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PREFACE TO 1934 EDITION 


B ALDWIN’S REVISION has been the most popular 
edition of BOUVIER’S LAW DICTIONARY ever pub¬ 
lished. During the past few years 15,000 copies 
have been sold. It is in use by lawyers throughout the 
world and by law students in practically every important 
law school in this country. 

This new 1934 edition of BALDWIN’S REVISION OF 
BOUVIER’S Law Dictionary has a supplement containing 
four thousand, three hundred and seventeen (4317) ad¬ 
ditional definitions not in the 1926 printing. This ad¬ 
ditional material greatly enhances the value of the 
Dictionary. 

Notwithstanding the inclusion of more than four 
thousand (4000) new definitions, by continuing the three- 
column page we are able to again publish the Dictionary 
in one compact volume. 

This new edition is submitted to the Bench and Bar, 
and to the law students of America, in the hope that it 
will enjoy the same popularity and continue to be as 
useful as was the previous edition of 1926. 

The Publishers 


Cleveland, Ohio, July, 1934 


Note: This Dictionary is not published by the original publishers of Bouvler’s Law Dictionary or their successors. It is 
published by the oldest law publishing house in America and is a complete revision. 




PREFACE 


J OHN BOUVIER was admitted to practice in the Court of Common Pleas of 
Favette County, Pennsylvania, in 1818. Four years later he was admitted as an 
attorney of the Supreme Court of that state. It is believed that work on the first 
edition of Bouvier's Law Dictionary' was undertaken between 1822 and 1827, for 


we read in the preface to that edition that Judge Bouvier attributes its publication 
f ‘to the difficulties which the author experienced in his admission to the bar.” 

For years it has been the ambition of the editor to produce Bouvier’s Law Dic¬ 
tionary' in one compact volume and at a price which the average student can afford to 
paw This work is the fruition of that idea. The work has been thoroughly revised 
and contains more than six thousand ne\y titles and definitions. It is a complete 
IN ABRIDGED edition. 


By the use of a three column page, and by the insertion of hundreds of cross 
references, the production of a one volume edition has been made possible, notwith¬ 
standing the revision and enlargement of the work. The cross references decrease the 
bulk of the book by avoiding unnecessary duplication, and increase its value by 
knitting the work into a more compact and practical whole. 

An effort has been made to produce a reliable guide by which the law student may 
readily find authoritative definitions of legal words and terms which he encounters 
in his studies and to furnish him with a concise treatment of the various subjects of 
the law in compact form. 

The work is submitted as a complete dictionary of legal terms, words and phrases; 
a convenient glossary of Latin and French maxims with English translations; a 
condensed encyclopedia of law. 

The editor acknowledges his indebtedness to Edna d’Issertelle whose assistance 
and diligent research were responsible for much original material contained in this 
compilation. 

William Edward Baldwin 


New York City , January 28 , 1928 




Note: This Dictionary is not published bv the original publishers of Bovoier's Law Dictionary or their 
successors. It is published by the oldest law publishing house in America and is a complete revision. 




A 


LAW DICTIONARY. 


A TABLE OF ABBREVIATIONS WILL BE FOUND UNDER THE TITLE ABEKETLATIOM. 


A. 


A. The first letter of the alphabet. 

It is used to distinguish the first page of 
a folio, the seoond being marked “ b, thus: 
Coke, Litt. 114 a, 114 b. It is also used as 
an abbreviation for many words of which 
it is the initial letter. See Abbreviation. 

In Latin phrases it is a preposition, de¬ 
noting from, by , tn, on, of, at, and is of 
common use as a part of a title. 

In French phrases it is also a preposition, 
denoting of, at, to, for, in, urith. 

The article “a” is not necessarily a 
singular term, it is often used in the sense 
of “ any,” and is then applied to more than 
one individual object; 141 Mass. 266; 101 
N. Y. 453; 60 la. 225 ; sometimes as the ; 
23 Ch. Div. 595. 

Among the Romans this letter was used In crim¬ 
inal trials. The judges were furnished with small 
tables covered with wax. and each one Inscribed on 
It the Initial letter of his vote : A (ahsolra) when he 
voted to acquit the accused ; C (c ondemno) when 
he was for condemnation ; and N L (mm liquet), 
when the matter did not appear clearly, and he 
desired a new argument 

Die letter A (I e. onfiquo, “for the old law' 1 ) 
was Inscribed upon Roman ballots under the 
TabeUaria, to Indicate a negative rote : TayL Civ. 
Law, 191,19*. 


tained possession of my property unjustly. 
Oalvinus, Lex. 

To pay a ms, is to pay from my money. 

' A MTCN H A ET THORO (Lat. from 
table and bed, but more commonly trans¬ 
lated, from lied and board). A kind of 
divorce, which is rather a separation of the 
parties by law, than a dissolution of the 
marriage. This species of divorce is prac¬ 
tically abolished in Massachusetts, by stat¬ 
ute 1870, c. 404. See 2 Bull. M. & D. § 1693 ; 
1 id. §§ 67-70, 1496, 1497; Lloyd on Div. 
12. See Divorce. 

A NATTVTT ATE,. From birth, Burrill; 
Reg. orig. 266b. 

A ORE (L. Fr.). At present: now. Re~ 
tomable a ore ; returnable immediately. 

A PERTE (L. Fr.). To lose. A perte 
e a gayne ; to lose and to gain. 

A POSTERIORI (Lat.). From the 
effect to the cause ; from what comes after.: 


A. U. C. See Anno Urbis Conditji ; 
Ab Uebe Condita ; Anno Domini. > 

A CONFECTIONS (L. Lat.). From 
the making. 

A CONSILHS (Lat. consilium, advice), 
A counsellor. The term is used in the civil 
law by some writers instead of a responsis. 
Spelm. Gloss. Apocrisarius. 

A DATU (L. Lat ). From the date. 

A DROIT (L. Fr.). To right ; to do 
right ; to answer in law. 


^ xr ' w to seize). 

Rightfully taken from the soil, 5 Ad. E 
764; 1 N. & P. 172; 4 Pick. 145. 

Used in the phrase profit a prendre, which dlf- 
ren* irora a right of way or other easement which 

111 th e land Itself. 6 B. & C. 221; 
4 Waahb, R, P. 25. 1 


A PRIORI (Lat.). From the cause to 
the effect; from what goes before. 

A QUO (Lat.). From which. 

A court a quo is a court from which a 
cause has been removed. The judge a quo 
is the judge in such court. 6 Mart, La. 520. 
Its correlative is ad quern . 


A FORTIORI (Lat.). "With stronger 
reason ; much more. 

A JUDGE OR JUSTICE OF THE 
PEACE. A provision in the Statutes 
authorizing "a judge or justice of the peace" 
to issue search warrants, was intended to 
authorize any judge to issue the warrant. 

Ky. 538, 2 S. W. 123. 

A LATERE (Lat. latus, side). Collat¬ 
eral Used in this sense in speaking of the 
succession to property. Bract. 20 b, 02 6. 

Without right. Bract. 42 b. 

Apostolic ; baring full powers to repre¬ 
sent the Pope as if he were present. Du 
Cange, Legati a latere; 4 Bla. Com. 306. 

A MB (Lat. ego, I)* A term denoting 
direct tenure of the superior lord. 2 Bell. 
H. L 8c. 133. 

Unjustly detaining from me. He is said 
to withhold a me (from me) who has ob- 


A RENDRE (Fr. to render, to yield). 
Which are to be paid or yielded. Profits d 
rendre comprehend rents and services; 
Hammond, Nisi P. 102. 

A RETRO (lat.). In arrear. 

A RUBRO AD NIGRUM (Lat. from 
*ed to black). From the (red) title or rubric 
x> the (black) body of the statute. It was 
anciently the custom to print statutes in 
this manner ; Erskine, Inst. 1, 1, 40. 

A VINCULO MATRIMONII (Lat. 
from the bond of matrimony). A kind of 
divorce which effects a complete destruction 
of the marriage contract. See Divorce. 

AB (Lat.). From, by, of. 

AB ACTIS (Lat. actus, an act). A no¬ 
tary ; one who takes down words as they 
are spoken. Du Cange, Acta; SpeLm. Gloss. 
Canccllarins. 


A reporter who took down the decisions 
or aefa of the court as they were given. 

AB ANTE (Lat. ante, before). In ad¬ 
vance. 

A legislature cannot agree ab ante to any 
modification or amendment to a law which 
a third person may make ; 1 Suran. 808. 

A B ANTECEDENTS (Lat. antecOr 
dens). Beforehand. 5 M. & S. 110. 

AB EXTRA (Lat; extra, beyond, with¬ 
out). From without. 14 Mass. 151. ' 

AB INCONVENTENTI (Lat, inconve¬ 
niens). From hardship ; from what is in¬ 
convenient. An argument ab inconvenienti 
is an argument drawn from the hardship of 
the case. 

AB INITIO (Lat. initium, beginning). 
From the beginning ; entirely ; as to all the 
acts done ; in the inception. 

Ad estate may be said to be pood, an agreement 
to be void, an act to be unlawful, a trespass to 
have existed, ab initio ; Plowd. 6 a: 11 East 896; 
10 Johns. 259, 960; 1 Bla. Coin. 440. See Ad. Eq. 
186. Webb's Poll. (Torta) Wald's ed. 477. See Taxa- 
PASfl; TaterassjOL 

Before. Contrasted in this sense with ex 
post facto, 2 Share. Bla. Com. 308; or with 
postea, Calrinus, Lex., Initium. 

AB INITIO MUNDI (Lat ). From the 
beginning of the world. 

AB IN TEST AT. Intestate. 2 Low. 
Can. 219. Merlin, Repert. 

AB INTESTATO (Lat. testatus, haring 
made a will). From an intestate. Used 
both in the common and civil law to denote 
an inheritance derived from an ancestor 
who died without making a will; 2 Share. 
Bla. Com. 490; Story, Confl. L. 480. 

AB INVITO (Lat. invitum). Unwill¬ 
ingly. See Invitum. 

ATI ERATO (Lat. iratus, an angry man). 
By one who is angrv. A devise or gift made 
by a man adversely to the interest of bis 
heirs, on account of anger or hatred 
against them, is said to be made ab irato. 
A suit to set aside such a will is called an 
action ab irato; Merlin, Repert. Ab irato. 

AB URBE CONDITA. From the 
city’8 construction |Rotnc); interchangeable 
with Anno Urbis Cnndit® ; both usually 
abbreviated A. IT. C. Stand. Diet. See 
Anno Urbis Condit^ ; Anno Domini. 

ABACTOR (L^t. ab and aqere, to lead 
away). One who stole cattle in numbers. 
Jacob, Law Diet. One who stole one horse, 
two mares, two oxen, two she-gouts, or fi ve 
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rams. Abigeue was the term more com¬ 
monly used to denote such an offender. 

A BAD ENGO. Spanish Law. Lands,; 
town, and villages belonging to an abbot 
and under his jurisdiction. All lands be¬ 
longing to ecclesiastical corporations, and ; 
'as such exempt from taxation ; Escriche, 
Dioc. Rax. 

Lands of this kind were usually held In mortmain, 
and hence a law was enacted declaring that no land 
liable to taxation could be given to ecclesiastical 
institutions (“ningun Realengo non pose a aba- 
dengo ”), which is repeatedly insisted on. 

ABA-LIEN A TIO (Lat. alienatio). The 
most complete method used among the Ro¬ 
mans of transferring lands. It could take 
place only between Roman citizens. Cal¬ 
vin ub, Lex., Abalienatio; Burr. Law. Die. 

ABAJQTA (Lat.). The sister of a great- 
great-grandfather ; Calvinus, Lex. 


ABANDON. See Abandonment. 

ABANDONEE. One to whom property 
is relinquished or abandoned. An insurer 
of property which has become a total lose. 
English. 


average, are not applicable in fire insur¬ 
ance ; May, Ins. § 421 a; 3d Ark. 264. 

The object of abandonment being to re¬ 
cover the whole value of the subject of the 
insurance, it ca-n occur only where the sub¬ 
ject itself. Or remains of it, or claims on 
account of it, survive the peril which is the 
occasion of the loes ; 2 Phil. Ins. 1507, 
1516; 2 Pars. Mar. Ins. 120 ; 36 Eng. L. & 
Eq. 198 ; 3 Kent 821 ; 3 Bing. N. C. 266. In 
such case the assured must elect, immedi¬ 
ately pn receiving intelligence of a loss, 
whether to abandon, and not delay for the 
purpose 'of speculating on the state of the 
markets ; 2 Phil. Ins. § 1667. He may have 
a reasonable time to inspect the cargo, but 
for no other purpose ; 3 Kent 820. He must 
give notice promptly to the insurer of his 
intention ; five days held too late ; -5 M. & 
S. 47 : see L. R. 5 C. P. 341. Notice of the 
abandonment of a vessel need not be given 
to insurers or reinsurers where there is a 
constructive total loss ; 2 Beach. Ins. §§055, 
956 ; 15 Q- B. D. 11 ; and delay in giving no¬ 
tice,-if it does not prejudice the insurer, 
will not affect the rights of the insured ; 24 
Fed. Rep. 279. In cases of actual total loss, 
notice of abandonment is unnecessary ; Ty- 
ser, Mar. Ins. § 83. 


ABANDONMENT. The retina uisli-> 
ment or surrender of rights or property by 
ODe person to another. 

In Civil Law. The act by which a 
debtor surrenders his property for the ben¬ 
efit of his creditors ; Merlin, Repert. 

By Husband or Wife. The act of a 
husband or wife who leaves his or her con¬ 
sort wilfully, and with an intention' of caus- 
ing perpetual separation. 

When a wife voluntarily “leaves her hus¬ 
band,” and lives in adultpry. bv voluntarily 
adopting the adulterous relation in the hus¬ 
band’s enforced protracted absence from his 
home, it is an “abandonment.” 110 Ky. 
328, 61 S. W. 360. See Desketion. 

Of Homestead. A person occupying 
homestead lets the premises to tenant at 
will, naming price at which he would sell, 
and then leaves to earn a livelihood, but with 
intention to return, held there was no proof 
of abandonment; 75 la. 631. One whose 
dwelling was destroyed by fire applied to 
another for material to rebuild, saying if aid 
was refused he must abandon his homestead 
right, held that this was insufficient to jus¬ 
tify a finding that the homestead had been 
abandoned ; 39 Minn. 193. Temporary ab¬ 
sence, but with intention to reoccupy, will 
not forfeit homestead ; 56 Avk. 621. In 
California to constitute abandonment of 
homestead, required declaration to that 
effect, signed, acknowledged and recorded. 
Mere removal with or without intention of 
returning does not constitute abandonment; 
71 Cal. 325 ; 100 U. S. 104 ; 29 Minn. 20. 

Removal from state permanently and res¬ 
idence elsewhere, terminates right of home¬ 
stead, although laid off and allowed before 
such removal; 91 Ga. 367, 

Criminal Law. Where a man indicted 
fur seduction under a statute, marries the 
prosecuting witness and the proseculion is 
suspended, and later he deserts his wife, 
upon such “abandonment” the prosecution 
shall be renewed. 154 Ky. 201, 157 S. W. 
373 

In Insurance. Tne transfer by an as¬ 
sured to his underwriters of his interest in 
the insured subject, or the proceeds of it, 
or claims arising from it; solar as the sub¬ 
ject is insured by the policy, in order to 
recover as for a total loss ; Tyser, Mar. Ins. 
§ 20 . 

The term is used only in reference to risks 
in navigation; but the principle is appli¬ 
cable in fire insurance, where there are 
remnants, and sometimes also under stipula¬ 
tions in life policies in favor of creditors ; 2 
Phil. Ins. §§ 1490, 1514, 1515; 3 Kent 265; 
18 Ohio St. 200 ; 6 East 72. 

The doctrines which have obtained in 
marine insurance of constructive total loes 
and abandonment, salvage and general 


In America, it appears that the right of 
abandonment is to oe judged by the facts 
of each particular case as they existed at 
Ithe time of abandonment; 3 Mas. 27 ; 2 Phil. 
Ins. § 1580 ; 12 Pet. 378. In England, the 
abandonment may be effected by subse¬ 
quent occurrences, and the facts at the time 
of action brought determine the right to 
recover; 4 M. & S. 394 ; 2 Burr. 1198. But 
(this rule has been doubted in England ; 2 
Dow 474 ; 8 Kent 324. 

By tne doctrine of constructive total loss, 
a loss of over one-half of the property in¬ 
sured, or damage to the extent of over one- 
half its value, by a peril insured against, 
may be turned into a total loss by abandon¬ 
ment ; 2 Beach, Ins. § 948; 3 Johns. Cas. 
182 ; 1 Gray 154. This does not appear to 
be the English rule; 9 C. B. 94 ; 1 H. of L. 
513. See 4 Am. L. Reg. 481; 1 Gray 371. 

The right is waived by commencing re¬ 
pairs ; 2 Pars. Mar. Ins. 140 ; TyBer, Mar. 
Ins. § 26 , o Mas. 429 ; 3 Wend. 658 ; 5 Cow. 
63 ; 4 App. Cas. 755 ; but not by temporary 
repairs; 2 Phil. Ins. §§ 1540; but is not 
lost bv reason of the enhancement of the 
loss through the mere negligence or mis- 
taKes ot the master or crew. It is too late 
to abandon after the arrival .in specie at the 
port of destination ; 2 Pars. Mar. Ins. 128; 
4 H. of L. 24 ; 15 Wend. 453. See 3 S. & R. 
25. An inexpedient or unnecessary sale of 
the subject by the master does not strength¬ 
en the right; 2 Phil. Ins. §§ 1547, 1555, 
1570. But the fact that the master only 
takes steps for the safetv or recovery of the 
thing insured, win not deprive the owners of 
the right to abandon ; Tyser, Mar. Ins. § 28. 
See Salvage ; Total Loss. 

No notice of abandonment is necessary 
where owner loses his rights in a vessel by 
sale under decree of court of competent 
jurisdiction, in consequence of peril insured 
against; 18 App. Cas. 160. 

Abanaonmeni may be made upon infor¬ 
mation entitled to credit, but if made spec¬ 
ulatively upon coniecture, it is null. 

In the absence of any stipulation on the 
subject, no particular form of abandonment 
is required ; it may be in writing or oral, in 
express terms or by obvious implication 
(but see 1 Campb. 541); but it must be ab¬ 
solute and unconditional, and the ground 
for it must be stated ; 2 Phil. Ins. §§ 1678, 
1679 et sea.; 1 Curt. C. C. 148 ; 4 Dali. 272; 
18 Pick. 88; see 9 Mete. 854 ; 9 Mo. 406. 
Acceptance may cure a defect in abandon¬ 
ment, but is not necessary to its validity ; 
2 Phil. Ins. § 1689. Nor is the underwriter 
obliged to accept or decline. He may, 
however, waive it; 2 Phil. Ins. § 1698. But 
it is not subject to be defeated by subse¬ 
quent events; 2 Phil. Ins. § 1704 ; 3 Mas. 
27, 61. 429; 4 Oran. 29 ; 9 Johns. 21. See 
supra. And the subject must be trans¬ 
ferred free of mrumbrance except expense 
for salvage; 1 Gray 154; 5 Cow. 66. See 
Total Loss. 


In Maritime Law. The act by which 
the owner of a ship surrenders the ship and 
freight to a creditor who has become such 
by contracts made by the master. 

The effect of such abandonment is to re¬ 
lease the owner from any further responsi¬ 
bility. The privilege in case of contracts is 
limited to those of a maritime nature ; Po- 
thier, Chart. Part. sec. 2. art. 2, § 51 ; Code 
do Commerce, lib. 2. tit. 2, art. 216. Similar 
provisions exist in England and the United 
States to some extent; 1 Par. Mar. Law, 
395 ; 5 Std. 465 ; 5 Mich. 868. Under the Act 
of Congress of 1851. March 3 (Rev. Stat. U. S. 
§ 4285), the liability of the shipowners for a 
collision may be discharged by surrender¬ 
ing and assigning the vessel ana freight to a 
trustee for tne benefit of the parties injured, 
though these have been diminished in value 
by the collision ; when they are totally de¬ 
stroyed, it would seem that the owners are 
dischareed ; 18 Wall. 104; 8 Blatrhf. 14; 
overruling 14 Gray 288 ; 6 Phila. 479. Tins 
is not the case under the English statutes. 
2 My. & Cr. 489 ; 15 M. & W. 391 ; 2 B. 
& Ad. 2. Insurers notified that vessel is 
abandoned to them, after which owner and 
master take no stejw to save vessel, does not 
relieve the insurers of liability on policy of 
insurance ; 42 Fed. Rep. 169. See Abandon¬ 
ment for Torts. A schooner was stranded 
and crew taken off by life-saving crew 
the master expecting to return on board, 
and with no intention of abandoning her : 
a tug took schooner in tow to New York, 
and it was held that salvage service should 
be allowed ; 39 Fed. Rep. 331. 

Of Public Highway. Non-user of pub¬ 
lic alley for over 40 years in connection with 
affirmative acts of abandonment, justifies 
a finding that it cease to be a public high¬ 
way ; 130 N. Y. 618 ; 56 Hun 288. En¬ 
croachment on public highway outside of 
travelled track and use thereof by a private 
party for 10 years did not necessarily show 
abandonment of the highway ; 84 Mich. 54, 

Of Publio Lands. Failure to pay in¬ 
terest on school lands for 15 years with no 
assertion of ownership will prevent asser¬ 
tion of title as against subsequent purchaser 
from the state who has been in possession 
of property for 10 years; 25 Neb. 420. 

Of Publio Use. Discontinuance of the 
use of property for public purposes, as the 
abandonment of a railroad, public highway, 
or public land. Just what constitutes such 
an abandonment is a question to be deter¬ 
mined from the circumstances of each par¬ 
ticular case. Lewis, Eminent Domain (3rd 
ed.). § 862. 

Of B. B. Station. To move the stop¬ 
ping pjace of interurbon cars three or four 
hundred feet, the better to serve the public, 
is not an “abandonment” of the station. 
143 Ky. 520, 136 S. W. 1018. 

Of Bights. The relinquishment of a 
right. It implies some act of relinquish¬ 
ment done by the owner without regard to 
any future possession by himself, or by any 
other person, but with an intention to 
abandon ; 14 M. & W. 789 ; 9 Mete. 895; 2 
Flip. 309. Mere non-user does not neces¬ 
sarily or usually constitute an abandon¬ 
ment ; 10 Pick. 310 ; 3 Strobh. 224 ; 5 Rich. 
405 ; 16 Barb. 150 ; see Tud. Lead. Cas. 130 ; 
2 Washb. R. P. 83. 

Abandonment is properly con fined to in¬ 
corporeal hereditaments, as l^al rights 
once vested must be divested according to 
law, though equitable rights may be aban¬ 
doned ; 2Wash. C. C. 106; 25 Pa. 259 ; 82 
id. 401; 15 N. H. 412 ; see 1 Hen. A M. 429; 
and an abandonment combined with suffi¬ 
ciently long possession by another party 
destroys the right of the original owner ; 
10 Watts 193; 2 Mete. Mass. 32; 31 Me. 
881; see also 8 Wend. 480 ; 8 Ohio 107 ; 3 
Pa. 141. 

There may be an abandonment of an 
easement; 5 Gray 409 ; 6 Conn. 298 ; 10 
Humphr. 165 ; 16 Wend. 531; 16 Barb. 184 ; 
8 B. & C. 332 ; of a mill site : 28 Pick. 216; 
84 Me. 394 ; 4 M’Conl 96 ; 7 Bingh. 682 ; an 
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application for land; i S. ft R> 878 ; of an 
improTMPfflt; 8 S A R. 81®; of a Intol 
fund; 8 Yerg. Tonn. 858 ; of an invention 
or dwoover7; 1 Stor. 880; 4 Mas. Ill ; prop¬ 
erty sank in a steamboat and unomimed ; 
18 La. An. 745: a mining claim ; 6 Cal. 
510 ; a right under a land warrant; 88 Pa. 
871. An easement acquired by grant is not 
knit by non-user ; 100 Mass. Sol. 

The burden of proof rests on the party 
claiming abandonment of an easement; 
137 NY. 317. 

1 ne question of abandonment is one of 
fact for the jury ; 8 Washb. R. P. 88; 4® 
N. Y. 848; 77 N. C. 180; 10 Pa. 880. 

The effect of abandonment when acted 
upon by another party is to direst all the 
owner's rights : 0 Cal. 510 : 11 DL 088. Con¬ 
sult 8 Waahb. R. P. 50, 88. 85. 898. Set also 
Curtis, Pat. §881; Walk. Patents § 87; Ewell, 
Fixt; Thornp. Homest.; Dicey, Dom. 80. 

ABAIfDONlCSirr FOB TORTS. In 

Civil lav. The relinquishment of a dare 
or who had committed a trespass to 

the person injured, in discharge of the 
owner’s liability for such trespass or injury. 
If this were done, the owner could not be 
held to any further responsibility. Just. 
Inst. 4, 8, 9. 

A wmiiar right exists in Louisiana; 11 
La An. 880. 

▲BAUD TJX, or ABANDONUX. 

Anything seouestered, proscribed, or aban¬ 
doned. Jacob. 

ABARNARE (Lat.). To discover and 
disclose to a magistrate any secret crime. 
Leges Canuti , cap. 10. 


ABATAXXNTUX {Let. abatare). An 
entry by interposition. Co. Litt. 277. An 
abatement. Yelv. 151. 

ABATARE. To abate. Yelv. 151. 

ABATE- See Abatement. 


(Ft. abattre, L. Fr. aba¬ 
ter), to throw down, to beat down, destroy, 
quash. 3 Shan. Bla. Com. 108; 6 Conn. 140. 

In Chancery Practice. . A suspension 
of all proceedings m a suit, from the want 
of proper parties capable of proceeding 
therein. 

It differs from an abatement at law to ; that 
In the latter the action Is entirely dead and cannot 
be re Tired ; but in the former the right to proceed 
le merely suspended, and may be rerlTed by a sup¬ 
plemental bill In the nature of a bQT of rerlvor ; 8 
Bla. Com. W1 ; *1 N. H Mfl ; 0to Eq. PI. f 90 n. 

L ®4 : Ad. Eq. «*; MJtf. Eq. PL, by Jeremy W; 

Iw. Receiv. IS ; & Lea Ml; where Interest Is trans¬ 
mitted by act ot law. as to personal representative 
or heir a simple bill of rsTfror may be used; Story, 
■q -PL t 884 ; 9 J. J. Mar. 808; 4 Pick. 189 ; but 

party, aa to d#» 
tea bill of 


original bill in the nature 01 
be used : 8 Bibb 877 ; 8 90 S 


rerfror must 


for the delivery of deeds and writings; 1 
Yea. 165. 

Although abatement in chancery suspends 
proceeding*, it does not put sn end to them ; 
a party therefore imprisoned for contempt 
is not discharged, but must move that the 
complaint be revived in a specified time or 
the bill be dismissed and himself discharged; 
Barb. Cta. Pr. 527^ Dan. Ch. Fr. 0th Am. ed. 
►1548. Nor will a receiver be discharged 
without special order of court; 1 Barb. 829 ; 
Edw. Rec. 1®. 

All declinatory and dilatory pleas in 
equity are said to be pleas in abatement, or 
in the nature thereof; see Story, Eq. PI. 
706; Bea. Eq. 55; Coop. Eq. PI. 286. 
nd such pleas must be pleaded before a 
plea in bar, if at all; Story, Eq. PJ. £108 ; 
see 7 Johns. Ch. 214 ; 20 Ga. 87®. See Plea. 


Generally speaking, if any property or 
right in litigation is transznittea to another, 
he is entitled to continue the suit, or at least 
have the benefit of it, if he be plmntiff; 
Edw. Receiy. 1®; 0 Paige, Ob. 410 ; or it 
may be continued against him, or at least 
perfected, if be be defendant; Story. Eo 
PL §§ 882, 442 ; 7 Paige, Ch. 2 96. See 
Pabtieb. 

Death of a trustee does not abate a suit, 
but it must be suspended till a new one is 
appointed ; 5 Gray 102 ; 04 Hun 685. 

The death of the owner of the equity of 
redemption abates a foreclosure suit; 58 
Fed. Rep. M2. 

There are some cases, however, in which 
a court of equity will entertain application 
notwithstanding the suit is suspended: 
thus, proceedings may be had to preserve 
property in dispute; 2 Paige, Cb. 808; to pay 
money out of court where the right is clear ; 
6 Ves. 250 ; or upon consent or parties ; 2 
Ves. 810; to punish a party for preach of 
an injunction ; 4 Paige, Ch. 108; to enroll a 
decree; 2 Dick. 012; or to make an order 


In Contracts. A reduction made by 
the creditor, for the prompt pr.yment of a 
debt due by the payer or debtor. Weekett, 
Iub. 7. 

Of Freehold. The unlawful entry upon 
and keeping po aocoa on of an estate by a 
stranger, after the death of the ancestor 
and before the heir or devisee takes posses¬ 
sion. It is a species of ouster by interven¬ 
tion between tne ancestor or devisor and 
the heir or devisee, thus defeatingthe right¬ 
ful possession of the latter ; 8 Bla. Com. 
107 ; Co. Litt. 277 a. ; Fin. Law 195 ; Cruise, 
Dig. B. 1, 00. 

By the ancient laws of Normandy, this 
term was used to signify the act of one who, 
having an apparent right of possession to 
an estate, took possession of it immediately 
after the death of the actual possessor, be¬ 
fore the heir entered. Howard, Ancienues 
Lois des FYan^ais, tome 1, p. 589. 

Of Legtioifia. The reduction of a legacy, 
general or specific, on account of the insuf¬ 
ficiency of tne estate of the testator to pay 
his debts and legacies. 

When the estate of a testator is insufficient 
to pay both debts and legacies, It is the 
rule that the general legacies must abate 
proportionally to an amount Bdfflcient to 
pav the debts; 8 Pick. 478 ; 100 Mass. 100 ; 
§7>a. 187. 

If tbe general legacies are exhausted be¬ 
fore the debts are paid, then, and not till 
then, the specific legacies abate, and pro- 
Dortionally ; 2 Bla. Com. 513 and note ; 
Bacon, Abr. Leg. H ; Kop. Leg. 2ott, z&i ; 
2 Brown, Ch. 1®; 2 P. Wms. 888 ; 1 Ves. Sen. 
561 ; 40 Mo. 280 ; 63 Pa. 312. 

In Revenue Law. The deduction from, 
or the refunding of, duties sometimes made 
at the custom house, on account of damages 
received by goods daring importation or 
while in store. See Act of Congress, Mar. 
2, 1799, 8 52, R. S. § 2894. 

Of Wuiaanoes. The removal of a nui¬ 
sance. 8 Bla. Com. 5 ; Poll. Torts 210. See 
Nuisance. 

In Pleading at Law. The overthrow 
of an action caused by the defendant plead¬ 
ing some matter of fact tending to impeach 
the correctness of the writ or declaration, 
which defeats the action for the present, 
but does not debar the plaintiff from recom¬ 
mencing it in a better way. Stephen, Pl. 
47; Pepper, PL 15; Webb, Poll. Torts; 8 
Bla. Com. 801 ; 1 Chit. PL (6th Lond. ed.) 
446 ; Gould, PL ch. 5, §.05. 

It has been applied rather Inappropriately as 
a generic term to all pleas of a dilatory nature; 
whereas the word dilatory would soem to be the 
more proper generic term, and the word abatement 
applicable to a certain portion of dilatory pleas; 
Com. Dig. Abt. B; 1 Chit. PL 440 (Sth LondL ed.); 
Gould, PL ch. B. | SB. In this general sense It 
has been used to includes pleas to tbs Jurisdiction of 
tbs oeurt. Bee Jukjsdiotioit. 

As to Tnk Person of the Plaintiff and 
Defendant. It may be pleaded, as to tbe 
plaintiff, that there never was such a 
person in rerum natura; 1 Chit. PI. (0th 
Lond. ed.) 448 ; 0 Pick. 870 ; 5 Watts 428 ; 


10 Johns. 806 ; 14 Ark. 27 ; 5 Vt. 98 (ex- 
oept in ejectment; 19 Johns. 808) ; and by- 
one of two or more defendants as to one or 
more of his co-defendants ; Archb. C. P. 
312. That one of the plaintiffs is a flicti- 
tious parson, to defeat the action as to all ; 
Com. Dig. Abt. E, 10; 1 Chit. Pl. 448; 
Archb. C, P. 804. This would also be a 
good plea in bar ; 1 B. & P. 44. That the 
nominal plaintiff in the action of eject- 
ment is fictitious, is not pleadable in any 
manner; 4 M, ft S. 301 ; 10 Johns. 209. A 
defendant cannot plead matter which 
affects his co-defendant alone ; 40 Me. 880 ; 

4 Zabr. 838 ; 84 N. H. 243 ; 21 Wend. 457. 

Certain legal disabilities are pleadable in 
abatement, such as outlawry ; Boc. Abr. 
Abt. B; Co. Litt. 128 o; affatnder of 
treason or felony ; 8 Bla. Com. 801 ; Com. 
Dig. Abt. K. 3 ; also preemunire and «P- 
communication; 3 Bla. Coni. 801 ; Com. 
Dig. Abt. E. 5. The law in reference to 
these disabilities can be of no practical im¬ 
portance in the United States ; Gould, PL 
ch. 5, § 32. 

Alienage. That the plaintiff is an alien 
friend is pleadable only in Some cases, 
where, for instance, he sues for property 
which he is incapacitated from holding or 
acquiring; Co. Litt. 129 b; Busb. N. C. 
250. By the common law, although he 
could not inherit, yet he might acquire 
by purchase, and hold as against all but 
the sovereign. Accordingly he has been 
allowed in this country to sue upon a title 
by grant or devise ; 1 Maas. 256 ; 7 Cra. 
603; but see 6 Cal. 250 ; 26 Mo. 426. The 
early English authority upon this point 
was otherwise ; Bac. Abr. Abt. B, 3, Aliens 
D; Co. Litt. 129 b. He is in general able 
to maintain all actions relating to personal 
chattels or personal injuries ; 3 Bla. Com. 
384; Cowp, 161 ; Bac. Abr. Aliens D ; £ 
Kent 34; Co. Litt. 129 b. But an alien 
enemy can maintain no action except by 
licence or permission of the government; 
Bac. Abr. Abt. B, 3, .Aliens D ; 40 ; 1 Ld. 
Raym. 282 ; 2 Stra. 1082 ; f» Term 53, 49; 
6 Binn. 241 ; 9 Maas. 363. 377 ; 3 M. & S. 
533; 2 Johns. Ch. 508; 1 S. & R. 315. 
This will be implied from the alien being 
suffered to remain, or to come to the 
country, after the commencement of hos¬ 
tilities without being ordered away by the 
executive ; 10 Johns. 69. See 28 Eng. L. & 
Eq. 319. The better opinion seems to be 
that an alien enemy cannot sue as admin¬ 
istrator ; Gould. PL ch. 5, § 44. 

Corporations. A plea in abatement is 
the proper manner ot contesting the exist¬ 
ence of an alleged corporation plaintiff; 
Wright, Ohio 12; 1 Mass. 485 ; 1 Md. 502 ; 
33 Pa. 356 ; 28 N. H. 93 ; 1 Pet. 450 ; 5 id. 
231. To a suit brought in the name of the 
** Judges of the County Court,” after such 
court has been abolished, the defendant 
may plead in abatement that there are no 
such judges; 2 Bay, S. C. 519; Beach, 
Priv. Corp. 783. 

Coverture of the plaintiff is pleadable in 
abatement; Com. Dig. Abt. E, 6; Bac. 
Abr. Abt. G; Co. Litt. 132 ; 3 Term 681; r 
Chit PL 439; 7 Gray 838; though occur¬ 
ring after suit brought; 3 Bla. Com. 816; 
Bac. Abr. Abt 9; 4 S. & R. 288; 17 Mass. 
342 ; 6 Term 265; and see 1 E. D. Sm. 
273 ; but not after plea in bar, unless the 
marriage arose after the plea in bar * 15 
Conn. 569; but in that case the defendant 
must not suffer a continuance to intervene 
between the happening of this new matter, 
or its coming to liis knowledge, and his 
pleading it; 4 8. & R- 288 ; 1 Bailey 809 ; 
2 Wheat. Ill; 14 Mass. 295; 1 Blackf. 288 ; 
10 S. & R. 208 ; 7 Vt. 508 : 8 Bibb 246. 
And it cannot be otherwise objected to if 
she sues for a cause of action that would 
survive to heron the death of her husband ; 
12 M. & W. 97; 8 C. B. 158 ; 10 8. & R. 
206. Where she sues, not having any 
interest, the defence is one of substance, 
and may be pleaded in bar, by demurrer, 
or on the general issue; 4 Term 861; 1 
Salk. 114; 1 H. Bla. 106 ; Cro. Jsc. 644, 
whether she sues jointly or alone. So also 
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\vh**re coverture avoids the contract or in¬ 
strument, it is matter in bar; 14 S. St R. 
379. 

Where a feme covert is sued without her 
husband for a cause of action that would 
survive against her, as upon a contract 
made before, or a tort committed after, 
marriage, the coverture is pleadable in 
abatement; 3 Term 626; ana not other¬ 
wise ; 9 M. & W. 299 ; Com. Dig. Abt. F, 2. 
If the marriage takes place pending the 
action, it cannot be pleaded : 2 Ld. Raym. 
1523 ; 5 Me. 445 ; 2 M’Cord 469. It must be 
pleaded by the feme in person ; 2 Saund. 
209 6. Any thing which suspends the 
coverture suspends also the right to plead 
it; Com. Dig. Abt. F, 2, § 3; Co. Litt. 
132 b ; IB. St P. 358, n. (f); 15 Mass. 31 ; 
6 Pick. 29. Marriage of female defendant 
in error after writ has been duly served, 
will not abate Buit, but it will proceed as if 
she were Btill unmarried ; 30 Fla. 210. 


Death of the plaintiff before purchase of 
the writ may be pleaded in abatement; 1 
Archb. C. P. 304 ; Com. Dig. Abt, E, 17 : 3 
Ill. 507 ; IW.ft S. 438 ; 14 Miss. 205 ; 2 M’- 
Mull. 49. So may the death of a sole plaintiff 
who dies pending his suit at common law ; 
Bac. Abr. Abt. F: 4 Hen. St M. 410; 8 
Mass. 296 ; 2 Root 57 ; 9 Mass. 422; 2 
Rand. Va. 454 ; 2 Me. 127. Otherwise now 
by statute, in most cases, in most if not all 
the states of the United States, and in Eng¬ 
land since 1852. The personal representa¬ 
tives are usually authorized to act in such 
cases. If the cause of action is such that 
the right dies with the person, the suit still 
abates. By statute 8 & 9 Win. IV. eh. 2, 
sect. 7., which is understood to enact the 
common-law rule, where the form of action 
is p*ich that the death of one of several 

S laintiffs will not change the plea, the action 
o'es not abate by the death of any of the 

{ ilaintiffs pending the suit. The death of the 
essor in. ejectment never abates the suit; 8 
Johns. 495 ; 28 Ala. k. s. 193 ; 13 Ired. 43, 
489 ; 1 Blatchf. 393. On death of plaintiff in 
ejectment his heirs are properly substi¬ 
tuted on defendant’s petition ; 158 Pa. 497. 


On death of administrator bringing suit it 
may be revived by his administrator or by 
administrator de bonis non; 92 Tenn. 514. 
In Missouri an action for personal in¬ 
juries cannot be revived by the admin¬ 
istrator after plaintiff’s death; 97 Mo. 79. 
in Maryland an action b j husband to 
recover damages for the killing of his wife, 
abates on his death ; 7D Md. 319. 

On the death of one of three partners 
plaintiff the remaining two may prosecute 
to final judgment in their own names; 
93 Ala. 178. 

The death of sole defendant pending an 
action abates it; Bac. Abr. Abt. F; Hay w. 
500 ; 2 Binn. 1 ; Gilm. 145 ; 4 M’Cord 160 ; 7 
Wheat. 530 ; 1 Watts 229 ; 4 Mass. 480; 8 
Me. 129; 11 Ga. 161. But where one of 
several co-defendants dies pending the 
action, his death is in general no cause of 
abatement, even by common law; Cro. 
Car. 426 ; Bac. Abr. Abt. F ; Gould, PI. ch. 
5, § 93. If cause of action is such as would 
survive against the survivor or survivors, 
the plaintiff may proceed by suggesting the 
death upon the record; 24 Miss. 192; 
Gould, PI. ch. o, § 98. Where one of 
several plaintiffs or defendants in error 
dies, the suit does not abate or reauire a 
revival in the Supreme Court; 96 Mo. 816. 
The inconvenience of abatement by death 
of parties was remedied by 17 Car. II. ch. 
8. and 8 & 9 Wm. III. ch. 2, ». 6, 7. In 
the United States, on the death of a sole 
defendant, his personal representative*? 
may be substituted if the action could 
have been originally prosecuted against 
them ; Gould, PI. ch. 5, § 96. The right of 
action against a tort-teaser dies with him ; 
and such death should be pleaded in abate¬ 
ment ; 8 Cal. 370. Many exceptions to this 
rule exists by statute. 

Infancy is pleadable in abatement to 
the person of the plaintiff, unless the in¬ 
fant appear by guardian or prochein ami ; 
Co. Lilt. 185 o; 2 Saund. 117 ; 8 Bla. Com. 


301 ; Bac. Abr. Infancy, K. 2; 7 Johns. 
379 ; 2 Conn. 357 ; 3 E. D. Sm. 296 ; 8 Pick. 
552. He cannot appear by attorney, since 
he cannot make a power of attorney ; 8 
Saund. 212 ; 3 N. H. 345 ; 8 Pick. 552 ; 4 
Halst. 381; 2 N, H. 487; 7 Johns. 373. 
The death of the next friend bringing suit 
for minors does not abate suit, nor does 
the attainment of majority by minors; 
68 Miss. 693. Where an infant sues as 
co-executor with an adult, both may appear 
by attorney, for, the suit being brought in 
autre droit , the personal rights of the in¬ 
fant are not affected, and therefore the 
adult is permitted to appoint an attorney 
for both ; 3 Bound. 212 ; 1 Rolle, Abr. 288; 
Cro. Eliz. 542. At common law, judgment 
obtained for or against an infant plaintiff 
who appears by attorney, no plea being 
interposed, may be reversed by writ 
of error; 1 Rolle, Abr. 287; Cro. Jac. 
441. By statute, however, such judg¬ 
ment is valid, if for the infant; 3 Sauna. 
212 (n. 6). 

Imprisonment. A sentence to imprison¬ 
ment in New York, either of plaintiff or de¬ 
fendant, abates the action by statute ; 2 
Johns. Cas. 408 ; 1 Duer664; but see 8 Boew. 
617. 

Jmnacy. A lunatic may appear by attor¬ 
ney, and the court will on motion appoint 
an attorney for him ; 18 Johns. 185. But a 
suit brought by a lunatic under guardian¬ 
ship shall abate ; Brayt. 18. 

Misjoinder. The joinder of improper 
plaintiffs may be pleaded in abatement; 
Com. Dig. Abt E, 15; Archb. C. PI. 304; 
1 Chit. PI. 8 . Advantage may also be 
taken, if the misjoinder appear on record, 
by demurrer in arrest of judgment, or by 
writ of error. If it does not appear in the 
pleadings, it would be ground of non-suit 
on the trial; 1 Chit. PI. 66. Misjoinder 
of defendants in a personal action is not sub¬ 
ject of a plea in abatement; 18 Ga. 509 ; 
Archb. C. PI. 68 , 310. When an action is 
thus brought against two upon a contract 
made by one, it is a good ground of defence 
under the general issue; Clayt. 114 ; 2 Day 
272 ; 11 Jonng. 104 ; 1 Esp. 868 ; for in such 
case the proof disproves the declaration. 
If several are sued for a tort committed by 
one, such misjoinder is no ground of objec¬ 
tion in any manner, as of co-defendants in 
actions ex delicto, some may be convicted 
and others acquitted ; 1 Sound. 291. In a 
real action, if brought against several per¬ 
sons, thev may plead several tenancy ; that 
is, that they hold in severalty, not jointly ; 
Com. Dig. Abt. F, 12 ; or one of them may 
take the entire tenancy on himself, aad pray 
judgment of the writ; Com. Dig. Abt. F, 
13. Misjoinder of action is waived unless 
taken before defence ; 51 Ark. 286. 

Misnomer of plaintiff, where the mis¬ 
nomer appears in the declaration, must be 
pleaded in abatement; 1 Mass. 76; 15 id. 
469; 10 S. St H. 257 i 10 Humphr. 012; 9 
Barb. 202 ; 82 N. H. 470. It is a good plea 
in abatement that the party sues by his sur¬ 
name only; Harp. 49 ; 1 Tayl. No. C. 148; 
Coxe 138. A mistake in the Christian name 
is ground for abatement; 18 Ill. 070. In 
England the effect of pleas in abatement 
of misnomer has been diminished by statute 
8.A 4 fra. IV. oh. 42, s. II, which allows 
an amendment at the cost of the plaintiff. 
The rule embodied in tho English statute 
prevails in this country. 

If the defendant is sued or declared 
against by a wrong name, he may plead the 
mistake in abatement; 8 Bla. Com. 802 ; 8 
East 167; Bac. Abr. £>; and in abatement 
only, 5 Mo. 118; 8 111. 290; 14 Ala. 206 ; 8 
Mo. 291; 1 Mete. Mass. 101; but one defend¬ 
ant cannot plead the raispomer of another, 
Com. Dig. Abt. F, 18; Archb. C. P. 812; 
1 Nev. St P. 20. 

The omission of the initial letter between 
the Christian and surname of the party is 
not a misnomer or variance ; 0 Johns. 84. 
As to idem sonans, see 18 East 88; 16 id. 
110 ; 2 Taunt. 400. Since oyer of the writ 


has been prohibited, the misnomer must ap¬ 
pear in the declaration ; 1 Cow. 37. Mis¬ 
nomer of defendant was never pleadable in 
any other manner than in abatement; 5 
Mo. 118 ; 3 111.290 ; 14 Ala. 256; 8 Mo. 291 ; 
1 Mete.-Mass. 151. In England this plea 
has been abolished ; 3 St 4 Wm. IV. ch. 42 
s. 11. And in the States, generally, the 
plaintiff is allowed to amend a misnomer. 
The misnomer of one of two defendants, as 
to his Christian name, if material at all 
when sued as a firm, must be taken advan¬ 
tage of by plea in abatement; 8 Watts 485. 

In criminal practice the usual pleas in 
abatement are for misnomer. If the indict¬ 
ment assigns to the defendant no Christian 
name, or a wrong one, no surname, or a 
wrong one, he can only object to this mat¬ 
ter by a plea in abatement; 2 Gabb. Cr. L. 
827. As to the evidence necessary in such 
case, see 1 M. St S. 458; 1 Campb. 479; 3 
Greenl. Ev. § 221. 

Son-joinder. If one of several joint ten¬ 
ants sue, Co. Litt. 18(1 b ; Bacon, Abr. Joint 
Tenants , K ; 1 B. St P. 73 ; one of several 
joint contractors, in an action ex contractu , 
Archb. C. P. 48, 58 ; one of several part¬ 
ners, 1$ III. 840 ; 19 Pa. 273 ; Oow, Partn. 
150 ; Coll. Partn. § 649 ; one of several joint 
executors who have proved the will, or even 
if they have not proved the will 10: Ark. 
166 ; 1 Chit. PI. 12, 13 ; one of several 
joint administrators, id. 13 ; the defendant 
mav plead the non-joinder in abatement; 
Coni Dig. Abt. E; 1 Chit. PI. 12. The 
omisBion of one or more of the owners of the 
property in an action ex delicto is pleaded 
in abatement; 22 Vt. 388 ; 10 Ired. 169 ; 2 
Cush. 130 ; 18 Pa. 497 ; 11 Ill. 22. Dormant 
partners may be omitted in suits on con¬ 
tracts to which they are not privy ; 4 Wend. 
628 ; 8 S. St R. 55 ; 6 Pick. 352 ; 3 Cow. 85. 
A non-joinder may also be taken advantage 
of in actions ex contractu, at the trial, under 
the general issue, by demurrer, or in arrest 
of judgment, if it appears on the face of the 
pleadingB ; 4 Wend. 496. 

Non-joinder of a person as defendant who 
is jointly interested in the contract upon 
which the action is brought can only be 
taken advantage of by plea in abatement; 5 
Term 661; Tr. St H. Fr. 215; 1 East 20; 3 
Campb. 00*) 18 Johns. 459 ; 2 Iowa 181 ; 24 
Conn. 631 ; 26 Pa. 458 ; 24 N. H. 128 ; 8 Gill 
59; 19 Ala. N. s. 340 ; 2 Zabr. 372 ; 9 B. 
Monr. 80; 28 Ga. 600; unless the mistake 
appear from the plaintiff's own pleadings, 
when it may be taken advantage of by de¬ 
murrer or in arrest of judgment; 1 Saund. 
371 ; 18 Johns. 459; 1 B. St P. 72. Non¬ 
joinder of a co-tenant may be pleaded when, 
'the suit respects the land hela in common ; 
44 Me. 92. When the contract is several as 
well as joint, the plaintiff is at liberty to 
proceed against the parties separately or 
jointly. 1 Chit. PI. 48; 1 Saund. 153,^ n. 
1; Brayt. 22. In actions of tort the plaint¬ 
iff may join the parties concerned in the 
tort, or not, at his election ; 1 Saund. 291; 
7 Price, Exch. 408 ; 3 B. & P. 54; Gouldj 
PI. oh. 2, § 118. The non-joinder of any o t 
the wrong-doers is no defence in any form) 
of action. 

When husband and wife should be sued 
jointly, and one is sued alone, the non¬ 
joinder may be pleaded in abatement; 
Archb. C. P. 309. Non-joinder of co- 
executois or co-administratore may be 
pleaded in abatement; Com. Dig. Abt. 
F. The form of action is of no account 
where the action is substantially founded 
in contract; 0 Term 869 ; 5 id. 661. The 
law under this head has in a great measure 
become obsolete in many of the States, by 
statutory provisions making contracts 
which by the common law were joint, both 
joint and several. 

Pendency of another action must be 

£ leaded in abatement and not in bar ; 156 
lass. 418 ; 88 Ga. 294 ; 98 Ala. 614. Prior 
pendency of an action unless both are in 
same jurisdiction is not cause for abate¬ 
ment ; 16 R I. 888. Pendencv of suit in 
state court is no ground for plea in abate¬ 
ment to suit upon same cause in the Federal 
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xmrt ; 61 Fed. Rep. 1»; 1* *ow. 1<M* ‘ 
Pendencv of prior suit in one stele caajio* 
he pleaded in abatement of suit fo* earn* 
nuw and same parties in another state; 
4** Minn. 408. Pendency of a suit in a for-» 
e\$n country between the Ram© parties 
for same cause would not bar or abate an' 
action : 60 N. Y. Surer. Ct. 60; 60 Minn. 
405 : 3 Tex Civ. App. 31*8. A good answer to 
plea in abatement of pendency of prior suit, 
b that such action has been dismissed since 
trial of second action began ; 88 CaJ. 270 ; 
45 Minn. 103 ; 117 Mo. 580 ; 45 La. Ann. 502. 

prirQsot of defeudant from being sued 
mav be pleaded in abatement; 9 Yerg. 1 ; 
Bac. Abr. Abt, C. See Prtvtlbo*. A peer 
of England cannot, as formerly, plead 
his peerage in abatement of a writ of sum- 
moos: 3 Wm. IV. ch. 39. It is a good 
oauae of abatement that the defendant was 
arrested at a time when he was privileged 
from arrest'; 2 N. H. 468 ; 4 T. B. Monr. 
539 ; or that he was served with process 
when privileged from suit9 ; 2 Wend. 588 ; 

1 South. N. J. 366 ; 1 Ala 276. The privi¬ 
lege of defendant as member of the legis¬ 
lature has been pleaded in abatement; 4 
Day 129. 

For cases where the defendant may plead 
non-tenure, see Archb. C. P. 810; Cro. 
Eliz. MS; 33 Me. 343. 

Where he may plead a disclaimer, see 
Archb. C. P. ; Com. Dig. Abt. F, 15 ; 2 N. 
HL 10. 

Plsa3 in abatement to the count re* 

a uired oyer of the original writ; and, as 
iis cannot now be had, these pleas are, 
it seems, abolished ; 1 Chit. PI. 405 (6th 
Lond. ed.); Sound. PI. Abatement. 

Pleas in Abatement op the Writ.— 
In general, any irregularity, defect, or in¬ 
formality in the terms, form, or structure 
of the writ, or mode of issuing it, is a 
ground of abatement; Gould, PI. ch. 5, s. 
133. Among them may be enumerated 
want of date, or impossible date; want of 
venue, or, in local actions, a wrong venue; 
a defective return ; Gould, PL ch. 5, s. 138. 
Oyer of the writ being prohibited, these 
errors cannot be objected to unless they 
appear in the declaration, which is pre¬ 
sumed to correspond with the writ; 6 Fla. 
724 ; 8R&P. 399 ; 14 M. ft W. 161. The 
objection then is to the writ through the 
declaration ; 1 B. ft P. 648 ; there being no 
plea to the declaration alone, but in bar ; 2 
Bound. 209; 10 Mod. 210. A variance be¬ 
tween writ and declaration mav property 
be pleaded is abatement; 11 IlL 573; 28 
Miss. 198. 


Such pleas are either to the form of the 
writ, or to the action thereof. 

Those of the first description were for¬ 
merly either for matter apparent on the 
face of the writ, or for matter dehors; 
Com. Dig. Abt. H, 17. 

Pleas in abatement to the form of the writ 
were formerly allowed for very trifling 
errors apparent on the face of the writ; 1 
Stra. 556; Ld. Raym. 1541; IB. ftP. 895, but 
since oyer has been prohibited have fallen 
into disuse ; Tidd, Pr. 686. 

Pleas in abatement of the form of the 
writ are now principally for matters dehorn. 
Com. Dig. ADt. H, 17; Gilbert, C. P. 51, 
existing at the time of suing out the writ, 
or arising afterwards; such as misnome* 
of the or defendant in Christian 

name or surname; Tidd, Pr. 687. 

Pleas in Abatement to the Action of the 
Writ are tnat tne action is misconceived, 
as if srenm purt is brought instead of account, 
or trespass when case is the proper action ; 
1 Qhow. 71; Tidd, Pr. 579; or that the right 
of action had not accrued at the oommenoe- 
xneni of the suit; 2 Lev. 197 ; Cro. Elis. 825; 
Hob. 199; Com. Dig. Action, E, 1. But 
these pleas are unusual, since advantage 
may be taken for the masons onde- 

muirer or under the general issue ; Gould, 
PL ch. 5, a. 187 ; 1 CAM. 492,768. It may 
also be pleaded in abatement that there £s 
another action pending; Com. Dig. Abt. 


H. *4: Bac. Abr. Abt. M; 1 Chit. PL] 

448. 

Variance. Where the count varies from 
the writ, or the writ varies from the record 
or instrument on which the action isj 
brought, it is pleadable in abatement: a 
Wils. 85, 895 ; Cro. Eli*. 722; 1 H. 01a. 249 : 

17 Ark. 254; 17 Ill. 599 ; 35 N. H. 521. If 
the variance is only in matter of mere form, 
as in time or place, when that circumstance 
is immaterial, advantage can be taken only 
by plea in abatement; 8 Ind. 854; 10 III. 
75; Yelv, 120 ; Latch 178 ; Gould, PL ch. 5, 
s. 97. But if the variance is in matter of 
substance, as if the writ sounds in contract 
and the declaration in tort, advantage may 
also be by motion in arrest of judg¬ 

ment ; 28 N. H. 90; Hob. 279; Cro. Eliz. 
722. Pleas under this head have been virt¬ 
ually abolished by the rule refusing oyer 
of the writ ;• and the operation of this rule 
extends to all pleas in abatement that oan- 
not be proved without, examination of the 
wm; would, PL ch. 5, s. 101. It seems 
that oyer of the writ is allowed in some ofl 
the states which retain the old system of 
pleading, *as well as in those which have 
adopted new systems. In such states these 
rules as to variance are of force.; 28 N. H. 
90 ; 17 Ill. 529 ; 22 Ala. n. B. 688 ; 28 Misa. 
198 ; 8 Ind. 854; 35 N. H. 172 ; 17 Ark. 154 ; 

1 Harr, ft G. 164; 1 T.* B. Monr. 85; 11 
Wheat. 280; 12 Johns. 430 : 4 Halat 284. 

Qualities of P leas in Abatement. The' 
defendant m%y plead in abatement to part, 
and demur or plead in bar to the residue, 
of the declaration; 1 Chit. PL 458 (0th 
Lond. ed.); 3 Saund. 210. The general rule, 
os that whatever proves the writ false at the 
time of suing it out shall abate the writ en¬ 
tirely ; Gilb. C. P. 247 ; 1 Saund. 286 (n. 7). 

As this plea delays the ascertainment of 
the merits of the action, it is not favored by 
the courts; the greatest accuracy and pre¬ 
cision arb therefore required ; and it cannot 
be amended ; 2 Saund, 298 ; Co. Litt. 892 : 13 
M. ft W. 474 ; 2 Johns. Cas. 412; 8 Bingh. 416; 
44 Me. 482 ; 18 Ark. 236 ; 1 Hemp. 215 ; 27 
Ala. N. 8. 678. It must contain a direct, full, 
and positive averment of all the material 
facta ; 80 Yt. 78; 85 N. H. 172 ; 4 R. I. 110 ; 
87 Me. 49 ; 28 N. H. 18 ; 24 Ala. N. 8. 329 ; 1 
Mich. 254. It must give enough so as to en¬ 
able the plaintiff by amendment completely 
to supply the defect or avoid the mistake on 
whicn the plea is founded; 4 Term 224 ; 1 
Saund. 274 (a. 4); 1 Day 28 ; 8 Man. 24 ; 1 
Hay w. 501; 2 Ld. Raym. 1178 ; 1 East 684. 

It mast not b e double or repugnant; 5i 
Term 487 ; 3 M, ft W. 607. It must have an 
apt and proper beginning and conolusion; 
8 Term 186; 2 Johns. Cas. 312 : 10 Johns. 49 ; 
2 Saund. 209. The whole matter of com¬ 
plaint must be covered by the plea; 2 B. ft 
P. 420. It cannot be pleaded after making 
full defence ; 1 Chit. PL 441 (6th Lond. ed.). 

A* to {he form of pleas in abatement, see 
22 Vt. '311 ; 1 Chit. PL (6th Lond. ed.) 454 : 
Coin. Dig. Abt. I, 19 ; 2 Saund. 1 (n. 2). 1 


the party himself ; his attorney, or even a 
khira person, will do ; 1 Saund. PL & Ev. 8 
(5th Am. ed.). The plaintiff may waive an 
affidavit; 5 Dowl. ft L. 73T; 16 Johns. 807. 
The affidavit must be coextensive with the 
plea; 8 Nev. ft M. 260, and leave nothing to 
be ooHer.tod by, inference ; Say. 298. It 
should state that the plea is true in sub- 
jstanoe and fact, and not merely that the plea 
is a true plea ; 3 Stra. 705 ; 1 Browne 77 ; 2 
Dali. 184, 

Pica in abatement on account of non¬ 
joinder of joint promissors need not be 
verified bv oath in Rhode Island ; 16 R. I. 
84ft. 

Judoment on Pleas in Abatement. If 
issue be joined on a plea in abatement, a 
judgment for the plaintiff upon a verdict is 
final; Tidd, Pr. 641 ; 1 Str. 532 ; 1 Bibb 234 ; 

6 Wend. 649 : 8 Cush. 301 ; 3 N. H. 232; 2 
Pa. 361 ; 8 Wend. 258; but judgment for 
plaintiff upon a demurrer to a plea in abate¬ 
ment is not final, but merely respondeat 
ouster ; Ld. Raym. 609 ; 16 Mass. 147 ; 14 
N. H. 371 : 1 Blackf. 388. After judgment 
of respondeat ou»ter, the defendant has four 
days’ time to plead, commencing after th® 
judgment has been signed; 8 Bingh. 177. 
tie may plead again in abatement, provided 
the subject-matter pleaded be not of the 
same degree, or of any preceding degree or 
class with that before pleaded ; Com. Dig. 
Abt. I, 3 : 1 Saund. PL ft Ev. 4 (5th Am. 
ed.) ; Tidd. Pr. 641. 

If the plea is determined in favor of the 
defendant either upon an issue of law o* 
fact, the judgment is that the writ or bill 
be quashed; Yelv. 112; Bac. Abr. Abt. 
P ; Gould, PL ch. 5, § 159 ; 2 Saund. 211 
(n. 3). 

See further on the subject of abatement 
of actions. Com. Dig. Abt.; Bac. Abr. 
Abt.; 1 Saund. Pl. ft Ev. 1 (5th Am. ed.); 
Grab. Pr. 224 ; Tidd, Pr. 686 ; Gould, PL ch. 
5 ; 1 Chit. Pl. 446(6th Lond. ed:); Story. Eq. 
PL l-^O I 1 Am. & Eng. Enc. 9; Shipman, 
Common Law Pl. § 160. 

Of Taxes. A diminution or decrease 
in the amount of tax imposed upon any 
person. The provisions for securing this 
abatement are entirely matters of statute 
regulation ; 5 Gray 365 ; 4 R. I, 313 ; 30 Pa. 
227 ; 18 Ark. 380 ; 18 Ill. 812, and vary in 
the different States. 

AB ATOR. One who abates or destroys 
a nuisance. One who, having no right of 
entry, gets posseseioh of the freehold to the 
prejudice of an heir or devisee, after the 
time when the anceetor died, and before 
the heir or devisee enters. Litt. § 397 ; Perk. 
Conv. § 383; 2 Prest. Abe. 296, 300. See 
Ad.' Ej. 43 ; 1 Washb. R. P. 225. 

ABATUDA. Anything diminished ; 
as mqneta abatuda ; which is money clipped 
or diminished in value. Cowel. 


As to the time of pleading matter in abate¬ 
ment. it must be nleaded before anv olea to 
the merits, both in civil and criminal casea, 
(except in cases where it arises or comes to 
the knowledge of the party subsequently ; 
je Mete. 224 ; 21 Vt. 52 ; 40 Me. 218 ; 22 Barb. 
844 ; 14 Ark. 445 ;. 35 Me. 121 ; 15 Ala. 676; 

13 Mo. 547 ; 28 IlL App. 82; and the rqght 
is waived by a subsequent plea to the merits; 

14 How. 505 ; 15 Ala. 675 ; 19 Conn. 498; 1 
la. 165 ; 4 Gill 166 ; 11 Wall. 659. SeePlXA 

PUIS DARREIN CONTINUANCE. 

Demurrer to complaint for insufficiency of 
facts, waives all matter in abatement; 17 
Oreg. 898. 

Of the Affidavit of Truth. Every dilatory 
plea must oe proven to be true, either by 
affidavit, by matter apparent upon the re¬ 
cord, or probable matter shown to the court 
to induce them to believe it; 8 ft 4 Anne, ch. 
16, s. 11 ; 8 B. ft P. 897 ; 8 Nev. ft M. 260; 
80 Vt.177 ; 1 Curt. 494; 17 Ala. 80; 1 Chand. 
16; 1 Swan 891 ; 1 la. 165. It is not nec¬ 
essary that the affidavit should be made hy 


matter in abate- ABAVTA. A great-great-grandmother. 


AB A VITA. Used for abam\ta, which 

Ov"« 

AB A V U.N CTTLU S. A great-great¬ 
grandmother’s brother. Calvinus, Lex. 

ABAVUS. A great-great-grandfather, 
or fourth male ascendant. 

ABBACY. The government of a reli¬ 
gious house, and the revenues thereof, sub¬ 
ject to an abbot, as bishoprick from bishop. 
Jacob. 

The dignity, or term of office of an abbot. 
Stand Diet. 

ABBAT, or ABBOT. Specifically, 
a spiritual lord or governor, having the rule 
of a religious house. Jacob. Loosely, a 
bishop whose see was formerly an abbey ; 
the head of a parish that has two or more 
clergymen. Stand. Diet. A title at one 
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time given to many princes and noblemen. 
Tayler. 

ABBEY. A society of religious per¬ 
sons, having an abbot or abbess to preside 
over them. 

ABBREVIATION. A shortened form 
of a word, obtained by the omission of one 
or more letters or syllables from the middle 
or end of the word. 

The abbreviations Ln common use in modern times 
consist of the Initial letter or letters, syllable or 
syllables, of the word. Anciently, also, contracted 
forms of words, obtained by the omission of letters 
intermediate between the Initial and final letters 
were much In use. These latter forms are now 
more commoniy designated by the term contrac¬ 
tion. 

Abbreviations afro of frequent use (n referring *x> 
text-books, reports, etc., and ln indicating date* out 
should be very sparingly employed. If at all. In for¬ 
mal and important legal documents. See 4 C. A P. 
51 ; 0 Co. 48. No part of an Indictment should con¬ 
tain any abbreviations except In cases where a fac¬ 
simile of a written Instrument is necessary to be 
set out. 1 East 180, n. The variety and number of 
abbreviations are as nearly Illimitable as the in¬ 
genuity of man can make them ; and the advan¬ 
tages arising from their use are, to a great extent, 
counterbalanced by the ambiguity ana uncertainty 
resulting from the usually Inconsiderate selection 
which is made. 

The following list is believed to contain 
all abbreviations in common use. Where a 
shorter and a longer abbreviation are iD 
common use, both are given. 

A. American, see Am.; anonymous 

A. a. B. b. “ A ’’ front, " B " back of a leaf. 

A. B Anonymous Report* at end of Beoloe's Re¬ 
ports, commonly called New Bentoe. 

A. C. Appeal Cases, English Chancery ; law 
Reports Appeal Cases. 

4 . C. 

[1801] A. C. English Appeal Cases; Law Re¬ 
ports, 8d Series, 1801. 

[180] A. C. Same for 180, etc. 

A, D. Anno Domini; ln £he year of our Lord. 

A. O. Attorney General 

A. K. Marsh. A. K. Marshall’s Reports, Kentucky. 

A. L. J. Albany Law JournaL 

A. Moo. A. Moore’s Reports, ln Bosanquet A Pul¬ 
ler. 

A. P. B. or Athurtt M38. L. 1. L. Ash unit's Paper- 
books ; the manuscript paper-books of Ashurst, J., 
Duller, J., Lawrence, J.,ana Dam pier, J., in Lincoln’s 
Inn Library. 

A. R. Anno Regal; In the year of the reign. 

A. 8. Acta of Sederunt, Ordinances of the Court of 
Session, Scotland. 

A. A A. Corp. Angeli A Ames on Corporations. 

A. A X. Adolph us <x Ellis's Reports, English King's 
Beach. 

A. A B. Bncyc. American and English Encyclo¬ 
pedia of Law. 

A. A B. N. 8. Adolphus A Ellis’s Reports. New 
Series, English Queen's Bench, commonly cited Q.B. 

A. A F. Fixt. Amos A Ferr&rd on Fixtures. 

Ab. Abridgment. 

Ab. Adm. Abbott's Admiralty Reports, U. 8. 
Dtst. Court, South. Diet. N. Y. 

Ab. App. Doe. Ab. Ct. App. or Ab. N. T. Ct. App. 
Abbott's New York Court of Appeals Decisions. 

Ab. Bq. Cat. Equity Cases Abridged, English 
Oban eery. 

Ab. N. 7. Dig. Abbott's Digest of New York 
Reports and Statutes. 

Ab. N. T. Pr. or Ab. Pi". Abbott's Practice Re¬ 
ports. various New York eonrt* 

Ab. Y. 7. Pr. N. 8. or Ab. Pr. N. 8. Abbott's Prac¬ 
tice Reports, New Series, various New York courts. 

Ab. ‘Nat. Dig. Abbott's National Digest. 

Ab. New Cat. Abbott’s New Cases, various New. 
Tone courts. 

Ab. ft Abbott's Pleadings under the Code. 

Ab. Pr. Abbott's Practice Reports, New York. 

Ab. 3k. Abbott (Lord Teateraen) on Shipping. 

Ab. U 8. Abbott's Reports, United States Dis¬ 
trict and Circuit Courts 

Ab. V, 8. Pr. Abbott's United States Courts 


Abdy't R. C. P. Abdy's Civil Procedure. 

Abr. Abridgement. 

Abr. Cat. Bo. or Abr. Bq. Cat. Equity 
Abridged, English Chancery. 

Abt. Absolute. 

Ace. Accord or Agrees. 

Act. Action's Reports, Prise Causes, 

Privy Council. 

Act. Can. Monro's Acta OapeeUarte. 

Act. Pr. C. Acton’s R e p orts, Prise Causes, 

Ush Privy CoUndL 
Act. Beg. Acta Regia. 

Ad. Cat . Roles. Adams' Chase oorthe Law of I 
Ad. Con. Addison on Contracts. 

Ad. B- Adams on ElgjtmnL 
Ad. A BO. Adolphus A Ellis's 
King's Bench. 

Ad. A BO. y. 8. Adolphus A Ellis’s Reports, New 
Bwies, English Quest's Bench, commonly 
Q. B. 

Ad. Bq. Adams’s Equity. 

Ad jk. Ad finem, at or near the sod. 

Ad. Tortt. Addison on Tort*. 

Ad. Rom. AnL Adame’s Room* Antiquities. 
Add. Addison's Reports, Pennsylvania. 

Add. Abr. Addington's Abridgment at the 
fttatutin 

Add. Com. Addlenn on Co ntr acts. 


Hoeaen’ 


Add. Beet. ArtH a m e ' s * Eocledastloal Reports, 
English. 

Add. Pa. Addison's Repots, Fennystyania. 

Add. Tortt. Addison on Tosta 
Addamt. 

Ush. 

Adi. Adjudged, Adjourned. 

Adjournal, Boobs of. Tbs Records of the Court 
of Justiciary, Scotland. 

Adm. Admiralty. 

Admr. ct Bee. English Law Reports, Admiralty 
and EooloslastieaL 
Admr. Administrator. 

Admjc. Administratrix, 

Adolph. & B. Adolphus A ElUs's Reports, English 
King's Bench. 

Adolph. A B. N. 8. Adolphus * SUM’S Reports, 
New Series, English Queen's Bench, commonly 
cited Q. B. 

Ads, Ad eeetam, at suit of. 

Adv. Advocate, 

Adym C. M. Adye on Courts-MartiaL 
Asff. C. Canons of AeMric. 

Agn. Pat. Anew on Patents. 

Agn. St. of Jr. Anew on the Statute of Frauds. 
Agra "H. C. Agra High Court Reports, India 
At. AJeyn’a Select C as e s, English King’s Bench. 
At. Tel. Cat. Allen's Telegraph Cases,*American 
and English. 

Al. A Nap. AJoook A Napier’s Reports, Irish 
King's Bench and Exchequer. 

Ala. Alabama Reporta 

Ala. N. 3. Alabama Reports, New Series. 

Ala. Bel. Cat. A laba m a Select Cas e s, by Shep¬ 
herd. 

Alb. Arb, Albert Arbitration Lord Cairns’s De- 
dalona 

Alb. L. J: or Alb. Law Jour. Albany Law Jour¬ 
nal. . 

Ale. Aloook’s Registry Cases, Irish. 

Ale. A N. Aicock A Napier's Reports, Irish 
King’s Bench and Exchequer. 

Aid. Aldan's Condensed Pennsylvania Reporta 
Aldr. Cat. Cont. AJdred's Cases on Contracts. 
Aid. Hitt. Aldridge's History of the .Courts of 
law. 

Aid. Ind. Aldan's Index of U- 8. Reporta 
Aid. A Van Hoes. Dig. Aldan A Vgn H< 
Digest, Laws of Mlseleslppl. 

Alex. Cat. Report of “ Alexandra ” case, by 
Dudley. 

Alex. Ch. Pr. Alexander's Chancery Practftoa 
Aleyn. AJeyn's Select Cases, Bngitn> King’s 
Bench. 

AUiton Prac. Allison's Practice of the Criminal 
Law of Beotiand- 

AUiton Prine. Allison's Principles of ditto. 

AU. A Mot. 7V. Alien A Morris’s Trial. 

AB. (N. B.)ot Allen (N.B.) Allen's Report#, New 
Brunswick Supreme Court. 

AU. 8er. Allahabad Series. Indian Lew Reporta 
All.' 8ker. Allen on Sheriffs. 

Allen. Allen's Reporta, Massachusetts, 

Allen (N. B.) Allen’s Reporta New Brunswick. 
Alien Tel. Cat. Allah’s Te l eg ia phOaaes. 

AUegne L. D. of Mar. Alleyne's Legal D eg rees of 
Maniage Considered. 

AUn. Part. Allnaton Partition, 

Am. America, American, or Americana. 

Am. Bar Amo. American Bar Association. 

4a C. L. J. American C ( vll Law JournaL New 
York. 

Am. Ch. Dig. American Chancery Digest. 

Am. Corp. Cat. Withrow's American Corpora¬ 
tion Cases. 

Am. Crim. Rep. American Criminal Reports, by 
Hawley. 

Am. Dee. American Decisions. 

Am. Dig. American Digest. 

Jim. Iniolv. Rep. American Insolvency Reports. 
Am. Jur. American Jurist. Boston. 

Am. L. Cat. or Am. Lead. Cat. 

Ing Cases (Hare A Wallace’s). 

Am. L. Elect. American Law of Elections. 

Am. L. J. or Am. Law Jour. American Law 
Journal (Hall's), Philadelphia 
Am. L. J. N. 8. or Am. Law Jour. N. 8. Ameri¬ 
can Law JournaL New Series, Philadelphia 
Am. L. J. (O.) American Law Journal, Ohio. 
Am. L. M. or Am. Law Mag. American Law 
gasine, Philadelphia 

fm. L. Bee. or Aid. Law Rec. American Law 
teoordL Cincinnati. 

Am. L. R. or Am. Law Reg. American Law 

Jm. Am e rican Law Re gi s te r and 

Review, Philadelphia 
Am. L*Rep. or Am. Law Rep. American Law Re¬ 
porter, Da venp ort, Iowa _ _ 

Am. L. Rev. or Am. Law Roe. Amer ican JLaw 
R eview, BA Louis. . 

Am. L. T. or Am. Law JHmet. American Law 
Times, Washington, D. C. 

Am. L. T. Bash. American Law Times 
ruptcy Report*. 

Am. L. fit. Anerleaa Law 
nm. Laww. 


Am. Lead. Cat. Hare 


Lawyer, New York CHy. 


Leading ( 
iaft 
Am. Ptab 
B 


Am. AM. JA American Railway _ , 

As'KT hspsrtcan Reports (selected 
Albany. 

A~.3t. lUp. *™rio«ir8Ut.B®port* 

*****&•& «g—^ 

Am. TMi, IOTJL 

Am JV. M. Otg. OmTs Amarinaa Trade Mark 


_ AmUsftBsMa, 

Am A Bag. Ct t*. On* 

E u cylopmdla at Lpw 


Am. d Bag. Pat. Cat. American and 

B. Ctaa American and English Rail- 


Am 

road 


Ames, K. A B. Ame* Knowles, m 
B spoils, Rhode Island Reports vol. 8L 
Jmtt Cat. B. A N. Ames's Chase 


and Bradley’s 


Notaa 
A 


on Bills and 


on Partnership 
on Pleading, 
op Trusts. 

A Smith’s 


Cat. Part. Ames's 
On. PL Ames's 
Amtt Cat. Truttt. Ames's 
Amet A 8m. Cat. Tortt. 
on Tort* 

Amot. A F. Amos and Ferrard on Fixture* 
Amot Jur. Amos's Science of Jurisprudence. 

An. Anonymous. 

And. Anderson's Reports, English Common 
Pleas and Court of Wgrds. 

And. Ch. Ward. Anderson on Church Wardens. 
And. Com. Anderson's History of Commerce. 
Andr. Andrews* Reports, English King’s Bench. 
Andr. Pr. Andrews' Precedents of Leasee 
Ang. AngeU’s Reports, Rhode Island Reports. 
Ang. Adv. Bnj. Angeli on Advene Enjoyment. 
Ang. A*t. Angeli on Assignments. 

Ang. B. T. Angeli on Bank Tax. 

Angeli on Carrier* 

Angeli and Ames on Corporation* 
High. Angeli on Highway* 
ins. Angeli on Insurance. 

Lim. Angeli on Limitation* 

Tide Wat. Angeli on Tide Water* 

Water C. Angeli on Water Course* 

A A. Corp. Angeli and Ames on Corpora- 


Ang. Carr. 
Ang. Corp. 


Ang. 
Ang. 
Ang. 
Ang. 
Ang. 
Ang. 
tioo* 
4i 


Ang. A Dvr. 
Island Report* 
Ang. A D. High 


(R. I.) Angeli & Dnrfee's Rhode 


Angeli and Durfree on High¬ 


way* 

Ann. 


Queen Ann r a? 1 Ann. c. 7. 

Ann. C. Annals of Congress. / 

Ann. de la Pro. Annelee de la P ro p ridte Indus- 
triell* 

Ann de Leg. Annualre de Legislation Estran- 
tere, Pari* 

Ann. Jud. Annualre Judicial re, Pari* 

Ann. Beg. Annual Register, London. 

Ann. Beg. N. 8. Annual- Register,' New Series 
London. 

Annedy. An Daly's Reports, English. Commonly 
cited Cat. temp. Hardw., but sometimes ah Ridg- 
waft Reports 

Annet. Ins. Annesly on Insurance. 

Anon. Anonymous 

Ant. Contr. Alison on Contract* 

Anst. Anstrutber's Report* English Exchequer. 
Antk. Abr. Anthon’s Abridgment of Blackstone's 
Commentaries. 

Antk. 1U. Dig. Anthony's Illinois Digest 
Antk. L. 8. Anthon's Law Student. 

Antk. N. P. Anthon's Nisi Prius Cass* New York. 
Antk. Pree. Anthon's Precedent* 

Antk. Skep. Anthon's edition of Sheppard's 
Touchstone. 

Ap. Juttin. Apud Justtnlum, or Justinian’s In¬ 
stitute* 

App. Appeal. Apposition. Appendix. 

App. Appleton’s Reports, Maine. 

App. Cat. English Law Report* Appeal Case* 
App. Cat. (D. C.). Appeal Cases District of Colum¬ 
bia, vol. 1. 

App. Cat. (Bang.). Sevestre & Marshall’s Bengal 
Report* India. 

Bradwell's Illinois Appeal Court 


Rep. 


App. Cat 
Report* 

App. N. E. A 
App. Rep. On 


Rei 


New Zealand. 
Appeal Report* Ontario. 

App. Bv. Appleton on Evidence. 

Avpx. Appendix. 
irT Arrftte 

Arbuthnot's Select Criminal Cases, Mad 

Arek. Court of Arche* 

Arofch. B. L. Arohbold's Bankrupt Law. 

Ardth. C P. Archboid’s Civil Pleading. 

Ancfth Ct. L. Archbold’s Criminal Law. 

Arekb. Ct. P. Archbold’s Criminal Pleading. 
Archb. Cr. P. by Pom. Arch Bold's Criminal Plead¬ 
ing, by Pomeroy. 

Archb. F. Arctabold's Form* 

Archb. F. L Archbold's Forms of Indictment. 
Arekb. J. P. ArohbokTe Justice of the Peace. 
Arekb. L. dt T. Archbold’s Landlord and Tenant. 
Arekb. N. P. Arcbbold’s Nisi Prius Law. 

Arekb. Pr. Archbold's Practice. 

Arekb. Pr. by Ck. Archbold's Practice, by Chltty. 


Arekb. Pr. 


Archbokl's Practice, Common 


Arekb. JV. JT. B. Arohbold's Practice, King's 


Arekb. Bum. Archbold's Snmmary of the Laws 
of Engladd. 

Afcner. Am b er’ s Report* Florid* Report* vol. f. 
Art*. Ariaona Territory Supreme Court. 

Arp- Arguendo, In arguing, ln the oourse of rea¬ 
soning. 

Arp. hut. Institution au Droit Franral* par M. 




Arkuiu Report* 

Ark. L. J. Arkansas Law Journal, Fort Smith. 
Ark. Rev. Stt . Arkansas Revised Statutes. 

Arkl. Arkley's Scotch Report* 

Arm* Elect. Cat. Armstrong’s Cases of Con¬ 
tested Ejections. New York. 

Armt. M. dt. O. Armstrong. Macartney, and 
Ogle's Report* Irish Nisi Prius C as es . 

Arsis. Jr. Armstrong’s Limerick Trial* Ireland. 
Am. Arnold’s Report* English Common Plea* 
Am A Oo* Arnold's Election Case* English. 
Am. Int, Aruould on Marine Insurance. 

Am dt. H. Arnold and Hodges's Report* Eng¬ 
lish Queen's Beoch. _ ^ . 

Am A. B. B. C. Arnoui and Hodges's English 
BnU Court Report* 

Arwt Anot’a Criminal Case* Heotiana. 

Art Artid* 

AtkL Oat. Cont. Ashley's Oeese on Owt 
AtfUon. Ashton's Optitioaa of the United 



abbreviation 


Attorney* lieoorsi, 

. 41 A*. A*hc> Tables. 

A ah meed* Report*, Pennsylvania. 

AH* A JWrtH. lust. A 90 snd Kami el 'a Institutes 
.V the Iaws of Spain. 

Asp. Mar. L. O*. AspIneU'a Maritime Law Cases. 
Aj*. Liber Aesisssrtum. Part fl of the Year Books 
At* de Jrrv*. Assizes of Jerusalem. 

AM. Mnt. Aston's Entries. 

Afdk Atcheeon's Reports, Navigation and Trade, 


Baity Ea. at Baity CK. Bailey’s Chanoery Re¬ 
ports, South Carolina 

Bain. M A M, Bain bridge on Mines and Minerals. 
Bair. Bur. Baker's Law Relating to Burials. 

Bak. Corp. Baker on Corporations. 

Bak. Quar. Baker's Law of Quarantine. 

BaM. Baldwin’s Reports. U- 8. Sd Circuit. 

Bald. Con. Baid. C. V. Baldwin on the Constitu¬ 
tion. 

Balf. Balfour’s Practice of the Law of Scotland. 
BaU. A B. Ball & Beatty's Reporta Irish Chan¬ 
cery, _ __ 

Bail Cat. Tort. Ball's Cases on Torts. 

Bali. Lim. Bsllsntlne on Limitations. 

Batt. L. TV. Baltimore Law Transcript. 

Banc. Sup. Bancus Superior, or Upper Bench. 
Bank. Cf. R. Bankrupt Court Reporter, New 
York. 

Bonk. Inst. Banker's Institutes of Scottish Law. 
Bank. Reg. National Bankruptcy Register, New 
York. 

Bank. Rep. American Law Times Bankruptcy 
Reports. 

Bank. A In*. R. Bankruptcy and Insolvency Re¬ 
porta English. 

Banker's Law. J. Banker’s Law Journal. 

Banker'* Mag. Banker's Magazine, New York. 
Banker's Mag. {Lon.). Banker's Magazine, Lon¬ 
don. 

Banks. Banks's Reports, Kansas, 

Bann. Bannister's Reports, English Common 

Plena 

Barm. Lim. Banning on Limitation of Action. 

Bar. Bar Reports, In all the courts, English. 

Bar. Ex. Jour. Bar Examination Journal, Lon¬ 
don. 

Barb, or Barb. 3. C. Barbour’s Reports, Supreme 
Court. New York. 

Barb. (dricj. Barber's Reports, Arkansas. 

Barb. Ch. Barbour's Chancery Reports, New 
York. 

Barb. Ch. Pr. Barbour's Chancery Practice. 

Barb. Cr. P. Barboni r e Criminal Pleadings. 

Barb, on Set-off. Barbour ou Set-off. 

Barb. Orot. Grot!US on War and Peace, Notes 
by Barbeyrac. 

Barb. Puff. PuffendorTs Law of Nature and 
Nations, Notes by Barbeyrac. 

Barber. Barber's Reports, Arkansas. 

Bam. Barnardiston's Reports,- English King's 
Bench. 

Bam. Ch. Barnardiston's Chancery Reports, 
English. 

Bam. Sh. Barnes's 8her1ff. 

Bant. A A. or Bam. A Aid. Bamewsil A Aider- 
son s Reports. English. 

Bam. A Ad. Barnewall A Adolphus's Reports, 
English King's Bench. 

Barn, A Cress. Bamewall A Creeswell's Reports 
English. 

Barnes. Barnes's Practice Cases, English. 

Burnet. Barnet’s Reports, Central Criminal 
Courts Reports, vols. 27-82. 

Barr. Barr'B Reports, Pennsylvania. 

Barr. Ob. St. Barrington’s Observations on the 
Statutes, 

Barr. Ten. Barry on Tenures. 

Barr. A Am. Barron A Arnold's Election Cases, 
English. 

Barr. A Aut. Barron A Austin's Election Cases, 
English. 

Barron Mir. Barron’s Mirror or Parliament. 
Barry Ch. Jut. Barry's Chancery Jurisdiction. 
Barry Conv. Barry on Conveyancing. 

Borf. Conv. Barton's Elements of Conveyancing. 
Bart. Elect. Cos. Bartlett's Congressional Elec¬ 
tion Cases. 

Bart. Eq. Barton's Suit In Equity. 

Bart. Free. Barton's Precedents of Conveyanc¬ 
ing. 

Bat. Sp. Per. Batten on Specific Performance. 
Batem. Ag. Bateman on Agency. 

Batem. Ex. L. Bateman's Excise Laws. 

Batem. Auct. Bateman oq the Law of Auctions. 
Batem. Comm. L. Bateman's Commercial Law. 
Batem. Const L. Bateman's Constitutional Law. 
Bate* Ch. Bates's Chanoery Reports, Delaware. 
Batty. Batty’s Reports, Irish, King's Bench. 
Baum. Baum on Rectors, Church Wardens, and 
Vestrymen. 

Bari. Baxter's Reports, Tennessee. 

Bay. Bay's Reports, South Carolina. 

Bay. (Mo.). Bay's Reports, Missouri. 

Bayi. BUI. Bayley on Bills. 

Bayl. Ch‘ Pr. Bayley’s Chancery Practice. 

Ben. C. E. Beame’s Costs In Equity. 

Sea. Eq. Pi. Beame's Equity Pleading. 

Bea. Ne Exeat. Beame on the Writ of Be Exeat. 
Bea. Ord. Beame's Orders In Chancery. 

Bea, PI. Eq. Beame’s Pleas In Equity. 

Beas. Beasley’s Reports, New Jersey Equity. 
Beatt. Beatty's Reports, Irish Chancery. 

Beaum. B. of 9. Beaumont on Bills of Sale. 
Beaum. Ins. Beaumont on Insurance. 

Bear. Besvsn's Reports, EngUah. 

^Beot). R. A C. Cos. Bea van's Railway and Canal 

Beatoes. D eawes's Lex Mercatoria. 

Becc. Cr. Becaaria on Crimes and Punishments. 
Beck's Med. Jut\ Beck's Medical Jurisprudence. 
Bee. or Bee Adm. Bee's Admiralty Reports, U. B. 
Dish Court, South Carolina. 

^Bee C. C. B. Bee's Crown Cases Reserved, Eng- 

Bel. Bellewe’s Reports, English King's Bench 
temp. Richard II. 

Beling A Van. (Ceylon). Baling A Vender Straa- 
loo's Ceylon Reports. 

Bell. {Or.) Bellinger’s Reports, Oregon. 

B*U Ap. Cos. Bell's House of Lords Cases 


English- 

ifk Mar. Set. Atherly on Marriage Settlements. 

.4 fir. ACkvn s Repons, English Chancery. 

Atk. O. Pr. Atkinson's Chancery Practice. 

.4fk. CYm. Atkinson on Conveyancing 

.-tfk. P. r. Atkyn’s Parliament ary Tracts. 

Atk Tit. or .4fi\ M. T. Atkinson on Marketable 
Tllies. 

Atl. Rep. Atlantic Reporter. 

.4f*. At suit of 

Xfw. Atwater's Reports. Minnesota. 

.4fty. Attorney. 

Atty. Gen. Attorney-General. 

.in*. Jur. Australian Jurist, Melbourne. 

, 4 urf. Juris. Austin's Province of Jurisprudence. 

Austin C. C. R. Austin's County Court Reports, 
English. 

Auzfr. Jur. Australian Jurist, Melbourne. 

.4mfr. L T. Australian Law Tlmoe, Melbourne. 

Auth. Authentic*. in the authentic; that is. the 
Summary’ of some of the Novels In the Civil Law in¬ 
serted in'the Code under such a title. 

.4r. A H. B. Laic. Avery and Hobb's Bankrupt 
Law of the United States. 

Ayek. Ch. F. Ayckbourn's Chancery Forms. 

Ayck. Ch. Pr. Ayckbourn's Chancery Practice. 

AyL Fnn. Ayllffe's Pandects. 

Ayt. Pnr. Ayliffe's Pn rergon Juris Canonici 
A nglieoni. 

inmi Mar. Lair. Axunl on Maritime Law. 


B. R&ncus; the Common Bench; the back of a 
leaf; Book. 

Bann. A A. Banning and Arden’s Patent Cases, 

United States Circuit Court. 

B. B. Ball Bond ; Bayley on Bills. 

B. Bar. Bench and Bar, Chicago. 

B. C. Ball Court. 

B. C. Bell's Commentaries on the Laws of Scot¬ 
land. 

B. C. C. Lowndes and Maxwell’s Ball Court* 
Cases. English i Brown's Chanoery Cases, English. 

B. C. R. Saunders and Cole's Ball Court Reports, 
English. 

S. Ecc. Law. Burns’s Ecclesiastical Law. 

B.Just. Burns's Justice. 

B. L T. Baltimore Law Transcript. 

B. Mon. B. Monroe's Reports, Kentucky. 

B. M. or B. Moore. Moore's Reports, F.n gHsh- 

B. N. C. Bingham's New Cases, English. 

B. •>’. C. Brooke's New Cases, English. 

B. N. P. Buller's Nisi Priua. 

B. P. B. Butler's Paper Books. See A. P. B. 

B. P. C. Brown's Parliamentary Cases. 

B. P. L. Gas. Bolt's Poor Law Cases. 

B. R. Bancus Regis; the King's Bench. 

B. R. American Law Times Bankruptcy Reports, 

B. Reg. Bankruptcy Register, New York. 

B. R. Act. Bootn'e Real Action. 

B. R. H ‘ Cases In King's Bench, temp. Hard- 
wicke. 

Brun. Brunner's Collected Cases, United States 
Circuit Court. 

B. 3. Upper Bench. 

B. TV. Bishop's Trial* 

B. A A. or RA Aid. Barnewall and Aid arson's 
Reports, English. 

B. A Ad. Barnewall and Adolphus's Reports, 
English. 

3 A Aust. Barron and Austin's Election Cases, 
English. 

BAB. Bail and B e a t ty's Reports, Irish Chan¬ 
cery. 

B AB. Broderip and Bingham's Reports, Eng¬ 
lish. 

B. A Bar. The Beach and Bar. Chicago. 

B. A C. Barnewall A Creeswell’s Reports, Eng¬ 
lish. 

B. A H. Dig. Bennett A Heard's Massachusetts 
Digest. 

b. A H. Lead. Cos. Bennett & Heard's Leading 
Cases on Criminal Law. 

B. A L Browning & Lusblngton'a Reports, Eng¬ 
lish Admiralty. 

B. A L. Prec. Balien A Leake’s Precedents of 


B. AP. Bossnquet A Puller's Reports,English. 
B. A P. N. B. Bossnquet A Puller's New Re¬ 
ports, English. 

B A 8. Best A Smith’s Reports, g-n gUsh 
Bab. Auc. Bsbinrton on Auctions^ 

Bab. Set-off. Bsbuigton On Set-off. 

Bac. AJbr. Bacon’s Abridgment. 

Bac. Comp. Arb. Bacon's Complete Arbitration. 
Bac. EL Bacon’s Elements of the Common Law. 
Bac. Gov. Bacon on Government. 

Bac. Lose TV. Bacon's lav Tracts. 

Bac. feaM. Bacon on teases and Terms of yearn. 

Bac. M. Bacon's Mashas 
Bac. U. Bacon on Uses. 

* Manual of a Pennsylvania 

Justice of the Peace. 


faJe. C Ctonri. ^Etfeboto? 1 ^ EngU^Ooastlta- 

ttOCL 

V<f?f Worts, California Reports, 

Bag. A SL Begley A Hannan's Reports, Call- 


m!? TugS* * M ** w ®“* BsD Court 

B<3 OBJ Bswody A Cola's Ball Court Be- 


BaaOL 

poets 

Baity. 


Bell Ap. Cos. Bell's House of Lords ( 
fVntrh Appeal. 

Bell C. C. Bell's Crown Coses Reserved. 
Bell. C. Com. Bilals' CivU CssesTBoo 
Bellala’ Criminal Cases, Bombay. 

Bell C. T. Bell on Completing Titles 
Bell Cos. Bell's Cases; Scotch Court of 

BOB. 


Bell Com. Bell's Commentaries on the Laws of 
Scotland. 

Bell. Cr. Qu. Belter's Criminal Cases. Bombay. 

BelL Dell. U. L. Bailer’s Delineation of Universal 
Law. 

Bell Diet. Bell’s Dictionary of the Law of Scot¬ 
land. 

BeU Diet. Dec. Bell’s Dictionary of Decisions, 
Court of Session, Scotland. 

BeU El. L. Bell's Election Law of Scotland. 

Bell H. C. Cal. Bell's Reports High Court of 
Calcutta. 

Bell H. L. Bell's House ot Lords Cases, Scotch 
Appeal. 

Bell H. A W. BeU on Husband and Wife. 

Belt lUus. Bell’s Illustration of Principles. 

Bell (In.). Bell's Reports, India. 


BeU Notes. Bell's Supplemental Notes tn Hume 
on Crimes. 

Bell P. C. Bell’s Cases In Parliament. 

Bell Prin. Bell's Principles of the Law of Scot¬ 
land. 

Bell Put. Mar. Bell's Putative Marriage Cases, 
Scotland. 

Prli s. Bell on Sales. 

BeU Sea*. Cos. Bell's Cases In the Court ot Ses¬ 
sion. 

BeU Styles. Bell’s System of the Forms of 

BeU T. D. Bell on the Tasting ot Deeds. 

BeUais. Bellals’s Criminal Cases, Bombay. 

Belle we. Bellewe’s Reports, EngUah King's Bench, 
temp. Richard II. 

BeUewe Cos. Bellewe’s Cases, temp. Henry 
VIII.; Brooke’s New Cases ; Petit Brooke. 

BeUingh. Tr. Report of the Bellingham Trial. 

Belt Sup. Ves . Belt’s Supplement to Vesey Sen¬ 
ior’s Reports. 

Belt ves Sen. Belt’s Edition ot Vesey Senior's 
Reports. 

Ben. or Bt. Benedict's Reports, U. S. Dist. Court, 
2dClrcult. 

Ben. Adm. Benedict’s Admiralty Practice. 

Ben. Av. Benecke on Average. 

Ben. Just. Benedict on Justices of the Peace. 

Ben. F. I. Cos. Bennett's Fire Insurance Cases. 

Ben. Ins. Cos. Bennett’s Insurance Cases. 

Bench A Bar. The Bench and Bar, Chicago. 

Bendl. Beodloe's or New Benloe’s Reports, Eng¬ 
lish Common Pleas, Ed. of 1061. 

Renet Ct. M. Benet on Military Law and Courts 
MartiAl. 

Beng. L. R. Bengal Law Reports, India. 

Beng. S. D. Bengal Sudder Dewany (Reports, 
India. 

BenJ. Sales. Benjamin on Sales. 

Beni. Benloe's Reports, English Common Pleas. 

Beni, tn Ashe. Benloe's Reports, at the end of 
Ashe's Tables. 

Beni, in Eeil. Benloe's Report at the end of Kell- 
way’s Reports. 

Beni. New. Benloe’s Reports, English Common 
Pleas, Ed. of 1661. 

Beni. Old. Benloe’s Reports, English Common 
Pleas, of Benloe A Dalison, Ed. of 1689. 

Deni. A Dal. Benloe A Dallson’s Reports, Eng- 
iish Common Plea9. 

Benn. (Cal.). Bennett’s Reports, California. 

Benn. (Mo.). Bennett's Reports, Missouri. 

Benn. {Dak.). Bennett's Dakota Reports. 

Benn. Dias. Bennett’s Dissertation on the Pro¬ 
ceedings In the Master's Office in the Court of Chan¬ 
cery of England, sometimes cited Benn. Prac. 

Benn. Fire. Ins. Cos. Bennett’s Fire Insurance 
Cases. 

Benn. Brae. See Benn. Diss. 

Benn. & H. Cr. Cos. Bennett A Heard's Criminal 
Coses. 

Benn. A Dig. Bennett A Heard's Massachusetts 
Digest. 

Dennett M. Sp* Diss 

Bent. Bentley's Reports. Irish Chancery. 

Benth Ev. or BenfA. Jud. Ev. Bentham on Ra¬ 
tionale of Judicial Evidence. 

Benth. Lea. Bentham on Theory of Legislation. 

Benfi. Atty. Gen. Bentley's U. 8. Attorney- 
General's Opinions. 

Berry. Berry's Reports, Missouri. 

Bert. Barton’s Reports, New Brunswick. 

Besson Prec. Besson’s New Jersey Precedents. 

Best Ev. Best on Evidence. 

Best Pres. Best on Presumptions. 

Best A S. Best A Smith's Reports, English 
Queen's Bench. 

Betts Adm. Pr. Betts's Admiralty Practice. 

Betts Dec. Blatchford A Howland’s U. S. District 
Court Reports. 

Bev. Horn. Bevlll on Homicide. 

Btv. {Ceylon). Beven's Ceylon Reports. 

Bibb. Bibb's Reports, Kentucky. 

Bick. Blcknell’aReports, Nevada. 

Bick. A H. (Bev.). Btcknell A Hawley's Nevada 
Reports. 

Bick. (In.). Blcknell’s Reports, India. 

Biddle Retro. Leg. Biddle on Retrospective Leg¬ 
islation. 

Bio. BhrnaU'a Reports. India 

Big. BiUsAN. Bigelow on Bills and Notes. 

Big. Eq. Bigelow on Equity. 

Big. Estop. Bigelow on Estoppel. 

Big. Frauds. Bigelow on Frauds. 

Big. Jarm. Wills. Bigelow's Edition of Jarman 
on Wills. 

Big. L. A A. Ins. Oas. Bigelow's Life and Acd- 


Big. L. A A. Ins. Oas. Bigelow's Life and Acci¬ 
dent Insurance Cases. 

Big. Lead. Cas . Bigelow's Leading Cases on 
Torts 

Big. Over-ruled Cas. Bigelow's Over-ruled Cases. 
Big. Piacita. Bigelow's Plscdta Anglo-Norman- 


Born bay ; 


Bigg Cr. L. Bigg's Criminal Law. 

Bign. Blgn all's Reports, India. 

Bilb. Ord. Ordinances of BUboa. 

Bdl: Ate. Billing on the Law of Awards. 

Bing. Bingham’s Reports, English Common 
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Bing, Dm*. Bingham on Descent. 

Bing. Inf. Bingham on Infancy. 

Bing. Judg. Bingham on Judgments and Execu¬ 
tions. 

Bing. L. A T. Bingham on Landlord and Tenant. 
Bing. If. C. Bingham's New Cases, English Com¬ 
mon Plena 

Bing. A Colv. Rent*. Bingham A Colvin on Bento, 
etc. 

Bfnn. Blnnev's Reports, Pennsylvania. 

Binn Jus. Bum'a Pennsylvania Justice. 

Bird Conv. Bird on Conveyancing.- 
Bird L. A T. Bird on Landlord and Tenant. 

Bird Sol. Pr. Bird's Solution of Precedents of 
Settlements. 

Birtt de VAba. Trait* dm V Absence et dm tern 
effetm. par If. Birtt. 

BiA. Confr. Bishop on Contracts. 

Bimk. Or. L. Bishop on Criminal Law. 

Bisk. Cr. Proc. Bishop on Criminal Procedure. 
Bimh. Mar. A D. Bishop on Marriage and D|- 
voroe. 

Bimh. Mar. Worn. Bishop on Married Women. 
Bit*. Sf. Or. Bishop on Statutory Crimes. 

Bimph. Eq. Blspbam's Equity. 

Biu. Blssell's Reports, U. S. Courts, 7th Circuit. 
Biss. Eat. or Bim*. Lift Eat. Blssett on Estates 
for Life. 

Bias. Part. Blseett on Partnership. 

Biff. Blttlestonis Reports In Chambers, Q. B. 

Bitt. Pr. Cam. Blttlesion's English Practice Cases. 
Biff. W. A P. Bittleston, Wise A Parnell's Re¬ 
ports. 

Bk. Judg. Book of Judgments, by Townsend. 

Bl. Black’s Reports, U. S. Supreme Court. 

Bl. C. C. Blatchford's Reports, U. S. Circuit 
Court, 2d Circuit. 

Bl. Com. Blackstone's Commentaries. 

Bl. D. Blount's Law Dictionary. 

Bl. D. A 0. Blackham, Dundas & Osborne's Re¬ 
ports, Ireland. 

Bl. H. Henry Blackstone's Reports, English. 

Bl. A How. Blatchford A Howland’s Admiralty 
Reports, U. S. Dist. Court, Southern Dist. of N. Y. 

Bl. L. D. Blount's Law Dictionary. 

Bl. L. T. Blackstone's Law Tracts. 

Bl. Pr. Ca. Blatchford's Prise Cases, U. 8. Dist, 
of N. Y. 

Bla. R. or Bla. Wm. William Blackstone's Reports, 
English. ^ 

Bla. Com. Blackstone’s Commentaries. 

Bla. W. W. Blackstone's Reports. 

Bla. H. H. Blackstone's Reports. 

Black . Black's Reports, U. S. Supreme Court. 
Black. (Ind.). Black's Reports, Indiana Reports, 
vols. 80-58. 

Black, H, Henry Blackstone's Reports, Common 
Pleas and Exchequer, English. 

Block. Jus. Blackerby’s Justices Cases. 

Black. S. Blackburn on Sales. 

Black. T. T. Blackwell on Tax Titles. 

Black. W. Wm. Blackstone's Reports, King's 
Bench and Common Pleas, Exchequer. 

Blackf. Blackford's Reports, Indiana. 

Blackmt. Com. Blackstone's Commentaries. 
Blackmt. S. Wm. Blackstone's Reports, Eng¬ 
lish. 

Bloke. Blake's Reports, Montana Territory. 

Blok. Ch. Pr. Blake's Chancery Practice, New 
York. 

Bta*. Annu. Blaney on Life Annuities. 

Blan, Lim. Blanshard on Limitations. 

Blanc. A W. L. C. Blanchard A Week's Leading 
Cases on Mines, etc. 

Bland Bland's Chancery Reports. Maryland. 
Blatckf. Blatchford's Reports, U. 8. Circuit 
Court, 2d Circuit. 

Blatckf. Pr. Ca. Blatchford's Price Cases, U. 8. 
Dist. of N. Y. 

Blatckf. A H. Blatchford A Howland's Admiralty 
Reports, U. 8. Dist. Court, Southern Dist. of N. Y. 
Blech Bleckley's Reports, Georgia Reports, vols. 


Bit. or Bligh, Bllgh's Reports, House of 

Lords. 

Bit. N. S. or Bligh N. S. BUgh's Reports, New 
Series, English House of Lords. 

Bliaa L In*. Bliss on life Ins urance. 

Bloomf. Maim, Cos. or Bloomf. N. Cam, Bloom 
del i’s Negro Cases, New Jersey. 

Blount. Blount's Law Dictionary. 

Blount Tr. Blount's Impeachment Trial. 

Bo. R. Act. Booth on Ileal Actions 
Boh. Dec. Bohun's Declarations 
Boh. Sag. L. Bohun’s En glish Lawyer. 

Boh, Priv. Lon. Bohun'srrivUegia LoodinJ. 

Boil. Code If. Bolleur's Code Napoleon. 

Bomb. H. Ct. Rep. Bombay High Court Reports. 
Bomb. 3eL Cam. Bombay Select Cases 
Bomb. Ser. Bombay Series Indian Law Reports 
Bond. Bond'* Report's U. 8. Courts Southern 
Dist. of Ohio. 

Bone Prec.. Bone's Precedents on Conveyancing. 
8omMjrIfu. Bonney on Insurance. 

Books 3. Books of Sederunt. 

Boor. Booraem's Reports California. 

Boofe Ck. Pr. Bootes Chancery Practice. 

Boote S. Boole's 8ull at Law. 

Booth Act. or Booth R. A. Booth on Real Ac 

tlODS. 

Boothley Ind. Off. Boothlpy on Indictable Of 
fenoes 

Borr. BorradaUe’s Reports, Bombay. 

Barth. Borthwlok on Libel and 3lander. 

Bom. it P, or Boa. <t Bui Bossnquet A Puller's 
Reports English Common Pleas 
Boa. A P. If. R. or Boa. A Pul. If. R . Bossnquet 
<r Puller's New Reports English Common Fleas. 
Boat. Law Rep. Boston law Reporter. 

Boat. Pol. Rep. Boston Polioe Court Reports 
Bourn. Boswell's Reports Scotch Court of Ses¬ 
sion. 

Botxo. (If. 7 .). Bosworth's New York City Supe¬ 
rior Court Reports, vols 14-28. 

Bott P. L. Bott's Poor Laws 
Bott Sett. Com. Bott's Settlement Cases English. 
Bouch. In*. Dr. Mar. Boucher, Institutes an 
Droit Maritime. 


Commercial 


Boulay Paly Dr. Com. Court dm Droil 
Maritime, par P. S. Botday Paly. 

Bonin. Boulnols's Reports, Bengal. 

Boubwim. Boulnols's Reports. Bengal. 

Bourke. Bourke'e Reports, India. 

Bourke P. P. Bourse's Parliamentary Prece¬ 
dents 

Bouaq. Diet, de Dr. Bousquet, Dlctlonnalre de 
Droit. 

Bout. Man. Boutwell's Manuel of the Tax Sys¬ 
tem of the U. a 

Bouv. or Bouv. L. D. Bouvier's Law Dictionary. 

Bouv. Inmt. Bouvier's Instituted of American 
Law. 

Bouv. Inmt. Th. Instltutlones Theologian, auctore 
J. Bouvier. 

Bouvimr. Bouvier's Law Dictionary 

Botoy. u. JU. tto wyer’s Modern Civil Law. 

Bouv- Com. or Bowy. p. L. Bowyer's Common 
tarlee on Universal Public Law. 

Boyce Pr. Boyce's Practice In the U. 8. Courts 

Boyd Adm. Boyd’s Admiralty Law. 

Boyd Sh. Boyd’s Merchant Snipping Laws. 

Boyle Char. Boyle on Charities. 

Br. British. Brooke. Brown. Brownlow. See 
Bro. 

Br. Brae ton de Legibus et Conmuetudinibu* 
Anglice. 

Br. Abr. Brooke’s Abridgment. 

Br. Brev. Jud. Brownlow’e Brevla Judlcalla. 

Br. Ch. C. Brown's Chancery Cases, English. 

Br. N. C. Brooke's New Case®, English, King’s 
Bench. 

Br. P. C. Brown’s Parliamentary Cases. 

Br. Reg. Braithwalte'B Register. 

Br. Syn. Brown's SynopsiB of Decisions, Scotch 
Court of Session. 

Br. A F. Ecc. Broderick A Freemantle’a Eccle¬ 
siastical Cases, English. 

Br. A Lumh. BroWnlng A Lushington's Admiralty 
Reports, English. 

Bro. or Bract. Bratton ae Legibus et Conmuetv- 
dinitmm Anglic s. 

Brack. L. Mi*. Brackenbridge's Law Miscellany. 

Brack. Trust. Brackenbridge on Trusts. 

Brad. Brady's History of the Succession of the 
Crown of England. 

Brad, or Bradf. Surr. Bradford’s Surrogate 
Court Reports, N. Y. 

Bradby Dist. Bradby on Distresses. 

Bradf. Bradford's Surrogate's Reports, N. Y. 

Bradf. (Iowa). Bradfords Reports, Iowa. 

Brad*. (R. Z). Bradley's Rhode Island Reports. 

Bradl. P. B. Bradley's Point Book. 

Bradw. Bradwell's Reports, Illinois Appellate 
Courts. 

BratfAte. pr. Braithw&lte's Record and Writ 
Practice. 

Branch. Branch's Reports, Florida Reports, 
vol. r. 

Branch Pr. Branch's Principle Legis et ASqul- 
tatls. 

Branch Max. Branch's Maxims. 

Brandt Div. Brandt on Divorce Causes. 

Brans. Dig. Branson's Digest of Bombay Re¬ 
ports. 

Brandt Sur. O. Brandt on Suretyship and Guar¬ 
anty. 

Brayt. Brayton's Reports, Vermont. 

Breese. Breese's Reports, Illinois. 

Brev. Brevard's Reports, South Carolina. 

Brev. Dig. Brevard's Digest. 

Brev. SmL Brevla Selects, or Choice Writs. 

Bretc. (Md.)..Brewer’s Reports, Maryland. 

Brets, or Brew*. Brewster's Reports, Pennsyl- 


Brice Pub. War. Brice's Law Relating to Public 
Worship. 

Brice U. V. Brice's Ultra Vires. 

Bridg. J. Brldgmore's Reports, English Com¬ 
mon Fleas. 

Bridg. Conv. Bridgman on Conveyancing. 

Bridg. Leg. Bib. Bridgman's Legal Bibliography. 

Bridg. Ct Orlando Bridgman's Reports, English 
Common Pleas. 

Bridg. Refl. Bridgman's Reflections on the Study 
of the Law. 

Bridg. The*. Jur. Bridgman Thesaurus Juridlcus. 

Bright. Brlghtly's Nisi Prlus Reports, Pennsyl¬ 
vania. 

Bright. C. Brightly on Costs. 

Bright Dig. Brlghtly's Digest of the Laws of 
the U. 8, 

Bright, Dig. (N, Y.). Brlghtly's Digest of New 
York Reports. 

Bright. Elect. Caa. Brlghtly's Leading Election 
Cases, U. S. 

Bright. Eq. Brlghtly's Equity Jurisprudence. 

Bright. Fed. Dig. Brlghtly's Federal Digest. 

Bright H. A W. Bright on Husband and Wife. 

Bright. If. P. Brlghtly's Nisi Prlus Reports, Penn¬ 
sylvania. 

Bright. Purd. Brlghtly's Edition of Purdon's Di¬ 
gest of Laws of Pensylvania. 

Bright. T. A H. Pr. Brlghtly's Edition <3t Trou- 
bat A Holy's Practice. 

Bright. U. 8. Dig. Brlghtly's United States Digest. 

Brtab. (Minn.). Brisbin's Minnesota Reports. 

Brit. Col. S. C. British Columbia Supreme Court 
Reports. 

Britt. Britton on Ancient Pleading. 

Bro. Browne’s Reports, Pennsylvania. 

Bro. A. A C. L. Browne’s Admiralty and Civil 
Law. 

Bro. A. A R. Brown's Admiralty and Revenue 
Cases, U. 8. Dist. Court, Mich. 

Bro. Abr. Brooke's Abridgments. 

Bro. Car. Browne on Carriers. 

Rrn. Ch. Cam. or Bro. Ch. R. Brown's Chancery 
Cases, English. 

Bro. Civ..Law. Bnjwne’e Civil Law. 

Bro. Co. Act. Browne on the Companies Act. 

Bro. Com. Brown's Commentaries. 

Bro. Div. Pr. Browne's Divorce Court Practice. 

Bro. Ecc. Brooke's Ecclesiastical Reports, Eng 
llsh. 

Bro. Ent. Browne's Book of Entries. 

Bro A y*. B rod rick A Free man tie'a Ecclesiasti¬ 


cal Cases. 

Bro. Inman. Browne's Medical Jurisprudence of 
Insanity. 

Bro. Leg. Mux. or Bro. Max. Broom’s Legal 
Maxims 

Bro. M. If. Brown's Met hod us Noviasima. 

Bro. M. A D. Browning on Marriage and Divorce. 
Bro. If. P. Cam. Browne’s National Bank Cases. 
Bro. N. C. Brooke's New Cases, English King's 
Bench. 

Bro. N. P. Brown’s Nisi Priua Cases, English. 
Bro. If. P. (Mich.). Brown's Nisi Priua Cases, 
Michigan. 

Bro. uf. Mot, Brooke on the Office of a Notary in 
England. 

Bro. P. C, Brown's Parliamentary Cases. 

Bro. Pa. Browne's Reports, Pennsylvania. 

Bro. R. P. L. Brown’s Limitation as toHeal Prop¬ 
erty. 

Bro. Read. Brooke's Reading on the Statute of 
Limitations. 

Bro. Sales. Brown on Sales. 

Bro. St. FV. Browne on the Statute of Frauds. 
Bro. Stair. Brodie's Notes and Supplement to 
Stair’B Institutions of the Laws of Scotland. 

Bro. Supp. Brown’B Supplement to Morison’s 
Dictionary. 

Bro. Syn. Brown's Synopsis of the Decisions of 
the Scotch Court of Session. 

Bro. T. M. Browne on Trademarks. 

Bro.T<M. Brown's Vade Mecum. 

Brocks Brock. C. C., or Brock. Marsh. Brocken- 
brough’s Reports of Marshall's Decisions, U. S. Cir¬ 
cuit Court, 4th Circuit. 

Brock. Cam. Brockenbrough's Cases, Virginia 
Coses, vol. 2. 

Brock. A II. Brockenbrough A Holmes's Re¬ 
ports, Virginia Cases, vol. I. 

Brod. A B. Broderip A Bingham's Reports, Eng¬ 
lish Common Pleas. 

flrod. A F. Brodrick A Freemantle's Ecclesiasti¬ 
cal Cases. 

Brod. Stair. t Brodie’s Notes and Supplement to 
Stair's Institutes of the Laws of Scotland. 

Brooke Abr. Brooke’s Abridgment. 

Brooke Ecc. Brooke's Ecclesiastical Reports, 
English. 

Brooke Lim. Brooke's Reading on the Statute of 
Limitations. 

Brooke N. C. Brooke's New Cases, English King's 
Bench (Bellewe’s Cases, temp. Henry vlll.). 

Brooke Not. Brooke on the Office of a Notary in 
England. 

Brooke Read. Brooke's Reading on the Statute of 
Limitations. 

Brooke Six Judg. Six Ecclesiastical Judgments 
of the English Privy Council, by Brooke. 

Broom C. L. or Broom Com. Law. Broom’s Com¬ 
mentaries on the Common Law. 

Broom Comm. Broom's Commentaries on Eng¬ 
lish Law. 

Broom Const. L. Broom's Constitutional Law. 
JSroom Leg. Max. or Broom Max. Broom's Legal 
Maxims. 

Broom Part. Broom’s Parties to Actions. 

Broom A H. Com. Broom A Hadley's Commen¬ 
taries on the Lawb oi England. 

Broun or Broun Jumt. Broun's Reports, Scotch 
Justiciary Court. 

Brown A. A R. Brown's Admiralty and Revenue 
Cases, U. 8 Dist. Coi.it, Mich. 

Broom Car. Brown on Carriers. 

Bronm Ch. C. or Brown Ch. R. Brown’s Chan¬ 
cery Cases, English. 

Brown Comm. Brown’s Commentaries. 

Brown Diet. Brown’s Law Dictionary. 

. Brown Ecc. Brown's Ecclesiastical Reporta, Eng¬ 
lish. 

Brown Ent. Brown’s Entries. 

Brown Fixt. Brown on Fixtures. 

Brown Lint. Brown's Law orLimltatlons. 

Brown Nov is. Urown’a Method of Noviasima. 
Brown M. A D. Browning on Marriage and Di¬ 
vorce. 

Brbwn N. P. Cam. Brown's Nisi Prlus Caaea Eng¬ 
lish. 

Brown N. P. (Mich.). Brown's Nisi Prlus Reports, 
Michigan. 

Brown P. C. Brown’s Parliamentary Cases. 

Brown R. P. L. Brown's Limitations as to Real 
Property. 

Brown Sales. Brown on Bales. 

Brown Sup. Brown’s Supplement to Morrison’s 
Dictionary. 

Brown Syn. Brown’s Synopsis of Decisions of 
the Scotch Court of Session. 

Brown V. M. Brown’s Vade Mecum. 

Brown AH. t Mima.). Brown A Hem logs way's Mis¬ 
sissippi Reports. 

Brown. A L. Brown's A Lushington's Reports, 
English Admiralty. 

Browne. Browne's Reports, Pennsylvania. 

Browne Adm. C . L. Browne’s Admiralty and 
Civil Law. 

Browne Bank Caa. or Browne Nat. B. C. Browne’s 
National Bank Cases. 

Browne Car. Browne on the Law of Carrier*. 
Browne Civ. L. JBrowne on Civil Law. 

Browne Div, Pr. Browne's Divorce Court Prac¬ 
tice. 

Browne Frauda. Browne on the Statute of 
Frauds. 

Browne Inman. Browne's Medical Jurisprudence 
of Insanity. 

Browne Mas*. Browne's Reports, Massachusetts, 
vols. 07-100. 

Browne T. M. Browne on Trademarks. 

Browne Usagea. Browne on Usages and Cus¬ 
toms. 

Browne A Q. Browne A Gray's Reports, Massa- 
Chusetts, vols. 110-114. 

Browning Mar. A D. Browning on Marriage and 
Divorce. 

Browning A L Browning A Lushington’s Re¬ 
ports, English Admiralty. 

Brownl. or Broivnl. A 0. Brownlow A Goldes- 
borough's Reports, English Common Pleas. 

Brownl. Brev. Jud. Brownlow’* Brevla Judicials. 
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10>if. or Brown t. Red tv. Uro willow * 

Rwllvivus or F.ntrlea. „ . _ , 

jR-rw. or f'rwc-r. Bruce's Report*. Scotch Court of 

V r, Rroee* Military Law, Sc^>tl»nd 
JW. Benedict's Reports, U. 8.* Southern Met. of 

^ Puck. ('.u Buchanan's Criminal Ctm, Scot- 

^Back. Rep. Bucluuun's Reports, Cape of Qood 

H f£»ck CVi*. Buck's Bankrupt Cases, English. 

Bur*. Ox Art. Buckley's Law and Practice under 

bU** 1 ^ Buckner's Decisions (In Freeman a 

Superior Courc 

**10? A\ P. Boiler's U» of Nisi Prlus. 

BuJl. ft Cur. Dig. Bullard ft Curry's Louisiana 

Dl fS; ft L. Pr . Bullen ft lake's Precedents of 

Heading, _ _ . 

Bu/Jer Mss. J. Boiler's Paper Books. 

Bulling. EcW. Bullingbrooke’a Ecclesiastical 

^Bulst. Bu 1st code's Reports. English Klugs 

Bench. _ , __ 

Bump Bkry. Bumps Bankruptcy Practice. 

Bump Fed. Pmc. Bump's Federal Procedure. 
Bump Fr. Conr. Bump on Fraudulent Convey- 

M B^ip Inter. Rev. L. Bump's Internal Revenue 

L ^unp .Votes. Bump's Notes of Constitutional De¬ 
cisions . _ x . 

Bump Pat. Bump’s Law of Patents, Trademarks, 

Bunbury’s Reports, English Exchequer. 
Bwny L A. Bunyon on Life Insurance. 

Bur. Burrow's Reports. English King's Bench. 
Burd. Cas. Tbrts. Burdick's Cases on Torts. 

Burge Col. Lair. Burge on Colonial Law. 

Bur pc Con.fi. Laic. Burge on the Conflict of 
Laws. 

Buroe For. Lav. Buree on Foreign Law. 

Burge Mar. /nf. L. Burge on Maritime Interna¬ 
tional Law. 

Buroe Bur. Burge on Suretyship. 

Burke TV. Burke's Celebrated Trials. 

Bur lam Nat. Lav. Burlamaqut's Natural and 
Politic Law. 

Buna. L. ft. Burmah Law Reports. 

Bum. Burnett's Reports, Wisconsin. 

Bum. Or. L. Burnett on the Criminal Law of 
Scotland. 

Burn Diet. Bum's Law Dictionary. 

Bum Ec. L. Bum's Ecclesiastical Law. 

Burn Jus. Bum's Justice of the Peace. 

Burr. Burrow's Reports, English King's Bench 
temp. Mansfield. 

Burr. Ant. Burriil on Assignments. 

Burr. Circ. Be. Burriil on Circumstantial Evi¬ 
dence. 

Burr. Diet. Burrlll's Law Dictionary. 

Burr. Prae. BuniH's Practice. 

Burr. Sett. Coe. Burrow's Settlement Cases 
Burr. Taxation. Burroughs on Taxation. 

Burr 7V. Burr’s Trial. 

Burt. Bankr. Burton on Bankruptcy. 

Burt. Cat. Burton's Collection of Cases and 
Opinions. 

Burt. Pari. Burton's Parliamentary Diary. 

Burt. R. P. Buf ton on Real Property. 

Butt. Busbee's Law Reports, North Carolina Re¬ 
ports, vol. 44. 

Busb. Eg. Busbee's Equity Reports, North Car¬ 
olina, vol. 45. 

Busk. Bush's Reports. Kentucky. 

Bum. <t Wal. Pr. Buswell ft Walcott's Practice, 

Butt. Co. Lift. Butler's Notes to Coke on Little¬ 
ton. 

Buff. Hot. Jut. Butler's Hors; Juridicse Sub- 
sectve. 

Bytes, Bills. By lea on Bills. 

Bynk. Jur. Pub. Bynkersboek Qusestiones Juris 
Publicl. 

Bynk. War. Bynkersboek on the Law of War. 
Bytk. Conv. Bythewood's Conveyancing. 

Bytk. Free. Bythewood's Precedents. 


C. Codex Juris Civilis. Code. Chancellor. 
Chancery. Chapter. Case. 

C. of 3. Ca. 1 st Series. Court of Session Cases, 
First Series. By Shaw, Dunlop ft Bell. Ct. Sess. 

(9c.). 

C. of 8. Ca. td Series. Court of Session Cases, 
Second Series. By Dunlop, Bell ft Murray. Ct. Sess. 

(Sc.). 

C. of 8. Ca. 3d Series. Court of Session Cases, 
Third Series. By Macpheraon, Lee ft Bell. Ct. 
Sees. (Sc.). 

C. of 8. Ca. Lth Series. Court of .Session Cases, 
Fourth Series. By Rettie, Crawford ft Melville. 
Ct. Seas. (Sc.). 

C. A. Court of Appeal: Court of Arches; Chan¬ 
cery Appeals. 

C. B. Chief Baron of the Exchequer; Common 
Bench : English Common bench Reports, by Man¬ 
ning. (Jranger ft Scott. 

C. B. S. S. English Common Bench Reports, New 
Series, by Manning, Granger ft Scott. 

C. C Circuit Court; Chancery Cases; Crown 
Cases ; County Court; City Court; Cases in Chan¬ 
cery ; Civil Code ; CepL Corpus. 

C. C. Cases in Chancery. English. 

C. C. Civil Code Fran cals, or Code Napol6on. 

C. Com. Code de Commerce. 

C. C A. U. 8. Circuit Court of Appeals Reports ; 
County Court Appeals. English. 

C. C. A. County Court Appeals. 

C. C. C. Choice Cases In Chancery, Eogllih. 

C. C. C. Crown Circuit Com panlob. 

C. C. Ckron. Chancery Cases Chronicle, Ontario. 
C. C. E. Caine's Cases in Error, New York. 

C. C P. Code of Civil Procedure. 


C. C. R. Crown Cases Reserved. 

C. C. R. City Court* Reports. New York City. 

(.’. C. R. County Court Uepprta, Pa. 

C. Cr. P. Code of Criminal Procedure. 

C. C. ft B. B. Cepi Corpus and Ball Bond. 

C. C. ft C. Cepi Corpus eL Commlttltur. 

C. D. Coinyn's Digest. 

C. d'Et. Con sell d'Etat. 

C. E. Or. C. E. Oreen’a Chancery Reports,-New 
Jersey Ch. Rep. vols, 2-4. 

C. F Code rorestler. 

C. H. Rec. City Hall Recorder (Rogers), New 
York City. 

c. H. Rep. City Hall Reporter (Lomas), New 
York Citv. 

C.H. ft A Carron. Hanmerton ft Allen's New 
Session Cases, English. 

C. I. Constitutiones ImperiaJee. 

C. Instr. Cr. Code Instruction Crimlnelle. 

C- J. Chief JuBtioe. 

C. J. C. Couper's Justiciary Cases, Scotland. 

C. J. Can. Corpus Juris Canonlcl. 

C. J. Civ. Corpus Juris Civilis. 

C J. C. P. Chief Justice of the Common Pleas 
C. J. K. B. Chief Justice of the King's Bench. 

C. J. Q. B. Chief Justice of the Queen's Bench. 

C- J■ 0. B. Chief Justice of the Upper Bench. 

C. L. Conunou Law. Civil Law. 

C. L. J. Central Law Journal, St. Louis, Mo. 

C. L. J. Canada Law Journal, Toronto. 

C. L. J. N. S. Canada Law Journal, New Series, 
Toronto. 

C. L- iV. Chicago Legal News. 

C. L. P. Act. English Common Law Procedure 
Act. 

C. L. R. Common Law Reports, English. 

C. M. R. Crompton, Meeson ft Roecoe's Re¬ 
ports. English Exchequer. 

C. N. Code Napoleon. 

C. N. P. Cases at Nisi Prlus. 

C N. P. C. Campbell's Nisi Prius Cases, English. 

C. 0. Commons's Orders. 

C. P. Code of Procedure. Common Pleas. Code 
Penal. 

C. P. C. Cooper's Practice Cases, English. 

C. P. Coop. C. P. Cooper's Reports, English. 

C. P. C. Code de Procedure Civile. 

C. P. Div. Common Fleas Division, English Law 
Reports. 

C. P. Rept. Common Pleas Reporter, Scranton, 
Penna. 

C. P. U. C. Common Pleas Reports, Upper Can¬ 
ada. 

C S. Scotch Court of Session. 

C. t. K. Cases tempore King. 

C. t. N. Cases tempore Northlngton. 

C. t. Talb. Cases tempore Talbot. 

C. T. Constitutiones Tiberii. 

C. Theod. Codex Theodoslanl. 

C. W. Dudl. Eg. C. W. Dudley's Equity Reports, 
South Carolina. 

C. ct A. Cooke ft Alcock's Reports, Irish King's 
Bench and Exchequer. 

C. ct C. Coleman and Caine's Cases, New York. 
c ct D. Corbett ft Daniell's Election Cases, Eng¬ 
lish. 

C. ct D. C. C. Crawford ft Dix's Criminal Cases, 
Irish. 

C. <t D. A C. Crawford ft Dix's Ahridged Cases, 
Irish. 

C. ct F. Clark ft Finnelly's Reports, English 
House of Lords. 

C. ct H. Dig. Coventry ft Hughes's Digest. 

C. ct J. Crompton ft Jervis's Reports, English 
Exchequer. 

C. ct a. Carrington ft Kirwan's Reports, English 
Nisi Prius. 

C. ct L. C. C. Cane ft Leigh's Crown Cases. 

C. ct M. Crompton ft Meeson's Reports, English 
Exchequer. 

C. <t Marsh. Carrington ft Mar&hman'e Reports, 
English Nisi Prius. 

C. ct 0. R. R. C. Cos. Carrow ft Oliver's Railway 
and Canal Cases. 

C. ct P. Carrington & Payne's Reports, English 
Nisi Prius. 

C. ct R Cockbura ft Ilowe's Reports, English 
Election Cases. 

Ca. Case. Plaeita. Cases. 

Ca. reap. Capias and respondendum. 

Ca. aa. Capias and satisfaciendum. 

Cadir. Dig. Cadwalader's Digest of Attorney- 
Genentls' Opinions. 

Cndie, Ur. Renta. Cadwalader on Ground Rents. 
Cat. Caines's Reports, Supreme Court, N. Y- 
Cai. Cos. Caines's Cases Court of Errors, N. Y. 
Cai. hist. C*aii or Gaii loelltutiones. 

Cai. Ijei. Her. Caines's Lex Mercatoria. 

Cai. Pr. Caines's Practice. 

Cai. Pisig. Caines's Visigothicum. 

Caimji Dec. Cairns* Decisions, Reilly, English. 

Cal. California Reports. 

Cal. L. J. California Law Journal. San Francisco. 
Cal. Leg. Adv. Calcutta Legal Advertiser, India. 
Cai. Ijpq. Obs. Calcutta Legal Observer. 

Cal. Ley. Rec. California Legal Record, San Fran¬ 
cisco. 

Cal. Prac. Hart's California Practice. 

Cal. S. D. A. Calcutta Sudder uewaunv Adawlu: 
Reports. 

Cal. Ser. Calcutta Series Indian Law Reports. 
Cal. Sew. Collls on Sewers. 

Cal. W. R. Calcutta Weekly Reporter, India. 
Calc. L. O. Calcutta Legal Observer. 

Cold, or Cold. M Cos. Caldecott’s Reports, Eng¬ 
lish Justice of the Peace Cases. 

Cold. Arb. Caldwell on Arbitration. 

Cold. Sett. Cos. Caldecott's Settlement Cases. 
Call. Call's Reports, Virginia. 

Call. MU. L. Callan’s Military Laws. 

Call. Sew. Callis on Sewers. 

Calta. Caltborpe’s Reports, English King's 
Bench. 

CaltK, Copyh. Oeltborpe on Copyholds. 

Calv. Lex. Calvinua Lexicon Jurldicum. 

Calv. Par. Calvert on Parties to Suits in Equity. 
Cam. Cameron's Reports, Upper Canada Queen’s 


Bench, 

Com. Crif. Camden's Britannia. 

Cam. Due. Camera Duchv Chamber. 

Cam. Bcacc. Camera Scaccaria, Exchequer Cham¬ 
ber. 

Cam. Stell. Camera Stellata, Star Chamber. 

Cam. ft N. Cameron ft Norwood's Reports, North 
Carolina Conference Reports, vol. 8. 

Camp. CanApbell's Reports, English Nisi Prius. 

Camp. Dec. or Campt. Dec. Campbell's Reports 
of Taney’s Decisions, U. 8. Circuit Court. 

Camp. Ld. Ch. Campbell's Lives of the Lord 
Chancellors. 

Cbmp. N. P. Campbell’s Reports, English Nisi 
Prius. 

Camp. Neg. Campbell on Negligenoe. 

Can. Canon. Canada. 

Can. L. J. Canada Law Journal. Toronto. 

Can. L. J. ( L. C.). Lower Canada Law Journal. 
Montreal. 

Can. L. T. Canadian Law Times, Toronto, Can 
ada. 

Can. Afun. J. Canadian Municipal Journal. 

Canad. Mo. Canadian Monthly. 

Cane ft L. Cane ft Leigh’s Crown Casas Reoerved 

Can. S. C. Rep. Canaan Supreme Court Reports. 

Cap. Capttulum. Chapter. 

Cape Law J. Cape Law Journal, Qrahamstown, 
Cape of Good Hope. 

Car. Carolus; thus 18 Car. II., signifies the 
thirteenth year of the reign of King Charles n. 

Car. Cr. L. Carrington s Criminal Law, 

Car. H. ft A. Carrow, Hamertoo, ft Allen’s Re¬ 
ports, English Session Cases. 

Car. L. Jour. Carolina Law Journal, Charleston, 
8. C. 

Car. L. Rep. Carolina Law Repository, Raleigh, 

N. C. 

Oar. 0. ft B. Carrow, Oliver ft Bevan’s Railway 
and Canal Cases. 

Car. ft Kir. Carrington ft Kirwan's Reports, Eng¬ 
lish Nisi Prius 

Car. ft Mar. Carrington ft Marehman's Reports, 
English Nisi Prius. 

Car. ft 0. Carrow ft Oliver’s Railway and Canal 
Oases. 

Cai*. ft P. Carrington ft Payne’s Reports, Eng¬ 
lish Nisi Prius. 

Carp. Carpenter’s Reports, California. 

Carp. P. C. Carpmeel's Patent Cases. 

Carr. Cos. Carran's Summary Cases, India. 

Cart. Carter’s Reports, English Common Pleas. 

Cart. (Ind .). Carter’s Reports, Indiana. 

Carta de For. Carta de Foresta. 

Carth. Carthew’s Reports, English King’s Bench. 

Cartm. Trade M. Cos. Cartmell’s Trademark 

Cartw. Const. Cos. Cartwright’s Constitutional 
Cases. 

Cory. Cary’s Reports, English Chancery. 

Cary Part. Cary on Piwtnership. 

Cos. Casey’s Reports, Pennsylvania. 

Cos. App. Cases on Appeal to the House of Lords- 

Cos. A rg. ft Dec. Ch. Cases Argued and Decreed 
In Chancery, English. 

Cos. B. R. Cases Banco Regis. Modern Reports, 
vol. 12. 

cos. B. R. Holt. Cases and Resolutions (of set¬ 
tlements ; not Holt’s K. B. Reports). 

Cos. C. L. Cases in Crown Law. 

Cos. Ch. delect Cases in Chancery. 

Cos. Ch. 1, 2, 8. Cases in Chancery temp. Car II. 

Cos. Eg. Cases In Equity, Gilberts Reports, Eng¬ 
lish. 

Cos. Eg. Abr. Cases In Equity. Abridged, Eng¬ 
lish. 

Cas. H of L. Cases in the English House of 
Lords. 1814-1810. 


Cas. K. B. Cases In King’s Bench (8 Modern Re¬ 
ports). _ 

Cas. K. B. t. Hardio. Cases temp. Hardwicke, W. 
Kelynge’s Reports, English King’s Bench. 

Cos. L. ft Eq. Cases in Law and Equity, Modern 
Reports, vol. 10. 

t’o*. in P. oi Cas. Pari. Cases In Parliament. 

Cas. Pr. Cases of Practice in the Court of the 
Klug'9 Bench, from Eliz. to 14 Geo. III. 

Cas. Pr. (Cooke). Cooke's Practice Cases, Eng¬ 
lish Common Pleas. 

Cas. Pr. C. P. Cases of Practice, English Common 
Pleas. 

Cas. Pr. K. B. Cases of Practice, English King's 


Bench. 

Cas. R. Casey's Reports, Pennsylvania State Re¬ 
ports, vols. 25-86. 

Cas. S. C. (Cape of O. H.). Cases in the Supreme 
Court, Cape of Good Hope. 

Cas. Self Def. Cases on Self Defence, Horrigan ft 
Thompson’s. 

Cas. Sett. Cases of Settlement, King’s Bench. 

Cas. Six Cir. Cases in the Six Circuits, Ireland. 

Cas. t. Ch. II. Cases temp. Charles II., in vol. 8 of 
Reports in Chancery. 

Cas. t. F. Cases tempore Finch, English Chan- 

f. Oeo. I. Cases tempore George I., English 
Chancery, Modern Reports, vols. 8 ana 9. 

Cas. t. H. Cases tempore Hardwicke, English 
King’s Bench, Rldgway’s Reports, Annaly ’a Reports. 

Cas. t. Holt. Cases tempore Holt, En g l is h King's 
Bench, Holt's Reports. 

Cas. t. Lee ( Phtllimore's ). Cases temp. Lee, Eng¬ 
lish Ecclesiastical. 

Co*, t. Kina. Cases tempore King, English Chan¬ 
cery, Mosely'a Reports. 

Cas. t. Mac. Cases tempore Macclesfield, Modern 
Reports, vol. 10, Lucas's Reports. 

Cos. t. Nop. Cases tempore Napier, Irish. 

Cas. t. North. Cases temp., Northlngton (Eden’s 
English Chancery Reports). 

Cas. t. Flunk. Cases tempore plunkett, Irish 
Chancery- 

Cos. t. Q. A. Cases tempore Queen Anne, Modern 
Reports, vol. 11. 

Cos. t. Sugd, Cases tempore Bugden, Irish Chan- 


Cas. t. Tal. Cases tempore Talbot, English Chan¬ 
cery, Forrester's Reports. 
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vat. t. Wrn. III. cases tempore W illiam m., Mod- 
era Report*, vol. IS. 

Cot. Tak. A Adj . Cams Taken and Adjudged, 
English Chancery. 

Cat. Wm. I. Bigelow's Cases, Wi lliam L to Rich¬ 
ard I. 

Cos. to. Op. or Cat. dt Op. Cases with Opinions of 
Eminent Counsel. 

Casey. Casey’s Reports, Pennsylvania State Re¬ 
ports, vole. 26-86. 

Castle Com. Castle on Law of Commerce. 

Cav. Money Sec. Cavanaugh's Law of Honey 
Securities. 

Cav. Deb. Cavendish's Debates, House ot Com¬ 
mons. 

Cane dt L. Cane A Leigh's Crown Cases Reserved. 
Cawl. Cawley's Laws against Recusants. 

Cay Abr Cay's Abridgment of the Statutes. 
Centr. Or. C. R. Central Criminal Court Reports, 
English. 

Centr. L. J. Central Law Journals, St. Louis, 

Ho. 

Cry I, Ley. Mite. Ceylon Legal Miscellany. 

Ch. 

1.1801 ] Cft. English Chancery Cases; Law Re- 
porta, 1st Beriea, 16U1. 

[1802] Ch, Same for 1892, etc. 

Ch. App. Cat . Chancery Appeal Cases Law Re¬ 
ports. 

Ch. Bum. J. Chitty Burn's Justice. 

Ch. Cal. Chancery Calendar. 

Ch. Cos. Cases in Chancery. 

Ch. Cat. Ch. Choice Cases in Chancery. 

Ch. Cham. (Ont.). Chancery Chambers' Reports, 
Ontario. 

Ch. Div. Chancery Division Law Reports. 

Ch. J. Chief Justice. Chief Judge. 

Ch. Pr. Chancery Practice. 

Ch. Pre. Precedents in Chancery. 

Ch. R. or Ch. Repts. Reports in Chancery. 

Ch. Sent. Chancery gentinel, Saratoga, New 
York. 

Ch. A Cl. Cos. Cripp'e Church and Clergy Casea 
Chal. Op. Chalmer’s Colonial Opinions. 

Chamb. Chamber's Reports. Upper Canada, 

Chamb. Ch. Jur. Chambers' Chancery Jurisdic¬ 
tion. 

Chamb. ‘L. dt T. Chambers on Landlord and 
Tenant. 

Chan. Chancey's Reports, Michigan. 

Chance Chance on Powers. 

CharuL N. H. Chandler's Reports, New Hamp¬ 
shire, vols. 80 and 88-44. 

Chand. (IFu.). Chandler’s Report j, Wisconsin. 
CharuL. Or. TV. Chandler's American Criminal 
Triala 

Chapl. Cat. Crim. L. Chaplin’s Cases on Criminal 
Law. 

Char. Merc. Charta Mercatoria. 

Chari. Pr. Cat. Charley 'h Practice Cases (Judi¬ 
cature Act). 

Chari. R. P. Stat. Charley's Real Property Stat¬ 
utes. 

LSiarU. T. U. P. Charlton’B Reports, Georgia 
Charlt. R. M. R. M. Chariton's Reports, Georgia. 
Chase. Chase's Decisions by Johnson, U. S. 4th 
Circuit. 

Cluise TV. Chase's Trial by the U. S. Senate. 

Cher. Cat. Cherokee Case. 

Chest. Cat. Case of the City ot Chester, on Quo 
Warranto. 

Chev. Chevea's Law Reports, South Carolina. 
Chev. Ch. or Chev. Eq. Cheves's Chancery Re¬ 
ports, South Carolina. 

Chic. L. B. Chicago Law Bulletin, Illinois. 

Chic. L. J. Chicago Law Journal. 

Chic. L. Rec. Chicago Law Record. 

Chic. L. T. Chicago Law Times. 

Chic. Leg. News. Chicago Legal News. 

Chip. Contr. Chlpman on Contracts. 

Cnip. D. 1>. Chipman's Reports, Vermont. 

Chin. N. N. Chipman's Reports, Vermont. 

Chit. App. Chitty on Apprentices and Journey¬ 
men. 

Chit. Arch. Pr. Chitty's Archbold’s Practice. 
Chit. B. C. Chitty's Bail Court Reports, English, 
Chit. Bills. Chitty on Bills 
Chit. Bla. Com. Chitty’s Blackstone’s Commen¬ 
taries. 

Chit. Bum's J. Chitty Burn’s Justice. 

Chit. Car. Chitty on Carriers. 

Chit. Com. L. Chitty on Commercial Law. 

Chit. Contr. Chttty on Contracts. 

Chit. Cr. L. Chitty on Criminal Law 
Chit. Des. Chitty on the Law of Descent. 

Chit. Eq. Dig. Chitty's Equity Digest. 

Chit. F. Chitty's Forms. 

Chit. Q. P. Chitty’s General Practice. 

Chit. Jr. Bills. Chitty, Junior, on Bills. 

Chit. L. of If. Chitty’s Law of Nations. 

Chit. Med. Jur. Chitty on Medical Jurisprudence 
Chit. PI. Chitty on Pleading. 

Chit. Prac. Chitty’s General Practice. 

Chit. Prec. Chitty's Precedents in Pleading. 

Chit. Prer. Chitty’s Prerogatives of the Crown. 
Chit. Rep. Chitty’s Reports, English Ball Court. 
Chit. Stat. Chitty’s Statutes of Practical Utility. 
Chitt. Chitty’s Reports. English Bail Court. 

Cho. Cat. Ch. Choice Cases in Chancery. 

Chr. Pr. W. Christie's Precedents of wills. 

Chr. Rep. Chamber Reports, Upper Canada. 
Christ. B. L. Christian’s Bankrupt Laws. 
Churchill A Br. Sh. Churchill and Bruck on 
Sheriffs. 

Cin. Law Bui. Cincinnati Law Bulletin, Cin¬ 
cinnati, Ohio. 

Cin. Mun. Dec. Cincinnati Municipal Decisions. 
Cin. Rep. or Cine. (Ohio). Cincinnati Superior 
Court Reports. 

C. c. A. Circuit Court of Appeals, United States. 
Cire. Ct. in Eq. Circuit Court in Equity. 

^Clfy C. Rep. City Courts Reports, New York 

(%iy Hall Rec. Rogers's City Hall Recorder, New 
York. 

City Hall Rep. Lumas’s City Hall Reporter, New 
York. 

City Rec. City Record, New York. 


Civ. Code. Civil Code. 

York’ Pr °' Y ^‘ ClvU Proc ® dure R*P°rt*. New 

CT. App. Clark's Appeal Cases, English House of 
Lords. 

Civ. Proc.R. New York Civil Procedure Reports. 
Cl. Asa. Clerk's Assistant. 

Cl- Clarke’s Chancery Reports, N. Y, 

Cl. Col. Clark’s Colonial Law. 

Cl. Cr. L. Clarke, Criminal Law. 

Cl. Elec. Clark on Elections, 

Cl. Extr. Clarke on Extradition. 


Cl. Home R. Clerk Home Scotch Reports. 

CT. /ns. Clarke on Insurance. 

CT. R. L, Clarke's Early Homan Law. 

CL dt Fin. Clark A Finnelly’s Reports, Eng lish 
House of Lords. 

Cl. dt H. Clarke A Hall's Congressional Election 
Cases. 


Clan. H. A W. Clancy on Husband and Wife. 

Clan. Mar. Worn. Clancy on Married Women. 

Clar. Pari. Chr. Clarendon’s Parliamentary 
Chronicle. 

Clark. Clark's Appeal Cases, English House of 
Lords. 

Clark (Ala.). Clark's Reports, Alabama Reports, 
vol. 68. 

Clark Lease. Clark’s Inquiry into the Nature of 
Leases. 

Clark (Pa.). Clark's Pennsylvania Law Journal 
Reports. 

^ ^ tn - Clark A Finnelly’s Reports, Eng¬ 
lish House of LordB. 

Clark dt Fin. N. S. Clark A Finnelly's Reports, 
New Series, English House of Lords. 

Clarke. Clarke's Notes of Cases, Bengal. 

Clarke (loxca). Clarke’s Reports, Iowa. 

Clarke (Mich.). Clarke's Reports, Michigan. 

Clarke (If, Y.). Clarke'sNew York Chancery Re¬ 
ports. 

Clarke Adm. Pr. Clarke'B Admiralty Practice. 

Clarke Bills. Clarke on Bills, Notes, and Checks. 

Clarke Ch. R. Clarke's Chancery Reports, New 
York. 

Clarke Cr. L, Clark on Criminal Law. Canada. 

Clarke Ins. Clarke on Insurance, Canada. 

Clarke Not., or R. dt 0. Clarke's Notes of Cases, 
in his Rules and Orders, Bengal. 

Clarke Prax. Clarke's Praxis. 

Clarke dt H. Elec. Cat. Clarke & Hall's Cases of 
Contested ections in Congress. 

Clayt. Clayton’s Reports, English York Assize. 

Clay. Conv. Clayton's Conveyancing. 

Clenu Corp. Sec. CLmens on Corporate Securi¬ 
ties. 

Cteir. Us ct Cout. Clciruc, (."« el Coulumes de la 
Me r. 

Clerk Home. Clerk Home's Decisions. Scotch 
Court of Session. 

Clerke Dig. Clerke's Digest. New York. 

Clerke Pr. Clerke's Praxis Admiralitatis. 

Clerke Rud. Clerke's Rudiments of American 
Law and Practice. 

Clev. Bank. Cleveland on the Banking System. 

Clev. L. Rcc. Cleveland (Ohio* Law Record. 

Clev. L. Rep'r. Cleveland Law Reporter. 

Clif. <C R. Clifford A Richard's English Locus 
Standi Reports. 

Clif. A St. Clifford A Stephens' English Locus 
Standi Reports. 

Cliff. Clifford's Reports, U. S. 1st Circuit. 

Chff. El. Can. Clifford's Election Cases. 

Clift Ent. Clift's Entries. 

Clin. Dig. Clinton's Digest. New York Reports. 

Clin. A Sp. Dig Clinton A Spencer's Digest. 

Clode. Clode's Martial L*w. 

Clow L. C. on Torts. Clow's Leading Cases on 
Torts. 


Clusk. P. T. Cluskey’s Political Text Book. 

Co. County. Company. 

Co. Coke's Reports, English King's Bench. 

Co. B. L. Cooke's Bankrupt Law. 

Co. Cop. Coke’s Copyholder. 

Co. Cf. Cat. County Court Cases, English. 

Co. Ct. Ch. County Court Chronicle, English. 

Co. Ct. Rep. County Court Reports, Pa. 

Co. Cta. Coke on Courts (4th Inst.). 

Co. Ent. Coke's Entries. 

Co. Inst. Coke's Institutes. 

Co. Litt. Coke on Littleton (1st Inst.h 
Co. M. C. Coke’s Magna Charta (2d Inst. 1, 

Co. P. C. Coke’s Pleas of the Crown ilkl Inst.). 
Co. Pal. County Palatine. 

Co. PI. Coke's Pleadings (sometimes published 
separately). 

Co. Rep. Coke’s Reports, English King's Bench. 
Cobb. Cat. Int. L. Cobbetl's Cases on Interna¬ 
tional Law. 

Cobb. Cobb's Reports. Georgia. 

Cobb. Pari. Hist. Cobbett's Parliamentary His¬ 
tory. 

Co66. Pol. Rea. Cobbett’s Political Register. 

Cobb Slav. Cobb on Slavery. 

Cochr. Cochran’s Reports. Nova Scotia. 

Cock. Nat. Cockburn on Nationality. 

Cock, tt Rowe. Cockburn and Rowe's English 
Election Caaee. 

Cocke (Ala.). Cocke’s Reports, Alabama Re¬ 
ports, N. 8., vols. 16-18. 

Cocke (Fla.). Cocke's Reports, Florida Reports, 
vols. 14-16. 

Cocke Const. His. Cocke's Constitutional History. 
Cocke Pr. Cocke's Practice In the U. B. Courts. 
Cod. Codex Justiniani. 

Cod. Jur. Civ . Codex Juris Civllls; Justinian’s 
Code. 

Code Civ. Code Civil, or ClvU Code of France. 
Code Comm. Code de Commerce. 

Code F. Code Forestier. 

Code I. Code d’lnetruction Crlmlnelle. 

Code La. ClvU Code of Louisiana. 

Code Nap. Code Napoleon; CivU Code. 

Code P. Code Ptfnal. 

Code Pro. Code de Procedure ClvUe. 

Code Rep. Code Reporter, New York. 

Code Rep. N. 8. Code Reports, various New York 
oourts. 

Coke. Coke's Reports, English King's Bench. 


Coke Inst. Coke's Institutes. 

Coke Lit. Coke on Littleton. 

Col. L. J. Colonial Law Journal, New Zealand. 
Col. Column. 

Col. Colorado Reports. 

Col. Cat. Coleman's Cases, New York. 

Yo ^ ** Ca * ( “' ol0rnHn * Caines’s Cnera, New 

Col6. Pr. Colby's Practice. 

Coldw. Cotdwell’s Reports, Tennessee. 

Cole. Cole's Reports, Iowa. 

Cole. Cos. Pr. Coleman’s Cases, New York. 

Cole. Dkg. Colebrooke's Digest of Hindoo Law. 
Cole Eject. Cole’s Law and Practice In Eject¬ 
ment. 

Cole Inf . Cole on Criminal Information. 

Cole. AC Coleman A Calnes’s Cases, New York. 
Coll. Collyer'9 Reports, English Chancery 
Coll. Caus. Cel. Collection des Causes Cel^bree 
Paris. 

£°m Collier's Law of Contributories. 

IsOtl. Id „ ColliUBOD on the Law concerning’ Idiots, 
Coll. Jur. Collectanea Juridica. 

Coll. Min. Coliter on Mines. 

Coll. Part. Collyer on Partnership. 

Coll. Pari. Cat. Colies's Parliamentary Canon 
Coll. Pat. Coliter on the Law of Patents. 

Collet. Colles’s Parliamentary Cases. 

Collin. Lun. Collinsoo on Lunacy. 

Colq, Colqult’s Reports (1 Modem Reports). 

Colq. C. L. Colquhoun’s Civil Law, 

Cola. R. Colquit's Reports (1 Modern) 

Coif. Coltman, Reg. App. Cas. 

Coll. Rep. Cas. Coltman, Registration Cases. 
Colum. Law T. Columbia Law Times. 

Com. Communes, or Extravagantes Communes. 
Com. Commissioner; Commentary 
Com. Comyn's Reports, English King's Bench 
and Common Pleas. 

Com. B. English Common Bench Reports, by 
Manning, Granger A Scott. 

Com. B. N. S. English Common Bench Report*. 
New Series, by Manning, Granger A Scott. 

Com. Cont. Comyn on Contracts. 

Com. Dig. Comyn’s Digest. 

Com. Jour. Journals of the House of Commons 
Com. Law. Commercial Law. Common Law 
Com. Law. R. Common Law Reports, English 
Common Law Courts. 

Com. Law. Rep. Common Law Reports (Spottls- 
woode's). All the Courts. 

Com. Lr. dt T. Comyn on Landlord and Tenant. 
Com. P. Div. Common Pleas Division. Law Re¬ 
ports. 

Com, P. Reptv. Common Pleas Reporter, Scran¬ 
ton, Penna. 

Com. U. Comyn on Usury. 

Com. A Leg. Kep. Commercial and Legal Re¬ 
porter, Nashville. Tenn. 

uomh. Comberbach's Report*, English King’s 
Bench. 

Com. Blackstone's Commentaries. 

Coma. Comstock's Reports, New York Ct. of Ap¬ 
peals Reports, vols. 1-4. 

Corns. Ex. Comstock on Executors. 

Comyn. Comyn’s Reports, English King’s Ben h 
and Common Pleas, 

Con. Conover’s Reports, Wisconsin Reports, vols. 
16-88. 

Con. Din. Connor's Digest. 

C'on. Par. Connell on Parishes. 

Con. A Law. Connor A Lawson's Reports, Irish 
Chance iy. 

Con. A Sim. Connor A Simonton's Equity Digest. 
Cond. Condensed. 

Cond. Ch. R. Condensed Chancery Reports. 
Cond. Ecc. R. Condensed Ecclesiastical Reports. 
Corui. Exch. R. Condensed Exchequer Report*. 
Cond. Rep. U. S. Peter’s Condensed United 
States Reports. 

Condy Mar. Marshall’s Insurance, by Condy. 
Conf. Cameron A Norwood’s Conference Reports, 
North Carolina. 

Conf. Chart. Confirmatlo Charta rum. 

Cong. Elect. Cas. Congressional Election Cases. 
Congr. Olobe. Congressional Globe, W ashington. 
Conor. Rec. Congressional Record, Washington. 
Conk. Adm. Conkling's Admiralty. 

Conk. Jur. A Pr. or Conk. Pr. Conkling's Juris¬ 
diction and Practice, U. S. Courts. 

Conn. Connecticut Reports. 

Connolly. Connolly, New York Surrogate. 

Conr. Conroy's Custodian Reports, Irish. 

Cona. del Mare. Consolato del Mare. 

Cons. Ord. in Ch. Consolidated General Orders 
In Chancery. 

Consist. Haggard's Consistory Court Report*, 
English. 

Const. Constitution. 

Const. Oth. Constitutions Otbonl. 

Const. S. C. Treadway's Constitutional Reports, 
South Carolina. 

Const (N. S.) S. C. Mill's Constitutional Reports, 
New Series, South Carolina. 

Const. U. S. Constitution of the United States. 
Con suet. Feud. Consuetudines Feudorum, or the 
Book of Forms. 

Cont. Contra. 

Cooke. Cooke *b Practice Cases, English Common 
Pleas. 

Cooke (Tenn.). Cooke's Reports, Tennessee. 

Cooke Ayr. T. Cooke on Agricultural Tenancies. 

" Cooke's Bankrupt Law. 

Cooke's Law or Copyhold Enfran- 


Cooke B. L. 

Cooke Cop. 
chisement*. 

Cooke Def. 

Cooke I. A. 

Cooke Pr. Cat. 

Common Pleas. 

Cooke A Al. 

King's Bench. _ . „ 

Cooke A H. Cooke A Harwood's Charitable Trust 
Acta 

Cooley. Cooley's Report* Michigan. 

Cooley Const. L. Cooley on Constitutional Law. 
Cooley Const . Lim. Cooley on Constitutional 
Limitations. 

Cooley Tax . Cooley on Taxation. 


Cooke’s Law of Defamation. 

Cooke's Inclosure Act. 

Cooke's Practice Reports, English 

Cooke A Aicock’s Reports, Irish 





w 


ABBREVIATION 


(Wry Tort*. Cooley cm Tort*. 

Coop. CVwpec'* Report*. English Cbm ncery <«»J» 


1\m* (TVawV Cooper's Report*. Tmdbiibb. 

Q#o p C- A F R Cooper'* Chancery and Practice 
Roportar, Upper Osnada. ^ 

(Vwp- C r or Coop. Ob#. Cooper'* Chancery 
Oum tma, OoUiftkam. 

(Vwp- JE* rt Cooper's Equity Pleading 
One. W or Oo;-. Je«. Cooper'* Institute* of 
Juatn#. 

Coop. JFV. Ch*. Cooper *• Practice Ca ne*. English 

< ^Cooplied~ Act. Cooper's Medical Jurisprudence. 

Om*I. BrosA Cooper** Reports f«np. Broug¬ 
ham, Xagtiah Cnaaeary. 

(W I. CMtai. Cooper'* Canes, temp. C ot t aa 
ham. Earttnh Oanoery. 

(W 1. JElaL Cooper's Report* temp. Eldon, 
Enxttak Chancery. 

Cooper. Cooper's Reports, English Chancery 
temp. Eldon. 

Coot* Adm Coote'* Admiralty Practice. 

Ooote L A. T. Coote's Landlord and Tenant 
Coote Mori. Coote on Mortgage*. 

Coote Fro. Fr. Coote'e Probate Practice. 

Coote it 7V. Coote & Tristram's Probate Court 
Practice. 

Cop. Cop. Copinger on Copyright 
Cop Mi Fr. Oopinger's Index to Precedents. 
Copp Load Of BuiL Oopp'a Land Office Bui* 
let in. 

Copp U. 8. Mi*. Dec. Copp'a U. 8. Mining Deci¬ 
sions. 

Copp U- 8. Mi*. L Copp’* U. 8- Mineral L a nd 

Lava 

CorA. <t Da*. Corbett & Daniel's Parliamentary 
Election Cases. 

Cord Mar. Wo n. Cord on Married Women. 

Cora. D. Cornish on Purchase Deeds. 

Cora Dio. Cornwall's Digest. 

Cora. U$e*. Cornish on Uses. 

Cora Rem Cornish on Remainders. 

Comae. Tab. Cornwall's Table 0 / Precedents. 

Carp. Jar. Cam Corpus Juris CsoonkxL 
Corp. Jar. Civ. Corpus Juris drill*. 

Carry. Oorryton's Reports, Calcutta. 

Corwa Oorvinus’s Elements Juris drills 
Cory. Cop. Oocyton on Copyright 
Cory. Pat. Corytoo on Patents 
Cot. Abr. Cotton's Abridgment of the Reoords 
Coat <t F. Water*. Coulatoo A Forbe* on Waters 
Cwwnflor The Counsellor, New York dty. 
County CL Rep. Coamty Court Reports, English 
Cow sty CL Rep. N. 8. County Court Reports 
New S en es Bngittt. 

County Ct*. it Bankr. Coe. County Courts and 
Bankruptcy Cases 

Cosaty Ct*. CA County Court* Chronicle, Lon¬ 
don. 

Comp. Couper’s Justiciary Reports Scotland. 
Comrt Cl U. 8. Court of Claims Report ■ 

Court J. A Diet Ct. Rec- Court Journal and Dis¬ 
trict Court Record 

CourtSem. Cat. Court nf fleedon Oases fli—rtl*—* 
Court. <t Mad. Courteney and Maclean's Sootch 
Appeals (6-7 Wilson and Shaw). 

Coe. Eh. Coventry on Evidence. 

Cow. Cowen's Reports N«w York. 

Cow. Dig. Cowell* (East) Indian Digest, 

Cow. I net. Cowell's Institutes of Law. 

Cow. Cr. Cowen’s Criminal Reports, New York. 
Cowell, Cow. Die., or Cow. Au. Cowell’* Law 
Dictionary; Cowell's Interpreter. 

Comp. Covper’e Reports Engtiah King's Bank 
Cox, Cow CK., or CoxSq. Cox's Reports ~~ 
Chancery - 

Cox (Ark.). Cox's Reports Arkansas. 

Cm Am Tr. M. Com. Cox’s American 
Cases. 

Cm C. C. or Cor Cr. Coe. Cox’s Criminal 

ih. 

Bed. Cox on Ancient Parliamentary 

Com Go v. Cox’s institutions of the English Gov- 

Oom J. 8. Oox on Joint Stock Companies 
Com J. 8. Cm. Cox's Joint Stock Cases 
Cm EL O. Oox'e Magistrate Cases. 

Cow, MeC. <t K Cos MoCrae and Hartslett’s 
County Court Reports En g»*h 
Cm A Aik. Cox and Atkinson's Registration 
Appeals 

Come. Ooze's I I sports . New Jersey law Reports, 
toL 1. 

Cook <t Me tm. Core A Mel moth 
Fraud, In May on Fraudulent Cobti 
Or. Craig's Jo* Fen dale, Scotian _ 

^Or. or Ora. Crunch's Reports, Suprefhe 

Or. otOrmO.C. Crunch'* Reports U. B Circuit 
Court, Diet, a€ Columbia. 

Or. Oas Am. Crown 1 
ports 

Or. F^L Doe. Ormach’s Patent_ 

. £ *■ Stewart, House at Lord* 

IpO, j IfpufUL 

Cru Graach’s Reports U. 8. Supreme Court. 
Cru. OC. drench's Reports IH Ore. Court, 

UHst* of 

Crakb Oomm. Orabb'e Conveyanctsg. 

Ci oW Oo as L. Orahb on the Oommoa law. 
OrokODig Orubb's Digest of Statutes from 
Magas CAerta to 9 A 10 Ylctorte 
Cra66 HieL Orubb's History of the TrMsli Law. 
Orahb A P. Orahb on the Law at Beameperty, 
_ Crokhe. Oabba's Reports District Court of U. 
8., F eas ra District of Penns 
Craig Fr. Oralf* Practice. 


Court 


Law 


Craft. 


-"^araj 



OroOCa 

^ U. A Burana Court. 

OrmAp. C. Cranch's Reports uTSTctriJuit OL, 
t of Coirahifti 

Pat. Dec. Crunch's 


Crow. D. Crawford and Mi's Reports. Irish 
Circuit Ca ses 

Craw, ift D. Abr. C. Crawford and Diz's Abridged 
ssee, Ireland. 

Crecmp (Onion). Creasy’s Ceylon Report*. 

Creasy CoL C. Creasy’* Colonial Constitutions. 
Creasy Int. L. Creasy 00 Internatio n al Law. 
Ou#sw. In*. Co#. CreaaweU's Insolvency Cases, 
English 

Crus. Com Criminal Conversation, Adultery. 
Out. Low Mag. Criminal Law M ag a ri ne , Jersey 
City. N. J. 

Criua. L. Sec. Criminal Law Reoorder. 

Cries. Am. Criminal Reoorder, Philadelphia. 
Crim. Ree. (Eng.). Criminal Recorder, London. 
Cripp CK. Cos. Cripp’s Church Cases. 

Crfop Roc. L. Crippz Ecclesiastical Law. 

CWtcA CrltohfleMrs Reports. Ohio. 

Cro. Crake's Reports Kogllah King’s Bench. 

Cro. Bometlmee refers to Kell way’* Reports, 
DubUshed hv H*rl. Crake 

Cro. Oar. Crake's Reports temp. Charles I. (8 
Cro.). 

Cro. Klix. Crake's Reports temp. Elisabeth (1 
Cro.). 

Cro. Jac. Crake's Reports temp. James L (8 
Cro.). 

Crodtf ord. English Maritime Law Reports pub¬ 
lished bv Crockford. 

Croce. Rote*. Cracker's Notes on Common Forms. 
Crook. 8 ker. Crocker on Sheriffs. 

Cramp. Star Chamber Cases by Crompton. 
Cramp. Ct*. Crompton on Courts. 

Cramp. ErcA. R. Crompton's Exchequer Re¬ 
ports English. 

Cramp. J. C. Crompton's Jurisdiction of Courts 
Cramp. M. (ft ft. Crompton, Meeaon and Boaooe's 
Reports English Exchequer. 

Cramp, d J. Crompton and Jervis's Keporrs, 
RngUah Excheq uer 

^Cromp. A M. Crompton A Meeaon’s Reports 
BkigHah Exchequer. _ 

Oro#w. Fat. Cb#. Croewell's Patent Cases 
Oro«e Lien. Croat on Liens. 

Crown C. C. Crown Circuit Companion. 

Crowth, (Ceylon). Oowther’e Ceylon Reports 
Ondee Dig. or Cruise R. P. Cruise’s Digest of 
the Law at Rbal Property. 

Cruise Title*. Cruise on Titles of Honor. 

Cruise Uses. Cruise 00 Uses 

Crump Mar. In*. Crump on Marine Insurance 

Ct. of App. Court of App e a ls . 

Ct. of Ct Court at Claims Reports U. 8. 

Ct. of Err. Court of Error. 

Ct. of Oen. Sem. Court of General S e s sion s. 

Ct. of Bern. Court of Session. 

Ct. of Spec. Sem. Court of Special Se s si ons 
Cal. Culps bills. Guilty. 

Cuff. B. L Cullen’s Bankrupt Law. 

Cum. C. L Cumin's Civil Law. 

Cummins. Cummins' Reports Idaho. 

Can. Cunningham's Reports English King's 
Bench. 

Ctm. Bill* of St. Cunningham on Bills of Ez 
chang e 

Cun. Diet. Cunningham's Dictionary. 

Car. Adv. Volt. Curia Advlsare Vuft. 

Cvr. PkO. Curia FhOlpptce 
Car. Seacc. Currus BcaccarlL 
Cur. Can. Cursqs CsncellarliB. 

Oummt Com Current Comment and Legal Mis¬ 
cellany. 

Curry. Curry’s Reports Louisans Reports vole. 
«-l9. 

Cart. Curtela's Ecclesiastical Reports English. 
Curt. Ad. Dig. Curtis's Admiralty Digest. 

Oort. C. C. Curtis's Reports U. B. Circuit Court, 
1st Circuit. 

Cart. Com. Curtis's Commentaries 
Curt. Cond. Curtis’s Condensed Reports U. 8. 
Supreme Court. 

Curt. Cop. Curtis on Copyrights. 

Curl. Dec. Curtis’s U. 8. Courts Decisions Con¬ 
densed. 

Curt. Dig. Curtto’* Digest. 

Cart. Sac. Curtis's Ecclesiastical Reports Eng- 


Curf. So. Free. Curtis’s Equity Precedents. 
Cart. Jar. Curtis on the Jurisdiction of the U. 8. 
Courts 

Curt. iter. S. Curtis on Merchant Seamen. 

Oort. Pat. Curtis on Patents 

Oarw. Curwen'aOverruled Canes Ohio. 

Curw. Abe. Tit. Thirwen on Abstracts of Title. 
CusA Cushing’s Reports Masnchusetts. 

Ca*k. El. Co*. Cushing's Election Cases 
ebusetts 

CusA. Mrl. L. Cushing's Parliamentary Law. 
Cu#Ac TVu#t. Ft. Cushing on Trustee I roc o ae, 
Foreign Attachment. 

Ca*km. Cushman's Reports Mississippi Reports 


or 


Cuaf. dm Norm. Custooie de Normandie. 
OatL On tier on Naturalisation. 

CutL Ms L Cutlor's i Mo l w it Laws of 
chuaett* 


Cut. Pat. Co*. 
11 vols 


Cutler's 


Patent 


D. 

D. 

D. 


Decree. Deoret. Dictum. 

Dige st , particularly the Digest of Justinian. 
Dictionary, particularly ■orison's Diction¬ 
ary of the Law of Scotland. 

D. B. Domaaday Book. 

D. C. District Court. Dtitrict of Cdumbte. 

D. C. L. Doctor of the Civfl Law. 

D. Chip. D- CUpman’s Reports Vermont, 

D. Dec. Diz^ School DecfadoM. New York. 

D. F. A J. De Gez, Eisher, and Jonce's Reports 
English Chaaoery. 

D. J. A 8. De d m, Jonas end Smith's Reports 

1 J"5! W ^e Gez, Mvcnaghten, and Gordon's 
Reports. English Chaaoery. 

PftTI Cftwt Mrasri?** Sap " rta ’ New 8erte *» 

A FI IMmu# Procerum, House of Lords 


D. P. B. Dampler Paper Book. Bae A. P. B 

D. Fr. Darhag'i Praotios Court of Baerion. 

D. P. C. Dowling # Praotioe Cant, Old Series. 

D. 8. Deputy Sheriff. 

D. 8. B. Debit #an* breve. 

D. A B. C. C. Dearaley and Bell's Crown Cases 
Reserved, English. 

D A C. Dow and Clark’s English House of Lord#. 

D. A C. Dow and Clark's English House of Lord* 
(Parliamentary Cases). 

D.AC. or D. (ft CAu. Deacon sod ChJtty'a Bank¬ 
ruptcy Cases, English. 

D. (ft S. Duroford and East, English King’s Bench. 
Term Reporta. 

D. A J. De Gez sad Jones’s Reports, Eagllah 
Chancery. 

D. A J. B. De Gez and Jones’s Kogllah Bank¬ 
ruptcy Reports. 

D. A L Dow Dug and Lowndes's English Ball 
Court Reports. 

D AM. Davison and MerivaJe's Reports, Eng¬ 
lish Queen’s Bench. 

D. A P. Dennison and Pearoe's Crown Cases. 

D. A R. Dowling and Rgland’s Report*, English 
King’s Bench. 

D. A R. M. C. Dowling and Ryland’s Magistrate 

D. A R. N. P. C. Dowling and Ryland's Nisi Prius 
Cases. 

D. A 3. Doctor and Student. 

D.ASm. Drew and BmAles’English V. C. Report*. 

D. A Sv>. Deane and Bwabey, English Ecclesias¬ 
tical Reports. 

D. A W. Drury and Walsh's Reports, Irish Chan¬ 
cery. 

D A War. Drury and Warren's Reports, Irish 
Chancery. 

Dag. Cr. JL Dagge's Criminal Law. 

Da*. Dakota Report*. 

Dal. Dalison’s Reports, English Common Pleas 
(Benloe A Dalison). 

Dale See. Dale's Ecclesiastical Reports, English. 

Dolt. Dallas’s Reports, U. B. Supreme Court and 
Pennsylvania Courts. 

Dali. L. Dallas’s Law* of Pennsylvania. 

Doff. Sty. Dallas's Styles, Soot land. 

Doff. (Tex.). Dallam’s Tezas Report*. 

Doll. Tex. Dig. Dallam’s Texas Digest. 

Dallam. Dallam's Decisions, Texas Supreme 
Court. 

Dalr. Dalrymple’s Cases, Sootch Court of 
Session. 

Dalr. Bnt. Dalrvtnple on the Polity of Entails. 

Dalr. F. L. or Dalr. Feud. Pt. Dolrymple on 
Feudal Property. 

Dalr. Ten. Dalrymple on Tenure*. 

I kilt. Just. Dalton's Justice. 

Dolt. Sh. Dalton’s Sheriff. 

Daly. Daly’s reports, New York Common Pleas. 

D'An. D’Anvers' Abridgment. 

Dan. Daniel'e Reports, English Exchequer. 

Dan. Cb. Pr. Daniel's Chancery Practice. 

Dan. Neg. Inst. Daniel’s Negotiable Instruments. 

Don. Ora. Danish Ordinance. 

Dan. T. Af. Daniels on Trademarks. 

Dan. (ft Ud. ’Danaon A Lloyd's Mercantile Cases. 

Dana . Dana's Reports. Kentucky. 

Dane Abr. Dane’s Abridgment. 

Danner. Danner’s Reports, Alabama Reports, 
▼ol. 42. 

Don#. A Lid. Danson A Lloyd’s Mercantile Cases. 

D'Anv. Abr. D’Anver#' Abridgment, 

Darb. A B. Darby & Boaanquet on Limitations 

Dart Vend. Dart on Vendor* and Purchaser*. 

Dart. Col. Co*. Report of Dartmouth College 
Case. 

Do#. Dasent’e Reports, Common Law Reports, 
vol. A 

Do##. Dig. Dossier 'd Digest Kansas Reports. 

Dav. Davies’s Reports,Irish King's Bench. 

Dav.UI.S.). Daveis's Report*, U. S. Dlst. of 
Maine (2d Ware). 

Dav. Con. Davidson's Conveyancing, 

Dav. Jo*. Davis’s Justice ol the Peso*. 

Dav. Fat. Cos. Davies’s Patent Cases, English 
Court*. 

Dav. Free. Davidson's Precedents in Conveyanc¬ 
ing- 

Dav. A M. Davison A Merlvmle's Reports, Eng¬ 
lish Queen's Bench. 

Daoeis. Daveis’s Reports, U. 8. Diet, of Maine. 

Davit Build. Davis's Law of Building. 

Dav. Eng. CK. Can. Davis’s Church 

Canon. 

Davie Rep. Davis's Report*, Sandwich island. 

Date. Arr. Daw* on toe Law of Arrest In Civil 


Daw. Land. Pr. Dawe's Epitome of the Law of 
Landed Property. 

Date. Real Pr. Daws'* Introduction to the Know¬ 
ledge of the Law on Real Estate*. 

Day. Day's Report*, Connecticut. 

Day Sleet: Go*. Day's Election Cai 

Day Pr. Day's Common Law Practice. 

Dayt. Barr. Dalton on Surrogate*. 

De Boi*. JRatlac. De Batemoot 00 Hallucina¬ 
tions. 

De Burgh Mar. Int. L. De Burgh on Maritime 
Internation a l law. 

De Colyar't Quar. De Colyar’s Law of 


IXShoe*. D’Ewes'• Journal pad Parliamentary 
Collection 

De O. De Gex's Reports, English Bankruptcy. 
DeQ.F.A J. DeGez, Fisher, A Jones's Report*, 
English Chancery. 

A 0. F. A J. B. App. De Gex, Fisher, A Jonee’e 


De ft. F. A J. B. App. De UtX, 

EnglMh Chancery. 

DeW. J. A 8. Btankr 
ankruptc 

De O.M. 


BmHh's 
De Gex, Jones, A Smith'* 


Bankruptcy Appeal*,__ 

De O. M. AO. DeGez, Maanagfates, A Gordon'* 
Reports, EngUah Chancery. 

DeOTM A O. Bonier. De Gex, Macneghtan, A 
Gordon's Bankruptcy Appeal*, English. 

DeO.AJ. Do Gex A Jones's Reports, EngHrii 
Chancery 
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De G. A J. Bankr. De Gex A Jones's Bankruptcy 
A DD6a1 8 

Deff. A Sm. DeGex A Smale’s Reports, English 
Chancery. 

De H. Af. L. De Hart on Military Law. 

De L. Const. De Lolme on the English Constitu¬ 
tion. 

Dea. A Sw. Deane A Swabey's Reports, English 
Ecclesiastical Courts. 

Deac. DeacoD's Reports, English Bankruptcy. 
Deac. ffontr. Deacon on Bankruptcy. 

Deac. A Chit. Deacon & Chitty'a English Bank* 
ruptcy Cases. 

Deadly. Deady's Reports, U. S. Dlst. of Oregon. 
Dean Med. Jur. Dean's Medical Jurisprudence. 
Deane. Deane's Reports, Vermont. 

Deane Conv. Deane's Conveyancing. 

Deane Ecc. Deane's Ecclesiastical Reports, Eng¬ 
lish. 

Deane IV. Deane on Neutrals, 

Dears. Dearsly's Crown Cases Reserved. 

Dears. A B. Dearsly A Bell's Crown Cases Re¬ 
served. 

Deas A And. Deaa A Anderson's Scotch Court of 
Session Cases. 

Deb. Jud. Debates on the Judiciary. 

Dec. Com. Pat. Decisions of the Commissioner of 
Patents. 

Dec. Joint Com. Decisions of the Joint Commis¬ 
sion. 

Dec. t. H. db M. Decisions in Admiralty tempore 
Hay & Marriott. 

Deft. Defendant. 

Deage. Degge's Parson's Companion. 

Del. Delaware Reports. 

Del. Ch. Delaware Chancery Reports. 

Del. Cr. Cos. Delaware CriminalCases, by Hous¬ 
ton. 

Del. El. Cns. Delane's Election Decisions. 

Deleg. Court of Delegates. 

Delehanty. Delebanty's New York Miscellaneous 
Reports. 

Deni. Demarest's New York Surrogate Reports. 
Demol. C. S. Demolombe’s Code Napoleon. 

Den. or Denio. Denio’s Reports, New York. 

Den. C. C. Denison's Crown Cases. 

Dei is. Deuslow Michigan Reports. 

Denver L. J. Denver Law Journal. 

Denver L. N. Denver Legal News. 

De*., Dess., or Dessau*. Deaaausaure’a Reports, 
South Carolina. 

Dest. Cal. Dig. Desty’s California Digest. 

Desty Com. db Nav. Desty on Commerce and 
Navigation. 

Desty Fed. Const. Desty on the Federal Consti¬ 
tution. 

Desty Fed. Proc. Desty’s Federal Procedure. 
Desty Sh. A Adm. Deety on Shipping and Admir¬ 
alty. 

Dev. or Dev. Ct. Cl. Devereux's Reports, U. S. 
Court of Claims. 

Dev. Eg. Devereux's Equity Reports, North 
Carolina, vdB. 16-17. 

Dev. L. Devereux's Law Reports, North Caro¬ 
lina, vols. 12-15. 

Dev. ( N . C). Devereux’ Law Reports, North Caro¬ 
lina, 1&6-1834, 4 voLs 

Dev. db B. Eq. Devereux A Battle's Equity Re¬ 
ports, North Carolina, vols. 21-22. 

Dev. db B. L. Devereux & Battle's Law Reports, 
North Carolina, vols. 18-30. 

Dewitt. Dewitt'sTleports, Ohio. 

Di. (or Du .). Dyer’B Reports,English King's Bench. 
Dial, de Scac. Dialogus de Scaccario. 

Dibb F. Dibb's Forms of Memorials. 

Dice find). Dice's Indiaaa Reoorte. 

Dicey Dom. tncey on Domicil. 

Dicey Part. Dlcej on Parties to Actions. 

Dick. Dickens’s Reports, English Chancery. 

Dick. Ch. Free. Dickinson's Chancery Preced¬ 
ents. 

Dick. Pr. or Dick. Or. Sets. Dickinson’s Practice 
of the Quarter and other Sessions. 

Dickson Ev. Dickson's Law of Evidence. 

Diet. Dictionary. 

Dig. Digest of writs. 

Dig. Digest, particularly the Dlgeet of Justinian. 
Digby R. P. Digby on Real Property. 

Dm. Dillon's Report. U. 9. 8th Circuit. 

Dill. Man. Corp. Dillon on Municipal Corpora¬ 
tions. 

Dirl. Dirleton's Decisions, Scotch Court of Ses¬ 
sion . 

Dim. Disney's Reports, Superior Court of Cin¬ 
cinnati, Ohio. 

Disn. Gam. Disney's Law of Gaming. 

Div. Division, Courts of the High Court of Jus- 


DeGex A Smale’s Reports, English 


De Lolme on the 


ry Law. 
English 


Constitu- 


Div. Division, Courts or the High Court ox jus¬ 
tice. 

Die. A Matr. C. Divorce and Matrimonial Causes 
Court. _ 

Doct. PI. Doctrine Pla ci ta n da. 

Doct. A Stud. Doctor and Student. 

Dods. Dodson's Reports, English Admiralty 
Courts. 

Dom. or Domat. Do mat on Civil Law. 

Dom. Proc. Domus Procerum, In the House of 
Lords. 

Domesd. Domesday Book. 

Dtmn. Donnelly’s Reports, English Chanoerv. 
Dor. (Quebec). Dorion’s Quebec Queen's Bench 

R l£v 0 B ' Douglas's Reports, English King's 
Bench. 

Doug. (Mich.). Douglass’s Reports, Michigan. 
Doug El Cos. Douglas's Election Cases, Eng- 

ltah 

Dow or Dow P. C. Dow’s Cases, English House of 
Lords. 

Dow 1 1 C. or Dow N. 3 . Dow A Clark’s Cases, 
English House of Lords. ^ ^ 

Dowl. Dowling’s English Ball Court Reports. 
DowL If. S. Dowling’s English Ball Court Re¬ 
sorts. New Series. 

Dowl. Pr. C. Dowling’s Reports, English Practice 


oowl. <t L. Dowling A Lowndes's English Ra 11 
Court and Practice Cases. 

Dowl ft Ry. Dowling A Ryiand's Reports, Eng¬ 
lish King's Bench. 

Dowl ft Ry. M C. Dowling A Ryiand's Magis¬ 
trate Cases, English. 

Dowl. <t Ry. S P. Dowling A Ryiand’s KU 
Prius Cases, English. 

Down. <t Lad. Down ton & Luder's Election 
Cases, English. 

Drake Att. Drake on Attachments. 

Draper. Draper's Reports, Upper Canada King's 
Bench. 

Drew, or Drewry. Drewry's Reports, English 
Chancery. 

Drew (Fla.). Drew's Reports, Florida. 

Drew. Inj. Drewry on Injunctions. 

Drewry T. M. Drewry on Trademarks. 

Drew. <t S. or Drewry <£ Sm. Drewry A Smale'a 
Reports, English Chancery. 

Drinknc. Drinkwater’s Reports, English CommoD 
Pleas. 

Drone Copyr. Drone on Copyrights. 

Dru. or Drury. Drury’s Reports, Irish Chancery. 

Dru. t. Nap. Drury's Reports in the time of 
Napier, Irish Chancery. 

Dru ft W'al. Drury A Walsh’s Reports, Irish 
Chancery. 

Dru. ft War Drury A Warren’s Reports, Irish 
Chancery. 

Du C. Du Cange's Glossarium. 

Duane Road L. Duane on Road Laws. 

Dub. Dubitatur. Dubitante. 

Dud. or Dud. Ga. Dudley's Reports, Georgia. 

Dud. Ch. or Dud. Eq. Dudley's Equity Reports, 
South Carolina. 

Dud. L. or Dud. S. C. Dudley's Law Reports, 
South Carolina. 

Duer Duer s Reports, New York Superior Court, 
vols. 8-18. 

Duer Const. Duer'a Constitutional Jurlsprud- 

dence. 

Duer Ins. Duer on Insurance. 

Duer Mar. Ins. Duer on Marine Insurance. 

Duer Repr. Duer on Representation. 

Dugd. Orig. Dugdale's Originates JuridJkriales. 

Dugd. Sum. Dugdale's Summons. 

Duke or Duke Usee. Duke on Charitable Uses. 

Z>uncan’< Man. Duncan’s Manual of Entail Pro 
cedure. 

Dual, Dunlop, Bell, A Murray’s Reports, Scotch 
Court of Session (Second Series, 1888-62). 

Dunl. Adm. Pr. Dunlop's Admiralty Practice. 

Du Til. B. db M. Dunlop, Bell, A Murray's Reports, 
Scotch Court of 8esaion (Second Series, 1888-63) 

DunL F. Dunlop's Forme. 

Dunl. L . Penn. Dunlop's Laws of Pennsylvania. 

Dunl. L. U. S. Dunlop's Laws of the United 
States. 

Dunl. Paley Ag. Dunlop’s Paley on Agency. 

Dunl. Pr. Dunlop's Practice. 

Duponc. Const. Du ponceau on the Constitution. 

Duponc. Jur. Du ponceau on Jurisdiction. 

Dur. Dr. Fr. Du ran ton's Droit Francais. 

Durf. (R. I.). Durfee's Reports, Rhode Island. 

Duri* Sc. Dune's Reports, Scotch Court of Ses¬ 
sion. 

Dumf. ft E. Durnford A East’s Reports, English 
King's Bench ; Term Reports. 

Dutch. Dutcher’a Reports, New Jersey Law. 

Due. (Can.). Duvall's Canada Supreme Court 
Reports 

Duv. Duvall’s Reports, Kentuoky. 

Dinar. Dwarris on Statutes. 

Dwight. Dwight's Charity Cases, English. 

Dyer. Dyer’s Reports, English King's Bench. 


E. Easter Term. King Edward. 

E. East's Reports, English King's Bench. 

E. B. Ecclesiastical Compensations or “ Bote," 

E. B. A E. Ellis, Blackburn, and Ellis's Reports, 
English Queen’s Bench. 

E. B. A S. Best A Smith's Reports, sometimes so 
Cited. 

E. C. L. English Common Law Reports. 

E. D. S. E D. Smith’s Reports, New York Com¬ 
mon Pleas. 

E. E. English Exchequer. 

E. E. R. English Ecclesiastical Reports. 

E. I. Ecclesiastical Institutes. 

E. I. C. East India Company. 

E L. ft Eq. English Law and Equity Reports. 

E. of Cov. Earl of Coventry’s Case. 

E. r. C. Eas t’s Fleas of the Crovrti. 

E. R. East’s Reports, English King's Bench. 

E. T. Easter Term. 

E. db A. Spink's Ecclesiastical and Admiralty 
Reports. 


Elm. Ex ah. Pr. 
Elm. Sel. Cos. 


te ports. _ _ 

E. ft A. R. Error and Appeal Reporta, Ontario. 

E. db B. Ellis A Blackburn's Reports, English 


Dom* Pr. C. N. S. Dowling’s Reports, New Series, 
Practice Cases. 


Queen's Bench. ^ ^ 

E. A E. Ellis A Ellis’s Reports, English Queen’s 
Bench. 

Sag. T. Eagle's Commutation of Tithes. 

Bag. A Yo. Eagle A Younge’s Tithe Ca s e s 
Ba. or East East's Reports, English Kings 
Beaoh. 

East P. C. East's Pleas of the Crown. 

East. Rep. Eastern Reporter. 

East's IK of C. East’s Notes of Osses, India. 

Be. A Ad. Spink's ErrloalnstJoal and Admiralty 
Reports. 

Earl. MWylaslssMml 

Scat Law. EodesiaeUoaJ Law. 

Sect Rep. Roc led a at Vo al Reports. 

EccL staL Stat ut e s 

E± SdEoa. Edited. Klng Mward. 

Elen. RJea’s Report*, English Chanosry. 

EUnB. L Elen's Bankrupt Law. 

Elen In). Eden on InlunoOona. 

EUn Pen. L. Eden s Penal Law. _. 

Big. Edgar's Reports, Sopteh Court of Bs s Mnw 
Big. C. Canons enacted under King Edgar. 

EUct Edicts of Justinian. 

EUn. L. J. Edinburgh Law Journal. 

Etinb. L. J. Edinburgh Law Journal. 


York. 

Bdw. 
flmye 
Axis. 
Ed w. 


Edmund's Exchequer Practice. 
Edmonds s Select Cases, New 


Privy OounolL 
Bdw. Adm 

tlsh. 

Bdw. Ban 
Bite. BUL 
Bdw OK. 
York. 

Bdw. Jur. 


Edward; thus 1 Edw. I. signifies the 
e reign of King Edward I. 

Edwards's Reports, Missouri. 
Edwards's Abridgment of Cases in 

EdwardPs Admiralty Reports, Eag- 


Edwards on Bailments, 
Edwards on Bills. 

Edwards's Chancery Reports, 


Bdw. Jur. Edwards's Juryman's Guide. 

Edw. Lead. Dec. Edwards's Leading Decisions in 
Admiralty; Edwards's Adm. Reports. 

Bdw. Fiwt. Edwards on Parties to Bills in Chan- 

"7dw. Pr. Can. Edwards's Prize Cases. 

Edw. Rec. Edwards on Receivers in Chancery. 

Bdw. St. Act. Edwards on the Stamp Act. 

Kir. Lambert’s Eirenarcha. 

El. B. A E. Ellis, Blackburn, A Ellis’s Reports, 
English Queen's Beach. 

El. B. A S. Ellis, Best, A Smith's Reports, English 
Quoen’s Beach. 

El. A B. E l l is A Blackburn’s Reporta, English 
Queen’s Bench. 

El. a Bl. Ellis A Ellis's Reports, English Queen's 
Bench. 

EUchie. Elchies's Dictionary of Decisions, Scotch 
Court of Session. 

Elis. Queen Elizabeth. 

AT l. Deo. Ellis's Debates. 

Jail. D. A Cr. Ellis on Debtor and Creditor. 

EU. Ins. Ellis on Insurance. 

EU.. Dig. Minn. Eller's Digest, Minnesota Re¬ 
ports. 

Elm. Dia. Elmer’s Digest, N. J. 

Elm. DUap. Elmos on Ecclesiastical and Civil 
Dilapidation. 

Elsyn. furl. Elsynge on Parliaments. 

Bit. Ten. of Kent. Elton's Tenures of Kent. 

Elw. Med. Jur. Elwell’s Medical Jurisprudence. 

Emer. Ins. Emerigon on Insurance. 

Emsr. Mar. Loans. Emerigon on Maritime 
Loans. 

Encyc. PI. A Pr. Encyclopaedia of Pleading A 
Practice. 

Encycl. Encyclopedia. 

Eng. English's Reports, Arkansas. 

Eng. Adm. R English Admiralty Reports. 

Eny. C. C., or Cr. Cos. English Crown Cases 
(American reprint). 

Eng. Ch. English Chancery Reports. 

Eng. C. L. or Eng. Com. L^R. English Common- 
Law Reports. 

Eng. Eccl. English Ecclesiastical Reports. 

Eng. Arch. English Exchequer Reports. 

Eng. It. App. English Law Reports, English and 
Irish Appeal Cases. 

Eng. Jud. Cases in the Court of Sesion by Eng¬ 
lish Judges. 

Eng. L. A Eq. R. English Law and Equity Re¬ 
ports. 

Eng. Ptead. English Pleader. 

Eng. R. A C. Cas. English Railroad and Canal 

Eng. Rep. English Reports, Notes by Moak. 

Eng Sc. Ecc. English and Scotch Ecclesiastical 
Reports. 

Entries, Antient. Rastell’s Entries. 

Entries, New Book of. Sometimes refers to Raa- 
tell's Entries, and sometimes to Coke's Entries. 

Entries. Old Book of. Liber Intrationum. 

Eod. Eodem. 


Eg. Equity. 

Eq. Ab. or Eq. Ca. Abr. Equity Cases Abridged. 
Eq. Cas. Equity Cases, vol. 0, Modern Reports. 
Eg. Draft. Equity Draftsman (Hughes’s). 


Eq. Draft. Equity Draftsman (nugnes'sj. 

Eq. Rev. Equity Reports. English Chanoerv and 
Appeals i,ram Colonial courts, printed by Spottls- 
woode. 

Err. A App. Error and App e als Reports, Upper 


Ersk. Inst. Erskine’s Institutes of the Law of 
Scotland. 

Ersk. Prin. Eraklne's Principles of the Law of 

Scotland. 

Esp. Espinasse's Reporta English Nisi Prina. 
Esp. Ev. Eeplnasse on Evidence. 

Esp. N. P. Espinasse's Nisi Prius Law. 

Esp. Pen, Ev. Espinaooe cm Penal Svldonoa. 

Esq. Esquire. 

Etal. Et alii, and others. 

Auer. Euer's Doctrina PlacitandL 
Bunam. Wynne's Ennoenue. „ _ 

Burov. Arb. European Arbi trail cm. Lord Weatr 
bury’s Decisions. 

Ev. Evidence. 

Ambus. Evaas's Reports, Weehingtoo Territory. 
Evans Ag. Evans on Agency. 

Ambus Pi. Evans on Pleading. 

Evans Potkier Evans’s Pbthler oa OW%atioaa 
Boons R. L. Evans’s Road Laws of Sooth Garo- 


Evans Btat. Evans's Collection of Statutes. 
Ambus TV. Evans’s Trial. 

EwetTs Evans Ag. Ewell’s Evasa on Agency. 
BmsU Fist. Ewell on Fixtures. 

BweU Lead. Cas. EweU’s Ic e d lug Cases on In- 

ta S!.'A C H. Dig. (Minn.). Ewell sod Hamilton’s 
DM, Minnesota Reports. 

2c. Exchequer Reports, ttiglish 
Em. or Ar. Executor. 

Mr. <<t ^ ^ { 

Finn i Ike Examiner. 

Mr rsi Ex nlsdosa 

Back. Exchequer Reports, Tsgti ^ (Wehhy, 
Hmhtions A Gordon’s Report*). 

Mb vk. Cos. Exchequer Cases, Bo ot le a d 
Mm*. Chomb. ExAeqiwr Chambsr^ 

Esok Dim Exchequer DIvMoa, fl|W Law 
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Ex part*. Expired 


_ _JXcoW, Kitoa s KiriUnw 

Atom Eyre's Reports, English King's 
(my . wilMsm III 


F. 

T. Ooasuetudlnes FwKlorum. 

F. FRsberbert's Abridgment. 

F B. C. Ft»U*uDqur'w l^krimtoyCSae*. 

F B R. Full Bench Rulings, Baonl. 

F B. K N W F. Full Beach Ruling*, North' 
«Mt Provinces, India. 

T. C. Faculty rtf Advocate* Collection, Scotch 
Ooort of Session Qw* 

F. C. & Fmjw on Contingent Ran tl n dwt. 

F Die*. Kumr and Woodhoueele*'* Dictionary, 
Scotch Court of P esrt o n Caere 

F .V B. FlUherberte Nature Brevtum. 

F R. Forum Romanorum. 

F & F. Foster and Fin lawn's Report*, English 
Nisi Prioa. 

F. dt Pit i Falconer and Fltxhertoert'a Election 
Oasea 

F. <t S. Fox and Smith's Report*, Irish King's 
Bench. * 

F <f W. Pr Freud and Ward's Precedent*. 

Fnc. Col Faculty of Advocate* Collection. 
Scotch Court of Session Cases. 

Fair/. Fairfield's Reports, Maine. 

Fale Falconer's Reports. Scotch Court of Bes¬ 
son. 

jfc'uic. <f Pitz Falconer and FitrherbePt Election 
Cases. 

Fbm. Cos. CV. Bv. Famous Cases of Criminal 
Evidence, by Phillips 

Fnr. Farrealey's Reports English King's Bench, 
Modern Reports vol. 7. 

Farr Mod Jut. Farr's Elements of Medical Jurfch 
prudence. 

FOr*\ Pow. Far-well oo Powers. 

Fbw. L. <f T. Fawcett's Landlord and Tenant. 

Frame Rem. Fearne oo Contingent Remain¬ 
ders. 

Fed. Hm Federalist. 

Fed, Rep. The Federal Reporter, all U. A C C. A 
D. C. and C. C. A. Canon. St Paul, Minn. District, Cir¬ 
cuit a«d Circuit Court of Appeals Report*. 

FeU Quar. Fell on Mercantile guarantee*. 

Pent. (Mint Zealand). Fenton's New Zealand Re¬ 
ports.* 

Per. Fixt. Amo* and Ferard on Fixtures. 

Perg. Fergusson's Reports, Scotch Conatotorial 
Court. 

Ferg. M. db D. Ferguason on Marriage and 

DivoroeL 

FVrp. Proc. Ferguson's Common Law Procedure 
Acta, Ireland. 

Perg. Ry. Co*. Ferguson's Fire Yean' Railway 


St 


Pem. Dee. Deere toe del Fernando, Mexico. 

Frr-r. Wet. Civ. L. Feniere'e History of thei Civil 
Lew. 

Ferr. Med. Ferrtere’s Dictionnaire de Droit et de 
Pratique. 

Pea. Ait Fessenden on Patents, 
ndects of Justinian. 

V. fa. Fieri 

Field Cowl. Law. Field on the Common Law of 
England. 

Field Carp. Field on Corporations. 

Field Eo. Field's Law of Evidouoe, India. 

Field let. Code. Field's International Code. 

Field Pea L. Field’s Penal Law. 

FiL Flliger's Writs. 

Pin. Finch's Reports, English Chancery. 

Fla. Law. Finch's Law. 

Fin. Pr. Finch's Precedents in Chancery. 

Fla. Rea Finlay on Renewals. 

Finch Cos. Cont. Finch's C as e s on Contract. 

Fial. Dig. Finlay's Digest and Casas, Ireland 
Ftnl. L C. Fmlason'B Leading Cases on Plead¬ 
ing. etc. 

Finl. Mart. L. FlnlaeoQ oo Martial Law. 

Finl. Rep. Flnlason's Report of the Oumey Oaee. 
Finl. Ten, Flnlaaon oo Land Tenures. 

Fisk, Haber'* Patent Case*. 

F\ek. Con. Fisher oo Copyright*. 

Fiek. Deg. Fisher'* Digest, English Report*. 

Fiek, Mart. Fisher onMortgagre. 

Fish. Pat. Cat. Fisher's Patent Cast*, U. & Cir¬ 
cuit Courts 

Fish. Pit. Sep. Fisher's Patent Reports, U. A 
Supreme and Circuit Courts. 

Pr. Cae. Fisher's Prime Gases, U. 8. Courts, 

File. Abr. Fltxberbert's Abridgment. 

FdtrQ. Flts-Gfbboo's Reports, English. 

Fill. If. B . FMsherfaert's Watura Cerium. 

FT. Fleta, CkmnaUsriM Juri* Anglican*. 

Fla Florida Reports 

Flora, f £ F l a n ag an and Kelly's Reports, Irish 
Rolls Ooort. 

Fland. Ch, J. Flanders's Uvea of the Chkrf 
Justice*. 

FUmd. Conet. Fiends** on the Constitution. 
Flood. Fire Inn. Flanders on Fire Insurance. 
Fland, Mar. L Flanders oo Maritime Law. 
/Iav<l. Ship* Fludm oo BUppinf. 

FUwp. Flipptn’s Reports. U. 8. Clrc. CU. 

FbiBx Dr. bU. Foellx's Droit International 
FHvf* 

S&* r lSP' m "* w H ^ hl ”- 

FoL Foley's Poor Law* and Dedakma, lfri giuH 


Fotnr Poor L, Foley's Poor Law* »nd Decisions 

Folio. Law *. FolweO's Law* of the United 
Font). Eg. Fcm hisague's Equity. 

Tirnb. Med. Jur. FooUancfue on Juzte- 

prudence. 

Fonb N. R. Fon h isnque'i New Reports, tn yHA 
Bankruptcy. 


Poole lot. Jur. Foote on Private International 
J uriaprudeaoe. 

Frr Forrest's Reports, ltagilah Exchequer. 

Fbr. Plo. Brown's Formul** Pladtandl. 

Flwun C. C. P. Q. Foran's Oode of Civil Proce¬ 
dure, Quebec. 

FV>r6. Forbes's Decisions, Scotch Court of Bes- 


Forb. loot. Forbes’s Institutes of the Law of Scot¬ 
land 

Form. Forman's Reports, Illinois. 

Fbrm. Pta. Brown's Formula; Placitandl. 

Forr. Forrester's Reports, English Chancery, 
temp. Talbot. 

Fo il se t 's Reports. English Exchequer. 
Fbr. 004. dt Op Forsyth's Cases sad Opinions on 
OaastituUooal Law. ' 

Fort. Oomp. Forsyth's Composition with Credi¬ 


tor*. Hie. Forsyth's History of Trial by Jur^^ 
by Jury. 


Fbr*. TYtoi by Jury. Forsyth’s History 


Fortm. Fortescue’s Reports, English Courts. 
Porte*, de Laud. Forteecue de Laudibu* Leg tin 

Awakes. 

Forum. TV Forum, by David Paul Brown. 
Forum L, R. Forum Law Review, Baltimore. 
Poet. Foster's Legal Chronicle Reports. Penn¬ 
sylvania. 

Fosf. Foster's Reports and Crown Law, Eng¬ 
lish. 

Fort. (N H.). Foster's Report*, New Hampshire, 
vola. 19 and 91-31. 

Fbsf- JEtem. or JFbrf. Jur. Foster's Elements of 
J urisprudesoe. 

Fort S. F. Foster on the Writ of Scire Facia*. 
Foot, tt Fin. Foster and Flnlaaon'e Reports, 
English Nisi Prius Cases. 

FOfmU. Fountainhall's Reports, Scotch Court of 


Fowl L. Cae. Fowler's Leading Cases on Col¬ 
lieries. 

Fox. Fox's Decision*. Circuit and District Court, 

Maine (Haskell's Reports). 

Fox Reg. Com. Fox's Registration Cases. 

Fox dt 8m. Fox A Smith's Reports, Irish King's 
Bench. 

Fr. Fragment, or Excerpt, or Laws In Titles of 
Pandects. 

Fr. CK, Freeman'* English Chancery Reports; 
Freeman's MJatlsslppl Chancery Reporta. 

Fr E. C. Fraser’s Election Cases. 

Pr. OrtL French Ordinances. 

Fra. Max. Francis’s Maxima of Equity. 

Fran. Char. Francis's Law of Chanties. 

Franc. FrandUon s Judgments, County Courts, 

France. France's Report*, Colorado. 

FVas. Dos*. Rel. Fraser oo Personal and Domestic 
Relations. 

Fra*. El. Ca*. Fraser's Election Casea 

Fraz or Frax. Adm. Fraser's Admiralty Case*, 
Sco tland 

Fred. Code. Frederlclan Code, PruasiA 

Freem. Ch. Freeman'* Reports, English Chan¬ 
cery. (fed Freeman.) 

Freem. Co ten. rf Par. Freeman on Cotenancy 
and Partition. 

Freem. Ex. Freeman on Executions. 

Freem. Juda. Freeman on Judgment*. 

Freem. K. B. Freeman's Reports, T-ngilah King's 
Bench. (1st Freeman.) 

Freem ( IU.). Freeman's Reports, Illinois. 

Freem. (Jftu.). Freeman’s Chancery Reports, 
Mississippi. 

French. French's Reports, New Hempehire. 

Fry Cont. Try on the Specific Performance of 
Contracts. 

Full B R. Full Bench Rulings, Bengal (or North¬ 
west Provinces). 

Fulton's Reports, Bengal. 


G. King George; thus 1 O. 1. signifies the first 
year of the reign of King George I. 

G. Gale's Reports, English Exchequer. 

G. B. Great Britain. 

G. Or. George Greene's Reports. Iowa. 

G. M. Dudl. O. M. Dudley's Reports, Georgia. 

G A General Statutes. 

G. db D. Gale A Davison’s Reports, English Ex¬ 
chequer. 

G. db J. Glyn A Jameeon’B Reports, English 
Courts Gill & Johnson's Maryland Reports. 

Ga. Georgia Reports. 

Go. Dec. Georgia Decisions, Superior Courts. 

Ga. L. J. Georgia Law Journal! 

Ga. L. Rep. Georgia Law Reporter. 

Ga. 8wp. Supplement to SB Georgia Reports. 

Gab. Cr. L. Gabbett's Criminal Law. 

Gaii. Ga*i Inrtitutionum Commentarii. 

Gan as. Gaius's Institutes. 

Gold. Galbraith's Reports, Florida Reports, vola. 
9-11. 

Galb. db M. Galbraith A Meek's Reports, Florida 
Reports, vol. 12. 

Gale. Gale's Report*, English Exchequer. 

GaL P. Gale on Eaeements. 

Galc Stat. Gale's Statutes of Illinois. 

Gale f Dav. Gale and Davison's English King's 
Bench. 

Gale db W. Gale and Whatley on Easements. 
Gaff, or Gallis. GaUison’s Reports, Circuit Ct. U. 
S. 1st Circuit. 

Gall. Cr. Cae. Galitch's Reports of French Crim- 


Gall. Hist. Col. Gslllck’s Historical Collection of 
French Criminal Cases. 

Gall. Int. L. GaUaudet on International Law. 
Gard. N. Y. Rept. Gardenler’s New York Re¬ 
porter. New York. 

Garden, Oardenhlre's Reports, Missouri. 

Ganfa. P. Cae. Report or the Gsrdner Peorsge 
Case. 


Gay. (La.). Gsysrre's Louisiana Reports. 
Gas. B. Gazette of Bankruptcy, London. 
Go*, db Bank. Ct Rep. Gazette and Bs 


_ - Rep. 

Court Reporter, New York. 

Gate. Bank. Gazzam on Bankruptcy. 


Bankrupt 


Geld, tt M (le)dart and Haddock h Reports. 

Geld, ft O. (iVow i .Scotia), Gelderl and Oxley's 
Decisions, Nova ScotU. 

Gen. Arb. Genova Arbitration. 

Gen. Ord. General Order*. 

(fen. Ord. in Ch. General Order of the High 
Court of Chancery. 

Gen See* General Sessions. 

Gen. Term. General Term. 

Geo. King George. See U. 

Geo. Georgia Reports. 

Geo . Coop. George Cooper’s English Chancery 
Cases, temp. Eldon. 

Geo. Jiec. Georgia Decisions. 

(feo. Dio. George’s Mississippi Digest. 

Geo. I Jo. George on Libel. 

George. George s Reports, Mississippi 
Ger. Real. Eat. Gerard on Titles to Heal Es¬ 
tate. 

Gib. Cod. Qibson's Codex Jur it Eccleriastiei A tv 
plicani, 

Gibb. D. db Gibbons on Dilapidations and Nui¬ 
sances. 

Gibbs Jud. Chr. Gibbs’s Judicial Chronicle. 

Gibbs. Gibbs's Reports, Michigan. 

G»b«. Qibson's Decisions. Scotland 

Qiff. OifTard's Reports, Eoglish Chancery. 

Giff. dt H. Glfiard and Hemming * Reports, Eng¬ 
lish Chancery. 

Gil. (Minn ). Gilflllan's Minnenota Reports. 

Gilb. Gilbert's Reports, English Chancery^ 

Gilb. Co*. Gilbert's Cases in Law and Equity, 
English Chancery and Exchequer. 

Qilb. Ch. Gilbert's Reports, English Chancery. 
Gilb. Ch. Pr. Gilbert's Cliancery Practice. 

Gilb. C. P. Gilbert’s Common Pleas. 

Gilb. Dev. Gilbert on Devices. 

Gilb Diet. Gilbert on Distress. 

Gilb. Ex. Gilbert oo Executions. 

Gilb. Exch. Gilbert's Exchequer. 

Gilb. Ev. Gilbert's Evidence. 

Gilb. For Rom. Gilbert’s Forum Romanum. 

Gilb. K. B. Gilbert's King's Bench. 

Gilb. Lex. Pr cr. Gilberts I^ex Pretoria. 

Glib- Railw. L. Gilbert’s Railway Law. 

Gilb. Rep. Gilbert's Reporta. English Chancery. 
Gilb. Rem. Gilbert on Remainders. 

Gilb. Rente. Gilbert on Renta. 

Gilb. Repl. Gilbert oq Replevin. 

Oiib. Ten. Gilbert on Tenures. 

Gilb. U. Gilbert on Uses and Trusts. 

Gild. (B. M ). Gildersleeve’s New Mexico Re¬ 
ports 

Gill. Oill's Reports, Maryland. 

Gill Pol. Rep. Gill's Police Court Reports, Bos¬ 
ton, Mass 

Gill c t J. Gill &. Johnson’s Reports, Maryland. 
Gilm. Gilmour's Reports, Scotch Court of Ses¬ 
sion. 

Gilm. (III.). Gilman s Reports, Illinois. 

Gilm. [Va ). Gilmer's Reports, Virginia. 

Gj'/m.. A Pal. Gilmour and Falconer's Reports, 
Scotch Court of Session. 

Gilp. Gilpin’s Reports, U. S. Dist. Court, East. 
Diat. of Penna. 

Gir. W. C. Girard Will Case. 

Gl. Gloasa ; a gloss or interpretation. 

Glanu. Glanvill de Legibus. 

Glanv. El. Ca. Glanville’e Election Cases- 
Glasc. Glascock's Reports, Irish. 

Glass/. Olassford on Evidence. 

Glenn. Glenn's Reports, Louisiana Annual. 

Gh/n tb Jnm. Glyn and Jameson’s Bankruptcy 
C asea * English 

Godb. God bolt's Reports, English King s Bench. 
Godd. Eas. Goddard on Easements. 

Godef. <t S. Godefroi and 8hortt on Law of Rail¬ 
way Companies. 

Godolph. Abr. Godolpbln's Abridgment of Ec¬ 
clesiastical Law. 

Godolph. Adm. Jur. Godolphin on Admiralty 
Jurisdiction. 

Godolph. Leg. Godolphlo's Orphan's Legacy. 
Godolph. Rep. • Can. QodolphuTa Repertorlum 
Caponicum. 

Gods. Pat. Godson on Patents. 

Goeb. Proc. Ct. Cae. Goebel's Probate Court 
Cases. 

Gog. Or. Goguet’s Origin of Laws. 

Goirand. Golrand's French Code of Commerce. 
Go Ides. Goldes bo rough’s Reports, English King's 
Bench. 

Gold*. Eg. Goldsmith’s Equity Practice. 

Gord. Dig. Gordon's Digest of the Laws of the 
U. S. 

Gord. 7V. Gordon's Treason Trials. 

Go*/. Gosford's Reports, Scotch Court of Ses¬ 
sion. 

Good. R L. Goudsmit's Roman Law. 

Gould Pl. Gould on Pleading. 

Gouldeb. Gouldsborough's Reports, English 
King's Bench. 

Gour. Wash. Dig. Gou rick 'a Washington Di¬ 
gest. 

Gow or Goto N. P. Gow’s Nisi Prius Cases, Eng¬ 
lish, 

Goto Part. Gow on Partnership. 

Or. Cae. Grant’s Cases, Pennsylvania. 

GraA. Pr. Graham's Practice. 

Or ah. & Wat. N. T. Graham A Waterman on 
New Trials. 

Grain Hip. Grain's Ley Hlpotecarla, of Spain. 
Grand Cout. Grand Cowfamier de Normandie. 
Grang. Granger's Reports, Ohio. 

Grant. Grants Chancery Reports, Ontaria 
Grant Bank. Grant on Banking. 

Grant Cae. or Grant (Pa.). Grant's Cases, Penn¬ 
sylvania Supreme Court. 

Grant Ch. Pr. Grant's Chancery Practice. 

Grant Corp. Grant on Corporations. 

Grant (Jamaica). Grant’s Jamaica Reports. 
Grant U. C. Grant's Upper Canada Chancery 
Reports. 

Graff. Grattan's Reports, Virginia. 

Grog. Gray's Reports, Massachusetts. 

Gray Cae. Prop. Gray’s Cases on Property. 

Gray Perp. Gray on Perpetuities. 

Gray'* Inn J. Gray's Inn Journal. 


abbreviation 
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Sroyd. F. Ormydon'* Forms. 

Greav. R. <X or tfraov. Bum. Qmn'i Edition of 
BumUonCrlnua. 

Orem Bag. A legal Journal, Boston. 

Onm'i Brice's U. V. Green's Edition of Brice's 
Ultra Vine. 

Orem Or. L. Rep. Green's Criminal Law Re¬ 
ports, U. A 

Orem C. E. C. E. Green’s Reports, New Jersey 
Equity, vola 18-87. 

Orem Ck. or Orem Eq. Green's Chancery Re¬ 
ports, New Jersey Equity, vols. 8-4. 

Orem L. or Green N. J. Green’s Law Reports, 
New Jersey Law, vola 18-IS. 

Green («. L). Green's Reports, Rhode Island, 
toL 11. 

Orem Sc. Cr. Co*. Green's Criminal Cases, 
ftvrfUnH 

Greens (Iowa). Greene's Iowa Reports. 

Orem. A H. Greenwood A Horwood's Conroy- 
asdn|. 

OremA. 3k. Greeahow'e Shipping Law Manual 

Greenl. GreenleaTs Reports, Maine. 

OremA Cr. GreenleaTs Cruise on Real Propert y. 

Oremi. Ev. Greenieaf on Evidence. 

Greenl. Or. Cos. GreenleaTs Over-ruled Cases. 

Green w. Cowrit. Greenwood on Courts. 

Greenw. d M. Greenwood A Martin's Police 
Guide. 

Orvtn. Dig. Greiner's Digest, Louisiana. 

Gym. ( Ceylon). Grenier's Ceylon Reports. 

GresL Eg. Ev. Greeley's Equity Evidence 

Oretf Deo. Grey’s Debates in Fferlt&ment. 

Griff, P. R. Cos. Griffith’s English Poor Rate 


Griff. Cr. Griffith on Arrangements with Credi¬ 
tors. 

Griff. Ct. Mar. Griffith on Conrts-MartlaL 
Qr-iff. Inst. Griffith’s Institutes of Equity. 

^Grtff. L. R. Griffith's Law Register, Burlington, 

Griff. Pat. Cos. Griffin's Abstract of Patent 


Grimke Ex. Grimke on Executors and Adminis¬ 
trators. 

Grimke Just. Grimke’s Justice. 

Grimke P. L. Grim Ire’s Pnhlic Laws of South 
Carolina. 

Qrisw. (0.). Griswold's Reports, Ohio. 

Grisw. Und. T. B. Griswold’s Fire Underwriters’ 
Text Book. 

Grot., Oro. B. et /*., or Gro. de J. B. Grodua dt 
Jure Belli et Pncis. 

Grot. Dr. de la Quer. Grotlus Le Droit de la 
Guerre. 

Gude Pr. Gude's Practise on the Crown 8ide of 
the King's Bench. 

Quern. Eq. Jur. Guernsey's Key to Equity Juris¬ 
prudence. 

Q undr if. Gundry Msnuscripts In Lincoln's Inn 
Library. 

Guthrie. Guthrie's Sheriff Court Cases, Scotland. 

Guy Med. Jur. Guy on Medical Jurisprudence. 

Guy BUper. Guy's Rep er to ire de la Jurispru¬ 
dence. 

Qunll. GwilUm's Tithe Cases, English Courts. 


ti. Hilary Term. 

H King Henry: thus 1 H. I. signifies the first 
year of the reign of King Henry I. 

h. a. Hoc anno. 

H Bla. Henry Blaokstoue’s Reports, English. 

H. C. House of Commons. 

H. Ct. R. N. W , P. High Court Reports, North 
West Province, India. 

H. H. C. JL Hale's History of the Common Law. 

H. H. P. C. Hale's History, Pleas of the Crown. 

H. L. House of Lords. 

H. L. C. House of Lords Cases. (Clark’a.) 

H. L. F. Hall's Legal Forms. . 

H. L Rep. Clark sod Finnelly's Hoorn of Lords 
Reports, New Series. 

H. P. C. Hale's Pleas of the Crown. 

H. T. Hilary Term. 

k. t. Hoc titulum, or hoc tttulo. 

k. v. Hoc verbum, or his verbis. 

H. A B. Hudson and Brooks's Reports, Irish 
King's Bench. 

H. A C. HurIntone and Coltman’s Reports, Eng¬ 
lish Exchequer. 

H. A D. Lalor’s Supplement to Hill and Denlo's 
Reports, New York. 

H. A Disb. Pr. Holmes and Dtsbrow’s Practice. 

H. A G. Harris and Gill’s Reports, Maryland. 

H. A H. Horn and Hurtstooe's Reports, English 
Exchequer. 

H A J. Harris A Johnson's Reports, Maryland. 

H A J. Forms. Hayes and Jarman's Forma of 
Wills. 

H A J. Jr. Hayes and Jones's Reports, Irish 
Exchequer. 

H. A M. Hening and Munford’s Reports, Vir¬ 
ginia. 

H. A M. Ch. Hemming and Miller's Chancery 
Reports, iftn f r Unh- 

H A McH. Harris and McHenry’s Reports, 

Maryland. 

H A N. Hurls tone and Norman's Reports, Eng¬ 
lish Exchequer. 

H. A P: Hopwood and Philbrick's Election Cases. 

H. A R. Harrison and Rutherford's Reports, 
English Common Pleas. 

H. A 8. Harris and Simrall'sMississippi Reports. 

H. A T. Hall and Twell's Reports, English Chan¬ 
cery. 

H. A W. Harrison and Wollaston's Reports, Eng¬ 
lish King’s Bench. 

H. A W. Hurls tone and Wstmealey's Reports, 
English Exchequer. 

Ha. A rw. Hall and TweD's Reports, English 

Chancery. 

Hab. Carp. Habeas Corpus. 

Hab. fa. pots. Habere farias possessionem. 

Hab. fa. sets. Habere facias setslnam. 

Hadd. Haddington's Reports, Scotch Court of 
Session. 

Hadl. Hadley's Reports, New Hampshire. 


Hadl. Int. R. L. Hadley’s Introduction to the 
Roman Lew. 

Hag. iUtak). Hagan’s Utah Reports. 

Hag. (W. Fa.). Hagan's Reporta/West Vlmtaia. 
, ta «W. ^ dm - Haggard's Admiralty Reports, Eag- 

Hogg. Con. Haggard’s Consistory Repeats, hg. 
llan. — 


Fee. Haggard's 


Beporfca, 


wZSBl 

ttagn. A M. (Md). Hagnersnd Miller's Harytead 
Reports. 

Hailes. Hades's Decisions, Bootoh Coart of Ban- 
slon. 

Hailes Ann. Halles's * nnfi» of Scotland. 

Haines Am. L. Man. Halims’ Law 

Manual 

Hale. Cos. Haloomb’s Mining Casas. London. 

Hale. Hale's Reports, California. 

9' a Hlsbory of the Common Law. 

Hale Jur. H. L. Hale’s Jurisdiction of the 
of Lords. 

Hale P. C. Hale's Pleas of the Crown. 

Hale JFYec. Hale's Precedents in Criminal 

Hale Stun. Hale's Summary of Fleas. 

Hoik Dig. Halkerton's Digest of th# Law of 
Scotland .concerning Marriages. 

Hall. Hall’s Reports, New York City Superior 
Court. 

Hall Adm. Hall’s Admiralty Practice. 

Hall Am. L. J. American Law Journal (Hall’s). 

Hall. (Col.). Hallett's Colorado Reports. 

Hall (J?. H ). Hall's New Hampshire Reports. 

Hall Sea Sh. Hall on the Sea Shore. 

Hall Jour. Journal of Jurisprudence (Hall’s). 

Hall L. J. American Law Journal (Hall’s). 

Hall Law of W. Halieck's International Law and 
Law of War. 

Hall ffeut. Hall on Neutrals. 

Hall A Tu>. Hall and Twell's Reports, Feg tiis l i 
Chancery. 

Hallam. Hal lam's Middle Ages. 

Hallam's Const. Hist. Hausm’s Const!tutional 
History of England. 

Hallett. Hallett's Reports, Colorado Reports, 
vola 1-8. 

Holst, or Holst. L. H slated's Law Reports, New 
Jersey, vols. d-18. 

Haul. Ck. or Holst. Eq. Halsted's Chancery Re¬ 
ports, New Jersey Equity, vola. 8-8. 

Hoist. Ev. Halsted’s Digest of the Law of Evi¬ 
dence. 

Ham. Hamilton's Reports, Scotch Court of Ses¬ 
sion. 

Hamm. A .AO. Hamerton, Allen A Otter's Mag¬ 
istrate Oases, English Courts. 

Hamm. (Go.). Hammond’s Reports, Georgia. 

Hamm. (Ohio). Hammond’s Reports, Ohio. 

Hamm. F. Ins. * Hammond on Fire Insurance. 

Hamm. Insan. Hammond on Insanity. 

Hamm. N. P. Hammond's Nisi Frius. 

Hamm. Part. Hammond on Parties to Action. 

Hamm PI. Hammond’s Principles of Pleading. 

Hamm. A J. Hammond and Jackson’s Reports, 
Georgia, voi. 46. 

Han. Hannay’s Reports, New Brunswick. 

Han. En(. Hansard's Entries. 

Hon. Horse. Hanover on the Law of Horses. 

Hand. Hand's Reports, New York Court of Ap¬ 
peals, vols. 40-46. 

Hand Ck. Pr. Hand's Chancery Practloe. 

Hand Cr. Pr. Hand's Crown Practice. 

Handy. Handy's Reports, Cincinnati. Ohio. 

Hanmer. Hamper's Lord Kenyon’s Notes, Eng¬ 
lish King's Bench. 

Han*, Han nay’s Reports, New Brunswick. 

Hans. Hansard's Entries. 

Hans. Pari. Deb. Hansard's Parliamentary De¬ 
bates. 

Hanson. Hanson on Probate Acts, etc. 

Har. A G. Harris and Gill’s Reports, Maryland. 

Har. A J. Harris and Johnson s Reports, Mary¬ 
land. 

Har. A McH. Harris and McHenry’s Reports, 
Maryland. 

Har. A W. Harrison and Wollaston’s Reports, 
English King’s Bench. 

Hare. 
si on. 

Hard. Hard fee's Reports, English Exchequer. 

Hard. Sfaf. L. Hardcastle's Construction and 
Effect of Statutory Law. 

Hard. ( Ky.) or Hardin. Hardin’s Reports, Ken¬ 
tucky. 

I lard w. Cases temp. Hardwicke, English King's 
Bench. 

Hare. Hare’s Reports, English Chancery. 

Hare Const. Hare on the Constitution of the U. S. 

Hare Die. or Hare Ev. Hare on Discovery of 
Evidence. 

Hare A W. Hare A Wallace's American Lead- 
IngCaees. 

Harg. Hargrove's Reports, North Carolina Re¬ 
ports. 

Harg. C. B. M. Hargrave's Collection, British 
Museum. 

Harg. Co. Litt. Hargrave's Notes to Coke on 
Littleton. 

Harg. CoU. Hargrave's Judicial Arguments and 
Collection. 

Harg. Exer. Hargrave's Jurisconsult Exerdta- 
tions. 

Harg. Jud. Arg. Hargrave's Judicial Arguments. 

Harg. Law TV. Hargrove's Law Tracts. 

Harg. St. TV. Hargrove's State Trials. 

Harg. Th. Hargrave on the Theliusaon Act. 

Harl C. B. M. Harleian Collection, British 
Museum. 

Harm. Harmon's Reports, California Reports, 
vols. 18-16. 

Harm. (U. C.). Harman's Common Plena Reports, 
Upper 

Harp. Harper's Reports, South Carolina. 

Harp. Con. Cos. Harper’s Conspiracy Cases, 
Maryland. 

Harp. Eq. Harper’s Equity Reports, South Caro¬ 
lina 


'8 Decisions, Scotch Court of See- 


Harr 

Harr. (Del.). 

Harr. (Ltd). 

Harr. (Mick.) 

Michigan. 

jK£( H. J.) 

Law* vola 16-10. 

Harr. (fli). Harris's Reporta Pennsylvania 


Harrison's Reports, New Jarasy Law. 
Harrington's Reports, Dslawara. 
Harrison's Reports. Indiana 
Harrington's Chancery Reports, 

Harrison's Reports, New Jersey 


;-- a quiu/lTRUU, 

Marr. Ck* HArrboa'i Chancery Report*, Miohl - 


- Ok- Fr. Harrison’s Chancery Practloe. 

Avr. Con. La. R. Harrison’s Condensed LouM- 
na Reporia 

Han-. Dig. Harrison’s Digest of English Common 
Law Reporta 

Harr. Harris’s Book of Entriea 
^Horr. Proa. Harrison’s Common Law Procedure 

Jgwr- A G. Harris sad Gill’s Reports, Mary- 

^Harr. A J. Harris and Johnson's Reports, Mary- 

^^Horr^j* McH. Harris and McHenry's reporia 

Harr. A R. Harrison and Rutherford's Reports, 
English Common Plena 

Harr. A 8. Harris sad Simrall's Reports. M1 itt*t- 
aippi, vola 48-88. 

Harrison and Wollaston's Reporta 
En glish King's Bench, 

Harris. Harris’s Reporta Pennsylvania 
Hart. Hartley's Reports, Texas 
Hart. Dig. Hartley's Digest of Laws, Texas 
Hare. Law Rev. Harvard Law Review. 

Unlt * d 8u ‘“ 

Hast. Med. Jur. Haslam's Medical Jurisprudence. 
Hast. H a s t i ngs’ Reporta Maine Reporta 
Host. TV. 8p. Speeches In the trial of Warren 
Hastings Ed. by Bond. 

Hois. Pr. Hstsell’s Parliamentary Precedents 
Hav. Oh. Rep. HavHand’s Chancery Reports, 
Prince Edward Island. 

Haw. Hawkins : Hawaiian Reports 
Hawaii. Hawaii (Sandwich Island) Reports. 

Haw. Am. Cr. Rep . Hawley's American Criminal 
Reports 

Haw. W. Cos. Hawe's Will Case. 

Hawk. Hawkin's Reports, Louisiana Annual. 
Hawk. Abr. or Hawk. Co. Litt. Hawkins's Coke 
upon Littleton. 

Hawk. P. C. Hawkins's Pleas of the Crown. 
Hawk. W. Hawkins on Construction of Wills. 
Hawks. Hawks’s Reports. North Carolina. 

Hawl. ( Nev.). Hawley's Nevada Reports and Di- 


Hawley Cr. R, Hawley's American Criminal Re¬ 
ports. 

Hag. Hayes' Reports. Irish Exchequer. 

Hag Ace. Cos. Hay's Cases of Accident or Negli¬ 
gence. 

Hag. Conv. Hayes's Conveyancer. 

Hag (Calc.). Hay'B Reports, Calcutta. 

Hay. Est. or Hay. U. D. A F. Hayes on the Law 
of Usee, Devises, and Trusts, with reference to the 
Creation and Conveyance of Estates. 

Hay. Exch. Hayes's Reports. Irish Exchequer. 

Hay. Lim. Hayes on Limitations. 

Hay. A J. or Haves A Jones. Hayes and Jones's 
Reports. Irish Exchequer. 

Hag A M. Hay and Marriott's Admiralty De¬ 
risions. 

Hay. A J. Wills. Hayes and Jarman on Wilis. 

Hayes. Hayes’s Reports, Irish Exchequer. 

Hayes Conv. Hayes on Conveyancing. 

Hays R. P. Hays on Real Property. 

Haynes Lead. Cos. Haynes’ qtuaenta’ Leading 
Cases. 

Hayw. L. R. Hayward's Law Register, Boston. 
Hayw. (N. C.). Haywood’s Reports, North Caro 


Hay id. (Tenn.). Haywood's Reports, 

Hayw. A H. ( D . C.). Hayward 
Circuit Court Reports. 

Hax. Pa. Reg. Hazard's Pennsylvania Register. 
Has. U. 3. Reg . Hazard's United 8t*tes Regis 
ter. 

Hax. A Rock. M. War. Haxlitt and Roche 
Maritime Warfare. 

Head. Head's Reports, Tennessee. 

Heard Civ. PI. Hoard's Civil Plmdlng. 

Heard’s Criminal Law, Mamachu 


and Hacleton 


on 


Heard Cr. L. 
setts. 

Heard Cr. Ft. 
Heard L. A 31 


Heard’s Criminal Pleading. 
Heard on Libel and Slander. 


Heath. Heath's Reports, Maine. 

Heath Max. Heath's Maxima 

Heck. Cos. Hecker's Leading Cases on Warranty. 

Hein. Helneccius Opera. 

Hrisk. HetskeU's Reports, Tennessee. 

Helm. Helm's Reports, Nevada Reports. 

Hem. A Mil. Hemming and Millers Reports, Eng¬ 
lish Chanoery. 

Homing. (Miss.). Hemingway's Mississippi Re¬ 
ports. 

Hemp. Hempstead's Reports, U. 8. Mb Circuit 
mw> Dot. of Ark. 

Hen. King Henry; thus 1 Hen. L signifies the 
first year of the reign of King Henry I, 

Hen. Bla. Henry BlaekstonVs Reports, En g li s h 
Hen. For. Law. Henry on Foreign Law. 

Hen. La. Dig. HenWi Louisiana Digest. 

Hen. Man. Cos. Henry’s Manumimioa 

Hen. Va. J. P. Hesdng'a Virginia Justioe of the 

Munford’s Reports, Vir- 
CaUforals. 


State Re- 


Hen. A M. Hening 

gink 

Hepb. Hepburn's. 

Hcpb. (Pa.). Hepburn's 
porta 

Her. Heme's Pleader. _, 4 _ 

Her. Char. U. Herne's Law of Charitable U 
Her. Estop . Herman on EstoppeL 
Her. Ex. Herman on Execudoba _ . , 

Her. Hist, or Her. Jur. Heron's History of Juris 
prudence. 

net . Hetiey’s Reports. English Common Plena 


ir> 


ABBBEVI A.TION 



ABBREVIATION 


lfi 


Bankruptcy Reports (in 2Glyn and Jameson). 

Jan. Angl. Janl Anglorura. 

Jar. Ch. Pr. Jarman's Chancery Practice. 

Jar. Pow. Dev. Powell on Devises, with Motes 
Jarman. 

Jar. Free. By the wood and Jarman's Precedents. 

Jar. Wills. Jarman on Wills. 

Jard. TV, Jardine’s Criminal Trials. 

Jarm. Ch. Pr. Jarman's Chancery Practice. 

Jarm. Pow. Dev. Powell on Devises, with Notes 
by Jarman. 

Jarm. Wills. Jarman on Wills. 

Jarm. d By. Conn. Jarman and Bythewood’s 
Conveyancing 

Jctvs. Junaconsultus. 

Jebb Or. Cos. or Jebb Jr. CV, Cos. Jebb'B Irish 
Crown Cases. 

Jebb dt B. Jebb and Bourke's Reports, Irish 
Queen 'b Bench. 

Jebb dt 8. Jebb and Byrnes’s Reports, Irish 
Queen's Bench. 

Jeff. Jefferson's Re porta, Virginia. 

Jeff. Ban. Jefferson's Parliamentary Manual. 

Jenk. Jen tin’s Reports. English Exchequer. 

Jena. Jennlson'8 Reports, Michigan. 

Jer. Eq. Jur. Jeremy’s Equity Jurisdiction. 

Jo. Juris. Journal or Jurisprudence. 

Jo. d La T. Jones and La Touche's Reports, Irish 
Chancery. 

John, d H. Johnson and Hemming's Reports, 
English Chancery. 

Johns. Johnson's Reports, New York Supreme 
Court. 

Johns. Bills. Johnson on Bills of Exchange, etc. 

Johns. Cos.. Johnson's Cases, New York Supreme 
Court. 

Johns. Ch. Johnson's Chancery Reports, New 
York. 

Johns. Ch. Johnson's Reports, English Chancery. 

Johns. Ch. (Md.)'Ot Johns. Dee. Johnson's Mary¬ 
land Chancery Decisions, 

Johns. Ch. (N. Y.) or Johns. Ch. Cos. Johnson’s 
Chancery Reports, New York. 

Johns. Ct . Err. Johnson’s Reports, N. Y. Court of 
Errors. 

Johns. Keel. Late. Johnson's Ecclesiastical Law. 

Johns. (Bd .). Johnson's Maryland Reports. 

Johns. (Hew Zealand). Johnson's New Zealand 
Reports. 

Johns. TV. Johnson's Impeachment Trial. 

Johns. U. 8. Johnson’s Reports, U. S. 4th Circuit, 
Cliase's Decisions. 

Johns. V Ch. Cos. Johnson's Cases In Vice-Chan¬ 
cellor Wood's Court. 

Johns. d H. Johnson and Hemming'g Reports, 
English Chancery. 

J<>hnst. Inst. Johnston's Institutes of the Law of 
Spain. 

Johnst. N. Z. Johnston's Reports, New Zea¬ 
land. 

1 Jon. Wm. Jones's Reports, English King's 
Bench and Common Pleas. 

2 Jon. Thos. Jones's Reports, English King's 
Bench and Common Pleas. 

Jon. (Ala.). Jones's Reports, Alabama, 62. 

Jon. (Mo.). Jones's Reports, Missouri. 

Jon. (N. C.). Jones's Law Reports, North Caro- 


Johnson's Reports, N. Y. Court of 


Jon. (Mo.). Jones's Reports, Missouri. 

Jon. (N. C.). Jones's Law Reports, North Caro¬ 
lina. 

Jon. (N. C.) Eq. Jones's Equity Reports, North 
Carolina. 

Jon. (Pa.). Jones's Reports, Pennsylvania. 

Jon. (U■ C .). Jones's Reports, Upper Canada. 

Jon. B. d W. Jones, Barclay, and Whittelsey's 
ReDorts, Missouri, vol. 31. 

Jon. Bailm. Jones's Law of Bailments. 

Jon. Corp. Sec. Jones on Corporate Securities. 

Jon. Eq. Jones's Equity Reports, North Carolina. 

Jon. Exch. Jones's Reports, Irish Exchequer. 

Jon. Inst. Jones's Institutes of Hindoo Law. 

Jon. Intr. Jones's Introduction to Legal Science. 

Jon. Ir. Exch. Jones’s Reports, Irish Exchequer. 

Jon. L. O. T. Jones on Land Office Titles. 

Jon. Jfort. Jones on Mortgages. 

Jon. Railtc. Sec. Jones on Railway Securities. 

Jon. 3alv. Jones on Salvage. 

Jon. T. Thos. Jones's Reports, English King's 
Bench and Common Pleas. Sometimes cited as 2 
Jones. 

Jon. W. Wm. Jones's Reports, English King’s 
Bench and Common Pleas. Sometimes cited as 1 
Jones. 

■Jon. d C. Jones and Cary's Reports, Irish Ex¬ 
chequer. 

Jon. d La T. Jones and La Touche's Reports, 
Irish Chancery. 

Jon. d S. Jones and Spencer's Reporta, New 
York City Superior Court, vote. 38-40. 

Jones. See Jon. 

Jones, B. d W. (Mo.). Jones, Barclay and Whit- 
telsey'a Reports, Missouri Supreme Court (81 Mis¬ 
souri)- 


Wm. Jones's Reports English King's 
Common Pleas. Sometimes cited as 1 


Jord. P. J. Jordan's Parliamentary Jour nal 

Jour. Jur, Journal of Jurisprudence (Hall’s), 
Philadelphia. ' 

Jour. Jur. (8c.). Journal of Jurisprudence and 
Scottish Law Magazine, Edinburgh. 

Jour. Law. Journal of Law, Philadelphia. 

Jour, TYib. Com. Journal des Trlbunaux de Com¬ 
merce, Parte. 

Joy Chal. Joy on Challenge to Jurora 

Joy Ev. Acc. Joy on the Evidence of Accom¬ 
plices. 

Jud. Judgments. Judicial. Judicature. 

Jud. Book of Judgments, En glish Courts. 

Jud. Chr. Judicial Chronicle. 

Jud. Com. of P. C. Judicial Committee of the 
Privy Council. 

Jvd. Repos. Judicial Repository, New York. 

Ji d Sw. (Jamaica). Judah and Swan's Re¬ 
port- Jamaica. 

Jur. The Jurist Reports in all the Courts, Lon¬ 
don. 

Jur. Eccl. Jura Ecclesiastics. 

Jur. Bar. Molloy'a De Jure Maritlmo. 

Jur. N. 8. The Jurist, New Series, Reports in all 
the Courts, London. 

Jut. M. Y. The Jurist or La* and Equity Re¬ 
porter, New York. 
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L >' Ixvur rigntl, place of the seal. 

I Solic. 8*ltc Uw 

(, Sfw Mag Y N. Low Student'* MifulM,K«v 
Sene*. 

L T The low Time*. Scnuston, Pa. 

L T. The l aw Time*, London. 

L T. B American La* Ttmee Bankruptcy Re¬ 
port* 

L T J. Low Time* Journal 
L, T. S. S. or L T Rep. .V. A Low Time* Re¬ 
port*. New Seriea, English Court*, with Irish and 
Scotch Caere. 

1.. T K Law Time* Reports. In all the Courts 
L, r. Rep. Lehigh Valley Reporter, Pemiayl 
nu>ia. 

U A F In*. Dig. Littleton and Blatchley'a Insur- 
anoe Digret. 

L A C. C. C. Leigh and Cawe'a Crown Ghana, 
English. 

L. A K. Rep. Law and Equity Reporter, Kew 

York. 

L(f E. English Law and Equity Report*. Boston 

Edition. 

L A G. t. Ft wait. Lloyd and Qoold'a Cases fern- 
parr Plunkett. Irish Chancery. 

L A (i. t. Sug. Lloyd and Qooid temp. Sugden, 
Irish Chancery. 

L. A M. Lowndes and Maxwell's Reports, English 
Ball Court. 

L. A T. Longfield and Townsend's Reports, Irish 
Exchequer. 

L. A TV. or L. A WeLtb. Lloyd and Welsby's Mer¬ 
cantile Cases, English Courts 
La. Lane's Reports. English Exchequer. 

La. Louisiana Reports. 

La. Ann. Louisiana Annual Reporta 
La. L J. Louisiana Law Journal, New Orleans, 
ldT5. 

La. L. J. (ScAwO- IrfHilsiana Law Journal 
i Schmidt's), New Orleans 
La Laurt det Her. Trait*dee Servitudes nrnllne. 
par M La Laure. 

La. T. R. Martin s Louisiana Term Reports, vole. 

i-)* 

Lab La tact's Reports, U. S. District Ct., Cali¬ 
fornia. 

Lac. Dig. Ry. Dec. Lacey's Dlgtat of Railway 
Decisions 

Lack. Leg. R. Lacks wans Legal Record, Scran¬ 
ton. Pa. 

Lai. R. P. Laior oo Real Property. 

Lalor. Lalor's Supplement to Hill and Denio's 
Reports. New York. 

Lamb ArcKai. Lombard's Archalocomia. 

Lamb Eiren. Lambard'* Eirenarcha, 

Lane. B. The Lancaster Bar, Pennsylvania. 

Ia nc. L Rev. Lancaster Law Review. 

Land. Eat. C. Landed Estates Court. 
lane. Lane's Reports, English Exchequer. 

Lang. Eg. Pi. LangdeU’s Summary of Equity 
Pleading. 

Lang. Lead. Co*. Lang dell ’b Leading Case* on 

Contracts. 

Lang. L C. Sales. L&ngdeU’e Leading Caeea on 

Sales. 

Lan*. Lansing's Reports, New York Supreme 
Court Reports, vote. 1-7. 

Lan*. CV or Lan*. 3ei. On*. Lansing's Select Chan¬ 
cery Cases, New York. 

Laper. Dec. Laperriere’s Speaker *9 Decisions, 
Canada. 

L at. or Latch. Latch's Reports, English King's 
Bench. 

Lath. Lathrop's Reporta, Massachusetts. 

Lauder. (Lauder of) Fountainhall's Scotch Ses¬ 
sion Cases. 

Lour. Prim,. Laurence an the Law and Custom 
of Primogeniture. 

Laus*. Eq. Laussat's Equity In Pennsylvania. 

Late Bui. Law Bulletin, San Francisco 
Law Chron. Law Chronicle. London. 

Law Chron. Law Chronicle, Edinburgh. 

Law. Con. Lawson on Contracts. 

Law Ex. J. Law Examination Journal, London. 
Laic Fr. A Lot. Diet. Law French and Latin 
Dictionary. 

Law Int. Law Intelligencer. 
law Jour. Law Journal. See L. J 
Law Jour (M. A W.). Morgan and Williams's 
Law Journal, London. 

Law Jour. (Smith'*). J p. Smith’s Law Journal, 
Londoa. 

Law Jut. Law’s Jurisdiction of the Federal 
Courts. 

E«iSh (reprint of 

Law Lib. X 3. Law Library, New Series, Phila¬ 
delphia 

Law Mag. Law Magazine, London. 

Lain hew*. Law News, St. Louis, Mo. 

JfZSLSL qSI" “**“ ot p *“° t ' cop^*ht 

surapait^ Lawea * Trectfae on Pleading In As- 
U / ^ LD Pr - Law’s Practice In the Courts of the 
( ^ iart ’ Rcv - L* w Quarterly Review, Lon- 

Couru ReC ’ LftW Recorder, Reports in all the Irish 

law Reo. Law Reports. See L. R. 
law Rep. Law Reporter, Boston. 

Law Rep. X. S. Monthly Law Reporter, Boston 
Taw Rep. (Tor.). Law Reporter. Toronto. 

Carohna^ P °*' < ^ aroUna Repository, North 

law Rev. Law Review, London. 

Xy* ReV lAW Quarterly, Albany, 

Jo^fa| K Snd<,?‘ J - L *’ r “*ri' w “<* <*“«">* 

Law Stu. Mag. Law Students' London 

C L * w T,me *- Cases LaaLMUm EnglSh 

2* OT J^ Time* Rep. X. 8. Law 

VrSFjiSSSi, EngU,h ,lth 

Low Timet (Scranton). Law Times. Scranton, 


I'm. 


Low ir eekty. Law Weekly, New York 
Lair if Mag. Mag. Lawyers' and Magistrates’ 
Magazine, Londoa. 

Lmcr* C. Lawns on Charter Parties. 

Iawe* PI. La we* on Pleading. 
latrr Lawrence's Reports. Ohio. 

Law*. Co*. CVt'm. L. Lawson's I .mdlnr CaaM In 
Criminal Law. 

ixiwz, Oas Eq. Lawson's Leading Cases la Equity 
and Constitutional Law, ^ r 

Law*. Lead . Cos. Nimp. Lawaon’s ^- 

Simplified. a - 

Lawton Cont. Lawson on Coatntota 

Law*. R. A Rem. Lawson. Mania and Remedies, 

Lay. Lay's Reports, ExTrllnh Chancery. 

Ld Kan. Kenyon's Reports, English King's 
Bench. ^ 

Raymond's Reporta, Engiuh King's 

Leo or Leo B. J. Lea's Reports, Tennessee. 
UshCourti, 1 ^* C ' Cases, Eng- 

LeachCat. Leach’s Club Caw*. London. 

Lead. Ca*. Eq. White and Tutor’s Cum 

Id Equity. ^ 

Leake Contr . Leake on Contracts. 

Lee. Elm. Leoons Elementalres du Droit Civil 
Remain. * 

Le Droit C. Can. la Droit Civil Canadian, Mon¬ 
treal. 

Lee or Lee Cos. Eoc. Lae's Cases, English Eccle¬ 
siastical Courts. 

Lee (Cat.). Lee's Reports, California. 

Lee Ah*. Lee on Abstracts of Title. 

t ?i F £** L®*’® Caeee tempore 

Hardwick©, English King's Bench. 

Lee Diet, or Lee Pr. Lee’s Dictionary of Prac¬ 
tice 

Le/. Dec. Lefevre’s Parliamentary Decisions, re¬ 
ported by Bourke. 

Lefrog. Lefroy's English Railroad and 
Cases. 

Leg. Leges. 

Leg. Adv. Legal Adviser, Chicago, Dl. 


Marvin. 


Leg. Bibl. Legal BibliographyVby J. 6. 

Leg. Burg. Leges Burgorum, Bcotland 
Leg. Chron. Legal Chronicle, Pottsvllle, Pa. 

Leg. Chron. Rep. Legal Chronicle Reports, Penn, 
sylvanla. 

Leg. Exam. Legal Examiner, London 
Leo. Exam . X. S. Legal Examiner. New Series, 
London. 

Leg. Exam. A L. C. Legal Examiner and Law 
Chronicle, London. 

Leg. Exam. A Med. J. Legal Examiner and Med¬ 
ical Jurist, London. 

Leg. Exam. W. R. Legal Examiner, Weekly Re¬ 
porter, London. 

Leg. Each Legal Exchange, Des Moines, Iowa. 
Leg. Q. Legal Guide, London. 

Leg. Qaz. Legal Oaxette, Philadelphia. 

Leg Qaz. Rep. Legal Gazette Reports, Penney! 
vania Courts. J 

Leg. Inq. Legal Inquirer, London. 

Leg. Int. Legal Intelligencer, Philadelphia. 

Leg. New*. Legal News, Montreal 
Leg. Ob*. Legal Observer, London. 

Leg. Oier. The Laws of Oleron 

Leg. Op. Legal Opinions, Harrisburg, Penns. 

Leg. Out. Legge on Outlawry 
Leg. Rec. Rep Legal Record Reporta. 

Leg. Rem. Legal Remembrancer, Calcutta High 
Court. 

Leg. Rep. Legal Reporter, Nashville, Ten a 
Leg. Rep. (Ir.). Legal Reporter, Irish Courts. 

Leg. Rev. Legal Review, London. 

Leg. Rhod. Laws of Rhodes. 

Leg. T. Cos. Legal Tender Cases. 

Leg. Ult. The Last Law. 

Leg Wisb. Laws of Wlsbuy. 

Leg. Y. B. Legal Year Book, London. 

■Ley. <f In*. Rept. Legal and Insurance Reporter, 
Philadelphia. 

Legg. Legget’s Reports, Scinde, India. 

Lequl. The Leguleian, London. 

Lehigh Val. L. Rep. Lehigh Valley Law Re¬ 
porter. 

Leigh. Leigh's Reports, Virginia. 

Leigh X. P. Leigh* Nisi Prius Law. 

, G Lelgn and Cave’s Crown Cases, Eng¬ 
lish Court*. ^ 

Leigh A D. Conv. Leigh and Dalxell on Conver¬ 
sion of Property. 

_LeifA R. P. St. Leith's Real Property Statutes, 
Ontario. 

Le Mar. Le Merchant's Gardner Peerage Case 
^Lrfjo^or Leon. Leonard’s Reports, English King's 

Lester Lester's Reports, Georgia. 

S* 1 * 1 "'* J^ocWons In Public Land 

Ut fcL loBO-TO. 

Lexter Supp. or Luter A B. Letter & Butler’s 
Supplement to 33d Georgia Reports. 

Lev. Levlnz’s Reports, English King’s Bench. 

Lew . Lewis's Reports, Nevada. 

Lew. C. C. Lewln’e C 
Lew. Cr. Law. Lewis 


’8 Crown Cases, English Courts, 
jwls’s Criminal Law of the U. S. 


Lewis’s tiling Cases on 
Lewis on Land Titles In 


Lew. L. Cat. on L. L. 

Public Land Law. 

Lew. L. T. »n Phiia. 

Philadelphia. 

Lew- iVrp. Lewis on the Law of Perpetuities. 
Lww. Pr. Lewis’s Principles of Conveyancing. 
Lew. Stocka. Lewis on Stocks, Bonds, etc. 

Lew. Tr. Lewin on Trusts. 

Lex Cu»t. Lex Custumarla. 

Lex Man. Lex Mane riorum, 

Iwx Mer. or Lex Mer. Red. Lex Mercatorla, by 
00 1 

Lex Mer. Am. Lex Mercatorla Americana. 

Lex Part, Lex Parllainentaria. 

^ Le J ? >8 English Court of Wards 

and other Courts.- 
Lib. Liber, Book. 

^IM^Am. Liber A**i*arum (Part 5 of the Year 
Lib. Ent. Old Book of Entries. 


Lib. Feud Liber Feudorum / Ooneuetudinu 
Feudorum , at ond of Corpus Juris Civili*. 

Lib. Intr. Liber Intrationum: Old Book of En¬ 
tries. 

Lib, L. A Eq. Library of Law and Equity. 

Lib. Niger. Liber Niger, or the Black Book. 

Ub. Pi. Liber PtacUandi , Book of Pleading. 

Lib. Reg. Register Books. 

Ub. Rub. Liber Ruber, the Red Book. 

Ub. Ten. Liber Tenementum. 

TAeb. Civ. Lib. Lleber on Civil Liberty and Self- 
Government. 

Life A Acc. In*. Life and Accident Insurance 
Reports (Bigelow’s). 

Cig. Dig. Ligon's Digest (Alabama;, 

Lit. Lilly’s Reports or Entries, English Court of 
Assize. 

Lil. Abr. Lilly’s Abridgment. 

Lit. Reg. Lilly's Practical Register. 

Lind. Jut. Llndley’s Jurisprudence. 

Lind. Part. Lindley on Partnership. 

Lit. Littleton's Reports, English Common Pises 
and Exchequer. 

Lit. ». Littleton, section- 
Lit. Ten. Littleton's Tenures, 

Lift. (Ky.). LitteU’s Reports, Kentucky. 

Utt. Set. Ca*. LitteU’s Select Caseo, Kentucky. 
Utt. A B. Littleton and Blatchley'a Digest of 
Insurance Decisions. 

Liv. Uvre, Book. 

Liv. Cat. Livingston's Cases In Error, New 
York, 

Uv. Jud Op. Livingston's Judicial Opinions, 
New York. 

Liv. L. Mag. Livingston's Law Magazine, New 
York. 

Liv. L. Reg. Livtngstoa’a Law Register, New 
York. 

Liverm. Ag. Livermore on Principal and Agent 
Li verm, Die*. Livermore’s Dissertation on the 
Contrariety of Laws. 

Li*. Sc. Exch. I .liars' Scotch Exchequer Caseo. 
Li. Lege*, Laws. 

JJo. Ch. 3t. Lloyd’s Chitty'a Statutes. 

IJo. T. M. Lloyd on Trademarks. 

Lio. A Q. t. P. Lloyd and Goold's Reports, tem¬ 
pore Plunkett, Irish Chaacery. 

lio. A Q. t. S. Lloyd and Goold's Reports, fern. 
pore Sugden, Irish Chancery. 

JJo. W. ^Lloyd A W., or Lio. A W. Mer. Ca*. 
Lloyd and Welsby's Mercantile Cases, English 
King's Bench. 

Loc. cit. Loco citato, in the place cited. 

Loc. Ct. Qaz. Local Courts and Municipal Gazette 
Toronto, Out. 

Lock. Rev. Ca*. Lockwood’s Reversed Caeee, New 
York 

Lofft. Lofft’s Reports, English King's Bench. 

Log. Comp. Logan’s Compendium of English, 
Scotch, and Ancient Roman Law. 

Low dee Batim. Lois des Bailments. 

Lom. C H. Rep. Lomas's City Hall Reporter, 
New York 

Lom. Dig. Lomax's Digest of the Law of Real 
Property in the U. S. 

Land. Jur. London Jurist, Reports In all the 
Courts. 

Land. Jur. N. S. London Jurist, New Series. 

Lomi T. Mai j. London Law Magazine. 

Long Quint. Year Book, part 10. 

Long/. A T. Longfleld and Townsend’s Reports, 
Irish Exchequer. 

Lor. In*t. Lorimer’s Institutes. 

Lor. A Rum. Loring & Russell, Election Cases, 
Massachusetts. 

Lords Jour. Journal of the House of Lords. 
Lorenz (Ceylon). Lorenz's Ceylon Reports. 

Louis. Code. Civil Code of Louisiana. 

Love. Will*. Loveless on Wilis. 

Low. lAwell'a Decisions, U. S. Diet, of Massachu¬ 
setts. 

Low. Can. Jur. Lower Canada Jurist, Montreal. 
Low. Can. L. J. Lower Canada Law Journal. 

Low. Can. Rept*. Lower Canada Reports. 

Low. C. Seign. Lower Canada Seignori&l Re¬ 
ports. 

Lown. Av. Lowndes on Average. 

Loim, Col. Lowndes on Collisions at Sea. 

Lown. Leg. Lowndea on Legacies. 

Lown. A M. Lowndes and Maxwell’s Bail Court 
Reports, English. 

Loum. M A P. Lowndes, Maxwell and Pollock's 
Ball Court Reports, English. 

Lube Eq. Lube on Equity Pleading. 

Luc Lucas's Reports, English (10 Modern). 

Lud. El. Ca*. Luder's Election Cases, English. 
Ludd. Luddeo's Reports, Maine. 

Lum. Ca*. or Lum. P. L. Ca*. Lumley's Poor 
Law Casea. 

Lum. ftrl, Pr. Lumley’s Parliamentary Prac¬ 
tice. 

Lum. Bet. Lumley on Settlements and Removal. 
Lush, or Lush, Adm. Lushington’s A dm iralty 
Reports, English. 

Lush. P. L. Lushlngton on Prize Law. 

Lush. Pr. Lush's Practice. 

Lut. Lutwyche’s Reports, English Common 
Pleas. 

Lut. Elec. Ca*. Lutwyche's Election Cases, Eng¬ 
lish. * 

Lut. Ent. Lutwyche’s Entries. 

Lut. R. C. Lutwyche's Registration Cases. 

Luz, L, / Lucerne Lew Journal. 

Lux. L. T. Luzerne Law Times. 

_ Lux-Leg. Ob. Luzerne Legal Observer, Carbon- 
dale. Pa. 

. Lux Leg. Reg. Luzerne Legal Register, Wilkes- 
barre, Pa- 

Lynd. Prov. Lyndwood's Provinciales. 

Lyne. Lyne's Reports, Irish Chancery. 

M. Queen Mary ; thus 1 M. Big nines the first year 
of the reign of Queen Mary. 

M. Michaelmas Term. Mortgage. 

M. Morlson's Dictionary or Decisions, Scotch 
Court of Session. 

M. Session Cases, 8d Series, Scotland (Maonher- 

BOD). 
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M. Cas. Magistrate*' Carnes. 

M. (1 C. Moody’s Crown Co sea. 

M. D. <t D. Montagus, Dmooo and DeGex'a Re¬ 
ports, English Bankruptcy. 

M. G. dt 3. Manning, Qranger and Scott's Re¬ 
ports, English Common Plena Common Bench Re¬ 
ports, toIs, 1-8. 

M L. Mercian Law. 

M. L. J. Memphis Law Journal, Tennessee. 

M. U R. Maryland Law Record, Baltimore. 

M. M. R. Mitchell's Maritime Register, London. 
M. P. 0 Moore’s Privy Council Cases, English 
M. R. Master of the Rolls. 

MS Manuscript, Manuscript Reports. 

M. fit. More's Rotes on Stair's Institutes. 

M. T. Michaelmas Term. 

M. db Ayr. Montagu and Ayrton's Reports, Eng¬ 
lish Bankruptcy. _ 

M. it B. Montagu and BUgh's Reports, English 
Bankruptcy. 

M. db C. Mylne and Craig’s Reports, E n g l is h 
Chancery. _ _ . 

M. it C. Bankr. Montagu and Chitty's Bank* 
ruptcy Reports, English. 

M it G. Manning and Granger's Reports, Eng* 
Ush Common Pleas. 

if <t Gel. Msddock and Qelhart's Reports, Eng¬ 
lish Chancery. 

M. db Gord. Mocnagbten and Gordon’s Reports, 
English Common Pleas. 

M. it H. Murphy and Hurlstone'e Exchequer Re¬ 
ports. 

M. db K. Mylne and Keen's Reports, 

Chancery. 

M. it M. Moody and Malkin's Reports, 

Nisi Prlus. 

M. db Me A. Montague and McArthur's Reports, 
English Bankruptcy. 

M. dt P. Moore and Payne's Reports, English 
Common Pleas and Exchequer. 

M. db R. Manning and RyLand’s Reports, English 
Kliig’u Bench. 

if it R. M. C. Manning and Ryland's Magistrate 
Cases, English King’s Bench. 

M. <t Rob. Moody and Robinson's Nisi Prlus 
Cases, English Courts. 

M. it S. Maule and Selwyn's Reports, English 
King's Bench. 

if. it S. or M. db Bcott. Moore and Scott’s Re¬ 
ports, English Common Pleas. 

M <t W. Meeeon and Welsby's Reports, English 
Exchequer. 

M. db Y. Martin and Yerger’s Reports, Ten- 

D66A66 

Me All. McAllister's Reports, U. S. Dlst. of Cali¬ 
fornia. 

McArlh. McArthur's Reports, Dlst. of Columbia. 
McArth. C. M. McArthur on Courts Martial. 
MacAr. it Mackey. Mac Arthur and Mackey, Re¬ 
ports of District of Columbia Supreme Court. 

MacArth. Pat. Cos. Mac Arthur, Patent Cases, 
District of Columbia. 

McCahon . McCahon's Reports, 8uprerae Court 
of Kansas and U. 8. Courts, Dlst. of Kn"^ a 
McCall Pr . McCall's Precedents. 

JfcCarf. McCarter's Chancery Reports, New 
Jersey Equity, vole. 14-15. 

McClain Ca>. Car. McClain's Cases on Carriers. 
McClel. McClelland's Reports, English Exche¬ 
quer. 

McClel. Pro. Pr. McClellan’s Probate Practice. 
McClel. it Y. McClelland and Younge's Reports, 
English Exchequer. 

McCook. McCook's Reports, Ohio. 

McCord. McCord’s Law Reports, South Carolina. 
McCord CK. McCord’s Chancery Reports, South 
Carolina . „ 

McCork. McCorkle’s Reports, North Carolina, 
vok. 65. 

McCr. Elect. McCrary's American Law of Elec¬ 
tions. 

McCrary. McCrary, United States Circuit Court 
Reports. 

McCull. Diet. McCullough’s Commercial Dic¬ 
tionary. 

Me Don. [net. McDonall'B Institutes of the Law of 

Scotland. 

McGill. Sc. Seas. McGill's Manuscript Decisions, 
Scotch Court of Session. 

McOloin. McGloin’s Reports, Louisiana Court of 
Appeals. 

A/cATinn. Jus. McKinney’s Justice. 

ifcKinn. Phil. Ev. McKinnon's Philosophy of 

J£ V i(|p|'QQ0 

\fcL. or McLean. McLean's Reports, U. 8. Cir¬ 
cuit Court, 7th Circuit. 

M<-Mas. R. L. McMaster’s Railroad Law, New 

Y ork. 

McMull. McMullan's Law Reports, South Caro¬ 
lina. , ^ 

McMull. Ck. or McMuU. Eq. McMullan's Chan¬ 
cery Reports. South Carolina. 

McNagh. Elem. McNaghten's Elements of Hindoo 
Law. 

Macas. Macassey’s Reports, New Zealand. 

Macc. Cos. Maccola's Breach of Promise Cases. 
Maccle m. Macclesfield's Reports (10 Modern). 
Mac/. Macfarlane's Reports, Scotch Jury 
Courts, 

Mac/. Pr. Macfarlane’s Practice of the Court of 
Session. 

Mack. C. L. MackelUey on Civil Law. 

Mack. Cr. L. Mackenzie on the Criminal Law of 
Scotland. 

Made. Inst, Mackenzie's Institutes of the Law of 
Scotland. 

MacJb. Ob*. Mackenzie’s Observations on Acts of 
Parliament. 

Mack. Rom. L. Mackenzie's Studies in Roman 
Law. 

Mackey. Mackey's Supreme Court Reports, Dis¬ 
trict of Columbia. 

Mod. Dec. Maclaurln's Decisions, Scotch Courts. 
Mad. Sh. Maclachlan on Merchant Shipping. 
Mad. dt R. Maclean and Robinson's Scotch Ap¬ 
peals. 

.Worn, Mftcnaehten’s (W. H. I Report*!. India. 
Mam. C. M. SlAcuagtuen on Courts Martial. 


Macs. F. F. Macnaghten's Reports, India. 

Mam. NuL Macnamara on Nullities and Irregu¬ 
larities In the Practice of the Law. 

Mocn. db G. Macnaghten and Gordon's Reports, 
English Chancery. 

Macomb C. if. Macomb on Courts Martial 

Macph. Hacphenon's Cases, Court of Session 
Cases, 8d Series. 

Macph. Inf. Macpberson on Infancy. 

Macq. Deb. Maoqueen's Debates on Life Peerage 
Question. 

Macq. H. L. Cos. Macqueen's House of Lords 
Cases, Appeals from Scotland. 

Macq. H. it W. Macqueen on Husband and 
Wife. 

Macq. M. it D. Macqueen on Marriage and Di¬ 
vorce. 

Macr. P. Cat. Kacrory's Patent Cases. 

Moo*, it H. Macrae and Hertslet's Insolvency 
Cases. 

Mad. Exch. Madox's History of the Exchequer. 

Mad. Form. Madox's Formulare Angllcarum. 

Mad. H. Ct. Rep. Madras High Court Reports. 

Mad. Jur. Madras Jurist, India. 

Mad. Paper*. Madison’s (James) Papers. 

Mad. 8. D. R. Madras Sudder Dew any Reports. 

Mad. Sel. Madras Select Decrees. 

Madd. Haddock's Reports, English Chancery. 

Madd. Ch. Pr. Haddock's Chancery Practice. 

Madd. db G. Haddock and Geldart’s Reports, 
English Chancery (vol. 6, Haddock's Reports). 

Mag. The Magistrate, London. 

Mag. Co*. Magistrate Cases, Edited by Blttles- 
ton. wlae and Parnell. 

Mag. Char. Magna Charta. 

May. In*. Msgen on Insurance. 

May. (Jfd.) or Mayr. Magruder’s Reporter Mary¬ 
land, vols. 1-2. 

Maine, Maine Reports. 

Maine Anc. L. Maine on Ancient Law. 

Maine Vil. Com. Maine on Village Communities. 

McU. Malyne's Lex Mercatorla. 

Mall. Ent. Mallory's Modern Entries. 

Man. Manning's Reports, English Court of Re¬ 
vision. 

Man. £1. Cojl Manning's Election Cases. 

Man. Exch. Pr. Manning’s Exchequer Practice. 

Man. Or. <± 8. Manning, Granger and Scott's 
Reports, English Common Pleas. 

Man. <t u. Manning and Granger's Reports, 
English Common Pleas. 

Man. db R. Manning and Ryland's Reports, Eng¬ 
lish Klng'B Bench. 

Man. it R. Mao. Cat. Manning and Ryland's 
Magistrate Cases, English King’s Bench. 

Manl. Fine*. Manley on Fines. 

Mann, or Mann. (Mich.). Manning's Reports, 
Michigan Reports, vol. 1. 

Mann. Com. Manning's Commentaries on the 
Law of Nations. 

Manning. Manning's Unreported Cases, Louis¬ 
iana. 

Manson. Mammon's English Bankruptcy Cases. 

Manum. Cas, Manumission Cases, New Jersey 
(Bloomfield's). 

Manw. Manwood's Forrest Laws. 

Mav. Maritime. 

Mar. March* 

Mar. Br. March' 

Cases. 

Mar. L. Ca*. or Mar. L. Rep. Maritime Law 
Cases (Crockford’s), English. 

Mar. L. Ca*. N. 8. or Mar. L. Rep. N. S. Maritime 
Law Reports, New Series (Asplnall’s), English. 

Mar. Rec. B. Martin's Recital Book. 

Mar. Reg. Mitchell’s Maritime Register, London. 

Marine Ct. R. Marine Court Reporter (Mc- 
Adam’a), New York. 

Mark. El. Markley's Elements of Law. 

Marr. Adm. Marriott's Reports, English Ad¬ 
miralty. 

Mar*h. Marshall's Reports, English Common 
Pleas. 

Mar*h. (Ky.) or Mar*h. A. K. A. K. Marshall’s 
Reports, Kentucky. 

l/ari/t. Calc. Marshall's Reports, Calcutta. 

Mar*h. Dec. Brockenbrough’s Reports. Marshall's 
U. S. Circuit Court Decisions. 

Marsh. Ins. Marshall on Insurauce, 

Marsh. J. J. J. J. Marshall's Reports, Kentucky, 

Marsh. Op. Marshall's (Chief Justice) Constitu¬ 
tional Opinions. 

Mart. (Cond. La.). Martin's Condensed Louisana 
Reports. 

Mart. (Ga.). Martin's Reports. Georgia. 

Mart. (/nd.). Martin's Reports, Indiana. 

Mart, or Mart. (La.). Martin’s Reports, Lou Sk¬ 


i’s Reports, English King's Bench, 
larch's Translation of Brook's New 


Mart. Law Nat. Martin’s Law of Nations. 

Mart. N. S. or Mart. (La.) N. 8. Martin’s Re 
ports, New Series, Louisiana. 

Mart. (N. C.). Martin's Reports, North Carolina 
Mart, it Y. Martin and Yeager's Reports, Ten 

Mar u. Av. Marvin on General Average. 

Marv. Leg. Bibl. Marvin's Legal Bibliography. 
Marv. 3aiv. or Marv. Wr. db 8. Marvin on Wreck 
and Salvage. 

Maryland. Maryland Reports, 1861-1896. 

Mas. Mason’s Reports, U. 8. Circuit Court, 1st 
Circuit. 

Mas*. Massachusetts Reports. _ 

Mass. L. R. Massachusetts Law Reporter, Boston. 
Mass. Dr. Com. Masse’s Le Droit Commercial 
Math. Ev. Matthews on Presumptive Evidence. 
Mats. Matson*s Reports, Connecticut. 

Mntth. (W. Pa.). Matthews’s Reports, West Vir¬ 
ginia Reports, vol. 0. „ _ . . 

Matth. Com. Matthews's Guide to Commissions 
In ChAncery. 

„Vafth. Dig. Matthews’s Digest. 

Mnu. t Pol. Sh. Maude and Pollock's Law of 

8h » Sel. Ma ule A Selwyn's Reports, English 
King's Bench. * _ 

Mrtug. Lit. Pr. Maughan on Literary Property. 
Max. Maxima. , „ . . s 

Maxw. lot. Sts. Maxwell on the Interpretation of 
Statutes. 


May Const. Hist. May’s Constitutional History 
of England. ' 

May Crim. L. May's Criminal Law. 

May Fr. Conv. May on Fraudulent Conveyances. 
- May Hist. May’s Constitutional History of Eng¬ 
land. # • 

May Ins. May on Insurance. 

Jfay. Merg. nayhew on Merger. 

May P. L. May s Parliamentary Law. 

hwttj-uUone*' ® Romani et Hispani Juris 

Mayn. Maynard’s Reports, 1st Year Boot 
Mayne Dam. Mayne on Damages. 

Mayo Just. Mayo's Justice. 

Mayo <t Moul. Mayo and Moulton's Pension 

Laws. 

Jfd. Maryland Reports. 

Md. Ch. Maryland Chancery Decisions, by John¬ 
son. 

Md. L. Rec. Maryland Law Record, Baltimore. 
Md. L. Rep. Maryland Law Reporter, Baltimore. 
Jfd. L. Rev. Maryland Law Review. 

Me. Maine Reports. 

Mechem Ag. Mechera on Agency. 

Mech. Cas. Ag. Mechem's Cases on Agency. 

Med. Jur. Medical Jurisprudence. 

Jfed. Leg. J. Medloo-Legal Journal, New York 
City. 

Medd. Meddaugh's Reports, Michigan. 

Mees, db Weis. Meeeon & Welsby's Reports, Eng¬ 
lish Exchequer. 

Meigs. Meigs's Reports, Tennessee. 

Mem. L. J. Memphis Law Journal, Tennessee. 
Menz. Menxle's Reports, Cape of Good Hope 
Mer. or Meriv. Merl vale's Reports, English Chan¬ 
cery. 

Mere. Cas. Mercantile Cases. 

Merch. Diet. Merchant's Dictionary. 

MerL Quest. Merlin, Questions de Droit. 

Merl. Report. Merlin’s Repertoire de Jurispru¬ 
dence. 

Mete, or Mete. (Mass.). Metcalf's Reports, Maas - 
achusetts Reports, vols. 49-64. 

Mete. (Ky.). Metcalfe's Reports, Kentucky. 

Mete. Contr. Metcalf on Contracts. 

Meth. Ch. Cas. Report of the Methodist Church 
Property Ca'se. 

Mich. Michigan Reports 

Mich. Cir. Ct. Rep. Michigan Circuit Court Re¬ 
porter. 

Mich. L. J. Michigan Law Journal. 

Mich. Lawyer. Michigan Lawyer, Detroit, Mich. 
Mich. L. Michigan Lawyer, Detroit, Mich. 

Mich. L. J. Michigan Law Journal, Detroit, Mich. 
Mich. Leg. News. Michigan Legal News. 

Mich. N. P. Michigan Nisi Prius Cases (Brown’s). 
Mich. Rev. St. Michigan Revised Statutes. 

Mich. T. Michaelmas Term. 

Middx. Sit. Middlesex Sittings at Nisi Prlus. 
Miles. Miles's Reports, Pennsylvania. 

Mill. Mill's Constitutional Rep nta, South Caro¬ 
lina. 

Mill. (La.), Miller’s Reports, Louisians. 

Mill. (Md.), Miller’s RenortJ*. Mervland 
Jfili. Civ. L. Miller’s Civil Law. 

Mill Const. Mill’s Constitutional Reports, South 
Carolina. 

Mill. Dec. U. S. Miller’s Decisions, U- S. Supreme 
Court Reports, Condensed (Continuation of Cur- 
ties). 

Mill. Dec. or Mill. Gp. Miller’s Decisions, U. S. 
Circuit Court (Woolworth’s Reports). 

MiU. Ins: Miller’s Elements of the Law of Insur¬ 
ances. 

Mill. Part. Miller on Partition. 

MiU. it C. Bills. Miller and Collier on Bills of 
Bale. 

Mills Em. D. Mills on Eminent Domain. 

Jfiltn. or Milw. Eccl. MLlward’s Reports, Irish 
Prerogative, Ecclesiastical. 

Aftn. Minor’s Reports, Alabama- 
Min. Dig. Minot’s Digest, Massachusetts. 

Min. Ev. Minutes of Evidence. • 

Minn. Minnesota Reports. 

iftnn. Ct. Rev. Minnesota Court Reporter. 

Minn. Law j. Minnesota Law Journal. Bt. Paul, 
Minn. 

Minor. Minor’s Reports, Alabama. 

Mir. Jus. Horne's Mirror of Justices. 

Mir. Pari. Mirror of Parliament, London. 

Jf»r. Pat. Off. Mirror of the Patent Office, Waah- 

* D Sfire)i. D. ifc 5. Mlrchall’s Doctor and Student. 
Misc. R. Miscellaneous Reports, New York, 

Miss. Mississippi Reports, 1861-1806. 

Mias. St. Cas. Mississippi State Cases. 

Mitch. M. R. Mitchell's Maritime Register, Lon¬ 
don. 

Mitf. Eq. PI. Mitford on Chancery Pleading. 

Mitf. db Ty. Ea. Pi Mitford and Tyler's Practice 
and Pleading In Equity- 

MMul. Ch. (S. C.). M’Mullan's South Carolina 
Equity Reports. 

MMul. L. ( C. S.). M’MuIlan's South Carolina 
Law Reports- 

Mo. J. B. Moore's Reports, English Common 
Pleas. 

Mo. Missouri Reports, 1821-1890. 

Mo. Am. Missouri Appeal Reports. 1876-96. 

Mo. Par. Missouri Bar, Jefferson City. 

Mo. Jur. Monthly Jurist, Bloomington, Ill. 

Mo. Law Mag. Monthly Law Magazine. London. 
Mo. Law Rep. Monthly Law Reporter, Boston. 
Mo. Leg. Exam. Monthly Legal Examiner, New 
York. 

Mo. W. J. Monthly Western Jurist, Blooming¬ 
ton, Ill. 

MobL Mobley, Contested Election Cases, U. S. 
House of Representatives, 1889-9. 

Mod. Modern Reports, English Courts. 

Mod. Cas. Modern Cases (6 Modern Reports). 

Mod. Cas. L. db Eq. Modern Cases in Law and 
Equity (8 and 9 Modern Reports). 

Mod. Ent. Modern Entries. 

Mod. Int. Modus Intrandl. 

Mol. Molloy’s Reports, Irish Chancery. 

Mol de J. M. Mofloy de Jure Marltlmo. 

Moly. Molyneaux's Reports, English Courts, 
temp. Car. I. 
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Monaghan's Uureported CUM, 
ftC o< Pennsylvania. _ 

Mam. or Manr. or Km. T. B. T. A Monro* 1 * Re- 
Mrta, Kentucky. _ 

B or Mrmr. B. Ban Monroe's Reports, 

Ksntnoky. _ 

Mont Mon ton* Reporta . _ 

Mont or Mont B. C. Montagu's Reports, Eng- 

Cum in Hindoo Law. 

Mont fW R*p Montreel Condensed Reports. 
Mont Camp. MooUpi on the Low of Compos! 

Mont D. <t De 0. Montagu. Donoon nnd D* 

JfcS^SSUgulDigest of 
FVedtngs tn Equity. _ , 

Mans. Inst. M anti-ton's Institutes of Jurispru¬ 
dence. . 

Mont. L. Bop. Sopor Ct. Montreal Law Reports, 
Superior Court. 

Mont Srt-Qf. Montagu on Set-Off. 

Mont dt A. Montagu and Ayrton's Reports, Eng* 
Usk Bankruptcy. 

Mont. <t B. Montagu and Bllgh’s Reports, Eng¬ 
lish Bankruptcy. 

Moat. <* C. Montagu and Chi tty's Reports, Eng¬ 
lish Bankruptcy. 

Mont- <t Me A. Montagu and MoArthur'a Re¬ 
ports, sswfftt-h TMiikiunti ■ 

Monsnsq Montesquieu's Spirit of Laws. 

Mai Moore, K. A ^ 

Monty. Co. L. Rep. Montgomery County Law 

J. L Monthly Journal of Law, Wash* 

t ”5S!fr. L. R. Montreal Law Reports. 

Moo. Francis Moore's Reports, E n g l is h . When 
s volume Is glvan,tt refers to J. A Moore’s Reports, 
English Common Fleas. 

Moo. A. Moore's Reports, English (1st Boaanquet 
and Puller’s Reports, after page 4TO> 

Moo. C. Cos. Moody’s Crown Cases, English 
Courts. 

Moo. C- P. J. A Moore's Reports, English Com¬ 
mon Pleas. 

Moo. I. App Moore's Reports, English Privy 
Council. Indian Appeals. 

Moo. J. B. J. A Moore's Reports, English Com¬ 
mon Pleas. 

Moo. P. C. Cat Moore’s Privy Council Cas es, 
English. 

Moo. P. C. Cat N. S. Moore's Privy Council 
Osea, New Series. En gl ish . 

Moo. 7Y. Moore's Divorce Trials. 

Moo. dt M. Moody and Mackln's Nisi Prius Cases, 
English Courts. 

Moo. dt P. Moore and Payne's Reports, English 
Common Pleas. 

Moo. <£ R. Moody and Robinson's Nisi Prius 
Cases, English Courts. 

Moo. <t Sc. Moore and Scott's Reports, Fe gH*h 
Common Pleas. 

Moore (Ark.). Moore's Reports, Arkansas 
Moore dt W. Moore and Walker's Reports, Texas, 
vols. flAtt. 

Mor or Mot. Diet. Dec. Morlson'9 Dictionary of 
Decisions, Scotch Court of 8eesk>n. 

Mor. Dig. Motley's Digest of the Indian Reports. 
Mor. Min. Rep. Morrison's Mining Reports. 
MorreU. Morrell's Bankruptcy Cases. 

More St. More's Notes pa Stair’s Institutes, 
Scotland. 

Morg. Ch. A. <t O. Morgan's Chancery Acts and 
Orders. 

Morg. <t W. L. J. Morgan and W illiams 's Law 
Journal, London. 

Morr. Morris’s Reports, Iowa 

Morr. (Bomb.). Morris's Reports, Bombay. 

Morr. (Col.). Morris's Reports, California. 

Morr. (Jamaica). Morris's Jamaica Reporta 
Morr. (Min.). Morris’s Reports, Mississippi. 

Morr. Repl. Morris on Replevin. 

Morr. St. Cos. Morris's Slate Cases, Mississippi. 
Morris dt Har. Morris and Harrington's Suader 
Dewntuay Adswlut Reports. Bombay. 

Morse Arb. & Aw. Morse on Arbitration and 
Award. 

Morse Bk. Morse on Banks and Banking. 

Morse Exch. Rep. Morse's Exchequer Reports, 


Morse TV. Morse's Famous Trials, Boston. 

Mori. Morton's Reports, Bengal. 

Mot. Mosley's Reporta English Chancery. 

Mos. Man. Moses on Mandamus. 

Moult. Ch. (N . T.). Moulton’s New York Chan¬ 
cery Practice. 

May. Rnt. Moyle's Book of Entries. 

Moz. dt W. Mosley and Whitley’s Law Dictionary. 
MS. Manuscript. J 

Mum/. ( J amai c a). Mumford’s Jamaica Reports. 
Mu*. Municipal 

Munf. Munford's Reports, Virginia 
Manic. <t P. L. Municipal and Parish Law Cases, 
English. 

Mur. <t H. Murphy and Hurlstone's Reporta 
Ikigllah Exchequer, 

MurpA Murphy's Reports, North Carolina 
Murr. Murrey's Reporta Scotch Jury Court. 
Must. Over. Cos. Murray's Overrol.id Cases 
Murray (Ceylon). Murray's Ceylon Reports 
^Mur ray beaRsports** Wales). Murray’s 

Mut (<5*ykm). Mutuktsxufs Ceylon Reports 
Mmers red. Dee. Myers's Federal Deddocw. 

Mid- <* C. Mylne and Uraig’s Reports English 

voftDOST. 

Myf. & K. 


Mylne and 


’• Reports 


N. B. R. National Bankruptcy Register, New 
York. 

N. C. Bex. Note* of Cases BagUsh Ecclesiastical 
and Maritime Courts 
If. C. North Carolina Reports. 

If. C. Copt. North Carolina Conference Reports 
N. C. Bex. Notes of C a n es in the Ecclesiastical 
and Maritime Courts 

N. C. Str. Notes of Ca ses, by Strange, Madras. 

N. C. Law Repot North Carolina Law Re- 


Chenosry. 

y Mjfr<c*.| Mjrtck's Probate Court Reports Ban 

N. Novell®. The Novels or New ConstltutlosM. 
N. A Non allocator. 

W. B. Nulla boos 
A B. New Brunswick Reports 

* E ** tob 


Nat. Corp. Rep. National Corporation Reporter. 

N. C. Term. R. North Carolina Term Reports (8 
Taylor 1. 

N. Chip. N. Chlpman’s Reports Vermont. 

N. D. North Dakota Reports 
ME. New Edition. 

N. R. Rep. Northeastern Reporter. 

N. Ena. Rep. New England Reporter. 

N. E. I. Non est inventus 
N. F. Newfoundland Reports 
N. E. New Hampshire Reports 
N. H. dt C. Nlcholl, Hare end Carrow's English 
Railway Cases. 

N. J. New Jersey Reports 
Jf. J. Ch. or N. J. Rq. New Jersey Equity Re¬ 
ports. 

N. J. Law. New Jersey Law Repprte. 

N. J. L. J. New Jersey Law Journal, Somervilla 
N. J. 

N. L. Nelson's Lutwyche's Reports English 
Common Pleas. 

N. L. L. New Library of Law, etc., Harrisburg, 
Ps 

N. L. L. New Library of Law and Equity, Eng¬ 
lish. 

N. of Cos. Notes of Cases English Ecclesiastical 
and Maritime Courts 

N. of Cat Madras. Notes of Cases at Madras. 

N. Me. r. New Mexico Territorial Courts. 

N. P. Nisi Prius Notary Public. Nova Pladta. 
New Practice. 

N. P. C. Nisi Prius Cases 

N. R. New Reports, English Common Pleas, 
Boe&nquet and Puller's Reports 
N. R. Not reported. 

N. S. New Series Nova Bootle Reports 
N. S. W. L. R. New South Wales Law Reports 
N. T. Rents. New Term Reports Q B. 

N. W. Uses Rev. Northwestern Law Review, 
Chicago, DJ. 

N. W. P. North West Provinces Reports, India. 

N. W. Reptr. North Western Reporter, St. Paul. 
N. 7. New York Reports, Court of Appeals. 

N Y. Ch. Sent. New York Chancery sentinel. 

N. Y. City H. Rec. New York City Hall Recorder. 
N. Y. Code Rept . New York Code Reporter, 
New York CRy. 

N. Y. Code Repts. N. S. New York Code Reports, 
New Series, New York City. 

N. Y. Cr. New York Criminal Repots. 

N. Y. Daily. L. Oaz. New York Dally Law 

N. Y. Elec. Cos. New York Contested Election 
Cases. 

N. Y. Jud- Rep- New York Judicial Repository, 
New York (Bacon’s). , 

N. Y. Jur. New York Jurist, 

N. Y. L. J. New York Law Journal, New York 
City. 

N. Y. Law Oat. New York Law Gazette, New 
York City. 

N. Y. Law Rev. New York Law .Review, Ithaca, 
N. Y 

N. Y. Leg. N. New York Legal New*. 

N. Y. Leg. 06s. New York Legal Observer, New 
York City (Owen’s). 

N. Y.Lea. Reg. New York Legal Register, New 
York City. 

N. Y. Misc. New York Miscellaneous Reporta 
N. Y. Mo. Law Bull. New York Monthly Law 
Bulletin, New York City. 

N. F ilun, Oat. New York Knnidpal Gazette, 
New York City. 

N. Y. Pr. Rep. New York Practice Reports. 

N. Y. Ree. New York Record. 

N. Y. Reg. New York Daily Register, New York 
City. 

N. Y. Reptr. New York Reporter (Gardenler's). 

N. Y. Sup . New York Supplement, St. Paul, 

Mlnnwy* * 

N. Y. St. Sep. New York State Reporter, 1886- 
lflas 

N. Y. Sup. Ct. New York Superior Court Re¬ 
ports. 

N. Y. Supr. Ct. Repts. New York Supreme Court 
Reports. 

N. Y. Supr. Ct. Repts. (T. <t C.). New York Su¬ 
preme Coui t Reports, by Thompson end Cook. 

N. Y. Term R. New York Term Reports, by 
Caines. 

N. Y. Them. New York Themis, New York City. 
N. Y. Train. New York Transcript, New York 
City. 

N. Y. Trans. N. S. New York Transcript, New 
Seri ex, New York City. 

N. Y. Week. Dig. New York Weekly Digest, New 
York City. 

N. Z. Jur. New Zealand Jurist, Dunedin, N. Z. 

N. Z. or N. Z. Rep. New Zeeland Reports, Court 
of Appeals. 

N. Z. App. Rep. New Zealand Appeal Reporta 
N. Z. Col. L J. New Zeeland Colonial Law Jour- 


N. dt E.. Nott and Huntington’s Reports, U. S 
Court of Calms Reports, vols. 1-7. 

N. dt Hop. Nott sad Hopkins's Reports, U. 8 
Court of Claims Report*, vols. 8-w. 

N. dt if. Neville %pd Manning's Reports, Eng list 
King’s Bench. ' 

tC dt McC. Nott and McCord's Reports, South 
Carolina 

N. dt P. Neville and Perry's Reports, F-nglUfi 
Queen's Bench. 

Nal. St. P. Nation's Collection of State Papers. 
Nam. Dr. Com. Namur's Cour ds Droit Co miner- 


Napt. Napton’s Reports, Missouri. 

Nos. Inst. Nasmith's Institutes of English Lai 


Nat. Brev. Nature Brerlum. 

Nat. Bk. Cos. National Bank Oases, American. 
Mat. Corp. Rep. National Oorpoimdoo Reporter, 
Chicago. 

Nat. Reg. National Register, Edited by Mead, 
1810. 

Nd. Newfoundland Reports. 

Neal F. ct F. Neal's Feasts and Fists. 

Neb. Nebraska Reports, 18711886. 

Nell (Ceylon). Nell's Ceylon Reports. 

Nets. Nelson's Reports, English Chancery. 

Nele. Abr. Nelson's Abridgment. 

Mels. FW. Rep. Reports temp. Finch, Edited by 
Nelson- 

Mete. Lex Maner. Nelson's Lex Manerlorum. 

Met*. Rights Cler. Nelson's Rights of the Clergy. 
Mem. con. Neraine oontradlcente. 

Mem. dis. Nomine dissentients. 

Nev, Nevada Reports. 1866-1896. 

Nev. <t M. Neville and Manning's Reports, Eng¬ 
lish King's Bench. 

Nev. £ M. M. Cos. Neville and Manning’s Magis¬ 
trate Cases. English. 

Mrv. dt M. R. <t C. Cos. Neville and McNamara's 
Railway and Canal Cases. 

Men. dt P. Neville and Perry’s Reports, English 
Common Pleas. 

Men. dt P. M. Cos. Neville and Perry's Magistrate 
Cnrmfi. English. 

Meio Ann. Reg. New Annual Register, London. 
Mete Beni. New Benloe'a Reports, FjigU«t« King's 
Bench, Edition of 1681. 

New Br. New Brunswick Reports. 

Mete M. Cos. Nev* Magistrate Cases, F.n glDh 
Courts. 

Mete Pr. Cos. New Practice Cases, English 
Courts. 

Mete Rep. New Reports, English Common Pleas. 
Boaanquet and Pullers Reports. 

New Sees. Cos. Carrow, Hamerton and Allen’s 
Reports, English Courts. 

New York. See M. Y. 

Meie6. Newberry’s Admiralty Reports, U. 8. Dial** 
Courts. 

Newf. Newfoundland Reports. 

Nev*. Contr. Newland on Contracts. 

Merer*. Conn. Newman on Conveyancing. 

Nich. Adult. Bast. Nicholas on Adulterine Bas¬ 
tardy. 

Nich. H. <t C. Nlcholl, Hare and Carrow's Eng¬ 
lish Railway and Canal Cases, vote. 1-*. 

Nient Col. Nient culpable, Not guilty. 

Niles Reg. Niles's Register, Baltimore. 

Mix. F. Nixon's Forms. 

Mo. Cos. Ecc. <t M. Notes of Cases In the English 
Ecclesiastical and Maritime Courta. 

No. M. Nov® Narretlones. 

Nol. M. Cos. Nolan's Magistrate Cases, English. 
Not. Sett. Nolan's Settlement Cases. 

Non. Cut. Non oulpebflis. Not guilty. 

Nor. Pr. Norman French. 

Nor. L C. Ink. Norton's Titrating Cases on Inher¬ 
itance, India 

Norr. Noiris's Reports. Pennsylvania 
Morr. Peake. Norris's Peake's Law of Evidence. 
North. Northlngton's Reports, English Chan¬ 
cery, Eden’s Reports. 

North. Co. Rep. Northampton County Reporter, 
Pennsylvania 

North W. L. J. Northwestern Law Journal 
Northxoest. Rep. Northwestern Reporter, Bt. 
Paul, Minn. 

Not. Cos. Ecc. <t M. Notes of Cases In the English 
Ecclesiastical and Maritime Courta 
Not. Cos. Madrae. Notes of Cases st Madras. 
Mori. Mech. L L~ Nott on the Mechanics' Lien 

Law. 

Mori H. Nott and Huntington's Reporta U. 8. 
Court of Claims Reporta vols. 1-17. 

Mori <t Hop. Nott and Hopkins's Reporta U. 8. 
Court of Cl&fraa, vols. 8-S9. 

Mori <t McC. Nott and McCord's Reporta South 
Carolina 

Nouv. Den. Denixarl Collection de Decisions 
Nouvellea. 

Nouv. Rev. Nouvelle Revue de Droit Francais, 
Faria 

Nov. Novellas. The Novela or New Constitu¬ 
tions. 

Nov. Rec. No rial ml Recoplladon de las Leyea de 
Espana 

Nov. 8c. Nova Scotia Supreme Court Reports, 

Nova Scotia L. Rep. Nova Scotia Law Reporta 

Noy. Noy’s Reporta English Courta 

Noy Max. Noy'•Maxima 

Noyes Char. U. Noyes on Charitable Usea 


O. Ordonnance. 

0. Ohio Reporta Otto’s Reporta U. 8. Supreme 
Court Reporta vole. 91-107. 

Q. B. Session Papers of the Old Bailey. 

0. B. S. Old Bailey Sessions. 

0. Beni. Old Benloe’s Reporta English Common 
Pleas (Bentoe, of Benloe and Dalieon, Edition of 
1689). 

0. Bridg. Orlando Bridgman's Reporta Eng¬ 
lish Common Plena 

O'Brien M. L. O'Brien's Military Law. 

0. C. Orphans' Court. 

0. C. Ola Code. (Louisiana Civil Code of 1808.) 

O. O. Official Quetta U. 8. Patent Office, Wash¬ 
ington, D. C. 

O'Mai. dt H. O'Malley and Hard castle's Election 


0. M. B. Old Nature Brevlum. 

O'Neal Neg. L. O'Neal’s Negro Law of South 
Carolina 
O. 8. Old Series. 

O. St. Ohio State Reports. 

O. <£ T. Oyer and Terminer. 

Ocf. 8tr. Strange's Reporta Courts, 

Octavo Edition. 

Br. Offlcina Brevlum. 

Ex. Wentworth's Office of Executors. 

_ Oaz. Pat. Off Official Gazette, U. A Patent 
Office, Washington, D. C. 

Off. Min. Officer's Reports, Minnesota. 

Ogd. Ogden's Reports, Louisiana AnnuaL 
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Ohio. Ohio Reports. 

Ohio C. C. Ohio Circuit Court Reports. 

Ohio L. J. Ohio Law Journal. 

Ohio I*g. N. Ohio Legal News, Norwalk, Ohio. 
Ohio N. P. Ohio Nisi Prius Reports. 

Ohio Proh Ohio Probate Court Reports. 

Ohio R. Cond. Ohio Reports, Condensed. 

Ohio St. Ohio State Reports. 

Qhe Mag. Syn. Oke's Magisterial Synopsis. 

Okla. Oklahoma Territorial Reports. 

01. Con. Oliver’s Conveyancing. 

Ol. Prec. Oliver’s Precedents. 

Ole or Ole. A(tm. Olcott’s Admiralty Reports, 
U. S. So. Dlst. of N. Y. 

Oidr. Oldrlght’e Reports. Noma Beotia 
Oliph. Ollphant on Law of Horses. 

Oliv. B. A L. Oliver. Beavan and Lefroy's Re¬ 
ports. English Railway and Canal Cases, vols. 5-7. 

Oil. B. A Fits. (New Zealand). Ollivier, BeM and 
Fitzgerald's New Zealand Reports. 

OU. Bell A Fitz. Sup. Ollivier, Bell and Fit*- 
gerald (Supreme Ct. N. Z ). 

Otisl. N. P. Onslow's Nisi Prl»6. 

Ont. Ontario Reports. 

Ont. App. Rep. Ontario Appeal Reporta, 
Canada. 

Ont. Pr. Ontario Practice Reports 
Op. Att.-Qen. (V. 8.). Opinions of the Attonwy- 
Generais, UnUed States. 

Op. Att.'Gen. N. 'Y. Opinions of the Attorney- 
Generals,. New York (81ck&’e Compilation). 

Or. Oregon Reports. 

Ord. Ord on Usury. 

Ord. Ainst. Ordinance of Amsterdam. 

Ord. Ant. Ordinance of Antwerp. 

Ord. Bilb. Ordinance of Bllboa. 

Ord. Ch. Orders in Chancery. 

Ord. Cla. Lord Clarendon’s Orders. 

Ord. Copenh. Ordinance of Copenhagen. 

Ord. Ct. Orders of Court. 

Ord. Flor. Ordinances of Florence. 

Ord. Oen. Ordinance of Genoa. 

Od. Hamb. Ordinance of Hamburg. 

Ord. Kiinigs. Ordinance of Konlgsberg. 

Ord. Leg. Ordinances of Leghorn. 

Ord. de la Her. Ordonnance de la Marine de 
Louis XIV. 

Ord. Port. Ordinances of Portugal. 

Ord. Prus. Ordinances of Prussia. 

Ord. Rott. Ordinances of Rotterdam. 

Ord. Swed, Ordinances of Sweden. 

Ord U. Ord on the Law of Usury. 

Ordr. Jud. In*. Ordronaux on Judicial Aspects 
of Insanity. 

Ordr. Med. Jur. Ordronaux’a Medical Jurispru¬ 
dence. 

Oreg. Oregon’s Reports. 

Or/. M. L. Orflla's Medecine Legale. 

Orl. JlriUg. Orlando Bridgman’s Reports, Eng¬ 
lish Common Pleas. 

Orl. T. R. Orleans Term Reports, vols. 1 and 2, 
Martin's Reports, Louisiana. 

Ortn. Ormond’s Reports, Alabama, N. S. 

Qri. R. L. Ortolan's History of Roman Law. 

Otto. Otto's Reports, Supreme Court, U. S. 

Ought. Oughton’s Ortlo judictorum. 

Out. Outerbrldge’s Reports, Pennsylvania. 

Over. Overton's Reports, Tennessee. 

Ok>. or Owen. Owen’s Reports, English King’s 
Bench and Common Pleas. 

Owen (New South Wales). Owen’s New South 
Wales Reports. 

P. Easter Term. 

P. 1891, or 1891 P. English Law Reports, Probate 
Division, 1891. 

P. C. Privy Council. Prise Court. Probate 
Court. 

P. C. Parliamentary Cases. Pleas of the Crown. 
Practice Cases. Prize Cases. 

P. C. Precedents in Chancery. Procedure Civile. 
P. C. Penal Code. Political Code. 

P, C. Act. Probate Court Act. 

P. C. App. Privy Council Appeals, English Law 
Reports. 

P. C. C. Privy Council Cases. 

P. C. L. J. Pacific Coast Law Journal, San Fran¬ 
cisco. 

P. C. R. Parker’s Criminal Reports, New York. 

P. C. Rep. Privy Council Reports, English. 

P. D. English Law Reports, Probate Division. 

P. Div. Probate Division, English Law Reports. 
P. K. I. Rep. Prince Edward Island Reports 
Ha v Hand's). 

P. F. 8. F. F. Smith’s Reports, Pennsylvania. 

P. L. Pamphlet Laws. Public Laws. Poor 

Laws. 

P. L. Com. Poor Law Commissioners. 

P. L. J. Pennsylvania Law Journal. 

P. L. J. Pittsburgh Legal Journal, Pa. 

P. L. R. Pennsylvania Law Record, Philadelphia. 
P. N. P. Peake's Nisi Priiis Cases. 

P. O. Cos. Perry’s Oriental Cases, Bombay. 

P. P. Parliamentary Papers. 

P. P. A. P. Precedents of Private Acts of Parlia¬ 
ment. 

P. R. Pennsylvania Reports, by Penrose and 
Watts. 

P. R. Parliamentary Reports. 

P. R. Pyke’s Reports, Canada. 

P. JR. C. P Practical Register In Common Pleas. 
P. R. Ck. Practical Register In Chancery. 

P. R. U- C. Practice Reports, Upper Canada. 

P. R. A D. Power, Rodwell and Dew’s Election 
Cases, English. 

P. 8. R. Pennsylvania State Reports. 

P. W. or P. Wm*. Peers Williams’s Reports, 
English Chancery. 

P. A C. Prideaux and Cole’s Reports, English 
Courts. 

P. <£ K. Perry and Knapp's Election Cases. 

P. ct M. Philip and Mary ; thus 1 P. A M. signi¬ 
fies the first year of the reign of PhlUp A Mary. 

P. <t R. Plgott and Rodwell’s Election Cases, 
English. 

P. A W. Penrose and Watt’s Pennsylvania Re¬ 
ports. 

Pa. Pennsylvania State Reports. 

Pa. Co. Ct. R. Pennsylvania County Court Re¬ 
ports. 


Pa. Diet. R. Pennsylvania District Reports. 

Pa. L. C. or Pa. Leg. (iaz. Legal Gazette Reports 
(Campbell’s), Pennsylvania. 

Pa. L J. or Pa. Law .Jour. Pennsylvania Law 
Journal, Philadelphia. 

Pa. L. J. Rep. or Pa. Law Jour. Rep. Pennsyl¬ 
vania Law Journal Reports (Clark’s Reports). 

Pa. La. Rec. or Pa. Law Rec. Pennsylvania Law 
Record. Philadelphia. 

Pa. at. Pennsylvania State Reports. 

Pac. Coast L. J. Pacific Coast Law Journal, San 
Fran deco. 

Pac. Law Mag. Pacific Law Magazine, San Fran¬ 
cisco. 

Pac. Law Reptr. Pacific Law Reporter, San 
Francisco. 

Pac. Rep. Pacific Reporter, St. Paul. 

Page Div. Page on Divorce. 

Pat., Paige , or Paige Ch. Paige’s Chancery Re¬ 
ports, New York. 

Paige Cos. Dom. Rel. Paige's Cases in Domestic 
Relations. 

Paige Cos. Part. Paige's Cases in Partnership. 
Paine. Paine's Reports, U. S. Circ. Ct., 2d Cir¬ 
cuit. 

Pal. Ag Paley on Agency. 

Pal Conti. Paley on Summary Convictions 
Palm. Palmer’s Reports, English King’s Bench. 
Palm. Pr. Lords. Palmer's Practice in the House 
of Lords. 

Palm. (Vt.). Palmer's Vermont Reports. 

Pamph. Pamphlets. _ 

Papy. Papy’s Reports, Florida. 

JFtar. Parker's Reports, English Exchequer. 

Par, Paragragh 

Par. W. C. Parish Will Case. 

Par. A Fonb. M. J. Paris and Fonblanque on 
Medical Jurisprudence. 

Pard. Paraessus's Coure de Droit Commercial. 
Pard. Lois Mar. Pardesaus’s Lois Marl times 
Pard. Serv. Pardessus’s Traits* des Servitudes. 
Pork. Parker's Reports, English Exchequer. 
Park. Or. Cos. or Park. Cr. Rep. Parkers Crimi¬ 
nal Reports, New York. 

Park J)o tii. Park on Dower. 

JFtark 7ns. Park on Insurance. 

Park. Hist. Ch. Parker's History of Chancery- 
Pork. (TV. H.). Parker's New Hampshire Reports. 
Park. Rev. Cos. Parker’s English Exchequer Re¬ 
ports (Revenue Cases). 

Park. Pr. Ch. Parker’s Practice in Chancery. 
Park. Sh. Parker on Shipping and Insurance. 
Pari. Cas. Parliamentary Cases. Hours of 
Lords. 

Pari. Hist. Parliamentary History. 

Pori. Reg. Parliamentary Register. 

Pars. Bills A N. Parsons on Bills and Notes. 
Pars. Cas. Parsons's Select Equity Cases, Penn¬ 
sylvania. 

Pars. Com. Parsons's Commentaries on Ameri¬ 
can Law 

Pars. Con. Parsons on Contracts. 

Pars. Costs. Parsons on Costs. 

Pars. Dec. Parsons’s Decisions, Massachusetts. 
Pars. Eg. Cas. Parson's Select Equity Cases, 
Pennsylvania. 

Pars. Essays. Parsons's Essays on Legal 
Topics. 

Pars. Ins. Parsons on Marine lusurance. 

Pars. Law Bus. Parsons’s Law of Business. 

Pars. Mar. Ins. Parsons on Marine Insurance. 
Pars. Mar. L. Parsons on Maritime Law. 

Pars. Merc. L. Parsons on Mercantile Law. 

Pars. Notes A B. Parsons on Notes and Bltls. 
Pars. Part. Parsons on Partnership. 

Par*. 8h. A Adm. Parsons on Shipping and Ad¬ 
miralty. 

Pars. Wills. Parsons on Wills. 

Pas. Terminus Paschse. Easter Term. 

PaecA. Paschal's Reports, Texas. 

Pasch. Ann. Const. Paschal's Annotated Consti¬ 
tution of the U. S. 

Par. App. Cas. Paton’s Scotch Appeal Cases, 
English House of Lords. Craigie, Stewart and 
Paton’s Reports. 

Par. Com. Paterson’s Compendium of English 
and Scotch Law. 

Pat. Dec. Patent Decisions. 

Pat. H. L. 8c. 8ee Pat. App. Cas. 

Pat. Law Rev. Patent Law Review, Washington, 
D. C. 

Pat. Off. Ckw. Official Gazette, U. 8. Patent Office, 
Washington, D. C. 

Pat. St. Rz. Paterson’s Law of Stock Exchange. 
Put. A H oe Patton A H. Patton and tleaux e 
Reports, Virginia. , „ „ 

Pat. A Mur. Paterson and Murray’s Reports, 
New South Wales. 

Paters. App. Cas. Paterson's Scotch Appeal 
Cases. 

Paters. St. Ex. Paterson's Law of Stock Ex¬ 
change. 

Pair. El. Coe. Patrick’s Election C ases, Upper 
Canada. _ 

Paul Par. Off. Paul’s Pariah Officer. 

Pay. Munc. Rights. Payne on Municipal Right*. 
P.D. Prohate Division. Law Reports. 

Peach. Mar. Sett. Peachey on Marriage Settle¬ 
ments. 

Peak. Peake’s Nisi Prius Cases, English Courts. 
Peak. Add. Cas. Peake's Additional Ca e n *. Nisi 
Prius, English. 

Peak. Ev. Peake on Evidence. 

Peak. N. P. Cas. Peake’s Nisi Prius C ases, Eng¬ 
lish. 

pear. Pearson’s Reports, Pennsylvania. 

Pearce C. C. Pearce's Crown Cases, English. 
Peek. (IU.). Peck’s Reports, Illinois Supreme 
Court (11-88 Illinois). 

Peck or Peck (Ik»a.). Peek’s Reports, Tenues- 

** Pbck . M. Cas. Peck well's Election C assa, Eng¬ 
lish. 

Pbcfc (711). Peck’s Reports, Illinois. 

Peck Mun. L. Peek’s Municipal Laws of Ohio. 
Peck TV. Peck’s Impeachment Trial. 

Ptckw. Eng. EL Cas . Peokwell’s English Elec¬ 
tion Cases. 

Peers Wins, or Peers Williams. Peer* Williams's 


Reports, English ^nanc»i y 
Pemb. J. A O. Pemberton's Judgments and Or¬ 
ders. 

Pen. Pennington's Reports, New Jersey Law. 
Penn. Pennsylvania State Reports. 

Penn. Bla. Pennsylvania Blacfcstoae, by John 
Reed. 

Pfeatv Co. Ct. Rep. Pennsylvania County Court 
Reports. 

Penn. Diet. Rep. Pennsylvania District Reports. 
Penn. L. G. or Penn. Leg. Gas. Pennsylvania 
Legal Gazette Reports (Campbell’s). 

Penn. L. J. or Penn. Law Jour. Pennsylvania 
Law Journal, Philadelphia. 

JFVan. L J. R. or Penn. Law Jour. Rep. Pennsyl¬ 
vania Law Journal Reports (Clark’s). 

Penna. L. R. or Penn. Law Rec. Pennsylvania 
Law Record, Philadelphia. 

Pbnn. Pr. Pennsylvania Practice, by Troubat 
and Holy. 

Pfeno. R. Pennsylvania Reports. 

Penn. St. Pennsylvania Stats Reports. 

Penning. Pennington's Reports. New Jersey. 
Penny. Pennypacker. Pennsylvania Supreme 
Court Reports 

Penr. A W. Penrose and Watts's Pennsylvania 
Reports. 

Plenrud. Anal. Penruddock’s Analysis of the 
Criminal Law. 

Peo. L. Ado. People’s Legal Adviser, Utica, N. Y. 
Per. Or. Cas. Perry’s Oriental Cases, Bombay. 
Per. T. A T. Perry on Trusts and Trustees. 

Per. A Dav. Perry and Davison's Reporta, Eng¬ 
lish Queen’s Bench. 

Per. A K. El. Cas. Perry and Knapp's Election 
Cases, English 

Perk. Prof. Bk. Perkins’s Profitable Book. 

Plerp. Pat. Perpigna on Patents 
Perry. Sir Ersltine Perry's Reports, in Morley’s 
(East) Indian Digest; Perry's Oriental Cases. 

Pet Peters’s Reports, U. S. Supreme Court. 

Pet. Adm. Peters’s Admiralty Decisions, U. 9. 
Dist. of Pa. 

Pet. Brooke. Petit Brooke or Brooke's New Cases, 
English King's Bench (Bellewe’s Cases temp. Hen. 

vnry 

Pet. C. C. Peters’s Reports, U. S. Circuit Court, 
8d Circuit. 

Peters. Peters’9 Reports, U. S. Supremq Court. 
Peters Adm. Peters’s Admiralty Decisions, U. 8. 
Dlst. of Pa. 

peters C. C. Peters’s Reports, U. 8. Circuit Court, 
8d Circuit. 

Petered. Abr. PetemdorfTs Abridgment. .. 
Petered. B. Peteredorff on the I aw of Ball. 
Petered. L. of N. Pete radorff on the Law of 
Nations. 

Petered. Pr. Pete redo rtf's Practice. 

Peth. Int. Petheram on Interrogatories. 

Petit Br. Petit Brooke, 

fH, or Phil. Phillips's Reports, Chancery. 

pkalcn. Phalen's Criminal C a n o e. 

Ptiear W. Phear on Rights of Water. 

Pkila. Philadelphia Reports, Common Pleas of 
Philadelphia County. 

Phill. Covyr. Phillips on Copyright. 

PkilL Fnllllmore’s Reports, English Ecclesiasti¬ 
cal Courts. 

Phill. Cr. L. Philiimore’s Study of the Criminal 

Law. 

Dom. Phillimore on the Law of Doanlcu. 
Phill. Eccl. Phillimore on Ecclesiastical Law. 
PhiU. Eccl. Judg. Philiimore's Ecclesiastical 
Judgments. 

Ph*ll. El. Cas. Phillipe’s Election Cases. 

PhilL Eq. Phillip’s Equity Reports, North Caro- 


PkiU. Ev. Phillips on Evidence. 

AtU. Ev. Phillmore on Evidence. 

IhilL Fam. Cas .. Phillips's Famcu. tees in Cir¬ 
cumstantial Evidence. 
phill. Ins. Phillips on Insurance. 

Phill. Lnsan. Phillips on Insanity. 
phill. int. Phillimore on Internet km Lav. 
phill. Jur, Phillimore on Jurtoprudei a 
FhiU. Law (N. C.). Phillips's Law Re] Jrta, North 
CaAriina. 

PhiU. Mech. Liens. Phillips on Mechanics’ I J en a 
Phill. TVin. Jur Philiimore’s Principles and 
Maxima of Jurisprudence. 

PhiU. Priv. L. Philiimore’s Private Law a mo ng 
the Romans. 

PhiU. Rom. L._ Philiimore's Study and History of 
the Roman Law. 

phill. 8t. TV. Phillips’s State Trials. 

Phillim. See PhtU. 

Pick. Pickering’s Reports, Massachusetts. 

Pidde. Pickle's Reports, Tennessee. 

Pierce R. R. Pierce on Railroads. 

Pio. Rec. PlgoU, on Common Recoveries. 

Pig. A R. Plgott and Rodwell’s Registration Ap¬ 
peal Cases, Vngltzh 
Pike. Pike’s Reports, Arkansas. 

Finn. Finney’s Reports, Wisconsin. 

Put. Piston’s Reports, Mauritius. _ . . 

Pile. TV. Pitcairn's Ancient Criminal Mala, 
Scotland 

Pitm.8 . Pitman on Suretyship. . 

Pitts. L. J. or Pitts. Leg. Jour. Pittsburg Legal 
Journal, Pittsburg, Penn. * ^ . , 

Pitts. Repts. Rtteburgh Reports, Pennsylvania 
Courts (reprinted from the Journal). 

PI. Piaciti Generalia. -. _. 

PI C. Placita Coroam (Pleas of the Crown). 

PL or PI. Com. Plowden’s Common tries or Re¬ 
ports, lEnghwh King’s Bench. 

Pf. U. Plowden on Usury. 

Piatt Cov. Platt on the Law of Covenants. 

Ptatt Lease. Platt on Leases. 

Plowd. or Piowd. Com. Plowden’s Commontartea 
or Reports, English King’s Bench _ . _ _ 

. Plowd. CWm. Con. fr. Bowden’s Crim. Con. 
Trial «- 

PUb. Plebiscite. 

Ptff. Plaintiff. 

Pfum Contr. Plumptre on Contracts. 

Po. Ct. Police Court. 

POi Pollexfen'B Reports, English King’s Bench. 
Poll. Contr. Pollock on Contracts. 



ABBREVIATION 


ft j^ 4 L fc fW r Pollock cm ^rto»r- falg. 

££ tel or rtte. LamofNat. Ptdson <» Law of 

L Fomeroy'a OoartJtutlooal Law of 

Crmtr. Pomeroy oo Ooctxwct^ 

AM.|ta.L PPmerov^ Municipal Law. 

Poor* Omsk Poor®** redem! and State Ooostltu- 


Poo* Ci£ Pop* cm Custom* “d Exc1m_ 
K5L Popham'a Report*, English King*- Bend 
t ft pt Cmmm at the end of Popham'a Report*. 


Pori.(lml). Porter s Report*, Indiana. _ 

Proff Care ported Commissioner Cases, Tex**. 
/W Post s Reports, Michigan 

/W iMo >. Port » Report*^lm»uri.vx^ 64 
fU*(i Did. PustlethwaiUs a Commercial Diction- 

“k*. (Vmt. Pothier oo C ontra cts. 

/ wk (Bib Pot h ter > CEu v tee. 

Pt>tA OhL Pothier oo Obligation*. 

Ft»U. FU-d. Pothter's Pandecta. 

FWA. Port. Pothier on Partnered p_. 

fVfcfV froc. C«r, Pothier Je w Procedure tinle, 

Pb/Ur Corp. Potter oo Corporation*. _ 

/Offer * Dtcar St. Potter's Dwarria on Statute*. 
Potts L D. Pott*'* Law Dictionary. 

Pom. A* L Powell’s American Law. 

Ftw. Apr. Pr. Powell's Appellate Pr oceedlnga. 
Po*t> Co*. Powell oo Contracts. 

Po*c. Co*d. Powell oa Conveyancing. 

Pow Dev. Powell on Devise*. 

Pom. Ev. Powell on Evidence. 

Po* Mort. Powell on Mortgages. 

Poic Powers. Powell on Powers. 

Pow. Pr. Powell's Precedent* in Conveyancing. 
Poer ft d D. Power, Rodwell and Dew’s Eleo- 

iAn Cases, English. _ , , 

Poyn. M. d D. Poynter on Marriage and Dt- 

*°P?Ck. Precedent* In Chancery {Finch's). 

Pr Ct. Prerogative Court. 

pr.. Dec. ' Kentucky Decisions, by Sneed. 

pr Exck Price's Exchequer Reports, En g l ish. 

Pr FaXc- President Falconer’s Report*, Scotch. 
Pr. L Private Law or Private Laws. 

Pr Reg. B. C- Practical Register in the Bail 

Court. . _ 

Pr. Reg. C. P. Practical Register In the Common 

Pr. Reg. Ck. Practical Register in Chancery 
(Sty tea's!. 

Pr. 8L Private Statute*. 

Pr. d Dir. Probate £ Divorce. 

Praef. The Practitioner. 

Prat. Cos. Prater's Case* on Conflict of Laws. 
Prat. H. d W. Prater on the Law of Husband 
sad Wife. _ 

Pratt B. 3. Pratt on Beneficial Building Sod' 


Pratt C W. Pratt oo Contraband of War. 

Preb. Dig. Preble Digest, Patent Cases. 

Free. Ck Precedents in Chancery, 

Pnt. Preface. 

Fm. PnBlmlnalre. 

Prer. P rer o gative Court. 

Pres Abe. Preston on Abstracts. 

Free. Conv. Preston "on Conveyancing. 

Free. Bet. Preston on Estate*. 

Pres. Leg. Preston on Legacies. 

Pres. Mery. P reston oo Merger. 

Pres. Skep. T. Preston’s Sheppard's Touchstone. 
Price or Price Exck Price’s Reports, Exchequer, 
ltegUah. 

Price Liens. Price on Liens. 

Price F. F. Price's Notes of Points in Exchequer 
Practice. 

Price R. Bet. Price on Acts relating to Real Es¬ 
tate (Pa.). 

Price dt St. Price and Stenart Trade-mark Case*. 
Prick. (/£). Prickett's Idaho Reports. 

Frid. Cku. Gui. Prideaux's Churchwarden's 
Qaida. 

FruL Free. Prideaux's Precedents in Convey¬ 
ancing. 

Pnd. A C. Prideaux and Cote’s Reports, Rngtteh, 
New Begone Caeca, voL 4. 

Prin. Prlndpium. Hie beginning of a title or 

law. 

Prin. Dec. Kentucky Decisions, printed by Sneed. 
Prior Lim. Prior on Construction of Limitations. 
PriicA Ad. Dig. Pritchard's Admiralty Digest. 
Fritek. M. A D. Pritchard on Marriage and Di¬ 
vorce 

Frio. Land. Customs or Privileges of London. 
Fro. L Province Law. 

Fro. quer. Pro quecenton. For the plaintiff. 
Prab. <t Adm. Div. Probate »^vi Admiralty Divi¬ 
sion. Law Reports. 

Prob. A Div. Probate and Divorce. Law Reports. 
Prob. d Matr. Probate and Matrimonial Cases. 
Pro*. Ck Proceedings In Chancery. 

Proc. Pr. Proctor's Practice. 

Prof. Carp. Proffatt on Corporations. 

Prow. Jury Tr. Proffatt on Jury Trials. 

Not. Proffitt on Notaries. 

Prof. WUU. Proffatt on Wflte 

Frtmd. Don. Pub. Proudhon’s Domalne Public. 

Prtmdf. Land Dee. (U. 8.). ProudfliV United 


Peff Puffeodorfa Law of Nature and Nations. 
Pugs. Pugstey's Reports, New Brunswick. 

& Bur. Pug-Ley and Burbrldge's Reports, 


Pgke. Pyke’s Report-, Lower Canada. King’s 
Benoh. 

Q, Question. Quorxun. 

Q. AftoM. Quod lam Attach! amenta. 
d, B. Court of Queen’s Bench. 

Q B. Queen's Bench Reports, Adolphus snd 
EUte’s Reports, N. B., English. , _ _ 

q B. English Law Reports, Queen's Bench in- 
t^uoh lfttt 

y. B. Div. Queen's Bench Division, English Law 
^°JB* U. C. Queen’s Bench Reports, Upper 


1 C. Queen's Counsel. 

L. R. Quebec law Reports. 

S. Quarter Sessions. 
t. Qul tam. 

t>. Quod vide ; Which see. 

Viet. Btatutee of Province of Quebec (Reign 
ictorta). 

Q. War. Quo Warranto. 

Qua.cl.fr. Quart clausum fregtt (q. v.). 

On. L. Jour. Quarterly Law Journal, Richmond, 
Va. 

y«. L. Rev. Quarterly Law Review, Richmond, 
Va „ 


juare cmiisiim trogu, («. v. /. 
Quarterly I.rw Jourocu, Rich mood ^ 

Quarterly Law Review, Richmond, 


sebec L. Rep. Quebec Lnw Reports, 
seen*. L. J7 Queenflland Lew Journal, 
iiecas. L. R. Queensland Law Reports. 
u»n. Quincy’s Reports, Massachusetts. 

Kisfi, yumfo. Year Book, ft Hen. V. 
no War. Quo Wprmnto. 

Reeplved. Repealed. Revised. Revision. 


R King Richard: thus 1R. m. signifies the first 
year of the reign of King Richard HI. 

R. Rawls’s Reports, B. C. of Pennsylvania. 

R. A. Regular Appeals. Registration Appeals. 

Rc. Rescrlptum. 

R. C. Record Commission. Railway Cases. 

R. C. <t C. R■ Revenue, Civil and Criminal Re¬ 
porter, Calcutta. 

R. I. Rhode Island Reports. 

R. J. <jt F. J. Revenue, Judicial and Police Jour¬ 
nal, Calcutta. 

R. L. Roman Law. Revised Laws. 

R. L. <± S. Ridgeway, Lapp and Schoalea’s Re¬ 
ports, Irish King’s Bench. 

R. L <± W. Roberts, Learning and Wallis’s 
County Court Reports, English. 

R M. Charlt. n. M. Charlton's Reports, Georgia. 

R. S. Revised Btatutee. 

R. S. L. Reading on Statute Law. 

J?. F. Co». Real Property Cases, English. 

R. P. tt W. (Fa.). (Rawle) Fenroee and Watt's 
Pennsylvania Reports. 

R ft. db Can. Cos. Railway and Canal Cases, 
English. 

R. t. F. Reports tempore Finch, English Chan- 
eery. 

R t. Bardic. Reports tempore Hardwickfe, Eng¬ 
lish King's Bench. 

R. t. Holt. Reports tempore Holt, English King’s 
Bench. 

R. <£ B. Cos. Redfleld and Bigelow’s Leading 
Cases on Bills and Notes. 

J?. <t M. or R. A My. Russell and Mylne’s Reports, 
English Chancery. 

R. <± M. C. C. Ryan and Moody’s Crown Cases 
Reserved, English. _ 

R. <t M. N. F. Ryan and Moody’s Nisi Prlus Caees, 
English _ _ 

R. <fi R. C. C. Russell and Ryan's Crown Case* 
Reserved, English. 

Raff. Pens. Man. Raff’s Pension Manual. 

Rathe. Cos. Railway Caaee. 

Rathe. <t C. Coe. Ballway and Canal Cases, Eng¬ 
lish. . 

Ratlin, dt Corp. Laic J. Railway and Corporation 
Law Journal. 

Ram A. Ram on Asset—. 

Ram Coe. P. dt JS. Ram’s Cases of Pleading and 
Evidence. 

Ram F. Ram on Facta 

Ram Judgm. Ram on Science of Legal Judg¬ 
ment. 

Ram. W. Ram on Exposition of Wills. 

Rand. Randolph’s Reports, Virgin 1 a. 

Rand. (Kan.). Randolph’s Reports, K a nsas . 

RitnA i La.\. Randolon's Reports. Louisiana An- 


Can. Cat. Railway and Canal Cases, 


Faff- Attar. Pulling on the Law of Attorneys. 
Fate- Putetf er’i Reports, Maine. 

H*ii. Pulton de Pace Regis. 

PurtL Dig. Pa. Pardon’s Digest of Pennsylvania 
Laws. 

PurxL Dig. U- 8. Pardon's Digest of United States 

Laws. 

Peter. PL Pnterbauch's FVading. 


Rand. (Kan .). Randolph's Reports, K a nsas . 
Rand. (La.). Randolph's Reports, Louisiana An¬ 
nual Reports, vola. 7-11. 

Rand. Perp. Randall on Perpetuities. 

Raney. Raney’s Reports, Florida. _ L 

Rang. Dec. Sparks Rangoon Decisions, British 
Burnish. 

Rank P. Rankin on Patents. 

Rast. Kartell's Entries and Statutes. 

Raft. L. C. Rattlgan's Leading Cases on Hindoo 

Law. 

Ratt. R. L. Rattlgan’s Roman Law. 

Raiole. Rawle’s Reports, Pennsylvania. 

Ramie Conet. Rawle on the Constitution. 

Ramie Covt. Rawle on Covenants for Title. 

Ramie Eg. Rawle's Equity in Pennsylvania, 

Ray Med. Jur. Ray’s Medical Jurisprudence of 
Insanity. 

Ray Men. Path. Ray’s Mental Pathology. 

Room, or Rapm. La. Raymond's Report*, Eng¬ 
lish King’s Bench, n 

Baym. B. of Ex. Raymond on BUI of Excep¬ 
tions, 

Raym. Ck. Dig. Raymond’s Chancery Digest, 
Raym. Ent. Raymond’s Book of Eutriea. 

Raym. T. T. Raymond’s Reports, English King’s 
Bench. 

Rayn. Raynor’s Tithe C as e s. Exchequer. 

Real Eat. Sec. Real Estate Record, New York. 
Rec. Recorder. 

Rec. Com. Record Commission. 

Rec. Dec. Vaux’s Recorder's Decisions, Philadel¬ 
phia. 

Red. R. L. Reddle’s Roman Daw. 

Redes. PI. Mitford's Chancery Pleading. 


Reddle's Roman Daw. 
Mitford's Chancery Pleading, 
te Court 


Bed/. Redfleld’s Surrogate Court Reports, N. Y. 
Red/. Am. Rathe. Coe. Redfleld’s American Rail- 

ay Cases. 


Rod/. L. Coe. Wills R ed fi eld's I s a d leg Ca s e * on 
Wills. 

Red/. Pr. Redfleld's Practice, New York. 

Ned/. Raihc. Redfleld On Railways. 

Red f. R. CUe. or Redf. Radlm. mm. RedfWd's 
American Railway Cases. 

Red/, durr. Redd eld'■ Surrogate Court Reports, 
N Y 

Red/. Wille. Redfleld on Wills. 

Rtrif. d Big. L. Cos. Redfleld and Bigelow’s Lead¬ 
ing Cases on Notes and B ill* 


Redm. Redman on Arbitrations and Awards. 

Reed Fraud or Reed Lead. Cos. Reed’s Le a ding 
Cases in Law of Statute of Frauds. 

Reeve Des. Reeve on Descents. 

Reeve Dorn. R. Reeve on Domestic Relations. 

Reeve Eng. L. or Reeve U. E. L. Reeve’s History 
of the English Law. 

Reeve 3k Reeve on the Law of Shipping and 
Navigation. 

Reg. The Daily Register, New York City. 

Reg. Brev. Register of Writs. 

Reg. Cos. Registration Ca ses. 

Reg. Deb. (Gales). Register of Debates In Con¬ 
gress, 1789-01 (Gales’a). 

Reg. Deb. (Q. <t 8 ). Register of Debates in Con¬ 
gress, 1824-37 (Galea and Seaton’s ). 

Reg. Gen. Regular Generates. 

Reg. Jud. Kegistaun Judicials. 

Reg. Lib. Register Book. 

Reg. Maj. Books of Regiam Majestatem. 

Reg. Orig. Regtetrum Originate. 

Reg. PI. Repute Placit&nai. 

Rep. Repealed. Reports. Repertoire. 

Rep. Coke’s Reports, English King’s Bench. 

Rep. The Reporter, Boston, Mass. 

Rep. (R. Y.) or Rep. (WoaV). The Reporter, 
Washington and New York. 

Rep. Cos. Madr. Report- of Caees, Dcrwnany 
Adawlut, Madras. 

Rep. Cos. Pr. Report- of Caaee of Practice 

^Rep.^CA. Reports In Chancery 

Rep. Ck Pr. Reports on the Chancery Practice. 

Rep. Com. Com. Report- of Commercial Cteea 
Bengal. 

Rep. Const. Report- of the Constitutional Court 
of South Carolina. 

Rep. Or. L. Com. Report- of Criminal Law Oam- 
mlssloners. 


Rep. de Jur, Repertoire de Jurisprudence, 
Paris- 

Rep. de Jut. Com. Repertoire de Jurisprudence 
Commercials, Parte. 

Rep. da Not. Repertoire dn Notarise, Paris. 

Rep. Ec. C. C. Repetitions Ecrltesaur te Code 
Civir 

Rap. Eq. Guflbert’s Reports in Equity. ~ HSt f* v-h 

Rep . in Ck. Reports in Chancery, Englteh. 

Rep. t. Q. A. Report- tempore Queen Anne (II 
Modem). 

Rep. SeL Cos. fa Ck. Kelynge’s (W.) Bepmts, 
English Chancery. _ „ . 

Rep. t. Finch. Reports tempore Finch, English 
Chancery. 

Rep. t. Bard. Report- tempore Hardwicke, Eng¬ 
lish King’s Bench. . . 

Rep. t. Holt. Reports tempore Holt, Ea gn - h 
King's Bench. 

Rep. t. 0. Br. Report- temp O. Bridgman, KXID- 

67. C. P. 

Rep. t. Talk. Reports t e m po r e Talbot, En g fl a h 
Chancery. 

Report. Coke’s Reports, English King's Bench. 

Repfr. The Reporter, Boston, Mass. 

Res. Cos. Reserved Cases. 

Ref. Brev. Retoraa Brevinm. 

Rettie. Rectto’s Scotch Court of Session Cases 
(4th Series). 

Rev. Rever se d. Revised. Revenue. 

Rev. Coe. Revenue Cases. 

Rev. Crit. La R4vue Critique, MontreaL 

Rev. Crit. de Leg. R4mie Critique de lAgte terion , 
Parte. 

Rev. de Leg. R4vue de Legislation, MontreaL 

Rev. Dr. Jnt . R6vue de Droit Interna ti o n al, 
Paris. 

Rev. Dr. Leg. RAvue de Droit Legislation, Paris. 

Rev. Leg. La RAvue LAgate, Sons, Quebec. 

Rev. 9tat. Revised Statutes. 

Reyn. Reynold’s Reports. MIsMadppt 

Reyn. Btcpk. Reynolds’s Stephens cm Evidence. 

Rko. L. Rhodian Law. 

Rice. Rice’s Law Reports, Booth Carolina. 

Rice Ck. Rloe's Chancery Reports, South Chro- 


Jurisprudsnoe, 


Reports tempore Holt, En gl is h 


International, 


Rice. Dig. Pat. Rice's Digest of Patent Office De¬ 
cisions. ^ _ 

Rich. Richardson's Law Reports, South OaraDna 
Rick. (N. H.). Richardson’s Reporta New Hamp¬ 
shire Reports, vote. 8-6. 

Rich. Cos. Ck. Richardson’s Cases in Chancery 


Bed/. Badm. Redfleld on Carriers and Bail¬ 
ments. 


South Carolina 

RfcA. Ck. or RfcA. Eq. Richardson's Chancery 
Reports, South Carolina 

RfcA. N. 8. Richardson’s Reports, New Derive 
South Carolina 

Rick. Pr. C. P. Richardson's Practice Common 
Plena 

RfcA. Pr. £ B. Richardson's Practice hi the 
King’s Uam/tl, 

RfcA. F. R. C. P. Btohardson’s Practical Register, 
Common Plena 

RfcA. dt Hook. Blohardson & Hook's Americ an 
.Street Railway Decisions. 

RicA. d W. Rkdmrdson and Woodbury's Re- 

P< 5^*?SSd^iw5yteiSwt», English Chancery and 
King's Benoh. 

RCdg. App. Ridgeway’s Appeal Ca ses, Ireland. 
Rtdg. L d 8. tUdgerwuY, Lapp and BchoeteS^B 
Reports flrteh Term Report-). , 4 

Ado. P. C. Ridgeway’s Appeal Cases, Ireland. 
Ridg. St. Tr. Rffitgeway’a State Trial*. Ireland. 
Riley. Riley’s Law Reports, South Carolina. 
ROey Ck. or Riley Eq. Ttfley’a Chan nary Reports, 
South Carolina. 

Rfv. Ann. Reg. Rlvtngton’s Annual Register. 
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ABBREVIATION 


Shelf. Cop | 
Shelf. J. 5.' 


Shelford on Lunacy 

D. Shelford on Marriage and Dt 


Skew (in Shaw'sReports. Vermont 
SArtN* Apt' Shaw** Appeal Case* English House 
*t U>nt* Appeal* from Scotland. _ . . 

SJtow- Dig. Shaw'* Digest of Deo 1*1 on a, Scotch 
Oourta 

SAo»r Jm Shaw'* Justiciary Caaea, Scotch Justi- 
ciarv Court* 

W. <f C Shaw. Wilson and Courtnay a 
Repina English House of Lords, Scotch Appeals 
^ Wilson andShaw's ReportsV 
Shaw <t ZH*ai. Shaw and Dunlop s Report*, First 
Series. Scotch Court of Sewlon „ 4 . . 

S.Hair rf Mart. Shaw and Macleans Scotch Ap- 
[Mal Case* English House of Lords. 

Shearm. <tFfo<t. Xeg. Shearman and Redfleld on 
the Law of Negligence. 

S*sld Sheldon's Report*, Superior Court of Bur- 

Shelford on Copyholds. 

Co. Shelford on Joint Stock Com¬ 
panies. 

Shelf. Lun. 

Ske(f. M. dt 
rorce 

Mart. Shelford on Mortmain. 

Shelf. Railw. Shelford on Railways. 

SAeir R. Ft. Shelford's Real Property Statute*. 
Skep. Shepherd's Report*, Alabama. 

S\ep. Srt. Cat. Shepherd's Select Caaea, Alab am a. 
^Jtrp. Touch Sheppard's Touchstone. 

SAepi. Shepley's Report*. Maine. 

SAepp. Abr. Sheppard's Abridgment. 

Skepp. Art. Sheppard's Action upon the Case. 
SAepp. C<M. Sheppard's Cases on Slander. 

Shepp. Touch. Sheppard's Touchstone. 

SAer. Of. Rep Sheriff Court Reports, Scotland. 
Ship. Gax. Shipping Gazette, London. 

Skipp. Shipp’s Reports, North Carolina. 

Skirt. Shirley’s Report*. New Hampshire. 

SAiri. L. C. Shirley's Leading Crown Cases. 

SAorft Copy. Shortt on Copyrights. 

SAoir. Shower'* Reports, English King’s Bench. 
SKoxe. p. C. Showers Parliamentary Case*. 

Sick. Sickels's Reporta. N. Y. Court of Appeals 
Report* 

Sid. Min. Lav* dt D. Sickles's Mining Laws and 
Decision* 

Sid. Slderfln's Reports, English King's Bench. 

Sid Gov. Sidney on Government. 

Steyr. Sleye Traltft sur 1’AdultAre. 

Silvern. X. Y. SUvernaU's New York Court of 

^^Icern. X. Y. Sup. Ct Sllvemall's New York 
Supreme Court. 

Sim. Simon s Report*, English Chancery. 

Sim. Dig. SLmond's Digest of Patent Office De¬ 
cision* 

Sim. Int. Simon on the Law of Interpleader. 

Sim. .V. S. Simon's Reports, New Series, English 
Chancery. 

Sim. Pat. L. Slmond’s Manual of Patent Law. 
Sim. Ft. Ct. M. Simmon's Practice of Courta 
Martial. 

Sim. R. A. Simon's Law relating to Railway Ac¬ 
cidents. 

Sim. dt Stu. Simon and Stuart's English Chancery 
Repprt* 

Sinclair. mrvr»iftir ms Scotch Court of Session 
Cnee* 

Six Circ. Ck i* Caaea on the Six Circuits, Irish 
N. P 

Skene Verb. Sign. Skene's De Verborum Signifi¬ 
cation* 

Skill man's New York Police Report* 
Skinker's Reports, Missouri. 

Skinner's Reports, English King's Bench. 
Slade Reports, Vermont. 

Leg. Reg. Sloan s Legal Register, New 


SfciBm. 

Slunk. 

Sfctnn. 

Slade. 

Sloan 


York. 

Sm. Smith's Report* English King's Bench. 

8m. (E- D ). E. D. Smith's Report* New York 
Common Plea* 

Sm. ( Ind. >. Smith's Report* Indiana. 

Sm. (K. B.). Smith's Report* English King's 
Bench 

Sm. (Me.). Smith's Report* Maine. 

8m. (X. a.). Smith's Report* New Hampshire. 

Sm. \x. Y.). Smith’s Report* New York Court 
of Appeals Report* vol* lo-27. 

9m (Pa.) or Sm. (P. F.). Smith's Report* Penn¬ 
sylvania State Report* vol* 51-81*. 

Sm (Wi*.). Bmith'a Report* Wiaoorsln. 

Sm. Act. Smith's Actions at Law. 

Sm. C C. M. Smith's Circuit Courta-Marttal Re¬ 
port* Main* 

Sm Ch. Pr. Smith's Chancery Practice. 

Sm Cant. Smith on Contract* 

9m E D. E. D. Smith's Report* New York Com¬ 
mon Plea* 

Sm. Eng. Smith's Report* English King's Bench. 

dm. JCq. SmfQi's nd of Equity. 

Sm. Ex. int. Smith on Executory Interest. 

Sm. For. Med. Smith's Forensic Medicine. 

Sm. Form*. Smith’s Forms of Procedure. 

Sm. L. C. Smith 's T adding Cases 

Sm. L. C. Comm. L. Smith's Ossee 0 * 

Commercial Law. 

Sm. L J. Smith's Law JournaL 

Sm. L.<± T. Smith on landlord and Tenant. 

Sm. Late of Prop. Smith on Baal and Personal 
Property. 

9m. Lead. Com* Smith's Leading Casoe • 

Sm. MojA. 8. Smith bn Master and Servant. 

Sm. Mere. L. Smith's Mercantile Law. 

Sm. Pat. Smith on Patent* 

Sm. Prob. L. Smith's Probate Law and Practie* 
Sm Seal <t P. Pr. Smith - - - - 


Sm Roe. Smith's Law of 
A*. Refer. Smith's law of Reparation. 

Sm. Stat. L. Odnettottonal 1 

Law. 

d B. Railw. Os* Smith and Bateau Railway 
l, Court* 

Sm d Bat. Smit h and Ba tty 's Report* Irish 
King's Bench 

“ d <?. Bmals and Qtffard's Report* *■!**■*■ 


ataslppl Report* vol* iMB. 

9m <t MCA Smedea and Marshalls Chancery 

Smith A Skinner's Digest of 

Victorian Report* _ . _ 

Sm. it Sod. L <t T. Smith and floden on land¬ 
lord and Tenant. 

Smal* it Qiff. Smale and GlfTaxd's Report* 

E %^to’ 1 tf^f.' 7 8medM ind Hanhsll's Report*, 

“SSSWcT s££?«d M*rmh*U'e Cb*o- 
oery Report* Mlss l m i ppi. 

Smith. See Sm. , t . 

Smoult. Notes of oases In Smoult's Collection of 
Order* Calcutta. _ , _ . 

Smy. Smythe’s Report* Irish Common Pleas and 
Exchequer. _ _ 

Sn. or Sneed. Sneed’s Report* Tennessee._ 

Sneed Dec: or Sneed Ky. Sneed's Kentnoky De¬ 
cision* 

Snell Eq. Snell’s Prlnolples of Equity. 

Snow Cat. Int. L. Snow's Cases on International 
Law. 

Snyder R t l Carp. Snyder on Religious Corpo¬ 
rations. „ _ 

So. Auttr. L. R. South Australian Law Report* 
So. Car. South CarollnA Reports. 

So Car Const. South Carolina Constitutional 

R r r Car. L. J. South Carolina Law Journal, 
Columbia 

So. L- J. Southern Law Journal and Reporter, 
Nashville, Tenn. ^ 

So. L. R Southern Law Review, Nashville, 
Tenn. 

So. L. R. X. S. Southern Law Review, New Series, 
St. Louis, Mo. 

So. L. T. Southern Law Time* 

So. Rep. Southern Reporter. 

So. West. L. J. Southwestern Law Journal, Nash¬ 
ville, Tenn. 

Sol. Gen. Solicitor General. 

Sol. J. Solicitor's Journal, London. 

Sol. J. dt R. Solicitor's Journal and Reporter, 
London. 

South. Southard's Report* New Jersey Law. 
South. L. J. dt Rep. Southern Law Journal and 
Reporter, Nashville, Tenn. 

Sbutk. 

Tenn. „ , 

South. L. Rev. X. S. Southern Law Review, New 
Series, St. Louis, Mo. 

>. A. Special Appeal. 

>. Law*. 8plrit of Law* by Montesquieu. 

T. Special Term. 

(r Extr, Spear's Law of Extradition. 

. Spear's Report* South Carolina. 

Ch. orSpeoirfcq. Spear's Chancery Reports, 
South Carol In* 

tl. R pel man's Glossary. 
d. Feud. Spelman on Feud* 

:. Spencer's Report* New Jersey Law. 

!. (Minn.). .Spencer's Reports, Minnesota, 
se Eq. Jur. Spence's Equitable Jurisdiction. 
Or. L. Spence's Origin of Laws. 

Spent SeL Cat. Spens's Select Cases. Bombay. 
Spink. Spink's Report* English Admiralty and 
Ecclesiastical. 

ink P. C. Spink's Price Case* English, 
on. Spooner's Report* Wisconsin. 

... ft. Spottiswoode's Report* Sootch Court of 

Spott. C. L. Rep. Spottiswoode's Common Law 
Report* 

Spott. Eq. Rep . Spottiswoode’s English Equity 
Reports. 

Spott. St. Spottiswoode's Style* Scotland. 

Spr. Sprague's Decision* U. 8. Dist. Court, Mass¬ 
achusetts. 

St. State. Statute. Statutes at Large. 

St. Story's Report* U. 8. Circuit Court, 1st 
Circuit. 

St. Btair’s Report* Scotch Court of Session. 

St. Abm. Btatnam’s Abridgment 
St. Armand. St. Armand on the Legislative 
Power of England. 

St. On* Stillingfieet'e Ecclesiastical Case* Eng- 


r, nnoiiviuc, i cun. 

L Rev. Southern Law Review, Nashville, 








St. Ch. Cat. Star Chamber Cases. 

St. Clem. St. Clement’s Church Case, PhOadel- 
phl* 

St. Ecc. Cat. StUUngfleet's Eoclealaatlcal Case* 


„1. Inst. Stair's Institutes of the Law of Scotland. 
8t. Marks. St. Mark's Church Case, Philadelphia. 

St. P. State Papers. 

St. Rep. State Report* 

Bt. TV. State Trial* 

Stair. Btair’s Report* Sootch Court of Session. 
Stair In$L Stairs Institutes of the Lawg of 
Scotland. 

Stair Pr. Stair's Principles of the Laws of Soot* 


Slant. Stanton's Reporta, Ohio. 

Star Ch. Cat. Star Chamber Cases. 

Stork. Cr. L. StarUe on Criminal Law. 

Stark. Cr. Pt. Btarlde on Criminal Pleading. 
Stark. Jfe. Starkle on Evlde n o* 

Stark. Jury TV. Btarkfe on Trial by Jury. 

Stark. X. P. Star He's Report* EnglUh Nisi 

Frias. 

Stark. Stan. StarUe on Blander and LlbeL 
Sttat. Statute. 

Slat, at L. Statutes at Larg* 

Stat. do. Statute of Glouoester. 

Stat. Mari. Statute of Karfbridg* 

Stat. Met. Statute of Merton. 

Stat. Wertm. Statute of Westminster. 

Stat. Winch. Statute of Winchester. 

Stat* Tr. State Trial* 

Statk. AJbr, Btatham's Abridgmmit of the Law. 
Btaunf. P. O. it Pr. Stannforde'a Plena of the 
Grown and P r ar ogaUv* 

Steam R. A. Stearn on Real 
^8tepk.0om. Stephen'sOonunentarimonEngilah 

Stipk. Const. Stephens on thebgllshOonsttta? 


Hon. 

Steph. Cr. L. Stephen on Criminal Lsw. 

Bteph. Dig. Stephen’s Digest, New Brunswick Re¬ 
ports. 

SfepA. Elect. Stephens on Elections. 

Staph. Ev. Stephen's Digest of Evidenoe. 

Steph. X. P. Stephen s’ sNlsl Priu* 

Steph. Pt. Stephen on Pleading. 

Stso. dt Ben. Av. Stevens and Benecke on Aver¬ 
age and Insuranoe. 

Stew. (Ala.). Stewart’s Report* Alabama 
Stew. Adm. or Stew. V. A. Stewart's Vice-Admi¬ 
ralty Report* Nova Sootl* 

Stew. {X. J.). Stewart's Report* New Jersey 
Equity Report* vole. *-38. 

Stew, it Port. Stewart and Porter’s Report* 
Alabama 

Stile*. ' Stiles's Report* low* 

8tiUingjl. See. Stullngneet's Eoclestastlaal Cssas, 
English. 

Rio. Story's Report* U. S. Circuit Courts, 1st 
Circuit. 

Sto. <f S. Cr. Ab. 8torer and Heard on Criminal 
Abortion. 

Stock. Stockton's Reports, New Jersey Equity. 
Stock. ( Md .). Btockett’e Reports, Maryland. 

Stock Xon. Com. Stock on the Lsw of Non Com¬ 
potes Mentis. 

Stoke j L.of A. Stokes on Liens of Attorneys. 
Stone B. B. S. Stone on Benefit Building Socie¬ 
ties. 

Storer <t H. Or. Ab. Storar and Heard on Crim¬ 
inal Abortion. 

Story. Story's Report* U. 8. Circuit Court, 1st 
Circuit. 

Story Ag. Story on Agencv. 

Story Bailm. Story on Bailments. 

Story Bill*. Story on Bills. 

Story Comm. Story's Commentaries. 

Story Conjl. L. Story on Conflict of Law* 

Story Con*t. Story on the Constitution. 

Story Contr. Story on Contracts. 

Story Eq. Jur. Story's Equity Jurisprudence. 
Story Eq. PI. Story r s Equity Pleading. 

Story L. U. S. Story’s Laws of the United 6tate* 
Story Part. Story on Partnership. 

Story Prom. X. Story on Promissory Notes. 

Story Sale*. Story on Sales of Personal Froperty 
Stra. or Strange. Strange’s Reports, English 
Courts. 

Str. H. L. Strange's Hindoo Law* 

Str. JV. C. Strange's Notes of Case* Madras. 
Stmac. de Mer. Btraacha de Mercatura, Navlbus 
Assecurationlbus. 

Strah. Dam. Strahan's Translation of Do mat's 
Civil Law. 

String/. StrtngfeUow’g Reports, Missouri. 

Strob. Strobhart's Law ’Reports, South Caro¬ 
lina. 

Sfroh. Ch. or Sfro*. Eq. Strohhart’s Equity Re¬ 
port* South Carolina. 

8tu. or Stuart. Stuart, Milne and Peddie's Re¬ 
port* Sootch Court of Session. 

Stu. App.y Stu. K. B.. or Stu. L. C. Stuart's Re¬ 
port* Lower Canada King’H Bench 
Stu. Adm. or Stu. V. A. Stuart'e Vice-Admiralty 
Report* Ldwer Canada. 

Stu. M. & P. Stuart, Milne and Peddie's Re¬ 
port* Scotch Court of Session. 

Sty. Styles's Reports, English King's Bench. 

Sty. Pr. Reg. Styles's Practical Register. 

Sun. Dew. Adul. Sudder Dewanny Adulat Re¬ 
port* In (11* 

Stux. Dew. Rep. Budder Dewanny Report* N. W. 
Province* TnHu 

Bugd. Ett. Sugden on the Law of Estates. 

Supd. Pow. Sugden on Power* 

Sugd. Pr. Suguen on the Law of Property. 

Bugd. Pr. 8t. Sugden on Property Statute* 

Sugd. Vend. <t P. Sugden on Vendors and Pur¬ 
chasers. 

Sull. Land Tit. Sullivan on Land Titles in Maswa - 
chusetts. 

Sail. Led. Sullivan's Lectures on Constitution 
And laws of England. 

Sum. Bumm* the summary of a law. 

Sumn. Sumner's Report* U. 8. Circuit Court, 
1st Circuit. 

Sup. Superseded. Superior. Supran* 

Sup. or Supp. Supplement. 

Supp. Ve*. Jr. Suppleihent to Veeey, Junior’* 
Report* 

Supr. Ct. Rep. Federal A Supreme Court Re¬ 
porter. All the Federal Court* 1WT-18BA. 

Surr. Surrogate. 

Buth. Sutherland's Report* Calcutt* 

Sulk. P. C. J. Sutherland's Privy Council Judg¬ 
ment* 

Sulk. w. Rep. Sutherland's Weekly Reporter, 
Calcutt* 

Swab. Adm. Swabey’s Admiralty Report* Eng¬ 
lish. 

Swqjb. dt Tri*t. Swabey and Trlstzsm's Report* 
English Probate and Divorce. 

Aiian. Bwan’s Report* Tennessee. 

Swan Ecc. Can. Swan on the Jurisdiction of Eo- 
olaslastloal Court* 

Swan Juet. Swan’s Justio* 

Swan PL it Pr. Swan's Pleading and Practice. 
Swan Pr. Swan's Practice. 

Swans. Swanston's Report* iCngUsh Chancery. 
Sweeny. Sweeny's Report* New York Superior 
Court Report* vol* 31-30. 

Sweet M. Sett. Co*. Sweet's Marriage Settlement 


Sweet Pr. Cone. Sweet's Precedents In Convey¬ 
ancing. 

Swift Dig. Swift's Digest, Connecticut. 

Swift Sy* Swift’s System of the Laws of Con¬ 
necticut. 

Swin. jus. CSos. 8 win ton's Justiciary C a s e * Scot¬ 
land. 

Bwinb. De*. Swinburne on the Law of D escent* 
Bwinb. Mar. Swinburne on Marriage. 

Swfnh. Spo. Swinburne on Spousal* ' 

Bwinb. WiU*. Swinburne on Will* 

Sect. App. Sydney on Appeals 

Sym* Byrne's Justiciary Oases, Scotland, 
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Syn. Ser. 
Decisions. 


Synopsis Series of the U. 8 . Treasury 


2. Tempore. Title. Trinity Term. 

T. B. Monr. T. B. Monroe's Reports, Kentucky 
Court of Appeals. 

T. Jones. T. Jones's Reports, English King's 
Bench and Common Pleas. 

T. L. Teimes de la Ley. 

T. R. Teste Rage 

T. R. Term Bepor.ts, English King's Bench (Dum- 
ford and East's Reports). 

T. R. E. Tempore Regia Edwardi. 

T. Raym. T. Raymond's Reports, English King's 
Bench. 

T. T. Trinity Term. 

T. U. P . CKarlt. T. U. P. Charlton’s Reports, 
Georgia. 

T. db C. Thompson and Cook's Reports, New York 
Supreme Court. 

T. db G. Tyrwhitt and Granger's Reports, English 
Exchequer. 

T. ft M. Temple and Mew's Reports, English 
Criminal Appeal Cases. 

T. ft P. Turner and Phillips's Reports, English 
Chance 17 . 

T. db R. Turner and Russell's Reports, English 
Chancery. 

Unit Ev. Tait on Evidence. 

Talb. Cases tempore Talbot, English Chancery. 
Tami. Tamlytfg Reports, English Chancery. 
Tami. Ev. Tamiyu on Evidence. 

Tami. T. T. Tamlyn on Term of Years. 

Tan. Dec. or Taney. Taney's Decisions, by Camp¬ 
bell, U. S. Circuit Court, 4th Circuit, 

Tann. Tanner's Reports, Indiana. 

Tap. or Tapp. Tappan's Nisi Prius Reports. Ohia 
Tap. C■ M. Tapping's Copyholder's Manual. 

Tap. Man.. Tapping on tne Writ of Mandamus. 
Tapp M. ft C. Tapp on the Law of Maintenance 
and Champerty. 

Tas.-Lang. Const. His. Taswell-Langmead's Con¬ 
stitutional History of England. 

Taunt. Taunton's Reports, English Common 
Pleas. 

Tav. Taylor's Reports, Upper Canada King's 
Bench. 

Tayl. (J. L .). Taylor's Reports, North Carolina 
Term Reports. 

Tayl. (t7. C.). Taylor's Reports, Upper Canada 
King^s Bench. 

Tayl. Bank. L. Taylor on the Bankruptcy Law. 
Tayl. Civ. L. Taylor on Civil Law. 

Tayl. Ev. Taylor on Evidence. 

Tayl. Gov. Taylor on Government. 

Tayl. L . ft T. Taylor on Landlord and Tenant. 
Tayl. Law Glos. Taylor's Law Glossary. 

Tayl. Med. Jur. Taylor's Medical Jurisprudence. 
Tayl. Pois. Taylor on Poisons. 

Tayl. Wills, taylor on Wills. 

Teck. Diet. Crabb's Technological Dictionary. 
TW. The Telegram. London. 

Temp, db M. Temple and Mew's Reports, English 
Criminal Appeal Cases. 

Tenn. Tennessee Reports. 

TVnn. CK. Tennessee Chancery Reports 

(Cooper’s). 

Tenn. Leg. Rep. Tennessee Legal Reporter, Nash 
viile. 

Term. Term Reports, En glish King 's Bench 
(Durnford and East's Reports). 

Term If. C. Term Reports, North Carolina, by 
Taylor. 

Terr. Terrell’s Reports, Texas. 

Terr. ft Wal. Terrell and Walker's Reports, 
Texas Reports, vols. 88-61. 

Tex. Texas Reports. 

Tex. Am. Texas Court of Appeals Reports. 

Tex. Or. App. Texas Criminal Appeals. 

Tex. Civ. dpp. Texas Civil Appeals. 

Tex. L. J. Texas Law Journal, Tyler, Texas. 

Tex. Unrep. Cos. Texas Unreported Cases, Su¬ 
preme Court. 

Th. B. db N. Thomson on Bills and Notes. 

Th. Br. Thesaurus Brevium. 

77i. C. Theodon Capitals et Fragments. 

Th. Dig. Theloall's Digest. 

Th. But. Thompson's Entries. 

Thach. Cr. Cos. Thacber's Criminal Canon. Mas¬ 
sachusetts. 

Thayer Coni. L. Thayer's Cases on Constitu¬ 
tional Law. 

Thayer Cos. Bo. Thayer’s Select Cases on Evi¬ 
dence. 

Them. La Themis. Montreal. 

Themis. The American Themis, New York. 

Theo. Ft. it 8. Theobald on Principle and Surety* 
Theo. Wills. Theobald on Construction of Wills. 
Thes. Brev. Thesaurus Brevium. 

TKom. Thomas’s Reports* Nova Scotia. 


Thom. IWy.). Thomas's Reports, Wyoming. 
Thom. Bills. Thomson on Bute and Notea 
Thom. Co. Lift. Thomas’s Edition of Coke upon 


Thom. Co. Lift. Thomas’s Edition of Coke upon 
Littleton. 

TKom. L. C. Thomas’s leading Cases on Consti- 
tntlooal Law. 

Thom. Mart. Thomas on Mortgages. 

Thom. 8c. Acts. Thomson's Scottish Acts. 

Thom. Sel. Dee. Thomson’s Select Decisions, 
Nova Scotia. 

TKom. U. Jur. Thomas on Universal Jurispru¬ 
dence. 

Thom ft Fr. Thomas ft Franklin’s Reports, 
Maryland Ch. Dec., voL 1 . 

Thomp. (Cal.).* Thompson’s Reports, Calif orals 
Reports, vote. 80-40. 

Thomp. (N. 8.). Thompson's Reports, Nova Sco¬ 
tia. 

TKomp. B. B. 8. Thompson on Benefit Building 


Tkomp. Car. Thompson on Carrtera 
Tkomp. Ck. Jury. Thompson on Charging the 
Jury. 

Tkomp. Corp. Thompson on Corporations 
TVmp. Ent. Thompson’s Entries 
Tkomp. High. Thompson on the Law of High- 


Thomp. Home, ft Exem. Thompson on Homestead 
and Exemption. 

Thomp. Ltab. Off. Thompson's Cases on Liability 
of Officers of Corporations. 

Thomp. LAab. Stockh. Thompson on Liability of 


01 umcers 01 corporations. 

Thomp. LAab. Stockh. Thompson on Liability of 
Stockholders. 

Thomp. H. B. Cos. Thompson's National Bank 
Cases. 

Thomp. Ncg. Thompson's Cases on Negligence. 

Thomp. Rem. Thompson's Provisional Remedies. 

Thomp. Tenn. Cas. Thompson’s Tennessee Cases. 

TTwotnp. ft C. Thompson and Cook’s Reports, New 
York Supreme Court. 

TTiom. Thornton’s Notes of Cases Ecclesiastical 
and Maritime, English. 

Thom. Conv. Thornton's Conveyancing. 

Throop Ag. or Throop V. Ag. Throop on Verbal 
Agreements. 

Tichb. TV. Report of the Tlchborae Trial, London. 

Tidd Pr. Ttda’s Practice in the King’s Bench. 

Tiff. Tiffany's Reports, New York Court of Ap¬ 
peals Reports, vole. 28-89. 

Tiff, tt B. TV. Tiffany and Bullard on Trusts and 
Trustees. 

Tiff, db 3. Pr. Tiffany and Smith's Practice, New 
York. 

Till. Free. T11Haghast's Precedents. 

TW. db Sh. Fr. Tlllinghast and Shearman's Prac¬ 
tice. 

TW. db Yates App. Tlllinghast and Yates on 
Appeals. 

Tints. Tinwald's Reports, Scotch Court of Ses¬ 
sion. 

Tit. Title. 

Tobey. Tobey'a Reports, Rhode Island. 

Toll. Ex. Toller on Executors. 

Tomk. Inst, or Tbmfc. R. L. Tompkins's Institutes 
of Roman Law. 

Tomk. db J. R. L. Tompkins and Jeckens’s Roman 

Law. 

Toml. Tomlin’s Election Evidence Cases. 

Toml. L. D. Tomlin’s Law Dictionary. 

Toml. Supp. Br. Tomlin’s Supplement to Brown's 
Parliamentary Cases. 

Tbr. Deb. Torbuck’s Reports of Debates. 

Toth. TothUl’s Reports, English Chancery. 

Touch. Sheppard's Touchstone. 

Ttrull. Dr. Ctv. ToulUer's Droit Civil Francals. 

Town. 81. dt L. Townahend on Slander ana Libel. 

Town. 8t. TV. Townsend's Modern State Trials. 

Town. Sum. Proc. Townahend's 6 ummary Pro¬ 
ceedings by Landlords against Tenants. 

TV. Translation. Translator. 


ighaet and Shearman's Prac- 


lslation. Translator. 


Fonblanque. 


TV. Eq. Treatise of Equity, by Fonblanque. 

TV. db H. Pr. Troubat ana Haly’s Practice, Penn¬ 


sylvania. 

TV. db H. Free, 
of Indictments. 


Troubat and Haly's Precedents 


Train it H. Free. Train and Heard's Precedents 
of Indictments. 

TYonj. App. Transcript Appeals, New York. 

Prof. Jur. Mer. Tratade de Jurisprudents Mer- 
canttl. 

7Vav. Tv>. L. of H. Travers Twlss on the Law of 
Netions. 

Tread. Treadway's Reports, South Carolina 
(Constitutional R« ports). 

Treb. Jur. de la Med. Trebuchet, Jurisprudence 
de la M&decine. 

TVem. Tremaine’s Pleas of the Crown. 

Trev. Tax. Sue. Trevor on Taxes on Success¬ 
ion 

TW. Bisk. Trial of the Seven Bishops. 

TW. per Pais. Trials per Pals. 

TVib. Civ. Tribunal Civil. 

Trib. de Com. Tribunal de Commerce, 

TW». or TWn. T. Trinity Term. 

IWpn. Dakota Reports, vol. B. 

Trop. Dr. Civ. Troplong’s Droit Civil. 

TVouO. Lim. part. Troubat on Limited Partner- 

^T^ou* ft H. Pr. Troubat and Haly's Practice, 
Pennsylvania. 

Tru. Railw. Rep. Truman's Railway Reports. 

Thick. Tuckers Surrogate Reports, New York. 

Tuck. Tucker’s Court of Appeals, D. of Col., vote. 
1 - 8 . 

Tuck, ft Cl. Tucker and Clephane’s Reports, D. of 
Col., vol. 81. , . 

Thick. Bla. Com. Blackstone's Commentaries, by 
Tucker. 

Tuck. Led. Tucker's Lectures. 

rudfc. PL Tucker's Pleadings. . 

Tuck. Sel. Cas. Tucker's Select Cases, Newfound¬ 
land Courts. 

Tud, Char. TV. Tudor on Charitable Trusts. 

Tud. L. Cas. or TV*. L. Cas. M. L. Tudor’s Lead¬ 
ing Cases on Mercantile Law. 

J\id. L. Cas. R. P. Tudor’s Leading Cases on 
Real Property. _ „ , 

Tup. App. Tupper's Appeal Reports, Ontario. 

Turn. (Ark). Turner’s Reports, Arkansas, vote. 
85-49. 

Turn. Ch. Pr. Turner on Chancery Practioe. 

Turn. Pr, Turnbull's Practice. New York. 

Turn, d: Ph. Turner and Phillip’s Reports, Eng 
ilsb Chancery. 

IVm. ft Rus. Turner and Ruseell’s Reports 
English Chancery. 

Tutt. Tuttle’s Reports, California. 

ruff, ft Carp. Tuttle and Carpenter’s Reports, 
California Reports, vol. 62. 

Twiss L. of Vat. Twlra’s Iswr of Nations 

Tyler. Tyler’s Reports, Vermont. 

Tyler Bound, ft Pences. Tyler’s Law of Bound 
arise and Fences. * . , 

Tyler Boa Tyler on American E cc le sia s tical 
Law. 

Tyler ES- Tyler on Ejectment and Adverse En- 

] Pixt. Tyler oh Fixtures. 

Inf. ’lytar oti Infancy and Oovsrtnre. 

Us. Tyler on Usury. 

Truss Reports, Massachusetts, 

, TyrwhlU's Reports, English Exchequer 
. ft O. Tyrwhitt sad Granger’s Reports, 
1 Exchequer. 


isprudei 

Precede 


Success- 


Tyler’s Law of Round- 


Car. I. 

U. C. Upper Canada. 

U. C. App. Upper Canada Appeal Reports. 

U. C. C. P. Upper Canada Common Pleas Re¬ 
ports. 

U. C. Cham. Upper Canada Chambers Reports. 

U. C. Chan. Upper Canada Chancery Reports. 

U. C. E. ft A. upper Canada Error and Appeals 
Reports. 

U. C L. J. Upper Canada Law Journal, Toronto. 

U. C. O. 8. Upper Canada Queen’s Bench Re¬ 
ports, Old Series. 

U. C. Pr. Upper Canada Practice Reports. 

U. C. Q. B. Upper Canada Queen’s Bench Re¬ 
ports. 

U. C. Q. B. O. S. Upper Canada Queen’s Bench 
Reports, Old Series. 

0’ K. United Kingdom. 

U. & United States Reports. 

U. 8. App. United States Appeals, Circuit Courts 
of Appeals. 

U. S. Crim. Dig. United 8 tatee Criminal Digest, 
by Waterman. 

U. 8. Dig. Abbott’s United States Digest. 

U. 8. Eq. Dig. United 8 tstes Equity Digest. 

R 8. Jur, United States Jurist, Washington, 

U. S L. Int. United States Law Intelligencer 
(Angell's), Provldenoe and Philadelphia. 

U. 8. L. J. United 8 tates Law Journal, New 
Haven and New York. 

U. 8. L. M. or U. 8. Law Mag. United States Law 
Magazine (Livingston's), New York. 

U. 8. R. 8. United States Revised Statutes. 

U. S. Reg. United States Register, Philadelphia. 

U. 8. Stat. United States Statutes at Large. 

U. 8. Sup. Ct. Rep. United States Supreme Court 
Rdborter. 

Ulm. JL Rec. ULman’s Lawyer's Record, New 
York. 

Ulp. Ulpian's Fragments. 

I fnderh. Torts. Underbill on Torts. 

Up. Can. See U. C. 


Upper Bench. 

Free. Upper Bench Precedents tempore 


sports. 

Appeals 


United 8 tatee Criminal Digest, 


Digest. 

Washington, 


Ulman’s Lawyer’s Record, New 


Up. Can. Bee U. C. 
Upt. Mar. W. ft Fr. 


Upton on Maritime Warfare 


upt. Mar. w. it Pr. Upton on I 

ana Prize. 

Url. Trust. Urllng on Trustees. 
Utah. Utah Reports. 


V. Versus. Victoria. Victorian. 

V. A. C. or V, Adm. Vice-Admiralty Court. 

V. C. Vice-Chancellor. Vice-Chancellor’s Court. 
V. C. Rep. Vice-Chancellor’s Reports, English. 

V. O. Ce Verborum Obligati on I bus. 

V. 8. De Verborum Slgnlflcatione. 

V. ft B. Vesey and Beames’s Reports, English 
Chancery. „ , 

V. ft 8. Vernon and Scriven's Reports, Irish 
King's Bench. 

Va. Virginia Reports. 

Va. Cas. Virginia Cases. 

Va. L. J . Virginia Law Journal, Richmond. 

Va. R. Gilmer's Reports, Virginia. 

Val. Com. Valen’s Commentaries 
Vail. Jr. L. Vallencey’s Ancient Laws of Ireland. 
Van Hey . Eq- Van Haythuysen’g Equity Drafts¬ 
man. 

Van Hay. Mar. Ev. Van Haythuyer on Maritime 
Evidence. „ „ 

Van K. Van Koughnet’s Reports, Upper Canada 
C. P. Reports, Y?ls- 15-21. * 

Fan Ness, van Ness’s Reports, U. S. District 
Courts, New York. 

Van Sant. Eq. Pr. Van Santvoord’s Equity 
Practice. 

Van Sant. PI. Van Santvoord’s Pleadings. 

Van Sant. Pec. Van Santvoord's Precedents. 
Faff. Vattel’s Law of Nations. 

Vaugh. Vaughan's Reports, English Common 
Pleas. 

Fau*. Vaux’s Recorder’s Decisions, Philadelphia. 
Fax. Extrad Vazelhes's Etude sur rExtradition 
Veax. Veazey’s Reports, Vermont. 

Vend. Ex. Venditioni Exponas. 

Vent. Ventris’s Reports, English King’s Bench. 
Verm. Vermont Reports. 

Fern. Vernon’s Reports, English Chancery. 
Fern, ft 8c. Vernon and Scriven’s Reports, Irian 
King’s Bench. 

Ferpl. Ccmfr. Verplanck on Contracts. 

Verpl. Ev. Verplanck on Evidence. 

Ves. Vesey, Senior’s Reports, English Chancery. 
Ves. Jun. Vesey, Junior’s Reports, English 
Chancery. 

Ves. Jun. Supp. Supplement to Vesey, Juniors, 

Beam-'. 

En glish Chancery. 

Fef. JSntr. Old Book of Entries. 

Vet. N. B. Old Nature Brevium. 

Vic. or Viet. Queen Victoria. , _ 

Fief, C. 8. Victorian Consolidated Statutes. 

Fief. JL R. Victorian Law Reports, Colony of 

R. Min. Victorian Mining Law Reports. 
Fief. L. T. Victorian Law Times. Melbourne. 

Fief, Rep. Victorian Reports, Colony of Victoria. 
Viet. Rev. Victorian Review.' 

Firf. 8t. TV. Victorian State Trials. 

Fid. Ektr. Vidian’s Entries. 

Vxn. Abr. Vlner’s Abridgment. _ 

Vin. 8upp. Supplement to Viner s Abridgment. 
Vincent Leg. Com. Vlncena's Legislation Com¬ 
mercials. 

Finn. Vlnnlua _ 

Vint. Can. L. Vinton on American Canon Law. 

Fir. Virgin’s Reports, Maine. 

virg. Virginia Reports 

Virg. Cos. Virginia Cases 

Virg. L. J. Vlrgtete Law Journal. 

Vis. Videlicet, That to to say. __ __ . 

Von Holst Const. His. Von Holst’s Constitutional 
History of the U. R ^ . 

Voorh. Code. Voortiies’s OodisNew York 
Voorh. Cr. Jur. Voorhtes 00 the Cr imin al Jurle- 


□ rxiv \AJ TIUOI x* — 

Vince ns's Legislation Com- 


JU MUIVU vu 

irgln’s Reports, Maine. 
Virginia neports 



ABBREVIATION 


pnidMCC of Lnntelaaa 

I>, or rroo**. Vroom's Report*, New Jersey 
|*w Report* vote. *>-34. 

IV N ersu* 
rr Vermont Report*. 


W King William : thus t W. I. signifies the Ant 
year of the reign of King William I. 

W Statute of Westminster. 

»' Ala. William Blackstonee Report*. Eagltel, 
King's Bench and Common Plea* 

»T r C. Washington's Circuit Court Report* 

V S.. *1 Circuit. 

W ('Yxurf Rrp West Coast Reporter. 

ir Ent. Winch's B*xik Of Entries. 

rv H Ckron. Westminster Hall Chronicle, Lon 


ir H A 0 Wslsbv, Hurlstone and Gordon’! 
Report* English Exchequer Report*, vote. 1-8. 

>V J Western Jurist, Dee Moines, Iowa, 
it*. Jones. Wm Jones's Report*. English Court* 
W. Kri Wm. Xelynge's Reports, En g li s h King ! 
Bench and Chancery- , ^ 

1 C. L. inix. Western Law Qasette, Cincinnati, 0. 
IV L. Jour. Western Law Journal, Cincinnati, O 
rr L M. Western Law Monthly, Cleveland, O. 
ir l. R. Washington Law Reporter, Washington. 
D. 0 

If. .V. Weekly Motes, London. 

PC. .v Co*, weekly Notes of Cases, Philadelphia. 
TV. P. Co*. Wollaston's Practice Cases. 

VT. R Weekly Reporter. London, 
ir. R. CoJi. * Southerland's Weekly Reporter, 
Calcutta. . ■ 

W. R«ji. West's Reports temp. Hardwick* Eng¬ 
lish Chancery. „ _ . 

u*. T. R. Weekly Transcript Report* New York. 
IT. Ten. Wright's Tenures. 

R*. Ty R. Washington Territory Report* 
ir in. West Virginia Reports. 

H*. ir. A D. Willmore, Wollaston and Daviaon's 
Report* English Queen's Bench. 

ir. ir A H w Him ore, Wollaston and Hodge's 
Report* English Queen's Bench. 

\r (t Buk West & Buhler’s Collection of Fut- 
wahs. Indi* 

W A M William & Mary. 

W dt M. Woodbury and Mlnot’e Reports, U. 8. 
Circuit Court. 1st Circuit. 

w. A S. Watts and Sergeant's Reports, Penn¬ 
sylvania. 

W. dt S. 4pp. Wilson and Shaw's Scotch Appeals, 
English House of Lord* 

Wo. Wake. 

Wa. Watts's Reports, Pennsylvania. 

Wad£ Dig. Waddilove's Digest of English Eo- 
deslasttcal Cases 

Wade Notice. Wade os the Law of Notice. 

Wade Retro. L. Wade on Retroactive Law* 
Wait Act. A Def. Wait's Actions and Defence. 
Wait Pr. Wait's New York Practice. 

Wait St. Pup. Walt's State Papers of the U. S. 
Waif. RaUxe. Walford on Railways. 

Waft, i Mich-). Walker's Reports, Michigan 
Chancery. 

Walk. (Mias ). Walker's Report*, Mississippi Re 

porta, vol. 1. 

Waft. (Tex.). Walker's Reports, Texas Reports, 

vol. 25. 

Waft. Ant. L. Walker's Introduction to Ameri¬ 


can Law. 

Waft Rank. L. Walker on Banking Law. 

Walk. ck. Cos. Walker’s Chancery Cases, Michi¬ 
gan. 

Waft. Com. L. Walker's Theory of the Common 
Law. 

Walk. wm». Walker on Wills. 

Walker. Walker's Unreported Cases, S. C. of 
Pennsylvania. _ . 

Wall. Wallace's Report* U. S. Supreme Court. 

Wall. C. C. Wallace's Reports, U. S. Circuit 
Court, 3d Circuit. 

Wall. Jun. Wallace, Junior'* Report* U. S. Cir¬ 
cuit Court, 8d Circuit. 

Wall. Pr.' Wallace's Principles of the Laws o i 
Scotland. 

Wolift. Wallis’s Report* Irish Chancery. 

Walsh. Walsh's Registry Cases, Ireland. 

Want ( Ohio i. Warden's Report* Ohio State. 

Ward Nat. ward on the Law of Nation* 

Ward, dk 3s. Warden and Smith's Report* Ohio 
State Report* voL 8. 

Ware. Ware’s Report* U. 8. District Court, 
Maine. 


Warr. Bla. Warren's Blackstone. 

Warr. L. 3. Warren's Law Studies. 

Wash. Washington State Beoort- 
Wash. ( Va). wssnington’e Report* Virgin!* - 
Wash. C. C. Washington's Report* U. B. Circuit 
Court, 8d Circuit. 

Wash. L. Rep. Washington law Reporter, Wash¬ 
ington, D. C. 

Was*. TV. Washington Ter ri t o ry Reports. 
Was**. Washburn* Report* Vermont. 

Washb. Cr. L. Washburn on Criminal Law. 
Washb. Easem. Washburn on Easements and 
Servitude* 

Washb. R. P. Washburn on Beal Property. 

Wot. (C. 0. H). Watermeyer’s Caps of Good 
Hope Supreme Court Report* 

Wat. Cr. Ptroc. Waterman's Criminal Proce¬ 


dure. 

Wat. Ju*. Waterman's Justice. 

Wot. Set-Off. Waterman on Set-Off, etc. 

Wat. Tree. Waterman on Trespass. 

Watermeper. Watermeyer's Cape of Good Hope 
Supreme Court Report* 

Watk. Conv. Watkins's Conveyancing. 

Walk. Com^i. Watkins's Copyholds. 

Wats. Are. Watsou on Arbitration. 

Wat*. Comp, or Wat*. Sq. Watson's Compendi¬ 
um of Equity. 

Wat*. Const. Hist. Watson’s Constitutional His¬ 
tory of Canada. 

Wat*. Part. Watson on Partnership. 

Wat*, ffher. Watson on Sheriff* 

Watt*. Watts’s Report* Pennsylvania. 

WatUiW.Va.). Wattes Report* West Virginia 


UVifft A Ser. Watts and Sergeant s Report* 
Pennsylvania. 

Web. Pdf. Webster on Patents. 

WVb, Put. Co*. Webster's Patent Case* English 
Court* 

HVbb. Webb's Report* Kansa* 

w>bb, A'B. * W. Webb, A'Beokett and Wil¬ 
liams's Report* Viotorl* ,. A , 

Webb, A\B. A W. Sq Webb, A'Beokett and 
Williams's EquityReport* Victoria. 

Webb. A'B. A W. LP. A M Webb. A’Beckett 
and Will lama's Insolvency, Probate and Matrimo¬ 
nial Report* Viotorl* 

Webb, A'B. tf W. Min. Webb, A’Beckett and 
wm isms '* Mining Case* VIctori* 

Webb. A D. webb and Duval's Reports, Texas. 

Web*. Put. Co*. Webster’s Patent Case* Eng¬ 
lish Court* . „ 

Wedg. Gov. A Lais* Wedgwood's Government 
and Laws of the U. S. 

WeeH. Cin. L. B. Weekly Cincinnati Law Bul¬ 
letin . 

WeekL Dig. Weekly Digest, New York. 

Week!. Jur. Weekly Jurist, Illinois. 

WeekL L. Record. Weekly Law Record. 

Weekl. L. Rev. Weekly Law Review, San Fran¬ 
cisco, Cal. 

WeekL No. 'Weekly Notee of Case* London. 

Weekl No. Ca*. Weekly Notes of C as e s, Philadel¬ 
phia 

Weekl. Reptr. Weekly Reporter, London. 

Weekl. Tran*. Repts. Weekly Transcript Re¬ 
port* New York. 

Week* Att. at Law. Weeks on Attorneys at Law. 

Week* D. A. Inj. Week* Damnum Absque In¬ 
juria. 

Week* Dep. Weeks on the Law of Deposition. 

Weight. M. A. L. Welghtinan's Marriage and 
Legitimacy; 

Welf. Eq. PL Wolford on Equity Pleading. 

' xe. Abr. Wellwood’s Abridgment of Sea 


Wells's Questions of Law and 
Wells on Re* Adjudicata 
Wells on Separate 


WeUu 
Laws. 

Well* L. A F. 

Fact* 

Well* Re» Ad. A St. D. 
and Stare Decisis. 

Well* Sep. FT. of Mur. Worn. 

Property of Married Women. 

WsUtoy^H. A G. Welaby, Hurlstone A Gordon's 
Report* English Exchequer Report* vols. 1-8. 
Welsh. Welsh’s Registry Cases, Ireland. 

Wend. Wendell’s Report* New York Supreme 
Court. 

Wendt Mar. J Log. Wendt on Maritime Legisla¬ 
tion. 

Went. JEr. or Went. Off. Ex. Wentworth on Exeo- 
utors. 

Went. PL Wentworth on Pleading* 

Weak. In*. Weskett on Insurance. 

West. West’s Report* English Chancery, tempore 
Hardwick* 

West Coast Rep. West Coast Reporter. 

West H. L. west’s Report* English House of 
Lord* 

West. Jut. Western Jurist, Des Moines, low* 
West. L. J. or West. Law Jow. Western Law 
Journal, Cincinnati, Ohio. 

West. L. Mo. or West. Law Mo. Western Law- 
Monthly, Cleveland, Ohio. 

West. L. 0. or West. Leg. Ob*. Western Legal Ob¬ 
server. Quincy, Ill. 

West. L. T. Western Law Time* 

West. Rep. Western Reporter, 8t PauL 
West. T. Cos. Western's Tithes Case* 

West Va. West Virginia Report* 

West t. H. West's Report* TCngiioh Chancery, 
tempore Hardwick* 

West. Conti. Westlake on Conflict of Law* 
Westm. Statute of Westminster. 

Weston. Weston's Report* Vermont. 

Weth. (17. 0.). Wethey’s Upper Canada Report* 
Queen’s Bench. 

Wk. or Whart. Wharton's Report* Pennsyl¬ 
vania 

VTA Wheaton's Report* U. S. Supreme Court. 
Wk Cr. Cos Wheeler's Criminal Csseo, New 
York. 

Wh. A T. L Cos. White and Tudor’s Leading 
Case* Equity. 

Whart. or TVA. Wharton's Report* Pennsyl¬ 
vania 

Whart. Ag. Wharton on Agency and Agent* 
Whart. Confl. Wharton on Conflict of Law* 
Whart. Oonv. Wharton's Conveyancing. 

Whart. Cr. Law. Wharton's Criminal Law. 
Whart. Ev. Wharton's Evldenc* 

Whart. Horn. Wharton on Homldd* 

Whart. Law. Die. or Whart. Lex. Wharton's Law 
Lexicon. 

Whart. Free. Wharton’s Precedents of Indict¬ 
ment* 

Whart. 8t. TV. Wharton’s State Trials of the 
United State* 

Whart. A St. Med. Jur. Wharton and SUlle's 
Medical Jnrlnnmdenca 


Wheat. Wheaton’s Report* U. S. Supreme 
Court. 

Wheat. Cap. A Pr. Wheaton on Maritime Cap 
turee and Prise* 

Wheat. Hist. L. of N. Wheaton's History of the 
Law of Nation* 

Wheat. Int. L. Wheaton's International Law. 

Wheel. Wheelock’s Report* Texa* 

Wheel . Abr. Wheeter'n Abridgment. 

Wheel Br. Cos. Wheeling Bridge Case. 

Wheel Cr. Cos. Wheelers Criminal Case* New 
York. 

Wheel Cr. Rea Wheeler's Criminal Reoorder. 
New York. 1 

Whisk L. D. Whiahaw’s Law Dictionary. 

Whit. Eq. Pr. ' Whitworth's Equity Freoedmit* 

Whit. Wat. P. Whiting on War Powers nn<taw 
the Constitution. 

White. White's Report* West Virginia 

White L. L. Whites land Law of California 

White Rec. White’s Recopllacloo. 

White Sum. White on Supplement and Revivor. 

White At. L. Cos. White and Tudor's Iv^ing 
Cases, Equity. 


TTTrifnt. rnr. (’a*. Whitman’s Patent Cases. 

JIVuYm. Fnt. 1.. Whitman’s Patent Laws. 

ir/iitm. Pnt Luc Rev. Whitman’s Patent las 
Review, Washington, D. C. 

irttifr. Whittlesey's Reports, Mlaouri. 

Wig. Diee. WUrrain on Discovery. 

Wig. Wills. Wljrramon Wills. 

Wight. Wlghtwlck's Reports, English Exche¬ 
quer. 

Wight El. Ca*. Wight's Election Cases, Scot¬ 
land. 

Wile. Wilcox's Report* Ohio. 

Wile. Cond. Wilcox's Condensed Report* Ohio. 

Wile. Mun. Corp. Wilcox on Municipal Corpora¬ 
tions. 

Wild. 7nt. L. WUdman’e International Law. 

Wild. S. C. A P. Wild man on Search, Capture 
and Prixe. 

Wilde Sup. Wilde’s Supplement to Barton's Con¬ 
veyancing. 

WiUe. Leg. Ang. Sax. Wilkins's Leges Anglo-Sax- 


onlcas. 

IVift. Lira. WUkinflon on Limitations. 

Wilk. P. A M. WU kin son, Paterson and Murray’s 
Report* New South Wales. 

Tvi'ft, Prec. Wilkinson's Precedents In Convey¬ 


ancing. 

Wi&. Pub. Fund*. 
lug to Public Funds. 

VS > . Vk 1 Ttflll.l_ 


Wilkinson on the Law ReLat- 


Wilk. Ship. Wilkinson on Shipping. 

WUk. A Ow. Wilkinson and Owen's Reports, New 
South Wale* 

Wilk. A Put. Wilkinson and Paterson's Reports, 
New South Wales. 

Will. (Mas*.). Williams's Reports, Massachusetts 
Reports, vol- 1. 

Will. , Peers). Pee re Williams's Reports, English 
Chancery. 

Will. (Ft.). Williams’s Reports, Vermont. 

Will. Ann. Reg. Williams's Annual Register, New 
York. 

Will. Auet. Williams on the Law of Auction* 
Will. Bankt. L. Williams on the Bankrupt Law. 
Will. Williams on Executors. 

Will. Just. Williams's Justice. 

WiU. L. D. Williams's Law Dictionary. 

Will Per. Pr. Williams on Personal Property, 
Will Real As. Williams ou Real Assets. 

Will Real Pr. Williams on Real Property. 

Will Sound. Williams's Notes to Saunders’s Re¬ 


port* 

Will. A Br. Adm. Jur. Williams and Bruce on 
Admiralty Jurisdiction. 

Willard Eq. Willard's Equity. 

WUlard Ex. Willard on Executor* 

WiUard Real Est. A Con. Willard’s Real Estate 
and Conveyancing. 

WiUc. Const. Wlllcock's Office of Constable. 

WiBc. L. Med. Pr. Wlllcock's Law relating to the 
Medical Profession. 

Wilic. Mun. Corp. WiU cocks on Municipal Cor¬ 
poration* 

WiUe*. Wlliee’s Report* English King’s Bench 
and Common Plea* 

Williams. Williams's Report* Massachusetts. 

WiUiatns, Peers. Peer© Williams's Reports, Eng¬ 
lish Chancery. 

Willis Eq. Willis on Equity Pleadings. 

Willis Int. Willis on InVerrogatorie* 

Willis Trust. Willis on Trustee* 

Willm. W. A D. WHim or* Wollaston and Davi¬ 
son's Report* English Queen’s Bench. 

Willm. W. A H. Willmore, Wollaston and 
Hodges’ Report* F-pp-Hah Queen's Bench. 

Wills Cir. Ev. wills on Circumstantial Evi¬ 
dence. 

Wilm. Wllmot's Notes of Opinions and Judg¬ 
ment* English King’s Bench. 

WU*. Wilson's Report* English King's Bench 
and Common Plea* 

WU*. (Cal.). Wilson’s Report* California. 

WUs. (Lnd ). Wilson's Reports, Indiana Supreme 
Court Report* 

WUs. (Prep.). Wilson’s Report* Oregon. 

WUs. Ch. Wilson's Reports, English Chancery. 

WUs. Exch. Wilson's Report* English Exche¬ 


quer. 

WUs. Fine* A Rec. Wilson on Fines and Re¬ 
cover! e* 

WUs, Purl L.. Wilson's Parliamentary Law. 

WUs. Uses. Wilson on Uses. 

WUs. A C. Wilson and Courtenay’s Report* Eng¬ 
lish House of Lord* Appeals from Scotland. 

WUs. AS. Wilson and Shaw's Report* English 
House of Lord* Appeals from Scotland. 

Win. or Winch. Winch's Reports, English Com¬ 
mon Flea* 

Win. Ent. Winch’s Entries. 

Wing. Mux. Wingate's Maxims. 

Wins. Winston's Reports, North Carolina. 

Wins. Eq. Winston’s Equity Report* North 
Carolina. 

Wit. Wisconsin Reports. 

Wis. Leg.N. Wisconsin Legal New* Milwaukee. 

Witk Withrow's Report* low* 

With. Corp: Cos. Withrow’s American Corpora¬ 
tion Case* 

Wm. BL William Blackstone’s Report* English 

Court* 

Wm. Hob. William Robinson's New Admiralty 
Report* English. 

Wm*. (Mas*.). Will lama’s Report* Massachu¬ 
setts Report* voL 1. 

Wm*. (Peers). Peere WLUlams's Report* English 
Chancery. 

Win*. (Vt.). Williams’s Report* Vermont. 

Wm*. Ann. Reg. Williams's Annual Register, 
New York. 

Wm*. Auet. Williams on the Law of Auctions. 

Wm*. Ex. Williamson Executors. 

Wm*. Just. Williams’s Justice. 

Wm*. L. D. Williams's Law Dictionary. 

Wm*. Notes. Williams's Notes to Saunders’s Re¬ 
port* 

Wm*. P. Peere Williams's Report* English 


Pr. 
Real As. 


Williams on Personal Property. 
Williams on Real Assets. 
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Wnu. Real iV. Williams on RmI Proparty. 

Wnu. Sound, Williams's Notea to Baondan'a Bo- 
porta. 

Wms. 4b Br. Adm. Jar. Williams and Brue© on 
Admiralty Jurisdiction. 

Wolf. Inst. Wolflfius’ InatltuUom e a Juris Natures 
at Gentium. 

Wolf. 4b B. Wolfentan and Bristow's Election 
Cases. 


the Pope’s briefs, and reducing petitions 
into proper form, to be converted into Papal 
Bulls. 

ABBROOHHENT. Old Eng, law. 
The forestalling of a market or fair. 

arr iiw atj* . See Abuttals. 


Wolf, c t D. Wolfarstan and Dew's Election Cases. 
WoU. Wollastan'S Reports, English Bail Court- 
Wood. Wood's Report*, U. B. Circuit Court, 6 th 
Circuit. 

Wood (H.). Hutton Wood’s Decrees In Tithe 
Cases, P^p gHah 

WoodCiv. L, Wood's Institutes of the Otvtl 
Law. 

Wood Com. A Wood's Institutes of the Common 

law. 

Wood Conn. Wood on Conveyancing. 

Wood Fire Aul Wood on Fire Insurance. 

Wood Inst. Eng. L. Wood’s Institutes of English 
Law. 

Wood Man. Wood on Mandamus. 

Wood Mart. 4b St. Wood on Master and Servant. 
Wood Mayne Dam. Wood's Mayne on Damages. 
Wood Nuts. Wood on Nuisances. 

Woodb. 4b M. Woodbury and Minot’s Reports, 
U. S. Circuit Court, 1st Circuit. 

Woodd. Jur. Wooddeeon’s Elements of Jurispru¬ 
dence. 

Woodd. Led. Wooddeson's Lectures on the laws 
of England. 

Wood/. L. 4b T. Woodfall on Landlord and Ten¬ 
ant. 

Woodf. Pari. Deb. Woodf all's Parliamentary De- 


Woodm. Cr. Coe. Woodman’s Criminal Cases, 
Boston. 

Woodm. <£ T. on For. Med. Woodman and Tidy 
on Forensic Medicine. 

Woods or Woods C. C. Woods’s Reports, U. 6 . 
Circuit Courts, 6 th Circuit. 

Wool. C. C. Woolworth’s Reports, U. 8 . Circuit 
Courts, 8 th Circuit. 

Woolr. Com . Woolrych on Commons. 

Woolr. Comm. L. Woolrych on Commercial Law. 

Woolr. P. W. Woolrych on Party Walls. 

Woolr. Seto. Woolrych on Bowers. 

Woolr. Waters. Woolrych on Law of Waters. 

Woolr. Ways. Woolrych on Law of Ways. 

Woolr. Window L. Woolrych on Law of Window 
Lights. 

Wools . Div. Woolsey on Divorce. 

Wools. Int. L. Woofsey’s International Law. 

Woolio. Woolworth’s Reports, U. S. Circuit 
Court, 8th Circuit, 

Woolw. (Neb.). Wool worth’s Reports, Nebraska 
Reports, vol. 1. 

Word. Elect. Wordsworth’s Law of Election. 

Word. Elect. Cos. Wordsworth's Election Cases. 

Word, Min. Wordsworth on the Law of Minin g. 

Worth. Jur. Worthington on the Powers of 
Juries. 

Worth. Free. Wills. Worthington’s Precedents 
for Wills. 

Wr. or Wr. Pa. Wright’s Reports, Pennsylvania 
State Reports, vole. 87-M. 

Wr. Cn. or Wr. Ohio. Wright’s Chancery Re¬ 
ports, Ohio. 

Wr. Cr. Comp. Wright on Criminal Conspiracies. 

Wr. N. P . Wright's Nisi Prlus Reports, Ohio. 

Wr. Ten. Wright on Tenures. 

Wy. Wyoming Territory Reports. 

Wyatt P. R. Wyatt’s Practical Register in 
Chancery. 

Wyatt , W. 4b A'B. Wyatt, Webb and A'Beckett's 
Reports, Victoria, 

Vvyalf, W. (t A'B. Eq. Wyatt, Webb and 
A'Beckett’s Equity Reports, Victoria. 

Wyatt, W, dt A'B. L P. dt M. Wyatt, Webb and 
A'Beckett's Insolvency, Probate and Matrimonial 
Reports, Victoria. 

Wyatt, W. & A'B. Min. Wyatt, Webb and 
A’Beckej,t's Mining Cases, Victoria. 

Wyatt 4b W. Wyatt and Webb's Reports, Vic¬ 
toria. 

Wyatt dt W. Eq. Wyatt and Webb’s Equity Re¬ 
ports. Victoria. 

Wyatt dt W. I. P. dt M. Wyatt and Webb’s Insol¬ 
vency, Probate and Matrimonial Reoorts, Victoria. 


Wyatt & W. Min. Wyatt and Webb’s Mining 
Cases, Victoria. 

IVym. Wyman's Reports. Bengal. 

Wynne. Wynne’s Bovill Patent Case. 

Wythe CK Wythe's Chancery Reports, Virginia. 
Y. B. Tear Book. 

Y. dt C. Youngs and Collyer’s Reports, English 
Exchequer and Equity. 

Y. dt C. C. C. Young© and Oollyer’a Chancery 
Cases, English. 

y. <£ J. Young© and Jervis's Reports, English- 
Exchequer. 

Yale Late J. Y ale Law Journal. 

Yates Sel. Cat. Yates's Select Cases, New York. 
Yeates. Yea tee's Reports, Pennsylvania. 

Yelv. Yelverton’s Repents. Engliiih King's Bench. 
Yerg. Yerger’s Reports, Tennessee. 

Tool Waste. Tool on Waste, Nulsaaoe and Tree- 


ABDICATION. A simple renunciation 
of an office ; generally understood of a su¬ 
preme office. 

James EL of England, Charles V. of Germany, and 
Christiana, Queen of Sweden, are said to have abdi¬ 
cated. When James II. of England left the kingdom, 
the Commons voted that he had abdicated the gov¬ 
ernment, and that thereby the throne had become 
vacant. The House of Lords preferred the word 
deserted ; but the Commons thought It not compre¬ 
hensive enough, for then the king might have the 
liberty of returning. 

ABDITOBIUM. An abditoiy or hid¬ 
ing place, for hiding and preserving goods, 
plate, or money ; ‘ a chest in which relics 
were kept. Jacob. 

ABDUCTION. Forcibly taking away 
a man’s wife, his child, or his maid. 3 Bla. 
Com. 189-141; 98 N. C. 567. 

The unlawful taking or detention of any 
female for purposes of marriage, concubin¬ 
age, or prostitution. 4 Steph. Com. 84. 

In some states the fact that a female 
taken for concubinage was not chaste is 
no defence ; 115 Mo. 480; 96 Cal. 815; the 
law presumes a woman’s previous life to 
have been chaste, and the burden of proof 
to show otherwise rests on the defendant; 
90 Ill. 274 ; 6 Park. Cr. 129; 8 Barb. 608. 

The remedy for taking away a man’s wife 
was by a suit by the husband for damages, 
and the offender was also answerable to the 
king; 8 Bla. Com. 139. 

If the original removal was without con¬ 
sent, subsequent assent to the marriage does 
not change the nature of the act. 

It is stated to be the better opinion, that 
if a man marries a woman under age, with¬ 
out the consent of her father or guardian, 
that act is not indictable at common law ; 
but if children are taken from their parents 
or guardians, or others intrusted with the 
care of them, by any sinister means, either 
by violence, deceit, conspiracy, or any cor¬ 
rupt or improper practices, as by intoxica¬ 
tion, for tiie purpose of marrying them, 
though the parties themselves consent to 
the marriage, sucli criminal means will 
render the act an offence at common law ; 
1 East, PI. Cr. 458 ; 1 Rus. Cr. 962; Rose. 
Cr. Ev. 260. 

A mere attempt to abduct is not suffi¬ 
cient ; 6 Park. Cr. 129. 

Solicitation or inducement is sufficient, 
and the taking need not be by force; 37 
Hun 190 ; 90 Ill. 274; 46 Mich. 442. 

ABEARANCE. Behavior ; as a recog¬ 
nizance to be of good abearance, signifies to 
be of good behavior. 4 Bla. Com. 251, 256. 

ABEREMURDER. In old Eng. law. 
An apparent, plain, or downright murder. 
It was used to distinguish a wilful murder 
from chance-medley, or manslaughter. 
Spel.; Cowel; Blount. 

ABET. In orim. law. To encourage 
or set another on to commit a crime. This 
word is always applied to aiding the com¬ 
mission of a crime. To abet another to 
commit a murder, is to command, procure, 
or counsel him to commit it. Old Nat. Brev, 
21; Co. Litt. 475. tie© Advib^ Entourage. 

ABETTOR. An instigator, or setter 
on ; one that promotes or procures the com¬ 
mission of a crime. Old Nat. Brev. 21. 


Young. Young’s Reports, Minnesota. 

Young M. L. Cos. Young's Maritime Law 
English. 

Youngs. Younge’s Reports, English Exchequer 
Equity. 

Youngs dt Coll. Young© and OoUyer’s Reports. 
TTngiith Exchequer Equity. 

Youngs 4b Coll. CK Young© and Oollyer’s Chan¬ 
cery CaMJS, lftwffHalv 

Youngs dt Jer. Youngs sad Jsrvls’s Reports, 
English Exchequer. 

Zab. Zabrlskle’s Reports, New Jersey law. 
Zach. Dr. Civ. Zacharta Droit Civil Fran cals. 
Zinn L. C. Zina's Leading Oases on Trusts. 
Zouch Adm, Zouch’s Admiralty Jurisdiction. 


ABBREVTATORS. Eool. law. Offi¬ 
cers whose duty it is to assist in drawing np 


The distinction between abettors and accessaries 
is the presence or abeenoe at the com mlas ion of the 


A R,»; 
10 Pick. 
Ga. 200. 

ABEYANCE (Ft. abbayer, to ekpect). 
In expectation, remembrance,.and contem¬ 
plation of law ; the condition of a freehold 
when there is no person in being in whom 
it is vested. 


Ime: -uowei; Meta, no. i, cap. o*. rn» 
irtlolpatlon are neoesmry to constitute a 
i abettor ; 4 8 ha raw. Bla. Com. 88 f Russ. 
Blngb. M. c. 440; 18 Mo. 882: 1 "WlsJW, 
7 • ft I 1 L 838 : fib Lnd. 426 : 64 Barb. 80S : 21 


In such oases the freehold has been said to be in 
ibibus (In the olouds), and in gremiolegis (in the 
mom of the law). It has been denied by some that 
ere is such a thing as an estate in abeyance; 


Fearne, Cont. Rem. 618. Bee also the note to 2 
Sharsw. Bla. Com. 107; 1 P. Wins. 616. 

The law requires that the freehold should 
■never, if possible, be in abeyance. Where 
there is a tenant of the freehold, the remain¬ 
der or reversion in fee may exist for a time 
without any particular owner, in which case 
it is said to be in abeyance ; 9 S. & R. 367 ; 
8 Plowd. 29 a, b, 35 a; 1 Washb. R. P. 47. 

It is a maxim of the common law that a 
fee cannot be in abeyance. It rests upon 
reasons that now have no existence, ana it 
is not now of universal application. But if 
it were, being a common-law maxim, it 
must yield to statutory provisions incon¬ 
sistent with it; 92 U. S. 212. 

A glebe, parsonage lands, may be in abey¬ 
ance, in tne United States ; 9 Cra. 47; 
2 Mass. 500; 1 Washb. R. P. 48. So also 
may the franchise of a corporation ; 4 
Wheat. 691. So. too, personal property may 
be in abeyance or legal sequestration, as in 
case of a vessel captured at sea from its cap- 
tors until it becomes invested with the char¬ 
acter of a prize ; 1 Kent 102 ; 1 C. Rob. 
Adm. 139 ; 3 id. 97, n. See generally, also, 
5 Mass. 555 ; 15 id. 464. 

ABIATICUB (Lat.). A son’s son ; a 
grandson in the male line. Spel. Some¬ 
times spelled Aviaticus. Du Cange, Avius. 

ABIDE. When used aa to an order of 
court, it means to perform, to execute, to 
conform to such order. A. & E. Encyc. 
As, to abide the judgment of the court; 7 
Tex. App. 38 ; abide by an award ; 6 N. H, 
162; 48 N. H. 36; or abide the decision; 
108 Mass. 585. 

Abide by an Award. To await the 
award without revoking the submission. It 
can never be construed to mean that the 
defendant should not be at liberty to dispute 
the validity of any award that might be 
made. Id.; 6 N. II. 162. 

Abide the Judgment. It was held 

that a provision to abide the judgment and 
orders of the court did not mean that the 
plaintiff or his sureties should pay or satisfy 
the judgment, but that he should surrender 
himself to the custody of the court. Id.; 37 
Kan. 9. 


ABIDING BY. In Scotch law. A 

judicial declaration that the party abides by 
the deed on which he founds, in an action 
where the deed or writing is attacked as 
forged, Unless this be done, a decree that 
the deed is false will be pronounced. Pat. 
Comp. It has the effect of pledging the 
party to stand the consequences of found¬ 
ing on a forged deed. Bell, Diet. 


ABIDING CONVICTION. In this 

phrase, the word “abiding” has the significa¬ 
tion of settled and fixed, a conviction which 
may follow a careful examination and com¬ 
parison of the whole evidence. It is difficult 
to conceive wha,t amount of conviction would 
leave the mind of a juror free from a "reason¬ 
able doubt" ( q. v.) t if it be not one which is 
so settled and fixed as to control his action 
in the more weighty and important matter* 
relating to his own affairs. 120 U. S. 430. 

; ABIGEATORES. See Abioeus. 

ABIGEATUS. The offence of driving 
away and stealing cattle in numbers. See 
Abioeus. 

ABIGEI. See Abioeus. 


ABIGERE. See Abioeus. 

ABIGEUS (Lat. abigere). One who 
steals cattle in numbera. 


This 1 b the common word used to denote a stealer 
of cattle in large numbers, which latter circum¬ 
stance distinguishes the abigeus from the fur. who 
was simply a thief. He who steals a single animal 
may be called fur ; he who steals a flock or herd is 
an abioeus. The word is derived from abigere, to 
lead or drive away, and is the same in significa¬ 
tion aa Abactor (q. v.), Abigeatores, Abtgatores, 
Abigei. Du Cange; Guyot, R4p. Univ. ; 4 Bla. 

^A*dlatlnctlon is also taken by some writers de¬ 
pending upon the place whence the cattle are taken: 
hiiis, one who takes cattle from a stable is called 
fur. Calvin us. Lex, Abigei. 

ABILITY. May be construed to mean 
a person’s pecuniary ability, including hia, 
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capacity or skill to earn or acquire money 
m well as property actually owned by him. 
M Wia 522. Has also been held to refer 
only to property actually owned. 9 Cal. 
475. 1 A. A E. Kncv. L. (2nd ed.), 185. See 
Txntsrpek’s Act. 

“Ability," within the rule 
ik.t to be entitled to commission, the broker 
must procure a customer able, etc., means 
that he must have the money (ability) at 
the time to pay oaah, and not merely property 
on which he could raise money. 184 N. W. 
385. eked by Walker, Real Eat. Agen. 936. 

ABJTTDICATTO (Let. abjudicare). A 
removal from court. Calvinus. Lex. It 
has the same signification aaforit-jndicatio 
both in the civil and canon law. Co. Lilt. 
100 b. Calvinus, Lex. , 

Used to indicate an adverse decision in a 
writ of right: Thus, the land is said to be 
abjudged from one of the parties and his 
heirs. 2 Poll, a Haiti. 62. 

ABJURATION (Let. dbjuratio, from 
abjurare, to forswear). A renunciation of 
allegiance, upon oatb. 

In Am law. Every alien, upon appli¬ 
cation to become a citizen of the United 
States, must declare on oath or affirmation 
before the court where the application is 
made, amongst other things, that be doth 
absolutely and entirely renounce and ab¬ 
jure all allegiance and fidelity which he 
owes to any foreign prince, state, etc., and 
particularly, by name, the prince, state, 
etc., whereof he was before a citizen or 
subject. Rawle, Const. 98 ; Rev. 9tat. U. 8. 
§ 2165. 

In Eng. law. The oath by which any 
person holding office in England was for¬ 
merly obliged to bind himself not to ac¬ 
knowledge any right in the Pretender to 
the throne of England; 1 Bla. Com 368; 
IS and 14 W. III. c. 9. Repealed by 30 and 
81 Vic. c. 59. 

It also denotes an oatb abjuring certain doctrines 
of the church of Rome. 

In the ancient English law, it was a renunciation, 
of one's country ana talcing an oath of perpetual 
banishment A man wbo had committed a felony, 
and for safety Bed to a sanctuary, might within 
forty days ooofeas and take the oath of abjuration 
and perpetual banishment: he was then transported. 
ThM was abolished by eta C 21 Jac. I. c. 98 ; Ayltffe, 
Pmreg. 14; Burr. L. Die-, Abjuration of the Realm ; 
4 Bla. Com. 389. 

But the doctrine of abjuration has been referred 
to, at least, hi much later times; 4 Sharsw. Bla. 
Ooatae, LM,«B; 11 Kent 801 ; 3 Kent 156, n.; Tonnes 
de la Ley. 

In medieval Juxtloe, every consecrated church 
wae a sanctuary If a malefactor took refuge 
therein, he could not be extracted : he had a choice 
between abjuring the realm and submitting to trial. 
If he ehoee the former he left England, bound by his 
oath never to return. His lands were escheated, 
his chattels were forfeited, and If he came back he 
was an outlaw ; a PolL £ Haiti. MB • BbmUe, L'Ab- 
fmrcrfic regniy Rev** kiMtorique. 7 TaL BO. p. 1. 


__In an Act, which provides that 

the broker's commissions are earned when, 
during the agency, he finds a purchaser 
ready, “able" and willing to buy, etc., means 
financially able. 71 S. E. 745, cited by 
Walker, Real Est. Agen. 548. 

A BLE BODIED. Imports an absence 
of those palpable and visible defects which 
evidently incapacitate a person for perform¬ 
ing the ordinary duties of a soldier, and does 
not imply an absolute freedom from ail physi¬ 
cal ailments. 1 A. A E. Ency. L. (2nd ed.), 
185 ; 10 Vt. 148 ; 26 Conn. 57. 

ABLEOATL Papal ambassadors of the 
•wwwl rank* who are sent with a leas ex- 
tenaive commission to a court where there 
are no n unci os. This tide is equivalent to 
which see. 

ABNEPOSCLAt). A great-great-grand- 
Boa. The grandson of a grandson or grand¬ 
daughter. Calvinus, Lex. 


Permanent Abode. The criterion ot 
the residence required to constitute a legal 
voter. It means nothing more than a domi¬ 
cil, a home, which the party is* at liberty to 
leave as interest or whim may dictate, but 
without any present intention to change it. 
10 A. A E. *Eney. 2nd ed., 598; 78 IU. 170t 

Flaoe of Abode. Usually means the 
place of residence. A man’s residence, where 
he lives with hia family and sleeps at night, 
is always his place of abode in the full sense 
of that expression. The phrase contem¬ 
plates residence, implies permanence, and 
does not mean a place of temporary sojourn, 
22 A. A E. Ency., 2nd ed., 831 ; 23 Ran. 425. 
What is a person’s place of abode is rather 
a question of fact than of law. Id.; 21 L. J. 
C. P. 48. 

See Chanoe or Abode. 

See Domicil ; Residence. 

ABOGADO (Sp.). A counselor at law ; 
advocate. Stand. Diet. See Bozbho. 

AB OUTIO. Leave to discontinue an 
accusation. 

ABOLITION (Lat. aboliiio , from abo- 
lere, to utterly destroy). The extinguish¬ 
ment, abrogation, or annihilation of a thing. 

In th« civil, French and German law, abolition la 
used nearly synonymously with pardon, rnmlnrinn, 
grace. Dig. W. 4.tf. 8. There Is,'however, this dif¬ 
ference : grace Is the generic term; pardon, ac¬ 
cording to those laws, 1 b the ctamenov which the 
prince extends to a man who has participated fan a 
crime, without being a principal or accomplice; 
rvmitmon la made In cosos of Involuntary homfedes. 
and self-densace. Abolition Is different: it ts used 
when the crime cannot be remitted. Tho prince 
may, by letters of abolition, remit the punish¬ 
ment, hut the Infamy remains, unices letters of 
abolition have been obtained before sentence. 
JEW eycl. de D'Alembert. 

ABOBDAGE (Fr.). The collision of 
vessels. 

If the collision happen In the open sea, and the 
damaged ship Is insured, the Insurer must pay the 
loss, but Is entitled In the civil law, at learn to be 
subrogated to the rights of the Insured against the 
party causing, the damage. Ordonnance de la 
Marine de IflBl, Art. 8; Juoement* dOieron . 
Emer. Ins. c. 198,14. 

ABORTION. The expulsion of the 
foefcue at a period of utero-gvstntinn so early 
that it has not acquired the power of 
taming an independent Life. 


granddaughter. * gmdJaughter^f 

a^grandsoo or granddaughter. Calvinus, 1 

Where a person dwells; it is 
the criterion determining the residence of, 
a legal voter, and which must be with the 
present intention not to change it. 71 Pa. 
*« ; 78 m. 181. 


Its natural and Innocent canoes are to be sought 
either in the wwtker — as In a nervous, irritable tem¬ 
perament, disease, malformation ot the pelvis, Im¬ 
moderatevenerml indulgence, a habit of miscarriage, 
plethora, great debility ; or in the foetus or Its de¬ 
pendencies ; sod this Is usually disease existing In 
the ovum, In the membranes, the placenta, or the 
foetus itself. 

The cr iminal means of producing abortion are of 
two kinds. General, or those which seek to pro¬ 
duce the expulsion through the constitution or the 
mother, which are venesection, emetics, cathartics, 
diuretics, emmanagogues. comprising mercury, 
savin, and the eecale oomunim (spurredrye. ergot), 
to which much importance has been attached; or 
local or mechanical means, which consist either of 
external violence applied to the abdomen or loins, 
or of Instruments Introduced Into the nterns for 
the purpose of rupturing the membranes and thus 
bringing on premature action of the womb. The 
la t ter Is the more generally resorted to, as being 
the most effectual. These local or mechanical 
means not unfrequestly produce the death of the 
mother, at well as that of the foetus. 

At common law, an attempt to destroy a 
child en ventre set mere appears to have 
been held in England to be a misdemeanor; 
Roec.' Or. Ev. 4th Lond. ed. 260; 1 Run. 
Or. 3d Lond. ed. 671. At an early period 
it was held to be murder, in case of death 
of the child ; 2 Whart. Or. L. § 1920. In 
this country, it has been held that it is not 
an indictable offence, at common law, to 
administer a drug, or perform an operation 
upon a pregnant woman with her consent, 
with the intention and for the purpose of 
causing an abortion and premature birth of 
the foetus of which she is pregnant, by 
means of which an abortion Is in fact 
caused, unless, at the time of the adminis¬ 
tration of such drug or the performance of 
such operation, such woman was quick 
with child; 11 Gray 86; 2 Zabr. 52; 8 
Clarke 274; 15 Iowa 177 ; 49 N. Y. 86; 78 
Ky. 264 ; 83 He. .48; 22 N. J. L. 62; 82 
N. C. 668; 11 Humph. 169. A case in Ken¬ 
tucky citing all the earlier cases holds that 
this is the rule at conunod law, and must 
prevail in the absence of statute ; 10 Cent. 
L J. 888. But in Pennsylvanian contrary 


doctrine has been held; 13Pa. 681 ; 6 Pa. 29. 
Wharton supports the latter doctrine on 
principle, See also, 116 Mam. 848, 

The fanner English statutes on this sub¬ 
ject, the 48 Geo. HI. o. 68, and 9 Geo. IV. 
o. 61, § 14, distinguished between the case 
where the woman was quick and was not 
quick with ohild ; and under both acts the 
woman must have been pregnant at the 
tune ; 1 Mood. Cr. Caa. 216 ; 3 C. A P. 605. 
The terms of the act (94 and 25 Viet. c. 100, a. 
62) are, “ with intent to procure the miscar¬ 
riage of any woman whether she be with 
child or not.” See 1 Den. Cr. Cae. 18; 2 
C. A K. 288. 

When, in consequence of the means used 
to secure an abortion, the death of the wo¬ 
man ensues, the crime is murder ; 41 Wie. 
809 ; 9 Meto. 268 ; 1 Hale, P. C. 480 ; 1 East’s 
P. C. 280. And if a person, intending to 
procure abortion, does an act which causes 
a child to be born so much earlier than the 
natural time that it is born in a state much 
leei capable of living, and afterwards dies 
in consequence of its exposure to the ex¬ 
ternal world, the person who by this mis¬ 
conduct so brings the child into the world, 
and puts it thereby in a situation in which 
it cannot live, is guilty of murder ; and the 
mere existence of a possibility that some¬ 
thing might have been done to prevent the 
-death wifi not render it less murder ; 2 C. 
A K. 784. 

A woman who takes a potion given to 
her to cause a miscarriage, is not an ac¬ 
complice with the person administering it; 
89 N. J. L 588. On a trial for criminal 
malpractice the party on whom the opera¬ 
tion has been performed is not an accom¬ 
plice; 155 Mass. 274. 

In New York if a person advises a woman 
to take medicine to procure a miscarriage 
the crime of abortion is not complete un¬ 
lees the advioe is acted on; 183 N. Y. 267. 

Consult 1 Beck. Med. Jut. 288-831, 429- 
485; Rose. Cr. Ev. 190 ; 1 Russ. Cr. 3d. 
Lond. ed. 671; 1 Briand, Mid. Leg. pt. 1, 
c. 4; 2 Whart. A Still. Med, Jur. § 84 et seq. ; 
1 Whart Cr. L 10th ed. § 592; 2 With. A 
Beech. Med. Jur. 97 ; 2 Hamilton, Leg. 
Med. 407 ; 2 Luff. For. Med. 173 ; Reese, 
Med. Jur. 458. 


ABORTIVE TRIAL. Used “ when a 
case baa gone off, and no verdict has been 
pronounoed without the fault, contrivance, 
or management of the parties.’’ Jebb A 
B. 51. 

ABORTUS'. The fruit of an abortion ; 
the child born before its time, incapable of 
life. See Abortion : Birth ; Breath ; 
Dearborn ; Gestation ; Life. 

ABOUT. It means almost or approxi¬ 
mately ; near in time, quantity, number, 
quality or degree. The import of the 
qualifying word “about'* is simply, that 
the actual quantity is a near approximation 
to that mentioned, and its effect is to pro-* 
vide against accidental variations; 115 U. 8. 
188. When there is a material and valu¬ 
able variation, a court of equity upon a pe¬ 
tition for specifio performance will give 
the word its proper effect; 40 Ohio St. 841. 

ABOUTIBSEMENT (Fr.) An abuttal 
or abutment. See Guyot. Report. Univ. 
Aboutissans. 

ABOVE. Higher ; superior. As, court 
•hove, bail above. 

ABFATRUUS (Lat). A great-great- 
uncle ; or, a great-great-grandfather's 
brother. Du Cange, FtUruut. It some¬ 
times means .uncle, and sometimes great- 
uncle. 

ABRIDGE. In Practice. To shorten 
a declaration or count by taking away or 
severing some of the substance of it 
Brooke, Abr. Abridgment; Comyn, Dig. 
Abridgment; 1 Vlner, Abr. 109. 

To abridge a plaint is to strike out apart 
of the demand andpr&y that the tenant an¬ 
swer to tbs rest. Tnls was allowable gener¬ 
ally in rest actions where the writ was de 
libera tenemento , as assise, dower, eto, 
where toe demandant claimed land of 
which the tenapt w«k no* seised. Bee 1; 
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ACCEPTANCE 


revnoong much less complicated, abstracts 
uv much simpler than in En gla n d, and are 
usually prepared at the expense of the pur- 
chaser, etc., or by his conveyancer. 

Where an abstract of title is made for a 
vendor, warranted to be true and perfect, 
ihe vendee refusing to take the property 
without it, the company was held liable for 
emissions in it ; 89 T^nn, 431. Where the 
register of deeds records full satisfaction 
instead of a partial release on the margin 
cf the mortgage record, a person relying 
on the marginal entry is guilty of negli¬ 
gence : 51 Minu. 382 

See WharL Law Diet. ; Ward. Abstr.; 7 
W Va. 330. 

ABSURDITY. Within the rule of 
construction that the legislature will not be 
iwremmed to have intended an absurdity 
i? meant not only that which is physically 
impossible, but also that which is morally 
*o ; and that is to be regarded as morally 
uipcssible which is contrary" to reason, or 
•n i t her words, which could not be attributed 
a man in his right senses. 1 Amer. & 
l ng. Ency. 2nd ed., 221 ; SI Mo. 585. 

ABUSE. Everything which is con- 
i ary to good order established by usage. 
Mei lin, Repert. 

imong the civilians, abuse has another signiflea- 
u<>d ; which la the destruction of the substance of 

• ihinjc in using it. For example, the borrower of 
Mtat or (rrain a&uje* the article borrowed by using 

• i iHKause he amwt enjoy it without consuming 
it 

ABUSE OF A FEMAXE CHILD. 

An injury to the genital organs in an at¬ 
tempt at carnal knowledge, failing short 
of actual penetration. 58 Ala. 376. See 
Rape. 

ABUT. To reach, to touch. 

Id old law, the ends were said to abut, the sides to 
adjoin. Cro. Joe. 184. 

To take a new direction ; as where a 
bounding line changes its course. Spel- 
man, Gloss. Abut tare. In the modern 
Law, to bound upon. 2 Chit. PI. 660. 

ATin-f-PAT/a (Ft.). The buttings or 
bounding of lands, showing to what other 
lands, highways, or places they belong or 
are abutting. Termes de la Ley. 

ABUTTER. One whose property abuts, 
is contiguous or joins at a border or bound¬ 
ary, as where no other land, road or street 
intervenes. 

ABUTTING OWNER. One who 

> wm land upon or along a street or highway, 
whether his title extends to the center of the 
Mreet or stops at the street line. Lewis, 
Eminent Domain. 

ABUTTING PROPERTY. A lot 

adjoining or bordering on the street improved 
is 'abutting property103 Ky. &46, 45 
S W. 769. 

AC E TIAM (Lat. and also). The intro¬ 
duction of the statement of the real cause 
of action, used in those cases where it was 
necessary to allege a fictitious cause of ac¬ 
tion to give the court jurisdiction, and also 
tiie real cause in compliance with the stat¬ 
utes. It was first used in the K. B.. and 
was afterwards adopted by Ix>rd C. J. 
North in addition to the clauaum freyit 
writs of his court upon which writs of 
capias might issue. He balanced awhile 
whether he should not use the words nec 
non instead of ac etiam. It is sometimes 
written acetiam. 2 Stra. 922. This clause 
is no longer used in the English courts. 2 
Will. rv. c. 39. See Burgess, Ins. 149-157; 
5 BLa. Com. 288. 

AC ETIAM BULB. And also to a 
bill. See Ac etiam. 

ACADEMY. A society of men associated 
lor ihe promotion of some art; a gra mmar 
w hocl ; a seminary of learning. English. 

ACCEDAB AD CURIAM (Lat. that 
you go to court). In Eng. Law. An origi¬ 
nal writ issuing out of chancery and directed 
to the sheriff, for the purpose of removing 
a replevin suit from the Hundred Court or 
Court Baron before one of the superior 


courts of law. It directs the sheriff fo oo 
to the lower court, and there cause the 
plaint to be recorded and to return, etc. 
See Fitzherbert, Nat. Brev. 18; Dy. 169. 

ACCEDAS AD VICE COMITEM 
(Lat. that you go to the sheriff). In Eng. 
law. A writ directed to the coroner, com¬ 
manding him to deliver a writ to the sher¬ 
iff, when the latter, having had a pone de¬ 
livered him, suppressed it. Reg. Orig. 83. 

ACCELERATION. The shortening of 
the time for the vesting in possession of an 
expectant interest. Wharton. 

ACCEPTANCE (Lat. ac expert, to re¬ 
ceive). The receipt of a thing offered by 
another with an intention to retain it, indi¬ 
cated by some act sufficient for the pur¬ 
pose. 2 Parsons, Contr. 221, 

Tbe element of receipt must enter Into every ac¬ 
ceptance, though receipt does not necessarily mean 
in this sense some actual manual taking. To this 
element there must be added an intention to retain. 
This intention may exist at the time of the receipt, 
or subsequently ; it may be indicated by words, or 
acta, or any medium understood by tne parties; 
and an acceptance of goods will be Implied from 
mere detention, in many instances. 

An acceptance involves very generally the idea 
of a receipt in consequence of a previous under¬ 
taking on the part of the person offering to deliver 
such a thing as the party accepting is in some man¬ 
ner bound to receive. It is through this meaning 
that the term acceptance, as used in reference to 
bills of exchange, has a relation to the more general 
use of tbe term. As distinguished from assent, ac¬ 
ceptance would denote receipt of something in 
compliance with, and satisfactory fulfilment of, a 
contract to which assent had been previously given. 
Bee Assam:. 

Under the statute of fraud® (29 Car. II. c. 
8) delivery and acceptance are necessary to 
complete an oral contract for the sale of 
goocLs, in most cases. In such cases it is 
said the acceptance must be absolute and 
past recall; 2 Exch. 290 ; 5 Railw. Cas. 496 ; 

1 Pick. 278; 10 id. 326; 16 Wall. 146. If 
an article is found defective, but is retained 
and used, it is a suffioient acceptance; 3 
N. Y. Misc. R. 296. If goods are delivered 
to a third person by order of the purchaser 
they are deemed to have been received and 
accepted by the latter through his agent: 
88 Ga. 578. Where a verbal contract was 
made for the sale of goods to be delivered 
at a specified point where purchaser was to 
pay freight for the seller, it was held that 
the acceptance by the carrier and posses¬ 
sion of freight after reaching its destina¬ 
tion, was not such an acceptance by pur¬ 
chaser as would take it out of the statute ; 
64 Vt. 147. As to how far a right to make 
future objections invalidates an acceptance, 
see 3 B. & Aid. 321 ; 10 Q. B. Ill ; 6 Exch. 
003. 

In Insurance. Acceptance of abandon¬ 
ment in insurance is is effect an acknowl¬ 
edgement of its sufficiency, and perfects 
the right of the assured to recover for a 
total loss if the cause of loss and circum¬ 
stances have been truly made known. No 
particular form of acceptance is requisite, 
and the underwriter is not obliged to say 
whether he accepts; 2 Phil. Ins. § 1689. 
An acceptance may be a constructive one, 
as by taking possession of an abandoned 
ship to repair it without authority so to do ; 

2 Curt. 322 ; or by retaining such possession 
an unreasonable time, under a stipulation 
authorizing the underwriter to take such 
possession ; 16 Ill. 235. 

Acceptance of rent destroys the effect of 
a notice to quit for non-payment of such 
rent; 4 B. & Aid. 401; 13 Wend. 530; 11 
Barb. 33 ; 1 Bush 418 ; 2 N. H. 163 ; 19 Vt. 
587 ; and may operate as a waiver of for¬ 
feiture for other causes ; 3 Co. 64 ; 1 W ms. 
Saund. 287 c, note; 3 Cow. 220 ; 5 Barb. 
839 ; 3 Cush. 325. 

Negotiable Instrument Lav. "Ac¬ 
ceptance" means an acceptance completed 
by delivery or notification. Miller's Ky. 
Negotiable Instrument Law, § 190. 

Negotiable Instruments. Where a 
check is certified by the bank on which it is 
drawn, the certification is equivalent to an 
"acceptance." 162 Ky. 551, 172 S. W. 955. 

The "acceptance" of a check by the bank 
on which it is drawn, is the signification by 
the bank of its assent to the order of the 


drawer. The acceptance of the chock, like 
its certification, in order to be binding on 
the bank, must be in writing and signed by 
it. 162 Ky. 551, 172 S. W. 955. 

Of Bills of Exchange. An engage¬ 
ment to pay the bill in money when due. 

4 East 7a ; 19 Law Jour. 297; Bylea, Bills 
388. 

Acceptances are said to be of the follow¬ 
ing kinds: 

Absolute, which is a positive engagement 
to pay the bill according to its tenor. 

Conditional, which is an undertaking to 
pay the hill on a contingency. 

The bolder Is not bound to receive such an accept-' 
ance. but If be does receive it, must o b serve Its 
terms; 4 M. A B. 40fl ; 9 Wash. C. C. 408; Du. Neg. 
Inst. 411. For some examples of what do and what 
do not constitute conditional acceptances, see 8 C. & 

P. 818; ft C. B. 941 ; 16 Miss. MS,; 7 Me. 1*5; 10 Ala M. 
s. 888 ; 1 Btrob. 871 ; 4 W. A 8. 840; 106 Mass. 401 : 10 
C. B. w. a *14 ; 44 On. 61ft; 78 m. m ; © Me. 408; 

14 Cal. 40 7 ; ftft Neb. 844 ; 06 Hun 086; 87 Minn. 1ft ; 
» W. Va. 4tt. 

Express or absolute, which is an under¬ 
taking in direct and express terms to pay 
the buL 

Implied, which is an undertaking to pay 
the bill inferred from acts of a character 
which fairly warrant such an inference. 

Whereooe receives certain goods and sells them, 
kno wing that a draft has been drawn on him for 
their price, the retaining of the proceeds is equiva¬ 
lent to an acceptance of the draft; 188 HI. 294. 

If the payee writes upon a bill of ex¬ 
change drawn upon him the words “pay¬ 
able the 15th day of May, 1883,” and signs 
1 it, it constitutes a qualified acceptance ; 87 
Minn. 191. 

Partial , which is one varying from the 
tenor of the bill. 

An acceptance to pay part of the amount for 
which the Sill is drawn, 1 Strange 814; 8 Wash. C. 
C. 488 ; or to pay at a different tune, 14 Jur. 006 ; 86 
Miss. 879 : Molloy, b. 2, c. 10, f 20; or at a different 
place, 4 M. & 8. 468, would be partial. 

Qualified, which are either conditional or 
partial, and introduce a variation in the 
sum, time^ mode, or place of payment; 1 
Dan. Neg. Inst. 414. 

Supra protest, which is the acceptance of 
the bill alter protest for non-acceptance by 
the drawee,, for the honor of the drawer or 
a particular indorser. 

When a bill been accepted supra protest for 
the honor of one party to the Dill, it may be accepted 
supra protest by another Individual for the honor of 
another ; Beawea, Lex Merc. BiOs of Exchange, pi. 
Gtf; 6 Camp. 447. 

The acceptance must be made by the 
drawee or some one authorized to act for 
him. The drawee must have capacity to 
act and bind himself for the payment of 
the bill, or it may be treated as dishonored. 
See Acceptor Supra Protest ; 2 Q. B. 16. 
As to when an acceptance by an agent, an 
officer of a corporation, etc., on behalf of 
the company, will bind the agent or officer 
personally, see 6 C. B. 78ff; 9 Exch. 154; 4 
N. Y. 208 ; 8 Pick. 56 ; 11 Me. 267 ; 2 South. 
828 ; see also 17 Wend. 40 ; 5 B. Monr. 51; 
2 Conn. 660; 19 Me. 852; 16 Vt. 220; 7 
Miss. 871. 

The acceptance and delivery of negotia¬ 
ble paper on Sunday is void between the 
parties, but if dated falsely as of another 
day, it is good in the hands of an innocent 
holder ; 76 Ga. 218. 

It may be made before the bill is drawn, 
in which case it must be in writing; 8 
Mass. 1 ; 15 Johns. 6 ; 2 Wend. 545; 1 Bail. 
522 ; 2 Green 239 ; 2 Dana 95 ; 5 B. Monr. 
8 ; 15 Pa. 453 ; 2 Ind. 488 ; 3 Md. 265 ; 1 
Pet. 264 ; 2 Wheat. 66 ; 2 McLean 4G2 ; 2 
Blatchf. 885. See 1 Story 22; 48 Minn. 260. 
It may be made after it is drawn and before 
it comes due, which is the usual course, or 
after it becomes due; 1 H. Bla. 818; 2 
Green 839 ; or even after <4 previous refusal 
to accept; 5 East 514; 1 Mas. 176. It must 
be made within twentv-four hours after 
presentment, or the holder may treat the 
hill as dishonored ; Chit. Bills. 212, 217. 
And upon refusal to accept, the bill is at 
once dishonored, and should be protested ; 
Chit. Bills, 217. 

It may be in writing on the bill itself or 
on another paper ; 4 East 91 ; 97 N. C. 1 ; 
and it seems that the holder may insist on 
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having a written ubceptanoe, and in de¬ 
fault thereof consider the bill as dishonored ; 
1 Don. Keg. Inst. 406 ; or it may be oral; 6 
C. & P. 219; 1 Wend. 622; 2 Green 839; 
1 Rich. 240 ; 2 Heto. 68 ; 23 N. H. 160; 116 
Mass. 874 ; 91 U. 406; 76 HI. 605; 11 
Moore 820. Au acceptance by telegraph 
has been held good; 87 11L 08; 100 Maw. 
414; 89 Fed. Rep. 168; 41 Fed. Rep. 881; 
47 Fed. Rep. 667 ; 61 Fed Rep. 168; but 
must now be in writing, In England, Kew 
York, Missouri and Pennsylvania ; 8tat 19 
& 20 Yict. c. 97, § 6 ; 65 Mo. App. 81; 57 
id. 566 ; 166 Pa. 414; 161 id. 199. The usual 
form is by writing “ accepted ” across the 
face of the bill ana signing the acceptor’s 
name ; 1 Pars. Contr. 228; 1 Man. & R. 
90; but the drawee’s name alone is suffi¬ 
cient, or any words of equivalent force to 
accepted, bee Ryles, Rills 247; 1 Atk. 
611; 1 Man. Aft. 90; 21 Pick, 807 ; 9 
GiU 850.' So if the drawee writes the word 
41 accept * and signs his name; 22 Neb. 697. 

The drawee cannot make his aooeptanoe 
after the bill has been delivered to the 
holder’s agent, though it had not been 
communicated to thenolder ; 162 Mass. 84. 
See 54 N. J. L. 699. 

A parol promise to accept a bill of ex¬ 
change, upon sufficient consideration, binds 
the acceptor ; 142 U. 8. 116; 91 U. 9. 121 ; 
75 Ill. 595 ; 85 id. 661 ; 11 M. & W. 888; 
71 Tex. 81 ; 99 N. C. 49; 9 Wash. 659. 
Where the holder of an overdue bill of ex¬ 
change by p&rol agreement accepts pay in 
instalments, the failure of acceptor to 
carry out his contract does not release the 
drawer; 2 Pa, Diet. R. 279. 

Consult Bayley, Bylee, Chitty, Parsons, 
Story, on Bills; Pars. Cont.; Dan. Neg, 
Inst. 

Of a Dedication. If an offer to dedicate 
land for a street is not formally accepted, 
to constitute an acceptance, the use by the 
public must be Bhown to have been under 
claim of right; 81 Cal. 624 ; but if there is 
a failure to accept within a reasonable 
time no rights axe acquired in a platted 
street which a city failed to use for years ; 
64 Mich. 54. Where land is described as 
bounded on a certain street and so sold, it 
is at least an offer of dedication, and it is a 
sufficient acceptance if in a resolution of 
the city council they accept as public all 
streets which have been dedicated by the 
owaere; 88 Cal. 623. Where a city con¬ 
structs sewers through land dedicated for 
a street and files liens against abutting 
property-holdere for the improvements, it 
is an acceptance of the dedication ; 152 Pa. 
494 ; or where the public use the street and 
the city repairs it; 37 N. E. Rep. (Ind.) 133. 

A common law as well as a statutory 
dedication must be completed by accept¬ 
ance, and a failure to accept will prevent 
the opening of a street as against a person 
in possession for years ; 81 Ill. App. 284. 

See Conditional Acceptance ; Banker’s 
Acceptance ; General Acceptance; Trade 
Acceptance. 

ACCEPTILATIO. In Roman law, 

the verbal release of a verbal contract, with a 
declaration that sn obligation had been ful¬ 
filled, which had not. Black ; Sand. Inst, 
frith ed.) 386; see also Hunter’B Rom. L. 
(2nd cd.) 639. See Acceftilation j Stipu¬ 
late ; Stipulate Aquiliana. 

ACCEPTTLATIOK. In Civil Law. 

A release made by a creditor to his debtor 
of lii3 debt, without receiving any consider¬ 
ation. Ayl. Pand. tit. 26, p. 570. It is 
a Bpecies of donation, but not subject to 
the forms of the latter, and is valid unless 
in fraud of creditors. Merlin, Re pert. 

Acceptation may be defined verborum conceptio 
qua creditor debitvri, quod debet, acceptum fert; 
or, a certain arrangement of words by which, on 
the question of the debtor, the creditor, wishing 
to dissolve the obligation, answers that he admits 
as receive what In fact be has not received. The 
acceptUatlon Is an Imaginary payment; Dig. 40. 4. 
1,19; Dig- »• W. 87. 9; Inst. 8. afcl. 

ACCEPTOR. One who accepts a bill of 
exchange. S Kent 75. 

The party who undertakes to pay a bill of 
exchange in the first instance. 

The drawee is in general the acceptor; 


and unless the drawee accepts, the bill is 
dishonored. The acceptor of a bill is the 
principal debtor, and the drawer the surety. 
He la bound, though he accepted without 
consideration and for the sole accommoda¬ 
tion of the drawer. By his acceptance he 
admits the drawer’s handwriting; for be¬ 
fore acceptance it was incumbent upon 
him to inquire into the genuineness of the 
drawer’s hand writing ; 8 Kent 75; 8 Burr. 
1884; 1 W. Bla. 896; 4 Dali. 204. 

The drawee by acceptance only vouches 
for the genuineness of the signature of the 
drawer and not of the body of the instru¬ 
ment ; 64 N. Y. 816; 40 N. Y. 828 ; 68 Ala. 


519. 

ACCEPTOR SUPRA PROTEST. 

One who accepts a bill which has been pro¬ 
tested, for the honor of the drawer or any 
one of the endorsers. 

Any person, even the drawee himself, 
may accept a bill supra protest; Byles, 
Bills *262, and two or more persons may 
become acceptors supra protest for the 
honor of different persons. A general ac¬ 
ceptance supra protest is taken to be for 
the honor of the drawer; Byles, Bills *263. 
The obligation of an acceptor supra vrotest 
is not absolute but only to pay if the drawee 
do not; 16 East 891. See 8 Wend. 491; 19 
Pick. 220 ; 8 N. H. 66. An acceptor supra 
protest has his remedy against the person 
ior whose honor he accepted, and against 
all persons who stand prior to that person. 
If he takes up the bill for the honor of the 
endorser, he Btands in the light of an en¬ 
dorsee paying full value for the bill, and has 
the same remedies to which an endorsee 
would be entitled against all prior parties, 
and he can, of course, sue the drawer and 
endorser; 1 Ld. Raym. 574; 1 Esp. 112; 8 
Kent 76 ; Chit. Bills 312. The acceptor 
supra protest is required to give the same 
notice, in order to charge a party, which is 
necessary to be given by other holders; 19 
Pick. 220. 

If a bill is accepted and is subsequently 
dishonored, the acceptor cannot then accept 
for the honor of the endorser, as he is 
already bound ; 18 Ves. Jr. 180. 


ACCESS. Approach, or the means or 
power of approaching. 

Sometimes by access Is understood sexual Inter¬ 
course ; at other times, the opportunity of communi¬ 
cating together so that sexual Intercourse may have 
taken place, is also called access. 

In this sense a man who can readily be in company 
with his wife Is said to have access to her ; and in 
that case her issue are presumed to be his Issue. 
But this presumption may be rebutted by positive 
evidence that no sexual Intercourse took place; l 
Turn. & R. 141. 

Parents are not allowed to prove non- 
access for the purpose of bastardizing the 
issue of the wife, whether the action be 
civil or criminal, or whether the proceeding 
is one of settlement or bastardy, or to re¬ 
cover property claimed as heir at law ; 
Bull. N. P. 113 ; 2 Munf. 242 ; 3 Hawks 323 ; 
8 Hay w. 221; 1 Grant, Cas. 877 ; 3 Pai. Ch. 
129 ; 75 Pa. 436 ; 70 N. C. 263. 

The modern doctrine is that children bora 
in lawful wedlock (when there has been no 
divorce a mensa et thoro) are presumed 
legitimate, but this presumption may be re¬ 
butted by evidence (not that of the parents) 
tending to show that intercourse could not 
have taken place, impotency, etc. Where 
there were opportunities for intercourse, 
evidence is generally not allowed to estab¬ 
lish illegitimacy; 2 Greenl. Ev. §§ 150, 151, 
and n. See 9 Beav. 552; 1 Whart. Ev. § 
608 ; 2 id. § 1298; 1 Bisli. Mar. & Div. §§ 
1170, 1179. 

Non-access is not presumed from the mere 
fact that husband and wife lived apart; 1 
Gale & D. 7. See 3 C. & P. 215 ; 1 Sim. & 
8. 153 : 1 Greenl. Ev. § 28. 


ACCESSARY. In Criminal Daw. 

He who is not the chief actor in the perpe¬ 
tration of the offence, nor present at its 
performance, but is some way concerned 
therein, either before or after the fact com¬ 
mitted. 

An accessary before the fact is one who, 
being absent at the time of the crime com¬ 
mitted, yet procures, counsels, or com¬ 
mands another to commit it: 1 Hale, PL 


Or. 615. With regard to those cases where 
the principal goes beyond the terms of the 
solicitation, the approved test is, 14 Was the 
event alleged to be the crime to which the 
accused is charged to be accessary, a prob¬ 
able effect of the act which he counselled ?” 
1 F. & F. Cr. Cas. 242; Rose. Cr. Ev. 181. 
When the act is committed through the 
agency of a person who has no legal discre¬ 
tion or a will, as in the case of a child or an 
insane person, the incitor, though absent 
when the crime was committed, will be con¬ 
sidered, not an accessary, for none can be 
accessary to the acts of a madman, but a 
principal in the first degree ; 1 Hale, PI. Cr 
514 ; 12 Wheat. 469. But if the instrument 
is aware of the consequences of his act, he 
is a principal in the first degree, and the 
employer, if he is absent when the act is 
committed, is an accessary before the fact; 
1 R. & R. Cr. Cas. 363 ; 1 Den. Cr. Cas. 87 ; 

1 C. & K. 589 ; or if he is present, as a prin 
cipal in the second degree ; 1 Foet. Cr. Css. 
849; unless the instrument concur in the 
act merely for the purpose of detecting and 
punishing the employer, in which case he 
is considered as an innocent agent. 

An accessary after the fact is one who. 
knowing a felony to have been committed, 
receives, relieves, comforts, or assists the 
felon; 4 BLa. Com. 37. 

No one who is a principal can be an acces¬ 
sary ; but if acquitted as principal he may 
be indicted as an accessary after the fact, 
14 R. I. 283. 

In certain crimes, there can be no aeces- 
saries; all who are concerned are principal**, 
whether they were present or absent at the 
time of their commission. These are 
treason, and all offences below the degree 
of felony ; 4 Bla. Com. 35 ; Hawk. PI. Or. 
b. 2. c. 29, § 16; 1 Whart. Cr. L. §22.", 

2 Den. Cr. Cas. 453 ; 5 Cox, Cr. Cas. 521 ; ' 
Mood. Cr. Cas. 276 ; 8 Dana 28 ; 20 Miss. 5S 

3 Gray 448 ; 14 Mo. 137 ; 18 Ark. 198 ; 4 J. .1 
Marsh. 182; 67 Ill. 587; 90 Ala. 583 ; 45 
Fed. Rep. 851. Such is the English law; 
but in the United States it appears not 
be determined as regards the cases of pei 
sons assisting traitors. Sergeant, Conut 
Law 382 ; 4Cranch 472,501 ; U. S. v. Fries, 
3 Dali. 515. See 2 Wall. Jr. 134, 139 ; Hi 
Wall. 147 ; 12 Wall. 347. That there cannui 
be an accessary in cases of treason, **<■ 
Davis, Cr. L. SB. Contra, 1 Whart. Cr. J 
§ 224. 

It is evident there can be no acceesan 
when there is no principal; if a principal 
in a transaction be not liable under our 
lawB, no one can be charged as a mere ac¬ 
cessary to him; 1 Woodb. A M. 221 ; 2 * 
Tex. App. 526. But see 6 Ohio Cir. Cl *. 
331. 

Where two persons are indicted, one a* 
principal and the other as aider or abettoi ■ 
the latter may be convicted as principal 
where the evidence shows he was the per 
petrator of the deed ; 92 Ky. 1. 

By the rules of the common law. an m • 
cessarv cannot be tried, without his con 
Bent, before the conviction of the principal 
Fost. Cr. Cas. 860. This is altered by Btn< ■>'* 
in most of the states. This rule is said t" 
have been the outcome of strict medieval 
logic. The trial of the accused being by 
sacred or supernatural processes, it would 
be a shame to the law if the principal were 
acquitted after the accessary had been 
hanged. 2 Poll. & Maitl. 508. 

But an accessary to a felony committed 
by several, some of whom have been con 
victed, may be tried as accessary to a felony 
committed by these last; but if he be in¬ 
dicted and tried as accessary to a felony 
committed by them all, and some of them 
have not been proceeded against; it w 
error; 7 S. & R- 491 ; 10 Pick. 484. If th** 
principal is dead, the accessary cannot, by 
the common law, be tried at all ; 16 Mass. 


One indicted as an aider and abettor of 
the crime of murder may be placed on trial, 
convicted and sentenced for that offence, 
notwithstanding the principal offender had 
been tried previously, and convicted and 
sentenced for manslaughter only ; 46 Ohio 

8t 457. t 

See also Whart. Crim. Law ; Deety, Cnm. 
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ACCESSORY CONTRACT 


Iav ; Orini. Law ; Whart. Cr. Et. ; 

Roacoe. Cr. Fv. 

ACCESSIO (LatA An increase or ad¬ 
dition ; that which lie* next to a thing. and 
is supplementary and necessary to the prin¬ 
cipal thing; that which arises or is pro¬ 
duced front the principal tiring, Calvinus, 
Lex. 

A manner of acquiring the property in 
a tiring which becomes united with that 
which a person already possesses. 

The doctrine of property wising from accemlona 
is grounded on the rUrhw of occupancy. It is said 
to W of six kinds in tie Roman law. 

F>r$t. That which assigns to the owner of a 
thing its products, aa the milt of trees, the young 
of animals. 

S<vo*<f. That which makes a man the owner of 
a thinp which is mads of another's property, upon 
payment of the value of the materia) taken. See 
Ls Civ. Code, art. 481. As where wine, bread, or 
oil is made of another man's grapes or olives; 8 
EIa. Com. 401: 10 Johns. 86b. 

Third. That which gives the owner of Land new 
land formed by gradual deposit. See Alluyiok. 

Fourth. That which wires the owner of a thing 
the property in what is added to it byway of adorn 
leg or completing it; as if a tailor should use the 
cloth of B. m repairing A.'s coat, all would belong 
to a. ; but B. would have an action against both A. 
and the tailor for the cloth so used. This doctrine 
holds in the common law ; F. Moore 80 ; Poph. 88 ; 
Brooke, Abr. Propcrtia 88. 

Fifth. That which gives islands formed In a 
stream to the owner of the adjacent lands on either 
■Ida 

5irf/i, That which gives a person the property In 
things added to his own so that they cannot be 
separated without damage. Quyot, Rupert, Unlv. 

An accessary obligation, and sometimes 
also the person who enters into an obliga¬ 
tion as surety in which another is principal. 
Calvinus, Lex. 

ACCESSION. The right to all which 
one’s own property produces, whether that 
property be movable or immovable, and 
the rigKt to that which is united to it by 
accessary, either naturally or artificially. 
2 Kent 360 ; 2 Bla. Com. 404. 

If a man hath raised a building upon his 
own ground with the material of another, 
or, on the contrary, if a man shall have 
built with his own materials upon the 
und of another, in either case the edifice 
omes the property of him to whom the 
gmund belongs; for every huilding is an 
accession to the ground upon which it 
stands; and the owner of the ground, if 
liable at all, is only liable to the owner of 
the materials for tne value of them ; Inst. 
2. 1. 29, 30; 2 Kent 3C2. And the same 
rule holds where trees, vines, vegetables, or 
fruits are planted or sown in the ground of 
another ; Inst. 2. 1. 31, 32. 

The building of a rail fence on another’s 
land vests the rails in the owner of the 
land ; 12 Ired, 297. And see 7 Johns. 473 : 
33 Me. 404. 

If the materials of one person are united 
by labor to the materials of another, so as 
to form a single article, tbe property in the 
joint product is, in the absence of any 
agreement, in the owner of the principal 
part of the materials by accession ; 7 Johns. 
473 ; 5 Pick. 177 ; 6 id. 209 ; 82 Me. 404 ; 16 
Conn. 322; Inst. 2. 1. 26 ; 15 Mass. 242 ; 22 
Mich. 311; 21 Pick. 805 ; 49 N. Y. 35. But 
a vessel built of materials belonging to dif¬ 
ferent persons, it has been said, will belong 
to the owner of the keel, according to the 
rule, proprietas totius navis carinoe causam 
•eyutfur ; 2 Kent 361; 6 Pick. 209 ; 7 Johns. 
473; 11 Wend. 139. It is said to be the 
doctrine of the civil law, that the rule is 
the same though the adjunction of mat¬ 
erials may have been dishonestly contrived; 
for, in determining the right of property in 
aucb a case, regard is had only to the things 
joined, and not to the persons, as where the 
piaterials are changed in species ; Wood 
Inst. 93 ; Inst. 2. 1. 25. And see Adjunc¬ 
tion. 

The tree belongs to the owner of the land 
on which the root is, and its fruit is to the 
owner of the tree ; 1 Ld. Raym. 787; al¬ 
though limbs overhang a neighbor’s land ; 
46 Barb. 837. The original title to ice is in 
tne possessor of the water where it is 
formed ; 41 Mich. 818; 88 Ind. 402. 

„,^ere, by agreement, an article is man- 
U t? c 7 ired ? or an °tb® r » the property in the 
article, while making and when finished. 


vests in him who furnished the whole or 
the principal part of the materials; and 
the maker, if lie did not furnish the Barne, 
has simply a lien upon the article for his 
pay ; 2 Denio 268; 10 Johns. 208 ; 15 Mass. 
242 ; 4 Ired. 102; 49 Mich. 641 ; 21 Barb. 
92 ; 52 Me. 63. 

The increase of an animal, as a general 
thing, belongs to its owner ; 80 Mo. 154 ; 
55 Me. 184; 64 Ill, 238; but, if it l>e let to 
another, the person who thus becomes the 
temporary proprietor will be entitled to its 
increase; 8 Johns. 435: Inst. 2. 1. 88;. 55 
Me. 184 ; 38 Mo. 154 ; 46 Mich. 181 ; though 
it has been held that this would not be the 
consequence of aim ply putting a mare to 

P asture, in consideration of her services ; 2 
'a. 166. The increase of a female animal 
held under a bailment or executory con¬ 
tract belongs to the bailor or vendor until 
the agreed price is paid ; 55 Me. 118 ; 56 
Ala. 400. The Civil Codo of Louisiana, fol¬ 
lowing the Roman law, makes u distinction 
in respect of theifflue of slaves, which, 
though bom during the temporary use or 
hiring of their mothers, belong not to the 
hirer, but to the permanent owner; Inst. 
2. 1. 37 ; and see 81 Miss. 557 ; 4 Sneed 99 ; 
2 Kent 361 ; 11 How. 896. But the issue of 
slaves bom during a tenancy for life be¬ 
long to the tenant for life; 7 Harr. & J. 
257. 

If there be a sale, mortgage, or pledge of 
a chattel, carried into effect by delivery or 
by a recording of the mortgage where that 
is equivalent to a delivery, and other ma¬ 
terials are added, afterwards, by the labor 
of the vendor or mortgagor, these pass 
with the prircipal by accession ; 12 Pick. 
83 ; 1 R. I. 511. 

If, by the labor of one man, the property 
of another has been converted into a thing 
of different species, so that its identity is 
destroyed, the original owner can only re¬ 
cover the value of the property, in its uncon¬ 
verted state, and the article itself will belong 
to the person who wrought the conversion, 
if lie wrought it believing the material to 
be his oicn. Such a change is said to he 
wrought when wheat is made into bread, 
olives into oil. or grapes into wine ; Inst. 2. 
1. 25; 4 Denio 832; Year B. 5 H. VII, 15; 
Brooke, Abr. Property 23 ; or bricks out of 
clay ; 29 Neb. 227. 

But, if there be a mere change of form or 
value, which does not destroy the. identity 
of the materials, the original owner may 
still reclaim them or recover their value as 
thus improved ; Brooke, Abr. Property 23 : 
F. Moore 20 ; 2 N. Y. 370 ; 9 Barb. 440. So, 
if the change have been wrought by a wil¬ 
ful trespasser, or by one who knew that 
the materials were not his owj ; in such 
case, however radical the change may have 
been, the owner may reclaim them, or re¬ 
cover their value in tneir new shape : thus, 
where whiskey was made out of another’s 
com, 2 N. Y. 379 ; shingles out of another’s 
trees, 9 Johns. 362 ; coals out of another's 
wood, 6 Johns. 168 ; 12 Ala. N. 8. 590; 
leather out of another’s hides, 21 Barb. 92 ; 
in all these cases, the change having been 
made by one who knew the materials were 
another’s, tbe original owner was held to be 
entitled to recover the property, or its value 
in the improved or converted state. And 
see 6 Hill 425 ; 2 Rawle 427 ; 5 Johns. 349 ; 
21 Me. 287; 11 Mete. 493; Story, B ailm . 
|^40 ; 1 Brown, Civ. and Adm. Law, 240, 

An aerolite which falls from the sky and 
is imbedded in the soil to a depth of 8 feet 
is the property of the owner or the land on 
which it falls, rather than of the person 
who finds it; 80 la. 71. 

In International Law. The absolute 
or oondition&l acceptance, by one or several 
states, of a treaty already concluded be¬ 
tween other sovereignties. Merlin, Repert. 
Accession. 

There are two kipH« of accession. 

Accession means, firstly, the formal en¬ 
trance of a third State into an existing treaty 
so that such State becomes a party to the 
treaty with all rights and duties arising 
therefrom. Such accession can take place 
only with the consent of the original contract¬ 


ing parties, and accession always constitutes a 
treaty of itself. Very often the contracting 
parties stipulate expressly that the treaty 
shall be open to the accession of a certain 
State. And the so-called law-making 
treaties, as the Declaration of Paris or the 
Geneva Convention, for example, regularly 
stipulate the option of accession of all suen 
States as have not been originally contracting 
parties. 

But there is, secondly, another kind of 
accession possible. For a State may enter 
into a treaty between other States for the 
purpose of guarantee (q. v.). This kind of 
accession makes' the acceding State also a 
party to the treaty ; but the rights and duties 
of the acceding State arc different from the 
rights and duties of the other parties, for 
the former iB a guarantor only, whereas the 
latter are directly affected by the treaty. I 
Oppenheim, Int. Law, §532. Sec Adhesion. 

ACCESSORY. Any thing which is 
joined to another thing ns an ornament, 
or to render it more perfect. 

For example, tbe baiter of a horse, the frame of 
a picture, the keys of a house, and the like, each 
belong to the principal thing. The sale of the ma¬ 
terials of a newspaper establishment will carry with 
It, as an accessory, the subscription Ust; 2 Watte 
111 ; but a bequest of a house would not carry the 
furniture in it, aa accessory to it. Do mat, Lois Civ. 
Part 2, llv. 4, tit. 2. s. 4. n. 1. Accessorium non duett, 
9€d sequitur principals. Co. Lltt. 162, a. 

See Accession ; Adjunction ; Appur¬ 
tenances. Used also in the same sense as 
Accessary, which see. 

ACCESSORY ACTIONS. In Scotch 
Law. Those which are in some degree sub¬ 
servient to others. Bell Diet. 

ACCESSORY CONTRACT. One 
made for assuring the purpose of the per¬ 
formance of a prior contract, either by the 
same parties or by others ; such as surety¬ 
ship, mortgages, and pledges. 

It is a general rule that payment or re¬ 
lease of the debt due, or the performance 
of a thing required to be performed by the 
first or principal contract, is a full dis¬ 
charge of such accessory obligation ; Poth- 
ier, Ob. 1, c. 1, s. 1, art. 2, n. 14 ; id. n. 182, 
186; see 8 Mass. 551 : 5 Mete. 810; 7 

Barb. 22 ; 2 Barb. Ch. 119 ; 1 Hill A D. 65 ; 
6 Pa 228 ; 24 N. H. 484 ; 3 Ired. 887 ; and 
that an assignment of the principal con¬ 
tract will carry the accessory contract with 
it; 7 Pa. 280 ; 17 S. &, R. 400 ; 5 Cow. 202; 
5 Cal. 515 ; 4 Iowa 434 ; 24 N. H. 484. 

If the accessory contract be a contract 
by which one is to answer for the debt, de¬ 
fault or miscarriage of another, it must, 
under the statute of frauds, be in writing, 
and disclose the consideration, either ex¬ 
plicitly, or by the use of terms from which 
it may be implied ; 5M. & W. 128 ; 5 B. & 
Ad. 1109; 6 Bingh. 201; 8 Cush. 150; 15 
Pa. 27 ; 13 N Y. 232 ; 4 Jones, N. C. 287; 
02 Mich. 454. Such a contract is not assign¬ 
able so as to enable the assignee to sue 
thereon in his own name; 21 Pick. 140 ; 5 
Wend. 307. A pledge of property to secure 
the debt of another does not come wit hin 
the statute of frauds ; 76 Cal. 171. 

An accessory contract of this kind iB dis¬ 
charged not only by the fu lfilm ent, or re¬ 
lease of the principal contract, but also by 
any material change in the terms of such 
contract, by the parties thereto ; for the 
surety is bound only by the precise terms 
of the agreement he has guaranteed ; 3 
Nev. & P. 126 ; 9 Wheat. 680; 1 Eng. L. & 
Eq. 1 ; 3 Wash. C. C. 70 ; 12 N. H. 820 ; 18 
id. 240. Thus, the surety will be discharged 
if the right of the creditor to enforce the 
debt be suspended for any definite period, 
however short; and a suspension for a day 
will have the same effect as if it were for 
a month or a year; 2 Ves. Sen. 540; 2 
White & T. Lead. Cos. 707 ; 6 Ired. Eq. 91 ; 
8 Denio 612; 3 Wheat. 258 ; 28 Vt. 809. 
But the surety may assent to the change, 
and waive his right to be discharged because 
of it; 14 N. H. 240 ; 2 McLean 99 ; 6 Ohio 
510; 8 Me. 121. 

If a valuable consideration passes at the 
time to the promisor, a verbal promise to 
pay the debt of another is a new and orig¬ 
inal undertaking, and not within the statute 
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of frauds ; 86 Tenn. 224; 86 Ala. 127; 82 
Mich. 377. 

If the parties to the principal contract 
have been guilty of any misrepresentation, 
or even concealment, of any material fact, 
which, had it been disclosed, would have 
deterred the surety from entering into the 
accessory contract, the security so given is 
voidable at law on the ground of fraud ; 
5 Bingh. N. c. 156 ; B. A C. 605 ; 1 B. A P. 
419 ; 9 Ala. N. 8. 42 ; 2 Rich. 690 ; 10 Clark 
A F. 988. A surety ceases to be liable for 
default of a firm after it has been changed 
by the addition of new members ; 148 Ill. 
453. The party giving a letter of guarantee 
is not bound until it is accepted ; 7 Pet. 
126. 

So the surety will be discharged should 
any condition, express or implied, that has 
been imposed upon the creditor by the 
accessory contract, be omitted by him; 
8 Taunt. 208 ; 14 Barb. 123 ; ‘6 Cal. 24 ; 27 
Pa. 817 ; 9 Wheat. 680; 17 Wend. 179, 422. 
If a surety alters the original contract to 
his own prejudice, he is presumed to con¬ 
sent thereto and is not discharged ; 9 C. C. 
A. 366. 

An accessory contract to guarantee an 
original contract which is void, has no 
binding effect; 7 Huinplir. 261 ; and see 27 
Ala. N. S. 291. 

ACCESSORY OBLIGATIONS. In 
Scotch Law. Obligations to antecedent 
or primary obligations, such as obligations 
to pay interest, etc. Erskine, Inst. lib. 3, 
tit. 8, § 60. 


Conn. 546 ; 8Conn. 431 ; 10 Cush. 421. Re¬ 
lief against a penal bond can now be ob¬ 
tained in almost all common-law courts; 
Merwin, Eq. § 411. 

The ground of equitable interference 
where a party has been defeated in a suit at 
law to which he might have made a good 
defence had he discovered the facts in sea¬ 
son, may be referred also to this head; 2 
Rich. Eq. 03 ; 8 Ga. 220 ; 7 Humphr. 130 ; 
18 Miss. 502; 6 How. 114. See 4 lred. Eq. 
178 ; but in such case there must have 
been no negligence on the part of the de¬ 
fendant ; 18 Miss. 103 ; 7 Humphr. 130 ; 1 
Morr. 150; 7 B. Monr. 120. 

Under this head equity will grant relief 
in cases of the defective exercise of a power 
in favor of a purchaser, creditor, wife, child, 
or charity, but not otherwise ; Bisph. Eq. § 
182. So also in other caaes, viz., where a 
testator cancels a will, supposing that a 
later will is duly executed, which it is not; 
where boundaries have been accidentally 
confused; where there has been an acci¬ 
dental omission to endorse a promissory 
note, etc. ; id. § 183. 

It is exercised by equity where there is 
not a plain, adequate, and complete remedy 
at law ; 44 Me. 206; but not where such a 
remedy exists ; 9 Gratt. 379 ; 5 Sandf. 612 ; 
and a complete excuse must be made ; 14 
Ala. n. 8. 842. 

See Inevitable Accident ; Mistake ; 
Act of God. 

See Insurance, Accident Insurance ; 
Unavoidable Accident. 


ACCIDENT (Lat. decider e, — ad, to, and 
cadere, to fall). An event which, under the 
circumstances, is unusual and unexpected 
by the person to whom it happens. 

The happening of an event without the 
concurrence, of the will of the person by 
whose agency it was caused; or the hap¬ 
pening of an event without any human 
agency. The burning of a house in conse¬ 
quence 6f a fire made for the ordinary pur¬ 
poses of cooking or warming the house is 
an accident of the first kind ; the burning 
of the same house by lightning would be 
an accident of the second kina ; 1 Fonbl. 
Eq. 374, 375, n.; 32 Conn. 85; 76 N. C. 322. 

In Equity Practice. Such an unfore¬ 
seen event, misfortune, loss, act, or omis¬ 
sion as is not the result of any negligence 
or misconduct in the party ; Francis, Max. 
87; Story, Eq. Jur. § 78. 

An occurrence in relation to a contract 
which was not anticipated by the parties 
when the same was entered into, and which 
gives an undue advantage to one of them 
over the other in a court of law; Jeremy, 
Eq. 358. This definition is objected to, be¬ 
cause, as accidents may arise in relation to 
other things besides contracts, it is inac¬ 
curate in confining accidents to contracts; 
besides, it does not exclude cases of unan¬ 
ticipated occurrence resulting from the 
negligence or misconduct of the party seek¬ 
ing relief. See also I Spence, Eq. Jur. 628. 
In many instances it closely resembles Mis¬ 
take. which see. 

In general, courts of equity will relieve a 
party who cannot obtain justice at law in 
consequence of an accident which will jus¬ 
tify the interposition of a court of equity. 

The jurisdiction which equity exerts in 
case of accident is mainly of two sorts : 
over bonda with penalties to prevent a for¬ 
feiture where the failure is the result of 
accident; 2 Freera. Ch. 128 ; 1 Spence, Eq. 
Jur. 629 ; 25 Ala. N. 8. 452; 9 Ark. 633 ; 4 
Paige, Ch. 148 ; 4 MunY. 68 ; 48 Pa. 450 ; as 
sickness; 1 Root 298, 810; or where th* 
bond has been lost; 5 lred. Eq. 331 ; bub if 
the penalty be liquidated damages, there 
can be no relief; Merwin, Eq. §^409. And, 
second, where & negotiable or other instru¬ 
ment Has been lost, in which case no action 
lay at law, but where equity will allow the 
one entitled to recover upon giving proper 
indemnity ; 1 Yes. Ch. 838 ; 16 id. 430 ; 4 
Price 176 ; 7 B. A C. 90; 101 Mass. 370: 
Bispham’s Eq. § 177. In. some states it has 
been held that a court of law can render 
judgment for the amount, but requires the 
defendant to give a V 1 of indemnity ; 34 


ACCIDENT INSURANCE. An in¬ 
surance against injury orloes of life which, 
applied to a particular class of risks, de¬ 
pends upon essentially the same principles 
as other insurance. 1 A. A E. Encyc. 87. 
See 10 Ex. R. 45; 23 L. J. Ex. 249 ; 22 Hun 
187 ; Bliss, Life Ins. ; 7 Am. L. Rev. 688. It 
is more analogous to fire than life insurance, 
since it is a provision for indemnity, except 
in the case of death by accident; Niblack, 
Ben. Soc. A Acc. Ins. §§ 363-420. 

See Insurance, Industrial Insurance. 

ACCIDENTAL. Theterm ‘'accidental/’ 
used in its ordinary, popular sense, means 
“happening by chance ; unexpectedly taking 
place; not according to the usual course of 
things ;" or not as expected.. 131 U. S. 109. 

Death—Insurance Policy. Where one 
was waylaid and assassinated for purpose of 
robbery his death was “accidental.’ Also 
death by hanging at the hands of a mob was 
held to be an “accident" within the meaning 
of a policy against injuries, through external, 
violent and accidental means. 99 Ky. 445, 
36 S. W. 169 ; 87 Ky. 300, 8 S. W. 572. 

Means. Where one, by the act of an¬ 
other, receives an injury which he had no 
agency in bringing on himself, and which 
was not foreseen by him, from which death 
resi Its it is a death through “accidental 
means" within the meaning of a policy of 
insurance against death through “external, 
violent and accidental means." 87 Ky. 300, 
8 S. W. 570. 

ACCIDENTAL. Injury. If an injury 
was unforeseen, unexpected, not brought 
about through any agency designedly, or 
was without foresight, or was a casualty, or 
mishap not intended to befall one, then the 
occurrence was “accidental." 99 Ky. 445, 
36 S. W. 170. 

ACCIDENTAL or VIOLENT 
DEATH. See Death. 


ACCOMENDA. A contract which 
takes place when an individual intrusts 
perso nal property with the master of a 
vessel, to De sold for their joint account. 


In such case, two contracts take place : Ant, the 
>ntract called mandatum, by which the owner or 
te property gives the master power to dispose or 
; and the contract of partnership, in virtue of 
hich the profits are to be divided between them, 
ne party runs the risk of losing his capital, the 
ther his labor. If the sale produces no more than 
rst coet. the owner takes all the proceeds : It Is 
niy the profits which are to be divided ; Emertgon, 
ap. Loans, s. ft. 


ACCOMMODATION PAPER. Pro¬ 


missory notes or bills of exchange made, ac 
cepted, or endorsed without any considera¬ 
tion therefor. 

Such paper, in the hands of the party to 
whom it is made or for whose benefit tin- 
accommodation ir given, is open to the de¬ 
fence of want of consideration, but when 
taken by third parties in the usual course 
of business, is governed by the same rules 
as other paper ; 2 Kent 86; 1 Bingh. n. e. 
267; 1 M. AW. 212 ; 33 Eng. L. & Eq. 
282 ; 2 Duer 33 ; 26 Vt. 19; 5 Md. 389 ; 150 
Pa. 409. 

Where an accommodation note is pur¬ 
chased from the payee at a usurious rate, il 
is void as against the accommodation maker, 
though it was represented as business paper ; 
8 N. Y. Misc. Rep. 323. 

An endorsement on accommodation paper 
may be withdrawn before it is discounted 
unless rights in the meantime for valuable 
consideration have attached to others; 88 
Va. 1001. 

ACCOMODATUM. See Commodatttm . 

ACCOMPLICE (Lat. ad and compli¬ 
cate —con, with, together, plicate, to fold, 
to-wrap,-—to fold together). 

In Criminal Law. One who is con¬ 
cerned in the commission of a crime. 


The term In its fulness includes in Its meaning all 
persorfs who have been concerned in the commission 
of a crime, all participes criminie , whether they am 
considered in strict legal propriety as principals in 
the first or second degree, or merely as accessaries 
beford*or after the fact; Fost. Or. Cas. 841 ; 1 Russ 
Cr. 21 ; 4 Bla. Com. 881; I Phil. Ev. 28 ; Merlin, 
Rfipert. Complice. 

It has been questioned, whether one who was an 
accomplice to a suicide can be punished as such. a. 
case occurred in Prussia where a soldier, at t he n- 

?|uest of his comrade, had cut the latter In piece* . 
or this he was tried capitally. In the year I81T, h 
young woman named Leruth received a recompense 
for aiding a man to kill himself. He put the point 
of a bistoury on his naked breast, and used the 
hand of the young woman to plunge it with greater 
force Into nis bosom; hearing some noise, he or 
dered her away. The man, receiving effectual aid, 
was soon cured of the wound which had been in 
fllcted, and she was tried and convicted of having 
inflicted the wound, and punished by ten years. Im¬ 
prisonment. Lepage, Science du Droit , ch. 2, art 
S, | S. The case of Saul, the King of Israel, and hin 
armor-bearer (1 Sam. xxxl. 4), and of David and llm 
Axnatekite (2 Sam. 1. 2-10), will doubtless occur to 
the reader. 

In Massachusetts, it has been held, that, if one 
counsels another to commit suicide, he is princi¬ 
pal In the murder; for It is a presumption of law, 
that advice has the Influence and effect Intended 
by the adviser, unless it is shown to have boen 
otherwise, as, for example, that it was received 
with scoff or manifestly rejected and ridiculed at 
the time; 18 Mass. 866. See 7 Boat. Law Rep. 21S. 


It is now finally settled, that it is not a 
rule of law, but of practice only, that a jury 
should not convict on the unsupported tes¬ 
timony of an accomplice. Therefore, if a 
jury choose to act on such evidence only , 
the conviction cannot be quashed as bad in 
law. The better practice is for the judge 
to advise the jury to acquit, unless the tea 
timony of the accomplice is corroborated, 
not only as to the circumstances of the 
offence, but also as to the participation of 
the accused in the transaction ; and when 
several parties are charged, that it is not 
sufficient that the accomplice should be 
confirmed, as to one or more of the prison¬ 
ers, to justify a conviction of those pris 
oners with respect to whom there is no 
confirmation ; 7 Cox, Cr. Cas. 20; Dearsl. 
Cr. Cas. 555 ; *10 Cush. 535. See I Fost. A 
F. 888 ; Greenl. Ev. S 111 ; 127 Mass. 424 ; 
84 Amer. Rep. 301, 408. 

An accomplice is & competent witness for 
the prosecution ; 53 Fed. Kep. 586 ; he is not 
incompetent when indicted separately ; 115 
Mo. 452. Though the evidence of an ac- 
oompUoe uncorroborated is* sufficient, it 
should be received with oaution; 58 Fed, 
Rep. 580; 117 Mo. 802 ; 52 Kan. 835. See 
Kino’s Evidence. 

ACCORD. In Contracts. An agree¬ 
ment between two parties to give ana ac¬ 
cept something in satisfaction of a right of 
action which one has against the other, 
which when performed is a bar to all 
actions upon this account; generally used 
in the phrase ‘‘accord and satisfaction. 

2 Greenl. Ev. 28; 8 Bla. Com. 15; Bacon, 
Abr. Accord; 5 Md. 170. It may be 
pleaded to all actions except real notions; 
Bacon, Abr. Accord (B): 50 Mias. 257. 


33 


ACCOUNT 


It must be legal. An agreement to drop 
a criminal prosecution. aa a satisfaction for 
an assault and imprisonment, is void ; 5 
East 304; 14 la. 429; 99 Mass. 1. See 3 
Wila 341 : Cro. Elie. 541. 

It must be nrfVrtttfnpeoua to the creditor, 
and he must receive an actiml benefit there¬ 
from which he would not otherwise have 
had; 3 Watte 835 ; 3 Ala. 476 ; 3 J. J. 
Marsh 497 : 83 Ind. 539. Restoring to the 
plaintiff his chattels, or his land, of which 
the defendant has wrongfully dispossessed 
him, will not be any consideration to sup¬ 
port a promise by the plaintiff not to sue him 
for those injuries: Bacon, Abr. Accord, A ; 
1 Stra. 436 ; 3 Litt. Kv. 40 ; 5 Day 360 : 1 
Root 436; 1 Wend. 164: 14 id. 116. The 
payment of a part of the whole debt due is 
not a good satisfaction, even if accepted; 

3 Greenl. Ev. <5 38; 3 Ears. Contr. 199: 4 
Mod. 88: 3 Bingh. N. c. 454 ; 10 M. & W. 
367 : 13 Price, Ex. 183 ; 1 Zabr. 391 ; 5 Gill 
189 : 30 Conn. 559 ; 70 N. C. 573; 8 Heisk. 
1: 1 Mete. 276; 27 Me. 362, 370; 2 Strobh, 
303 ; 15 B. Monr. 566 ; 38 N. J. L. 358; 70 
S. C. 573; 118 Mass. 482; 2 Pa. Dist. R. 
497; otherwise, however, if the amount of 
the claim is disputed ; Cro. Eliz. 429 ; 3 M. 
<t W. 651; 5 B. & Aid. 117 ; 1 Ad. <fc E. 
106: 21 Vt. 223 ; 4 Gill 406 ; 4 Denio 166 ; 
65 Barb. 161 ; 43 Conn. 455 ; 56 Ga. 494 ; 53 
Miss. 494; 12 Mete. n. 551 ; 56 Vt. 609 ; 67 
Barb. 393 ; 141 Mass, 502 ; 49 Mo. App, 556 ; 
or contingent; 14 B. Monr. 451 ; or there 
are mutual demands ; 6 El. <fc B. 691 ; and 
if the negotiable note of the debtor, 15 M. 
& W. 23, or of a third person, 2 Mete. 283 ; 
30 Johns. 76 ; 14 Wend. 116 ; 13 Ala. 353 ; 

4 B. &.C. 506 ; 51 Ala. 349, for part, be 
given and received, it is sufficient; or if a 
part be given at a different place, 29 Miss. 
139, or an earlier time, it will be sufficient, 
18 Pick. 414; and, in general, payment of 
part suffices if any additional benefit be re¬ 
ceived ; 30 Vt. 424 ; 26 Conn. 392; 27 Barb. 
485 ; 4 Jones 518; 4 Iowa 219; 44 Conn. 
541. Acceptance by several creditors, by 
way of composition of sums respectively 
less than their demands, held to bar actions 
for the residue ; 37 Iowa 410. And the re¬ 
ceipt of specific property, or the perform¬ 
ance of services, if agreed to, is sufficient, 
whatever its value ; 19 Pick. 273 ; 5 Day 
360 : 51 Ala. 349 ; provided the value be 
not agreed upon; 65 Barb. 161 ; but both 
delivery and acceptance must be proved ; 
1 Wash. C. C. 328 ; 3 Blackf. 354 ; 1 Dev. & 
B. 565 ; 8 Pa. 106 ; 16 id. 450 ; 4 Eng. L. <fc 
Eq. 185. 

It must be certain. An agreement that 
the defendant shall relinquish the possession 
of a house in satisfaction, etc., is not valid, 
unless it is so agreed at what time it shall 
be relinquished; Yelv. 125. See 4 Mod. 
88 ; 2 Johns. 342 ; 3 Lev. 189; 2 Iowa 553 ; 

1 Hempst. 315 ; 102 Mass. 140. 

It must be complete. That is, everything 
must be done w hich the party undertakes 
to do; Comyns, Dig. Accord, B, 4; T. 
Raym. 203 ; Cro. Eliz. 46 ; 9 Co. 79, b; 14 
Eng. L, & Eq. 296; 2 Iowa 553; 5 N. H. 
136 ; 5 Johns. 386 ; 16 id. 86 ; 1 Gray 245 ; 
8 Ohio 393; 7 Blackf. 582 ; 14 B. Monr. 
459; 2 Ark. 45 ; 44 Me. 121 ; 29 Pa. 179 ; 8 
Md. 188 ; 50 Tex. 113; 64 Me. 5G3 ; but this 
performance may be merely the substitu¬ 
tion of a new undertaking for the old by 
way of novation if the parties so intended ; 

2 Pare. Contr. 194 n. ; 24 Conn. 613 ; 23 
Barb. 546 ; 7 Md. 259 ; 16 Q. B. 1039; it is 
a question for the jury whether the agree¬ 
ment or the performance was accepted in 
satisfaction ; 16 Q. B. 1039; and in eome 
cases it is sufficient if performance be ten¬ 
dered and refused; 2 Green 1. Ev. § 31 ; 2 
B. & Ad. 328 ; 3 id. 70L An accord with 
tender of satisfaction is not sufficient, but 
it must be executed; 3 Bingh. N. C. 715 • 
16 Barb. 598; 23 Wend. 341 ; 56 Ill. 96; 44 
Me. 121 ; 37 Barb. 483 ; 151 Pa. 415 ; 5 R. I. 
219 ; but where there is a sufficient consid¬ 
eration to support the agreement, it may be 
that a tender, though unaccepted, would 
bar an action ; Story, Coiitr. § 1357 ; 8 
Johns. Cas. 243. Satisfaction without ac¬ 
cord is not sufficient; 9 M. & W. 596 ; nor 
is accord without satisfaction ; 8 B. & C, 
257. 


Where there is a dispute as to the value of 
the services and a check is sent for part 
with a statement that it was to be in full 
satisfaction, the debt, which was unliqui¬ 
dated. was satisfied by the retention of the 
check; 138 N. Y. 231. 

It must be by the debtor or his agent; 8 
Wend. 08; 3 Ala. 84; and if made by a 
stranger, will not avail the debtor in an ac¬ 
tion at law ; Stra. 592 ; 3 T. B. Monr. 302 ; 
8 Johns. 87. See 0 Ohio St. 71. His remedy 
in such a case ie in equity ; Cro. Eliz. 541 ; 
8 Taunt. 117 ; 5 East 294. In caso of a dis¬ 
puted claim, an agreement to pay part to a 
third person in satisfaction of the whole is 
a gooa consideration ; 7 Ohio Cir. Ct. R. 
204. 

Accord with satisfaction, when com 
pleted, has two effects: it is a payment of 
the debt; and it is a species of sale of the 
thing given by the debtor to the creditor, in 
satisfaction ; but it differs from it in this, 
that it is not valid until the delivery of the 
article, and there is no warranty of the 
thing thus sold, except perhaps the title ; 
for in regard to this it cannot oe doubted, 
that if the debtor gave on an accord and 
satisfaction the goods of another, there 
would be no satisfaction. But the inten¬ 
tion of the parties is of the utmost conse¬ 
quence; 30 Vt. 424 ; os the debtor will be 
required only to execute the new contract 
to that point whence it was to operate a 
satisfaction of the pre-existing liability. 

An accord and satisfaction may be re¬ 
scinded by subsequent agreement; 58 N. 
W. Rep. (Minn.) 982 ; 54 Mo. App. 66; or 
it may be avoided on account of fraud ; 88 
Ga. 594; 81 Wis. 160. 

In America accord and satisfaction may 
be given in evidence under the general 
issue, in assumpsit , but it must be pleaded 
specially in debt, covenant, and trespass; 
2 Greenl. Ev. 15th ed. § 29. In England 
it must be pleaded specially in all cases; 
Rose. N. P. 569. See Payment. 

ACCOUCHEMENT. The act of giv¬ 
ing birth to a child. It is frequently im¬ 
portant to prove the filiation of an individ¬ 
ual ; this may be done in several ways. 
The fact of the accouchement may be 
proved by the direct testimony of one who 
was present, as a physician, a midwife, or 
other person ; 1 Bouvier, Inst. n. 314. 

ACCOUNT. A detailed statement of 
the mutual demauds in the nature of debt 
and credit between parties, arising out of 
contracts or some fiduciary relation. 1 
Mete. 216 ; 1 Hempst. 114 ; 32 Pa. 202. 

A statement of the receipts and payments 
of an executor, administrator, or other 
trustee, of the estate confided to him. 

An open account is one in which some 
term or the contract is not settled by the 
parties, whether the account consists of 
one item or many ; 1 Ala. n. s. 62; 8 id. 
438 ; 73 Wis. 545. 

A form of action, called also account ren¬ 
der, in which such a statement, and the 
recovery of the balance which thereby 
appears to be due, is sought by the party 
bringing it. 

In Practice. In Equity. Jurisdiction 
concurrent with courts of law is taken over 
matters of account; 9 Johns. 470; 1 J. J, 
Marsh. 82; 2 Cai. Cas. 1 ; 1 Yerg. 300 ; 1 Ga. 
376, on three grounds : mutual accounts ; 
18 Beav. 675 ;' dealings so complicated 
that they cannot be adjusted in a court of 
law ; 1 Sch. & L. 805 ; 2 Hou. L. Cas. 28; 
2 Leigh 0; 1 Mete. 216; 15 Ala. N . 8. 34; 
17 Ga. 558; the existence of a fiduciary re¬ 
lation between the parties; 1 Sim. Ch. 
n. s. 573 ; 4 Gray 227 ; 1 Story, Eq. Jur. 
8th ed. §459, a. 

In addition to these peculiar grour. jS of 
jurisdiction, equity will grant a discovery 
m cases of account on the general princi¬ 
ples regulating discoveries ; 8 Ala. N. a. 
743; 4 Sandf. 112 ; 35 N. H. 339, and will 
afterwards proceed to grant full relief in 
many cases; 1 Madd. 80 ; 6 Ves. 130; 10 
Johns. 587 ; 5 Pet. 405. 

Equitable jurisdiction over accounts ap- 

lies to the appropriation of payments ; 1 

tory, Eq. Jur. 8th ed. Sg 450-461 ; agency; 
2 McCord, Ch. 469 ; including factors, bail¬ 


iffs, consignees, receivers, and stewards, 
where there are mutual or complicated 
accounts; 1 Jac. & W. 135; fi Beav. 284; 
17 Ala. n. 8. 667; trustees' accounts; 1 
Story, Eq. Jur. § 465; 2 M. & K. 664; 9 
Beav, 284 ; 1 Stockt. 218 ; 4 Gray 227 ; ad¬ 
ministrators and executors ; 22 Vt. 50 ; 14 
Mo. 118; 8 Jones, Eq. 316; 32 Ala. N. 6. 
814 ; see 23 Miss. 861 ; guardians, etc. ; 31 
Pa. 818; 9 Rich. Eq. 811; 83 Miss. 553; 
tenants in common, joint tenants of real 
estate or chattels ; 4 ves. 752 ; 1 Ves. & B. 
114 ; partners ; 1 Hen. & M. 9; 3 Gratt. 
804 ; 8 Cush. 331 ; 23 Vt. 578 ; 4 Sneed 238 ; 

1 Johns. Ch. 805 ; directors of companies , 
and similar officers ; 1 Y. & C. 828 ; appor¬ 
tionment of apprentice fees ; 2 Bro. Ch. 78 ; 
13 Jur. 596 ; or rente ; 3 P. Will. 176, 501 ; 
see 1 Story, Eq. Jur. § 480; contribution to 
relieve real estate; 8 Co. 12 ; 2 Bos. <& P. 
270; 1 Johns. Ch. 409, 425 ; 7 Mass. 355 ; 1 
Story, Eq. Jur. § 487 ; general average ; 2 
Abbott, Shipp, pi. 3, c. 8, § 17 ; 4 Kay & J. 
367 ; 2 Curt. 59 ; between sureties ; 1 Story, 
Eq. Jur. § 492 ; liens; Sugd. Vend. 7th ed. 
541 ; 8 Paige, Ch. 182,277 ; rents and profits 
between landlord and tenant; 1 Sch. & L. 
305; 4 Johns. Ch. 287 ; in case of torts; 
Bacon, Abr. Accompt , B ; a levy ; 1 Ves. 
Sen. 250; 1 Eq. Cas. Abr. 285 ; and in 
other cases; 3 Gratt 830 ; waste; I P. 
Will. 407; 0 Ves. 88; 1 Bro. Ch. 194; 6 
Jur. N. e. 809 ; 4 Johns. Ch. 169 ; tithes and 
moduses; Com. Dig. Chauncery (3 C.), 
Distress (M. 13). 

Equity follows the analogy of the law, in 
refusing to interfere with stated accounts ; 

2 Sch. & L. 629 ; 3 Bro. Ch. 639, n. ; 19 
Ves. 180 ; 13 Johns. Ch. 578 ; 3 McLean, 
83; 4 Mas. 143 ; 3 Pet. 44 ; 9 id. 405. See 
Account Stated. 

At I>aw. The action lay against bailiffs, 
receivers, and guardianB, in socage only, at 
the common law, and. by a subsequent ex¬ 
tension of the law, between merchants ; 11 
Co. 89 : 12 Mass. 149. 

Privity of contract was required, and it 
did not lie by or against executors and ad¬ 
ministrators; 1 Wms. Saund. 236, n. ; 
Willes 208, until statutes were passed for 
that purpose, the last being that of 3 & 4 
Anne, c. 16 : 1 Story, Eq. Jur. § 445. 

In several states of the United States, the 
action has received a liberal extension ; 13 
Vt. 517; 7 Pa. 175; 25 Conn. 137; 5 R. 
I. 402. Thus, it is said to be the proper 
remedy for one partner against another; 

3 Binn. 317 ; 10 3. Sc R. 220 ; 2 Conn. 425 ; 

4 Vt. 137 ; 3 Barb. 419 ; 1 Cal. 448 ; for 
money used by one partner after the dissolu¬ 
tion of the firm ; 18 Pick. 299 ; though equity 
seems to be properly resorted to where a 
separate tribunal exists; 1 Hen. & M. 9 ; 1 
Johns. Ch. 305. And pee 1 Mete. 216 ; 1 
Iowa 240. 

In other states, reference may be made to 
an auditor by order of the court, in the com¬ 
mon forms of actions founded on contract 
or tort, where there are complicated ac¬ 
counts or counter-demands ; 6 Pick. 193 ; 8 
Conn. 499 ; 13 N. H. 275; 1 Tex. 046. See 
Auditor. In the action of account, an in¬ 
terlocutory judgment of quod computet is 
first obtained ; 2 Greenl. Ev. § 36 ; 11 Ired. 
391 ; 12 Ill. Ill, on which no damages are 
awarded except ratione interplacitationis ; 
Cro. Eliz. 83 ; 5 Binn. 564. 

The account is then referred to an auditor, 
who now generally has authority to ex¬ 
amine parties, 4 Fost. 198 (though such was 
not the case formerly), before whom issue 
of law and fact may be taken in regard to 
each item, which he must report to the 
court; 2 Vee. 388 ; 5 Binn. 433 ; 5 Vt. 543 ; 
26 N. H. 139. Only the controverted items 
need be proved in an action on a verified 
account; 20 S. W. Rep. (Tex.) 141. 

A final judgment quod recuperet is en¬ 
tered for tlie amount found by him to be 
due ; and the auditor’s account will not be 
set aside except upon a very manifest case 
of error; G Pa. 418; 1 La. Ann. 880. See 
Auditor. 

In case of mutual accounts the statute of 
limitations commences to run from the date 
of the last item on either side; 2 Wood, Lim. 
714 ; where the last item of a mutual run¬ 
ning account is within six years from the 


ACCOUNT BOOK 


34 


commencement of a suit, the statute does 
not apply ; 155 Pa. 260 ; 115 Mo. 581 ; but in 
Vermont the debt runs from the date of the 
last credit, and not from the last debit; 65 
Vt. 287. 

If the defendant Is found in surplusage, 
that is, is creditor of the plaintiff on balanc¬ 
ing the accounts, he cannot in this action 
recover judgment for the balance so due. 
He may bring an action of debt, or, by some 
authorities, a sci. fa., against the plaintiff, 
whereon he may have judgment and execu¬ 
tion against the plaintiff. See Palm. 512 ; 

1 Leon. 219 ; 3 Kebl. 862 ; 1 Rolle, Abr. 599, 
pi. 11 ; Brooke, Abr. Accord , 62; 1 Rolle 
87. 

As the defendant could wage his law ; 2 
Wmft. Saund. 65 a ; Cro. Eliz. 479 ; and as 
the discovery, winch is the main object 
Bought, 5 Taunt. 431, can be more readily ob¬ 
tained and questions in dispute mbre readily 
settled in equity, resort is generally had to 
that jurisdiction in those states where a 
separate tribunal exists, or under statutes 
to the courts of law; 18 Vt. 345 ; 18 N. H. 
275 ; 8 Conn. 199 ; 1 Mete. (Mass.) 216. 

The fact that one possesses an open ac¬ 
count in favor of another is not presumptive 
evidence of the holder’s ownership ; 111 N. 

C. 74. In a statement of account it is not 
necessary to say “ E. & O. E.” ; that is im¬ 
plied ; 6 El. & Bl. 69. 

Bee j-iiqutdatxd Account. 

ACCOUNT BOOK. A book kept by a 
merchant, trader, mechanic, or other per¬ 
son, in which are entered from time to time 
the transactions of his trade or business. 
Such books, when regularly kept, may be 
admitted in evidence. Greenl. Ev. §§ 115- 
118 ; 160 Macs. 328 ; X29 N. Y. 498. 

ACCOUNT tiu hHkwt. An open or 
running account between two parties. 

ACCOUNT DUTY. Duty imposed by 

1 he Rev. Act, 1881, b. 38 upon personal prop¬ 
erly above the value of £100 passing at death 
by way of donatio mortis causa, joint invest¬ 
ment, voluntary settlement , or under a policy 
of insurance kept up for a donee, or passing 
by voluntary disposition within three years 
before death. It was meant to.apply to prop¬ 
erty which was not subject to probate duty. 
The rate of the duty varied witn the value of 
the property from 2 per cent, to 3 per cent. 
The duty is not payable, in respect of deaths 
since 1st August, 1894, upon any property 
upon which estate duty ( q . v.) is payable. 
Nearly all property subject to account duty 
is subject also to estate duty. Byrne's L. 
Diet.; Hanson. Death Duties 6th Ed., pp. 
76-78 Bee Death Duties. 

ACCOUNT IN BANK. See Bank 
Account. 

ACCOUNT STATED. An agreed bal¬ 
ance of accounts. An account which has 
been examined and accepted by the parties. 

2 Atk. 251. 

An account cannot become an account 
stated with reference to a debt payable on 
a contingency; 76 Cal. 96. Although an 
item of an account may be disputed, it may 
become an account stated as to the items 
admittedly correct; 53 Mo. App. 263. 

In Equity. Acceptance maybe inferred 
from circumstances, os where an account 
is rendered to a merchant, and no objection 
is made, after sufficient time; 1 Sim. & S. 
833 ; 8 Johns. Ch. 569; 7 Cra. 147 ; 1 M’Cord, 
Ch. 166; 2 Md. Ch. Dec. 483; 10 Barb. 
213. 

Such an account is deemed conclusive 
between the parties; 2 Bro. Ch. 62, 810 ; 2 
Ves. 566, 837; 20 Ala. n. b. 747 ; 8 Johns. 
Ch. 587 ; 1 Gill 850 ; 8 Jones, Eq. 109 ; to the 
extent agreed upon ; 1 Hopk. Ch. 289 ; un¬ 
less some fraud, mistake, or plain error is 
shown; 1 Johns. Ch. 550; 1 McCord, Ch. 
156 ; and in such case, generally, the ac¬ 
count will not be opened, but liberty to sur¬ 
charge or falsify will be given; 9 Yes. 265 ; 
1 Sch. & L. 192 ; 7 Gill 119. 

At Daw. An account stated is conclu¬ 
sive as to the liability of the parties, with 
reference to the transactions included in it; 
8 Johns. CH.; except in cases of fraud or 
manifest error; 1 Esp. 159; 24 Conn. 591 ; 
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4 Wis. 219 ; 5 Fla. 478. See 4 Sandf. 811; 
88 Va. 432. 

Acceptance by the party to be charged 
must be Bhown by the one who relies upon 
the account; 10 Humphr. 238 ; 12 Ill. 111. 
The acknowledgment that the sum is due 
is sufficient; 2 Term 480; though there he 
but a single item in the account; 13 East 
249; 5M. & 8. 65. 

Acceptance may also be inferred from re¬ 
taining the account a sufficient time with¬ 
out making objection ; 7 Or. 147 ; 8 W. & 
S. 109; 10 Barb. 213; 4 Sandf. 311 ; see 22 
Pa. 454 ; and from other circumstances ; 1 
Gill 234. The rule that delay in objecting 
to an account stated is an acquiescence also 
applies to i. corporations ; 2 Blatchf. 354. 

If the parties had already come to a dis¬ 
agreement when the account is rendered, 
assent cannot be inferred from silence ; 38 
Fed. Rep. 635 ; the acceptance need not be 
in express terras ; 65 Mo. 658 ; 81 N. Y. 268. 

A definite ascertained sum must be stated 
to be due ; 9 S. R. 241. 

It must be made by a competent person , 
excluding infantB and those who are of un¬ 
sound mind ; 1 Term 40; and an infant or 
an insane person is not concluded by an 
account stated ; 1 Chit, Cont. 187. 

Husband and wife may join and state an 
account with a third person ; 2 Term 483 ; 
16 Eng. L. & Eq. 290. 

An agent may bind hia principal; 3 Johns. 
Ch. 509 ; but he must show his authority ; 
4 Wend. 394; 13 Hun 392. Partners may 
state accounts; and an action lies for the 
party entitled to the balance ; 4 Dali. 434 ; 
1 Wash. C. C. 435 ; 16 Vt. 169. 

The acceptance of the account is an ac¬ 
knowledgment of a debt due for the bal¬ 
ance, ana will support assumpsit. It is not, 
therefore, necessary to prove the items, but 
only to prove an existing debt or demand, 
ana the stating of the account; 16 Ala. N. 
8. 742 ; 74 Cal. 60; 

Facta known to a party when he settles 
an account stated cannot be used later to 
impeach it; 53 Mo. App. 610 ; and it should 
not be set aside except for clear showing of 
fraud or mistake ; 51 Fed. Rep. 117; 06 Hun 
626 ; 53 Mo. App. 610. 


ACCOUNTANT. One who is versed 
in accounts. A person or officer appointed 
to keep the accounts of a public company. 

He who renders to another or to a court 
a just and detailed statement of the prop¬ 
erty which he holds as trustee, executor, 
administrator, or guardian. See 16 Viner, 
Abr. 155. 

ACCOUNTANT, CERTIFIED. See 
Certified Public Accountant. 

ACCOUNTANT,CERTIFIED PUB¬ 
LIC. See Certified Public Accountant. 


ACCOUNTANT, CHARTERED. A 

member of the Chartered Institute of Accoun¬ 
tants of En glan d and Wales. Stand. Diet. 

ACCOUNTANT GENERAL. An 

officer of the English Court of Chancery, by 
whom the moneys paid into court are re¬ 
ceived, deposited in bank, and disbursed. 
The office appears to have been established 
by an order of May 26, 1725, and 12 Geo, 

I. c. 82, before which time the effects of the 

suitors were locked up in the vaults of the 
Bank of England, under the care of the 
masters and two of the six clerks; 1 Smith, 
Ch. Pr. 22. . 

ACCOUNTS. “Concerns and accounts’* 
are merely mercantile and technical words, 
and should be understood in relation to the 
business of the parties employing them, 1 

J. J. Mar. 82. 

ACCOUFLE. To unite ; to marry. 

ACCREDIT. In International Law. 
To acknowledge. 


Used of the act by which a diplomatic agent U 
acknowledged by the government near which beta 
sent. Thin at once makes hie public character known, 
and becomes hie protection. It is used also of the 
act by which hla sovereign oommiselone him. 

AC CRE BCBRE (Lat.). To grow to; 
to be united with ; to increase. 


The term 1* used in speaking of Islands which are 
wx _u hv hadmIi • Calvinus. Lex.; 8 


Kent 488. 


In Scotch. Law. To pass to any one. 
Bell, Diet. 

It is used in a related sense in the com¬ 
mon-law phrase jus accrescendi, the right 
of survivorship ; 1 Washb. R. P. 426. 

In Pleading. To commence; to arise; 
to accrue. Quod actio non accredit infra 
sex annos, that the action did not accrue 
within six ypars ; 8 Chit. PI. 914. 

ACCRETION (Lat. accrescere. to grow 
to). The increase of real estate by the ad¬ 
dition of portions of soil, by gradual deposi¬ 
tion through the operation of natural 
causes, to that already in possession of the 
owner. 8 Washb. R. P. 5tn ed. 50. 

The term alluvion is applied to the deposit Itself, 
while accretion rather denotes the act. 

If an island in a non-navigablc stream re¬ 
sults from accretion, it belongs to the owner 
of the bank on the same side of the Jilum 
aquee ; 3 Washb. R. P. 60 ; 2 Bla. Com. 261, 
n. ; 8 Kent 428 ; Hargrave, Law Tracts 5 ; 
Hale, de Jur. Mar. 14 ; 8 Bam. & C. 91,107; 
0 Cow. 537 ; 4 Pick. 268 ; 17 Vt. 387. 

“It is generally conceded that the 
riparian title attaches to subsequent accre¬ 
tions to the land effected by the gradual 
and imperceptible operation of natural 
causes. But whether it attaches to land 
reclaimed by artificial means from the bed 
of the river, or to sudden accretions pro¬ 
duced by unusual floods, is a question which 
each state decides for itself ; " 94 U. S. 337; 
35 Cent. L. J. 388. As a general rule, such 
accretions do not belong to the riparian 
owner; 29 8. W. (Tex.) 681; 31 S. W. (Mo.) 
592; 22 8. W. (Tex.) 122; 117 Mo. 33 : but 
if after an avulsion, an accretion forms 
within the original land line, it belongs to 
the riparian owner, though separated from 
the main land by a slough; 28 S. W. Rep. 
740. 

An accretion formed on the other side of 
a public street which bounds the property 
of an individual belongs to the street, if the 
fee of that is in the public ; 112 Mo. 525; 
21 S. W. (Mo.) 202. A reliction formed by 
the gradual drying up of a lake belongs to 
the riparian owners ; 32 Pac. (Utah) 690 ; 
61 N.W. (S. D.)749; but uot one formed by 
artificial drainage ; 01 N. W. (la.) 250. Bee 
Territorial Property. 

ACCROACH. To attempt to exercise 
royal power. 4 Bla. Com. 76. 

A. knight who forcibly assaulted and detained one 
of the king's subjects till he paid him a Bum of 
money was neld to have committed treason on the 
ground of accroachment ; 1 Hale. Pi. Cr. 80. 

In French Law. To delay. Whishaw. 


ACCRUE. To grow to ; to be added to, 
as the interest accrues on the principal. Ac¬ 
cruing costs are those which become due 
and are created after judgment; as the 
costs of an execution. See 91 HI. 95. 

* To arise, to happen, to come to pass ; os 
thestatutc of limitation doe* not commence 
running until the cause of action has ac¬ 
crued. 1 Bouvier, Inet. n. 801; 2 Rawle 
277 ; 10 Watts 863 ; Bacon. Abr. Limitation 
of Actions (D, 3). 

An estate tax accrued when, by the terms 
of the Act of 1916, it became due. 256 U. S. 


635. 

Cause of action accrues when a suit may 
first be legally instituted upon it. 264 U. S. 
644, citing 98 U. S. 474 ; 10* TT ■<= 

U. S. 617. 


S. 223 ; 122 


ACCRUER, CLAUSE OF. A clause in 
deed or will to tenants in common, prolo¬ 
ng that the survivor or survivors shall 
ereive the shares of the other tenant or ten¬ 
ets on the latter’s decease ; extends only to 
he original, not to accrued snares, unless 
as is ordinarily the case) it is otherwise 
xpressly stated. English ; Anderson. 

ACCUMULATIVE JUDGMENT. 

t second or additional judgment or sentence 
iven against or passed upon one who has 
lready been convicted, to go into olTect after 
he expiration of the first. 

ACCUMULATIVE sentences. 

v second or additional judgment given 
igainst one who has been convicted, the 


> 


ACQUIESCENCE 



meet Allowed by lew (or one offence, and thin rule 
Is in many states prescribed by statute; 1 Blab. 
New (Mm. Proc. ( iS?7 (ft); Whart. Or. PI. & Pr. 

taaft; ao Sana S» ; 87 Neb. 494 ; ftft 8. W. (Tex.) 174 ; 

i Pac. (Utah) 466. But U mar In some oases be the 
means of perpetrating great Injustice. Bee O'Neil 
▼. Vermont, 144 U 8. 8*9, where a justice of the peace 
Imposed a One of $0586, and on failure to pay It, a 
sentence of Dearly 00 years' imprisonment, for sell¬ 
ing intoxtonting liquors. The Supreme Court of 
the United States refused to Interfere. See 81 Am. 
L, Reg 81 ft. 

Upon an Indictment for perjury charging offences 
committed In different suits, the defendant, upon 
conviction, may be sentenced to distinct punish¬ 
ments, although tbe suits were instituted with a 
common object; & 0- B. Div. 480. 

In New York, It has been held that where upon 
trial of an indictment^-containing several counts— 
charging separate and distinct ousdenieenora, iden¬ 
tical Ln character, a general verdict of guilty is ren¬ 
dered. or a verdict -of guilty upon two or more 
specified counts, the court has no power to impose 
a sentence or cumulative sentences exceeding In the 
aggregate what is prescribed by statute as the max¬ 
imum punishment for one offence of the character 
charged ; 8DN. Y. BB0; but this case stands alone, and 
has seen rejected by every court to which it has 
been dted aa authority. See 1 Blah. New Cr. Proc, 
{ 1337 (ft); 6 App. Can. Ml. 

ACCUSATION. In Criminal Law. 
A charge made to a competent officer 
against one who has committed a crime or 
misdemeanor, so that he may be brought to 
justice and punishment. 

A neglect to accuse may in some cases be consid¬ 
ered a misdemeanor, or misprision (which see) ; 1 
Brown, Civ. Law »C ; ft id. 8» ; Inst. It*. 4, fit. 16. 

It is a rule no man is bound to accuse himself 
or testify against him—Jf Ln a criminal cape ; 7 Q. B. 
iftB. A rnsn is competent, though not compellable, 
to prove his own crime; 14 Meea. & W. 286. See 
Kvtdkpct; Iwitcrjest ; Wmrxas. 


ACCUSE. To make a charge against a 
po^on of the co mmissi on of a crime, or of 
gras misconduct; usually spoken of the 
formal preferring of a charge before an officer 
or tribunal competent to proceed towards 
the punishment of the offender. Abbott. 
To make a charge, not necessarily by a for¬ 
mal, legal complaint. 47 Conn. 182. 

ACCUSED. One who is charged with 
a crime or misdemeanor. See 80 Mich. 488. 


ACCUSES. 

feion. 


One who makes an accusa- 


ACOUBTOMED. Held that there was 
oo variance between “accustomed" to navi¬ 
gate tbe river and “usually” navigating the 
river. 1 Am. A Eng. Ency. 2nd ed., 482 ; 
16 N. J. L, 137. In a deed conveying the 
privilege to rebuild and repair a dam, and 
to pass and repass, in the use of the same, 
“over the accustomed way” it was held 
that the right of x way must be regarded 
as limited to the last accustomed way. 
Id.; 41 Conn. 308. 

ACEQUIA. A canal as for irrigation ; 
trench ; drain. Stand. Diet, 

ACHAT. In French Law. a pur¬ 
chase. 


It la uaed hi aome of oar law-books, aa wall as 
flc * e ^ r , a purchaser, which in aome ancient statutes 
means purveyor. Stat. m Edw. IIL ; Merlin, RA- 


ACHXHSET. An ancient English 
measure of grain, supposed to be the same 
with our quarter, or eight bushels. 


ACKNOWLEDGMENT. The act of 

one who has executed a deed, in going be¬ 
fore some competent officer or court and 


divtaring it to ta» his act or deed. 

The acknowledgment la certified by the officer or 
court; mul the term acknowledgment la sometimes 
uimhI to deHlgnatc the certificate. 

The function of an acknowledgment la twr>-fold : 
to authorize the ileod to be given In evidence with¬ 
out further proof of Ita execution, and to entitle lb 
to be recorded. The name purpoaen may be accom¬ 
plished by ft subscribing wltnens going before th* 
officer or court and making oath to the fact of the 
execution, which is certified in the same manner: 
but in some states this Is only permitted in case o/ 
the death, absence, or refusal of the grantor. In 
some of the Staten a deed is void except as between 
the pftrtieft and their privies, unleas acknowledged 
or proved. 

Nature of. In most states the act m held 
to be a judicial one, while in some it is held 
to be a ministerial act. 

Who may take. An officer related to 
the parties ; 6 N. Y. 422 ; 81 N. Y. 474. The 
presumption is that the officer took it with¬ 
in his jurisdiction ; 16 La. Ann. 100 ; 10 
Me. 274; 60 Mo. 83; and that it was duly 
executed ; 71 Hun 227. 

A notary cannot take acknowledgment 
in another county than the one within which 
he was appointed and resides ; 88 How. Pr. 
313; nor the attornev of record ; 4 How. 
Pr. 153 ; 11 N. B. R. 280 ; 34 Wend. 01; 87 
Miss. 483; 15 B. Mon. 106; nor if his term 
has expired ; 78 Mo. 463 ; 78 Ala. 643. In 
Pennsylvania, by a recent statute, a notary 
may act anywhere within tbe state ; 1808, 
June 6; Acts. 1883. p. 838. 

One cannot take an acknowledgment of 
a deed in which he has any interest; 20 Me. 
413 ; 13 Mich. 820; 2 Sandf. 630; 64 Mias. 
851 ; 38 Tex. 645 ; 7 Watts 227. Contra, 14 
Bank. Reg. 513; 75 Va. 491 ; 51 Mo. 680 ; 
88 111. 263; 43 Ark. 420. 

Sufficiency of. Certificate need only 
substantially comply with the statute. The 
fact of acknowledgment and the identity of 
the parties are the essential parts, and must 
be stated ; 6 Cal. 461; 21 Miss. 378 ; 13 Miss. 
470 ; 9 Mo. 614. Important words omitted 
cannot be supplied by intendment; 20 Ark. 
100; 11 Conn. 129; 17 Iowa 528; 5 Bias. ICO. 

In the following cases it was held that 
the statute must be strictly complied with ; 
24 Mich. 145 ; 66 Ala. 600 ; 96 Pa. 427 ; 6 
Biss. 160 ; 30 IU. 103 ; 3 M A McH. 321. 
Where notary takes the acknowledgment 
and attaches his seal, but fails to sign his 
name, it is not sufficient; 127 III. 440. 

Effect of. Only purchasers for value can 
take advantage of defects : 46 Mo. 472 ; 61 
Mo. 196. 

An acknowledged deed is evidence of 
seizin in the grantee, andauthorizes record¬ 
ing it; 82 Maes. 48. 

An unacknowledged deed is good between 
the parties and subsequent purchasers with 
actual notice; 8 Kan. 112 ; 82 Mass. 48 ; 46 
Mo. 404, 472, 483. 

The certificate will prevail over the un¬ 
supported denial of the grantor ; 65 IU. 505. 

Identification of Grantor. An intro¬ 
duction Ijya common friend is sufficient to 
justify officer in making certificate; 8 
Wall. 613. Contra, 48 Barb. 568 ; 4 Col. 
211. 

A notary imposed upon by a personation 
is liable only for clear negligence. It is a 
legal presumption that he acted on reason¬ 
able information, and his absence of mem¬ 
ory as to details of what occurred does not 
destroy that presumption ; 10 W. N. C. Pa. 
302. 

The certificate is not invalidated by want 
of recollection of the officer ; 30 N. J. Eq. 
804 ; nor by mistake in, or omission of, the 
date; 63 Mo. 616; 45 Md. 380 ; 01 Tex. 677; 
53 Wis. 154. 

Correction. Where a notary fails to set 
forth the necessary facts, he may correct 
his certificate, and may be compelled by 
mandamus, but equity has no jurisdiction 
to correct it; 51 Mo. 150; 63 Cal. 286 ; 71 
IU- 636. Contra , 6 N. Y. 422. 

See generally paper by Judge Cooley, 4 
Amer. Bar. Assoc. 1881. 

ACKNOWLEDGMENT MONEY. 
In English Law. A sum paid by tenants 
of copyhold in some parts of England, as a 
recognition of their superior lords. Cowel; 
Blount. Called a fine by Blackstone; 2 
Bharsw. Bla. Com. 08. 


286 ; 71 


ACOLYTE. An inferior church ser¬ 
vant, who. next under the sub-deacon, fol¬ 
lowed and waited upon the priests and 
deacons, and performed the meaner offices 
of lighting the candles, carrying the bread 
and wine, and paying other servile attend¬ 
ance. Spelman ; Cowel. 

ACQUAINTED. When used with ref¬ 
erence to a paper to which a certificate or 
affidavit is attached, it indicates a sub¬ 
stantial knowledge of the subject-matter 
thereof. 6 Mo. App. 101 ; 14 Blatchf. 90. 

To be “personally acquainted' with” and 
to “know personally” are, in a formula such 
aa the following, equivalent phrases : “Per¬ 
sonally appeared before me . . . the within- 
named bargainor, with whom I am person¬ 
ally acquainted, and who acknowledged that 
he executed the within instrument for the 
purposes therein contained.” 95 U. S. 710. 

ACQUEBEUB. In Canadian law 

one who purchases the title to land. Stand 
Diet. 

ACQUEST. An estate acquired by 
purchase. 1 Reeves, Hist. Eng. Law 56. 

ACQUETS. In Civil Law. Property 
wnich has been acquired by purchase, gift, 
or otherwise than by succession. Immova¬ 
bly property which has been acquired other¬ 
wise thft.r> by succession. Merlin, Repert. 

The profits of all the effects of which the 
husband has the administration and enjoy¬ 
ment, either of right or in fact, of the pro¬ 
duce of the joint industry and labor of 
both husband and wife, and of the estates 
which they may acquire during the mar¬ 
riage, either by donations, made jointly to 
them both, or by purchase, or in any other 
similar way, even although the purchase 
be only in the name of one of the two, and 
not of both. 

This is tbe signification attached to the 
word in Louisiana; La. Civ. Code 2871. 
The rule applies to all marriages contracted 
in that state, or out of it, when the parties 
afterward go there to live, as to acquets 
afterward made there. The acquets are 
divided into two equal portions between 
the husband and wife, or between their 
heirs at the dissolution of their marriage. 

The parties may, however, lawfully stipu¬ 
late there shall be no community of profits 
or gains; but have no right to agree that 
they shall be governed by the laws of 
another country ; 8 Mart. La. 581; 17 id. 
571 ; La. Civ. Code. See £ Kent 153, n. 

As to the sense in which it is used in 
C&nacUw see 2 Low. Can. 175. 

ACQUIESCENCE. A silent appear¬ 
ance of consent. Worcester, Diet. 

Failure to make any objections. 

It is to be distinguished from avowed consent, 6n 
the one hand, and from open discontent or opposi¬ 
tion, on the other. It amounts toa consent which is 
Impliedly given by one or both parties to a proposi¬ 
tion, a clause, a condition, a judgment, or to any 
act whatever. 

When a party is bound to elect between a 
paramount right and a testamentary dispo¬ 
sition, his acquiescence in a state of tilings 
which indicates an election, when lie was 
aware of his rights, will be pritna facie evi¬ 
dence of such election. See 2 Rop. Leg. 
439; 1 Ves. 835 ; 12 id. 186 ; 3 P, Wms. 315. 
The acts of acquiescence which constitute 
an implied election must be decided rather 
by the circumstances of each case, than by 
any general principle ; 1 Swans. 382, note, 
and the numerous cases there cited. 

Acquiescence in the acts of an agent, or 
one who has assumed that character, will 
be equivalent to an express authority ; 2 
Kent 478; Story, Eq. Jur. § 255 ; 4 Wash. 
C. C. 559; 4 Mas. 296 ; 3 Pet 09. 81 ; 6 
Mass. 193 ; 1 Johns. Cas. 110; 8 Cow. 281. 

Mere delay in repudiating an agent's un¬ 
authorized contract will not ratify it, but 
is evidence from which the jury may so 
infer ; 8 Tex. Civ. App. 37 : hut the disap- 

J roval must be within a reasonable time ; 

5 La. Ann. 847 ; and if payment has been 
mode to an agent after lus authority has 
been revoked, the presumption is that he 
has accounted to the principal when there 
is long-continued silence on the hitter's 


ACQUTETANDIS PLEGIIS 


36 


part; 150 U. S. 520. 

ACQUTBTANDIS PLEGIIS. A 

writ of justices, formerly lying for the 
Burety against a creditor who refuses to 
acquit him after the debt has been satisfied. 
Reg. of Writs 168 ; Cowel ; Blount. 

ACQUIRE (Lat. ad , for, and queer ere, 
to seek), To make property one’s own. 

It is regularly applied to a permanent ac¬ 
quisition. A man is said to obtain or pro¬ 
cure a mere temporary acquisition. 

ACQUISITION'. The act by which a 
person procures the property in a thing. 

The thing the property in which is 
secured. 

Original acquisition is that by which a 
man secures a property in a thing which is 
not at the time he acquires it, and in its 
then existing condition, the property of any 
other individual. It may result from oc¬ 
cupancy ; 2 Kent 289 ; accession ; 2 Kent 
293 ; intellectual labor—namely, for inven¬ 
tions, which are secured by patent rights ; 
and for the authorship of books, maps, and 
charts, which is protected by copyrights; 

1 Bouv. Inst. 508, n. 

Derivative acquisitions are those which 
are procured from others, either by act of 
law or by act of the parties. Goods and 
chattels may change owners by act of law 
in the cases of forfeiture, succession, mar¬ 
riage. judgment, insolvency, and intestacy ; 
or by act of the parties, as by gift or sale. 

An acquisition may result from the act 
of the party himself, or those who are in 
his power acting for him, as his children 
while minors; 1 N. H, 28; 1 U. 8. L. J. 
513. See Dig. 41. 1. 58; Inst. 2. 9. 3. 

ACQUIT, To free, clear or deliver from 
accusation. 

ACQU ITT AIi . In Contracts. A re¬ 
lease or discharge from an obligation or 
engagement. 

According to Lord Coke, there are three kinds of 
acquittal, namely : by deed, when the party re¬ 
leasee the obligation ; by prescription ; by tenure : 
Co. Litt. 100 o. 

In Criminal Practice. The absolution 
of a party charged with a crime or misde¬ 
meanor. 

The absolution of a party accused on a 
trial before a traverse jury. 1 Nott A 
McC. 36 ; 3 McCord, 461. 

Acquittals in fact are those which take 
place when the jury, upon trial, finds a 
verdict of not guilty. 

Acquittals in law are those which take 
place by mere operation of law ; as where 
a man has been charged merely as an ac¬ 
cessary, and the principal hnn been ac¬ 
quitted ; Coke, 2 Inst. 364. 

An acquittal is a bar to any future prose¬ 
cution for the offence alleged in ihe first 
indictment. 

If accused is placed upon trial under a 
valid indictment before a legal jury, and 
the latter is discharged by the court with¬ 
out good cause and without defendant’s con¬ 
sent, it is equivalent to an acquittal; 26 Ind. 
346; 14 Ohio 295 ; 6 8. A R. 777 ; Park. 
Cr. Rep. 676. 

When a prisoner has been acquitted, he 
becomes competent to testify either for the 
government or for his former co-defend¬ 
ants ; 7 Cox, Cr. Cas. 341, 342. And it is 
clear, that where a married defendant is 
entirely removed from the record by a ver¬ 
dict pronounced in bis favor, his wife may 
testily either for or against any other per¬ 
sons who may be parties to the record ; 12 
M. A W. 49, 50. per Alderson, B. ; 8 Carr. 
A P. 284 ; 2 Tayl. Ev. 8d ed. § 1280. See 
Jeopardy. 

ACQUITTANCE. In Contracts. 
An agreement in writing to discharge a 
party from an engagement to pay a sum of 
money. It is evidence of payment, and 
differs from a release in this, that the latter 
must be under seal, while an acquittance 
need not be under seal. Pothier, Oblig. .n. 
781. See 8 Salk. 298; Co. Litt. 212 a. 278a; 
1 Rawle 891. 

ACQUITTED. See Acquittal. 


ACRE. A quantity of land containing 
one hundred ana sixty square rods of land, 
in whatever shape. Serg.' Land Laws of 
Penn. 185; Cro. Eliz. 476, 665; 6 Co. 67; 
Poph. 55 ; Co. Litt. 5 b. The word for¬ 
merly signified an open field ; whence acre- 
fight, a contest in an open field. Jacob, 
Diet. 

The measure seems to have been variable 
in amount in its earliest use, but was fixed 
bv statute at a remote period. As origin¬ 
ally used, it was applicable especially to 
meadow-lands ; Cowel. 

ACRE RIGHT. The share of a citizen 
of a New England town in the common 
lands. The value of each acre was a fixed 
quantity iD each town, but varied in different 
towns. A 10-acre lot or right in a certain 
town was equivalent to 113 acres of upland 
and 12 acres of meadow, and a certain exact 
proportion was maintained between the acre 
right and salable lands. Richardson, Mes¬ 
sages and Papers of the President, X, 230. 

ACT (Lat, agere , to do; actus, done). 
Something done or established. 

In its general legal sense, the word may denote 
something done by an Individual, as a private 
citizen, or as an officer ; or by a body of men, as a 
legislature, a council, or a court of justice ; includ¬ 
ing not merely physical acts, but also decrees, 
edicts, laws, judgments, resolves, awards, and deter¬ 
minations. Some general Laws made by the Con¬ 
gress of the Unitea 8tates are styled Joint resolu¬ 
tions, and these have the same force and effect as 
those styled acta. 

An instrument in writing to verify facts. 
Webster, Diet. 

It is used In this sense of the published acts of 
assembly, congress, etc. In a sense approaching 
this, it has been held In trials for treason that 
letters and other written documents were acts; 1 
Foet. Cr. Cas. 198; 2 Stark, lie. 

In Civil Law. A writing which states 
in a legal form that a thing has been done, 
said, or agreed. Merlin, Rupert. 

Private acts are those made by private 
persons as registers in relation to their re¬ 
ceipts and expenditures, schedules, acquit¬ 
tances; and the like. Nov. 78, c. 2 ; Code 
7. 82. 6; 4. 21 ; Dig. 22. 4; La. Civ. Code 
art. 2231 to 2254 ; 8 Toullier, Droit Civ. 
Francais 94. 

Acts under private signature are those 
which have been made by private individ¬ 
uals, under their hands. An act of this 
kind does not acquire the force of an au¬ 
thentic act by being registered in the office 
of a notary ; 11 Mart, 243 ; 5 Mart. N. s. 
693 ; 3 La. Ann. 419; unless it has been 
properly acknowledged before the officer 
by the parties to it; 5 Mart. N. s. 196. 

PuWtc acts are those which have a public 
authority, and which have been made be¬ 
fore public officers, are authorized by a 
public seal, have been made public by the 
authority of a magistrate, or which have 
been extracted ana been properly authen¬ 
ticated from publio records. 

In Evidence. The act of one of several 
conspirators,*performed in pursuance of 
the common design, is evidence against all 
of them. And see Treason ; Partner ; 
Partnership ; Agent ; Agency. 

In Legislation. A statute or law made 
by a legislative body. 

General or public acts are those which 
bind the whole community. Of these the 
courts take judicial cognizance. 

Private or special acta are those which 
operate only upon particular persons and 
private concerns. 

The recitals of public acts are evidence 
of the facts recitea, but in private acts they 
are only evidence against the parties secur¬ 
ing them ; 17 Wall. 82. When the mean¬ 
ing is doubtful, the title may be considered; 
23 Wall. 874. Punctuation is no part of a 
statute ; 105 U. S. 77. 

* Explanatory acts should not be enlarged 
by equity ; Comb: 410 ; although such acts 
may De allowed to have a retrospective op¬ 
eration ; Dupin, Notions de Droit 145. 9. 
If an act of assembly expire or be repealed 
while a proceeding under it is in fieri or 
pending, the proceeding becomes abortive; 
as a prosecution for an offence ; 7 Wheat. 
552 ; or a prooeeding under insolvent laws ; 


1 W. Bla. 451 ; 3 Burr. 1456 ; 6Cranch208 ; 
9 3. & R. 283. 

A bill signed by the President of the 
United States after the usual adjournment 
of Congress for the winter holidays, but 
within ten days from the time when it was 
presented to him, was duly approved with¬ 
in the intent and meaning of the Constitu¬ 
tion ; 29 Ct. Cla. 623. 

Judicial Act. An act performed by a 
court touching the rights of parties or 
property brought before it by voluntary 
appearance, or by the prior action of min¬ 
isterial officers; in snort by ministerial 
acts. 17 Ind. 173. 

See In accordance with thisAct. 

ACT OP BANKRUPTCY'. An act 

which subjects a person to be proceeded 
against as a bankrupt. 

In England, the bankruptcy acts of 1883 
and 1890 enumerate th e following acts of 
bankruptcy : 

By traders and non-traders alike, convey¬ 
ance of property to trustees for the benefit 
of creditors generally ; fraudulent convey¬ 
ance, gift, delivery, or transfer of property ; 
fraudulent preference ; departure out of 
England; remaining out of England ; ex¬ 
ecution levied without paying the same ; 
declaration of inability to pay debts; de¬ 
parture from his dwelling house; other¬ 
wise absenting himself ; beginning to keep 
bouse; service of bankruptcy notice by 
creditor, without compliance on his part; 
notice of suspension. 

As to conveyance of property to trustees 
for benefit of creditors generally, see Wil¬ 
liams on Bankt.L. 3. As to fraudulent con¬ 
veyance, gift, delivery, or transfer of prop¬ 
erty ; 1 Sm. L. C. 1 ; 36 L. J. Q. B. 289 ; 1 
Ad. A E. 456. As to departure out of Eng¬ 
land ; 1 Q. B. 51; 3 Camp. 349. See gener¬ 
ally Williams, Roche, Hazlitt. In the 
United States see, as to the Act of 1867 (now 
repealed), Bump, Bankruptcy. 

ACT OF ELIZABETH. See Act of 

Supremacy. 

ACT OF GOD. Any accident due to 
natural causes directly and exclusively 
without human intervention, such as could 
not have been prevented by any amount of 
foresight, and pains, and care reasonably 
to have been expected. L. R. T C. P. D. 423. 
See also L. R. 10 Ex. 255. The civil law 
employs, as a corresponding term, vis 
ma#or. 

The term generally applies, broadly, to natural 
accidents, such as those caused by lightning, ©art h- 
quakee, and tempests; Story, Bailra.] 611; 2Ga. S49. 
a severe snow-storm, which blocked up railroad*, 
held within the rule; 40 Mo. 421. So where fruit- 
trees were frozen. In transit, It was held to be by 
the act of God, unless there had been Improper de¬ 
lay on the part of the carrier; 63 Mo. 280. Also 
where fruit b in transit; ICE Mass. 278. The freezing 
of a canal or river held within the rule; 14 Weni 
218; 28 id. 80S ; 4 N. H. 259 : 44 N. Y. 4S7. A frost of 
extraordinary severity (11 Ex. 781 ; s. c. 25 L. J. Ex. 
212) and an extraordinary fall of snow (28 L. J. Ex. 
81) have been held to be the act of Qod. A sudden 
failure of wind been held to be an act of God ; 0 
J ohns. 160 (but this case has been doubted; 1 6m. L. 

C. Am. ed. 417; and Kent, Ch. J., substantially dis¬ 
sented ; see also 21 Wend. 100). Also a sudden gust 
of wind or tempest; 11 LL 879 ; 06 Pa. 287, Losses 
by fire have not generally been held to fall under 
the act of God ; 1 T. R. 88; 6 Beld. 431 ; 60 m. 288. 
a. c. 18 Am. R. 618; 76 Ill. 642 (tbe Chicago Are); 
(though otherwise when the fire is caused by light¬ 
ning, 26 Me. 181); but where a distant forest fire 
was driven by a tornado, to where a carrier’s cars 
were on the track awaiting a locomotive, their de¬ 
struction was held to be by the Act of God ; 87 Pa. 
284 ; but see 2 Tex. 115, contra. When a flood had 
risen hi g her than ever before, destruction of goods 
thereby was held to be by act of God ; 80 N. Y. 680, 
or where there Is a flood; 147 Fa. 348; 64 Pa. J06. 
The bursting of a boiler does not come within the 
act of God ; 6 Strob. 119. Bee 28 Barb. 40Q; 12 Md. 0; 

4 8tew. & P. 882 ; 28 Mo. 828. If water In a spring 
failed by reason of drouth, thsre is no breach of con¬ 
tract for Its supply; 08 Pa. 502. If a person is 
thrown from his horse and Injured, the resulting 
Illness was considered an act of God ; 87 N. Y. 586. 

In a late and well-considered English case, 1 C. P. 

D. 84, 428 ; 84 L T. R. if. s. 827; a. c. 18 Am. R. 610 ; 

14 Alb. L. J. 164 : Cockburn, C. J., held, in an action 
for the loss of a norseon shipboard, that If a earner 
“ hbm *11 the known means to which prudent and 
experienced carriers usually have recourse, he does 
all that be reasonably required of him, and if 
under such circumstances he Is overpowered by 
storm or other natural agency, he is within the rule 
which gives imm unity from the effects of such tii 
mqjor as the act of God/’ The accident, to come 
within the rule, must be due entirely to natural 
c pnixw without human Intervention ; ibid., also 2 
Zab. 873; 1 Murphy 178 ; 2 Bailey 1OT, 421. 

The term Is sometimes defined as equivalent to 
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Inevitable accident (« 8m. A M. 679 ; i 0*. 8tt), but 
incorrectly. u there ts a distinction between the 
two. although Sir William Jones proposed the use 
of inevitable evident instead o t Act or Ood ; Jones, 
Bsilm. 104. See Story, Bailm. I 0 : • Bis. Com. 1*9 ; 

9 Orsbb, H. P S *176. 4 Dougt Wt ; B Wand. 190; 

10 Miss. KiI; 5 Black. ttL 

Where the law casta a dttfy on a p»rtry, 
the perform an Lie shall be excused If it 6e 
rendered impossible by the act of God ; lex 
nrtntntm cogit ad tmpossibilia ^ 1 Q. B. D. 
54$ : but where the party by his oum con¬ 
tract engages to do an act, it is deemed to 
be his own fault that he did not thereby 
provide against contingencies, and exempt 
himself from responsibilities in certain 
events : and in such case (that is, in the in¬ 
stance of an absolute general contract) the 
non-performance is not excused by an in¬ 
evitable accident, or other contingency, al¬ 
though not foreseen bv, nor within the 
control of, the party; Chit. Contr. 273, 3 : 
3 M. & S. 26: : 7 Mass. 325 ; L. R. 5 C, P. 
586; L. R. 4 Q. B. 134; Leake. Contr. 683. 

Certain contracts are construed as con¬ 
taining an implied exception of impossible 
events, and even general words in tne con¬ 
tract will not be held to apply to the possi¬ 
bility of the particular contingency which 
afterwards happened; Leake, Contr. 703; 
L. R. 4 Q. B. 185 ; 70 Ill. 527 ; 47 N. Y. 62. 
So if a bail bond to render a debt is dis¬ 
charged by the debtor's death before de¬ 
fault ; W. Jones 29. Contracts for strictly 
personal services, marriage, etc., are dis¬ 
charged bv death or incapacity : 3 B. & S. 
835; Cro. Eiiz. 533 ; 3 M. & S. 408 ; L. R. 6 
Ex. 289 ; 79 Pa. 324 ; 86 N. C. 91; as where a 
singer could not sing by reason of ill-health. 
So. when one employed a bailiff for six 
months, and died, the contract was held 
dissolved ; L. R. 4 C. P. 744, So of con¬ 
tracts of partnership. 

See Bailment : Common Carrier ; Peril 
of the Sea ; Specific Performance. 

ACT OF GRACE. In Scotch Law. 

A statute by which the incarcerating cred¬ 
itor is bound to aliment his debtor in prison, 
if such debtor has no means of support, 
under penalty of a liberation of his debtor 
if such aliment be not provided. Paterson, 
Comp. 

This statute provides that where a prisoner for 
debt declares upon oath, before the magistrate of 
the jurisdiction, that be has not wherewith to main¬ 
tain himself, the magistrate may set him at liberty, 
if the creditor, in consequence of whose diligence 
he was imprisoned, does not aliment him within ten 
days after intimation for that purpose ; Stat. 1696, 
c. ft* ; Ersk. Prin. 4. 

ACT OF HONOR. • An instrument 
drawn up by a notary public, after protest 
of a bill of exchange, when a third party is 
desirous of paying or accepting the bill for 
the honor of any or all of the parties to it. 

The instrument describes the bill, recites Its pro¬ 
test, and ihb fact of a third person coming forward 
to accept, and the person orpersons for whose honor 
the acceptance is made The right to pay the debt 
of another, and still hold him. Is allowed by the law 
merchant In this instance, and is an exception to the 

E eneral rule of law : and the right can only be gained 
y proceeding In the form and manner sanctioned 
by the law ; 8 Dan. Ky. 564 ; Bay ley. Bills ; Sewell, 

Ranking 

ACT OF INDEMNITY. A statutory 
enactment passed for the protection or relief 
of anyone who, acting in good faith, has in¬ 
advertently committed some illegal act sub¬ 
jecting him to penalty. Stand. Diet. 

ACT OF .INSOLVENCY. Such an 
act as shows a person or corporation to be 
insolvent. English. See Insolvency. 

act IN PAIS. An act performed out 
of court, and which is not a matter of 
record. 

A deed or an assurance transacted be¬ 
tween two or more private persona in the 
country, that is, according to the old com¬ 
mon law, upon the very spot to be trans¬ 
ferred, is matter in pais. 2 Bla. Com. 294. 

ACT ON PETITION. A form of 
summary proceeding formerly in use in the 
High Court of Admiralty, in England, in 
which the parties staled their respective 
cases briefly, anil supported their state- 
meiite by affidavit. 2 bods. Adm. 174, 184 ; 
1 U*gg- Adm. 1, note. 

The suitors of the EnglUh Admiralty were, under 


the former practice, ordinarily entitled to elect to 
proceed either by act on petition, or by the anolent 
and more formal made or “ plM and proof ; ** that 
la, by Ubel and answer, and tne examination of wlt- 
DCM4 : W. Rob. Adm. 1®, 171, 179. The pleading* 
In admiralty causes, with a few exceptions, are now 
the same as In the other divisions of the High Court. 
See Smith, Adm. Law & Pr. (4th ed.) 146. 

ACT OF SETTLEMENT, In Eng* 
Hah Law. The statute of 12 A 18 Will. 111. 
o. 3, by whioh the crown of England was 
limited to the present royal family. 1 Bla. 
Com. 128; 2 Steph. Com. 290. 

ACT OF SIlPRRMAfiy, Either of two 
English acts, the first in the reign of Henry 
VIII, the second in that of Elisabeth, throw¬ 
ing off the yoke of Rome, and declaring the 
British sovereign to be supreme head of 
British ecclesiastical matters. The second of 
these acts is sometimes called the Act of 
Elizabeth. Jacob; Stand. Diet. 

ACT OF UNIFORMITY. A statute 
enacted in the reign of Charles II, decreeing 
that in every place of public worship, the 
book of common prayer, as then recently 
revised, should be used, and otherwise or¬ 
daining a uniformity in religious services. 
Burrill; 3 Steph. Com, 104. 

ACT OF UNION. A statute of the reign 
of Queen Anne, whereby the kingdoms of 
England and Scotland were formally united 
into one kingdom, under one king, and one 
parliament, with the preservation, however, 
of their separate state churches. 1 Bla 
Com. 96, 97. 

ACTA DIURNA (Lat.). A formula 
often used in signing. Du Cange. 

Daily transactions, chronicles, journals, 
registers. I do not find the thing published 
in the acta diuma (daily records of affairs) . 
Tacitus, Ann. 3, 3; Ainsworth, Lex.; 
Smith, Lex. 

ACTA PUBLICA (Lat.). Things of 
general knowledge and concern; matters 
transacted before certain public officers. 
Oalvinus. Lex. 

ACTING. Performing; serving; at¬ 
tending to the duties of an office j as, the 
acting-executor, partner, commissioner of 
patents, reporter of decision. Anderson. 
Attached to an officer’s title, designates not 
an appointed incumbent, but merely a locum 
tenens who is performing the duties of an office 
to which he does not himself claim title. 
Id.; 16 Ct. Cl. 514. 

ACTIO. In Civil Law. A specific 
mode of enforcing a right before the courts 
of law : e. g. legis aetto ; actio sacramenti. 
In this sense we speak of actions in our law, 
e. g. the action of debt. The right to a 
remedy, thus: ex nudo pacto non oritur 
actio ; no right of action can arise i/pon a 
naked pact. In this sense we rarely use the 
word action ; 8 Ortolan, Inst. § 1830 ; 5 
Savigny, System 10; Mackeldey, Civ. L. 
(13th ed.) § 193. 

The first sense here given Is the older one. Jus¬ 
tinian, following Celsus, gives the well-known defini¬ 
tion : Actio nihil alivd «i, quam jut perseaaendi in 
judicio, quod tibi debetur, which may be thus ren¬ 
dered : An action Is simply the right to enforce one’s 
demands in a court of law. See Inst. Jus. 4. 6, de 
Actionibus. 

In the sense of a specific form of remedy, 
there are various divisions of actiones. 

Actionea civiles are those forms of reme¬ 
dies which were established under the rigid 
and inflexible system of the civil law, the 
jus civilis. Actiones honorarice are those 
which were gradually introduced by the 
prsetorBand aediles. by virtue of their equi¬ 
table powers, in order to prevent the failure 
of justice which too often resulted from the 
employment of the actiones civiles . These 
were found so beneficial in practice that 
they eventually supplanted the old reme¬ 
dies, of w hi c h in the time of Justinian 
hardly a trace remained ; Mackeldey, Civ. 
L. § 194 ; 5 Savigny, System. 

Directce actiones, as a class, were forms 
of remedies for cases clearly defined and 
recognized as actionable by the law. Utiles 
actiones were remedies granted by the mag 
istrate in cases to which r . ictio direcla 
was applicable. They were framed for the 


special occasion, by analogy to the existing 
forms, and were generally fictitious; that 
is, they proceeded upon the assumption that 
a state of things existed which would have 
entitled the party to an actio directa , and 
the cause was tried upon this assumption, 
which the other party was not allowed to 
dispute; 5 Savigny, SyBtem g 215. 

Again, there are actiones in personam and 
actiones in rem. The former class includes 
all remedies for the breach of an obligation, 
and are considered to be directed against 
the person of the wrong-doer. The second 
class comprehends all remedies devised for 
the recovery of property, or the enforce¬ 
ment of a right not founded upon a contract 
between the parties, and are therefore con¬ 
sidered as rather aimed at the thing in dis¬ 
pute, than at the person of the defendant; 
Mackeldey, Civ. L. § 195 ; 5 Savigny, Sys 1 - 
tern, § 206 ; 3 Ortolan, Inst. § 1952. 

In respect to their object , actions are 
either actiones rei peraequendee causa com¬ 
parator, to which class belong all in rem 
actiones, and those of the actiones tn per¬ 
sonam , which were directed merely to the 
recovery of the value of a thing, or com¬ 
pensation for an injury; or they are 
actiones pcenales, called also actiones ex 
delicto , in which a penalty was recovered of 
the delinquent, or actiones mixtee , in which 
were recovered both the actual damages 
and a penalty in addition. These classes, 
actiones pcenales and actionea mixta, com¬ 
prehended cases of injuries, for which the 
civil, law permitted redress by private ac¬ 
tion, but which modem civilization univers¬ 
ally regards as crimes; that is, offences 
against society at large, and punished by 
proceedings in the name of the state alone. 
Thus, theft, receiving stolen goods, robbery, 
malicious mischief, and the murder or neg¬ 
ligent homicide of a slave (in which case an 
injury to property was involved), gave rise 
to private actions for damages against the 
delinquent; Inst. 4. 1. De obligationibus 
qua ex delicto nascuntur ; id. 2. De bonis 
vi raptis ; id. 3. De lege Aquilia. And see 
Mackeldey, Civ. L. g 196 ; 5 Savigny, Sys¬ 
tem g 210. 

In respect to the mode of procedure ; ac¬ 
tiones in personam are divided into stricti 
juris, and bonce fidei actiones. In the for¬ 
mer the court was confined to the strict 
letter of the law ; in the latter something 
was left to the discretion of the judge, who 
was governed in his decision by considera¬ 
tions of what ought to be expected from an 
honest man under circumstances similar to 
those of the plaintiff or defendant. Mack¬ 
eldey, Civ. L. § 197 a. 

It would not only be foreign to the pur¬ 
pose of this work to enter more minutely 
into a discussion of the Roman actio, but it 
would require more space than can here be 
afforded, since in Savigny’s System there 
are more than a hundred different species 
of actio mentioned, and even in the suc¬ 
cinct treatise of Mackeldey nearly eighty 
are enumerated. 

In addition to the works cited in passing 
may be added the Introduction to Sandarw 
Justinian, which may be profitably con¬ 
sulted by the student. 


To this brief explanation of the most Important 
classes of actiones we subjoin an outline of the 
Roman system of procedure. From the time of the 
twelve tables (and probably from a much earlier 
period) down to about the middle of the sixth cen¬ 
tury of Rome, tho system of procedure was that 
known as the actionea legit. Or these but five have 
come down to us by name; the actio sacramenti , 
the actio per judicia postulationem , the actio per 
condictionem. the actio per man us injectionem , and 
the actio per pipnoris captionem. The first three of 
these were actions in the usual sense of the term ; 
the last two were modes of execution. The actio 
sacramenti is the best known of all, because from 
the nature of the questions decided by means of It, 
which included those of status, of property ex jure 
Quiritium , and of successions; ana from the great 
popularity of the tribunal, the centumviri, which 
had cognizance of these questions, It was retained 
in practice long after the other actions had suc¬ 
cumbed to a more liberal system of procedure. 
As the actio sacramenti was the longest-lived, so It 
was also the earliest, of the action esleges ; and It Is 
not only In many particulars a type of the whole 
class, but the other species are conceived to have 
been formed by successive encroachments upon Its 
field. The characteristic feature of this action was 
the sacramentum, a pecuniary deposit made In 
court by each party, which was to be forfeited by 
the loser. Subsequently, however, the parties were 
allowed. Instead of an actual deposit, to give secur- 
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tty in the amount requL <vl Our knowledge of all 
tbeee action* to exceedingly slight, being derived 
fr om fragments of the earlier J uriaprudenoe pre¬ 
ferred In literary works, tohoHouuuy pieced to¬ 
gether by ooQiMstBton, and the numerous gaps 
IlUd out by eid of tngenlouaand most copious con¬ 
jectures. they bear all those marks which might 
hare been expected of their origin in a barbarous or 
semi-barbarous age, among a people little skilled In 
the science of Jurisprudence, and haring no ac¬ 
quaintance with the refined distinctions and complex 
transactions of civilized life. They were 
all of that highly symbolical character found among 
men of rudenablts but lively imaginations. They 
abounded in sacramental words and significant 
Matures, and. while they were inflexibly rigid In 
Duir application, they possessed a character almost 
Tii od so that the mistake of a word or the omission 
of a gesture might cause the leas of a suit In the 


of Twmn to man; and accordingly we find that It 




Bee 8 Ortolan, Justinian Wt et »q. 

About the year of Borne 807 began the introduc¬ 
tion of the system known as the procedure per 
form ul am or ordinaria judicia. An important part 
of the population of Rome consisted of foreigners, 
whose disputes with each other or with Roman 
citizens could not be adjusted by means of the 
actione* leafy these being entirely confined to ques¬ 
tions of the strict Roman law, which could only 
arise between Roman citizens. 

To supply the want of a forum for foreign resi¬ 
dents, a magistrate, the preetor peregrinus, was 
constituted with Jurisdiction over this class of suits, 
and from the procedure established by this new 
court sprang the formulary system, which proved 
sc convenient in practice that It was soon adopted 
in suits where both parties were Roman citizens, 
and gradxudly Withdrew case after case from the 
domain of the lems actione», until few questions 
were left in which that cumbrous procedure con¬ 
tinued to be employed. 

An Important feature of the formulary system, 
though not peculiar to that system, was tne distinc¬ 
tion between the jus end the judicium, between the 
magistrate and the Judge. The magistrate was 
vested'Vtth the dvtl authority, imperritm, and that 
Jurisdiction over law-suite which in every state Is 
Inherent in the supreme power; he received the 
parties, heard their oonflictlmr etatemeets, and re¬ 
ferred the case to a special tribunal of one or more 
persons, judex, arbiter , recuperatores. The func¬ 
tion of this tribunal was to ascertain the facts and 
pronounce Judgment thereon. In conformity with a 
special authorisation to that effect conferred by 
the magistrate. Here the authority of the judge 
sided; If the defeated party refused to comply 
with the sentence, the victor must again resort to 


many respecte with those of the jury at common 
law. They decided the question or fact submitted 
to them by the magistrate, a! the jury decides the 
tame eliminated by the pleadings ; ana, the decision 
made, their functions ceased, lire those of the jury. 

As fan fK»amount ** in cauet 

admitting It, had the power to Ax the sum in dis¬ 
pute, thon the judge's duties were confined to 
the nlntple question whether the sum specified was 
due the or not; and if be Increased or 

diminished this amount he subjected Him—Jf to an 


action for damages. In other cases, instead of a 
precise the magistrate fixed a maximum sum. 
Beyond which the Judge oould sot go in ascertain¬ 
ing the amount due; But in most cases the magis^ 
stmts left the amount entirely to the-discretion of 
the judge. 

The directions of the magistrate to the judge were 
mxu up in a brief statement called the formula, 
which gives its name to this system of procedure. 
The composition of the formula was governed by 
wsU-estanUabed rules. When complete, it consisted 
of four parts, though some of these were frequently 
amitteo, as they were unnecessary in certain, 
classes of actions. The flnt part of the formula, 
tb* demonstrate, recited the subject sub¬ 
mitted to the judge, and consequently the fficU of 
which he was to take cognisance. It varied of 
coarse, with the subjeot-matter of the suit, though 
each class of esses had a firot. and appropriate form. 
This form. In an action by a vendor against his ven¬ 
dee, was as follows: “ Quod /lulus Ageriua Numerio 
Negidio Aosuttem vemudit ;" or, in case of a bail¬ 
ment, “ Quod Aulus Agerius apud Numerium Neal- 
dium fcpntines* depoeuit." The second part of tno 
JYirwsfn was the intentio: in this was stated the 
claim of the plaintiff, as founded upon the tacts set 
out In the demonetraiio. Thlc, In a question of con¬ 
tracts, was in these words: “ Si porct Numerium 
Negidium Aulo Agerio testertium Xmilia dare opor~ 
tore," when the magistrate fixed the amount ; or. 



words: “ w 

adjudieato." Hie lari part of the formula was the 
oondemnatio, which, gave the judge authority to 
pronounce his derision for or against the defendant. 
It was as follows: “ Judex, Numerium Negidium 
Aulo Agerio metertium X milia eondemna : ti non 
parti, absolve,*' when the amount was fixed; or, 
u Judex, Numerium Negidium Aulo Agerio aum- 
tqxat X miUa oondemna : ti non paret , abeoMto ” 
the magistrate fixed a maximum; or, "Quonfi 
ea res erit, tamtam pecuniam, judex, Numerium 
Negidium Aulo Agerio eondemna: ri non paret, oh* 
MMvito," when it was toft to the discretion at the 
judge. 


Of these Darts, the intentio u i the oondemnatio 
were always employed : the demonstracto was some¬ 
times found unnecessary, and the adjudicatio only 
occurred in three species of actions— families emit- 
cunda comMuni dtridundo. and finium reyundorum 
—which were actions for division of an Inheritance, 
actions of partition, ahd suits for the rectification 
of boundaries. 

The above are the essential parts of the formula In 
their simplest form; but they are often enlarged by 
the Insertion of clauses in the demonstrate, the 
intentio, or the oondemnatio, which were useful or 
necessary In certain ornecz : these clauses are called 
odjectionee. When such a clause was Inserted for 
the benefit of the <1 rfendant, containing a statement 
of hto defence to the claim set out in the intentio . It 
was oallsd an exceptio. To this the olaintLff mJLcht 
have an anawer, vridch, when Inserted, constituted 
the replicatio, and so cm to the dupiicatio and tripli- 
catio. These clauSee like the intentio In which tney 
were inserted, were all framed conditionally, and not, 
like the common-law pleadings, affirmatively. 
Thus: “ Si paret Numerium Negidium Aulo Agerio 
X mUia dart ovortere (intentio); ti in ea re nihil 
dolo male AuU AgerU factum tit negue flat (ex* 
ceptio); 9i non, etc. (replicatio). 

In preparing the formula the plaintiff presented 
to the magistrate nto demonstratio, intentio, etc., 
which was probably drawn In due form under the 
advice of a jurisconsult; the defendant then pre¬ 
sented hto adjeetionee, the plaintiff responded with 
his replica ti ons and so on. The magistrate might 
modify these, or Insert new adjectiones r at his dis¬ 
cretion. After this discussion in jure, pro tribunali, 
the magistrate reduced the results to form, and 
sent the formula to the Judge, before whom the 
parties were confined to the case thus settled. See 
I Ortolan, Justinian, U 1909 et teg. 

The procedure per/onnttlam was supplanted In 
course of time by a third system, extraordinaria 
judicia, which In the days of Justinian had become 
universal. The essence of this system consisted In 
dispensing with the Judge altogether, so that the 
magistrate decided tne case himself, and the dis¬ 
tinction between the jus and the judicium was prac¬ 
tically abolished. This new system commenced 
with usurpation by the magistrates. In the extension 
of an exceptional jurisdiction, which had existed 
from the time of the lege* actione s, to cases not 
originally within Its scope. Its progress may be 
traced by successive enactments of the emperors, 
and was so gradual that, even when It had com¬ 
pletely undermined Its predecessor, the magistrate 
continued to reduce to writing a sort of formula 
representing the result of the pleadings. In tlmo, 
however, this last relic of the former practice was 
abolished by an Imperial constitution. Thus the 
formulary system, the creation of the great Roman 
Jurisconsults, was swept away, and carried with It 
In Its Cell all thoee refinements of litigation In which 
they had so much delighted. Thenceforth the dis¬ 
tinctions b etween the forma of actions were no 
longer regarded, and the word actio, losing Its sig¬ 
nification of a form, came to mean a right, jus per- 
tequendi tnjudicio quod tibi debetur . 

Se e Or tolan, Hist. no. ®fl et teg ; id. InBtit not. 
1688-9087 ; 5 Sa vigny. System ( 0; Bandars, Justin - 
lan. Introduction ; Gsriua, by Abdy & Walker. 

A recent English work speaks of the English “ for¬ 
mulary system " of actions as “ distinctively English 
but also in a certain sense vory Roman." It was not 
“ invent/*' in one piece by some all-wise legislator," 
but “ rrrew up llttio by little." The age ofIts rapid 
growth was Between 1154 and 1879. The similarity 
between the Roman and English formulary sys¬ 
tems Is so natont that it has naturally aroused the 
suggestion that one muct have been the model for 
the other, and it fc; vary true that between 1100 and 
1880, or thereabouts, the old Roman law In its medie¬ 
val form exercised a powerful Influence on some of 
the English rules But the differences in the sys¬ 
tem were os remarkable as the reeemblanoes. Thus 
the Praetor heard both parties before bo composed 
hto formula, whflo the chancellor Issues the writ 
before be bears the defendant's story. It is usually 

as of course.” The English forms of action were 
therefore not mere rubrics, but were institutes of 
the law. There were In common use some thirty or 
forty actions between which there were large dif¬ 
ferences. 8 Pott. A Haiti. Hist. Eng. Law 056. 

ACTIO ARBITRARIA. An act ion de¬ 
pending on the discretion {arbitrium) of the 
judge. In them, unless the defendant makes 
amends to the plaintiff at the judge’s discre¬ 
tion gives up, for instance, the thing, or pro¬ 
duces it, or pays, or surrenders the slave in a 
case of wrong doing (ex noxali causa) —he 
must be condemned. Hunter Rom. Law, 2d 
Ed., 087. (J. 4, 631.) 

ACTIO BOM FIDKI (Lat. an ac¬ 
tion of good faith). In Civil Law. A 
clan of actions in which the judge might 
at the trial, ex officio, take into account 
any equitable circumstances that were pre¬ 
sented to him affecting either of the parties 
to the 1 Bpenoe, Eq. Jur. 210. 

ACTIO CIV i_LiIS. See Actio. 

ACTIO COLUMNIAE. An action for 
damages for mischievously and without rea¬ 
son attacking the freedom of any one. Hun¬ 
ter Rom. Law, 2d Ed. 185 ; or to restrain the 
plaintiff from prosecuting trumped up charges. 
Hunter Rom. Law, 2d Ed , 1020. 

ACTIO OOMMODATI CONTBA- 
BTA In Civil Law. An action by the 
b or ro w er against the lender, to compel the 
execution of th* contract. Pothier, Prtt d 


Usage n. 75. 

ACTIO OOMMODATI DIRECTA. 
In Civil Law. An action by a lender 
against a borrower, the principal object of 
which is to obtain a restitution of the thing 
lent. Pothier, Prtt d Usage nn. 65, 68. 

ACTIO COMMTJNT DIVTDUNDO. 
In Civil Law. An action for a division 
of the property held in common. Story, 
Partn. Bennett ed. g 852. 

ACTIO CONDICTIO HTDEBITA- 

TI. In Civil 'Law. An action by which 
the plaintiff recovers the amount of a sum 
of money or other thing he paid by mis¬ 
take. Pothier, Promutuum n. 140; Mer¬ 
lin, R£p. 

ACTIO EX CONDUCTO. In Civil 
Law. An action which the bailor of a 
thing for hire may bring against the bailee, 
in order to compel him to re-deliver the 
thing hired. Pothier, du Contr. de homage 
n. 50 ; Merlin, R6p. 

ACTIO CONFE8SORIA. This action 
tries the right to the servitude ; the form 
was either, it is my right to do what you 
have prevented ; or, it is not your right to 
do what you have begun. Hunter Rom. 
Law, 2d Ed., 425. 

ACTIO EX CONTRACTU. See 

Action. 

ACTIO DAMNI INJURIA. A gen¬ 
eral phrase, in Roman civil law, correspond¬ 
ing to the modern “action for damages. “ 
Abbott; Hunter Rom. Law. 

ACTIO EX DELICTO. See Action. 

ACTIO DEPOSIT! OONTRARIA. 
In Civil Law. An action which the de¬ 
positary has against the depositor, to com¬ 
pel him to fulfil his engagement towards 
him. Pothier, Du Dtpdt n. 69. 

ACTIO DEPOSIT! DIRECTA. In 
Civil Law. An action which is brought 
by the depositor against the depositary, in 
order to get back the thing deposited. 
Pothier, Du D6p6t n. 60. 

ACTIO DIRECTA. See Actio. 

ACTIO DE DODO HALO. An action 
for fraud. The action was penal, and at first 
prescribed in a single year, but the period 
was extended by Constantine to two yean. 
Huner’s Rom. Law, 2d Ed., 648. 

ACTIO EMPTI. This was an action by 
which the seller could be compelled to per¬ 
form his obligations or pay compensation. 
By this action also were enforced all special 
agreements {pacta) made in the contract of 
sale. HunteT Rom. law, 2d Ed., 504, 505. 

AOTIO EX EMPTO. An action of pur¬ 
chase, or upon purchase. 

AOTIO AD KXHIBENPUM. In 
Civil Law. An action instituted for the 
purpose of compelling the person against 
whom it was brought to exhibit some thing 
or title in his power. 

It was always preparatory to another no¬ 
tion, which lay for the recovery of a thing 
movable or immovable; 1 Merlin, Quest, de 
Droit 84. 

ACTIO Xf FACTO. An action of fact, 
or upon fact. 

ACTIO IN FACTUM. In Civil 
Law. An action adapted to the particular 
case which hari an analogy to some actio in 
Jtts which was founded on some subsisting 
acknowledged law, 1 Bpenoe, Eq. Jjir. 212. 
The origin of these actions is strikingly 
similar to that of notions on the case at 
common law. Bee Cask. 

ACTIO FAJHLL® XRCISCUN 
n Eg . In Civil Law. An action for the 
division of an inheritance. Inst* A 6. 20; 
Bracton 100 b. 

AOTIO FURTI. See Res Adisatae. 

ACTIO HONORARIA- An honorary 
action. Hunter Rom. Law, 2d Ed., 42. 
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ACTIO JTTDIOATI. In Civil Law. 

An action instituted, after four months had 
elapsed after the rendition of judgment, in 
which the judge issued hie warrant to seiae, 
first, the movables, which were sold within 
eight da vs afterwards ; and then the im¬ 
movables. which were delivered in pledge 
to the creditors, or put under the care of a 
curator, and if, at the end of two months, 
the debt was not paid, the Land was sold. 
Dig, 43. 1 ; Code, 8. 34. 

According to some authorities, if the de¬ 
fendant then utterly denied the rendition 
of the former judgment, the plaintiff was 
driven to a new action, conducted like any 
other action, which was called actio judt- 
cati. and which had for its object the deter¬ 
mination of the question whether suchh 
judgment had been rendered. The exact 
meaning of the term is by no means clear. 
SeeSavigny, Syet, 305, 411; 3 Ortolan, Juet. 
55 2033 . 

ACTIO LEGI8 AQUILAE. An 

Action for injury to property; it could be 
brought for injury to immoveables as well 
as to moveables. Hunter Rom. Law. 2d 
Ed., 332. 

ACTIO EX LOCATO. An action 
against one who hired a thing, by the one 
who owns it, for any damage to the thing 
hired. Hunter Rom. Law, 2d Ed., 505 

ACTIO MANDATI. In Civil Law. 
An action founded upon a mandate. Dig. 
IT. 1. 


ACTIO 

Action 


. See Action ; Muled 


ACTIO NON. In Pleading. The 

declaration in a special plea " that the said 
plaintiff ought not to have or maintain his 
aforesaid action thereof against” the de¬ 
fendant (in Latin, actionem non habere 
debet). 

It follows immediately after the state¬ 
ment of appearance and defence; 1 Chit. 
Plead. 531; 2 id. 421; Stephens, Plead. 894. 

ACTIO NON ACCREVTT INFRA 
SEX AN NOS (L&t.). The action did not 
accrue within six years. 

In Pleading. A plea of the statute of 
limitations, by which the defendant insists 
that the plaintiff's action hAs not accrued 
within six years. It differs from non as¬ 
sumpsit in this : non assumpsit is the pro¬ 
per plea to an action on a simple contract, 
when the action accrues on the promise ; 
but when it does not accrue on the promise, 
but subsequently to it, tbe proper plea is 
actio non accrevit, etc. ; L&wes, Plead. 738 ; 
5 Bum. 200, 203 ; 2 Salk. 422; 2 Saund. 
63 b. 

ACTIO NON ULtkRI lift. A name 
given in English pleading to the distinc¬ 
tive clause in the plea to the further main, 
tenance of the action; introduced in place 
of the plea puis darrein continuance. Steph, 
PL 64, 65, 401; Black, Law Diet. 

ACTIO DE FECULIO. In Roman 
law, an action to which fathers and 
masters were liable on the contracts of their 
children and servants to the extent of their 
separate estate. En glis h 

AC TIO DE PECTJNLA CON8TI- 
TTJTA. An action which may be hrought 
against anyone that has engaged to pay 
money, either for himself, or For another, 
without any stipulation coming in. Hunter’s 
Rom. Law, 2d Ed., 566. 

ACTIO PERSONALIS. A personal 
action. The proper term in the civil law is 
actio in personam. 

ACTIO PERSONALIA MORITUR 
CDH PERSONA (Lat.). A personal ac¬ 
tion dies with fchA person. 

In P ractice. A maxim which formerly 
expressed the law in regard to the surviv¬ 
ing of personal actions. 

To ren der the maxim perfectly true, the 
expression “ personal actions " must be re¬ 
stricted very much within its usual limits. 
In the most extensive sense, all actions are 
personal which are neither real nor mixed, 
and in this sense of the word personal the 


maxim is not true. A further distinction, 
moreover, is to be made between personal 
actions actually commenced and pending 
at the death of the plaintiff or defendant, 
and causes of action upon which suit might 
have been, but was not, brought by or 
against the deceased in his lifetime. In the 
case of actions actually commenced, the 
old rule was that the suit abated by the 
death of either party. But the inconven¬ 
ience of this rigor of the common law has 
been modified by statutory provisions In 
England and the states of this country, 
which prescribe in substance that when the 
cause of action survives to or against the 
personal representatives of the deceased, 
the suit shall not abate- by the death of the 
party, but may prooeed on the substitution 
of the personal representatives on the record 
by scire facias , or in some states, by simple 


6 Wheat. 260. And this brings us to tbe 
consideration of what causes of action 
survive.. 

Contracts. —It is dear that, in general, 
a man's personal representatives are liable 
for his breach of contract on the one hand, 
and, on the other, are entitled to enforce 
contracts made with him. This is the rule ; 
but it admits of a few exceptions; 6 Me. 
470 ; 2 D. Chipm. 41. 

No action bes against executors upon a 
covenant to be performed by the testator in 
person, and which consequently the execu¬ 
tor cannot perform, and the performance 
of which is prevented by the death of tes¬ 
tator ; 3 Wils. Ch. 99 ; Cro. Eli*. 558 ; 1 
Rolle 859 ; 24 Fed. Rep. 588 ; as if an author 
undertakes to compose a work, or a master 
covenants to instruct an apprentice, but is 
prevented by death. •See'Wms. Exec. 1467. 
But, for a breach committed by deceased in 
his lifetime, his executor would be answer- 
able ; Cro. Elix. 658; 1 M. A W. 428, per 
Parke, B. ; 19 Pa. 284. 

As to what are such contracts, see 2 Perr. 
A D. 251 ; 10 Ad. A E. 45; 1 M. A W. 428 ; 
80 Ga. 866 ; 86 N. C. 566. But whether the 
contract is of such a nature is a mere ques¬ 
tion of construction, depending upon the 
intention of the parties; Cro. Jac. 282; 1 
Bingh. 225 ; unless the intention be such as 
the law will not enforce; 19 Pa. 283, per 
Lowrie, J. 

Again, an executor, eto., oannot maintain 
an action on a promise made to deceased 
where the damage consisted entirely in the 
personal suffering of the deceased without 
any injury to his personal estate, as a breach 
of promise of marriage ; 2 M. A S. 408 : 4 
Cush. 408 ; 55 Me. 142. Nor will an action 
for breach of promise of marriage survive 
against the executor of the promissor where 
no special damage is alleged ; 133 Mass. 859 ; 
106 Maas. 339. And as to the right of an 
executor or administrator to sue on a con¬ 
tract broken in the testator’s lifetime, 
where no damage to the personal estate 
be stated, see 2 Cr. M. A R. 688 ; 5 Tyrwh. 
985, and the cases there cited. 

Divorce proceedings being a personal ac¬ 
tion, death of either of the parties before 
decree abates the proceedings and the court 
will not require the executor to become a 
party in order to answer the wife’s demand 
for additional allowance for counsel fees : 
60 Md. 185. 

The fact whether or not the estate of the 
deceased has suffered loss or damage would 
seem to be the criterion of the right of the 
personal representative to sue in another 
class of cases, that is, where there is a 
breach of an implied promise founded on a 
tort. For where the action, though in form 
ex contractu , is founded upon a tort to the 
person , it does not in general survive to the 
executor. Thus, with respect to injuries 
affecting the life and health of the deceased; 
all such as arise out of the unskilfulness of 
medical practitioners; or the imprisonment 
of the party occasioned by the negligence 
of his attorney, no action, generally speak¬ 
ing, can be sustained hy toe executor or 
administrator on a breach of tbe implied 
promise by the person employed to axnibit 
a proper portion of skill and attention; 
such cases being in substance actions for 
lnjnries to the person ; 2 M. A 8. 415, 416: 


8 M. A W. 864 ; 68 N. H. 682 ; 58 N. H. 617. 

And it has been held that for the breach of 
an implied promise of an attorney to lnve»> 
tigate the title to a freehold estate, the ex- 
eoutor of the purchaser cannot sue without 
stating that the testator sustained some 
actual damage to his estate ; 4 J. B. Moore 
633. But the law on this point has been 
considerably modified by statute. 

On the other hand, where the breach of 
the implied promise has occasioned damage 
to tbe personal estate of the deceased, 
though it has been said that an action in 
form ex contractu founded upon a tort 
whereby damage has been occasioned to the 
estate of the deceased, as debt against the 
sheriff for an escape, does not survive at 
common law, 1 Ga. 614 (though in this case 
the rule is altered in that state by statute), 
yet the better opinion is that, if the execu¬ 
tor can show that damage has accrued to 
the personal estate of the deceased by the 
breach of an express or implied promise, he 
may well sustain an action at common law, 
to recover such damage, though the action 
is in some sort founded on a tort; Wms. 
Exec. 678; citing, tn extenso, 2 Brod. A B. 
102 ; 4 J. B. Moore 582. And see 8 Woodd. 
I>ct. 78. So, by waiving the tort in a tres¬ 
pass, and going for the value of the prop¬ 
erty, the action of assumpsit lies as well for 
as against executors; 1 Bay 58. 

A claim for money paid as usury survives 
against the estate of the person to whom it 
was paid ; 27 Vt. 396. 

In the case of an action on a contract 
commenced against joint defendants one 
of whom dies pending the suit, the rule 
varies. In some of the states the personal 
representatives of the deceased defendant 
may be added as parties and the judgment 
taken against them jointly with the sur¬ 
vivors ; 27 Miss. 455 ; 9 Tex. 519. In others 
the English rule obtains which requires 
judgment to be taken against the survivors 
ouly ; and this is conceived to be the better 
rule, because the judgment against the ori¬ 
ginal defendants is de bonispropriis, while 
that against the executors is deoonis testa- 
toris; 119 Mass. 361. Where action is 
pending against two partners, and the death 
of one is not suggested before judgment, 
the judgment is a lien on the partnership 
assets and binds the surviving partner per¬ 
sonally , 18 S. E. Rep. (S. C.) 268, 

In an action commenced against direc¬ 
tors, where one dies after the' so it com¬ 
menced, his executor need not be joined ; 
158 Pa. 616. 

Torts. —The ancient maxim which we are 
discussing applies more peculiarly to cases 
of tort. It was a principle of the common 
law that, if an injury was done either to 
the person or property of another for which 
damages only could be recovered in satis¬ 
faction.—wlure the declaration imputes a 
tort done either to the person or property 
of another, and the plea must be not guilty, 
—the action died with the person to whom 
or by whom the wrong was done. See 
Wms. Exec. 668; 8Bla, Com. 302 ; 1 Saund. 
216, 217, n. (1); 3 Woodd. Lect. 78; Viner, 
Abr. Executors 123 ; Comyn, Dig. Admin¬ 
istrator, B. 18. 

But if the goods, etc., of the testator taken 
aw&y continue in specie in the hands of the 
wrong-doer, it has long been decided that 
replevin and detinue will lie for the executor 
to recover hack the specific goods, etc. ; W. 
Jones 178, 174; 1 Saund. 217, note (1); 1 
Hempst. 711; 10 Ark. 504; or, in case they 
are sold, an action for money had and re¬ 
ceived will lie for the executor to recover 
the value; 1 Saund. 217, n. (1). And ac¬ 
tions ex delicto, where one has obtained the 
property of another and converted it, sur¬ 
vive to the representatives of the injured 
party, as replevin, trespass de bonis asport. 
But where tne wrong-doer acquired no gain, 
though the other party has suffered loss, 
the death of either party destroys the right 
of action; 3 Maas. 851 ; 6 How. 11; 1 Bay 
68; 4 Mass. 480; 1 Root 216. 

Successive innovations upon this rule of 
the co mm on law have been made by various 
statutes with regard to actions which sur¬ 
vive to executors and administrators. 

The stat. 4 Ed. EH. o. 7, gave a remedy to 
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executors for a trespass done to the per¬ 
sonal estate of their testators, which was 
extended to executors of executors by the 
stat. 25 Ed. III. c. 5. But these statutes 
did not include wrongs done to the person 
or freehold of the testator or intestate; 
Wms. Exec. 670. By an equitable con¬ 
struction of these statutes, an executor or 
administrator shall now have the Bame 
actions for any injury done to the personal 
estate of the testator in his lifetime, where¬ 
by it has become less beneficial to the execu¬ 
tor or administrator, as the deceased him¬ 
self might have had, whatever the form of 
action may be ; 1 Saund. 217, n. (1); 1 
Carr. & K. 271 ; W. Jonee 173, 174; 2 M. 
A S. 416; 5 Co. 27 a ; Cro. Car. 297; 2 
Brod. A B. 103; 1 Stra. 212 ;-2 Brev. 27. 

And the laws of the different states, either 
by express enactment or by having adopted 
the English statutes, give a remedy toexec- 
ulors in cases of injuries done to the per¬ 
sonal property of their testator in his life¬ 
time. Trover for a cqnversion in. the life¬ 
time of the testator may be brought by his 
executor; T. U. P. Charlt. 261; 4 Ark. 
173 ; 11 Ala. N. s. 859. But an executor 
cannot sue for expenses incurred by his 
testator in defending against a groundless 
suit; 1 Day 285 ; nor in Alabama (under 
the Act of 1820) for any injury done in the 
lifetime of deceased ; 15 Ala. 109 : nor in 
Vermont can he bring trespass on the case , 
except to recover damages for an injury to 
some specific property ; 20 Vt. 244. And 
he cannot bring case against a sheriff for a 
false return in testator’s action ; ibid . But 
he may have case against the sheriff fot 
not keeping property attached, and deliver¬ 
ing it to the officer holding the execution 
in his testator’s suit; 20 Vt. 244, n. ; and 
case against the sheriff for the default of 
his deputy in not paying over to testator 
money collected in execution ; 22 Vt. 108. 
An action in the nature of an action on the 
cose for injuries resulting from breach of 
carrier’s contract to transport a passenger 
safely, survives to the personal representa¬ 
tive ; 85 Ky. 547. In Maine , an executor 
may revive an action against the sheriff for 
misfeasance of his deputy, but notan action 
against the deputy for his misfeasance ; 
30 Me. 194. So, where the action is merely 
penal, it does not survive ; Cam. A N. 72; 
as to recover penalties for taking illegal 
fees by an officer from the intestate in nis 
lifetime ; 7 S. A R. 183. But in such case 
the administrator may recover back the 
excess paid above the legal charge; ibid. 

Under the common law an action to re¬ 
cover a penalty or forfeiture dies with the 
person; 88 Fed. Rep. 80. The action will 
not abate upon death of the relator, if it is 
brought by the State upon an official bond ; 
98 N. C. 500. 


The stat. 8 & 4 W, IV. c. 42, § 2, gave a 
remedy to executors, etc., for injuries done 
in the lifetime of the testator or intestate to 
his real property, which case was not em¬ 
braced m toe stat. Ed. III. This statute 
has introduced a material alteration in the 
maxim ocfto personalis moriturcum per¬ 
sona as well in favor of executors and ad¬ 
ministrators of the party injured as against 
the personal representatives of the wrong¬ 
doer, but respects only injuries to personal 
and real property ; Chit. PI. Parties to 
Actions in form ex delicto. Similar statu¬ 
tory provisions have been made in most of 
the states. Thus, trespass quare clausum 
fregit survives in North Carolina , 4 Dev. A 
B. 68 ; 8 Dev. 153 ; in Maryland. 1 Md. 102; 
in Tennessee , 8 Sneed 128 ; in Missouri , 114 
Mo. 809; and in Massachusetts, 21 Pick. 
250; even if action was begun after the 
death of the injured party ; 22 Pick. 495 ; 
in New Jersey , 88 N. J. L. 296. Proceedings 
to recover damages for injuries to land by 
overflowing survive in North Carolina, 7 
Ired. 20 ; and Virginia , 11 Gr&tt. 1. Aliter 
in South Carolina , 10 Rich. 92; and Mary¬ 
land , 1 Harr. A M’H. 224. Ejectment in 
the U. 8. circuit court does not abate by 
death of plaintiff ; 22 Vt. 659. In Illinois 
the statute law allows an action to execu¬ 
tors only for an injury to the personalty, 
or personal wrongs, leaving injuries to 
realty as at common law; 18 I1L 408. 

s 


Injuries to the person . In cases of in¬ 
juries to the person, whether by assault, 
battery, false imprisonment, slander, negli¬ 
gence, or otherwise, if either the party who 
received or he who committed .tne injury 
die, the maxim applies rigidly, and no 
action at common laiv can be supported 
either by or against the executors or other 
personal representatives ; 3 Bla. Com. 802 ; 
2 M. A S. 408: 95 U. S. 750 ; 25 Conn. 265 ; 
23 Ind. 133 ; 10 Mich. 180 ; 37 III. 333 ; 85 
Ky. 547. Case for the seduction of a man’s 
daughter ; 9 Ga. 09 ; case for libel; 5 Cush. 
544 ; and for malicious prosecution ; 5 
Cush. 543 ; are instances of this. But in 
one respect this rule has been materially 
modified in England by the stat. 9 & 10 
Viet. c. 93, known as Lord Campbell’s Act, 
and in this country by enactments of similar 
purport in many of the states. These pro¬ 
vide for the case where a wrongful act. 
neglect, or default has caused the death of 
the injured person, and the act is of such a 
nature that the injured peraon, had he Lived, 
would have had an action against the 
wrong-doer. In such cases the wrong-doer 
is rendered liable, in general, not to the ex¬ 
ecutors or administrators of the deceased, 
but to his near relations, husband, wife! 
parent, or child. In the construction given 
to these acts, the courts have held that the 
measure of damages is in general the 
pecuniary value of the life of the person 
killed to the person bringing suit, and that 
vindictive or exemplary damages by reason 
of gross negligence on the part of the 
wrong-doer are not allowable; Sedg. Dam¬ 
ages. 

Pennsylvania, New Jersey, New York, 
Massachusetts, Connecticut, Louisiana, 
Delaware, Georgia, and some other states, 
have statutes founded on Lord Campbell’s 
Act. In Massachusetts, under the statute, 
an action may be brought against a city or 
town for damages to the person of deceased 
occasioned by a defect in a highway; 7 
Gray 544 ; but it is otherwise in South Caro¬ 
lina ; 29 S. C. 101. In Ohio it is considered 
to be an action “ for a nuisance ” and abates 
at the death of the party injured ; 40 Ohio 
442. But where the deatlj, caused by a 
railway collision, was instantaneous, no 
action can be maintained under the statute 
of Massachusetts ; for the statute supposes 
the party deceased to have been once en¬ 
titled to an action for the injury, and eithei 
to have commenced the action and subse¬ 
quently died, or, being entitled to bring it, 
to have died before exercising the right; 
9 Cush. 108. But the accruing of the right 
of action does not depend upon intelligence, 
consciousness, or mental capacity of any 
kind on the part of the person injured ; 9 
Cush. 478. For the law in New York, see 
16 Barb. 54 ; 15 N. Y. 432; in Missouri, 18 
Mo. 162 ; in Connecticut, 24 Conn. 575 ; in 
Maine, 45 Me. 209; m Pennsylvania , 44 
Pa. 175 ; in Georgia, 87 Ga. 294. 

If the deceased was guilty of contribu¬ 
tory negligence, then no action is main¬ 
tainable ; 7 Baxter 239. 

In some of the states the statutes vest 
the right of action in the personal represent¬ 
atives, but the damages recovered accrue 
to the benefit of the widow and next of kin ; 
18 III. 349 ; 21 Wis. 805 ; 38 Vt. 294. 

Damages may be recovered by tlie parents 
in an action for death of minor child; 88 
Ill. 237 : 75 Ill. 468 ; 24 Md. 271 ; 47 N. Y. 
817; 88 Wis. 618; 54 Pa. 495; but there 
must have been a prospect of some pecun¬ 
iary benefit had the child lived; 11 Q. B. 
D. 160 ; 71 Mo. 164; 3 H. A N. 211. 

Actions against the executors or adminis¬ 
trators of the wrong-doer. The common- 
law principle was that if an injury was 
done either to the person or propertv of 
another, for which damages only could be 
recovered in satisfaction, the action died 
with the person by whom the wrong was 
committed ; 1 Saund. 216 a, note (1) ; 1 H. 
A M’H. 224. And where the cause of action 
is founded upon any •malfeasance or mis¬ 
feasance, is a tort, or arises ex delicto, such 
aa trespass for taking goods, etc., trover, 
false imprisonment, assault and battery, 
slander, deceit, diverting a watercourse, 
obstructing lights, and many other cases of 


the like kind, where the declaration im¬ 
putes a tort done either to the person or the 
propertv of another, and the plea must be 
not guilty, the rule of tlie common law <s 
actio personalis moritur cum persona ; and 
if the person by whom the injury was com¬ 
mitted die, no action of that kind can be 
brought against hie executor or adminis¬ 
trator. But now in England the stat. 3 A 
4 W. IV. c. 42, § 2, authorizes an action of 
trespass, or trespass on the case, for an 
injury committed by deceased in respect 
to property real or pei'sonal of another. 
And similar provisions are in force in most 
of the states of this country. Thus, in 
Alabama , by statute, trover may be main¬ 
tained against an executor for a conversion 
by his testator; 11 Ala. N. s. 859. So in 
New Jersey, 1 Harr. 54 ; Georgia , 17 Ga. 
495; and North Carolina, 10 Ired. 109. 

In Virginia, by statute, detinue already 
commenced against the wrong-doer sur¬ 
vives against his executor, if the chattel 
actually came into the executor’s posses¬ 
sion ; otherwise not; 0 Leigh 42, 344. So 
in Kentucky, 5 Dana 34. Replevin in Mis¬ 
souri does not abate on tlie death of de¬ 
fendant; 21 Mo. 115 ; nor does an action on 
a replevin bond in Delaware. 5 Harr. (Del.) 
odl. It has, indeed, been Baid that where 
the wrong-doer has secured no benefit to 
himself at the expense of the sufferer, the 
cause of action aoes not survive, but that 
where, by means of the offence, property 
is acquired which benefits the testator, then 
an action for the value of the property sur¬ 
vives against the executor; 6 How. *] 1 ; 3 
Mass. 321; 5 Pick. 285 ; 20 Johns. 48 ; 1 
Root 210 ; 4 Halst. 173 ; 1 Bay 58 ; and that 
where the wrong-doer has acquired gain 
by his wrong, the injured party may waive 
the toi't and bring an action ex contractu 
against tlie representatives to recover com¬ 
pensation ; 5 Pick. 285 ; 4 Halst. 173. 

But this rule, that the wrong-doer must 
have acquired a gain by his act in order that 
the cause of action may survive against his 
* representatives, is not universal. Thus, 
though formerly in New York an action 
would not lie for a fraud of deceased which 
did not benefit, the assets, yet it was other¬ 
wise for his fraudulent performance of a 
contract; 20 Johns. 43 ; and now tlie statute 
of that state gives an action against the 
executor for every injury done by the tes¬ 
tator, whether by force or negligence, to 
the property of another ; Hill & D. 110 ; aa 
for fraudulent representations by the de¬ 
ceased in the sale of land ; 19 N. Y. 404; 
or wasting, destroying, taking, or carrying 
away personal property; 2 Johns. 227. In 
Massachusetts, by statute, a sheriff’s execu¬ 
tors are liable for his official misconduct; 
7 Mass. 317; 13 id. 454, but not the execu¬ 
tors of a deputy sheriff ; ibid. So in Ken¬ 
tucky ; 9 B. Monr. 185. And in Missouri, 
for false return of execution; 10 Mo. 234. 
In Missouri an action against a constable for 
unnecessary assault in arresting the relator, 
abates with the death of the principal, and' 
also as against his sureties ; 48 Mo. App. 421. 
Under the statute of Ohio, case for injury 
to property survives ; 4 McLean 599 ; under 
statute in Missouri, trespass ; 15 Mo. 019 ; 
and a suit against an owner for the criminal 
act of his slave; 28 Mo. 401; in North Caro¬ 
lina, deceit in sale of chattels ; 1 Car. Law 
Rep. 529; and the remedy by petition for 
■ damages caused by overflowing lands; 1 
Ired. 24; in Pennsylania, by statute, an 
action against an attorney for neglect; 24 
Pa. 114; and such action has been main¬ 
tained in England ; 8 Stark, 154; 1 Dowl. 
A R. 80. In California an action for dam¬ 
ages by reason of false representations as 
to value of land, resulting in an exchange, 
passes to the personal representatives; 54 
Fed. Rep. 820. 

But in Texas the rule that the right of 
action for torts unconnected with contract 
does not survive the death of the wrong¬ 
doer, has not been changed by statute; 12 
Ter. 11, And in California trespass does 
not lie against the representatives of the 
wrong-doer; 8 Cal. 8TO; nor in Alabama 
does it survive against the representatives 
of defendant; 19 Ala. 181; and an action 
for malicious proseoution does not survive 
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defendant's death ; 131 Mass. 550. Detinue 
does not survive in Tennesaet, whether 
brought in the lifetime of the wrong-doer 
or not ; 3 Yerg. 133 ; nor in Missouri, under 
t he stat. of 1835 : 17 Mo. 863. Trespass for 
mesne profits does not lie against personal 
representatives in Pennsyhxinia ; 5 Watts 
47-1; 3 Pa. 93 ; nor in Sew Hampshire. ; 20 
Yt. 326 ; nor in Sew York; 2 Bradf. N. Y. 

80 ; but the representatives may be sued on 
contract; ibid. But this action lies in North 
Carolina. 3 Hawks 390. and Vermont, by 
statute ; 20 Vt. 326. In Virginia an action 
on the case for false representation, does 
not survive against the defendant's execu¬ 
tor ; 17 How. 212. Trespass forcrim. con., 
where defendant dies pending the suit, does 
not survive against his personal representa¬ 
tives ; 9 Pa. 128. Where an action of tres¬ 
pass is brought by a widow for killing her 
husband, it abates with death of defendant; 
14 Pa. Co. Ct. R. 398. 

Where the intestate had falsely pretended 
that he was divorced from hi9 wife, where- 
bv another was induced to marry him, the 
Latter cannot maintain an action against 
his personal representatives ; 31 Pa. 633; 
106 Mass, 341. Case for nuisance does not 
lie against executors of a wrong-doer; 1 
Bibb 246 ; 73 Ill. 214: nor for fraud in the 
exchange of horses ; 5 Ala. N. S. 309; nor, 
under the statute of Virginia, for fraudu¬ 
lently recommending a person as worthy of 
credit; 17 How. 212 ; nor for negligence of 
a constable, whereby he failed to make the 
money on an execution ; 3 Ala. N. s. 366; 
nor for misfeasance of constable; 29 Me. 
462 ; nor against the personal representa¬ 
tives of a sheriff for an escape, or for tak¬ 
ing insufficient bail bond ; 4 Harr. N. J. 42; 
nor against the admipistrators of the mar¬ 
shal for a false return of execution, or im¬ 
perfect and insufficient entries thereon ; 0 
How. 11; nor does debt for an escape sur¬ 
vive against the sheriff’s executors; 1 Caines 
124: aliter in Georgia, by statute ; 1 Ga. 
514. An action against the sheriff to re¬ 
cover penalties for his failure to return 
process does not survive against his execu¬ 
tors ; 13 Ired. 483; nor does an action lie 
against the representatives of a deceased 
postmaster for money feloniously taken uot 
of letters by his clerk ; 1 Johns. 396. See 
abatement. 

ACTIO IN PERSON AM. (Lat. an 
action against the person). 

A personal action. 

This is the term Id use in the civil law to denote 
the actions which Ln the common law are called 
personal. In modem usage it is applied ln English 
and American law to those suits in admiralty which 
are directed a gains t the person of the defendant, as 
distinguishedfrom those in rem which are directed 
against the specific thing from which'(or rather the 
proceeds of the sale of which) the complainant ex¬ 
pects and claims a right to derive satisfaction for 
the injury done to him ; 2 Para. Mar. Law, 663. 

ACTIO PIGNERATITIA. An action 
for the return of s thing pledged after the 
obligation for which it was given has beeo 
discharged. Hunter Rom. Law, 2d Ed., 439. 

ACTIO PfiJESCRIPTIS VERBIS. 
Ill Civil Law. A form of action which 
derived its force from continued usage or 
the responsa prudentium , and was founded 
on the unwritten law. 1 Spence, Eq. Jur, 
212. 

The distinction between this action and an actio 
in factum is said to be, that the latter was founded 
not on usage or the unwritten law, but by analogy 
to or on the equity of some subsisting law ; l Spence, 
Eq. Jur. 212. 

ACTIO REALTfl (Lat.). A real action. 
The proper term in the civil law was Rei 
Vindicatxo ; Inst. 4. 6. 8. 

ACTIO IN REM. An action against 
the thing. See Acno en Personam. 

ACTIO RKDHTBITORIA. In Civil 
Law. An action to compel a vendor to 
take back the thing sold and return the 
price paid. See Redhibitory Actions. 

ACTIO RESCI8SORIA. In Civil 
Law. An action for rescinding a title ac¬ 
quired by prescription in a case where the 
party bringing the action was entitled to 
exemption from the operation of the pre¬ 
scription. 


ACTIO PRO SOCIO. In Civil Law. 

An action by whioh either partner could 
compel hia co-partners to perform the part¬ 
nership contract. Story. Partn., Bennett 
ed. § 852 ; Pothier, Contr. de Soci6t6, n. 84. u 

ACTIO EX STIPTTLATU. An action 
to enforce a stipulation. Abbott; Iliu.tr 
Rom. I,aw. 

ACTIO STRICTI JURIS (Lat. an ac¬ 
tion of strict right). An action in which 
the judge followed the formula that was 
sent to him closely, administered such re¬ 
lief only as that warranted, and admitted 
such claims as were distinctly set forth by 
the pleadings of the parties. 1 Spence, Eq. 
Jur. 218. 

ACTIO DE TIGNO INJUNCTO. An 

action for tlie* value of material, by the owner 
thereof, which inaleioil had been used by 
another in his building;. 3 he statute gave rn 
action for double its value. Hunter Rom. 
Law, 2d Ed., 27b. 

ACTIO UTILIS. An action for the 
benefit of those who had the beneficial use 
of property, but not the legal title; an 
equitable action. I Spence, Eq. Jur. 214. 

It was subsequently extended to Include many 
other instances where a party was equitably enti¬ 
tled to relief, although he did not coine within the 
strict letter of the law and the formula; appropriate 
thereto. 

ACTIO VENDITI. In Civil Law. 

Where a person selling seeks to secure the 
performance of a special obligation found 
in a contract of sale or to compel the buyer 
to pay the price through an action. Hunter, 
Roman Law 332. 

This was a remedy of the seller, by which 
he could compel the buyer to observe his 
duties, whether those were inherent in the 
contract, or added by special agreement as 
part of the sale. Hunter Rom. Law, 2nd cd., 
505. 

ACTIO EX VENDITO. An action 
upon sale ; an a -lien which a seller is entitled 
to maintain against a buyer, to recover tin 
price of a thing sold and delivered. 

ACTIO VI BONORUM BAPTC- 
RUM. See Res Adiratae. 

ACTIO VULGARIS. In Civil Law. 

A legal action ; a common action. Some¬ 
times used for actio directa. 1 Mackeldey, 
Civ. L. 189. 

ACTION (Lat. agere , to do : to lead ; to 
conduct). A doing of something ; some¬ 
thing done. 

In Practice. The formal demand of 
one’s right from another person or party, 
made and insisted on in a court of justice. 
In a quite common sense, action includes 
all the formal proceedings in a court of 
justice attendant upon the demand of a 
right made by one person or party of another 
in such court, including an adjudication 
upon the right and its enforcement or denial 
by the court. 

In the Institutes of Justinian an action is defined 
as jua persequendi in judicio quod aibi debetur (the 
right of pursuing In a judicial tribunal what is due 
one's self); Inst. 4. 6. • In (he Digest, however, where 
the signification of the word is expressly treated of. 
It is said. Actio geTieratiter.avnutur; vel pro ipao 
jure quod miis habet peracquendt in judicio quod 
tuum eat aibi ve debetur- ; vel pro hoc ipaa peraecu. 
tione sen juris exercitio (Action ln general is taken 
either as that right which each one baa of pursuing 
in a judicial tribunal his own or what Is aue him ; 
or as the pursuit itself or exercise of the right); 
Dig. 50. 10. 16. Action was also said con. tine re for¬ 
mant agendi (to include the form of proceeding); 
Dig. 1. 2. 10. 

This definition of action has been adopted by Mr. 
Taylor (Civ. Law, p. 80). These forms were pre¬ 
scribed by the preetors originally, and were to be 
very strictly followed. The actions to which they 
applied were said to be atricti juris, and the slightest 
variation from the form prescribed was fatal. They 
were first reduced to a system by Applus Claudius, 
and were surreptitiously published by his clerk, 
Cnetus Flavius. The publication was so pleasing to 
the people that Flavius was made a tribune of the 
people, a senator, and a cumle edlle (a somewhat 
more magnificent return than is apt to await the 
labors of the editor of a modern book of forms); 
Dig. 1. 2. 6. 

These forms were very minute, and included the 
form for pronouncing the decision. 

In modern law the signification of the right of 
pursuing, etc., has been generally dropped, though 
it is recognized by Bracton, 98 b ; Coke, 2d Inst. 40; 
8 Bln. Com. 110; while the two latter senses of the 
exercise of the right and the means or method of 


Its exercise are still found. 

The vital Idea of an action is,-a proceeding on the 
part of one person as actor against another, for i be 
infringement of some right of the first, before a 
court of justice, in the manner prescribed by the 
court or the law. 

Suborblnate to this is now connected In a quite 
common use, the Idea of the answer of the defendant 
or person proceeded against; the adducing evidence 
by each party to sustain his position; the adjudi¬ 
cation ofthe court upon the right of the plaintiff ; 
and the means taken to enforce the right or recom¬ 
pense the wrong done, iu case the right Tb established 
and shown to have been injuriously affected. 

Actions are to be distinguished from those pro¬ 
ceedings, such as writ of error, scire facias , man¬ 
damus, and the like, where, under the form of pro¬ 
ceedings, the court, and not the plaintiff, appears to 
be the actor : 6 Blnn. 9. And the term is not regu¬ 
larly applied. It would seem, to proceedings In p. 
court of equity ; 8 8. C. 417 ; 71 Fa. 170. 

In the Civil Law. 

Civil Actions. —Those personal actions 
which are instituted to compel payments or 
do some other thing purely civil. Pothier, 
Introd. Gen. aux Coutum.es 110. 

Criminal Actions. —Those personal ac¬ 
tions in which the plaintiff asks reparation 
for the commission of some tort or injury 
which he or thoee who belong to him bave 
sustained. 

Mixed Actions are those which partake 
of the nature of both real and personal ac¬ 
tions ; as, actions of partition, actions tore- 
cover property and damages. Just. In9t. 4, 
6. 18-20; Domat, Supp. des Lois Civiles 
liv. 4, tit. 1, n. 4. 

Mixed Personal Actions are those which 
partake of both a civil and a criminal char¬ 
acter. 

Personal Actions are those in which one 
person {actor) sues another as defendant 
[reus) in respect of some obligation which 
he is under to the actor, either ex contractu 
or e.T delicto, to perform some act or make 
some compensation. 

Real Actions. —Those by which a person 
seeks to recover his property which is in 
the possession of another. 

In the Common Law. 

The action properly is said to terminate 
at judgment; Co. Litt. 289 a ; Rolle, Abr. 
291 ; 3 Bla. Com. 116; 3 Bouvier, Inst, n. 
2639. 

Civil Actions. —Those actions which have 
for their object the recovery of private or 
civil rights, or of compensation for their 
infraction. 

Criminal Actions. —Those actions prose¬ 
cuted in a court of justice, in the name of 
the government, against one or more in¬ 
dividuals accused of a crime. See 1 Chittv, 
Crim. Law. 

JjOcal Actions. —Those civil actions which 
can be brought only in the county or other 
territorial jurisdiction in which the cause 
of action arose. See Local Action. 

Mured Actions. —Those which partake of 
the nature of both real and personal actions. 
See Mixed Action. 

Pei'sonal Actions. —Thoee civil actions 
which are brought for the recovery of per¬ 
sonal property, for the enforcement of some 
contract, or to recover damages for the 
commission of an injury to the person or 
property. See Personal Action. 

Real Actions. —Thoee brought for the 
specific recovery of lands, tenements, or 
hereditaments. Steph. PL 3. See Real 
Action. 

Transitory Actions.—' Those civil actions 
the cause of which might well have arisen 
in one place or county as well as another. 
See Transitory Action. 

In French Law. Stock in a company ; 
shares in a corporation. 

ACTION OF BOOK DEBT. A form 
of action resorted to in the states of Con¬ 
necticut and Vermont for the recovery of 
claims, such as are usually evidenced Dy a 
book account. 1 Day 105 ; 4 id. 105 ; 2 Vt. 
366. See 1 Conn. 75 ; 11 id. 205. 

ACTION ON THE CASE. This was 
a remedy given by the common law, but it 
appears to have existed only in a Limited 
form and to a certain extent until the statute 
of Westminster 2d. In its most compre¬ 
hensive signification it includes assumpsit 
as well as an action in form ex delicto ; at 
present when it is mentioned it is usually 
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understood to mean an action in form ex 

delicto. 

It is founded on the common law or upon 
acts of Parliament, and lies generally to 
recover damages for torts not committed 
with force, actual or implied ; or having 
been occasioned by force where the matter 
affected was not tangible, or the injury 
was not immediate' but consequential; or 
where the interest in the property was only 
in reversion, in all of which cases trespass 
is not sustainablo: 1 Chit. FI 183. See Case, 
Abbumpbit; Ex Delicto. 

ACTION FOB INJUBY TO PER¬ 
SON OB CHABACTEB. Limitation 
— Venue. The words “action for injury to 
person ' 1 as generally used, include not only 
such injuries as result from trespass, but 
also such as result from a breach ol contract 
obligation. But it will not apply to a phy¬ 
sician for negligence or want of skill in the 
treatment of patients. 110 Ky. 660, 62 S. W. 
489. 

ACTION ON AN INSTBUMENT 
TB AN 8 FEB ABLE BY DELIVERY. 

An action by an indorsee of a lost note 
against the payee iB an “action on an instru¬ 
ment transferable by delivery’' only, within 
§ 7, Civil Code. 137 Ky. 682, 126 S. W. 356. 

ACTION FOB MONEY. An 4 'action 
for money" includes an action for the recov¬ 
ery of damages as well as of money due by 
contract. Section 732, sub-section 8 , Civil 
Code. 

ACTION BEPHIBITOBY. See Red¬ 
hibitory Action. 

ACTION BESCISSOBY. See Rescis¬ 
sory Actions. 

ACTION OF A WBIT. A phrase used 
in the old books, where a defendant pleaded 
some matter tending to show that the plain¬ 
tiff had no cause to have the writ be brought, 
although it might be that he might have 
another writ or action for the same matter. 

ACTIONABLE. For which an action 
will lie. 8 Bla» Com. 28. 

Where words In themselves ore actionable, mali¬ 
cious intent In publishing them la an Inference of 
law ; 2 Oreenl. Ev. § 418. See Libel ; 8lender. 

ACTIONABLE PEB BE. Action¬ 
able in themselves 

Actionable Worda. “Actionable words' 
are of two kinds: ( 1 ) those that are action¬ 
able in themselves, without proof of special 
damage or injury; and ( 2 ) those that are 
actionable only by reason of some special 
damage or injury sustained bv the party 
slandered. 145 Ky. 461, 140 S. W. 661. 

At Common Law, “actionable words 
per se " were such as imputed a felony; but 
many public offenses were felonies at the 
common law which are mere misdemeanors 
by more enlightened American statutory 
law. The general rule is, that any words 
which charge a person .with an indictable 
offense, which is punishable by an infamous 
or corporal punishment, or which involves 
moral turpitude, are actionable in them¬ 
selves. 78 Ky. 118. 

Libel and Slander. Where the words ' 
spoken impute unfitness to perform the 
duties of the office or employment, or preju¬ 
dice one in his profession or trade, they are 
“actionable per se" and it is not necessary 
to allege and prove special damages. 155 
Ky. 3, 159 S. W. 61fi. 

ACTIONARY. A commercial term 
used in Europe to denote a proprietor of 
shares or actions in a joint stock oompany. 

ACTIONES NOMTNAT.fi (Lat 
named actions). 

In English Law. Those writs for 
which there were precedents in the Eng¬ 
lish Chancery prior to the statute 18 Edw. 
I. (Westm. 2d) c. 84. 

Prior to thiB statute, the clerks would 
issue no writs except in such actions. 
Steph. PI. 8; 17 S. A R. 195. See Case ; 
Action. 

ACTIONS (Fr.). See Action. In French 


law. 

ACTIONS. See Moral Actionb. 

ACTIONS OBDINABY. In Sootoh 
Law. All actions which are not rescis¬ 
sory. Ersk. Inst. 4, 1, 18. 

ACTON B URN K I iT«, An ancient Eng¬ 
lish statute, so called because enacted by 
a parliament held at the village of Acton 
Burnell. 11 Edw. 1, 

It la otherwise known as statutum mercatorum or 
de mercatoribus , the statute of the merchants. It 
was a statute for the collection of debta, the earliest 
of Its class, being enacted tn 1288. 

A further statute for the same object, and known 

as De Mercatorioufl, was enacted Id Edw. I. (c. 8 ). 
See Statute Mxbount. 

See Carta Mercatoria. 

ACTOB (Lat. agere). In Civil Law. 
A patron, pleader, or advocate. Du Cange ; 
Cowel; Spelman. 

Actor eccletia. —An advocate for a church; one 
who protects the temporal Interests of a church. 
Actor villa was the steward or bead- bailiff of a 
town or village. Cow el. 

One who takes care of his lord’s lands! 
Du Cange. 

A guardian or tutor. One who transacts 
the business of his lord or principal; nearly 
synonymous with agent, which comes from 
the same word. 

The word has a variety of closely-related mean¬ 
ings, very nearly corresponding with manager. 
Thus, actor domina , manager of Els master's farm ; 
actor tccietim, manager of church property ; adore s 
provinciarum, tax-gatherers, treasurers, and man¬ 
agers of the public aebt. 

A plaintiff ; contrasted with reus, the de¬ 
fendant. Adores those who claimed 
money of the king. Du Cange, Actor ; Spel¬ 
man, Gloss. ; Cowel. 

ACTBIX (Lat.). A female actor ; a fe¬ 
male plaintiff. Calvinua, Lex. 

ACTS. See Public Acts. 

ACTS OF COURT. Legal memoranda 
made in the admiralty courts in England, 
in the nature of pleas. 

For example, the English oourt of admi¬ 
ralty disregards all tenders except those 
formally made by acts of court ; Abbott, 
Shipp. 408; Dunlop, Adm. Pr. 104, 105 ; 4 
C. Rob. AcLm. 108; 1 Hagg. Adm. 157. 

ACTS OF SEDERUNT. In Sootoh 
Law. Ordinances for regulating the forms 
of proceeding, before the court of session, 
in the administration of justice, made by 
the judges, who have the power by virtue 
of a Scotch Act of Parliament passed in 
1540. Erakine, Pract. book 1, tit. 1, § 14. 

ACTUAL. It is something real, in op¬ 
position to constructive or speculative, 
something “ existing in act.” 81 Conn. 218. 

ACTUAL CASH VALUE. In In¬ 
surance. The term means the sum of 
money the insured goods would have 
brought for cash, at the market price, at the 
time when, and place where, they were de¬ 
stroyed by fire. 4 Fed. Rep. 59. See In¬ 
surance. 

The amount ol cash goods will bring in 
the market. English. 

ACTUAL COST. In the Revenue Act 
of 1799 means the actual price paid for the 
goods by the party in the case of a real bona 
fide purchase, and not merely the market 
value of the goods. 1 Am. & Eng. Ency. 
2 nd ed., 602 ; 1 Fed. Cas. 398. 

ACTUAL DAMAGES. The damages 
awarded for a loss or injury actually sus¬ 
tained ; in contradistinction from damages 
implied by law, and from thoee awarded 
by way of punishment. See Damages. 

ACTUAL DELIVERY. It is held 
oommonly to apply lo the ceding of the 
corporal possession by the seller or his ser¬ 
vants, and the actual apprehension of cor¬ 
poral possession by the buyer or his servant, 
or by some person authorized by him to 
receive the goods as his representative for 
the purpose of custody or disposal, but not 
for mere conveyance. 1 Rawle 19. 

Delivery is actual where the bailor makes 


a manual transfer of the properly to the 
bailee, as where shoes are left with a cobbler 
for repairs, or a package delivered to an 
expressman, etc. 4 Elliot, Contr. 241-2. 
C/. Constructive Delivery ; Delivery 
by Operation of Law. 

The giving real possession of the things 
sold, to the vendee, or his servants or special 
agents who are identified with him in law, 
and represent him. 1 Am. A Eng Ency 
2nd ed., 602 ; 1 Rawle (Pa.) 19. 

ACTUAL POSSESSION. “Actual 
possession" exists in the immediate occu¬ 
pancy of the party. 98 Ky. 342, 32 S. W. 
917. 

ACTUAL RESIDENCE. One’s “act¬ 
ual residence" must be his abiding place. 
87 Ky. 246, 8 S. W. 440. 

ACTUAL SETTLER. The word 
“actual'' expresses a settlement completed, 
not simply contemplated or possible. 
The words "actual settlors” indicate no 
particular individuals. They describe a 
class or body of individuals without habita¬ 
tion or name. As Judge Wolverton, in his 
opinion in the District Court (186 Fed. Re;*. 
861, 910) said : “There could be no actual 
settler until an actual habitation was 
established upon some specific parcel of 
this land! Logically, no one is a cestui qut 
trust ( 7 . a.) under the theory until and unless 
he becomes such a settler .'' 1 238 U. S. 432, 
434. 

The term “actual settler" implies a 
settler upon a designated tract of land. 5 
Dana (Ky.) 547. 

One who cuts a few logs from vacant and 
unappropriated land, and made a small 
clearing thereon, was not un actual seitlcr. 
12 S. W. 758. 

ACTUARIUS (Lat.). One who drew 
the acta or statute*. 

One who wrote in brief the public acts. 

An officer who had charge of the public 
baths ; an officer who received the money 
for the soldiers, and distributed it among 
them; a notary. 

An actor, which see. Du Cange. 

ACTU AR Y. The manager of a joint 
stock company, particularly an insurance 
company. Penny Cyc. 

A clerk, in some corporations vested with 
various powefs. 

In Ecclesiastical Law. A clerk who 
registers the acts and constitutions of the 
convocation. 

ACTUM (Lat. agere). A deed ; some 
thing done. 

Datum relates to the time of the delivery of thn 
instrument; actum, the time of malting It; /actum, 
the thing made. Qeatum, denotes a thing done 
without writing; actum , a thing done In writing. 

Du Cange. Actus. 

ACTUS (Lat agere, to do ; actus , done) 

In Civil Law. A thing done. See Ac 

TUM. 

In Roman Law. A servitude which 
carried the right of driving animals and 
vehicles across the lands of another. 

It included also the iter, or right of pass¬ 
ing across on foot or on horseback. 

In English Law. An act of parlia¬ 
ment 8 Coke 40. 

A foot and horse way. Co. Litt. 58 a. 

AD (Lat.). At; by ; for ; near; on ac 
count of; to ; until; upon. 

AD ABUNDANTIOREM CAUTE 
T.AM (Lat.). For greater caution. 

AD ALIUD EXAMEN (Lat.). To 
another tribunal. Calvinus, Lex. 

AD AL1UM DIEM (L. Lat ). At an¬ 
other day. 

AD ASSISAM CAFIENDAM. To 
take an assize. 

AD ASSISAS CAPIENDAS. To hold 

the assizes. Tayler. 

AD AUDIENDAM CONSIDER A - 
TIONEM CURIAE. To hear the judg¬ 
ment of the court. Burrill. 
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AD TUNC wr ibid: 


ad audiendum et DBTRR- 

MTW AWDPM. To hear and determine. 
4 BU. Coen 278. 

AD BARBAM VOCATtJS. Called to 
the bar. Burrill. 

AD OAMFI PARTEM. For a Anre of 
the 6eld or land for chaxnpert. Cyc. L. Diet. ; 
FVta, 2, 36, 4. 

AD COLLIGENDUM. See Admuw- 
ninoiv. 


according to Htookstona, occurring to the p hre re. 
■d«di oonermi et od Jtrmam tradUS (I ton jlffn, 
grunted. and to farm let) : • Bto. Com. SIT. Aa 
^musm twrfii was a flee or penalty equal In amount 
to the eetlmated ooot of entertaining tto kInf for 
one night. OowaL Ad fmudi Jbma, to fee arm. 
Spelinan, Oloaa ; OoweL 

AD GAOLES DKLIBBRAHDAS. 

To deliver the gaols. Burrill. See Gaou- 
Demykry ; General Gaol-Dbuyehy 
Court* or Ahsize and Nibi Prtob. 

AD HOC. On this (subject). Anderson. 


reoogniaed at the common law. 1 Waahb. 
R. P. 149 ; 9 Bla. Com. 182 . See Down, 

AD PIOS U8U8. For pious purposes. 
Tayler. 

AD PROSEQUENDUM. To prose¬ 
cute. Tayler 

AD FUNGI'UM TEMPO RIB. At 
a moment. 

AD QTJMfUMONIAM. On complaint 
of. 


AD COMMUNE NOCUMBNTUM. 

To the common nuisance (or grievance) 
Tayler. 

AD COMMUNEM LEGEM. At 
oommon law. An obsolete writ at com¬ 
mon law, brought by h reversioner for the 
recovery after a life tenant's death, of land 
which been wrongfully alienated by him, 
Abbott; M. A W, 

AD COMPARENDUM. To appear. 

AD COMPARENDUM, ET AD 
8 TANDUM JTJRI. To appear and to 
rtand to the law, or abide the judgment of the 
XHirt. Burrill. 

AD CDLPAM. See Ad Vitam Aut 
Culp am. 

AD CUBTAGIA. At the costa. Toul- 
lier ; Cowel; Whiahaw. 

AD CTJ8TUM. At the cost. 1 Share w. 
Bla. Com. 314. 

AD DAM-M UM (Lot. damrut). To the 
damage. 

In Pleading. The technical name of 
that part of the writ which contains a state¬ 
ment of the amount of the plaintiff's injury. 

The plaintiff cannot recover greater dam¬ 
ages than he has laid in the ad damnum; 2 
Greenl. Ev. § 260. 

AD DIEM. At the day ; on the very day 
Anderson. 

AD EVEBSIONEM JURIS HOS¬ 
TEL To the overthrow of our right. Tayler. 

AD EXCAMBIUM (Lat.). For ex¬ 
change ; for compensation. Bracton, foL 
12 6 , 37 6 . 

AD EXH-gREDITATIONEM. To 

the disherison, or disinheriting. 

The writ of waste ndto upon the tenant 
to appear and show cause why he hath 
committed waste and destruction in the 
place named, ad exheereditationem. etc. ; 3 
Bla. Com. 228 ; Fitzherbert, Nat- Brev. 55. 

AD FACIENDUM ATTORNATUM 

To. appoint an attorney. Tayler. 

AD FACIENDUM, SUBJICIEN¬ 
DUM, ET RECIPIENDUM. To do, 

submit, and receive. Tayler. 

AD FACTUM PRJE8TANDUM. In 
Scotch Law. The name given to a class 
of obligations of great strictness. 

A debtor ad fac. pnzs. is denied the bene¬ 
fit of the act of grace, the privilege of sanct¬ 
uary, and the eea wio bonorum ; RmktnA, 
Inst. lib. 3, tit. 8, g 62 ; Karnes, Eq. 216. 

AD iruj Elff. In allegiance. 2 Rant 
56. Subjects bora in allegiance are mirf to 
be bom ad fidem . 

AD FELTJM AQUAS. To the thread 
of the stream ; to the middle of the stream. 
2 Cush. 207 ; 4 Hill (N. Y.) 869 ; 2 N. H. 
869 ; 2 Waahb. R_ P. 682 ; 8 Kent 428 : 9 
Cush. 552. 

A former meaning seems to have been, 
to a stream of water. Cowel; Blount. Ad 
medium filum aquae would be etymologi¬ 
cally more exact; 2 Eden, Inj. 260, and is 
often used ; but the common use of ad filum 
aquet is undoubtedly to the thread of the 
stream; 8Sumn. 170; 1 M’Cord580 ; 8Kent 
431; 20 Wend. 149; 4 Pick. 272 ; 28 N. H. 
195. 

AD FILUM VLB (Lat.). To the mid¬ 
dle of the way. 8 Mete. Mass. 260. 

AD FIRM A M To farm. 

I**riT<ad frwn an old Baxon word denoting rant. 


AD INQUIRENDUM (1*4. for in 

quiry). 

In Prmotioe. A judicial writ, com¬ 
manding inquiry to be made of anything 
relating to a cause depending in court. 

AD INBTANTIAM. At the instance. 

AD INTERIM (Lat). In the mean 
time. 

An officer to sometimes appointed ad interim, 
when the principal officer is absent or tor some - 
tauae incapable of acting for the time. 

AD JURA LEGIS. See Ad Jura 
Reois. 

AD JURA REGIS, or AD JURA 
LEGIS. In old English law, a writ 
brought by the King’s clerk against those 
who would eject him from a living, to the 
prejudice of the King’s title. Jacob; 
Tayler. 

AD LARGUM. At large * as, title at 
large; assise at large. See Dane, Abr. c. 
144, art. 16, g 7. 

AD LITEM (Lat fifes). For the suit. 

Every court has the power to appoint a guardian 
ad litem ; 2 Kent MB ; 2 Bla. Com. «J7. 

AD LUCRANDUM VSL FERDEM- 
DUM. For gain or loss. 

AD MAJOBAM CAUTELAM (Lat ). 
For greater caution. 

AD MANUM~(L. Lat ). At hand ; ready 
for use. 

AD MINUS (L. Lat ). At the least. 
Ill at he may at least be held to the extent of 
his interest. 

AD NOCUMENTUM (Lat.). To the 
hurt or injury. 

In an assize of nuisance, it must be al¬ 
leged by the plaintiff that a particular thing 
has been done, ad nOcumentum liberi tene¬ 
ments gut (to the injury of his freehold); 3 
Bla. Com. 221. 

AD OXI06A VEL MALE APT RE- 
TIATA. Pertaining to omitted or badly 
estimated things. 

Where the executor confirmed has either 
omitted out of the inventory any effects 
belonging to the deceased, or has estimated 
them below their just values, the only remedy 
left to any person interested is to apply to 
the commissary, that be himself may be 
confirmed executor to the deceased, ad 
omissa vel male appreliata. 3 Erekine, Insti¬ 
tute IX, 36. 

Where one applies for a confirmation ad 
male appreliata, it is competent to him to 
prove by witnesses that the goods confirmed 
in the principal testament are undervalued. 

He who applies to be executor ad omissa 
cel male appretiata must call the principal 
executor as a party. 

If there be ground to presume fraud, a 
testament ad omissa vel male appretiata, is 
not, like a principal testament, divided into 
leaitim, relict’s part, etc., but carries the 
wnole subjects contained in it to him who 
is thus decerned executor, in so far as his 
interest in the executory extends, to the utter 
exclusion of the executor in tne principal 
testament. Id.; Robertson. 16 Feb. 1703, 
M 349S. 

AD OPUS. For the benefit or use. AD 
OPUS ET USUM. For the benefit and 
use. Burrill. 

AD OSTIUM ECCIaESL® (Lat.). At 
the church-door. 

One of the five enemies of dower formerly 


AD QUEM (Lat.). To which. 

The correlative term to a quo, used in tlie 
computation of time, definition of a risk, 
etc., denoting the end of the period or 
journey. 

The temtow a quo to the point of beg in ning or 
departure; the ad quern, the end of the 

period or point of arrival. 

AD QUOD DAMNUM (Lat). What 
injury. 

A writ Issuing out of and returnable into 
ohanoery, directed to the sheriff, command¬ 
ing him to inquire by a jury what damage 
it will be to the king, or any other, to grant 
a liberty, fair, market, highway, or the like. 

The name to derived from the characteristic words 
denoting the nature of the writ, to Inquire how great 
an Injury It will be to the king to grant the fa¬ 
vor asked ; Whiahaw, Fltiharbert, Mat. Brev. fil; 
Tenure de to Ley. 

AD BATIONEM PONEBB. To cite 
a person to appear. 

AD RECTUM. To right 'to answer the 
law. As Hebeant eos ad Rectum, they 
shall have them to answer the law, or to make 
satisfaction. Burrill; Bract, fol. 124b. 

AD RESPONDENDUM. To make 
answer. It is used in certain writs to bring 
a person before the court in order to make 
answer, as in habeas corpus ad respond&v- 
dum or capias ad respondendum. 

AD SATISFACIENDUM. To sat¬ 
isfy. It is psed in the writ capias ad satis¬ 
faciendum and is an order to the sheriff 
to take the person of the defendant to satisfy 
the claims of the plaintiff. See Capias Ad 
Satisfaciendum . 

AD SECT AM. At the suit of. 

It Is oommonJy abbreviated. It to used where It 
to desirable to put the name of the defendant first, 
as In some cases where the defendant to filing his 
papers; thus. Roe ode. Doe, where Doe to plaintiff 
ana Roe defendant It to found In the Indexes to 
cases decided In some of our older American books 
of reports, but haa become pretty much disused. 

AD TERMTNUM QUI PBJETERIT 

A writ of entry .which formerly liy for the 
lessor or his heirs, when a lease had been 
made of lands and tenements, fora term of 
life or years, and, after the term had ex¬ 
pired, the lands were withheld from the 
lessor by the tenant, or other person pos¬ 
sessing the same. Fitzherbert, Nat. Brev. 
201 . 

The remedy now applied for holding over to by 
ejectment, or, under local regulation*, by summary 
proceedings. 

AD TUNO ET IBIDEM. In Plead¬ 
ing. The technical name of that part of 
an indictment containing the statement of 
the subject-matter “ then and there being 
found. Bacon, Abr. Indictment, G. 4 ; 1 
No. C. 93. 

In an indictment, the allegation of time and place 
must be repeated In the averment of every distinct 
material fact; but after the day, year, and place 
have once been stated with certainty, it to after¬ 
wards, In subsequent allegations, sufficient to refer 
to them by the words et ad tune et ibidem , and the 
effect of there words to equivalent to an actual rep¬ 
etition of the time and place. The ad tune et ibi¬ 
dem must be added to every material fact In an in¬ 
dictment; Saund. 96. Thus, an Indictment which 
alleged that J. B. at a certain time and place made 
an assault upon J. N., et earn cum gladio felonieS 
percueeit , was held bad. because It was not said, ad 
tunc et ibidem percueeit ; Dy. W, 66. And where, to 
an indictment for murder, It was stated that J. 8. at 
a certain time and plaoft, having a sword In bto right 
hand, percuseit J. N., without saying ad tunc et tbi- 
dem percueeit, It was held Insufficient; for the time 
and place told related to the having the sword, and 
consequently It was not said when or wnere tbe 
stroke was given ; Cro. Ella. 788 ; 8 Hale, PI. Cr. 178. 
And where the Indictment changed that A. B. at 
N., In the county afore* id, mane an assault upon 
C. D. of F. In the county aforesaid, and him ad tunc 
et ibidem quodam gladio percueeit, this indictment 
was held to be bad, because twq plac es being samed 
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before, If it referred to both. It was Impossible ; if 
only to one. It must be to the last, and then it was 
insensible ; 2 Hale, PI. Cr. ( 180. 

AD ULTIMAM VIM TERMINO- 
RUM. To the most extended import cf the 
terms. Burrill; 2 Eden 54. 

AD VALOREM (Lat.). According to 
the valuation. 

Duties may be specific or ad valorem. Ad valorem 
duties are edways estimated at a certain per cent, 
on the valuation of the property; 8 U. 8. Stat. L. 
738; 84 Miss. 601. 

AD VTTAM AUT CULPAM. For 

life or until misbehavior. 

Words descriptive of a tenure of office 
“for life or good behavior," equivalent to 
quamdiu bene se gesserit. 

ADD. To join or unite, as one thing to 
another, or as several particulars, so as to 
increase the number, augment the Quantity, 
enlarge the magnitude, or so as to form into 
one aggregate. 1 Am. & Eng. Ency. 2nd 
ed., 608; 119 Ind. 476 

ADDICERE (Lat.). In Civil Law. 
To condemn. Calvinus, Lex. 

Addictio denotes a transfer of the pood a of a de¬ 
ceased debtor to one who assumes his liabilities ; 
Calvinus, Lex. Also used of an assignment of the 
person of the debtor to the successful party in a 
suit. 

ADDITION (Lat. additio, an adding to). 
Whatever is added to a man's name by 
way of title or description, as additions of 
mystery, place, or degree. Cowel; Termes 
de la Ley ; 10 Wentw. PI. 871; Salk. 5; 2 
Ld. Raym. 988; 1 Wils. 244. 

Additions of estate are esquire, gentle¬ 
man, and the like. 

These titles can, however, be claimed by none, and 
may be assumed by any one. In Nash v. Bat tens by 
(2 Ld. Raym. 066; 6 Mod. 80), the plaintiff declared 
with the addition of gentleman. The defendant 
pleaded In abatement that the plaintiff was do gen¬ 
tleman. The plaintiff demurred, and It was held 
111; for, said tne court, it amounts to a confession 
that the plaintiff Is no gentleman, and then not the 
person named in the count. He should have re¬ 
plied that-he is a gentleman. 

Additions of mystery are such as scriv¬ 
ener, painter, printer, manufacturer, etc. 

Adaitions of place are descriptions by the 
place of residence, as A. B. of Philadelphia, 
and the like. See Bacon, Abr. Addition; 
Doctr. Plac. 71 ; 2 Viner, Abr. 77; 1 Lilly, 
Reg. 39; 1 Mete. Mass. 151. 

The statute of additions extends only to 
the party indicted. An indictment, there¬ 
fore, need not describe, by any addition, 
the person upon whom the offence therein 
set forth is alleged to have been committed; 
2 Leach, Cr. Cas. 4th ed. 861 ; 10 Cush. 402. 
And if an addition is stated, it need not be 
proved ; 2 Leach, Cr. Cas. 4th ed. 547 ; 2 
Carr. A P. 230. But where a defendant 
.was indicted for marrying E, C., “ widow, 
his firet wife being alive, it was held that 
the addition was material; 1 Mood. Cr. 
Cas. 308 ; 4 C. A P. 579. At common law 
there was no need of addition in any case ; 
2 Ld. Raym. 988; it was required only by 
atat. 1 Hen. V. c. 5, in cases where process 
of outlawry lies. In all other cases it is 
only a description of the person, and com¬ 
mon reputation is sufficient; 2 Ld. Raym. 
849. No addition is necessary in a Homine 
Replegiando; 2 Ld. Raym. 987 ; Salk. 5 ; 1 
WUfl. 244, 245; 6 Co. 67. 

Addition in the law of mechanics' liens. 
An addition erected to a former building to 
constitute a building within the meaning 
of the mechanics’ lien law must be a lateral 
addition. It must occupy ground without 
the limits of the building to which it con¬ 
stitutes an addition; so that the lien shall 
be upon the buildingYormed by the addition, 
and not the land upon which it stands. 
An alteration in a former building by add¬ 
ing to its height, or its depth, or to the ex¬ 
tent of its interior accommodations, is an 
alteration merely, and not an addition ; 27 
N. J. L 182. See Lkn. 

“Additional security" imports a security, 
which, united with or joined to the former 
one, is deemed to make it, as an aggregate, 
sufficient as a security from the beginning. 
Abbott; 53 Miss. 626.. 

Distinguished from Amendment 

(fl. t>.). In “addition” the added parts remain 


independent. By “amendment” there is 
change, and it may be, improvement. 249 
U. S.330. 

The words “addition" and “amendment,” 
as applied to statutes, may or may not have 
the same meaning, according to the purpose. 
Id. 

In Frenoh Law. A supplementary pro¬ 
cess to obtain additional information; 
Guyot, Rupert. 

ADDITIONAL. This term embraces 
the idea of joining or uniting one thing to 
another, so as thereby to form one aggre¬ 
gate. We add by bringing things together ; 
63 Miss. 645. 

ADDITIONALES. Additional terms 
or propositions to be added to a former 
agreement. 

ADDITIONS. Insurance. An engine 
room and its contents located at a distance 
of 22 feet from a mill, connected therewith 
by a shaft for transmitting power and by a 
spout for carrying shavings is an “addition" 
within the terms of a policy covering plain¬ 
tiff’s building and its “additions. 119 
S. W. 1191. 

ADDLED PARLIAMENT. The 

English Parliament that eat from April 5, 
1614, to June 7, 1614. It was dissolved by 
James I. before any legislation had been 
effected. Stand. Diet. 

ADDRESS. In Equity Pleading. 

That part of a bill which contains the ap¬ 
propriate and technical description of the 
court where the plaintiff seeks his remedy. 
Cooper, Eq. Plead. 8 ; Barton, .Suit in Eq. 
26; Story, Eq. Plead. § 26; Van Heyth. 
Eq. Draft. 2. 

In Legislation. A formal request ad¬ 
dressed to the executive by one or both 
branches of the legislative body, requesting 
him to perform some act. 

It Is provided as a means for the removal of judges 
who are deemed unworthy longer to occupy their 
sit uations, although the causes of removal are not 
such as would warrant an impeachment. It Is not 
provided for Id the Constitution of the United. 
States; and even in those states where the right 
exists It is exercised but seldom, and generally with 
great unwillingness. 

ADELANTADO. In Spanish Law. 

The military and political governor of a 
frontier province. His powers were equiva¬ 
lent to those of the president of a Roman 
province. He commanded the army of the 
territory which he governed, and, assisted 
by persons learned in the law, took cogni¬ 
zance of the civil and criminal suits that 
arose in his province. This office has long 
since been abolished. 

ADEMPTION (Lat. ademptio from adi- 
mere, to take away). The extinction or with¬ 
holding of a legacy in consequence of 
some act of the testator which, though not 
directly a revocation of the bequest, is con¬ 
sidered in law as equivalent thereto, or in¬ 
dicative of an intention to revoke. 

The question of ademption of a general 
legacy depends entirely upon the intention 
of the testator, as inferred from his acta 
under the rules established in law. Where 
the relations of the parties are such that the 
legacy is, in law, considered as a portion, 
an advancement during the life of the tes¬ 
tator will be presumed an ademption, at 
least, to the extent of the amount advanced ; 
5 M. A C. 29 ; 8 Hare 509 ; 10 Ala. 5. B. 72; 
12 Leigh 1 ; and see 8 C. A F. 154 ; 18 Ves. 
151, 153; but not where the advancement 
and portion are not efusdem generis ; 1 Bro. 
Ch. 555 ; 1 Roper, Leg. 875; or where the 
advancement is contingent And the portion 
certain; 2 Atk. 498; 8 M. AC. 874; or 
where the advancement is expressed to be 
in lieu of, or compensation for, an interest; 
1 Ves. 257; or where the bequest is of un¬ 
certain amount; 16 Ves. 518; 4 Bro. Ch. 
494; but see 2 Hou. L. Cas. 181; or where 
the legacy is absolute and the advancement 
for life merely ; 2 Ves. sen. 88 ; 7 Ves. 516; 
or where the devisA is of real estate; 8 Y. 
AC. 897. See 8 Del. Ch.289. 

Where deposits are made in a bank by a 
father for tne use of his daughter and in 
her name, and the passbook is delivered to 


her, it will not work an ademption of a 
pecuniary legacy, although deposits are 
made partly after the execution of the 
will; 113 N. Y. 560. 

But where the testator was not a parent 
of the legatee, nor standing in loco parentis, 
the legacy is not to be held a portion, and 
the rule as to ademption does not apply : 2 
Hare 424 ; 2 Story, Eq. Jur. § 1117 ; except 
where- there is a bequest for a particular 
purpose and money is advanced by the tes¬ 
tator for the same purpose; 2 Bro. Ch. 160, 
1 Ball A B. 803; see 6 Sim. 528 ; 3 M. A C. 
359 ; 2 P. Will. 140 ; 1 Pare. Eq. Cas. 139 ; 
15 Pick. 133 ; 1 Rop. Leg. c. 6 ; a legacy of 
a sum of money to be received in lieu of a?i 
interest in a homestead, is satisfied by 
money amounting to the legacy during tes¬ 
tator’s lifetime ; 118 Ind. 147. 

The ademption of a specific legacy is 
effected by the extinction of the thing or 
fund, without regard to the testator's in¬ 
tention ; 3 Bro. Ch. 432 ; 2 Cox, Ch. 182 ; 3 
Watts 338 ; 1 Rop. Leg. 829; and see 0 
Pick. 48 ; 16 id. 133; 2 Halst. 414 ; 8 Pa. 
Co. Ct. 454; but not where the extinction 
of the specific thin£ is by act of law and a 
new thing takes its place ; Forrest 226 ; 
Ambl. 59 ; or where a breach of trust has 
been committed or any trick or device 

f >ractised with a view to defeat the specific 
e®cy ; 2 Vera. Rathby ed. 748, n. ; § Sim. 
171 ; or where the fund remains the same 
in substance, with some unimportant alter- 
atipns; 1 Cox, Ch. 427 ; 3 Bro. Ch. 410 ; 8 
M. A K. 296; as a lease of ground rent for 
99 years after a devise of it; 25 Atl. Rep 
(Md.) 511 ; or where the testator tends the 
fund on condition of its being replaced ; 2 
Bro. Ch. 113. 

Republication of a will may prevent the 
effect of what would otherwise cause an 
ademption : 1 Rop. Leg. 351. 

A specific legacy which has been adeemed 
will not be revived by a republication of 
the will after the ademption ; 151 Mass. 76. 

ADEQUATE CAUSE. In Crim¬ 
inal Law. Such a cause as would com¬ 
monly produce a degree of anger, rage, 
resentment, or terror, in a person of ordi¬ 
nary temper, sufficient to render the mind 
incapable of cool reflection. Insulting 
words or gestures, of an assault and battery 
so slight as to show no intention to inflict 
pain or injury, etc., are not adequate causes ; 
2 Tex. App. 100. 

In Criminal Law. Such cause as pre¬ 
vents an ordinary mind from reflecting 
before committing an act. English. 

In Definition of Manslaughter In the 
Texas Penal Code. Such cause as would 
commonly produce a degree of anger, rag* 1 , 
resentment, or terror in a person of ordinary 
temper, sufficient to render the mind in¬ 
capable of cool reflection. 1 Am. & Eng, 
Ency. 2nd ed. G32 ; 2 Tex. App. 100. Held 
that it depends upon the particular circum¬ 
stances of each case. Id.; 7 Tex. App. 396. 
Assault and batter is an adequate cause. 
Id.; 9 Tex. App. 319. 

ADEQUATE PROVOCATION. Pro¬ 
vocation is adequate when it is such as is 
reasonably calculated to excite defendant’s 
passion beyond his power of control, and 
where there is no evidence of premeditation 
or other proof of malice, then “adequate 
provocation” will negative malice and 
entitle the accused to an instruction on 
voluntary manslaughter. 163 Ky. 249, 173 
S. W. 761. 

ADEU, or ADIEU. Without day. A 
common terfn in the English Year Books im¬ 
plying final dismissal from court. Literally 
‘ to God.” Burrill. See Aler a Dieu ; Ai.km 
Sans Jour. 

! ADFINES, AFFINES (Lat ). Rela¬ 
tions, or connections by marriage ; so-called, 
because the families ( cognatior.es ), of the 
husband and wife are connected by the 
marriage. 

ADHERING (Lat. adharere, to oling 
to). Cleaving to, or joining; as, adhering 
to the enemies of the Unitea States. 

The oonstltutioo of the United States, art. 8, a t, 
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trM.vn a^TfciLuii me i. nited Si*t#a to constat 
onlv m IcTvitqt war Again*! them, or (d tvMeriity to 
ihelr enemiieik them aut Ami comfort, 

A citizen's cruising in an enemy's ships 
with a design to capture or destroy Ameri, 
can ship*. would he an adhering to the en¬ 
emies of the United Sutw ; 4 hteto Trial- 
Si?^ ; Salk. 634; 3 Gilbert, Ev, Lofft ed. 
798. . , 

If war be actually levied, that is, a body 
of men ho actually assembled for the pur¬ 
pose of effecting by force a treasonable en¬ 
terprise, all those who perform any part, 
however minute, or however remote from 
t he scene of action, and who are leagued in 
the general conspiracy, are to be considered 
as traitors ; 4 Cra. 138. 

ADHESION. Adhesion is defined os 
on h entrance of a third State into an existing 
11 eat v as takes place either with regard only 
>o a part of the stipulations or with regard 
t-uly to certain principles laid down in the 
treaty. Whereas through accession a third 
Slate becomes a party to the treaty with all 
the rights and duties arising from it, through 
adhesion a third State becomes a party only 
to such parts or principles of the treaty as it 
has adhered to. But it must be specially ob¬ 
served that the distinction between accession 
and adhesion is one made in theory, to which 
practice frequently does not correspond. 
Often treaties speak of accession of third 
States where in fact adhesion only is meant, 
And rice rersa. Thus, article 6 of the Hague 
Convention with respect to the laws and 
customs of war on land stipulates the possi¬ 
bility of future adhesion of non-signatory 
Powers, atthough accession is meant. See 
Accession. 

ADIT. A horizontal entry to a mine. 
Anderson. 

AD ITUS (Lat. odire). An approach ; a 
way ; a public way. Co, Litt. 56 a. 

ADJACENT. Next to, or near. 

Two of three lots of land might be described bp 
adjacent to the first, while only the second could be 
said to be adjoining ; 1 Cooke 128 ; 7 La. Ann 7$. 

bee Adjoining Vicinity. 

ADJECTIVE LAW. One of the two 
t.indsof rules constituting.law, namely, those 
ruies which provide remedies for infringe¬ 
ment of rights and failure to perform duties. 
Those rules of procedure by which substan¬ 
tive law (<;. i\) is given concrete application 
to persons and events. They emanate from 
both legislatures and courts. There is no 
clear line of division between substantive 
and adjective law. Hicks, Mater. & Meth. 
l^eg. Res. 35. 

In Statute Law: All statutes regulating 
administrative and court procedure. Id. 52. 

In Case Law : All decisions interpreting 
administrative regulations, codes of pro¬ 
cedure and court rules. Id. 77. 

ADJOINING. The word in its etymo¬ 
logical sense, means touching or contigu¬ 
ous, as distinguished from lying near or 
adjacent. 52 N. Y. 397. The words 
“ along” and '* adjoining ” are used as 
synonymous terms and as used in a statute 
imply contiguity, contact; 67 Mo. 58. 

In popular use seems to have no fixed 
meaning. Frequently expresses nearness. 
Id.; 3 Park. Cr. R. 72. What is “adjacent” 
may be separated by the intervention of a 
third object. What is “adjoining” must 
touch in some part. What is “contiguous,” 
strictly speakiDg, should touch along one 
side. Id.; ibid. Towns contiguous at their 
corners are adjoining. Id., 31 N. Y. 293. 
The whole yard of a house, though divided 
by a street, from which it is fenced off is 
adjoining or appurtenant to the house. Id.; 
101 Mass. 25. See Appertaining. 

ADJOURN (Ft. adjoumer). To put 
off; to dismiss till an appointed day, or 
without any such appoin tmen t. Bee Ad¬ 
journment. 

ADJOURN At iJR (Lat. from adjour 
rutre, to adjoumj. It is adjourned. A word 
with which the old reports very frequently 
conclude a case. Bumll; 1 Ld Raym. 6 2. 


ADJOURNED TERM. A continua¬ 
tion of a previous or regular term. 4 Ohio 
St. 473; 22 Ala. N. fl. 27. The Massachu¬ 
setts General Statutes, o. 112, § 26, provide 
for holding an adjourned law term from 
time to time. 

ADJOURNMENT. The dismissal by 
some court, legislative assembly, or prop¬ 
erly authorized officer, of the business before 
them, either finally (which, as popularly 
used, is called an adjournment sine die, 
without day), or to meet again at another 
time appointed (which is called a temporary 
adjournment). 

The constitution of the United States, art. 
1, s. 5, 4, directs that “ neither house, dur-' 
ing the session of congress, shall, without 
the consent of the other, adjourn for more 
tlian three days, nor to any other place than 
that in which the two houses shall be sit¬ 
ting.” See Comyns, Dig.; Viner. Abr. ; 
Diet, de Jur. 

In Civil Law. A calling into court; a 
summoning at an appointed time. Du 
Cange. See Rise. 

ADJOURNMENT DAY. In Eng¬ 
lish Practice. A day appointed by the 
judges at the regular sittings for the trial 
of causes at nisi prius. 

ADJOURNMENT DAY IN ER¬ 
ROR. In English Practice. A day 
appointed some days before the end of the 
term at which matters left undone on the 
affirmance day are finished. 2 Tidd, Pract. 
1224. 

ADJOURNMENT PROM DAY TO 
DAY. Saturday to Monday. If the 

law authorized a court, or the proceedings 
of any tribunal or officer, to be adjourned 
from day to day, an adjournment from 
Saturday till Monday shall be legal. Section 
455 Kentucky Statutes. 

ADJOURNMENT IN EYRE. The 

appointment of a day when the justices in 
eyre mean to sit again. Cowel; Speltnan, 
Gloss. ; 1 Bla. Com. 186. 

ADJUDGE. To decide judicially; to 
adjudicate ; sometimes, to declare or deem, 
but not implying any judgment of a judicial 
tribunal. Anderson. As in a statute declar¬ 
ing that “all lotteries are hereby adjudged 
to be common nuisances.” Id.; 11 N. J. L. 
218. 

AD JTTDIC AT AIRE. In Canadian 
Law. A purchaser at a sheriff's sale. See 
1 Low. Can. 241; 10 id. 325. 

ADJUDICATIO. See Formulae. 

ADJUDICATION. In Practice. A 
judgment; giving or pronouncing judg¬ 
ment in a case. 

In Scotch Law. A process for trans¬ 
ferring the estate of a debtor to his credi¬ 
tor. Erskine, Inst. lib. 2 , tit. 12, §§ 39-55 ; 
Bell., Diet. Shaw ed. 944. 

It may be raised not only on a decree Of court, but 
also where the debt Is for a liquidated sum. The 
execution of a summons and notice to the opposite 
party prevents any transfer of the estate. Every 
creditor who obtains a decree within a year and a 
day Is entitled to share with the first creditor, and, 
after teq years* possession under his adjudication, 
the title of the creditor Is complete: Paterson, 
Comp. 1187, n. The matter Is regal La tea by statute 
187V, C.19, Feb. 28. See Erskine, Ub. V. C. IV, ft 1ft, 16. 

ADJUN CHON (Lat. adjungere, to 
join to). 

In Qivil Law. The attachment or union 
permanently of a thing belonging to one 
person to that belonging to another. This 
union may be caused by inclusion, as if one 
man's diamond be set m another's ring ; by 
soldering, as if one's guard he soldered on 
another’s Bword ; by sewing , as by employ¬ 
ing the silk of one to make the coat of an¬ 
other ; by construction, as by building on 
another’s land; by writing, as when one 
writes on another's parchment; or by 
paintina, as when one paints a picture on 
another’s canvas. 

In these cases, as a general rule, the ac¬ 
cessory follows the principal: hence those 
things which aro attached to the things 


of another become the property of the latter. 
The only exception which the civilians 
made was in the case of a picture, which, 
although an accession, drew to itself the 
canvas, on account of the importance which 
was attached to it; Inst. 2. 1 . 84 ; Dig.*41. 
1. 9. 2. The common law implicitly adopts 
the civil law doctrines. See 2 Bla. Com. 
404. 

ADJUNCTS. Additional jud Iges some¬ 
times appointed in the Court of Delegates 
of England, q. v. See Shelford, Lun. 810; 
1 Hagg. Eccl. Rep. 884 ; 3 Hagg. Eccl. 
Rep. 84 ; 8 Hagg. Eccl. Rep. 471. 

ADJURNAMENTUM (L. Lat h In 
old European law. A summoning to 
court at a certain day ; the assignment of a 
certain day to appear in court. 

ADJUST. Of a liquidated account or 
claim, to pay ; of an unliquidated account or 
claim, to determine what is due. Often used 
in conjunction with the word settle (q. v.). 
61 Conn. 568. 

ADJUSTMENT. In Insurance. 

rhe determining of the amount of a loss. 
3 Phillips, Ins. 1814, 1815. 

There is no specific form essentially re¬ 
quisite to an adjustment. To render it bind¬ 
ing, it must be intended, and understood 
by the parties to a policy, to be absolute 
and final. It may be made by indorsement 
on the policy, or by payment of the loss, or 
the acceptance of an abandonment; 2 Phil¬ 
lips, Ins. § 1815; 4 Burr. 1966 ; 1 Campb. 
134, 274 ; 4 Taunt. 725; 13 La. 13 ; 4 Mete. 
270 ; 22 Pick 191. It must be made with 
full knowledge of all tbe facts mate¬ 
rial to the right of the insured to recover, 
and the adjustment can be impeached only 
for fraud or mistake of such material fact; 
14 R. I. 247. If there is fraud by either 
party to an adjustment, it does not bind the 
other; 2 Phill. Ins. § 1316; 2 Johns. Cas. 
233 ; 8 Campb. 319. If one party is led into 
a material mistake of fact by fault of the 
other, the adjustment will not bind him ; 2 
Phill. Ins. § 1817 ; 2 East 469 ; 2 Johns. 
157 ; 8 id. 334 ; 4 id. 331 ; 9 id. 405 ; 2 Johns. 
Cas. 233. 

It is a sufficient adjustment if the party 
employed by an insurance company goes 
upon the premises, makes calculations, and 
states the loss ; 18 Ill. App. 570. 

The amount of a loss is governed by that 
of the insurable interest, so # far as it is 
covered by the insurance. See Insurable 
Interest ; Abandonment ; May, Insurance. 

ADME A SURE M E N T OF DOWER. 
In Practice. A remedy which Lay for 
the heir on reaching his majority, to rectify 
an assignment of aower made during his 
minority, by which the dowerese had re¬ 
ceived more than she was legally entitled 
to. 2 Bla. Com. 136 ; Gilbert, Uses 370. 

The remedy is still subsisting, though of 
rare occurrence. See 1 Washb. R. P. 225, 
226 ; 1 Pick. 314 ; 2 Ind. 336. 

_ In some of the states, the special proceed¬ 
ing which is given by statute to enable the 
widow to compel an assignment of dower, 
is termed an admeasurement of dower. 

Bee, generally, Dower ; Fitzherb. Nat. 
Brev. 148; Bacon, Abr. Dower, K; Co. 
Litt 39 a ; 1 Washb. R. P. 225, 228. 

admeasurement of pas¬ 
ture. In Practice. A remedy which 
lay in certain cases for surcharge of com¬ 
mon of pasture. 

It lay where a common of pasture appur¬ 
tenant or in gross was certain as to number ; 
or where one had common appendant or 
appurtenant, the quantity of which had 
never been ascertained. The sheriff pro¬ 
ceeded, with the assistance of a jury of 
twelve men, to admeasure and apportion 
the common as well of those who nad sur¬ 
charged as those who had not, and, token 
the writ was fully executed, returned it to 
the superior court. Termes de la Ley. 

The remedy is now abolished in England ; 

8 Sharsw. Bla. Com. 239, n. ; and In the 
United States; 8 Kent 419. 

ADMILTENDO CLERICO. An old 

English writ granted to one who has recov- 
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ered his right to a presentation, pud ad¬ 
dressed to the bishop or-his metropolitan,! 
requiring him to admit and institute the 
olerk or presentee of the plaintiff. Termee 
de la Ley; Wharton. 

ADMHVTCLB. That which is brought 
in as aid or support to Bomethimr else : some¬ 
thin a corroborative. In Bootoh Law. Any 
writing or deed introduced for the purpose 
of proof of the tenor of a lost deed to which 
it refers* Erskine, Inst. lib. 4, tit. 1 ? § 56 ; 
Stair, Inst. lib. 4, tit. 82, §§ 0, 7. 

In English Law. Aid ; support. Stat. 
1 Edw. IV, c. 1. 

In Civil Law. Imperfect proof. Mer¬ 
lin, Repert. 


filed, by amendment; 42 Fed. Rep. 618. 

One who is both ancillary and domiciliary 
administratrix of, the same estate, cannot 
be called on in one jurisdiction to account 
,for assets received in the other; 16 S. E. 
Rep. (S. C.) 616. 

Cceterorum. That which is granted as 
to tho residue of an estate, which cannot 
be administered under the limited power 
already granted ; 1 Wms. Ex. 7th Am. ed. 
*449 ; 2 Hagg. 63 ; 4 Ilagg. Eccl. 382, 386 ; 
4 M. A G. 868 ; 1 Curt. Eccl. 286. 

It differs from administration de bonu 
non in this, that in cceterorum the full 
power granted is exercised and exhausted, 
while in the other the power is, for some 
cause, not fully exercised. 

Cum teetamento annexe. That which is 


ADMINICULAB. See Adminicle. 


ADMUnCULAB EVIDENCE. In 
Ecclesiastical Law. Evidence brought 
in to explain and complete other evidence. 
2 Lee, Eccl. 56$. 


ADMINISTERING POISON. An 

offence of an aggravated character, punish¬ 
able under the various statutes defining the 
offence. 

The et&t. 0 0. IV. e. SI, a. 11, enacts " that If any 
person unlawfully and maliciously *hall administer , 
or attempt to administer, to any person, or shall 
cause to be taken by any person, any poison or other 
destructive thing, 1 ' etc., every such offender, etc. 
In a case which arose under this statute. It was de¬ 
cided that, to constitute the act of administering the 
poison, it was not absolutely necessary that there 
should have been a delivery to the party poisoned, 
but that If she took it from a place where It had 
been put for her by the defendant, and any part of 
it went into her stomach. It was an administering ; 
4 Carr. A P. 9®; 1 Mood. Cr. Cas. 114; 88 Q*. fiW ; 
nVaW;fl Ohio 8t. 14ft; 84 N. Y. 28. 

The statute 7 Will. IV. A l Viet. c. 8ft enacts th*t 
“ Whosoever, with Intent to procure the miscarriage 
of any woman, shall unlawfully administer to her, 
or cause to be by her, any poison, or other 

noxious thing," shall be guilty of felony. Upon an 
indictment under this sertkm, It was proved that 
the woman requested the prisoner to get her some¬ 
thing to procure miscarriage, and that s drug was 
both given by the prisoner and taken by the woman 
with that intent, hot that the taking was not In the 
presence of the prisoner. It was held, nevertheless, 
that the prisoner had caused the drug to be taken 
within the meaning of the statute ; l Dears. A B. IS7, 
164. It is not soAcient that the defendant merely 
imagined that the thing administered would have 
the effect Intended, but It must also appear that the 
drug administered was either a "poison" or a 
“noxious thing.'* 

ADMINISTRATION (Lat adminis¬ 
trate, to assist in). 

Of Estate*. The management of the es¬ 
tate of an intestate, or of a testator who 
has no executor. 2 Bin. Com. 464; 1 Wil¬ 
liams, Ex. 401. The term is applied broadly 
to denote the management of an estate by 
an executor, and also the management of 
estates of minors, lunatics, etc., in those 
cases where trustees have been appointed 
by authority of law to take charge of such 
estates in place of the legal owners. 


At common law. the real estate of an intestate 
goes to his heirs: the personal, to bis administrator. 
The fundamental rule is that ail just debts shall be 
paid before any further disposition of the property; 
Coke, 2d Inst. 898. Originally, the king had the sole 
power of disposing of an intestate's goodk and chat¬ 
tel*. This power he early transferred to the bishops 
or ordinaries ; and in England it is still exercised by 
their legal successors, the ecclesiastical courts, who 
appoint administrators and superintend the admin¬ 
istration of estates; 4 Burns, Eccl. Law, 201; 2 
Fonbl. Eq. 818; 1 Williams, Ex. 402. 

No administration of an estate is ne ces s ar y where 
the heirs are all of age and agree to a settlement, 
and there are no creditors; 60 Mo. App. 8ft. 


Ad colligendum. That which is granted 
for collecting and preserving goods about 
to perish (bona perxtura). The only power 
over these goods is under the form pre¬ 
scribed by statute. 

Ancillary. That which ie subordinate to 
the principal administration, for collecting 
the assets of foreigners. It is taken out in 
the country where the assets are locally 
situate; 1 Williams, Ex. [862J 6 th Am. ed. 
note (u)—cases cited ; 88 Pa. 131; 11 Mass. 
256, 263; 44 IU. 202 ; 82 Barb. 100; 57 
Howard Pr. 208. 

It will not be granted in Minnesota on the 
petition of a now resident creditor, there 
being no domestic ones, in order to collect 
shares of a corporation ; 40 Minn . 242. An 
administrator in one state can Bue as such 
in another unless ancillary letters are taken 
ort, but this may be done after the bill is 


granted where no executor is named in the 
will, or where the one named dies, or is in¬ 
competent or unwilling to act. Such an 
administrator must follow the statute rules 
of distribution, except when otherwise di¬ 
rected by the will; Willard, Ex. ; 2 Bradf, 
22 ; 4 Mass. 634; 6 How. 56,60. The residu¬ 
ary legatee is appointed such administrator 
rather than the next of kin ; 2 PhiL 54, 310 ; 

1 Ventr. 217 ; 4 Leigh 152 ; 2 Add. 852 ; 1 
Williams, Ex. 6th Am. ed. (462) notes (h)(i). 

De bonis non. That which is granted 
when the first administrator dies before 
having folly administered. The person so 
appointed has in general the powers of a 
common administrator; Bacon, Abr. Exe¬ 
cutors , B, 1; Rolle. Abr. 607; 22 Mias. 47; 
27 Ala . 273 ; 9 Ina. 312 ; 4 Sneed 411; 81 
Miss. 516; 26 Vt. 170 ; 11 Md. 412 ; 6 Mete. 
167,168. 

A residuary legatee haa sufficient interest 
in an estate to request the appointment of an 
administrator a. b. n. to collect debts, 
whether it will make the estate solvent op 
not; 62 Conn. 218. 

De bonis non cum testament o annexo. 
That which is granted when an executor 
diee leaving a part of the estate u pad minis- 
tered. Comyna, Dig. A dm. B. 1; 8 Cush. 
23; 4 Watte 84. 88, 89. It cannot be based 
oq a will made in a foreign country if in¬ 
valid there because of defective execution; 
13 Pa. Co. Ct. 81. 

Durante absentia. That which subsists 
during the absence of the executor and until 
he has proved the will. In England, by 
statute, suoh an administration is raised 
during the absence of the executor, and is 
not determined by tho executor’s dying 
abroad; 4 Hagg. EocL 860; 8 Bos. & K 
86; eee 5 Bawle 364. . 

Durante minori estate. That which is 
granted when the executor is a minor. It 
continues until the minor attains his lawful 
age to act, which at common law is seven¬ 
teen years ; Godolph. 102 ; 5 Coke 29. When 
an infant is sole executor, the statute 88 
Geo. HI. o. 87, s. 6 provides that probate 
shall not be granted to him until his full age 
of twenty-one years, and that adm . cum test, 
annexo shall be granted in the mean time 
to his guardian or other suitable person. 
A similar statute provision exists in most of 
the UnitedStates. Thin adminis trator may 
collect assets, pfty debts, sell bona peritura, 
and perform such other acts as require im¬ 
mediate attention. He may sue and be 
sued; Bacon, Abr: Executor, B, 1; Cro. 
F.li* 718; 2 Bla. Com. 508 ; 5 Coke 26; 85 
N. H. 484, 468. 

Where there are no creditors or heirs of 
age, the tutor of minor heirs has a right to 
take possession of succession property and 
administer their interests in it; 48 La Ann. 
247. 

Foreign administration. That which is 
exercised by virtue of authority properly 
conferred bv a foreign power. 

The general rule in klngland and the 
United States is that letters granted abroad 
give no authority to sue or he sued in an¬ 
other jurisdiction, though they may be 
ground for new prob ate a uthority; 5 Yes. 
44 ; Cranch 151; 12 Wheat. 169; 2 Root 
463 ; 20 Mart. La. 288; 1 DalL 496; 1 Binn. 
68 ; 27 Ala. 273 ; 9 Tex. 18; 21 Mo. 484 ; 
29 Mias. 127 ; 4 Rand. 158; 10 Yerg. 288; 
5 Me. 261 ; 85 N. H. 484; 4 McLean C. C. 
577 ; 15 Pet. 1 ; 18 How. 456 ; 42 Bed. Rep. 
618 ; 9 N. Y. 8. 488. Hence, when persons 


are domiciled and die in one country as A, 
and have personal property in another as B, 
the authority must be had in B, but exer¬ 
cised according to the laws of A ; Story, 
Confl. Laws 23. 447 ; 15 N. H. 137 ; 15 Mo. 
118; 5 Md. 467; 4 Bradf. 151, 249 ; 27 Ct. 
Cls. 529, 536 ; and see Domicil. 

There is no legal privity between admin¬ 
istrators in different states. The principal 
ad m i n i s trator is to act in the intestate’s domi¬ 
cil, and the ancillary is to collect claims 
and pay debts in the foreign jurisdiction 
and pay over the surplus to his principal; 
2 Mete. Mass. 114; 3 Hagg. Eccl. 166; 6 
Humph. 116; 21 Conn. 577 ; 19 Pa. 476; 3 
Day 74 ; 1 Blatchf. A H. 806 ; 23 Miss. 166 ; 
2 Curt. Eccl. 241 ; 1 Rich. 116. 

An administrator appointed in Michigan 
cannot sue a resident of New York in the 
U. 8 . Circuit Court in that state when he 
had not taken out letters of administration 
in New York ; 130 U. S. 166. 

But some courts bold that the probate of 
a will in a foreign state, if duly authenti¬ 
cated, dispenses with the necessity of taking 
out new letters in their state ; 5 Ired. 421; 
2 B. Monr. 12 ; 18 id. 582 ; 4 Call 86 ; 15 Pet 

1 ; 7 Gill 95 ; 12 Vt. 589; 147 U. S. 557. So 
it has been held that possession of property 
may be taken in a foreign state, but a suit 
cannot be brought without taking out lettere 
in that state ; 2 Ala. 426 ; 18 Miss. 607 ; 2 
Sandf. Ch. 173. In Arizona suit may be 
brought upon a foreign judgment without 
t akin g out new letters of administration; 
88 Pac. Rep. (Ariz.) 555, See Conflict or 
Laws. 

Pendente lite. That which is granted 
pending the controversy respecting an al¬ 
leged will or the right of appointment. An 
officer of the court is appointed to take care 
of the estate only till the suit terminates ; 

2 P. Will. 589 ; 2 Atk. 286 ; 2 Lee 258; 1 
Hagg. EccL 318 ; 26 N. H. 583 ; 9 Tex. 13; 
16 Ga. 13; 18 N. J. L. 15. He may main¬ 
tain suits, but cannot distribute the assets ; 
1 Ves. sen. 825 ; 2 Ves. A B. 97 ; 1 Ball & 
B. 193; 7 Md. 283 ; 81 Pa. 465 ; 51 Mo. 193. 
The executor named in the will is not the 
proper person to appoint when he is the 
largest beneficiary under the will, and he 
is charged with influencing testator; 9 N. 
Y. 8 . 748. 

Public . That which the public adminis¬ 
trator performs. This happens in many of 
the states by statute in those oases where 
persons die intestate, without leaving an v 
who are entitled to apply for letters of ad¬ 
ministration : 3 Bradf. 151; 4 id. 252. 

The authority of a public administrator 
to take charge of an estate cannot be col¬ 
laterally questioned ; 109 Mo 90; 67 M iss. 
484. 

Special. That whioh is limited either in 
time or in power. Such administration 
does not come under the statutes of 81 Edw. 
III. o. 11, and 21 Hen. VHL c. 5, on which 
thfl m oder n English and American laws are 
founded. A judgment against a special Ad¬ 
ministrator binds the estate; 1 Sneed 430; 
although there is no property but merely a 
right of action, and if there is delay in 
granting the administration, a e pecial ad¬ 
ministrator might be appointed where im¬ 
mediate settlement could be made; 01 
Mich. 450. 

Jurisdiction over administrations is in 
England lodged in the ecclesiastical courts, 
ana these courts delegate the power of ad¬ 
ministering by letters of administration. 
In the United States, administratioh is a 
subject charged upon courts of civil ^juris¬ 
diction. A perplexing multiplicity of stat¬ 
utes defines the powers of such courts in the 
various states. The public officer author¬ 
ized to delegate the trust is called surro¬ 
gate, judge of probate, register of wills, 
etc.; Williams, Ex. 237, notes; 8 Cranoh 
536; 12 Gratt. 85; 1 Watts A 8 . 896; 11 
Ohio 257 ; 22 Ga- 481; 29 Mias. 127 ; 2 Gray 
238 ; 2 Jones N.. C. 887. In some states, 
these courts are of special jurisdiction, 

ted in 
91; 4 
433 ; 7 
1 Hill 
80 id. 

472 . 


while in others the power is ves 
county courts ; 2 Kent 410 ; 9 Dana 
Johns. Ch. 552 ; 4 Md. 1; 11 8 . A R. 
Paige, Ch. 112; 1 Green N. J. 480 ; 
w v ina. k MH: 19 id. 707: 
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/Vu/k of the intestate must have taken 
place. or the court will have no jurisdiction, 
t ihvrvc of the court is prtma facie evi¬ 
dence of his death, and puts the burden of 
disproof upon tho pArtv pleading ill abate¬ 
ment ; .3 Term 180 : 2d Barb. 383 ; 18 Ohio 
968 ; 150 I'- S. 84. 

The fomuilities and requisites in regard 
tc A-»i»d n»'TX'intin©nt 8 and rules, as to notice, 
defective proceedings, etc., are widely van* 
oua in the different states. Some of the 
later cases on the subject are these : 86 Mo. 
833 ; 38 Vt. 819 ; 38 Ala. N. 8 . 164, 218 ; 29 
ui 510; 1 Bradf. 183 : 2 ui. 300; 16 N. Y. 
180 ■ 4 Ind. 355: 10 id. 60: 18 Ill. 59 ; 81 
Mis®. 430 ; 13 La. Ann. 44 ; 88 Cal. 478 ; 43 
La. Ann. 458 ; 93 Mich. 433. If letters ap¬ 
pear to have been unduly granted, or to an 
unfaithful person, they will be revoked ; 9 
Gill 463 : 12 Tex. 100 : 18 Barb. 24 ; 14 Ohio 
368 : 4 Sneed 263 • 6 Mete. 370. 

The personal property of a decedent is ap¬ 
propriated to the payment of his debts, so 
?ar as required, and. until exhausted, must 
be first resorted to by creditors. And, bv 
certain statutes, courts may grant an ad¬ 
ministrator power to sell, lease, or mortgage 
land, when the personal estate of the de¬ 
ceased is not sufficient to pay his debts ; 1 
Bradf. 10. 182. 234 ; 3 id 50, 122, 157; 29 
Ala n. s. 210, 543; 4 Mich. 308 ; 4 Ind. 403 ; 
18 III. 519. The court may direct lands to 
be sold in order to pay taxes levied against 
decedent’s property ; 25 S. W. Rep. (Ky.) 594. 
The purchasers at such a sale get as full a 
title as if they had been distributees ; but 
no warranty can be implied by the silence 
of the administrator ; 2 Stockt. 206 ; 20 Ga. 
.588 ; 13 Tex. 323; 30 Miss. 147, 502 ; 81 id. 
348, 430; 83 Tex. 58. And a fraudulent 
sale will be annulled by the court; 16 N Y. 
174 ; 2 Bradf. 200. See Assets. 

Insolvent estates of intestate decedents 
are administered under different systems 
prescribed by the statutes of the various 
states • 4 R. I. 41 ; 34 N, H. 124, 881; 35 id. 
484; 1 Sneed 351 ; 3 Johns. Ch. 58. See, 
generally, Croswell* Hallett; Raff; Red- 
field ; Schooler ; Toller ; Williams ; Wil¬ 
lard ; Woeraer on Executors ; Blacks tone ; 
Kent ; Story, Conflict of Laws ; Domicil ; 
Conflict of Laws. 

Of Government. The management of 
the executive department of the govern¬ 
ment. 

Those charged with the management of 
the executive department of the govern¬ 
ment. See Limited administration. 

ADMINISTRATOR, A person au¬ 
thorized to manage and distribute the estate 
of an intestate, or of a testator who has no 
executor. 

In Enclish law, administrators are the office re of 
the Ordinary appointed by him in pursuance of the 
statute, and their title ana authority are derived ex¬ 
clusively from the ecclesiastical Judge, by grants 
railed letters of administration, williams. Ex. Ittl. 
At first the Ordinary was appointed administra¬ 
tor under the statute of Westm, 2d. Next, the 81 
EJw. III. c. 11, required the Ordinary to appoint the 
next of kin and the relations by blood of the de¬ 
ceased. Next, under the 21 Hen. VIII.. he could ap¬ 
point the widow or next of kin, or both, at his dis¬ 
cretion. 

The appointment of the administrator 
must be lawfully made with his consent, 
and by an officer having jurisdiction, . If 
an improper administrator be appointed, 
his acts are not void ab initio , but are good, 
usually, until his power is rescinded by 
authority. But they are void if a will had 
been made, and a competent executor ap- 
)x>inted under it : 8 Cra. 23 ; 1 Dane, Abr. 
5/8-561; 73 N. Y. 292. But, in general, 
anybody can be administrator who can 
make a contract. An infant cannot; 4 
Maas. 348 ; a feme covert may, with her 
husband’s permission: 4 Bac. Abr. 67; 3 
Salk. 21; 65 Pa. 311 ; 34 Ala. 40. Improvi¬ 
dent persons, drunkards, gamblers, and the 
like, are disqualified by Btatute; 6 N. Y. 
443 ; 14 id. 449 ; 30 N. J. 106. 

Persons holding certain relations to the 
intestate are considered as entitled to an 
appointment to administer the estate in 
established order of precedence ; 3 Redf. 

j 12. 

Order of appointment .—First in order of 
appointment .—The husband lias his wife's 


personal property; and takes out adminis¬ 
tration upon ner estate. But In some states 
it is not granted to him unless he is to 
receive the property eventually. So the 
widow can ordinarily claim sole administra¬ 
tion, though in the discretion of the judge 
it may be refused her, or she may be joined 
with another ; 3 Bla. Corn. 504; Williams, 
Ex. 343 ; 18 Pick. 38 ; 10 Md. 53; 56 Ala. 
270; 3 Pa- Dist. R. 743. The widow is en¬ 
titled to preference though she was not 
living with her husband at the time ; 11 Pa. 
Co. Ct. R 601; 13 id. 339. 


Second in order of appointment are the 
next of kin. Kinship is computed by the 
civil-law rule. The English order, which 
is adopted in some states, is, first, husband 
or wife ; second, sons or daughters ; third, 
grandsons or granddaughters ; fourth , 
great-grandsons or great-granddaughters ; 
fifth, father or mother; sixth, brothers or 
sisters; seventh, grandparents; eighth, 
uncles, aunts, nephews, nieces, etc. ; 1 Atk. 
454; 1 P. Will. 41; 3 Add. Eccl. 352; 24 
Eng. L. & Eq. 593 ; 13 La. Ann. 610; 3 Kent 
514 ; 50 Ala. 539. 

In New York the order is, the widow ; 
the children ; the father ; the brothers ; the 
sisters; the grandchildren ; any distributee 
being next of kin ; 1 Bradf. 64, 200, 259 ; 2 
id. 281, 322; 4 id. 13, 173; 3 Redf. 513. See 
5 Misc. Rep. 176. 

When two or three are in the same de- 

f ree, the probate judge or surrogate may 
ecide between them; and in England he 
is usually guided by the wishes of the ma¬ 
jority of those interested. This discretion, 
however, is controlled by certain rules of 
priority concerning equigradal parties, 
which custom or statute has made. Males 
are generally preferred to females, though 
from no superior right. Elder sons are 
preferred to younger, usually, and even 
when no doctrine of primogeniture subsists. 
So solvent persons to insolvent, though the 
latter may administer. So business men to 
others. So unmarried to married women. 
So relations of the whole blood to those of 
the half blood. So distributees to all other 
kinsmen. 

The appointment in all cases is voidable 
when the court did not give a chance to all 
parties to come in and claim it. In Massa- 
chusetts an administrator cannot be ap¬ 
pointed within thirty days, so as to deprive 
tne widow and the next of kin. In general, 
see Williams, Ex. 251: 1 Salk. 86 ; 15 Barb. 


302; 6 N. Y. 443 ; 5 Cal. 63 ; 4 Jones (N. 
C.) 274 ; 87 Pa. 163. 

Third in order of appointment. —Credi¬ 
tors (and, ordinarily, first the largest one) 
have the next right; 67 Law T. (N. S.) 503. 
To prevent fraud, a creditor may be ap¬ 
pointed when the appointee of the two pre¬ 
ceding classes does not act within a reason¬ 
able time. In the United States a creditor 
may make oath of his account to prove his 
debt, but no rule establishes tlie size of the 
debt necessary to be proved before appoint¬ 
ment ; 1 Cush. 525. After creditors, any 
suitable person may be appointed. Gener¬ 
ally, consuls administer for deceased aliens ; 
but this is by custom only, and in'England 
there is no such rule. 


Where all the persons applying for ap¬ 
pointment are equally qualified, and com¬ 
petent, the court must appoint the one 
having a prior right under tne statute, and 
it has no discretion ; 21 Nev. 462. 

Co-administrator8, in general, must be 
joined in suing and in being sued ; but, like 
executors, the acts of each, in the delivery, 
gift, sale, payment, possession, or release 
of the intestate’s gooos, are the acts of all, 
for they have joint power; Bac. Abr. Exec. 
C. 4; 11 Viner, Abr. 358; Comyns, Dig. 
Administration (B, 12); 1 Dane, Aor. 883 ; 2 
Litt. (Ky.) 315; 56 Ala. 173. If one is re- 
‘raoved by death, or otherwise, the whole 
authority is vested in the survivors ; 6 Yerk. 
167; 5 Gray 841; 29 Pa. 205. Each is liable 
only for the assets which have come to his 
own hands, and is not liable for the torts of 
others except when guilty of negligence or 
connivance; 1 Strange 20 ; 2 Ves. 267 ; 8 
Watts & 8 . 143 ; 8 Ga. 388; 5 Conn. 19 ; 
24 Pa. 413; 4 Wash. C. C. 186: 3 Sandf. 
Ch. 09 : 8 Rich. Eq. (So.- C.) 132. As to the 


several powers of each, see 10 Ired. 208 ; 9 
Paige, Ch. 52; 85 Me. 279; 4 Ired. 271 ; 28 
Pa. 471 ; 20 Barb. 91 ; 16 Ill. 829. 

A husband who has the right to adminis¬ 
ter may have a co-administrator appointed 
with him ; 118 N. C. 545. 

A note payable to two administrators for 
a debt due the estate may be transferred by 
the endorsement of one ; 15 R. I. 121 ; a 
surviving administrator has full power to 
act alone ; 8 Tex. Civ. App. 590. 

The duty of an administrator is in gen¬ 
eral to do the things set forth in his bond ; 
and for this he is generally obliged to give 
security; Williams, Ex. 439, Am. Notes; 4 
Yerg. 20 ; 5 Gray 07. He must publish a 
notice of his appointment, as the law 
directs. Usually he must render .an inven¬ 
tory. In practice, book accounts and un¬ 
liquidated damages are not inventoried, 
but debts evidenced by mercantile poper, 
bonds, notes, etc,, are; 1 Stockt. 572; 23 
Pa. 223. 

He must collect the outstanding claims 
and convert property into money ; 2 Kent 
415 ; 18 Miss. 404; Taml, 279; 1 Mylne & 
C. 8 ; 6 Gill & J. 171; 4 Edw. Ch. 718; 4 
Fla. 112 ; 20 Barb. 100; 25 Miss. 422; 57 
Ind. 198 ; 83 Penn. 193 ; but he cannot oc¬ 
cupy or lease the lands of the estate, or re¬ 
ceive rents or profits therefrom, as these 
descend to the heir; 131 Pa. 584. As to 
what constitutes a/sets, see Assets. 

For this purpose he acquires a property 
in the assets or the intestate. His right is 
not a personal one, but an incident to his 
offled; 9 Mass. 74, 352 ; 10 N. Y. 278. He 
owns all his intestate’s personal property 
from the day of death, and for any cause 
of action accruing after that day may sue 
in his own name ; Williams, Ex. 747 ; 4 
Hill (N. Y.) 57 ; 17 Vt. 170 ; 4 Mich. 170, 
132; 26 Mo. 70; 04 Vt. 511. This happens 
by relation to the day of death ; 12 Mete. 
425 ; 7 Jut. 493 ; 18 Ark. 424 ; 34 N. H. 407. 
An administrator is a trustee, who holds 
the legal property but not the equitable. 
If he is a debtor to the estate, and denies 
the debt, he may be removed ; but if he 
inventories it, it is cancelled by the giving 
of his bond ; 11 Mass. 268. 

He may declare, as administrator, when¬ 
ever the money when received will be 
assets; and he may sue on a judgment 
once obtained, as if the debt were his own. 
He may summon supposed debtors or 
holders of his intestate’s property to ac- 
oount, and has the right to an investiga¬ 
tion in equity. He may also bind the 
estate by arbitration ; 4 Harr. (N. J.) 457 ; 
35 Me. 357 ; 38 Pa. 239. He may assign 
notes, etc. See 35 N. H. 421; 28 Vt. 661 ; 
2 Stockt. 320 ; 29 Miss. 70; 3 Ind. 369 ; 18 
Ill. 116; 28 Pa. 459; 3 Patt. & H. Va. 462; 
1 Sandf. N. Y. 132. Nearly all debts and 
actions sutvive to the administrator. But 
he has no power over the firm’s assets, 
when his intestate is a partner, until the 
debts are paid ; 1 Bradf. 24, 165 ; he should 
merely refer in his inventory to the intes¬ 
tate’s interest in the partnership without 
attempting to give the items of property, 
as he can have no control over it until the 
affairs of the partnership are settled ; 03 
Mich. 355. He must pay the intestate’s 
debts in the order prescribed by law. There 
is no universal order of payment adopted 
in the United States ; but debts of the last 
sickness and the funeral are preferred debts 
everywhere; Bacon, Abr. Ex. L. 2; Wil¬ 
liams. Ex. 679, 1213 ; 2 Kent 416; 4 Leigh 
85 ; 10 B. Monr. 147; 7 Ired. Eq. 62 ; 23 
Miss. 228 ; 28 N. J. Ea. 327 ; 29 Ill. App. 184. 

Next to these, as a general rule, debts 
due the state or the United States are priv¬ 
ileged. This priority of the United States 
only extends to the net proceeds of the 
property of the deceased, and therefore the 
necessary expenses of the administration 
are first paid. The act of burial and its 
accompaniments may be done by third 
parties, who have a preferred claim there¬ 
for, if reasonable; 3 Nev. & M. 512; 8 Ad. 
& E. 348; 4 Sawy. 199. But the amount is 
often disputed; 1 B, <& Ad. 260; R. M. 
Charlt. 50, A claim for costs recovered by 
a creditor in an action to establish his claim 
is entitled to priority over the debts of the 
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estate; 8 N. Y. S. 852. If the administra¬ 
tor pays debts of a lower degree firet, he 
will tie liable out of his own estate in case 
of a deficiency of assets; 2 Kent 410. If 
he pays decedent’s debts from his own funds 
he is entitled to repayment from the pro¬ 
ceeds of lands originally liable for such 
debt; 22 S. W. Rep. (Ky.) 821. 

The statute prescribes a fixed time within 
which the administrator must ascertain 
the solvency of the estate. During this 
time he cannot be sued, unless he waives 
the right; 2 Nott Sc MoC. 269 ; 2 Duer 160 ; 
6 McLean, C. C. 448. And if the commis¬ 
sioner deems the estate insolvent, parties 
dissatisfied may resort to a court ana jury. 
If the administrator makes payments er¬ 
roneously, supposing the estate to be solv¬ 
ent, he may recover them, it being a mis¬ 
take of facts; 3 Pick. 261; 2 Gratt. 819. 

The administrator may plead the statute 
of limitations, but he is not bound to do 
so, if satisfied that the debt is just; 15 
S. Sc R. 231; 9 Dowl. Sc R. 40; 11 N. 
H. 208 ; 8 Mete. Maas. 869 ; 9 Mo. 262; 28 
AJa. N. s. 484; 10 Md. 242; 28 Pa. 05; 8 
How. 402 ; 10 Humphr. 801; 4 Fla. 481. 
He is, in some states, chargeable with in¬ 
terest, first, when he receives it upon assets 
put out at interest; second , when he uses 
them himself; third , when he has large 
debts paid him which he ought to have put 
out at interest; 5 N. H. 497; 1 Pick. 680; 
13 Mass. 232 ; but he is not liable where he 
has funds which he holds pending legal 
proceedings to determine the rights of the 
remaindermen ; 3 Misc. Rep. 170. In some 
cases of need, as to relieve an estate from 
sale by the mortgagee, he may lend the 
estate-money and charge interest thereon ; 
10 Pick. 77. The widow’s support is usually 
decreed by the judge. But the administra¬ 
tor is not liable for the education of infant 
children, or for mourning-apparel for rela¬ 
tives and friends of the deceased ; 11 Paige, 
Ch. 265; 11 S. & R. 16. 

He must distribute the residue among 
those entitled to it, under direction of the 
court and according to law ; 6 Ired. 4; 86 
Pa. 149, 363 ; 3 Redf. 461. But if he recog¬ 
nizes a claim as proper to be paid, and sub¬ 
sequently finds that there is no legal foun¬ 
dation for it, it is not binding upon the 
estate; 74 Md. 249. And even after action 
brought against him by a creditor he may 
apply the assets in payment of the debt 
of another creditor ; 24 Q. B. Div. 364. In 
Iowa valid claims that have been approved, 
though not formally filed, are entitled to 
be paid in the order with those properly 
filed ; 80 la. 750. 

The great rule is, that personal property 
is regulated by the law of the domicil. The 
rights of the distributees vestas soon as the 
intestate dies, but cannot be sued for till the 
lapse of the statute period of distribution. 
See 118th Novel of Justinian, Cooper's 
trans. 393 ; 2 P. Will. 447 ; 2 Story, Eq. Jur. 
g 1205; 20 Pick. 070; 12 Cush. 282 ; 31 
Miss. 556. See Distribution ; Conflict of 
Laws. 

The liability of an administrator is in gen¬ 
eral measured by the amount of assets. On 
his contracts he may render himself liable 
personally, or as administrator merely, ac¬ 
cording to the terms of the contract which 
he makes ; 7 Taunt. 581 ; 7 B. Sc C. 450 ; 78 
Tex. 519. But to make him liable person¬ 
ally for contracts about the estate, a valid 
consideration must be shown ; 3 Sim. 543 ; 2 
Brod. Sc B. 460. And, in general, assets or 
forbearance will form the only considera¬ 
tion ; 5 My. & C. 71 ; 9 Wend. 273 ; 13 id. 
557. But a bond of itself imports consider¬ 
ation ; and hence a bond given by adminis¬ 
trators to submit to arbitration is binding 
upon them personally; 8 Johns. 120 ; 22 
Miss. 161. He may compromise a Buit 
brought for the widow and next of kin, for 
the death of the intestate; 26 N. E. Rep. 
(III.) 653. In general, he is not liable when 
he lias acted in good faith, and with that 
degree of caution which prudent men ex¬ 
hibit in the conduct of their own affairs ; 2 
Ajshm. 437. The liability of an administra¬ 
tor for taxes on decedent’s estate is not per¬ 
sonal but official, and such liability is as¬ 
sumed by liis successor : 93 Cal. 465. It is 
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\V. Hob. Adm. 18 : 65 Fed. Rep. 1002. It 
has no jurisdiction over an action in p er- 
*>n<im against a pilot for damages arising 
from a collision between ships on the high 
seas, due to his negligence; [1892] 1 Q. B. 
278. 

The crimi’iuif jurisdiction of the court has 
Ivon transferred to the Central Criminal 
Court by the 4 «& 5 Will. IV. o. 88. It ex* 
tended to All crimes ami offences committed 
on the high seas, or within the ebb and flow 
of the tiae, and not within the body of a 
county. A conviction for manslaughter 
committed on a German vessel, by reason 
of negligent collision with an English ves¬ 
sel, within two and a half miles of the 
English coast, whereby a passenger on the 
English vessel was lost, is not within the 
jurisdiction of the English criminal courts ; 
46 L. J. M. C. 17. 

The first step in the process in a plenary 
action may be the arrest of the person of 
the defendant, or of the ship, vessel, or fur¬ 
niture ; in which cases the defendant ipust 
find bail or fidejussors in the nature of bail, 
and the owner must give bonds or stipula¬ 
tions equal to the value of the vessel and 
her immediate earnings; or the first step 
may be a monition to the defendant. In 
1340, the form of proceeding in this court 
was very considerably changed. The ad¬ 
vocates, surrogates, and proctors of the 
Court of Arches were admitted to practice 
there; the proceedings generally were 
assimilated to those of the common-law 
courts, particularly in respect of the power 
to take n'rd roce evidence in open court; 
power to compel the attendance of wit¬ 
nesses and the production of papers; to 
ordering issues to be tried in any of the 
courts of Nisi Prius, and allowing bills of 
exception on the trial of such issues, and 
the grant of power to admiralty to direct a 
new trial of such issues ; to make rules of 
court, and to commit for contempt. The 
judge may have the assistance of a jury, 
and in suits for collision he usually decides 
upon his own view of the facts and law, 
after having been assisted by, and hear¬ 
ing the opinion of, two or more Trinity 
Brethren. 

A court of admiralty exists in Ireland; 
but the Scotch court was abolished by 1 
Will. IV. c. 09. See Vice- Admiralty 
Courts. 

In American Law. A tribunal exer¬ 
cising jurisdiction over all maritime con¬ 
tracts, torts, injuries, or offences. 2 Pars. 
Mar. Law 508. 


The court of original admiralty jurisdiction In the 
United States La the United States District Court. 
From this court causes could formerly be removed, 
in certain cases, to the Circuit, and ultimately to 
the Supreme Court. After a somewhat protracted 
contest, the jurisdiction of admiralty has been 
extended beyond that of the English admiralty 
court, and Is said to be coequal with that of the 
English court as defined by the statutes of Rich. U., 
under the construction given them by the contem¬ 
poraneous or immediately subsequent courts of ad¬ 
miralty ; 2 Pars. Mar. Law 506 ; Beoed. Admir. U 7, 
8. See 2 Gall. C. C. 896 : Daveis 88 ; 8 Mas. C. C. 28 : 
I Stor C. C. 244 ; 2 id. 178 ; 12 Wheat 611 ; 2 Cranch 
408 ; 4 id. 444 ; 8 Dali. 207; 6 How. 844 : 17 id. 808, 
<77 ; 18 id. 287 ; 10 id 82, 289 ; 20 id. 206, 5M. 


So much of the foregoing as relates to 
appeals from Circuit and District Courts of 
the United States to the Supreme Court has 
been changed by chap. 517, 1 Sup. Rev. 
Stats., so that appeals may be taken direct 
from those courts to the Supreme Court 
from the final sentences and decrees in prize 
causes; in other admiralty cases appeals 
will lie from Circuit and District Courts to 
the Circuit Courts of Appeals, the decision 
of the latter courts being final. In certain 
cases, however, the decisions of the Circuit 
Courts of Appeals may be reviewed by the 
Supreme Court, for which see Courts op 
the United States. 


It extends to the navigable rivers of t 
United States, whether tidial or not, t 
lakes, and the waters connecting them ; 
WalL 455,411 ; 8 Wall. 15 ; 12 How. 448 ; 
WalL 624 ; 11 id. 185 ; 10 id. 522 ; 40 Fe 
Eep. 765; to a stream tributary to t 
lakes, but lying entirely within one etat 
1 Brown, Adm. 834 ; to a ferry-boat plyi 
between opposite sides of the Miasuair 
River; 5 Bias. 200; to a steam ferry-bc 


to carry railway cars across the Mississippi; 
48 Fed. Rep. 812 ; to an artifioial ship-oanal 
connecting navigable waters within the 
jurisdiction ; 2 Hughes 12 ; to the Welland 
canal; 1 Brown, Adin. 170; Newb. 101. 
See as to Erie canal, 8 Ben. 150 ; to the De¬ 
troit River, out of the jurisdiction of any 

f >articular state and within the territorial 
imits of Canada ; 150 U. S. 249. The Judi¬ 
ciary Act of 1789 (R. S. § 508), while con¬ 
ferring admiralty jurisdiction upon the 
Federsd courts, saves to suitors their pom- 
inon-law remedy, which has always existed 
for damages for collision at sea ; 102 U. S. 
118; where a vessel is outside of th* terri¬ 
torial limitation of the civil process of a 
court, jurisdiction by stipulation or consent 
of the master, cannot be obtained for the 
purpose of a libel tn rem ; 41 Fed. Rep. 109. 

Admiralty has jurisdiction of a libel by 
mariners for wages against a vessel plying 
on navigable waters, even though lying en¬ 
tirely within one state; 2 Am. L. Rev. 455 ; 
but see 3 610, where all the cases on ad¬ 

miralty jurisdiction by reason of locality 
are fully treated. Abo for services as en¬ 
gineer on a tug-boat; 46 Fed. Rep. 290. 

Its civil jurisdiction extends to cases of 
salvage; 2 Cranch 240; 1 Pet. 511; 12 id. 
72 ; 2 Low, 803; 50 Fed. Rep. 574 ; 69 id. 
177; bonds of bottomry, respondentia, or 
hypothecation of ship and cargo ; 1 Curt. 
C. C. 840 ; 3 Sumn. 228 ; 1 Wheat. 96; 4 
Cranch 328 ; 8 Pet. 538 ; 18 How, 63; sea¬ 
men’s wages; 1 Low. 203 ; 2 Pars. Mar. 
Law 509 ; 49 Fed. Rep. 651 ; seizures under 
the laws of impost, navigation, or trade ; 1 
U. S. Stat. at Large, 70 ; 4 Biss. 150 ; 1 1 
Blatch. 416; Chase, Dec. 603; 6 Biss. 505; 
cases of prize or ransom ; 8 Dali. 0 ; charter- 
parties ; 1 Sumn. 551; 2 id. 589 ; 2 Stor. C. 
C. 81; Ware 149; contracts of affreight¬ 
ment between different states or foreign 
ports; 2 Curt. C, C. 271; 2 Low. 173; 2 
Sumn. 567 ; Ware 188, 203, 322 ; 0 How. 
344 ; and upon a canal-boat without powers 
of propulsion, upon an artificial canal; 21 
Int. Rev, Rec. 221; but not to coal barges, 
not licensed or enrolled ; 46 Fed. Rep. 204 ; 
for injury to vessel in passing through a 
drawbridge over a navigable river ; 40 Fed. 
Rep. 765 ; 45 Fed. Rep. 260 ; but not against 
schooner for damages done to drawbridge ; 
55 Fed. Rep. 546; but see also, contra, 60 
Fed. Rep. 560; contracts for conveyance 
of passengers ; 10 How. 469 ; 1 Blatchf.500, 
569; 1 Abbott, Adm. 48 ; 1 Newb. 494; 
contracts with material-men; 4 Wheat. 
438 ; 0 Ben. 564 ; see 20 How. 893 ; 21 Boat. 
Law Rep. 601; jettisons, maritime contri¬ 
butions, and averages; 0 McLean 578 ; 7 
How. 729; 19 id. 102 ; 21 Bost. Law Rep, 
87, 96 ; pilotage ; 1 Mas. C. C. 508 ; 10 Pet. 
108 ; 12 How. 299 ; see 2 Paine C. C. 181: 
9 Wheat. 1 , 207 ; 13 Wall. 286 ; 1 Low. 177 ; 
1 Sawy. 463 ; 5 Ben. 674; R. M. Charlt. 
302, 314; 8 Mete. 332 ; 4 Boet. Law Rep. 
20 ; contracts for wharfage ; 9£ U. S. 68 ; 5 
Ben. 60, 74 ; 15 Blatch. 473 ; to injuries to 
a vessel by reason of a defective dock ; 45 
Fed. Rep. 588; but not to injuries to 
wharves; 1 Brown, Adm. 856 ; contracts 
for towage; 5 Ben. 72 ; surveys of ship and 
cargo; Story, Const. § 16^5 ; Bened. Adm. 
§ 292 ; 5 Mas. 465 ; 10 Wheat. 411 ; but see 
2 Pars. Mar. Law 511, n.; and generally 
to all assaults and batteries, damages, and 
trespasses, occurring on the high seas ; 2 
Pars. Mar. Law see 2 Sumn. 1 ; Chase, 
Dec. 14Q, 160 ; 6 Ben. 68 ; for injury to sea¬ 
men in consequence of negligence of master 
or owner; 43 Fed. Rep. 692; 46 Fed. Rep. 
400; contract for supplies to a vessel; 48 
Fed. Rep. 689 ; id. 669; but see 68 Fed. 
Rep. 599 ; 46 id. 397 ; but not for supplies to 
a pile-driver ; 09 Fed, Rep. 1006; for labor 
and material in completing and equipping 
a new vessel after she has been launched 
and named; 46 Fed. Rep. 797; but not to 
contracts to procure insurance; 68 Fed. 
Rep. 608; nor to reform a policy of marine 
insurance; 66 Fed. Rep. 169. It also ex¬ 
tends to actions for damages for death 
caused by collision on navigable waters; 
55 Fed. Rep. 98; and for injury to a sea¬ 
man from the explosion of a steam tug 
boiler due to negligence ; 46 Fed. Rep. 400 ; 
or to a laborer, working in the hold of a 


vessel, from a piece of timber sent without 
warning down a chute by a person work¬ 
ing on a pier; 00 Fed. Rep. 140. It also 
extends to a bath-house built on boats 
but designed for transportation ; 01 Fed. 
Rep. 092. A contract for launching a ves¬ 
sel, where the vessel has been stranded a 
quarter of a mile up the beach by ft storm, 
is a maritime contract, for which the ves¬ 
sel is liable in rem ; 48 Fed. Rep. 6C9. The 
wrongful arrest and imprisonment of sea¬ 
men who have deserted and are found on 
shore is not a maritime tort; 60 Fed. Rep. 
912. 

Its criminal jurisdiction extends to all 
crimes and offences committed on the high 
seas or beyond the jurisdiction of any coun¬ 
try. The criminal jurisdiction of the U. S. 
courts is extended to the Great Lakes by 20 
St. L. 424. The open waters of the Great 
L&k/es are high seas within the meaning of 
R. S. § 5346 ; 150 U. S. 249. See, as to ju¬ 
risdiction generally, the article UNITED 
States Courts. 

A civil suit is commenced by filing a libel, 
upon which a warrant for arrest of the per¬ 
son, or attachment of his property if he 
cannot be found, even thougn in the hands 
of third persons, or a simple monition to 
appear, may issue; or, in suits in rem, a 
warrant for the arrest of the thing in ques¬ 
tion ; or two or more of these separate pro¬ 
cesses may be combined. Thereupon bail 
or stipulations are taken if the party offer 
them. 

In most cases of magnitude, oral evidence 
is not taken ; but it may be taken, and it is 
the general custom to hear it in cases where 
smaller amounts are involved. The decrees 
are made by the court without the interven¬ 
tion of a jury. 

A suit \n rem and a suit in personam may 
be brought concurrently in the same court, 
when arising on the same cause of action ; 
40 Fed. Rep. 590 ; 44 id. 102. 

In criminal cases the proceedings are 
similar to those at common law* 

Consult the article United States 
COURTS ; Conkling ; Dunlap, Adm. Prac. ; 
Sergeant; Story, Const.; Abbott, Sh. ; Par¬ 
sons, Mar. Law; Kent; Flanders, Sh. ; 
Kay, Sh.; Henry’s Adm. Jur. & Proceed.; 
and the following cases, viz. : 2 Gall. 398; 
6 Mas. 405 ; Daveis 93 ; 4 How. 447 ; 12 id. 
443 ; 20 id. 290, 393, 583 ; 21 id. 244, 248; 
23 id. 209, 491. See Liens. 

ADMIRALTY, FIRST LORD OF 
THE. The first member of the body of com¬ 
missioners who are at the head of the British 
Navy, and perform certain of the duties that 
formerly rested with the Lord High Ad¬ 
miral. The First Lord is a member of 
Parliament, and usually of the Cabinet. 
Stand. Diet. 

ADMISSIBLE. Such as may be ad¬ 
mitted, conceded, or allowed; worthy or 
capable of being entertained or admitted 
Applied, in law, usually to evidence, which is 
designated as admissible or inadmissible. 
Stand. Diet. See under Evidence. 

ADMISSION (Lat. ad, to, mittere , to 
send). 

In Practice. The act by which attor¬ 
neys and counsellors become recognized as 
officers of the court and are allowed to 
practise. The qualifications required vary 
widely in the different states. See an ar¬ 
ticle in 15 Am. L. Rev. 295; also a learned 
report to Amer. *Bar Abso. by Mr. Carleton 
Hunt, published in Rep. of 2d An. Meeting, 
1879, and the reports of same for 1898-1896. 

It is an encroachment upon the judiciary 
for the legislature to say that attorneys 
shall be admitted in specified cases, the 
question being a judicial, and not a legisla¬ 
tive one ; 123 Pa. 527. 

As to the admission of women, see 16 
Colo. 441. 

In Corporations or Companies. The 
act of a corporation or company by which 
an individual acquires the rights of a mem¬ 
ber of suoh corporation or company. 

In trading and joint-stock corporations no 
vote of admission is requisite; for any per¬ 
son who owns stock therein, either by orig¬ 
inal subscription or by transfer, is in gen- 
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eral entitled to, and cannot be refused, the 
rights and privileges of a member ; 9 Mass. 
364 ; Dougl. 524 ; 1 Mann. & R. 529. 

All that can be required of the person de¬ 
manding a transfer on the books is to prove 
to the corporation his right to the property. 
See 8 Pick. 90. 

In a mutual insurance company it has 
been held that a person may become a mem¬ 
ber by insuring his property, paying the 
premium and deposit-money, ana rendering 
himself liable to be assessed according to 
the rules of the corporation ; 2 Mass. 318. 

ADMISSIONS. In Evidence. Con¬ 
fessions or voluntary acknowledgments 
made by a party of the existence or truth 
of certain facts. 

As distinguished from confessions, the term is ap¬ 
plied to civil transactions and to matters of fact In 
criminal cases where there is no criminal Intent. 
See Confessions. 

As distinguished from consent, an admission may 
be said to be evidence furnished by the party's own 
act of his consent at a previous period. 

Direct, called also express, admissions 
axe those which are made in direct terms. 

Implied admissions are those which re¬ 
sult irom some act or failure to act of the 
party. 

Incidental admissions are thoee made in 
some other connection, or involved in the 
admission of Borne other fact. 

As to the parties by whom admissions 
must have been made to be considered as 
evidence :— 

They may be made by a party to the re¬ 
cord, or by one identified in interest with 
him ; 9 B. & C. 535; 7 Term 563 ; 1 Dali. 
65. Not, however, where the party of rec¬ 
ord is merely a nominal party and has no 
active interest in the suit; 1 Campb, 892 ; 
2 id. 561 ; 2 Term 763 ; 3 B. & C. 421 ; 5 
Pet. 580 ; 5 Wheat. 277 ; 7 Mass. 181 ; 9 Ala. 
N. 8 . 791; 20 Johns. 142 ; 5 Gill & J. 184 ; 
nor by one of several devisees on a contest 
of a will for incapacity and undue influence ; 
98 Mich. 183. 

They may be made by one of several hav¬ 
ing a joint interest, so as to be binding upon 
all; 2 Bingh. 306 ; 8 id. 309 ; 8 B. & C. 86 ; 

1 Stark. 488 ; 2 Pick. 581 ; 3 id. 291 ; 4 id. 
382; 1 M’Cord 541; 1 Jolms. 3 ; 7 Wend. 
441 ; 4 Conn. 336 ; 8 id , 268 ; 7 Me. 26 ; 5 
Gill & J. 144; 1 Gall. 635. Mere ocuimun¬ 
ity of interest, however, as in case of co¬ 
executors ; 1 Greenl. Ev. § 176; Steph. Ev. 
Art. 17; 4 Cowen, 499; 16 Johns. 277; 
trustees, 3 Esp. 101; co-tenants; 4 Cowen 
488 ; 15 Conn. 1 ; is not sufficient. Ad¬ 
missions of one of several defendants against 
his interests will be receivable in evidence 
against him only ; 88 Ga» 541. 

The interest in all cases must have sub¬ 
sisted at the time of making the admissions ; 

2 StaVk. 41 ; 4 Conn. 544 ; 14 Mass. 245 ; 5 
Johns. 412 ; 1 S. & R. 526; 9 id. 47 ; 12 id. 
328. Admissions made by one subsequently 
appointed administratrix, are not admis¬ 
sible against her when suing as such nor 
against her successor in office ; 46 Ill. App. 
307 ; 41 id. 419 ; 65 Hun 404. 

They may be made by any person inter¬ 
ested in the subject-matter of the suit, 
though the suit be prosecuted in the name 
of another person as a cestui que trust: 1 
Wila. 257 ; 1 Bingh. 46; but see 8 N. & P. 
598 ; 6 M. & G. 261; or by an Indemnifying 
creditor in an action against the sheriff ; 7 
C. & P. 629. 

They may be made by a third person, a 
Btranger to the suit, where the issue is sub¬ 
stantially upon the rights of such a person 
at a particular time; 1 Greenl. Ev. S 181; 
2 Stark. 43 ; or one who has been expressly 
referred to for information ; 1 Campb. 866 , 
n.; 8 C. & P. 632; or where there is a pri¬ 
vity as between ancestor and heir; BB. & 
Ad. 223 ; 1 Bingh. n. C. 430 ; assignor and 
assignee ; 54 Taunt. 16 ; 2 Pick. 536 ; 2 Me. 
242; 10 td. 244; 8 Rawle 437 ; 2 M’Cord 
241 ; 17 Conn. 899; intestate and adminis¬ 
trator ; 8 Bingh. n. c. 291; 1 Taunt. 141; 
grantor and grantee of land ; 4 Johns. 230 ; 
7 Conn. 810; 4 S. ft. R. 174; and others. 
Letters written by a third person at defend¬ 
ant's request about the matter in contro¬ 
versy, are admissible: 45 III. App. 872. 


They may be made by an agent, so as to 
bind the principal; Story, Ag. §§ 134-137 ; 
Steph. Ev. 17 ; declarations of an architect 
to the contractor in directing operations 
are admissible against the owner in an ac¬ 
tion for price of work and material ; 133 N. 
Y. 298 ; so far only, however, as the agent 
has authority ; 1 Greenl. Ev. § 114; Tayl. 
Ev. 533-636 ( 8 th ed.); 83 Ala. 543 ; 62 Mich. 
424 ; 114 N. Y. 415; and not, it would 
seem, in regard to past transactions; 6 
Mees. <fc W. Exch. 68 ; 11 Q. B. 46; 7 Me. 
421; 4 Wend. 894; 7 Harr. & J. 104; 19 
Pick. 220 ; 8 Mete. 142. Declarations of 
agent not in the course of the business of 
the agency, will not prove agency or ratifi¬ 
cation ; 48 Ill. App. 659. One cannot prove 
agency by the declarations of an alleged 
agent only; 7 Misc. Rep. 165 ; nor will acts 
and conduct of an alleged agent not ac¬ 
quiesced in by the principal, establish 
agency ; 39 S. C. 525. 

Thus, the admissions of the wife bind the 
husband so far only as she has authority 
in the matter ; 4 Campb. 92 ; 1 Carr. & P. 
621; 7 Term 112; and so the formal admis¬ 
sions of an attorney bind his client; 7 C. ft 
P, 6 ; 1 M. & W. 508; but not a necessa¬ 
rily fatal admission unintentionally made ; 
155 Pa. 429 ; nor when not within the scope 
of his authority ; 69 Hun 28; and see 2 
C. &K. 210 ; 8 C. B. 608. Declarations of a 
husband in the absence of his wife are not 
admissible to affect the title of his w ife to 
personal property ; 160 Pa. 273; nor will 
nis admissions affect the wife’s separate 
estate ; 83 Tex. 290. 

Implied admissions may result from as¬ 
sumed character; 1 B. & Aid. 677; 2 
Campb. 513; from conduct *, 2 Sim; & S. 
600 ; 6 C. & P. 241 ; 9 B. & C. 78 ; 9 Watts 
441; from acquiescence, which is positive 
in its nature; 1 Suran. 814; 4 Fla. 340 ; 3 
Mas. 81 ; 2 Vt. 276; from possession of 
documents in some cases ; 5 C. & P. 75 ; 25 
State Tr. 120 . 

In civil matters, constraint will not avoid 
admissions, if imposition or fraud were not 
made use of. 

Admissions made in treating for an ad¬ 
justment cannot be -given in evidence ; 88 
Mo. 323; 117Mass.50; 18 Ga. 406 ; 40 N. Y. 
Sup. Ct. 8 ; whether made “ without preju¬ 
dice ” or not; 2 Whart. Ev. § 1090; 15 Md. 
610; but they may be as to independent 
facts; 117 Blass. 55; 44 N. H. 228. 

Admissions of one in possession of lands, 
made to others than the owner, are to be 
considered in determining whether hia 
possession is adverse to the owner; 4 Tex. 
Civ. App. 291. 

Judicial admissions; 1 Greenl. Ev. § 205; 
2 Campb. 341 ; 5 Mass. 865; 5 Pick. 285, 
those which have been acted on by others; 
8 Rob. La. 248 ; 17 Conn. 356 ; 18 Jur. 268 ; 
and in deeds as between parties and privies ; 
4 Pet. 1; 8 id. 611; are conclusive evidence 
agAinst the party making them. 

Declarations and admissions are admis¬ 
sible to prove partnership, if made by 
alleged partners ; 8 Misc. Rep. 502; admis¬ 
sion of one that he is in partnership with 
another, is not' binding on the latter; 50 
Mo. App. 124, 

It frequently occurs in practice, that, in 
order to save expenses as to mere formal 
proofs, the attorneys on each side consent 
to admit, reciprocally, certain facts in the 
cause without calling for proof of them. 

These are usually reduced to writing, and 
the attorneys shortly add to this effect, 
namely, "We agree that the above facta 
shall on the trial of this cause be admitted, 
and taken as proved on each side ; ” and 
signing two copies how called "admis¬ 
sions" or stipulations," in the cause, each 
attorney takes one ; Gresley, Eq. Ev. 88 . 

In Pleading. The acknowledgment or 
recognition by one party of the truth of 
some matter alleged ny tne opposite party. 

Inequity. 

Partial admissions are those which are 
delivered in terms of uncertainty, mixed 
up with explanatory or qualifying circum¬ 
stances. 

Plenary admissions are those which ad¬ 
mit the truth of the matter without qualifi¬ 
cation, whether it be asserted as from in¬ 


formation and belief or as from actual 
knowledge. 

At Law, 

In all pleadings in confession and avoid¬ 
ance, admission of the truth of the opposite 
party’s pleading is made. Express admis¬ 
sions may be made of matters of fact only. 

Tho usual mode of making an express 
admission in pleading is, after saying that 
the plaintiff ought not to have or maintain 
his action, etc., to proceed thus, " Because 
he says that, although it be true that,” etc;., 
repeating such of the allegations of the 
adverse party as are meant to be admitted ; 
Lawee, Civ. PI. 143, 144. See 1 Chitty, PI. 
600 ; Archb. Civ. PI. 215. 

Pleadings which have been withdrawn 
from a court of law may be offered in evi¬ 
dence subject to explanation, to prove ad¬ 
missions of the pleader: 42 Ill. App. 375 ; 
admissions contained in original answer 
are not conclusive, where an amended an¬ 
swer has been filed excluding such matter ; 
22 S. W. Rep. (Tex.) 1002 ; the plea of the 
general issue admits the corporate existence 
of the plaintiff corporation; 127 Ill. 332; 
and in many states, in a suit against a firm 
or corporation, the partnership or corpo¬ 
rate existence is taken as admitted unless 
denied by affidavit filed with the pleas; 
where the complainant sets a plea down 
for argument without reply, he admits its 
truth, but denies its sufficiency ; 86 Fed. 
Rep. 838. 

Allegations of the complaint not denied 
by the answer are to be taken as true ; 129 
U. 8 . 288. 

ADMITTANCE. In English Lav* 

The act of giving possession of a copyhold 
estate. It is of three kinds : namely, upon 
a voluntary grant by the lord, upon a sur¬ 
render by tne former tenant, and upon 
descent. 2 BLa. Com. 366-370. 

AD MITTEN DO IN SOCIUM. In 
English Law. A writ associating certain 
persons to justices of assize. Cowel. 


ADMIX TURE 
fusion of Goods. 


See Accession ; Con- 


ADMONITIO THIN A, See Thin a 
Adajonttio. 

ADMONITION. A reprimand from a 
judge to a person accused, on being dis¬ 
charged, warning him of the consequences 
of his conduct, and intimating to him that, 
should he be guilty of the same fault for 
which he has been admonished, he will be 
punished with greater severity. Merlin, 
R6pert. 

The admonition was authorized as a 
species of punishment for slight misde¬ 
meanors. See Verbal Admonitions. 

ADNEPO0. The son of a great-great- 
grandson. Calvin us, Lex. 

ADNEFTIS. The daughter of a great- 
great-granddaughter. Calvinus, Lex. 

ADNOTATIO (Lat. no tare). A sub¬ 
scription or signing. 

In the civil law, casual homicide was excused by 
the indulgence of the emperor, signed with hi* own 
sign- man ual, called adnotatio Code, 9.10.6 i 1 Bl^ 
Com. 187. 

A Dft T/Bfl fTENGE. That age which 
follows puberty and precedes the age of 
majority. It commences for males at four¬ 
teen, and for females at twelve years com¬ 
pleted, and continues until twedty-one 
years complete. Wharton. 

ADOPTION. The act by which a per¬ 
son takes the child of another into his 
family, and treats him as his own. 

A juridical act creating between two per¬ 
sons certain relations, purely civil, of pater- 
nity and filiation# 0 Dcroolonibo, ^ 

Adoption was practised In the remotest antiquity, 
and was established to console those who had no 
children of their own. Cicero asks, 
adoptionit f nempe ut i* adoptat, qui prorre- 

areju/n liberos point. ft cum 
tus" At Athens, he who had adopted a sop was not 
at liberty to marry without the permission or the 
magistrates. Qalui Ulpian, and the 
Justinian only treat of adoption as an act creating 
the paternal power. Originally, the object of 
adoption was to Introduce a person Into the family 
nnd to acquire the paternal power over him The 
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took t-Sc name of the adopter. and only 
pmwrml hi* own adJecUvely. es Sripio ^Cmiii- 
ohm ; ('ivw (Vl.inAHM, MA According to Ctc*nx 
».loption« produced the right of succeeding to the 
name. the property - , end the lores: '*kereditates 
«ow»ia»*, prow***, *ii*ron»» wot/n MuU;" Pro 

rv-» u ia » , 

The flu* mvxlr ot adoption *u In the form of a 
Ww pM**d br the rnxifiii onabi Afterwards. It 
vii effected V*y the mdmiprt/io. aiinahoper cm rf 
Mnw, ud the oewio ; by mirim of the first 

tbs mtinftl •uLhonly of Lhp father tm dissolved, 
udbr the mx'v'OvI the adoptloo «m completed. Hn 
f^ajjvxpario w a («>)enir Mile mad* to the emptor 
\u presence of rt>e Homan ciitten* twh\' represented 
the fire i len irn of the Homan people*, and a lib* 
»-i pens or sealmnvan. to weigh the pkve of copper 
which represented the price. H>- thw sole the per- 
awi ai*»1 neoome svibjeot to the wonripiw* of the 
purchaser. who then rmanoipated hint; whereupon 
he fell again under the paternal power ; and in or- 
der to exhaiaa it entirely it wee oeoeeeary to repeat 


tfx> atvueho three timer: #i pater tuiun ter ren- 
jUhu o pofrr fiber e»fo After the pater¬ 
nal power was thug dissolved. the party who de- 
■urtxf to adopt the eon instituted a fictitious suit 
against the purchaser who held him in manctpiiim, 
aUoglng that the person belonged to him or was 
subject to his paternal power; the defendant not 
denying the fact, the praetor rendered a decree ac¬ 
cordingly. which constituted th° cestio injure, and 
completed the adoption Adoptantur autem, cure 
i parent* ia ox/xj potentate runt, tertia mancipa¬ 
tion* m jure ceduntur, atque aJ> eo, qui adopiat, 
iipud mm apud quern iepu actio est, vmdicantur ; 
Gell 5. 19. 

Towards the end of the Republic another mode of 
adoptioa had been Introduced by custom. This was 
by a declaration made by a testator, in his will, that 
he considered the person whom he wished to adopt 
as his son ; In this manner Julius Cmsar adopted 
Octavius. 

It is said that the adoption of which we hare been 
sneaking was limited to persons alieni juris. But 
them was another species of adoption, (ailed adro¬ 
gation, which applied exclusively to persons who 


me* : #» paterJihum ter rm- 
iibrreifo After the pater- 


>ne who 


gation, which applied exclusively to persons who 
were rui juris. By the adrogation a pater-famiiiasy 
with all who were subject to his patria potestas, as 
well as his whole estate, entered Into another family, 
and became subject to the paternal authority of the 
chief of that family. Qua species adoptionis did- 
tur adrogatio , quia et is qui odoptat rogatur, id est 
inte rrog atur, an vetit mm quern adopturus sit jus- 
turn sitn jUium esse ; et is, qui adoptatur rooaiur 
aa id Jen patiatur ; etpoptuus rogatur an id fieri 
jubeai: Gaius, 1. 99. Tbe formal® of these Inter- 
rogations are given by Cicero, in his oration pro 
Do*. 90; “ Velitis, jubeatis, Qutntcs, uti Lucius 
Valerius Lmcsr Titio tan jure iepeque /Uius sitn lief, 
7 «as« si ex eo pair* matreque familias qjus no fas 
esset, utique eo vita necisque in ram potestas siet 
ah pariendo fUio est; hoc \ta ut din vo*, Quirite* 
rogo." This public and solemn form of adoption 
remained unchanged, with regard to adrogation, 
until the time or Justinian: up to that period It 
ooukl only take place popult auctoritaie. Accord¬ 
ing to the Institutes, 1. 11 . l, adrogation took pine* 
by vlrtoe of a r e s cr ipt of the emperor,—principal* 
rescripto, which onlv issued causa eognita ; and tbe 
ordinary adoption took place In pursuance of tbe 
authorisation of the magistrate ,—tmperic magistra- 
tus. The effect of the adoption was also modified 
In each a manner, that if a son was adopted by a 
stranger, extranea persona, he pr eserved all the 
family rights resulting from his birth, and at tbe 
■me time acquired all the family rights produced 
by the adoption. 


the family rights produced 


In the United States, adoption is regu¬ 
lated by tbe statutes of tbe several states. 
See 1 Am. A Eng. Enc. of Law, 204-207. 
In Louisiana, where the civil law prevails, 
it was abolished by the Code of 1808, art. 
35, p. 50. See 18 La. Ann . 517. In many 
of the continental states of Europe it is 
stall permitted under various restrictions. 

When an infant child has been released 
to another, such release is not revocable 
without sufficient legal reasons ; 54 Ga. 10; 
and unless proceedings to revoke are made 
promptly, it will be fatal to their mainte¬ 
nance ; 101 Ind. 840. 

For legal status of adopted children, see 
31 Cent. L. J. «7. 

ADOTIPULATOR. In ancient Ro¬ 
man law, an accessory party to a promise, 
who received the same promise as his prin¬ 
cipal did, and could equally receive and 
exact payment, even if his principal vfrere 
dead. Black; Sand. Inst. ( 5 th ed.), 348. 
8 ee also Hunter’s Rom. Law (2nd ed.), 563. 
See Stipulatio ; Stipulator. 

ADraOJOBSOB (Ut. tmmitten). 
Une who binds himself for another; a 
•nroty; a peculiar species of pjqu—or. 
Cslnnue, Lex. 

The term is used in the nine sense in tbs 

Scotch law. The cantionary engagement 
was undertaken by a separate act: hence, 
one entering into it was called adpromissor 
(promissor in addition to). Erakine, Tnw. 8 . 


a female, under twelve. Dig. 1. 7. 17. 1. 

ADSCRIFTI (Lat. scribere). Joined to 
by writing; ascribed ; set apart; assigned 
to ; annexed to. 

ADSCREPTI GXJSBJB. Slaves who 
served the master of the soil; who were an¬ 
nexed to the land, and passed with it when 
it was conveyed. Calvinus, Lex. 

Them ssrvi adscripti (or adeerfpfi/ii) nlctxx held 
the same position as the viiJems regardant of tbe 
Normans; 8 Bis. Com. 9a See 1 PoU. & Halt. S72 


A n SC HIP TITIT (Lat.). A Bpeciee of 
slaves. See 1 PoU. A Malt. 872. 

Those persons who were enroUed and 
liable to oe drafted as legionary soldiers. 
Calvinus, Lex. 

ADSESSORES (Lat. sedere). Side 
judges. Those who were joined to the regu¬ 
lar magistrates as assistants or advisers; 
those who were appointed to supply the 
place of the regular magistrates in certain 
cases. Calvinus, Lex. 

ADULT. In Civil Law. A male in¬ 
fant who has attained the age of fourteen ; 
a female infant who has attained the age of 
twelve. Domat, Liv. Prel. tit. 2. § 2, n. 8 . 

In Common Law. One of the full age 
of twenty-one. Sw&nst. Ch. 558. 

ADULTER (Lat.). One who corrupts ; 
one who corrupts another man’s wife. 

Adulter aoHdorum. A corrupter of 
metals ; a counterfeiter. Calvinus, Lex. 

ADTJLTERA (Lat). A woman who 
commits adultery- Calvinus, Lex. 

ADULTERATED BUTTER. Adul¬ 
terated butter, as defined by $ 4 of the Act 
of May 9, 1902, includes: (l) a grade pro¬ 
duced by treatment of different lota of butter 
to which a chemical or other substance is 
added to deodorise it or to remove rancidity : 

( 2 ) a butter product with which is mixea 
a foreign substance to lessen its cost ; and 

(3) ‘’any butter in the manufacture or 
manipulation of which any process or ma¬ 
terial is used with intent or effect of causing 
the absorption of abnormal quantities of 
water, milk, or cream. 

In 1907, tbe Commissioner of Internal 
Revenue, with the approval of the Secretary 
of the Treasury, promulgated Regulations 
No. 9, which contain the following ! “The 
definition of adulterated butter as contained 
in the Act of May 9, 1902, does not fix the 
normal content of moisture permissible. 
This being the case, it becomes necessary 
to adopt a standard for moisture in butter 
which «hidl in effect represent tbe normal 
quantity It is therefore held that butter 
having 16 per cent or more of moisture con¬ 
tains An abnormal quantity and is classed as 
adulterated butter .’ 1 265 U. S. 319. 

ADULTERATION. The act of cor 
rupting or debasing; the act of mixing 
something impure or spurious with some¬ 
thing pure or genuine, or an inferior article 
with a superior one of the same kind. See 
16M.&W 644 ; 2 Ired. L. 40. 

As to the police powers of a state in 
making regulations for the protection of 
health and tbe prevention of fraud, see 127 
U. 8 . C78. In England and in most of the 
United States, there are laws p unishin g the 
adulteration of, or sale of adulterated, food 


ADBOGATIOH. In Civil Law. The 
adoption of one who was imputes that is, 
if a male, under fourteen yean of age ; if 


1891, c. 89; (T892], 1 Q. B. 220. E.g. t cheese, 
Laws Wig. 1891, c. 264 ; honey. Laws Minn . 
1898, o. 21 ; Laws Vt. 1800, o. 53 ; lard, 
Aot Pa. 1891, June 8 , P. L. 218 ; 81 Iowa 
642; milk, 158 Mass. 159; 155 Mass. 442; 
157 Mass. 460; 159 Maas. 6 ; 160 M ass , 588; 
12N.Y.8.628; 85Hun082; 128N.Y.70;68 
Hun 341; 85 Hun 71 ; 1D. R. (Pa.)61; olivo 
oil, 8 tat. Cal. 1891, o. 47; and vinegar, 
Laws Kans. 1891, o. 1; Laws Mo. 1891, p. 
918; Act Pa. 1891, June 11 , P. L. 297; 
Laws Wis. 1891, c. 894 ; 40 N. E. Rep. 
(Ohio) 1001. 

Adulterations of food, when wilful, are p unishable 
by tbe laws of moat countriea. In Faria, malprao- 
tfces connected with such adulteration an Investi¬ 
gated by tbe Cornell de SalubrltA, and punished. 
In Great Britain, numerous acts have been paesed 


for the preveuuoii of adulteration*; they are usu¬ 
ally punished by a floe determined by e summary 
process before a magistrate. In Pennsylvania, the 
adulteration of articles of food an£ drink, and of 
drugs and medicines, is, by a statute of March 81, 
1HU0, made a misdemeanor punishable by fine or Im¬ 
prisonment, or both. 

ADULTERATOR (Lat.). A corrupter; 
a counterfeiter. 

Adulterator monetae. A forger. Ou- 
Cange. 

ADULTERINE. The issue of adulter¬ 
ous intercourse. 

Those are not deemed adulterine who are 
begotten of a woman openly married 
through ignorance of a former wife being 
alive. 

Adulterine children are regarded more 
unfavorably than the illegitimate offspring 
of single persons. The Roman law refused 
the title of natural children, and the canon 
law discouraged their admission to orders. 

A’D ITT.T ERi N «s GUILDS. Compa¬ 
nies of traders acting as corporations, with¬ 
out charters, and paying a fine annually 
for the privilege of exercising their usurped 
privUegee. 8 mith, Wealth of Nat book 1, 
c. 10 ; Wharton, Diet 2d Lond. ed. 


ADULTERINUS (Lav.). Illicit; un¬ 
lawful illegitimate; spurious; false or 
forged. 

AD irr.T RHi i fuff. A fine imposed for 
the commission of adultery. Barrington, 
Stat. 62, n„ 

ADULTERY. The voluntary sexual, 
intercourse of a married person with a per¬ 
son other than the offender’s husbana or 
wife. Bishop, Mar. & D. £ 416 ; 6 Mete. 248 ; 
36 Me. 261; 11 Ga, 56 ; 2 Strobh. Eq. 174. 

Unlawful voluntary sexual intercourse between 
two persons, one of whom at least is married. Is tbe 
essence of tbe crime In all cases. In general, It Is 
sufficient If either party Is married; and the crime 
of the married party will be adultery, while that of 
tbe unmarried party will be fornication ; 1 Yeates 
0; 9 Dali. 124: 5 Jones N. C. 410; 27 Ala. n. 8. 28; 
80 He. 206 ; 7 Qrstt. 091; 0 id. 078 ; 96 Ala. 78. In 
Hassachusetta however, by statute, and some of the 
other states. If tbe woman be married, though the 
m*n be unmarried, he is guilty of adultery; 21 Pick. 
609 ; 9 Blackf. 818; 18 Ga. 204 ; 9 N. H. 510 ; and see 
1 Harr. N. J. 880 ; 29 Ala. 818. In Connecticut, and 
some other states, it seems that to constitute the 
offence of adultery it is necessary that the woman 
should be married; that If the man only is married, 
It is not the crime of adultery at common law or un¬ 
der tbe statute, so that on Indictment for adultery 
could be sustained against either party; though 
within the meaning of the law respecting divorces 
it Is adultery In the man. Cohabitation with a man 
after marriage Is not adulteiy, unless tbe woman 
knows of suen marriage ; 90 Ala. 78; 88 id. 60 ; It is 
not ne ce ssary to prove emission on prosecution for 
adultery; 167 Hass. 415. 


It is not, by itself, indictable at common 
law ; 4 Bla. Com. 65 ; Wh&rt. Cr. Law 1717 ; 
5 Rand. 627, 634; 4>ut is left to the eccle* 
siastical courts for punishment. In the 
United States it is punishable by fine and 
imprisonment under various statutes, which 
generally define the offence. 

Parties to the crime may be jointly in¬ 
dicted ; 2 Mete, 190; or one may be con¬ 
victed and punished before or without the 
conviction of the other; 6 Jones 416. 

As to civil remedies, see Cbdc. Con. 

ADVANCE. To supply beforehand ; to 
loan before the work is done or the goods 
made. 7 Otto 117 

To provide (support) for children, as before 
the distribution of an estate. 

To raise the market value of, as to advance 
the price of goods. Stand. Diet. 

ADVANCEMENT. A gift by antici¬ 
pation from a parent to a child of toe whole 
or a part of what it is supposed such child 
will inherit on the death of the parent. 0 
Watte 87; 4 8. & R. 883; 17 Maas. 858; 11 
Johns. 91; Wright 889 ; 82 Va. 869. The 
doctrine applies only to intestate estates, 
and it proceeds upon the natural presump¬ 
tion, in the absence of a will, that the con¬ 
veyance is a gift in anticipation of the 
parent’s death, and that he intended equal¬ 
ity ; but a subsequent disposal by will rebuts 
the presumption; 8 Del. Ch. 239, per Bates, 
Ch. 

A gift to a husband by wife’s father is 
considered an advancement to the wife; 82 
Va. 862; but it is a question of fact, where 
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decedent in his nieume made a convey¬ 
ance to his son-in-law ; 65 Hun 625. 

An advancement can only be made by a 
parent to a child; 5 Miss. 856 ; 2 Jones 
137; Bisph. Eq. 84; or in some Btntes, by 
statute, to a grandchild; 4 _Kent 419; 4 
Watts 82 ; 4 Ves. 437. 

The intention of the parent is to decide 
whether a gift is intended as an advance¬ 
ment ; 23 Pa. 85 ; 11 Johns. 91 ; 2 M’COrd, 
Ch. 103. See 26 Vt 665. 

A mere gift is presumptively an advance¬ 
ment, but the contrary intention may be 
shown ; 22 Ga. 574 ; 8 Ired. 121; 18 Ill. 167 ; 

8 Jones 190 ; 3 Conn. 31; 6 id. 350 ; 1 Mass. 
527 ; 82 Va. 352; 83 id. 643; 133 Ind. 294. 
The maintenance and education of a child, 
or the gift of money without a view to a 
portion or settlement in life, is not deemed 
an advancement; 5 Ri< 5 h, Eq. 15 ; 23 Conn. 
510. If security is taken for repayment, it 
is a debt and not an advancement; 21 Pa. 
283 ; 29 id. 298; 23 Ga. 531 ; 22 Pick. 508; 
and see 17 Mass. 98, 359 ; 2 Harr. & G. 114. 
Payment of a Boa’s debts will be considered 
an advancement; 85* Tenn. 430; or the 
payment by the father as surety of the notes 
of his son who had no estate ; 92 Ky, 556. 

No particular formality is requisite to in¬ 
dicate an advancement; 8 tat. 22 & 23 Car. 
H. o. 10 ; 1 Madd. Ch. Pr. 507 ; 4 Kent 418; 
16 Vt. 197 ; unless a particular form of in¬ 
dicating such intention is prescribed by 
statute as requisite; 4 Kent 418; 1 Gray 
587 ; 5 id. 841; 5 R. I. 255, 457. 

Where a father divides his property 
equally between two sons, conveying to 
one his share, it is considered an advance¬ 
ment where no deed is delivered to the 
other ; 73 la. 733. 

The effect of an advancement is to reduce 
the distributive share of the child by the 
amount so received, estimating its value at 
the time of receipt; 1 8 . & R. 422; 21 Mo. 
347 ; 8 Yerg. 112; 5 Harr. & J. 459 ; 1 Wash. 
Va. 224 ; 8 Pick. 450; in some states 
the child has his option to retain the ad¬ 
vancement and abandon his distributive 
share; 9 Dana 198; 4 Ala. N. 8 . 121; to 
abandon his advancement and receive his 
equal share of the estate ; 12 Gratt. 88 ; 15 
Ain. , n. B. 85 ; 20 Miss. 592 ; 28 id. 674; 18 
HL 167; but this privilege exists only in 
case of intestacy; 1 Hill, Ch. 10; 8 i erg. 
95 ; 8 Sandf. Ch. 520 ; 5 Paige, Ch. 450 ; 14 
Ves. Ch. 828. See- ADEMPTION. 

It is not chargeable with interest; 81 Pa, 
837 ; until the settlement of the estate. 

ADVANCES. Payments made to the 
owner of goods by a factor or agent, who 
has or is to have possession of the goods for 
the purpose of selling them. 

An agent is entitled to reimburse himself 
from the proceeds-of the goods, and has a 
lien on them for the amount paid ; Liverm. 
Ag. 88 ; 19 Oreg. 85; and an action over 
for the balance, against his principal, if the 
sales are insufficient to cover the advances; 
22 Pick. 40 ; 3 N. Y. 02; 12 N. H. 239; 2 
Pars. Contr. 406 ; 2 Bouvier, Inst. n. 1340; 
150 Pa. 481 ; 44 Fed. Rep. 845 ; but he must 
first exhaust the property in his hands ; 27 
Atl. Rep. (R. I.) 507. Where to save him¬ 
self from loss the factor buys the goods 
himself, the consignor may elect whether 
he will ratify the sale or demand the value 
of the goods ; 37 S. C. 402. 

It also refers to a case where money is 
paid before, or in advance of, the proper 
time of payment; it may characterize a 
loan or a gift, or money advanced to be re¬ 
paid conditionally; 10 Barb. 78; 51 id. 
013 ; 97 U. 8 . 117. 

ADVANTAGE. Held to be synony¬ 
mous with “preference and priority . 0 1 
Am. & Eng. Ency. 2nd ed., 780; 4 Wash. 
451. 

AD VENA (Ut venire). In Roman 
law. One of foreign birth, who has left 
his own country ana Bottled elsewhere, and 
who has not acquired citizenship in his new 
looality ; often called aibanus. Du Cange. 

ADVENT. The period commencing on 
Sunday falling on St. Andrew’s day (80th 
of November), or the nearest Sunday to it, 
and continuing till Christmas. Blount. 


It took Its name from the fact that it Immediately 
preceded the day set apart to commemorate the 
birth or coming (advent) of Christ. Cow el; Termed 
de la Ley. 

Formerly, during this period, “all con¬ 
tentions at law were omitted.’’ But, by 
statute 13 Edw. I. (Weetm. 2) c. 48, certain 
actions were allowed. 

ADVENTITIOUS (Lat. adventitius). 
That which comes incidentally, or out of 
the regular course. 

ADVENTITIU8 (Eat.). Foreign ; 
coming from an unusual source. 

Adventitia bona are goods which fall to 
a man otherwise than by inheritance. 

Adventitia doe is a dowry or portion given 
by some friend other than the parent. 


ADVENTURE. Sending goods abroad 
under charge of a supercargo or other 
agent, which are to be disposed of to the 
best advantage for the benefit of the owners. 

The goods themselves so sent. 

In Marine Insurance. It is used syn¬ 
onymously with “ perils ” ; it is often used 
by writers to describe the enterprise or 
voyage as a “ marine adventure" insured 
against; 14 F'A Rep. 283. 

ADVENTURER. One who adven¬ 
tures ; one who engages in hazardous enter¬ 
prises ; one who seeks occasions for adven¬ 
tures, or is fond of taking risks. Worcester. 


ADVERSE ENJOYMENT. The pos¬ 
session or exercise of an easement or privi¬ 
lege under a claim of right against the 
owner of the land out of which the ease¬ 
ment is derived. 2 Washb. R. P. 42. 

Such an enjoyment, if open, 4 M. & W. 
500 ; 4 Ad. & E. 369, and continued unin¬ 
terruptedly, 9 Pick. 251; 8 Gray 441 ; 17 
Wend. 504; 20 Me. 440 ; 20 Pa. 831 ; 2 N. 
H. 255 ; 9 id. 454 ; 2 Rich. 130 ; 11 Ad. & E. 
788 ; 153 Pa. 294, for the term of twenty 
years, raises a conclusive presumption of a 
grant, provided that there was, during the 
time, some one in existence, in possession 
and occupation, who was not under disa¬ 
bility to resist the use; 2 Washb. R. P. 48. 


ADVERSE POSSESSION. The en¬ 
joyment of land, or such estate as lies in 
grant, under such circumstances as indicate 
that such enjoyment Hm been commenced 
and continued under an assertion or color 
of right on the part of the possessor. 8 East 
301; 1 Pick. 400 ; 2 8 . & R. 627 ; 3 Pa. 132 ; 
8 Conn. 440 ; 2 Aik. Vt. 304 ; 9 Johns. 174 ; 
18 id. 40, 355 ; 5 Pet 402 ; 4 Bibb 550; 43 
Ala. 043. The intention must be manifest; 
86 N. Y. 848 ; 6 Mete. 800. There can be 
no adverse possession against a state; 84 
Va. 701 

When such possession has been actual, 8 
8. & R. 517; 7 id. 192; 2 Wash. C. C. 478, 
and Haa been adverse for twenty years, of 
which the jury are to judge from the cir¬ 
cumstances, the law raises the presumption 
of a grant; Angell, Wat. Cour. 85, et seq. 
But this 'presumption arises only when the 
use or occupation would otherwise have 
been unlawful; 8 Me, 120; 0 Cow. 017.077 ; 
8 id. 589 ; 4 8. & R. 450. The statute does 
not run against the rights of a reversioner 
pending an intervening life estate; 87 M i n n. 
833 ; 86 Ky. 240 ; 87 W. Va. 684. 

As to the history of the English doctrine 
of possessory title to real estate founded on 
prescription, see 4 D«1. Ch. 648, per Bates, 
Ch. 

Evidence of adverse possession must be 
strictly construed and every presumption 
is in favor of the actual owner; 78 Wis. 
468. 

The adverse possession must be “ actual, 
continued, visible, notorious, distinct, and 
hostile 0 8. & R. 21; 69 Tex. 875 ; 84 Ky. 
124; *149 Mass. 201; 95 Mich. 410; 150 
U. 8. 597. Bee note to Nepean v. Doe, 
2 8m. Lead. Cas. 507; Angell, Lim. 893,893. 

To make the possession of one tenant in 
common adverse, it must, be with acts of 
exclusive ownership of an unequivocal 
character; 97 Mo. 426 ; 87 Minn. 888; 98 
N. C. 807; 74 la. 859. One claiming by 
adverse possession cannot avail himself of 
the previous possession of another person 


with whose title he is in no way connected ; 
71 Tex. 438; 70 id. 347; 38 Minn. 122. 

In 65 Miss. 071 it is said that there must 
be a claim of ownership ; but see 41 N. J. 
L. 527. 


When both parties claim under the same 
title ; as, if a man seised of certain land in 
fee have issue two sons, and die seised, and 
one of the sons enter by abatement into the 
land, the statute of limitations will not op¬ 
erate against the other son ; for when the 
abator entered into the land of his father, 
before entry made by his brother, the law 
intends that he entered claiming as heir to 
his father, by which title the other son also 
claims; Co. Litt. s. 396. 

There can be no adverse possession be¬ 
tween husband and wife while the marital 
relation continues to exist; 37 Ala. 636; 61 
Cal. 169 ; 70 Ga. 809 ; 63 Mich. 575. 

When the possession of the one party is 
consistent with the title of the other; as, 
where the rents of a trust estate were re 
ceived by a cestui que trust for more than 
twenty years after the creation of the trust, 
without any interference of the trustee, 
such possession being consistent with and 
secured to the cestui que trust by the terms 
of the deed, the receipt was held not to be 
adverse to the title or the trustee ; 8 East 
248. See 69 Mo. 117. When trust property 
is taken possession of by a trustee, it is the 
possession of the cestui que trust and cannot 
be adverse until the trust is disavowed or 


denied, and this fact is brought to the knowl¬ 
edge of the cestui que trust ; 126 Ill. 58. 

When, in contemplation of law, the 
claimant has never been out of-possession ; 
as, where Paul devised lands to John and 
his heirs, and died, and John died, and 
afterwards the heirs of John and a stranger 
entered, and took the profits for twenty 
years ; upon ejectment Drought by the de¬ 
visee of the heir of John against the stran¬ 
ger, it was held that the perception of the 
rents and profits by the stranger was not 
adverse to the devisee’s title ; for when two 
men are in possession, the law adjudges it 
to be the possession of him who has the 
right; 1 Ld. Rayrn. 829 ; 

When the occupier has acknowledged the 
claimant’s title; as, if a lease be granted 
for a term, and, after paying the rent for 
the land during such term, the tenaht hold 
for twenty years without paying rent, his 
possession will not be adverse. See 1 B. & 
P. 542 ; 8 B. & C. 717 ; 2 Bouvier, Inst. n. 
2193, 2194, 2351. 

The title by adverse possession 'or such a 
period as is required by statute 1 > bar an 
action, is a fee-simple title, and is i • effect¬ 
ive as any otherwise acquired; l r « Wash. 
L. Rep. 53. 

An action for tho recovery of land.- in the 
District of Columbia is barred in twenty 
years, and a claim to ownership, and an 
open, visible, continuous, and exclusive pos¬ 
session for that period, gives title to the 
occupant; 144 IL 8 . 588, 548. When there 
has been a severance of the title to 
the surface and that to the minerals be¬ 
neath it, adverse possession of the surface 
will not affect the title to the minerals; 
170 Pa. 83; 172 Pa. 881. 

AD V EBTISBM MW T (Lat. adverterc. 


to turn to). 

Information or knowledge communi¬ 
cated to individuals or the public in a man¬ 
ner designed to attract general attention. 

A notice published either in handbills or 
in a newspaper. 

The law in many instances requires par¬ 
ses to advertise in order to give notice of 
acts which are to be done ; in these cases, 
the advertisement is in general equivalent 
to notice. But there are cases in which 
luoh is not sufficient, unless bro ught 

home to the actual knowledge of the party. 
Ihus, notice of the dissolution of partner¬ 
ship by advertisement in a newspaper 
printed in the city or county where the 
business is carried on, although it is of it¬ 
self notice to all persons who nave had no 
previous dealings with the firm, yet it is 
not notice to those who have had such pre¬ 
vious d e alin g *; it must be shown that per¬ 
sons of the latter class have received actual 
notice: 4 Whart. 484. See 17 Wend. 526 ; 
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2 $ *i 188 ; Lind. Part. *223; 2 Ala. n. ft. 
502 ; 8 Hnmphr. 418 ; 3 Ringh. 2. It has 
been held that the printed conditions of a 
line of public coac.hw are sufficiently made 
known to passengers by being posted up at 
the place where thev book their names; 8 
W.« 8 . 873 ; 8 Esp. 2^1. An advertisement 
by a railroad corporation in a newspaper in 
the English language of a limitation of its 
liability for baggage is not notice to a pas¬ 
senger who does not understand English ; 
16 Pa. 68 . 

An ordinary advertising sheet is not a 
newspaper for the purpose of advertisement 
as required by law, and when notice is re¬ 
quired to be published in two newspapers, 
English papers are presumed to be in¬ 
tended ; 1 Putsb. 225; the posting up of a 
page of a newspaper, containing a large 
number of separate advertisements, will 
not be considered a handbill; 1 Pittsb, 224. 

When an advertisement contains the 
terms of sale, or description of the property 
to be sold, it will bind the seller; and if 
there be a material misrepresentation, it 
may avoid the contract, or at least entitle 
the purchaser to a compensation and reduc¬ 
tion from the agreed price. 

Advertisements published bona fide for 
the apprehension of a person suspected of 
crime, or for the prevention of fraud, are 
privileged. Thus, an advertisement of the 
loss of certain bills of exchange,supposed 
to have been embezzled, made m the belief 
that it was necessary either for the purposes 
of justice with a view to the discovery and 
conviction of the offender, or Tor the pro¬ 
tection of the defendant himself against the 
liability to which he might be expoeed on 
the bills, is privileged, if these were the 
defendant’s only inducements; Heard, Lib. 
ASland. § 131. 

A sign-board, at a person’s place of busi¬ 
ness, giving notice of lottery-tickets being 
for sale there, is an “ advertisement; ” ana, 
if erected before the passage of a statute 
making the advertising of lottery-tickets 
penal, a continuance of it is wi thin the 
statute ; 5 Pick. 42. 

The publication of summons is valid, al¬ 
though one of the days was a national holi¬ 
day ; 50 Minn. 457. 


The words enrourngf 1 , aid or ain't, counsel, 
“advise 1 ' or assist may be, and frequently 
an', used to describe the offense of a person 
who, not actually doing the felonious act, 
by his will contributed to or procured it done. 
90 Kv. 051, 14 S. W. 6S5; 95 Ky. 361, 25 
S. W. 590. 

ADVISEDLY. Soberly ; heedfully ; 
deliberately. Worcester. With forethought 
or advice ; not hastily. Stand. Diet. 

ADVISEMENT. Consideration ; de¬ 
liberation ; consultation. 

ADVISOHY. Having power to advise, 
as an advisory board ; containing counsel or 
a suggestion, but not mandatory or conclu¬ 
sive, as an advisory opinion. Stand. Diet ; 
101 U. S. 252. 

ADVOCATE. An assistant; adviser ; 
a pleader of causes. 

Derived from advocare, to summon to one's as¬ 
sistance ; advocatus originally signified an assistant 
or helper of any kind, even an accomplice In the 
commission of a crime ; Cicero, Pro Ccecino, c. 0; 
Livy, lib. 11/66; 111. 47 : Tertulllan, De Idotatr. cap. 
xxilt. ] Petron. Snfyrtc. cap. xv. Secondarily, It 
was applied to one called In to assist a party In the 
conduct of a suit; Inst. 1,11, D, 60,18. de extr. copn. 
Hence, a pleader, which Lb Its present signification. 

In Scotch, and Eooleeiaatioal Law. 
An offioer of the court, learned in the law, 
who is engaged by a suitor to maintain or 
defend his cause. Advocates, like coun¬ 
sellors, have the exclusive privilege of 
addressing the court either orally or in 
written pleadings ; and, in general, in re¬ 
gard to duties, liabilities, and privileges, 
the same rules apply mutatis mutandis to 
advocates as to counsellors. See COUN¬ 
SELLOR. 

In the English ecclesiastical and admi¬ 
ralty courts, advocates had the exclusive 
right of acting as counsel. They were 
incorporated (8 Geo. HI.) under the title of 
“ The College of Doctors of Law Rxercent 
in the Ecclesiastical and Admiralty Courts.” 
In 1857, on the creation of the new court of 

{ urobate and matrimonial causes, this col- 
ege was empowered to surrender its char¬ 
ter and sell its real estate. 

In Scotland all barristers are called advo> 


ADVERTISING. To publish notice of; 
to issue a written or printed account of. I A. 
A E. Ency., 2 nd Ed., 892. 

In Real Estate Law. In a contract 
to pay for the services of a real estate broker 
in “showing and advertising” land, the term 
“advertising” held to mean the publication 
of a notice m a newspaper, or otherwise, of 
the fact that the land is for s&le. Id., 38 Ill. 
App. 397. 

ADVERTISING MATTER. Labels 
are not “advertising matter” within the 
meaning of the Statute requiring a corpora¬ 
tion to print the word “incorporated” upon 
all advertising matter used by it. 96 S. W. 
476. 

ADVICE. Information given try letter 
by one merchant or banker to mvw 1 in 
regard to some business transaction which 
concerns him. Chit. Bills 165. 


ADVEBARE. ADVI8ABI (Let). To 
advise; to consider ; to be advised; to con¬ 
sult 


Occurring often in the phrase curia adoieari xmlt 
(usually abbreviated cvr. ode. vult or C. A. V.), the 
court wishes to consider of the matter. When a 
point of law requiring deliberation arose, the court, 
of riving an immediate decision, ordered a 
cmr. adv. vuU to be entered, and then, after consld- 
uaUon, gave a decision. Thus, from amongst nu- 
mertwexamples,toCkvneotw ChtrisjHAC. 17V, 
sfter the account of the argument we ms cur. adv. 
cu ff; the n, “op a subsequent day judgment was 
oAUrvid," 


AD VIBE. To give counsel, or recom¬ 
mend a plan or course; also, to give notice. 
Abbott. 

The word “advise” as used in a statute 
relating to the duties of the city attorney, 
is used in its broad sense, and means that 
the city attorney shall be the legal adviser 
of the various city boards, and is not entitled 
to extra compensation therefor. 149 Ky. 
674, 149 8 . W. 985. 


cates. 

Lord Advocate. —An officer in Scotland 
appointed by the crown, during pleasure, 
to take care of the king’s interest before the 
courts of session, justiciary, and exchequer. 
All actions that concern the king’s interest, 
civil or criminal, must be carried on with 
concourse of the lord advocate. He also 
discharges the duties of public prosecutor, 
either in person or by one of his four de¬ 
puties, who are called advocates-depute. 
Indictments for crimes must be in his name 
as accuser. He supervises the proceedings 
in important criminal cases, and has the 
right to appear in all such cases. He is. in 
fact, secretary of state for Scotland, and his 
principal duties are connected directly with 
the administration of the government. 

Inferior courts have a procurator fiscal, 
who supplies before them the place of the 
lord advocate in criminal oases. Bee 2 
Bankt. Inst 492. 

College or Faculty, of Advocates ,—A cor¬ 
porate body in Scotland, consisting of the 
members of the bar in Edinburgh. A large 
portion of its members are not active prac¬ 
titioners, however ; 2 Bankt Inst 486. 

Queen's Advocate. —A member of the Col¬ 
lege of Advocates, appointed by letters pat¬ 
ient to advise the crown on questions of 
civil, canon, and ecclesiastical law. He 
takes precedence next after the solioitor 
general 

Church or Ecclesiastical Advocates .— 
Pleaders appointed by the church to main¬ 
tain its rights. 

In Eooleai&fltioal Law. A patron of a 
living; oue who has the advowson, advo - 
catio. Tech. Diet ; Ayliffe, Par. 58; Dane, 
Abr. o. 81, § 20; Entine, Inst. 70, 9. 

Those persons whom we now noil patrons 
of ohurohes, and who reserved to themselves 
and their heirs a license to present on any 
avoidance. The term originally belonged to 
the founders of churches and convents and 
their heirs, who were bound to protect their 


churches as well its to nominate or present 
to them. But when the patrons grew negli¬ 
gent of their duty or were not of ability or 
interest in the courts of justice, then the 
religious began to retain law advocates, to 
solicit and prosecute their causes. Spelm. ; 
Jacob, Law Diet. 

A person admitted by the Archbishop of 
Canterbury to practise in the court of arches 
in the same manner as barrister in the com¬ 
mon law courts. Rap. and Law. Law Ditit. 


ADVOCATI (Lat.). In Roman Law. 
Patrons ; pleaders; speakers. 

Originally the management of suits at 
law was undertaken by the patrpnus for 
his cliens as a matter of duty arising out 
of their reciprocal relation. Afterwards it 
became a profession, and the relation, 
though a peculiarly confidential one white 
it lasted, was but temporary, ending with 
the suit. The profession was governed by 
very stringent rules: a limited number only 
were enrolled and allowed to practise in 
the higher courts—one hundred and fifty 
before the praefectus pnztorio; Dig. 8 , 11 ; 
Code 2, 7 ; fifty before the preef. aug. and 
dux JEgypticus at Alexandria ; Dig. 8 , 13 ; 
etc., etc. The enrolled advocates were 
called advocati ordinarii. Those not en¬ 
rolled were called adv . supemumerarii or 
extraordinarii, and were allowed to practise 
in the inferior courts; Dig. 8 , 13. From 
their ranks vacancies in the list of ordinarii 
were filled; Ibid. The ordinarii were 
either fiscales, who were appointed by the 
crown for the management of suits in 
which the imperial treasury was concerned, 
and who received a salary from the state ; 
or privati whose business was confined 
to private causes. The advocati ordinarii 
were bound to lend their aid to every one 
applying to them, unless a just ground 
existed for a refusal; and they could be 
compelled to untertake the cause of a needy 
party; 1. 7, C. 2, 6 . The supemumerarii 
were not thus obliged, but, having once 
undertaken a cause, were bound to prose¬ 
cute or defend it with diligence and fidelity. 

The client must be defended against 
every person, even the emperor, though the 
advocati fiscales could not undertake a 
cause against the fiscus without a special 
permission; 11. 1 et 2, C. 2, 9 ; unless such 
cause was their own, or that of their 
parents, children, or ward ; 1. 10, pr. C. 11 , 
D. 8 , 1 . 

An advocate must have been at least 
seventeen yeara of age ; 1. 1, § 3, D. 3, 1; 
he must not be blind or deaf ; 1. 1, §§ 8 et 5, 
D. 3, 1; he must be of good repute, not 
convicted of an infamous act; 1. 1 , § 8, D. 
8 , 1 ; he could not be advocate and judge in 
the same cause ; L 6, pr. C. 2, 6 ; he could 
not even be a judge in a suit in which he 
had been engaged as advocate ; 1. 17, D. 2, 
1; 1. 14, C. 1, 51 ; nor after being appointed 
judge could he practise aa advocate even in 
another court; 1. 14, pr. C. 1, 51 ; nor could 
he be a witness in the cause in which he 
was acting as advocate; L pit. D. 22, 5 ; 22 
Gldck, Pand. p. 161, et seq. 


He was bound to bestow the utmost care 
and attention upon the cause, nihil studit 
rfiiquentes,quod sibi possibile est; 1. 14, § 1, 
C. 8, 1. He was liable to his client for 
damages caused in any wav by his fault; 
5 GlQck, Pand. 110. If he nad signed the 
concepit, he was responsible that it con¬ 
tained no matter punishable or improper ; 
Boehmer, Cons, et Decis. t. ii. p. 1, resp. 
cviii. no. 5. He must clearly and correctly 
explain the law to his clients, and honestly 
warn them against transgression or neglect 
thereof. He must /rankly inform them of 
the lawfulness or unlawfulness of their 
cause of action, and must be especially 
careful not to undertake a cause clearly un¬ 
just, or to let himself be used as. an instru¬ 
ment of chicanery, malice, or other unlaw¬ 
ful action ; L 6,^ 8,4, C.2,6; 1.18, §9 ; L 
14, § 1, C. 8, 1. in pleading, he must ab¬ 
stain from invectives against the judge, the 
opposite party or his advocate; L 6, § 1, C. 
2, 0. Should it beoome necessary or advan¬ 
tageous to mention unpleasant truths, this 
must be done with tUe utmost forbearance, 
and in the moss moderate language; 5 Glfick, 
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Pand. 111. Conscientious honesty forbade 
hie betraying secrets confided to him by his 
client or making any improper use of them ; 
he should observe inviolable Becrecy in 
respect to them ; ibid/; he could not, there¬ 
fore, be compelled to testify in regard to 
such secrete ; 1. ult. D. 22, 5. 

If he violated the above duties, he was 
liable, in addition to compensation for the 
damage thereby caused, to fine, or im¬ 
prisonment, or suspension, or entire re¬ 
moval from practice, or to still severer 
punishment, particularly where he had 
Seen guilty of a jprcruaricafto, or betrayal 
of his trust for the benefit of the opposite 
party ; 5 GlQck, Pand. Ill, 

Compensation .—By the lex Cincia , A. U. 
C. 549, advocates were prohibited from re¬ 
ceiving any reward for their services. In 
course of time this became obsolete. Clau¬ 
dius allowed it, and fixed ten thousand 


sente to the bishop ; advoxoson donative , 
where the king or patron puts the clerk 
into possession without presentation; ad- 
vowson collative , where tne bishop himsel f 
is a patron ; advoxoson of the moiety of the 
church, where there are two several patrons 
and two incumbents in the same cnurch; 
a moiety of advoxcxton, where two must join 
the presentation of one incumbent: adxxnc- 
son of religious houses , that which is vested 
in the person who founded such a house. 
2 Bla. Com. 21; Mirehouse, Advowsons ; 
Comyns, Dig. Advowson, Quart Impedit; 
Bacon, Abr. Simony; Burns, EccL Law. 
See 2 PoU. & Maiti. 186. 

ADVOWTRY. In English Law. 
The crime committed by a woman who, 
having committed adultery, continued to 
live with the adulterer. Cowel; Tennes de 
la Ley. 


AFFECTION. An affection of an organ, 
e. g. t of the liver, ordinarily understood to 
mean some chronic disease of that organ. It 
is not, however, strictly a medical terra, but a 
genera] expression, which, by itself, might 
include acute as well as chronic disease of the 
organ. In an insurance policy held to mean 
that the ordinary operations of the organ were 
seriously disturbed or its vital power materi¬ 
ally weakened. 112 U. S. 267. See Illness ; 
Disease. 

AFFECTU9 (Lat.). Movement of the 
mind ; disposition ; intention. 

One of the causes for a challenge of a juror Is 
propter affectum, on account of a suspicion of bios 
or favor; 8 Bla. Cone 808; Co. Litt. 100. 

AFFEEB. In English Law. To fix 
in amount; to liquidate. 

To affeer an amercement .—To establish 
the amount which one amerced in a court- 


sesterces as the maximum fee. Trajan 

S rohibited this fee, called honorarium , from 
Bing paid before the termination of the 
action. This, too, was disregarded, and 
prepayment had become lawful in the time 
of Justinian ; 5 GlQck, Pand. 117. The fee 
was regulated by law, unless the advocate 
had made a special agreement with his cli¬ 
ent, when the agreement fixed the amount. 
But a pactum de quota litis , i. e. t an agree¬ 
ment to pay a contingent fee, was pro¬ 
hibited, under penalty of the advocate's 
forfeiting his privilege of practising; 1. 6, 
C. 2, 6. A peumarium , or conditional fee 
in addition to the Lawful charge and depend¬ 
ing upon his gaining the cause, was also 
prohibited ; 5 GlQck, Pand. 120 et seq. But 
an agreement to pay a palmarium might 
be enforced when it was not entered into 
till after the conclusion of the suit; I. 1, § 
12 , D. 50, 19. The compensation of the 
advocate might also be m the way of an 
annual salary ; 5 GlQck, Pand. 122. 

Remedy . —The advocate had the right to 
retain papers and instruments of his client 
until payment of his fee; 1. 26, Dig. 8, 2. 
Should this fail, he could apply for redrees 
to the court where the cause was tried by 

r rtition, a formal action being unnecessary; 
GlQck, Pand. 122. 

Anciently, any one who lent his aid to a friend, 
and who wae supposed to be able in any way to In¬ 
fluence a judge, was called advocatus. 

Causidurus denoted a speaker or pleader merely ; 
ad vocal us resembled more nearly a counsellor; or, 
■till more exactly, causldicus might be rendered 
bar.ister , and advocatus attorney, or solicitor, 
though the duties of an advocatus were much more 
extended than those of a modern attorney; Du 
Cange ; Calvin us, Lex. 

A witness. 

ADVOCATI ECCLESL23. Advocates 
of the church. 

These were of two sorts: those retained as 
pleaders to argue the cases of the church and at¬ 
tend to Its law-matters; and advocates, or patrons 
of the advowson ; Cowel; Spelman, does. 

ADVOCATI FISCI. In Civil Law. 


Com. 27. 

ADVOCATIA. In Civil Law. The 
functions, duty, or privilege of an advocate. 
Du Cange, Aavocatia. 

ADVOCATION. In Scotch Law. 
The removal of a cause from an inferior to 
a superior court by virtue of a writ or war¬ 
rant issuing from the superior court. See 
Bill of Advocation ; Letter of Advoca¬ 
tion. 

ADVOCATUS. Apleader; a narrator. 
Bracton, 412 a, 872 b. 

ADVOWSON. A right of presentation 
to a church or b&nefice. 

He who poososses this right Is called the patron or 
advocate. When there Is no patron, or he neglects 
to exercise his right within six months. It Is aeUed a 
lapse, and a title is given to the ordinary to collate 
to a church: when a pres en tation Is made by one 
who has no right. It Is a usurpation. 

Advowsons are of different kinds; as ode 
vowson appendant, when it depends upon 
a manor, etc.; advowson in gross, when it 
belongs to a person and not to a manor ; ad¬ 
vowson preservative, where the patron pre¬ 


JBDB8 (Lat.). In Civil Law. A 
dwelling; a house ; a temple. 

In the country everything upon the sur¬ 
face of the soil passed under the term cedes . 
Du Cange ; Calvinus, Lex. 

ABDITiE (Lat.). In Roman Law. An 
officer who attended to the repairs of the 
temples and other publio'buildings : the re¬ 
pairs and cleanliness of the streets ; the 
care of the weights and measures ; the pro¬ 
viding for funerals and games ; and regu¬ 
lating the prices of provisions. Ainsworth, 
Lex. ; Smith, Lex. ; Du Cange. 

JEDlllTIUM EDICTUM (Lat.). In 
Roman Law. That provision by which 
the buyer of a diseased or imperfect-slave, 
horse, or other animal-was relieved at the 
expense of the vendor who had sold him as 
sound knowing him to be imperfect. Cal¬ 
vinus, Lex. 

AETi (Norman). A grandfather. Spelled 
also aieul , ayle. KAlhAm 

AEQUITES. Equity, justice, reason. 
Named by Cicero as one of the sources of law. 
Hunter’s Rom. L. (2nd ed.), 119. 

AEQUUM ET BONUM. That which is 
equitable and just. The basis, in Roman law, 
of much of the jus gentium, and jus naturale. 
Hunter’s Rom. L. (2nd ed.) 36. See Jus 
Naturale. 

ABB ALEENUM (Lat.). In Civil Law. 

A debt. 

Literally translated, the money of another; the 
civil taw considering borrowed money as the prop¬ 
erty of another, as distinguished from ass ittum, 
one's own. 

A3STTMATIO CAPITIS (lat. the 
value of a head). The price to be paid for 
taking the life of a h uman being. 

King Athelstan declared, in an assembly held at 
Exeter, that mulcts were to be paid per cestima- 
tionem capitis. For a king's bead (or life), 80,000 
thurtngm; for an archbishop's or prince's, 15,000; 
for a priest's or thane's, *000 ; Leg. Hen. 1. 

JETAB INPANTTU PROXTMA 

(Lat.). The age next to infancy. Often 
written cetas inf antics proximo. This 
lasted until the age of twelve years; 4 Bla. 
Com. 22. See AOE. 


JETAB PTJBERTATT PROXTMA 
(Let). The age next to puberty. This 
lasted until the age of fourteen, In which 
there might or aught not be criminal re¬ 
sponsibility according to natural capacity or 
incapacity. Under twelve, an offender 
could not be guilty in will, neither after 
fourteen could he be supposed innocent, of 
any capital crime which he in fact com¬ 
mitted. 4 Bla. Com. oh. ii. See Aas. 

AFFAIRE (Fr.). Law-mut. Wes. Fr. 
Eng. Diet. 

AFFECT. To have an effect upon; to 
lay hold of, to act upon, impress or influ¬ 
ence. It is often used in the sense of act¬ 
ing injuriously upon persons and things. 
93 U. 8. 84. 

AFFECTION. The making over, 
pawning, or mortgaging a thing to assure 
the payment of a sum of money, or the 
discharge of some other duty or service. 
Crabb, Teohn. Diet. 


leet should pay. 

To affeer an account .—To confirm it on 
oath in the exchequer. Cowel; Blount; 
Spelman. 

AFFEEROBS. In Old English Law. 

Those appointed by a court-leet to mulct 
those punishable, not by a fixed fine, but 
by an arbitrary sum called amercement. 
Tennes de la Ley; 4 Bla. Com. 878. 

AFFIANCE (Lat. affidart, ad, fidem, 
dare , to pledge to). 

A plighting of troth between man and 
woman. Littleton, § 89. 

An agreement by which a man and 
wopoan promise each other that they will 
marry together. Pothier, TraiU du Mar. 
in. 24. Marriage. Co. Litt. 84 a. See Dig. 
23, 1. 1; Code, 5, 1. 4. 

AFFIANT. A deponent. 

AFFIDARE (Lat. ad fidem dare). To 
pledge one’s faith or do fealty by making 
oath. Cowel. 

Used of the mutual relation arising between land 
lord and tenant; 1 Washb. R P. IB; 1 Bla. Com. 
887 ; Termee de la Ley, Fealty. Affidavit la of kin¬ 
dred meaning. 

AFFEDATTTS. One who is not a vassal, 
but who for the sake of protection has con¬ 
nected himself with one more powerful. 
Spelman, Gloss. ; 2 Bla. Com. 46. 

AFFIDAVIT (Lat*). In Practice. A 
statement or declaration reduced to writ¬ 
ing, and sworn or affirmed to before some 
officer who has authority to administer an 
oath or affirmation. 

It differs from a deposition in this, that In the lat¬ 
ter the opposite party has an opportunity to erase 
examine tne witness, whereas an affidavit Is always 
taken ex parte ,* Greeley, Eq. Ev. 418; 8 BLatch. 4*6 

An affidavit includes the oath, and may 
show what facts the affiant swore to, and 
thus be available as an oath, although un¬ 
available as an affidavit ; 28 Wia. 460. 

By general practice, affidavits are allow¬ 
able to present evidence upon the hearing 
of a motion, although the motion may in¬ 
volve the very merits of the action ; but 
they are not allowable to present evidence 
.on the trial of an issue raised by the plead - 
ings. Here the witnesses must oe produced 
before the adverse party. They are gener¬ 
ally required on all motions to open defaults 
or to grant delay in the proceedings and 
other applications by the defendant ad¬ 
dressed to the favor of the court. 

Fbrmal parts .—An affidavit must intelli¬ 
gibly refer to the cause in which it is made. 
The strict rule of the common law is that 
it must contain the exact title of the cause. 
Tliis, however, is not absolutely essential; 
80 Ill. 807. If not entitled in the cause it 
cannot be considered in oppbsition to motion 
for preliminary injunction; 62 Fed. Rep. 
124. 

The place where the affidavit is taken 
miiHt be stated, to show that it was taken 
within the officer's jurisdiction; 1 Barb. 
Ch. Pr. 601; if the officer fails to append to 
his signature to the jurat the name of the 
county for which he is appointed, if it al¬ 
ready appears in the caption, it will not be 
defective; 94 Mich. 617. The deponent must 
sign the affidavit at the end ; 11 Paige, Ch. 
178. The juratmust be signed by the officer 
with the addition of his official title. In 
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true. 

It is a general rule of evidence that the 
affirmative of the issue must be proved ; 
Duller, N. P. 298 ; Peake, Ev. 2. But when 
tho law requires a person to do an act, and 
the neglect of it will render him guilty and 
punishable, the negative m:ist be proved, 
because every inan is presumed to do his 
duty, and in that case tney who affirm he 
did not must prove it; Buller, N. P. 298 ; 1 
Rolle 88 ; Comb. 57 ; 8 Bos. A P. 807. 

AFFIRMATIVE PREGNANT. In 
Pleading. An affirmative allegation im¬ 
plying some negative in favor of the ad¬ 
verse party. 

For example, if to an action of assumpsit, 
which is barred by the act of limitations in 
six years, the defendant pleads that he did 
not undertake, etc., within ten years, a re¬ 
plication that he did undertake, etc., with¬ 
in ten. v^ars would be an affirmative preg¬ 
nant ; since it would impliedly admit that 
the defendant had not promised within six 
years. Such apleashould be demurred to ; 
Gould, PL c. fl, §§ 29, 87; Steph. PI. 881 ; 
Lawes, Civ. PI. 113 ; Bacon, Abr. Pleas 
(n. fl). 

AFFIRMATIVE STATUTE. A stat¬ 
ute in affirmative language ; a statute direct¬ 
ing some act to be done, or declaring what 
shall be done. 

AFFIX. To attach, append, annex; 
fasten ; join. Stand. Diet. See Fixtures, 
for chattels affixed to real estate. 

AFFORCE THE ASSIZE. To com¬ 
pel unanimity among the jurors who dis¬ 
agree. 

It was done either by confining them 
without meat and drink, or, more anciently, 
by adding other jurors to the panel, to a 
limited extent, securing the concurrence of 
twelve in a verdict. See Bracton, 185 6, 
292 a; Fleta, book 4, c. 9, § 2. 

The practice is now discontinued. 

A H'KkANch fSE. To make free. 

AFFRAY. In Criminal Law. The 
fighting of two more persons in some public 
place to the terror of the people. 

It differs from a riot in not being premed¬ 
itated ; for if any persons meet together 
upon any lawful or innocent occasion, and 
happen on a sudden to engage in fighting, 
they are not guilty of a riot, but an affray 
only ; and in that case none are guilty ex¬ 
cept those actually engaged in it; Hawk. 
PI. Cr. book 1, c. 65, § 3 ; 4 Bla. Com. 146 ; 
1 Russell, Cr. 271 ; 2 Bish. Or. L. 1150. 

Fighting in a private place is only an as¬ 
sault ,; 1 C. M. & R. 757; 1 Cox, Cr. Cas. 
177 ; it must be- in a public place and the 
indictment need not desoribe it; 83 N. C. 
649; 20 Tex. 431 ; 8 Humph. 84. 

AFFRECTAMENTUM (Fr. fret). Af¬ 
freightment. 

Tbe wond fret means tons, according to Cowel. 

Affreightamentum was sometimes used. Du 
Cange. 

AFFREIGHTMENT. The contract 
by which a vessel, or tho use of it, is let out 
to hire. See Freight ; General. Ship. 

AFORESAID. Before mentioned ; al¬ 
ready spoken of or described. 

Whenever in any instrument a person 
has once been described, all future refer¬ 
ences may be made by giving his name 
merely and adding the term “ aforesaid " 
for the purpose of identification. The 
same rule holds good also as to the mention 
of places or specific things described, and 
generally as to any description once given 
which it is desirable to refer to. 

Where a place is once particularly de¬ 
scribed in the body of the indictment, it is 
sufficient afterwards to name such place, 
and to refer to the venue by adding the 
word M aforesaid,” without repeating the 
whole description of the venue ; 1 Gabbett, 
Cr. Law 212 ; 5 Term 010. 

AFORETHOUGHT. In Criminal 
Law. Premeditated ; prepense. 

The length of time during which the ac¬ 
cused has entertained the thought of com¬ 
mitting the offence is not very material, 
provided he has in fact entertained such 
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thought; he is thereby rendered criminal 
in a greater degree than if lie had committed 
the offence without premeditation. See 
Malice Aforethought ; Premeditation ; 

2. Chit. Cr. Law, 785 ; 4 Bla. Com. 199; 
Fost. Cr. Cas. 132, 291, 292 ; Cro. Car. 131 ; 
Palm. 545; W. Jones, 198 ; 4 Dali. 146; 25 
Ark. 446 ; 2 Mason 91. 

AFTER. Behind, following, subsequent 
to an event or date. 

There is no invariable sense, however, to 
be attached to the word, but like “ from,” 

** succeeding,” subsequent,” and similar 
words, where it is not expressly declared to 
be exclusive or inclusive, is susceptible of 
different significations and is used in differ¬ 
ent senses, as it will in the particular case 
effectuate the intention of the parties. Its 
true meaning must be coUected from its 
context and Subject-matter in any partic¬ 
ular case ; 16 Conn. 27. 

Further off; exclusive of; 
subject to. Anderson ; Where time is to be 
computed “after” a day that day is excluded. 
Id.; 2 Wall. (U. S.) 190. In the devise to 
A, “after” providing for B—subject to, 
after taking out, deducting or appropriating. 
Id.; 9 Pet. 470.- Does not necessarily refer 
to time ; may refer to order in point of right 
or enjoyment. “After settling my estate” 
is equivalent to “subject to the settlement.” 
Id.; 11 Pick. 378. See From. 

aftermath. The second crop of 
grass. 

A right to have the last crop of grass or 
pasturage. 1 Chit. Prac. 181. 

AFTERNOON. Subsequent to or fol¬ 
lowing noon or midday ; generally used of the 
earlier part of that time as distinguished from 
evening. 1 A. & E. (2nd ed:) 924. 

The word has two senses. It may mean 
from noon to midnigh t, or it may mean the 
earlier part of that time as distinguished from 
evening. Id. ; 2 El. & Bl. 447. 

AGAINST. In opposition to ; opposed ; 
contrary to; adversely to. Anderson. The 
particular meaning of the word “against” 
depends, to a very considerable extent, on 
the connection in and the purposes for which 
it is used. 1 Am. & Eng. Ency. 2 nd ed., 
925 ; 54 Ind. 63. To’testify against does not 
mean on opposite sides of the suit, but as 
having opposite interests in the suit. Id.; 
32 W. Va. 124. 

AGAINST THE FORM OF THE 
STATUTE. Technical words which must 
be used in framing an indictment for a 
breach of the statute prohibiting the act 
complained of.. 

The Latin phrase is contra formam 
statati. 

AGAINST THE WILL. Technical 
words which must be used in framing an 
indictment for robbery from the perron. 1 
Chit. Cr. Law 244. 

In the statute of 18 Edw. I. (Westm. 2d) 
c. 34, the offence of rape is described to be 
ravishing a woman “ where she did not con¬ 
sent,” and not ravishing against her will. 
Per Tindal , C. J., and Parke, B., in the 
addenda to 1 Den. Cr. Cas. 1. And in Eng¬ 
land this statute definition was adopted 
by all the judges; Bell, Cr. Cas. 63, 71. 

AQARD. Award. Burrill, Diet. 

AGE. That period of life at which the 
law allows perrons to do acts or discharge 
functions which for want of years they 
were prohibited from doing or undertaking 
before. 

The full age of twenty-one years is held 
to be completed on the day preceding the 
twenty-first anniversary of birth; 1 Bla.. 
Com. 464; 1 Kebl. 589; 1 Salk. 44; 1 Ld. 
Raym. 84; 8 Harr. Del. 557 ; 4 Dana 507 ; 
6 Ind. 447. 

Males, before fourteen, are said not to be 
of discretion; at that age they may con¬ 
sent to marriage and choose a guardian. 
Twenty-one years is full age for all private 
purposes, and they may then exercise their 
rights as citizens by voting for public of¬ 
ficers, and are eligible to afi offices, unless 
otherwise provided for by law. 


Females , at twelve, arrive at years of dis¬ 
cretion, and may consent to marriage ; at 
fourteen, they may choose a guardian ; and 
twenty-one, as in males, is full age, when 
they may exercise all the rights which be¬ 
long to their sex. The age of puberty for 
both sexes is fourteen. 

As to the age of consent in prosecution 
for rape, see Rape, 

In the United States, at twenty-five, a 
man may be elected a representative in con¬ 
gress ; at thirty, a senator; and at thirtyr 
five, he may be chosen president. He is 
liable to serve in the militia from eighteen 
to forty-five inclusive, unless exempted for 
some particular reason. In England no one 
can be chosen member of parliament till he 
has attained twenty-one years; nor be or¬ 
dained a priest under the age of twenty- 
four ; nor made a bishop till he has com¬ 
pleted his thirtieth year. The age of serv¬ 
ing in the militia is from sixteen to forty- 
five years. The law, according to Black- 
stone, recognizes no minority in the heir to 
the throne. 

In French Law. A person must have 
attained the age of forty to be a member 
of the legislative body ; twenty-five to be a 
judge of a tribunal de premiere instance; 
twenty-seven, to be its president, or to be 
judge or clerk of a cour rotate; thirty, to 
De its president or procureur-g6n4ral ; twen¬ 
ty-five, to be a justice of the peace ; thirty, 
to be judge of a tribunal of commerce, and 
thirty-five, to be its president; twenty-five, 
to be a notary public ; twenty-one, to be a 
testamentary witness; thirty, to be a juror. 
At sixteen, a minor may devise one-half of 
his property as if he were a major. A male 
cannot contract marriage till after the 
eighteenth year, nor a female before full 
fifteen years. At twenty-one, both males 
and females are capable to perform all the 
acta of civil life; Touillier, Droit Civ. liv. 
1 , Intr. n. 188. 

In Roman Law., Infancy ( infantia) ex¬ 
tended to the age of seven; the period of 
childhood ( pueritia). which extended from 
seven to fourteen, was divided into two 
periods ; the first, extending from seven to 
ten and a lialf, was called the period nearest 
childhood ( cetas infantioe proximo) ; the 
other, from ten and a half to fourteen, the 
period nearest puberty (cetaspubertatiprox¬ 
imo) ; puberty (pubertas ) extended from 
fourteen to eighteen : full puberty extended 
from eighteen to twenty-five : at twenty- 
five, the person was major. See Taylor, 
Civ. Law 254 ; Legon EL du Droit Civ. 22. 

AGE-PRAYER* A statement made in 
a real action to which an infant is a party, 
of the fact of infancy and a request that 
the proceedings may be stayed until the 
infant becomes of age. 

It is now abolished; stat. 11 Geo. IV.; 
1 Will. IV. c. 87, § 10 ; 1 Lilly, Reg. 54; 3 
Bla. Com. 800, 

AGENCY. A relation between two or 
more perrons, by which one party, usually 
called the agent or attorney, is authorized 
to do certain acta for, or in relation to the 
rights or property of, the other, who is 
denominated the principal, constituent, or 
employer. Prof. Joel Parker, MS. Lect, 
1851. 

A contract by which one person, with 
greater or lees discretionary power, under¬ 
takes to represent another in certain busi¬ 
ness relations. Whart. Ag. 1. 

The right on the part of the agent to act, Is termed 
his authority or power. In some Instances the au¬ 
thority or power must be exercised in the name of 
the principal, and the net done Is for his benefit 
alone: In others. It may be executed in the name 
of the agent, and if the power Is coupled with an in¬ 
terest on the part of the agent. It may be executed 
for his own'benefit; Prof. Joel Parser, Harvard La yr 
School Lect. 18M. 

The creation of the agency, when express, 
may be either by deed, in writing not by 
deed, or by a verbal delegation of authority; 
3 Kent 612; 9 Ves. 250; 11 Mass. 27, 97, 
288 ; 1 Binn. 450 ; 4 Johns. Ch. 667,. 

When the agency is not express, it may 
be inferred from the relation of the parties 
and the nature of the employment, without 
proof of any express appointment; 3 Kent 


M3 ; 15 East 400; 1 Wash. Va. 19 : 5 Day 
556. Where relations exist which will con¬ 
stitute agency, it will be such whether the 
parties understand it to be or not; 72 Tex. 
115. The admissions of a supposed agent 
cannot prove the existence of the agenev ; 
23 Ill. App. 116 ; 48 id. 659 ; 85 Kan. 391 ; 70 
Hun 568 ; 51 Minn. 141 ; 116 Mo. 51. 

In most of the ordinary transactions of 
business the agency is either conferred 
verbally, or is implied from circumstances. 
But where the act is required to be done in 
the name of the principal by deed, the au¬ 
thority to the agent must also be by deed, 
unless the principal be present and verbally 
or impliedly authorize the agent to fix his 
name to the deed ; 1 Liverm. Ag. 35 ; Palev, 
Ag. 157 ; Story, Ag. §$ 49, 51 ; 5 Binn. 613 ; 

1 Wend. 424 ; 9 id. 54, 68 ; 12 id. 525 : 14 
S. & R. 331. 

The authority may be general, when it 
extends to all acts connected with a partic¬ 
ular business or employment; or special , 
when it is confined to a single act; Story, 
Ag. § 17 ; Mech. Ag. 284, 285 ; 21 Wend. 279 ; 
9 N. H. 263 ; 3 Blackf. 436 ; 82 Cal. 1 . If 
the powers are special, they form the limits 
of the authority ; if general, they will be 
more liberally construed, according to the 
necessities of the occasion and the course 
of the transaction. 

The agency must be antecedently given, 
or subsequently adopted ; and in the latter 
case there must be an act of recognition, or 
an acquiescence in the act of the agent from 
which a recognition may be fairly implied. 

2 Kent 614. If, with full knowledge of 
what the agent has done, the principal 
ratify the act, the ratification will be equiv¬ 
alent to an original authorityaccording 
to the maxim, o mnis ratihabitio retrotra 
hitur et mandato cequiparatur; Paley, Ag 
172; 4 Ex. 798. The ratification relates 
back to the original making of the c ontract; 
81 L. J- Ex. 163; 57 Fed. Rep. 973 ; except 
as to intermediate vested rights ; 4 Ct. Cl. 
511; 49 Ill. 59; 43 Mo. 113 ; 12 Minn. 255. 
It must be ratified in its entirety ; 31 N. Y. 
611; 1 Oreg. 115 ; 45 Ga. 153; 27 Mo. 163 ; 
31 Iowa 547 ; 24 Neb. 653 ; 15 So. Rep. (La.) 
16; and subject to the chargee imposed 
by the agent; 9 H. L. C. 391. If the prin 
cipal accepts the benefit of a contract, he 
is responsible for the fraudulent represent¬ 
ations of the agent, although made without 
authority ; 85Tenn. 139 ; 40 Minn. 470 ; 7* 
Cal. 490; 157 Maas. 248 ; 65 Hun 182 ; 144 
Pa. 398. An intention to ratify may be 
presumed from the silence of the principal 
who has received a letter from the agent 
informing him of what has been done 
his account; 12 Wall. 358 ; 2 Biss. 255 ; 105 
Mass, 551 ; 49 Pa. 457 ; 69 id. 426; 21 Mich. 
374; 37 Ill. 442 ; 26 Iowa 38 ; 27 Tex. 120 ; 
13 Colo. 69 ; or from any acts inconsist¬ 
ent with a contrary presumption; .26 Me. 
84 ; 69 Pa. 426 ; 59 Ill. 23; 12 Kan. 135 ; or 
from a suit by the principal; 56 Me. 564 ; 
21 Ark. 539; 28 Ill. 135; 9 B 4 C. 60 ; 13 
Wall. 681; 12 Johns. 300; 8 Cow. N. Y 
281 ; 4 Wash. C. C. 549 ; 14 8 . & R. 80 ; or 
by adoption of a submission to arbitration, 
although the agent exceeded his authority ; 
67 Conn. 105 ; or by keeping and enforcing 
a mortgage, obtained by an agent for the 
release of another mortgage; 63 Mich. 699. 
Ratification can only take place where the 
agent professed to act for the person rati¬ 
fying ; 5 B. dfe C. 909; Leake, Cont. 470. 
Th us a forged signature to a note cannot be 
ratified ; L. R. 6 Ex. 89; contra, 46 Me. 
176; 32 Ill. 887; S3 Conn. 95; 42 Pa. 143; 
Whart. Ag. § 71. A principal cannot ratify 
the acts of his agent where he has no 
knowledge of such acts ; 71 Md. 200 ; 76 la. 
129. The acts of the agent must be disap¬ 
proved within a reasonable time after 
notice, or the principal will be considered 
as having ratined them by his ailenoe; 46 
La. Ann. 847. 

The business of the agency may concern 
either the property of the principal, of a 
third peraon, or the principal and a third 

S eraon, or of the principal and the agent, 
ut must not relate solely to the business of 
the agent. A contract in relation to an il¬ 
legal or immoral transaction cannot be the 
foundation of a legal agency; 1 Liverm. 
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The termination of the agency may be 
ta a <vi<iif<Tm<itid of authority on the part 
,d the principal. at the mere will of the 
principal : and this countermand may, in 
general, be effected at any time before the 
contract is completed; Story, Ag. §£ 463, 
465 : 53 ra. *356 ; 46 id. 4*36 ; Whart. Ag. § 
m ; ul U. S. 627 ; even though in terms ir¬ 
revocable, provided there is no valid con¬ 
sideration. and the agent has not an inter¬ 
est in the execution of the authority en¬ 
trusted to him ; Story, Ag. §§476, 477 ; but 
when a contract has been made with con¬ 
tingent compensation for agency it can¬ 
not be revoked ; 118 N. Y. 586. But when 
the authority or power is coupled with an 
interest, or when it is given for a valuable 
consideration, or when it is a part of a se¬ 
curity, then, unless there is an express stip¬ 
ulation that it shall be revocable, it cannot 
he revoked ; Story, Ag. §§ 476, 477 ; 2 Kent 
643. 644; 8 Wheat, 174; 10 Paige 205 ; 84 
N Y. 24 ; 53 Pa. 212; 3 Const 62 : 2 Mas. C, 

C. 244. 34*3 ; 35 Fed. Rep. 22. When the 
authority has been partially executed by the 
agent, if it admit of severance, or oi be¬ 
ing revoked as to the part which is unexe¬ 
cuted, it may be revolted as to that part; 
but if it be not thus severable, ana the 
agent by its execution in part will sustain 
damage, it cannot be revoked as to the un¬ 
executed part unless the agent be fully in¬ 
demnified ; Story, Ag. § 466. This revoca¬ 
tion may be by a formal declaration pub¬ 
licly made known, by an informal writing, 
or by parol; or it may be implied from cir¬ 
cumstances, as, if another person be ap¬ 
pointed to do the same act; Story, Ag. § 
474 ; 5 Binn. 305 ; 6 Pick. 198. See 11 Allen 
208. It takes effect from the time it is 
made known, and not before, both as re¬ 
gards the agent and third persons ; Story, 
Ag. $ 470 ; 2 Kent 644; Poll. Contr. 98 ; 11 
N. H. 397 ; 7 a. of CL 535 ; 44 Ill. 114; 85 
Vt. 179 ; 95 U. S. 48; 38 Conn. 197. When 
one is not notified of revocation of agent’s 
authority, he is justified in acting upon the 
presumption of its continuance ; 128 U. 8 . 
374 : 75 Cal. 159; 82 Va. 712. 

The determination may be by the renun¬ 
ciation of the agent either before or after 
a part of the authority is executed ; Story, 
Ag. § 478 ; it should be observed, however, 
that if the renunciation be made after the 
authority has been partly executed, the 
agent by renouncing it' becomes liable for 
the damages which may thereby be sus¬ 
tained by his principal ; Story, Ag. § 478 ; 
Jones, Bailm, 101; 4 Johns. 84 ; or by opera¬ 
tion of law, in various ways. Ana the 
agency may terminate by the expiration of 
the period during which it was to exist and 
to have effect; as, if an agency be created 
to endure a year, or until the happening of a 
contingency, it becomes extinct at the eDd 
of the year, or on the happening of the con¬ 
tingency ; Story, Ag. § 480. 

The determination may result from the 
marriage of a principal, if a feme sole ; 40 
Mo. App. 1; the insanity of the principal; 
10 N. H. 156; 8 Wheat. 174 ; bankruptcy ; 
Story, Ag. § 482 ; 16 East 882; Baldw. C. C. 
38 ; or death.; 75 Cal 349 ; Story, Bailm. § 
209 ; 2 Kent 645. In England and most of 
the United States this revocation is instan¬ 
taneous, even as to third parties without 
notice ; L. R. 4 C. P. 744 ; 84 Ill. 286 ;• 10 M. 
& W. 1; 5 Pet. 319 ; 12 N. H. 145 ; 25 Ind. 
182; 2 Humph. 350 ; 31 Ala. 274 ; 29 Tex. 
204 ; 28 Cal. 645 ; 77 Iowa 78 ; 9 Wend. 452. 
No notice is necessary to relieve the estate 
of the principal of responsibility, even on 
con tracts into which the agent has entered 
with third persons, who are ignorant of 
principal’s death; 118 N. Y. 600 ; 64 Hun 
194; ir an order is sent by mail the day be¬ 
fore principal died and is filled in ignorance 
of the death, the contract is binding as of 
the date on which the order was mailed 
93 Ala. 173; but notice id necessary in 
Pennsylvania. Missouri, and, in some cases, 
in Ohio; 4 W. & 8 . 282; 26 Mo. 313 ; 8 
Ohio 8 t. * 520 ; and under the civil law; 
• Whart. Ag. § 101 ; but not when the author¬ 
ity is coupled with an interest; 58 Pa. 266 ; 
4 Campb. 325; 8 Wheat 174; 10 Paige 201 ; 
•ee 4 Pet. 882 ; or from the insanity; Story, 


Ag. $5 487 ; bankruptcy ; 5 B. & Aid. 27, 81 ; 
or dcafh of the agent; 2 Kent 643 ; though 
not necessarily by marriage or bankruptcy ; 
Story, Ag- §§ 485, 486 ; 12 Mod, 383 ; 8 Burr. 
1469, 1471 ; from the extinction of the sub¬ 
ject-matter of the agency, or of the prin¬ 
cipal’s power over it, or by the complete 
execution of the trust; Story, Ag. 499. 

As to revocation by lunacy of principal, 
see 4 Q. B. D. 661 ; 8 . c. 19 Am L. Reg. 106, 
with Judge Bennett’s note reviewing cases. 
As to revocation by death of principal, see 
ui. 401. 

See Agent. 

AGENCY, COMMERCIAL See 

Mercantile Agency. 

AGENCY, MERCANTILE. See 

Mercantile Agency. 

AGEN 8 (Lat. agere , to do ; to conduct). 
A conductor or manag er of affairs. 

Distinguished from factor , a workman. 

A plaintiff. Fleta, lib. 4, c. 15, § 8 . 

AGENT (Lat. agens; from agere , to do). 
One who undertakes to transact some 
business, or to manage some affair, for an¬ 
other, by the authority and on account of 
the latter, and to render an account of it; 

1 Livermore, Ag. 67 ; 2 Bouvier, Inst. 3. 
See Co. Litt 207 ; 1 B. & P. 316. 

The term is one of a very wide, applies 
tion, and includes a great many classes of 
persons to which distinctive appellations 
are given; as, factors, brokers, attorneys, 
cashiers of banks, auctioneers, clerks, super¬ 
cargoes, consignees, ships' husbands, mas¬ 
ters of ships, and the like. The terms 
agent and attorney are often used synony¬ 
mously. Thus, a letter or power of attorney 
is constantly spoken of as the formal instru¬ 
ment by which an agency is created ; Paley, 
Ag. Dunl. ed. 1, n. 

Who may be . 

Many person disqualified from acting for 
themselves, such as infants (117 Mass. 479 ; 

1 A. K. Marsh. 460), persons attainted or 
outlaws, aliens (19 La. Ann. 482 ; see 18 
Wall. 106 ; 42 N. Y. 54 ; 62 UL 61), slaves, 
and others, could act as agents in the ex¬ 
ecution of -a naked authority ; Whart. Ag. 
§ 14 ; Mechem, Ag. § 57 ; 45 Ala. 656 ; 1 Hul 
S. U. 270 ; Co. Litt. 252 a ; Story, Ag. 8 4. 
A feme covert may be the agent of her 
husband, and as such, with his consent, 
bind him by her contract or other act; 47 
Ala. 624 ; 16 Vt. 683 ; 8 Head 471 ; 64 Hun 
83; 70 Ga. 385 ; 101 N. Y. 77; 78 Ala. 31 
58 Md. 523 ; but she cannot contract for the 
sale of his land without express authority 
141 Ill. 454; see 70 Pa. 181 ; and she roar 
be the agent of another in a contract? with 
her husband; Bacon, Abr. Authority, B 
6 N. H. 124; 3 Whart. 869; 16 Vt. 653 
Story, Ag. § 7. But although she is in 
general competent to act as the agent of a 
third person; 7 Bingh. 565 ; 1 Esp. 142 ; 2 
id. 511; 4 Wend. 465; 110 Mass. 97 ; 24 
Miss. 121 ; 42 Barb. 194 ; it is not clear that 
she can do so when her husband expressly 
dissents, particularly when he may be ren¬ 
dered liable for her acts; Story, Ag. § 7. 
See 76 Ala. 81. The husband may be agent 
for the wife ; 151 Mass. 11; 61 Hun 624 ; 87 
Mich. 270; 94 id. 268 ; 8 Ind. App. 415 ; by 
virtue of his relations alone he has no im¬ 
plied power to act; 46 la. 694; 20.id. 297 ; 54 
Miss. 700 ; or a son may be the agent of his 
father; 87 Mich. 029. Pereons non compos 
mentis cannot be agents for others ; Whart. 
Ag. § 15 (but see Ewell’s Evans, Agency 
* 10 ; 4 Exch. 7 ; B. c. Ewell, Lead. Cas. on 
Disabilities 614; as to cases when one deals 
with a lunatic, not knowing of his lunacy. 
See, also, 55 Ill. 62; 84 Ind. 181; 14 Barb. 
488; 28 Iowa 438 ; 48 N. H. 188; 0 Gray 
279 ; 23 Ark. 417 ; 24 Ind. 238 ; 88 N. J. L. 
530 ; 4 Q. B. D. 001 ); nor can a pereon act as 
agent in a transaction where he has'an ad¬ 
verse Interest or employment; 3 Ves. Ch. 
317; 11 CL A F. 714 ; 8 Beav. 788 ; 2 Campb. 
203 ; 2 Chit. Bail. 205 ; 80 Me, 481 ; 24 Ala. 
N. s. 858 ; 8Denio575; 19 Barb. 595 ; 20 id. 
470 ; 6 La. 407; 7 Watts 472 ; 118 Mass. 183 ; 
40 Mich. 875 ; 87 Ohio St. 896 ; Mechem, Ag. 
§ 66 ; and whenever the agent holds a fidu¬ 


ciary relation, he cannot contract with the 
same general binding force with his prin¬ 
cipal as when such a relation does not ex¬ 
ist ; Story, Ag. § 9 ; 1 Story, Eq. Jur. §$ 308, 
328 ; 4 M. & C. 134 ; 14 Ves. 290 ; 3 Surnn. 
478 ; 2 Johns. Ch. 251 ; 11 Paige 538 ; 5 Me. 
420 ; 6 Pick. 198 ; 4 Conn. 717; 10 Pet. 269. 

Extent of authority. 

The authority of the agent, unless the con¬ 
trary clearly appears, is presumed to in¬ 
clude all the necessary and usual means of 
executing it with effect; 5 Bingh, 442 ; 2 H. 
Bla. 018; 10 Wend. 218 ; 6 S. & R. 146; 11 
Ill. 177 ; 9 Mete. 91 ; 22 Pick. 85 ; 15 Miss. 
365 ; 0 Leigh Va. 887 ; 11 N. II. 424 ; 6 Ired. 

252 ; 10 Ala. N. s. 886 ; 21 id. 488 ; 1 Ga. 418 ; 

1 Sneed 497 ; SHumphr. 5Q9 ; 15 Vt. 155 ; 2 
McLean 543 ; 8 How. 441 ; 15 Conn. 347 ; 60 
N. C. 101; 15 La. Ann. 247 ; 43 Mich. 364; 
63 N. Y. 495; 87 Ind. 187. Where, however, 
the whole authority is conferred by a 
written instrument, its nature and extent 
must be ascertained from the instrument it¬ 
self, and cannot be enlarged by parol evi¬ 
dence; 1 Taunt. 347; 5 B. & Aid. 204; 7 
Rich. 45; 1 Pet. 261; 3 Cranch 415; 45 Mo. 
528; 39 id. 228 ; and parol evidence cannot 
be used to contradict the writing; Bish. 
Oont. § 169. 

Generally, in private agencies, when an 
authority is given by the principal; 7 N. H. 

253 ; 1 DougT. Mich. 119; 11 Ala. N. 8 . 755; 

1 B. & P. 229 ; 3 Term 592 ; to two or more 
persons to do an act,And no several authority 
is given, all the agents must concur in do¬ 
ing it in order to bind the principal, though 
one dio or refuse; 3 Pick. 232 ; 6 id. 198 ; 12 
Maas. 185 ; 23 Wend. 324 ; 6 Johns. 39 ; 9 
W. & S. 56 ; 10 Vt. 532 ; 12 N. H. 226 ; 1 
Gratt. 226 ; 53 N. Y. 114 ; 57 Ill. 180 ; 25 la. 
115; 11 Ala. 755 ; 10 Wis. 271. 

The words jointly and severally, and 
jointly or severally, have been construed 
as authorizing all to act jointly, or each one 
to act separately, but not as authorizing any 
portion of the number to do the act jointly; 
Paley, Ag. Lloyd ed. 177, note; 5 B. & Aid. 
628. But where the authority is so worded 
that it is apparent the principal intended 
to give power to either of them, and execu¬ 
tion by a part will be valid ; Co. Litt. 49 b; 
Dyer 62 ; 5 B. & Aid. 628 ; 25 la. 115 ; 53 
N. Y. 114. And generally, in commercial 
transactions, each one of several agents 
possesses the whole power. For example, 
on a consignment or goods for sale to two 
factors (whether they are partners or not), 
each of them is understood to possess the 
whole power over the goods for the pur¬ 
poses of the consignment; 20 Pick. 59; 24 id. 
13; see 53 N. Y. 114. In public agencies an 
authority executed by a majority will be 
sufficient; 1 Co. Litt. 181 b; Comyns, Dig. 
Attorney , c. 15; Bacon, Abr. Authority, 
C ; 1 Term 592 ; 10 Wis. 271 ; 11 Ala. 755 ; 
154 Mass. 277. 

A mere agent cannot, generally, appoint 
a sub- ag ent, so as to render the latter di¬ 
rectly responsible to the principal; 9 Co. 75; 

2 M. & S. 298, 801 ; 1 Younge & J. 387 ; 4 
Mass. 597; 12 id. 241; 1 Hill 501; 13 B. 
Monr. 400 ; 12 N. H. 226 ; 3 Story, 411 ; 72 
Pa. 491; 26 Wend. 485 ; 11 How. 209 ; 28 
Tex. 163; 84 Miss. 63; 71 Wis. 292 ; 21 N. 
H. 149; 114 Maas. 831; 50 Ala. 347; but may 
when such is the usage of trade, oris under¬ 
stood by the parties to be the mode in which 
the partioul&r business might be done; 9 
Ves. 234; 1M.&9.484; 2 id. S0l;88.<StR. 
386; 1 Ala. N. a. 249; 3 Johns. Ch. 187; 51 
N. Y, 117 ; 18 Mass. 896; 28 Tex. 168 ; 8 Bing. 
N. Cas. 814; or when necessity requires it; 
1 Cush. 177; 1 Ala. 249 ; 8 Johns. Ch. 167; 
and also if agent is given all the powers.the 
principal might have exercised; 87 Mich. 
278; but not if the agency is of such a nature 
as to be personal to the agent; 88 Ala. 884; 
or if it requires special skill, discretion, or 
judgment; 12 Mass. 287 ; 1 Hill 501 ; 75 N. 
C. 584 ; 4 McLean 259. 

Duties and liabilities. 

The particular obligations of an agent 
vary according to the nature, terms, and 
■end of his employment; Paley, Ag. 8 ; 2Ld. 
'Ravin. 517. He is bound to execute the 
orrUm of his principal whenever fora valu 
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,»n tract ing party may rescind ; Poll. Torts 

The principal and agent are both liable 
where a tortious act was committed by 
the agent; 3 Ind. App. 491. 

Where the are appointed, If 

the agent has either exprea* or implied au¬ 
thority to appoint a sub-agent, he will not 
ordinarily be responsible for the acta or 
omissions of the substitute ; 2 B. & P. 488 ; 

S M. A & 301; 1 Wash. C. C. 479; 8 Cow. 
198 (but only for negligence in choosing the 
eubetitute ; Whart. Negl. $ 277 ; Mechem, 
Ag. § 197); and this is especially true of 
public officers ; 1 Ld. Raym. 640; Cowp. 
$54 ; 15 East 884 : 7 Cra. 242 ; 9 Wheat. 720; 

8 Wend. 403; 3 Hill 531 ; 22 N. H. 252 ; 18 
Ohio 523; 1 Pick. 418; 4 Mass. 878; 8 
Watts 455 ; but the sub-agent will him¬ 
self be directly responsible to the principal 
for his own negligence or misconduct; 
Storv, Ag. §§ 201, 217 a ; SQalL C. C. 565 ; 

8 Cow. 198, 

Right* and privileges. 

As to hi*principal, an agent is ordinarily 
entitled to compensation for bis services, 
commonly called a commission, which is 
regulated either by special agreement, by 
the usage of trade, or by the presumed in¬ 
tention of the parties ; Story. Ag. §§ 824, 
826 ; 8 Bingh. 65 ; 1 Caines 849 ; 2 id. 857 ; 
96 Fed. Rep. 217 ; 88 111. 443. In general, 
he must nave -faithfully performed the 
whole service or duty before he can claim 
any commissions ; Story, Ag. §§ 829, 831; 1 
C. A P. 884 ; 4 id. 289 ; 7 Bingh. 99; 16 
Ohio 412 ; 47 Fed. Rep. 361. The right to 
commissions accrues on orders for the sale 
of articles where there is absence of war¬ 
ranty as to responsibility of parties giving 
the orders, when they are accepted* and the 
goods forwarded ; 87 Fed. Rep. 760. See 8 
Wash. St. 737. The right to commissions 
accrues where the agent has a purchaser 
who accepts property and is ready to per¬ 
form a contract of sale, although the prin¬ 
cipal refuse to be hound by authority of 
agent; 147 Mass. 417 ; 44 Ill. App. 113. 
Also if vendor releases the purchaser from 
his obligation ; 43 Ill. App. 21. He may 
forfeit his right to commissions by gross un- 
skilfulneas, Dy gross negligence, or gross 
misconduct, in tne course of his agency ; 8 
C&mpb. 451 ; 7 Bingh. 569 ; 12 Pick. *328; 
as, by not keeping regular accounts ; 8 Ves. 
48; 11 id. 358; 17 Mass, 145 ; 2 Johns. Ch. 
108 ; by violating his instructions ; by wil¬ 
fully confounding his own property with 
that of his principal; fl Beav. 284 ; 5 B. & 
P. 196; ll Ohio 803; by fraudulently mis¬ 
applying the funds of his principal; 
Chit. Com. L. 222; by embarking the 
property in illegal transactions ; or by do¬ 
ing anything which amounts to a betrayal 
of his trust; 12 Pick. 328, 382, 334 ; 20 
Graft. 672 ; 21 IowaS28; L. R. 9 Q. B. 480 ; 
98 Mass. 348; 25 Conn. 388 ; 52 Ill. 512 ; 9 
Kana. 320 ; 29 Cal. 142 ; 71 Pa. 206 ; 44 La. 
Ann. 3HR. 

The agent has a right to be reimbursed 
his advances, expenses, and disbursements 
reasonably and in good faith incurred and 
paid, without any default on his part, in 
the course of the agency ; 5 B. & C. 141; 
3 Binn. 295 ; 11 Johns. 439 ; 4 Halet. Ch. 657 ; 
127 N. Y. 151 ; 45 Ga. 501; 57 id. 882; 
86 Pa. 120 ; 69 III. 575. And also to be 
paid interest on such advancements and dis¬ 
bursements whenever it may fairly be pre¬ 
sumed to have been stipulated for, or to be 
due to him ; 15 East 223 ; 3 Campb. 467 ; 7 
Wend. 815 ; 3 Caines 226 ; 3 Binn. 295. But 
he cannot recover for advances and dis¬ 
bursements made in the prosecution of an 
illegal transaction, though sanctioned by 
or even undertaken at the request of his 
principal; Story, Ag. § 344; 8 B. AC. 639: 
17 Johns. 142; and he may forfeit all 
remedy against his principal even for his 
advances and disbursements mode in the 
course of legal transactions by his own 
gToes negligence, fraud, or misconduct; 12 
Wend. 862 ; 12 Pick. 328, 882 ; 20 id. 167; 
65 Ind. 82; nor will he be entitled to be 
reimbursed his expenses after he has notice 
thmt his authority has been revoked ; 2 Term 
113 ; 8 204 ; 8 Brown, Ch. 814. 


The agent may enforce the payment of a 
debt duo him from hie principal on account 
of the agency, either by an action at law or 
by a bill in equity, according to the nature 
of the case; and no may also have the ben¬ 
efit of his claim by way of set-off to an 
action of his principal against him, provided 
the claim is not for uncertain damages, and 
is in other respects of such a nature as to 
be the subject of a set-off; Story, Ag. S§ 
350. 885 ; 4 Burr 2138 ; 8 Cow. 181 ; 11 Pick. 
482. He may recover actual damages sus¬ 
tained in an action. brought at the end of 
the terra for breach of contract ; 01 N. Y. 
802 ; 78 id. 192 ; 78 Ind. 422; 15 Ad. A El. 
N. s. 570 ; 44 Ohio St. 220. He has also a 
lien for all his necessary commissions, ex¬ 
penditures, advances, and services in and 
about the property intrusted to his agency, 
which right is in many respects analogous 
to the right of set-off ; Story, Ag. fi 373 ; 
Mech. Ag. 1082; 40 X. H. 88 . 511 ; 67 Ill. 
139; 8 Iowa 211 ; 30 Miss. 578; but it is 
only a part icidar lien ; 9 Cush. 215 ; 8 Engl. 
(Ark.) 437 ; 8 H. L. Cas. 838 ; 22 Me. 138; 
42 id. 50; 8 Iowa 207 ; 30 Mo. 581 ; 86 Pa. 
480. Factors have a general lien upon the 
goods of their principal in their possession, 
and upon the price of such as nave been 
lawfully sold by them, and the securities 
given therefor ; 2 Kent 640; 26 Wend. 307 ; 
10 Paige, Ch, 205 ; 00 Wis. 406 ; 87 Conn. 
378; 2 McLean 145; 8 How. 384 ; 52 Ill. 
307; 63 N. Y. 598. There are other cases 
in which a general lien exists in regard to 
particular classes of agents, either from 
usage, from a special agreement of the 
parties, or from the peculiar habit of deal¬ 
ing between them: such, for example, 
as insurance broken, bankers, common 
carriers, attorneys-at-law, and solicitors in 
equity, packers, calico-printers, fullers, 
dyers, and wharfingers; Story, Ag. §§ 
379-384. See Lien. 

As to third, persons, in general, a mere 
agent who has no beneficial interest in a 
contract which he has made on behalf of 
his principal cannot support an action 
thereon; 1 Liverm. Ag. 215 ; 22 Pa. 522. 
An agent acquires a right to maintain an 
action upon a contract against third per¬ 
sons in tne following cases : First, when 
the contract is in writing, and made ex¬ 
pressly with the agent, and imports to be 
a contract personally with him ; as, forex- 
ample, when a promissory note is given to 
the agent, as such, for the benefit of the 
principal, and the promise is to pay the 
money to the agent eo nomine; in such 
case the agent is the legal plaintiff, and 
alone can bring an action ; Story, Ag. §§ 
393, 394, 396 ; 3 Pick. 322 ; 10 id. 381 ; 5 
Vt. 500 ; Dicey, Parties 134 ; 5 Pa. 520 ; 27 
id. 97 ; 13 Gray 64 ; 8 Conn. 00; 99 Mass. 
878; 121 U. S. 451 ; 105 N. Y. 053; L. R. 0 
Q. B. 861 ; and it has been held that the 
right of . the agent in such case to sue 
in his own name is not confined .to an ex¬ 
press contract; thus, it has been said that 
one holding, as mere agent, a bill of ex¬ 
change, or promissory note, indorsed in 
blank, or a check or note payable to bearer, 
may yet sue on it in his own name ; Paley, 
Ag. Dunl. ed. 861, note ; 80 Ala. 482; 39 
Me. 205 ; 9 Ind. 260 ; 8 Mass. 103. Second, 
the agent may maintain an action against 
third persons on contracts made with them, 
whenever he is the only known and osten¬ 
sible principal, and consequently, in con¬ 
templation of law, the real contracting 
party ; Rusb. Fact. A B. 241, 244; Story, 
Ag. § 898; Dicey, Parties 136-188; 5 Pa. 
41; 9 Vt. 407 ; 5 B. A Ad. 889; as, if an 
agent sell goods of bis principal in his own 
name, as though he were the owner, he is 
entitled to sue the buyer in his own name ; 
12 Wend. 418 ; 6 M. A S. 888 ; 29 Md. 282; 
4 Bing. 2; and, on the other hand, if he so 
buy, he may enforce the contract by action. 
The renunciation of the agent’s contract by 
the principal does not necessarily preclude 
the agent from maintaining an action, but 
he will still be entitled to sue the party with 
whom he has contracted for any damages 
which he may have sustained by reason of 
a breach of contract by the latter; Russ. 
Fact. & B. 243, 244 ; 2B. A Aid. 962. Third, 
the right of the agent to sue in his own 


name exists when, by the usage of trade or 
the general course oi business, he is author¬ 
ized to act as owner, or os a principal con¬ 
tracting party, although his character as 
agent is known ; Story, Ag. §893. Fourth, 
where the agent has made a contract in the 
subject-matter of which he has a special in¬ 
terest or property, he may enforce his con¬ 
tract by action, whether he held himself 
out at tne time to be acting in his own be¬ 
half or not; 1 Liverm. Ag. 215-219 ; Story, 
Ag. § 393 ; 27 Ala. n. s. 215 ; Dicey, Parties , 
139 ; 22 Pa. 622; 53 N. H. 519 ; 99 Mass. 
383; for example, an auctioneer who sells 
the goods of another may maintain an 
action for the price, though the sale be on 
the premises of the owner of the goods, 
because the auctioneer has a possession 
coupled with an interest; 2 Esp. 493 ; 1 H. 
Bla. 81, 84, 85. But this right of the agent 
to bring an action in his own name is sub¬ 
ordinate to the rights of the principal, who 
may. unless in particular cases where the 
agent has a lien or some other vested right, 
bring a suit himself, and suspend or ex¬ 
tinguish the right of the agent; Story, Ag. 

§ 403 ; 3 Hill 72, 73 ; C S. & R. 27 ; 4 Campb. 
194; 5 M. & Sel. 385 ; 99 Mass. 883 ; 105 
N. Y. 053. 

An agent may maintain an action of tres¬ 
pass or trover against third persons for in¬ 
juries affecting the possession of his prin¬ 
cipal's property ; and when he has been in¬ 
duced by the fraud of a third person to sell 
orbuy goods for his principal, and he has 
sustained a personal loss, he may maintain 
an action against such third person for such 
wrongful act, deceit, or fraud ; Story, Ag. 
§§ 414. 415 ; 9 B. & C. 208 ; 3 Campb. 320 ; 

1 H. Bla. 81 ; 1 B. A Aid. 59. But his 
remedy for mere torts is confined to cases 
like tne foregoing, where his “ right of 
possession is injuriously invaded, or where 
ne incurs a personal responsibility, or loss, 
or damage in consequence of the tort" ; 
Story, Ag. § 410. See 28 Mich. 366. 

Gifts procured by agents and purchases 
made by them from their principals should 
be scrutinized with vigilant and close 
scrutiny ; 129 U. S. 063. 

A sub-agent employed without the knowl¬ 
edge or consent of the principal has his 
remedy against his immediate employer 
only, with regard to whom he will have 
the same rights, obligations, and duties as 
if the agent were the sole principal. But 
where sub-agents are ordinarily or neces¬ 
sarily employed in the business of the 
agency, the sub-agent can maintain his 
claim for compensation both against the 
principal and tne immediate employer, un¬ 
less the agency be avowed and exclusive 
credit be given to the principal, in which 
case his remedy will be limited to the prin¬ 
cipal ; 0 Taunt. 147 ; 4 Weud. 285 ; 16 La. 
Ann. 127 ; 6 S. A R. 386 ; 3 Johns. 167. 

A sub-agent will be clothed with a lien 
against the principal for services performed 
and disbursements made by him on account 
of the sub-agency, whenever a privity 
exists between them; Story, Ag, § 888 r 
Mech. Ag. 603 ; 2 Campb. 218, 597 ; 2 East 
523 ; 6 Wend. 475; 22 Me. 138. If he is 
appointed without the express or implied 
authority of the principal, he can acquire 
no lien; Story. Ag. § 889; 1 East 835 ; 4 
Campb. 848. He will acquire a lien against 
the principal if the latter ratifies bis acts, 
or seeks to avail himself of the proceeds of 
the sub-agency, though employed by the 
agent without the knowledge or consent of 
tne principal; Story, Ag. § 889 ; 2 Campb. 
218, 597, 598 ; 4 id. 848, 853 ; 22 Me. 188. He 
may avail himself of his general lien against 
the principal by way of substitution to the 
rights of nis immediate employer, to the 
extent of the lien of the latter ; 1 East 335 ; 

2 id. 528, 529 ; 7 id. 7 ; 0 Taunt. 147 ; 2 M. A 
S. 298 ; 2 id. 301 ; 6 Taunt. 147. And there 
are cases in which a sub-agent who has no 
knowledge or reason to believe that his 
immediate employer is acting as an agent 
for another will have a lien on the property 
for his general balance ; 2 Livermore, Ag. 
87-92 ; Phley, Ag. 148,149 ;Story, Ag, § 890 ; 
4 Campb. 60, 849, 858. 

See Insurance Agent ; Agency. 

Consult Livermore, Paley, Ross. Story, 
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.tjjjTnvnfio «irnfitim.—•When two or 
miw minds are united in a tiling done or 
to lv done. 

It ought to b* so certain ft ml oomplet* thftt either 
^trtv may huve ftn action on it. ftnd there must be 
ft pn> ftii 1 Pune. A hr. 0 . 11. 

The consent of two or more persons con¬ 
curring. the one in parting with. the other 
in receiving. some property, right, or bene¬ 
fit : Bacon, Abr. An act in t)ie law where¬ 
by two or more persons declare tlieir assent 
as to any act or tiling to be done or forborne 
by some or one of those persous for the use of 
the others or other of them. Poll. Contr. 2 . 

The expression by two or more persons 
of a common intention to affect the legal 
relations of those persons ; " Anson, Contr. 8. 

An agreement “ consists of two persons 
being of the same mind, intention, or mean¬ 
ing concerning the matter agreed upon ; ” 
Leake, Contr. 12. See Poll. Contr. 2, 3. 

** " is seldom applied to specialties; 

' ronrroef" is generally confined to simple con- 
t racts; and “promise ” refers to theengagement of 
• party without reference to the reasons or consid¬ 
erations for it. or the duties of other parties; Para 
Contr. ft. .... 

An agreement ceases to be such by being put In 
writing under seal, but not when put In writing 
for a memorandum ; Dane, Abr. c. ll. 

It is a wider term than “ contract;” 
Anson, Contr. 4 ; an agreement might not 
be a contract, because not fulfilling some 
requirement of the law of the place in which 
it is made. 

A promise or undertaking. 

This Is the loose and Inaccurate use of the word; 
5 East 10; 3 H. & B. 14 ; 8N. Y. 885. 

The writing or instrument which is evi¬ 
dence of an agreement. 

This Is s loose and evidently Inaccurate use of the 
term. The agreement may be valid, and yet the 
written evidence thereof Insufficient; as. If a pro¬ 
missory note be given for twenty dollars, the 
amount of a previous debt, where the note may gen¬ 
erally be neglected and the debt collected by means 
of -other evidence ; or, again. If a note good In form 


be given for an Illegal consideration, in which case 
the Instrument b good and the agreement void. 

Conditional agreements are those which 
are to have full effect only in case of the 
happening of certain events, or the exist¬ 
ence of a given state of things. 

Executed agreements axe those where 
nothing further remains to be done by the 
parties. 

Executed agreements take place when 
two or more persons make over their respect¬ 
ive rights in a thing to one another, and 
thereby change their property therein either 
presently ana at once, or at a future time 
upon some event that shall give it full effect 
without either party trusting to the other. 
Such an agreement exists where a thing is 
bought, paid for, and delivered. 

Executory agreements are such as rest on 
articles, memorandums, parol promises or 
undertakings, and the like, to be performed 
in the future, or which are entered into pre¬ 
paratory to more solemn and formal aliena¬ 
tions of property ; Powell, Contr. 

Ab executed agreement always conveys a efcose In 
po**e*«*on, while an executory one conveys a ehom 
In action only. 

Express agreements are those in which 
the terms are openly uttered and avowed 
by the parties at the time of making. 

Implied agreements are those which the 
law supposes the parties to have made al¬ 
though the terms were not openly expressed. 

Thus, every one who undertakes any office, em 


hi* employ 
promise* Li 
stipulation 
matter for 


matter for txprtMtum facit eettare taciturn ; 2 Bin. 
Com. 4«4: 2 Term lCp; 7 Scott 00 ; i N. 4 P, 083. 

The parties must agree or assent. There 
must be a definite promise by one party 
accepted by the other ; 3 Johns. 534 ; 12 ta. 
190; 9 Ala. 09; 29 Ala. K. s. 864 ; 4 R. I. 
14; 2 Dutch. 208; 8 Halst. 147 ; 29 Pa. 358 ; 
49 Ill. App. 141. There must be a commun¬ 
ication or assent by the party accepting; 
a mere mental assent to the terms in his 
own mind is not enough ; L. R. 2 App. Ca. 
691. See 102 Mo. 809. But the assent need 
not be formally made; it can be inferred 
from the party’s ads; L. R. 0 Q. B. 007; 


L. R. 10 C. P. 307 ; 90 Ala. 520. They must 
assent to the same thing in the same sense ; 
4 Wheat. 225 ; 1 Sumn, 218; 2 Woodb. & 

M. 869 ; 7 Johns. 240; 18 Ala. 005 ; 9 M. & 
W. 535 ; 4 Bing. 600; L. R. 0 Q. B. 597. 
The assent must be mutual and obligatory ; 
there must be a request on one side, and an 
assent on the other; 5 Bingh. N. c. 75 ; 150 
Mass. 248. Where there is a misunderstand¬ 
ing as to the date of performance there is no 
contract, for want or mutual assent; 42 la. 
Ann. 107;. or where there is a misunder¬ 
standing as to the manner of payment; 53 
Mo. App. 562. The assent must compre¬ 
hend the whole of the proposition ; it must 
be exactly equal to its extent and provision, 
and it must not qualify them by any new 
matter; 1 Pars. Contr. 400; and even a 
slight qualification destroys the assent; 5 
M. & w. 685 ; 2 Sand/. 133. The question 
of assent when gathered from conversations 
is for the jury ; 1 Cush. 89; 13 Johns. 294. 

A sufficient consideration for the agree¬ 
ment must exist; 2 Bla. Com. 444 ; 2 Q. B. 
831; 6 Ad. & E. 548; 7 Brown, Ch. 550 ; 7 
Term 850; as against third parties this con¬ 
sideration must be good or valuable ; 10 B. 
& C. 600; Chit. Contr. 28 ; as between the* 
parties it may be equitable only; 1 Pars. 
Contr. 431. 

But it need not be adequate, if only it 
have some real value ; 8 Anstr. 782 ; 2 Sch. 
& L. 895, n. a ; 9 Ves. 240 ; 10 East 372 ; 1 1 
Ad. & E. 983; 1 Mete. Mass. 84; 117 N. Y. 
515 ; 48 Ohio St. 562 ; refraining from use of 


a sum of money ; 124 Y. 588. if the 
consideration be illegal in whole or in part, 
the agreement will be void; 0 Dana 91; 3 
Bibb 600 ; 9 Vt. 23 ; 5 Pa. 452 ; 22 Me. 488 ; 
82 S. C. 149; 27 Mo. App. 049 ; 80 la. 738. 
A contract to regulate the price of commod¬ 
ities at a certain specified amount is a con¬ 
tract in restraint of trade, without consid¬ 
eration and cannot be enforced ; 63 Law 
T. 455 ; 96 CaL 510 ; so also if the consider¬ 
ation be impossible; fi Vjner, Abr. 1 10, 
Condition; Co. Litt. 200a; Shepp. Touchet. 
164; L. R. 5 0. P. 588 ; 2 Lev. 161. See 
Consideration. 

The agreement may be to do anything 
which is lawful, as to sell or buy real estate 
or personal property. But the evidence of 
the sale of real property must generally be 
by deed, sealed ; and in many cases agree¬ 
ments in regard to personal property must 
be in writing. See Statute of Frauds. 

The construction to be given to agree¬ 
ments is to be favorable to upholding them, 
and according to the intention of the parties 
at the time of making it, as nearly as the 
meaning of the words used and the rules of 
law will permit; 1 Pars. Contr. 7; 2 Kent 
555; 1 H. Bla. 569, 014; 80 Eng. L. & E. 
479 ; 5 Hill 147 ; 40 Me. 48 ; 10 A. & E. 820; 
19 Vt. 202 . This intent cannot prevail 
against the plain meaning of words ; 5 M. 
& W. 535. Neither will it be allowed to 
contravene established rules of law. 

And that the agreement may be sup¬ 
ported, it will be construed so as to operate 
in a way somewhat different from that 
intended, if this will prevent the agreement 
from failing altogether; 22 Pick. 376; 9 
Wend. 011 ; 10 Conn. 474; but the mean¬ 
ing of the contracting parties is their agree¬ 
ment; 101 U. S. 390. 

Agreements are construed most strongly 
against the party proposing (i. e., contra 
proferentem) ; 6 M.& YV. 002 ; 2 Pare. Contr. 
20; 3 B. & S. 929 ; 7 R. 1.20. See Contracts. 

The effect of an agreement is to bind the 
parties to the performance of what they 
have thereby undertaken. In case of fail¬ 
ure, the common law provides a remedy by 
damages, and equity will in some cases 
compel a specific performance. 

The obligation may be avoided or de¬ 
stroyed by performance, which must be by 
him who was bound to do it; and whatso¬ 
ever is necessary to be dune for the full dis- 


553; by tender of exact performance aocord- 
ing to the terms of the contract, which is 
sufficient when the other party refuses to 


accept performance under the contract; 6 
M. & G. 010 ; Benj. Sales 503 ; Ana. Contr. 
274; an agreement pay a sum of money 
upon receipt of certain funds, is not 
broken on refusal to pay on receipt of part 
of the funds; 02 N. H. 410 ; by acts of the 
party to be benefited, which prevent the per¬ 
formance, or where some act is to be done 
by one party before the act of the other, the 
second party is excused from performance, 
if the first fails ; 13 M. & W. 100 ; 8 13. 

358 ; 6 B, & C. 323 ; 10 East 350 ; by rescis¬ 
sion, which may be made by the party to 
be benefited, without any provision there¬ 
for in the agreement, and the mere acquies¬ 
cence of the other party will be evidence of 
sufficient mutuality to satisfy the general 
rule that rescission must be mutual; 4 Pick. 
114; 5 Me. 277 ; 7 Bingh. 260; 1 W. & S. 
442 ; rescission, before breach, must be by 
agreement; Anson, Contr. 247; Leake, Contr. 
787 ; 7 M. & W. 55 ; 2 H. & N. 79; 6 Excli. 
39; by acts of law, as confusion, merger; 
29 Vt. 412; 4 Jones, N. C. 87; death . as 
when a master who has bound himself to 
teach an apprentice dies ; inability to per¬ 
form a personal service, such as singing at 
a concert; L. R. 0 Exch, 209 ; or extinction 
of the subject-matter of the agreement. 
See also Assent ; Contract ; Discharge 
of Contracts ; Parties ; Payment ; Re¬ 
scission. 

Implied Agreement. The “implied 
agreement” contemplated by the Dent Act 
(c. 94, 40 glut. 1272) as the basis of com¬ 
pensation, is not an agreement “implied in 
law,” more aptly termed a constructive or 
quasi contract, where, by fution of law a 
promise is imputed to perforin a legal duty, 
as to repay money obtained by fraud or 
duress, but an agreement “implied in fact,” 
founded upon a meeting of minds, which, 
although not embodied in an express con¬ 
tract, is inferred, as a fact, from conduct of 
the parties showing, in the light of the sur¬ 
rounding circumstances, their tacit under¬ 
standing. 198 U. S. 229, 234; 156 U. S. 
552, 566; 182 U. S. 510, 530; 248 U. S. 121, 
129; 261 U. S. 597. 

A fl-B.nikitf RNT FOR lNBU RAW C li], 

An agreement often made in short terms 
preliminary to the filling out and delivery 
of a policy with specific stipulations. 

Such an agreement, specifying the rate 
of premium, the subject, and risk, and 
amount to be insured, in general terms, and 
being assented to by the parties, is binding ; 
4 Rob. N. Y. 150; 2 Curt. 277 ; 19 N. Y. 
805. It is usually in writing, but may be 
by parol or by parol acceptance of a writ¬ 
ten proposal; 2 Curt. C. C. 524 ; 19 How. 
318; 31 Ala. 711; 4 Abb. Pr. Rep. 179; 60 
N, Y. 402; 11 N. H. 356. Itmuat oe ineuch 
form or expression that the parties, subject, 
and risk can be thereby distinctly known, 
either try being specified or by references 
so that it can be definitely reduced to writ¬ 
ing ; 1 Phillips, Ins. §§6-14 et seq 2 Pars. 
Marit. Law 19 ; 19 N. Y. 305. 

Such an agreement must have an express 
or implied reference to some form of policy. 
The ordinary form of the underwiters m 
like cases is implied, where no other is 
specified or implied ; 56 Pa. 250 ; 7 Taunt. 
157 ; 2 C. & P.91; 3 Bingh. 285 ; 8 B. & Ad. 
906 ; 33 Iowa 825 ; 76 id. 009 ; 2 Curt. 277 ; 
36 Wis. 509 ; May, Ins. § 23. 

Where the agree mentis by a com muni ca¬ 
tion between parties at a distance, an offer 
by either will be binding upon both on a 
despatch by the other of his acceptance 
witmq a reasonable or the prescribed time, 
and prior to the offer having been counter¬ 
manded ; 1 Phil. Ins. §§ 17, 21; 27 Pa. 263. 
See Inburance Policy. 

AGRICULTURE. The cultivation of 
soil for food products or any other useful or 
valuable growths of the field or garden; till¬ 
age, husbandry; also, by extension, farm¬ 
ing, including any industry practised by a 
cultivator of the soil in connection with 
such cultivation, as breeding and rearing 
of stock, dairying, etc. The science that 
treats of the cultivation of the soil. Bland. 
Diet. 

In its general sense, is the cultivntion of 
the ground for the purpose of procuring 


AGRICULTURAL HOLDINGS 


e,2 


vegetables and fruits for the use of in;in and 
beast; or, the act of preparing the soil, 
sowing and planting seeds, dressing the 
plants, and removing the crops. In this sense 
the word includes gardening or horticulture, 
and the raising or feeding of cattle and other 
Btock. In a more common and appropriate 
sense—that species of cultivation which is 
intended to raise grain and other field crops 
for man and beast; “husbandry.” Anderson ; 


7 Heisk. 515. 

A person is actually engaged in the 
science of agriculture when he derives the 


support of himself and family in whole or in 
part from the tillage and cultivation of 
fields; it must be something mor3 than a 
garden, though it may be less than a field, 
and the uniting of any other business with 
this is not inconsistent with the pursuit of 
agriculture; 22 Pa. 198. See 62Me. 026; 7 


Hei 


515. 


r 


AGRICULTURAL HOLDING. In 
the English Agricultural Holdings 
Act Of 1908. Any land held by the tenant 
which is either wholly agricultural or wholly 
pastoral, or in part agricultural and as to the 
residue pastoral, or in whole or in part 
cultivated as a market garden, and which is 
not let to the tenant during his continuance 
in any office, appointment, or employment 
held under the landlord. The term includes 
any land so used, even though there is held 
along with it other land not so used (Act of 
1920, e. 24), but only where both parcels 
of land are held on a contract of tenancy 
commencing after the commencement of the 
Act of 1920. Byrne. See Agricultural 
Holdings Acts. 

AGRICULTURAL HOLDINGS 
ACTS. The Agricultural Holdings Acts, 
1908 and 1913, and Part II. of the Agricul¬ 
ture Act, 1920 (collectively entitled the Agri- 
tural Holdings Acts, 1908 to 1920), form a 
code which confer on an out-going tenant 
of a holding many advantages (out of which 
he cannot contract himself) with regard to 
(1) Compensation for improvements; (2) 
Compensation for disturbance ; (3) Compen¬ 
sation for damage by game ; (4) Fixtures 
erected by him ; (5) Distress; (6) Length of 
notice to quit; (7) the cultivation of his 
holding ana various other matters. Byrne. 
Sec Agricultural Holding. 

AGRICULTURAL PRODUCT. That 
which is the direct result of husbandry and 
culture of the soil. The term embraces the 
product in its natural, unmanufactured 
condition. 2 Am. & Eng. Ency. 2 nd ed., 26 ; 
40 Kan. 284. Therefore, flour, being the 
product of manufacture, is not within the 
meaning of the term “agricultural product.” 
Id.; Und. 

AGRICULTURAL SOCIETY. An 

aggregate corporation organized under legis¬ 
lative authority by the voluntary consent 
and active procurement of its members, and 
having for its object the promotion of agri¬ 
culture and all kindred arts. (Spelling, 
Priv. Corp., § 24.) It is generally held to 
be a private rorporalion, though some courts 
give it a public or quasi-pubiic character. 
2 Am. & Eng. Ency. 2nd ed., 18, 19. 

AID. See Advise. Encourage. 

AID AND COMPORT. Help; sup¬ 
port ; assistance; counsel; encouragement. 

The constitution of the United States, art. 3. 8. 3, 
declares that adhering to the enemies of the United 
Statecualving them aid aDd comfort, Bhall be trea¬ 
son. These words, as they are to be understood in 
the constitution, have not received a full judicial 
construction ; but see 07 U. S. 39. A9 to their mean¬ 
ing In the Act of Congress, March 12. IPOS. See also 
02 U. S. 187 ; 18 Wall. 128 : 12 id. 847 ; 10id. 147 ; 7Ct. of 
Cl. 898 ; 2 id. MS. They Import heip. support, assist¬ 
ance, countenance, encouragement. The voluntary 
execution of an official bond of a commissioned of¬ 
ficer of the Confederacy from motives of wrwonal 
friendship, is giving aid and comfort; 9 WaJI. 689; 
os is the giving or mechanical skill to build boats 
for the Confederacy ; 3Ct. of Cl. 172. The word aid, 
which occurs in the Slat. Weatm. I. c. 14, is explained 
by Lord Coke (2 Inst. 182) as comprehending all per¬ 
sons counselling, abetting, plotting, assenting, con¬ 
senting, and encouraging to do the act (and he adds, 
what is not applicable to the crime of treason), who 
are not present when the act is done. See also l 
Bum, Just. 5. 0 ; 4 Bla. Com. 87, 38. 

To constitute aid anil comfort It Is not essential 
that the effort to aid should be successful ami ac¬ 


tually render assistance; 4 Sawy. 4?2. 

AID BONDS. See Bonds. 

AID OF THE KING. The aid tlmt 
might be sought of the King by his tenants 
when sued by others in respect to the land 
held of the King. Abbott; Termes de la Ley. 

AID PRAYER. In English Law. 

A petition to the court calling in help from 
another person who has an interest in the 
matter in dispute. For example, a tenant 
for life, by the curtesy, or for years, being 
impleaded, may pray aid of him in rever¬ 
sion ; that is, desire the court that he may 
be called by writ, to allege what he thinks 
proper for the maintenance of the right of 
the person calling him, and of his own. 
Fitzn. Nat. Brev. 50 ; Cow el. 

AIDER. One who aids or promotes the 
co mmissi on, of a crime; an accessory before 
or at the fact; a principal in the second de- 


to the lord In certain times of danger distress, 
but soon came to be claimed as a right. They were 
originally given in three cases only, and were of 
uncertain amount. For a period they were de¬ 
manded In additional cases; but tht« abuse wm 
corrected by Magna Chart* (of John) and the Mat. 
*8 Edw. I. (conflrmatio chart arum), and they were 
made pay able only,—to ransom the lord's Demon 
when taken prisoner; to make the lord's eldest «oq 
a knight; to marry the lord's eldest daughtei, by 
giving her a suitable portion. The first of these re¬ 
mained uncertain ; the other two were fixed by act 
6f parliament (2B Edw. hi. c . 11) at twenty shillings 
each, being the supposed twentieth part of a 
knight's fee i 2 Bla. Com. 64. They were abolished 
by .the IS Car. IL c. 24; 2 Bla. Com. 77, n. See 1 
PolL Jt 880. 

AXEL (spelled also Ayel, AUe, and Ayle). 

A writ which lieth where the grand¬ 
father was seized in his demesne as of fee 
of any lands or tenements in fee simple the 
day that he died, and a stranger abateth or 
entereth the same day and disposBesseth 
the heir. Fitxh. Nat. Brev. 222 ; Spelm. 
Gloss.; Termes de la Ley; 8 Bla. Com. 186 ; 
2 Poll. A Maitl. 57. 


gree. 

AIDER BY VERDICT. In Plead¬ 
ing. The presumption which arises aftei 
verdict, whether in a civil or criminal case, 
that those facts, without proof of which 
the verdict could not have been found, 
were proved, though they are not distinctly 
alleged in the record ; provided it contains 
terms sufficiently general to comprehend 
them in reasonable intendment. 

The rule is thus laid down, that where a 
matter is 60 essentially necessary to be 
proved, that had it not been in evidence the 
jury could not have given such a verdict as 
that recorded, there the want of stating 
that matter in express terms in a declara¬ 
tion, provided it contains terms sufficiently 
general to comprehend it in fair and reason¬ 
able intendment, will be cured by the 
verdict; and where a general allegation 
must, in fair construction, so far require 
to*be restricted that no judge and no jury 
could have properly treated it inr an unre¬ 
strained sense, it may reasonably be pre¬ 
sumed after verdict that it was so restrained 
at the trial; 1 Maule A S. 234,237 ; 1 Saund. 
6th ed. 227, 228; 1 Den. Cr. Cas. 356; 2 
Carr. A K. 868 ; 13 Q. B. 790 ; 1 id . 911, 912 ; 
2 M. A G. 405: 2 Scott, New' Rep. 459; 9 
Dowl. 409; 13 M. A W. 377; 6 C. B. 136; 9 
id. 3C4; 6 Mete. 834; 6 Pick. 409; 16 id. 
541; 2 Cush. 316 ; 0 id . 524 ; 17 Johns. 439, 
458 ; 24 III. App. 364 ; 29 Mo. App. 03 ; 134 
Ill. 586 ; 2 Ind. App. 391. 


AIDING AND ABETTING. In 
Criminal Law. The offence committed 
by those persons who, although not the 
direct perpetrators of 'a crime, are yet pres¬ 
ent at its commission, doing some act to 
render aid to the actual perpetrator there¬ 
of. 4 Bla. Com. 84 Russ. A R. 363, 421; 1 
Ired. 440; 1 Woodb. A M. 221; 10 Pick. 
477 ; 26 Miss. 299. See 9 Cent. L. J. 206 . 
90 Midi. 362. And they are principals in the 
crime ; 45 Fed. Rep. 851; 54 N. J: Law 247. 

A principal in tne second degree is he 
who is present aiding and abetting the fact 
to be done. 1 Hale, PI. Cr. 615 ; 1 Bish. Cr. L, 
648(4). See 4 lN. H. 407; 1 Mete. (Ky.) 413; 
28 Ga. 004; 13 Tex. 713 ; 26 Ind. 496 ; 2 
Nev. 226 ; 2 Brev. 838. 

Actual presence is not necessary; it is 
sufficient to be so situated as to come 
readily to the assistance of his fellows ; 13 
Mo. 882. 

One cannot be convicted as aider and 
abettor unless the principal is jointly in¬ 
dicted with him, or if indicted alone, the 
indictment should give the name and de¬ 
scription of the principal; 84 Ky. 229 ; and 
the one charged as an abettor may be con¬ 
victed as principal; 92 Ky. 1 ; and the 
abettor may be convicted of murder in 
the second degree, though the principal 
has been acquitted; 113N.C. 716; 52 Kan. 


79. 

The aider and abettor in a misdemeanor 
is chargeable as principal; 160 Mass. 300; 
58 Fed. Rep. 1000. 


ADBLESSE (Norman). A grandmother. 
Kelham. 

AXLE. A corruption of the French word 
aieul, grandfather. See Axel. 

AIR. That fluid transparent substance 
which surrounds our globe. 

No property can be nad in the air; it be¬ 
longs equally to all men, being indispensable 
to their existence. But this must be under¬ 
stood with this qualification, that no man 
has a right to use the air over another man'n 
land in such a manner as to be injurious to 
him. To poiaou or materially to cnange the 
air, to the annoyance of tne public, is a 
nuisance; Cro.Car. 510; 2 Ld. Raym.1163 ; 
1 Burr. 333; 1 Strange 686 ; Dane, Abr. 
Index ; see Nuisance. 

An easement of light and air coming over 
the land of another cannot be acquired hy 
prescription in most of the United State* . 
17 Am. L. Reg. 440, note ; 111 Mass. 119; 2 
Watts 327' 54 N. Y. 439; 5 W. Va. 1, 3 
Conn. 597 ; 16 III. 217 ; 25 Tex. 238 ; 5 Rich 
311 ; 26 Me. 436; llMd.23; 10 Ala. N. B. 63 . 
68111. App. 478. In Delaware the English 
doctrine is recognized as having been in¬ 
cluded in the constitutional adoption of the 
common law ; Clawson v. Primrose, 4 Del 
Ch. 643 ; S. C. 15 Am. Law Reg. N. 8 . 6 , ami 
note ; see 2 Washb. R. P. 62 ef aeq. Servi¬ 
tude of light and air through windows in s 
wall cannot be acquired by prescription 
against the owner of the lot adjacent, unless 
lie is able to assert the right to have them 
closed; 44 La. Ann. 492 ) 156 Mass. 89: 
though the rule is otherwise in England. 
8 E. A B. 39. 

Upon a conveyance the right to air ovim 
the grantor's remaining land is implied m 
grantee ; 34 Md. 1; 8 . c. 11 Am. L. Reg. 24 ; 
but in other states only where it is an east 1 
ment of necessity; 18 Am. L. Reg. 646; 
Washb. Easem. 618 ; 58 Ga. 268 ; 5 W. Va 
1. When it is never implied, see 115 Mass 
204 ; 10 Barb. 537 ; 33 Pa. 371; 51 Ind. 310 
The right would not be implied in the gran¬ 
tor ; 24 Iowa 35; S. C. 7 Am. L. Reg. 336, 
note ; L. R. 2 C. P. D. 13. The lessee of 
a building has no implied right to tin 
use of the light and air from surrounding 
land although owned by the lessor; 14o 
Ill. 481. 

AISIAMENTUBff (spelled also Eaamen- 
tum). An easement. Spelm an, Glo«. 

AJTUAR. In Spanish Law. Thf 

jewels and furniture which a wife brings in 
marriage. 

AJUTAGE (spelled also Adjutage). A 
conical tube used in drawing water through 
an aperture, by the use of which the quan¬ 
tity of water drawn is much increased. 

When a privilege to draw water from 
a canal, through the forebay or tunnel, 
by means of an aperture, has been granted, 
it is not lawful to add an ajutag& % unless 
such was the intention of the parties; 2 
Whart. 477. 


A m s. In English Law. A species of 
tax payable by the tenant of lands to his 
superior lord on the happening of certain 
events. 

They were originally mere benevolences granted 


ALABAMA (Indian for “ here we rest ”). 
One of the United States of America, being 
the ninth admitted into the Union. It was 
formerly a part of Georgia, but in 1798 the , 
territory now included in the states erf Ala- ' 


ALIBI 
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UmA And M issiswippi was organized as a ter¬ 
ritory chill'd Mississippi. which was out off 
from the Gulf <xwt by Florida, then Spanish 
territory, extending to the French posses¬ 
sions in Louisiana, During the war of 
lSl' 3 . part of Florida lying between the 
Perdido and Pearl rivers was occupied by 
United States troops and afterwards an¬ 
nexed to Mississippi territory, forming part 
of the present state of Alabama, whion was 
occupied principally by Creek Indiana The 
country becoming rapidly settled by the 
whitest the western portion was admitted 
into the Union as the state of Mississippi, 
and, by act of Congress of March 8 , 1&17, 
the eastern portion was organized as the 
territory of Alabama ; 8 U. 9, Stat, L. 
871. 

Ad act of Conrrwa was passed March i, 1818, au¬ 
thorising the Inhabitants at the territory of Ala¬ 
bama to form for themselves a constitution and 
jtate ^uTcnunent In pursuance of that act, the 
.institution of tbe state of Alabama ways adopted 
by a convention which met at HuolsviUe, July 6, 
and adjourned August 8.1818. 

Alabama was the fourth state to withdraw from the 
Union. Ln Dec., lSflQ. this state sent delegations to 
ihr other southern states urging them to withdraw 
from the Federal l nion, and a convention assembled 
at Montgomery, Jan. 7, idtfi. which on Jan. 11 
Adopted an ordinance of secession. From that time 
until tbe close of the war it formed one of the Con¬ 
federate states. Tbe state ratified the fifteenth 
amendment of the Federal Constitution Nov. 10, 
1970, and thereafter its senators and representatives 
were admitted to Congress. 

AT.ARAMA CABS. The ship Ala¬ 
bama was built at Liverpool, during the 
American Civil War, for use Dy the Con¬ 
federate States aa a warship. She left 
British waters without being equipped with 
her guns, which were put into her at the 
Azores. She subsequently destroyed a 
number of merchant ships belonging to the 
Northern States. The United States Gov¬ 
ernment, which had ineffectually endeavored 
to induce the British Government to prevent 
her leaving British waters, subsequently 
claimed damages for her depredations from 
tbe British Government; and ultimately, 
under the Treaty of Washington, concluded 
May 8 , 1871, between the two governments 
the amount of damages was fixed at £3,229,• 
166 by an international tribunal at Geneva. 
It was agreed in the treaty that the tribunal 
should be bound by tfate following rules:— 

"A neutral government is bound—(1st) 
To use due diligence to prevent the fitting 
out, arming or equipping, within its jurisdic¬ 
tion, of any vessel which it has reasonable 
ground to Delieve is intended to cruise or 
carry on war against a power with which it 
is at peace; ana also to use like diligence to 
prevent tbe departure from its jurisdiction 
of any vessel intended to cruise or carry on 
war as above* such vessel having been 
specially adapted, in whole or in part, within 
such jurisdiction, for warlike use; ( 2 nd) 
Not to permit or suffer either belligerent to 
make use of its ports or waters as tbe base 
of naval operations against the other or for 
the purpose of the renewal or augmentation 
of military supplies or arms, or the recruit¬ 
ment of men; (3rd) To exercise due diligence 
in its own ports and waters, and as to all 
persons within its jurisdiction, to prevent 
any violation of the foregoing obligations 
and duties.” 

These rules have since been part of inter¬ 
national law. Byrne. 

ALARMING. Intimidating, “alarm¬ 
ing,’' and disturbing, imply the use of physi¬ 
cal force or menace, and involve a breach 
of tbe peace. 79 Ky. 441. 

ALASKA. This territory was ttrst 
visited by a Russian exploring expedi¬ 
tion under’ command of Vitus Bering in 
1741, and after his return and the dissemin¬ 
ation of his reports of the abundance of fur¬ 
bearing animals found there, the country 
soon became settled by Siberian traders. 
In 1799 Russia granted a monopoly of the 
entire fur trade to the Russian American 
Fur Company; whose charter, being twice 
renewed, finally expired in 1864, when that 
country began negotiations for the sale of 
A l a s k a to tne United States. 

A treaty ceding the Russian possessions 
in North America to the United States was 
concluded March 80. 1867, and ratified May 


98, 1867, by which Alaska was sold to the 
United States for seven million two hun¬ 
dred thousand dollars in gold ; 16 U. S. 
Stat. L. 589. 

At first violations of the laws prescribed 
for the territory of Alaska, within its 
limits, were prosecuted in anv of the district 
courts of the United States in California, 
Oregon or Washington ; § 1957 R. S. 

Under the treaty with Russia, ceding 
Alaska and the subsequent legislation of 
Congress, Alr.ska has been incorporated into 
the United States and the Constitution is 
applicable to that Territory. 197 U. S. 516. 

ATYRA FIRMA. White rents; rents 
reserved payable in ailver, or white money. 

They were eo celled to distinguish them from 
reaitu* niari, which were rents reserved payable ln 
work, gram, and the like. Coke. 8d Inst. 18. 


or beer within the precincts of that lord¬ 
ship. Cowel. 

This officer is still continued in name, 
though the duties are changed‘or given up 
1 Crabb, Real Prop. 501. 

ALEBADI1EU, orALER ADEU. A 
phrase in old English law having the same 
meaning as aler sans jour. To be dismissed 
from court; literally, “to go to God.” Bur- 
rill. See Aler Sans Jour. 

AT«BR BANS JOUR (Fr. aller sans 
four, to go without day). 

In Praotioe. A phrase formerly used 
to indicate the final dismissal of a case from 
court. 

The defendant was then at liberty to go, 
without any day appointed for his subse¬ 
quent appearance ; KitchLn, Courts 146, 


ALBINATUS JUS. See Jus Aubi- 

NATUB. 

ALC ALD E. In Spanish Law. A 

judicial officer in Spun, and in thoee coun¬ 
tries which have received the body of their 
laws from thoee of Spain. His powers and 
duties are similar to thoee of a justice of 
the peace. 

ALCOHOL. See Intoxicating Liquor. 


ALDERMAN (equivalent tu senator or 
senior). 

In English Law. An associate to the 
chief civil magistrate of a corporate to^n 
or city. 


The word was formerly of very extended significa¬ 
tion. Spelman enumerates eleven classes of alder¬ 
men. Their duties among the Saxons embraced 
both magisterial and executive power, but would 
seem to have been rather an appellation of honor, 
originally, than a distinguishing mark of office. 
Spelman, Gloss. 

Aldermannue civitahu burgi ten caStella (aider- 
man of, a city, borough, or castle). 1 Bia. Com. 
47B. n. 


Aldermannus comitat tu (alderman of the coun¬ 
ty), who is thought by Spelman to have held an in¬ 
termediate place between an earl and a sheriff ; by 
others, held the same as the earl. 1 BLa Com. 110. 

Aldermannus hundredi ecu mopetiac/iii (aider- 
man of a hundred or wapentake). Spelman 

Aldermannus regie (alderman of the king) was so 
sailed, either because he was appointed by the king, 
or because he gave the Judgment of the king ln the 
premises allotted to him. 

Aldermannus totius Anglice (alderman of all Eng¬ 
land). An officer of high rank whoee duties cannot 
beprectsely determined. Bee Spelman, Gloss. 

The aldermen of the city of London were prob¬ 
ably ortgtnally the chiefs of guilds. Bee 1 Spence. 
Eq. Jur. 54, 50. Foi'an accountof the selection ana 
installation of aldermen of the guild merchant of a 
borough, see 1 Poll. <& Malt! 048. 


In American Cities. The aldermen 
are generally a legislative body, having 
limited judicial powers as a body, as in 
matters of internal police regulation, lay¬ 
ing out and repairing streets, constructing 
sewers, and the like ; though in many cities 
they hold separate courts, and have magis¬ 
terial powers to a considerable extent. 

Consult Spelman, GIosb. ; Cowel ; 1 
Sharsw. Bla. Com. 116; Reeve, Hist. Eng. 
Law; Spence, Eq. Jur. 


ALE. See Intoxicating Liquor. 


ALE 8 ILVER. A rent or tribute for¬ 
merly paid each year to the Lord Mayor of 
London by thoee who sold ale within the lib¬ 
erty of the city. Cunningham ; Cowell. 

ALEATOR (Lat. aiea, dice). A dice- 
player ; a gambler. 

“The more skilful a player he is, the 
wickeder he is.” Calvinus, Lex. 

ALEATORY CONTRACT. In Civil 
Law. A mutual agreement, of which the 
effects, with respect both to the advantages 
and losses,- whether to all the parties or to 
some of them, depend on an uncertain 
event. La. Civ. Code, art. 3951. See 8 La. 
Ami. 488; May, Ins. § 6 . 

The term includes contracts, such as in¬ 
surance, annuities, and the like. See Mar¬ 
gin ; Option, 

ALE-CONNER (also called ale-taster). 
An officer appointed by the' court-leet, 
sworn to look to the assize and goodness of 
ale and beer within theprecincts of the leet. 
Kitchin, Courts 46 ; Whishaw. 

An officer appointed in every court-leet, 
and sworn to look to the assize of bread, ale, 


ALFET. The vessel in which hot water 
was put, for the purpose of dipping a crimi¬ 
nal’s arm in it up to the elbow in the ordeaJ 
by water. Cowel. 

ALIA. In another way ; in a different 
manner. Also, other things. Burt, Lat - 
Eng. Diet. 

ALT A ENORMIA (Lat. other wrongs). 

In Pleading. A general allegation, at 
the end of a declaration, of wrongful acts 
committed by the defendant to the damage 
of the plaintiff. In form it is, “and other 
wrongs then and there did against the 
peace,” etc. Under this allegation, dam¬ 
ages and matters which naturally arise from 
the act complained of may be given in evi¬ 
dence ; 2 Greenl. Ev. § 678; including bat¬ 
tery of servants, etc., in a declaration for 
breaking into and entering a house ; 6 Mod. 
127 ; 2 Term 166 ; 7 Harr. &.J. Md. 68 ; and 
all matters in general which go in aggrava¬ 
tion of damages merely, but would not of 
themselves be ground for an action ; Bull. 
N. P. 89; 3 Mass. 222; 6 Munf. 308. 

But matters in aggravation may be stated 
specially ; 15 Mass. 194; Gilm. 227 ; and 
matters which of themselves would con¬ 
stitute a ground of action must be so stated : 
1 Chit. PI. 848; 17 Pick. 284. See gener¬ 
ally 1 Chit. PI. 648; Bull. N. P. 89 ; 2 
Greenl. Ev. S§ 268, 273, 278 ; 2 Salk. 643 ; 
Peake, Ev. 505. See Aggravation. 

ALIAS (Lat. alius, another). In Prac¬ 
tice. Before; at another time; other¬ 
wise. 

The term is sometimes used to indicate 
an assumed name, See Alias Dictus. 

An alias writ is a writ issued where one 
of the same kind has been issued before in 
the same cause. 

The second writ runs, in such case, “ we 
command you as we have before com¬ 
manded you ” (sicuf alias), and ,ttfe Latin 
word alias is used to denote both the writ 
and the clause in which it or its correspond¬ 
ing English word is found. It is used of 
all species of write. 

No waiver can make an alias attachment 
writ good and it is unauthorized ; 37 Ill. 
App. 385; an alias execution should not 
issue on return of the original which had 
been delivered long prior thereto, except it 
be shown that it baa been delivered to an 
offloer during its life, and had not been 
satisfied; 87 III App. 819. 

ALIAS DICTUS (Lat. otherwise 
called). A description of the defendant by 
adding to his real name that by which he 
is known in some writing on which he is 
to be charged, or by which he is known. 
4 Johns. 118; 2 Caines 862 ; 8 id. 219. 

AT.TBT (Lat. elsewhere). Presence in 
another place than that described. 

When a person, chaired with a crime, proves (se 
eadem die fuisse alibi) that he was, at the time al¬ 
leged, In a different place from that ln which It was 
committed, he Is said to prove an alibi, the effect of 
which Is to lay a foundation for the necessary In¬ 
ference that he could not have committed It. See 
Brae ton 140. 

This proof Is usually made out by the testimony 
of wltneesaa, but It Is presumed It might be made out 
by writings; as If the party could prove by a record, 
properly authenticated, tnat on the day or at the 
time in question he was In another place. 

It has been said that this defence must be 
subjected to a most rigid scrutiny, and that 
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ALIMONY 


the benefit or eaftote originally created 
m «nltmd, restrained, transferred, or 
»itingntoh«d ; or they may be by convey¬ 
ance* under the statute of usee. The orig¬ 
inal conveyances are the following : feoff¬ 
ment, gift, grant, lease, exchange, parti¬ 
tion. The der i vat i ve are, release, confir¬ 
mation, surrender, assignment, defeasance. 
Those deriving their force from the statute 
of use* are, covenants to stand seised to 
uwe, bargains and sales lease and release, 
deeds to lead or declare the usee of other 
more direct conveyances, deeds of revoca¬ 
tion of uses; 8 Bla. Com. c. 90 ; 2 Washb. 

R. P. 600. See 1 Demb. Land Titles 880 ; 
l Devlin, Deeds 115 ; Cohvky ajnck ; Deed. 
Alienations by matter of record may be: 
bv private acts of the legislature; by 
giants, as by patents of lands; by fines ; 
bv common recovery. 

' As to alienation* by deviec, see Dkvisk ; 
Will. 

In U Fari jnul Jurisprudence. A gene¬ 
ric term denoting tne different kinds of 
aberration of the human understanding. 1 
Beck, Med. Jur. 535. 

ALIENATION <?F AFFECTION. 

Estrangement of affection. The act of mak¬ 
ing one person indifferent or distant in affec¬ 
tion to another. The phrase is often used in 
reference to alienating the affection of & wife 
from her husband (or rice rersa) by a third 
party. 

It'is well settled that either husband or 
wife, in order to recover damages from a third 
party for alienating the affections of the other, 
must show that such third party took an 
active and intentional part in causing the 
estrangement. 2 Schouler, Mar. & Div., 
6 th ed., 1587. 

ALIENATION OFFICE. In Eng 
li«h Jaw. An office to which all write of 
covenants and entries were carried for the 
recovery of fines levied thereon. 

ALIENEE. One to whom an alienation 
is made. 

ALEEN1 GENERIS (Lat.). Of an¬ 
other kind. 

ATil hwi JURIS (Lat.). Subject to the 
authority of another. An infant who is 
under the authority of his father or guard¬ 
ian, and a wife under the power of her hus¬ 
band, are «*id to be alieni juris. See Sui 
Juris. 

Alii MriiOENA (Lat.). One of foreign 
birth ; an alien. 7 Coke 81. 

ALIENOR. He who makes a grant or 
alienation. 

ALIGNMENT. The act of adjusting 
to a line, or the state of being so adjusted. 
In engineering, the ground plan of a road or 
other work as distinguished from its profile. 
68 Conn. 507. 

The line to which an adjustment is made, 
or the persons or things arranged in line. 
Stand. Diet. 

ALIMKNt. In Scotch Law. To 

support; to provide with necessaries. Pa¬ 
terson, Corap. §§ 845, 850. 

Maintenance; support; an allowance 
from the husband’s estate for the support 
of the wife. Paterson, Comp. § 893. 

In Civil Law. Food and other things 
necessary to the support of life; money 
allowed for the purpose of procuring these. 
Dig. 50. 16. 43. 

In Common Law. To supply with 
necessaries. 8 Edw. Ch. 194. 

ALIMENT A (Lat. alere, to support). 
Things necessary to sustain life. 

Under the appellation are Included food, clothing, 
and a house; water also, It is said. In those regions 
where water is sold ; Cairinua, Lex.; Dig. 00. 16. 48. 

ALIMONY. The allowance which a 
husband by order of court pays to his wife, 
living separate from him, for her mainte¬ 
nance. 2 Bish. Marr. A D. 851 ; Lloyd, Div. 
212 ; 55 Me. 21; 36 Ga. 286. 

It is also commonly used as equally ap¬ 
plicable to all allowances, whether annual 
* ,r > n gross, made to a wife upon a decree 


of divorce. 107 Masa. 482 ; 9 N. H. 809 ; 88 
Vt 948; 98 Ind. 991. 

Alimony pendente lite is that ordered dur¬ 
ing the pendency of a suit. 

Immanent alimony is that ordered for 
the use of the wife after the termination of 
the suit during their joint lives. 

To entitle a wife to permanent alimony, 
the following conditions must be complied 
with. First, a legal and valid marriage 
must be proved ; 1 Rob. Eccl. 484 ; 9 Add. 
Eccl. 484 ; 4 Hen. A M. 607 ; 10 Ga. 477 ; 5 
Bees. Cas- N. a. So. 1388 ; 24 Ill. App. 165. 
Second, by the common law the relation of 
husband and wife must continue to subsist; 
for which reason no alimony could be 
awarded upon a divorce a vinculo matri¬ 
monii, or a sentence of nullity ; 1 Lee, Eccl. 
631 ; 1 Blackf. 800 ; 1 la. 440 ; Saxt. 96 ; 13 
Mass. 964 ; 18 Me. 308 ; 4 Barb. 295 ; 1 GUI 
A J. 468 ; 8 Yerg. 67. This rule, however, 
has been very generally changed by statute 
in this country; 2 Bish. M. A D. § 376. 
77iird, the wife must be separated from the 
bed and board of her hudband by judicial 
decree; voluntary separation, for whatever 
o&use, is insufficient. And, as a general 
rule, the alimony must be awarded by the 
same decree which grants the separation, 
or at least in the same suit, it not being 
generally competent to maintain a subse¬ 
quent and independent suit for that pur¬ 
pose ; 9 Watte 90; 27 Miss. 680, 602 ; 21 
Coon. 185; 1 Blackf. 860; 8 Yerg. 67. The 
right to alimony need not be determined in 
the suit for divorce, if such right is reserved 
in the judgment; 138 N. Y. 272. Fourth, 
the wife must not be the guilty party ; 1 
Paige, Ch. 276; 2 LUL 242; Wriglit, Ohio 
514; 6 B. Monr. 496 ; 11 Ala. N. s. 763; 24 
N. H. 564; 40 Ill. App. 78; 183 Ind. 122; 
but in some states there are statutes in 
terms which permit the court, in its dis¬ 
cretion, to decree alimony to the guilty 
wife; 2 Bish. M. A D. 878; [1892] Prob. Div. 

1; Lloyd, Div. 223 ; and continued adultery 
of wife after divorce, is no ground for va¬ 
cating a previous order allowing her per¬ 
manent alimony ; 85 ILL App. 544. 

In California, a divorce having been de¬ 
creed against a non-resident, an order for 
alimony and for custody of children was 
vacated on appeal. 83 Am. Law Rev. 
(July, 1896) 604, v. tor an elaborate dis¬ 
cussion and criticism of thin ruling. 

Alimony pendente lite is granted much 
more freely than permanent alimony, it 
being very much & matter of course to 
allow the former, unless the wife has suffi¬ 
cient separate property, upon the institution 
of a suit; 1 Hagg. Eccl. 778; 1 Curt. Eccl. 
444; 3 B. Monr7l42 ; 3 Paige, Ch. 8 ; 11 id. 
166 ; 40 ILL App. 302 ;’ 87 id. 491; either for 
the purpose of obtaining a separation from 
bed and board ; 1 Edw. Ch. 255 ; a divorce 
a vinculo matrimonii ; 9 Mo. 589; 16 Me. 
308; 1 Bland, Ch. 101 ; or a sentence of 
nullity, and whether the wife is plaintiff or 
defendant. The reason is, that it is im¬ 
proper for the parties to live in matrimonial 
cohabitation during the pendency of such 
a suit, whatever may be its final result; 1 
Sandf. Ch. 488. She need only show prob¬ 
able ground for divorce to entitle her to 
alimony ; 24 ILL App. 481. Vpon the s*.me 
principle, the husband who has all the 
money, while the wife has none, ie bound 
to furnish her, whether plaintiff or defend¬ 
ant, with the means to defray her expenses 
in the suit; otherwise, she would De de¬ 
nied justice; 2 Barb. Ch. 146; Walk. Ch. 
421; 2 Md. Oh. Dec. 885, 808. See 1 Jones, 
N. C. 528. This alimony ceases as soon as 
the fault of the wife is finally determined ; 
37 Mo. App. 207. 

Alimony is not a sum of money nor a 
specific proportion of the husbande estate 
given absolutely to the wife, but it is a con¬ 
tinuous allotment of sums payable at regu¬ 
lar intervals, for her support from year to 
year; 6 Harr. A J. 485 ; 9 N. H. 809; 9 B. 
Monr. 49 ; 6 W. AS. 85;75N. C.70;12Fla. 
449 ; 62 Barb. 109; but in some states sta¬ 
tutory allowances of a gross sum have been 
given to the wife under the name of ali¬ 
mony ;eee9N. H. 800 ; 21 Conn. 185 ; 9 Ohio 
37; 47 id. 544 ; 107 Mass. 428; 40 Mich. 498 ; 78 
i Ill. 402; 36 Wis. 862 ; 23 Ind. 870: 19 Kan. 


169; 88 Cal. 460; if in gross it should not 
ordinarily exceed one-naif the husband's 
estate ; 87 Mo. App. 471. It must secure to 
her as wife a maintenance separate from 
her husband : an absolute title in specific 
property, or a sale of a part of the hus¬ 
band’s estate for her use, cannot be decreed 
or confirmed to her as alimony ; 8 Hagg. 
EocL 833 ; 7 Dana 181 ; 6 Harr. A J. 485 ; 4 
Hen. A M. 587 ; 6 Ired. 298. Nor is ali¬ 
mony regarded, in any general sense, as 
the separate property of the wife. Henoe 
she oan neither alienate nor charge it; 4 
Paige, Ch. 509 ; if she suffers it to remain 
In arrear for more than one year, she can¬ 
not generally recover such arrears ; 8 Hagg. 
Eccl. 822 ; if she saves up anything from 
her annual allowance, upon her death it 
will go to her husband ; 6 W. A S. 85 ; 12 
Ga. 201 ; if there are any arrears at the 
time of her death, they cannot be recovered 
by her executors ; 8 Sim. 821 ; 8 Term 545 ; 
6 w. A S. 85 ; as the husband is only bound 
to support his ^pife during his own life, her 
right to alimony ceases with his death ; 1 
Root 849; 4 Hay w. 75 ; 4 Md. Ch. Dec. 289 ; 
33 W. Va. 695; 23 Ill. App. 558 ; and as it 
is a maintenance for the wife living sepa¬ 
rate from her husband, it ceases upon recon¬ 
ciliation and cohabitation. So also its 
amount is liable at any time to be increased 
or diminished at the discretion of the court; 
8 Sim. 315, 821, n. ; 6 W.^ A S. 85 ; and the 
court may insert a provision in the decree 
allowing any interested party to thereafter 
request a modification of the amount al¬ 
lowed on account of changed conditions ; 
59 Hun 621. The preceding observations, 
hovrever, respecting the nature and in¬ 
cidents of alimony should be received with 
some caution in this country, where the 
subject is so largely regulated by statute ; 

10 Paige, Ch. 20; 7 Hill 207. 

In respect to the amount to be awarded 
for alimony, it depends upon a great variety 
of considerations and is governed by no 
fixed rules ; 4 Gill 105 ; 7 Hill N. Y. 207 ; 1 
Green, Ch. 90; 1 Iowa 151; 10 Ga. 477. 
The ability of the husband, however, is a 
circumstance of more importance than the 
necessity of the wife, especially as regards 
permanent alimony ; and in estimating his 
ability his entire income will be taken into 
consideration, whether it is derived from 
his property or his personal exertions; 8 
Curt. Eccl. 8 , 41; 1 Rich. Eq. 282 ; 2 B. 
Monr. 370 ; 5 Pick. 427; 1 R. I. 213; 28 
Neb. 843; 48 Mo. App. 668 . But if the 
wife has separate property ; 2 PliiU. 40; 
2 Add. EccL 1 , or derives income from her 
personal exertions, this will also be taken 
into account. If she lias sufficient means 
to support herself in the rank of life in 
which she moved, she is entitled to no ali¬ 
mony ; 49 Mich. 504 ; 75 N. C. 70; 1 Cur- 
teis, EccL 444 ; 2 Hagg. Conaifl. 203. The 
method of computation is, to add the wife's 
annual income to her husband's ; consider 
what, under all the circumstances, should 
be allowed her out of the aggregate ; then 
from the sum so determined deduct her 
separate income, and the remainder will 
be the annual allowance to be made her. 
There are various other circumstances, 
however, beside the husband’s ability, to be 
taken into consideration : as, whether the 
bulk of the property came from the wife, 
or belonged originally to the husband; 2 
Litt. Ky. 387; 4 Humphr. 510 ; 101 IU. 
416; or was accumulated by the joint ex¬ 
ertions of both, su bsequen t to t he marriage ; 

11 Ala. N. s. 763 : 3 Harr. Del. 142 ; whether 
there are children to be supported and 
educated, and upon whom their support 
and education devolves ; 3 Paige, Ch. §87 ; 
8 Green, Ch. 171 ; 2 Litt. 337; 10 Ga. 477; 
68 Hun 37 ; 100 III. 570 ; 65 Me. 407 ; 65 Ga. 
476 ; the nature and extent of the husband’s 
delictum ; 3 Hagg. Eccl. 657; 2 Johns. Ch. 
391; 4 Des. Eq. 188; 24 N. H. 564 ; the 
demeanor and conduct of the wife towards 
the husband who desires cohahitation; 7 
Hill 207 ; 5 Dana 499 ; 15 IU. 145 ; 95 Ala. 
443 ; the condition in life, place of resi¬ 
dence,’ health, and employment of the hus¬ 
band, as demanding a larger or smaller 
sum for his own support; 1 Hagg. Eccl. 
526, 532; the condition in life, circum- 
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stances, health, place of residence, and con¬ 
sequent necessarr expenditures of the wife ; 
5 Pick. 427 ; 4 Gill 105; 11 Ala. n. 8. 768; 
the age of the parties ; 6 Johns. Ch. 91; 4 
Gill, Md. 105 ; 29 Ind. 488; and whatever 
other circumstances may address them¬ 
selves to a sound judicial discretion. 

So far as any general rule can be deduced 
from the decisions and practice of the 
courts, the proportion of the joint income 
to be awarded for permanent alimony is 
said to range from one-half, where the prop¬ 
erty came from the wife (2 Phill. 286), to 
one-third, which is the usual amount; 29 
L. J. Mat. Caa. 150; 4 Gill 105; *8 Boew. 
640 ; 44 Ind. 106 ; 44 Ala. 437 ; or even less ; 
37 Ind. 164 ; 68 Ill. 17 ; 38 Ind. 189. In case 
of alimony pendente lite, it is not usual to 
allow more than about one-fifth, after de¬ 
ducting the wife’s separate income; Lloyd, 
Div. 212; 2 Bish, Mar. Div. <fc Sep. §§ 945- 
951; and generally a less proportion will be 
allowed out of a large estate than a small 
one; for, though no such rule exists in 
respect to permanent alimony, there may 
be good reasons for giving less where the 
question is' on alimony during the suit: 
when the wife should live in seclusion, and 
wants only a comfortable subsistence; 2 
Phill. Eccl. 40, See 4 Thomp. & C. 574; 36 
Iowa 383; 39 Ind. 185 ; 29 Wis. 517. 

ALIO INTUITU (Lat.). Under a dif¬ 
ferent aspect. See Dtterso Intuitu. 

ALITEB (Lat.). Otherwise ; as other¬ 
wise held or decided. 

ALIUNDE (Lat.). From another place. 
Evidence aliunde ( i . e. from without the 
will) may be received to explain an ambi¬ 
guity in a will, 1 Greenl. Ev. § 291. The 
word is also used in the same sense with 
respect to the admission of evidence to 
modify or explain other documents, gener¬ 
ally treated as conclusive. It was thus 
frequently employed in connection with the 
electoral commission of 1877 which de¬ 
termined the disputed presidential election 
in the United States. 

ALL. Completely, wholly, the whole 
amount, quantity or number. 

It is frequently used in the sense of 
" each ” or “ every one of ; ” 148 Mass. 442 ; 
144 id. 100 ; and is a general rather than a 
universal term, to be understood in one sense 
or the other according to the demands of 
sound reason; 18 Pa. 391 ; 9 Ves. Jr. 137. 

May mean “each” or “every one.” 
Anderson ; 143 Mass. 442. In the acts of 
It j. i lftturcs, os in common parlance, “all," 
bring a general rather than a universal term, 
U to be understood in one sense or the other 
according to the demands of sound reason. 
Id, 18 Pa. 391. 

(a.) The whole, extent, duration, quality, 
or degree of; the whole; any whatever; 
every. 

(adv.) Wholly ; completely; altogether ; 
entirely ; quite ; very. Webster. 

The word “any" in a will giving executors 
power to convert real property into money, 
means “all." 110 S. W. 835. 

The word “all" in a will, imports, accord¬ 
ing to any consistent construction, all those 
among whom the advancements mentioned 
were to be equalized. 3 Ky. Opin. 377. 

Back Pay and Emoluments. "All 
back pay and emoluments" as used in an 
act of Congress includes forage, rations, 
and pay for servants to which the officer 
would have been entitled under the statutes 
had he remained in the army, and in adjust¬ 
ing under the statute those items should 
not have been excluded because the officer 
was not actually in service of the United 
States. 226 U. S. 374. 

Bills or Notes. The words “all bills or 
notes" in the charter of a bank include bills 
of exchange. 2 Litt. 389. 

Land, Of My. “All of my land” is a 
description by necessary implication end 
common understanding, referring to such 
lands as I may own, evidon^d by th.*? public 
records whore land titles are required to be 
recorded, or to my actual and continuous 
possession for such tinm as under I he )iw 


constitutes a title. 114 Ky. 855, 72 S. W 
38, 24 R. 1641. 

Legatees. In a will providing that all the 
legatees must accept the legacies in full 
satisfaction of all claims against his estate, 
the term “all legatees” means each of them. 
142 Ky. 472, 134 S. W. 906. 

Persons Interested. The words those 
having an interest in it, and, “all persons inter¬ 
ested" in the property who have not united 
in the petition shall be summoned to answer, 
etc., refer to persons owning an interest in 
the land under the same title, and are the 
only persons necessary to be made parties 
to such an action. 93 S. W. 1061. 

Proper Belief. Under a prayer for “all 
proper relief," the court is warranted in fixing 
the equities as shown by the pleadings and 
proof, 161 Ky. 374, 170 S. W. 986. 

Beal and Personal Estate of Every 
Description, Other. A deed of assignment 
which named specifically certain property, 
real and personal, as being transferreo, and 
ended with the words, "also all other real 
and personal estate of every description,” 
w as sufficient to pass a contingent remainder. 
114 Ky. 540, 71 S. W. 509. 

Best and Residue — In Will. "All the 
rest and residue" means what remains for 
distribution, according to law, that is, what 
is left after payment of debts. 2 J. J. Marsh. 
(Ky.) 201. 

ALL FAULTS. A term in common 
use in the trade. A sale of goods with "all 
faults,” in the absence of fraud on the part 
of the vendor, covers all such faults and 
defects as are not inconsistent with the 
identity of the goods as the goods described ; 
118 Mass. 242 ; 5 B. & Aid. 240. 

The meaning of selling 
with all faults is, that the purchaser shall make 
use of his eye and understanding to discover 
what faults there are. 2 Am. & Eng. Ency., 
2nd ed., 147: 4 Taunt. 779. The phrase 
"with all faults" cannot be limited to all 
sueh faults or defects as the thing described 
ordinarily has. That would deprive it of 
force entirely. Its meaning is, such faults 
or defects as the article sold might have, 
retaining still its character and identity as 
the article described. Id.; 118 Mass. 242. 
For example, in the sale of a copper-fastened 
vessel “with all faults," the term meant such 
faults as a copper-fastened vessel might have, 
but that it would not cover the sale of a 
vessel not copper fastened. Id.; 5 B. & Aid. 
240. 

ftT.T. FOURS. A metaphorical expres¬ 
sion, signifying that a case agrees in ail its 
circumstances with another. 

ALL AND SINGULAR. All, without 
possibility of exception ; all, collectively :md 
individuolly. Stand. Diet. 

ALLEGATA. A word which the em¬ 
perors formerly signed at the bottom of their 
rescripts and constitutions ; under other in¬ 
struments they usually wrote signata or tes- 
tata. Encyc. Lond. 

ALLE GATA ET PROBATA (Lat., 
things alleged and proved). The allegations 
fciade by a party to a suit, and the proof ad¬ 
duced in their support. 

It is a general rule of evidence that the 
allegata and probata must correspond ; that 
is, the proof must at least be sufficiently ex¬ 
tensive to cover all the allegations of the 
party which are material; 1 Greenl. Ev. 
§ 61 ; 2 Sumn. 206 ; 8 Mart. N. 8. La; 636. 

ALLEGATION. The assertion, dec¬ 
laration, or statement of a party of what 
he can prove. 

In Ecclesiastical Law. The statement 
of the facts intended to be relied on in 
support of the contested suit. 

It is applied either to the libel, or to the answer of 
the respondent, setting forth new facts, the latter 
being, however, generally called the defensive alle¬ 
gation. Bee 1 Browne, Civ. Law 4TS(, 4T&, n. 

ALLEGATION OF FACULTIES. 

A statement made by the wife of the prop¬ 
erty of her husband, for the purpose of 
obtaining alimony. 11 Ala. N. S. *63; 3 Tex. 
168. 


To such an allegation the husband makes 
answer, upon which the amount of alimony 
is determined ; 2 Lee, Eccl. 593 ; 3 Phill. 
Eccl* 387 ; or she may produce other proof, 
if necessary in consequence of his failure to 
make a full and complete disclosure ; 2 
Hagg. Cons. 199 ; Lloyd, Div. 276 ; 8 Knapp 
42; 2 Bish. M. <fc Div. § 1082. 


ALLEGIANCE. (Lat. aUigare, to bind 
to). The tie which binds the citizen to th< 
government, in return for the protection 
which the government affords mm. The 
duty which the subject owes to the sover¬ 
eign, correlative with the protection re- 
ceive< l* The true and faithful 

obedience w'hich the subject of every Plato 
owes to the state or its head in return for the 
protection which the state affords him. Then- 
are four kinds: (1) natural allegiance of tin- 
subject bom ; (2) acquired allegiance, growing 
out of some act or circumstance other than 
birth, sueh as denization or naturalization ; 
(3) local allegiance, resulting from the protec¬ 
tion given to an alien friend residing within 
the state no matter for how short a time ; (4) 
legal allegiance, resulting from an actual per¬ 
sonal oath taken by the subject, on oath 
which by the common law could be tendered 
to every one who had attained the age of 
twelve years. Taylor, Int. Pub. Law' 217. 

Acquired allegiance is that binding a citi¬ 
zen who was born an alien, but has been 
naturalized. 

Local or actual allegiance is that which is 
due from an alien while resident in a coun¬ 
try, in return for the protection afforded by 
the government. From this are excepted 
foreign sovereigns and their representa¬ 
tives, naval and armed forces when per¬ 
mitted to remain in or pass through the 
country or its waters. 

Natural allegiance is that which results 
from the birth of a person within the terri¬ 
tory and under the obedience of the govern¬ 
ment. 2 Kent 42. 

Allegiance may be an absolute and per¬ 
manent obligation, or it may be a qualified 
and temporary one ; the citizen or subject 
owes the former to his government or sover¬ 
eign, until by 6ome act he distinctly re 
nounces it, whilst the alien domiciled in the 
country owes a temporary and local alle¬ 
giance continuing during such residence ; 
16 Wall. 154. 

At common law, in England and Amer¬ 
ica, natural allegiance could not be re¬ 
nounced except by permission of the govern¬ 
ment to which it was due ; 1 Bla. Coni. 370, 
371; 1 East, PI. Cr. 81; 3 Pet. 99, 242; but 
see 8 Op. Att.-Gen. U. S. 189; 9 id. 35C. 
Held to be the law of Great Britain in 180H 
Cockb. Nationality. It was otherwise in the 
civil law and in moat continental nations. 
After many negotiations between the two 
countries, the rule has been changed in the 
United States by act of July 27, 1868, and 
in England by act of May 14,1870. Whether 
natural allegiance revives upon the return 
of the citizen to the country of his allegiance 
is an open question ; Whart. Confl. L. § 8. 
See Cockb. Nationality; Webster, Citizen¬ 
ship ; Webster, Naturalization; 2 Whort. 
Int. L. Dig. ch. vii.; Whart. Confl. L.; 18 
Am. L. Reg. 595, 565 ; Lawrence’s Wheat. 
Int. L. App, See Naturalization ; Expa¬ 
triation. 


ALLEGING DIMINUTION. The 

allegation in an appellate court of some 
error in a subordinate part of the nisi prius 
record. Black’s Diet. 

On ft certiorari an allegation of diminution la filed 
to require the court below to send up a part of the 
record which is omitted In the transcript upon 
which the appeal Is to be heard. An allegation of 
diminution fa frequently made where the record or 
a Judgment obtained before a Justice of the peace 
fa removed by certiorari to a superior court having 
appellate or supervisory Jurisdiction of It. 


ALLEVIARE. To levy or pay an accus¬ 
tomed fine. Wharton ; Cowell. 


ALLIANCE (Lat. ad, to, ligare, to 
bind). The union or connection of two 
persons or families by marriage ; affinity. 

In International Law. A contract, 
treaty, or league between two sovereigns 
or states, made to insure their safety and 
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common defers 

Defensive alliances are those in which a 
nation agrees to defend her ally in case alie 
i a attacked. 

Qfftmsit* alliances are those in which 
nation* unite for the purpose of making on 
attack, or jointly waging the war against 
another nation. 


ALLISION. Running one verael 
against another. 

To b« dbCfogubhed from collision, which denotes 
the running of two rwwU e^rslnst osch other. 

The dlsil nett on l» not r*rv csrefully obeerred, but 
ia used to denote cases etriotly or alUskn. 

ALLOCATION. An allowance upon 
an account in the English Exchequer. 
Cowel. 

Placing or adding to a thing. Encyc. 
Lond. 

ALLOCATIONE FACTRNPA. In 
Rnglinh Law, A writ directed to the 
lora treasurer and barons of the ©xohequer, 
commanding that an allowance be made to 
an accountant for such moneys as he has 
lawfully expended in bis office. 

ALLOCATO COMITATU. A new- 
writ of exigent allowed before another count y 
court, if a former has not been fully served or 
complied with. Jacob ; Fitz. Exig. 

ALLOCATTJB (Lat., it is allowed). 

A T a tin word formerly used to denote 
that a writ or order was allowed. See 2 
Halat. N. J. 88. 

A word denoting the allowance by a 
master or prothonotary of a bill referred 
for his consideration, whether touching 
costs, damages, or matter of account. Lee, 
Diet. ; Archo. Pr. 129. 

ALLOCATUR EXIGENT. A writ 
of exigent which issued in a process of out- 
la wry, upon the sheriff's maxing return to 
the original exigent that there were not five 
county courts held between the teste of the 
original writ and the return day. 1 Tidd, 
Pr. 128. 

ALLOCUTION. The formal address 
of the judge to the prisoner, asking him why 
sentence should not be pronounced. 2 Am. 

A Eng. Ency., 2nd ed., 149 ; 27 Mo. 326. 

ALLOT), ALOD. Same os Allodium. 

ALTiODARTT. Those who own allodial 
lands. 

Those who have as large an estate as a 
subject can have. Coke, Litt, 1 ; Bacon, 
Abr, Tenure, A. 

ALLODIAL. Held in allodium ; the 
antithesis of feudal. See Allodium. 

ALLODIAN, or ALODLAN. Rare for 
Allodial, or Alodial. Stand. Diet. 

ALLODIUM (Sax. a, privative, and 
lode or leude, a vassal; that is, without 
vassalage). 

An estate held by absolute ownership, 
without recognizing any superior to whom 
any duty is due on acoount thereof. 1 
Washb. R. P. 5th ed. *16. 

It U used In opposition to feodum or fief, which 
m* s jin property, the use of which was bestowed up¬ 
on another by the proprietor, on condition that the 
grantee should perform certain sendees for the 
grantor, and upon the failure of which the property 
should revert to the original possessor Bee 1 Poll 
A Malt. 4B. 

In the United States the title to land is 
essentially allodial, and every tenant in fee- 
simple has an absolute and unqualified do¬ 
minion over it; yet in technical language 
his estate is said to be in fee, a word which 
implies a feudal relation, although such a 
relation has ceased to exist in any form, 
while in several of the states the lands have 
been declared to be allodial; 44 Pa. 492 : 2 
id. 191; 10 frill & J. 443; 10 Peters 717; 
but see 7 Cush. 92; 2 Sharew. Bla. Com. 
77, n. ; 1 Washb. R. P. 5th ed. *41, 42; 
8 ha re wood’a Lecture on Feudal Law, 1870. 
In some states, the statutes have declared 
lands to be allodial. Bee *!«/> 28 Wia. 867. 

In England there is no allodial tenure, for 
all land is held mediately or immediately of 
the king : but the words tenancy tn fee- 
•tmpfe are there properly used to express the 


moat absolute dominion which a man can 
have over his property ; 8 Kent, Com. *487 ; 
Cruise, Prelim. Dis. o. 1, § 18 ; 8 Bla. Com. 
103. 

ALLONGE (Ft.). A piece of paper an¬ 
nexed to a bill of exchange or promissory 
note, on whioh to write endorsements for 
which there is no room on the instrument 
itself, Pardessus, n. 848; Story, Prom. 
Notes, §§ 121,151; Tied, on Com. Paper 264. 

ALLOPATHIC PRACTICE. S»v 
Medicine, 

ALLOT. See Allow, 

ALLOTMENT. A share or portion ; 
that which is allotted. The division or dis¬ 
tribution of land. The act of assigning by 
lot. That which is allotted ; a share, a portion. 
Stand. Diet 

Allotment system. A syBtem in England 
of assigning small portions of land, from the 
eighth of an acre to four or five acres, to be 
cultivated by day-laborers after their ordi¬ 
nary day's work. Brande. 

ALLOTMENT CERTIFICATE, or 
LETTER OF ALLOTMENT. A let ter of 

advice to a shareholder or subscriber to shares 
in a registered company, acquainting him 
with the number of shares allotted him and 
dates when payments for them are due. 
Stand. Diet. 

ALLOTMENT NOTE. A writing by 
a seaman, making an assignment of part of 
his wsgee in favor of a relative. Abbott ; 
M. & W. See Allotment. 

ALLOTMENT SYSTEM. In Eng¬ 
land, a practice, started under the feudal 
system, of assigning land in small portions 
to agricultural workers, at a small rental. 
Abbott; Blackstone. In Amerioan his¬ 
tory, the guaranty by treaty of certain Lands 
to tne Indians. 6 Pet. (N. S.) 582. 

ALLOW. To permit, consent to, or 
approve ; as to allow an appeal or a marriage ; 
to allow an account. Also, to give a fit 
portion out of a larger property or fund ; 
as to allow a wife alimony. Abbott. 

Allow usually means to substitute some¬ 
thing by way of compensation for another 
thing, while allot is a proper term for a direc¬ 
tion to set apart a portion of specific 
property. Id.; 41 Ala. 586. 

ALLOWANCE. The share or portion 
given to a married woman, child, trustee, 
etc. 45 Ala. 264. The term is ordinarily 
only another name for a gift or gratuity to 
a child or other dependent; 8 R. I. 170. 

A portion or amount granted for some 
purpose, as by custom, military regulation, 
operation of law, or judicial decree. The 
act of sanctioning or conceding. The 
recognition of modifying circumstances. 
Stand. Diet. 

ALLOY (spelled also allay). An inferior 
metal used with gold and silver in making 
ooin. 

The amount of alloy to be used is deter¬ 
mined by law, and is subject to changes 
from time to time. 

ALLUVIO MARIS (Lat.). Soil formed 
by the washing-up of earth from the sea. 
Schultes, Aq. Rights 188. 

ALLUVION. That increase of the 
earth on a shore or bank of a river, or to the 
shore of the sea, by the force of the water, 
as by a current or by waves, or from its re¬ 
cession in a navigable lake, which is so 
gradual that no one can judge how much is 
added at each moment of time. Inst. 1. 2, 
t. 1, g 20; 8 B. & C. 91 ; Code Civil Annott, 
n. 556; Ang. Watercourses 53; 9 Cush. 
551 ; 64 Ill. 58 ; Gould, Waters g 155. 

Conversely, where land is submerged by 
the gradual advance of the sea, the sove¬ 
reign acquires the title to the part thereby 
covered and it ceases to belong to the for¬ 
mer owner; 11 Oregon 217; 6 Meee .A W. 
827 ; 4 C. P. D. 488; 84 N. Y. 218; Gould, 
Waters g 155. 

The proprietor of the bank Increased by 
alluvion is entitled to the addition, this be¬ 


ing regarded as the equivalent for the loss 
he may sustain from the breaking-in or en¬ 
croachment of the waters upon his land ; 

8 Washb. R. P. 5th ed. N51 ; 2 Md. 
Ch. Dec. 485; 1 Gill & J. 249 ; 4 Pick. 
278; 17 id. 41 ; 1 Hawk. 56 ; 0 Mart. La. 
19 ; 11 Ohio 811 ; 18 La. 122 ; 5 Wheat. 880 ; 
48 N. H. 9 ; 64 III. 56; 26 Ohio St. 40; 58 
N. Y. 487 ; 18 Iowa 549 ; 28 Wall. 46 : 4 id. 
502; 184 U. 8. 178; 10 Pet. 662 ; 85 Fed. 
Rep. 188 ; 42 Md. 848 ; 43 id. 28. The in¬ 
crease is to be divided among riparian pro¬ 
prietors by the following rule : measure the 
whole extent of their ancient line on the 
river, and ascertain how many feet each 
proprietor owned on this line ; divide the 
newly-formed river-line into equal parts, 
and appropriate to each proprietor as many 
of these parts as he owned feet on the old 
line, and then draw lines from the points at 
which the proprietors respectively oounded 
on the old to the points urns determined as 
the points of division on the newly-formed 
shore. In applying this rule, allowance 
must be made ior projections and indenta¬ 
tions in the old line ; 17 Pick. 41 ; 9 Me. 44 ; 
61 N. H. 496 ; 17 Vt. 387 ; see 19 Mich. 825 ; 
18 How. 150; 1 Black 209; 114 III. 313. 
Where the increase is instantaneous, it be¬ 
longs to the sovereign, upon the ground 
that it was a part of the bed of the river of 
which he was proprietor ; 17 Ala. 9 ; 2 Bla. 
Com. 269; the character of alluvion de¬ 
pends upon the addition being impercept¬ 
ible ; 3 B. &C. 91 ; 26 Wall. 40; 18 La. 122. 

Sea-weed which is thrown upon a beach, 
as partaking of the nature of alluvion, be¬ 
longs to the owner of the beach ; 7 Mete. 
322 ; 2 Johns. 322 ; 3 B. & Ad. 967 ; 40 Conn. 
382 ; 43 N. H. 609 ; 68 N. Y. 459 ; 84 id. 
215 ; 7 Jur. N. S. 926; 1 Ale. & Nap. 348. 
But sea-weed below low-water mark on the 
bed of a navigable river belongs to the 
public; 9 Conn. 38; 40 id. 382; 17 N. H. 
527 ; 5 Day 22. 

The doctrine as to alluvion is equally ap- 

f dicable to tide-waters, non-tidal rivers and 
akes ; Gould, Waters § 155 ; 94 U. S. 324 ; 
23 Wall. 46 ; 64 III, 56 ; 61 Mo. 345 ; 58 Ind. 
248 ; 4 C. P. D. 438 ; 7 H. & N. 151. 

Alluvion differs from avulsion in this, 
that the latter is sudden and perceptible; 
23 Wall. 46. See Avulsion. And see 2 Ld. 
Raym. 737 ; Cooper, Inst. 1. 2, t. 1 ; Ang. 
Waterc. § 53 ; Pltill. Int. Law 255 ; 2 Am. L. 
J. 282, 393; Ang. Tide Waters 249 ; Inst. 2. 
1. 20; Dig. 41. 1. 7; id. 39. 2. 9 ; id. 6. 1. 
23; id. 41. 1. 5. For an interesting English 
case involving the jus alluvion , see address 
of M. Crackanthorpe before Am. Bax. Assn, 
Report 1896. See Accretion. 

ALLY. A nation which has entered 
into an alliance with another nation. 1 
Kent 69. 

A citizen or subject of one of two or 
more allied nations. 4 C. Rob. Adm. 251; 
6 id. 205 ; 2 Dali. 15 ; Dane, Abr. Index. 

ALMANAC. A book or table contain¬ 
ing a calendar of days, weeks, and months, 
to which various statistics are often added, 
i such as the times of the rising and setting 
of the sun and moon, etc. Whewell. 

The court will take judicial notice of an 
almanac; 47 Conn. 179; 55 Md. 11; 41 N. 
J. L. 29; 61 Cal. 404. 

ALMARIA, or ARMARIA. The ar¬ 
chives, or muniments of a church or library. 
Jacob. See Muniments. 

ALMONER, or ALMNER. An officer 
of the Kin^s house, usually a bishop, whose 
b usin ess it is to distribute tne King’s alms, to 
visit, and relieve of their wants, the sick, the 
poor, and other necessitous people. Jacob. 
Known as the Lord High Almoner. Stand. 
Diet. 

ALMS. Any species of relief bestowed 
upon the poor. 

That which is given by publio authority 
for the relief of the poor. Shelf. Mortm. 
802, note (X); Hay w. Elect. 263 ; 1 Dougl. 
El. Caa. 870 ; 2id. 107. 

ALMSFLOH, or ALMESFLOH. 
Alms money, same as Peter-pence. Jacob. See 
Peter-Pence. 

ALMSHOUSE. A house appropriated 
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to the use of the poor. Anderson; 36 Hun 
(N. Y.) 311. 

ALNAGER (spelled also Villager). A 
public sworn officer of the king, who, by 
himself or his deputy, looks to the assize of 
woollen cloth, made throughout the Land, 
and to the putting on the seals for that pur¬ 
pose ordained. Statute 17 Ric. H. c. 2; 
Cow el; Blount; Termee de la Ley. 

ALNETUM. A place where alder- 
trees grow. Domesday Book ; Cowel; 
Blount. 

ALODIAJEIII. Same as Allodarii 

ALODIUM. Same as Allodium. 


ALOIS’S. For the exclusive use of; 
exclusively. English. 

ALONG. It means “by,” “on,” or 
“over,” according to the subject-matter 
and context. 34 Conn. 426 ; 67 Mo. 58; 1 
B. & Adol. 448. 

In proximity to, as along the route of a 
railway. 91 U. S. 472. Through, in the 
direction of. Stand. Diet. Sometimes 
synonymous with adjoining. 2 A. <k E. 
Ency., 2nd ed., 176; 67 Mo. 58. Up to, 
extending to, reaching to. “Along a line” 
does not signify that an object must be on 
the line, but rather the reverse ; along, in 
this sense, is used as the equivalent of up to, 
extending to, reaching to. Id.; 71 Ga. 619. 

ALONG A HIGHWAY. Where 
land is sold bounded on a highway, or upon 
or along a highway, the thread or center 
line of the same is presumed to be the limit 
and boundary of such Land, in strict analogy 
with the case of a stream of water not 
navigable ; and the same rule applies to a 
private street, as well in the city as in the 
country, opened by the grantor, upon which 
he sells house-lots bounding upon it. 8 
Bush (Ky.) 680. 

ALSO. In wills, most frequently points 
out the beginning of a new devise or bequest. 
Imports no more than “item," and may mean 
the same as “moreover," but not the same as 
“in like manner." Anderson; 4 Rawle 
68-70. 

Likewise or in the same manner. 6 B. 
Mon. (Ky.) 80. 

ALTA LIGEANTIA. Natural alle¬ 
giance. See Allegiance. 

ALTA PRODITIO. High treason, 

ALTA VIA. The highway. 

ALTARAGE. In EocLeeiMtical 
Law. Offerings made on the altar; all 
profits which accrue to the priest by means 
of the altar. Ayliffe, Par. 61. 

ALTER OR AMEND. Where an 
act of the Legislature incorporated a theo¬ 
logical institute with seven trustees, reserving 
the power to amend the charter, the Legisla¬ 
ture had no power to “alter or amend" the 
act incorporating the trustees by adding to 
the number of trustees, without their 
consent. 15 B. Mon. (Ky.) 341. 

ALTERATION. A change in the 
terms of a contract or other written instru¬ 
ment by a party entitled under it, without 
the consent of the other party, by which its 
meaning or language is changed. 

The term la properly applied to the change In the 
language of instruments, and is not used of changes 
In the contract itself. And it is in strictness to be 
distinguished from the act of a stranger in changing 
the form or language of the instrument, which Is 
called a spoliation. This latter distinction Is not 
always observed in practice, however. 

Also sometimes applied to a change made in a 
written instrument, by agreement or the parties; 
hut this use of the word is rather colloquial than 
technical. Such an alteration becomes a new agree¬ 
ment, superseding the original one; Leake, Cont. 

4S0 ’ The definition, to be 

given the word “alteration" is no differeni in 
the en.se of a government obligation than the 
alteration of a private obligation. 257 U. S. 
41 

An alteration avoids the instrument; 11 
Coke 27 ; 5C. B. 181 ; 4 Term 320 ; SCowen 
71 ; 2 Halflt. 175; 28 Tex. App. 419; 121 
Ind. 135 ; but not, it seema. if the alteration 
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In"*? : Pol. Int. Law 1306 ; 7 Cranch 188. 
If. ho we vo r. tlu»v should be so regardless 
of their duty, ami of the object of their priv¬ 
ilege, as to insult or openly to attack the 
laws of the government, their functions 
may be suspended by a refusal to treat with 
them, or application can be made to their 
own sovereign for their recall, or they may 
be dismissed, and required to depart within 
a reasonable time. By fiction of law, an 
ambassador is considered as if he were out 
of the territory of the foreign power ; and 
it is an implied agreement among nations, 
that the ambassador, while he resides in the 
foreign state, shall be considered as a mem¬ 
ber of his owu country, and the government 
he represents ha* exclusive cognisance of 
hi* conduct and control of his person ; Gro- 
tius. b. 8, o. 18, £§ 1-6 
Ambassadors’ children born abroad are 
held not to be aliens ; 7 Coke 18 a. The 
persons of ambassadors and their domestio 
servants are exempt from arrest on civil 
process ; 1 Burr. 401; 3 id. 1731 ; Cas. temp, 
Hun i w. 5 ; 3tat. 7 Artne, c. 13 ; Act of 
Cong, April 30, 1790, $ 35. 

Consult 2 Wash. C. C. 435 ; 7 Ora. 138; 1 
Kent 14. 3S, 182 ; L BLa. Com. 353 ; Ruth¬ 
erford, Inst. b. 2, c. 9; Vattel, b. 4, c. 8, § 
113; Grotius, 1. 2, c. $, 1. 3 :4 Wash. C. C. 

531 ; 1 Bald. 234 ; as to exemption of house¬ 
hold furniture, see 24 Q. B. Div. 368; 2 Wash. 
C. C. 435. Sec Foreign Minister. 

AMBIDEXTER (Lat). Skilful with 
both hands. 

AppUed anciently to an attorney who took pay 
from both sides, and subsequently to a Juror guilty 
of the same offenoe; CoweL 

AMBIGUITY (Lat. ambiguitas , indis¬ 
tinctness ; duplicity). Duplicity, indistinct- 
ness, or uncertainty of meaning of an ex¬ 
pression used in a written instrument. 

Latent is that which arises from some 
collateral circumstance or extrinsic matter 
in cases where the instrument itself is suffi¬ 
ciently certain and intelligible. 56 He. 107 ; 
60N.H. 377; T3I Maas. 179; 83 N. Y. 518. 

Patent is that which appears on the face 
of the instrument; that wnich occurs when 
the exp re ssion of an instrument is so defec¬ 
tive that a court of law which is obliged to 
put a construction upon it, placing itself in 
the situation of the parties, cannot ascer¬ 
tain therefrom the parties 1 intention. 4 
Hass. 905; 4 Cra. 107; 1 Greenl. Ev. §§ 
299-300; Ana. Contr. 248; 1 Mason 9; 69 
Ala. 140; 50 Iowa 429 ; 8 Lea 499. 

The term doee not include mere inaccu¬ 
racy, or such uncertainty as arises from the 
use of peculiar words, or of common words 
in a peculiar sense ; Wigr. Wills 174; 8 
Sim. 24; 3 M. & G. 452 ; 8 Mete. 576; 13 
Vt. 36; see 21 Wend. 651 ; 8 Bing. 244 ; and 
intends such expressions as would be found 
of uncertain meaning by persons of compe¬ 
tent skill and information ; 1 GreenL Ev. 
§296. 

Latent ambiguities are subjects for the 
consideration of a jury, and may be ex¬ 
plained by parol evidence; 1 Greenl. Ev. § 
301; and see Wigram, Wills 48 ; 2 Btarkie, 
Ev. 565; 1 Stark. 210; 5 Ad. & E. 802 ; 6 
id. 153 ; 3 B. & Ad. 728; 8 Mete. 576 ; 7 
Co wen 202; 1 Mas. 11. Patent ambiguity 
cannot be explained by parol evidence, and 
renders the instrument as far as it extends 
inoperative ; 4 Mass. 205 ; 7 Cra. 167 ; Jarm. 
Wills, 6th Am ed. *400. See 88 Ga. 298; 
44 Mo. App. 320 : 35 N. J. L. 807 ; 59 Iowa 
444 ; 50 N. H. 349 : 28 Barb. 285: 47 Mirth. 


849 ; 28 Barb. 285 ; 47 Mich. 


288 ; 46 HL 247. 

AMBIT. A boundary line. 

AMBITUS (Lat.). A space beside a 
building two and a half feet in width, and 
of the same length as the building; a space 
a half feet in width between tvyo 
adjacent bui l d i n gB; the circuit, or distance 
around. Cicero; Calvimu. 

AMBULANCE. A vehicle fitted for 
conveying the sick and wounded ; sometime* 
used as a moving or field hospital; in war¬ 
time, regarded, with its attendants and equip¬ 
ments, as truaei neutral. Stand Diet. * Taylor, 
Int. Pub. Law 536. 

AMBULATORY (1st ambulare , to 


walk about). Movable ; changeable; that 
which is not fixed. 

AmbuJaforta voluntas (achangeable will) 
denotes the power which a testator possesses 
of altering his will during his lifetime. 

AMBUSH. The noun means, 1st. the 
act of attacking an enemy unexpectedly 
from a concealed station ; 2d, a concealed 
station, where troope or enemies lie in wait 
to attack by surprise ; an ambuscade ; 3d, 
troope posted in a concealed place, for at¬ 
tacking by surprise. The verb ambush 
means to lie in wait, to surprise, to place 
in unbush. 46 Ala. 142. 

AMELIORATIONS. Betterments. 6 
Low. Can. 294 ; 9 id. 503. 

AMR NATVIYR. Responsible ; subject 
to answer in a court of justice; liable to 
punishment. Liable to answer ; re¬ 

sponsible ; answerable ; liable to be colled 
to account. 1 Duvall (Ky.) 17. 

AMEND. To free from error or defi¬ 
ciency ; to correct an error; to supply a de¬ 
ficiency. See Amendment. 

AMENDE HONORABLE. In Eng¬ 
lish Law. A penalty imposed upon a 
person by way of disgrace or infamy, as a 
punishment for any offence, or for the pur¬ 
pose of making reparation for any injury 
done to another, as the walking into church 
in a white sheet, with a rope about the 
neck and a torch in the hand, and begging 
the pardon of God, or the king, or any pn- 
vate individual, for some delinquency. 

In French Law. A punishment some¬ 
what Similar to this, and which bore the 
same name, was common in France ; it was 
abolished by the law of the 25th of Septem¬ 
ber, 1791; Merlin, Rtpert. 


AMENDMENT. In Legislation. An 
alteration or change of something proposed 
in a bill or established as law. 

Thus the senate of the United States may 
amend money-bills passed by the house of 
representatives, but cannot originate such 
bills. The constitution of the United States 
contains a provision for its amendment; 
U. S. Const, art. 5. 

In Practice. The correction, by allow¬ 
ance of the court, of an error committed in 
the progress of a cause. 

Amendments, at common law, independ¬ 
ently of any statutory provision on the sub¬ 
ject, are in all cases in the discretion of 
the court, for the furtherance of justice. 
Under statutes in modern practice, they 
ire very liberally allowed in all formal ana 
most substantial matters, either without 
costs to the party amending, or upon suoh 
terms as the court think proper to order. 

An amendment, where there is something 
to amend by, may be made in a criminal as 
in a civil case ; 12 Ad. A E. 217; 2 Pick. 
550. But an indictment, which is a finding 
upon the oaths of the grand jury, can only 
be amended with their consent before they 
are discharged ; 2 ELAwk. PL Or. o. 95, §§ 
97, 98 , -18 Rok. 200; 17 R. I. 870; but see 
68 Miss. 221. In many states there are stat¬ 
utory provisions relative to the amendment 
of indictments ; 60 Hun 577 ; 44 La. Ann . 
820. A bill of exceptions when signed and 
filed becomes a part of the record and may 
be amended like any other record ; 53 Ark. 
250 ; 49 N. J. Law 28 ; 85 HI. App. 870 ; 116 
Mo. 858. 

An information may be amended after 
demurrer { 4 Term 457 ; 4 Burr. 2508. At 
common law a mistake in ah information 
may be amended at any time; 24 AtL 
Rep. (Vt.) 250. Cf. Addition. 

Bee Constitution, Amendment or. 


AMENDS- A satisfaction given by a 
wrong-doer to the party injured, for a wrong 
committed. 1 Huy, Reg. 81, 

By statute 24 Geo. II. o. 44, in Rn gUnH 
and by similar statutes in some of the Uni tea 
States, justices of the peace, fipon being 
notified of an intended suit a gMiwfc them , 
mar tender amends for the wrong alleged 
as done by them in their official character, 
and, if found sufficient, the tender ban 
the action; 5 S. A R. 309, 517 ; 4 Binn. 20; 


fl id. 83. 

AMENTIA. A mental deficiency which 
is congenital or very early acquired. Bridges. 
Outline Ab. Psych. 127. nee Dementi \; 
Psychosis; Insanity. 

AMERCEMENT. In Practice. A 

pecuniary penalty imposed upon an offender 
ny a judicial tribunal. 

The judgment of the court Is, that the party he 
at the mercy of the court (ait in misericordiu), up¬ 
on which the affeerors— or, in the superior courts, 
the coroner—liquidate the penalty. Ah distin¬ 
guished from a nne, at the old law an amercement 
was (or a lesser offence, might be Imposed by a court 
not of record, and was for an uncertain amount un¬ 
til It had been affeered. Either party to a suit who 
failed was to be amerced pro clamor e /atno ((or his 
false claim) : but these amercements have been 
long since disused : 4 BJa. Com. 879; Bacon, Abr. 
Fines and Amercements. 

The officers of the court, and any person who com¬ 
mitted a contempt of court, was also liable to be 
amerced. 

Formerly, if the sheriff failed in obeying 
the write, rules, or orders of the court, he 
might be amerced ; but this practice has 
been generally superseded by attachment. 
In some of the United States, however, the 
sheriff may, by statutory provision, be 
amerced for making a return contrary to 
the provision of the statute ; 1 Salk. 56 ; 3 id. 
33; Coxe 136,169 ; 2 South 433 ; 3 Halst. 270 ; 
8 id. 334 ; 1 Green, N. J. 159, 341 ; 2 id. 350 ; 

1 Ohio 275 ; 6 id. 452 ; Wright, Ohio 720 ; 
3 Ired. 407 ; 5 id. 385 ; Cam. & N. 477 ; or if 
he fails to make a return within the proper 
time ; 7 Ohio Cir. Ct. 55. See Ransom. 

AMERCEMENT ROYAL. The amer¬ 
cement of a sheriff, coroner, or other officer of 
the King for abuse in office. Tenncs do la 
Ley. See Amercement. 

AMERICAN. Of or pertaining to the 
continent of America, or western hemisphere, 
and the contiguous seas and islands, or any 
part of this region ; of or pertaining in par¬ 
ticular to the United States. Stand. Diet. 

As applied to people, pertains to descen¬ 
dants of Europeans born in America, par¬ 
ticularly the United States. 53 Conn, 493. 

AMERICAN EMPIRE. See Empiki . 

AMERICAN LLOYDS. See Lloyd's 
Insurance. 

AMEUBLISSEMENT. A species of 
agreement which by a fiction givee to im¬ 
movable goods the quality of movable. 
Merl. Rep.; 1 Low. Can. 25, 58. 

AMT (Ft.). A friend. See Pbochkin 

Amt. 

AMICABLE ACTION. In Practice. 
An action entered by agreement of parties 
on the dockets of the courts. 

This practice prevail* In Pennsylvania. When 
entered, such acuta is considered es It it had been 
adversely commenced and the defen d a n t had been 
regularly summoned. 

See Cabs Stated. 

AMICUS CU BIAB (Lat. a friend of the 
court). 

In Practice. A friend of the court. 
One who, for the assistance of the court, 
gives information of some matter of law in 
regard to which the court is doubtful or 
mistaken; such as a case not reported or 
which the judge has not seen or does not, 
at the moment, recollect; 2 Co. Inst. 178; 

2 Viner, Abr. 475. This custom cannot be 
traced to its origin, but is immemorial in the 
English law. It is recognized in the Year 
Boons, and it was enacted in 4 Hen: IV. 
(1408) that any stranger as “amicus cup'ce " 
might move the court, eto.- Under the 
ttnnum system the Judex , “ especially if 
there was but one, called some lawyer to 
assist him with their counsel,” “ sibi adxxh 
eavit t it in coneilio adessent Cic. Quint. 
2 Gell. xiv. 2; Suet. Lib. 88. There was in 
that day also the ** amicusi coneiliari” who 
wm ready to make suggestions to the advo¬ 
cate. and this 44 amicus” was called a 
** msnistrator ;" Cio. de Orat. H. 75. With 
many others this custom of the Romans 
became incorporated in the English system, 
and It was recognized throughout the ear¬ 
lier as well as the later periods of the com¬ 
mon law. At first suggestions could come 


ABUT A. 
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only from the barristers or counsellors, 
although by the statute of Hen. IV. a “ by¬ 
stander” had the privilege. The custom 
included instructing, warning , informing, 
and moving the cour*. The information so 
communicated may extend to any matter 
of which the court takes judicial cogni¬ 
zance j 8 Coke 15. But it is not the function 
of amicus curiae to take upon himself the 
management of a cause; 58 N. H. 416. 

Any one as amicus curias may make ap¬ 
plication to the court in fayor of an infant, 
though he be no relation ; 1 Ves. Sen. 318; 
and see 11 Gratt. 656; 11 Tex. 698 ; 2 Mass. 
215. Any attorney as amicus curies may 
move the dismissal of & fictitious suit; 21 
Nev. 127 ; or one in which there is no ju¬ 
risdiction ; 2 Mass. 215 ; or move to quash a 
vicious indictment, for in case of trial and 
verdict judgment must be arrested ; Com- 
berb 18 ; or suggest an error which would 
prevent judgment when the absence of the 
party prevented a motion in arrest; 2 Show. 
297. They may be allowed a reasonable 
compensation to be taxed by the coyrt; 21 
Mo. App. 638. 

The term is sometimes applied to coun¬ 
sel heard in a oause because interested in a 
similar one ; 11 Grat. 656 ; 2 Brock, 461; and 
occasionally to strangers suggesting the 
correction of errors in the proceedings; 
Year Books 4; Hen VT. 16; Thai. Dig. lib. 
18. c. 14; Hard. 85; 11 Mod. 187 ; 109 U. 
S. 68. See also 11 Pitts. L. J. 821. 

AMITA (Lat.). An aunt on the father’s 
side. 

Amita magna. A great-aunt on the 
father’s side. 

Amita major. A great-great-aunt on the 
father’s side. 

Amita maxima . A great - great - great- 
aunt, or a great-great-grandfather’s sister. 
CalvinuB, Lex. 

AMi fTw nS. The child of a brother or 
Bister; a cousin; one who has the same 
grandfather, but different father and mo¬ 
ther. Calvin us, Lex. 


Eogllflh law, 1 b the synonym of pardon ; 10 Ct. Cl. 

897. 

As to amnesty proclamation of 29th May, 
1865, see 7 Ct. Cl. 444. 

The general amnesty granted by Presi¬ 
dent Johnson on Dec. 25, 1868, does not 
entitle one receiving its benefits to the pro¬ 
ceeds of his property previously condemned 
and sold under the act of 17th July, 1862, the 
proceeds having been paid into the treasury; 
95 U. S. 147. As to amnesty in cases aris¬ 
ing out of the rebellion ; 6 wall. 766 ; 4 id. 
338 ; 13 id. 128, 154 ; 16' id. 147 ; 7 Ct. Cl. 

898, 443, 501, 695 ; 8 id. 457. 

AMONG. Mingled with or in the same 
group or class. 

In the phrase, “commerce among the sev¬ 
eral‘states’’ the word “among”, means inter¬ 
mingled with. A thing which is among 
others, is intermingled with them. 9 Whea¬ 
ton (U. S. 194). 

AMORTISE. To alien lands in mort¬ 
main. 

AMORTISSEMENT. See Amortiza¬ 
tion. 

AMORTIZATION. An alienation of 
lands or tenements in mortmain. 

The reduction of the property of lands cr 
tenements to mortmain. 

AMOTION (Lat. amovere, to remove; 
to take away). 

An unlawful taking of personal chattel, 
out of the possession of the owner, or of 
one who has a special authority in them. 

A turning out the proprietor of an estates 
in realty before the termination of his 
estate. 8 Bla. Com. 198, 199. 

In Corporations. A removal of an 
official agent of a corporation from the 
station assigned to him, before the expira¬ 
tion of the term for which he was appointed. 
6 Term 856; 1 East 662 ; 6 Conn. 682 ; Beach, 
Priv. Corp, 184; DilL .Mun, Corp. 4th ed. 
§288. 


AMrmSRE CffftTAM (tM. to lose 

court!. 

To be excluded from the right to attend 
court. Stat. Westm. 2, c. 44. 

AMITTERE LIBBBAM LEGEM 

To lose the privilege of giving evidence un 
der oath in any court; to become infamous 
and incapable of giving evidence. Glan- 
ville 2. 

If either party in a wager of battle cried 
“craven” he was condemned amittere 
liberam legem ; 8 Bla. Com. 840. 

AMNESTY. An act of oblivion of pasi 
offences, granted by the government to 
those who have been guilty of any neglect 
or crime, usually upon condition that they 
return to their duty within a certain period. 

Express amnesty is one granted in direct 
terms. 

Implied amnesty is one which results 
when a treaty of peace is made between 
contending parties. Vattel, 1, 4, c. 2, §§ 
20 - 22 . 

Amnesty and pardon are very different. The 
former 1 b an act of the sovereign power, the object 
of which la to efface and to cause to be forgotten a 
crime or misdemeanor; the -Latter is an act of the 
same authority, which exempts the individual on 
whom It la bestowed from the punishment the law 
inflicts for the crime he has committed; 7 Pet. 160. 
Amnesty Is the abolition and forgetfulness of the 
offenoe; pardon is forgiveness. A pardon is given 
to one wno is certainly guilty, or has been con- 
victed; amnesty, to those who may have been so. 

Their effect* are also different. That of pardon Is 
the remission of the whole or a part of the punish¬ 
ment awarded by the law,—the conviction remain¬ 
ing unaffected when only a partial pardon is granted; 
an amnesty, on the contrary, has the effect of de¬ 
stroying the criminal act, so that it Is as If It had 
not been committed, as far as the public interests 
are concerned. 

Their application also differs. Pardon is always 
given to individuals, and properly only after Judg¬ 
ment dr conviction ; amnesty may be granted either 
before Judgment or afterwards, and It is In general 
given to whole classes of criminals, or supposed 
criminals, for the purpose of restoring tranquillity 
In the state. But sometimes amnesties are 1 united, 
and csrtaln flairmf are excluded from their opera¬ 
tion. 

The term amnesty belongs to International law, 
and is applied to rebellions which, by their magni¬ 
tude, are brought within the rules or International 
law, but has no technical meaning In the common 
lav. but is a synonym of ohlfoion, which, in the 


The term Is distinguished from disfranchisement. 
which deprives a member at a public corporation or 
all rights as a corporator. Expulsion Is the usual 
phrase In reference to loss of membership of private 
corporations. The term seems In strictness not to 
apply properly to cases where officers are appointed 
merely during the will of the corporation, and are 
superseded by the choice of a successor, but, at 
commonly used. Includes such cases. 

The right of amotion of an officer for just 
cause is a common-law incident of all cor¬ 
porations ; 1 Burr. 617 ; 2 Kent 297 ; 1 Dill. 
Mun. Corp. 4th ed. § 261; 80 W. Va. 
491; 85La. Ann. 1075 ; 89N.C.126; 1 Ves. 
Jr. 1; 1 Burr. 617; and in case of mere 
ministerial officers appointed durante bene 
placito, at the mere pleasure of those ap¬ 
pointing him, without notice; Willcqck, 
Mun. Corp. 258 ; 28 Mo. 22; see 1 Ventr. 
77 ; 2 Show. 70 ; 11 Mod. 408 ; 9 Wend. 894 ; 
149 Mass. 448. Notice and an opportunity 
to be heard are requisite where the appoint¬ 
ment is durina good behavior . or tne re¬ 
moval is for a opecineo cause ; 32 Pa. 478 ; 
8 B. Mo nr. 648 ; 8 Dutch. 265 ; 82 Ind. 74; 
13 Mich. 846; 10 H. L. Cas. 404. Mere 
acts, whioh are a cause for amotion, do not 
create a vacancy till the amotion takes 
place; 2 Green, N. J. 882 ; 5 Ind. 77 ; 12 
Pick. 244. 

Directors themselves have no implied 
power to remove one of thoir own number 
from office even for cause ; nor to exclude 
him from taking part in their proceedings; 
Beach, Pr. Corp.* § 228; Taylor, Corp. § 
650. 

The causes for amotion ore said by Lord 
Mansfield (1 Burr. 588) to be :— “first, such 
as have no immediate relation to the office, 
but are in themselves of so infamous a 
nature as to render the offender unfit to 
execute any publio franchise (but indict¬ 
ment and conviction roust precede amotion 
for such causes, except wnere he has left 
the country before oonviction ; 1 B. & Ad. 
986); second, such aa are only against his 
oath and the duty of his office aa a corpo¬ 
rator, and amount to breaches of the tacit 
condition annexed to his office; third , such 
as are offences not only against the duty of 
his office, but also matter indictable at 
common law ; ** Dougl. 149 ; 2 Binn. 448 ; 


60 PA. 107; 11 Mod. 879. 

Sufficient grounds of removal ;—poverty 
and inability to pay taxes; 8 Salk. 229; 
total desertion of duty; Bull. N. P. 206 ; 1 
Burr. 641; as to neglect of duty, Bee Eng. 
A Am. Corp. § 427; 2 Kyd 65 ; IB. A Ad. 
986 ; 4 Burr. 2004 ; 28tra. 819 ; 1 Vent. 146 ; 
habitual drunkenness; 8 Salk. 231 ; 8 Bulat. 
190; official misconduct , in the office ; 4 
Burr. 1999. See 1 Q. B. 751. 

Insufficient grounds of removal:— bank¬ 
ruptcy; 2 Burr. 723 ; casual intoxication ; 8 
Salk. 281; 1 Rolle 409 ; old age; 2 Rolle 11; 
threats , insulting language, or libel upon 
the mayor or officers; 11 Coke 93 ; 11 Mod. 
270; 1 C. A P. 257; 10 Ad. A E. 374 ; 2 
Perry A D. 498. 

The Q. B. in England will see that a right 
of amotion of an officer is lawfully exer¬ 
cised ; but it will not control the discretion 
of the corporation, if so exercised ; L. R. 6 
H. L. 686(1872). 

Consult Angell & A. Corp. §§ 408, 428- 
432; Wiilc. Mun. Corp.; 6 Conn. 532; 6 
Mass. 462 ; 50 Pa. 107; Dill. Mun. Corp. § 
288 et seq. ; Beach, Pr. Corp. § 184 ; Beach, 
Puh. Corp. g 190; 80 W. Va. 491. 

AMOUNT. As used in a statute, relat¬ 
ing to appeals to the Circuit Court, applies 
only to a judgment for money. 129 Ky. 
347, 111 S.W. 377. 

In Controversy. The interest due upon 
a debt at the time the action was com¬ 
menced constituted a part of the “amount in 
Controversy.” 18 B. Mon. (Ky.) 225. 


AMOUNT COVERED. In tnnr- 
anoe. The amount that is insured, and for 
whioh underwriter axe liable for loss under 
a policy of insurance. 

It is limited by that specified in the policy 
to be insured, and this limit may be applied 
to an identical subject only, as a snip, a 
building, or life ; or to successive subjects, 
as successive cargoes on the same ship, or 
successive parcels of goods transmitted on 
a certain canal or railroad daring a speci¬ 
fied period ; and it may also be limited by 
the terms of the contract to a certain pro¬ 
portion, a trn quarter, half, eto., of the value 
.of the subject or interest on which the in¬ 
surance is made; 2 Phillips, Ins- c. xiv. 
sect 1, 2; 10 Ill. 285; 16 B. Monr. 242 ; 2 
Dutch. N. J. Ill; 6 Gray 574; 13 La. Ann. 
246 ; 84 Me. 487 ; 89 Eng. L. A Eq. 228. 

AMOUNT OF LOSS. In Insurance. 

The diminution, destruction, or defeat of 
the value of, or of the charge upon, the in¬ 
sured subject to the assured, by the direct 
consequence of the operation of the risk in¬ 
sured against, according to its value in the 
policy, or in contribution for loss, so far a* 
its value is covered by the insurance. 2 
Phill. Ins. c. xv., xvi., xvii. ; 2 Pars. Mar. 
Law, o. x. § 1, c. xi., xii. ; 1 Gray 871 ; 26 
N. H. 889 ; 5 Du. N. Y. 1 ; I Dutch. N. J. 
606 ; 6 Ohio St. 200 ; 5 R. I. 426 ; 2 Md. 217; 
7 Ell, A B. 172; Beach, Ins. 1293. 


AMOVEAS MANUS (Lat. that you 
remove your hands). After office found, 
the king was entitled to the things forfeited, 
eitherlanda or personal property; the 
remedy for a person aggrieved was by 
“petition,” or “ monstrans de droit” or 
“ traverses," to establish his superior right. 
Thereupon a writ issued, <ruod manus 
dominx regia amoveantur ; 8 Bla. Com. 260. 

AMPARO (Span.). A document pro¬ 
tecting the claimant of land till properly 
authorized papers can be issued. 1 Tex. 
790. 


AMPLIATION. In Civil Law. 
deferring of judgment until the cause 
further examined. 


A 

is 


Id till* cane, the Judges pronounced the word 
qmplius, at by writing the Tetters N. L. for non 
Uquet, signifying that the cause was not clear. It 
1 j Tory to the common-law practice of enter¬ 

ing cur. adv. vuIt In similar cases. 

Tn Pronoh Law. A duplicate of an 
acquittance or other instrument. 

A notary’s copy of acts passed before him, 
delivered to the parties. 


AMY (Pr.). Friend. See PhochhX 
Amt. 
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ANIMAL 


AN, JOUR KT WASTE. See Year, 

Pay A.XT» \V AST*. 

ANALOGY. The similitude of rela¬ 
tions which exist between things oompared. 
See 6S Ga. 98. 

Analogy has been declared to be an argu¬ 
ment or guide in forming legal judgments, 
and is very commonly a ground of such 
judgments ; 3 Bingh. 265 ; 4 Burr. 1962, 
2022, 2068 ; 8 Vee. 6 j 5 ; 3 Swanat. 581 ; 8 P. 
Will. 891; 3 Bro. Cb. 639, n. 

ANARCHY. The absence of all polit¬ 
ical government; by extension, Confusion 
in government. 

It is the absence of government; it is a 
state of society where there ia no law or 
supreme power. 122 Ill. 258. 

ANASTASIAN RESCRIPT, THE. 

>ve Lex Anastas an a. 

ANAT HEMA . In Eocleaiaatioal 
Law. A punishment by which a person is 
separated from the body of the church, and 
forbidden all intercourse with the faithful. 

It differs from excommunication, which simply 
forbids the person excommunicated from golsg 
into the church and communicating with the faith¬ 
ful. 

ANATOCISM. In Civil Law. Tak¬ 
ing interest on interest; receiving com¬ 
pound interest 

ANCESTOR. One who has preceded 
another in a direct line of descent; an as¬ 
cendant 

A former possessor ;the person last seised. 
Terraes de la Ley ; 2 Bla. Lorn. 201. 

In the common law, the word Is understood as 
well of the immediate parents as of those that are 
higher ; as may appear by the statute 25 Edw. III., 
l>r ruit is uifro mare, and by the statute 6 Ric. II. c. 

6. and by many others. But the civilians' relations 
Ln the ascending line, up to the great-grandfather's 
ptirrnts, and those above them, they term major ex, 
which common lawyers aptly expound anfecexxorx 
or ancestors, for in the descendants of like degree 
they are called po$t<riorts ; Cary, Litt. 45. The 
term ancestor ia applied to natural persons. The 
words pred< s >eessors and successors are used ln re¬ 
spect to the persons composing a body corporate. 
See 2 Bla. Com. 209 ; Bacon, A'or. ; Ayliffe, Pand. 56 ; 
Docents. 

It designates the ascendants of one in the right 
line, as father and mother, grandfather and grand¬ 
mother, and does not include collateral relatives as 
brothers and slaters; SI Barb. 669. 

ANCESTRAL. What relates to or has 
been done by one’s ancestors ; as homage 
ancestral, and the like. 

That which belonged to one’s ancestors. 
Ancestral estates are such as come to the 
possessor by descent 3 Washb. R. P. 5th 
od. 411, 412. 

ANCHOR. A measure containing ten 
gallons. 

The instrument used by which a vessel or 
other body is held. See 2 Low. 220 ; 106 Eng. 
Com. L. ft 832; 77 N. Y. 448; 19 Hun 284. 

ANCHORAGE. A toll paid for every 
anchor cast from a ship in a port. 

Such a toil is said to oe incident to almost 
every port ; 1 W. Bla. 413 ; 4 Term 260 ; 
and is sometimes payable though no anchor 
is cast; 2 Chit. Com. Law 16. 

ANCIENT DEEDS. See Ancient 
Writings. 

ANCIENT DEMESNE. Manors 
which in the time of William the Conqueror 
were in the hands of the crown and are so 
recorded in the Domesday Book. FiLzh. 
Sat. Brev. 14, 56. 

Tenure in ancient demesne may be pleaded 
in abatement to an action of ejectment: 2 
Burr. 1046. 

Tenants of this class had many privileges ; 
2 Bla. Com. 99. 

ANCIENT HOUSE. One which has 
stood long enough to acquire an easement of 
support. 3 Kent 437 ; 2 Washb. R. P. 5th 
ed. *74, *76. See Support ; Easement. 

ANCIENT LIGHTS. Windows or 
openings which have remained in the same 
place and condition twenty years or more. 

1 5 Harr. A J. 477 ; 12 Mam. 157, 220. 

| In England, a right to unobstructed light 
| and air through such openings is secured by 
mere user for that length of time under the 


same title. 

In the United States, such right is not ac¬ 
quired without an express grant, in moat 
of the states; 2 Washb. R. P. 5th ed. 63, 
83 ; 3 Kent 446, n. See II Md. 1 ; 5 Del. 
Ch. 578 : 19 Wend. 309 ; 87 Ala. 501 ; 20 Me. 
436 ; 115 Mass. 204 ; and cases under Air ; 
Light and Air. This same doctrine has 
been upheld in Illinois and Louisiana ; 18 
111. 217 ; 35 La. Ann. 469. But Bee 4 Del. 
Uh. 643; S. C. 24 Am. Law Reg. 6 and 
note. 

ANCIENT READINGS. Essays on 
the early English statutes. Co. Litt. 260. 

ANCIENT RECORDS. See Ancient 
Writings. 

ANCIENT RENT. The rent reserved 
at the time the lease was made, if the build¬ 
ing was not then under lease. 2 Vern. 642. 

ANCIENT WRITINGS. Deeds, 
wills, and other writings, more than thirty 
years old. 

They may, in general, be read in evidence 
without any other proof of their execution 
than that they have been in the posses¬ 
sion of those claiming rights under them ; 
Taylor, Ev. Ill; iPhill. Ev. 273 ; 1 Greenl. 
Ev. § 141 ; 1 Rice, Ev. §§ 81, 33, 214, 215 ; 

3 Bingh. N. C. 183, 200; 12 M. A W. 205 ; 
8Q. B. 158; 11 id. 894 ; 1 Price 225 ; 7 Beav. 
93 ; 4 Wheat. 213 ; 5 Pet. 819 ; 9 id. 663 ; 

3 Johns. 293 ; 2 Not* & M’C. 55, 400 ; 4 Pick. 
160; 16 Me. 27 ; 27 Fed. Rep. 170; 120 N. 
Y. 109 ; 76 Tex. 863 ; 81 td. 014 ; 139 Mess. 
244 ; 47 Fed. Rep. 154 ;91 Ga. 577 ; 73 III. 109. 
As to the admission of duplicate copies, see 
71 Hun 295. 

ANCIENTS. Gentlemen in the Inns of 
Courts who are of a certain standing. 

In the Middle Temple, all who have passed their 
readings are termed ancients. In Gray's Inn, the 
ancients are the oldest barristers; besides which, 
the society consists of benchers, barristers, and 
students; In the Inns of Chancery, It consists of 
ancients, and students or clerks. 

ANCIBNTY. Eldership; seniority. 
Used in the statute of Ireland, 14 Hen. 
VIII.; Cowel. 

ANCILLARY (Lat. ancilla, a hand¬ 
maid). Auxiliary, subordinate. 

As it is beneath the dignity of the king's courts 
to be merely ancillary to other inferior jurisdictions, 
the cause, when once hrought there, receives Its 
final determination ; 8 Bla. Com. 96. 

Used of deeds, and also of an administration of an 
estate taken out in the place where assets are situ¬ 
ated, which Is subordinate to the principal adminis¬ 
tration,'which Is that of the domicil; 1 Story. Eq, 
Jur. 13th ed. S 663. 

A NCI PIT 18 U8U8 (Lat.)- Useful for 
various purposes. 

As it is impossible to ascertain the final use of an 
article ancipifix ujus. It. is Dot an injurious rule 
which deduces the final use from Its Immediate des¬ 
tination ; 1 Kent 140. 

AND. In order for the court to ascertain 
the intention of the legislature in the const ruc¬ 
tion of statutes, they are often compelled to 
construe “or” as meaning “and,” and again 
“and" as “or.” 3 Wallace (U. S. ) 447. 

The word “und” not construed as “or” 
in an indictment for selling liquor to a minor. 
The offense defined in the statute is a sale 
“without the written consent or request of 
the father,” etc. 6 Bush (Ky.) 92. 

In construing a devise the word “or” will 
be changed to “and” yhen necessary to 
effectuate the true intention of the testator. 
91 Ky. 547, 16 S. W. 361. 

And Company. The words “and com¬ 
pany” added to the name of a defendanl 
will not affect a judgment against him. 80 
S. W. 518. 

His Children. A deed conveying land 
to V “and his children,” to have and to hold 
to him “and his children” conveys to V the 
fee and not merely the life interest. 51 S. W. 
173. 

Including. The words “and including” 
following a description do not necessarily 
mean “in addition to," but may refer to a 
part of the thing described. 221 TJ, 8. 452. 

Parallel or Competing. “Parallel or 
competing" do not mean “parallel and com¬ 
peting.” 144 Ky. 324, 138 S. W. 291. 


ANDROLEPSY. The taking by one 
nation of the citizens or subjectsof another 
in order to compel the latter to do justice 
to the former. Wolfflus, § 1164; Molloy, 
de Jure Mar . 26. 

ANEClUS (Lat. Spelled also cesnecius, 
enitins, ceneas, eneyus Fr. aisne). The 
eldest-horn ; the first-born ; senior, as con¬ 
trasted with the puts-ne (younger); Burriil, 
Law Diet. 99 ; S pel man, Gloss. AEsnecia. 

ANGARIA. In Roman Law. A 

service or punishment exacted by govern¬ 
ment. 

They were of six kinds, viz. : maintain¬ 
ing a post-station where horses are changed ; 
furnishing horses or carts ; burdens imposed 
on lands or persons ; disturbance, injury, 
anxiety of mind ; the three or four-day pe¬ 
riods of fasting observed during the year ; 
saddles or yokes borne by criminals from 
county to county, as a disgraceful mode of 
punishment among the German or Franks ; 
Du Cange, verb. Angaria. 

In Feudal Law. Any troublesome or 
vexatious personal service paid by the ten¬ 
ant to his lord. 8 pel man. Gloss. 

ANGARY, RIGHT OF. In Interna¬ 
tional law, the right or practice of a bellig¬ 
erent of using, or even destroying if necessary, 
subject to liability for just compensation, neu¬ 
tral property within his territory or in the 
territory of his military occupancy. Taylor, 
Int. Pub. Law 702 ; Maxey, Int. L. 763. 

ANGEL. An ancient English coin, of 
the value of ten shillings sterling. Jacobs, 
Law Diet. 

AN GILD (Sax.). The bare, single val¬ 
uation or estimation of a man or thing, ac¬ 
cording to the legal estimates. 

The terms twigild. trigild, denote twice, thrice, 
etc., angild. Leges /nee, c. 90 ; Cowel. 

ANHLOTE (Sax.). The sense is, that 
every one Bhould pay, according to the 
custom of the country, his respective part 
and share. Spelman, Gloss. 

ANIENS. Void; of no force. Fitzher- 
bert, Nat. Brev. 214. 

ANIENT (Fr. an&antir). Abrogated, 
or made null Littleton, § 741. 

ANIMAL. Any animate being which 
is not human, endowed with the power of 
voluntary motion. 

Do mi tee are those which have been tamed 
by man ; domestic. 

Ferae natures are those which still retain 
their wild nature. 

A man mav have an absolute property in 
animals of a domestic nature ; 2 Moa. 319 ; 2 
Bla. Com. 390 ; but not so in animals ferae 
naturae % which belong to him only while in 
his possession ; 3 Binn. 546 ; 3 Caines 175; 
7 Johns. 16; 13 Miss. 383 ; 8 Blackf. 498 ; 2 
B. & C. 934; 4 Dowl. & R. 518. Yet ani¬ 
mals which are sometimes ferae naturae may 
be tamed so as to become subjects of prop¬ 
erty ; as an otter ; 65 N. C. 615; 6. c. 8 
Am. Rep. 744; pigeons which return to 
their house or box ; 2 Den. Cr. Cas. 361, 362, 
n. ; 4 C. & P. 131; 9 Pick. 15 ; or pheasants 
hatched under a hen; 1 Fost. <x F. 350. 
And the flesh of animals ferae naturae may 
be the subject of larceny ; 3 Cox, Cr. Cas. 
572; 1 Den, Cr. Cas. 501; Tempi. & M. 
196 ; 2 C. & K. 981; 65 N. C. 615. 

It was not larceny at common law to steal 
dogs or other inferior animals that did not 
serve for food; 4 Bla. Com. 235 ; 78 N. C. 
481; 1 Greene 106. See note in 15 Am. 
R?p. 356. In America, dogs are generally 
regarded as a species of property ; 31 Conn. 
121; 100 Mass. 136 ; and when all personal 
property is subject to larceny, they are 
generally regarded as subject thereto; 9 
Bait. 53 ; 86 N. Y. 365. See 1 Am. A Eng. 
Encyo. of Law, 573. In Pennsylvania tbey 
are expressly declared to be suhieot* of 
larceny; Act Pa. 1898, May 25; P. L. 186, 
§ 7. Summary proceedings for the destruc¬ 
tion of dogs kept contrary to municipal 
regulations are entirely within legislative 
power ; 69 Miss. 84. 

The owner of a mischievous animal, 
known to him to be so, is responsible, when 


ANIMALS OF A BASE NATURE 


72 


he permits him to go at large, for the dam¬ 
ages he may do ; 2 Esp. 482 ; 4 Campb. 198 ; 
IB. & Aid. 620 ; 2 Cro. M. & R. 496 ; 5 C. & P. 
1; 99 U. S. 645; 105 Maas. 71 ; 85 Ind. 178: 
75 Ill. 141; 88 Wis. 800; Tayl. Ev. 613; t 

Q. B. 110; 62 Hon 619 ; 64 id. 636; 155 Pa 
225; 161 id. 98 ; 37 Fed. Rep. 317 ; he iB liabh 
although not negligent in the matter of hii 
escape from a close ; 42 III. App. 186. And 
any person may justify the killing of fero* 
cious animals ; 9 Johns. 233; 18 id. 312 ; 11 
Chic. Leg. N. 295; 35 Neb. 638. The owner 
of such an animal may be indicted for a 
common nuisance; 1 Russ. Crimes 643; 
Burn, Just. Nuisance, O. 

The keeper of an animal ferae, naturae is 
liable for any injury it may cause, unless he 
can disprove negligence (which need not be 
averred in the declaration); 38 Barb. 14 ; 35 
Ind. 178; 41 Cal. 138; 9 Q. B. 101. The 
owner of any animal, tame or wild, is liable 
for the exercise of such dangerous tenden¬ 
cies as generally belong to its nature, but 
not of any notin accordance with its nature, 
unless the owner or keeper knew, or ought 
to have known, of the existence of such 
dangerous tendency ; Whart. Negl. § 923. 
To recover for damages inflicted by a fero¬ 
cious dog, it is not necessary actually to 
prove that it has bitten a person before ; L. 

R. 2C.P.1; 126 Mass. 511; 65 N. Y. 54. 
The common-law requirement that the 

owner of domestic cattle must keep them 
on his own premises (42 Ill. Ajm. 501) does 
not apply to a region like the Black Hills ; 
6 Dak. 86. 

See on the general subject of Animals, 20 
Alb. L. J. 6, 104; 2 id. 101 ; 1 Thompe. 
NegL 173 et seq. 


of delaying, hindering, or disturbing. Tayler 
See Animo. 

ANIMUS RECIPEENDL The inten¬ 
tion of receiving. 

A man will acquire no title to a thing unless he 
possesses it with an intention of receiving it for 
himself ; as, If a thing be balled to a man, he ac¬ 
quires no title. 

ANIMUS REPUBLICANDI. The 

intention of republishing. R. & L. Diet. 
See Animo. 

ANIMUS BE ST IT U EN DI, An in¬ 
tention of restoring, Fleta, lib. 3, c. 2, §3. 

ANIMUS RfiVERTENDI. The in¬ 
tention of returning. 

A man retains his domicil If he leaves It animo 
revertendi ; 8 Rawls 812; 4 Bla. Com. 225 ; 8 Russ. 
Cr. 9th Amer. ed. 23 ; Poph.42, 62 • 4 Coke 40. See 
Domicll. 

ANIMUS REVOCANDL An inten¬ 
tion to revoke. 

ANIMUS TE8TANDI. An intention 
to make a testament or will. 

This is required to make a valid will; for, what¬ 
ever form may have been adopted, If there was no 
animus te&tandi, there can be no will. An Idiot, 
for example, can make no will, because he can have 
no intention ; Beach, Wills 71. 

ANN. Idl Scotch. Law. Half a year’s 
stipend, over and above what is owing for 
the incumbency, due to a minister’s relict, 
or child, or next of kin, after his decease. 
Wlmhaw. 

ANN ALES. A title given to the Year 
Books. Burrill, Law Diet. Young cattle ; 
yearlings. Cowel. 


ANIMALS OF A BASE NATURE. 

Thoee animals which, though they may 
be reclaimed, are not such that at common 
law a larceny may be committed of them, 
by reason of the baseness of their nature. 

Some animals which are now usually tamed come 
within this class, as dogs and cats ; and others which, 
though wild by nature and often reclaimed by art 
and industry, clearly fall within the same rule, as 
bears, foxes, apes, monkeys, ferrets, and the like : 
Coke, 8d Inst, 109; 5 Hale, PI. Cr. 511, 512; 1 Hawk. 
FI. Cr. 88, t 86 ; 4 Bla. Com. 286; 2 East, PI. Cr. 614, 
See 1 Wma. Saund. 84, note 2. 

ANIMO (Lat.). With intention. 

Quo animo , with what Intention. Animo cancel - 
landi. with Intention to caiicel; 1 Powell, Dev. 603 * 
furandi, with intention to steal; 4 Sbarsw. Bla. 
Com. 230; 1 Kent 188; lucra-ndi , with intention to 
gain or profit; 8 Kent 857 ; manendi, with intention 
to remain ; 1 Kent 76 ; morandi . with intention to 
stay, or delay; repubUcandi, with intention to re- 

e ublisb ; 1 Powell, Dev. 009 ; revertendi, with Inten¬ 
on to return ; 8 8 ha raw, Bla. Com. 892; revocandi, 
with Intention to revoke; 1 Powell, Dev. 595; tes¬ 
ta* dt, with Intention to make a will. 

ANIMO ET CORPORE. By the 

mind, and by the body ; by the intention, and 
by the physical act. 

ANIMO FELONICO. With felonious 

intent. 

ANIMUS (Lat.. mind). The intention 
with which an act is done. 

ANIMUS OANORLT.A w nT. An in¬ 
tention to destroy or cancel. See Cancel¬ 
lation. 


ANIMUS CAPLENDI. The intention 
to take. 4 C. Rob. Adm. 126, 155. 

ANIMUS FURANDI. The intention 
to steal. 


In order to constitute larceny, the thief must take 
the property animo furandi; but this is expressed 
in the definition of larceny by the word felonious: 
Coke, Sd Inst. 107: Hale, PI. Cr. 608; 4 Bla. Com. 
>29. See 2 Russell, Crimes 96 ; 2 TyL Com. 2TO ; 
Rapalje, Larceny. § 18. When the taking of prop¬ 
erty Is lawful, although It may afterwards be con¬ 
verted animo furandi to the taker's use. It Is not 
larceny ; Bacon, Ahr. FelonydS : 14 Johns. 994; Ry. 
AM. 160, 187: 06 Mo. QS;tlBK]8r — “ ‘ 

Pen. Law c- 28, J 8, pp. 279, 281. 


Ir. 709; Priii. of 


ANIMUS LUCRANDI. The inten¬ 
tion to gain or profit. See Animo. 


ANIMUS MANENDI. The intention 
of remaining. 

To acquire a domicil, the party must have his 
abode In one place, with the Intention of remaining 
there ; for without such intention no new domicil 
can be gained, and the old will not be lost. See 
Donum.. . 

ANIMUS MORANDI. The intention 


ANNATES. In Ecclesiastical Law. 
First-fruits paid out of spiritual benefices to 
the pope, being the value of one year’s 
profit. 

ANNEXATION. (Lat. ad, to, nexare, 
to bind). The union of one thine to an¬ 
other. 

It conveys the idea, properly, of fastening a 
smaller thing to a larger : an’incident to a principal. 
It has been applied to denote the union of Texas 
to the United States. 

Actual annexation includes every move¬ 
ment by which a chattel can be joined or 
united to the freehold. Mere juxtaposition, 
or the laying on of an object, however heavy, 
does not amount to annexation ; 14 CaL 64. 

Constructive annexation is the union of 
such things as have been holden parcel of 
the realty, but which are not actually an¬ 
nexed, fixed, or fastened to the freehold. 
Sheppard, Touchst. 469 ; Amos & F. Fixt. 
3d ed. See Fixtures. 


ANNI NUBILES (Lat. marriageable 
ears). The age at which a girl becomes by 
iw fit for marriage ; the age of twelve. 


ANNICULUS (Lat,). A child a year 
old. C&lvinus, Lex. 

ANNO DOMINI (Lat. the year of our 
Lord; abbreviated A. D.). The computa¬ 
tion of time from the birth of Jesus Christ. 

The Jews began thetr computation of time from 
the'creation ■ the Romans, from the founding of 
Rome; the Mohammedans, from the Hegira, or 
fllghtof the Prophet; the Greeks reckoned by Olym¬ 
piads ; but Christians everywhere reckon from the 
birth of Jesus Christ, 

In a complaint, the year of the alleged of¬ 
fence may oe stated by means of the letters 
“ A. D.,” followed by words expressing the 
year ; 4 Cush. 596. But an indictment or 
complaint which states the year of the com¬ 
mission of the offence in figures only , with¬ 
out prefixing the letters “A. D.,” is insuffi¬ 
cient ; 5 Gray 91. The letters “ A. D.,” fol¬ 
lowed by,figures expressing the year, have 
been held sufficient in several states ; 8 Vt. 
481; 1 Greene, la. 418 ; 85 Me. 489 ; 1 Ben¬ 
nett A BL Lead. Cr. Cas. 512; but the 
phrase, or its equivalents, may be dispensed 
with; 13 G. B. 884 ; 2 Cart. Ind. 91; 22 
Minn. 67 ; but see 1 Breeee 4. See Whart. 
Preo. 4th ed. (2) n. g. 

ANNO URBIS CONDITAE. In the 

year erf the building of the city (Rome]; 
usually abbreviated A. U. C. Stand. Diet. 
See Ab Urbe Condita ; Anno Domini. 


ANNONA fLat.). Barley ; com ; grain ; 
a yearly contribution of food, of various 
kinds, for support. 

Annona porcum, acorns- annona frumentum 
hordeo admixtum, corn and barley mixed ; annona 
panit, bread, without reference to the amount. Du 
Cange; Spelman, Gloss.; CoweL 

The term is used in the old English law, 
and also in the civil law quite generally, to 
denote anything contributed by one pereon 
towards the support of another; as, si quis 
mancipio annonam dederit (if any snail 
have given . food to a slave); Du Cange ; 
Spelman, Gloss. 

ANNONA] CTVTLES. Yearly rentB 
issuing out of certain lands, and payable to 
monasteries. 

ANNOTATION. In Civil Law. The 
answers of the prince to questions put to 
him by private persons respecting some 
doubtful point of law. See Rescript. 

Summoning an absentee ; Dig. 1. 5. 

The designation of a place of deportation. 
Dig. 32. 1. 3. 

ANNOYANCE. See Nuisance. 


ANNUAL ASSAY. An annual trial 
of the gold and silver coins of the United 
States, to ascertain whether the standard 
fineness and weight of the coinage is main¬ 
tained. 

At every delivery of colas made by the coiner to 
a superintendent, It Is made the duty of the super* 
intended. In the presence of the aseayer, to take 
indiscriminately a certain number of pieces of each 
variety for the annual trial of coins, the number for 

S old coins being not less than onepiece for each one 
thousand pieces, or any fractional part of one thou¬ 
sand pieces deli vered * and for silver coins, one piece 
for each two thousand pieces, or any fractional part 
of two thousand pieces delivered. The pieces so 
taken shall he carefully sealed up In an envelope, 
properly labelled, stating the date of the delivery, 
the number and denominations of the pieces en¬ 
closed, and the amount of the delivery from which 
they were taken. These sealed parcels containing 
the reserved pieces shall be deposited In a pyx, dea 
ignated for tne purpose at each mint, which shall 
be under the joint care of the superintendent and 
awayer, and be so secured that neither can have 
access to its contents without the presence of the 
other, and the reserved pieces in their envelopes 
from the coinage of each mint shall be transmitted 
quarterly to the mint at Philadelphia, A record 
shall also be kept of the number and denomlnatfcm 
of the pieces so delivered, a copy of which shall be 
transmitted quarterly to tbs director of the mint; 
Sect. 40, Act of Feb. 12, 1873 ; U. 9. Rev. Slat | 
8539. 

To secure a due conformity In the gold and 
silver coins to their respective standards and 
weights, it is provided by law that an annual trial 
shall be made of the pieces reserved for this purpose 
at the mint and Its branches, before the judge of the 
district court of the United States for the eastern 
district of Pennsylvania, the comptroller of the cur 
rency, theasaayerof the assay office at New York, 
and such other persons as the president shall from 
time to time designate for chat purpose, who shall 
meet as assay commissioners, on the second Wednee 
day In February annuall y, at the mint In Philadel¬ 
phia, to examine and teat, in the presence of the 
director of the mint, the fineness and weight of the 
coins reserved by the several mints for this purpose, 
and may continue their meetings by adjournment, 
if necessary; and If a majority of the commissioner! 
shall fall to attend at any time appointed for their 
meeting, then the director of the mint shall call a 
meeting of tbs commissioners at suoh other time as 
he may deem convenient, and if It shall appear that 
these places do not differ from the standard fine¬ 
ness and weight by a greater quantity than la si 
lowed by law. the trial shall be considered and re¬ 
ported as satisfactory; but if any greater deviation 
from the legal standard or weight shall appear, this 
foot shall be certified to the president of the United 
States, and if, on a view of the circumstances of 
the case, - he shall so decide, the officer or officers 
Implicated in the error s hal l he thenceforward dis¬ 
qualified from holding their respective offices; • 
48, Act Of Feb. 12, 1878 (U. 8. Rev. »tat. { 8547) ; id, 
II49, 60 (R. 8. H 8548, 8549). As to the standard 
weight and fineness of the gold and silver oolns of 
the united States, see sections of the last-cited act. 
The limit of allowance for wastage Is fixed; 148, 
Act of Feb. 12, 1878; R. 8. I 8542. 

For the purpose of securing a due conformity In 
the weight of the oolns of the United States, the 
brass troy pound weight procured by t he minister of 
the United States (Mr. Gallatin) at London. In the 
year 1827, for the use of the mint, and now In the 
custody of the director thereof, shall be the stand' 
ard troy pound of the mint of the United States, 
oonformahly to which the coinage thereof sh al l be 
regulated; and it Is made the duty of the director 
of the mint to procure and safely keep a sort* of 
standard weights corresponding to the aforesaid 
troy pound, and the weights ordinarily employed In 
the transactions of the mint shall be regelated ac¬ 
cording to such standards at least once In every 
year under his Inspection, and their accura cy t ested 
annually In the presence of the assay oommsBOMn 
on the day of the annual assay; Act of Feb. 12,1818; 
RSI 3548 

In England, the accuracy of the ootoage to re¬ 
viewed once in about every four years; no to **”™ 
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ANTE-NUPTIAL CONTRACT 


1 ■, ,.vi ivm* nw*it hx Imr. It is an *n«?L*nt custom 
.»r ,'orem.mv. unit t* inllfil ths 7ViaJ of fA* tjf-T , 

« hu'h n*m^ it t*kw from ths pyx or cheat tn which 
i ;i;» ^wmion-coinf* mv liiMVKlt^i. These •p^clmpu- 
ri ,v*w *re CAken to be * fair representation of the 
xxhole money coined within a iwuin period U 
V.Avim; been not Uled to the government that A trial 
,,f the-pyx is culled for. the lord chancellor issues 
h.s warrant to summon a jury of itoldamUhS, who. 
,>n the appointed day, proceed to the Exchium* 
i>1!tce. Whitehall, and there. In the presence of 
privy wundllon Bind th© offlc^rR of tn© 
mint, receive the charfre of the lonl chancellor as to 
their important functions, who requests them to 
deliver to him a verdict of their finding. 'Hie jury 
prx-eed to Goldamitha' Hall. London, where aaay- 
tnjf apparatus and all other necessary applia nce* 
are provided, and. the sealed packages of the speci¬ 
al rn-cotna b eing delivered to them by the officers of 
the mint, they are tried by weight, and then a cer¬ 
tain number are taken from the whole and melted 
nto a her, from which the away trials are made, 
and a verdict is rendered according to the results 
which have been ascertained ; Eueyc. Brit, title* 
Coinage, Mint, Money, Numlemattcs. 

Sot" Assay. 

ANNUAL INCOME. The annual re- 
'oipts from property. See Income. 

ANNUAL RENT. In Scotch Law. 

Interest. 

To avoid the law against taking inureat, a yearly 
rent was purchased ; hence the term came to signify 
interest; Bell, Bid. ; Paterson, Comp. 19, 286. 


ANNUALLY. Yearly; returning 
every year. 

As applied to interest it is not an under¬ 
taking to pay interest at the end of one 
year only. l>ut to pay interest at the end of 
each and every year during a period of 
time, either fixed or contingent; 6 Gray 
104. 

The word '‘annual” as used in a contract 
was construed as meaning, refusing to per¬ 
form further, not to rescind or avoid. 220 
V. S. 321. As applied to the pay¬ 

ment of interest, means not the payment of 
interest at the end of one year only, but at 
the end of each and every year, during a 
period of time, either fixed or contingent. 
Abbott; 6 Gray 163. 


ANNUITY (Lat. annuus, yearly). A 
yearly sum stipulated to be paid to another 
in fee, or for life or years, and chargeable 
only on the person of the grantor; Co. Litt, 
144 6; 2 Bla. Com. 40 ; Lumley, Ann. 1; 5 
Mart. La. 312; Day. Ir. 14 ; 24 N. J. Eq. 358; 
23 Barb. 216. 

Aii annuity la different from a rent-charge, with 
which it la sometimes confounded,—the annuity 
being chargeable on the person merely, and so far 
personalty; while a rent-charge is something re¬ 
served out of realty, or fixed as a burden upon the 
estate in land ; 2 Bis. Com. 40; Rolie, Abr. £96; io 
Watts 1ST. An annuity in fee is said to be a per¬ 
sonal fee ; for, though transmissible, as is real estate 
of inheritance ; Am hi. Ch. 788 ; Challis, R P. 46; 
liable to forfeiture as a hereditament; 7 Coke, 84 a ; 
and not constituting assets in the bands of an ex¬ 
ecutor. It lacks some other characteristics of real¬ 
ty. The husband Is Dot entitled to curtesy, nor the 
wife to dower, in an annuity ; Co. Litt. 82 a. It can- 
apt be conveyed by way of use ; £ Wlls. 294 ; is not 
within the statute of frauds, ajwi may be bequeathed 
and assigned as personal estate ; 2 Ves. Sen. 70; 4 
B. A Aid. 60 ; Rosooe, Real Act. 66, 86 ; 8 Kent4S0. 


To enforce the payment of an annuity, 
an action of annuity lay at common law, 
but when brought for arrears must be be¬ 
fore the annuity determines ; Co. Litt. 285. 
In case of the insolvency or bankruptcy of 
the debtor, the capital of the constituted 
annuity becomes exigible; La. Civ. Code, 
art. 2769; stat. 6 Geo. IV. c. 16, §§ 54, 108; 
5 Ves. 708 ; 4 id. 768; 1 Belt, Bupp. Ves. 
308, 431. See 1 Rop. Leg. 588; Charge. 


ANNUL. To abrogate, nullify, or 
abolish ; to make void. 

It is not a technical *ord and there is 
nothing which prevents the idea from be¬ 
ing expressed in equivalent words ; 22 Mo. 
24. May mean to refuse to per¬ 

form lurther, not rescind or avoid. 220 U. S. 
328. 


AXHTTLCS BT BACUXU8 (Lat. I 
and staff). The investiture of a bishop 1 
ptr annuhm et baculum by the prince's 
firming to the prelate a ring and pasfa 
staff, or creator. 1 ShamaTlla. CoSTa 
Spelman, Okas. 


ANNUM, Din NT VABTUM. See 

Yea*, Dat, aa> Waite. 


ANNUS LUCTUS (Lat.). The year 
of mourning. Code, 5. 9. 2. 

It was a rule among the Romans, and 
also the Danes and Saxons, that the widows 
should not, marry infra annum, luctus 
^within the year of mourning); 1 Bla. Com. 

ANNUS UTILTS. A year made up of 
available or serviceable days. Brissomus ; 
C&lvinus, Lex. 

ANNUUS RED ITUS. A yearly rent; 
annuity. 2 Sharsw. Bla. Com. 41; Reg. 
Orig. 158 b. 

ANONYMOUS. Without name. 

Books published without the name of the author 
are said to be anonymous. Cases In the reports of 
which the names or the parties are not given are 
said to be anonymous. 


ANSWER. In Equity Pleading. 
A defenoe in writing, made by a defendant 
to the charges contained in a bill or infor¬ 
mation filea by the plaintiff against him in 
a court of equity. 

In oaso relief is sought by the bill, the 
answer contains both the defendant’s de¬ 
fence to the caso made by the bill, and the 
oxamination of the defendant, on oath, as 
to the facts charged in the bill, of which 
discovery is sought! Gresley, Eq. Ev. 19 ; 
Jeremy’s Mitf. Eq^ PI. 15, 16. These parts 
were kept distinct from each other in the 
civil law; their union, in chancery, has 
caused much confusion, in equity plead¬ 
ing ; Langd. Eq. PI. 41; Story, Eq. PI. 

§ 850 ; Dan. Ch. PI. & Pr. *711. 

As to the form of the answer, it usually 
contains, in the following order: the title , 
specifying which of the defendants it is 
the answer of, and the names of the plaint¬ 
iffs in the cause in which it is filed as an¬ 
swer; 8 Ves. 79 ; 11 id. 62 ; 1 Russ. 441 ; 
see 17 Ala. n. a. 89; a reservation to the 
defendant of all the advantages which 
might be taken by exception to the hill, 
which is mainly effectual in regard to other 
suits; Beames, Eq. PI. 46 ; 1 Hompet. 715; 4 
Md. 107; the substance of the answer, ac¬ 
cording to the defendant’s knowledge, re¬ 
membrance, information, and belief, in 
which the matter of the bill, with the 
interrogatories founded thereon, are an¬ 
swered, one after the other, together with 
such additional matter as the defendant 
thinks necessary to bring forward in his 
defence, either for the purpose of qualify¬ 
ing or adding to the case made by the bill, 
or to state a new case on his own behalf; 
a general traverse or denial of all unlaw¬ 
ful combinations oharged in the bill, and 
of all other matters therein contained not 
expressly answered. 

The answer must be upon oath of the de¬ 
fendant, or under the seal of a corporation 
defendant; Bish. Eq. 9 ; 21 Ga. 161 ; 1 Barb. 
22; see 8 Gill 170 ; 1 Dan. Ch. PI. & Pr. 
*734; 10 la. 264 ; unless the plaiutiff waives 
the right; Story, Eq. PI. § 824; 10 Cush. 68 ; 2 
Gray, 431 ; 6 Wall. 299 ; 14 N. J. Eq. 806 ; 40 
111.527 ; in which case it must be generally 
Bigned by the defendant; 6 Ves. 171, 285 ; 10 
id. 441 ; Cooper. Eq. PI. 828 : 10 la. 264; and 
.must be signed by counsel; Story, Eq. PI. 
§ 876; unless taken by commissioners; 4 
McL. 138 ; 1 Dan. Ch. PI. &Pr. *782. 


As to substance, the answer must be full 
and perfect to all tbe material allegations 
of the bill, confessing and avoiding, deny¬ 
ing or traversing, all the material parts; 
Comyns, Dig. Cliauncery , K, 2; 28 N. H. 
440 ; 6 Rich. Eq. 1 ; 10 Ga. 449 ; 21 N. J. Eq. 
31; 24 Beav. 421; not literally merely, but 
answering the substance of the charge; 
Mitf. Eq. PL 309 ; 28 Ala. N. s. 280; 16 Ga. 
442; 1 Halst. Ch. 60; and see 2 Stockt. Ch. 
267 ; must be responsive ; 8 Halst. Ch. 17 ; 
13 I1L 318; 21 vt. 826 ; and must state 
facts, and not arguments, directly and 
without evasion; Story, Eq. PL § B52; 7 
Ind. 661; 24 Vt. 70 ; 4 Ired. Eq. 890 ; 9 Mo. 
605 ; without scandal; 19 Me. 214; 18 Ark. 
215; or impertinence ; 8 Story 18 ; 6 Beav. 
558 ; 4 MoL. 202 ; 8 Blackf. 124. Bee 10 Sim. 
345; 17 Eng. L. & Eq. 509 ; 22 Ala. N. B. 
221 ; 6 Paige 289 ; 24 Fed. Rep. 828 ; 89 N. J. 
Eq. 70 ; 1 Swanst. 228 ; 6 Ves. 450. 

Under the modem English practice the 
form of the answer has been much sim¬ 


plified ; 15 A 16 Viet. c. 86, § 17. Under 
the General Orders of 1852 a< form was 
adopted, though scarcely necessary in view 
of tne absence of all technicality ; 2 Dan. 
Ch. Pr. ed. of 1865, 724 ; 8 id. 2189. In the 
United States generally the answer has been 
simplified, but the variations from the old 
practico consist mainly in dividing the 
answer into numbered paragraphs, adjust¬ 
ing its general form to the bill as now 
drawn (see Bill), and in omitting the 
clause reserving exceptions (though in 
practice this is very frequently retained), 
and the clause denying combination, re¬ 
taining merely, to form an issue on them, a 
general traverse of all allegations not ex¬ 
pressly answered. 

A material allegation in a bill, which is 
neither expressly admitted or denied, is 
deemed to be controverted ; 183 Ill. 197 ; 
44 Ill. App. 145. 

Insufficiency of answer is a gTound for 
exception when some material allegation, 
charge, or interrogatoiT is unanswered or 
not fully answered; 1 Md. Ch. Dec. 858 ; 7 
How. 728 ; 6 Humphr. 18, See 10 Humphr. 
280 ; 11 Paige 543 ; 40 Fed. Rep. 384; 1 Dan. 
Ch. Pl. A Pr. 760; 18 Vt. 179. 

Where the defendant in equity suffers 
a default he does not admit tacts not al¬ 
leged in the bill nor conclusions of the 
pleader from the facts stated ; 24 Ill. App. 
219. 

An answer may, in some cases, be amend¬ 
ed ; 2Bro/-Ch. 143; C Ves. 85.; to correct a 
mistake of fact; Ambl. 202 ; 1 P. Wms. 
297; but not of law ; Ambl. 65; nor any 
mistake in a material matter except upofi 
evidence of surprise ; 30 Me. 124 ; 8 Sumn. 
583 ; 1 Bro. Co. 310 ; and not, it seema, 
to the injury of others; Story, Eq. PL 
§ 904 ; 1 Halst. Ch. 49. The court may per¬ 
mit an answer to be amended even after 
the announcement of the decision of the 
cause ; 46 N. J. Eq. 543. A supplemental 
answer may be filed to introduce new 
matter ; 6 McL. 459 ; 7 Mackey 8 ; or correct 
mistakes ; 2 ColL 133; 15 Ala. N. 6. 634 ; 7 
Ga. 99; 8 Blackf. 24; which is considered 
as forming a part of the original answer. 
See Discovery ; Mitf. Eq. PL 244, 254; 
Cooper, Eq. PI. 812, 327; Be&raes, Eq. 
Pl. 84. The 00th Equity Rule S. C. of U. o, 
provides for amendments. 

For an historical account of the instru¬ 
ment, see 2 Brown, Civ. Law 871, n. ; Bar¬ 
ton, Suit in Eq. See also Langdell’s learned 
Summary of Equity 41. 

In Practice. The declaration of a fact 
by a witness after a question has been put, 
asking for it. See Supplemental Answer. 

ANTAPOCHA (Lat.). An instrument 
by which the debtor acknowledges the debt 
due the creditor, and binds himself. A 
copy of the apocha signed by the debtor and 
delivered to the creditor. Calvinua, Lex. 

ANTE-FACTUM (Lat.). In the 
Roman Law. A thing done before; a 
previous act or fact. 

ANTE JURAMKNTUM (Lat; called 
also Juramentum Calumnies). The oath 
formerly required of the parties previous to 
a suit,—of the plaintiff that he would prose¬ 
cute, and of the defendant that he was inno¬ 
cent. Jacobs, Diet.; Whiahaw. 

ANTE LITEM MOT AM. Before suit 
brought. 

ANTE-NUPTIAL. Before marriage; 
before marriage, with a view to entering 
into marriage. 

ANTE-NUPTIAL CONTRACT. A 
contract made before marriage. 

The term is most generally applied to a 
contract entered into between a man and 
woman in contemplation of their future 
marriage, and ’ in timt case it is called a 
marriage contract. 

A wire may waive any and all right to 
any portion of the estate of her husband by 
an ante-nuptial contract, and this is binding 
on her unless fraud, advantage, or collu¬ 
sion can be shown; 89 I1L App. 145. An 
ante-nuptial agreement that the wife shall 
claim no right of dower does not’ deprive 
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her of her distributive Bh&re in the hus¬ 
band’s personal property; 54 N. W. Rep. 
(Iowa) 215. A contract bj which each 
agreed to make no claim to the property of 
the one dying first is void so far as aower is 
concerned, as it makes no provision in lieu 
thereof; 51 Mo. App. 237. 

Conveyances made by one of two persons 
about to be married, usually called mar¬ 
riage settlements. 

They are usually made on the prospect of 
marriage, for the benefit of the married 
pair, or one of them, or for the benefit of 
some other persons; as their children. 
They may be of either personal or real 
estate. Such settlements vest the property 
in trustees upon specified terms, usually, 
for the benefit of the husband and wife 
during their joint lives, and then for the 
benefit of the survivor for life, and after¬ 
wards for the benefit of children. 

Ante-nuptial agreements of this kind will 
be enforced in equity by a specific perform¬ 
ance of them, provided they are fair an d 
valid and the intention of the parties is con¬ 
sistent' with the principles and policy of 
law ; 8 Blackf. 284 ; 4 R. I. 276 ; 28 Penn. 
73 ; 7 Pet. 348 ; 9 How. 196. Settlements 
after marriage, if made in pursuance of an 
agreement in writing entered into prior to 
the marriage, are valid both against credit¬ 
ors and purchasers ; 22 Go. 402. A wife 
may waive any and all right to any portion 
of her husband’s estate by ante-nuptial 
contract, where no fraud, collusion, over¬ 
reaching, or advantage is shown; 39 Ill. 
App. 145. 

A conveyance by the husband or wife 
prior to marriage, which, if permitted, 
would deprive the other of his or her 
marital rights in the property conveyed. 

After an elaborate examination of the 
subject of equitable relief against ante¬ 
nuptial agreements and a review of the 
English and American authorities, Bates, 
Ch., held that the husband will be protected 
against a voluntary conveyance or settle¬ 
ment, by his intended wife, of all her 
estate, to the exclusion of the husband, 
made pending an engagement of marriage, 
without his knowledge, even in the absence 
of express misrepresentation or deceit, and 
whether the husband knew of the existence 
of the property or not; and that the wife’s 
dower will be protected against the volun¬ 
tary conveyance of the husband, made 
pending a marriage engagement, under the 
same circumstances in which the husband 
is relieved against an ante-nuptial settle¬ 
ment by the wife; 8 Del. Ch. 99. 

ANTEDATE. To put a date to an in¬ 
strument of a time before the time it was 
written. 

ANTENATI (Lat. bom before). 
Those born in a country before a change in 
its political condition such as to affect their 
allegiance. 

The terra is ordinarily applied by American 
writers to denote those born In this country prior 
to the Declaration of Independence. It is distin¬ 
guished from pottnati, those born after the event. 

As to the rights of British antenati in the 
United States, see Kirby 418 ; 2 Halst. 305, 
837 ; 2 Mass. 236, 244 ; 9 id. 460 ; 2 Pick. 
394 ; 2 Johns. Cas. 29 ; 4 Johns. 75 ; 1 Munf. 
218; 6 Call. 60 ; 3 Binn. 75 ; 4 Cra. 321; 8 
Pet. 99. As to their rights in England, see 
7 Coke 1, 27 ; 2 B. & C. 779 ; 5 id. 771 ; 1 
Wood, Lect. 882. 

ANTHROPOMETRY. The measure¬ 
ment of the human body. Stand. Diet. See 
Bertillon System. 

ANTICHRESIS (Lat). In Civil 
Law. An agreement by which the debtor 
gives to the creditor the income from the 
property which he has pledged, in lieu of 
the interest on his debt. Guyot, Rtpert.; 
Story Bailrn. §344. 

it Is analogous to the Welsh mortgage of the 
common law.. In the French law, if the income waa 
more than the interest, the debtor was entitled to 
demand an account of the Income, and might 
any excess ; La. Civ. Code, SOW. See Dig. 80. 1.11; 
id. 18. 7. 1; Code, 8. 88. 1; 11 Pet. K1; 1 Kent VBt ; 
88 La. Ann. 868. 


a thing before its proper time. 

In deeds of trust there la frequently a provision 
that the income of the estate shall be paid by the 
trustee as it aha II accrue, and not by way of antici 
pation. A payment made contrary to such provi- 
sion would not be considered as a discharge of the 
trustee ; Bisp. Eq. 104. 


A NTI-MANIFESTO. The declaration 
of the reasons which one of the belligerents 
publishes, to show that the war as to him is 
defensive. Wolfflus § 1187 

ANTTNOMIA. In Roman Law. A 

real or apparent contradiction or inconsist¬ 
ency in the laws. Merlin, Rtpert. 

It Is sometimes used as an English word, and 
spelled Antinomy. 

ANTIQUA CUSTUMA (L. Lat. an¬ 
cient custom). The duty due upon wool, 
wool fells, and leather, under the statute 3 
Edw. I. 

The distinction between antiqua and nova custuma 
arose upon the Imposition of a now and increased 
duty upon the same articles, by the king, in the 
twenty-second year of his reign ; Bacon, Abr. Smug¬ 
gling* C. 1. 

ANTIQUA STATUTA. Also called 
Vetera Statuta. English statutes from the 
time of Richard First to Edward Third. 
Reeves, Hist. Eng, Law 227. 

ANTIQUARE. In Roman Law. To 

resolve a former law or practice ; to reject or 
vote against a new law ; to prefer the old 
law. Those who voted against a proposed 
law wrote on their ballots the letter “A,” 
the initial of antiguo, I am for the old law ; 
Calvin; Black, Diet. 

ANTIQUITIES. Things belonging to 
anrient times, as monuments, dress, customs, 
and the like. Stand. Diet. 


ANTTTHETARIUS. In Old Eng¬ 
lish. Law. A man who endeavors to dis¬ 
charge himself of the crime of which he is 
accused, by retorting the charge on the ac¬ 
cuser. He differs from an approver in this, 
that the latter does not charge the accuser, 
but others ; Jacobs, Law Diet. 

ANTI-TRUST ACT. An act of Con¬ 
gress approved July 2, 1890, c. 647, entitled 
“An act to protect trade and commerce 
against unlawful restraints and monopolies,” 
26 Stat. 209, “providing that every contract, 
combination in the form of trust, or other¬ 
wise, or conspiracy in restraint of trade and 
commerce among the several States is illegal, 
and that persons who shall monopolize or 
shall attempt to monopolize, or combine or 
conspire with other persons to monopolize 
trade and commerce among the several States, 
shall be guilty of a misdemeanor.” 156 U. S. 
2 . 

ANY. Used in the sense of “some;” 
one out of many ; an indefinite number. 

It is synonymous with 4 ‘ either ; ” 8 Wheel. 
Crim. Law Cas. 508 ; and is given the full 
force of “ every ” or 44 all; ” 43 Mo. 264 ; 4 
Q. B. D. 409; 91 U, S. 265. 

Frequently used in the sense of “all” or 
“every,” and when thus used it has a very 
comprehensive meaning. 2 A. & E. Ency., 
2nd ed., 414. For example, it has been held 
that “any” contract is sufficiently compre¬ 
hensive to include special contracts as well 
as contracts which arise by implication, 01 
U. S. 265. 

But like oil other general words, its mean¬ 
ing is frequently restrained and limited by 
the context or subject matter. For example, 
by "any evidence” has been held not to mean 
a mere scintilla, but sueh as' taken alone 
would justify the jurv in inferring the fact. 
Id., 416, 417 ; 107 Pa/St. 539. 

Intoxicating Beverage. The term “any 
intoxicating beverage” embraces all intoxi¬ 
cants of a liquid nature. 47 S. W. 587. 

Person Interested. In a statute using 
the words "any person interested” in defining 
who are proper or necessary parties to pro¬ 
bate proceedings, any person who claims 
title under an heir of the testator may become 
a party to such proceedings, and may appeal 
from a judgment of probate. Ill Ky. 660, 
64 S. W. 441. See All. 


ANTICIPATION (Lat. ante, before, 
capere, to take). The act of doing or taking 


ANY HOUSE. The words "or any other 
house whatever” should be held to embrace 


a church building. 86 Ky. 12, 4 S. W. 687. 

. ANY T ERM OP YEARS. In Crim¬ 
inal Law. In Massachusetts, this term, 
in the statutes relating to additional pun¬ 
ishment, means a period of time not lest 
than two years. 14 Pick. 40, 86, 90, 94. 

ANOTHER. In the clause to deprive 
another of any money or property, or cause 
him to be injured in his estate, the word 
“another” embraces the State, and its mean¬ 
ing is not limited to individuals by the sub¬ 
sequent use of the personal pronoun. 92 
Ky. 630, 18 S. W. 833. 

APANAGE. In French Law. A 
I portion set apart for the use and sup- 
i port of the younger ones, upon condition, 
j however, that it should revert, upon failure 
of male issue, to his original donor and his 
heirs. Spelman, Gloss. 

AP A RTME NT. A part of a house oc¬ 
cupied by a person, while the rest is occu- 

S ied by another, or others. 7 M. & G. 95 ; 6 
tod. 214 ; Woodf. L. & T. 1st Am. ed. 660. 
The occupier of a part of a 1 louse, who has 
a key of the outer door, the landlord not 
residing in or occupying any portion of the 
premises, is entitled to vote ; per Maulc, J. t 
44 Apartments is a proper description of 
the premises bo occupied; ” 7 M. & G. 95. 

The occupier of part of a house, where tho 
landlord resides on the premises and retains 
the key of the outer door, is a mere lodger, 
and is not a person occupying “ as owner 
or tenant; ” 7 M. & G. 85. 

If a house, originally entire, be divided 
into several apartments, with an outer 
door to each apartment, and no communi¬ 
cation with each other, the several apart¬ 
ments shall be rated as distinct mansion 
houses ; but if the owner live therein, all 
the untenanted apartments shall be con¬ 
sidered as parts of nis house ; 6 Mod. 214. 

By the lease of apartments in a building, 
in a town, for the purpose of trade, the 
lessee takes only such interest in the subja¬ 
cent lands as is dependent upon the enjoy¬ 
ment of the apartments rented and neces¬ 
sary thereto; and if they are totally de¬ 
stroyed by fire, this interest ceases; 42 
Ala. 356. See 34 W. N. G. (Pa.) 353 ; s. c. 3 
Pa. Dist, 291. 

In an indictment for 14 entering a room 
or apartment, with the intention to commit 
larceny, * it is right to charge the owner¬ 
ship or the room to be his who rented it 
from one who had the general supervision 
and control of the whole house, and occu¬ 
pied the same as a lodger ; 38 Cal. 137. 

A small building on the same lot with a 
dwelling-house, at .the distance of forty-five 
rods from it, with c. passageway between 
them, is not an apartment or dependence of 
the dwelling-house, though the same person 
occupies the whole lot, including the house 
and Dufiding. A license, therefore, to the 
occupant, which authorizes him to sell 
spirituous liquors at hi& dwelling-house, will 
not justify him in selling them at the small 
building ; 10 Pick. 293. 

APERTA BREVIA. Open, or un¬ 
sealed writs. Tayler. See Patentes Brevia ; 
Patent Writ. 


APEX JURIS (Lat. the summit of the 
law). A term used to indicate a rule of law of 
extreme refinement. A term used to denote 
a stricter application of the rules of law 
than is indicated by the phrase summumjus. 
2 Caines 117 ; 2 Story 143 ; 5 Conn. 334 ; 1 
Burr. 841 ; 14 East 622; 2 Pars. Notes and 
B. ch. 25, 11. See. also, Co. Litt. 8046 ; 

Wing. Max. 19; Maxims. 

APHASIA. Loss of the power of using 
words properly, of comprehending them 
when spoken or written, or of remembering 
the nature and uses of familiar objects. 
Sensory aphasia or apraxia is an inability 
to recognize the use or import of obj ects or 
the meaning of words, ana includes t cord 
blindness and word deafness. Motor aphasia 
is a loss of memory of the effort.-, necessary 
to pronounce words, and oi'len includes 
agraphia, or the inability to wnte words of 
the desired meaning. 
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APICES LITIGANDI. Subtleties of 
litigation : sharp technical points or captious 
objections m pleading or practice. English. 

APOCiB Lat-V A wrttinga n kn o wledr 

in g payments ; acquittance. 

It differ* from aoccptUaUon to this, 
latloc tmporto a v xjmplete dlsehaiwo oC tb« fon °* r 
obUraUon v hether paj-ment hr m»« or not; «W<*J 
dt^Swr** 'oily upon payment being made. Cehri- 
nun, Lm. 

XPOCBISAHIUS (Lat.). In OItII 
Law. A messenger; an ambassador. 

A im—miu,nr •«** to transact ecdeeiaflti¬ 
ed business and report to his superior; an 
frffleer who had charge of the treasury .of a 
monastic edifice; an officer who took charge 
of opening and closing the doors. Du Cange. 
Spelnaan, Qloss.; Calvinus, Lex. 

Apocriionua Cancel lariua. An officer 
who took charge of the royal seal and signed 
royal despatches. 

Called, also, wcrrtarftu, conriluanw (from h 
fprtng ad rice) : rv/erendariu* ; u cunjtlur (from 
hia aa counsellor) ; a responsit, or r*tpo*- 

•alu. 

APOGBAPHIA. In Civil Law. An 
examination and enumeration of things 
possessed ; an inventory. Calvinus, Lex. 

APOPLEXY. In Medical Jurispru¬ 
dence. The group of symptoms arising 
from hemorrhage into the substance of the 
brain or from the lodgment of a minute plot 
in one of the cerebral arteries. 

The symptoms consist usually of sudden 
loee of consciousness, muscular relaxation, 
lividity of the face and alow stertorous 
respiration, lasting from a few hours to 
several days. On the return of conscious¬ 
ness there is found paralysis of some of the 
voluntary muscles, very frequently of the 
muscles of the face, arm, and leg upon one 
side, giving the symptom of hemiplegia. 
There is usually more or leas mental impair¬ 
ment. 

The mental Impairment presents no uniform char- 
ftetera. but varies indefinitely. In extent and sever¬ 
ity. from a little failure of memory, to an entire 
abolition of all the Intellectual faculties. The power 
of speech la usually more or less affected : ft may 
be a alight difficulty of utterance, or an Inability to 
remember certain words or parts of words, or an 
entire loss of the power of articulation. This feat¬ 
ure may arise from two different causae—either 
from aloes of the power of language, or a loee of 

E wer In the muscles of the larynx. This fact must 
borne In mind by Che medical jurist, and there 
can be little difficulty In distinguishing between 
Own in the latter, the patient is as capable as 
ever of reading, writing, or understanding spoken 
language. In the former, he is ugable to communi¬ 
cate his thoughts by writing, because they are dis¬ 
connected from their articulate signs. He recog¬ 
nises their meaning wheD he sees them, but can¬ 
not recall them by any effort of the perceptive 
powers. This affection of the faculty of language 
a manifested in various ways. One person loses all 
recollection of the names of persons and things, 
while other parts of speech are still at command. 
Another forgets everything but substantives, and 
only those which express some mental quality or 
abstract Idea. Another loses the memory of all 
words but yes or no. In these cases the patient 
is able to repeat the words on hearing them pro¬ 
nounced, but, after a second or third repetition, 
loses them altogether. 

See Aphasia. 

Wills and contracts are not un frequently 
made in that equivocal condition of mind 
which sometimes follows an attack of apo¬ 
plexy or paralysis ; and their validity is 
contested on the score of mental inoompe- 
tency. In cases of this kind there are, gene* 
rally, two questions at issue, viz., the abso¬ 
lute amount of mental impairment, and 
the degree of foreign influence exerted 
upon the party. They cannot be consid¬ 
ered independently of each other. Neither 
of them alone might be sufficient to invali¬ 
date an act, while together, even in a much 
ww al lar degree, they would have this effect. 

In testing the mental capacity of para¬ 
lytics, reference should be had to the nature 
of the act in question. The question is not, 
had the testator sufficient capaaity to make 
a will? but, had he sufficient capacity to 
m s he the will in dispute ? A capacity which 
might be quite adequate to a distribution 
of a little personal property among a few 

near relatives would be just ascleany in_ 

equate to the disposition of a large estate 


adKmgalxat of relatives and friends pos¬ 
sessing very unequal claims upon the tes¬ 
tator's bounty. Here, as in ocher mental 
conditions, all that is required Is mind 
sufficient for the purpose, neither more nor 
1ms. See Dbvtia ; Dkurum ; Imbe- 
ohjtt ; Mania. In order to arrive at cor¬ 
rect conclusions on this point, we must be 
careful, among other things, not to 
confound the power to appreciate the 
terms of a proposition with trie power to 
discern its relations and consequences. 

la t rating the mental capacity of one 
who has lost the power of speech, it is 
always difficult, and often impossible, to 
arrive at correct results. If the person is 
able and willing to communicate bis 
thoughts in writing, his mental capacity 
maybe olearly revealed. If not disposed 
to write, he may communicate by construct- 
jpg words and sentences by the help of a 
dictionary or block letters. Failing in 
this, the only other intellectual manifesta¬ 
tion p ossi ble is the expression of assent or 
dissent by signs to propositions made by 
others. Any of these means of communi¬ 
cation, other than that of writing, must 
leave us much in the dark respecting the 
amount of intellect possessed by the party. 
If the act in question is complicated in its 
relations, if it is unreasonable in its disposi¬ 
tions, if it bears the slightest trace of 
foreign influence, it cannot but be regarded 
with suspicion. If the party has only the 
power of assenting or dissenting, it must 
alw&yB be impossible to decide whether this 
does not refer to the terms rather than the 
merits of the proposition ; and, therefore, 
an act which bears no other evidence than 
fchia of the will of the person certainly ought 
not to be established. Besides, it must be 
considered that a will drawn up in this 
manner is, actually, not the will of the tes¬ 
tator, since every disposition has originated 
In the minds of others; Ray, Mea. Jur. 
868. The phenomena and legal conse¬ 
quences of paralytic affections are exten¬ 
sively discusjed in 1 Paige, Ch. 171; 1 Hagg. 
Eccl. 502, 677 ; 3 id. 84 ; 1 Curt. Eccl. 782 ; 
Parish Will Case, 4 vole. N. Y. 1858. And 
seo Death ; Insanity. 

APOSTASY. Total renunciation of 
one's religion. Stand. Diet. Formerly, the 
renunciation, by a Christian, of Christianity, 
considered a crime in early history, and ac¬ 
cordingly punished. 4 Bla. Conn. 43. 

APOftTLBS. Brief letters of dismissal 
granted to a party who takes an appeal from 
the decision of an English court of admi¬ 
ralty, stating the case, and declaring that 
the record will be transmitted. 2 Brown, 
Civ. and Adm. Law 438; Dig. 49. 6. 

This term was used Id the civil law. It Is derived 
from opostofo*. a Greek word, which signiflee one 
•ent ,.because the judge from whose sentence an ap¬ 
peal was made, sent to the superior Judge these 
letters of dismission, or apostles ; Merlin, RCpert. 
mot Ap6tre»; 1 Pars. MarlL Law 74fi ; 1 Blatchf. 
008 . 

APOSTOLI. In Civil Law. Certifi¬ 
cates of the inferior judge from whom a 
cause is removed, directed to the superior. 
Dig. 49. 6. See Apostles. 

Those Bent as messengers. Spelman, 
Gloss. 

APOTHECARY. “ Any person who 
keeps a shop or building where medicines 
are compounded or prepared according to 
prescriptions of physicians, or where medi¬ 
cines are sold, shall be regarded as an apoth¬ 
ecary.” 14 Stat. L. 116. £ 28. 

The term * ‘ druggist ” properly means 
one whose occupation is to buy and sell 
drugs without compounding or preparation. 
The term is more limited in meaning than 
" apothecary ; ” 28 La. Ann. 707. 

In the most usual and familiar sense, one 
who vends drugs or medicines as bis trade 
or business. 2 A. & E. Ency. 2nd ed., 422. 
In the strictest sense, one who prepares and 
sells drugs for medicinal purposes, as dis¬ 
tinguished from an ordinary druggist (o. v.) 
whose occupation is merely to buy and sell 
drugs. Id.; 6 Bush (Ky.) 569. In America, 
however, the term ‘‘apothecary” is used 


synonymously with "druggist,” and the 
business of pharmacist, apothecary and 
druggist is all one. Id .; 41 Minn. 78. See 
Dbuqqist. 

APPARATOR (Lat.). A furnisher ; a 
provider. 

The sheriff of Bucks had formerly a considerable 
allowance an apparator comitatus (apparator for 
the oounty); CoweL 

APPARATUS. See Necessary Ap¬ 
paratus. 

APPARENT (Lat. apparent). That 
which appears; that which is manifest; 
what is proved. It is required that all 
things upon which a court must pass should 
be made to appear, if matter in pais, under 
oath; if matter of record, by the record. It is 
a rule that those things which do not appear 
are to be considered as not existing : ae non 
apparentibus et non exiatentibus eodem eat 
ratio ; Broom, Max. 20. What does not ap¬ 
pear does not exist : quod nonapparet , non 
eat; 8 Cow, 000; 1 Term 404 ; 12 M.& W. 816. 

In case of homicide when the term 
14 apparent danger” is used it means such 
overt actual demonstration, by conduct and 
acts, of a design to take life or do some 
great personal injury as would make the 
killing apparently necessary for self-preser¬ 
vation ; 44 Miss. 702. 

APPARITOR (Lat.). An officer pr mes¬ 
senger employed to serve the process of the 
spiritual courts in England and summon 
offenders. Cow el. See Pahitor. 

APP AR URA (Lat.). In Old English 
Taw. Furniture or implements. 

CarucaricB apparura, plough-tackle. 

Cowel; Jacob, Diet. 

APPEAL (Fr. appeler, to call). In 
Criminal Practice. A formal accusation 
made by one private person against another 
of having committed some heinous crime. 
4 Bla. Com. 312. 

Anciently, appeals lay for treason as well 
as felonies; but appeals for treason were 
abolished by statutes 5 Edw. III. c. 9, 25 
Edw. Ill, o. 24, and 1 Hen. IV. c. 14, and 
for all other crimes by the statute 59 Geo. 
HI. c. 40. 

An appeal lay for the heir male for the 
death of nis ancestors ; for the widow while 
unmarried for the death of her husband ; 
and by the party injured, for certain crimes, 
as robbery, rape, mayhem, etc. ; Co. Litt. 
287 b : 2 Bish Or* Law 1001, note, par. 4. 

It might be brought at any time within 
a year and a day, even though an indict¬ 
ment had been found. If the appellee was 
found innocent, the appellor was liable to 
imprisonment for a year, a fine, and dam¬ 
ages to the appellee. 

The appellee might claim i eager of battle* 
This claim was last made in the year 1818 
in England; 1 B. & Aid. 405. And see 2 
W. Bla. 713 ; 5 Burr. 2643, 2793 ; 4 Sharew. 
Bla. Com. 812-318, and notes. 

In Prftctice. The removal of a cause 
from a court of inferior to one of superior 
jurisdiction, for the purpose of obtaining a 
review and retrial; Ellsworth, C. J,, 8Dali. 
321; 7 Cra. 110 ; 10 Pet 205 ; 14 Mass. 414 ; 
1 S. & R. 78 ; 1 Binn. 219 ; 3 id. 48. 

It is a civil-law proceeding In its origin, and differs 
from a writ of error In this, that it subjects both 
the law and the facts to a review and a retrial, while 
a writ of error Is a common-law process which re¬ 
moves matter of law only for re-examination; 7 
Cra. 111. 

On an appeal the whole case Is examined and 
tried, as If It had not been tried before, while on 
a writ of error the matters of law merely are ex¬ 
amined, and judgment reversed if any errors have 
been committed; Pane, Abr. Appeal. The word Is 
used, however, In the sense here given both In 
chancery and In common-law practice; 16 Md. 282; 
20 How. 106: and In criminal as well as In civil law; 
i led. 869 ; 6 Fla. 679. 

An appeal generally supersedes the judg¬ 
ment of the inferior court so far that do 
action can be taken upon it until after the 
final decision of the cause ; 26 Barb. 65 ; 6 
Fla. 234 ; 4 Iowa 230 ; 5 Wia. 185 ; 106 Ill. 
147 ; 4 Mass. 107; 80 N. Y. 102. A decree is 
final for the purposes of an appeal to theSup- 
reme court when it terminates tlie litigation 
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between the parties on the merits of the ease 
and leaves nothing to be done but to enforce 
by execution what'has been determined; 
108 U. S. 24; 106 id. 3 ; 106 id. 429. Before 
an appeal can be prosecuted by one of sev¬ 
eral defendants tne case should be deter¬ 
mined as to all; 145 U. 8. 611. In equity 
cases all parties against whom a joint de¬ 
cree is rendered must join in an appeal, if 
any be taken; and when only one takes 
an appeal, and there is nothing in the re¬ 
cord to show that the others were applied 
to and refused to appeal, and no order is 
entered by court, on notice, granting him 
a separate appeal, his appeal cannot be sus¬ 
tained ; 158 U. 8. 123. 

It is a general rule of the law that all the 
judgments, decrees, or other ordere of the 
courts, however conclusive in their charac¬ 
ter, are under the control of the court w hich 
pronounces them during the term at which 
they are rendered or entered of record, 
and they may then be set aside, vacated, 
modified, or annulled by that court; 104 
U. S. 415. 

The rules of the various states regulating 
appeals are too numerous and various, and 
too much matters of mere local practice, to 
be given here. Bee Bliss, Code Pleading. 
For the practice in federal courts, see Phil. 
Pr. in S. C. of U. S.; Rev. Stat. U. S. title 
Judiciary ; Foet. Fed. Pr. ; Field, Fed, 
Courts ; and Courts op tele United 
States. 

In Legislation. The act by which a 
member of a legislative body who questions 
the correctness of a decision of the presiding 
officer, or M chair,” procures a vote of the 
body upon the decision. In the House of 
Representatives of the United States the 
question on an appeal is put to the House 
in this form: “Shall the decision of the 
chair stand as the judgment of the House ? ” 
Rob. R. of O. 14, 66. 

If the appeal relates to an alleged breach 
of decorum, or transgression of the rules of 
order, the question is taken without debate. 
If it relates to the admissibility or relevancy 
of a proposition, debate is permitted, except 
when a motion for the previous question is 
pending. 

APPEAL AND ERROR. An appeal 
brings up questions of fact as well as ot law, 
but upon a writ of error only questions of law 
apparent on the record can be considered, 
and there can be no' inquiry ‘ whether there 
was error in dealing with questions of fact. 
205 U. S. 407 citing the following cases: 
3 Dali. 321; 11 Walk 193; 101 U. S. 569; 

112 U. S. 502 ; 112 U. S. 670; 151 U. S. 658; 
187 U. S. 327. 

APPEAR. The word “seem” is synony¬ 
mous with the word “appear. ” 

The word “appear” or “appearing” is one 
of frequent use in judicial proceedings, 
(and is sometimes used in statutes referring 
to them), as meaning clear to the compre¬ 
hension, when applied to matters of opinion 
or reasoning, ana satisfactorily or legally 
known or made known, when used in refer¬ 
ence to facts or evidence. 6 B. Mon. (KyO 
165. 

APPEARANCE. In Practice. A 

coming into court as party to a suit, whe¬ 
ther as plaintiff or defendant. 

The formal proceeding by which a defend¬ 
ant submits himself to the jurisdiction of 
court. Tr. A H. Prao. 226, 271. 

Appearance anciently meant an actual ooming 
Into oourt, either In person or by attorney. It la 
ao used both In the civil and the common law. It 
la Indicated by the word “ cornea ,' 1 “ and the aaid 
C. D. come* and defends," and, In modern practice, 
is accomplished by the entry of the name of the 
attorney of the party In the proper place on the 
record, or by filing hall where that Is required. It 
was a formal matter, but necessary to give*the 
court jurisdiction over the person of the defendant. 

A tune Is generally flxsJ within which the de¬ 
fendant mart enter nis appearance : usually the 
quarto die post. If the defendant failed Co appiier 
within this period, the remedy in ancient practice 
was by distress infinite when the Injuries were com¬ 
mitted without force, and by capias or' attachment 
when the injuries were committed against the 
peace, that is, were technical trespaases. But, until 
appearance, the courts could go no farther then 
apply this process to secure sppesranoe. Bee Pao- 


In modern practice, a failure to appear generally 
entitles the plaintiff to judgment against de¬ 
fendant by default. 

It may be of thfe following kinds :— 
Compulsory. —That which takes place in 
consequence of the service of process. 

Conditional .—One which is coupled with 
conditions as to its becoming general. 

De bene esse .—One which is to remain an 
appearance, except in a certain event. See 
De Bene Esse. 

General .—A simple and absolute submis¬ 
sion to the jurisdiction ot the court. 

Gratia.—One made before the party has 
been legally notified to appear. 

Optional;—One made wnere the party is 
not under any obligation to appear, Dut does 
so to save his rights. It occurs in chancery 
practice, especially in England. 

Special. —That which is made for certain 
purposes only, and does not extend to all 
the purposes of the suit. 

Subsequent. —An appearance by the de¬ 
fendant after one has already been entered 
for him by the plaintiff. See Dan. Ch.Pr. 

Voluntary .—That which is made in an¬ 
swer to a subpoena or summons, without 
process; 1 Barb. Ch. Pr. 77. 

How to be made. —On the part of the 
plaintiff no formality is required. On the 
part of the defendant it may be effected by 
making certain formal entries in the proper 
office of the court, expressing his appear¬ 
ance ; 5 W. A S. 215; 2 HI. 250; 15 Ala. 
362 ; 6 Mo. 50; 17 Vt. 531; 2 Ajrk. 26; or, 
in case of arrest, is effected by giving bail; 
or by putting in an answer; 4 Johns. Ch. 
94 ; 21 Cal. 51 ; 28 Wis. 257 ; or a demurrer ; 
6 Pet. 323; 10 Ind. 550 ; 7 Ohio 283; or no¬ 
tice to the other side; 4 Johns. Ch. 94; or 
motion for continuance; 2 Greene 464; or 
taking an appeal; 2 Grant 422; 13 Ohio 568; 
appearance and offer to file answer ; 40 Mo. 
110-; or motion to have interlocutory order 
set aside; 11 Wis. 401. 

A general appearance waives all question 
as to the service of process and is equivalent 
to a personal service ; 34 Fed. Rep. 817; 78 
Ga. 215 ; 79 id.. 582; 86 Ala. 598 ; an ap¬ 
pearance in a federal court waives the de¬ 
fence that the defendant was not served in 
the district of which he was an inhabitant; 
89 Fed. Rep. 28 ; 47 id. 705. A general no¬ 
tice of appearance in a United States court 
may be amended bo as to make it special; 
88 Fed. Rep. 278. Objection cannot be taken 
to the jurisdiction of the oourt after plead¬ 
ing to the merits of the action; 145 U. S. 
598 ; 59 Conn. 117. 

By whom to be made .—In civil cases it 
may in general be made either by the party 
or nis attorney ; and in those cases where 
it is said that the party must appear in per¬ 
son, it is sufficient if it is so entered on the 
record; although, in fact, the appearance 
is by attorney ; 2 Johns. 192; 14 id. 417. 
The unauthorized appearance of an attorney 
will not give the court jurisdiction; 12 
Colo. 46; 84 Me. 299. 

An appearance by attorney is, in strict¬ 
ness, improper where a party wishes to 
plead to the jurisdiction of the court, be¬ 
cause the appointment of an attorney of the 
court admits its jurisdiction; 1 Unit. PL 
898 ; 2 Wins. 8aund. 209 b ; and is insuffi¬ 
cient in those cases where the party has not 
sufficient capacity to appoint an attorney. 
Thus an idiot can appear only in person, 
and as a plaintiff he may sue in person or 
by his next friend. 

An infant cannot appoint an attorney; 
he must, therefore, appear by guardian or 
proohein ami. 

A lunatic , if of full age, may appear by 
attorney ; if under age, by guardian only. 
2 Wins. Saund. 885 ; id. 282 (a), n. (4). 

- A married woman, when sued without 
her husband, should defend in person; 1 
Wms. Sound. 209 b . And see 1 Chit. PI. 
896. 

The effect of an appearance by the defend¬ 
ant is, fhat both parties are considered to 
be in court. 

In criminal cases the personal appearance 
of the accused in court is often neoeaarr. 
Bee 9 Burr. 961; id. 1766; 1 W. Bla. 196. 
The verdict of the jury must, in all oases of 
treason and felony, be delivered in open 


court, in the presence of the defendant. 
In cases of misdemeanor, the presence of 
the defendant during the trial is not essen¬ 
tial ; Bacon, Abr. Verdict , B; Arch, Cr. 
PL 14th ed. 149. 

No motion for a new trial is allowed un¬ 
less the defendant, or, if more than one, the 
defendants, who have been convicted, are 
resent in court when the motion is made; 
M. A 8. 10, note; 17 Q. B. 508; 2 Den. 
Cr. Cas. 872, note. But this rule does not 
apply where the offence of which the de¬ 
fendant has been convicted is punishable 
by a fine only ; 2 Den. Cr. Cas. 459; or 
where the defendant is in custody on crim¬ 
inal process; 4 B. A C. 829. On a charge 
of felony, a party suing out a writ of error 
must appear in person to assign errors; and 
it is saia that ii the party is in custody in 
the prison of the county or city in which 
the trial has taken place, he must be brought 
up by habeas corpus , for the purpose of this 
formality, which writ must be moved for 
on affidavit. This course was followed in 
2 Den. Cr. Cas. 287 ; 17 Q. B. 817; 8 E. A 
B. 54; 1 D. A B. 875. 

Where a defendant is not liable to per¬ 
sonal punishment, but to a fine, sentence 
may be pronounced against him in his ab¬ 
sence ; 1 Chit. Cr. L. 605; 2 Burr. 981 ; 
8 id. 1780. Sec Common Appearance. 

APPEARANCE, CONDITIONAL. 

See Common Appearance. 

APPEARANCE, SPECIAL. See 
Common Appearance. 

APPELLANT. In Practice. He 
who makes an appeal from one jurisdic¬ 
tion to another. 

APPELLATE JURISDICTION. 
In Practice. The jurisdiction which a 
superior court has to re-hear causes which 
have been tried in inferior courts. See 
Jurisdiction. 

APPELLATEO (Lat.). An appeal. 

APPELLEE. In Practice. The 
par tv in a oause against whom an appeal 
has been taken. 

APPELLOR. A criminal who accuses 
bis accomplices ; one who challenges a jury. 

APPENDAGE. Something added as an 
accessory to or the subordinate part of an¬ 
other thmg. 28 N. J. Law 26; 21 Sana. 586. 

APPENDANT (Lat. ad, to, pendere. to 
hang). Annexed or belonging to something 
superior; an incorporeal inheritance belong¬ 
ing to another inheritance. 

Appendant In deeds includes nothing which la sub¬ 
stantial corporeal property, capable of passing by 
feoffment and livery of seisin, Co. Lltt. 121; 4 Coke 
80; 8 B. A C. 180 ; 0 Blngh. 100. A matter append¬ 
ant must arise by prescription ; while a matter ap* 
purtenant may oe created at any time; 8 Vlner, 
Abr. 004 ; 8 Kent 404. 

APPENDITIA (Lat. appendere , to 
lhang at or on). The appendages or perti- 
nances of an estate ; the appurtenances to a 
dwelling, etc. ; thus, pent-houses are the 
appendxtia damns. 

APPERTAINING. Belonging to ; also 
usually occupied, used, of lying with, as 
land with a messuage. 2 Am. A Eng. Ency. 
2nd ed., 431: Plowd. 170. The words 
“appertaining” and '‘adjoining” are not 
synonymous. As descriptive words in a 
deed, “adjoining” usually imports con¬ 
tiguity ; “appertaining,” use, occupancy. 
One thing may appertain to another without 
adjoining or touching it. Id.; 55 Vt. 478. 
It was held that business appertaining to 
minors, meant business peculiar to minors, 
and, therefore, did not i nclude partition. Id.; 
18 S. C. 339. 

AFP LIANGS. While the word “ap¬ 
pliance” has been defined “as a thing applied 
or used as a means to an end, an apparatus 
or device,” steps by which an entrance is 
made to a railroad car is not an appliance 
within the meaning of the rule. 163 Ky. 45, 
173 8. W. 161. 

A step by which entrance into a railroad 
car is effected, and which is permanently 
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attached 10 the car, is not an appliance 
within the meaning of a rule of the railroad 
company, which provides that the conductor 
of a freight train is to keep the caboo**' clean, 
and all the tools and ' appliances” in their 
places, and in good order. 163 Kv. 42, 1/3 
S. W. UU. 

APPLICATION (Lat. applicarc). 
The act of making a request for something. 
A written request to have a certain quantity 
of land at or near a certain specified place. 

8 Binn. 21 ; 5 tVf. 151. 

The use or disposition made of a thing. 

In Insurance. The preliminary state¬ 
ment made by a party applying for an in¬ 
surance on life, or against fire. It usually 
consists of written answers to interroga¬ 
tories proposed by the company applied to, 
respecting the proposed subject It corre¬ 
sponds to the “ representations ” prelimin¬ 
ary to maritime insurance. It is usually 
referred to expressly in the policy as being 
the hagi* or a part of the contract, ana 
this reference creates in effect a warranty 
of the truth of the statements. In an action 
on a policy, the application and policy must 
be construed as one instrument; 61 N. Y. 
Super. Ct. 287. If the policy does not make 
the answers a part of the contract, this 
will have only the effect of representation ; 
May, Ins. § 169 ; 60 Pa. 331. To constitute 
a warranty it must be made a part of the 
policy; 67 Tex. 69. A mere reference in 
the policy to the application does not make 
its answers warranties ; it is a question of 
intention; 7 Wend. 72 ; 22 Conn. 235; 18 
Ind. 352 ; the courts tend to consider the 
answers representations, rather than war¬ 
ranties, except in a clear case ; 98 Mass. 381; 
31 Iowa 216 ; 4 R. I. 141. An oral misrep¬ 
resentation of a material fact will defeat a 
policy on life or against fire, no less than in 
maritime insurance on the ground of fraud ; 
1 PhilL Ins. § 650. Misrepresentation as to 
one ol several buildings all being in one 
policy cannot defeat a recovery on another ; 
121 Ind. 570. See Representation ; Mis¬ 
representation. 

Of Purchase-Money. The disposition 
made of the funds received by a trustee on 
a sale of real estate held under the trust. 

Where there is a general power to sell for 
debts, or debte and legacies, the purchaser 
need not look to the application of the pur¬ 
chase-money ; 2 Rawle 392 ; 13 Pick. §93; 
1 Bess. 69; 5 Ired. Eq. 857 ; 8 Mias. 178; 
so as to legacies where there is a trust for 
reinvestment; 8 Wheat. 421 ; 6 Ohio 114; 
where the trust is to pay specified debte, the 
purchaser must see to the application of the 
purchase-money ; 3 Mas. 178; 10 Pa. 267; 
1 Pare. Eq. 57; 6 Gill. 487. See note to 
Elliot v. Merry-man, 1 Lead. Cas. Eq. 74; 
Perry, Trusts ; AdamB. Eq. *155. The doc¬ 
trine is abolished in England by 23 & 24 
Viet. c. 145, § 29, and is of little importance 
in the United States ; Bisp. Eq. 278, 279. 

Of Payments. See Appropriation. 


APPOINT. A word applied to the 
nomination of an individual or the constitut¬ 
ing of an agent or deputy. It is never em¬ 
ployed to convey an estate. 2 Am. & Eng. 
Ency. 2nd ed. r 473 ; Charlt. (Ga.) 403. The 
words "nominate/’ "select,” “designate,” 
“choose,” would either of them be equivalent 
to “appoint” if used in that sense. Id.; 68 
N. Y. 519. 


APPOINTEE. A person who is ap¬ 
pointed or selected for a particular purpose; 
as, the appointee under a power is the per¬ 
son who is to reoeive the benefit of the 
power. 

APPOINTMENT. The designation of 
a person, by the person or persons having 
authority therefor, to discharge the duties 
of some office or trust. 

Hie m akin g out a commission is conclu¬ 
sive evidence of an appointment to an office 
for holding which a commission is required; 
1 Cra.18 7 ; 10 Pef348. For discussion of 
constitutional and statutory limitations of 
em nflveiad legislative functions in respect 
to appointments to office, see 80 Amer. A 


Eng. Corp. Gas. 331, note. 

The governor cannot make a valid ap¬ 
pointment to an office which at the time is 
rightfully held by an incumbent whose 
term has not expired; 134 Ind. 615. 

Am distinguished from an election, It seems that 
an Appointment la generally made by one person, or 
a limited number acting Wit h. delegated powers, 
while an election is made by all of a class. 

The word is sometimes used In a sense quite akin 
to this, and apparently derived from It as denoting 
the right or privilege conferred by an appointment: 
thus, the act of authorizing a man to print the laws 
of the United States by authority, and the right 
thereby conveyed, are considered such an appoint¬ 
ment, but the right is not an office: 17 S. & R. SO, 
IBS. And see 8 ia. 187 ; Cooper, Justin. 599, 004, 


In Chanoery Praotioe. The exercise 
of a right to designate the person or persons 
who axe to take the use of real estate. 2 
Waahb. R. P. 802. 

By tchom to be made .—It must be made 
by the person authorized; 2 Bouv. Inst 
g 1922 ; who may be any person competent 
to dispose of an estateof his own in the same 
manner; 4 Kent 824; including a married 
woman ; 1 Sugd. Pow. 182 ; 3 0. B. 578; 5 
id. 741; 3 Johns. Ch. 523 ; 2 Dali. 201; 8 
How. 27 ; even though her husband be the 
Appointee; 21 Pa. 72; or an infant, if the 
power be -simply collateral; 2 Washb. R. 
P. 6th ed. *3l7. And see Sugd. Pow. 
8th ed. 177, 910. Where two or more are 
named as donees, all must in general join ; 
2 Washb. R. P. 5thed. *322 ; 14 Johns. 553 ; 
but where given to several who act in a trust 
capacity, as a class, it may be by the sur¬ 
vivors ; 10 Pet. 064; 13 Mete. Mass. 220; 
Btory, Eq. Jur. § 1062, n. When such a 
right is devolved upon two executors and 
two others are named as successors in case of 
their death, no others can execute the trust 
40 long as any one of the four is living and 
has not declined the trust, and an Admin¬ 
istrator c. La. will be liable to suit by the 
succeeding trustee for trust property with 
which he intermeddles ; 147 U. S. 557. 

How to be made. —A very precise compli¬ 
ance with the directions of the donor is 
necessary ; 2 Ves. Ch. 231 ; 1 P. Will. 740 ; 
8 East 410, 480; 1 Jac. & W. Ch. 98; 6 
Mann. & G. 386 ; 8 How. 30; having regard 
to the intention, especially in substantial 
matters; Tudor, Lead. Cas. 306 ; 2 Washb. 
R. P. 5th ed. *318 ; Ambl. Ch. 555 ; 3 Ves. 
Ch. 421. It may be a partial execution of 
the power only, and yet be valid ; 4 Cruise, 
Dig. 205 ; or, if excessive, may be good to 
the extent of the power; 2 Ves. Sen. 640 : 
8 Dm. Sc W. 839. It must come within the 
spirit of the power; thus, if the appoint¬ 
ment is to be to and amongst several, a fair 
allotment must be made to each ; 4 Ves. Ch. 
771; 2 Vera. Ch. 513; otherwise, where it 
is made to such as the donee may select; 6 
Ves. Ch. 857. 

The effect of an appointment is to vest 
the estate in the appointee, as if conveyed 
by the original donor; 2 Washb. R. P. *5th 
ed. *320; 2 Crabb. R. P. 726, 741 ; 2 Sugd. 
Pow. 22; 11 Johns. 169. See Power. Con¬ 
sult 2 Washb. R. P. 5th ed. *298,337 ; Tudor, 
Lead. Cas.: Chance, Pow.; 4 Greenl. Cruise, 
Dig. In Pennsylvania where the appointer, 
after an estate for Life, is a lineal descend¬ 
ant of the donor, there is no collateral in¬ 
heritance tax ; 2 Chest. Co. R. 246. 


APPOINTOR. One authorized by the 
donor, under the statute of uses, to execute 
a power. 2 Bouv* Inst. n. 1928. 


APPORTIONMENT. The division or 
distribution of a subject-matter in propor¬ 
tionate parts. Co. Inti. 147; 1 Bwanst. 87, 
n.; 1 Story, Eq. Jur. 18th ed. g 476 a. 

Of Contractu. The allowance, in case 
of the partial performance of a contract, of 
a proportionate part of what the party 
would have received as a recompense for 
the entire performance of the contract. See 
generally Ans. Contr. 291. 

Where the contract is to do aa entire 
thing for a oertain specified compensation, 
there can be no apportionment; 9 B. Sc C. 
92 ; 2 Para. Contr. 620; 82 Pa. 267 ; 44 CaL 
18; 88 Conn. 290: 4 Heisk. 690; 1 Story, Eq. 
fig470 et$eq.; 1 Washb. R. P. 188,649, 665; 
2 id. 802; but see contra, 86 Tex. 1. A con¬ 
tract for the sale of goods is entire; 9 B. A 


C. 380 ; 60 Pa. 182 ; 0 Oreg. 248 ; but where 
there has been a part delivery of the g(*xls, 
the buyer is liable on-a quantum valclktnt 
if he retain the part delivered; 9 11. & C. 
380 ; 10 id. 441 ; 18 Pick. 655 (but contra in 
New York and Ohio; 13 Wend. 258; 16 
Ohio 288); though he may return the part 
delivered and escape liabilities. A contract 
consisting of several distinct items, and 
founded on a consideration npitortioned to 
each item, is several; 66 Pa. 351. The ques¬ 
tion of entirety is one of intention, to be 
gathered from the contract; 2 Pars. Contr. 
8th ed. *517. Where no compensation is 
fixed, the contract is usually apportionable ; 
8 B. & Ad. 404 ; Cutter v. Bowel, 2 8m. 
Lead. Cas, note(q. v. on this whole subject). 

Annuities, at common law, are not nppor- 
tionable; 6 Mete. 194 ; 0 Vt. 430 ; 2 P. W. 
501; so that if the annuitant died before 
the day of payment, hiB representative is 
entitled to no proportionate share of the 
annuity for the time which has elapsed 
since last payment; 37 N. J. Eq. 126 ; 16 Q. 
B. 357; 12 Ves. 484 ; 71 Ind. 520; 13 Hun 
147 ; 13Fhila. 185 ; but by statute 11 Geo. II. 
it was enacted that annuities, rents, divi¬ 
dends, etc., and all other payments of every 
description made payable at fixed periods, 
shoula be apportioned ; 2 P. Wms. 501 ; 2 
W. Bla. 843 ; 17 S. & R. 173 ; 3 Kent 471. 
This has been adopted by statute or decisio?. 
in many of the states. 

Wages are not apj>ortionable where the 
fiiring takes place for a definite period ; 6 
Term 320 ; 5 B. & P. 651 ; 11 Q. B. 755 : 19 
Pick. 528 ; 12 Mete. Mass. 280 ; 28 Ill. 257 ; 
84 Me. 102 ; 18 Johns. 305 ; 14 Wend. 257 ; 
12 Vt. 49 ; 1 Ind. 257 ; 19 Ala. N. S. 54 ; 44 
Conn. 333. See 2 Pick. 332 ; 17 Me. 38 ; 11. 
Vt. 273; 3 Denio 175; contra, 6 N. H. 481. 

Of Incumbrances. The ascertainment 
of the amounts which each of several parties 
interested in an estate shall pay towards the 
removal or in support of the burden of an 
incumbrance. 

• As between a tenant for life and the re¬ 
mainderman, the tenant’s share is limited 
to keeping down the interest; but not be¬ 
yond the amount of rent accruing ; 46 Vt, 
45 ; 31 E. L. & IJ. 345 ; if the principal is 
paid, the tenant for life must pay a gross 
sum equivalent to the amount of all the in¬ 
terest he would pay, making a proper esti¬ 
mate of his chances of life; 1 Washb. R. 
P. 5th ed. *90; 1 Story. Eq, Jur. 13th ed. $ 
487. See 2 Dev. & B. Eq. 179 ; 5 Johns. Ch. 
482 ; 10 Paige, Ch. 71, 158 ; 13 Pick. 158 ; 27 
Barb. 49. 

Of Rent. The allotment of their shares 
in a rent to each of several parties owning it. 

The determination of the amount of r$nt 
to be paid when the tenancy is terminated 
at some period ether than one of the regu¬ 
lar intervals for the payment of rent. 

An apportionment of rent follows upon 
every transfer of a part of the reversion ; 17 
Mass. 439 ; 22 Wend. 121; 22 Pa. 144; see 
18 N. Y. 529; or where there are several 
assignees, as in case of a descent to several 
heirs ; 3 Watts 394 ; 13 Ill. 25 ; 25 Wend. 45G ; 
10 Coke 128 ; Comyn, Land. Sc Ten. 422 ; 
where a levy for debt is made on a part of 
the reversion, or it is setoff to a widow for 
dower; 1 Rolle, Abr. 237 ; but whoever 
owns at the time the rent falls due is en¬ 
titled to the whole: 7 Md. 308; 3 Mctc. 
Mass. 76; 1 Washb. R. P. 5tli ed. *98, 337. 
See Williams, Ex. 7th Am. ed. *730. If 
a tenancy at will is terminated between two 
rent days by a conveyance of the premises 
from the landlord to a third person,, the ten¬ 
ant is not liable and the rent cannot be ap¬ 
portioned ; 132 Maim. 346. 

Rent is not, at common law, apportionable 
as to time; Smith, Land. Sc T. 134 ; Taylor, 
Land. Sc T. §§ 884-887 ; 8 Kent 470 ; 5 W. 
Sc 8. 482; 19 N. H, 343; 8 Bradf. Surr. 359. 
It is apportionable by statute 11 Geo. II. c. 
19, g 16; and similar statutes have beer 
adopted in this oounfcry to some extent; 2 
Washb. R. P. 6th ed. *289; 18 N\ H 
848 14 Mass. 94; 1 Hill, .Abr. c. 16, § 50 
In the absence of express statute or agree¬ 
ment, it is not; 121 Maas. 178. 

Consult also 8 Kent 469. 470; 1 Pare. 
Contr. 8th ed. *510, 517 ; ; 1 Story, Eq. Jur. 
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13th ed. 475 a ; Wms. Exec. 709. See 1 ..ani>- 
LOttD and Tenant. 

Of Rapresentatives. Representatives 
shall be apportioned among the several 
states according to their respect) ve numbers, 
counting the whole number of persons in 
each state, excluding Indians not taxed. 
But when the right to vote at any election 
for the choice of electors for president and 
vice-president of the United States, repre¬ 
sentatives in congress, the executive and 
judicial officers of a state, or the members 
of the legislature thereof, is denied to any 
of the male inhabitants of such state, being 
twenty-one years of age, and citizens of the 
United States, or in any way abridged, ex¬ 
cept for participation in rebellion, or other 
crime, the basis of representation therein 
shall be reduced to the proportion which 
the number of such male citizens shall bear 
to the whole number of male citizens twen¬ 
ty-one years of age in such state; Art. 14. 

§ 2, U. S. Const.; Story, Const. 1963. 

The actual enumeration shall be made 
within three years after the first meeting 
of the congress of the United States, ana 
within every subsequent term of ten years, 
in such manner as they shall by law direct. 
The number of representatives shall not ex¬ 
ceed one for every thirty thousand ; but 
each state shall have at least one represent¬ 
ative ; U. S. Const. Art. 1, § 2. 

The Revised Statutes of the United States 
provide that from and after March 3, 1893, 
the house of representatives shall be com¬ 
posed of three hundred and fifty-six mem¬ 
bers, and provide the number to which 
each state is entitled. Upon the admission 
of a new state, the representatives to be 
assigned to it are in addition to the above 
three hundred and fifty-six. The admission 
of Utah, under this provision, makes the 
present number three hundred and fifty- 
seven ; Rev. Stat. U. S. 1 Suppl.888. 

Under the present constitution, apportion¬ 
ments of representatives have been made 
as follows. The first house of representa¬ 
tives consisted of sixty-five members, or one 
for every thirty thousand of the represent¬ 
ative population. By the census of 1790. it 
consisted of one hundred and six represent¬ 
atives, or one for every thirty-three thou¬ 
sand ; by the census of 1800, one hundred 
and forty-two representatives, or one for 
every thirty*three thousand ; by the censuB 
of 1810, one hundred and eighty-three rep¬ 
resentatives, or one for every thirty-five 
thousand ; by the census of 1820, two hun¬ 
dred and thirteen representatives, one for 
every forty thousand ; by the census of 
1830, two hundred and forty-two represent¬ 
atives, or one for every forty-seven thou¬ 
sand seven hundred ; by the census of 1840, 
two hundred and twenty-three representa¬ 
tives, or one for every seventy thousand six 
hundred and eighty ; by the census of 1850, 
and under the act of May 23,1850, the num¬ 
ber of representatives was increased to two 
hundred and thirty-three, or one for every 
ninety-three thousand four hundred and 
twenty-three of the representative popula¬ 
tion ; Sheppard's Const. Text Book 65; 
Acts 30 July, 1852, 10 Stat. 25; May 11, 
1853, 11 Stat. 285; 14 Feb. 1859, 11 Stat. 
383. Under the census of 1860, the ratio 
was ascertained to be for one hundred and 
twenty-four thousand one hundred and 
eighty-three, upon the basis of two hundred 
and thirty-three members; but by the act 
of 4th March, 1862, the number of repre¬ 
sentatives was increased to two hundred 
and forty-one. This, by the act of 1872, 
Feb. 2, Rev. Stat. U. S. 1878, 20. 21, 

was increased to two hundred and ninety- 
two members, and by act of 1891, Feb. 7, f 
Rev. Stat. U. S. Supp. p. 888, the number ) 
was increased to three hundred and fifty- 
six. 

APPOSAL OF SHERIFFS. In Eng 
1 ish Law. The chargi ng them w i th money 
received upon account of the Exchequer. 

22 <fc 23 Car. II. Cowel* 

APPOSER. In English Law. An 

officer of the Exchequer, whose duty it was 
to examine the sheriffs in regard to their 


accounts handed in to the exchequer. He 
was also called the foreign appoeer. 

APPOBTl LLH. In French Law. 
An addition or annotation made in the 
margin of a writing. Merlin, Rupert. 

APP RAI SE. To fix or ascertain the 
value of a thing ; to state a thing’s just value, 
usually in writing; to estimate at a fair 
price, by virtue of a conferred authority so 
to do. R. & L. Diet. 

APFR ATBkMjkjiT. A just valuation 
of property. 

Appraisements are required to be made 
of the property of persons dying intestate, 
of insolvents, and others; an inventory 
(q. v.) of the goods ought to be made, and 
a just valuation put upon them. When 
property real or personal is taken for publio 
use, an appraisement of it is made, that the 
owner may be paid its value. 

APPRAISER. In Practice. A per¬ 
son appointed by competent authority to 
appraise or value goods or real estate. 

APPRECIATE. To appreciate one’s 
relation to another held to mean ability to 
estimate justly his relation to that person, 
e. g., a father’s relation to his daughter. 2 
Am. & Eng. Ency. 2nd ed., 487 ; 125 Ill. 33. 


APPREHEND. To understand, con¬ 
ceive, believe. 2 Am. & Eng. Ency. 2nd ed., 
487; 25 Ga. 531. The word strictly con¬ 
strued means the seizure or taking hold of 
a man. Id.; 47 L. T. 631. And in that case, 
it was held that the word apprehend would 
not be limited to taking hold of a man who 
was not already in custody. A person al¬ 
ready in custody mav be apprehended. Id.; 
ibid. 


APPREHENSION. In Practice. 

The capture or arrest of a person on a crim¬ 
inal charge. 

The term appreheuslon is applied to criminal 
cases, and arrest to civil cases ; as, one having; au¬ 
thority may arrest on civil process, and apprehend 
on a criminal warrant. See Akbjest. 

APPRENTICE. A person bound in 
the form of law to a master, to learn from 
him his art, trade, or business, and to serve 
him during the time of his apprenticeship. 
1 Bla. Com. 426 ; 2 Kent 211 ; § Rawle 807; 
4 Term 735 ; Bouvier, Inst. Index. 

Formerly the name of apprentice m la ley was 

S ven indiscriminately to aJl students of law. In 
e reign of Edvard IV, they were sometimes called 
apprentieii ad barras. Ana In some of the ancient 
law-writers the terms apprentice and banister are 
synonymous ; Coke, 2d Inst. 214 : Eunomlus, Dial. 2, 
| M, p. 155. 

APPRENTICESHIP. A contract by 
which one person who understands some 
art, trade, or business, and is called the 
master, underbakes to teach the same to 
another person, commonly a minor, and 
called the apprentice, who, on his part, is 
bound to serve the master, during a aefinite 
period of time, in such art, trade, or busi¬ 
ness. 

The term during which an apprentice is 
to serve. Pardessus, Droit Comm. n. 84. 

A contract of apprenticeship is not invalid 
because the master to whom the apprentice 
is bound is a corporation ; [18911 1 Q. B. 75. 


At common law, an infant may bind him¬ 
self apprentice by indenture, because it is 
for his benefit; 5 M. & S. 257 ; 5 D. & R. 
339. But this contract, both in England 
and in the United States, on account of its 
liability to abuse, has been regulated by 
statute, and is not binding upon the infant 
unless entered into by him with the consent 
of the parent or guardian (the father, if 
both parentB be alive, being the proper 
party to such consent; 8 W. <fc S. 389), or 
by the parent and guardian for him, with 
his consent, such consent to be made a part 
of the contract; 2 Kent 261 ; 8 Johns. 828 ; 

2 Pa. 977; 48 Me. 458; 12 N. H. 487; 4 
Leigh 498 ; 4 Blackf. 387; or, if the infant 
l»e a pauper, by the proper authorities with¬ 
out his consent: 3 S. A R. 158 ; 82 Me. 299; 

3 Jones. N. C. 21: 15 B. Monr. 499 : 80 N. H. 


104 ; 5 Gratt. 285, The contract need not 
specify the particular trade to be taught, 
but is sufficient if it be a contract to teach 
such manual occupation or branch of busi¬ 
ness as shall be found best suited to the 
genius or capacity of the apprentice • 9 
Barb. 8091 Sandf. 672. Where the ap¬ 
prentice is bound to accept employment 
only from the master, but there is no cove¬ 
nant by the latter to provide employment, 
and the contract may be terminated only 
by him, it is invalid as being unreasonable 
and not for the benefit of the child ; 45 Ch. 
Div. 480. In a common indenture of ap¬ 
prenticeship the father is bound for the 
performance of the covenants by the son ; 
Dougl. 500 ; 3 B. & Aid. 59. But to an ac¬ 
tion of covenant against the father for the 
desertion of the son, it is a sufficient answer 
that the master has abandoned the trade 
which the son was apprenticed to learn, or 
that he has driven the son away by cruel 
treatment; 4 Eng. L. & Eq. 412; 2 Pick. 
857. 

This contract must generally be entered 
into by indenture or deed ; 1 Salk. 68 ; 4 
M. & 8. 888 ; 10 S. & R. 416 ; 1 Vt. 69 ; 18 
Conn. 887; and is to continue, if the ap¬ 
prentice be & male, only during minority, 
and if a female, only until she arrives at the 
age of eighteen ; 2 Kent 264 ; 5 Term 715. 
An apprenticeship other than one entered 
into by indenture in conformity with the 
statute is not binding ; 40 Mo. App 44. 
The English statute law as to binding out 
minors as apprentices to learn some useful 
art, trade, or business, has been generally 
adopted in the United States, with some 
variations which cannot he noticed here; 
2 Kent 264. 

The duties of the master are to instruct 
the apprentice by teaching him the knowl¬ 
edge of the art which he has undertaken to 
teach him, though he will be excused for 
not making a good workman if the appren¬ 
tice is incapable of learning the trade, the 
burden of proving which is on the master ; 
2 Dana 181 ; 5 Mete. Biass. 87 ; 1 Dev. & B. 
402 ; Wood, Mast. & Serv. § 49. He ought 
to watch over the conduct of the appren¬ 
tice, giving him prudent advice and show¬ 
ing him a good example, and fulfilling to¬ 
wards him the duties of a father, as in his 
character of master he stands in loco pa¬ 
rentis. He is also required to fulfil all the 
covenants he has entered into by the in¬ 
denture* He must not abuse bis authority, 
either by bad treatment or by employing his 
apprentice in menial employments wholly 
unconnected with the business he has to 
learn, or in any service which is immoral 
or contrary to law; 4 Clark & F. 284 ; 
Wood, Blast. & Serv. ^ 60, n. 8 ; 1 Blass. 
172 ; but may correct him with moderation 
for negligence and misbehavior, 1 Ashm. 
267 ; 4 Keb. 661, pi. 50; 1 Wheel Cr. Cas. 
502, He cannot dismiss his apprentice ex¬ 
cept by consent of all the parties to the 
indenture ; 1 S. & R. 880 ; 12 Pick. 110 ; 2 
Burr. 766, 801; 1 Carr. & K. 622 ; or with 
the sanction of some competent tribunal; 

2 Pick. 451; 8 Conn. 14 ; 1 Rail. 209 ; even 
though the apprentice should steal his mas¬ 
ter’s ..property, or by reason of incurable 
illness become incapable of service, the 
covenants of the master and apprentice 
being independent; 2 Pick. 451; 2 bowl. & 
R. 463 ; 1 B. & C. 460 ; 5 Q. B. 447. If the 
apprentice proves to be an habitual thief, 
held that he may be properly dismissed ; 
[1891] 1 Q. B. 431. He cannoc remove the 
apprentice out of the state under the laws of 
which he was apprenticed, unless such re¬ 
moval is provided for in the contract or may 
be implied from its nature ; and if he do so 
remove him, the contract ceases to be obli¬ 
gatory ; 6 Binn. 202 ; 0 S. & R. 526 ; 2 Pick. 
357 ; 13 Mete. Mass. 80 ; 12 Me. 815 ; 1 Houst. 
627. An infant apprentice is not capable in 
law of consenting to his own discharge ; 1 
Burr. 501 ; 8 B. & C. 484; nor can the 
justices, according to some authorities, 
order money to be returned on the dis¬ 
charge of an apprentice; Stra. 09 ; contra , 
Salk. 67, 68, 490; 11 Mod. 110; 12 id. 498, 
553. After the apprenticeship is at an end, 
the master cannot retain the apprentice on 
the ground that he has not fulfilled his con- 
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tract. unless specially authorised by statute. 

.In <i/»/>nrnfiV* 19 bound to obey his master 
in all Ins lawful commands, take care of his 
property. and promote his interest, endeavor 
to learn his trade or business, and perform 
all the covenants in his indenture not con¬ 
trary to law. lie must not leave his mus¬ 
ter's service during the terms of his appren¬ 
ticeship ; 6 Johns. 274 : 2 Pick. 857. The 
apprentice is entitled to payment for ex¬ 
traordinary services when promised bv the 
master ; 1 Am. L. Jour. 808 ; see 1 Whart. 
113< and even when no express promise has 
been made, under peculiar circumstances ; 
3 Craneh 340. 370 : 3 0. Rob. Adm. 237 ; 
but see 1 Whart. 113. Upon the death of 
the master, the apprenticeship, bein^ a per¬ 
sonal trust, is dissolved ; 1 Salk. 66 ; Strange 
284 : 1 Day 30. 

To be binding on the apprentice, the con¬ 
tract must bo made as prescribed by statute ; 
5 Cush. 417 : 5 Pick. 250 : but if not so made, 
it can only be avoided by the apprentice 
himself: 9 Barb. 309: 8 Johns. 328 ; 5 
Strobh. 104 ; and if the apprentice do elect 
to avoid it, he will not be allowed to recover 
wages for his services, the relation being 
sufficient to rebut any promise to pay which 
might otherwise be implied : 12 Barb. 473 ; 
2 id. 208 : but see 13 Mete. Mass. 80. The 
master will be bound by his covenants, 
though additional to those required by¬ 
statute ; 10 Humphr. 179. 

Where an apprentice is employed by a 
third person without the knowledge or con¬ 
sent of the master, the master is entitled to 
all his earnings, whether the |>erson who 
employed him did or did not know that he 
was an apprentice: 6 Johns. 274 ; 3 N. H. 
274 ; 7 Me. 457 ; 1 E. D. Smith 408 ; 1 Sandf. 
711; but in an action for harboring or en¬ 
ticing awav an apprentice, a knowledge of 
the apprenticeship by the defendant is a 
prerequisite to recovery : 2 Harr. A G. 182 ; 
1 Wend. 376 ; 1 Gilm. 46 ; 5 Ired. 21$. He 
has a right of action against any one injur¬ 
ing his apprentice causing a loss of his 
service; 117 Mass. 541 ; II Ad. & El. 301. 

Apprenticeship is a relation which cannot 
be assigned at common law ; 5 Binn. 423; 
DougL 70; 3 Keble 519; 18 Ala. N. s. 99 ; 
Busb. 419; Wood, Mast. & Serv. § 44 ; 1 
Ld. Raym. 683; though, if under such an 
assignment the apprentice continue with 
his new master, with the consent of all the 
parties and his own, it will be construed as 
a continuation of the old apprenticeship; 
Dougl. 70; 4 Term 373; 19 Johns. 113; 5 
Cow. 363 ; 2 Bail. 93. But in Pennsylvania 
and some other states the assignment of 
indentures of apprenticeship is authorized 
by statute ; 1 S. & R. 249 ; 3 id. 181 ; 6 Vt. 
430. See, generally, 2 Kent 261-266; Bacon, 
Abr. Master and Secant; 1 Saund. 313, n. 
1,2, 8, and 4. The law of France on this 
subject is strikingly similar to our own; 
Pardessus, Droit Comm. nn. 518, 522. 

APPRIZING. In Scotch Law. A 
form of process by which a creditor formerly 
took possession of the estates of the debtor 
in r\.yment of the debt due. 

It is now superseded by adjudications. 


APPROACH. The right of visit or visi¬ 
tation to determine the national character of 
the Bhip approached for that purpose only. 
1 Kent 153. 


APPROBATE AND REPROBATE. 
In Scotch Law. To approve and reject. 

The doctrine of approbate and reprobate 
is the English doctrine of election. A party 
cannot both approbate and reprobate the 
same deed; 4 Wils. A S. Hou. L. 460* 1 
Roes, Lead. Cas. 617; Pat. Comp. 710;' 1 
Bell, Comm. 146. 


APPROPRIATION. In Ecoleaiaa- 
tical Law. The perpetual annexation of an 
ecclesiastical benefice which is the general 
property of the church, to the use of some 
spiritual corporation, either sole or aggre¬ 
gate. 


till =? n ^ p ^ ds « wllh im Propriatkm, which Is s«t- 
tlog apart a benefice to the use of a lay corporation 
pie came came from the custom of monkshi Eng- 
n the cburche * lo their gift and all the 

Eff-* £f n V« propr J.° u#u 10 their own Imme¬ 
diate benefit 1 Burns, Eoci. Law 7i. 


To effect a good appropriation, the king's 
license and the bishop’s consent must first 
beobtained. When the corporation having 
the benefice is dissolved, the parsonage be¬ 
comes disappropriate at common law ; Co. 
Litt. 40; 1 Bla. Com. 885 ; 1 Hngg. Eccl. 
103. There have been no appropriations since 
the dissolution of monasteries. For the form 
of tin appropriation, see Jacob, Introd. 411. 

Of Payments. The application of a pay¬ 
ment made to a creditor by his debtor, to 
one or more of several debts. 

T7ie debtor has the first right of appropria¬ 
tion ; 1 Mer. 605; 2 B. A C. 72. No precise 
declaration is required of him, his iiuewficm 
(12 N. J. Eq. 238, 312), when made known, 
being sufficient; 7 Blnckf. 230 ; 10 Ill. 449 ; 

1 Fla. 409 ; 7 Beav. 10 ; 30 Ind. 420 ; 58 Ga. 
176; 39 Wia 800 ; 74 Ill. 238; Taney 400 ; 
59 Ala. 345 ; 62 Ind. 128: 54 N. H. 395. 
Still, such facts must be proved as will lead 
a jury to infer that the debtor did purpose 
the specific appropriation claimed ; 14 East 
239.243, n. ; 4 Ad. A E. 840 ; 8 W, & S. 320 : 

2 Hall 185; 10 Leigh 481; 1 Ga. 241; 17 
Mass. 575 ; 5 Ired. 551 ; 2 Rob. 2, 27 ; 12 Vt. 
608 ; 36 Me. 222 ; 4 J. J. Marsh. 621 ; 4 Gill A 
J. 861. An entry made by the debtor in hit 
own book at the time of payment is an ap¬ 
propriation, if made known to the creditor 
but otherwise, if not made known to him. 
The same rule applies to a creditor’s entry 
communicated to his debtor; 3 Dowl. A R. 
549 ; 8 C. & P. 704 ; 2 B. & C. 65; 5 Denio 
470 ; 11 Barb. 80. The appropriation must 
be made by the debtor at or before the time 
of payment; suit fixes the appropriation ; 
14 Cal. 446 ; 7 Wash. 521. The intention to 
appropriate may be referred to the jury 
on the facts of the transaction; 5 W.A S.542. 

The creditor may apply the payment, as a 

f eneral rule, if the debtor does not; 4 Cra. 
16; 7 How. 681 ; 20 Pick. 339; 25 Pa. 411 ; 
1 M'Cord 308; 5 Day 166; 1 Mo. 315; 2 III. 
196 ; 54 Ga. 174 ; 89'Wis. 300 ; 82 Ark. 645 
54 N. H. 345; 7 Wash. 521; 74 Hun 176 
78 Wi9. 475 ; 79 Ga. 130. Iu the absence 
of directions the creditor may apply credits 
to the least secure items of his claim ; 0 
Kulp. 3J6. But there are some restrictions 
upon this right. The debtor must have 
known and waived his right to appropriate. 
Hence an agent cannot always apply his 
principal’s payment. Hecannot, on receipt 
of money due his principal, apply the funds 
to debts due himself as agent, selecting those 
barred by the statute of limitations ; 8 Dowl. 
Bail 5G3; 1 Mann. A G. 54; 5 N. H. 237. 
But on an agent’s appropriations, see 5 
Bligh. x. s. 1 ; 3 B. & Ad. 320; 9 Pick. 325; 
1 La. Ann. 3J3 ; 19 N. H. 479 ; 29. Miss. 139. 
A prior legal debt the creditor must prefer 
to a posterior equitable debt. Where only 
one of several debts is valid and lawful, all 
the payments must be applied to this, irre¬ 
spective of it3 order in tne account; 27 Vt. 
187. Whether if the equitable be prior it 
must first be paid' see 9 Cow. 420 ; 2 Stark. 
74; 1 C. A M. 33 ; 6 Taunt. 597. 

If the creditor is also trustee for another 
creditor of his own debtor, he must apply 
the unappropriated funds pro rata to his 
own claims and those of his cestui que trust; 
18 Pick. 361. But if the debtor, besides the 
debts in his own right, owe also debts as 
executor or administrator, the unappro¬ 
priated funds should first be applied to his 
personal debt, and not to his aebts as ex¬ 
ecutor; 23tr. 1194; 4 Harr. AJ. 506; 14 N. 
H. 352 ; 2 Dowl. Pari. Cas. 477. A creditor 
cannot apply unappropriated funds to such 
of his claims as are illegal and not recover¬ 
able at law; 8 B. A C. 165 ; 4 M. & G. 860 ; 
4 DowL & R. 783 ; 2 Deac. & C. 584; 11 
Cush. 44 ; 14 N. H. 431. But in the case of 
some debts illegal by statute—namely, those 
contracted by sales of spirituous liquors—an 
appropriation to them has been adjudged 

S ood; 2 Ad. A E. 41 ; 1 M. A R. 100; 84 
te. 112. And the debtor may always elect 
to liave his payment applied to an illegal 
debt. 

If some of the debts are barred by the 
statute of limitations the creditor cannot 
flrEb apply the unappropriated funds to 
them, and thus revive them and take them 
out of the statute ; 2 Cr. M. A R. 728; 2 
C. B. 476; 81 Eng. L. A Eq. 555 ; 18 Ark. 754 ; 


1 Gray 680. Still, a debtor may waive the 
bar of the statute, just as he may apply his 
funds to an illegal debt; and the creditor 
may insist, in the silence of the debtor, un¬ 
less other facts controvert it, that the money 
was paid on the barred debts; 5 M. A W. 
300 ; 20 N. H. 85; 25 Pa. 411. See 81 Mo. 
App. 180. Proof of such intent on the debt¬ 
ors part may be deduced from a mutual 
adjustment of accounts before the money 
is sent, or from his paying interest on the 
barred debt. But, in general, the creditor 
cannot insist that a part-payment revives 
the rest of the debt. He can only retain such 
partial payment as has been made ; 1 Gray 
630. It has been held that the creditor may 
first apply a general payment to discharg¬ 
ing any one of several accounts all barred, 
and by so doing he will revive the balance of 
that particular account,but he is not allowed 
to distribute the funds upon all the barred 
notes, so as to revive all; 19 Vt. 26. See 
Limitations. 

Wherever the payment is not voluntary , 
the creditor has not the option in appropria¬ 
tion. but he must apply tne funds received 
rutably to all the notes or accounts. This 
is the rule wherever proceeds ore obtained 
by judicial proceedings. .So, in cases of 
assignment by an insolvent debtor, tho 
share received by a creditor, a party to the 
assignment, must be applied pro rata to 
all his claims, and not to such debts only 
as are not otherwise secured ; 10 Pick. 129 ; 
1 M. & G. 04; 1 Miss. 026; 12 N. H. 320; 
22 Me. 295 ; 1 Sandf. 416. See 22 La. Ann. 
289 ; 29 Fla. 055. 

A creditor having several demands may 
apply the payments to a debt not secured 
by sureties, where other rules do not pro¬ 
hibit it; 11 Mete. 185. Where appropria¬ 
tions are made by a receipt, prxma facie 
the creditor has made them. Decause the 
language of the receipt is his; Dav. Dist. 
Ct. 146. 

It is sufficiently evident from the fore¬ 
going rules that tne principle of the Roman 
law whiefi required the creditor to act for 
bis debtor’s interest in appropriation more 
than for his own, is not a part of the com¬ 
mon law ; 6 W. A S. 9. The nearest ap¬ 
proach to the civil-law rule is the doctrine 
that when the right of appropriation falls 
to the creditor he must make such an ap- 

E lication as his debtor could not reasonably 
ave objected to; 21 Vt. 456 ; 20 Miss. 631. 
See Imputation. 

The lato will apply part-payments in ac¬ 
cordance with tne justice and equity of 
the case; 9 Wheat. 720 ; 12 S. A. R. 801; 2 
Vem. 24 ; 6 Cra. 28, 253, 204 ; 5 Mas. 82 ; 1 
Abb. App. Dec. 296 ; 2 Del. Ch. 833 ; Taney 
460. 

Unappropriated funds are always ap¬ 
plied to a debt due at the time of payment, 
rather than to one not then due; 2 Esp. 
006 ; 1 Bibb 834; 5 Gratt. 57 ; 9 Cow. 420 ; 
5 Mas. 11: 27 Ala. N. s. 445; 10 Watts 255; 
4 Wise. 442; 47 Ark. 111. But an express 
agreement with the debtor will make good 
an appropriation to debts not due ; 22 Pick. 
805. The creditor should refuse a payment 
on an account not yet due, if he be un¬ 
willing to receive it; but if he do receive it he 
must apply it as the debtor directs ; 40 Me. 
325 ; 59 Ala. 345. A payment is applied to a 
certain rather than to a contingent debt, and, 
therefore, to a debt on which the payer i9 
bound directly, rather than to one which 
binds him collaterally; 22 Me. 295 ; 1 Smedes 
A M. Ch. 831. And where the amount paid 
is precisely equal to one of several debts, a 
jury is authorized to infer its intended ap¬ 
plication to that debt; 8 Wend. 403; 3 
Caines 14 ; 1 Woodb. A M. 150. Where 
one holds two notes, one of which is se¬ 
cured, and he receives further security 
with express agreement that he may apply 
proceeds thereof to either note, he may make 
such application to the unsecured note not¬ 
withstanding the objection of second mort¬ 
gagee ; 3 C. C. App. 418. Where a creditor 
is secured by both chattel and real estate 
mortgages he may apply proceeds of sale 
of chattels first to chattel mortgage and 
then to payment of debts otherwise sec red ; 
97 Mich. 526. 

The law, as a general rule, will apply a 
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payment in the way most beneficial to the 
debtor at the time of payment; 50 Miss. 175 ; 
78 Pa. 08. This rule seems to be similar to 
the civil-law doctrine. Thus, e. g., courts 
will apply money to a mortgage debt rather 
than to a simple contract debt; see 12 Mod. 
559 ; 2 Harr. <fe J. 402 ; 10 Humphr. 238 ; 
12 Vt. 246 ; 9 Cow. 747, 765 ; 1 Md. Ch. Dec. 
160 : 25 Mis9. 95. In the absence of specific 
appropriation, the law will apply payments 
to unsecured indebtedness in preference to 
the secured ; 52 Minn. 522. Yet, on the 
other hand, in the pursuit of equity, courts 
will sometimes assist the creditor. Hence, 
of two sets of debts, courts allow the cred¬ 
itor to apply unappropriated funds to the 
debts least strongly secured ; 1 Freem. Ch. 
502; 18 Miss. 113; 15 Conn. 438; 10 Ired. 
165 ; 2 Rich. Eq. 63; 13 W15; 6 Cra. 8; 
11 Leigh 512; 14 Ark. 86; 4 Oratt. 53; 15 
Ga. 321 ; 9 Cow. 747, 765; 48 Fed. Rep. 580. 

Interest. Payihents. made on account 
are first to be applied to the interest which 
has accrued thereon. And if the payment 
exceed the amount of interest, the balance 
goes, to extinguish the principal; 1 Dev. 
341 ; 11 Paige, Ch. 019 ; 1 Strobli. Eq. 420 ; 
16 Miss. 338 ; 10 Tex. 216 ; 3 Sandf. Ch. 
603 ; 5 Ohio 260 ; 2 Fla. 445 ; 8 W. & S. 17 ; 
4 Neb. 190 ; 130 Ind. 231. Funds must be 
applied by the creditor to a judgment bear¬ 
ing interest, and not to an unliquidated 
account; 4 T. B. Monr. 389 ; nor to usurious 
interest; ^2 La. Ann. 418 ; 34 Ohio St. 142* 
Priority. When no other rules of ap¬ 
propriation intervene, the law applies part- 
payments to debts in the order of time, dis¬ 
charging the oldest first; 3 Woodb. M. 
150, 390 ; 1 Bay 497 ; 40 Me. 378 ; 10 Barb. 
183 ; 4 Harr. & J. 351 ; 7 Gract. 86 ; 27 Vt. 
478 ; 9 Watts 386 ; ‘27 Ala. N. s. 445 ; 40 Vt. 
448 ; 39 Iowa 330; 116 Mass. 374 ; 58 Fed. 
Rep. 425. Where the payment is upon an 
account, the law will apply it to the oldest 
items ; 48 Fed. Rep. 690. So strong is this 
priority rule that it has been said that equity 
will apply payments to the earliest items, 
even where the creditor has security for 
these items and none for later ones; 6 N. 
Y. 147. But this is opposed to the prevail¬ 
ing rule. 

Sureties. The general rule is that neithei 
debtor nor creditor can so apply a payment 
as to affect the liabilities of sureties, with¬ 
out their consent; 12 N. H. 320 ; 1 McLean 
493 ; 16 Pet. 121 ; Gilp. 106. Where a prin¬ 
cipal makes general payments, the law pre¬ 
sumes them, prima facie, to be made upon 
debts guaranteed by a surety, rather than 
upon others; though circumstances and 
intent will control this rule of surety, as 
they do other rules of appropriation ; 1 C. 
& P. 600 ; 8 Ad. & E. 855 ; 10 J. B. Moore 
362 ; 4 Gill <fe J. 301; 5 Leigh 320. 

Continuous accounts. In these, pay¬ 
ments are applied to the earliest items of 
account, unless a different intent can be 
inferred ; 4 B. <fc Ad. 766 ; 1 Nev. & M. 742; 

4 Q. B. 792 ; 9 Wheat. 720; 8 Sumn. 98; 
23 Me. 24 ; 28 Vt. 498 ; 4 Mas. 836; 5 Mete. 
Mass. 268; 19 Conn. 191 ; 58 III. 414 ; 27 
Ala. 445 ; 32 Ga. 1; 26 S. W. Rep. (Tex.) 141; 
58 N. W. Rep. (Minn.) 86. Where one is 
indebted on two different accounts and 
money is paid without directions, the cred¬ 
itor may apply it to the later account; 155 
Mass. 366; 17 Colo. 80; or he may apply 
half the amount paid on each of two debts, 
wher$ neither is barred by the statute of 
limitations ; 111 Mo. 264. 

Partners. Where a creditor of the old 
firm continues his account with the new 
firm, payments by the latter will be applied 
to the old debt, prima facie, the preceding 
rule of continuous accounts guiding the 
appropriations. As above, hojvever, a dif¬ 
ferent intent, clearly proved, will prevail; 

5 B. & Ad. 925 ; 2 id. 89 ; 2 B. & Aid. 89 ; 
8 Younge & C. 625; 8 Dowl. & R. 252 ; 8 
Moore & S. 174; 6 W. & 8. 9. When a 
creditor of the firm is also the creditor of 
one partner, a payment by the latter of 
partnership fands must be applied to the 
partnership debts. Yet circumstances may 
allow a different application; 1 Mood. & 
M. 40; 10 Conn. 175 ; 1 Rice 291; 2 A. K. 
Marsh. 277; 2fi Me. 91 ; 2 Harr. Del. 172. 
See 82 Tex. 29. And so, unappropriated 


payments made by a party indebted sever¬ 
ally and also jointly with another to the 
same creditor, for items of book-charges, 
are to be applied upon the several debts ; 
33 Me. 428. 

The rules of appropriation, it has now 
been seen, apply equally well whether the 
debts are of the same or of different orders, 
and though some are specialties while 
others are simple contracts ; 2 Vt. 606; 4 
Cra. 317 ; 15 Ga. 221; 22 Pa. 492 ; 2 Hayw. 
385. As to the time during which the 
application must be made in order to be 
valid, there is much discrepancy among the 
authorities, but perhaps a correct rule is 
that any time will be good as between 
debtor and creditor, but a reasonable time 
only when third parties are affected ; 6 
Taunt. 597 ; 8 Green, N. J. 814 ; 20 Me. 457 ; 
l BaiLr Eq. 430 ; 1 Overt. 488 ; 4 Ired. Eq. 
42 ; 12 Vt. 249 ; 10 Conn. 184. 

When once made, the appropriation can¬ 
not be changed but by common consent; 
and rendering an account, or bringing suit 
and declaring in a particular way, is evi¬ 
dence of an appropriation ; 1 Wash. Va. 
128 ; 2 Rawle 316 ; 2 Wash. C. C. 47 ; 12 III. 
159 ; 28 Me. 91; 15 3o. Rep. (Ala.) 568. If 
debtor receives without objection an ac¬ 
count rendered, he cannot afterward ques¬ 
tion the imputation ; 48 La. Ann. 1042 ; 43 
Minn. 298. 

Consult Burge, Suretyship 126; 2 Par. 
Contr. Payment; 1 Am. Lead. Cas. 830; 14 
Am. Dec. 694, n. ; 2 Cr. M. <fc R. 723; 2 
Sumn. 99; 2 Stor. 243 ; 31 Me. 497; 3 Ill. 
847 ; 2 J. J. Marsh. 414; 6 Dana 217; 1 
M’Mull. 82, 310 ; 1 M’Cord, Ch. 318 ; 9Paige, 
Ch. 165 ; 7 Ohio 21 ; 29 Tex. 419. 

Of Government, No money can be 
drawn from the treasury of the United 
States but in consequence of appropriations 
made by law ; Const, art. 1, s. 9. Under 
this clause of the constitution it is neces¬ 
sary for congress to appropriate money for 
the support of the federal government and 
in payment of claims against it ; and this 
is aone annually by acts of appropriation, 
some of which are for the general purposes 
of government, and othera special and 
private in their nature. These general ap¬ 
propriation bills, as they are commonly 
termed, extend to the 80th of June in the 
following year, and usually originate in 
the house of representatives, being prepared 
by the committee of ways and means ; but 
they are distinct from the bills for raising 
revenue, which the constitution declares 
shall originate in the house of representa¬ 
tives. A rule of the house gives appropria¬ 
tion bills precedence over all other business, 
and requires them to be first discussed in 
committee of the whole. Where money 
once appropriated remains unexpended for 
more tnan two years after the expiration 
of the fiscal year in which the act shall 
have been passed, such appropriations are 
deemed to nave ceased ana determined, and 
the moneys so unexpended are immediately 
thereafter carried too the “surplus fund," 
and it is not lawful thereafter to pay them 
out for any purpose without further and 
specific appropriations by law. Certain 
appropriations, however, are excepted from 
the operation of this law, viz. ; moneys ap¬ 
propriated for payment of the interest on 
the funded debt, or the payment of interest 
and reimbursement according to contract 
of any loan or loans made on account of the 
United States; as likewise moneys appro- 

f iriated for a purpose in respect to which a 
onger duration is specially assigned by law. 
No expenditure is allowed in any depart¬ 
ment m any year in excess of the appropria¬ 
tion for that year ; Rev. St. 1878, §§ 8660- 
8692; 7 Opinions of Attorney-Generals.. 1. 

See Bryoe. Am . Com. 176; Von Holtz, 
Cons. Law 181; Story, Const. 958. The 
term “.appropriation” was also used in 13 
Stat. at L. 881, to include all taking and 
use of property by the* army and navy in 
the course of the war not authorized by 
contract with the government; 9 WalL 45 
.18 id. 628 ; 4 Ct. Cl. 889 

The taking and use of property by the 
Army or navy in comae of war, not authorized 
by contract with the government. 76 U- S 
49. 


APPROVE. To increase the profits 
upon a thing. 

Used of common or waste lands which were en¬ 
closed and devoted to husbandry ; a Kent 406 ; 01<l 
Nat. Brev. T9. 

While confessing crime one’s self, tc 
accuse another of the same crime. 

It is so called because the accuser must prove 
what he asserts; Staundf. PI. Cr. 142; Crompton, 
Jus. Peace 260. 

To vouch, To appropriate. To improve. 
Kelliam. 

APPROVE OF. The words “approve 
of” and “consent to” do not, singly or com¬ 
bined, express the idea of willful contribution 
to or procurement of a felonious act, which 
is necessary to constitute guilt. 90 Ky. 654. 
14 S. W. 684. See Consent To. 

APPROVED. The word “a pprovod,'’ 
as used in an instruction holding accused 
liable if he was voluntarily present and 
approved of the killing, such voluntary 
presence and approval means more than the 
mere consent in the usual and ordinary 
acceptation of that word. 7 Ky. Opin. 576. 

APPROVED ENDORSED NOTES. 

Notes endorsed by another person than the 
maker, for additional security; the en¬ 
dorser being satisfactory to the payee. 

Public sales are generally made, when a credit is 
granted, on approved endorsed notes. The mean¬ 
ing of the term is that the purchaser shall give his 
promissory note for the amount of his purchases, 
endorsed by another, which, if approved of by the 
seller, shall be received In payment. If the party 
approve of the notes, he consents to ratify tbe sale ; 
20 Wend. 481. 

APPROVER. In English Criminal 
Law. One confessing himself guilty of 
felony, and accusing others of the same 
crime to save himself. Crompton, Inst. 
250; Coke, 3d Inst. 129; 26 Ill. 173; 26 id 
844 ; 1 Cowper 331. 

8uch an one was obliged to maintain the truth 
of his charge, by the old law ; Cowel. The approve¬ 
ment must have taken place before plea pleaded ; 
4 Bia. Com. 830. 

Certain men sent into the several counties 
to increase the farms (rents) of hundreds 
and wapentakes , which formerly were let at 
a certain value to the sheriffs. Cowel. 

Sheriffs are called the king’s approvers. 
Termes de la Ley. 

Approvers in the Marches were those who 
had license to sell and purchase beasts 
there. 

APPROXIMATE. Sec Phoximated. 

APPURTEN AN CBS. Things belong 
ing to another thing as principal, and which 

>ass as incident to the principal thing. 10 

?et. 25; AngeU, Wat. C. 7th ed. § 153 a ; 

S. & R. 169; 5 id. 110 ; Cro. Jac. 121 ; 1 
P. Wms. 603 ; Cro. Jac. 526 ; 2 Coke 82 ; Co. 

Litt. 5 b, 56 a, h; 1 Plowd. 171 ; 2 Saund. 
401, n. 2; 1 B. & P. 371 ; 1 Cr. & M. 439 ; 4 
Ad. & E. 761 ; 2 Nev. & M. 517 ; 74 P* 25. 
See 13 Am. Dec. 657. 

The word has a technical signification, 
and, when strictly considered, is employed 
in leases for the purpose of including any 
easements or servitudes used or enjoyed 
with the demised premises. When thus 
used, to constitute an appurtenance there 
must exist a propriety of relation between 
the principal or dominant subject and the 
accessory or adjunct, which is to be ascer¬ 
tained by considering whether they so agree 
In nature or quality as to be capable of 
union without incongruity ; 58 N. A. 508. 

Thus, if a house and land be conveyed, 
everything passes which is necessary to the 
full enjoyment thereof and which is in use 
as incident or appurtenant thereto ; 1 Sumn. 
492. Under this term are included the cur¬ 
tilage ; 2 Bla. Com. 17 ; a right of way, 4 Ad. 
& E. 749 ; water-courses and secondary ease¬ 
ments, under some circumstances ; Angell, 
Wat. C. 7th ed. § 153 a ; a turbary, 3 
Salk. 40 ; and generally, any tiling necessary 
to the enjoyment of a thing ; 4 Kent 468, n.; 
81 N. Y. 557; 55 id. 08; but it is the general 
rule that, land cannot pass as appurte¬ 
nant to land; 49 Barb. 5Ul; 10 Pet. 25 ; 2 
Murph. 341; but It may be aliter to give 
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ortivt to too intent of a will; 9 Pick. 293 ; 
and in Pennsylvania whore first purchasers 
of 5000 acres from the proprietary obtained 
city lota, incident to their purchase, it was 
hold that the lota pissed ns appurtenant to 
ji £ rant of 5000 acres; 4 Yeatos 142; also 
lints pass jvs appurtenant to the fast land 
on a river front; IS W. N. t\ (Pa.) '73 ; and 
the land covered by the water-power will 
pass as appurtenant to a saw-mill; 74 Pa. 
25. See also 5 Pa. 126 ; 110 Pa. 370. 

The mere use of the term “appurte¬ 
nances/* without more, will not pass aright 
of way established over one portion of land 
merelv for convenience of the owner, it not 
being a way of necessity ; 63 N. Y. 63 ; S. C. 
23 Am. Rep. 149. 

If a house is blown down, a new one 
erected there shall have the old appurte¬ 
nances ; 4 Coke 86. The word appurtenances 
in a deed will not usually pass any corporeal 
real property, but only incorporeal ease¬ 
ments, or rights and privileges ; Co. Litt. 
*21 : 8 B. & C. 150; 6 Bingh, 150 ; 1 Chit. 
Pr. 153. 4 ; 2 Washb. R. P. 317, 327; 3 id. 
418. See Appendant. 

Appurtenances of a ship include whatever 
is on board a ship for the objects of the voy¬ 
age and adventure in which she is engaged, 
belonging to her owner. Ballast was held 
no appurtenance ; 1 Leon. 46. Boats and 
cable are such ; 17 Mass. 405; also, a rudder 
and cordage. 5 B. & Aid. 942 ; 1 Dods. Adm. 
278 ; fishing-stores, 1 Hagg. Adm. 109; 
chronometers, 6 Jur. 910 ; see 15 Me. 421. 
For a full and able discussion of the subject 
of appurtenances to a ship, see 1 Pars. 
Marit.Law 71-74; see 2 Sawv.201."Appurte¬ 
nances * used in the right to levy and collect 
taxes on a ‘‘bridge and its appurtenances,” 
included the approaches to the bridge or any 
buildings erected by the Bridge Company 
within the corporate limits of the citv. 154 
Ky. 578, 157 S. W. 1105. 

APPURTENANT. Belonging to ; per¬ 
taining to. 

The thing appurtenant must be of an in¬ 
ferior nature to the thing to which it is ap¬ 
purtenant ; 2 Bla. Com. 19 ; 1 Plowd. 170 ; 

1 Sumn. 21; 41 Md. 523. A right of com¬ 
mon may be appurtenant, as when it is 
annexed to lands in other lordships, or is of 
beasts not generally commonable ; 2 Bla. 
Com. 33. Such can be claimed only by 
immemorial usage and prescription. 

APUD ACT?A (Lat.). Among the record¬ 
ed acts. This was one of the verbal appeals 
so called by the French commentators), and 
was obtained by simply saying, appello . 

AQUA (Lat.). Water. It is a rule that 
water belongs to the land which it covers 
when it is stationary. Aqua cedit solo 
(water follows the soil) ; 2 Bla. Com. 18 ; 
Co. Litt. 4. 

But the owner of running water cannot 
obstruct the flow to the injury of an inheri¬ 
tance below him. Aqua currit et currere 
debet (water runs, and ought to run) ; 3 
Kent 439 ; 26 Pa. 413 ; 2 Washb. R. P. 340. 

AQUfi DUCTUS. In Civil Law. A 
servitude which consists in the right to 
carry water by means of pipes or conduits 
over or through the estate of another. Dig. 
8. 3. 1; Inst. 2. 3; Lal&ure, Des Serv. c. 6. 
p. 23. 

AQUfi HAUStuS. In Civil Law. A 
servitude which consists in the right to draw 
water from the fountain, pool, or spring 
of another. Inst. 2.3.2; Dig. 8. 3. 1.1. 

AQU.fi nOOTTENDfi. In Civil 
Law. A servitude which/requentiy occurs 
among neighbors. 

It is the right which the owner of a house, 
built in such a manner as to be surrounded 
with other buildings, so that it haano out- 
let for its watera, has.to cast water out of 
his windows on his neighbor's roof, court, 
or soil. Lalaure, Des Serv, 23. It is recog¬ 
nized in the common law as an easement 
of drip ; 15 Barb. 95; Gale A Whatley, 
Easements. Pee Easemxntb. 

AQUAGiUM (Lat.). A* water-course. 

Cowel. 

Canals or ditches through marshes. Spel- 


man. A signal placed in the aquagium to 
indicate the height of water therein. Spel- 
m&n. 

AQUATIC RIGHTS. Rights which 
individuals have in water. 

AQUILIAN LAW, THE. See Lex 

Aquilia. 

A~RATJA (Lat. a rare). Land fit for the 
plough. Denoting the character of land, 
rather than its condition. Spelman. Kin¬ 
dred in meaning arare , to plough ; arator, a 
ploughman ; aratrum terra, as much land 
as could be cultivated by a single arator ; 
araturia, land fit for cultivation. 

ARBITER. A person bound to decide 
according to the rules of law and equity, as 
distinguished from an arbitrator, who may 
proceed wholly at his own discretion, so 
that it be according to the judgment of a 
Bound man. Cowel. 

This distinction between arbiters and arbitrators 
is not observed in modern law. Russell, Arbitrator 
112. See Arbitrator. 

See, generally, Morse, Arb. 99. 

One appointed by the pimtor to decide by 
the equity of the case, as distinguished 
from the judex, who followed the law. 
Calvinus, Lex, 

One chosen by the parties to decide the 
dispute; on arbitrator. Bell, Diet. 

ARBITRAGE. The simultaneous buy¬ 
ing and selling of the same thing in different 
markets, as London, Amsterdam and New 
York, in order to make a profit from the 
thp difference between quotations in such 
markets : said chiefly of such traffic in bills 
of exchange, 6tocks, and bonds. Sland. Diet. 

ARBITRAMENT AND AWARD. 

A plea to an action brought for the samo 
cause which had been submitted to arbitra¬ 
tion and on which an award had been 
made. Watson, Arb. 256. 

ARBITRARILY. An unreasonable 
exercise of discretion by a license board in 
refusing a saloon license is within the rule 
authorizing an appeal in case the discretion 
of the board has been “arbitrarily” exercised. 
132 Ky. 502, 118 S. W. 947. 

ARBITRARY PUNISHMENT. In 

Praotioe. That punishment which is left 
to the decision of the judge, in distinction 
from those defined by statute. 

ARBITRATION (Lat. arbitrafio). In 
Praotioe. The investigation and deter¬ 
mination of a matter or matters of differ- 
qpce between contending parties, by one 
or more unofficial persons, chosen by the 
parties, and called arbitrators, or referees. 
Worcester, Diet. ; 3 Bla. Com. 16. 

Compulsory arbitration is that which 
takes place when the consent of one of the 
parties is enforced by statutory provisions. 

Voluntary arbitration is that which takes 
place by mutual and free consent of the 
parties. 

It usually takes placq In pursuance of an agree¬ 
ment (commonly m writing) between the parties, 
termed a submission ; and the determination of the 
arbitrators or referee Is called an award; see Sob- 
mission ; Award ; but a parol submission Is good at 
common law; 62 Mich. lBT', 

A submission to arbitration made pending an ac¬ 
tion thereon, operates aa a discontinuance of the 
suit; 7ft Cal. 378; and It la a bar to any future action 
thereon; 129 Ind. 185. If the submission la not 
made under an order of court, the award cannot be 
made a Judgment of the court unleea It be by oon- 
aent; 97 N. C. 89. 

At common law it was either in pais, — 
that is, by simple agreement of the parties, 
° r b 7. the intervention of a court of law 
or equity. The latter was called arbitration 
by rule of court; 3 Bla. Com. 16, 

Besides arbitration at common law, there exists 
arbitration, in England aa well aa the United States, 
under various statutes, to which reference la made 
for local peculiarities. 

Most of them are founded on the 9 A 10 Will. III. 
C. 15, and 8 A 4 WUL IV. ch. 42, t 40, by which It la 
allowed to refer a matter in dispute, not then In 
court,- to arbitrators, and agree that the submission 
be made a rule of court. This agreement, being 

E roved on the oath of one of the witnesses thereto, 
> enforced as If It had been made at first under a 
rule of court; 8 Bla. Com. 18; Kyd, Aw. BB. Par- 


I tlcular reference may be made to the statutes of 
Pennsylvania, in which state the legislation on the 
subject of arbitration lias been extensive and pecu¬ 
liar. 

Any matter may be determined by 
arbitration which the parties may adjust by 
agreement, or which may be the subject of 
a suit at law. Crimes, however, and per¬ 
haps actions (qui tam) on penal statutes by 
common informers, cannot be made the 
subject of adjustment and composition by 
arbitration. See Submission. 

Any person who is capable of making a 
valid and binding contract with regard to 
the subject may, in general, be a party to 
a reference or arbitration. Every ope is so 
far, and only so far, bound by the award as 
he would be by an agreement of the same 
kind made directly by him. For example, 
the submission of a minor is not void, but 
voidable. See Submission. 

At common law it is entirely voluntary, 
and depends upon the agreement of the 
arties, to waive the right of trial in court 
y a jury. 

An agreement for arbitration at the re¬ 
quest of either party is not a defence to 
suit, where no arbitration has been de¬ 
manded ; 25 Neb. 505. 

A submission to arbitration is suhject to 
revocation before an award; 126 Ill. 72 ; 35 
Fed. Rtep. 23; 139 Mass. 463 ; 3 Story 800; 
91 Pa. 232; and it is also revoked by the 
death of one of the parties ; 36 Fed. Rep. 
408. 

Tn Pennsylvania , however, there exist 
compulsory arbitrations. Either party in a 
civil suit or action, or his attorney, may 
enter at the prothonotary’s office a rule of 
reference, wherein he sliall declare his 
determination to have arbitrators ehoden 
on a day certain, to be mentioned therein, 
not exceeding thirty days, for the trial of 
all matters in variance in the suit between 
the parties. A copy of tills rule is served 
on the oppoeite party. 

On the day appointed, they meet at the 
prothonOtary’e and endeavor to agree upon 
arbitrators. If they cannot, the prothono- 
tary makes out a list, on whicn are in¬ 
scribed the names of a number of citizens, 
and the parties alternately strike, each, one 
of them from the list, beginning with the 
plaintiff,until only the number agreed upon, 
or fixed by the protbonotary, are left who 
are to be the arbitrators. A time of meet¬ 
ing is then agreed upon, or appointed by the 
prothonotary if the parties cannot agree; at 
which time the arbitrators, having been 
sworn or affirmed justly and equitably to try 
all matters in variance submitted to them, 
proceed to hear and decide the case. Their 
award is filed in the office of the prothono¬ 
tary, and liaS the effect of a judgment, 
subject, however, to appeal, which may be 
entered at any time within twenty days 
from the filing of such award. Act of 16th 
June, 1836; Pam phi. Law 715 ; see, also, 
act of 1874. 

This Is somewhat similar to the arbitrations of 
the Romans. There the prator selected, from a list 
of citizens made for the purpose, one or more per¬ 
sons, who were authorized to decide all suits sub¬ 
mitted to them, and which had been brought before 
him. The authority which the prtttor gavo them 
conferred on them a public character, and their 
judgments were without appeal. Touilier, Droit 
Civ. Fr. Uv. a, t. 8, c. 4, n. 890. 

See, generally, Arbitrator ; Submis¬ 
sion; Award. 

Consult Caldwell; Stephens ; Watson, 
Arbitration; Russell, Arbitrator; Billings; 
Kyd; Loring; Reed, Awards; Bacon, 
Abridgment; Morse, Arb. 

For arbitration between nations, see 
International Arbitration. 

For arbritation of labor disputes, Bee 
Labor Arbitration. See Fisheries Arbi¬ 
tration ; International Arbitration. 

ARBITRATOR* In Praotioe. A 

S rivate extraordinary judge, to whose 
eciaion matters in controversy are referred 
by consent of the parties. Worcester, Diet. 

Referee la of frequent modern use as a synonym 
of arbitrator, but Is In Its origin of broader signifi¬ 
cation lea accurate than arbitrator. 

Appointment. Usually, a single arbi¬ 
trator is agreed upon, or the parties each 
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appoint one, with a stipulation that, if they 
do not agree, another person, called an 
umpire, named, or to selected by the 
arbitrators, shall be called in, to whom 
the matter is to be referred ; Cald. A rb. 99 ; 
9 B. & C. 624 ; 3 B. & A. 248 ; 5 B. & Ad. 
488 ; 9 Ad. <fe E 099 ; 0 Harr. & J. 403 ; 17 
Johns. 405 ; 2 M’Cord 279 ; 4 Rand. 275 ; 15 
Vt. 548 ; 2 Bibb 88 ; 4 Dali. 471 ; 9 Ind. 150 ; 
61 Hun 025 ; 9 Wall. 70. In general, any 
objection to the appointment of an arbi¬ 
trator or umpire will be waived by attend¬ 
ing before him; 2 Eng. L. & Eq. 284; 9 
Ad. & E. 079; 1 Jac. & W. 511 ; 3 Ind. 277 ; 
9 Pa. 254, 487 ; 10 B. Monr. 530 ; one who 
goes to trial before a referee without re¬ 
quiring an oath waives the oath ; 97 U. S. 
581 ; 58 Hun 008 ; 7 Cush. 247. 

Any person selected may be an arbitrator, 
notwithstanding natural incapacity or legal 
disability, as infancy, coverture, or lunacy ; 
Wats. Arb. 71; Russ. Arb. 107; Viner. 
Abr. Arbitration, A, 2 ; 8 Dowl. 879; 1 Pet. 
228 ; 7 W. & S. 142; 26 Miss. 127; confro, 
Comyns, Dig. Abatement, B, C; West, 
Symb. Compromise, p. 164 ; Brooke, Abr. ; 
11 Q. B. 7; or disqualification on account 
of interest, provided it be known to the 
parties at the time of making the submis¬ 
sion ; 9 Bingh. 072; 3Vern. Ch. 251 ; 1 Jac. 
& W. 511 ; 1 Cai. 147; 1 Bibb 148; 14 
Conn. 26; 20 Miss. 127; 27 Me. 251 ; 2 E. 
D. Smith 32. In the civil law the rule was 
otherwise ; Domat, Civ. Law, £*1112, D. 9. 
1. In 123 Mass. 190, the award of an arbi¬ 
trator, who had been counsel in a former 
case for the party in whose favor he found, 
was held valid, although the fact was not 
known to the other party; and so of an 
arbitrator, who knew one of tho parties in¬ 
timately, and had heard his version of the 
facts befofre, and expressed an opinion 
thereon ; 123 Mass. 129; or the parties to a 
contract may submit their differences to 
an employe of one of them and his decis¬ 
ion shall be final as between them ; 24 Fla. 
500. The fact that the referee was a stock¬ 
holder of the company will not render the 
submission invalid ; 112 Mo. 403. 

The proceedings. Arbitrators proceed on 
the reference as judges, not as agents of 
the parties appointing them ; 1 Ves. Ch. 
220 ; 9 id. 69. They should give notice of 
the time and place of proceeding to the 
parties interested; 3 Atlc. 529; 8 Md. 208; 
6 Harr. & J. 408 ; 3 Gill 81; 24 Miss. 346; 
23 Wend. 028 ; 12 Mete. Mass. 293 ; 1 Dali. 
81 ; 17 Conn. 309; 2 N. H. 97 ; 0 Vt. 000 ; 3 
Rand. 2 ; Hard. 40 ; 32 Me. 455, 513 ; 120 Ill, 
250 ; 64 Cal. 102; 8 Pet. 178 ; 55 Iowa 722. 
They should all conduct the investigation 
together, and should sign the award in each 
other’s presence; 4 Me. 468 ; 28 Ill. 56; 35 
Me. 281 ; 129 Mass. 345 ; 23 Barb. 304 ; but 
a majority is held sufficient; 1 Wash. 448 ; 
11 Johns. 402 ; 8 R. I. 192; 30 Pa. 384 ; 2 
Dutch. 175; 9 Ind. 150 ; 14 B. Monr. 292 ; 
21 Ga. 1 ; 148 Mass. 367. An award by two 
of three arbitrators is binding ; 84 Va. 800 ; 
80 Ky. 23; contra , 76 Iowa 187. 

JLn investigating matters in dispute, they 
are allowed the greatest latitude ; 9 Bingh. 
679 ; 1 B. & P. 91 ; 1 Sandf. 681 ; 1 Dali. 
101 : 0 Pick. 148 ; 10 Vt. 79 ; 2 Bay 370 ; 1 
Bail. 40. But see 1 Halst. 386 ; 1 Wash. Va. 
193; 4 Cush. Ill; 2 Johns. Can. 224; 1 
Binn. 458. They are judges both of law 
and of fact, and are not bound by the rules 
of practice adopted by the courts; 1 Ves. 
Ch. 869 ; 1 Price 81 ; 13 id. 533; 1 Swanst. 
58 ; I Taunt. 52, n. ; 6 id. 255 ; 2 B. & Aid. 
092; 3 id. 239 ; 4 Ad. & E. 847 ; 17 How. 
344; 2 Gall. 61; 7 Mete. Mass. 310, 486; 30 
Me. 19, 108; 2 Johns. Ch. 270, 368; 5 
Md. 353; 19 Pa. 431 ; 21 Vt. 99, 250; 25 
Conn. 06; 16 Ill. 84, 99; 12 Gratt. 554; 7 
Ind. 49; 2 Cal. 64, 122 ; 23 Miss. 272; 08 
N. Y.388 ; 79N.C. 80O;79Ky.211; 00 N. H. 
76. Thus, the witnesses were not sworn in 
Hill & Den. 110; 28 Vt. 776. They may 
decide ex aequo et bono, and need not follow 
the law ; the award will be set aside only 
when it appears that they meant to be. gov¬ 
erned by tne law but have mistaken it; 8 
East 18, 851; 2 C. B. 705 ; 2 Gall. 01 ; 1 Dali. 
487 ; 6 Pick. 148 ; 0 Mete. Mass. T81 ; 21 Vt. 
250 ; 4N. H. 857; 1 Hall 598. See 19 Mo. 
373; 109 N. C. 103; but if they decide a 


matter honestly and fairly according to 
their judgment, the award will not be set 
aside because they decide the facts erron¬ 
eously, or were mistaken in the law they 
applied to them, or decide on an erroneous 
theory ; 40 Minn. 104 ; 67 Conn. 105 ; 70 Md. 
405 ; 75 la. 285 ; 17 How. 844. 

Under submissions in pais, the attend¬ 
ance of witnesses and tne production of 

f >apers was entirely voluntary at common 
aw ; 1 Dowl. & L. 076 ; 2 Sim. & S. 418; 2 
C. <fc P. 650, It was otherwise when made 
under a rule of court. . Various statutes in 
England and the United StateB now pro¬ 
vide for compelling attendance. 

Duties ana powers of. Arbitrators can¬ 
not delegate their authority ; it is a personal 
trust; Morse, Arb. & Aw. 160; Cro. Eliz. 
720 ; 0 C. B. 258 ; 4 Dali. 71; 7 S. & R. 228 ; 
1 Wash. C. C. 448 ; 82 Va. 601; 24 Pa. 
411 ; 99 Mass. 459. The power ceases with 
the publication of the award ; 9 Mo. 30; 
and death after publication and before de¬ 
livery does not vitiate it; 21 Ga. 1. They 
cannot be compelled to make an award; 
in which respect the common law differs 
from the Roman; Story, Eq, Jur. § 1457; 
Kyd, Aw. 2d ed. 100; or to disclose the 
grounds of their judgment; 8 Atk. 044; 7 
S. & R. 448 ; 5 Md. 258 ; 19 Mo. 373. 

An arbitrator may retain the award till 
paid for his services, but cannot maintain 
assumpsit in England without an express 
promise ; 4 Esp. 47 ; 2 M. & G. 847, 870 ; 3 
Q. B. 460, 928. But see 1 Gow. 7; 1 B. & 
P. 93. In the United States he may, how¬ 
ever ; 1 Den. 188; 29 N. H. 48. 

A submission to arbitration by one of sev¬ 
eral parties without the consent of the 
others, whether by rule of court or other¬ 
wise, is illegal and void ; 80 Fed. Rep. 408. 

The powers and duties of arbitrators are 
now regulated very fully by statute, both 
in England and the United States. See 
Submission, and also Arbitration ; Morse, 
Arb. 99. 

ARBITRIUM (Lat.). Decision ; award ; 
judgment. 

For some cases the law does not prescribe an ex¬ 
act rule, but leaves them to the judgment of sound 
men ; or In the language of Grotlus, lex non exacts 
definit , ted arbitrio boni viri permittU; I Bis. Com. 
01. The decision of an arbiter Is urbtfrtum, as the 
etymology Indicates ; and the word denotes. In the 
passage rated, the decision of a man of good Judg¬ 
ment who is not controlled by technical rules of 
Law, but Is at liberty to adapt tne general principles 
of justice to the peculiar circumstances of the case. 

ARB OR (Lat.). A tree ; a plant; some¬ 
thing larger than an herb; a general term in¬ 
cluding vines, osiers, and even reeds. The 
mast or a ship. Brissonius. Timber. Ains¬ 
worth ; Calvinus, Lex. 

Arbor civilis. A genealogical tree. Coke, 
Inst. 

A common form of showing genealogies Is by 
means of a tree representing the different branches 
of the family. Many of the terms In the taw of de¬ 
scent are figurative, and derived hence. Such a tree 
Is called, also, arbor consanguinitatis. 

AR C A RUTH (Lat. area). A treasurer ; 
one who keepe the public money. Spelman, 
Gloss. 

A R f TFT A I OTfO TVTT A . The name of a 
collection of Saxon laws published during 
the reign of the English Queen Elizabeth, 
in the Saxon language, with a Latin version 
by Mr. Lam bard. Dr. Wilkins enlarged 
this collection in his work entitled Leges 
Anglo-Saxonicee, containing all the Saxon 
laws extant, together with those ascribed to 
Edward the Confessor, in Latin ; those of 
William the Conqueror, in Norman and 
Latin ; and of Henry I., Stephen, and 
Henry II., in Latin. See Lambarde. 

ARCHBISHOP. In Ecclesiastical 
Law. The ohief of the clergy of a whole 
province. 

He has the Inspection of the bishops of that prov¬ 
ince, as well as of the Inferior clergy, and may de¬ 
prive them on notorious cause. The archbishop has 
also his own diocese, In which he exercises episcopal 
jurisdiction, as In his province he exercises archl- 
ej>Lscopal authority; 1 Bla. Com. 880; 1 Ld. Raym. 

ARCHDEACON. In Ecclesiastical 
Law. A ministerial officer subordinate to 
the bishop. 

in the primitive church, the archdeacons were 


employed by the bishop In the more servue uuues of 
collecting and distributing alms and offerings. 
Afterwards they became, in effect, “eyes to the 
overseers of the Church; ” Cowel. 

His Jurisdiction Is ecclesiastical, and Immediately 
subordinate to that of the bishop throughout the 
whole or a part of the diocese. He is a ministerial 
officer ; 1 Bla. Com. 883. 

ARCHDEACON’S COURT. In Eng¬ 
lish Law. The lowest court of ecclesiasti¬ 
cal jurisdiction in England. 

It is held before a person appointed by the 
archdeacon, called his official. Its jurisdic¬ 
tion is limited to ecclesiastical causes arising 
within the archdeaconry. It had until re¬ 
cently, also, jurisdiction of matters of pro¬ 
bate and granting administrations. In 
ordinary cases, its jurisdiction is concurrent 
with that of the Bishop’s Court; but in some 
instances cases must be commenced in this 
court. In all cases, an appeal lies to the 
Bishop’s Court; 24 Hen. VIII. c. 12 ; 3 Bla, 
Com. 04. 

ARCHES COURT. See Court of 
Arches. 

ARCHIVES ( archivum arcibum). The 
Rolls; any place where ancient records, 
charters, ana evidences are kept. In libra¬ 
ries, the private depositary. Cowel; Spel¬ 
man, Gloss. 

The records need not be ancient to constitute the 
place of keeping them the Archives. 

ARCHIVIST. One to whose care the 
archives have been confided. 

AJjlCTA ET SALVA CUSTODIA 

(Lat.). In safe and close custody or keeping. 

When a defendant Is arrested on a capias ad sat in- 
faciendum (ca. «a.j. tie is to be kept arcta et salvu 
custodia ; 8 Bla. Com. 415. 

ARDENT SPIRITS. As used in some 
statutes, particularly in Virginia, includes 
any liquor which will affect the manner, 
muscular movement, general appearance, 
or behavior of any person who drinks a suffi¬ 
cient amount of it, so as to make such effect 
Apparent. Thorpe, National and State Pro¬ 
hibition, 158 ; 133 Va. 645. 

ARE CHARGED. Words which, ap¬ 
plied to the estate of a covenantor, as dis¬ 
tinguished from “ he will charge,” create a 
clear charge upon the covenantor’s lands. 
A. & E. Enc. or Law ; 2 Ball & B. 223, 

AREA. An enclosed yard or opening in 
a house; an open place adjoining to a house. 

1 Chit. Pr. 176. 

AREN ALES. In Spanish Law. 

Sandy beaches. 

AREN'T ARE (Lat.). To rent; to let 
out at a certain rent. Cowel. 

Arentatio. A renting. 

ARGENT ARU (Lat. argentum). Money¬ 
lenders. 

Called, also, nummularii (from nummiw, coin) 
mensarii (leaders by the month). They were ho 
called whether living In Rome or in the cojntry 
towns, and had their shops or tables in the forum. 
Avgentarius is the singular. Argentarium denotes 
the Instrument of the loan, approaching in sense to 
our nofe or bond. 

Argeniarius miles was the servant or por 
ter who carried the money from the lower 
to the upper treasury to be tested. Spelman, 
Gloss. 

ARGENTUM ALBUM (Lat ). Un¬ 
stamped silver ; bullion. Spelman, Gloss. ; 
Cowel. 

ARGENTUM DEI (Lat.). God’s mon¬ 
ey; God’s penny; money given as earnest 
in making a bargain. Cowel. 

ARGUMENT. Proof or the means of 
proving, or inducing belief; a course or 
process of reasoning ; an address to a jury 
or a court; Anderson’s Diet. Law. An 
effort to establish belief by a course of 
reasoning. 

When a controverted question of fact is to 
be submitted to a jury for its determination 
either party has an absolute right to be heard 
in argument thereon. The power of the 
court is limited to imposing reasonable 
restrictions as to the time to be occupied. 
Id.; 29 Kan. 529. 
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What is a Reasonable Time For. A 

reasonable tirin' should always bo allowed 
for argument. and what is a reasonable time 
must of necessity In' left almost entirely to 
the discretion of the trial court, but in a 
homicide ease, where there art' a large number 
of witnesses and much conflicting evidence, 
an hour is not sufficient time in which to 
enable counsel to present his case. 161 Ky. 
441. 170$. W. 149. 

In a civil ca*s? ten minutes was held too 
short and a reversible error. 161 Ky. 384, 
170 $. W. 940. 


orat oame to maan any person not belonging to the 
levellers, anil whom the latter desired to puu down. 
The modern French communists use the slang term 
Arts to for aristocrat. The moat complete and con¬ 
sistently developed aristocracy In history was the 
Republic of Venice,—a government considered by 
many early publicists as a model: it illustrated, 
however, in an eminent degree, the fear and conse¬ 
quent severity Inherent In arlstocraalea. Bee GOV¬ 
ERNMENT J ABSOLUTISM ; MONARCHY. 

ARISTO-DEMOCRACY". A form of 
government where the power is divided be¬ 
tween the great men or the nation and the 
people. 

ARIZONA. One of the United States 


Keyn. LR2 Ex. 164, 166. See Crock ; 
Havkn ; Navigable ; Port ; Reliction ; 
Rtvkr; Road. 

ARMARIA. See Almaria. 

ARMED. Furnished with weapons of 
offence or defence; furnished with the 
means of security or protection. Webeter’s 
Diet. 

The fact that there was on board a vessel 
but one musket, a few ounces of powder, 
and a few balls, would not make her an 
armed vessel ; 2 Cra. 121. 


argument ab in convent- 

BU I 1 ! 1 !. An argument arising fromt-lie in¬ 
convenience which the opposite construc¬ 
tion of the law would create. 

It is to have effect only In a case where the law Is 
doubtful : where the law Is certain, such an argu- 
meat Is of no force. Bacon, Abr. Baron and feme H. 

ARGUMENTATIVE. By way of 
reasoning. 

A plea must be (among other things') direct and 
positive, and not argumentative; 8 Bla Com. 806; 
Staph. PL Andrew’s ed. ( 901 : McK. PI. SMl 

ARXBAN N U M~_ a fine for not setting 
out to join the army in obedience to the 
summons of the king. 

ARIMANNI (Lat.). The possessors of 
lands holden or derived from their lords. 
Clients joined to some lord for protection. 
By some, said to he soldiers holding lands 
from a lord ; but the term Is also applied to 
women and slaves. S pel man, Gloss. 

ARISE. To proceed ; to issue; to spring. 
2 Am. <k Eng. Ency. 2nd ed., 826 ; 2 oawy. 
(U. S.) 405. In this case the court said : “A 
ease arising in the land or naval forces *** 
appears to us to be a case proceeding, issu¬ 
ing, or springing from acts in violation of the 
naval laws and regulations committed while 
in the naval forces or service.” Id.; ibid. 
The word “arising” reiera to the present 
time or time to come, but cannot with any 
propriety relate to time past, and embrace 
former transactions. Id.; 3 Cranch (U. S.) 
413. As used in provisions of the United 
States Constitution, conferring jurisdiction 
upon United States courts, the words “aris¬ 
ing under” mean “growing out of, created 
by, or brought into being Dy,” the laws of 
the United States. Id.; 2 Fed. Cas. 728. 
“Cases arising in a justice’s court” is synony¬ 
mous with “actions originally commenced” 
in that court. Id.; 18 N. Y. 127. 


ARISTOCRACY. A government in 
which a class of men rules supreme. 

Aristotle classified governments according to the, 
person or persons Id whom the supreme power is 
vested: la monarchies or kingdoms, in which one 
rules supreme ; in aristocracies, in which a class of 
men rules supreme; sdcI In democracies, In which 
the people at Large, the multitude, rule. The 
term aristocracy is derived from the Greek word 
o^io-rot, which, although finally treated as the 
superlative of «><!$<*, good, originally meant the 
strongest, the most powerful ■ and Id the compound 
term aristocracy it meant those who wielded the 
greatest power and had the greatest influence,—the 

E rivileged ones. The aristocracies In ancient 
reece were, in many cases, governments arro¬ 
gated by violence. If the number of ruling aristo¬ 
crats was very small, the government was called an 
oligarchy. Aristotle says that in democracies the 
11 demagogues lead the people to place themselves 
above the laws, and divide tbe people, by constantly 
speaking against the rich; and Ln oligarchies the 
rulers always speak ln the Interest of the rich. At 
present," he says, “ the rulers. In some oligarchies, 
take an oath, 1 And I will be hostile to the people, 
and advise, as much as Is Ln my power, what may 
be injurious to tnem.'” (Politics, v. ch. 9.) There 
are circumstances which may make an aristocracy 
unavoidable; but It has always this inherent defi¬ 
ciency, that the body of aristocrats, being set apart 
from tbe people Indeed, yet not sufficiently so, as 
the monarch Is (who, besides, being but one, must 
needs rely on the classes beneath him), shows itself 
severe and harsh so soon as tbe people become a 
substantial portion of the community. The strug¬ 
gle between the aristocratic and the democratic ele¬ 
ment is a prominent feature of the middle ages: 
and at a later period it is equally remarkable that 
the crown, in almost every country of the European 
continent, waged war, generally with the assistance 
of the commonalty, with the privileged class, or ar¬ 
istocracy. The roal aristocracy is that type of gov- 
eminent which has nearly entirely vanished from 
our cls-Cauc&sian race; although the aristocratic 
element is found, like the democratic element. In 
viriflui degrees, in most of the existing govern* 
The term aristocracy Is at present fre¬ 
quently used for the body of privileged persons in 
tie government of any institution,—for instance, in 
tie church. In the first French Revolution, Aristo- 


of America ; being admitted in 1912. 

This region was first visited by the Spanish in 
1588, and was afterwards explored under the direc¬ 
tion of the viceroy of Mexico In 1640 ; nothing was 
done, however, towards settling the country until 
the year 1680, when a military post was established 
by the Spanish on the site of the present city of 
Tucson. Under the untiring efforts of the Jesuits, 
an unbroken line of settlements sprung up from 
Tucson to the Sonora line, the northern boundary of 
Mexico, a distance of about one hundred miles ; but 
owing to the frequent attacks of the Indians, and 
the Mexican revolution of 1821, these settlements 
were abandoned. The first United States settlers 
were persons on their way to California In 1849. The 
United States acquired, by tbe treaty of Guadalupe 
Hidalgo, Feb. 2.1848. a large extent of country from 
Mexico, Including California and the adjacent terri¬ 
tories, and by the Gadsden purchase, Dec. 80, 1853, 
another large tract south of the former. Until 
1803, the territory of New Mexico included Arizona 
and also about 12,225 acres, which were detached and 
Included in Nevada. Arizona was organized as a 
separate territory by the act of congress of Feb. 24, 
10U8, U. S. Stat. at Large, 684. By this act. the terri¬ 
tory embraces " all that part of tne territory of New 
Mexico situated west or a line running due south, 
from the point where the southwest corner of the 
territory of Colorado loins the northern boundary 
of the territory of New Mexico, to the southern 
boundary of the territory of New Mexico." The 
frame oi government wav substantially the same as 
that of New Mexico, and the laws of New Mexico 
were substantially extended to Arixona._ 

In accordance with an act of Congress, in June, 1906, 
inhabitants of Arizona and New Mexico voted on the 
questioo of uni tins the territories into a einale state to be 
called Arizona, The vote of New Mexico was favor¬ 
able to union and statehood, but Arizona defeated it. 

In June. 1910, President Taft approved an enahling 
act providing for the admission of Arizona and New 
Mexico as separate states. Encvc. Britaonica. 

The constitution prepared by the constitutional 
convention was probably the most radical instrument 
ever formulated for tbe administration of a Btate. 
President Taft objected to the recall of Judges and the 
objectionable section was eliminated od Dec. 12. 1911. 
A resolution formally admitting Arixona was signed 
Feb. 14. 1912. New Int. Encyc. Be* Niw Mexico 

ARKAN SAS. One of the United states 
of America; being the twelfth admitted 
to the Union, 

It was formed of a part of the Louisiana territory, 
purchased of France by the United States, by treaty 
of April 80, 1008, and from that time until 1812 ft 
formed part of the Louisiana Territory ; from 1812 
to 1819 it was part of the Missouri Territory. By act 
of congress of March 2, 1819, a separate territorial 
government was established for Arkansas; 8 8Lat, 
L. 498. It was admitted to the Union by act of con¬ 
gress of June, 1886, and the first constitution of the 
state was adopted on the 80th January, 1886. The 
state passed an ordinance of secession, May 6,1861. 
It was restored to the Union under the reconstruc¬ 
tion acts of Congress, June 28.1887. The constitution 
of March 18. 1898, representing the reconstruction 
legislation of tbe period, made extensive changes in 
the state organization, and was superseded ln 1WT4 by 
the adoption of another which more nearly resem¬ 
bled that existing before the war. This was rati¬ 
fied by a popular vote on'the 18th October, 1874, and 
went Into effect October 80, 1871 

ARLES. Earnest. 

Used in Yorkshire In the phrase Arlcs-penny. 
Cow el. In Scotland It has the same signification. 
Bell. Diet. 

AH.M OF “ririTK BEA. A portion of 
the Bea projecting inland, in which the tide 
ebbs ana flow*. 

It includes bays, roads t creeks, coves, 
ports, and rivers where the water flows and 
reflows. An arm of the sea is considered 
as extending as far into the interior of a 
country as tne water of fresh rivers is pro¬ 
pelled backward by the ingreaB and pressure 
of the tide; Angell, Tide Wat. 2<f ed. 78 ; 
7 Pet. 824; 2 Dougl. 441; 6 Clark & F. 628 ; 
Oic Adm. 18. Arms of the sea, so closely 
embraced by land that a man standing on 
one shore can reasonably discern with the 
naked eye objects and what is done on the 
opposite shore, are within county limits; 
Bish. Cr. L. § 146; 2 East, P. C. 805; Rubs. 
A R. 243. Lord Coke said (Owen 122) that 
the admiral has no jurisdiction when a man 
may see' from one side to another. This 
was followed by Cockbum, C. J., in Reg. v. 


ARMED PEACE. See Peace, Armed. 

ABMI QEB (Lat.). An armor-bearer; 
an esquire. A title of dignity belonging to 
gentlemen authorized to bear amu. Ken- 
nett, Paroch. Antiq.; Cow el. 

In its earlier meaning, a servant who car¬ 
ried the arras of a knight. Spelican, Gloss. 

A tenant by scutage ; a servant or valet; 
applied, also to the higher servants in con¬ 
vents. S pel man, Gloss ; W is haw. 

ARMISTICE. A cessation of hostilities 
between belligerent nations for a consid¬ 
erable time. 

It is either partial and local, or general 
It differs from a mere suspension of arms, 
which takes place to enable the two armies 
to bury their dead, their chiefs to hold con¬ 
ferences or pourparlers, and the like. 
Vattel, Droit dea Gena, 1. 3, c. 10, § 233. 
Tho terms truce and armistice are some¬ 
times used in the same sense. See Truce. 

ARMS. Any thing that a man wears 
for his defence, or takes in his liands, or 
uses in his anger, to cast at or strike at 
another. Co. Litt. 161 b, 162 a ; Cromp. 
Just. P. 65; Cunning. Diet. 

The constitution of the United Stated, Amend, 
art. 2, declares that, " a well-regulated militia being 
necessary to the security of a free state, the right 
of the people to keep ana bear arms shall not be in¬ 
fringed." This is said to be not a right granted by 
the constitution, and not dependent upon that In¬ 
strument for Its existence. The amendment means 
no more than that this right shall not be infringed 
by congress; it restricts tne powers of the national 
government, leaving all matters of police regula¬ 
tions, for the protection of the people, to the states ; 
92 U. S. 553. 

An act forbidding the carrying of pistols, dirks, 
eLc., 1 b not repugnant to this article; tho "arms" 
referred to are the arms of a soldier, etc. ; 85 Tex. 
473. A statute prohibiting the wearing of concealed 
deadly weapons is constitutional; 77 Pa. 470 ; 3 
Heisk. 165; 53 Ga. 472 ; 31 Ark. 455 ; 7 Blackf. 572 ; 31 
Ala. 387 : contra. 2 Lltt. 00. See Story, Const. 6th ed. 
J 1805 ; Rawle, Const. 125. 

One who carries a pistol concealed in a 
satchel supported and carried by a strap 
over his snoulder, is guilty of carrying a 
concealed weapon about his person, al¬ 
though the satchel is locked'and the key is 
in his pocket; 94 Ala. 79 ; 86 Ga. 255. The 
fact that one carries a concealed weapon 
for the purpose of selling it does not excuse 
his act; 19 S. E. Rep. N. C. 364; nor does 
the fact that he lias repaired it and is re¬ 
turning it in his pocket; 68 Miss. 347; 
contra , 39 Mo. App. 47. The carrying of 
a pistol in the pocket for target practice 
does not constitute the offence of carrying 
a concealed weapon ; 39 Mo. App. 127. 

Signs of arms, or drawings, painted on 
shields, banners, and the like. Heraldic 
bearings. 

The arms of the United States are de¬ 
scribed in the resolution of congress of 
June 20, 1782. 

ARM Y*- A large force of armed men 
designed and organized for military service 
on land. 

The term “army” or “armies” has 
never been used by congress to include the 
navy or marines ; 2 Sawy. 205. See Troops. 

ARPENNU8. A measure of land of 
uncertain amount. It was called arpent 
also. Spelman, Gloss.; Cowel. 

In French Law. A measure of different 
amount in each of the sixty-four provinces. 
Guyot, Repert. Arpenteur. 

The measure was adopted in Louisiana; 
6 PeL 763. 

ARPENT. A quantity of land con¬ 
taining a French acre; 4 Hall, L. J. 618. 

ARPENTATOR. A measurer or bun 



ABBA 


H 


veyor of land. 

ABBA. In Civil Law. Earnest; evi¬ 
dence of a completed bargain. 

Used of a contract of marriage, an well as any 
other. Spelled, also, Arrha, Arran ; Calvin us Lex. 

ARRAIGN. To call a prisoner to the 
bar of the court to answer the matter 
charged in the indictment. 2 Hale, PI. Cr. 
216. To set in order. An assize may be 
arraigned; Littleton, § 242 ; 3 Mod. 273 ; 
Termea de la Ley ; Cow el. 

ARRAIGNMENT. In Criminal 
Practice. Calling the defendant to the 
bar of the court, to answer the accusation 
contained in the indictment. 

The first step in the proceeding consists 
in calling the defendant to the bar by his 
name, and commanding him to hold up his 
hand. 

This Is done for the purpose of completely Iden¬ 
tifying the prisoner os the person named In the in¬ 
dictment. The holding up bis hand Is not, how¬ 
ever, Indispensable; for ir the prisoner should re¬ 
fuse to do so, he may be identified by any admission 
that he is the person intended; 1 w. Bla. 88. Bee 
Archb. Cr. PL 138. 

The second step is the reading the indict¬ 
ment to the accused person. 

This Is done to enable him fully to understand the 
charge to be produced against him. The mode In 
which It is read la, after Baying. “ A B, hold up your 
hand/’ to proceed, “you stand indicted by the name 
of A B, late of, etc., for that you, on, etc., and then 
go through the whole of the Indictment. 

The third step is to ask the prisoner, 

“ How Bay you (A B), axe you guilty, or not 
guilty ? ” 

Upon this, if the prisoner confesses the charge, 
and It appears to the satisfaction of the judge that 
he rightly comprehends the effect of his plea, the 
confession is recorded, and nothing further is done 
till judgment. If, on the contrary, he answers, 

“ Not guilty,” that plea is entered for him, and the 
clerk or attorney-genera! replies that he is guilty ; 
when an issue 1s formed; 1 Mass. 96: see 4 Bla. 
Com. c. xxv. The holding up of the hand is no 
longer obligatory In England, though still main¬ 
tained in some or the United States with the quali¬ 
fication that if the defendant refuses to hold up his 
hand, but confesses that he is the person named, It 
is enough ; Wbarfr. Cr. PI. & Pr. Oth ed. $ 090. In 
cases wnero arraignment of the defendant is re- 

a ulred, a failure to arraign is fatal; 64 Ind. 159: 91 
itch. 471; 8 Plnn. (Wls.) 867: 1 Tex. Ap. 408; 63 
Cal. 480. See contra, 12 Kan. 660. In cases of a mis¬ 
trial (58 Go, 85), or removal to another court (89 
Md. 355), there need not be a fresh arraignment. 

If the defendant, when called upon, makes no an¬ 
swer, and it is a matter of doubt whether or not lie 
Is mute of m&llce, the court may direct a Jury to be 
forthwith Impanelled and sworn, to try whether the 
prisoner is mute of malice or ex xnsitatiotu Dei; 
and such jury may consist of any twelve men who 
may happen to be present. If a person is found to 
be mute ex vintatione Dei , the court in its discre¬ 
tion will use such means as may be sufficient to en¬ 
able the defendant to understand the charge and 
make his answer; and If this Is found impracti¬ 
cable, a plea of not guilty will be entered, and the 
trial proceed. But if the jury return a verdict that 
le ia mute fraudulently and wilfully, the court will 
pass sentence as upon a conviction ; 1 Mass. 103; 10 
Mete. Mass. 222 ; Archb. Cr. PI. 129: Carrlngt. Cr. 
Law 67 > 9 C. & K. 121; Rose. Cr. Ev. 8th ea. 199. 
See the case of a deaf person who could not be in¬ 
duced to plead ; 1 Leach, Cr. Cos. 451; of a person 
deaf and dumb ; 1 Leach, Cr. Cas. 102; 14 Mass. 207 : 

7 c, & P. 606 ; 0 Cox, Cr. Cas. 886 ; 8 C. A K. 828 ; 1 
Honst. Del. Cr. Cas. 29L 

ARRAMETTR. An ancient officer of a 
port, whose business was to load and unload 
vessels. 

There were formerly, in several ports of Guyenne, 
certain officers, called arrameurs , or stowers, who 
were master-carpenters by profession, and were 
paid by the merchants, who loaded the ship. Their 
business was to dispose right, and stow closely, all 
goods in casks, bales, boxes, bundles, or otherwise; 
to balance both sides, to fill up the vacant spaces, 
and manage everything to the best Advantage. It 
was not but that the greatest part of the ship’s 
crew understood this as well as these stowers, but 
they would not meddle with It, nor undertake it, to 
avoid falling under the merchant's displeasure, or 
being accountable for any ill accident that might 
happen by that means. There were also tacquiers, 
who were very ancient officers, as may be seen in 
the Theodosian code, Unica at Scaccariit Portu* 
Roman, lib. 14. Their business was to load and un¬ 
load vessels loaded with salt, corn, or flab, to pre¬ 
vent the ship's crew defrauding the merchant by 
false tale, or cheating him of his merchandise other¬ 
wise ; 1 Pet. A dm. App. xxv. 

ARRANGEMENT. Setting in order. 
2 Am. & Eng. Ency. 2nd ed., 830: 1 El. & 
B). 540. In that cose the court neld that 
from the context the words lt 'arrangements 
by deed” might include compositions with 
creditors. Id.; ibid. May ipiport an agree¬ 
ment in writing. Id.; 7 Q. B. L)iv. 125. 


ARRANGEMENT, DEED OF. A 

term used in England to express an assign¬ 
ment for the benefit of creditors. See Deed 
of Arrangement, 

ARRAS. In Spanish Law. The do¬ 
nation whioh the nusband makes to his 
wife, by reason or on account of marriage, 
and in consideration of the dote, or portion,' 
which he receives from her. Aso A Man. 
Inst. b. 1, t. 7, c. 3. 

The property contributed by the husband 
ad suslinenda onera matrimonii (for bear¬ 
ing the expenses). 

The husband is under no obligation to give arms; 
but It is a donation purely voluntary. He Is not 
permitted toglve in arras more than a tenth of his 
property. The arras la the exclusive property of 
the wife, subject to the husband’s usufruct during 
his life; Burge, Confl. Laws 417. 

ARRAY. In Practice. The whole body 
of jurors summoned to attend a court, as 
they are arrayed or arranged on the panel. 
See Challenges ; Dane, Abr. Index; 1 
Chit. Cr. Law 586 ; Cotnyns, Dig. Chal¬ 
lenge, B. 

ARRAY, COMMISSIONER OF. 

See Arrayer. 

ARRAYER. One of the officers who, 
in medieval England, were from time to 
time commissioned tp go into the counties 
to muster, array, and set in military order, 
the inhabitants; a commissioner of array. 
Stand. Diet.; Wharton. 

ARREARAGES. Arrears. 

ARREARS (Fr.). The remainder of an 
account or sum of money in the hands of an 
accountant. Any money due and unpaid at 
a givqn time. Cowel; Spelm&n, Gloss. 

“ In arrear H means overdue and unpaid. 
64 Miss. 157. 

ARRECT. To accuse. Arrectati , those 
accused or suspected. 

ARREST (Fr. arriter, to stay, to stop, 
to detain). To deprive a person of his lib¬ 
erty by legal authority. The seizing a per¬ 
son and detaining him in the oustodyof the 
law. See Baidw. 284. 

As ordinarily used, the terms arrest and attach¬ 
ment coincide tn meaning to some extent; though 
In strictness, aa a distinction, an arrest may be said 
to be the act resulting from the service of an at¬ 
tachment. And tn the more extended sense which 
ia sometimes given to attachment. Including the act 
of taking, it would seem to differ from arrest tn that 
lt Is more peculiarly applicable to a fairing of prop¬ 
erty, while arrest Is more commonly used in speak¬ 
ing of persons. 

The terms are, however, often Interchanged when 
peaking of the taking a man by virtue of legal au¬ 
thority. Arrest Is also applied in some Instances to 
a seizure and detention of personal chattels, espe¬ 
cially of ships and vessels: out this use of the term 
is not common in modern law. 

in Civil Practice. The apprehension 
offa person by virtue of a lawful authority 
to answer the demand against him in a civil 
action. 

One of the means whioh the law jpves the 
creditor to secure the person of his debtor 
whilo the suit is pending, or to compel him 
to give security for his appearance after 
judgment ; La. piv. Code art. 211. Acta 
which amount to a taking into custody are 
necessary to constitute an arrest; but there 
need be no actual force or manual touching 
the body ; it is enough if the party be with¬ 
in the power of the officer and Bubmit to 
the arrest; Cas. temp . Hardw. 801 ; 5 B. 
A P. 211; Bull. N. P. 02; 2 N. H. 810; 8 
Dana 190; 8 Harr. Del. 416; 1 Harp. 458; 
8 Me! 127; 1 Wend. 215; 21 Ala. 240; 20 
Ga, 869 ; 2 Blackf. 294; but mere words 
without submission are not sufficient; 2 
Hale, PI. Cr. 129 ; 18 Ark. 79; 18 Ired. 446. 
102 N. C. 129. 

Whom to be made by. It must be made 
by an offloer having proper authority. This 
is, in the United States, the sheriff, or one 
of his deputies, general or special (see United 
States Digest, Sheriff , and the statutes of 
the various states), or by a mere assistant 
of the officer. If he be so near os to be con¬ 
sidered as acting, though he do not actually 
make the arrest; Cowp. 66. 

The process of the United States courts is 
executed by a marshal. As to the power 
of the sergeant-at-arms of a legislative body 


to arrest lor contempt or other cause, see 1 
Kent 236, and notes ; Host. Law Rep. May, 
1860. An order of the United States House 
of Representatives declaring a witness be¬ 
fore one of its committees in contempt for 
not answering certain questions, end order¬ 
ing his arrest and imprisonment, is void 
and affords no defence to the sergeant-at- 
arms in an action for fblse imprisonment 
against him ; 103 U. S. 168, q. v. for a full 
discussion of the subject and review of the 
oases. 

Who is liable to. All persons found with¬ 
in the jurisdiction are liable to arrest, with 
the exception of certain specified classes, 
including ambassadors ana their servants, 
1 B. A C. 554 ; 8 D, A R. 25, 833 ; 4 Sandf. 
619; 4 Dali. 331; attorneys at law; bar¬ 
risters attending court or on circuit, 1 B 
Bla. 636 ; see 19 Ga. 608 ; 1 Phila. 217 ; 8 8im. 
877; 16 Yes. 412; 18 Johns 52; bail attending 
court as such, 1 H. Bla. 686; 1 Maule AS. 
688 ; bankrupts until the time for surrender 
is passed, and under some other circum¬ 
stances, 8 Term 475,534 ; 2 Ben. 38 ; bishops 
(but not in U, 8.); consuls-aeneral , 9 East 
447; though doubtful, and the privilege 
does not extend to consuls; 1 Taunt. 106; .1 
Maule A S. 284 ; 6 Ben. 556; clergymen, 
while performing divine service ; Bacon, 
Abr. Trespass; electors attending a public 
election ; 3 Conn. 537 : executors sued on the 
testator's liability; heirs sued as such : hurt- 
dredors sued os such ; insolvent debtors law¬ 
fully discharged ; 3 Maule A S. 595; 19 Pick 
260 ; and See 4 Taunt. 681 ; 5 Watts 141 ; 7 
Mete Mass.257; not when sued on subsequent 
liabilities dr promises, 6 Taunt, 563 ; see 4 
Harr. Del. 240; Irish peers , Btat. 39 & 40 
Geo. III. c. 07, § 4 ; judges on process from 
their own court, 8 Johns. 381 ; 1 Halst. 419 , 
but see 0 N. J. L. 419 ; mars/ml of the King * 
Bench ; members of congress and state leg in 
laturee while attending the respective a* 
sembhes to which they belong ; 4 Dali. 34 1 
4 Day 133 ; 2 Bay 406; 3 Gratt. 237 ; 1 Pa. 85. 
115 ; 2 Johns. Cias. 222 ; 8R. I. 453 ; militui 
men while engaged in the performance of 
military duty; officers of the army and 
militia, to some extent; 4 Taunt. 557 ; but 
see 8 Term, 105 ;_1 Dali. 29ff; BGa. 397; 16 
Iowa 000 ; 40 N. Y. 133; parties to a suit 
attending court; 11 East 439; Coxe 143; 2 
Ya. Cas. 381 ; 4 Dali. 387; 6 Mass. 245, 204 , 
12 Ill. 61; 5 Rich. 523; 1 Wash. C. C. 186: 

1 Pet. C. C. 41 ; see 1 Brev. N. C. 177 ; 29 
Ga. 217; 5 Cra. 677; including a court of 
insolvency, 2 Marsh. 57; 6 Taunt. 336; 1 V. 
A B. 316; 5 Gray 538 ; a ref ere -ce, 1 Cai 
115; 1 Rich, 194; the former pi 'sident of 
a foreign republic while residin, in on* of 
the U. S. ; 7 Hun 596 ; but a part arrc»i«- • 
on a criminal charge, and disci ;rged o" 
bail, may be arrested on civil process be¬ 
fore he leaves the court room ; 73 N. C. 394 ; 
soldiers , 8 Dana 190; 8 Ga. 397 ; sotvr- 
eigns, including, undoubtedly, governors of 
the st&tes; the Warden of the Fleet ; trif- 
nesses attending a judicial tribunal; 3 B. & 
Aid. 252; 7 Johns. 638 ; 3 Harr. Del. 517; 
by legal compulsion, 6 Mass. 264 ; 9 S. A H. 
147 ; 6 Cal. 33 ; 8 Cow. 381 ; 2 Penn. N. J. 
516; see 4 T. B. Monr. 540 ; wotnen, Wright, 
Ohio 455 ; but see 2 Abb. N. C. 198 ; 13 N. 
Y. 1;' and perhaps other classes, under 
local statutes; married women , on suits 
arising from contracts, 1 Term 486; 0 id. 
451 ; 7 Taunt. 55; but the privilege may 
be forfeited by her conduct, 1 B. A P. 8; 6 
id. 880 ; and the grounds of these early de¬ 
cisions are necessarily affected by the 
modem statutes permitting married women 
to contract and sue and be sued as if sole, 
but although the Pennsylvania act of 1887 
in section 2 authorizes her so to be sued on 
her oontract and for all torts, it has been 
held that a married woman is notwithstand¬ 
ing that section privileged from arrest 
under a capias; 2 W. N. C, (Pa.) 274. Be* 
ferenoe must be had in many of the 
above cases to statutes for modifications 
of the privilege. In all cases where the 
privilege attaches in consideration of an 
attendance at a specified place in a cer¬ 
tain character, it includes the stay and 
a reasonable time for going and returning ; 

2 W. Bla. 1118 ; 4 Dafl. 829 ; 2 Johns, Cas. 
233; 6 Blackf. 278; 8 Harr. Del. 517; 
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\ Wash. lSt>; but not including delays in 
| 1 i,' wav ; 8 It. ijt Aid. 353 | 4 Doll. 829; or 
lU n unions : 19 Pick. 1?60. A person brought 
from one stale into another under federal 

rr.vees in an extradition proceeding,- and 
discharged therefrom, cannot be arrested 
under civil process until he has reasonable 
time to return to the state from which he 
came : 41 Fevl. Rep. 472. 

H*V.v and triirn it may be made. An 
arrest may be made in any place, except 
in the actual or constructive presence of 
court, and the defendant s own house; 4 
Bla. Com. 288; 6 Taunt 246; Cowp. 1 
(coafro, 78 N. C. 394); and even there the 
officer may break inner doors to find the 
defendant when the outer door is open ; 5 
Johns. 852 ; 8 Taunt. 250 ; Cowp. 2. See 
10 Wend. 800. It cannot be made on Sun- 
dav or any public holiday ; Stat. 29 Car. II. 
c. 7 ; contra, 6 Blackf. 447. 

An officer with a proper writ may law¬ 
fully stop a train to arrest the railroad en¬ 
gineer running it; 20 Ohio L. J. 464 ; 60 
Vt 588, 

Discharge from arrest on mesne process 
mar be obtained by giving sufficient bail, 
which the officer is bound to take ; 1 Bingh. 
103; 8 Maule & S. 283; 6 Term 355: 15 
Fast 320; but when the arrest is on final 
process, giving bail does not authorize a 
discharge. 

Lf the defendant otherwise withdraw 
himself from arrest, or if the officer dis¬ 
charge him, without authority, it is an es¬ 
cape ; and the sheriff is liable to the plaintiff. 
See Escape. If the party is withdrawn for¬ 
cibly from the custody of the officer by 
third persons, it is a rescue. See Rescue. 

Extended facilities are offered to poor 
debtors to obtain a discharge under the stat¬ 
utes of most if not all of the states of the 
United States. In consequence, except in 
cases of apprehended fraud, as in the con¬ 
cealment of property or an intention to 
abscond, arrests are infrequently made. 
See, as to excepted cases, 19 Conn. 640; 
28 Me. 45. 

Generally. An unauthorized arrest, aa 
under process materially irregular or in¬ 
formal ; 26 N. H. 268 : 6 Barb. 664 ; 5 Ired, 
72 ; 3 H. & M*H. 113; 8 Yerg. 892 ; 86 Me. 
866 ; 2 R. I. 436 ; 1 Conn.. 40; 18 Mass. 286; 
see 20 Vt. 321; or process issuing from a 
court which has no general jurisdiction of 
the subject-matter; 10 Coke 68; 2 Wils. 
2'5, 884; 10 B. & C. 28; 8 Q. B. 1020; 1 
Gray 1 ; 4 Conn. 107 ; 1 Dl. 18; 7 Ala. 
518 ; 2 Fla. 171; 3 Dev. 471; 4 B. Monr. 
230 ; 21 N. H. 262 ; 0 Ga. 73 ; 37 Me. 130 ; 
8 Cra. 448; 1 Curt. C. C. 311; and see 5 
Wend. 170; 16 Barb. 268 ; 5 N. Y/ 881; 3 
Burn. 215 ; is void ; but if the failure of 
jurisdiction be as to person, place, or pro¬ 
cess, it must appear on the warrant, to have 
this effect; Bull. N. P. 83 ; 5 Wend. 175 ; 8 
liarb. 17 ; 12 Vt. 881 ; 6 Ill. 401; 1 Rich. 
147; 2 J. J. Marsh. 44; 1 Conn. 40; 6 Blackf. 
249, 344 ; 8 Munf. 458 ; 18 Mo. 171 ; 3 Binn. 
38 ; 8 Mete. Maas. 326; 1 R. I. 464; 1 Mood. 
281; 8 Burr. 1766; 1 W. Bla. 555. The ar¬ 
rest of the wrong perBon ; 2 Scott K. B. 86; 
1 M. & G. 775; 2 Taunt 400; 8 N. JH. 
400 ; 4 Wend. 555; 9 id. 810; renders the 
officer liable for a trespass to the party 
arrested. See 1 Bennett & H. Lead. Crhn. 
Cas. 180-184. 

In Criminal Cases. The apprehending 
or detaining of the person in order to be 
forthcoming to answer an alleged or sus¬ 
pected crime' 

. arrest U said to be more properly used 

“ . s ad apprehension In criminal. Thus, 

a man ia arr eted under a capiat ad respondendum. 

«SiI2S2y 0d * d ****** * WWTmnt him 


iTho may make. The person to whom 
the warrant is addressed is the proper per¬ 
son In case a warrant has been iwued, 
whether be be described by name; Salk. 
176; 24 Wend. 418 ; 2 Ired. 201 ; or by his 
£ Bc »; 1 * c - 288; 2 D. & B. 4*4; 7 

Exch. 827 ; 6 Barb. 654. See 1 M— 488. 
But, if the authority of the warrant is in- 
gffhcient, he may be liable as a trespasser. 


Any peace officer, as a justice of the 
peace, 1 Hale, PI. Or. 86 ; sheriff, 1 Saund. 
<7 ; 1 Taunt. 46 ; coroner, 4 Bla. Coin. 292 ; 
constable, 83 Eng. L. A Eq. 788; 36 N. II. 
240 ; or watchman, 8 Taunt. 14 ; 8 Canipb. 
420; may without a warrant arrest any 
person committing a felony in his presence ; 
0 Binn. 818; Sullivan, Lect, 402 ; 8 Haw¬ 
kins, PI. Cr. 164; 71 Ill. 78; 76 Mo. 281; 
17 Ga. 194 ; or committing a breach of the 
peace, during its continuance or immedi¬ 
ately afterwards ; 1 C. A; P. 40 ; 82 Eng. L. 
A iJq. 186; 8 Wend. 384; 1 Root, Conn. 00 ; 
2 Nott. A M’C. 475; 1 Pet C. C. 890 ; or if 
he is sufficiently near to hear what is said 
and the sound of the blows, although he 
cannot see for the darkness ; 107 N. C. 812. 
80 Ga. 430; 11 Ohio St 550 ; 70 N. C. 10; 01 
Pa. 352; or even to prevent the commission ; 
and such officer may arrest any one whom he 
reasonably suspects of having committed a 
felony, whether a felony has actually been 
committed or not; 8 Campb. 420 ; 5 Cush. 
281 ; 6 Hump hr. 58 ; 0 Binn. 810 ; 8 Wend. 
850; 1 N. H. 54; whether acting on his 
own knowledge or facts oo mm union ted by 
others; 6 B. A C. 635 ; but not unless the 
offence amount to a felony; 78 Ill. 78; 5 
Exch. 870 ; 5 Cush. 281; 11 id. 240, 415. 
See Russ. A R. 329 ; 85 Ky. 123. But a 
constable cannot arrest for an ordinary 
misdemeanor without a warrant, unless 
present at the time of the offence ; 50 N. J. 
L. 189; 54 N. Y. Super. Ct. 880 ; 01 Mich. 
445 ; 154 Mass. 25 ; 44 Mo. App. 513. As to 
the .power to make arrest without a war¬ 
rant, see 30 Cent. LaW J. 860, note. See 
Felony. 

A private person who is present when a 
felony is committed, 1 Mood. 93 ; 3 Wend, 
353; 12 Ga, 293 ; or during the commission 
of a breach of the peace; 10 C. A F. 28: 
25 Vt. 261; or sees another in the act of 
carrying away property he has stolen; 
30 Fed. Rep. 168; may and should arrest 
the felon, and may upon reasonable 
suspicion that the person arrested is the 
felon, if a felony has been committed.; 4 
Taunt. 84, 85 ; 1 Price, Exch. 525 ; 45 Fed. 
Rep. 851; but in defence to an action he 
must allege and prove the offence to have 
been committed ; 1 M. A W. 810; 0 C. AP. 
084, 728 ; 8 Wend. 858; 5 Cush. 281 ; and 
also that he had reasonable grounds for 
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swan-ant in making an aneet, but a special 
officer must if it is demanded; 100 nTc. 


6 Blackf. 406 ; 18 AU. 195 ; 5 Humphr. 857 ; 
12. Pick. 824 ; 4 Wash. CL C. 62. And see 3 
Strobh. 540 ; 8 W. A 8. 808 ; 2 C. A P. 301, 
565 ; 1 Benn. AH. L. Cas. 148-7 ; 73 Ill. 100. 
As to arrest to prevent the commission of 
crimes, see 2 B. A P. 260 ; 9 C. A P. 262. 
Where a private party attempts to mcke an 
arrest for riot on the order of a. justice after 
offenders have dispersed, he becomes a tres¬ 
passer and may be resisted ; 107 N. C. 948. 
A private detective, in pursuit of a fugitive 
from justice in another state, cannot arrest 
without a warrant by merely procuring a 
policeman to make the arrest; 85 Fed. Rep. 
110 ; nor can such detective forcibly detain 
the defendant to await a legal order of 
arrest; 10 N. Y. Boa 449. As to arrest by 
hue and cry, see HUE and Cry. As to 
arrest by military officers, see 7 How. 1. 

Who liable to* Any person is liable to 
arrest for crime, except ambassadors and 
their servants; 8 Man, 197; 27 Vt. 702 ; 7 
WalL 488. 

No legal arrest of a voter can be made on 
election day for cause relating to his suf¬ 
frage ; 88 Fed. Rep. 108. 

when and where It may be made. An 
arrest may be made at night as well as by 
day; and for treason, felony, breach of the 
peace, or generally for an indictable offence, 
on Sunday as well as on other days \ 16 M. 
A W. 172; 18 Mass. 547 ; 24 Me. 158. And 
the officer may break open doors even of 
the criminal's own house; 10 Cush. 501 ; 
14 B. Monr. 805 (even to arrest a pereon 
therein, not the owner; 120 Mass. 190); 
although he must first demand admission 
and be refused after giving notice of his 
business: Russell on Cr. 840; 15 Gray 74; 
1 Root 184 ; as may a private person in 


fresh pursuit, under circumstances which 
authorize him to make an arrest; 4 Bla. 
Com. 298. 

In must be made within the jurisdiction 
of the court under whose authority the 
officer acts ; 1 Hill, N. Y. 877 ; 2 Cra. 187 ; 
8 Vt. 194; 8 Harr. Del. 410; and see 4 
Maule A 8. 861; 1 B. A C. 288 ; and juris¬ 
diction for this purpose can be extended to 
foreign countries only by virtue of treaties 
or express laws of those countries ; 1 Bish. 
Cr. Law g 598; Wheat. Int. Law, 8d Eng. 
ed. $ 118; 10 8. A R. 125; 12 Vt. 081; 1 
W. A M. 06; 1 Barb. 248 ; 1 Park. Crim. 108, 
429. And see, as between the states of the 
United States, 5 How. 215; 5 Mete. Mass. 
580; 4 Day 121; R. M. Charlt. 120; 2 
Humphr. 258. As to arrest in a different 
county; 41 Ind. 181. As to what con¬ 
stitutes an arrest; 2 Thomp. A C. 224; 
100 Mass. 79; 21 Ala. 240 ; 50 Vt. 728 ; 22 
Mich. 260. 

Manner of making. An officer authorized 
to make an arrest, whether by warrant or 
from the circumstances, may use necessary 
force ; 2 Bish, Cr. Law 87; 9 Port, Ala. 
195 ; 8 Harr. Del. 568 ; 24 Me. 168 ; 16 Barb. 
268 ; 4 Cush. 60; 7 Blackf. 64 ; 2 Ired. 52; 
4 B. A C. 590 : 43 Tex. 98 (but he may not 
strike except in self-defence); he may kill 
the felon if he cannot otherwise be taken ; 
see 7 C. A P. 140; 2 Mood. A R. 89; 78 Ill. 
78; see 1 Hugh. 560 ; and so may a private 
person in making an arrest which he is en¬ 
joined to make ; 4 Bla. Com. 293 ; and if the 
officer or private person is killed, in such 
case it is murder. In making an arrest for 
misdemeanor, an officer can kill or inflict 
bodily harm upon the person only when he 
is placed in like danger ; 11 Ky. L. Rep. 07 ; 
55 Ark. 502. Reading a warrant and di¬ 
recting the defendant to appear, is not an 
arrest; 82 III. 485 ; but see 76 Tex. 141. 
Arresting the body and exhibiting the pro¬ 
cess is enough ; 50 Vt. 728. 

When an offender is not resisting but 
fleeing, an officer in making an arrest for 
a misdemeanor has no ri^ht to kill or shoot, 
although he may do bo m case of felony; 
85 Ky. 480. 

See Justification. 

ARREST OF JUDG MENT . In 
Practice. The act of a court by which the 
judges refuse to give judgment, because 
upon the face of the record it appears that 
the plaintiff is not entitled to it. 

A motion for arrest of judgment must be 
grounded on some objection arising on the 
face of the record itself; 44 La. Ann. 969 ; 
45 Ill. App. 511 ; and no defect in the evi¬ 
dence or irregularity at the trial can be 
urged in this stage of the proceedings. But 
any want of sufficient certainty in the in¬ 
dictment, as in the statement of time or 
place (where material), of the person against 
whom the offence was committed, or of 
the facts and circumstances constituting the 
offence, or otherwise, which is not aided 
by the verdict, is a ground for arresting the 
judgment In criminal cases, an arrest of 
judgment is founded on exceptions to the 
indictment. In civil cases whatever is al¬ 
leged in arrest of judgment must be such 
matter as would on demurrer have been 
sufficient to overturn the action or plea. 
In the applicability of the rule there is no 
difference between civil and criminal cases ; 
60 Pa. 307. Although the defendant him¬ 
self omits to make any motion in arrest of 
judgment, the court, if, on a review of the 
case, It is satisfied that the defendant has 
not been found guilty of any offence in 
law, will of itself arrest the judgment; 1 
East 146. Where a statute upon which an 
indictment is founded was repealed after 
the finding of the indictment, but before 
plea pleaded, the court arrested the judg¬ 
ment ; 18 Q. B. 701 ; Dears! 8. See also 8 
Ad. A E. 490 ; 1 Russ. A R. 429; 11 Pick. 
850; 12 Cush. 501. If the judgment is. ar¬ 
rested, all the proceedings are set aside, and 
judgment of acquittal ib given ; but this 
will be no bar to a new indictment; Comyna. 
Dig. Indictment, N. ; 1 Bish. Cr. Law 996. 

Where a judgment rendered has been re¬ 
versed, and a new trial granted, which is 
had upon the samp indictment in the same 
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court, a motion in arrest 6f judgment on 
the ground of a former acauittal of a higher 
offence charged in the indictment, is good 
where such facts appear in the record ; 12 
So. Rep. (Fla.) 525. 

ARREST ANDIS BONIS NE DIS8I 
PENT UR. In English Law. A writ 
for him whose cattle or goods, being taken 
during a controversy, are likely to be wasted 
and consumed. 

ARRESTEE. In Sootoh Law. He 
in whose hands a debt, or property in his 
possession, has been arrested by a regular 
arrestment. 

If, In contempt of the arrestment, he make pay¬ 
ment of the sum or deliver the goods arrested to 
the common debtor, he Is not only liable criminally 
for breach of the arrestment, but he must pay the 
debt again to the arrester ; Erekine, Inst. 8. 0. 6. 

arttrs-i-kk. In Scotch Law. One 
who sues out and obtains an arrestment of 
his debtor’s goods or movable obligations. 
Erekine, Inst. 8. 6. 1. 

ARRESTMENT. In Scotch Law. 

Securing a criminal’s person till trial, or 
that of a debtor till he give security judicio 
sisti. The order of a judge, by which he 
who is debtor in a movable obligation to 
the arrester’s debtor is prohibited to make 
payment or delivery tin the debt due to the 
arrester be paid or secured. Erekine, Inst. 
3. 0. 1 ; 1. 2. 12. 

Where arrestment proceeds on a depending action 
it may be loosed by the common debtor's giving 
security to the arrester for his debt, in the event it 
shall be found due ; Erekine, Inst. 8. 8. 7. 

ARRET (Fr.). A judgment, sentence, 
or decree of a court of competent jurisdic¬ 
tion. 

The term Is derived from the French law, and Is 
used In Canada and Louisi ana 

Saisie arr4t is an attachment of property 
in the hands of a third person. La. Code 
Pr. art. 209 ; 2 Low. C. 77 ; 5 id. 198, 216. 

ARRE ’it esu (arrectatus, i. e. ad rec¬ 
tum vocatus). 

Convened before a judge and charged 
with a crime. 

A<1 rectum malefactorem Is, according to Brae ton, 
to have a malefactor forthcoming to be put on his 
trial. 

Imputed or laid to one’s charge ; as, no 
folly may be arretted to any one under age. 
Bracton, 1. 8, tr. 2, c. 10; Cunningham, 
Diet. 


ARRHJE. Money or other valuable 
things given by the buyer to the seller, for 
the purpose of evidencing the contract; 
earnest. 


There are two kinds of arrhse: one kind given 
when a contract lum only been proposed ; the other 
when a sale has actually taken place/ Those which 
are given when a bargain has been merely proposed, 
before it lias been concluded, form the matter or 
the contract, by which he who gives the arrhse con¬ 
sents and agrees to lose them, and to transfer the 
title to them in the opposite party, in case he should 
refuse to complete the proposed bargain ; and the 
receiver of arrhee Is obliged on his part to return 
double the amount to the giver of them In case he 
should fail to complete his part of the contract; 
Pothler, Con.tr. de Vente, n. 486. After the contract 
of sale has been completed, the purchaser usually 
gives arrhse as evidence that the contract has been 
perfected. Arrhse are therefore defined quod ante 
pretium datur, et fidem fecit contract ut, facti toti- 
usque pecunuz oolvendee. Id. n. 006 ; Cod. 4. 40. 2. 

ARRIAGE AND CARRIAGE. Ser¬ 
vices of an indefinite amount formerly ex¬ 
acted from tenants under the Scotch law. 
Bell, Diet. 


ARRTTgR BAN. A second summons to 
join the lord, addressed to those who had 
neglected the first. A summons of the in¬ 
feriors or vassals of the lord. Spelman, 
Gloss. 

To be distinguished from artbannwm. 

ARRTRR-R FIEF (Fr.). An inferior 
fee granted out of a superior. 

ARRIVAL. The act of coming to or 
reaching a place. 2 A. & E. Ency. (2nd ed.), 
915. 

As used in the Wilson Law means delivery 
of the goods to the consignee, and not merely 
reaching their destination. 203 U. S. 272. 

Ships. To be an arrival, the vessel must 


have dropped its anchor or moored. 2 A. & 
E. Encv., id. ; 17 Mass. 190. A vessel driven 
ashore by stress of weather has not arrived. 
(Ref. U. S. Rev. Stat., § 2867.) Id. ; 39 
Fed. Rep. 765. 

Distinguished from Enter. Arrive 
and enter are not synonymous, and there cer¬ 
tainly may be an arrival without an actual 
entnr or attempt to enter. Id .; 5 Mason 
(U. S.) 120. 

ARRi VIS. To come to a particular 
place ; to reach a particular or certain 
place. See cases in Leake, Contr., and in 
Abb. Diet. ; 1 Brook. 411 ; 2 Cush. 489 ; 8 
B. & C. 119 ; 5 Mason 182; 9 How. 872. 

ABROGATION. The adoption of a 

E irebn sui juris. 1 Brown, Civ. Law 119; 
ig. 1. 7. 5; Inst. 1. 11. 8. 

ARABS IN LE MAIN. (Burning in 
the hand.) The punishment inflicted on 
thoee who received the benefit of clergy. 
Termes de la Ley. 

ARSON (Lat. ardere, to bum). The 
malicious burning of the house of another. 
• Co. 8d Inst. 06; Bish. Cr. L. § 415; 4 Bla. 
Com. 220 ; 2 Pick. 820; 10 Cush. 479; 7 
Gratt. 019; 9 Ala. 175; 7 Blackf. 108; 1 
Leach, Cr. Cas. 218; 51 Cal. 819; 12 Bush 
248 ; Ch. Cr. Law 226 ; but it is not anion to 
demolish the house first and then bum the 
materia]; 25 Tex. App. 199. 

In some states by statute there are degrees 
of areon. The house, or some part of it, 
however small, must be consumed by fire ; 
9 C, & P. 45 ; 10 Mass. 105; 5 Ired. 850. 
Where the house is simply scorched or 
smoked and the fire is not communicated 
to the building the crime of areon is not 
complete ; 80 Tex. App. 340. The question 
of burning is one of fact for the jury ; 1 
Mood. Cr. Cas. 898 ; 6 Cush. 427. 

It must be another's house; 1 Bish. Cr. 
Law § 889 ; but aliter under the N. H, stat¬ 
ute ; 51 N. H. 176: but if a man set fire to 
his own house with a view to bum his 
neighbor’s, and does so, it is, at least, a 
great misdemeanor; 1 Hale, PI. Cr. 568 ; 2 
East, PI. Cr. 1027 ; W. Jones 351; 2 Pick. 
825 ; 34 Me. 428 ; 2 N. & M’C. 30 ; 8 Gratt. 
024; 5 B. & Ad. 27. See 1 Park. Cr. Cas. 
500 ; 2 Johns. 105 ; 7 Blackf. 108; 32 Vt. 
58. If he sets fire to a school house with the 
intention of burning an adjoining dwelling, 
which actually happens, he is guilty of 
arson ; 29 S. W. Rep. (Ky.) 221. 

The house of another must be burned, to 
constitute arson at common law; but the 
term “house” comprehends not only the 
very mansion-house, but all out-houses 
which are parcel thereof, though not con¬ 
tiguous to it, nor under the same roof, such 
as the bam, stable, cow-house, sheep-house, 
dairy-house, mill-house, and the like, being 
within the curtilage, or same common fence, 
as the mansion itself; 4 C. 4 P. 245 ; 20 
Conn. 245; 10 Johns. 203 ; 8 Ired. 570 ; 3 
Rich. 242 ; 5 Whart. 427 ; Cl. Cr. Law 221 ; 
4 Leigh 088 ; 4 Call 109; 88 N. C. 650 ; 71 
N. Y. 501 ; 26 Ohio St. 420. And it has also 
been said that the burning of a bam, though 
no part of the mansion, ir it has com or hay 
in it, is felony at common law ; 1 Hale, P. 
C. 607 ; 4 C. & P. 245 ; 5 W. & 8. 885 ; contra , 
81 Ill. 565. In Massachusetts, the statute 
refere to the dwelling-house strictly; 10 
Cush. 478. Where a prisoner set fire to hie 
cell, in order to effect an escape, held, not 
areon ; 18 Johns. 115 : but see 1 Whart. Cr. 
L. 9th ed. §829 ; 8 Call 109; 49 Ala. 30 ; 2 Ida¬ 
ho 1182; $2 Tex. Cr. R. 584. The burning 
must have been both malicious and wilful; 
Roscoe, Cr. Ev. 8th ed. 289 ; 2 East, PI. Cr. 
1019, 1031; 1 Bishop, Cr. L. § 259 ; 38 Miss. 
100; 68 id. 839. And generally, if the act 
is proved to have been done wilfully, it may 
be inferred to have been done maliciously, 
unless the contrary is proved ; 1 Russ. & K. 
Cr. Cas. 20 ; Cl. Cr. Law 229. On a charge 
of areon for setting fire to a mill, an intent 
to injure or defraud the mill-owners will be 
conclusively inferred from the wilful act of 
firing; 1 Russ. & R. Cr. Cas. 207 ; 2 B. & 
C. 284. But this doctrine can only arise 
where the act is wilful, and therefore, if 
the fire appears to be the result of accident, 
the party who is the cause of it will not 


be liable; 58 Ga. 88 ; 47 Ill. 588. 

In some states by statute a wife may 1*? 
guilty of arson by burning a husband’^ 
property; 1 Ind. App. 140. 

It is a felony at common law, and origin¬ 
ally punishable with death ; Co. 8d Inst. 
00 ; 2 East, Pi. Cr. 1015 ; 5 W.& 9. 885; but. 
this is otherwise, to a considerable extent,, 
by statute; 8 Rich. 8. C. 270 ; 4 Dev. 805 
4 Call 109; 5 Cra C. C. 78. If homicide 
result, the act is murder ; 1 Green, N. J.. 
861; 1 Bish. Cr. Law 801. See Chimes. 

It is not an indictable offence^t common • 
law to bum one’s own house to defraud in 
surera; 1 Whart. Cr. L. 9th ed. § 848. 
otherwise in some states by statute; fll 
N. H. 170; 19 N. Y. 587 ; 82 CaL 16(7. 

ARSURA. The trial of money by heat 
mg it after it was coined. Now obsolete. 

ART. A principle put in practice ami - 
applied to some art, machine, manufacture 
or composition of matter. 4 Mas. 1; sen 
Act of Cong. July 8, 1870. 

Copper-plate printing on the back of r 
bank-note is an art for which a patent maj 
be granted; 4 Wash. C. C. 9; see, also, i 
Fisher 188 ; 7 Wall. 295 ; 15 How. 267; as i/ 

“ loet arts,” 10 How. 477. See Science. 

ART AND MYSTERY OF TAH 
NING BUSINEBS. The phrase wili 
include the art of currying, or not, according 
to the general sense in the place where it i* 
used. 2 Dana (Ky.) 131. 

ART AND PART. In Sootoh Law 

The offence committed by one who aids «'*/ 
assists the commission of a crime, but wi ; 
is not the principal or chief actor in »i. 
actual commission. An accessary, 
principal in the second degree. Pater* 
Comp. 

A person may be guilty, art and part, either 
giving advice or counsel to commit the crime, 
by giving warrant or mandate to commit it; in in 
actually assisting the criminal In the axeciitlon 

In the more atrocious crimes, it seems agreed that 
the adviser is equally punishable with the criminal 
and that, in the slighter offences, the circunmtHn<-rr 
arising from the adviser's lesser age, the Jocular 
careless manner of giving the advice, etc., m»> *■* 
received as pleas for softening the punishment 

One who gives a mandate to commit a crlnir - 
he is the first spring of the action, seems more *<*>" - 
than the person employed as the instrument la «i« 
cuting it. 

Assistance may be given to the committer of *■ 
crime, not only In the actual execution, but prtM< 
ous to it, by furnishing him, with a criminal lnU'nt 
withpolson, arms, or other means of pereetrauofi 
it. Tnat sort of assistance which Is not gfveu umi 
after the criminal act, and which is commonly cn hr' 
abetting, though it be itself criminal, does not in'- 
art and part or the principal crime ; Erekine, In** 

4. 4. 10. 


ARTICLE. A distinct part of a writing 
or instrument consisting or two or nmr< 
particulars. 

ARTICLED CLERK. See Clems 
Articled. 

ARTICLES (Lat. articulus t artu*. <i 
joint). Divisions of a written or printed 
document .or agreement. 

A specification of distinct matters 
upon or established by authority or requn 
ing judicial action. 


The fundamental idea of an article Is that of an 
object comprising some Integral part of a compi* 1 * 
whole. See Worcester, Diet. The term may be hi> 
plied, for example, to a single complete question in 
a series of interrogatories; the statement of tM* 
undertakings and liabilities of the various partita 
to an agreement in any given event, where Severn! 
contingencies are provided for in the same agroo 
ment [ a statement of a variety of powers secured 
to a branch of government by a constitution ; ■ 
statement of particular regulations in reference t< 
one general subject of legislation In a system oi 
laws ; and In many other instances resembling therw 
in principle. It Is also used in the plural of th< 
subject made up of these separate and related at 
tides, as, articles of agreement, articles of war. t h« 
different divisions generally having,' however, som. 
relation to each other, though not necessarily a de 
pen deuce upon each other. 


In Chanoery Practice. A formal 
written statement of objections to the cred¬ 
ibility of witnesses in a cause in chancery, 
filed by a party to the proceedings after 
the depositions have been taken and pub- 

^The object of articles is to enable the 
party filing them to introduce evidence to 
discredit the witnesses to whom the-objec- 
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of the contracting parties severally set out; 
the agreement that the parties do by the 
instrument enter into a partnership, ex¬ 
pressed in such terms as to distinguish it 
from a covenant to enter into partnership 
at a subsequent time ; the date, and neces¬ 
sary stipulations, some of the more com¬ 
mon of which follow. 

The commencement of the partnership 
should be expressly provided for. The date 
of the articles is the time, when no other 
time is fixed by them; 5 B. <fe C. 108; Lindl. 
Part. 2d Am. ed. *201, *412; 31 Ala. 
123 ; 20 Me. 413; 10 Paige 82; if notdated, 
parol evidence is admissible to show that 
they were not intended to take effect at the 
time of their execution ; 17 C. B. 625. 

The duration of the partnership should be 
stated. It may be for life, for a limited 
period of time, or for a limited number of 
adventures. -When a term is fixed, it 
endures until that period has elapsed; 
when no term qr limitation is fixed, the 
partnership may be dissolved at the will of 
either partner; 17 Ves. 298 ; 3 Ross. L. 
C. Com. Law,. 011; 51 Ind. 478 ; 70 N. Y. 
373; Lindl. Partn. 2d Am. ed. *121, 
*413 ; see 150 Pa. 20. Dissolution fol¬ 
lows immediately and inevitably on the 
death of a partner; Pare, Partn. § 342; 
31 Minn. 180 ; but provision may be made 
for the succession of the executors, or ad¬ 
ministrators or a child or children of a 
deceased partner to his place and- rights; 

2 How. 500 ; 8 Am. L. Rev. 041; 12 La. 
Ann. 620 ; 9 Ves, Ch. 600 ; 7 Pet. 580. 
Where a provision is made for a succession 
by appointment, and the partner dies 
without appointing, his executors or ad¬ 
ministrators may continue the partnership 
or not, at their option ; 1 McClel. & Y. 679 ; 
Coll. Ch. 157. A*continuance of the part-: 
nership beyond the period fixed for its ter- : 
mination, in the absence of circumstances 
showing intent, will be implied to be upon 
the basis of the old articles; 6 Mas. 170, 
185; 15 Ves. Ch. 218; 1 MoU. Ch. 400; but 
it will be considered as at will, and not as 
renewed for a further definite period ; 17 
Ves. 307. 

Persons dealing with a partnership are 
not bound by any stipulation as to its 
dissolution or continuance, unless they 
have actual notice before completing con¬ 
tracts with the firm ; 78 Ga. 108 ; 148 Mass. 
498. 

The nature of the business and the place 
of carrying it on should be very carefully 
and exactly specified. Courts of equity 
will grant an injunction when one or mote 
of the partners attempt, against the wishes 
of one or more of them, to extend such 
business beyond the provision contained 
in tiie articles; Story, Partn. § 103 ; Lindl. 
Partn. 2d Am. ed. *412; 32 N. H. 9; 4 
Johns. Ch. 573 ; Pars. Partn. § 149. 

The name of the firm should be ascer¬ 
tained. The members of the partnership 
are required to use the name thus agreed 
upon, and a departure from it will' make 
them, individually liable to third persons 
or to their partners, in particular cases; 
Lindl. Partn. 2d Am. ed. *413; £Jac. & W. 
206; 9 Ad. & E. 814; Story, Partn. §§ 102, 
130, 142, 202 ; 45 Barb. 209. 

The management of the business, or of 
some particular branch of it, is frequently 
intrusted by stipulation to one partner, and 
such partner will be protected in his rights 
by equity ; Story, Partn. §§ 172, 182, 103. 
202 ; and see La. Civ. Code art. 2838; Fo- 
thier, SociiU, n. 71 ; Dig. 14, 1, 1, 18; Po- 
thier, Pand. 14, 1, 4; or it may be to a 
majority of the partners, and should be 
where they are numerous. See Partners. 

The manner of furnishing capital and 
stock should be provided for. When a part¬ 
ner is required to furnish his proportion of 
the stock at stated periods, or pay by instal¬ 
ments, he wilt, where there are no stipular 
tions to the contrary, be considered a debtor 
to the firm ; Story, Partn. 6 208; 1 Swanst. 
89. As to the fulfilment or some conditions 
precedent by a partner, such as the payment 
of so much capital, etc., see lindl. Partn. 
2d Am. ed. *410; 1 Wins. Saund. 820 a. 
Sometimes a provision is inserted that real 
estate and fixtures belonging to the firm 


shall be considered, aa between the partners, 
not as partnership but as several property ; 

1 App. Cas. 181 ; 42 Ark. 390 ; 70 Ind. 167; 
38 N. J. Eq. 609. In cases of bankruptcy, 
this property will be treated as the separate 
property of the partners ; Collyer, Partn. 
Bth ed. §§ 905, 909 ; 5 Ves. 189 ; 3 Madd. 63. 

The apportionment of profits and losses 
should be provided for. The law distributes 
these equally, in the absence of controlling 
circumstances, without rega rd to the capital 
furnished by each ; Pare. Part. 172 ; Btory, 
Partn. 24 ; 8 Kent 28; 6 Wend. 203. But 
see 7 Bligh 432; 6 Wils. & S. 18; 20 Beav. 
98 : 16 Ohio 899. 

Very frequently the articles provide for! 
the division qt profits and determine the' 
proportion in which each partner takes his 
share. There is nothing to prevent their 
makin g any bargain on this subject that 
they see fit to make; Fare. Partn. § 172. 

Periodical accounts of the property of the 
partnership may be stipulated for. These, 
when settled, are at least primA facie evi¬ 
dence of the facts they contain; 7 Sim. 289. 
It is proper to stipulate that an account set¬ 
tled shall be conclusive; Lindl. Partn. 2d 
Am. ed. *420, *421. 

The expulsion of a partner for gross mis¬ 
conduct, bankruptcy, or other specified 
causes may be provided tor; and the pro¬ 
vision will govern, when the case occurs. 
See 10 Hare 498; L. R. 9 Ex. 190 ; Pare. 
Partn. 100, n ; 28 Pa. 804. 

A settlement of the affairs of the partner¬ 
ship should always be provided for. It is 
generally accomplished in one of the three 
following ways: first , by turning all the 
assets into cash, and, after paying all the 
liabilities of the partnership, dividing such 
money in proportion to the several interests 
of the parties; or, second , by providing that 
one or more of the partners shall be entitled 
to purchase the shares of the others at a 
valuation; 20 Beav. 442; or, third , that all 
the property of the partnership shall be 
appraised, and that alter paying the part¬ 
nership debts it shall be divided m the pro¬ 
per proportions. The first of these modes 
is aaopted by courts of equity in. the ab¬ 
sence of express stipulations i Lindl. Partn. 
2d Am. ea. (Ewell) *429, *430; Story, 
Partn.§ 207; 8 Sim. 529; but see 8 Madd. 
140; 3 Imre 681. Where partnership accounts 
have been fully settled, an express promise 
by one to pay the balance due to another 
is not necessary; 78 CaL 226. 

Submission of disputes to arbitration is 
provided for frequently, but Bucks clause 
is nugatory, as no action will lie for a breach; 
Story, Partn. § 215; and (except in England, 
under Com. L. Proc. Act, 1854) it is no de¬ 
fence to an action relative to the matter to be 
referred. Pars. Partn. 170; see Lindl. Partn. 
2d Am. ed. (Ewell) *451. Where the settle¬ 
ment of partnership accounts is made by 
arbitrators without fraud, it will not be 
disturbed; 13S. W. Rep. (Ky.)109. 

The article should be executed by the par¬ 
ties, but need not be under seal. See Par¬ 
ties ; Partners ; Partnership. 

ARTICLES OP THE PEACE. A 

oomplaint made before a court of competent 
jurisdiction by one who has just cause to 
fear that an injury to his person or property 
is about to be committed or caused by the 
party complained of, alleging the causes of 
his belief, and asking the protection of the 
court. 

The object of articles is to compel the party 
complained of to find sureties of the peace. 
This will be granted when the articles are 
on oath ; 1 Str. 627 ; 12 Med. 248 ; 12 Ad. & 
E. 599; unless the articles on their faoe are 
false; 2 Burr.800; 8 4d, 1932; orareoffered 
under suspicious circumstances; 2 Str. 885 ; 
1 W. 31a. 288. Their truth cannot be con¬ 
troverted by affidavit or otherwise ; but 
exception may "be taken to their sufficiency, 
or affidavits for reduction of the amount of 
bail tendered; 8 Str. 1202; 13 East 171, 

ARTICLES OF ROUP. In Scotch 
Law. The conditions under which property 
is offered for sale at auction. Paterson, 
Comp. 

ARTICLES OP SET. In Scotch Law. 


An agreement for a lease. Paterson, Comp. 

ARTICLES OP WAR. The code of 
laws established for the government of the 
army. 

The term is used in this sense both in Eng¬ 
land and the United States. The term also 
includes the code established for the govern¬ 
ment of the navy. See Rev. Stat. U. S. 
§ 1342, as to the army, and § 1624, as to 
the navy; Martial Law. 

ARTICULATE ADJUDICATION. 
In Scotch Law. Separate adjudication 
for each of several claims of a creditor. 

It is so made in order that a mistake in 
accumulating one debt need not affect the 
proceedings on other claims which are cor¬ 
rectly accumulated. 

ARTICULI CLERI. Articles of the 
clergy. The title of a statute passed in the 
reign of Edward II., for the purpose of ad¬ 
justing the questions of jurisdiction then 
existing between the ecclesiastical and 
temporal courts. The statute known rs 
circumspecte agalis (q . tO passed in the reign 
of Edward 1., dealt with the same subject. 
Burrill; Reeves Hist. Eng. Law. 

ARTIFICER. One who buys goods in 
order to reduce them by his own art, or in 
dustry, into other forms, and then to sell 
them. 3 T. B. Mon. 335. 

The term applies, to those who are actually 
and personally engaged or employed to du 
mechanical work or tne like, and not to those 
taking contracts for labor to be done by 
others; 7 El. & Bl. 135. 

One by whom anything is made. 2 Am. 
& Eng. Ency. 2nd ed., 947 ; 4 Strobh. (S. C.! 
365. A skilled workman. Id.; 13 Q. B 
Div. 832. One is no less an artificer because 
he is at liberty to employ other workmen 
under him. Id.; 14 C. B. N. S. 554. 

AR ’i 1 ! tff nTAT. . Having its existence in 
the given manner by virtue of or in con¬ 
sideration only of the law. 

Artificial person. A body, company, or 
corporation considered in law as an indi 
vidual. 

ARTIFICIAL PRESUMPTIONS. 

Presumptions which derive" from the law r 
technical or artificial operation and effect, 
beyond their mere natural tendency to pro¬ 
duce belief; and operate unifonnly, without 
applying the process of reasoning on which 
they are founded to the circumstances of tin* 
particular case. 

ARURA. Day’s work at ploughing 

AS (Lat.). A pound. 

It was composed of twelve ounces. The parte wore 
reckoned (as may be seen in the law, Sereum fit 
hceredibus, Inst. lib. xliL Pandect) as follows : unrw. 
1 ounce; sextans, 9 ounces ; triens , 8 ounces; 
dram, 4 ounces; guincunx, fi ounces; semi*, « 
ounces; septunx, 7 ounces ; bes, 8 ounces; dodran*, 
9 ounces; Sexian*, 10 ounces ; deunx, 1J ounces. 

The whole of a thing ; solidum quid . 

Thus, as signified the whole of an inheritance ■ 
tha t an heir exasse was ah heir of the whole inhsrr 
ance. An heir «x triente, ex semisse, ex besse^t* 
deunce, was ad h6ir of one-thirdy on&hAlf , two- 
thirds, or eleven-twelfths. 

AS DOWER. “As dower” and “in 
lieu of dower” are often used interchanges* 
bly ” 112 S, W. 911. 

AS FAR AS THE LAW ALLOWS. 

An entry to extend in a certain direction “a % 
far as the law allows,”’ and to extend back 
for quantity, must be surveyed three times 
as long as wide. Hughes (Ky.) 170. 

AS GOOD AS. A title bond binding 
the vendors “to have as good a deed as can 
be had to all the boundary claimed by them, 
imports an obligation by the vendors to make 
a good title and warrant it generally. 89 
Ky. 75,118. W. 807. 

AS PROVIDED. There is a distinc¬ 
tion between the words “as provided” and 
“in the manner provided”: the former may 
be controlled by express limitation in the 
statute while the latter must not be so con¬ 
trolled. 228 U. 8. 580. 
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ASSAULT AND BATTERY 


AS SOON AS. 8ce Soon. 

AS SOON AS I CAN. A promise to 
pay j»o*m as the debtor possibly can, is 
in the contemplation of law a promise to |u\y 
pre^»nily. 1 Bibb (Kv.) 307. 

ASCENDANTS (Lat. ascender*. to as- 
v^nd, to go up to, to climb up to). Those 
from whom a person is descended, or from 
whom he derives his birth, however remote 
they may be. 

Ererr one hw two oacenfianta at the first degree, 
hie father and mother ; four at the second degree, 
bk pn+roml jcrandfatbar and ffrandmoth^r, and nis 
maternal grandfather and grandmother ; eight at 
the third. Thua, In going up we ascend by various 
Unea, which fork at every generation. By this prog¬ 
ress sixteen ascendants are found at the fourth de¬ 
gree ; thirty-two, at the fifth; sixty-four, at the 
sixth : one hundred and twenty-eight, at the sev¬ 
enth, and so on. By this progressive increase, a per¬ 
son has at the twenty-fifth generat Ion thirty-three 
million five hundred and fifty-four thousand four 
hundred and thirty-two ascendants. But, as many 
of the ascendants of s person have descended from 
the same ancestor the lines which were forked re¬ 
unite to the first common ancestor, from whom the 
other descends : and this multiplication, thus fre¬ 
quently Interrupted by the common ancestors, may 
bo reduced to a few persons. 

ASCERTAIN. To render definite or 
fixed : as, to ascertain the relief due. Ander¬ 
son ; 2 Bl. Com. 65, 465. To make sure or 
certain ; to establish, determine, settle. Id.; 
Worcester. Abo, to acquire information as 
to a fact; to become possessed of knowledge 
respecting an event or transaction ; to learn 
the truth as to a matter capable of proof. / d. 

AS CBIP TTHUS. One enrolled ; for¬ 
eigners who have been enrolled. Among 
the Romans, ascriptitii were foreigners who 
had been naturalized, and who had in gen¬ 
eral the same rights as natives. Nov. 22, 
c. 17 ; Cod. 11,47. Aseripfitu is the plural. 

ASIDE, SET. To annul, vacate, make 
void. Anderson ; 61 Mo. 171. To defeat 
the effect or operation of. Id.; 116 Ill. 250. 

ASPH YXIA. In Medical Jurispru- 
denoe. Suspended animation produced by 
non-conversion of the venous blood of the 
lungs into arterial. 

This term applies to the situation of persons who 
hare been asphyxiated by submersion or drowning ; 
by breathing mephitic gas; by suspension or 
strangulation. In a legal point of view, it Is always 
proper to ascertain 'whatner the person who has 
thus ben deprived of his senses Is the victim of 
another, whether the injury has been caused by ac¬ 
cident, or whether it is the act of the sufferer him 
■eft. See 1 Hamilton, Leg. Med. 11 a, L30; 1 Wh. A BL 
Med. Jut. 584. 

ASPORTATION (Lat asporfafto). 
The act of carrying a thing away ; the re¬ 
moving a thing from one place to another. 


ASSART, ESSART. In Old English 
Law, The act of grubbing up woodland and 
making it fit for cultivation, considered an 
offence if done without a license. The land 
itself thus treated was also called assart, 
or assarted, land. To assart meant to pull 
up by the roots, to clear. Burrill; Jacob. 

ASSART, RENTS. Rent formerly 

£ aid to the crown, in England, for forest 
nds assarted Jacob See Assart. New 

Diet. 

ASSASSINATION. Murder com¬ 
mitted for hire, without provocation or 
cause of resentment given to the murderer 
by the person upon whom the crime is 
committed. Erftkine, Inst. b. 4, t. 4, n. 40. 

A murder committed treacherously, with 
advantage of time, place, or other cirotun- 


A88AULT. An unlawful offer or at¬ 
tempt with force or violence to do a cor¬ 
poreal hurt to another. 

Force unlawfu.lv directed or applied to 
the person of another under such oirenm- 
•tances as to cause a well-founded appre¬ 
hension of immediate peril. Bkh. Cr. Law 
640. 

Aggravated assault is one committed 
with the intention of committing some 
additional crime. Simple assault is one 
committed witb no intention to do any 
other injury. 


_kult is gsnsmUy coupled with buttery, end for 

the excellent practical reason that they aenerally 
go together; but the asmuilt is rather the Initiation 
or offer to commit the act of which the battery Is 
the consummation. An assault is Included in ovory 
battery ; I Hawk. PI. Or. c. 6s, } t. 

Where a person la only aaanultrd, still the form of 
the declaration Is the same as where there has been 
a battery. “ that the defendant assaulted, and beat, 
bruised, and wounded the plaintiff ; " 1 Saund. 6th* 
ed. 14a. The word “ill-treated" Is frequently In¬ 
serted : and If the assaulting and Ill-treating are 
justified in the plea, although the beating, bruising, 
and wounding are not. yet It is held that the plea 
amounts to a Justification of the battery ; 7 Taunt. 
689; 1 J. B. Moore 490. So where the plaintiff de¬ 
clared, in trespass, for assaulting him, seizing and 
laying hold of him. and Imprisoning him, and the 
defendant pleaded a justification under a writ of 
capias, it was held, that the plea admitted a battery ; 

8 M. «£ W. 28. But where hi trespass for assaulting 
the p laintiff , and throwing water upon him, and 
algo wetting and damaging his clothes, the defend¬ 
ant pleaded a justification as to assaulting the 
plaintiff and wetting and damag, *ig his clothes, it 
was held, that, though the declaration alleged a 
battery, yet the matter Justified by the plea did not 
amount to a battery ; 8 Ad. & E. 609; 3 Nev. & P. 
564. 

Any act causing a well-founded appre- 
bensiou of immediate peril from a force 
already partially or fully put in motion is 
an assault; 4 C. A P. 349 ; 9 id. 463. 626; 
110 Mass. 407 ; 1 Ired. 125, 375 ; 11 id. 475 ; 

1 S. A R. 347 ; 3 btrobh. 137 ; 9 Ala. 79 ; 2 
Wash. C. C. 435 ; unless justifiable. But if 
justifiable, then it is not necessarily either 
a battery or an assault. Whether the act, 
therefore, in any particular case is an as¬ 
sault and battery, or a gentle imposition of 
hands, or application of force, depends 
upon-the question whether there was iusti- 
fiable cause. If, therefore, the evidence 
fails to show the act to have been unjusti¬ 
fiable, or leaves that question in doubt, the 
criminal act is not proved, and the party 
charged is entitled to an acquittal; 2 Mete. 
Maas. 24, 26 ; 1 Gray 68, 64. Any threaten¬ 
ing gesture, allowing in itself, or by words 
accompanying it, an immediate intention 
coupled with ability to commit a battery, 
is an assault; 25 Tex. App. 244 ; 85 Ala. 11; 
48 Mich. 527 ; 1 Wash. 435 ; but an approach 
with gesticulations and menaces was held 
not an assault; 88 Va. 1017 ; words are not 
legal provocation to justify an assault 
and battery ; 17 S. E. Rep. (S. C.) 691; 64 
Vt. 212. It is an assault where one 
strikes at another with a. stick without 
hitting hiDK 1 Hawk. PI. Cr. 110. Shoot¬ 
ing into a crowd is an assault upon each 
member of the crowd; 49 Ark. 156; an 
officer is guilty of an assault in shooting at 
a fleeing prisoner, who had been arrested 
for misdemeanor, whether he intended to 
hit the prisoner or not; 106 N. C. 728. 

If a master take indecent liberties with a 
female scholar, without her consent, though 
she does not resist, it is an assault; R. <fc 
R. Cr. Cas. 180 ; 6 Cox, Cr. Cas. 64 ; 9 C. & 
P. 722 ; 6 Tex. App. 249. So, if a medical 
practitioner unnecessarily strips a female 
patient naked, under the pretence that he 
cannot otherwise judge of her illness, it is 
an assault, if he assisted to take off her 
clothes; 1 Moody 19; 1 Lew. 11. Where 
a medical man had connection with a girl 
fourteen years of age, under the pretence 
that he was thereby treating her medically 
for the complaint for which he was attend¬ 
ing her, she making no resistance solely 
from the bond fide belief that such was the 
case, it was held that he was properly con¬ 
victed of an assault; 1 Den. Cr. Cas. 580; 
4 Cox, Cr. Cas. 220 ; Tempi. & M. 218. But 
an attempt to commit the misdemeanor of 
having carnal knowledge of a girl between 
ten and twelve years old; is not an assault, 
by reason of the consent of the girl; 8 C. <fc 
P. 574, 589 ; 9 id. 218 ; 3Mood. 128 ; 7 Cox, 
Or. Cas. 145. And see 1 Den. Cr. Cas. 877 ; 
2 C. & K. 967 ; 8 Cox, Cr. Cas. 266. But it 
has been held that one may be convicted 
of an assault upon the person of a girl under 
ten yean of age with intent to commit a 
rape, whether she c o nse nt ed or mrinftn1; 70 
.Cat 467. One k not guilty of an assault if 
he takes hold of a womans hand puts 
bis arm around tar shoulder, nnl«— he does 
so without her consent or with an intent to 
injure her ; 21 Tex. App. 454. One is guilty 
of assault and battery Who delivers to an¬ 
other a thing to be eaten, knowing that it 
oontainsa foreign substance and concealing 


me fact, if the other, in ignorance, eats it 
and is injured ; 114 Mass. 208 ; but see 3 
Mood. A It. 581 ; 2 C. & K. 912 ; 1 Cox, Cr. 
Cas. 281 ; 50 Barb. 128. An unlawful im¬ 
prisonment is also an assault; 1 Hawk. PI. 
Cr. o. 62, § 1. A negligent attack may be 
an assault; Whart. Cr. L. 9th ed. §608, n. 
See Steph. Dig. Cr. I* 5th ed. § 248. 

A teacher has aright to punish his pupils 
for misbehavior; out this punishment 
must be reasonable and proportioned to 
the gravity of the pupil's misconduct; and 
must be Inflicted in the honest perform¬ 
ance of the teacher's duty, not with the 
mere intent of gratifying his private ill-will 
or malice. If it is unreasonable and exces¬ 
sive, is inflicted with an improper weapon, 
)r is disproportioned to tne offence for 
which it is inflicted, the teacher wHl be 
guilty of an assault; 113 Ind. 276 ; 19 N, C. 
365 ; 118 N. C. 685 ; 8. C. 18 S. E. Rep. 256 ; 
23 S. E. Rep. (N. C.) 481; 25 8. W. Rep. 
(Tex.) 125. The punishment must be for 
some specific offence which the pupil has 
committed, and which he knows he is pun¬ 
ished for ; 50 la. 145. If a person over the 
ago of twenty-one voluntarily attends 
school, he thereby waives any privilege 
which his age confers, and may be pun¬ 
ished for misbehavior as any other pupils ; 
45 la. 248. A teacher has no right, how¬ 
ever, to punish a child for neglecting or 
refusing to study certain branches from 
which the parents of the child have re¬ 
quested chat it might be excused, or which 
they have forbidden it to pursue, if those 
facts arp known to the teacher. The 
proper remedy in such a case is to exclude 
the pupil from the school; 50 la. 145; 85 
Wis. 59. 

The teacher has in his favor the presump¬ 
tion that he has only done his duty, in 
addition to the general presumption of 
innocence; 113 Ind. 278; oO la. 145; ana 
in determining the reasonableness of the 
punishment, the judgment of the teacher 
as to what was required by the situation 
should have weight, as in the case of a 
parent under similar circumstances. The 
reasonableness must, therefore, be deter¬ 
mined upon the f acts of each particular 
case ; 113 Ind. 278. When a proper weapon 
has been used, the character of the chas¬ 
tisement, as regards its cruelty or excess, 
must be determined by considering the 
nature of the offence for which it was in¬ 
flicted, the age, physical and mental con¬ 
dition, as well as the personal attributes 
of the pupil, and the deportment of the 
teacher; 118 Ind. 276; 14 Tex. App. 81; 
and since the legitimate object Of chastise¬ 
ment is to inflict punishment by the pain 
which it causes, as well as the degradation 
it implies, it does not follow that chastise¬ 
ment was cruel or excessive because pain 
was caused or abrasions of the skin re¬ 
sulted from the use of a switch by the 
teacher; 118 Ind. 276. 

A teacher will be liable for prosecution, 
If he inflict such punishment as produces 
i or threatens lasting mischief, or if he in¬ 
flict punishment, not in the honest per¬ 
formance of duty, but under the pretext 
of dqty to gratify malice; 19 N. C. o65 ; 23 
8. E. Rep. (N. C.) 481. But a charge to 
the jury that “ malice means bad temper, 
hi gh temper, quick temper; and if the 
Injury was inflicted from malice, as above 
defined, then they should convict the de¬ 
fendant,” is erroneous; for malice may 
exist without temper, and may not exist 
although the act be done while under the 
Influence of temper, bad, high or quick. 
General malice, or malice against ell man¬ 
kind, “is wickedness, a disposition to do 
wrong, a black .and diabolical heart, re¬ 
gardless of social duty, end fatally bent on 
mischief.” Particular malioe k “ill-will, 
grudge, a desire to be revenged on a partic¬ 
ular person.” This distinction should be 
explained to the jury, and the te r m “ mal¬ 
ice ” should be accurately defined ; 28 S. E. 
Rep. (N.C.)481. 3eeRATTKBT; Commotion. 

ASSAULT AND BATTERY. Mere 
acts oT negligence do not constitute an 
“assault ana battery” within the meaning of 
a statute, even when trespass would lie. 94 
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Ky. 433, 22 S. W. 650. See Adequate 
Cause. 

ASSAY. See Annual Assay. 

ASSAY OFFICE. An establishment, 
or department, in which the manipulationn 
attending the assay of bullion and coins are 
conducted. 

Assay offices are established at New 
York, Boise City, Idaho, and Charlotte, 
North Carolina (R- S. §S 8405 et seq.); and 
also at Helena, Mont. (18 Stat. L. 45), and 
St. Louis, Mo. (21 Stat. L. 322). Sec. 8553 
rovides that the business of the United 
tates assay office at New York shall be in 
all respects similar to that of the mints, 
except that bars only, and not coin, shall 
be manufactured therein; and no metals 
shall be purchased for minor coinage. All 
bullion intended by the depositor to be con¬ 
verted into coins of the United States, and 
silver bullion purchased for coinage, when 
assayed, parted, and refined, and its net 
value certified, shall be transferred to the 
mint at Philadelphia, under such directions 
as shall be made by the Secretary of the 
Treasury, at"the expense of the contingent 
fund of the mint, and shall be there coined, 
and the proceeds returned to the assay 
office. 

Sec. 3558 provides that the business of 
the mint of the United States at Denver, 
while conducted as an assay office, that of 
the United States assay office at Boise City, 
and that of any other assay offices hereafter 
established, shall be confined to the receipt 
of gold and silver bullion, for melting and 
assaying, to be returned to depositors of 
the same, in bars, with the weight and fine¬ 
ness stamped thereon. 

The assay office is also subject to the laws 
and regulations applied to the mint; R. S. 
§3502. 

ASSECURABE (Lat.). To assure; to 
make secure by pledges, or any solemn 
interposition of faith, Speltnan, Gloss.; 
Cowel. 

AJSSECTCTBATTON. In European 
Law. Assurance ; insurance of a vessel, 
freight, or cargo. Opposition to the decree 
of Grenoble. Ferriere, 

ASSECTJBATOB. An insurer. 

ASSEDATION. In Scotch Law. An 
old term, used indiscriminately to signify 
a lease or feu-right. Bell’s Diet.; Erskine, 
Inst. lib. 2, tit. 6, § 20. 

ASSEMBLY. The meeting of a num¬ 
ber of persons in the same place. 

Political assemblies are those required by 
the constitution and laws : for example, 
the general assembly, which includes the 
senate and house of representatives. The 
meeting of the electore of the president and 
vice-president of the United States may 
also be called an assembly 

Popular assemblies are those where the 
people meet to deliberate upon their rights 
these are guaranteed by the constitution. 
(J, S. Const. Amend, art 1. 

Unlawful assembly is the meeting of 
three or more persons to do an unlawful 
act, although they may not carry their 
purpose into execution. Cl. Cr. Law. 841. 

It differs from a riot or rout, because (n each of 
the latter cases there is some act done besides the 
simple meeting. See 1 Ired. 30 ; 9 C. & P. 01, 431; 6 
id. 154 ; 1 Biah. Cr. Law | 585 ; 2 id. 1256, 1259. 

ASSENT. Approval of something done. 
An undertaking to do something in com¬ 
pliance with a request. 

In strictness, assent is to be distinguished from 
consent, which denotes a willingness that something 
about to be done, be clone ; acceptance , compliance 
with, or receipt of, something offered ; ratification, 
rendering valid something done without authority ; 
and approval , an expression of satisfaction with 
some act done for the benefit of another beside the 
party approving. But in practice the term Is often 
used in the sense of acceptance and approval. 
Thus, an offer is said to be assented to, although 
properly an offer and acceptance complete an agree¬ 
ment. It U apprehended that this confusion has 
arisen from the fact that a request, assent, and con¬ 
currence of the party requesting complete a con¬ 
tract as fully as an offer and acceptance. Thus, it 
is said there must be a request on one Bide, and as¬ 
sent-on the other. In every contract; 5 Bingh. n. c. 
75 : and this assent becomes a promise enforceable 


by the party requesting, when he hM done any¬ 
thing to entitle him to the right. Assent thus be¬ 
comes in reality (so far as it is assent merely, and 
not acceptance) an offer made In response to a re¬ 
quest. Assent and approval, as applied to acts of 
parliament and of congress, have become con¬ 
founded, from the fact that the bills of parliament 
were originally requests from parliament to the 
Icing. See 1 Bla. Com. 183. 

Express assent is that which ig openly de¬ 
clared . Implied assent is that which is pre¬ 
sumed by law. 

Unless express dissent is shown, accept¬ 
ance of what it is for a person’s benefit to 
take, is presumed, as in the case of a con¬ 
veyance of land ; 2 Ventr. 201 ; 3 Mod. 206 ; 
8 Lev. 284 ; 3 B. & Aid. 31; 1 Binn. 502; 
5 S. & R. 523; 14 id. 296 ; 12 Mass. 461 ; 2 
Hay w. 234 ; 4 Day 395 ; 20 Johns. 184 ; 15 
Wend. 656; 4 Halst. 161 ; 6 Vt. 411; the 
assent (or acceptance) of the grantee to the 
delivery of a deed by a person other than 
the grantor, vests the title in him frofn the 
time of the delivery by the grantor to that 
third person ; 9 Mass. 807 ; 8 Mete. Mass. 
436 ; 9 Ill. 176; 6 N. H. 71 ; 4 Day 66 ; 20 
Johns. 187 ; 2 Ired. Eq. 657 ; 5B.&C. 671; 
a devise which draws after it no charge or 
risk of loss, is presumed to have been ac¬ 
cepted by the devisee ; 17 Mass. 73 ; 8 Munf. 
345; 4 id. 332; 8 Watts 9. See 1 Wash. 
C, C. 70. 

Assent must be to the same thing done or 
offered in the same sense ; 1 Sumn. C. C. 
218 ; 3 Johns. 534 ; 7 id. 470; 18 Ala. 605 ; 

3 Cal. 147 ; 4 Wheat. 225 ; 5 M. & W. 575 ; 
it must comprehend the whole of the prop¬ 
osition, must be exactly equal to its extent 
and provisions, and must not qualify them 
by any new matter ; 5 M. & W. 535; 4 
Whart. 369; 3 Wend. 459; 11 N. Y. 441; 1 
Mete. Mass. 93; 1 Pars. Contr. 400. 

In general, when an assignment is made 
to one for the benefit of creditors, the assent 
of the assignee will be presumed ; 1 Binn. 
502, 518 ; 6 W. & S. 339; 8 Leigh 272, 281. 
But see 24 Wend. 280; 12 Wis. 248. 

ASSERT. To maintain or defend by 
words or measures; to vindicate. 5G Corn. 
559, quoling Webster's Diet. 

To stale positively or plainly; declare the 
truth of. Stand. Diet. 

ASSESS, To rate or fix the proportion 
which every person has to pay of any par¬ 
ticular tax. 

To tax. 

To adjust the shares of a contribution by 
several towards a common beneficial object 
according to the benefit received. 

To fix the value of ; to fix the amount of. 

ASSESSMENT. Determining the 
value of a man’s property or occupation for 
the purpose of levying a tax. 

Determining the share of a tax to be paid 
by each individual. 

Laying a tax. 

Adjusting the shares of a contribution by 
several towards a common beneficial object 
according to the benefit received. 

See Special Assessmi nt. 

The term is used In this latter sense in New York, 
distinguishing some kinds of local taxation, where¬ 
by a peculiar benefit arises to the parties, from gen¬ 
eral taxation ; 11 Johns. 77 ; 8 Wend. 268; 4 Hill 76; 

4 N. Y. 419. 

Of Damages. Fixing the amount of 
damages to which the prevailing party in 
a suit is entitled. 

It may be done by the court through its 
proper officer, the clerk or prothonotary, 
where the assessment i9 a mere matter of 
calculation, but must be by a jury iq other 
cases. See Damaoes. 

In Insurance. An apportionment made 
in general average upon tne various articles 
and interests at riBk, according to their value 
at the time and place of being in safety, for 
contribution for damage and sacrifices 
purposely made, and expenses incurred for 
escape from impending common peril. 2 
Phil!. Ins. c. xv. 

It is also made upon premium notes given 
by the members of mutual fire insurance 
companies, constituting their capital, and 
being a substitute for the investment of the 
paid up stock of a stock-company; the lia¬ 
bility to such assessments being regulated 


by the charter and the by-laws ; May, Ins. 
§549; Beach, Ins. Law 10 ; 14 Barb. 374 ; 9 
Cush. 140; 18 Minn. 185 ; 86 N. H. 252 ; 15 
Abb. Pr. 00 ; 186 Pa. 499. A member of a 
mutual insurance company, who has paid 
something on a premium note, can be as¬ 
sessed for further losses to the face of the 
note only ; 82 Wis. 488. The i ight to assess 
is strictly construed, the notes being merely 
conditional promises to pay ; 40 Mo. 39 ; 19 
la. 502 ; 23 Barb. 656 : May, Ins. § 557. 

ASSESSMENT COMPANY. See 

Insurance, Assessment Insurance. 

ASSESSMENT INSURANCE. See 

Insurance. 

ASSESSORS. Those appointed to make 
assessments. 

In Civil and Scotch Law. Persons 
skilled in law, selected to advise the judges 
of the inferior courts. Bell, Diet.: Dig. 1. 
22; Cod. 1. 51. 

ASSETS (Fr. assez, enough). 

All the stock in trade, cash, and all avail¬ 
able property belonging to a merchant or 
company. 

The property in the hands of an heir, exec¬ 
utor, administrator, or trustee, which is 
legally or equitably chargeable with the 
obligations which such heir, executor, ad¬ 
ministrator, or other trustee is, as such, re¬ 
quired to discharge. 

Assets enter mains . Assets in hand. 
Such property as at once comes to the ex¬ 
ecutor or other trustee, for the purpose of 
satisfying claims against him as such. 
Termes ae la Ley . 

Equitable assets. Such as can be reached 
only by the aid of a court of equity, and 
which are to be divided, pari passu, among 
all the creditors; 2 Fonblanque 401; Willis, 
Trust. 118. 

Legal assets. Such as constitute the fund 
for the payment of debts according to their 
legal priority. 

Assets per descent . That portion of the 
ancestor’s estate which descends to the heir, 
and which is sufficient to charge him, as far 
as it goes, with the specialty debts of his 
ancestors; 2 Williams, Ex. 7th Am. ed. 
*1553. 

Personal assets. Goods and personal 
chattels to which the executor or adminis¬ 
trator is entitled. 

Real assets. Such as descend to the heir, 
as an estate in fee-simple. 

In the United States, generally, by stat¬ 
ute, all the property of the deceased, real 
and personal, is liable for his debts, and, in 
equity, is to be applied as follows, when no 
statute prescribes a different order of *)■ 
plication, exhausting all the assets of each 
class before proceeding to the next: First, 
the personal estate not specifically be¬ 
queathed ; second , real estate devised or 
ordered to be sold for the payment of debts : 
third , real estate descended £>ut not charged 
with debts; fourth , real estate devised, 
charged generally with the payment of 
debts; fifth, general pecuniary legacies 
pro. rata ; sixth, real estate devised, n<>< 
charged with debts ; 4 Kent 421 ; 2 Wh. & 
T. Lead. Cas. 72. 

With regard to the distinction between 
realty and personalty in this respect, grow¬ 
ing crops go to the administrator ; 7 Mass. 
34 ; 6 N. Y. 597 ; 135 Ill. 257 ; lie is entitled 
to a crop of cotton, the cultivation of which 
was practically completed at intestate's 
death, although it was harvested and sold 
by the heirs ; 95 Ala. 304. See 90 Ala. 536; 
so do mil-series, though not trees in general; 

1 Mete. Mass. 423 ; 4 Cush. 380; as do 
bricks in a kiln ; 22 Pick. 110; so do build¬ 
ings held as personal property by consent 
of the land-owner ; 9 Gill J. 171 ; so do 
chattels real, as interests for years and 
mortgagee; and hence the administrator 
must bring the action if the mortgagor die 
before foreclosing ; 3 A. K. Marsh. 249 ; 80 
does rent, provided the intestate dies before 
it is due; oil produced after testator’s death 
and acoruing as royalty, being the consid¬ 
eration for the lease, is not of the corpus 
but a part of the income of the estate : 188 
Pa. 806. Fixtures go to the heir ; 2 Smith, 
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U*d. CMs. 99; llH.AO. 114 : 2 Pet. 187 : 
0 Me. 107 ; 20 Wend. 028 ; 0 Conn. 07. And 
nee Krrrrras as to what are fixture*. In 
copyrights and patents the administrator 
has right enough to get them extended and 
berona the customary time : 4 How. 040, 
7li. When realty is personalty as between 
executor and legatees, see 78 Hun 180. 
Where land is sold in partition, and one 
dies before the proceeds are distributed, his 
share passes as personalty to his adminis¬ 
trator : M Mo. App. 380. Land which an 
executor is directAi to sell is personalty; 
6 Vm. 520 ; 8 Vee. 547 ; 101 Pa. 444 ; but a 
naked discretionary power of sale will not 
work a conversion until it is exercised ; 180 
Pa. 14: 100 id. 05; 100 id. 441. Where 
tire right of eminent domain has been ex¬ 
ercised it converts the Land into personalty 
in Pennsylvania; 3 D. R. Pa. 187 ; but not 
in New Jersey ; 20 Atl. Rep. (N. J.) 692. The 
wife's paraphernalia he cannot take from 
her. in England, for the benefit of the 
children and heirs, but be may for that 
of creditors. In the United States; gener¬ 
ally, the wearing apparel of widows and 
minors is retained by them, and is not 
assets. So among things reserved is the 
widow’s quarantine, i. e. forty days of food 
and clothing: 5 N. H. 495; 10 Pick. 430. 
In Pennsylvania, a statute gives the widow 
and children 0300 for their support in pref¬ 
erence even to creditors. 

Where title assets consist of two or more 
funds, and at law a part of the creditors 
can resort to either fund, but the others 
can resort to one only, courts of equity ex¬ 
ercise the authority to marshal (as it is 
called) the assets, and by compelling the 
more favored creditors to exhaust first the 
fund upon which they have the exclusive 
claim, or, if they have been satisfied with¬ 
out the observance of this rule, hy permit¬ 
ting the others to stand in their place, thna 
enable such others to receive more com¬ 
plete satisfaction ; Bisph. Eq. 848 ; 1 Story, 
Eq. Jut. §§ 558 et seq. ; Williams, Exec. 7th 
Am. ed. *1585 : 4 Johns. Ch. 17 ; 1 P. Wms, 
079; 1 Ves. Ch. 813 ; 5 Cra. 85 ; 1 Johns. 
Ch- 412; 10 Ga. 518 ; 1 Wis. 43. 

A claim against the United States is not 
a local asset in the district of Columbia: 
27 Ct. of Cl. 529. 

See Marshalling of Assets. See, gen¬ 
erally, Williams, Ex. ; Toller, Ex. ; 2 Bla. 
Com. 510, 511; 8 Viner, Abr. 141 ; 11 id. 
239 : Gordon, Decedents ; Ram, Assets. 

Sec Quick Assets. 


ASSEVERATION. The proof which a 
man gives of the truth of what he says, by 
appealing to his conscience as a witness. 

It differs from an oath In this, that by the latter 
he appeals to G-od as a witness of the truth of what 
he says, and Invokes him, as the aveDjrer*of false* 
hood end perfidy, to punish him If he speak not the 
truth. See Amain tiom; Oath. 

ASSIGN. To make or set over to an¬ 
other. Cowel; 2 Bla. Com. 320; 5 Johns. 
891. 

To appoint; to select; to allot. 3 Bla. 
Com. 58. 

To set forth ; to point out; as, to assign 
errors. Fitzherbert, Nat Brev. 10. 

ASSIGN. An assign within an act is 
one who becomes invested with the entry- 
man’s right in the land through the volun¬ 
tary act of the latter. 225U.S. 219. 


ASSIGNATION. In Scotch. Law. 
Assignment which see. 

ASSIGNEE. One to whom an assign¬ 
ment has been made. 

Assignee in fact is one to whom an assign¬ 
ment lias been made in fact by the party 
having the right. 

Assianee in law is one in whom the law 
vests the right: as, an executor or admin¬ 
istrator. See Assignment. 

ASSIGNMENT (Law Lat. assignatio, 
from assigno,—ad and signum ,—to mark 
for ; to appoint to one ; to appropriate to). 

In Contracts. A transfer or making 
over to another of the whole of any prop¬ 
erty, real or personal, in possession or m 
action, or of any estate or right therein. 


A transfer by writing, os distinguished 
from one by delivery. 

The transfer of tne interest one has in 
lands and tenements, and moro particularly 
applied to the unexpired residue of a term 
or estate for life or years ; Cruise, Dig. tit. 
xxxii, (Deed) o. vii. § 15 ; 9 Woodd. Lect. 
170, 171 ; 1 ateph. Com. 11th ed. 507. The 
deed by which the transfer is made is also 
called an assignment ; Corny ns, Dig.; 
Bacon. Abr.; Viner, Abr.; La. Civ. Code, 
art. 2613; Angell, Assign.; 1 Am. Lead. 
Cas. 78, 85; 4 Cruise, Dig. 100. 

What may be assigned. Every demand 
connected with a right of property, real or 
personal, is assignable. Every estate and 
interest in lands and tenements may be as¬ 
signed, as also every present and certain 
estate or interest in incorporeal heredita¬ 
ments, even though the Interest be future, 
including a term of years to commence at a 
subsequent period ; for the interest is vested 
in preesenti, though only to take effect in 
futuro; Perkins s. 01 ; Co. Litt. 40 b ; rent 
to grow due (but not that in arrear, 0 Cow, 
200); a right of entry where the breach of 
the condition tpso facto terminates the 
estate; 2 G. A J. 173 ; 4 Pick. 1; a right to 
betterments; 9 Me. 02; the right to cut trees, 
which have been sold on the grantor’s land ; 
Hob. 173 ; 1 Greenl. Ev. § 27 ; Cruise, Dig. 
tit. 1, § 45, n.;7N. H. 622 ; 0 Me. 81, 200 ; 
18 Pick. 609 ; 9 Leigh 548; 11 Ad. A E. 34 ; 
a cause of action for cutting timber on 
another’s land ; 40 Wis. 118; a right in 
lands which may be perfected by occupa¬ 
tion; 4 Yerg. 1 ; 1 Cooke 07. But no right 
of entry or re-entry can be assigned; 2 
Yerg. 84; Littleton § 347 ; 2 Johns. 1; 1 
Cra. 423 ; 1 Dev. A B. 819; nor a naked 
power ; though it is otherwise where it is 
coupled with an interest; 2 Mod. 317. 

To make an assignment valid at law, the 
subject of it must have an existence, actual 
or potential, at the time of the assignment; 

7 Ohio St. 432; 15 Mees. A W. 110; 13 
Mete. 17; 42AlsL.255. But courts of equity . 
will support an assignment not only of 
interests in action ana contingency, but of 
things which have no present, actual, or 

S otential existence, but rest in mere possi- 
ility only ; 2 Story, Eq. Jur. 13th ed. §§ 
1040 6, 1055; Fearne, Cont. Rem. 527; 20 
Johns. 380 ; as an heir’s possibility of inherit¬ 
ance ; 4 Sneed 258 ; see 1 Ch. Rep. 29; 83 
N. J. Eq. 614 ; 91 Pa. 90 ; 5 Wheat. 283. 
The assignment of personal property is 
chiefly interesting in regard to cnoses in 
action and as to its effect in cases of insol¬ 
vency and bankruptcy* Assignments by 
debtors for the benefit of creditors are 


regulated by Btatute in nearly all the states 
of the United States. See collection of 
statutes in Moses, Insolv. Laws. A ‘chose 
in action cannot be transferred at common 
law; 10 Co. 48; Litt. 200a; Chit. Bills 
0 ; Corny ns, Dig. Chancery (2 H); 3 Cow. 628; 
2 Johns. 1; 15 Mass. 868; 1 Cra. 807; 5 
Wis. 17; 6 Halst. 20. But the assignee 
may sue in the assignor’s name, and the 
assignment will be considered valid in 
equity. See infra . 

In equity, as well as law, some choses in 
action are not assignable : for example, an 
offlcefs pay , or commission ; 2 Anstr. 633 ; 
1 Ball. A B. Ch. 887; 1 Swanst. 74 ; 8 Turn. A 
R. 459 ; see 13 Mass. 290 ; 15 Ves. Ch. 139; 
or the salary of a judge; 10 Humphr. 342; 
6 Moore, P. C. C. 219 ; or claims for fishing 
or other bounties from the government; or 
rights of action for fraud or-tort as a right 
of action for assault; or in trover; 12 
Wend. 297 ( aliter of a right of action in 
replevin; 24 Barb. 382) ; or of the sale 
of fish not yet caught ; 108 Mass. 350; a 
cause of action for deceit is assignable; 
44 Mo. App. 338 ; and it seems that all rights 
of action which would survive to the per¬ 
sonal representatives, may be assigned ; 22 
Barb. 110; 7 How. 492; 34 Pa. 299; 44 
N. H. 424 ; 7 Miso. Rep. 008 ; so if a right 
of action against a common carrier for 
not delivering goods ; 44 N. H. 424; or for 
injury to goods; 87 Va. 185. An assignment 
of wages to be earned in the future will be 
upheld in equity; 80 Me. 307 ; but see 1 
Gray 105; 2 Pa. Co. C. Rep. 405; but the 
assignment by a master in chancery of his 


unearned fees is void ; 80 Fed. Hep. 147 ; os 
is the assignment by An executor of his 
fees before they are ascertained and fixed ; 
141 N. Y. 0. A cause of action for mali¬ 
cious prosecution is not assignable even 
after verdict ; 22 Cal. 174 ; 1 Pet. 198, 218 ; 
3 E. D. Smith, 240 ; 22 Barb. 110 ; 8 Litt. 
4t ; 0 8, A R. 244 ; 0 Madd. 59 ; 2 M. & K. 
592 ; nor is a right to recover damages for 
false imprisonment; 47 Minn. 057 ; nor any 
rights pendente lite. Nor can personal 
trusts be assigned ; 127 U. S. 879 ; as the 
right of a master in his apprentice ; 11 B. 
Monr. 00 ; 8 Mass. 299 ; 8 N. H. 472 ; or 
the duties of a testamentary guardian ; 
12 N. H. 487; 1 Hill, N. Y. 875 ; fior a 
contract for the performance of personal 
services ; 4 Litt. 9. An invention may be 
sold by parol; 120 N. Y. 218 ; every patent 
or interest therein is assignable ; Rev. St. 
U. S. § 4898 ; au assignment of a contingent 
remainder for a valuable consideration, 
while void in law, is enforceable in equity ; 
110 N. C. 6. In the assignment of a chose 
in aotion it is essential that it be delivered ; 
84 Va. 781; a partial assignment of choses 
in aotion L> good in equity, although the 
legal title remains in the assignor ; 00 Tex. 
625 ; the assignment of a fractional part of 
a claim is good, where the party who is to 
ga/jr does not object; 151 Mass. 199 ; 142 id. 


The assignment of bills of exchange and 

S romissory notes by general or special en- 
orsement constitutes an exception to the 
law of transfer of choses in action. When 
negotiable (t. e., made payable to order), 
they were made transferable by the statute 
of 3 A 4 Anne; they may then be transferred 
by endorsement ; the holder can sue in his 
own name, and the equitable defences 
which might have existed between the 
promisor and the original promisee are cut 
off; Chit. Bills, Perkins ed. 1854, 8, 11, 
225, 229, n. (3) and cases cited ; 11 Barb. 
537, 039 ; BurrilL, Ass. 2d ed. 3, nn. 1, 2 ; 
20 Miss. 577; Hard. 502; where a payee 
endorses a note to third party adding a guar¬ 
anty of payment, the contract and guaranty 
are assignable ; 48 Minn. 406. The assignee 
of a bill of lading has only such rights as 
the consignee would have had ; 81 Ga. 792 ; 
an assignee stands in the place of his assign¬ 
or and takes simply his assignor’s rights; 
71 Md. 200. 

The most extensive class of assignments 
are the general assignments in trust made 
by insolvent and other debtors for the pay¬ 
ment of their debts. In most of the states 
of the United States these are regulated by 
state statutes. 

The right of an insolvent debtor to make 
an assignment for the benefit of his credi¬ 
tors exists at common law, independent of 
statute, and when good in the state where 
executed is good in every state; 06 Tex. 
872. Where the assignment is valid under 
the laws of one state it will pass a debt to 
the assignor due under contract made there 
with a citizen of another state, though the 
assignment is void in such other state : 19 
Abb. N. C. 899. 

An assignment.takes effect upon delivery; 
100 Pa. 400. 

A debtor making an assignment for the 
benefit of his creditors may legally choose 
his own trustees, and the title passes out of 
him to them ; 21 Barb. 65 ; 1 Binn. 514; 18 
Ark. 85, 123; 24 Conn. 180; 1 Sand. Ch. 258. 
The assent of creditors will ordinarily be 
presumed ; 29 Ala. n. 8. 112 ; 4 Mass. 183, 
200 ; 8 Pick. 118; 2 Conn. 033 ; 9 S. A R. 
244 ; 8 Me. 411. 


In some states the statutes provide that the 
assignment shall be for the benefit of all 
creditors equally, in others preferences are 
legal. Independently of bankrupt and insol¬ 
vent laws, or laws forbidding preferences, 
priorities and preferences in favor of partic¬ 
ular creditors are allowed. Such preference 
is not considered inequitable, nor is a 
stipulation that the creditors taking under 
it shall release and discharge the debtor 
from all further claims; 4 Mass. 200 ; 41 
Me. 277 ; 9 Ind. 88; 4 Wash. C. C. 282 ; 13 
S. A R. 182; 4 Zabr. 162; 2 Cal. 107; 10 
Ill. 485; 17 Ga. 480 ; 2 Paine 180; 16 Johns. 
571; 11 Wend. 107 ; 7 Md. 88, 881 ; 29 Ala. 
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266; 5N. E 118; 11 Wheat. 78; 8 Conn. 
505 ; 26 Mina. 428 ; 6 Fla. 62 ; 6 R. I. 858; 

1 Am. L. Cas. 71 ; 110 Pa. 156; 133 U. S. 
670 ; 128 N. Y. 544 ; 58 Hun 002 ^ 43 F-d. 
Rep. 716. See Preferences. 

How made. It used to be held that the 
instrument of assignment must be of as 
high a character and nature as the instill¬ 
ment transferred ; but now a parol (usua lly 
written) assignment may transfer a deua, 
if the deed be at the same time delivered ; 

1 Dev. 354 ; 2 Jones 224 ; 13 Mass. 304 ; 15 
id. 481; 26 Me. 234, 448; 17 Johns. 284, 
292; 19 id. 342; 1 E. D. Smith 414 5 

Ad. & E. 107; 4 Taunt. 326; 1 Vee. Sen. 
Ch. 332, 348 ; 2 id. 6 ; 1 Madd. Ch. 53 • 1 
Harr. & J. 114, 274 ; 2 Ohio 56, 221 ; 11 
Tex. 273 ; 26 Ala. N. B. ‘292. When the 
transfer of personal chattels is made by 
an instrument aa formal as that requii-ed 
in the assignment of an interest in 
Lands, it is commonly called a bill of sale 
(which see); 2 Steph. Com. lltli.. ed. 
59. See as to the distinction, 5 W. & 
S, 36. In most cases, however, personal 
chattels are transferred by mere note or 
memorandum, or, as in the case of negotia¬ 
ble paper, by mere endorsement; 3 E. D. 
Smith 555; 6 Cal. 247 ; 28 Miss. 56 ; 15 Ark. 
491. 

The proper technical and operative words 
in assignment are “ a&sigrf, transfer, and 
set over ; ” but “ give, grant, bargain, and 
sell,” or any other words which show the 
intent of the parties to make a complete 
transfer, will work an assignment; Wat¬ 
kins, Conr., Preston ed. b. 2, c. ix. ; 13 Sim. 
469 ; 81 Beav. 851; 1 Ves. 831; 20 Mo. 577. 

No consideration is necessary to support 
the assignment of a term; 1 Mod. 263; 3 
Munf. 556 ; 2 E. D. Smith 469. Now, 
by the statute of frauds, all assignments of 
chattels real must be made by deed or note 
in writing, signed by the assigning party 
or his agent thereunto lawfully authorized 
by writing ; 1 B. & P. 270. If a tenant 
assigns the whole or a part of an estate for 
a part of the term, it is a sub-lease, and not 
an assignment; 1 Gray 825 ; 2 Paige, Ch. 
68 ; 2 Ohio 369; 1 Washb. R. P. 5th ed* 
*827. 

Effect of. During the continuance of the 
assignment, the assignee is liable on all 
covenants running with the land, but may 
rid himself of such continuing liability by 
transfer to a mere beggar ; 2 H. Bla. 133 ; 

5 Coke 16; Ans. Contr. 232 ; 1 B.'& P. 21 ; 2 
Bridgman Eq. Dig. 138 ; 1 Vern. Ch. 87 ; 2 
id. 103 ; 8 Vee. Ch. 95 ; 1 Sch. & L. 310 ; 1 
Ball & B. 288; Dougl. 56, 183; (but a con¬ 
veyance to an irresponsible person to avoid 
paying a ground-rent accruing on the land 
conveyed held not to release the original 
covenantor ; 64 Pa. 80). By the assignment 
of a right all its accessories pass with it: 
for example, the collateral security, or a 
lien on property, which the assignor of a 
bond had, will pass with it when assigned; 
1 Stockt. 692 ; 5 Litt. 248; 4 B. Monr. 
529; 1 Pa. 454, 280 ; 9 Cow. 747; 2 Yerg. 
84 ; 29 Iowa 389 ; 68 N. C. 225; 13 Mass. 
204; 18 Pa. 294 ; 40 N. Y. 181; 16 Ill. 457. 
So, also, what belongs to the thing* by the 
right of accession is assigned with it; 7 
Johns. Cas. 90; 6 Pick. 860; 31 N. H. 562. 

An assignee for the benefit of creditors 
takes the property assigned subject to all 
existing valid liens and equities against the 
assignor; 20 Oreg. 517. 

Tne assignee of a chose in action in a 
oourt of law must bring the action in the 
name of the assignor in whose place he 
stands; and everything which might have 
been Bhown in defence against the assignor 
may be used against the assignee; 18 Eng. 
L. & Eq. 82; 42 Me. 221; 6 Ga. 119; 15 
Barb. 500; 8 N. H. 82, 539; 2 Wash. 
Va. 288 ; 5 Mass. 201, 214 ; 10 Cdfch. 92 ; 28 
Miss. 488; 18 I1L 486; 1 Stockt. 146: 7 
Conn. 890 ; 4 Litt. 485 ; 9 Ala. 60; 2 Cra. 
842; 1 Wheat. 286 ; 2 Pa. 861, 468 ; 1 Bay 
173; 1 M*Cord 210 ; 5 Mas. 215; 1 Paine 
53ff; 8 McLean 147; 8 Hayw. 199; 1 
Humphr. 155; -11 Md. 251; 1 Bisph. Eq. 
226; but in many states the assignee of a 
ohose in action may sue in his own name; 

6 Wto. 267 80 N. Y. 83; 46 Mo. 608; 11 
Ohio 874; 9 Iowa 100; 7 Black 522; it is po 


objection to suit by an assignee of an ac¬ 
count in his name that no consideration for 
the assignment is shown ; 99 Mo. 102 ; and 
where a party assigns her interest in a suit 
for negligence to her attorneys by way of 
security, there is no reason why Buit should 
be carried on in .her name ; 78 Mich. 681. 

In a court of equity the assignee may sue 
in his own name, but he can only go into 
equity when his remedy at law fails; 1 
Ves. Ch. 331, 409; 1 Yo. & C. 481; 1 
Pick. 485 ; 4 Rand. 392 ; 30 Me. 419 ; 2 Johns. 
Ch. 441; 8 Wheat. 268. Such an assign¬ 
ment is considered as a declaration of 
trust; 10 Ilumphr. 342; 8 P. Will. 199; 5 
Pet. 597 ; 1 Wheat. 235; see 5 Paige, Ch. 
539 ; 6 Ora. 385; but all the equitable de¬ 
fences exist; 1 Binn. 429; 8 Wheat. 268. 

It has been held that the assignee of a 
chose in action does not take it subject to 
equities of third persons of which he had 
no notice ; 44 HI. App. 516. 

A valid assignment of a policy of Insur¬ 
ance in the broadest legal sense, by consent 
of the underwriters, by statute, or other¬ 
wise, vests in the assignee all the rights of 
the assignor, legal and equitable, including 
that of action ; out the instrument, not be¬ 
ing negotiable in its character, is assignable 
only in equity, and not even so, if it has, 
as it sometimes has, a condition to the con¬ 
trary ; 3 Md. 244, 341; 8 Cuah. 893; 10 id. 
350; 28 Barb. 116; 17 N. Y. 801; 25 Ala. 

N. s. 353 ; 30 N. H. 231 ; 3 Sneed 566 ; 42 Me* 
221 ; 26 Conn. 165 ; 31 Pa. 488 ;• 18 Eng. L. 

<fc Eq. 427 ; 22 id. 590 ; 93 Mich. 184. Where 
the policy does* not provide that an 
assignment without the consent of the 
company renders it void, a parol assignment 
is valid ; 57 Hun 589. Upon transfer of a 
policy, in case of loss, the assignee maty 
m some states maintain action in his own 
name; 105 N. C. 283; but this is usually 
when there is a statutory provision ; and if 
there be none suit must be in the name of 
the assignor; 8 Kent, Com. 261; 1 Binn. 
429. In marine policies, custom seems 
to have established a rule different from 
that of the common law, and to have made 
the policies transferable with the subject 
matter of insurance; May, Ins, § 877. 

Assignments are peculiarly the objects of 
equity jurisdiction ; 2 Bligh 171, 180 ; 9 B. 

& C. 300 ; 7 Wheat. 556 ; 4 Johns. Cas. 529, 
205. 119, 129; and bona fide assignments 
will in most cases be upheld in equity 
courts ; 8 Me. 17; Paine 525; 1 Wash. C. C. 
424 ; 14 S. & R. 137; T. U. P. Charlt 280; 
12 Johns. 843; but champerty and main¬ 
tenance, and the purchase of lawsuits, are 
inquired into and restrained in equity as 
inlaw, and fraud will defeat an assignment. 
By some of the state statutes regulating 
assignments, the assignee may bring an ao- 
tion in his own name in a court of law, but 
the equities in defence are not excluded. 
See 0 Ohio 271; 6 Yerg. 672 ; 8 Dana 142; 

2 Pet. 289; 1 Miss. 69. 

All assignments and transfers of any 
claim upon the United States, or of any 
part or share thereof, or interest therein, 
whatever may be the consideration there¬ 
for, are null and void, unless freely made 
after the allowance of such claim, the 
ascertainment of the amount due, and the 
issuance of a warrant for the payment 
thereof ; § 8477 Rev. Stat. But this does 
not apply to the passing of such claims to 
heirs, devisees, or assignees in bankruptcy; 
97 U. 8. 892. 

For in ali enability of ohoses in action see 
8 Harv. Law Rev. 887; as to assignment of 
government claims: 24 Amer, Law Rev. 
442 , See General Assignment. 

ASSIGNMENT FOB THE BENE¬ 
FIT OF CREDITORS. See General 

Assignment. 

ASSIGNMENT OF DOWER. The 

act by which the share of a widow in her 
deceased husband's real estate is ascer¬ 
tained and set apart to her. 

The assignment may be made in pais by 
the heir or his guardian, or the devisee or 
other persons seized of the lands subject to 
dower ; 2 Penning. 531; 19 N. H. 240 ; 28 1 
Pick. 80, 88 ; 4 Ala. N. 8. 160; 4 Me. 67; 2 J 


Ind. 888; Tudor, Lead. Cas. 51 ; or it may 
be made after a course of judicial proceed¬ 
ings, where a voluntary assignment is re¬ 
fused. In this case the assignment will be 
made by the sheriff, who will set off her 
share by metes and bounds ; 2 Bla. Com. 
186; 1 Washb. R. P. 229. The assignment 
should be made within forty days after the 
death of the husband, during which time 
the widow shall remain in her husband's 
mansion-house. See 20 Ala. N. s. 662; 
7 T. B. Monr. 887 ; 5 Conn. 462 ; 1 Washb. 
R. P. 222, n. 227. The share of the 
widow is usually one-third of all the real 
estate of which the husband has been seized 
during coverture; and no writing or livery 
is necessary in a valid assignment, the 
dowreas being in, according to the view of 
the law, of the seisin of her husband. The 
assignment of dower in a house, may be of 
so many rooms, instead of a third part of 
the house; 88 Va. 529. The remedy of the 
widow, when the heir or guardian refuse* 
to assign dower, is by a writ of dower undt 
nihil habet; 4 Kent 63. A conveyance by 
a widow of her right of dower before it 
has been allotted does not vest the legal 
title in the gTantee, and she is a necessary 
party to enforce the allotment; 18 S. E. 
Rep. (S. C.) 410; see 109 N. C. 074. If the 

g uardian of a minor heir assign more than 
e ought,, the heir on coming of age ma> 
have the writ of admeasurement of dower. 
2 Ind. 886; 1 Pick. 314; Co. Litt. 34, 85; 
Fitssh. Nat Br. 148; Finch 814; Stat. 
Weetra. 2 (13 Edw. I.) c. 7; 1 Washb. I?. 
P. 223-250; 1 Kent 68, 09. 

ASSIGNMENT OF ERRORS. In 

Practice. The statement of the case of 
the plaintiff in error, on a writ of error, 
setting forth the errors complained of. 

It corresponds with the declaration in an 
or 1 i nar y action ; 2Tidd, Pr. 1168 ; 8Steph. 
Com, llth ed. 623. All the errors of which 
the plaintiff complains should be set foul* 
and assigned in distinct terms, so that th* 
defendant may pload to them; 18 Ala. 1HC; 
15 Conn. 83 ; 4 Miss. 77. 

The ruliDg of a trial court must be sped 
fled in the assignment, in order to question 
it on appeal; 181 Ind. 468; as where no 
errors are assigned in the record, no quea 
tion is presented for the appellate court 
for review; 44 111. App. 298 ; 85 id. 671, 
146 Pa. 61; 1 Colo. App. 823; 126 Ind. 
644. 

ASSIGNOR. One who makes an as* 
gignment; one who transfers property to 
another. 

In general, the assignor can limit the oper¬ 
ation of hifi assignment, and impose wIiim. 
ever oondition no may think proper; but 
when he makes a general assignment in 
trust for the use of his creditors, he can 
impose no condition whatever which will 
deprive them of any right; 14 Pick. 128: 
15 Johns. 151; 7 Cow. 785; nor any condi¬ 
tion forbidden by law, as giving preference 
when the law forbids it. 

ASSIGNS. Assignees ; those to whupn 
property shall have been transferred. 
seldom used except in the phrase, in d^®^* 
** heirs, administrators, ana assigns 8 H. 
I. 86. 

(Lat. assidere). A kind of jury 
or inquest. Assist! veriitur tn jjuratum. 
The assize has been turned intp a jury. 

A writ: as, an assize of novel disseisin, 
assize of common pasture; ■ 

An ordinance: as, assisa panis. Spel- 
man. Gloss.; Littleton { 284 ; 8 Shaww. 
Bla. Com. 402. 

A fixed speciflo time, sum, or quantity. 
A tribute; tax fixed by law ; a fine. Spel- 
man, Gloss. 

Assisa armorum. A statute ordering the 

coders. To be nonsuited. Corwel; 
8 Bla. Com. 402. . ^ 

Assisa continuanda. A writ for the con¬ 
tinuation of the assize to allow the produc¬ 
tion of papers. Reg. Grig. 217. 

Amisa as foresta . Assize of the forest 

which see. m . . 

Assisa mortis ifaneeston*. Assize of 
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morf (Tanmhrr. 'which see. 

jxio i,i (’f ffwisi®. Anin or brwd 
und ale : a statute regulating the weight 
and mensure of these article*. 

.Ijwwu j)rt»rtK75itithi. A writ to stay pro¬ 
ceedings where one of the parties i* engaged 
iu u suit of the king. Keg. Orig. 808. ^ 

Assist i pnwffi/flwTiiii Actw of 

dor-rr iii jirrscnftnFwf. q. v. 

Ansi *i ivjio/i h m. Statutes regulating the 
sale of certain articles. Spelman, Gloss. 

ASSISOHS. In Sootoh Law. Jurore. 

ASSIST. Sec Advise. 

ASSISTANCE. The word “assistance," 
as used in a statute relating to Bpeci&l 
instance to the attorney-general means the 
same thing as '“assistants.'’ 112 S. W. 641. 

ASSISTANCE, WHIT OF. Stat 

Writ of Assistance. 

ASRTPTR (Lat. assidere, to ait by or near, 
through the Fr. cwauw, a session). 

In English Law. A writ directed to 
the sheriff for the recovery of immovable 

f roperty, corporeal or Incorporeal. Cowel; 
ittletoa § 284. 

The action or proceedings in court based 
upon such a writ. Magna Charta c. 12 ; 
St.u. 13 Edw. I. (Westm. 2) c. 25 ; 8 Bla, 
Com. 57, 252; Sellon, Pract. Introd. xii. 

Such actions were to be tried by special courts, of 
which the Judicial officers were Justices of assise. 
See Courts or Aaaixs amd Nisi Pairs. This form of 
remedy Is said to hare been Introduced by the par¬ 
liament of Northampton (or Nottingham, a, d 1176), 
for the purpose of trying titles to land in a more 
, certain ana expeditious manner before commU- 
»or era appointed by the crown than before the 
suitors In toe wuntv court oi the king's Justiciars 
r in the Aula Regis. The action Is properly a mixed 
action, whereby the plaintiff recovers his land and 
: damages for tne injury sustained by the disseisin. 
The value of the action as a means for the recovery 
■ of land led to its general adoption for that purpose, 
thoeewho had suffered-Injury not really amounting 
to s dtsweisln alleging a diMwirin to entitle them- 
selves to the remedy. The scope of the remedy 
was also extended eo as to allow the recovery of In¬ 
corporeal hereditaments, as franchises, estovers, 
■ etc. It rave place to the action of ejectment, and 
is now abolished, having been previously almost. If 
not quite, entirely disused. Stat. 8 & 4 Will. IV. c. 
17. $ », Stearns, Real Act. 187. 


assize of darrein present¬ 
ment. A writ of assize which formerly 
lav when it man or his ancestors under 
whom he claimed presented a clerk to a 
benefice, who was instituted, and after¬ 
wards upon the next avoidance, a stranger 
presented a clerk and thereby disturbed the 
re&lpatron.* 8Sharew. Bla. Com. 245 ; Stat. 
18 Edw. I. (Weatra. 2) c. 5, It has given 
way to the remedy by quart impedit. 

ASSIZE OF FRESH FORCE. A 
writ of assize which lay where the disseisin 
had been committed within forty days. 
Fitzh. Nat. Brev. 7. 

ASSIZE OF MORT D*ANCESTOR. 

A writ of assize which lay to recover pos¬ 
session of lands against an abator or his 
alienee. 

It lay where the ancestor from whom the 
olairaant derived title died seised ; Cowel; 
Spelman, Gloss. ; 8 Bla. Com. 185. 

ASSIZE OF NORTHAMPTON. See 

Northampton, Statute of. 

ASSIZE OF NOVEL DISSEISIN. 

A writ of assize which lay where the claim¬ 
ant had been lately disseised. The action 
must have been brought subsequent to the 
next preceding sessiQn of the eyre or cir¬ 
cuit or justices, which took place once in 
seven years; Co. Litt. 168 ; Booth, Real 
Act. 210. 

ASSIZE OF NUISANCE. A writ of 
assize which lay where a nuisance had been 
committed to the complainant's freehold. 

The complainant alleged some particular 
fact done which worked an injury to his 
freehold (ad nocumentum. tiberi tenementi 
sut), and, if successful, recovered judgment 
for the abatement of the nuisance and also 
for damages; Fitzh. Nat. Brev. 188; 8 Bla. 
Com. 221; 9 Co. 55 ; Tr. & Ha. Pr. 1776. 

AS SIZE OF UTRUM. A writ of 
assize which lay for a poison to recover 
lands which his predecessor had improperly 
allowed the church to be deprived of. 8 
Bla. Com. 267. 


A jury summoned by virtue of a writ of 
.assize. 

Such juries were said to be either Magna (grand), 
consist mg of sixteen members and serving to deter¬ 
mine the right of property, or paroa (petit), oast- 
sUtlng of twelve ana serving to determine the right 
to poseeerica. Mirror of Just. lib. 2. 

This senes Is mid by Littleton and Blaokstane to 

• be the original meaning of the word; Littleton 
| >84 ; 8 Bla. Com. 185. Coke explains it as denoting 

i originally a session of justices; and this-explanation 
t Is sanctioned by the etymology of the word. Co. 

. Litt. 158 6 . It wmm, however, to have been early 
< used in all the eeneee here given. The recognitors 

• of assise (the jurore) had the power of deciding, 
i upon their own knowledge, without the examlna- 
i tioD of witnesses, where the issue was joined on the 
' very point of the afrnirr; but collateral matters 

• were tried either by a Jury or by the recognitors 
i acting as a jury. In which latter case It waa said to 
I be turned into a jury (ossisa wrtvfvr in rurotum). 

1 Booth, Real Act. >18 ; Steams, Real Act. far; 8 Bla. 

Com. 402. The term Is no longer used. In England, 

> to denote a jury. 

The verdict or judgment of the jurore or 
i recognitore of assize ; 8 Bla. Com. 67, 69. 

A court composed of on assembly of 
I knights and other substantial men, with 
I the baron or justice, in a certain place, at 
I an. appointed time. Grand Coutum. cc. 24, 
I 25. 

An ordinance or statute. Littleton § 
I 884; Beg, Orig. 289. Anything reduced to 
i a certainty in respect to number, quantity, 
1 quality, weight, measure, etc. 2 Bla. Com. 
42; Cowel; Spelman, Gloss. Assisa. Bee 
the articles immediately following. 

In Sootoh L&w. The jury, consisting 
of fifteen men, in criminal cases tried in 
the court of justiciary. Paterson, Comp. : 
Bell. Diet. K 

ASSIZE OF CLARENDON. A stat¬ 
ute or ordinance passed in the reign of 
Henry II, by which those who were accused 
of aDy heinous crime, and were unable to 
puree themselves, and must abjure the realm, 
had liberty of forty days to stay and try to 
get aid from their friends toward their sus¬ 
tenance in exile. Burrill; Bract, fof. 136. 


ASSIZES. Sessions of the justices or 
oommisaionere of assize. 

Thebe are held twice in each year 

in each of the various shires of England, 
with some exceptions, by virtue of several 
commissions, for the trial of matters of 
fact in issue in both civil and criminal 
oases. They still retain the ancient name 
in popular language, though the commis¬ 
sion of aarise is no longer issued. 8 Btephu 
Com. Uth ed. 878. See Ajsbize ; Nisi Pri- 
us; Commission or Ahmzb ; Courts op As¬ 
size and Nisi Pruts. 

ASSIZES DE JERUSALEM. A code 
of feudal law prepared at a general assem¬ 
bly of lords after the conquest of Jerusa¬ 
lem, A. p. 1099. 

It was compiled principally from the 
lawB and customs or France. It was re¬ 
duced to form by Jean dTblin, Comte de 
Japhe et Ascalon , about the year 1290. 1 

Fourael, Hist. des. Av. 49 ; 2 Du pin, Prof, 
dee Av. 674 ; Steph. PL Andr. ed. App. xi. 

ASSOCIATE, An oiflcer in each of the 
superior courts of common law in England 
whose duty it was to keep the records of 
his court, to attend its nisiprius sittings, 
and to enter the verdict, make up the pos- 
tea, and deliver the record to the party en¬ 
titled thereto. Abbott, Law Diet. 

A person associated with the judges and 
clerk of assize in commission of general 
jail delivery. Mftzley A W. Diet.. 

The term is frequently used of the judges 
of appellate courts, other thun the presid¬ 
ing judge or chief justice. 

ASSOCIATED PRESS. A corpora¬ 
tion organised under the Uwb of the state of 
Illinois in 1892. The object of its creation 
was, “to buy, gather and accumulate in¬ 
formation and newB; to vend, supply, dis¬ 
tribute and publish the w»na ; to purchase, 
erect, lease, operate and sell telegraph ana 
telephone lines and other mpjum of trans¬ 
mitting news; to publish periodicals: to 


make and deal in periodicals and other goods, 
wares, and merchandise. It has about 
eighteen by-laws with about seventy-five 
sundivisions thereof. The stockholders of 
the Associated Press are the proprietors of 
the newspapers, and the only business of the 
corporation is that enunciated in its charter, 
ana is mainly buying, gathering and accumu¬ 
lating news and furnishing the same to per¬ 
sons and corporations who have entered 
into contract thereof. It may furnish news 
to persons and corporations other than those 
who are its stockholders, and the term 
“members,'' used in its by-laws, applies to 
proprietors of newspapers, other than its 
stockholders, who have entered into contracts 
with it for procuring news. 184 Ill. 442-3. 

It is a private corporation which from tne 
time of its organization and establishment 
in business, sold its news reports to various 
newspapers who became members. By 
gathering news for the sole purpose of publi¬ 
cation, it has devoted its property to a public 
use, and has, in effect, granted to the public 
such an interest in its use that it must sub¬ 
mit to be controlled by the public for the 
common good, to the extent of the interest 
it has thus created in the public in its private 
property: Id., 449. 

ASSOCIATION (Lat. ad, to, and »o- 
ciare —from socius, a companion). 

The act oi a number of persons in uniting 
together for some purpose. 

The pereons bo joining. 

In the United States this term is used to 
signify a body of pereons united without a 
charter, but upon the methods and forms 
used by incorporated bodies for the prose¬ 
cution of some enterprise ; Abbott, L. Diet. 

In English Is&w. A writ directing 
certain persons (usually the clerk and his 
subordinate officers) to associate themselves 
with the justices and sergeants for the pur¬ 
pose of taking the assizes. 8 Bla. Com. 69. 

ASSOEL (spelled also aeeoile , aseoilyie). 
To set free; to deliver from excommunica¬ 
tion. Stat. l.Hen. IV. c. 7; Cowel. 

ASSUMPSIT (Lat. assumere, to as¬ 
sume, to undertake; assumpsit, he has 
undertaken). 

In Contracts. An undertaking, either 
express or implied, to perform a parol 
agreement. 1 Lilly, Reg. 182. 

Express assumpsit is an undertaking 
made orally, by writing not under seal, or 
by matter of record, to perform an act or 
to pay a sum at money to another. 

Implied assumpsit is an underta kin g pre¬ 
sumed in law to nave been made by a party, 
from his conduct, although he has not 
made any eXpress promise. 

The law presumes such an undertaking 
to have been made, on the ground that 
everybody is supposed to have undertaken 
to do what is,' m point of law, Just and 
right; 2 Burr. 1006 ; L. J. 11 C. P. 100; 8 
C. B. 645; Leake, Contr. 75 ; 5 Ind. App. 
183. Such an undertaking is never implied 
where the party has made an express 
promise; 2 Term 100; 10 Mass. 192; 20 
Am. Jur. 7; nor ordinarily against the ex¬ 
press declaration of the party to be charged, 
1 Me. 126; 18 Pick. 166; nor will it be 
implied unlern there be a request or assent 
by the defendant shown; 20 N. H. 490; 1 
Greenl. Ev. § 107 ; though such request or 
assent may be inferred from the nature of 
the transaction ; 1 Dowl. A L. 984 ; 15 Conn. 
52; 28 Vt. 401; 2 Dutch. 49; or from the 
silent acquiescence of the defendant; .22 
Am. Jur. 2: 14 Johns. 878 ; 2 Blatchf. 848; 
or even contrary to fact on the ground of 
legal obligation; 1 H. Bla. 90; 3 Caanpb. 
298; 6Mod. 171 ; 14 Mass. 227;‘4 Me. 268 ; 20 
Am. Jur. 9; 18 Johns. 480 ; no promise to 
pay is implied from a mere use of personal 
property with the permission of the owner; 
l Ariz. 240 ; and to recover for the use of 
one's name as an indorser, there must at 
least be proof of a contract therefor; 141 
Pa. 68. 

In Praotioe. A form of action which 
Uea for the recovery of damages for the 
non-performance of a parol or simple con¬ 
tract ; .7 Term 861; 8 Johns. Cas. 60. 
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It differs from debt, eiaoe the amount claimed 
need not be liquidated (see Dear), and from cove¬ 
nant, since 11 does not require a contract under seal 
to support it. Bee Covenant. Bee 4 Coke 01; 4 
Burr. 1006 ; 14 Pick. 428 ; 0 Mete. 181. Assumpsit is 
one of the class of actions called actions upon the 
case, and in the older books la called action upon 
the case upon acsumpslt Comyna, Dig. 


Special assumpsit is an action of assump¬ 
sit Drought upon an express contract or 
promise. 

General assumpsit is an action of assump¬ 
sit brought upon the promise or contract 
implied by law in certain cases. See 2 9m. 
Lead. Cas. 14; Tr. & Ha. Pr. 1490. 

The action shouldbe brought by the party 
from whom the consideration moved; 1 
Ventr. 318 ; 3 B. & P. 149, n ; 14 East 582 ; 
4 B. & C. 864 ; 3 Pick. 83, 92 ; 8 Johns. 68 ; 

1 Pet. C. C. 169 ; or by the person for whose 
benefit it was paid ; 15 Me. 285, 443 ; 1 Rich. 
S. C. 268 ; 5 Blackf. 179; 17 Ala. 383; 
against the party who made the undertak¬ 
ing ; suing the principal to recall money 
paid to the agent. See 4 Burr. 1984 ; 1 
Sumn. 277, 317. It lies fora corporation ; 

2 Lev. 253 ; 1 Campb. 466 ; and against it, 
in the United States ; 7 Cra. 297 ; 12 Wheat. 
68; 17 N. Y. 449 ; 30 Mo. 452 ; 9 Tex. 69; 
8 Pick. 178: 14 Johns. 118; 2 Bay 109; 1 
Ark. 180: 3 Halst 182; 3 S. & R. 117; but 
not in England formerly (because a cor¬ 
poration could not contract by parol), un¬ 
less by express authority of some legisla¬ 
tive act, or in actions on negotiable paper ; 
1 Chit. PI. *119 ; 4 Bingh. 77; but now 
corporations are liable in many cases on 
contracts not sealed, and generally in exe¬ 
cuted contracts, up to the extent of the 
benefit received ; 6 A. & E. 840; L. R. 10 
C. P. 409 ; IJrice, Ultra Vires, 3d ed. 693. 

Assumptsit will lie at the suit of a third 
party on a contract made in his favor in 
most of the United States ; 93 U. S. 143 ; 85 
Pa. 235 (but see 3 id, 330); 20 N. Y. 258 
(but see 69 N. Y. 280); 85 Ill. 279 ; 43 Wis. 
319. Contra, 107 Mass. 39; 15 N. H. 129. 
See discussion in 15 Am. L. Rev. 231, and 
4 N. J. L. J. 197. 


A promise or undertaking on the part of 
the defendant, either expressly made by him 
or implied by the law from his actions, 
constitutes the ^ist of the action. A suffi¬ 
cient consideration for the promise must be 
averred and shown ; 21 Am. Jur. 258, 283 ; 
though it may be implied by the law; 7 
Johns. 29, 321 ; 14 Pick. 210; as in case of 
negotiable promissory notes and bills, 
where a consideration is presumed to exist 
till its absence is shown ; 6 Vt. 165 ; and see 
Story, Pr. Notes. 

The action lies for— 

Money had and received to the plaintifTe 
use, including all cases where one has 
money, or . that which the parties have 
agreed to treat as money ; 1 Greenl. Ev. 
8117; 2 N. H.333; 6 Cow. 297 ; 8Gill & J. 
333; 89 Ga. 799 ; 127 Mass. 476; 62 Ala. 46 ; 
96 Ind. 253 ; in his hands which in equity 
and good conscience he is bound* to pay 
over, including bank-notes; 18 East 20, 
130 ; 17 Mass. 560 ; 7 Cow. 662 ; 32 Ala. 628 ; 
promissory notes ; 9 Pick. 293 ; 16 Me. 285 ; 
7 Johns. 132; 11 N. H. 218 ; 6 Blackf. 878; 
notes, payable in specific articles ; 7 Wend. 
311 ; and some kinds of evidences of debt; 

3 Campb. 199 ; 8 Wend. 641; 17 Mass. 560 ; 

4 Pick. 71 ; but not goods, except under 
special agreement; 1 East 1 ; 7 S. & R. 
246 ; 3 B. & P. 559 ; 1 Y. & J. 880 ; 1 DougL 
117; whether delivered to the defendant 
for a particular purpose to which he refuses 
to apply it; 3 Price 68 ; 8 Day 252: 4 Cow. 
607 ; 1 D. Chipm. 101; 1 Harr. Del. 446; 
see 2 Bingh. 7; 17 Mass. 575; or obtained 
by him through fraud ; 1 Salk. 28 ; 4 Mass. 
488; 4 Conn. 350 ; 30 Vt. 277 ; 4 Ind. 43; 
or by tortious seizure and conversion of the 
plaintiff's property; 10 Pick. 161 ; and Bee 
Cowp. 414 ; 1 Campb. 285 ; 8 Bingh. 43 ; or 
by duress, imposition, or undue advantage 
or other involuntary and wrongful pay¬ 
ment ; 6 Q. B. 276 ; 8 N. H. 508 : 20 Johns. 
290 ; 7 Me. 135 ; 12 Pick. 206 ; 26 Barb. 23 ; 
4 Ind. 43 : 24 Conn. 88 ; 10 Pet. 187 ; 28 Vt. 
370 ; see 2 Joe. & W'. 249 ; or for a security 
which turns out to be a forgery, under 
some circumstances; 8 B. & C. 428; 26 
Conn. 23; 30 Pa 527; 4 Ohio St. 628 ; or 


£ aid under a mistake of facts ; 9 Bingh. 

47; 15 Mass. 208; 1 Wend. 855 ; 6 Yerg. 
488 ; 26 Barb. 423 ; 4 Gray 888 ; see 2 Term 
648 ; 15 Me. 46 ; 20 Wend. 174 ; 18 B. Monr. 
793; or upon a consideration which has 
failed ; 8 B. & P. 181 ; 17 Maas. 1 ; 2 Johns. 
465 ; 20 id. 24 ; 9 Cal. 838 ; 4 Gill & J. 468 ; 
13 S. & R. 269 ; 4 Conn. 850; 10 Ind. 172; 

15 Tex. 224 ; see 18 B. Monr. 523 ; or under 
an agreement which has been rescinded 
without partial performance; 2 C. & P. 
614 ; 1 Vt. 159 ; 80 id. 482 ; 5 Ohio 286 ; 15 
Maas. 319 ; 5 Johns. 85 ; Mart. & Y. 20,203 ; 
2 N. & M’C. 65 ; 20 N. H. 102; or on com¬ 
mon counts for breach of warranty upon 
the ground that the money was paid with¬ 
out consideration ; 74 Mich. 3l8 ; or the 
owner of stolen money may recover the 
amount against one with whom it was 
deposited by the thief, who, after notice, 
pays it to a third person ; 127 Pa. 284 ; in¬ 
terest paid by mistake on judgment which 
did not bear interest is recoverable back ; 
84 Ky. 4C2 ; or where a factor disobeys in¬ 
structions and sells grain, deposits made by 
principal may be recovered; 114 Ill. 196; 
or to recover purchase money under void 
contract for sale of lands ; 49 Mo. App. 361 ; 
or to recover money advanced as prepay¬ 
ment of services to be rendered under con¬ 
tract, where contract is not performed; 
58 Hun 611 ; or where one receives money 
for a specific purpose, but to which he does 
not apply it, keeping it for himself; 55 
Hun 605. 

Money paid for the use of another , in- 
* eluding negotiable securites; 4 Pick. 414; 
3 N. H. 366 ; 3 Johns. 20G ; 5 Rawle 91, 98 ; 
2 Vt. 213; 6 Me. 331; see 7 Me. 355;. 1 
Wend. 424 ; 7 S. & R. 238 ; 11 Johns. 464 ; 
where the plaintiff can show a previous re¬ 
quest ; 20 N. H. 490 ; or subsequent assent; 
12 Mass. 11; 1 Greenl. Ev. § 113; 63 Conn. 
175 ; 39 Mo. App. 376 ; or that he paid it for 
a reasonable cause, and not officiously; 5 
Esp. 171 ; 8 Term 310 ; 3 M. Sc W. 007 ; 16 
Mass. 40; 93 Cal. 372, 376; 2 Bosw. 516; 
14 Q. B. D. 811 ; L. R. 3 C. P. 38; Keen. 
Qua. Cont. 888 ; but a mere voluntary pay¬ 
ment of another’s debt will not make the 
person paying his creditor ; 1 N. Y. 472 ; 1 
Gill & J. 433, 497 ; 5 Cow. 603; 3 Ala. 600 ; 
4 N. H. 138; 20 id. 490. 

Money lent , including negotiable securi¬ 
ties of such a character as to be essentially 
money; 11 Jur. 157, 289 ; 6 Mass. 189 : 15 
Pick. 212; 7 Wend. 311; 3 Gill & J. 869; 
11 N. H. 218; 18 Me. 296 ; 3 J. J. Marsh. 
37 ; 21 Go. 884 ; see 10 Johns. 418 ; 1 Ilawks 
195 ; 9 Ohio 5 ; 10 M. & W. 449; actually 
loaned by the plaintiff to the defendant 
himself ; 1 Dane, Abr. 196. 

Money found to be due upon an account 
stated, called an insimul computassent, for 
the balance so found to be due, without re¬ 
gard to the nature of the evidences of the 
original debt; 3 B. & C. 196 ; 4 Price 260 ; 
12 Johns. 227; 6 Mass. 358 ; 6 Mete. Mass. 
127 ; 7 Watts 100 ; 11 Leigh 471 ; 10 N. H. 
632 ; 149 Pa. 207. 

Goods sold and delivered either in accord¬ 
ance with a previous request; 9 Conn. 379 ; 
6 Harr. & J. 278 ; 1 Bosw. 417 ; 32 Pa. 500 ; 
35 N. H. 477 ; 28 Vt. 666 ; 138 Pa. 346 ; or 
where the defendant receives and uses 
them ; 6 J. J. Marsh. 441 ; 12 Mass. 185 ; 41 
Me. 565; although tortiously; 3 N. H. 
384; 1 Mo. 430, 643. See 5 Pick. 286; 
Trover 

Work performed; 11 Mass. 87; 19 Ark. 
C71 ; 1 Hem pet. 240 ; 94 Ala. 194 ; 42 Conn. 
226 ; 97 N. Y. 293; and materials'furnished ; 
7 Pick. 181 ; with the knowledge of the 
defendant; 20 Johns. 28 ; 1 M'Cord 22 ; 19 
Ark. 671 ; bo that he derives benefit there¬ 
from ; 27 Mo. 808; 11 Ired. 84; whether 
there be an express contract or not. Also, 
where there is an express promise to pay 
for extra work, although the contract re¬ 
quires that the estimate should be in writ¬ 
ing ; 96 Ala. 348. As to whether anything 
can be recovered where the contract is to 
work a specified time and the labor is per¬ 
formed auring a portion of that time only, 
see 29 Vt. 219; 25 Conn. 188; 6 Ohio St. 
505 ; 1 Sneed 622 ; 24 Barb. 174; 23 Mo. 228. 
Services performed by relatives for one in 
his lifetime, but in the absence of an ex¬ 


press or implied contract for payment, can¬ 
not be recovered for after his death ; 81 Ill. 
App. 340. One may recover for work and 
material on an implied assumpsit although 
the work is destroyed before its completion ; 
153 Mass. 617. 

Use and occupation of the plaintiff's 
premises under a parol contract express or 
implied ; 7 J. J. Marsh. 0 ; 18 Johns. 240 ; 
4 Day 28 ; 11 Pick. 1; 4 Hen. & M. 161; 3 
Harr. N. J. 214 ; 1 How. 153; 30 Vt. 277; 
31 Ala. N. S. 412 ; 41 Me. 446; 3 Cal. 196; 
4 Gray 329 ; but not if it be tortious ; 2 N. 
& M’C. 156 ; 3 S. &.R. 600; 10 Gill & J. 149 ; 
6 N. H. 298 ; 14 Ohio 244 ; 10 Vt. 502 ; see 

20 Me. 525; 76 Ala. 394; &0 Mo. 199; or 
where defendant enters under a contract 
for a deed ; 6 Johns. 46; 3 Conn. 203 ; 4 
Ala. 294 ; 7 Pick. 801 ; 2 Dana 295. The 
relation of landlord and tenant must exist 
expressly or impliedly ; 1 Dutch. 293; 6 
Ind. 412 ; 19 Ga. 313. 

And in many other cases , as, for instance, 
for a breach of promise of marriage; 2 
Mass. 73 ; 2 Overt. 233 ; to recover the pur¬ 
chase-money for land sold ; 14 Johns. 162, 
210; 20 id. 338; 3 M’Cord 421 ; and, 
specially, upon wagers; 2 Chit. PL 114; 
feigned issues; 2 Chit. PL 116; upon 
foreign judgments; 11 East 124; 3 Term 
493 ; 8 Mass. 273 ; 5 Johns. 132 ; but not on 
a judgment obtained in a sister state; 1 
Bibb 3G1; 19 Johns. 162; 11 Me 94 ; 14 Vt. 
92 ; 2 Rawle 431 ; and see 2 Brev. N. C. 99 ; 
money, due under an award ; 9 Mass. 198 ; 

21 Pick. 247; where the defendant has ob¬ 
tained possession of the plaintiff’s property 
by a tort for which trespass or case would 
lie: 10 Pick. 161; 3 Dutch. 43; 6 Harr. 
Del. 38; 21 Ga. 52G ; or, having rightful 
possession, has tortiously sold the property ; 
12 Pick. 452, 120; 1 J. J. Marsh. 543; 3 
Watts 277; 3 Dana 552 ; 1 N, H. 351 ; 4 
Call 451 ; 2 Gill & J. 32G ; 3 Wis. 649; or 
converted it to his own beneficial use; 4 
Term 211; 8 M. & S. 191; 13 Mass. 454 ; 7 
Pick. 133; 1 N. H. 451 ; 29 Ala. 332; 41 
Me. 585 ; 1 Hempst. 240: 3 Sneed 454 ; 3 
la. 699; or where a sheriff pays money to 
subsequent lienor by order of court, which 
order 19 subsequently reversed, the attach¬ 
ing creditor may recover of the lienor ; 133 
N. Y. 863; or where one purchases a bond 
relying on the seller's recommendation that 
it is good, when in fact it is worthless; -86 
Mich. 261. 

The action may be brought for a sum 
specified in the promise of the defendant, 
or for the definite amount of noney ascer¬ 
tained by computation to be d>’e, or for as 
much as the services, etc., « 're worth 
(called a quantum meruit), or fo^ the value 
of the goods, etc. (called a quay. J um vale¬ 
bant). The value of services p;rformed 
under a contract void by the tatute of 
frauds is recoverable on quantum meruit; 
20 Nev. 168; 40 Kans. 8tf7 ; a city is liable 
for water supplied after termination of the 
contract; 110 N. C. 449; one hired to do 
work, but who is wrongfully stopped, may 
recover on quantum meruit what the labor 
is worth, regardless of its value to the othnr 
party; 82 Mich. 263. 

The form of the action, whether general 
or special, depends upon the nature of the 
undertaking of the parties, whether it be 
express or implied, and upon other circum¬ 
stances. In many cases where there has 
been an express agreement between the 
parties, the plaintiff may neglect the special 
contract ana sue in general assumpsit. He 
may do this : first, where the contract is 
executed; 4B.&P. 355 ; 5 B. &C. 628 ; 18 
Johns. 451; 19 Pick. 496; 11 Wheat. 237; 

3 T. B. Monr. 405 ; 7 Vt. 228 ; 5 Harr. <fe G. 
45; 3 M’Cord 421 ; 18 Ga. 864; and is for 
the payment of money; 2 Munf. 844 ; 1 J. 
J. Marsh. 894; 8 T. B. Monr. 405; 1 Bibb 
395 ; 4 Gray 292; though if a time be fixed 
for its payment, not until the expiration of 
that time; 1 Stark. 229; second, where tho 
contract, though only partially executed,* 
has been abandoned by mutual consent; 7 
Term 181; 13 JohnB. 274; 16 Wend. 682; 
16 Me. 288; 11 Rich. S. C. 62; 7 Cal. 150; 
see 29 Pa. 82; or extinguished and rescinded 
by some act of the defendant; 11 Me 817 ; 

2 Blackf. 107; 20 N. H. 457 ; see 4 Cra. 239 ; 
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third, where that which the plaintiff has 
done hai been performed under a special 
agreement, but not in the time or manner 
agreed, but yet has been beneficial to the 
defendant and has been accepted and en¬ 
joyed bv him ; 1 Bingh. 34 ; 18 Johns. 04 ; 

U Mass. 282 ; 5 Gill & J. 240 ; 8 Yerg. 411 ; 

Vi Vt 035 ; 23 Mo. 228 : 3 Ind. 50, 73; 5 
Mich. 449; 8 la. 90 ; 3 Wis. 833. See 1 
Xlreenl. Ev. § 104 ; 2 Sm. Lead. Cas. 14 ; 

81 Pa. 218. 

A surety who has paid money for his prin¬ 
cipal may recover upon the common, oounts, 
though he holds a special agreement of in¬ 
demnity from the principal; 1 Pick. 118. 
But in general, except as herein stated, if 
there be a special agreement, special as¬ 
sumpsit must be brought thereon ; 14 B. 
Monr. 177 ; 22 Barb. 239 ; 2 Wis. 34 ; 14 
Tex. 414. 

The declaration should state the contract 
in terms, in case of a special assumpsit; 
but, in general, assumpsit contains only a 
general recital of consideration, promise, 
and breach. Several of the common oounts 
axe frequently used to describe the same 
cause of action. Damages should be laid in 
a sufficient amount to cover the real amount 

of the claims ; see 4 Pick. 194; 2 Const. 8. 

C. 339 ; 4 Munf. 95 ; 2 N. H. 289 ; 1 III. 280; 

4 Johns, 280; 5 S. <fc R. 519 ; 6 Conn. 170 ; 

2 Bibb 429 ; 43 Vt. 195 ; 23 W. Va. 617. 

Non assumpsit is the usual plea under 
which the defendant may give in evidence 
most matters of defence ; Com. Dig. Pleader 
(2 G, 1). Under that plea it may De shown 
that no such promise ns alleged was made 
or is implied, or that the promise if made 
was void ab initio; but defences which 
from their nature admit a promise and set 
up a subsequent performance or avoidance 
as, e. g. payment, set off, statute of limita¬ 
tions should be pleaded specially, in the 
absence of statutory definition of the effect 
of the general plea, which exists in many 
states. Where there are several defend¬ 
ants, they cannot plead the general issue 
severally ; 6 Mass. 444; nor the same plea 
in bar severally ; 13 Maas. 152. The plea of 
not guilty is defective, but is cured by ver¬ 
dict ; 8 S. & R. 541 ; 4 Call 451. 

See, generally, Bacon, Abr,; Comyns, Dig., 
Action upon the case upon assumpit ; Dane, 
Abr.; viner, Abr. ; 1 Chit. PI. ; Lawes, 
AsBump. ; 1 Greenl. Ev. ; Lawson, Encyc. 
of PL; &Pr.; Sm. Lead. Cas., note to Lamp* 
leigh v. Braithwaite; Covenant ; Debt ; 
Judgment. 

ASSOCIATION. See Club. 

ASSOCIATION, ARTICLES OF 

See Articles of Association. 

ASSOCIATION THEORY. In Neg¬ 
ligence. The "association theory” means, 
that the master will not be excused for negli¬ 
gence resulting in inj ury to one servant which 
is inflicted by a fellow-servant unless the 
servants are so engaged and situated as that 
each by carefulness and attention in the per¬ 
formance of his duties may protect himself 
from injury caused by the negligence of the 
person witn whom he is working. 152 Ky. 
484, 153 S. W. 753; 139 Ky. 43, 129 S. W. 
319. 

ASSOCIATIONS. By c. 441 of the 
Acts of 1909, the trustees of "voluntary 
associations under a written instrument or 
declaration of trust the beneficial interest 
under which is divided into transferable 
certificates of participation or shares," are 
required to file copies of the instrument of 
trust with designated public officers; and 
by c. 184 of the Acts of 1916, such associa¬ 
tions may be sued for debts, obligations, oi 
liabilities, and their property may be sub¬ 
jected to attachment and execution as if 
they were corporations. 265 U. S. 147. 
See Corporation Tax Law. 

ASSUME. To take to or upon one's 
self. Anderson. A person who assumes a 
lease takes to himself or accepts the obliga¬ 
tions and the benefits of the lessor under the 
contract. Id.; 44 Ohio St. 314. Assumed 
may be used in the sense of claimed ; as, in 


Baying that assumed facts must be proved 
before tho main fact can be inferred. Id.; 
62 Wis. 63. 

ASSUMED RISK. "Assumed risk" 
is one^Jiat grows out of the contract between 
the master and servant by which the servant 
agrees to assume all of the ordinary risks 
and dangers incidental to the work in which 
he is to be engaged. 162 Ky. 373, 172 S. W. 
698. 

The doctrine of "assumed risk" arises out 
of the contractual relations between the 
master and servant, and it cannot be pre¬ 
sumed that the servant contracts to risk 
the hazards and dangers to himself, arising 
from the gross negligence of a superior, or 
the negligence of a master. 162 Ky. 366, 
172 S. W. 698. 

The doctrine of “assumed risk" has been 
extended until now it is well established that 
a servant cannot recover from the master 
for injuries inflicted by the negligence of a 
fellow servant in the same grade of employ¬ 
ment engaged in the same field of labor, and 
associated or working with the injured serv¬ 
ant, however gross the negligence of the 
fellow servant may be. 127 Ky. 741, 106 
S. W. 795. 

ASSUMPTION OF RISK. The auto¬ 
matic assumption, by a person voluntarily 
and uncomplainingly entering an employ¬ 
ment, of all the risks and hazards ordinarily 
and usually incident to such employment, and 
those incident to all dangers and defects 
of the employment which, to a person of his 
experience and understanding, are or ought 
to be patent and obvious, or which have been 
pointed out to him, and not complained of 
By him. This does not include the risks 
incident to latent defects and dangers of 
which he has no knowledge and of which he 
is not warned, nor docs it include those 
arising out of the negligence of the master 
or his superintendent. 20 A. & E. Ency. L. 
(2nd ed.). 109-134. See Masters’ Liability ; 
Servant's Liability. 

A miner does not assume the "risk" unless 
obviously perilous. 160 Ky. 673, 170 S. W. 
14. 

“Assumption of risk" rests upon the intel¬ 
ligent acquiescence and knowledge of the 
clanger ana appreciation of the risk naturally 
incident to the employment or arising from 
a particular situation in which the work is 
done. It negatives the prima facie liability 
of the master, and does not involve the aggra¬ 
vation or creation of the peril by misconduct 
of the servant. It is generally held to grow 
out of the contract of employment, and of 
the maxim volenti non fit injuria. 159 Ky. 
687, 167 S. W. 933. 

ASSURANCE. In Conveyancing. 
Any instrument which confirms the title to 
an estate. 

Legal evidence of the transfer of property. 

2 BLa. Com. 294. 

The term attruranet* Includes, In an enlarged 
sense, &U Instruments which dispose of property, 
whether they be the grants of private persons, or 
not; such are floee ana recoveries, and private acts 
of the legislature. Eunom. Dial. 8, s. 6. 

In Commercial Law. Insurance. 

ASSURANCE, DISENTAILING. 

See Disentailing Deed. 

ASSURANCES, COMMON. See In 

Pais. 

ASSURED. A person who has been in¬ 
sured by some insurance company,or under¬ 
writer, against losses or perils mentioned 
in the policy of insurance. 

The party whom the underwriters agree to 
indemnify in case of loss; 1 Phill. Ins. sect. 
2. He is sometimes designated in maritime 
insurance by description, and not by name, 
as in a policy “ for whom it ruay concern ; " 

3 Rich. Eq. 274 ; 40 Me. 181; 6 Gray 192; 
27 Pa. 268 ; 83 N. H. 9 ; 12 Md. 815. 

ASSURER. An insurer; an underwriter. 

ASSYTn Bill ENT. In Scotch Law. 
Damages awarded to the relative of a mur¬ 
dered person from the guilty party, who has 
not been convicted and punished. Paterson, 
Comp. 


The action to recover It lies for the per¬ 
sonal representatives; 20 Scott. Jur. 156; 
and may be brought by collateral relations ; 
27 Soott. Jur. 450. 

ASTRARIUS HAEBES. In old 
English Law. An heir who, with his 
family, was put, by his living ancestor, in 
actual possession of the latter’s house. 
Cunningham. 

ASTRICT. In Sootch Law. To as¬ 
sign to a particular mill. 

Used of lands the occupants of which were 
bound to grind at a certain mill. Bel k Diet. ; 
Paterson, Comp. n. 290 ; Erskine, Inst. 2, 6, 
18 , 82 . 

ASTRIHXLTET. In Saxon Law. A 
penalty for a wrong done by one in the king's 

peace. The offender was to replace the dam¬ 
age twofold. Spelman, Gloss. 

ASYLUM. An institution for the pro¬ 
tection and relief of unfortunates, as an 
asylum for tho poor, for the deaf and dumb, 
or for the insane. 3 Am. & Eng. Ency. 2nd 
ed., 167 ; 6 Neb. 297. As applied to a fugi¬ 
tive from justice seeking asylum in a foreign 
country, means not only place, but also 
shelter, security, protection. Id.; 12 Blatchf. 
395. In international law, asylum means a 
place where the matter may not be tried. 
Id.; 5 B. & S. 645. 

A refuge; sanctuary; a charitable insti¬ 
tute. 3 Bush (Ky.) 391. 


AT. A propOf.ii ton which may be used to 
denote a fixed and definite point in time or 
space, or merely nearness to that point.; 
may also indicate direction toward ; accord¬ 
ing to the context, may assume the meaning 
of in, within, through, during, to the extent 
of, and various other prepositions and 
phrases. Stand. Diet.; Thom. Ken. Wds. & 
Phs.; Anderson. 

The word "at" is not invariably used to 
denote a fixed and definite time or place, 
but is sometimes used to mean about, or 
near to, the time or place stated. At the 
house may, and often does, mean about or 
near the house ; but in the case of a note or 
bill payable at the Northern Bank of Ken¬ 
tucky, at the expiration of sixty days from 
date, it would hardly be argued, on the 
authority of Webster or Worcester, that the 
legal requirements of the contract would be 
satisfied by a demand of payment anywhere 
about or near to the bank, or near to or 
within a reasonable time After the expiration 
of the period of sixty days. In the construc¬ 
tion of a will giving a legatee the right of 
election to be exercised at the death of the 
testator, it would undoubtedly be held that 
the right might be exercised w ithin a reason¬ 
able time after the event, because the more 
rigid interpretation of the words would be 
obviously inconsistent with the intention 
of the testator, and would necessarily and 
inevitably defeat the exercise of such right. 

1 Duvall (Ky.) 96. Covenant to deliver 
tobacco "at" a warehouse does not require 
the coventor to put it in the house. 5 B. 
Mon. (Ky.) 372. 

AT ISSUE. See Matter in Issue. 

AT LARGE. In full, as for proceedings 
to be recorded at large, instead of by memo¬ 
randa. In general, not limited, or specific. 
Representing a State or district in its entirety, 
as a delegate, elector, or Congressman at 
large. Applicable to all of a territory, as 
statutes at large. I’nconfincd, as an animal 
running at large. Undecided, open to dis¬ 
cussion, as the subject was left at large. 
Anderson; ISiar.d. Diet. 

AT LAW. According to the course of 
the common law. In the law. 

AT LEAST. In Computation of 
Time. A much vexed question is whether 
the addition of the phrases “at least” or 
“not less than" demands clear or entire days, 
for if such be the euse, both the termini must 
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be excluded. On principle it would seem 
that "three days" means the 3ame as "at 
least three days/’ and it is held in most 
jurisdictions in the United States that where 
"at least” or "not less than’' is added, the 
terminus a quo will be excluded, and the 
terminus ad quem included; in accordance 
with the usual rule. 28 A. & E. Ency. (2nd 
ed.), 220 ; 68 Fed. Rep. 781. 

AT LIBERTY. It was error for the 
court in instructing the jury as to the plain¬ 
tiff’s compensation to use the words you are 
“at liberty” to take into consideration dis¬ 
grace, shame, etc., as the jury should have 
been told that they should take into con¬ 
sideration in forming that part of their 
verdict such of the elements named as they 
believed from the evidence existed. 67 

a. w. 6. 

AT OR NEAR. A distance of four 
miles in the scheme of the Union Pacific 
Railroad may be reasonably within the 
expression “at or near.” 222 U. S. 237. 

The averment that she was killed “at or 
near” the private crossing should be- con¬ 
strued that she was killed at a place on the 
track other than the crossing. 116 Ky. 144, 
75 S. W. 277. 

AT RANDOM. One who intentionally 
3hot at a dog, or shot a dog, was not in any 
sense of the word, guilty of shooting “at 
random.” 50 S. W. 843. 

AT THE END. In a statute requir¬ 
ing that a will be signed “at the end,” or 
close thereof, it was held a substantial com¬ 
pliance, where a will was written on a sheet 
of legal-cap paper, and there not being room 
at the bottom of the sheet for the testator’s 
signature, he wrote his name on the ruled 
line whicn runs from the top to the bottom 
of the paper near the left margin, the name 
being written thereon beginning at the bot¬ 
tom. There was a small space above his 
name as written, that is, between his name 
and the extreme left margin of the sheet, 
but this was not so unreasonable a blank 
space as to render the signature insufficient. 
162 Ky. 771, 173 S. W. 127. 

ATAMITA (Lat.). In Civil Law. A 
great-great-great-grandfather’s sister. 

AT AVUNCULUS (Lat.> la Civil 
Law. A gTeat-great-great-grandfather’s 
brother, 


ATTACHE. Ohe attached to the suite 
of an ambassador; one attached to a foreign 
lfRMtinn. R. &■ L. Diet.' 

ATTACHIARE. To attach a person or 
property; to seize. Burrill. See Detach- 

1ARE. 

ATTACHMENT. Taking into the cus¬ 
tody of the law the person or property of one 
already before the court, or of one whom it 
is sought to bring before it. 

A writ for the accomplishment of this 
purpose. This is the more common Bense 
of the word. 

It is in its nature, but not strictly, a pro¬ 
ceeding in rem ; since that only is a proceed¬ 
ing in rem in which the process is to be 
served on the thing itself, and the mere pos¬ 
session of the thing, by the service of process 
and making proclamation, authorizes the 
court to decide upon it without notice to any 
individual whatever ; Drake, Att. Ua; 
39 Pa. 50 ; 55 Mo. 128. 

Of Persons. A writ issued by a court of 
record, commanding the sheriff to bring be¬ 
fore it a person who has been guilty of con¬ 
tempt of court, either in neglect or abuse of 
its process or of subordinate powers ; 3 Bla. 
Com. 280 ; 4 id, 283; or disregard of its 
authority in refusing to do what is enjoined ; 
1 Terra 266 ; or by openly insulting the 
court; Saund. PI. Cr. 73 b ; 4 Bla. Com. 283 ; 
8 id. 17. It is to 6ome extent in the nature 
of a criminal process ; Stra. 441. See 5 
Haist. 03; 1 Cow. 121, n. ; 1 Term 268; 
Cowp. 594 ; WiLles 292. 

Of Property. A writ issued at the in¬ 
stitution or during the progress of an action, 
commanding the sheriff or other proper 
officer to attach the property, rights, credits, 
or effects of the defendant to satisfy the 
demands of the plaintiff. 

In General, 

The original design of this writ was to secure the 
appearance of one who had disregarded the original 
summons, by taking possession of his property as a 
pledge; 8 Bla. Com. 280 . 

By an extension of this principle, In the New Eng¬ 
land states, prbperty attached remains in the cus¬ 
tody of the law after an appearance, until final 
Judgment In the suit. See 7 Hass. 127. 

In some states attachments are distinguished as 
foreign and domestic,—the former Issuea against a 
non-resident of the state, the latter against a resi¬ 
dent. Where this distinction Is preserved, the foreign 
attachment enures solely to the benefit of the party 
suing It out; while the avails of the domestic at¬ 
tachment may be shared by other creditors, who 
come into court and present their dnima for that 


ATAVTJS. In Civil Law. • The male 
ascendant in the fifth degree. 

ATHA. In Qaxon Law. (Spelled also 
Alia, Athe, Atte,) An oath. Cowel; Spel- 
znan, Gloss. 

Athes. or Athaa , a power or privilege of 
exacting and administering an oath in cer¬ 
tain cases. Cowel; Blount. 


purpose. 

It is a distinct characteristic of the whole system 
of remedy by attachment, that It is—except In some 
states where It Is authorised In chancery—a special 
remedy at law, belonging exclusively to a court of 
law, and to be resorteato and pursued in conformity 
with the terms of the law conferring It; and where 
from any cause the remedy by attachment Is not 
full and complete, a court of equity has no power 
to pass any order to aid or. perfect it; Drake, Att. 
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ATHEIST. One who denies or does 
not believe in the existence of a God. 

Such persons are, at common law, inca¬ 
pable or giving testimony under oath, and, 
therefore, incompetent witnesses. Bull. 
N. P. 292. See 1 Atk. Ch. 21; 2 Cow. 431, 
433, n.; 5 Mas. 18; 13 Vt. 362; 17 Ill- 541. 
To render a witness competent, there must 
be superadded a belief that there will be a 
punishment for swearing falsely, either in 
this world or the next; 14 Mass. 184; 1 
Greenl. Ev. § 370; Tayl. Ev. 1175. See 7 
Conn. 68; 18 Johns. 98; 17 Wend. 460 ; 2 
W. & S. 262 ; 20 Pa. 274; 10 Ohio 121. 
The disability resulting from atheism has 
been wholly or partly removed in many of 
the states of the United States ; 1 Greenl. 
Ev. §369, n. See, generally, 1 8m. L. Cas. 
737. 

ATILIAN LAW, THfc. See Lex 

Atilia. 

ATILIUM (Lat.). Tackle ; the rigging 
of a ship ; plough-tackle. Spelman, Gloss. 

ATINIAN LAW, THE. See Lex 

Atinia. 

ATM, A TESTER A (Lat.). In Civil 
Law. A great-great-great-grandmother's 
sister. 


In the New England states the attachment 
of the defendant’s property, rights, and 
credits is an incident of the summons in all 
actions ex contractu . This is called Trustee 
Process, q. v. Elsewhere throughout the 
country tne writ issues only, upon cause 
shown by affidavit. And in most of the 
states its issue must bo preceded by the 
execution by or on behalf of the plaint¬ 
iff of a cautionary bond to pay the defend¬ 
ant all damage he may sustain by reason of 
the attachment. The grounds upon which 
the writ rrf&y be obtained vary in the differ¬ 
ent states. Wherever an affidavit is re¬ 
quired as the basts of the attachment, it 
must verify the plaintiff’s cause of action, 
and also the existence of some one or more 
of the grounds of attachment prescribed by 
the local statute as authorizing the issue of 
the writ. 

The remedy by attachment is allowed in 
general only to a creditor . In some states, 
under special statutory provisions, damages 
arising ex delicto may be sued for by attach¬ 
ment ; but the aim eat universal rule is 
otherwise. The claim of an attaching 
creditor, however, need not be so certain 
as to fall within the technical definition of 
a debt, or as to be susceptible of liquidation 
without the intervention of a jury. It is 
sufficient if the demand arise on contract. 


and that the contract furnish a standard 
by which the amount due could be so clearly 
ascertained as to enable the plaintiff to 
aver it in his affidavit, or the jury by their 
verdict to find it; 3 Cai. 323 ; 2 Wash. C. C. 
382 ; 8 Gill 192 ; 1 Leigh 285 ; 11 Ala. 941 ; 
4 Mart. La. 517 ; 2 Ark. 415; 3 Ind. 374 ; 8 
Mich. 277. 


In Bomee states an attachment may, un¬ 
der peculiar circumstances, issue upon a 
debt not yet due and payable ; but in such 
oases the debt must possess an actual char¬ 
acter to become due in futuro , and not be 
merely possible and dependent on a contin¬ 
gency, which may never happen; 15 Ala. 
455 ; 13 La. 02; 1 Handy 442. An attach¬ 
ment can be sued out in equity against an 
absconding debtor by the accommodation 
maker of a negotiable note not yet due ; 37 
W. Va. 847. 


Corporations, like natural persons, may 
bo proceeded against by attachment; 9 N. 
H. 394; 15 S. & R. 173 ; 1 Rob. Va. 573 ; 
47 Ga. 670; 14 La. 415 ; 4 Humphr. 369; 9 
Mo. 421; 8 Porter 404 ; 22 Ill. 9. It will lie 
against a corporation for the conversion of 
its own stock ; 3 Misc. Rep. 00. 

Representative persons, such as heirs, 
executors, administrators, trustees, and 
others, claiming merely by right of repre¬ 
sentation, are not liable to be proceeded 
against, as such, by attachment; 1 Johns. 
Caa. 372 ; 4 Day 87 ; 3 Haist. 179 ; 8 Green, 
N. J. 183; 2 Dali. 73, 97; 1 Harp. 125; 23 
Ala. 369; 1 Mart. La. 202, 880; 1 Cra. 352, 
409 ; 41 Barb. 45 ; 32 Ga. 850 ; 38 La. Ann. 9 ; 
11RL 286. 

The levy of an attachment does not change 
the estate of the defendant in the property 
attached; 1 Pick. 485 ; 3 McLean 354; 1 
Rob. La. 443 ; 32 Me. 233 ; 6 Humphr. 151; 
1 Swan 208 ; 3 B. Monr. 579. Nor does the 
attaching plaintiff acquire any property 
thereby ; 1 Pick. 485 ; 3 Brev. S. C. 23; 2 
8. ft R.-321; 2 Harr, ft J. 96 ; 9N. H. 488 ; 2 
Penning. 997. Nor can he acquire through 
hU attachment any higher or better rights 
to the property attached than the defend¬ 
ant han when the attachment was levied, 
unless he can show some fraud or collusion 
by whioh his rights are impaired ; 31 Me. 
177. 

The levy of an attachment constitutes a 
lien on the property or credits attached; 1 
M'Cord 480 ; 8 Miss. 058; 16 Pick. 264 ;• 10 
Johns. 129; 8 Ark. 509; 17 Conn. 278; 14 
Pa. 820; 12 Leigh 406 ; 10 Gratt.-284 ; 59 Ala. 
811; 3 La. Ann. 811; 11 Humphr. 509; 
Cooke, Term. 254 ; 1 Swan 200 ; 1 Ind. 296; 
7 Iff. 468 ; 23 Me. 60; 14 N. H. 509; 1 Zabr. 
314 ; 21 Vt. 599, 620 ; 87 id, 845 ; 1 Day 117; 
28 Mo. 85; 15 la. 141; 7 Colo. 107; 88 Tex. 
297. But, as the whole office of an attach¬ 
ment is to seize and hold property until it 
oan be subjected to execution, this lien is 
of no value unless the plaintiff obtain judg¬ 
ment against the defendant and proceed to 
aubjeot the property to execution. 

Where two or more separate attachments 
are levied simultaneously on the same prop¬ 
erty, they will be entitled each to an ali¬ 
quot part of the proceeds of the property ; 
19 Pick. 544; 1 Cow. 215 ; 8 Monr. 201; 
07 Me. 28; 53 Vt. 805; 17 N. H. 488; see 
4 Humphr. 118 ; 20 Pa. 851; 3 Dev. L, 205. 
Where several attachments are levied suc¬ 
cessively on the same property, a junior 
attaching creditor may impeach a senior 
attachment, or judgment thereon, for 
fraud ; 7N. H. 594 ; 24 id. 884 ; 4 Rich. 8. 
C. 661; 0 Gratt. 96 ; 8 Ga. 140 ; 4 Abb. Pr. 
398 ; 8 Mich. 681; but not on account of 
irregularities; 8 M’Cord 201, 845; 4 Rich. 
8. C. 501; 2 Bail. 209 ; 9 Mo. 898 ; 5 Pick. 
508 ; 13 Barb. 412 ; 9 La. Ann. 8. 

By the levy of an attachment upon per¬ 
sonalty the officer acquires a special prop- 
erty therein, which continues so long as 
be remains liable therefor, either to have 
it forthcoming to satisfy the plaintiff’s de¬ 
mand, or to return it to the owner upon the 
attachment being dissolved, but no longer; 
6 Johns. 195; 15 Mass. 810; 1 N. H. 289; 
86 Me. 322 ; 28 Vt. 540 ; 6 Nev. 186 ; 2 Saun¬ 
ders 47 ; 1 Black 101; 47 N. H. 164 ; 70 Me. 
484. For any violation of his possession, 
while his liability for the property con¬ 
tinues, he may maintain trover, trespass. 
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and repl evin ; 0 Mam. 104; 1 Piok. 282, 
fc<9: 5 Vt. 191; 28 N. H. 40 ; 8 Me. 270; 8 
Foster 46 ; 98 Mo. App. 69. 

An it would often subject an officer to 
great inconvenience ana trouble to keep 
attached property in his possession, he is al¬ 
lowed in tbe New England states and New 
York to deliver it over, during the pend¬ 
ency of the suit, to Some responsible person, 
who wiU give an accountable receipt for it, 
and who is usually styled a receipter or 
bailee, and whose possession is regarded as 
that of the officer, and, therefore, as not 
discharging the Lien of the attachment. 
This practice is not authorised by statute, 
but has been so long in vogue in the states 
where it prevails as to have become a part 
of their systems, and to have given rise to 
a large mjuw of judicial decisions; Drake, 
Alt. | 344. 

In many states provisions exist, authoriz¬ 
ing the defendant to retain possession of 
the attached property by executing a bond 
with sureties for the delivery thereof, either 
to satisfy the execution which the plaintiff 
may obtain in the cause, or when and where 
the court may direct. This bond, like the 
bailment of attached property, does not dis¬ 
charge the Lien of the attachment; 20 Miss. 
622 ; 6 Ala. N. s. 45 ; 7 Mo. 411; 7 Ill. 468 ; 
10 Pet. 400; 10 Humphr. 484. Property 
thus bonded cannot be seized under another 
attachment, or under a junior execution ; 
6 Ala. n. 6. 45 ; 7 B. Monr. 651; 4 La. 804. 

Provisions also exist in many states for 
tbe dissolution of an attachment by the de¬ 
fendant’s giving bond and security for tbe 
payment of sucn judgment as the plaintiff 
may recover. This is, in effect, merely 
Special Bail. From the time it is given, the 
cause ceases to be one of attachment, and 
proceeds as if it had been instituted by 
summons ; 8 Bibb 221; 7 Ill. 468 ; 3 M’Cord 
347 ; 16 Gra. 438 ; Drake, Att. § 812. 

An attachment is dissolved by a final 
judgment for the defendant; 4 Mam. 96 ; 
23 Pick. 465 ; 2 Aik. 299; 2 Q. Greene 506 ; 
3 uL 157. It may be dissolved, on motion, 
on account of defects in the plaintiff's pro¬ 
ceedings, apparent on their face; hut not 
for defects which are not so apparent; 17 
Miss. 516. Every such motion must pre¬ 
cede a plea to the merits ; 2 Dev. A B. 502 ; 
Ham. 88,156 ; 7 Mart La. 368; 4 Jonee, N. 
C. 241 ; 26 Ala. N. B. 670 ; 75 id. 339 ; 66 Miss. 
161 ; 48 Pa. 161. Xhe death of the defend¬ 
ant pend&nte lite is held in some states to 
dissolve the attachment; 7 Mo. 421 ; 5 
Crauch 507 ; 7 R. I. 72; 11 id. 621; 7 La. 
Ann, 39; 63 Ala. 414; 72 id. 151 (hut not 
after judgment; 4 S. <fc R. 557). And so 
the civil death of a corporation ; 8 W. & 
S. 207 ; 11 Ala. n. a. 472. Not so, how¬ 
ever, the bankruptcy of the defen dan t; 21 
Vt. 599 ; 23 Me. 60; 14 N. H. 509; 15td. 
227; 10 Mete. Mass. 820; 1 Zabr. 214: 18 
Miss. 348 ; 93 Ill. 77. 

In those states where under a summons 
property may be attached if the plaintiff so 
directs, the defendant no means of de¬ 
feating the attachment except by defeating 
the' action ; but in some states, where an 
attachment does not issue except upon 
stated grounds, provision is made for the 
defendant’s contesting the validity of the 
alleged grounds; while in other states it is 
held that he may do so, as a ma tter of 
right, without statutory authority ; a Caines 
257 ; 7 Barb. N. Y. 656 ; 12 id. 265; 1 Dali. 
165 ; 1 Yeafces 277 ; 1 Green, N. J. 18L 250 ; 
3 Harr. A M’H. 535 ; 2 Nott A M’C. 180; 
8 8need 536; 6 Blackf. 232; 1 Ill. App. 25. 


As by custom of London. 

This writ reached the effect* of the defendant 
the hands of third persona. Its effect la simply 
arrest the payment of a debt dueHhe defendan t, 
him, and to compel Its payment to the plaintiff, < 
else to reach personal property in tho hands of 
third person. It la known In f wi-hW md in , 
states of the United States as garnishment. < 
the garnishee procees; but In some, as trash 
Process and factorizing, with the same characte 
the garnleheea. It is in reality 
wit by Ui8 ddfondkDt In th^ plaintiff's iuud6 * 
Ala. k. a «T1; Hem pet 608. ’ 


Garnishment is an effectual attachment 
of the defendant's effects in the garnishee's 
hands;.« Cra. 187 ; 8 Mass. 486 ; 14 N. H. 
129; Busb. 3; 5 Ala. N. s. 614: 21 Miss. 


284; 6 Ark. 301 ; 4 McLean 585 ; 41 Kan. 
297, 596. It is essentially a legal remedy ; 
and through it equities cannot be settled 
between the defendant and the garnishee ; 

5 Ala. N. 8. 442 ; 71 id. 20; 18 Vt. 120; If 
IU. 89 ; 75 id. 544 ; 7 R. I. 16 ; 190 Mass. 
86; 62 Mo. 17. The plaintiff, through it 
aoquires.no greater rights against the gar¬ 
nishee than the defendant has, except in 
oases of fraud; and he can hold the gar¬ 
nishee only so long as he has, in the attach¬ 
ment suit, a right to enforce his claim 
against the defendant; 8 Ala. 182 ; 1 Litt. 
274 : 85 Conn. 810 ; 13 R. I. 518 ; 83 IU. 55 ; 

6 Pet 641. No judgment can be rendered 
against the garnishee until judgment 
against the defendant shall have been re¬ 
covered ; 8 Ala. N. 8. 114 ; 5 Mart. N. s. La. 
807; 14 La. Ann. 874 ; 23 Ga. 186 ; 41 Vt 
50 ; 19 Mo. 71. 

The basis of a garnishee's liability is either 
an indebtedness to the defendant, or the 
possession of personal property of the de¬ 
fendant capable of being seized and sold 


under execution : 7 Mass. 436 ; 3 Me. 47 ; 2 
N. H.93; 9Vt. 295; 11 Ala. N. 8. 273. And 
to be a subject of garnishment, the claim 
must be one for which the principal 
defendant can maintain an action at law, 
if due at the time or to become due there¬ 
after ; 62 Mich. 316; 28 Neb. 56. The ex¬ 
istence of Buch indebtedness, or the posses¬ 
sion of such property, must be shown affirm¬ 
atively, either by the garnishee’s answer or 
by evidence aliunde; 9 Cush. 580; 1 Dutch. 
625 ; 2 Iowa 154; 9 Ind. 587 ; 21 Mo. 30. 
The demand of the defendant against the 
garnishee, which will justify a judgment 
m favor of the plaintiff against the gar¬ 
nishee, must be such as would sustain an 
action of debt, or indebitatus assumpsit; 
27 Xla. N. 8. 414. 

A non-resident of tbe state in which the 
attachment is obtained cannot be held as 
garnishee, unless he have in that state prop¬ 
erty of the defendant's in his hands, or be 
bound to pay tbe defendant money, or to 
deliver him goods, at some particular place 
in that state; 10 Mass. 343 ; 21 Pick. 268 ; 
6 N. H. 497 ; 6 Vt. 614 ; 4 Abb. Pr. 72 ; 2 
Cra. 622 ; 33 Me. 414 ; 67 Vt. 627; 13 R. I. 
196 ; 33 Mo. 110. A debt may be attached 
in any state where the debtor can be found 
if the law of the forum authorize attach¬ 
ments ; 50 Minn. 405. 

No person deriving his authority from 
the law, and obliged to execute it accord¬ 
ing to the rules of the law, can be charged 
as garnishee in respect of any money or 
property held by him in virtue of that 
authority; 8 Mass. 246. Hence it has been 
held that an administrator cannot, in re¬ 
spect of moneys in his hand as such, be 
charged as garnishee of a creditor of his 
intestate; 11 Me. 185; 2 Harr. Del. 840 ; 5 
Ark. 55, 168; unless he have been, by a 
proper tribunal, adjudged and ordered to 
pay a certain sum to such creditor ; 6 N. H. 
874 ; 3 Harr. Del. 267 ; 10 Mo. 874. Nor is 
an executor chargeable as garnishee in 
respect of a legacy bequeathed by his testa¬ 
tor ; 7 Mass. 271 ; 1 Conn. 385 ; 3 N. H. 67 ; 
2 Whart. 332 ; 4 Mass. 443. Nor is a guard¬ 
ian ; 4 Mete. Mastf. 486 ; 6 N. H. 899. Nor 
is a sheriff, in respect of money collected 
by him under process,; 8 Mass. 289 ; 7 Gill 
A J. 421 ; 1 Bland, Ch. 443 ; 1 Murph. 47; 
2 Spear 84, 878 ; 2 Ala, N. 8. 258; 1 Swan 
208; 9 Mo. 878; 8 CaL 863 ; 4 Me. 532 ; or 
where it was taken from a prisoner for safe¬ 
keeping ; 18 S. W. Rep. (Tex.) 195 ; this is 
not so, however, in some states ; 92 Ala. 102; 
81 Neb. 811. Nor is a clerk of a court, in 
respect of money in his hands officially ; 1 
Dal 854 ; 2 Hayw. 171; 8 Lred. 865 ; 7 
Humphr. 182 ; 7 Gill A J. 421 ; 8 Bill, S. 
C. 12; Bail. Eq. 800. It is attachable under 
trustee process when his only duty is to 
the money to the defendant; 60 Vt. 
Nor is a trustee of an insolvent, or an 
assignee of a bankrupt; 5 Mass. 188 ; 7 Gill 
A JT 421. Nor is a government disbursing 
officer; 7 Mass. 259 ; 8 Pa. 868 ; 7 T. B. 
Monr. 489 ; 3 Sneed 879 ; 4 How. 20. 

A debt not due may be attached in the 
hands of the garnishee, biff; he cannot be 
required to pay the same until it becomes 
due: 6 Me. 268 ; 1 Yeates 255 ; 4 Mass. 285; 


1 Harr. A J. 536 ; 8 Murph. 256; 1 Ala. N. B. 
896 ; 17 Ark. 492. 

The defendant in an action of tort cannot 
be garnished before the recovery of final 
judgment; 80 Oa. 59.1. When the wages 
of a fisherman are to be paid within thirty 
days after the arrival of the vessel in port, 
they are liable to garnishment though the 
thirty days have not expired ; 47 Fed. Rep. 
912. 

In moat of the states, the garnishee re¬ 
sponds to the proceedings against him by a 
sworn answer to interrogatoriespropoun aed 
to him ; which in some states is held to be 
conclusive as to his liability, but generally 
may be controverted and disproved, though 
in the absence of contradictory evidence 
always taken to be true. In order to 
cliarge the garnishee upon his answer alone, 
there must be in it a clear admission of a 
debt due to, or the possession of money or 
other attachable property of, the defend¬ 
ant ; 2 Miles 248 ; 22 Ga. 52; 2 Ala. 9 ; 6 La. 
Ann. 122 ; 19 Miss. 848 ; 7 Humphr. 112 ; 8 
Wia. 800 ; 2 Greene 125 ; 12 Ill. 818 : 2 Cra. 
543; 9 Cush. 580; 1 Dutch. 625 ; 9 Ind. 537 ; 
21 Mo. 80. 

Whatever defence the garnishee could 
set up against an action hy the defendant 
for the debt in respect of which it is sought 
to charge the garnishee, he may set up in 
bar of a judgment against him as a gar¬ 
nishee. £f his debt to the defendant be 
barred by the statute of limitation, he may 
take advantage of the statute; 2 Humphr. 
137; 10 Mo. 557; 9 Pick. 144; 87 Pa. 491 ; 
44 Mo. 8if; 120 U. 8. 506 ; 14 Colo. 54. He 
may set up a failure of consideration ; 
Wright 724 ; 2 Const. 8. C. 456; 1 Murph. 
469 ; 7 Watte 12; and may plead a set-off 
against the defendant; 7 Pick. 106; 25 
N. H. 369 ; 19 Vt. 644. 

If by a court having jurisdiction a judg¬ 
ment De rendered against a garnishee, and 
he satisfy the same under execution, it is a 
full defence to an action by the defendant 
against him for the property or debt in 
respect of which be was charged as gar- 
nisnee; though the judgment may have 
been irregular, and reversible on error ; 3 
B. Monr. 502; 4 Zabr. 674 ; 12 Ill. 358; 1 la. 
86 ; 2 Ala. 180; 23 Vt. 516 ; 82 Pa, 412; 25 
Ill. 63. 

An attachment plaintiff may be sued for 
a malicious attachment; and the action 
will be governed by the principles of the 
common law applicable to actions for mali¬ 
cious prosecution; 1 Dill. 589 ; 12 Fed. Rep. 
266 ; 3 Call 446 ; 17 Mass. 190 ; 9 Conn. 809 ; 
1 Penning. 031 ; 4 W. A 8. 201; 9 Ohio 103 ; 
4 Humphr. 169 ; 8 Hawks 545 ; 9 Rob. La. 
418 ; 14 Tex. 662 ; 84 Ala. 886; 36 710; 

30 Wis. 856. 

See Drake, Att.; Waide, Att. 

ATTACHMENT OF FBTVTLEGE. 
In T3nglinb Law. A process by which a 
man, by virtue of his privilege, calls an¬ 
other to litigate in that court to which he 
himself belongs, and who has the privilege 
to answer there. 

A writ issued to apprehend a person in a 
privileged place. Termes de la Ley . 

ATTAIN DEB. That extinction of 
civil rights and capacities which takes place 
whenever a person who has committed 
treason or felony receives sentence of death 
for his crime. 1 Steph: Com. 408 ; 1 Bish. 
Cr. L. $ 641. 

Attainder by confession is either by plead¬ 
ing guilty at the bar before the j udges, and 
not putting one's self on one's trial by a 
jury, or before the ooroner in sanctuary, 
when, in ancient times, the offender was 
obliged to abjure the realm. 

Attainder by verdict is when the prisoner 
at the bar pleads not guilty to the indict¬ 
ment, and is pronounced guilty by the ver-i 
diet of the jury. 

Attainder by process or outlawry is when 
the party flies, and is subsequently out¬ 
lawed. Coke, Litt 891. 

The effect of attainder upon a felon is, in 
general terms, that all his estate, real and 
personal, is forfeited; that his blood Is cor¬ 
rupted, and so nothing passes by inherit¬ 
ance to, from, or through him ; 1 Wms. 
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Saund. 861, a.; 6 Coke 68 a, 68 b ; 2 Rob. 
Eccl. 647; 22 Eng. I* & Eq. 508; that he 
cannot sue in a court of justice ; Co. Litt. 
180 a. See 2 Gabbett, Cr. Law ; 1 Bish. Cr. 
Law. 6 641. 

In England, by statute 88 & 84 Viet, 
c. 23, attainder upon conviction, with con¬ 
sequent corruption of blood, forfeiture, or 
escheat, is abolished. 

In the United States, the doctrine of 
attainder is now scarcely known, although 
during and shortly after the Revolution acta 
of attainder were passed by several of the 
states. The passage of such bills is ex¬ 
pressly forbidden by the constitution. 

Under the Confiscation Act of July 17, 
1862, which imposed the penalty of con¬ 
fiscation of property as a punishment for 
treason and rebellion, all that could be sold 
was aright to the property seized, terminat¬ 
ing with the life of the person for whose 
offence it was seized ; 9 wall. 889SeeBiLL. 


ATTAINT. Attainted, stained, or 
blackened. 

A writ which lies to inquire whether a 
jury of twelve men gave a false verdict. 
Bracton, L 4. tr. 1, c. 184 ; Fleta, 1. 5, c. 
22 . 88 . 

This latter was a trial by jury of twenty- 
four men empanelled to try the goodness of 
a fprmer verdict. 8 Bla. Com. 851 ; 8 
Gilbert, Ev, Lofft. ed. 1146. See Assize. 


ATTEMPT (Lat. ad, to, tentare, to 
strive, to stretch). 

In Criminal Law. An endeavor to ac¬ 
complish a crime carried beyond mere prep¬ 
aration, but falling short of execution of 
the ultimate design in any part of it. 6 
Cush. 867 ; 26 Ga. 498. 

An intent to do a particular criminal 
thing combined with an act which falls 
3hort of the thing intended. 1 Bish. Cr. 
Law §728; 14 Ga. 55; 14 Ala. N. 8. 411 
56 Barb. 126 ; 49 Miss. 685. 

If one tries to pick a pocket, he is guilty 
of an attempt to steal, without any proof 
as to whether there was anything in the 
pocket; 24 (*>. B. Div. 357 ; 61 Law J. Mag. 
Cas. 110 ; 123 N. Y. 254. 

To constitute an attempt, there must be 
an intent to commit some act which would 
be indictable, if done, either from its own 
character or that of its natural and probable 
consequences ; 3 Harr. Del. 571; 18 Ala. 
N. S. 532 ; 1 Park. Cr. Cos. 327 ; 9 Humphr. 
455; 9 C. & P. 518 ; 8 id. 541 ; 1 Crawf. <fe 
D. 156, 180 ; 1 Bish. Cr. Law § 731 ; Clark 
Cr. Law 104, 111; an act apparently 
adapted to produce the result intended ; 
Whart. Cr. L. S 182; 11 Ala. 57; 12 Pick. 
173 ; 5 Cush. 805; 18 Ohio 82; 65 N. C. 
884 ; 82 Ind. 220 ; 4 Wash. C. C. 738 ; 2 Va. 
Cas. 856; 6 C. & P. 403 ; 9 id. 79, 483; 1 
Leach 19 (though some cases require a 
complete adaptation ; 1 Bish. Cr. L. 749); 
an act immediately and directly tending to 
the execution of the principal crime, and 
oommitted by the prisoner under such cir¬ 
cumstances that he has the power of carry¬ 
ing his intention into execution; 1 F. & F. 
511; including solicitations of another ; 2 
East 5 ; 4 Hill, N. Y. 133 ; 7 Conn. 216, 266 ; 
8 Pick. 26; 2 Dali. 861; hut mere solicita¬ 
tion, not directed to the procurement of 
some specifio crime, 19 not an attempt; 
Whart. Cr. L. 179; see Clark, Cr. Law 115 ; 
and‘the crime intended must be at least a 
misdemeanor; 1 Crawf. & D. 149 ;1 C.& 
M. 061, n. ; 1 Dali. 89. An abandoned at¬ 
tempt, there being no outside cause prompt¬ 
ing the abandonment, is not indictable; 
Wnart. Cr. L. § 137. 

In England an indictment has been up¬ 
held upon a criminal intent coupled with 
an act (procuring dies for counterfeiting) 
which fell short of an attempt under their 
statute ; 83 E. L. & E. 636. Bee 1 Bish. Cr. 
L. § 724, 

An attempt to commit a crime was not 
in itself a crime, in the early common law. 


ATTEMPT TO COMMIT RAPE. 

“Attempt to commit rape" embraces every 
element of the crime except the actual,inter¬ 
course. 110 S. W. 311. 


ATTEMPT TO INTRODUCE IN¬ 
TO COMMERCE OF UNITED 
STATES. The expression— to attempt to 
introduce into the commerce of the United 
Slates —includes more than to attempt to 
enter merchandise, and as used in the Act 
of August 5, 1909, c. 6, 36 Btat. 11, 97, it 
covers fraudulent invoices made by con¬ 
signors in foreign countries. 231 U. S, 358. 

ATTENDANT. One-who owes a duty 
or service to another, or in some sort de¬ 
pends upon him. Termes de la Ley. 

AT'l'ENiJA NT TERMS. Long leases 
or mortgages so arranged as to protect the 
title of the owner. 

Thus, to raise a portion for younger children. It 
was quite common to make a mortgage to trustees. 
The powers of these trustees were generally to take 
possession of the estate, or to sell a part of the term 
If the portions were not duly paid. If the deed did 
not become ipso facto void, upon payment of the 

f iortlon, a release was necessary from the trustees 
o discharge the mortgage. It this was not given, 
the term became ba outstanding satisfied term. The 
purchaser from the heir then procured an assign¬ 
ment of the term to trustees for his benefit, which 
then became a satisfied term t< attend the inherit- 
ance, o'* an attendant term. These terms were held 
attendant by the courts, also, without any assign¬ 
ment, and operated to defeat intermediate aliena¬ 
tions to some extent. There were other ways of 
creating outstanding terms besides the method by 
mortgage ; but the effect and general operation of 
all these were essentially the same. By reason of 
the want of notice, by rtieans of registration, of the 
making of charges, mortgages, ana conveyances of 
lands, this mode of protecting an innocent pur¬ 
chaser by means of an outstanding term to attend 
the inheritance came to be very general prior to the 
8 Si 0 Vlct. c. 112, ( 2, which abolished all such terms 
as soon as satisfied, l Washb. R. P. 811; 4 Kent 
86-88. 

ATTENTAT. Any thing whatsoever 
wrongfully innovated or attempted in the 
suit by the judge a quo, pending an appeal. 
Used in the civil and canon law ; 1 Add. 
Eccl. 22, note; Ayliflfe, Parerg. 100. 

ATTENTION. The phrase “the bill 
shall have attention” made by a drawee to 
the drawer of a bill held not to amount to 
an acceptance of the bill. 2 B. and Aid. 113, 
115. 

A A RE (Lat.). To put off 

to a succeeding term ; to prolong the time 
of payment of a debt. 8tat. Westm. 2, c. 
4 ; Cowel; Blount. 

ATTERMENTNG-. The granting a 
time or term for the payment of a debt. 

ATTERMOEEMENT. In Canon 
Law. A making terms; a composition, 
as with creditors. 7 Low. C. 272, 306. 

ATTEST. To witness or testify. To 
bear witness to; to witness by observation and 
signature. To witness the execution of an 
instrument, and to subscribe the name in 
testimony of such fact. 

To bear witness to, usually in writing, as 
to signify, by the subscription of one's name, 
that one has witnessed the ‘execution of a 
particular instrument. To certify to the 
verity of, to vouch for. Anderson. See 
Attestation ; Attesting Witness. 

ATTESTATION (Lat. ad, to, testari, 
to witness). 

The act of witnessing an instrument in 
writing, at the request of the party making 
the same, and subscribing it as a witness. 
8 P. Wins. 254 ; 2 Ves. Ch. 454 ; 8 A. K. 
Marsh. 146 ; 17 Pick. 878. 

Deeds, at common law, do pot require at¬ 
testation in order to be valid ; 2 Bla. Coin. 
897 ; 8 Dane, Abr. 854; 12 Mctc. 15; 8 
Washb. It. P. 572 ; 7 Allen 149; and there 
are several states whero at common law it 


ington, and Wisconsin; and also in Georgia, 
one being the officer taking the acknowl¬ 
edgment ; and in Ixmisiana, two male 
witnesses besides the officer ; and in Ten¬ 
nessee, Texas, and Virginia two are re¬ 
quired if there be no acknowledgment. In 
Maine and Massachusetts one witness is re¬ 
quired when there is no acknowledgment, 
and in Alabama, one w r hen the signature 
is by mark. In Arkansas, California, Colo¬ 
rado, Illinois, Indiana, Iowa, Kansas, 
Missouri, Montana, New Jersey, North 
Dakota, Pennsylvania, Rhode Island, South 
Dakota, and West Virginia, no witness is 
required. In Delaware and the District of 
Columbia there is no statute, but by almost 
if not absolutely unvarying custom there 
is at least one witness. In the Territoru*e 
there is no legislation requiring it, but it is 
generally safe to have two witnesses, one 
being the officer taking the acknowledg¬ 
ment, when it is not practicable to consult 
local statutes. See 8 Conn. 289; 2 A. K. 
Marsh. 429; 13 N. H. 38 ; 6 Wheat. 527 ; 1 
McLean 520; 5 Ohio 119; M’Mull. 373; 8 
Minn. 625; 11 Minn. 443; 2 Grcenl. Ev. 
§ 275, n. ; 4 Kent 457. The requisites are 
not the same in all cases as against the 

S antor and as against purchasers ; 2 A. K. 
arsh. 529. See 3 N. H. 38; 18 id. 38. 

The attesting witness need not Bee the 
grantor write his name: If he Blgn in the 
presence of the grantor^ and at his request, 
it is sufficient; Jar. Wills 87-91; 2 B. & P. 
217. 

Wills must be attested by competent or 
credible witnesses ; 2 Greenl. Ev, § 091; w 
Pick. 850; 1 Burr. 414 ; 4 Bum, Eccl. Law 
116; who must subscribe their names at¬ 
testing in the presence of the testator: 7 
Harr. <fc J. 01 : 3 Harr. & M H. 457 ; 1 Leigh 
6 ; 1 Maule & S. 294 ; 2 Curt. Eccl. 320 ; 3 
id. 118 ; Carth. 79; 2 Greenl. Ev. § 678 : 81 
Ala. 53 ; 114 Mo. 536. And see 13 Gra\ 
103; 12 Cush. 342; IVes.Ch. 11; 2 Washb 
R. P. 682 ; but he need not sign in their 
presence; 64 Md. 188; 91 Tenn. 188. The 
term " presence” in a statute requiring tin- 
subscription of witnesses to a will to In- 
made in the presence of the testator, mean* 
“ conscious presence; " 85 Va. 546. In the 
attestation of wills devising land, three 
witnesses are requisite in Connecticut, 
Georgia, Maine, Massachusetts, New Harnp 
shire, South Carolina, Vermont and DiH- 
trict of Columbia; two are sufficient in 
Alabama, Arkansas, California, Colorado. 
Delaware, Florida, Idaho, Illinois, Indiana. 
Iowa, Kansas, Kentucky, Maryland, Michi 
gan, Minnesota, Mississippi, Missouri, Mon 
tana, Nebraska, Nevada. Now Jersey, Now 
York, North Carolina, North Dakota, Ohio 
Oregon, Rhode Island, South Dakota, 
Tennessee, Texas, Utah, Virginia, Wash 
ington. West Virginia, Wisconsin, Wyom¬ 
ing, Arizona, Indian Territory, New 
Mexico, and Oklahoma. In Louisiana, fo> 
a will not executed before a notary, there 
must be five witnesses of the place of pro¬ 
bate or seven of other places. No sub¬ 
scribing witnesses are required in Pennsyl¬ 
vania except in the case of wills making 
gifts to charity. 

A person may attest a will by making his 
mark, although the person who writes his 
name fails to sign his own name as a wit¬ 
ness to the mark ; 51 Ark. 48. Persons 
signing as witnesses must do so after the 
testator has signed the will; 87 Ga. 379. If 
a will is signed by only two witnesses 
where three are required as to realty, it is 
inoperative as to the realty but valid as to 
the personalty ; 32 Fla. 18. 


was not necessary ; 1 S. & R. 73 : 1 Hayw. 
205 ; 13 Ala. 321 ; 12 Mete. 157. In many of 
the states there are statutory requirements 
on the subject, and where such exist they 
must be strictly complied with, One wit¬ 
ness is necessary . \ Idaho, Maryland, Ne¬ 
braska, Nevada (if signed by mark only), 
New York (as to delivery). North Carolina, 
Utah, and Wyoming, and in Mississippi one 
is sufficient; 17*Miss. 325 ; two are required 
in Connecticut, Florida, Kentucky, Michi¬ 
gan, Minnesota, New Hampshire, Ohio, 
Oregon, South Carolina, Vermont, Wash- 


ATTESTATION CLAUSE. That 
clause wherein the witnesses certify that 
the instrument has been executed oeforc 
them, and the manner of the execution of 
the same. 

The usual attestation clause to a will is In the fol¬ 
lowing formula, to wit: ”8lgned, sealed, published, 
and declared by the above-named A B, as and fur 
his last will and testament, in the presence of us. 
who have hereunto subscribed our names as lli* 
witnesses thereto, in the presence of the said testa¬ 
tor and of each other.” That of deeds Is generally 
In these words: “Sealed and delivered in the pres 
ence of us.” 


AUCTION 


ATTESTATION AND 8UMCBIP- 
TION. Distinguished. Attestation in the 
ru t of the subsiTiptum is the act of 

the hand; the one is mental, the other 
mechanical. and to attest a will is to know 
that it was published as such, end to certify 
the facts required to constitute an actual 
and legal publication ; but to subscribe a 
paper published as a will, is qnlv to write on 
the same paper the names of the witnesses, 
for the sole purpose of identification. There 
may be a perfect attestation in fact, without 
subscription. 1 R Mon. (,Ky.) 117. 

ATTESTING WITNESS. One who, 
upon being required by the parties to an in¬ 
strument, signs his name to it to prove it, 
and for the purpose of identification. 8 
Oomph. 232 ; 115 Maas. 599. 

ATTESTOR. One who bears witness 
to, or vouches for. Stand. Diet. See Attest; 
Attestation; Attesting Witness. 

ATTTLE. The rigging or furniture of a 
ship. Jacob ; Fleta 1. 25. 

ATTORN. To turn over; to transfer 
to another money or goods; to assign to 
some particular use or service. Ken nett, 
Paroch. Antiq. 263. 

Used of Um part taken by the tenant in a true 
fer of lands ; I Bla. Com. We ; Littleton ft 881. Now 


fer of laads ; 9 Bla. Cam. We ; Littleton ft 681 . Now 
ueed of Meant to such a transfer; 1 Waanb. E. P. ft 
The lord could not alien hie land without the con¬ 
sent of the tenant, nor could the tenant assign with¬ 
out the consent of hie lord; 4 Bla. Com. *7; 1 
Spence, Eq. Jur. 137; 1 Washb. R. P. SB, n. Attorn- 
meat le abolished by various statutes ; 1 Washb. R. 
P. 893 ; Wrox. R. P 803. 

A tenant cannot attorn to another than his land¬ 
lord. and become tenant of the former, without Aral 
surrendering poss ess ion to the person under whom 
be holds ; To Ga. 148. 

To transfer services or homage. 

Used of a lord's transferring the homage and ser¬ 
vice of his tenant to a new lord. Bract. 61, W; 1 
Sullivan, Led. *87. 


ATTOBNATO FACIENDO VEL 
BECEPEENDO An ancient English writ 
commanding the sheriff of a county court or 
hundred court to admit an attorney come to 
appear for a person that owed suit to the 
court. Jacob. 

ATTORNEY. One put in the place, 
turn, or stead of another, to manage his 
affaire; one who manages the affairs of 
another by direction of his principal. Spel- 
man, Glow.; Termes de la ley. 

One who acts for another by virtue Of an 
appointment by the latter. Attorneys are 
or various kinds. 

Attorney in fact. A person to whom the 
authority of another, who is called the con¬ 
stituent, is by him lawfully delegated. 

This term is employed lo designate persons who 
act u n de r a special agency, or a special letter of at¬ 
torney, *o that they are appointed in factum -. for 
the deed, or medal act to be performed; but in a 
more extended aeons It includes all other agents em¬ 
ployed In any business, or to do any act or acts in 
pau for another. Bacon, Abr. Attorney; Btovy, 
Ag. i a. 

AD persons who are capable of acting for 
themselves, and even those who are die- 

S ualified from aeting in their own capacity, 
they have sufficient understanding, as 
infants of a proper age, and femes coverts, 
may act as attorneys of others; Co. Litt. 
53 a; 1 Esp. 142; 2 id. 511. 

Attorney-at-law. An officer in a court of 
justice, who is employed by a party in a 
cause to m a n age the same for him. 

Appearance by an attorney has been allowed In 
England from the time of the earliest records of the 
courts of that country. They are numHmuMt i n 
Qianvllle, Bracton, Fleta, and ferltum ; andTcaae 
turning upon the party ’b right to appear by attor¬ 
ney ia reported ; tTB. 17 Edw. III. p. 8, case a. In 
France such appearances were first allowed by let¬ 
ter* patent of Philip le Bel, d. 1280 ; 1 Fournel, 
Hist decAvocatM, 48, 82; * LoireL Couturner 14. It 
reeuns from the nature of their functions, and of 
their duties, as well to the court aa to the client, 
that no ooe can , even by consent, be the attorney of 
the UUgattng parties in the same controversy - 
ranr. <7 ^ The name of attomev t* given to 
offleers who prsctlae In court* of common law ; so* 
", , of i “** proctors, in courts 

of ftdmlrtity sod In th^ Fngliih fioclofiltitlctl court#. 
. JL l V 1 ** encroachment upon the judiciary for the 
legis lature ^declare that a court shall admit attor¬ 
ney* in specified cases, such admladona being judi¬ 
cial and not legislative questions ; 188 Fa. tm? * 


As a general rule the eligibility of persons 
to hola the position of attorney-at-law is 
settled by local legislation or by rule of 
court. It has been held that, excepting 
where permitted by special statute, women 
cannot act as attorneys-at-law in the vari¬ 
ous states; 55 Rl. 535; 10 Wall. 180 ; and 
the supreme court of the United States 
will not issue a mandamus to compel a 
state court to admit a woman to practise 
law before such court, upon the ground that 
ehe has been denied a privilege or immunity 
belonging to her as a citizen of the United 
States, iu contravention of the constitution ; 
154 U. S. 116; but the general trend of 
authority now is that women may be admit¬ 
ted to practise as attorneys; 184 Ind. 005 ; 
29 Atl. (N. H.) 559 ; 8 D. R. (Pa.) 299 ; but 
any woman of good standing at the bar of 
the supreme court of any state or territory 
or of the District of Columbia for three 
years, and of good moral character, may 
become a member of the bar of the supreme 
court of the U. S.; Act Feb. 15, 1879. In 
North Carolina, unnaturalized foreigners 
cannot be licensed as attorneys ; 3 Hawks 
855; Weeks, Att. at Law 79, note. 

The business of attorneys is to carry on 
the practical and formal parts of the suit; 
1 Kent 807. See, as to their powers, 2 Supp. 
to Ves. Jr. 241, 254; 8 Chit. Bla. Com. 23, 
838; Bacon, Abr. Attorney ; 8 Pa. 74 ; 8 
Wits. 874; 168. AR. 808; 14 id. 807 ; 7Cra. 
453 ; 1 Pa. 264. In general, .the agreement 
of an attorney-at-law, within the scope of 
his employment, binds his client; 1 Salk. 
86 ; as, to amend the record, 1 Binn. 75; to 
refer a cause, 1 Dali. 164 ; 6 Binn. 101 ; 7 
Cra. 436 ; 8 Taunt. 488; not to sue out a writ 
of enror, 1 H. Bla. 21, 23 ; 2 Saund. 71 a, b ; 
1 Term 888; to strike off a non proa., 1 
Binn. 469 ; to waive a judgment by default, 
1 Archb. Pr. 26 ; or waive a jury trial; 99 
N. C. 58. But the act must be within the 
scopo of his authority. He cannot, .for ex¬ 
ample, without special authority, purchase 
lands for the client at sheriffs sale ; 2 8. <fe 
R. 21; 11 Johns. 464; or extend the time 
for payment of money to release a judg¬ 
ment in ejectment,.entered by consent; 127 
Pa. 71; or compromise a claim ; 122 Pa. 
1 ; 47 Mo. App. 1; or satisfy a judgment 
for less than is due ; 66 Tex. 886. 

In the absence of fraud, the client is con¬ 
cluded by the acts, and even by the omis¬ 
sions, of uis attorney ; 28Tex. 109 ; 14 Minn. 
833 ; 22 Cal. 200 ; Weeks, Att. at Law 875. 

In general, hehaaall the powers exercised 
by the forms and usages of the court in 
which the suit is pending ; Weeks, Att. at 
Law 374. 


The principal duties of an attorney are— 
to be true to the court and to his client; to 
manage the business of his client with care, 
skill, and integrity; 4 Burr. 2061 ; 1 B. & 
Aid. 202 ; 2 Wils. 825 ; 1 Bingh. 847 ; Mech. 
Ag. 824; to keep his client informed as to 
the state of his business ; to keep his secrets 
confided to him as such. And ho is privi¬ 
leged from disclosing such secrets when 
called as a witness ; Tayl. Ev. 782 ; 29 Vt. 
701 ; 4 Mioh. 414; 16 N. Y. 180 ; 21 Ga. 201; 
40 E. L. A Eq. 353 ; 88 Me. 581. See Client ; 
Confidential Communication. His first 
duty is the administration of justioe, and his 
duty to his client is subordinate to that; 36 
Fed. Rep. 242. If an attorney while em¬ 
ployed by one side secretly seeks employment 
on the other side, prohiising to give infor¬ 
mation acquired during such employment, 
he will be disbarred ; 88 Fed. Rep. 24 ; but 
an attorney wbo learns from his client, in 
a professional consultation, or in any other 
manner, that the latter intends to commit 
a crime, it seems, is bound by a higher duty 
to society and to the party to be affected 
to disclose it; 52 Conn. 823. 

For a violation of his duties an action will, 
in general, lie; 8 CaL 808 ; 2 Green], Ev. 
§§ 145, 146 ; and in some oases he may be 

§ unished by attachment. Official misoon- 
uct may be inquired into in a summary 
manner, and the name of the offender 
stricken from the roll; 18 B. Monr. 472; 18 
Wall. 888; 17 Am. Dec. 194. Consult 4 
Wall. 83S. 

An attorney is not an insurer of the result 
in a case in which he is employed, and only 


ordinary care and diligence can be required 
of him ; 78 Mich. 881. The authority of an 
attorney is revoked by the death of the 
client, and he oannot prooeed further in the 
cause without a new retainer from the 
groper representative ; 96 Mo. 808 ; 78 

An attorney is entitled to two kinds of 
liens for his fees, one upon the papers of his 
client in his possession, called a retaining 
lien, and the other upon a judgment or fund 
recovered, called a charging lien ; 112 N.Y, 
157 ; 128 Ill. 631 ; 76 Ga. 689. See 85 Tenn. 
506 ; 187 N. Y. 605. See Lebn ; Champerty. 

ATTORNEY’S CERTIFICATE. In 
English Law. A certificate of the com¬ 
missioners of stamps that the attorney 
therein named lias paid the annual duty. 
This must be renewed yearly ; and the 
penalty for practising without such certifi¬ 
cate is fifty pounds ; Stat. 87 Geo. III. c. 90, 
SS 26, 28, 80. See also 7 A 8 Viet. c. 78, 88 
21-26 ; 16 A 17 Viet. c. 68. 

ATTORNEY IN FACT. A private 
or express attorney appointed for gome par¬ 
ticular or definite purpose not copuectcd with 
a proceeding at law 2 Elliot, Oontr., 11G6. 
See Attorney. 

_ AtTORn-KT-OEjn kh A Ti. Tn Eng¬ 
lish Law. A great officer, under the king, 
made by letters patent, whose office is to 
exhibit informations and prosecute for the 
crown in matters criminal; to file bills in 
the exchequer in any matter concerning 
the king’s revenue. Others may bring bills 
against the king’s attorney; 8 Bla. Com. 
27 ; Termes de la Ley . 

In American Law. In each state there 
is an attorney-general, or similar officer, 
who appears for the people, as in England 
the attorney-general appears for the crown. 

ATTO RNEY-GENERAL OF THE 
UNITED STATES. An officer ap¬ 
pointed by the president. 

His duties are to prosecute and conduct 
&U suits in the supreme court in which the 
United States shall be concerned, and give 
his advice upon questions of law when re¬ 
quired by the president, or when requested 
by the heads of any of the departments, 
touching matters that concern their de¬ 
partments ; Act of 24th Sept. 1789. He is 
a member of the cabinet and under the act 
of congress of Jan. 19,188tf, U. S. Rev. Stat. 
1 Supp. 487, is the fourth in succession, 
after the vice-president, to the office of 
president in case of a vacancy. 


ATTORNEY, LETTER OF See 

Letter of Attorney ; Power of Attorney. 

ATTORNMENT. See Attorn. 

AU BXSOIN. (Ft. in case of need. 

Au besoin chex Messieurs -d- 

“In case of need, apply to Messrs.- 

at-”). 

A phrase used in the direction of a bill 
of exchange, pointing out the person to 
whom application may be made for pay¬ 
ment in case of failure or refusal of tne 
drawee to pay ; Story, Bills § 65. 

AUBAHLE. See Droit d’Aubainr. 

AUCTION. A public sale of property 
to the highest bidder. See 212 Am . L. Keg. 
U. 8. 1; 19 Cent. L. J. 247 ; 11 Ir. L. Times 
643; Bateman, Auct. 

The manner of conducting an auction is Immate¬ 
rial, whether It be by public outcry or by any other 
manner. The essential part la the selection of a 
purchaser from a number of bidders. In a case 
where a woman continued silent during the whole 
time of the sale, hut when any one bid soe gave him 
a glass of brandy, and, when the sale broke up, the 
person wbo received the last glass of brandy was 
taken into a private room and he waa declared to be 
the purchaser, this waa adjudged to ha an auction ; 
1 Dowl. Bailm. 115. 

Auctions are generally oonduoted by 
persons licensed for that purpose. A bidder 
may be employed by the owner, if it be done 
bond fide and to prevent a sacrifice of the 
property under a given price ; 1 Hall 655; 
19 Mo. 420; 11 Paige. Ch. 481 ; 8 Stor. 022: 


AUCTION SALES 
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37 t ed. Rep. 125 ; but where bidding is 
fictitious, and by combination with the 
owner to mislead the judgment and in¬ 
flame the zeal of others,'it would be a 
fraudulent and void sale ; Poll. Contr. 589 ; 
8 How. 184 : 8 8tor. 61J ; 11 Ill. 254 ; 2 Dev. 
126 ; 3 Mete. Maes. 384 ; 3 Gilm. 529. But 
see 2 Kent 539, where this subject is con¬ 
sidered. And see 0 J. B. Moore 310 ; 3 
B. A B. 116: 3 Bingh. 368; 15 M. & W. 
867 ; 13 La. 287 ; 23 N. H. 360; 6 Ired. Eq. 
278, 430 ; 14 Pa. 440. Unfair conduct on 
the part of the purcliaaer will avoid the 
sale ; 0 J. B. Moore 210; 3 B. A B. 110; 3 
Stor. 023; 20 Mo. 290 ; 2 Dev. 120. See 3 
Gil in. 529 ; 11 Paige, Ch. 481; 7 Ala. N. s. 
189; 25 Pa. 413; 49 Mo. 536; 25 Ill. 173. 
Where a buyer addressed the company 
assembled at an auction and persuaded 
them that they ought not to bid against 
him, the purchase by such buyer was held 
void; 3 B. & B. 110. Where a sale is 
“ without reserve w neither the vendor nor 
any one on his behalf can bid, and the 


045 ; 3 G. A P. 852 ; 5 B. A Ad. 508; and 
has a lien upon them for the charges of the 
sale, his commission, and the auction-duty ; 
15 Mo. 184; 2 Kent 588. He must obtain 
the best price he fairly can, and is responsi¬ 
ble for damages arising from a failure to 
pursue the regular course of business, or 
from a want of skill; 8 B. & Aid. 010; 
Cowp. 395 ; 2 Wila. 825; and where he sells 
goods as the property of one not the owner, 
is liable for their value to the real owner ; 
7 Taunt. 287; 20 Wend. 21 ; 22 id. 285 ; 5 
Mo. 323; and if be sells goods with notice 
that they were obtained by fraud of another, 
he is liable to the real owner; 57 Fed. Rep. 
685. And see 2 Harr. Del. 179. For false 
representation or breach of contract, the 
vendee of land sold at auction has a right of 
action against the vendor as well as the auc¬ 
tioneer to recover a deposit paid at the time 
of sale; 19 N. Y. Sup. 224. 

AUCTOB. In Roman Law. An auc¬ 
tioneer. 


property must go to the highest bidder ; 15 
M. & Vv. 307 ; see 23 N. H. 360. Error in 
description of real estate sold will avoid the 
sale ir it be material; 4 Bingh. n. c. 408; 
8 C. & P. 409 ; 1 Y. & C. 658 ; 3 Jones A 
L. 506 ; but an immaterial variation merely 
gives a case for deduction from the amount 
of purchase-money ; 2 Kent 437 ; 6 Johns. 
38 ; 11 id. 525 ; 2 Bay 11; 3 Cra. 270. A 
bid may be retracted by the auctioneer or 
the bidder before acceptance has been 
signified; 3 Term 148; 4 Bingh. 658; 0 
Hare 443 ; 28 L. J. Q B. 18 : Beni. Sales 
§ 270. Sales at auction are within the Stat¬ 
ute of Frauds ; 2 B. A C. 945 ; 7 East 558 ; 
2 Pick, 63; 43 Me. 158 ; 0 Cal. 75; 8 Duer 
(N. Y.) 395; Black. S. 2. 

In Lousiana a bid made at an Auction sale, 
although formally accepted, is not a com¬ 
plete sale, but only a promise of sale, which 
gives a right of action for breach or a claim 
for specific performance : 45 La. Ann. 108 ; 
elsewhere, it is complete, at common law. 
See Bateman, Auctions 180. 


In auction sales, a spear was fixed upright In the 
forum, beside which the seller took his stand; hence 
goods thus sold were said to be sold sub kasta (un¬ 
der the spear). The catalogue of goods was on tab¬ 
lets called auctionarioB. 

AUDIENCE (Lat, audire, to hear). A 
hearing. 

It is usual for the executive of a country to whom 
s minister has been sent, to give such minister an 
audience. And after a minister has been recalled, 
an audience of leave usually takes place. 

AUDIENCE COURT. In English 
Law. A court belonging to the archbishop 
of Canterbury, and held by him in his palace 
for the transaction of matters of form only, 
as the confirmation of bishops, elections, 
consecrations, and the like. This court has 
the same authority with the court of arches, 
but is of inferior dignity and antiquity. 
The dean of the arches is the official auditor 
of the audience. The archbishop of York 
has also his audience court. Termes de la 
Ley. 

AUDITA QUERELA (Lat.). 


AUCTION SALES. The means of 
converting things into money under urgent 
rirrumstances, of settling estates of deceased 
persons, and the like, so t hat the interest both 
of the individual and of the public requires 
them to be conducted with frt'edom and 
fairness and agreements contravening these 
interests are void. 109 Ky. 523, 59 S. W. 
856. 

AUCTIONARIUS (Lat.). A seller; a 
regrator; a retailer ; one who bought and 
sold ; an auctioneer, in the modem sense. 
Spelman, Gloss. One who buys poor, old, 
worn-out things to sell again at a greater 
price. Du Cange. 

AUCTIONEER. A person authorized 
by law to sell the goods of others at public 
sale ; one who conducts a public sale or auc¬ 
tion : 5 Mass. 505 : 19 Pick. 482. He is the 
agent of the seller: Ans. Contr. 346 ; 3 
Term 148 ; 2 Rich. 464 ; 1 Pais. Contr, 418; 
3 Cra. 251 ; and of the buyer, for some pur¬ 
poses at least; 4 Ad. A E. 792 : 7 East 558 ; 
3 Ves. & B. 57 ; 4 Johns. Ch. 659; 16 Wend. 
28 ; 4 Me. 1, 258 ; 6 Leigh 16 ; 2 Kent 539; 
21 Gratt. 678 ; 43 Vt. 053; 23 Mo. 423 ; up 
to the moment of sale he is agent for the 
vendor exclusively ; it is only when the bid¬ 
der becomes the purchaser that the agency 
for the buyer begins ; Benj. Sales £270. He 
is the agent of both parties at a public sale 
within the Statute of Frauds ; 7 East 558 ; 7 
Taunt. 38; 11 Ohio 109; 43 Vt. 655; Benj. 
Sales § 208 ; but not if he sells goods at a pri¬ 
vate sale; 1 H. A C. 484. The memoran¬ 
dum must be made at the time of the aale; 
53 Me. 394 ; 5 Mas, 414. An auctioneer 
employed to sell goods in his possession or¬ 
dinarily has authority to receive payment 
for them, but if he acts as a mere crier or 
broker for a principal who retains posses¬ 
sion, he would not have such authority ; 
Beni. Sales § 741. He has a special property 
in the goods, and may bringun action for 
the price ; 1 H. Bla. 81 ; 7 Taunt. 237 , 19 
Ark. 500 ; 5 S. & R. 19 ; 1 Ril. S. C. 287 ; 16 
Johns. 1; IE. D. Sm. 590; see 5 M. A W. 


In Practice. A forta of action which 
lies for a defendant to recall or prevent an 
execution, on account'of some matter oc¬ 
curring after judgment amounting to a dis¬ 
charge, and which could not have been, 
and cannot be, taken advantage of other¬ 
wise. 12 Mass : 268. If in a justice’s suit 
the defendant fa out of the state at the time 
of the service of the writ and remains away 
until after the return dav and has no notice 
of suit, judgment by default may be set 
aside by audita querela; 05 Vt. 150; but not 
unless the action was on its face appealable ; 
66 Vt. 616. 

It ia a regular suit, in which the parties 
appear ana plead; 17 Johns. 484; 12 Vt. 
50, 435 ; 30 ia. 420 ; 8 Mim. 108; 12 Wall. 
305; and in which damages may be re¬ 
covered if execution was issued improperly ; 
Brooke, Abr. Damages 38; but the writ 
must be allowed in open court, and is not 
of itself a supersedeas; 2 Johns. 227 ; 9 
Phila. 125. 

It is a remedial process, equitable in its 
nature, based upon facts, ana not upon the 
erroneous judgments or acts of the court ; 
2 Wms. Saund. 148, n. ; 10 Mass. 108 ; 14id. 
448; 17 id. 159; 1 Aik. 368 ; 24 Vt. 211 ; 2 
Johns. Cas. 227 ; 1 Overt. 425, And see 7 
Gray 200. 

It lies where an execution against A has 
been taken out on a judgment acknowl¬ 
edged by B without authority, in A'sname: 
Fitzh. Nat. Brev. 233; and see Cro. Elbe. 
233; and generally for any matters which 
work a discharge occurring after judgment 
entered; Cro. Car. 448 ; 2 Root 178; " ° 
Pick. 439 ; 25 Me. 304; see 5 Coke 86 b ; 
and for matters occurring before judgment 
which the defendant could not plead 
through want of notice or through collusion 
or fraud of the plaintiff ; 4 Mass. 485 ; 5 
Rand. 639 ; 2 Johns. Cas. 258; 1 W. N. C. 
804. 

It may be brought after the day on which 
judgment might have been entered, al¬ 
though it has not been ; 1 RoUe, Abr. 800, 
431, pi. 10; 1 Mod. Ill; either before or 
after execution has issued : Kirh. 18* 


It does not lie for matter which might 
have been, or which may be, taken advan¬ 
tage of by a writ of error ; 1 Vt. 438 ; 10 id. 
87 ; in answer to a scire facias of the 
plaintiff ; 1 Salk. 264 ; nor where there is 
or has been a remedy by plea or otherwise ; 
T. Raym. 89; 12 Mass. 270; 18 id. 458; 11 
Cush. 85; 6 Vt. 243; 12 Wall. 806; see 17 
MaaB. 158; nor where there has been an 
agreement to accept a smaller sum in pay¬ 
ment of a larger debt, while any part of the 
agreement continues executory; 48 Pa. 
477 ; nor to show that a confessed judg¬ 
ment was to be collateral security only ; 9 
Phila. 125; nor where a judgment is erro¬ 
neous in part without a tender of the legal 
part of the judgment; 66 Vt. 670 ; nor 
against the commonwealth; 8 Phila. 287. 

In modern practice it is usual to grant 
the same relief upon motion which might 
be obtained by audita querela; 4 Johns. 
191; 11 8. A R. 274; and in some of the 
states the remedy by motion has entirely 
superseded the ancient remedy; 6 Rand. 
689 ; 2 Hill, a C. 298 ; 6 Humphr. 210 ; 18 
Ala. 778 ; 18 B. Monr. 250 ; 3 Mo. 129; 8 
S. A R. 289; while in others audita querela 
is of frequent use as a remedy recognized 
by statute; 17 Vt. 118; 66 Vt 610, 675 ; 7 
Gray 206 ; 9 Allen 572. 

AUDITOR (Lat. audire, to bear). An 
officer of the government, whose duty it 
is to examine the accounts of officers who 
have received and disbursed public moneys 
by lawful authority. 

In Practice. An officer of the court, 
assigned to state the items of debit and 
crecUt between the parties in a suit where 
accounts are in question, and exhibit the 
balance. 1 Mete. 218. 

They may be appointed by courts either 
of law or equity. They are appointed at 
common law in actions of account; Bacon, 
Abr. Accompt , F; and in many of the states 
in other actions, under statute regulations ; 
0 Pick. 198 ; 14 N. H. 427 ; 8 R. I. 00. 

Appearing before an auditor and examin¬ 
ing witnesses without objection constitutes 
a waiver of the necessity of the auditor’s 
taking an oath before entering on his duties ; 
184 Ill. 247 ; 97 U. S. 581; 22 Hun 125. 
An order of reference is proper where an 
accounting is necessary and the questions 
of law involved have been disposed of; 68 
Hun 633. Where a trial has been com¬ 
menced before a jury and the defendant 
consents to an accounting and the discharge 
of the jury, he cannot afterwards object to 
the order of reference because it requires the 
auditor to pass on disputed questions of law 
and fact; 28 N. E. Rep. (Ill.) 748. 

They have authority to hear testimony; 

4 Pick. 288 ; 6 Mete. Mass. 878 ; 5 Vt. 868; 
2 Bland, Ch. 45; 17 Conn. 1; 69 Me. 568 ; 
00 id. 825; in their discretion, 27 N. H. 244, 
in some states, to examine witnesses under 
oath; 6 N. H. 508 ; 11 id. 501 ; 88 id. 418; 
1 Bland, Ch. 468; to examine books ;'19 
Pick. 81; 17 Conn. 1; see 14 Vt. 214; and 
other vouch era of accounts; 11 Mete. Mass. 
297. 

The auditor’s report must state a special 
account; 4Yeates514; 2 Root 12; 4 Wash. 
C. C. 42; 45 Pa. 67; 18 Vt. 141; 14 N. H. 
427 ; riving items allowed and disallowed ; 

5 Vt. 70 7T Ark. 355 ; 15 Tex. 7 ; but it is 
sufficient if it refer to the account; 2 South. 
791; but see 27 Vt. 678 ; and are to report 
exceptions to their decision of questions 
taken before them to the court; 2 South. 
791; 5 Vt. 546; SBinn. 488; and exceptions 
must be taken before them ; 4 Cra. 808 : 5 
Vt 546 ; 7 Pet. 625 ; 1 Mias. 48; 15 Tex. 7; 
22 Barb. 89; 24 Mias. 68; 87 Ala 894 ; 59 
Ga. 567 ; unlem apparent on the face of the 
report; 5 Cra. 818. See 19 Pa. 221. 

in some jurisdictions, the report of audi¬ 
tors is final as to facts; Kirb, 853 ; 2 Vt 
869; 1 Mias. 43 ; 18 Pa. 188 ; 5 R. I. 888; 
15 Tex. 7; 40 Me. 887; unless impeached 
for fraud, misconduct, or very evident 
error; 5 Pa. 418; 71 id. 25; 40 Me. 387; 
but subject to any examination of the prin¬ 
ciples of law in which they proceeded; 2 
Day 116. In others it ia held prima facie 
correct; 12 Mass. 412 ; 0 Gray 876; 1 La. 
Ann. 880 ; 14 N. H. 427 ; 21 id. 188: and 
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abate the second ; 15 G*. 270 ; 5 Tex. 127 ; 
20 Conn. 510; 1 Root, Conn. 353 ; 21 Vt. 
362; 3 Pa. 434 : 8 Maas. 406. 

A prior indictment pending ‘does not 
abate a second for the same offence ; 5 Ind. 
583 ; 3 Cush. 279; Thach. Cr. Caa. 513. 
See 1 Hawks 78. 

When a defendant is arrested pending a 
former suit or action in which he was held 
to bail, he will not, in general, be held to 
bail if the second suit be for the same 
cause of action ; Graham, Pr. 98; Troubat 
A H. Pr. 44 ; 4 Yea tee 206 ; under special 
circumstances, in the discretion of the 
court, a second arrest will be allowed ; 2 
Miles 99, 100, 141 ; 14 Johns. 347. Pend¬ 
ency of one attachment will abate a second 
in the same county ; 15 Miss. 383. 

See, generally, Gould, Stephen, and 
Chitty on Pleading ; Story, Mitford, and 
Beames on Equity Pleading ; Bacon, Abr. 
Abatement, Bail in Civil Cases. 


AUTKB DBOIT. In right of another. 

AUTHENTIC ACT. In Civil Law. 
An act which has been executed before a 
notary or other public officer authorized to 
execute such functions, or which is testified 
by a public seal, or has been rendered 
public by the authority of a competent 
magistrate, or which is certified as being a 
copy of a public register. Nov, 78, c. 2; 
Cod. 752, 6. 4. 21 ; Dig. 22. 4. 

An act which has been executed before a 
notary public or other officer authorized to 
execute such functions, in presence of two 
witnesses, free, male, ana aged at least 
fourteen years; or of three witnesses, if the 
party be bliud. La. Civ. Code, art. 2281. 
If the party does not know how to sign, the 
notary must cause him to affix his mark to 
the instr um ent/ La. Civ. Code, art. 2281. 
The authentic act is full proof of the agree¬ 
ment contained in it, against the contract¬ 
ing parties and their heirs or assigns, unless 
itbe declared and proved to be a forgery. 
Id. art 2288. See Merlin, Rtpert. 


AUTHENTICAE. See Liber Authen¬ 
tic ahum. 

AUTHENTICATION. In Practice. 

A proper or legal attestation. 

Acts done with a view of causing an in¬ 
strument to be known and identified. 

Under the constitution of the United 
States, congress has power to provide a 
method of authenticating copies of the 
records of a Btate with a view to their pro¬ 
duction as evidence in other states. For 
the various statutes on the subject, see 
Foreign Judgment ; Records, 

A U THEN TICS. A collection of the 
Novels of Justinian, made by an unknown 
person. 

They ore entire, and are distinguished by their 
name from the epitome made by Julian. See 1 
Mackeldey, Civ. Law f 7*. 

A collection of extracts made from the 
Novels by a lawyer named Imier, and 
which he inserted in the code at the places 
to which they refer. These extracts have 
the reputation of not being correct. Mer¬ 
lin, Report. Authentique. 

AUTHENTICUM. Sec Liber Autren- 

TICARCM. 

AUTHOB (Lat. auctor , from augere, to 
increase, to produce). 

One who prpducee, by his own intel¬ 
lectual labor applied to the materials of his 
composition, an arrangement or compila¬ 
tion new in itself. 2 Blatchf. 39. 

When a person has conceived the design of a work, 
and has employed others to execute it. the creation 
of the work may be so tar due to his mind as to 
make him the author; 7 C. B. n. b. 868 ; but be is 
not an author who merely suggests the subject, 
and has no share in the design or execution of the 
work ; 17 C. B. 488 ; Drone, Copyright 238. See 
Copraioax. 

AUTHOB. Of Newspaper. The 

“author” is the person whose mind composed 
the words, sentences and ideas, which have 
been impressed by printing upon paper, for 
the purpose of giving them publicity. 6 J. J. 
Mar. (Ky.) 18. 


AUTHORITIES. Enactments and 
opinions relied upon as establishing or de¬ 
claring the rule of law which is to be ap¬ 
plied in any case. 

The opinion of a court, or of oounaal, or of a text- 
writer upon any queatlon, la usually fortified by a 
citation of authorities. In respect to their general 
relative weight, authorities are entitled to prece¬ 
dence In the order In which they are here treated. 

The authority of the constitution and of 
the statutes and municipal ordinances are 
paramount; and if there is any conflict 
among these the constitution controls, and 
courts declare a statute or ordinance which 
conflicts with the former to be so far forth 
of no authority. See Constitutional Law; 
Statutes. 

The decisions of courts of justice upon 
similar cases are the authorities to which 
most frequent resort is to be had ; and 
although m theory these are subordinate to 
the first class, in practice they do contin¬ 
ually explain, enlarge, or limit the provis¬ 
ions of enactments, and thus in effect 
largely modify them. The word authori¬ 
ties is frequently used in a restricted sense 
to designate citations of this class. See 28 
A. & E. Encyo. of Law 19 ; Chamberlain, 
, Stare Decisis. 

An authority may be of any degree of 
weight, from that of absolute conclusive¬ 
ness down to the faintest presumption. As 
to the considerations which affect the 
weight of an adjudged case as an authority, 
see Precedent ; Opinion. 

The opinions of legal writers. Of the 
vast number of treatises and commentaries 
which we have, comparatively few are 
esteemed as authorities. A very large 
number are in reality but little more than 
digests of the adjudged oases arranged in 
treatise form, ana find their chief utility as 
man uals of reference. Hence it lias been 
remarked that when we find an opinion in 
a text-writer upon any particular point, 
we must consider it not merely as the 
opinion of the author, but as the supposed 
result of the authorities to which'he refers; 
and if on examination of those authorities 
they are found not to establish it, his 
opinion is disregarded; 3 B .So P. 801. Where, 
however, the writer declares his own opin¬ 
ion as founded upon principle, the learning 
and ability of the writer, together with the 
extent to which the reasons he assigns 
commend themselves to the reader, deter¬ 
mine the weight of his opinion. A dis¬ 
tinction has been made between writers 
who have and who have not held judicial 
station; Ram, Judgments 93. But this, 
though it may be borne in mind in estimat¬ 
ing ue learning and ability of an author, 
is not a just test of his authority. See 8 
Term 64, 241. 

The opinions of writers on moral science, 
and the codes and laws of ancient ana 
foreign nations, are resorted to in the ab¬ 
sence of more immediate authority, by 
way of ascertaining those principles which 
have commended themselves to legislators 
and philosophers in all ages. See CODE. 
Lord Coke’s saying that common opinion is 
good authority in law, Co. Litt. 186 a, is 
not understood as referring to a mere specu¬ 
lative opinion in the community as to what 
the law upon a particular subject is ; but to 
an opinion whicn has been frequently acted 
upon, and for a great length of time, by 
those whose duty it is to administer the 
law, and upon which course of action im¬ 
portant individual rights have been acquired 
or depend ; 8 Barb Ch. 528, 577. Airto 
the mode of citing authorities, see Ab¬ 
breviations ; Citation of Authorities. 

AUTHORITY. In Contracts. The 
lawful delegation of power by one person 
to another. 

Authority coupled with an interest is an 
authority given to an agent for a valuable 
consideration, or which forms part of a 
security. 

Express authority is that given explicitly, 
either in writing or verbally. . 

General authority is thatwhicb authorizes 
the agent to do everything oonnected with 
a particular business. Story, Ag. §17. 

It empowers him to bind his employer by *11 act* 


within the ecope of his employment; end it cannot 
be limit ed by any private order or direction not 
known to the party dealing with him. Paley, Ag. 
198, U0,801. 

Limited authority is that where the agent 
is bound by precise instructions. 

Special authority is that which is con¬ 
fined to an. individual transaction ; Story, 
Ag. § 19 ; 15 East 400, 408 ; 6 Cow. 854. 

Such an authority does not bind the employer, 
unless It U strictly pursued ; for it 1s the busmees or 
the party dealing with the agent to examine his 
authority ; and therefore, If there be any qualifica¬ 
tion or express restriction annexed to It, it must be 
observed ; otherwise, the principal is discharged ; 
Paley, Ag. 808. 

Naked authority is that where the prin¬ 
cipal delegates Jhe power to the agent 
wholly for the benefit of the former. 

A n a k e d authority may be revoked ; an authority 
coupled with an interest is irrevocable. 

Unlimited authority is that where the 
agent is left to pursue his own discretion. 

Authority by law. An agency may be 
created by law, as in those cases where the 
law authorizes a wife to pledge her hus¬ 
band’s credit, even against his will, it 
creates a compulsory agency, and her re¬ 
quest is his request; Mechem, Ag, § 02; 
184 Mass. 418. 

Delegation of. An authority may be del¬ 
egated by deed for any purpose whatever ; 
for whenever an authority by parol would 
be sufficient, one by deed will be equally so. 
When the authority is to do something 
which must be performed through the 
medium of a deed, then the authority must 
also be by deed, and executed with all the 
forms necessary to render the instrument 
perfect; unless, indeed, the principal be 
present, and verbally or impliedly authorize 
the agent to fix his name to the deed ; as, 
if a man be authorized to convey a tract of 
land, the letter of attorney must be by 
deed; Whart. Ag. § 48; Paley, Ag., Lloyd 
ed. 157 ; Story, Ag. §$ 48. 51 ; 65 N. C. 6®; 
14 S. & R. 331; 2 Pick. 345 ; 5 Mass. 11; 1 
Wend. 424; 12 id. 525 ; 67111. 101; 11 Ohio 
223 ; 46 Mich. 610 ; 72 Ind. 48. But a writ¬ 
ten authority is not required to authorize 
an agent to sign an unsealed paper, or 
a contract in writing not under seal, even 
where a statute makes it necessary that 
the contract, in order to bind the party, 
shall be in writing, unless the statute posi¬ 
tively requires that the authority shall 
also be in writing; Paley, Ag., Lloyd ed. 
161; 2 Kent 613, 614; Story, Ag. § 50; 1 
Chitty, Com. Law 213; Mecli. Ag. 811: 
0 Ves. Ch. 250 ; 8 Ired. 74 ; 29 Mo. 430; 13 
N. Y. 587 ; 21 Mich. 374; 44 N. J. L. 126; 
C7 Ala. 330 ; 84 Ill. 263 ; 65 N. C. 688. 

For most purposes, the authority may be 
either in writing not under seal, or verbally, 
or by the mere employment of the agent ; 
or it may be implied from the conduct of 
the employer in sanctioning the credit 

S en to a person acting in his name; Paley, 

. 2, 101. The exigencies of commercial 
lire render such an appointment indis¬ 
pensable ; Story, Ag. § 4?; Dig. 3. 8. 1. 1 ; 
Pothier, Pand. 8. 3. n. 3; Domat 1. 15, § 
l,art. 5; 8 Chitty, Com. Law 5, 194, 195; 
7 Term 850. The authority given must 
have been possessed by the person who 
delegates it, or it will be void ; and it must 
be of a thing lawful, and be otherwise ca- 

S ible of being delegated,or it will not justify 
e person to whom it is given ; Dig. 102 ; 
JCeilw. 88 ; 6 Coke 80. The authority may 
be conferred merely by letter; 86 Mo. 178; 
99 U. S. 668; 17 111.441. 

An authority is to be so construed as to 
Include not only all the necessary and prop¬ 
er means of executing it with effect., but 
also all the various means which are justi¬ 
fied or allowed by the usages of trade; 
Story, Ag. §§ 58, 00 ; 8 8. A R. 146; 10 
Wend. 218 ; 11 Ill. 177. 

Exercise of. An agent who has bare 
power or authority from another to do an 
act must execute it himself, and cannot 
delegate his authority to a eub-agent; for 
the oonfidenoe being personal, it cannot be 
assigned to a stranger; Story, Ag. § 18; 
Mech. Ag. 184-197 ; 2 Kent 688. But the 
prinoipal may, in direct terms, authorize 
his agent to delegate the whole or any por¬ 
tion of his authority to another. Or the 
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|vwor to appoint a sub-agent may be im- 
I'Uuni. either from the terms of the original 
Authority, from the ordinary custom of 
tnute, or from the fact that it is indispens¬ 
able in order to accomplish the end ; Paley. 
Ag.. Dunlop ed. 173; Story. Ag. § 14 ; 9 
Ye* Ch. 334. SM, 353. Sv Delegation. 

When the authority is particular, it must, 
in general, be strictly pursued, or it will be 
void, unless the variance be merely circum¬ 
stantial ; Co. Litt. 49 b, 181 b , 303 6; 6 
Term 591; 3 H. Blft. 623. As if it be to do 
an act upon condition, aud the spent does 
it absolutelv. it is void; and rice tersa. 

If a person do loss than the authority com¬ 
mitted to him. the set is void ; but if he 
t’.oes that which he is authorized, and more, 
it is good for that which is warranted, and 
void for the rest. Both of these rules, how¬ 
ever, may have many exceptions and 
limitations; Paley, Ag. 1<0. 1*6. An au¬ 
thority given by the act of the principal to 
two or more persons cannot be executed by 
one, though one die or refuse : Paley, Ag. 
177 : Co. Litt. 113 b , 181 h; unless coupled 
with an interest; Mechem, Ag. § 77 ; 61 
N. V. 317 ; 57 Ill. 180; it being in such case 
construed strictly,and understood to be joint 
and not several; Story, Ag. £ 43 ; 3 Pick. 
233 : 6 id. 198 ; 6 Johns. 39; 23 Wend. 324 : 
10 Vt. 532 ; 12 N. H. 220; 0 W. & S. 50. 
And an authority given to three jointly and 
severally is not, in general, well executed 
bv two ; but it must be done by one, or by 
all; Co. Litt. 181 6; Bacon. Abr. Au¬ 
thority. C; 1 B. & P. 229, 234; 3 Term 
592. Where authority is conferred upon 
two or more agents, to represent their 
principal, the agency will be presumed to 
be joint, and it can be performed by them 
only jointly, when no intent appears that it 
may be otherwise*executed ; Mechem, Ag. 

£ 77: 25 Iowa 115; 12 Mass. 185 ; 57 Ill. 
180 ; 53 N. Y. 114. These rules apply to an 
authority of a private nature, saving in 
commercial transactions, which form an 
exception. Where, however, the authority 
is of a public nature, it may be executed 
by a majority ; 24 Pick. 13 ; 9 Watts 466; 

9 a & R. 99. 

As to the form to be observed in the 
execution of an authority, where an agent 
is authorized to make a contract for his 
principal in writing, it must, in general, 
be personally signed, by him ; Story, Ag. 

S 146; 1 Y. & J. 387; 9 Mer. 235, 251, 252. 
It is a rule that an act done under a power 
of attorney must be done in the name of 
the person who gives the power, and not 
merely in the attorney’s name, though the 
latter’be described as attorney in the in¬ 
strument : Story, Ag. 8 14?; 11 Mass. 27, 29 ; 

10 Pick. 347, 350 ; 7 Wend. 68; 10 id. 87, 
271: 9 N. H. 263, 269, 270. But it matters 
not in what words this is done, if it suffi¬ 
ciently appear to be in the name of the 
principal. “For A B” (the principal), 
“CD ’ (the attorney), has been held to be 
sufficient: Story, Ag. § 153; 6 B. Monr. 
612; 3 Blackf. 55; 7 Cush. 215. The strict 
rule of law in this respect applies, however, 
only to sealed instruments; and the rule is 
further modified, even in such cases, where 
the seal is not essential to the validity of 
the instrument; Story, Ag. §§ 148, 154 ; 8 
Pick. .56 ; 17 Pet. 161. An authority must 
be executed within the period to which it is 
limited ; 4 Campb. 279; Ruasell, Fact. <fc 
Brok. 815. 

Destruction of. In general, an authority 
is revocable from its nature, unless it is 
given for a valuable consideration, or is 
part of a security, or oonpled with an in¬ 
terest ; Story, Ag. $§ 476, 477 ; 2 Kent 643 ; 
2 Mass. 244, 342 ; 32 Cal. 609 ; 78 Ala. 872 ; 
56 Vt 467 ; 58 Md. 220 : 63 Pa. 97 ; Mechem, 
Ag. § 204. An authority to sell on commis¬ 
sion is not coupled with an interest but 
is revocable; 73 Ala. 872 ; 86. Ill. 142; 53 
Pa. 260; and the fact that an authority is 
expressed as being irrevocable will not 
make it so; 73 Ala. 372 ; 86 III. 142; 53 
Pa. 266; 70 Cal. 296 ; 50 Md. 226. It may 
generally be revoked at any moment before 
the actual exercise of it; Story, Ag. 

463. 465 ; and although the agent is ap¬ 
pointed under seal, it has been held that his 
authority may be revoked by parol; Story, 


Ag. § 463; 8 Ired. Law 74 ; 6 Pick. 198. 
The revocation may be express, as by the 
direct countermand of the principal, or it 
may be implied. The death of the princi¬ 
pal determines the authority; 50 Miss. 
§53; 46 Vt. 738 ; 82 Ala. 404 ; 25 Ind. 182. 
See Agency. 

The authority may be renounced by the 
agent before any part of it id executed, or 
when it is in part executed ; but in either 
oase, if the agency is founded on a valuable 
consideration, the agent, by renouncing it, 
makes himself liable for the damages which 
his principal may sustain thereby ; Story, 
Ag. § 478; Story, Bailm. § 202; Mechem, 
** & 233. If by the express terms of the 
commission the authority of the agent be 
limited to a certain period, it will mani¬ 
festly cease so soon as that period has ex¬ 
pired. The authority of the agent is tpso 
facto determined by the completion of the 
purpose for which it was £iven. If the 
agency is indefinite in duration, the agent 
may, upon giving reasonable notice, .sever 
the relation at any stage without liability 
to the principal; Mechem, Ag. § 233; 87 
Mich. 481 ; 40 Pa. 426. 

See, generally, 3 Viner, Abr. 416 ; Bacon, 
Abr. ; 1 Salk. 93; Corny ns, Dig. this title 
and the titles there referred to; 1 Roll©, 
Abr. 830 ; 2 id. 9 ; Wharton, Agency; 
Mechem, Agency; Attorney, Agency, 
Agent, Principal. 

In Governmental Law. The right and 
power which an officer has, in the exercise 
of a public function, to compel obedience 
to his lawful commands. A judge, for ex¬ 
ample, has authority to enforce obedience 
to his lawful orders. 

An officer with authority, is an officer 
commanded in a matter of public concern. 
256 U. S. 8 citing 20 Md. 468. See Validity 
of Authority. 

AUTOCRACY. A government where 
the power of the monarch is unlimited by 
law. 

AUTOMOBILE. In an act, an auto¬ 
mobile was held to be a carriage. It is a 
vehicle which can carry passengers or inani¬ 
mate matter and so is such a carriage as the 
legislature had in view in the use of that 
word in the statute. 187 Mass. 53. But 
in a later case it was held that only in a broad 
sense is an automobile a carriage. It is 
more properly a machine than a carriage, 
its features as a piece of machinery being 
far more striking than those which it pos¬ 
sesses as a carriage. 197 Mass. 245. 

An “automobile” is an eminently danger¬ 
ous article within the meaning of tne rule of 
law holding manufacturers liable for defects 
in such articles. 145 Ky. 617,140 S. W. 1047. 

“Automobiles” will be classed as stage 
coaches, where they are used by a stage coach 
line in tne place of stage coaches. 109 S. W. 
319. 

One Invited to Bide in Private Auto¬ 
mobile Is a Licensee. A person invited 
to ride in tbe private automobile of another 
is a licensee, and the duty of the person 
giving tbe invitation is to refrain from doing 
any negligent acts by which the danger of 
riding in the automobile is increased, or a 
new danger created. The duty of the owner 
to his guest is to use ordinary care not to 
increase the danger of the guest, or create 
any new danger. 6uch licensee can recover 
for only the active negligence of the licensor. 
158 Ky. 154, 164 S. W. 319. 

AUTONOMY (Greek, avrovofua). The 
state of independence. 

The autonomos was he who lived according to his 
own laws,—who was free. The term was chiefly 
used of communities or states, and meant those 
which were Independent of others. It was intro¬ 
duced Into the VngUah language by the divines of 
the seventeenth century, when It and its translation 
-self-government—were chiefly used in a theologi¬ 
cal sense. Gradually its translation received a 
political meaning, In which It Is now employed al¬ 
most exclusively. Of late the word autonomy has 
been revived In dlplomatlo language In Europe, 
meaning Independence, the negation of a state or 
political Influence from without or foreign powers. 
Bee Lleber, Civ. Lib. 

AUTREFOIS ACQUIT (Fr. formerly 
acquitted). 


In Criminal Pleading. A plea made 
by a defendant indicted fora crime or mis¬ 
demeanor, that he has formerly been tried 
and acquitted of the same offence. 

The constitution of the United States, 
Amend, art. 5, provides that no pernon 
shall be subject for the same offence to be 
put twice in jeopardy of life or limb. This 
is simply a re-enactment of the common- 
law provision. The same provision is to 
be found in the constitution of almost all if 
not of every state in the Union, and if not 
in the constitution the same principles are 
probably declared by legislative act; so 
that they must be regarded as fundamental 
doctrines in every state ; 2 Kent 12. See 5 
How. 410; 9 Wheat 579; 3 Gall. 364; 2 
Sumn. 19; 2 McLean 114; 4 Wash. C. C. 
408; 9 Mass. 494 ; 2 Pick. 521 ; 2 Johns. 
Cas. 301 ; 18 Johns. 187; 5 Litt. 240; 1 
Miss. 184 ; 4 HaJst. 256. See, however, 6 8, 
& R. 677 ; 1 Hayw. 241 ; 13 Yerg. 583; 16 
Ala. 188 ; Whart. Crim. PI. § 490. 

The court, however, must have been com¬ 
petent, having jurisdiction and the pro¬ 
ceedings regular; Whart. Cr. PI. $ 438; 
29 Tex. App. 48; 91 Ky. 200; but see 89 
Ala. 172. 

To be a bar, the acquittal must have been 
on trial; 5 Rand. 669; 11 N. H. 156; 4 
Blackf. 156 ; 0 Mo. 645 ; 5 Harr. Del. 488 ; 
14 Tex. 260; Bee 1 Hayw. 241 ; 14 Ohio 
295 ; and by verdict of a jury on a valid 
indictment; 4 Bla. Com. 335 ; 1 Johns. 66 ; 

1 Va, Cas. 812; 6 Ala. 341 ; 4 Mo. 876 ; 26 
Pa. 513 ; 6 Md. 400 ; 89 Mo App. 187. In 
Pennsylvania and some other states, the 
discharge of a jury, even in a capital case, 
before verdict, except in case or absolute 
necessity, will support the plea; 3 Rawle 
498 ; 80 N. C. 377; but the prisoner’s con¬ 
sent to the discharge of a previous jury is 
a sufficient answer; 15 Pa. 468. In the 
United States courts and in some states, 
the separation of the jury when it takes 
place in the exercise of a sound discretion 
is no bar to a second trial; Whart. Cr. PL 
§ 499 ;'Clark, Cr. Law 373 ; 126 Ind. 71 ;142 
U. S. 148 ; as where the jury is discharged 
because of the sickness of a juror ; 85 CaL 
383 ; 2 N. D. 521; see 91 Ga. 831; or because 
they failed to agree; 144 U. S. 263 ; 111 
N. C. 695. 

There must be an acquittal of the offence 
charged in law ind in fact; 1 Va. Cas. 188, 
288 ; 6 Rand. 669 ; 13 Mass. 457 ; 2 id. 172; 
29 Pa. 323 ; 6 Cal. 643 82 Wis. 571 ; but an 
acquittal is conclusive ; 6 Humphr. 410 ; 3 
Cush. 212; 16 Conn. 54; 7 Ga. 422; 8 
Blackf. 633; 8 Brer. 421 ; 6 Mo. 644 ; 7 
Ark. 169; 1 Bail. 651 ; 2 Halst. 172; 11 
Miss. 751; 8 Tex. 118 ; 1 Denio 207. See 1 
N. H. 257. If a nolle prosequi is entered 
without the prisoner’s consent after issue i£ 
joined and the jury sworn, it is a bar tc 
a subsequent indictment for the same of¬ 
fence; 85 Ga. 670; but the jeopardy 
does not begin until the jury' is sworn, 
prior to that a nol. pros, may be entered 
without prejudice; 43 La. Ann. 514; a 
nol. pros, of two of three indictments is 
no bar to a proeeoution under the third; 
91 Ala. 25. In Missouri the conviction of 
murder in the second degree, under an 
indictment for murder in the first degree, 
constitutes no bar to trial and conviction 
for murder in the first degree, upon new 
trial, when first verdict has been set aside ; 
89 Mo. 312. 

Proceedings by state tribunals are no bar 
to court-martial instituted by the military 
authorities of the United States; 8 Opin. 
Atty.-GenL 750 ; 6 id. 413; but a judg¬ 
ment of conviction by a military court, 
established by law in an insurgent state, is 
a bar to a subsequent prosecution by a 
state court for the same offence ; 97 U. 8. 
509. 

The plea must set out the former record, 
and show the identity, of the offence and of 
the person by proper averments; Hawk. 
PI. Cr. b. 2, c. 88; 1 Chit. Cr. L. 482 ; 18 
Ark. 568 ; 24 Conn. 57; 6 Dana 295 ; 0 
Rand. 669 ; 17 Piok. 400. 

The true test by which the question, 
whether a plea of autrefois acquit or autre¬ 
fois convict is a sufficient bar in any par¬ 
ticular case, may be tried is, whether the 
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evidence necessary to support the second 
indictment would have been sufficient to 
procure a legal conviction upon the first; 

1 Bish. Cr. L. 1012-1047; 2 leach 708 ; 1 
B. Sc B. 473; 3 B. Sc C. 602 ; 2 Conn. 54; 
12 Pick. 504; 13 La. Ann. 243; 45 id. 936. 
Thus, if a prisoner indicted for burglar¬ 
iously breaking and entering a house and 
stealing therein certain goods of A is ac¬ 
quitted, he cannot plead this acquittal in 
bar of a subsequent indictment for bur¬ 
glariously breaking and entering the same 
house and stealing other goods of B. Per 
Buller, J., 2 Leach 718, 719 ; 21 Tex, App. 
406. 

. The plea of autrefois acquit involves ques¬ 
tions of mixed law and fact, and i9 properly 
referred to the jury when not demurrable 
on its face ; 45 La. Ann. 936. 

The plea in the celebrated case of Regina 
v . Bird, 5 Cox, Cr. Cas. 12; Tempi. Sc M. 
438 ; 2 Den. Cr. Cas. 224, is of peculiar 
value as a prectedent- See Train Sc H. 
Prec. Ind. 481 ; 32 Cent. Law J. 406. 

AUTREFOIS ATTAINT (Fr. for¬ 
merly attainted). In Criminal Pleading. 
A plea that the defendant has been attainted 
for one felony, and cannot, therefore, be 
criminally prosecuted for another; 4 Bla. 
Com. 336 ; 12 Mod. 109 ; R. Sc R. 268. This 
is not a good plea in bar in the United 
States, nor in England in modern law ; 1 
Bish. Cr. L. § 692 ; 3 Chit. Cr. L. 464; 
Stat. 7 & 8 Geo. IV. c. 28, § 4. See Mart. 
& Y. 123 ; 10 Ala. 475; 1 Bay 334, 

AUTREFOIS CONVICT (Fr. for¬ 
merly convicted). In Criminal Plead¬ 
ing. A plea made by a defendant indicted 
for a crime or misdemeanor, that he bas 
formerly been tried and convicted of the 
same. 

This plea is substantially the same in 
form as the plea of autrefors acquit, and is 
grounded on the same principle, viz. : that 
no man's life or liberty shall be twice put 
in jeopardy for the same offence; Whart. 
Cr. PL § 435 ; 1 Bish. Cr. Law gg 651-680; 

1 Green, N. J. 362; 1 McLean 429; 7 Ala. 
610 ; 2 Swan 493 ; 43 Wis. 395. 

A plea of autrefois convict , which shows 
that the judgment on the former indict¬ 
ment has been reversed for error in the 
judgment, is not a good bar to another 
indictment for the same offence; Cooley's 
Const. Linn 326-328 ; 1 Ariz. 56; 10 Mart. 
549 ; 64 Cal. 260 ; 112 N. C. 857 ; otherwise, 
if the reversal were not for insufficiency 
in the indictment nor for error at the trial; 
but for matter subsequent, and dehors 
both the conviction and the judgment; 25 
N. Y. 407 ; 26 id. 167, A pnor conviction 
by judgment before a justice of the peace, 
and a performance of the sentence pur¬ 
suant to the judgment, constitute a bar to 
an indictment for the same offence, al¬ 
though the oomplaint on which the justice 
proceeded was so defective that his judg¬ 
ment might have been reversed for error ; 
8 Mete. Maas. 328 ; 8 id. 532. Where a 
person has been convicted for failing to 
support his wife and being disorderly, it is 
no bar to a second prosecution on a similar 
charge, where at the time of the second 
offence he was not in prison on account of 
his first sentence ; 126 N. Y. 647. Where 
one has been convicted of an assault but 
discharged without sentence on giving 
security for good behavior, he cannot after¬ 
wards be convicted on an indictment for 
the same assault; 24 Q. B. Div. 423. See 
Autrefois Acquit. 

AUTEB VIA Hie life of another; a 
tenant pur autcr vie is one holding during 
or for tine life of another. 2 Bla. Com. 120. 

A n x» i.TTTBff (Lat.). An aid ; tribute 
or services paid by the tenant to his lord. 
AuxUium ad filium mUitem faciendum , veX 
ad filiam maritandam. (An aid for mak¬ 
ing the lord's son a knight, or for marrying 
his daughter.) Fltzh. Nat. Brev. 62. 

AUHLIUlf CURLS. An order of 
the court stunedoning one party, at the 
suit and reqoest of another, to appear and 
warrant something. Kennett, Par. Ant. 
477. 


A u x 1 1.m iff REGIS. A subsidy paid 
to the king. Spelman. 

AUmrtJM VICE COJtfm. An 
ancient duty paid to sheriffs. Cowel; 
Whishaw. 

AVAILABLE. Capable of being used ; 
valid or advantageous. As to available 
means, see 13 N. Y. 218. 

Suitable to the purpose : as, an available 
defense or plea; also, admitting of early 
conversion into ready money. Anderson. 

Available means are anything which 
can readily be converted into money; all 
that class of securities known in the mercan¬ 
tile world as representatives of value easily 
convertible into money; not necessarily, 
nor primarily, money itself. Id.; 13 N. Y, 
218-9. 

AVAIL OF MARRIAGE. InSootoh 
Law. A certain sum due by the heir of a 
deceased ward vassal, when the heir be¬ 
came of marriageable age. Erskine, Inst. 
1. 2, t. 5, § 18. 

AVAILS. Profits or proceeds, as the 
avails of a sale at auction. Webst. Diet. 

With reference to wills it applies to the 
proceeds of an estate after the debts have 
been paid ; 84 N. Y. 201 ; 3 id. 276. 

AVAL. In Canadian Law. An act 
of suretyship or guarantee on a promissory 
note. 1 Low. C. 221 ; 9 id. 860. 


vers modifications and conditions ; 2 Phill. 
Ins. §§ 1275, 1279,1408,1409. Under mari¬ 
time policies in the ordinary form, under¬ 
writers are liable for the contributions msuin 
by the insured subject for loss by jettison 
of cargo, sacrifice of cables, anchors, sails, 
spars, and boats, expense of temporary 
repairs, voluntary stranding, compromise 
with pirates, delay for the purpoee of refit¬ 
ting ; 2 Phill. Ins. c. xv. sect. ii. ; 1 Pars. 
Ship. Sc Adm. 851. The general rule for 
the adjustment of general average is, that 
the amount made good in respect of prop¬ 
erty sacrificed is brought in as contributing 
rateably with the property preserved so that 
the former pays the same proportion of gen¬ 
eral average as the latter ; Loundes, Gen. 
Av. p. 291. 

Insurance is not a part of the owner’s in¬ 
terest in a ship, and in case of general aver¬ 
age, for the purpose of increasing the fund 
to be distributed; the Insurance received by 
him should not be added to the value of 
what was saved; 52 Fed. Rep. 820; 118 
U. 8. 468; id. 507, 520. 

Average particular (also called partial 
loss) is a loss on the ship, cargo, or freight, 
to De borne by the owner of the subject on 
which it happens, and is bo called in dis¬ 
tinction from general average ; and, if not 
total, it is also called a partial loss; 2 Phill. 
Ins. c. xvi.; Stevens, pt. 1, c. 2 ; A mould. 
Mar. Ins. 958; Code de Com. 1. 2, t. 11, a. 
403; Pothier, Ass. 115; Benecke Sc S. Av., 
Phill. ed. 841. 


A V ARIA, AVARIE. Average; the 
loss and damage suffered in the course of a 
navigation. Pothier, Marit. homage 105. 

AVENAGE. In Old English Times. 

A certain quantity of oats paid by a tenant 
to his landlord as rent, or in lieu of some 
other duties. Cunningham ; Cowell. 

A VENTURE. A mischance causing 
the death of a man, as by drowning, or 
being: killed suddenly without felony. Co. 
Litt. 391; Whisliaw. 

AVER. To assert. See Averment. 

To make or prove true ; to verify. 

The defendant will offer to aver. Cowel; 
Co. Litt. 862 b. 

Cattle of any kind. Cowel, Averia ; Kel- 
ham. 

Aver et tenir. To have and to hold. 

Aver com. A rent reserved to religious houses, 
to be paid in corn. Corn drawn by tho tenant's 
cattle. CoweL 

Aver-land. Land ploughed by the tenant for the 
proper use of the lord of the soil Blount. 

Aver-penny. Money paid to the king’s averages 
to be free therefrom. Termes de la Ley. 

Aver-silver. A rent formerly so called. Cowel. 


It is insured against in marine policies in 
the usual forms on ship, cargo, or freight, 
when the action of peril is extraordinary, 
and the damage is not mere wear or tear ; 
and, on the ship, covers loss by sails split or 
blown away, masts sprung, cables parted, 
spars carried away, planks started, change 
of shape by strain, loss of boat, breaking of 
sheathing or upper works or timbers, dam 1 
age by lightning or fire, by collision or 
stranding, or in defence agamst pirates or 
enemies, or by hostile or piratical plunder ; 
2 Phill. Ins. c. xvi. ; 21 Piok. 456; 11 id. 
90 ; 7 id. 159 ; 7 C. Sc P. 597 ; 8 id. 823; 1 
Conn. 239 ; 9 Mart. 276; 18 la. 77 ; 5 Ohio 
806; 6 id. 70, 456 ; 8 Crunch 218; 1 Cow. 
265 ; 4 id. 222 ; 5 id. 63 ; 4 Wend. 255 ; 11 
Johns. 815. 

Particular average on freight may be by 
loss of the ship, or the cargo, so that full 
freight cannot be earned; out not if the 
goods, though damaged, could have been 
carried on to the port of destination; 2 
P hill. Ins. c. xvi: sect. iii. ; 9 id. 21; 15 
Mass. 841; 28 Pick. 405 ; 2 McLean 428; 
1 Story 842 ; 2 Gill 410 ; 12 Johns. 107 ; 18 
id. 205, 208; 1 Binn. 547. 


AVER ET TENEB. To have and 

to hold. 

AVERA. Formerly a day's work of a 
ploughman, once valued at 8d. Jacob. 

AVERAGE. In Insurance. Is gen¬ 
eral, particular, or p£tty. 

General Average (also called gross) con¬ 
sists of expense purposely incurred, sacri¬ 
fice made, or damage sustained for the com¬ 
mon Bafety of the vessel, freight, and cargo, 
or the two of them, at risk, and is to be 
cohtributed for by the several interests in 
the proportion of their respective values 
exposed to the common danger, and ulti¬ 
mately surviving, including the amount of 
expense, sacrifice, or damage so incurred 
in the contributory value ; 2 Phill. Ins. § 
1269 et sen.; and see Code de Com. tit. xi.; 
Aluzet, Trait, des Av. cxx. ; 2 Curt. C. O. 
59; 9 Cush. 415 ; 73 Pa. 98 ; 9 Wall. 203 ; 
Bailey, Gen. Av. ; 2 Para. Mar. Law, ch. 
xi.; Stevens, Av. : Benecke, Av.; Pothier. 
Av. ; Lex Rhodia , Dig. 14. 2. 1. General 
average is recoverable for loss by jettison ; 
19 C. B. if. 8. 568; for ship's stores used to 
fire the donkey-engine which worked' the 
pumps; 7 L. R. Exch. 89 ; 2 Q. B. D. 91,295 ; 
and for damage to a cargo caused by pour¬ 
ing on water to extinguish a fire; 8 Q. B.D. 
658; 46 Fed. Rep. 297; 53 id. 270; 59 .1161. 

Indemnity for general average loss is 
usually stipulated for in policies against the 
risks in navigation, subject, however, to di¬ 


Partioular average on goods is usually 
adjusted at the port of delivery on the 
basis of the value at which they are insured, 
viz.: the value at the place of shipment, 
unless it is otherwise stipulated in tne pol¬ 
icy; 2 PhilL Ins. §§ 145,146 ; 2 Wash. C. C. 
186; 2 Burr. 1167; 2 East 58; 12 id, 689; 
8 B. Sc P. 808 ; 8 Johns. Ch. 217 ; 4 Wend. 
45; 1 Caines 548 ; 1 Hall 619 ; 26 Pa. 812 ; 
86 E. L. Sc Eq. 198 ; 8 Taunt. 162. Bee Sal¬ 
vage; Loss. 

A particular average on profits is. by the 
English custom, adjusted upon the basis of 
the profits which would have been realized 
at tne port of destination. In the United 
States the adjustment is usually at the same 
rate as on the goods the profits on which 
are the. subject of the insurance; 2 Phill. 
Ins. gg 1778, 1774; 2 Pan. Ins. 899; 2 Johns. 
Cas. 86; 8 Day 106; 1 Johns. 488; 8 Pet 
222 ; 1 Sumn. 451; 8 Miss. 68; 1 8. Sc R. 
115; 6R.I. 47. 

Petty Average consists of small charges 
which were formerly assessed upon the 
cargo, viz.; pilotage, towage, light-money, 
beaconage, anchorage, bridge-toll, quaran¬ 
tine, pier-money. Le Guidon, c. 5, a. 18; 
Weyt, de A. 8,4; Weskett, art. Petty Av.; 
2 Phill. Ins. § 1269, n. 1; 3 Amould, Mar. 
Ins. 927. 

The doctrine of general average which 
h«« obtained in maritime insurance is not 
applicable to'fire insurance; May on Ins. 
§^1 a. 
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AV KRTA (Lat.). Cattle; working cattle. 

Atvrio or7rnrrr (draft-cattle) are exempt 
from distress; 8 BLa. Com. 0 ; 4 Term 006. 


AVEBUS CAPTI8 IN WITHER- 
y am in English Law. A writ which 
lies in favor of a man whose cattle have 
been unlawfully taken by another, and 
driven out of the oountry where they wore 
taken, bo that they cannot be replevied. 

It issues against the wrong-doer to t^ke 
his cattle lor the plaintiff*s use. Reg. 
Brer'. 82. 


AVERMENT. In Pleading. A posi¬ 
tive statement of facts, as opposed to an 
argumentative or inferential one. Cowp. 
iss ; Bacon, Abr. Pleas, B. 

Averments were formerly Said to be general and 
particular; but only particular averments are 
found in modern pleading. 1 Chit. PI. 27T. 

Particular averments are the assertions 
of particular facts. 

There must be an averment of every substantive 
material fact on which the party relies, so that it 
may be replied to by the opposite party. 

Xega/ive averments are those in which 
a negative is asserted. 

Generally, under the rules of pleading, the party 
asserting the affirmative must prove it: but an 
averment of Illegitimacy, 2 Selwyn, Nisi P. TOO, or 
criminal neglect of duty, must be proven ; 2 Gall. 
499 ; 19 Johns. 945 ; 1 Hass. M ; 10 East 211 ; 8 C&mpb. 
10 ; 3 B. * P. 8(» ; 1 GreenL Ev. f 80. 


Immaterial and imperfinenf averments 
(which are synonymous, 5 D. <fc R. 209) 
are those which need not be made, and, if 
made, need not be proved. The allegation 
of deceit in the seller of goods in an action on 
the warranty is such an averment; 2 Bast 
446 ; 17 Johns. 02. 

Unnecessary averments are statements of 
matters which need not be alleged, but 
which, if alleged, must be proved. Garth. 
200 . 

General averments are almost always of 
the 6arue form. The most common form 
of making particular averments is in express 
and direct words, for example: Ana the 
party avers, or in fact saith, or although , or 
because, or with this that, or beina, etc. But 
they need not be in these words; for &oy 
words which necessarily imply the matter 
intended to be averred are sufficient. 

See, in general. 3 Viner, Abr. 357 ; Ba¬ 
con, Abr. Pleas, B, 4; Corayns, Dig. Pleader, 
C, 50, C, 67, 68, 69, 70 ; 1 Wms. Saund. 
233 a, n. 8 ; 3 id. 352, n. 3 ; 1 Chit. PL 
30S; Archb. Civ. PL 163. 


AVERRARE. To carry goods 
wagon, or upon loaded horses. Jacob. 


in a 


AVER8IO (Lat.). An averting; a 
turning away. A sale in gross or in bulk. 

Letting a house altogether, instead of in 
chambers ; 4 Kent 517. 

Aversio perieuli . A turning away of 
peril. Used of a contract of insurance ; 3 
Kent 263. 


attributable to their use mid operation; 
and so forth, not to mention the laws per¬ 
taining to aerial warfare. 

Aerial law still rests greatly on conjecture, 
and is a matter of continual dispute, but in 
general, it has been hold that a nation has 
complete and exclusive dominion over the 
space superjacent to its territory and to the 
wuter in tnc neighborhood of its shores: 
likewise, that an individual owner of land 
owns the fee in the superjacent space: that 
aviators have, however, by custom established 
a right of passage through such space, but 
that they are liable for all injury that may 
be attributable to the operation of their 
veludes. Davids, Law of Motor Vehicles, 
pp. 282-316. 

AVIZANDUM. In Scotch Law 
To make avizandum with a process is to 
take it from the public court to the private 
consideration of the judge. Bell, Diet. 

AVOCAT (Ft.). Barrister, pleader, 
lawyer. Wes. Fr. Eng. Diet. 

AVOIDANCE. A making void, use¬ 
less, or empty. 

In Ecoleaiaatio&L Law. It exists when 
a benefice becomes vacant for want of an 
incumbent. 

In Pleading. Repelling or excluding 
the conclusions or implications arising from 
the admission of the truth of the allega¬ 
tions of the opposite party. See Confes¬ 
sion and Avoidance. 

AVOIRDUPOIS (Ft.). The name of a 
system of weight. 

This kind of weight Is so named In distinction from 
the Troy weight One pound avoirdupois contains 
seven thousand grains Troy; that is, fourteen 
ounces, eleven pennyweights, and sixteen grains 
Troy ; a pound avoirdupois contains sixteen ounces; 
and an ounce sixteen drachms. Thirty-two cubic 
feet of pure spring-water, at the temperature of 
fifty-six degrees of Fahrenheit's thermometer, make 
a ton of two thousand pounds avoirdupois, or two 
thousand two hundred and forty pounds net weight. 
Dane, Abr. c. 211, art. 12,10. The avoirdupois ounce 
is less than the Troy ounce in the proportion of 79 to 
79; though the pound is greater. Encyc. Amer. 
Avoirdupois. For the derivation of this phrase, see 
Barrington, Stat. 208. See the Report of Secretary of 
State of the United States to the Senate, February 
22,1821, pp. 44, 72, 711. 79, Si, 87, for a learned exposi¬ 
tion of the whole subject. 

AVOUCHER. See Vouchee. 

AVOUE (Fr.). Attorney, solicitor. Wes. 
Fr. Eng. Diet. 

AVOW. In Practice. To acknowl¬ 
edge the commission of an act and claim 
that it Was done with right. 3 Bin. Com. 
150. 

- To make an avowry. For example, 
when replevin is brought for a thing dis¬ 
trained, and the party taking claims that 
he had a right to make the distress, he is 
said to avow. See Fleta, 1. 1, c. 4, § 4; 
Cunningham, Diet.; Avowry ; Justifica¬ 
tion. 

AVOWANT. One who makes an 


AVERT. In an instruction containing 
the phrase "no other safe means to ‘avert’ 
the then real, or, to him, apparent danger,” 
the word "avert” was not equivalent to 
escape, which has been frequently con¬ 
demned in instructions. 59 S. W. 516. 

Unless one has apparent and safe means of 
"averting” danger, he is excusable for acting 
in'his own self-defense. 110 Ky. 348, 61 
S. W. 733. 

AVERUM (Lat/). Goods; property. 

A beast of burden. Bpelman, Gloss. 

A VET. In Scotch LhW. To abet or 
assist. Tomlin, Diet. 

A VIATICUS (Lat.). In Civil Law. 
A grandson. 


avowry. 

AVOWEE. In Ecclesiastical Law. 

An advocate of a church benefice. 

AVOWRY. In Pleading. The an¬ 
swer of the defendant in an action of 
replevin brought to recover property taken 
in distress, in which he acknowledges the 
taking, and, setting forth the oauae thereof, 
claims a right in himself or his wife to do 
so. Lawes, PI. 35. 

A justification is made where the defendant shows 
that the plaintiff had no property by shoving either 
that It was the defendant's or some third person' r, 
or whore he shows that he took it by a right which 
was sufficient at the time of taking though not sub¬ 
sisting at the time of answer. The avowry admits 
the property to have been the plaintiff's, and shows 
a right which had then accrued, and still subsists, 
to make such caption. Bee Gilbert, Distr. 179-178; 
ft W. Jones 26. 


AVI ATION LAW. Laws, written or 
unwritten, pertaining to the problems of 
aviation, such as the legal status of air space 
lying above land or water; the national and 
private ownership of such space; the right 
of aviators to pas through it; the regulation 
of the use ana operation of air vehicles; the 
liability of aviators for injury that may be 


An avowry is sometimes said to be in the 
nature of an action or of a declaration, so 
that privity of estate b necessary; Co. 
Litt. 820 a; 1 B. <fc R. 170. There is no 
general issue upon an avowry : and it can¬ 
not be traversed cumulatively; 5 8. Sc R. 
877. Alienation cannot be replied to it 
without notice; for the tenure is deemed 


to exist for the purposes of an avowry till 
notice be given of the alienation ; llamm. 
Part. 181. 

The object of an avowry is to secure the 
return of the property, that it may re¬ 
main as a pledge; see 2 W. Jones 25 ; 
and to this extent it makes the defendant a 
plaintiff. It nmy be made for rents, ser¬ 
vices, tolls; 3 Dev. 478 ; for cattle taken, 
damage feasant, and for heriots, and for 
such rights wherever they exist. See Gil¬ 
bert, Distr. 176 et seq. ; 1 Chit. PI. 436; 
Comyns, Dig. Pleader, 8 K. 

AVOWTERER. In English Law. 

An adulterer with whom a married woman 
continues in adultery. Termes de la Ley. 

AVOWTRY. In English Law. The 
crime of adultery. 

AVULSION (Lat. avellere, to tear 
away). The removal of a considerable 
quantity of soil from the land of one 
man, and its deposit upon or annexation to 
the land of another, suddenly and by the 
perceptible action of water. 2 Washb. R. 
P. 459. 

In such case the property belongs to the 
first owner. Bract. 221 ; Hargr. Tract, de 
Jure Afar.; Schultes, Aq. Rights 115 ; 28 
Wkly. L. Bull. (Ohio) 104 ; 40 Neb. 792. 

AVUNCULUS. In Civil Law. A 

mother’s brother; 2 Bla. Com. 230. 


AWAIT. To lay in wait; to waylay. 

AWARD (Law Latin, avxirda, aiaar- 
dum , Old French, agarda from, d garder, to 
keep, preserve, to be guarded, or kept: so 
called because it is imposed on the parties 
to be observed or kept Dy them. Spelmah, 
Gloss.). 

The judgment or decision of arbitrators, 
or referees, on a matter submitted to them. 

The writing containing such judgment. 
Cowel; Termes de la Ley; Jenk. 187 ; Bill¬ 
ings, Aw. 119; Watson, Arb. 174; Russell, 
Arb. 234. 

Requisites of. To be conclusive, the 
award should be consonant with and follow 
the submission, and affect only the parties 
to the submission ; otherwise, it is an as¬ 
sumption of power, and not binding ; Lutw. 
530 (Onyons v. Cheese); Stra. 903; Rep. 
Finch 141 ; 24 E. L. Sc Eq. 346 : 8 Beav. 
361; 13 Johns. 27, 268; 17 Vt. 9 ; 8 N. H. 
82 ; 13 Mass. 360 ; 11 Cush. 37; 18 Me. 251 ; 
40 id. 194 ; 25 Conn. 71 ; 8 Harr. Del. 22; 5 
Pa. 274 ; 12 Gill & J. 156, 450 ; Litt. 83 ; 13 
Miss. 172 j 25 Ala. 351 ; 7 Cm. 500. See 11 
Johns. 61; 1 Call 500 ; 7 Pa. 134 ; GO N. J. Eq. 
103 ; 27 Ill. 874. Where it exceeds the terms 
of the submission, it is not void, where the 
judge on confirmation excludes as much as 
is incompetent; 36 S. C. 80 ; but it is so 
where damages are allowed in a lump sum, 
in which are included matters not submitted 
to them; 21 N. E. Rep. (N. Y. ) 398. 

It must be final and certain ; Morse, Arb. 
883 ; 5 Ad. Sc E. 147 ; 2 S. & S. 130 ; 3 S. & 
R, 340 ; 2 Pa. 206; 9 Johns. 43; 22 Wend. 
125; 4 Cush. 817, 890; 13 Vt. 53 ; 40 Me. 
194 ; 2Green, N.J. 833 ; 4Md. Ch.-Dec. 196; 
1 Gilm. 92; 2 Patt. Sc H. 442 ; 3 Ohio 266; 

5 Blackf. 128 ; 4 id. 489 ; 1 Ired. 4C0 ; 3 Cal. 
431; 1 Ark. 206 ; 4111. 428 ; 75 id. 24 ; 2 Fla. 
157 ; 13 Mias. 712; 63 id. 587 ; 2 M’Cord 279; 

6 Wheat. 894; 12 id. 877 ; 62 Hun 508; 50 
N. Y. 228 ; 74 tU 108; 64 N. C. 332 ; 103 
Maas. 167 ; 54 Ala. 78 ; and see 4 Conn. 50 ; 
6 Johns. 89; 6 Mass. 46; conclusively adju¬ 
dicating all the. matters submitted ; 6 Md. 
185; 1 M’MulL 802 ; 2 Cal. 209; 5 Wall. 
419; 83 Me. 71; and stating the decision in 
such language as to leave no doubt of the 
arbitrator’s intention, or the nature and ex¬ 
tent of the duties imposed by it on the par¬ 
ties ; 2Cal. 299, and cases above. An award 
reserving the determination of future dis¬ 
putes ; 0 Md. 185; an award directing a 
bond without naming a penalty ; 5 Coke 
77 ; Rolls, Abr, Arbitration 2, 4; an award 
that one shall give security for the perform¬ 
ance of some act or payment of money, 
without specifying the kind of security, are 
invalid; Viner, Abr. Arbit. 2, 12; Bacon, 
Abr. Arbit. E. 11, and cases above. So is 
one that finds that a party is entitled to re¬ 
ceive his final payment and fails to ascertain 
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the amount; 184 N. Y. 86. 

It must be possible to be performed, and 
must not direct anything to be done which 
is contrary to law ; 1 Cn. Cas. 87 ; 2 B. A 
Aid. 628 ; Kirb. 253 ; 1 Dali. 884 ; 4 id. 298 ; 
4 Gill A J. 288 ; 13Johns.264; 90 Mass. 685. 
It will be void if it direct a party to pay a 
sum of money at a day past, or direct him 
to commit & trespass, felony, or an act 
which would subject him to an action ; 2 
Chit. 694; 1 M. « 672; or if it be of 

things nugatory and offering no advantage 
to either of the parties; 6 J. B. Moore 718. 

It must be without palpable or apparent 
mistake ; 2 Gall. 61; 8 B. A P. 871; 1 Dali. 
487 ; 6 Mete. 181. For if the arbitrator ac¬ 
knowledges that he made a mistake, or if ar 
error (in computation, for instance) is appa¬ 
rent on the face of the award, it will not b( 
good ; 4 Zabr. 847 ; 2 8tockt. 46 ; 2 Dutch. 
130 ; 82 N. H. 289 ; 11 Cush. 640 ; 18 Barb. 
844 ; 2 Johns. Ch. 899; 27 Vt. 241 ; 8 Md. 
208 ; 4 Cal. 845 ; 6 id. 430; 115 Mass. 40 
77 Ill. 515 ; 12 R. I. 324; for, although an 
arbitrator may decide contrary to law, yet 
if the award attempts to follow the law, 
but fails to do so from the mistake of the 
arbitrator, it will be void ; 8Md.353; 15111. 
421 ; 28 Vt. 418, 680 ; 4 N. J. 647 ; 17 How. 
344. 

An award may be in part good and :n part 
void, in which case it will be enforced so far 
as valid, if the good part is separable from 
the bad; 10 Mod. 204; 12 id. 087 ; Cro. Jac. 
684 ; 8 Taunt. 697; l.Wend. 320; 5 Cow. 
197 ; 18 Johns. 264 ; 2 Caines 235 ; 1 Me. 
800 : 42 id. 83 ; 7 Mass. 899 ; 10 Pick. 800 ; 
11 Cush. 87 ; 6 Green, N. J. 247; 1 Rand. 
449; 1 Hen. AM. 67; Hard. 818; 5 Dana 
492 ; 26 Vt. 845 ; ,2 Swan 213 ; 2 Cal. 74 ; 4 
Ind. 248 ; 6 Harr. A J. 10; 5 Wheat. 804; 
50 N. J. Eq. 103. 

As to form , the award should, in general, 
follow the terms of the submission, which 
frequently provides the time and manner of 
making ana publishing the award. It may 
be by parol (oral or written), or by deed ; 3 
Bulstr. 811; 20 Vt. 189. It should be signed 
by ail the arbitrators in the presence of each 
other; 64 Fed. Rep. 489 ; 76 La. 187. Bee 44 
IU. App. 688; 47 N. J. Eq. 682 ; contra , 84 
Va. wO; 88 Ky. 28. Where the submis¬ 
sion requires the concurrence of the three 
arbitrators, recovery cannot be had where 
but two sign, though the third says it is 
right, but refuses to sign ; 148 Pa. 872. See 
Arbitrator. 

An award will be sustained by a liberal 
construction, ut res magis valeat quam per- 
eat ; 2 N. H. 126 ; 2 Pick. 584; 4 Wis. 181 ; 
8 Md. 208 ; 8 Ind. 810 ; 1711L 477 ; 29 Pa. 
251 ; Reed Aw. 170. 

Effect of. An award is a final and con¬ 
clusive judgment between the parties on all 
the matters referred by the submission; 
107 N. C. 156 ; 113 Maas. 286; 57 Ind. 221; 60 
N. H. 278 ; 59 Pa. 379. It transfers property 
as much as the verdict of a jury, ana will 
prevent the operation of the statute of limita¬ 
tions ; 3 Bla. Com. 16 ; Morse, Arb. Law 487 ; 
1 Freem. Ch. 410; 4 Ohio 810 ; 6 Cow. 388 ; 
15 8. A R. 166 ; 1 Cam. A N. 98. See 65 Vt. 
178. A parol award following a parol sub¬ 


mission will have the same effect aa an 
agreement of the same form directly be¬ 
tween the parties ; 37 Me. 72; 15 Wend. 
99 ; 27 Vt. 241 ; 16 Ill. 84; 6 Ind. 22Q ; 1 
Ala. 278 ; 6 Litt. 264 ; 2 Coxe 869; 7 Cra. 
171. 

The right of real property cannot thus 
pass by m6re award ; but no doubt an arbi¬ 
trator may award a conveyance or release 
of land and require deeds, and it will be a 
breach of agreement and arbitration bond 
to refuse compliance ; and a court of equity 
will sometimes enforce this specifically ; 1 
LA Baym. 115 ; 8 East 15 ; 6 Pick. 148; 4 
Dali. 120 ; 16 Vt. 460, 592 ; 15 Johns. 197 ; 2 
Caines 820 ; 4Rawle411,430 ; 11 Conn. 240; 
18 Me. 251 ; 28 Ala. n. 8. 476 ; 71 N. C. 492 ; 
47 N. H. 805, Where there is a controversy 
as to the claims embraced within a mort¬ 
gage, and the award merely fixes the 
amount due, it does not vest the legal title 
to the mortgaged property in the mort¬ 
gagor ; 97 Ala. 615. 

Arbitrament and award may be regularly 
pleaded at common law or equity to an 
action concerning the same subject-matter, 
and will bar the action ; Watson, Arb. 250 ; 
12 N. Y. 9; 41 Me. 355. To an action on 
the award at common law, in general, 
nothing can be pleaded dehors the award ; 
not even fraud; 23 Barb. 187; 28 Vt. 81, 
776 ; contra , 9 Cush. 560. Where an action 
has been referred under rule of court and 
the reference fails, the action proceeds. 

Enforcement of. An awara may be en¬ 
forced by an action at law, which is the 
only remedy for disobedience when the sub¬ 
mission is not made a rule of oourt, and no 
statute provides a special mode of enforce¬ 
ment ; o Ves. 815; 19 id. 431 ; 5 B. A Aid. 
507 ; 4 B. A C. 103; 1 D, A R. 106 ; 8 C. B. 
745. Assumpsit lies when the submission 
is not under seal: 88 N. H. 27; and debt on 
an award of money and on an arbitration 
bond ; 18 III. 437 ; covenant where the sub¬ 
mission is by deed for breach of any part of 
the award, and case for the non-perform¬ 
ance of the duty awarded. Equity will en¬ 
force specific performance when all remedy 
fails at cn mm on law ; Com. Dig. Chancery , 
2 K; Story, Eq. Jur. § 1458; Morse, Arb. 
608 ; 2 Hare 198; 4 JoW Ch. 405 ; 4 III. 
458 ; 8 P. Wms. 187; 1 Brown, P. C. 411. 
But see 1 T. A R. 187 ; 5 Ves. 846. 

An award under a rule of court may be 
enforced by the court issuing execution 
upon it as if it were a verdict of a jury, or 
by attachment for contempt; 7 East 607 ; 1 
Stra. 598. By the various state statutes 
regulating arbitrations, awards, where sub¬ 
mission is made before a magistrate, may 
be enforced and judgment rendered there* 
on. 

Amendment and setting aside . A court 
has no power to alter or amend an award ; 
1 Dutch. 130; 5 Cal. 179; 12 N. Y. 9; 41 
Me. 855; 109 N. C. 103 ; but may recommit 
to the referee in some cases; 11 Tex. 18; 
89 Me. 105; 26 Vt. 861 ; 18 Can. S. C. R. 
888. 

An award will not be disturbed Except 
for very cogent reasons. It will be set aside 
for misconduct, corruption, or irregularity 


of the arbitrator, which has or may have 
injured one of the parties ; 2 Eng. L. A Eq. 
184; 5 B. A Ad. 488 ; 1 Hill AD. 103 ; lc 
Gratt. 685 ; 14 Tex. 56 ; 28 Pa. 514 ; 29 Vt. 
72 ; it will not be set aside because one of the 
arbitrators was a relative; 59 Hun 617; 
so where one, after publishing his award, 
admits that it had been improperly obtained 
from him ; [1891] 1 Ch. 558; it will be set 
aside for error in fact, or in attempting to 
follow the law, apparent on the face of the 
award ; see supra , Arbitrator ; for uncer¬ 
tainty or inconsistency ; for an exceeding of 
his authority by the arbitrator; 22 Pick. 417 : 
4 Denio 191; where it is made solely at the 
direction of one of the parties and not upon 
the arbitrator’s own judgment; 44 Fed. 
Rep. 151; when it is not final and conclusive, 
without reserve ; when it is a nullity ; when 
a party or witness has been at fault, or has 
made a mistake; or when the arbitrator 
acknowledges that he has made a mistake, 
or error in his decision. 

Where arbitrators have once made an 
award they are functus officio and cannot 
afterwards make a second award, though 
the first was void because of defects ; 134 
N. Y. 85; 137 id. 290. 

Equity has jurisdiction to Bet aside an 
award, on any of the enumerated grounds, 
when the submission cannot be made a rule 
of a common-law court. 

In general , in awards under statutory pro¬ 
visions, as well as in those under rules of 
court, questions of law may be reserved 
for the opinion of the court, and facts and 
evidence reported for their opinion and 
decision. See Arbitration. 

AWAY-GOING CROP. A crop sown 
before the expiration of a tenancy, which 
cannot ripen until after its expiration, to 
whiph, however, the tenant is entitled. 
Broom, Max. 806. See Emblements. 


AWH, An ancient measure used in 
measuring Rhenish wines. Termes de la 
Ley. Its value varied in the different cities. 
Spelled also Aume. Cow el. 

AYANT CAUSE. In French Law. 
This term, which is used in Louisiana, 
signifies one to whom a right has been as¬ 
signed, either by will, gift, sale, exchange, 
or the like ; an assignee. An ayant cause 
differs from an heir who acquires the right 
by inheritance. 8 Toullier, n. 245. 


AY LE. In Old English Law. Grand¬ 
father ; a grandfather. The name of a writ 
which lay when a man's' grandfather or 
grandmother Was seized of lands in fee sim¬ 
ple on the day of his or her death; and a 
stranger entered on that day, and abated, 
or dispossessed the heir of his inheritance. 

AYUNTAMEBNTO. In Spanish 
Law. A congress of persona ; the munici¬ 
pal council of a city or town. 1 White, 
Rec. 416; 12 Pet. 442, notes. 
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B. The second letter of the alphabet. 

It is used to denote the second page of a 
folio, and also as an abbreviation. See A ; 

A RRRR VT a no NS, 

B. B. Bail bond. See C. C. et B. B. 

BABY ACT. A term of reproach orig- 
nally applied to the disability of infancy 
when pleaded by an adult in bar of recovery 
upon a contract made while ho was under 
age, but extends to any plea of the statute 
of limitations. Anderson’s Diet. L. 

BACHELERIA. In old England, 

me yeomanry, as distinguished from the 
naronage. Jacob. 

BACHELOR. A man who has not been 1 
married. 

One who has taken the first university 
degree in any of the faculties. In history, 
a knight of inferior power who fought under 
mother. Stand- Diet. 

B ACE-BOND. A bond of indemnifica¬ 
tion given to a surety. 

In Sootoh Law. A declaration of trust; 
a defeasance ; a bond given by one who is 
apparently absolute owner, so os to reduce 
his right to that of a triistee or holder of a 
bond and disposition in security. Paterson, 
Comp. 

BACK PAT. See All Back Pat and 
Emoluments. 

BACK TAXES. The term "back 
taxes" as used in a statute, refers to taxes 
on which the ordinary process of collection 
has been exhausted. 132 Ky. 306, 116 8. W. 
712. 

BACK-WATER. That water in a 
stream which, in consequence of some ob¬ 
struction below, is detained or checked in 
its course, or re-flows. 

The term is usually employed to designate 
the water which is turned bock, by a dam 
erected in the stream below, upon the wheel 
of a mill above, so as to retard its revolu¬ 
tion. 

Every riparian proprietor is entitled to 
the benefit of the water in its natural state. 
Another such proprietor has no right to 
alter the level of the water, either where 
it enters or where it leaves his property. 
If he claims either to throw the water back 
above, or to diminish the quantity which is 
to descend below, he must, in order to 
maintain his claim, either prove an actual 
grant or license from the proprietors af¬ 
fected by his operations, or an uninter¬ 
rupted enjoyment for twenty yean. If he 
cannot maintain his claim in either of these 
ways, he is liable to an action on the case 
for damages in favor of the injured party, 
or to a suit in equity for an in junction to 
restrain his unlawful use of the water; 1 
Him. A 8. 190, 203; 1 B. A Ad. 258, 874 ; 9 
Coke 99 ; 1 Wils. 178; 6 East 208 ; 6 Gray 
460; 11 Mete. Mass. 917 ; 29 Pa. 619; 1 
Rawle 218; 7 W A S. 9; 4 Day 244 ; 24 
Conn. 15 ; 7 Cow, 266 ; 2 Johns. Ch. 1&2: 
9 N. H. 282 ; 62 id. 447 ; 2 Giim. 289 ; 27 La. 
An. 901 ; 74 N. C. 501; 4 ILL 482 ; 8 Green, 
N. J. 116 ; 8 Vt 808 ; 4 Eng. L. A Eq. 266; 

4Q0 (per Story, J.); 66 Me. 197; 77 
Ga. 809. But he must show some *411^1^ 
appreciable damage ; 1 Rich. 8. C. 444 ; 11 
td. 168; contra, 4 Ga. 241; 42 Pa. 67. See 
2 Scam. 67. 

A riparian owner who obstructs a stream, 
im ped i n g the usual flow of water or that 
caused by ordinary freshets and causing 
land to be overflowed, becomes liable ; 166 
Pa. 628. Where a railroad nruuntjuim a 
dam which causes water to overflow adja¬ 


cent land, it is liable, although the dam 
was originally constructed by the county 
under authority of the legislature; 112 Mo. 6. 
At common law a railroad company must 
construct and maintain its road across a 
water course bo as not to injure adjacent 
lands; 43 111. App. 78 ; 167 Pa. 622. 

An action on the case to recover damages 
for flowing land is local, and must, there¬ 
fore, be brought in the county where the 
land lies ; 25 N. H. 526; 28 Wend. 484 ; 2 
East 497. 

In Massachusetts and some other of the 
states, acts have been passed giving to the 
owners of mills the right to flow the adjoin¬ 
ing lands, if necessary to the working of 
their mills, subject only to such damages 
as shall be ascertained by the particular 
process prescribed, which process is substi¬ 
tuted for all other judicial remedies; An- 
gell, Wat. Cour. c. ix.; 12 Pick. 467; 4 
Cush. 245 ; 4 Grey 681 ; 6 Ired. 883; 11 
Ala. 472; 89 Me. 246; 42 id. 160; 8 Wis. 
603 ; 86 Ky. 44. These statutes, however, 
confer no authority to flow back upon ex¬ 
isting mills ; 22 Pick. 312 ; 28 id. 216. See 
Damages ; Inundation ; Watercourse. 

BACKADATION. A consideration 
given to keep back the delivery of stock 
when the price is lower for time than for 
ready money. Wharton, Diet. 2d Lond. 
ed.; Lewis, Stacks, etc. Sometimes called 
Backwardation. 

BACKBEAR. The act of carrying on 
the back. Used specifically, in forest law, 
in reference to the case of a person caught 
carrying on’his back game unlawfully killed. 
Stand. Diet. The Bame, in old English law, 
as backberend ( q. v.), which was used in 
reference to any thief caught with stolen 
goods on his back. Jacob. 

HAdlK BKB35E D (Sax.). Bearing upon 
the back or about the person. 

Applied to a thief taken with the stolen property 
in his Immediate poaaaaakm, Bractoo. L( tr. 8, c. 
tk Used with kandkabend, having In the hand. 

BACKING. Indorsement. . Indorse¬ 
ment by a magistrate. 

Backing'a warrant becomes neoecaarv when it la 
deaired to serve it In a county other than that in 
which It waa first Issued. In such a cam the in¬ 
dorsement of a magistrate of the new county author¬ 
izes its service there as fully as If first tmued tn that 
county. The custom prevalla in England, Scotland, 
and some of the United States. Bee B N. Y. Rev. 
9 tat. W0. | 5; 2 Rob. Mag. Assist. MS. 

BAC KS IDE. A yard at the back part 
of or behind a house, and belonging thereto. 

The term was formerly much used both In convey¬ 
ances and In pleading, but Is now of infrequent oc¬ 
currence except In conveyances which repeat an 
ancient description. Chltty. Pr. 117; 9 Ld. Raym. 
18W 

BACKWARDATION. See Backada- 

tion. 

BAD. Vicious, evil, wanting in good 
qualities; the reverse of good. See 127 
Mass. 487 ; 4 Wend. 687. 

When applied to "character/* 
the iury must say whether want of chastity 
or ot honesty was imputed. Anderson ; 127 
Mass. 490. 

In pleading, means materially defective ; 
ill; not good; as, a bad plea, bad pleading; 
a bad count. Id. 

False, faulty : as, bad grammar. Id. 

BAD CONDUCT. Persistent viola¬ 
tion of a rule of the employer requiring em¬ 
ployes to keep their street clothing in a dress¬ 
ing-room maintained for that purpose and 
away from machinery at which the men 
work, constitutes "bad conduct" within the 
provision of a contract of employment, call¬ 


ing for discharge for "bad conduct." 146 
Ky. 156, 142 S. W 214. 

BAD PLACE. At Mine. A "bad 
p!acc" within the meaning of a contract is 
a place in the roof which cannot be made 
reasonably safe by the ordinary propping 
usually done bv the miner himself. 157 
Ky. 306, 162 S. W. 1139. 

BAD TITLE. See Title. 

BADGE. A mark or sign worn by 
some persons, or placed upon certain things, 
for the purpose of designation. 

Some public offloera, u watchmen, policemen, and 
the like, are required to wear badges that they may 
be readily known. It is used figuratively when we 
say, po sse s si on of persons! property by the feller Is 
a badge ot fraud. 

BADGE OP FRAUD. A term used 
relatively to the law of fraudulent convey¬ 
ances made to hinder and defraud credi¬ 
tors. It is defined as a fact tending to 
throw suspicion upon a transaction, and 
calling for an explanation. Bump, Fr. 
Conv. 81. 

When such a fact appears, its effect is to 
require more persuasive proof of the pay¬ 
ment of the consideration and the good 
faith of the parties than would ordinarily 
be required; 11 Ala. 207. It is not fraud 
of itself, but evidence to establish a fraud¬ 
ulent intent ; 5 Fla. 305 ; 13 Wis. 495. 

The following have been held to be badges 
of fraud : indebtedness on the part of the 
grantor; 23 How. 477 ; 29 Iowa 161 ; 7 Cow. 
301 ; 25 Pa. 509; 26 Ark. 20; the expecta¬ 
tion of a suit; 17 Iowa 498 ; 42 Tex. 116; 
28 Md. 565; 02 Pa. 62; 24 Wis. 410; false 
recitals in the deed ; 18 Vt. 460 ; 26 Iv. Y. 
378; inadequacy of consideration ; 54 Ill. 
269 ; 14 Johns. 498 ; 27 Mias. 167 : 10 N. J. 
Eq. 323 ; 24 Ind. 228 ; 52 N. Y. 274 ; 23 Tex. 
77 ; 65 Pa. 456 ; 70 Me. 258 ; 28 N. J. Eq. 14 ; 
59 Mo. 537 ; 8 Wall. 862 ; 84- Miss. 578 ; 12 
Wend. 41 ; false statement of the consider¬ 
ation ; 26 N. Y. 878 ; 64 N. C. 874; 8 Dana 
103 ; secrecy ; 5 Fla. 9 ; 20 How. 448 ; 43 
Mo. 551 ; 21 Barb. 85; concealment of the 
deed, not recording it and leaving it in the 
hands of the grantor; 14 Johns. 498 ; 44 
Pa. 48; 12 Blatch. 256; 17 B. Monr. 779; 
80 Mich. ; failure to record a mortgage by 
agreement; 80 N. E. Rep. (Ind.) 952 ; 69 
Miss. 687 ; a secret trust between the grantor 
and grantee ; 3 Coke 80 ; 7 Watts 484 ; 16 
N. J. Eq. 299; retention of possession of 
land by the grantor; 7 Cow. §01 ; 23 How. 
477 ; 43 Mo. 651; 81 Me. 98; 6 Wall. 78 ; 17 
CaL 827 ; 51 Ga. 18; mere delay to record 
a deed executed for a good consideration 
by an insolvent to his son, where there is 
no evidence that the son knew of the in¬ 
solvency, is not a badge of fraud; 81 Wis. 
142; but tn general anything in the transac¬ 
tion out of the usual course of such transac¬ 
tions is held to he such , 18 la. Ann. 695; 
Bump, Fr. Conv. 60. 

BADGER. To worry or persecute per¬ 
sistently (one who cannot escape), as to 
badger a witness. 

To subject to the <r badger game" ( q. r.). 
[Prov. Eng.] A licensed huckster. Stand. 
Diet. 

A term originally applied in old England 
to one who bought corn or victuals in one 
place, and carried them to another to sell them 
at a profit; a legitimate pursuit if the badger 
held a license, and agreed not to do anything 
contrary to the statutes against forest allers, 
engrossers, and regratora. Jacob. 

BADGER GAME. In the United 
States, the decoying of persons, as by con¬ 
spiracy, into compromising positions or houses 
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the action in which tin* defendant is ar¬ 
rested with KiilHrieiit accuracy to dis¬ 
tinguish it; Hard. .SOI ; 10 Mass" 20; 5 id. 
542 ; 9 Watts 42 ; but need not disclose the 
nature of lliCKuit; (»T«*rm702. A bail bond 
which fails to specify the charge whicli tlie 
principal into answer is void and the de¬ 
fect cannot he remedied hy testimony ; 
58 Ilun 3G8. The sureties must lie two or 
more in number to relieve the sheriff; 2 
Bingh. 2J7; 0 Mass. 482; 12 id. 129; 1 
Wend. 108; see 5 Rich. S. C. 547; and he 
may insist upon tim e, or even more, sub¬ 
ject to statutory provisions on the subject : 
5 M. & S. 223 ; but the bond will he binding 
if only one be taken ; 2 Mete. Mass, 490 ; 
8 Johns. 358; 2 Over. 178; 2 Pick. 284; 
Petered. B. 2G4. 

Putting in bail to the action; 5 Burr. 
2683, and waiver of his right to such bail 
by the plaintiff ; 5 S. & R. 419 ; 11 id. 9 ; 7 
Ohio 210; 4 Johns. 185; (> Band. 1G5; 2 
Day 199; or a surrender of the person of 
the defendant, constitute a performance or 
excuse from the performance of the con¬ 
dition of the bond ; 1 B. <Sk P. 326 ; 1 Baldw, 
148 ; 1 Johns. Cas. 329. 334 ; 9 S. & R. 24 ; 
14 Mass. 115; 2 Strobh. 439; 6 Ark. 219; 
see 4 Wash. C. C. 317, 333 ; 109 N. C. 775 ; 
as do many other matters which may be 
classed as changes in the circumstances of 
the defendant abating the suit; Dough 45 ; 
1 N. & M‘C. 215 ; 2 Mass. 485 ; 1 Over. 224 ; 
including a discharge in insolvency ; 2 
Bail. S. C. 492 ; 1 Harr. & J. 156 ; 2 Johns. 
Cas. 403 ; 2 Mass. 481; 1 Harr. N. J. 3G7, 
486 ; 3 Gill & J. 64; see 1 Pet. C. C. 484 ; 
4 Wash. C. C. 317 ; matters arising from the 
negligence of the plaintiff; 2 East 305; 2 
B. & P. 558 ; 6 Term 303; or from irregu¬ 
larities in proceeding against the defend¬ 
ant ; 2 Tidd, Pr. 1182 ; 3 Bla, Com. 292; 8 
Yeates 389 ; 4 Yerg. 181; 1 Green, N. J. 
209; 1 Harr. Del. 134. Where the recogni¬ 
zance is for the appearance of a prisoner, 
and he does appear and pleads guilty, it 
cannot be forfeited for failure to appear 
subsequently to answer the sentence ; 44 
Mo. App. 375. 

In those states in which the bail bond is 
conditioned to abide the judgment of the 
court as well as to appear, some of the acts 
above mentioned will not constitute per¬ 
formance. See Recognizance. The plain¬ 
tiff may demand from the sheriff an assign¬ 
ment of the bail bond, and may sue on it 
for his own benefit; Stat. 4 Anne, c. 16, 
§ 20; Watson, Sher. 99; I Sellon, Pr. 126, 
174 ; 6 S. & R. 545 ; 3 Jones, N. C. 353 ; see 
8 Munf. 121; unless he has waived his right 
so to do; 1 Caines 55 ; or has had all the 
advantages he would have gained by entry 
of special bail; 4 Binn. 344 ; 2 S. <fc R. 284. 
See 1 P. A. Bro. 238, 250. 

As to the court in which suit must be 
brought, sfee 4 M’Cord 370; 1 Hill, S. C. 004 ; 
13 Johns. 424 ; 9 td. 80; 6 S. <fc R. 543; 1 
Ga. 315. 

The remedy is by scire facias in Massa¬ 
chusetts, New Hampshire, North Carolina, 
South Carolina, Tennessee, Texas, and Ver¬ 
mont ; 15 Pick. 339 ; 2 N. H. 359 ; 2 Hayw. 
223 ; 9 Yerg. 223; 2 Brev. 84, 318 ; 21 Vt. 
409 ; 22 id. 249 ; 6 Tex. 337. The United 
States is not restricted to the remedies pro¬ 
vided by the laws of a state in enforcing a 
forfeited bond taken in a criminal case, but 
may proceed according to the common 
law ; 54 Fed. Rep. 221. See JUSTIFICATION. 

BAIL COUHT fnow called the Practice 
Court). In En gliah Law. A court aux¬ 
iliary to the court of Queen's . Bench at 
Westminster, wherein points connected 
more particularly with pleading and prac¬ 
tice were argued and determined. 

It heard and determined ordinary mat¬ 
ters, and disposed of common motions; 
Holthouse, Law Diet.; Wharton, Law Diet. 
2d Load. ed. It has been abolished. 

BAIL-DOCK. At ihc Old Hailey, 
I^ondon, a small room taken from one of the 
corners of the court, and loft open at the top, 
in which are put some malefactors during 
trials. St-aml. Diet. 

BAIL PIECE. A certicate given by a 
judge or the clerk of a court, or other |>er- 
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eon authorized to keep the record, in which 
it is certified that the bail became bail for 
the defendant in a certain sum and in a 
particular case. It was the practice, for¬ 
merly, to write these certificates upon small 
pieces of parchment, in the following 
form:— 

In the court of-, of the Term of 


-, in the year of our Lord-, 

City and County of -, as. 

Theunia Thew is delivered to bail, upon 
the taking of his body, to Jacobus Vanzant, 

of the city of-, merchant, and to John 

Doe, of the same city, yeoman. 

Smith, Jr. \ At the suit of 
Attor’y for Deft . } Philip Carbwell. 

Taken and acknowledged the — day of 
— , Am, d. -, before me. D. H. 

See 3 Bla. Com. App.; 1 Sellon, Pr. 139. 

BAILABLE ACTION. An action in 
which the defendant is entitled to be dis¬ 
charged* from arrest only upon giving hpnd 
to answer. 

BAILABLE PROCESS. Process 
under which the sheriff is directed to arrest 
the defendant and is required by law to dis¬ 
charge him upon his tendering suitable bail 
as security for his appearance. A capias 
ad respondendum is bailable; not bo a 
capias ad satisfaciendum. 

BAILEE. In Contracts. One to 
whom goods are bailed ; the party to whom 
personal property is delivered under a con¬ 
tract of bailment. 

His dutips are to act in good faith, and 
perform his undertaking, in respect to Iho 
property intrusted to him, with the diligence 
and care required by the nature of his en* 
gagement. 

When the bailee alone receives benefit 
from the bailment, as where he borrows 
goods or chattels for use, he is bound to 
exercise extraordinary care and diligence in 
preserving them from loss or injury ; Stow, 
Bedim. § 237 ; 2 Pars. Contr. 95; 37 N. Y. 
284 ; 87 I1L 250; 27 Mo. 549; but he Is not 
an insurer; 9 C. A P. 888; see 44 Barb. 442. 

When the bailment is mutually beneficial 
to the parties, as where goods or chattels 
are hired or pledged to secure a debt, the 
bailee is bound to exercise ordinary 
diligence and care in preserving the prop¬ 
erty ; Edw. BaiLm. g 284 ; 42 Ala. 145 “ 58 
Me. 275; 8 Brewst. 9 ; 6 Cal. 643. 

When the bailee receives no benefit from 
the bailment, as where he accepts goods, 
chattels, or money to keep without recom¬ 
pense, or undertakes gratuitously the per¬ 
formance of some commission in regard to 
them, he is answerable only for the use of 
the ordinary care which he bestows upon 
his own property of a wimil«.r nature; Edw. 
Bailm. 8 48. See 17 Maas. 479; 14 S. <fe R. 
275; it has been held that such a bailee 
would be liable only for gross neglect or 
fraud ; 40 Mias. 472 ; 28 Ark. 61 ; 57 Pa. 
247 ; 7 Cow. 278 ; 84 Neb. 426 ; 154 Pa. 296. 
The case must have relation to the nature 
of the property bailed ; 2 Stra. 1099; 1 
Mas. 182 ; 1 Sneed 248. Where a gratuitous 
bailee of corporate stock without authority 
delivers it to the oompanjr, which converts 
the same to its use, he is liable for its value ; 
87 Mich. 209. 

These differing degrees of negligence 
have been doubted. See Bailment. 

The bailee is bound to redeliver or return 
the property, according to the nature of his 
engagement, as soon as the purpose for 
which it was bailed shall have been accom- 

? ilished. Nothing will excuse the bailee 
roin delivery to nis bailor, except by show¬ 
ing that the property was taken from him 
by law, or by one having a paramount title, 
or that the bailor's title had terminated ; 
86 N. Y. 47, 403; 18 Vt. 186 ; 85 Barb. 191. 

He cannot dispute his bailor’s title ; Edw. 
Bailm. g 73 ; 0 Mackey 255 ; 29 Mo. App. 
233 ; nor can he convey title as against the 
bailor, although the purchaser believes him 
to be the true owner; 46 Mo. App. 813. 

The bailee has a special property in the 
goods or chattels intrusted to him. sufficient 
to enable him to defend them by suit against 
all persons but the rightful owner. The 
depositary and mandatary acting gratui¬ 
tously, and the finder of lost property, have 


this right; Edw. Bailm. § 245; 12 Johns. 
147. 

A bailee with a mere naked authority, 
having a right to remuneration for his 
trouble, but coupled with no other interest, 
may support trespass for any injury 
amounting to a trespass done while he was 
in the actual possession of the thing; 
Edw. Bailm. 37 ; 13 W-end. 63 ; 85 Me. 65 ; 
48 N. Y. 291. A bailee may recover in 
trover for goods wrongfully converted by a 
third person ; 47 Ill. App. 87. 

A bailee for work, labor, and services, 
such as a mechanic* or artisan who receives 
chattels or materials to be repaired or manu¬ 
factured, has a lien upon the property for 
his services ; 2 Pars. Contr. 145, 146 ; 3 id. 
270-273; 6 Denio 628; 10 Wend. 318; 15 Mass. 
242. Other bailees, innkeepers, common 
carriers, and warehousemen, also, have a 
lien for their charges. 

See also Schouler, Bailm.; Coggs v. Ber¬ 
nard, Sm. Lead. Cas; Bailment. 

BAILIE. In Scotch Law. An officer 
appointed bo give infeftment. 

In certain cases It is the duty of the sheriff, as 
kind’s bailie, to act: generally, any one may be 
inn ie bailie, by filling In his name In the precept of 
sasine. 

A magistrate possessing a limited criminal 
and civil jurisdiction. Bell, Diet. 

BAILIFE, or BAILIFF (I, FiO. A 
bailiff; a ministerial officer, with duties 
similar to those of a sheriff. The judge of a 
court. A municipal magistrate. Burrill. 

BAILIFF* A person to whom some au¬ 
thority, care, guardianship, or jurisdiction 
is delivered, committed, or intrusted. 
Spelman, Gloss. 

A sheriffs officer or deputy. 1 Bla. Com. 
844. 

A magistrate, who formerly administered 

i 'ustice in the parliaments or courts of 
’ranee, answering to the English sheriffs 
as mentioned by Bracton. 

There are still bailiffs of particular towns' in 
England ; as, the bailiff of Dover Castle, etc.; other¬ 
wise, bailiffs are now only officers or stewards, etc.: 
as, bailiffs of liberties, appointed by every lord 
within his liberty, to serve writs, etc.; bailiffs er¬ 
rant or itinerant , appointed to go about the country 
for the same purpose: sheriff'* bailiffs, sheriff's 
officers to execute writs; these are also called 
bound bailiffs, because they are usually bound in a 
bond to the sheriff for the due execution of their 
office; bailiff» of court-baron, to summon the court, 
etc.; bailiff $ of husbandry, appointed by private per¬ 
sons to collect their rents ana manage their estates; 
water bailiff*, officers in port towns for searching 
ships, gathering tolls, etc. Bacon, Abr. 

A person acting in a ministerial capacity 
who has by delivery the custody and ad¬ 
ministration of lands or goods for the bene¬ 
fit of the owner or bailor, and is liable to 
render an account thereof. Co. Litt. 271; 
2 Leon. 240 ; Story, Eq. Jur. § 446 ; 25 Conn. 
149. 

The word Is derived from the old French baffler. 
to deliver, and originally Implied the delivery of real 
estate, as of land, woods, a house, a part or the fish 
in a pond ; Qw. 30; 2 Leon. 1W; Keilw. 114 a, b ; 
87 Edw. III. c. 7; JO Hen. VII. c. 80 ; but was after¬ 
wards extended to goods and chattels. Every bailiff 
is a receiver, but every receiver is not a bailiff. 
Henoeit is a good plea that the defendant never was 
receiver, but as bailiff. 38 Edw. III. 16. Bee Cro. 
Ellz. 83, 68 ; 2 And. «, 06 : Fitzh. Nat. Br. 134 F; S 
Coke 48 a, b. 

From a bailiff are required administration, 
care, management, skill. He is, therefore, 
entitled to allowance for the expense of ad¬ 
ministration, and for all things done in Ilia 
office according to liie own judgment with¬ 
out the special direction of lus principal, 
and also for casual things done in the 
common course of business ; 1 Rolle, Abr. 
125, §§1,7; Co. Litt. 89 a ; Com. Dig. E, 
12 ; Brooke, Abr. Acc. 18 ; but not for things 
foreign to his office ; Brooke, Abr. Acc. 
26, 88 ; Plowd. 282 5, 14 ; Com. Dig Acc. E, 
13 ; Co. Litt. 173. Whereas a mere receiver, 
or a receiver who is not also a bailiff, is not 
entitled to allowance for any expenses; 
Brooke, Abr. Acc . 18; 1 Rolle, Abr. 119; 
Com. Dig. E,.13; 1 Dali. 340. 

A bailiff may appear and plead for his 
principal in an afisize ; ** and his plea com¬ 
mences” thus: 14 J. S. t bailiff of T. N., 
comes,” etc., not “ T. N., by his bailiff J. 
8., comes,” etc. Co. 2d Inst. 415; Keilw. 
117 b. As to what matters he may plead, 
see Co. 2d Inst, 414. 


BAILIFF, HIGH. See High Bailiff. 

BAILIWICK. The jurisdiction of a 
sheriff or bailiff. 1 Bla. Com. 344. 

A liberty or exclusive jurisdiction which 
was exempted from the sheriff of the county, 
and over which the lord appointed a bailiff, 
with such powers within his precinct as the 
under-shenff exercised under the sheriff of 
the county. Whishaw, Lex. 

BAILLEW DE FONDS. In Cana¬ 
dian Law. The unpaid, vendor of real 
estate. 

His claim is subordinate to that of a sub* 
sequent hypothecary creditor claiming 
under a conveyance of prior registration ; 1 
Low. C. 1,6; but is preferred to that of the 
physician for services during the last sick¬ 
ness ; 9 Low. C. 497. See 7 Low. C. 408; 9 
id. 183 ; 10 id. 379. 

BAXLU. In Old French Law. One 

to whom judicial authority was assigned 
or delivered by a superior ; Black, L. Diet. 

The term was applied both to those high 
officers who were appointed to act as judges 
in different districts of the kingdom, and to 
the inferior officers who presided in the 
lord’s courts. Burrill. 

BAILLIE, or BAILLY (L. Lat ). A 

bailiwick {q. r.) ; jurisdiction; province. 

Burrill. 

BAILMENT (TV. baffler, to put into the 
hands of; to deliver). 

A delivery of something of a personal 
nature by one party to another, to be held 
according to the purpose or object of the 
delivery, and to be returned or delivered 
over when that purpose is accomplished. 
Prof. Joel Parker, MS. Lect. Dane Law 
School, 1851. 

The right to hold may terminate, and a duty of 
restorauoo may arise, before the accomplishment 
of the purpose; but that does not neoeaaartly enter 
Into the definition, because such duty of restoration 
was not the original purpose of the delivery, but 
arises upon a subsequent contingency. The party 
delivering the thing is called the bailor; the party 
receiving it, the bailee. 

Various attempts have been made to give a precise 
definition of this term, upon some of which there 
have been elaborate criticisms, see Btory, Bailm. 
4th ed. | 2, n. 1, exemplifying the “ Omni* 

dejlnitio in lege pcriculo'ia eat ;" but the one above 

f lven is concise, and sufficient for a general defini- 
lon. 

Some of these definitions are here given as illus¬ 
trating the elements considered necoeeary to a bail¬ 
ment by the different authors cited. 

A delivery of a thing In trust for some special ob- 
jeot or purpose, and upon a contract, express or 
Implied, to conform to tne object or purpose of the 
trust. Story, Bailm. $ 2. See Merlin, RSpert. Bail. 

A delivery of goods In trust upon a contract, either 
expressed or implied, that the trust shall be faith¬ 
fully executed on tne part of the bailee. 2 Bla. 
Com. 451. See id. 895. 

A delivery of goods in trust upon a contract, ex¬ 
pressed or Implied, that the trust shall be duly exe¬ 
cuted, and the goods restored by the bailee as soon 
as the purposes of the bailment shall be answered. 

9 Kent 059. 

A delivery of goods on a condition, express or Im¬ 
plied, that they shall be restored by the bailee to 
the bailor, or according to his directions, as soon as 
the purpose for which they are bailed shall be an¬ 
swered. Jones, Bailm. 1. 

A delivery of goods in trust on a contract, either 
expressed or implied, that the trust shall be duly 
executed, and the goods redelivered as soon as the 
time or use for which they were balled shall have 
elapsed or be performed. Jones, Bailm. 117. 

According to Story, the contract does not neces¬ 
sarily imply an undertaking to redeliver the goods: 
and the first definition of Jones here given would 
seem to allow of a similar conclusion. On the other 
han d, Blacks tone, although bis definition does not 
Include the return, speaks of it In all his examples 
of bailments aa a duty of the bailee; and Kent says 
that the application of the term to cases In which 
no return or delivery or redelivery to the owner or 
his agent Is contemplated Is extending the defini¬ 
tion of the term beyond Its ordinary acceptation in 
the Eng lish law. A consignment to a factor would 
be a bailment for sale, according to Story ; while 
according to Kent It would not be Included under 
the term nallmant. 

Sir W illiam Jones baa divided bailments 
Into five sorts, namely: depositum. or de¬ 
posit; mandat um, or oommisdon without 
recompense; commodatum, or loan for use 
without pay ; pignori acceptum, at pawn ; 
locatum, or hiring, which is always with 
reward. This last is subdivided into locatio 
ret, or hiring, by which the hirer gains a 
temporary use of the thing ; locatio opens 
facxendi, when something is to be done to 
the thing delivered ; locatio operis mtreium 
vehendarum, when the thing is merely to 
be carried from one place to another. 


Ill 
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Jotw. Haiim. S6. See them several titles 
A better general division, however, for 
practical purposes, is into three kinds. 
Vvrsf, thoee bailments which are for the 
benefit of the bailor, or of some person 
whom he represents. Second* those for the 
benefit of the bailee, or some person repre- 
scnted by him. Third, thoee which are for 
the benefit of both parties. 

There are three degrees of care and dili¬ 
gence required of the bailee, and three de¬ 
grees of the negligence for which he is re¬ 
sponsible. according to the purpose and ob¬ 
ject of the bailment, as shown in thoee 
three classes ; and the class serves to desig¬ 
nate the degree of care, and of the negli¬ 
gence for which he is responsible. Thus, 
in the first class the bailee is required to 
exercise only slight care, and is responsible, 
of course, only for gross neglect In the 
second he is required to exercise great care, 
and ii responsible even for slight neglect. 
In the third he is required to exercise ordi¬ 
nary care, and is responsible for ordinary 
neglect. See Bailee. 

There is a supplementary class, founded 
upon the policy of the law, in which the 
bailee is responsible for loss without any 
neglect on his part, being as it were, with 
certain exceptions, an insurer of the safety 
of the thing bailed. Prof. Joel Parker, MS. 
Lect. Bane Law School, 1851. 

It has been held in some cases that there 
are, properly speaking, no degrees of negli- 

C ce (though the above distinctions have 
i generally maintained in the cases ; 
Edw. Bailm. § 61); 11 M. A W. 118; 16 
How. 474; 24 N. Y. 207 ; L. R. 1 C. P. 612; 
see 5 Am. L. Rev. 88, and Edw, Bailm. § 6. 

When a person receives the goods of an¬ 
other to keep without recompense, and he 
acts in good faith, keeping them as his 
own, he is not answerable for their loss or 
injury. As he derives no benefit from the 
bailment, he is responsible only for bad 
faith or gross negligence; Edw. Bailm. § 
43 ; Schoul. BaUra. 35 ; 99 Mass. 605 ; 2 Ad. 
A E. 256; 81 Pa. 95; 28 Ohio 388 : 17 Masa 
479; 11 Mart. La. 462 ; 38 Me. 55; 8 Mas. 
132, n. ; 2 C. B. 877; 4 N. & M. 170: 84 
Neb. 426 ; 89 Mo. 240. See Story, Bailm. 
8 64 ; 6 C. Rob. Adm. 816 ; 97 U. S. 92 ; 87 
Mich. 209 ; 31 W. V a . 858 ; 15 La. Ann. 
280; 85 Mo. 487 ; 90 N. C. 493. But this 
obligation may be enlarged or decreased by 
a special acceptance; 2 Kent 565 ; Story, 
Bailm. § 38 ; Willes 118 ; 2 Ld. Raym. 910; 
9 Hill, N. Y. 9 ; 17 Barb. 515; and a spon¬ 
taneous offer on the part of the bailee in¬ 
creases the amount of care required of him ; 
2 Kent 565. Knowledge by the bailee of 
the character of the goods ; Jones, Bailm. 
88; and by the bailor of the manner in 
which the bailee will keep them ; 38 Me, 
55 ; are important circumstances. 

A bank (National or otherwise) accus¬ 
tomed to keep securities, whether author¬ 
ized to do so by its charter or not, is liable 
for their loss by gross carelessness; 100 
U. S. 699 ; 79 Pa. 106; 26 Iowa 562 ; 69 
Mass. 605 ; 58 Ga. 369 ; 17 Mass. 479; 148 
m. 179; 137 (J. 8. 604 ; see 00 N. Y. 278 ; 
contra, 50 Vt. 389. A National Bank lias 
power vnder the act of congress to receive 
such deposits; 100 U. 8. 699. 

8o when a person receives an article and 
undertakes gratuitously some commission 
in respect to it, as to carry it from one 
place to another, he is only liable for its in¬ 
jury or lose through his gross negligence. 
It is enough if he keep or carry it as ho 
does his own property ; 6 C. Rob. Adm. 
141 ; 3 Mas. 132; 6 N. H. 587; 1 Const. 8. 
C. 117 ; Edw. Bailm. § 78 et seq.. and 
cases above. A treasurer of an association 
who receives no compensation is only liable 
for gross negligence in paying out funds as 
he is a gratuitous bailee ; 154 Pa. 296. 

As to the amount of skill such bailee must 
possess and exercise, see 2 Kent 509 ; Story, 
Bailm. & 174; 8 B. Monr, 415; 11 Wend. 
25; 7 Mart. 460 ; 3 Fla. 27 ; 11 M. A W. 
113; and more skill may be required in 
cases of voluntary offers or special under¬ 
takings ; 2 Kent 578. 

The borrower, on the other hand, who 
receives the entire benefit of the bailment, 


must use extraordinary diligence in taking 
care of the thing borrowed, and is respon¬ 
sible for even the slightest negleot; Edw, 
Bailm. § 185; 2 Pare. Contr. 115; 7 La. 958 ; 
27 N. Y. 234 ; 2Ld. Rayra. 909 ; 27 Mo. 549 ; 
5 Dana 173 ;4N. H. 170. See 87 Ill. 250 ; 
78 id. 40. 

He must apply It only to the very purpose 
for which it was borrowed; 2 Ld. Raym. 
915; Story, Bailm. § 232; cannot permit 
any other person to use it; 1 Mod. 210; 5 
Ini. 546 ; 16 Johns. 76 ; cannot keep it be¬ 
yond the time limited ; 5 Mass. 104; and 
cannot keep it as a pledge for demands 
otherwise arising against the bailor; 2 Kent 
574. See 9 C. A P. 383 ; 82 la. 161. 

In the third olass Of bailments under the 
division here adopted, the benefits derived 
from the contract are reciprocal; it is ad¬ 
vantageous to both parties. In the case of a 
pledge given on a loan of money or to secure 
the payment of a debt, the one party gains 
a credit and the other security oy the con¬ 
tract. And in a bailment for hire, one 
party acquires the use of the thing bailed 
and the other the price paid therefor; the 
advantage is mutual. So in a bailment for 
labor and services, as when one person de¬ 
livers materials to another to be manufact¬ 
ured, the bailee is paid for his services and 
the owner receives back his property en¬ 
hanced in value by the process of manu¬ 
facture. In these and like cases the parties 
stand upon an equal footing: there is a 
perfect mutuality between them. And 
therefore the bailee can only be held re¬ 
sponsible for the use of ordinary care and 
common prudence in the preservation of 
the property bailed; Edw. Bailm. § 384 ; 
13 Johns. 211 ; 9 Wend. 60 ; 5 Bingh. 217 ; 
4 Dana 217; 21 Tex. 148; 6 Ga. 213; 10 
Cush. 117. See 150 Pa. 91. A bailee for 
hire is supposed to take such care of prop¬ 
erty as a r^sonably prudent man would of 
his own ; 139 Ill. 41. See Hire ; Pledge. 

The common law does not recognize the 
rule of the civil law that the bailor for hire 
is bound to keep the thing in repair, and in 
the absence of provision the question as to 
which party is bound to repair depends 
largely on custom and usage ; 50 Fed. Rep. 
857. 

The depositary or mandatary has a right 
to the possession as against everybody but 
the true owner; Story, Bailm. § 93; 6 
Whart. 418 ; 12 Ired. 74 ; 4 E. L. A Eq. 438 ; 
see 12 Pa. 229 ; but is excused if he delivers 
it to the person who gave it to him, sup¬ 
posing him the true owner; 17 Ala. 216; 
and may maintain an action against a 
wrong-doer ; 1 B. A Aid. 59-; 2 B A Ad. 
817 ; 87 Minn. 54. A borrower has no prop¬ 
erty in the thing borrowed, but may protect 
his possession by an action against the 
wrong-doer ; 2 Bingh. 173 ; 7Cow. 752. As 
to the property in case of a pledge, see 
Pledge. 

In bailments for storage, for hire, the 
bailee acquires a right to defend the prop¬ 
erty as against third parties and strangers, 
and is answerable for loss or injury occa¬ 
sioned through his failure to exercise ordi¬ 
nary care. See Trespass ; Trover. 

As to the lien of warehousemen and 
wharfingers for their charges on the goods 
stored with them, see Lien, and Edw. 
Bailm. g 850. 

The Hire of things for use transfers a 
special property in them for the UBe agreed 
upon. The price paid is the consideration 
for the use: so that the hirer becomes the 
temporary proprietor of the things bailed, 
and has the right to detain them from the 
general owner for the term or use stipu¬ 
lated for. It is a contract of letting for 
hire, analogous to a lease of real estate for 
a given term. Edw. Bailm. g 825. See 
Hire. 

In a general sense, the hire of labor and 
services is the essence of every Bpecies of 
bailment in which a compensation is to be 
paid for care and attention or labor be¬ 
stowed upon the things bailed. The con¬ 
tracts of warehousemen, carriers, forward¬ 
ing and commission merchants, factors, 
and other agents who receive goods to 
deliver, carry, keep, forward, or sell, are 
all of this nature, and involve a hiring of 


services. In a more limited sense, a bail¬ 
ment for labor and services is a contract 
by which materials are delivered to an 
artisan, mechanio, or manufacturer to be 
made or wrought into aome new form. 
The title to the property here remains in 
the party delivering the goods, and the 
workman acquires a Hen upon them for his 
services bestowed upon the property. Cloth 
delivered to a tailor to be made up into a 
garment, a gem or plate delivered to a 
leweller to be set or engraved, a watch to 
be repaired, may be taken as illustrations 
of the contract. The owner, who-does not 
part with his title, may come and take his 
property after the work has been done ; but 
the workman has his Hen upon it for his 
reasonable compensation. 

The duties and liabilities of common car¬ 
riers and innkeepers, under the contract 
implied by law, are regulated upon prin¬ 
ciples of public policy, and are usually con¬ 
sidered by themselves; 5 Bingh. 217; 8 
Hill 488. See those titles. 

Consult Jones, Edwards, Schouler, Story, 
on Bailments ; 2 Kent; Parsons, Contracts ; 
note to Coggs v. Bernard, Sm. Lead. Cas.; 
2 A. A E. Encyc. 40. See Lien. 

As to warehouse receipts, see that title. 

See Safe-deposit Companies. 

BAILOR. He who bails a thing to an¬ 
other. 

The bailor must; act with good faith to¬ 
wards the bailee ; Story, B&Uin. g§ 74, 76, 
77 ; permit him to enjoy the thing bailed 
according to contract; and in some bail¬ 
ments, as hiring, warrant the title and 
possession of the thing hired, and, probably, 
keep it in suitable order and repair for the 
purpose of the bailment; Story, Bailm. 
8§ 888-892. 

BAIR-MAN. In Scotch Law. A 

poor insolvent debtor. 


BAULK'S FART. See Leoitim. In 
Sootoh Law. Children's part; a third 
part of the defunct’s free movables, debts 
deducted, if the wife survive, and a half if 
there be no relict. 


BAIT. To attack with violence; to pro¬ 
voke and harass; to harass by the help of 
others, eg. to bait a boar with mastiffs. 3 A. 

E. Ency. (2nd ed.) 765. Baiting animals 
prohibited by 12 & 13 Viet., c, 92, $ 3. Id. 

BAFFINQ-. To bait? is to attack with 
violence; to provoke and harass. 2 A. A E. 
Encyc. 63; L. R. 9 Q. B. 380. 

BALJENA. A large fish, called by 
Blackstone a whale. Of this the king had 
the head and the queen the tail as a per¬ 
quisite whenever one was taken on the 
coast of England. Pry line, Ann. Reg. 127 ; 
1 Bla. Com. 221. 

BALANCE. The amount which * re¬ 
mains due by one of two persons, who have 
been dealing together, to the other, after 
the settlement of their accounts. 

In the case of mutual debts, the balance 
only can be recovered by the assignee of an 
insolvent or the executor of a deceased per¬ 
son. But this mutuality must have existed 
at the time of the assignment by the insolv¬ 
ent, or at the death of the testator. 

It is often used in the sense of residue or 
remainder ; 23 S. C. 209 ; 8 Ired. 155. 

The term general balance is sometimes 
used to signify the difference which is due 
to a party claiming a lien on goods in his 
hands for work or labor done, or money 
expended in relation to those and other 
goods of the debtor; 8 B. A P. 485 ; 8 Ebp. 
268 ; 45 Mo. 578. 

The phrase M net balance" as applied to the 
proceeds of the sale of stock means in com¬ 
mercial usage the balance of the proceeds 
after deducting the expenses incident to the 
sale ; 71 Pa, 74. 

See Net Balance. 


BALANCE OF POWER. A consti¬ 
tution subsisting between neighboring states 
more or less connected with one another, 
by virtue of which no one among them can 
injure the independence or essent ial rights of 
another, without meeting with effectual 
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resistance on some side, and consequently 
exposing itself to danger. Chevalier von 
Gentz, quoted by Taylor, Int. Pub. Law 98. 
Four conditions necessary as a basis of such 
an equilibrium : (1) (hat no state must ever 
become so powerful as to coerce all the rest; 

(2) that every state which infringes the con¬ 
ditions is liable to be coerced by others; 

(3) that the fear of coercion should keep all 
within the bounds of moderation : and (4) 
that a state having attained a degree of 
power to defy the union should be treated as 
u common enemy. Id. 

BALANCE SHEET. A statement 
made by merchants and others to show the 
true state of a particular business. A bal¬ 
ance sheet should exhibit all the balances of 
debits and credits, also the value of mer¬ 
chandise, and the result of the whole. 

B AUDIO. In Spanish Law. Vacant 
land having no particular owner, and usu¬ 
ally abandoned to the public for the pur¬ 
poses of pasture. The word is supposed to 
be derived from the Arabic Balt , signifying 
a thing of little value. For the legislation 
on the subject, see Eecriche, Dice. Raz. 

BALE. A quantity or pack of $oods or 
merchandise, wrapped or packed in cloth 
and tightly corded. Wharton. 

A bale of cotton means a bale compressed 
so as to occupy less space than if in a bag. 
2 Car. A P. 525. 


BALItTb. In Civil Law. A teacher t 
one who has the care of youth ; a tutor ; a 
guardian. Du Cange, Bajultis ; S pel man, 
Gloss. 


BALI V A (spelled also BaUiva). Equiv¬ 
alent to Baliwitus. Bolivia , a bailiwick ; 
the jurisdiction of a sheriff; the whole dis¬ 
trict within which the trust of the sheriff 
was to be executed. Cowel. Occurring in 
the return of the sheriff, non eet inventus 
in balliva mea (he has not been found in my 
bailiwick); afterwards abreviated to the 
simple non est inventus; 8 Bla. Cora. 283. 

BA LTV Q AMOVE NDO (L Lat. for 
removing a bailiff). A writ to remove a 
bailiff out of his office. 

BALLAST. That which is used for 
trimming a ship to bring it down to a draft 
of water proper and safe for sailing. 18 
Wall. 074. 

See Necessary Ballast. 


BALLASTAGE. a toll paid for the 
privilege of taking up ballast from the 
bottom of the port. This arises from the 
property in. the soil; 2 Chitty, Comm. 
Law 16. 

BALLIUM. A fortress, or bulwark. 
Jacob. 

BALLOT. Originally a ball used in 
voting; hence, a piece of paper, or other 
thing used for the same purpose; whole 
amount of votes cast. 

The act of voting by* balls or tickets. 
Webster. 

A ballot or ticket is a single piece of paper 
containing the names of the candidates and 
the offices for which they are running; 28 
CaL 136. See EutCTlON. 


RAT.W BARTT (Lat.). Those who stole 
the clothes of bathers m the public baths. 
4 Bla. Com. 239 ; Calvin us, Lex. 

BAN. In Old English and Civil 
Law. A proclamation ; a public notioe; 
the announcement of an intended mar¬ 
riage. Cowel. An excommunication; a 
curse; publicly pronounced* A proclama¬ 
tion of silence made by a crier in court be¬ 
fore the meeting of champions in combat. 
Cowel. A statute, edict, or command; a 
fine, or penalty. 

An open field ; the outskirts of a village; 
a territory endowed with certain privileges. 

A summons; as erriere ban. Spelman, 
Gloss. 

In French Law. The right of announc¬ 
ing tjie time of moving, reaping, and gather¬ 
ing the vintage, exercised by certain seign- 
orial lords. Guyot. Rip. Univ. 


BANALITY. In Canadian Law. 

The right by virtue of which-a lord subjects 
his vassals to grind at his mill, bake at his 
oven, etc. Used also of the region within 
which this right applied. Guyot, Rip. Univ. 
It prevents the election of a mill within the 
seignorial limits; 1 Low. C. 31 ; whether 
steam or water; 8 Low. C. 1. 

BANC (Fr. bench). The seat of judg¬ 
ment ; as, banc le roy , the king's bench ; 
banc le common pleas, the bench of common 
pleas. 

The meeting of all the judges, or such as 
may form a quorum, as distinguished from 
sittings at Mai Priue : as, “ the court sit in 
banc . Cowel. In England, under 38 Viet, 
c. 6, § 4, any of the superior courts may hold 
sittings in banc in two divisions at the same 
time, and may be assisted by the judges of 
the other courts. Mozeley A Wh. Law Diet. 
Bee Bank. 

BANCI NABRATORES. In Old 
English Law. Advocates; counters; ser- 
jeants. Applied to advocat s in the common 
pleas courts. 1 Bla. Com. 24; Cowel. 

BANC US (Lat.). A bench ; the seat or 
bench of justice ; a stall or table on which 
goods are exposed for sale. Often used for 
the court itself. 

A full bench, when all the judges are 
present. Cowel ; Spelman, Gloss. 

The English court of common pleas was 
formerly called Bancus. Viner, Abr. 
Courts (M). See Bench ; Common Bench. 

BANCUS BEGIN JE (Lat.). The 
Queen's Bench. 

The English court of King's Bench is so 
called during the reign of a queen. Burrill; 
3 Steph. Cera. 403. 

BANCUS REGIS (Lat.). The king’s 
bench; the supreme tribunal of the king 
after parliament. 3 Bla. Com, 41. 

In banco regie , in or before the court of 
king's bench. 

The king has several times sat in his own 
person on the bench in this court, and all 
the proceedings are said to be coram rege 
ipso (before the king himself)- Still, James 
I. was not allowed to deliver an opinion 
although sitting in banco regie. Viner, 
Abr. Courts (H L); 8 Bla* Com. 41; Co. 
Litt. 71 C. 

BANDIT. A man outlawed; one under 
ban. 

BANE. A malefactor. Bracton, 1.1, t. 
8, c. 1. 

BANISHMENT. In Criminal Law. 

A punishment inflicted upon criminals, by 
compelling them to quit a city, place, or 
country for a specified period of time, or 
for life. See 4 Dali. 14. See Expulsion. 

BANE (Anglicized form of bancus. a 
bench). The bench of justice. 

A "bank" is an institution of 
a quasi public character. It is chartered by 
the government for the purpose inter alia of 
holding and safely keeping the moneys of 
Individuals and corporations. It receives 
such moneys upon an implied contract to 
pay the depositor’s checks upon demand. 
69 S. W. 760. 

“Bank” includes any person or association 
of persons carrying on tne business of bank¬ 
ing, whether incorporated or not. Miller’s 
Ky. Negotiable last’s Law $ 190. 

Sittings in bank (or banc). An official 
meeting of four of the judges of a common- 
law court. Wharton, Lex. 2d Load. ed. 

Used of m court sitting for the determination of 
law points, as distinguished ffom nisi prius sittings 
to determiu » facts ; a Bla. Com. 28, n. 

Bank le Roy. The king's bench. Finch, 
198. 

In Commercial Law. A place for the 
deposit of money. 

An institution, generally incorporated, 
authorized to receive deposits of money, to 
lend money, and to issuo promissory notes, 
—usually known by the name of bank notes, 
—or to perform some one or more of these 
functions. See 15 N. Y. 106; 79 id. 440 ; 15 
Johns. 3.58 : 3 Wall. 295 ; 12 Mich. 889. 


It was the custom of the early money-changers to 
transact their business in public places, at the doors 
of churches, at markets, and, among the Jews, in 
the temple (Mark xi. 15). They used tables or 
benches for their convenience in counting uud as¬ 
sorting their coins. The table so used was called 
bajiche, and the traders themselves, bankers or 
benchers. In times still more ancient, their benches 
were called cambtt, and they themselves were called 
cambiatora. Du Cange, C'ambii. 

Banks are said to be of three kinds, viz,; 
of deposit , of discount, and of circulation, 
they generally exercise all these functions; 
17 wall, i 18. See National. Banks. 

BANK ACCOUNT. A fund which 
merchants, traders, and others have de¬ 
posited into the common cash of some bank, 
to be drawn out by checks from time to 
time as the owner or depositor may re¬ 
quire. 

The statement of the amount deposited 
and drawn, which is kept in duplicate, one 
in the depositor's bank book and the other 
in the books of the bank. 

BANK-CREDIT. Scots Law. A credit 
with a bank, established by depositing a 
permanent security on which money may be 
drawn by check up to an agreed amount; 
cash-creait. Stand. Diet. 

BANK NOTE. A promissory note, 
payable on demand to the bearer, made and 
issued by a person or persons acting as 
bankers and authorized by law to issue such 
notes. The definition is confined to notes 
issued by incorporated banks in 2 Dan. Neg. 
Inst. § 1664. See 2 Pars. Bills A N. 86. Bank 
bills and bank notes are equivalent terms, 
even in criminal cases ; 4 Gray 416. The 
power thus to issue is not inherent or essen¬ 
tial in banking business, and is not neces¬ 
sarily implied from the conference of a 
general power to do banking business. It 
must be distinctly, and in terms conferred 
in the incorporating act, or it will not be 
enjoyed. Morse, Banking, c. viii.; 11 Op. 
Att.-Gen. 834. 

For many purposes they are not looked 
upon as common promissory notes, and as 
such mere evidences of debt, or security for 
money. In the ordinary transactions of 
business they are recognized by general 
consent as cash. The business of issuing 
them being regulated by law, a certain 
credit attaches to them, that renders them 
a convenient substitute for money ; 2 Hill, 
N. Y. 241 ; 1 id. 13. 

The practice is, therefore, to use them as 
money ; and they are a good tender, unless 
objected to ; 9 Pick. 542; 19 Johns. 822 ; 8 
Ohio 189; 11 Me. 475 ; 5 Yerg. 199 ; 6 Ala. 
N. S. 226 ; 3 T. R. 554 ; 7 id. 64 ; 5 Dowl. A It. 
289. See 8 Halat. 172 ; 4 N. H. 296 ; 4 Dev. 
A B. 435. They pass under the word 
“money” in a will, and, generally speak¬ 
ing, they are treated as cash; 19 Johns. 115 ; 

7 Si. 476 ; 8 Hill, N. Y. 840; but see 29 Ind. 
495, as to their receipt by a sheriff inpay¬ 
ment of an execution, when payment is 
made in bank notes, they are treated as 
cash and receipts are given as. for cash ; 1 
Ohio 189, 524 ; 15 Pick. 177 ; 5 O. & J, 158 ; 

8 Hawks 828 ; 5 J. J. Marsh. 648 ; 12 Johns. 
200; 1 Sch. A L. 818, 819 ; 1 Hop. Leg. 3; 
28 Gratt. 605; 1 Burr. 452. It has been 
held that the payment of a debt in bank 
notes discharges the debt; 1 W, AS. 92; 
11 Ala. 280 ; 2 Dan. Neg. Inst. £ 1676: 1 
Gratt. 859. See 18 Wend. 101 ; 11 Vt. 516 ; 

9 N. H. 865 ; 2 Hill, S. C. 509; but not when 
the payer knew the bank was insolvent. 
The weight of authority is against the 
doctrine of the extinguishment of a debt by 
the delivery of bank notes whioh are not 
paid, when duly presented, in reasonable 
time. But it is undoubtedly the duty of 
the person receiving them to present them 
for payment as soon as possible; 2 Pars. Bills 
A N?94; 11 Wend. N. Y. 9; 11 Vt 516 ; 9 
N. H. 865 ; 10 Wheat. 888 ; 6 Mass. 182 ; 18 
Barb. 545; 10 Ohio 8t. 188 ; 22 Me. 88 ; 7 
Wis. 185 ; 6 B. A C. 878. 

Bank notes are governed by the rulesap- 
plicable to other negotiable paper. They 
are assignable b y delivery ; Rep. t. Hard. 
58 ; Dougl. 236. The holder of a note is 
entitled to payment, and cannot be affected 
by the fraud of a former holder, unless he 
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in proved privy to the fraud ; 1 Burr. 453 ; 
4 Kawle 185 ; 10 Cush. 488; 3 Dan. Neff. 
Instr. £ 1680 : 33 Conn. 378. The bond Jide 
holder who has received them for value is 
protected in their possession even against a 
real owner from whom they have been 
stolen. Payment in forged bank notes is a 
nullity : 7 Leigh 617 ; 2 Hawks 836 ; 8 Pa. 
330; 5 Conn. 71 ; but the taker of such 
must give prompt notice that they are 
counterfeit. and offer to return them; 11 
Ill. 137. But where the bank itself receives 
notes purporting to be its own, and they 
are forgeu. it is otherwise ; 10 Wheat. 838. 
See fl El. «& 0. 373. If a note be out in two 
for transmission by mail, and one half be 
lost, the bond jide holder of the other half 
can recover the whole amount of the note ; 
6 Wend. 878 ;6 Munf. 166;4Rand. 186; Dan. 
Neg. Lost. § 1606. 

At common law, as choses in action, bank 
notes oould not be taken in execution; 
Hardw. Cases 58; 1 Archb. Pr. 258 ; 0 Cro. 
Elix. 746. The statute laws of the several 
states,or custom, have modified the common 
law in this respect, and in many of them 
they can be taken on exeoution ; 4 N. H. 106; 
15 Pick. 173; 90 id. 852 ; 85 Vt 480. Thisia 
the case in New York ; but they are not to 
be sold ; 10 Barb. 157, 506. Consult Story, 
Bills ; Story, Notes; Parsons, Notes and 
Bills; Byles, Bills; 3 Dan. Neg. Inetr.; 
Bigelow, Neg. Inetr.; note to Miller & Race, 
Sm. Lead. Cas. 

BANKABLE. In Mercantile Law. 

Bank notes, checks, and other securities for 
money received as cash by the banks in the 
place where the word is used. 

Iq the United States, the notes issued by the 
nitional banks have taken the place of those for¬ 
merly issued by incorporated under state 

laws. The circulation of these notes being secured 
by United States bonds, deposited with the treas¬ 
urer of the United States, they are received as 
bankable money in all the states without regard to 
the locality of tne bank laming them. See Act June 
a, 1364, U. 9 Rev. 6tat. I 5188; 8 WalL SSL 

6AFEES. A “banker” is a dealer in 
c apital; nn intermediate party between the 
borrower and the lender. 44 S. W. 963. 

BARKERS’ ACCEPTANCE. A 

drr.it or bill of exchange of which the accep¬ 
tor is a bank or banker engaged generally 
in the business of granting bankers’ accept¬ 
ance credits. 241 N. Y. 231. Cf. Trade 
Acceptance. 

BARKER’S NOTE. A promissory 
note given by a private banker or banking 
institution, not incorporate, but resembling 
a bank note in all other respects. 6 Mod. 
29; 3 Chit. Comm. Law 590; 1 Leigh, N. 
P. 338. 

BANK STOCK. The shares of a bank’s 
capital. Stand. Diet. 

BANKING. See Capital Used in 
Banking. 

BANKRUPT. Originally and strictly*, 
a trader who secretes himself or does certain 
other acts tending to defraud his creditors. 
2 Bla. Com. 471. 

A broken-up or mined trader. 8 8tor. 
458. 

By modern usage, an insolvent person. 

A person who has done or suffered to be 
done some act which is by law declared to 
be an act of bankruptcy. 

The word is from the Italian banca rota , 
the custom being in the middle ages to break 
the benches or counters of merchants wlio 
failed to pay* their debts. Voltaire, Diet. 
PhiL voc. ng. Banqueroute, Saint Bennet 
Diet. Faill&te. 

In the English law there were two char¬ 
acteristics which distinguished bankrupts 
from insolvents : the former must have been 
a frader and the object of the proceedings 
against, not oy, him. Originally the bank¬ 
rupt was considered a criminal; 2 Bla. 
Com. 471; and the proceedings were only 
against fraudulent traders; but this distinc¬ 
tion has been abolislied by the later English 
bankruptcy acts, although in some respects 
traders and non-traders continued to be 
put on a different footing; Mozl. & W. 
Law Diet. As used in American law, the 
distinction between a bankrupt and an in¬ 


solvent is not generally regarded. Act of 
Congress of March 2, 1807, and Act of 
June 22, 1874 (both now repealed). On 
the continent of Europe the distinction 
between bankrupt and insolvent still ex¬ 
ists ; Holtz. Eucyo. voc. sig. Ban kerott. 
tJnder the constitution of the United States 
the Federal government has power to 
pass a uniform bankrupt law. The mean¬ 
ing of bankrupt as used in the constitution 
was not the technical early English one, but 
was commensurate with insolvent; 5 Hill, 
N. Y. 317. In the first bankrupt law of Apr. 
4, 1800, repealed Dec. 19, 1803, the. word 
bankrupt was used in the old English sense. 
The distinction, however, became lees ob¬ 
served ; Marshall, C. J., in 4 Wheat. 122 ; 2 
Kent 890; and was finally abandoned and 
broken down by the act of Aug. 19, 1841, 
which was a union of both species of laws, 
including “ ail persons whatsoever.” The 
constitutionality of the voluntary part of 
the act was much contested, but was fully 
sustained; 5 Hill, N. Y. 317; 4 N. Y. 288, 
(For the reasons assigned contra , see 5 Hill, 
N. Y. 327.) 

The only substantial difference between 
a strictly bankrupt law and an insolvent law 
lies in the circumstance that the former 
affords relief upon the application of the 
creditor, and the latter upon the application 
of the debtor. In the general character of 
the remedy there is no difference, however 
much the modes by which the remedy may 
be administered may vary. But even in 
the respect named there is no difference in 
this instance. The act of 'congress (1867) 
was both a bankrupt act and an insolvent 
act by definition, for it afforded relief upon 
the application of either the debtor or the 
creditor, under the heads of voluntary and 
involuntary bankruptcy ; 87 CaL 222. 

A state has authority to pass a bankrupt 
law, provided such law does not impair the 
obligation of contracts, and provided there 
be do act of congress in force to establish a 
uniform system of bankruptcy, conflicting 
with such law; 4 Wheat. 209; 12 Wheat. 
213. 


A state bankrupt law so far as it attempt** 
to discharge the contract is unconstitutional; 
4 Wheat. 200; id. 122; 6 Wheat. 181 ; 
whether passed before or after the debt 
was created; 4 Wheat. 209; or where the 
suit was in a state of which both parties 
were citizens, and in which they resided 
until suit, and where the contract was 
made; 6 Wheat. 181; but a bankrupt or 
insolvent law of a state which discharges 
the person of the debtor and his further 
acquisitions of property is valid, though a 
discharge under it cannot be pleaded in 
bar of an action by a citizen of another state 
in the courts of the U. S. or of any other 
state; 12 Wheat. 213. Every state law is 
a bankrupt law in substance and fact, that 
causes to be distributed by a tribunal the 
property of & debtor among liis creditors ; 
and it is especially such if it causes the 
debtor to be discharged from his contracts, 
so far as it can do so ; 1 How. 205 and note. 
When the U. S. statute is in effect also an 
insolvent Law acting upon the same persons 
and cases as the state insolvent law, the 
latter is suspended when the U. S. statute 

f oes into operation ; 1 How. 265 ; 2Sto. 826; 

ut if the state court has acquired jurisdic¬ 
tion under a state statute, and is actually 
settling the debts and distributing the assets 
of the insolvent before or at the date at 
which the Federal law takes effect, it may 

S rooeed to a final conclusion of the case; 4 
[etc. Mass. 40.1 ; 37 Cal. 208. 


The act (R. S. § 5132) providing for th( 
punishment of the offence of obtaining goodi 
under false pretences, if the guilty part} 
has proceedings in bankruptcy commenced 
against him within three months thereafter 
is inoperative to render such act an offence 
because it is an attempt to make an offence 
by subsequent act that which was not such 
at the time it was committed ; 95 U. 8.670 
See Insolvency. 


BANKRUPT LAWS. Laws relating 
to bankruptcy. 


The EngUih Bankrupt Laws, which originate* 
with the statute 84 & 86 Henry VIII. c. 4, were flr! 
mainly directed against the criminal frauds o 


traders. The bankrupt was treated a* a criminal 
offender; and. formerly, the not duly surrendering 
his property under a commission of bankruptcy, 
when summoned, was a capital felony. The bank¬ 
rupt laws are now, and have for some time past 
been, regarded as a connected system of civil lepis- 
lation, having the double object of enforcing u 
Complete discovery and equitable distribution of 
the property of an Insolvent trader, and of confer¬ 
ring on the trader the reciprocal advantage of secur¬ 
ity of person and a discharge from all claims «.f bis 
creditors. By the General Bankrupt Act Hi (Jen. 
IV. a. 16) the former statutes were consolidated and 
many important alterations introduced. A subse¬ 
quent statute, 1 & 2 Will. IV. c. bG. changed the 
mode of proceeding by constituting a Court of 
Bankruptcy, and removing the jurisdiction of bank¬ 
rupt oaacs In the drat instance from the Court of 
Chancery to that of Bankruptcy, reserving only an 
appeal from that court to the lord chancellor us to 
matters of law and equity and questions of evidence ; 
and other important alterations were introduced. 
This statute was followed by the 6 & 6 Will. JV c. 
89, and by the 6 & 0 Viet. c. 122, which further modi¬ 
fied the law and the organization of the courts. 
The numerous statutes relating to bankruptcy were 
again oooaolldateU by the Bankrupt Law Consolida¬ 
tion Act (1849) ; and this was amended in a few 
particulars by the 15 & 18 Viet. c. 77. and by the 
Bankruptcy Act, 1864. A further amendment of 
the law of bankruptcy, known as the " Bankrupt 
Act, 1881,” « & 26 Viet. c. 184, abolished the Court 
for the Relief of Insolvent Debtors, and transferred 
its Jurisdiction to the Court of Bankruptcy. By 
this act, non-traders were made subject to the law 
of bankruptcy. By the “ Bankruptcy Amendment 
Act, 18®/” 81 A 82 V let. c. 104, further changes were 
made. This has been followed by the “ Bankruptcy 
Act, 1808,” 89 A 88 Viet, c 71, which comprises all 
the statute law relating to bankrupts, except the 
provisions for the punishment of fraudulent debtors, 
which are contained in the Debtors' Act. I8i’«0, 88 & 
83 Viet c. 68. Robson, Bank. These acts have been 
amended and consolidated by the Bankruptcy Act, 
1888, and its various amendments. See 1 Chi tty, 
Eng. Stat. tit. Bankruptcy. 

The French Bankrupt Law (law of 1888, still in 
force) declares that all traders who stop payment 
are in a state of Insolvency. Traders are required 
immediately to register the fact that they have 
stopped payment in the Tribunal of Commerce, and 
file their balance sheet; and a decree of insolvency 
is declared by the tribunal upon the trader’s declar¬ 
ation or on application of creditors. Prior voluntary 
conveyances and mortgages, pledges, etc.', for ante¬ 
cedent debts are void, and all subsequent deeds to 
those having Dotlce are voidable. The former 
French law (Code of 1807) is still important, as being 
the basis of the system in many other continental 
nations, and it Is an excellent treatise on the sub¬ 
ject. 

Bankrupt laws were powd in the Uniter! Suites 
in 1800. 1841, 1867 and 1878, but repealed after a 
brief existence. The last net hy Act nf Congress was 
passed July 1, 1898. Consult latest U. S. Statutes. 


BANKRUPTCY. The state or condi¬ 
tion of a bankrupt. 9ee Insolvency, 

BANLEUCA. A certain space sur¬ 
rounding towns or cities, distinguished by 
peculiar privileges. Spelman, does. It is 
the same as the French banlieue. 

BANLIEU. In Canadian Law. See 

Banlbuca. 

BANNER. A piece of fabric t il her 
susj>ended from a pole by a cross-bar, or 
hung from or stretched between horizon)at 
ropes, and bearing some motto or device ; 
often carried in processions as the ensign of 
a society, order, or party. Any standard, 
regardless of shape; a flag, as of a nation, 
army, or the like. Figuratively, any moral 
symbol or standard. Stand. Did. 

BANNERET. A degree of honor next 
after a baron’s, when conferred by the 
king : otherwise, it ranks after a baronet. 
1 Bla. Com. 403. 

BANNIRE. Sec Mannire. 

BA NNITU B. One outlawed or ban¬ 
ished. CaJvinua, Lex. 

BANNS OF MATRIMONY. Public 
notice or proclamation of a matrimonial 
contract, and the intended celebration of 
the marriage of the parties in pursuance of 
such contract, to the end that persons ob¬ 
jecting to the same may have an opportu¬ 
nity to declare such obiectious before the 
marriage is solemnized. Cowel; 1 Bla. 
Com. 439; Potluer, Du Afariage p. 2, e. 2. 

BANNUM. A ban- 

BAR. To Actions. A perpetual de¬ 
struction of the action of the plaintiff 

It is the excrpfio perentptoria of the ancient 
authors. Co, Litt. 808 b ; Steph PI. At>p. xxviii. It 
in always a perpetual destruction of the particular 
action to which It la a bar , Doctriua Mac. xxiii. $ 1, 
p. 1J9 ; ami it ia net up only by a plea to the action, 
or in chief. But it docs not always operate nn a per¬ 
manent obstacle to the plaintiff’* right of action 
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He may have good can He for an action, though not 
for the action which he has brought ; no that, al¬ 
though that particular action, or any one like It In 
nature and based on the name allegations, ia forever 
barred bv a well-Dleaded bar. and a decision thereon 
In the defendant's favor, yet where the plaintiff's 
difficulty really la that he has misconceived his 
action, and advantage thereof be taken under the 
general Issue (which ia in bar), he may still bring his 
proper action for the same cause; Gould, PI. c. v. J 
137 ; (5 Coke 7, 8. Nor is final judgment on a demur¬ 
rer, in such a case, a bar to toe proper action, sub¬ 
sequently brought ; Gould, PI. c. lx. § 46. And 
where a plaintin in one action fails on demurrer, 
from the omission of an essential allegation In his 
declaration, which allegation 1 b supplied in the sec¬ 
ond suit, the judgment in the first is no bar to the 
second ; for the raeritsshown In the second declara¬ 
tion were not decided in the first; Gould. PI. c. lx. { 
46 . c. v. | 168 

Another instance of what Is called a temporary 
bar is a plea (by executor, etc.) of plene aAmini*- 
txivit , which is a bar until It appears that more 
goods come into his hands, and then it ceases to be 
a bar to that suit, if true before its final determina¬ 
tion. or to a new suit of the same nature : Doctrina 
Plac. c. xxiii. § 1. p. 130; 4 East 608. 

Where a person is bound in any action, 
real or personal, by judgment on demurrer 
confession, or verdict, he is barred, that is 
debarred, as to that or any other action ol 
the like nature or degree, from the same 
thing forever. But the effect of such a bar 
is different m personal and real actions. 

In personal actions, as in debtor account, 
trover, replevin, and for torts generally 
(and all personal actions), a recovery by the 
plaintiff is a perpetual bar to another action 
for the same matter. He has had one re¬ 
covery ; Doctr . Plac. c. lxviii. § 1, p. 412. 
So where a defendant has judgment against 
the plaintiff, it is a perpetual bar to another 
action of like nature for the same cause 
(like nature being here used to save tht 
cases of misconceived action or an omitted 
averment, where, as above stated, the bar 
is not perpetual). And inasmuch as, in per¬ 
sonal actions, all are of the same degree, 
a plaintiff against whom judgment has 
passed cannot, for the subject thereof, have 
an action of a higher nature ; therefore he 
generally has in such actions no remedy 
(no manner of avoiding the bar of Buch a 
judgment) except by taking the proper 
steps to reverse the very judgment itself 
(by writ of error, or by appeal, as the case 
may be), and thus taking away tbe bar by 
taking away the judgment; 6 Coke 7, 8. 
(For occasional exceptions to tliis rule, see 
authorities above cited.) 

In real actions, if the plaintiff be barret 
as above by judgment on a verdict, demur¬ 
rer, confession, etc., he may still have an 
action of a higher nature, and try the same 
right again ; Lawes, Plead. 39,40 ; Stearns, 
Beal Act. See, generally, Bacon, Abr. 
Abatement, n. ; Plea in bar; 3 East 846- 
366. 

In practice. A particular part of the 
court-room. 

As thus applied, and secondarily In various ways, 
it takes its name from the actual bar, or enclosing 
rail, which originally divided the bench from the 
rest of the court-room, as well as from that bar, or 
rail, which then'divided, and now divides, the space 
including the bench, and the place which lawyers 
occupy in attending on and conducting trials, from 
the body of tbe court-room. 

Those who are authorized to appear be¬ 
fore the court and conduct the trial of 
causes. 

Thorn who. as advocates or counsellors, appeared 
as speakers In court, were said to be " called to the 
bar," that is, called to appear in presence of th< 
court, as barrvsfers, or persons who stay or attend 
at the bar of court. Richardson, Diet. Barrister. 
By a natural transition, a secondary use of the word 
was applied to the persons who were so called, and 
the advocates were, as a class, called “ the bar." 
And in this country, since attorneys, as well as 
counsellors, appear in court to conduct causes, the 
members of the legal profession, generally, are 
called the bar, and in this sense are employed the 
terms ‘‘membersof the bar" and "admissionto tbe 
bar." 

The court, in its strictest sense, sitting in 
full term. 

Thus.'a civil case of great consequence was not 
left to be tried at nt*t pruts, but was tried at the 
" bar of the court Itself,” at Westminister; 8 Bla. 
Com. Bo a criminal trial for a capital offence was 

hod “ at bar," 4 id. 851 ; and in this sense the term 
at bar is still used. It is also used ia this sense, with 
a shade of difference < as not distinguishing ntsi pn'us 
from full term, but as applied to any term or the 
court), when a person Indicted for crime is called 
" the prisoner at the bar," or is said to stand at the 
bar to plead to the Indictment. See Merlin, Ripert. 
Barrea u ; 1 Dupln, Prof. d'Av. 461. 


In Contracts. An obstacle or opposi¬ 
tion. Thus, relationship within the pro¬ 
hibited degrees, or the fact that a person is 
already married, is a bar to marriage. 

BAB ASSOCIATIONS. Associations 
of members of the bar have been organized 
in a majority of the states and territories, 
and similar associations exist in many of 
the counties in various states, especially in 
Pennsylvania, where they are chiefly Li¬ 
brary Associations’. The oldest association 
of the kind is the Law Association of Phil¬ 
adelphia, organized in 1802. The American 
Bar Association, to which all members ol 
the bar of the United States in good stand¬ 
ing who have been such for at least five 
years are eligible, was organized at Sara¬ 
toga, New York, in August, 1878, and has 
held annual meetings ever since. The 
National Bar Association, based upon rep¬ 
resentation from state and local associa¬ 
tions, was organized in May, 1888, and held 
its last meeting in December, 1891. 

A list of State and County Bar Associa¬ 
tions is printed in the Annual Report of the 
American Bar Association, and a list of -the 
State and Territorial Associations is given 
in the monthly Issue of ** the American 
Lawyer,’* New York. 

BAB FEB. In English Law. A fee 

Utken by the sheriff, time out of mind, for 
every prisoner who is acquitted. Bacon, 
Abr. Extortion . Abolished by stats. 14 
Geo. III. c. 26; 66 Geo. III. c. 50 ; 8 & 9 
Viet. c. 114. 

BABBEB. One who makes a business 
of shaving, also of trimming and dressing 
the beard and hair. Stand. Diet. At one 
rime in London, the barbers were incorporated 
with the surgeons, but not to practise surgery, 
except for the drawing of teeth. Jacob. 

BARBICANAGE. Money paid to 
support a barbican or watch-tower. 

BABE. Naked; absence of a covering ; 
unaccompanied. A bare trustee is one 
whose trust is to convey, and the time has 
arrived for a conveyance by him ; or a 
trustee to whose office no duties were 
originally attached, or who, although such 
duties were originally attached to his 
office, would, on the requisition of his cestuis 
que trust, be compellable in equity to con¬ 
vey the estate to them or by their direction ; 
1 Ch. Div. 281. 

BABE TRUSTEE. A person to whose 
fiduciary office no duties were originally 
attached, or who, although such duties were 
originally attached to his office, would, on 
the requisition of his cestuis que trust, be 
compellable in equity to convey the estate 
to them or by their direction, and has been 
requested by them so to convey it. 3 A. & 
E. Ency. (2nd ed.) 852; Dart on Vendors 
and Purchasers (5th ed.) 51’’ 

A trustee whose trust is to convey, and the 
time has arrived for a conveyance by him. 
Id; 1 Ch. Div. 279. 

A trustee without a beneficial interest 
Id ; Jessel, M. R, (Ref. Eng, Land Trans 
Act 1875 ; Bankruptcy Act ; Von. and Pur 
Act 1ST4 ) 

BAREBONE’S PARLIAMENT. The 

first Parliament of Oliver Cromwell, derisively 
named by the RoyaliBts for a prominent, 
fanatic member, a leather-dealer called 
Praise-God Barebone. Stand Diet 

BARGAIN It signifies a contract or 
agreement between, two parties, the one to 
sell goods or Lands, and the other to buy 
them. 5 Mass. 358. 

A mutual agreement If there is any dis¬ 
tinction between the words bargain and 
agreement, it is that bargain more promi¬ 
nently brings into view the mutuality of 
contract than does agreement. Abbott; 
6 Conn. 91. Bargain involves the idea of a 
mutual art of two persons, even more 
strongly than agreement. The latter is 
sometimes used in the sense of promise or 
engage. But bargain is seldom used, unless 
to denote a mutual contract or undertaking 
Id.; 17 Mass. 122. See Time Bargain. 

BARGAIN AND SALE. A contract 


or bargain by the owner of land, in con¬ 
sideration of money or its equivalent paid, 
to sell land to another person, called the 
bargainee, whereupon a use arises in favor 
of the latter, to whom the seisin is trans¬ 
ferred by force of the statute of uses. 2 
Washb. R. P. 128; Bisp. Eq. 419. 

Upon principles of equity any agreement, 
supported by a valuable consideration, to 
the effect that an estate or interest in land 
should be conveyed, as it might be specially 
enforced in the court of chancery, was 
held to entitle the purchaser to the use or 
beneficial ownership according to the terms 
and intent of the agreement, without any 
legal conveyance; and accordingly the 
vendor was held to be or stand seised to 
the use of the purchaser. Such transaction, 
as creating a use executed by .the statute, 
became technically known as a bargain 
and sale . As a bargain and sale thus 
would have been effectual to convey a legal 
estate under the statute by mere force of 
the agreement without any writing or 
formality, it was thought expedient to add 
some formal conditions to the operation of 
the statute upon it; and it was enacted by 
a statute of the same session of parliament, 

27 Hen. VIII. c. 16, to the effect that no es¬ 
tate of freehold shall pass by reason qnly 
of a bargain and sale, unless made by tm'f- 
ing indented , sealed, and enrolled in manner 
and place therein provided. This statute 
applied only to estates of freehold, and a 
use for a term of years might still be created 
within the statute of uses by mere bargain 
and sale without deed or enrolment. Leake, 
Land Laws 106. 

This is a very common form of conveyance in tbe 
United States. In consequence of tbe consideration 
paid, and the bargain made by the vendor, of which 
the conveyance was evidence, a use was raised at 
once In the bargainee. To this use the statute of 
uses transferred and annexed the seisin, whereby a 
complete estate became vested In the bargainee; 9 
Washb. R. P. 128 et teq. 

All things, for the most part, that may 
be granted by any deed may be granted by 
bargain and sale, and an estate may be 
created in fee, for life, or for years; 2 Coke 
64; Dv. 309. 

There must have been a valuable consid¬ 
eration.; 6 I red. 80; 7 Vt. 522; 13 B. 
Monr. 30; 9 Ala. 410; 1 Harr. & J. 627; 
1 W. & S. 395; 18 Johns. 515; Cro. Car. 
629 ; 1 Cruise, Dig. 107; Tiedem. R. P. 
§ 776 ; but its adequacy is immaterial; thus 
a rent of one peppercorn was held suffi¬ 
cient ; 2 Mod. 249. See Leake, Land Laws 
109; the consideration need not be ex¬ 
pressed ; 10 Johns. 039. See Washb. R. P.; 
1 Sandf. Ch. 259; 19 Wend. 339 ; 7 Vt. 522 ; 
68 Pa. 460 ; 103 Ma&s. 533 ; 1 Mo. 553 ; 2 Over. 
261. 

The proper and technical words to denote 
a bargain and sale are bargain and sell; 
Mitch, R. P. 425 ; but any other words that 
are sufficient to raise a use upon u valuable 
consideration are sufficient; 2 Wood, (Jonv. 
15; as, for example, make over and grant; 
3 Johns. 484 ; release and assign . 8 Barb. 
463. See 2 Washb. R. P 020; Shepp. 
Touchst. 222. 

An estate infuturo may be conveyed by 
deed of bargain and sale; 9 Wend. 011 ; 4 
H. <S? N. 277 ; 52 Me. 141 ; 34 N. H. 460 ; 
102 Mam. 533; 10 Pa. 348 ; 20 Johns. 87 ; 

28 S. C. 125; 83 Ga. 587 ; contra, 27 Pick. 
370; 18 id. 897 ; 32 Me. 329 ; 2 Washb. R. 
P. *417 ; but not at common law ; note to 
Doe v. Tranmar, 2 Sm. Lead. Cas. 473, 
where the cases are discussed. 

Consult Gilbert on Uses, Sugden’s edi¬ 
tion ; Washb. R. P.; GreenL Cruise, Dig.; 
Tiedem. R. P. 

BARGAINEE. The grantee of an 
estate in a deed of bargain and sale. The 
person to whom property is tendered in a 
bargain. 

BARGAINOR. The person who makes 
a bargain ; he who is to deliver the prop¬ 
erty and receive the consideration. 

BARGE. Lighters or a flat bottom boat 
for loading or unloading ships ; or a boat 
used for pleasure. See 5 Fed. Rep. 813; 
42 N. C. Q. B. 807. 

A flat-bottomed boat without means ol 
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propulmon. imtl for thr tnuwvwrtation 
largr qimmitire of merchandise, care, etc.. 

|i\ being towed. Also, a similar boat used 
for pleasure. Knulish 

BAULKY. A species of gra in. See 4 
C. A F. 552 ; 14 Mo. 9. 

BABN -STABLB Distinction. Pri- 
manly. a "bam \s a building for the storage 
of grain and fodder, and a "stable” is a 
budding for lodging and feeding horses and 
oiber domestic animals, but in this country 
the words are used interchangeably. 57 
$ W. 614 

BABO. A man, whether slave or free. ! 
S'* rmii homieidium perpetraverit in ba¬ 
rons Kbro *eu servo, if any one shall have 
perpetrated a murder upon any man, slave 
or free, A freeman or freed man ; a strong 
man : a hired soldier: a vassal; a feudal 
clien 

TtKMe who held of the king immediately were 
ceiled barons of the king. 

A man of dignity and rank ; a knight. 

A magnate in the church. 

A judge in the exchequer (baro tcac- 
carii ). 

The first-born child. 

A husband. 

The word is said by Spelman to have been 
used more frequently in its latter sense ; 
Spelman, Gloss. 

It ks quite easy to trace the history of baro, from 
mranlnr simply mao. to Its various derived dgnlflcs- 
Uooa Denoting a man. one whopoaeeaaed the manly 
qualities of courage and strength would be desir¬ 
able as a soldier, or might misuse them m a robber. 
One who possessed them in an eminent degree would 
be the man : and hence baro . in its sense of a title 
of dignity or honor, particularly applicable in a war¬ 
like age to the beet soldier. See. generally, Bacon, 

A. hr ; Comyna, Dig. ; Spelman, Gloss. Baro. 

BARON. A gerleral title cf nobility. 1 
Bin. Com. 998: a particular title of nobility, 
next to that of viscount. A judge of the 
exchequer. Cowel; 1 Bla. Com. 44. 

A husband. 

In this sense it occurs in the phrase baron et feme 
(husband and wife): 1 Bla. Com. 432; and this u the 
only sew In which it is used in the American law, 
and even In this sense it is now but seldom found. 

A freeman. 

It has essentially the same meanings as 
Baro, which see. 

BABON ET FEMME. Man and 

woman ; husband and wife. 

It is doubtful if the words had originally in this 
phrase more meeting than mao and woman. Hie 
vulgar use of man and woman for husband and wife 
suggests the change of meaning which might natu¬ 
rally occur from man and woman to husband and 
wife. Spelman, Glees. ; 1 Bin. Com. 442. 

BABON AGE. In English law, the 

r Elective body of the barons, or of the 
nobility at large. Burrill; Spelman 

An English title of dignity. 
It is an hereditary dignity, descendible, but 
not a title of nobility. It is of very early 
use. Spelman, Gloss.; 1 Bla. Com. 403. 

BABONS OF THE CINQUE 
PORTS. See Cinque Poets. 

BABONS OF THE EXCHEQUER. 

The judges of the exchequer. See Exche¬ 
quer. 

BARONY. The dignity of a baron ; a 
species of tenure; the territory or lands 
held by a baron. Spelman, Gloss. 

BARRATOR. One who commits bar¬ 
ratry. 

BARRATRY (Fr. barat, baraterie, rob¬ 
bery, deceit, fraud). Sometimes written 
Barretry. Bla. Com. 

In Criminal Law. The offence of fre¬ 
quently exciting and stirring up quarrels 
and suits, either at law or otherwise. 4 Bla. 
Com. 1J4; Co. Litt 368; 8 W. 36 b. 

An indictment for this offence muBt 
charge the offender with being a common 
barrator; 1 Sid. 282 ; Train & H. Prec. 55 ; 
and the proof must show at least three in¬ 
stances of offending ; 15 Mass. 227 ; 1 Cush. 
2, 3; 1 Bail. 379 ; 62 Pa. 248 ; 65 Cal. 126 ; 
51 Barb. 060. 

An attorney is not liable to indictment 
for maintaining another in a groundless 
action; 1 BaiL 879. See 2 Bish. Cr. Law 


6 63; 2 »Vt tig 57-61 ; 9 Cow. 587 ; 15 Mass. 
fat ; 11 Pick. 482 ; 18 id. 862 ; 1 Bail. 879 ; 

2 Saund. 808 and note. 

The purchase of a single claim, with the 
Intention of suing upon it, does not amount 
to barratry ; to constitute the offence there 
must be a practice of fomenting suits ; 
Chase’s Bla. Com. 905, n. 7; 51 Barb. 580. 

In Maritime Law and Insurance. An 
unlawful or fraudulent act, or very gross 
and culpable negligenoe, of the master or 
mariners of a vessel in violation of their 
duty as such, and directly prejudicial to 
the owner, and without his consent; Roccus, 
h. t. ; Abbott, Ship. 167, n. ; Pars. Max. L. 
239 ef seq. . 2 Stra. 581 ; 2 Ld. Raym. 849 ; 7 
Term 505 ; 2 Caines 87, 222; 1 Johns. 229 ; 
13 id. 451; 2 Binn. 274 ; 8 Cra. 139 ; 9 Allen 
217 ; 5 Day 1; 8 Wheat 168 ; 4 Dali. 294; 

2 M. A S. 172 ; 5 B. Sc Aid. 597; 1 Campb. 
484; 2 Cush. 511 ; 3 Pet 230, It is said 
that the term ini plies an intentional injury ; 
it does not embrace cases of negligence ; 4 
Daly 1. A part owner oi a ship who is its 
master may be guilty of barratry towards 
his co-ownera ; 82 Me. 888 ; 62 Hun 4. It 
extends, in addition to grosser cases of bar¬ 
ratry, to the following :—sailing out of a 
port without paying port dues, whereby 
the cargo is forfeited ; 6 Term 879 ; disre¬ 
garding an embargo ; 1 Term 127; or a 
blockade; 6 Taunt. 875; and when a master 
was directed to make purchases, and went 
into an enemy's settlement to trade (though 
it could be done there to better advantage), 
whereby the ship was seized, it was held 
barratry; L. R. 1 Q. B. 162; even though 
he thought thereby to benefit the owner. 
When a master is entitled to use his discre¬ 
tion, his conduct will not constitute bar¬ 
ratry, unlesB he goes against his better judg¬ 
ment ; 1 Stark. 240. See L. R. 8 C. P. 478. 
The grossest barratries, as piratically or 
feloniously seizing or running away with 
the vessel oi cargo, or voluntarily deliver¬ 
ing the vessel into the hands of pirates, or 
mutiny, are capital offences by the laws of 
the United States; Act of Congress, April 
30, 1790, 1 ; Story's Laws U. S. 84. Barra¬ 
try is one of the nsks usually insured against 
in marine insurance ; 8 Kent, Lacy a ed. 
805. n. 50. See Insurable Interest. 

BARRET, A measure of capacity, 
equal to thirty-six gallons. 

BARREN MONEY. A debt which 
bears no interest. 

BARREN TRUST. See Naked Trust 

BARREN NBBS. The incapacity to 
produce a child. 

This, when arising from Impotence which existed 
at the time the relation waa entered Into, Is a cause 
for dissolving a marriage; 1 Fodert, M6d. Leg. | 
254. 

BARRISTER. In En gliah Law. A 

counsellor admitted to plead at the bar. 

Inner barrister. A eerjeant or queen's 
counsel who pleads within the bar. See 
Benches. 

Outer or Utter barrister. One who pleads 
without the bar. See Utter Barrister, 

Vacation barrister. A counsellor newly 
called to the bar, who is to attend for sev¬ 
eral long vacations the exercises of the 
house. 

In the old books, barristers are called apprentices . 
apprentitii ad legem, or ad barrae (from which tbs 
term banister was derived), being looked upon as 
learners, and not qualified until they obtain the de¬ 
gree of serjeant. Edmund Plowden, the author of 
the Commentaries, a volume of elaborate reports In 
the reigns of Edward VI., Mary, Philip and Mary, and 
Elizabeth, describee himself as an apprentice of the 
common law. Bee generally. Weeks on Attye. § 26. 

BARTER. A contract by which parties 
exchange goods for goods. 

It differs from a sale In that a barter ia always of 

? ;oods for goods; a sale Is of goods for money, or 
or money and goods. In a sale there la a Axed 

f ries; In a barter there Is not See Beni. Bales 1; 
Bias. 123; 19 Bush 241 ; 87 Ar I 418. 

There must be delivery of goods to com¬ 
plete the contract. 

If an insurance be made upon returns 
from a country where trade is carried on 
by barter, the valuation of the goods in re¬ 
turn shall be made on the cost of those 
given in barter, adding all charges; Wes- 


kett, Ins. 42. See 8 B. & Aid. 618 • 8 
Campb. 851 ; Cowp. 118; 1 Dougl. 24. n. ; 

4 B. & P. 151; Troplong, De TEehange. See 
Sale. 

BARTON. In Old English Law. 
The demesne land of a manor ; a farm dis¬ 
tinct from the mansion. 

BAS CHEVAUERS. Knights by ten¬ 
ure of a base military fee, as distinguished 
from bannerets, who were the chief or su- 

g »rior knights. Kennett, Paroch. Ant. ; 
lount. 

BASE COIN. Debased, adulterated, or 
alloyed coin. Black ; 6 Ark. 540. 

BASE COURT. In old English law, 

any inferior court that is not one of record, 
as the court baron. Jacob. 

BASE FEE. A fee which has a qualifi¬ 
cation annexed to it, and which must be 
determined whenever the annexed qualifi¬ 
cation requires. 

A grant to A and bla heirs, tenants of Dale, con¬ 
tinues only while they are such tenants; 3 Bla. 
Com. 106. See 64 Ill. 68. 

The proprietor of such a fee has all the 
rights of the owner of a fee-simple until his 
estate is determined. Plowd. 557 ; 1 Waahb. 
R. P. 02 ; 1 Prest. Est 481; Co. Litt. 1 6. 

BASE 8BRVICES. Such services as 
were unworthy to be performed by (he no¬ 
bler men, and were performed by the peas¬ 
ants and those of servile rank. 2 Bla. Com. 
62; 1 Washb. R. P. 25. 

BASEBALL. A game played with bat 
and ball, particularly in the United States; 
also, the Dali used in the game. Stand. 
Diet. 

BASEMENT. In the United State*, 

the ground floor of a building, beneath the 
principal story, wholly or partly sunk below 
the level of tne ground, but, unlike a cellar, 
fitted for household, manufacturing, or com¬ 
mercial purposes; better lighted and fitted 
than a cellar. An English basement is on the 
street level. Stand. Diet. 

BA8ILEUS. See Imperator. 

BASILICA. An abridgment of the Cor¬ 
pus Juris Civilis of Justinian, translated 
into Greek and first published in the ninth 
century. 

The emperor Basil! ua, finding the Corpus Juris 
Civilis of Justinian too long and obscure, resolved to 
abridge it, and under his auspices the work was com¬ 
menced a. d. 8S7, and proceeded to the fortieth book, 
which at his death remained unfinished. His son 
and successor, Loo Phllodophus, continued the work, 
and published It, in sixty books, about the year 880. 
Constantine Porphyro-genltus, younger brother of 
Leo, revised the work, rearranged It, and repub¬ 
lished it, jl. d. 647. From that time the laws of Jus¬ 
tinian ceased to have any force In the eastern empire, 
and the Basilica were tne foundation of the law ob¬ 
served there till Constantine HIL. the last of the 
Greek emperors, under whom, in 1463, Constantino¬ 
ple was taken by Mahomet the Turk, who put an 
end to the empire and its Laws. Hlatolre de la Ju¬ 
risprudence; Etienne, Intr. 4 TEtudedu Droit Ro- 
malo, 6 58. The Basilica were translated into Latin 
by J CuJas(CuJaclus), Professor of Law In the Uni¬ 
versity of Bourges, and published at Lyons, Rid of 
January, 1660, in one folio volume 

BASOCHE. A French society or gild 
of clerks of the provincial Parliament* and 
the Parliament of Paris, having many privi¬ 
leges, and suppressed in 1790. It began 
early in the 14th century, taking the form 
of a mock monarchy, and having as its 
officers a king, chancellor, referendary, 
attorney-general, and masters of requests. 
It issued coin, aaministered justice, and gave 
playB which were the origin of the French 
comdey. Stand Diet. 

BASTARD (has or bast, abject, low, 
base, aerd , nature). 

One born of an illicit connection, and be¬ 
fore the lawful marriage of its parents. 

One begotten and bom out of lawful wed- 
look. 2 Kent 208. 

One bom of an illicit union. La Civ. Code, 

; art. 29, 199. 

The second definition, which is substantially the 
same as Blackstone's, in open to the objection that 
it does not include with sufficient certainty those 
oases where children are born during wedlock but 
are not the children of the mother’s husband. 

The term is said to include those born of 
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parties under disability to contract mar¬ 
riage, as slaves ; 30 Tex:. 115. 

A child U a bastard if born before the 
marriage of his parents, butrhe is not a bas¬ 
tard if born after marriage, although begot¬ 
ten before; 1 BLa. Com. 455, 456 ; 8 East 
210 ; 13 Ired. 502. By the civil law and by 
the statute law of many of the states, a 
subsequent marriage of the parents legiti¬ 
mates children born prior thereto. The rule 
revails substantially in Arkansas, Ala- 
ama, Georgia, Illinois, Indiana, Kentucky, 
Louisiana, Maine, Maryland, Massachusetts, 
Mississippi, Missouri, New Hampshire, 
Ohio, Pennsylvania, Texas, Vermont, and 
Virginia, with somewhat varying provi¬ 
sions in the different states: 2 Kent 210; 
but under the common law this is not so ; 
85 Ins. 307 ;• 129 Mass. 243, See Heir. 

A child is-a bastard if born during cover¬ 
ture under such circumstances as to make 
it impossible that the husband of his mother 
can be his father; Nich. Adult. Bast. 249; 
19 Mart. La. 548; Hard. 479; 6 How. 550; 

4 Term 350; 2 M. A K. 349; 78 N. C. 439; 
43 Miss. 392 ; 32 N. J. Ea. 277 ; 38 Pa. 439 ; 
23 N. Y. 90; but in England the presump¬ 
tion of legitimacy holds if the husband had 
any opportunity of sexual access during the 
natural period of gestation, and the ques¬ 
tion for the jury is not was the husband 
the father, but could he have been; 1 
Broom A H. Com. 562; and such is the 
rule in the United States; 1 Barb. Ch. 
375 ; 29 Pa. 420 ; 62 Wis. 512 ; Chase’s Bla. 
Com. 172, rt. 13. It is, however, held that 
a strong moral impossibility, or such 
improbability as to be beyond a reason¬ 
able doubt, is sufficient: 2 Brock, 256; 
3 Paige, Ch. 139; 15 Ga. 160; 13 Ired. 
502. The presumption of legitimacy of a 
child bom in wedlock is so strong that it 
cannot be overcome by proof of the adultery 
of the wife while cohabiting with.her hus¬ 
band, much less by the mere admission of 
the adulterer ; 88 Me. 23. As to who may 
be admitted to prove non-access, see 3 E. 
L. A Eq. 100; 2 Munf. 442 ; 15 Barb. 286; 
15 N. H. 45 ; 29 Pa. 420. See 1 Burge, Col. 
Law 57 ;'l Bla. Com. 458; Gardner Peerage 
Case, Le March ant’s report; 5 C. & F. 163 ; 
12 La. Ann. 853. Neither husband nor wife 
are competent for this puipoee ; N 60 Wis. 
583; 75 Pa. 436; 70 N. C. 262; 44 N. H. 
587 ; 1 Q. B. 444 ; 5 Ad. A E. 180. 

A child is a bastard if bom beyond a com¬ 
petent time after the coverture has deter¬ 
mined ; Co. Litt. 123 b; Hargrave A B. 
note ; 2 Kent 210. 

The principal right which a bastard child 
has is tnatof maintenance from his parents ; 
1 Bla. Com. 458; La. Civ. Code § £54; 
(though not from his father at common law ; 
Schoul. Dom. Rel. *384); which may be se¬ 
cured by the public officers who would be 
charged with the support of the child, by a 
peculiar process, or in 6ome cases by the 
mother ; 2 Kent 215. A bastard has no 
inheritable blood at common law; but he 
may take by devise if described by the name 
he lias gained by reputation ; 1 Ves. A B. 
123; 3 Dana 233 ; 4 Pick. 98; 4 Des. 434. 
See 5 Ves. Ch. 530. In many of the states, 
by statute, bastards can inherit from and 
transmit to their mothers real and personal 
estate under some modifications; 2 Kent 
213; Schoul. Dom. Rel. *381 ; 82 Tex. 18; 
see 112 Ill. 234 ; 82 Ind. 519; and in Utah 
it can inherit from its father ; 187 U. 8. 682. 
Whether a person claiming an inheritance 
in real estate is the lawful child of the last 
owner is to be determined by the lex rei 
sitce ; 129 Mass. 243. 

Nearly ail of the states have statutory 
provisions relative to bastardy proceedings 
and as to the liability of the father crimi¬ 
nally as well as to the care of the child. 

In bastardy proceedings, evidence of im¬ 
proper relations of the prosecutrix with 
other men than the defendant, but not dur¬ 
ing the period of gestation, is incompetent; 
84 Ill. App. 40 ; 80 Iowa 553 ; 33 Neb. 858. 

Bastardy cpmplaints are civil actions ; 85 
Me. 285; they abate on the death of the re¬ 
spondent before trial and during the 
pendency of the proceedings; 85 Me. 224. 
See Heir. 


BASTARD EIGM. Bastard elder. 

By the old English law, when a man had a bastard 
son, and he afterwards married the .mother, and by 
her had a legitimate son, the first was called a bas¬ 
tard eijfnft, or, as It Is now spelled, ain6, and the sec¬ 
ond son was called pulsnA, or since bora, or some¬ 
times he was called mulier puisnd. See 8 Bla. Com. 
848 . 

BASTARD A. A female bastard. Cal- 
vinus, Lex. 

BASTARDY. The offence of begetting 
a bastard child. The condition of a bastard. 

BASTARDY PROCESS. The statu¬ 
tory mode of proceeding against the puta¬ 
tive father of a bastard to secure a proper 
maintenance for the bastard. 

BASTON. In Old Engliah Daw. A 

staff or club. 

In some old EngMsh statutes the servants or of¬ 
ficers of the wardens of the fleet are so called, be¬ 
cause they attended the king's courts with a red 
staff. 

BATONS!ER. The chief of the French 
bar in its various centers, who presides in the 
council of discipline. Black ; Arg. Fr. Merc. 
Law, 546. 

BATTEL. See Wager op Battel, 

BATTERY. Any unlawful beating, 
or other wrongful physical violence or con¬ 
straint, inflicted on a human being without 
his consent. 2 Biah. Cr. L. § 71; Clark, Cr. 
L. 199; 17 Ala. 540 ; 9 N. H. 491. 

It is an unlawful touching the person of 
another by the aggressor himself, or any 
other Bubatanoe put in motion by him ; 43 
Ind. 153. The slightest touching of another 
in anger is a battery ; 60 Ga. 511. 

It must be either wilfully committed, or 
proceed from want of due care; Stra. 596; 
Flowd. 19; 8 Wend. 891. Hence an injury, 
be it ever so small, done to the person of 
another in on angry, spiteful, ruae, or in¬ 
solent manner, 9 Pick. 1, as by spitting in 
his face, 6 Mod. 172, or on his body, 1 Swint. 
597, or any way touching him m anger, 1 
Russell, dr. 751 ; 17 Tex. 515 ; or throwing 
water on him, 8 N. & P. 564, or violently 
jostling hftn , see 4H. & N. 481, or where 
one riding a bicycle recklessly runs against 
a person standing with his back partially 
towards him, when by the exercise of slight 
care it could be avoided; 117 Ind. 450, it 
a battery in the eye of the law; 1 Hawk. PI. 
Cr. 263. See 1 Sfelwyn, N. P. 88. • And any¬ 
thing attached to the person partakes of its 
inviolability : if, therefore, A strikes a cane 
in the hands of B, it is a battery; 1 Dali. 
114; 1 Pa. 880; 1 Hill, S. C. 46; 4 Denio 
458 ; 4 Wash. C. C. 584; 1 Baldw. 600. 
Whether striking a horse is striking the 
driver, see 48 Ind. 146. 

A battery may be justified on various ac¬ 
counts. 

As a salutary mode of correction. A 
parent may correct his child (though if done 
to exoess, it is battery ; 121 Maw. 68; 54 
Ga. 281; 02 Ill. 854); a guardian his ward ; 
43 Tex. 107; a master his apprentice; 24 
Edw. IV. ; 4 Gray 86; 2 Dev. A B. 865; a 
teacher his scholar, within reason ; 45 Iowa 
248 ; 68 N. C. 822 ; 40 Barb. 541; 87 N. E. 
Rep. (Ind.) 558 ; and a superior officer, one 
under His command ; Keilw. 186; Buffer, 
N.P. 19; Bee,Adm. 101 ; 1 Bay 8; 14 Johns. 
119; 15 MaaB. 866. And see Cowp. 178; 
15 Mass. 847; 3 C. & K, 142 ; but a master, 
ordinarily, not his servant; 1 Ashm. 267 ; 
6 Tex App. 133 ; and the mate of a steamboat 
has no legal right -to enforce his orders by 
h<M4 ^ n g one ofthe crew; 85 Fed. Rep. 152. 
See Assault; Beat. 

Asa means of preserving the peace , in the 
exercise of an office, under process of court, 
and in aid of an authority at law. See 
Arrest. 

As a necessary means of defence of the 
person against the plaintiff's assaults in the 
following instances : in defence of himself< 
lis wife, 3 Salk. 46, his child, and -his ser¬ 
vant, Ow. 160 (but see 1 Salk. 407); but he 
is not justified in using force against a man 
to prevent his wife leaving him at the per- 
masion of suoh other; 98 N. C. 685. So, 
likewise, a person may defend any mem¬ 
ber of his family against an assault as he 
could himself, the wife may justify a bat¬ 


tery in defending her husband, the child 
its parent, and the servant his master; 8 
Salk. 46; 114 Mass. 295; 62 Ill. 354; 18 
Mich. 814 ; 25 Gratt. 837 ; 22 W. Va. 800 ; 
30 Miss. 019 ; Webb, Poll. Torts, 255 and 
note. In these situations, the party need 
not wait until a blow has been given ; 
for then he might come too late, and 
be disabled from warding off a second 
stroke or from protecting the person as¬ 
sailed. Care, however, must be taken 
that the battery do not exceed the bounds 
of necessary defence and protection ; for it 
is only permitted as a means to avert an 
impending evil which might otherwise over¬ 
whelm the party and not as a punishment 
or retaliation for the injurious attempt; 
Stra. 598; 1 Const. 8. C. 34; 4 Vt. 629 ; 4 
J. J. Marsh. 578; 2 Whart. Cr. Law § 618 ; 
PoLL Torts 255. The degree of force neces¬ 
sary to repel an assault will naturally de¬ 
pend upon, and be proportioned to, the 
violence of the aes&uant; but with this 
limitation any degree is justifiable ; 1 Ld. 
Raym. 177 ; 11 Humphr. 200 ; 2 N. Y. 193 ; 

1 Ohio St. 66 ; 23 Ala. 17, 28 ; 14 B. Monr. 
614 ; 16 I1L 17 ; 5 Ga. 85. 

Evidence justifying an assault and battery 
is not admissible under a general denial; 
160 Mass. 296. 

A battery may likewise be justified in the 
necessary defence of one’s property ; 12 Vt. 
437 ; 69 N. Y. 101. If the plaintiff is in the 
act of entering peaceably upon the defend¬ 
ant’s land, or, having entered, is discovered, 
not committing violence, a request to de¬ 
part is necessary in the first instance; 

2 Salk. 641; 80 Ill. 92; see 121 Maes. 309; 
99 Cal. 481; and if the plaintiff refuses, the 
defendant may then, and not till then, 
gently lay hands upon the plaintiff to re¬ 
move him from the close, and for this pur¬ 
pose may use, if necessary, any degree of 
force short of striking the plaintiff, as by 
thrusting him off ; Skinn. 28. See 24 Neb 
235. If the plaintiff resists, the defendant 
may oppose force to force; 8 Term 78; 2 
Mete. 28 ; 1 C. A P. 6. But if the plaintiff 
is in the act of forcibly entering upon the 
land, or, having entered, is discovered sub¬ 
verting the soil, cutting down a tree, or the 
like, 2 Salk. 041, a previous request is un¬ 
necessary, and tlie defendant may immedi¬ 
ately lay hands upon the plaintiff ; 8 Term 
78. A man may justify a battery in defence 
of his personal property without a previous 
request, if another forcibly attempt to take 
away such property; 2 Salk. 641. One 
from whom property has been v rongfully 
taken may regain the momenta! ly inter¬ 
rupted possession by the use of i asonable 
force.especiaUy after demanding p session, 
148 Mass. 529. As to the rights o: railroad 
superintendents over the station-]louses of 
the company in this respect, see 7 Mete. 
596; 12 id. 482 ; 4 Cush. 608 ; 0 Cox, Cr. 
Cas. 461. 


BATTORE (Ft. shoals, shallows). An 
elevation of the bed of a river under the 
surface of the water; but it is sometimes 
used to signify the same elevation wh*en it 
has risen above the surface. 0 Mart. La. 19, 
210. See 18 La. R. 123 ; 38 La. Ann. 551. 

The term battures la applied prtadpsilytocer¬ 
tain portions of the bed of the river MiesisedppL, 
which are left dry when the water Is low, and are 
covered again, either In whole or in part, by the an¬ 
nual SW6US. 


BAWDY-HOUSE. A house of ill-fame, 
ept for the resort and unlawful commerce 
f lewd people of both sexes. 5 Ired. 003. 
It fnust be reputed of ill-fame ; 17 Conn. 
57; but see 4 Cra. 338, 372 ; 64 Me. 529 ; 29 
fis. 435; may be a single room ; 1 Salk. 
32; 2 Ld. Raym. 1197; 40 N. H. 01; 81 
bnn. 172; and more than one woman 
mat live or resort there; 5 Ired. 603. It 
eed not be kept for lucre ; 21 N. H. 845 ; 
7 Mass. 225 ; 18 Vt. 70. Such a house is 
common nuisance; 1 Russell, Cr. 299 ; 
aeon, Abr. Nuisances ; and the keeper 
jay be indicted, and, if a married woman, 
[ther alone or with her husband ; 1 Bish. 
rim. L. 500 (2); 1 Mete. 151. One who 
waists in establishing such a house is guilty 
f an indictable misdemeanor; 2 B. Monr. 
17 ; including a lessor who has knowledge ; 
Piok. 26 ; 6 Gill 425; see 29 Mich. 269; 
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50 Mo. 635. A chum of keeping a bawdy- 
honsc is Actionable, because it is an offence 
which is indictable at common law as a 
common nuisajrux? : 13 Jolins. 2i5 ; 5 M. & 
\V. 2*9 ; and exemplary damages may be 
allowed against a person permitting it to 
lie kept upon his property ; 71 Tex. 765. 
The reputation of the house and its visitors 
is sufficient proof ; 17 Fla 183. A single act 
of lewdn«is by defendant with a man in 
her house will’ not make it a house of pros¬ 
titution ; 75 Mich. 137 : nor is it a crime to 
let rooms to prostitutes for quiet and decent 
occupation, or to permit a house to be 
visited by disreputable people for proper 
and innocent purposes ; 15 R. 1. 24. 

BAY. An enclosure, or other contriv¬ 
ance, to keep in the water for the Bupply 
of a mill, so that the water mav be able to 
drive the wheels of such mill. Stat. 27 
Elix. c. 1ft (This is generally called a fore- 
>av.) 

A bending or curving of the shore of the 
sea or of a Lake, so as to form a more or less 
inclosed body water. 14 N. H. 477. 


BAY WINDOW. A window project¬ 
ing from the wall of a building so as to form 
a recess or bay within and, properly speak¬ 
ing, rising from the ground or basement, 
with straight sides ouly ; but the term is 
also ordinarily applied to such projecting 
windows with curved sides, properly called 
l»ow windows, and also to projecting win¬ 
dows supported from the building, above 
the ground, properly called oriel windows. 

The footways of streets being unde*, mu¬ 
nicipal control, the authorities may de¬ 
termine the extent to which the sidev. alks 
may be obstructed by such projections be¬ 
yond the building line ; 136 Pa. 519 ; s. c. 27 
w. N. C. 5; their erection will not be en¬ 
joined by a court of equity if it appear that 
they will cause no appreciable injury, either 
by the finding of the master to that effect; 
id.; or from the affidavits submitted on an 
application by the attorney general to pre¬ 
vent the erection as a public nuisance ; 5 
DeL Cli. 499. Equity will not interfere in 
such cases at suit of a private person; 1 W. 
N. C. (Pa.) 529 ; 4 id. 10; but will at suit of 
the attorney general to prevent the erection 
of bay windows extending over the street; 
10 W. N. C. (Pa.) 10 ; 39 Leg. Int. 108 ; and 
a second story bay window is a nuisance 
dud will be restrained ; 100 Pa. 182. 


BAYOU*. A stream which is the outlet 
of a swamp near the sea. Applied to the 
creeks in the lowlands lying on the Gulf of 
Mexico. 


BEACONAGE. Money paid for the 
maintenance of a beacon. Comyns, Dig. 
Navigation (H). 

BEADLE (Sax. beodan , to bid). A 
church servant chosen by the vestry, whose 
business it is to attend the vestry, to give 
notice of its meetings, to execute its 
orders, to attend upon inquests, and to 
assist the constables. See Bedel. 

BEARKtt. One who bears or carries a 
thing. 

If a bill or note be made payable to 
bearer, it will pass by delivery only, with¬ 
out indorsement; and whoever fairly ac¬ 
quires a right to it may maintain an action 
against the drawer or acceptor. 

It has been decided that the bearer of a 
bank note, payable to bearer*, is not an 
assignee of a chose in action within the 
eleventh section of the judiciary act of 
1769, c. 20, limiting the jurisdiction of the 
circuit court; 8 Mas. 808. 


Bv. $ 160; 2 Dowl. A L. 769. 

BEAST. Any four-footed animal 
whioh may be used for labor, food, or Bport; 
as opposed to man ; any irrational animal, 
We bet A cow is a beast; 6 Humph. 286 ; 
and so is a horse; 8 Bush 687 ; ana a hog; 
10 Iowa 115 ; but a dog was held not to be; 
1 Minn. 292; but see 188 Maes. 241. 

BEASTS OF THE CHASE. Properly, 
the buok, doe, fox, martin, and roe, but in 
a common and legal sense extending Like¬ 
wise to all the beasts of the forest, which 
beside the others are reckoned to be the 
hind, hare, bear, and wolf, and, in a word, 
all wild beasts of venery or hunting. Co. 
Litt. 288 ; 2 Bla. Corn. 89. 

BEASTS OF THE FOBEST. See 

Beasts of tee Chase. 

BEASTS OF THE WARBEN. 

Hares, coneys, and roes. Co. Litt. 288; 2 
Bla. Com. 89. 

BEAT OB BEATING. To strike or 
hit repeatedly, as with blows. 

To beat, in a legal sense, is not merely to 
whip, wound, or hurt, but includes any un¬ 
lawful imposition of the hand or arm. 
The slightest touching of another in anger 
is a battery, 60 Ga. 611. 

The beating of a hone by a man refers to 
the infliction of blows ; 101 Mass. 85. See 
B ATTEST. 

BEATING THE BOUNDS. Peram¬ 
bulation. An annua) survey of boundaries, 
as of a parish or an estate, to see that they 
are unchanged or still in existence, Perambu¬ 
lation wop popularly called processioning 
and beating the bounds, because the pro¬ 
cession of officials making the survey was 
usually accompanied by the parish boys, who 
struck the boundaries with peeled willow 
wands. This ancient ceremony was observed 
annually on Holy Thursday or Ascension 
Drv in parts of the British empire and the 
United States even in the 19th century 
Stand. Diet. 

BE A u f LUAU RR (L. Ft. fair plead¬ 
ing). A writ of prohibition directed to the 
sheriff or another, directing him not to 
take a fine for beaupleader. 

There was anciently a fine Imposed called a fine 
for beaupleader, which is explained by Coke to have 
been originally imposed for bad pleading. Coke, 2d 
Inst. 123. It was set at the will of the judge of the 
court, and reduced to certainty by consent, and an¬ 
nually paid. Comyns, Dig. prerogative (D. 52). 
The statute of Marlebridge (68 Hen. Ill.) c. 11, en¬ 
acts, that neither In the circuit of Justices, nor in 
counties, hundreds, or courte-baron, any fines shall 
be taken for /air pleading ; namely, for not plead¬ 
ing fairly or aptly to the purpoee. Upon this statute 
this u rit ’vas ordained, directed to the sheriff, bail¬ 
iff, or him who shall demand the fine , and it Is a 
prohibition or command not to do it: New Nat, 
B*pv. 696; Fltzh. Nat. Brev. 270a ; Hall, Hist. Comm. 
Law, c. 7. Mr. Reeve explains it as a fine paid for 
the privilege of a fair hearing; 2 Reeve, Eng. Law 
70. This latter view would perhaps derive some 
confirmation from the connection (n point of time 
of this statute with Magna Charta, and the resem¬ 
blance which the custom bore to the other customs 
against which the clause In the charter of nulll ven- 
demtu, etc., was directed. See Comyns, Dig. Pre¬ 
rogative. (D, 51, 68) ; Cowel rCoke, 2d Inst, ils, 198; 
Cimbb, Eng. Law 160. 

BECOME VOID. To "become void” 
and to ,f be determined” are not convertible 
phrases. The former, however, differs from 
the latter only as a species differs from its 
genus, and must therefore be included in it: 
tor .to say that a thing "has become void,” 
necessarily implies that it has in effect beer, 
terminated or brought to an end; but the 
expression applies only to its end or termina¬ 
tion in one specific mode. 4 Bibb (Ky.) 648. 
See Determined and Become Void 


BEARKhfl. Such as> bear down oi 
oppress others; maintainors. 

BEARING DATE. Words frequently 
used in pleading and conveyancing to In¬ 
troduce the date which has been ptft upon 
an instrument. 

When in a the plaintiff 

allege s that the defendant made his ffonn- 
lawy note on such a day, be will not be 
considered ss having alleged that it bore 
«a»e on that day, so as to cause a variance 
between the declaration and* the note pro¬ 
duced bearing a different date; 2 GreenL 


BED. The channel of a stream; the 
part between the banks worn by the regu¬ 
lar flow of the water. See 18 How. 486. 

The phrase divorce from bad and board 9 
contains a legal ass of the word synony¬ 
mous with its popular use. 

BED-ALE, or BID-ALE. See Bidale. 

BEDEHOUSE. In old England, a 

chanty hospital, or almshobse, the occupants 
of which, known as bedesmen, were required 
to pray for the founders and benefactors. 
Cunningham. 


BEDEL. In English Law. A crier 
or messenger of court, who summons men 
to appear and answer therein. Cowel. An 
inferior officer in a parish or ^ liberty 

A subordinate officer of a university who 
walked with a mace before one of the offi¬ 
cers on oeremonial occasions and performed 
other minor duties ordinarily. 

A herald to make public proclamations. 
Cent. Diet. 

The more usual spelling is Beadle, q. v. 

BEDELARY. The jurisdiction of a 
bedel, as a bailiwick is the jurisdiction of a 
bailiff. Co. Litt. 284 b ; Cowel. 

BEDEBEFE. A service which certain 
tenants were anciently bound to perform, 
as to reap their Landlord’s com at harvest. 
Said by Whishaw to be still in existence in 
some parts of England. Blount; Cowel; 
Whishaw. 

BEDESMAN. One who prays for an¬ 
other Specifically, in old England, an 
occupant of a bedrhouse ( q . i>.); in Scotland, 
a privileged or licensed beggar, receiving 
public alms Stand. Diet. 

BEDEWERI. A term once applied, in 
England, to bandits, profligate or cxcommu- 
n : catcd persons. Cunningham. 

BEEF This word is used frequently to 
mean an,animal of the cow species and not 
beef prepared for market. A beef or one 
beef is an expression frequently used to des¬ 
ignate aq animal fit for use as beef, instead 
of designating it ss a steer, a heifer, an ox, 
ora cow. 40 Tex. 186. 

B EER . A malt liquor of the lighter sort 
and differs from ordinary beer or ales, not 
so much in its ingredients as in its processes 
of fermentation. 

An alcoholic liquor made from any fari¬ 
naceous grain, but. generally frem Darley, 
which is first malted and ground, and its 
fermentable substance extracted by hot 
water. 3 A. & E. Ency 2nd ed., 907; 51 
Fed Rep. 812. A fermented liquor made 
from any malted grain, with hops and other 
bitter flavoring matters. Id.; 32 Kan 480, 
quoting Webster. 

Lager Beer. A malt liquor of the lighter 
sort, and differs from ordinary beers or ales 
not so much in its ingredients as in its 
processes of fermentation. Id.; 11 R. I. 592. 

A court will take judicial cognizance, 
without evidence, that lager beer is a malt 
liquor; 11 R. I. 592 : 56 Ala. 160: contra, 
24 Fla. 868,Sce Intoxicating Liquor ;Still 
Beer. 

BEES are animals ferae naturae while 
unreclaimed; 3 Binn. 646; 13 Miss. 888. 
See Inst. 2. 1. 14 ; Dig. 41. 1. 5. 2; 7 Johns. 
1C; 2 Bla. Com. 392. If while so unre¬ 
claimed they take up their abode in a tree, 
they beloqg to the owner of the soil, but 
not so if reclaimed and they can be identi¬ 
fied; 16 Wend. 550. See 1 Cow. 248; » 
Dev. 162. 

BEGAVEL. See Bagavel. 

BEGGAR. One who obtains his liveli¬ 
hood by asking alms. The laws of several 
of the states punish begging as an offence. 
See Tramp. 

BEGIN. To take, the first step in, 
to open, as to begin a case ; to give origin to, 
as to begin a movement ; intransitively, to 
come into existence. Stand. Diet. See 
Open ; Opening. 

In ft 28 of the Immigration act of March 3, 
1903, which states that, "nothing contained in 
this act ahull affect any prosecution ... 
begun under any existing act or' any acts 
hereby amended, but such prosecution . . . 
shall proceed as if this act had not been 
paasea,” is not limited in its application to 
prosecutions or proceedings which had been 
"begun” before the passage of the act, hut 
applies to those hereafter begun under the 
ola law, baaed on acts committed before its 
repeal or amendment. 133 Fed. 201. 

The word "begun” as here employed is 
not the preterit of "begin,” expressing that 
verb in its past tense ; it is the past participle 
performing solely the function of a connec- 
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live. Id., 204. 

BlOOmif. “To be begotten "means 
the nmeM “ begotten " embracing all those 
whom the parent shall have begotten dur¬ 
ing his life, quo* procrtavtrU. 1 Houle & 
B. 185; 18. ftE. 877. 

Procreated. English. 

BEGUN. In g 28 of immigration art 
of March 3, 1903 which states that “nothing 
contained in this act shall affect any prose¬ 
cution or other proceedings criminal or civil, 
begun under any existing act, etc.," is not 
limited in its application to prosecutions or 
proceedings which Had been ''begun" before 
the passage of the act, but applies to those 
hereafter begun under the old law, based on 
acts committed before its repeal or amend¬ 
ment. 133 Fed. 201. 

The word “begun” as here employed is 
not the preterit of begin, expressing that 
verb in its past tense ; it is the past participle 
performing solely the function of a connec¬ 
tive. Id.. 204. See Begin 

BEHALF. Benefit, support, defence, or 
advantage. 

The interest (of any one) ; always prereded 
by in, on, or upon Stand. Diet. It was 
held, however, that a witness called and 
examined by a party was testifying “in his 
behalf,” even though against his interest 
65 Ill. 272 

BSHAVTOR. Manner of having, hold¬ 
ing, or keeping one's self; carriage of one's 
self, with respect to propriety, morals, and 
the requirements of law. Surety to be of 
good behavior is a larger requirement than 
surety to keep the peace ; Dolton c. 189 ; 4 
B urns, Just. §W. 

JbBH HrfllA (Arabic, without nobility 
or lordship). 

In Spanish Law. Lands situated in 
districts and manors in which the inhabit¬ 
ants had the right to select their own Iprds. 

BshetrtM were of two kinds : Behetrias de enfre 

C i rimtes. when the choice was restricted to a ra¬ 
tion of the deceased lord; and Behetrias de mar 
a mar. when the choice was unrestricted. 

The lord, when elected, enjoyed various privileges, 
called Yantar, Conducko, Martiniego. Marzadga , 
Infvrcion, etc., which see. These contributions 
were intended for his maintenance, the construction 
of his * dwelling, the support of his family and his 
followers, etc.; Kecrlche, Dioc. Ha z .; Sempere y 
Guar in oe. Vincula* w Mayamzgos, p 07, etc. See 
Also on this subject Fuero Viejo de Castilla, b. 1, tit. 
8 ; Las Partidas, tit. 95. p. 4; El Ordenamiento de 
Acald in different laws In tit. 89. See likewise book 
6, tit. 1, of the Novitima RecopUacion. 

BEHOOF (Sax.). Use ; service; pro¬ 
fit ; advantage. In occurs in conveyances. 

BELGIUM. The government of Bel¬ 
gium is a limited constitutional monarchy, 
women and their descendants being ex- 
oluded from the succession. In default of 
male heirs, the king may, with the consent 
of the chambers, nominate his successor. 
There is a responsible ministry. The legis¬ 
lature is vested in the king and two cham¬ 
bers. The chamber of representatives are 
elected by universal suffrage. The senate 
consists of 76 members who are also elected. 
The chambers can be prorogued and dis¬ 
solved by the king, and they meet annually 
and must sit for at least 40 days. The 
judicial system is in the main similar to that 
of France. 

B ELIEF . Conviction of the mind, aris¬ 
ing not from actual perception or knowl¬ 
edge, but by way or inference, or from 
evidence reoeived or information derived 
from othero. 

Belief may evidently be stronger or 
weaker according to tbe weight of evidence 
adduced in favor of tbe proposition to which 
belief is granted or refused; 4 S. & R. 137; 
1 GreenL Ev. §§ 7-18. See 1 Stark. Ev. 41; 
9 Powell, Mongf. 565; 1 Ves. Ch. 95 ; 12 id. 
80; Dy. 53; 2 W. Bla. 881 ; 8 Watts 406; 
88In<L 504; 9 Gray 274 ; 9CaL 62; 10 Pet 
171. 

BELIEVE. See Firmly Believe. 

BELLIGERENCY. The condition of 
a people who are recognized to be a de 
facto state or government and to be making 
war for their independence. Before they 
can be recognized as belligerents they must 
have some sort of political organization and 
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Andii. r 't aaja “That it wna an anclant custom. 

rertred by tiwEmptra 1 Oonstantlna to ytrelsnds 
and tDIm to M»««« mnik prefects, ana tribunes 
who hnd frown oM hi «ntargta«r U» •* n JP 4r ^ 
plr their ufcassJOea aa loo* a* they tWad. which 
they called parndioJ partenea. etc. But between 
( fi miIii ) flan or feud* end ( jpnrocfcioa) parishes 
there was thte dlffereaca. that the latter were given 
to man. veterans, etc., who, aa they deserved 
writ of the nMpuhttc, were sustained the res* of th^r 
life (pahhoo brwadrio> by the public benefaction; 
or. IT any war aftsrwh arose, they were called 
out not so much as soldiers as leaders (iMfwhu 
MibfwmV Feuds (/radnl, on the other hand, wen, 
usually given to robust young men who oould sus 
telnthe labors of war In later times, the wonir 
porocAio was appropriated exclusively to eoolesia* 
pereona, while the word 6fnf/ldsm (mtlitorv' 
continued to be used In reference to military flefa or 


old thief. I directed him to deal clearly with me. and 
not toaay teqit In oaae he could not read ; and there¬ 
upon he delivered the book to him and I perceived 
the prisoner never looked on the book at all : and 
yet the bishop's clerk, upon the demand of ‘ lepif f 
or turn trait' answered 1 leffit And thereupon I 
told him I doubted he was mistaken, and had the 
question again put to him ; whereupon he answered 
again, something angrily, ‘ Irfftt.' Then I bid the 
oferk of assiaea not to record It. and I told the parson 
that he was not the Judge whether the culprit oould 
read or no. but a ministerial officer to make a true 
report to the court; hnd eo I caused the prisoner to 
be brought near, and delivered him the book, when 
he confeased that he could not read. Whereupon 
I told the parson that he had unpreached more that 
day than he oould preach up again In many days, 
ana 1 fined him five marks. 1 * An Instance of hu¬ 
manity is mentioned by Donne.of aculprltconvlcted 
of a non-clergy able offence prompting a convict for 
a clergyable one In reading his neck-verse. In the 
very curious collection of prolegomena to Coryat's 
Crudities are commendatory lines by Inigo Jones. 
The famous architect wrote. 


fash 

In Civil Law. Any favor or privilege, 

BMP ICIPM CLERICALS. Bene 

fit of clergy, which see. 

BENEFICIUM COMPETENTUB. 
In Sootoh Law. The privilege of retaining 
a competence belonging to the obligor in 
a gratuitous obligation. Such a claim con¬ 
stitutes a good defence in part to an action 
on the bond. Paterson, Comp. 

In Civil Law. The right which an in¬ 
solvent debtor bad, among the Romans, on 
making cession of his property for the bene¬ 
fit of his creditors, to retain what was re¬ 
quired for him to live honestly according 
to his condition. 7 Toullier, n. 268. 

BKEEFIC1UM DIVISIONS. In 
Sootoh and Civil Law. A privilege 
whereby a co-surety may insist upon pay¬ 
ing only his share of the debt along with 
the other sureties. In Scotch law this is 
lost if the cautioners (sureties) bind them¬ 
selves ooniunotly and severally/ 1 Ers- 
kine, Inst lib. 3, tit 3, § 68. 

BENEFICIUM ORDINIS. In 

Sootoh and Civil Law. The privilege of 
the surety allowing him to require that the 
creditor shall take complete legal proceed¬ 
ings against the debtor to exhaust nim be¬ 
fore he calls upon the surety. 1 Bell, Com. 
347. 

BENEFIT. Profit, fruit or advantage. 

The acceptance of the benefits of a con¬ 
tract or agreement estops a p; .ty from 
denying its validity ; 102 Mo. 149 ; 139 Pa. 
196; 161 Mass. 324; 62 Hun 269; 131 Ind. 
23; M Mich. 423 ; 62 Fed. Rep. 627; 10C 
U. a 56. 


" Whoever on tki* kook with worn would look. 

Hi; 1 m U mwlrw o»r«, *ud waul AU book." 

This section Is taken from Ruins of Time exempli¬ 
fied In Hale's Pleas of the Crown, by Amos, r>. 84. 
And see, further, 1 Salk. 01. 

If a clerk in holy orders committed a crime In the 
thlrteeth century he could not be tried for It In a lay 
court. At the request of his bishop he was handed 
dver for trial to the eccleslastial court. This court 
might imprison for life but could not draw a drop of 
blood. Degradation was the usual punishment. 
Not only the higher ecclesiastics but those In 
minor orders stood outside the criminal law. The 
king’s Justices reduced the practice to an illogical 
absurdity. They required no proof of a person’s 
sacred character ; to read a line In a book was suf¬ 
ficient, and the same verse was said to be used on 
each prisoner; 1 Soc. Eng. 297. It was Pr. II. 1, 
Mincrcre mri, Devs; called the “ neck-verse.” 

Benefit of clergy was afterwards granted, 
not only to the clergy, as was formerly the 
case, but to all persona. The benefit of 
clergy seems never to have been extended 
to the crime of high treason, nor to have 
embraced misdemeanors inferior to felony. 
It has been usually acknowledged as be¬ 
longing to the common law of moet of the 
Unitea States; 1 Bish. Cr. L. 938. See 1 
Chit. Cr. L. 667 ; 4 Bla. Com. ch. 28 ; 1 Bish. 
Cr. Law § 938. But this privilege is now 
abolished in England, by stat. 7 & 8 Geo. 
IV. c. 28, a. 6. 

By the act of congress of April 30, 1790, 
it is provided, § 30, that the benefit of 
clergy shall not be used or allowed upon 
conviction of any crime for which, by any 
statute of the United States, the punish¬ 
ment is, or shall be declared to be, aeath. 

BENEFIT OF DISCUSSION. In 
Civil Law. The right which a surety has 
to cause the property of the principal 
debtor to be applied in satisfaction of the 
obligation in tne first instance. La. Civ. 
Code, arts. 3014-3020.- 


BENEFIT ASSOCIATION. See 

Beneficial Association. 

BENEFIT OF CES8ION. In Civil 
Law. The release of a debtor from future 
imprisonment for his debts, which the Law 
operates in his favor upon the surrender 
oi his property for the benefit of his credi¬ 
tors. Potnier, Proctd. Civ. 5 uhne part. c. 2, 
§ 1 - 

This *ii something like a discharge under the 
Insolvent laws, which rel e ase s the person of the 
debtor, but not the goods he may acquire after¬ 
wards. See Eumm; Csaaio Bomo&otc; Lssolv- 


BENEFIT OF CLERGY. In Eng¬ 
lish Law. An exemption of the punish¬ 
ment of death which the laws impose on 
the commission of certain crimes, on the 
culprit demanding it. By modem statutes, 
benefit of clergy was rat be r a substitution 
of a more mila punishment for the punish¬ 
ment of death. 


A clergyman was exempt from capital punish- 
meet totlc* qyctieM, as often sa from acquired habit, 
or otherwise, he repeated the same species of of¬ 
fence ; the laity, provided they oould reed, were ex¬ 
empted only for a first offence: for a second, though 
<ff an entirely different nature, they were 
Among the laity, however, there was thfcdistinction: 
peers sad pee re sses were discharged for their first 
taolt without reading, or any punishment at all; 
co mm o ne rs, if of the male sex and readers, were 
branded In the h and. Women commoners no 
benefit of clergy. It occasionally happened, In of- 
taime committed jointly by a man and a woman, 
that the law of gavelkind wee parodied— 
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ter (1ft Car. IL) tne clerk appointed by the bishop to 
give clergy to the prisoners. being to give It to an 


BENEFIT OF DIVISION# In Civil 
Law. The right of one of several joint 
sureties, when sued alone, to have the 
whole obligation apportioned amongst the 
solvent sureties, eo that he need pav but 
his share. La. Civ. Code, arts. 3014-3020. 

BENEFIT OF INVENTORY. In 
Civil Law. The privilege which the heir 
obtains of being liable for the charges and 
debts of the succession, only to the value 
of the effects of the succession, by causing 
an inventory of these effects within the 
time and manner prescribed by law. La . 
Civ. Code, art. 1025 ; Pothier, des Success. 
c. 3, 8. 3, a. 2. See also Paterson, Comp, 
as to the Scotch law upon this subject. 

BENERETH. An ancient service which 
the tenant rendered to his lord with his 
plough and cart. TomL : Lamb. Itin., p. 
222; Co. Lit. 86. 


BENEVOLENCE. A voluntary gratu¬ 
ity given by the subjects to the king. 
Cowel. 


Benevolences were first granted to Edward IV.; 
but under subsequent monarch* they became any¬ 
thing but voluntary gift*, and In the Petition of 
Rights (8 Car, I.) It is made an article that no benev¬ 
olence shall be extorted without the consent of 
parliament. 

The illegal claim and collection of these benevo¬ 
lences woe one of the prominently alleged rem—m of 
the rebellion of 1640. 1 Bla. Com. 140; 4 id. 48S; 
CoweL 


BENEVOLENT ASSOCIATION. 

See Beneficial Association. 

BENEVOLENTIA REGIS HA- 
BEND A. The form of purchasing the king’s 
pardon and favour, in ancient fines and sub¬ 


missions. to be restored to esUte, title, or 
place. Tomlin ; Paroch. Antiq. 172. 

BENHUR8T. A remedy for the inhabi- 
tiinte of Berkshire to levy money recovered 
against them on the statute of hue and cry. 
Cunningham ; 39 Elir., c. 25. 

BEQUEATH. To give personal prop¬ 
erty by will to another. 13" Barb. 106. 
The word may be construed devise, so as 
to pass real estate ; Wigram, Wills 11 ; 
or devise and bequeath ; 119 Mass 626 ; 36 
Me. 216 ; 18 Barb. 109. 

BEQUEST. The word "bequest” is 
commonly defined as a gift of personal 
property by will; but it is not necessarily 
confined to gratuity. Thus it was held in 
8 Keyes (N. Y.) 486, that "Every bequest 
of personal property is a legacy, including 
those made in lieu of dower, ana in satisfac¬ 
tion of an indebtedness, as well as those 
which are wholly gratuities. . . . And wheD 
it is said that a legacy is a gift of chattels, 
the word is not limited in its meaning to a 
gratuity, but has the more extended signifi¬ 
cation, the primary one giveD by Worcester 
in his dictionary, "a thing given, either as 
a gratuity or as a recompense.” 263 U S 
184. 

A bequest to a person as executor is con¬ 
sidered as given upon the implied condition 
that the person named shall, in good faith, 
clothg himself with the character. Id., 185. 

’‘Bequests’’ in a will was held not to be 
used in a technical sense, and included cer¬ 
tain items only. 110 S. W. 853.See Devise. 

BERCARXA. A sheep-fold. A tan- 
house or heath-house, where barks or rinds 
of trees are laid to tan. Domesday ; Co. 
Litt. 56. 

BJUlCAlllUB, HKRCATOR. A shep¬ 
herd. 

BERTILLON SYSTEM. A system o 
anthropometry, or body measurement, uset 
for identification, particularly of criminals 
invented by Alphonse Bertillon. Stand 
Diet. 

BE8AILE, BBS AY LE. The great¬ 
grandfather, proavus. 1 Bla. Com. 186. 

BESIDES. An addition; over and 
above ; outside of and separate from. 4 Am 
& Eng. Kncy. 2nd ed., 3 ; 103 N. Y. 177. 
When provisions are made for children 
besides an eldest son, no children take unless 
there be a eon • secusAI the phrase is "other 
than.” Id.; 4 Dr. & War. 235. 

BEST EVIDENCE. Means the best 
evidence of which the nature of the case 
admits, not the highest or strongest evi¬ 
dence which the nature of the thing to be 
proved admits of .* e. g. a copy of a deed is 
not the best evidence : the deed itself is 
better. Gilbert, Ev. 16; Stark. Ev. 437; 
TayL Ev. 866; 1 Green!. Ev., Lewis, ed. §82; 
55 Me. 467 ; 2 Campb. 605 ; 1 Pet. 591; 7 id. 
100; 145 Pa. 418; 15 Q B. 782. See 33 
Mich. 53. 

The rule requiring the best evidence to 
be produced is to be understood of the best 
legal evidence; 2 S. & R. 84 ; 8 Bla. Com. 
868, note 10, by Christian. It is relaxed in 
some oases, as e. g. where the words or the 
act of the opposite party avow the fact to 
be proved. A tavern-keeper’s sign avows 
his occupation: taking of tithes avows the 
clerical character. 2 8. & R. 440; ISaund. 
PL 49 . And see 1 Greenl* Ev. fig 62, 88 ; 1 
Bish. Cr. Pr. g 1080. 

Letterpress copies of letters are the best 
Secondary evidence of their contents; 87 
Cal. 409. Where a note and the deed of 
trust given to secure it differ in describing 
the .payee of the note, the note will prevail 
as evidenoeover the deed of trust; 108 Mo. 
886 . 

BESTIALITY. It Is a connection be¬ 
tween a human being and a brute of the 
opposite sex. Buggery seems to include 
both sodomy and bestiality; 10 Ind. 856. 
See Sodomt. 

BBT. BLeotlon. A wager or "bet” 
upon an election does not necessarily mean 


BETHUGAVEL. 
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only ft bet or wager or the success of cither 
candidate, but a bet or wager on or about, 
or in relation to the election to be held, for 
these officers, in any form, by which undue 
exertions may be stimulated to operate 
upon, influence or control the free and 
unbiased exercise of the right of voting. 4 
B. Mon. (Ky.) 1. 

A “bet” upon the vote of a county in a 
general election or of a precinct in a district 
or county election, would, according to the 
common understanding and the intent of a 
statute, be a bet upon an election. 15 B. 
Mon. (ky.) 533. 

BETHUGAVEL. See Bagavel. 

BETROTHMENT. A contract be¬ 
tween a man and a woman, by which they 
agree that at a future time they will Jnarry 
together. 

The contract must be mutual; the prom¬ 
ise of the one must be tlie consideration 
for the promise of the other. It must be 
obligatory on both parties at the same 
instant, so that each may have an action 
upon it, or it'will bind neither; 1 Salk. 24 ; 
Carth. 467; 5 Mod. 411; 1 Freem. 95; 8 
Kebl. 148; Co. Litt. 79 a, b. 

The .parties must be able to contract. If 
either De married at tbe time of betroth- 
ment, the contract is void ; but the married 
party cannot take advantage of his own 
wrong, and set up a marriage or previous 
engagement as an answer to the action for 
the breach of the contract, because this 
disability proceeds from tbe defendant's 
own act; 1 Ld. Raym. 887 ; 8 Inst. 89; 1 
Sid. 112; 1 BLa. Com. 432. 

•The performance of this engagement, 
or completion of the marriage, must be 
accomplished within a reasonable time. 
Either party may, therefore, call upon the 
other to fulfil the engagement, and, in case 
of refusal or neglect to do so within a 
reasonable time after request made, may 
treat the betrothment as at an end, and 
bring action for the breach of the contract; 
2 C. & P. 631. For a breach of the betroth¬ 
ment without a just cause, an action on the 
case may be maintained for the recovery of 
damages. It may be maintained by either 
party ; Carth. 467 ; 1 Sail?. 24. 

BETTER EQUITY. The right which, 
in a court of equity, a second incumbrancer 
has who has taken securities against subse¬ 
quent dealings to his prejudice, which a 
prior incumbrancer neglected to take al¬ 
though .he had an opportunity. 1 Chanc. 
Prec; 470, n.; 4 RawTe 144. 

BBTTERMRHVfl Improvements 
made to an estate. It signifies such im¬ 
provements as have been made to the estate 
which render it better than mere repairs. 
11 Me. 482 ; 23 id. 110 ; 24 id. 192; 18 Ohio 
308 ; 10 Yerg. Tenn. 477 ; 13 Vt. 588 ; 17 id. 
109. The term is also applied to denote the 
additional value which an estate acquires 
in consequence of some public improve¬ 
ment, as laying out or widening a street, 
etc. To entitle one to betterments depends 
upon his 6ona- fide supposition that lie 
bought the title in fee ; 8t Vt. 800 ; 64 id. 
527. 

The measure of the value of betterments 
is not their actual cost, but the enhanced 
value they impart to the land, without ref¬ 
erence to the fact that they were not de¬ 
sired by the true owner or could not profit¬ 
ably he used f>y him ; 98 N. C. 526. 

BETTING. The act of making a wager; 
a species of gambling. 

A bet or wager is ordinarily an agreement 
between two or more that a sum of money 
or some valuable thing, in contributing 
which all agreeing take part, shall become 
the property of one or some of them, on the 
happening m the future of an event at the 
present uncertain ; 81 N. Y. 589. 

The states, generally , make this a crime 
and have statutes providing for the punish¬ 
ment of betting on cards, horse-races, cook¬ 
ing-mains and the li£p. 

BETWEEN. In the intermediate space 
of, without regard to distance; from one to 
another; belonging tq two as a mutual re¬ 
lation. 


The words “ between A. &.B." in a deed 
excludes the termini mentioned therein; 1 
Mass. 98, but see 81 N. J. L. 212. 

_ “ Between ” when properly predioable of 
time is intermediate. “ Between two days ” 
was exolusive of both; 16 Barb. 852. See 
12 Iowa 186. 

The preposition primarily indicates an 
intermediate space of place or time which 
excludes, and cannot include, that to which 
it refers, but in common use does not always 
exclude the places or times to which it 
relates. 4 A. & E. Ency. L. 2nd ed., 8; 5 
Met. (Mass.) 439, etc. 

May indicate a state of intermediateness 
in relation to qualities or conditions, as 
well as places or times, as between sour and 
sweet. Or may mean with relation to both 
of; involving the joint or reciprocal action 
or participation of both of, as a combat 
between two persons. Stand. Diet.; 5 Met. 
(Maas.) 439. 

Refers properly to two, and no more, but 
sometimes used colloquially in the sense of 
“among,” as referring to more than two 
objects. 4 A. & E. Ency. L,, 2nd ed., 10. 

BEYOND SEA. Out of the kingdom 
of England; out of the state ; out of the 
United States. 

“ Beyond* seas” means, generally, with¬ 
out the jurisdiction of the state or govern¬ 
ment in which the question arises ; 1 Show. 
91 ; 32E. L. Sc Eq. 84; 8Cra. 174; 8 Wheat. 
841; 1 H. & M’H. 350; 14 Pet. 141 ; 2 Mc- 
Cord'881 ; 13 N. H. 79 24 Conn. 482 ; 52 N. 
H. 41 ; 6 Allen 423. 

The courts of Pennsylvania have decided 
that the phrase means “ out of the United 
States9 S, Sc R. 288. The same Con¬ 
struction has been given to it in Missouri, 
Illinois, Michigan, Iowa, and North Caro¬ 
lina ; 1 Dev. 16 ; 97 U. S. 689; 20 Mo. 580; 
2 Greene (la.) 602 ; 24,111. 169. In Mas¬ 
sachusetts, Maryland, Georgia, New Hamp¬ 
shire, Indiana, Ohio, Alabama, Arkansas, 
and South Carolina, it has been decided to 
mean out of the state ; 1 Pick. 263 ; 1 Harr. 
Sc J, 350; 2 M’Cord 831; 8 Bibb 510; 3 
Wheat. 541; 14 Pet. 141; 3 Cra. 173 ; 13 N. 
H. 80 ; 8 Blackf. 515; 6 Ohio 120; 28 Ala. 
486 ; 8 Ark. 469. See also 1 Johns. Cas. 70; 
and to this effect is the very uniform cur¬ 
rent of authorities. 

In the various statutes of limitation the 
terra “ out of the state” is now generally 
used. And the United States courts adopt 
and follow the decisions of the respective 
states upon the interpretation of their re¬ 
spective laws; 11 Wheat. 801. What con¬ 
stitutes absence out of the state within the 
meaning of the statute is wholly unde¬ 
terminable by any rule to be drawn from 
the decisions. It seems to be agreed that 
temporary absence is not enough ; but what 
is a temporary absence is by no means 
agreed. Ang. Lim. § 200, n. Any place 
in Ireland was held to be “ beyond tne sea,” 
under 21 Jac. I. c. 10 ; Show. 91; but this 
is changed by stat. 8 & 4 William IV. c. 27, 
which enacted that no paK of the United 
Kingdom of Great Britain and Ireland, 
nor of the Channel Islands, should be 
deemed to be beyond seas within the mean¬ 
ing of the acts of limitation. 

BIAS. A particular influential power 
which sways the judgment; the inclination 
or propensity of the mind towards a partic¬ 
ular object. 

Justice requires that the judge should 
have no bias for or against any individual, 
and that his mind should be perfectly free 
to act as the law requires. 

There is, however, one kind of bias which 
the courts puffer to influence them in their 
judgments : it is a bias, favorable to a class 
of cases, or persons, as distinguished from 
an individual case or person. A few ex¬ 
amples will explain this. A bias is' felt on 
account of convenience ; 1 Vee.'Sen. 18, 14; 
8 Atk. 524. It is also felt in favor of the 
heir at law, as when there is an heir on one 
side and a mere volunteer on the other; 
Willea 570; 1 W. Bla. 256; Ambl. 645; 1 
Ball Sc B. 809; 1 Wils. 810. On tbe other 
hand, the oourt leans against double por¬ 
tions for ohildren ; M'ClelL 856 ; 18 Price 


599 ; against double provisions, and double 
satisfactions ; 3 Atk. 421; and against for¬ 
feitures ; 3 Term 172. As to jurors, see 2 
Ga, 173 ; 12 Ga. 444. See, generally, 1 Burr, 
419; 1 B. Sc P. 614 ; 8 id. 450 ; 2 Ves. Ch. 
648; 1 Turn. Sc R. 850. 

BICYOLE. A two-wheeled vehicle pro¬ 
pelled by the rider. 

Riding a bicycle in the ordinary man¬ 
ner on the public highway for con¬ 
venience, business, or pleasure is law¬ 
ful. The highway is intended for public 
use, and a person driving a horse thereon has 
no rights superior to a person riding a bi¬ 
cycle ; 58 Minn. 555. A bicycle is a vehicle 
and is entitled to the rights of the road 
equally with a carriage or other vehicle. 
120 Ind. 46 ; 117 id. 450; and a person rid¬ 
ing a bicycle on the highway at such r> 
pace as to injure passers by may be con- 
rioted of furiously driving a carriage 
under act 5 Sc 6 Wm. IV, c. 50, s. 78; L. 
EL 4 Q. B. Div. 228. They are vehicles, and 
may be lawfully used upon streets ; their 
proper place is the roadway, rather than the 
sidewalk; and their use may be regulated 
by the legislature ; 24 A. & E. Ency c. 119 
18 A. & E. Corn. Cas. 514; 47 Alb. L. J. 
404 ; 29 Cent. L. J. 412; 33 East, L. J. 263 ; 
16 R. I. 871 j their riders must pay toll; 167 
Pa. 582; they may be left standing in the 
street while the owner is calling at a resi¬ 
dence or place of business, as any other vehi¬ 
cle may ; 8D. R. (Pa.) 811; 4 id. 400. 

Riding a bicycle in the middle of the 
highway at a speed of fifteen miles an hour 
and within twenty-five feet of horses going 
in an opposite direction is not negligence 
which will render the rider of the bicycle 
liable for injury caused to the occupants of 
the carriage by the horses taking fright; 
but it must be shown that the acts done by 
the rider of the bicycle were done at a time 
or in a manner or under circumstances 
which show a disregard of the rights of 
others ; 120 Ind. 40. 

By the Indiana act of 1881 riding a bi¬ 
cycle upon the public Bidewalk is unlawful 
and the rider is liable for an injury in¬ 
flicted upon a foot-passenger, although the 
act was unintentional. One who rudely 
and in such a reckless manner as to show a 
disregard of the consequences rides his 
bicycle against a person standing on the 
sidewalk is liable as for an assault and 
battery, the intent being implied ; 117 Ind. 
450. At the Lewes Assizes m England one 
convicted of-recklessly riding a bicycle was 
sentenced to four months hard labor; Reg. 
v. Parker, cited in 30 Leg. Adviser (ILL) 
099. 

Statutes have l>een passed in most of the 
states declaring bicycles vehicles, and that 
they have the same rights on the highway 
as other vehicles. In Vermont, Connecti¬ 
cut, and other states acts have been passed 
which make it unlawful to ride bicycles 
on the sidewalk. 

In Pennsylvania it was held that the act 
of 1889, which declared that bicycles were 
vehicles and had the same rights as vehicles 
on the highway and were subject to the 
same restrictions, made riding a bicycle 
on the sidewalk a misdemeanor under an 
earlier act under which the malicious rid¬ 
ing or driving of any horse on the Bidewalk 
is a criminal offence ;• 170 Pa. 40. 

An innkeeper is liable for damages where 
a bicyole belonging to a guest is stolen 
from the yard or the inn ; zb In. L. T. & S. 
J. 297. 

In Ohio by statute it is unlawful to re¬ 
move any bicycle left unprotected or to 
deface or injure a bicycle in any way; act, 
April 27, 1898. 

By a New York act of 1896 railroads are 
obliged to carry bicycles free of charge 
when the owner travels on the same train 
and pays his own fa re. 

In Texas (1891)and New Jersey (1890) acts 
have been passed for the incorporation of 
bicycle dubs. As to whether a bicycle is a 
vehicle or .pot within the meaning of a life 
insusaooe policy, see 102 Law Times 252. 

See, generally, 51 Leg. Int Fa. 800, 852, 
858,424. See also 47 Alb. L. J. 404 ; 88 Cent 
L. J. 962 : Elliot, Roads and Streets 685; 20 
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BID. An offer to pay a specified price 
for an article about to be sola at tuoaon. 

An offer to perform a contract for wwk 
and labor or supplying materials at a speci¬ 
fied price. 

BIDALS, or BED ALL {biddm l Sax., 
to pray or supplicate). An invitation to 
friends to drink Ale at the house of some poor 
mAn who hopes thereby to be relieved by 
charitable contribution. It is something like 
‘ house-warming,’’ i. e., a visit of friends to a 
person beginning to set up housekeeping. 
Wharton ; 26 Hen. VIII., c. 6. 

BIDDER. One who offers to pay a 
specified price for an article offered for nle 
at a public auction ; 11 I1L 264 ; or one who 
offere to perform a contract for work and 
labor, or supplying materials at a specified 
price. 

The bidder has a right to expressly with¬ 
draw his bid at any time before it is ac¬ 
cepted, which acceptance is generally mani¬ 
fested by knocking down the hammer; 
Benj. Safes 60, 73 ; 3 Term 148:3 Johns. Cas. 
29; 6 Johns. 194; Sugd. Vend. 29; Bab. 
Auct. 30, 42 ; see 88 Me. 303; 2 Rich. S. C. 
464 ; 4 Bing. 653 ; or the bid may be with¬ 
drawn by implication, as by an adjourn¬ 
ment of the sale before the article under 
the hammer is knocked down ; 6 Pa. 486 ; 
8 id. 408. 

The bidder is required to act in good faith, 
and any combination between him and 
others, to prevent a fair competition, would 
avoid the sale made to himself; 8 B. & B. 
116; 5 Rich. S, C. 541 ; 88 Ga. 696 ; 23 N. H. 
860 ; 8 How. 134. But there is nothing il¬ 
legal in two or more persons agreeing toge¬ 
ther to purchase a property at sheriffs sale, 
tlxing a certain, price which they are will¬ 
ing to give, and appointing one of their 
number to be the bidder; 0 W. & 8. 122; 8 
Oilm. 539; 11 Paige, Ch. 431; 15 How. 494 ; 
3 Stor. 623. 

In Pennsylvania the writ of mandamus 
will not lie to compel city authorities to 
award a contract to the lowest bidder, 
where, in the exercise of their discretion, 
they have decided that the faithful perform¬ 
ance of the contract requires a judgment 
and skill which he does not possess, nob 
withstanding his pecuniary ability to fur¬ 
nish good security; 82 Pa. 343. Bee Auc¬ 
tions. 


second marriage when' the. contracting 
party knows that the first is Btill subsisting. 

The state of a man who has two wives, or 
of a woman who has two husbands, living 
at the same time. 


BUnnlALLT. In a statute this term 
signifies not duration of time, but a period 
for the happening of an event; 9 Hon 673. 

Derived from the 
Latin bis, twice, and annus, year, meaning 
the happening or taking place of anything 
once in two years. 4 Am. <fe Eng. Ency. 
2nd ed., 33; 42 Mo. 506. Biennially does 
not, in its ordinary and proper use, signify 
duration of time, but defines a period for 
the happening of some event. Id.; 9 Hun. 
(N. Y.) 573. 


BESTS (Fr. goods). Property of every 
description, except estates of freehold and 
inheritance. Sugd. Vend. 495; Co. Lit*. 
119 b; Dane, Abr. 

In the French law, this term lim b u s* all D f 


sod i mm ovable property La noomind by 
g*re* rise, in the drib an vreUaaln the 
552 011 ** w > to many important ^‘^rrmtinia aa to 
rights sad madias. Story, Confl. Lawa, 118, note 1 . 

BIGA MI ST. A mAn or woman who, 
having contracted a bigamous marriage, 
become the husband or wife, at one time, of 
two or more wives or husbands, maintains 
that relation and status. 114 U. 8. 16; Act 
°J Mar. :22, 1882. (An act to amend § 5352 
of the Revised Statutes of the United States 
in reference to bigamy, and for .other pur¬ 
poses.) See Polygamy. 

BIGAJCUB. In Civil Law. One 
who had been twice married, whether both 
■wives were alive at the tamir timo or not. 
One who had married a widow. 

Wmmririkv oaa d in srn l l ss H ia l matters ss a rm- 


Wfcao (he man has more then two wivm, or the 
womaa don then two husbands, living at the asms 
time , than the party Is said to have committed 
polygamy; but the name of bigamy Is more fre- 

? neatly given to this offence In legal proceedings. 
RuanlTCr. 167. 


According to the canoohda, bigamy la threefold, 
via.: (twro. IrUerprttativa etwimtUtwiinoria) real. 
Interpretative, and slmllltadlnary. The first ooo- 
Sstad In marrying two w i ves enuuemf»ety (virgin* 
they may he)* In oooe marrying a widow; the 
en mini ocastoed, not in a repeated marriage, but In 
marrytaw v. r. e mref ri cem eel ab aUo carmptam) a 
harlot; toe third arose from two marriage*. Indeed, 
but the one metaphorical or spiritual, the other car¬ 
nal. This last was confined to persons initiated In 
■sored orders, or under the vow o.' continence. De- 
farriers'* Tract. Juris Canon, tit. xxL See also 
Baoon, Abr. Marriage. 



In-England this crime is punishable by 
the stat. 24 & 26 Viet. c. 100, g 67, which 
makes the offence felony ; but it exempts 
from punishment the party whose husband 
or wife shall continue to remain abeent for 
seven years before the second marriagq 
without being beard from, and persons 
who shall have been legally divorcee. The 
statutory provisions in the United States 
against bigamy or polygamy are in general 
similar to, and copied from, the statute of 
1 Jac. I. c. 11, which was supplied by the 
act of 24 A 26 Viet. c. 100, excepting as to 
the. punishment. The several exceptions 
to this statute are also nearly the same 
in the American statutes ; but the punish¬ 
ment of the offence is different in many ol 
the states; 2 Kent69. 

Bigamy and polygamy are crimes by the 
laws of all civilized and Christian countries, 
and the First Amendment to the constitu¬ 
tion declaring that congress shall make no 
law respecting the establishment of religion 
or forbidding the free exercise thereof, was 
never intended to be a protection against 
legislation for the punishment, of such 
crimes; 188 U. 8. 888. 

If a woman, who has a husband living, 
marries another person, she is punishable, 
though her husband has voluntarily with¬ 
drawn from her and remained absent and 
unheard of for any term of time less than 
seven years, and though she honestly be¬ 
lieves, at the time of her second marriage, 
that he is dead ; 7 Mete. 472. See a discus¬ 
sion of this case by Mr. Bishop, in which he 
dissents from its ruling, in 4 So. L. J. (N.s). 
158; Clark, Cr. L 811. Also, 12 Am. L 
Rev. 471. The same rule applies also to 
the marriage of the husbana, where he 
believes the wife to be dead; 62 Ala. 141; 
16 Bush 618. The same rule now obtains 
in England, after some conflict of opinion; 
14 Cox C. C. 45; but queers, if her belief 
were founded on positive evidence ; Steph. 
Dig. Cr. law, art. 84, n. 9. On the trial 
of a woman for bigamy whose first husband 
had been absent from her for more 
seven years, the jury found that they had 
no evidence that at the time of her second 
marriage Bhe knew that he was alive, but 
that she had the means of acquiring knowl¬ 
edge of that fact had she chosen to make 
use of them. It .was held that upon thiB 
finding the conviction could not be sup¬ 
ported ; 1 Dears 1. & B. Cr. Cas. 98. Ifa 
man is prosecuted for bigamy, his first 
wife cannot be called to prove her marriage 
with the defendant; T.Raym. 1; 44 Ala, 
24; 15.Low. Can. J. 2l; nor it seems even 
to prove that the first marriage was in¬ 
valid ; 4 Up. Can. Q. B. 688; but see as to 
this last point, 2 Whart. Cr. L. § 1709. 
The first mamage may be proved by the 
admissions of the prisoner; 108 U. 8. 804 ; 
46 Ind. 176. And see 1 Park. Cr. Cas. 878. 
When the first marriage is proved to the 
satisfaction of the court, the second hus¬ 
band is admissible as a witness for or against 
the defendant; Whart. Cr. Ev. 6 897 ; 8 
Ired. 846; 12 Minn. 476 ; 4 Up. Can. (Q. B.) 
688 ; 108 U. 8. 804. Admissions of a prior 
marriage in a foreign country are sufficient 
without proof of cohabitation or Other cor¬ 
roborating circumstances to establish the 
marriage ; 110 N. C. BOO. 

It is no defence that polygamy is a re¬ 


ligious belief; 1 Utah 226 ; 98 U. 8. 145 ; 
life U. 8. 804. 

Where the flrat marriage was made 
abroad, it must be shown to have been 
valid where made; 6 Mioh. 849. Reputa¬ 
tion and cohabitation are not sufficient to 
establish the fact of the first marriage ; 1 
Park. Cr. Cas. 878. If the second mar¬ 
riage be in a foreign state, it is not big¬ 
amy ; 2 Park. Cr. Cas. 195 ; except by stat¬ 
ute ; 80 E. L A Eq. 614. The second mar¬ 
riage need not be a valid one; 1 C. & K. 
144. Where the first marriage was not 
performed according to the statute and 
there is no evidence of subsequent cohab¬ 
itation of the parties the second marriage 
is not bigamy; 85 Mich. 133. 

For-discussion of cases and authorities see 
83 Cent. L. J. 394. 

BILAN. A book in which bankers, 
merchants, and traders write a statement 
of all they owe and all that is due to them. 
A balance sheet. 3 Mart. La. N. 8. 446. 
The term is used in Louisiana, and is derived 
from the French. 5 id. 158. 

BILATERAL CONTRACT. A con¬ 
tract in which both the contracting parties 
are bound to fulfil obligations reciprocally 
towards each other. Leg . Ettm. § 7§1. Bee 
Contract. 

BILGED. The state of a ship in which 
water is freely admitted through holes and 
breaches made in the planks or the bottom, 
occasioned by injuries, whether the ship’s 
timbers are broken or not. 3 30. 

TUT, IN R. Collateral. 


BELEN GUIS. Using two languages. 

A term formerly applied to juries half 
of one nation and half of another. Plowd. 
2 . 

BILL. Attainder. A *1)111 of attain¬ 
der" is a legislative act, passed for the special 
purpose of attainting particular individuals 
of treason, or felony, or inflicting pains and 
penalties beyond or contrary to the common 
law. 1 Dana (Ky.) 509. 

In Chancery Practice. A complaint 
in writing addressed to the chancellor, or 
judges of the court exercising chancery 
jurisdiction, containing the names of the 
parties to the suit, both complainant and 
defendant, a statement of the facts <on 
which the complainant relies, and the 
allegations which he makes, with an aver¬ 
ment that the acts complained of are con¬ 
trary to equity, and a prayer for relief and 
proper process. 

Its office in a chancery suit is the samo 
as a declaration in an action at law, a libel 
in a court of admiralty, or an allegation in 
the spirituaT courts. 

A bill formerly consisted of nine parts, 
which contained the address, to the chan¬ 
cellor, court, or judge acting as such ; the 
names of the plaintiffs and their descrip¬ 
tions, but the statement of the parties in this 
part of the bill merely is not sufficient; 2 
Ves. & B. 327; the statement of the 
plaintiff's case, called the stating part, 
which should contain a distinct though 
general statement of every material fact to 
which the plaintiff means to offer evidence; 
1 Brown, Ch. 94; 88wanst. 472 ; 8 P. Wins, 
276 ; 2 Atk. 96; 1 Vern. 488; 11 Ves. Ch. 
240 ; 2 Hare 264 ; 6 Johns. 566 ; 1 Woodb. 
& M. 34; Story, Eq. PI. § 265 a; a general 
charge of confederacy; the allegations of 
the defendant’s pretences, and charges in 
evidence of them ; the clause of jurisdiction 
and an averment that the acts complained 
of are contrary to equity ; a prayer that 
the defendant may answer the interroga¬ 
tories, usually called the interrogating 
part ; the prayer for relief; the prayer for 
process ; 2 Madd. 166; 4 Halst. Ch. 143; 1 
Mitf. En. PI. 41; Beach, Mod. Eq. Pr. 87. 

By the twenty-first of the Rules of 
Practice for the Courts of Equity of the 
United States, it is provided that the 
plaintiff in bis bill shall be at. liberty to 
omit, at his option, the part which is 
usually called the common confederacy 
clause of the bill, averring a confederacy 
between the defendants to m jure or defraud 
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the plaintiff ; also what is commonly called 
the charging part of the bill, Betting forth 
the matters or excuses which the defendant 
is Buppoeed to intend to set up by way of 
defence to the bill; also what is commonly 
called the jurisdiction clause of the bill, that 
(he acts complained of are contrary to 
equity, and that the defendant is without 
any remedy at law. By the rule the 4th, 
5th, and 0th parts of the bill as above 
stated are dispensed with. And see Story, 
Eq. PI. § 29. And this seems to be now 
the more common practice, except where 
fraud and combination are to be specific¬ 
ally charged ; 27 N. H. 500. By the repeal, 
at December Term, 1850, of Equity Rule 40 
of the United States Supreme Court the 
interrogating part of the bill was dispensed 
with, and thereafter it has been “ unneces¬ 
sary to interrogate a defendant specially 
and particularly upon any statement in the 
bill, unless the complainant wishes to 
obtain a discovery.” In practice the bill 
in the United States courts as now com¬ 
monly used is substantially the old English 
form with the omissions thus permitted by 
these rules. In England ana in most, if 
not all, of the States, including those having 
a separate court of chancery, the formal 
style of the old English bill has fallen 
entirely into disuse. The form used and 
generally provided for by rule of court, is 
a concise and consecutive statement of the 
plaintiff’s case in numbered paragraphs, 
stripped of technical phrases and verbiage, 
concluding with prayers, consecutively 
numbered, for answer, for account, if in¬ 
cidental or appropriate to the relief sought, 
for the special relief sought, as payment of 
sums found due, specific performance, e*c., 
for injunction, if required, for other reL_f, 
and for process. 

The bill must be signed by counsel; 4 C. 
E. Green 180 ; Equity Rule 24, U. 8. S. C. ; 
1 Dan. Ch. Pr. *312 ; and the facts contained 
therein, so far as known to the complain¬ 
ant, must in some cases be supported by 
affidavit annexed to the bill; Story, Eq. 
PI. § 47 ; 2 Edw. Ch. 190; 1 Dan. Ch. Pr. 
*392 ; these are cases where some prelimin¬ 
ary relief is required or bills praying for the 
production of documents, incident to relief 
at Law, or for relief in equity on a lost in¬ 
strument ; id. *393 and cases cited in notes; 
so, bills to perpetuate testimony must have 
an affidavit of the circumstances under 
which the testimony is likely to be lost; id. 
*394.n.3; and bills oi interpleader must have 
an affidavit of no collusion ; id. *394, n. 4. A 
bill filed by a corporation need ijot be under 
seal; 1 Md. Ch. Dec. 871 ; 4 Halst. Ch. 180; 
87 W. Va. 92 ; so also of a bill brought by a 
municipal corporation ; 20 L. R. A. 101. 

A bill filed ny a woman need not show 
whether she is married or single ; 13 So. 
Rep. (Ala.) 420. 

Bills are said to be original, not original, 
or in the nature of original bills. 

Original bills are those which do, and 
which do not, pray for relief. Story, Eq. 

PI. § 17. 

Those whioh pray for relief are either bills 
praying the decree or order touching some 
right claimed by the party exhibiting the 
bill, in opposition to some right, real or sup¬ 
posed, claimed by the party against whom 
the bill is exhibited, or touching some wrong 
done in violation of the plaintiff’s right, 
which is the most common kind of bill; 
Mitf. Eq. PL, Jerem. ed. 84-37 ; 1 Dan. Ch. 
Pr. 305 et seq. 

Those which do not pray for relief are 
either to perpetuate testimony ; to examine 
witnesses de bene esse ; or for discovery. 

Bills not original are either supplemen¬ 
tal ; of revivor ; or of revivor and supple¬ 
ment. 

Those of revivor and supplement are either 
a crow bill; a bill of remeuf ; a bill to im- 
peach a decree; to suspend the operation, or 
avoid the decree for subsequent matter; to 
carry a decree into effect; or partaking of 
the qualities of some one or all of them. 
See Mitf. Eq. PI. 85-87 ; Story, Eq. PL gg 
18-21. Bench Mod. Eq. Pr. 

For an account of these bills, consult the 
various titles. 


As a Contract. An obligation; a deed 
whereby the obligor acknowledges himseli 
to owe unto the obligee a certain sum oi 
money or some other thing, in which, be 
sides the names of the parties, are to be con 
sidered the sum or tiling due, the time 
place, and manner of payment or delivery 
thereof. It may be indented or poll, and 
with or without a penalty. West, Symb. 
§§ 100 , 101 . 

This signification came to include all con¬ 
tracts evidenced by writing, whether spe 
cialties or parol, but is no longer in use ex¬ 
cept in phrases, such as bill payable, bill oi 
lading. 

In Legislation. A special act passed 
by the legislature in the exercise of a quasi 
judicial power. Thus, bills of attainder, bills 
of pains and penalties, are spoken of. See 
Bill of Attainder ; Bill of Pains and 
Penalties. 

The draft of a law submitted to the con¬ 
sideration of a legislative body for its adop¬ 
tion ; 20 Pa. 450. By the constitution of 
the United States, all bills for raising rev¬ 
enue must originate in the house of repre¬ 
sentatives ; but the senate may propose or 
concur with amendments as on other bills. 
Every bill, before it becomes a law, must be 
approved by the president of the United 
States, or within ten days returned, with 
his objections, to the house in which it 
originated. Two-thirds of each house may 
then enact it into a law. Similar provisions 
are copied in the constitutions of most of 
the states; U. S. Const, art 1, g 7. As to 
the mode of passing bills in congress, see 
Sheph. Const. 94 ; 2 Story, Const. § 898. 

In Mercantile Law. The creditor’s 
written statement of his claim, specifying 
the items. 

It differs from an account stated In this, that a 
bill la the creditor’s statement; an account stated 
Is a statement which has been assented to by both 
parties. 

In England it has been held that a bill 
thus rendered is conclusive against the 
party making it out against an increase of 
charge on any of the items contained in it; 
and strong evidence as to items ; 1 B. & P. 
49. But in New York it has been held that 
merely presenting a bill, no payment or 
agreement as to the amount being shown, 
does not conclude theparty from suing for 
a larger sum ; 10 N. Y. 389. 

Negotiable Instruments Law. “Bill” 
means bill of exchange. Miller's Ky. Nego¬ 
tiable Inst’s Law § 190. 

Revenue, for Balsing. The terms 
“bills for raising revenue” are confined to 
bills bo levy taxes in the strict sense of the 
word, and do not embrace bills for other pur¬ 
poses which ineidently create revenue, unless 
so framed as to draw money from the people, 
with no other advantage or benefit to them 
except the general protection which belongs 
to the citizen under our form of government 
as a matter of common right. 81 Ky. 400. 
See All. Bills or Notes. 

See First Hilt,. 

BILL OF ADVEFTOBE. A writing 
signed by a merchant, ship-owner, or mas¬ 
ter to testify that goods shipped on board a 
certain vessel are at the venture of another 
person, he himself being answerable only 
for the produce. 

RTT.T, OF ADVOCATION. In 
Sootoh Law. 

A petition in writing, by which a party to 
a cause applies to the supreme court to call 
the action out of the inferior court to itself. 

BILL IN AID OF EXECUTION. A 

bill to execute a decree in a bill assuming as 
its basis the principle of the decree and seek¬ 
ing merely to carry it into effect. (1) For 

example, such a bill niay be filed where an 
omission has been made in consequence of 
all the facts not being distinctly on record, 
or where, owing to the neglect of parties 
to proceed under a decree, their rights have 
become embarrassed by subsequent events, 
and a new decree is necessary to ascertain 
them (Mitf. 95) ; or when* a decree has been 
made by an inferior court of equity, t he juris¬ 
diction of which ie not equal to enforce it. 


The distinguishing feature of a bill of this 
elnss is, that it must carry out the principle' 
of the former decree. It muat take that 
principle as its basis, and must seek merely 
to supply omissions in the decree or pro¬ 
ceedings, so ns to enable the court to give 
effect to its derision. 

A supplemental bill may be filed as well 
after os before a decree ; and if after, may be 
either in aid of a decree, that it 
may be carried into full execution, or that 
proper directions may be given upon some 
matters omitted in the original bill or not 
put in issue by it on the defence made to it: 
Adams, Doctrine of Equity 415 ; 3 Md. Ch. 
300 ; 4 Baxt. 479. 

Bills to carry decrees into execution. 
Sometimes, from the neglect of parties, or 
some other cause, it becomes impossible to 
carrv a decree into execution without the 
further decree of the court. This happens 
generally in cases, where the parties having 
neglected to proceed upon the decree, their 
rights under it become so embarrassed by 
a variety of subsequent events, that it is 
necessary to have the decree of the court to 
settle and ascertain them. Sometimes such 
a bill is exhibited by a person who was not 
a party ; or who docs not claim under any 
party to the original decree ; but who claims 
in a similar interest.; or who is unable to 
obtain the determination of his own rights, 
till the decree is carried into execution. Or 
it may be brought by or against any person, 
claiming as assignee of a party to the dccreei 
Story, Equ. Pleadings § 429 , Mitf. Eq. PI. 
by Jeremy, 95 ; Cooper, Eq. PI. 98, 99. 

BILL OF ATTAINDER. An act of 

the legislature, declaring the attainder of 
certain persons named in it. 

BILL TO CARRY A DECREE INTO 
EXECUTION. In Equity Praotioe. 

One which is filed when, from the neglect 
of parties or some other cause, it may be¬ 
come impossible to carry a decree into exe¬ 
cution without the further decree of the 
court. Hinde, Ch. Pr. 68 ; Story, Eq. PI. 
§420. 

BILL OF CERTIORARI. In 
Equity Practice. One praying for a writ 
of certiorari to remove a cause from an 
inferior court of equity ; Cooper, Eq. 44. 
Such a bill must state the proceedings in 
the inferior court, and the incompetency of 
such court by suggestion of the reason why 
justice is not likely to be done—as distances 
of witnesses, lack of jurisdiction, etc.,—and 
must pray a writ of certiorari to remove the 
record and the cause to the superior court. 
Wyatt, Pr. Reg. 82 ; Harrison, Ch. Pr. 49 ; 
Story, Eq. PL § 298. It is rarely used in 
the United Spates. 

BILL C HAMB ER. In Scotch Law. 
A department of the court of session in 
yrhicn petitions for suspension, interdict, 
etc., are entertained. It is equivalent to 
sittings in chambers in the English and 
American practice. Paterson, Comp. 

JtTT.T. OF CONFORMITY. In 
Equity Practice. One filed by an ex¬ 
ecutor or administrator, who finds the 
affairs of the deceased so much involved 
that he cannot safely administer the estate 
except under the direction of a court of 
chancery. This bill is filed against the 
creditors, generally, for the purpose of 
having all their claims adjusted, and pro¬ 
curing a final decree settling the order of 
payment of the assets. 1 Story, Eq. Jur. 

BILL OF COSTS. In Praotioe. A 
statement of the items which form the 
total amount of the costa of a suit or ac¬ 
tion. It must be taxed by the proper 
officer of the court, and is demandable as a 
matter of right before the payment of the 
costs. See Costs ; Taxing Costs. 

BILL OF CREDIT. Paper issued by 
the authority of a state on the faith of the 
state, and designed to oiroulate as money. 
11 Pet. 257. 

Promissory noteaor bills issued by a state 
government, exclusively, on the credit of 
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the state, arul intended to circulate through 
the community for its ordinary purposes as 
money, redeemable at a future day, and 
for the payment of which the faith of the 
state is pledged ; 4 Kent 408. 

The constitution of the United States 
pnvridee that no state shall emit bills of 
credit, or make anything but gold and 
silver coin a tender in payment of debts. 
V. S. Const, art. 1, § 10. This prohibition, 
it seems, does not apply to bills issued by a 
bank owned by the state but having a 
specific capital set apart; Cooley, Const. 
Lim. 84; 3 MTord 12; 4 Ark. 44; 11 Pet 
257 ; 13 How. 1*3 ; but see 4 Pet 410; 2 III. 
87 ; Pot does it apply to notes issued by 
corporations or individuals which are not 
made legal tender ; 4 Kent 406 ; nor to 
coupons on state bonds, receivable for taxes 
and negotiable, but not intended to circu¬ 
late as money ; 114 U. S. 270. But it does 
apply to a state warrant containing a direct 
promise to pay the bearer the amount stated 
on its face, and which is intended to circu¬ 
late as money ; 49 Ark. 554. As tothe power 
of usurpin g governments to bind the publio 
faith for the redemption of notes issued by 
a revolutionary power, see 35 Ga. 330. 

In Mercantile Law, A letter sent by 
an agent or other person to a mercliant, 
desiring him to give credit to the bearer 
for goods or money. Comyns, Dig Merchant, 
F, 3 ; 3 Burr. 1667 ; 13 kiss. 491 ; 4 Ark. 
44; R. M. Charlt 151. 

•RTT.T. OF DEBT. An ancient term 
including promissory notes and bonds for 
the payment of money. Comyns, Dig, 
Merchant, F, 2. 

BILL OF DISCOVERY. In Equity 
Practice. One which prays for the dis¬ 
covery of facts resting within the knowl¬ 
edge of the person against whom the bill is 
exhibited, or of deeds, writings, or other 
things in his custody or power. Hinde, 
Ch. Pr. 20; BLake, Chanc. Pract. 37. 

It does not seek for relief In consequence of the 
discovery (and this constitutes Its characteristic 
feature), though it may ask for a stay of proceed¬ 
ings till discovery is made ; 2 Story, Eq. Jur. { 1488; 
Bisph. Eq. | 557 ; and such relief as does not require 


It is commonly used in aid of the juris¬ 
diction of a court of law', to enable the 
party who prosecutes or defends a suit at 
law to obtain a discovery of the facts 
which are material to such prosecution or 
defence; Hare, Disoov. 119; fi Paige, Ch. 
580, 022, 637 ; 2 Dan. Ch. Pr. 1550; Langd. 
Eq. FI. § 167. A defendant in equity may 
obtain the same relief by a cross Bill; 
Langd, Eq. PI. § 128. 

The plaintiff must be entitled to the dis¬ 
covery he seeks, and can only have a dis¬ 
covery of what is necessary for his own 
title, as of deeds he claims under, and not 
to pry into that of the defendant; 2 Ves. 
Ch. 445. See Mitf. Eq. PI. 52 ; Cooper, Eq. 
FI. 58 ; 1 Madd. Ch. Pr. 196 ; Beach, Mod. Eq. 
Pr. 90, 835. See Hare; Wigrum, Disc. It 
will not lie in Texas to compel a judgment 
debtor to disclose assets on which execution 
mav be levied; 86 Tex. 386. 

There has been mnch controversy as to 
whether the defendant is entitled to dis¬ 
covery to aid him in preparing his answer ; 
Langd. Eq. PI. % 129. 

The bill must show a present and vested 
title and interest in the plaintiff, and what 
that title and interest are ; 8 Mete. 895; 1 
Vera. 105; Story, Eq. Jur. § 1490; 8 Ves. 
Sen. 247 ; 7 Ired. Eq. 239 ; with reasonable 
certainty; 8 Ves. 843; must state a ran* 
which will constitute a just ground for a 
suit or a defence at law; 3 Johns. Ch. 47 ; 
2 Paige, Ch. 601; 1 Bro. Ch. 96 ; 3 id. 155 ; 
13 Ves. Ch. 240; must describe the deeds 
and acts with reasonable certainty ; 8 Ves. 
Ch. 348; 17 Ala. w. 8. 794; Story, Eq. PL 
§ 820 ; must state that a suit is brought, or 
about to be, and the nature thereof must 
be given with reasonable certainty; 5 
Madd. 18; 8 Vea. Ch, 896; must show that 
the defendant has some interest ; 1 Vea. A 
B. 550; 8 Barb. Ch. 484; and, where the 
right arises from privity of estate, what 


that privity is; Mitf. Eq. PI., Jeremy ed. 
189; it mu 9 t show that the matter Is ma¬ 
terial, and how ; 9 Paige, Ch. 188, 580, 622 ; 

3 Rioh. Eq. 148; and must set forth the 
particulars of the discovery sought; 2 
Caines, Cas. 296; 1 Y. A J. 577. And see 
Story, Eq. PI. § 17. Advene examination 
before trial of a defendant will not be 
permitted for the purpose of discovering a 
cause of action; 8 Miso. Rep. 514. A 
defendant is not bound to make response 
to interrogatories in the body of a reply to 
his answer ; 18 S. W. Rep. (Ky.) 1034. And 
see Story, Eq. PI. § 17. 

A bill asking for discovery but'waiving 
answer under oath is not demurrable for 
want of an affidavit and cannot be treated 
as a bill for discovery ; 15 R. I. 841 ; if the 
oath has been waived, the defendant is not 
excused from answering, but he loses the 
benefit of his own declarations while his 
admissions are evidence against him; 41 
Fed. Rep. 369. 

It will not lie in aid of a criminal prose¬ 
cution, a mandamus, or suit fora penalty ; 

2 Ves. Ch. 398 ; 2 Paige, Cb. 899 ; Story, Eq. 
Jur. § 1494 ; Hare, Disc. 116 ; 1 Pom. Eq. 
Jur. § 197. 

BILL OF EXCEPTIONS. A written 
statement of objections to the decision of a 
court upon a point of law, made by a 
party to the cause, and properly certified 
oy the judge or court who made the de¬ 
cision. 

The object of a bill of exceptions Is to put the de¬ 
cision objected to upon record for the Information 
of the court having cognisance of the cause In error. 
Bills of exceptions were authorized by statute 
Westra. 2d (18 Edw. I ), c. 81. the principles of which 
liave been adopted In all the states of the Union, 
•hough the Btatute has been held to be superseded 
In some, by their own statutes- It provides for com¬ 
pelling the judges to sign such bills, and for secur¬ 
ing the insertion of the exceptions upon the record. 
They may be brought by either plaintiff or defend¬ 
ant. Bills of exceptions have been abolished in Eng¬ 
land by the “Supreme Court of Judicature Act, 
197V’ * and 87 Vlct. c. 66. 

In what cases. In the trial of civil causes, 
wherever the court, in making a decision, 
is supposed by the counsel against whom the 
decision is made to have mistaken the law, 
such counsel may tender exceptions to the 
ruling, and require the judge to authenti¬ 
cate the bill; 3 Bla. Com. 872 ; 8 Cra. 300 ; 

7 Gill & J. 835 ; 24 Me. 420 ; 8 Jones N. C. 
185; 19 N. H. 872 ; see 154 Pa. 582 ; includ¬ 
ing the receiving improper and the reject¬ 
ing proper evidence; 1111. 162 ; 9 Mo. 166 ; 

6 Gray 479 ; 17 Tex. 02; 41 Me. 149; and a 
failure to call the attention of the jury to 
material matter of evidence, after request; 

2 Cow. 479; and .including a refusal to 
charge the buy in a case proper for a 
charge; 4 Cra. 60. 62 ; 2 Aik. 115; 2 
Blatchf. 1; 5 Gray 101; but not including a 

failure to charge the jury on points of law 
when not requested; 151 U. S. 78 ; 2 Pet. 
15; 6 Wend. 274; 1 Halst. 182; 2 Blatchf. 

1 ; 11 Cush. 128; 38 Me. 227 ; and including 
a refusal to order a special verdict in some 
cases; 1 Call 105. It can be taken to the 
action or want of proper action of the trial 
court, upon any proceeding in the progress 
of the trial from its commencement to its 
conclusion and when properly presented 
can be considered by the court on writ of 
error; 149 U. S. 67. 

An exception cannot be taken to the de¬ 
cision of the court upon matters resting 
in its discretion; 84 Me. 800; 18 Vt. 
459 ; 6 Wend. 277 ; 4Pick. 802; 17 Ill. 889; 

8 Miss. 184; 19 Vt. 457; 41 id. 611 ; 20 N. 
H. 121; 6 R. 1. 188 ; nor upon any theory 
announced by the court, unless such be ex¬ 
pressed in particular language ; 149 U. 8. 
17; nor for the refusal of a non-suit; 77 
Pa. 20; nor where the record shows a fatal 
error, as want of jurisdiction ; 78 Mo. 172 ; 
nor, generally, in cases where there is a 
right of appeal; 4 Pick. 93; 10 id. 84; 18 
Vt. 480; 1 Me. 291. See 19 Pick. 191; 
though the practice in some states is other¬ 
wise. 

In criminal cases, at common law, judges 
are not required to authenticate exceptions; 
1 Chifcty, C. L. 622 ; 18 Johns. 90 ; 20 Barb. 
567 ; 1 Va. Cas. 264 ; 2 Watts 285 ; 2 Suxnn. 
1916 Ala. 187 ; but statutory provisions 
have been made in several states authoris¬ 


ing the taking of exceptions in criminal 
cases; Graham, Pr. 768, n. ; 1 Leigh 598; 
14 Pick. 870 : 20 Barb. 507 ; 7 Ohio 214 ; 2 
Dutch. 463 ; 5 Mich. 86 ; 29 Pa. 429. 

When to be taken. The bill must be ten¬ 
dered at the time the decision is made ; 9 
Johns. 845 ; 5 N. H. 886; 2 Me. 386; 5 
Watts 68 ; 6 J. J. Marsh. 247 ; 2 Harr. N. J. 
291; 2 Ark. 14; 8 Mo. 284, 656; 21 Ala. 
851 ; 2 Miss. 572 ; 12 La. Ann. 118 ; 4 la. 504 ; 

4 Tex. 170; and it must, in general, be 
taken before the jury have delivered their 
verdict; 8 8. A ft. 211; 10 Johns. 812; 5 
T. B. Monr. 177; 11 N. H. 251 ; 9 Mo. 291, 
855 ; 8 Ind. 107; 17 Ill. 166; 25 Tex. App. 
557; 100 N. C. 519. See 7 Wend. 84; 9 
Conn. 545. 

In the circuit court of appeals no excep¬ 
tions to rulings at a trial will be considered, 
unless taken at the trial, embodied in a bill 
of exceptions, presented to the iudge at the 
same term or at a time allowed by rule of 
court made at,the term, or by a standing 
rule of court, or by consent of the parties, 
and except under • extraordinary circum¬ 
stances must be allowed and filed with the 
clerk during the same term ; 56 Fed. Rep 
188. See 150 U. 8. 156 ; 149 id. 262. 

In practice, however, the point is merely 
noted at the time, and the bill is afterwards 
settled ; Bull. N. P. 815; T. Raym. 405; 11 
S. A R. 270; 5 N. H. 336 ; 8 Cow. 82; 

5 Miss. 272 ; 2 Swan 77 ; 21 Mo. 122 ; see 18 
HI. 664 ; 8 A. K. Marsh. 860; 1 Ala. 66; 2 
Dutch. 468 ; but in general before the close 
of the term of court; 3 Humphr. 372 ; 8 
Mo. 727; 1 W. A S. 480; 6 How. 260 ; see 

18 Ala. 441; 9 HI. 443 ; 5 Ohio St. 51 ; and 
then must appear on its face to have been 
signed at the trial; 9 Wheat. 651 ; 2 Sumn. 

19 ; 0 Wend. 268 ; 3 Ark. 451. A bill may 
be sealed by the judge after the record has 
been removed, and even after the expiration 
of his term ; 1 Iowa 364. See 4 Pick. 228 ; 
7 Mo. 250. If presented to and signed by a 
judge after the close of term, andtne record 
does not show any order or consent so to 
do, the Bupreme court will affirm the judg¬ 
ment ; 149 U. S. 262. 

Formal ^proceedings. The bill must be 
signed by the judge or a majority of the 
judges who tried the cause ; 8 Cow. 746 ; 
3 Hen. A M. 219 ; 4 J. J. Marsh. 548; 2 Me. 
836; 2 Ala. 269 ; Wright, Ohio 73; 29 Vt 
187 ; 22 Ga. 168; upon notice of time and 

S lace when and where it is to be done ; Bull. 

[. P. 316 ; 8 Cow. 76G; 1 Ind. 386 ; 2 Ga. 
211, 262. As to the course to be pursued in 
case of the death of the judge oefore au¬ 
thentication, see 7D.&L 252 ; 2 Ducr607 ; 
44 111. App. 515; 80 Wis. 148. Where the 
bill is presented for signature within the 
prescribed time, one will not be prejudiced 
Dy the refusal or neglect of the judge to 
sign it within the prescribed time; 129 Ill. 
123; 41 Mich. 726. The bill need not be 
sealed; U. S. Rev. Stat. 3 953 ; but must 
be signed by the judge, ana the initials “ A. 
B.” are not the signature of the judge and 
do not constitute a sufficient authentication; 
125 U. S. 240. 

Facts not appearing on the bill are not 
presumed ; 11 Ala. 29; 4 Monr. 120; 5 
Rand. 666 ; 8 Rawle 101; 1 Pick. 37 ; 2 Miss. 
815 ; 5 Fla. 457 ; 7 Cra. 270. See 146 U. S. 
825. For decisions as to the requisite state¬ 
ments of fact and law, see 1 Aik. 210; 8 
Jones, N. C. 407 : 2 Harr. A J. 876 ; 2 Leigh 
840; 4 Hen. A M. 270; 5 Ala. 71; 29 Ala. 
N. 8. 822 ; 7 Ohio St. 22; 20 Ga. 185; 4 Mich. 
478 ; 4 la. 849; 17 IU. 234; 22 Mo. 821 ; 2 
Pet. 15 ; 7 Cra. 270 ; 4 How. 4. 

Effect of. The bill when sealed is conclu¬ 
sive evidence as to the facts therein stated 
as between the parties; 8 Burr. 1765 ; 3 
Dali. 38 ; 6 Wend. 276; in the suit to which 
it relates, but no further ; 28 Miss. 156; see 
1 T. B. Monr. 6; and all objections not 
appearing by the bill are excluded ; 8 East 
280 ; 2 Binn. 168 ; 7 Halst, 160 ; 1 Pick. 87; 
14 id. 870 ; 10 Wend. 254 ; 2 Me. 837; 25 id. 
79; 1 Leigh 96 ; 10 Cohn. 148; 6 W. A 8. 
843; 8 Miss. 671; 12 Gill A J. 64; 10 Vt. 
255 ; 7 Mo. 288; 11 Wheat. 199; 3 How. 
553 ; 75 la. 669. And see 17 Ala. 689 ; 2 
Ark. 506; 10 Yerg. 499; 30 Vt. 288. But 
see 4 Heu. A M. 200. In the absence of a 
bill of exceptions pointing out the alleged 
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errors, the appellate court will not revise the 
instructions unless fundamentally errone¬ 
ous ; 25 Tex. App. 602, *607. An exception 
to conclusions or law admits the findings of 
fact; llSInd. 560; 117 id. 188. 

It draws in question only the points to 
which the exception is taken; .5 Johns. 
467 ; 1 Green, N. J. 216; 10 Conn. 75,146. ! 
It does not of itself operate as a st&v of pro- 1 
ceedings; 18 Wend. 500; 19G&. C&B8. See 
5 HUITn. Y. 610. 

A stipulation, if it can be understood, may 
answer in place of a bill of exceptions; 73 
Wis. 557. 

If the judge's rulings and the grounds ofl 
objection thereto appear of record, the right 
of the party excepting is fully preserved 
without the retention of a bill; 40 La. Ann. 
809. If the judge has certified and filed the 
record containing the evidence, exceptions, 
and charge, he is not compelled to sign a 
second or separate bill for the party except¬ 
ing ; 161 Pa. 320. Where the' error is ap¬ 
parent upon the record it need not be pre¬ 
sented by a bill of particulars; 141 U. S. 
616. See. Fast Bill of Exceptions. 

BILL IN EQUITY or CHANCERY. 

A complaint in writing, under oath, in the 
pature and style of a petition, addressed to 
the chancellor, or judge or judges of a court 
of equity, setting forth all the facts and cir¬ 
cumstances upon which the complaint is 
founded, and prayiDg for such equitable 
relief, or for such decree as the party may 
conceive himself entitled to, or the court 
may deem proper to grant. 

RTT.T. OF EXCHANGE. A written 
order from one person to another, directing 
the person to whom it is addressed to pay 
to a third person a certain sum of money 
therein named. Byles, Bills 1. 

An open (that is unsealed) letter addressed 
by.one person to another directing him, in 
effect, to pay, absolutely and at all events, 
a certain sum of money therein named, to 
a third person, or to any other to whom that 
third person may order it to be paid, or it 
may be payable to bearer or to the drawer 
himself. 1 Dan. Neg. Inst. 26. 

A bill of exchange may be negotiable or non-ne¬ 
gotiable. If negotiable. It may be transferred either 
before or after acceptance. 

The person making the bill, called the drawer. Is 
said to draw upon toe person to whom It Is directed, 
and undertakes Impliedly to pay the amount with 
certain costs if he refuse to comply with the com¬ 
mand. The drawee is not liable on the bill till after 
acceptance, and then becomes liable as principal to 
the extent of the terms of the acceptance: while 
the drawer becomes liable to the payee and Indorsees 
conditionally upon the failure of the acceptor to 
pay. The liabilities between Indorsers and Indorsees 
are subject to the same rules as those of indorsers 
and Indorsees on promissory notes. < Regularly, 
the drawee U the person to become acceptor; but 
other parties may accept, under speatal dream- 
stances. 

A foreign bill of exchange is one of which 
the drawer and drawee are residents of 
countries foreign to each other. In this 
respect the states of the United States are 
held foreign as to each other; 10 Pet. 572 ; 
12 Pick. 488 ; 15 Wend. 527; 8 A. K. Marsh. 
488; 1 Hill, 8. C. 44; 4 Leigh 87; 15 Me, 
136 ; 49 Ala. 242, 266 ; 8 Dana 188 ; 0 N. H. 
558 ; 4 Wash. C. C. 148 ; 133 U. 8.433 ; 112 
id. 696 ; 41 Me. 8G2 ; 1 Dan. Neg. Inst. § 9. 
But see contra , 5 Johns. 884, and see 6 Mass. 
162. 

An inland bill is one of which the drawer 
and drawee are residents of the same state 
or country; 25 Miss. 143. As to whether 
a bill is considered as foreign or inland when 
made partly in one place and partly in an¬ 
other, see 5 Taunt. 529 ; 8 id. 679; Gow 
56 ; 1 Maule A S. 87. Defined by statute 
10 <fe 20 Viet c. 97, § 7. 

The distinction between inland and for¬ 
eign bills becomes important with refer¬ 
ence to the question whether protest and 
notice are to be given in case of non-accept¬ 
ance. See 8 Kent 95 ; Protest. 

The parties to a bill of exchange are the 
drawer, the drawee, the acceptor, and the 
payee. Other persona connected with a bill 
in case of a transfer as parties to the trans¬ 
fer are the Indorser, indorsee, and holder. 
See those titles. It sometimes happens that 
one or more of the apparent parties to a bill 
are fictitious persons. The rights of a bond 


fide holder are not thereby prejudiced when 
the payee and indorser are fictitious; 2 H. 
Bla. 78 ; 8 Term 174, 481; 1 Campb. 180; 
19 Ves. Ch. 811; 40 V. H. 26; Benj. Chal. 
Dig. § 85; or even where the drawer and 
payee are both flotitiods ; 10 B. A. C. 468 ; 
and all the various parties need not be dif¬ 
ferent persons; 18 Ala. 76; 1 Story 22. The 
qualifications of parties who are to be made 
by the making or transfer of tails are 
the same as in case of other contracts. See 
Parties ; Fictitious Payee. 

The bill must be written; 1 Pardessus, 
844 ; 2 Stra. 955. See 53 Tex. 686. 

It should be properly dated, both as to 

S ince and time of making; Beawes, Lex 
(ere. pL 8; 2 Pardeasus, n. 888; 1 R A C. 
398. But it is. not essential to the validity 
of a bill; 1 Dan. Neg. Inst. § 82; 82 Me. 
524; Story, Bills g 87; 30 Vt 11 *, 7 Cow. 
837. If not dated, it will be considered as 
dated at the time it was made; 82 Ind. 875; 
71 N. Y. 441; 25 Mo. App. 174. Bills are 
sometimes ante or post-dated for conven¬ 
ience ; 8 S. A R. 425; 91 Pa. 815; 88 La. 
Ann. 1461 ; 24 Hun 281. 

The superscription of the sum for which 
the bill is payable will aid an omission in 
the bill, but is not indispensable; 2 East 
PL Cr. 951; 1 R. L 898; 10 Q. B. Div. 80; 
98 Mass. 12. 

The time of payment should be expressed ; 
but if no time is mentioned it is considered 
as payable on demand ; 2 B. A C. 157; 51 
Me. 878; 25 Mo. App. 174; 81 id. 278 ; 146 
Mass. 22; 110 Pa. 818; 72 Ga. 25; LR.8 
Q, R 578. In Massachusetts it must' be 
payable at a definite time or at such a time 
as can be made definite upon election of the 
holder; 119 Mass. 187; l&id. 151. 

The place of payment may be prescribed 
by the drawer; Beawes, Lex Merc. pi. 8; 8 
C. B. 488; pr bv the acceptor on his accept¬ 
ance ; Chitty, Bills 172; 8 Jar. 84; 7 Barb.. 
653; but is not as a general praotioe, Id 
which last case the bill is considered, as pay¬ 
able ai ' to be presented at the usual place 
of business of tne drawee, 11 Pa. 456, at his 
residence, where it was made, or to him 
personally anywhere; 10 B. A C, 4 ; M. A 
M. 881; 4C. & P. 85; 89 Ohio St. 67. 

Such an order or request to pay must be 
made as demands a right, ana not as asks 
a favor ; M/<& M. 171; and it mustbeabeo- ; 
lute, and not contingent; 1 R. A R. 198; 9 
B. A Aid. 417 ; 5 Term. 482 ; 4 Wend. 275; 
11 Mass. 14; 18 Ala. 205 ; 8 Halst 262 ; 6 
J. J. Marsh. 170; 1 Ohio 272; 9 Miss. 898; 
5 Ark. 401 ; 1 La. Ann. 48; 10 Tex. 155. 
Mere civility In the terms does not alter the 
lent effect of the instrument. 

The word pay is not necessary; deliver is 
equally operative; 2 LdL Harm. 1897 ; 8 Mod. 
864; as well as other words; 9 C. B. 570; 
but they must he words requiring payment; 
10 Ad. A E. 96: vous plaira de praye ” 

is, in France, the proper language of a bill; 
Pailliet, Man. 841. 

Each of the duplicate or triplicate (as the 
case may be) bills of a set of foreign ex¬ 
change contains a provision that the par¬ 
ticular bill is to be paid only if the others 
remain at the time unpaid; see 2 Pardessus, 
n. 842; and all theparts of the set constitute 
but one bill; 7 Johns. 42; 2 Dali. 184. A 
bill should designate the payee ; 26 E. L A 
Eq. 404; 86 id. 165: 11 Barb. 241; 18 Ga. 
50 ; 80.Miss. 122; 16 I1L 169; and see 1 E. 
D. Smith, 1; 8 Ind. 18; but when no payee 
is designated, the holder by indorsement 
may fill the blank with his own name; 2 
Maule A 8. 90; 4 Campb. 97; see 6 Ala. N. 
s. 86 ; and if payable to the bearer it is suf¬ 
ficient ; 8 Burr. 1526. 

To make it negotiable, it must be payable 
to the order of the payee or to the bearer, 
or must contain other equivalent and oper¬ 
ative words of transfer ; lid. Raym. 1545 ; 6 
Term 123 ; 9 R A C. 409 ; 1 D. A C. 275 ; 1 
Dali. 194 ; 8 Cainm 187; 2 GUI 848 ; 1 Harr. 
DeL 82; 8 Humphr, 612; 1 Ga. 286; 1 Ohio 
272; 29 Pa. 586; otherwise in some states of. 
the United States by statute, and in Soot- 
land*; 10 B. Hour. 286; 1 Bell, Com. 401. 
See 88 UL 218. But hi England and the 
United States negotiability is not essential 
to the validity or a bill; 8 Kent 78; Big. 
Bills A N. 12; 6 Term 128 ; 6 Taunt 828 ; 2 


Johns. 217 ; 10 Gill A J. 209 ; 81 Pa. 506 * 
9 Wall. 544; though It is otherwise in 
France; Code de Comm, art 110, 188; 2 
Pardessus, n. 889. The fact that the bill 

S rovides that it shall bear interest from 
ate in case of failure to pay at maturity, 
will not affect its negotiability as the rule 
that it must be for a sum certain applies to 
the principal and not interest; 44 Mo. App. 
129 ; nor a provision that a higher rate of 
interest nhsil be paid after default; 62 N. 
W. Rep. (S. D.) 958 ; nor will its negotiabil¬ 
ity be affected by a stipulation in it to pay 
a reasonable attorney's fee ; 11 Mont. 285; 
88 BL App. 805; 68 N. W. Rep. (Nebr.) 87 ; 
82 Pao. Rep, (Or.) 768 ; contra, 58 Mo. App. 
067 ; 61 N. W. Rep. (N. D.) 478 ; 84 Pa. 407; 
92 id. 227. 

The sum for which the bill is drawn should 
be written in full in the body of the instru¬ 
ment, as the words in the body govern in 
case of doubt; 5 Bingh. N. c. 425 ; BBlaqkf. 
144; 1 R. I. 898; the marginal figures are 
not a part of the contract, hut a mere mem¬ 
orandum ; 1 R. I. 398; 98 Mass. 12. 

The amount must be fixed and certain, 
ind not contingent; 2 Salk. 375 ; 2 Miles 442 ; 
50 la. 845 ; 13 Phila. 473 ; 52 Mich. 625 ; 99 
U. S. 446. It must be payable in money, 
and not in merchandise ; 7 Johns. 821, 461; 
4 Cow. 452 ; 11 Me. 898; 6 N. H. 150 ; 7 Conn. 
110; 1 N. A M’C. 254 ; 8 Ark. 72 ; 8 B. Monr. 
168 ; 86 Barb. 807 ; see 7 Miss. 52; and is not 
negotiable if payable in bank bills or in cur¬ 
rency or other substitutes for legal money 
of mmilmr denominations ; 2 McLean 10; 8 
Wend. 71; 7 Hill N. Y. 850; 11 Vt. 268 ; 8 
Humphr. 171 ; 7 Mo. 595; 5 Ark. 481 ; 18 id. 
12 ;2 Rose 225; 10 8. A R. 94 ; 14 Pet. 293 ; 
42 Ala. 106 ; held otherwise in 15 Ohio 118 ; 
17 Miss. 457 ; 9 Mo. 697; 6 Ark. 255 ; 1 Tex. 
18, 246, 508 ; 4 Ala. V. s. 88, 140; 128 U. 8. 
112 ; 61 Md. 809. 

It is not necessary, however, that the 
money should be current in the place of 
payment, or where the bill is drawn ; it may 
De in the money of any country whatever, 
27 Mich. 193; 23 Wend.. 71 ; 12 Fed. Rep. 
478 ; 1 Dan. Neg. Inst. § 58. But it is nec¬ 
essary that the instrument should express 
the speciflo denomination of money when 
payable in the money of a foreign country, 
in order that the courts may be able to as¬ 
certain ita equivalent value ; otherwise it is 
not negotiable ; 1 Dan. Neg. Inst. § 58. As 
to bills payable in Confederate money, see 
8 Wall. 12 ; 19 id. 548 ; 94 U. S. 434; and 
that title. 


Value received is often inserted, but is not 
of any use in a negotiable bill; 2 McLean 
218; 8 Mete. Mass. 863 ; 15 Me. 131 ; 3 Rich 
8. C. 418; 5 Wheat. 277 ; 4 Fla. 47 ; 31 l'a. 
606; 84 Vt 402 : 3 M. & S. 851. 

A direction to place to the account of 
sortie one, drawer, drawee, or third person, 
is often added, but is unnecessary; Comyns, 
Dig. Merchant , F, 5; 1 B. & C. 398. 

As per advice , inserted in a bill, deprives 
the drawee of authority to pay the bill until 
advised ; Chitty, Bills 162. 

It should be subscribed by the drawer, 
though it is sufficient if his name appear In 
the body of the instrument; 2 Ld. Raym. 
1870; 1 Iowa 281 ; 27 Ala. v. 8. 515 ; see 12 
Barb. 27; and should be addressed to the 
drawee by the Christian name and surfiame, 
or by the full style of the firm; 2 Pardessus, 
n. 835; Beawes, Lex Merc. pL 8; Chitty, 
Bills 186. 


Provision may be made by the drawer, 
nd inserted as a part of the bill, for apply- 
ng to another person, for a return without 
iroteet, or for limiting the damages for re- 
ixchange, expense, etc., in case of the fail- 
ire or refusal of tne ’drawee to accept or 
o pay ; Chitty, Bills 188. 

A bona fide hplder of a bill negotiated be- 
ore maturity merely as a security for an 
ntooedent debt is not affected, without 
iotioe, by equities or defences between the 
riginal names ; 102 U. 8. 14. 

A certificate, made and payable m a 
tate out of a particular fund, and jpurpo ri¬ 
ng to be the obligation of a municipal oor- 
oration, is not governed by the law mer- 
hant, and is open in the hands of subse- 
uent holders to the same defences as ex- 
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u»uh 1 against the original payee ; 155 U. 8. 
318. 

See INDORSEMENT ; INDORSER ; INDORSES ; 
AlVEPTANCE ; PROTEST ; DiXAQR 

Consult Bay ley ; Byl« ; CM tty ; Cunning¬ 
ham : Edwards ; Kyd ; Marius ; Parsons ; 
Pothier ; Story on Bills : Big. Neg. lnstr. ; 
Daniels, Neg. Instruments ; 8 Kent 75 ; 1 
Yea Jr. 88. 514. Supp. ; Merlin, Rtpcrt. 
Lcttre ft Billet dc Change . 


RTT.T. FOB FORECLOSURE. In 
Bquity Praotioe. One which it filed by 
a mortgagee against the mortgagor, Cor the 
purpose of having the estate sold, thereby 


rtgagor 

\e sold. 


purpose or Having tne estate soda, thereby 
to oDtain the sum mortgaged on the prem¬ 
ises, with interest and costa, 1 Mado. Ch. 
Pr. 538. See Foreclosure. 

wtt.T. OP GROSS ADVENTURE. 
In French Maritime Law. Any written 
instrument which contains a contract of 
lottomry, respondentia, or any other kind 
of maritime loan. There is no correspond¬ 
ing English term. H&ll, Marit Loans 182, 
n. See Bottomry; Gross Adventure; 
Respondentia. 

RTT.T. OF HEALTH. In Commer¬ 
cial Law. A certificate, properly authen¬ 
ticated, that a certain ship or vessel therein 
named comes from a place where no conta¬ 
gious distempers prevail, and that none of 
the crew at tne time of her departure were 
infected with any such distemper. 

It is generally found on board ships com¬ 
ing from the Levant, or from the coasts of 
Barbery where the plague prevails; 1 Marsh. 
Ins. 408 ; and is necessary whenever a ship 
sails from a suspected port, or where it is 
required at the port of destination; Holt 
107 ; 1 Bell, Comm. 5th ed. 558. 

In Bootoh law. An application of a 
person in custody to be discharged on ao 1 
count of ill health. Where the health of a 
prisoner requires it, he may be indulged, 
under proper regulations, with such a de¬ 
gree of liberty as may be necessary to re¬ 
store him ; 2 Bell, Com. 5th ed. 548; Pater¬ 
son, Comp, § 1120. 

BILL IMPEACHING A DECREE 
FOR FRAUD. In Equity Practice. 

This must be an original bill, which may 
be filed without leave of court; 1 Sch. & L. 
355 ; 2 id. 570 ; 1 Ves, Ch. 120 ; 8 Bro. Ch. 
74 ; 1 T. & B. 178. 

It must state' the decree, the proceedings 
which led to it, and the ground on which 
it is impeached ; Storv, Eq. PL § 428. 

The effect of the bill, if the prayer be 
granted, is to restore the parties to their 
former situation, whatever their rights. 
See Story, Eq, PL g 426 Mitf. Eq. PL 84. 

BILL OF INDICT MEN T. In Prao- 

tioe. A written accusation of one or more 
persons of a crime or misdemeanor, law¬ 
fully presented to a grand jury. If twelve 
or more members of the jury are satisfied 
that the accused ought to be tried, the re¬ 
turn is made, A true bill; but when no 
sufficient ground is shown for putting the 
accused on trial, & return is made, Not a 
true bill, or, Not found; formerly, Igno¬ 
ramus, and this phrase is still sometimes 
used. See True Bill. 

BTLL^DF INFORMATION. In 

Equity Practice. One which is institut¬ 
ed by the attorney-general or other proper 
officer in behalf or the state or of those 
whose rights are the objects of its care and 
protection. It is usually termed simply an 
information, or information in equity. 

If the suit immediately concerns the 
right of the state, the information is gener¬ 
ally exhibited without a relator. If it does 
not immediately concern those rights, it is 
conducted at tne instance and under the 
immediate direction of some person whose 
name is inserted in the information and is 
termed the relator. In case a relator is 
concerned, the offibers of the state are. not 
further concerned than as they are in¬ 
structed and advised by those whose rights 
the state is called upon to protect and es¬ 
tablish. tn such case the attorney-general 
sunply determines tn limine whether the 
suit is one proper to be, instituted in his 


name, and the subsequent proceedings are 
usually conducted by the solicitor of the 
relator at the cost of the latter. Blake, 
Ch. PL 50. See Harrison, Ch. Pr. 151; 
Mitf. Eq. PL (by Tyler) 196; Information. 

BILL OF INTERPLEADER. In 
Bquity Practice. One in which the pei> 
son exhibiting it claims no right in oppo¬ 
sition to the rights claimed by the persona 
against whom the bill is exhibited, hut 
prays the decree of the court touching the 
rights of those persons, for the safety of 
the person exhibiting the hill. Cooper, 
Eq. Plead. 48; Mitf. Eq. PL 82; 24 Barb. 
154; 19 Ga. 518. 


an the pram- An interpleader is a proceeding in equity 
1 Mado. Ch. for the relief of a party again&t whom there 
are, at law, separate and conflicting olaims, 
KHTIJ MR w hether in suit or not, for the same debt, 

duty, or thing, and where a recovery by 
one °* the claimants will not, at law, pro- 
°f tect the party against a recovery for the 
y other kind same debt or duty by the other claimant, 

correspond- j t m ou ^ Q f this Latter circumstance that 
; ^ o aDfl the equity to relief arises; per Bates, Ch., 8 

Ld venture ; DeL Ch. 103,170 ; 2 Paige 200 ; and where 

the facts present a proper case for an inter- 
l Commsr- pleader, equity will not entertain a hill 
terly authen- simply to restrain one of the parties claiming 

easel therein the fund in controversy from prosecuting 
ere no conta- his claims until the otner party has failed 
that none of to establish his claim ; 8 DeL Ch. 165 ; but 
Jorture were leave will be grahted to amend by making 
per. it a bill of interpleader by adding proper 

■d ships com- parties, bringing the fund into court, and 
the coasts of flliqg the affidavit denying collusion; id. 
tils; 1 Marsh. A bill exhibited by a third person, who, 
never a ship not knowing to whom he ought of right to 
■ where it is render a debt or duty or pay nis rent, fears 

lation ; Holt he may be hurt by some of the claimants, 

■w and therefore prays tliat they may intex- 

icatiap of a plead, so that the court may judge to whom 
rged on ao* the thing belongs, and he be thereby safe on 


Mod. Eq. Pr. 147 ; 2 Paige, Ch. 199, 570 ; 6 
Johns. Ch. 445 ; 8 Jones, N. C. 83; 125 Ind. 
528 ; 29 Mo. App. 1. 

A hill of the former character may, in 
general, be brought by one who has in his 
possession property to which two or more 
lay claim ; 31 N. H. 854; 24 Barb. 154 ; 11 
Ga. 103 ; 28 Conn. 544; 12 Gratt. 117 ; 15 
Ark. 889; 18 Mo. 880 ; 08 Hun 034 ; 72 id. 

•688; 47 Mo. App. 888 ; 34 Q. B. Div. 275. 

Such a hill must contain the plaintiff’s 
statement of his rights, negativing any in¬ 
terest in the thing in controversy ; 8 Story, 
Eq. Jur. § 821; and see 8 Sandf. Ch. 571 ; 
hut showing a clear title to mainain the 
hill; 8 Ma do. 277; 5 id. 47; and also the 
claims of the opposing parties; 4 Paige, Ch. 
884 ; 8 id. 889 ; 7 Hare 57; 49 Mo. App. 
€08; that the adverse title of the claiman ts is 
derived from a common source is sufficient; 

. 118 N. T. 648; must have annexed to it the 
affidavit of the plaintiff that there is no 
collusion between him and either of the 
parties: 81 N. H. 854; must contain an 
offer to bring money into court if any is 
due, the hill being demuiTable, if there is 
failure, unless it is offered or else actually 
produced; Mitf. Eq. PL 49; Barton, Suit 
m Eq. 47, n. L; 17 Civil Proc. R. 448; must 
show that there are persons in being ca¬ 
pable of interpleading and setting up oppos¬ 
ing olaims; 18 Ves. Ch. 877 ; it is also de¬ 
murrable if upon its face it shows that one 
of the defendants has no claim to the debt 
due from the complainant; 01 Fed. Rep. 
401. 

These proceedings should not be brought 
except when there is no other way for one 
to protect himself, and in order to maintain 
the action, it is necessary to show that the 
plaintiff has not acted in a partisan manner 
as between the claimants ; 88 Wig. 64. 

It should pray that this defen dan ts set 
forth their several titles, and interplead, 
settle, and adjust their demands between 
themselves. It also generally prays an in ¬ 
junction to restrain the proceedings of the 
cl a i man ts, or either of them, at law ; and 
in this case the bill should offer to bring 
the money into court; and the court will 
not, in general, act upon this part of the 
prayer unless the money be actually brought 
into court ; Beach, Mod. Eq. Pr. 144 ; 4 


Paige, Ch. 884 ; 0 Johns. Ch. 445. 

In the absence of statutes, such a bill 
doee not ordinarily lie, except where there 
is privity of some sort between all the 
parties, and where the claim by all is of 
the same nature and character; 7 Sim. 
391 ; 8 Beav. 579 ; 8tory, Eq. ’Jur. § 807; 24 
Vt. 089 ; 2 Ind. 409. The granting of an 
order of interpleader is within the judicial 
discretion; 2Misc. Rep. 441. 

The decree for interpleader may be ob¬ 
tained after a hearing is reached, in the 
usual manner; 1 T. & R. 80; 4 Bro. Ch. 
297 ; 2 Paige Ch. 570; or without a hear¬ 
ing, if the defendants do not deny the 
statements of the bill; 16 Ves. Ch. 203; 
Story, Eq. PI. § 297 a. 

A bill in the nature of a bill of inter¬ 
pleader will lie in many cases by a party in 
interest to ascertain and establish nifc own 
rights, where there are other conflicting 
rights between third persons; Story, Eq. 
PL § 297 b ; 2 Paige, Ch, 199 ; 8 Jones, N. C. 
38. 

In a hill of interpleader the complainant 
being indifferent between the parties, the 
duty of his solicitor is ended as such, when 
the Dill is filed and he has no interest in the 
decree except that the hill shall be adjudged 
to be properly filed. The solicitor may then 
appear for one of the parties, but only by 
leave of the court, which will be granted 
only upon consideration of the special cir¬ 
cumstances of the facts of the case and the 
conclusion that the case is a proper one for 
granting the leave; 4 DeL Ch. 584, note ; 2 
td. 297; and Bee 7 Allen 72. See Inter- 


ett-T. 0 F LADING. In Common 
Law. The written evidence of a contract 
for the carriage and delivery of goods sent 
by sea for a certain freight. Loughborough, 
J-, 1 H. Bla. 859. See Leggett, Bills of 
Lading. 

A written acknowledgment of the receipt 
of certain goods and an agreement for a 
consideration to transport and to deliver 
the same at a specified place to a person 
therein named or his older. See Porter, 
Bills of Lading. See also 14 Wall. 696. 

It is at once a receipt and a contract; 122 
U. 8. 79 ; Schouler, Pezsi Prop. 408. 

A memorandum or acknowledgment in 
writing, signed by the captain or master of 
a ship or other veaoel, that he has received 
in good order on hoard of his ship or vessel, 
therein named, at the place therein men¬ 
tioned, certain goods therein specified, 
which be promises to deliver in line good 
order (the dangers of the sea excepted) at 
the place therein appointed for the delivery 
of the same, to tne consignee therein 
named, or to his assigns, he or they paying 
freight for the same; 1 Term 745; Abb. 
Sh. 216; Code de Comm. art. 261. 

A similar acknowledgment made by a 
oarrier by land. 

A through bill of lading is one where a 
railroad contracts to transport over its own 
line for a certain distance carloads of mer¬ 
chandise or stock, there to deliver the same 
to its connecting lines to be transported to 
the place of destination at a fixed rate per 
car-load for the whole distance; 16 8. W. 
Rep. fTex.) 775. 

It should contain the name of the shipper 
or consignor ; the name of the consignee ; 
the names of the vessel and her master ; the 
places of shipment and destination; the 
price of the freight,'and, in the margin, the 
marks and numbers of the thingB shipped. 
Jacobsen, Sea Laws. 

Though it is not necessary that the ship- 

S r should sign the hill of lading, yet if its 
rma restrict the carrier’s common-law 
liability, his assent thereto must be shown. 
This assent need not be express, it is suffi¬ 
ciently indicated by an acceptance of the 
bill of lading containing the restrictions; 
Port. B. of L 157 ; 86 Conn. 88 ; 1 Fed. Rep. 
232; 10 Mich. 70 ; 21 Wis. 152; 45 Iowa 
476. Where the bill contains a clause Lim¬ 
iting the liability of each connecting road 
to loss or injury suffered while on its Line, 
and is accepted by the shipper, there is a 
limitation of the liability which binds all 
the parties, although the shipper could not 


parties, although the shipper could not 
, and did not snow of the limitation 
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in the bill; 86 Ala. 876; 107 Mo. 475; 108 
id. 433. See 78 Ala. 567. 

Itr is usually made in three or more orig¬ 
inal parts, one of which is sent to the con¬ 
signee with the goods, one or more others 
are sent to him by different conveyances, 
one is retained by the merchant or shipper, 
and one should d© retained by the master. 
Abbott, Shipp. 217; 2 Dan. Neg. Inst. 
§ 1785. Where one is marked “ original ” 
and the other 4< duplicate,” the latter is in 
effect an original; 82 Tex. 165. 

It is regarded as so much merchandise: 
101 U. S. 557. At common law it is quasi 
negotiable; 44 Conn. 576; 1 T. R. 03; 1 
Sm. L. C. 1048 ; and in many of the states 
is made so by statute. 

It is also assignable by endorsement, 
whereby the assignee becomes entitled to 
the goods subject to the shipper's right of 
stoppage in transitu, in some cases, and to 
various liens; Port. B. of L. 438 ; 65 Fed. 
Rep. 848. See Ldenb ; Stoppage in Tran¬ 
situ. 


But the assignee obtains by such assign¬ 
ment only the title of his assignor, and the 
negotiability is mostly the quality of trans¬ 
ferability by endorsement and delivery 
which enables the rightful assignee to sue 
in his own name; 101 U. B. 657; 57 Ga. 
110; 115 Mass. 224 ; 44 Mo. App. 406. It 
is only negotiable so far that the owner 
may tr ansf er it by endorsement or assign¬ 
ment so as to vest the legal title in the 
assignee ; 86 Ky. 170. 

It is considered to partake of the charac¬ 
ter of a written contract, and also of that 
of & receipt. In so far as it admits the 
character, quality, or condition of the 
goods at the time they were received by 
the carrier, it is a mere receipt, and the 
carrier may elplain or contradict it by 
parol; but as respects the agreement to 
carry and deliver, it is a contract, and 
must be oonstrued according to its terms ; 
6 Mass. 422 ; 8 N. * Y. 822; 6 id. 526; 25 
Barb. 18; 1 Abb. Adm. 206, 867. The 
shipowners are estopped to deny that the 
quantity of goods mentioned therein was 
received ; 16 Q. B. D. 883 ; 1 C. & E. 207; 
but they are not bound by a bill of lading 
reciting that goods have been received for 
shipment, if none such have been received; 
10 C. B. 665; 16 C. B. 108; 2 L. R, Exch. 
267 ; 2 L. R. Sc. 128; 105 U. 8. 7 ; 8 Allen 
103 ; 22 Ohio 118 ; 44 Md. 11; 52 Mo. 880 ; 
contra, 20 Kan Ft. 516 ; 10 Neb. 656 ; 65 N. 
Y. 111. See, also, The Delaware, 14 WalL 
596. Where a bill of lading is given, and 
accepted without objection, it Is the real 
contract by which the mutual obligations 
of the parties is to be governed and not 
any prior agreement; 48 Fed. Rep. 681. 

Under the admiralty law of the United 
States, contracts of affreightment, entered 
into with the master in good faith and 
within the apparent scope of his authority 
as master, bind the vessel to the merchan¬ 
dise for the performance of such contracts 
in respect to the property shipped on board, 
irrespective of the ownership of the vessel, 
and whether the master be the agent of 
the general or special owner ; but bills of 
lading for property not shipped, and de¬ 
signed to be instruments of fraud, create 
no lien on the interest of the general owner, 
although the special owner was the perpe¬ 
trator of the fraud ; 18 How. 182. And 
see 19 How. 82; 2 West. L. Monthly 456. 
Mr. Justice Clifford held that a vessel was 
Liable in rem tor the loss of goods caused 
by the explosion of the boiler of a lighter 
employed by the master in conveying goods 
to the vessel; 23 Boat. Law R, 277. 

A clean bill of lading is one which con¬ 
tains nothing in the margin qualifying the 
words in the bill of lading itself; 61 Law 
T. 830. Under a “ clean ” bill of lading in 
the usual form (viz., one having no stipu¬ 
lation that the goods shipped are to be 
carried on deck), there is a contract im¬ 
plied that the goods Shall be carried under 
the deck; and parol evidence to the con¬ 
trary will not be received ; 14 Wend. 23; 
3 Gray 97. But evidence of a well-known 
and long-established usage is admissible, 
and will justify the carnage of goods in 
that manner : Ware 323. 


Exceptions in a bill of lading are to be 
oonstrued most strongly against the ship¬ 
owner. As between tne shipowner and 
the shipper, the bill of lading only o&n be 
considered as the contract; 157 U. S. 124. 

BILL TO MARSH AD ASSETS. See 

AS3KTS. 

BTLT. TO MARSHAL SECURI¬ 
TIES. See Marshalling Securities. 


which renders it against conscience to exe¬ 
cute such judgment, and of which the in¬ 
jured party could not avail himself in a 
court of law, or, if he oould v was prevented 
by fraud or accident, .unmixed with any 
fault or negligence of himself or his agents. 
Mitford, Eq. PI. 131 ; 2 Story Eq. PL g 887. 
Bills of this description are not now gener¬ 
ally countenanced ; 1 Johns. Ch. 482 ; 6 id. 
476. 


BILL OF MIDDLESEX. In old 

practice, a form of civil process, peculiar to 
the English Court of King’s Bench, and by 
which personal actions in that court were 
formerly commenced. It was originally 
always founded on a plaint or bill of trespass, 
filed, or supposed to be filed in court, ana was 
a kind of capias directed to the sheriff of the 
county of Middlesex, and commanding him 
to take the defendant and have him before 
the king at Westminster, on a day prefixed, 
to answer to the plaintiff of a plea of trespass. 
The court out of which it was issued usually 
sat in the county of Middlesex. It was 
abolished by the statute 2 Will. IV., c. 39. 
Burrill. 

BILL OF MORTALITY. An official 
record of the deaths in a place or district 
during a given time. Usually used in the 
plural, signifying, primarily, a series of 
records of deaths instituted in London at 
about the time of the visitations of the plague, 
near the commencement of the 17th century; 
secondarily, the district or region of these 
records. Abbott. 

BILL Hff NATURE OF A BILL IN 
REVIEW. In Equity Practice-. One 
which is brought by a person not bound by 
a decree, praying that the same may be 
examined ana reversed ; as where a decree 
is made against a parson who has no inter¬ 
est at all m the matter in dispute, or had 
not an interest sufficient to render the de¬ 
cree against him binding upon some person 
claiming after him. 

Relief may be obtained against error In the decree 
by a bill to the nature of a bill of review. This bill 
In Ita frame resembles a bill of review except that, 
Instead of praying that the former decree may be 
renewed and reversed. It prays that the cause may 
be heard with respect to tne new matter mode the 
subject of the supplemental bill, at the same time 
that It Is reheard upbn the original bill, and that the 
plaintiff may have such relief as the nature of the 
case made by the supplemental bill may require; 1 
Harrison, Ch. Pr. 143. 

BILL IN NATURE OF A BELL OF 
REvivOR. In Equity Practice. One 
whioh is filed when the death of a party, 
whose interest is not determined by his 
death, is attended with such a transmis¬ 
sion of his interest that the title to it, as 
well as the person entitled, may be liti¬ 
gated in the court of chancery. In the 
case of a devise of real estate, the suit is 
not permitted to be continued by bill of 
revivor; 1 Chano. Cas. 123, 174 ; 8 Chanc. 
Rap. 86 ; Mosel. 44. 

In such cases, an original bill, upon which the 
title may be litigated, must be filed, and tbls bill 
will have so far toe effect of a bill of revivor that if 
tbs title of the representative by the act of the de¬ 
ceased party Is established, the same benefit may 
be had of the proceedings upon the former bill as u 
the suit had been continued by bill of revivor: 1 
Vera. 4*7 ; 2 id. M8, 072 ; 2 Brown, P. C. 820 ; 1 Eq. 
Cas. Abr. 83; Mftf. Eq. PI. 71. 

BILL IN NATURE OF A SUPPLE¬ 
MENTAL BILL. In Equity Prao- 
tioe. One which is filed when tne inter¬ 
est of the plaintiff or defendant, suing or 
defending, wholly determines, and the 
aame property becomes vested in another 
person not claiming under him. Hinde, 
Ch. Pr. 71. 

The principal difference between this alid a imp- 
piemental bill to be that a supplemental bill la 

applicable to such cases only where the same par¬ 
ties or the same Interests remain before the court; 
whereas an original bill In the nature of a supple¬ 
mental bill la properly applicable where new par¬ 
ties, with new Interests arising from events occur¬ 
ring since the Institution of the suit, are brought be¬ 
fore the court; Cooper, Eq. PI. 78; Story, Eq. PI. f 
343. For the exact distinction between a bill of re¬ 
view and a supplemental bill In the nature of a bill 
of review. Bee 2 PhllL Ch. 706; 1 Mac a. & G. 807 ; 1 
Hall & T. 437. 

BILL FOR A NEW TRIAL. In 

Equity Practice. One filed in a court of 
equity praying for an injunction after a 
judgment at Taw when there is any fact 


BTT i L OBLIGATORY. A bond abso¬ 
lute for the payment of money. It is called 
also a single bill, and differs from a promis¬ 
sory note only in having a seal; 2 3. dR 
115. See Read, PI. 286 ; West, Symb, 

BILL OF PAINS AND PENALTIES. 

A special act of the legislature which in¬ 
flicts a punishment lees than death upon per¬ 
sons supposed to be guilty of high offences, 
such as treason and felony, without any 
conviction in the ordinary course of judicial 
proceedings. 2 Woodd. Led. 625. It differs 
from a bill of attainder in this, that the 
punishment inflicted by the latter is death. 
The clause in the constitution prohibiting 
bills of attainder includes bills of pains and 
penalties; Story, Const. § 1888 ; Hare, Am. 
Con. L. 549 ; 4 Wall. 023 ; 85 Ga, 285. See 
flCra. 138. 

BILL OF PARCELS. An account 
containing in detail the names of the items 
whioh compose a parcel or package of 
goods. It is usually transmitted with the 
goods to the purchaser, in order that if any 
mistake has been made it may be corrected. 

BILL OF PARTICULARS. In Prao¬ 
tioe. A detailed informal statement of a 
plaintiff's cause of action, or of the defend¬ 
ant’s set-off. It is an account of the items 
of tho claim, and showB the manner in which 
they arose. 

T*he plaintiff is required, under statutory 
provisions, which vary w idely in the differ¬ 
ent states, to file a bill of particulars, either 
in connection with his declaration ; 2 Pen¬ 
ning. 636 ; 3 Pick. 440; 1 Gray 466 ; 4 
Rand. 488; 11 Conn. 802; 4 Mira. 46; 1 
Speers 268 ; Dudl. 16 ; 2 Iowa 595 ; 67 Hun 
049; see 120 Ind. 823; or subsequently to it, 
upon request of the other party; 2 Bail. 410 . 
4 Dana 216; 5 Ark. 107; 8 Ill. 217; 6 
Blackf. 816; 8 McLean 280; 1 Cal. 487; 
upon an order of the court, in some cases ; 
8 Johns. 248; 19 id. 268; 1 N. J. 480 ; 76 
Hun 484 ; in others, without such order. 

He need not give particulars of matters 
which he does not seek to recover ; 4 Exch. 
488 ; nor of payments admitted; 4 Abb. Pr. 
286. See 6 Dowl. A L. 656. 

The plaintiff is concluded by the l ill when 
filed; 6 Gill 146; and where ne givi * notice 
at the trial'that he intends to rely only 
upon the count for an account stated, the 
notice operates as an amendment of the 
pleadings and an abandonment of the bill of 
particulars ; 141 Ill. 442. 

The defendant, in giving notice or plead¬ 
ing set-off, must give a bill of particulars; 
faffing to do which, he will be precluded 
from giving any evidence in support of it at 
the trial; 17 Wend. 20; 7 Blackf. 462; 8 
Gr&tt. 557. 

The court may order the defendant to file 
a bill of particulars where he alleges matter 
by way of counterclaim ; 64 Hun 682 ; 
where he interposes the defence ofpsyment 
it will not be required ; 60 Hun 582. 

The bill must be as full and specific as the 
nature of the case admits in respect to all 
matters as to wliich the adverse party ought 
to have information ; 16 M. A W. 778; put 
need not be as special as a count on a special 
contract. The object is to prevent surprise; 

6 Pet. 541 ; 5 Wend. 51 ; 5 Ark. 167. See8 
Pick. 446 ; 5 Pa. 41. If the bill is not sufB- 
oieutly explicit, application should be made 
to the oourt for a more specific one, as the 
objection cannot be maae on the trial; 00 
Mich. 482 ; 51 Minn. 512. 

It is not error to refuse to strike out part 
of a bill of particulars ; 126 Ind. 859. 

According to ancient practice, a defect 
in a pleading in a divorce suit may in some 
states, and m England, be cured by filing a 
bill of particulars ; but this will not supply 
the want of a more definite allegation ; 12 
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r D 19 : 4 Swab, & T. 03 ; 64 Pa. 470 ; 77 
Pa, 31 : 107 Mam. 829 ; 88 Ill. 908 ; 25 Vt. 
718, This is not proper under the Code 
STStem. however ; and has been abandoned 
in the Code eta tee, except New York ; 89 
Minn, 370. See 61 N. Y. 898; 17 N. Y. 
Supp- 195 ; 13 Misc. Rep. 457. 

titt.t. PAYABLE. In Mercantile 
Law. A bill of exohange accepted, or a 
promissory note made, l>y a merchant, 
wherebv be has engaged to pay money. It 
is so called as being payable by him. An 
account is usually kept of such bills in a 
book with that title, and also in the ledger. 
See Parsons, Notes and Bills. 

RTT/L OF PEACE. In Equity Prac¬ 
tice. One which is filed when a person 
has a right which may be controverted by 
various persons, at din ©rent times, and by 
different actions. 

In such a case, the court will prevent a 
multiplicity of suits by directing an issue to 
determine the right, and ultimately grant 
an injunction; 1 Madd. Ch. Pr. 166 ; Blake, 
Ch. Pr. 43 ; 3 Story, Eq. Jur. § 852 ; 2 Johns. 
Ch. 281; 8 Cra, 426 ; L. R. 2 Ch. 8; Bisph. 
Eq. 415. Such a bill cannot usually be main¬ 
tained until the right of the complainant has 
been established at law ; Bisph. Eq. S 417 ; 
and it must be filed on behalf of all who are 
interested in establishing the right; td. 

Another species of bill of peace may be 
brought when the plaintiff, after repeatea 
and satisfactory trials, has established his 
right at law, and is still in danger of new 
attempts to controvert it. In order to quiet 
the possession of the plaintiff, and to sup¬ 
press future litigation, courts of equity, 
under such circumstances, will interfere, 
and grant a perpetual injunction ; 2 Johns. 
Ch. 281 ; 8 Cra. 462; Mitf. Eq. 143 ; Eden, 
Inj 356 ; 56 Mo. 407 ; 5 Ohio 522. A bill will 
lie to enjoin a defendant from interfering 
with plaintiff’s tenants ; 25 Md. 153. A bill 
to quiet title can be filed only by a party 
in possession, against a defendant who has 
been ineffectually seeking to establish a 
legal title by repeated actions of ejectment; 
and as a prerequisite to such bill it is neces¬ 
sary that the plaintiff's title should have 
been established by at least one successful 
trial at law ; 155 U. S. 314. See a full dis¬ 
cussion in 20 Am. L. Reg. (N. S.) 561. 

BILL PENAL. In Contracts. A 
written obligation by which a debtor ac¬ 
knowledges nimself indebted in a certain 
sum, ana binds himself for the payment 
thereof, in a larger sum. 

Bonds with conditions have superseded 
such bills in modern practice; Steph. PI. 
265, n. They are sometimes called bills 
obligatory, and are properly so called ; but 
every bill obligatory is not a bill penal: 
Coqjyna, Dig. Obligations, D ; Cro. Car. 515. 
See 2 Ventr. 106, 196. 

BILL TO PERPETU ATE TESTI¬ 
MONY. In Equity Practice. One 
which is brought to secure the testimony 
of witnesses with reference to some matter 
which is not in litigation, but is liable to 
become so. 

It differs from a bill to take testimony de bene eu 
Inasmuch as the latter is sustainable only when 
there to a suit already depending; It to demurrable 
If It contain a prayer for relief; 1 Dick. Ch. 68; % 
P. Wmilffij SVea. Ch. 497 ; * Madd. 87. And see 1 
Sch. & L. Bid. 

It must show the subject-matter touching 
which the plaintiff is desirous of givim 
evidence; Rep. temp . Finch 891; 4 Madd 
6, 10; that the plaintiff has a positive inter¬ 
est in the subject-matter, which may be en¬ 
dangered if the testimony in support of it 
be lost, as a mere expectancy, however 
strong, is not sufficient; 0 Ves. Ch. 260 ; 
1 Vem. 105; 15 Ves. Ch. 186; Mitford, 
Eq. PL 51 ; Cooper, Eq. PI. 62; 8 J. J. 
Marsh. 200; Beach, Mod. Eq. Pr. 150; 
that the defendant has, or pretends to 
have, or that he claims, an interest to 
contest the title of the plaintiff in the sub¬ 
ject-matter of the proposed testimony: 
Cooper, PI. 50; Story, Eq. PI. § 302; and 
some ground of necessity for perpetuating 
the evidence; Story, Eq. PI. $ 803; Mitf. 
Eq. PI. 52, 148, n. ; Cooper, Eq. PI. 63. See 


20 Oa. 777 ; 1 Diok. 14. 

The bill should describe the right in which 
it Is brought with reasonable certainty, so 
as to point the proper interrogations on both 
sides to the true merits of the controversy ; 

1 Vem. 313; Cooper, Eq. PI. 66 ; and should 
pray leave to examine the witnesses touch¬ 
ing the matter stated, to the end that their 
testimony may be preserved and perpet¬ 
uated ; Mitf. Eq. PI. 52. 

BILL OF PRIVILEGE. In Eng¬ 
lish. Law. The form of proceeding against 
an attorney of the court, who is not liable 
to arrest. Brooke, Abr. Bille ; 12 Mod. 108. 

It is considered a privilege for the benofit 
of clients; 4 Burr. 2113; 2Wils.44; Dougl. 
881; and is said to be confined to such as 
practise ; 2 Maule & S.- 605. But see 1 Bos. 

& P. 4; 2 Lutw. 1667. See, generally, 3 
Sharsw. B1&. Com. 289, n. 

BILL OF PBOOF. In English 
Praotioe. The claim made by a third 
person to the subject-matter in dispute be¬ 
tween the parties to a suit in the court of 
the mayor of London. 2 Chitty, Pr. 492; 

1 Marsh. 233. 

BILL TO QUIET POSSESSION 
AND TITLE. In Equity Practice. 
Also called a bill to remove a cloud in title, 
and though sometimes classed with bills 
quia timet or for the cancellation of void in¬ 
struments, they may bo resorted to in other j 
cases when the complainant’s title is clear 
and there is a cloud to bo removed; 131 
U. S. 353; C2 Vt. 411 ; 81 Ill. 424; the 
latter may be said to exist whenever in 
ejectment by the holder of the adverse 
title any evidence would be required to de¬ 
feat a recovery ; 25 Fla. 53. 

Whenever a deed or other instrument 
exists which may be vexatiously or injuri¬ 
ously used against a party, after the evi¬ 
dence to impeach or invalidate it is lost, or 
which may throw a cloud or suspicion over 
Ins title or interest, and he cannot immedi¬ 
ately protect or maintain his right by any 
course of proceedings at law, a court of equi¬ 
ty will afford relief by directing the instru¬ 
ment to be delivered up and cancelled, or 
by making any other decree which justice 
and the rights of the parties may require ; 

5 Allen602; 113Pa. 510; 2 Story, Eq. § 694. 

Equity will entertain a bill to adjust the 
claims, or to settle the priorities of con¬ 
flicting claimants, where there is thereby 
created a cloud over the title, which would 
prevent the sale of the land at a fair market 
price; pig. Eq. 236; to restrain the collec¬ 
tion of an illegal tax ; ibid . ; to set aside 
deeds, etc., which may operate as a cloud 
upon the legal title of the owner ; whether 
they be void or voidable, and whether the 
character of the instrument appears on its 
face or not ; 33 Miss. 202; 6 Pet. 95; but 
it has been recently held tliat equity 
will not interfere to remove an alleged 
cloud upon title to land, if the instrument 
or proceeding constituting such alleged 
cloud is absolutely void upon its face, so 
that no extrinsio evidence is necessary to 
show its invalidity ; nor if the instrument 
or proceeding is not thus void on itB face, 
but the party claiming, in order to enforce it, 
must necessarily offer evidence which will 
inevitably shb wits in validity ; 158 U. S. 375. 

In a suit brought in the oircuit court of 
the United States, to remove any incum¬ 
brance or lien or cloud upon the title to real or 
pemonal property within the district where 
such suit is brought, an order may be made 
upon a defendant not residing in the dis¬ 
trict or found therein, and not appearing 
gratis , to appear and answer, plead or 
demur by a certain day ; 18 Stat. L. 472, c. 
137, §8; 181 U. 8. 852; but such suit will 
affect only the property concerned; id. 
Bee Bill op Peace ; Bills Quia Timet. 

BILL QUIA TIMET. In Equity 

Praotioe. A bill to guard against possible 
future injuries and to conserve present rights 
from possible destruction or serious impair¬ 
ment. The limits of the application of the 
remedy are not clearly denned, but it rests 
on the principle of relieving the party and 
his title from some claim or liability which 


may, if enforced, entail Berious loss. Such 
a bill may be filed when a person is en¬ 
titled to property of a personal nature after 
another's death, and has reason to appre¬ 
hend it may be destroyed by the present 
possessor : or when he is apprehensive of 
Deing subjected to a future inconvenience, 
probable, or even possible, to happen or be 
occasioned by the neglect, inadvertence, 
or culpability of another ; or when he seeks 
to be relieved against an invalid title, claim, 
or incumbrance which has been created 
by the act of another. See 8 Daniell, Ch. 
Pr. 1961, n. Another illustration of the 
application of the remedy is in case of a 
counterbond; although the surety is not 
troubled for the money, after it becomes 
payable, a decree for its payment may be 
nod against the principal, or when a trustee 
has incurred liability as the holder of shares 
for another under a covenant of indem¬ 
nity, against liability ; L. R. 7 Ch. 395. 

Upon a proper ca^e being made out, the 
court will, in one case, secure the property 
for the use of the party (which is the ob¬ 
ject of the bill), by compelling the person 
lu possession of it to give a proper security 
against any subsequent disposition or wilful 
destruction; and, in the other case, they 
will quiet the party’s apprehension of future 
inconvenience, by removing the causes 
which may lead to it; 1 Madd. Ch. Pr. 218 ; 
2 Story, Eq. Jur. 825, 851. See 9 Gratt. 
398 ; 11 Ga. 570 ; 8Tex. 337 ; 2 Md. Ch. Dec. 
157, 442 ; 4 Edw. Ch, 228 ; Bispli, Eq. 568 ; 
Bill to Quiet Possession and Title ; Bill 
Quia Timet ; Bill of Peace. 


BILL RECEIVABLE. In Mercan¬ 
tile Law. A promissory note, bill of ex¬ 
change, or other written security for money 

f iayable at a future day, which a merchant 
lolds. So called because the amounts for 
which they are given are receivable by the 
merchant. They are entered in a book so 
called, and are charged to an account in 
the ledger under the same title, to which 
account the cash, when received, is credited. 
See Pars. N, & B. 

BILL OF REVIEW, In Equity 
Practice. One which is brought to have 
a decree of the court reviewed, altered, or 
reversed. 

It to only brought after enrolment; 1 Ch. Cas. M ; 
8 P. Will. B71 ; 6 Kieh. Eq, 421 ; 1 Story. Eq. PI. $ 
403 ; and to thus distinguished from a Dill in the 
nature of a bill in review, or a supplemental bill in 
the nature of a bill In review ; & Mas. 803 ; 2 SancLf. 
Ch. 70; Gilbert, For. Bom. c. 10, p.* 182. 

It must be brought either for error in 

S nt of law ; 2 Johns. Ch. 488; Cooper, 
. PI. 89; or for some new matter of fact, 
evant to the case, discovered since pub¬ 
lication passed in the cause, and wnich 
could not, with reasonable diligence, have 
been discovered before; 7 Fed. Rep. 533; 
22 Wall. 60 ; 95 U. S. 99 ; 2 Johns. Ch. 488 ; 
see 3 Johns. 124; 1 Hempst. 118; 27 Vt. 
638 ; 25 Miss. 207; or to correct dn error 
apparent on the face of a decree in the orig¬ 
inal suit; where there are no disputed ques¬ 
tions of fact; 97 Ala. 451; and it is in apt 
time if filed within two months after entry 
of the decree; 145 Ill. 433. It cannot be 
filed without leave of court; 6 Rich. Eq. 
364; which is not granted as of course; 1 
Jones, Eq. 10. It will not lie where the 
original decree has been affirmed on appeal; 
53 Fed. Rep. 854; or where the new evi¬ 
dence merely confirms facts already proved 
or tends to impeach witnesses already ex¬ 
amined ; 89 Va. 885. Nor will it lie for as¬ 
signees of plaintiff in the original suit; 89 
Va. 524. 

Where one proceeds to a decree after dis¬ 
covering facte on which a new claim is 
founded, he cannot afterwards file a supple¬ 
mental bill in the nature of a bill of review 
on such new facts; 42 Ill. App. 664, 

BILL OF REVIVOR. In Equity 
Practice. One which is brought to con¬ 
tinue a suit which has abated before its final 
consummation, as, for example, by death, 
or marriage of a female plaintiff. 

It must be brought by the proper repre¬ 
sentatives of the person deceased, with ref¬ 
erence to the property which is the sub¬ 
ject-matter ; 4 Sim. 318; 2 Paige, Ch. 358 : 


bill of revtvor 
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Story, Eq. PI. § 854. 

BI LL OF REVIVOR AND SUP¬ 
PLEMENT. In Equity Practioe. One 
which is a compound of a supplemental bill 
and bill of revivor, and not only continues 
the suit, which has abated by the death of 
the plaintiff, or the like, but supplies any 
defects in the original bill arising from sub¬ 
sequent events, so as to entitle the party to 
relief on the whole merits of*has case. 
6 Johns. Ch. 384; Mitf. Eq. PI. 32,74; Beach, 
Mod. Eq. Pr. 515 ; 13 Ves. 161 ; 86 N. H. 
141; 3 Paige 204. 

BILL OF RIGHTS. A formal and 

f mblic declaration of popular rights and 
iberties. The English Bill of Eights is a 
statute passed in 1689, affirming and assert¬ 
ing certain rights of the British people. 
See Hallam, Hist. See 1 Bla. Com, 128. 
In the United States, such bills have been 
incorporated with the constutions of many 
of the states ; id., Chase's note 3; 2 Kent, 
Lect. xxiv. 

BILL OF SALE. In Contracts. A 
written agreement und t er seal, by which 
one person transfers his right to or interest 
in goods and personal chattels to another. 

It is Id frequent use tn the transfer of personal 
property, especially that of which Immediate pos¬ 
sessor! is oot or cannot be given. 

Id England a bill of sale of a ship at sea or out of 
the country is called a errand bid of sale ; but no 
distinction is recognized In this country between 
grand .and ordinary bills of sale; 4 Mass. 661. The 
effect of a bill of sale is to transfer the property In 
the thing sold. 

By the maritime law, the transfer of a 
ship must generally be evidenced by a bill 
of sale; 1 Mas. 306 ; and by act of congress, 
every sale or transfer of a registered ship 
to a citizen of the United States must be 
accompanied by a bill of sale, setting forth, 
at length, the certificate of registry ; Rev. 
Stat, U. 8. § 4170. Where the bill is insuf¬ 
ficient under the statute,-the executor of 
the seller can be compelled to reform it; 17 
E. 1. 454. And this bill of sale in not valid 
except between the parties or those having 
actual notice, unless recorded; Rev. Stat. 
§ 4192. 

A contract to sell, accompanied by deliv¬ 
ery of possession, is, however, sufficient; 
16 Mass. 336; 8 Pick. 66 ; 16 id. 401 ; 7 
Johns. 808, See 4 Johns. 54; 4 Mas. 515; 
l Wash. C. C. 226; 16 Pet. 215; 47 Mo. 
App. 262. 

Bills of sale are regulated in England by 
the Bills of Sale Act, 41 & 42 Viet, o. 81, 
and its amendments, 45 A 46 Viet. c. 48; 
53 & 54 Viet. c. 58; 54 A 55 Viet. c. 85, See 
1 Chitty, Eng. Stat. See General Align¬ 
ment. 


of witnesses to a fact material to the prose¬ 
cution of a suit at law which is actually 
commenced, where there is good cause to 
fear that the testimony 'may otherwise be 
lost before the time of tria). See 1 S. & 8. 
83 ; 2 Story, Eq. Jur. § 1818, n.; 13 Ves. 66. 

It lies, m general, where witnesses Are 
aged or infirm ; Cooper, Eq. PI. 67 ; Ambl. 
65; 18 Ves. Ch. 56, 261; propose to leave 
the country ; 2 Dick.. 454; Story, Eq. PL § 
803; or there is but a single witness to a 
fact; 1 P. Wms. 97 ; 2 Dick. 648. 

The one at whose instance the deposition 
is taken has no control over it, and if he 
directs the commissioner to withhold it be¬ 
cause lie is surprised by the testimony, the 
court will order its return; 44 Fed. Rep. 
246. 

BELLA CASSETUR (Lat. that the bill 
be quashed or made void). A plea in abate¬ 
ment concluded, when the pleadings were 
in Latin, guod bUla cassetur (that the bill 
ba quashed). 3 Bla. Com. 803; Grah. Pr. 
611. 

BILLA EXCAHBIL A bill of ex¬ 
change. 

BTLT.A EXONERATIONS!. A bill 
of lading. 

BILLA V krA (Lot). A true bilL 

In Practioe. The form of words In¬ 
dorsed on a bill of indictment, when pro¬ 
ceedings were conducted in Latin, to indi¬ 
cate the opinion of the grand jury that the 
person therein accused ought to be tried. 
See True Bill. 

BILLET BE CHANGE. In French 
law. A contract to furnish a bill of ex¬ 
change. A contract to nay the value of a 
bill of exchange already nsrnished. Guyot, 
Rtpert. Univ. 

Where a person Id tends to furnish s UQ of ex¬ 
change (leftre de change),* nd Is not quite prepared 
to do so, he gives a bidet de change, which is a con¬ 
tract to furnish a lettre de change at a future time. 
Ouyot, Rkpert. Univ. ; Story, Bills | SL 

BINDING OUT. A term applied to 
the contract of apprenticeship. 

The contract must be by deed, to which 
the infant, as well as the parent or guardian, 
must be a party, or the infant will not be 
bound; 8 East 25 y 8 B. & Aid. 584 ; 8 
Johns. 828 ; 2 Yerg. 546 ; 4 Leigh 498; 4 
Blackf. 487; 12 N. H. 488. Bee also 18 
Conn. 887 ; 18 Barb. 286; 10 8. A R. 416; 1 
Mass. 172 ; 1 Vt. 69; 1 Aahm. 267 ; 1 Mas. 
78 . 

BINDING OVER. The act by which 
a magistrate or court hold to bail a party 
accused of a crime or misdemeanor. 


BILL OF SIGHT. A written descrip¬ 
tion-of goods, supposed to be inaccurate, 
but made as nearly exact as possible, fur¬ 
nished by an importer or his agent to the 

E roper officer of the customs, to procure a 
inding and inspection of the goods. It 
was allowed by an English statute where 
the merchant is ignorant of the real quan¬ 
tity and quality of goods consigned to him, 
so as to be unable to make a proper entry 
of them. 

BILL, SINGLE. In Contracts. A 
written unconditional promise by one or 
more persons to pay to another person or 
other persons, therein named, a sum of 
money at a time therein specified. It is 
usually under seal, and may then be called 
a bill obligatory ; 2 8. A R. 115. It has no 
condition attached, ana is not given in a 
penal sum; Comyns, Dig. Obligation, C. 
See 8 Hawks. 10, 465. 

BILL OF SUFFERANCE. In Eng¬ 
lish Law. A license granted to a mer¬ 
chant, permitting him to trade’ from one 
English pert to another without paying 
customs. 

BILL TO SUSPEND A DECREE. 
In Equity Practioe. One brought to 
avoid or suspend a decree under special 
circumstances. Bee 1 Ch. Cas. 8, 61 ; 2 id. 
8; Mitf. Eq. Pl. 85, 86. 

BILL TO TAKE TESTIMONY DE 
BENE ESSE. In Equity Practioe. 

One which is brought to take the testimony 


The binding over may be to appear at a 
court having jurisdiction of the.offence 
charged, to answer, or to be of good be¬ 
havior, or to keep the peace. 

BIPARTITE. Of two parts. This 
term is used in conveyancing; as, this 
indenture bipartite, between A, of the one 
part, and B, of the other part. 

BIRRBTTTM, BIRRETU8. A cap er 

coif used formerly in England by judges 
and sergeants at law. Bpelman, Gloss.; 
Cunningham, Law Diet 

BIRTH. The act of being wholly 
brought into the world. 

The conditions Of live birth are not satia¬ 
ted when a part only of the body is born. 
The whple body must be brought into the 
world and detached from that of the 
mother, and after tills event the child must 
be alive; 6 C. A P. 829; 7 id. 814. The 
circulating system must also be changed, 
and the child must have an independent 
circulation; 5 C. & P. 5899 id. 164; 
Tavl. Med. Jur. 591. 

But it is not necessary that there Bhould 
have been a separation of the umbilical 
cord. That may still connect the child 
with Its mother, and yet the killing of it 
will constitute murder ; 7 C, A P. 814 ; 9 
id. 25. Bee 1 Beck, Med. Jur. 476; 1 Chit. 
Med. Jur. 488 ;* Grotation ; Life. 

•RTflATTVH See BUAILR. 

BISHOP. Iu England, an ecclesiastical 
officer, who is the ohief of the clergy of his 


diocese, and is the next in rank to an arch¬ 
bishop. A bishop is a corporation sole. 1 
Bla. Com. 469. tn the United States it is 
the title of a high ecclesiastical officer in 
the Roman Catholic, Protestant Episcopal 
and Methodist Episcopal and some other 
churches. In the first two he is the head 
of a diocese. 

BISHOP’S COURT. In English 

Law. An ecclesiastical court held in the 
cathedral of each diocese, the judge of 
which is the bishop’s chancellor. 

BISHOPRIC. In Ecoiesiaatical 
Law. The extent of country over which 
a bishop has jurisdiction ; a sec ; a diocese* 

BISSEXTILE. The day which is 
added every fourth yeaf to the month of 
February, in order to make the year agree 
with the course of the sun. 

By statute 21 Hen. III., the 28th and 29th 
of February count together as one day. 
This statute is in force in some of the U. 8. ; 
48 Ind. 85; 4 Pa. 515. 8ee 10 Cent. L J. 
158. 


It is called bissextile, because Id the Roman calen¬ 
dar it was fixed on thesixtK day before tbe calends 
of March (which answers to the twenty-fourth day 
of February), and thlw day was counted tic ice „■ tbe 
first was called bissextue prior , and the other bis- 
sextus posterior ; but the latter was properly called 
bissextile or Intercalary day. 


BITCH. This word, when applied to a 
woman, does not, in its common accepta¬ 
tion, import whoredom in any of its forms, 
and therefore is not slanderous; 50 Ind. 886 ; 
20 Wis. 252. 

The female of the dog or other canine 
animal, and of some other carnivores, as of 
the otter and puma. Also, wench ; hussy ; 
an abusive epithet often implying lewdness 
Stand. Diet. 

Neither the word "bitch” nor "slut” 
amounts to a charge of crime or a want of 
chastity so as to render one liable on indict¬ 
ment to some infamous punishment, and are 
not actionable per sc. 155 Ky. 102. Words 
spoken of a married woman "that she is a 
dirty ‘bitch’; that she has no character, and 
is no account,” are not actionable, common 
not import that she was a whore, a and do 
prostitute, or guilty of fornication and 
adultery. 101 Ky. 593. 

BLACK ACRE. A term used by the 
old writers to distinguish one parcel or land 
from another, to avoid ambiguity, as well 
as the inconvenience of a full description. 

It is a mere name of convenience, adopted, 
as “A"and “B” are, to dwtinguish per¬ 
sons, for things under like circumstances. 


BLACK ACT. In English Law 

The act of parliament; 9 Geo. II. o. 22. 

This act was passed for the punishment 
of certain marauders who committed great 
outrages disguised and with faces bLack- 
sued. It was repealed by 7 A 8 Geo. IV. c. 
11, Bee 4 Sharsw. Bla. Com. 245. It is 
held not to be a part of the common law 
in Georgie ; T. U. P. Charlt. 167. 

BLACK BOOK OF THE ADMI¬ 
RALTY. An ancient book compiled In 
the reign of Edward IU. It has always 
been deemed of the highest authority in 
matters concerning the admiralty. It con¬ 
tains tbe laws of Oleron, at large; a view 
of the crimes and offenoes cognizable in 
the admiralty ; ordinances and commen¬ 
taries on matte rs of prize and maritime 
torts, injuries, and contracts; 2 GalL 404. 
It is said by Selden te be not more ancient 
than the reign of Henry VI. Selden, de 
Laud. LegVAng. o. 82. By other writers 
it is said to have been composed earlier. It 
Ha* been republished (1871) by the British 
government, with an introduction by Sir 
Travers Twins. 


BLA CK BOOK OF THE EXCHE¬ 
QUER. The name of a book kept in the 
En g l ish exchequer, containing a collection 
of treaties, conventions, charters, etc. 

BLACK CAP. A part of the judicial 
full dre68, and is worn by the judges on. 
occasions of especial state. It is a vulgar 
error that the need dresB thus worn by the 
judge in pronouncing the sentence of death 
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is *sm lined :is «n emblem of the sentence. 
K A l Diet : Wharton. 

BLACK DAMP. “Black damp” is 
commonly known as carbonic acid go*. or 
dead Air. with the propriety of oxygen ex¬ 
hausted. which causes suffocation by ex< hid¬ 
ing oxygen from the lungs 

XBjThita damp, or carbon monoxide, has 
the effect to destroy ihe hemoglobin of the 
red corpuscles. or the oxygen-carry mg 
property of the blood, which produces h 
weakening of the Dhyeical and mental 
powers and often results in death. 1 GO Ky. 
#32, 170 S. \V IP ; 160 Ky. 200, 169 S. W. 
092. 

BLACK PEOPLE. See Colored Peo¬ 
ple. 

ht.a mr BJENTB. Bento reserved in 
work, grain, or baser money than silver. 
Whishaw. 

BLACK BOD, GENTLEMAN USH- 

EB OP THE. A chief officer of the Queen, 
deriving his name from the Black Rod of 
office which he carries, on the top of which 
reposes a golden lion. During the session 
of Parliament he attends on the Peers, and 
to his custody all Peers impeftched for any 
•rime or contempt are first committed. 
Whan on ; Black Book, 255. 

BLACKLEG. A person who earns his 
living by frequenting race courses and places 
where games of chance are played, getting 
ihe best odds and giving the least he can, 
hut not necessarily cheating. 4 A. & E. 
Focy (2nd ed.) 577. 

Blackleg hnd So&b. The words “de¬ 
testable scabs and black legs,’' wore used io 
mBMi that plaintiff and his associates were 
detestable cheats and gamblers, and the*** 
words were eo understood by their acquain¬ 
tances and the public generally ; the effect 
of such publication was to bring them into 
the contempt, hatred, ridicule, disgrace and 
odium of their acquaintances and the public. 

The ordinary meaning of the word ‘hhick- 
leg” is a swindler, a dishonest gambler. It 
also means a strike-breaker. In the latter 
sense it is used as a term of opprobrium by 
working men. 159 Ky. 608, 167 S. W. 891. 

BLACKLIST. To list persons to be held 
under suspicion or censure, or who are of 
unsound credit, or who have joined in a 
strike, etc. Stand. Diet. 

Of Employees. The combination of a 
number of employers to prevent the em¬ 
ployees discharged by one of them from 
obtaining employment. 4 A. 4 E. Ency. 
(2nd ed.) 577. See Boycott 


person with a oriminal prosecution, for 
the purpose of extorting money. It is im¬ 
material that the person making the 
threats believed that the person threatened 
had committed the crime ; 75 Hun 26; 
where threats of prosecution for perjury 
were made maliciously and with intent to 
compel the one threatened to do an act 
against his will, the offence is complete ; 
and It Is immaterial Whether the one thr o a t - 
ened was guilty of perjury; 61 N. W. R* 
(Mich.) 18, In a prosecution under an act 
providing for the punishment of one who, 
for the purposes of extortion, sends a letter 
expressing or implying, or adapted to im¬ 
ply, any threat, and the letter threatens to 
make a charge against the person to whom 
it is sent, the truth or falsity of the charge 
is immaterial; 95 Cali 640 ; the act making 
it an offence to accuse one of crime “ with 
intent to extort or gain any chattel, money, 
or valuable security, or any pecuniary ad¬ 
vantage whatsoever/’ does not cover the 
case of an owner who demands a reason¬ 
able compensation for property criminally 
destroyed, and accompanies his demand 
with a threat to accuse tne defendant of the 
crime, and, where the owner of property so 
destroyed is indicted for extortion, it is 
error to charge that it is immaterial whether 
the accusation made by him was true or 
false; 47 Ohio St. 556. A charge of soliciting 
sexual intercourse with the wife of another 
is a charge of immoral conduct, which, if 
true, would tend to disgrace one and sub¬ 
ject him to the contempt of society, and 
threatening to make such charge is black 
mail; 24 N. E. B. (Ind.) 842. 

A conviction on indictment under Iowa 
Code § 8871, relating to the offence of 
milkin g malicious threats with intent to 
extort money, cannot be sustained by evi¬ 
dence that defendant, a constable, had a 
search warrant for the premises of the 
complaining witnesses; that he notified 
them of the fact, and signified his willing¬ 
ness, for a bribe, to refrain from making 
search, that the witnesses accordingly gave 
him money, and that he assured them the 
matter would be dropped ; 76 la. 189. 

On a trial for maliciously threatening to 
accuse another of burning a building, with 
intent to extort money, evidence of the 
truth of the charge is inadmissible on 
the question of malice or of intent, or to 
impeach the prosecuting witness; 18 N. E. 
R. (Mass.) 577. 

BLADA. Growing crops of grain. 
Spelman, Gloss. Any annual crop. Cowel. 
Used of crops, either growing or gathered. 
Reg. Orig. 94 b ; Coke, 2d Inst. 81. 


BLACKMAIL. Rente reserved, pay¬ 
able in work, grain, and the like. 

Such rents were blech mail (reditu* » Ujrt) 

In distinction from white rents (MoncAs Jlniw), 
which were rents paid In silver. 

A yearly payment made for security and 
protection to those bands of marauders 
who infested the borders of England and 
Scotland about the middle of the sixteenth 
century and laid the inhabitants under 
contribution. Hume, Hist. Eng. vol. L 478 ; 
voL ii. App. No. 8 ; Cowel. 

In common parlanoq, the term is equiva¬ 
lent to, and synonymous with, extortion— 
the exaction of money, either for the per¬ 
formance of a duty, the prevention of an 
injury, or the exercise of an influence. It 
supposes the service to be unlawful, and 
the payment involuntary. Not (infrequently 
it is extorted by threats, or by operating 
upon the fears or the credulity, or by prom¬ 
ises to conceal, or offers to expose the 
weaknesses, the follies, or the crimes of the 
victim. 17 Abb. Pr. 226. 

Threats by defendant to accuse another of 
a crime, with intent, himself, to commit the 
crime of extortion, accompanied by inn mi 
in obtaining money from that other. 

That suen other person was endeavor¬ 
ing to induce defendant to receive money, 
for the purpose of accusing him of extortion, 
and so could not have been moved by fear, 
will not prevent his oonviotkm for an at¬ 
tempt at extortion ; 144 N. T. 119; under 
an act declaring it a crime to threaten a 


BLANC BEIGN. It is a paper signed 
at the bottom by him who intends to oind 
himself, give acquittance, or compromise 
at the discretion of the person whom he 
entrusts with such trfanc seigrrt, giving him 
power to fill it with what he may think 
proper, according to agreement. This 
power is personal and dies with the attor¬ 
ney. 6 Mart. (La.) 718. 

BLANCH HOLDING. In Sootoh 
Law. A tenure by which land is held. 

The duty U generally e trifling one, M * p e pper- 
corn. It mey oappeo, however, thst the duty ta of 
gr ee ter value; and Urea the distinction r ece i ved In 
practice la founded on the nature of the duty. Stair. 

Inst. sec. Hi. lib. 3, $ 3S. Bee Paterson, Comp. IS ; 2 
Bla.Coto.48. 

BLANCHE FIRMS. A rent reserved, 
payable in silver. 

BLANK. A space left in a writing, to 
be filled up with one or more words to 
complete the sense. 

When a blank is left in a written agree¬ 
ment which need not have been reduced 
to writing, and would have been equally 
binding whether written or unwritten, it 
is presumed, in an action for the non-per¬ 
formance of the contract, parol evidence 
might be admitted to explain the blank. 
And where a written instrument which 
was made professedly to record a fact is 
produced as evidence of that fact which it 
purports to record, and a blank appears in 
a material part, the omission may be sup¬ 
plied by other proof; 1 Phil. Ev. 475; 1 


Wils. 215 ; 7 Vt. 522 ; 6 id. 411. Hence a 
blank left ia an award for a name was al¬ 
lowed to be suppled by parol proof ; 2 Dali. 
180. But where a creditor signs a deed of 
oompqsition, leaving the amount of his 
debt in blank, lie binds himself to all exist¬ 
ing debts ; 1 B. & Aid. 

It ia said that a blank may ba filled by 
oonsent of the parties and the instrument 
remain valid; Cro. Eliz. 626; 1 Ventr. 185; 
11 M. & W. 468 ; 1 Me, 84 ; 5 Mass. 538; 10 
Johns. 890 ; 21 Orog. 211 ; though nol, it is 
said, where the blank is in a part material 
to the operation cf the instrument ns un in¬ 
strument of the character which it purports 
to be ; fl M. & W. 200 ; 2 Dev. 370 ; -1 Yerg. 
69 ; 2 N. & M'C. 125 ; 1 Ohio 865 ; 8 Gill & 
J. 250 ; 2 Brock. 64 ; 1 Greenl. Ev. 587 ; at 
least, without a new execution ; 2 Pars. 
Cont. 8th ed. *724. But see 17 S. & R. 438 ; 
22 Pa. 12 ; 7 Cow. 484 ; 22 Wend. 348; 2 
Ala. 517 ; 2 Dana 142; 4 M’Cord 239 ; 2 
Wash. V a . 164 ; 9 Cra. 38 ; 4 Bingh. 123. 
If a blank is left in a policy of insurance 
for the name of the place of destination of 
a ship, it will avoid the policy; Molloy, b. 
2, c. 7, s. 14; Park. Ins. 22; weak. Ins. 42. 
See cases in note to 10 Am. Rep. 268. 

Leaving blanks in a note and chattel 
mortgage as to the amount and the delivery 
of the instruments in that condition, create 
an agency in the receiver to fill them in the 
manner contemplated by the maker; 50 
Mo. App. 190. As between the parties to a 
deed it is not void because it did not con¬ 
tain the grantee’s name when acknowl¬ 
edged, if it was afterwards written in by 
the grantor ; 50 N. J. Eq. 177. 

A transfer of shares by deed executed in 
blank, as to the name of the purchaser, or 
the number of the shares, is void in Eng¬ 
land, though sanctioned by the usage of 
the stock exchange; 4 D. & J. 559 ; 2H. & 
C. 175. But the rule is otherwise in New 
York, Pennsylvania. Massachusetts, and 
Connecticut; 20 Wend. 91 ; 22 id. 348; 50 
Pa. 67 (but see 38 Pa. 98); 103 Mass. 308 ; 30 
Conn. 274. See the subject discussed in 
Lewis on Stocks 50. As to blanks in notes, 
see 33 Am. Rep. 130. 

BLANK BAB. See Common Bab. 

BLANK INDORSEMENT. An in¬ 
dorsement which does not mention the 
name of the person, in whose favor it is 
made. 

Such an indorsement is generally effected 
by writing the indorser’s name merely on 
the back of the bill; Chit. Bills 170. A 
note so indorsed is transferable by delivery 
merely, bo long as the indorsement contin¬ 
ues blank ; and its negotiability cannot be 
restricted by subsequent special indorse¬ 
ments ; 1 Eep. 180 ; Peake 225 ; 15 Pa. 208. 
See 3 Campb. 339; 1 Pars. Contr. 8th ed. 
*241; Indorsement. 

BLANKET POLICY. In Insurance. 

A policy which contemplates that the risk 
is shifting, fluctuating, or varying, and ia 
applied to a class of property, ratner than 
to any particular article or thing : Black, 
Diet; 1 Wood, Ins. § 40. See 93 U. S. 541. 
See Policy. 

BLANKET TERRITORY. I he ex¬ 
tensive region lying west of the Mi.s.si*>ip;>i 
and south of the Arkansas River is known m 
the lumber trade as the “blanket territory.” 
It is called “blanket territory," because a 
“blanket” rate on logs and lumber is made 
from ail shipping point9 within the territory 
to points beyond. That is, the rate is the 
same regardless of the distance hauled 
within the territory, which extends about 
400 miles from north to south and 300 from 
east to west. 245 U. S. 138. 

BLASPHEMY* Ill Criminal Law. 
To attribute to God that which is contrary 
to his nature, and does not belong to him, 
and to deny what does. A false reflection 
uttered with a malicious design of reviling 
God. Emlyn’s Pref. to vol. 8, St. Tr. ; 20 
Pick. 244. 

An impious or profane speaking of God 
or of sacred things ; reproachful, contempt¬ 
uous, or irreverent words uttered impiously 
against God or religion. Blasphemy cog¬ 
nizable by common law is defined by Black- 
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stone to be * k denying the being or provi¬ 
dence of God, contumelious reproaches of 
our Saviour Christ, profane scoffing at the 
Holy Scripture, or exposing it to contempt 
pr ridicule; ” by Kent as “ maliciously re¬ 
viling God or religion.” 

In general blasphemy may be described as consist¬ 
ing in speaking evil of the Deity with an impious 
purpose to derogate from the divine majesty, and 
to alienate the minds of others from the love and 
reverence of God. It is purposely using wordB con¬ 
cerning God calculated and designed to impair and 
destroy the revorence. respect, and confidence due 
to him as the intelligent creator, governor, and 
judge of the world. It embraces the idea of detrac¬ 
tion, when used towards the Supreme Being; as 
“ calumny ” usually carries the same idea when ap¬ 
plied to an individual. It is a wilful and malicious 
attempt to lessen men’s reverence of God by deny¬ 
ing His existence, or his attributes as an intelligent 
creator, governor, and judge of men, and to prevent 
their having confidence in him as such ; 20 Pick. 211, 
212, per Shaw, C. J. 

The offence of publishing a blasphemous 
libel, and the crime of blasphemy, are in 
many respects technically distinct, and may 
be differently charged ; yet the same act 
may, and often does, constitute both. The 
latter consists in blaspheming the holy 
name of God, by denying, cursing, or con- 
tumeliously reproaching God, his creation, 
government, or final judging of the world ; 
and this may be done by language orally 
uttered, which would not be a libel. But it 
is not the less blasphemy if the same thing 
be done by language written, printed, and 
published; although when done in this 
form it also constitutes the offence of libel; 
20 Pick. 218, per Shaw, C. J. ; Heard, Lib. 
& SI. § 886. 

In most of the United States, statutes 
have been enaoted against this offence ; 
but these statutes are not understood in all 
cases to have abrogated the common law ; 
the rule being that where the statute does 
not vary the class and character of an of¬ 
fence, but only authorizes a particular 
mode of proceeding and of punishment, 
the sanction is cumulative and the common 
law is not taken away. And it has been 
decided that neither these statutes nor the 
common-law doctrine is repugnant to the 
constitutions of those states in which the 
question lias arisen ; Heard, Lib. & SI. § 
843 ; 20 Pick. 206 ; 11 S. & R. 894 : 8 Johns. 
290 ; 4 Sandf. 156 ; 2 Harr. Del. 653 j 2 
How. 127. 

In England, all blasphemies agairistGod, 
the Christian religion, the Holy Scriptures, 
and malicious revilings of the established 
church, are punishable by indictment; 1 
East, Pl. Cr. 3 ; 1 Bish, Cr. L. 498 ; 5 Jur. 
529. See 7 Cox, Cr. Cas. 79 ; 1 B. & C. 26 ; 
2 Lew. 237. 

In France, before the 25th of September, 
1791, it was a blasphemy, also, to speak 
against the holy virgin and the saints, to 
deny one’s faith, to speak with impiety 
of holy things, and to swear by things 
Bacred ; Merlin, Repert. The law relating 
to blasphemy in that country was repealed 
by the code of 2oth of September, 1791; 
and its present penal code, art. 262, enacts 
that any person who, by words or gestures 
shall commit any outrage upon objects of 
public worship, in the places designed or 
actually employed for the performance of 
its rites, or shall assault or insult the min¬ 
isters of such worship in the exercise of 
their functions, shall be fined from sixteen 
to five hundred francs, and be imprisoned 
for a period not less than fifteen days nor 
more than six months. 

The civil law forbade the crime of blas¬ 
phemy ; such, for example, as to swear by 
the hair of the head of God ; and it pun¬ 
ished its violation with death. Si enim 
contra homines facta blaspheoiiceimpunitce 
non relinquuntur, multo magis qui ipsum 
Deum blasphemant digni sunt supplicta 
Bustinere. (For if slander against men is 
not left unpunished, much more do those 
deserve punishment who blaspheme God.) 
Nov. 77. 1. § 1. 

In Spain it is blasphemy not only to speak 
against God and liis government, but to 
utLer injuries against the Virgin Mary and 
the saints. Senen Vilanova y Mafles, Ma¬ 
teria Criminal, forenee, Obeerv. 11, cap. 8, 
n. 1. See Christianity. 


BLASTING. A mode of rending rock 
and other solid substances by means of 
explosives. 

One blasting in a harbor under contract 
with the United States is not liable for in¬ 
juries to a house by the pulsations of the air 
and the vibration of the earth, unless he is 
negligent; 134 N. Y, 156. Where a railroad 
in blasting on its own land exercises due 
care and uses charges of no greater force 
than necessary, it is not liable for injuries to 
adjoining property, resulting merely from 
the incidental jarring; 140 N. Y. 267. 

BUND. The condition of one who ia 
deprived of the faculty of seeing. 

Persons who are blind may enter into 
contracts and make wills like others; Cartli. 
58; Barnes 19, 23; 8 Leigh 32. When an 
attesting witness becomes blind, his hand¬ 
writing may be proved as if he were dead ; 
I Starkie, Ev. 841. But before proving his 
handwriting the witness must be produced/ 
if within the jurisdiction of the court, and 
examined ; 1 Ld. Raym. 734; 1 Mood. <fc R. 
258 ; 2 id. 262. 

' It is not negligence for a blind man to 
travel along a highway ; 52 N. II. 244. See 
as to negligence by persons of defective 
senses, 8 Am. L. Reg. N. 8 . 518. 


BLOCKADE. In International Law. 

The actual investment of a port or place by 
a hostile force fully competent, under 
ordinary circumstances, to cut off all com¬ 
munication therewith, so arranged or dis¬ 
posed as to be able to apply its fofee to 
every point of practicable access or ap¬ 
proach to the port or place so invested. 
See Deane, Blockades ; Poison, Blockades; 
Westlake, Blockades. 

Nature and character. Blockades may 
be either military or commercial, or may 

E artake of the nature of both. As military 
lockades they may partake of the nature 
of a land or land and sea investment of a 
besieged city or seaport, or they may con¬ 
sist of a masking of the enemy’s fleet by 
another belligerent fleet in a port or anchor¬ 
age where commerce does not exist. As 
commercial blockades, they may consist of 
operations against an enemy’s trade or 
revenue, either localized at a single im¬ 
portant seaport, orasamore comprehensive 
strategic operation, by which the entire sea 
frontier of an enemy is placed under block¬ 
ade ; Snow, Lect. Int. Law 148. A block¬ 
ade, being an operation of war, any govern¬ 
ment, independent or de facto, whose rights 
as a belligerent are recognized, can insti¬ 
tute a blockade as an exeroise of those 
rights. 

National sovereignty confers the right of 
declaring war ; ana the right which nations 
at war have of destroying or capturing 
each other’s citizens, subjects, or goods, im¬ 
poses on neutral nations the obligation not 
to interfere with the exeroise of this right 
within the rules prescribed by the law of 
nations. A declaration of a siege or block¬ 
ade is an act of sovereignty ; 1 C. Rob. 
Adm. 14G ; but a direct declaration by the 
sovereign authority of the besieging bellig¬ 
erent is not always requisite ; particularly 
when the blockade is on a distant station ; 
for its officers may have power, either ex¬ 
pressly or by implication, to institute such 
siege or blockade ; 6 C. Rob. Adm. 867. 

In case of civil war, the government may 
blockade its own ports ; Wheat. Int. Law 
365; 3 Binn. 252 ; 8 Wheat. 365 ; 7 id. 806 ; 
4 Cr. 272; 2 Black 635; 3 Scott 225; .24 
Host. L. Rep. 276, 885. 

The act of congress of July 18, 1861, 
prohibiting all commercial intercourse be¬ 
tween the loyal and the revolted Btates, 
was a mere municipal regulation, though 
familiarly called a blockade; 8 Ware 270. 

Efficacy- In international jurisprudence 
it is a well-settled principle that the block¬ 
ading force must be present and of sufficient 
force to be effective, and a mere notifica¬ 
tion of one belligerent that the port of the 
other is blockaded, sometimes termed a 
paper blockade, is not sufficient to establish 
a legal blockade. A bl ockad? maybe made 
effective by batteries on shore as well as by 
ships afloat, and, in ense of inland ports. 


.may be maintained by batteries command¬ 
ing the river or inlet by which it may be 
approached, supported by a naval force 
sufficient to warn off innocent and capture 
offending vessels attempting to enter; 2 
Wall. 135. In 1856 the declaration of Paris 

E rescribed blockades to be obligatory must 
e effective, that is to say, maintained by 
a sufficient force to shut out the access of 
the enemy’s ships and other vessels in 
reality. Tho United States, although not a 
party to this declaration, has upheld the 
same doctrine since 1781, when, by ordi¬ 
nance of Congress, it was declared that 
there should be a number of vessels 
stationed near enough to the port to make 
the entry apparently dangerous; Journals 
of Congress, vol. vii, p, lbC. By the con¬ 
vention of the Baltic rowers in 1780, and 
again in. 1801, the same doctrine was pro¬ 
mulgated, and in 1871, by treaty between 
Italy and tho United States, a clearer and 
more satisfactory definition of an effective 
blockade was agreed upon, as follows : “ It 
is expressly declared that such places only 
shall be considered blockaded as shall be 
actually invested by naval forces capable 
of preventing the entrance of neutrals, and 
so stationed as to create an evident danger 
on their part to attempt it.” 

The government of the United States has 
uniformly insisted that the blockade should 
be made effective by the presence of a com¬ 
petent force stationed and present at or 
near the entrance of the port; 1 Kent *145, 
and the authorities by liim cited. And see 
1 C. Rob. Adm. 80; 4 id. 60; 1 Act. Prize 
Cas. 64 ; and Lord Erskine’s speech, 8th 
March, 1808, on the orders in council, 10 
Cobbett, Pari. Deb. 949,950. But “ it is not 
an accidental absence of -the blodkading 
force, nor the circumstance of being blown 
off by wind (if the suspension and the 
reason of the suspension are known), that 
will be sufficient in law to remove a block¬ 
ade;” 1 C. Rob. Adm. 86, 154. But negli¬ 
gence or remissness on the part of the 
cruisers stationed to maintain the blockade 
may excuse persons, under certain circum¬ 
stances, for violating the blockade; 3 C. 
Rob. Adin. 150 ; 1 Act. Prize Caa. 59. 

Neutrals. To involve a neutral in tho 
consequences of violating the blockade, it 
is indispensable that he should have due 
notice of it. This information may be com¬ 
municated to him in two ways; either 
actually, by a formal notice from the block¬ 
ading power, or constructively, by notice 
to his government, or by the notoriety of 
the fact ; 2 Black 635 ; 6 C. Rob. Adm. 367; 
2 id. 110, 128 ; 1 Act. Prize Cas. 61. Formal 
notice is not required ; any authentic infoi 
maiion ia euffioient; l C. Rob. Adm. 884 : 
5 id. 77, 286; Edw. Adm. 203 ; 8 Phill. 
Int. Law 897 ; 24 Bost. L. Rep. 27G ; Hall, 
Int. L. 048; it is a settled rule that a vessel 
in a blockaded port is presumed to have 
notice of a blockade as soon as it begins ; 2 
Black 030. 

Generally the mouth of a river, roadstead, 
or portion of the coast mav be blockaded,but 
if the river is the natural highway by which 
to reach neutral territory it cannot be thus 
interfered with. So during the American 
Civil War the Rio Grande could not be 
blockaded ; Snow, Lect. Int, Law 152. 

Breach. A violation may be either by 
going into the place blockaded, or by 
coming-out of it with a cargo laden after 
the commencement of the blockade. Also 
placing himself so near a blockaded port as 
to bo in a condition to slip in without obser¬ 
vation, is a violation of the blockade, and 
raises the presumptiou of a criminal intent; 

G C. Rob. Adm. 30, 101, 162; 7 Johns. 47 ; 

1 Edw; Adm. 202 ; 4 Cra. 185; 3 Wall. 83. 

\ The sailing for a blockaded port, knowing 
' it to be blockaded, is held by the English 
prize courts to be such an act as may charge 
the party with a breach of the blockade; 
British instructions ?to their fleet in the 
West India station, an. 5, 1804; and the 
same doctrine is recognized in the United 
States ; 5 Cra. 335 ; 9 id. 440 ; lKcnt *150; 

8 WqLL Cl 4; 3 Phill. Int. Law 307; Hall. 
Int L. 603 ; 24 Bost. L. Rep. 27<k See 4 
Cra. 165; 6, id. £0; 2 Johns. Cas, 190, 4G9; 
10 Moore, P. C. 53. 
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But in the course of long voyages. sailing 
for a blockaded port. contingently, might 
bo permitted. if inquiry were afterwards 
made at convenient porta: 6 Cra. 2ft : 5 
Hob. 70; 3 Wash. C. C. 2-13 uhwt the ordi¬ 
nance of 1781 authorized the condemnation 
of vosels “ destined “ to any blockaded port, 
without any qualification based upon prox¬ 
imity or notice. A neutral vessel in dis¬ 
tress may enter a blockaded port ; 7 Wall. 
S54. 

Penalty. When the ship has contracted 
guilt by a breach of the blockade she may 
be taken at anv time before the end of her 
voyage ; but the penalty travels no further 
than the end of her return voyage; 3 
0. Rob. Adm. 128 ; 3 id. 147 ; 6 Wall. 662. 
When taken, the ship is confiscated ; and 
the cargo is always, prima /arte, implicated 
in the guilt of the owner or master of the 
ship; and the burden of rebutting the pre¬ 
sumption that the vessel was going in for 
the benefit of the cargo, and with the direc¬ 
tion of the owners rests with- them; 1 
C. Rob. Adm. 07,130; 3 id. 173; 4 id. 03 ; 1 
Edw, Adm. 89. See, generally, 2 Brd. Civ. 
& Adm. Law 314; Chit. Com. L. tit.* 
Blockade; Chitty, L. of N. 128,147 ; 1 Kent 
143 ; Marshall. Ins. See also the declaration 
respecting Maritime Law, signed by the 
plenipotentiaries of Great Britain, Austria, 
France, Prussia, Russia, Sardinia, and 
Turkev, at Paris, April 10, 1850 : Appendix 
to Phill. Ink Law. 3d Eng. ed. 650 ; wheat. 
Int Law; Vattel, Law of Nations; Snow, 
Lact Int. Law 146. 
c ee Pacific Blockade. 

BLOOD. Relationship : stock ; family. 

1 Roper, Leg. 103; 1 Belt, Suppl. Ves. 365. 
Kindred. Bacon, Max. Reg. 18. 

Brothers and sisters are said to bo of the whole 
blood U they have the same father and mother, and 
of the half-blood If they have ooly one parent in com¬ 
mon. 5 Whart. 477. See 76 BL 166; lfVee. 107. 

Sec Full Blood. 

BLOOD STAINS. Blood stains, as 
those found upon the person or clothing of 
the party accused, have always been recog¬ 
nized among the ordinary indicia of crime. 

4 Am. & Eng. Ency. 2nd ed., 587 ; 35 N. Y. 
60. That a spot or stain is blood may be 
testified to by anv witness who has observed 
it, and who is able from such observation to 
state the fact; it is unnecessary that he 
should be able to give an expert opinion. 
Id.; 49 Cal. 485 et al. But the opinion of an 
expert on a question of blood stain may be 
competent evidence. Thus expert testimony 
is admissible to show that upon examination 
by means of the microscope, certain spots 
were found to be of human as distinguished 
from animal .blood. Id.; 43 Me. 132 et at. 
Moreover, it is competent for experts to 
testify as to the direction of the flow of the 
bl oa as indicated by the appearance of the 
stun. Id.; ibid. But where experts were 
sought to be introduced to give their opinions 
as to the relative position of two combatants 
as indicated by the blood marks, upon the 
shirt of one of them, the admission of the 
testimony was refused upon the ground that 
the question was not one of science, but of 
common sense as to which the jury must 
judge for themselves. Id.; 58 Miss. 370. 
Articles, such aa a piece of clothing or a 
stick belonging to the defendant, having 
spots on them resembling blood, are com per 
tent evidence to go to the jury. Id.; 33 W. 
Va. 319 : 67 Ga. 460. 

BLOODHOUND. A large smooth- 
coated hound, remarkable for its keen sense 
of smell, and ability to keep on the same 
scent; sometimes employed in tracing fugitive 
rriminals. Stand . Diet 
BLOOD WIT. An amercement for 
bloodshed. CoweL The privilege of tak¬ 
ing such amercements. Skene, 

A privilege or exemption from paying a 
fine or amercement assessed for. bloodshed. 
Cowel; Ken nett, Paxoctu Ant.; Termes de 
la Leg. 

BLUE LAWS. A often applied 
to severe laws for the regulation of religious 
and personal conduct in the oofonies of 
Connecticut and New Haven; any 

rigid Sunday laws or religious regulations. 


The best account of the Blue Laws is by 
Trumbull, “Thb True Blue Laws of Con¬ 
necticut and New Haven, and the False 
Blue Laws invented by the Rev. Sam'l 
Peters, etc.” The latter reference ie to a 
collection without credit. Bee also Hin- 
man ; Bohmucker, Blue Laws; Barker, 
Hist. & Antiq. of New Haven ; Peters, Hist. 
Conn. ; Fisk’e, Beginnings of New England 
238. 

BLUE SKY LAWS. laws that have 
been enacted in about half the states of thus 
country for the purpose of protecting the 
public “against the imposition of unsub¬ 
stantial schemes and the securities based 
upon them,” deriving their name from the 
fact that they are aimed at “speculative 
schemes which have no more basis than f:> 
many feet of blue sky.” Fletcher, 7 Cyclo¬ 
pedia Corporations, 7714 ; 242 U. S., 550. 

EOARD OF SPECIAL INQUIRY. 

A board consisting of three members selected 
from the immigrant officials in the service 
for prompt determination of cases ot aliens 
detained. Such boards have the authority 
to determine whether on alien who has been 
duly held shall be allowed to land or be 
deported. They keep records, and the 
decision of any two members of a board 
prevails and is final, subject to appeal by the 
alien or a dissenting member through the 
Commissioner of Immigration at the port 
of arrival and Commissioner General of 
Immigration, to the Secretary of the Treasury 
whose decision shall then be final. The 
board is an instrument of the executive 

C ower, not a court, and the duties of the mein- 
ers are administrative. 202 U. S. 283-285. 

BOARD OF SUPERVISORS. A 

county board of representatives of towns or 
townsnipe, under a system existing in some 
states, having charge of the fiscal affairs of 
the county. 

This system originated in the state of New York, 
and has been adopted in Michigan, Illinois, Wiscon¬ 
sin, and Iowa. The board, when convened, forms a 
deliberative body, usually acting under parliamen¬ 
tary rules. It performs the same duties and exer¬ 
cises like authority as the Comrrr Commissions* or 
Board of Cmx> Authority In other states. See. 
generally, Baines's Township* Laws of Mich., and 
Haines's Town Laws of Ill. A wls. 

BOARDER. One who makes a special 
contract with another person for food with 
or without lodging. 7 Cush. 424; 36 Iowa 
051. To be distinguished from a guest of 
an innkeeper; Story, Bailm. § 477; 2fl Vt. 
843; 20 Ada. N. s. 371; 7 Cuah. 417. See 
Edwards, Bailments § 466. 

In a boarding-house, the guest is under 
an express contract, at a certain rate, for a 
certain time ; but in an inn there is usually, 
no express engagement; the guest, being 
'on his way, is entertained from day to day 
according to his business, upon an implied 
contract; 2 E. D. Smith 148; 24 How, Pr. 
62 ; 11 atm. 484. u a person comes upon 
a special contract to board and sojourn at 
the inn, he is not, in the sense of the law, 
a guest, but a “boarder.” 6 B, Mon. (Ky.) 
75. 

BOAT. A boat does not pass by the sale 


Park- Ins. 8th ed.^120. But see 17 Mam. 
405 ; 2 Marsh. 727. Insurance on a ship 
covers her boats ; 24 Pick. 172 ; 1 Mann, s 
R. 892 ; 1 Para. Marit. Law 72, n. 

BOO (Box.). A writing; a book. Used 
of the laruLboce , or evidences of title among 
the Saxons, corresponding to modern deeds. 
These hoc* were destroyed by W illiam the 
Conqueror. 1 Spence, Eq. Jur. 22; 1 Waahb. 
R. F. *17, 81. See l PolL & Maiti. 472 r 
571 ; 2 id. 12, 86. 

BOO HORDE. A place where books, 
evide n ces, or writing* are ‘kept. Cowel. 
These were generally in monastery. 1 
Spence, Eq. Jur. 22, 

BOO LAND. Allodial lands held by 
written evidence 6f title. 

Such lands might be granted upon such terms as 
the owner should see Dt, by greater or less estate, 
to take sffeoi presently, or af a future time, or on 


P. *17; 4 Kent 441. 

BODY. A person. Used of a natural 
body, or of an artificial one created by law, 
os a corporation. 

A collection of laws ; that is, the embodi¬ 
ment of the laws in one connected state¬ 
ment or collection, called a body of laws. 

In practice when the sheriff returns cepi corpus 
to a capias, the plaintiff may obtain a rule, before 
special ball has been entered, to bring In the body; 
and this must be done either by committingthe de¬ 
fendant or entering special ball. See Dead Body. 

BODY CORPORATE. A corporation. 
TIiis is an early and undoubtedly correct 
term to apply to a corporation. Co. Litt. 
250 a : Ay Line, Par. 190 ; Ang. Corp. § 0. 

BOLIVIA. A republic of South Amer¬ 
ica. It has a president who is elected by 
universal suffrage for four years and a 
ministry of five members. It has a con- 

f ress of two houses, both elective. It is 
ivided into seven judicial districts, each 
having a superior court composed of five 
members to which is attached an attorney- 
general. It has district judges, judges of 
instruction. The supreme court is the 
highest judicial authority in the republic. 

BONA (Lat. bonue). Goods; personal 
property; chattels, real or personal; real 
property. 

Bona et satalla (goods and chattels) Includes all 
kinds of property which a man may possess. Id the 


Kinds or property wnicn a man may dosssss. Id the 
Roman law It signified every kind or property, real, 
personal, and mixed ; but chiefly It was applied to 
real estate , chattels being distinguished by the 
words effects* movables, etc. Bona were, however, 
divided Into bopo. mobilia and bona immobilia. It 
is taken in the civil law in nearly the sense of biens 
in the French law. See Nulla Bona. 

BONA CONFB3CATA. Goods con¬ 
fiscated or forfeited to the imperial JUc or 
treasury. 1 Bla. Com. 299. 

BONA FELONUM (Lat.). Goods of 
felons ; the goods of one convicted of felony. 

BONA FIDE HOLDER. A pur¬ 
chaser of a note for value complete and 
regular on its face, without notice of defects, 
is a “bona fide holder.” 152 Ky. 336, 153 
S. W. 450. See Bona Fide Holder for 
Value. 

BONA FIDE HOLDER FOR 
V ALUE. A holder in good faith ; honestly ; 
without fraud, deceit, or collusion ; in igno¬ 
rance of the right or claim of a third party. 
4 A. & E. Ency. (2nd cd.) 615. See Holder 
in Due Course. 

BONA FIDE HOUSEKEEPER. A 

married woman living with her fifteen year 
.old bod apart from her husband but undi¬ 
vorced from him, iB a bona fide housekeeper, 
and is entitled to a homestead exemption. 
The fact that her husband is contributing to 
her support does not affect her status. 77 
S. W. 382. 

BONA FIDE POSSESSOR. Where 
a man shall be said to be a “bona jide posses¬ 
sor,” is, where the person possessing, is 
ignorant of all the facts and circumstances 
relating to his adversary’s t it ie. 4 T. B. 
Mon. (Ky.) 60. 

BONA FIDE PURCHASER, One 

who buys property of another without notice 
that some third person has a right to, or 
interest in, such property, and pays a full 
and fair price for the same at the time of 
such purchase, or before he has notice of the 
claim or interest of such other in the property. 
4 Am. & Eng. Ency. (2nd ed.) 615 ; 65 Barb. 
(N. Y.) 231. See Purchaser for Value 
and Without Notice. 

A “bona fide purchaser” for a valuable 
consideration is one who in good faith buys 
the land and pays therefor. 135 Ky. 94, 
121 S. W. 981. 

BONA FIDES. Good faith, honesty, 
as distinguished from mala fldes (bad faith). 

Bona fide. In good faith. See Pur¬ 
chaser for Value without Notice. 

BONA FORIBFACTA. Forfeited 
goods. 1 Bla. Com. 299. 

BONA FUGITIVORUM (Lat.) Goods 
of fugitives; the proper goods of him who 
flies for felony. 


BONA GRATIA. 
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BONA GRATIA. Voluntarily; by 
mutual consent. Used of a divorce ob¬ 
tained by the agreement of both parties. 

BONA GUSTUBA. Good behavior. 

BONA MOBITiIA. In Civil Law. 

Movables. Those things which move them¬ 
selves or can be transported from one place 
to another; which,are not intended to 
make a permanent par t of a farm, heritage, 
or building. 

BONA NOTABTTiIA. Chattels or 

? ;oods of sufficient value to be accounted 
or. 


Where a decedent leaves poods of sufficient 
amount (Aona notnbilia) In different dioceses, ad¬ 
ministration is (minted by the motropolit&n, to pre¬ 
vent the confusion arising from the appointment of 
many different administrators; 2 Bla. Com. Wl>; 
Rolle, Abr. 608; Williams, Ex. 7th ed. The value 
neec.ssary to constitute property bona notnbilia has 
varied at different periods, but was filially eatab¬ 
le kohl at £5. in 1UJ3. 

BONA PATRIA. In Scotch Law. 

An assizD or jury of country hien or good 
neighbors. Bell, Diet. 

BONA PERITURA. Perishable 
goods. An executor, administrator, or 
trustee is bound to use due diligence in dis¬ 
posing of perishable goods, such as fattened 
cattle, grain, fruit, -or any other article 
which may be worse for keeping ; Bacon, 
Abr. Executors; 1 Rolle, Abr. 910; 5 Co. 
9 ; Cro. Eli z. 5L8 ; 3 Munf. 233; 1 Beatt. 
Ch. 5, 11; Dane, Abr. Index. A carrier is 
in general not liable for injuries to perish¬ 
able goods occurring withoutliisnegligence; 
7 L. R. Ch. 573; 1 C. P. D. 423. He 
may discriminate in favor of such goods, if 
pressed by a rush of business ; GO 111. 234 ; 
33 Mich/G; 20 Wis. 594. See Perishable 
Goods. 

BONA VACANTIA. Goods to which 
no o:ie claims a property, as shipwrecks, 
treasure-trove, etc.; vacant goods. 

Those ho iia vacantia belonged, under the common 
1W, t > t!ic finder, except in certain Instances, when 
tli^y v.-oro the property of the king. 1 Sh&raw. Bla. 

Com. i£is, n. 

BONA WAVTATA. Goods waived or 
thrown away by a thief in his fright for 
fear of being apprehended. By common 
law such goods belonged to the sovereign. 
1 Bla. Com. 29G, 

BOND. An obligation in writing and 
under seal. 2 S. & R. 502 ; 11 Ala. ID ; 1 
Harp. 434; 1 Blackf. 241 ; 0 Vt. 40; 1 
Baldw. 120. 

It may be single— simplex obligatio —as 
where the obligor obliges himself, liis heirs, 
executors, and administrators, to pay a cer¬ 
tain sum of money to another at a day 
named, or it may be conditional (which is 
the kind more generally used), that if the 
obligor does some particular act, the obli¬ 
gation shall be void, or else shall remain in 
full force, as paymentof rent, performance 
of covenants in a deed, or repayment of a 
principal sum of money, borrowed of the 
obligee, with interest, which principal sum 
is usually one-half of thepcualsum specified 
in the bond. 

There must be proper parties ; and rfo 
pei75on can take the benefit of a bond except 
the parties named therein ; Hob. 9 ; 14 Barb. 
59 ; except, perhaps, in some cases of bonds 
given for the performance of their duties 
by certain classes of public officers ; 
4 Wend. 414 ; 8 Md. 287 ; 4 Ohio N. s. 418 ; 
7 Cal. 551 ; 1 Grant, Cas. 359; 3 Ind. 431. 
A man cannot be bound to himself even in 
connection with others ; 5 Cow. 088. See 
3 Jones, Eq. N. C. 311. But if a bond is 
given by the treasurer of a corporation to 
the directors as a class, of which he is one, 
it is not for that reason invalid ; 87 Ill. 
App. 403. If the bond run to several per¬ 
sons jointly, all must join in suit for a 
breach, though it be conditioned for the 
performance of different things for the 
benefit of each ; 2 N. Y. 388. 

The instrument must be in writing and 
sealed ; 1 Baldw. 129 ; G Vt. 40 ; but aaeal- 
ing sufficient where the bond is made is held 
sufficient though it might be an insufficient 
sealing if it had been made where it is sued 
on ; 2 Caines 862. The signature and seal 
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maybe in nny part of the instrument; 

7 Wend. 343. See G9 Miss. 221. An in¬ 
strument irtJt under Beal is not a bond and 
will not satisfy a statute requiring an ap¬ 
peal bond ; 48 Mo. App. 62G ; although* in 
the body thereof it is recited that the par¬ 
ties there to have set their hands and seals ; 

25 Fla. 734, 

It must be delivered by the party whose 
bond it is to the other; 13 Mu. 1; 5 Gray 
440 ; 11 Ga. 280 ; 70 Md. 109. See 37 N. H. 
306 ; Bacon, Abr. Obligations , C. But the de¬ 
livery and acceptance may be by attorney ; 

10 Ind. 1. Thedate is not considered of tlie 
substance of a deed ; and therefore a bond 
which either has no date or an impossible 
one is still good, provided the real day of its 
being datea or given, that is, delivered, can 
be proved ; 2 Bla. Com. 304; Corny ns. Dig. 
Fait , B, 3 ; 3 Call. 309. There is a presump¬ 
tion that a deed was executed on the day 
of its date; . Steph. Dig. Ev. Art. 87; 5 
Denio 290. 

Tho condition is a vital part of a condi¬ 
tional bond, and generally limits and deter¬ 
mines the amount to be paid in case of a 
breach ; 7 Cow, 224 ; but interest and costs 
may be added ; 12 Johns. 350 ; 2 Johns. Cas. 
340 ; 1 E. D. Sm. 230 ; 1 Heinpst. 271. Tho 
recovery against a surety in a bond for the 
payment of money is not limited to tho 
penalty, but may exceed it so far as neces¬ 
sary to include interest from the time of the 
breach. So far as interest is payable by 
the terms of the contract, and until default 
made, it is limited by the penalty ; but after 
breach it is recoverable, not on the ground 
of contract, but as damages, which the law 
gives for its violation : 18 N. Y. 35. See 
124 Pa. 58. The omission from a statutory 
bond of a clause which does not affect the 
rights of the parties, and imposes no harder 
terms upon the obligors, does not invalidate 
it; 53 Pa. 198. 

Where a bond is for the performance of 
an illegal contract the parties arc not bound 
thereon ; 80 Ala. 179. 

On the forfeiture of the bond, or its be¬ 
coming single, tho whole penalty was for¬ 
merly recoverable at law; but here the 
courts of equity interfered, and would not 
permit a man to take more than in con¬ 
science he ought, viz.; his principal, interest, 
and expenses in case the forfeiture accrued 
by non-payment of money borrowed, the 
damages sustained upon non-performance 
of covenants, and the like. And the like 
practice having gained some footing in the 
courts of law, the statute 4 & 5 Anne, c. 16, 
at length enacted, in the same spirit of 

n , that, in case of a bond conditioned 
e payment of money, the payment 
or tender of the principal sum due with 
interest and costs, even though the bond f 
were forfeited and a suit commenced there- | 
on, should be a full satisfaction and die- ; 
charge ; 2 Bla. Com. 840. \ 

All of the obligors in a joint bond are 
presumed to be principals, except such as 
nave opposite their names the word 
“security;" 82 Va. 751. 

If in a bond the obligor binds himself, 
without adding his heirs , executors, and ad¬ 
ministrators, the executors and adminis¬ 
trators are bound, but not the heir; Shep¬ 
pard, Touchst. 869 ; for the law will not 
imply the obligation upon the heir; Co. 
Litt. 209 pi. 

If a bond lie dormant for twenty years, 
it cannot afterwards be recovered ; for the 
law raises a presumption of its having been 
paid, and the defendant may plead solvit ad 
diem to an. action upon it ; 1 Burr. 434 ; 4 
id. 1663. And in some cases, under partic¬ 
ular circumstances, even, a less time may 
found a presumption ; 1 Term 271 ; Cowp. 
109. The statute as to the presumption of 
payment after twenty years is in the nature 
of a statute of limitations. It is available 
as a bar to an action to recover on the in¬ 
strument, but not where the party asks 
affirmative re lie? based upon the fact of 
payment; 12 N. Y. 409 ; 14 id. 477. 

Promissory noles held on a third person 
are “bonds’ 5 rime all wrilU-n insirunu iiU 
are raised to the dignity of sealed instru¬ 
ments, und Bueh notes puss under a devise 
of bonds. 144 Ky 794, 139 S. W 90S. See 


Lottbkv Bond. 

Forthcoming Bond. A bond conditioned 
that a certain article shall be forthcoming 
at a certain time or when called for. 

General Mortgage Bond. A bond 
secured upon an entire corporate property, 
parts of which are subject to one or 
more prior mortages. 

Heritable Bond. In Scotch Law, 
a bond for a bum of money to which is 
joined a conveyance of land or of heritage, 
to be held by the creditor in security of the 
debt. 

Income Bonds. Bonds of a corporation 
the interest of which is payable only when 
earned and after payment of interest 
upon prior mortgages. 

Lloyd’s Bond. A bond issued for work 
done or goods delivered and faring 
interest. This was a device of an English 
barrister named Lloyd, by which rail¬ 
way and other companies did, in fact, 
increase their indebtedness without 
technically violating th^ir charter pro¬ 
visions prohibiting tiie increase of debt. 
Municipal Bond. q. v. 

Railway Aid Bonds are issued by 
municipal corporations to aid in the con¬ 
struction of railways. The power to sub¬ 
scribe to tbe stock of railways, and to issue 
bonds in pursuance thereof, does not belong 
to towns, cities, or counties, without special 
authority of the legislature, and the power 
of the latter to confer such authority, 
where the state constitution is silent, has 
been a much-contested question. The 
weight of the very numerous decisions is in 
favor of the power, although in several of 
tho states the constitutions, or amendments 
thereof, prohibit or restrict the right of 
municipal corporations to invest in the stock 
of railway or similar corporations; 21 Pa. 
147 ; 47 id. 189 ; 20 Wall. 655, 660; 92 111. 
Ill ; 111 Mass. 454, 4C0 ; 99 U. S. 80; 103 
id. 634 ; 122 id. 306 ; 147 id. 91 ; 148 id. 893; 
149 id. 122 ; 152 id. 473 ; 154 id. 54G ; 155 id. 
4 ; 62 Fed. Rep, 718 ; 54 id. 823 ; 02 id. 77D ; 
63 id. 70; 13 Cent. L. J. 297 ; Dill. Mun. Corp. 
4th ed. §508 ; Beach, Pub. Corp, 895 ; Pierce, 
Railr. 87 ; and articles in 20 Am. L. Reg. 
737: 26 id. 209, 608. 

The recital in bonds issued by a municipal 
corporation in payment of a subscription 
to railroad stock, that they were issued 
“ in pursuance of an act of the legisla¬ 
ture . . . and ordinances of the city 
j council . . . passed in pursuance thereof, 

| does not put a bona fide purchaser for value 
upon inquiry as to the terms of tlie ordi¬ 
nances under which the bonds were issued, 
nor does it put him on inquiry whether a 
proper petition of two-thirds of the residents 
fiaa been presented to the common council 
before it subscribed for the stock ; 1G1 U. 8. 
434 ; and recitals in county bonds, that they 
are issued in pursuance of an order of the 
court, etc., as a subscription to the capital 
stock, estop the county issuing them as 
against an innocent purchaser from allow¬ 
ing that the bonds are void because in fact is¬ 
sued as a donation to the railroad company, 
whereas the statute only authorized a sub¬ 
scription to its stock ; 73 Fed. Rep. 927 ; 
where a county, under authority from the 
state, issued its bonds in payment of a sub¬ 
scription to stock in a railway company, 
made upon a condition which was never 
complied with, an # d which was subsequently 
waived by the county, and received and held 
the certificates and paid interest on its bonds 
and refunded them under legislative author¬ 
ity, the bonds originally issued were held 
valid in the hands of a bona fide holder for 
value before maturity ; 101 U. S. 859 ; where 
there is a total want of power to subscribe 
for such stock and to issue bonds in pay¬ 
ment, a municipality cannot estop itself by 
admissions or by issuing securities in negoti¬ 
able form, nor even by receiving and enjoy¬ 
ing the proceeds of such bonds; ia.; 
where-a municipality is empowered to sub¬ 
scribe, whether with or without conditions, 
as it may think fit, and the conditions are 
such as it chooses to impose, a municipality 
can waive such self-imposed conditions, 
provided the wuiver is made by the munic¬ 
ipality itself and not by its mero agents ; 
id. 
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Straw Bond. A bond upon which 
1 $ usoxl either the name of fictitious persons, 
or tiuwe unable to jv*v the sum guaranteed; 
generally applunlto insufficient bail bonds, 
improperly taken, and designated by the 
term * 1 stnuv hail. ’ 

See Joint ; Joint and St\i;n.\u Uond. 

BOND DIVIDEND. See Stock ; 
Dividend. 

BONDAGE. A term which has not 
obtained a juridical use distinct from the 
vernacular. in wllicli it is either taken as a 
aynonrm with slavery, or as applicable to 
uit kind of personal servitude which is in¬ 
voluntary in its continuation. 

TTi« propriety of making It a distinct Juridical 
terra depends upoo the sense given to the word 
slurry. If *im«r be understood to mean, exclu¬ 
sively, a natural person wUo, In lkw, Is known as an 
object In respect to which legal persona may have 
rights of possession or property, as In respect to 
domestic animals and inanimate things. It la evident 
that any oao who b regarded as a legal person, ca¬ 
pable of rights and obligations Id other relations, 
while boon! by Law to render sex vice to another, ts 
not a slave In (ho same sense of the word. Such a 
on a stands in a legal relation, being under an obll- 

f ation correlative to the right of the person who Is 
y law entitled to. his service, anti, though not an 
oojeet of property, nor possessed or owned as a 
chattel or thine, he Is a person bound to the other, 
and may be called a bondman, in distinction frqm a 
•lore as above understood. A greater or less num¬ 
ber of rights may be attrlbutea to persons bound to 
render service. Bondage may subsist under many 
forrat. Where the rights attributed ard such as 
can be exhibited in very limited -spheres of action 
onlv. or are very imperfectly protected, (t may be 
difficult to see wherein the condition, though nomi¬ 
nally that of a legal person, differs from chattel 
slavery. Still, the two conditions have been plainly 
distinguishable under many legal systems, and even 
as exisiinjxftt tho same time unaer one source of 
law. The Hebrews may have held persons of other 
nations as slaves of that chattel condition which an¬ 
ciently was recognized by the laws of all Asiatic 
and European nations; but they held persons of 
thoir own nation In bondage only os legal persons 
capable of rights, while under an obligation to 
serve. C >bb’a Hist. Skotch, ch. 1. When the serf¬ 
dom of feudal times .was first established, the two 
con ditions were coexistent In every port of Europe 
(ibid. ch. 7*. though afterwards the bondage of serf¬ 
dom was for a long period the only form known 
there until the revival of chattel slavery, by the 
Introduction of no^ro slaves Into European com¬ 
merce. In the sixteenth century. Every villein’ un¬ 
der the English Law was clearly a legal person capa¬ 
ble of some legal rights, whatever might be the na¬ 
ture of his services. Co. Lltt. 12) b ; Coke, 3d Inst. 

^ 45. But at the first recognition of negro slavery 
In the jurisprudence of England and her colonies, 
the slave was clearly a natural person, known to the 
Law &j an object of possession or property for others, 
having no legal personality, who therefore, In many 
legal respects, resembled a thing or chattel. It to 
true that the moral responsibility of the slave and 
the duty of others to treat him os an accountable 
human being and not as a domestic animal were al¬ 
ways tnor^or leas clearly recognized in the criminal 
jurlspru Jeaee- There has always been in his con¬ 
dition a mingling of the qualities ol person and of 
thing, which has led to many legal contradictions. 
But while no rights or obligations, in relations be¬ 
tween him and other natural persons such as might 
be judicially enforce 1 by or against him, were attri¬ 
buted to him, there was a propriety in distinguish¬ 
ing the condition as chattel slavery, even though the 
terra itself implies that there Is an essential distinc¬ 
tion between Buch a person aud natural things, of 
which It seems absurd to say that they are either 
free or not free. The phrases i»iriar rerum, fan- 
auain bona, are aptly used by older writers. Tho 
b>odage of the villein could not be thus character¬ 
ized ; and there Is do historical connection between 
ths principles which determine l the existence of the 
one and those which ssnctlonel the other. The law 
of English villenage furnished no rules applicable 
t > negro slavery In America. 6 Rand. 080, 088; 2 
HILL Ch. 9. C. *» ; 9 Go. 5G1; 1 Hunl, Law of Free¬ 
dom and Bondage, cc. 4. 5. Slavery In the colonies 
was entirely distinct from the condition of those 
white persons who were held to service for years, 
which was involuntary In Its continuance, though 
founded In most Instances on contract. Three per¬ 
sons had legal rights, not only In respect to the com¬ 
munity at large, but also in respect to the person to 
whom they owed service. 

In the American slaveholding states before the 
Civil War. the moral personality of those held In the 
customary slavery was recognized by jurisprudence 
and statute to an extent which makes It difficult to 
say whether, there, slaves were by law regarded as 
things and not Legal persons (thoogh subject to the 
lan*s which regulate the title and transfer of prop¬ 
erty). or whether they were still things and prop¬ 
erty in the same sense and degree in which they 
were so formerly. Compare laws and authorities in 
Cobb’s Law of Negro Slavery, cb. lv., v. 

The Emancipation Proclamation of January 1, 
1801, and the subsequent amendments to the consti¬ 
tution of the United States, have rendered the views 
entertained by jurists on the subject purely specu¬ 
lative, as slavery has ceased to exist within the bor¬ 
ders of the republic. , 

The Emancipation Proclamation was loued by 
President Lincoln as commander-in-chief of the 
army and navy of the United States during the ex¬ 
istence of armed rebellion, and by Its tons pur¬ 
ported to be nothing more than “ a fit ml necessary 
war measure for suppressing said rebellion.” By 
virtue of this power. It was therein ordered and de¬ 


clared that ail persons held as slaves within oertaln 
designated states, and parts of states, were and 
henceforward should he frees And that the executive 
government of the United States, Including the 
military and naval authorities thereof, should rec¬ 
ognise And maintain the freedom of said persona 
The proclamation was not meant to apply to those 
states or parts of states not In rebellion. 

The constitutionality of this measure has been a 
subject of some doubt, the prevailing opinion being 
that it could be supported as a war measure alone, 
and apply where the slave holding territory was 
actually subdued by the military power of the 
United Slates ; Id wall. 08. In South Carolina, it 
has been held that slavery was not abolished by the 
Emancipation Proclamation, and the same view was 
sustained In Texas; 18 S. C. Eq. 806 ; 81 Tex. 604. 
In Louisiana, 90 La, Ann. 109. and Alabama, 48 
Ala. 309, the opposite view is held. But see 44 Ala. 
70. In Mississippi the question of the time when 
slavory was abolished Is loft open ; 48 Miss. 108. 

The provisions of Amendment XIII. to the consti¬ 
tution, proclaimed Dec. 18, 1805, may fairly be con¬ 
sidered as the definite settlement of the question of 
slavery in the United States. It declares, “ 1. Nei¬ 
ther slavery nor Involuntary servitude, except as a 
punishment for crime, whereof the party shall have 
been duly oonvlcted, shall exist within the United 
States, or any place subject to Its jurisdiction. 2. 
Congress shall nave power to enforce this article by 
appropriate legislation. ” See Slavs. 

BONDED WAREHOUSE.’ A gov¬ 
ernment warehouse, or one under the control 
of the government, where imported merchan¬ 
dise may be stored under bond pending the 
payment of duties thereon. The goods are 
abandoned to the government if at the end 
of three years the duties ore still unpaid. 
95 U. S. 192 ; 24 A. & E. Eney. T L. (2nd cd.) 
912. 

BONIFICATION OF TAX. Re¬ 
mission of a tax by U»e German Government 
originally imposed on merchandise when 
sold by manufacturers for consumption or 
sale in the markets of Germany. The remis¬ 
sion is made when the goods arc purchased 
in bond or consigned while in bond for 
exportation to a foreign country. It is a 
special advantage extended by the govern¬ 
ment in aid of manufacturers and trade, 
having the same effect aa a bonus or draw¬ 
back (q. to), aa distinguished from a rebate. 
109 U. S. 23. 

BONIS NON AMOVENDIS. A 
writ addressed to the sheriff, when a writ 
of error lias been brought, commanding 
that the person against whom judgment 
has been obtained be not suffered to remove 
his goods till the error be tried and deter¬ 
mined. Reg. Orig. 101. 

BONITABIAN OWNERSHIP In 
old Roman law, a species of equitable 
ownership as distinguished from strict legal or 
queritarian ownership; recognised by the 
praetor, and protected by him; called 
dominium bonilarium. Hunter's Rom. 1.. 
(2nd ed.) 263; Black. See Qieiutarian 
Ownership. 

BONO ET MATA A special writ of 
jail delivery, which formerly issued of 
course for each particular prisoner. 4 
Bla. Com. 270. 

BONUS. A premium paid to a grantor 
or vendor. 

A sum exacted by the state from a 
corporation as a consideration for grant¬ 
ing a charter; in such case it is clearly 
distinguished from a tax; 21 Wall. 450 ; 107 
Po. 112. 

A consideration given for what is 
received. Extraordinary profit accruing in 
the operation of a stock company or private 
corporation. 10 Ves. Cb. IBS ; 7 Sim. 684; 
2 Spence, Eq. Jur. 560. 

An additional premium paid for the use 
of money beyond the legal interest. 8 
Para. Contr. 8tli ed. *114, 150; 24 Conn. 147. 
It is not a gift or gratuity, but is paid for 
some services or consideration and is in 
addition to what would ordinarily be 
given ; 16 Wall. 452. 


In Its original sanaa of good, the word was formerly 
much used. Thus, a jury was to be composed of 
twelve good men (bon( homines) : 8 Bla. Com. MS: 
bonus judex (a good Judge). Co. Lit*. MS. 

BONUS BONDS. Bonds issued ns u 
bonus to the subscribers to the stock of a 
corporation. 2 Fletch. Corp. $ 991. So 
Stock. 

BONUS STOCK. Sec Stock. 

BOOK. A general name given to every 
literary composition which is printed, but 


appropriately to a printed composition 
bound in a volume. See Copyright. 

A manuscript may, under some circum¬ 
stances, be regarded as a “ book ; ” 17 Pa, 
C. C. R. 161; 8 L. J. Ch. 105. See Cokpoh- 
ation, rroducing of ; pEiuubrjAL Plulica- 
TlU'JS. 

BOOK-LAND. In English Law. 
Land, also called charter-land^ which was 
held by deed under certain rents and fee 
services, and differed in nothing from free 
socage land. 2 Bla. v Com. 90. See 2 
Spelman, English Works 238, tit. Of 
Ancient Deeds and Charters ; Boo-L and. 

BOOK OF ACT’S. The records of a 
surrogate's court. 

- BOOK OF ADJOURNAL. In 
Scotch Law. The records of the court 
of justiciary. 

BOOK OF RATES. An account or 
enumeration of the duties or tariffs au¬ 
thorized by parliament. 1 Bla. Com. 816 ; 
Jacob, Law Diet. 

BOOK OF RESPONSES. In Scotch 
Law. An account which the director of 
the Chancery keeps particularly to note a 
seizure when he gives an order to the 
sheriff in that part to give it to an heir 
whose service has been returned to him. 
Wharton, Lex. 

BOOKS. Merchants, traders, and other 
persons who are desirous of understanding 
their affairs, and of explaining them when 
necessary, keep a day-book, a journal, a 
ledger, a letter-book, an invoice-book, a 
cash-book, a bill-book, a bank-book, and a 
check-book. See these several articles. 

It is a cause for refusing a discharge 
under the insolvent laws, in sqme of the 
states, that merchants have not kept suit¬ 
able books. 

BOOKS OF SCIENCE. In Evi¬ 
dence. Scientific booka, even of received 
authority, are not admissible in evidence 
before a jury; 5 C. & P. 78; 1 Gray 887; 
8 id* 430 ; 117 Maas. 122; s. c. lfi Am. Rep. 
401 ; 8 Bosw. 18 ; 2 Carl. 617 ; 1 Greenl. Ev. 
§ 440, a; except to contradict an expert 
who bases his opinion upon them ; 110 IU. 
219; standard medical works with explan¬ 
ation of technicalities are admissible; 2 
Ind. 617; 87 Ala. 189 ; 29 id. 558. Counsel 
may read such books to the jury in their 
argument; 46 Conn. 830 (two judges dis¬ 
senting); contra, 1 Gray 887; SON. H. 159 ; 
44 Cal. 65; 5 Bradw. 481. In 20 Tex. 898 
and 1 Chand. 178, it was held that the 
admission of such evidence was in the dis¬ 
cretion of the oourt. See also 24 Alb. L. 
J. 266, 284, 857 ; 26 Am. Law Rev. 890. See 
20 Tex. 898 ; 8 Gray 480 ; 102 Ind. 529; 67 
Cal. 13. 

The law of foreign countries may be 
proved bv printed books of statutes, re¬ 
ports, ana text writers, as well as by the 
sworn testimony of experts ; so held, In a 
learned opinion by Lowell, J., in die 
U. S. C. C. 2 T*>w. 142. See 14 Hun 400; 
168 Pa. 245 ; 85 8. W. Rep. (Tex.) 1070 ; 
contra, but without authority, 60 Fed. Rep. 
73. A scientifio witness may testify to the 
written foreign law, with or without the 
text of the law before' him ; 11 Cl. & F. 
85, 114; 8 Q. B. 208. It has been said that 
foreign law must always be proved by an 
expert; 2 Phil. Ev. 428; 1 Greenl. Ev. 486, 
488; but see Westl. Pr. Int. Law, 8d ed. 
§ 866; but the court may in its discretion 
require the printed book of law to be pro¬ 
duced in order to corroborate the witness; 
106 U. 8. 546. 

BOOM. An enclosure formed upon the 
surface of a stream or other body of water, 
by means of spars, for the purpose of collect¬ 
ing or storing logs or timber; 10 Am. & 
Eng. Ccrp. Cas. 899; A. & E. Encyo. 

In logging, a chain or barrier of floating 
lops to retain timber or sAW-logs behind or 
within it. To obstruct by means of a boom, 
as to boom a river. To collect or pen within 
a boom. Stand. Diet. 

BOOH COMPANY. A oompany 
formed for the purpose of improving 
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streams for the floating of logs, bj means 
of booms and other contrivances, and for 
the purpose of running, driving, booming, 
and rafting logs. 10 Am. & Eng. Corp. Cas. 
390 ; A. & E. Encyo. ' 

BOON-DAYS. Certain days in the 
year on which copyhold tenants were 
bound to perform certain services for the 
lord. Called, also, due-days. Whishaw. 

BOOTLEGGER. Any person who 
shall by himself, or his employee, servant 
or agent, for himself or any person, company 
or corporation, keep or carry around on his 
person, or in a vehicle, or leave in a place 
for another to secure, any intoxicating liquor 
as herein defined, with intent to sell or dis¬ 
pose of the same by gift or otherwise, or who 
shall within this state { in any manner, 
directly or indirectly, solicit, take, or accept, 
any order for the sale, shipment, or delivery 
of intoxicating liquor, in violation of law, 
shall be termed a bootlegger. > Thorpe,. 
National and State Prohibition, 196; 191 
N. W. 357 ; 195 Iowa 43. 

Under the Volstead Act, boot legging is not 
a crime, but only a nuisance. See National 
Prohibition Act. 

BOOTY. The capture of personal prop¬ 
erty by a public enemy on land, in contra¬ 
distinction to prize, which is a capture of 
such property by such an enemy on the 
sea. 

After booty has been in complete pos¬ 
session of the enemy for twenty-four hours, 
it becomes absolutely his, without any 
right of postliminy in favor of the original 
owner, particularly when it has passed oon« 
fide into the hands of a neutral; 1 Kent 
110. The right to the booty, Pothier Bays, 
belongs to the sovereign; but sometimes 
the right of the sovereign, or of the public, 
is transferred to the soldiers, to encourage 
them ; Pothier, Droit de Propritti, p. 1, c. 
2, a. 1, § 2; 2 Burl. Nat. A Pol. Law, pt. 4, 
o. 7, n. 12. 

BONDAGE. A species of base tenure 
by which borxUands were helds. The ten¬ 
ants were called bordarii. These bordaril 
would seem to have been those tenants of 
a less servile condition, who had a cottage 
and land assigned to them on condition of 
supplying their lord with poultry, eggs, 
and such small matters for his table. Wni- 
shaw ; Cowel. 

BORDEREAU. In French law, a 

note enumerating the purchases and sales 
which may have been made by a broker or 
stockbroker ; also applied to the statement 
given to a banker with bills for discount or 
coupons to receive. Black ; Arg. Fr. Merc. 547. 

BORDLANDS. The demesnes which 
the lftrds keep in their hands for the main¬ 
tenance of their board or table. CoweL 

BO RD LODE. The rent or quantity of 
food whioh the bordarii paid for their lands. 
CoweL 

BORG (Sax.). Suretyship. 

Borgbriehe (violation of a pledge or suretyship) 
was a fine imposed on the 601-9 for property stolen 
within Its limits. 

A tithing in which each one became a 
surety for the others for their good behav¬ 
ior. Spelman, Gloss.; Cowel; 1 Bla. Com. 
115. 

BORN. See Birth. 

It is now settled according to the dictates 
of common sense and humanity, that a 
child en ventre sa mere . for all purposes for 
his own benefit, is considered as absolutely 
bom ; 5 S. & R. 40. 

If an infant is bom dead or at such an 
early stage of pregnancy as to be unable to 
live it is to be considered as never born ; 2 
Paige, Cli. 85. 

BOROUGH. A town; a town of note 
or importance. Cowel. An ancient town. 
Littleton § 104. A town which sends bur¬ 
gesses to parliament, whether corporate or 
not. 1 Bla. Com. 115 ; Whishaw. 

A corporate town that is not a city. 1 
M. & G. 1 ; Cowel. In its more modern 
English acceptation, it denotes a town or 


city organized for purposes of government. 
3£teph. Com. 11th ed. 33. 

It Is impassible to reconcile the meanings of this 
word given by the various authors cited, except up¬ 
on the supposition of a change of requirements nec¬ 
essary to constitute a borough at different periods. 
The only essential circumstance which underlies all 
the meanings given would seem to be that of a num¬ 
ber of citizens bound together for purposes of joint 
action, varying in the different boroughs, but being 
either for representation or for municipal govern¬ 
ment. 

In American Law. In Pennsylvania, 
the term denotes a political division, or¬ 
ganized for municipal purposes; and the 
same is true of Connecticut and New Jersey. 
Sav, Bor. L. 4 ; 23 Conn. 128; see also 18 
Ohio St. 496; 1 Dill. Mun. Corp. § 41, n. 

In Scotch. Law. A corporation erected 
by charter from the crown. Bell, Diet. 

BOROUGH COURT OF LIVER¬ 
POOL. See Passage Court, 

BOROUGH COURTS. In English 
Law. Private courts qf limited jurisdic¬ 
tion held in particular districts by prescrip¬ 
tion, charter, or act of parliament, for the 
prosecution of petty suits. 19 Geo. III. c. 
70; 3 Will; IV. c. 74; 8 Bla. Com. 80. 

BOROUGH ENGLISH. A custom 
prevalent in some parts of England, by 
which tho youngest son inherits the estate 
in preference to liis older brothers. 1 Bla. 
Com. 75. 

The custom is said by Black*tone to have been de¬ 
rived from tho Saxons, and to have been so called in 
distinction from the Norman rule of descent; 2 Bla. 
Com. 83. A reason for the custom is found in the 
fact that the elder children were usually provided 
for during tho life of the parent as they grew up, 
and removed, while the younger son usually re¬ 
mained. See, also. Bacon, Abr.; Comyns, Dig. 
Borough English; Termes de la Ley ; CoweL The 
custom applies to socage lands; 2 Bla. Com. £3. 

BORROW. While often used in the 
sense of obtaining a thing to be returned in 
specie, is not limited to that sense. There 
may be a borrowing where an equivalent 
is paid annually in the form of interest, 
though the contract be perpetual and the 
loan irredeemable. Anderson ; 39 Leg. Int. 
.98. “Borrowing” imports a promise or 
understanding that what is borrowed will 
be repaid or returned, the thing itself or 
something like it of equal value, with or 
without compensation for the use of it. To 
borrow is reciprocal with “to lend.” Id.: 
78 N. Y. 177 Tho word is often used in 
the sense of returning the thing borrowed 
in species, as to borrow a book, or any other 
thing to be returned again. But it 19 evi- 
dsnt where money is borrowed the identical 
money loaned is not to be returned, be¬ 
cause if this is so, the borrower would 
derive no benefit from the loan. In the 
broad 6ense of the term it means a contract 
for the use of money. 13 Neb. 88 ; 79 N. Y. 
177. 

The word ‘‘borrowed” imports necessarily 
an obligation to return the thing borrowed 
or its value. 7 J. J. Mar. (Ky.) 324. 

The words “I have borrowed” so much 
money used in a writing import a promise to 
repay it; a paper in which the signer used 
the words, without any other stipulation to 
pay, is a note for the direct payment of 
money. 6 Dana (Ky.) 341. 

BORROWER. He to whom a thing is 
lent at his request. 

In general he has tlie right to U9e the 
thing borrowed, himself, during the time 
and for the purpose intended between the 
parties. He is bound to take extraordi¬ 
nary care of the thing borrowed; to use it 
according to tlie intention of the lender; to 
restore it in proper condition at the proper 
time; Story, Bailm. § 268; Eihv. Bailm. 
135 ; 2 Kent 446. See Bailment. 

BOSCAGE. That food which wood and 
trees yield to cattle. 

'i o bo quit of boscage Is to bo discharged of pay¬ 
ing any duty of wind-fail wood In forest; Wmahaw ; 
Man wood. For. Laws. 

BOSCUS. Wood growing ; wood ; both 
high wood or trees, and underwood or cop¬ 
pice. The high, wood is ^property called 
salt us. CoweT; Spelmpjo, Gloss.; .Co. Litt. 
5 a. ; , 


BOTE. A recompense or compensa¬ 
tion. The common word to boot comes 
from this word. (Dowel. The term is ap¬ 
plied as well to making repairs in houses, 
bridges, etc., as to making a recompense 
for slaying a man or stealing property. 
House bote , materials which may be taken 
to repair a house; hedge bote , to repair 
hedges ; bing bote , to repair bridges ; man 
bote y compensation to lx; paid by a murderer. 
Bote is known to the English law also under 
the name of Estover; 1 Washb, R. P. 5th 
ed. *99 ; 2 Bla. Com. 35. 


BOTTOMRY. In Maritime *Law. 

A contract in the nature of a mortgage, by 
which the owner of a ship, or the master, 
as his agent, borrows money for the use of 
tlie ship, and for a specified voyage, or for 
a definite period, pledges the ship (or tlie 
keel or bottom of tlie ship, pars pro toto) as 
a security for its repayment, with maritime 
or extraordinary interest on account of tho 
marine risks to be bomc by tlie lender; it 
being stipulated that if the si tip be lost in 
the course of the specified voyage, or dur¬ 
ing the limited time by any of the perils 
enumerated in the contract, the lender shall 
also lose his mone3 r . 2 Hagg. Adm. 48; 2 
Sujrm. 157 ; Abb. Sh. 13th ed. 1D2. 


Bottomry differs materially from an ordinary 
loan. Upon a simple loan tbe money is wholly at 
the risk of the borrower, and must be repaid at all 
events. But in bottomry, the money, to the extent 
of the enumerated perils, is at the risk of the lender 
during tho voyage on which it is loaned, or for tho 
period specified. Upon on ordinary loan only tho 
usual legal rato of interest can be reserved; but 
upon bottomry and respondentia loans any rate uf 
interest, not grossly extortionate, which may be 
agroed upon, may be legally contracted for. 

when the loan is not made upon the shin, but on 
the goods lAden on board and which are Co be sold 
or exchanged In the course of the voyage, the bor¬ 
rower’s personal responsibility Is deemed the princi¬ 
pal security for the performance of the contract, 
which is therefore called respondentia, which see. 
And in a loan upon respondentia the lender must be 
paid his principal and Interest though the ship per¬ 
ish, provided tne goods are saved. In most other 
respects the contracts of bottomry and of respon¬ 
dentia stand substantially upon the same footing. 

t ie further, 10 Jur. 846; 4 Thornt. 285, 512; 2 W. 
ob. Adm. 63-8* ; 3 Mas. 22o, 


Bottomry bonds may be given by a master 
appointed by the charterers of the ship, by 
masters necessarily substituted or appointed 
abroad, or by the mate who has become 
master, as hceres neces&arius, on the death 
of the appointed master. 1 Dod. 278 ; 3 
Hagg. Adm. 18 ; 3 Suran. 246. But while in 
a port in which the owners, or one of them, 
or a recognized agent of the owners, reside, 
the master, as such, has no authority to 
make contracts affecting the ship, and a 
bottomry bond executed under such circum¬ 
stances is void ; 1 Wash. C. C. 49; 22 Eng. 
L. & Eq. C23; 31 L. J. Adm. 81. Unless, 
it has been held in an English case, he has no 
means of communicating with the owners ; 

1 Dod. 273. See 7 Moore's P. C. C. 398. 
The master has authority to hypothecate 
the vessel only in a foreign port; but in the 
jurisprudence of the United States all mari¬ 
time ports, other than those of the state 
where the vessel belongs, are foreign to the 
vessel; 1 Cliff. 808; 1 Blatch. & H. 66, 90. 

The owner of the vessel may borrow upon 
bottomry in the vessel's home port, and 
whether she is in port or at sea ; and it is 
not necessary to the validity of a bond made 
by the owner that the money borrowed 
should be advanced for the necessities of 
the vessel or her voyage; 1 Pars. Ins. 210; 

2 Sumn. 157; 1 Paine 671; 2 Doda, Ad. R- 
461. But it may well be doubted, whether 
when money is thus borrowed by the owner 
for purposes other than necessities or uses 
of tue ship, and a bottomry bond in the 
usual form is given, a court of admiralty 
has jurisdiction to enforce the Ken; Bee 
818. As a contract made and to be per¬ 


formed on land, and having no necessary 
connection with the business of navigation, 
it is probable that it would not now be 
deemed a maritime contract, but would take 
effect and be enforced as a common-law 
mortgage. See Abb. Shipp. 13th ed. 152, 
and Perkins's notes ; 1 Wash. C. C. 298 ; 20 
How. 898; Bee 483 j 1 Swab. 269. But see 
1 Paine 671 ; 1 Pet. Adm. 295. 

If the bond be executed by the master of 
the vessel, it will be upheld and enforced 
only upon proof thatthere was a necessity 
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other admiralty liens, nmy be lost by un¬ 
reasonable delay in asserting it, if the rights 
of purchasers or incumbrancers have inter¬ 
vened ; 9 Wheat. 409 ; 10 Boat. L. Hep. 204 ; 
17 id. 93, and autlioritiea thero cited ; 2 W. 
fc M. 48 ; 1 Swab. 209; 1 Cliff. 808 ; 3 Rob. 
Adni. 94. The lien extends to the fund re¬ 
coverable for the' ship’s tortious destruc¬ 
tion ; 59 Fed. Rep. 02l. The rules under 
which courts of admiralty marshal assets 
claimed to be applicable to the payment of 
bottomry and other maritime liens and of 
common-law and statutory liens, will be 
more properly and fully considered in the 
article Maritime Liens, which sue. But it 
is proper here to state that, as between the 
holders of two bottomry bonds upon the 
same vessel in respect to different voyages, 
the later one, as a general rule, is entitled 
to priority of payment out of the proceeds 
of the vessel; 1 Dod. 201 ; Ole. 55; 17 Bost. 

L. Rep. 93 ; 1 Paine 071. 

Seamen have a lien, prior to that of the 
holder of the bottomry bond, for tbeir 
wages for the voyage upon which the bot¬ 
tomry is founded, or any subsequent voy¬ 
age ; but the owners are also personally 
liable for such wages, and if the nottorary- 
bond holder is compelled to discharge the 
seamen’s lien, he has a resulting right to 
compensation over against the owners, and 
has oeen held to have a lien upon the pro¬ 
ceeds of the ship for his reimbursement; 8 
Pet. 538 ; 1 Abb. Adm. 150 ; 1 Hagg. Adm. 
32. And see 1 Swab. 261 ; 1 Dod. 40 ; 4 
Cranch 328. 

Under the laws of the United States, bot¬ 
tomry bonds are only quasi negotiable, and 
except in cases subject to the principle of 
equitable estoppel, the indorsee takes only 
the payee's right; 87 Fed. Rep. 436. 

The act of congress of July 29, 1850, de¬ 
claring bills of sale, mortgages, hypotheca¬ 
tions, and conveyances of vessels invalid 
against persons other than the grantor or 
mortgagor, his heirs and devisees, not hav¬ 
ing actual notice thereof, unless recorded 
in the office of the collector of the customs 
where such vessel is registered or enrolled, 
expressly provided that the lien by bot¬ 
tomry .on any vessel, created during her 
voyage by a loan of money or materials 
necessary to repair or enable such vessel to 
prosecute a voyage, shall not lose its prior¬ 
ity or be in any way affected by the pro¬ 
visions of that act. See Pars. Mar. Law ; 
Abbott, Shipping, with Story and Perkins’s 
notes; Hairs translation of Emerigon's 
Essay on Maritime Loans, with the Appen¬ 
dix ; Tyler, Usury (pt. iii. Mar. Loans) ; 
Marsh. Ins. book 2 ; 3 Kent 49 ; 8 Pet. 538 ; 
l Hagg. Adm. 170 ^ 2 Pet. Adm. 295 ; 54 
Fed, Rep. 188. See Nautica Pecfnia. 

BOUGHT NOTE. A written memo¬ 
randum of a sale, delivered, by the broker 
who effects the sale, to the vendee ; Story, 
Ag. § 28 ; 11 Ad. & E. 589 ; 8 M. & W. 834. 

Bought and sold notes are made out usu¬ 
ally at the same time, the former being de¬ 
livered to the vendee, the latter to the ven¬ 
dor. When the broker has not exceeded his 
authority, both parties are bound thereby ; 

4 Esp. 114; 2 Campb. 337; 1 C, & P. 388 ; 

5 B. & C. 436; 6 id. 117 ; 1 Bell, Com. 4th 
ed. 847, 477. Where the same broker acts 
for both parties, the notes must correspond ; 
1 Holt, N. P. 172; 5 B. & C. 436; 4 Q. B. 
787 ; 17 id. 103 ; 3 Wend. 450 ; 2Sandf. 138. 
The broker, as to this part of the trans¬ 
action, is agent for both parties; 2 H. & 
N. 210 ; 16 Gray 442 ; 71 Pa. 69. Whether 
a memorandum in the broker’s books will 
cure a disagreement, see © M. & W. 802: 
1 M. & R. 308 ; 17 Q. B. 115 ; 1 H. & Ni 
484 ; but it is said to be the better opinion 
that the signed entry in the broker’s book 
constitutes the real contract between the 
parties; Whart, Ag. % 720; Meoh. Ag. 
§32; 1 C. P. D. 777 ; 20 L. J. Q. a 529 ; 9 

M. & W. 802; but it may be shown that the 
entry was in excess of the broker’s author¬ 
ity ; 4 L. R. It. 94 ; that the bought and 
sold notes do not constitute the contract, 
see 17 Q. B. 115. ‘Where there is a vari¬ 
ance between the bought and sold notes, 
and no entry of the transaction, there is 
no contract; Whart Ag. § 721 ; 17 Q. B. 115. 
A bought note will take the case out of 
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the Statute of Frauds, if there is no vari- 
;ince : 1ft C. D. N. S. 11. See a full discus¬ 
sion in Beuj, Sales § 276 ; Tied man, Sales 
§ 79. 

BOUND BAILIFF. A sheriff's of¬ 
ficer. who serves writs and makes arrests. 
He is so called because lx>und to the sheriff 
for the due execution of his office ; 1 Bla. 
Com. 345. 

BOUNDARY. Any separation, nat¬ 
ural or artificial, which marks the confines 
or line of two contiguous estates. 3 Toul- 
lier, n. 171. 

The term is applied to Include the ohjecta placed 
or existing at the angles of the bounding lines, 
well as those which extend along the lines of sepa¬ 
ration. 

A unbind boundary is a natural object 
remaining where it. was placed by nature. 

A river or stream is a natural boundary* and the 
centre line nf the stream is the line ; 12 Johns. 202; 
li Cow. 0 ; 1 Hand. 417 : 3 id. 33 ; 4 Pick. 2tW ; 1 Halst. 

I ; 4 Mas. 3W; li N, H. W 1 ; 1 Tayl. 13ti; Ji Miss. 301; 

5 Harr. & J. 1115, 245 ; 1M Moss. 2 <0’. And see 2 Conn. 
1S1 : 17 Johns. 195 ; 4 Ill. 610 ; 3 Ohio 4U5 : 4 Piuk. lMi; 
14 S. & R. 71 ; 11 AJa. 436 ; 4 Mo. 343 ; 1 M Coni 580 ; 

II Ohio 138; 1 Whart. 124 ; 03 Pa. 210 ; where a nat¬ 
ural pond is the boundary, the line is the nalurA) 
diore: but w*here an artiUcial pond, the thread of the 
;tream ; 13 Pick. 201 ; 0 N. H. 4C1; 10 Me. 224 : 13 id. 
108 ; 10 id. 2.->7 ; 02 id. 38; 45 Mo. App. 335; 134 N. Y. 
3o5 ; 01 N. W. Rep. (Iowa) 250 ; where a meandered 
lake, the middle thereof; 61 N. "W. Rep. (S. D.) 
479; where the seashore, the line is at Tow water 
mark ; 2 Johns. 302; 5 Gray. 835 ; 13 trf. 254 ; 2 Wall. 
587 ; 133 N. Y. 227. So where one of the great lakes 
is the boundary ; 34 Ohio St. 492; or a navigable 
lake; see 50 Minn. 4*18. A grant of land bounded 
by navigable tide-water carries no title to laud be¬ 
low high water mark : 63 Hun 109. 

Where land is bounded by the sea, and the latter 
suddeuly recedes, leaving considerable space un¬ 
covered, this new land, under the royal prerogative, 
becomes the property of the king. But if the aerelic- 
tion be gradual, and by Imperceptible degrees, then 
the lAnd gained belongs to the adjacent owner, for 
de minimis non enratf lex ; 231a. Com. 202 ; 8 Barn. 

6 C. 91, ajid cases cited. Similarly, where a stream 
forming the boundary between two owners fjrad tt* 
nlly changes its course, it continues to mark the 
line but if the change be sudden and immediate, 
the boundary remains in the old channel; 2 Bla. 
Com. 2»i2: 3 Tex. App. 323 : 28 Ohio St. 40; 4 Neb. 437 ; 
11 Wall. 396. 

When a navigable 
river constitutes the boundary between two 
independent States, the line defining the 
I>oint at which the jurisdiction of the two 
separates is well established to be the middle 
of the main channel of the stream. The 
interest of each State in the navigation 
of the river admits of no other line. 202 
I T . S. 49, quoting Mr. Justice Field. See 
Thalweg. 

An artificial boundary is one erected by 
man.. 

The ownership, in case of such boundaries, must, 
of course, turn mainly upon circumstances peculiar 
to each case ; 6 Taunt. 208 id. 198; 8 B. £ C. 260; 
generally extending to the centre ; 4 Hill, N. Y. 800; 
ft Conn. 471. A tree standing directly on the line Is 
the joint property of both proprietors; 12 N. H. 454 ; 
otherwise, wnere it only stands so near that the 
roots penetrate; 1 M. & M. 112; 2 Rolle 141; 2 
Greenf. Ev. 5 (U7. Land bounded on a highway ex¬ 
tends to the centre-line, though aprivate street; 8 
Cush. 595; 1 Sandf. 823, 344 ; 28 Pa. 223 ; 87 Tenn. 
522 : 86 Ky. 101; 04 Hun 032 ; unless the description 
excludes the highway; 15 Johns. 454 ; 11 Conn. 00; 
1 Allen 443 ; 3 Washb. R. P. 6 th ed. *035. 

Boundaries are frequently denoted by 
monuments fixed at the angles. In -such 
case the connecting lines are always pre¬ 
sumed to be straight, unless described to 
lie otherwise; 10 Pick. 235 ; 0 T. B. Monr. 
179 ; 3 Ohio 382; 1 McL. 516 ; 2 Washb. 
It. P. 5th ed. *032. A practical surveyor 
may testify whether, in his opinion, 
certain marks on trees, piles of stones, or 
other marks on the ground were intended 
as monuments of boundaries; 10 Weekly 
Notes of Cases (Pa.) 321 
The following is the order of marshalling 
boundaries : first, the highest regard is had 
to natural boundaries; 100 N. C. 212; 75 
Iowa 305 ; 121 Pa. 537; 35 Fed. Hep. 248; 
71 Md. 9 ; 09 Tex. 445 ; second , to tides actu¬ 
ally run and comers marked at the time 
of the grant; third, if the lines and courses 
of an adjoining tract are called for, the 
lines will be extended, if they are suffi¬ 
ciently established, and no other departure 
from the deed is required, preference be¬ 
ing given to marked lines; fourth, to 
courses and distances; 1 Greenl. Ev. §801, 
n. ; 49 Minn. 268. See 8 Murph. 82 ; 4 Hen. 
& M 125; 0 Wheat. 582 ; 8 Me. 01 ; 1 McL 


518 ; 3 Rob. La. 171 ; 8 Pa. 154 ; 85 id. 117; 
38 W. Va. 1 ; 145 111. 08. 

Courses and distances give way to monu¬ 
ments, but they must be of a perma'nent 
character, and the place where they are 
at the time of the conveyance must be 
satisfactorily located ; 79 Cal. 54; 92 id. 
023 ; 91 Mich. 29; 106 Mo. 231. When a 
description in a deed by metes and bounds 
conflicts with a description by reference to 
plats, the former governs ; 76 la. 652. 

Parol evidence is often admissible to 
identify and ascertain the locality of monu¬ 
ments called for by & description ; 13 Pick. 
267 ; 19 id. 445 ; and where the description 
is ambiguous, the practical construction 
given by the parties may be shown; 1 Mete. 
Mass. 378; 7 Pick. 274. Common reputation 
may be admitted to identify monuments, 
especially if of a public or quasi-public 
nature; 2 -Washb. R. P. 5th ed. *036; 1 
GreenL Ev. § 145 ; Tayl. Ev. 144 ; 1 Hawks 
116 ; 1 McL. 43, 518 ; 10 N. H. 43 ; 2 A. K. 
Marsh, 1 >8 ; 9 Dana 322, 465 ; 1 Dev. 340 ; 
0 Pet. 341 ; 8 Leigh 697 ; 3 Ohio 282. And 
see 10 S. R. 281 ; 10 Johns. 377; 7 Gray 
174 ; 5 E, & B. 166 ; 6 Litt. 9 ; 50 Tex. 371 ; 
73 Mich. 239 ; 49 Minn. 268 ; 92 Cal. 623. 
On a conflict of boundaries between deeds 
from the same person, the one that was 
first executed controls; 10 Ky. L. Rep. 
960. Where there are two conflicting 
monuments, and one corresponds with the 
courses and distances, tliat one should be 
taken and the other rejected as surplus¬ 
age; 118 Mo. 340. 

Lost Corner or Line. A "lost corner" 
or "line of a boundary" may be found by 
extending the line from the known or proven 
corners of the courses railed for, until they 
come together and the point of inb rsection 
is the lost corner. 143 Ky 152, 130 S. W 
150. 

It is a primary rule in establishing “lost 
comers" to go to known corners or the survey 
and reverse the calls, and in this way find 
or locate the lost corners. 143 Ky. 759, 137 
S. W. 768. 

What are “boundaries" is a matter of law 
for the court; where they are, a matter of 
fact for the determination of the jury, under 
proper instructions from the court. 102 Ky 
391, 172 S. W. 677 

The determination of the boundaries of 
the states of the Union is placed by the 
constitution in the supreme court of the 
United States ; 12 Pet. 657 ; 4 How. 591; 
11 Wall. 39. This position was taken by 
that court against the opinion of Chief 
Justice Taney, who held that a contro¬ 
versy between states, or between indi¬ 
viduals, in relation to the boundaries of a 
state, falls within the province of the 
court where the suit is brought to try a 
right of property in the soil, or any other 
right which is properly the subject of judi¬ 
cial cognizance and decision; but not a 
contest for rights of sovereignty* and juris¬ 
diction between states over any particular 
territory. This he held to be a political 
question; 12 Pet. 752. All the cases of 
boundary disputes between states which 
arose prior to the constitution and were 
tried under the articles of confederation, 
by courts specially constituted by Con¬ 
gress’, are collected in 131 U. 8. App. H. 
See United 8tates Courts. 

Consult, generally, Washb. R. P.; 1 
Greenl. Ev. g§ 145, 801; 28 A. L. Reg. 540. 

BOUNDED TREE. A tree marking 
or standing at the comer of a field or 
estate. 

BOUNTY. An additional benefit con¬ 
ferred upon, or a compensation paid to, a 
class of persons. 

It differ* from a reward, which Is usually applied 
to a sum paid for the performance of some specific 
act to some pAreon or persons. It may or may not 
be part of a contract.. Thus, the. bounty offered a 
soldier would seem to be part of the consideration 
for his services. The bounty paid to fishermen is 
not a consideration for any contract, however. Bee 
B Alien 80; 87 Md. 880 ; 80 How. Pr. 481. 

A premium offered or given to induce 
men to enlist into the public service. 89 
How. Pr. 481. See Military Bounty Land 


BOURSE. An exchange or meeting 
place for merchants. English. A stock- 
exchange; money-market. Wesscly, Fr. 
Diet. 

BOURSE DE COMMERCE. In the 
French law, an aggregation by government, 
of merchants, captains of vessels, exchange 
agents, and courtiers, the two latter being 
nominated by the government, ii. each city 
which has a bourse ( 7 . < ). H. & L. Diet. ; 
Brown. 

BOUWERYE. A farm. 

BOU W MASTER. A farmer. 

BOVATA TERRJE. As much land 
as one ox can cultivate. Said by some to 
be thirteen, by others eighteen, acres iD 
extent. Skene ; Spelman, Gloss. ; Co. 
Litt. 5 a. 

BOYCOTT. A confederation, gener 
ally secret, of many persons, whose intent 
is to injure another by preventing any am 
all persons from doing business with hirr. 
through fear of incurring the displeasure, 
persecution, and vengeance of the conspir- 
itors. 84 Va. 940; 11 Va. Law Jour. 329. 

The term seems to have been derived 
from an incident that occurred in Ireland. 
Captain Boycott, an Englishman, who was 
agent of Lord Earne and a farmer of Lough 
Mask, served notices upon the lord’s tenants, 
and they in turn, with the surrounding popu¬ 
lation, resolved to have nothing to do with 
him, and, as far as they could prevent it, 
not to allow any one else to have. His life 
appeared to be in danger, and he had to 
claim police protection. His servants fed 
from him, ana the awful sentence of excom¬ 
munication could hardly have rendered him 
more helplessly alone for a time. Notne 
would work for him, and no one would 
supply him with food. He and his wife w.*re 
compelled to work in their own fields w ith 
the shadows of armed constabulary* ever at 
their heels; Justin MacCarthy’s “ England 
under Gladstone.” See 33 Alb. L. Jour. 348 ; 
18 L. R. Ir. 430. 

A combination to cause a loss to one per¬ 
son by coercing others, against their will, 
to withdraw from him their beneficial 
business intercourse, through threats that, 
unless those others do so, they will cause 
similar loss to them. Such a combination 
is unlawful. 15 Q. B. D. 470 ; 23 Q. B. D. 
598; [1892] A. G. 25; [1893] 1 Q. B. 715; 
100 Mass. 1; 32 N. J. L. 151 ; 55 Conn. 40; 
147 Mass. 212 ; 77 Md. 390 ; 45 Fed. Rep. 
135; 54 Fed. Rep. 730 ; 30 Atl. Rep. (N. J.) 
891. 

A boycott is not unlawful, unless at 
tended with some act in itself illegal; 54 
Minn. 223 ; 38 Pac. Rep. (Oreg.) 547. Com¬ 
binations, in the nature of boycotts, which 
have been held to be unlawful conspiracies 
are :—to compel a member of a labor union 
to pay a fine a s sessed against him for work¬ 
ing in a mill with steam machinery bypre- 
venting his obtaining employment; 5 Cox, 
C. C. 162 ; to obstruct an employer in the 
conduct of his business; 04 Mich. 252; 10 
Cox, C. C. 693; to coerce an employer to con¬ 
duct his business with reference to appren¬ 
tices and delinquent members according tc 
the demand of the union, by injuring hif 
Dusiness through notices to customers and 
materialmen that dealings with him would 
be followed by similar measures against 
them; 23 Wkiy. L B. (Ohio) 48; to pre¬ 
vent the employment of a granite cutter 
declared by a labor union to’ tie a " scab” ; 
59 Vt, 273 ; 82 N. J. L. 151; to compel an 
employer to discharge non-union men ; 53 
Ct. 46 ; 4 N. Y. Crum Rep. 403 ; id. 429 ; 5 
id. 509 ; to induce employes to leave their 
employment and prevent othera from enter¬ 
ing it; 107 Mass. 553 ; to induce workmen 
to quit in a body to enforce the demands of 
a labor union; 30 Fed. Rep. 48 ; parading 
in front of a factory with banners to induce 
workmen to keep away; 147 Mass. 212; 
gathering around a place of business and 
following employee to and from work, and 
collecting about their boarding-plaoes with 
threats, intimidation,and ridicule: 152 Pa. 
595. Such besetting of works is called 
picketting. 
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Boycotts may ho restrained by injunction : 
2 ft Pod. Kep. 803 ; ft violation of which is 
punishable as a contempt; 04 Foil. Hop. 
7 ;); I7v8 U. 5>. 504. In sovend states there 
are statutes on the subject, some of 
them merely declaratory of the com¬ 
mon law, «ml others, move drastic, 
which extend the doctrine to new nets ami 
circumstances: 5Vis. laws, 1SS7, OS? ; 1895, 
240: R. S. 44ft <i ; It. 1. 215. 40; Me. 

R, S. 1*83. 12ft. IS; N. V. 1\ c. lftft: Minn. 
6423 : III. S3, 7:': Tenn. 1887.208. 1 ; Ga. Code 
< 44GS ; Tex. 1\ O. 279, 289. 295. ami 304 ; 
t.a. 1894, 149 ; Minn, 6423; Mon. P. C. 
322 ; N. J. It. S. p. 261. s* 191 ; p. 129G. £ 9; 
ami others cited in Stimson's Handbook 
of Labor Law. 

See. generally, Moses. Strikes; Stimson’s 
Handbook of Labor Law in the U. S. ; 
Strikes. 

BOYCOTT, PRIMARY. A combina¬ 
tion to refrain from dealing wiih the person 
aimed at. or to advise or by peaceful means 
persuade his customer's to refrain. 2.54 U. S. 
466. 

BOYCOTT, SECONDARY. A com¬ 
bination not merely to exercise primary 
boycott (<j. r ), but also to exercise coercive 
pressure upon customers, actual or prospec¬ 
tive. in order to cause them to withhold or 
withdraw patronage through fear of loss or 
damage to themselves. 254 l T . >S. 466. See 

PlCKETISO. 

BOZERO. On Spanish Law. An ad¬ 
vocate ; one who pleads the causes of 
others, either suing or defending. Las 
Partidas , park 3, tit. v, 1. 1-6. 

Called also abogada*. Amongst other classes of 
persons excluded from this office are minors under 
seventeen, the deaf, the dumb, friars, women, and 
Infamous persona White, New Rec. 374. 

BRANCH. A portion of the descend¬ 
ants of a person, who trace their descent to 
some common ancestor, who is himself a 
descendant of such person. 

The whole of a genealogy Is often called the pen * 
logical tree ; and sometimes it is made to take the 
form of a tree, which lain the first place divided inu 
as many branches as there are children, afterward* 
into as many branches as there are grandchildren, 
then great-grandchildren, etc. If, for example, it 
be desired to form the genealogical tree of Peter’s 
family, Peter will be made the trunk of the tree ; If 
he hLo hod two children, John and James, their 
names will be written on the first two branches, 
which will themselves s$toot out into as many smal¬ 
ler branches as John and James have children : 
from these others proceed, till the whole family is 
represented on the tree. Thus the origin, the ap- 
plicatkon, and the use of the word branch in gene¬ 
alogy will be at once perceived. 

BRANDING. An ancient mode of pun¬ 
ishment by inflicting a mark on an offender 
with a hot iron. It is generally disused in 
civil law, but is a recognized punishment 
for some military offences. 

It is also used with reference to the mark¬ 
ing of cattle for the purpose of identifica¬ 
tion. 

BRANDY. It is judically known that 
whiskey or “brandy” is a spirituous liquor. 
70 Si W. 695. 

BRANXS. An instrument of punish¬ 
ment formerly made use of in some parts of 
England for the correction of scolds, which 
it was said to do so effectually and so very 
safely that it was looked upon by Dr. Plotts, 
in his History of Staffordshire, p. 869, “ as 
much to be preferred to the ducking-stool, 
which not only endangers the health of the 
party, but also gives the tongue liberty 
f twixt every dip, to neither of which is this 
liable; itbrmgssuch a bridle for the tongue 
as not only quite deprives them of speech, 
but brings shame for the transgression and 
humiliation thereupon before it is taken 
off.” 

BRASS KHiimnr.M. A weapon 
worn on the hand for the purposes of 
offence or defence, so mmlft that in hinting 
with the fist considerable damage is in¬ 
flicted. 

It is called “ brass knuckles n because it 
was originally made of brass. The term is 
now used as the name of the weapon with¬ 
out reference to the metal of which it is 
made ; 8 Lea 576. 

BRAZIL. A republic of South Amer¬ 


ica. The present constitution of the re¬ 
public of Brazil /1600) is copied in greftt 
Kirt from that of the United States. It 
las ft president ftiul vice-president elected 
through nn electoral college for six years, 
a senate elected by the state legislatures 
for nine years, and a chamber of deputies 
elected by the people for three years. It 
has a supreme federal tribunal of fifteen 
judges appointed for life and a federal ju¬ 
dicial system. It has a federal district for 
the national capital. 

BREACH. In Contracts. The viola¬ 
tion of an obligation, engagement, or duty. 

A continuing breach is one where the 
condition of things constituting a breach 
continues during a period of time, or where 
the acts constituting a breach are repeated 
at brief intervals; F. Moore 242; Holt 
178 ; 2 Ld. Raym. 1123. 

In Pleading. That part of the declara¬ 
tion in which the violation of the defend¬ 
ant's contract ia stated. 

It 19 usual in assumpsit to introduce the 
statement of the particular breach, with the 
allegation that the defendant, contriving 
and fraudulently intending craftily and sub- 
tilely to deceive and defraud the plaintiff, 
neglected and refused to perform, or per¬ 
formed, the particular act, contrary to the 
previous stipulation. 

In debt, the breach or cause of action 
complained of must proceed only for the 
non-payment of money previously alleged 
to be payable ; and such breach is very 
similar whether the action be in debt on 
simple contract, specialty, record, or 
statute, and is usually of the following 
form.: “ Yet the said defendant, although 
often requested so to do, hath not as yet 
paid the said sum of-dollars, above de¬ 

manded, nor any part thereof, to the said 

f ilaintiff, but hath hitherto wholly neg- 
ected and refused so to do, to the damage 
of the said plaintiff-dollars, and there¬ 

fore he brings suit,” etc. 

The breach must obviously be governed 
by the nature of the stipulation ; it ought 
to be assigned in the words of the contract, 
either negatively or affirmatively, or in 
words which are coextensive with its im¬ 
port and effect; Comyns, Dig. Pleader , C, 
43-49 ; 2 Wins. Saund. 1811>, c ; 6 Cra. 127. 
And see 5 Johns. 168 ; 8 id. Ill; 4 Dali. 
136 ; 2 Hen. & M. 446 ; Steph. PL, And. ed. 
113. 

When the contract is in the disjunctive, 
as on a promise to deliver a horse by a par¬ 
ticular aay, or to pay a Bum of money, the 
breach ought to be assigned that the de¬ 
fendant did not do the one act nor the 
other; 1 Sid. 440 ; Hardr. 320 ; Comyns, 
Dig. Pleader , C. 

BREACH OP CLOSE. Every un¬ 
warrantable entry upon the soil of another 
is a breach of his close ; 3 Bla. Com, 209. 

BREACH OP COVENANT. A vio¬ 
lation of, or a failure to perform the condi¬ 
tions of, a bond or covenant. The remedy 
is in some cases by a writ of covenant; 
in others, by an action of debt; 3 Bla. 
Com. 156. 

BREACH OP THE PEACE. A 

violation of public order; the offence of 
disturbing the public peace. One guilty 
of this offence may be neld to bn.il for Ins 
good behavior. An act of public inde¬ 
corum is also a breach of the peace. The 
remedy for this offence ia by indictment. 

Persons who go out ona" strike ” and 
then linger about the place of their for¬ 
mer employment, hooting at others taking 
their places, may be bound over to keep the 
peace ; 11 Pa. Co. C. R. 481. One may 
disturb the peace while on his own prem¬ 
ises by the use of violent language to a 
person lawfully there ; 58 Mo. £pp. 128. 

BREACH OF POUND. The breaking 
any pound or place where cattle or goods 
distrained arc deposited, in order to take them 
back. 3 Bl. Com 146. 

BREACH OP PRISON. An unlaw¬ 
ful escape out of prison. This is of itself 
a misdemeanor; 1 Russell, Cr. 878 ; 4 Bla. 


Coin. 12fl ; 2 Hawk. PI. Cr. <\ 18, h. 1 7 

Conn. 732. The remedy for thin offence is 
by indictment. See Escape. 

BREACH OP PROMISE OF MAR¬ 
RIAGE. See Promise of Marriage. 

BREACH OP TRUST. The wilful 
misappropriation, by a trustee, of a thing 
whicli had been lawfully delivered to him 
in confidence. 

The distinction between larceny oiul a breach <>t 
trust Is to lie found chlelly in the terms or way in 
which the thing was taken originally into the party's 
possession ; ami the rule seems to lie. lhnL when¬ 
ever the article is obtained upon a fair contract ma 
for a mere temporary purpose, or by one who is lu 
the employment of the deliverer, then the subse¬ 
quent misappropriation is to be considered as an art 
of breach of trust. This rule is. however, subject 
to many nice distinctions. 15 S. S: It. OH, 07. It has 
been ail judged that when the owner of c** Is parts 
with the pojtseenion for a particular purpose, and 
the person who receives them avowedly for that pur¬ 
pose has at the time a fraudulent intention to make 
use of the possession as a means of converting th*- 

[ foods to his own use. and does so convert them, it is 
arceny: hut if the owner part with the property, 
although fraudulent means have been used to ob> 
tain R, the act of conversion Is not larceny ; Alison, 
Princ. c. 12 , p. SM. 

In the Year Book 21 Hen. VII. 14, the distinction 
is thus stated “ Pigot. If I deliver a jewel or 
money to my servant to keep, and he flees or goes 
from me with the Jewel, is it felony r Cutter said. 
Yee : foi* bo long as he is with me or in my house, 
that which I have delivered to him is adjudged to 
be In my possession ; asmy butler, who has my plHt>- 
in keeping. If he flees with it, it is felony. Same 
law, If tie who keeps my horse goes away with him. 
The reason Is, they are always in my possession. 
But If I deliver a horse to my servant to ride to mar¬ 
ket or the fair, and he flee with him, it Ls no felony ; 
for he comes lawfully to the possession of the horse 
by delivery/ And so it Is if I give him a Jewel to 
carry to London, or to pay one, or to buy a thing, 
and ne flee with it, it is not felony ; for It is out <>/ 
my possession, and he comes lawfully to it. Piyut. 
It can well be ; for the master in these cases has an 
action against him, viz.: Itellnue, or Account." 
See this point fully dlacussed In Stanford. PI Cr. lib. 
1. See also Year B. Edw. IV. fol. 9; 52 Hen. 111. 7 ; 
21 Hen. VII. 15. See Breaking Bulk. 

BREAK. Soo TiiRomr Route. 
BREAKING. Parting or dividing by 
force and violence a solid substance. or 
piercing, penetrating, or bursting through 
the same. 

In cases of burglary and housebreaking, 
the removal of any part of the house, or 
of the fastenings provided to Becure it, 
with violence and a felonious intent. 

The breaking is actual, as in the above 
case ; or constructive, as when the burglar 
or housebreaker gains an entry by fraud, 
conspiracy, or threats; Whart. Cr. L. 739 ; 
2 Russell, Cr. 2 ; 2 Chit. Cr. L. 1092 ; 1 
Hale, PI. Cr. 533 ; Alison, Princ. 282, 291 ; 
08 N. C. 207 ; 98 id. 629 ; 82 Pa. 306 ; 85 id. 
54 ; 158 Mass. 18 ; lifting a latch in order 
to enter a building is a breaking ; 82 Iowa 
93. In England it lias been decided that if 
the Bash of a window be partly open, but 
not sufficiently so to admit a pereon. the 
raising of it. so as to admit a person is not 
a breaking of the house ; 1 Mood. 178 ; fol¬ 
lowed in 105 Mass.'^88. See 98 Mich. 20. 
No reasons ate assigned. It is difficult to 
conceive, if this case be law, what further 
opening will amount to a breaking. But 
see 1 Moody 327, 377 ; 1 B. & H. Lead. Cr. 
Cas. 524-540 ; Burglary. 

It was doubted, under the ancient com¬ 
mon law, whether the breaking out of a 
dwelling-house in the night-time 'was a 
breaking sufficient to constitute burglary'. 
Sir M. Hale thinks that this was not bur¬ 
glary, because / regit et earivit , non fregit et 
mtravit ; 1 Hale, PI. Cr. 554 ; 82 Pa. 324 ; 
see 55 Ala. 123. It may, perhaps, - be 
thought that a breaking out is not so 
alarming as a breaking in, and, indeed, 
may be a relief to the minds of the in¬ 
mates ; they may exclaim, as Cicero did of 
Catiline, Magno me met u liberabis, duinmo- 
do inter me atqne te mu-run intersit. But 
this breaking was made burglary by the 
statute 12 Anne, c. 1. § 7 (1713). The get¬ 
ting the head out through a skylight has 
been held to be a sufficient breaking out of 
a house to complete the crime of burglary; 
1 Jebb 99. The statute of 12 Anne is too 
recent to h© binding as a part of the com¬ 
mon law in all of the United States : 2 
Bishop, Crim. Law § 99; 1 B. & H. Lead. 
Cr. Cas. 540-544. 

BREAKING BULK. In C rimina l 
Law. The doctrine of breaking bulk pro- 
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ceeds upon the ground of a determination 
of the privity of the bailment by the wrong¬ 
ful act of the bailee. Thus, where a carrier 
had agreed to carry certain bales of goods, 
which were delivered to him, to Southamp¬ 
ton, but carried them to another place, 
broke open the bales, and took the goods 
contained in them feloniously and con¬ 
verted them to his own use, the majority 
of the judges held that if the party had sold 
the entire bales it would not have been 
felony ; “ but as he broke them, and took 
what was in them, he did it without war¬ 
rant,” and so was guilty of felony ; IB 
Edw. IV. fol. 9. If a miller steals part of 
the meal, “ although the corn was delivered 
to him to grind, nevertheless if he Bteal it 
it is felony, being taken from the rest; ” 1 
Rolle, Abr. 73, pi. 16; 1 Pick. 375. This 
construction involves the absurd conse¬ 
quence of its being felony to steal part of a 
package, but a breach of trust to steal the 
whole. 

In an early case in Massachusetts, it was 
decided that if a wagon-load of goods, con¬ 
sisting of several packages, is delivered to 
a common carrier to be transported in a 
body to a certain place, and he, with a 
felonious intent, separates one entire pack¬ 
age, whether before or after the delivery 
of the other packages, this is a sufficient 
breaking of bulk to constitute larceny, with¬ 
out any breaking of the package so sepa¬ 
rated ; 4 Mass, 580. But this decision is 
in direct conflict with the English cases. 
Thus, where the master and owner of a 
ship steals a package out of several pack¬ 
ages delivered him to carry, without remov¬ 
ing anything from the particular package ; 
1 Russ. & R. 92; or where a letter-carrier is 
intrusted with two directed envelopes, each 
containing a 51. note, and delivers the enve¬ 
lopes, /.aving previously taken out the two 
notes; 1 Den. Cr. Caa. 215; or where a 
drover separates one sheep from a flock in¬ 
trusted to him to drive a certain distance; 
1 Jebb 51; this is not a breaking of hulk 
sufficient to terminate the bailment and to 
constitute larceny ; 2 Bish. Cr. L. 860, 868. 
The Larceny Act of 1861, 24 & 25 Viet. c. 
96, § 3, has met the difficulty of deciding 
this cless of cases in England, by providing 
that a bailee of any chattel, money, or 
valuabh security, wno fraudulently takes 
the earn* although not breaking bulk, shall 
be guilty of larceny. 

BREAKING DOORS. Forcibly re¬ 
moving the fastenings of a house so that a 
person may enter. Bee Arrest. 

BREATH. In Medical Jurispru¬ 
dence. The air expelled from the ch'est 
at each expiration. 

Breathing, though a usual sign of life, is 
not conclusive that a child was wholly born 
alive ; as breathing may take place before 
the whole delivery of tne mother is com¬ 
plete ; 5 C. & P. 329. See Birth ; Life ; 
Infanticide. 

BREHON LAW. The ancient system 
of Irish law; so named from the judges, 
called Brehons, or Breitheamhuin. Its ex¬ 
istence has been traced from the earliest 
period of Irish history down to the time of 
the Anglo-Norman invasion. It is still a 
subject of antiquarian research. An out¬ 
line of the system will be found in Knight’s 
English Cyclopaedia, and also in the Penny 
Cyclopaedia. See 4 Encyc. Brit. 252. See 
Lex Brehonia. 

BREPHOTBOPHX In Civil Law. 
Persons appointed to take care of houses 
destined to receive foundlings. Clef des 
Lois Rom. Aclministrateurs. 

BRETHREN. It is used in the sense 
of brother. 

It may be legitimately used in addressing 
mixed multitudes, although such use is 
unusual; it may include a daughter; 1 

Rich. Eq. 78. This term in the limi¬ 

tation over a child’s share in a will has been 
construed to include the daughters of the 
testator. 4 Am. & Eng. Ency. 2nd ed., 906 ; 
1 Rich. Eq. (S. C.) 78. The word is a noun 
of multitude, and may undoubtedly be bo 
employed. Id. 


BRETHREN OP TRINITY 
HOUSE. See Elder Brethren. 

BR ETTS AND SCOOTS, LAWS OP 
THE. A code or system of laws in use 
among the Celtic tribes of Scotland down 
to the beginning of the fourteenth century, 
and then abolished by Edward I. of Eng¬ 
land. A fragment only ia now extant. 
See Acts of Pari, of Scotland, vo! 1, pp. 
299-301, Edin, 1844. It is interesting, like 
the Brehon laws of Ireland, in a historical 
pcint of view. 

BREVE (Lat. breve, brevis , short). A 
writ. An original writ. Any writ or pre¬ 
cept issuing from the king or his courts. 

It Is the Latin term which In law Is translated by 
** writ.” In the Roman law these brevia were in the 
form of letters ; and this form was also given to the 
early English brevia, and is retained to some degree 
in the modem write. 8pel man, Gloss, The name 
breve was given because they stated briefly the 
matter in question (rent qua est breviter narrat). 
It was said to be " shaped in conformity to a rule of 
law 11 (formatum ad similitudinem regula juris ) ; 
because it was requisite that It should state facts 
against the respondent bringing bim within the 
operation of some rule of law. The whole passage 
from B me ton Is as follows: “ Breve guidem , cum 
sit formatum ad similitudinem regula, juris quia 
breviter et panels verbis intentionem proferentes 
exponit, et explanat si cut regula juris, rem qua est 
breviter narrat. Non tamen ita breve esse debent, 
quin rationem ct vim intentionis contineat." Brae* 
ton 413 b, fj 2. It Is spelled brief e by Brooke. Each 
writ soon CAme to be distinguished by some impor¬ 
tant word or phrase contained in the hrief statement, 
or from the general subject-matter; and this name 
was in turn transferred to the form of action, In the 
prosecution of which the writ (or breve) was pro¬ 
cured. Stephen, PI. 0. See Writ. It Is used per¬ 
haps more frequently in the plural (frrevta) than in 
the singular, especially In speaking of the different 
classes of writs. 

Consult Cowel; Bracton, 108, 413 b ; 
Fleta; Fitzherb. Nat. Brcv. ; Stcph. PL; 
Sharsw. Bla. Com. 

BREVE INNOMINATUM. A writ 
containing a general statement only of the 
cause of action. 

BREVE DE MINIS. See Securitate 
Pacis. 

BREVE NOMINATUM, A writ con¬ 
taining a statement of the circumstances 
of the action. 

BREVE ORIGIN ALE. An original 
writ. 

BREVE DE RECTO. A writ of right. 
The writ of right patent is of the highest 
nature of any in the law. Cowel; Fitzherb. 
Nat. Brev. 

BREVE TESTATUM. A written 
memorandum introduced to perpetuate the 
tenor of the conveyance and investiture of 
lands. 2 Bla. Com. 807. 

It was prepared after the transaction, and 
depended for its validity upon the testimony 
of witnesses, as it was not sealed. Spelman, 
Gloss. 

In Scotch Law. A similar memoran¬ 
dum made out at the time of the transfer, 
attested by the pares curios and by the seal 
of the superior. Bell, Diet. 

BREVET. In Frenoh Law. A war¬ 
rant granted by government to authorize 
an individual to do something for his own 
benefit. 

Brevet cf invention. A patent. 

In American Law. A commiseion con¬ 
ferring on a military officer adegree of rank 
specified in the commission, without, how¬ 
ever, conveying a right to reoeive corre¬ 
sponding pay. See 14 WalL 562. 

BREVIA (Lat.). Writs. The plural of 
breve , which see. 

BREVIA ANTICfTPANTIA (Lat.). 
Writs of prevention. See Quia Timet. 

BREVIA DE CURSU (Lat,). Writs 
of course. See Brevia Fokhata. 

BREVIA FORMAT A (Lat.). Certain 
writs of approved and established form 
which were granted of course in actions to 
which they were applicable, and which 
could not be changed but by consent of the 
great council eft the realm. Bracton 418 b. 

AJJ original write, without which an action could 


not anciently be commenced. Issued from the chan¬ 
cery. Many of these were of ancient and established 
form, and could not be altered: others admitted of 
variation by the clerks according to the circum¬ 
stances of the case. In obtaining a writ, a prcecipe 
waa Issued by the party demandant, directed to the 
proper officer In chancery, stating the substance of 
his claim. If a writ already In existence and en¬ 
rolled upon the Register was found exactly adapted 
to the case. It issued as of course (de cursu), being 
oopied out by the junior clerks, called cursitors. If 
none was found, a new writ was prepared by the 
chancellor and subjected to the decision of the 
grand council, their assent being presumed in some 
cajpa “ “o objection was made. In 1280 it was pro¬ 
vided that no new writs should issue except by 
direct command of the king or the council. The 
clerks, however, it is supposed, still exercised the 
liberty of adapting the om forms to cases new only 
in the *n«anc«, the council, and lte successor (In 
this respect, at least), parliament, possessing the 
power to make writs new In principle. The strict¬ 
ness with which the common-law courts, to which 
the writs were returnable, adhered to the ancient 
form, gave occasion for the passage of the 8tat. 
Westm. 2 % c. 24* providing for th© formation of new 
writs. Those writs which were contained in the 
Register are generally considered m pre-eminently 
brevia for mala. 

Consult 1 Reeve, Eng. Law 819; 2 id. 
203 ; 1 Spence, Eq, Jur. 226, 239 ; Woodd. 
Lect.; 8 Co. Introd. ; 9 id. Introd.; Co. 
Litt. 73 b, 304 ; Bract. 105 b, 418 6 ; Fleta 
lib. 2, c. 2, c. 13; 8 Term 68; 17 S. <fc R. 
194. 

BREVIA JUuICrfAT.TA Judi¬ 

cial writs. Subsidiary writs issued from 
the court during the progress of an action, 
or in execution of the judgment. 

They were said to vary according,to the variety 
of the pleadings and responses of the parties to the 
action ; Bract. 4J8 b ; Fleta, lib. 2, c. 18, § 8; Co. 
Litt. 54 b, 78 b. The various forms, however, be¬ 
came long Blnce fixed beyond the power of the 
courts to alter them ; 1 Rnwle 52. Some of these 
Judicial writs, especially that of qhpuw, by a Action 
of the Issue of an original writ, came to supersede 
original writs entirely, or nearly so. See Original 
Writ, i 

BREVIA MAGISTRALIA. Writs 
framed by the masters in chancery. They 
were subject to variation according to the 
diversity of cases and complaints. Bracton, 
413 b ; Fleta, lib. 2, c. 18, § 4. 

BREVIA TEST AT A. See Breve Tes¬ 
tatum. 

BREVIARIUM ALARICI. See Lex 

ROMANA VlSIOOTHORUM, 

BREVIARIUM ALARIC1ANUM. 

A compilation made by order of Alaric II. 
and published for the use of his Roman sub¬ 
jects in the year 506. 

It was collected by a committee of sixtem 
Roman lawyers from the Codex Gre¬ 
gorian us, Hermogenianus, and Theodosi- 
anu9, some of the later novels, and tie 
writings of Gaius, Paulua. and Papinianua ; 

1 Mackeldey, Civ. Law § 56. See Lex Roma 

NA VlftlOOTHORUM. 

BREVIATE, An abstract or epitome 
of a writing. Holthouse. 

BREVEBUS ET ROTULIS LLBE- 
RANDIS. A writ or mandate directed to 
a sheriff, commanding him to deliver to his 
successor the county and the appurtenance*, 
with all the briefs, rolls, remem brances, 
and other things belonging to his office. 

BRIBE. In Criminal Law. The gift 

or promise, which is accepted, of some ad¬ 
vantage as the inducement for some illegal 
act or omission ; or of some illegal emol¬ 
ument, as a consideration for preferring 
one person to another, in the performance 
of a legal act. 

BRIBERY. In Criminal Law. The 
receiving or offering any undue reward by 
or to any person whomsoever, whose ord> 
nary profession or business relates to the 
administration of public justice, in order to 
influence his behavior in office, and to in¬ 
cline him to act contrary to his duty and 
the known rules of honesty and integrity. 
Co. 3d Inst. 149; 1 Hawk. PL Cr. c. 07, s. 

2 ; 4 Bla. Com. 139; 2 Russ. Cr. 122 ; Clark, 
Cr, L. 885 ; 33 N. J. L. 102 ; 10 Ia. 212. 

The term bribery now extends further, and in¬ 
cludes the offence of giving a bribe to many other 
classes of officers; It applies both to the actor and 
receiver; and extends to voters, cabinet ministers, 
legislators, sheriffs,and other dames; * Whart. Cr. 

L. (1858. The offence of the giver and the receiver 
of the bribe has the Same name. For the sake of dis¬ 
tinction, thatof the former—via.: the briber—might 
be properly denominated active bribery.; wW*b 
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of thf l*t<«— tu. : tn* p»n«oa bribed—mlfht be 
oelled peswure bribery. 

Bribe rv at elections for members of par¬ 
liament )iaa Always been a crime at com¬ 
mon law, and punishable by indictment or 
information. It still remains so in England, 
notwithstanding the stat. 24 Geo. IT. c. 14; 
8 Burr, 1840.1589. So is payment or prom¬ 
ise of payment for votes At an eltx'tion of 
an assistant- overseer of a parish ; lfl Cox, 
O. 0. 787. To institute the offence, it is 
not necessary that the person bribed should 
in fact rote as solicited to do : 8 Burr. 1386 : 
or even that he should have a right to vote 
at all: both are entirely immaterial; 8 
Butt. 1590 : 83 N. J. 102. 

Bribery of an office-holder, accomplished 
or attempted, is made a felony in the person 
giving or offering the bribe in New York, 
Pennsylvania, Maryland, West Virginia, 
Arkansas. Texas, Colorado. Alabama, Flor¬ 
ida. and Louisiana: and in the following 
states it is a felony in the office-holder to 
receive or offer to receive a bribe viz. :— 
New York, Maryland, West Virginia, Ar¬ 
kansas, Texas, Nevada, and Louisiana. 

An attempt to bribe, though unsuccess¬ 
ful, has been holden-to be criminal, and 
tlie offender may be indicted ; 2 Dali. 884 ; 
4 Butt. 2500 ; Co. 3d Inst. 147 ; 2 Campb. 
220 ; 2 Wash. Va 88 ; 33 X. J. L. 102 ; 1 Va. 
Cits. 138: 2 id. 460 ; 3 W. N. C. (Pa.) 212, 
In Illinois a proposal by an officer to re¬ 
ceive a bribe, tnqugh. not bribery, was 
held to be an indictable misdemeanor at 
common law ; 31 Am. L. Reg. 617 (with 
note by Judge Redfield); S. C. 65 Ill. 58. 
Keeping open house for the entertain¬ 
ment of the members of the legislature is 
not bribery ; 97-Mich. 136. 

On the trial of an officer for bribery for 
taking unlawful fees, a corrupt intent 
must be proved , 107 N. C. 921. 

Bribery of a voter consists in the offer¬ 
ing of a reward or consideration for his 
vote or his failure to vote ; 32 Vt. 546 ; 73 
Me. 91 ; 86 Pa. 105 ; 65 Ill. 58 ; 70 Mo. 12 ; 
15 Q. B. 870; 1M.&R. 265. 

BBXBOT7K. One who pilfers other 
men s goods; a thief. See Stat. 28 Edw. 
II. c. 1. 


BRIDGE, A structure erected over a 
river, creek, stream, ditch, ravine, or other 
place to facilitate the passage thereof ; in¬ 
cluding by the term both arches and abut¬ 
ments. 3 Harr, N. J. 108; 15 Vt. 438 ; 55 
Ga. 609. A railway viaduct, designed 
only for the passage of engines and cars, is 
not a “ bridge,” within the statutory mean¬ 
ing of that word ; 1 Wall. 116. See 7 Nev. 
204 ; 40 N. J. L. 305. 


Bridges are either public or private. Public 
bridges are such as form a part of the highway, 
common, according to their character as foot, 
horse, or carriage bridges, to the public generally, 
with or without toll; 2 East 342; though their use 
may be limited to particular occasions, as to seasons 
of flood or frost; 2 Maule & S. 202 : 4 Campb. 189. 
They are established either by legislative authority 
or by dedication. 


■By legislative authority. By the Cheat 
Charter (9 Hen. III. c. 15), in England, no 
town or freeman can be compelled to make 
new bridges w here never any were before, 
but by act of parliament. Under such 
act, they may be erected and maintained 
by corporations chartered for the purpose, 
or by counties, or in whatever other mode 
may be prescribed ; Woolrych, Ways 196. 
In this country it is the practice to charter 
companies for the same purpose, with the 
right to take tolls for their reimbursement; 
4 Pick. 341 ; or to erect bridges at the 
state’s expense; or by general statutes to 
unpoee the duty of erection and main¬ 
tenance upon towns,,counties, or districts: 
2 W. & S. 495 ; 5 Gratt. 241; 2 Ohio 608 ; 
23 Conn. 416; 14 B. Monr. 92; 5 Cal. 426 • 
1 Maes. 158 ; 12 N. Y. 52 ; 2 N. H. 518; 59 
Me. 80; 85 Ra. 163; 78 fcf. 457 ; 47 N. J. 
Law 80. For their erection the state may 
take private property, upon making com¬ 
pensation, as in case of other highways; 
Ang. Highw. £ 81; the.role of damages for 
land so taken being not its mere vaJue for 
agricultural purposes, but its value for a 
bridge site, minus the benefits derived to 
the owner from the erection r 17 Ga. 80. 


The right to ereot a bridge upon the land of 
another may also be acquired by mere parol 
license,which.when acted upon, becomes ir¬ 
revocable; It N. H. 102 ; l4Ga. 1. Butsee 
4 R. I. 47. The franchise of a toll bridge or 
ferry may be taken, like other property, 
for a free bridge ; 6 How. 507 ; 28 Pick. 
860 ; 4 Gray 474 ; 28 N. H. 195; and, when 
vested in a town or other public corpora¬ 
tion, may be so taken without compensa¬ 
tion ; 10 How. 511. 

A new* bridge may be erected, under legis¬ 
lative authority, so near an older bridge 
or ferry as to impair or destroy its value, 
without compensation, unless the older 
franchise be protected by the terms of its 
grant; 11 Pet. 420 ; 7 Pick. 844; 6 Paige, 
Ch. 554; 1 Barb. Ch. 547 ; 8 Sandf. Ch. 625 ; 
8 Bush 31 ; 2 Dill. 333 ; 21 Can. S. C. R. 456 ; 
3 Wall. 51 ; but, unless authorized, by 
statute, a new bridge so erected is unlaw¬ 
ful, and may he enjoined as a nuisance ; 
3 Bla. Com, 218, 219 ; 4 Term 566 ; 2 Cir. 
V.. & R. 482 ; 0 Cal. 590 ; 3 Wend. 610 ; 3 
Ala. 211 ; 11 Pet. 261, Story, J. ; and if the 
older franchise, vested in an individual or 
private corporation, be protected, or be 
exclusive within given limits, by the terms 
of its grant, the erection of a new bridge 
or ferry, even under legislative authority, 
is unconstitutional, as an act impairing 
the obligations of contract; 7 N. H. 36; 
17 Conn. 40 ; 10 Ala. N. s. 87. See 21 Can. 
S. C. R. 456. The entire expense of a 
bridge erected within a particular town or 
district may be assessed upon the inhabit¬ 
ants of such town or district ; 10 Ill. 405 ; 
28 Conn. 410. The absolute control of 
navigable streams in the United States is 
vested in congress; Miller, Const. U. S. 
4o7 ; but in the absence of legislation by 
congress a state has the right to erect a 
bridge over a navigable river within its 
own limits ; 3 Wall. 713 ; 4 Pick. 460 ; IN. 
H. 467 ; 5 McL. 425 ; 35 Me. 825 ; 22 Conn. 
198; 27 Pa. 303; 15 Wend. 118; and so 
may a county ; 12 Pa. Co. Ct. R. 669 ; al¬ 
though in exercising this right, ■ oare 
must be taken to interrupt navigation as 
little as possible ; 43 Me. 198 ; 3 Hill 621 ; 
22 Eng. L. A Eq. 240 ; 4 Harr. Del. 544 ; 4 
Ind. 36 ; 2 Gray 339 ; 6 McL, 70, 209. 

The erection of a bridge entirely within 
a state across a navigable river running 
partly within and partly without the state 
is not a matter so directly connected with 
interstate commerce as to be under the 
exclusive control of congress, and in the 
absence of congressional action the state 
has authority to regulate the same; 53 
Fed. Rep. 16. 

A state has no power to fix tolls on a 
bridge connecting it with another state, 
thereby regulating oharges on interstate 
commerce without the oonsent of con¬ 
gress or the concurrence of such other 
state. The chief justice and three as¬ 
sociate justices concurred on the ground 
that concurrent acts of the state incor¬ 
porating the bridge company and authoriz¬ 
ing it to fix tolls constituted a contract 
between the corporation and both states 
whioh could not be altered by one state 
without the consent of the other; 154 
TJ. S. 204, 224. The power of erecting a 
bridge, and taking tolls thereon, over a 
navigable river forming the boundary be¬ 
tween two states, can only be conferred by 
the concurrent legislation of both; 18 N, 
J. Eq. 46 ; 17 N. H. 200. 

A bridge is no less a means of commer¬ 
cial intercourse than a navigable stream, 
and the state power may properly deter¬ 
mine whether the interruption to com¬ 
merce occasioned by the bridge be not more 
than compensated by the facilities which it 
affords. And if the bridge be authorized 
in good faith by a state, the Federal courts 
are not bound to enjoin it. However, 
congress, since its power to regulate com¬ 
merce is supreme, may interpose when¬ 
ever it may see fit, by general or speoial 
laws, and may prevent the building of a 
bridge, or cause the removal of one already 
erected ; 8 Wall. 718, 782 ; 3 Wall. 403 ; 4 
Blatchf. 74, 395; 10 Wall. 454; or it may 
authorize the erection of a bridge over a' 
navigable river, although, it may partially 


obstruct tbe free navigation ; 76 N. Y. 
475. So railroads, having become the 
principal instruments of commerce, were 
as much under the control of congress as 
navigable streams, and a railroad bridge 
might be authorized by congrees ; 1 Woolw. 
150 ; which has power directly or through a 
corporation created for the purpose to con¬ 
struct bridges over navigable waters be¬ 
tween states, for the purpose of interstate 
commerce by land; 158 U. S. 525 ; the bridge 
across East River between New York and 
Brooklyn is authorized by acts of New York 
and of congress and cannot be declared 
to be a public nuisance, even though it may 
injuriously affect the business of a ware¬ 
houseman on the banks of the river above 
the bridge ; 109 U. S. 385. See also on the 
subject at large Miller, Const. U. S. Lect. 
ix. For auy unneoessary interruption the 
proprietors of the bridge will be liable in 
damages to the persons specially injured 
thereby, or to have the bridge abated as a 
nuisance, by injunction, though not by 
indictment; such bridge, although au¬ 
thorized by state laws, being in contraven¬ 
tion of rights secured by acts of congress 
regulating commerce ; 13 How. 518 ; 1 W. 
AM. 401 ; 5 McL. 425 ; 6 id. 70, 237. 

Dedication. The dedication of bridges 
depends upon the Barae principles as the 
dedication of highways, except that their 
acceptance will not be presumed from mere 
use, until they are proved to be of public 
utility ; Ang. Highw. 3d ed. § 164 ; Tnomp. 
Highw. 55 ; 5 Burr. 2594 ; 2 W. Bla. 085 ; 

2 N. H. 518; 18 Pick. 812; 28 Wend. 466; 

3 M. & S. 526. See 84 Ill. 279 ; 23 Kan. 438 ; 
Highways. 

Reparation. At common law, all public 
bridges are primA facie reparable by tne in¬ 
habitants or the county, without distinction 
of foot, horse, or carriage bridges, unless 
they can show that others are bound to re¬ 
pair particular bridges ; 13 East 95 ; 2 td.342 ; 
14 E. L. A Eq. 116; Bacon, Abr. Bridges , p. 
533 ; 5 Burr. 2594. In this country, the 
common law not prevailing, the duty of re¬ 
pair is imposed by statute, generally, upon 
towns or counties; 9 Conn. 33 ; 2 N. H. 
513; 12 N. Y. 52 ; 60 Ind. 580; 77 Pa. 317 ; 
0 Ill. 507 ; 15 Vt. 438 ; 8 Ired. 402 ; 13 Pick. 
60 ; 59 Me. 80; 8 Oreg. 424 ; 130 Mass. 528 ; 
108 id. 128; 110 Mass. 605; or chartered 
cities; 17 Minn, 808 ; 47 Iowa 348 ; except 
that bridges owned by corporations or in¬ 
dividuals are reparable by their proprietors; 

4 Pick. 841; 1 Spenc. 323 ; 6 Johns. 90 ; 24 
Conn. 491; and that where the necessity 
for a bridge is created by the act of an in¬ 
dividual or corporation in cutting a canal, 
ditch, or railway through a highway, it is 
the duty of the author of such necessity to 
make and repair the bridge; 6 Mass. 458 ; 
23 Wend. 44ff; 14 id. 58; 00 N. C. 287 ; 85 
Pa. 336 ; 35 Wis. 679; where a bridge is 
rebuilt at county expense, but over which 
it has no control or care and on which it ex¬ 
pends no money thereafter, it does not be¬ 
come liable to maintain or repair it; 71 
Mich. 572. The parties chargeable must 
constantly keep the bridge in such repair as 
will make it safe and convenient for the 
service for which it is required ; Hawk. PI. 
Cr. o. 77, s. 1 ; 9 Dana 403 ; 6 Johns. 169 ; 1 
Aik. 74; 0 Vt. 189 ; 23 Wend. 254. See 85 
HI. 439 ; 47 Iowa 348; 68 Pa. 408; 13 Hun 
298 ; 88 Vt. 666. 

Remedies for non-reparation. If the 
parties chargeable with the duty of repair¬ 
ing, neglect so to do, they are liable to in¬ 
dictment ; Hawk. PI. Cr. c. 77, s. 1 ; Ang. 
Highw. § 275 ; 1 Hill, N. Y. 50 ; 28 N. H. 
195; 9 Piok. 142; 8 Ired. 411; Thomp. 
Highw. 806. It has also been held that 
they may be compelled by mandamus to 
repair ; 5 Call 548, 550; 1 Hill 50 ; 14 B. 
Monr. 92; 8 Zabr. 214. But see 12 A. A E. 
427 ; 8 Campb. 222 ; 39 Kan. 700. If a cor¬ 
poration be charged with the duty by Char¬ 
ter, they may be proceeded against by quo 
loarranto for the forfeiture of their fran¬ 
chise ; 28 Wend. 254; or by action on the 
case for damages in favor of any person 
specially injured by reason of their neglect; 

1 Spdno. 828 ; 18 Conn. 82 ; 6 Johns. 90; 0 
Vt. 496 ; 6 N. H. 147: 4 Pick. 841 ; 3 Ind. 
App. 811. And a similar action fa given by 
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statute, in many states, against public 
bodies chargeable with repair ; 14 Conn. 
475; 10 N. H- 130; Ang. llighw. 3d ed. § 
286 et seq. ; 133 Ind. 39. A city is liable to 
an action for damages caused by a failure to 
maintain a bridge as required by law; 38 
Fed. Rep. 202. In Georgia counties are 
not liable for injuries from defects in free 
bridges or ferries ; 77 Ga. 249. 

Tolls . The law of travel upon bridges is 
the same as upon highways, except when 
burdened by tolls. See Highways. The 
payment of tolls can be lawfully enforced 
only at the gate or toll-house; 15 Me' 402. 
Where by the charter of a bridge company 
certain persons are exempted from pay¬ 
ment, such exemption is tope liberally con¬ 
strued ; 10 Johns. 467; 7 Cow. 33; 2Murph. 
372 ; 2 Cow. 419 ; 4 Rich. Eg. 459. 

Bridges, when owned by individuals, are 
real estate ; 4 Watts 341; 1 R. 1.165; 74 N. 
Y. 365 ; and also when, owned by the pub¬ 
lic ; yet the freehold of the sod is in Us 
original owner ; Co. 2d Inst. 705. The ma¬ 
terials of which they are formed belong to 
the parties who furnished them, subject to 
the public right of passage ; and when the 
bridge is taken down or abandoned become 
■the property of those who furnished them ; 
6 East 154 ; 6 S. & R. 229. 

A private bridge is one erected for the use 
of one or more private persons. Such a 
bridge will not be considered a public bridge 
although it may be occasionally used by the 
public ; 12 East 203-4 ; 3 Sandf. Ch. 625 ; 1 
Rolle, Abr. 368, Bridges, pi. 2 ; 2 Inst 701; 

1 Salk. 359. The builder of a private bridge 
over a private way is not indictable for neg-' 
lect to repair, though it be generally used 
by the puDlic; 8 Hawks 193. See 7 Pick. 
344 ; 11 Pet. 530 ; 6 Hill 510 ; 23 Wend. 460. 

See 5 So. L. Rev. 731. 

See Railroad Bridge. 

BRIEF (Lat. brevis, L. Fr. briefe, short). 

In Ecclesiastical Law. A papal re¬ 
script sealed with wax. See Bull. 

In Practice. A writ. It is found in 
this sense in the ancient law authors. 

An abridged statement of the party's case. 

A trial brief properly and thoroughly 
prepared should contain a statement of the 
names of the parties, and of their residence 
and occupation, the character in which they 
sue and are sued, and wherefore they prose¬ 
cute or resist the action; an abridgment of 
all the pleadings ; a regular, chronological, 
and methodical statement of the facts, in 
plain common language ; a summary of the 
points or questions in issue, and of the proof 
which is to support such issues, mentioning 
specially the names of the witnesses by 
which the facts are to be proved, or, if there 
be written evidence, an abstract of such 
evidence; the personal character ol the wit¬ 
nesses, whether the moral character is good 
or bad, whether they are naturally timid or 
over-zealous, whether firm or wavering ; of 
the evidence of the opposite party , if known, 
and such facts as are adapted to oppose, 
confute, or repel it. 

This statement should be perspicuous and concise. 
The object of a brief is to inform the person who 
tries the cast of the facts important for him to 
know, to present his case properly where It has been 
prepared by another person—as vs the general prac¬ 
tice in England, and to some extent in this country 
—or as an aid to the memory of the person trying a 
case when he has prepared ft himself. 

A brief on error or appeal is a legal argu¬ 
ment upon the questions which the record 
brings before the appellate court. These 
are written or printed and vary somewhat 
according to the purposes they are to sub¬ 
serve. 

The rules of most of the appellate courts 
require the filing of printed briefs for the 
use of the court and opposing counsel'at e 
time designated for each side before hearing. 
In the rules of the supreme court and cir¬ 
cuit court of appeals of the United State* 
the brief is required to contain a concise 
statement of the case, a specification oi 
errors relied on, including the substance of 
evidence, the admission or rejection of 
which is to -be reviewed, or any extract 
from a charge excepted to, and a brief of 
argument exhibiting dearly the points of 


law or fact to be discussed,with proper ref¬ 
erence to the record or the authorities re¬ 
lied upon. When a statute is cited, so much 
as is relied on should be printed at length. 
Such a brief will generally be sufficient to 
answer the requirements of any of the 
courts in the several states whose rules re¬ 
quire printed briefs. 

BRIEF OF TITLE. In Practice. 
An abridged and orderly statement of all 
matters affecting the title to a certain por¬ 
tion of real estate. 

It should give the effective parts of all patents, 
deeds, Indentures, agreements, records, ana papers 
relating to such estate, with sufficient fulness to dis¬ 
close tnelr full effect, and should mention Incum¬ 
brances existing, whether acquired by deed or use. 
AIL the documents of title should be arranged In 
chronological order, noticing particularly In regard 
to deeds, the date, names or parties, consideration, 
description of the property, and covenants. Bee 1 
Chit. Pr. 804, 408; 14 Am. L. Reg. h. s. 529. Bee 
Abstract or Titlx. 

BRIG-BOTE (Sax.). A contribution 
to repair a bridge. 

BRINGING MONEY INTO COURT. 

The act of depositing money in the hands 
of the proper officer of the court for the 
purpose of satisfying a debt or duty, or of 
an interpleader. See Payment into Court. 

BRINGING THE SELLER AND 
PURCHASER TOGETHER. In Real 
Estate Law. Bringing the minds of two 
parties to an agreement resulting in the sale 
and purchase of land, whether the broker 
introduced the parties to each other or not. 
B3 Neb. 694, cited by Walker, Real Est. 
Agen. (2nd ed.) 74. 

BRITISH COLUMBIA. A province 
of the Dominion of Canada. It is governed 
by a lieutenant-governor, an executive 
council of five, and an assembly of 27 
members. The seat of government is 
Victoria. Justice is administered by a 
chief justice and four puisne judges. 

BROCAGE.. The wages or commissions 
of a broker. His occupation is also some¬ 
times called brocage. 

BROCARIUS, BROCATOR. A 

broker; a middle-man between buyer and 


change drawn on foreign countries, or on 
other places in tliis country. 

It la sometimes part of the business of exchange 
brokers to buy and sell uncurrent bank notes and 

S old and stiver coins, as well as drafts and checks 
ravn or payable In other cities; although, as thev 
do this at their own ri9k and for their own profit, ft 
Is difficult to see the reason for calling them nrokers. 
The term Is often thus erroneously applied to all 
persons doing a money business. 


Insurance Brokers procure insurance, and 
negotiate between insurers and insured. 

Merchandise Brokers negotiate the sale 
of merchandise without having possession 
or control of it, as factors have. 

Pavmbrokers lend money in small sums, 
on the security of personal property, 
generally at usurious rates of interest. 
They are licensed by the authorities, and 
excepted from the operation of the usury 
laws. 

Real Estate Brokers. Agents employed 
to buy or sell real estate, to negotiate ex¬ 
changes thereof, to procure leases, options 
and loans arc usually termed brokers. 
Mechem on Ag. Sec. 934, cited by Walker, 
Real Est. Agen. 4. One who Is engaged for 
others on a commission to negotiate contracts 
relative to property, with the custody of 
which he has no concern. 110 Ill. 186, cited 
by id. A salaried agent, not acting for a fee 
or commission, is not a broker. 99 P. 657, 
cited by id. 

Ship Brokers negotiate the purchase and 
sale of ships, and the business of freighting 
vessels. Like other brokers, they receive 
a commission from the seller only. 

Stock Brokers. Those employed to buy 
and sell shares of stocks in incorporated 
companies, and the indebtedness of gov¬ 
ernments. 


In the larger cities, the stock brokers are asso¬ 
ciated together under the name of the Board oj 
Brokers. See Stock Exchan ox. This Board is an 
association admission to membership in which Is 
guarded with jealous care. Membership is for¬ 
feited for default In carrying out contracts, and 
rules are prescribed for the conduct of the business, 
which are enforced on all members. The purchases 
and Bales are made at sessions of the Board, and 
are all officially recorded and published by an officer 
of the association. Stock brokers charge commis¬ 
sion to both the buyers and sellers of stocks. 


seller; the agent of both transacting parties. 
Used in the old Scotoh and English law. 
Bell, Diet.; Cowel. 

BROCELLA. A thicket, or covert, of 
bushes and brushwood. Browse is said to 
be derived hence. Cowel. 

BROKER. See Money Broker. See 
Stock-Jobber. 

BROKERAGE. The trade or occupa¬ 
tion of a broker ; the commissions paid to 
a broker for his services. 

BROKEB8. Those who are engaged 
for others in the negotiation of contracts 
relative to property, with the custody of 
which they have no concern. Paley, 
Agency 18. 8ee Comyns, Difc. Merchant , 
C. See Broker. 

A broker Is, for some purposes, treated as the 
agent of both parties; but. In the place, he Is 
deemed the agent only of the person by wbom he Is 
originally employed, and does not become the agent 
of the other until the bargain or contract Hah been 
definitely settled, as to the terms, between the prin¬ 
cipals, when he becomes the agent of both parties 
for the purpose of executing the bought and sold 
notes; Padey, Ag, Lloyd ed. 171, note p.; 1 Y. & J. 
887 ; 18 Mete. ; Whart. Ag. 6 715: 71 Pa. 00 ; 5 B. 
ft Aid. 888 ; 87 Me. 882 ; 88 Wfi. 668 ♦ 80 La. Ann. 810. 
' A commission merchant differs from a broker in 
that he may buy and sell in his own name without 
dlaalofdng his principal, while the broker can only 
buy or sell In tne name of his principal. A commis¬ 
sion merchant has a lien upon the goods for his 
charges, advances, and commissions, while the 
broker has no control of til ©property and Is only 
responsible Tor bad faith ; 88 Fed. Rep. 685. 

Bill and Note Brokers negotiate the pur¬ 
chase and sale of bills of exchange and 
promissory notes. 

TJiey are 'paid a commission by the sellar of the 
securities : and It is not their custom to disclose the 
names of their principals. There Is an Implied war¬ 
ranty that what they sell is what they represent tt 
to be; and should a Dill or note sold by them turn 
oat to be a forgery, they are held to be responsible : 
but it would appear that.by showing a-payment 
over to their principals, or other special draum- 
stances Mauling the transaction proving that It 
would be Inequitable to hold them responsible, they 
will be discharged; Edw. Fact. A Bro. 110; 5 R. L 
*8; eontra,00Me. 484 ; 4 Duer 79. 

Exchange Brokers negotiate bills of ex- 


See Story, Ag. § 28 ; Malynes, Lex Merc. 
14lf; Li verm. Ag.; Chit. Com. Law; 
Whart. Ag.; Benj. Sales; Lewis, Stock 
Exchange; Bid. Stock Brokers ; Mechem, 
Ag. _ 

BROTHEL. A bawdy-house ; a com¬ 
mon habitation of prostitutes. 

Such places have always been deemed 
common nuisances in the United States, 
and. the keepers of them mav be fined and 
imprisoned. Till the time of Henry VIII. 
they were licensed in England, but that 
prince suppressed them. See Coke, 2d Inst. 
206; Bawdy-House. For the history of 
these pernicious places, see Merlin, lUp. 
mot. BOfdel; Parent Duchatellet, De 7 a 
Prostitution dans la ViUe de Paris, c, 5, § 
1; Histoire de la Legislation sur lee Femmes 
publiques, etc., par M. Sabatier. 

BROTHER. He who is bom from the 
same fath er and mother with another, or 
from one of them only. 


Brothers are of the whole blood when they are 
born of -the same father and mother, and of the 
half-blood when they are the issue of one of them 
only. In the civil law, when they are the children 
of the same father and mother, they are called 
brothers germain; when they descend from the 
same father but not the same mother, they are 
consanguine brothers ; when they are the issue of 
the same mother, but not the name father, they 
are uterine brothert. A half-brother is one who is 
born of the same father or mother, but not of both; 
one born of the same parents before they were 
married, a left-sided brother ,* and a bastard born 
of the same father or mother la called a natural 
brother. Bee Blood ; Haut-Blood : Lur* ; Merlin, 
Jtdpert. FWre ; Diet, de Jurisp. Frbre ; Code 8. 
£& 27; Nov. 84, prwrf.; Dane. Abr. Index; 44 U. C. 

q. b. fcae; a m; t Pet. ae; bs n. y. et. 


To obtain a conviction of the crime of 
incest, under a statute forbidding the mar¬ 
riage of brother and sister, it is not neces¬ 
sary to show legitimacy of birth ; 84 la. 647. 

BROTHER-IN-LAW. The brother of 
a wife, or the husband of a sister. 


There Is no relationship. In the fanner case, be¬ 
tween the husband and the brother-in-law .nor to 
the latter, between the brother and the husband 
the sister: there Is only affimUg between them. 
See Vaugfc. 808, 880. 
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BURDEN OF PROOF 


BROTHERHOOD AND QUEST- 
LINO, COURT OF. In English his¬ 
tory, tho joint mooting of two assemblies, 
called the Brotherhood. and tho Guest ling* 
each representing tho Cinque Ports {7. r.) ol 
England Sisnd. Diet. 


BRUISE. In Medical Jurispru¬ 
dence. An injury done with violence to 
the person, without breaking the skin : it 
is nearlv svnonvmous with confusion (q. v .). 
1 Ch. iV. 38. See 4 C. * I\ 381, 4S7, 658, 
665 . 

BUBBLE ACT. The name given to the 
statute 6 Geo. I. c. 18, which was passed in 
1719, and was intended “ for restraining 
several extravagant and unwarrantable 
practices therein mentioned/’ See 2 P. 
Wnis. 219. 


BUCKET SHOP. An establishment 
nominally for the transaction of a stock 
exchange business, or business of a similar 
character, but really for the registration of 
bets, or wagers, usually for small amounts, 
on the rise or fall of the prices of stocks, pain, 
oil. et-c., there being no transfer or delivery 
of the stock or commodities nominally dealt 
in. 203 U. S. 536 quoting Cent. Diet. 

A “bucket shop” is a place where grain, 
provisions, etc., are posted on blackboards 
as they come in on the ticker ; the shop buys 
or sell indifferently, and its transactions 
amount to mere wagers on tlie prices of 
commodities. 84 Ky. 664, 2 S. W. 484. 


BUDDY. In Mining. A term used by 
coal miners to designate the miner who 
works with them, helper, assistant. 159 Ky. 
335 : 144 Ky. 173, 137 S. W. 859. 


BUGGERY. See Sodomy. 

BUILDING. An edifice, erected by 
art, and fixed upon or over the soil, com¬ 
posed of stone, brick, marble, wood, or 
other proper substance, connected together, 
and designed for use in the position in which 
it is so fixed. Every building is an acces¬ 
sory to the soil, and is therefore real estate: 
it belongs to the owner of the soil; Cruise, 
Dig. tit. l,a. 46; but a building placed on 
smother's land by his permission is the per¬ 
sonal estate of the builder ; 2 Bla. Com. 17. 

BUILDING ASSOCIATIONS. Co¬ 
operative associations, usually incorporated, 
established for the purpose of accumulating 
and loaning money to their members upon 
real estate security. It is usual for the 
members to make monthly payments upon 
each share of stock, and for those who 
borrow money from the association to make 
such payments in addition to interest on the 
sum borrowed. When the stock, by suc¬ 
cessive payments and the accumulation of 
interest, has reached par, the mortgages 
given by borrowing members are cancelled, 
and the non-borrowing members receive in 
cash the par of their stock. See Endli ch, 
Build. Assoc.; WrigL Build. Assoc. 

A stockholder who actively or passi vely 
concurs in the management of the affairs 
of a building association must bear his 
share of the losses during his membership 
resulting from such management; 20 D. C. 

In considering the question of usury in a 
loan from a building association, payments 
made by the borrower as dues are not to be 
considered as interest, as such payments 
are made in order to acquire an. interest in 
the property of the association and not for 
the use of money ; 52 Fed. Rep. 618 ; a pre¬ 
mium bid for a loan cannot be allowed as 
a cloak for usury ; 86 Tex. 470. 

Fines imposed for default in payment of 
dues and interest cannot be collected by 
foreclosure of a mortgage given to secure 
payment of an amount borrowed, unless it 
naa been agreed that this may be done; 51 
N. J. Eq. 272. 

BUILDING CONTRACT. A build¬ 
ing construction or working contract is one 
which relates to the erection, construction, 
or repair of some edifice or other work or 
st ructure . 4 Elliott. Contr. } 3630 

BUILDING V MR MIT. A permit 

issued by the proper municipal authority to 


construct or niter any building, structure, 
wall, platform, staging or flooring, or any 
part thereof, or any plumbing and druinnge. 
Such permit usually requires the approval 
of the superintendent of buildings. N. Y. 
Building Code. 

The enactment of an ordinance directing 
and regulating ihr construction of buildings 
in cities, and requiring a permit from the 
city thereof, is an exercise of police power, 
'Hull power is vital and indispensable. With¬ 
out it cities and towns could not exist. 62 
W. Vu. 667. 

BUILDING RESTRICTIONS. Limi¬ 
tations in reference to the erection of struc¬ 
tures. They are of several kinds : (1) restric¬ 
tions against erection of any structure, the 
aim of which is to prevent the erection of 
any structure whatever upon the land ; (2) 
restrictions as to style of architecture, the 
cost of the structure, the material of con¬ 
struction, and the height of the building ; (3) 
limitations as to the position of the building 
on the lot, or its distance from the street; (4) 
restrictions concerning the use to which the 
building shall be put. Such restrictions are 
usually to secure the certainty of the premises 
being occupied for residential purposes only. 
5 A. A E. Ency. (2nd ed.) 6 et seq, 

BULK. Merchandise which is neither 
counted, weighed, nor measured. 

A sale by bulk is a sale of a quantity of 
goods such as they are, without measuring, 
counting, or weighing. La. Civ. Code, art. 
8523, n. 6. 

BULL. A letter from the pope of Rome, 
written on parchment, to which ifc attached 
a leaden seal impressed with the images of 
Skint Peter and Saint Paul. 

There are three kinds of apostolical rescripts— 
the brief, the signature, and tne bull ; which lAst Is 
most commonly used In legal matters. Bulls may 
be compared to the edicts and letters-patents of 
secular princes : when the bull grants a favor, the 
seal is attached by means of silken strings ; and 
when to direct execution to be performed, with 
flax cords. Bulls are written in Latin, In a round 
and Gothic hand. AylifTe, Par. 133: Ayliffe, Pand. 
31; Merlin, Riper t. 

BULLA. A seal used by the Roman em¬ 
perors, during the lower empire; and which 
was of four kinds ; gold, silver, wax and lead. 
(See Spelman). 

A letter, brief or charter, sealed with such 
a seal {liierae buUalae). Burrill; Spelman. 

A brief, mandate or bull of the pope, 
having usually a leaden, but sometimes a 
golden seal. Id, Blount; Cowell. 

BULLETIN, An official account of 
public transactions on matters of impor¬ 
tance. Iu France, it is the registry of the 
laws. 

. BULLION. The term bullion is com¬ 
monly applied to uncoined gold and silver, 
in the mass or lump. 

It includes, first, grains of gold, whether 
Urge or small, the former being called 
lumps, or nuggets, the Utter, gold dust; 
second, amalgams, in which quicksilver has 
been used as an agent to collect or segregate 
the metals ; silver thus collected, and from 
which the quicksilver has been expelled by 
pressure and heat, is called plata pura; 
third , bars and cakes; fourth, plate, in 
which is included all articles for household 
purposes made of gold or silver; fifth, 
jewelry, or personal ornaments, composed 
of gold or silver, or both. The terin bullion 
also includes— sixth, foreign coins ; for, as 
foreign coins are not a legal tender, or, in 
other words, not money , it follows that they 
are only pieces of gold or silver at the mint. 
Such coins, when received on deposit, are 
treated as other deposits of gold or silver; 
they are weighed, and their fineness is 
ascertained by assay, and their value deter¬ 
mined by their weight and fineness. 

When bullion is brought to the mint for 
ooinage, it is received by the superintend¬ 
ent. From the weight of the bullion and 
the report of tho assayer, he computes the 
value of each deposit and also the amount 
of the Chartres or deductions, of all which 
he gives a detailed memorandum to the de¬ 
positor, together with a certificate of the 
net amount of the deposit which is counter¬ 


signed by the assayer. When the coins or 
bars which nro the equivalent of any deposit 
of bullion are ready for delivery, iliey aro 
paid to the depositor or his order by the 
superintendent ; and the payments shall be 
made, if demanded, in the order in which 
the bullion shall have been brought to the 
mint, and in the denomination of coins de¬ 
livered, the treasurer shall comply with the 
wishes of the depositor, unless when im¬ 
practicable or inconvenient to do so. Act 
of Congress, Feb. 12, 1873, c. 131, § 45; 
Rev. Stat. U. S. $ 3506, 3529. By net of 
Feb. 12, 1873, c. 131, § 00 (Rev. Stat. U. S. 
3495), the different mints of the United 
States are those of Philadelphia, San Fran¬ 
cisco, New Orleans, Carson, and Denver; 
the assay offices are at New York, Boise 
City, Idaho, Charlotte, North Carolina, 
Helena, Montana, and St. Louis. 

The business of the assay office in New 
York is in all respects similar to that of 
the mints, except that bars only and not 
coin are manufactured therein, and no 
metal is purchased for minor coinage ; 
Act of Feb. 12, 1873, Rev. Stat. U. S. 
£ 3553 ; tliat of other assay offices is con¬ 
fined to the receipt of gold and silver bul¬ 
lion for melting and assaying, to be re¬ 
turned to the depositors in bars with 
weight and fineness stamped thereon ; 
Rev. Stat. $ 3558. 

BULLION FUND. A deposit of pub¬ 
lic money at the mint and its brunches. 
The object of this fund is to enable the 
mint to mak e returns of coins to private 
depositors of bullion without waiting until 
such bullion is actually coined. If, the 
bullion fund is sufficiently large, depositors 
are paid as soon as their bullion is melted 
and assayed and the value ascertained. 
It thus enables the mint to have a stock- of 
coin on hand to pay depositors in advance. 
Such bullion becomes the property of the 
government, and, being subsequently 
coined, is available as a means of prompt 
payment to other depositors ; Act of June 
22, 1874, Rev. Stat. U. S. § 3545. 

BUNDLE. To sleep on the same bed 
without undressing ; applied to the custom 
of a man and woman, especially lovers, 
thus sleeping. A. & E. Ency. See 2 Cai. 
219 ; 3 Clark (Pa. L. J. Rep.) 169. 

BUNDLING. A custom at ono^ time 
prevalent in some sections of the United 
States, of young unmarried men and women, 
especially lovers, sleeping together in the 
same bed wthout undressing. A. & E. Ency. 
L. (2nd ed.) 5, 19. 

BUOY. A piece of wood, or an empty 
barrel, or other thing, moored at a partic¬ 
ular place and floating on the water, to 
show the pla^e where it is shallow, to mark 
the channel, or to indicate the danger 
there is to navigation. 

The act of congress Approved the 28th September, 
I860, enacts “ that all buoys along the coasts, in 
bays, harbors, sounds, or channels, shall be colored 
ana numbered, so that, passing up the coast or 
sound, or entering the bay, harbor, or channel, red 
buoyB, with even numbers, shall be passed on the 
starboard hand, black buoys, with uneven numbers, 
on the port hand, and buoys with red and black 
stripes on either (hand. Buoys in channel-ways to 
be colored with alternate white and black perpen¬ 
dicular stripes." 

BURDEN OF FROOF. The duty of 
proving the facta to dispute on an issue 
raised between the parties in a cause. See 
16 N. Y. 66 ; 64 Ind. 461 ; 100 Mass. 487. 

Burden of proof is to be distinguished from 
prima facie evidence or a prima facte case. Gen¬ 
erally, when the latter is shown, the duty Imposed 
upon the party having the burden will be satisfied ; 
but it is not necessarily so; 0 Cush. 804 ; 11 Mete. 
400; 22 Ala* 20 ; 7 Blackf. 427; 1 Gray 01. 

The burden of proof lies upon him who 
substantially asserts the affirmative of the 
issue; 1 Greenl. Ev. $ 74 ; Tayl. Ev. 333, 
841 ; 7 E. L. <fe Eq. 508 ; 3 M. A W. 610 ; 
but where the plaintiff grounds his case on 
negative allegations, lie has the burden : 
1 Term 141 ; 2 M, & 8. 395; 1 C. & P. 220 : 
5 B. & C, 758 ; 1 Me. 134 ; 2 Pick. 103 ; 100 
Mass. 487 ; 141 icf. 128; 1 Greenl. Ev. §81: 
107 Ind. 537. . As a general rule the burden 
of proof is upon the plaintiff to establish 
the facts alleged w the oaiwe of action ; 70 
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Cal. 77 ; 74 la. 670 ; 78 id. 649; 84 Ala; 
88 ; 78 Ga. 641; but in certain forms of 
action the burden may by the pleadings 
be shifted to the defendant. 

In cr imina l cases, on , the twofold 
ground that a prosecutor must prove every 
fact necessary to substantiate his charge 
against a prisoner, and that the law will 
presume innocence in the absence of con¬ 
vincing evidence to the contrary, the bur¬ 
den of proof, unless shifted by legislative 
interference, will fall, in criminal proceed¬ 
ings, on the prosecuting party, though in 
order to convict he must necessarily have 
recourse to negative evidence ; 1 Tayl. Ev,' 
8 th ed. §§ 118, 871 ; 12 Wheat. 460. The 
burden or proof is throughout on the gov¬ 
ernment, to make out the whole case; and 
when &prima facie case is established, the 
burden of proof is not thereby shifted up¬ 
on the defendant, and he is not bound to 
restore himself to that presumption of in¬ 
nocence in which he was at the commence¬ 
ment of the trial; 1 BAH. Lead. Cr. Cas. 
852 ; 153 Mich. 63 ; 62 la. 150 ; 73 Ala. 366 ; 
48 Mioh. 81. See 9 Mete. 93 : 2 Gratt. 594 ; 
1 Wright, Ohio 20; 5 Yerg. 340; 16 Miss. 
401; but as every man is presumed to be 
sane till the contrary is shown, the burden 
of establishing the defence of insanity 
rests upon the defendant; Whart. Cr. Ev. 
9th ed. § 336 ; Bailey, Onus Prob. 148 ; 4 Cra. 
C. C. 514 ; 7 Gray 583 ; the Pomeroy case in 
Massachusetts before Gray, J., reported in 
Whart. Horn. 753, Append. ; 20 Cal. 518 ; 20 
Gratt. 860 ; 3 C. & K. 138 ; 76 Pa. 414; 53 
Mo. 267 ; 28 Ark. 332; 47 Cal. 184 ; centra , 
63 Ala. 307; a c. 85 Am. Rep. 30, and note ; 
6 Tex. App. 490 ; 66 Ind. 94 ; 16 N. Y. 58 ; 
75 N. Y. 159 ; 88 N. Y. 81 ; 56 Miss. 269; 17 
Mich. 8 ; 3 Heisk. 348; 40 Ill. 352. 

In criminal cases, where the defence of 
insanity is interposed, the question of the 
burden of proof becomes somewhat com¬ 
plex, and there has resulted some confu¬ 
sion from the tendency of courts to deal 
with the subject from a restricted point of 
view. It is technically true as stated that 
the burden is primarily upon the defend¬ 
ant because of the presumption of sanity. 
It has, however, been held, in many cases, 
that, after proof casting doubt upon the 
sanity of the prisoner, the burden is shifted 
to the prosecution, which, after all, must 
show *an offence committed as charged and 
bv a person fully responsible for his acts. 
Tne true rule probably is that the prose¬ 
cution may rest on the presumption of 
sanity, without evidence, until the de¬ 
fence has seriously challenged it, and then 
upon the whole evidence the burden re¬ 
mains upon the prosecution to satisfy the 
iury beyond a reasonable doubt, to the 
benefit of which the prisoner is entitled on 
this as on every other point; 160 U. S. 469, 
where a large number of cases are cited in 
argument. See also 3 W. Sc B. Med. Jur. 
509, and cases cited in notes, and Guiteau’e 
Case, 10 Fed. Rep. 161. 

BUREAU (Ft.). A place where busi- 
dess is transacted. 

Id the classification of the ministerial officers of 
government, and the distribution of duties among 
them, a bureau is understood to be a division of 
one of the preat departments of which the secre¬ 
taries or chief officers constitute the cabinet. 

BURGAGE. A species of tenure, de¬ 
scribed by old law-writers as but tenure in 
socage, where the king or other person 
was lord of an ancient borough, in which 
the tenements were held bv a rent certain. 

Such boroughs had, and still have, cer¬ 
tain peculiar customs connected with the 
tenure, which distinguished it from the 
ordinary socage tenure. These customs 
are known by the name of Borough-Eng¬ 
lish ; and they alter the law in respect of 
descent, as well as of dower, and the power 
of devising. By it the youngest son in¬ 
herits the lands of which his father died 
seised. A widow, in some boroughs, has 
dower in respect to all the tenements 
which were her husband's ; in others, she 
has a moiety of her husband’s lands so long 
as she remains unmarried ; and with re¬ 
spect to devises, in some places, such lands 
only can be devised as were acquired by 
purchase ; in others, estates can only be 


devised for life ; 2 Bla. Com. 82; Glanv. b. 
7, c. 8; Littleton g 162; Cro. Car. 411 ; 1 
Salk. 243 ; 2 Ld. Kaym. 1024; 1 P. Wms. 
63; Fitzh. Nat. Brev. 150; Cro. Eliz. 415. 

BURGATGR. One who breaks into 
houses or enclosed places, as distinguished 
from one who committed robbery in the 
open country. Spelman, Gloss. Burglaria. 

BURGESS. A magistrate of a bor¬ 
ough. Blount. An officer who discharges 
the same duties for a borough that a mayor 
does for a city. The word is used in this 
sense in Pennsylvania. 

An inhabitant of a town; a freeman; 
one legally admitted as a member of a cor¬ 
poration. Spelman, Gloss. A qualified 
voter. 88teph. Com. 192. A representative 
in parliament of a town or borough. 1 Bla. 
Com. 174. 

BURGESS BOLL. A list of those en¬ 
titled to new rights under the a£t of 5 & 6 
Will. IV. c. 74 ; 3 8teph. Com. 11th ed. 84, 
38.- 

BURGH, or BURG, or BUBH. An 
old term signifying a small walled town or 
place of privilege. Some authorities make 
it also equivalent to borough. The word 
appears as an affix in the names of some cities 
ana towns, as Edinburgh, Pittsburg; also 
in a few compound words, such as burgbote, 
burgmote etc. Abbott. 

(Sax. burgh , hill; Goth, berg.) In ancient 
times, towns were built on hills; afterwards 
removed into the valleys because .of the 
scarcity of water. Cunningham. 

BURGHMOTE. In Saxon Law. A 

court of justice held twice a year, or 
oftener, in a burg. All the thanes and 
free owners above the rank of ceorls were 
bound to attend without summons. The 
bishop or lord held the court. Spence, Eq. 
Jur. 

BURGLAR. One who commits burg- 

e that by night breaketh and entereth 
into the dwelling-house of another. Wil- 
mot, Burgh 8. 

BURGLARIOUSLY. In Pleading. 

A technical word which must be introduced 
into an indictment for burglary at common 
law. The essential words are “ feloniously 
and burglariously broke and entered the 
dwelling-house in the night-time ”; Whart. 
Cr. PI. 9th ed. §" 265. 

No other word at common law will 
answer the purpose, nor will any circum¬ 
locution be sufficient; 4 Co. 89 ; 5 id. 121 ; 
Cro. Eliz. 920; Bacon, Abr. Indictment 
(G, C); 35 W, Va. 280. But there is this 
distinction: when a statute punishes an 
offence, by its legal designation, without 
enumerating the acts which constitute it, 
then it is necessary to use the terms which 
technically charge the offence named, at 
common law. But this is not necessary 
when the statute describes the whole 
offence, and the indictment charges the 
crime in the words of the statute. Thus, 
an indictment which charges the statute 
crime of burglary is sufficient, without 
averring that the crime was committed 
“ burglariously 4 Mete. 357. See29Tex. 
47 ; 64 Hun 72. 

BURGLARY. In Criminal Law. 
The breaking and entering the house of 
another in tne night-time, with intent to 
commit a felony therein, whether the 
felony be actually committed or not; Co. 
8d Inst. 03; 1 Hale, PI. Cr. 549; 1 Hawk. 
PI. Cr. c. 38, s. 1; 4 Bla. Com. 224; 2 East, 
PI. Cr. c. 15, s. 1, 8th ed. 359; 2 Russ. Cr. 
2 ; Rose. Cr. Ev. 252 ; 1 Coxe 441 ; 7 Mass. 
247 ; 1 Whart. Cr. L. 9th ed. § 758 ; 40 Ala. 
834. 

In what place a burglary can be commit¬ 
ted. It must, in general, he committed in 
a mansion-house, actually occupied ad a 
dwelling; but if it be left by tne owner 
animo revert endi, though no person resides 
in it in his absence, it is still bis mansion ; 
Fost. 77 ; 3 Rawle 207 ; 10 Cush. 478. See 
Dwelling-House. But burglary may be 
committed in a church, at common law. 
And under the statutes of some of the states. 



it has been held that it could be committed 
in a store over which were rooms in which 
the owner lived ; 71 N. Y. 561. A shoe- 
shop in a room connected with the dwell¬ 
ing is a part of it; 98 Mich. 26; a wheat 
house ; 1 Lea 444 ; a railroad depot; 51 Vt. 
287 ; a stable ; 94 Ill. 456 ; but not a mill- 
house, seventy-five yards from the owner’s 
dwelling, and not shown to be appurte¬ 
nant ; 8 Cox 581; Co. 3d Inst. 64. It must 
be the dwelling-house of another person ; 2 
Bish. Cr. Law § 90; 2 East, PI. Cr. 502. 
See 4 Dev. & B. 422 ; 12 N. H. 42 ; 1 R. Sc 
R. 525 ; 1 Mood. 42. A storehouse in which 
a clerk sleeps to protect the property is a 
dwelling; SO N. C. 730; 68 id. 207 ; 2 Cra. 
21 . 

At what time it must be committed. The 
offence must be committed in the night; 
for in the daytime there can be no burg- 
’* lary; 4 Bla. Com. 224; 1 C. & K. 77; 16 
Conn. 32; 10 N. H. 105. For this purpose 
it is deemed night when by the light of the 
sun a perspn cannot clearly discern the face 
or countenance of another ; 1 Hale. PI. Cr. 
550; Co. 3d Inst. 62 ; Clark, Cr. L. 237 ; 1 C. 
Sc P. 297 ; 7 Dane, Abr. 134. This rule, it 
is evident, does not apply to moonlight; 4 
Bla. Com. 224 ; 2 Russ. Cr. 32; 10 N. H. 
105 ; 6 Miss. 20 ; 111 N. C. 690. The break¬ 
ing and entering need not be done the same 
night; 1 R. Sc R. 417 ; but it is necessary 
that the breaking and entering should be 
in the night-tfhie ; for if the breaking be 
in daylight and the entry in the night, 
or rice versa, it is said, it will not bo burg¬ 
lary ; 1 Hale, PI. Cr. 551 ; 2 Russ. Cr. 32. 
But quaere, Wilmot, Burgl. 9. See Com}’ns, 
Dig. Justices , P, 2 ; 2 Chit. Cr. Law 1092. 
In some states by statute the breaking 
and entering in the daytime with intent 
to commit a misdemeanor or felony is 
burglary ; 8 Wash. St. 131; 111 Mo. 257. 

The means used. There must be both a 
breaking and an entry or an exit . An actual 
breaking takes place when the burglar 
breaks or removes any part of the house, or 
the fastenings provided for it, with vio¬ 
lence ; 1 Bisn. Cr. Law 91. Breaking a 
window, taking a pane of glass out, by 
breaking or bending the nails or other fast¬ 
enings ; 1C. & P. 300; 9 id. 44 ; 1 R. Sc R. 
341, 499 ; 1 Leach 406 ; 52 Ala. 376 ; cutting 
and tearing down a netting of twine nailed 
over an open window ; 8 Pick. 354. 884 ; 
36 N. E. Rep. (Ind.) 278 ; raising a latch, 
where the door is not otherwise fastened ; 
1 Stra. 481; 8 C. Sc P. 747 ; Coxe 489; 1 
Hill, N. Y. 336; 25 Me. 500 ; 1 Iioust. Cr. 
Cas. 867, 409; 1 Lea 44434 Ohio 426; 81 
Iowa 93 ; picking open a lock with a false 
key; putting back the lock- of a door, or 
the fastening of a window, with an instru¬ 
ment ; lowering a window fastened only 
by a wedge or weight; 1 R. Sc R. 855, 451 ; 
117 Mo. 395 ; 52 Ala. 376 ; or opening a door 
when not looked or bolted; 77 Ga. 762; 
contra , 13 8 . W. Rep. (Tex.) 009; 20 lows 
413 ; 34 Ohio St. 426 ; 29 Mich. 229 : 68 A La. 
96; 68 Ill. 271; turning the key when the 
door is looked in the inside, or unloosing 
any other fastening which the owner has 
provided; lifting a trap-door; 1 Mood. 
377 ; but see 4 C. Sc P. 231 ; are several in¬ 
stances of actual breaking. But removing 
a loose plank in a partition wall was held 
not a breaking; 1 Mass. 476. According 
to the Scotch law, entering a house by 
means of the true key, while in the door, 
or when it had been stolen, is a breaking ; 
Alison, Pr. 284. See 1 Swint. Just. 433. 
Constructive breakings occur when the 
burglar gains an entry by fraud ; 1 Cr. Sc 
D. 202: Hob. 62 ; 18 Ohio 308 ; 9 Ired. 463 : 
82 Pa. 806 ; 85 id. 54 ; by conspiracy or 
threats; 1 Russ. Cr. Graves ed. 792; 2 id. 
2; 2 Chit. Cr. Law 1098; 08 N. C. 629. 
Where one is let into a 9 tore in the night¬ 
time on pretence of making a purchase and 
while in he unbolts a door and admits his 
accomplice, who secretes himself on the in¬ 
side and afterwards .steals, both may be 
convicted of breaking and entering; 158 
Blass. 18. Where a window is slightly 
raised in the daytime so as to prevent the 
bolt from being effectual, it would not pre¬ 
vent the subsequent breaking eudepfcering 
in the night-time' through the window 


BY-BIDDING 


14* 

from being burglary : 68 Mich. 26. Dve 
breaking of an inner door of the house will 
be sufficient to constitute a burglary 1 1 
Hale. PI. Or. 558 ; 1 Stm. 481 : 8 0. ft P. 
747 : 1 Hill A D. 63 ; 9 Bish. Cr. Law §67 ; 
and it is not necessary that such breaking 
he accompanied with an intention to com¬ 
mit a felony in the very room entered : 6 
Pa. 66 . It is error to chargee that 'the 
entry through an open door in the night¬ 
time with intent to steal is burglary ; 21 
S. W. Rep. tTex.l 360. 

Anv. the least entry, with th© whole or 
aiyr port of the body, hand, or foot, or with 
any instrument or weapon, introduced for 
th© purpose of committing a felony, will 
be sufficient to constitute the offence ; Co. 
8 d Inst. 64: 4 BU. Com. 227 ; Bacon, Abr. 
BuroJorv (Bl: Comvns, Dig. Justices, P, 4 ; 
40 Ala. ^34; 50 id.' 153 ; & Tex. 276; 111 
Mass. 365; 44 Mich. 305. Where a person 
enters a chimney of a storehouse intend¬ 
ing to go down such into the store to steal, 
he is guilty of burglary ; 67 Ala. 81. But 
the introduction of an instrument, in the 
act of breaking the house, will not be suf¬ 
ficient entry unless it be introduced for 
the purpose of committing a felony ; 1 
Leach 406; 1 Mood. 183; 1 Gabb. Cr. Law 
174. The whole physical frame need not 
pass within ; 2 Bisn. Cr. Law § 92 ; 1 Gabb. 
Cr. Law 176, See 1 R. A R. 417; 7 C. A 
P. 432 ; 9 id. 44 ; 4 Ala. N. S. 643. 

There was, at common law, doubt whe¬ 
ther breaking out of a dwelling-house wotild 
constitute burglary ; 4 Bla. Com. 227 ; 1 B. 
A H. Lead. Cr. Cas. 540; but it was de¬ 
clared to be so by stat. 12 Anne, c. 7, § 3, 
and 7 & 8 Geo, IV. c. 26, § 11. The bet¬ 
ter opinion seems to be that it was not so 
at co mm on Law ; 82 Pa. 324 ; Whart. Cr. 
L. 6 th ed. § 771 ; cor\tra, 43 Conn. 489 ; s. C. 
21 Arm Hep. 665. As to what acts con¬ 
stitute a breaking out. see 1 Jebb 96 ; 8 C. 
A P. 747; 1 Russ. Cr. Graves ed. 762; 1 B. 
A H. Lead. Cr. Cas. 540-544. 

The ■intention. The intent of the break¬ 
ing and entry must be felonious; if a felony, 
however, be committed, the act will be 
prima facie evidence of an intent to com¬ 
mit it; 1 Gabb. Cr. Law 192. See 31 Tex. 
Cr. R. 359 ; 43 N. H. 485 ; 65 Cal. 225. See 
6 R. I. 165; 20 Pick. 856; 63 Ala. 148. If 
the breaking and entry be with an inten¬ 
tion to commit a trespass, or other misde¬ 
meanor, and nothing further is done, the 
offence will not be burglary ; 7 Mass. 245 ; 
16 Vt. 551; 96 Cal. 239 ; 1 Hale, PI. Cr. 
560; East, PI. Cr. 509, 514, 515; 2 Russ. 
Crimes S3. Consult Bishop, Chi tty, 
Clark, Wharton, Gabbett, Russell, on 
Criminal Law ; Bennett A Heard, Lead. 
Cr. Cas. ; Wilmot, Digest of Burglary. 


to the gibbet, the crowd around the scaffold 
shouting "Burke him." Black. 

BURLAW COURTS. In Bootoh 
Law. Assemblages of neighbors to elect 
burlaw pien, or those who were to act as 
rustio judges in determining disputes in 
their neighborhood. Skene; Bell, Diet. 

BURNING. See Accident ; Fan. 

BURNING IN THE HAND. When 
a layman was admitted to benefit of the 
clergy he was burned in the hand, 44 in 
the brawn of the left tnumb/’ in* order 
that he might not claim the benefit twice. 
This practice was finally abolished by stat. 
19 Geo. III. c. 74 ; though before that time 
the burning was often done with a cold 
iron ; 13 Mod. 448; 4 Bla. Com. 267. See 
Benefit of Clergy. 

BURYXNG-GROUND. A place ap¬ 
propriated for depositing the deaa ; a cem¬ 
etery. In Massachusetts, burying-grounds 
cannot be appropriated to roads without 
the consent of the owners. Mass. Gen. 
Stat. 244. So in Pennsylvania by acts 
passed in 1849 and 1661. See Cemetery. 

BUSHEL. The Winchester bushel, es¬ 
tablished by the 13 Will. Ill, c. 5(1701) was 
made the standard of grain. A cylindrical 
vessel, eighteen and a half inches in di¬ 
ameter, and eight inches deep inside, con¬ 
tains a bushel; the capacity is 2145.42 
cubic inches. The bushel established by 
the 5 A 6 Geo. IV. o. 74, is to contain 
2218.193 cubic inches. This measure has 
been adopted in many of the United States. 
In New York the heaped bushel is allowed, 
containing 2815 cubic inches ; in Connecti¬ 
cut, the bushel holds 2198 cubic inches ; 
in Kentucky, 2l50f; in Indiana, Ohio, 
Mississippi, and Missouri, it contains 2150.4 
cubic inches. Dane, Abr. c. 211, a. 12 , s. 4. 
See the whole subject discussed in report 
of the Secretary of State of the United 
States to the Senate, Feb. 22 , 1821. 

BUSINESS. That which occupies the 
time, attention, and labor of men for the 
purpose of livelihood or profit, but it is not 
necessary that it should be the sole occu¬ 
pation or employment. The doing of a 
single act pertaining to a particular busi¬ 
ness will not be considered'engaging in or 
carrying on the business, yet a series of 
such acts would be so considered. 50 Ala. 
130 ; 23 N. Y. 244. 

A . very comprehensive term which em¬ 
braces everything about which a person can 
be employed. 220 U. S. 111. 

See Phtncipai, Pkatf. of Rupivf*'?. See 
Carrying on Business 


ported by a subject; 1 Bla. Com. 815; 
wermes de la Ley ; Cowel. 

BUTT. A measure of capacity, equal 
to one hundred and eight gallons; also de¬ 
notes a measure of land. Jac. Diet. ; Cowel. 
See Measure. 

BUTTALS. The bounding lines of 
land at the end ; abuttals, which see. 

BUTTS. The ends or short pieces of 
arable lands left in ploughing. Cowel. 

BUTTS AND BOUND. The lines 
bounding an estate. The angles or points 
where these lines change their direction. 
Cowel; Spelman, Gloss. See Abuttals. 

BUYING A NOTE. Distinguished 
from Discounting. "Buying a note" as 
distinguished from discounting a note, is used 
when the seller does not indorse the note and 
is not accountable for its payment. 13 Ky. 
L. R. 777. 

BUYING TITLES. The purchase of 
the rights of a disseisee to lands of which a 
third person'has the possession. 

When a deed is made by one who, though, 
having a legal right to land, is at the time 
of the conveyance disseised, as a general 
rule of the common law, the sale is void : 
the law will not permit any person to buy 
a quarrel, or, as it is commonly termed, a 
pretended title. Such a conveyance is an 
offence at common law and by a statute of 
32 Hen. VIII. c. 9. This rule has been gen¬ 
erally adopted in the United States, and is 
affirmed by expressed statute in some of the 
states; 3 Wasnb. R. P. 5th ed. *596. In 
the following states the act is unlawful, and 
the parties are subject to various penalties 
in tne different states : in Connecticut, 4 
Conn. 575; Georgia, 29 Ga. 124 ; Indiana, 
23 Ind. 432 ; 8 Blackf. 366; Kentucky , 1 Dana 
566 ; 2 id. 374 ; see 2 Litt. 225, 393 ; 4 Bibb. 
424 ; Massachusetts , 5 Pick, 356 ; 6 Mete. 
407 ; Mississippi , 26 Miss. 599 ; New Hamp¬ 
shire, 12 N. H. 291; A T eu> York, 24 Wend. 
87 ; see 4 Wend. 474 ; 7td. 53,152 ; 8 id. 629 ; 
11 id. 442 ; North Carolina, 1 Murph. 114; 
4 Dev. 495 ; Ohio , Walker, Am. Law 297, 
351; Vermont, 6 Vt. 198 ; see 38 Vt, 204,553. 

By the transaction, the grantor does not 
lose his estate ; 5 Pick. 348 ; 101 Mass. 179. 
As to what constitutes adverse possession, 
see 29 Me. 128. 

In Illinois , 53 Ill. 279; Missouri, Rev. 
Stat. 119; Pennsylvania, 2 Watts 272; 
Ohio, 9 Ohio 96; Wisconsin , 14 Wis. 471 ; 
South Carolina, 12 Rich. 420; Maine, Rev. 
Stat. c. 73, § 1 ; Michigan , 21 Mich. 82 ; such 
sal£s are valid. See Champerty. 

BY. Near, beside, passing in presence, 
and it also may be used as exclusive. 3 P. 
A W. 48. 

When used descriptively in a grant it 
does not mean in immediate contact with, 
but near to the object to which it relates. 
It is a relative term, meaning, when used in 
land patents, very unequal and different 
distances ; 6 Gill 121. 

BY-BEDDING. Bidding with the con¬ 
nivance or at the request of the vendor of 
goods by auction, without an intent to pur¬ 
chase. for the purpose of obtaining a higher 
price than would otherwise be obtained. 

By-bidders are also called puffers, which 
see. It has been said that the practice is 
probably allowable if it be done fairly, with 
an intention only to prevent a sale at an 
undulv low nrioe : R R. Monr. 630 ; 11 Paige, 
Ch. 439 ; 3 Story 622 ; 15 M. A W. 371 ; 1 
Para. Contr. 418 : 11 S. A R, 86. A bidder 
is required to act in good faith arid any 
combination to prevent a fair competition 
would avoid the sale ; 3 B. A B. 116; 5 
Rich. 541 ; 88 Ga. 696 ; 23 N. H. 360 ; 8 How. 
153. See Bid ; Auction. 

Lord Mansfield held that the employment 
of a single puffer was a fraud ; Cowp. 395 ; 
this rule was afterwards relaxed, in equity 
only, so as to allow a single bidder ; 12 ves. 
477. The rule was stated in L. R. 1 Ch. 10, 
to be, that a single puffer will vitiate a sale 
in law, but may be allowed in equity; 
though either at law or in equity, such bid¬ 
ding is permissible upon notice at the sale. 
By 30 and 31 Viet. c. 48, the rule in equity 


BURGOMASTER. In Germany, this 
is the title of an officer who performs the 
duties of a mayor. 

BURH. See Burgh. 

BURIAL, The act of interring the 
dead. 

No burial is Lawful unlees made in con¬ 
formity with the local regulations; and 
when a dead body has been found, it can¬ 
not be lawfully buried until the coroner 
has holden an inquest (Tver it. In England 
it is the practice for coroners to issue 
warrants'to bury, after a view. The leav¬ 
ing unburied the corpse of a person for 
whom the defendant is bound to provide 
Christian burial, as a wife or child, is an 
indictable misdemeanor, if he is shown to 
have been of ability to provide such burial. 
2 Den. Cr. Cas. 325. See Dead Body. 

BURIAL INSURANCE. See In¬ 
surance. 

BURKXNG-BURKI8M. Murdcrcom- 
mitted with the object of selling the cadaver 
for purposes of dissection, particularly and 
OTginally by suffocating or strangling the 
victim. 

Bo named from William Burke, a notorious 
practitioner of this crime, who was hanged at 
Eiinburgh in 1829. It is Baid that the first 
instance of his name being thus used as a 
synonym for the form of death he had inflicted 
on others occurred when he himself was led 


BUSINESS HOURS. The time of 
the day during which business is trans¬ 
acted. In respect to the time of present¬ 
ment and demand of bills and notes, busi¬ 
ness hours generally range through the 
whole day down to the hours of rest in the 
evening, except when the paper is payable 
at a bank or by a banker ; 2 Hill, N. Y. 835. 
See 15 Me. 67 ; 17 id. 230; Byles, Bills 283. 

The term “ usual business hours" does not 
mean the time an employer may require 
his agent's services, but those oi the com¬ 
munity generally ; 16 Minn. 164. 

BUSINESS SERVICES. The words 
"business services,” as used in a telephone 
franchise fixing the maximum rate, mean the 
ordinary services between business men and 
other citizens within the radius specified 
in the ordinance granting the franchise. 135 
Ky. 221 , 122 S. W. 126. 

BUT. "But" is an appropriate term to 
indicate the intention of those who use it, 
to limit or restrain the sense or effect of 
something which had before been said, and 
throughout the whole of it, a negative 
phraseology is employed. 5 Litt. (Ky.) 164. 

BUTLER AGE. A certain portion of 
every cask of wine imported by an alien, 
which the king’s butler was allowed to 
take. 

Called abo prisage; 2 Bulstr. 254. An¬ 
ciently, it might be taken also of wine im- 
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was declared to be the same aa at luw. See 
L. R. 0 Eq. 00 . Lord Mansfield's opinion 
has been followed in Pennsylvania; i4 Pa. 
440, per Gibson, C. J., overruling 11 S. & 
R. 30. In New Hampshire ; 23 N. H. 300. 
In Louisiana ; 13 La. 287. In New Jersey 
it seems that if there is a bonafide bid next 
before that of the buyer, the bidding of 
puffers will not avoid the sale (so held also 
in 3 Story 011); but it is intimated that it 
would be a better rule to forbid puffing ; 20 
N- J. Eq. 159. Kent favors Lord Mansfield's 
rule ; 2 Kent *540. The employment of a 
puffer to enhance the price of propertysold 
is a fraud ; 17 Hun 373. So held m 8 How. 
378. Exceptions to the rule may occur 
when it does not appear that the buyer paid 
more than the value of the property or he 
had determined to bid; 6 Ired. Eq. 430. A 
purchaser thus misled must restore the prop¬ 
erty as soon as he discovers the fraua ; 33 
Penn. 251; 3 Story 611, 631. In 3 Mete. 
Mass. 384, the validity of the sale is held to 
depend upon the animus with which the 
puffing is carried on. In Massachusetts 
where a sale is advertised to be “without 
reserve ” or “ positive,” the secret employ¬ 
ment of by-bidders renders the sale void¬ 
able by the buyer ; Usher, Sale 9 § 280 ; 114 
Mass. 187. See 11 Irish Law Times 043. 

BY BILL. Actions commenced by 
capias instead of by original writ were Raid 
to be btf bill. 3 Bla. Com. 285, 280, See 5 
Hill 213. 

The usual course of commencing an action In the 
King’s Bench Is by a bill of Middlesex. In on action 
commenced by bill It Is not necessary to notice the 
form or nature of the action ; 1 Chit. PI. 283. 

BY ESTIMATION. A term used in 
conveyances. In sales of land it notunfre- 
quently occurs tliat the property is said to 
contain a certain number of acres by esti¬ 
mation, or so many acres, more or Less. 
When these expressions are used, if the land 
fall short by a small quantity, the purchaser 
will receive no relief. In one case of this 
kind, the land fell short two-fifths, and the 
purchaser received no relief; 2 Freem. 106 ; 
20 Ohio 453 ; 9 Gill 446 ; 1 Call 301 ; 4 Mas. 
419 ; 4 H. & M. 184 ; 0 Binn. 106 ; 1 S. & R. 
106 ; 2 Johns. 37 ; 15 id. 471 ; 2 Mass. 382; 1 
Root 528. The meaning of these words 
has never been precisely ascertained by ju¬ 
dicial decision. See Sugden, Vend. 231- 
230, where he applies the rule to contracts 
in fieri. But this distinction was not ac¬ 
cepted in 99 Mass. 234, where it was said 
tliat the Americans do not encourage litiga¬ 


tion by reason of variation in the quantity 
of land aold y unless the quantity was of the 
essence of the contract, and the cases cited 
under the articles Mobs or Less ; Subdi 
vision. 

BY-LAW MEN. In an ancient d^ed, 
certain parties are described as “ yeomen 
and by-law men for this present year in 
Easinguold.” 8 Q. B. 00. 

They appear to have been men appointed for 
some purpose of limited authority by the other in¬ 
habitants, as the name would suggest, under by¬ 
laws of the corporation appointing. 

BY-LAWS. Rules and ordinances 
made by a corporation for its own govern¬ 
ment. See 7 Barb. 589. 

The power to make by-laws is usually 
conferred by express terms of the charter 
creating the corporation. When not ex¬ 
pressly granted, it is given by implication, 
and it is incident to the very existence of a 
corporation; Brice, Ultra Vires , 3d ed. 0 ; 
Moraw. Priv. Corp. 491. When there is 
an express grant, limited to certain cases 
and for certain purposes, the corporate 
power of legislation is confined to tne ob¬ 
jects specified, all others being excluded 
by implication ; 2 P. Wins. 207 ; Ang. Corp. 
177. The power of making by-laws is to be 
exercised Dy those persons in whom it is 
vested by the charter ; but if that instru¬ 
ment is silent on that subject, it resides in 
the members of the corporation at large ; 1 
Harr. & G. 324 ; 4 Burr. 2515, 2521 ; 0 Bro. 
P. C. 519; 51 Itid. 4; 12 Wend. 18? ; 17 
Mass. 29 ; 33 N. H. 424; and the power to re¬ 
peal them also exists ; 7 Dowl. & R. 287 ; 18 
Vt, 511; 12 East 22. The office of a by¬ 
law is to regulate the conduct and define 
the duties or the members towards the cor¬ 
poration and among themselves ; 99 Mass. 
70. 

The constitution of the United States, and 
act 9 of congress made in conformity to it, 
the constitution of the state in which a 
corporation is located, and acts of the 
legislature constitutionally made, together 
wtih tho common law as there accepted, are 
of superior force to any by-law ; and such 
by-law, when contrary to either of them, 
is therefore void whether the charter au¬ 
thorizes the making of such by-law or not; 
because no legislature can grant power 
larger than that which it possesses ; 7 Cow. 
585, 004; 11 Wall. 309; 31 Me. 573 ; 35 Pa. 
151; 24 Wis. 21 ; 31 Mich. 458 ; 9 Nev. 325 ; 
1 Q. B. D. 12. By-laws must not be incon¬ 
sistent with the charter; Green's Brice, 


Ultra Vires , 15. 

By-laws must be reasonable ; 8 Daly 20 ; 
3 Whart. 228 ; 2 Mo. App. 96; and not ret¬ 
rospective; 9 Cal. 112; 81 Mich. 458; they 
bind the members; 43 Me. 192 : 76 Ala. 507 ; 
78 N. Y. 179 ; 70 Ga. 341 ; 99 Mass. 68 ; but 
a by-law void as against strangers or non¬ 
assenting members, may be good as a con¬ 
tract against assenting members ; 19 Johns. 
450 ; 9 Ala. N. s. 738 : 8 Mete. 321. See 24 
N. J. Law 440. It has been held that third 
parties dealing with corporations are not 
oound to take notice of their by-laws; 12 
Cush. 1 ; 3 Mas. 505 ; see 1 Woolw. 400 ; 
where a distinction was raised between by¬ 
laws made by the corporation and those 
made by the directors, so far as relates to 
notice to third parties ; but, contra, 52 Barb. 
399. 

See, generally. Ang. Corp. c. 9 ; Beach, 
Corp. ; Green’s Brice, Ultra Vires ; Field, 
Corporations ; Morawetz. Corp.: Thornpson. 
Corp.; Spelling, Corp ; Boisot, By-laws ; Ba¬ 
con, Abr. ; 4 Vi tier, Abr. 301 ; Dane, Abr. 
Index ; Comyns, Dig. 

Comparison with Municipal Ordin¬ 
ance. 'V he word “by-law” originally’meant an 
ordinance. “By” was the Scandinavian word 
for town ; originally, therefore, a by-law was 
simply a town law. What arc generally 
styled municipal ordinances in America are 
it-ually known and designated as by-laws 
in English cases. (7 Ad. & El. 405.) But, 
by-laws are rules prescribed by the members 
of a private corporation and have no binding 
force upon any one except by express or 
implied assent (58 Miss. 435), and in this 
they are distinguished from a municipal 
ordinance ( q . r.). 1 Thomp. Corp. 2nd ed., 

1193, 1194. 

BY REASON OF. The words “by 
reason of” are equivalent to “by virtue of” 
206 U. S. 119. 

BY THE BYE. In Practice. With¬ 
out process. A declaration is said to be 
filed by the bye when it is filed against a 
party already in the custod}’ of the court 
under process in another suit. This might 
have been done, formerly, where the party 
was under arrest and technically in the 
custody of the court: and even giving com¬ 
mon bail was a sufficient custody in the 
King's Bench ; 1 Sellon, Pr. 228: 1 Tidd. 
Pr. 419. It is no longer allowed ; Arch- 
bold, New Pr. 293. 

BY VIRTUE OF. See By Reason 
Or 


c. 


C. The third letter of the alphabet. It 
was used among the Romans to denote con¬ 
demnation, being the initial letter of con- 
dew mo. See A. 

In Rhode Island as late as 1765 it was 
branded on the forehead as part of the 

E unishment for counterfeiting; Anderson, 
►ict. Law. 

C. C. Abbreviation for cepi corpus; chief 
commissioner ; circuit, city, or county court; 
chancery, civil, criminal, or crown cases', 
c ivil code. Anderson. See Cepi ; Capias An 
Respondendum. 

C. C. et B. B. Cepi corpus and bail 
bond. See Cepi ; Capias Ad Respondendum. 

C. C. & C. Cepi corpus et committiiur, 

1 have arrested and committed the defendant. 
Anderson. See Capias Ad Satisfaciendum ; 
Cepi. 

C. F, & I. Abbreviations sometimes 
used in commercial transactions for cost, 
freight, and insurance. When so used they 
mean the actual cost of the goods ordered 
and commission, with the premium of in¬ 
surance and the freight: Benj. Sales § 887 ; 
L. R. 5 Ex. 179. SeeC. I. F. 

C.I. F. C >si, insurance, and freight. 
The designation of a sales contract in which 
the price quoted and agreed upon covers not 
only the cost of the goods at the pci.it of ship¬ 
ment, but their insurance and freight to the 
point of destination. A form of contract 
which has become very common, especially 
in international commerce. Formerly desig¬ 
nated more frequently as C. F. 1. Willis* 
ton, Sales, § 2S0. 

C. O. D. Collect on delivery. Where 
goods shipped are thus marked, the carrier 
m addition to his ordinary liabilities, and 
responsibilities is to collect the amount 
specified by the consignor, and for failure 
to return to him, either the price or the 
goods, he has a right of action on the con¬ 
tract against the carrier. See 59 Ind. 264; 
73 Mo. 278 ; 35 III. 140 ; 55 N. Y. 206. 

These initials have acquired a fixed and 
determinate meaning, which courts and 
juries may recognize from their general 
information ; 73 Me. 278. 

C. F. A. Certified public accountant 
< 9 . v .). 

CA. SA. Capias Ad Satisfaciendum ( q. 

r). 

f !a n a t.t,*rrt A. in Spanish Law. 
A quantity of land, varying in extent in 
different provinces. In those parte of the 
United States which formerly belonged to 
Spain, it is a lot of one hundred feet front, 
two hundred feet depth, and equivalent to 
five peonias. 2 White, New Recop. 49; 12 
Pet. 444, n.; Escriche, Dice. Raz. 

A measure of land used in Mexican land 
grants containing 105.75 acres. 161 U. S. 
219. See Cordkl; Hectare; Sino ; Vara. 

CABINET. Certain officers who, taken 
collectively, form a council or advisory 
board ; as the cabinet of the president of 
the United States, which is composed of 
the secretary of state, the secretary of the 
treasury, the secretary of the interior, the 
secretary of war, the secretary of the navy, 
the secretary of agriculture, the attorney- 
general. ana the postmaster-general. 

In case of the removal, death, resigna¬ 
tion or inability of both the president and 
vice-president of the United States, then 
the members of the cabinet shall act aa 
president until such disability is removed 
or a president elected, in the following 
order : the secretary of state, secretary or 


the treasury, secretary of war, attorney- 
general, postmaster-general, secretary of 
the navy, and secretary of the interior ; 24 
Stat. L. p. 1 . 

These officers are the advisers of the 
president. They are also the heads of their 
respective departments ; and by the con¬ 
stitution (art. 2 , sec. 2 ) the president may 
require the opinion in writing of these 
officers upon any subject relating to the 
duties of their respective departments. 
These officers respectively have, under dif¬ 
ferent acts of congress, the power of ap¬ 
pointing many inferior officers cliarged 
with duties relating to their departments. 
See Const, art. 2 , sec. 2. 

The cabinet meets frequently at the ex¬ 
ecutive mansion, by direction of the presi¬ 
dent. No record of its doings is kept; and 
it has, as a body, no legal authority. Its 
action is advisory merely ; and the presi¬ 
dent and heads of departments in the exe¬ 
cution of their official duties are entitled 
to disregard the advice of the cabinet and 
take the responsibility of independent ac¬ 
tion. 

In England, a board of control chosen 
by the legislature, out of persons whom 
it trusts and knows, to rule the nation. 
It is the connecting link between the 
legislative and the executive powers. The 
nominal prime‘minister is chosen by the 
legislature and the real prime minister 
for most purposes—the leader of the house 
of commons—almost without exception is 
so chosen ; Bagehot, Eng. Const. 

The king, under the English constitution, 
is irresponsible; or, as the phrase is, the 
king can do no wrong. The real responsi¬ 
bility of government in that country, 
therefore, rests with his ministers, who 
constitute his cabinet. The king may dis¬ 
miss his ministers if they do not possess his 
confidence; but they are seldom dismissed 
by the king. They ordinarily resign when 
they cannot command a majority in favor 
of their measures in the house of com¬ 
mons. 

The first lord of the treasury, the lord 
chancellor, the principal secretaries of 
state, and the chancellor of the exchequer, 
are always of the cabinet; but in regard to 
the other great officers of state the practice 
is not uniform, as at times they hold and 
at others do not hold seats in the cabinet. 
The British cabinet usually consists of from 
ten to fifteen persons. See Knight's Pol. 
Diet, title Cabinet; Bagehot, English Con¬ 
stitution ; 1 Bryce, Am. Com. 81. 

CABOOSE CAB. A "caboose car' 
is a car attached to the rear of a freight train 
fitted up for the accommodation of the con¬ 
ductor, brake men and chance passengers. 
117 Ky. 345. 78 S. W. IRS. 

CABOTAGE. Spanish Law. Coast¬ 
wise navigation ; coast pilotage ; coasting- 
trade. Stand. Diet. 

Navigation along the roast., or from port 
to port, without stretching out to sea. 
Worcester. 

The French term for coasting-trade, a 
const-pi lot age. It in probably derived from 
cnlxfl, a f-mall boat, with which the name 
Cabot may be connected; the conjecture 
that the non! comes from cofw, the Spanish 
for cape, and means "nailing from cape to 
rape,” has little foundation. 

CACHEXIA. The final stage of Mor- 

PHLNOMANIA (q, I/.). 

CACICAZGOS. In Spanish Law. 
Lands held in entail by the caciques in In¬ 
dian villages in Spanish America. 


CADASTRE . The official statement of 
the quantity and value of real property in 
any district, made for the purpose of justly 
apportioning the taxes payable on bucH 
property ; 12 Pet. 428, n.; 3 Am. St. Pap. 
679. 

CADERE. (Lat.). To fall ; to fail; to 
end ; to terminate. 

The word was generally used to denote the ter¬ 
mination or failure of a writ, action, complaint, or 
attempt: as, cadit actio (the action falls), ccdit as- 
sisa (the assise abates), cadere causa or a causa (to 
lose a cause). Abate will translate cadere as often 
as any other word, the general signification being, 
as stated, to fail or cease. Cadere ab actions (liter¬ 
ally, to fall from on Action), to fail in an action ; 
cadere in partem , to become Bubject to a division. 

To become; to be changed to; cadit 
a&sisa in juratum (the assize has become a 
jury). Calvinus, Lex. 

CADET. A younger brother. One 
trained for the army or navy. See Naval 
Cadets. 

CADI. A Turkish civil magistrate. 

CADTJCA (Lat. cadere , to fall). 

In Civil Law. An inheritance ; an es¬ 
cheat ; every thing which falls to the legal 
heir by descent. 

By some writers bona caduca are said to be those 
to which no heir succeeds, equivalent to escheats. 
Du Cange. 

CADTJCARY. Relating to or of the 
nature of escheat, forfeiture or confiscation. 
2 BLa. Com. 240; Black. Diet. 

See Caduciary. (Old form, as used in 2 
Bla. Com. 245.) 

CESARIAN OPERATION. A surgi¬ 
cal operation whereby the foetus, which can 
neither make its way into the world by the 
ordinary and natural passage, nor be ex¬ 
tracted by the attempts of art, whether the 
mother and feet us be yet alive, or whether 
either of them be dead, is by a cautious 
and well-timed operation taken from the 
mother with a view to save the lives of 
both, or either of them. 

If this operation be performed after the 
mother's death, the husband cannot be ten¬ 
ant by the curtesy ; since his right begins 
from the birth of the issue, and is consum¬ 
mated by the death of the wife; but if 
mother and child are saved, then the hus¬ 
band would be entitled after her death. 
Wharton. 

CAETEBI8 PARIBUS. Other thinga 
being equal. Black. 

CAETERIS TACENTIBUS. The 
others being silent; the other judges express¬ 
ing no opinion. A phrase in the old reports. 
Burriil; Comb. 186. 

C2ETERORTJM. See Administration. 

CALCULATED. The word "calcu¬ 
lated" was used as synonymous with the 
words "fitted," "adapted" or "suited." 40 
S. W. 248. 

CALEFAGIUM. A right to take fuel 
yearly. BLount. 

CALENDAR. An almanac. 

Julius Cesar ordained that the Roman year should 
consist of three hundred and sixty-flve days, except 
every fourth year, which should contain three hun¬ 
dred and sixty-six—the additional day to be reckoned 
by counting the Mth day of February (which was the 
6th of the calends of March) twice. See Uis&kxtilx. 
This period of time exceeds Ihe solar year by eleven 
minutes or there bouts, which amounts to the error 
of a day in about one hundred and thirty-one years. 
I 11 l&tfct the error amounted to eleven days or more, 
which was corrected by Pope Gregory Out of this 
correction grew the distinction between Old and New 
Style. The Gregorian or New Style was Introduced 
Into England In 1TW. the 2d day or September (O. S.) 
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or tbqt year being reckoned as the 14th day of Sep¬ 
tember (N. 8.). 

A list of causes pending in a court; as 
court calendar. 

In Criminal Law. A list of prisoners, 
containing their names, the time when they 
were committed and by whom, and the 
cause of their commitments, 

CALENDAR OF CAUSES. A list of 
litigated causes, prepared by the clerks of 
courts of record, a short time previous to the 
commencement of each term or sittings, con¬ 
taining the title of each cause, the nature of 
the action, the date of the issue, and the 
names of the attorneys for the respective 
parties. It is intended for the use of the 
court and bar, on the trial or hearing. 

CALIFORNIA. The eighteenth stale 
admitted to the Union. 

In 1584 a Portuguese navigator to the Spanish ser¬ 
vice discovered the Quit of California and penetrated 
into the mainland, but no settlement was made until 
about a century afterwards, when the Franciscan 
Fathers planted a mission on the site of San Diego; 
other settlements soon followed, and In a short tune 
the country was entirely under the control of the 
priests, who accumulated great wealth. The Bpanish 
power in the territory now constituting California 
was overthrown by tbe Mexican revolution In 1822, 
and the secular government by the priests was abol¬ 
ished. By the treaty of Guadalupe Hidalgo, May 80, 

1848, terminating the war between the United States 
and Mexico, the latter country ceded to tbe United 
States for $15,000,000 a large tract of land including 
the present states of California, Nevada, aod Utah, 
and part of Colorado and Wyoming, and of the 
present territories of Arizona and New Mexico, and 
the whole tract was called the territory of New 
Mexico. 

The commanding officer of the U. 8. forces exer¬ 
cised the duties of civil governor at first, but June 
8. ]849, Brigadier-General Riley, then In command, 
issued a proclamation for holding an election August 
1,1846, for delegates to a general convention to frame 
a state constitution. 

The convention met at Monterey, Sept. 1, 1846 ; 
adopted a constitution on October 10,1846, which was 
ratified by a vote of the people, November 18, 1846. 
At the same time an election was held for governor 
and other state officers, and two members of con¬ 
gress. 

The first legislature met at San Jose, December 15, 

1849. General Riley, on December 60, 1846, resigned 
the admin istration of civil affairs to the newly elected 
officers under the constitution, and shortly there¬ 
after two United States senators were elected. 

In March. 1850, the senators and representatives 
submitted to congress the constitution, with a mem¬ 
orial asking -the admission of the state into the 
American Union. 

On September 6, 1850, congress passed au act ad¬ 
mitting the state into the Union on an equal footing 
with tne original states, and allowing her two repre¬ 
sentatives in congress until an apportionment ac¬ 
cording to an actual enumeration of the inhabitants 
of the United States. The third section of the act 


language of New York stock brokers. 181 
U. §. 284, 

CALL DAY. In England, the day set 

apart in each term in the Inns of Court to 
admit students to practise at the bar. Stand 
Diet. 

CALL PATENT. A “call patent” is 
one whose corners are all stakes, or all but 
one, or whose lines are not run out and 
marked at the time. 142 Ky. 561, 134 S. W: 
900. 

PALLING. See Ordinary Calling. 

CALLING THE PLAINTIFF. In 
Practice. A formal method of causing a 
nonsuit to be entered. 

When a plaintiff perceives that he has not given 
evidence to maintain his Issue, and Intends to become 
nonsuited, he withdraws himself; whereupon the 
crier is ordered to call the plaintiff, and on his 
failure to appear he becomes nonsuited. The phrase 
41 let the plaintiff be called,” which occurs in some 
of the earlier state reports, Is to be explained by 
reference to this practice. See 8 Bla. Com. 878; t C. 
A P. 408; ft Mass. 286; 7 id. 887 ; 4 Wash. C. C. 67. 

CALLING TO THE BAR. Confer¬ 
ring the degree or dignity of barrister upon 
a member of the inns of court. Holthouse) 
Diet. 

CALUMNIA (Lat.). Calumny, malice, 
or ill design; a false accusation; a malicious 
proeecution. 

CALUMNIJB JUSJURANDUM 

(Lat.). The oath against calumny. 

Both parties at the beginning of a suit, in certain 
cases, were obliged to take an oath that the suit 
was commenced in good faith and in a firm belief 
that they had a good cause. Bell, Diet. The object 
was to prevent vexatious and unnecessary Bults. It 
was especially used In divorce cases, though of little 
practical utility; Bishop. Marr. & Div. fi 863; 2Biah. 
Harr. Div. & Sep. fig 264, 206. A somewhat similar 
provision Is to be round in the requirement made In 
some states that the defendant shall file an affidavit 
of merits. 

CALUMNIATORS. In Civil Law. 
Persons who accuse others, whom they 
know to be innocent, of having committed 
crimes. 

CALVO DOCTRINE. That doc¬ 
trine which answers in the negative the long 
discussed question of whether governments 
are responsible or not for the losses and 
injuries encountered by aliens in times of 
internal disturbances or civil wars. The 
following is an excerpt from “Lc Droit 
International Th 6 oriquc ct Pratique” par 


(2) That the governments ol powerful 
nations which exercise or impose this claimed 
right in dealing with relatively weak states 
commit an abuse of power ana of force that 
nothing could justify, and that is as much 
opposed to their own legislation as it is to 
international practice and to political 
agreements. 

CAMBIO. Exchange. 

CAMBEPABTIA. Champerty. 

CAMBIPARTICEPS. A champertor. 

CAMBIST. A person skilled in ex¬ 
change ; one who deals or trades in promis¬ 
sory notes or bills of exchange ; a broker. 

CAMBIUM. Change, exchange. Ap¬ 
plied in the civil law to exchange of lands, 
as well as of money or debts. Du Cange. 

Cambium re alt or manuale was the term generally 
used to denote tbe technical common-law exchange 
of Lands; cambium locale, mercantile, or frcyec- 
was used to designate the modern mercan¬ 
tile coo tract of exchange, whereby a agrees. In 
co nsid eration of a sum of money paid in one 

S ince, to pay a tike sum In another place. Fothler, 
e Chang*, n. 19 ; Story, Bills $ 9 

CAMERA. The Judge’s chamber in 
Serjeant’s Inn. Wharton; Ken GIobs. • See 
In Camera. 

CAMERA, IN. See In Camera. 

CAMERA REGIS. In old English 
law a chamber of the king; a place of 
peculiar privileges especially in a commer¬ 
cial point of view. The city of London 
was so called. Year Book, p. 7, Hen. VL 
27; Burrill, Law, Die. 

CAMERA SCACCARIL The Ex¬ 
chequer Chamber. Spelman, Gloss. 

C AM KRA , BTBIjLATA. The Star 
Chamber. • 

CAMERABIUS. A chamberlain; a 
keeper of the public money ; a treasurer. 
Spelman, Gloss. Cambellarius; 1 Perr. A 
D. 348. 

C AMINO. In Spanish Law. A road 
or highway. Las Partidas, pt. 3, tit. 2,1. 6. 

CAMP ART u fC. A part or portion of 
a larger field or ground, which would other¬ 
wise he in gross or in common. Champerty. 

C AMPERTUM. A cornfield ; a field 
of grain. Cowel; Whishaw. 


S rorides for the admission, upon tbe express con- 
itlon that the people of the state, through their 
legislation or otherwise, shall never interfere with 
the primary disposal of the public lands within Its 
limits, and shall not pass anv 1 aw or do any act wher^ 
by the title of thp United States to any right to dis¬ 
pose of the same shall be impaired or questioned; 
and that they shall never lay any tax or assessment 
of any description whatsoever upon the public do¬ 
main of the United States, and Qiat In no case shall 
non-residpnt proprietors who are citizens of the 
United States bo taxed higher than residents: and 
that all the navigable waters within the state shall 
be commoD highways, and forever free, as well to 
the inhabitants of the state as to the citizens of the 
United States, and without any tax, impost, or duty 
therefor. 

Congress passed an act, March 3,1851, to ascertain 
and settle the private land claims in the state of 
California. By this act a board of commisslonerB 
was created, before whom every person claiming 
lands in California, by virtue of any right or title 
derived from the Spanish or Mexican governments, 
was required to present his claim, together with 
such documentary evidence and testimony of wit¬ 
nesses as he relied upon. From the decision of this 
bosrd an appeal might be taken to the district court 
of the United States for the district in which the 
land was situated. Both tbe board and the court, 
on passing on the validity of any claim, were re- 

a Hired to be governed by the treaty of Guadalupe 
[idalgo, the law of nations, the laws, usages, and 
customs of the government from which the claim 
was derived, the principles of equity, and the de¬ 
cisions of the supreme court of tne United States. 

A large part of the best agricultural lands of the 
state was claimed under Spanish and Mexican 
grants. The evidence in support of these grants 
was in many instances meagre and unsatisfactory, 
and the amount of litigation arising therefrom was 
enormous and has not yet wholly ceased. The board 
of commissioners, having completed its work, went 
ont of existence. 

By an act passed September 28, 1660, congress de¬ 
clared all laws of the United States, not locally in¬ 
applicable, In force within the State. 

The constitution adopted In 1846 was amended 
November 4, 1850, and September 8, 1862, and on 
January I, 1880, was superseded by the present con¬ 
stitution, which had been framed by a convention 
March 8, 1879, and adopted by popular vote May 7, 

CALL. An agreement to sell, in the 


Carlos Calvo, III. § § 1280, 1297 in which 
arguments are set forth in support of the 
Calvo Doctrine. 

To admit, in a measure, the responsibility 
of governments, that is to say, the principle 
of indemnity, would be to create an exorbi¬ 
tant and disastrous privilege, essentially 
favorable to powerful states, and harmful 
to weaker nations, and to establish an un¬ 
justifiable, inequality between citizens and 
foreigners. On the other hand, by sanction¬ 
ing the doctrine which we combat, there 
would be inflicted, although indirectly, a 
powerful blow t^ one of the constitutional 
elements of the independence of nations, 
namely, that of territorial jurisdiction; 
here, in truth, lies the real meaning, the true 
significance of such frequent recourse to 
diplomatic channels to solve questions whose 
nature and the circumstances under which 
they arc produced relate them to the exclu¬ 
sive domain of ordinary tribunals. The 
principle which we uphold rest® not only 
upon theory and practice; it has several 
years ago entered into the roalm of the con¬ 
ventional right of peoples. Thus it is seen 
to be formally consecrated by the majority 
of the treaties which Soulh-American 
republics have concluded in the last instance 
with European powers: let it suffice for us 
to cite conventions of commerce and of 
navigation, which were signed by Venezuela 
with the Netherlands (1855), Sardinia 
(1858), and with the Hanseatic cities. 

Resuming our idea regarding this matten 
wc are led to conclude: 

( 1 ) That the principle of indemnity and of 
diplomatic intervention in favor of aliens 
because of injuries suffered in cases of civil 
war has never been arid is not now admitted 
by any nation of Europe or of America. 


CAMFUM FARTTRE. To diride the 
land. The phrase used in a bargain of cham¬ 
perty (q. v.). 4 Bla. Com. 135. 

CAMPUS (Lat. a field). In old Euro¬ 
pean law an assembly of the people so 
called from being held in the open air y in 
some plain capable of containing a large 
number of persons. 1 Robertson's Charles 
V. App. n. 38. 

In feudal or old English law a field or 
plain. Burrill, Law Diet. 

CANADA. The name given to a con¬ 
federation of all the British possessions in 
North America except Newfoundland. 

CANAL. An artificial cut or trench.in 
the earth, for conducting and confining 
water to be used for transportation. See 18 
Conn. 394. 

Public canals originate under statutes 
and charters enacted to authorize their con¬ 
struction and to protect and regulate their 
use. They are in this country constructed 
and managed either by the state itself, act¬ 
ing through the agency of commissioners, 
or oy companies incorporated for the pur¬ 
pose. These commissioners and companies 
ore armed with authority to appropriate 
private property for the construction of 
their canals, in exercising which they are 
bound to a strict compliance with the 
statutes by which it is conferred. Where 
private property is thus taken, it must be 
paid for in gold and silver ; 8 Blaokf. 240. 
Such payment need not precede or be co- 
temporaneous with the taking; 20 Johns. 
735; 4 Zabr. 587 ; 8 Blackf. 266; though, if 
postponed, the proprietor of the land taken 
is entitled to interest; 5 Denio 401; 1 Md, 
Ch. Deo. 248. The following cases relate 
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to the rules to be observed in estimating 
the amount o t damage to be awarded for 
private property taken or injured by the 
construction of oatiala; 7 Blackf. 209; 1 
Watts A & 340 ; 1 P*- 463 ; 13 Barb. 457, 
437 ; 94 id. 382 ; 4 Wend. 447 ; 1 Spenc. 949; 
14 Conn. 146; 16 icL 98 ; 1 Sneed 889; 1 
Sumn. 44. A oity through which a canal 
names cannot construct levees along its 
Lnh i and recover the cost thereof from the 
r^jukl company ; 43 La. Ann. 6 . 

After tne appropriation of land for a 
canal, duly made under statute authority, 
though the title remains in the original 
owner until he is paid therefor, he cannot 
sustain an action against the party taking 
the same for an? injury thereto ; i9 Barb. 
968, 370 ; 4 Wend. 647 ; 30 Johns. 785 ; 7 
Johns. Ch. 314 ; 19 Pa. 456. But if there be a 
deviation from the statute authority, the 
statute is no protection against suits by per¬ 
sons injured by such deviation; 4 Denio 
856; 1 Sumn. 46 ; 2 Dow. 319 : Coop. Ch. 77. 
Appraisers appointed to assess da m ages 
for land taken nave no authority to enter¬ 
tain clAima not presented in the mode and 
within the time prescribed by statute ; 9 
Barb. 496; 11 N. Y. 314. But though a 
special remedy for damages be given by a 
statute authorizing the construction or a 
canal, the party injured thereby is not 
barred of his oommon-law action ; 34 Barb. 
150; 5 Cow. 163 ; 16 Conn. 98. But Bee. to 
the contrary, 12 Mass. 466; 1 N. H. 339. 
The legislature has the exclusive power 
to determine when land may be taken for 
a canal or other public use, and the courts 
cannot review its determination in that 


respect; 9 Barb. 350 ; 8 Blackf. 266. 

In navigating canals, it is the duty of 
the canal-boats to exercise due care in 
avoiding collisions, and in affording each 
other mutual accommodation ; and ror&ny 
injury resulting from the neglect of sucq 
care the proprietors of the boats are Liable 
in damages; 1 Sher. <& Redf. Neg. 404; 
19 Wend. 399 ; 8 Cow. 698 ; 1 Pa. 44. The 
proprietors of the canal will be liable for 
any injury to canal-boats occasioned by a 
neglect on their part to keep the canal in 
proper repair and free from obstructions; 
7 Mass. 189; 7 Mete. 276; 18 Gratt. 541 ; 8 
Dana 161; 7 Ind. 462 ; 20 Barb. 620 ; 11 A. 
A E. 223. Where a state exercises control 
over a canal, it is liable for injuries caused 
by an officer's negligence in fading to repair 
bridges over it; 127 N. Y. 397. In regard 
to the right of the proprietors of canals to 
tolls, the rule is that tney are only entitled 
to take them as authorized by statute, and 
that any ambiguity in the terms of the 
statute must operate in favor of the public ; 
2 B. & Ad. 792 ; 3 M. & G. 134 : 9 How. 172 ; 
6 Cow. 567 ; 21 Pa. 131. A canal constructed 
and maintained at private expense is like a 
private highway over which the public is 
permitted to travel, but in which it obtains 
no vested right; 95 Mich. 389. For other 
cases relating to various points arising 
under statutes in regard to canals, see 8 
Blackf. 852 ; 12 Mass. 403 ; 7 B. Monr. 100; 
4 Zabr. 03, 555 ; 11 Pa. 202 : l Gill 222; 17 
Barb. 198 ; 110 N. Y. 232 ; 22 Ill. App. 159 ; 
55 N. J. Law 178. See Railway. 


CANCEL. To cancel a paper is to cross 
or deface it with cross-marks or other oblit¬ 
erations * to blot or obliterate. The term is 
also used figuratively in the sense of to annul 
or to destroy. 5 A. & E. Ency. (2nd ed.) 
128. See Cancellation ; Annul. 


CAWC TBT.T.ARTA Chancery ; the 
court of chancery. Curia canccllaria Is 
also used in the same sense. See 4 Bla. 
Com. 46; Cowel. 


power, end had nipertotendeno# ow the other 
offioara or the empire. From the Romeos the title 
■wrt office passed to the church; end therefore 
every bishop or the Cethollo church he*, to this day, 
his chancellor, the principal judge of his consistory. 
In ecolselestlcel metiers It was the duty of the can- 
ccUariuM to take charge of ell matter* relating to 
the books of the ohurch,—acting as librarian ; to 
oorreot the laws, comparing the various readings, 
■nH >i mn to take charge of the seal of the church, 
affixing It when necessary In the business of the 
church. 

When the modern kingdoms of Enrope ware es¬ 
tablished upon the ruins of the empire, almost 
every state preserved Its chancellor, with different 
jurisdictions and dignities, according to their dif¬ 
ferent constitutions. In all he seems to have hod a 
supervision of all charters, letters, and such other 
publlo Instruments of the crown as were authenti¬ 
cated in the most solemn manner; and when seals 
came into use, he had the custody of the public soal. 

According to Du Cange It was under the reigiLof 
the Merovingian kings In France that the cancel- 
lorii first obtained the dignity corresponding with 
that of the English chancellor, and became keepers 
of the king's seal. 

In this latter sense only of keeper of the seal, the 
word chancellor, derived hence, eceins to have been 
used in the English law; S Bla. Com. 46. 

The origin of the word bos been much disputed ; 
but it seems probable that the manning assigned by 
Du Cange 19 correct, who says that the cancel/arti 
were originally the keepers of the gate of the king's 
tribunal, and who carried out the commands of the 
judges. Under the civil law their duties were 
varied, and gave rise to a great variety of names, as 
notarial, a notis , abactis, secret arius, a secretis, 
a cancellii , o respemns, generally derived from their 
duties as keepers and correctors of the statutes and 
decisions of the tribunals. 

The transition from keeper of the seal of the 
church to keeper of the king's seal would be natu¬ 
ral And easy in an age when the clergy were the 
only persons of education sufficient to read the 
documents to which the eenJ was to be appended. 
And this latter sense is the one which has remained 
and been perpetuated in the English word Chancel¬ 
lor. See Du Cange; Spelraau, Gloss.; Spence, Eq. 
Jur 78; 3 Bla. Com. 40. 

It was an evolution which passed through several 
stages, the drat of which baa Ils origin in the period 
when the king was actually as well as theoretically 
the fountain of justice and equity. At first he per¬ 
sonally heard their complaints and administered 
justice to his subjects. 

It was, however, after the growth of the popula¬ 
tion had increased the applications to the Icing for 
the redress of grievances to such an extent aa to re¬ 
quire him to seek assistance, that the officer after¬ 
wards called chancellor appeared. He was then a 
scribe to whom were referred the complaints made, 
and It was bis duty to determine if they should be 
entertained and the form of writ adapted to the 
case. Thus what was afterwards the primary duty 
of the chancellor was devolved upon, this officer, 
called the nferendari us, and known by this title, 
according to Selden, during the reign or Ethelbert 
and subsequent kings to Edred. To separate and 
protect them from the suitor* this officer and his 
assistants sat by a lattice, the laths of which were 
called cancelli , and to this commentators ascribe the 
origin of the word cafuxllariua. which was used in 
the reign of the Confessor and Is not clearly traced 
to an earlier date. At that time little more appears 
than that he was an officer who Issued writs, but 
during Anglo-Saxon times he seems to have been 
little more, and the charter of Westminster shows 
hi* precedence at that time to have been after two 
archbishops, nine bishops, and seven abbots, though 
now the lord chancellor Is second only after the 
royal family. True, it is said by Ingulpbus that 
Edward the Elder appointed Torquatel his chancel¬ 
lor, so that whatever business of the king, spiritual 
or temporal, required a decision, should be decided 
by hla advice and decree, and, being so decided, the 
decree should be held Irrevocable; Spence, Eq. 
Jur. 7B, n. Nevertheless there does not seem to 
have been at that period a conception of the office 
as one maintained for the exercise of judicial func¬ 
tions. According to Pollock and Maitland, 11 even in 
Edward I.'s reign it is not In our view a court of 
justice; it does not hear and determine causes. It 
was a great secretarial bureau, a home office, a 
foreign office, and a ministry of justice; " 1 Hist. 
Eng. Law 173. 

But whatever the origin of the title. It Is not dif¬ 
ficult to apprehend the development of the Janitor 
or keeper of the gate, acting as intermediary be¬ 
tween the suitor and the king or judge, into the 
officer whose judgment was reliea on in dealing 
with the petition, and how the original scribe or 
refeiularius, exercising at flret clerical functions, 
but selected for them because It required legal 
learning to discharge them, gradually developed 
Into the chancellor of modern conception, holding 
the seal and representing the conscience of the 
king. The fact that it is an evolution Is clear, how¬ 
ever obscure and difficult to trace are some of Its 
successive stages. See 4 Co. Inst. 78 ; Dugdale 
Orlg, Jur. fol. M : and generally Selden, Discourses ; 
Inderwlck, King's Peace : 8 Stoph. Com. 848; I Poll. 
& Maitl. 172 ; 1 Stubbs, Const. Hist. 881; Campbell, 
Lives of the Lord Chancellors, vol. 1. See Chancel- 


CAJTCKI.lL A RTTJB (Lat.). A ohan- 
oellor. 

In ancient law, a janitor or one who 
stood at the door of the court and was 
accustomed to carry out the commands 
of the judges; afterwards a secretary; a 
scribe ; a notary. Du Cange. 

In early English law, the keeper of the 
king's seal. 

Hie office of chancellor is of Roman origin. He 
appear* at fimt to have been a chief scribe or secre¬ 
tary. but was afterwards invested with judicial 


LOU. 

CANCELLATION’. The act of cross¬ 
ing out a writing. The manual operation 
of tearing or destroying a written instru¬ 
ment ; 1 Eq. Cay. Abr. 409; Roberts, Wills 
867j n. 

The statute of frauds provides that the 
revocation of a wijl by cancellation must 
be by the “ testator himself, or in his pres¬ 
ence and by his direction and consent.” 
This provision is in force in many of the 
United States; 1 Jarm. Wills, 8 d Am. ed. 


*118 n.» Beach, Wills 98. In order that 
a revocation may be effected, it must 
be proved to have been done according to 
the statute; 25 N. Y. 79; 81 Pa. 240; 66 
Mo. 570; 46 Ala. 216; declarations of a 
testator axe not sufficient ; 2 W. A S. 455 ; 
26 Md. 95 ; 2 Johns. 81. 

Cancelling a will, animo revocandi, is a 
revocation ; and the destruction or oblitera¬ 
tion need not be complete; 3 B. & Aid, 
480 ; 2 W. Bla. 1043 ; 4 Mass. 462 ; 2 N. A 
M’C. 472 ; 5 Conn. 168 ; 4 S. & R. 567. It 
must be done animo ret'oeandi; Schoul. 
Wills 884 ; 62 Ill. 308 ; 6 Mo. 177; and 
evidence is admissible to show with what 
intention the act was done ; 7 Johns. 394 ; 
9 Mass. 307 ; 4 Conn. 550; 8 Vt. 373 ; 1 N. 
H. 1 ; 4 S. & R. 297 ; 8 Hen. A M. 502 ; 1 
Harr. A M’H. 162 ; 4 Kent 581 ; 57 Me. 
449 ; 25 Mich. 505 ; 2 Rich. 184 ; 82 Ga. 156. 
Accidental cancellation is not a revoca¬ 
tion ; 3 Stookt. 156. Where the first few 
lines of a will were cut off, the remainder, 
which was complete, was admitted to pro¬ 
bate ; L. R. 2 F. A D. 206. Partial can¬ 
cellation, with proof of an animus rwo- 
candi, will revoke a will; 2 Miss. 330 ; and 
when more than one-third of the items were 
cancelled, leaving the remainder unintel¬ 
ligible and repugnant, the will was held to 
be revoked ; 28 Atl. Rep. (Md.) 408. Where 
the testator wrote on his will “ This will is 
invalid,” held a revocation; 2 Conn. 67. 
Cancellation by an insane man will not re¬ 
voke a valid will; 54 Barb. 274 ; 7 Humphr. 
92. See 1 Pick, 535; 1 Rich. 80. 

In Louisiana it requires a written instru¬ 
ment executed with formalities to revoke a 
will, hence placing it among waste paper 
and refusal to receive it after attention 
was called to it, and an unsuccessful at¬ 
tempt to make a new will, were held to 
be no cancellation ; 47 La. Ann. 329. 

There may be a partial obliteration, 
which works a revocation pro tanto ; 34 
Barb. 140; 123 Mass. 102; 62 Ill. 3C8; 48 
Ohio St. 211 ; and a careful interlineation 
is not a cancellation ; 55 Pa. 424. A can¬ 
cellation by pencil is enough ; 2 D. A B. 
311 ; 0 Hare 89 ; L. R. 2 P. & D. 256; 133 
Pa. 245. Where a will is found among a 
testator’s papers, torn, there is a presump¬ 
tion of revocation ; 41 Vt. 125 ; 50 Mo. 28 ; 
40 Conn. 687 ; 11 Wend. 227. Where after a 
person’s death a will is found in an unsealed 
envelope which had been in his possession 
up to the time of his death and with lines 
drawn through his signature, the presump¬ 
tion is that he h ims elf drew the lines for 
the purpose of revoking the will; 64 Hun 
635. 

Mere cancellation of a deed does not 
divest the grantee’s title; Devlin, Deeds 
800, 305; 9 Pick. 108 ; 33 Ala. 264 ; 18 Cal. 
49; 4 Conn. 550; 41 Ill. App. 223; even 
though done before recording ; 24 Me. 812; 
but it might practically have that effect 
between the parties by estoppel; 50 N. H. 
143 ; or bv reason of the destruction of the 
only evidence of the transaction; 14 la. 
400 ; 4 Wis. 12. 

On a bill inequity for the re-execution of 
lost securities, which were held by a dece¬ 
dent in his lifetime and after his death were 
not found among his papers, a party alleg¬ 
ing their destruction or cancellation by 
the decedent is bound to prove the fact to 
the satisfaction of the court. The absence 
of the papers raises no presumption of 
such destruction or cancellation ; nor is 
mere proof of an intention to destroy or 
cancel, or of the declaration of such in¬ 
tention, alone sufficient; 2 Del. Ch. 219. 

CANDIDATE (Lat. candidatus, from 
candidus, white. Said to be from the 
custom of Roman candidates to clothe 
themselves in a white tunic). 

One who offers himself, or is offered by 
others, for an office. 

One who seeks office is a candidate; it is 
not neoessary that he should have been 
nominated for it; 112 Pa. 624. 

CANON. In Ecclesiastical Law. 
A prebendary, or member of a chapter. 
All members of chapters except deans are 
now entitled canons, in England. 2 Steph. 
Com. 11th ed. 687, n.; 1 Bla. Com. 382. 


CANON LAW 
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CANON LAW . 1 A body of ecclesiasti¬ 
cal law, which originated in the church of 
Rome, relating to matters of which that 
church has or claims jurisdiction. 

A canon is a rule of doctrine or of discipline, and 
is the term generally applied to designate the or- 
dloanees of councils and decrees or popes. The 
position which the canon law obtains beyond the 
papal dominions depends on the extent to which it 
is sanctioned or permitted by the government of 
each country ; and hence the system of canon law 
as it is administered In different countries varies 
somewhat. 


In the wording nf a canon it is not 
enough to admonish or to express disap¬ 
probation ; its wording must be explicitly 
permissive or prohibitory, backed by the 

S rovision, expressed or admittedly un- 
er stood, that its infringement will be 
visited with punishment. Cent. Diet.; 
The Churchman, lvi. 462. 

Though this system of law is of primary Impor¬ 
tance in Catholic countries alono, it still maintains 
great influence and transmits many of its pecul ia r 
regulations down through the jurisprudence of 
Protestant countries which were formerly Catholic. 
Thus, the canon law has been a distinct branch of 
the profession in the ecclesiastical courts of Eng¬ 
land for several centuries ; but the recent modifica¬ 
tions of the jurisdiction of those courts have done 
much to reduce its independent Importance. 

The Corpus Juris Canomei is drawn from various 
sources—the opinions of the ancient father* of the 
church, the decrees of councils, and the decretal 
epistles and bulls of the holy see, together with the 
maxims of the civil law and the teachings of the 
Scriptures. These sources were first drawn upon 
for a regular ecclesiastical system about the time 
of Pope Alexander III., in the middle of the twelfth 
century, when one Oratian, an Italian monk, ani¬ 
mated by the discovery of Justinian’s Pandects, 
collected the ecclesiastical constitutions also into 
some method In three books, which he entitled Con¬ 
cordia Diacordantium Canonum. These are gener¬ 
ally known as Decrefum Grafton*. 

The subsequent papal decrees to the time of the 
pontificate or Gregory IX. were collected in much 
the same method, under the auspices of that pope, 
about the year 1230, in five books, entitled Decre- 
talia Oreoorii Nonii . A sixth book was added by 
Boniface VIII., about the year 1298, which is called 
Sextus Decretaiium. The Clementine Constitution, 
or decrees of Clement V., were In like manner au¬ 
thenticated in 1817 by his successor, John XXII., 
who also published twenty constitutions of his own, 
called the extravagantes Joannis , so called because 
they were in addition to, or beyond the boundary 
of, the former collections, as the additions to the 
civil law were called Novels. To these have since 
been added some decrees of later popes, down 
to the time of Sixtus IV., in five books, called 
Extravagantea communes. And all these to¬ 
gether—Grattan's Decrees, Gregory’s Decretals, 
the Sixth Decretals, the Clementine Constitu¬ 
tions, and the Extravagant* of John and his 
successors—form the Corpus Juris Canon id, or 
body of the Roman canon law ; 1 Bla. Com. 82; En~ 
cyloptdie, Droit Canonique, Droit Public Ecclesi- 
astique ; Diet, de Jur. Droit Carionique ; Erskine, 
Inst. b. 1, t. 1. s. 10. Bee, in general. Ayliffe. Par. 
Jur. Can. Ang.; Shelford, Marr. & D. 19; Preface to 
Burn, Eccl. Law, Tyrwhitt ed. 22 ; Hale, Civ. L. 20; 
Bell’s Case of a Putative Marriage, 208; Diet, rfu 
Droit Canonique ; Stair, Inst. b. 1, t. 1, 7; 1 Poll. & 
Maitl. 90. 


CANON LAW OF ENGLAND. A 

kind of national canon law, composed of 
legatine and provincial constitutions enacted 
in England prior to the reformation, and 
adapted to the exigencies of the English 
church and kingdom. 1 Bl. Com. 82. 

C.ANONRY. An ecclesiastical benefice 
attaching to the office of canon. Holthouse, 
Diet. 

CANONS, HONORARY. See Hon¬ 
orary Canons. 

CANONS OF INHERITANCE. 

The legal rules by which inheritances are 
regulated, and according to which estates 
are transmitted by descent from the ancestor 
to the heir. 2 Bl. Com. 208. 

CANONS OF JUDICIAL ETHICS. 

See Ethics, Legal. 

CANONS OF PROFESSIONAL 
ETHICS. See Ethics, Legal. 

CANT. Cant, or licitation, is a mode 
of dividing property held in common by 
two or more persons. 5 Am. & Eng. Ency. 
2nd ed., 131. It is a judicial sale made at the 
request of the parties, and it may be avoided 
by the consent of all those interested, in the 
same manner in which any other contract 
or agreement may be avoided, which is 
• ntered into by consent. Id.; 9 Martin 
, La.) ftS 

CANTERBURY. ARCHBISHOP 
OF. In English Eoolealaatioal Law. 


The primate of all England; the chief 
ecclesiastical dignitary in the church; his 
customary privilege is to crown the kings 
and queens of England. By 25 Hen. VLL c. 
21 , he has the power of granting dispensa¬ 
tions in any case not contrary to the 
Holy Scriptures and the law of Ck>d where 
the pope used formerly to grant them, 
which is the foundation of nis granting 
special licenses to many at any place or 
time, etc. Wharton. 

CANTRED. A hundred, a district con¬ 
taining a hundred villages. Used in Wales 
in the same sense as hundred in England. 
Cowel; Termes de la Ley . 

CANULEIAN LAW, THE. See Lex 

Canuleia. 

CANVASS. The act of examining the 
returns of votes for a public officer. This 
duty is usually intrusted to certain officers 
of a state, district, or county, who con¬ 
stitute a board of canvassers. The deter¬ 
mination of the board of canvassers of the 
persons elected to an office is prima facie 
evidence only of their election. A party 
may go behind the canvass to the ballots, 
to show the number of votes cast for him. 
The duties of the canvassers are wholly 
ministerial: 8 Cow. 102 ; 20 Wend. 14; 1 
Mich. 362 ; 15 III. 492. A canvassing 
board has no power to go behind the re¬ 
turns and inquire into tne legality of the 
votes; 91 Mich. 488; 36 Neb. 9, 91. In 
making a recount they have no authority 
to throw out the vote of a precinct or 
ward on the ground of fraud, as their power 
is merely ministerial; 94 Mich. 505. See 
5 Misc. Rep. 575. 

CANVASSING BOARD. See Can¬ 
vass. 

CAP. As used in Mining. A ' cap" is 
a square piece of plank or block wedged 
between the top posts and the roof to better 
hold the roof. 160 Ky. 671, 170 S. W. 14.See 
Pnop. 

CAJPACITY. Ability, power, qualifica¬ 
tion. or oompetency of persons, natural or 
artificial, for the performance of civil acts 
depending on their state or condition as 
denned or fixed by law ; as, the capacity 
to devise, to bequeath, to grant or convey 
lands; or to take and hold lands; to make 
a contract, and the like. 2 Comyns, Dig. 
294; Dane, Abr. See Estimate. 


CAPIAS flat, capert, to take ; capias, 
that you take). In Practice. A writ 
directing the sheriff to take the person of 
the defendant into custody. 

It Is a judicial writ, and issued originally only to 
enforce compliance with the sununonB of an original 
writ or with some Judgment or decree of the court. 
It was originally issuable as & part of the original 

E roceaa In a suit only in case or injuries committed 
y force or with fraud, but was much extended by 
statutes. See Arrest; Bail. Being the first word 
of distinctive significance In the writ, when writs 
were framed In Latin, it came to denote the whole 
class of writs by which a defendant's peraou was to 
be arrested. It was issuable either by the court of 
Common Pleas or King's Bench, and bore the seal of 
the court. 

Consult Sellon, Practice, Introd.; Spence, 
Eq. Jur. ; Bail ; Breve ; Arrest ; and the 
titles here following. 

CAPIAS AD AUDIENDUM JUDI¬ 
CIUM. In Practice. A writ issued, in 
a case of misdemeanor, after the defend¬ 
ant has appeared and is found guilty, to 
bring him to judgment if he isnot present 
when called. 4 Bla. Coin. 868 . 

CAPIAS AD COMPUTANDUM. In 
Practice. A writ which issued in the ac¬ 
tion of account rendered upon the judgment 
quod com pit tet, when the defendant refused 
to appear in his proper person before the 
auditors and enter into his account. 

According to the ancient practice, the defendant 
might. after arrest upon this process, be delivered 
on mainprize, or, in default of finding mainpernors, 
was committed to the Fleet prison, where the audi¬ 
tors attended upon him to near and receive his ac¬ 
count. The writ la now disused. 

Consult Thesaurus Breviuin 88 , 89, 40; 
Coke, Entries 46, 47 ; Rastcll, Entries 14 
b. 15. 

CAPIAS PRO FINE. In Practice. 

A writ which issued against a defendant 
who had been fined and did not discharge 
the fine according to the judgment. 

The object of the writ was to arrest a defendant 
against whom a plaintiff had obtained judgment, 
and detain him until he paid to the king tne fine for 
the public misdemeanor, coupled with the remedy 
for the private Injury sustained, in all cases of 
forcible torts; 11 Coke 49: 5 Mod. 285; falsehood hi 
denying one’B own deed; Co. Liu. 181; 8 Coke 
60; unjustly claiming property in replevin, or con¬ 
tempt by disobeying the command of the king s 
writ, or the express prohibition of any statute; 6 
Coke 60. It is now abolished ; 3 BLa. Com. 3U6. 

CAPIAS AD RESPONDENDUM. 

In Practice. A writ commanding the 
officer to whom it is directed “ to take the 
body of the defendant and keep the same 
to answer the plaintiff,” etc. 


CAPAX DOLI (Lat. capable of com¬ 
mitting crime). The condition of one who 
has sufficient mind and understanding to 
be made responsible for his actions. See 
Discretion. 

CAPE. A judicial writ now abolished, 
touching a plea of lands and tenements. 
The writs which bear this name are of two 
kinds—namely, cape magnum ., or grand 
cape, and cape parvum , or petit cape. The 
cape magnum , was the wnt for possession 
where the tenant failed to appear. The 
petit oape is so called not so much on ac¬ 
count or the smallness of the writ as of the 
latter; it was the shorter writ issued when 
the plaintiff prevailed after the tenant had 
appeared. Fleta, 1, 6 , o. 55, § 40. For the 
difference between the form and the use of 
these writs, see 2 Wins. Saund. 45 c, d; 
Fleta, 1. 6 , o. 56, § 40. 

CAPE COLONY. A colony of Great 
Britain at the southern extremity of Africa. 
It is a responsible government or which the 
executive is vested in a governor and coun¬ 
cil appointed by the Crown. Its legislature 
has two chambers. The legislative council 
consisting of 22 members elected for seven 
years ana house of assembly of 76 mem¬ 
bers elected for five years. The supreme 
court consists of a chief justice and eight 
puisne judges. Sessions are held in three 
places and circuit courts sit in the country 
districts. The Roman-Dutch law, modified 
by ooloni&l statute law, is chiefly used. 

CAPERS. Vessels of war owned by 
private persons, and different from ordi¬ 
nary privateers only in size, being smaller. 
Beawes, Lex Merc. 280. 


This is the writ of capias which is generally in¬ 
tended by the use of the word capias, and was for¬ 
merly a writ of great importance. For some ac¬ 
count of its use and value, see Aarjest ; Ball. 

According to the course of the practice 
at common law, the writ bears teste, in the 
name of the chief justice, or presiding 
judge of the court, on some day in term- 
time, when the judge is supposed to be 
present, not being Sunday, and is made 
returnable on a regular return day. 

If the writ has been served and the de¬ 
fendant does not give bail, but remains in 
custody, it is returned C. C. (cepi corpus) ; 
if he have given bail, it is returned C. (• 
B. B. (cepi corpus , bail bond); if the de¬ 
fendant's appearance have been accepted, 
the return is, “C. C., and defendant's ap¬ 
pearance accepted.” See 1 Archb. Pr. 67. 

CAPIAS AD SATISFACIENDUM. 
In Pr&otioe. A writ directed to the sheriff 
or coroner, commanding him to take the 
person therein named and him safely keep 
so that he may have his body in court on 
the return day of the writ, to satisfy (ad 
satisfaciendum) the party who has re¬ 
covered judgment against him. 

It is a writ of execution issued after judgment, 
and might have been issued against a plaintiff 
against whom Judgment was obtained for costs, as 
well as against the defendant in a personal action. 
An a rule at extramon law It lay In all cases where a 
capias ad respondendum lay as a part of the mesne 
process. Some classes of persons were, however, 
exempt from arrest on mesne process who were 
liable to it on flnaL It was a very common form of 
execution, until within a few years, in many of the 
states; but its efficiency has been destroyed by 
statutes facilitating the discharge of the debtor, In 
some states, and by statutes prohibiting Its issue. 
In others, except in specified cases. See Arrest ; 
pRiVTLEoa. It & oommonly known by the abbrevia¬ 
tion oa. sa. 
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or directly in other banking transactions. 
Money of a banker held in the vault or with 
depositaries as a reserve is employed in 
banking as much as money loaned to custo¬ 
mers. Capital invested in securities may be 
employed in banking even if its sole use is 
to give to the banker the credit which 
attracts depositors or to make it possible 
for him otherwise to raise money with which 
banking operations arc conducted. And if 
such securities serve to give credit, they will 
continue, also in the legal sense, to be 
eapit&l used in the banking business, even 
if they are designated by the company as 
assets of another department and physically 
segregated as such. Compare 09 U. S. 97. 
If a company is engaged exclusively in 
banking, ail of its capital, however invested, 
may reasonably be neld to be capital em¬ 
ployed in banking without enquiry into the 
particular use to which it is put. Cf. 116 
Fed. 774 ; 128 Fed. 262. 259 U. S. 301. 

CAPITALS. See Judicium Capitals. 

CAPITA LIS JUSTICIARIUS. The 

chief justiciary ; the principal minister of 
state, and guardian of the realm in the 
kings absence. 

This office originated under William the Con- 


CAPITANEUS. He who held his land 
or title directly from the king himself. 

A commander or ruler over others, either 
in civil, military, or ecclesiastical matters. 

A naval commander. This latter use be¬ 
gan a. D. 1264. Spelman, Gloss. Capi- 
taneus, Admiralius. 

CAPITATION (Lat. caput, head). A 
poll-tax. An imposition yearly laid upon 
each person. 

The constitution of the United States 
provides that ‘ ‘ no capitation or other 
direct tax shall be laid, unless in propor¬ 
tion to the census, or enumeration, there¬ 
inbefore directed to be taken. 1 ' Art. 1, s. 
9, n. 4. See 3 Dali. 171; 5 Wheat. 317. 

CAPITATION TAX. See Head 

Monet. 

CAPITE See In Capite. 

CAPITIS DEMINUTIO (sometimes 
written dimmulio). (Lat.). The loss of a 
status or civil qualification; the change of a 
man's former condition (priori* status mu- 
tatio). 

CAPITULA. Collections of laws and 
ordinances drawn up under heads or divi¬ 
sions. Spelman, Gloss. 

The term Is vised in the civil and old English Law, 
and applies to the ecclesiastical law also, meaning 
chapters or assemblies of ecclesiastical persons. Du 
Cange. 

CAPITULA CORONA. Specific and 
minute schedules, or capitula iiineriB. 

CAPITULA ITINERIS. Schedules 
of inquiry delivered to the justices in eyre 
before setting out on their circuits, and 
which were intended to embrace all pos¬ 
sible crimes. 

CAPITULA DE JUDJEIS. A reg¬ 
ister of mortgages made to the Jews. 
2 Bla. Com. 343; Crabb, Eng. Law 130. 

CAPITULA RURALIA. See Kal- 

ENDAJB. 

CAPITULARY. In French Law. 
A collection of laws and ordinances orderly 
arranged by divisions. 

The term la especially applied to the collections of 
laws made and published by the early French em¬ 
perors. 

The execution of these capitularies was Intrusted 
to the bishops, courts, ana must regia; and many 
copies were made. The best edition of the Cap¬ 
itularies is said by Butler to be that of Baluse,.l677; 
Co. Lltt. 11U a, Butler's note 77. 

In Ecclesiastical Law. A collection 
of laws and ordinances orderly arranged 
by divisions. A book containing the 
beginning and end of each Goepel which 
is to be read every day in the ceremony of 
saying mass. Du Cange. 
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CARAT. The weight of four *ndi m, 
ueed by jewellers in w e ig h i n g prscioua 
(doom- Webster. 

CARCAN. In French Law. An in¬ 
strument of punishment, somewhat re¬ 
sembling i pillory. It sometimes signifies 
the punishment itself. Biret, Vocab. 

CABCEB (Lat.V A prison or goal. 
Strictly, & place of confinement or detention 
and side keeping, and not of punishment. 

CARDINAL. In Eodeeiaatical 

Law. The title given to one of the high¬ 
est dignitaries of the church of Rome. 

Cardinals are next to the pope la dignity: he Is 
eOected by them end out of their body. There are 
cardinal bishop*, cardinal priests, end cardinal dea¬ 
cons. See Fleury, Wwf. Ecclf 4. llv. xxry. n. 17, Li. a. 
19; Thomaaain, cart ii. liv. i, c. S3, part iv. liv. I. cc. 
7R80; Lotseau, 7VaiW dr# Ontrr#, c. R n. SI ; Andr6 
Droit Canon. 


CARD IN AX POINTS. In an agree¬ 
ment that the surveys should be made in 
squares to the “cardinal points,“ is meant 
the cardinal points of the magnetic needle, 
which is the popular meaning of the expres¬ 
sion. 2 Bibb. (Ky.) 352. 

CARDS. In Criminal Law. Small 
rectangular pasteboards, on which are 
figures of various colors, used for playing 
certain games. The playing of cards for 
amusement is not forbidden ; nor is gaming 
for money, at common law; Biah. Stat. 
Cr. § 504. 

Cards are a gambling device ; 19 Mo. 877; 
12 Wis. 434. 

As to Postal Cards, see Postage. 

CARE. Charge or oversight; implying 
responsibility for safety and prosperity. 
Webst. Diet. 

It is used with reference to the degree 
of care required of bailees and earners. 
For the utmost care, see 21 Md. 275; 8 
Barb. 388 ; extraordinary care, 54 Ill. 19; 
great care, 8 Barb. 868 ; especial care, 2 
Bradw. 116; proper and reasonable care, 
33 I1L 380; 23 Conn. 448 ; 52 Ala. 606; due 
care, 11 Ired. X 640; 10 Allen 582 ; 10 id. 
30 ; ordinary care, 52 N. H. 528 ; 86 N. Y. 
9; 10 R. I. 23; slight care, 17 CaL 97; 20 
N. Y. 65; 8 Ohio St- l.SeeDEOREEOF Care. 
See Reasonable Care. 

CARELESSLY AND WANTONLY. 

The words “carelessly and wantonly" mean 
respectively, the absence of that degree of 
care an ordinarily prudent person would use 
under like and similar circumstances, and 
the doing of an act in reckless disregard of 
the consequences thereof, or of its effect 
upon the Demon or life of another. 1 12 Ky. 
9G, 65 S. W. 163. 

CAJUBTA (spelled, also, Carreta and 
Cared a). A cart; a cart-load. 

In Magna Charts (9 Hen. HL c. 21) It is ordained 
that no she riff shall take horses or carts (core to) 
without paying the ancient Livery therefor. 

CARGO. In Maritime Law. The 
entire load of a ship or other vessel. Ab¬ 
bott, Shipp.; 1 DalL 197; Merlin, Expert,; 
2 Gill & J. 136. 

This term te usually applied to _goo<U only, and 



know, and the latter term also includes the 
former, as there could be no carnal knowl¬ 
edge of such a child by a wmmu capable of 


committing rape, without injury ; 58 Ala. 
876. 

CARNALLY KNEW. In Pleading. 
A technical phrase usual in an indictment 
to charge the defendant with the crime of 
rape. 

According to the early English authori¬ 
ties these words were considered essential; 
Co myna, Dig. Indictment; 1 Ch. Cr. U 248; 

1 Hale, P. C. 632; but Chitty afterwards 
says that it does not seem so clear ; 8 Ch. 
Cr. L. 812; and the settled opinion seems 
to be that the words “carnally knew" 
are included in the term •’ rnpuit" and are 
therefore unnecessary; 2 Hawk. P. C. c. 25, 
§ 56 ; 2 Stark. Cr. FI. 481, n. (c); but it is 
safer not to omit them ; id. ; 1 Ch. Cr. L. 243 ; 

1 East, P. C. 448; 1 Arch. Cr, Pr. & PI. 8 th 
ed. 999, n. (1) ; 8 Russell, Cr. 6 th. ed. 230. 
These authorities would apply in states in 
whioh the offence is described simply as 
the crime of rape, but in those states where 
the crime is designated by the words “ did 
ravish and carnally know ” it would on 
general principlee of criminal pleading 
Be safer to use the exact words of the 
statute. The use of the words “ carnally 
knew ” will not supply the omission of the 
word “ lavished ” ; 1 Hale, P. C. 638, 632 ; 
3 Russell, Cr. 6 th ed. 280. See 22 Ohio St. 
545 ; 58 Ala. 378. 

CARRIAGE. See Automobile. 

CARRIER. One who undertakes to 
transport goods from one place to another ; 

2 Pare. Contr. 8 th ed. *163. 

A pereon or corporation who undertakes 
to transport or convey goods, or property, 
or persons, from one place to another, gratui¬ 
tously or for hire, by land or by water. 1 
Moore, Carriers 2 nd cd.. 1 . 

They are either common or private. Pri¬ 
vate carriers incur the responsibility of the 
exercise of ordinary diligence only, like 
other bailees for hire ; Story, Bailm. § 495 r 
1 Wend. 272; 1 Hayw, 14; 2 Dana 430 ; 2 
B. & P. 417 ; 2 C. B. 877. Special carriers 
of goods are not insurers and are only liable 
for injuries caused by negligence *, 90 Mirh. 
125. A carrier's liability attaches the mo¬ 
ment goods are delivered to him; 46 Mo. 
App. 574 : 56 Ark. 279. See Common Car¬ 
riers. See Delivering Carrier. 

Forwarding. In a bill of lading stipu¬ 
lating that the liability of a “forwarding 
carrier" for loss shall cease on delivery to the 
connecting carrier, and that of a delivering 
carrier on delivery at the station of delivery, 
the term forwarding carrier applies to all 
carriers who transport goods to tne delivering 
carrier, and the term delivering carrier to the 
carrier who actually delivers the goods at 
their destination. 127 Ky. 304, 105 S. W. 
443, 32 R. 174. 

By Railroad. In the Transportation 
Act, 1920. the term “carrier" is defined to 
mean “( 1 ) a carrier by railroad or partly 
by railroad and partly by water, whose rail¬ 
road or Bystem of transportation is under 
Federal control at the time Federal control 
terminates, . . . and ( 2 ) a sleeping car 
company whose system of transportation 
is under Federal control at the time Federal 
control terminates." 265 U. S. 292. 

CARRIER, COMMON. See Common 
Carrier. 

CARRIER, PRIVATE. See Private 
C arrier . 

CARRIES WITH IT. The expres¬ 
sion “carries with it" means any interest that 
the note, bill, or other evidence of debt may 
can^ by^operation of law. 89 Ky. 126, 9 

CARRUCA. In Roman olvll law, a 
four-wheeled vehicle used for riding. BurrUl. 

CARRYING AWAY. In Criminal 
LaW. 8 uob a removal or taking into pos¬ 
session of personal property as u required 
in order to constitute the crime of larceny, 

Tha word* M did taka and carry away" are a 
translation of the words cepit et amortavtt, which 
were oHd Id Indictment* when legal processes and 
reoesda wan In the Lathi language. But ao single 
word In <mr qxihwm tbo irmhIdr of 

asportovit. HeSoetb* word “awmy ” or some 


other word, must be subjoined to tha word “ carry," 
to modify it* general signification end give It a 
•penial and dlsuociJve meaning. 7 Gray *&. 

Any removal, however right, of the entire 
article, which is not Attached either to the 
Boil or to any other thing not removed, is 
sufficient; 2 Biah. Cr. Law § 699 ; 1 Dears!. 
421 ; Coxe 439. Thus, to snatch a diamond 
from a lady's ear, which is instantly dropped 
among the ourls of her hair ; 1 Leach 820; 
to remove sheets from a bed and carry them 
into an adjoining room ; 1 Leach 222, n. ; 
to take plate from a trunk, and lay it on 
the floor with intent to carry it away ; id.; 
to remove a package from one part of a 
wagon to another, with a view to steal it; 

1 Leach 230 ; have respectively been holden 
to be felonies. But nothing less than such 
a severance will be sufficient; 2 East, PI. 
Cr. 556 ; 1 Ry. & M. 14 ; 4 Bla. Com. 231 ; 
3 Russ. Cr. 96 ; Clarke, Cr. L. 242, 260. 

CARRYING CONCEALED WEA¬ 
PONS. See Arms. 

CART. A carriage for luggage or bur¬ 
den, with two wheels, as distinguished 
from a wagon, which has four wheels. 
Worcester, Diet. ; Brande. The vehicle in 
which criminals are taken to execution. 
Johnson. 

The term has been held to include four- 
wheeled vehicles, to carry out the intent of 
a statute ; 22 A La. n. s. 621, 

CART BOTE. An allowance to the 
tenant of wood sufficient for carts and 
other instruments of husbandry. 2 Bla. 
Com. 85. 

CARTA. A charter, which title see. 
Any written instrument. 

In Spanish Law. A letter; a deed ; a 
power of attorney. Las Pbrtidas, pt. S, t. 
18, 1 . 80. 

CARTA MERCATORIA. This char¬ 
ter (also known as the Statulum de Nova 
Cusluma ) was granted by Edward 1. in 
1303 to certain foreign merchants. In 
return for certain customs duties it gave them 
extensive rights of trading, free from pan¬ 
nage and other municipal dues, and the right 
to a jury c medialate linguae in all picas other 
than such as were capital. The charter is 
given at pp. 20.5-209 of Vol. II., Pt I. of No. 
12 of the Rolls Series. 

The earlier statute of Aclon Burnell (<?. v.) 
applied only to English merchants. Byrne. 

CARTE BLANCHE. The signature 
of one or more individuals on a white paper, 
with a sufficient space left above it to write 
a note or other writing. 

In the course of business, It not unfre¬ 
quently occurs that, for the sake of conven¬ 
ience, signatures in blank are given with 
authority to fill them up. These are bind¬ 
ing upon the parties. But the blank must 
be filled up by the very person authorized; 
6 Mart. La. 707. See Chit. Bills 70; 2 
Pa. 200; Blank. 

CARTEL. An agreement between two 
belligerent powers for the delivery of pris¬ 
oners or deserters, and also a written chal¬ 
lenge to a duel. 

Cartel ship, A ship commissioned in 
time of war to exchange prisoners, or to 
carry any proposals between hostile powers; 
alia must carry no cargo, ammunition, or 
implements or war, except a single gun for 
signals. The conduct or ships of this de¬ 
scription cannot be too narrowly watched. 
The service on whioh they are sent is so 
highly important to the interests of human¬ 
ity that it is peculiarly Incumbent on all 
parties to take care that it should be con¬ 
ducted in such a manner as not to become 
a subject of jealousy and distrust between 
the two nations ; 4 C. Rob. A dm. 857. See 
Merlin, Expert. ; Dane, Abr. c. 40, a. 6 , §7 ; 
1 Kent 68 ; 8 FhilL Int. Law 181; 1 Pet. C. 
C. 106; 8 C. Rob. Adm. 141; 6 id 886 : 1 
Dods. Adm. 60. 

CARTMEN. Persona who carry goods 
and merchandise in carts, either for great 
or short distances, for hire. 

Cartmen who undertake to carry goods 
for hire as a common employment are com¬ 
mon camera; 8 C. & K. 01; Edw. Beilin. 
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bOO ; Story, Bailm. § 496. And see 2 Wend. 
327 ; 1 M’Cord 444; 2 Bail. 421; 2 Vt. 92 ; 

1 Murph. 417; Bac. Abr. Carriers, A. 

CARTULARY. A place where papers 
or records arc kept. R. 4 L. Diet. Also, a 
collection of charters, deeds or records. A 
cop y of deeds or records. A copy of a register 
or record. An officer in charge of records. 
English. 

CARUA. Sec C.aruca. 

CARUCA. A plow. A four-wheeled 
carriage. A team for a plow, of four oxen 
abreast. 

CA RUCAGE. A taxation of land by 
the caruca or c arue. The act of plowing. 

The caruca was as much land as a man could 
cultivate In a year and a day with a Bingle plow 
(curvca). Carucage , ca rug age. or carnage was 
the tribute paid for each caruca by the carucarius, 
or tenant. Spelman, Gloss. ; Cowel. 

CARUCATA, CARUCATE. CAR- 
VAGE, OR CARVE. A certain quan¬ 
tity of land used as the basis for taxation. 
A cartload. As much land as may be tilled 
by a single plow in a year and a day. 
Skene, de verb, sig . A plow land of one 
hundred acres ; Ken. Gloss. The quantity 
varies in different counties from sixty to 
one hundred and twenty acres. Whart. 
Tex. See Littleton, Ten. cclxii. 

It may include houses, meadow, woods, etc. It is 
said by Littleton to be tbe same as »oca, but has 
a much more extended signification. Spelman, 
Gloss. ; Blount; Cowel. 

CARUE. A carve (of land); a plough¬ 
land. Burriii. See Carucage ; Carucata. 

CASE. A question contested before a 
court of justice. An action or suit at law 
or in eouitv. T Wheat. 352. 

Within the meaning of § 2 of Article 111 
of the U. S. Constitution, a case is a com¬ 
plaint of a plaintiff “brought before the 
court [si for determination by such regular 
proceedings as are established by law or 
custom for the protection or enforcement of 
rights, or the prevention, redress, or punish¬ 
ment of wrongs.” 258 U.S. 129. J$ce32 Fed. 
211. 255. onoted in 219 U. S. 348. 350. 

A case arising under a treaty , within U. 
S. Const, art. 3, § 2; is a suit in which the 
validity or construction of a treaty of the 
United States is drawn into question ; 2 
Sto. Const. § 1647 ; and under the judiciary 
act of 1789, § 25, the U. S. supreme court 
exercises an appellate jurisdiction in such 
cases decided by a state court only when 
the decision of the latter is against the title, 
right, privilege, or exemption set up or 
claimed by the party seeking to have the 
decision reviewed ; 1 Wheat. 356. The de¬ 
cision of the state court against the claimant 
must be upon the construction of the treaty ; 
if it rests upon other grounds it is not a case 
arising under a treaty, and tbe supreme 
court is without any jurisdiction ; 5 Cra. 
544 ; 11 How. 529 ; 12 id. 111. See also as 
to cases under treaties ; 6 Cra. 286 ; 3 Wall. 
304 ; 8 id. 650 ; 20 id. 522 ; 29 Ct. of Cl. 62; 
id. 144; td. 288 ; 31 S. W. Rep. (Tex.) 1064. 

In Pr&ctioo. A form of action which 
lies to recover damages for injuries for 
which the more ancient forms of action 
will not lie. Steph. PI., And. ed. §52. 

Case, or, more fully, action upon the case, or tres¬ 
pass on the case, includes In its widest sense as¬ 
sumpsit and trover , and distinguishes a class of 
actions In which the writ is framed according to tbe 
special circumstances of the case, from the ancient 
actions, the writs in which, called brexna formata , 
are collected in the Registrum Brevium. 

By the common law, and by the statute Westm. 
2d. 13 Edw. I. c. 24, If any cause of action arose for 
which no remedy had been provided, a new writ was 
to be formed, analogous to those already in exist¬ 
ence which were adapted to similar causes of action. 
The writ of trespass was the original writ most com¬ 
monly resorted to as a precedent; and in process of 
time the term trespass seems to have been so ex- 
teudsd as to include every species of wrong causing 
an injury, whether it was malfeasance, misfeasance, 
or nonfeasance, apparently for the purpose of en¬ 
abling an action on the case to be brought in the 
king's bench. It thus includes actions on the ca*e 
for breach of a parol undertaking, now called as¬ 
sumpsit (see Ahbuhpsit), and actions based upon a 
finding and subsequent unlawful conversion of 
property, now called trover (see Troveh), as w**U 
as many other actions upon the case which seem to 
liave been derived from other originals than tbe 
writ of trespass, as nuisance, deceit, etc. 

And. as the act Inn had thus lost thg peculiar char¬ 


acter of a technical trespass, the name was to a 
great extent dropped, and actions of this character 
came to be known as actions on the case. 

As used at the present day. case Is distinguished 
from a*8umpatf and covenant, in that it Is not 
founded upon any contract, express or implied; 
from trover which lies only for unlawful conver¬ 
sion ; from detinue and replevin , in that it lies only 
to recover damages; and from trespass, in that ft 
lies for injuries committed without force, or for 
forcible injuries which damage the plaintiff conse¬ 
quentially only, and in other respects. See 3 Reeves, 
Eng. Law 81; 1 Spence. Ed. Jur. 237 : 1 Chit. Pi. 123; 
3 Bla. Com. 41 ; Foil. Tort «46 ; 5 Term 648. 

A similar division existed in the civil law, in which 
upon nominate contracts an action distinguished by 
the name of the contract was given. Upon innomi¬ 
nate contracts, however, an action prascriptis ver¬ 
bis (which lay where the obligation whs one already 
recognized as existing at law, but to which no name 
had been given), or in /actum (which was founded 
on the equity of the particular cose), might be 
brought. 

The action lies for : 

Torts not committed with force, actual or 
implied ; 2 Ired, 38 ; 2 Gratt. 866 ; 20 Vt, 
151 ; 8 Ga. 100 ; as, for malicious prosecu¬ 
tion; 6 Munf. 27. 118 ; 11 G. & J. 80; 7 B, 
Monr. 545; 21 Ala. n. 6 . 491; 80 Mo. App. 
524 ; 92 Mich. 428; 8 Conn. 597 ; 5 M. & W. 
270 ; see Malicious Prosecution ; fraud 
in purchases and sales; 1 T. B. Monr. 215 ; 
17 Wend. 193; 22 ; Ala. 501 ; 3 Cush. 407; 
17 Pa. 293 ; 4 Strobh. 69 ; 15 Ark. 109; 18 
Ill. 299 ; 92 Mich. 804 ; conspiracy to de¬ 
fame ; 111 Pa. 335. 

Torts committed forcibly where the matter 
affected was not tangible; 2 Conn. 529; 2 
Vt. 68 ; os, for obstructing a private way ; 

14 Johns. 383 ; 5 H. & J. 467 ; 18 Pick. 110 ; 
23 Pa. 348 ; 2 Dutch. 308 ; disturbing the 
plaintiff in the use of a pew; 1 Chit. PI. 
43 ; injury to a franchise. 

Torts committed forcibly when the injury 
is consequential merely, and not immediate; 
6 S. & R. 348 ; 6 H. & J, 230 ; 4 D. & B. 146 ; 
81 Mich. 21 ; as, special damage from a pub¬ 
lic nuisance; Willes 71; 5 Blackf. 85; 1 
Rich. S. C. 444 ; 3 Barb. 42; 3 Cush. 300 ; 4 
McLean 333; 12 Pa. 81 ; 3 Md. 431 ; acts 
done on the defendant's land which by im¬ 
mediate consequence injure the plaintiff; 

8 Cush. 595 ; 8 B. Monr. 453 ; 85 Me. 271; 2 
N. Y. 159, 163 ; 17 Ohio 489; 12 Ill. 20 ; 22 
Vt. 38; 21 Conn. 213; 3 Md. 431. See 5 
Rich. S. C. 583 ; 59 Ala. 454 ; 6 Fla. 472 ; 12 
N. J. L. 257. 

Injuries to the relative rights; 1 Halst. 
822 ; 1 M’Cord 207 ; 8 S. & R. 215 ; 2 Murph. 
61; 7 Ala. 169 ; 6 T. B. Monr. 296 ; 7 Blackf. 
578; 3 Den. 361; enticing away servants 
and children; 1 Chit. PI. 137 ; 4 Litt. 25 ; 

15 Barb. 489; 1 Yeates 589; seduction of a 
daughter or servant; 5 Me. 546 ; 2 Greene 
520 ; or wife ; 164 Pa. 580. See 6 Munf. 687; 
1 Gilm. 33; Seduction on. Also for criminal 
conversation with spouse, by husband ; 99 
Cal. 649 ; 52 Ill. App. 597; 99 Mich. 250; 
but not by wife against another woman ; 82 
N. W. Rep. (Minn.) 438; for alienation of 
affection of spouse, by husband; 36 Pac. 
Rep. (Colo.) 009 ; 29 Atl. (Vt.) 252 ; or the 
wile; 40 N. E. Rep. (Ind. App.) 276, 1119; 
29 Misc. Rep. 82; 8 Wash. St. 81 ; 00 N. 
W. Rep. (Ia.) 202; 62 N. W. Rep. (Mich.) 
833. See Husband ; Wife. 

Iujuries which result from negligence ; 1 
Cush. 475 ; 23 Me. 371; 1 Den. 91; 2 Ired. 
138 ; 18 Vt. 620 ; 2 Strobh. 356 ; 4 Rich. 228 ; 

9 Ark. 85; 24 Miss. 93; 20 Pa. 887; 13 B. 
Monr. 219 ; 15 Ill. 866 ; 3 Ohio St. 172 ; see 
6 Den. 255; 20 Vt. 529; 19 Conn. 607 ; 29 
Me. 807; 2 Mich. 259; though the direct 
result of actual force; 4 B. & C. 223; 14 
Johns. 432; 17 Barb. 94 ; 8 N. H. 465 ; 11 
Mass. 137; 2 Harr. Del. 443 ; 2 Ired 206 ; 
18 Vt. 605; 7 Blackf. 842; 1 R. I. 474; 
Cooley, Torts 515. 

Wrongful acts done under a legal process 
regularly issuing from a court of competent 
jurisdiction; 9 Conn. 141; 11 Mass. 500; 6 
Me. 421 ; 2 Litt. 284 ; 6 Dana 321; 8 G.& 
J. 37T; 13 Ga. 200 ; 6 Cal. 899 ; 95 Ala. 218 ; 
276 III. 224. See 8 8 . & R. 142 ; 12 id. 210. 

Wrongful acts committed by the defend¬ 
ant's servant without his order, but for 
which he is responsible; 8 Cush. 800; 8 
Wend. 474; 9 Humphr. 757 ; 18 B. Monr. 
219 ; 2 Ohio St. 536 ; 17 IU. 580. 

The infringement of rights given by 
statute; 15 Conn. 526 ; 7 Mass. 169; 28 Me. 
871; 9 Vt. 411; 2 Woodb. & M. 887. 
Injuries committed to nrooerty of which 


the plaintiff has the reversion only ; 4 Gray 
197; 24 Conn. 15; 2 Green 8 ; 1 Johns. 
511 ; 3 Hawks 246 ; Busb. 80 ; 2 Murph. 01 • 
2 N. H. 430; 5 Pa. 118; 8 id. 528 ; 2Dougl. 
184 ; 4 Harr. Del. 181 ; 21 Vt. 108 ; 1 Dutcli. 
97, 255 ; 41 Me. 104 ; as where property is 
in the hands of a bailee for hire; 3 East 
593 ; 3 Hawks 246 ; 8 B. Monr. 515; also 
where grantor destroys an unrecorded deed 
placed in his hands for safekeeping by the 
grantee ; 102 N. C. 519. 

As to the effect of intention, as distin¬ 
guishing case from trespass, see 1 M’Mull. 
864 ; 7 Blackf. 342 ; 4 Den. 464; 4 Barb. 
225 ; 30 Me. 173 ; 13 Ired. 50 ; 26 Ala. N. s. 
633. In some states the distinction is ex- 



The declaration mu 6 t not state the injury 
to have been committed vi et armis; 8 
Conn. 64 [yet after verdict the words vi et 
armis (with force and arms) may be rejected 
as surplusage; Harp, 122J ; and should not 
conclude contrapacem; Com. Dig. Action 
on the Case (C, 3). 

Damages not resulting necessarily from 
the acts complained of must be specially 
stated ; 3 Strobh. 378; 82 Me. 578 ; 5 Cush. 
104; 9 Gel 160; 4 Chandl. Wis. 20. Evi¬ 
dence which shows the injury to be trespass 
will not support case ; 5 Mass. 600 ; 16 td. 
451 ; 3 Johns. 468; 4 Barb. 596 ; 3 Md. 431. 
See 2 Rand. 440 ; 8 Blackf. 119. 

The plea of not guilty raises the general 
issue; 2 Ashm. 150. Under this plea al¬ 
most any matter may be given in evidence, 
except tne statute oz limitations ; and the 
rule is modified in actions for slander and 
a few other instances ; 1 Wms. Saund. 180. 
n. 1 ; Willes 20. 

The judgment is that the plaintiff recover 
a sum of money ascertained by a jury for 
his damages sustained by the commission 
of the grievances complained of in the dec¬ 
laration ; 2 Ired. 221 ; 18 Vt. 620 ; 18 Conn. 
494 ; with costs. See, generally, 2 Wait, 
Act. & Def. ch. xxxiv., as to cases in 
which this action will lie. 

CASE AGREED ON. A statement of 
facts in writing, agreed upon between the 
parties to an action, and submitted to the 
court without trial, in order to obtain an 
opinion or decision upon the points of law 
arising on such facts. This is somet imes called 
a case stated. Soe Agreed Case. 

CASE CERTIFIED. Where there is 
a difference of opinion between the judges 
of the circuit court, they may certify the 
question to the supreme court of the United 
States, but it must be a distinct point or 
proposition of law so clearly stated that it 
can be answered without regard to the 
other issues of law or fact in the case ; 128 
U. S. 4-0; 131 id. 55, 58. It must not 
involve the whole case and must be a 
question of law only ; 128 U. S. 426; nor 
can a case be certified in advance of a reg¬ 
ular trial; 131 U. S. 55. 

CASE or CONTROVERSY. A cAse 
or controversy, in order that the judicial 
power of the United States may be exercised 
i hereon, implies the existence of present 
possible adverse parties whose contentions 
are submitted to the court for adjudication. 
219 U. S. 347 ; 2 Dali. (U. S.) 431. 

CASE LAW. The body of law created 
by judicial decisions, as distinguished 
from law derived from statutory ana other 
sources. 

As distinguished from Statute Law 

( 5 . v.). Law which is found in decided cases ; 
another name for the common law. The 
whole field of cose law may be divided into 
two classes: ( 1 ) case law proper, which 
includes cases decided by regularly organ¬ 
ised courts of justice (e. Q court of first 
instance, courts of intermediate appellate 
jurisdiction, courts of last resort j) ( 2 ) 
subordinate case law, including ruling of 
boards and commissions, or administrative 
officers, and opinions of legal officers of the 
government. 

Case law, like statute law, deals with both 
kinds of law, substantive and adj*>ctive law 
(q. ».), the greater part being substantive 
law. Both grand divisions of law. public 
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cannot enjoy the benefits and escape the 
liabilities ; 82 Ill. App. 653 ; and a cashier 
of a'bank has authority to have the paper 
of the bank rediscounted, in the usual 
course of business; 62 N. W. Rep. (Mich.) 722; 
and when the cashier of a bank instituted 
an action in the name of the bank com¬ 
menced by capias issued on his affidavit, al¬ 
leging his connection with the bank, it will 
be presumed that he has authority to do 
so ; 50 N. W. Rep. 9; 8. C. 90 Mich. 420. A 
banking corporation, whose charter does 
not otherwise provide, may be represented 
by its cashier in transactions outside of his 
ordinary duties, without his authority to 
do so being in writine, or appearing in the 
records of the proceedings of the directors, 
and where the cashier has so acted for a 
series of years without objection, the bank 
is estopped to deny his authority ; 110 U. 
S. 7. 

Qe has no authority to bind the bank by a 
pledge of its credit to secure a discount of 
his own notes for the benefit of a corpora¬ 
tion in which he was a stockholder; 66 
Fed. Rep. 691; 8. c. 14 C. C. A. 01; nor has 
he authority to sell property belonging to 
the bank ; 34 Pac. Rep. 403; 8. c. 52 Kan. 
109; nor has he power to bind the bank to 
pay the draft of a third person on one of 
its customers, to be drawn at a future day, 
when it expects to have a deposit from him 
sufficient to cover it; 50 Fed. Rep. 959; 
nor to assign collaterals belonging to him¬ 
self, which were given to secure a loan to 
another person for the cashier’s benefit; 19 
S. E. (Ga.) Rep. 38. 

The power of a bank cashier to transfer 
notes and securities held bv the bank can 
be questioned only by the Dank or its rep¬ 
resentative ; 62 N. w. Rep. (Minn.) 398. 

In Military Law. To deprive a mili¬ 
tary officer of his office. See Art, of War 


which the presiding officer possesses of de¬ 
ciding a question where the body is equally 
divided. The vice-president of the United 
States, as president of the senate, has the 
oasting-vote when that body is equally 
divided, but cannot vote at any other time ; 
Const. I. 3. This is a provision frequently 
made, though in some cases the presiding 
officer, after giving his vote with the other 
members, is allowed to decide the question 
in case of a tie ; 48 Barb. 008. 

CASTRATION. In Criminal Law. 

The act of gelding. When this act is mali¬ 
ciously performed upon a man, it is a may¬ 
hem, and punishable as such, although the 
sufferer consented to it; 2 Bish. Cr. Law 
1001, 1008. By the ancient Law of 
England the crime was punished by retalia¬ 
tion, m embrum pro membro ; Co. 3d Inst. 
118. It is punished in the United States, 
generally, by fine and imprisonment. The 
civil law punished it with death ; Dig, 74. 
8. 4. 2. For the French law, vide Code 
Penal art. 316. The consequences of cas¬ 
tration, when complete, are impotence and 
sterility ; 1 Beck, Med. Jur. 72. 

CASU CONSIMILI. See Consimili 

Casu. 

CASU PROVISO (Lat. in the case pro¬ 
vided for). In Practice. A writ of entry 
framed under the provisions of the statute 
of Gloucester (8 Edw. I.) c. 7, which lay for 
the benefit of the reversioner when a tenant 
in dower aliened in fee or for life. 

It seams to have received this name to distinguish 
it from a B^mHar writ framed under the provisions 
of the statute Weetm. 2d (18 Edw. I.) c. 84, where a 
tenant by curtesy had alienated as above, and 
which was known emphatically as the writ in con- 
irimW c <wu. 

The writ is now practically obsolete. 
Fifczh. Nat. Brev. 205; Dane, Abr. Index. 


art. 14. 

CASSARE. To quash ; to render void ; 
to break. Du Cange. 

CASSATION. In French Law. A 

decision emanating from the sovereign au¬ 
thority, by which a decree or judgment in 
the court of last resort is set aside or an¬ 
nulled, .See Coma db Cassation. 

CASSETUR BREVE (Lat. that the 
writ be quashed). In Practice. A judg¬ 
ment sometimes entered against a plaintiff 
at his request when, in consequence of al¬ 
legations of the defendant, he can no longer 
prosecute his suit with effect. 

The effect of such entry is to stop pro¬ 
ceedings, and exonerate the plaintiff from 
liability for future costs, leaving him free 
to sue out new process; 3 Bla. Cora. 803. 
See Gould, PI. c. 5, § 139; 5 Term 634. 

CAST. To defeat in a civil action. 
Webster. 

To transfer, invest, with, place upon, as 
to enst an estate upon an heir. Anderson ; 
36 Cal. 332. 

In old English practice, to allege, offer, or 
present as to cast an essoign or excuse for the 
failure of a party to appear in court. Burrill; 
3 Steph. Com. 659. 

CASTELLAXN, CA STELLA NUB, 

The keeper or captain of a fortified castle ; 
the constable of a castle. S pel man. Gloss.; 
Termes de la Ley; Blount. 

CAflTELLORUM OPE RATIO. In 
Old English Law. Service or labor done 
by inferior tenants for the building and 
upholding of castles and public places of 
defence. 

Towards this some gave their personal service, 
and others, a contribution of money or gooda. 
This was one faranoh of the trinoda necemita*; 1 
Bla. Coca. 208; from which no lands oould be ex¬ 
empted under the Saxons; though Immuni ty was 
sometimes allowed after the oonquest: Kennett, 
Faroeh. Ant. 114; CowaL 

CASTIGATORY. An engine used to 
punish women who have been convicted 
of being common scolds. It is sometimes 
called the trebuoket, tumbrel, ducking- 
stool, or cucking-stool. This barbarous 
punishment has perhaps never been inflicted 
in the United States; 19 8. Sc R, 995. 

CASTING-VOTE. The privilege 


CASUAL EJECTOR. In Praotioe. 
The person supposed to perform the ficti¬ 
tious ouster of tne tenant of the demandant 
in an action of ejectment. See Ejectment. 

CASUAL POOR. See Pooh. 

CASUALTIES OF SUPERI¬ 
ORITY. In Scotch Law. Certain 
emoluments arising to the superior lord 
in regard to the tenancy. 

They resemble the incidents to the feudal 
tenure at common law. They take prec¬ 
edence of a creditor’s claim on the tenant’s 
land and constitute a personal claim also 
against the vassal. Bell, Diet. They have 
veiy generally disappeared. Pat. Comp. 
29. 

CASUALTY. Inevitable accident. 
Unforeseen circumstances not to be guarded 
against by human agency, and in which 
man takes no part. Story, Bailm. § 240 ; 1 
Pars. Contr. 543 ; 2 Whart. Negl. 8th ed. 
*159, 160 ; Edw. Bailm. 532. See 17 C. B, 
N. 8. 51 ; 50 Wis. 98, 

That which happens without design or 
without being foreseen. 129 Ky. 477, 112 
S. W. 602. 

CASUALTY INSURANCES See In- 

8URANCE. 

CASUS FCEDERIS (Lat.). In Inter¬ 
national Law. A case within the stipula¬ 
tions of a treaty. 

The question whether, Id case of a treaty of 
alliance, a nation 1 b bound to assist Its ally In war 
against a third nation, Is determined In a great 
measure by the justice or Injustice of the War. If 
manifestly unjust on the part of the ally, It cannot 
be considered as casus foederis . Grotlua, b. 8, c. 85; 
Vattel, b. 2, c. IS, 1198. 

See 1 Kent 49 ; 8 Cow, 904. 

CASUS FORT U IT US (Lat). An 
inevitable accident. A loss happening in 
spite of all human effort and sagacity. 8 
Kent 217, 800; Whart. Negl. §§ 118, 653. 

It includes such perils of the sea as strokes 
of lightning, eto. A loss happening through 
the agency of rats was held an unforeseen, 
but not an inevitable, accident. 1 Curt. C. 
C. 148. The happening of a casus fortuitus 
excuses ship-owners from liability for goods 
conveyed; 8. Kent 216; LB.1C. P. D. 148. 

CASUS MAJOR (Lat.). An unusual 
iaooident Story, Bailm. § 940. •! 


CASUS OMISSUS (Lat.). A case 
-which is not provided for. When such 
cases arise in statutes which are intended 
to provide for all cases of a given character 
which may arise, the common law governs; 
5 Co. 88 ; 11 East 1 ; 2 Binn. 279 ; 28harew. 
Bla. Com. 200 ; Broom, Max. 40. A casus 
omissus may occur in a contract as well as 
in a statute ; 2 Bla. Com. 200. 


CAT. A whip sometimes used for whip¬ 
ping criminals. It consists of nine lashes 
tied to a handle, and is frequently called 
cat-o-nine-tails. It is used where the 
whipping-post is retained as a mode of 
punishment and was formerly reeorted to 
in the navy. 


CAT ALLA OTTOS A (Lat.). Dead 
goods, and animals other than beasts of the 
plow, averia carucce, and sheep. 3 Bla. 
Com. 9 ; Bract. 217 6. 


CATALLUM. A chattel. 


The word Is used more frequently In the plural, 
catalla , but has then the same signification. <Jl- 
noting all goods, movable or immovable, except 
such as are in the nature of fees and freeholds. 
Cowel; Du Cange. 


CATANEUS. A tenant in capite . A 
tenant holding immediately of the crown. 
Spelman, Gloss. 

CATCHING BARGAIN. An agree¬ 
ment made with an heir expectant for the 
purchase of his expectancy at an inade¬ 
quate price. 

In such cases the heir is, in general, en¬ 
titled to relief in equity, and may have the 
contract rescinded upon terms of redemp¬ 
tion ; 1 Vem. 107, 820, n. ; 2 Cox 80; 2 Ch. 
Cas. 136; 1 P. Wms, 812 ; 1 Cro. CaT. 7; 2 
Atk. 183 ; 2 Swanst. 147, and the cases cited 
in the note; 1 Fonbl. Eq. 140; 1 Belt, 
Supp. Ves. Jr. 00 ; 2 id. 301 ; L. R. 8 Ch. 
Ap. 484; L. R. 10 Eq. 641. It has been 
said that all persons dealing for a reversion- 
ary interest are subjeot to this rule; but it 
may be doubted whether the course of de¬ 
cisions authorizes so extensive a conclu¬ 
sion, and whether, in order to constitute a 
title to relief, the reversioner must not com¬ 
bine the character of heir ; 2 Swanst. 148, 
n. See 1 Ch. Pr. 112, 113, n., 458, 829, 838, 
839, A mere hard bargain is not sufficient 
ground for relief. 

The English law on this subject has been 
so altered Dy stat. 31 and 32 Vic. c.4, that, 
while before that act slight inadequacy of 
consideration was sufficient to set the con¬ 
tract aside, at present only positive unfair¬ 
ness will be relieved against; Bisph. Eq. § 
231, and cases cited. See Chesterfield v. 
Janssen, 1 Lead. Cas. in Eq. 773, and note* 
The contract may be for & loan, sale, an 
nuity, or mortgage; 10 Ves. 5X2; L. R. ID 
Ch. Ap. 389; 26 Beav. 044 ; 47 Mich. 04. 

CATOHPOLE. A name formerly given 
to a sheriffs deputy, or to a constable, or 
other officer whose duty it is to arrest per¬ 
sons. He was a sort of sergeant. The 
word is not now in use as an official 
designation; Minshew. 

CATER COUSIN. A very distant n» 
lation. Bla. Law Tracts 6. 

CATHEDRAL. In Eodesiastio&l 
Law. A tract set apart for the service of 
the church. 

After the establishment of Christianity, the em¬ 
perors and other great men rave large tracts of 
laud whereon the met places ocpubllo worship were 
erected,—which were called cathsdrce, cathedrals, 
sees, or seats, from the clergy's residence thereon. 
Ana when churches were afterwards built Id the 
country, and the clergy were sent out from the 
cathedrals to officiate therein, the cathedral or head 
seat remained to the bishop, with some of the ohlaf 
of the clergy as his assistants. 

CATHOLIC CREDITOR* InSootoh 
Law, A, creditor whose debt is secured on 
several parts or all of his debtors property. 
Such a creditor is bound to take his pay¬ 
ment with reference to the rights of the 
secondary creditors, or, if he disregards 
their rights, must assign over to them liis 
claims. This rule applies where he collects 
bis debts of a cautioner (surety). Bell, 
Diet. 

CATHOLIC EMANCIPATION 
ACT. The act 10 Geo. IV. 6. 7. This act 
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reLievw Imm disabilities and restore ail 
oiv it rights to Roman Catholics, except that 
of holding ecclesiastical offices and certain 
high state offices. The previous legislation 
which bv gradual stages led up to the final 
removai’of these disabilities is to be found 
in the acts of IS Goo. 111. o. 00 ; 81 Geo. III. 
c. S? ; and 43 Geo. IV. c. 7. 2 Steph. Com. 
721. 

CATFTLE. A collective name for 
domestic Quadrupeds generally, including 
not only the bovine trine, but horses, asses, 
mules, sheep, goats, and swine. Web. Diet.; 
21 Wall. 29$. 

In its limited ivnso it is used to designate 
the different varieties of horned animals, 
but ir is also frequently used with a broader 
signification as embracing animals in general 
which «tvo as food for man. Pigs have 
been held to bo included within the words 
“any cattle.” (R <!t R. Crown Giscs 77.) 
Furthermore, the word has been construed 
so as to embrace animals not used for food 
(Moodv’$ Crown Cases, 3.) 21 Wall. (U. S.] 
299. 

A railroad engineer cannot take chances 
of ah animal’s getting off the track, where 
he has an opportunity of avoiding all poe- 
sibility of an injury ; 10 So. Rep. (Miss.) 41. 

It is immaterial whether the stock was le¬ 
gally at large or not, where the road is not 
fenced ; 5 Ind. App. 86 ; but where not le¬ 
gally at large ana the company is under no 
legal obligation to fence its road, it will 
only be responsible for gross, wanton, or 
wilful negligence in causing injury to 
stock ; 4o Mo. App. 123. See 41 Ill. App. 
561. The law does not presume negligence 
from the mere fact that stock was billed or 
injured by a railroad company ; 49 Fed. Rep. 
798. See Animal 

CATTLE GATE. A customary pro¬ 
portionate right of pasture enjoyed in com¬ 
mon with others. The right is measured 
not by the number of cattle to be pastured, 
but by reference to the rights of others and 
the whole amount of pasture. 34 E. L. & 
Eq. 511; 1 Term 137. 

CATTLE-GUARD. The term means 
such an appliance as will prevent animals 
from escaping from enclosures in which they 
are confined over the railroad track, and 
going upon lands of others, adjoining the 
right of way. 108 Ky. 47, 55 S. W. 716. 

CAUSA (Lat.). A cause; a reason. 

A condition; a consideration. Used of 
contracts, and found in this sense in the 
Scotch law also. Bell, Diet. 

A suit; an action pending. Used in this , 
sense in the old English law. 

Property. Used thus in the civil law in 
the sense of res (a thing). Kon porcellum y 
non aanellum nee aliam causam (not a hog, 
not a lamb, nor other thing). Du Cange. 
By reason of. 

Causa proximo* The immediate cause. 
Causa remota* A cause operating indi¬ 
rectly by the intervention or other causes. 

In Its general sense, causa denotes anything 
operating to produce an affect. Thus, it is said, 
causa causa nil* causa est causati (the cause of the 
thing causing is the cause of the thing caused). 

4 Gray 898; 4 Campb. £84. In law, however, only 
the direct cause is considered. See 9 Co. 60; li 
Hod. 689 ; Causa Phoxima Non R Knot a Spsctatur. 

CAUSA JACTITATIONIB MART. 
TAGH (Lat.). A form of action which 
anciently lay against a party who boasted 
or gave out that he or she was married to 
the plaintiff, whereby a common reputation 
of their marriage might ensued Bla. Com J98. 

CAU SA MATRIMONII PRJ3LO- 

CUTT (Let.). A writ lying where a woman 
has given lands to a man in fee-simple with 
the intention that he shall marry ner, and 
he refuses bo to do within a reasonable time, 
upon suitable request. Cowel. Now obso¬ 
lete. 8 Bla. Cosm 183, n. 

CAUSA MORTIS DONATIO. See 

Donatio Causa Mortis. 

CAUSA PATET (Lat.). The reason is 
open, obvious, plain, clear, or manifest. 

CAUSA PRQXDKA NON REM OTA 
SPBCTATUR (lat.). The direct arid not 


the remote cause is considered. 

In many oases important questions arise 
as to which, in the chain of acta tending to 
the production of a given state of things, 
ts to be considered the responsible cause. 
It is not merely distance of place or of 
causation that renders a cause remote. The 
cause nearest in the order of causation, 
without any efficient concurring cause to 

S roduoe the result, may be considered the 
irect cause. In the course of decisions of 
cases in ‘which it is necessary to determine 
which of several causes is so far responsible 
for the happening of the act or injury com¬ 
plained of, what ia known as the doctrine 
of proximate cause is constantly resorted 
to in order to ascertain whether the act, 
omission, or negligence of the person whom 
it is sought to hold liable was in law and in 
fact responsible for the result which is the 
foundation of the action. 

The rule was formulated hy Bacon, and 
his comment on it is often cited : “It were 
infinite for the law to judge the cause of 
causes, and their impulsions one of another : 
therefore it contenteth itself with the im¬ 
mediate cause; and judgeth of acts by that, 
without looking to any further degree; " 
Max. Reg. 1. Its subsequent development 
resulted rather in its application to new 
conditions than in deviation from the prin¬ 
ciple as originally stated. Proximate cause, 
it may be generally stated, is such adequate 
and efficient cause as, in the natural order 
of events, and under the particular circum¬ 
stances surrounding the case, would neces¬ 
sarily produce the event; and this having 
been discovered, is to be deemed the true 
cause, unless some new cause not incidental 
to, but independent of, the first, shall be 
found to intervene between it and the first. 
Sh. Sc. Redf. Neg. § 10; Thomas, J., in 4 
Gray 412 ; Story, J., in 14 Pet. 99 ; 2 Phil. 
Ins. § 1097 : id. § 1181 ; 82 Ind. 428 ; 115 id. 
51; 52 N. H. 528; Webb’s Poll. Torts 29. 
A proximate cause must be the act or omis¬ 
sion of a responsible human being, such as 
in ordinary natural sequence immediately 
results in the injury ; Whart. Neg. § 73; it 
is a cause which in natural sequence, un¬ 
disturbed by any independent cause, pro¬ 
duces the result complained of ; 160 Pa. 
359 ; and the result must be the natural and 
probable consequence such as ought to have 
been foreseen as likely to flow from the act 
complained of; 112 Pa. 574; 147 id. 44; 14 
AUen 290. The praotical consideration 
which the courts have in view is to And a 
cause from which a man of ordinary expe¬ 
rience and sagacity could foresee that the 
result might probably ensue ; Bh. A Redf. 
Neg. 9. Negligence for example is not ac¬ 
tionable unless it is the proximate cause of 
the injury complained of, but because it is 
impossible to trace back the chain of causes 
indefinitely, the law stops at the first link 
in the chain of causation and looks to the 
person who is the proximate cause of the 
injury; id. 

For example, where a train was forty- 
five minutes late when a gust of wind 
threw it from the track and injured a pas¬ 
senger ; it was held that though the train 
would have escaped the gust of wind had 
it been on time, yet the accident was nei¬ 
ther the natural nor probable consequence 
of the delay, and only an independent force 
took advantage of it and the company was 
not liable to the passenger; 8 Neb. 44. So 
when a horse hitched to a defective hitch¬ 
ing-poet was frightened by the running 
away of another horse, and broke the poet 
and ran over a person in the street, the 
latter could not recover against the owner 
of the post for the defect in the post as the 
cause of the injury; 83 Ill. 347. 

The act of a third person intervening 
will not excuse, if such act ought to have 
been foreseen ; 111 Mass. 186; bat where 
the defendant sold gunpowder to a child, 
and the parents took charge of it and let the 
child have some, the sale was held too re¬ 
mote as a cause of Injury to the child by 
'an explosion; 108 Mass. 507 ; on the other 
hand an injury frotn a railway accident, 
having been the direct oanse of a diseased 
condition which resulted in paralysis, was 


held to be the proximate cause of the latter ; 
50 N. W. Rep. (Minn.) 927 ; but where by 
reason of injury in a collision a passenger 
became disordered in mind and Dody and 
eight months after committed suicide, in a 
suit for damages against the railroad com¬ 
pany it was held that his own act was the 
proximate cause of his death ; 105 U. 3. 

Consequences which follow in unbroken 
sequence, without an intervening sufficient 
cause, from the original wrong, axe natural; 
and for them the original wrongdoer is 
responsible, even though he could not have 
foreseen the particular results,provided that 
by the exercise of ordinary care he might 
have foreseen that same injury would 
result; Webb's Poll. Torts36, note and cases 
cited; 99 N. Y. 158. 

In order to displace an apparent efficient 
cause and to prevent it from being treated 
as the proximate cause, an intervening 
event must be wholly independent of the 
first. If the act in which the defendant 
is engaged is one which circumstances in¬ 
dicate may be dangerous to others, and the 
event whose occurrence is necessary to 
make the act injurious can readily be Been 
as likely to occur under the circumstances, 
it will not be considered an independent 
intervening cause and the defendant is 
liable ; 53 Pa. 436 ; a woman’s illness caused 
by fright from the shooting of a dog in her 
presence is not such a consequence as 
would be supposed naturally to follow the 
act; 36 Minn. 90. 

If two causes operate at the same time 
to produce a result which might be pro¬ 
duced by either, they are concurrent 
causes, and in such case each is a proxi¬ 
mate cause, but if the two are successive 
and unrelated in their operation, one of 
them must be proximate and the other re¬ 
mote ; 149 Pa. 222. As an illustration of 
concurrent causes, where lumber was neg¬ 
ligently piled, and remained a longtime iu 
that condition, and was caused to fall by 
the negligence of a stranger, the negligence 
in piling concurring with the negligence 
of the stranger, was the direct ana proxi¬ 
mate cause; 41 Cal. 87. 

Where the intervening cause which dis¬ 
places a prior one is the negligence of the 
party injured it is designated contributory 
negligence, and where that exists there 
can be no recovery. But although the sub* 
ject of contributory negligence has become 
so important as to constitute a distinct head 
of the law, it is a phrase, however well es¬ 
tablished, not free from objection; Poll. 
Torts, Webb’s ed. 569; and the penal theory 
on which it is sometimes considered as 
resting is discarded by the most authori¬ 
tative writers ; id.; Whart. Neg. § 300; 
Camp. Neg 180. The view which is sup¬ 
ported by reason and now likewise fully by 
authority is that the defence of contribu¬ 
tory negligence of the plaintiff finds its true 
basis in the application above made of the 
doctrine of proximate cause, and that it is 
a conclusive answer to the action because 
it takes its place as the proximate, direct, 
immediate, or, to use the apt phrase of Pol¬ 
lock, the decisive oause of the injury (Torts 
573, 575). In the leading English case it 
was left to the jury to Bay whether the 
negligence attributed to the plaintiff “di¬ 
rectly contributed to the injury ; M 2 C. B. 
n. s. 740; and on appeal the rule was laid 
down that negligence of the plaintiff would 
not prevent recovery, unless it were Buch 
that without it the injury would (not oould) 
not have happened, or “ if the defendant 
might, by the due exercise of care on his 
part, have avoided the consequences of the 
neglect or carelessness of the plaintiff; " 5 
G. B. n. 8. 578. This general view was 
sustained in a subsequent oase by the house 
of lords and great stress was laid on the 
evidence that the contributory negligence 
claimed was the immediate cause of the 
accident; 1 App. Gas. 754; the negligence 
set up as contributory must in order to con¬ 
stitute a defence substantially or essenti¬ 
ally or directly tend to produce the injury, or 
be an actual and. efll event cause of it; if it 
remotely contribute, it will not debar the 
plaintiff from a recovery; 86 Ala. 88L; it 
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must have direct relation to the act or 
omission charged against the defendant; 
64 Cal. 4C3. See Negligence. 

The question as to wliat is the proxi¬ 
mate cause of an inji. y is ordinarily not 
one of science or of 1 ;:al knowledge but 
of fact for the jury i j letermine in view 
of tlie accompanying circumstances, all of 
which must be submitted to the jury, 
who must determine whether the original 
cause is by continuous operation linked to 
each successive fact; 90 Pa. 122; 94 U. S. 
469 ; and a finding that the burning of the 
plaintiff's mill and lumber was the unavoid¬ 
able consequence of the burning of the de¬ 
fendant's elevator, is in effect a finding 
that there was no intervening and inde- 
endent cause between the negligent con- 
uct of defendant and injury to plaintiff ; 
id. The doctrine under consideration finds 
its most frequent application. in fire and 
marine insurance ; 2 Am. Ins. 6 284 ; 12 
East G48 ; L. R. 4 Q. B. 414; L. R. 4 C. P. 
200 ; L. It. 5 Ex. 204 ; 8 Cush. *477 ; 2 Duer 
301 ; 11 N. Y. 9; 1G B. Monr. 427; 82 Pa. 
351; 14 Haw. 351, and in cases of tort 
founded on negligence; 5 C. & P. 190; L. 
R. 4 0. P. 279 ; L. R. 8 Q. B. 274 ; 3 M. & 
R. 105 ; 35 N. J. L. 17; 70 Pa. 86 ; 109 Mass. 
277; 1 Srn. L. Cas. 755. See, generally, 4 
Am. L. Rev. 201 ; 4 So. L. Rev. 703 ; Webb’s 
Poll. Torts 29, 506 ; Howe, Civ. L. 201. 

CAUSA REI (Lat.). In Civil Law. 
Things accessory or appurtenant. All 
those things which a man would have had 
if the thing had not been withheld. Du 
Cange ; 1 ilackeldey, Civ. Law 55. 

CAUSA SCIENTIAE PATET (L. 

Lat.j. The reason of the knowledge is 
evident. 

CAUSARE (Lat. to cause). To be en¬ 
gaged in a suit; to litigate ; to conduct a 
cause. Used in the old English and in the 
civil law. 

CAUSATOR (Lat.). A litigant; one 
who takes the part of the plaintiff or defend¬ 
ant in a suit. 

CAUSE (Lat. causa). In Civil Law. 
The consideration or motive for making a 
contract. Dig. 2. 14. 7 ; Toullier, liv. 8, tit. 
3, c. 2, g 4; 1 Abb. 28.Scc Efficient Cause 
Sec Adequate Cause; For Good Cause. 
In Pleading. Reason ; motive. 

In a replication de injuria , for example, the 
plaintiff alleges that the defendant of nls own 
wrong and without the cause by him, etc., where 
the word cause comprehends all the facta alleged 
as an excuse or reason for doing the act. ft Co. 
07; 11 East 451; 1 Chit. PI. 585. 

In Practice. A suit or action. Any 
question, civil or criminal, contested before 
a court of justice. Wood, Civ. Law 801. 
It was held to relate to civil actions only, 
and not to embrace quo warranto ; 5 E. & 
B. 1. See43Mo. 264 ; 8 Q. B. 901. 

CAUSE OF ACTION. In Practice. 
Matter for which an action may be brought. 
See Accrue. 

A cause of action is said to accrue to any person 
when that person first comes to a right to hring an 
action. There la, however, an obvious distinction 
between a cause of action and a right, though a 
cause of action generally confers a right. Thus, 
statutes of limitation do not affect the cause of 
action, but take away the right. A cause of action 
implies that there is some person in existence who 
can bring suit ami also a person who can lawfully be 
sued; 40 Ala 148; 102 ItL S7i. See 88Barb. 330; 4 
Bing. 704 ; 26 How. Pr. 601. 

When a wrong has been committed, or a 
breach of duty has occurred, the cause of 
action has accrued, although the claimant 
may be ignorant of it; 8B. & Aid. 288, 
626 ; 5 B. & C. 259 ; 4 C. & P. 127. A cause 
of action does not accrue until the existence 
of such a state of things as will enable a 
person having the proper relations to the 
property or persons concerned to bring an 
action; 5 B. A C. 860 ; 8 D. & R. 846; 4 
Bingh. 680. 

CAUTJlO, CAUTION. In Civil Law. 
Security given for the performance of any 
thing. A bond whereby the debtor ac¬ 
knowledges the receipt of money and prom¬ 
ises to pay it at a future day. 

In French. Law. The person entering 


into an obligation as a surety. 

In Scotch Law. A pledge, bond, or 
other security for the performance of an 
obligation, or completion of tlie satisfaction 
to he obtained by a judicial process. Bell, 
Diet. 

CAUTIO FEDE JUS SORIA. Security 
by means of bonds or pledges entered into 
by third parties. Du Cange. 

CAUTIO PIONORATITLA. A pledge 
by a deposit of goods. 

CAUTIO PRO EXPENSIS. Security 
for costs or expenses. 

Thin term Is lifted among the civilians, Nov. 112, c. 
8, and generally on the continent of Europe. In 
nearly all the countries of Europe, a foreign plain¬ 
tiff, whether resident or not, is required to give 
caution pro espenais: that is, security for coats. 
In some states this requisition is modified, and, 
when such plaintiff has real estate or a commercial 
or manufacturing establishment within the state, 
he is not required to give such caution. Fcellx, 
Droit Intern, Prit^, a. 100. 

CAUTIO USUFRUCTUARIA. Se¬ 
curity, which tenants for life give, to pre¬ 
serve the property rented free from waste 
and injury. Erak. Inst. 2. 9. 59. 

CAUTION JURATORY. Security 
given by oath. That which a suspender 
swears is the best lie can afford in order 
to obtain a suspension. Ersk. Pr. 4. 8. G; 
Paterson, Comp. 

CAUTIONARY BOND. See Bond. 

CAUTIONARY JUDGMENT. In 

an action of tort where it appears that the 
defendant is about to remove or fraudulent ly 
transfer his property, a cautionary judgment 
may be entered against him. 13 Pa. Co. Ct. 
333. 

A cautionary judgment was entered after 
suit brought on petition of plaintiff averring 
that defendant, had mortgaged his real estate 
with the intent to defraud plaintiff by bring¬ 
ing about a sale of the real estate before 
plaintiff's suit could be finally disposed of. 
17 Pa. Co. Ct. 38. 

CAUTIONER. A surety; a bondsman. 
One who binds himself in a bond with the 
principal for greater security. He is still a 
cautioner whether the bond be to pay a 
debt or whether he undertake to produce 
the person of the party for whom he is 
bound. Bell, Diet. 

CAVEAT (Lat. let him beware). In 
Practice. A notice not to do an act, given 
to some officer, ministerial or judicial, by a 
party having an interest in the matter. 

It is a formal cautloo or warning not to do the 
act mentioned, and is addressed frequently to pre¬ 
vent the admission of wills to probate, the granting 
letters of administration, etc. See Williams, Ex. 
681 . 

1 Burn, Eccl. Law 19,268 ; Nelson, Abr.; 
Dane, Abr. ; Ayliffe, Parer g .; 8 Bla. Com. 
248; 2 Chit. Pr. 502, note b ; 3 Redf. 
Wilis 119; 4 Brew. Pr. 8974; Pooh. 138; 
1 Sid. 371; 3 Binn. 814; 8 Halst. 189. 

In Patent Law. A legal notice to the 
patent office that the caveator claims as 
inventor, in order to prevent the issue of a 
patent on a particular device to any other 
person without notice to the caveator. It 
gives no advantage to the caveator over any 
rival claimant, but only secures to him an 
opportunity to establish his priority of in¬ 
vention. 

It is filed in the patent office under statu¬ 
tory regulations; U. 8. Rev. Stat. § 4902 ; 
and an alien resident for one year, having 
made oath of his intention to become a citi¬ 
zen, has the same privilege; id. The prin¬ 
cipal object of filing it is to obtain for an 
inventor time to perfect his invention with¬ 
out the risk of having a patent granted to 
another person for the same thing. 

Upon the filing of Buoh caveat and the 
payment of the proper fee, the law provides 
that if application he made within the year 
for a patent with which the caveat would 
in any manner interfere, the commissioner 
shall deposit the drawings, etc., of such 
application in the confidential archives of 
Ins office, and give notice thereof by mail 
to the person filing the caveat, who, if he 
would avail himself of his caveat, shall file 
liis description, etc., within three months of 


the mailing of the notioe, with allowance 
for the usual time of transmission; U. 8. 
Rev. Stat. £ 4902. 

As to the form of the caveat, it need con¬ 
tain nothing more than simply an intelligi¬ 
ble description of any invention which tlie 
caveator claims to have made, giving its 
distinguishing characteristics, with suf¬ 
ficient precision to enable the office to de¬ 
termine whether there is a probable inter¬ 
ference, when a subsequent application is 
filed. It amounts in effect to a notice to 
the office not to grant a patent for the same 
thing to another without giving the cave¬ 
ator an opportunity to show his better title 
to the same. A caveat cannot be with¬ 
drawn, but copies may be obtained and any 
correction or addition must be filed on a 
separate paper ; Rob. Pat. § 445. It is evi¬ 
dence of the date of the invention described, 
and may be proof that tlie invention was 
rior to the time of filing; id. § 446 ; but it 
oes not estop the caveator from the claim 
that his invention was perfect; id. § 440. It 
is not assignable, but the invention may be 
transferred and the caveat may be used to 
identify it; id. § 447. A caveator is not 
concluded by the description of his inven¬ 
tion in the caveat; id. § 448. See Patents, 

It is also used to prevent the issue of land 
patents ; 9 Gratt. 508 ; 1 Wash. 50 ; 3 Md. 
280 ; and where surveys are returned to the 
land office, and marked *' in dispute,” this 
entry has the effect of a caveat against their 
acceptance; 43 Pa. 197. 

CAVEAT EMIPTOR (Lat. let the pur¬ 
chaser take care). In every sale of real 
property, a purchaser’s right to relief at law 
or m equity on account of defects or in¬ 
cumbrances in or upon the property sold 
depends solely upon the covenants for title 
which he has received ; 2 Sued. Vend. 425 ; 
Co. Lite. 884 a, ButL note ; T)° u 8^ ; 2 

Freem. 1; 3 Swanst. 651 ; 1 Coke 1 ; 17 
Pick, 476 ; 10 Ga. 311; 1 S. & R. 52 ; unless 
there be fraud on the part of the vendor ; 
3B.&P, 163; 30 Me. 266 ; 2 Johns. Ch. 510; 

5 id. 79 ; 9 N. Y. 86 ; 24 Pa. 142 ; 3 Md. Ch. 
Dec. 851; 1 Spenc. 853 ; 66 N. C. 283 ; 70 id. 
718 ; 4 111. 334 ; 76 id. 71 ; 8 Leigh 058 ; 7 
Gratt. 238 ; 15 B. Monr. 627 ; Freem. Ch. 
134, 276 ; 3 Ired. Eq. 408 ; 3 Humphr. 347 ; 

6 la. 293 ; 89 Tex. 177 ; and consult Rawle, 
Cov. for Title, 6th ed. § 319. This doctrine 
applies to a sale made under a decree fore¬ 
closing a mortgage, and tlie purchaser can¬ 
not rely upon statements made by the 
officer conducting the sales ; 35 Neb. 466. 

In soles of personal property substantially 
the same rule applies, and is thus stated in 
Story, Sales, 3d ed. § 348 :—The purchaser 
buys at his own risk, unless the seller giv< - 
an express warranty, or unless the law ini 
plies a warranty from tlie circumstances of 
the case or the nature of the thing Bold, or 
unless the seller be guilty of fraudulent 
misrepresentation or concealment in re¬ 
spect to a material inducement to the sale ; 
Benj. Sales, §611 ; 10 Wall. 883 ; 4 Johns. 
421 ; 53 N. Y. 515 ; 82 Pa. 441 ; 11 Mete. 
559 ; 83 la. 120 ; 43 Cal. 110 ; 51 Ala. 410 ; 
75 N. C. 397 ; 36 Pac. Rep. (Cal.) 1033 ; Tif 
fany, Sales 168. It is the settled doctrine 
of English and American law that the 
purchaser is required to notice such quali¬ 
ties of the goods purchased as are reasonably 
supposed to be within the reach of his ob¬ 
servation and judgment. Under the civil 
law there was on a sale for a fair price an 
implied warranty of title and that the goods 
sold were sound, but under the common 
law there is a clear distinction between the 
responsibility of the seller as to title and as 
to quality ; the former he warranted, the 
latter, if the purchaser had opportunity to 
examine, he aid not; 2 Kent 478 ; Pothier, 
Cont. de Vente. No. 184. See Misrepre¬ 
sentation ; Concealment. 

This doctrine does not apply in an action 
for damages for inducing one by false 
representations to take an assignment of a 
lease executed by one who had no title to 
the land ; 88 Ga. 629. 

Consult Rawle, Covenants for Title ; Ben¬ 
iamin, Sales ; Story, Sales ; 2 Kent 478 ; 
Leake, Cont. 168; 1 Story, Equity ; Sugden, 
Vendors & P. 
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CAVEATOR. One who files a caveat. 

CAYAGIUM. A toll or duty paid the 
king for binding goods at some quay or 
wh.uT The Imrons of the Cinque Ports 
wviv fixv from tins duty. Cowel. 

CEAPGILD. Payment of an nniuml. 
An ancient s|H\'ics of forfeiture. Cowel; 
SSlK'liuan. Ch^s, 

CEDE. To assign : to transfer. Applied 
to the act hv which one state or nation 
transfers Territory to another. 

CEDENT. An assignor. The assignor 
of a chose in action. Karnes. Eq. 43. 

CEDULA. In Spanish Law. A writ¬ 
ten obligation, under private signature, by 
which a party acknowledges himself in¬ 
debted to another in a certain sum, which 
he promises to pay on demand or on some 
fix»*d day. 

In order to obtain judgment on such an instru¬ 
ment. ii is necessary that the party executing it 
should acknowledge it iu open court, or that It be 
proved by two witnesses who saw its execution. 

The citation affixed to the door of an ab¬ 
sconding offender, requiring him to appear 
before the tribunal where the accusation is 
pending. 

CELEBRATION OF MARRIAGE. 

The solemn act by which a man and woman 
take each other for husband and wife, con¬ 
formably to the rules prescribed by law. 

CELIBACY. The state or condition of 
life of a jKi'son not married. 

CEMETERY. A place set apart for the 
burial of the dead. Cemeteries are regu¬ 
lated in England and many of the United 
States by statute. The fundamental Eng¬ 
lish ;ict is the cemeteries clauses act, 1847, 

10 & 11 Viet. c. 0.3. See Dead Body. 

CENEGILD. In Saxon Law. A pe¬ 
cuniary mulct or fine paid to the relations 
of a murdered person by the murderer or 
his relations. Spelman, Gloss. 

CENNINGA. A notice given by a 
buyer to a seller that the things which had 
been sold were claimed by another, in order 
that he might appear and justify the sale. 
Blount; Wliishaw. 

The exact significance of this term is somewhat 
doubtful. It probably denoted' notice, as defined 
above. The finder of stray cattle was not always 
entitled to it; forSpelman says, *• As to strange (or 
strav) cattle, no one shall have them but with the 
consent of the hundred of tithingmen ; unless he 
have one of these, we cannot allow him any cenningo 

11 think notice)." Spelman, Gloss. 

CENS. Ill Canadian Law. An an¬ 
nual payment or due reserved to a seignor 
or lord, and imposed merely in recognition 
of hta superiority. Guyot, Inst. c. 9. 

The Und or estate so held Is called a ceiwioe * the 
tenant is a centitnrie. It was originally a tribute 
of considerable amount, but became reduced in 
time to a nominal sum. It Is distinct from the 
rentes. The cru.i varies in amount and In mode 
of payment. Payment is usually in kind, but may 
be in silver; 2 Low. C. 40. 

CENS ART A A farm, or house and 
land, let at a standing rent. Cowel. 

CENSO. In Spanish and Mexican 
Law. An annuity ; a ground rent. The 
right which a person acquires to receive a 
certain annual pension, in consideration of 
the delivery to another of a determined 
sum of money or of an immovable thing. 
Civil Code Mex. art. 3206; Black, Diet.; 
13 Tex. 635. 

CENSO RESERVATIO. In Span¬ 
ish and Mexican Law. The right to 
receive from another an annual pension by 
virtue of having transferred land to him 
by full and perfect title. 13 Tex. 655. 

CENSURABLE. Cylpable 

CENSUS (Lat. censere, to reckon). An 
official reckoning or enumeration of the 
Lnliabitants and wealth of a country. 

The cen us of the United States is taken 
every tenth year, in accordance with the 
provisions u r the constitution; and many 
of the Btatu have made provisions for a 
similar decennial reckoning at intervening 
period*. 


The courts take judicial notice of the 
renultA of a census; 87 la. 588 ; 64 Cal. 87 ; 
149 Pa. 210; 29 N. E. Rep. (Ind.) 157; 78 
Pac. Rep. (Cal.) 270; 80 S. W. Rep. (Mo.) 
103 ; 31 id. (Mo.) 28 : contra , 81 N. E. Rep. 
(N. Y.) 931. 

In Old European Law. A lax or tribute. 
Burrill. 

CENSUS REG A LIS. The royal prop¬ 
erty (or revenue). 

CENT (Lat. centum , one hundred). A 
coin of the United States, weighing forty- 
eight grains, and composed of ninety-five 
per centum of copper and of tin and zinc 
in such proportions as shall be deter¬ 
mined by the Director of the Mint. Act 
of Feb. 12, 1873, s. 13. See Rev. Stat. § 
8515. 

Previous to the set of congress Just cited, the 
cent was composed wholly of copper. By the act 
of April 8, iff®, Stat. at Large, vol. 1, p. 846, the 
weight of the cent was fixed at eleven penny¬ 
weights, or 264 grains; the half cent in proportion. 
Afterwards, namely, on the 14th of January, 1796, it 
was reduced to 2ua grains ; the half-cent in pro¬ 
portion. 1 U. S. Stat. at Large, 899. Id 1796 (Jan. 
&), by the proclamation of President Washington, 
who was empowered by law to do so, act of March 
3,1795, sect. 6,1 U. S. Stat. at Large, 440, the cent 
was reduced in weight to 168 grains ; the haltaent 
in proportion. It remained at this weight until the 
passage of the act of Feb. 81, 18B7, which provided 
for a weight of seventy-eight grains and an alloy of 
elghtv-elgnt per centum of copper and twelve of 
nickel. The same act directs that the coinage of half- 
centa should cease. By the coinage act of Feb. 12, 
1879, the weight and alloy were fixed as above stated. 
The first issue of cents from the national mint was 
In 1783, and has been continued every year since, 
except 1819. But in 1791 and 1788 some experimental 
pieces were struck, among which was the so-called 
Washington cent of those years. 

CENTEBIMA (Lat. centum). In Ro¬ 
man Law. The hundredth part. 

L’ru rice ccntesimtx. Twelve per cent, per annum ,* 
that is. a hundredth part of tne principal was due 
each month,—the month being the unit of time 
from which the Romans reckoned interest. 8 BLa. 
Com. 462, n. 

CENTRAL CRIMINAL COURT. 
In English. Law. A court which has 
jurisdiction of all eases of treason, murder, 
felony, or misdemeanor committed within 
the city of London and county of Middle¬ 
sex, and certain parts of the counties of 
Essex, Kent, and Surrey, and also bf all 
serious offences within the former juris¬ 
diction of the admiralty court. 

This court was erected in 1684, and received the 
Jurisdiction of the court of sessions, as far as con¬ 
cerned alt the more serious offences, by virtue of 
the act 4 & 5 Will. IV. c. 96; and b) virtue of the 
same act, and the subsequent acts 7 Will. IV. and 
10 & 20 Viet. c. 16, received the entire criminal 
jurisdiction of the court of admiralty. 

The act provided that the court should 
consist of the lord mayor, the lord chan¬ 
cellor, the judges of the three superior 
courts at Westminster, the judges in bank¬ 
ruptcy, the judges of the admiralty, the 
dean of the arches, the aldermen, recorder, 
and common serjeant of London, the 
judges of the sheriff’s court, persons who 
liave been lord chancellor, or judge in 
one of the superior courts, and such others 
as may from time to time be appointed by 
the crown. Since the judicature acts at 
the judges of the High Court of Justice have 
been judges of the court. By act of 44 & 
45 Yict. c. 68. the power of making rules 
and orders, originally given to eight or more 
of the judges of courts at Westminister, is 
vested in four or more of the judges of the 
High Court of Justice. 

Twelve sessions at least are held every 
year, at the Sessions House in the 01(1 
Bailey, The important cases are heard in 
a session of the court nreeided over by two 
of the judges of the High Court of Justice. 
The less important cases are tried by either 
the recorder or common serjeant, or judge 
of the city of London court commissioned 
for that purpose,—on every occasion the 
lord mayor or some of the aldermen being 
also present on the bench. Two sessions of 
the court adjoin each other and sit simul¬ 
taneously. See 2 Steph. com. 209; Wliart. 
Lex. 

CENTUM v IRI (Lat. one hundred 
men). The name of a body of Roman 
judges. 


Their exact number was one hundred and five, 
there being selected three from each of the thirty- 
five tribes oomprising all the citlsens of Rime. 
They constituted, for ordinary purposes, four 
tribunals; but some cases (called centumvira/ei 
causas) required the Judgment of all the Judges. 
8 Bla. Com. 916. 

CENTURY. One hundred. One hun¬ 
dred years. 

The Romans were divided into centuries, as the 
English were formerly divided into hundreds. 

CEORL. A tenant at will of free con¬ 
dition, who held land of the thane on con¬ 
dition of paying rent or services. 

A freeman of inferior rank occupied in 
husbandry. Spelman, Gloss. 

Those who tilled the outlaode paid rent; those 
who occupied or tilled the Inlands, or demesne, 
rendered services. Under the Norman rule, this 
term, as did others which denoted workmen, es¬ 
pecially those which applied to the conquered race, 
became a term of reproach, as is Indicated by the 
popular signification of churl. Cowel; Spelman, 
Gloss. See 1 Poll. & Haiti. 8 ; 2 id. 466. 

CEFI (Lat.). I have taken. It was of 
frequent use in the returns of sheriffs when 
they were made in Latin ; as, for example, 
cepi corpus et B. B. (I have taken the body 
and discharged him on bail bond); cepi 
corpus et est in custodia (1 have taken the 
boay and it is in custody); cepi corpus et 
est iQnguidu8 (I have taken the body and 
he is sick). 

CEPI CORPUS (Lat. I have taken the 
body). The return of an officer who lias 
arrested a person upon a capias, 3 Bouvier, 
Inst. n. 2804. 

CEPIT (Lat. capere, to take ; cepit, he 
took or has taken). 

In Civil Practice. A form of replevin 
which is brought for carrying away goods 
merely. Wells, Repl. {$53 ; 3 Hill 282. Non 
detinet is not the proper answer to such a 
charge ; 17 Ark. 8o. And see 3 Wis. 899. 
Success upon a non cepit does not entitle 
the defendant to a return of the property ; 
5 Wis. 83. A plea of non cepit is not incon¬ 
sistent with a plea showing property in a 
third person ; 8 Gill 133. 

In Criminal Practice. Took. A tech¬ 
nical word necessary in an indictment for 
larceny. The charge must be that the 
defendant took the thing stolen with a 
felonious design. Bacon, Abr. Indictment, 
G., 1. 

CEPIT ET ABDUXTT (Lat.). He took 
and led away. Applicable in a declaration 
in trespass or indictment for larceny where 
the defendant has taken away a living 
chattel. 

CEPIT ET ASPORTAYIT (Lat.). He 
took and carried away. Applicable in a 
declaration in trespass or an indictment 
for larceny where the defendant has 
carried away goods without right. 4 Bla. 
Com. 231. 

CEPIT IN ALIO LOCO (Lat. he took 
in another place). In Pleading. A plea 
in replevin, by which the defendant alleges 
that he took the thing replevied in an¬ 
other place than that mentioned in the 
declaration ; I Chit. PI. 490 ; 2 id. 558; 
Hast. Entr. 554 , 555 ; Willes 475 ; Morris, 
Repl. 141; Wells, Repl. $ 707. It is the 
usual plea where the defendant intends to 
avow or justify the taking to entitle him¬ 
self to a return ; 4 Bouvier, Inst. n. 8569. 

CERT MONEY. The head-money 
given by the tenants of several manors 
yearly to the lords, for the purpose of keep¬ 
ing up certain inferior courts. Called 
in the ancient records cerium letce (leet 
money). Cowel. 

CERTAINTY. In Contracts. Dis¬ 
tinctness and accuracy of statement. 

A thing is certain when Its essence, quality, and 
quantity are described, distinctly set forth, etc. 
Dig. 12. 1. 0. It is uncertain when the description is 
not that of an Individual object, but designates only 
the kind. La. Civ. Code, art. 93±2, no. 8; & Co. 121. 

If a contract be so vague in its terms 
that its meaning cannot be certainly col¬ 
lected, and the statute of frauds preclude 
the admissibility of parol evidence to 
clear up the difficulty, 5 B. & C. 583. or 
parol evidence cannot supply the defect, 


CERTIFICANDO 


ir>d 


then, neither at law nor ifi equity can 
effect be gfiven to it; 1 R. & M. 1 I 6 . If it 
is impossible to ascertain any definite 
meaning, such agreement is necessarily 
void ; [18U2J y. B. 478. As to uncertainty 
of contract see 98 Mich. 491 ; 73 Md. 80; 
70 Hun 575 ; 8 Wash. 458. 

It is a maxim of law that that is certain 
which may be made certain : cerium est 
quod certum reddi potest; Co. Litt. 48. 
For example, when a man sells the oil he 
has in his store at so much a gallon, al¬ 
though there is uncertainty as to the 
quantity of oil, yet, inasmuch as it can be 
ascertained, the maxim applies, and the 
sale is good. See, generally, Story, Eq. § 
240 ; Mitf. Eq. PL, Jeremy ed. 41 ; Cooper, 
Eq. PI. 5 ; wigram, Disc. 77. 

In Pleading. Such clearness and dis¬ 
tinctness of statement of the facts which 
constitute the cause of action or ground of 
defence that they may be understood by 
the ]>arty who is to answer them, by the 
jury who are to ascertain the truth of the 
allegations, and by the court who are to 
give the judgment. 18 East 107 ; 2 B. A P. 
207 ; Co. Litt. 803 ; Comyns, Dig. Pleader, 
c. 17. See 21 Or, 435. 

Certainty to a common intent is attained 
by a form of statement in which words are 
used in their ordinary meaning, though by 
argument or inference they may be made 
to Dear a different one. See 2H. Bla. 530; 
Andr. Steph. PI. 384. 

Certainty to a certain intent in general is 
attained when the meaning of the statute 
may be understood upon a fair and reason¬ 
able construction 'without recurrence to 
possible facts which do not appear; 1 
Wins. Saund, 49; 9 Johns. 317 ; 5 Conn. 
423. 

Certainty to a certain intent in particular 
is attained by that technical accuracy of 
statement which precludes all argument, 
inference, and presumption against the 
party pleading. When this certaiiuy is 
required, the party must not only state the 
facts of his case in the most precise way, 
but add to them such as show' that they are 
not to be controverted, and, as it were, an¬ 
ticipate the case of his ad versary ; Lawes, 
PI. 54. 

The last description of certainty is re¬ 
quired in estoppels ; Co. Litt. 303; 2 H. 
Bla. 530; Dougl. 159; and in pleas which 
are not favored in law, as alien enemy; 8 
Term 107 ; 0 Binn. 247. See 10 Johns. 70 ; 
1 Rand. 270. With respect to an indict¬ 
ment, it is laid down that “ an indictment 
ought to be certain to every intent, and 
without any intendment to the contrary ; ” 
Cro. Eliz. 490; and the charge contained 
in it must be sufficiently explicit to sup¬ 
port itself ; for no latitude of Intention can 
be allowed to include anything more than 
is expressed: 2 Burr. 1127; 92 U. S. 542; 
90 id. 360 ; 40 la. 148 ; 31 Me. 401; 114 Mass. 
263 ; 71 Mo. 460 ; 58 N. H. 848; 19 Tex. 
Add. 383. 

These definitions, which ha* r e been adopt¬ 
ed from Lord Coke, have been subjected 
to severe criticism, but are of some utility 
in drawing attention to the different de¬ 
grees of exactness and fulness of statement 
required in different instances. Less 
certainty is required where the law pre¬ 
sumes that the knowledge of the facts is 
peculiarly in the opposite party; 8 East 
85; 13 mL 112 ; 3 Maule & 8. 14 ; 13 Johns. 
437. 

Lees certainty than would otherwise be 
requisite is demanded in some cases, to 
avoid prolixity of statement. 2 Wins. 
Saund. 117, n. 1. See, generally, IChit. PI. 

CERTIFICANDO DE RECOGNI¬ 
TIONS STAPTJXjE. In English 
Law. A writ commanding the mayor of 
the staple to certify to the lord chancellor 
a statute staple taken before him where tlie 
party himself detains it, and refuses to 
bring in the same. There is a like writ to 
certify a statute merchant and in divers 
others cases. Reg. Orig. 148; Black, Diet. 

CERTIFICATE. In Practice. A 

writing made in any court,, and properly 
authenticated, to give notice to another 
court of anything done therein. 


A writing by which testimony is given 
that a fact has or has not' taken place. 

Certificates are either required by law , as 
an insolvent’s certificate of discharge, an 
alien’s certificate of naturalization, whioh 
are evidence of the facts therein mentioned; 
or voluntary, which are given of the mere 
motion of the party giving them, and are 
in no case evidence. Com- Dig. Chancery 
(T, 5); 1 Green 1. Kv. § 498; 2 Willes 549. 

There were anciently various modes of 
trial commenced by a certificate of various 
parties, which took the place of a writ in a 
oommon-law action. See Com. Dig. Certi¬ 
ficate . 

By statute, the certificates of various 
officers may be made evidence, in which 
case the effect cannot be extended by in¬ 
cluding facts other than those authorized; 
1 Maule A S. 699 ; 3 Pet. 12, 29; 4 How. 
522 ; 13 Pick. 172 ; 6 S. A R 324 ; 3Muiph. 
381 ; Rob. La. 307. An officer who’ has 
made a defective certificate of a married 
woman’s acknowledgment cannot correct 
the defect after the expiration of his term; 
91 Ala. 300 ; nor can he contradict his own 
certificate by testifying to fraud and coer¬ 
cion on the part of the husband toward the 
wife ; 87 Va. 33. As to the power of an 
officer to amend his certificate, see 84 Cent. 
L. J. 20. A certificate of acknowledg¬ 
ment is a judicial act, and in the absence 
of fraud conclusive of material facts stated 
in it; 115 Pa. 838; 150 id. 514; but only 
of facts required by statute to be included 
in it, and therefore not that the wife of the 
grantor was of full age ; 71 Pa. 470 ; 0 W. 
N. C. (Pa.) 428. See Return ; Notary; 
Acknowledgment; Stock.S ee Land Ceh 

TIFI CATE. 

CERTIFICATE OF ASSIZE. In 
Practice. A writ granted for the re-ex¬ 
amination or retrial of a matter passed by 
assize before justices. Fitzh. Nat. Brev. 
181. It is now entirely obsolete. 3Bla.Com. 
389. Consult, also, Comyns,Dig. Assize (B, 
27, 28). 

CERTIFICATE OF COSTS. See 
Judge’s Certificate. 

CERTIFICATE OF DEPOSIT. In 
Banking. A written statement from a 
bank that the party named therein has 
deposited the amount of money specified in 
the certificate, and that the same is held 
subject to his order in accordance with the 
terms thereof. 

CERTIFICATE OF REGISTRY. 

A certificate that a ship has been registered 
as the law requires. 8 Kent 149. Under 
the United States statutes, “every altera¬ 
tion in the property of a ship must be in¬ 
dorsed on the certificate of registry, and 
must itself be registered.” Unless this is 
done, the ship or vessel loses its national 
rivileges as an American vessel ; 1 Pars, 
h. A. Adm. 60; Desty, Sh. A. Adm. § 8. 
The English statutes make such a transfer 
void. Stat. 3 A 4 Will. IV. c. 54 ; Stat. 17 
A 18 Viet. c. 104 ; Abb. Sh. 13th ed, 925. 

The registry is not a document required 
by the law of nations as expressive of a 
ship’s national character; 4 Taunt. 807 ; 
and is at most only prim a facie evidence of 
ownership ; 2 Hall, Adm. I; 2 Wall. Jr. 
264 ; Newb. Adm. 170, 812 ; 23 Pa. 70 : 1 
Cal. 481 ; 33 E. L. A Eq. 204 ; 14 East 220; 
10 id. 169. The registry acts are to be con¬ 
sidered as forms or local or municipal in¬ 
stitution for purposes of publio policy ; 8 
Kent 149. 

CERTIFICATE OF STOCK. 

“Certificates of stock” are mere evidences 
that the stockholders have invested in the 
enterprise, and cannot give the holders 
rights against creditors of the corooration 
145 Ky. 634, 140 S, W. 1011. See Stock. . 

CERTIFICATES, GOLD. See Gold 

Certificates. 

CERTIFICATION. In Scotch Law. 
A notice to a party in a suit that, if he,fail 
to do something, certain consequences yrijl 
follow. Paterson, Comp. 

Sec Acceptance, Negotiable Instruments'. 


CERTIFIED ACCOUNTANT. See 

Certified Public Accountant. 

CERTIFIED CHECK. A check which 
has been recognized by the proper officer 
as a valid appropriation of tne amount of 
money therein specified to the person there¬ 
in named, and which bears upon itself the 
evidence of such recognition. 

The term as commonly understood im¬ 
plies that the check certified has passed 
from the custody of the bank and into the 
hands of some other persons ; 155 U, S. 444. 

Certification of a check is usually accom¬ 
plished by writing the name of the officer 
authorized to bind the bank in that manner 
or the word “ good,” across the face of the 
check ; but a parol acceptance of a check 
by an officer of the bank has been said to 
be sufficient to operate as a certification : 
59 Barb. S. C. 226. 

After certification the bank is bound as 
a direct and original promisor to the payee, 
and a new contract exists on which the 
latter has a right of action directly against 
the bank ; Morse, Banks and Banking 414. 

The maker of a check is discharged from 
all Lability thereon, after it has been certi¬ 
fied at the request of the holder ; 52 N. Y. 
350 ; 12 L. R. A. 492 ; 7 Biss. 193 ; 94 U. S. 
843 ; 4 N. J. L, J. 34; 4 Barb. 401 ; 17 Ont, 
40 ; but not if he procures the certification 
himself before the check is issued; 42 Ill. 
238 ; 12 Colo. 480 ; 4 N. J. L. J. 34 ; 4 Ohio 
C. C. 135; 28 La. Ann. 933 ; 123 Ind. 78 ; 9 
Heisk. 211; and there are dicta to the same 
effect; 52 N. Y. 350 ; 94 U. Sv 343. But 
see an elaborate discussion of the subject 
questioning these decisions and maintain¬ 
ing that there is no difference between the 
case of certification at the request of the 
payee or of the drawer; 0 H. L. Rev, 138 ; 
and also Morse, Bks, A Bkg, § 415. 

CERTIFIED PUBLIC ACCOUNT 
ANT. One who has met the requirement* 
for, and been licensed or certified as an expert 

f )ublic accountant, in accordance with the 
aws of the particular state in which he prac¬ 
tises. Usually designated by the abbrevia¬ 
tion C. P. A. 

CERTIFIED QUESTION. A ques¬ 
tion certified must be one the answer to 
which is to aid the courts in determining a 
case before it. 200 U. S. 206. 

CERTIORARI. In Practice. A writ 
issued by a superior to an inferior court of 
reoord, requiring the latter to send in to 
the former some proceeding therein pend¬ 
ing, or the record and proceedings in some 
cause already terminated in cases where 
the procedure is not according to the course 
of the common law. See 112 Mass, 200. 

The writ lies in most of the states of the 
United States to remove from the lower 
courts proceedings which aro created and 
regulated by statute merely, for the pur¬ 
pose of revision ; 13 Pick. 195 ; 8 Me. &93 ; 

5 S. A R. 174 ; 2 Dutch. 49 ; 4 Hay w. 100 ; 

2 Yerg. 173 ; 1 G. A J. 106; 8 Vt. 271 ; 1 
Ohio 383 ; 2 Va. Cas. 270 ; 54 Barb. 589; 1 
Ala. 95 ; 8 Cal. 58 ; 0 Mich. 137 ; 110 N. C. 
417; 159 Pa. 550 ; 88 Ill. 27 ; and to com¬ 
plete the proceedings when the lower court 
refuses to do so, upon erroneous grounds : 

1 Hayw, 802 ; 2 Ark. 73 ; and to correct 
arrors in law ; 75 Ala. 401 ; 99 Ill. 171 ; 49 
Mich. 194 ; 63 Me. 100; 48 N. J. L. 112 ; 97 
Pa. 260 ; 48 Wis. 407. In England, 13 E. 

L. A Eq. 129 ; 9 L. R. Q. B. 3.50; and in 
some states of the United States ; 3 H. A 
M’H. 115 : Coxe 287 ; 2 South. 539 : 7 Cow. 
141 ; 2 Yerg. 173 ; 2 Whart. 117 ; 2 Va. Cas. 
208 ; 2 Murph. 100 ; 1 Ala. 05 ; 5R. I. 383 ; 
the, writ may also be issued to remove 
criminal causes to a superior court. Har. 
Certiorari 8. But see 10 Ohio. 345. It 
also lies where a probate court proceeds 
without jurisdiction in admitting a claim 
against an estate ; 30 Ill. App. 121; or 
where the court has jurisdiction but makes 
an order exceeding its power ; 45 Mo. App. 
387. It is also given by statute to review 
the acts aAd powers of official boards and 
officers; 02 Hun 619 ; 155 Mass. 407; 71 Wis. 
502. . . 

It is used also as an auxiliary process tp 
obtain a full return to other process, os 
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when, for example, the reoord of an inferior 
court is brought before a superior court by 
appttl, writ of error, or other lawful mode, 
and there is a manifest defect or sugges¬ 
tion of diminution, to obtain a perfect 
transcript and All papers ; 7 Crn. 288 ; 9 
Wheat. 526; 3 Cow. 88 ; 2 South. 270, 551 ; 

7 Halst. 85 ; 1 Blaokf. 82; 3 Ind. 816 ; 1 
Dev. & B. 382 ; 11 Mass. 414 ; 2 Munf. 229 ; 
16 B. Monr. 472 ; 2 Ala. 499 ; 1 Col. T. 480. 
It does not issue as a matter of right on 
mere suggestion of defects in the record, 
but the application must be supported by 
evidence; 106 Mo.* 111. 

Tb« office of the writs of certiorari and mandamu* 
is often much the eaoue. It ie the practice of the 
I'nited State? supreme court, upon a suggestion 
of any defect in the transcript of the recow sent up 
into that court upon a wnt of error, to allow a 
special certiorari, requiring the court below to 
certify more fully ; 3 Dali 411 ; T Cra. $88; 8 How. 
553: S' Wall. 6fil. Relief may also be had In the 
l\ S. Circuit Court of Appeals on allegation of dimi¬ 
nution in the record sent up from the circuit 
court, as provided by rule IP; 49 Fed Rep. 1 ; 

1 C C. A. Jo4. The atme result might also be eJf- 
f acted by a writ of mandamus. The two remedlea 
are, when addressed to an inferior court of record, 
from a superior court, requiring the return of a 
record, much the same. But where diminution of 
:he record is suggested In the inferior court, and 
the purpose la to obtain a more perfect record, and 
not merely a more perfect copy or fronscnpf, It la 
believed that the writ of m&traamua is the appro¬ 
priate remedy. 

In many of the states, the writ produces the 
same result In proceedings given by statute, such 
as the proceedings for obtaining damages under 
the mill acts, highway acta, pauper laws, etc., as 
the writ of error does when the proceedings are 
according to the course of the common law. 
Where the lower court is to be required to proceed 
in a cause, a writ of procedendo or mandamus 1b 
the proper remedy. 

It does not lie to enable the superior 
court to revise a decision upon matters of 
fact; 69 N. Y. 408 ; 34 N. J. L. S43; 112 
Mass. 200 ; 65 Me. 160; 18 Ill. 324 ; 5 Wis. 
191 ; 46 Cal. 667 ; 88 Ga. 283 ; 55 N. J. L. 
87 ; 6 Mackey 586 ; 41 La. Ann. 179. See 2 
Ohio 27 ; 45 Mo. App. 387 ; nor matters 
resting in the discretion of the judge of 
the inferior court; 9 Mete. 423 ; 1 Dutch. 
173 ; see 147 Pa. 342; unless by special 
statute ; 6 Wend. 564; 10 Pick. 358; 4 
Halst. 209 ; or where palpable injustice baa 
been done ; 1 Miss. 112; 1 Wend. 288 ; 2 
Mass. 173, 489. 

It does not lie where the errors are 
formal merely, and not substantial ; 8 Ad. 
& E. 413 ; 4 Mas 3 . 567 ; 0 Miss. 578 ; 56 Me. 
184; 59 Ill. 225 ; nor where substantial 
justice has been done though the pro¬ 
ceedings were informal; 24 Me. 9 ; 18 Tex. 
18; 32 Wis. 467; 109 Mass. 270; 99 HI. 
171; 61 Wis. 494; nor where the proceed¬ 
ings are not void on their face and show no 
arbitrary actipn on the part of the trial 
judge ; 45 La. Ann. 1296. 

Certiorari will not lie as a substitute for 
an appeal from an.interlocutory order of a 
superior court; 109 N. C. 810 ; nor to review 
an appealable order; 74 Cal. 217. The 
evidence cannot be reviewed upon certi¬ 
orari : 140 Pa. 546; 151 id. 113; nor the 
rulings on the admission of evidence; 96 
Mich. 415. 

It is granted or refused in the discretion 
of the superior court; Har. Certiorari 49 ; 
24 Me. 9 ; 17 Mass. 352; 2 N. H. 210 ; 26 
Barb. 437 ; 84 N. J. L 261; 4 T. B. Mon. 
420 ; 1 Miss. 112; 28 Ark. 87 ; 16 Vt. 446 ; 24 
Ga. 379 ; L. R. 5 Q. B. 406 ; 42 HI. App. 
650; 29 W. Va. 63; 111 U. 8. 766; life 
Ill. 142 ; and the application must disclose 
a proper case upon its face; 8 Ad. So E. 
43; 17 Maas. 851; 2 Hawks 102 ; 2 Harr. Del. 
459; Wright, Ohio 180 ; 4 Jones, N. C. 809 ; 
18 Ark. 449; 17 Ill. 81; 4 Ter. 1; 2 Swan 170. 

The judgment is either that the proceed¬ 
ings below be quashed or that they be af¬ 
firmed ; Har. Certiorari 88,49; 8 Yerg. 102, 
218 ; 5 Mass. 423; 12 G. So J. 329 ; 0 Coldw. 
862; see 85 N. H. 815 ; 75 Ala. 491 ; 113 Ill. 
154; 20 Ga. 77 ; 58 Wis. 57 ; either wholly 
or in part; 5 Mass. 420 ; 4 Ohio 200 ; 13 
Jbhns. 461. See, also, 1 Overt. 58 ; 2 H&yw. 
88 ; 4 Ala. 857. The costs are discretionary 
with the court; 10 Vt. 426; 0 Ind. 307 ; 
but at common law neither party recovers 
costs ; 8 Johns. 821; 11 Mass. 465 ; 8 N. H. 
44 ; 4. Ohio 200 ; and the |b re gulated 

by statute in some states ; 4 Watts 451; 1 
8penc, 271. See Mandamus ; Procedendo. 


Consult 4 Bta. Com. 202, 265. 

By the act of congress of March 8, 1891, 
establishing oirouit courts of appeal, § 0, 
it is provided that in any case in which the 
decision of that court is final a oertiorari 
may issue from the supreme oourt to bring 
up the reoord to that oourt for its review 
and determination. U. 8. Rev. St. 1 Supp. 
903. See United States Courts. 

CERTIORARI FACIAS. Cause to be 
certified. The command of a writ of certi¬ 
orari. 

CERV iSARH (cenrmte, ale). Among 
the Saxons, tenants who were bound to 
supply drink for their lord’s table. Cowel; 
Domesday. 

CERVISIA. Ale. Cerviscu-ius. An 
alebrewer ; an ale-house keeper. Cowel , 
Blount. 

CESIONARIO. In Spanish Law. 

An assignee. White, New Recop. 304. 

CESSAVIT PER BIENNIUM (Lat. 
he has ceased for two years). In Practice. 
An obsolete writ, which could formerly 
have been sued out when the defendant 
had for two years ceased or neglected to 
perform such service or to pay 9uch rent 
as he was bound to do by his tenure, and 
had not upon his lands sufficient goods or 
chattels to be distrained. Fitzh. Nat. 
Brev. 208. It also lay where a religious 
house held lands on condition of perform¬ 
ing certain spiritual services which it failed 
to do. 3 B1&. Com. 232. 

CE8SET EXECUTIO (Lat let execu¬ 
tion stay). In Practice. The formal 
order for a stay of execution, when pro¬ 
ceedings in court were conducted in Latin. 
See Execution. 

CEB SET PROCESSUS (Lat. let pro¬ 
cess stay). In Practice. The formal order 
for a stay of process or proceedings, when 
the proceedings in court were conducted in 
Latin. See 2 Dougl. 027 ; 11 Mod. 231. 

CESSIO BONORUM (Lat. a transfer 
of property). In Civil Law. An assign¬ 
ment of his property by a debtor for the 
benefit of hiB creditors. 

Such an assignment discharged the debtor 
to the extent of the property ceded only, but 
exempted him from imprisonment. Dig. 
2. 4. 25 ; 48. 19. 1 ; Nov. 4. 3. And see La. 
Civ. Code 2166 ; 2 Mart. La. N. s. 108; 5 id. 
299 ; 4 Wheat. 122 ; 1 Kent 422. 


CESSION* (Lat. cessio t a yielding). 

In Civil Law. An assignment. The 
act by which a party transfers property to 
another. See Cessio Bono rum. 

In Ecclesiastical Law. A surrender. 
When an ecclesiastic is created bishop, or 
when a parson takes another benefice, with¬ 
out dispensation, the first benefice becomes 
void by & legal cession or surrender, 
Cowel. 

In Government Law. The transfer 
of land by one government to another. ' 

France ceded Louisiana to the United 
States, by the treaty of Paris, of April 30, 
1803; Spain made a cession of East and 
West Florida, by the treaty of Feb. 22, 
1819. Cessions have been severally made to 
the general government of a part of their 
territory by New York, Virginia. Massa¬ 
chusetts, Connecticut, South Carolina, 
North Carolina, and Georgia. See Gordon, 
Dig. art. 2236-2250. 

It is the usage of civilized nations, when 
territory is ceded * to stipulate for the 
^ro|erty rights of its inhabitants; 159 

See Territorial PnopERTT. 

CESSIONARY. In Scotch Law. 

An assignee. Bell, Diet. 

CESS OR. One who ceased or neglected 
so long to perform a duty belonging to him, 
as to incur the danger of the law, and to 
become liable to have a writ of cessavit 
brought against him. 

. CESTUI QUE ; TRUST. Be for 
whqee benefit another person is seised of 
lands or tenements or is possessed of per¬ 


sonal property. 

He who has a right to a beneficial interest 
in and out of An estate the legal title to 
which is vested in another. 2 Wash. R. P. 
*163. 

He may be a&id to be the equitable owner ; 
Will. R. r. 10th ed. 188; t Spence, Eq.Jur. 
497 ; 1 Ed. Ch. 328 ; 2 Pick. 29 ; is entitled, 
therefore, to the rents and profits ; may 
transfer his interest, subject to the provis¬ 
ions of the instrument creating the trust; 
1 8pence, Ea. Jur. 507 ; 2 Washb. R. P. 195 ; 
ana may ordinarily mortgage his interest; 
49 N. J. Eq. 57 ; may defend his title in the 
name of his trustee ; 1 Cruise, Dig. tit. 12, 
o. 4, § 4 ; but has no legal title to the estate, 
as he is merely a tenant at will if he occu¬ 
pies the estate ; 3 Ves. Sen. Ch. 472 ; 10 C. 
B. 652; 1 Washb. R. P. 88 ; and may Ik* re¬ 
moved from possession in an action of eject¬ 
ment by his own trustee ; Lew. Trust. 8th 
ed. *677 ; HiU, Trust. 274; 3 Dev, 425; 2 Pick. 
509 ; he caunot sue for damages done to 
trust lands unless the trustee refuses to 

S rotect the rights of the beneficiary ; 68 
[un 122. Where the trustee neglects to 
defend the legal title to trust property, the 
beneficiary may sue to remove a cloud on 
the title; 54 Fed. Rep. 55. See Trust. 

He who is entitled in equity to take the 
rents and profits of lands whereof t he legal 
estate is vested in some other person who is 
called the trustee ; or, in other words, he who 
is the real, substantial and beneficial owner 
of lands which are held in trust, as distin¬ 
guished from the trustee. 

CESTUI QUE USE. He for whose 
benefit land is held by another person. 

He who has a right to take the profits of 
lands of which another has the legal title 
and possession, together with the duty of 
defending the same and to direct the mak¬ 
ing estates thereof; Tudor, Lead. Cas. 252 ; 
2 Bla. Com. 830. See 2 Washb. R. P. 95 ; 
Use. 


CESTUI QUE VIE. He whose life is 
the measure of the duration of an estate. 
1 Washb. R, P. 88. 

CHACEA. A station for game, more 
extended than a park, less so than a forest; 
the liberty of hunting within such limits. 
Cowel. 

The driving or hunting animals ; the way 
along which animals are dri ven. Spelman, 
Gloss. 

CHAFEWAX. An officer in chancery 
who fits the wax for sealing to the writs, 
commissions, and other instruments there 
made to be issued out. He is probably so 
called because he warms (ckau/e) the wax. 

CHAFFERS. Anciently signified 
wares and merchandise : hence the word 
ohafferitig, which is yet used for buying 
ana selling, or beating down the price or 
an article. The word is used in etat. 3 
Edw. III. c. 4. 


UMALUilUIN . 


_ a measure or capacity, 

equal to fifty-eight and two-thirds cubic 
feet, nearly. Cowel. 

CHALLENGE. In Criminal Law. 

A request by one person to another to fight 
a duel. No particular form of words is 
necessary to constitute a challenge, and it 
may be oral or written; 6 Biackf. 20; 12 
Ala. 276; 2 Nott. So M, 181; 3 Dana (Ky.) 
418. Sending a challenge is a high offence 
at common law. and .inaiotable as tending 
to a breach of the peace ; Hawk. PL Cr. b. 
1, c. 3, § 3; 3 East 581 ; 1 Dana 524; X 
South. 40; 2 M’Cord 334 ; 1 Const. 107; 1 
Hawks 487; 2 Ala. 506 ; 6 Blaokf. 20 ; 6 
Leigh 603 ; 3 Rog. 138 ; 3 WheeL Cr. Cas. 
245. He who carries a challenge is also 
punishable by indictment; Clara, Cr. L. 
340 ; 3 Cra. 178, ^ In moat of the states, this 
barbarous practice is punishable by special 
laws. 2 Biflh. Cr. Law, §§ 312-315. And 
in a large number of them by their consti¬ 
tutions the giving, accepting, or know¬ 
ingly carrying a challenge, deprives the 
party of the right to hold any office of 
honor or profit in the commonwealth. 

In most of the oivilized nations, challeng¬ 
ing another to fight is a crime, as calcu¬ 
lated to destroy the public peace; and 
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those who partake in the offence are gen¬ 
erally liable to punishment. In Spain, it 
is punished by loss of offices, rents, and 
honors received from the king, and the 
delinquent is incapable to hold them in 
future; Aso Sc M. Inst. b. 2, t. 19, c. 2, § 6. 
See, generally, Joy, Chall. ; 1 Russ. Cr. 275 ; 
2 Bish. Cr. Law, chap. xv.; 6 J. J, Marsh. 
120; 1 Const. S. C. 107; 1 Munf. 468. 

General Challenge. An objection to a 
juror such as disqualifies him from serving 
in any case at all, as opposed to a particular 
challenge ( q. v.). 

Particular Challenge. Such as holds 
that a juror is disqualified from serving sim¬ 
ply in the particular action on trial; opposed 
to general challenge (<j, v.). Anderson. 

In Fractioe. An exception to the 
jurors who have been arrayed to pass upon 
a cause on its trial. See 2 Poll. Sc Maitl. 
619, 646. 

An exception to those who have been re¬ 
turned as jurors. Co. Litt. 155 b . 

The most satisfactory derivation of the word In 
that adopted by Webster and Crabb, from call , 
challenge Implying a calling o ft. The word Is also 
used to denote exceptions taken to a Judge's capac¬ 
ity on account of interest; 2 Binn. 4M; 4 id. 840; 
and to the sheriff for favor as well as affinity ; Co. 
Lltt. 158 o ; 10 S. ft R. 880. The right Is not allowed 
to enable the prisoner to select such jurors as he 
may wish, but to select just and impartial ones ; 97 
N.C. 400. 


of peremptory challenge of a juror at any 
time previous to the acceptance of the jury 
by the defendant; 36 S. C. 004 ; in civil 
cases the right is not allowed at all; 9 Exch. 
472 ; 2 F. Sc F. 137 ; 2 Blatchf. 470 ; or, if 
allowed, only to a very limited extent; 5 
Harr. Del. 245 ; 7 Ohio St. 105 ; 9 Barb. 
161 ; 20 Conn. 510 ; 8 Blackf. 507 ; 8 Iowa 
216. Unless given by statute no right ex¬ 
ists : 86 Ala. 200. The rule that a juror 
shall be accepted or challenged and sworn 
as soon as nis examination is completed 
is not objectionable as embarrassing the 
exercise of the right of peremptory chal¬ 
lenge ; 154 U. S. 134. In tlie United States 
courts in trials for treason or capital cases, 
the accused has twenty and tne United 
States five peremptory challenges ; U. S. 
Rsv. Stat. § 819. The number of peremp¬ 
tory challenges allowed varies much in the 
different states. See 12. A, & E. Encyo. 346, 
347, n. 3, for state statutes on the subject. 

To the poll. Those made separately to 
each juror to whom they apply. Distin¬ 
guished from those to the array. 

Principal. Those made for a cause which 
when substantiated .is of itself sufficient 
evidence of bias in favor of or against the 
party challenging. Co. Litt. 156 b. See 8 
Bla. Com. 363 ; 4 id. 353. They may be 
either to the array or to the poll; Co. Litt. 
156 a, b. 


Challenges are of the following classes :— 

To the array. Tliose which apply to all 
the jurors as arrayed or set in order by the 
officer upon the panel. Such a challenge 
is, in general, founded upon some error or 
manifest partiality committed in obtaining 
the panel, and which, from its nature, ap¬ 
plies to all the jurors so obtained. These 
are not allowed in the United States gener¬ 
ally ; Colby, Pr. 235; 2 Blatchf. 485 ; 6 
Miss. 20 ; the same end being attained by a 
motion addressed to the court, but are in 
some states; 41 Tex. 417; 24 MisB. 445; 1 
Mann. Mich. 451; 20 Conn. 510; 1 Zabr. 656; 
1 Cowen 432; 2 Blackf. 832 ; 82 Pa. 306. 
The challenge must be based upon objection 
to all the jurors composing the panel; 34 
Ill. App. 338. Mere irregularity in draw¬ 
ing a jury is not sufficient cause to sustain 
a challenge to the array ; 39 Ill. App. 481; 
□or is the fact that a challenge to tne array 
has been sustained for bias and prejudice 
of the officer summoning them and few of 
the same jurors are on the second venire ; 95 
Cal. 425 ; nor is the fact that one of the men 
named on the special venire Is dead and 
another removed from the county; 118 N. 
C. 719; 52 N. J. Law 207. It was & good 
ground of challenge to the array that no 
persons of African descent were selected as 
jurors but all such were excluded because 
of their race and color, on affidavit of the 
prisoner to that effect, no evidence having 
been adduced pro or con; 108 U. 8. 370. 

For cause. Those for which some reason 
is assigned. 

These may be of various kinds, unlimited 
in number, may be to the array or to the 
poll, and depend for their allowance upon 
the existence and character of the reason 
assigned. 

To the favor. Those challenges to the 
poll for cause which are founded upon rea¬ 
sonable grounds to suspect that tne juror 
will act under some undue influence or 
prejudice, though the cause be not so evi¬ 
dent as to authorize a principal challenge ; 
Co. Litt. 147 a, 157 a ; Bacon, Abr. Junes, 
E, 5; 3 Wis. 828. Such challenges are at 
common law decided by triors, and not by 
the court. See Thiobs; 16 N. Y. 501 ; 14 
N. J. L. 195. But see 24 Ark. 846 ; 21 N. 
Y. 134; 6 Hun 140. 

Peremptory. Those made without assign¬ 
ing any reason, and which the court must 
allow. The number of these in trials for 
felonies was, at common law, thirty-five; 
4 Bla. Com. 854 ; but, by statute, has been 
reduced to twenty in moat states, and 
is allowed in criminal cases only when the 
offence is capital; Thorn. Juries 119; 2 
Blatchf. 470 ; 10 B. Monr. 125; 8 Ohio St. 
98 ; 25 Mo. 167 ; see 5 Wis. 824; 1 Jones, 
N. C. 289; 16 Ohio 854; 85 Ala. 889. The 
prosecuting officer may exercise his right 


The importance of the distinction between prin¬ 
cipal challenges and those to the favor Is found in 
the case of challenges to the array or of challenges 
to the poll for favor or partiality. All other chal¬ 
lenges to the poll must, ft seems, be principal. The 
distinctions between the various classes of chal¬ 
lenges are of little value In modern practice, as the 
court generally determine the qualifications of a 
juror upon suggestion of the cause for challenge, 
and examination of the juror upon oath when 
necessary. See Tbjohs 

The causes for challenge are said to be 
either propter honoris respectum (from 
regard to rank), which do not exist in the 
United States ; propter defectum (on ac¬ 
count of some defect), from personal objec¬ 
tions, as alienage, infancy, lack of statutory 
requirements ; propter affectum (on account 
of partiality), from some bias or partiality 
either actually shown to exist or presumed 
from circumstances ; propter delictum (on 
account of crime), including cases of legal 
incompetency on the ground of infamy ; 
Co. Litt. 155 b et sea. 

These causes include, amongst others, 
alienage ; Wall. C. C. 147, but see 2 Cra. 3 ; 
incapacity resulting from age, lack of statu¬ 
tory qualifications ; 10 Gratt. 767 ; see 48 
La. Ann. 365 ; partiality arising from near 
relationship; 19 N. H. 872; 19 Pa. 95; 10 
Gratt. 690 ; Bush. 880 ; 82 Me. 810; 20 Conn. 
67 ; 2 Barb. Ch. 331; 8 Ind. 198 ; 65 Ga. 304 ; 
*ee 74 Mo. 270 ; 97 Pa. 548 ; an interest in 
the result of the trial; Thorn. Juries 90, 
105; 11 Ind. 234 ; 8 Cush. 69; 21 N. H. 
488; 1 Zabr. 656; 11 Mo. 247; 69 Tex. 650; 
but itshould be a direct pecuniary interest; 
16 Neb. 657 ; 3 Ill. 661; 20 Fla. 980; 29 Ga. 
105; conscientious scruples as to finding a 
verdict of conviction in a capital case ; 1 
Baldw. 78; 16 Tex. 206, 445 ; 60 Ind. 441; 
2 Cal. 257 ; 8 Ga. 453 ; 17 Miss. 115 ; 16 
Ohio 364 ; 13 N. H. 536 ; 65 Cal. 148 ; 19 
Tex. App. 618 ; see 13 Ark. 568 ; 14 Ill. 483 ; 
5 Cush. 295; membership of societies, under 
some circumstances; 13 Q. B. 815; 5 Cal. 
347 ; 4Gray 18 ; citizenship in a municipal¬ 
ity interested in the case ; 42 Ia. 815 ; 51 N. 
Y. 506; 51 Ind. 119; 61 Mo. 479; 20 Kan. 
156; 2l N. E. Rep. (Ind.) 977; butsee 78 la. 
241; acting as an employ^ of one of the 
parties ; 64 Miss. 738; 18 8. C. 268; 68 Ga. 
178; bias indicated by declarations of wishes 
or opinions as to the result of the trial; 1 
Zabr. 106 ; 19 Ohio 198; 1 Johns. 816 ; 60 
I1L 452, 465 ; 75 Pa. 424 ; 52 Ind. 68; see 
96 U. 8. 640; or opinions formed or ex¬ 
pressed as to the guilt or innocence of one 
accused of crime; 19 Ark. 156; 80 Miss. 
627 ; 2 Wall. Jr. 888; 10 Humphr. 456; 18 
Ill. 685 ; 2 Greene 404 ; 19 Ohio 198 ; 6 Ga. 
85, see 1 Dutch. 566; 15 Ga. 498; 18 id, 
888 ; 7 Ind. 882 ; 2 Swan 581 ; 16 Ill. 864; 
1 Cal. 879 ; 6 Cush. 295 ; 7 Gratt 598 ; 12 
Mo. 228; 18 Conn. 166; but if opinion is 
based on newspaper report or rumor, and 
the juror nays he can give an impartial 
decision on tbe evidence, be is competent; 


61 Cal. 548 ; 102 Ind. 502 ; 105 Ill. 547 ; 35 
La. Ann. 327 ; 95 N. C. 611 ; 39 Mich. 245; 
111 Pa. 251. A juror may be asked whether 
his “political affiliations or party predilec¬ 
tions tend to bias his judgment either 
for or against the defendant; ” 158 U. 8. 
408. 

Who may challenge. Both parties, in 
civil as well as in criminal cases, may 
challenge, for cause; and equal privileges 
are generally allowed both parties m respect 
to peremptory challenges : but see 6 B. 
Monr. 15; 8 wis. 823 ; 2 Park. Cr. Cas. 
N. Y. 586 ; and after a juror has been 
challenged by one party and found indif¬ 
ferent, he may yet be challenged by the 
other ; 32 Miss. 889. A iuror has no righ; to 
challenge himself, and though a good cause 
of challenge subsists, yet, if neither party 
will take advantage of it, the court cannot 
reject him ; 1 N. J. L. 220 ; but see 43 Miss. 
641. 

The time to make a challenge is between 
the appearance an< l swearing of the jurors ; 

8 Gratt. 637 ; 3 Jones N. C. 443; 3 la. 
210; 23 Pa. 12; 8 Gill 487 ; 8 Blackf. 194; 3 
Ga. 453 ; 14 La, Ann. 461 ; 4 Nev. 265 ; 22 
Mich.-76; 113 Mass. 297; butsee 7 Ala. 189 ; 

I Curt. C. C. 23 ; 80 Ga. 544 ; 78 Mich. 124 ; 
the fact that a panel has been passed by a 
party as satisfactory will not prevent him 
from challenging one of the jurors so passed 
atany time before he is sworn ; 78 Cal. 118 ; 
88 Ala. 220. See 121 Ill. 442 ; 40 Mo. App. 
234. It is a general rule at common law 
that no challenge can bo made till the ap¬ 
pearance of a full jury; 4 B. Sc Aid. 478; 
45 Cal. 323 ; on which account a party who 
wishes to challenge the array may pray a 
tales to complete the number, ana then 
make his objection. Challenges to the 
array, where allowed, must precede those 
to the poll; and the right to the former it 
waived; by making the Tatter ; Co. Litt. 158 
a ; Bacon, Abr. Juries , E, 11 ; 6 Cal, 214 ; 
35 Neb. 139 ; but see 13 Wall. 434. In cases 
where peremptory challenges are allowed, 
a juror unsuccessfully challenged for cause 
may subsequently be challenged peremptor¬ 
ily ; 4 Bla. Com. 35G ; 6 Term 531 ; 4 B. A 
Aid. 476. See 5 Cush. 295. 

Manner of making . ■ Challenges to the 
array must be made in writing ; 1 Mann. 
Mich. 451 ; 1 la. 141 ; but challenges to the 
poll are made orally and generally by the 
attorney’s or partys saying, “ Challenge,” 
or, “ I challenge, ,r or, “ We challenge 1 
Chit. Cr. law 533-541 ; 4 Hargr. St. Tr 
740; Trials per Pais 172; Cso. Car. 105. 
See 43 Me. 11; 25 Penn. 134 ; 82 id. 306. 

The guaranty in the constitution of a trial 
by jury does not prevent legislation as to 
the manner of selecting jurors or allow 
ing peremptory challenges to the state; 
61 Vt. 103. 

CHAMBER. A room in a house. 
There may be an estate of freehold in a 
chamber as distinct and separate from the 
ownership of the rest of the bouae ; 1 Terra 
701 ; Co. Litt. 48 b ; 4 Mass. 570; 1 Metr 
638; 10 Conn. 318 ; and ejectment will lie 
for a deprivation of possession; 1 Term 701 ; 

9 Pick. 293 ; though the owner thereof do*** 
not thereby acquire any interest in the land ; 

II Mete. 448. See Brooke, Abr. Demand 
20 ; 6 N. H. 555; 3 Watts 243 ; 8 Leon. 210. 

Consult Washburn ; Preston, Real Prop¬ 
erty. _ 

CHAMBER. OP ACCOUNTS. In 
French Law. A sovereign court, of great 
antiquity, in France which took cognizance 
of and registered the accounts of the king’s 
revenue : nearly the same as the English 
oourt of exchequer. Encyc. Brit. 

CHAMBER OF COMMERCE. A so¬ 
ciety of the principal merchants and truders 
of a city, who meet to promote the general 
trade and commerce of the place. Some of 
these are incorporated, as m Philadelphia. 
Similar societies exist in ail tbe large com¬ 
mercial cities, and are known by various 
names, as, Board of Trade, etc. 

CHAMBERLAIN, LORD. See Lohd 

CtlAMBEIILAlX OF THB HOUSEHOLD. 

CHAMBERLAIN, LORD GREAT 

fk'r Lohd Great Chamberlain. 
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CHAMBERS. In Practice. The pri¬ 
vate room of the judge. Any hearing be¬ 
fore a judge which does not take place 
during a term of court or while the 
judge is sitting in court , or an order issued 
under such circumstances, is said to be in 
eAamherr The act may be an offloial one, 
and the bearing may be in the court-room; 
but if the court is not in session, it is still 
nid to be done in chamber$. 

CHAMP ART. In Frenoh Law. The 

grant of a piece of land by the owner to 
another, on condition that the latter would 
deliver to him a portion of the crops. 18 
Toullier, n. 182. 

CHAMPKRTOR. In Criminal Law. 
One who makes pleas or suits, or causes 
them to be moved, either directly or in¬ 
directly, and sues them at his proper costs, 
upon condition of having a part of the gain. 
Stat. 33 Edw. I. stat. 2. 

One who is guilty of champerty. 

CHAMPERTY (Lat. campum par - 
fire, to divide the land). A bargain with 
a plaintiff or defendant in a suit, for a 
portion of the land or other matter sued 
for, in case of a successful termination of 
the suit which the champertor undertakes 
to carrv on at his own expense. See 10 
Alb. L.’j. 468 ; 82 Va. 309 ; 7 Bing. 860. 

Champerty differs from maintenance chiefly In 
thla that in champerty the compensation to-be 
given for the service rendered Is a part of the 
matter in suit, or some proflt growing out of It: 4 
Bln. Com., Chase's ed. 006, n. 8 ; 16 Ala. 488 ; M Ala. 
m. a 479 ; w Mete. 480; 1 Jones, Eq. 100; 5 Johns. Cb. 
44 ; 4 Utt 117 ; 57 Ga. 988 ; 10 Hetsk. 880 ; 80 Ill 183 ; 
while In simple maintenance the question of compen¬ 
sation does not enter Into the account; 8 Blah. Cr. 
Law % 131 ; 63 IndL 317. 


The offence was indictable at common 
law ; 4 Bla. Com. 135 ; 1 Pick. 415 ; 5T. B. 
Monr. 413 ; 1 Swan 308 ; 8 M. A W. 601; 
see L. R. 8 Q. B. 112; 2 App. Cas. 186 ; 4 
L. R. Ir. 43 ; 1 Ohio 132 ; 3 Greene 472 ; 18 
Ill. 449 ; 28 Vt. 490 ; 6 Tex. 275 ; and is in 
some of the states of the United States by 
statute; 37 Me. 196; 14 N. Y. 280; 18 Ill. 
440 ; 73 id. 11 ; 15 B. Monr. 64; 14 Conn. 
12 ; 40 id. 565 ; 38 Tex. 458 ; 2 Mo. App. 1. 
Champerty avoids contracts into which it 
enters; 8 R. I. 380. A common instance 
of champerty, as defined and understood at 
common law, is where an attorney agrees 
with a client to collect by suit at his own 
.expense a particular claim or claims in 
general, receiving a certain proportion of 
the money collected ; 9 Ala. n. s. 755 ; 17 
id. 305; 1 Ohio 132 ; 4 Dowl. 304; or a 
percentage thereon; 17 AJa. N. 8. 206 ; 0 
Mete. 480 ; 2 Bish. Cr. Law 8 132 ; 86 Wis. 
170; 8. c. 56 N. W. Rep. 637; and see 3 
Pick. 79 ; 4 Duer 275 ; 1 Pat. A H. 48; 18 
Ill. 449; 15 B. Monr. 64 ; 29 Ala. N. 8. 
676 ; 6 Dana 479 ; 17 Ark. 608 ; 4 Mich. 535 ; 
8 R. I. 389; 12 id. 94; 53 111. 275 ; 7 Bush 
855. The doctrine of champerty does not 
apply to judicial sales; 10 Yerg. 460 ; 5 
N. Y. 320; 17 S. W. Rep. (Ky.) 859. See 
85 Me. 172; 148 Mass. 18. 

The tendency of modern decisions is, 
while departing from the unnecessary se¬ 
verity of the old law, at the same time to 
preserve the principle which defeats the 
mischief to which the old law was directed. 
It has been the disposition of courts to 
look not so much to technical distinctions, 
and by treating statutes on the subject 
as declaratory or the common law, to deal 
with the subject with more flexibility, 
keeping in view the real object of the 
policy to restrain what was defined by 
Knight Bruce, L. J., to be “the traffic of 
merchandizing in quarrels, of huckstering 
in litigious discord ; ” 1 D. M. A G. 680,686. 
In this spirit, the common-law rule rela¬ 
tive to champerty and maintenance is no 
longer recognized in many states; 65 Hun 
619; 82 Va. 309 ; 2l Or. 260; 55 Fed. Rep. 
44; 88 Tex. .58; 45 id. 106; but in New 
York by statute it is unlawful for an at¬ 
torney to give or promise a consideration 
for placing in his hands a claim for in¬ 
juries against a railroad company; Code 
C. P. 67$; 61 Hun 013. Where an attor¬ 
ney agrees to prosecute an action for dam¬ 
ages and advance all costs because of the 
j>overty of the plaintiff, taking a contin¬ 


gent fee of a portion of the amount re¬ 
covered, it is not void for cliamperty ; 87 
Ill. App. 180; nor is a contract to pay for 
services of an attorney contingent entirely 
upon euooess; 86 W. Va. 1 ; 49 Ohio St. 
475; 97 Pa. 455 ; 98 id. 196 ; 127 id. 474; 
57 N. W. Rep. tNeb.) 767 ; 37 Ill. App. 180 ; 
14 S. E. Rep. (W. Va.) 444 ; (and see 80 Ill. 
App. 62 and 28 N. E. Rep. 400 ;) 102 N. Y. 
895 ; 71 la. 197 ; 138 Mass. 580 ; 119 IU. 626 ; 
40 Kan. 195. But the purchase by attor¬ 
neys of rights of action, for the purpose of 
bringing suit thereon, is commonly pro- 
hibitedin law, on grounds of public policy ; 
Chase’s Bla. Com. 905, n. 8; and an agree¬ 
ment that the client shall receive a cer¬ 
tain amount out of the Bum recovered and 
that all above that shall belong to the 
attorney, is champertous; 18 Or. 47 ; 85 
Leg. Int. (Pa.) 152; but such an agree¬ 
ment for coUection without suit is not 
ohampertous; 24 Atl. Rep. 955; s. c. 84 
Me. 576. 

In England, in New York, and probably 
moot of the states, the purchase of land, 
pending a suit concerning it, is champerty ; 
and if made with knowledge of the suit 
and not pursuant to a previous agreement, 
it is void; 4 Kent 449 ; 24 S. W. Rep. (Ky.) 

4; 30 id. 20; 70 Hun 428; this doctrine, 
established by the English statutes, Weetm. 
1, c. 2o, Westm. 3, c. 49, and 28 Edw. I. 
c. 11, became part of the common law. 
and either as such or by statutory adop¬ 
tion became engrafted upon the law of 
almost all the states. The principle ex¬ 
tends to the purchase of any cause of action, 
as a patent which has been infringed ; 68 
Fed. Rep. 627 ; unpaid promissory notes; 
81 Atl. Rep. (Vt.) 315. In Pennsylvania 
a person may convey an interest in lands 
held adversely to him ; 13 Pa. Co. Ct. 70. 

The champerty of the plaintiff is no de¬ 
fence in the action concerning which the 
contract was made. A railroad company 
sued for an overcharge cannot defend by 
showing that the plaintiff made a cham¬ 
pertous contract with his attorney to in¬ 
duce the company to accept the overcharge 
and then sue for the penalty ; 90 Ark. 221; 
nor is such defence good in actions for per¬ 
sonal injuries; 57 N. W. Rep. (Neb.) 707; 
nor can a purchaser of a disputed title de¬ 
fend against a prior unrecorded deed to 
plaintiff b attorney for one-half of the land, 
on the ground that the latter was given 
under a champertous contract; 42 Neb. 
701; and generally the objection that a 
contract is champertous cannot be set up 
by a stranger to. it or in defence of a suit 
brought under it; 14 So. Rep. (Ala.) 541; 
29 N, E. Rep. (Ohio) 573; 11 So. Rep. (La.) 
320 ; 16 S. W. Rep. (Mo.) 854. 

An attorney suing as “administrator ” to 
recover for a death by wrongful act may be 
guilty of a champertous agreement with 
the beneficiaries, which may be pleaded as 
a defence to the suit under a statute in¬ 
vesting the code with equity powers for 
the purposing of discovering and prevent¬ 
ing the offence; 55 Fed. Rep. 44. For an 
excellent analysis of the cases and the rules 
to be derived from them, see Wald’s Poll. 
Cont. 293. 

CHAMPION. He who fights for an¬ 
other, or who takes his place in a quarrel. 
One who fights his own battles. Br&cton, 
1. 4, t. 2, o. 12. 

CHANCE. See Accident. 

CHANCE-MEDLEY. In Criminal 
Law. A sudden affray. This word is 
sometimes applied to any kind of homicide 
by misadventure, but in strictness it is 
applicable to such killing only as happens 
in defending one’s self ; 4 Bla. Com. 184. 

CHAN CELLOR. An officer appointed 
to preside over a court of chancery, invested 
with various powers in the several states. 

There is a chancellor for the state in 
Delaware, and also, with vice-chancellors, 
in New Jersey, and in Alabama, Mississippi, 
and Tennessee there are district chancellors 
elected by the people. Under the federal 
system and in the other states the powers 
and jurisdiction of courts of equity are 


exercised and administered by the flame 
judges who hold the common-law courts. 

The title is also used in some of the 
dioceses of the Protestant Episcopal Church 
in the United States to designate a member 
of the legal profession who gives advice and 
counsel to tne bishop and other ecclesias¬ 
tical authorities. 

In Scotland, this title is given to the fore¬ 
man of the jury. Bisph. Eq. 7. 

An officer bearing tuis title is to be found 
in some countries of Europe, and is generally 
invested with extensive political authority. 
It was finally abolished in France in 1848. 
The title and office of chancellor came to us 
from England. See 1 Spence, Eq. Jur. ; 
Encyc. Am. ; 4 Viner, Aor. 874 ; Woodd. 
Lect. 05. 

For the history of the office, see Cancel- 

LARIUS. 

In England the title is borne by several 
functionaries, thus :— 

The Lord High Chan cell or is prolocu¬ 
tor of. the house of lords, formerly presided 
over the court of chancery, and is principal 
judge of the high court of justice under 
the judicature act, 1873. He is a privy 
councillor by virtue of his office, and visitor 
of all hospitals and colleges of the king’s 
foundation for which no other visitor is 
appointed. To him belongB the appoint¬ 
ment of justices of the peace throughout 
the kingdom. Cowel; 3 Bla. Com. 38, 47 ; 
2 Steph. Com. 382 ; 3 id. 820. 

The Chancellor of the Duchy of Lan¬ 
caster, who presides over the court of the 
duchy, to judge and determine contro¬ 
versies relating to lands holden of the king 
in right of the Duchy of Lancaster. This 
court has a concurrent jurisdiction with 
the court of chancery in matters relating to 
the duchy. Cowel; 8 Bla. Com. 78; 8 
Steph. Cora., 11th ed. 872, n. 

The Chanoellor of the Exohequer is 
an officer who formerly sat .in the court of 
exchequer, and, with the rest of the court, 
ordered things for the king's benefit. Cowel. 
This part of nis functions is now practically 
obsolete ; and the chancellor of the exche¬ 
quer is now known as the minister of state 
who has control over the national revenue 
and expenditure. 2 Steph. Com., 11th ed. 
467. 

The Chancellor of a Diocese is the 
officer appointed to assist a bishop in mat¬ 
ters of law, and to hold his consistory courts 
for him. 1 Bla. Com. 382 ; 2 Steph. Com., 
11th ed. 684. 

The Chanoellor of a University, who 
is the principal officer of the university. 
His office is for the most part honorary. * 

CHA NCELL O RS’ CO URTS IN THE 
TWO UNIVERSITIES. In English 
Law. Courts of local jurisdiction in and 
for the two universities of Oxford and Cam¬ 
bridge in England. 3 Bla. Com. 83. These 
are courts subsisting under ancient charters 
granted to these universities and confirmed 
by act of parliament, and they have an 
exclusive jurisdiction inter alia, in actions 
in which any member or servant of the 
university is a party—in any case at least 
where the cause of action arises within the 
liberties of the university, and the fhember, 
or servant, was resident in the university 
when it arose and when the action was 
brought; 4 Inst. 227; Rep. t. Hardw. 841; 2 
Wils. 400 ; 12 East 12; 18 id. 636 ; 15 id. 
034; 10 Q. B. 292 ; which privilege of exclu¬ 
sive jurisdiction was granted in order that 
the students might not be distracted from 
their studies ana other scholastic duties by 
legal process from distant courts. The most 
ancient charter containing this grant to the 
University of Oxford was 28 Hen. III. a. d. 
1244, and the privileges thereby granted 
were confirmed and enlarged by every suc¬ 
ceeding prince down to Hen. vXZL, m the 
14th year of whose reign the largest and 
most extensive charter of all was granted, 
and this last-mentioned charter is the one 
now governing the privileges of that univer¬ 
sity. A charter somewhat similar to that 
of Oxford was granted to Cambridge in the 
third year of Queen Elizabeth. And subse¬ 
quently was passed the statute of 13 Eliz. 
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c. 29, whereby the legislature recognized 
aud confirmed all the charters of the two 
universities, and those of the 14 Henry VIII. 
and 8 Eliz. by name (18 Eliz. c. 29); Hi Q. 
B. D. 761 (Oxford), 12East 12 (Cambridge), 
which act established tho privileges of these 
universities without any doubt or oppoei- 
tion. 

It is to be observed, however, that the 
privilege can be claimed only on behalf of 
members who are defendants, and when 
an action in the High Court is brought 
against such member the university enters 
a claim of conusance^ that is, claims the 
cognizance of the matter, whereupon the 
action is withdrawn from the High Court 
and transferred to the University Court; 16 
Q. B. D. 761. But as regards the Univer¬ 
sity of Cambridge the jurisdiction appears 
to be no longer exclusive; 19 &, 20 Viet, 
ervii. § 18; and it attaches only when both 
parties are scholars or privileged persons 
and the cause of action arose in Cambridge 
or its suburbs. 

Procedure in these courts was usually 
regulated according to the laws of the civil¬ 
ians, subject to specific rules made by the 
vice-chancellor, with the approval of three 
of her Majesty’s judges. See (as to Oxford) 
25 &26 Viet, c 26, § 12. Under the charter 
of Henry VIII. the chancellor and vice- 
chancellor and the deputy of such vice- 
chancellor are justices of the peace for the 
counties of Oxford and Berks, which juris¬ 
diction has been recently confirmed in them 
by 49 & 50 Viet. c. 31 ; 3 Steph. Com. 325. 

The courts of the Universities of Oxford 
and Cambridge have a criminal as well as a 
civil jurisdiction, and this of an extensive 
kind. The chancellor’s court has authority 
to determine all offences which are misde¬ 
meanors only, when committed by a mem¬ 
ber of the university. And even treason, 
felony, and mayhem', if found to have been 
committed by any member thereof, may be 
tried in the court of the Lord High Steward 
of the University. A similar jurisdiction is 
enjoved by the University of Cambridge. 
See Bac. Abr. tit. Universities. 

The right was granted under Henry IV., 
confirmed by 13 Eliz. c. 29, which charter 
provides, tlyit a scholar or other privileged 
person be tried before the high steward of 
the university or his deputy, who is to be 
nominated by the chancellor of the univer¬ 
sity for the time being, but such high stew¬ 
ard must be approved by the Lord High 
Chancellor of England ; and a special com¬ 
mission is given him under the great seal. 

The judge of the chancellors court at 
Oxford was a vice-chancellor, with a deputy 
or assessor. An appeal lay from his sen¬ 
tence to delegates appointed by the congre¬ 
gation, thence to delegates appointed by 
the house of convocation, and thence, in 
case of any disagreement only, to judges 
delegates appointed by the crown under 
the great seal in chancery ; 3 Steph. Com., 
11th ed. 825. 

Proceedings in these courts are now gov¬ 
erned by the common and statute law of 
the realm ; Stat. 17 <fe 18 Viet. o. 81, § 45 ; 
18 & 19 Viet. c. 36; 19 A 20 Viet. cc. 81, 
95 ; 20 & 21 Viet. c. 25. 


CHANCER. To adjust in an equitable 
manner. English. 

CHANCERS. Formerly those who taxed 
costs. English. 

CHANCERY. See Court of Chan¬ 
cery. 

CHANCERY COURT OF THE 
COUNTY PALATINE OF D URHABL 

An English court of Chaneery which still 
exists. The "Chancellor of the County 
Palatine of Durham and Sadberghe,” or 
Chancellor of Durham, is the judge. The 
court has jurisdiction within the area of the 
ancient county palatine, which includes the 
modem county. Its jurisdiction is con¬ 
current with that of the High Court. Its 
procedure iB now regulated by the Palatine 
Court of Durham Act, 1889, which givcB a 
right of appeal to the Court of Appeal and 
thence to the House of Lords. Byrne. Sec 
Courts of England. 


CHANCERY COURT OF THE 
COUNTY PALATINE OF LANCAS 
TER. An English court having a local juris¬ 
diction in equity. Its local jurisdiction is 
the same as that of the High Court. It 
consists of a vice-chancellor, with a registrar 
and other officers, forming a court of first 
instance, from which an appeal formerly 
lay to the “Court of Appeal in Chancery of 
the County Palatine of Lancaster,” consist¬ 
ing of the Chancellor of the Duchy and the 
Lords Justices of the Court of Appeal in 
Chancery; but thie appellate jurisdiction 
was transferred to the Oiurt of Appeal of 
the Supreme Court by the Judicature Acts, 
1873 and 1875, and there is also an appeal 
to the House of Lords. Byrne. See Courts 
of England. 

CHANGE OF ABODE. Where one 
changes his abode with no intention of 
returning to the former abode, the motive 
is immaterial so far as change creates a 
citizenship enabling the party to sue in the 
Federal courts. 232 U. S. 019. 

CHANNEL. The bed in which the 
main stream of a river flows, and not the 
deep water of the stream, as followed in 
navigation. 55 la. 558. The main channel 
is that bed of the river over which the 
principal volume of water flows; 81 Fed. 
Rep. 767. 

By act of congress of Sept. 19, 1890, U. S. 
Rev. Stat. 1 Supp. 800, any alteration or 
modification of the channel of any naviga¬ 
ble water of the United States, by any 
construction, excavation, or filling, or in 
any other manner without the approval of 
the secretary of war, is prohibited. For 
the construction of this act, see 54 Fed. 
Rep. 351. See Thalweg. 

CHANTRY. A church or chapel en¬ 
dowed with lands for the maintenance of 
priests to say mass daily for the souls of 
the donors. Termes de (a Ley; Cowel. • 

CHAPELRY. The precinct of a 
chapel; the same thing for a chapel that a 
parish is for a church. Termes ae la Ley; 
Cowel. 

CHAPELS. Places of worship. They 
may be either private chapels, suen as are 
built and maintained by a private person 
for his own use and at his own expense, or 
free chapels, so called from their freedom 
or exemption from all ordinary jurisdic¬ 
tion, or chapels of ease, which are built by 
the mother-church for the ease and con¬ 
venience of its parishioners, and remain 
under its jurisdiction and control. See Pub¬ 
lic Chapels. 


ticular cases, where their amount depends 
on the reputation and conduct of any in¬ 
dividual ; and, third , to impeach or con¬ 
firm the veracity of a witness. 

Where the guilt of an accused person is 
doubtful, and the character of the supposed 
agent is involved in the question, a pre¬ 
sumption of innocence arises from his for¬ 
mer conduct in society, as evidenced by 
his general reputation ; since it is not prob¬ 
able that a person of known probity and 
humanity would commit a dishonest or 
outrageous act in the particular instance. 
But where it is a question of great and 
atrocious criminality, the commission ol 
the act is so unusual, so out of theordimr) 
course of things and beyond common ex 
perience—it is so manifest that the offence 
if perpetrated, must have been influence*) 
by motives not frequently operating upou 
the human mind—tliat evidence of reputa 
tion and of a man’s habitual conduct undei 
common circumstances, must be consid 
ered far inferior to what it is in the in 
stance of accusations of a lower grade. 
Against facts strongly proved, good char¬ 
acter cannot avail. It is therefore in 
smaller offences, in such as relate to tin* 
actions of daily and common life, as when 
one is charged witli pilfering and stealing, 
that evidence of a high character for 
honesty will satisfy a jury that the accused 
is not likely to yield to so slight a tempta¬ 
tion. In aucli case, where the evidence is 
doubtful, proof of character may be given 
with good effect. But still, even with 
regard to the higher crimes, evidence of 
good character, though of less avail, is 
competent evidence to the jury, and a 
species of evidence which the accused ha.-> 
a right to offer. But it behooves one 
charged with an atrocious crime, like mur¬ 
der, to prove a high character, and by 
strong evidence, to make it counterbalance 
a strong amount of proof on the pail of tin* 
prosecution. It is the privilege of the a< 
cused to put his character in issue, or uol 
If he docs, and offers evidence of good 
character, then the prosecution may giw 
evidence to rebut and counteract it. Bui 
it is not competent for the prosecution to 
give in proof the bad character of the de 
Fendant, unless he first opens that lined 
inquiry by evidence of good char.it*ter : 
Per Shaw, C. J., 5 Cush. 325. See 5 Esp. 
13 ; 1 Campb. 460 ; 2 St. Tr. 1038 : 1 Coxe 
424 ; 5 S. & R. 352; 2 Bibb 286 ; 5 Day 
260; 7 Conn. 116; 14 Ala. 882; 6 Cowen 
673 ; 3 Hawks 105 ; 30 Tex. App. 675 ; 17 
R. I. 763; 36 Neb. 481. 

On the trial of an indictment for homi 
cide, evidence offered generally to pi* 


CHAPELS OF EASE. See Public 
Chapels. 

CHAPTER. In Ecclesiastical Law. 

A congregation of clergymen. 

Such an assembly Is termed capitulum , which 
signifies a little head ; it being a kind of head, not 
only to govern tne diocese in the vacation of the 
bishopric, but also for other purposes. Coke, Lltt. 
108 . 

CHARACTER. The possession by a 
person of certain qualities of mind or mor¬ 
als, distinguishing him from others. 

In Evidence. The opinion generally 
entertained of a person derived from the 
common report ox the people who are ac¬ 
quainted with him ; his reputation. 3 S. & 
R. 386 ; 3 Mass. 192 ; 8 Esp. 286; Tayl. Ev. 
338, 329. 

A clear distinction exists between the strict mean¬ 
ing of the words character and reputation. Char¬ 
acter Is defined to be the assemblage of qualities 
which distinguish one person from another, while 
reputation is the opinion of character generally en¬ 
tertained ; Worcester, Diet. This distinction, how¬ 
ever, is not regarded either in the statutes or in the 
decisions of the courts ; thus, a libel Is said to be on 
injury to character; the character of a witness for 
veracity is said to be impeached ; evidence is offered 
of a orisoner’s good character; Abbott. Law Diet 
See fl Or. 218; & Vt. 278. The word character is 
therefore used In the law, rather to express what U 
properly signified by reputation. 

The moral character and conduct of e 
person in society may be used in proof be¬ 
fore a jury in three classes of cases ; first. 
to afford a presumption that a particulaz 
person has not been guilty of a criminal 
act; second, to affect the damages in par¬ 


that the deceased was well known, and un¬ 
derstood to be a quarrelsome, riotous, mi l 
savage man, is inadmissible; 1 Whart. < » 
L. § 641; see 94 Ala. 25 ; 153 Pa. 451 ; but 
for the purpose of showing that the honn 
cide was justifiable on the ground of sell 
defence, proof of the character of the de¬ 
ceased may be admitted, if it is also shown 
that the prisoner was influenced by hi*' 
knowledge thereof in committing the dc 
26 Ohio 162; 28 Fla. 113. The general rep¬ 
utation of the deceased as a violent ami 
dangerous person is presumptive proof <>f 
knowledge of decedent’s character ; 17 S. U 
Rep. (Ky.) 186. Unless the character ol 
the deceased is attacked, it is clearly not 
admissible for the prosecution to prove its 

S eaceableness ; 1 Whart. Cr. L. §041 ; 

il. 86. Good character will not avail one if 
the crime has been proven beyond a reason¬ 
able doubt; 133 N. Y. 609 ; 88 Ga, 91 ; 54 Ind. 
400 ; 59 N. W. Re]). (Mich.) 230. In a crim¬ 
inal case the defendant lias the right to 
prove his reputation for honesty and truth; 
§0 Tex. App. 614 ; though he be indicted for 
murder by poisoning, he can show his rep¬ 
utation for peace and quietude ; 132 Ind. 
317 ; 50 Kan. 525. 

In some instances, evidence in disparage¬ 
ment of character is admissible, not in 
order to prove or disprove the commission 
of a particular fact, but with a view to 
damages. In actions for criminal conver¬ 
sation with the plaintiff's wife, evidence 
may be given of the wife's general bad 
reputation for want of chastity, and even 
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of particular acts of adultery committed 
by her previous to her intercourse with the 
defendant; .Whart. Ev. 51 ; Bull. N. P. 27, 
296 ; 12 Mod. 232 ; 8 Eap. 288. See 5 Munf. 
10 As to the statutory use of the word 
" character,” eee 8 Barb. 603 ; 5 Park. Cr. 
C. 254 ; 5 la 382, 430 ; 49 id. 531. 

In actions for slander or libel, the law is 
well settled that evident's of the previous 
general character of the plaintiff, before 
and at the time of the publication of the 
alamler or libel, is admissible, under the 
general issue, in mitigation of damages. 
The ground of admitting such evidence is 
that a person of disparaged fame is not en¬ 
titled to the same measure of damages as 
one whose character is unblemished. And 
the reasons which authorize the admission 
of this species of evidence under the general 
issue alike exist, and require its admission, 
where a justification has been pleaded but 
the defendant lias failed in sustaining it ; 
Stone r. Varney, 7 Mete. 88, where the de¬ 
cisions arc collected and reviewed ; 4 Denio 
509 : 20 Vt. 333 ; 8 Pa. 170 ; 2 Nott A M'C. 
511 ; Heard, Lib. & SI. § 299. Seel Johns. 
48 ; 11 id. 38 ; 93 Mich. 117. When evidence 
is admitted touching the general reputation 
of a person, it is manifest that it is to be 
confined to matters in reference to the 
nature of the charge against him ; 2 Wend. 
353. See 93 Cal. 596. 

In an action for damages for assault and 
battery it is error to admit evidence of de¬ 
fendant's good character; 91 Mich. 399; 4 
Ind. App. 233. 


of an estate, which binds the astute for its 
onnanoe. Comyna, Dig. Rent, c. 8 ; 2 
A B 228. 

In Devised. A duty Imposed upon a 
devisee, either personally, or with respect 
to the estate devised. It may be the pay¬ 
ment of a legacy or sum of money or an 
annuity, the care and maintenance of a 
relative or other person, the discharge of 
an existing lien upon land devised or the 
payment of debts, or, in short, the perform¬ 
ance of any duty or obligation which 
may be lawfully imposed as a condition of 
the enjoyment of the bounty of a testator. 
A oharge is not an interest in, but a lien 
upon, lands ; 8 Mas. 768; 12 Wheat. 498; 
4 Mete. 528 ; 184 Mam. 63 ; 95 Pa. 805 ; 1 
Vso. A B. 280; and will not be divested by 
a sheriff’s sale; 182 Pa. 846. 

Where a charge is personal, and there 
are no words of limitation, the devisee will 
generally take the fee of the estate devised ; 
4 Kent 540; 2 Bla. Com. 108 ; 8 Term 858 ; 
6 Johns. 185 ; 24 Pick. 139; but he will 
take only a life estate if it be upon the 
estate generally ; 14 Mees. A W. 696 ; 8 
Mas. 300; 10 wheat. 231 ; 18 Johire. 85 ; 15 
Me. 488 ; 8 Harr. A J. 906 ; 9 Mam. 161 ; 18 
Wend. 200; unless the charge be greater 
than a life estate will satisfy; 6 Co. 16; 4 
Term 90; 1 Barb. 102; 24 Pick. 188; 1 
Washb. R. P. 59. 

Consult Washburn, Real Property ; 
Kent; Preston, Estates; Roper, Legacies ; 
Williams, Executors ; 9 L R. A. 584, n.; 44 
Alb. J. 186. See Legacy. 



The party against whom a witness is 
called may disprove the facts stated by 
him, or may examine other witnesses as to 
his general character ; but the? will not be 
allowed to speak of particular facts or parts 
of his oonduct; Bull. N. P. 298; 47 Minn. 
47. For example, evidence of the general 
character of a prosecutrix for a rape may 
be given, as that she was a street-walker; 
but evidence of specific acts of criminality 
cannot be admitted; 8 C. A P. 589. And 
see 17 Conn. 487 ; 18 Me. 372 ; 14 Mam. 887; 
6 Cox, Cr. Gas. 146. The regular mode is 
to inquire whether the witness under ex¬ 
amination has the means of knowing the 
former witness’s general character, and 
whether, from such knowledge, he would 
believe him on his oath ; 4 St. Tr. 893; 4 
Esp. 102 ; 17 W&1L 586. In answer to such 
evidence against character, the other party 
may croes-examine the witness as to bn 
means of knowledge and the grounds of 
his opinion, or he may attack such witness’s 
general character, And by fresh evidence 
support the character of his own ; 2 Stark. 
151, . 241; Stalk. Ev. pt. 4, 1753 to 1750 ; 1 
Phill. Ev. 229. A party cannot give evi¬ 
dence to confirm the good character of a 
witness, unless his general character has 
been Impugned by his antagonist; 9 Watts 
124; 71 Mo. 486 ; 99 Ind. 28; 86 Pa. 74; 1 
A l i e n 488. Consult Wharton ; Best; Green- 
leaf ; Phillips; Powell; Rice; Starkie; 
Taylor, Evidence ; Roecoe, Crim. Evidence. 


CHARGE. A duty or obligation im 
posed upon some person. A lien, incum 
□ranee, or claim which is to be satisfice 
out of the specific thing or proceeds thereoi 
to which it applies. 

To impose such an obligation ; to create 
such a claim. 

To accuse. 


distinctive significance at Um term rests I 
the ides of obligation directly bearing upon the li 
dividual thing or person to be affected, and bln din 
him or it to the discharge of the duty or sattefactio 
of the cl aim Imposed. Thus, charging an estat 
with the payment of a debt is appropriating a del 
nite portion to the particular purpose; charging 
person with the commission or a crime is polntm 
out the Individual who is bound to answer for tl 


iu terms, denote a roa^ooHlbllJtjr peculiar I 

tbe perm or thing affected and authoritatively lx 
posed, or the act dking such responsibility. 


In Contracts. An obligation, binding 
upon him who enters into it, which may be 
removed or taken away by a discharge. 
Terme* de la Ley . 

An undertaking to keep the custody of 
another person's goods. 

An obligation entered into by the owner 


In Equity Pleading. An allegation 
in the bill of matters which disprove or 
avoid a defence which it i9 alleged the 
defendant is supposed to pretend or intend 
to set up. Story, Eq. PI. § 31. 

It is frequently omitted, and this the 
more properly, as all matters material to 
the plaintiff’s case should be fuUy stated in 
the stating part of the bill; Cooper, Eq. 
PI. 11 ; 1 Dan. Ch. Pr. 372,1888, n. ; Merwin, 
Eq. § 915 ; 11 Ves. Ch. 574. See 2 Hare, 
Ch. 264. 


In Practice. The instructions given by 
the court to the grand jury or inquest of 
the county, at the commencement of their 
session, in regard to their duty. 

The exposition by the court to a petit 
jury of those principles of the law which 
the latter are to apply in order to render 
such a verdict as will, in the state of facts 

{ )roved at the trial to exist, establish the 
egal rights of the parties to the suit. 


The essential Idea of a charge Is that It U authori¬ 
tative as an exposition of the law, which the jury 
are bound by their oath and by moral obligation* 
to Obey; 10 Mete. S8S-287; 18 N. H. 698; 21 Barb 
C08: 2 Blackf. 162; 1 Leigh 588 : 8 id. 781; 3 
J. J. Marsh. 160; 21 How. St Tr, 1089 ; 09 Pa. 
822. See 5 South. L. Rev. 862; l Crim. L. Hag. 51 ; 8 
id. 484. This is the rule In the federal courts ; 156 
U. 8. 51, 715; Alabama. 12 Ala. 153; 70 id. 88; 73 
id. 498; Arkansas: 13 Ark. 860 ; 86 id. 586; but 
see 18 Ark. 69 ; California : 44 Cal. 66; Kentucky : 
1 Mete. (Ky.) 1; Maine; 68 Me. 886; Massachusetts; 
10 Mete. (Maas.) 288 ; 6 Gray 186; Michigan; 48 
Mich. 87 ; Mississippi; 61 Miss. 888 ; Missouri ; 7 Mo. 
607: Nebraska; 14 Neb. 60; New Hampshire ; 13 
N. H. 688 ; New York ; 49 N. Y. 141; North Carolina ; 
1 Jones (N. C. L.) 251; Ohio; 29 Ohio St. *12; 
Pennsylvania; 148 Pa 84; Rhode Island; 7 Boat. 
L. Bep. 847 ; South Carolina ; 14 Rich. (8. C. L.) 87 ; 
Texas ; 7 Tex. App. 472 ; and Virginia ; 6 Gratt. 661. 
By statute, in some states, the jury are constituted 
judge* of the law as well as of the facta In criminal 
ca s es , an arrangement which assimilates the duties 
of a judge to those of the moderator of a town- 
meeting or of the preceptor of a claaa of law-stu- 
dents, besides subjecting su cc es si ve criminals to a 
code of laws varying as widely as the Impulses of 
successive juries can differ. It Is so In Georgia; 48 
Qa. 66 ; Illinois; 42 Ill. 881; Indiana: 104 Ind. 467; 
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Louisiana; 87 La. Ann. 444; Maryland ; 49 Md. 681; 
Tennessee; 2 Swan 287; and Vermont; 28 Vt. 14. 
liven In these states, however, tho courts have tried 
to escape from this doctrine, and have of late yearn 
practically nullified it In many instances. See 56 
OS. 61; 76 Id. 8»; 67Md. Iu8 ; TOW. 211; 90id. 881; 
87 La. Ann. 449: 66 Vt. 268. The charge frequently 
and usually Includes a summing up of tbe evidence, 
given to show the application of the principles in¬ 
volved ; and In English practice the term summina 
«f> Is used Instead of charge. Though this Is cus¬ 
tomary in many courts, the judge hi not bound to 
|«ts; Thomp*. CL Juries | 7B; 8 
"Wo, BOO. But If ha do sum up ha muit present 
sU the materiel facts; 6 W. * 8, 182; 1 Ga. 428. 

*!«*** P r * cUoe the courts of the U. S.; 8 
WSiL ow» 


It should be a clear and explicit state¬ 
ment of the law applicable to the condition 
of the facts; 4 Hawks 61; 1 A. K. Marsh. 


76; 4 Conn. 856 ; 8 Wend. 75 ; 10 Mete. 14. 
968; 1 Mo. 97 ; 24 Me. 289 ; 16 Vt. 679; 8 
Green 83 ; 5 Blackf. 296 ; 28 Pa. 76; l Gill 
187 ; 72 Mich. 10 ; adding such comments on 
the evidence as are necessary to explain its 
application; 8 Me. 42; 1 Const. S C 216; 1 W. 
A B. 68 ; 22 Ga. 885 (though in some states 
the court is prohibited by Law from oharg 
ing as to matters of fact, “ hut may hi a to 
the testimony and tho law ; ” e. g , Califor¬ 
nia, Tennessee, South Carolina, Georgia, 
Massachusetts, etc.); and may include an 
opinion ou the weight of evidence ; 13 
How. 115 ; 2 M. A O. 721 ; 84 N II. 460 ; 8 
Conn. 481 ; 81 Pa. 139 ; 5 Cow. 248 ; 28 Vt. 
228 ; 6 Jones, N. C. 893 ; though the rule 
is otherwise in some states ; 79 III. 441 ; 53 
Ga. 162 ; 31 Ark. 807 ; 88 Ala. 40 ; 16 Or. 
15 ; 75 Mich. 127 ; but should not under¬ 
take to decido the facts ; 7 J. J. Marsh. 
410; 8 Dana 06 ; 7 Cow. 29; 10 Ala. n. b. 
599 ; 10 GUI A J. 846; 5 R. 1395; unices 
in the entire absence of opposing proof ; 6 
Gray 440 ; 7 Wend. 160; 17 Vt. 170 ; 26 
Mo. 523 ; 1 Pa. 68 ; 28 Ala. n. b. 775. And 
see 3 Dana 566. A United States court may 
express an opinion upon the facts ; 128 U. 8. 
171 ; 86 Fed. Rep. 106. It is improper to 
instruct which of two conflicting theories 
of tbe evidenoe the jury shall accept; 94 
Ala. 68. The presiding judge may express 
to the jury his opinion as to the weight of 
evidenoe. He is under no obligation to 
recapitulate all the items of the evidence, 
nor even all bearing on a single question ; 
155 U. S. 117. 

Failure to give instructions not asked for 
is not error; 82 Wis. 571; 93 Cal. 518; 58 
N. J. Law 001 ; 87 Ga. 081. A request to 
charge is properly refused though embody¬ 
ing correct principles, where there is no evi¬ 
dence to support it> 94 Ala. 45 ; 155 Mass. 
298 ; 84 Me. 84; 8 Wash. St. 241; 109 N. C. 
133 ; 88 Ga. 446; 06 Tex. 221 ; 150 Pa. 870 ; 
130 U. S. 011 ; 126 Ill. 408 ; 25 Tex. App. 
358. A request to charge may be disre¬ 
garded when the court has already fully 
instructed the jury on the point. The court 
should refuse to charge upon a purely hy¬ 
pothetical statement of facts calculated to 
mislead the jury ; 159 U. S. 8. 

Erroneous instructions in matters of law 
which might have influenced the jury in 
forming a verdict are a cause for a new 
trial; 12 Pick. 177 ; 9 Conn. 107 ; 4 Hawks 
64; even though on hypothetical questions ; 
11 Wheat. 59 ; 14 Tex. 488 ; 0 Cal. 214; on 
which no opinion can be required to be 
given ; 6 Ohio 88 ; 11 Gill A J. 888 ; 8 Ired. 
470 ; 5 Jonee N. C. 388 ; 28 Ala. n. s. 100 ; 8 
Humphr. 406 ; 8 Mo. 0; 20 N. H. 854; 10 
Me. 171; 5 Cal, 478 ; 5 Blackf. 112 ; 16 Miss. 
401 ; 16 Tex. 229 ; 8 la. 509 ; 18 Ga. 411; but 
the rule does not apply where the instruc¬ 
tions could not prejudice the cause; 11 
Conn. 842; 1 McLean 509 ; 2 How. 457. 
See 3 Wyo. 657. Any decision or declaration 
by the court upon tne law of the case, made 
in the progress of the cause, and by which 
the jury are influenced and the counsel 
controlled, is considered within the scope 
and meaning of the term “ instructions ;" 
Hilliard, New Trials 255. 

Where on a trial for murder defendant’s 
counsel asks the court to give its charge in 
writing, and after complying it gives orally 
other and additional charges, it is cause for 
new trial; 89 Ga. 188. 

When an instruction to the jury embodies 
several propositions of law, to some of 
which there are no objections, tbe party 
objecting must point out specifically to the 
trial court the part to which he obiecte, in 
order to avail himself of the objection ; 167 
U. 8. 73. 

See Thompson, Charging Juries. 

See Special Charge. 

CHARGE, GENERAL. See 
eral Charge. 

OHARGE DE8 AFFAIRES. 
CHARGE D'AFFAIRES. In Inter¬ 
national Law. The title of a diplomatic 
representative or minister of an inferior 
grade, to whoee care are confided the af 
fairs of his nation. The term is usually ap¬ 
plied to a secretary of legation or other per¬ 
son in charge ef an embassy or legation our- 
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mg a vacancy in the office or temporary ab¬ 
sence of the ambassador or minister. 

He has not the title of minister, and is 
generally introduced and admitted through 
a verbal presentation of the minister at bis 
departure, or through letters of credenoe 
addressed to the minister of Btate of the 
court to which he is sent. He has the es¬ 
sential rights of a minister ; 1 Kent 89, n.; 
4 Dali. 821. 


CHARGE TO ENTER HEIR. In 
Scotch Law. A writ commanding a per¬ 
son to enter heir to his predecessor within 
forty davs, otherwise an action to be raised 
against him as if he had entered. 


The heir might appear and renounce the succes¬ 
sion, whereupon a degree cognitions eatua passed, 
the creditor’s debt. If the heir did Dot 
appear, be then became personally liable to the 
creditor. A charge was either general, or special, 
or general-special Chargee are now abolished, by 
10 % 11 Viet. c. 48,11ft, and a summons of constitu¬ 
tion against the unentered heir substituted. 


CHABGRABLB. This word in its or¬ 
dinary acceptation, as applicable to the im¬ 
position of a duty or burden, signifies cap¬ 
able of being charged, subject, or liable to 
be charged, or proper to be charged, or 
legally liable to be charged. 46 Vt. 626. 

Subject to charge; capable of being or of 
becoming charged. Anderson ; 46 Vt. 625. 
For example, to be chargeable with a loss ; 
& tax chaigeable on land ; a pauper chargea¬ 
ble upon a district. In its ordinary accepta¬ 
tion as applicable to the imposition of a 
duty or burden, signifies capable of being 
charged; subject, liable, proper to bo 
charged. Id. 

CHARGED WITH. "Charged with" 
mMnH no more than "being prosecuted for." 
4 Ky. L. R. 247. 

CHARGES. The expenses which have 
been incurred in relation either to a transac¬ 
tion or to a suit. Thus, the charges in¬ 
curred for his benefit must be paid by a 
hirer ; the defendant must pay the charges 
df a suit. In relation to actions, the term 
includes something more than the costs, 
tec hnicall y so called. 

Against the Estate. 

These affect the estate as a whole, and there¬ 
fore do not include state inheritance and 
succession taxes on the shares of individual 
beneficiaries. 2.56 U. S. 360. 

Cr iminal. Signify an accusation, made 
in a legal mann er, of illegal conduct, either 
of o n-iim ion or commission, by the person 
charged. 1 Bush fKy.) ISO. 

dee Criminal Charges. 

CHARGES DEB AFFAIRES. See 

Fouion Minister. 

CHARIT ABLE USES, CHARITIES. 
Gifts to general public uses, which may ex¬ 
tend to toe rich as well as the poor. Cam¬ 
den, Ld. Ch, in AmbL 661 ; adopted by 
Kent, Ch., 7 Johns. Ch. 294; Cypdhurst, 
Ld. Ch., in 1 Ph. Ch. 191; and U. S. Bu- 
pnsH Court in 24 How. 606; Burp. Eq. § 
194 ; 9 Snead 806. 

Gifts to such purposes as are enumerated 
in the act 48 Ehz. c. 4, or which, by anal¬ 
ogy, are deemed within ita spirit or intend¬ 
ment. Beyle, Char. 17. 

Booh a gift was defined by Mr. Binney 
to be “ whatever is given for the love of 
God or for the love of your neighbor, in 
the catholic and universal sense—given 
from them motives, and to these ends—free 
from the stain or taint of every considera¬ 
tion that is personal, private, or selfish.’* 
2 How. 128; ap p roved by the Supreme 
Couxtof Pennsylvania in 28 Pa. 86, and the 
Supreme Court of the United States in 96 
U. S. 811. 

Lord MacN&ghten said in [1891] A. C. 
581 :—Charity in its legal sense comprises 
four principal divisions: trusts for the 
relief of poverty, trusts for the advance¬ 
ment of education, trusts for the advance¬ 
ment of religion, and trusts for other pur¬ 
poses beneficial to the community not fall¬ 
ing under any of the preceding heads. 

Tliey had their origin undor the Christian dtupeD- 
mtion. anri were regulated by the Jummlan Code. 
Code Just. L S, De Kpisc. tt Cter. ; Domat, b. 2, t. 8, 
| ft, 1. b. 4. t. 2. g 0. 2 ; 1 Eq. Can. Abr. 86: Mr Uin- 


ney’a argument on the tHrard will, p. 40; C has tel 
on the Charity of the Primitive Churches, b. 1, c. 2, 
V i, a 10; Coder. rionaUontm oiamn, oaiiito*- 
Under mat system, donations ior pious umsmucu 
not a regular and determined destination were 
liable to be adjudged Invalid, until the edicts of 
Talentlnian EEL ana Mercian declared that legacies 
In favor of the poor should be maintained even If 
legatees were not designated. Justinian completed 
the work by sweeping all ouch general gifts Into the 
ooffers of the church, to be administered by the 
bishops. The doctrine of pious uses seems to have 
iwssed directly from the civil law Into the law of 
England ; 8 Pet. 100, 189; Howe, Studies In the Civil 
Law 68. It would seem that, by the English rule 
before the statute, general and indefinite trusts for 
charity, especially if no trustees were provided, 
were Invalid. If sustainable. It was under the king's 
prerogative, exercising In that respect a power 
analogous to that of the ordinary In the disposition 
of bona vacantia prior to the Statute of Distribu¬ 
tions ; F. Moore fl®, 890; Duke, Char. Uses U, 889; 
1 Vem. 224. note; l Eq. Ca& Abr. 06, pi. 8; I Ves. 
Beo. 328; Hob. 188 : 1 Am. I*. Reg. 64 bT The main 
purpose of the stat. 48 Ells. c. 4 was to define the 
usee which were charitable, as contradistinguished 
from those which, after tne Reformation ld Eng¬ 
land, were deemed superstitious, and to secure their 
application ; Shelf. Hortm. 89, 108. The objects 
enumerated In the statute were. “ Relief of aged, 
impotent and poor people ; maintenance of sick 
ana maimed soldiers and mariners, schools of learn¬ 
ing, free schools and scholars In universities; re¬ 
pairs of bridges, porta, havens, causeways, churches. 
Baa banks and highways ; education and preferment 
of orphans, relitrc, stock or maintenance for housea 
of correction ; marriage of poor maids; supporta- 
tion, aid and help of young tradesmen, handicrafts¬ 
men and persons decayed ; relief or redemption of 
prisoners or captives; aid or ease of any poor Jn- 
nabitanta concerning payments of fifteens, setting 
out of soldiers, and other " 

Subsequently it appears that this statute, as 
a mode of proceeding, fell into disuse, although un¬ 
der its influence and by Its mere operation many 
charities were upheld which would otherwise have 
been void ; baoif. MorUn. 878, 279, and notea : 8 
Leigh 470; Nelson, Lex Test. 187: Boyle, Char. 18 et 
seq . ; 1 Burn, Eccl. Law, 817 a. Under this statute, 
courts of chanoery are empowered to appoint com¬ 
missioners to superintend the application and en¬ 
forcement of charities ; and if, from any cause, the 
charity cannot be applied precisely as the testator 
line declared, such courts exercise the power in 
some cases of appropriating it, according to the 
principles Indicated in the devise, as near as they 
can to the purpose expressed. And thin is called an 
application cy pres ; 8 'Washb. R. P. 514. Bee Cy 
Poes. 

1 There is no need of any particular per¬ 
sons or objects being specified ; the gener¬ 
ality and indefinite ness of the object con¬ 
stituting the charitable character of the 
donation ; Boyle, Char. 23. A charitable 
use, when neither law nor public policy 
forbids, may be applied to almost anything 
that tends to promote the well-doing and 
well-being of man ; Perry, Trusts § 687. 

They embrace gifts to the poor of every 
class, including poor relations, where the 
intention is manifest: 83 Pa. 9; 2 Sneed 
805 ; 4 Wheat. 618 ; 1 Sumn. 276 ; 85 N. H. 
445 ; 7 Ch. D. 714 ; for the poor of a county, 
"who by timely assistance may be kept 
from being carried to the poor house; ” 

2 Deb Ch. 892; id 421; for every descrip¬ 
tion of college and school, and their instruc¬ 
tors and pupils, where nothing contrary to 
the fundamental doctrine of Christianity is 
taught; to all institutions for the advance¬ 
ment of the Christian religion ; 7 B. Monr. 
861, 481; 4 Ired. Eq. 19 ; 80 Pa. 426; to 
all churches; 10 Cush. 129; 7 8. ft R. 569; 
4 la. 180 ; 68 Conn. 877; foreign missions ; 
86 Ky. 610; for the education of two 
young men for all coming time for the 
Christian ministry; 41 Fed. Rep. 871; the 
advancement of Christianity among the 
infidels ; 1 Ves. Jr. 248; the benefit of 
ministers of the gospel; 28 N. J. Eq. 
670; for distributing Bibles and religious 
tracts; 8 Cush. 868 ; 10 Pa. 23 ; chapels, 
hospitals, orphan asylums; 88 Pa. 9; 12 La. 
Ann. 801 ; 8 Rich. Eq. 190; 125 Maas. 821; 
even when discrimination is made in favor 
of members of one religious denomination ; 
90 Pa. 21 ; dispensaries ; 27 Barb. 260 ; pub¬ 
lic libraries; 146 III. 625; and the like; 2 
Bandf. Ch. 46; 14 Allen 539; 2 Sim. A S. 
694 ; 7 H. L. Cas. 124; friendly societies; 
82 Ch. D. 158 ; the Salvation Army ; 84 
Ch. D. 528; educational trusts ; [1895] 1 Ch. 
387; a volunteer corps; [18041 8 Ch. 265; 
any religious society; [1893] 2 Ch. 41 ; 
(but not a Dominican convent, for the pro¬ 
motion of private prayer by its own mem¬ 
bers ; id. 51); a society for the prevention 
of cruelty to animals (but not for the 
maintenance of animals); 41 Ch. D. 652 ; 
[189iy 2 Ch. 601 ; to repair a sea dyke ; 38 
Ch. D. 607 ; to provide a scholarship [1895] 

1 Ch. 480; to repair a churchyard ; 33 Ch. 


D. 187; but not to repair a tomb; L. R. 
4 Eq. 621. Sport is not a charity ; [1896) 
2 Ch. 649; to general public purposes ; 
80 Pa. 487: as supplying water or light to 
towns, building roads and bridges, keeping 
them in repair, etc.; 24 Conn. 850 ; and to 
the advancement of religion and other 
charitable purposes general in their cha¬ 
racter ; 4 R. I. 414; 12 La. Ann. 801 ; 9 
Ohio St. 237; 83 Pa. 415; 81 445 ; 152 

id. 477 ; 5 Ind. 465 ; L. R. 10 Eq. 246 ; L. R. 
1 Eq. 686; L. R. 4 Ch. App. 809 ; L. R. 20 
Eq. 483 ; 2 Pa. Diet. R. 436 ; 159 Maw. 226; 
61 N.„'. ikj. 164 ; [1893] 2 Ch. 41; 60 Fed. Rep. 
366; Tudor, Char. Tr.; or a devise may be 
made to a m unicipal corporation for chari¬ 
table uses; 2 How. 128 ; 112 Mo. 661; 116 
Ind. 189 ; and a city may refuse to accept 
such a bequest; 60 Conn. 314. A chari¬ 
table devise may become void for uncer¬ 
tainty as to the beneficiary; 51 Minn. 
377; 37 8. C. 457; 77 Md. 104; 92 Tenn. 
569; 8 Misc. Rep. 388. The decision that 
the appropriation for the World's Colum¬ 
bian Exposition was a charitable use; 56 
Fed. Rep. 630; was reversed by the Cir¬ 
cuit- Court of Appeals, which held that, be¬ 
ing made for the benefit of a local corpo¬ 
ration, it did not constitute a charitame 
trust, although aiding a great public enter¬ 
prise ; id. 654. 

When the purposes of a charity may be 
best sustained by alienating the specific 
property bequeathed and investing the 
proceeds in a different manner, a court of 
equity has jurisdiction to direct such sale 
and investment, taking care that no devia¬ 
tion of the gift be permitted ; 6 Wall. 169 ; 
44 N. J. Eq. 179; 70 Md. 139. 

Charities in England were formerly in¬ 
terpreted, sustained, controlled, and ap¬ 
plied by the court of chancery, in virtue of 
its general jurisdiction in equity, aided by 
the stat. 43 Eliz. c. 4 and the prerogative 
of the crown ; the latter being exercised by 
the lord chancellor, as the delegate of the 
sovereign acting as parens pa t r itr; Spence, 
Eq. Jur. 439, 441; 12 Mass, 537. The sub¬ 
ject has Binoe been regulated by various 
statutes ; the Charitable Trusts Act of 1853, 
10 & 17 Viet. c. 137, amended by vari¬ 
ous subsequent acts down to 1894 ; Tud. 
Char. Tr. part iii. ; 3d ed. By the Tol¬ 
eration Act, 1 Wm. A M. c. 18, chari- 
;table trusts for promoting the religious 
opinions of Protestant Dissenters have been 
held valid;2 Ves. Sen. 273. Roman Catho¬ 
lics share in their benefits; 2 A 8 Will. IV. 
c. 115 ; and Jews, by 9 & 10 Viet. c. 59, § 2. 

The weight of judicial authority in Eng¬ 
land was in favor of the doctrine which, as 
will be seen, prevails in this country, that 
equity exercised An inherent jurisdiction 
over charitable uses independently of the 
statute of Elizabeth ;—that the statute did 
not create, but was in aid of, the jurisdic¬ 
tion. In support of this conclusion are 
found such judges as Ld. Ch. Northington, 
in 1 Eden 10 ; Amb. 351; Sir Joe. Jekyll, in 
2 P. Wms. 119; Ld. Ch. Redesdale, in 1 
Bligh 347; Ld. Ch. Hardwicke, in 3 Vcb. 
Sr. 827 ; Ld. Keeper Finch, in 2 Lev. 107 ; 
Ld. Ch. Sugden, in 1 Dr. A W. 258 ; Ld. 
Ch. Somers, in 2 Vern. 342; Ld. Ch. Eldon, 
in 1 Bligh 858, and 7 Ves. 86 ; Wilmot, C. 
J., inWilinot’aNote8 24 ; Ld.Ch. Lyndhurst, 
in Bligh 835; and Sir John Leach, in 1 
Myl. A K. 376. 

The stat. 43 Eliz. c. 4 has not been re¬ 
enacted or strictly followed in the United 
States. In some of them it has been 
adopted by usage ; but, with several strik¬ 
ing exceptions, the decisions of the Eng- 
lisli Chancery upon trusts for charity have 
furnished the rule of adjudication in our 
courts, without particular reference to the 
fact that the most remarkable of them 
were only sustainable under the peculiar 
construction given to certain phrases in 
the statute; Boyle, Char. 18 ct scy. The 
opinion prevailed extensively in this coun¬ 
try that the validity of charitable endow¬ 
ments and the jurisdiction of courts of 
equity in such oases depended upon that 
statute. In the case of the Baptist Asso¬ 
ciation v. Hart's Ex’rs (4 Wheat. 1), the 
U. S. supreme court adopted that view 
and accepted the conclusion that there was 
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144. It should contain, first, the name and 
tonhage of the vessel; see 14 Wend. 195 ; 7 
N, Y. 262 ; second, the name of the captain; 
2 B. & Aid. 42L; third, the names of the 
vessel-owner and the freighter ; fourth , 
the place and time agreed upon ror the 
loading and discharge; fifth, the price of 
the freight; 2 Gall. 61; sixth, the demurrage 
or indemnity in case of delay; 9 C. Ar, 
709; 10 M. A W. 498; 17 Barb. 184; Abb. 
Adm. 548; 4 Binn. 299; 9 Leigh 582 ; 5 
Cush. 16 ; seventh , such other conditions as 
the parties may agree upon ; 18 Blast 848 ; 
20 cost. L. Rep. 669 ; Bee 124. The owner 
who signs a charter-party impliedly war¬ 
rants that the vessel is commanded by com¬ 
petent officers; 67 Hun 892. One of the 
conditions implied in a charter-party is that 
the vessel will commence the voyage with 
reasonable diligence ; waiting four months 
violates the contract; 54 Fed. Rep. 580. 

It may either provide that the charterer 
hires the whole capacity and burden of the 
vessel,—in which case it is in its nature a 
contract whereby the owner agrees to carry 
a cargo which the charterer agrees to pro¬ 
vide,—or it may provide for an entire sur¬ 
render of the vessel to the charterer, who 
then hires her as one hires a house, and 
takes possession in such a manner as to 
have tne rights and incur the liabilities 
which grow out of possession. See 10 
Bingh. 345 ; 8 Ad. & E. 835 ; 4 Wash. 110 ; 
1 Cra. 214 ; 8 id. 39 ; 23 Me. 289 ; 4 Cow. 470 ; 
1 Sumn. 551 ; 1 Paine 358. If the obiect 
sought can be conveniently accomplished 
without a transfer of the vessel, the courts 
will not be inclined to consider the contract 
as a demise of the vessel; 2 Sumn. 583 ; 3 
Cliff. 339; 1 Cra. 214; 11 Wall. 591 ; 97 
U. S. 379. 

When a ship is chartered, this instrument 
serves to authenticate many of the facts on 
which the proof of her neutrality must rest, 
and should therefore be always found on 
board chartered ships: 1 Marsh. Ins. 407. 

Unqualified charter-parties are to be con¬ 
strued liberally as mercantile contracts, 
and one who has thereby charged him¬ 
self with an obligation must make it good 
unless prevented by the act of God, the law, 
or the other party ; 50 Fed. Rep. 118, 124. 
A charter-party controls a bill of lading in 
case of conflict between them ; 35 Fed. Rep. 
620. In construing a charter-party, matter 
expunged from a printed form may be con¬ 
sidered in determining the intentions of the 

e irties ; 53 Fed. Rep. 828. Quarantine regu- 
tions which interfere with the charter 
engagements of a vessel are fairly within 
the clause excepting liability for results 
caused by restraints of successor; 50 Fed. 
Rep. 835. See Maude A Pollock, Merchant 
Shipping; Abb. Shipping; Desty, Ship. A 
Adm.; Leggett, Chart. Part. 

CHARTER ROLLS. Rolls preserved 
amongst the ancient English records, con¬ 
taining the royal charters from the year 1199 
to 1516. They comprise grants of privileges 
to cities, towns, bodies corporate, and private 
trading companies ; grants of markets, fairs, 
and free warrens, of creations of nobility, 
of privileges to religious houses, etc. 

OH ARTIS REDDETTDIS (tat. for re¬ 
turning charters). A writ which lay against 
one who had charters of feoffment intrusted, 
to his keeping, which be refused to deliver. 
Reg. Orig. 159. It is now obsolete. 

CHASE. The liberty or franchise of 
hunting, oneself, and keeping protected 
against all other persons, beasts of the chase 
within a specified district, without regard 
to the ownership of the land. 2 Bla. Com. 
414-416. 

The district within which such privilege 
is to be exercised. 

▲ chase la e franchise granted to a subject, and 
hence is not subiect to the forest laws; 9 Bla. Com. 
S8. It differs from a park, because it may be an¬ 
other's ground, and Is not enclosed. It is said by 
some to be smaller than a forest and larger than a 
park. Trrmet de la Ley. But this seems to be a 
customary Incident, ana not an essential quality. 

The act of acquiring possession of animals 
ferae natures by force, cunning, or address. 

The hunter acquires a right to such ani¬ 
mals by occupancy, and tney become his 


property ; 4 Toullier, n. 7. No man has a 
right to enter on the lands of another for 
the purpose of hunting, without his con¬ 
sent ; 14 East 249; Pothter, ProprilU, pt. 
1, c. 2, a. 2. 

CHASTE. In the seduction statutes it 
means actual virtue in conduct and princi¬ 
ple. One who falls from virtue and after¬ 
wards reforms is chaste within the meaning 
of the statutes ; A. A E. Encyc ; 48 Ga. 288; 
6 la. 889 ; 8 Barb. 608 ; 55 N. Y. 644; 78 Ala. 
527 ; 32 Mich. 112, 

Chaste Character. Personal virtue; 
moral purity. Refers not to reputation but 
to moral qualities—to what a person really 
is. Anderson ; 18 Iowa 375-70. Actual 
personal virtue—actually chaste and pure 
in conduct and principle. Id.; 8 Barb. 
(N. Y.) 608-9. 

CHASTITY. That virtue which pre¬ 
vents the unlawful commerce of the sexes. 

A woman may defend her chastity by 
killing her assailant. See Self-Dkfkncx. 

Sending a letter to a married woman so¬ 
liciting her to commit adultery is an indict¬ 
able offeree; 7 Conn. 260. See 14 Pa. 226. 
In England, and perhaps elsewhere, the 
mere solicitation of chastity is not indict¬ 
able ; 2 Chit. Pr. 478. Words charging 
a woman with a violation of chastity are 
Actionable in themselves, because they 
charge her with a crime punishable by law, 
and of a character to aegrade, disgrace, 
and exclude her from society; 2 Conn. 707 ; 
5 Gray 2, 5 ; 2 N. H. 194 ; Heard, Lib. A 
SI. $ 36; 5 Johns. 190; 11 Meto. 552 ; 82 Pa. 
275 ; but not so in the District of Columbia; 
91 U. S. 225. 

CHATTEL (Norm. Fr. goods , of any 
kind). Every species of property, movable 
or immovable, which is less than a free¬ 
hold. 

In tbs Grand Coutturn ter of Normandy it la den 
scribed sa a mere movable, but Is set In opposition to 
s fief or feud ; so that not only goods, but whatever 
was not a feud or fee, were accounted chattels; 
and It is In this latter sense that our law adopts it. 
9 Bla. Com. 986. 

Real chattels are interests which are an¬ 
nexed to or concern real estate : as, a lease 
for years of land. And the duration of the 
lease is immaterial, whether it be for one or 
a thousand years, provided there be a cer¬ 
tainty about it and a reversion or remainder 
in some other person. A lease to continue 
until a certain sum of money can be raised 
out of the rents is of the same description ; 
and so in fact will be found to be any othei 
interest in real estate whose duration is 
limited to a time certain beyond which it 
cannot subsist, and which is, therefore, 
something less than a freehold. A lease 
giving the exclusive privilege for a term of 
years of boring and digging for oil and other 
minerals is also a chattel; 120 Pa. 590. 

Personal chattels are properly things 
movable, which may be earned about by 
the owner; such as animals, household 
stuff, money, jewels, corn, garments, and 
everything else that can be put in motion 
and transferred from one place to another; 
2 Rent 840 ; Co. Litt. 48 a ; 4 Co. 6 ; 5 Maas. 
419; 1 N. H. 350. 

Chattels, whether real or personal, are 
treated as personal property in every re¬ 
spect, and, in case of the death of the owner, 
usually belong to the executor or adminis¬ 
trator, and not to tbe heir at law. There 
are some chattels, however, which, as 
Chancellor Rent observes, though they be 
movable, yet are necessarily attached to the 
f reehold : contributing to its value and en¬ 
joyment, they go along with it in the same 
path of descent or alienation. This is the 
esse with deeds, and other papers which 
constitute the muniments or title to the 
Inheritance; the shelves and family pic¬ 
tures in s house; and the posts and rails 
of an enclosure. It is also understood that 
pigeons in a pigeon-house, deer in a park, 
and fish in an artificial pond go with the 
inheritance, as heirlooms to the heir at law. 
But fixtures, or such things of a personal 
nature as are attached to the realty, whether 
for a temporary purpose or otherwise, be¬ 
come chattels, or not, aooording to circum¬ 
stances ; Mitch. R. P. 21. See Fixtubeb ; 2 
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Kent 842 ; Co. Litt. 20 a, 116 ; 12 Price, p. 
168; 11 Co. 50b; 1 Chit. Pr. 90; 8 Viner, 
Abr. 296; 11 id. 166; 14 id. 109 ; Bacon, 
Abr. Baron, etc. C, 2; Dane, Abr. Index ; 
Cornyns, Dig. BienSy A. 


An interest 
in corporeal hereditaments leas than a free¬ 
hold. 9 Rent 842. 

There may be a chattel interest in real 
property, as in case of a lease; Steams, 
heal Act. 115. A term for years, no matter 
of how long duration, is but a chattel in¬ 
terest. unless declared otherwise by statute. 
See the subiect fully treated in 1 Wash- 
bum, R. P. 810 et s eq. 

CHATTEL MORTGAGE. A trans¬ 
fer of personal property as security for a 
debt or obligation In such form that upon 
failure of the mortgagor to comply with the 
terms of the contract, the title to the prop¬ 
erty will be in the mortgagee. Thomas, 
Mort 427. 

An absolute pledge, to become an absolute 
interest if not redeemed at a fixed time. 
2 Caines, Cas. 200, per Kent, Ch. 

Strictly speaking, a conditional sale of a 
chattel as security for the payment of a 
debt or the performance of some other ob¬ 
ligation. Jones, Chat. Mort. 6 1. The con- 
dition is that the sale shall be void upon 
the performance of the condition named. 
At law, if the condition be not performed, 
the chattel is irredeemable at law; but it 
may be otherwise in equity or by Btatute ; 
ibta. The title is fully vested in the mort¬ 
gagee and can be defeated only by the due 
performance of the condition; upon a 
Breach, tbe mortgagee may take possession 
and treat the chattel as his own ; ibid.; 34 
N. Y. Sup. Ct. 898. See 52 Barb. 867; 12 
Wis. 413. 

At common law a chattel mortgage may 
be made without writing; it is valid as 
between the parties ; 4 N. Y. 497 ; and even 
as against thud parties if accompanied by 
possession in he mortgagee ; 66 Barb. 483; 
But delivery is not essential in all cases to 
the validity of a cliattel mortgage ; 35 AJa. 
131 ; but see 66 Barb. 483. It differs from 
a pledge in that in case of a mortgage the 
title is vested in the mortgagee, subject to 
defeasance upon the performance of tbe 
condition; while in the case of a pledge, 
the title remains in the pledgor, and the 
pledgee holds the possession for the purposes 
,of the bailment; 24 Wend. 110 ; 2o Vt. 
287 ; 48 Me. 868 ; 85 Cal. 404; 1 Pet. 449; 
1 Pick. 889 ; 2 Ala. 555. By a mortgage 
tbe title is transferred; by a pledge, tne 
possession ; Jones, Mort. § 4. 

S Upon default, in cases of pledge, the 
ledgor may recover the chattel upon ten 
ering the amount of the debt secured ; but 
in case of a mortgage, upon default the 
chattel, at law, belongs to the mortgagee: 
48 How. Pr. 445. In equity he may be held 
liable to an account; 88 id. 296. Apart 
from statutes, no special form is required 
for the creation of a chattel mortgage. A 
bill of sale absolute in form, with a separate 
agreement of defeasance, constitute to¬ 
gether a mortgage, as between the parties; 
97 Mass . 452, 489 ; 88 Ala. 185 ; 80 CaL 685 ; 
85 Tex. 182 ; 2 Mo. App. 102; or a note with 
an endorsement on tne back that at any 
time the maker agreed to make a chattel 
mortgage ; 46 Mo. App. 512. And in equity, 
the defeasance may be subsequently exe¬ 
cuted ; 26 Ala. 812. A parol defeasance is 
not good in law ; 10 Allen 832 ; 86 Me. 562; 
10 Mo. 506 ; contra. 8 Mich. 211 ; but it is in 
equity; 72 N. Y. 183; 45 Md. 477; 48 Ga. 
263 ; 88 Ill. 470; « Oreg. 821, 862 ; even as 
to thir d parties with notioe; 6 N. W. Rep. 
867. See 88 Neb. 454. The question whether 
a bill of sale was intended as a chattel mort¬ 
gage is for the jury ; 51 Mo. App. 584. 

In a conditional sale, the purchaser has 
merely a right to purchase, and no debt or 
obligation exists on the part of the vendor; 
this distinguishes such a sale from a mort¬ 
gage ; 40 Mian 462 ; 4 Daly 77. 

Where there is an absolute sale and a 
simultaneous agreement of resale, the ten¬ 
dency is to consider the transaction a mort¬ 
gage ; 12 8m. A M. 800; 11 Tex. 478; 15 
Ark. 880; but not when the intention of 
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the parties ia clearly otherwise; 6 Gratt. 
197 : 5 Humph. 575. 

It is not necessary that a chattel mort* 
inure should bo under seal; 47 Me. 604 ; 98 
Mass 59; Ping. Chat. Mort. 46; 14 Wall. 
344 ; 5 Mich 107. 

At common /<ur a mortgage can be given 
only of chattels actually m existence, and 
belonging to t he mortgagor actually or po¬ 
tentially ; 83 N. H. 484 ; 2 Mo. App. 822 ; 6 
Bradw.*162 : 88 N. J. L. 353 ; 43 Wia 688 ; 11 
R. I. 476. 483 ; 8 Dak. 83 ; and even though 
the mortgagor may afterwards acquire title, 
the mortgage is bad against subsequent pur¬ 
chasers and creditors: but it is otherwise 
between the parties ; 20 Hun 265 ; claims for 
money not yet earned may be the subject 
of a chattefmortgage ; 14 L. R. A. (Ia.) 126, 
and an elaborate note thereto. 

In equity the rule is different; the mort¬ 
gage, though not good as a conveyance, is 
rand as an executory agreement; wie mort¬ 
gagor is considered as a trustee for the 
mortgagee ; 11 R. I. 476 ; 10 H. L. Cas. 101 ; 
2 Storv 630 ; 94 U. S. 382 ; 3 Fed. Rep. 747 ; 
1 Woods 214 ; 111 N. C. 197. See article in 
15 Am. L Rev. 121. But see 13 Mete. 17; 
43 Wis. 583. Under this principle all sorts 
of future interests in chattels may be mort¬ 
gaged ; Jones. Chat. Mort. § 174. 

Independently of statutes, a delivery ir 
necessary to the validity of a chattel mort¬ 
gage, as against creditors. See 42 Ill. App. 
870 ; 97 Ala. 630. The registration statutes 
simply provide a substitute for change of 
possession. Between the parties, a change 
of possession is unnecessary ; if there is a 
change of possession, registration is not 
required: 30 Wis. 81 ; 49 N. H. 340; 129 
Ina. 7. At common law an unrecorded 
chattel mortgage is prirna facie fraudulent 
and void as to creditors, where there is no 


change of possession, but such presump¬ 
tion may be rebutted; 51 Fed. Rep. 551 ; 
51 Kan. 404. See 34 N. Y. 253 ; 20 Ohio St. 
110. Statutes regulating chattel mortgages 
exist in all of the states except Louisiana. 
In Pennsylvania a statute provides for 
chattel mortgages on certain kinds of per¬ 
sonal property. 

No mortgage of a vessel is valid against 
third parties without notice, unless recorded 
in the office of the collector of customs of 
the port where the vessel is enrolled ; Rev. 
Stat. § 4192, etc. As between parties and 
those who have notice, registration is not 
required ; 100 U. S. 145 ; 01 N. Y. 71; 8 
Wood 61; as to Extraterritoriality of Chat¬ 
tel Mortgages, see Conflict of Laws. 

CHAUD-MEDLEY (Ft. chaud). The 
killing of a person in the heat of an affray. 


It is distinguished by Bl&ckstone from chance- 
medley, an accidental homicide. 4 Bla. Com. 184. 
Tike distinction is said to be, however, of no great im¬ 
portance. 1 Buss. Cr. 680. Chance-medley is said 
to be the killing in self-defence, such aa happens on 
a sudden rencounter, as diFtinguiahed from an ac¬ 
cidental homicide. Id. 

CHEAT. “Deceitful practices in de¬ 
frauding or endeavoring to defraud another 
of his known right, by some wilful device, 
contrary to the plain rules of common 
honesty.” Hawk. Pl. Cr. b. 2. c. 23, § 1. 

The fraudulent obtaining the property 
of another by any deceitful ana illegal 
practice or token (short of felony) which 
affects or may affect the public. 

In order to constitute a cheat or indict¬ 
able fraud, there must be a prejudice 
received ; and such injury must affect the 
public welfare, or have a tendency so to do; 
2 East, PI. Cr. 817 ; 1 Deacon, Cr. Law 226. 

It seems to be a fair result of the cases, 
that a cheat, in order to be indictable at 
common taw, must have been public in its 
nature, by being calculated to defraud 
numbers, or to deceive or injure the public 
in general, or by affecting the public trade 
or revenue, the public health, or being 
in fraud of public justice, etc. And the 
other cases to be found in the books, of. 
cheats apparently private which have been 
yet held to be indictable at common law, 
will, upon examination, appear to involve 
considerations of a public nature also, or 
else to be founded in conspiracy or forgery. 
Thus, it is not indictable for a man to obtain 
goods by false verbal representations of his 
credit in. society, and of his ability to pay 


for them ; fl Mass. 72 ; or to violate his con¬ 
tract, however fraudulently it be broken , 1 
Mass. 137 ; or fraudulently to deliver a less 
quantity of amber than was contracted for 
and represented; 2 Burr. 1126 ; 1 W. Bla. 
278 : or to receive good barley to grind, and 
to return instead a musty mixture of barley 
and oatmeal j 4 Maule & S. 214* See 2 East, 
Pl.Cr. 816 ; 7 Johns. 201; 2 Mass. 188; IMe. 
887 ; 1 Yerg. 76 ; 1 Dali. 47 ; 1 B. A H. L. Cr. 
Cas. 1. Refusing to return a promissory 
note obtained for tho purpose of examination 
is merely a private fraud; 14 Johns. 871. 

To oheat a man of his money or goods, by 
using false weights or false measures, lias 
been indictable at common law from time 
immemorial; 8 Greenl. Ev. § 86 ; fl Maas. 72. 
See 1 Dali. 47. In addition to this, the 
statute 83 Hen. VIII. 1, which has been 
adopted and considered as a part of the 
common law in some of the United States, 
and the provisions of which have been 
either recog nixed as common law or ex- 

S reaely enacted in nearly all of them, was 
irected, as appears from its title and 
preamble, against such persons as received 
money or goods by means of counterfeit 
letters or privy tokens in other men's 
names; 6 Mass. 72 ; 12 Johns. 292 ; 3Greenl. 
Ev. § 80; 2 Bish. Cr. L. 145. A “ privy 
token,” within the meaning of this statute, 
was held to denote some real visible mark 
or thing, as a key, a ring, etc., and not a 
mere affirmation or promise. And though 
writings, generally speaking, may be con¬ 
sidered as tokens, yet to oe within this 
statute- they must be such as were made in 
the names of third persons, whereby some 
additional credit and confidence might be 
gained to the party using them ; 2 East, PI. 
Cr. 826, 827. 

Tho word ‘* cheat ” is not actionable, un¬ 
less spoken of the plaintiff in relation to his 
profession or business; Heard, Lib. A 81. 
§S 16, 28,48 ; 6 Cush. 185 ; 2 Chit. Rep. 657 ; 
2 Pa. 187 ; 20 Up. Can. Q. B. 382 ; 6 Wend. 
263 ; 3 Hill 139; 2 Mass. 406 ; 35 Ia. 6. See 
F ather PetENCES ; TOKEN ; ILLITERATE. 


CHECK. Contracts. A written order 
or request, addressed to a bank or persons 
carrying on the business of banking, by a 
party having money in their hands, desiring 
them to pay, on presentment, to a person 
therein named or Dearer, or to such person 
or order, a named sum of money. 2 Dan. 
Neg. Inst. 528; 28 Gratt. 170 ; 1 MacArth. 
850 ; 2Story 502 ; 23Minn. 836. SeeON.Y. 
412. 

The chief differences between checks and bills of 
exchange are : First, a check is not due until pre¬ 
sented, and, consequently, it can be negotiated any 
time before presentment, and yet not subject the 
holder to any equities existing between the previous 

g irties: 8 Johns. Cas. 6, 9; 0 B. A C. 888; Chit. 

ills. 6tn ed. 640. Secondly , the drawer of a check 
is not discharged for want of immediate present¬ 
ment with due diligence; while the drawer of a bill 
of exchange Is. The drawer of a check is only dis¬ 
charged by such neglect when he sustains actual 
damage by It, and then only pro tanto ; fl Cow. 484; 
10 Wend. 8M ; 2 Hill 426. See 81 Pa. 100. Thirdly, 
the death of the drawer of a check rescinds the 
authority of the banker to pay it; while the death 
of the drawer of a bill of exchange doee not alter 
the relations of the parties; 8 M. A G. Pn-W8. 
Fourthly, checks, unlike bills of exchange, are 
always payable without grace ; 80 Wend. 072; 8 
Hill 174. See a discussion of this subject, 4 Kent, 
Lacey's ed., note on p. 671 of the index, commenting 
upon opinion of Cowen, J., in 21 Wend. 872. 

Checks are in use only between banks 
and bankers and their customers, and are 
designed to facilitate banking operations. 
It is of their very essence to be payable on 
demand, because the contract between the 
banker and customer is that the money is 
payable on demand ; 21 Wend, 872; 2Stor. 
502, 512 ; 10 Wall. 647 ; 86 Neb. 744. 

As between the holder of a check and the 
indorser it is required that due diligence be 
used in presenting them, and it should be 
protested In order to hold the drawer and 
indorsers; 8 Kent, Lacey's ed. 88; but it is 
not necessary to use diligence in presenting 
an ordinary check, in order to charge the 
drawer, unless he has received damage by 
the delay; 2 Pet. 686 ; 2 Hill 426; 1 Ga. 
804 ; 2 M. A R. 401 ; 8 Scott, n. b. 666 ; 8 
Kent, Lacey's ed. 88; 57 N. Y. 641; 22 
Gratt. 748: 1 Vrpom 284; Story, Pr. Notes 
§492; 17 Ohio St 82; 80 Mo. 188; 40 Win. 
102 ; 70 HL 808. And see on thin point 18 


L. R. A. 48; 154 Pa. 896 ; 44 Wis. 479. 

In common with other kinds of negotia¬ 
ble paper, they must contain an order to 
pay money, and words of negotiability. 
This enables a bona fide holder for value to 
collect the money without regard to the 

S revious history of the paper; 16 Pet. 1; 
) Johns. 637; 42 Ala. 108. 

They must be properly signed by the per¬ 
son or firm keeping tne account at the 
banker's, as it is part of the implied con¬ 
tract of the banker that only checks so 
signed shall be paid. The words “ Agt. 
Glass Buildingsadded to the signature 
of a check used for paying an individual 
debt of the apent, are enough to put the 
person receiving it on inquiry as to his 
authority to use the fund for such pur¬ 
pose ; 14 L R. A 284, and note reviewing 


cases. 

Post-dated checks are payable on the 
day of their date, although negotiated 
beforehand. See 1 Vroom 284 ; 10 Wend. 
804 ; 2 Story 602. Where all the parties 
to a check reside in the same place, the 
holder him until the day following its date 
in which to present it; 29 Weekly Notes 
Cases, Pa. 82. 

Checks, being payable on demand, are 
not to be accepted, but presented at once 
for payment. There is a practice, how¬ 
ever, of marking checks “ good,” by the 
banker, which fixes his responsibility to 
pay that particular check when presented, 
and amounts, in fact, to an acceptance ; 10 
WalL 648. Such a marking is called certi¬ 
fying ; and checks so marked are called 
certified checks. See 25 N. Y. 143 ; 73 Pa. 
488. The bank thereby becomes the prin¬ 
cipal debtor; 52 N. Y. 850; 10 Wall. 648 ; 
to the holder, not the drawer; 89 Pa. 92; 
and the Btatute of limitation does not run 
against the check; 89 Pa. 92 ; and the certi¬ 
fying after delivery at payee’s instance 
takes the amount thereof out of the handa 
of the maker, and any loss by the insolvency 
of the bank falls on the payee ; 37 III. App. 
475; 150 Mass. 458; but where certified to 
at maker's request he is not discharged 
from liability ; 150 Mass. 458; 160 Mass. 
401, The bank cannot refuse to pay because 
notified not to pay by the drawer ; 12 Hun 
587; nor generally can it set up that the 
check was forged, or that the drawer has no 
funds; Tie dm. Comm. P. 437 ; 18 Wall. 021. 
In New York, it is held that certifying a 
check warrants only the signature, and not 
the terms of the check ; 07 N. Y. 458. See 40 
Ill. App. 640 ; contra , 28 La. Ann. 189. The 
certification is in effect merely an accept¬ 
ance, and creates no trust in favor of tne 
holder of the oheck, and gives no lien on 
any particular portion of the assets of the 
bank ; 77 Hun 159. See Certified Check. 

Giving a check is not payment unless 
the oheck is paid ; 1 Hall 56, 78 ; L. R. 10 
Ex. 153; 99 Maas. 277 ; 4 Hun 689 ; 66 IU. 
861; 7 8. A R. 116. But a tender was 
held good, when made by a check contained 
in a letter, requesting a receipt in return, 
which the plaintiff sent back, demanding 
a larger sum, without objecting to the 
nature of the tender; ana receiving a 
check marked “ good ” is payment; 2 Dan. 
Neg. Inst. 669. 

A check cannot be the subject of a do¬ 
natio mortis causa , unless it is presented 
and paid during the life of the donor ; 
because his death revokes the banker’s 
authority to pay ; 4 Bro. Ch. 286 ;• 27 La. 
Ann. 465. But in such a case a check has 
been considered as of a testamentary char¬ 
acter ; 8 Curt. EcoL 660; and see 1 P. 
Wing, 441. 


There is a practice of writing across 
checks “ memorandum,”cr “ mem.” They 
are given thus, not as an ordinary check, 
butas a memorandum of indebtedness ; and 
between the original parties thin seems to 
be their only effect. In the hands of a 
third party, for value, they have, however, 
all the force of oheoks without such word 
of restriction ; 16 Pick. 686; 11 Paige 612 ; 
Story, Pr. Notes § 499. See Indorsement. 


CHECK BOOK. A book containing 
blanks for checks. 


Those books are so arranged as to leave a margin. 


CHECK ROOM 
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called by merchanta a or stubb, when the 

check is filled out and torn oft. Upon these stumpa 
a memorandum is made of the date of the check, 
tiie payee, and the amount ; and this memorandum, 
in connection with the evidence of the party under 
oath, Is evidence of the facts there recorded. 

CHECK ROOM. See Warehouse¬ 
man. 

CHEMICAL ANALYSIS. In an 

indictment for retailing inLoxicating liquor 
without knowledge of its properties by re¬ 
tailer, court took notice of the fact that, to 
make a chemical analysis of the beverage 
would require not only learning and skill in 
chemistry, but instruments and appliances 
not in common use. 141 N. C. 790. 

CHEM IN (Fr.). The road wherein evep' 
man goes ; the king’9 highway. Called in 
Law Latin via regia . Termes de la Ley; 
Cow el; S pel man, Gloss. 

CHEMIS. In Old Scotch Law. A 

mansion-house. 

CHEROKEE NATION. 

A tribe of Iroquoian Indians formerly 
occupying northern Georgia, but now dwell¬ 
ing in Oklahoma; the most enlightened of 
the Indian peoples of America. Stand. Diet. 
See Indian. 

CHE V AGE. A sum of money paid by 
villeins to their lords in acknowledgment 
of their villenage. 

It was paid to the lord In token of his being chief 
or head. It was exacted for permission to marry, 
and also permission to remain without the dominion 
of the lord. When paid to the king, it was called 
subjection. Ternie* de la Ijey ; Co. Litt. 140 a ; 
SpeLman, Gloss. 

CHEVANTIA. A loan, or advance of 
money on credit. 

CHEVISANCE (Fr. agreement). A 
bargain or contract. An unlawful bar¬ 
gain or contract. 

CHIEF. One who is put above the 
rest. Principal. The best of a number of 
things. 

Declaration in chief is a declaration for 
the principal cause of action. 1 Tidd, Pr. 
419. 

Examination in chief is the first exam¬ 
ination of a witness by the party who pro¬ 
duces him. 1 Greenl. Ev. § 445. 

Tenant in chief was one who held directly 
of the king. 1 Waahb. R. P. *19. 

CHIEF BARON. The title of the 
chief justice of the English court of ex 
chequer. 8 BLa. Com. 44. 

CHIEF CLERK IN THE DEPART¬ 
MENT OF STATE. An officer ap¬ 
pointed by the secretary of state, whose 
duties are to attend to the business of the 
office under the superintendence of the 
secretary, and, when the secretary is re¬ 
moved from office by the president, or in 
any other case of vacancy, during such 
vacancy to take the charge and custody of 
all records, books, and papers appertaining 
to the department. The other executive 
departments have similRr officers. 

CHIEF JUDGE. See Chief Justice. 

CHIEF JUSTICE. The presiding or 
principal judge of a court. 

CHIEF JUSTICE IN EYRE. In 
old English law, he who presided over the 
principal court of the forest, called the court 
of juBtice-scat, or of the chief justice in eyre 
(?. <?. u.). He was also known as chief justice, 
or justice, of the forests, or justice in eyre 
of the forest. There were two of these justices 
of the forest, one for each side of the river 
Trent. Jacob. See Forest Courtb ; Court 
of Attachments. 

CHIEF JUSTICE OF THE FOR¬ 
ESTS. See Chief Justice In Eyre. 

CHIEF JUSTICIAR. Under the 
early Norman kings, the highest officer in 
the kingdom next to the king 

He was guardian of the realm In the king's ab¬ 
sence. His power was diminished under the reign 
of successive kings, and, finally, completely distri¬ 
buted amongst various courts In the reign of 
Edward I. 8 Bis Com. 28. The same as Capital** 
Just unarm*, 

■ CHIEF LORD. The immediate lord 


of the fee. Burton, R. P. 817. 

CHIEF OFFICER OR AGENT OF 
CORPORATION. The "chief officer 
or agent of a corporation'* which has any of 
the officers or agents herein mentioned is : 
first, its president ; second, its vice-president ; 
third, its secretary or librarian ; fourth, its 
cashier or treasurer ; fifth, its clerk ; sixth, 
its managing agent. Section 732, subsection 
33, Civil Code of Kentucky. 

CHIEF PLEDGE. The boreholder, or 
chief of the borough. Spelm&n, Gloss. 

CHILD. The son or daughter, in rela¬ 
tion to the father or mother. 

Illegitimate children are bastards. Legi¬ 
timate children are those born in lawful 
wedlock. Natural children are illegitimate 
children. Posthumous children are those 
born after the death of the father. 

Children born in lawful wedlock, or 
within a competent time afterwards, are 
presumed to be the issue of the father, and 
follow his condition ; but this presumption 
may be repelled by the proof of such facts 
tending to establish non-intercourse as 
may satisfy a jury to the contrary ; Field, 
Inf. 40 ; 3 C. & P. 215, 427 ; 13 Ves. Ch. 58 ; 
3 Paige, Ch. 139; 6 Binn. 280 ; 3 Dev. 548. 
See 3 Wall. 175. Those bom out of law¬ 
ful wedlock follow the condition of the 
mother. The father is bound to maintain 
his children, and to educate them, and to 
protect them from injuries ; Schoui. Dora. 
Kel. *315. The stat. 43 Elix. c. 2, provided 
that the father and mother, grandfathei 
and grandmother of a poor, impotent, etc. 
child should support it. The payment ww 
assessed by the justices at the quarter 
sessions and was enforced by a levy on tht 
goods of the offender, who in default was 
committed to prison. It is said that this 
act is in force in the U. S.; Schoui. Dom. 
Rel. *320. See 66 Pa. 19. But not after 
majority ; 1 Ld. Raym. 699. Children are 
not liable at common law for the support 
of infirm and indigent parents ; 16 Johns. 
281; but generally they are bound by 
statutory provisions to maintain their par¬ 
ents who are in want, when they have 
sufficient ability to do so; 2 Kent 208; 
Pothier, Du Mariaae , n. 334, 889 ; 2 Root 
168; 5 Cow. 284 ; 88 Mich. 91, The child 
may justify an assault in defence of his 
parent; 8 Bla. Com. 3. The father, in 
general, is entitled to the custody of minor 
children; but, under certain circum¬ 
stances, the mother will be entitled to them 
when the father and mother have separ¬ 
ated ; 5 Binn. 520; but see 92 Cal 658. 
Where they are placed in the care of the 
husband, the court is not precluded from 
ma king an order giving the divorced wife 
access to them; Tl891J Prob. 124. The 
courts of U. S. will, in their sound discre¬ 
tion, give the custody to the mother, or 
to a third party. Considerations as to the 
age and condition of, the child weigh with 
the court. The weil-being of the child, 
rather than the supposed right of either 
parent, controls the question of custody; 
10 Cent. L. J. 889; B. C. 12 R. I. 462 ; 21 N. 
J. Eq. 884; 28 S. W. (Ky.) 664; Field, 
Inf. 60. The mother of an illegitimate 
child has a right to its custody ; 10 Q. B. D, 
454. See Father; Mother. Children are 
liable to the reasonable physical correction 
of their parents. See Correction ; As 
sA ult ; Battery. 

Dependent Child. A girl sixteen, whose 
mother is dead, living with her aunt in a 
comfortable home and attending school, is 
not a "dependent child" under a Juvenile 
Court Act. 156 Ky. 57, 160 S. W. 733. 

See Colored Child ; Dependent Child ; 
Delinquent Child ; Neglected Child. 

The term children does not, ordinarili 
and properly speaking, comprehend grand 
children, or issue generally ; yet sometime* 
that meaning is affixed to it in cases of ne¬ 
cessity ; 0 Co. 16 ; 14 Ves. 576; 17 How. 417 ; 
86 Ala. 694 ; 104 Mass. 198. And it has been 
held to signify the same as issue, in cases 
where tho testator, by using the terms chil¬ 
dren and issue indiscriminately, showed 
liis intention to use tho former term in 
the sense of issue, so as to entitle grand¬ 


children, etc., to take under it; 1 Ves. 
Sen. Ch. 196 ; 3 V. & B. 69 ; 7 Paige, Ch. 
328; 1 Bail. Eq. 7 ; 4 Watts 82 ; 3 Greenl. 
Cruise, Dig. 213. See 25 Ga. 549 ; 88 Pa. 
478. When legally construed, the term 
childron is confined to legitimate children ; 
7 Ves. Ch. 458 ; see 23 Hun 260; 14 N. 
J. Eq. 159; and when the term is used in 
a will, there must be evidence to be col¬ 
lected from the will itself, or extrinsicaliy, 
to show affirmatively that the testator in¬ 
tended that his illegitimate children should 
take, or they will not be included ; 1 V, 
& B. 422 ; 4 Kent 346, 414, 419; 6 H. L. 
265 ; 84 N. Y. 516. See Bastard. The 
civil code of Louisiana, art. 2522, n. 14, 
enacts that “ under the name of chil¬ 
dren are comprehended not only children 
of the first degree, but the grandchildren, 
gTeat-grandchildren, and all other descend¬ 
ants in the direct line." 

Posthumous children inherit, in all cases, 
in like manner as if they had been born in 
the lifetime of the intestate and had sur¬ 
vived him ; 2 Greenl. Cruise, Dig. 185 ; 4 
Kent 412. See 2 Washb. R. P. 412, 439, 
609. 

In Pennsylvania, and in some other states; 
act of 1836, p. 250; Rhode Island, Rev, 
Stat. tit. xxiv. c. 154, § 10 ; 8 Gray M7: 
the will of their fathers or mothers in 
which no provision is made for them is re¬ 
voked, as far as regards them, by operation 
of law ; 3 Binn. 498 ; 5 Wash. St. 390. Ir 
Iowa a will is revoked by the birth of ; 
child after its execution ; 50 Fed. Rep. 310 
See, as to the law of Virginia on this sub¬ 
ject, 3 Munf. 20. See Agf. ; In Ventre sa 
Mere. As to their competency as wit¬ 
nesses, see Witness. 


CHILDREN. A general devise to the 
"children” of a testator includes a child 
en ventre sa mere at the time of the testator’s 
death. 162 Ky 320, 172 S. W. 693. 

The words, bodily heirs, used in a will or 
deed are words of limitation, and ordinarily 
will be given their technical meaning; the 
word "children” is a word of purchase. 162 
Ky. 199, 172 S. W, 521. 

The law conclusively presumes that a 
woman is capable of bearing, and that a man 
is capable of begetting children until they 
die, regardless of their ages. 158 Ky 2S1, 
164 S.W 939. 

When the testator intended to create an 
estate entail, the word "children” being used 
in the sense of heirs of the body. 152 Ky., 


731, 154 S. W. 11. 

The word "children” must be read as 
equivalent to issue or descendants. 109 
Ky. 752, 60S. W. 915. 

As used in a Statute of "Descent ami 
Distribution,” is not necessarily confined tc 
children and issue born in lawful wedlock 
2 Bush (Ky.) 157 ; 85 Ky. 671, 4 S. W. 685. 

The word "children” in a will does not 
include grandchildren unless it plainly 
appears from other provisions that such w:*s 
the intention, or unless such a construction 
is necessary to give effect to the devise. 91 
Ky. 601; 7 Bush (Ky.) 645 ; 88 Ky. 83; 11 


5. W. 424, .... 

The word "children” is ordinarily a word 
>f purchase, but should not be so construed 
vhen such a construction is opposed to tht 
ntent of the grantor. 4 (Ky.) L. R. 256. 

The language, "children of my two bro¬ 
kers” denotes a class. 1 Ky. L. R. 766. 

In a devise to the testator’s daughter and 
lor children forever, the word "children” is 
used in the sense of heirs, and is a word of 
nheritance. 145 Ky. 544, 140 S- W. 559. 

It being apparent that the word "children 
n a deed is used in the sense of "heirs,” the 
vord children will be construed to mean 
‘heirs ” and to be a word of limitation. 
[46 Ky. 519, 142 8. W. 1057. 

The word "children.” as used in Stat., 
\ 1393, is not confined to children born in 
awful wedlock, but may include children by 
adoption. 150 Ky. 751, 150 S. W. 1008. 

The word "children,” as used in a will, 
vas held to be equivalent to "heirs,” and 
,o be a word of inheritance and not of pur¬ 
chase. 151 Ky. 438, 152 S. W. 258. 

Unless it is necessary to effectuate the 
nanifest intention erf the testator after a 
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purvey of the whole will, the word heirs is a 
word of limitation, and the word “children’ 1 
is a word of purchase- 78 S. W. 141. 

Men and women are presumed capable of 
having children as long as they live. 161 
Ky 85, 170 S W 523. 

The word “children ’ will not ordinarily 
include grandchildren and will never be 
construed to embrace them except in cases 
where it is necessary to give that construc¬ 
tion to the word to effectuate the obvious 
intention of the testator. 7 Ky. Opin. 192, 

While the word "children” as a rule is 
used in deeds and wills as a word of purchase, 
it is frequently used as synonymous for 
■ heirs130 Kv. 663. 113 S* W. 851. 

t'nder a will the word “children” construed 
to be words of inheritance and not of pur¬ 
chase, but equivalent to the word heirs. 65 
S W. 124. 

The words “child” or “children” when 
used as describing those who are to take 
under a will, construed to embrace grand¬ 
children. 90 Kv ; 4 Met. (Ky.) 341-102 
Ky. 443 ; 43 S. W. 416 ; 79 Ky. 227 ; 9 Dana 
(Ivy.) 1. See also Heirs and Children. 

Tbe words, “children surviving,” as used 
in a will, mean the children surviving at the 
death of tbe testator. 10 Ky. Opin. 588. 

“Kindes kinder” is a German idiom corre¬ 
sponding with our words “Children’s chil¬ 
dren.” 152 Ky. 731, 154 S. W. 11. 

11 h 11 .T) UTFr (Sax.). A power to take a 
fine from a bondwoman gotten with child 
without the lord's consent. 

By custom in Essex county, England, every re¬ 
puted father of a bastard child was obliged to pay 
a small fine to the lord. This .custom is known as 
chiidwiL Cowel. 

CHILE. A republic of South America, 
formerly a Spanish dependency. 

The executive is a president elected for 
five years and a council of 11 members. 
The senate of 32 members is elected by 
the provinces for six years, and the cham¬ 
ber of deputies of 94 members is elected 
by the departments for three years. There 
are courts of first instance m the depart¬ 
mental capitals, and courts of appeals 
and a high court in the capital. Chile be¬ 
came independent in 1810. The present 
constitution was adopted in 1838 and 
amended in 1874 and 1891. 

CHILTERN HUNDREDS. A 
range of hills in England, formerly muoh 
infested by robbers. 


Nevada, and Oregon ; many of these have 
been decided to be unconstitutional. An 
ordinance providing that every male per¬ 
son imprisoned in the oounty jail should 
have his hair cut short is unconstitutional, 
as inflicting cruel and unusual punishment, 
and as contrary to the XIV. amendment of 
the U, S. constitution ; 5 Sawy. 552. A 
statute forbidding the employment of 
Chinamen on public works, etc., is void, as 
contravening the Burlingame treaty and 
the XIV. amendment; 5 Sawy. 666; 1 Fed. 
Rep. 481. So is an act forbidding China¬ 
men to fish for the purpose of sale ; 2 Fed. 
Rep. 743. But a state law forbidding the 
exhumation of dead bodies and their re¬ 
moval, without a permit, is not invalid 
when applied to the removal of bodies of 
Chinamen who have been buried in Cali¬ 
fornia ; it is a merely sanitary regulation ; 
3 Fed. Rep, 624. 

Under the XIV. amendment the laws ex¬ 
cluding immigrants who are Chinese labor¬ 
ers are inapplicable to a person born in 
the United States, though his parents were 
not citizens and could not become such 
under the naturalization laws; 49 Fed. 
Rep. 146, 148. 

The act of May 5, 1802, requiring the de¬ 
portation of all Chinese laborers who fail 
to get a certificate of residence, is in no 
sense a sentence for crime or a banish¬ 
ment, and the provision of the constitution 
against cruel and unusual punishment has 
no application ; 149 U. S. 698. 

The failure of a Chinese laborer to reg¬ 
ister, as required by act of Congress, May 
5,1892, is held not to be excused by the fact 
that after the commencement of the time 
allowed for registration, but before its ex¬ 
piration, lie was convicted and imprisoned 
for crime ; 69 Fed. Rep. 972. 

Under the act of May 5, 1892, Chinese 
persons were prohibited from coming to the 
United States except under certain condi¬ 
tions, for which see U. S. Rev. Stat. 2 Supp. 
13, also full notes on pp. 14 to 19, which 
contain the various decisions of the federal 
courts in relation thereto. Act of Nov. 3, 
1898 (exclusion act), applies to Chinese per¬ 
sons who, having left the country before 
its passage, afterwards sought to return ; 
66 Fed. Rep. 953 ; 14 C. C. A. 281. A 
Chinaman, who during half his time is en¬ 
gaged in cutting and sewing garments for 
sale by a firm or which he is a member, is 
not a merchant within the exclusion act; 
66 Fed. Rep. 955. 


ornament oraome word engraved or printed at one 
end of certificates of stocks, checks, and a variety 
of other Instruments, which are bound up In a book, 
and, after they are executed, are cut asunder 
through such ornament or word. 

The last part of a fine of land. 

It Is called, more commonly, the foot of the fine. 
It la an Instrument of writing, beginning with these 
words : *' This Is the final agreement,” etc. It con¬ 
cludes the whole matter, reciting the parties, day, 
▼ear, and place, and before whom the fine was ac¬ 
knowledged and levied. Cruise, Dig. t. 85, c. 2, s. W. 

In Civil and Canon Law. A n instru¬ 
ment written out and subscribed by the 
hands of the king or prince. An instru¬ 
ment written out by the parties and signed 
by them. 

The Normans, destroying these cA tropmpha , 
called the instruments substituted In their place 
c/tarta (charters), and declared that these charta 
should be verified by the seal of the signer with the 
utteetatlon of three or four witnesses. Du Cange ; 
Cowel. 


In Sootoh Law. A written voucher for 
a debt. Bell, Diet. The possession of this 
instrument by the debtor raises a presump¬ 
tion of payment by him. Bell, Diet. ; 
Erekine, Inst. 1. 2, t. 4, § 5. 

CHIVALRY, COURT OF. See 
Court or Chivalry, 


CHIV AT.~R. Vj TKJN U RE BY. Tenure 
by knight-service. Co. Litt. 

CHOCTAW NATION. By treaty 
with the United States, a portion of terri¬ 
tory is set apart, over which the Choctaw 
Indians have exclusive jurisdiction. 

CHOPS. The mouth of a harbor. Stats, 
of Mass. 1882, p. 1288. 

CHOOSE. See Appoint. 


CHOSE (Fr. thing). Personal property. 

Chores in possession. Personal things of 
which one has possession. 

Choses in action . Personal things of 
which the owner has not the possession, 
but merely a right of action for their pos¬ 
session. 2 Bla. Com. 389, 397; 1 Chit. 
Pr. 99. 


CHOSE IN ACTION. A right to re¬ 
ceive or recover a debt, or money, or dam¬ 
ages for breach of contract, or for a tort 
connected with contract, but which cannot 
be enforced without action. Comyna, Dig. 
Biens. 

It is one of the qualities of a chose in ac¬ 
tion that at common law it is not asaign- 


To exterminate the robbers, a steward of the 
ChUtern Hundreds woe appointed. The office long 
since became a sinecure, and 1 b now used to enable 
a member of parliament to resign, which he do 
only by the acceptance of some office within the 
grt of the chancellor. 2 Bteph. Com. 408; Whart. 

C HIMIN . See Chemxn. 

CHIMINAQE A toll for passing on 
a way through a forest; called in the civil 
law pedagium. CoweL See Co. Litt. 56 
a ; 8 pe l m an, Gloss. ; Termes de la Ley . 

UH.ltflN UB. The way by which the 
king and all his subjects and all under his 
protection have a right to pass, though the 
property of the soil of each side where the 
way lieth may belong to a private man. 
CoweL 


CHlMNEx MONEY. See Fumaqe ; 
Hearth-money. 

CHINA. An empire. The most im¬ 
portant division of the Chinese Empire. 

The ruler has power to appoint ni» suc¬ 
cessor, who must be of the ruler’s family, 
but of a younger generation. The civil 
laws are administered by a cabinet of four 
numbers, under which ore “seven boards 
of government.” This constitutes the 
central autocratic power, subject to the 
direction of which the viceroy of each 
province roles. There is also a board of 
fifty members, independent of the govern¬ 
ment, who can present petitions, etc., to 
the sovereign. 

CHINESE. Stringent laws for the 
entire exclusion of Chinese from the United 
States have been passed in California, 


CHINESE INTEREST. Interest for 
money charged in China. In a case where 
a note was given in China, payable eighteen 
months after date, without any stipulation 
respecting interest, the court allowed the 
Chinese interest of one per cent, per month 
from the expiration of toe eighteen months. 
2 W. & S. 227, 264. 

CHIPPING A VEL. A toll for buying 
and selling. A tax imposed on goods 
brought for sale. Whishaw ; Blount. See 
Baoavel. 

CHIRGEMOTE (spelled, also, Chirch- 
gemote , Circgemote, Kirkmote ; Sax. ctrcpe- 
mote, from etre, etric, or eyrie, a church, 
and gemot, a meeting or assembly). 

In Saxon Law. An ecclesiastical 
court or assembly (forum ecclesiasticum ) ; 
a synod; a meeting in a church or vestry. 
Blount; Spelman, Gloss.; LL Hen. I. cc. 
4, 8; Co. 4th Inst. 821; Cmmingh. Law 
Diet. 

CHIROGRAPH flat, chirographa). 
In Conveyancing. A deed or public in¬ 
strument in writing. 

Chirograph# were anciently attested by the mb- 
KsrlpUon and croeeee of wltneeeee. Afterwards, to 
prevent bauds and concealments, deeds of mutual 
covenant were made in a script and rescript, or In a 
part and oounter-part; and In the middle , between 
the two coplea, they drew the capital letters of tbe 
alphabet, and then tallied, or cut asunder In an ln- 
dHited manner, the sheet or akin of parchment, one 
of which parts being delivered to eachof the parties 
were proved authentic by matching with end an¬ 
swering to one another. Deeds thus TnaSo wen de¬ 
nominated lyn^rapAs "by the canonists, because 
that word. Instead of the letters of the alphabet or 
the word cMroprophum, was used. 8 Bis. Com. 290. 
This me thod of preventing counterfeiting, or of de¬ 
tecting counterfeits, is now used, by having some 


able; 10 Co. 47, 48 ; 2 Johns. 1 ; 20 id. 880; 
12 Wend. 297; 1 Cra. 867. In Brae ton’s 
day it went to the heir, and he, not the exec¬ 
utor, sued for the debts due to a dead man. 
This naturally led to difficulties, and the 
courts gradually yielded to the pressure of 
necessity and without a statute, so momen¬ 
tous a change was made as that early in 
the time of Edward I. the chancery had 
framed and the king’s court had upheld 
writs of debt for and against executors ; 2 
Foil. & Maiti. 844. It was Coke’s idea that 
the origin of the rule against assignment of 
choeee in action was the “ wisdom and 
policy of the founders of our law,” in dis¬ 
couraging maintenance and litigation, 
but Pollock thinks that there is no doubt 
that it was the logical consequence of the 
primitive view of a contract as creating a 
strictly personal obligation between cred¬ 
itor ana debtor. See Wald, Poll. Torts 
207, and a long note G. in App. supporting 
this view. In equity, from an early period, 
the courts have viewed the assignment of a 
ohoee in action for a valuable consideration 
as a contract by the assignor to permit the 
assignee to use his name for the purpose of 
recovery, and, consequently, enforce its spe¬ 
cific performance, unless contrary to public 
policy; 1 P. Wms. Ch. 881; 1 Ves. Sen. 
Ch. 412; 2 8tor. 660 ; 2 Ired. Eq. 54 ; 1 
Wheat 286; 15 Mo. 662. And now, at 
common law, the assignee is entitled to sue 
and recover in the name of the assignor, 
and the debtor will not be allowed, by way 
of defence to such suit, to avail himself of 
any payment to or release from the assignor, 
if made or obtained after notice or the 
assignment; 4 Term 340 ; 1 Hill 488 ; 4 Ala. 
n. b. 184; 14 Conn. 128; 29 Me. B; 18N.H. 
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230; 10 Cush. 93 ; 20 Vt. 25; 44 Ark. 504. 
If, after notice of the assignment, the 
debtor expressly promise the assignee to 
pay him the debt, the assignee will then, in 
the United States, be entitled to sue in his 
own name; 10 Mass. 310 ; 5 Pet. 597; 2 
R. I. 140 ; 7 H. & J. 213 ; 2 Barb. 340, 420; 
27 N. H. 269 ; but without such express 
promise the assignee, except under peculiar 
circumstances, must proceed, even in equity 
in the name of the assignor ; 2 Barb. Ch. 
506; 1 Johns. Ch. 463; 7 G. A J. 114; 2 
Wheat. 378 ; or by agreement he can sue in 
his own name and pay over the proceeds of 
the sale to the assignor, in which ne becomes 
a trustee ; 44 Mo. App. 338. By statute in 
England, 30 A 37 Viet. c. 00, e. 25 (0), any 
absolute assignment by writing under the 
hand of the assignor of a cho6e in action, 
with written notice to the debtor, passes 
the legal right thereto and all remedies 
thereon. A partial assignment of choses in 
action is good in equity, although the legal 
title remains with the assignor; 09 Tex. 
625. 

But courts of equity will not, any more 
than courts of law, give effect to such as¬ 
signments when they contravene any rule 
of law or of publio policy. Thus, they will 
not give effect to the assignment of the 
half par or full pay of an officer in the 
army ; 2 Anstr. 533 ; 1 Ball A B. 889; or 
of a right of entry or action for land held 
adversely ; 2 Ired. Eq, 54; or of a part of 
a right in controversy, in consideration of 
money or services to enforce it; 1G Ala. 488 ; 
4 Dana 173; 2 Dev. & B. Eq. 24. Neither 
do the courts, either of law or of equity, 
give effect to the assignment of mere per¬ 
sonal actions which die with the person ; 
4 S. & R. 19 ; 18 N. Y. 322 ; 6 Cal. 456 ; 47 
Minn. 577; 4 Wash. St. 783 ; 58 Mass. 408. 
See 87 Ga. 386. A cause of action for de¬ 
ceit is assignable; 44 Mo. App. 338; but not 
for slander ; 20 S. C. 123. But a claim of 
damages to property, though arising ex de¬ 
licto, which on the death of the party would 
survive to his executors or administrators 
as assets, may be assigned ; Bisp. Eq. 166 ; 
8 E. D. Sm. 246 ; 12 N. Y. 022 ; 40 Wis. 118. 
The trana/er of a bill of lading will pass 
the claim for the conversion of the goods re¬ 
presented by it ; 44 Mo. App. 498 ; 81 Ga, 
792 ; See 94 Mich. 881, The right of vendor 
to bring a second suit in trespass to try 
title is assignable and passes to the vendee; 

1 Tex. Civ. App. 498. 

The assignee of a chose in action, unlewt 
it be a negotiable promissory note or bill 
of exchange, without notice, in general 
takes it subject to all the equities which 
subsist against the assignor; 1 P. Wins. 
496 ; 4 Price 161 ; 1 Johns. 522 ; 7 Pet. 008 ; 

2 Stoekt. 140 ; 10 Conn. 444 ; 22 N. Y. 535 ; 
68 N. C. 255 ; 29 la. 839 ; 108 Pa. 415; 08 
IU. 482. But it is not subject to the equities 
of third persons of which he had no notice ; 
44 Ill. App. 510. And a payment made by 
the debtor, even after tne assignment of 
the debt, if before notice thereof, will be 
effectual ; 8 Day 364 ; 10 Conn. 444 ; 8 Rinn. 
394 ; 4 Mete. 594. 

In Pennsylvania by statute a bond is as¬ 
signable and suit can be brought on it by the 
assignee if there are two witnesses to the 
assignment and in Delaware under a similar 
statute but one witness is now required. 

To constitute an assignment, no writing 
or particular form of words is necessary, if 
the consideration be proved and the mean¬ 
ing of the parties apparent; 15 Mass. 485 ; 
16 Johns. 51; 18 Sim. Ch. 409 ; 1 M. & C. 
090 ; 56 Barb. 862 ; 1 Ves. 881; 87 N. J. Eq. 
128 ; 49 Me. 167 ; 84 Pa. 299 ; and there¬ 
fore the mere delivery of the written evi¬ 
dence of debt; 2 Jones, N. C. 224 ; 28 Mo. 
56 1 24 Miss. 260; 18 Mass. 804; 182 Pa. 
277; 5 Me. 849; 17 Johns. 284; the de¬ 
livery being essential to the assignment; 
84 Va. 731 ; 87 N. J. Eq. 128; 83 Vt. 481 ; 
or the giving of a power of attorney to col¬ 
lect a debt, may operate as an equitable 
transfer thereof, if such be the intention of 
the parties ; 7 Vee. Ch. 28; 1 Caines, Cas. 
18; 19 Wend. 78. See Assignment. 

Bills of exchange and promlnory notes, in 
exception to the general rule, are by the 
law merchant transferable, and the legal 


as well as equitable right passes to the 
transferee. See Bill of Exchange. In 
some states, by statutory provisions, bonds, 
mortgages, and other documents may be 
assigned, and the assignee receives the 
whole title, both legal and equitable; 2 
Bouvier, Inst. 192. In New York, the code 
enables an assignee to maintain an action 
in his own name in those cases in which 
the right was assignable in law or in equity 
before the code was adopted ; 4 Duer 74. 

Money is not properly a “chose in action/’ 
and it may be levied on tG satisfy a judgment, 
if the officer can, without violence, get hold 
of it. 1 Dana (hy.) 536. 

CHOSE IN POSSESSION. A thing 

in possession, as distinguished from a thing 
in action. See Chose in Action. Taxes and 
customs, if paid, arc a chose in possession ; 
if unpaid, a chose in action. 2 Bl. Com. 408. 

CHRISTIAN. One who believes in or 
assents to the truth of the doctrines of 
Christianity, as taught by Jesus Christ 
in the New Testament. It does not in¬ 
clude Mohammedans, Jews, Pagans, or in¬ 
fidels ; 53 N. H. 9. 

One who, being born of Christian parents 
or in a Christian country, does not profess 
any other religion, or does not belong to any 
one of the other religious divisions of man. 
Anderson ; 53 N. H. 50. 

CHRISTIAN SCIENCE. Christian 
Science is the law of God, the law of good, 
interpreting and demonstrating the principle 
and rule of universal harmony. 10 Va. L. R. 
286; Eddy, Rudimcntal Divine Science 7. 

The teachings of Jesus understood and 
followed. 

The primarily distinguishing characteristic 
of the science is the theory that matter does 
not exist; that all is spirit; that Hiapaae is 
not a reality, but a mental delusion. These 
conclusions are deduced from the premise 
that God is all; that God is spirit or mind ; 
therefore there is no matter; that God can 
not suffer disease, and that man. being a 
part of the all, of which God is tne whole, 
partakes of His spiritual attributes, and i& 
not material, and hence cannot suffer 
material sickness ; that by a proper realiza¬ 
tion of these truths the patient finds that he is 
not in reality sick, but that his suffering is 
due to a condition of min d, and that a 
proper conception of the really existing 
conditions relieves the so-called disease. 
The word “mind” is used by Christian 
Scientists as synonymous with spirit or 
God, and not in its usual acceptation. 

. . . “The Christian Science Church has a 
recognized code and text-books of theology : 
these text-books are the Bible, Science ana 
Health. Reverend Mary B. G. 
of Boston, is the author of the book e: 
“Science and Health." 

... To the Christian Scientist it is as 
much of a violation of the law of God to 
take drugs for the alleviation of suffering 
or the cure of disease, as for a Methodist 
clergyman to take the name of his God in 
vain to relieve his overwrought feelings. 

. . . “It is confidently believed that the 
exercise of the art of healing for compen¬ 
sation, whether exacted as a fee, or accepted 
as a gratuity, cannot be classed as an act 
of worship. Neither is it the performance of 
a religious duty." 40 Neb. 163. 

Attitudes of Different States. The 

action of the legislatures of the different 
States in regard to the subject has been very 
diverse. We have seen something of the 
statute of Nebraska. New York and Massa¬ 
chusetts have refused to pass bills intended 
to include the Scientists in their medical 
statutes, when advocated by the medical 

E rofession, while North Carolina and Illinois 
ave especially exempted the Christian 
Scientists from the operation of their 
statutes in regard to the practice of medicine. 
The wording of the exemption of the North 
Carolina statute is: “Provided, that this 
Act shall not apply to any person who 
ministers or cures the sick by prayer to 
Almighty God without the use of drugs or 
any material means." 


Eddy, 
t titled 


Christian Science is not technically a prac¬ 
tice of medicine within the usual statutes 
upon that subject; but we have also seen 
that it is a system of treatment of disease, 
and is accordingly subject to regulation by 
the State ; therefore the conclusion follows 
that such statutes as that of Nebraska and 
of Virginia, putting Christian Scientists on 
the same or similar footing with other 
practitioners, are legitimate exercises of 
the legal power, as was held in the Nebraska 
case; ana this notwithstanding their provi¬ 
sions regarding the scientists, id., 692. 

Christian Science and the Law. 

Where religion manifests itself in overt acts, 
it is for the State to determine whether those 
acts are against good order. Since Christian 
Science does so manifest itself,* the State 
may, therefore, rightfully inquire into tin* 
nature of its acts. . . . “Religious belief 
can not be accepted as a justification for 
committing an overt act made criminal by 
the law of the land." Jefferson. This 
principle would apply to the statutes im¬ 
posing penalties for treating the sick without 
proper license. Id. 

Practice of Medicine. The * ‘practice of 
medicine" relates to the art of preventing, 
curing, or alleviating disease or pain ; popu¬ 
larly it consists in the discovery of the cause 
and nature of disease and the administration 
of remedies, or prescribing treatment there¬ 
for. 20 R. I. 632. 

Mere words of encouragement, prayer for 
divine assistance, or the teaching of “Chris¬ 
tian Science" do not constitute the practice 
of medicine in either of its branches. Id. 

The difference between Christian Scien¬ 
tists and other sects consists in the belief 
of the former regarding disease, which they 
believe can be reduced to a minimum 
through the power of prayer. Id., 635. 

Prayer for those suffering from disease, or 
words of encouragement, or the teaching 
that disease will disappear and physical 
perfection be attained as a result of prayer, 
or that humanity will be brought into 
harmony with God by right thinking and a 
fixed determination to look on the bright 
side of life, does not constitute the practice 
of medicine in the popular sense. Id., 637. 


CHRISTIANITY, The religion estab¬ 
lished by Jesus Christ. 

Christianity has been judicially declared 
to be a part of the common law of Penn¬ 
sylvania ; 11S. A R. 394 ; 5 Binn. 555; of 
New York, 8 Johns. 291; of Connecticut, 2 
Swift, System 821; of Delaware, 2 Harr. 
Del. 553; of Massachusetts, 7 Dane, Abr. 
c. 219, a. 2, 10. See 20 Pick. 200. T«* 

write or speak contemptuously and mali¬ 
ciously against it is an indictable offence; 
Odg. Lib. & SI. 450 ; Cooper, Libel 59, 114. 
See 6 Jur. 529 ; 8 Johns. 290 ; 20 Pick. 206 ; 
2 Lew. 287. 

archbishop Whately, In his preface to the Ele 
meats of Rhetoric, says. “ It has been declared, by 
the highest legal authorities, that 'Christianity Is 
part of the law of the land,’ and, consequently, any 
one who impugns It is liable to prosecution, what 
Is the precise meaning of the above legal maxim > 
do not profess to determine, haring never met »IUi 
any one who could explain It to me ; but evidently 
the mere circumstance that we have religion by law 
established does not of itself Imply the Illegality of 
arguing against that religion.' 1 It seems difficult, 
says an accomplished writer (Townsend, St. Tr. vol. 
11. p, 880), to render more Intelligible a maxim which 
has perplexed so learned a critic. Christianity was 
pronounced to be part of the common law, In con¬ 
tradistinction to the ecclesiastical law, for the pur¬ 
pose of proving that the temporal courts, as well as 
the courts spiritual, had jurisdiction over offences 
against it. Blasphemies against God and religion 
are properly oognlmble by the law of the Ian a, as 
they disturb the foundations on which the peace 
and good order of society rest, root up the principle 
of positive laws and penal restraints, ana remove 
the ohlef sanction for truth, without which no ques¬ 
tion of property could be decided and no criminal 
brought to justice. Christianity Is part of the com¬ 
mon law, as Its root and branch, its majesty and 
pillar—aa much a component part of that law as the 
government and maintenance of social order. The 
Inference of the learned archbishop seems scarcely 
accurate, that all who Impugn this part of the law 
must be prosecuted. It does not follow, because 
Christianity Is part of the law of England, that 
every one who Impugns It la liable to prosecution. 
The manner of and motives for the assault are the 
true teste and criteria. Scoffing, flippant, railing 
comments, not serious arguments, are considered 
offences at common law, and justly punished, be¬ 
cause they shock the pious no less than deprave the 
Ignorant and young. The meaning of Chief Justice 
Hale oannot be expressed more plainly than In his 
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own wor\i* An tnformatton was exhibited against 
Taylor for utertng bleephemous expmesino* 
homMo to o-poat HaJ*. C. J . obeerred that 
' such kin.I of «i. Ul. blasphemous word* were not 
ooly an o!T(>ai>!> t*i <.>od end religion, but a crime 
anlost the law »t*te. and fi'TfnmMnt, and tbere- 
foiY punishable to the cwirt of KlU'i B*®cK For, 
to nr religion I* » chest, U to subvert all those 
obligation* whereby civil nx-wy l* preserved. (hat 
CTuristlaaitj U part of tiro lair* of an*Land, and to 
nf rwi A the Christian religion la to apeak In sub- 
Yertion of the law “ Vonir, 101 To remove all 
WMlblUtr of further doubt, the English oorawlx 
•toaMt on criminal law in their sixth report, n *<5 
{I**! >. ham ihu* desrtyexplaJned ( balr aenae of the 
^lebrated passage “The meaning of the expree- 
•ten uaed by Lord Hale, that 1 Christianity wan par 
ee) of the lawn oT England, though often cited In 
Subsequent oases. h*A we think, been much misun¬ 
derstood. It appeal* to us that the expression can 
only mean either that, aa a greet part cl the eecuri 
ties of our legal eyetem consist of Judicial and 
official ^ th » sworn upon the Gospels, Christianity 
b ckwely interwoven with our municipal law. or 
that the laws of England, like ail municipal laws of 
a Christian o. untry. innet. upou principles of gene¬ 
ral Jurisprudence be aubserrient to the positive 
rules of ChnsCanity In this sense. Christianity 
may justlv be a*'d to be Incorporated with the law 
of England so as t o form parcel of It; and It was 
probably in this that Lord Hale Intended the 

expression shounl be understood. At aU events. In 
whatever sense i he expression la to be understood. 
It does out appear to us to supply any reason In 
favor of the rule that arguments may not be used 
against it. for ti Ls not criminal to speak or write 
<nther against the common law of England, gene¬ 
rally or against particular portions of It, provided 
It be not done in such a manner as to endanger the 


public peace by exciting forcible » « . —> 

rK«.f the statement that Christianity ls parcel of the 
law of England, which has been so often urged In 
Justification of laws against blasphemy, however 
true it may be as a general proposition, certainly 
furnishes no additional argument for the propriety 
of such laws.' If blasphemy mean a railing aeon- 
satlon. then it la, and ought to be, forbidden; Heard. 
Lib. A Si 4 338. See 2 How. 1»7, 197: 11 6. A B 8M : 
8 Johns. SO; 10 Ark. 859; > Harr. DeL SB, 66B ■ 81 
Am L Reg 201 , 333, 687; M id. 817. See Cooley, 
Const Lim 

CHRISTIAN NAME. The baptismal 
name distinct from the surname. It has 
been said from the bench that a Christian 
name may consist of a single letter. Whar¬ 
ton. See Name. 

CHURCH. A society of persons who 
profess the Christian religion. 7 
§06, 214; 10 Pick. 103; 8 Pa. 282 ; 81 id, 9. 

The nlace where such persons regularly 
assemble for worship. 3 Tex, 288. 


Tbs term church includes the chancel, 
body of the church. Hamm. N. P. 804; 8 Tex. 

By the Engiiwh law. the terms church or <*yi and 
church yard, are expressly recognised as m them¬ 
selves correct and technical des cri ptions of the 
building and place, even In criminal proceedings; 8 
B. 4 0»; 1 Salk. 266; 11 Co .Kb; 8Esp. 1,807 

Burglary may be committed in a ehurch, 
at common law ; 3 Cox, Cr. Caa. 581. The 
church of England is not deemed a corpora¬ 
tion aggregate ; but the church in any par¬ 
ticular place is so considered, for the pur¬ 
poses at least of receiving a gift of lands ; 0 
Cm. 292 ; 2 Conn. 287 ; 3 Vt. 400 ; 2 Rich. 
Eq. 192. See'9 Maas. 44; 11 Pick. 495; 1 
Me. 288 ; 4 la. 252 ; 8 Tex. 288 ; 2 Md. 
Ch. Dec. 143. 

As to the right of succession to glebe 
lands, see 0 Cra. 43, 292 ; 9 Wheat. 468 ; or 
other church property, see 18 N. T. 896. 
As to the power of a church to make by¬ 
laws, etc., under local statutes, see 5 
B. A R. 510; 3 Pa. 282 ; 4 Des. 578; 80 
Vt. 506 ; 5 Cush. 412. Acquiescence in and 
use of a constitution for over 50 years 
makes it valid and binding on the society ; 
156 Pa. 119; 98 Mich. 279. 

Controversies in the civil courts concern¬ 
ing property rights of religious societies are 
generally to be decided by a re fer en ce to 
one or more of three propositions:— 

(1st) Was the property or fund, which is 
in question, devoted, by the express terms 
of tiie gift, grant, or sale, by wnioh it was 
acquired, to the support of any specific reli¬ 
gious doctrine or belief, or was ft acquired 
for the general use of the society for reli¬ 
gious purposes, with no other limitation 7 
(2d.) Is the society which owned it of 
strictly congregational or independent form 
of church government, owing no submis¬ 
sion to any organization outside the congre¬ 
gation ? 

(8d.) Or is it one of a number of such so* 
cieties, united to form a more general body 
of churches, with anoleirimrtipad control in 
the general association over the members 
and societies of which it is composed 7 
In the first dam of oases, the court will, 
when necessary to protect the trust to whioh 


the property has been devoted, inquire into 
the religious faith or practioe of the parties 
claiming its use or control, and will see 
that it ah all not be diverted from that trust. 

If the property was acquired in the 
ordinary way of purchase, or gift, for the 
use of a religious society, the court will 
inquire who constitute that society, or its 
legitimate successors, and award to them 
the use of the property. 

In case of the independent order of the 
congregation, this is to be determined bv 
the majority of the society, or by such 
organisation of the society as, by its own 
rules, constitute its government. 

In the class of cases in which property 
has been acquired in the same way by a 
society winch constitutes a subordinate 
part of a general religious organization with 
established tribunals for ecclesiastical gov¬ 
ernment, these tribunals must decide all 
questions of faith, discipline, rule, custom, 
or ecclesiastical government. 

In such cases where the right of property 
in the civil court is dependent on the ques¬ 
tion of doctrine, discipline, ecclesiastical 
law, rule, or custom, or church government, 
and that has been decided by the highest 
tribunal within the organization to which 
it has been carried, the civil oourt will 
accept that decision as conclusive, and be 
governed by it in its application to the case 
before it; Watson v. Jones, 13 WalL 680; 
8. c. 11 Am. L. Reg. 430 ; with a full note 
by Jndge Rod Held. Bee 6 Ohio Cir. Ct. R. 
60 ; 146 Ill. 899. 

See a learned and full article on the law 
of church corporations; 12 Am . L. Reg. 
N.s. 201,829,637. See also 15 id. 264 ; 92 Ill. 
463 ;88 Pa. 60, 608 ; 89 id. 07; 103U.S. 330; 
81 Wis. 874; 18 Lewy. Rep. Ann. 198; 
K yn ett, ReL Corp. 

where it is apparent from the charter of 
a church that it is in full connection with 
a synodical body, and not independent of 
it as a congregation, those who secede, 
whether a majority or not, lose all right 
and privilege to the corporate property, 
and those who remain hola them ; 10 Paige 
627. Where property is devoted under a 
trust to a particular religious faith or form 
of church government, those who adhere, 
however small in numbers, are entitled to 
its use, as against those who abandon the 
doctrines of church government; 1 Speer, 
Eq. 87; 41 Pa. 9; 4 N. J. 653; 1 Kern. 
243 ; 6 Ohio 863; 98 Mass. 65: 7 Paige 281; 
8 Meriv. 264; 91 Tenn. 803. See National 
Church. 

CHURCH OF ENGLAND. The 

church established and endowed by law aa 
the national Church of England. This church 
for more than 900 years nad been governed 
by prelates who received their permission for 
consecration from the papal court. In the 
Reformation the authority of Rome was 
denied, and in 1534 the church was formally 
established. The doctrines of the Churcn 
of England are those commonly held by the 
evangelical denominations except that it 
holds to the necessity of episcopal ordination 
for the valid consecration of the sacraments. 
Stand. Diet. 

CHURCH RATE. A trihute by which 
the expenses of the church are to be 
defrayed. They are to be laid by the 
parisliioners, in England, and may be recov¬ 
ered before two justices, or in the ecclesi¬ 
astical court. Wharton, Diet. 

CHURCH - WARDEN. An officer 
whose duty it is to take care of or guard 
the church. 

They are taken to be a kind of corporation In 
favor of the church for some purpoeee: they may 
have In that name, property In goods and chattels, 
and bring actions for them for the use and benefit 
of the church, but may not waste the church prop¬ 
erty, and are liable to be called to account; SSteph. 
Oam. BO; 1 Bla. Com. 8M ; CoweL 

These officers are created in some ecclesi¬ 
astical corporations by the charter, and 
their rights and duties are definitely ex¬ 
plained. In England, it is said, their prin¬ 
cipal duties are to take care of the church 
or building, the utensils and furniture, the 
ohuroh-yard, certain matters of good order 
oonoerning the church and church-yard, 


the endowments of the church : Bacon. 
Abr. By the common law, the capacity or 
church-wardens to hold property for the 
church is Limited to personal property ; 9 
Cra- 43. 

CHURL. See Ceorl. 

CIDER. Cider ’’ is a strong drink, a 
beverage , in do sense a necessity more than 
is beer or wine. It is as distinctly a beverage 
aa either beer or wine True, it is not as 
intoxicating, but its classification as a 
beverage is as distinct aa cither of the others, 
and not the less certain 112 Ky 360, 65 
S W. 795. 

CINQUE FORTS. The five ports of 
England which lie towards France. 

These ports, on account of their Importance as 
defences to the kingdom, early had oertaiD privi¬ 
leges granted them, and lo recompense were bound 
to furnish a certain number of ships and men to 
serve on the king's summons once in each year. 
"The service that the barons of the Cinque Forts 
acknowledge to owe ; upon the king's summons, U 
it happen, to attend with their ships fifteen 
days at their own cost and charges, and so Iom 
as the king pleases, at his own charge;' 1 Cow ©I 
For(us. The Clnnue Ports, under the ordl 
nance of Henry HI In were Hastings, Dover. 
Sandwich, Hythe and Romney, sod Wim-htlsee and 
Rye; 1 Social England 412. The two latter are 
sometime* reckoned ports of Sandwich ; and the 
other of the Cinque Porta have ports appended to 
them in like manner. The Cinque Ports had a Lord 
Warden, who had a peculiar Jurisdiction, sending 
out writs in his own name. This office is still main¬ 
tained, and in August, 1886, the Marquis of Salis¬ 
bury, then Prime Minister, was inducted into the 
office with much ceremony. 

The first admiralty jurisdiction In s o mewhat 
modern form appears to have been committed to 
the Lord Warden and BaUi/fs of the Cinque Ports. 
The constitution of these ports into a confederacy 
for the supply and maintenance of the navy was 
due to Edward the Confessor. Edward I. confirmed 
their charter. The last charter was in 1068. Their 
courts had civil, criminal, equity, and Admiralty 
Jurisdiction and were not subject to the courts at 
Westminster. Bee the charters In Jeakes 1 Char¬ 
ters of the Cinque Porte. Bee Inderwick's The King’s 
Peace. 

The jurisdiction was abolished by 18 ft IB Viet. e. 
48; 80 « 21 Viet. c. 1. The representatives in parlia¬ 
ment and the Inhabitants of the Cinque Ports were 
each termed barons ; firande ; Cowel; Termex d* 
la Ley 

CIPHER. See Telegraph. 

CTRCAR. In Hindu Law. Head of 
affaire ; the state or government; a grand 
division of a province ; a headman. A 
name used by Europeans in Bengal to 
denote the Hindu writer and accountant 
employed by themselves or in the pubLio 
offices. Wharton ; Black, L. Diet. 

CIRCUIT. A division of the country, 
appointed for a particular judge to visit 
for the trial of causes or for the adminis- 
tration of justice. See 3 Bla. Com. 58. 


Courts are held In each of the 
periods, by 


circuits, at stated 


Judges assigned for that purpose : 8 
Bteph Com. 821. The United States are divided 
into nine circuits ; 1 Kent 801. 

The term is often applied, perhaps, to the period!* 
cal Journeys of the Judges through their various 
circuits. The Judges, or, in England, oommJsskmars 
of assize nisi print, are said to make their circuit; 
8 Bla. Com. 67. The custom is of ancient origin. In 
x. d. 1170, justices In eyre were appointed, with dele- 

K ted powers from the aula regie, being held mem- 
re or that court, and directed to make the circuit 
of the kingdom once in seven years. See Inder- 
wick. The King's Peace 00. 

The custom fa still retained In some of the states, 
as well as In England, as, for example, in Massa¬ 
chusetts, where the Judges sit in succession In the 
various counties of the state, and the full bench of 
the supreme court, by the arrangement of law terms, 
makes a complete circuit of the state once in each 
year. Bee, generally, 8 Bteph. Com. 221 et teg.; 1 
Kent 801. 

CIRCUIT COURTS. In American 
Law. Courts whose jurisdiction extends 
over several counties or districts, and of 
which terms are held in the various coun¬ 
ties or districts to which their jurisdiction 
extends. 

Hie term is applied distinctively to a class of the 
federal courts of the United States, of which terms 
are held In two or more places successively In the 
various circuits Into which the whole country Is di¬ 
vided for this purpose; see 1 Kent 801 ; Co own or 
thx Ufttkd Statxs; and. In some of the states, to 
courts of general jurisdiction of which terms are 
held In the various counties or districts of the state. 
Bach courts sit In some as court# of nisi 

prtus, In others, either at nisi prlus or in banc. 
They may have an equity as well as a oommon-law 
Jarisdlotfoo, and may be both civil and criminal 
courts, 'rive systems of the various states are widely 
different In these respects ; and reference most be 
had to the articles on the different states for an ex¬ 
planation of the system adapted In each. The term 


CIRCUIT COURT OF APPEALS 
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la unknown m the classification of English courts, 
and conveys a different idea In the various states In 
which It la adopted as the designation of a court or 
class of courts, although the constitution of such 
courts. In many Instances, Is quite analogous to that 
of the English courts of asstse and nisi prlus. 

Circuit Judge. Excepting criminal 
courts and judges thereof, the words “circuit 
court” embrace courts having similar juris¬ 
diction, in whole or in part, to that of “cir¬ 
cuit courts” ; and the words “circuit judge” 
embrace judges of either of said courts. 
Section 732, subsection 14, Civil Code of 
Kentucky. 

CLECTJXT COURT OF APPEALS. 
See Courts of the United States. 

OIBCUTTY OF AUTlON. Indirect¬ 
ly obtaining, by means of a subsequent ac¬ 
tion, a result which may be reached in an 
action already pending. 

This is particularly obnoxious to the law, 
as tending to multiply suits; 4 Cow. 682. 

CIRCULATION. See General Circu¬ 

lation. 

CIRCUMDUCTION. In Scotch 
Law. A closing of the period for lodging 
papers, or doing any other act required in 
a cause. Paterson, Comp. 

CIRCUMSPECTE AGATIS. A royal 
writ issued by Edward I, which subsequently 
became a statute, and the object of which 
was to ascertain the boundaries in some par¬ 
ticulars between ecclesiastical and temporal 
jurisdiction. The Btatute known as articuli 
den passed in the reign of Edward II dealt 
with the same subject. Burrill; Reeves, 
Hist. Eng. Law, See Articuli Cleri. 

CIRCUMSTANCES. The particulars 
which accompany an act. The surround¬ 
ings at the commission of an act. 

The facta proved are either possible or impossible, 
ordinary and probable or extraordinary and im¬ 
probable, recent or ancient; they may have hap¬ 
pened near us, or afar off; they are public or pri¬ 
vate, permanent or transitory, clear and Ample or 
complicated ; they are always accompanied by cir¬ 
cumstances which more or lees Influence the mind 
In forming a judgment. And in some instances 
these circumstances assume the character of Irre¬ 
sistible evidence: where, for example, a woman 
was found dead In a room, with every mark of 
having met with a violent death, the presence of 
another person at the scene of action was made 
manifest by the bloody mark of a left hand visible 
on her left arm ; 14 How. St. Tr. IBM: Greenl. Ev. 
18 a. These points ought to be carefully examined, 
in order to form a correct opinion. The first ques¬ 
tion ought to be. Is the fact possible f If so, are 
there any circumstances which render it Impossible T 
If the facta are Impossible, the witness ought not to 
be credited. If, for example, a man should swear 
that he saw the deceased snoot himself with his own 
pistol, and, upon an examination of the hall which 
killed him, it should be found too large to enter Into 
the pistol, the witness ought not to ne credited ; 1 
Stars. Ev. 806; or If one should swear that another 
had been guilty of an Impossible crime. 

CIRCUMSTANTIAL EVIDENCE. 

In the absence of positive proof, but where 
there is circumstantial evidence of the corpus 
delicti , it is not error to submit to the jury the 
question of defendant's guilt with the in¬ 
struction that the circumstantial evidence 
must be such as to satisfy the jury beyond 
a reasonable doubt that the corpus delicti 
has been established. 205 U. S. 86. See 
Evidence. See Real Evidence. 

CIRCUMSTANTIBUS. See Tat.es. 

CIRCUMVENTION. In Sootoh 
Law. Any act of fraud whereby a person 
is reduced to a deed by decreet. Tech. 
Diet. It has the same sense in the civil law. 
Dig. 50. 17. 49. 155; id. 12. 6. 6. 2; id. 41. 
2. 34. 

CIT ACION. In Spanish Law. The 
order of a legal tribunal directing an in¬ 
dividual against whom a suit haa been in¬ 
stituted to appear and defend it within a 
given time. It is synonymous with the 
term emplazamiento in the old Spanish 
law, and the in jus vocatio of the Roman 
law. 

CTTATIO AD RBAS8UMENDAM 
CAUSAM. In Civil Law. The name 
of a citation, which issued when a party 
died pending a suit, against the heir of the 
defendant, or, when the plaintiff died, for 
the heir of the plaintiff. Our bill of re¬ 
vivor is probably Dorrowed from this pro¬ 
ceeding. 


CITATION (Lat. ext are, to call, to sum¬ 
mon). In Practice, a writ issued out 
of a court of competent jurisdiction, com¬ 
manding a person therein named to appear 
on a day named and do something therein 
mentioned, or show cause why he should 
not. Proctor, Pract. 

The act by which a person is so sum¬ 
moned or cited. 

Id the ecclesiastical law, the citation Is the be¬ 
ginning and foundation of the whole cause, and Is 
said to have six requisites, namely : the Insertion of 
the name of the Judge, of the promovert, of the lm- 
pugnant, of the cause of suit, of the place, endof 
the time of appearance: to which may be added 
the affixing the seal of the court, and the name of 
the register or his deputy. 1 Brown, Civ. Law 468, 
464; Ayllffe, Parerg. xlifi. 176; Hall, Adm. Pr. 6 : 
Merlin. RCp. 

The process issued in courts of probate 
and admiralty courts. It is usually the 
original process in any proceeding where 
used, ana is in that respect analogous to 
the writ of capias or summons at law, and 
the subpoena in chancery. 

In Scotch Practice. The calling of a 
party to an action done by an officer of the 
court under a proper warrant. 

The service of a writ or bill of summons. 
Paterson, Comp. 

CITATION OF AUTHORITIES. 

The production of or reference to the text 
of acts of legislatures, treatises, or cases of 
similar nature decided by the courts, in 
order to support propositions advanced. 

As the knowledge of the law is to a great 
degree a knowledge of precedents, it fol¬ 
lows that there must be necessarily a fre¬ 
quent reference to these preceding deci¬ 
sions to obtain support for propositions ad¬ 
vanced as being statements of what the 
law is. Constant reference to the law as 
l it is enacted is, oif course, necessary. Ref¬ 
erences to the works of legal writers are 
also desirable for elucidation and explana¬ 
tion of doubtful points of law. 

In the United States, the laws of the 
general government are generally cited by 
their date : as, Act of Sept. 24, 1789, § 85; 
or, Act of 1819, c. 170; or by reference to 
the statutes, as 24 Stat. L. 505; or by the 
section of the Revised Statutes of 1878, or its 
supplements. The same practice prevail 
in Pennsylvania, and in most of the other 
states, when the date of the statute is im¬ 
portant. Otherwise, in most of the states, 
reference is made to the revised code of 
laws or the official publication of the laws: 
as, Va. Rev. Code, c. 28; N. Y. Rev. Stat. 
8th ed. 400. Books of reports and text¬ 
books are generally cited by the number 
of the volume and page: as, 2 Washburn, 

R. F 350 ; 4 Pa. 60. Sometimes, however, 
the paragraphs are numbered, and refer¬ 
ence is made to the paragraphs: as, Story, 
Bailm. § 494; Gould, PL o. 5, § 80. 

The civilians on the continent of Europe, 
in referring to the Institutes, Code, and 
Pandects or Digest, usually give the num- i 
ber, not of the book, but of the law, and 
the first word of the title to which it be¬ 
longs ; and, as there are more than a thou¬ 
sand of these, it is no easy task for one not 
thoroughly acquainted with those collec¬ 
tions to find the place to which reference 
is made. The American wriiers generally 
follow the natural mode of reference, by 
putting down the name of the collection, 
and then the number of the book, title, 
law, and section. For example, Inst. 4.15. 

2. signifies Institutes, book 4, title 15, and 
section 2; Dig. 41. 9. 1. 3. means Digest, 
book 41, title 9, law 1, section 8 ; Dig. pro 
dots , or ff pro dote , signifies section 8 , law 
1, of the book and title of the Digest or 
Pandects entitled pro dote. It is proper to 
remark that Dig. and ff are equivalent: 
the former signifies Digest, and the latter 
—which is a careless mode of writing the 
Greek letter it, the first letter of the word 
irav&tKTQi —signifies Pandects; and the Di- i 
gest and Pandects are different names for 
one and the same thing. The Code is cited 
in the same way. The Novels are cited by 
their number, with that of the chapter ana 
paragraph: for example, Nov. 185. 2. 4. 
for NovtUa Justiniani 185, oapite 2, para- 
ffrapho 4. Novels are also quoted by the 
Collation, the title, chapter, and paragraph,! 


as follows: ife Authcntico, Collations 1, 
titulo 1, cap. 281. The Authentics are 
quoted by their first words, after which is 
set down the title of the Code under which 
they are placed: for example, Authentica, 
eum testator. Codice ad legem fascidiam. 
See Mackeldey, Civ. Law § 65 ; Domat, 
Civ. Law, Cush. ed. Index. 

The system of citations In the for a s co t end the 
last editions of this work differs somewhat from 
that adopted In the earlier editions, in order that 
suoh citation might occupy as little space os pos¬ 
sible. The briefest possible citation, that will avoid 
ambiguity, has been adopted In this work; the 
table of abbreviations (see Akhkevlatioxb) gives 
the full name of the book or volume of reports re¬ 
ferred to. 

Statutea of the various states will be cited by 
giving the number of the volume (where there are 
more volumes than one), the name of the state 
(using the common geographical abbreviation), the 
designation of the code, and the page where the 
statute or provision in consideration is found : thus, 
1 N. T. Rev. 8tat. 4th ed. 68. To this it Is desirable 
to add, when regard for space allows, the chapter 
and section of the statute referred to. In some 
cases the system of citing state statutes adopted 
In Stlmson's Am. Stat. taw Is resorted to, ana the 
statutes of a state are referred to by the name of 
the spate, the year, the page or chapter and section 
by number, omitting toe letters c., p.. and s. or| : 
thus, R. I. 1890, 66. 12., meaning Rhode Island Laws, 
18GS, chap. 06, | 12. 

United States statutes, and statutes of the states 
not Included in the codified collection of the state, 
are cited a a statutes of the year in which they were 
enacted, or by the proper section of the Revised 
Statutes. 

English statutes are referred to by Indicating the 
year of the reign in which they were enacted, the 
chapter and section : thus, 17 & 18 Viet. c. 96, S 2 

Text-books are referred to by giving the number 
of the volume (where there are more volumes than 
one), and the name of the author, with an abbrevia¬ 
tion of the title of the work sufficiently extended to 
distinguish it from other works by the same author, 
and to indicate the class of subjects of which It 
treats : thus, 2 Story, Const. 

Where an edition is referred to which has been 
prepared by other persons than the authors, or 
where an edition subsequent to the first is referred 
to, this fact Is sometimes indicated, and the page, 
section, or paragraph of the edition cited Is given : 
thus, Angml & A. Corp., Lothrop ed. 96; Smith, 
Lead. Cas., 6th Hare & W. ed. 178. The various edi¬ 
tions of Blacks tone's Commentaries, however, have 
the editor's name preceding the title of the book: 
thus Sharswood, Bla. Com. ; Coleridge, BLa. Com.; 
wherever the reference is to a note by the editor 
cited ; otherwise the reference is merely to Black- 
stone. 

Reports of the Federal courts of the United States, 
and of the English, Irish, and Scotch courts, are 
cited by the names of the reporters: thus, 8 Cra. 
96; 5 East Ml; or, in later reports, the official method 
of citation is used. In a few instances, common 
usage has given a distinctive name to a series; and 
wherever this la the case such name has been 
adopted ; as, Term ; C. B.; Exch. 

The reports of the state courts are cited by tbs 
name of the state, wherever a series of such reports 
has been recognised as existing : thus, 6 UL <9; SI 
Pa. 96; and the same rule applies to citations of tbs 
reports of provincial courts: thus, 6 Low, C. 167. 
The later volumes of reports of the supreme court 
of the United 8tetes are cited by their serial num¬ 
ber : thus, 181 U. S. 

Otherwise, the reporter’s name is used ; thus, * 
Rawle 28, or an abbreviation of it; as 11 Pick. » 
This rule extends also to the provincial reports: 
and the principle is applied to the decisions of 
Scotch and Irish cases, except In later case s, when 
the official method Is adopted. 

Where the seme reporter reports decisions In 
courts both of law and equity, an additional abbre¬ 
viation, usually to equity reports and sometimes to 
law reports, indicates which aeries la meant: thus, 
8 Ired. EqT»7 ; 14 N. J. L. 42. - 

For a list of abbreviations as used in this book, 
and as commonly used in legal books, see Ahbotia- 
no mb. 


CITE. To summon; to command the 

f presence of a person ; to notify a person of 
egal proceedings against him ana require 
his appearance thereto. Black, L. Diet. 

To name or quote, for argument or 
exemplification, as to cite a case or authority. 
Stand. Diet. 

CITIZEN. In English Law. An in¬ 
habitant of a city. 1 Rolle, Abr. 188. The 
representative of a city, in parliament. 1 
Bla. Com. 174. 


In American Law. One who, under 
the constitution and laws of the United 
States, has a right to vote for representa¬ 
tives in congress, and other public officers, 
and who is qualified to fill offices in the 
gift of the people. 

All persona bom or naturalized in the 
United States, a,nd subject to the jurisdic¬ 
tion thereof, are citizens of the United 
States and of the state wherein they reside; 
xiV. Amendment, U. 8. Const. 

Oqe of the sovereign people. A consti¬ 
tuent member of the sovereignty, synony¬ 
mous with the people. 19 How. 404. 
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A member of the civil state entitled to 
all its privilege®. Cooler. Const. Lim. 77. 
See 93 U. S. M3; 31 Will. 162 ; Web. Cit. 
43. 

Citizens are either native-born or natur¬ 
alised. Native citizens may fill any offloe ; 
naturalized citizens may be elected or ap¬ 
pointed to any office under the constitution 
of the United States, except the offloea of 
president and vice-president. 

Neither Chinese nor Japanese can become 
citizens ; 5 Sawr. 155 : 21 Fed. Rep. 905 ; 
63 id. 136 ; 71 id. 374 : U. S. Stat, L. 29 ; un¬ 
less born within this country, of resident 
parents not engaged in the aiplomatio ser¬ 
vice ; 10 Sawy. 653. The constitution of the 
United States (art. 4, e. 2' provides that' 1 the 
citizens of oach state shall be entitled to all 
the privileges and immunities of citizens in 
the several states." These are privileges 
which in their nature are fundamental; 
which belong of right to the citizens of all 
free states, and which have, at all times, 
been enjoyed by the citizens of the several 
states; 4 Wash. C. C. 880. The supreme 
court will not define these, but will decide 
each case as it arises ; 12 Wall. 418 ; 94 U. 8. 
39; 18 How. 591 ; see 87 N. J. 106; 65 IlL 
185 ; 16 Wall. 38,130 ; 8 id. 168 ; 18 id. 129 ; 
92 U. S. 543. The term citizen in the consti¬ 
tution applies only to natural persons; 8 
Wall. 168 ; 1 Wood 85; 48 Ill. 173; 18 Pet, 
519. 

Where a foreigner takes the oath declar¬ 
ing his intention of becoming a citizen of 
the United States, his minor sons thereby 
acquire an inchoate status as citizens, and if 
they attain majority before their father com¬ 
pletes his naturalization, they are capable 
of becoming citizens by other means t h an 
the direct application provided for by the 
naturalization laws ; 143 U. S. 185 ; but the 
illegitimate minor children of a naturalized 
citizen do not become citizens at the time 
he is naturalized ; Lvnch, Nat. and Cit, 16, 
Free persons of color, boro in the United 
States, were always entitled to be regarded 
as citizens ; 1 Abb. U. S. 28; but Bee 19 How. 
393. Negroes boro within the United States 
are citizens ; 2 Bond 389 ; Chase's Dec, 157 
(but not before the 14th Amendment; 19 
How. 393 ; 10 Bush 681); but the child of 
a member of one of the Indian tribes within 
the United States is not a citizen, though 
born in the United States; 2 Sawy. 118 ; 1 
Dill. 444; and although the parents have 
given up their tribal relations they cannot 
become citizens until they are first natur¬ 
alized ; 112' U. S. 108. The fact that an 
unnaturalized person of foreign birth is en¬ 
abled by a state statute to vote and hold 
office does not make him a citizen ; 4 DilL 
425. 

The ape of the person does not affect his 
citizenship, though it may his political 
rights; 1 Abb. L. Diet. 224; nor tne sex ; 
ibid.; 21 Wall. 162 ; 92 U. S. 214 ; 1 Mc¬ 
Arthur 169; the right to vote and the 
right to hold office are not necessary con¬ 
stituents of citizenship; 21 Wall. 162; 43 
Cal. 43. 

All natives are not citizens of the United 
States: the descendants of the aborigines 
are not entitled to the rights of citizens; 
see supra; also 112 U. S. 108. Anterior to the 
adoption of the constitution of the United 
States, each state had the right to make 
citizens of such persons as it pleased. 

A citizen of tne United States residing in 
any of the states of the Union is a citizen 
of that state ; 6 Pet. 761 ; Paine 594 ; 6 
Rob. 33 ; 12 Blatch. 820; 1 Brock. 891; 1 
Paige, Ch. 183. 

Tne child of American parents born in 
a foreign country, on board an American 
ahip of which his father was the captain, is 
a citizen of the United States; 5 Blatch. 
16 ; and so is a child bom abroad whose 
father was at the time acitizen of the United 
States residing abroad ; 18 Op. Att.-Oen. 
91; 45 la. 99. See 58 Me. 8Mt ; and so if 
both parents are citizens and reside abroad 
but nave not renounced their citizenahiD: 
50 Fed. Rep. 310. F 

A person may be a citizen for commer- 
and not for political purposes; 

All persons who deserted the naval or 


military service of the United States, and 
did not return there to within sixty days 
after the issuance of the proclamation of 
the president, dated March 11, 1865, are 
deemed to have voluntarily relinquished 
and forfeited their rights of citizenship, and 
shall forever be incapable of holding any 
offloe of trust or profit under the United 
States, or of exercising any rights of citi¬ 
zenship thereof; U. S. Rev. Stat. § 1996. 

As to citizenship as acquired by natural¬ 
isation, see Allegiance; Naturalization ; 
Auden. 

Citizen and resident (?. u.) sre 
not synonymous, and in some cases the dis¬ 
tinction is important (cf. 248 U.' S. 470). 
252 U. S. 78. 

Citizenship, not residence, confers the 
right to sue in the Federal courts; 68 Fed. 
Rep. 878. See Reno. Non-Residents, c. vii. 
'Corporations are citizens of the state hy 
which they are created, irrespective of 
the oitixenship of their members ; 8 Wall. 
168; 106 U. 8. 116. If two corporations 
created by different states, are consolidated 
each still retains its own citizenship for 
purposes of suit; 186 U. 8. 856; 66 Fed. 
Rep. 655. 8eeReno. Non-Residents, § 104. 

There is an indisputable legal presump¬ 
tion that a state corporation, when sued or 
suing in a circuit court of the United 
States, is composed of citizens of the state 
which created it. A railroad company 
organized under the laws of one state and 
authorized by its own state, may accept 
authority from another state to extend its 
railroad into such state and to control rail¬ 
roads therein. Such corporations may be 
treated by each of the states as domestic 
corporations. The presumption that a cor¬ 
poration is composed of citizens of the 
state which created it accompanies it when 
it does business in another state, and it 
may sue or be sued in the Federal courts in 
such other state as a citizen of the state of 
its original creation ; 161 U. S. 545. 

CITY. In England. An incorporated 
town or borough which is or has been the 
see of a bishop. Go. Litt. 108; 1 Bla. Com. 
114; Cowel. 

A large town incorporated with certain 
privileges. The inhabitants of a city. The 
citizens. Worcester, Diet. 

Although the first definition hare given is a&so- 
tloned by such high authority, It Is questionable U 
It Is to its character as a city, even In Eng¬ 

land, that It has been at any time a see; and It cer¬ 
tainly retains its character of a city after it has lost 
its ecclesiastical character; 1 Steph. Com. JIB; l Bla. 
Com. 114; and In the United States it Is clearly un¬ 
necessary that It should ever have possessed this 
character. Originally, this word did not signify a 
town, but a portion of mankind who lived under 
the same government—what the Romans called 
civitas, ana the Greeks ; whence the word 
poUteia civitaa sew reipubliccc. status et admtsis 
tratio. Toulller, Dr. Civ. Fr. 1.1, t. 1, n. 808 ; Hen- 
rlon de Pansey, Pouvoir Municipal , pp. 86, 87. 

CIVIL. In contradistinction to barbar¬ 
ous or savage, indicates a state of society 
reduced to order and regular government; 
thus, we speak of civil life, civil society, 
oivil government, and civil liberty. In 
contradistinction to criminal, to indicate 
the private rights and remedies of men, as 
members of the community, in contrast to 
those which are public and relate to the 
government: thus, we speak of civil pro¬ 
cess and criminal process, civil jurisdiction 
and criminal jurisdiction. 

It is also used in contradistinction to 
military or ecclesiastical , to natural or for¬ 
eign; thus, we speak of a civil station, as 
opposed to a military or an ecclesiastical 
station ; a civil death, as opposed to a nat¬ 
ural death; a civil war, as opposed to a 
foreign war; Stoiy, Const. § 789 ; 1 Bla. 
Com. 6,125, 251 ; Montesquieu, Sp. of Laws, 

b. 1, c. 8; Rutherforth, InBt. b. 2, c. 2; id. 

c. 8; id. c. 8. p. 359; Heineccius, Elem. 
Jurisp. Nat. b. 2, cli. 6. 

CIVIL ACTION. In Practice. 

In the Civil Law.—A personal action 
which is instituted to compel payment, or 
the doing some other thing which is purely 
civiL Pothier, Introd. Gen. aux Coni. 
110. 

At Coxmon Law.—A n action which hns 
for its object the recovery of private or 


civil rights or compensation for their infrac¬ 
tion. See Action. 

CIVIL COMMOTION. An insurrec¬ 
tion of the people for general purposes, 
though it may not amount to rebellion 
where there is an usurped power. 2 Marsh. 
798. 


In the printed proposals which are considered as 
making a part of the contract of Insurance against 
fire, Ills declared that the Insurance oompauy will 
not make good any toes happening by any civil com¬ 
motion. 

CIVIL CONTEMPT. "Civil con¬ 
tempt” is a failure of one to do something 
under order of court for the benefit of a 
party litigant. 141 Ky. 461, 133 8. W. 206. 

"Civil contempts” are those quasi con¬ 
tempts which consist in failing to do some 
thing which the eontemnor is ordered by the 
court to do for the benefit or advantage of 
another party to the proceedings before the 
court, while "criminal contempts” are all 
those acts in disrespect of the court or of its 
procees, or which obstruct the administration 
of justice or tend to bring the court into 
disrespect. 92 Ky. 449, 17 S. W. 435. 
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CiVJLL DAMAGE ACTS. Actsi 
in many of the United States whicl 
vide an action for damages against a vender 
of intoxicating liquors, on behalf of the 
wife or family of a person who has sus¬ 
tained injuries by reason of his intoxica¬ 
tion. Such an act, even if it allows an 
action against the owner on the property 
where the liquor was sold, without evi¬ 
dence that he authorized the sale, is con¬ 
stitutional ; 74 N. Y. 509. See also 54 N. 
H. 117 ; 130 Mass. 158 ; 83 Wis. 570 ; 48 Vt 
628. Where the owner of a building had 
no knowledge as to how his premises were 
used, lie is nevertheless liable where his 
agent rents it for the sale of intoxicating 
liquors; 131 N. Y. 586. See 72 III. 133. 
The act in New York creates a new right 
of action, viz., for injury to the “ means of 
support; ” it is not necessary that the in¬ 
jury should be one remediable at common 
law; 74 N. Y. 526. Injury to means of sup¬ 
port is not necessarily deprivation of the 
oare necessities of life, but any substantial 
subtraction from the maintenance suitable 
to the man’s business and condition in life ; 
48 Ill. App. 869. The Indiana act is con¬ 
stitutional, even though the liquor-seller 
was licensed ; 57 Ind. 171. So In 41 Mich. 
475, If the death of the husband can be 
traced to an intervening cause, the liquor- 
seller is not liable; 84 III. 195 ; s. c. 25 Am. 
Rep. 446 ; 54 Ind. 559. Damages for in¬ 
juries resulting in death cannot be re¬ 
covered ; 35 Ohio St. 850 ; 6. C. 35 Am . Rep. 
598, 601 ; contra , 9 Neb. 304 ; 4 Hun 73o; 
87 N. Y. 403 ; 106 Ill. 203 ; 54 N. H. 117 ; 
46 la. 195: but Bee 5 Hun 530; 8 id. 128; 
146 Pa. 610. In some states exemplary 
damages can be recovered; 60 la. 84; 
67 Me. 617 ; 33 Ohio St. 444 ; contra, 6 Neb. 
804 ; 48 la. 588. The fact that the wife 
had bought liquor from the defendant under 
compulsion, or in order to keep her hue- 
bana at home, does not defeat her right; 
ibid. See, generally, 20 Alh. L. J. 204; 48 
Ill. App.'809. 


CIVIL DEATH. That change of state 
of a person which is considered in the law 
as equivalent to death. See Death. 

CIVIL INJURY. An infringement or 
privation of some civil right, and whieh is a 
subject for civil redress or compensation; 
as distinguished from a crime, which is a 
subject for punishment Bee Private Wrongs 

CIVIL LAW. This term is generally 
used to designate the Roman jurisprudemoe, 
jus civile Romanorum. 


In Itfi most extensive sense, the term Roman Law 
comprises all those legal rules and principles which 
wero In force among tne Romans, without reference 
to the time when they were adopted. But in a 
more restricted sense we understand by It the law 
compiled under tho auspices of the Emperor Jus¬ 
tinian, and which are still In force In many of the 
states of modern Europe, and to which all refer as 
authority or written reason. 

The anciont leget curiata are said to have been 
collected In the tlmo of Tarquin, the last of the 
kings, by a pan tifex ntaximua at the name of Sextus 
or Pub/tu* Papinius. This collection Is known 
under tho title of Ju» Civile Papin tanum ; Its exist- 
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tng fragments are few, and those of an apocryphal 
character. Uackeldey $ 21. 

After a fierce and uninterrupted struggle between 
the patricians and plebeians, the latter extorted 
from the former the celebrated law of the Twelve 
Tables, In the year 800 of Rome. This law, framed 
by the decemvirs and adopted In the comitia cen* 
turiata. acquired great authority, and constituted 
the foundation of all the public and private laws of 
the Romans, subsequently, until the time of Jus¬ 
tinian H is called Lex Decemviralis. Id. From 
this period the sources of the>us scripft*mconsisted 
in the leges , the plebiscita, the senatus consulta, and 
the constitutions of the emperors, constitution** 
principum ; And the >us rum scripfum was found 
partly In the mores majorum, the c oneuetudo. and 
the res judicata, or auctoritas rerum perpetua simi¬ 
liter judicatoj-um. The edicts of the magistrates, 
or jus honorarium , also formed a part or the un¬ 
written law ; hut by far the most prolific source of 
the jus non scriptum consisted in the opinions and 
writings of the lawyers—responsa prudentiuni. 

TTie rew fragments of the twelve tables that have 
come down to us are stamped with the harsh tea 
tores of their aristocratic origin. Butthejus hono¬ 
rarium established by the prstors and other magUc 
trates. as well as that part of the customary law 
which was built up by the opinions and writings of 
the prudenfea, are founded essentially on principle* 
of natural justice 

Many collections of the imperial constitutions had 
been made before the advent, of Justinian to the 
throne He was the first after Theodosius who 
ordered a new compilation to be made For this 
purpose he appointed a committee of ten lawyers, 
with very extensive powers; at their head was the 
ez-qu<B£tor sacri palatii , Johannes, and among 
them the afterwards well-known Tritonlan. His 
instructions were to select, in the mo*t laconic form, 
all that was still of vaIu© in the existing collections, 
as well as in the later constitutions ; to omit all 
obsolete matter: to introduce such alterations aa 
were required by the times; and to divide the 
whole into appropriate titles. Within fourteen 
months the committee had finished their labors. 
Justinian confirmed this new code, which consisted 
of twelve books, by a special ordinance, and pro¬ 
hibited the use of toe older collections of rescripts 
and edicts This code of Justinian, which Is now 
called Codex vetus. has been entirely lost. 

After the completion of this code Justinian, in 
BSD, ordered Tribonian who was now invested with 
the diguity of quaeetor eacri palatii , and sixteen 
other jurists, to select all the most valuable passages 
from the writings of the old Jurists w hich were re¬ 
garded aa authoritative, ana to arrange them, ac¬ 
cording to their subjects, under suitable heads. 
These commissioners also enjoyed very extensive 
powers : they had the privilege, at their discretion, 
to abbreviate, to add, and to make such other alter¬ 
ations as they might consider adapted to the times; 
and they w ere especially ordered to remove all the 
contradictions of the old jurists, to avoid all repetl- 
tions, and to omit all tnat had become entirely 
obsolete The natural consequence of this was, 
that the extracts dirt not always truly represent the 
originals, but were often interpolated and amended 
in conformity with the existing law. Alterations, 
modifications, and additions of this kind are now 
usually called eniblemata Triboniani. This great 
work is called the Pandects, or Digest, and was 
completed by the commissioners in three years. 
Within that short space of time, they had extracted 
from the writings of no less than thirty-nine jurists 
all that they considered valuable for the purpose of 
’.his compilation It was divided Into fifty oooks, 
and was entitled Digesta sive Pandect ex juris enu- 
cleati ex omni vetere jure collecti . The Pandects 
were published on the 16th of December, 539, but 
they aid not go into operation until the 90th of that 
month. In confirming the Pandects, Justinian pro¬ 
hibited further reference to the old Jurists ; ana. In 
order to prevent legal science from becoming again 
so diffuse, indefinite, and uncertain as It had pre¬ 
viously been, he forbade the writing of commen¬ 
taries upon the new compilation, and permitted 
only the making of literal translations into Greek. 

In preparing the Pandects, the compilers met 
very frequently with controversies in the writings 
of the jurists. Such questions, to the number of 
thirty-four, had been already determined by Jus¬ 
tinian before the commencement of the collection 
of the Pandects, and before its completion the de¬ 
cisions of this kind were Increased to fifty, and were 
known as the fifty derisions of Justinian. These de¬ 
cisions were at first collected separately, and after¬ 
ward embodied In the new code. 

For the purpose ot facilitating the study of the 
law, Justinian ordered Tribonian, with the assistance 
of Tbeophllua and Dorotheus, to prepare a brief 
system of law under the title of Institutes, which 
should contain the elements of legal science. This 
work was founded on. and to a great extent copied 
from, the commentaries of Gal us, which, after hav¬ 
ing been lost for many centuries, were discovered 
by the great historian Niebuhr, in 1810, In a palimp¬ 
sest, or re-written manuscript, of some of the 
homilies of St. Jerome, In the Chapter Library of 
Verona What had become obsolete In the com¬ 
mentaries was omitted In the Institutes, and ref¬ 
erences were made to the new constitutions of 
Justinian so far as they had been issued at the time, 
Justinian published his Institutes on the 01st No¬ 
vember, 638, and they obtained the force of law at the 
same time with the Pandects, December 80, 688. 
Tbeophllua, one of the editors, delivered lectures on 
the Institutes In the Greek language, and from these 
lecture originated the valuable commentaries known 
under the Latin title, Theophili Antecessoris Para¬ 
phrasis Qrcua Institutionum Caesar earn m. The In¬ 
stitutes consist of four books, each of which con¬ 
tains several titles. 

After the publication of the Pandects end the 
Institutes, Justinian ordered a revision of the Code, 
which baa been promulgated In the year 6S0. This 
became necessary on account of the great number 
of new constitutions which he had Issued, and of the 
fifty decisions not included In the Old Code, and by 
which the law had been altered, amended, or modi¬ 


fied. He therefore directed Tribonian, with the as- 
Mstanoe of Dorotheas, Men ns. Constant,Inns, and 
Johannes, to revise the Old Code and to Incorporate 
the new constitutions Into it. This revision was 
completed In the same year; and the new edition of 
the Code, Codex repetitm pralectionis, wae con¬ 
firmed on the 16th November. 684. and the Old Code 
abolished. The Code contains twelve books sub¬ 
divided into appropriate title*. 

During the Interval between the publlaatlon of 
the Codex repetitce prcetectionie . In 086, to the end 
of his reign, in 606, Justinian issued, at different 
times, a great number of new constitutions, by whloh 
{the law on many subjects was entirely changed. 
The greater part of these constitutions were written 
In Greek, in obscure and pompous language, and 
published under the name of Novella Constitution**, 
which are known to us as the Novels of Justinian. 
Soon after his death, a collection of one hundred 
and sixty-eight Novels was made, one hundred and 
fifty-four ofwhich had been issued by Justinian, and 
the others by his successors. 

Justinian's collections were, In ancient times, al¬ 
ways copied separately, and afterwards they were 
printed In the same way. When taken together, 
they were indeed called, at an early period, the Cor¬ 
pus Juris Civilis , but this was not introduced se 
the regular title comprehending the whole body; 
each volume had its own title until Dionysius Gotho- 
f red us gave this general title in the second edition 
of his glossed Corpus Juris Civilis , In 1004. Since 
that time this title has been used In all the editions 
of JustInlau’s collections. 

It is generally believed that the laws of Justinian 
were entirely lost and forgotten In the Western 
.Empirefrom the middle of the eighth century until 
the alleged discovery of a copy of the Pandects at 
the storming and pillage of Amalfi, in 1180. This is 
one of those popular errors which had been handed 
down from generation to generation without ques¬ 
tion or inquiry, but which naa now been completely 
exploded by the learned discussion, supported hy 
conclusive evidence, of Savigny, in his History of 
the Roman Law during the Middle Ages. Indeed, 
several years before the sack of Amalfi the cele¬ 
brated Imerlus delivered lectures on the Pandects 
in the University of Bologna. The pretended dis¬ 
covery of a copy of the Digest at Amalfi, and its be¬ 
ing given by Lothaire II. to his allies the Pisans as a 
reward for their services, is an absurd fable. No 
doubt, during the five or. six centuries when the 
human Intellect was in a complete state of torpor, 
the study of the Roman Law, like that of every 
other branch of knowledge, was neglected ; but on 
the first dawn of the revival of learning the science 
of Roman jurisprudence was one of the first to at¬ 
tract the attention of mankind; and It was taught 
with such brilliant success as to Immortalize the 
name of Irnerius, Its great professor. 

Even at the present time the Roman Law. as a 
complete system exercises dominion In every 
state In Europe except England. The countrymen 
of Lycurgus and Solon are governed by It, aDd in 
the vast empire of Russia it furnishes the rule of 
civil conduct In America, it Is the foundation of 
the law of Louisiana, Canada, Mexico, and all the 
republics of South America. Its Influence In the 
formation of the common Law of England caDnot be 
denied by the Impartial Inquirer. The more tho¬ 
roughly this subject is Investigated, the larger 
is ascertained to be the Indebtedness of the com¬ 
mon law to the Roman system. It was publicly 
taught in England, by Roger Vacarius. as early as 
1149; and all admit that the whole equity of Jurla- 

S ruuepce prevailing In England and tne United 
to tee is mainly based on the civil law. Consult 
Poll. A Maltl.; Social England : Address of Mr. 
Crackanthorpe, Am . Bar. Aas'n Kept. 1890; 1 Kent 
610 ; Paper of Mr. Howe, Am. Bar Asa'n Kept. 1680. 
See Codes ; Digests ; In stitute s ; Novels. 

CIVIL LIBERTY. The liberty of a 
member of society, being a man's natural 
liberty, so far restrained by human laws (and 
no further), as is necessary and expedient 
for the general advantage of the public. 
1 Bl. Com. 125. 

CIVIL LIST. An annual sum granted 
by the English parliament at the com¬ 
mencement of each reign, for the expenses 
of the royal household and establishment 
as distinguished from the general exigen¬ 
cies of the state. It is the provision for 
the crown made out of the taxes in lieu of 
its proper patrimony and in consideration 
of the assignm ent of that patrimony to 
the publio use. Wharton, Diet. 

CIVIL OBLIGATION . One which 
binds in law, and which may be enforced 
in a court of justice. Pothier, Obi. 178,101. 

CIVIL OFFICER. Any officer of the 
United States who holds his appointment 
under the national government, whether 
his duties are executive or judicial, in the 
highest or the lowest departments of the 
government. With the exception of officers 
of the army and navy. Bawle, Const. 218; 
1 Story, Const, g 790. 

Th® term occurs in the constitution of the United 
State*, art. 8, sec. 4, which provides that the presi¬ 
dent, vice-president, and civil officers ot the United 
State* shall he removed from office on Impeach¬ 
ment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. It ha* bean 
decldedthat a senator of the United States is not a 
civil officer within the meaning of this clause of the 
constitution. Senate Journals, 10th January. 1798; 
4 Tucker, Bla. Com. App. 07,68; Rawle, Const. 818; 
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Sergeant, Const. Law 870; Story, Const f 791. 

CIVIL REMEDY. In Practice. The 
remedy which the party injured by the 
commission of a tortious act nas by action 
against the party committing it, as dis¬ 
tinguished from the proceeding by indict¬ 
ment, by which the wrong-doer is made to 
expiate the injury done to society, 

in cases of treason, felony, and some 
other of the graver offences, this private 
remedy is suspended, on grounds of public 
policy, until after the prosecution of the 
wrong-doer for the public wrong; 4 Bla. 
Com. 863 ; 12 East 400 ; 86 Ala. 184; 1 N. 
H. 239. The law is otherwise in Afossa- 
chuaetta, except, perhaps, in case of felon¬ 
ies punishable with death ; 15 Mass. 888; 
North Carolina , 1 Tayl. 68; Ohio , 4 Ohio 
877; South Carolina, 8 Brev. 302; Missis¬ 
sippi, 80 Miss. 492; Tennessee, 6 Humph. 
433 ; Maine , 23 Me. 381 ; and Virqinia. At 
common law, in cases ot homicide the civil 
remedy is merged in the public punish¬ 
ment ; 1 Chit. Pr. 10. See Injuries ; 
Merger ; Bish. Cr. L. § 267. 


CIVIL RIGHTS. A term applied to 
certain rights secured to citizens of the 
United States by the 13th and 14th Amend¬ 
ments to the constitution, and by various 
acts of congress made in pursuance thereof. 

The act of April 9, 1806, provided that 
all persons born in the United States, and 
not subject to any foreign power, exclud¬ 
ing Indians not taxed, are citizens of the 
United States ; that such citizens of every 
race and color shall have the same right in 
every state and territory to make and en¬ 
force contracts, to sue, be parties, give 
evidence, otc., and to the full and equal 
benefit of all law 3 and proceedings for the 
security of person ana property, as is en* 

J ’oyed by white citizens, ana be subject to 
ike punishment, etc., and none other. 
This act is constitutional; 1 Abb. U. S. 28; 
1 Am. L. T. 7; and must be liberally con¬ 
strued ; 1 Abb. U. S. 28. 

It is substantially replaced by the 14th 
Amendment which provides that no state 
shall make or enforce any law which shall 
abridge the privileges or immunities of 
citizens of the United States; or deprive 
iny person of life, liberty, or property, 
without due processor law ; or deny to any 
person within its jurisdiction the equal 
protection of the laws. 

This provision applies to white as well as 
colored persons, and is intended to protect 
them against the action both of their own 
state and of other states in which they 
may happen to be. It renders void an aot 
of a state legislature which gives to a few 
persons the sole right to carry on stock* 
yards near New Orleans; 16 wall. 86. A 
statute of West Virginia provided that 
juries should be composed of “ white male 
citizens,” etc. Held, that the object of 
this amendment was to prevent any dis¬ 
crimination between whites and blacks, 
and this statute was therefore invalid ; 99 
U. 8.808. But where a statute of Virginia 
did not in terms exclude negroes from 
juries, but entrusted the selection of jury¬ 
men to the county judge, who habitually 
excluded negroes in his select ion, it was hela 
that his conduct was a gross violation of the 
act of congress of March, 1878, which pro¬ 
hibits such discrimination, but that it waa 
not such a denial of the rights of negroefi 
as is contemplated by the statutes for the 
removal of such causes to the federal 
courts; a mixed jury in any particular 
case is not provided for in the act ; bat It 
is the right of every colored man that in 
the selection of jurymen to pass upon his 
life, eto., negroes shall not m, by (aw, ex¬ 
cluded on account of their race; 100 U. 8. 
813; 17 Alb. L. J. 111. See 45 la. Ann. 


908. 

The provision of the act of March 1,1875, 
that no person possessing all other quali¬ 
fications required by law shall be disquali¬ 
fied from jury service in any state on ac¬ 
count of race, color, or previous condition 
yt servitude, and imposing a penalty upon 
my officer who shall not comply with it* 
provisions, is constitutional; lwO U. 8. 889. 

Where equally good publio sohools are 
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provided for white end colored ohildren, a 
provision that the two races shall attend 
different schools is not contrary to the 14th 
Amendment ; 3 Woods 177; 70 Miss. 477; 
(but an act establishing a uniform system 
of common schools for colored children 
and excluding them from any share in the 
common school-fund was held to be a vio¬ 
lation of the 14th Amendment of the con¬ 
stitution of the United States; 83 Ky. 49.) 
So of the separation of white and black 
persons in publio conveyances, when ap¬ 
propriate, though distinct, quarters are 
provided for each ; 9 Cent. L. J. 200; 114 
Mo. 88 ; 45 La. Ann. 80; 109 U. S. 8 ; 63 
Fed. Rep. 40 ; so with the rules of a theatre 
reserving certain sections for whites, while 
allowing black persons to occupy others; 

111 Mo. 303 ; but to require colored persons 
to occupy particular seats in a theatre was 
held to be a violation of the Act, Ill. June 10, 
1880. declaring the right of colored persons 
to “ full and equal enjoyment of the accom¬ 
modations” of theatres, etc. : 30 Ill. App.; 
aff. 138 Ill. 287. These amendments were 
designed to secure rights of a civil and 
political nature only, but not social or do¬ 
mestic rights; a state law forbidding mar¬ 
riages between whites and blacks does not 
contravene these provisions ; 59 Ala. 57 ; 3 
Woods 367 : 3 Hughes 9 r 30 Gratt. 808. A 
state law punishing more severely adul¬ 
tery between a white and a negro is valid ; 

58 Ala. 190; 108 U. S. 583. So is one de¬ 
claring null and void marriages between 
whites and negToes : 1 Woods 537. A bar¬ 
ber shop cannot discriminate against a 
colored person and deny him any rights 
therein to which a white person would be 
entitled if requiring the services of a bar¬ 
ber ; 25 Neb. 674. 

A state is not prohibited by the 14th 
Amendment from prescribing the jurisdic¬ 
tion of the several courts, either as to their 
territorial limits, or the subject matter, 
amount, or penalties of their respective 
judgments; 101 U. S. 22. 

A law in Maine tliat no person shall re¬ 
cover damages from any municipality for 
injuries caused by a defective highway, if 
he i9 a resident of a place by the laws of 
which such actions will not lie. is invalid 
under the 14th Amendment; 09 Me. 278. 

The right to sell liquor is not one of the 
rights of citizens protected by the 14th 
Amendment; 18 Wall. 129. The constitu¬ 
tionality of statutes prohibiting the trans¬ 
action of business or engaging in the or¬ 
dinary secular avocations on Sunday is un¬ 
questioned ; 33 Barb. 548 ; 4 Ired. 400; 40 
Ala. 725 ; 31 La. Ann. 663 ; 33 Ind. 201. 

Negroes born within the United States 
are entitled'to vote under the 14th Amend¬ 
ment, and are ' ro tec ted therein by the act 
of May 31,1870; 2 Bond 389. 

This amendment does not add to the 
privileges and immunities of citizens, but 
only protects those which they already 
have. It does not entitle women to vote 
in the various states; 21 Wall. 162 ; 1 Mc- 
Arth. 169; 11 Blatch. 200. It does not pro¬ 
hibit a state from passing laws to regulate 
the charges of warehousemen in their busi¬ 
ness ; 94 U. S. 113; nor a state law forbid- 
lin^the carrying of dangerous weapons; 

See also 17 Wall. 446 ; U. S. Rev. Stat 
1977, 1978, 1979, 1980 ; article in 1 So. L. 
v. 192. 

CIVIL SERVICE. The executive 
branch of the public service as distinguished 
from the military, naval, legislative, and 
judicial. In England, it is applied generally 
to all duties paid for by the state other than 
those relating to military or naval matters. 
6 A. & E. Ency. L. (2nd ed.} 88. See Civil 
Service Act. 

CIVIL SERVICE ACT. The act of 

congress, passed in 1883, providing for the 
appointment of commissioners to constitute 
the United States Civil Service Commission, 
and regulating the duties of such commis¬ 
sioners. 6 A. <fc E. Ency. L. (2nd ed.) 89. 
bee Civil Service. 

CIVIL WAR. War is either inter¬ 
nal ion«l or civil, fon ign or domestic. In¬ 


surrection, however violent or formidable, is 
not war. “Civil war" is preceded by insur¬ 
rection, which becomes mf.gmfied and ma¬ 
tured into war in the legitimate sense. And 
when so characterized, the parties are 
belligerents, and respectively entitled to 
belligerent rights. The American Revolu¬ 
tion of *76 commenced in insurrection. But 
the insurgent colonies soon became bellig¬ 
erent states By the Declaration of Indc- 
jicndfnre rivil war was inaugurated, ms often 
and authoritatively recognized and adjudged. 
After that transforming event, the American 
rsistanee was rebellion no longer, but war. 

I Duvall (Ky.) 234. 

CIVILIAN. One who follows civil pur- 
mits as distinguished from military, naval or 
clerical St .ml Diet.A doctor, professor, 
or student of the civil law. 

Includes discharged soldiers, discharged 
military prisoners, and rejected applicants 
for enlistment ; applicants for enlistment, 
provisionally accepted, but subject to final 
examination and not sworn in. 249 U. S. 
358-360. See Troops of the United 
States. 

C1VILITER. Civilly: opposed tc 
criminaliter , or criminally. 

When a person does an unlawful act Injurious to 
another, whether with or without an Intention to 
commit a tort, he is responsible cixnliter. In order 
to make him liable criminaliter. he must have in¬ 
tended to do the wrong; for it Is a maxim, actus 
non faeit reum nwi msns sit rea. 9 East 104. 

CIVILITER MORTUUS. Civilly 
dead. In a state of civil death. 

In New York one sentenced to life im¬ 
prisonment in the state prison is civUiter 
mortuus; 4 Johns. Ch. 228 ; 6 id. 118. 

CIVIS (Lat.). In the Roman Law. 

A citizen as distinguished from incola, an 
inhabitant; origin or birth constituting the 
former, domicil the latter. Burrill ; Code, 
10. 40. 7; Phil]. Law of Dom., 25, 26. See 
Incola. 

CIVITA8 (Lat. from ciiis, a citizen). In 
the Roman Law. Any body of people liv¬ 
ing under the same laws; a state. Burrill. 
Citizenship ; one of the three status, condi¬ 
tions or qualifications of persons. Id.; 1 
Mackeld Civ. Law, 129, § 119, 

In Old Eng. Law. Acity. By civitasis 
properly meant the inhabitants ( incolae ), 
urbs includes the buildings. But the one is 
commonly taken for the other. Id.; Co. Litt. 
109 6. 

A city ( civilas ) and a town (ur&s) differ in 
this, that the inhabitants ( incolae ) ore called 
the city, but town includes the buildings. 
R. & L. Diet.; Co. Litt. 409. See Civis. 

CrvITATES FOEDERATAE. Towns 
in alliance with Rome, and considered to be 
free. Burrill; Butl. Hor. Jur. 29. 

CLAIM. A challenge of the ownership 
of a thing which is wrongfully withheld 
from the possession of the claimant. 
Plowd. 359. See 1 Dali. 444; 12 S. <5fc R. 179. 

The owner of property proceeded agatnht In 
admiralty by a suit in rem must present a claim to 
such property, verified by oath or affirmation, stat¬ 
ing that the claimant by whom or on whose behalf 
the claim is made, and do other person. Is the true 
and bona /We owner thereof, as a necessary pre¬ 
liminary to bis making defence; 9 ConfcL A dm. 901- 
210 . 

A demand entered of record, of a me¬ 
chanic or material man for work done or 
material furnished in the erection of a 
building, in Pennsylvania and some other 
states. 

The assertion of a liability to the party 
making it to do some service or pay a sum 
of money. See 16 Pet. 539. 

The possession of a settler upon the wild 
lands of the government of the United 
States; the lands which such a settler holds 
possession of. The land must be so marked 
out as to distinguish it from adjacent lands; 
10 Ill. 278. Such claims are considered as 
personalty in the administration of deced¬ 
ents’ estates; 8 la. 463; are proper sub- 

J 'ects of sale and transfer ; 1 Morr. 70, 80, 
12; 8 la. 468 ; 5 Ill, 531; the possessor 
being required to deduce a reg ular title 
from the first occupant to maintain eject¬ 
ment ; 5 Ill. 581; and a sale furnishing suffi¬ 




cient consideration for a promissory note; 
1 Morr. 80, 488; 1 la. $8. An express 
promise to pay for improvements made 
by * ‘claimants" is good, and the proper 
amount to be paid may be determined by 
the jury ; 2 Ill. 582. See Placer Claim. 

CLAIM BOND. See Claim Property 
Bond. 

CLAIM OF CONUSANCE. In Prach 
tloe. An intervention by a third person 
demanding jurisdiction of a cause which 
the plaintiff has commenced out of the 
claimant's oourt. Now obsolete, 2 Wila, 
409 ; 8 Bla. Com. 298. See Cognizance. 

CLAIM PROPERTY BOND. A 

bond which may, in some states, be given 
by a defendant in replevin, which enables him 
to retain the property until the question of 
ownership nnu right of possession can be 
determined by the suit. Analogous to the 
forthcoming or delivery bond {q. v.) in 
attachment proceedings or in executions. 
Known also as “claim bond," “defendant’s 
property bond.” Shinn, Replevin, p. 375. 

CLAIMANT. In Admiralty Prac¬ 
tice. A person authorized and admitted 
to defend a libel brought in rem against 
property ; thus, for example, Thirtyhogs- 
neads of sugar. Bentzon, Claimant v. Boyle. 
9 Cre. 191. 

CLAIMS. See French Spoliation 
Claims. 


CLAMOR (Lat.). A suit or demand ; 
a complaint. Du Cange; Spelman, Gloss. 

In Civil Law. A claimant. A debt 
any thing claimed from another. A pro¬ 
clamation ; an accusation, Du Cange. 

CLARE CONSTAT (Lat. it is clearly 
evident). 

In Scotch Law. A deed given by a 
mesne lord (subject-superior) fdr the purpose 
of completing the title of the vassal’s heir 
to the lands held by the deceased vassal 
under the grantor. Bell, Diet. 

CIiARFiftTETnEN. In Old Scotch 
Law. The warranty of stolen cattle or 
goods; the law regulating such warranty. 
Skene; Black, L. Diet. 

CLARENDON, ASSIZE OF. See 

Assize of Clarendon. 

CLARENDON! CONSTITUTIONS 

OF. The constitutions of Clarendon were 
certain statutes made in the reign of Henry 
II. of England, at a parliament held at 
Clarendon (a. d. 1164) by which the king 
checked the power of the pope and his clergy 
and greatly narrowed the exemption they 
claimed from secular jurisdiction. 

Previous to this time, there hud been an entire 
separation between the clergy and laity, as mem¬ 
bers of the same commonwealth. The clergy, hav¬ 
ing emancipated themselves from the laws as ad 
ministered by the courts of Iaw, had assumed 
powers and exemptions quite inconsistent with the 
good government of the country. 


This state of things led to the enactment referred 
to. By this enactment all controversies arising out 
of ecclesiastical matters were required to be deter¬ 
mined Id the civil courts, and all appeals in spiritual 
causes were to be carried from the bishops to the 
primate, and from him to the king, but no further 
without the king's consent. The archbishops and 
bishops were to be regarded as barons of the realm, 
possessing the privileges and subject to the bur¬ 
dens belonging to that rank, and bound to attend 
the king In his councils. The revenues of vacant 
sees were to belong to the king, and goods forfeited 
to him by law were ao longer to be protected in 
churches or church-yards. Nor were the clergy to 
pretend to the right of enforcing the payment of 
debts in cases where they had been accustomed to 
do so, but should leave all lawsuits to the determi¬ 


nation of the civil courts. The rigid enforcement of 
these statutes by the king was unhappily stopped, 
for a season, by the fatal event of his disputes with 

A i _r>_i_ a a _ rt._t_ m v j_._> 


89 : 1 Hume 883; Wilkins 821 ; 4 Bla. Com. 423; I 
PoiL & M. 430-440, 461; 2 id. 190. 


CLA8S. A numher of persons or things 
ranked together for some common purpose 
or as possessing some attribute in common. 


The term is used of legatees : 8 M'Cord, Ch. 440; 
of obligees lo a bond - 8 Dev. 284 ; and of other col¬ 
lections of persons; 17 Wend. 53; 10 Plok. 189; 77 Pa. 
888; 1 Ld. Raym. 708- 


CLASSES OF SAXONS. See Hin- 
deni Homines. 



CLASSIFICATION IN STATUTES 


176 


CLASSIFICATION IN STATUTES. 

Discrimination in law-making between per¬ 
sons and things of different classes, occupa¬ 
tions, circumstances, etc. Consistent with 
the equality clause of the Fourteenth 
Amendment if based on reason and justice, 
and not merely arbitrary. Brannon, XIV 
Am. 323-325. See Equal Protection op 
the Laws ; Fourteenth Amendment. 

CLAUSE. A part of a treaty; of a 
legislative act; of a deed ; of a will, or 
other written instrument. A part of a sen¬ 
tence. See Interpretation Clause. 

CLAUSULA DEROGATIVA. Dero¬ 
gatory clause ( q. v.). 

CLAUSUM. In Old English Law. 

Close. Closed. 

A writ was either clausum (close) or apertum 
(open). 0 ran ts were said to be by l iter or patentee 
(open grant) or liter <* clause* (close grant); fl Bla. 
Com. 846. 

A close. An enclosure. 

Occurring In the phrase auare clausum fregit (4 
BLackf. 181), it denotes lathis sense only realty In 
which the plaintiff has some exclusive Interest, 
whether for a limited or unlimited time or for special 
or for general purposes ; i Chit. PI. 174 ; 9 Cow. 89 ; 
19 Mass. 127 ; 6 East 606. 

CLAUSUM FBEGIT. See Quark 
Clausum Freget ; Trespass. 

CLEAN HANDS. A phrase used in 
equity, the rule being that a plaintiff must 
come into court with “clean hands,” or a 
clean record with respect to the transaction 
with the defendant though not necessarily 
with respect to a third person. 109 Ky. 595. 

CLEAR. Free from indistinctness or, 
uncertainty ; easily understood ; perspic¬ 
uous, plain; free from impediment, em-. 
barrassment or accusation. Webster. 

For a clear deed, see 8 W. <fc 8. 563; 
clear title ; 105 Mass. 409 ; clear of expense ; 
2 Ves. & B. 841 ; clear of assessments; 4- 
Yeates 386 ; clear days ; 14 M. <fc W. 120 ; 8 
B. & Aid. 581. 

OLE A RANCE. A certificate given by 
the collector of a port, in which it is stated 
that the master or commander (naming him) 
of a ship or vessel named and described, 
bound for a port named (and having on 
board goods described, in case the master 
requires the particulars of his cargo to be 
stated in such clearance), has entered and 
cleared his ship or vessel according to law. 

This certificate, or clearance, evidences the right 
of the vessel to depart on her voyage; and clearance 
has therefore been properly denned as a permission 
to sail. The same term ts also used to signify the 
act of clearing. Worcester, Diet. 

The sixteenth section of the act of August 
18, 1856 (R. S. § 4207), regulating the diplo¬ 
matic and consular systems of the United 
States, makes it the duty of the collector of 
the customs whenever any clearance ia 
granted to any ship or vessel of the United 
States, duly registered as such, and bound 
on any foreign voyage, to annex thereto, in 
every case, a copy of the rates or tariff of 
fees which Bhall be allowed in pursuance of 
the provisions of that act. 

The act of congress of 2d March, 1799, 
section 93 (R. 8. § 4197), directs that the 
master of any vessel bound to a foreign 
port or place shall deliver to the collector 
of the district from which such vessel shall 
be about to depart a manifest of all the 
cargo on board, and the value thereof, by 
him subscribed, and shall swear or affirm to 
the truth thereof ; whereupon the collector 
shall grant a clearance for such vessel and 
her cargo, but without specifying the par¬ 
ticulars thereof in such clearance, unless 
required by the master so to do. And if 
any vessel bound to any foreign place shall 
depart on her voyage to such foreign place 
without delivering such a manifest and ob¬ 
taining a clearance, the master Bhall forfeit 
and pay the sum of five hundred dollars 
for every such offence; provided, that the 
collectors and other officers of the customs 
shall pay due regard to the inspection laws 
of the states in which they respectively act, 
in such manner that no vessel having on 
board goods liable to inspection shall be 
cleared out until the master or other person 


shall have prodiiced such certificate, that 
all such goods have been duly inspected, as 
the laws of the respective states do or may 
require to be produced to the collector or 
other officer oi the customs ; and provided, 
that receipts for the payment of all legal 
fees which shall have accrued on any vessel 
shall, before any clearance is granted, be 
produced to the collector or other officer 
aforesaid. 

The 11th section of the act of February 
10, 1820 (R. S. § 4200) provides that, before 
a clearance shall be granted for any vessel 
bound to a foreign place, the owners, ship¬ 
pers, or consignors of the cargo on board 
of such vessel shall deliver to the collector 
manifests of the cargo, or the parts thereof 
shipped by them respectively, and shall 
verify the same by oath or affirmation; 
and Buch manifests shall specify the kinds 
and quantities of the articles shipped by 
them respectively, and the value of the 
total quantity of each kind of articles; 
and such oath or affirmation shall state 
that suoh manifest contains a full, just, 
and true account of all articles laden on 
board of such vessel by the owners, ship¬ 
pers, or consignors respectively, and that 
the values of such articles are truly stated 
according to their actual cost or the values 
which they truly bear at the port and time 
of exportation. And, before a clearance 
sliall be granted for any such vessel, the 
master of every such vessel, and the 
owners, shippers, and consignors of the 
cargo shall state, upon oath or affirmation, 
to the collector, the foreign place or country 
in which Buoh cargo is truly intended to 
be landed ; and the said oath or affirmation 
shall be taken and subscribed in writing. 

According to Boulay-Paty, Dr, Com. t. 2. 
p. 19, the clearance is imperatively de¬ 
manded for the safety of the vessel; for if 
a vessel should be found without it at sea 
it may be legally taken and brought into 
some court for adjudication on a charge of 
piracy. See Ship's Papules. 

CLEARANCE CARD. A term used 
in railroad parlance to denote a letter, b<; 
i! good, bed or indifferent, given to an em¬ 
ployee at the time of his discharge or end of 
service, showing the cause of such discharge 
or voluntary quittance, the length of time 
of service, his capacity, and such other facts 
as would give to those concernc d information 
of his former employment. Such a card is 
in no sense a lcl te r of recommendation, and in 
many cases might, and probably would, be 
of a form and character which the holder 
would hesitate and decline to present to any 
person to whom he was making application 
for employment. A letter of recommenda¬ 
tion, cn the contrary, is, as the term implies, 
a le tter eon mending the former services of 
the holder and speaking of him in such Ilthis 
as would tend to bring 6uch services to the 
favorable* notice of those to whom he might 
apply for employment. 174 Ill. 402. 

CLEARING. In Mercantile Law. 

A method of making exchanges and settling 
balances, adopted among banks and bankers. 

CLEARING-HOUSE. In Commer¬ 
cial Law. An office where bankers settle 
daily with each other the balance of their 
accounts. 

The origin of the system Is said to have been In 
Edinburgh; at least the bankers of that city so 
claim ; but the earliest record of one (and that Is 
not clear as to date) Is that of London, founded In 
1770, or possibly earlier. It was started In the ale¬ 
house of those times, the general resort of pro- 

K rletors of new enterprises. The system, however, 
lereased In usefulness so much as to require rooms, 
which were procured in Lombard Street, and a 
system was rapidly developed of exchanging checks 
and other securities to reduce the amount of actual 
money required for settlements. In this country 
such associations were established In New York In 
1808, Boston In 1666, Philadelphia, Baltimore, and 
Cleveland in 1808. Worcester in 1861, Chicago In 1600, 
and since that date the number Increased rapidly 
to thtrty-one in 1884 (Bolles, Prod Bkg.), ana the 
system ts now extended to most of the cities In 
which there are several banka They also exist In 
Australia, France, Germany. Switzerland, Italy, and 
other continental countries of Europe. Most of 
these associations are unincorporated, but In Min¬ 
nesota there Is an act (Mar. 4, 1808) for their Incor¬ 
poration. The Clearing-house Association of New 
York consists of all the Incorporated banks— 
private bankers not being admitted, aa In Lon¬ 


don. Two clerks from each bank attend at me 
clearing-house every morning, where one takes 
a position inside of a counter at a desk bearing the 
number of his bank, the other standing outside the 
counter and holding in his hand parcels containing 
the checks on each of the other banks received the 
previous day. At the sound of a bell, the outside 
men begin to move, and at each desk they deposit 
the proper parcel, with an account of Its contents— 
until, having walked around, they find themselves 
at their own desk again. At the end of this process 
the representative of each bank has handed to the 
representatives of every other bank the demands 
against them, and received from each of the other 
banks their demands on his bank. A comparison of 
the amounts tells him at once whether he is to pay 
Into or receive from the clearing-house a balance in 
money. Balances are settled dally. In Loudon the 
practice of presenting checks at the clearing-house 
has been held a good presentment to the banker at 
law. It is not usual toexamine the checks until they 
are taken to the bank, andifanyare then found not 

g ood they are returned to the bank which presented 
hem, which settles for such returned checks. In 
this country when a check Is returned not good 
through the clearing-house, It is usually again pre¬ 
sented at the bank. 

To accomplish this purpose of settling dally 
balances was the original and still is the principal 
object of a clearing-house, whatever differences of 
method or detail may be found in different cities 
The mode of proceeding In Philadelphia is described 
in 82 W. N. C. Pa. 858 and 62 Fed. Rep. M5 ; and 
that of London in 5 Mann. & G. 848 ; s. c. 0 Scott, 
N. R. 1; s. c. 12 L. J. C. P. 113. 

The original purpose of a clearing-house— 
the exchange of paper payable by the sev¬ 
eral banks and the settlement of the daily 
balances'between them—has undergone a 
gradual but very extensive expansion ; and 
their operations have naturally given rise 
to much litigation, and many of the ques¬ 
tions arising are not settled. In the larger 
cities they have become to some extent 
financial regulators and the medium 
through which in times of financial dis¬ 
turbance or stringency there 1 b attained 
concerted action by the banks of a city. 
Such was the action of the New York 
and other clearing-houses in the period 
of financial distrust in 1893, in issuing to 
banks requiring them clearing-house certi¬ 
ficates, representing the deposit of securi¬ 
ties, and as available to the banks for set¬ 
tling clearing-house balances as currency 
or other money. The result was to make a 
practical increase in the circulation im¬ 
mediately available, flexible in its opera¬ 
tions and readily withdrawn from circula¬ 
tion when no longer required. 

Such* certificates are held valid, and suit 
may be brought by the clearing-house com¬ 
mittee upon notes included in the collateral 
deposited by a bank for the purpose of 
taking out certificates; 82 W. N. C. Pa. 
183 ; 29 id. 139, 258. A clearing-house due 
bill is an ordinary due bill from a bank 
“ to Banks,” and usually stipulates that it is 
good when both signed ana countersigned 
by duly authorized officers, and to be pay 
able only through the clearing-house on 
the day after its issue. During the financial 
difficulties above referred to such due bills 
were used by the banks in payment of 
checks whenever practicable, being as avail¬ 
able as cash for deposit in another bank 
of the same city. They are hold not to be 
certificates of deposit but negotiable, and re- 
uiring indemnity to recover the amount 
ue on them if lost or stolen ; 16 Pliila. 94. 
A clearing-house association is properly 
sued in the names of the committee who 
have the entire control of its securities and 
business funds; 58 Fed. Rep. 74G. 

The tendency of the decisions upon the 
rights and liabilities of clearing-houses is to 
treat them with respect to the customs of 
the banks as merely instruments of making 
the exchanges, and not as liable to indi¬ 
vidual depositors or holders of paper for 
funds which have passed through the clear¬ 
ing-house in the process of exchange be¬ 
tween banks. They are not resj>onsible for 
anything except the proper distribution of 
money paid to settle balances, their pur¬ 
pose being to provide a convenient place 
where checks may be presented ana bal¬ 
ances adjusted ; 118 I*a. 294. When a 
bank suspended after the morning ex¬ 
changes but before the payment of the 
general balance due from it, which was 
made good by the other banks and applied 
by the clearing-house to the indebtedness 
of the suspended bank, it wns held that the 
clearing-house was not liable to the holder 
of a draft on one of the other banks depos- 
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ited in the suspended bank, because tta* 
draft tnw never in the hands of the clearing¬ 
house for collection, nor did its manager 
hold the proceeds thereof with knowledge 
of the plaintiff*s rights or of the existence 
of the draft until demand was made upon 
it; S3 W. N. C. Fa. 853. 

The rule* of a clearing-house have the 
binding effect of law as between the banks; 
77 Hun 159; 11$ Pa. 294 ; 81 N. J. L. 568; 
S5 La. Ann. 251 ; but do not affect the re¬ 
lations between the payee of a check pre¬ 
sented through the clearing-house for 
payment, and the bank on which the check 
is drawn; 77 Hun 159. 

The course of business of a clearing¬ 
house is based upon the idea that the 
members are principals (and trusted by 
each other as such), and not agents of par¬ 
ties not members, and this renders possible 
the volume of business transacted ; 81 N. J. 
L. 563. 

With respect to the effect of present¬ 
ment at the clearing-house or failure to 
demand payment there, it has been held 
that presentation to the banker^ clerk at 
the clearing-house was a presentation at 
the place of payment designated in a bill of 
exchange; 2 Campb. 596; that the failure 
to present a check at the clearing-house in 
violation of an imperative custom to do so 
doe 3 not discharge the drawer of the check 
as between the bankers and their cus¬ 
tomer ; 1 Nev. & M. 541 ; and such failure 
to present is not material if presented in 
the ordinary way, even if the check was to 
have been paid if presented at the clearing¬ 
house, the latter being merely a substitute 
for ordinary presentation, authorized by 
custom but not required except as a substi¬ 
tute for the regular mode if that is omit¬ 
ted ; 5 Mo. App. 444. Sending notes to a 
bank through the clearing-house is but leav¬ 
ing them there for payment during banking 
hours and not a demand at the bank for 
immediate payment; 133 Mass. 147. 

The right of return of paper found not 
good secured by the rules or the clearing¬ 
house is a special provision in compensation 
for payment without inspection, with an 
opportunity for future inspection and re¬ 
call of the payment. When the oppor¬ 
tunity is had and not availed of, the general 
principles of law intervene to regma je the 
rights and liabilities of the paying bank ; 
106 Mass. 441 ; 9, c. 8 Am. Rep. 349. The re¬ 
turn of such paper after its receipt through 
the clearing-nouse is not prevented by its 
having been marked cancelled by mistake; 
1 Campb. 426 ; 5 Mann. & G. 348; nor by 
putting it on a file and entering it in the 
journal; 118 Pa. 294 ; nor by failure to re¬ 
turn by the time fixed by rule whether 
caused by mistake of fact; 129 Mass. 438 ; 
101 id. 231 ; or not; id. 287; nor in such 
case if the bank liad through mistake given 
credit to the depositor ; 139 Mass. 513 ; but 
a rule of the Chicago clearing-house limit¬ 
ing the time of return was held to consti¬ 
tute a binding contract, and the ri^ht to 
recover back a payment made by mistake 
and discovered within fifteen minutes was 
denied and the Massachusetts rule criti¬ 
cised ; 23 Fed, Rep. 179. 

When there is no rule and no uniform 
custom, payment at the clearing-house is 
provisional, to become complete when pay¬ 
ment is made in the ordinary course of 
business, and if not so made to be treated as 
payment under a mistake of fact, and with 
the same rights of reclamation as if made 
without a clearing-house; 132 Mass. 147. 
The rules may be waived ; 7 Lana. 197. 

A bank not a member, in sending checks 
through the clearing-house, is bound bv its 
action under its rules in returning payment 
made by mistake; id. ; but a bank not a 
member is not bound by the clearing-house 
rules us to the time of returning checks not 
good, in case of a check sent by it through a 
bank which was a member ; such a case i* 
governed by the ordinary principles appli¬ 
cable to it and not by the clearinc-house 
rules: 31 N. J. L. 503. 

When the drawee bank received a forged 
check through the clearing-house as genu¬ 
ine and failed to return it or to discover 
the forgery for several days, the bank which 


| took the check and sent it to the clearing- 
house could not be held liable for negligence 
in receiving it from a stranger and Bending 
it through the clearing-house without no¬ 
tice ; 80 Md. 11 ; B. c. 90 Am. Dec. 554. 

In London there is also a, railway clear¬ 
ing-house. 

Hee Sewell; Boone ; Paine ; Gilbert, Bank¬ 
ing ; Byles, Bills ; Pulling, Laws, etc., of 
London ; Cleveland, Banking Laws of New 
York; Morse, Banks and Banking; 101 N. 
Y. 595; 25 L. R. A. 824, note. 

f fT»RMEN T¥w nfl. In Ecclesiastical 
Law. The collection of decretals or con¬ 
stitutions of Pope Clement V., which wat 
published, by order of John XXII., hia 
suooessor, in 1817. 

The death of Clement V., which happened In 1814, 

E rerouted him from publishing this collection, which 
i properly a compilation as well of the eplatles and 
constitutions of this pope as of the decrees of the 
council of Vienna, over which he presided. The 
Clementines are divided into Are books, in which the 
matter le distributed nearly upon tbe same plan as 
the decretals of Gregory I XL See Dupln, Biblio- 
thique. 

CBENGE. In Old Sootoh Law. 
To clear or acquit of a criminal charge. 
Literally to cleanse or clean. Black, L. 
Diet 

CLERGY. The name applicable to ec¬ 
clesiastical ministers as a class. 

Clergymen were exempted by the emperor Con- 
stantine from all civil burdens. Baronius, ad ann, 
SIB, 180. Lord Coke says, 2 Inst. 8, ecclesiastical 
persons have more and greater liberties than other 
of the king's subjects, wherein to set down all would 
take up a whole volume of it<^elf. In the United 
States the clergy is not established by law. 

CLERGYABLE. In English Law. 

Allowing of, or entitled to, the benefit of 
clergy ( privilegium clericale). Used of 
persons or crimes. 4 Bla. Com. 371. See 
Benefit of Clergy. 

CLERICAL ERROR. An error made 
bv a clerk in transcribing or otherwise. 
This is always readily corrected by the 
court. 

An error, for example, in the teste of a 
fi.fd.; 4 Yeates 185,205 ; or in the teste and 
return of a vend, exp .; or in a certificate 
of a notary; 13 So. Rep. (Ala.) 047; or 
where an action is begun by one plaintiff 
and is afterwards amended by adaing ad¬ 
ditional parties, the entering of judgment 
in favor of “the plaintiff ” instead of “the 
plaintiffs ” is a clerical error and amend¬ 
able on appeal; 49 HI. App. 208 ; 1 Dali. 
197; or in writing Dowell for McDowell; 1 
S. A R. 120 ; 0 id. 284. See 8 Co. 102 a ; 50 
Fed. Rep. 570 ; 09 Cal. 021. An error is 
amendable where there is something to 
amend bv, and this even in a criminal 
case; 2 Pick. 550; 1 Binn. 307 ; 12 Ad. & 
E. 217 ; for the party ought not to be harm¬ 
ed by the omission of the clerk ; 8 Binn. 
102 ; even of his signature, if he affixes the 
seal; 1 S. & R. 97. 

CLERIC US (Lat.). In Civil Law. 
Any one who has taken orders in church, 
of whatever rank ; monks. A general 
term including bishops, subdeocons, read¬ 
ers, and cantors. Du Cange. Used, also, 
of those who were given up to the pursuit 
of letters, and who were learned therein. 
Also of the amanuenses of the judges or 
courts of the king. Du Cange. 

In English Law. A secular priest, in 
opposition to a regular one. Ken nett, 
Paroch. Ant. 171. A clergyman or priest; 
one in orders. Null us clericus nisi causidi- 
cus (no clerk but what is a pleader). 1 Bla. 
Com. 17. A freeman, generally. One who 
was cliarged with various duties in the 
king’s household. Du Cange. 

CLERICUS MERCATI HOSPITO 
REGIS. The clerk of the market at the 
king’s gate. An honorable office pertinent 
to the ancient custom of holding markets in 
the suburbs of the king’s court. In early 
times he witnessed the parties’ verbal con¬ 
tracts. At a later date he adjudicated in 
its prices of commodities; he inquired as 
to all weights and measures ; he measured 
land ; and had the power to send bakers 
and others to the pillory. Inderwick, The 
King’s Peace. 


CLERICUS PACIS. See Clers or 
the Peace. 

CLERK. In Commercial Law. A 

person in tbe employ of a merchant, who 
attends only to a part of his business, 
while the merchant himself superintends 
the whole. He differs from a factor in 
this, that the latter wholly supplies the 
place of his principal in respect to the proj>- 
erty consigned to him. Pardessus, Droit 
Ccrmm. n. 33 ; 1 Chit. Pr. 80. 

In Boolesiaetioal Law. Anv individ¬ 
ual who is attached to the ecclesiastical 
state and has submitted to the tonsure. 
One who has been ordained. 1 Bla. Com. 
333. A clergyman, 4 Bla. Com. 307. 

In Offices. A person employed in an 
office, public or private, for keeping records 
or accounts. 

His business Is to write or register. In proper 
form, the transactions of the tribunal or body to 
which he belongs. Some clerks, however, have 
little or do writing to do In their offices: as the 
clerk of the market, whose duties are confined 
chiefly to superintending the markets. This Is a 
common use of the word&t the present day, and Is 
also a very ancient signification, being derived, 
probably, from the office of the clericus, who at¬ 
tended, amongst other duties, to the provisioning 
the king's household. See Du Cange. 

See CotJRTt Employee. 

CLERK OF ARRAIGNS. An assis¬ 
tant of the clerk of assize ( q . v.). Byrne's L. 
Diet. 

CLERK, ARTICLED. In England, 

a pupil to a solicitor under articles of agree¬ 
ment containing mutual covenants, binding 
the solicitor to teach and the articled clerk 
to learn the business of a solicitor. R. & L. 
Diet. 

CLERK OF ASSIZE. The principal 
officer attached to the assizes (q. v.), who takes 
charge of and reads the commission, and 
performs on the civil side duties analogous 
to those of a master (<?. v.) of a court or an 
associate ( q. v.), the corresponding duties on 
the Crown side being performed by the clerk 
of arraigns (g. v.). Byrne's L. Diet. See 
Assizes ; Courts of Assize and Nisi Prius. 

CLERK OF THE COUNTY COUN¬ 
CIL. See Clerk of the Peace. 

CLERK OF THE CROWN. In old 
English, law, an officer in the Court of the 
King's Bench ( q . i>.), whose function was to 
frame, read and record all indictments 
against offenders there arraigned or indicted 
of any public crime. Jacob. 

CLERK OF THE CROWN IN 
CHANCERY. The principal official of the 
Crown Office in Chancery (<?. v.) t that office 
now having been transferred to the High 
Court of Justice. He is an officer of Parlia¬ 
ment, and of the Lord Chancellor in his non- 
judicial capacity, rather than an officer of 
the courts of law. His principal duties are 
to make out and issue writs of summons and 
election for both houses of Parliament, and 
to keep the custody of poll-books and ballot- 
papers. Nearly all patents passing the Great 
Seal, except those for inventions, are made 
out in his office, and he makes out the war¬ 
rants for almost all letters-patent under the 
Great Seal. He also does the duties formerly 
performed by the Clerk of the Hanaper 
(g. v.) f so far as such duties still exist, and 
is registrar of the Court of the Lord High 
Steward (q. a.). R- & L, Diet. 

CLERK OF THE HANAPER, OR 
HAMPER. Formerly, an officer on the 
common law side of the Court of Chancery, 
who registered the fines that were paid on 
every writ, and saw that the writs were 
sealed up in bags, in order to be opened after¬ 
wards and issued, these writs and the returns 
to them having been originally kept in a 
hamper. Tbe office was abolished in 1852, 
and the duties thereof transferred to the Clerk 
of the Crown in Chancery (q. v.). Byrne's 
L. Diet. See Hanaper. 

CLERK OF THE PEACE, or 
CLERICUS PACIS. In old English 
law, n county officer appointed by the 
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L U0toe Rotulorum (g. v-.), to keep the county 
records and to assist the justices of the peace 
(< 7 , v.) in quarter sessions, not only in drawing 
indictments, entering judgments, issuing 
process, etc., but also in administrative busi¬ 
ness. 

Now appointed and controlled by a 
joint committee of the county justices and 
the county council ( q. v.) t and known as clerk 
to the county council. He is chief officer of 
his council, is responsible for all the county 
records, and at quarter sessions discharges 
functions analogous to those performed by the 
clerk of assizes ( q. v.) at assizes. Byrne's L. 
Diet. 

CLERKSHIP. The period which must 
be spent by a law-student in the office of 
a practising attorney before admission to 
the bar. 1 Tidd, Pr, 01. 

CLIENT. In Practice. One who 
employs and retains an attorney or coun¬ 
sellor to manage or defend a suit or action 
to which he is a party, or to advise him 
about some legal matters. See Attornky- 
at-Law. 

CLINK. See Privileged Places. 

CLOSE. An interest in the soil. Doc¬ 
tor & Stud. 30; 0 East 154 ; 1 Burr. 133 ; 
or in trees or growing crops. 4 Maas. 266 ; 
9 Johns. 113. 

In every case where one man has a 
right to exclude another from his land, 
the law encircles it, if not already inclosed, 
with an imaginary fence, and entitles him 
to a compensation in damages for the in¬ 
jury he sustains by the act of another pass¬ 
ing through his boundary—denominating 
the injurious act a breach of the inclosure ; 
Hamm. N. P. 151; Doctor & Stud. dial. 1, 
c. 8 , p. 30 ; 2 Whart. 430. 

In considering the cases in which tres¬ 
pass might be supported for an injury 
to land, for breaking the close, it is laid 
down that the term close, being technical 
and signifying the interest in the soil, and 
not merely a close or inclosure in the com¬ 
mon acceptance of that term. It lies how¬ 
ever temporary the tenant’s interest, and 
though it be merely in the profits of the 
soil as vestures terras or herbagii pas- 
turce-i Co. Litt. 4 b ; 5 East 480 ; 6 id. 
606 ; 5 T. R. 585 ; prima tonsura; 7 East 
200; chase for warren, etc.; 2 Salk. 637; 
if it be in exclusion of others; 2 Bla. Rep. 
1150 ; 8 M. & S. 490. So it lies by one hav¬ 
ing a right to take off grass ; 6 East 002 ; 
or after a tenancy expires to emblements ; 
9 Johns. 108; or one having the right to cut 
timber trees ; 4 Mass. 266. 

An ejectment will not lie for a close ; 11 
Co. 55 ; Cro. Eliz. 235; Ad. Ej. 24. See 
Clausum. 

CLOSE COPIES. Copies which might 
be written with any number of words on 
a sheet. Office copies were to contain only 
a prescribed number of words on each 
sheet. 

CLOSE HAULED. In Admiralty 
Law. This is a nautical term and means 
the arrangement of a vessel’s sails when she 
endeavors to make progress in the nearest 
direction possible towards that point of the 
compass from which the wind blows. 0 EL 
& Bl. 771; Black, L. Diet. 

CLOSE ROLLS. Rolls containing the 
record of the close writs ( literae clausce ) 
and grants of the king, kept with the 
public records. 2 Bla. Com. 346. 

CLOSE SEASONS. In England. 

The periods of the year during which it is 
forbidden to kill or take game, freshwater 
fish, sea fish, oysters, or us the case may be. 
The annual close season varies for different 
kinds of game, but the period March 1 st to 
August lbt is included in the close seasons 
for all kinds of game, except hares. The 
period may vary according to the mode of 
capture adopted ; thus, the time during which 
bulmon are protected from capture by nets 
is always longer than the lime during which 
it is forbidden to take them with rod and 
line. In addition 10 the annual close time, 


there is also, in the case of salmon netting, 
a weekly close season, which is normally 
from noon on Saturday to 6 a. m. on Monday. 
Most kinds of game cannot be killed on 
Christmas Day or on Sunday, and the Wild 
Birds Protection Acts, 1880 to 1908, protect 
most species of birds between March 1st 
and August 1st; but these two periods of 
exemption arc not technically close seasons. 
Byrne. 

CLOSE THEREOF. Pertaining to 
Signing of Will. A subscription means a 
wilting and a signature at its end. A statute 
requiring that the signature of the 5 testator 
be placed at the end or "close thereof" is 
compiled with although it precedes the date, 
79 Ky. 607-614. 

CLOSE WRITS. Writs directed to 
the sheriff instead of to the lord. 8 Reeve, 
Hist. Eng. Law 45. Writs containing 
grants from the crown to particular per¬ 
sons and for particular purposes, which, 
not being intended for public inspection, 
are closed up and sealed on the outside, 
instead of being open and having the seal 
appended by a strip of parchment. 2 Bla. 
Com. 340 ; Sewall, Sher. 872. 

CLOSURE. See Cloture. 

CLOTURE. The procedure in deliber¬ 
ative assemblies whereby debate is closed. 
Introduced in the English parliament in 
the session of 1882, Wharton. It is gener¬ 
ally effected by moving the previous ques¬ 
tion. See Roberts, Rules of Order §§ 20, 
58 a. This motion is not recognized in the 
senate of the United States. 

CLOUD ON TITLE. See Bill to 
Remove Cloud from Title. 

CLUB. A voluntary unincorporated 
association of persons for purposes of a 
social, literary, or political nature or the 
like. A club is not a partnership ; 2 M. & 
W. 172 ; Black. L. Diet. 

An organized association ( q. v.) united 
for the promotion of some common purpose 
or object, cither social, religious, benevolent, 
literary, scientific, or political. It may be 
cither incorporated or unincorporated. 25 
A. & E. Ency. 2nd cd., 1130. 

The legal status of a voluntary unincor¬ 
porated association depends mainly upon 
its objects and purposes. If it is organized 
for commercial purposes, and operated for 
pecuniary profit, it is no more than a mere 
partnership, and the rights and liabilities 
incident to that relation attach to its mem¬ 
bers. But societies and clubs, the objects 
of which are merely social, literary, scientific, 
or political are not partnerships. These 
organizations have no very definite legal 
status, and the courts have not attempted 
to formulate any general rules governing 
them. Id. pp. 1130, 1131. 

CO-ADMINISTRATOR. One who is 
administrator with one or more others. 
See Administrator. 

CO-ASSIGNEE. One who is assignee 
with one or more others. See Assignment. 

CO-EXECUTOR. One who is exec¬ 
utor with one or more others. See Ex¬ 
ecutor. 

COADJUTOR. The assistant of a 
bishop. An assistant. 

COADUNATIO. A conspiracy. 9 
Coke, 56. 

COAL. See Lump Coal; Mine Run 
Coal. 

COAL NOTE. In English Law. 

A species of promissory note authorized by 
the stat. 8 Geo. II. C. 26, §§ 7. 8 . which, 
having these words expressed therein, 
name!}", “ value received in coals,” are to 
be protected and noted as inland bills of 
exenange. 

COAST. The margin of a country 
bounded by the sea. This term includes the 
natural appendages of the territory which 
rise out or the water, although they are not 
of sufficient firmness to be inhabited or for¬ 
tified. Shoals perpetually covered with 


water are not, however, comprehended 
under the name of coast. The small islands 
situate at the mouth of the Mississippi, 
composed of earth and trees drifted down 
by the river, which are not of consistency 
enough to support the purposes of life, and 
are uninhabited, though resorted to for 
shooting birds, were held to form a part of 
the coast. 

COCKET. A seal appertaining to the 
king’s custom-house. Reg. Orig. 192. A 
scroll or parchment sealed and delivered by 
the officers of the custom-house to mer¬ 
chants as an evidence that their wares are 
customed. Cowel; Spelman, Gloss. See 
7 Low, C. 110. The entry office in the cus¬ 
tom-house itself. A kind of bread said 
by Cowel to be hard-baked ; sea-biscuit; a 
measure. 


CODE (Lat. Codex, the stock or stem 
of a tree—originally the board covered 
with wax, on which the ancients originally 
wrote). A body of law established uy the 
legislative authority of the state, and de¬ 
signed to regulate completely, so far as a 
statute may, the subject to which it relates. 

From the rude beginning, expressed in 
the derivation of the word, there developed 
the somewhat diversified signification which 
it has acquired in jurisprudence. It has 
been usea to describe a collection of pre¬ 
existing laws arranged and classified into 
a logical system, or one intended to be 
such, without the interpolation of new 
matter, and also a declaration of the 1 a w 
composed partly of such materials as might 
be at hand from all sources.—statutes, ad¬ 
judications, customs,—supplemented by 
such amendments, alterations,and additions 
as seemed to the lawgivers to be required to 
constitute a complete system and adapt it 
to the purpose of its adoption, or promulga¬ 
tion. 

This mixed character, it may probably 
be asserted with confidence, is essential to 
the existence of a code as the term in now 
understood, and has entered more or less in¬ 
to the composition of every body of laws 
known as such in history. 

The idea of a code involves that of the 
exercise of the legislative power in its pro¬ 
mulgation ; but the name nas been loosely 
applied also to private compilations of 
statutes. 


The subject of codes and the kindred topics of 
legal reform have received great attention from 
the Jurists and statesmen of the present cepfury 
Probably no subject In the domain of law has been 
the occasion of more extended and earnest discus¬ 
sion than the relative merits of the Code system as 
(t Is understood by jurists, and that which is con¬ 
sidered and treated os both sides of the controversy 
as its antithesis, a body of law partly « ritten anu 
partly unwritten, finding its beginnings in customs 
gradually ripening Into customary law : seeking 
later expression in statutes and passing through a 
period of judicial interpretation and modification 
by being fitted, as it were, into successive cases, 
with sufficiently varying facts to produce that flex¬ 
ibility which is needed for final crystallization into a 
body of rules and principles sufficiently well settled 
as to have attained the dignity of a well ordered sys¬ 
tem. Of the one the Roman Law is the illustration 
unrivalled in history, as Is the English Common Law 
of the other. While, however, these do represent 
two distinct and well defined systems of the deve lop 
ment of law, the thoughtful and Impartial reader of 
what Is written by the ardent advocates of each, 
assuming as many of them clo thAt the adoption of 
the one is the exclusion of tne other, may nnd him¬ 
self inclining to the conclusion that In dealing with 
this as with most juridical questions, an entirely 
one-sided view will leave much to bo desired. It 


my be permissible to question whether these two 
retains are essentially distinct and antagonistic 
rpes, or different methods employed in and essen- 
al to the evolution of immicinaf law aa a whole, 
id of the science of jurisprudence in its widest 
snse. It Is true that there are recorded in history 
ropoaals to form a code of laws rfc nm-o having 
rintlon only to the future and disregarding the 
i»t, but this has been properly regarded ns the 
sInnary dream of the enthusiast rather than the 
aturea conclusion of a judicious lawgiver. It Is 
irdly to be questioned that no code bus ever t.o,. n 
9 place as an Instrument of legal uu mm intuit ;-.u 
to which there did not enter as a substantial con- 
Ituent a body of existing common law, and that 
-ery body of unwritten law on a piven subject is 
ndmg towards ultimately finding its expression in 
hat Is tantamount to a code, whether called by that 
ime or not. Indeed, if dry technicalities < i deflut- 
>n be avoided. It is hardly an exaggeration to say 
at there are single decisions of English or Amerj- 
,n judges, such, for example, as Coggs v. Bernard, 
ilch may not be Inaptly termed a 
m of the law on the subject to which they relate, 
*1 which come to be recognised aa such wltn 
ithority which could hardlv be increased by legi*. 
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toUre •MmuUv'ii. IV difflculvj of making m bird 
*IK) fMU Hu* brtw*« t he two systems la quit* w©U 
shown by ail Uw attempts to define precisely Urn 
word ooOa a ▼wry judfcrious wri te r, after a review 
of Uw bWorkal codes. ooacluAss that substan tially 
they are of three kinds. and him claaailSoatioo it 
sot only mttsfactory in Itself but admirably Illus¬ 
trates what has bona saM 
" jFVrei.—Tbe rlialAoUivo sta t utes of fores eye* 

tematioaJly arrufod. according to su bject- matter, 
without anxwdmeni, alteration, or Interpolation of 
bow law the only change being In the correction of 
errors ol unrml ~~ repetitions, superfluities, and 
SaX^lcUoS^mp««ed into as amaU a space as 
possible, which when done aril) lea re the laws In 
letter and in spinl .mat a* thev trcrr 
•• Second Th.'eameai* i hr first in form, but going 
further and mating norb Amendments as are 
deemed necessary to harmonize and perfect the 
existing srstem . ... 

♦* TVrtL To take a yet greater latitude, and, with¬ 
out eK^ng in g the existing ty$tem of laws, to add 
new laws, and to repeal cld laws, both in harmony 
With it, eo th».t (be code will meet present exigen- 
and so far as possible provide for the future ; 

_ this Is real codification' To these accurate 
item ants the writer adds a fourth, “wholly im¬ 
practicable and even visionary.'’ which Is “ to die- 
regard at will existing Lawk, and make a system 
substantially wv, 1 such as the author deems beet 
and wisest Paper of Judge Clark, Rep't Go. St. 
Bar Ass n. 1880 

There n unquestionably a strong tendency 
towards codification In a general sense, which 
manifests itself in tr.o tendency to general revis¬ 
ions of federal and state statutes, the adoption of 
codes of procedure by name in several of th em , and 
in fact though not tu name Lu many others, the 
codes of India, and not the least in the growing 
Interest in an active discussion of the subject- If 
thu interest leads to an ;■ n wiscly tempered with a 
due rega rd for the proper functions oi written and 
unwritten law, and freedom from extreme views 
«nH (heeffort to ancomphsh the Impossible task of 
reducing all law to the nnyieidiug Forms of Btatu- 
tory enactment, it will undoubtedly be fruitful of 
good results. 

When It is considered how rapidly statutes accu¬ 
mulate as time peases it Is obvious that great con 
▼enlence wtU be found In ha • :ng the statute law in 
a systematic body, arranged according to subject- 
matter, to stood or leaving It unorganized, scattered 
through the volumes in wbirh it was from year to 
year promulgated Revision to this extent Is very 
frequent, ana is what 1* usually accomplished In the 
Revised Statutes of many states which are lnartifi- 
dally termed codes. Of this general character 
were the Revised Statutes of the United Btatee ; 
infra When the transposition of t ho statutes from 
a chronological to a scientific order is undertaken, 
more radical changes immediately propose them¬ 
selves. These arc of two clashes : first, amendments 
for the purpose of harmcniricg tne inconsistencies 
which such an arranffr’meat brings to notice, and 
supplying defects : **> ond, the Introduction Into 
the system of all other ru.ea which are recognized 
as the unwritten or common law of the state. The 
object of the latter class of changes Is to embody In 
one systematic enactment all that is thenceforth to 
be regarded as the law of the land. It Is this at¬ 
tempt which is usually Intended by the distinctive 
term codification. 

The first two of the questions thus indicated may 
be deemed as settled by general concurrence. In 
favor of the expediency of such changes; and the 
process of the collection of the statute law In one 
general code, or In a number of partial codes of 
systematic statutes, accompanied by the amend¬ 
ments which such a revision Invites. Is a process 
which for some years has been renovating the laws 
of England ana the United States Although at 
the Mine time something has been done, especially 
In this country, towards embodying In these statutes 
principles which before rested in the common or 
report law, yet the feasibility of doing this com¬ 
pletely, or even to any great extent, must be deemed 
an open question. It has been discussed with great 
ability by Bent bam, Savtgny. Thibaut, and others. 
It is undeniable that, however successfully a code 
might be supposed to embody all existing and de¬ 
clared law. bo as to supersede previous sources, it 
cannot be expected to provide prospectively for all 
the Innumerable cases which the diversity of affairs 
rapidly engenders, and there must soon cornea time 
when Ft must be studied Ln the light of numerous 
explanatory decisions. 

R eal codification involves the most Intimate and 
exhaustive knowledge not onlv of the statute law 
to be Included, bat also of the judicial Interpreta¬ 
tion and c o ns tr u ction of It, and from the moment 
of the adoption of a code it begins to be the subject 
of a new series of derisions which are required to 
Interpret, modify, and explain it and adapt it to 
m odern conditions and the facta of cease of new im - 
p rearing, ea Is and always baa been the case with 
respect to the adaptation of the ancient rules of 
the common law to modern oondltlona In doing 
this (he necessity for and opportunity of JudlcUu 
legislation are lmbrite, and with the multiplicity of 
courts and Juriadiotlona the difficulties of preserv¬ 
ing a system founded on reason are far greater than 
they were even a very few yean ago. Amt this 
oc m k te ratkm Is strongly urged In favor of the code 
sys tem. On the other en-rny that the law of master 
and servant, which was founded on such relations aa 
the coachman and the blacksmith’s striker, should 
have been applied with so little friction to the rail¬ 
road and the factory. Is hardly las wonderful than 
the development of toe common carrier of the post 
road and van to the telephone company, and these 
r apid transformations may serve aa the Deals of an 
argument that no civil code can be framed with 
•mnclent wisdom to provide for the constantly 
ilanflnf conditions of life and business. 

In a ddi tion to the considerations herein mentioned 
•J upon the subject, the lord chief justice 

of In ajsnd. in his sddiem before the American Bar 
A sso ci ation!Report 1096), In disapproving of the pro¬ 
posal to codify International law. mentions and Illus¬ 


trates a vary fundamental objection to the ood lfl oa- 
Uoa of branches of the Law not yet definitely re- 
duaed to fixed raise. His observations approach 
very nearly the suggestion of a striking ana effec¬ 
tive of the extant to whtoh codification 

should go beyowd the scientific revision of statute 
law. and In the direction of Including law eettted by 
li fHdim znJ not by statute. Some branches of the 
law are admirably sderto ' 1 to com piece codification, 
some others are not yet, and others again by their 
nature never can or will be. 

The discussions on this subject have called atten¬ 
tion to a subject formerly little coosidered, but 
which Is of fundamental importance to the success 
ful preparation of a code—the matter of statutory 
expression. There la no species of composition 
which demands more care and precision than that 
of drafting a statute. The writer needs not only to 
make hJalanguage Intelligible, he must make If In¬ 
capable of misconstruction. When It haa p a mwrt 
to a law, it la no longer his intent that la to be con¬ 
sidered. but the intent of the words which be haa 
used; and that intent la to be ascertained under 
the strong pressure of an attempt of the advocate 
to win whatever possible construction may be most 
favorable to his cause. The true safeguard la found 
not In the old method of accumulating synonyms 
and by an enumeration of particulars, but rather— 
as la shown by those American codes of which the 
Revised Statutes of New York and the revision of 
Massachusetts are admirable specimens—by concise 
but complete statement of the full principle in the 
fewest p oss ible words, and the elimination of de¬ 
scription and paraphrase by the separate statement 
of necessary definitions One of the rules to which 
the New York revisers generally adhered, and 
which they found of very great Importance, was to 
confine oach section to a single proposition In this 
way the Intricacy and obecurlty of the old statutes 
were largely avoided. The reader who w ishes to 

6 ursue this Interesting subject will find much that 
i admirable in Coodea treatise on Legislative Ex- 

S resalon (Lend 1846) (reprinted In Brightly’^ Pur- 
oo's Digest, Penna ). The larger work of Gael 
(Legal Composition. Lond. 1840) is more es 

tne wants of the English profession. 


adapted to 

Great Britain. There has not been in 
England any general codification in the 
modem sense. 

There were some early English so-called 
codes which were of the former character. 
The first code in England appears to have 
been about the year 900 by Athelbert, king 
of the Kentings. His reign overlaps the 
reign of Justinian. His laws have come 
down to U9 only in a copy made after the 
Norman Conquest. They consist of ninety 
brief sentences. In the end of the 7th cent¬ 
ury the west Saxons had written laws,—the 
laws of Ine. The next legislator we come 
down to is Alfred the Great, about two cent¬ 
uries later. Later came the code of Canute. 
1 Social England 165 

These are merely of historical interest. 
But in recent years there has been in Eng¬ 
land as elsewhere an interest in the subject 
of the arrangement, classification, and sim¬ 
plification of the law which found expres¬ 
sion not only in words but in legislative 
action. The necessity for some reform, and 
the conditions which have forced the sub¬ 
ject upon the attention of the English Bar 
and Parliament, are well expressed by Mr. 
Crack an thorpe in his recent address before 
the American Bar Association (Report»■ 
1896):— 

M We have Is our libraries a number of mono¬ 
graphs, dealing with the subheads of Law (n the 
most minute detail—books on Torts and Contracts, 
on Settlements and Wills, on Purchases and Sales, 
oa Specific Performance, on Negotiable Instru¬ 
ments, and bo forth. We nave also many valuable 
compendia, or Institutional treatises, dealing with 
the Law as a whole. Each and all of these, h<JW- 
ever, bear witness to the disjointed character of our 
Jurisprudence. The numerous monographs overlap 
and jostle each other, like so many,rudderless boats 
tossing at random on the surface of a wind-swept 
lake, while the Institutional treatises, ln their en¬ 
deavor to be exhaustive, fall ln point of logical ar¬ 
rangement, lust os a vessel overladen with a mixed 
cargo falls to get It properly stowed away In the 
hold. Borne day, perhaps, we shall produce aCorpus 
Juris which will reduce our legal wilderness to oraer, 
and, by grubbing up the decayed trees, enable us to 
discern tne living forest. We nave already digested 
with success portions of our civil law, notably that 
relating to bills of exchange and a part of that re¬ 
lating to partnership and trusts. These experi¬ 
ments ore likely to be renewed from time to time, 
and I doubt not that ultl matety we shall have a civil 
code as complete as that which haa just been pro¬ 
mulgated In Germany. At present we have not 
even a criminal code such aa you have In the State 
of New York and as Is to bd found ln most conti¬ 
nental countries, all that has been done in that direc¬ 
tion being to pan five consolidating statutes d ealing 
with larceny and a few other common offenen.’ 1 

In addition to those mentioned the partial 
codes thus far adopted in England include 
the Bills of Sale Act, the Employers’ Lia¬ 
bility Act, and others, and the India code 
is the result of a very successful effort to 
codify specific titles of the common law, 
and it is now constantly referred to in 


common-law jurisdictions ss the best con¬ 
sidered expression of the rules of the com¬ 
mon law on subjects covered by it at tbe 
time of its adoption. In addition to the 
partial or special English codes referred to, 
the course which the discussion upon codi¬ 
fication has taken in that country has led 
to the systematic collection and revision of 
statutes upon particular subjects. Under 
the direction of Lord Cairns, the statutes of 
England from 1 Henry III. have been 
systematically revised by a committee, and 
published as tne “ Revised Statutes.” Eigh¬ 
teen volumes have been published, bring¬ 
ing the work down to 1878. 

In other British dependencies there have been 
movements in the direction of codification more 
pronounced In some Lnstanoes than those in Eng¬ 
land. In Hong Kong and at the Straits Settlements 
codes of civil procedure were adopted on tbe lines 
of the New York code, which was also utilised ln the 
Indian code. 

The English Judicature Act of 1878 accomplished 
many of the reforms ln the line of aLmpUdcatlon 
which were aimed at In me New York code ana 
those which followed It in the United States. Among 
other things, it provided for one civil action to take 
tho place of the different actions of common law 
and the suite in equity; It provided for bringing 
actions in the name of the real party in Interest ana 
as many of them as hod an Interest, and against all 
against whom relief was claimed ; for a decision ac¬ 
cording to tbe rules of the common law and equity, 
the latter to prevail when there was a conflict; It 
specified that the pleadings should bethe statement 
of claim or complaint, the answer or defence, and 
the reply ; that the trial should be by court, or jury, 
or referee, 

This Judicature Act has been adopted by Victoria, 
Queensland, South Australia, Western Australia, 
Tasmania, New Zealand, Jamaica, St Vincent. Tbe 
Leeward Islands, British Honduras, Gambia, Gren¬ 
ada, Nova Scotia, Newfoundland, Ontario, and Brit¬ 
ish Columbia. 86 Am. L. Reg. & Rev. n. b. 541. 

United States. In this country the 
subject has received no less attention and 
presented obetacles of less magnitude. Codes 
and revisions have been enacted as follows : 

The Revision of Federal Statutes in 1873, 
which went into effect June 22, 1874, was 
by act of congress declared to constitute 
the law of the land ; the pre-existing laws 
were thereby repealed, and ceased to be of 
effect By Bubsequent acts of congress, 
certain errors in this revision were cor¬ 
rected. A new edition of the Revision of 
1873 waa authorized by acts of March 2, 
1877, and March 9, 1878; this is not a new 
enactment, but merely a new publication ; 
it contains a copy of the Revision of 1873, 
with certain specific alterations and amend¬ 
ments made Dy subsequent enactments of 
the 43d and 44th congresses, incorporated 
according to the judgment and discretion 
of the editor, under the authority of the acta 
providing for his appointment. Tlhese alter¬ 
ations, or amendments, were merely indi¬ 
cated by italics and brackets. The act of 
March 9, 1878, provides that the edition of 
1878 shall be legal evidence of the laws 
therein contained in all the courts of the 
United States, and of the several states and 
territories, “ but shall not preclude refer¬ 
ence to, nor control, in case of any discrep¬ 
ancy, the effect of any original act as passed 
by congress since the first day of December, 
1873.” 

The supplement of 1881 is official to a lim¬ 
ited extent. Theprovisions in regard to it 
are as follows : ‘ ‘ The publication herein au¬ 
thorized shall be taken to be prima facie 
evidence of the laws therein contained in 
all the courts of the United States, and of 
the several states and territories therein ; 
but shall not preclude reference to, nor 
control. In case of any discrepancy, the 
effect of any original act as passed by con¬ 
gress :— Provided , that nothing herein con¬ 
tained shall be construed to change or alter 
any existing law ; ” 21 Stat. L. 388. See 
Wright v. U. 8., 15 Ct. of Cl. 80, where the 
subject is explained by Richardson, J., 
one of the compilers. Volume I. Supple¬ 
ment to the Revised Statutes, contains all 
the permanent general laws enacted from 
the passage of the Revised Statutes in 1674, 
to and including the fifty-first congress, 
which expired in 1891, and supersedes Vol. 
I., prepared under resolution of June 7, 
1880. The publication is prima facie evi¬ 
dence of the laws therein contained in all 
of die courts of the United states. Vol. 
IL of the Supplement contains the general 
laws of the fifty-second and subsequent 
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congresses. 

Colonial Codes. Of these there were 
several adopted in the colonies prior to the 
Revolution. 

In 1065 a code prepared by Lord Chan¬ 
cellor Clarendon, called the “Duke'sLaws,” 
was promulgated and went into operation 
at Long Island and West Chester, New 
York. Afterwards its provisions slowly 
made their way in New York and the other 
provinces. 

It was an attempt to state the law relat¬ 
ing to the rights of persons and property, 
and of procedure both civil and criminal. 

The Massachusetts oolony, in March, 1634, 
appointed a committee to revise the law. 
Other committees were appointed in 1635 
and 1637. Maryland adopted a code in 1639. 
In Massachusetts in 1641, a code of laws 
was adopted which was called “ The Liber¬ 
ties of the Massachusetts Colony in New 
England.*’ Connecticut adopted a code in 
1650, chiefly copied from the Massachusetts 
code. Virginia appears to have adopted 
a body of laws in 1611, and in 1656 tneir 
laws were reduced into one volume. 

State Codes. New York is the pioneer in 
the work of codification. In that state the 
first act relating to procedure after the or- 

S mization of state government was passed 
arch 16, 1778. Various other acts were 
passed between 1601 and 1813. In 1813 there 
was a general revision of the law, and the 
subject of practice of the law. In 1828 the 
revisers collected into one act the various 
provisions relating to practice in all the 
courts which was made a part of the Re¬ 
vised Statutes. It is said tnat this part of 
the Revised Statutes constituted the first 
code of civil procedure in New York. It 
embraced nearly all the practice in all the 
courts and has been the basis of subsequent 
code revision. In 1848 the “Code of Pro¬ 
cedure” was adopted. Mr. David Dudley 
Field, the eminent writer on this subject, 
had begun his work on law reform in 
1839. 

In Louisiana, the civil law prevails and 
there are complete codes framed there¬ 
under. One feature of the Louisiana code 
should be carefully noted. It assumes that 
cases not anticipated may occur. Art. 21 
declares tliat “in all civil matters where 
there is no express law, the judge is bound 
to proceed and decide according to equity. 
To decide equitably an appeal is to be made 
to natural law and reason, or received 
usages, where positive law is silent.” This 
code was adopted in 1824 and took effect in 
1825, the revision of 1870 being the shxne 
code, with the slavery provisions omitted, 
and with such amendments as had previ¬ 
ously been made. It is said that the power 
above quoted has never been exercised ex¬ 
cept to furnish a remedy or mode of pro¬ 
cedure. 

Foreign Countries. On the continent 
of Europe the systems of law are gener¬ 
ally founded upon the civil law, ana each 
country has its own code, which is usually 
an adaptation in whole or in part of Roman 
Law. These codes are different in char¬ 
acter, falling within sometimes one and 
sometimes another of the classes above 
enumerated, as they were intended to be 
scientific collections and classifications of 
existing law or to include new legislation. 

The modem codes of Europe were pre¬ 
ceded by periods of codification, such as 
that which Maine designates the “era of 
codes,” in which, throughout the world, so 
far as the sphere of Roman and Hellenic 
influence extended, there appeared codes of 
the class of which The Twelve Tables is the 
conspicuous example; Maine, Anc. L. 2,13 ; 
and the many codes of the Middle Ages 
based upon Roman law modified by local 
customs. There were also a great number 
of codes of maritime law, which in its na¬ 
ture was. and still is, well adapted to this 
exact form of expression, many of which are 
collected in the Black Dook or the Admiral¬ 
ty (q : v.), which has been said to contain all 
maritime codes known at the time. Below 
are briefly referred to the best known his¬ 
toric codes, ancient and modem. 

Austrian. T7ic Civil Code was promul¬ 
gated July 7, 1810, under Joseph II. (1786). 


The first part of it was published and sub¬ 
mitted to the Universities and the courts 
of justice, and some parts having been 
found wholly unsuited to the purpose, were 
by his successor abrogated. It is founded 
in a great degree upon the Prussian. The 
Penal Code (1852) is said to adopt to some 
extent the characteristics of the French 
Penal Code. 

The civil code originated In an ordinance Issued by 
Karla Theresa In 1758, the avowed objects being to 
provide for uniformity of the lavr In the provinces 
and digest the existing law. The result was un¬ 
satisfactory and another commission authorized 
Counsellor Harten to construct a code, of which the 
conditions prescribed are quite worthy of repeti¬ 
tion. They were:—1. To abstain from doctrinal 
development. 2. To have In view contestations of 
the most frequent occurrence. 8. To be clear In ex¬ 
pression. 4. To he governed by natural equity 
rather than the principles of tne Roman Law. 
5. To simplify the laws and to refrain from too much 
subtlety m details. 

Burgundian. Lex Romana , otherwise 
known in modem times as the Papiniani 
Respon&oi'um. Promulgated a* d. 517. 

It was founded on the Roman law ; and its chief 
interest is the indication which, in common with 
the other Barbaric codes, it affords of the modifica¬ 
tions of jurisprudence under the changes of society 
amidst which it arose. 

Consolato del Mare. A code of mari¬ 
time law of high antiquity and great celeb¬ 
rity. 

Its origin Is not certainly known. It has been as¬ 
cribed to the authority of the ancient-kings of Aira- 
gon ; but there is some reason for maintaining the 
theory that it was gradually collected and handed 
down as a digest of all the principal rules and 
usages established among the maritime nations of 
Europe from the twelfth to the fourteenth century. 
Since it was first promulgated at Barcelona In the 
fourteenth century it has been enlarged from time 
to time by the addition of various commercial reg¬ 
ulations. Its doctrlnee are founded to a large ex¬ 
tent on the Greek and Roman law. It seems to 
have been originally Written in the dialect of Cata¬ 
lonia; but it nos been translated into every lan¬ 
guage of Europe, except English. It has had great 
weight in determining the maritime law of Europe. 
It comprised the ancient ordinances of the Greek 
and Roman emperors and of the kings of France and 
Spain, and the laws of the Mediterranean islands and 
of Venice and Genoa. It Is referred to at the pres¬ 
ent day as an authority in respect to the ownership 
of vessels, the rights and obligations thereto, to the 
rights and responsibilities of master and seamen, 
to the law of freight, of equipment and supply, or 
jettison and average, of salvage, of ransom, and of 
prize. The edition of Pardessus, in his Collection 
de Lois Maritimes (vol. 2), is deemed the best. 
There is also a French translation by Boucher, 
Paris, 1806, The original printed edition was pub¬ 
lished at Barcelona, in 1494, See also, Reddle, Hist, 
of Mar. Com. 171; Marvin’s Leg. Bibl. ; J. Duer.Ins.; 
7 N. A. Rev. 330. 

French Codes. The chief French codes 
of the present day are five in number, some¬ 
times known as Les Cinq Codes. They were 
in great part the work of Napoleon, and the 
first in order bears hia name. They are all 
frequently printed in one duodecimo vol¬ 
ume. These codes do not embody the whole 
French law, but minor codes and a number 
of scattered statutes must also be resorted 
to upon special subiects. 

Code Civil, or Code NapoUon , is composed 
of thirty-six laws, the first of which was 
passed in 1803 and the last in 1804, whioh 
united them all in one body, under the 
name of Code Civil des Frangais. 

The first steps towards Its preparation were taken 
in 1783, but it was not prepared till some years sub¬ 
sequently, and was finally thoroughly discussed in 
all its details by the Court of Cassation, of which 
Napoleon was president and In the discussions of 
which ho took an active part throughout. In 1807 a 
new edition was promulgated, the title Code Wavo- 
Uon being substituted. In the third edition (1818) 
the old title was restored ; but In 18G2 it was again 
displaced by that of Napoleon. 

Under Napoleon's reign It became the law of Hol¬ 
land, of tho Confederation of the Rhine, Westphalia, 
Bavaria, Italy, Naples. Spain, etc. It has under¬ 
gone great amendment by laws enacted since It was 
established. It is divided into three books. Book I, 
Of Persons and the enjoyment and privation of 
civil rights. Book 2, Property and Its different 
modifications. Book 3, Different ways of acquiring 
property. Prefixed to It is a preliminary title. Of 
the Publication, Effects, and Application of Laws In 
General. 

One of the most perspicuous and able commenta¬ 
tors on this code is Toulller, frequently cited in this 
work. 

Code de Procedure Civil ♦ That part of 
the code which regulates civil proceedings. 

It Is divided into two parts. Part First consists of 
five books: the first of which treats of justices of 
the peace; the second, of inferior tribunals; the 
third, of royal (or appellate) courts; the fourth, of 
extraordinary means of proceeding; the fifth, of 
the execution of Judgments. Part Second Is di¬ 


vided into three books, treating of various matters 
and proceedings special In their nature. 

Code de Commerce. The code for the 
regulation of commerce. 

This code was enacted In 1807. Book 1 is entitled, 
Of Commerce In General. Book 2, Maritime Com- 
™ erc ®- The whole law of this subject is not em¬ 
bodied In this book. Book 8, Failures and Bank¬ 
ruptcy- This book was venr largely amended by 
the law of 28th May, 1888. Book 4, uf Commercial 
Jurisdiction,—tho organization, jurisdiction and 
proceedings of commercial tribunals. This code is. 
In one sense, a supplement to the Code tfapoUon, 
applying the principle of the latter to the various 
subjects of commercial law. Sundry laws amend¬ 
ing it have been enacted since 1807. Pardessus is 
°ne of the most able of its expositors. See Ool- 
rand, Code of Commerce. 

Code dTInstruction Criminelle. The code 
regulating procedure in criminal cases, 
taking that phrase in a broad sense. 

Book 1 treats of the police; Book 2, of the admin¬ 
istration of criminal Justice. It was enacted in 
3808 to take effect with the Penal Code In 1811. 

Code Penal. The penal or criminal code. 

Enacted in 1810. Book 1 treats of penalties in 
criminal and correctional cases, and their effects ; 
Book 2, of crimes and misdemeanors, and their 
punishment; Book 3, offences against the police 
regulations, and their punishment, important 
amendments of this code nave been made by subse¬ 
quent legislation. 

There is also a Code Forestier; and the 
name code has been inaptly given to some 
private compilations on other subiects. 

Gentoo Code. A translation or the laws 
of the Hindus made during the administra¬ 
tion of Warren Hastings as Governor- 
General of India, and prior to the transla¬ 
tion of the Institutes or Menu. 

The formulation of Hindu law in those Institutes 
(a. v. supra) had the same effect In India as had 
always resulted from the written expression of the 
law. There was gradually formed a new body of 
law consisting of decisions and opinions of learned 
men upon the construction of written law closely 
resembling the body of law which was engrafted 
upon the Institutes of Justinian. The translation of 
those laws in the Gentoo code was followed by a 
further digest under the authority of the English 

{ government, so that a very complete body of Hindu 
aw grew up, which discloses a system of procedure 
resembling in a marked degree that of the present 
day, comprising,—a complaint, a summons or cita¬ 
tion, an appearance, a hearing of both parties, the 
presence or attorneys, aod a law of evidence and 
method of examining witnesses. 

There seems also to have been in India in very 
early times a system of natural arbitration by 
neighbors, probably the earliest effort at an admin¬ 
istration of justice and resembling the ancient 
county court of the Saxons. See Henu, infra . 

German Code. In the current which 
swept over Europe during the sixteenth 
century, substituting, as Professor Sohin 
phrases it, “ the revived spirit of antiquity 
tor mediaeval conceptions and ideas,” Ger¬ 
many participated m the changes which 
took place in all departments of science 
Then the Roman law was “received” in 
that country, and irom that time it has 
been a controlling factor in the jurispru¬ 
dence of the countries which form tho 
German Empire. In certain territorial 
limits over which the Prussian Landrecht 
(see Prussian Code) held sway “ the formal 
validity of the Corpus Juris Civilis has been 
expressly set aside,” but even there “ the 
force of Roman principles of law has never¬ 
theless remained substantially unimpaired 
within large departments of German juris¬ 
prudence. Particularly is the science of 
the Roman private law imbedded in the 
German jurisprudence, and indeed the ex¬ 
istence oi law asa8cicnce in Germany dates 
from the introduction of the Roman law. 
There were no preconceived ideas with 
which to conflict, and it was accepted by a 
national intellect unprejudiced by any pre- 
oonceived ideas. See Prussian Code, infra. 

The completion of twenty-five years of the 
life of the Empire lias been made the oc¬ 
casion of the construction and promulga¬ 
tion of a new German code which has been 
in the course of preparation for several 
yearn. It is an example for the most part 
of antecedent laws, though of an arrange¬ 
ment novel in various respects. The civil 
code, having passed the Reichstag and re¬ 
ceived the approval of the emperor, was 
duly promulgated August 19, 1896, to go 
into effect January 1,1900, at the same time 
with other special codes, including those of 
Civil Procedure, Insolvency, Assignments, 
Arbitrations, and the like. 
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Oreoorian. An unofficial compilation 
of the npecripta of the Roman emperors. It 
made in the fourth century, and is not 
now extant. 


The Theodoadan Oode. which *m promulgated 
nMrij a ceoturv afterwards. was a continuation or 
thin and of the collection of Hermogenea. The chief 
internet of all these collections la tn their relation to 
their great successor the Justinian Code. 

Hans* Towns, Laws of the. A cod©of 
maritime law established by the Hanseatio 
towns. 


It was first published in German, at Lubec, In 
1597. In an assembly of deputies from the several 
towns, held at Lubeo. May 23. 1614. it was revised 
and enlarged. The text, with a Latiu translation, 
was published with a commentary by Kurieke ; and 
a French translation has beeu given by Clelrac In 
y f ft t'.Mifumr* dr la Mtr. It is not unfrequently 
referred to on subjects of maritime law. 


Henri (FreHr/i). The best-known of sev¬ 
eral collections of ordinances made during 
the sixteenth, seventeenth, and eighteenth 
centuries, the number of which in part both 
formed the necessity and furnished the 
material for the Code Xapoleon. 

Henri (Hayticn). A very judicious 
adaptation from the Code Xapoteon for the 
Havtiena. It was promulgated in 1812 by 
Christophe (Henri I.). 

Hermogenlan. An unofficial compila¬ 
tion made in the fourth century, supple¬ 
mentary to the cotie of Gregorius. It is not 


the books as stating principles of criminal 
law. 

Marine Ordinances of Louis XIV. See 
Ordonnance de la Marine, infra. 

Menu, Institutes of. A code of Hindu 
law, of great antiquity, which still forms 
the basis of Hindu jurisprudence (Elphin- 
stone’s Hist, of India, p. 83), and is said also 
to lie the basis of the laws of the Burmese 
and of the Laos. Buckle, Hist, of Civiliza¬ 
tion, vol. 1, p. 54, note 70.. “ It undoubtedly 

enshrines many genuine observances of the 
Hindu race, but the opinion of the best 
contemporary orientalists is that it does not, 
as a whole, represent a Get of rules ever act¬ 
ually administered in Hindustan.” Maine, 
Ano. Law 10. 

This code contains simple rules for regulating the 
trial of ordinary actions j the number and com¬ 
petency of witnesses and sufficiency of evidence: 
methods of procedure in court and the judgment 
and its enforcement. There la no Indication of such 
an office as the attorney, as the Judge is required to 
examine witnesses and parties ; there Is also a sum¬ 
mary of the customary law. 

The Institutes of Meou are In, point of the relative 
progress of Hindu Jurisprudence, a recent prodxic- 
tion; Maine, Anc. Law 17; though ascribed to the 
ninth century b, o, A translation will be found In 
the third volume of Sir William Jones's Works. 
See, also, Gen too Code, rupra ; Hindu Law. 

Mosaic Code. The code proclaimed by 
Mosee for the government of the Jews, 
B. c. 1491. 


now extant. 

Justinian Code. A collection of imperial 
ordinances compiled by order of the em¬ 
peror Justinian. 

All the judicial wisdom of the Roman civilization 
which is of importance to the American lawyer la 
embodied in the compilations to which Justinian 
gave his name, and from which that uame has re¬ 
ceived its lustre. Of these, first in contemporary 
importance, if not first in magnitude and present 
interest, was the Code. In tbe first year of his 
reign he commanded Tribonian, a statesman of his 
.-curt, lo revise the imperial ordinance*. The first 
-©suit now known as In© Codex V etus, is not extant. 

It was superseded a few years after its promulga- 
Lion by a new and more complete edition. Although 
it is this alone which is cow known as the Code of 
Justinian, yet the Pandects and the Institutes which 
followed it are a part of the same system, declared 
by the same authority ; aaJ the three together form 
one codification of the law of the Empire. The first 
of these works occupied Tribonian and nine asso¬ 
ciates fourteen months. It is comprised in twelve 
divisions or books, and embodies all that waa deemed 
worthy of preservation of the imperial statutes 
from tne time of Hadrian down. The Institutes is 
an elementary treatise prepared by Tribonian and 
two associates upon the basis of a similar work by 
Gaius, a lawyer of the second century. 

The Pandects, which were made public about a 
month after the Institutes, were an abridgment of 
the treatises and the commentaries of the lawyers. 
They were presented in fifty books Tribonian and 
the sixteen associates who aided him In this part of 
his Labors accomplished this abridgment in three 
years. It has been thought to bear obvious marks 
of the haste with which it was compiled ; but it is 
the chief embodiment of the Roman law, though 
not the most convenient resort for the modem 
student of that law. 

Tribonian found tbe law, which for fourteen 
centuries had been accumulating, comprised In two 
thousand books, or—stated according to the Roman 
method of computation—in three million sentences. 
It is probable that this matter. If printed In law 
volumes such as are now used, would fill from three 
to five hundred volumes. The comparison, to he 
more exact, should take into account treatises and 
digests, which would odd to the bulk of the collec¬ 
tion more than to tbe substance of the material. 
The commissioners were instructed to extract a 
series of plain and concise laws, in which there 
should be no two laws contradictory or alike. In 
revising the imperial ordinances, they were em¬ 
powered to amend in substance as well as In form. 

The codification being completed, the emperor 
decreed that no resort should be had to the earlier 
writings, nor any comparison be made with them. 
Commentators were forbidden to disfigure the new 
with explanations, end lawyers were forbidden to 
rite the old. The imperial authority was sufficient 
to sink Into oblivion nearly all the previously exist¬ 
ing sources of law ; but the new statutes which the 
emperor himself found it necessary to establish, in 
order to explain, complete, and amend the law, 
rapidly accumulated throughout bis long reign. 
These are known as the " Novels.'* The Code.tJ'.e 
Institutes, the Pandects, end the Novels, with some 
subsequent additions, constitute the Corp us Juris 
Cirilia. 

Among English translations of the Institutes are 
that by Cooper (PhJIa. 1812; N. Y. 1G41)—which is 
regarded as a very good one—and that by Sanders 
(Lend. J8o8>, which contains the original text also, 
and copious references to the Digests and Code. 
Among the modern French commentators are 
Ortolan and Pasqulere. 

Livingston's Code. Edward Livingston, 
one of the commissioners who prepared the 
Louisiana Code, prepared and presented 
to conjp-pss a draft of a penal code for the 
United Staten ; which, though it was neveT 
adopted, is not unfrequentl; referred to in 


One of the peculiar characteristics of this code la 
the fact that, whilst all that has ever been success¬ 
fully attempted in other cases has been to change 
details without reversing or Ignoring the general 
principles which form the basis of the previous law, 
that which waa chiefly done here was the assertion 
of great and fundamental principles in part con¬ 
trary and In part perhaps entirely new to the cus¬ 
toms and usages of the people. These principles, 
thus divinely revealed and sanctioned, nave given 
the Mosaic Code vast Influence in the subsequent 
legislation of other natlone than the Hebrews. The 
topics on which it is most frequently referred to as 
an authority tn our law are those of marriage and 
divorce, ana questions of affinity and of the punish¬ 
ment of murder and seduction. The commentaries 
of Michaelis and of Wines are valuahle aids to Its 
study. 

Ordonnance de la Marine, A code of 
maritime law enacted in the reign of Louis 
XIV. 


It was promulgated In 1681, and with great com¬ 
pleteness embodied all existing rules of maritime 
law, including insurance. Kent pronounces It a 
monument of the wisdom of the reign of Louis * L far 
more durable and more glorious than all the mili¬ 
tary trophies won by the valor of his armies." Its 
compilers are unknown. An English translation 1s 
contained in the appendix to Peter'B Admiralty 
Decisions, vol. 2. The ordinance has been at once 
illustrated and eclipsed by Valin's commentaries 
upon it. 

Oleron, Laws of. A code of maritime 
law which takes its name from the island 
of Oleron. 


Both the French and the English claim the honor 
of having originated this code,—the former attri¬ 
buting its compilation to the command of Queen 
Eleanor, Duchess of Gulenne, near which province 
tbe island of Oleron lies; the latter ascribing its 
promulgation to her son, Richard I. A recent 
English writer Considers that tbe greater part of It 
Is probably of older date, and was merely confirmed 
by Richard ; 1 Soc. Eng. 819. The latter monarch, 
without doubt, caused It to be improved, if he did 
not originate it, and he introduced It into England. 
He did at Chinon, In 1100, issue ordinances for the 
government of the navy which have been fairly de¬ 
scribed as the basis Of our modern articles of war, 
and what they did f or the navy, the code of Oleron, 
to which they were allied, did for the merenant 
service. The provisions of both are extremely In¬ 
teresting, and some of the most curious of them 
fnay be found In 1 Social England 912. Some addi¬ 
tions were made to this Code by King John. It was 
promulgated anew In the reign of Henry ITL, and 
again confirmed In the reign of Edward III. It Is 
most accessible to the American profession in the 
translation contained in the appendix to the first 
volume of Peters's Admiralty Decisions. The French 
version, with Clelrac's commentary, is contained in 
Vm et Coutumes de la Mer. The subjects upon 
which It Is now valuable are much the same as those 
of the Consoiato del Mare. 


Ostbooothic. The code promulgated by 
Theodoric, king of the Ostrogoths, at Rome, 
a. D. 500. It was founded on the Rnman 
law. 

Prussian Code. Allgemeines Landrecht. 
The former code of 1751 was not successful, 
and the Grand Chancellor de Cocceji was 
charged by Frederick II. with the duty of 
codifying the law of Prussia; he dibd in 
1735. ana afterwards the work was arrested 
by the seven years* war, but was resumed 
in 1780, under Frederic II., and a project 
was prepared by Dr. Carmer and Dr. Vol- 


mar, which was submitted to the savant 
of Europe and to the royal courts. After 
long ana thorough discussion, the present 
oode was finally promulgated and put in 
foroe June 1, 1*94. by Frederick William, 
and then for the first time all Europe was 
united under one system of law. It is 
known also as the Code Frederic. See Ger¬ 
man oode, supra. 

Rhodian Lawn, a maritime code 
adopted by the people of Rhodes, and in 
foroe among the nations upon the Mediter¬ 
ranean nine or ten centuries before Christ. 
There is reason to suppose that the collec¬ 
tion under this title in Vinnius is spurious, 
and, if so, the code is not extant. See 
Marsh, on Ins. b. 1 , c. 4, p. 15. 

Thzodogian. A code compiled by a com¬ 
mission of eight, under the direction of 
Theodosius the Younger. 

It comprises the edicts and rescripts of sixteen 
emperors, embracing a period of one hundred and 
twenty-six years. It was promulgated In the East¬ 
ern Empire In 438, and quickly adopted, also, In the 
Western Empire. The great modern expounder of 
this code is Goth of red ua (Godefrol >. The results of 
modern researches regarding this code are well 
stated in tbe Foreign Quar. Rev. vol. 9, 874. 

Twelve Tables. Laws of ancient Rome, 
compiled on the basis of those of Solon and 
other Greek legislators. 

They first appeared In tbe year of Rome 808, In¬ 
scribed on ten plates of brass. In the following 
year two more were added; and the entire code 
bore the name of tbe Laws of the Twelve Tables. 
The principles they contained were the germ of the 
body of the Roman law, and enter largely into the 
modern jurisprudence of Europe. See fragment of 
the law of the Twelve Tahles, in Cooper’s Justinian 
866 ; Gibbon’s Rome c. 44 ; Maine, Anc. Law 2. 

Visigothic. The Lex Romani; now 
known as Breviarum Alaricianum. Or¬ 
dained by Alaric II. for his Roman sub¬ 
jects, a. d. 506. 

Wisbuy, Laws of. A concise but com- 

f irehensive code of maritime law, ostab- 
ished by the “ merchants and masters of 
the magnificent city of Wisbuy.” 


The port of Wisbuy, now in ruins, was situated on 
tbe northwestern coast of Qottland.ln the Baltic 
sea. It waa the capital of the Island, and tbe Beet 
of an extensive commerce, of which tne chief relic 
and the most significant record Is this code. It la a 
mooted point whether this code was derived from 
the Laws of Oleron, or that from this; but the 
similarity of tbe two leaves no doubt that one was 
the offspring of the other. It was of great author¬ 
ity In the northern parts of Europe. r ‘ Lex Rhodia 
navalii," says G roll os, "pro jure pentium in illo 
mare Mediterraneo vigehat; sicut a pud Gallium 
leges Oleronis. et apud omnes transrnenanos y legia 
Wisbuenses. De Jure B. lib. 2, c. 8. It is still re¬ 
ferred to on subjects of maritime law. An English 
translation will be found In the appendix to the first 
volume of Peter’s Admiralty Decisions. 


In a learned address before the American 
Bar Association (Annual Report, 1886), 
upon " Codification, the Natural Result of 
the Evolution of the Law,” Mr. Semmes, 
one of the most earnest advocates of the 
merits of the civil law and the code system, 
sketches the history of the codes of Europe 
and the relation of the civil to the common 
law. From this paper many of the historical 
facts connected with the European codes 
are obtained, and to it are referred those 
who wish to pursue the study of the subject 
for an admirable guide to the learning of 
the civilians and a judicious argument in 
favor of the system. Mr. Semmes in his 
conclusion says:— 


“ The history of codification teaches that the task 
of preparing a code of laws la difficult, that Its 
proper execution Isa work of years, to be entrusted, 
not to a deciduous committee of fugitive legislators, 
but to a permanent commission of the most en¬ 
lightened and cultivated jurists, whose project, 
prior to adoption, should be subjected to rigid and 
universal criticism.'' 

See as to codification, Matthews, Codification 
(pamphlet): 14 Am. L. Rev. 662 ; 6 id. 1; 1 So. L. 
Rev. w. a 192 : 8 id. 1; Outlines of an International 
Code, by David Dudley Field ; 27 Law Mag. (Engl.) 
8d ser. 812: Law Mag. & Rev. (1872) 963 ; id. (1978) 
420 ; 8 id. (4th ser. 1877-6) 299 ; 5 id. 6®; see 4 id. 81; 
Mr. James C. Carter’s pamphlet (N. Y., 1884); Kept. 
Am. Bar Assn. 1686. 

See New Code ; Old Code. 

CODEX (Lat.). A volume or roll. The 
code of Justinian. 


CODEX BEPETITAE PBAELEC¬ 
TIONS. See New Code. 

CODEX vlTUB. See Old Code. 
CODICIL. Some addition to, or quail- 


CODICIL 


182 


tication of, a Last will and testament. 

This term is derived from the Latin codiciHuj, 
which is a diminutive of codex, and Id strictness 
imports & little code or writing,—a little will. In 
the Roman Civil Law, codicil was defined as an act 
which contains dispositions of property in prospect 
of death, without the institution of an heir or ex¬ 
ecutor. Domat, Civil Law, p. il. b. iv. tit. 1. a. 1; 
Just Dt Codic. art. i. a. 2 Bo, also, the early Eng¬ 
lish writers upon wills define a codicil in much the 
same way. “ A codicil is a just sentence of our will 
touching that which any would hove done after 
their death, without the Appointing of an executor.*' 
Swinb. Wills, pt. I. a 6, pi. 2. But the present defi¬ 
nition of the term la that first gWen* 1 Wills, Errs. 
8 ; Swinb. Wills, pt. i. s. v. pi. n. 

Under the Roman Civil I-aw, and also by the early 
English Law, as well as the canon law, all of which 
very nearly coincided in regard to this sufclect, It 
was considered that no one could make a valid will 
or testament unless he did name an executor, as 
that was of the essence of the act. This was at¬ 
tended with great formality and solemnity. In the 
presence of seven Roman citizens as witnesses, omni 
exception* majores. Hence ft codicil is there termed 
an UDofficious, or unsolernn, testament. Swinb. 
Wills, pt. i. 8. v. pi. 4; Oodoiph, pt i. c. 1, 8. 2; id. 
pt. 1. c. 6, 8.2; Pfowd. 185; wnere it is said by the 
judges, that “without an executor a will Is null 
and void,” which has not been regarded as law, in 
England, for the Last two hundred years, probnhly. 

The office of a codicil under the civil law Beems to 
have been to enable the party to dispose of his 
property. In the near prospect of death, without 
the requisite formalities of executing a will (or tes¬ 
tament, as It was then called) Codicils were strictly 
confined to the disposition of property ; whereas a 
testament had reference to the institution of an 
heir or executor, and contained trusts and con¬ 
fidences to be carried into effect after the decease 
of the testator. Domat, b. iv. tit. 1. 

In the Roman Civil Law there were two kinds of 
codicils : the one, where no testament existed, and 
which was designed to supply Its place as to the 
disposition of property, and which more nearly re¬ 
sembled our acmnfio causa mortii than anything 
else now In use ; the other, where a testament did 
exist, had relation to the testament, and formed a 
part of it and was to be construed in connection 
with it. Domat, p. il. b. iv. tit. 1. s. 1. art. v. It Is 
tn this last sense that the term Is now universally 
used in the English law, and in the American states 
where the common law prevails. 

Codicils owe their origin to the following circum¬ 
stance. Lucius Leotulus, dying in Africa, Left 
oodicils, confirmed by anticipation in a will of for¬ 
mer date, and in Lhose codicils requested the Em¬ 
peror Augustus, by way of fidei commierum , or 
trust, to ao something therein expressed. The em¬ 
peror carried this will into effect, and the daughter 
of Lentulus paid legacies which she would not other¬ 
wise have been legally bound to pay. Other persons 
made similar fidei commiaaa, and then the emperor, 
by the advice of learned men whom he consulted, 
sanctioned the making of codicils, and thus they 
became clothed with legal authority. Inst. 2. £8; 
Bowy. Com. 155. 

All codicils are part of the will, and are 
to be so construed ; 4 Bro. Ch. 55 ; 17 Sim. 
10$; 16 Beav. 510 ; 2 Ves. Sen. Ch. 242, by 
Lord Hard wicke; 4 Y. & C. Ch. 160; 2 
Russ. & M. 117 ; 3 Sandf. Ch. 11 ; 4 Kent 
531. See 88 Ala. 427; 43 Barb. 424; and 
executed with the same formalities ; Shoal. 
Wills 359 ; 4 Kent 531; 13 Gray 103. 

A codicil properly executed to pass real 
and personal estate, and In conformity with 
the statute of frauds, and upon the same 
piece of paper with the will, operates as a 
republication of the will, so as to have it 
Bpeak from that date ; 4 Pa. 376; 4 Dane 
Abr. c. 127, a. 1, § 11, p. 550; 14 B. Monr. 
833; 1 Cush. 118; 3M. &C. 859. So also 
it has been held that it is not requisite that 
the codicil should be on the same piece of 
paper in order that it should operate as a 
republication of the will; 1 Hill 590; 7 id. 
846 ; 8 Zabr. 447; 1 Ves. Sen. 442; H Mo. 
587 ; but where it is on the same piece of 
paper, not signed, only the will proper 
which was signed should be admitted to 
probate ; 6 Pa. Co. Ct. R. 833; but see 5 
Har. & J. 871. 

A codicil duly executed, and attached or 
referring to a paper defectively executed 
as a wilt, has the effect to give operation 
to the whole, as one instrument; Shoul. 
Wills 448; 8 B. Monr. 890 ; 6 Johns. Ch. 
874, 375; 14 Pick. 543; 16 Ves. Ch. 167; 7 
id. 98 ; 1 Ad. A E. 423; 85 Hun 580. See 
numerous cases cited by Mr. Perkins, Pig- 

? ott v. Walker, 7 Vee. Ch., Sumner ed. 98 ; 
Cr. & M. 42. 

There may be numerous codicils to the 
same will. In such cases, the later ones 
operate to revive and republish the earlier 
ones; 8 Bingh. 614; 12 J. B. Moore 2. 
Bee 55 Md. 865. 

But in order to set up an informally exe¬ 
cuted paper by means of one subsequently 
executed in due form, referring to such in¬ 
formal paper, the reference must be such 


as clearly to identify the paper; 4 N. X, 
140. 

A codicil which depends on the will for 
interpretation or execution falls, if the will 
be revoked ; 1 Tucker 436 ; 5 Bush 837. 

It is not competent to provide by will foi 
the disposition of property to suen persons 
as shall be named in a subsequent codicil, 
not executed according to the prescribed 
formalities in regard to wills; since all 
papers of that character, in whatever form, 
if intended to operate only in the disposi¬ 
tion of one’s property after death, are of a 
testamentary character, and must be so 

treated ; 2 Ves. Ch- 204 ; 2M.&C. 765; 
l V. & B. 422, 445. 

So much of the will as is in consistent 
with the codicil is revoked ; 14 How. 890 ; 
28 Vt. 874. 

A codicil whose only provision is the ap- 
intment of an executor who died, cannot 
admitted to probate apart from the will; 
148 Pa. 5. A testator executed a codicil 
which was described as 41 a codicil to my 
will executed some years ago.” After his 
death the will could not be round, but pro¬ 
bate of the codicil was granted; [1892] 
Prob. 254. See Wills. 

COEMPTIO (Lat.b In Civil Law. 
The ceremony of celebrating marriage by 
solemnities. 

The parties met and gave each other a small sum 
of money. They then questioned each other in 
turn. The man asked the woman If she wished to 
be his mater-familuu. She replied that she so 
wished. The woman then asked the man If he 
wished to be her pater-familias. He replied that 
he so wished. They then joined hands; and these 
were called nuptials by coemptio. Boethius, Co- 
emptio ; Calvinus, Lex.; Taylor, Law Qlosa. 

COERCION. Constraint; compulsion ; 
force. 

Direct or positive coercion takes place 
when a man is by physical force compelled 
to do an act contrary to his will: for ex¬ 
ample, when a man falls into the hands of 
the enemies of his country, and they com¬ 
pel him, by a just fear of death, to fight 
against it. See 4Ct. Cls. 1 ; id. 288, 317, 

Implied coercion exists where a person is 
legally under subjection to another, and is 
induced, in consequence of such subjec¬ 
tion, to do an act contrary to his will. 

As will is necessary to the commission of 
a crime or the malting of a contract, a 
person actually coerced into either has no 
will on the subject, and is not responsible ; 
1 East, PI. Cr. 225 ; 5 Q. B. 279; 45 Mich. 2; 
90 Pa. 161. The command of a superior to 
an inferior ; 8 Wash. C. C. 200, 220 ; 12 
Mete. 56 ; 1 Blatchf. 549 ; 18 How. 115 ; of 
a parent to a child; Broom, Max. 11; of a 
master to his servant, or a principal to his 
agent; 13 Mo. 246 ; 8 Cast. 279; 5 Miss. 
304 ; 14 Ala. 865 ; 22 Vt. 82 ; 14 Johns. 119; 
do not amount to coercion. 

As to persons acting under the constraint 
of superior power, ana, therefore, not crimi¬ 
nally amenable, the principal case is that 
of married women, with respect to whom 
the law recognizes certain presumptions. 
Thus, if a wife commits a felony, other than 
treason or homicide, or, perhaps, highway 
robbery, in company with her husband, the 
law presumes that she acted under his coer¬ 
cion, and, consequently, without any guilty 
intent, unless the fact of non-coercion is 
distinctly proved ; Clarke, Cr. L. 77. See 2 
C. A K. 887, 903; 103 Mass. 71 ; 65 N. C. 
898. This presumption appears on some 
occasions to nave been considered conclu¬ 
sive, and is still practically regarded in no 
very different light, especially when the 
crime is of a flagrant character; but the 
better opinion seems to be that in every 
case the presumption may now be rebutted 
by positive proof that the woman acted as 
a free agent; and in one cane that was 
much discussed, the Irish judges appear to 
have considered that such positive.proof 
was not required, but tha t the question was 
always one to be determined by the jury on 
(he evidence submitted to them; Jew) 98 ; 
1 Mood. 148. It seems that a married 
woman cannot be oonvioted under any 
circumstances as a receiver of stolen floods, 
when the property has been taken By her 
husband and given to her. by him} 1 
Dears!. 184. 


Husband and wife were jointly charged 
with felonious wounding with intent to 
disfigure and to do grievous bodily harm. 
The jury found that the wife acted under 
the coercion of the husband, and that she 
did not personally inflict any violence on 
the prosecutor. On this finding, the wife 
was held entitled to an acquittal; 1 Dears! 
A B. 558. 

Whether the doctrine of coercion extends 
to any misdemeanor may admit of some 
doubt; but the better opinion seems to be 
that, provided the misdemeanor is of a ser¬ 
ious nature, as, for instance, the uttering 
of base ooin, the wife will be protected in 
like manner as in cases of felony ; although 
U has been distinctly held that the protec¬ 
tion does not extend to assaults and catter¬ 
ies or the offence of keeping a brothel; Russ. 
Cr. 38 ; 2 Lew. 229 ; 8 O. A P. 19, 541; 1 
Mete. 161; 10 Mass. 152. Indeed, it is prob¬ 
able that in all inferior misdemeanors 
this presumption, if admitted at all, would 
be held liable to be defeated by far less 
stringent evidence of the wife’s active co¬ 
operation than would suffice in cases of 
felony ; 8 C. A P. 541 ; 2 Mood. 58 ; 1 Tay! 
Ev, 152. The law upon responsibility of 
married women for crime is fully stated in 
1 B. & H. Lead. Cr. Cas. 76-87. 

CO-EXECUTOR. One who is a joint 
executor with one or more others. 

COFFIN. A chest or case for the recep¬ 
tion of a corpse, commonly of wood, or metal, 
though among the ancients stone and pottery 
coffins occurred. ‘‘Coffin” generally desig¬ 
nates the case immediately enclosing the 
body. 149 Ky. 502, 149 S.'W. 871. 

COFRADIA. The congregation or 
brotherhood entered into by several persons 
for the purpose of performing pious works. 
No society of this kind can be lawfully 
formed without license from the king and 
the bishop of the diocese. 

COGNATES. In Civil and Sootoh 
Law. Relations through females. 1 
Mackeldey, Civ. Law 187 ; Bell, Diet. 

COGNATI. In Civil Law. Collat¬ 
eral heirs through females. Relations in 
the line of the mother. 2 Bla. Com. 285. 

The term Is not used In the civil law as it now 
prevails in France. In the common law It has no 
technical sense ; but as a word of discourse In Eng¬ 
lish it signifies, generally, allied by blood, related 
In origin, of the same family. 

Originally, the maternal relationship had no in¬ 
fluence In ihe formation of the Roman.family, nor 
In the right of inheritance, But the edict of the 
praetor established what was called the Praetorian 
su ccessi on, or the bonommpoetettio, in favor of 
cognates in certain ca s es. Dig. 88. 8. See Para 
viKn.ua; Aqjuti. 

COGNATION. In Civil Law. Sig¬ 
nifies generally the kindred which exists 
between two persons who are united by ties 
of hiood or family, or both. 

Civil cognation is that which proceeds 
alone from the ties of families, as the kin¬ 
dred between the adopted father and the 
adopted ohild. 

Mixed cognation is that which unites at 
the same time the ties of blood and family, 
as that which exists between brothers the 
issue of the same lawful marriage. Inst. 
8 . 6 ; Dig. 88 . 10. 

Natural cognation is that which is alone 
formed by ties of blood; snob is the kin¬ 
dred of those who owe their origin to an 
illicit connection, either in relation to their 
ascendants or collaterals. 

COGNISANCE. See Cognizance. 

COGNISEE. The party upon whom a 
fine is levied. 2 Bl. Com. 351. 

COGNISOR. The party levying a fine 
2 Bl. Com. 350. 

COGNITIO. See Nono. 

OOGNITIONXBU8 ADMLTTTKN- 
DIS. A writ requiring a justice or other 
qualified person, who has taken a fine and 
neglects tooertify it in the court of common 
pleas, to do so. 

COGNIZANCE (Let cognitio , recog¬ 
nition, knowledge; spelled, also, Conusance 
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ami (\vnwMWCf). Acknowledgment ; rec¬ 
ognition : jurisdiction ; Judicial power ; 
hearing a matter judicially. See 13 Ad. 

A El. *59. 

Of Pleas. Jurisdiction of cause®. A 
privilege granted by the king to a city or 
town to hold pleas within the same. TYrmes 
df }a Ley. It is in frequent use among the 
older writers on English law in this lattoi 
sense, but is seldom used, if at all. in 
America, except in its more general mean¬ 
ing. The universities of Cambridge and 
Oxford possess this franchise: 11 East, 
M3 ; 1 W BLa. 454 ; 10 Mod. 126 ; 3 Bla. 
Com. 298. 

Claim of Cogmuanoe (or of Conu- 
aanoe). An intervention by a t hiid person, 
demanding judicature in the cause against 
the plaintiff, who has chosen to commence 
his action out of claimants court. 2 Wils* 
409 ; 2 Bla. Com. 350. n. 

It is a question of jurisdiction between 
the two courts, Fottesc. 157 ; 5 Viner, Abr. 
588. and not between the plaintiff and de¬ 
fendant, as in the case of plea to the juris¬ 
diction, and must be demanded by the party 
entitled to conusance, orhi 9 representative, 
and not by the defendant or his attorney. 

1 Chit. PI' 403. 

There are three Borts of conusance. 
Tenereplacita , which does not oust another 
court of its jurisdiction, but only creates a 
concurrent one. Cognitio placitorum, when 
the plea is commenced in one court, of 
which conusance belongs to another. A 
conusance of exclusive Jurisdiction : as, that 
no other court shall hold plea, etc. Hardr. 
50y: Bac. Abr. Courts , D. 

In Pleading. The answer of the defend¬ 
ant in an action of replevin who is not en¬ 
titled to the distress or goods which are the 
subject of the action—acknowledging the 
taking, and justifying it as having been done 
bythe command of one who is so entitled. 
Lawes, PI. 35. 36. An acknowledgment 
made by the deforciant, in levying a fine, 
that the lands in question are the right of 
the complainant.. 2 Bla. Com. 350. See21 
Pick. 87 ; 5 Hill 194. 

COGNOMEN (Lat.). A family name. 


The prcenomen among the Romans distinguished 
the person, the nomen the gens, or all 'the kindred 
descended from a remote common stock through 
males, while the cognomen denoted the particular 
family. The agnomen was added on account of 
some particular event, as a further distinction. 
Thus. In the designation Publius Cornelius Bclpio 
African us, Publius Is the pr&nomen, Cornelius Is 
the women, Scipio the cognomen, and African us 
the agnomen. Vicar. These several terras occur 
frequently In the Roman laws. See Cas. temp. 
Hardw. 'JOS ; 6 Co. 65 ; 1 Tayl. 148. 

COGNOVIT ACTIONEM (Lat. he 
has confessed the action. Cognovit alone is 
in common use with the same significance). 

In Pleading. A written confession of 
an action by a defendant, subscribed, but 
not sealed, and authorizing the plaintiff to 
sign judgment and issue execution, usually 
for a sum named. 

It is given after the action is brought to 
save expense, and differs from a warrant of 
attorney, which is given before the com¬ 
mencement of any action and is under seaL 
8 Bouvier, Inst. 8229. 

COHABIT (Lat. con and habere). To 
live together in the same house, claiming to 
be married. 

The word does not Include In its signification, nec¬ 
essarily, the occupying the same bed; 1 Hagg. 
Cons. i44 ; 4 Paige, CbTwS ; though the word Is pop¬ 
ularly, and some times in statutes, used In this latter 
sense ; 20 Mo. 210; Blah. Marr. £ Dlv. 4 606, n.: 116 
Ind. 464 ; 82 Va. 116 ; 160 Mass. 61 ; 116 U. 8. 66. 

To live together in the same house. 

Used without reference to the relation of the par- 
ties to each other as husband and wife, or other¬ 
wise. Used of sisters or other members of the ‘V"t 
family, or of persons not members of the name 
family occupying the same house ; 2 Vera. 628; 
Blah. Marr. £ Dlv. £ Sep. 606, n. See 75 Pa. 20? : 
« Ark. 187 ; 54 Me. 665 ’ 

COHABITATION. The act of living 
together in one house, boarding and tabling 
together. May be used with reference to 
married or unmarried persona, and persona 
of opposite aex ; docs not necessarily imply 


sexual intercourse. 1 Nelson, Divorce and 
Separation, 95. S>cc Lascivious Cohabi¬ 
tation. 

COHAEREDES. See Haeres. 

COIF. A head-dress. 

tn England there are certain serjeants at law who 
are called serjeants of the coif, from the lawn coif 
they wear on their heads under their thin caps when 
they are admitted to that order. It was anciently 
worn as a distinguishing badge. Bpelman, Qloaa 

COEN. A piece of metal stamped with 
certain marks and made current at a certain 
value. Strictly speaking, coin differs from 
money as the species differs from the genus. 
Money is any matter, whether metal, paper, 
beads, or shells, which has currency as a 
medium in commerce. Coin i 9 a particular 
species, always made of metal, and struck 
according to a certain process called coin¬ 
ing. Wharton. To fashion pieces of metal 
into a prescribed 6 hape, weight, and fineness, 
and stamp them with prescribed devices, by 
authority of government, that they may cir¬ 
culate as money. 22 Ind. 306 ; 2 Duvall 29. 
Congress alone ha 9 the power to coin 
money ; Const. U. S. Art. 1 , § 7 ; but the 
states mav pass laws to punish the circula¬ 
tion of false coin ; 5 How. 410. 

So long as a genuine silver coin is worn 
only by natural abrasion, is not appreciably 
diminished in weight, and retains the ap¬ 
pearance of a coin duly issued from the 
mint, it is a legal tender for its original 
value ; 12 Fed. Hep. 840. See 160 U. S. 288. 
See Commodity. 

COIN MONEY. “To coin money” 
clearly means to mould into form a metallic 
substance of intrinsic value, and stamp on it 
its legal value, so as to encourage and facili¬ 
tate its free circulation and assure stability 
in the currency. 2 Duvall (Ky.) 29. 

COINING. The process of moulding 
into form a metallic substance of intrinsic 
value, and stamping on it its legal value, 
so as to encourage and facilitate its free 
circulation and assure stability in the cur¬ 
rency. 2 Duvall 29. The coining of money is 
in all States the act of the sovereign power. 
Wharton. In the United States this power 
is exclusive in Congress. Const. U. S. Art. 

l, 5 io. 

COLEBKRTUS. One who, holding in 
free socage, was obliged to do certain ser¬ 
vices for the lord. A middle class of tenants 
between servile and free, who held their 
freedom of tenure on condition of perform¬ 
ing certain services. Said to be the same as 
the conditionales. CoweL 

CO LLATk:hAT. (Lat. con, with, latus, 
the side). That whicn is by the side, and 
not the direct line. That which is addi¬ 
tional to or beyond a thing. 

COLLATERAL ANCESTORS. 
Sometimes used to designate uncles and 
aunts and other collateral ancestors of the 
person spoken of, who are in fact not^hia 
ancestors. 8 Barb. Ch. 446. 

COLLATERAL ASSURANCE. That 
which is made over and above the deed it¬ 
self. 

COLLATERAL CONSANGUIN¬ 
ITY. That relationship which subsists be¬ 
tween persons who have the same ancestors 
bat not the same descendants,—who do not 
descend one from the other. 2 Bla. Com. 
208. 


The essential fact of consanguinity (common an¬ 
cestral blood) is the same In lineal and collateral 
consanguinity ; but the relationship la aside from 
the direct line. Tbua, father, eon, and grandson are 
lineally related ; uncle and nephew, collaterally. 

COLLATERAL ESTOPPEL. The 

collateral determination of a question by a 
court having general jurisdiction of the 
subject. See Sot Vt. 209. 

COLLATERAL PACTS. Facts not 
directly connected with the Issue or matter 
in dispute. 

Buch facte are inadmlaalble In evidence; but, salt 
la frequently difficult to ascertain a priori whether 
a particular fact offered In evidence will or will not 


dearly appear to be material in the program of the 
aauae, in auch caaea It la unual In practice for the 
oourt to give credit to the assertion of Ihe counsel 
who tenders auch evidence, that the facta will turn 
out to be material. But thin In alwayn within the 
sound discretion of the court It U the duty of the 
counsel, however, to offer evidence. If possible, in 
such order that each part of It. will appear to be per. 
tinent and proper at tn» time it in offered ; and U is 
expedient to do ho. as this method tends to the suo- 
oess of a good cause. 

When a witness Is cross examined as to collateral 
facta, the party cron-examining will be bound by 
the answer; and he canoot, In general, contradict 
him by another witness ; Roec. Cr. Ev. 180. 

COLLATERAL INHERITANCE 
TAX. A tax levied upon the collateral 
devolution of property by will or under the 
intestate law. See Tax. 

COLLATERAL ISSUE. An issue 
taken upon some matter aside from the 
general issue in the case. 

Thus, for example, a plea by tbe criminal that be 
is not tne person attainted when an Interval exists 
between attainder and execution, a plea in abate¬ 
ment, and other such pleas, each raises a collateral 
issue. 4 Bla Com. 884 690. 

COLLATERAL KINSMEN. Those 
who descend from one and the same com¬ 
mon ancestor, but not from one another. 

Thus brothers and sisters are collateral to each 
other; the uncle and the nephew are collateral 
kinsmen, and cousins are the same. All kinsmen 
are either lineal or collateral. 

COLLATERAL LIMITATION. A 

limitation in the conveyance of an estate, 
giving an interest for a specified period, 
but making the right of enjoyment depend 
upon some collateral event; as an estate to 
A till B shall go to Home. Park, Dow. 163 ; 

4 Kent 128; 1 Washb. R. P. 215. 

COLLATERAL POWER. A “collat¬ 
eral power” is a bare power giv<*n lo a mi re 
stranger, who has no interest in the estate 
or property to which the power relates ; 
e. g. a power of sale given to executors. 133 
Ky. 344, 117 S. W. 943. 

COLLATERAL PROCEEDING. \ 

“collateral proceeding” is an action that 
an independent purpose, and contemplates 
some relief or result other than the overturn¬ 
ing of the judgment, although it may be nec¬ 
essary to its success that the judgment be 
overthrown. 115 S. W. 217. 

COLLATERAL SECURITY. A sep¬ 
arate obligation attached to another con¬ 
tract to guaranty its performance. The 
transfer of property or of other contracts 
to insure the performance of a principal en¬ 
gagement. Bee 38 Ga. 292 ; 9 la. 331. 

The property or securities thus conveyed 
are also called collateral securities ; 1 Pow. 
Mortg. 898; 2 id. 666, n. 871; 3 id. 944, 
1001; 10 Watts 270. See Pledge ; Chattel 
Mortgage. 

COLLATERAL UNDERTAKING. 

A contract based upon a pre-existing debt, 
or >ther liability, and including a promise 
to pay, made by a third person, having im¬ 
mediate respect to and founded upon such 
debt or liability, without any new consider¬ 
ation moving to him. 7 Har. & J. 391. 

An agreement to do an act or pay money 
because of another existing contract, debt 
or liability. English. 

COLLATERAL WARRANTY. 

Warranty as to an estate made by one who 
was ancestor to the heir thereof, either ac¬ 
tually or by implication of law, in respect 
to other property, but who could not have 
been so in respect to the estate in question. 

Warranty made where the heirs title to 
the land neither was nor could have been 
derived from the warranting ancestor. 
Tenties de la Ley. 

Collateral warranty Is spoken of as “a mod©of 
common assurance. The statute of Gloucester 
being silent as to a collateral warranty, a warranty 
of a collateral ancestor whose heir the issue in tall 
might be descending upon the latter, would bind 
him without assets oy force of the common law. 
Therefore, by getting a collateral relation, whose 
heir the Issue In tall was to be, to concur in the alien- 
atlon and bind himself and his heirs to warranty, 
the statute De Donie was successfully evaded. 

Thus, If a tenant in tail should discontinue the 
rail have issue and die, and the uncle of the Issue 
shou ld release to the discontinue© and die without 
inm thu u a collateral warranty to the Issue In 
tail. Uttleton ( 709. The tenant in tall having 
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discontinued as to his Issue before his birth, the 
heir In tall was driven to his action to regain pos¬ 
session upon the death of his ancestor tenant in tail; 
e-nd in this action the collateral warranty came in 
as an estoppel. 2 Washb. R. P. 070. 

The heir was barred from ever claiming 
the land, and, in case he had assets from 
the warranting ancestor, was obliged to 
give the warrantee other lands in case of an 
eviction. 4 Cruise, Dig. 486. 

By the statute of Gloucester, 6 Edw. I. c. 
8 , tenant by the curtesy was restrained 
from making Buch warranty as should bind 
the heir. By a favorable construction of 
the statute De Donis, and by the statute 8 
& 4 Will. IV. c. 74, tenants m tail were de¬ 
prived of the power of making collateral 
warranty. By statute 11 Hen. VII. c. 20, 
warranty by a tenant in dower, with or 
without the assent of her subsequent huB- 
band, was prevented; and finally the statute 
4 & 5 Anne, c. 16, declares all warranties 
by a tenant for life void against Hie heir, 
unless such ancestor has an estate of in¬ 
heritance in possession. See Co. Litt. 873. 
Butler’s note [828] ; Stearns, R. Act. 185 
372. 

It is doubtful if the doctrine has ever pre¬ 
vailed to a great extent in the United States, 
and the statute of Anne has not been gener¬ 
ally adopted in the American statute law, 
although re-enacted in New York ; 4 Kent 
*469 ; and in New Jersey ; 3 Halst. 106. It 
has been adopted and is in force in Rhode 
Island; 1 Sumn. 235; and in Delaware; 

1 Harr. 50. In Kentucky and Virginia, it 
seems that collateral warranty binds the 
heir to the extent of assets descended; 1 
Dana 59. In Pennsylvania, the statute of 
Gloucester is in force, but the statute of 
Anne is not, and a collateral warranty of 
the ancestor, with sufficient real assets de¬ 
scending to the heirs, bars them from re¬ 
covering the lands warranted ; 104 Pa. 575. 
See 2 Bla. Com. 301 ; 2 Washb. R. P. 668 . 
If the learning of collateral warranty has 
been called difficult, it is simply because the 
law of warranty came to be turned from 
the purpose of its. introduction,—that of 
protection and defence,—and fashioned 
into a remedy to meet an entirely different 
purpose. Later, collateral warranty ceased 
to be used for the purpose of barring estates 
tail, and its use could never have been 
universal. Rawle, Cov. for Title, secs. 8 , 9. 
See Litt. § 709; 12 Mod. 513 ; Year Book 
12 ; Edw. IV. 19 ; Tudor, Lead. Cas. R. P. 
695 ; Pig. Recov. 9. 

COLLATERALES ET SOCII. The 

former title of masters in chancery. 

COLLATIO BONORUM. A colla¬ 
tion of goods. 

COLLATION. In Civil Law. The 
supposed or real return to the mass of the 
succession, which an heir makes of the 
property he received in advance of his share 
or otherwise, in order that such property 
may be divided together with the other 
effects of the succession. See 9 La. Ann. 
96 5 4 Mart. U. 8 . 557. 

As the object of collation is to equalize 
the heirs, it follows that those things are 
excluded from collation which the heir ac¬ 
quired by an onerous title from the ances¬ 
tor ; that is, where he gave a valuable con¬ 
sideration for them. And, upon the same 
principle, if a co-heir claims no share of 
the estate, he is not bound to collate. Out 
non vult hereditatem non cogitur ad cofta- 
tionem. It corresponds to the common 
law hotchpot; 1 Sumn. 421; 2 Bla. Com. 617. 

In Ecclesiastical Law. The act by 
which the bishop who has thebestowing of 
a benefice gives it to an incumbent. 

Where the ordinary and patron were the same 
person, presentation and institution to a benefice 
became one and the same act; and this was called 
collation. Collation rendered the living full except 
as against the king ; 1 Bla. Com. 891. An advowson 
under such circumstances Is termed collative: S 
BUl Com. S3. 

In Practioe. The comparison of a copy 
with its original, in order to ascertain its 
correctness and conformity. The report of 
the officer who made the comparison is 
also called a collation. 

COLLECTIO DIONY SIAN A. See 

Dionysios. 


COLLECTOR. One appointed to re¬ 
ceive taxes or other impositions: as, col¬ 
lector of taxes, collector of militia fines, 
etc. A person appointed by a private per¬ 
son to collect the credits due him. 

COLLECTOR OP THE CUSTOMS. 
An officer of the United States, appointed 
for the term of four years. Rev. Stat. U. S. 
2613. His general duties are defined in 
2621. 

COLLEGA. In Civil Law. One in¬ 
vested witli joint authority. A colleague ; 
an associate. Black, L. Diet. 

COLLEGE. An organized collection 
or assemblage of persons. A civil corpora¬ 
tion, society, or company, having, in gen¬ 
eral, some literary object. 

The assemblage of the cardinals at Rome la called 
a college. The body of presidental electors is called 
the electoral college, although the whole body 
never come together. 

See Medical College. 

COLLEGE FRATERNITIES. An 

intercollegiate Greek-letter fraternity has a 
dual, sometimes a triple organization. The 
first unit of association is the chapter. This 
is an organization composed of two classes 
of members, the undergraduate students 
(with sometimes a few resident graduates), 
and the alumni. The alumni are partially 
or wholly exempt from the payment of dues. 
In most fraternities a graduate of the 
chapter does not cease to be one of its mem¬ 
bers ; he remains, legally as well as senti¬ 
mentally, a member of the chapter organ¬ 
ization. . . 

The chapters in turn are associated in a 
general college fraternity, which in most 
cases is probably to be viewed not as an 
organization of chapters, but as an organ¬ 
ization of their graduate and undergraduate 
members. Membership in the fraternity 
does not terminate if the chapter goes out 
of existence. The control of the affairs of 
the fraternity may be vested by its consti¬ 
tution in the undergraduates or the grad¬ 
uates, or the fraternity management may 
be placed under some system of joint control. 
The fraternity at its annual convention, 
attended by delegates chosen by graduates 
or undergraduates, or both, elects its general 
officers, who in most fraternities Arc now 
required to be graduates. The admission 
of new chapters is sometimes determined 
by vote of the undergraduate chapters; 
sometimes by vote cf the annual convention ; 
sometimes by officers or committees of the 
general fraternity ; and in some instances 
by vote of the nearest geographical section 
or subdivision of the fraternity ns a whole. 

Both these organizations, the chapter and 
the fraternity, are ordinarly unincorporated. 
They are what are known as “voluntary 
associations.” A voluntary association in 
most states is not a legal entity. It is not 
a person who can be sued in the courts. It 
is simply a collection of individuals. (71 
Conn. 613 et al.) But several methods have 
been tried to obtain an organization that 
would own property and make contracts, 
such as the election of a board of trustees 
with such powers, or the incorporation of 
the undergraduate members, etc. The 
present tendency is to incorporate, not the 
chapter itself, but an alumni association. 
42 Am. L. Rev. 168 ei sea. 

COLLEGIUM (Lat. colligere , to col¬ 
lect). In Civil Law. A society or as¬ 
semblage of those of the same rank or honor. 
An army. A company, in popular phrase. 
The whole order of bishops. Du Cange. 

Collegium illicitum. One which abused 
its right, or assembled for any other pur¬ 
pose tnan that expressed in its charter. 

Collegium licitum. An assemblage or so¬ 
ciety of men united for some useful pur¬ 
pose or business, with power to act like a 
single individual. 

All collegia were illicita which were not 
ordained by a decree of the senate or of the 
emperor ; 2 Kent 269. 

COLLIERY or COALERY. A coal 
mine, coal pit, or place where cools are 
dug, with the engines and machinery used 
in discharging the water and raising the 


coal. Webster. 

Colliery is a collective compound includ¬ 
ing many things, and is not limited to the 
lease and fixtures of a tunnel, drift, shaft, 
slope, or vein from which the coal is mined - 
68 Pa. 85. ’ 

COLLISION. In Maritime Law. 

The act of ships or vessels striking together, 
or of one vessel running against or foul of 
another. 

It may happen vnthout fault , no blame 
being imputable to those in charge of either 
vessel. In such case, in the English, 
American, and French courts, each party 
must bear his own loss ; Pardessus, Droit 
Comm. p. 4, t. 2, c. 2, § 4 ; 14 How. 352 ; 1 
Pars. Sh. & Adm. 525. 

A collision by inevitable accident is when 
a collision is caused exclusively by natural 
causes, without any fault on the part of the 
owners or those in charge ; 23 Wall. 1G9 ; 3 
Cliff. 45G ; 12 Ct. Cl. 480. It must appear 
that neither vessel was in fault; 3 L'liff. 
63G. Where the captain and crew, except 
the second mate, were taken sick, and a 
collision occurred, through ihe absence of 
a lookout, it was held to be inevitable ac¬ 
cident ; 8 Reporter 389. See also 7 Biss. 
249. 

It may happen by mutual fault, that is, 
by the misconduct, fault, or negligence of 
those in charge of both vessels ; 49 Fed. 
Rep. 475; 50 id. 581, 590 ; 53 id. 2SG ; 9 C. 
C. A. 73. In such ease, neither party has 
relief at common law ; 3 Kent 231 ; 3 C. & 
P. 528; 21 Wend. 188, 015 ; 6 Hill 592; 12 
Mete. 415; 26 Me. 39 ; (though now other¬ 
wise in England by the Judicature Act 
1873;) but the maritime courts aggregate 
the damages to both vessels and their car¬ 
goes, and then divide the same equally be¬ 
tween the two vessels ; 3 Kent 232 ; 1 Conkl. 
Adm. 374-37G ; 17 How. 170; 23 Wall. 84; 
3 Ben. 371; 49 Fed. Rep. 765 ; 1 C. C. A. 
224 ; 49 Fed. Rep. 1G9; 61 id. 7G0; 56 id. 
271; 122 U. S. 97. See 1 Swab. 60-101. 
But where the collision is by intentional 
wrong of both parties, the libel will be dis¬ 
missed ; 4 Blatch. 124. 

It may happen by inscrutable fault, that 
ia, by the fault of those in charge of one or 
both vessels and yet under such circum¬ 
stances that it is impossible to determine 
who is in fault. In such case the Ameri¬ 
can courts of admiralty and the European 
maritime courts adopt the rule of an equal 
division of the aggregate damage ; 1 Abb. 
N. s. 451; Daveis 365 ; Flanders, Mar. Law, 
296. But the English courts have refused 
aremedy in admiralty ; 2 Hagg. Adm. 145 ; 
6 Thornt. 240; and see 2 Hugh. 128. 

It may happen by the fault of those be¬ 
longing to one of the colliding vessels, with¬ 
out any fault being imputable to the other 
vessel. In such case the owners of the 
vessel in fault must bear the damage which 
their own vessel has sustained, and are 
liable as well as their master to a claim for 
compensation from the owners of the other 
vessel for the damage done to her ; 1 Swab. 
23, 173,200, 211 ; 3 W. Rob. 283; 1 Blatchf. 
211; 2 Wall. Jr. 52; 1 How. 28 ; 13 id. 101. 
See 48 Fed. Rep. 334; although wilfully 
committed by the master; Crabbe 22 ; 1 
Wash. C. C. 13; 3 id. 202 . But see 1 W. 
Rob. 399 ; 2 id. 502; 1 Hill 843 ; 19 Wend. 
343; 1 East 106 ; 6 Jur. 443. 

Where one vessel, clearly Bhown to be 
guilty of a fault adequate in itself to have 
caused a collision, seeks to impugn the 
other vessel, there is a presumption in favor 
of the latter, which can only be rebutted by 
clear proof of a contributing fault, and this 
principle is peculiarly applicable to a vessel 
at anchor, complying with regulations 
concerning lights and receiving injuries, 
through the fault of a steamer in motion ; 
158 U. S. 186. If a cargo be damaged by 
collision between two vessels, the owner 
may pursue both vessels or either, or the 
owners or both, or cither ; and in case he 
proceeds against one only, and both are 
held in fault, he may recover his entire 
damages of the one sued ; 158 U. S. 303. 

These four classes of cases are noted in 2 
Dods. 85, by Lord Stowell, 

Full compensation is, in general, to be 
made in such cases for the loss and damage 
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which the prosecuting party has sustained 
by the fault of the party proceeded against; 

8 W. Rob. 279; including All damages 
which are fairly attributable exclusively to 
the act of the original wrong-doer, or which 
may be said to De the direct consequence 
of his wrongful act; 8 W. Rob. 7, 283 ; 11 
M. A W. 228; 1 Swab. 200 ; 1 Blatchf. 211; 

2 Wall. Jr. 52; 1 How. 28; 13 id. 118; 17 
id, 1 70. 

The personal liability of the owners is, 
however, limited in some cases to the value 
of the vessel and freight (but not by com¬ 
mon law, or the earlier civil law, or the 
earlier general maritime law); Code de 
Comm. art. 216; Stat. 17 & 18 Viet. c. 104 
(Merchants' Shipping Act), pt. 9. § 508; 

9 U. S. Stat. L. 635 : 10 id. 68,72. 73; 3 W. 
Rob. 16, 41, 101; 1 E. L. A Eq. 637; 3 
Hagg. Adm. 431 ; 15 M. A W. 391 ; 3 Stor. 
465 ; Daveis 172; 2 Am. L. Reg. 157; 18 
Wall. 104. See 5 Mich. 368 ; 53 Fed. Rep. 
952. The owner is not liable in respect of 
the insurance moneys ; 8 Ben. 312 ; 9 Cent. 
L. J 285 ; nor for loss of bounty the vessel 
might have earned; 3 C. C. A. 534. In 
maritime law the vessel itself is hypothe¬ 
cated as security for the injury done in 
such cases; 1 Swab. 1, 3; 22 E. L. A Eq. 
62, 72; 14 How. 351 ; 16 id. 469. In Eng¬ 
land, the owner’s liability is the value of 
tbe offending ship in her undamaged state; 
by the American and continental rule, it is 
the value of the ship immediately after the 
oollision; 9 Cent. L. J. 285. When an 
owner has neglected to surrender any part 
of his vessel, he cannot avail himself of 
this limited liability; 24 Int. Rev. Rec. 
198; nor can be where he has parted with 
his interest in, or title to, the ship before 
offering to surrender her; td. 128. 

For the prevention of collisions, certain 
rules have been adopted (see Navigation 
Rules) which are binding upon vessels ap¬ 
proaching each other from the time the 
necessity for precaution begins, and con¬ 
tinue to be applicable, as the vessels ad¬ 
vance, so long as the means and opportun¬ 
ity to avoid the danger remain; 21 How. 
372. But, whatever may be the rules of 
navigation in force at the place of collision, 
it is apparent that they must sometimes 
yield to extraordinary circumstances, and 
cannot be regarded as binding in all cases. 
Thus, if a vessel necessarily goes bo near a 
rock, or the land, that by following the 
ordinary rules she would inevitably go 
upon the rock, or get on shore or aground, 
no rule should prevail over the preserva¬ 
tion of property and life; 1 W. Rob. 478, 
485 ; 4 J. B. Moore 314; 123 U. S. 349; 150 
td. 674 ; but obedience to the rules is not a 
fault, even if a different course would 
have prevented a collision, and the neces¬ 
sity must be clear and the emergency sud¬ 
den and alarming before an act of disobe¬ 
dience can be excused ; 150 U. S. 674. No 
vessel should unnecessarily incur the prob¬ 
ability of a collision by a pertinacious ad¬ 
herence to the rule of navigation; 1 W. 
Rob. 471, 478 ; 2 Wend. 452 ; and if it was 
clearly in the power of one of the vessels 
which came into oollision to have avoided 
all danger by giving way, she will be held 
bound to do so, notwithstanding the rule 
of navigation ; 6 Thomt. Adm. 600, 607; 
3 Cliff. 117. But a vessel is not required to 
depart from the rule when she cannot do 
so without danger; 2 Curt. C. C. 863; 18 
How. 581. 

There must be a lookout properly sta¬ 
tioned and kept ; and under circumstances 
of special danger, two ; 158 U. 8 . 186; and 
the absence of such a lookout is prima 
facie evidence of negligence; 10 How. 
557 ; 28 id. 448; Daveis 859; 1 C. C. A. 
219; 50 Fed. Rep. 685. The rule requiring 
a lookout admits of no exception on account 
of size in favor of any craft capable of 
committing injury; 66 Fed. Rep. 271. 
The absence of a lookout is not material 
where the presence of one would not have 
availed to prevent a oollision; 144 U. B. 
371. A sailing vessel is entitled to assume 
that a steam vessel approaching her is be¬ 
ing navigated with a proper lookout; 1 C. 
C. A. 219. By the International Code, rule 
8 , lights also must be kept; the rule was 


formerly otherwise in regard to vessels on 
the high seas; 1 Pars. 8 n. A Adm. 649; 2 
W. Rob. 4 ; 2 Wall. Jr. 268. See Navigation 
Rules ; 12 How. 448 ; 28 id. 287 ; 1 Blatchf. 
230, 870; Stu. Adm. Low. C. 222, 243 ; 21 
Pick. 254 ; 6 Whart. 824 ; 1 Thomt. Adm. 
592 ; 2 id. 101 ; 4 id. 97, 161 ; 6 td. 176; 7 
id. 607; 8 W. Rob. 377 ; 8 id. 7, 49, 190 ; 1 
Swab. 20, 238; 1 C. C. A. 619 ; 158 V. S. 
188. 


The injury to an insured vessel occasioned 
by a collision is a loss within the ordinary 
policy of insurance ; 4 Ad. A E. 420 ; 6 N. 
St M. 713 ; 14 Pet. 99 ; 14 How. 352 ; 8 
Cush. 477 ; but when the collision is occa¬ 
sioned by the fault of the insured vessel, or 
the fault of both vessels, the insurer is not 
ordinarily liable for the amount of the 
injury done to the other vessel which may 
be decreed against the vessel insured; 4 
Ad. A E. 420; 7 E. A B. 172 ; 40 E. L. A 
Eq. 64; 11 N. Y. 9 ; 14 How. 352, and cases 
cited ; but some policies now provide that 
the insurer shall do liable for such a loss ; 
40 E. L. A Eq. 54 ; 7 E. A B. 172. 

When the collision was without fault 
on either side, and occurred in a foreign 
country, where, in accordance with tne 
local law, the damages were equally divid¬ 
ed between the colliding vessels, the amount 
of the decree against the insured vessel for 
its share of the damages suffered by the 
other vessel was held recoverable under 
the ordinary policy ; 14 Pet. 99. 

The fact that the libellants in a collision 
case had received satisfaction from the in¬ 
surers for the vessel destroyed, furnishes 
no ground of defence for the respondent; 
17 How. 152. 

Improper speed on the part of a steamer 
in a dark night, during thick weather, or 
in the crowded thoroughfares of commerce, 
will render such vessel liable for the dam¬ 
ages occasioned by a collision ; and it is no 
excuse for such dangerous speed that the 
steamer carries the mail and is under 
contract to convey it at a greater average 



223 ; 21 id. 1 ; 12 Ct. Cls. 480 ; 7 Biss. 35 ; 1 
C. C. A. 78; 3 id. 534 ; 49 Fed. Rep. 109 ; 
64 id. 542 ; 52 id. 400 ; 55 id. 117 ; 153 U. 8 . 
130 ; 137 id. 330. 

As between a steamer and a sailing ves¬ 
sel, the former must keep out of the way 
of the latter; 14 Blatch. 524 ; 91 U. S. 200 : 
144 id. 371 ; 137 id. 330; 54 Fed. Rep. 411: 
59 id. 200 ; as between a vessel in motion 
and one at anchor, with proper lights, the 
former is ordinarily liable for a collision ; 8 
Cliff. 636; 2 Low. 220 ; 4 L. A Eq. Rep. 
670 ; 2 Hugh. 17 ; 18 Alb. L. J. 151. Where 
a vessel is moored for the night according 
to custom along a well-known dock ana 
not projecting beyond the wharf, if run 
into oy a steamer in the fog, she is not at 
fault because she had no lights set and 
sounded no gongs; 48 Fed. Rep. 323. 

A sailing vessel beating in the vicinity of 
a steam vessel is not obliged to run out 
her tack, provided her going about is not 
calculated to mislead or embarrass the 
steam vessel; 1 C. C. A. 219. 

Instances of negligence are to be found 
in 95 V. S. 000 ; 98 td. 440 ; 8 Cliff. 456. 
636 ; 14 Blatchf. 37, 254, 480, 524, 531, 545. 
An inexperienced oarsman is guilty .of neg¬ 
ligence in attempting to cross the path of a 
steamboat but a short distance in front of 
it; 158 Pa. 117. 

When a collision is occasioned solely by 
the error or unskilfulness of a pilot in 
charge of a vessel under the provisions of 
a law compelling the master to take such 
pilot and commit to him the management 
of his vessel, the pilot is solely responsible 
for the damage, and neither the master, his 
vessel, nor her owner is responsible. But 
the burden of proof is on the vessel to show 
that the collision is wholly attributable to 
the fault of the pilot; L. R. 2 Ad. A Ecc. 8; 
[1892] Prob. 419. The rule in the United 
States is otherwise ; 7 Wall. 53 ; but in thiB 
case the pilotage law was not absolutely 
compulsory. See Pilotage. 

A cause of oollision, or collision and dam¬ 
age , aa it is technically called, is a suit in 
rem in the admiralty. 


In the United Htate* courts It Is commenced by 
the filing of a UbeT and the arrest of the Tassel to 
the mismanagement or fault of which the Injury in 
Imputed. In the English admiralty the suit is com. 
menoed by the arrest of tho vessel and the filing of 
a petition. Iu England, the Judge la usually assisted 
at the hearing of the causo by two of the Masters 
or EUlor Brethren of Trinity House, or other ex¬ 
perienced shipmasters, whose opinions upon all 
questions of professional skill Involved In the issue 
are usually adopted by the court; 1 W. Rob. 471 ; 8 
id. ; 2 Chit. deni. Pr 614. 

In the American courts of admiralty, the judge 
usually decides without the aid or advice of experi¬ 
enced shipmasters acting as assessors or advisers 
of the court; but the evidenco of such shipmasters, 
cu experts, Is sometimes received In reference to 

g uestlons of professional skill or nautical usage. 

uch evidence Is not, however, admissible to estah. 
Ush a usage In direct violation of thoee general 
rules of navigation which have been sanctioned and 
established by repeated decisions; 8 Curt. C. C. 141, 
863. 

When a party Bets up circumstances as 
the basis of exceptions to the general rules 
of navigation, he is held to strict proof ; 1 
W. Rob. 137, 182, 478 ; 0 Thomt. 607; 5 id. 
170 ; 8 Hagg. Adm. 321 ; and courts of ad¬ 
miralty lean against bucIi exceptions ; 11 N. 
Y. Leg. Obs. 353, 355. The admissions of a 
master of one of the colliding vessels sub¬ 
sequently to the collision are admissible in 
evidence; 5 E, L. & Eq. 556; and the 
masters and crew are admissible as wit¬ 
nesses ; 2 Doda. 83 ; 2 Hagg. Adm. 145; 3 
id. 321, 825; 1 Conkl. 384. 

As to the burden of proof in collision 
cases, see » Jur. 282, 670 ; 2 W. Rob. 30, 244, 
504 ; 12 id. 131, 871; 2 Hagg. Adm. 356 ; 4 
Thomt. Adm. 161, 356 ; 1 Conkl. 882 ; 1 How. 
28 ; 18 td. 570 ; Ole. 182 ; 65 Fed. Rep. 338 ; 
[1892] Prob. 419. 

The general rules in regard to costa in col¬ 
lision cases, in the admiralty courts, are that 
if only one party is to blame, he pays the 
costa of botn; if neither is to blame, and 
the party prosecuting had apparent cause 
for proceeding, each party pays his own 
costa, but in the absence of apparent or prob¬ 
able cause the libel will be dismissed with 
costs; if both parties are to blame, the costa 
of both are equally divided, or, more gener¬ 
ally, each party is left to pay his own 
costa. But costa in admiralty are always in 
the discretion of the court, and will be given 
or withheld in particular cases without re¬ 
gard to these general rules, if the equity of 
the case requires a departure from them ; 2 
W. Rob. 218,244 ; 5 Jur. 1067 ; 2 Conkl. 438. 

Consult 2 Pars. Mar. Law, 187 ; Conkl. 
Adm. 370-426; Fland. Mar. Law, c. 9; Abb. 
Shipp. Story A Perkins’s notes; Marsden ; 
Preo'e : Spence, Collisions. See Lien ; 
Navigation Rules. 

COLLISTRIQIUM. The pillory. 


COLLOBIUM. A hood or covering fpr 
the shoulders, formerly worn by sergeants at 
law. 

COLLOCATION. In French Law. 
The act by which the creditors of an estate 
are arranged in the order in which they are 
to be paid according to law. 

The order in which the creditors are 
placed is also called collocation. 2 Low. C. 
9, 139. 

COLLOQUIUM. In Pleading. A 
general averment in an action for slander 
connecting the whole publication with the 
previous statement. 1 Stark. SI. 431; Heard, 
Lib. A SL 228; or stating that the whole 
publication applies to the plaintiff, and to 
the extrinsio matters alleged in hie declara¬ 
tion. 1 Greenl. Ev. 8 417. 

An averment that the words were spoken 
4 ‘of or concerning M the plaintiff, where the 
words are actionable in themselves. 6 Term 
162; 16 Pick. 132; Cro. Jac. 674 ; Heard, 
Lib. &SL § 212; 1 Greenl. Ev. § 417; or 
where the injurious meaning which the 
plaintiff assigns to the words results from 
some extrinsic matter, or of and concern¬ 
ing, or with reference to, such matter. 2 
Pick. 828 ; 16 id. 1 ; Heard, Lib. A SL §§ 212, 
217 ; 11 M. A W. 287. 

An averment that the words in question 
are spoken of or concerning some usage, 
report, or fact which gives to words other¬ 
wise indifferent the peculiar defamatory 
meaning assigned to them. Shaw, C. J., 16 
Pick. fl. 
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Whenever words have’'the slanderous meaning 
alleged, not by their own Intrinsic force, but by rea¬ 
son of the existence of some extraneous fact, this 
fact must be averred In a traversable form, which 
averment la called the inducement. There must then 
be a colloquium averring that the slanderous words 
were spoken of or concerning this fact. Then the 
word * r meaning,” or innuendo. Is used to connect 
tbe matters thus introduced by averments and collo- 

S uia witb the particular words laid, showing their 
[entity and drawing what is then the legal Infer¬ 
ence from the whole declaration, that such wad; un¬ 
der the circumstances thus set out, tbe meaning 
of the words used. Per Shaw. C. J.; 1® Pick. 0, -By 
the Com. L. Proc. Act (1652) In England the collo¬ 
quium has been rendered unnecessary. Bee Lnwtt- 
ehdo ; Odger, Lib. & SL 

COLLUSION. An agreement between 
two or more persona to defraud a person of 
his rights by the forms of Law, or to obtain 
an obiect forbidden by law. 

Collusion and fraud of every kind vitiate 
all acts which are infected with them, and 
render them void. See Shelf. Marr. & Div. 
415, 450;8Hagg. Eccl. 130, 133 ; 87 Mich. 
547 ; 87 id. 324 ; 2 Greenl. Ev. § 51 ; Bousquet, 
Diet. Abordage. 

In Divorce Law. An agreement be¬ 
tween a husband and wife that one of them 
will commit or appear to commit a breach 
of matrimonial duties in order that the other 
may obtain a remedy at law as for a real in¬ 
jury. 2 Wait, Act. & Def. 591; 2 Lev. <5fcTr. 
302 ; L. R. 1 P. AM. 121. See 86 Mich. 600 ; 
33 Ill. App. 105. Such an agreement is a 
fraud upon the oourt where the remedy is 
sought; 39 Wis. 167 ; and will bar a divorce ; 
L. R. 1 P. & M. 121; 2 Bish. Mar. Div. <fc 
Sep. 251-286. “Collusion is a con¬ 

spiracy of the husband and-wife to obtain a 
decree of divorce by false or manufactured 
testimony. Nelson, Law of Divorce, § 500. 

“Collusion may exist without connivance, 
but connivance ie generally collusion for a 
particular purpose. Collusion, as applied 
to this subject, is an agreement between the 
parties for one to commit, or appear to com¬ 
mit, a fact of adultery, m order that the 
other may obtain a remedy at law as for a 
real injury, Real injury then is none where 
there is a common agreement between the 
parties to effect their object by fraud in a 
court of justice. See Connivance ; Levity. 

COLOMBIA. A republic of South Amer¬ 
ica. It has a president elected for six years 
and a responsible ministry, a senate of 27 
members representing the departments, and 
a house of representatives of 68 members 
elected by the people. There is a supreme 
court composed of seven magistrates ap¬ 
pointed for life by the executive with the 
approval of the national council. The re¬ 
public is divided intoninedepartments,each 
“with its own judiciary. Colombia, which 
was formerly subject to Spain, became in¬ 
dependent in 1810, and was divided in 1832 
into the three republics of Ecuador,Granada, 
and Venezuela. In 1858 it became a con¬ 
federation of eight states, which three years 
later were increased to nine. Subsequently, 
in 1883, a new constitution was formed and 
amended in 1880, when the nine states be¬ 
came mere departments, and their presi¬ 
dents were reduced to governors. 

COLONIAL LAWS. The laws of a 

colony. 

In the United States the term is used to 
designate the body of law in force in the 
colonies of America at the time of the com¬ 
mencement of our independence, which 
was, in general, the common law of Eng¬ 
land, with such modifications as the colo¬ 
nial experience had introduced. The colo¬ 
nial law is thus a transition state through 
which our present law is derived from the 
English common law. 

' In England the term colonial law is used 
‘with reference to the present colonies of 
that realm. 

COLONUS (Lat.). In Civil Law. A 
freeman of inferior rank, corresponding 
with the Saxon ceorl and the German rural 
slaves. 

It is thought by Spence not Improbable that many 
of the ceorls were descended from the coUmi brought 
over by the Romans. Tbe names of the coloni and 
their families were all recorded in the archives of 
the colony or district. Hence they were called 
adMcriptitli. 1 Spence, Eq. Jur. 61. 


COLONY. A union of citizens or sub¬ 
jects who have left their country to people 
another, and remain subject to the mother- 
country. 8 Wash. C. C. 287. 

The country occupied by the colonists. 

A colony differs from a possession or a 
dependency. See Dependency. 

COLOR. In Pleading. An apparent 
but legally insufficient ground of action 
admitted to subsist in the opposite party by 
the pleading of one of the parties to an 
action. 8 Bla. Com. 309 ; 4 B. & C. 547 ; 1 
M. & P. 307. To give color is to give the 
plaintiff credit for having an apparent or 
prima facie right of action, independent of 
the matter introduced to destroy it, in 
order to introduce new matter in avoidance 
of the declaration. It was necessary that 
all pleadings in confession and avoidance 
should give color. See 3 Bla. Com. 800, n. ; 
1 Chit Pl. 531. 

Express color is a feigned matter pleaded 
by the defendant, from which the plaintiff 
seems to have a good cause, whereas he has 
in truth only an appearance or color of 
cause. Bacon, Abr. Trespass, I, 4; 1 Chit. 
PI. 530. It was not allowed in the plaintiff 
to traverse the colorable right thus given ; 
and it thus became necessary to answer the 
plea on which the defendant intended to 
rely. 

Implied color is that which arises from the 
nature of the defence ; as where the defence 
consists of matter of law, the facts being ad¬ 
mitted but their legal sufficiency denied by 
matters alleged in the plea. 1 Chit. Pi. 
528 ; Steph. PL 208. 

By giving color the defendant could re¬ 
move the decision of the case from before 
a jury and introduce matter in a special 
plea, which would otherwise oblige him to 
plead the general issue ; 3 Bla. Com. 309. 

The colorable right must be plausible or 
afford a supposititious right such as might 
induce an unlearned person to imagine it 
sufficient, and yet it must be in legal strict¬ 
ness inadequate to defeat the defendant's 
title as shown in the plea; Comyns, Dig. 
Pleading ; Keilw. 1030; 1 Chit. PI. 531; 4 
Dane, Abr. 552 ; Archb. PI. 211. 

COLOR OP OFFICE. A pretence of 
official right to do an act made by one who 
has no such right. 9 East 364. Such person 
must be at least a de facto officer ; 23 Wend. 
800 . 

An act wrongfully done by an officer, 
tinder the pretended authority of his office, 
and grounded upon corruption, to which the 
office is a mere shadow of color. 41 N. Y. 
464« 

COLOR OF TITLE. In Ejectment. 
An apparent title founded upon a written 
instrument, such as a deed, levy of execu¬ 
tion, decree of court, or the like; 8 Wait, 
Act. & Def. 17 ; 85 III. 394 ; 94 Ala. 135. 
A tax deed, though void for failure to 
comply with the statutes, affords color of 
title; 37 Neb. 353; 143 Ill. 285 ; 3 C. C. A. 
294. To give color, the conveyance, etc., 
must be good in form, and profess to convey 
the title and be duly executed ; 8 Cow. 589 ; 
4 Mart. (N. 8 .) 224 ; 47 Fed. Rep. 614; 132 
Ind. 546 ; but a deed to a tenant in posses¬ 
sion from one who has no title to the land 
is insufficient as a basis for adverse posses¬ 
sion ; 132 N. Y. 78. A conveyance void on 
its face is not sufficient; 11 How. 424; 21 
Tex. 97. An entry is by color of title 
when it is made under a bond Jlde and not 
retended claim of title existing in another; 
Watts 72. A quit-claim deed is sufficient 
color of title to support a plea of title by 
limitation ; 83 Tex. 428. The deed, or color 
of title, under which a person takes posses- 
iBion of land, serves to define specifically the 
boundaries of his claims; 10 Pet. 412. 
When a disseisor enters upon and cultivates 
part of a tract, he does not thereby hold 
possession of the whole tract constructively, 
unless this entry was by color of title by 
specific boundaries to the whole tract; color 
of title, is valuable only so far ah it indicates 
the extent of the disseisor’s claim ; 82 Pa. 
99 . See 108 Mo. 843 ; 189 Ill. 21. A Demon 
taking lands under a judicial sale, though 
void, has color of title ; 184 Ind. 288 ; 87 W. 


Va. 215. 

COLORADO. One of the United States 
of America, being the twenty-fifth state 
admitted into the Union. 

The territory of which It is composed was ceded 
by the treaties with France In 1803, and Mexico 
In 1848. The enabling act was approved March 
OlBnLand the state was Anally admitted August 1, 
1876. The Constitution was adopted in Convention 
March 14, 1876, and ratified July 1,1876. Bee Cali- 
roaxn; Louisiana. 

COLORE OFFICII. By color of office. 

COLORED CHILD. A child having 
an appreciable mixture of negro blood is a 
“colored child.” 142 Ky. 673, 134 S. W. 
1151. 

Under § 187 of the Constitution of Ken¬ 
tucky providing for the maintenance of 
separate schools for whites and colored chil¬ 
dren the words “colored children” include 
all children wholly or in part of negro blood, 
or having any appreciable mixture thereof. 
Children who are of negro blood to the 
extent of one-six teen th are therefore colored 
children and not entitled to attend schools 
maintained for white children. 142 Ky. 
673, 134 S. W. 1151. 

COLORED MAN. This term generally 
refers to one of the negro race. 

There is no legal technical signification to 
this phrase which the courts are bound judi¬ 
cially to know ; 31 Tex. 74. 

COLORED PEOPLE. Black people, 
Africans or their descendants, mixed or 
unmixed. 

The term, “person of color,” means of 
African descent. 37 Miss. 209. 6 A. &. E. 

Ency. L. (2nd ed.) 213. Sec Colored 
Man. 

COLT. An animal of the horse species, 
whether male or female, not more than 
four years old. Russ. & R, 416. 

COMBAT. The form of a forcible en¬ 
counter between two or more persons or 
bodies of men; an engagement or battle, 
A duel. 

COMBINATION. A union of men 
for the purpose of violating the law. 

This terra has become prominent of late 
in reference to labor troubles. A strike is 
defined as “ a combination among laborers 
(those employed by others), to compel an in¬ 
crease of wages, a change in the hours of 
labor, some change in the inode and manner 
of conducting the business of the principal, 
or to enforce some particular policy in the 
character or number of the men employed, 
or the like.” 58 N. Y. 582. Such combina¬ 
tions are illegal at common law; 8 Mod. 
10; 10 Cox. C. C. 593; 1 M. & Rob. 179 ; C. 
<fe M. 663 ; 12 Cox, C. C. 318 ; Bright. (Pa.) 
86; but are not so in the United States, 
unless the objects of the combination are 
sought to be effected by unlawful means; 
23 Fed. Rep. 554 ; 24 id. 217 ; 27 id. 443 ; 09 
id. 803 ; 83 id. 310; 106 Mass. 1; 57 Vt. 
273; 84 Va. 927. See Strike ; Boycott. 

A union of different elements. A patent 
may be taken, out for a new combination 
of existing machines ; 2 Mas. 112. 

COMBINATION IN RAILWAYS. 

See Through Route. 

COMBINATION RATE. See 

Through Route. 

COMBUSTIO DOMORUM. Arson. 

4 Bla. Corn. 272. 

COMBUSTIO PECUNTJE. Burn¬ 
ing of money ; the ancient method of test¬ 
ing mixed and corrupt money paid into the 
exchequer, by melting it down. Black, L. 
Diet. 

In the time of King Henry II. the 
bishop of Salisbury being treasurer, con¬ 
sidered that though the money did answer 
in number and weight, (numbero el ponders) 
it might be deficient in value, because mixed 
with copper or bmss. Therefore, a conati- 
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The powers conferred open congress to when the same tax is levied upon peddlers the regulation of congress extends, the 
regulate commerce among the several selling goods made in or out of the state; question arises whether the bridge will 

Btatee, are not confined to the instrument- 100 U, 8. 070 ; 160 id. 200 ; and see 102 id. interfere with navigation or not; it is not 

alities of commerce known or in use when 128). So of an act requiring importers of necessarily unlawful if properly huilt, and 

the constitution was adopted, but keep pace foreign goods to take out a license, in the if the general traffic of the country will be 

with the progress of the country, and adapt exercise of apower of taxation ; 12 Wheat. benefited rather than injured by its con- 

themsclves to new developments of time 419; 180 U. S. 114; and a state law which atruction. There are many cases in which 

and circumstances bo as to include, for ex- requires a party to take out a license for a bridge may be vastly more important 

ample, telegraph lines; 96 U. S. 1. Congress carrying on interstate commerce is uncon- than the navigation of the stream which it 

may, in the exercise of its power, construct stitutional and void ; 141 U. S. 47. Also a crosses. It may be said that a state may 

or authorize individuals or corporations to city ordinance of Baltimore laying wharf authorize such constructions, provided they 

construct railroads across the states and ter- fees upon vessels laden with tne products do not constitute a material obstruction to 

ritories of the United States ; 127 U. 8. 1. of other states, which are not exacted from navigation ; and each case depends upon 

The fact that oongress has not legislated vessels laden with Maryland products ; 100 its own particular facts. The decision of 

in regard to such commerce does not make U. S. 404. Also a state statute imposing a the state legislature is not conclusive ; the 

it lawful for the Btates to do so. Such in- burdensome condition upon a shipmaster final decision rests with the federal courts, 

action shows only that no restrictions are as a prerequisite for Landing his passengers, ma y cause the structure to be abated 

to be put upon commeroe in that direction. with the alternative of the payment of a if it be found to obstruct unnecessarily the 

The right to legislate is exclusively vested small sum for each of them ; 92 U. S. 259. traffic on the stream. Those who build the 

in congress ; 9§ U. 8. 259 ; 91 id. 275 ; 185 Also a state tonnage taxon foreign vessels, bridge must show the state authority that 

id. 100; 122 id. 326 ; 120 id. 489. But in 20 Wall. 677, levied to defray quarantine the construction of the bridge is proper, 

another case it was held, that, while action expenses; 19 Wall. 681 ; but this does not an< l that it benefits more than it impedes 

by congress prescribing regulations is ex- extend to a tax for city purposes levied the general commerce ; Cooley, Const, 

elusive of state authority, yet, until action upon a vessel owned by a resident of the Lim. 738, 739, 740; the Wheeling Bridge 

taken by oongress, a state may legislate city, which is not imposed for the privilege Case, 13 How. 518 ; see also 6 McLean 72, 

touching the rights, duties, and liabilities of trading; 0 Biss. 505 ; 99 U. 8. 278. It 209, 237 ; 5 Ind. 13; 50 Fed. Rep. 10; 83 

of citizens (if not directed against com- invalidates a state law granting a telegraph Me. 419; 153 U. S. 625; 154 id. 204. See 

merce or any of its regulations), notwith- company exclusive rignt to maintain tele- Bridge. 

standing such legislation may indirectly grapn lines in such state, as contrary to the The states may establish ferries ; 1 Black 

and remotely affect foreign or interstate act of July 24, I860, which practically for- 003 ; 41 Miss 27 ; 11 Mich. 43 ; and dams ; 

commerce, for instance, to give a right of bids a state to exclude from its borders a 2 Pet. 245 ; 42 Fa. 219; 28 Ind. 257 ; 1 Biss, 

action against the owners of a vessel en- telegraph company building its lines in 546; 108 Mo. 550. 

gaged in interstate traffio for the death pursuance of tnis act of congress; 90 U. 8. The state has also the power to regulate 

of a passenger caused by the negligence 1; also an attempt to regulate transmis- the speed and general conduct of vessels 

of those in charge of the vessel; 93 U. 8.99 ; sion of telegraphic messages unto other navigating its waters, provided such regu* 

121 id. 444. states and their delivery ; 122 U. 8. 847 ; as lations do not conflict with regulations 

“The line of distinction between that telegraphic communications carried on be- prescribed by congress for foreign cum- 

which constitutes an interference with com- tween different states are interstate com- merce, or commerce among the states: 

merce,and that which is a mere police reg- merce; 127 U. 8.040; also one providing Cooley, Const. Lim. 740 ; 1 Hill 467, 470. 

ulation, is sometimes exceedingly dim and for inspection of sea-going vessels arriving It may also provide that a railroad is liable 

shadowy, and it is not to be wondered at at a port, and of damaged goods found for damage from fire ; 38 S. C. 103. 
that learned jurists differ when endeavor- thereon, by a state officer, witn a view to Thus the commercial power of congresH 

mg to classify the cases which arise. It is furnishing official evidence to the parties is exclusive of state authority only where* 

not doubted that congress has the power immediately concerned, and when goods the subjects upon which it is exerted are 

to go beyond the general regulations of are damaged, to provide for their sale; 94 national in their character and admit and 

commerce which it is accustomed to estab- U. 8. 240; also a state law which requires require uniformity of regulations affecting 

lish, and to descend to the most minute those engaged in the transportation of aline all the states, and when the subjects 

directions, if it shall be deemed advisable; passengers among the states upon vessels within that power are local in their na- 

and that, to whatever extent ground shall within the state to give all persons travel- ture or operation, or constitute mere aid* 

be covered by those directions, the exercise ling among the states equal rights and to commerce, the states may provide for 

of state power is excluded. Congress may privileges in all parts of the vessels without their regulation until congress intervenes: 

establish police regulations, as well as the distinction on account of race or color; 95 50 Fed. Hep. 10 ; 113 U. S. 205. 

states; confining their operations to the sub- U. 8. 485 ; (but not one which only applies The constitutional provision does not 

jects over which it is given control by the to passengers carried within the state ; 183 apply to regulations as to life-preserver*, 

constitution. But as the general police U. 8. 687 ; also a state law laying a tax on boiler inspections, etc., on steamboats 

power can better be exercised under the foreign corporations engaged in carrying which confine their business to ports wholly 

supervision of the local authorities, and passengers or merchandise upon their gross within a state ; 0 Ben. 42; nor to any com 

mischiefs are not likely to spring therefrom receipts outside of the state; 15 Wall. 284; merce ’ entirely within a state; 10 Wall, 

so long aB the power to arrest collision re- 7 Biss. 227; also a law of Missouri prohibit- 557 ; 145 u. S. 192 ; 133 id. 587 ; nor to a 

sides in the national courts, the regulations mg the driving of cattle from Texas and condition in a railroad charter granted by 

which are made by congress do not often other states into Missouri, during certain a state that the company shall pay a part 

exclude the establishment of others by the months * 95 U. 8. 405. of its earnings to the state, from tiim* » 

state covering very many particulars. More- A state law, requiring the master of every time, as a bonus; 21 Wall. 456; nor to u 

over, the regulations of commerce are vessel in the foreign trade to pay a certain state law prescribing regulations for ware 

usually, and in some cases must be, general sum to a state officer for every passenger houses, carrying on business within the 

and uniform for the whole country; while brought from a foreign country into the state exclusively, notwithstanding they are 

in some localities, state and local policy state, is void as infringing this provision of used as instruments of interstate traffic; 

will demand peculiar regulations with refer- the constitution; 7 How; 288. No state 94 u. S. 113; nor to a law of Virginia by 

ence to special and peculiar circumstances.” can grant an exclusive monopoly for the which only such persons as are not citizens 

Cooley Const. Lim. 781. See 120 U. 8. 489; navigation of any portion of the waters of that state are prohibited from planting 

122 id. 320. withm its limits upon which commerce is oysters in a soil covered by her tide-w aters. 

The commercial clause of the constitution carried on under coasting licenses granted Subject to the paramount right of navija 

includes authority to regulate navigation under the authority of congress; Gibbons tion, each state owns the bods of all tide* 

in aid of commerce and to make improve- v. Ogden, 9 Wheat. 1; the rights here in waters within its jurisdiction, and may 

ments in navigable waters, such as ouild- controversy were the exclusive right to appropriate them to be used by its own 

ing a lighthouse in the bed of a stream or navigate the Hudson river with steam citizens ; 94 U. S. 291. It does not forbid 

requiring navigators of a stream to follow vessels. ^ See also, on this point, 8 Wall. astate from enacting, as a police regulation, 

a prescribed course, or directing the water 718; 10 id, 057 ; 05 Pa. 899; s. c. 8 Am. Rep. a law prohibiting the manufacture and 

of & navigable stream from one channel to 080. But a state law granting to an indi- sale of intoxicating liquors ; 67 U. S. 25 ; 

another ; 93 U. 8. 4. See also 1 Dill. 409. vidual an exclusive right to navigate the nor the sale of oleomargarine brought from 

It renders invalid a state statute regulating upper waters of a stream which is wholly another state ; 148 Pa. 550 ; 156 id. 201, 

the arrival of passengers from a foreign within the limits of a state, separated from 156 Mass. 236 ; but the right of importation 

port with a view practically to exclude tide waters by falls impassable for purposes Q f intoxicating liquors from one state to 

Chinese emigration to the United States, of navigation, and not forming a part of a another includes the right of sale in the 

and not merely to exclude pauper or con- continuous track of navigation between original packages at the place where tne 

vict emigrants from the state ; 92 U. 8. two or more states, or with a foreign coun- importation terminates ; 13o U. 8. 160 , I- 

275. See also 3 3a wy. 144. But it docs not try, is not invalid; 14 How. 508; and see id. 101; nor astate act prescribing inaxi- 

where the detention is for the purpose of 8 Bush 447. Interstate commerce by sea mum rates of transportation within the 

disinfection by order of a state Board of is of a national character and within the state ; 94 U. S. 155; and see id. 164 ; Cooley, 

Health; 12 Wheat. 419; 57 Fed. Rep. 270. exclusive power of congress; 122 U. S. Const. L. 75. Nor is a city ordinance, ex- 

It invalidates astate statute which re- 320 ; and is commerce among the states even acting a license fee, for the maintenance 01 

quires the payment of a license tar by com- as to that part of the voyage within the itsofficeinthe city, fro™ an express com¬ 
mercial travellers selling goods manufac- state; 118 U. S. 557. pany doing business r beyond the limits o 

tured in other states, hut not by those sell- The state may authorize the building of state, invalid; 16 Wall. 4< u. nor does 

ing goods manufactured in the state itself; bridges over navigable waters, notwith- apply to a tax on telegraph poles £ rec 

lOfi U. S. 289; 108 id. 844 ; 91 id. 275; 128 standing the fact that they may, to some with a city ; 148 U. S. 92 ; 07 Hun 21 ; nor 

id. 129; 120 id. 489; 180 id. 104; 44 La. Ann. extent, interfere with the navigation of the to a statute requiring locomotive engineer 

850 ; 70 Miss. 558 ; 91 Tenn. 009, (but not stream. If the stream is one over which to bo licensed after examination, it Doing a 
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vAlui exercise of the police power ; 124 V, 

S. 465: see 138 »<i. 98. 

Commerce is a term of the largest import. 

Hie power to regulate it embraces all the 
instruments by which such commerce ina\ 
tv conducted So far as some of these instru¬ 
ments an' concerned, and some subjects 
which an' Uval m their operation. it has been 
held thsi the state may provide regulations 
until Congress acts with reference to them; 

K:i when subject to which the power I •ffTeert to bear It and t 
applies mil in its charaeler. or of such | Q uon c*; * 7 W. N. C. Pa- 

a nature as to admit of uniformity of regu¬ 
lation. the power is exclusive of all state 
authority 91 U S. 2S0. 

Interstate Commerce ; Interstate 
Commerce Commission; Interstate Com¬ 
merce Act ; Carrier ; Discrimination ; 

Foreign Commerce. 

COMMERCE OF U. 8. See At¬ 
tempt to Introduce into Commerce of 

l S. 

COMMERCE. REGULATION OF. 

See Commerce with Foreign Nations. 

COMMERCE WITH FOREIGN 
NATIONS. In the clause in the U. S. 

Constitution giving Congress power to 
regulate commerce with foreign nations, such 
commerce means commerce between citisena 
of the United Stales and citizens or subjects 
foreign governments. 3 Wall. (U. S.) 417. 

It means trade, and intercourse. It means 
commercial intercourse between nations, 
and parts of nations, in all its branches. 

It includes navigation, as the principal 
means by which foreign intercourse is 
«fleeted. To regulate this trade and inter¬ 
course is to prescribe the rules by which it 
tvhall be conducted. 92 U. S. 270. The 
transportation of passengers from European 
ports to those of the United States has be¬ 
come a part of our commerce with foreign 
nations. Id. And a law or a rule emanating 
from any lawful authority, which prescribes 
terms or conditions on which alone the vessel 
ran discharge its passengers, is a regulation 
of commerce, Id. 

COMMERC1A BELLI. Compacts 
entered into by belligerent nations to secure 
a temporary and limited peace. 1 Kent 
159. 

Contracts made between citizens of hos¬ 
tile nations in time of war. 1 Kent 104. 

CfUfM RRfTTAL AGENCY. A person, 
firm, or corporation engaged in the business 
of collecting information as to the financial 
standing, ability, and credit of persons en¬ 
gaged in business and reporting the same 
to subscribers or to customers applying 
and paying therefor. “ They have become 
vast and extensive factors in modem com¬ 
mercial transactions for furnishing infor¬ 
mation to retail jobbers as w ell as to whole¬ 
sale merchants. The courts are bound to 
know judicially that no vendor of goods at 
wholesale can be regarded as a prudent 
business man if he sells to a retail dealer, 
upon a credit, without first informing him¬ 
self through these mediums of information 
of the financial standing of the customer, 
and the credit to which he is fairly en¬ 
titled : ” 1 Ind. App. 573 ; s. c. 28 N. E. 

Rep. 103. See also 83 N. Y. 31 ; 20 Mo. App. 

66f. 

Haw far the agency may contract against 
its own negligence. An exception is made 
to some extent in favor of such agencies 


innkpmvr*, and others, engacwl In the exercise of 
i\ public celling, cad not thus protect themselxae 
agalnut the consequence* of grow negligence In the 
agent* whom they employ. This limitation of the 
right to contract. a* parties may choose, Is *n excep¬ 
tion from the general rule end confined to the olaas 
of cases named, when the public interests are sup¬ 
posed to demand Its application. It has no place 
here. The contract which theee parties entered Into 
must be enforced as they made It. It may have 
been unwise, but with that we have nothing to do. 
One or the other must bear the risk involved in de¬ 
pending upon agents scattered over the country, of 
whom neither could know much. The plaintiffs 
•greed to bear It and they must take the conne- 
auence; 7 W. N. C -Pa 


agents shall be considered as the agents of 
their patrons, and that they shall not be 
liable for the negligence of their agents. 

here in an action upon such a contract 
the plaint if! contended that under it the 
agency was protected only against gross 
hut against ordinary negligence, the 
court thought otherwise, and on motion to 
take off a non-suit said :— 

hy i!i** contract the plaintiffs expressly agreed 
tfj t^k* such loss ujton th«insolves Tlie authorities 
to which me have l**en referred have, in our Judg- 
do application to tins cum : Common carriers. 


Under, a contract that the actual verity 
or correctness of the Information was in no 
manner guaranteed, the agency was not 
liable for loss occasioned to a subscriber by 
the wilful and fraudulent act of a sub¬ 
agent in furnishing false information; 58 
Fed. Rep. 174, reversing 51 id. 160. Where 
the inquiry was made concerning a grocer 
and the agency reported concerning the 
wrong person, who had the same name and 
was a grocer and saloon keeper, the plaintiff 
non Id not recover from the agency the value 
of goods sold on the strength of the report, 
the evidence being held to show that there 
was not such gross negligence as would 
render the agency liable ; 70 Hun 334 ; 
bnt such a contract does not protect the 
agency from an error made in tne publica¬ 
tion of itB books of reference giving the 
financial responsibility of mercn&nts and 
others, and upon which a subscriber of the 
agency relied in selling goods and suffered 
a loss, and in such case it is unnecessary to 
thus establish the insolvency of the pur¬ 
chaser by suit before suing the agency ; 134 
Pa. 161. 

When reports are privileged and when 
libellous. Such an agency is a lawful busi¬ 
ness and beneficial when lawfully con¬ 
ducted, but not exempt from liability for 
false and defamatory publications when 
other citizens would not be exempt. Its 
communications to a person interested in 
the information are privileged even if false, 
if made in good faith and without malice! 
but if communicated to its subscribers gen¬ 
erally they are not privileged ; 72 Tex. 15 ; 
lift N. Y. 211; id, 217; 81 Mich. 280; 116 
Mo. 226 ; 48 Win. 348; 18 Fed. Rep. 214 ; 4 
McCrary 160; 77 Ga. 172; 8 Phila. 617. See 
also 3 Montreal, Q. B. 88; 5 id. 42 ; 18 Can. 
S. C. 222. The contract of the agency to 
furnish information to all its subscribers, 
including those who have no special inter¬ 
est in it, is no defence to an action for libel; 
46 N. Y. 417 ; nor was the fact that the in¬ 
formation was given by printed signs of 
which each subscriber had the key ; 46 N. 
Y. 188; the matter is privileged if com¬ 
municated to the proper person by a clerk 
or agent as well as by the proprietor of the 
agency ; 49 N. Y. 417; 12 Fed. Rep. 528; 
(but see SBlatchf. 497 and b. c. 10 Wall. 427, 
criticised in the two cases just cited ;) or if 
specially reported upon proper occasion to 
subscribers naving special interest in them, 
though not applied for by such subscribers; 
22 Fed. Rep. 771; bat if a subscriber apply 
for special information from the agency, a 
false denunciation of the person inquired 
about, coupled with the report, is action¬ 
able ; 22 S. W. Rep. (Tex.) 868. So also are 
statements at first privileged but repeated 
and persisted in when known to be false, or, 
if otherwise privileged, made maliciously ; 
12 Fed. Rep. 526 ; or if made recklessly and 
without due care and caution in making in- 
c^uiiy Fed. Rep. 771; 72 Tex. 115; 40 

The publication and circulation to sub¬ 
scribers in daily reports of the execution of 
a chattel mortgage was not libellous ; 57 
Md. TO; contra. 4w N. Y. 417; nor was the 
mere publication of a notice of foreclosure 
sale under a mortgage; 1 Mo. App. 4; nor 
of a copy of a judgment, with a note that 
the judgment was paid the same day; 8 Ir. 
Rep. 349; but in a similar case w|ien the 
judgment was so paid, but it was not so 
stated,the publication was held libellous; 
16 Ir. Rep. C. L. 298; and so also is a false 

f mblication of a trader that a judgment 
lad been rendered; 22 Q. B. 134. And 
where the action was for publishing that a 
judgment had been rendered when only a 
verdict had been returned,it was held proper 


to ask a witness to the effect of such state¬ 
ment, whether if he had known the actual 
fact his conduct would have been the 
same; 141 Pa. 601. 

The burden of proof is upon the agency 
to show privilege prima facie, and after its 
character is established the burden is on 
the plaintiff to show malice ; 12 Fed. Rep. 
626; 87 N. Y. 477 ; and it is matter of l&w for 
the court to determine whether the matter 
published is libellous per se; 85 Hun 16. 

Blacklisting. An action for libel may be 
brought by a person whose name is pub¬ 
lished in a book containing a list of delin¬ 
quent debtors, printed ana distributed to 
subscribers, manifestly for coercing the 
payment of claims, who is denied credit be¬ 
cause of such publication, or by one to 
whom a letter is sent in an envelope on 
which is printed the name of an association 
and a statement that it is an organization 
for the purpose of collecting bad debts ; 77 
Wis. 238 ; but the publication and circula¬ 
tion by a corporation among its officers and 
employes, of a list of discharged employes, 
who are considered incompetent or untrust¬ 
worthy, is not libellous, and a person whose 
name is on the list has no action unless He 
can show that the publication was mali¬ 
cious or known to be false ; 73 Tex. 568. 

Effect of fraudulent representations by 
vendee to agency upon vendor who relies 
upon them. An action for deceit will lie 
against persons or corporations making 
false representations of pecuniary responsi¬ 
bility to an agency in order to obtain credit 
and defraud those who may rely upon the 
reports; 50 Mo. App. 94; 83 B. YT 31; 18 
Hun 44; in such action the statements 
falsely made to the agency are admissible, 
if relied on by the vendee ; 1 Ind. App. 573 ; 
or if approved by him after being written 
out by the agency, but not if not known to 
the vendor until after the sale ; 81 Ala. 134 ; 
75 Mich. 188. A contract for the sale of 
goods to the person making such represen¬ 
tations, who proves to be insolvent at the 
time of making them and of the sale, may 
be rescinded and possession of the goods re¬ 
covered ; 58 Hun 610 ; 42 N. Y. 802 ; 81 Mo. 
App. 190 ; 85 Mich. 535 ; 81 la. 667 ; 77 Tex. 
48 ; out where there were no representations 
other than those obtained by the agency 
from the seller, a fraudulent intent on the 
part of the vendee to use the agency as an 
instrument of fraud must be clearly snown ; 
83 Hun 549 ; 2 Cent. Rep. (Md.) 620; 99 N. 
Y. Rep. 9; s C.2N.E. Rep. 19; 2N. E. Rep. 
(N. Y.) 19. The vendor may show that he 
refused to make the sale until be received 
the report of the agency, and the agent may 
show his business methods; 85 Mich. 5Q5. 
The right to rescind the sale is not affected 
by a refusal of the vendee to give further 
statements of his condition, as the original 
one is presumed to continue if not recalled 
bv the agency ; 36 N. Y. St. Rep. 728 ; hut 
if the vendee has made subsequent reports 
showing an impaired responsibility, the 
vendor must take all the reports into con¬ 
sideration, and not only on the original one; 
but the vendee is not required to make sub¬ 
sequent reports unless he actually becomes 
insolveilt or knows that he will soon be ; 83 
Mich. 410; 75 id. 188. Reports made six 
weeks before the sale may do relied on ; 20 
Mo. App. 173; but not thoee made from five 
to seven months before; 88 Mich. 413; 85 tcf. 
535; 58 Hun 606 ; 99 N. Y. 358 ; 49 id. 417. 

How affected by the statute of frauds. 
With respect to the liability of the agency 
for representations not made in writing 
when the liability was contested, on the 
ground that the contract was within the 
statute of frauds, there is not a satisfactory 
result to be found in decisions; but it has 
been held that the action was upon the ori- 

f inal contract with the customer, which was 
y no statute required to be written ; U. C. 
39 Q. B. 551 ; (reversed on other points and 
doubted on this ; 1 Ont. App. 153 ;) and also 
that the action wassustainablo on the origi¬ 
nal contract to furnish accurate statements, 
in response to inquiry respecting any per¬ 
sons ; 12 Phila. 310. 

No remedy in equity against publication. 
An injunction will not be granted to restrain 
the agency from the publication of matter 
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injurious to the standing of the plaintiff, 
there being no jurisdiction in equity un¬ 
less there is a breach of trustor contract in¬ 
volved; 143 Mass. 296 ; 9 N. Y. 644, 

See Mercantile Agency. 

COMMERCIAL COURT. An Eng¬ 
lish court in which, since 1895, commercial 
causes have been heard. There is, however, 
no court known to the law by that name. 
The Commercial Court is merely the result 
of the action of the judges in applying the 
existing rules of court in such a way as to 
provide a very satisfactory machine for 
disposing of commercial causes. Byrne. 

COMMERCIAL LAW. A phrase em¬ 
ployed to denote those branches of the law 
which relate to the rights of property and 
relations of persons engaged in commerce. 

This term denotes, more than the phrase 11 mari ¬ 
tim e Law." which is sometimes used a» synonymous, 
but which more strictly relates to shipping and Its 
incidents. 

As the subjects with which commercial law, even 
as administered in any one country, has to deal are 
dispersed throughout the globe, it results that com¬ 
mercial Law Is less local and more cosmopolitan In 
Its character than any other great branch of muni¬ 
cipal law ; and the peculiar genius of the common 
law, in adapting recognized principles of right to 
new and ever-varying combinations of facts, ha* 
here found a field where its excellence has been 
most clearly shown The various systems of com¬ 
mercial Law have been well contrasted by Leone 
Levi in his collection entitled "Commercial Law, 
its Principles and Administration, or the Mercan* 
tile Law of Great Britain compared with the Codes 
and Laws of Commerce of all the Important Mer¬ 
cantile Countries of the Modem World, and with 
the Institutes of Justinian ; " London, 1660-52; a 
work of great Interest both as a contribution to the 
project of a mercantile code and as a manual of 
present use. 

As to the rule in the Federal Courts, see 
16 Pet. 1; id. 511; 107 U. 8. 33, where 
Bradley, J., says, “ Where the law has not 
been settled, it is the right and duty of the 
Federal Courts to exercise their own judg¬ 
ment, as they also always do in reference to 
the doctrines of commercial law.” See 13 
Am. L. Reg. (n. s.) 473; United States 
Courts. 

CO MIUi l t C IA T i PAPER. Negoti¬ 
able paper given in due course of business, 
whetner the element of negotiability be 
iven it by the law merchant or by statute. 
Biss. 113. 

Negotiable instruments for the payment 
of money, as promissory notes or bills of 
exchange, made by a banker, merchant, or 
trader in the due course of his business. 
6 A. A E. Ency. L. 2nd ed , 221; 5 Biss (U. 
S.) 114; 60 Ark. 288. See Promissory 
Note ; Bill op Exchange. 

COMMERCIAL PARTNERSHIP! 

See Non-trading Partnership. 

pound ERdAL a/ h'T.T.Bk. A 
travelling salesman who simply exhibits 
samples of goods kept for sale by his princi¬ 
pal, and takes orders from purchasers for 
such goods, which goods are afterwards to be 
delivered by the principal to the purchasers, 
and payment for the goods is to be made by 
the purchaser to the principal on such deliv¬ 
ery. 84 Kans. 436 ; 03 N. C. 611. Anorder 
solicited by and given to such salesman does 
not constitute a sale, either absolute or con¬ 
ditional, of the goods ordered, but is a mere 
proposal, to be accepted or not, as the prin¬ 
cipal may see fit; 65 Wis. 615 ; 68 Ill. 298. 

An agent who sells by sample and on 
credit, and is not intrusted with the pos¬ 
session of the goods to be sold, bas no im¬ 
plied authority to receive payment, and pay¬ 
ment to him will not discharge the pur¬ 
chaser ; 68 Mo. 802 ; 32 N. J. Law 250 ; 80 
Pa. 513 ; 24 Mich. 36. See 78 Me. 160; 119 
Mass. 140. 

Commercial travelers or drummers are 
agents who travel for wholesale merchants 
and supply the retail trade with goods, or 
rather take orders for goods to be shipped 
to the retail merchants. 6 Am. A Eng. 
Ency. 2nd ed., 223 ; 93 N. C. 511. The 
essential difference between drummers and 
peddlers seems to be that the latter deliver 
the goods at the time of the contract of sale, 
while the former merely solicit orders for 


future delivery. Id.; 47 Fed. Rep. 539, et al. 
There is also a large number of traveling 
salesmen who are technically neither drum¬ 
mers nor peddlers, though often confounded 
with the former. They are such as have 
their principals' goods themselves in their 
possession, and make concurrent sale and 
delivery. Id. 

The scope of a commercial traveler’s 
authority is well defined, and, as a general 
rule, extends only to the soliciting of orders 
for goods. Id.; 58 Miss. 478. In the 
absence of special authority to hind his 
principal, the drummer can merely solicit 
and transmit the order, and the contract 
of Bale does not become complete until the 
order is accepted by his principal. Id., 227 ; 
16 Kan. 571 et al. 

COMMTS8ARTA LEX. A principle 
of the Roman law relative to the forfeiture 
of contracts. It is not unusual to restrict 
a sale upon credit, by a clause in the agree¬ 
ment that if the bnyer should fail to make 
due payment the seller might rescind the 
sale. In the meantime, however, the prop¬ 
erty was the buyer’s and at his risk. A 

debtor and his pledgee might also agree that 
if the debtor aid not pay at the day fixed, 
the pledge should become the absolute prop¬ 
erty of the creditor. 2 Kent 688. This 
was abolished by a law of Constantine. 
Cod. 6. 85. 8. 

COMMISSARY. An officer whose 
principal duties are to supply an army, or 
some portion thereof, with provisions. 

The subsistence department of the army 
consist of one commissary-general of subs i stence, 
with the rank of brigadier-general; two assistant 
commiasaries-general of subsistence, with the rank 
of lieutenant-colonel of cavalry; eight commis¬ 
saries of subsistence, with the rank of majorof cav¬ 
alry ; and sixteen commissaries of subsistence, with 
the rank of captain of cavalry. U- 9. Rev. Stat. ft 
1140. Their duties are defined in the following sec¬ 
tions. 

COMMISSARY COURT. In Scotch 
Law. A court of general ecclesiastical 
jurisdiction. It was held before four com¬ 
missioners, appointed by the crown from 
among the faculty of advocates. 

It had a double jurisdiction : first, that 
exercised within a certain district; second, 
another, universal, by which it reviewed the 
sentences of inferior commissioners, and 
confirmed the testaments of those dying 
abroad or dying in the country without 
having an established domicil. Bell, Diet. 

It has been abrogated, its jurisdiction in 
matters of confirmation being given to the 
sheriff, and the jurisdiction as to marriage 
and divorce to the court of session. Pater¬ 
son, Comp. See 4 Geo. IV. c. 47; 1 Will. 
IV. c. 69 ; 6 & 7 Will. IV. c. 41; 18 A 14 Viet, 
c. 86. 

COMMISSION (Lat. commissio; from 
committere, to intrust to). 

An undertaking without reward to do 
something for another, with respect to a 
thing bailed. Rutherforth, Inst. 106. 

A body of persons authorized to act in a 
certain matter. 5 B. & C. 860. 

The act of perpetrating an offence. 

An instrumen t issued by a court of justice, 
or other competent tribunal, to authorize a 
person to take depositions, or do any other 
act by authority of such court or tribunal, 
is called a commission. 

Letters-pa tent granted by the government, 
under the public seal, to a person appointed 
to an office, giving him authority to perform 
the duties of his office. The commission is 
not the appointment, but only evidence of 
it, and, as soon as it is signed and sealed, 
vests the office in the appointee. 1 Cra. 
137; 2 N. & M’C. 357. See 1 Pet. C. C. 
194 ; 2 Sumn. 299 ; 8 Conn. 109 ; 1 Pa. 297. 

A broker is not entitled to commissions 
unless he actually completes the sale by 
finding a purchaser ready and willing to 
complete tne purchase on the terms agreed 
on; his authority to sell on commission 
terminates on the death of his principal and 
is not a power coupled with an interest. 204 
U. 8. 223. 

In Common Law. A sum allowed, 
usually a certain per cent, upon the value 


of the property involved, as compensation 
to a servant or agent for services performed. 
See Commission^ Special Commission. 

COMMISSION OF ASSIZE. In 

English Practice. A commission which 
formerly issued from the king, appointing 
certain persons as commissioners or judges 
of assize to hold the assizes in association 
with discreet knights during those years in 
which the justices in eyre did not come. 

Other commissions were added to this, 
which has finally fallen into complete dis¬ 
use. See Courts of Assize and Nisi Prius. 

COMMISSION GOVERNMENT. 

That form of city government in which thr 
mayor is vested with legislative functions 
and the council is given other than legislative 
powers. 117 Minn. 458. 

The provisions of the constitution dividing 
the powers of the government into three 
distinct departments, legislative, executive 
and judicial, and prohibiting any person of 
one department from exercising the fx>wers 
belonging to the others, apply to the govern¬ 
ment of the state, and not to the government 
of local subdivisions such as municipal 
corporations; therefore, the Commission 
Plan of City Government which permits the 
exercise of all such powers by certain officers 
is not invalid as violating such constitu¬ 
tional provisions. 91 Neb. 32. 

COMMISSION OF LUNACY. A 

writ issued out of chancery, or such court 
as may have jurisdiction of the case, di¬ 
rected to a proper officer, to inquire whether 
a person named therein is a lunatic or not. 

1 Bouvier, Inst. n. 882. 

COMMISSION MERCHANT. As 

this term is used, it is synonymous with 
the legal term ** factor,” and means one who 
receives goods, chattels, or merchandise, 
for sale, exchange, or other disposition, and 
who is to receive a compensation for his 
services, to be paid by the owner or derived 
from the sale of the goods. 50 Ala. 1M. 
See Agency j Factors, 

COMMISSIONED OFFICER. In 

the Army of the United States: All above 
and including second lieutenants. In the 
Navy of the United States : Of the line, 
comprising rear-admirals, commodores, cap¬ 
tains, commanders, lieutenant-commanders, 
lieutenants, lieutenants (junior grade), and 
ensigns ; and of the staff, comprising medical 
and pay officers, naval constructors, pro- 
feasors of mathematics, civil engineers, and 
chaplains. (Relative ranks in army.) 
Stand. Diet. 

COMMISSION PLAN OF CITY 

GOVERNMENT. Sec Commission Gov¬ 
ernment. 

CO MMISS ION OF REBELLION - 
In English Lawt.. A writ formerly issued 
out of chancery to compel an attendant 
It was abolished by the order of August H, 
1841. 

COMMISSIONER. See Foreion Muf- 
iavEB. Prohibition Commissioner, etc. 

COMMISSIONER OF ARRAY. See 
Abbayer. 

COMMISSIONER OF PATENTS. 

The title given by law to the head of the 
patent office. Prior to 1886 the business 
of office was under the immediate 

charge of a clerk in the state department, 
who was generally known as the superin¬ 
tendent of the patent office. He performed 
substantially the same duties which after¬ 
wards devolved upon the commissioner, ex¬ 
cept that he was not required to decide up¬ 
on the patentability of any contrivance for 
which a patent was sought, inasmuch as 
the system of examinations had not then 
been introduced and the applicant was per¬ 
mitted to take out his patent at his own 
risk. See Patents ; Patent Office, Exam¬ 
iners IN. 
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COMMISSIONER OF WOODS 
AND FORESTS. An officer created by 
act of parliament of 1817, to whom was 
transferred the jurisdiction of the chief 

t ‘ustices of the forest. Inderwick, The 
Line's Pertce. 

“Hie Commissioners of Woods. 1'oresls 
and Land Revenues, and of Works snd 
Public Buildings, arv two boards umiointtii 
for the superintendence of the public prop¬ 
erty indicated by their titles It includes 
the royal parka in and near London and the 
other royal demesnes given up by the rrown 
on the settlement ol the Civil 1 ist. Byrne. 

COMMISSIONERS OF BAIL. Of¬ 
ficers appointed by some courts to take 
recognizances of bail m civil cases. 

COMMISSIONERS OF DEEDS. 

Officers appointed by the governors of 
many of the states, resident in another 
state or territory, empowered to take ac¬ 
knowledgements. administer oaths, etc., to 
be used m the 6tate from which they de¬ 
rive their appointment. They have, for 
the most part, all the powers of a notary 
public, except that of protesting negotiable 
paper. Rap. A Lawr. Law Diet. 

COMMISSIONERS OF HIGH¬ 
WAYS. Officers having certain powers 
and duties concerning the nighway, within 
the limits of their jurisdiction. They are 
usually three in number. In some of the 
states they are county officers, and their 

J urisdiction is coextensive with the county, 
n others, as in New York, Michigan, Il¬ 
linois. and Wisconsin, they are town or 
township officers. They nave power to 
establish, alter, and vacate highways ; and 
it is their duty to cause them to be kept in 
repair. 


COMMISSIONERS OF SEWERS. 
In English Law. A court of record of 
special jurisdiction in England. 

It is a temporary tribunal, erected by 
virtue of a commission under the great 
seal, which formerly was granted pro re 
nat& at the pleasure of the crown, but now 
at the discretion and nomination of the 
lord chancellor, lord treasurer, and chief 
justices, pursuant to the statute of sewers. 
23 Hen. VIII. c. 5. 

Its jurisdiction is to overlook the repairs 
of the banks and walls of the sea-coast and 
navigable rivers and the streams communi¬ 
cating therewith, and is confined to such 
county or particular district as the com¬ 
mission shall expressly name. The com¬ 
missioners may take order for the removal 
of any annoyances or the safeguard and 
conservation of the sewers within their 
commission, either according to the lawe 
and customs of Romney Marsh, or other¬ 
wise, at their own discretion. They are 
also to assess and collect taxes for such re¬ 
pairs and for the expenses of the commis¬ 
sion. They may proceed with the aid of a 
jury or upon their own view ; 3 Bla. Com. 
78, 74; Crabb, Hist. Eng. Law 469. 

In. American Law. Commissioners 
have been appointed for the purpose of 
regulating the flow of water in streams. 
Their duties are discharged in the different 
states by county courts, county commis¬ 
sioners, etc. 

Municipal officers in many cities having 
jurisdiction of the construction, mainte¬ 
nance, and regulation of sewers. 

COMMISSIONERS, UNITED 

STATES. See United States Commis¬ 
sioners. — 

COMMIS8IONS. In Practice. Com¬ 
pensation allowed to agents, factors, ex¬ 
ecutors, trustees, receivers, and other per¬ 
sons who manage the affaire of othenTin 
recompense for their services. 

The right to such allowance may either 
be the subject of a special contract, may 
rest upon an implied contract to pay quan¬ 
tum meruit t or may depend upon statutory 
provision* ; 7 C. A P. 584 ; 9 xd. 659. 

The rig] it does not generally accrue till 
the completion of the services; 4 C. A 


P. 289; 7 Bingh. 99; and see 10 B. A C. 
439; and does not then exist unless proper 
care, skill, and perfect fidelity have been 
employed ; 3 Campb. 4M ; 9 Bingh. 287; 12 
Piclt. 3J9; 04 Mich, 172; 2 Tex. Civ. App. 
267 ; and the services must not have been 
illegal nor against public policy; 4 Esp. 
179 ; 8 B. A C. 039 ; 11 Wheat. 258. See 10 
Lawv. Rep. Ann. 103. 

A real estate broker solicited the privilege 
of offering an oil property for sale at a price 
which was fixed and afterwards reduced, 
upon express condition that the property if 
not sold on a given day should be taken off 
the market, which, as the broker failed to 
make the sale, was done. Eleven days 
afterward the owner sold the property to a 
person with whom the broker had opened 
negotiations, and it was held that time was 
of the essence of the contract and that the 
broker was not entitled to a commission ; 
172 Pa. 300. 

The amount of such commissions is gene¬ 
rally a percentage on the sums paid out or 
received. When there is a usage of trade 
at the jiarticular place or in the particular 
business in which the agent is engaged, the 
amount of commissions allowed to auc¬ 
tioneers, brokers, and factors is regulated 
by such usage, in the absence of special 
agreement; 10 B. A -C. 438 ; 1 Pare. Contr. 
84, 85 ; Story, Ag. § 826 ; where there is no 
agreement and no custom, the jury may 
fix the commission as a quantum meruit; 
9 C. A P. 620 ; 43 Miss. 288. 

The amount which executors, etc., are to 
receive is frequently fixed by statute, sub¬ 
ject to modification in special cases by the 
proper tribunal; 12 Barb. 671; Edw. Receiv. 
176, 802, 643. In the absence of statutory 
provision, commissions cannot be allowed 
to executors for services in partitioning real 
estate, and allotting and transferring the 
same ; 62 Hun 410. Where the executor 
has failed to keep accounts and to make 
investments according to tho directions in 
the will, and by his negligence has involved 
the estate in litigation, he will not be al¬ 
lowed commissions; 48 N. J. Eq. 559. The 
entire commissions are not properly ex¬ 
igible before the administration is termi¬ 
nated ; 40 La. Ann. 484 ; 44 id. 871. An ex¬ 
ecutor is not entitled to commissions on 
his own indebtedness to the estate; 156 
Pa. 473. In England, no commissions are 
allowed to executors or trustees; 1 Vern. 
Ch. 810 ; 4 Ves. Ch. 72, n. ; 9 Cl. A F. Ill ; 
even where he carries on the testator's bus¬ 
iness by his direction ; 8 Beav. 871. See 
the cases in all the states in 2 Perry, Trusts 
§ 918, note. 

In case the factor guaranties the pay¬ 
ment of the debt, he is entitled to a larger 
compensation (called a del credere commis¬ 
sion) than is ordinarily giyen for the trans¬ 
action of similar business where no such 
guaranty is made; Paley, Ag. 88. 

See Aoency ; Agents ; Executors ; Ad¬ 
ministration. 

COMMITMENT. In Practice. The 
warrant or order by which a court or 
magistrate directs a ministerial officef to 
take a person to prison. 

The act of sending a person to prison by 
means of such a warrant or order. 9 N. 
H. 204. 

A commitment should be in writing 
under the hand and seal of the magistrate, 
and should show his authority and the 
time and place of making it; 2 ft. I. 486; 8 
Harr. A M’H. 113; T. U. P. Oharlt. 280; 8 
Cra. 448. It must be made in the name of 
the United States or of the commonwealth 
or people, as required by the constitution 
of the United States or of the several states. 

It should be directed to the keeper of the 
prison, and not generally to carrv the party 
to prison ; 2 Stta. 934; 1 Ld. ftaym. 424. 
It should describe the prisoner by his name 
and surname, or the name he gives as his. 

It ought to state that the party has been 
charged on oath; 14 Johns. 871; 8 Cra. 
448; but see 2 Va, Css. 604 ; 2 BaiL 290 ; 
and should mention with convenient cer¬ 
tainty the particular crime charged against 
the prisoner; 8 Cra. 448; 11 St. Tr. 804, 
819; Hawk. Pl. Cr. b. 2, c. 16, s. 16; 4 Md. 
262; 1 Rob. 744 ; 6 Ark. 104; 26 Vt. 205. 


See 17 Wend. 181; 28 id. 688 ; but a defect 
in describing the offenoe is immaterial if it 
is sufficiently described in the order en¬ 
dorsed on the deposition ; 88 Cal. 310. It 
should point out tne place of imprisonment, 
and not merely direct that tne party be 
taken to prison ; 2 Stra. 934; 1 Ld. Raym. 
424. 

It may be for further examination, or 
final. If final, the command to the keeper 
of the prison should be to keep the prisoner 
“ until he shall be discharged by dueoourse 
of law,** when the offenoe is not bailable; 
see 3 Conn. 502 ; 29 E. L. A E. 134 ; when 
it is bailable, the gaoler should be directed 
to keep the prisoner in his “said custody 
for want of sureties, or until he shall be dis¬ 
charged by due course of law.” When the 
commitment is not final, it is usual to com¬ 
mit the prisoner 44 for further hearing.” 

The word commit in a statute has a 
technical meaning, and a warrant which 
does not direct an officer to commit a party 
to prison but only to receive him into 
custody and safely keep him for further 
examination, is not a commitment; 23 Ct. 
Cls. 218. 

See, generally, 4 Cra. 129 ; 2 Yerg. 59 ; 6 
Humphr. 891 ; 9 N. II. 195 ; 5 Rich, So. C. 
255 ; 85 Ga. 171. 

COMMITTEE. In Legislation. One 
or more members of a legislative body, to 
whom is specially referrec some matter be¬ 
fore that body, in order that they may in¬ 
vestigate and examine into it and report to 
those who delegated this authority to them. 

The minority of a committee to which a 
corporate power has been delegated, cannot 
bind the majority, or do any valid act, in 
the absence of any special provision other¬ 
wise ; 127 U. S. 579. 

In Practice. A guardian appointed to 
take charge of the person or estate of one 
who has been found to b e non compos men¬ 
tis. 

For committee of the person, the next of 
kin is usually selected ; and, in case of the 
lunacy of a husband or wife, the one who 
is of sound mind is entitled, unless under 
very special circumstances, to be the com¬ 
mittee of the other ; Shelf. Lun. 137, 140. 
It is the duty of such a person to take care 
of the lunatic. 

For committee of the estate, the heir at 
law is favored. Relations are preferred to 
strangers ; but the latter may be appointed ; 
Shelf. Lun. 144. It is the duty of such com¬ 
mittee to administer the estate faithfully 
and to account for his administration. He 
cannot, in general, make contracts in rela¬ 
tion to the estate of the lunatic, or bind it, 
without a special order of the court or 
authority that appointed him. 

COMMITTEE OF SUPPLY. See 

Parliamentary Committees. 

COMMITTEE OF WAYS AND 
MEANS. See Parliamentary Committees. 

COMMITT1T U R PIECE. In Eng- 
llflh Law. An instrument in writing, on 
paper or parchment, which charges a per¬ 
son already in prison, in execution at the 
Buit of the person who arrested him. 

COMMIXTION. In Civil Law. A 
term used to signify the act by which goods 
are mixed together. 

The matters which are mixed are dry or liquid. 
In the commlxtion of the former, the matter retains 
Its substance and Individuality; in the latter, the 
substance no longer remains distinct. The commix- 
tlon of liquid la called confusion (q. v.), and that of 
solids a mixture. Lee. EUm. du Dr. Rom. U 870, 
871; Story, Bailm. f 40; 1 Bouvier, Inst. n. 60S. 

COMMODATE. In Scotch Law. A 
gratuitous loan for use. Erekine, Inst. b. 
3, t. 1, § 20; 1 Bell, Com. 226. The implied 
contract of the borrower is to return the 
thing borrowed in the same condition as 
received. 

Judge Story regrets that this term has not been 
adopted and naturalised, as mandate has been from 
mandatum. Story, Bailm. | 2S1. ‘ AylilTe, in hla 
Pandects, has gone further and terms the bailor the 
commodnut , and the bailee the commodatory, thus 
avoiding those circuihlocutions which, lu the com¬ 
mon phraseology of our law, have become almost in- 
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dispensable. Ajrllfle, Ibiwt b. 4,1.18, p. 517. Brown, 
inhisClTll Lew, toI. J, 852 , calls the property loaned 
“ com.moda.tcd property.” 


COMMODATO. In Spanish Law. 

A contract by which one person lends 
gratuitously to another Borne object not 
consumable, to be restored to him in kind 
at a given period. 

COMMODATUM. A contract by 
which one of the parties binds himself to 
return to the other certain personal chattels 
which the latter delivers to him to be used 
by him without reward ; loan for use. 


COMMODITIES CLAUSE. A pro¬ 
vision contained in the Hepburn Act ap¬ 
proved June 29, 1906, c. 3591, 34 Stat. 584. 
It has solely for its object to prevent carriers 
engaged in interstate commerce from being 
associated in interest at the time of transpor¬ 
tation with the commodities transported. 
213 U. S. 368. 

Application to Railroads. It prohibits 
railroad companies engaged in interstate 
commerce from transporting in such com¬ 
merce commodities only under the follow¬ 
ing circumstances and conditions: (1) When 
the commodity has been manufactured, 
mined or produced by a railway company or 
under its authority and at the time of trans¬ 
portation the railway company has not in 
good faith before the act of transportation 
parted with its interest in such commodity 
(2) when the railway company owns the 
commodity to be transported in whole or in 
part; (3) when the railway company at the 
lime of transportation has an interest direct 
or indirect in a legal sense in the commodity, 
which last prohibition does not apply to 
commodities manufactured, mined, produced, 
owned, etc., by a corporation because a rail¬ 
way company is a stockholder in such cor¬ 
poration. Such ownership of stock in a 
producing company by a railway company 
does not cause it as owner of the stock to nave 
a legal interest in the commodity manu¬ 
factured, etc., by the producing corporation. 
213 U. S. 368. As thus construed the com¬ 
modities clause is-a regulation of commerce 
inherently within the power of Congress to 
enact. 200 U. S. 361. 


COMMODITY. Convenience, privi¬ 
lege, profit, gain; popularly, goods, wares, 
merchandise. Anderson. Within the mean¬ 
ing of the constitution of Massachusetts 
‘‘commodities" embraces everything which 
may be the subject of taxation,—including 
the privilege of using a particular branch of 
business or employment: as, the business of 
an auctioneer, of an attorney, of a tavern- 
keeper, of a retailer of liquors! Id.; 12 Mass. 
256. "Commodity" is a general term, and 
includes the privilege and convenience of 
transacting a particular business. Id.; 123 
Mass. 495. 

Distinguished from Coin. The term 
"commodity," is opposed to coin, and that 
the two words mean the same thing which 
is now frequently expressed by the vulgar 
and popular language of money and property. 
The term commodity, is properly used to 
signify almost any description of article 
called moveable or personal estate. Littell's 
Select Cases (Ky.) 410. 

COMMODORE. In the United 
States. A naval rank next below rear- 
admiral and next above captain, and corre¬ 
sponding to brigadier-general in the army 
titles: not used in the active list of the 
United States Navy since 1899, but retained 
as a retiring rank for captains with a civil 
war record. Stand. Diet. 

In Orest Britain. The commander of 
a squadron or division of a fleet, having often 
the temporary rank and pay of a rear- 
admiral. Id. 

Also, a title given by courtesy or extension 
to (1) the senior captain of a naval squadron, 
(2) the senior captain of a fleet of merchant¬ 
men, (3) the presiding officer of a yacht-club, 
(4) the leading vessel in a fleet of merchant¬ 
men, and (5; sometimes a pilot captain. Id. 

COMMON. An incorporeal heredita¬ 
ment. which consists in a profit which one 


man has in connection with one or more 
others in the land of another. 12 8. & R. 82 ; 
10 Wend. 647; 16 Johns. 14, 80; 10 Pick. 
864 ; 8 Kent 408. 

Common of digging , or common in the 
soil, is the right to tedee for one's own use 
part of the soil or minerals in another's 
lands ; the most usual subjects of the right 
are sand, gravel, stones and clay. It is of a 
verv similar nature to common of estovers 
and of turbary. Elton, Com. 109 ; Black, 
L. Diet. 

Common of estovers is the liberty of tak¬ 
ing necessary wood, for the use of furniture 
of a house or farm, from another man's 
estate. This right is inseparably attached 
to the house or iarm, and is not apportion - 
able. If, therefore, a farm entitled to 
estovers be divided by the act of the party 
among several tenants, neither of them can 
take estovers, and the right is extinguished ; 
2 Bla. Com. 84 ; Plowd. 381 ; 10 Wend. 689. 
It is to be distinguished from the right to 
estovers which a tenant for life has in the 
estate which he occupies. See Estovers. 

Common of pasture is the right of feeding 
one’s beast on another's land. It is either 
appendant, appurtenant, because of vicin¬ 
age, or in gross. 

Common of piscary is the liberty of Ash¬ 
ing in another man's water. 2 Bla. Com. 34. 
See Fishery. 

Common of shack. The right of persons 
occupying lands, lying together in tne same 
common field, to turn out their cattle after 
harvest to feed promiscuously in that field. 
Whart. Diet.; Steph. Com., 11th ed. 623 ; 1 

B. & Aid. 710. 

Common of turbary is the liberty of dig¬ 
ging turf in another man’s ground. Com¬ 
mon of turbary can only be appendant or 
appurtenant to & house, not to lands, be¬ 
cause turves are to be spent in the house ; 
4 Co. 37 ; 8 Atk. 189 ; Noy. 145 ; 7 East 127. 

The taking seaweed from a beach is a com¬ 
monable right in Rhode Island ; 2 Curt. C. 

C. 571 ; 1 R. I. 106 ; 2 id. 218. In Virginia 
there are statutory provisions concerning 
the use of all unappropriated lands on the 
Chesapeake Bay, on the shore of the sea, or 
of any river or creek, and the bed of any 
river or creek in the eastern part of the com¬ 
mon wealth, un granted and used as common; 
Va. Code, c. 62, § 1. 

In most of the cities and towns in the 
United States, there are considerable tracts 
of land appropriated to public use. These 
commons were generally laid out with the 
cities or towns where they are found, either 
by the original proprietors or by the early 
inhabitants. 

Where land thus appropriated has been 
accepted by tbe public, or where individuals 
have purchased lots adjoining land so appro¬ 
priated, under the expectation excited by 
its proprietors that it anould so remain, the 
proprietors cannot resume their exclusive 
ownership ; 8 Vt. 521; 10 Pick. 810 ; 4 Day 
828; 1 Ired. 144; 7 Watts 894. And see 14 
Mass. 440 ; 2 id. 475 ; 87 Mich. 291 ; 2 Pick. 
475 : 12 S. & R. 82 ; 6 Vt. 855. 

Common Appendant. Common of pas¬ 
ture appendant is a right annexed to the 
possession of land, by which the owner 
thereof is entitled to feed his beasts on the 
wastes of the manor. It can only be 
claimed bv prescription: so that it cannot 
be pleaded by way of custom ; 1 Rolle, Abr, 
896 ; 6 Coke 69. It is regularly annexed to 
arable land only, and can only be claimed 
for such cattle as are necessary to tillage, as 
horses and oxen to plough the land, and 
cows and sheep to manure it; 2 Greenl. 
Cruise, Dig. 4. 5 ; 10 Wend. 647. Common 
appendant may by usage be limited to any 
certain number of cattle; but where there 
is no such usage, it is restrained to cattle 
levant and couchant upon the land to which 
it is appendant; Digb. R. P. 156 ; 8 Term 
890 ; 2 M. & R. 205 ; 2 Dane, Abr. 611, § 12. 
It may be assigned; and by assigning the 
land to which it is appended, the right 

C asses as a necessary incident to it. It may 
e apportioned by granting over a parcel of 
the land to another, either for the whole or 
a part of the owner’s estate ; Willes 227 ; 4 
Co. 86 ; 8 «i. 78. It may be extinguished 
by a release of it to the owner of the land, 


by a severance of the right of common, by 
unity of possession of the land, or by the 
owner of the land, to which the right of 
common is annexed, becoming the owner 
of any part of the land subject to the right; 
25 Pa. 161 ; 16 Johns. 14; Cro. Eliz. 592. 

Common of estovers or of piscary, which 
may also be appendant, cannot be appor¬ 
tioned ; 8 Co. 78. But see 2 R. I. 218. 

Common Appurtenant. Common ap¬ 
purtenant differs from common appendant 
in the following particulars, viz. : it may be 
claimed by gTant or prescription, whereas 
common appendant can only arise from pre¬ 
scription ; it does notarise from any connec¬ 
tion of tenure, nor is it confined to arable 
land, but may be claimed as annexed to any 
kind of land ; it may be not only for beasts 
usually commonable, such as horses, oxen, 
and sheep, but likewise for goats, swine, 
etc. ; it may be severed from the land to 
which it is appurtenant, it may be com¬ 
menced by grant; and an uninterrupted 
usage for twenty years is evidence of a 
grant. In most other respects commons 
appendant and appurtenant agree; 2 
Greenl. Cruise, Dig. 5 ; 30 E. L. & Eq. 176 , 
15 East 108. 

Common because op Vicinage. The 
right which the inhabitants of two or more 
contiguous townships or vills have of inter- 
commoning with each other. It ought to 
be claimed oy prescription, and can only be 
used by cattle levant and couchant upon the 
lands to which the right is annexed ; and 
cannot exist except between adjoining 
townships, where there is no intermediate 
land ; Co. Litt. 122 a ; 4 Co. 38 a ; 7 id. 5; 
10 Q. B. 581, 589, 604; 19 id. 620 ; 18 Barb. 
523. 

Common in Gross. A right of common 
which must be claimed by deed or prescrip¬ 
tion. It has no relation to land, but is an¬ 
nexed to a man’s person, and may be for a 
certain or indefinite number of cattle. II 
cannot be aliened so as to give the entire 
right to several persons to be enjoyed by 
each in severalty. And where it comes to 
several persons by operation of law, as by 
descent, it is incapable of division among 
them, and must be enjoyed jointly. Com¬ 
mon appurtenant for a limited number of 
cattle may be granted over, and by such 
grant becomes common in gross ; Co. Litt. 
122 a, 164 a ; 5 Taunt. 244 ; 16 Johns. 30 ; 2 
Bla. Com. 84. 

See, generally, Viner, Abr. Common ; Ba¬ 
con, Abr. Common; Comyns, Dig. Com¬ 
mon; 2 Bla. Com. 84; 2 Washb. R. P. ; 
Williams, Rights of Common (1880); 61 
Mo. 210 ; 97 Ill. 498; 4 How. 421. 

See Tenancy in Common. 

COMMONAJPPEAEANCR A gen¬ 
eral or common appearance is one which is 
unqualified or unrestricted, as compared with 
a special or conditional appearance, which is 
made for a specific purpose,—as, to make a 
motion, or is couplea with a condition. 
Anderson. 

COMMON ASSURANCES. Deed* 
which make safe or assure to a man the 
title to his estate, whether they are deeds of 
conveyance or to charge or discharge. 

COMMON BAIL. Fictitious sureties 
entered in the proper office of the court. 
See Bail ; Arrest. 

common BAR. In Pleading. A 

plea to compel the plaintiff to assign the 
particular place where the trespass has been 
committed. Steph. PI., And. ed. 351. It 
is sometimes called a blank bar. 

COMMON BARRATRY. See Bar¬ 
ratry. 

COMMON BENCH. The ancient 
name for the court of common pleas. See 
Bench ; Bancus Communis. 

COMMON CARRIERS. A common 
carrier is one whose business, occupation, 
or regular calling it is to carry chattels for 
all persons who may choose to employ and 
remunerate him. l Pick. 50; 2 Kelly 353 ; 
Schouler, Bailm., 2ded. §345 ; Edw. Bailm. 
493; 24 Conn. 479. 

The definition includes carriers by land 
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and wat«*r. They are, on the one hand, 
stagecoach and omnibus proprietors, rail¬ 
road and Btnn't railway companies ; 86 Neb. 
890 ; truckmen, wagoners, and teamsters, 
carmen and porters; and express com¬ 
panies. whether such persons undertake to 
carry goods from cue portion of the same 
town to another, or through the whole 
extent of the country, or even from one 
state or kingdom to another. And, on 
the other hand, this term includes the 
owners and masters of every kind of vessel 
or water-craft who set themselves before 
the public as the carriers of freight of any 
kina for all who choose to employ them, 
whether the exteut of their navigation be 
from one continent to another or only in 
the coasting trade or in river or lake trans¬ 
portation, or whether employed in lading 
or unlading goods or in ferrying, with 
whatever mode of motive power they may 
adopt; Store, Railm. $$ 494-496 ; 2 Kent598, 
599 ; Redf. Railw. §124; 1 Salk. 249; 2 Ga. 
848; 14 Ala. N. s. 261; 129 U. S, 397; 2 
Dana 431 ; 13 Ga. 217 ; 20 Wend. 153. A 
pipe line company is a common carrier 
bound to receive and transport, for all per¬ 
sons alike, all oil intrusted to its care, and 
is not in any sense an agent for the person 
who employs it to transfer oil; 172Pa. 580. 

It has Wen doubted whether carmen; 8C. 

A P. 207 ; and coasters ; 0 Cow. 266 ; were 
common carriers; but these cases stand 
alone, and are contradicted by many author¬ 
ities ; 19 Barb. 577 ; 24 tVi. 533; 9 Rich. 193. 
Telegraph or telephone companies are not 
carriers ; 60 Ill. 421; 41 N. Y. 544; 78 Pa. 
238 ; 45Barb. 274 ; 58Ga. 433 ; 49Conn.332; 
but they are subject to the rules governing 
common carriers and others engaged in like 

? ublic employment; 50 Fed. Rep. 077 : 154 
T . S. 1. See Telegraph Companies ; Tele¬ 
phone Companies. 

The liability of the owner of a tug-boat 
to his tow is not that of a common carrier ; 
77 Pa 238 ; 13 Wend. 387 ; 24 La. Ann. 165 ; 

1 Black 62; 0 Cal. 462. 

And although the carrier receives the 
goods as a forwarder only, yet if his con¬ 
tract is to transport and to deliver them at 
a specified address, he is liable as a common 
carrier ; 5 Am. Law Reg. N. S. 10: 48 N. 
H. 339. 

Common carriers are responsible for all 
loss or damage during transportation, from 
whatever cause, except the act of God or 

the public enemy ; Aug. Carr. 70, § 67 ; 1 
Term 27 ; 2 Ld. Raym. 909, 918; 1 Salk. 18 
and cases cited ; 25 E. L. A Eq. 595; 2 
Kent 597, 598 ; 7 Yerg. S40; 9Munf. 239 ; 21 
Wend. 190 ; SStrobh. 119 ; Rice 108 ; 4Zabr. 
697 ; 12 Conn. 410 ; 4 N. H. 259 ; 11 Ill. 570; 
129 U. S. 897; 15 Minn. 279; 66 Ala. 167 ; 
55 Tex. 323. The act of God is held to ex¬ 
tend only to such inevitable accidents as 
occur without the intervention of man’s 
agency: Wood, Ry. L. 1877 ; 21 Wend. 192 ; 
4 DougL. 287; which could not be avoided 
the exercise of due skill and care; 2 
atts 114; 10 Wall. 176; but where freight 
cars are stopped by a flood and the contents 
stolen, the loss is not due to inevitable acci¬ 
dent, act of God, or insurrection; 154*Pa. 
342. See Act of God. 

The carrier is not responsible for loeees 
occurring from natural causes, such as 
frost, fermentation, evaporation, or natural 
decay of perishable articles, or the natural 
and necessary wear in the course of trans¬ 
portation, or the shipper's carelessness, 
provided the carrier exercises all reasonable 
care to have the loss or deterioration as 
little as practicable ; Bull. N. P. 69; 2 Kent 
299, 300 ; Story, Bailm. g 492 a ; 6 Watts 424 ; 
Redf. Railw. g 141 ; 86 Me. 225; 53 Fed. 
Rep. 930 ; 21 S. W. Rep. (Tex.)622 ; 28Pac. 
Rep. (Or.) 894. See 115 Ill. 407; 1LR.A. 
702. 

In every contract for the carriage of goods 
by sea, unless otherwise expressly stipulated, 
there is a warranty on the part of me ship¬ 
owner tliat the ship is seaworthy when an« 
begins her voyage, and his undertaking is 
not discharged because the want of fltnew is 
the result of latent defects ; 157 U. 8. 124. 

Carriers, both by land and water, when 
they undertake the general business of car¬ 
rying every kind of goods, are bound to 


carry for all who offer ; and if they refuse, 
without just excuse, they are liable to an 
action ; 4 B. A Aid. 82 ; 8 M. A W. 372 ; 1 
Pick. 50; 5 Mo. 86 ; 15 Conn. 589 ; 2 Sumn. 
221 ; 6 Railw. Caa. 61 ; 6 Wend. 835 ; 19 t'd. 
261 ; 2 Story 10 ; 12 Mod. 484 ; 4 C. B. 555 ; 
L. R. 1 C. P. 423 ; 19 S. C. 853 ; 6 How. 844 ; 
30 L. J. Q. B. 278. But the business of a 
common carrier may be restricted within 
such limits as he may deem expedient, if 
an individual, or which may be prescribed 
in its grant of powers, if a corporation, and 
he is not bouna to accept goods out of the 
line of his usual business. But should the 
carrier accept goods not within the line of 
his business, he assumes the liability of a 
common carrier as to the specific goods ac¬ 
cepted ; 23 Vt. 186; 14 Pa. 48; 10 N. H. 481 ; 

30 Miss. 231 ; 4 Exch. 369 ; 17 Wall. 357 ; 6 
Wend. 385 ; 20 Vt. 248; Schouler, Bailm., 2d 
ed. § 372 ; Redf. Railw. Ca. 116. The car¬ 
rier may require freight to be paid in ad¬ 
vance ; Dut in an action for not carrying, 
it is only necessary to allege a readiness to 
pay freight; 8 M. A W. 372; 18 Ill. 488 ; 14 
Ala. N. 8. 249. It is not required to prove 
or allege a tender, if the carrier refuse to 
accept the goods for transportation. The 
earner is entitled to a lien upon the goods 
for freight; 2 Ld. Raym, 752 ; and for ad¬ 
vances made to other carriers ; 0 Humpnr. 
70 ; 10 III. 4U3 ; 16 Johns. 856 ; 13 B. Monr. 
243. The consignor is prima facie liable 
for freight; but tho consignee may be liable 
when the consignor is his agent, or when 
the title is in him and lie accepts the goods; 

3 Bingh. 333 ; 4 Den. 110 ; 3 E. D. Sm. 187 ; 
Schouler, Bailm., 2d ed. § 035. 

Common carriers may qualify their com¬ 
mon-law responsibility by special contract; 

4 Coke 33; Ang. Carr. § 220 ; 1 Ventr. 238 ; 
Story, Bailm. § 549, and note 5; 17 Wall. 
857 ; 10 Wall. 318 ; 03 Pa. 14 ; 4 Ind. App. 
826. A carrier cannot exact as a condition 
precedent that a shipper must sign a con¬ 
tract in writing limiting the common law 
liability ; 48 Kan. 210 ; §9 S. W. Rep. (Tex.) 
565. A contract to qualify the common-law 
liability may be shown by proving a notice, 
brought home to and assented to by the 
owner of the goods or his authorized agent, 
wherein the carrier stipulates for a qualified 
liability; 8M. & W. 243; 6 How. 844 ; 3 Me. 
228 ; 11 N. Y. 491 ; 8 Watts 87 ; 8 Pa. 479; 

31 id. 209 ; 2 Rich. 286 ; 12 B. Monr. 63 ; 28 
Vt. 188 ; 4 Har. A J. 317. Or it may be re¬ 
duced to writing, in the form of a bill of 
la&ing. See Bill of Lading. A contract 
by carrier limiting his liability for negli¬ 
gence is governed by the lex loci contractus ; 
148 Pa. 527. 

But the carrier cannot contract against 
his own negligence or the negligence of his 
employes and agents ; 15 Am. Law Reg. N. 
B. 140; 50 Pa. 818 ; 1 Fed. Rep. 383 ; 41 Conn. 
833 ; 17 Wall. 357 ; 54 Pa. 53 ; 77 id. 510 ; 129 
U. S. 128, 897; 153 id. 199; L. R. 2 App. 
Cas. 792 ; 93 U. S. 174; 95 id. 655; 17 
Blatchf. 412; 50 Ala. 868; 80 Ill. 71 ; 0 
Ind. 416 ; 47 id. 471; 97 Mass. 124 ; 115 id. 
804 ; 42 Mo. 88. 

Railroad companies, steamboats, and all 
other carriers who allow express companies 
to carry parcels and packages on their cars, 
or boats, or other vel\icles, are liable as 
common carriers to the owners of goods 
for all loss or damage which occurs, with¬ 
out regard to the contract between them 
and such express carriers; 0 How. 844 ; 23 
Vt. 186. See Wheeler, Carriers 89. 

Railways, steamboats, packets, and other 
common carriers of passengers, although 
not liable for injuries to their passengers 
without their fault, are nevertheless re¬ 
sponsible for the baggage of such passengers 
intrusted to their care as common carriers 
of goods; and such responsibility continues 
for a reasonable time after the goods have 
been placed in the warehouse or depot of 
the carrier, at the place of destination, for 
delivery to the passenger or his order; 1 C. 
B. 839 ; 3 B. A P. 410; 0 Hill 586 ; 26 Wend. 
681; 10 N. H. 481; 7 Rich. 158. See 81 Tex. 
479. Where one company checks baggage 
through a succession of lines owned by dif¬ 
ferent companies, each company becomes 
responsible for the whole route; 8 N. Y. 87 ; 
2 E. D. 8m. 184. The baggage-check given 



at tho time of receiving such baggage is re¬ 
garded as prima facie evidence of the lia¬ 
bility of the company. It stands in the 
place of a bill of lading ; 7 Rich. 159 ; Redf. 
Railw. § 128. Baggage will not include 
merchandise; 9 Eng. L. A Eq. 477; 25 
Wend. N. Y. 450; 0 llill, N. Y. 580; 12 Ga. 
217; 10 Cush. 506. Jewelry and award) in 
a trunk, being female attire, arc regarded 
as proper baggage ; 4 Bingh. 218 ; 3 Pa. 451. 
See 131 U. S. 440; 148 U. S. 627. But 
money, except a reasonable amount for ex¬ 
penses, is not properly baggage; 9 Wend. 
85 ; 5 Cush. 09 ; 9 Huinplir. 021 ; 20 Mo. 513 ; 
15 Ala. 242. See Baggage. 

The responsibility of common carriers be¬ 
gins upon the delivery of the goods for im¬ 
mediate transportation. A delivery at the 
usual place of receiving freight, or to the 
employes of the company in the ubuoI 
course of business, is sufficient; 20 Conn. 
534 ; 2 C. A K. 630 ; 2 M. A S. 172; 16 
Barb. 383 ; Ang. Carr. §§ 129-147 ; 46 Mo. 
App. 574 ; 56 Ark. 279; 52 N. Y. 262 ; 38 
Ilk 354; Edw. Bailm. 528; but where car¬ 
riers have a warehouse at which they re¬ 
ceive goods for transportation, and goods 
are delivered there not . to be forwarded 
until some event occur, the carriers are, in 
the mean time, only responsible as deposi¬ 
taries ; 24 N. H. 71; ana where goods are 
received as wharfingera, or warehouses, or 
forwarders, and not as carriers, liability 
will be Incurred only for ordinary negli¬ 
gence ; 7 Cow. 497. Where goods are in¬ 
jured because of insecure packing or boxing, 
the carrier is not liable ; 22 Or. 14; but 
where it does not appear that they were re¬ 
ceived as in bad order, or that they were so 
in fact, the presumption is that they were 
in good order ; 89 Ga. 815. Where there 
was less than a carload of goods, and there 
was no agreement on the part of the carrier 
to transport them in a ventilated car. al¬ 
though it was requested by the carrier that 
they should be so shipped, it was held that 
the carrier was not liable for the loss of 
perishable goods; 173 Pa. 398. 

The responsibility of the carrier terminates 
after the arrival of the goods at their destina¬ 
tion and a reasonable time has elapsed for 
the owner to receive them in business hours. 
After that, the carrier may put them in a 
warehouse, and is only responsible for ordi¬ 
nary care; Wood, Ry. L. 1006; 10 Mete. 472 ; 
27 N. H. 86; 2 M. A S. 172; Story, Baihn. 
§ 444. Where goods are delivered to the 
consignee in violation of instructions not to 
deliver without a bill of lading, the com¬ 
pany is liable to the shipper for loss there¬ 
by sustained ; 01 . Hun 623. In carriage 
by water, the carrier is, as a general rule; 
bound to give notice to the consignee of the 
arrival of the goods; Redf. Railw. § ICO; 
and the delivery of goods from a ship 
must be according to the custom and usages 
of the port, and such delivery will discharge 
the carrier of his responsibility; 154 U. 8. 51. 

Where goods are so marked as to pass over 
successive lines of railways, or other trans¬ 
portation having no partnership connection 
in the business of carrying, the successive 
carriers are only liable for damage or loss 
occurring during the time the goods are in 
their possession for transportation ; 48 N. H. 
339 ; 22 Wall. 129 ; 52 Vt. 835 ; 23 id. 186 ; 
6Hill 158; 22Conn.502; 1 Gray502; 4Am. 
Law Reg. 284 ; 86 8. C. 110 ; 1 Okla. 44, A 
carrier may stipulate that it shall be released 
from liability after goods have left its road; 
78 Tex. 872; 84 Tex. 852 ; 41 HI. App. 607 ; 
5 Tex. Civ. App. 547. The En glis h courts 
hold the first carrier, who accepts goods 
marked for a place beyond his route, re¬ 
sponsible for the entire route, unless he 
stipulates expressly for the extent of his 
own route only ; 8 M. A W. 421 ; 8 E. L. A 
Em 497; 18 idf. 558, 557. 

Where one of the carriers has contracted 
clearly and unequivocally to deliver goods 
at their destination, i. e. x to carry them 
over the whole route, his liability will con¬ 
tinue until final delivery ; 83 Conn. 178; 68 
Pa. 272 ; 8 Fed. Rep. 768 ; 51 N. H. 9; 48 
id. 889 ; 06 U. 8. 258; 84 Ill. 289. See 9 L. 
R. A. 888, note ; 49 Vt. 255 ; 127 N. Y. 438 ; 
bat the carrier upon whose line the damage 
or loss has occurred will also be liable; 1 
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Am. Law Reg. o. 8.119 ; 28 Wis. 209 ; 32 Vt. 
065. Where the connecting carrier refuses 
or unreasonably delays to accept goods, the 
original carrier while so holding them is a 
carrier, and the liability as such continues 
until they are warehoused; 40 Mo. App. 056. 

A contract to transport goods from or to 
points not on the carrying line, and without 
the state by which it is incorporated, is held 
to be good ; 2 Am. Law Reg. n. S. 184 ; 47 
Me. 573 ; 27 Vt. 110; 19 Wend. 534 ; Redf. 
ftailw. Cases 110 ; 48 N. H. 339 ; contra , 24 
Conn. 468. 

The agents of corporations who are com¬ 
mon carriers, such as railway and steam¬ 
boat companies, will bind their principals 
to the full extent of the business intrusted 
to their control, whether they follow their 
instructions or not; 14 How. 408, 483. See 
127 N. Y. 438. Nor will it excuse the com¬ 
pany because the servant or agent acted 
wilfully in disregard of his instructions ; 5 
Duer, N. Y. 193; Redf, Railw, § 137, and 
cases cited in notes. 

The contracts of common carriers, like all 
other contracts, are liable to be controlled 
and qualified by the known usages and 
customs and course of the business in which 
they are engaged ; and all who do business 
with them are bound to take notice of such 
usages and customs as are uniform, of long 
standing, and generally known and under¬ 
stood by those familiar with such transac¬ 
tions ; 25 Wend. 060 ; 6 Hill 157 ; 23 Vt. 180, 
211, 212; 21 Ga. 526. 

The liability of a common carrier may, 
at common law, be limited by the character 
of, or defects in, the subject-matter of the 
contract. The limitation was formerly 
applied to contracts for the carriage of 
slaves, and it was held in such cases that a 
carrier was not an insurer, and was only 
Liable for the want of skill and care ; 2 Pet. 
150 ; 4 McCord 223; 4 Port. 234. The car¬ 
rier of animals is not answerable for the 
damages caused by the conduct or propen¬ 
sities of the animals themselves; 9 Barb. 
145 ; 8. c. 13 Am. L. Reg. N. S. 145 (with 
note by Mr. Hunter). See 21 Mich. 165; 
9 Bush 645 ; 111 Mass. 142 ; 8 Ill. App. 160 ; 
75 Ala. 596 ; 44 la. 424 ; 27S. W. Rep. (Tex.) 
887 ; 29 id. (Tex.) 1110; but in other re¬ 
spects the liability for injury to live stock is 
as great as it would be under a contract for 
the carriage of inanimate objects; 4 Ohio 
St. 722 ; 9 Kan. 235 ; 26 Vt. 248 : 52 N. H. 
355; 5 Neb. 117 ; 72 III. 504; 4M. &W. 749 ; 
1 H. & H. 489. 

In Michigan, Kentucky, and Tennessee, a 
railroad company is not at common law a 
carrier of live stock and may refuse to re¬ 
ceive it for transportation; and only be' 
comes liable as a common carrier by assum¬ 
ing to carry it as such ; 21 Mich. 165 ; 25 id. 
329 ; 10 Lea, Tenn. 304 ; 6 Bush, Ky. 645. 
Where a mandamus was asked to compel 
a common carrier to receive live stock lor 
transportation under common-law liability, 
it was refused by the supreme court of New 
York; 16 Hun 818. If the carrier accept 
live stock for transportation, he is bound to 
exercise at Least ordinary care ; 38 la. 127 ; 
70Tex. 491; 29 S. W. Rep. (Tex.)695; 57 Mo. 
App. 550 ; 22 S. E. Rep. (Va.) 490 : 108 Pa. 
209 ; 28 S. W. Rep. (Tex.) 925 : 57 Mo. App. 
135. The burden of proof is on carrier to show 
that loss or iujury to live stock resulted 
from an excepted cause, when shipped un¬ 
der special contract, containing exemptions 
from liability ; 09 Miss. 191. 

There has been much legislation on the 
subject of special contracts for the trans¬ 
portation of live stock, and the courts have 
construed them with reference to their 
subject-matter and intrinsic qualities. In 
most of the states it seems to be settled that 
a carrier of live stock is liable for all acci¬ 
dents to them except those which arise 
from the act of God, the public enemy, or 
the inherent propensities of the animals 
themselves. See Wheel. Com. Car. 

The carrier has an insurable interest 
in the goods, both in regard to fire and 
marine disasters, measured by the extent 
of his liability for loss or damage; 12 
Barb. 595. 

The carrier is not bound, unless he so 
stipulate, to deliver goods by a particular 


time, or to do more than to deliver in a 
reasonable time under all the circumstances 
attending the transportation ; Story, Bailm. 
§ 545 a ; 5 M. & G. 551 ; 6 McLean 296 ; 19 
Barb. 30 ; 12 N. Y. 245. See 15 W. R. 792 ; 
L. R. 9 C. P. 325 ; 23 Wis. 138: 41 Ill. 73 ; 
79 Mo. 296. What is a reasonable time is to 
be decided by the jury, from a considera¬ 
tion of all the circumstances : 7 Rich. 190, 
409; 32 L. J. Q. B. 292 ; 4 B. & S. 66. 

But if the carrier contract specially to de¬ 
liver in a prescribed time, he must perform 
his contract, or suffer the damages sustained 
by his failure ; 1 Duer, N. Y. 209 ; 12 N. Y. 
99; 2 B. & P. 416; 21 L. J. Q. B. 178; 105 
Mass. 437 ; 83 Mo. 574. 

He is liable, upon general principles, 
where the goods are not delivered through 
his default, to the extent of their market 
value at the place of their destination ; 
Ang. Carr. 488, 489 ; 4 Whart. 204 ; 11 La. 
Ann. 824 ; Sedg. Dam. 356 ; 2 B. & Ad. 932 ; 
49 Vt. 255 ; 27 Ill. 148 ; 55 Mo. 167 ; 43 Mich. 
209. See, also, 12 S. & R. 183; 1 Cal. 108, 

If the goods are only damaged, or not 
delivered in time, the wner is bound to 
receive them. He will be entitled to 
damages, but cannot repudiate the goods 
and recover from the carrier as for a total 
loss ; 5 Rich. 402 ; 12 N. Y. 509 ; 35 N. II. 
390 ; 60 N. Y. Super, Ct. 132. 

For the authorities in the civil law on 
the subject of common carriers, tiie reader 
is referred to Dig. 4. 9. 1 to 7 ; Pothier, 
Pand. lib. 4, t. 9 ; Domat, liv. 1, t. 16, ss. 

I and 2 ; Pardessus, art. 537 to 555; Code 
Civil , art. 1782, 1786, 1953 ; Moreau <Sc 
Carlton, Las Partidaa, c. 5. t. 8, 1. 26 ; Ers- 
kine, Inst. b. 2, t. 1, § 28 ; 1 Bell. Comm. 
405 ; Abbott, Shipp, part 3, c. 3, § 3, note 
(1); 1 Voet, Ad Pand. lib. 4, t. 9 ; Merlin, 
Rep. Voiture . Voitnrier; Goirand, Code of 
Commerce (1880) 163. 

Consult Angell on Carriers ; Cliitty & 
Temple; Lawson; Ray; Thompson; Browne; 
Wheeler, Carriers ; Story ; Schouler, Bail¬ 
ments ; Darlington ; Parsons ; Redfield ; 
Wood, Railways; 13 Lawy. Rep. Ann. 33: 
Common Carriers op Passengers ; Bag¬ 
gage ; Bailments ; Lien ; Express Com¬ 
panies. 

By Railroad. In the Employers' Lia¬ 
bility Act, the words “common carrier by 
railroad" mean one who operates a railroad 
as a means of carrying for the public, i. e. a 
railroad company acting as a common carrier. 
254 U. S. 187. Does not include an express 
company which neither owns nor operates a 
railroad, but uses and pays for railroad 
transportation. Id. 

COMMON CARRIERS OF PAS¬ 
SENGERS. Common carriers of passen¬ 
gers are such as undertake for hire to carry 
all persons indifferently who may apply 
for passage, so long as there is room, and 
there is no legal excuse for refusing. 
Thomps. Carriers of Passengers 20, n. § 1 ; 

II Allen 304 ; 19 Wend. 239 ; 10 N. II. 486 ; 
15 111. 472 ; 2 Sumn. 221 ; 3 B. & B. 54; 8 
Price 408. 

A company owning parlor and sleeping 
cars, who enter into no contract of car¬ 
riage with the passenger, but only give 
him superior accommodations during the 
journey, is not a common carrier; 73 Ill. 
860; 62 Fed. Rep. 265. See Parlor Cars ; 
Sleeping Cars. A street railway company 
is a common carrier of passengers and 
liable as such on common-law principles; 
36 Neb. 890. See Street Railways. 

Common carriers may excuse themselves 
when there is an unexpected press of travel 
and all their means are exhausted. But see 
Redfield, Railw. 34*1. § 155, and notes, and 
cases cited ; Story, Bailm. § 591 ; 10 N. H. 
486 ; and they may for Rood cause exclude 
a passenger : thus, they are not required 
to carry drunken anti disorderly people, or 
one affected with a contagious disease, or 
those who come on board to assault passen¬ 
gers, commit a crime, flee from justice, 
gamble, or interfere with the proper regu¬ 
lations of the carrier, and disturb the com¬ 
fort of the passengers ; Wood, Ry. L. 1200 ; 

4 Dill. 321 ; 4 Wall. G05 : 15 Gray 20; 11 
Allen 304 ; 57 Ind. 576 ; 68 id. 310; 70 Pa. 
510 ; 32 Ohio St. 345 ; or one whose pur¬ 
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pose is to injure the earner's business ; 2 
Sumn. 221 ; 11 Blatchf. 233 ; but if a car¬ 
rier receives a passenger, know ing that a 
good cause exists for his exclusion, he can¬ 
not afterwards eject hi in for such cause * 4 
Wall. 605 : 34 Cal. 616. Where one right¬ 
fully on a train as a passenger is put-off, 
it is of itself a good cause of action against 
the company irrespective of any physical 
injury tnat may have resulted; 143 U. S. 
60. It is not liable for injuries resulting 
from one trying to steal a ride on a freight 
train ; 157 Mass. 377. 

Passenger-carriers are not held respon¬ 
sible as insurers of the safety of their pas¬ 
sengers, as common carriers of goods are. 
But they are bound to the very highest 
degree of care and watchfulness in regard 
to all their appliances for the conduct of 
their business ; so that, as far as human 
foresight can secure the safety of passen¬ 
gers, there is an unquestionable rig]it to 
demand it of all who enter upon the busi¬ 
ness of passenger-carriers : 2 Esp. 538 ; 17 
Ill. 496 ; 36 Neb. 890; 1 Tox. Civ. App. 
042 ; 145 III. 67 ; L. R. 9 Q. B. 122; 2 Q. B. 
D. 377 ; 136 Mass. 321 ; 102 U. S. 451 ; 94 
Pa. 351. 

The carrier is not excused because the 
passenger does not pay fare ; 14 How. 468 ; 
or because he is an express messenger and 
is injured while engaged in his duties as 
such ; 5G Ark. 594 ; 96 Pa. 250 ; common 
carriers must exercise the same degree of 
care in carrying passengers free, on pass 
or otherwise, as in carrying them for hire, 
and cannot in such case exempt thcmsclxcs 
from liability for negligence; Pay. Neg. 
Imp. Dut. 5; 37 Mich, ill ; 1 Cal. 848; 40 
Barb. 546 : 21 Ind. 48; 30 Allen 9 : 30 HI. 9 ; 

24 N. Y. 196 ; 57 Pa. 335 ; 39 la. 246 ; G6 Mo. 
340 ; 03Md. 433 ; 71 Ind. 271 : 22 L. \i. A. 794. 
Al iter in England as to negligence : 13 Ir. I.. 
T v 100 ; 9 Ir. L, T. G9 ; L. R. 10 Q. B. 437 ; 5 
Wash. St. 46. When live stock is shipped 
upon a railroad it is customary to issue to 
tlie persons in charge “drover’s" passes, 
which entitle the holder to accompany the 
stock and return. By the terms of such a 
pass the carrier may restrict his liability 
for injury done to the holder, but cannot, 
by any limitation therein contained, re¬ 
lieve himself from accountability for in¬ 
jury caused by his own or his servants’ 
negligence; 17 Wall. 357; 19 Oliio 1, 221. 
260 ; 51 Pa. 315 ; 47 Ind. 471: 41 Ala. 466 : 39 
la. 24G ; 20 Minn. 125 ; 93 U. S. 291 ; 2CGratt. 
328; 71 Ind. 271. But contra in case of 
negligence, in England ; L. R. 8 Q. B. 5? ; 10 
id. 212 ; and in New York ; 24 N. Y. 181,196 ; 

25 id. 442 ; 32 id. 333 ; 49 id. 203 ; 61 Hun 623. 
Where a train is signalled at a section houne 
which is not a regular stopping-place, and 
a person boards it without any one’s know! 
edge, and in doing so is injured, the road 
is not liable: 08 Miss. 643. The passenger 
must be ready and willing to pay such fare 
as is required by the established regulations 
of the carriers in conformity with law. But 
an actual tender of fare or passage-money 
does not seem requisite in order to maintain 
an action for an absolute refusal to carry 
and much less is it necessary in an actim* 
for any injury sustained : 6 C. B. 775 : Story. 
Bailm. § 591; 1 East 203 ; 2 Kent 508. 599, 
and note. The rule of law is the same in re¬ 
gard to paying fare in advance that it is as 
to freight, except that, the usage in the 
former case being to take pay in advance, 
a passenger is expected to have pictured 

his ticket before he had taken passage ; and 
the law will presume payment according 
to such usages ; 3 Pa. 451. One ceases to 
be a passenger of a street car the moment 
he leaves it; 156 Mass. 320. 

Passenger-carriers are responsible as com¬ 
mon carriers for tlie baggage or their pas 
sengers; 13 Wend. 626; but may limit 
their common-law liability by express 
contract, and by specific and reasonable 
regulations made known to the public, but 
they cannot relieve themselves from lia¬ 
bility from loss occasioned by tlieir own 
or their servants’ negligence; 19 Wend. 
234.251; 2 Ohio 132; 8 Pa. 479; 47 Ind. 471; 

41 Ala. 488. bee L. R. 10 Q. B. 437. Tlie term 
baggage includes such articles as the tra¬ 
veller's comfort, convenience, and amuse- 
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ment require. Soo Raixiagr. The carrier 
umw make such reasonable regulation^ as 
seem to him proper for the checking, cus- 
ttvlv, and carnage of baggage; 7 Allen 
And is liable as a carrier until the 
jwssenp'r has had a reasonable time to 
remove it after its arrival at his destina¬ 
tion . 69 Hun 479. But a steamship com¬ 
pany is not res|Hmsible as a carrier for the 
tvagisige retained by a passenger ; 3 N. Y, 
;>,Y« • 7 Oush. 1 55; 32 5* is. So ; 8 H. & C. 
lit; : L. R. 6 r. P. 44 ; 83 Pa. 446. 

Where the servants of common carriers 
of jiasM'iigers— as the drivers of stage- 
(Wiclies. etc., the captains of steamboats, 
and the conductor* of railway trains—are 
allowed to carrv parcels, the carriers are 
responsible for their ssife delivery, although 
snob servants are not required to account 
for what they receive bv wav of rompensa- 
tien ; 6 Wend. 3al ; 23 Vt. 186,208 ; 2btory. 
lit: 2 Kent 609. 

In regard to the particulars of the duty 
of carriers of passengers as to their entire 
equipment both of machinery and servants, 
the decisions are very numerous : but they 
all concur in the result that if there were 
anhing more which could have been 
done by the carrier to insure the safety of 
his passengers, and injury occurs in con¬ 
sequence of the omission, he is liable. The 
consequence of such a rule naturally is, 
that, after any injury occurs, it is more 
commonly discovered that it was in some 
degree owingto some possible omission or 
neglect on the part of the carrier or his 
servants, and that he is, therefore, held 
responsible for the damage sustained ; but 
where the defect was one which no degree 
of watchfulness in the carrier will enable 
him to discover, he is clearly not liable; 
Redf. Railw. $ 149, notes; Ang. Carr. $ 
534 ; Story, Bailm. 592-596 ; 2 B. & Ad. 
169; 11 Gratt. 697; 1 McLean 540; 13 N. 
Y. 9 ; 16 How. 469 ; 97 Mass. 361 ; 71 Mo. 
113 ; 102 Pa. 115 : 105 id. 460 ; 11 C. B. N. 

6. 583. They must also furnish safe and 
convenient stations and approaches ; 26 la. 
124 ; 29 Ohio St 374. And they must abso¬ 
lutely protect passengers against the mis¬ 
conduct of their own servants engaged in 
executing the contract; 121 U.S. 637 ; and 
if an employ6 is free from liability for in¬ 
jury done a passenger, the carrier is also; 
142 U- S. 18. Where one enters a ticket- 
office to buy a ticket he is entitled to the 
protection of a passenger, although the 
agent refuse to sell him a ticket; 89 Va. 639. 

The degree of speed allowable upon a rail¬ 
way depends upon the condition of the road; 
5 Q. B. 747. 

Passenger-carriers are not responsible 
where the injury resulted directly from the 
negligence of the passenger; Wood, Railw. 
L. 1272; 22 Vt. 213; 95 U. S. 439; 23 Pa. 147; 
Ang. Carr. 556 ; Redf. Railw. 330, § 150, 
and cases cited in notes; 3 B. & Aid. 804 ; 
86 Pa. 303 ; 36 Wis. 92. 

It is the duty of a street railway com¬ 
pany to stop when a passenger is about to 
alight and not to start again until he has 
done so; 147 U. 8. 571 ; but the act of 
alighting from a moving car is not negli¬ 
gence per se, regardless of attending cir¬ 
cumstances ; 48 Mo. App. 659; 49 id, 104; 
93 Mich. 553; 44 La. Ann. 1059; 44 Ill. 
Add. 56; but see 151 Pa. 562. 

Where there is intentional wrong on the 
part of the defendant, the plaintiff map 
recover, notwithstanding negligence on his 
part; 5 Hill 282. So, also, where the 
plaintiff’s negligence contributed but re¬ 
motely to the injury, and the defendant’s 
culpable want of care was its imme dia te 
cause, a recovery may still be had ; 48 Mo. 
480 ; 10 M. & W. 564 ; 5 C. <fc P. 190; 9 Ex. 
91; 51 Ill. 333 ; 56 Cal. 513 ; 61 Md. 54. So, 
also, if the defendant is guilty of such a de¬ 
gree of negligence that the plaintiff could 
not liave escaped its consequences, he may 
recover, notwithstanding there was want 
of prudence on his part; 8 M. & W. 244 ; 18 
Ga. 679, 686; 1 Dutch. 556 ; Redf. Railw. 
£ 150, and cases cited in notes. Passengers 
leaping from cars or other vehicles, either 
by land or water, from any just sense of 
peril, may still recover ; » La. Ann. 441 ; 15 
111.468; 17 id. 406 ; 28 Pa. 147, 150; 18 Pet. 


181; Redf. Railw. $ 151. 

Carriers of passengers are bound to 
carry for the whole route for which they 
stipulate, and according to their public ad¬ 
vertisements and the general usage and 
cu 9 toui of their business; Story, Bailm. 

600; 19 Wend. 534 ; 8 E. L. Sc Eo. 862. 
The carrier’s liability extends over the en¬ 
tire route for which he has contracted to 
carry, though the destination is reached 
over connecting lines ; 29 N. H. 49 ; 4 Cush. 
400; 11 Minn. 277; 21 Wis. 582. But the 
carrier is also liable on whose line the loss 
or injury is suffered ; 22 Conn. 502 ; 29 Vt. 
421 : 19 Barb. 222. 

Where a passenger is carried some dis¬ 
tance beyond his destination, and ejected 
against his protest, being compelled to walk 
back to the station, the company is liable 
for breach of contract; 6 Ind. App. 52. 
See Ticket. 

Passenger-carriers are liable for reason¬ 
able damages for a failure to deliver pas¬ 
sengers in reasonable time, according to 
their public announcements; 8 E. L. A Eq. 
362 ; 34 id. 154; 1 Cal. 858 ; 18 N. Y. 534 ; 
63 Barb. 260; 1 Hurl. & N. 408; L. R. 1 
C. P. D. 286. 

Passenger-carriers may establish reason¬ 
able regulations in regard to the conduct 
of passengers, and discriminate between 
those who conform to their rules in regard 
to obtaining tickets, and those who do not, 
—requiring more fare of the latter; 18 Ill. 
460 ; 84 N. H. 230 ; 29 Vt. 160; 7 Mete. 590 ; 
12 id. 482 ; 4 Zabr. 435 ; 29 E. L. «fc Eq. 143 ; 
Redf. Railw. § 28, and notes; 24 Conn. 
249 ; 4 Ind. App. 413; 134 Ind. 100; but a 
passenger is not bound to comply with the 
rules or a company unless they are reason¬ 
able ; 90 Ga. 5G2. Passengers may be rc- 

? [uired to go through in the same train or 
orfeit the remainder of their tickets; 
Ray, Neg. Imp. Dut. 522; 11 Mete. 121; 
1 Am. Railw. Caa. 601 ; 72 Pa. 231 ; 46 
N. H. 213 ; 4 Zabr. 438 ; 11 Ohio St. 462 ; 
84 Tex. 078. The words'*good this trip 
only” upon a ticket will not limit the 
undertaking of the company to any partic¬ 
ular day or any specific train,—they relate 
to a journey ana not to a time; and the 
ticket is good if used at any time within six 
years from its date; 24 Barb. 514 ; 61 Cal. 
425. See articlo in 5 So. L. Rev. N. S. 765 ; 
66 Cal. 191 ; 89 N. Y. 281; 85 Tex. 158 ; but 
a ticket " good for this day only,” or for 
" only two days after date,” is of no valid¬ 
ity after that date though not used; 1 
Allen 267 ; 7 Hun 670. Where a passengei* 
buys a ticket which is silent as to stop-over 
privileges, he may rely on the statements 
of the ticket agent on that subject; 143 
U. S. 60. J 

Railway passengers, when required by 
the regulations of the company to sur¬ 
render their tickets in exchange for the 
conductor’s checks, are liable to be expelled 
from the cars for a refusal to comply with 
such regulation, or to pay fare again; 
22 Barb. 130; or for refusal to exhibit 
his ticket at the request of the conductor 
in compliance with the standing regula¬ 
tions of the company ; 15 N. Y. 455. See 
Tickets. 

Railway companies may exclude mer¬ 
chandise from their passenger trains. The 
company is not bound to carry a pas¬ 
senger daily whose trunk or trunks contain 
merchandise, money, or other things known 
as "express matter; ”5 Am. Law Reg. 864. 
See, also, upon the subject of by-laws as to 
passengers on railways, Redf. Railw. § 28, 
and notes. 

Where a stage-coach is overturned when 
laden with passengers, it is regarded as 
prima facie evidence of negligence in the 
proprietor or his servants ; Ray, Neg. Imp. 
Dut. 25; 13 Pet. 181. Where the driver 
leaves his horses in the road unfastened, 
and a passenger is injured by their running 
away, he is entitled to recover; 66 Tex. 265. 
And where any injury occurs to a passenger 
upon a railway, it has been considered 
prima facie evidence of negligence on the 
part of the company ; 5 Q. B. 747; 8 Pa. 
483; 15 111. 471; 10 Barb. 118, 856; 20 id. 
282. 

The general rules above laid down, so far 


as they nre Applicable, mu tat is mutandis, 
control the rights And duties of passenger- 
carriers both by land .and water. There 
ore many special regulations, both in re¬ 
gard to the conduct of sailing and steam 
vessels, which it is the duty of inostera to 
observe in order to secure the safety of 
passengers, and which it will be culpable 
negligence to disregard ; but they are too 
minute to be hero enumerated. See Ang. 
Carr. §. 033. And a pilot being on board 
and having the entire control of the vessel 
will not exonerate the oNvner from respon¬ 
sibility any more than if the master had 
charge of the vessel,—the pilot being con¬ 
sidered the agent of the owner ; 8 Pick. 22 ; 

5 B. & P. 182. But in 1 How. 28 it was 
considered that the ONvner is not respon¬ 
sible, while a pilot licensed under the acts 
of parliament is directing the movements 
of nis ship in the harbor of Liverpool, for 
an injury to another ship by collision, 
such being the English law and the colli¬ 
sion occurring in British waters ; but it 
was held that the vessel wns liable for the 
negligence of a pilot which it was obliged 
to take under a state law, or pay full pilot¬ 
age ; 7 Wall- 53. It is otherwise, it the 
employment of a pilot is compulsory under 
a law providing that neglect to do so shall 
be a misdemeanor ; 63 Fed. Rep. 845. 

COMMON COUNCIL. See Council. 

COMMON COUNTS. Certain general 
counts, not founded on any special con¬ 
tract, which are introduced in a declara¬ 
tion, for the purpose of preventing l. defeat 
of a just right by an accidental variance 
in the evidence. 

These are. Id ad action of assumpsit, counts 
founded on implied promises to pay money In con¬ 
sideration of a precedent debt, and have been 
variously c lass ified. Those usually comprehended 
under the term are :— 

1. Indebitatus assumpsit, which alleges a debt 
founded upon one of the several causes of action 
from which the law implies a promise to pay. and 
this Is made the consideration for the promise to 
pay a sum of money equivalent to such indebted¬ 
ness. This covers two distinct classes 

a. Those termed money counts, because they 
related exclusively to money transactions as the 
basis of the debt alleged ; 

(1) Honey paid for defendant's use. 

(2) Hooey nad and received by defendant 

for the plaintiff's use. 

(9) Money lent and advanced to defendant. 

(4) Interest. 

(5) Account stated. 

b. Any of the usual states of fact upon which 
the debt may be founded, the most common be¬ 
ing: 

(1) Use and occupation. 

(2) Board and loading. 

(8) Goods sold ana delivered. 

(4) Goods bargained and sold. 

(5) Work, labor, and services. 

(8) Work, labor, and mut^Haia 

2. Quantum meruit. 

8. Quantum valebant. 

See Assumpsit. 

COMMON FINE. A small sum of 
money paid to the lords by the residents in 
certain leeta, Fleta; Wharton. 

COMMON FISHERY. A fishery to 
which all pensone have a right. A common 
fishery is different from a common of /isfc- 
ery . which is the right to fish in another’s 
pond, pool, or river. See Fishery. 

COMMON FORM. See Solemn 
Foam. 

COMMON G AMBLIN G HOUSE. 

A place where persons habitually assemble 
to net or wager money or property on the 
prospective nae and fall in the prices of 
stocks, bonds, grain, etc., is, in law, a "com¬ 
mon gambling house.’' 94 Ky. 359, 22 S. W 
446. 

COMMON HIGHWAY. By this 
term is meant a road to be used by the 
community at large for any purpose of 
transit or traffic. Hammond, N. P. 289. 
See Hiohway. 

COMMON INFORMER. One who, 
without being specially required by law or 
by virtue of his office, gives information of 
crimes, oflenoes, or misdemeanors which 
have been committed, in order to prosecute 
the offender; a prosecutor. 
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COMMON INTENT. The natural 
sense given to words. 

It is the rule that when words are used 
which will bear a natural sense and an 
artificial one, or one to be made out by 
argument and inference, the natural sense 
shall prevail. It is simply a rule of con¬ 
struction, and not of addition. Common 
intent cannot add to a sentence words 
which have been omitted; 2 H. Blackst. 
530. In pleading, certainty is required; 
but certainty to a common intent is suffi¬ 
cient—that is, what upon a reasonable con¬ 
struction may be called certain, without 
recurring to possible facts; Co. Litt. 203 a ; 
Dough 163. See Certainty. 


COMMON LAW. That system of 
law or form of the science of jurisprudence 
which has prevailed in England and in the 
United States of America, in contradis¬ 
tinction to other great systems, such as the 
Roman or civil law. 

Tho common law is reason dealing by the 
light of experience with human affairs. One of 
its merits is that it has the capacity to reach 
the ends of justiee by the shortest paths. 
KiO U. S. 584. See Coctumk. 

Those principles, usages, and rules of 
action applicable to the government and 
security of persons and of property, which 
do not rest for their authority upon any 
express and positive declaration of the will 
of the legislature. 1 Kent 492. 

The body of rules and remedies adminis¬ 
tered by courts of law, technically so called, 
in contradistinction to those of equity and 
to the canon law. 

The law of any country, to denote that 
which is common to the whole country, in 
contradistinction to laws and customs of 
local application. 


The most prominent characteristic which marks 
this contrast, and perhaps the source of the distinc¬ 
tion, lies Id the fact that under the common law 
neither the Btiff rule of a long antiquity, on the one 
hand, nor, on the other, the sudden changes of a 
present arbitrary power, are allowed ascendency, 
out, under the sanction of a constitutional govern¬ 
ment, each of these is set o/T against the other ; so 
that the will of the people, as it is gathered both 
from long established custom and from the expres¬ 
sion of the legislative power, gradually forms a sys¬ 
tem—just, because it is the deliberate will of a free 
people—stable, because it is the growth of centuries 
—progressive, because it is amenable to the con¬ 
stant revision of the people. A full idea of the 
genius of the common law cannot be gathered 
without a survey of the philosophy of English and 
American history. Some of the elements will, how¬ 
ever, appear in considering the various narrower 
senses m which the phrase “ common law ” is used. 

Perhaps the most important of these narrower 
senses is that which It nas when used in contradis¬ 
tinction to statute law. to designate unwritten as 
distinguished from written law. It is that law 
which derives Its force and authority from the uni¬ 
versal consent and immemorial practice of the 
people. It has never received the sanction of the 
legislature by an express act, which is the criterion 
by whith it is distinguished from the statute law. 
when It Is spoken of as the lex non ecripta , It is 


meant that it Is law not written by autnority of 
law. The statutes are the expression of law in a 
written form, which form Is essential to the statute. 
The decision of a court which establishes or declares 
a rule of law may be reduced to writing and pub¬ 
lished in the reports ; but this report is not the law; 
it Is but evidence of the law ; it Is but a written ac¬ 
count of one application of a legal principle, which 
principle. In the theory of the common law, is stiU 
unwritten. However artificial this distinction may 
appear, it is nevertheless of the utmost importance, 
ana bears continually the most wholesome results. 
It is only by the legislative power that law can be 
bound by phraseology and by forma of expression. 
The common law eludes such bondage; its prin¬ 
ciples are not limited nor hampered by the mere 
forms in which they may have been expressed, and 
the reported adjudications declaring such principles 
are but the Instances in which they have been ap¬ 
plied. The principles themselves are still unwritten, 
and ready, with all the adaptability of truth, to 
meet every new and unexpected case. Hence it la 
said that trie rules of the common law are flexible ; 
l Grav 03 : 1 Swan 42; 6 Cow. 667 , 628, 688. 


It naturally results from the inflexible form of 
the statute or written law, which has no self-con¬ 
tained power of adaptation to cases not foreseen by 
legislators, that every statute of Importance be¬ 
comes, In course of time, supplemented, explained, 
enlarged, or limited by a series of adjudications 
upon ll, so that at last it may appear to be merely 
the foundation of a larger superstructure of unwrit¬ 
ten law. It naturally follows, too, from the less defi¬ 
nite and precise forms in which the doctrine of the 
unwritten Law stands, and from the proper hesita¬ 
tion of courts to modify recognized doctrines in 
new exigencies, that the legislative power fre¬ 
quently intervenes to declare, to qualify, or to ab¬ 
rogate the doctrines of the common law. Thus, the 
written and the unwritten law, the statutes of the 
present and the traditions of the past. Interlace and 
react upon each other. Historical evidence sup¬ 


ports the view which t hese facts suggest, that many 
of the doctrines of the common law are but the 
common-law form of antique statutes, long duos 
overgrown and Imbedded In judicial decisions. 
While this prooess Is doubtless continually going on 
In some degree, the contrary process Is con¬ 
tinually going on; and to a very considerable ex¬ 
tent, particularly In the United States, the doc¬ 
trines of the common law are being reduced to the 
statutory form, with such modifications, of course 
as the legislature will choose to make. This sub 
jeot Is more fully considered under the title Coda 
which see. 

In a still narrower sense, the expression " com¬ 
mon law ” Is used to distinguish the body of rule* 
and of remedies administered by courts of law 
technically so called In contradistinction to those of 
equity administered by courts of chancery, and to 
the canon law, administered by the ecclesiastical 
courts. 

In England the phrase is more commonly used at 
the present day in the second of the three henae* 
above mentioned. 

In this country the common law- of Eng* 
land has been adopted as the basis of our 
jurisprudence in all the states except 
Louisiana. Many of the most valued prin¬ 
ciples of the common law have been em¬ 
bodied in the constitution of the United 
States and the constitutions of the several 
states ; and in many of the states the com¬ 
mon law and the statutes of England 
in force in the colony at the time of our 
independence are by the state constitu¬ 
tion declared to be the law of the state 
until repealed. There is an express con¬ 
stitutional adoption of it in Delaware, New 
York, Michigan, Wisconsin, and West Vir¬ 
ginia, and an implied adoption of it in the 
constitutions of Kentucky and West Vir¬ 
ginia. It has been adopted by statute in 
Arizona, Arkansas, California. Colorado, 
Florida, Idaho, Illinois, Indiana, Kansas, 
Missouri, Montana, Nebraska, Nevada, New 
Mexico, North Carolina, Pennsylvania, 

South Carolina, Texas, Vermont, Virginia, 
Washington and Wyoming. It was ex¬ 
tended to Alabama by the ordinance of 
1787 and the recognition of the latter in the 
state constitution ; 3 How. 212 ; 28 Ala. 
707. It is recognized by judicial decision 
without any statute in Iowa; 7 la. 202 ; 
Mississippi; 42 Miss. 1. See 1 Bish. Crim. 
Law § 15, note 4, § 45. where the rules 
adopted by the several states in this respect 
are stated. Hence, where a question in the 
courts of one state turns upon the laws of a 
sister state, if no proof of such laws is 
offered, it is, in general, presumed that the 
common law as it existeuat the time of the 
separation of this country from England 
prevails in such state; 4 Denio 805; 29 Ind. 
458; 11 Mich. 181 ; 47 Minn. 228; contra , 
in Pennsylvania, in cases where that state 
lias changed from the common law; the 
presumption being that the law of the sister 
state hAa made the same change, if there 
is no proof to the contrary. The term 
common law as thus used may be deemed 
to include the doctrine of equity ; 8 N. Y. 
535 ; but the term is also used in the 
amendments to the constitution of the 
United States (art. 7) in contradistinction 
to equity, in the provision that “ In suits 
at common law where the value in con¬ 
troversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved.” 
The “common law” here mentioned is the 
common law of England, and not of any 
particular state ; 1 Gall. 20 ; 1 Baldw. 554, 
558 ; 3 Wheat. 223 ; 3 Pet. 446. See 5 id. 
241; 1 Mass. 61; 18 Wis. 147. The term 
is used in contradistinction to equity, ad¬ 
miralty, and maritime law ; 3 Pet. 446; 1 
Baldw. 554. 

The co mm on law of England is not in all 
respects to be taken as that of the United 
States or of the several states : its general 
principles are adopted only bo far as they 
are applicable to our situation, and the 
principles upon which courts discriminate 
between what is to be taken and what is to 
be left have been much the same whether 
the common law was adopted by constitu¬ 
tion, statute, or decision. While no hard 
and fast rule can be laid down which will 
at once differentiate every case, a very dis¬ 
criminating effort was made by Chancellor 
Bates, in Clawson v. Primrose, 4 Del. Ch. 
643, to formulate the result of the decisions 
and ascertain the criterion which they had 
in most instances applied to the subject. 
In this discussion, which was character¬ 


ized by Professor Washburn as the best be 
had ever read, the conclusion reached is 
thus stated: 


It cannot be overlooked that, notwithstanding 
the broad language of the constitution (‘tbecom- 
mon law or England as well as so much of the statr 
ute law as has been heretofore adopted In practice 
. . * ■“ch parts only excepted as are repug¬ 
nant to the rights and privileges contained In thu 
constitution and the declaration of rights’) there 
were many parts of the common law or England, as 
it stood prior to 1776, which never have In fact been 
regarded by our courts as in force In this country • 
yet it is to be observed that the courts have not 
herein acted arbitrarily In adopting some parts of 
the common law and rejecting other Darts, accord- 
tug to their views of the policy of particular mim 
or doctrine. On the contrary, those parts of the 
common law of England which have not been here 
practically administered by the courts will be found 
on examination to reduce themselves to two classes, 
resting upon grounds which render them proper to 
be treated as implied exceptions to the constitu¬ 
tional provision In addition to the expressed excep¬ 
tion of such parts of the common Law as were re¬ 
pugnant to the rights and privileges contained in 
the c o nsti tution. One of these classes of excep¬ 
tions may be briefly disposed of. It embraces tboee 
parts of the rules and practice of the common law 
which had become superseded by long settled 
usages of trade, or business, or habits of dealing 
among our people, such as could not be unsettled or 
disturbed without serious inconvenience or injury. 
In such cases, upon the necessary maxim that com- 
munis error foe it the courts accepted these 

departures as practical modifications or the com¬ 
mon law. . . . 

“ The other class of rules which, though parts of 
the common law of England, have never been ad¬ 
ministered by the courts under tbe constitution of 
1776, embraces tboee parts of the common law 
which In the terms usually employed were, at tbe 
period of our independence, Inapplicable to the ex¬ 
isting circumstances and Institutions of our people 
u There is less difficulty in applying the limitation 

S radically than In attempting to define it. I uu- 
arstand ft as excluding those parts of the common 
law of England which were applicable to subjects 
connected with political Institutions and usages 
peculiar to the mother country, and having no ex¬ 
istence in the colonies, such for example as office* 
dignities, advowsons, titles, etc.,; also, as exclud 
ing some of the more artificial rules of the common 
law, springing out of the complicated system of 
police, revenue, and trade, among a great cominer 
cial people and not therefore applicable to the mors 
simple transactions of the colonies or of the states 
in their early history ; also it may be understood «• 
excluding or modifying many rules of what Is 
known as the common law of practice, and possibly 
of evidence, which the greater simplicity in our 
system for the administration of justice, would 
render unnecessary or inconvenient. 

“ But, on the other hand, our legislative and judi¬ 
cial history shows conclusively that what may be 
termed the common law of property was received 
as an entire system, subject to alterations by the 
legislature only. Rights of property and of person 
are fundamental rights necessary to be defined and 
protected in every civil society. The common la*, 
as a system framed to this very end, could not be 
deemed inapplicable in the colonies for want of a 
subject matter, or as being needless or superfluous, 
or unacceptable, which is the true sense of the 
limitation In question. Certain it la, as a matter of 
history, that our ancestors did not so treat it.” 


Amour the other cases in which the 
subject is treated are 2 Pet. 144; 9 C ra, 
333 ; 9S.&R. 380 ; 5 Cow. 628 ; 5Pet.24i . 
8 id. 658 ; 7 Cra. 82; 1 Wheat. 415; did. 228; 

2 Dali. 297, 884 ; 1 Mass. 01; 9 Pick. 582 ; 8 
Me. 162; 6id. 55; 8G. &J. 62; 1 Gall. 489; 

3 Conn. 114: 84 id. 260 ; 28Ind. 220 ; 5 W 
Va. 1; 37 Barb. 10; 28 Ala. 704. See Samp¬ 
son's Discourse before the N. Y. Hist. Soc. 

Thd adoption of the common law has been 
held to include the construction of common- 
law terms ; 4 How. Mias. 168; 5 Ark. 636 ; 
statutes; 2 Mete. 118; and constitutional 

S rovisions ; 9 Humph. 48 ; curtesy ; 3 
[umph. 267; dower; 4 la. 881; husband and 
wife ; 15 Cal. 808; champerty ; 1 Ohio 182 ; 
real property, title, estates, and tenures; 42 
Miss. 1; 26 Ala. 493 ; 24 Miss. 343 ; sureties; 
2 How. 127 ; charitable uses ; 7 Vt. 241 ; 8 
N. Y. 541 ; 17 S. A R. 88 ; decedent’s estates; 
86 N. Y. 529 ; remedies and practice; T. U. 
P. Charlt. 172; 1 Gall. 20 ; 42 Ala. 597; 1 
Hemp. 105 ; 5 Pet, 258 ; 47 Ala. 424 ; 24 
Ohio L. J. 435. 

In actions in the federal courts in a ter¬ 
ritory, the common law is the rule of de¬ 
cision, in the absence of statutes or proof of 
laws or oostoms prevailing in the territory; 
2 C. C. A. 867 ; 10 U. S. App. 200 ; 51 Fed, 
Rep. 551. The oommon-law rule of decision 
In a federal court is that of the state in 
which it is sitting; 8 McLean 568. 

Illustrations of what it haw been held not 
to include are the rule respecting convey¬ 
ance by parol; 1 Ohio 245; but see 89 I1L 
870; shifting inheritances; 18 Ohio St. 21; 
17 Ind. 867; 5 Wall. 710; mere possession 
of land as against miners; 5 Cal. 100; 
newspapor communications respecting a 





197 


COMMUNITY 


i 


udgs considered as a contempt in England ; 

ILL 404; cutting timber; 26 Ind. 220 ; 
easement by use In party-wall; 10 Ohio St. 
523 ; estates in joint tenancy ; 2 Ohio BOS ; 
rule as to partial reversal of a judgment 
against an infant and another; Kirby 117 ; 
cm PrA* doctrine: 35 Ind. 198; riparian 
rights to soil under water; 20 Nev. 209 ; 
overruling 7 id 249 ; to running water ; 2 
Aik. Yt. 187; the definition of a navigable 
river ; 123 Pa. 191; the law of waters as ap¬ 
plied to large lakes, or to a river which is a 
national boundary ; 19 Barb. 464. 

In criminal law the common Law is gen¬ 
erally in force in the United States to some 
extent, and white it is in some states held 
that no crime is punishable unless made 
such by statute, tnere are in many states 

S tneral statutes resorting to the common 
w for all crimes not otherwise enumer¬ 
ated, and for criminal matters generally. 
When there is no statutory definition of a 
crime named, the common-law definition 
is generally resorted to; 5 Cush. 295 ; as also 
are its rules of evidence in criminal cases, 
and of practice as well as principle in the 
absence of statutes to the contrary ; 16 Tex. 
445 ; and in Louisiana, although not rec¬ 
ognized in civil matters, the common law 
in criminal cases is expressly adopted; 8 
Rob. La. 545. It has been held to prevail 
in the District of Columbia as to theft; 83 
Conn. 260 ; as to conspiracy in Maryland ; 5 
Harr. & J. 358; kidnapping in New Hamp¬ 
shire; 8N. H. 550 ; homicide without intent 
to kill in Maine; 33 Me. 369 ; and in Tennes¬ 
see ; 3 Humph. 493; capacity to commit 
rape in New York; 2 Park. Cr. Rep. 174 ; 
but not in Ohio ; 14 Ohio 222. 

There is no common law of the United 
States, as a distinct sovereignty; 64 Fed. 
Rep. 59; 63 N. W. Rep. (Ia.) 689 ; 8 Pet. 
658 ; 5 Cal. 874 ; 128 Pa. 217 ; and therefore 
there are no common-law offences against 
the United States; 7 Cra. 82; 52 Fed. Rep. 
104 ; 86 id 449; 108 U. S. 199 ; 144 id. 677. 
There is a rare and valuable pamphlet 
on this Hubiect, by St. George Tucker 
Campbell, which contains a full discussion 
of this question. * For earlier cases before 
the question was fully settled, see 2 Dali. 
384 ; 1 G&1L 488; 1 Wheat. 415. But the 
common law is resorted to by federal courts 
for definition of common-law crimes not 
defined by statute ; 2 Curt. C. C. 446; 4 
Fed. Rep. 198. See Commercial Law. 

The admiralty law is distinct from the 
common-law and the line of demarcation is 
to be sought in the En glish decisions before 
the Revolution and those of the 6tatq 
courts prior to the constitution. See 5 
Wheat. 391; Baldw. 658 ; 46 Me. 400. And 
as to the adoption of the English ecclesias¬ 
tical law, see 85 Vt. 365 ; 88 N. C. 91; 2 
Paige 501; 50 N. Y. 557. 

In general, too, the statutes of England 
are not understood to be included, except 
so far as they have been recognized by 
colonial legislation, but the course pursued 
has been rather to re-enact such English 
statutes as were deemed applicable to our 
case. Those passed since the settlement of 
the particular colony are not in force, un¬ 
less specially accepted by it, or expressly 
made to apply to it; if these were suitable 
to the condition of the colony they were 
usually accepted ; Quincy 72; 5 Pet. 280: 
2 Gratt. 579; 1 Dali. 04. 

There cannot be said to be a settled rule 
as to what date is to be fixed as determining 
what British statutes were received as part 
of the common law. Many states fix July 
4, 1776. This is provided by constitution 
in Florida, Maryland and Rhode Island, 
by statute in Kentucky ; in other states 4th 
Jac. I- is the period named after which Eng¬ 
lish statutes are not included, as Arkansas, 
Colorado, Illinois, Indiana, Missouri, Vir¬ 
ginia, Wyoming, (but the last four except 
stats. 43 Eliz. c. 6, 

Hen. VIII. c . 9.;) 

7 Pet. 596 ; 78 Mo. 587 ; 11 Colo. 893. As 
to English statutes in force in Pennsyl¬ 
vania, see Report of the Judges in 8 Binn. 
595; Roberts, Eng. Stat.; 1 Dali. 15; id. 
19 ; id. 78; 8 Yeates 17 ; 4 id. 47 ; 2 Watts 
294 ; 8 id 888; 184 Pa. 815. Generally, it 
may be stated that the statute adopted 


, §2 ; 18 Eliz. c. 8 and &7 
1 Black 459; 28 Ind. 220 


prior to the Revolution, and held applicable 
under rules stated, are accepted as part of 
the common law ; 1 Nev. 40 ; 8 Pics. 809 ; 
Mart. <fc Y. Tenn. 226; 18 Wis. 148. But 
see 81 Ala. 20; 4 Paige 178; 17 Ohio 452; 
61 Mich. 105. Upon the subject of English 
statute as part of the common law see an 
able note on the whole subject of this title 
in 22 L. R. A. 501. By reason of the modi¬ 
fications arising out of our different condi¬ 
tion, and those established by American 
statute and by the course of American ad¬ 
judication, the common law of America 
differs widely in many details from the 
common law of England ; but the fact that 
this difference has not been introduced hy 
violent olianges, but has grown up from 
the native vigor of the system, identifies 
the whole as one jurisprudence. 

See works of Franklin, by Sparks, vol. 4, 

t 271, as to the adoption of the common 
w in America; see also Cooley, Const. 
Lim., 2d ed. 34, n. 85 ; 10 R. I. 227 ; 2 Wait, 
Actions and Defences 276. 

COMMON LAW PROCEDURE 
ACTS. See Procedure Acts. 

COMMON NUISANCE. One which 
affects the public in general, and not merely 
some particular person. 1 Hawkins, PI. Cr. 
197. See Nuisance. 

COMMON PLEAS. The name of a 
court having jurisdiction generally of civil 
actions. 

Such pleas or actions are brought by pri¬ 
vate persons against private persons, or by 
the government, when the cause of action 
is of a civil nature. In England, whence 
w© derived this phrase, common pleas are 
so called to distinguish them from pleas of 
the crown. 


The Court of Common Fleas In England consisted 
of one chief and four puisnfi (associate) justices. It 
Is thought by some to have been established by 
king John for the purpose of diminishing the power 
of the aula regia, but is referred by some writers 
to a much earlier period. 8 Coke 289; 1 Poll. & 
Haiti. 177 ; Termes de la Ley ; 8 B lac ketone, Comm. 
89. It exercised an exclusive original jurisdiction in 
many classes of civil cases. See 8 Sharaw. Bla. 
Comm. 88, n. The right of practising' in this court 
was for a long time confined to two classes of prac¬ 
titioners, limited In number, but Is now thrown 
open to the bar generally. See 8 C. B. 637. 

Courts of the same name exist in many states of 
the United States. 

COMMON RECOVERY. A judg¬ 
ment recovered in a fictitious suit, brought 
against the tenant of the freehold, in con- 
eequeuce of a default made by the person 
who is last vouched to warranty in the 
suit, which recovery, being a supposed ad¬ 
judication of the right, binds all persona, 
and vetfta a free and absolute fee-simple in 
the reooverer. 

A common recovery is a kind of conveyance, and 
Is resorted to when the object is to create an ab¬ 
solute bar of estates tail, and of the remainders 
and reversions expectant on the determination of 
such estates. 2 Bla. Com. 857. Though It has been 
used In some of the states, this form of conveyance 
Is nearly obsolete, easier and less expensive modes 
of making conveyances, which have tne same effect, 
having been substituted ; 2 Bouvicr, Inst. on. 2002, 
2098; 7 N. H. 9: 98.&R.890; SRawleKtt; 1 WharL 
151; 6 Haas. 838. 

COMMON SCHOOLS. Schools for 
general elementary instruction, free to all 
the public. 2 Kent 195-202. 

COMMON SCOLD. One who, by the 
practice of frequent scolding, disturbs the 
neighborhood. Bish. Crim. Law § 147. 

The offence of being a common scold is 
cognizable at common law. It is a par¬ 
ticular form of nuisance, and was punish¬ 
able by the ducking-stool at common law, 
in place of which punishment fine and im¬ 
prisonment are suDstituted in the United 
States ; Whart. Cr. L. 1442; 12 S. & R. 220 ; 
8 Cra. 620. See 1 Term 748 ; 6 Mod. 11; 4 
Rog. 90 : 1 Russ. Cr. 802 ; Roscoe, Cr. Ev., 
8th ed. 824 ; 53 N. J. L. 45. 

COMMON SEAL. The seal of a cor¬ 
poration. See Seal. 

COMMON SERJEANT. A judicial 
officer of the city of London, who aids the 
recorder in disposing of the criminal busi¬ 
ness of the Old Bailey Sessions. Holthouse. 

COMMON STOCK. See Stock. 


COMMON TRAVERSE. See Tra¬ 
verse. 

COMMON OP TURBARY. A license 
to dig turf upon the ground of another, or 
in the lord's waste. This common ia append¬ 
ant or appurtenant to a house, and not to 
lands for turfs are to be burnt in the house, 
ind it may be in gross; but it does not give 
any right to the land, trees, or mines. It 
cannot exclude the owner of the soil. Tomlin : 

1 Inst. 4. 122; 4 Rep. 37. 

COMMON VOUCHEE. In common 
recoveries, the person who is vouched to 
warranty. In this fictitious proceeding the 
crier of the court usually performs the office 
of a common vouchee. 2 Bla. Com. 358. 

COMMONALTY. The common people 
of England, as distinguished from the lung 
and nobles. 

The body of a society or corporation, as 
distinguished from the officers. 1 Perr. & 
D. 243. Charters of incorporation of the 
various tradesmen’s societies, etc., in Eng¬ 
land are usually granted to the master, 
wardens, and commonalty of such corpora¬ 
tion. 

COMMONER. One possessing a right 
of common. 

COMMONS. Thosj subjects of the 
English nation who are not noblemen. 
They are represented in parliament by the 
house of commons. 

COMMONWEALTH. A word which 
properly signifies the common weal or pub¬ 
lic policy ; sometimes it is used to designate 
a republican form of government. 

The English nation during the time of 
Cromwell was call p d The Commonwealth. 
It is the legal title of the states of Kentucky, 
Massachusetts, Pennsylvania, and Virginia. 

COMMOBANT. One residing in a par¬ 
ticular town, city, or district. Barnes 162. 

COMMOBIENTES. Those who per¬ 
ish at the same time in consequence of the 
same calamity. See Survivor ; Death. 

COMMUNAL COURTS. One of the 

four main types of courts distinguishable in 
England by the end of Edward I.’s reign. 
(See Feudal Courts.) This group of 
courts fell into two main divisions : (1) the 
Sheriff and his courts, and (2) the Coroner 
and hie court. They were the courts of the 
Anglo-Saxon communities—the court of the 
shire and the hundred ; but the officials who 
htld these courts were royal officials. Thus, 
in respect to some parts of their jurisdiction 
they acted a9 the representatives of those old 
communities, and in respect of other parts 
they acted as direct agents of the king. The 
distinction drawn between the two capacities 
in which these courts acted is one of tne roots 
of the technical division into courts of 
record and courts not of record. I Holdsw. 
Hist. E. L. 3rd ed., 64 el aeq. See Feudal 
Courts; Franchise Courts ; Manorial 
Courts. 

COMMUNE CONCILIUM REG- 

NI. The common council of the realm. One 
of the names formerly given to the En glish 
parliament. Burrill; 1 Bla. Com. 148. 

COMMUNI DIVTDUNDO. In Civ¬ 
il Law. An action which lies for those 
who have property in common, to procure 
a division. It lies where parties hold land 
ill common but not in partnership. Calvi- 
nus, Lex. 

COMMUNTNGS. In Scotch Law. 
The negotiations preliminary to a contract. 

COMMUNIO BONORUM (Lat.). In 
Civil Law. A community of goods. 

When a person has the management of common 
property, owned by himself and others, not as part¬ 
ners, he is bound to account for the profits, and la 
entitled to be reimbursed for the expenses which he 
has sustained by virtue of the quasi-contract which 
Is created by his act, called eommunio bonorum. 
Vlcat; 1 Bouvier, Inst. n. 907, note. 

COMMUNITY (Lat. communis , com¬ 
mon). 


COMMUNITY PROPERTY 
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In Civil Law. A corporation or body 
politic. Dig. 8. 4. 

In French Law. A species of partner¬ 
ship which a man and woman contract 
when they are lawfully married to each 
other. 

Conventional community is that which is 
formed by express agreement in the con¬ 
tract of marriage. 

By this contract the legal community which would 
otherwise subsist may be modified as to the propor¬ 
tions which each shall taka, and as to the things 
which shall compose It. 

Legal community is that which takes place 
by virtue of the contract of marriage itself. 

The French system of community prop¬ 
erty was known as the dotal system, q. v. 
The Spanish Bystem was the Ganancial Sys¬ 
tem, q. v. The conquest of Mexico bv the 
Spaniards and their acquisition of the Plor- 
iaa territory resulted in the introduction 
on American soil of the Spanish system. 

Louisiana, originally a French colony, was 
afterwards ceded to Spain when the Span¬ 
ish law was introduced. It again reverted 
to the French and from them was acquired 
by the United States. The Louisiana Code 
has, with slight modifications, adopted the 
dotal system of the Code NapoUon as re¬ 
gards the separate rights of n us hand and 
wife, but as to their common property it 
retained the essential features of the Span¬ 
ish ganancial system. Texas and Cali¬ 
fornia have adopted the Community system 
of Spain and Mexico or modified it by their 
constitutions. New Mexico appears to have 
followed the Spanish law of property rights 
of married persons in its entirety. The 
community system as adopted in older com¬ 
munity states has been adopted by Nevada, 
Washington, and Idaho, with certain modi¬ 
fications. Hence it may be said that the 
American community system prevails at 
this day in Louisiana, Texas, California, 
Nevada. Arizona, Washington, Idaho, 
Montana, and New Mexico, and is indebted 
to Spain for its origin. See Ballinger, Com¬ 
munity Property, sec. 8; 1 New Mexico 
147. 

The community embraces the profits of 
all the effects of which the husband has the 
administration and enjoyment, either of 
right or in fact; and of the estates which 
they may acquire during the marriage, 
either by donations made jointly to them, 
or through their outlay or industry as well 
as the fruits of the bienos proprios which 
each one brought to the matrimony, and of 
ill that which this acquisition produced by 
whatever title acquired; Ballinger, Com¬ 
munity Prop. § 5, or by purchase, or in any 
other similar way, even although the pur¬ 
chase be made in the name of one of the 
two, and not of both ; because in that case 
the period of time when the purchase is 
made is alone attended to, and not the per¬ 
son who made the purchase ; 10 La. 146, 
173; 1 Mart. La. n. s. 836 ; 4id. 213 ; 12 La. 
Ann . 506. The debts contracted during the 
marriage enter into the community, and 
must be acquitted out of the common fund ; 
but not the debts contracted before the 
marriage. 

The effects which compose the community 
of gains are divided into two equal portions 
between the heirs at the dissolution of the 
marriage ; La. Civ. Code 2876. See Pothier, 
Contr.; Toullier. But the wife’s inter¬ 
est in the community property is residuary 
and film is not the owner of any specific 
property before the debts are paid, whether 
to third persons or to the succession of her 
husband; 46 La. Ann. 889. 

A chose in action to recover damages for 
personal injuries, if acquired during mar¬ 
riage, is considered community property; 
94Cal. 436. 

COMMUNITY PROPERTY. In 
some of the States what is known as the 
“community system of matrimonial gains” 
prevails. The central idea of this system is 
that whatever is acquired by the efforts of 
either the husband or wife constitutes part 
of a common fund, or, as it is expressed, is 
manmunity property. (Ballinger, Commun. 
Prop. |i 6, 11.) This system belongs to the 


civil law, and first found footing in this coun¬ 
try during the Spanish dominion, but it has 
been developed on diverse lines by statutory 
provisions and judicial decisions in the dif¬ 
ferent states, and in this development com¬ 
mon-law influences have played some part. 
Tiffany, 1 Real Prop. (2nd cd.) 65b, ei 
seq. Either the husband or the wife, or 
both, may have "separate property” eucn as 
that belonging to either at the time of the 
marriage { or that acquired by either after 
the marriage through gift, devise, or descent 
or in exchange for separate property. All 
other property is community property, and 
therefore includes that gained by the exer¬ 
tions or labor of either husband or wife, and 
property acquired in exchange for such 
property. Id .; Ballinger, Commun. Prop. 
9 19. See Co-ownership ; Joint Owner¬ 
ship ; Tenancy in Common ; Partnership 
Property ; Coparcenary. 


COMMUTATION. The change of a 

S unishment to which a person has been con- 
emned into a lees severe one. This can be 
granted only by the authority in which the 
pardoning power resides. See 1 Nev. 821 ■ 
81 Ohio m ; 22 Gratt. 789. 


COMMUTATIVE CONTRACT. In 
Civil Law. One in which each of the con¬ 
tracting parties gives and receives an equiv¬ 
alent. 

The contract of sale is of this kind. The 
seller gives the thing sold, and receives the 
price, which is the equivalent. The buyer 
gives the price, and receives the thing sold, 
which is the equivalent. Such contracts 
are usually distributed into four classes, 
namely: Do ut des (I give that you may 

f ive) ; Fado ut facias (1 do that you may 
o); Facio ut des (I do that you may give); 
Do ut facias (I give that you may do). 
Pothier, Obi. n. 18. See La. Civ. Code, art. 
1761. 

COMPACT. An agreement. A con¬ 
tract between parties, which creates obliga¬ 
tions and rights capable of being enforced, 
and contemplated as such between the 
partiee, in their distinct and independent 
characters. Story, Const, b. 3, c. 3; Ruth- 
erf. Inst. b. 2, c. 6, § 1. 

The parties may be nations, states, or indi¬ 
viduals ; but the constitution of the United 
States declares that “ no state sliall, with¬ 
out the consent of congress, enter into 
agreement or compact with another state, 
or with a foreign Dower.” See 11 Pet. 1, 
186; 8 Wheat. 1 ; B&ldw. 60. 

COMPANIONS. In French Law. 
A general term, comprehending all persons 
who compose the crew of a ship or vessel. 
Pothier, Mar. Contr. n. 163. 

COMPANY. An association of a num¬ 
ber of individuals for the purpose of carry¬ 
ing on some legitimate business. 

This term is not synonymous with partnership, 
though every such unincorporated company Is a 
partnership. Usage has reserved the term to as¬ 
sociations whose members are In greater number, 
their capital more considerable, and their enter- 

E rises greater, either on account of their risk or 
nportapce. 

When these companies are authorized by the 
government, they are known by the name of cor¬ 
porations. 

The proper signification of the word 
"company” when applied to a person en¬ 
gaged in trade, denotes those united for the 
same purpose or in a joint concern. It is 
commonly used in this sense or as indicat¬ 
ing a partnership. 83 Me. 52. 

Sometimes the word is used to represent 
those members of a partnership whose 
names do not appear in the name of the 
firm. See 12 Toullier 97. 

See Holding Corpora tion;A Kt> f and Com 
pany. 


COMPARATIVE NEGLIGENCE. 
That doctrine in the law of negligence 
by which the negligence of the parties is 
compared in theaegreeof "slight,” "ordi¬ 
nary,” and “ gross ” negligence, and a recov¬ 
ery permitted notwithstanding the contrib¬ 
utory negligence of the plaintiff, when the 
negligence of the plaintiff is alight and the 


negligence of the defendant gross, but re¬ 
fused when the plaintiff has been guilty of 
a want of ordinary care contributing to hi* 
injury : or when the negligence of the de¬ 
fendant is not gross, but only ordinary or 
slight when compared under the circum¬ 
stances of the case with the contributory 
negligence of the plaintiff. A. & E. Encyc 
103 Ill. 512 ; 115 id. 358 ; 82 id. 198 ; Wliart. 
Neg. § 334. See Negligence. 

COMPARISON OF HANDWRIT¬ 
ING. See Handwriting.. 

COMP ATI HTL It Y. Such harmony be¬ 
tween the duties of two offices that they 
may be discharged by one person. 

COMPEARANCE. In Scotch Prac¬ 
tice. Appearance ; an appearance made for 
a defendant; an appearance by counsel. 
Bell; Black. 

COMPENSACION. In Spanish Law. 
The extinction of a debt by another debt of 
equal dignity between persons who have 
mutual claims on each other. 

COMPENSATIO CRIMINIS. The 

compensation or set-off of one crime against 
another: for example, in questions of 
divorce, where one party claims the divorce 
on the ground of adultery of his or her 
companion, the latter may show that the 
complainant lias been guilty of the same 
offence, and, having himself violated tin- 
contract, cannot complain of its violation on 
the other side. This principle is incorpo¬ 
rated in the codes of most civilized nation^. 
See 1 Hagg. Cons. 144 ; 1 Hagg. Eccl. 714 
2 Paige, Ch. 108 ; 2 I). & B. 64 ; Bishop. 
Marr. & D. §§ 393, 394. 

COMPENSATION (Lat. compendere . 
to balance). In Chancery Practice. 
Something to be done for or paid to a jxt 
son of equal value with something of which 
he has been deprived by the acts or negli 
gence of the party so doing or paying. 

When a simple mistake, not a fraud 
effects a contract, but does not change its 
essence, a court of equity will enforce it, 
upon making compensation for the error. 

“ The principle upon which courts of equity 
act,” says Lord Chancellor Eldon, "is by 
all the authorities brought to the true 
standard, that though the party had not a 
title at law, because he had not strictly 
complied with the terms so as to entitle him 
to an action (as to time, for instance), yet 
if the time, though introduced (as some 
time must be fixed, where something is 
be done on one side, as a consideration for 
something to be done on the other), is not 
the essence of the contract, a materi i' 
object, to which they looked in the In si 
conception of it, even though the lapse of 
time has not arisen from accident, a court 
of equity will compel the execution of tlw* 
contract upon this ground, that one party 
is ready to perform, and that the other may 
have a performance in substance if he will 
permit it;” 13 Ves. Ch. 287. See 10 id. 505 : 

13 id. 73, 81. 426 ; 6 id. 575 ; 1 Cox, Ch. • r >0. 

In Civil Law. A reciprocal liberation 
between two persons who are both crediloi - 
and debtors of each other. Est debiti et 
crediti inter se contributio. Dig. 10. 2. 1. 

It resembles in many respects the common-law 
aet-off. The principal difference is that a set-off 
must be pleaded to be effectual; whereas com¬ 
pensation Ib effectual without any such plea. See 
2 Bouvier, Inst. n. 1407. 

It may be legal, by way of exception . or 
bv reconvention; 8 La. 158; Dig. 16. 2; 
Code, 4. 31; Inst. 4. 6. 30 ; Burge, Suret. b. 

2, c. 6, p. 181. 

It takes place by mere operation of law, 
and extinguishes reciprocally the two debts 
as soon as they exist simultaneously, to the 
amount of their respective sums. It takes 
place only between two debts having 
equally for their object a sum of money, or 
a certain quantity of consumable things 
of one and the same kind, and which are 
equally liquidated and demandable. It 
takes place whatever be the cause of the 
debts, except in case, first, of a demand of 
restitution of a thing of which the owner 
has been unjustly deprived; second, of a 
demand of restitution of a deposit and a 
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Kvan for use ; thini , of a debt which has for 
its cause aliments declared not liable to 
soiiuro. La. Civ. Code 2203-2208. See 11 
La, Ann 520 ; 16 id. 181. 

As to taking property, see Eminent Do¬ 
main. 

In Criminal Law. Recrimination, 
which see. 

is'e Ji'st Oomi’knsatu’V Insurance. 

COMPENSATORY DAMAGES. 
Doctrine Of. A iwgligrnt defender is 
answerable only for the direct, proximate, 
and natural results of his art, and not for 
secondary, remote, and speculative datnapc 
to another party. For example, however 
severe the grief may be of the friends and 
relatives of the victim cf a catasironhe, they 
can ordinarily maintain no common-law 
action for damages on that account. 74 
N H 464-5 

Measure of. The proper measure of 
* l omjH’nsatory damages’’ is i lie pecuniary 
lass suffered by the parties entitled to the 
sum to be recovered, without solatium for 
distress of mind. 100 Ky. 425. oS S. W. S5’2. 

“Comp« ns&tory damages” are those nl- 
h.wod as a recompense for the inhiry actually 
r reived. 86 Kv. 3S3; 5 S. \V. 87.3 ; 72 S. YV. 
312. 

COMPERTORIUM. In the Civil 
Law. A judicial inquest by delegates or 
commissioners to find out and relate the 
truth of a cause. Wharton. 

COMPERUTT AD DIEM (Lat. he 
appeared at the day). 

In Pleading. A plea in bar to an action 
of debt on a bail bond. The usual replica¬ 
tion of this plea is, nuf tiel record: that 
there is not any such record of appearance 

of the said-. For forms of this plea, see 

5 Wentworth 470; Lully, Entr. 114; 2 
Chit. PI. 527. 

When the issue is joined on this plea, the 
trial is by the record. See 1 Taunt. 23 ; 
Tidd, Pr. 239. And see, generally, Corny ns, 
Dig. Pleader (2 W. 31); 7 B. & C. 478. 

COMPETENCY. The legal fitness or 
ability of a witness to be heard on the trial 
of a cause. That quality of written or 
other evidence which renders it proper to 
be given on the trial of a cause. 

There Is a difference between competency and 
credibility. A witness maybe competent, ami. on 
examination, his story may be so contradictory and 
improbable that he may not be believed : on the con¬ 
trary, he may . e incompetent, and yet be perfectly 
credible if he were examined. 

The court are the sole judges of the com¬ 
petency of a witness, and may, for the pur¬ 
pose of deciding whether the’witness is or 
is not competent, ascertain all the facts 
necessary to form a judgment; 1 Greenl. 
Ev. g 426. 

Prima facie every person offered is a com¬ 
petent w itness, and must be received, un¬ 
less his incompetency appears ; 9 State Tr. 
652. 

In Frenca Law. The right in a court 
to exercise jurisdiction in a particular case : 
as, where the law gives jurisdiction to the 
court when a thousand francs shall be in 

dispute, the court is competent if the sum 
demanded is a thousand francs or upwards, 
although the plaintiff may ultimately re¬ 
cover less. 

COMPETENT. Able, fit, qualified ; 
authorized or capable to act. Abb. L. Diet. ; 
as competent court; 1 C. P. D. 176; com¬ 
petent evidence; 1 Lea 604 ; competent per¬ 
sons, 5 Ad. & El. 75; competent clerk, 27 
Mis. 398. 

COMPETENT EVIDENCE. That 
which the very nature of the thing to be 
proven requires, as the production of a writ¬ 
ing where its contents are the subject of 
inquiry. 1 Lea 504 ; 1 Greenl. Ev. § 2. See 
Evidence. 

COMPETENT WITNESS. One who 

is legally Qualified to be heard to testify in 
a cause. In Kentucky, Michigan, and Mis¬ 
souri, a will must be attested, for the pur¬ 
pose of passing lands, by competent wit¬ 
nesses ; but. in Kentucky, if wholly written 


by the testator, it need not be so attested. 
See Witness, 

COMPETITION. The act or pro¬ 
ceeding of striving fur something that is 
sought by another at the same time; or 
contention of two or more for the same object 
or for superiority, rivalry, ns between aspir¬ 
ants for honors or for advantage in business. 
Thornton, Slier. Anti-Tr. Act 333, quoting 
Stand. Diet. In trade, the act or proceeding 
of striving for trade that is sought by another 
at the same time. Id. Whatever restrains 
trade in & particular line, restrains compe¬ 
tition in that line. Id., citing 97 Mo. App. 
64 ; 173 Mo. 356. See Holding Cob pobation 

COMPETITION, UNFAIR. Unfair 
compi tit ion ron>i>ls issenlially in the conduct 
of a trule or business in such a manner that 
there is an express or implied representation 
that the pent Is or business of one man are the 
gr<ds <r lu>ir.<ss of another. 28 A. & E. 
Envy. L. (2nd cd.), 345. 

COMPETITION,UNFAIR METH 

ODS OF. Words not defined by statute 
('/. Sherman Act) nnd the exact meaning is 
in dispute. It is for the courts, not the com¬ 
mission. ultimately to determine as matter 
of law what t hev inelude. They arc clearly 
inapplicable 1o practices never heretofore 
regarded as opposed to good morals because 
characterized by deception, bad faith, fraud 
or oppression, *or as against public policy 
because of their dangerous tendency unduly 
to i'ii.(hr ci n politic n or create monopoly. 
257 1*. S. 153, quoting 253 U. S. 427. 

The question of what is unfair competition 
in business must be determined with particu¬ 
lar reference to the character and circum¬ 
stances of the business. 248 U. S. 236. 

COMPILATION. A literary produc¬ 
tion composed of the works of others and 
arranged in a methodical manner. 

A compilation requiring, in its execution, 
taste, learning, discrimination, and intel¬ 
lectual labor, is an object of copyright 
(q. v.); as, for example. Bacons Abridg¬ 
ment. Curtis, Copyr. 186. A compilation 
consists of selected extracts from different 
authors; an abridgment is a condensation 
of the views of an author ; 4 McLean 814. 

COMPLAINANT. One who makes a 
complaint. A plaintiff in a suit in chan¬ 
cery is so called. 

COMPLAINT. In Criminal Law. 

The allegation made to a proper officer that 
some person, whether known or unknown, 
has been guilty of a designated offence, with 
an offer to prove the fact, and a request 
that the offender may be punished. It is a 
technical term, descriptive of proceedings 
before a magistrate. 11 Pick. 436. See 16 
Me. 117. 

To have a legal effect, the complaint 
must be supported by such evidence as 
shows that an offence has been committed 
and renders it certain or probable that it 
was committed by the person named or 
described in the complaint. 

The fact that a complaint is drawn in 
flagrant disregard of the rules of pleading 19 
not sufficient to Bupporta demurrer thereto, 
if the allegations are susceptible of a con¬ 
struction that will support the action : 18 
N. Y. 9. 758. 

In Practice. The name given in New 
York and other states to the statement of 
the plaintiff's case which takes the place 
of the declaration in common-law pleading. 

COMPOS MENTIS. See Non Compos 
Mentis. 

COMPOSITION. An agreement, made 
upon a sufficient consideration, between a 
debtor and creditor, br which the creditor 
accepts part of the debt due to him in satis¬ 
faction of the whole. See Compounding a 
Felony. 

A composition deed executed by a debtor 
and his creditors in due form, operates as a 
settlement of the original claims of such 
creditors and supersedes the cause of action 
thereon, the rights and remedies of the 
parties being determined thereafter by the 
new agreement; 48 Minn. 817. An oral 


agreement between several creditors and 
their debtor to compound and discharge 
their claims is valid ; 73 Hun 66 ; 86 N. Y. 
189. In an action upon a composition 
agreement, any creditor being a party 
thereto may bring a neverftl action for 
damages for breach thereof ; 56 N. W. Rep. 
(Minn.) 852. 

COMPOSITION OF MATTER. A 

mixture or chemical combination of ma¬ 
terials. The term is used in the act of con¬ 
gress, July 4, 1886, § 6, in describing the 
subjects of patents. It may include both 
the substance and the process, when the 
compound is new. 

COMPOUND INTEREST. Interest 
upon interest; for example, when a sum of 
money due for interest is added to the prin¬ 
cipal, and then bears interest. This is not, 
in generul, allowed. See Interest. 

COMPOUNDER. In Louisiana. He 

who makes a composition. 

An amicable compounder is one who has 
undertaken by the agreement of the parties 
to compound or settle differences betwpen 
them. La. Code of Pract. art. 444. 

COMPOUNDING A FELONY. The 

act of a party immediately aggrieved, who 
agrees with a thief or other felon that he 
will not prosecute him, on condition that 
he return to him the goods stolen, or who 
takes a reward not to prosecute. See 2 
Harr. 532; 51 Ill. 234; 39 Ga. Go. 

This is on offence punishable by fine and 
imprisonment, and at common law ren¬ 
dered the person committing it an acces¬ 
sary ; Hawk. PI. Cr. 125. And a convic¬ 
tion may be had though the person guilty 
of the original offence has not been tried ; 
97 Ala. 72. A failure to prosecute for an 
assault with an intent to kill is not com¬ 
pounding a felony ; 29 Ala. N. s. 628. The 
accepting of a promissory note signed by a 
party guilty of larceny, as a consideration 
tor not prosecuting, is sufficient to con¬ 
stitute tne offence ; 16 Mass. 91 ; and the 
offence is committed although the con¬ 
sideration is for another than the one mak¬ 
ing the agreement; 58 la. 121. The mere 
retaking by the owner of stolen goods is no 
offence, unless the offender is not to be 
prosecuted; Hale, PL Cr. 546; 1 Chit. Cr. 
Law 4 ; Clarke, Cr. L. 329 ; 16 III. 93 ; 51 id. 
234. 

The compounding of misdemeanors , as it 
is also a perversion or defeating of public 
justice, is in like manner an indictable 
offence at common law; 18 Pick. 440 ; 5 
East 301 ; 111 Pa. 14; 47 Conn. 221. But 
the law will permit a compromise of any 
offence, though made the subject of a crim¬ 
inal prosecution, for which the injured 
party might recover damages in an action. 
But, if the offence is of a public nature, no 
agreement can be valid that is founded on 
the consideration of stifling a prosecution 
for it ; 0 Q. B. 308 ; 0 id. 371 ; 2 Benn. & 
H. Lead. Cr. Cas. 258, 202 ; 6 Wis. 42 ; 27 
Mich. 293 ; 42 la. 049; 30 Me. 105; 13 
Pick. 440. 

In Ahe United States, compounding a 
felony is an indictable offence, and no ac¬ 
tion can be supported on any contract of 
which such offence is the consideration in 
whole or in part ; 16 Mass. 91 ; 18 Pick. 440 ; 
5 Vt. 42 ; 9 id. 23 ; 5 N. H. 553 ; 2 South. N. 
J. 578; 13 Wend. N. Y. 592 ; 6 Dana 338. 
A receipt in full of all demands given in 
consideration of stifling a criminal prose¬ 
cution is void ; 11 Vt. 252. 

COMPRA Y VENTA (Span.). Buy¬ 
ing and selling. The laws of contracts aris¬ 
ing from purchase and sale are given very 
fully in Las Partidas, part 3, tit. xviii. II. 
56. 

COMPRINT. The surreptitious print¬ 
ing of the copy of another to the intent to 
make a gain thereby. Strictly, it signifies 
to print together. There are several 
statutes in prevention of this act. Jacob ; 
Cowel. 

COMPRIVIGNI (Lat.). Step-brothers 
or step-sisters. Children who liave one 
parent, and only one, in common. Cal- 
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The Comptroller of the Currency shall 
make an annual report to Congress, (at the 
commencement of ita eassion). Id., 333. 
See Comptroller. 

COMPULSION. Forcible inducement 
to the commission of an act. 

Acts done under compulsion are not, in 
general, binding upon a party ; but when 
a is oompeBed by lawful authority to 
do that which he ought to do { that com¬ 
pulsion does not affect the validity of the 
act; as, for example, when a court of com¬ 
petent jurisdiction compels a party to exe¬ 
cute a deed, under the pain of attac h m e nt 
for contempt, the grantor cannot object to 
It on the ground of compulsion. But if 
the court compelled a party to do an not 
forbidden by law, or had not jurisdiction 
over the parties or the subject-matter, the 
act done by such compulsion would be 
void. See Coercion ; Duress^ Constraint 

COMPULSORY INSURANCE. See 
Insurance. 

COMPULSORY PILOTAGE. See 

Pllotaqe. 

COMPULSORY SCHOOL ATTEN¬ 
DANCE ACTS. Statutes making it 
compulsory upon the parent, guardian, or 
other person having the custody and control 
of children to send them to public or private 
schools for longer or shorter periods, during 
certain years of the life of such children. 

The Question which often arises in refer¬ 
ence to such laws is whether such acta are 
unauthorized invasions of the natural rights 
of the parent. It has been said, the natural 
rights of the parent to the custody and 
control of his infant child are subordinate 
to the power of the State and may be 
restricted and regulated by municipal laws. 
One of the most important natural duties 
of the parent is his obligation to educate 
his child, and this duty he owes not to the 
child only, but to the commonwealth. If he 
neglects to perform it, or wilfully refuses to 
do so, he may be coerced by law to execute 
such civil obligation. 157 Ind. 329-330. 

COMPULSORY SERVICE. See In¬ 
voluntary Servitude ; Peonage. 


COMPURGATOR. One of several 
neighbors of a person accused of a crime or 
charged as a defendant in acivil action, who 
appeared and swore that they believed him 
on hia oath. 3 Bla. Com. 341. 

Formerly, when a person wrs accused of a crime, 
or sued In some kinds of civil actions, he might 
purge himwAif upon oath of the accusation made 
against him, whenever the proof was not the most 
clear and positive ; and If upon his oath he declared 
himself Innocent, he was absolved. 

This usage, so eminently calculated to encourage 
perjury by Impunity, was soon found tp be danger¬ 
ous to the public safety. To remove this evil, the 
laws were changed, by requiring that the oath 
should be administered with the greatest solemnity ; 
but the form was soon disregarded, for the mind be¬ 
came easily familiarized to those ceremonies which 
at first Imposed on the Imagination, and those who 
cared not to violate the truth did not hesitate 
to treat the form with contempt. In order to 

S ve a greater weight to the oath of the accused, 
e law was again altered so as to require that the 
accused should appear before the judge with a cer¬ 
tain number of his neighbors, who were freeholders 
of the hundred, who should swear that they believed 
the accused had sworn truly. This new species of 
vltnenea were called compurgators. If It was not 
his first offence or if his compurgators did not agree 
to make the oath, he was put to the ordeal ( q . v.). 
The origin of the system Ilea hack in the history of 
the Teuton race. It is said still to survive In the 
practice of the criminal courts by which an accused 
person Is allowed to call witnesses as to his char¬ 
acter. as a defence, while the prosecution Is not al¬ 
lowed to traverse their testimony. Inderwick, The' 
King s Peace. 

The number of compurgators varied according to 
the nature of the charge and other circumstances. 
Bee Du Cange, Juramentum • 8 pel man, Qloes. 

Assart*. ; Tcrmes de la Lty ; 8 Bla. Com. 841-848. 

COMPUTATION. The account and 
construction of time by rule of law, as dis¬ 
tinguished from any arbitrary construction 
erf parties; as, of how many days a month 
shall consist; on what day a lease whall be 
■aid to commence and end ; what days shall 
be included or not in the times of notices, 
rules of court, Ac. 


COMPUTATION OP TIME. The 

rule in regard to the “computation of time" 
is that wnen the computation in to be made 
from on act done, the day in which the act 
was dono must be included ; but when the 
computation is to be from the day itself, 
and not from the Act done, then the day in 
which the act was done must be excluded. 

12 Bush (Ky.) 403. 

COMPUTUS (Lat. computare , to ac¬ 
count). A writ to compel a guardinn, 
bailiff, receiver, or accountant, to yield up 
his aocounts. It if founded on the stat. 
Westm. 2, cap. 12 ; Reg. Orig. 135. 

CONCEAL. To withhold ^ or keep 
secret mental facts from another’s knowl¬ 
edge, as well as to hide or secrete physical 
objects from sight or observation. 67 Me. 

839. _ 

CONCEALED WEAPONS. As to va¬ 
lidity of statutes against carrying concealed 
deadly weapons, see 8 Am. Rep. 22 ; 14 td. 
880; ARMS. Weapon. 

CONCEALERS. Such as find out con- | 
cealed lands; that is, lands privily kept 
from the king by common persons having 
nothing to show for them. They are called 
4 ‘a frouWesome, disturbant sort of men; 
turbulent persona .” Cowel. 

CONCE ALMENT. The improper sup¬ 
pression of any fact or circumstance by 
one of the parties to a contract from the 
other, which in -justice ought to be known. 

The omission by an applicant for insur¬ 
ance preliminarily to state facts known 
to him, or whioh he is bound to know, 4 
material to the risk proposed to be insured 
against, or omission to state truly the facts 
expressly inquired about by the under¬ 
writers to whom application for insurance 
is mad e, whether the same are or are not 
material to the risk. 

Concealment, when fraudulent, avoids a 
contract, or renders the party using it liable 
for the damage arising in consequence 
thereof: 7 Mete. 252 ; 16 Me. 80; 2 Ill. 344; 

3 B. & C. 605 ; 10 Cl. & F. 034 ; 12 Cush. 
416. But it must have been of such facts 
as the party is bound to communicate; 
Webb, Poll. Torts 3G8; 3 E. L. & Eq. 17; 

3 Conn. 413; 5 Ala. N. S. 5UG ; 5 Pa. 
467 ; 8 N. H. 463; 1 Dev. 351; 18 Johns. 
403; 6 Humphr. 36. A concealment of 
extrinsic facts is not, in general, fraudu¬ 
lent, although peculiarly within the knowl¬ 
edge of the party possessing them; 2 
Wheat. 195; 1 Baldw. 331 ; 14 Barb. 72 ; 2 
Ala. N. a 181. But see 1 Miss. 72 ; 1 Swan 
54; 4 M'Cord 169. And the rule against the 
concealment of latent defects is stricter in 
the case of personal than of real property ; 
6 Woodb. & M. 358 ; 3 Campb. 508 ; 3 Term 
759. 

A failure to state facts known to an in¬ 
surer, or his agent, or which he ought to 
know, since these he will be presumed to 
know, or which lessen the risk, for that 
only is material which tends to increase 
the risk, in the absence of express stipu¬ 
lation, and where no inquiry* is made, is 
no conc ealm ent; May, Ins. § 207 ; 16 Ohio 
834. 

Where there is confidence reposed, con¬ 
cealment becomes more fraudulent ; 9 B. 
A C. 577 ; 4 Met©. 881. 

See, generally, 2 Kent 482; Deceit ; 
Misrepresentation; Representation. 

CONCERT OF EUROPE. The 

term “Concert of Europe” has been com¬ 
monly applied, since the Congress of Vienna 
(1814-1815) to the European powers consult¬ 
ing or acting together in questions of com¬ 
mon interest. Enoy. Brit. 

Tsar Alexander 1 and hiB fellow monarchs 
sought to achieve peace by means of the 
European agreements framed at the time of 
[the downfall of Napoleon, in the early part 
<of the 19th century. These agreements con¬ 
stituted a “Concert of Europe," which for¬ 
mally recognised that the various nations of 
Europe were united as one family by ties of 
religion, institutions, and culture, which 
solemnly pledged its members to the preser¬ 


vation df “public peace, the tranquility of 
Elites, the inviolability of possessions, and 
the faith of treaties." The “Concert of 
Europe" in theory embraced :dl the Christian 
states of the entire Continent, but in practice 
it wan dominated and directed by five Great 
Powers— Austria, Russia, Prussia, Great 
Britain, and France. It eamo to grief 
through its own inability to reconcile the 
principles of international peace and the, 
sanctity of treaties with the maintenance of 
order and tranquility within the several 
sovereign states. Hayes. II. Pol- & Soc. 
IliAt. of Mod. Eur. 679. 

CONCES8I (Lat. I have granted). A 
term formerly used in deeds. 

It is a word of general extent, and is 
said to amount to a grant, feoffment, lease, 
release, and the like ; 2 Sound. 06; Co. 
Lltt. 801,802 ; Dane, Abr. Index; SWhart. 
278. 

It has been held in a feoffment or fine to 
imply no warranty; Co. Litt, 384 ; 4 Co. 
80 ; Vaughan’s Argument in Hayes v. 
EHckersteth, Vaughan 120 ; Butler s note, 
Co. Litt. 384. But see 1 Freem. 339, 414. 

CONCESSIMU8 (Lat. we have gran ted). 
A term used in conveyances. It created a 
joint covenant on the part of the grantors. 
5 Co. 16 ; 3 Kebl. 617 ; Bacon, Abr. Cove¬ 
nant. 

CONCESSION. A grant. The word 
is frequently used in this sense when applied 
to grants made by the French and Spanish 
governments in Louisiana. 

CONCESSOR. A grantor. 

CONCILIUM. A council. 

CONCILIUM REGIS. A tribunal 
which existed in England during the times 
of Edward I. and Edward II., composed of 
the judges and sages of the law. To them 
were referred cases of great difficulty. Co. 
Litt. 304. 

CONCLUSION (Lat. con clavdere, to 
shut together). The close ; the end. 


In Pleading. In Declarations. That 
part which follows the statement of the 
cause of action. In personal or mixed 
actions, where the object is to recover 
damages, the conclusion is, properly, to the 
damage of the plaintiff, etc. Comyns, Dig. 
Pleader, c. 84; 10 Co. 1156. And see 1 M. 
A S. 286; Damages. 

The form was anciently, in the King’s 
Bench, 4 ‘To the damage of the said A B, 
and thereupon he brings suit; ’’ in the Ex¬ 
chequer, “To the damage,” etc., 44 whereby 
he is the less able to satisfy our said lord the 
king the debts which he owes his said 
majesty at his exchequer, and therefore he 
brings nis suit;” 1 Chit. PI. 356-858. It is 
said to be mere matter of form, and not 
demurrable; 7 Ark. 282. 

In Pleas. The conclusion is either to the 
country —which must be the case when an 
issue is tendered, that is, whenever the 
plaintiff’s material statements are con¬ 
tradicted—or by verification, which must 
be the case when new matter is introduced. 
See Verification. Every plea in bar, it is 
said, must have its proper conclusion. All 
the formal parts or pleadings have been 
much modified bv statute in the various 
states and in England. 

In Practice. Making the last argument 
or address to the court or jury. The party 
on whom the onus probanai is cast, in 
general, has the conclusion. 

In Remedies. An estoppel; a bar; the 
act of a man by which he has confessed a 
matter or thing which he can no longer 
deny. 

For example, the sheriff Is concluded by his 
return to a writ; and, therefore, If upon a capias 
he return cepi corpus , he cannot afterwards show 
that he did not arrest the defendant, but la con¬ 
cluded by his return. See Flowd. 878 b; 8 Thomas, 
Co. Litt. 800. 


is cast, in 


CONCLUSION TO THE COUN¬ 
TRY. In Pleading. The tender of an 
issue for trial by a jury. 
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When on toeue Is tendered by the defendant, 
it la u follows: “ And of this the said C D puts 
himself upon the country.” When tendered by the 
plaintiff, the formula la, “ And this the said A B 
prays may be Inquired of by the country." It Is 
held, however, that there Is no material difference 
between these two modes of expression, and that If 
the one be substituted for the other the mistake Is 
unimportant; 10 Mod. 1W. 

When there is an affirmative on one side 
and a negative on the other, or vice versa, 
the conclusion should be to the country; 

2 Saund. 189; 2 Burr, 1022 ; 18 Johns. 267. 
So it is though the affirmative and negative 
be not in express words, but only tanta¬ 
mount thereto ; Co. Litt. 128 a ; 1 Saund. 
103 ; 1 Chit. PI. 592 i Com. Dig. Pleader, E, 
32. 

CONCLUSIVE. Shutting up a matter ; 
shutting out all further evidence; not 
admitting of explanation or contradiction ; 
putting an end to inquiry ; final ; decisive. 

CONCLUSIVE EVIDENCE. That 

which cannot be controlled or contradicted 
by any other evidence. 

Evidence which of itself, whether contra¬ 
dicted or un contradicted, explained or un¬ 
explained, is sufficient to determine the 
matter at issue. 6 Lond. L. Mag. 873. 

CONCLUSIVE PRESUMPTION. 
A rule of law determining the quantity of 
evidence requisite for the support of a par¬ 
ticular averment which is not permitted to 
be overcome by any proof that the fact is 
otherwise. 1 Greenl. Ev. § 15. Thus, for 
example, the possession of land under claim 
of title for a certain period of time raises 
a conclusive presumption of a- giant. See 
Presumption. 

In the civil law, such presumptions are 
said to be Juris et dejure. 

CONCORD. An agreement or supposed 
agreement between the parties in levying a 
fine of lands in which the deforciant (or De 
who keeps the other out of possession) ac¬ 
knowledges that the lands in question are 
the right of complainant; ana from the 
acknowledgmentor admission of right thus 
made, the party who levies the fine is called 
the cognizor, and the person to whom it is 
levied, the cognizes. 2 Bla. Com. 850; 
Cruise, Dig. tit. 35, c. 2, § 33 ; Comyns, Dig. 
Fine(E t 9). 

CONCORDAT. A convention; a pact; 
an agreement. The term is generally con¬ 
fined to the agreements made between inde¬ 
pendent governments, and most usually 
applied to those between the pope and some 
prince. 

CONCUR ARIA. A fold, pen or place 
where cattle lie. Cowel; Wharton. 

CONCUBEANT. Lying together. 
Wharton. 

CONCUBINAGE. A species of mar¬ 
riage which took place among the ancients, 
ana which is yet in use in some countries. 
See Concubinatus. 

The act or practice of cohabiting, in sexual 
commerce, without the authority of law or 
a legal marriage. See 1 Brown, Civ. Law 
80 ; Merlin, Rep.; Dig. 32. 49. 4 ; 7. 1, 1; 
Code, 5. 27. 12. 

CONCUBINATUS. A natural mar- 


the wife concurs with her husband’s 

finrl /llatma A la/Va /\<vtAv 4liAm * 


CONCURRENCE. In French Law. 

The equality of rights or privileges which 

several persons have over the same thing ; 
as, for example, the right which two judg¬ 
ment-creditors, whose judgments were 
rendered at the same time, have to be paid 
out of the proceeds of real estate bound by 
them. Diet, de Jur. 

CONCURRENT. Running together ; 
having the same authority ; thus, we say, 
a concurrent com jideration occurs in the 
case of mutual.promises ; such and such 
courts have concurrent jurisdiction,—that 
is, each has the same jurisdiction. 

Cortcurrent vrrita. Duplicate originals, 
or several writs running at the same time 
for the same purpose, for service on or 
arrest of a person, when it is not known 
where he is to be found ; or for service on 
several persons, as when there are several 
defendants to an action. Mozley & W. 
Diet. 

Concurrent Power. In § 2 of the 
Eighteenth Amendment to the Constitution 
of the U. S. : Coneurrent power between 
Congress and the States does not mean joint 
power, nor the approval by the States of 
congressional legislation, nor its dependency 
upon state action or inaction. 253 U. S. 387. 
The right of each (Congress and the States) 
to act with respect to a particular subject- 
matter separately and independently. Id. 
396 n. Con Ira (to the definition of separate 
and independent action, and, in case of 
conflict, that that of Congress is supreme) : 
Action in conjunction, contribution of effort, 
harmony of action, not antagonism. 253 
U. S. 397, Justice Me Kenna dissenting. A 
concurrent power excludes the idea of a 
dependent power. I c/., quoting Justice 
Me Lean in 7 How. 283, 399. el seq. 

CONCURRENT INSURANCE. To 

be “concurrent” the “insurance” must oper¬ 
ate at the same time, upon the same property, 
and look to the indemnity of the* insured in 
case of its loss or destruction from casualty 
insured against. It is not necessary for the 
two policies to have insured the property 
to the same extent and in the same way. 
101 Ky. 725, 171 S. W. 407 

CONCURRENT PROMISES. Mu¬ 
tual promises are said to be “concurrent” 
where both promises are mutually dependent: 
Thus, where A. agrees to sell property to B., 
neither can sue the other without showing 
that he has performed or is ready to perform 
his part of the contract. R. & L. Diet.; 
Leake Cont. 344 et seq. 

CONCURSO. In Civil Law. The 

litigation or opportunity of litigation between 
various creditors, each rimming, it may be 
adversely to one another, to share in a fund 
or an estate ; the object being to assemble 
in one accounting all the claimants on th** 
fund. It is usual in cases of insolvency and 
injunction against a debtor's further trans¬ 
actions. 6 Am. & Eng. Ency. 2nd cd., 434. 
The suit t’n concurso is a remedy provided 
by state law’s, to enable creditors to enforce 
their claims against a debtor. Id.; 2 La. 
355. 


CONDEMNATIO. See Formula. 

CONDEMNATION. The sentence of 
a competent tribunal which declares a ship 
unfit for service. This sentence may be 
re-examined and litigated by the parties 
interested in disputing it; 5 Esp. 66 ; Abb. 
Sh. 15 ; 30 L. J. Ad. 146. 

The judgment, sentence, or decree by 
which property seized and subject to for¬ 
feiture for an infraction of revenue, navi¬ 
gation, or other laws is condemned or for¬ 
feited to the government. 8ee Captor. 

The sentence or judgment of a court of 
competent jurisdiction that a ship or vessel 
taken as a prize on the high seas was liable 
to capture, and was properly and legally 
captured and held as prize. 

Some of the grounds of capture and con¬ 
demnation are : violation of neutrality in 
time of war; 2 Gall 281 ; carrying contra¬ 
band gobds; 6 Wall. 1, 28; 3 id. 514. 
breach of blockade; id. 28, 170; id. 603. 

By the general practice of the law of 
nations, a sentence of condemnation is at 
present generally deemed necessary in order 
to divest the title of a vessel talcen as a 
prize. Until this has been done, the orig¬ 
inal owner may regain his property, al¬ 
though the ship may have been in posses¬ 
sion of the enemy twenty-four hours, or 
carried infraprceeidia ; Hall, Int. L. 417 ; 

1 Rob. 139 ; 8 id. 97, n.; Carth. 423 ; 1 Kent 
101-104; 10 Mod. 79; 4 Wheat. 208 ; Vattel, 
b. 8, ch. 14, §218; 2 Dali. 1, 2, 4; 8 Cra. 
226 ; Marsh. Ins. 402. A sentence of con¬ 
demnation is generally binding every¬ 
where ; Marsh. Ins. 402; 3 Kent 108; 3 
Wheat. 246 ; 4 Cra. 434. But see 1 Binn. 
299, n.; 7 Bingh. 495. Title vests completely 
in the captors, and relates back to the time 
of capture ; 2 Russ. & M. 35 ; 15 Ves. 139. 

Confiscation is the act of the sovereign 
against a rebellious subject; condemnation 
as prize is the act of a belligerent against 
another belligerent. The former may be 
effected by such means as the sovereign 
througli legal channels may please to adopt; 
the latter can be made only in accord an oe 
with principles recognized in the common 
jurisprudence of the world. Both are in 
rem; but confiscation recognizes the title 
of the original owner, while in prize the 
tenure of the property is qualified, provi¬ 
sional and destitute of absolute ownership; 
14 Ct. Cls. 14. 

The condemnation of prize property 
while lying in a neutral port or the port 
of an ally is valid ; 13 How. 498. Contra , 
in England ; 5 Rob. 285. 

See Blockade. 

The word is in general use in connection 
with the taking of land under the right of 
eminent domain, q. v. The condemnation 
of lands is but a purchase of them in in- 
vitum , and the title acquired is but a quit 
claim ; 31 Cal. 215. 

In Civil Law. A sentence or judgment 
which condemns some one to do, to give, 
or to pay something, or which declares that 
his claim or pretensions are unfounded. 

The word Is used Ln this sense by common-lsw 
lawyers also; though It Is more usual to say convic¬ 
tion, both In civil and criminal cases; 8 Bla. Com. 
291. It Is a maxim that no man ought to be con¬ 
demned unheard and without the opportunity of 
being heard. 


riage, as contradistinguished from the ju&tce 
nupttoe , or juetum matrimonium , the civil 
marriage. 

The concubinatus was the only marriage which 
those who did not enjoy the Jut connubii could con¬ 
tract. Although this natural, marriage was author¬ 
ized and regulated by law, yet It produced none of 
those important rights which flowed from the civil 
marriage—such as the paternal power, etc.; nor was 
the wire entitled to the honorable appellation of 
mater-familial, but was designated by the name of 
coneubina. After the exclusive and aristocratic 
rules relative to the connubium had been relaxed, 
the concubinatus fell Into disrepute; and the law 
permitting It was repealed by a constitution of the 
Emperor Leo the Philosopher, In the year 880 of the 
Christian era. 8ee Patxr-families. 

CONCUBINE. A woman who coha¬ 
bits with a man as his wife, without being 
married. 

CONCUR. In Louisiana. To claim 
a part of the estate of an insolvent along 
with other claimants. 6 Mart. Ia. N. 8. 480 ; 


CONCUSSION. In Civil Law. The 
unlawful forcing of another by threats of 
violence to give something of value. It 
differs from robbery in this, that in robbery 
the thing is taken by force, while in con¬ 
cussion it is obtained by threatened vio¬ 
lence. Heineccius, Lee. El. § 1071. 

CONDEDIT. In Ecclesiastical Law. 
The name of a plea entered by a party to 
a libel filed in the ecclesiastical court, in 
which it is pleaded that the deceased made 
the will which is the subject of the suit, 
and that he was of sound mind. 2 Eccl. 
438 ; 6 id. 481. 

CONDEMN. To sentence; to adjudge. 
8 Bla. Com. 201. 

To declare a vessel a prize. To declare a 
vessel unfit for service. 1 Kent 102 ; 6 Eep. 
65. 


CONDEMNATION PROCEED¬ 
INGS. A condemnation proceeding is a 
suit even though the condemning corporation 
may be free to decline to take the property 
after the valuation, it being charged witn 
costs in case it elects not to take. 204 U. S. 
57°. 

In condemnation proceedings the word 
plaintiff and defendant can only be used in 
an uncommon and liberal sense. The plain¬ 
tiff complains of nothing. The defendant 
denies no past or threatened wrong. Both 
parties are actors ; one to acquire title, the 
other to get as large pay as he can. Id. 

It is said the proceedings only become a 
case, within the meaning of the Act of Con¬ 
gress, after the preliminary assessment and 
the appeal that then the landowner is in the 
position of one demanding pay for property 
which he has lost. Id. 



CONDTCTTO. (Tal. from condicere). 

In Civil Law. A summons. 

A personal notion. An action arising 
from an obligation to do or give some cer¬ 
tain. precise, and defined thing. Inst. 9* 
15. pr. 

f\mdicfio to it geaerol name Riven to perarmol 
Ktloo*. or activto* anaing from obligation h, uut tfe 
fHvtinguljthr^l from inwfioafio (real action), an ac¬ 
tion to retain poaaeaaloo of a thing belonging to tha 
oefor, ana from actione* mixta (mixed action©). 
(.\mdirfio bi also distinguished from an action ex 
xfiputaru, which Is a personal action which ilea 
where the thing to be done or given is uncertalu In 
amount or identity. See Calvinue, Lex.; Halifax, 
Anal nr 

CONDICTIO EX LEGE. An action 
arising where the law gave a remedy but 
provided no appropriate form of action. 
Calvinus, Lex. 

CONDICTIO INDEBIT ATI. An 

action which Lies to recover that which the 
plaintiff haa paid to the defendant, by mis¬ 
take, and which he wm not bound to pay, 
either in fact or in law. 

This action do*© not lip If thr money was due ex 
aufuitate. or by a natural obligation, or if he who 
made the payment knew that nothing was due ; for 
aui coHBuito dot qvod non debetat prmrvmitw 
d-tnare ; Bell. Diet. ; Calvmua, Lex. ; 1 Karnes, Eq 
8irr 

CONDICTIO EEI FXJBTTVJE. An 

action against the thief or his heir to re¬ 
cover the thing stolen. 

COITDICTIO SINE CADS A. An 
action by which anything which has been 
parted with without consideration may be 
recovered. It also lay in case of failure 
of consideration, under certain circum¬ 
stances, Calvinus, Lex. 

CONDITION. In Civil Law. The 

situation of every person in some one of 
the different orders of persons which com¬ 
pose the general order of society and allot 
to each person therein a distinct, separate 
rank. Domat, tom. ii. 1. 1, tit. 9, sec. i. 
art. viii. 

A paction or agreement which regulates 
that which the contractors have a mind 
should be done if a which they foresee 
should come to pass. Domat, tom. i. 1. 1, 
tit. 1, sec. 4. 

Casual conditions are such as depend 
upon accident, and are in no wise in the 
power of the person in whose favor the obli¬ 
gation is entered into. 

Mixed conditions are such as depend 
upon the joint wills of the person in wnose 
favor the obligation is contracted and of a 
third person : as “ If you marry my cousin, 
T will give,” etc. Pothier. 

Potestative conditions are those which are 
in the power of the person in whose favor 
the obligation was contracted: as, if I con¬ 
tract to give my neighbor a sum of money 
in case he cuts down a tree. 

Resolutory conditions are those which 
are added not to suspend the obligation till 
their accomplishment, but to make it cease 
when they are accomplished. 

Suspensive obligations are those which 
suspend the obligation until the perform¬ 
ance of the condition. They are casual, 
mixed, or potestative. 

Domat says conditions are of three sorts. 
The first tend to accomplish the covenants 
to which they are annexed. The second 
dissolve covenants. The third neither 
accomplish nor avoid, but create some 
change. When a condition of the first 
sort comes to pass, the covenant is thereby 
made effectual. In case of conditions of 
the second sort, all things remain in the 
condition they were in by the covenant, 
and the effect of the condition is in suspense 
until the condition comes to pass ana the 
covenant is void. Domat, lib. i. tit. 1,6 4, 
art. 6. See Pothier, Obi. pt. i. c. 2, art. X, 
§ 1 ; pt. ii. c. 3, art. 2. 

In Common Law. The status or rela¬ 
tive situation of a person in the state arising 
from the regulations of society. Thus, a 
person under twenty-one is an infant, with 
certain privileges and disabilities. Every 
person is bound to know the condition of 
the person with whom he 
A qua l ification, restriction, or limitation 


modifying or destroying the original act 
with which it is connect™! 

A clause in a oontract or agreement which 
has for its object to suspend, rescind, or 
modify the principal obligation, or, in a 
case of a will, to suspend, revoke, or modify 
the devise or bequest. 

A modus or quality annexed by him that 
hath an estate, or interest or right to the 
same, whereby an estate, etc., may either 
be defeated, enlarged, or created upon an 
uncertain event. Co. Litt. 201 a. 

A qualification or restriction annexed to 
a conveyance of lands, whereby it is pro¬ 
vided that in case a particular event aoes 
or does not happen, or in case the grantor 
or grantee does or omits to do a particular 
act. an estate shall commence, be enlarged, 
or be defeated. Oreenl. Cruise, Dig. tit. 
xiii. c'. i. § 1. 

A future uncertain event on the happen¬ 
ing or the non-happening of which the ac¬ 
complishment, modification, or rescission 
of a testamentary disposition is made to 
depend. 

A condition annexod to a bond la usually termed 
a defeasance, which see. A condition defeating a 
conveyance of land in a certain event is generally a 
mortgage. See Mortuaoc. Conditions annexed to 
the realty are to be distinguished from limitation* ; 
a stranger may take advantage of a /imitation, but 
only the grantor or hts heirs or a condition ; 2 Dutch. 
1 ; 8 »d. 878 ; 8 Paine 646 ; a limitation always deter¬ 
mines an estate without entry or claim, and so doth 
not a condition ; Sheppard, Touchst. 121 ; 2 Bla. 
Com. 166 ; 4 Kent lfci, 127 ; 8 Gray 149 ; 19 N. Y. 100 : 
from conditional limitations ,* In case of a condf^ 
tion, the entire interest in the estate does not paaj 
from the grantor, but a possibility of reverter re¬ 
mains to him and to his heirs and devisees; in case 
of a conditional limitation, the possibility of reverter 
Is given over to a third person ; Chal. R. P. S9i , 8 
Gray 142 ; from remainders ; a condition operates 
to defeat an'estate before its natural termination, a 
remainder takes effect on the completion of a pre¬ 
ceding estate; Co. Lltt. Butler's note 94 ; from 
covenant* ; a covenant may be said to be a contract, 
a condition, something affixed nomine pceiue tor 
the non-fulfilment of a contract; the question often 
depends upon the apparent intention of tbe parties, 
rather than upon fixed rules of construction ; If the 
clause In question goes to tbe whole of the consider¬ 
ation, It Is rather to be held a condition ; 2 Parsons 
Contr. 81 ; Platt, Cov. 71 ; 10 East 296 ; see 2 Stockt. 
489; 6 Barb. 888 ; 4 Harr. Del. 117 ; a covenant may 
be made by a grantee, a condition by tbe grantor 
only ; 2 Co. 70 ; from charge * ; If a testator create 
a charge upon the devisee personally In respect of 
the estate devised, the devisee takes the estate on 
condition, but where a devise is made of an estate 
and also a bequest of so much to another person, 
payable " thereout" or " therefrom ” or " from the 
estate,* 1 it 1s rather to be held a charge; 4 Kent 
604: 12 Wheat. 498 ; 4 Mete. 628; 1 N. T. 488; 14 
M. St W. 698. Where a forfeiture is not distinctly 
expressed or Implied, it Is held a charge ; 10 Gill A 
J/480: 10 Leigh 172. 8ee, also, 88 Me. 16; 1 Pow. 
Dev. 084; Chahob; L so act. 

Affirmative conditions are positive con¬ 
ditions. 

Affirmative conditions implying a nega¬ 
tive are spoken of by the older writers : but 
no such class is now recognized. Shep. 
Touchst. 117. 

Collateral conditions are those which re¬ 
quire the doing of a collateral act. Shep. 
Touchst. 117. 

Compulsory conditions are such as ex¬ 
pressly require a thing to be done. 

Consistent conditions are those which a- 
gree with the other parts of the transaction. 

Copulative conditions are those which 
are composed of distinct parts or separate 
conditions, all of which must be performed. 
They are generally conditions precedent, 
but may be subsequent. Pow. Dev. c. 15. 

Covert conditions are implied conditions. 

Conditions in deed are express condi¬ 
tions. 

Disjunctive conditions are those whioh 
require the doing of one of several things. 
If a condition become impossible in the 
copulative, it may be taken in the disjunc¬ 
tive. Viner, Abr. Condition (3 b) (Y b 2). 

Express conditions are those which are 
created by express words. Co. Litt. 828. 

Implied conditions are those whioh the 
law supposes the parties to have had in 
mind at the time the transaction was en¬ 
tered into, though no condition was ex¬ 
pressed. Shep. Touchst. 117. 

Impossible conditions are those which can¬ 
not be performed in the course of nature. 

Inherent conditions are such as are an¬ 
nexed to the rent reserved out of the land 
whereof the estate is made. Shop. Touchst. 
118. 


Insensible conditions are repugnant con¬ 
ditions. 

Conditions in law are implied conditions. 
The term is also used by the old writers 
without careful discrimination to denote 
limitations, and is little used by modern 
writers. Littleton § 880 ; 2 Bla. Com. 
155. 

Lawful conditions are those whioh the 
law allows to be made. 

Positive conditions are those which re¬ 
quire that the event contemplated should 
happen. 

Possible conditions are thoee which may 
be per formed. 

Precedent conditions are those which are 
to be performed before the estate or the 
obligation commences, or the bequest takes 
effect. Powell, Dev. c. 15. A bond to 
convey Land on the payment of the pur- 
chase-money furnishes a common example 
of a condition precedent. 9 Cush. 95. 
They are distinguished from conditions 
subsequent. 

Repugnant conditions are thoee whioh are 
inconsistent with, and contrary to, the orig¬ 
inal act. 

Restrictive cojxditions are such as contain 
a restraint: as, that a lessee shall not alien, 
Shep. Touchst. 118. 

Single conditions are thoee whioh reqitlst 
the doing of a single thing only. 

Subsequent conditions are thoee whoee ef¬ 
fect is not produced until after the vesting 
of the estate or bequeet or. the commence¬ 
ment of the obligation. 

A mortgage with a condition defeating tbe convey¬ 
ance in a certain event Is a common example of 
a condition subsequent. All conditions must be 
either precedent or subsequent. The character of 
a condition in this respect does not depend upon 
the precise form of words used ; 7 GUI & J. 927,940 ; 
2 Dali. 317 ; 20 Barb. 428 ; 6 Me. 106 ; 1 Va. Cas. 188 : l 
Rand. 862 ; 6 J. J. Marsh lfll ; 6 Litt. 151 ; 1 Spenc. 
48S; 1 La. Ann. 424 ; 1 Wls. 627; nor upon the posi¬ 
tion of the words in the Instrument; 1 Tens HSbz 
Cas. temp. Talb. 166; the question la whemer Che 
conditional event la to happen before or after Uks 
principal; 4 Rand. 868. Tne word “ if’*' implies a 
condition precedent, however, unices controlled by 




Unlawful conditions are those which aro 
forbidden by law. 

They are those which, first, require the perform¬ 
ance of some act which Is forbidden by law, or 
which la malum in ae ; or, second, require the omis¬ 
sion of some act commanded hy law ; or, third, 
those which encourage such acts or omissions. 1 P. 
Wms. 189. 


Void conditions are thoee which are of no 
validity or effect. 

Creation of. Conditions must be made 
at tbe B&me time as the original conveyance 
or contract, but may be by a separate instru¬ 
ment, which is then considered as constitut¬ 
ing one transaction with the original; 5 S. 

6 R. 375 ; 7 W. & S. 335 ; 3 Hill 95 ; 8 Wend. 
208 ; 10 Ohio 483 ; 10 N. H. 64 ; 2 Me. 182 ; 

7 Pick. 157 ; 6 Blackf. 118. Conditions are 
sometimes annexed to and depending upon 
estates, and sometimes annexed to and 
depending upon recognizances, statutes, 
obligations, and other things, and are also 
sometimes contained in acts of parliament 
and records ; Shep. Touchst. 117. 

Unlawful conditions are void. Conditions 
in restraint of marriage generally are held 
void ; Poll. Contr. 884; 18 Mo. 211; see 10 
Pa. 850; 156 Mass. 265 ; 152 id. 528 ; 84 Me. 
400; otherwise of conditions restraining from 
marriage to a particular person, or restrain¬ 
ing a widow from a second marriage ; 10 E. 
L. & Eq. 189 ; 2 Sim. 255 ; 6 Watts 218. A 
xmdition in general restraint of alienation 
is void; 1 Den. 449; 14 Mira. 780 ; 24 
208 ; 6 East 178; 141 U. S. 296 ; and see lit 
Pick. 42 ; but a condition restraining aliena¬ 
tion for a limited time may be good * Ob. 
Litt. 228 ; 2 S. A R. 578. An unreasonable 
condition is also void ; 62 Hun 612 ; as is a 
condition repugnant to the grant; 111 N. 
C. 519. 

Where land is devised, there need be no 
limitation over to make the condition good; 
1 Mod. 800; 1 Atk. 861. See 109 N. C. 461; 
but where the subject of the devise is per¬ 
sonalty without a limitation over, the con¬ 
dition, if subsequent, is held to be tn ferro- 
rem merely, ana void ; 1 J&rm. Wills 887; 

8 Whart. 575. See 62 Hun 612. But if 
there be a limitation over, a non-complianoe 




CONDITION 


with the condition divests the bequest; 1 
Eq. Gas. Abr. 112. A limitation over must 
be to persons who could not take advantage 
of a breach; 1 Wend. 888 ; 2 Conn. 196. A 
gift of personalty may not be on condition 
subsequent at common law, except as here 
stated; 1 Rolle, Abr. 412. See 21 Mo. 277. 

Any words suitable*to indicate the inten¬ 
tion of the parties may be used in the crea¬ 
tion of a condition ; *' On condition " is a 
common form of commencement. 

Formerly, much Importance was attached to the 
use of particular and formal words in the creation 
of a condition. Three phrases are frfven by the old 
writers by the use of which a condition was created 
without words «rivtng a right of re-entry. These 
were Sub conditions (On condition), Proviaa it a. 
guod (Provided a)wart), lta quod (Bo that). Little¬ 
ton 881 ; Shep. Toucnst. 125. 

Amongst the words used to create a condition 
where a clause of re-entry was added were. Quod 
sicontiTUfat (If it shall happen). Pro (For), Si (If), 
Cauta (On account of); sometimes, and in case of 
the king's grants,, but not of any other person, ad 
faciendum or faciendc , ea intention *, ad effectum 
or ad propowitum. For avoiding a lease for years, 
such precise words of condition are not required; 
Co. Litt. 204 b. In a gift, it Is said, may be present 
a modus, a condition and a consideration : the words 
of creation areut for the mod ns, h for the condition, 
and quid for the consideration. 

Technical wordB in a will will not create 
a condition where it is unreasonable to 
suppose that the testator intended to create 
a technical condition : 7 N. H. 142. The 
words of condition need be in no particular 
place in the instrument; 1 Term 645 ; 6 id. 


Construction of. Conditions which go 
to defeat an estate or destroy an act are 
strictly construed ; while those which go 
to vest an estate are liberally construed ; 
Crabb, R. P. J 2180; 17 N. Y. 34 ; 4 Gray 
140 ; 35 N. H. 448; 18 Ill. 431 ; 15 How. 
323. The condition of an obligation is said 
to be the language of the obligee, and for 
that reason to oe construed liberally in 
favor of the obligor; Co. Litt. 42 a, 188 a; 
2 Pars. Contr. 22 ; Shep. Touchst. 875 ; Dy. 
14 6, 17 a ; 1 Johns. 267. But wherever an 
obligation is imposed by a condition, the 
construction is to be favorable to the obli¬ 
gee ; 2 Jarm. Wills 526; 1 Sumn. 440. 


Conditions subsequent are not favored in 
law but are always strictly construed be¬ 
cause they tend to destroy estates; 78 la. 
328; and where it is doubtful whether a 
clause in a deed be a covenant or a condi¬ 
tion, the courts will incline against the 
latter construction : 44 N. J. Eq. 849. 

Performance should be complete and ef¬ 
fectual ; 1 Rolle, Abr. 425. An inconsider¬ 
able casual failure to perform is not non¬ 
performance ; 6 Dana 44; 17 N. Y. 84. 
Any one who has an interest in the estate 
may perform the condition ; but a stranger 
gets no benefit from performing it; 10 S. 
& R. 180. Cohditions precedent, if annexed 
to land, are to be strictly performed, even 
when affecting marriage; 1 Mod. 800; 1 
Atk. 861. Conditions precedent can gen¬ 
erally be exactly performed ; 'and, at any 
rate, equity will not generally interfere to 
avoid the consequences of non-perform¬ 
ance ; 8 Ves. Ch. 89 ; 1 Atk. 861 ; 8 id. 880 ; 
West 850 ; 2 Brown, Ch. 481. But in cases 
of conditions subsequent, equity will inter¬ 
fere where there was even a partial per¬ 
formance, or where there is only a delay 
of performance; Crabb, R. P. § 2160 ; 4 Ina. 
628 j 26 Me. 525. This is the ground of 
equitable jurisdiction over mortgages. 

Generally, where there is a gift over in 
case of non-performance, the parties will 
be held more strictly to aperformance than 
where the estate or gift is to revert to the 
grantor or his heirs. 

Where conditions are liberally construed, 
a strict performance is also required; and 
it may oe said, in the same way, that a 
non-exact performance is allowed where 
there is a strict construction of the condi¬ 
tion. 

Generally, where no time of performance 
is limited, he who has the benefit of the 
contract may perform the condition when 
he pleases, at any time during his life; 
Beach,Wills 412; Plowd. 16 ; Co/Litt. 2066; 
and need not do it when requested; Co. 
Litt. 209 a. A condition precedent must 
be performed within a re—enable time, 
when no time is fixed for the petformaaop 


thereof; 17 Nev. 409. But ir a prompt 
performance be necessary to carry out Use 
will of a testator, the beneficiary shall not 
have a lifetime in which to perform the 
condition: 6 8. & R. 884. In this case, no 
previous demand is necessary ; 5 8. A R. 
885 ; nor is it when the continuance of an 
estate depends upon an act to be done at a 
fixed time; 116 lnd. 424. But even then 
a reasonable time is allowed; 1 Rolle, Abr. 
449. 

If the place be agreed upon, neither 
party alone can change it, but either may 
with consent of the other; 1 Rolle 444; 11 
Vt. 612; 8 Leon. 260. See Contract ; Per- 
FORMANCK. 

Non-performance of a condition which 
was possible at the time of its making, but 
which Him since become impossible^, is ex¬ 
cused if the impossibility is caused by act 
of God ; Poll. Contr. 387 ; 10 Pick. 507; or 
by act of law, if it was lawful at its crea¬ 
tion; 16 Wall. 866; 1 Pa. 495; or by the 
act of the party ; as, when the one impos¬ 
ing the obligation accepts another thing 
in satisfaction or renders the performance 
impossible by his own default; 21 Pick. 
389; 1 Paine 662 ; 6 Pet. 745; 1 Cow. 889, 
If performance of one part becomes impos¬ 
sible by act of God, the whole will, in gen¬ 
eral, be excused; 1 B. & P. 242; Cro. Eliz. 
•280 ; 5 Co. 21; 1 Ld. Raym. 279. 

T7te effect of conditions may be to suspend 
the obligation; as, if I bind myself to con¬ 
vey an estate to you on condition that you 
first pay one thousand dollars, in which 
case no obligation exists until the condi¬ 
tion is performed: or may be to rescind 
the obligation; as, if you agree to buy my 
home on condition that it is standing un¬ 
impaired on the tenth of May, or I convey 
to you my farm on condition that the con¬ 
veyance shall be void if I pay you one 
thousand dollars, in such cases the obliga¬ 
tion is rescinded by the non-performance 
of the condition; or it may modify the 
previous obligation ; as if I bmd myself to 
convey my farm to you on the payment 
of four thousand dollars if you pay in bank 
stock, or of five thousand if you pay in 
money: or, in case of gift or bequest, may 
qualify the gift or bequest as to amount oi 
persons. 

The effect of a condition precedent is, 
when performed, to vest an estate, give 
rise to an obligation, or enlarge an estate 
already vested; 12 Barb. 440. Unless a 
condition precedent be performed, no estate 
will vest; and this even where theperfonn- 
mance is prevented by the act of God or of 
the law ; Co. Litt. 42 ; 2 Bla. Com. 157 ; 4 
Kent 125 ; 4 Jones, N. C. 249 ; 109 N. C. 461. 
Not so if prevented by the party imposing 
it; 13 B. Monr. 168 ; 2 Vt, 469. 

If a condition subsequent was void at its 
creation, or becomes impossible, unlawful, 
or in any way void, the estate or obligation 
remains intact and absolute; 2 Bla. Com. 
157 ; 15 Ga. 108. Where the condition upon 
which an estate is to he divested and go 
to a third party is founded oh a contin¬ 
gency that can never happen, the grantee 
will take a fee simple ; 97 N. C. 206. 

In case of a condition broken, if the 
grantor is in possession, the estate revests 
at once ; 5 Mass. 821; 5 8. * R. 875; 82 
Me. 894 ; 63 Vt. 966; 129 lnd. 244; 1 Tex. 
Civ. App. 245. But see 2 N. H. 120. But 
if the grantor is out of possession, he must 
enter; SBlaokf. 188 ; 13 Ired. 194 ; 18Conn. 
585 ; 8 N. H. 477 ; 84 Me. 822 ; 8 Exch. 67 ; 
and is then in, as of his previous estate; 
Co. Litt, Bntler’s note, 94. Only the grant¬ 
or, his heirs or devisees, can take advan¬ 
tage of the failure to perform a condition 
subsequent, contained in a deed; 129 JQL 
466 ; 50 Ark. 141. 

It is usually said in the older books that 
a condition is not assignable, and that no 
one but the grantor and his heirs can take 
advantage of a breach ; Gilbert, _ Ten. 96. 
Statutory have equal righto in this respect 
with common-law heirs; 16 Conn. 685; 

95 Me. 695; and in some of the United 
States the common-law rule has been 
broken in upon, and the devisee may enter; 
16 Pa. 150; 5 Pick. 598; contra, 90 Barb. 
455; while in others even an assignment of 


the grantor's interest is held valid, if 
after breach; 4 Harr. DeL 140 ; and of m 
particular estate ; 19 N. Y. 100. In equity. 
a condition with a limitation over to a third 
person will be regarded as a trust, and. 
though the legal righto of the grantor ana 
his heirs may not be destroyed, equity will 
follow him and compel a performance of 
the trust; Co. Litt. 286 a ; 6 Pick. 806 ; 9 
Watts 60; 2 Conn. 901. 

Consult BLaoketone; Kent, Commentar¬ 
ies ; Crabb; Washburn; Real Prop.; Leake, 
Pollock, Contracts. As to effect of condi¬ 
tions in deeds, see 9 Inwy. Rep. Ann 
165. 

Negative Condition. A condition which 
consists in not doing a thing; as, provided 
that the lessee shall not alien, etc. 

CONDITION. See Illegal Condition 
On Condition. 

CONDITIONAL ACCEPT AN CH, 

An acceptance ia general when it imports an 
absolute acceptance, precisely in conformity 
to the tenor of the bill itself. It is “condi¬ 
tional'' or qualified, when it contains any 
qualification, limitation or condition, differ¬ 
ent from what is expressed on the face of the 
bill, or from what the law implies, upon a 
general “acceptance.” It is qualified when 
the drawee absolutely accepts the bill, but 
makes it payable at a different time or place, 
or for a different firm, or in a different mode 
from that which ia the tenor of the bill. 3 
Bush (Ky.) 628. 

CONDITIONAL APPEARANCE. 

See Common Appeajrance. 

CONDITIONAL CREDITOR. A 

creditor having a future right of action, or 
having a right of action in expectancy, 

CONDITIONAL TEE. A fee which, 
at the common law, was restrained to some 
particular heirs, exclusive of others. 

It wm called a conditional foe by reason of the 
condition, expressed or Implied in the donation of 
It, that If the donee died without such particular 
heirs, the land should revert to the donor. For this 
was a condition annexed by law to all grants what¬ 
soever, that, on failure of the heirs specified In the 
grant, the grant should be at an ena and the land 
return to its ancient proprietor. 

Such a gift, then, was held to be a gift upon con¬ 
dition that it should revert to the donor if the 
donee had no heirs of his body, but, If he had. It 
should then remain to tbe donee. It was, therefore, 
called a fee simple, on condition that the donee haa 
Issue. As soon as the donee had issue born, his 
estate was supposed to become, absolute, by the 
performance of the condition,—at least so far ab¬ 
solute as to enable him to charge or to the 

land, or to forfeit It for treason. But on the pasdns 
of the statute of Westminster IL, commonly callen 
the statute De Doni$ Conditionalibu* , the judges 
determined that the donee had nd longer a condi¬ 
tional fee simple which became absolute and at his 
own disposal as soon as any Issue was born; but 
they divided tbe estate Into two parts, leaving the 
donee a new kind of particular estate, which they 
denominated a fee tail ; and vesting In the donor 
the ultimate fee simple or the land, expectant on 
the failure of Issue, which expectant estate was 
called a reversion. And hence it is said that tenant 
in fee tall Is by virtue of the statute De Donis. » 
Bla. Com. 118. 


A conditional fee may be 
as well as by deed; 87 N. E. 


in ted by will 
tp. (Ind.) 822. 


CONDITIONAL GUARANTY. A 

“guaranty” ia “conditional” when there is 
some extraneous event beyond the mere 
default of the principal by which the guar¬ 
anty becomes binding. Liability does not 
attach immediately upon nonpayment or 
non-performance by the principal. In 
general it is necessary to fix the liability of 
the guarantor that there should be notice 
of the guaranty and notice of the principal's 
default, and reasonable diligence in exhaust¬ 
ing reasonable remedies against the principal. 
112 Ky. 932, 66 S. W. 1027. 

CONDITIONAL LIMITATION. A 
condition followed by a limitation over to 
a third person In case the condition be not 
fulflUedor there be a breach of it. 
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limitation omr wed not be to ■ itnugw ; 9 El*. 
Cbm. 1» ; 11 Mete. KM ; WaU. Coot. KM. 

Consult CONDITION ; LIMITATION ; 1 

Wash burn, Real Prop. 459 ; 4 Kent 123.13? ; 

I Preston, Eet. §§ 40, 41, 08. 

OOJN DITIONAL SALS. A sale in 
which the transfer of title is made to de¬ 
pend upon the performance of a con¬ 
dition Black, L Diet See Sals; Roll¬ 
ing Stock. 

CONDITIONAL STIPULATION. 
In Civil Law. A stipulation on condi¬ 
tion. Inst. 3, 16, 4. 

CONDITIONS OF SALE. The terms 
upon which the vendor of property by auc¬ 
tion proposes to sell it. 

The instrument containing these terms, 
when reduced to writing or printing. 

It is always prudent and advisable that 
the conditions of sale should be printed and 
exposed in the auction-room : when so 
done, they are binding on both parties, and 
nothing that is said at the time of sale, to 
add to or vary such printed conditions, will 
be of any avail; 12 East 6 ; 6 Ves. Ch. 880 ; 

15 td. 521; 2 Munf. 119; 1 Des. Ch. 673 ; 

II Johns. 555. See forms of conditions of 
sale in Babington Auct. 233-343 ; Sugden, 
Vend. App. no. 4, 

CONDONACION. In Spanish Law. 

The remission of a debt, either expressly or 
tacitly. 14 Am. L Reg. 841 

CONDONATION. The conditional 
lorgiveness or remission, by a husband or 
wife, of a matrimonial offence which the 
other has committed. 

“ A blotting out of an imputed offence 
against the marital relation so as to re¬ 
store the offending party to the same posi¬ 
tion he or she occupied before the offence 
was committed.” 1 Sw, A Tr. 334. See, 
as to this definition, 3 Bish. Mar. A Div. § 
85 ; 38 Ga. 288. 

While the condition remains unbroken, 
condonation, on whatever motive it pro¬ 
ceeded, is an absolute bar to the remedy 
for the particular injury condoned ; Bish. 
Mar. & Div. § 354. 

The doctrine of condonation is chiefly, 
though not exclusively, applicable to the 
offence of adultery. It may be either ex¬ 
press, ». e. signifieid by words or writing, or 
implied from the conduct of the parties. 
The latter, however, is much the moro 
common; and it is in regard to that that 
the chief legal difficulty has arisen. The 
only general rule is, that any cohabitation 
with the guilty party, after the commis¬ 
sion of the offence, and with the knowl¬ 
edge or belief on the part of the injured party 
of its commission, will amount to conclu¬ 
sive evidence of condonation; but this 
presumption may be rebutted by evidence ; 
60 Law J. Prob. 73. See 38 Cent. L..J, 93. 
The construction, however, is more strict 
when the wife than when the husband is 
the delinquent party; Bish. Mar. A Div. 
fi 355. But a mere promise to condone 
is not in itself a condonation ; 1 Sw, A 
Tr. 183; 19 Ala. 383; but see, contra, 8 
Blackf. 203, where there was only an un¬ 
accepted inducement held out to the wife 
to return. Knowledge of the offence is 
essential; 60 Ind. 259; 1 Bradw. 245; 23 
Ark. 615. A divorce will not be granted 
for adultery where the parties continue tc 
live together after it was known; 15 So. 
Rep. (La.) 657. 

Every implied condonation is upon the 
implied condition that the party forgiven 
wiD abstain from the commission of the 
like offence thereafter ; and nlnn treat the 
forgiving party, in all respects, with conju¬ 
gal kindness. Snch, at least, is the better 
opinion; though the latter branch of the 
proposition has given rise to much discus¬ 
sion. It is not necessary, therefore, that 
the subsequent injury be of the «M*m« kind, 
or proved with the same clearness, or 
sufficient of itself, when proved, to warrant 
a divorce or separation. Accordingly, it 
seems that a course of unkind and cruel 
treatment will revive condoned adultery, 
though the latter be a ground of divoroe a 
vinculo mafrim/mu, while the former will. 


at most, only authorize a separation from 
bed and board ; Geary, Mar. A F. R. 281 ; 1 
Edw. Ch. 439; 4 Paige, Ch. 480; 14 Wend. 
837 ; 31 N. J. Eq. 225 ; 6 Mo. App. 672 ; 8 
Oreg. 224. Acts of cruelty against a wife 
revive acts of cruelty which have been con¬ 
doned ; 07 Hun 491 ; 4 Wash. St. 705 
Condonation is not so strict a bar against 
the wife as the husband ; 3 Md. Ch. 21 ; 82 
Miss. 279; 1 Bradw. 245 ; 1 Hag. Ec. 773, 

The presumption of condonation from 
co-habitation in cases of cruelty is not so 
strong as in cases of adultery ; 2 Bish. Mar. 

A Div, S 50 et seq. See 5 Am. L. Reg. n. b. 
841. A divorce on the ground of cruelty will 
not be granted where the parties lived to¬ 
gether a long time after the alleged cruelty 
and before tne action was brought, as the 
offence will be presumed to have been con 
doned ; 109 N. C. 139 ; 140 Ill. 328 ; 49 Ill. 
App. 578. 

CONDUCT. See Improper Conduct. 

CONDUCT MONET. Money paid 
to a witness for his travelling expenses. 
Wharton. 

ihe tax that Charles I of England levied 
to pay the traveling expenses of the army. 
StancL Diet 

CONDUCTIO (L&t.). A hiring; a 
bailment for hire. 

It Is the correlative of locaft'o, a letting for hire. 
Condueti actio , Id the civil law. Is an action which 
the hirer of a thing or his heir had against the 
latter or his heir to be allowed to use the thing 
hired. Conductre, to hire a thing. Conductor, a 
hirer, a carrier; one who undertakes to perform 
labor on another's property for a specified sum. 
Conduct**, the thing hired. Calvlnus, Lex. ; Du 
Cange ; * Kent 060. 

CONDUCTOR. R» R. "Conductor” 
or r * manager'' are used interchangeably and 
mean a person who has charge of the train. 
142 Ky. 590 ; 135 S. W. 266. 

CONE AND KEY. A woman at four 
teen or fifteen years of age may take charge 
of her house and receive cone and key (that 
is, keep the accounts and keys). Cowel. 
Said by Lord Coke to be cover and keye, 
meaning that at that age a woman knew 
what in her house should be kept under 
Lock and key. Co. 2d Inst. 203. 

CONFECTTIO (Lat. from confcere). 
The making and completion of a written 
instrument. 5 Co. 1. 

' CONFEDERACY. In Criminal 
Law. A n agreement between two or more 
persons to do an unlawful act or an act 
which, though not unlawful in itself, be¬ 
comes so by the confederacy. The techni¬ 
cal term usually employed to signify this 
offence is conspiracy. See 41 Wis. 284 ; 52 
How. Pr. 353. 

In Equity Pleading. An improper 
combination alleged to nave been entered 
into between the defendants to a bill in 
equity. 

A general charge of confederacy is made 
a part of a bill in chancery, and is the 
fourth part, in order, of the bill; but it has 
become merely formal, except in cases 
where the complainant intends to show 
that such a cornoination actually exists or 
existed, in which case a special charge of 
such confederacy must be made. Story, 
Eq. PI. § 29 ; Mitf. Eq. PL 41; Cooper, Eq. 
Pl. 9. 

In International Law. An agreement 
between two or more states or nations, by 
which they unite for their mutual protec¬ 
tion and good. This term is applied to such 
an agreement made between two independ¬ 
ent nations; but it is also used to signify 
the union of different States of the same 
nation : as, the confederacy of the states. 

The original thirteen ate tea, in 1731, adopted for 
their federal government the “ Articles of confeder¬ 
ation and perpetual union between the states." 
These were completed on the 15th of November, 
1777, and. with the exception of Maryland, which 
afterwards also ag re ed to them, were adopted by 
the several stales, which were thereby formed Into 
a federal government, going into effect on the first 
day of March, 1791, 1 Story, Const. | 985, and so re¬ 
mained until the adoption of the present constitu¬ 
tion, which acquired the force of the supreme law 
of the land on the first Wednesday of March. 1739. 
5 Wheat. 490. See Abticlbs or Cowra> swat-ion. 


CONFEDERATE BONDS, as the 

bonds of the Confederate States have been 
declared illegal by the Fourteenth Amend¬ 
ment, a contract entered into since the 
war for the sale and delivery of such WuhIh 
is void, and no action will lit* for a breach of 
the contract; 10 Fed. Rep. 53. 

CONFED E R A TE MONEY. Con¬ 
tracts made during the rebellion in Confed¬ 
erate money may be enforced in ilie United 
States courts, and parties compelled to pay 
in lawful money of the United States the 
actual value of the notes at the time and 
place of contract; 115 U. S. 558; and when 
payment was accepted and receipted for 
By the creditor, it was held to be a valid 
payment; 117 U. S. 827. These notes were 
currency imposed upon the community by 
irresistible force, and it must be considered 
in the courts of law the same as if it liad 
bean issued by a foreign government tem¬ 
porarily occupying a part of the territory 
of the United States ; 8 Wall. 1; and a con¬ 
tract payable in 9uch notes was not invalid ; 

15 Wall. 448 ; ID id. 556 ; 111 U. S. 50; 103 
id. 792 ; 94 id. 434 ; 105 id. 132 ; but where 
a contract was entered into before the war, 
and the deferred payments came due and 
were discharged with depreciated curren¬ 
cy, it was held, as against the non-ratifi¬ 
cation of the payment, to be void ; 32 Fed. 
Rep. 511. Contra, 4 S. W. Rep. (Tex.) 309. 

After one has accepted payment in Con¬ 
federate money and acquiesces in the trans¬ 
action for fifteen years, he is concluded by 
laches from disputing its validity ; 140 U. 
S. 214. Where payment was made in 1864 
in such money it was sufficient considera¬ 
tion though it afterwards became worth¬ 
less ; 1 Tex. Civ. App. 354, The act of a 
fiduciary in accepting Confederate money 
in payment of aebts due the estate anil 
investing the proceeds in bonds of the 
Confederate States Issued for the avowed 
urpose of waging war against the United 
tates is wholly illegal and void ; 32 Fed. 
Rep. 511. 

CONFEDERATE STATES. The 

Confederate States were a de facto govern¬ 
ment in the sense that its citizens were 
bound to render the government obedience 
in civil matters, and did not become respon¬ 
sible, as wrong-doers, for such acta of 
obedience *, 8 Wall. 9; but it was not 
strictly a de facto government; ibid.; see 
98 U. S. 176. During the war, the inhabit¬ 
ants of the Confederate States were treated 
as belligerents ; 8 Wall. 10 ; 2 id. 404. Land 
sold to the Confederate government, and 
captured by the Federal government, be¬ 
came the property of the United States; 

16 Wall. 414, 

The Confederate States was an illegal 
organization, within the provision of tlie 
constitution of the United States prohibit¬ 
ing any treaty, alliance, or confederation 
of one state with another; whatever 
efficacy, therefore, its enactments possessed 
in any state entering into that organization, 
must be attributed to the sanction given 
to them by that state ; 96 U. S. 176. The 
laws of the several states were valid except 
eo far as they tended to impair the national 
authority or the rights of citizens under the 
constitution ; ibid. 

Unless suspended or superseded by the 
commanders of the United States forces 
which occupied the insurrectionary states, 
the laws of those states, so far as they 
affected tlie inhabitants, remained in force 
during the war, and over them their tribu¬ 
nals continued to exercise their ordinary 
jurisdiction; 97 U. S. 509. See articles in 
2 So. L. Rev. 313 ; 3 id. 47. 

GONkfanBIU TTfYHT. The name given 
to the form of government which the 
American colonies during the revolution 
devised for their mutual safety and govern¬ 
ment. 

CONFERENCE, in ±Tench Law. 
A similarity between two laws or two sys¬ 
tems of laws. 

In International Law. Verbal ex¬ 
planations between the representatives of 
at least two nations, for the purpose ol 
accelerating matters by avoiding the delays 
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and difficulties of written communications. 

A meeting of plenipotentiaries of dif¬ 
ferent nations to adjust differences or 
formulate a plan of joint action ; as, the 
conference at Berlin of representatives oj 
the United States, Great Britain, and Ger¬ 
many respecting the affairs of Samoa, in 
1889, and the monetary conference at Brus¬ 
sels of representatives of the United States 
and several European powers in 1694. See 
Conobkss. 

In Legislation. Mutual consultations 
by two committees appointed, one by each 
house of a legislature, in cases where the 
houses cannot agree in their action. 

CONFESSION. In Criminal Law. 
The voluntary declaration made by a person 
who has committed a crime or misde¬ 
meanor, to another, of the agency or partic¬ 
ipation which he had in the same. 

An admission or acknowledgment by a 
prisoner, when arraigned for an offence, 
that he committed the crime with which 
he is charged. 

Judicial confessions are those made before 
a magistrate or in court in the due course 
of legal proceedings. 

Extra-judicial confessions are those made 
by the party elsewhere than before a magis¬ 
trate or in open court. 

Voluntary confessions are admissible in 
evidence; 20 Ga. 60; 12 La, Ann. 805: 3 
Ind. 552 ; 30 Miss. 593; 30 Tex. App. 610; 
94 Ala. 50; 3 Wash. St. 99 ; 92 Ky. 282 ; 93 
Mich. 638 ; 76 Cal. 328 ; 25 Neb. 55 ; 41 La. 
Ann. 617; but a confession is not admissible 
in evidence where it is obtained by tem¬ 
poral inducement, by threats, promise or 
hope of favor held out to the party in 
respect of his escape from the charge against 
him, by a person in authority ; 4 C. & P. 
570; 4 Harr. Del. 508 ; 87 N. H. 175 ; 5 Fla. 
285; 10 Ind. 106; 10 Gratt. 734; 40. Mich. 
706 ; 88 Ala. 422 ; 55 Ga. 136 ; 63 id. 600 ; 50 
Miss. 147 ; 1 Mont. 894 ; 2 Col. 186 ; 31 Tex. 
Cr. App. 489 ; 37 Vt. 191; 84 Pa. 200 ; 91 N. 
C. 581 ; see 18 N. Y. 9; 108 Mass. 285 ; 135 
id. 269; 119 id. 305 ; 55 Vt. 510; 126 Mass. 
464 ; 66 N. C. 689 ; 51 Ill. 236 ; 44 L. T. Rep. 
N. 8. 687 ; 29 Pa. 429 : 113 N. C. 688 ; or 
where there is reason to presume that such 
person appeared to the party to sanction 
such threat or inducement; 5 C. A P. 
539 ; 2 Crawf. <fe D. 347 ; 1 Dev. 259 ; but the 
inducement must be held out by a person 
in authority ; 12 E. L. A Eq. 591 ; 10 Gray 
173; 8 Heisk. 282; but see 4 C. & P. 570 ; 
otherwise the confession is admissible ; 1 C. 
A P. 97, 129; Russ. A R. 153; 1 Leach 
291; 1 Gray 461; 1 Strobh. 155 ; 9 Rich. 
428; 14 Gratt. 652; 19 Vt 116; 125 Maas. 
210; 44 Mias. 882; 15 La. Ann. 145; 89 
Mich. 245; but see 5 Jones, N. C. 432; 82 
Miss. 882 ; 2 Ohio St 583; or if the induce¬ 
ment be spiritual merely ; 1 Mood. 197; 
Jebb, Ir. 15 ; 15 Mass. 161; 8 Ohio St 98 ; or 
an appeal to the party to speak the truth ; 
LB. 1 C, C. C. 362 ; 44 Miss. 333; 125 
Mass. 210; even if the appeal comes from 
an officer of the law ; 15 Ir. L. R. n. s. 60; 
54 Ind. 359 ; 44 la. 82; 2 Tex. Ap. 588 ; 94 
Ala. 55; 160 Mass. 580; but see 2 Crawf. 
A D. 152; Tayl. Ev, § 804. Mere advice to 
confess and tell the truth does not exclude; 
75 N. C. 856 ; 54 Mo. 192; 55 Ga. 592; but 
see 86 S. C. 524; and the temporal induce¬ 
ment must have been held out by the 
person to whom the confession was made ; 
PhilL Ev. 430 ; 4 C. A P. 223; Jebb 15; 
unless collusion be suspected; 4 C. A P. 
550. The fact that defendant was intoxi¬ 
cated when he made his confession, though 
tending to affect its weight, is not ground 
for ite exclusion ; 32 Tex Cr App. 025. 

A confession is admissible though elicited 
bv questions put to a prisoner by a consta¬ 
ble, magistrate, or other person ■ 5 C. A P. 
312; 8 id. 179, 621; 14 Ark. 556; 119 
Maas. 305 ; 68 N. Y. 590 ; 57 Mo. 102; 16 
Fans- 14 ; 94 Ala. 50 ; 81 Tex. Crim. R. 276 ; 
44 la. 82 ; even though the question assumes 
the prisoner’s guilt or the confession is 
obtained by trick or artifice; 1 Mood. 28; 
Phill. Ev. 427 ; 38 Miss. 847 ; 85 Mo. 145; 
14 Minn. 165; 80 N. Y. 484; 40 Ala. 814; 
see 8 C. & P. 622; 91 Ga. 277 ; and although 
it appears that the prisoner was not warned 


that what he said would be used against 
him; 8 Mod. 69; 9 C. A P. 124. Statements 
made to a trial judge freely and voluntarily 
are admissible in evidence ; 45 La. Ann. 86, 

A statement not compulsory, made by a 
party not at the time a prisoner under a 
criminal charge, is admissihle in evidence 
against him, although it is made upon 
oath; 5 C. A P. 580; 7 Ired. 96; 5 Rich. 
391; 122 Mass. 454 ; 71 N. Y. 602 ; 41 Tex. 
89 ; 59 Ind. 105;31 Tex. Cr. App. 485 ; contra , 

39 Miss. 015; see 8 C. A P. 260 ; otherwise, 
if the answers are compulsory ; 1 Den. Cr. 
Cas. 280 ; 6 C. & P. 101, 177; 15 N. Y. 384 ; 

8 Wis. 823 ; 2 Park. Cr. Cas. 663 ; 2 Dill. 
405 ; 49 Cal. 69. A confession may be in¬ 
ferred from the conduct and demeanor of a 
prisoner when a statement is made in his 
presence affecting himself ; 5 C. & P. 332 ; 

21 Pick. 515 ; 98 N. C. 595 ; 70 IU. 217; 36 
Ohio St. 028; 47 Ind. 251; 121 Mass. 69; 
see 26 Mich. 1 ; 82 Ala. n. s. 560; 126 Mass. 
374 ; 63 N. Y. 522 ; 14 Tex. App. 474 ; unless 
such statement is made in the deposition of 
a witness or examination of another pris¬ 
oner before a magistrate; 1 Mood. 347 ; 6 
C. A P. 164. 

Where a confession has been obtained, or 
an inducement held out, under circum¬ 
stances which would render a confession 
inadmissible, a confession subsequently 
made is not admissible in evidence ; unless 
from the length of time intervening, from 
proper warning of the consequences, or 
from other circumstances, there is reason 
to presume that the hope or fear which in¬ 
fluenced the first confession is dispelled ; 1 
Greenl. Ev. 221 ; 4 C. A P. 225; 1 Wheel, 
Cr. Cas. 07; 5 Halst. 163; 3 Jones, N. C. 

443 ; 5 Rich. 391 ; 24 Miss. 512 ; 33 Neb. 663 ; 
113 N. C. 024; 10 N. J. L. 168; 37 Vt. 191; 

2 Cra. C. C. 70; and the motives proved to 
have been offered will be presumed to con¬ 
tinue, and to have produced the confession, 
unless the contrary is shown by clear evi¬ 
dence, and the confession will be rejected ; 

1 Dev. 259; 12 Miss. 31 ; 5 Cush. 605; 18 
Conn. 166; 2 Leigh 701; 82 Ala. N. 8. 660; 

1 Sneed 75. And see 6 C. & P. 404 ; 5 Jones, 
N. C. 315 ; 12 La. Ann. 895. 

Under such circumstances, contempo¬ 
raneous declarations of the party are re¬ 
ceivable in- evidence, or not, according to 
the attending circumstances ; but any act 
of the party, though done in consequence of 
such confession, is admissible if it appears 
from a fact thereby discovered that so much 
of the confession as immediately relates to 
it is true ; 1 Leach 268. 886 ; Russ. A R. 151; 

9 Pick. 496 ; 82 Miss. 882 ; 7 Rich. 327. 

A confession made before a magistrate ii 
admissible though made before the evidence 
of the witnesses against the party was con¬ 
cluded ; 4 C. A P. 567. See 45 La. Ann. 36. 

Parol evidence, precise and distinct, of a 
statement made Dy a prisoner before a 
magistrate during his examination, is ad¬ 
missible though such statement neither 
appears in the written examination nor is 
vouched for by the magistrate ; 61 Me. 171 ; 

2 Russ. Cr. 876 ; 7 C. A P. 188 ; but not if it 
is of a character which it was the duty of 
the magistrate to have noted ; 1 Greenl. 
Ev. § 2v7, n. Parol evidence of a confes¬ 
sion before a magistrate may be given . 
where the written examination is inadmis¬ 
sible through informality ; 1 Lew. 40 ; 4 C, 

A P. 550, n.; 1 M. & M. 408 ; Buab. 289. 

The whole of what theprisoner said must 
be taken together; 1 Greenl. Ev. 218; 2 
C. & K. 221; 9 Leigh 638 ; 2 Dali. 86; 5 
Miss. 364. See 3 Park. Cr. Cas. 256; 26 
Ala. N. 8. 107; 11 Colo. 687 ; 61 Mo. 802 ; 24 
Wis. 144; 89 CaL 52 ; 11 Gray 828. Where 
a prisoner signs the confession which is 
written by another for him, he waives any 
objection to it as evidence; 157 Mass, 200. 

All confessions are prima facie involun¬ 
tary and therefore inadmissible, and they 
can be rendered admissible only by show¬ 
ing that they are voluntary and not con¬ 
strained ; 88 Ala. 1, 70; 84 id. 480; 50 Ark, 
805; but a confession is not rendered in¬ 
admissible by the fact that the party is in 
custody, provided it is not extorted by in¬ 
ducements or threats; 160 U. 8. 850. 

The prisoner’s confession, when the cor¬ 
pus delicti is not otherwise proved, is in¬ 


sufficient to warrant his conviction ; 1 
Havw. 455 ; 5 Halst. 163,185 ; 18 Mias. 229 ; 
17 Ill. 426 ; 2 Tex. 79. See, contra. Russ. 
A R. 481, 509 ; 1 Leach 311 ; 3 Park. Cr. 
Cas. 401 ; 11 Ga. 225. Consult Green leaf ; 
Phillipps, Evidence; Wharton, Criminal 
Evidence ; Roscoe, Crim. Ev ; Joy, Confes¬ 
sions ; 1 Bennett <fc H. Lead. Cr. Cas. 112; 
Admissions. 

CONFESSION AND AVOIDANCE. 
In Pleading. The admission in a plead¬ 
ing of the truth of the facts as stated in 
the pleading to which it is an answer, and 
the allegation of new and related matter 
of fact which destroys the legal effect of 
the facts so admitted. The plea and any 
of the subsequent pleadings may be by way 
of confession and avoidance, or, which is 
the same thing, in confession and avoid¬ 
ance. Pleadings in confession and avoid 
ance must give color. See Color ; 1 East 
212. They must admit the material facts 
of the opponent’s pleading, either expressly 
in terms; Dy. 171 6; or in effect. They 
must conclude with a verification ; 1 Sauml. 
103, n. For the form of statement, see 
Steph. PI. 72, 79. 

Pleas in confession and avoidance are 
either in justification and excuse, which go 
to show that the plaintiff never had any 
right of action, as, for example, son assault 
demesne, or in discharge, which go to show 
that his right has been released by some 
matter subsequent. 

See, generally, 1 Chit. PI. 510; 2 id. 
044; Co. Litt. 282 6; Archb. Civ. PI..215 ; 
Dane, Abr. Index. 

CONFESSOR. A priest of some Chris¬ 
tian sect, who receives an account of the 
sins of his people, and undertakes to give 
them absolution of their sins. The common 
law does not recognize any such relation, 
at least so as to exempt or prevent the con¬ 
fessor from disclosing sucli communications 
as are made to him in this capacity, when 
he is called upon as a witness. See Confi¬ 
dential Communications. 

CONFIDENCE. This word is con 
sidered peculiarly appropriate to create a 
trust. It is, when applied to the Bulvject of 
a trust, as nearly a synonym as the English 
language is caliable of. Trust is a confi¬ 
dence which one inan reposes in another, 
and confidence is a trust. 2 Pa. 133. 

CONFIDENTIAL COMMUNICA¬ 
TIONS. Those statements with regard 
to any transaction made by one person to 
another during tho continuance of sonx* 
relation between them which calls for or 
warrants such communications. 

At law, certain classes of such oommimi 
cations are held not to be proper subject* 
of inquiry in courts of justice, and the 
ersons receiving them are excluded from 
isclosing them when called upon as wit¬ 
nesses, upon grounds of public jiolicy. 

Secrets of state and communications bo- 
tween the government and its officers are 
usually privileged ; 2 S. & R. 23 ; 6 Watts 
101; 22 N. J. Eq. Ill ; 1 F. A F. 425; 5 II. 

A N. 538 ; 02 U. S. 107. So also the con 
jultations of the judges, tho testimony of 
arbitrators in certain cases, and the sources 
of information in criminal prosecutions. 1 
Wharton, Ev. see. 000 ; 11 Am. Rep. 849; 
11 Barb. (N. Y.) 510; 10 Ohio 112; 23 Me. 
85; 4C. & P. 327 ; 78Mo. 115; 14 Am. Dec. 
214; 12 Am. Rep. 730; Steven’s Dig. Ev. 
art. 113. 

Of this character are all communications 
made between a husband and his lawful 
wife in all cases in which the interests of 
the other party aro involved; Tayl. Ev. 
781 ; 18 Pet. 223; 117 Mass. 00; 41 Ga. 613; 
21 La. Ann. 843; 15 Me. 104; 2 Leigh 142; 

0 Binn. 488 ; 6 H. & J. 153 ; 4 Term 078 ; 5 
Esp. 107; 132 N. Y. 181; 35 Kan. 301 ; 22 
Ill. 661 ; 101 Ind. 100. See 10 Mete. 287; 3 
Day 37 ; 4 Vt. 116; 1 Dough 48 ; 3Harring. 
88 ; 8 C. A P. 284. Nor does it make any 
difference which party 19 called upon as a 
witness; Ry. A M. 352; or when the re¬ 
lation commenced • 8 C. & P. 558 ; or 
whether it has terminated ; 13 Pet. 200 ; 3 
Dev. & B. 110; 1 Barb. 302; 6 East 192 ; I 
C. A P. 864 ; 98 Pa. 501; 45 Ind. 366 ; 102 
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,.f JOO ; SI 111. 260; (ia. 470 : 31 Avk. 
OhM. And see 13 Pick. 4-15; 7 \t. 500: 5 
Ala N. s. 004 : 1 lk Monr. 004. A third 
ivartv who overheard such a conversation 
m;*v tost if v as to it ; 110 Mass. 181 ; 107 
111. *518. The wife may Ik* examined as to 
a con versat ion with her lmsbnnd i» the 
presence of a third party ; 3«> \t. 3«9; 40 
Rarb 158 ; 00 Hun 600 : 154 Mass. 488 ; 131 
ui. 31 : 01 I ml. 204 : 2a Ohio S(. 500 ; but not 
if the third person failed to hear or paid no 
it ten lion to the conversation ; 113 Mass. 
100. 

The confidential •counsellor, solicitor, or 
Attorney of any party cannot be compelled 
to disclose papers de live ret l or comm unicn* 
lions made to him. or letters or entries 
made liv him, in that cai«city ; 4 B. A 
\d. 876: 45 N. Y. 57 : 80 ui 304 ; S3 Wis. 
5tr» : 12 Pick. 89; 23 Mo. 474 ; 11 Wheat. 
C‘V»: 109 Mo. 1 : 42 Ill. App. 370; 33 Ark. 
771 * 119 111. 543: 103 Mass. 523 : 110 U. S. 
311 : 74 Me. 540 ; 9 Exch. 298: 7 Q. B. 7C7 ; 
nor will he be permitted to muke 6uch 
communications against the will of his 
client ; 4 Term 750. 759; 12 J. B. Moo. 
520 ; 3 Barb. Ch. 528 : 8 Mass. 370; nor 
even if the communication is made in the 
presence of a third person ; 155 Mass. 378. 
nor " ill the client be compelled to disclose 
such communications; 43 Ind. 112; 34 
Ohio St. 91 ; 28 Vt. 701 ; not even when 
the client takes the witness stand in his 
own behalf; 43 Ind. 112; 38 la. 395; 34 
Ohio St. 91 : contra , 101 Mass. 193. The 
privilege extends to all matters made the 
subject of professional intercourse, with¬ 
out regard to the pendency of legal pro¬ 
ceedings ; 5 C. & P. 592 : 6 Madd, 47; 22 
Pa. 89; 12 Pick. 89: 38 Me. 581 ; 23 Vt. 47 ; 

24 Miss. 134; 80 N. Y. 394; GO Miss. 179; 
65 Ga. 525 ; but see 28 Vt. 701. 750 ; and to 
matters discovered by the counsellor, etc., 
in consequence of this relation ; 5 Esp. 52. 
See 1 M. & K. 102; 3 M. A C. 515; Story, 
Eq. PI. § 001; 13 Ga. 260. See 29 Ala. N. 
s. 234; 21 Ga. 301. 

Interpreters; 4 Term 756; 3 Wend. 337 ; 

4 Munf. 273 ; 7 Ind. 202; 1 Pet. C. C. U5G ; 
and agents to collect evidence ; 2 Bear. 
173; 1 Phill. Ch. 471. 687: are considered 
as standing in the same relation as the at¬ 
torney ; so, also, is a barrister’s clerk ; 2 C. 

& P. 195; 1 id. 545; 5 id. 177; 5 M. & G. 
271 ; 8 D. & R. 726; 12 Pick. 93; 3 Wend. 
337 : 16 N. Y. 180; 5 Cal. 450; but not a 
student at law in an attorney’s office; 7 
Cush. 576. 

The cases in which communications to 
counsel have been holden not to be privi¬ 
leged may be classed under the following 
heads ; when the communication was made 
before the attorney was employed as such ; 

1 Ventr. 197; see 38 Me. 581 ; 79 Cal. 036 ; 
40 Hun 330 ; 34 Mo. 337 ; after the attorney’s 
employment has ceased; 4 Term 431 ; 12 
La. Ann . 91 : 6 Hun 602 ; when the attorney 
was consulted because he was an attorney, 
yet was not acting as such ; 4 Term 753; 
4 Mich. 414 ; 14 Ill. 89 ; 7 Rich. 459 ; where 
his character of attorney was the .cause of 
his being present at the taking place of a 
fact, but there was nothing in the circum¬ 
stances to make it amount to a communi¬ 
cation ; 2 Ves. Ch. 189 ; 2 Curt. Eccl. 800 ; 
29 N. H. 163: see 46 la. 88 ; when the 
matter communicated was not in its nature 
private, and could in no sense be termed 
the subject of a confidential, communica¬ 
tion ; 7 East 357; 2 Brod. A B. 176 ; 3 
Johns. Cas. 198; 2 Ind. App. 170; when it 
was intended that the communications 
should be imparted by him to others ; 91 
Cal. 63 ; when the things disclosed had 
no reference to professional employment, 
though disclosed while the relation of 
attorney and client subsisted ; Peake 77; 
when the attomev inadehimBelf a subscrib¬ 
ing witness ; 10 Mod. 40 ; 2 Curt. Eccl. 860 ; 
3 Burr. 1087; when lie is a party to the 
transaction; 3 Wis. 274; Story, Eq. PI. 

001 ; when he was directed to plead the 
facts to which lie is called to testify; 7 
Mart. La. 8. 179; where an attorney is 
employed only to draw up a deed and* bill 
of sale to be executed by another • to such 
lKrrson, he may testify as to what passed 
i>etween them and himself ; 0 Dak. 107. 


The attorney may be called upon to prove 
his client’s handwriting ; 120 Moss. 215 ; L. 

K. 8 Eq. 573 ; L. R. 5 Ch. Ap. 703 ; 47 Fed. 
ili*p. 472 ; to identify his client; 2D. & R. 
347 ; 2 Cowp. 840; though not to disclose 
his client’s address ; L. R. 15 Eq. 257 ; unless 
l he client be a ward of court; L. R. 8 Eq. 
575 ; or a bankrupt; L. R. 5 Ch. 703. He 
may be required to testify as to whether he 
was retained by his client, and in what 
capacity ; Whart. Ev. 589 ; 12 Pa. 304; but 
see 11 Wheat. 280. 

After testator’s death on the question 
whether an instrument present for probate 
was his will, the attorney may testify as to 
directions given him in its preparation by 
testator; 157 Mass. 90 : see 111 N. Y. 239. 
He may testify as to what was said in their 
presence bv a* third person brought by his 
client: 106 Mo. 313. 

The doctrine of privileged communica¬ 
tions does not apply to testimony of a solic¬ 
itor of patents, who is not an attorney- 
at-law ; 49 Fed. Rep. 124. 

Communications between a party or his 
le~al adviser and witnesses are privileged ; 

L. R. 8 Eq. 522 ; 10 id. 112 ; but see 03 Hun 
632 ; so are communications between par¬ 
ties to a cause touching the preparation 
of evidence ; Hare, Discov. 152 ; 43 L. J. C. 

P. 206 : but see 0 B. A S. 888 ; 3 H, AN. 
971. Communications between an attor¬ 
ney and client are not privileged where the 
latter disclaims the existence of such re¬ 
lations ; 63 Hun 632. 

The rule of privilege does not extend to 
confessions made to clergymen; 1 Green!. 
Ev. 247 ; 4 Term 753 ; 2 Skimm. 404 ; 15 Blass. 
161 ; 1 McNally 253 ; 4 Harr. 503; though 
judges have been unwilling to enforce a dis¬ 
closure ;3C. A P. 519 ; 6 Cox, C. C. 219 ; and 
see »2 U. S. 105 ; 62 Ill. 209 ; 21 Pick. 515 ; 
and the rule is otherwise by statute in 
some states ; Iowa Code, 1851, art. 23, 93 ; 
Michigan Rev. Stat. 1840, c. 102, $ 85; 
Missouri Rev. Stat. 1845, c. 186, §19; 2 New 
York Rev. Stat. 406, § 72; 13 Wend. 311 ; 
Wisconsin ReV. Stat. 1849, c. 98, §75 ; nor 
to physicians; 11 Hargr. St. Tr. 243 ; 20 
How. St. Tr. 643 ; 1 C. A P. 97 ; 8 id. 518 ; L. 
R. 0 C. P. 252 ; 39 Mich. 006 ; L. R. 9 Ex. 
398 ; but in some states this has been changed 
by statute; Whart. Ev. § 006 ; 5 Hun 1; 
01 id. 027; 77 Ind. 203 : 112 U. S. 250 ; 20 
Mo. App. 621; 40 Pac. Rep. (Kan.) 640; 
100 Cal. 391 ; see 14 Wend. 637 ; but he may 
testify from knowledge and information 
acquired while not treating a patient pro¬ 
fessionally ; 129 N. Y. 054 ; nor to confiden¬ 
tial friends; 4 Term 758; 1 Caines 157 ; 3 
Wis. 450; 14 Ill. 89; L. R. 18 Eq. 649; 
clerks; 3 Campb. 837; 1 C. A P. 337 ; 
bankers; 2 C. <x P. 325; stewards; 2 Atk. 
524; 11 Price 455; nor servants; 0 How. 
Miss. 35. Consult Wharton; Storkie; 
Greenleaf ; Evidence ; 17 Am. Jur. 304. 

CONFINED. See Continuously Con¬ 
fined. 

CONFINED TO BED. The term 
“confined to bed” as used in a disabihty 
policy requires that the insured shall be 
reasonably and continuously confined, or 
that his sickness is such as will substantially 
bo confine him. 151 Ky. 149, 151 S. W. 301. 
See Continuously Confined. 

CONFIRM A TIO (Lat. conjirmare). 
The conveyance of an estate, or the com¬ 
munication of a right that one hath in or 
unto lands or tenements, to another that 
hath the possession thereof, or some other 
estate therein, whereby a voidable estate is 
made sure and unavoidable, or whereby a 
particular estate is increased or enlarged. 
Shep. Touclist. 311 ; 2 Bla. Com. 825. 

Confirmatio crescens tends and serves to 
increase or enlarge a rightful estate, and so 
to pass an interest. 

Confirmatio diminuens tends or serves to 
diminish and abridge the services whereby 
the tenant holds. 

Confirmatio perficiens tends and serves to 
confirm and make good a wrongful and de¬ 
feasible estate, by adding the right to the 
possession or defeasible seisin, or to make a 
conditional estate absolute, by discharging 
the condition. 


CONFIRMATIO CHART ARUM 

(Lat. confirmation of the charters). A 
statute passed in the 25 Edw. ].. whereby 
the Great Charter is declared to be allowed 
as the common law ; all judgments con¬ 
trary to it are declared void ; copies of it 
are ordered to be sent to all cathedral- 
churches and read twice a year to the 
people ; and sentence of excommunication 
is directed to be as constantly denounced 
against all those that, by word or deed or 
counsel, net contrary thereto or in any de¬ 
gree infringe it. 1 Bla. Com. 128. 

CONFIRMATIO CRESCENS. See 

under C’onkihmatio. 

CONFIRMATIO DIMINUENS. See 

under Confikm uto, 


CONFIRMATIO PERFICIENS. A 

confirmation which makes valid a wrong¬ 
ful and defeasible title, or makes a con¬ 
ditional estate, absolute. Shep. Touclist. 
311 ; Black. 

CONFIRMATION. A contract by 
which that which was voidable is made 
firm and unavoidable. 

A species of conveyance. 

Where a party, acting for himself or by 
a previously authorized agent, has at¬ 
tempted to enter into a contract, but has 
done so in an informal or invalid manner, 
he confirms the act and thus reuders it 
valid, in which case it will take effect as 
between the parties from the original mak¬ 
ing. See 2 Bouvier, Inst. nn. 2007-2069. 

To make a valid confirmation, the party 
must be apprized of his rights ; and where 
there has been a fraud in the transaction 
he must be aware of it and intend to con¬ 
firm his contract. See 1 Ball A B. 353 ; 2 
Sell. A L. 480 ; 12 Ves. Ch. 373 ; 1 id. 215 ; 1 
Atk. 301 ; 6 Watts 280. 

A confirmation does not strengthen a 
void estate. For confirmation may make 
a voidable or defeasible estate good, but 
cannot operate on an estate void in law ; 
Co. Litt. 295. The canon law agrees with 
this rule ; and hence the maxim, qui con- 
fir mat nihil dat. Toullier, Dr. Civ. Fr. 1. 
B, t. 3, c. 8, n. 476, See Viner, Abr. ; 
Comyns, Dig. ; Ayliffe, Pand. # 380 ; 1 Chit. 
Pr. 315; 8 Gill A J. 290; 3 Yerg. 405; 

1 III. 230; 9 Co. 142 a ; Ratification. 

CONFIRMEE. He to whom a con¬ 
firmation is made. 

CONFIRM OR. He who makes a con¬ 
firmation to another. 

CON FI SC ARE. To confiscate. 

CONFISCATE. To appropriate to the 
use of the state. 

Especially used of the roods and property of alien 
enemies found In a state In time of war. 1 Kent 62 
et seq. Bona conjucata and for is fact a ore said to 
be the same (1 Bla. Com. 200), ana the result to the 
Individual is the same whether the property be for¬ 
feited or confiscated ; but, as distinguished, an in¬ 
dividual forfeits, a state confiscates, goods or other 
property. Used also as an adjective—forfeited, 1 
Bla. Com. 299. 

It is a general rule that the property of 
the subjects of an enemy found in the coun¬ 
try may be appropriated by the government 
without notice, unless there be a treaty to 
the contrary ; Hall, Int. L. 397 ; 1 Gall. 
563; 3 Dali. 199. It has been frequently 
provided hy treaty that foreign subjects 
should be permitted to remain and continue 
their business, notwithstanding a rupture 
between the governments, so long as they 
conducted themselves innocently ; and 
when there was no such treaty, such a liberal 
permission has been announced in the very 
declaration of war. Vattol, 1. 3, c. 4, § 63. 
Sir Michael Foster (Discourses on High 
Treason, pp. 185-8) mentions several in¬ 
stances of such declarations by the king of 
Great Britain ; and lie says that alien ene¬ 
mies were thereby enabled to acquire per¬ 
sonal chattels and to maintain actions for the 
recovery of their personal rights in as full 
a manner as alien friends ; 1 Kent 57. 

In the United States, the broad principle 

has been assumed “that war gives to the 

sovereign full right to take the persons 

and confiscate the property of the eneinv. 
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wherever found. The mitigations of this 
rigid rule which the policy of modem times 
has introduced into practice will more or 
lean affect the exercise of this right, but can¬ 
not impair the right itself ; ” 6 Cra. 122. Com¬ 
mercial nations have always considerable 
property in the possession of their neigh¬ 
bors ; and when war breaks out, the ques¬ 
tion what shall be done with enemies* prop¬ 
erty found in the country is one rather of 
policy than of law, and is properly ad¬ 
dressed to the consideration of the legisla¬ 
ture, and not to courts of law. The strict 
right of confiscation exists in congress ; and 
without a legislative act authorizing the 
confiscation of enemies’property, it cannot 
be condemned ; 8 Cra. 128. 

The right of confiscation exists aB fully in 
case of a civil war as it does when the war 
is foreign, and rebels in arms against the 
lawful government, or persons inhabiting 
the territory exclusively within the control 
of the rebel belligerents, may. be treated as 
public enemies. So may adherents, or 
aiders and abettors of such a belligerent, 
though not resident in such enemy’s terri¬ 
tory ; 11 Wall. 209. Proceedings under the 
Confiscation Act of July 17,1862, were justi¬ 
fied as an exercise of belligerent rights 
againsta public enemy, but were not, in their 
nature, a punishment for treason. There¬ 
fore, confiscation being a proceeding dis¬ 
tinct from, and independent of, the treason¬ 
able guilt of the owner of the property con¬ 
fiscated, pardon for treason will not restore 
rights to property previously condemned 
and sold in the exercise of belligerent rights 
as against a purchaser in good faith and for 
value ; 91 U. S. 21. 

The claim of a right to confiscate debts 
contracted by individuals in time of peace, 
and which, remain due to subjects of the 
enemy in time of war, rests very much upon 
the same principles as that concerning the 
enemy's tangible property found in the 
country at the commencement of the war. 
But it is the universal practice to forbear 
to seize and confiscate debts and credits ; 1 
Kent 64. See 4 Cra. 415 ; T. U. P. Charit. 
140 ; 2 H. & J. 101, 112, 286, 471 ; 7 Conn. 
428 ; 1 Day 4; Kirb. 228, 291 ; 2 Tayl. 115 ; 
Cam. & N. 77, 492; 2 Dill. 555 ; 15 Wall. 
591 ; Chase, Dec. 259. 

A suit in confiscation is an action of en¬ 
tirely different nature from a proceeding in 
prize. Confiscation is the act of the sover¬ 
eign against a rebellious subject. Con¬ 
demnation as prize is the act of a belligerent 
against another belligerent. Confiscation 
may be effected by such means, either sum¬ 
mary or arbitrary, as the sovereign express¬ 
ing its will through lawful channels, may 
please to adopt. Condemnation as prize 
can only be made in accordance with prin¬ 
ciples of law recognized in the common 
jurisprudence of the world. Both are pro¬ 
ceedings in rent, but confiscation recognizes 
the title of the original owner to the prop¬ 
erty which is to be forfeited, while m 
prize the tenure of the property seized is 
qualified, provisional and destitute of ab¬ 
solute ownership ; Blatchf. Pr. Cas. 620. 
To confiscate property seized upon land, re¬ 
sort must be had to the common-law side 
of the court; 20 Wall. 110 ; prize proceed 
ings are always in admiralty ; 14 Ct. Cls. 48. 

See, generally, Chitty, Law of Nations, c. 
3 ; Marten, Law of Nat. lib. 8, c. 8, s. 9; 
Burlamaqui, Pol. Law, part 4, c. 7 ; Vattel, 
liv. 3, c. 4, § 63 ; Twiss, Law of Nations ; 
Wheaton ; Hall, International Law. 

CONFITENS REUS. An accused 
person who admits his guilt. Wliarton. 

CONFLICT OP LAWS. A contra¬ 
riety or opposition in the laws of states or 
countries in those cases where, from their 
relations to each other or to the subject- 
matter in dispute, the rights of the parties 
are liable to be affected by the laws of both 
jurisdictions. 

As a term of art, it also Includes the deciding 
which law is in such cases to haveTsuperiorlty. It 
also includes many cases where there Is no opposi¬ 
tion between two systems of law, but where the 

?[uestion is how much force may be allowed to a 
oreign law with reference to which an act has been 
dene, either directly or by legal implication, in the 
absence of any domestic law exclusively applicable 
to the case. 


An opposition or inconsistency of domes¬ 
tic laws upon the same subject. 

Among the leading canons on the sub¬ 
ject are these: the laws of every state af¬ 
fect and bind directly all property, real or 
personal, situated within its territory, all 
contracts made and acts done and all per¬ 
sons resident within its jurisdiction, and are 
supreme within its own limits by virtue of 
its sovereignty; 6 Binn. 361 ; 7 Wall. 151; 
37 Mo. 354 ; Cowp. 208 ; 4 T. R. 192. Am¬ 
bassadors and other public ministers while 
in the state to which they are sent, and 
members of an army marching through or 
stationed in a friendly state, are not sub¬ 
ject to this rule ; 4 Barb. 522 ; 4 Cra. 173. 

Possessing exolusive authority, with the 
above qualification, a state may regulate 
the manner and circumstances under which 
property, whether real or personal, in pos¬ 
session or in action, within it, shall be held, 
transmitted, or transferred, by sale, barter, 
or bequest, or recovered or enforced ; the 
condition, capacity, and state of all persons 
within it; the validity of contracts and 
other acts done there ; the resulting rights 
and duties growing out of these contracts 
and acts ; and the remedies and modes of 
administering justice in all cases; Story, 
Confl. Laws § 18; Vattel, b. 2, c. 7, §§ 34,615. 

Whatever force and obligation the lawa 
of one country have in another depends 
upon the laws and municipal regulations of 
the latter; that is to say, upon its own 
proper jurisprudence and polity, and upon 
its own express or tacit consent; Huberus, 
lib. 1, t. 3, § 2. When a statute or the un¬ 
written or common law of the country for¬ 
bids the recognition of the foreign law, the 
latter is of no force whatever. When both 
are silent, then the question arises, which 
of the conflicting' laws is to have effect. 

Generally, force and effect will be given 
by any state to foreign laws in cases where 
from the transactions of the parties they 
are applicable, unless they affect injuri¬ 
ously her own citizens, violate her express 
e nac tments, or are contra bonos mores. 

The broad rule as to contracts is thus 
stated by Mr. Wharton (Confl. Laws § 401): 
“ Obligations, in respect to the mode of 
their solemnization, are subject to the rule 
locus regit actum; in respect to their in¬ 
terpretation, to the lex loci contractus; in 
respect to the mode of their performance, 
to the law of the place of their performance. 
But the lex fori determines when and how 
such laws, when foreign, are to be adopted, 
and in all cases not specified above, sup¬ 
plies the applicatory law.” This rule is 
quoted by Hunt, J., in 91 U. S. 411. In a 
later part of his opinion, in the same case, 
he says : ** Matters bearing upon the execu¬ 
tion, the interpretation, and the validity of 
a contract are determined by the law of the 
place where the contract is made. Matters 
connected with its performance are regu¬ 
lated by the law prevailing at the place of 
performance. Matters respecting the rem¬ 
edy, such as the bringing of suits, admis¬ 
sibility of evidence, statutes of limitations, 
depend upon the law of the place where the 
suit is brought. A careful consideration of 
the decisions of this country and of Eng¬ 
land will sustain these positions; ” cited in 
125 Mass. 374, which is in turn cited in 100 
U. S. 124, where, in a suit on a bond exe¬ 
cuted in New York to indemnify the plain¬ 
tiff’s intestate as surety in an appeal bond in 
a suit in Louisiana, tne court defined the 
“ seat of the obligation ” and held the law 
applicable to be the lex loci solutionis which 
was the law of Louisiana ; the lex loci con¬ 
tractus was said to be a confusing phrase, 
because it is in reality the law not of the 
place of execution but of the seat of the ob¬ 
ligation, and tliat might be either the place 
of execution or the place of performance. 

Mr. Wharton has since expressed the rule 
in the following terms, in the second edi¬ 
tion (1881) of liis Confl. Laws § 401 : 14 A 
contract, so far as concerns its formal mak¬ 
ing, is to be determined by the place where 
it is solemnized, unless the lex situs of prop¬ 
erty disposed of otherwise requires; so far 
as concerns its interpretation, by the law of 
the place where its terms are settled, unless 
the parties had the usages of another place 


in view ; so far as concerns the remedy, by 
the law of the place of suit; and bo far an 
concerns its performance, by the law of the 
place of performance.” See 62 Ga. 241 ; 62 
Ala. 518; 48 N. H. 176; 74 Ill. 197 ; 150 Pa. 
466; 11 Cal. 118; as to lex solutionis ; 22 
Kan. 89; 4 McLean 440 ; 76 Ark. 850 ; 44 
La. Ann. 511; 14 Johns. 838 ; 8 Mas. 91 ; as 
to lex fori; 80 N. C. 294 ; 26 Ark. 356; 11 
La. 465 ; 1 Pet 812; 4 McLean 540; 56 Ark. 
187 ; 6 How. 83 ; as to lex loci ; where a con¬ 
tract is a fraud on the laws of the lex 
fori , it will not be enforced ; 47 Me. 120 ; 
See 49 Minn. 356 ; nor will it be enforced if 
contrary to public policy ; Poll. Contr. 371; 
Whart. Confl. Laws § 490. 

R e a l Estate. In general, the mode of 
conveying, incumbering, transmitting, de¬ 
vising, and controlling real estate is gov¬ 
erned by the law of the place of situation 
of the property ; 44 Minn. 348 ; 126Ind. 58; 
7 Cr. 115 ; 11 How. 33 ; 3 La. Ann. 418 ; 14 
Ves. 541; 4 T. R. 182. See Ley Rn Sita. 

Perhaps an exception may exist in the 
case of mortgages; 23 Miss. 175; 8 McLean 
397. But the point cannot be considered 
as settled ; 1 Washb. R. P. 524 ; Story, Confl. 
Laws § 363; Westl. Priv. Lnt. Law 75. It 
is said by Wharton (Confl. Laws §368) that 
the law governing the mortgage, as such, 
is the Law of situs of the land which the 
mortgage covers ; but the debt is governed 
by the law of the domicil of the party to 
whom it is due. no matter where the prop¬ 
erty be situated ; 6eo 46 N. H. 800 ; 5 Sawy. 
32 ; 41 N. Y. 313 ; 21 Wis. 840 ; 138 III. 559 ; 
1 N. D. 216; and that when the money in 
invested on the land for which the mort¬ 
gage is given, the lex sitae prevails. For 
the purposes of taxation a debt has its situs 
at the domicil of the creditor ; 100 U. S. 490. 

Personal Property. For the general 
rules as to the disposition of personal prop¬ 
erty, see Domicil. Bills of exchange and 
promissory notes are to be governed, as to 
validity and interpretation, by the law of 
the place of making, as are other contracts. 
The residence of the drawee of a bill of ex¬ 
change, and the place of making a prom¬ 
issory note where no other place of pay¬ 
ment is specified, is the locus contractus; 
10 B. & C. 21; 1 Woodb. & M. 381 ; 4 C. & 
P. 35 ; 4 Mich. 450 ; 0 McLean 622; 35 N. J. 
L. 285; 9 Cush. 46; 26 Vt. 698 ; 11 Gratt. 
477 ; 8 GUI 430 ; 18 Conn. 138 ; 6 Ind. 107 ; 
05 N. H. 39 ; 89 Ky. 461 ; see 11 Tex..54 ; 17 
Miss. 220, where the place of address is said 
to be the place of making. As between 
the drawee and drawer and other parties 
(but not as between an indorser and in¬ 
dorsee, 19 N. Y. 436; but see 14 Vt. 33), 
each indorsement is considered a new con 
tract; 14 B. Monr. 556 ; 5 Sandf. 330 ; 2 Ga. 
158 ; 8 McLean 397. On a bill of exchange 
drawn in one state and payable in another, 
the time within which notice of protest must 
be mailed is determined by tne law of a 
latter state; 125 Ind. 375. See Lex Loci. 
A statute of limitations of a foreign state 
roviding that an action on a note shall be 
rought within a certain time after the 
cause of action accrues bars the debt itself 
if not brought within the time limited, 
and may be pleaded in bar of an action 
brought on the note in another state; 0 
Dak. 91. See 63 Me. 87. 

The place of payment is, however, to be 
considered, as the place of making; 30 Miss. 
59 ; 7 Ohio St. 134 ; 4 Mich. 450 ; 5 McLean 
448 ; 3 Gill 430; 8 B. Monr. 306 ; 14 Ark. 189 ; 
17 Miss. 220 ; 13 Gray 597. But see 4 N. J. 
319. 

The better rule as to the rate of interest 
to be allowed on bills of exchange and prom¬ 
issory notes, where no place of payment 
is specified and no rate of interest men¬ 
tioned seems to be the interest of the lex 
loci ; 0 Johns. 183 ; 5 C. & F. 1, 12 ; 6 Cra. 
221; 3 Wheat. 101 ; 1 DalL 191; 12 14. 
Ann. 815; 58 Hun 606. And see 9 Gratt. 
31; 24 Miss. 463 ; 24 Mo. 65; 1 Pars. 
Contr. 238 ; 53 Barb. 850 ; 33 N. J. L. 81; 8 
Wheat. 101. The damages recoverable on a 
bill of exchange not paid are those of the 
place' where toe plaintiff is entitled to re¬ 
imbursement. In the United States, these 
are generally fixed by statute; 4 Johns. 119; 

0 Mass. 157 ; 2 Wash. C. C. 107; 8 Sunm, 
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Where a place of payment » specified, 
the interest of that place must be allowed ; 
13ft Maes. 380; 14 Vt 83; 22 Barb. 118 ; 77 
N. Y. 573, See 17 Johns. 511 ; except that 
when a contract is made in one state, to be 
performed in another, parties may contract 
lor the legal rate of interest allowable in 
either state, provided such contract is en¬ 
tered into in good faith, and not merely to 
avoid the usury laws; 20 Mart. La. 1; 46 
N H. 800; 1 Vfrall. 310; 26 Barb. 213; 25 
Ohio St. 413; 22 la. 194 ; 35 N. J. L. 285. 
See 91 Ga. 505 ; con fro, Story, Confl. Laws 
£ 298. A note made in one state and pay¬ 
able in another, is not subject to the usury 
laws of the latter state, if it is valid in that 
respect in the state where it was made ; 47 
Ark. 54 ; 2 Miles Pa. 185. 

Chattel mortgages valid and duly regis¬ 
tered under the laws of the state in which 
the property is situated at the time of the 
mortgage, will be held valid in another 
state to which the property is removed, al¬ 
though the regulations there are different; 
13 Pet. 107; 62 Mo. 524 ; 25 Miss. 471; 53 
N. H. 562 ; 7 Ohio St. 134 ; 12 Barb. 631 ; 
but see 48 Kan. 600 : 40 III. App. 234 ; 7 
Wall. 140 ; 35 N. Y. 657 ; and it will be en¬ 
forced in the state to which the property 
has been removed, although it would have 
been invalid if made in that state; 30 Mo. 
383 ; but it is said by Wharton (Confl. 
Laws g 317), that the law in regard to 
chattel mortgages is governed by the lex 
rei sites ; that a lien is extinguished when 
goods are taken from the place where the 
lien was created to a place where such a 
lien is not recognized ; vV hart. Confl. Laws 
§ 318; 9 Phila. 615 (where a chattel mort¬ 
gage made in Maryland was held invalid 
lnPennsylvania as against a boiiafide pur¬ 
chaser without notice) ; and a Louisiana 
court refused to enforce a chattel mortgage 
made in another state, such mortgages 
being unknown in Louisiana ; 26 La. Ann. 
1S5. See 37 Pa. 508, where it was held that 
a trust of personalty valid in the domicil 
would l>e protected if the parties removed 
to another state. See also 4 Dist. Rep. Pa* 
270 ; 15 Pa. Co. Ct. 471. 

The law of the situs governs a mortgage 
of chattels in one state, executed in an¬ 
other; Rorer, Int. St. L. 96 ; Jones, Chat. 
Mortg. § 303 ; 58 N. H. 88 ; 7 Wall. 139 ; 22 
Kan. 69 ; 38 Ala. 67. See 76 Ind. 512; 21 


Barb. 198; contra, 12 N. J. Eq. 86 ; 10 Ind. 
28. The lex fori determines the remedies 
on the mortgage; 87 N. H. 86 ; confra, 
Story, Confl. Laws § 402 ; 50 HI. 370 (where 
there appears to have been notice). See 88 
N. Y. 153, where a mortgage on a ship, 
made and shown to be invalid in Pennsyl¬ 
vania, was held invalid in New York ; 8 
Humphr. 542. 

The registration of chattel mortgages and 
transfer of government and local stocks are 
frequently made subjects of positive law, 
which then suspends the law or the domicil. 

Where the mortgagor of chattels removes 
with them to another state, the mortgagee, 
to preserve his rights, need not again record 
the mortgage in such other state ; 82 Minn. 
877 ; 37 N. H. 87; 62 Mo. 524 ; 37 N. J. L. 
201. But in Alabama it must be recorded 
^preserve its validity ; 14 Ala. 55 ; 89 Ala. 


As to whetlier such mortgages will be re¬ 
spected in preference to claims of citizens 
of the state into which the property is 
removed, it is held that they will; 80 Vt. 
42, overruling 28 Vt. 279; 7 Ohio St. 134 ; 
12 Barb. 031; 8 Humphr. 542. A chattel 
mortgage valid in the state where executed 
without change of possession protects the 
property mortgaged against an attachment 
in Vermont, though in the possession of the 
mortgagor ; 23 Vt. 581 ; 57 id. 360. 

Questions of priority of liens and other 
claims are, in general, to be determined by 
the lex rei sitce even in regard to personal 
property ; 5 Cra. 289 ; 4 Binn. 853; 14 Mart. 
La. 93 ; 2 H. & J. 193, 224 ; 8 Pick. 128 ; 8 
Rawle 312 ; 13 Pet. 312; 17 Ga. 491 ; 4 
Rich. 501 ; 13 Ark. 543; 3 Barb. 89; see 83 
Ala. 530. A cliattel mortgage made in 
Canada, with possession delivered to the 
mortgagee, was held entitled to priority in 


Michigan, whither the property was taken 
without consent of the mortgagee, over a 
prior chattel mortgage in Michigan exe¬ 
cuted before the property was taken to Can¬ 
ada and recorded alter its return ; Vining 
v. Millar, 82 L. R. A. (Mich.) 442. 

The existence of the lien will generally 
depend on the lex loci ; Story, Confl. Laws 
§§ 822 b, 403 ; 6 Cra. 289. See note on ex¬ 
tra-territoriality of chattel mortgages, 17 
L. R. A. 137. 

Marriage comes under the general rule in 
regard to contracts, with some exceptions. 
See Lex Loci. 25 Amur. Law Rev. 82. 

The scope of a marriage settlement made 
abroad is lo be determined by the lex loci 
contractus; 1 Bro. P. C. 129; 2 M. A K. 
518; where not repugnant to the lex rei 
8it(e; 81 E. L. & Eq. 448 ; 4 Boew. 286. 

When the contract for marriage is to be 
executed elsewhere, the place of execution 
becomes the locus contractus ; 23 E. L. A 
E(k 288 . 

Torts. In an aotion brought in one state 
for injuries done in another, the statutes and 
decisions of the courts of the latter state 
must fix the liability ; 47 Minn. 92; 48 Ohio 
St. 623 ; 88 Va. 971; 89 Tenn. 235. See 145 
U. S.193. 

Movables in general. Personal property 
follows the owner ; and hence its disposition 
and transfer must be determined by the law 
of his domicil ; 2 Kent 428. See DOMICIL. 

Special Personal Relations. Execu¬ 
tors and administrators , in the absence of 
a specific statute authorizing it, iiave no 
power to sue or be sued by virtue of a for¬ 
eign appointment as such; Westl. Pnv. 
Int. Law 279 ; 2 Jones, Eq. 276 ; 10 Rich. 
393 ; L. R. 5 Ch. App. 315 ; 1 Woolw. 883 ; 
110 Mass. 369 ; 61 Pa. 478; 8 W. Va. 154; 
55 Ga. 253 ; 54 ; 88 Ala. 878 ; 54 Me. 

453 ; 12 Wheat. 169 ; 8 Q. B. 498 ; 2 Ves. 85. 
It seems to be otherwise where a foreign 
executor has brought assets into the state ; 
18 B. Monr. 582 ; 1 Bradf. Suit. 241 ; and 
see 16 Ark. 28; 16 La. Ann. 248 ; and is 
otherwise by statute in Ohio ; 5 McLean 4. 

In the United States, however, payment 
to such executor will be a discharge, it 
seems ; 7 Johns. Ch. 49 ; 18 How. 104 ; con¬ 
tra, 3 Sneed 55 ; otherwise in England; 
Dy. 305 ; 8 Kebl. 163 ; 1 M. & G. 159 ; 3 Q. 
B. 493. But see Westl. Priv, Int. Law 


272. 

And an executor who has so changed his 
situation towards the action as to render it 
his own may sue in a foreign court; Westl. 
Priv. Int. Law 286; 1 Hare 84 ; 4 Beav. 
506. 

Administration must be taken out in the 
situs (place of situation) of the property ; 12 
Wheat. 109 ; 20 Johns. 229 ; 1 Mas. 381 ; 1 
Bradf. Suit. 69. 

But, in general, administration is granted 
as of course to the executor or adminis- 
trator entitled under the lex domicilii (but 
not, it seems, to a minor ; 1 Sw, & T. 253 ; 
or a creditor ; Ambl. 416). In such cases 
the probate granted in the place of domicil 
is the principal, that in the stfus is ancil¬ 
lary ; 3 Bradf. Suit. 233 ; L. R. 2 P. & M. 
89 ; 1 Woolw. 383; 10 Gray 162 ; 10 H. L. 
Cas. 1 ; 8 Rawle 812 ; 61 Pa. 478 ; 21 Conn. 
577. There is no legal privity between 
them ; 35 N. H. 484. 

All property of the decedent which is in 
the iurisaiction of the court granting prin¬ 
cipal or ancillary administration, or which 
comes into it if not already taken posses¬ 
sion of under a grant of administration, 
comes under its operation ; 3 Paige, Ch. 459. 

Whether or not a legacy bears interest, 
depends on the laws of the state of the 
domicil; 152 Mass. 74. 

Ships and cargoes and the proceeds there¬ 
of, on the death of the owner, complete 
their voyages and return to the home port 
to be administered ; Story, Confl. Lavrp 
§620 ; 45 IU. 382; 1 Strobli. 25; 8 Paige, 
Ch. 459 ; 1 Strobh. L. 25. 

The property in each jurisdiction is held 
liable for debts due in tliat jurisdiction, 
and the surplus is to be remitted to the prin¬ 
cipal administrator for distribution under 
the lex domicilii; 8 Cl. & F. 1 ; L. R. 4 Ch. 
App. 785; but whether the court of the 
ancillary iurisdiction will decree a distri¬ 


bution or remit the property to the domi¬ 
ciliary jurisdiction, has been held to be a 
matter of judicial discretion ; 58 N, Y. 192 ; 
52 Ala. 124. See 57 Miss. 566 ; 24 Beav. 100 ; 
8 Piok. 145 ; 8 Bradf. Suit. 233; 21 Conn. 
577. See Domicil. 

In case of insolvency, it is said the assets 
would be retained for an equitable distri¬ 
bution among the creditors of an amount 
proportioned to the whole amount of assets 

and claims ; 8 Pick. 147 ; but this rule has 
been doubted ; Whart. Confl. Laws § 623. 

Each administrator must give priority to 
claims according to the law of his juris¬ 
diction ; Story, Confl. Laws § 624 ; 5 Pet. 
518 ; 20 Johns. 265. 

Guardians have no power over the prop¬ 
erty, whether real or personal, of their 
wards, by virtue of a foreign appointment; 
4 Cow. 52 ; 1 Johns. Ch. 153 ; 4 Gill & J. 
832 ; 4 T. R. 185 ; they must have the sanc¬ 
tion of the appropriate local tribunal; 
Rorer, Int. St. L. 800; 6 Blatch. 637; 9 
Wall. 394 ; 4 Allen 321 ; Whart. Confl. Laws 
§ 260; L, R. 2 Eq. 74. As to the relations 
of foreign and domestic guardians, see 14 
B. Monr. 544. 

As to the power of a guardian over the 
domicil of his ward, see DOMICIL. 

Receivers in equity have no extra-terri¬ 
torial powers by virtue of tlieir appoint¬ 
ment ; 17 How. 322 ; 52 Mo. 17; 25 N. Y. 
577 ; but see 3 Biss. 513. A receiver ap¬ 
pointed for an insolvent corporation in one 
state has no title to its property in another 
state ; 52 Tex. 396 : 28 Conn. 274 ; 57 Fed. 


Rep. 53+. See Receivers. 

Sureties come under the general rules, 
and their contracts are governed by the 
lex foci; but in the case of a bond with 
sureties, given to the government by a 
navy agent for the faithful performance of 
his duties, the liability of the sureties is 
governed by* the common law, as the ac¬ 
countability of the principal was at Wash¬ 
ington, the seat of government; 6 Pet. 172 
(the case coming up from Louisiana). See 
7 Pet. 435. See Suretyship. 

Judgments and Decrees of Foreign 
Courtb relating to immovable property 
within their jurisdiction are held binding 
everywhere. And the rule is the same 
with regard to movables actually within 
their jurisdiction ; Story, Confl. Laws § 592; 
79 Pa. 854 ; 23 Wall. 458; 2 C. & P. 155. 
See 95 U. S. 714; L. R. 4 H. L. 414; 23 
Pick. 270 ; 4 Cra. 434. 

Thus admiralty proceedings in rem are 
held conclusive everywhere if the court had 
a rightful jurisdiction founded on actual 
possession of the subject-matter ; 4 Cra. 
241, 293, 433 ; 7 id. 423 ; 9 id. 12C ; 4 Johns. 
34 ; 8 Sumn. 600; 1 Stor. 157; 1 H. & J. 
142; 1 Binn. 299; 0 Mass. 277; L. R. 5 Q. 
B. 599 ; 1 Low. 253 ; 10 Nev. 47. 

But such decree may be avoided for 
matter apparently erroneous on the face of 
the record ; 7 Term 523; 1 Cai. Cas. 21 ; or 
if there be an ambiguity as to grounds of 
condemnation ; 7 Bingh. 495 ; 1 Greenl, Ev. 
§ 541, n. ; 14 Cow. 520, n. 3; 2 Kent 120. 

Proceedings under the garnishee process 
are held proceedings in rem; and a decree 
may be pleaded in oar of an action against 
the trustee or garnishee; 1 Greenl. Ev. 
§ 542 ; 4 Cow. 520, n. But the court must 
nave rightful jurisdiction over the res to 
make the judgment binding; and then it 
will be effectual only as to the res , unless 
the court had actual jurisdiction over the 

r rson also; 81 Me. 314; 7 B. Monr. 876 ; 
Mass. 498; Story, Confl. Laws § 592 ; 


Greenl. Ev. § 642; 10 Nev. 47; 95 U. 8. 
714. 

Assignments and Transfers. Volun¬ 
tary assignments of personal property, 
valid where made, will transfer property 
everywhere; 16 N. Y. 820 ; 4 N. J. 162, 
270 ; 17 Pa. 91 ; 68 Fed. Rep. 672 ; 48 id. 
716 ; 1 La. Ann. 430; 2 id. 059; 52 Conn. 
830 ; 187 Mam. 366 ; not as against citizens 
of the state of the situs attaching prior to 
the assignees' obtaining possession; 18 
Maas. 146; 6 Harr mg. 81. Otherwise 12 Md. 
54; 4 N. J. 163. 

An involuntary assignment by operation 
of law as under bankrupt or insolvent laws 
will not avail as against attaching creditors 
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CONJUNCTIVE. Connecting in a 
manner denoting union. 


There ar* many eases in law where the conjunc¬ 
tive anti is uW for the disjunctive or, and rice 

XX Kn obl»xat4on Is conjunctive when It contains 
several tmnga*united by a ev>njunction to indicate 
that they are all equally the object of the matter or 
coot met. 


CONJUNCTIVE OBLIGATION. 

One in which the several objects in it are 
connected by a copulative, or in any other 
manner which shows that all of them are 
severally comprised in the contract. This 
contract creates as many different obliga¬ 
tions as there are different objects; and 
the debtor, when he wishes to discharge 
himself, may force the creditor to receive 
them separately. Civil Code. La. $$ 2063. 

CONJURATION (Lat. a swearing to¬ 
gether). 

A plot, bargain, or compact, made by a 
numoer of persons under oath, to do some 
public harm. 

Personal conference with the devil or 
some evil spirit, to know any secret or 
effect any purpose. The laws against con¬ 
juration and witchcraft were repealed in 
1736, by stat. 9 Geo. II. c. 5 ; Mozley & "W. 
Law Diet. 


CONNECTICUT. The name of one 
of the original states of the United States 
of America. 


It was Dot until the year 1665 that the whole terri 
tory now known as the state of Connecticut was 
under one colonial groverument. The charter was 
granted by Charles II. in April. 1062. Previous to 
that tiiuetnere bad been two colonies, with separate 
governments. 

As this charter to the colony of Connecticut em¬ 
braced the colony of New Haven, the latter resisted 
ft until about January, 10G5. when the two colonies, 
by mutual agreement, became indissolubly united. 
In 1G87. Sir Edward Andros attempted to seize and 
take away the charter : but it was secreted and pre¬ 
served m the famous Charter Oak at Hartford, and 
is now kept in the office of the secretary of state. 
1 Hollister. Hist Conn 81V It remained In force, 
with a temporary suspension, as a fundamental law 
of the state, until tne present constitution was 
adopted. Story. Const. 386: Comp. Stat. Conn. 
Rev of IfiTV iii. x)v 


CONNECTING LINES. See Com¬ 
mon Carriers. 

CONNIVANCE. An agreement or 
consent, indirectly given, that something 
unlawful shall be done by another. 

Connivance differs from condonation, though the 
same legal consequences may attend it. Conniv¬ 
ance necesarily involves criminality on the part of 
the individual who connives ; condonation may take 
place without Imputing the slightest blame to the 
party who forgives the injury. Connivance must 
ne tne act of the mind before the offence has been 
committed; condonation Is the result of a deter¬ 
mination to forgive an Injury which waa not known 
until after it was inflicted a Hagg. Eccl. 860. 

Connivance differs, also, from collusion : the 
former Is generally collusion fora particular pur¬ 
pose, while the latter may exist without conniv¬ 
ance. 9 Hagg. Eccl. 180. 

The connivance of the husband to his 
wife’s prostitution deprives him of the 
right of obtaining a divorce, or of recover¬ 
ing damages from the seducer ; Geary, 
Mar. & Frn R. 268 ; 4 Term 657. The 
husband may actively connive at the 
adultery ; 41 Barb. 114 ; 21 N. J. Eq. 61 ; 
or he may passively; 5 Eng. Ecc. 27; 3 
Hagg. Eccl. 87. It may be satisfactorily 

E roved by implication. See Shelf. Mar. cc 
dv. 449 ; 2 Bwh. Mar. & Div. § 6; 2 Hagg. 
EccL 278, 876 ; 8 td. 58, 82, 107, 110, 812 ; 8 
Pick. 299; 2 Cai. 219 ; 15 N. H. 161 ; 81 Mich. 
800 ; 100 Mass. 407 ; 85 Iowa 477. 

See Collusion ; Levity. 


CONNOISSEiCENT. In French 
Law. An instrument, signed by the master 
of a ship or his agent, containing a descrip¬ 


tion of the goods loaded on a ship, the per- ' 
eons who have sent them, the persons to 
whom they wer$ sent, and the undertaking 
to transport them. A bill of lading. Guvot, 
FMpert. Unit\ ; Ord. de la Marine , 1. 8, t. 
8, art. 1. 

CONNUBIUM (Lat.). A lawful mar¬ 
riage. 

CONOCIMEENTO. In Spanish 
Law. A bill of lading. In the Mediter 
runeuii ports it is called poliza de cargami 
ento. For the requisites of this instrument, 
see the Code of Commerce of Spain, arts. 
799-811. 

CONQUEST (Lat. conquiro , to seek 
for). 

In Feudal Law. Purchase : any means 
of obtaining an estate out of the usual 
course of inheritance. 

The estate itself so acquired. 

According to Blackstone and Sir Henry Spelman, 
the word In Its original meaning was entirely dis¬ 
sociated from any connection with the modern idea 
of military subjugation, but was used solely in the 
sense of purchase. It is difficult and quite profit¬ 
less to attempt a decision of the question which has 
arisen, whether It Was applied to William's ac¬ 
quisition of England in Its original or Its popular 
meaning. It must be allowed to offer a very reason¬ 
able explanation of the derivation of the modern 
signification of the word, that it was still used at 
that lime to denote a technical purchase— the prev¬ 
alent method of jpurcAnuse then, ami for quite a 
long period subsequently. beiDg bv driving off the 
occupant by superior strength. The operation of 
making a conquest, os illustrated by william the 
Conqueror, was no doubt often afterwards repeated 
by his followers on a smaller scale : ami thus the 
modern signification became established. Oo the 
other hand, it would be much more difficult to de¬ 
rive a general signification of purchase from the 
limited modern one of military subjugation Bui 
the whole matter must remain mainly conjectural; 
and it is undoubtedly going to far too say. with 
Bun-ill. that the meaning assigned by Blackstone 
is “demonstrated," or, with Wharton, that the 
same meaning Is a “mere idle ingenuity.” Fortu¬ 
nately, the question is not of the slightest impor¬ 
tance in any respect. 

In International Law. The acquisi¬ 
tion of the sovereignty of a country by force 
of arms, exercised by an independent power 
which reduces the vanquished to the sub¬ 
mission of its empire. 

It is a general rule that, where conquered 
countries liave laws of their own, those laws 
remain in force after the conquest until 
they are abrogated, unless contrary to reli¬ 
gion or mala in sc. In this case, the laws 
of the conqueror prevail; 1 Story, Const. § 
150. 

The conquest and occupation of a part 
of the territory of the United States By a 
public enemy renders such conquered ter¬ 
ritory during such occupation a foreign 
country with respect to the revenue laws of 
the United States; 4 Wheat. 24G; 2" Gall. 
486. The people of a conquered territory 
change their allegiance, but not their rela¬ 
tions to each other; 7 Pet. 86. Conquest 
does not per se give the conqueror plenum 
dominum et utile , but a temporary right of 
possession and government ; 2 Gall. 480 : 3 
Wash. C. C. 101 ; 8 Wheat. 591; 2 Bay 220 ; 
2 Dali. 1; 12 Pet. 410. 

The right which the English government 
claimed over the territory now composing 
the United States was not founded on con¬ 
quest, but discovery. Story, Const. § 152. 

In Scotch Law. Purchase. Bell, 
Diet.; 1 Karnes 210. 

See Territorial Property. 

CONQUETS. In French Law. The 

name given to every acquisition which the 
husband and wife, jointly or severally, 
make during the conjugal community. 
Thus, whatever is acquired by the husband 
and wife, either by his or her industry or 
good fortune, enures to the extent of one 


half for (he benefit of the other. Merlin. 
Rep. ConquH ; Merlin, Quest., ConquH, In 
Louisiana, these gains are called aquets. 
La. Civ. Code, art. 2369. The conquets by 
a former marriage may not be Ret tied on a 
second wife to prejudice the heirs ; 2 Low. 
C. 175. 

CONSANGUINEOUS FRATER. A 

brother who has the same father. 2 Bla. 
Com. 231. 

CONSANGUINITY (Lat. consanguis, 
blood together). 

The relation subsisting among all the dif¬ 
ferent persons descending from the same 
stock or common ancestor. See 1 Brad. 
Surr. R. 495. 

Having the blood of some common an¬ 
cestor. 9 Vt. 30. 

Collateral consanguinity is the Tejation 
subsisting among persons who descend from 
the same common ancestor, but not from 
each other. It is essential, to constitute 
this relation, that they spring from the 
same common root or stock, but in different 
branches. 

Lineal consanguinity is that relation 
which exists among persons where one is 
descended from the other, as between the 
son and the father, or the grandfather, and 
so upward in a direct ascending line : and 
between the father and the soil, or the 

g randson, and so downwards in a direct 
escending line. 

In computing the degTee of lineal consan¬ 
guinity existing between two persons, every 
generation in the direct course of relation¬ 
ship between the two parties makes a 
degree; and the rule is the same by tho 
canon, civil, and common law. 

The mode of computing degrees of collat¬ 
eral consanguinity at the common and by 
the canon law is to discover the common 
ancestor, to begin with him to reckon 
downwards, and the degree the two persons, 
or the more remote of them, is distant from 
the ancestor, is the degree of kindred sub¬ 
sisting between them. For instance, two 
brothers are related to each other in the 
first degree, because from the father to 
each of them is one degree. Ah uncle and 
a nephew are related to each other in the 
second degree, because the nephew is two 
degrees distant from the common ancestor ; 
ana the rule of computation is extended to 
the remotest degrees of collateral relation¬ 
ship. 

The method of computing by the civil law 
is to begin at either of the peisons in ques¬ 
tion, and count up to the common ancestor, 
and then downwards to the other person, 
calling it a degree for each person, both 
ascending and descending, ana the degrees 
they stand from each other is the degree in 
which they stand related. Thus, from a 
nephew to his father is one degree ; to the 
grandfather, two degrees ; and then to the 
uncle three ; which points out the relation¬ 
ship. 

The following table, in which the Roman 
numeral letters express the degrees by the 
civil law, and those in Arabic figures those 
by the common law, will fully illustrate the 
subject. 

The mode of the civil law is preferable, 
for it points out the actual degree of kin¬ 
dred in all cases ; by the mode adopted by 
the common law, different relations may 
stand in the same degree. The uncle and 
nephew stand related in the second degTee 
by the common law, and so are two first 
cousins, or two sons of two brothers; but by 
the civil law the uncle and nephew are in 
the third degree, and the cousins are in the 
fourth. The mode of computation, how¬ 
ever, is immaterial; for botn will establish 
the same person to be the heir ; 2 Bla. Com. 
202 . 
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consented. 218 IJ. S. 258. 


CONSANGUINITY 



CONSCRIPTION’. A compulsory en¬ 
rolment of men for military service ; draft. 
The body of conscripts. Stand. Diet. 

CONSEIIi DE FAMLLLE. A family 
council, whose sanction for certain acta is 
required in French law. Anderson. 

CONSEIIi D'ETAT. One of the oldest 
institutions which France possesses. Its 
organization dates back as far as the time 
of Philippe to Bel. When Article G2 of the 
Ordinance of March 23, 1302, established a 
stationary parliament, and the place of 
holding parliament was fixed at Paris, this 
Alonarrh found the necessity of having near 
his person a private council for expediting 
business. He chose, therefore, from par¬ 
liament and among his lords men spe¬ 
cially charged with carrying out the business 
of the kingdom and the conscil d'etat was 
constituted under the name of the high 
council (haul conscil ). But as a matter of 
fact long before the fourteenth century is to 
!)c found t he origin of what is known as the 
conscil cTelcU” 

Conscil d'Hat of today is a body of emi¬ 
nent Frenchmen selected for t heir skill, 
learning, and influence for the high responsi¬ 
bilities of state council, and these duties 
combine executive and consultative. Coxe, 
Manual of French Law. 

CONSENSUAL CONTRACT. In 
Civil Law. A contract completed by the 
consent of the parties merely, without any 
further act. 

The oontrset of —among the civilians, Is an 
example of a consensual contract, because the 
moment there to an agreement between the seller 
and the buyer as to the thing and the price, the 
vendor and the purchaser have reciprocal actions. 
On the contrary, on a loan, there to no action by 
the lender or borrower, although there may have 
been consent, until the thing la delivered or the 

rs^ y <ssrii. PoU ^ r ' «*•»*.*. c. i... i. «*. •, 

CONSENT (Lat. con, with, together, 
sent ire, to feel). A concurrence of wills. 

i Express consent is that directly given, 
either tnwo voce or in writing. 


Implied consent is that manifested by 
signs, actions, or facts, or by inaction or 
silence, which raises a presumption that the 
consent has been given. 

Consent supposes a physical power to act, 
a moral power of acting, and a serious, de¬ 
termined. and free use of these powers. 
Foablanque, Eq. b. 1, o. 2, s. 1. Consent 
is implied in every agreement. See Agree¬ 
ment ; Contract. 

Where a power of sale requires that the 
sale should be with the consent of certain 
specified individuals, the fact of such con¬ 
sent having been given ought to be evinced 
in the manner pointed out by the creator 
of the power, or such power will not be 
considered as properly executed; 10 Ves. 
Ch. 308, 378. See furuier, as to the matter 
of consent in vesting or divesting legacies; 
2 V. &B. 284; 8 Vee. Ch. 239: 12 id. 10; 8 
Bro. Ch, 145 ; 1 Sim. 6c S. 172. As to im¬ 
plied consent arising from acts, see Estop¬ 
pel in Pais. 

In Criminal Law. No act shall be 
deemed a crime if done with the consent 
of the party injured, unless it be com¬ 
mitted in public, and is likely to provoke 
a breach of the peace, or tends to the in¬ 
jury of a third party ; provided no consent 
can be given which will deprive the con- 
senter of any inalienable right; A. 6c E. 
Enoyo ; Desty, Cr. L. § 38. The one who 
ves consent must be caoable of doing so; 
Whar. Cr, L. § 146; 25 N. Y. 878. As to 
age of consent, see Rape. 

See Assent and Consent. 

CONSENT DECREE. See Consent 
Judgment. 

CONSENT JUDGMENT. A judg¬ 
ment that is based wholly upon an agree¬ 
ment of the parties with respect to the matter 
in controversy in an action and involves no 
judicial inquiry into, or preliminary adjudi¬ 
cation of, the facts or the law applicable 
thereto. Freeman, 3 Law of Judgments, (5th 
ed.), 2773. Mere implication from silence is 
not sufficient ; there should be express con¬ 
sent, or conduct which should equitably estop 
the opposite party from denying that he hed 


CONSENT RULE. An entry of rec¬ 
ord by the defendant, confessing the lease, 
entry, and ouster by the plaintiff, in an ac¬ 
tion of ejectment. This was, until recently, 
used in England, and still is in those of the 
United States in which the action of eject¬ 
ment is still retained as a means of acquir¬ 
ing possession of land. 

The consent rule contains the following 
particulars, viz. : first , the person appear¬ 
ing consents to be made defendant instead 
of the casual ejector ; second, he agrees to 
appear at the suit of the plaintiff, and, if 
the proceedings are by bill, to file common 
bail; third, to receive a declaration in 
ejectment, and to plead not guilty ; fourth, 
at the trial of the case, to confess lease, 
entry, and ouster, and to insist upon his 
title only ; fifth, that if, at the trial, the 
party appearing shall not confess lease, en¬ 
try, ana ouster, whereby the plaintiff shall 
not be able to prosecute his suit, such party 
shall pay to the plaintiff the cost of the 
nonpros., and suffer judgment to be en¬ 
tered against the casual ejector; sixth , 
that if a verdict shall be given for the de¬ 
fendant, or the plaintiff shall not prosecute 
his suit for any other cause than the non¬ 
confession of lease, entry, and ouster, the 
lessor of the plaintiff shall pay costs to the 
defendant; seventh, that, when the land¬ 
lord appears alone, the plaintiff shall be 
at liberty to sign judgment immediately 
against the casual elector, but that execu¬ 
tion shall be stayed until the court shall 
further order; Ad. Eject. 233! See, also, 2 
Cow. 442 ; 4 Johns. 311 ; 1 Cai. Cas. 102. 


CONSENT TO. The words ‘‘approve 
of” and “consent to" do not, singly or com¬ 
bined, express the idea of wilful contribution 
to or procurement of a felonious act, which 
is necessary to constitute guilt. For a person 
may be present and heartily approve of an 
act after it is done without being at all willing 
to or capable of aiding, advising or procuring 
it done, especially if it be felonious; or he 
may consent in the sense of offering do 
resistance to commission of it, without the 
slightest contribution to it by his own will. 
90 Ky. 654, 14 S. W. 685. 


CONSEQUENTIAL DAMAGES. 

Those damages which arise not from the 
immediate act of the party, but as an 
incidental consequence of such act. See 
Damages. 


CONSEQUENTS. In Scotch Law. 
Implied powers or authorities. Things 
which follow, usually by implication of 
law. A commission being given to execute 
any work, every power necessary to carry 
it on is implied ; 1 Karnes, Eq. 241; Black, 
L. Diet. 


CONSERVATOR (Lat. conservare, to 
preserve). A preserver; one whose busi¬ 
ness it is to attend to the enforcement of 
certain statutes. 

A delegated umpire or standing arbitra¬ 
tor, chosen to compose and adjust difficul¬ 
ties arising between two parties. Cowel. 

A guardian. So used in Connecticut. 
8 Day 473 ; 5 Conn. 280 ; 12 id. 876. 

CONSERVATOR OF THE PEACE. 

He who hath an especial charge, by virtue 
of his office, to see that the king’s peace be 
kept. 

Before the reign of Edward III., who created 
justices of' the peace, there were sundry persons 
interested to keep the peace, of whom there were 
two classes: one of which had the power annexed 
to the office which they hold : the other had It merely 
by itaelf, and were hence called wardens or conser¬ 
vators of the peace- Lam bard, Eirenarehia, 1. I, 
c. 8. This latter sort are superseded by the modern 
Justices of the prison ; 1 Bla. Com. 849. 

The king's majesty was the principal conservator 
of the peace within all his dominions. The lord 
chancellor or keeper, the lord treasurer, the lord 
hi g h steward of England, and the lord raareschal 
and lord high constable of England, all the justices 
of the court of king’s bench (by virtue of their 
offices), and the master of the rolls (by prescription) 
were general conservator of the peace throughout 
the whole kingdom, and might commit all breakers 
of It, or bind them in recognizances to keep It: the 
other Judges were only so In their own courts. Tbs 
coroner was also a conservator of the peace within 
his own county, as also the sheriff, and both of 























CONSIDERATION 


them might tak* reconiiucM or security (or th* 
pM<«. OMitubiM. tvulitfin«B. ud tba Ilk* wore 
eiao ooneerroUvo or toe peace within their own jur* 
ledJctkm; end mUrht eppreheod *11 brook ere of the 
poor*, end commit them until they found mreUee 
for their keeping it. 

The judges and other similar officers of 
the various states, and also of the United 
States, are conservators of the public 
peace, being entitled “ to hold to the 
security of the peace and during good be¬ 
havior." 

The Constitution of Delaware (1831) pro¬ 
vides that:— 

■* The members of the senate and house 
of representatives, the chancellor, the 
judges, and the attorney-general shall, by 
virtue of their offices, be conservators of 
the peace throughout the state; and the 
treasurer, secretary, and prot h on otari es, 
registers, recorders, sheriffs, and coroners, 
shall, by virtue of their offices, be conser¬ 
vators thereof within the counties respec¬ 
tively in which they reside.” 

CONSERVATOR TBUCIS (Lot.). An 
officer whose duty it was to inquire into all 
offences against the king's truces and safe 
conducts upon the main seas out of the 
liberties of the Cinque Ports. 

Under stat. 2 Hen. V. Btat 1, c. 6, such 
offences are declared to be treason, and 
such officers are appointed in every port, to 
hear and determine such cases, “ according 
to the ancient maritime law then practised 
in the admiral's court as may arise upon 
the high seas, and with two associates to 
determine those arising upon land.” 4 
BLa. Com. 69, 70. 

CONSIDERABLE. Used in Crimi¬ 
nal Law The term “considerable” al¬ 
though generally used by textwritere in 
describing that condition which will reduce 
a homicide from murder to manslaughter, 
is at best inexact and indefinite, and unless 
explained by the court, is well calculated to 
confuse or mislead the jury ; for what one 
juryman, in the absence of instructions on 
the subject, might regard considerable, 
would, in the estimation of another, fall 
short of that degree or character of provoca¬ 
tion that would meet the requirement of 
law. To make the best or worst of the word 
considerable, it certainly never was intended 
to mean more or leas than legal provocation ; 
:ind this court has expressly held that the 
trial court should not leave the jury to 
determine for themselves what would 
constitute legal provocation. 36 S. W. 14. 

CONSIDERABLE PROVOCA¬ 
TION. The phrase “considerable provoca¬ 
tion” means an assault or battery of some 
force, which, by reason of its violence or the 
circumstances attending it, is calculated to 
excite, and which does excite, the passions 
beyond control. 93 Ky. 242, 19 S. W. 665 ; 
62 S. W. 877. 

OONBOEBATIO. See CapEDsaa- 
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CONSIDERATION (L. Latin, eo*- 
sideratio). An act or forbearance, or the 
promise thereof, which is offered by one 
party to an agreement, and accepted by the 
other as an inducement to that others act 
or promise. Poll. Contr, 91. 

Blackstone defines it to be the reason 
which moves a contracting party to enter 
if to a contract (2 Com. 443); but this defini¬ 
tion is manifestly defective because it is 
within the distinction so well taken by Pat- 
tedotL, J., who s&yB:—“ It fe not to be con¬ 
founded with motive, which is not the same 
thing as consideration. The latter means 
Something which is of value in the eye of 
the law, moving from the plaintiff, either 
of benefit to the plaintiff or of detriment 
to the defendant; ’ Langd. Bel. Cas. Cont. 
168; B. C. 2 Q. B. 651. In distinguishing 
between consideration and motive e help- 
fal criterion U to be found in the expression 
11 nothing is consideration that is not re¬ 
garded as such by both parties;" 14 Wall* 
570, 577 ; 110 Mam. 889 ; 79 Ind. 549. 661. 

The price, motive, or of induce¬ 

ment to a contract,—whether It be the 
compensation which h paid, or the incon¬ 


venience which Is suffered by the party 
from whom It proceeds. A compensation 
or equivalent. A cause or occasion meri¬ 
torious, requiring mutual recompense In 
deed or in law. Viner, Abr. Considera¬ 
tion (A). 

It Is also dadoed ss “ any act of the plaintiff from 
which the defendant or a stranger derives a benefit 
or advantage, or any labor, detriment, or Inoooven- 
leooe sustained by the plaintiff, however small. If 
such act Is performed or Inoonvenlenoe suffered by 
the plaintiff by the oonsmit, expren or Implied, of 
the defends dC" TlndaL C. J., In 8 Scott 800. Ac¬ 
cording to Kant It must begiven In exchange. 
rnwiuaZ, an Inducement to the contract, lawful, and 
of sufficient value, with respe c t to the as s u m ption, 
a Com. 464. 

Concurrent considerations are those 
which arise at the same time or where the 
promises are simultaneous and reciprocal. 

Continuing considerations are those 
which consist of acts which must neces¬ 
sarily continue over a considerable period 
of time. 

Executed considerations are acta done or 
values given at the time of making the 
contract. Leake, Confer. 18, 612. 

Executory considerations are promises to 
do or give something at a future day. Ibid. 

Good considerations are those of blood, 
natural love or affection, and the like. 

Uotlves of natural duty, generosity, and prudence 
come under this class: B BLa. Com. 897; a Johns. 
fiS; 10 id. 998; 8 Bail. BBS; 1 M'Cord 004; 9 Leigh 
887 ; 90 Vt. MS; 1 C. A P. 401 ; 48 Ohio 8t. MB; 150 
Pa. 96; 61 Conn. 60. The only purpose for which a 
ffood consideration may be effectual Is to support a 
covenant to stand seised to usee; Shop. Touchst. 
618. The term Is sometimes used In the stone of a 
consideration valid In point of law ; and It then In¬ 
cludes a valuable as well as a meritorious consider¬ 
ation ; 8 Cra. 140; 2 Aik. 001 ; 94 N. H. 802; 8 Madd. 
480 ; 8 Co. 81; A m hl. 698 ; 1 Ed. Ch. 167. Generally, 
however, good is used In antithesis to valuable. 

Illegal considerations are acts, which if 
done or promisee which if enforced, would 
be prejudicial to the publio interest. Har- 
riman, Cont. 101. 

Impossible considerations are those which 
cannot be performed. 

Moral considerations are such as arc 
based upon a moral duty. 

Past consideration is an act done before 
the contract is made, and is ordinarily by 
itself no consideration for a promise ; An¬ 
son, Contr. 82. Pollock considers that 
whether a past benefit is, in any case, a 
good consideration is a question not free 
from uncertainty. On principle it should 
not be. Possible exceptions might be ser¬ 
vices rendered on request, without definite 
prpmise of reward (see Hob. 105) and vol¬ 
untarily doing something which one was 
legally bound to do. Also a promise to pay 
a debt barred by the statute of limitations; 
but he considers that none of these excep¬ 
tions are logioaL See Poll. Cont. 170. 

Valuable considerations are either some 
benefit conferred upon the party by whom 
the promise is made, or upon a third party 
at his instance or request; or some detri¬ 
ment sustained, at the instance of the party 
promising, by the party in whose favor the 
promise is made. Chit. Contr. 7 ; Doct. 
& Stud. 179; 2 Pet. 182; 5 Cra. 142, 150; 1 
Litt. 188 ; 8 Johns. 100; 8N. Y. 207 ; 6 Maas. 
58; 2 Bibb 80; 2 J. J. Marsh. 222: 2 N. H. 
97; Wright, Ohio 660; 18 8. & R. 29; 12 
Ga. 62; 24 Miss. 9 ; 4 HI. 88 ; 6 Humphr. 
19; 4 Blackf. 888 ; 8 C. B. 821; 4 East 
55 ; 98 N. C. 67. The detriment to the prom¬ 
isee must be a detriment on entering into 
the contract and not from the breach of it; 
2 Miso. Reo. 296. 

** A valuable consideration may consist 
hither in some right, interest; profit, or 
benefit accruing to one party, or some for¬ 
bearance, detriment, loss, or responsibility 
given, suffered, or undertaken by the 
other.” L. R. 10 Ex. 162. Bee 6 Pick. 880. 

A valuable consideration la usually In noma way 
pecuniary, or convertible Into money; and a very 
■light consideration, provided Jt be valuable mod free 
from frnod, will support a ooubract; B How. 496; 
ISMasa MB; If Vt W» ; 89 Ala. a. a. 180: 90 Pa. 
808946: 13 AiL A E. 988 ; 18 East 878 ; • 
Ves. Ch. 844:6 Or. AM. «:• Scb. A L. MB, n. 


orations are divided py the civilians Into four 
dins, which are given, with literal tnndithuf 
Dontds* (I give that you may give), Fmeto fa¬ 
cia* (I do that you may do), Facio ml dm (I dsfnatf 


Consideration has been treated as the 
very life and essence of a contract; and a 
parol contract or promise for which there 
was no consideration oould not be enforced 
at law; 7 W* & S. 817 ; Plowd. 808 ; Smith, 
Lead. Cas. 466 ; Doc. £ Stud. 2, c. 24 ; 8 
Call 489 ; 7 Conn. 67 ; 1 Stew. 51; 5 Mass. 
801; 4 Johns. 285 ; 6 Yerg. 418 ; Cooke 467 ; 
6 Halst. 174 ; 4 Munf. 95 ; 11 Md. 281 ; 25 
Miss. 66 ; 80 Me. 412 ; 140 Ill. 269 ; 158 Pa. 
281 ; 89 Ga. 117 ; 114 Mo. 208 ; Brooke, Abr. 
Action sur le Case, 40 ; such a promise was 
often termed a nudum pactum (ex nudo 
pacto non oritur actio), or nude pact. 

This phrase was undoubtedly borrowed 
from the Roman law, but its use in Eng¬ 
lish law had no relation whatever to its 
meaning in the Roman ; nor is the word pact 


of the latter in any sense related to the 
common-law contract. The nudum pac¬ 
tum, as appears by the note cited infra 
from Pollock, had not anciently in England 
its modern signification of an agreement 
without consideration in the sense of 
the maxim quoted. In an elaborate note 
to Pollock on Contracts 678, Note F., 
the learned author calls attention to a 
difference between consideration in the 
English law and its nearest continental 
analogies, which difference, he says, has 
not always been realized. The actual his¬ 
tory of the English doctrine is obscure. 
The most we can affirm is that the general 
idea was formed somewhere in the latter 
part of the fifteenth century. At the same 
time or a little later, nudum pactum lost its 
ancient meaning (viz. : an agreement not 
made by specialty so as to support an ac¬ 
tion of covenant or falling witnin one of 
certain classes so as to support an action 
of debt), and came to mean what it does 
now. The word consideration in the sense 
now before us came into use, at least as a 
settled term of art, still later. In the 
early writers, consideration always means 
the judgment of a court. . . . 

The early cases of actions of assumpsit 
show by negative evidence which is almost 
conclusive that in the first half of the 15th 
century, the doctrine of consideration was 
quite unformed, though the phrase guui 
pro quo is earlier. But in 1459 there was a 
case which showed that an action of debt 
would then lie on any consideration exe¬ 
cuted. In the Doctor and Student (a. £>. 
1530) we find substantially the modern 
doctrine. So far os the writer of that work 
knows, he finds the first full discussion of 
consideration by that name in Plowden’s 
report of Sharington v. Stratton ; Plowd. 


etas (I do that yoa may do), Faelo ml dm (I4s tea* I 
joa may gtvs). Do id facia* (I give that yon Buy I 


The question of consideration was of 
importance in the learning of Uses before 
the statute, and the reflection is obvious 
that both the general conception and the 
name of Consideration have had their 
origin in the court of chancery in the law 
of uses and have been thence imported 
into the law of contracts rather than de¬ 
veloped by the common-law courts. On 
this Hypothesis, a connection with the Ro¬ 
man causa may be suggested with some 
plausibility. 

The same writer proceeds to say that in 
the process thus sketched out some steps 
are conjectural, and considers that the 
materials are not ripe for a positive con¬ 
clusion and will not be until the unpub¬ 
lished records of mediaeval English law 
shall be competently edited. See Holmes, 
The Common Law 253, where a different 
theory of the origin of consideration is 
given as being a generalization from the 
technical requirements of the action of 
debt in its earlier form. 

The theory on which the phrase nudum 
p actum was wrongly applied was that the 
maxim signified that a gratuitous promise 
to do or pay anything on the one side, 
without any compensation on the other, 
oould only be enforced, in the Roman law, 
when made (or clothed) with proper words 
or formalities —-pactum verbis prescriptis 
vestifam ; Vinnfus, Com, de. Inst. lib. 8, de 
v e r b orum fObligationibus, tit. 16, p. 677 ; 
Cod. lib. f t vt. 52. This solemnity it was 


had much the force of our seal, 
imported consideration, as it was 
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said, meaning that the formality implied 
consideration in its ordinary sense i.e., de¬ 
liberation, caution, and fulriess of assent; 
Hare, Contr. 146; 3 Bingh. Ill; 3 Burr. 
1639 ; 4 Md. Ch. Dec. 170 ; 85 Me. 200, 491 ; 
25 Miss. 80; 53 Minn. 10 ; but see 2 Colo. 
App. 259. There was, however, the dis¬ 
tinction often lost sight of but which 
ought to be made that even on the theory 
that the vitality of a seal was solely aa a 
token of the existence of a consideration, 
under the common law it was not the fact 
that the instrument was under seal which 
gave it vitality, but the consideration whose 
existence is implied therefrom, while, un¬ 
der the civil law, the subject of considera¬ 
tion bore no such relation to the contract 
as it does under the English law even ac¬ 
cepting the theory of Stephen and other 
writers stated under title Contract, q. v., 
that the consideration is not an essential 
element of a contract,—necessary to its ex¬ 
istence. Under the civil law it was of tlio 
essence of certain contracts that they should 
be gratuitous, and those based upon a con¬ 
sideration constituted only a single divi¬ 
sion called commutative contracts, which 
again was subdivided into the four classes 
represented by tlio formula quoted, supra , 
do et des t etc. 

While, therefore, the Roman law doubt¬ 
less exercised a large influence upon the 
English law of contracts, the subject of 
consideration particularly has been over¬ 
laid with erroneous theories, and the as¬ 
certainment of its true bearing long post¬ 
poned, by the pursuit of false analogies, 
due probably to the early adoption of such 
phrases as the above and their incorpora¬ 
tion into the common law, to express su¬ 
perficial impressions created by them rather 
than the meaning attributed to them by the 
Roman jurists. 

These analogies have, however, been in 
recent years the subject of more careful in¬ 
vestigation, and the study of the early 
English authorities and a greatly increased 
interest in, and knowledge of, the Roman 
law, have resulted in disturbing many of tho 
theories of consideration in its true relation 
to the contract and the true meaning of the 
seal as making a contract actionable which 
would not be so if by parol. 

The consideration is generally conclusive¬ 
ly presumed from the nature of the con¬ 
tract, w hen sealed ; 11 S. & R. 107 ; 66 Hun 
635 ; but in some of the states by law, and 
in others by statute, the want or failure of 
a consideration may be a good defence 
against an action on a sealed instrument or 
contract; 1 Bay 275; 6 Binn. 232; 11 
Wend. 106; 1 Blackf. 173; 8 J. J. Marsh. 
473 ; 1 Bibb 500 ; 13 Ired. 235; 8 Rich. 437. 

Negotiable instruments also, as bills of 
exchange and promissory notes, by statute 
3 & 4 Anne (adopted as common law or by 
re-enactment in the United States), carry 
with them prima facie evidence of con¬ 
sideration ; 4 Bla. Com. 445. See Bills op 
Exchange, etc. 

The consideration, if not expressed (when 
it is prima facie evidence of consideration), 
in all parol contracts (oral or written), must 
be proved ; this may be done by evidence 
aliunde; 2 Ala. 51 ; 3 N. Y. 335 ; 7 Conn. 
57, 291 ; 16 Me. 894, 458; 4 Munf. 95; 4 
Pick. 71 ; 26 Me. 397 ; 1 La. Ann. 192 ; 21 Vt. 
292 ; 4 Mo. 33. 

A contract upon a good consideration is 
considered merely voluntary, but is good 
both in law and equity as against the grant¬ 
or himself when it has once beemexecuted ; 
Chit. Contr. 28 ; but void against creditors 
and subsequent bona fide purchasers for 
value ; Stat. 27 Eliz. c. 4; Cowp, 705 ; 10 
B. & C. 606 ; 69 la, 755. 

Moral or equitable considerations are not 
sufficient to support an express or implied 
promise. They are only sufficient as be¬ 
tween the parties in conveyances by deed, 
and in transfers, not by deed, accompanied 
by possession ; 9 Yerg. 418 ; 8 B. & P. 249. 
Bee 11 A. & E. 438; 8 Pick. 207. These 
purely moral obligations are left by the law 
to the conscience and good faith of the in¬ 
dividual. Mr. Baron Park© says, “A mere 
moral consideration is nothing; ” 9 M. & W. 
501; 8 Mo. 698. See 78 Hun 121. It was 


at one time held in England that an ex¬ 
press promise made in consequence of a 
previously existing moral obligation creat¬ 
ed a valid contract; per Mansfield, C. J., 
Cowp. 290 ; 5 Taunt. 3o. This doctrine was 
at one time received in the United States, 
but appears now to be repudiated there; 
Poll. Contr. 168; except in Pennsylvania ; 
4 Pa. 364 \ 24 id. 870. 

It is often said that a moral obligation is 


R. 8 Eq. 36;.43 la. 80; 25 Ala. 320; 45 N. 
H. 630; 74 III. 58; 78 Kv. 550. But if a 
meritorious claim is made in good faith, a 
forbearance to prosecute it may be a good 
consideration for a promise, although on 
the facts or on the law the suit would have 
failed of success ; 11 III. 140 ; 60 Ill. 185 ; L. 
R. 5 Q. B. 449 ; 43 N. J. Eq. 377 ; 25 L. T. R. 
504 ; 32 Ch. Div. 269 ; 63 Wis. 387 ; 5 Gray 
45; lOHarv. L. Rev. 113. 


sufficient consideration ; but it is a rule, 
that such moral obligation must be one 
which has once been valuable and enforce¬ 
able at Law, but has ceased to be eo by the 
operation of the statute of limitations, or 
by the intervention of bankruptcy for in¬ 
stance. The obligation, in such case, re¬ 
mains equally strong on the conscience of 
the debtor. The rule amounts only to a 
permission to w r aive certain positive rules 
of law as to remedy; Poll. Contr. 623; 2 
Bla. Com. 445 ; Cowp. 290; 3 B. & P. 249. 
n.; 2 East 506; 2 Ex. 90; 8 Q. B. 487; 6 
Cush. 238; 20 Ohio 332 ; 24 Wend. 97 ; 24 
Me. 561; 38 Pa. 306; 13 Johns. 259; 7 
Conn. 57 ; 1 Vt. 420; 3 Pa. 172; 12 S. Sc R. 

177 ; 17 id. 120 ; 14 Ark. 267 ; 1 Wis. 131 ; 
21 N. H. 129 ; 4 Md. 476. See 51 Mo. App. 
637 ; 78 Hun 121 ; 125 Pa. 394. But now', by 
statute, in England a promise to pay a debt 
barred by bankruptcy or one contracted 
during infancy is void ; Leake, Contr. 318. 
If the moral duty were once a legal one 
which could have been made available in 
defence, it is equally within the rule ; 5 
Barb. 556 ; 2 Sandf. 311; 25 Wend. 389 ; 10 
B. Monr. 382 ; 8 Tex. 397. See as to moral 
obligation as a consideration, 32 Cent. L. 
J. 53. 

An express promise to perform a previous 
legal obligation, without any new consider¬ 
ation, does not create a new obligation ; 7 
Dowl. 781 ; 25 Ind. 328 ; 15 C. B. 295 ; 16 
Q. B. 689 ; 91 N. Y. 401 ; 40 Ohio St. 400 ; 34 
N. J. L. 54 ; 40 Vt. 28 ; 54 III. 303 ; 121 Mass. 
106. 

A valuable consideration alone is good as 
against subsequent purchasers and attach¬ 
ing creditors ; and one which is rendered 
at the request, express or implied, of the 
promisor; Dy. 172, n. ; 1 Rolle, Abr. 11, pi. 
2, 3 ; 1 Ld. Raym. 312 ; 1 Wins. Saund. 2o4, 
n. (1) ; 3 Bingh. N. c. 710 ; 6 Ad. & E, 718 ; 
8 C. & P. 36; 0 M. & W. 485; 2 Stark. 
201 ; 2 Stra. 933; 3 Q. B. 234 ; Cro. Eliz. 
442 ; F. Moore 643; 1 M’Cord 22. 

Among valuable considerations may be 
mentioned these:— 

In general, the waiver of any legal or 
equitable right at the request of another is 
sufficient consideration for a promise ; 8 
Pick. 452 ; 2 N. H. 97; Wright, Ohio 660; 
20 Wend. 184 ; 4 Ired. Eq. 207 ; 4 Harr. 311 ; 
4 B. & C. 8 ; 5 Pet. 114 ; 2 Nev. & P. 114 ; 4 
Ad. & E. 108 ; 47 Minn. 320 ; 62 Mich. 570 ; 
28 Mo. App. 427. 

Forbearance for a certain or reasonable 
time to institute a suit upon a valid or 
doubtful claim, but not upon one utterly 
unfounded. This is a benefit to one party, 
the promisor, and an injury to the other, 
the promisee ; 1 Rolle, Abr. 24, pi. 38 ; Com. 
Dig. Action on the Case upon Assumpsit 
(B, 1) ; L. R. 7 Ex. 235 ; L. R. 10 Q. B, 92; 
L. R. 2 C. P. 196 ; 8 Md. 55 ; 4 Me. 387; 4 
Johns. 237; 1 Cush. 168; 9 Pa. 147; 13 Ill. 
140; 5 Humphr. 19 ; 6 Leigh 85; 1 Dough 
188 ; 20 Ala. N. 8. 309 ; 6 Ind. 528 ; 4 Dev. 
& B. 209 ; 21 E. L. & Eq. 199 ; 6 T. B. Monr. 
91 ; 2 Rand. 442; 15 Ga. 821 ; 5 Gray 553; 
8 Md. 846 ; 25 Barb. 175; 9 Yerg. 486 ; 15 
Me. 188 ; 6 Munf. 406 ; 11 Vt. 483 ; 4 Hawks 

178 ; 6 Conn. 81 ; 1 Bulatr. 41 ; 2 Binn. 606 ; 
4 Wash. C. C. 148 ; 5 Rawle 69 ; 28 Vt. 235 ; 
44 HI. App. 582 ; 18 C. B. 278 ; 27 Fed. Rep. 
175; 36 Mich. 820; 77 Ind. 1 ; 84 N. J. L. 
846; 133 Mass. 284; 105 III. 48; 57 Wis. 
258. An agreement to forbear suit, though 
for an indefinite period, is sufficient con¬ 
sideration ; 180 N. Y. 415 ; 84 Neb. 692 ; 
42 Mo. App. 508. 

An invalid or not enforceable agreement 
to forbear is not a good consideration ; for 
suit may be brought immediately after the 
promise is made. The forbearance must be 
an enforceable agreement for a reasonable 
time; Hardr. 5; 4 East 465 ; 4 M. W. 
795; 4 Me. 387 ; 8 Pa. 282 ; 9 Vt. 388 ; L. 


The prevention of litigation is a valid 
and sufficient consideration ; for the law 
favors the settlement of disputes. Thus, a 
compromise or mutual submission of de¬ 
mands to arbitration is a highly favored 
consideration at la\v ; 1 Ch. Rep. 158; 4 
Pick, 507 ; 2 Strobli. Eq. 258 ; 2 Mich. 145; 
2 Pa. 531 ; 6 Munf. 406; 1 Bibb 168; 4 
Hawks 178 ; 14 Conn. 12 ; 4 Mete. 270 ; 35 
N. H. 556 ; 11 Vt. 483 ; 28 Miss. 56 ; 4 Jones 
N. C. 359 ; 27 Me. 262 ; 21 Ala. N. s. 424 ; 
14 Conn. 12; 2 M’Mull. 356; 4 Ill. 378; 
5 Dana 45 ; 21 E. L. & Eq. 199 : 2 Rand. 
442; 5 B. & Aid. 117 ; 49 Fed. Rep. 715; 
43 id. 364 ; 73 N. Y. 514; 66 Hun 170 ; 9 
Colo. 358 ; 122 Inch 211 ; 32 Ch. D. 268. 
The giving up a suit instituted to try a 

? ;uestion respecting which the law is doubt- 
ul, or is* supposed by the parties to be 
doubtful, is a good consideration for a 
promise; Poll. Contr. 180; Leake, Contr. 
626; L. R. 5 Q. B. 241; 82 Tex. 677; 2 
Binn. 509 ; 2 C. B. 548; 4 East 455 ; 78 
N. Y. 334; 102 Ill. 272; 5 Pet. 98: 112 

Mass. 438 ; 49 N. J. Law 508 ; 78 N. Y. 334 ; 
154 Mass. 453 and cases cited. 

Incurring a legal liability to a third party 
is a valid consideration for a promise by 
the party at whose request the liability 
was incurred ; L. R. 8 Eq. 134. 

Refraining from the use of liquor and 
tobacco for a certain time at the request of 
another, is a sufficient consideration for 
a promise by the latter to pay a sum of 
money ; 124 N. Y. 538. 

The assignment of a debt or chose in 
action (unless void by reason of mainte¬ 
nance) with the consent of the debtor, is a 
good consideration for the debtor’s promise 
to pay the assignee. It is merely a prom ise 
to pay a debt aue, and the consideration is 
the discharge of the debtor’s liability to 
the assignor; 4 B. & C, 525 ; 13 Q. B. 548; 
23 Vt. 532 ; 7 Tex. 47 ; 22 N. II. 185; 10 J. 
B. Moo. 34; 2 Bingh. 437; 1 Cr. M. & R. 
430; 22 Me. 4b 4; 7 N. H. 549. See G3 
Hun 572. Work and service are perhaps 
the most common considerations. 

In the case of deposit or mandate it was 
once held that there was no consideration ; 
Yelv. 4, 128; Cro. Eliz. 883; the reverse in 
now usually maintained ; 10 J. B. Moo. 192; 

2 M. & W. 143; M’Cl. & Y. 205 ; 13 Ired. 
39; 24 Conn. 484 ; 1 Perr. & D. 3; 1 Sm. 
Lead. Cas. 96. 

In these cases there does not appear to 
be any benefit arising from the bailment to 
the promisor. The definitions of mandate 
and deposit exclude this. Nor doe. any 
injury at the time accrue to the promisee ; 
the bailment is for his benefit entirely. 

Trust and confidence in another are said 
to be the considerations which support 
this contract. But w*e think parting with 
the possession of a thing may be considered 
an injury to the promisee, for which the 
prospect of return w r as the consideration 


held out by the promisor. 

Mutual promises made at the same time 
are concurrent considerations, and will sup¬ 
port each other if both be legal and bind¬ 
ing ; Cro, Eliz. 643 ; 6 B. & C. 255 ; 3 B. 
& Ad. 703; 8 E. L. & Eq. 420 ; 12 How. 
126 ; 8 Miss. 60S ; 17 Me. 872 ; 4 Ind. 257 ; 
4 Jones, N. C. 527; 7 Ohio St. 270 ; 8 
Humphr. 19; 1 Caines 45; 1 Murph. 287 ; 
13 Ill. 140 ; 8 Mo. 574; 83 Tex. 277 ; 157 
Mass. 294 ; 75 Hun 140. Yet the promise 
of an infant is a consideration for the 


*omise of an adult. The infant may 
roid his contract, but the adult cannot; 
Mete. 519 ; 7 Watts 412 ; 5 Cow. 475 ; 1 
. Chipnj. 252; 1 A. K. Marsh. 76; 2 
ail. 497 ; 8 Maule & S. 205. 

Marriage is now settled to be a valuable 
>nsideration, though it is not convertr 
le into money or pecuniarily valuable; 
Cow. 637 ; 11 Leigh 136 : 7 Pet. 848 ; 6 
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l\wa ^9 ; C2 Mp. 374 ; 3 D. F. & J. 586 ; 89 
111. a pp. 145 ; 4 Wash. St. 199 ; 8 Yeates 
100; 74 On. 669. 

Subscription# to take shares in a char¬ 
tered ci'inppny are said to rest upon 
sufficient consideration; for the Company 
is obliged to give the subscriber Ins 
shares, and he must pay for them; Pars. 
I'ontr. 377 : 16 Mass. 94 ; 8 id 138 ; 21 N. II. 
247 ; 34 Me. 860 ; la Barb. 248 ; 5 Ala. n, s. 
>7 ; 22 Me. 84 : 9 Yt. 280. 

On the subject of voluntary subscrip¬ 
tions for charitable purjxvos tbore is much 
confusion among the authorities ; 6 Mete. 
310. See Subscription. 

Illegal considerations can be no founda¬ 
tion for a contract. Violations of morality, 
decency, and policy are in contravention 
of common law : as, contracts to commit, 
conceal, or compound a crime. So, a con¬ 
tract for future illicit intercourse, or in 
fraud of a third party, will not bo en¬ 
forced. Ex turpi contractu non oritur 
actio . But the act in question is not al¬ 
ways a criterion ; e. g. as to immoral con¬ 
siderations that which the law considers 
is whether the promise has a tendency to 
produce immoral results ; hence while a 
promise of future illicit cohabitation is an 
illegal consideration ; L. R. 16 Eq. 275 ; 54 
Cal. 148; 11 Pa. 316 ; Harriman, Cont. 114; 
but a promise founded upon past illicit co¬ 
habitation is not illegal; 1 Johns. Ch. 329; 
but simply voluntary and governed by the 
same rules as other past executed consid¬ 
erations ; Poll. Cont. 2C2. The illegality 
created by statute exists when the statute 
either expressly prohibits a particular 
thing, or affixes a penalty which implies 
prohibition, or implies such prohibition 
from its object and nature ; 1 Ball & B. 
360; 10 Ad. & E. 815; 2 E. L. & Eq. 
113; 2 M. & G. 1C7; 6 Dana 91 ; 3 Bibo 
500 ; 9 Vt. 23; 21 id. 184 ; 11 Wheat. 258; 
22 Me. 488 ; 2 Miss. 18 ; 2 Ind. 392 ; 14 Mass. 
322; 4 S. & R. 159 ; 1 5 Pa. 402 ; 4 Halst. 
352 ; 2 Sandf. 18G; 4 Huinphr. 199 ; 3 Mc¬ 
Lean 214 ; 14 N. H. 294, 435; 5 Rich. 47 ; 8 
Brev. 54 ; 145 U, S. 421. If any part of the 
consideration is void as against the law, it 
is void tn toto ; 11 Vt. 592 ; 84 Ga. 600 ; see 
15 R. I. 261 ; 26 Vt. 184 ; 20 Ohio St. 431, 
but contra, if the promise be divisible and 
apportionable to any part of the consider¬ 
ation, the promise so far as not attribut¬ 
able to the illegal consideration might be 
valid ; Leake, Contr. 631 ; 2 M. & G. 167, 

A contract founded upon an impossible 
consideration is void. Lex neminem cogit 
ad varta at it impossibilia; 5 Viner, Abr. 
110, 111, Condition (C) a, (D) a ; 1 Rolle, 
Abr. 419; Co. Litt. 206 a ; 2 B. & C. 474; 
Leake, Contr.*719. But this impossibility 
must be a natural or physical impossibility ; 

3 B. & P, 296, n.; 7 Ad. & E. 798; 1 Pet. 
C. C. 91, 221; 5 Taunt. 249 ; 2 Moore &. S. 
89; 9 Bingh. 68; but it may be otherwise 
when the consideration is valid at the 
time the contract was formed, but after¬ 
wards became impossible ; Leake, Contr. 
719. 

An executory consideration which has 
totally failed will not support a contract 
when the performance of the considera¬ 
tion forms a condition precedent to the 
performance of the promise ; Add. Contr. 
126 ; 7 C. & P. 108; 2 C. B. 548 ; 3 Johns. 458 ; 
7 N. Y. 369 ; 1 Vt. 166 ; 7 Maas. 14; 13 id. 
210 ; 23 Ala. n. 6. 320 ; 1 Const. 3. C. 467 ; 2 
Day 437 ; 2 Root 258 ; 4 Conn. 428; 1 N. & 
M’C. 210 ; 1 Ov. 438 r 8 Call 373; 26 Me. 217 ; 
5 Humphr. 837, 490 ; 8 Pick. 83 ; 6 Cra. 53; 

4 Dev. & B. 212; 15 N. H. 114 ; 3 Ind. 289; 
Dudl. 161. 

Sometimes when the consideration par¬ 
tially fails, the appropriate part of the 
agreement may be apportioned to what 
remains, if the contract is capable of be¬ 
ing severed; 4 Ad. & E. 005; 1 M. & R. 
218 ; 8 M. & W. 870; 2 Cro. & M. 48,214 ; 14 
Pick. 198; 28 N. H. 290 ; 2 W. & S. 285; 
L. R. 10 Q. B. 491 ; 1 Q. B. Div. 679; 26 
Minn. 288 ; 26 Me. 217. 

A past consideration will not generally 
he sufficient to support a contract. It is 
something done before the obligor makes 
his promise, and, therefore, cannot be a 
foundation for that promise, unless it has 


been executed at the request (express or 
implied) of the promisor. Such a request 
plainly implies a promise of fair and 
reasonable compensation ; 6 M. & G. 153 ; 
L. R. 8 Ch. 888; id. 5 C. P. 65; 2 IU. 
113; 14 Johns. 378; 22 Pick. 393; 9 N. H. 
195; 7 Me. 76, 118; 27 id. 14)6; 7 Johns. 
87 ; ‘2 Conn. 404; 1 Sm. Lead. Cas., noto 
to Ijunpleigh t\ Brnithwaite. But a pre¬ 
existing obligation will Hupport a promise 
to perform that obligation which tne law, 
in the case of a debt, will imply ; Harri¬ 
man, Contr. 83 ; 5 M. & W. 541 ; but a past 
consideration which did not raise an obli¬ 
gation at the time it was furnished, will 
support no promise whatever ; 3 Q, B. 2;14 ; 
Harriman, Contr. 83 ; where there has been 
a request for services, a subsequent promise 
to pay a definite sum for them is evidence 
of the actual value of the services ; id. 

As to time, considerations may be of the 
past, present, or future. Thctoe which are 
present or future will support a contract 
not void for otber reasons ; Story, Contr. 
71. When the consideration istodoathing 
hereafter, and the promise has been accept¬ 
ed, and a promise in return founded upon 
it, the latter promise rests upon sufficient 
foundation, and is obligatory ; 3 Md. 07 ; 
17 Me. 303 ; 24 Wend. 285 ; 17 Pick. 407 ; 1 
Spear 368. 

The adequacy of the consideration is 
generally immaterial; Add. Contr. 11 ; L. 
R. 5 Q. B. 87 ; 8. c. 43 L. J. G. B. 35; 8 A. 
<fe E. 745; 6 id. 438 ; 11 id. 983 ; L. R. 7 Ex. 
235; 5 C- B. N. S. 265; 24 L. J. C. P. 271 ; 
16 East 372 ; 5 W. & S. 470 ; 5 Rawle 69 ; 
excepting formerly in England before 31 & 
32 vict. c. 4, in the case of the sale of a 
reversionary interest or where the inade¬ 
quacy of the consideration is so gross as of 
itself to prove fraud or imposition : 48 Ohio 
St. 562. There is no case where mere inade¬ 
quacy of price, independent of other cir¬ 
cumstances has been held sufficient to set 
aside a contract between parties standing 
on equal ground and dealing with each 
other without imposition or oppression ; 2 
Watts 104 ; 75 Mo. 681 ; 68 Ind. 405 ; 85 id. 
294 ; 57 Vt. 227 ; 42 N. Y. 369. The ade¬ 
quacy of the consideration does not affect 
tne contract; 2 How. 420 ; but the consid¬ 
eration must be real and not merely color¬ 
able ; one cent has been held not to be a 
sufficient consideration for a promise to pay 
$700: 17 Ind. 29; and $1 has been held 
insufficient to support a promise to pay 
$1000 ; 7 R. I. 470 ; a dollar would be a suf¬ 
ficient consideration for any promise ex¬ 
cept one to pay a larger sum of money 
absolutely ; 2 How. 426. 

See note to Chesterfield v. Jannsen in 1 
W. & T. Lead. Cas. ; Contract, 

See Implied Consideration ; Meritor!- 
ous Consideration. 

CONSEDERATUM EST PER CU¬ 
RIAM (Lat. it is considered by the court). 
A formula used in giving judgments. 

A judgment Is the decision or sentence of the law, 
given by a court of justice, as the result of proceed¬ 
ings Instituted therein for the redress of an injury. 
The language of the judgment Is not, therefore, 
that “it Is decreed," or “resolved.”’ hy the court, 
but that “ It is considered by the court," comridera- 
tum eat per curiam , that the plaintUX recover his 
debt, etc. 

In the early writers, considerare , con¬ 
sider atio always means the judgment of a 
court. This usage was preserved down to 
our time in the judgment of the common- 
law courts in the form “ It is considered," 
which, as 8ir Frederick Pollock says, has 
been “ wantonly ” altered to 44 It is ad¬ 
judged," under the Judicature Acts. Poll. 
Cont. 675, Note F. 

CONSIDERED. The word "consid¬ 
ered" is equivalent to ‘'reasonably regarded " 
154 Ky. 413, 157 S. W. 1133. 

CONSIGN. To send goods to a factor 
or agent. See 4 Daly 820. 

In Civil Daw. To deposit in the cus¬ 
tody of a third person a thing belonging to 
the debtor, for the benefit of the creditor, 
under the authority of a court of justice. 
Pothier, OhL pt. 8, c. 1, art. 8. 


Th« term to consign. or oonsl gnat Ion. ia derived 
from the Latin conttgrwi re., which dignifies to seal ; 
for It wm formerly the practice to deal up the 
mouey thus received in a bag or box. Aao & M. 

1 nut. b S. t. 11. c. 1. ( 8. 

Generally, the consignation h made with a public 
officer : It u* very similar to our practice of payuig 
money in to court. See Burge. 8uret. 

CONSIGN ATIO. See Consign. 

CONSIGNATION. The payment of 
money ii:t<> (In hands of a third party \\bun 
the creditor refuses to accent of it. 

CONSIGNER. One to whom a con¬ 
signment is made. 

When the goods consigned to him are 
his own, and they have bwn ordered to be 
sent, they are at his risk the moment the 
consignment is made according to his 
direction ; and the persons employed in 
the transmission of the goods are his 
agents ; 1 Li verm. Ag. 9, When the goods 
are not his own, if he accept the consign¬ 
ment, he is l>ound to pursue the instruc¬ 
tions of the consignor : as, if the goods lx> 
consigned upon condition that the con¬ 
signee " ill accept the consignor’s bills, he 
is bound to accept them ; id. 139 ; or if he 
is directed to insure, he must do so ; id. 
325. 

It is usual in bills of lading to state that 
the goods are to be delivered to the con¬ 
signee or his assigns, he or they paying 
freight : in such case the consignee or his 
assigns, by accepting the goods, by impli¬ 
cation become bound to pay the freight; 
29 N. Y. 436 ; 47 N. Y. 019 ; 3 Bingh. 383 ; 

2 Pars. Contr. 640. 

CONSIGNMENT. The goods or prop¬ 
erty sent by means of a common carrier 
by one or more persons, called the consign¬ 
ors, in one place, to one or more persons, 
called trie consignees, who are in another. 
The goods sent by one iierson to another, to 
be sold or disposed of by the latter for and 
on account of the former. The transmis¬ 
sion of the goods. 

CONSIGNOR. One who makes a 

consignment. 

CONSILIARIUS (Lat. consiliare, to 
advise). In Civil Law. A counsellor, as 
distinguished from a pleader or advocate. 
An assistant judge. One who participates 
in the decisions. Du Cange. 

CONSILIUM (called, also, Dies Consi- 
lii ). A day appointed to hear the counsel 
of both parties. A case set down for argu¬ 
ment. 

It is commonly used for the day appointed 
for the argument of a demurrer, or errors 
assigned ; 1 Tidd, Pr. 438; 2 td. 684, 1122; 
1 Sell. Pr. 336 ; 2 id. 385 ; 1 Archb. Pr. 191, 
246. 

CONSIMILI CASU (Lat. in like case). 
In Practice. A writ of entry, framed 
under the provisions of the statute West¬ 
minster 2d (13 Edw. 1.), c. 24, which lay 
for the benefit of the reversioner, where a 
tenant by the curtesy aliened in fee or for 
life; 3 Bla. Com., 4th Dublin ed. 183 n.; 
Bac. Abr. Court of Chancery (A). 

Many other new writs were framed under the 
provisions of this statute ; but this particular writ 
was known emphatically by the title here defined. 
The writ Is now practically obsolete. See .3 Bla. 
Com. Si; Case ; Assumpsit. 

CON6I6TOR. A magistrate. Jacob; 
Blount. 

CONSISTORY. In Ecclesiastical 
Law. An assembly of cardinals convoked 
by the pope. 

The consistory Is either public or secret. It Is 
public when the pope receives princes or gives 
audience to ambassadors; secret when he fills 
vacant sees, proceeds to the canonization of saints, 
or judges and settles certain contestations sub¬ 
mitted to him. 

CONSISTORY COURT. InEngliah 
Law. The courts of diocesan bishops held 
in their several cathedrals (before the 
bishop’s chancellor, or commissary, who is 
the judge) for the trial of all ecclesiastical 
causes arising within their respective dio¬ 
ceses, and also for granting probates and ad¬ 
ministrations. From the sentence of these 
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oottrts an appeal lies to the archbishop of 
each province respectively. ' 2 Steph. Com. 
230, 297; 8 id. 4w ? 481 ; 8 BU. Com. 64; 1 
Woodd. Lect. 145 ; Halifax, An. b. 8, c. 10, 
n. 12 . 

CONSOLATO DEI. MARE, flee 

Code. 

CONSOLIDATE. To unite into one, 
distinct things or parts of a thing. In a gen¬ 
eral sense, to unite into one mass or body, 
as to consolidate the foroes of an army or 
various funds. In parliamentary usage, to 
consolidate two hills is to unite them into 
one. In law, to consolidate benefices, ac¬ 
tions, or corporations is to combine them 
into one. See 45 la. 56. 

CONSOLIDATED FUND. In Eng¬ 
land. (Usually abbreviated to CdnaoU.) 
A fund for the payment of the public debt. 

Formerly, when a loan was made, authorized by 
government, a particular part of the revenue waa 
appropriated for the payment of the interest and 
of the principal. Till* waa called the fund ; and 
every loan had its fund. In this manner the Aggre¬ 
gate fund originated in 1716; the South-Sea fund In 
1717 ; the Oeueral fund in 1717; and the Sinking 
fund, into which the surplus of these (lowed, which, 
although intended for the diminution of the debt, 
was applied to the necessities of the government. 
These four funds were consolidated into one in the 
year 1797 ; and this fund is the Consolidated fund. 

It Is wholly appropriated to the payment of cer¬ 
tain specific charges and the Interest on the sums 
originally lent the government by individuals, which 
leTd an annual interest of three per ceDt. to the 
older*. The principal of the debt is to be returned 
only at the option of the government. 

CONSOLIDATION. In Civil Law. 

The union of the usufruct with the estate 
out of which it issues, in the same person ; 
which happens when the usufructuary 
acquires the estate, or vice versa. In either 
case the usufruct is extinct. Lee. Elm. Dr. 
Rom. 424. 

It may take place in two ways : first, by the usu¬ 
fructuary surrendering his right to the proprietor, 
which in the common law is called a surrender; 
secondly, by the. release of the proprietor of his 
rights to the usufructuary, which in our law is 
called a release. 

In Ecclesiastical Law. The union of 
two or more benefices in one. Cowel. 

In Practice. The union of two or more 
actions in the same declaration. 

CONSOLIDATION OF CORPORA¬ 
TIONS. See Meroeb. 

CONSOLIDATION OF RAIL¬ 
ROADS. See Merqer ; Railroad. 

CONSOLIDATION RULE. InPrao 

tice. An order of the court requiring the 
plaintiff to join in one suit several causes 
of action against the same defendant 
which may be so joined consistently with 
the rules of pleading, but upon which be 
has brought distinct suits. 1 Dali. 147 ; 38. 
& R. 264 ; 2 Archb. Pr. 180. The matter 
is regulated by statute in many of the 
states. 

An order of court, issued in some cases, 
restraining the plaintiff from proceeding 
to trial in more than one of several actions 
brought against different defendants but 
involving the same rights, and requiring 
the defendants also, in such actions, to 
abide the event of the suit which is tried. 
It is in reality in this latter case a mere 
stay of proceedings in all the cases but one. 

It is often issued where separate suits are 
brought against several defendants founded 
upon a policy of insurance ; 2 Marsh. Ins. 
701 ; see 4 Cow. 78, 85; 1 Johns. 29; or 
against several obligors in a bond ; 8 Chit. 
Pr. 645 ; 3 C. & P. 68. See 1 N. & M’C. 
417, n. ; 1 Ala. 77; 5 Yerg. 297 ; 7 Mo. 477 ; 
2 Tayl. 200 ; 4 Halst. 835 ; 3 S. & R. 262 : 
19 Wend. 63. 

Where two actions arose upon the same 
transaction, one for trespass against defend¬ 
ant’s property, another against his person, 
and might have been joined, the court 
ordered them tried at the same time ; l 
Dill. 851. 

When two actions are consolidated, the 
original actions are discontinued and only 
the consolidated action remains; 80 Abb. 
N. C. 131 ; 8 Miflo. Rep. 110. 

The Federal courts are authorised to con¬ 
solidate actions of a like nature, or relative 


10 the —m e question, as they may deem 
reasonable; Rev. St&t § 921. 

CONSORTIUM (Lat. a union of lots or 
chances). A lawful marriage. Union of 
parties in an action. 

Company; companionship. 

It occurs In this last sense In the phrase per mtod 
consortium amisit (by which he has lost the cotn- 
psnkmahlp), used when the plaintiff declares for 

3^a < oSm. l lJo ^ 41011610 ^ wWe by * thlr< * 

CONSPIRACY' (Lat. con, together, 
spiro, to breathe). In Criminal Law. A 
combination of two or more persons by 
some concerted action to accomplish some 
criminal or unlawful purpose, or to accom¬ 
plish some purpose, not in itself criminal or 
unlawful, by criminal or unlawful means. 
4 Mete. Ill ; 4 Wend. 229 ; 15 N. H. 896 ; 5 
H. <fe J. 317 ; 3 8. <fe R. 220 ; 12 Conn. 101 ; 

11 Cl. <fe F. 155; 4 Mich. 414 ; 38 Ill. App. 
-168 ; 148 U. S. 197 ; Stirason, Lab. Law 195. 

254 U. S. 465, citing 148 U. S. 203. If the 
purpose be unlawful it may not be carried 
out even by means that otherwise would be 
legal; and although the purpose be lawful it 
may not. be carried out by criminal or un¬ 
lawful means. Id. 465, 466. 

Lord Deo man defined conspiracy aa a combina¬ 
tion for accomplishing an unlawful end, or a lawful 
end by unlawful means. 4 B. & Ad. 845. 

The terms criminal or unlawful are used, 
because it is manifest that many acts are 
unlawful which are not punishable by in¬ 
dictment or other public prosecution, and 
yet there is no doubt that a combination by 
numbers to do them is an unlawful con¬ 
spiracy and punishable by indictment; 12 
Conn. 101; 15 N. H. 396; 1 Mich. 216; 
Dearsl. 337 ; 11 Q. B. 245 ; 9 Pa. 24 ; 8 Rich. 
72 ; 1 Dev. 357. 

Of this character was a conspiracy to 
cheat by false pretences without false to¬ 
kens, when a cheat by false pretences only 
by a single person was not a punishable 
offence ; 11 Q. B. 245. So a combination to 
destroy the reputation of an individual by 
verbal calumny of itself is not indictable; 
per Shaw, C. J., 4 Mete. 123. So a conspir¬ 
acy to induce and persuade a young wo¬ 
man, by false representations, to leave the 
protection of her parent’s house, with a 
view to facilitate her prostitution ; 5 W. & 
S. 461 ; 2 Den. C. Cas. 79; and to procure 
an unmarried girl of seventeen to become 
a common prostitute; 4 F. <fc F. 160; to 
procure a woman to be married bv a mock 
ceremony, whereby she was seduced; 48 
la. 502. And see 5 Rand. 027; 6 Ala. N. 8. 
765. So a conspiracy, by false and fraudu¬ 
lent representations that a horse bought by 
one of the defendants from the prosecutor 
was unsound, to induce him to accept a less 
sum for the horse than the agreed price ; 1 
Dearsl. 337. A conspiracy by traders to 
dispose of their goods in contemplation of 
bankruptcy, with intent to defraud their 
creditors ; 1 F. & F. 88. 

The obtaining of goods on .credit by an 
insolvent person without disclosing his in¬ 
solvency, and without having any reason¬ 
able expectation of being able to pay for 
such goods in and by means of the fair and 
ordinary course of his business, is not of it¬ 
self such an unlawful act as may be the 
subject of an action for conspiracy ; though 
it would be otherwise, it seems, in the case 
of a purchase made without any expecta¬ 
tion of payment; 1 Cush. 189. But the 
obtaining possession of goods under the 

E retence of paying cash for them on de- 
very, the buyer knowing that he has no 
funds to pay with, and appropriating the 
goods to his own use in fraud of the seller, 
is such a fraud or cheat as may be the sub¬ 
ject of a charge of conspiracy : 1 Cush. 189, 
A combination to go-to a theatre to hiss 
an actor ; 2 Campb. ,869 ; 6 Term 628 ; to 
indict for the purpose of extorting money ; 

4 B. & C. 829; to charge a person with being 
the father of a bastard child ; 1 Salk. 174 ; 
to coerce journeymen to demand a higher 
rate of wages; 6 Term 619; 14 Wend. 9 ; to 
charge a person with poisoning another; 

F. Moore 816; to affect the price of public 
stocks by false rumors ; 8 M. & 8. 67; to 
prevent competition at an auction ; 6 C. A 


P. 289; to cheat by a fraudulent prospectus 
of a projected company and by false ac¬ 
counts ; 11 Cox, Cr. Ca. 414; by false ac¬ 
counts between partners; L. R. 1 C. C. 274; 
by a mock auction ; 11 Cox, Cr. Ca. 404; 
have each been held indictable. 

Where the retail dealers of coal in a city 
form an association the main purpose of 
which is to fix prices below which it should 
not be 'retailed, whereby they prevent a 
dealer, not a member of the association, 
from obtaining coal from the wholesale 
dealers, they are guilty of conspiracy ; 66 
Hun 590; 189 N. Y. 251. 

8trikes of laborers to raise wages or lock¬ 
outs by employers are lawful; 10 Cox, Cr. 
Ca. 692; if without intimidation ; 11 Cox, 
Cr. Ca. 825. The system of sending a com¬ 
mittee to the neighborhood of each factory 
where the strike is on, for the purpose of 
reporting the number of workmen engaged 
in such factories and their addresses, is not 
necessarily unlawful; 28 Wkly. Law Bui. 
Ohio 32 ; workmen may peaceably persuade 
their fellow-workmen to leave their em¬ 
ployer’s service in order to compel an ad¬ 
vance in wages; 17 N. Y. Supp. 204; and 
where they enter into a lawful combination 
to control by artificial means the supply of 
labor preparatory to a demand for advance 
in wages, a combination of the employers 
to resist such is lawful; 159 Pa. 420. See 
Stimson, Lab. L. ;Cogley, Strikes : Carson s 
Wright, Crim. Conspiracies. See also Com¬ 
bination, Labor Unions. This subject is 
mostly regulated by statute in England. 
An action will lie for damages for conspir¬ 
acy where journeymen tailors by con¬ 
certed action return all their garments un¬ 
finished to their employer ; 9 Neb. 890; and 
for the fraudulent use of legal proceedings 
to injure another; 76 N. Y. 247. A com¬ 
bination by two or more pemons to induce 
othem not to deal with or enter into con¬ 
tracts with a particular individual, is ac¬ 
tionable, if injury results and it is done for 
that purpose; [1893] 1 Q. B. 715; 52 N. J. 
L. 284. A combination to boycott is illegal 
and will be enjoined ; 45 Fed. Rep. 135. 

In order to render the offence complete, 
it is not necessary that any act should be 
done in pursuance of the unlawful agree¬ 
ment entered into between the parties, or 
that any one should have been defrauded 
or injured by it. The conspiracy is the gist 
of the crime ; 9 Co. 55 ; 28 L. T. n. s. 75 ; 2 
Mass. 337, 538 ; 3 S. & R. 220 ; 23 Pa. 355 ; 

4 Wend. 259 ; 3 Zabr. 33; 3 Ala. 360 ; 5 
Harr. A J. 317 ; 107 N. C. 822 ; 44 Fed. Rep. 
898. But see 10 Vt. 353. Where persons 
enter on an unlawful purpose, with the 
intent to aid or encourage each other i'< 
carrying out their design, they are each 
criminally responsible for everything re¬ 
sulting from such purpose whether spe¬ 
cifically contemplated or not; 97 Ala. 67; 
142 U. S. 450. 

By the laws of the United States (R. S. § 
5364), a wilful and corrupt conspiracy to 
cast away, burn, hr otherwise destroy any 
ship or vessel, with intent to injure any 
underwriter thereon, or the goods on boam 
thereof, or any lender of money on such 
vessel on bottomry or respondentia, is made 
felony, and the offender punishable by fine 
not exceeding ten thousand dollars, and 
by imprisonment and confinement at hard 
labor not exceeding ten years. 

Conspiracies to prevent witnesses from 
testifying, to impede the course of justice, 
to hinder citizens from voting, to prevent 
persons from holding office, to defraud the 
United States by obtaining approval of false 
claims, to levy war. against the United 
States, to impede the enforcement of the 
laws, etc., etc., are made punishable by act 
of congress; U. S. R. S. Index, Conspiracy. 

In the absence of damage, the simple act 
of conspiracy does not 'furnish ground for 
a civil action ; 76 Md. 118. 

After a conspiracy has come to an end, 
the admissions of one conspirator by way 
of narrative of past facts are not admis¬ 
sible in evidence against the others; 150 
U. R 98; 144 id. 268. 

In a prosecution under U. S. R. 8. § 5480, 
as amended, for a conspiracy to defraud 
by means of the postoffloe. three matters 
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of fool must bo ofaumd in the indictment 
end established by the evidence : 1. That 
> the persons charged devised a scheme to 
defraud ; 2. that they intended to effect 
this scheme by opening or intending to< 
onen correspondence with some other oer-> 
son through the postofflce establishment 
or by inciting such other person to open 
communication with them ; 9. and tnat 
in carrying out such scheme suoh person 
must have either deposited a letter or 
packet in the postoffice, or taken or re* 
oeived one therefrom ; 157 U. S. 187. 

Where parties are on trial for conspiracy 
to stop the mails, contemporary telegrams 
from different parts of the country, an¬ 
nouncing the stoppage of mail trains, are 
admissible in evidence against the defend¬ 
ants if brought home to them, and so, too, 
are acts and declarations of persons not 
parties to the record if it appears that they 
were made in carrying the conspiracy into 
effect; 158 U. S. 5&0. 

A combination of persons not themselves 
employee, to procure the latter to Btrike 
to tne iniury of the employer's business, is 
held to be a criminal conspiracy giving 
also the right to an injunction and dam¬ 
ages ; 148 U. S. 107 (but see a criticism of 
this case, Stimson, Lab. Law 288); 106 
Mmi 1 ; 107 uL 555 ; 147 id. 212 ; 62 Fed. 
Rep. 803; but the tendency in the American 
courts is not to treat such combinations as 
unlawful conspiracies ; 69 Fed. Rep. 810 ; 
38 Leg. Int Pa. 412 ; 60 How. Pr. 168 ; but, 
where the evidence included facts showing 
intimidation, it is a criminal conspiracy ; 84 
Pitts. L. J. Pa. 313 ; and an injunction will 
be granted; 30 Atl. Rep. 261; s. C. 164 Pa. 
448. In England the subject is regulated 
by statute providing that no agreement or 
combination of two or more to do, or pro¬ 
cure to be done, any act in contemplation 
or furtherance of a trade dispute between 
employer and workmen shall be indictable 
as a conspiracy, if such act would not be 
criminal if committed by one ; 38 & 39 Viet, 
c. 86. In tbe United States, the Maryland 
statute contains an exact copy of the Eng¬ 
lish ; in Montana, Minnesota and Oklahoma, 
the common law of conspiracy seems to be 
repealed, and in New York it is modified. 
For legislation on the subject and the 
course of decisions Concerning it see Stim¬ 
son, Lab. Law § 55. 

Consult Russell, Crimes, Gheaves ed.; 
Gabbett, Crim. Law ; Bish. Crim. Law; 
Wright, Crim. Consp. Bee Writ of Con¬ 
spiracy. 

CONSPIRATORS. Persons guilty of 
a conspiracy. 

CONSTABLE. An officer whose duty 
it is to keep the peace in the district which 
is assigned to him. 

The most satisfactory derivation of the term and 
history of the origin of this office is that which 
deduce* it from the French comestabU (Let. comet- 
ttabuli ), who was an officer second only to the king. 
He might take charge of the army, wherever It 
was, lx the king were not present, and hod the 
general control of everything relating to military 
matters, as the marching troops, their encampment, 
provisioning, etc. Guyot, Rip. Univ. 

The same extensive duties pertained to the-con¬ 
stable of Scotland. Bell, Diet. 

The duties of this officer in England seem to have 
been first fully defined by thestat. Weetm. (18 Edw. 

I ) ; and question has.been frequently made whether 
the office existed in England before that time. 1 
Bla. Com. 890. It seems, however, to be pretty 
certain that the office in England Is of Norman 
origin, being introduced by WillLam, and that sub¬ 
sequently the duties of tbe Saxon tithing-men, 
bo rah older*, etc., were added to Its other functions. 
See Cowel; WLLLc- Const.; 1 Bla Com. 850: 1 PolL 
& K. MS. 

High constable* were first ordained, ac¬ 
cording to Blackstone, by the statute of 
Westminster, though they were known as 
efficient public officers long before that 
time. 1 Bharsw. Bla. Com. 356. They are 
to be appointed for each franchise or hun¬ 
dred by the leet, or, in default of such 
appo i n tm ent, by the justices at quarter- 
8 * 0810111 , Their first duty la that of keeping 
the king’s peace. In addition, they are to 
serve Warrants, return lists of jurors, and 
perform various other servioes enumerated 
m Coke, 4th Inst 267 ; 8 Steph. Cora. 47; 
Jacob, Law Diet. In some cities and towns 
in the United S t a te s there are officers called 


high constables, who are the principal 
police officers in their jurisdiction. 

Petty constables are inferior officers in 
every town or parish, subordinate to the 
high constable. They perform tbe duties 
.of head borough, tithing-man, or bora- 
holder, and, in addition, their more modern 
duties appertaining to the keeping the peaoe 
within their town, village, or tithing. 

In England, however, their duties have 
been much restricted by the act 6 & 6 Viot 
o. 109, which deprives them of their power 
as conservators of the peace. 8 Steph. 
Com. 47. 


In the United States, generally, petty 
constables only are retained, their duties 
being generally the same as those of con¬ 
stables in England prior to the 5 &, 6 Viet, 
o. 109, including a limited judicial power 
as conservators of the peace, a ministerial 
power for the service of writs, etc., and 
bo me other duties not strictly referable to 
either of these heads. Their immunities 
and indemnities are proportioned to their 
powers, and are quite extensive. See 1 
Bharsw. Bla. Com, 356, n. They are au¬ 
thorized to arrest without warrant on a 
reasonable suspicion of felony, for offences 
against the peace committed in their pres¬ 
ence, and in various other cases: 1 Russ. 
Cr. 800; 1 Chit. Cr. Law 20 : 4 Sharsw. 
Bla. Cora. 292. See A BREST; Coroner. 


CONSTABLE OP A CASTLE. The 
warden or keeper of a castle; the castel- 
lain. Stat. Westm. 1, c. 7 (8 Edw. I.); 9pel- 
man, Gloss. 

The constable of Dover Castle was also warden of 
the Cinque Ports. There was besides a constable of 
the Tower, as well as other constables of castles of 
less note. Cowel; lam bard. Const. 

CONSTABLE OF ENGLAND 

(called, also, Marshal). His office consisted 
in the care of the common peace of the 
realm in deeds of arms ana matters of 
war. Lam bard, Const. 4. 

He was to regulate all matters of chivalry, 
tournaments and feats of arms which were 
performed on horseback. 3 Steph. Com. 
47. He held the court of chivalry, besides 
sitting in the aula regi*. 4 Bla. Com. 92. 

The office is disused in England, except 
on coronation-days and other such occa¬ 
sions of state, and was last held by Sta fford , 
Duke of Buckingham, under Henry V111 T 
His title is Lord High Constable of Eng¬ 
land. 8 Steph. Com. 47 ; 1 Bla. Com. 855. 


CONSTABLE, LORD HIGH. See 
Constable of England; Court of Chiv¬ 
alry. 


An exemplification under the great seal 
of the enrolment of letters patent. Co. 
Litt. 225. 

A certificate which the clerk of the pipe 
and auditors of the exchequer make at the 
request of any person who intends to plead 
or move in the court for the discharge of 
anything; and the effect of it is, the cer¬ 
tifying what constat (appears) upon record 
touching the matter in question. 

CONSTAT D’HUISSIER. In 
French Law. An affidavit made by a 
huissier setting forth the appearance, form, 
quality, color, etc., of any article upon 
which a suit depends. Arg. Fr. Merc. L. 
554; Black, L Diet. 

CONSTATING INSTRUMENTS. 

The term is used to signify the documents 
or collection of documents which fix the 
constitution or charter of a corporation. 
Brice, Ultra Vires 34 ; 87 N. J, Eq. 363. 

CONSTITUENT (Lat.* constituo, to ap¬ 
point). He who gives authority to another 
to act for him. The constituent is bound 
by the acts of his attorney, and the attorney 
is responsible to his constituent. 

CONBTiTU riRE. In Old. English 
Law. To establish * to appoint; to ordain. 

Used in letters of attorney, and translated 
by constitute. Applied generally, also, to 
denote appointment. Reg. Orig. 172; Du 
Cange. 

CONSTITUTED AUTHORITIES. 

The officers properly appointed under the 
constitution for the government of the 
people. Those powers which the consti¬ 
tution of each people has established to 
govern them, to cause their rights to be 
respected, and to maintain thoee of each of 
its members. 

They are called constituted, to distinguish 
them from the constituting authority which 
has created or organized them, or has aele- 1 
gated to an authority, which it has itself 
created, the right of establishing or regu¬ 
lating their movements. 

CON8TIT U TIO. In Civil Law. An 
establishment or settlement. Used of con¬ 
troversies settled by the parties without a 
trial. Calvinus, Lex. 

A sum paid according to agreement; Du 
Cange. 

An ordinance or decree liaving its force 
from the will of the emperor. Dig. 1. 4. 1, 
Cooper’s notes. 

In Old English Law. An ordinance 
or statute. A provision of a statute. 


CONSTABLE OF SCOTLAND. 
An officer who was formerly entitled to 
oommand all the king’s armies in the ab¬ 
sence of tbe king, and to take oognicance 
of all crimes committed within four miles 
of the king’s person or of parliament^ the 
privy council, or any general convention 
of the estates of the kingdom. The office 
was hereditary in the family of Errol, and 
was abolished by the 20 Geo. HI. o. 48. 
Bell, Diet.; Erakine, Inst. 1. 8. 37. 

CONSTABLE OF THE EXCHE- 

S UER. An officer spoken of in the 51 
en. HI. stat. 5, cited by CoweL 

CONSTABLEWICK. The territorial 
jurisdiction of a constable. 5 Nev. & M. 

CONSTABULARXUB (Lat.). An of¬ 
ficer of horse ; an officer having charge of 
foot or horse ; a naval commander; an 
officer having charge of military affairs 
generally. Spelman, Gloss. 

The titles were very numerous, all derived, how¬ 
ever, from com^s-Mtabuli, and the duties were quite 
similar In all the countries where tbe civil law pre¬ 
vailed. Hie power* were second only to thoee of 
tbe king In aU matter* relating to tbe armies of tbe 
kingdom. 

In England hi* power waa early diminished and 
restricted to thoee duties which related to the pre- 
TTf 1 * 0 ® ?* kins’* peace. The office 1* now 
abolished in England, except as a matter of cere¬ 
mony, and In France. Ouyot, Rip. Univ.; CoweL 

CONSTAT (Lat. it appears). A certifi¬ 
cate by an officer that certain matters 
therein stated appear of record. See 1 
Hay w. 410. 


CONSTITUTION. The fundamental 
law of a state, directing the principles upon 
which the government is founded, and 
regulating the exercise of the sovereign 
powers, directing to what bodies or persons 
those powers shall be confided and the 
manner of their exercise. 

An established form of government; a 
system of laws and customs. 


Constitution, la the former law of tbe European 
continent, signified a* much a* decree,—a decree of 
importance, especially ecclesiastical decrees. The 
decrees of the Roman emperors referring to the 
jut circa jocra, contained in the code of Justinian, 
have been repeatedly collected and called the Con¬ 
stitutions. The famous bull Unigtmitua was usually 
called In France the Constitution. Comprehensive 
laws or decrees have been called constitutions; 
thus, the Constitutio Criminali* Carolina, which U 
the penal code decreed by Charles V. for C 
the Constitutions of Clarendon (q.v.). In 
law the word constitution came to be used 
more for the fundamentals of a government,—the 
laws and usages which give It its characteristic fea¬ 
ture. We find, thus, former English writers speaic 
of the constitution of the Turkish empire. These 
fundamental laws and customs appeared to our 
race especially Important where they limited the 
power and action of the different branches of gov¬ 
ernment ; and It came thus to pass that by constitu¬ 
tion was meant especially the fundamental law of a 
state In which the citizen enjoys a high degree of 
civil liberty ; and, as it is equally necessary to guard 
against the power of the executive In monarchies, 
a period arrived—namely, the first half of the pres¬ 
ent century—when In Europe, and especially on 
the continent, the term constitutional government 
came to be used In contradistinction to absolutism. 

We now mean by the term constitution, In com¬ 
mon parlance, the fundamental law of a free coun¬ 
try, which characterize* the organism of the coun¬ 
try and secure* the right* of the citizen and deter¬ 
mine* hi* main duties as a freeman. Sometimes, 
Indeed, the word constitution ha* been used in 
recent times for what otherwise 1* generally called 


Germany, 
political 
more and 


CONSTITUTION OP U B. 


218 


an organic law. napoleon 1 . styled himself tmperor 
of the French by the Grace of God and the Consti¬ 
tutions of the Empire. 

Constitutions were generally divided into written 
and non-writteo constitutions, analogous to leges 
script as and non scriptce, These terms do not In¬ 
dicate the distinguishing principle; Liebcr, there¬ 
fore, divides political constitutions into accumulated 
or cumulative constitutions and enacted constitu¬ 
tions. The constitution of ancient Rome and that 
of England belong to the first class. The latter 
consists of the customs, statutes, common laws, 
and decisions of fundamental importance. The Re¬ 
form act Is considered by the English a portion of 
the constitution as much as the trial by jury or 
the representative system, which have never been 
enacted, but correspond to what Cicero calls leges 
natce. Our constitutions are enacted ; that Is to 
Bay, they were, on a certain day and by a certain 
authority, enacted as a fundamental law of the 
body politic. In mAny cases enacted constitutions 
cannot be dispensed with, and they have certain 
advantages which cumulative constitutions must 
forego; while the latter have some advantages 
which the former cannot obtain. It has been 
thought, in many periods, by modern nations, that 
enacted constitutions und statutory law alone are 
firm guarantees of righus aud liberties, This error 
lias been exposed in Lieber's Civil Libeity. Nor 
can enacted constitutions dispense with the ' grown 
law" (lex nata). For the meaning of much that 
an enacted constitution establishes can only be 
found by the grown law on which it is founded, just 
as the British Bill of Rights (an enacted portion of 
the English constitution) rests on the common Iaw. 

Enacted constitutions may be either octroyed. 
that is. granted by the presumed full authority or 
the grantor, the monarch ; or they may be enacted 
by a sovereign people prescribing high rules of ac¬ 
tion and fundamental laws for its pmitical society, 
such as ours is ; or they may rest on contracts be¬ 
tween contracting parties,—for instance, between 
the people and a dynasty, or between several states. 
We cannot enter here Into the interesting inquiry 
concerning the points on w hich all modern constitu¬ 
tions agree, and recording which they differ.—one 
of the most instructive inquiries for the publicist 
and jurist. See Hollands Constitutional History' of 
England ; Hnrc : Miller ; Rawle ; Story on the Con¬ 
stitution ; Sheppard's Constitutional Text-Book; 
Elliot's Debates on the Constitution, etc.: Lieber's 
article (Constitution), in the Encyclopedia Ameri¬ 
cana ; Cooley. Const. Litn, ; Bryce, Am. Com.; Von 
Holst, Hist. U. S. 

For the constitutions of the several states, 
including those in force and the previous 
ones, see Charters and Constitutions, pub¬ 
lished under authority of Congress in 1878. 

Constitution, Self-Executing Pro¬ 
visions . A constitutional provision may 
be said to be self-executing if it supplies a 
sufficient rule by means of which the right 
given may be enjoyed and protected, or 
the duty imposed may be enforced, and it 
is not self-executing when it merely in¬ 
dicates principles, without laying down 
rules by means of which those principles 
may be given the force of law. Cooley, 
Const. Liin. 99. 

“ The question in every case is whether 
the language of a constitutional provision 
is addressed to the courts or the legisla¬ 
ture. ... If the nature and extent of 
the right conferred and of the liability 
imposed is fixed by the provision itself, 
so tliat they can be determined by the 
examination and construction of its own 
terms, and there is no language used indi¬ 
cating that the subject is referred to the 
legislature for action, then the provision 
should be construed as self-executing, And 
its language as addressed to the courts.” 
48 Minn. 150. 

“ But it must remain entirely clear that 
where a state constitution declares in clear 
language that the members of corporations 
shall be individually liable for their debts 
to a defined extent, it cannot be held that 
supplementary legislation is required to 
execute.this provision, and hence that the 
legislature may leave it forever dormant 
and inoperative merely because the framers 
of the constitution did not go on and pre¬ 
scribe the remedy which should be pursued 
for enforcing it.” Thomp. Corp. § 8004, 

See 8 Fed. Rep. 739; 80 Hun 14; 77 Wis. 
104 ; 15 Pet. 449 ; 104 Pa. 150 ; 148 id. 817. 

But it has been held that a constitutional 
provision that “ dues from corporations 
shall be secured by individual liability of 
the stockholders to an additional amount 
equal to the stock owned by such stock¬ 
holder, and such other means as shall be 
provided by law,” is not self-executing and 
is inoperative until supplemented by stat¬ 
ute ; 42 N. E. Rep. (N. Y.) 419. 

CONSTITUTION OP THE UNITED 
STATES. We, the people of the United 
States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, 


provide for the common defense, promote 
the general welfare, and secure the blessings 
of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for 
the United States of America. 

\Tks Federal Convention which framed the Consti¬ 
tution met at Philadelphia in May, 1787, and completed 
its work September 17th. The number of delegates 
chosen to the convention u>aa sixty-fire: ten did not attend; 
sixteen declined signing the Constitution or left the con¬ 
vention before it was ready to be signed; thirty-nine 
signed. The states ratified the Constitution in the 
following order::Delaware. December 7, 1787; Pennsyl¬ 
vania, December 12 , J787; New Jersey, December t8, 
1787; Georgia, January 2, 1788; Connecticut, January 
0, 1788: Massachusetts, February 6, 1788; Maryland, 
Aprit 28, J788; South Carolina, May 23, 1788; New 
Hampshire, July 21, 1788; Virginia, June 23, 1788; 
New York, July 26, J788; North Carolina, November 
21, 1789; Rhode Island, May 20, 1700. The first ten 
amendments were proposed in 1780, and declared adopted 
in J7pi. The eleventh amendment was proposed in 
1704 , and declared adopted in 1798. The twelfth 
am«ndmcnl was proposed in 1803, and declared adopted 
in 1804 . The thirteenth amendment was proposed and 
adopted in 1863. The fourteenth amendment was pro¬ 
posed in 1866, and adopted in 1868. The fifteenth 
amendment was proposed in 1869 and adopted in 1870. 
The sixteenth amendment was adopted February 23, 
tgij. The seventeenth amendment was adopted May 
31, 1913. The eighteenth amendment uxis submitted 
by Congress December 18, 1917 , ratified by 36 states 
January 16, /p/p, proclaimed January 29, 1919, and 
in effect January 16, IQ20. The nineteenth amendment 
was submitted by Congress June 4, /p/p, ratified by 
states, August 18, 1920, proclaimed August 30 , 1920, 
in effect on and after August 18, 1920. Ed.\ 

ARTICLE I 

Section I. —All legislative powers herein granted 
shall be vested in a Congress of the United States, 
which shall consist of 0 Sonote and House of Repro¬ 
se Dtatives. 

Section II.—The House of Representatives shall 
be composed of rnembora chosen every second year 
by the people of the several States and tho electors 
in each State shall have the qualifications requisite 
for electors of tlic most numerous branch of the State 
legislature. 

No person shall he e Representative who shall not 
have attained the ogo of twenty-five years, and been 
•even years a citiicn of the United States, and who 
shall not, when elected, be an inhabitant of that State 
in which he shall be chosen. 

Representatives and direct taxes shall be appor¬ 
tioned among the several States which may be included 
within this Union, according to their respective num¬ 
bers, which shall bo determined by adding to the 
whole number of free persons, including those bound 
to service for a term of years, and excluding Indiana 
not taxed, three-fifths of all other persons. The actual 
enumeration shall bo made within three years after 
the first meeting of the Congress of the United States, 
and within every subsequent term of ten yeare, in 
such manner os they shall by law direct. The number 
of Representatives shall not exceed one for every 
thirty thousand, but each State shall have at least ono 
Representative; end until such enumeration shall be 
made, the State of A r «?u» Hampshire shall be entitled 
to choose throe. AffiseacAueetts eight, Rhode Island and 
Providence Plantation one, Connecticut five. New York 
six, New Jersey four, Pennsylvania eight, Delaware 
one. Maryland six, Virginia ten. North Carolina five, 
South Carolina five, and Georgia three. 

When vacancies happen In the representation from 
any State, the executive authority thereof shall issue 
writs of election to fill such vacancies. 

The House of Representatives shall choose their 
Speaker and other officers, and shall have tho sole 
power of impeachment. 

Section III.—The Senate of the United States 
shall be composed of two Senators from each State, 
chosen by tho legislature thereof, for six years; ana 
each Senator shall have one vote. 

Immediately after they shall be assembled in con¬ 
sequence of the first election, they shall bo divided as 
equally as may be into three classes. Tho seats of tbs 
Senators of tho first class shall be vacated at tho 
expiration of tho second year; of tho second class, at 
the expiration of the fourth year, and the third class, 
at the expiration of the sixth year, so that one-third 
may bo chosen every second year; and if vacancies 
happen by resignation or otherwise during the recess 
of the legislature of any State, the exccutivo thereof 
may make temporary appointments until the next 
meeting of the legislature, which shall then fill such 
vacancies. 

No person shall be a Senator who shell not have 
attained the age of thirty years, and been nine years 
a citireo of the United States, and who shall not, when 
elected, be an inhabitant of that Slate for whicb be 
shall be chosen. 

The Vioe-President of the United States shall be 
President of the Senate, but shall have no vote, unless 
they be equally divided. 

The Senate shall choose their other officers, and also 
a President pro tempore in the absence of the Vice- 
President, or when he shall exercise the office of 
President of the United States. 

The Senate shnll hove the solo power to try all 
impeachments. When sitting for that purpose, they 
shall be on oath or affirmation. When the President 
of the United States is tried, the Chief Justice shall 
preside ; and do person shall be convicted without the 
concurrence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend 
further than to removal from office, and disqualification 
to hold and enjoy any office of honor, trust, or profit 
under the United States ; but the party convicted 
shall, nevertheless, be liable and subject to indictment, 
trial, judgment, and punishment, according to law. 

Section IV.—The times, places, and manner of 
holding elections for Senators and Representatives 
shall be prescribed in each State by the legislature 
thereof; out the Congress may at any time by law 
make or alter such regulations, except as to the places 
of ohoosing Senators. 


The Congress shall assemble at least once in every 
year, and such meeting shall be on the first Monday 
in December, unless they shall by law appoint a 
different day. 

Section V. —Each house shall be the judge of the 
elections, returns, and qualifications of its own mem¬ 
bers, and a majority of each shall constitute a quorum 
to do business; but a smaller Dumber may adjourn 
from da> to day. and may be aulhorixed to compel 
the attendance of absent metnhers, in such manner, 
and under such penalties, as each house may provide. 

Each house may determine the rules of its proceed¬ 
ings, punish its members for disorderly behavior, and 
with the concurrence of twu-thirds, expel a member. 

Each house shall keep a journal of its proceedings, 
and from time to time publish the same, excepting 
such parts as may in their judgment require secrecy, 
and the yeas and nays of the members of either house 
on any question shall, at the desire of one- 6 ftb of 
those present, be entered on the journal. 

Neither house, during the session of Congress, shall, 
without the consent of the other, adjourn (or more 
than three days, nor to any other place than that in 
which the two houses shall be sitting. 


Section VI.~-The Senators and Representatives 
shall receive a compensation for their services, to bo 
ascertained by law and paid out of the Treasury of 
the United States. They shall, in nil ca.ie.s except 
treason, felony, and breach of the peace, be privileged 
from arrest during their attendance at the session of 
their respective houses, and in going to and returning 
from the same ; and for any speech or debate in cither 
house they shall not be questioned in any other place. 

No Senator or Representative shall, during the time 
for which he was elected, be appointed to any civil 
office under the authority of (be United States, which 
shall have been created, or the emoluments whereof 
shall have been increased during such time ; and no 
person holding any office under the United States 
shall be a member of either house during his con¬ 
tinuance in office. 

Section VII.—All bills for raising revenue shall 
originate in the House of Representatives; but the 
Senate may propose or concur with amendments as 
on other bills. 

Every bill which shall have passed the House of 
Representatives aud the Senate shall, before it becomes 
a law, he presented to the President of the United 
States; if he approves he shall sign it. but if not h»- 
shall return it. with his objections, to thnt house in 
whicb it 9 ball have originated, who shall enter the 
objections at large, on their journal and proceed to 
reconsider it. If after such reconsideration two-thirds 
of that house shall agree to pass the bill, it shall be 
eent, together with the objections, to the other house, 
by which it shall likewise be reconsidered, and if 
approved by two-thirds of that house it shall become 
a law. But in all such cases the votes of both houses 
shall be determined by yeas and nays, and the names 
of the persons votiDg for and against the bill shall be¬ 
en te red on the journal of each house reai^ectively. if 
any bill shall not he returned by the President within 
ten days (Sundays excepted) after it shall have been 
presented to him, the same shall be a law, in like man¬ 
ner as if he bad signed it, unless the Congress by their 
adjournment prevent its return, in which cose it shall 
cot be a law. 

Every order, resolution, or vote to which the con¬ 
currence of the Semite and House of Representatives 
may be necessary' (except on n question of adjourn¬ 
ment) shall be presented to the President of the 
United States ; and before the same shall take eflect, 
shall be approved by him. or being disapproved by 
him, shall be repassed by two-thirds of thi Senate 
and House of Representatives, according to the rules 
and limitations prescribed in the case of a bill. 

Section VIII.—The Congress shall have power to 
lay and collect taxes, duties, imposts, and excises, to 
pay the debts and provide for the common defense 
and general welfare of the United States; but all 
duties, imposts, and excises shall he uniform through 
out the United States ; 

To borrow money on the credit of the United Stales . 

To regulate commerce with foreign nations and 
among the several States, and with the Indian tribes. 

To establish an uniform rule of naturalisation, and 
uniform laws on the subject of bankruptcies through¬ 
out the United States; 

To coin money, regulate the value thereof, and of 
foreign coin, and fix the standard of weights and 


measures; . 

To provide for the punishment of counterfeiting 
the securities and current coin of the United States; 

To establish post-offices and post-roads; 

To promote tne progress of science and useful a/I* 
by securing for limited times to authors and inventor* 
the exclusive right to their respective writings and 
discoveries; 

To constitute tribunals inferior to the Supreme 


To define and punish piracies and felonies committed 
on the high seas and offenses against the law of 
nations; . - 1 

To declare war, grant letters of marque and reprisal, 
and make rules concerning captures on land and water; 

To raise and support armies, but no appropriations 
of money to that use shall be for a longer term than 
two years: 

To provide and maintain a navy ; 

To make rules for the government and regulation 
of the land and naval forces ; 

To provide for calling forth the militia to execute 
the laws of the Union, suppress insurrections, and 
repel invasions ; ....... „ 

To provide for organising, arming, and disciplining 
the militia, and for governing such part of them as may 
be employed in the service of the United States, 
reserving to tho States respectively the appointment 
of the officera, and the authority of training tho mintia 
according to the discipline prescribed by Congress; 

To exercise exclusive legislation in all cases whot- 
gMvsr over* such district (not exceeding ten diiIos 
square) as may', by session of particular States and the 
aooeptanoo of Con grew, become the seat of the Gov¬ 
ernment of tho United States, and to exercise like 
authority over all places purchased by the consent ol 
the legislature of the State in which the same ahaII W. 
for the erection of forte, magaiines, arsenals, dock¬ 
yards, and other needful buildings; and 
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To make all lava which ahall t» oecesrory and proper 
for c*rryiQ| into eitcutioo U» foreioihji pow*ra, &nd 
ftll otbar vptttd by this CoMiitutico to the 

Gororowot of the United States, or to any depart¬ 
ment or officer thereof. , 

SaenoN IX.—The migration or importation of such 
paraona aa any of the State* now existing shall think 
proper to admit shall not be prohibited by the Congress 
prior to the year one thousand eight hundred and eight, 
but a tax or duty may be imposed on such importation, 
not e xc eeding ten dollars for each person. 

The privilege of the writ of habeas oorpus shall not 
be suspended, unless when in cases of rebellion or 
invasion the public safety may require it. 

No bill of attainder or ex poet facto law shall be 


No capitation or other direct tax shall be laid, 
on ten in proportion to the census or enumeration 
hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported 
from any Stale. 

No preference shall be given by any regulation of 
commerce or revenue to toe pons of one State over 
those of another ; nor shall vessels bound to or from 
ooe State be obliged to soter, clear, or pay duties In 
another. 

No money shall be drawn from the Treasury but 
in oooaequence of appropriations made by law; and 
a regular statement and account of the receipts and 
expenditures of all public money shall be published 
from time to time. 

No title of nobility shall be granted by the United 
5tales; and no person holding any office of profit or 
trust under them shall, without the consent of the 
Congress, accept of any present, emolument, office, or 
title, of any hind whatever, from any king, princy, or 
foreign State. 

Section X.—No State shall enter into any treaty, 
alliance, or confederation; grant letters of marque 
and reprisal; coin money , emit bills of credit; make 
anything but gold and silver coin a tender in payment 
of debts; pass any bill of attainder, ex post facto taw, 
or law impairing the obligation of contracts, or grant 
any title of nobility. 

No Stale shall, without the consent of Congress, 
lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its 
inspection laws ; and the not produce of all duties and 
imposts, laid by any State on imports or exports, 
shall be for the use of the Treasury' of the United 
States; and all such laws shall be subject to the 
revision and control of the Congress. 

No State ahall, without the consent of Congress, 
lay any duty of tonnage, keep troops or ships of war 
in time of peace, enter into any agreement or compact 
with another State or with a foreign power, or engage 
in war, unless actually invaded or in such imminent 
danger ss will not admit of delay. 


ARTICLE II 

S*noN I.—The executive power shall be vested 
in a President of the United Slates of America. Ha 
shall hold his office during the term of four years, and 
together with the Vice-President, chosen for the 
term, be elected as follows ; 

Each Estate shall appoint, in such manner as tb* 
legislature thereof may direct, a number of electors, 
equal to the whole number of Senators and Repre¬ 
sentatives, to which the State may be entitled in the 
Congress : but no Senator or Representative, or person 
holding an office of trust or profit under the United 
Slates, shall be appointed an elector. 

{The electors shall meet in their respective State* 
and vote by ballot for two persons, of whom ooe at 
least ahall not be an inhabitant of the same State with 
themselves. And they shall make a list of all the per¬ 
sons voted for, and of the number of votes for each * 
which list they ahall sign and certify, and transmit 
sealed to the seat of government of the United States 
directed to the President of the Senate. The President 
of the Senate shall, io the presence of the Senate and 
House of Representatives, open all the certificates, and 
the votes shaLLthen be counted. The person having 
the greatest number of votes shall be the President, 
if such number be a majority of the whole number of 
electors appointed; and if there be more than one 
who have such majority, and have aD equal number 
of votes, then the House of Representatives shall 
immediately choose by ballot one of them for Presi¬ 
dent; and if no person have a majority, then from the 
five highest on the list the said House shall in like 
manner choose the President. But id choosing the 
President the votes shall be taken by States, the 
represents lion from each State having one vote; a 
quorum for this purpose shall consist of a member or 
members from two-thirds of the States, and a majority 
of ail the States shall be necessary to a choice In 
evei^ case, after the choice of the President, the pereon 
bavins the greatest number of votes of the electors 
shall be the Vice-President. But if there should 
remain two or more who have equal votes, the Senate 
shaU choose from them by ballot the Vice-President.) 

u elau * e of V* CongtUutum hat been 
amended. See twelfth article of the amendment !.] 


The Congress may determine the time of choosing 
electors &Qd the day od which they shall give their 
votes, which dsy shall be the same throughout the 
united States. 

No perron exoept a natural-born citiien, or a citixeo 
of the United States at the time of the adoption of this 
Constitution, shall be eligible to the office of President ■ 
neither shall any perron be eligible to that office who 
shall not have attained the age ol thirty-five years, 
and been fourteen years a resident within the United 


In , «*** <>f removal of the President from office, 
or of his death, resignation, or inability to discharge 
ths powers and duties of the said office, the same s hall 
devolve on the V roe-President, and the Congrem may 
by law provide for the case of removal, death, resie- 
rmtoon, or inability, both of the President and Vice- 
President, declaring what officer shall then act a* 
rrrodent. and such officer shall act accordingly until 
Uu^dmabiljty be removed or a President ■t»el l be 


^1 * President shall, at stated times, receive for bis 
•emcee a compensation, which shall neither be 
mereaasd nor diminished during the period for which 


hs may bars been elected, and be shall not nostro 
within that period any other emolument from the 
United States or any of them. 

Before he enter on tho execution of his office he 
shall take the following oath or affirmation ; 

"I do solemnly swear (or affirm) that 1 will faith¬ 
fully execute the office of President of the United 
States, and will to the beat of my ability preserve. 

g roteot, and defend the Constitution of the United 
tales." 

Section II.—' The President shall be Commander- 
in-chief of the Army and Navy of the United States, 
and of the militia of the several States when called 
into the aotual service of the United States ; he may 
require the opinion, io writing, of the principal officer 
in each of the executive departments, upon any sub¬ 
ject relating to the duties of their respective offices, 
and he shall have power to grant reprieves and par¬ 
dons for offenses against the United States, except in 
cases of impeaohment. 

He shall have power, by and with the advice and 
oonaent of the Senate, to make treaties, provided two- 
thirds of the Senators present concur; and he shall 
nominate, and, by and with the advice and consent 
of the Senate, shall appoint ambassadors, other public 
ministers and consuls, judges of the Supreme Couft, 
and all other officers of the United States, whose 
appointments are not herein otherwise provided for, 
and which shall be established by law; but the 
Congress may by law vest the appointment of such 
inferior officers, as they think proper, in the President 
alone, in the courts of law, or in the heads of depart¬ 
ments. 

The President shall have power to fill up all vacan¬ 
cies that may happen during the recess of the Senate, 
by granting commissions which shall expire at the end 
of tneir next session. 

Sxctiom III.—Ho shall from time to time give to 
the Congress information of the state of the Union, 
and recommend to their consideration such measures 
as he shall judge necessary and expedient; he may, on 
extraordinary occasions, convene both houses, or 
either of them, and in case of disagreement between 
them with respect to the time of adjournment, he may 
adjourn them to such time as he shall think proper; 
he shall receive ambassadors and other public min¬ 
isters ; he shall take care that the laws be faithfully 
executed, and shall commission all the officers of the 
United States. 

Section IV.—The President, Vice-President, and 
all civil officers of the United States shall he removed 
from office on impeachment for and conviction of 
treason, bribery, or other high crimes and mis¬ 
demeanors. 

ARTICLE III 


Section I.—The judicial power of the United States 
shall be vested in one Supreme Court, and in such 
inferior courts as the Congress may from time to 
time ordain and establish. The judges, both of tbe 
supreme and inferior courts, shall hold their offices 
during pod behavior, and shall, at stated times, 
receive for their services a compensation which ahall 
not be diminished during their continuance in office. 

Section II.—Tbe judicial power shall extend to all 
cases, in law and equity, arising under this Constitu¬ 
tion, the laws of the United States, and treaties made, 
or which shall be made, under their authority; to all 
cases affecting ambassadors, other publio ministers 
and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United 
States shall be a party ; to oon trove rates between two 
or more States ; between a State and citisens of another 
State; between cititens of different States* between 
oitiseos of the same State claiming lands under grants 
of different States, and between a State, or tbe citisens 
thereof, and foreign States, citisens, or subjects. 

In all cases affecting ambassadors, other publio 
ministers and consuls, and those in which a State shall 
be _a party, the Supreme Court ahall have original 
jurisdiction. In all tbe other cases before mentioned 
the Supreme Court shall have appellate jurisdiction, 
both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make 

Tbe trial of all crimes, except in cases of impeach¬ 
ment, shall be by jury ; and such trial shall be held in 
the State where the said crimes shall have been com¬ 
mitted ■ but when not committed within any State, 
the trial shall be at such place or places as the Congress 
may by law have directed. 

Section III.—Treason against the United States 
ahall consist only in levying war against them, or in 
adhering to their enemies, giving them aid and com¬ 
fort. No person shall be convicted of treason unlen 
on tbe testimony of two witnesses to the same overt 
act, or od confession in open court. 

The Congress shall have power to declare the 
punishment of treason, but no attainder of treason 
ahall work corruption of blood or forfeiture except 
during the life of the perron attainted. 


The Congress shall have power to dispose of and 
make all needful rule# and regulations respecting the 
territory or othsr property belonging to the United 
States; and nothing in this Constitution shall be so 
oon a trued m to prejudice any claims of the United 
States or of any par titular State. 

Section IV.—The United States qhell guarantee to 
every State in this Union a republican form of govern¬ 
ment, and ahall protect each of them against invasion, 
and on application of the legislature, or of the executive 

i when the legislature cannot be convened), against 
lomealic violence. 


ARTICLE V 

The Congress, whenever two-thirds of both houses 
■hall deem it necessary, shall propose amendments to 
this Constitution, or, on the application of the legi*- 
latures of two-thirds of the several States, ahall call a 
convention for proposing amendments, which in either 
case shall be valid to all intents and purposes as part 
of this Constitution, when ratified by tho legislatures 
of three-fourths of the several States, or hy conven¬ 
tions in three-fourths thereof, as the one or the other 
mode of ratification may be proposed by the Congress, 
provided that no amendments which may be made 
prior to the year one thousand eight hundred and 
eight shall in any manner affect the first and fourth 
clauses in the ninth section of the first article; and 
that no State, without its consent, shall be deprived 
of its equal suffrage in the Senate. 

ARTICLE VI 

AU debts contracted and engagements entered into, 
before the adoption of this Constitution, ahall be as 
valid against tbe United States under this Constitution 
as under the confederation. 

This Constitution, and tbe laws of the United States 
which shall be made in pursuance thereof, and all 
treaties made, or which shall be made, under ths 
authority of the United States, shall be the supreme 
law of the land; and the judges in every Slate shall be 
bound thereby, anything in the Constitution or laws 
of any State to tbe contrary notwithstanding. 

The Senators and Representatives before mentioned, 
and tbe members of tbe several State legialatures, 
and all executive and Judicial officers tfoth of the 
United States and of the several States, shall be bound 
by oath or affirmation to support this Constitution; 
but no religious test shall ever be required ss a qualifi¬ 
cation to any office or public trust under the United 
Statee. 

ARTICLE VII 

The ratification of the conventions of nine State* 
shall be sufficient for the establishment of this Con¬ 
stitution between tbe States so ratifying the same. 

Done in convention by the unanimous consent of the 
States present, the seventeenth day of September, 
in the year of our Lord one thousand seven hun¬ 
dred and eighty-seven, and oi the independence of 
the United States of America the twelfth. In 
witness whereof, we have hereunto subscribed 
our names. 

George Washington, President, and Deputy from 
ViaoiNia. 

New Hampshire—J ohn Langdoo, Nicholas Gilman. 

Massachusetts —Nathaniel Gorham, Rufus King. 

Connecticut —W iUiam Samuel Johnson, Roger 
Sherman. 

New Yore —Alexander Hamilton. 

New Jxrset—W illiam Livingston, David Brearly, 
William Patterson, Jonathan Dayton. 

Pennsylvania —-Benjamin Franklin, Thomas Mif¬ 
flin, Robert Moms, George Clymer, Tbomas Fitx- 
simons, Jared Ingerroll, James Wilson, Gouveroeur 
Morris. 

Delaware —George Read, Gunning Bedford, Jr., 
John Dickinson, Richard Bassett, Jacob Broom. 

Maryland —James McHenry, Daniel of St. 
Thomas Jenifer, Daniel Carroll. 

Viroinia —John Blair, James Madison, Jr. 

North Carolina —William Blount, Richard Dobbs 
Spaigbt, Hugh Williamson. 

South Carolina —John Rutledge, Charles Go tea- 
worth Pinckn ey . Charles Pinckney, Pierce Butler. 

Georgia —William Few, Abraham Baldwin. 

Attest: William Jackson, Secretary. 

Amendments 

ARTICLE i 

Congress shall make no law respecting an cstab" 
liahment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech or of the 
press ; or the right of the people peaceably to assemble, 
and to petition the government for a redress of 
grievances. 


ARTICLE II 


ARTICLE IV 

Section I.—Full faith and credit shall be given in 
each. State to the public acts, records, and judicial 
Proceedings of every other State. And the Congress 
may by general laws prescribe the manner id which 
such acts, records, and proceedings shall be proved, 
and the effect thereof. 

Section II.—The citisens of each State shall be 
entitled to all privileges and immunities of citisens 
in the several States. 

A person charged in any State with treason, felony, 
or other crime, who shall flee from justice, and be 
found in another State r shall, od demand of the eiecu- 
tive authority of the State from which he fled, be 
delivered up, to be removed to the State having juris¬ 
diction of the crime. 

No person held to service or labor in one State, under 
ths laws thereof, escaping iDto another, shall, in con¬ 
sequence of any law or regulation therein, be dis¬ 
charged ^ from such servioe or labor, but shall be 
delivered up on claim of the party to whom such service 
or labor may be due. 

Section ill.— New States may be admitted by the 
Congress into this Union ; but no new State shall be 
formed or erected within the jurisdiction of any other 
State; nor any State be formed by tlM Junction of two 

™ Dr ® States or parts of States, without the consent 
of the legislatures of the States eonoeroed aa well as 
of ths Congress. 


A well-regulated militia being necessary to the 
security of s free State, the right of the people to keep 
and bear arms shall not be infringed. 

ARTICLE, III 

No soldier shall, in time of peace, be quartered in 
any house without tbe consent of tne owner, nor in 
time of war, but in a manner to be prescribed by law. 

ARTICLE IV 

Tbe right of the poople to be secure in their persona, 
bouses, papers, and effects, against unreason able 
searches and eeisures. shall not be violated, and no 
warrants ahall issue but upon probable cause, sup¬ 
ported by oath or affirmation and particularly de¬ 
scribing ths place to be seamhed, and the perron or 
things to be seised. 

ARTICLE V 

No perron shall be held to answer for a capital or 
otherwise infamous crime, unless on a presentment or 
indictment of a grand Jury, exoept in case* arising in 
ths land or naval foross, or in the militia, when in 
actual service in time of war or publio danger ; nor 
shall any perron be subject for the same offense to be 
twioe put In Jeopardy of life or limb; nor ahall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property. 
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#khoat dtM proms of law ; nor iUD jSHval® property 
bo taken for pub bo dm without Just compen—tion. 

ARTICLE VI 

In nU criminal proreoatlons the ooeuoed ahaII enjoy 
the right to a apeedy and public trial, by an impartial 
Jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con¬ 
fronted with the witness* against him ; to have ooro- 
pulaoiy prooeas for obtainim witneana in his favor, 
and to have the f j * t *t*"** counsel for his dsf< 


ARTICLE VII 

In suits at common law, where the value in con¬ 
troversy shaD exceed twenty dollars, the right of trial 
by Jury shall be preserved, and no fact tried by a Jury 
sh*n be otherwise re-examined in any court of the 
United States, than aooording to the mica of the com¬ 
mon law, 

ARTICLE VIII 

Excessive bafl shall not be required, nor excessive 
firms imposed, nor cruel and unusual punishments 
inflicted. 

ARTICLE IX 

The enumeration in the Constitution of certain 
rights shall not be construed to deny or disparage 
others retained by the people. 

ARTICLE X 

The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are res er ved to the States respectively or to the people. 

ARTICLE XI 

The judicial power of the United States s h all not be 
construed to extend to any suit in law or equity, com¬ 
menced or prosecuted against one of the United 
States by oitisens of another State, or by citiseni of 
subjects of any foreign State. 

ARTICLE XII 

The elector* shall meet in their respective States 
and vote by ballot for Preedent and Vioe-Preaideat 
eoe of whom, at least, shall not be an inhabitant of 
the same State with themselves; they shall name in 
their ballots the person voted for as President, and in 
distinct ballots the person voted for as Vice-President, 
and they shall make distinot list# of all persons voted 
for as Preeident and of all persons voted for ss Vice- 
President, and of the number of votes for each ; which 
lists they shall sign and certify, and transmit sealed 
to the seat of the government of the United States, 
directed So the President of the Senate- The President 
of the Senate shall, in the presence of the Senate and 
House of Representatives, open ail the certificates and 
the votes shall then be oounted, The person having 
the greatest number of votes for President shall be 
the Preaident, if such number be a majority of the 
whole number of electors appointed ; and if no person 
have such majority, then from the persons having the 
highest numbers not exceeding three on the list of 
those voted for as President, the House of Repre¬ 
sentatives shall ohoose immediately, by ballot, the 
President. -But in ohoosing the President the votes 
shall be taken by States, the representation from eaoh 
State having one vote ; a quorum for this purpose shall 
consist of a member or members from two-thirds of 
the States, and a majority of all the States shall be 
anrtoranrj to a choice. And if the House of Repre¬ 
sentatives shall not ohoose a Preaident whenever the 
right of choice shall devolve upon them, before the 
fourth day of March next following, then the Vice- 
President shall act as President, as in the case of the 
death or other constitutional disability of the President. 

The person having the greatest number of votes as 
Vice-President shall be the Vioe-President, if such 
number be a majority of the whole number of electors 
appointed ; and if no person have a majority, then from 
the two highest numbers on the list the Senate shall 
ehooee the Vice-President' a quorum for the purpose 
■hall oonsist of two-thirds oi the whole number of 
Senators, and a majority of the whole number shall be 
neecasary to a choice. But no person constitutionally 
ineligible to the offioe of President shall be eligible to 
that of Vice-President of the United States. 

ARTICLE iXIII 

Saanos I.—Neither slavery nor involuntary ser¬ 
vitude, except as a punishment for crime whereof the 
party shall have been duly convicted, shall exist 
within the United States or any place subject to their 
jurisdiction. 

Section II.—Congress shall have power to enforce 
this article by appropriate legislation. 

ARTICLE XIV 

Beotxow I.—All persons born or naturalised in the 
United States, and subject to the jurisdiction thereof, 
are oitiaans of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immun¬ 
ities of oitisens of the United States; nor shall any 
State deprive any person of life, liberty, or property, 
without due procoee of law; nor deny to any person 
within its junMiction the equal protection of the laws. 

Section II.—Representatives shall be apportioned 
among the several States according to their respective 
numbers, counting the whole number of persons in 
eaoh State, excluding Indians not taxed. But when the 
right to vote at any election for the choice of electors 
for Preaident and Vice-President of the United States. 
Representatives in Congress, the executive and judicial 
officers of a State, or the members of the legislature 
thereof, is denied to any of the male inhabitantsof such 
State, being twenty-one years of age. and citisens of the 
United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis 
of representstion therein shall be reduced in the pro- 

K rtion which the number of euoh male citisens shall 
ar to the whole number of male citizens twenty-one 
years of age in such State. 

Section III.—-No person shall be a Senator or 
Representative in Congress, or elector of President 
arid Vioe-President, or hold any office, civil or military, 


under the United States, or under any State, who, 
having previously taken an oath as a member of Con- 
gram. or as an offioer of the United States, or as a 
member of any State legislature, or as on executive 
or judUoisl offioer of any State, to support the Con¬ 
stitution of the United States, shall have engaged In 
inaurraotion or rebellion against the same, or given 
aid or oomfort to the enemies thereof. But Congress 
may, by a vote of two-thirds of each house, remove 
soon disability, 

Section IV.—-The validity of the publio debt of 
the United States, authorised by law, including debts 
incurred for payment of pensions and bounties for 
ae s vioea in suppressing insurrection or rebellion, shall 
not be questioned. But neither the United States nor 
any State shall assume or pay any debt or obligation 
briomd in aid of inaurreotioD or rebellion against the 
United States, or any olaim for the lose or emancipa¬ 
tion of any slave ; but all such debts, obligations, and 
claims shall be held illegal and void. 

Section V.—The CongTess shall have power to 
enforce, by appropriate legislation, the provisions of 
thin article. 

ARTICLE XV 

Section I.—The right of oitisens of the United 
States to vote ehall not be denied or abridged by the 
United Statee or byany State on acoount of race, oolor, 
or previous condition of servitude. 

Suction II.—The Congress shall have power to 
enforce this artiole by appropriate legislation. 

ARTICLE XVI 

The Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, 
without apportionment among the several States, 
and without regard to any oensus or enumeration. 

ARTICLE XVII 

Section I.—The Senate of the United States shall 
be composed of two Senators from eaoh State, elected 
by the people thereof, for six years, and each Senator 
Shall have one vote. The electors in each State shall 
have the qualifications requisite for electors of the 
most numerous branch of uie State Legislatures. 

Section II.—When vacancies happen in the repre¬ 
sentation of any State in the Senate, the executive 
authority of such State shall issue writs of election to 
fill such vacancies : Provided, that the Legislature of 
any State may empower the executive thereof to make 
temporary appointment until the people fill the 
vaoanoiee by eleotion as the Legislature may direot. 

S ection III.—This amendment shall not be so oon- 
strued as to affect the eleotion or term of any senator 
chosen before it becomes valid as part of the Con¬ 
stitution. 

ARTICLE XVIII 

LIQUOR PROHIBITION AMENDMENT 

Section I.—After one year from the ratification of 
this artiole, the manufacture, sale, or transportation 
of intoxicating liquor within, the importation thereof 
into, or the exportation thereof from, the United 
States and all territory subject to the Jurisdiction 
thereof, for beverage purposes, is hereby prohibited. 

Section II.— 1 The Congress and the several Btatea 
shall have concurrent power to enforce this artiole 
by appropriate legislation. 

Section III.—-This artiole shall be inoperative 
unless it shall have been ratified as an amendment to 
the Constitution of the United States by the legis¬ 
lature* of the several States as provided by the Con¬ 
stitution within seven years from the date of the 
submission hereof to the States by the Congress. 

ARTICLE XIX 

THE WOMAN SUFFRAGE AMENDMENT 

Section I.—The right of oitisens of the United 
States to vote shall not be denied or abridged by the 
U nited 8 tatea or by any State on aooount of aex. 

Section II.—Congress shall have power to enforce 
this article by appropriate legislation. 


OQNBOTTU TIOITAL. That which iff 
consonant to, and agrees with, the consti¬ 
tution. 

Laws made in violation of the constitu¬ 
tion are null and void, and it is now well, 
established that it is the function of the, 
courts so to declare them in any case com¬ 
ing before the court, which involves the 
question of their constitutionality. Thfe 
presumption is always in favor of the con¬ 
stitutionality of a law, and the party alleg¬ 
ing the opposite must clearly establish it, 
A part or a law may be unconstitutional, 
whjlo there is no such objection to the re¬ 
maining parts, and in this case all of the 
law stands, exoept that part which is un¬ 
constitutional. This power of the courts 
to declare a law unconstitutional can only 
.exist where there is a written constitution. 
No such power is possessed by the English 
courts, and an act of parliament is abso¬ 
lutely conclusive ana binds everybody 
when once its meaning is ascertained. But, 
where a written constitution exists, it is 
the expression of the will of the sovereign 
power, and no body which owes its exist¬ 
ence to that constitution (as does the legis¬ 
lature) can violate this fundamental ex¬ 
pression of the will of the people. It was 
originally doubted whether the courts pos¬ 
sessed this power, even where a written 
constitution exists, but it is now estab¬ 
lished beyond doubt. The question may 
arise with regard to both state and United 


States laws oonsidered wTfcfr Bgference to 
the United States constitution* and with 
regard to state laws also as oonsidered in 
reference to the state. No important ques¬ 
tion of law has ever been approached with 
more oaution, examined and discussed with 
more deliberation and finally deter min ed 
more conclusively, tlian that of the exist¬ 
ence of this judicial power. It arose as 
early as 1793, on an act oonferring powers 
upon the judges which were alleged to be 
not judicial, but a decision was avoided by 
repeal of the statute ; see 3 Dali. 409; but 
the question arising in another case, the 
act was declared unconstitutional; see 18 
How. 40, 52, n.; the question was again 
raised in 1798 and not decided: 8 DallTSsS; 
and later it was stated from the bench as 
the general sentiment of the bench and 
bar that the power existed ; 4 Dali. 194. But 
in 1803 the question was directly raised in a 
famous case recently much discussed in 
legal periodical literature, and the power 
and duty of the court to declare an act un¬ 
constitutional were declared in an opinion 
by Marshall, C. J., in what Kent terms “ an 
argument approaching to the precision and 
certainty of a mathematical demonstra¬ 
tion ; ” 1 Kent 453 ; in that case the actual 
decision was against the jurisdiction, and 
therefore no law was declared unconstitu¬ 
tional, but the reasoning of the opinion is 
the basis of the rule afterwards applied and 
firmly settled; the question was next seri¬ 
ously raised and finally settled by the rea¬ 
soning of Marshall, C. J., in 0 Wheat. 264 ; 
Marbury v. Madison, 1 Cra. 187; prior to 
this decision the question had been raised 
and decided in favor of the power of the 


courts in New Jersey, 4 Halst. 437,440,444; 
Virginia, 4 Call 1,135 ; 2 Va. Cas. 20; Wythe 
311; in South Carolina, 1 Bay 352; 1 Mar¬ 
tin, N, C. 42; in Rhode Island, Pamph. J. 
B, Varnum, Providence, 1787; and it was 
raised in New Tork in a case argued by 
Hamilton; Hamilton’s Works, vol 5, 115: 
vol. 7,197, 

In 13 S. A R., Gibson, C. J., in a dissent¬ 
ing opinion, was of opinion that the right of 
the judiciary to declare a legislative act 
unconstitutional does not exist, unless ex¬ 
pressly stated ; but that i t is expressly given 
by the clause in the federal constitution 
which provides that the constitution shall 
be the supreme law of the land, etc. The 
. same judge in 3 Pa. 281 said to counsel that 
he had changed his opinion for two reasons: 
—the late convention of Pennsylvania by 
their silence sanctioned the pretensions of 
the court to deal freely with the acts of the 
legislature; and he was satisfied from ex¬ 
perience of the necessity of the case. 

The power has been exercised by the su- 

{ )reme court of the United States in the fob 
o wing cases :—B Dali. 409 ; 13 How. 40^62; 

1 Cra. 187 ; 2 Wall. 501; 4td.883; Sid. 603; 
9 id. 41, 374; 11 id. 113; 13 id. 128; 17 id. 
822 ; 92 U. S. 214; 95 id. 070; 100 id. 83; 
108 id 168 ; 100 id. 029; 109 id. 8 ; 110 id. 
016 ; 27 id. 540 ; 158 id. 001, the last being 
the Income Tax cases in 1895. During the 
same period the power was exercised by that 
court with respect to state or territorial stat¬ 
utes in one hundred and eighty-two cases. 

The discussion of the subject has been re¬ 
cently revived by an article on the Income 
Tax cases in the Am . L. Rev. for July—Au¬ 
gust, 1695, characterizing the exercise of 
the power in question as “ without consti¬ 
tutional warrant n and “ based only on the 
plausible sophistries of John Marshall, and 
another by the same writer on the case of 
Marbury v. Madison, characterizing the 
doctrine as an “ unconstitutional usurpa¬ 
tion of the lawmaking power by the federal 
courts; ” 80 Am. L. Kev. 188. The first of 
these was followed by an article in the same 
periodical taking issue with it; id. 65 ; and 
one in 84 Ara. L. Reg. & Rev. 796. In the 
last the subject is thoroughly reviewed from 
the earliest cases down to the Income Tax 
cases, and it contains much historical mat¬ 
ter bearing upon the question not before 
collected. See also 7 How. L. Rev. 129; 
Am. L. Rev., March and April, 1885, 177; 
Coxe on Judicial Power and Unconstitu¬ 
tional Legislation. 

In judging what a constitution means. 
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it must be interpreted in the light and by 
the assistance of the common law ; 117 
Ind. 477. 

Certain fundamental principles govern 
the courts in passing upon the validity of 
legislative acts under the constitution ; 
among them are the following:— 

It is not usual as a matter of practice for 
courts to pass upon constitutional questions 
excepting before a full bench ; 0 Pet. 118. 

It nae been said that inferior courts will 
not pass upon these questions; 4 Mich. 
291 ; but see, contru, Cooley, Const, T.im. 
196, n. ; 1 Kan. lid. The contrary rule 
would seem now to be well settled. 

Courts will not draw into consideration 
constitutional Questions collaterally, or 
unless the consideration is necessary to the 
determination of the very point in contro¬ 
versy ; 9 Ind. 287; 50 Ala. 277 ; 24 Barb. 
446 ; 5 Tex. App. 579 ; 20 Mo. 898; 19 Ohio 
St. 373. If a statute is valid on its face, 
the court will not look into evidence 
aiiufkfe to determine whether it violates 
the constitution ; 92 C&L 605 ; but where 
it is plainly invalid for other reasons, courts 
will not pass on its constitutionality; 8 
Ohio Cir. Ct. R. 25; 50 Ala. 276 ; 30 Mich. 
201; 4 Barb. 56. 

To justify a court in declaring an act un¬ 
constitutional, the case must be so clear 
that no reasonable doubt can be said to 
exist; 41 Mo. 63 ; 17 Abb. Pr. 45; 83 Ark. 
17 ; 16 Pick. 95 ; 57 N. Y. 473 ; 68 id. 381 ; 
52 Pa. 477 ; 44 Ga. 76 ; 48 Mo. 468 ; see 130 
U. S. 662; 39 N. H. 304 ; 62 EL 268; and 
every intendment will be made in favor of 
the constitutionality of the law ; 5 Colo, 455. 

The courts cannot pronounce void an act 
within the general scope of legislative 
powers, merely because contrary to natural 
justice; 3 Rawle 74 ; 73 Pa. 370 ; 4 Nev. 
178: 60 Ill. 86; 94 U. S. 113 ; 52 Miss. 53; 
119 Ind. 23 ; nor because it violates fun¬ 
damental principles of republican govern¬ 
ment, unless these principles are protected 
by the constitution ; 5 Wall. 4C9 ; 56 N. H. 
514; nor because it is supposed to conflict 
with the spirit of the constitution; 24 
Wend. 220 ; 21 Ohio St. 14; Cooley, Const. 
T.im., 6th ed. 204. Any legislative act which 
does not encroach upon the powers vested 
in the other departments of the govern¬ 
ment must be enforced by the courts; 62 
Ill. 260 ; 5 W. Va. 22 ; 0 Cra. 128. 

In the discussion of this subject expres¬ 
sions have been used from time to time by 
courts and legal authors which tend to 
leave in the mind of the reader an impres¬ 
sion that legislative acts have been set aside 
upon some other or higher ground than that 
or unoonstitutionality. These expressions 
will be found on examination either to 
consist of dicta not only entirely obiter, but 
usually not justified even as dicta by the 
facts of the cases in which they occur, or 
to be qualified by a context usually omitted 
in citing them. A few of them will suffice 
as examples. Judge Cooley, in the preface 
to the second edition of his very learned 
and valuable work on constitutional limita¬ 
tions, Bays: “ There are on all sides definite 
limitations which circumscribe t.hA legis¬ 
lative authority, independent of the specific 
restraints which the people impose by their 
state constitutions. ” Again, in the work it¬ 
self it is said that it is not necessary that 
the courts, before they ran set aside a law 
as invalid must be able to find some spe- 
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This language has been quoted and inter¬ 
preted to sustain the idea sometimes hinted 
at rather than seriously and argumenta¬ 
tively advanced, that there is some vague 
sense of justice and right—some higher law, 
it might be termed—which may justify a 
court in holding that a legislative act is in¬ 
valid, in the absence of an express or im¬ 
plied constitutional objection. And it has 
been considered that the same view is main- 


observations respecting “ fundamental 
maxims of free government.” to disregard 
which nopower “ lurked under any general 
grant of legislative authority,” 2 Pet. 627, 
657, which nave been referred to as support¬ 
ing the view under consideration. Or the 
like character were the assertions of Hos- 
mer, C. J., that he could not agree “ with 
those judges who assert the omnipotence of 
the legislature in all oases when the oonsti- 
tion has not interposed an explicit re¬ 
straint ; ” 4 Conn. 209, 225; and the lan¬ 
guage of a New York oourt which declared 
that the vested rights of the inhabitants of 
the city of New York in certain public prop¬ 
erty rested ‘ ‘ not merely upon the consti¬ 
tution, but upon the great principles of eter¬ 
nal justice which lie at the foundation of 
all free government; ” 10 Barb. 228, 244. 
Commenting on these and similar state¬ 
ments, Mr. C. A. Kent, in an article in 11 
Am. L. Reg. N. s. 784, says on this subject: 
“The judiciary of a state cannot declare a 
legislative act unconstitutional, unless it 
conflict, expressly or by implication, with 
some provision of the state or of the federal 
constitution.” See 118 Ind. 426. 

This is a concise and accurate statement 
of the law of the subject. A careful exami¬ 
nation of these and other authorities relied 
upon for the purpose stated will make it 
apparent that there is no substantial basis 
for a doctrine which will permit a court to 
apply to a legislative act any test of valid¬ 
ity other than that of its constitutionality, 
when there is doubt as to the construction 
of a law, courts may give to it one consonant 
with rather than opposed to principles of 
right and justice, and this was precisely the 
scope of the South Carolina case. In the 
New York case the great fundamental prin¬ 
ciples need not have been referred to by the 
court, for the reason that they were all pro¬ 
tected by the constitution, and in the Con-* 
necticut case not only was no law held in¬ 
valid, but the sole question decided was that 
an act declaring valid all marriages previ¬ 
ously celebrated by a clergyman of any re¬ 
ligious denomination according to its forms 
was constitutional. The note by Judge Red- 
field, referred to, is directed only to Bhow 
that there are limitations to the legislative 
power, and that it does not embrace “ ju¬ 
dicial decrees or despotic orders or assess¬ 
ments such as a military conqueror might 
make,” under the guise of taxation. But it 
will be found that the cases put by him, as 
well as those used by Judge Cooley, to illus¬ 
trate the expression quoted from his work, 
and indeed all of those which have given 
rise to the thoory under consideration, are 
provided for in the American constitutions 
either by express prohibitions and declara¬ 
tions of rights, or by the distribution of the 
powers of government and the right of 
the judicial branch to determine finally 
whether a given act is an exercise of legis¬ 
lative power. The whole subject is thor¬ 
oughly discussed by Judge Cooley in his 
Constitutional Limitations, 6th ed., and up¬ 
on full consideration of the authorities he 
concludes that a court cannot “declare a 
statute unconstitutional and void, solely on 
the ground of unjust and oppressive pro¬ 
visions, or because is is supposed to violate 
the natural, social, or political rights of the 
citizen, unless it be shown that such injus¬ 
tice is prohibited or such rights guaranteed 
or protected by the constitution (p. 197); 
. . . that except when the constitution has 
imposed limits upon the legislative power, 
it must be considered as practically abso¬ 
lute, whether it operate according to 
natural justice or not in any particular 
case” (p. 201), nor because of “apparent 
injustice or impolicy,” or because “ they 
appear to the minds of the judges to violate 
fun dam ental principles of republican gov¬ 
ernment, unless it shall be found that those 
principles are placed beyond legislative en¬ 
croachment by the constitution” (p. 202). 
See also Potter, Dwar. Stats. 62. 


tained by Judge Redfield in an article in 10 
Am. L. Reg. N. s. 161. So in an early cnee 
it has been said that statutes against plain 
and obvious principles of common right 
and common reason are void; 1 Bay 98. 
So also Judge Story made some forcible 


In the consideration of these questions, 
the distinction between the federal and 
state constitutions must be borne in mind : 
“ Congress can pass no Iawb but such as 
the constitution authorizes expressly or by 
clear implication; while the Btate legisla¬ 


ture has Jurisdiction of all subjects on 
which its legislation is not prohibited.” 
Cooley, Const. Lim. 210 ; see 24 N. Y. 427 ; 
52 Pa. 477 ; 148 U. 8. 657. But it has been 
held that the decision of congress that cer¬ 
tain claims upon the publio treasury are 
founded upon moral and honorable obli¬ 
gations and upon prinoiples of right and 
Justice, and that publio money be appro¬ 
priated in payment of such claims is con¬ 
stitutional, and can rarely, if ever, be the 
subject of review by the judicial branch 
of the government; 163 U. 8. 427. 

No one can attack as unconstitutional 
an ipdependent provision of a law, who 
has no interest in and is not affected by 
such provision ; 51 N. W. Rep. (8. D.)1018 ; 
35 N. E. Rep. (Ind.) 271; 86 Ky. 428 ; 48 
Ala. 540 ; 51 Me. 449 ; 32 La. Ann. 726 ; 80 
N. Y. 75. 

The judiciary of the United States should 
not strike down a legislative enactment 
of a state, especially if it has direct con¬ 
nection with the social order, health and 
morals of its people, unless such legisla¬ 
tion plainly and palpably violates some 
right granted or secured by the national 
constitution, or enoroaches upon the au¬ 
thority delegated to the United States for 
the attainment of objects of national con¬ 
cern ; 155 U. S. 461. 

An act may be declared partly valid and 
partly void as unconstitutional; 24 Pick, 

361; 2 Pet. 526 ; 41 Md. 446 ; 92 Mich. 877; 
45 Fed. Rep. 175; 143 U. S. 640 ; 95 id. 80 ; 
108 id. 459 ; 116 id. 252 ; 129 N. Y. 643 ; 83 
Pa. 278 ; 75 N. C. 509. 

An act adjudged to be unconstitutional is 
as if it had never been enacted ; 5 Ind. 348 ; 
50 id. 341; 34 Mich. 170; 6 McLean 142; 
54 N. Y. 528; 110 U. S. 425; 114 id. 270; 
though it was held in 56 Pa. 436, that on 
officer acting under an unconstitutional 
law was a de facto officer. An unconstitu¬ 
tional law must be deemed to have the 
force of law so far as to protect an officer 
acting under it, until it is declared void; 
34 Tex. 385, but see 8 McLean 107 ; 114 U. 
8. 288. If a decision adjudging a statute 
unconstitutional is afterwards overruled, 
the statute is considered to have been in 
force during the whole period since its en¬ 
actment ; 40 Ind. 86 ; but see S3 Pa. 495; 
5 Phila. 180; 9 Am. L. Rev. 402. An un¬ 
constitutional act can under no circum¬ 
stances be validated by the legislature; 
80 S. C. 579. 

See 11 Am. L. Reg. n. s. 730; 9 id. 585. 

As to the constitutionality of various 
classes of statutes, see the several titles 
of constitutional law, including :—Arms ; 
Bonds ; Bridges ; Civil Rights ; Com¬ 
merce ; Due Process op Law ; Eminent 
Domain ; Ex Post Facto Laws ; Execu¬ 
tive Power; Extradition; Federal 
Question ; Foreign Judgments ; Full 
Faith and Credit ; Habeas Corpus ; Im¬ 
pairing Obligation of Contracts ; In¬ 
terstate Commerce ; Judicial Power ; 
Judiciary ; Liquor Laws ; Original 
Packages ; Personal Liberty ; Police 
Power ; Privileges and Immunities ; Re¬ 
troactive Laws ; Special Legislation ; 
Statutes ; Taxation ; Title ; U. S. Courts. 

CONSTITUTIONAL CONVEN¬ 
TION. A convention summoned by the 
legislature to draw up a new, or amend 
an old constitution. It is ancillary and 
subservient to the fundamental law, not 
hostile and paramount thereto. Jameson, 
Const. Conv. §11. It is bound by the act 
creating it; 75 Pa. 59. See Jameson, Const. 
Conv. 876-418. The result of its labors, 
when adopted, must be submitted to a vote 
of the people, before it can become effect¬ 
ive ; Jameson, § 479 et seq. Contra t if 
the legislature does not so provide in the 
act calling the convention ; 42 Mo. 119 ; 69 
Mias. 898 ; in such case it need not be sub¬ 
mitted to vote; 11 So. Rep. (Miss.) 472. 

For a complete list of Constitutional con¬ 
ventions held in the United States, to 1876, 
see Jameson, Const. Conv. Appendix B, 
and see the work generally for a full dis¬ 
cussion of the interesting questions which 
have arisen respecting the powers and 
duties of such bodies. See "'tatb. 
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CONSTITUTIONAL LAW. Funda¬ 
mental Prill Oi plea of. Some of the funda¬ 
mental principles of constitutional law are 
as follows : (1) That the Government created 
by the Federal Constitution is one of enu¬ 
merated powers, and cannot, by any of its 
agencies, exercise an authority not granted 
by that instrument, either in express words 
or by necessary implication; (2) that a 
power may be implied when necessary to 
give effect to a power expressly granted ; (3) 
that while the Constitution of the United 
States and the laws enacted in pursuance 
thereof, together with any treaties made 
under the authority of the United States, 
constitute the Supreme Law of the Land, a 
State of the Union may exercise all such 
governmental authority as is consistent 
with its own constitution, and not in con¬ 
flict with the Federal Constitution; (4) 
that Buch a power in the State, generally 
referred to as its police power, is not granted 
by or derived from the Federal Constitution 
but exists independently of it, by reason of 
its never having been surrendered by the 
State to the General Government; (5) that 
among the powers of the State, not surren¬ 
dered—which power therefore remains with 
the State—is the power to so regulate the 
relative rights ana duties of all within its 
jurisdiction so as to guard the public morals, 
the public safety and the public health, aa 
well as to promote the public convenience 
and the common good ; (6) and that it is with 
the State to devise the means to be employed 
to such ends, taking care always that the 
means devised do not go beyond the necessi¬ 
ties of the case, have some real or sub¬ 
stantial relation to the objects to be accom¬ 
plished, and are not inconsistent with its 
own constitution or the Constitution of the 
United States. 219 U. S. 281, 282. 

CONSTITUTIONS OF CLAREN¬ 
DON. See Clarendon, Constitutions of. 

CONST IT UTION S OF THE 

FOREST. See Forest Laws ; Charta 
de Forest a. 

CONSTITUTOR. In Civil Law. 

He who promised by a simple pact to pay 
the debt of another ; and this is always 
a principal obligation. Inst. 4. 6. 9. 

CONSTIt U tUM (Lat.). An agree¬ 
ment to pay a subsisting debt which exists 
without any stipulation, whether of the 
promisor or another party. It differs from 
a stipulation in that it must be for an ex¬ 
isting debt. Du Cange. 

A day appointed for any purpose. A 
form of appeal. Calvinus, Lex. 

CONSTRAINT. The word constraint 
is equivalent to the word restraint. 2 Tenn. 
Ch. 433. 

In Scotch Law. Duress. 

it is a general rule, that when one is com¬ 
pelled into a contract there is no effectual 
consent, though, ostensibly, there is the 
form of it. In such case the contract will 
be declared void. The constraint requisite 
thus to annul a contract must be a vis aut 
metiLS qui cadet in constantem virum (such 
as would shake a man of firmness and 
resolution); Erskine, Inst. 8. 1. 16; 4. 1. 
26; 1 Bell, Com. b. 8, pt. 1, c. 1, s. 1, art. 1. 
page 295. Compulsion; re¬ 

straint ; abridgment of liberty or hindrance 
of the will. 7 Am. & Eng. Encyc. 2nd ed., 1. 
Constraint is synonymous with “compul¬ 
sion" when used in reference to extrinsic 
force. The court said : “A voluntary act 
proceeds from one’s own free will; done by 
choice or by one’s own accord ; uncon¬ 
strained by external interference, force, or 
influence; not prompted or suggested by 
another. (Wor. Diet. ; Imp. Diet.) ‘Volun¬ 
tarily’ expresses by the use of one word all 
the force and meaning of the phrase, ‘of her 
own free will and accord.’ ‘Compulsion’ 
and ‘constraint* are synonyms, when used 
in reference to extrinsic power, force, or 
influence as when exercised by one person on 
another.” Id.; 81 Ala. 359. 

CONSTRUCTION (Lat. construere, to 


put together). 

In Practice. Determining the meaning 
and application as to the case in question 
of the provisions of a constitution, statute, 
will, or other instrument, or of an oral 
agreement. 

Drawing conclusions respecting subjects 
that lie beyond the direct expression of the 
term. Lieber, Leg. & Pol. Herm. 20. 

Construction and Interpretation are generally 
used by writers on legal subjects, and by the courts, 
as synonymous, sometimes one term being em¬ 
ployed and sometimes the other. Lieber, in his 
Legal and Political Hermeneutics, distinguishes 
between the two, considering the province of 
interpretation as limited to the written text, while 
construction goes beyond, and Includes cases 
where texts interpreted and to be construed are to 
be reconciled with rules of law or with compacts or 
constitutions of superior authority, or where we 
reason from the aim or object of an Instrument or 
determine its application to cases unprovided for; 
C. 1 , | 8 ; c. 8 , $ 2 ; c. 4 c, 5 . This distinction needs 
no higher authority for its accuracy ; but it Is con¬ 
venient to adopt tne common usage, and consider 
some common rules and examples on these sub¬ 
jects, without attempting to distinguish exactly 
cases of construction from those of interpretation. 

Legal rules of construction so called, 
suggest natural methods of finding and 
weighing evidence and ascertaining the 
fact of intention, but do not determine the 
weight which the evidence has in mind, 
and do not establish a conclusion at vari¬ 
ance with that reached by a due considera¬ 
tion of all the competent proof ; 58 N. H. 
580, 592. 

A strict construction is one which limits 
the application of the provisions of the 
instrument or agreement to cases clearly 
described by the words used. It is called, 
also, literal. 

A liberal construction is one by which the 
letter is enlarged or restrained so as more 
effectually to accomplish the end in view. 
It is called, also, equitable. 

The terms strict and liberal are applied maitily 
in the coustructloD of statutes ; and ibe question 
of strictness or liberality is considered always with 
reference to the statute Itself, according to whether 
Its application is confined to those cases clearly 
within the legitimate import of the words used, or 
is extended beyond though not in violation of {ultra 
sed non contra) the strict letter. In contracts, a 
strict construction as to one party would be liberal 
as to the other. 

One leading principle of construction is 
to carry out the intention of the authors of 
or parties to the instrument or agreement, 
so far as it can be done without infringing 
upon any law of superior binding force. 

In regard to cases where this intention is clearly 
expressed, there is little room for variety of con¬ 
struction ; and It is mainly in cases where the inten¬ 
tion is indistinctly disclosed, though fairly presumed 
to exist in the minds of the parties, that any liberty 
of construction exists. 

Words, if of common use, are to be taken 
in their natural, plain, obvious, and ordi¬ 
nary significations ; but if technical words 
are used, they are to be taken in a technical 
sense, unless a contrary intention clearly 



54 Cal. 111. 

All instruments and agreements are to be 
so construed as to give effect to the whole 
or as large a portion as possible of the in¬ 
strument or agreement; and when a court 
of law is construing an instrument, whether 
a public law or a private contract, it is 
legitimate if two constructions are fairly 
possible to adopt that one which equity 
would favor; 160 U. S. 77. 

Statutes, if penal, are to be strictly, and 
if remedial, liberally construed; Bish. 
Writ. L. 193 ; Dwarris, Stat. 246 ; but the 
rule that penal statutes are to be strictly 
construed is not violated by allowing their 
words to have full meaning, or even the 
more extended of two meanings, where 
such construction best harmonizes with the 
context, and most fully promotes thepolicy 
and objects of the legislature ; 6 Wall. 886. 
The apparent object of the legislature is to 
be sought for as disclosed by the act itself, 
the preamble in some cases, similar statutes 
relating to the same subject, the consider¬ 
ation of the mischiefs of the old law, and 
perhaps some other circumstances ; Wil- 
oerforce, Stat. Law 99. 

If the words of a constitutional provision 
convey a definite meaning which involves 
no absurdity and no contradiction of other 
parts of the instrument, then that meaning 


apparent on the face of the instrument 
must be accepted ; 180 U. S. 662, 

All statutes are to be construed with ref¬ 
erence to the provisions of the common 
law, and provisions in derogation of the 
common law are held strictly ; 2 Black 868 : 
117 Ind. 477 ; 4 Mich. 822 ; 5 W. Va. 1. 

In the construction of a statute a relative 
word or clause has reference to its first an¬ 
tecedent only, unless so to restrict its ap¬ 
plication will manifestly do violence to 
the plain intent of the language ; 17 Co. Ct. 
Pa. ll. 


In construing statutes of the various 
states or of foreign countries, the supreme 
court of the United States adopts the con¬ 
struction put upon them by the courts ot 
the state or country by whose legislature 
the statute was enacted; 02 U. 8. 289. 
See 151 U. S. 550; 98 id. 859 ; 24 Fed. Rep. 
197 ; but this does not necessarily include 
subsequent variations of construction by 
such courts; 5 Pet. 280. If different inter¬ 
pretations are given in different states to a 
similar law, tliat law, in effect, becomes by 
the interpretations, so far as it is a rule for 
action by this court, a different law in one 
state from what it is in the other; 4 Wall. 
196. So also in state courts the decisions 
of the tribunals of other states interpret¬ 
ing legislative enactments are considered 
as if incorporated therein ; 44 N. Y. Sup. 
Ct. 280. See United States Courts. 

In construing a statute, if it be of doubt¬ 
ful import, the courts will adopt a long con¬ 
tinued construction put upon it by the 
executive officers charged with its execu¬ 
tion ; 12 Wheat. 206 ; 120 U. S. 109 ; 127 
U. S. 607 ; 41 Ga. 157 ; 24 Ill. 27 ; 10 Ohio 
599; 33 Wis. 063 ; 05 Wis. 341 ; but such 
construction in order to be binding on the 
courts must be long-continued and un¬ 
broken ; 137 U. S. 562. So, the journals of 
the legislature may be referred to if the 
meaning of a statute is doubtful or badly 
expressed; 23 Wall. 307 70 Ind. 331; 

but not the statements of individual mem¬ 
bers ; 8 Q. B. D. 707; 2 H. & C. 521 ; 103 
U. S. 243 ; 20 Cal. 387 ; 10 Minn. 107 ; 18 
N. J. Eq. 13 ; 113 Pa. 52. 

In construing a tariff act, when it is 
claimed that the commercial use of a word 
differs from its ordinary significance, in 
order that the former may prevail over the 
latter it must appear that the commercial 
designation is the result of established usage 
which was definite, uniform, and general at 
the time of the passage of the act ; 159 U. 
S. 418. 

In contracts , words may be understood 
in a technical or peculiar sense when such 
meaning has been stamped upon them b v 
the usage of the trade or place in which 
the contract occurs. When words are 
manifestly inconsistent with the declared 
purpose and object of the oontract, they 
may be rejected ; 2 Atk. 82. When words 
are omitted so as to defeat the effect of the 
contract, they 1 will be supplied by the 
obvious sense and inference from the con¬ 
text. When words admit of two senses, 
that which gives effect to the design of the 
parties is preferred to that which destroys 
it; Add. Contr. 45 ; Cowp. 714. 

If a contract when made was valid by 
the laws of the state, as then expounded 
by all departments of its government and 
administered in its courts of justice, its 
validity and obligation cannot be impaired 
(in the federal courts) by any subsequent 
act of the legislature of the state, or decis¬ 
ion of its courts altering the construction 
of the law; 10 How, 482 ; 1 Wall. 175; 9 
Am. L. Rev. 881. 

Usages of the trade or place of making 
the contract are presumed to be incor¬ 
porated , unless a contrary stipulation 
occurs. See Lex Loci. 

Numerous other rules for construction 
exist, for whioh reference may be had to 
the following authorities:— 

As to the construction of statutes; 1 Kent 
400; Bacon, Abr. Statutes , J ; Dwarris, 
Statutes ; Sedgwick, Stat. and Const. Law ; 
Sutherland, Statutory Construction ; End- 
lich, Interpretation of Statutes; Lieber, 
Legal and Polit. Hermeneutics; Cooley, 
Const. Lim.; Wilberforce, Stat. Law • 
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Black. Interpretation of l*w>; Bishop, 
Written Law ; STAruiYCB. 

As to the construction of contracts; 
Anson ; Addison ; Pollock ; Leake; Hare ; 
Comyna ; Chitty ; Parsons; Powell; Story ; 
Harrunan. Contracts; Keener, Quasi-con¬ 
tract ; 2 Blackstone, Comm. 879; 1 Bell, 
Comm., 5th ed. 431 ; 4 Kent, Comm. 419; 
Yattei, b. 3, c. 17 ; Story, Const. §§ 593-456 ; 
Pothier, Obligations; Long. Story on Sales; 
Contract. As to deeds, see that title. 

As to the construction of wills; Jarman, 
Redfield, Schouler, Hawkins, Cassoday, 
Chaplin, Wigram, on "Wilis ; 6 Cruisq, Dig. 
171 ; 3 Fonblanque, Eq. 309 ; Roper, Lega¬ 
cies; Washburn, Real Property; WILLS; 
Devise ; Legacy. 

As to the construction of insurance 
policies, see Beach ; Biddle ; Bunyon ; 
Cooke; May ; Richards ; Ostrander, Insur¬ 
ance ; and tide Insurance. 

The Legislature is presumed to mean what 
it has plainly expressed, and when it has so 
expressed its meaning, construction is ex¬ 
cluded. It is only when the meaning of the 
statute is obseure, or the words employed 
are of doubtful meaning, that, in order to 
give effect to the legislative intention, the 
duty of construction arises. In the construc¬ 
tion of penal statutes, a well-established 
rule is that words and phrases must be taken 
in their ordinary acceptation and popular 
meaning, unless a contrary intent appears. 
While the words of such statutes are not to 
be restricted in meaning within the narrowest 
limits, neither arc they to be extended be¬ 
yond their common interpretation ; and if 
there is a reasonable doubt as to whether the 
acts done arc within the meaning of the 
statute, the party aerused of its violation is 
entitled to the benefit of that doubt. End- 
lish on Int. of Statutes, § § 320, 330 ; 20 It. I. 
G36. Sec Original Construction. 

While abstractly there may be a difference 
between “interpretation” and “construc¬ 
tion,” in common usage the words have the 
same significance; and “construction” as 
employed in the Act of March 2, 1907, c. 
2564 , 34 Stat. 1246, includes interpretation 
211 U. S. 370. 

Even though a word may have a common- 
law significance which should control if the 
word stood alone, in the construction of a 
statute the word must be given the broader 
meaning resulting from the words with 
which it is accompanied. Id. 

In construing written instruments the 
entire instrument will be considered and not 
single words or phrases, and the intent 
reached even if technical meanings be dis¬ 
regarded. Id., 582. See Contemporaneous 

Of Statutes. Intent of the Legislature. 
In the “construction” of all acts the courts 
endeavor to arrive at the “intention of the 
Legislature,” and, with a view of giving to 
the act the legislative intent, the same words 
and phrases are often given different mean¬ 
ings in different acts. 159 Ky. 88, 166 S. W. 
808. See Title op Act, etc. 

CONSTRUCTION CONTRACT. See 

Building Conthact. 

CONSTRUCTION OF WORDS. See 

Words. 

CONSTRUCTIVE. That which 
amounts in the view of the law to an act, 
although the act itself is not necessarily 
really performed. For words under this 
head, such as constructive fraud, etc., see 
the various titles Fraud ; Notice ; Trust ; 
etc. 

CONSTRUCTIVE CONTEMPT. A 

“constructive contempt” is one arising from 
flatters not occurring in court, but which 
tend to degrade or make impotent the 
authority of the judge, or which tend to 
impede or embarrass the administration 
of justice. 160 Ky. 658, 170 8. W. 37. 

CONSTRUCTIVE DELIVERY. 

Constructive delivery arises when, on ac¬ 
count of circumstances or the nature of the 
property, manual delivery is impossible or 
useless, but from the circumstances there 
may be implied an intention of the person 


in itossetuion to act us bailee for another. 
So, where a vendor holds goods after a sale, 
he is by constructive delivery (he bailee of 
such goods for the vendee (40 Ala. 372) or 
where after a contract of hiring is terminated 
the hirer retains the property for the benefit 
of the bailor, a new bailment is created 
without actual change of possession. [14 
Pick. (Mass.) 497). 4 Elliot, Contr. 242. 

( f . Actual Delivery ; Delivery by 
Operation of Law. 

CONSTRUCTIVE POSSESSION. 

“Constructive possession” is that which 
exists in contemplation of law without actual 
personal occupation. 98 Ky. 342, 32 S. W. 
947. 

CONSTRUCTIVE PRESENCE. 

“Constructive presence” is such as would 
enable one to take part in aiding the escape 
of a perpetrator, or giving him information 
of approaching danger, if necessary. 5 
Bush (Ky.) 703. See Presence. 

CONSTRUCTIVE TRUST. A “con¬ 
structive trust” is one raised by equity in 
behalf of one who has been imposed upon by 
another. It is enforced to work out justice 
and in spite of the intention of one of the 
parties. Such a trust is also frequently 
called a resulting trust. 161 Ky. 114, 170 
S. W. 537. 

"Constructive trusts” include all those 
instances in which a trust is raised by doc¬ 
trines of equity for the purpose of working 
out justice in the most efficient manner, 
where there is no intention of the parties 
to create such relation, and in most cases 
contrary to the intention of the one holding 
the legal title. 96 Ky. 346, 24 S. W. 431. 

A “constructive trust” is an implied one 
raised in equity in behalf of one who has 
been imposed upon by another, in order to 
work out justice, and in spite of the intention 
of one of the parties. It involves some 
element of fraud, actual or constructive 
perpetrated by the party charged with the 
trust. 140 Ky. 287, 130 S. W. 1111. 

A “constructive trust” is one that' arises 
when a person clothed with some fiduciary 
character, by fraud or otherwise, gains some 
advantage to himself. 19 S. W. 177. 

A “constructive trust” arises when the 
legal title of property is obtained by a person 
in violation, express or implied, or some duty 
owed to the person who is equitably entitled, 
when the property thus obtained is held in 
hostility to his beneficial rights of ownership. 
And are raised by the doctrines of equity 
for the purpose of working out justice in the 
most efficient manner where there is no 
intention of the party to create such a 
relation and where there is no express or 
implied written or verbal declaration of 
trust. 102 Ky. 523, 44 S. W. 123. 

CONS U ETC DENARIUS (Lat.). In 
Old English Law. A ritual or book con¬ 
taining the rites and forms of divine offices 
or the customs of abbeys and monasteries. 

A record of the consuetudines (customs). 
Blount; Whishaw. 

CONSUETUDINARY LAW. Cus¬ 
tomary or traditional law. 

CONSUETUDINES FEUDORUM 

(Lat. feudal customs). A compilation of 
the law of feuds or fiefs in Lombardy, 
made a.d. 1170. 

It Is called, also, the Book of Fiefs, and is of great 
and generally received authority. The compilation 
1 b said to have been ordered by Frederic Barbarossa, 
Ereklne, Inst. 2. 8. 6, and to have been made by two 
Milanese lawyers, Spelman, Gloss., but this Is un¬ 
certain. It Is commonly annexed to the Cornu* 
Juris Civilis, and Is easily accessible. See 8 Kent, 
Comm., 10th ed. OQC, n.; Spelman, Gloss. 

CONSUETUDO (Lat.). A custom ; an 
established usage or practice. Co. Litt. 58. 
Tolls; duties; taxes. Co. Litt. 58 b. 

This use of consuetude Is not correct: curtuma Is 
the proper word to denote duties, etc. 1 Share. Bla. 
Com. 818, n. An action formerly lay for the recovery 
of customs due, which was commenced by a writ dc 
consvstudinitms et servitiis (of customs and ser¬ 
vices). This Is said by Blount to be “a writ of right 
close which lies against the tenant that deforcetb 
the lord of the rent and Services due him.'* Blount; 
Old lfat. Brev. 77; Fltzh. Nat. Brev. 161. 

There were various customs : as, consuetudn An- 
gticana (custom of England), consuetudn curia 


(practice of a court), comiucfudo mercalorum (cus¬ 
tom of merchants). See Custom. 

CONSUL. A commercial agent ap¬ 
pointed by a government to reside in a sea¬ 
port or other town of a foreign country, 
and commissioned to watch over the com¬ 
mercial rights and privileges of the nation 
deputing him. The term includes cotmuls- 
general and vice-consuls. Rev. Stat. § 

A vice-consul is one acting in the place of 
a consul. 

Among the Romans, consuls were chief magis¬ 
trates who were annually elected by the people, and 
were Invested with powers and functions similar to 
tbbse of kings. During the middle ages the term 
consul was sometimes applied to ordinary Judges ; 
and, in the Levant, maritime judges are yet called 
consuls. I Boulay Paty, Dr. Mar. tit. l'rel. s. 2. p. 
67. Officers with powers and duties corresponding 
to those of modem consuls were employed by the 
ancient Athenians, who li&d them stationed in com¬ 
mercial ports with which they traded. 8 St. John, 
Mann, and Cus. of Anc. Greece 2R3, They were 
appointed about the middle of the twelfth century 
by the maritime states of the Mediterranean ; and 
their numbers have Increased greatly with the 
extension of modern commerce. 

As a general rule, consuls represent the 
subjects or citizens of their own nation not 
otherwise represented; Bee 209; 1 Mas. 
14 ; 3 Wheat. 435 ; 6 id. 152; 10 id. 06. 
Their duties and privileges are now gen¬ 
erally limited, defined, and secured by com¬ 
mercial treaties, or by the laws of the 
countries they represent. They are not 
strictly judicial officers ; 3Taunt. 102 ; and 
have no judicial powers except those which 
may be conferred by treaty and statutes. 
See 10 Stat. L. 909 ; 11 id. 723 ; Ware 367 ; 
91 U. S. 13. 

American consuls are nominated by the 
president to the senate, and by the senate 
confirmed or rejected. U. S. Const, art. 2, 
sec. 2. Upon the exercise of this power of 
appointment by the president, congress can 
place no limitation ; 23 Ct. Cls. 443. 

They have the power and are required 
to perform many duties in relation to the 
commerce of the United States and towards 
masters of ships, mariners, and other citizens 
of the United States, Among these are the 
authority to receive protests or declarations 
which captains, masters, crews, passengers, 
merchants, and othere make relating to 
American commerce ; they are required to 
administer on the estates of American citi¬ 
zens dying within their consular jurisdic¬ 
tion and leaving no legal representatives, 
when the laws of theeountry permit it; see 
2 Curt. Eccl. 241; to take charge of and se¬ 
cure the effects of stranded American ves¬ 
sels in the absence of the master, owner, or 
consignee; to settle disputes between mas¬ 
ters of vessels and the mariners ; to provide 
for destitute seamen within their consulate, 
and send them to the United States at the 
publio expense. See Rev. Stat. § 1074 et seq . 
Also to hear complaints of ill-treatment of 
seamen ; 65 Fed. Hep. 80. The consuls are 
also authorized to make certificates of 
certain facts in certain cases, which receive 
faith and credit in the courts of the United 
States; 3 Sumn. 27. But these consular 
certificates are not to be received in evi¬ 
dence, unless they are given in theperform- 
ance of a consular function : 2 Ora. 187; 
Paine 594 ; 2 Wasn. 0. C. 478 ; 1 Litt. 71; 
nor are they evidence, between persons not 
parties or privies to the transaction, of any 
fact, unless, either expressly or impliedly, 
made so by statute; 2 Sumn. 855; 1 Paine 
594; 2 Crabbe 54. 

Their rights are to be protected agreeably 
to the laws of nations, and of the treaties 
made between the United States and the 
nation to which they are sent. The act of 
18th August, 1856, gives the president power 
to prescribe and alter from time to time 
their fees. But by acts passed at various 
times nearly all consuls now receive an 
annual salary, and only those not salaried 
are allowed to take fees for compensation ; 
Rev. Stat. S§ 1690, 1780, 1745. The power 
to provide for compensation of diplomatic 
officers is vested in the legislative branch 
alone, and it may fix or limit the amount; 
22 Ct. Cla. 59. 

A consul is liable for negligence or omis¬ 
sion to perform seasonably the duties im¬ 
posed upon him, or for any malversation or 
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abuse of power, to any injured person, for 
all damages occasioned thereby; and for 
all malversation and corrupt conduct in 
office a consul is liable to indictment. 

Of foreign consul*. Before a consul can 
perform any duties in the United States, he 
must be recognised by the president of the 
United States, and have received his exe¬ 
quatur. 

A consul is clothed only with authority 
for commercial purposes; and he has a 
right to interpose claims for the restitution 
of property belonging to the citisens or 
subjects of the country he represents; 1 
Curt. 87 ; 1 Mas. 14; Bee 209 ; 6 Wheat. 
152 ; 10 id. 66; see 2 Wall Jr. 69; but he 
is not to be considered as a minister or 
diplomatic agent, intrusted by virtue of his 
office to represent his sovereign in negotia¬ 
tions with foreign states; 8 Wheat. 435. 

Consuls are generally invested with 
special privileges by local laws and usages, 
or by international compacts ; but by the 
laws of nations they are not entitled to the 
peculiar immunities of ambassadors. In 
civil and criminal cases they are subject to 
the local laws, in the same manner with 
other foreign residents owing a temporary 
allegiance to the state ; 1 Op. Atty. Qen. 
45, 802 ; 6 S. & R. 546 ; 8 K A 8. 284; 2 
Dali. 297; Hall, Int. L. 289; Wicquefort, 
De rAmbassadeur , liv. 1, § 5; Bynker- 
shoek, cap. 10; Marten, Droit de* Qen*, 
liv. 4, c. §, § 148. See 24 Q. B. Div. 868. 
In the United States, the act of September 
24, 1789, s. 13 (R. S. § 687), gives to the su¬ 
preme court original but not exclusive 
jurisdiction of all suits in which a consul 
or vice-consul shall be aparty. See 1 Binn. 
143 ; 2 Dali. 299 ; 2 N. A M’C. 217 ; 8 Pick. 
80; 1 Green 107; 17 Johns. 10; 7 N. Y. 
576. 

His functions may be suspended at any 
time by the government to which he is sent, 
and his exequatur revoked. In general, a 
consul is not liable personally on a contract 
made in his official capacity on account of 
his eovernment: 8 DalL 384. A vice-con¬ 
sul of a foreign nation who possesses an un¬ 
revoked exequatur issued by the President 
of the.United States, must still be recog¬ 
nized by the courts as the accredited rep¬ 
resentative of his country and entitled to 
all its privileges, although the government 
which sent him has been overthrown and 
a revolutionary government established in 
its Diace ; 48 Fed. Rep. 94. 

See, generally, Kent; Abb. Shipp. ; 
Pars. Marit. Law; Marten, on Consuls; 
Worden, on Consuls; Tuson, on Consuls; 
Azuni, Mar. Law, pt. 1, c. 4, art. 8, § 7; 
Story, Const. § 1654 ; Sergeant, Const. Law 
225 ; 7 Opinions of Atty. Gen. 


CONSULAR COURTS. Courts held 
by the consuls of one country within the ter¬ 
ritory of another, under treaty authority, 
for tne settlement of civil cases between 
oitizens of the country which they repre¬ 
sent. They sometimes have also a criminal 
jurisdiction, subject in the case of certain 
countries to review by the home courts; U. 
S. Itev. Stat. § 4095. See Piggott, Extra¬ 
territoriality. The United States has such, 
courts in China, Japan, Siam, Madagascar, 
Persia, Tripoli, Tunis, Morocco, ana Mus¬ 
cat ; see U. S. Rev. Stat. §§ 4083, 4125,4126. 
4127; and similar jurisdiction is provided 
for by law in any country of like cnaracter 
with which treaty relations may thereafter 
be established ; ta. §4129. Sucn courts did 
exist in Egypt ana Turkey, but were sus¬ 
pended pursuant to act of March 28, 1874, 
U. S. Rev. Stat. 1 Supp. 6, by proclamation 
of the President, March 27, 1876, accepting 
the jurisdiction of the tribunals established 
by those countries; 19 Stat. L. 652. The 
jurisdiction of the home courts over offences 
on the high seas is not exclusive of the jur¬ 
isdiction of the consular court, if the offen¬ 
der is not taken to the United States; In re 
Roes, 140 U. S. 458. When a treaty gives to 
the consular courts exclusive jurisdiction of 
suits against subjects of its own country, 
and to the territorial courts similar juris¬ 
diction over its countrymen, the consular 
court cannot entertain a cross suit, or set¬ 
off, as against a subject of that country, in 
a suit properly brought against a citizen of 


the nation which it represents; [1895] A. 
C. 646. 

Courts under consular jurisdiction estab¬ 
lished by various states in any country not 
yet admitted to the family of nations, for 
the trial of cases to which citizens of the 
various states resident in the country arc a 
party. Gradually abolished if the country is 
received into the family of nations. Maxey, 
Int. L. 242. 

CONSULAR OFFICER. This term 
includes oonsuls-general, consuls, commer¬ 
cial agents, deputy-consuls, vice-consuls, 
vice-commercial agents, and consular 
agents. R. S. % 1674. 

CONSULTATION. The name of a 
writ whereby a cause, being formerly re¬ 
moved by prohibition out of an inferior 
court into some of the king’s courts in West¬ 
minster, is returned thither again ; for, it 
the judges of the superior court, comparing 
the proceedings with the suggestion of the 
party, find tne suggestion false or not 
proved, and that, therefore, the cause was 
wrongfully called from the inferior court, 
then, upon consultation and deliberation, 
they decree it to be returned, whereupon 
this writ issues. Terme* de la Ley; 8 Bla. 
Com.. 114. 

In Frenoh Law. The opinion of coun¬ 
sel upon a point of law submitted to them. 

CONSUMMATE. Complete; finished ; 
entire. 

A marriage Is aald to be consummate. A right of 
dower Is inchoate when coverture and detain concur, 
consummate upon the husband’s death. 1 Washb. 
R. P. 200, 251. A tenancy by the curtesy U initiate 
upon the birth of Issue, ana consummate upon the 
death of the wife. 1 Waobb. R. P. 140 ; 18 Conn. 88; 
2 Me. 400 ; 2 Bla. Com. 128. 

A contract Is said to be consummated when every¬ 
thing to be done In relation to making it has been ac¬ 
complished. It is frequently of great Importance 
to know when a contract has been consummated. In 
order to ascertain the rights of the parties, particu¬ 
larly in the contract of sale. See Dsuvznr, where 
the subject Is more fully examined. It Is also some¬ 
times of consequence to ascertain where the con¬ 
summation of the contract took place, in order to 
decide by what law It 1b to be governed. See Con¬ 
flict or Lawb ; Contract ; Lex Loci. 

CONTAGIOUS DISORDERS. Dis¬ 
eases which are capable of being transmitted 
by mediate or immediate contact. 

Persons sick of such disorders may re¬ 
main in their own houses ; 2 Barb. 104 ; but 
are indictable for exposing themselves in a 
public place endangering the public. See 4 
M. A S. 73, 272. Nuisances which produce 
such diseases may be abated ; 15 Wend. 397. 
See 4 M’Cord 472 ; 8 Hill, N. Y. 479 ; 25 Pa. 
508 ; 48 Iowa 15 ; and a right of action may 
also be had for injury done to health ; 26 
Mo. App. 253 ; 108 Pa. 489. A system of 
quarantine laws established by a state is a 
rightful exercise of the police power for 
the protection of health, which is not for¬ 
bidden by the constitution ; 118 U. S. 455. 

CONTANGO. In English Law. 

The commission received for carrying over 
'or putting off the time of execution of a 
contract to deliver stocks or pay for them 
at a certain time. Wharton, Diet. ; see 
Lewis, Stock Exchange. 

CONTEK (L. Fr.). A contest, dispute, 
disturbance, opposition. Britt, o. 42. 

CONTEMPLATION OF BANK¬ 
RUPTCY. An intention or expectation 
of breaking up business or applying to be 
decreed a Bankrupt. Crabbe 529 ; 5 B. A 
Ad. 289 ; 4 Bing. 20 ; 9 id. 849 ; 8 McLean 
587. 

Contemplation of a state of bankruptcy 
or a known insolvency and inability 
to carry on business, and a stoppage of 
business. Story, J., 6 Boat. L. Rep. 295, 
299. See 8 Story 446. 

Something more is meant by the phrase 
t han the expectation of insolvency; it in¬ 
cludes the making provision against the 
results of it; 18 How. 150; 8 Boew. 194. 
See 1 Dill. 186; id. 208. 

A conveyance or sale of property made 
in contemplation of bankruptcy is fraudu¬ 
lent and void ; 2 Bla. Com. 285. 

CON TEMPLATION OF INSOL¬ 
VENCY. This term means something 
more than expectation of-its occurrence; 


it must include provision against its results 
so far as the transferee is concerned, and 
that can only be where he is already a 
creditor and the object is to take his debt 
out of the equal ratable distribution of the 
assets of the company when insolvent. 21 
How. Pr. Rep. 409. 

CONTEMPORANEOUS CON- 
8TRUCTION, DOCTRINE OF. A 
rule of statute interpretation whereby the 
court shall look with disfavor upon a change 
whereby parties who have contracted with 
the government on the faith of a former 
construction might be injured ; especially 
when it is attempted to make the change 
retroactive, and to require from a contractor 
a return of moneys paid to him under the 
former construction. 194 U. S. 99 ; 142 U. S. 
621, But it is well settled that it is only 
where the language of the statute is ambigu¬ 
ous and susceptible of two reasonable inter¬ 
pretations that weight is given to the doctrine 
of contemporaneous construction. Id .; 110 
U. S. 219; 185 U. S. 236. Contemporaneous 
construction is a rule of interpretation, but 
it is not an absolute one. It does not preclude 
an inquiry by the courts as to the original 
correctness of such construction. A custom 
of the department, however long continued, 
must yield to the positive language of the 
statute. Id. 

CONTEMPT. A wilful disregard or 
disobedience of a public authority. 

By the constitution of the United States, 
each house of congress may determine 
the rules of its proceedings, punish its mem¬ 
bers for disorderly behavior, and, with the 
concurrence of two-thirds, expel a member. 
The same provision is substantially con¬ 
tained in the constitutions of the several 
states. 

The power to make rules carries that of 
enforcing them, and to attach persons who 
violate them, and punish them for con¬ 
tempts ; 1 Kent 236 ; 37 N. H. 450 ; 3 Wils. 
188 ; 14 East 1. But see 4 Moore, P. C. 63 ; 
11 id. 847. This power of punishing for 
contempts is confined to punishment dur¬ 
ing the session of the legislature, and cannot 
extend beyond it; 6 Wheat. 204, 230, 281; 
Rap. Contempt 2 ; and it seems this power 
cannot be exerted beyond imprisonment. 
And it is often regulated by statute ; U. S. 
Rev. St. §§ 101-103. The arrest of the of¬ 
fending party is made by the sergeant-at- 
arms, acting by virtue of the speaker's 
warrant, both in England and the United 
States; 6 Wheat. 204; 10 Q. B. 859. The 
power of congress to punish for contempt 
must be found in some express grant in tne 
constitution or be found necessary to carr ) 
into effect such powers as are there granted : 
103 U. 3. 169 ; 106 id. 220. See Congress. 

Courts of justice have an inherent power 
to punish all persons for contempt or their 
rules and orders, for disobedience of their 
prooess, and for disturbing them in their 
proceedings; Bac. Abr. Courts (E) ; Rolle, 
Abr. 219; 8 Co. 38 b ; 11 id. 43 b ; 22 Me. 
550 ; 21 id. 550 ; 5 Ired. 199 ; 37 N. H. 450; 
16 Ark. 384 ; 25 Ala. N, 8. 81; 25 Miss. 88H. 

1 Woodb. A M. 401; 12 Am. Dec. 178 ; 29 
Ohio 330; 128 U. S. 289 ; 23 Neb. 848 ; 7 
Cra. 82; 68 N. C. 397 ; 64 III. 195 ; 65 Ind. 
508. See 131 U. 8. 267. A court may com¬ 
mit for a period reaching beyond the term 
at which the contempt is committed ; 13 
Md. 642. The punishment should not be 
by piecemeal, but must be entire and final; 
49 N. J. Eq. 577. 

Contempts of court are of two kinds: 
such as are committed in the presence of 
the court, and which interrupt its proceed¬ 
ings, which may be summarily punished 
by order of the presiding judge ; and con¬ 
structive contempts, arising from a refusal 
to comply with an order of court; 49 Me. 
392. In the court of ohancery the failure 
or refusal to perform an order or decree is 
a contempt, and the enforcement of such 
orders and decrees is by attachment. For 
an exhaustive discussion of the practice in 
suoh oases, see note to State v. Livingston, 

4 Del. Ch. 265. 

A prosecution for contempt of court in 
order to compel obedience to an order made 
In a chancery proceeding is a civil action ; 
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As to proceeding's to compel payment of 
alimony, see note, 24 L. R. A. 488. 

Tfte punishment is summary and gener¬ 
ally immediate in contempts committed is 
facie cvrur, and no process or evidence is 
necessary ; 47 Kan. (71 : 2 L. R. H. L. 861 ; 
48 Conn.’257 ; and a party in contempt can¬ 
not be heard except to purge himself ; 87 
N. Y. 282. 

In some states, as iu Pennsylvania, the 
power to punish for contempts is restricted 
to offences committed by the officers of 
the court, or in its presence, or in disobe¬ 
dience of its mandates, orders, or rules ; but 
no one is guilty of a contempt for any pub¬ 
lication made or act done out of court 
which is not in violation of such lawful 
rules or orders or in disobedience of its 
process. Similar provisions, limiting the 
power of the courts of the United States to 
punish for contempts, are incorporated in 
the act of March 2, 1S31 ; Rev. St. $ 725 ; 4 
Sharew. Cont. of Stor. U. S. Laws 2250. 
See Oswald’s Case, 4 Lloyd’s Debates 141 
et seq, If a newspaper article is per se 
libellous, making a airect charge against 
court or jury, or admitting of but one 
reasonable construction and requiring no 
innuendo to apply its meaning to the court, 
then the publisher cannot escape by deny¬ 
ing under oath that he intended the plain 
meaning which the language used conveys; 
131 Ind. 599. The question of contempt 
depends upon the act and not the intention 
of the party : 22 W. R. 398; Taney 362 ; 3 
Buit. 1329; 3 C. B. 745. A publication in 
a newspaper, read by the jurors and at¬ 
tendants of the court, which has a tendency 
to interfere with the unbiased administra¬ 
tion of the laws in pending cases, may be 
adjudged a contempt ; 45 La. Ann. 1250. 

The power of inferior courts to punish 
for contempt is usually restricted to con¬ 
tempts committed in the presence of the 
court ; 3 Steph. Com. 342. n. 9; L. R. 8 Q. 
B. 134. A justice of the peace cannot 

f iunisli contempts, even committed before 
lim, by summary proceedings; 26 Pa. 91). 

It is said that it belongs exclusively to 
the court offended to judge of contempts 
and what amounts to them ; 37 N. H. 450 ; 
8 Oreg. 487 ; 20 Am. Rep. 752 ; 26 Pa. 9 ; 
40 la. 207; and no other court or judge 
can or ought to undertake, in a collateral 
way, to question or review an adjudication 
of a contempt made by another competent 
jurisdiction ; 14 East 1 ; 2 Bay 182; 1 Ill. 
266 ; 1 J. J. Marsh. 575 ; 1 Blackf. ICC ; T. 
U. P. Charlt. 136 ; 14 Ark. 538, 544 ; 1 Ind. 
161 ; 6 Johns. 337 ; 6 Wheat. 204 ; 8 Utah 
20 ; 98 CaL 189. But it has been repeatedly 
held that a court of superior jurisdiction 
may review the decision of one of inferior 
jurisdiction on a matter of contempt; 1 
Grant, Cas. 453 ; 7 Cal. 181; 13 Gratt. 40; 
15 B. Mon. 607 ; though not on habeas cor¬ 
pus ; 14 Tex. 436 ; see 53 Cal. 204 ; 51 Miss. 
50; 24 Am. Rep. 624 ; see 114 Ill. 147. It 
should be by direct order of the court; 5 
Wis. 227. A proceeding for contempt is re¬ 
garded as a distinct ana independent suit; 
22 E. L. & Eq. 150; 25 Vt. 680 ; 21 Conn. 
185. See, generally, 1 Abb. Adm. 508 ; 5 
Duer 629; 1 Dutch. 209 ; 16111. 534 ; 1 Ind. 
96; 8 Blackf. 574 ; 3 Tex. 300 ; 1 Greene 
394 ; 18 Miss. 103 ; and irregularities in the 
proceedings are immaterial where the re¬ 
sult is a sufficient purging of the contempt 
and a consequent discharge of the rule 
88 Ga. 78. 


Though the same act constitute both a 
contempt and acrime, the contempt may be 
tried and punished by the court; U. S. v. 
Debs, 64 Fed. Rep. 724; affirmed by the 
supreme court, which held that while it 
was competent for the executive branch of 
the government to remove forcibly obstruc¬ 
tions to the passage of interstate commerce 
or the carrying of the mails, it is equally 
competent to invoke the jurisdiction of the 
courts to remove or restrain them. Such 
jurisdiction being recognized from ancient 
times and indubitable authority, is not 
ousted by the fact that the obstructions are 
accompanied-by or consist of acts in them¬ 
selves violations of the criminal law, or by 
the fact that the injunction may be enforced 


by proceedings in contempt ; as the penalty 
for violation of such an injuction is no sub¬ 
stitute for criminal prosecution. The in¬ 
junction having been served, the circuit 
court has authority to inquire whether its 
orders had been disobeyed, and finding 
that they had been, to enter the order of 

S unLhment, and its findings as to the act of 
isobedience ore not open to review on 
Aa6cas corpus in the Bupreme court or any 
other ; 158 U. S. 564. 

See 20 Am. Law Reg. N. 0. 81 et scq. t 
where the whole subject is treated at great 
length. See Rapalje, Contempt; Con¬ 
gress. 

“Contempts" punishable are either direct, 
which openly insult or resist the powers of 
the courts, or the persons of the judges who 
preside there, or else arc eonsequenti;! 1 , which 
(without such gross insolence or direct oppo¬ 
sition) plainly tend to create a universal 
disregard of their authority. 104 Ky. 155, 
46 S. YV. 515. 

“Contempts” may arise by anything in 
short that demonstrates a gross want of that 
regard and respect which, when once courts 
of justice are deprived of their authority is 
entirely lo6t among the people. ICO Ky. 
660, 170 S. YV. 37. 

One deceiving the court by falsely pretend¬ 
ing to be sick is guilty of “contempt.” 160 
Ky. 604, 170 S. YV. 37. 

One filing a false answer is guilty of “con¬ 
tempt ” 160 Ky. G64, 170 S. YV. 37. 

See Civil Contempt; Constructive 
Contempt ; Order Punishing for Con¬ 
tempt- Sec Direct Contempt. 

CONTEMPT IB IXiTTER (L. Lat. con¬ 
temptuously ; Lat. conteinptus). 

In Old English Law. Contempt, con¬ 
tempts. Fleta, lib. 2, c. 60, $ 35. 

CONTENTION. Does not necessarily 
imply blows. It may be evidenced by pas¬ 
sionate words, looks and gestures. 34 Conn. 
279. 

CONTENTIOUS JURISDICTION. 
In Ecclesiastical Law. That which ex¬ 
ists in cases where there is an action or 
judicial process and matter in dispute is to 
be heard and determined between party 
and party. It is to be distinguished from 
voluntary jurisdiction, which exists in 
cases of taking probate of wills, granting 
letters of administration, and the like. 3 
Bla. Com. 66. 

CONTENTMENT (or, more properly, 
c ontenement; L. Lat. contenemenium). A 
man’s countenance or credit, which he lias 
together with, and by reason of, his free¬ 
hold ; or that which is necessary for the 
support and maintenance of men, agree¬ 
ably to their several qualities or states of 
life. Whart. Lex. ; Cowel; 4 Bla. Coni. 379. 

CONTENTS. The contents of a note 
are the sum it shows to be due ; the same may 
be said of an account. The obligation - or 
the promise contained in a contract ib its 
contents. 105 U. S. 666. 

CONTENTS UNKNOWN, A phrase 
contained in a bill of lading, denoting that 
the goods are shipped in apparently good 
condition. 12 HoW. 273. 

CONTENTS AND NOT-CON- 
TENTS. The “ contents " are those who, 
in the house of lords, express assent to a 
bill; the “ not- M or “ non-contents," dis¬ 
sent. May, P. L. c. 12, 857. 

CONTEST. The word “contest," in 
constitutions and statutes, is a word of art. 
It has a distinct, defined meaning. It is a 
litigation. It implies a plaintiff and a 
defendant, and a thing in controversy. When 
it is decided, it is, or should be, decided upon 
evidence, and the decision is a- judgment. 
YYTiatever the body may be called which 
decides an election contest,—whether board 
or tribunal,—it is. in all its elements, a court . 
112 Ky. 1,65 3. W. 142. 

In PubUo Land Affairs. 

A proceeding by an adverse or intending 
cl aiman t conducted in his own interest 


against the entry of another. 244 U. S. 178. 
Cf. Protest. 

CONTESTATIO LITIS. In Civil 
Law. The statement and answer of the 
plaintiff and defendant, thus bringing the 
cose before the judge, conducted usually in 
the presence of witnesses. Calvinua, Lex. 

This saose Is retained In the canon law. 1 Katifm. 
Mackeldey, C. L. SOS. A causa IskaIiI to be mutesia 
when the Judge begins to hear the cause after an 
account of the claims, given uot through pleadings, 
but by statement of the plaintiff and answer of the 
defendant. Cal via us, Lex. 

In Old English Law. Coining to an 
issue; the issue 60 produced. Steph. PI. 
App. n. 39; Crabb, llist. 210. 

CONTESTED ELECTION. Tins 
phrase has no technical or legally defined 
meaning. An election may be said to be 
contested whenever an objection is formally 
urged against it, which, if found to be true 
in fact, would invalidate it. This must be 
true both as to objection founded upon 
some constitutional provision, as well as 
upon any mere statutory enactment; 109 
Ind. 116. 

In the United States, an election con¬ 
tested for illrgality in a court or before a 
legislature. In England, an election where 
two or more are candidates for the same 
office. English. 


CONTEXT (Lat. contextum, —con, with 
feo-ere, to weave,—that which is inter¬ 
woven). Those parts of a writing which 
precede and follow a phrase or passage in 
question ; the connection. 


It Is a general principle of legal Interpretation that 
a passage or phrase is not to be understood abso¬ 
lutely as if it stood by Itself, but is to be read In the 
light of the context, t. e. In its connection with the 
general composition of the instrument. The rule is 
frequently stated to be that where there is any ob¬ 
scurity in a passage the context is to be considered ; 
but the true rule is much broader. It la always 
proper to look at the context in the Application of 
the most ambiguous expression. Thus. If on a sale 
of goods the vendor should give a written receipt 
acknowledging payment of the price, and contain¬ 
ing, also, a promise uof to deliver the goods, the 
word “ not" would be rejected by thecourt, because 
It is repugnant to the context. It not unfrequently 
happens that two provisions of an Instrument are 
conflicting : each is then the context of the other, 
and they are to be taken together and so understood 
os to harmonize with each other so far as may be, 
and to CArrv out the general intent of the Instru¬ 
ment. In tne context of a will, that which follows 
controls that which precedes; and the same rule 
has been asserted with reference to statutes. Con¬ 
sult, also, CONSTRUCTION J INTERPRETATION ; STAT- 
UTR8- 


CONTIGUITY. See Vicinity. 


CONTIGUOUS. In close proximity, 
in actual close contact. 09 N. Y. 191; as, 
contiguous proprietors are those whose 
lands actually touch. Vicinal are not 
necessarily contiguous proprietors ; 32 La. 
Ann. 435. 

In actual close contact; touching ; near. 
A relative term ; referring to a building, 
means in close proximity to the same. An¬ 
derson ; 69 N. Y. 193. A building any par¬ 
ticular number of feet, as twenty-five, from 
a detached dwelling, is not “contiguous” to 
it. Id.; 35 Minn. 433. No lot is contiguous 
to a river unless it fronts on the river or is 
separated only by a public highway, with 
no private oVner intervening, or, possibly, 
on a block or square so situated. Id.; 32 
Fed. Rep. 6. See Adjoining. 


CONTINGENCY. The quality of be¬ 
ing contingent or casual; the possibility of 
coming to pass ; an event which may occur. 
Webster. 

It is a fortuitous event which comes 
without design, foresight, or expectation. 
89 Barb. 272. 

CONTINGENCY WITH DOUBLE 
ASPECT. If there are remainders so 
limited that the second is a substitute for 
the first in case it should fail, and not in 
derogation of it, the remainder is said to 
be in a contingency with double aspect. 
Fearae, Rem. 873 ; 1 Steph. Com. 828. 

CONTINGENT. When applied to a 
use, remainder, devise, bequest, or other 
legal right or interest, it means that no 
present interest exists, and that whether 
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such interest or right ever will exist, de¬ 
pends upon a future uncertain event. The 
legal definition of the word concurs with 
its ordinary acceptation in showing that 
the term contingent implies a possibility ; 

5 Barb. 092. 

CONTINGENT DAMAGES. Those 
given where the issues upon counts to which 
no demurrer has been filed are tried, before 
demurrer to one or more counts in the 
same declaration has been decided. 1 Stra. 
431. 

Inaccurately used to describe consequen¬ 
tial damages, q. v. 

CONTINGENT ESTATE. A contin¬ 
gent estate depends for its effect upon an 
event which may or may not happen : as, 
an estate limited to a person not in esse, or 
not yet born. Crabb, R. P. § 946. 

CONTINGENT FEEB. See Cham¬ 
perty. 

CONTINGENT INTEBEST IN 
PERSONAL PROPERTY. It may be 
defined as a future interest not transmis¬ 
sible to the representatives of the part^ 
entitled thereto, in case he dies before it 
vests in possession. Thus, if a testator 
leaves the income of a fund to his wife for 
life, and the capital of the fund to be dis¬ 
tributed among such of his children as 
shall be living at her death, the interest of 
each child during the widow’s lifetime is 
contingent , and in case of his death is not 
transmissible to his representatives. Moz. 

6 W. Law Diet. 

CONTINGENT LEGACY* A legacy 
made dependent upon some uncertain 
event. 1 Hop. Leg. 606. Beach, Wills 406. 

A legacy which has not vested. Wins. Ex. 
1229. 

CONTINGENT REMAINDER. An 

estate in remainder which is limited to 
take effect either to a dubious and uncer¬ 
tain person, or upon a dubious and un¬ 
certain event, by which no present or 
particular interest passes to the remainder¬ 
man, so that the particular estate may 
chance to be determined and the remainder 
never take effect. 2 Bla. Com. 169. 

A remainder limited so as to depend upon 
an event or condition which may never 
happen or be performed, or which may not 
happen or be performed till after the deter¬ 
mination of the preceding estate. Fearne, 
Cont. Rem. 3; 2 Washb. R. P. 224. See 
89 Mich. 428 ; 108 Mo. 267 ; 152 Pa. 18; 
[1892] 1 Q. B. 184 Remainder. 

CONTINGENT USE. A use limited 
in a deed or conveyance of land which may 
or may not happen to vest, according to 
the contingency expressed in the limitation 
of such use. 

Such a use as by possibility may happen 
in possession, reversion, or remainder. 1 
Co. 121; Com. Dig. Uses (K, 6). A use 
limited to take effect upon the happening 
of some future contingent event; as, where 
lands are conveyed to the use of A and B 
after a marriage had between them. 2 Bla. 
Com. 334. 

A contingent remainder limited by way 
of uses. Sugd. Uses 175. See, also, 4 Kent 
237. 

CONTINUAL CLAIM. A formal 
claim made once a year to lands or tene¬ 
ments of which we cannot, without danger, 
attempt to take possession. It had the 
same effect as a legal entry, and thus saved 
the right of entry to the heir. Cowel; 2 
Bla. Com. 316; 3 id. 175. This effect of a 
continual claim is abolished by stat. 8 & 4 
Will. rv. c. 27, § 11. 1 Steph. Com. 509. 

CONTINUANCE (Lat. continuere, to 
continue). 

In Practice. The adjournment of a 
cause from one day to another of the same 
or a subsequent term. 

The postponement of the trial of a 
cause. 

The action of a trial court on an appli¬ 
cation for continuance is purely a matter 
of discretion and will not oe reviewed un¬ 
less that discretion has been abused ; 159 


U. S. 487. 

In the ancient practice, continuances were entered 
upon the record, and a variety of forms adapted to 
the different stages of the suit were in use. See 1 
Chit. Pi. 455; 8 Bla. Com. 816 . The object of the 
continuance was to secure the further attendance 
of the defendant, who having once attended could 
not be required to attend again, unless a day was 
fixed. The entry of continuance became at the 
time mere matter of form, and Is now discontinued 
in England and moot of the states of the United 
States. 

Before the declaration, continuance Is by die* 
datiLs precc partium. : after the declaration, and 
before issue joined, by imparlance ,* after issue 
joined, and before verdict, by vice-comea non mi- 
ait breve ; and after verdict or demurrer, by curia 
advisare vu.lt. 1 Chit. PI. 465, 749; . Bac. Abr. 
Pleat (P), Trial (H); Com. Dig. Pleader (V); Steph. 
PI. 64. In Its modern use the word has the second 
of the two meanings given above. 

Among the causes for granting a con¬ 
tinuance are absence of a material witness; 

1 Dali. 270 ; 4 Munf. 547 ; 10 Leigh 687 ; 3 
Harr. N. J. 495 ; 2 Wash. C. C. 159; 40 
La, Ann. 745 ; 26 Tex. App, 69 ; 82 Va. 264 ; 
but he must have been subpoenaed ; 1' 
Const. S. C. 198; lOTex. 116 ; 18Ga. 383 ; see 

2 Dali. 183; 3 III. 464; 158 Mass. 881 ; in 
many states the opposite party may op¬ 
pose and prevent it by admitting that cer¬ 
tain facts would be proved by such witness; 
Harp. Eq. 88 ; 7 Cow. 369; 5 Dana 298; 2 
Ill. 899; 15 Miss. 475; 33 id. 47 ; 9 Ind. 
563 ; 43 Ill. App. 161 ; 72 Mo. 518 ; 59 Cal. 
345 ; and the party asking delay is usually 
required to make affidavit as to the facts 
on whioh he grounds his request; 10 Yerg. 
258 ; 2 Ill. 307 ; 7 Ark. 256 ; 1 Cal. 403 ; 8 
Rich. Eq. 295 ; 3 Day 280 ; 18 Ind. 303 ; and, 
in some states, as to what he expects to 

? rove by the absent witness ; 5 Gratt. 332 ; 
2 Ill. 459 ; 10 Tex. 525 ; 4 McLean 688 ; 3 
Tex. Civ. App. 367 ; in others, an examin¬ 
ation is maae by the court; 2 Leigh 584 ; 
7 Cow. 386 ; 4 E. D. 8m. 68 ; and what dili¬ 
gence was used to procure his presence ; 
40 Ill. App. 82 ; 31 Miss. 490 ; 12 Gratt. 364; 
and it is error to grant a continuance on 
oral statement of counsel; 92 Cal. 431 ; the 
court is not bound to grant it where it is al¬ 
together conjectural whether the witnesses 
are alive, and if so where they reside or if 
their evidence can be procured ; 50 Minn. 
333 ; or to examine a witness not sum¬ 
moned ; 153 Mass. 881 ; inability to obtain 
the evidence of a witness out of the state 
in season for trial, in some cases; 1 Wall. 
C. C. 5 ; 3 Wash. C. C. 8; 4 McLean 364 ; 
3 III. 620 ; and see 2 Call 415 ; 2 Cai. 384 ; 23 
Ga. 013 ; 68 id. 833 ; 12 La. Ann. 8 ; 1 Pet. 
C. C. 217; filing amendments to the plead¬ 
ings which introduce new matter of sub¬ 
stance ; 1 Ill. 43; 4 Mass. COO; 4 Mo. 279 ; 
4 Blackf. 387 ; 1 Hempst. 17 ; filing a bill 
of discovei'y in chancery, in some cases; 
3 Har. & J. 452 ; 3 Dali. 512 ; see 8 Miss. 
433; detention of a party in the public 
service ; 2 Dali. 108; see 1 Wall. Jr. 
180; illness of counsel , sometimes ; 1 

McLean 384 ; 11 Pet. 226 ; 5 Harring. 
107 ; 4 Cal. 188; 41 id. 626 ; 4 la. 146; 10 
Ga. 580 ; or surprise from unexpected 
testimony; 55 Ga. 21 ; 10 Tex. App. 183. 
But it is not sufficient where it is not shown 
that the client's case is prejudiced there¬ 
by ; 4 Ind. App. 288. 

The request must be made in due season; 
4 Cra. 237 ; 6 Halst. 245 ; 2 Root 25, 45 ; 6 
B. Monr. 814. It is addressed to the dis¬ 
cretion of the court; 12 Gratt. 564; 8 Mo. 
123 ; Harp. 85,112 ; 2 Bailey 576 ; 1 Ill. 12 ; 
145 U. S. 370; 94 Ala. 894; 93 id. 614; 00 
Cal. 261 ; 37 Ga. 678 ; without appeal ; 2 
Ala. 320 ; 2 Miss. 100; 6 Ired. 08; 9 Ark. 
108; 16 Pa. 412; 6 How. 1; and is not re- 
viewable on error ; 145 U. S. 376 ; 4 Cra. 237 ; 
10 N. J. L. 235 ; but an improper and unjust 
abuse of such discretion may be remedied 
by superior courts, in various ways. See 1 
Blackf. 50, 64 ; 4 Hen. & M. 157, 180 ; 4 
Pick. 302; 1 Ga. 213; 16 Miss. 401 ; 9 Mo. 
19 ; 3 Tex. 18; 18 Ill. 439 ; 7 Cow. 809; 84 
Wis. 282. Reference must be made to the 
statutes and rules of the courts of the 
various states for special provisions. 

CONTINUANDO (Lat. continuare, to 
continue, continuando, continuing). 

In Pleading. An averment that a 
trespass lias been continued during a num¬ 
ber of days. 3 Bla. Com. 212. It was al¬ 


lowed to prevent a multiplicity of actions ; 
2 Rolle, Abr. 545; only where the injury 
was such ns could, from its nature, be con¬ 
tinued ; 1 Wins. Saund. 24, n. 1. 

The form is now disused, and the same 
end secured by alleging divers trespasses to 
have been committed between certain days. 
1 Saund. 24, n. 1. See, generally, Gould. 
PI. c. 3, § 86; Hamm. N. P. 90,.91; Bac. 
Abr. Trespass, I, 2, n. 2. 

CONTINUING CONSIDERATION. 

See Consideration. 

CONTINUING CRIME. See Con¬ 
tinuing Offense. 

CONTINUING DAMAGES. See 

Measure op Damages. 

CONTINUING OFFENSE. A con 

tinuous unlawful act or series of acts set on 
foot by a single impulse and operated by an 
unintermittent force, however long it ma> 
occupy. 1 Words & Phrases (2nd series) 075 

CONTINUOUS EASEMENTS. 

Easements of which the enjoyment is or 
may be continual, without the necessity of 
any actual interference by man, as a water¬ 
spout or a right of light or air. Washb. 
Easem. 21. See Easements. 

The test of continuousness is that there is 
an alteration or arrangement of a t moment 
which makes one part of it dependent in 
some measure upon another part. This 
alteration or arrangement must be intended 
to be permanent in its nature. Ak applied to 
a water course it is not essential that the 
water should flow of itself continuously, but 
that the artificial arrangement by \vhi<h the 
flow of water is produced should be of a 
permanent nature. 54 Ore. 147 ; id., el seq. 

See Non-Ai'imkent ok Non-Con"tinuoi - 
Easements, 

CONTINUOUSLY CONFINED 

The term “continuously confined’ 1 in a sii 1. 
benefit policy does not mean that the insured 
should he confined in bed. but it is yuflicFni 
that he is so confined to the house as to I*- 
totally unable to follow his vocation. IV' 
Ky. 135, 150 8. W. 11. Sec Coxn.\; l> to 
Bed. 

CONTIONES. In Republika lim.^ 
nt. latest, genera! meetings of the |ienp|. 
These were frequently convoked by th* 
magistrales for the purpose of making pubic- 
announcements or eliciting the trend *>f 
public opinion. Apparently in furtln Mn<*- 
of these objects, attendance at a cuntin 
though not compulsory upon anyone, was 
on the other hand allowable even to n»«n 
citizens (being freemen) who had no i'lat« 
in the comitia. Launspach, Slate and 
Family in Early Rome, G9. 

CONTRA (Lat.). Over; against; op¬ 
posite. Per contra. In opposition. 

CONTRA BONOS MORES. Against 
sound morals. 

Contracts which are incentive to crime, 
or of which the consideration is an obliga¬ 
tion or engagement improperly prejudicial 
to the feelings of a third party, offensive 
to decency or morality, or which has ft 
tendency to mischievous or pernicious con¬ 
sequences, are void, 09 being contra bonos 
mores; 2 Wils. 447 ; Cowp. 729 ; 4 Campb. 
152; 1 B. & Aid. 683 ; 10 East 150. 

CONTBA FORMAM FEOFFA 
MENTI (L. Lat.). (Contrary to the form 
of the feoffment.) A writ that formerly lay 
for a tenant, or his heir, enfeoffed of certain 
lands or tenements by charter of feoffment 
from a lord to do certain services, and espe¬ 
cially suits to his court, who was afterwards 
distrained for more services than were men¬ 
tioned in the charter. 

CONTRA FORMAM STATUTI 
(against the form of the statute). 

In Pleading. The formal manner of 
alleging that the offence described in an 
indictment is one forbidden by statute. 

When one statute prohibits a thing and 
another gives the penalty, in an action for 
the penalty the declaration should con- 
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elude coafrti formam sfnfuforum ; IMowd. 
206; 3 East B38 ; Esp. Pen. Aot. 111 ; 1 Gal. 
068. The same rule applies to informations 
and indictment*; 3 Hale, PI. Cr. 172. But 
where a statute refer* to a former one, and 
adopt* and continue* the provisions of it, 
the declaration or indictment should con¬ 
clude contra formam statuti ; Hale, PI. Cr. 
172. Where a thing Ls prohibited by 
several statute*, if one only gives the action 
and the others are explanatory and restrict¬ 
ive, the Conclusion should be confra for* 
maru statuti; And. 115 : 3 Saund. 877, 

When the acf prohibited was not an 
offence or grouna of action at common 
law. it is neceSsarr both in criminal and 
civil cases to conclude against the form of 
the statute or statutes; 1 Saund. 135c; 3 
East 333; 1 Chit PI. 556 ; 11 Mass. 280 ; 

1 Gall. 30. 

But if the act prohibited by the statute is 
an offence or ground of action at common 
law, the indictment or action may be in the 
common-law form, and the statute need 
not be noticed even though it prescribe a 
form of prosecution or of action,—the stat¬ 
ute remedy being merely cumulative ; Co. 
2d Inst. 200; 2 Burr. 803 ; 8 id. 1418; 4 td. 
2351 ; 2 Wila 140; 3 Mass. 515. 

When a statute only inflicts a punish¬ 
ment on that which was an offence at com¬ 
mon law. the punishment prescribed may 
be inflicted though the statute is not 
noticed in the indictment; 2 Binn. 832. 

If an indictment for an offence at com¬ 
mon law only conclude " against the form 
of the statute in such case made and pro¬ 
vided;” or “the form of the statute" 
generally, the conclusion will be rejected 
as surplusage, and the indictment main¬ 
tained as at common law ; 1 Saund. 135 n. 

3 ; 19 Mass. 885 ; 4 Cush. 143. But it will 
be otherwise if it conclude against the form 
of “ the statute aforesaid," when a statute 
has been previously recited; 1 Chit. Cr. 
L. 289. See, further, Com. Dig. Pleader 
(C.) 76; 5 Viner, Abr. 552, 556 ; 1 Gall. 26, 
257; 5 Pick. 128; 9 id. 1; 1 Hawks 192; 
3 Conn. 1 ; 11 Mass. 280 ; 5 Me. 79. 

CONTRA JUS COMMUNE (Ut.). 
Against common right or law ; contrary to the 
rule of the common law. 

CONTRA LEGEM (Lat,). Against 
the law. Centra legem Jacit, out id facit quod 
lex prohibel; he acts against the law who does 
that which the law forbids. 

CONTRA FACEM (Lat. against the 

peace). 

In Pleading. An allegation in an ac¬ 
tion of trespass or ejectment that the ac¬ 
tions therein complained of were against 
the peace of the king. Such an allegation 
was formerly necessary, but has become a 
mere matter of form and not traversable. 
See 4 Term 503; 1 Chit. PI. 163, 402; 
Arch. Civ. PI, 155 ; TRESPASS. 

CONTRABAND. Goods exported from, 
or imported into a country against its laws. 

CONTRABAND OF WAR. In In¬ 
ternational Law. Goods which neutrals 
may not carry in time of war to either of 
the belligerent nations without subjecting 
themselves to the loss of the goods, ana 
formerly the owners, also, to the loss of the 
ship and other cargo, if intercepted. 1 
Kent 188, 143. See 4 Heisk. 345. 

Provisions may be contraband' of war, 
and generally all articles calculated to 
be of direct use in aiding the belligerent 
powers to carry on the war; and if the use 
is doubtful, the mere fact of a hostile 
destination renders the goods contraband ; 
1 Kent 140 ; Hall, Int. L. 618. 

The classification of floods best support¬ 
ed by authority, English and American, 
divides all merchandise into three classes : 
(1) Articles manufactured and primarily 
or ordinarily used for military purposes in 
time of war; (2) articles which may be and 
are used for war or peace according to cir¬ 
cumstances ; (3) articles exclusively used 
for peaceful purposes. Articles of the first 
class destined to a belligerent country are 
always contraband ; articles of the second 
class are so only when actually destined to 


the military or naval use of the belligerent; 
articles of the third class are not contra¬ 
band, though liable to seizure for violation 
of blockade or siege. Contraband articles 
contaminate non-contraband, if belonging 
to the same owner; in ordinary cases the 
conveyance of contraband articles attaches 
only to the freight; it does not subject the 
vessel to forfeiture ; per Chase, C. J., in 
The Peterhoff, 5 Wall. 28. 

The meaning of the term is generally 
defined by treaty provisions enumerating 
the things which snail be deemed contra¬ 
band. 

See 2 Wild. Int. L. 210 et seq.; Wheat. 
Int. L. 509 ; 6 Mass. 102 ; 2 Johns. Cas. 77, 
120 ; 1 Wheat. 882 ; 8 Pet. 495; 92 U. S. 
520 ; 1 Bond 446; and also the very impor¬ 
tant declaration respecting maritime law 
signed by the plenipotentiaries of Great 
Britain, France, Austria, Russia, Prussia, 
Sardinia, and Turkey, at Paris, April 10, 
1856, Appendix to 8 Fhill. Int. L. 359; also 
title Contraband and Free Ships in the 
index to same vol., and part 9, chap. 10, 
and part 11, chap. 1, of the same. 

CON TRAC AU8 ATOR. A criminal; 
one prosecuted for a crime. Wharton. 

CONTRACT (Lat. contractus, from 
con, with, and fraJio, to draw. Contractus 
ultro utroque obligatio est qitam Greed 
cwa?Jmyfia vocant. FT. control). 

An agreement between two or more 
parties to do or not to do a particular 
thing. Taney, C. J., 11 Pet. 420, 572. An 
agreement in which a party undertakes to 
do or not to do a particular thing. Mar¬ 
shall, C. J., 4 Wheat. 197. An agreement 
between two or more parties for the doing 
or not doing of some specified thing. 1 
Pars. Com. 5. 

It been also defined as followsA compact 
between two or more parties. 6 Cra ST, 1 S 6 . An 
agreement or covenant between two or more per¬ 
sona, In which each party binds himself to do or 
forbear some act, and each acquires a right to what 
the other promises. Encyc. Amer. ; Webster. A 
contract or agreement ls where a promise is made 
on one side and assented to on the other ; or where 
two or more persons enter into an engagement with 
uch other by a promise on either side. 2 Steph. 
Com 10 *, 10 ft. 

An agreement upon sufficient consideration to do 
or not to do a particular thing. 2 Bla. Com. 446 ; 
2 Kent 449 . 

A covenant or agreement between two parties 
with a lawful consideration or cause. West, Sym¬ 
bol. lib. 1 . g 10 ; Cowel ; Blount. 

A deliberate engagement between competent 
parties upon a legal consideration to do or to ab¬ 
stain from doing some act. Story, Conti*. 1 . 

An agreement by which two parties reciprocally 
promise and engage, or one of them singly promises 
and engages to the other, to give some particular 
thing or to do or abstain from doing some partic¬ 
ular act. Pothier, Conts. Ft. 1 , c. 1 , § 1 ; 86 Ch. D. 
095 . 

A mutual promise upon lawful consideration or 
cause which binds the parties to a performance. 
The writing which contains the agreement of 
parties with the terms and conditions, and which 
serves as a proof of the obligation. The last Isa 
distinct signification. 2 Hill. N. Y. 551 . 

A voluntary and lawful agreement by competent 
parties, for a good consideration, to do or not to do 
a specified thing. 6 CaL 83 . 

An agreement enforceable at law, made between 
two or more persons, by which rights are acquired 
by one or both to acts or forbearances on the part 
of the other. Anson. Contr. 9 . 

A learned writer has said, in discussing the prop¬ 
er definition of contract, that “ If we seek to build 
up a definition of the term 1 contract'which shall in¬ 
clude all things that have been called contracts and 
shall exclude all things that have been held not to 
he contracts, the task is evidently Impossible. . . . 
Any definition of contract therefore must be either 
arbitrary or inexact." Harrlman, Contr. 4 . 

The consideration ls not properly included In the 
definition of contract, because it does not seem to 
be essential to a contract, although it may be neces¬ 
sary to Its enforcement. See Consideration. 1 
Pars. Contr. 7 . 

Mr. Stephen, whose definition of contract Is given 
above, thus criticizes the definition of Blackstone. 
which has been adopted by Chancellor Kent and 
other high authorities. First, that the word agree¬ 
ment itself requires definition An much as contract. 
Second, that tne existence of a consideration, though 
essential to the validity of a parol contract, forms 
properly no part of the Idea. T)t ird. t hat the defln I- 
tlon takes no sufficient notice of the mutuality 
which properly distinguishes a contract from a 
promise. 2 Steph. Com. 109 . 

The use of the word agreement (nggregatto men- 
tium) seems to have the authority or the best 
writers Id ancient and modern times (see above i as 
apart of the definition of contract. It is probably 
a translation of the civil-law convent to cron and 
venio). a coming together, to which (being derived 
from ad and grex) It seems nearly equivalent. We 
do not think the objection that it is A synonym (or 
nearly so) a valid one. Some word of the kind Is 
necessary as a bonis of the definition. No two 


synonyms convey precisely the same i.|#*n Most 
of them have minute distinctions.' says R*ld. If 
two are entirely equivalent. It will so«in he deter¬ 
mined by accident which shall remain in use and 
which oecome onsoiete. To one who nas no knowl¬ 
edge of a language. It is impossible to define any 
abstract idea. Hut to one who uDderHiaods a lan¬ 
guage. an abstraction is defined by a synonym prop 
erly qualified. Liy pointing out distinctions aud 
the mutual relations between synonyms, the object 
of definition is answered. Hence we do not think 
Black stone* definition open to the first objection 
As to the i lea of consideration. Mr. Stephen seems 
correct and to have the authority of some of the first 
legal min Is of modem times. Consideration, how¬ 
ever. in 3 y be necessary to enforce a contract, though 
not essential to the idea. Even in that class of con¬ 
tracts (by specialty) in which no consideration is in 
fact required, one is said to be always presumed 
in law. -the form of the instrument being held to 
Import a consideration. 2 Kent. 450 . n. ButseeCox- 
am khat i >x, where the subject is more fully treated. 

The third objection of Mr. Stephen to the defini¬ 
tion of Blackstone does not seem one to which it is 
fairly open. There is an idea of mutuality iu r«« 
and (ratio, to draw together, and It would aeemthat 
mutuality is implied in agreement as well. An 
nggregatto me nt turn seems impossible without mut¬ 
uality. Blackstone In his analysis appears to have 
regarded agreement as implying mutuality; for lie 
defines it (4 Bio. Com. 442 ) ”a mutual bargain or 
convention." In the above definition, however, nil 
ambiguity Is avoided by the use of the words ‘“be¬ 
tween two or more parties " following agreement. 

In it* widest sense, "contract" includes records 
and specialties (but see infra >; but this use sea 
general term tor all sorts of obligations, though of 
too great authority to be now doubted, seems to be 
an undue extension of the proper meaning of the 
term, which is much more nearly equivalent to 
"agreement" which Is never applied to specialties. 
Mutuality is of the very essence of both.—not only 
mutuality of assent, but of act. As expressed by 
Lord Coke, Actus contra actum ; 2 Co. 15 ; 7 M. A 
O. 0 ft*, argument And note. 

This Ls Illustrated in contracts of sale, bailment, 
hire, as well as partnership and marriage ; and no 
other engagements but'those with this kind of 
mutuality would seem properly to come under the 
head of contract*. In a bond there (9 none of this 
mutuality,—no act to be done by the obligee to 
make the instrument binding. In a judgment there 
Is no mutuality either of act -or of assent. It is 
judicium redditum in invitum. It may property be 
denied to be a contract, though Blackstone Insists 
that one U implied. Per Mansfield. 3 Burr. 1545 ; ) 
C >w. 810 ; per Story, J., 1 Mas. 28 *. Chitty uses 
"obligation'’ as an alternative word of description 
when speaking of bonds and Judgments. Chit. Con. 
2 . 4 . An act of legislature may be a contract; so 
may a legislative grant with exemption from taxes ; 
5 Ohio St. 861 . Ho a charter is a contract between a 
state and a corporation within the meaning of the 
constitution of the United States, art. 1 , § 10 , clause 
1 ; 4 Wheat. 518 . 

At common law, contracts have been di¬ 
vided ordinarily into contraots of record, 
contracts by specialty, and simple or parol 
contracts. The latter may be either writ¬ 
ten (not sealed) or verbal; and they may 
also be express or implied. Implied con¬ 
tracts may be either implied in law or im¬ 
plied in fact. ‘'The only difference be¬ 
tween an express contract and one implied 
in fact is in the mode of substantiating it. 
An express agreement is proved by express 
words, written or spoken . . . ; an implied 
agreement is proved by circumstantial evi¬ 
dence sliowing that the parties intended to 
contract; ” Leake, Contr. 11 ; IB. & Ad. 
415 ; 1 Aust. Jar. 350, 377. 

Accessor]/ contracts are those made for 
assuring the performance of a prior con¬ 
tract, either t>y the same parties or by 
others, such as suretyship, mortgage, and 
pledges. Louisiana Code, art. 1764 ; Poth. 
Obi. pt. 1, c. 1, s. 1, art. 2, n. 14. 

Bilateral contracts are those in which a 
promise is given in consideration of a prom¬ 
ise. Parsons, Contr. 464, 

Contracts of beneficence are those by 
which only one of the contracting parties 
is benefited : as, loans, deposit, ana man¬ 
date. Louisiana Code, art. 1767. 

Certain contracts are those in which the 
thing to be done is supposed to depend on 
the will of the party, or when, in the usual 
course of events, it must happen in the 
manner stipulated. 

Commutative contracts are those in which 
what is done, given, or promised by one 
party is considered as an equivalent to or 
in consideration of what is done, given, or 
promised by the other. Louisiana Code, 
art. 1761. 

Consensual contracts were contracts of 
agency, partnership, sale, and hiring in 
the Roman law, in which a contract arose 
from the mere consensus of the parties 
without other formalities. Maine, Anc. 
Law 243. 

Entire contracts are those the considera¬ 
tion of which is entire on both sides. 
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CONTRACT PRICE. Mechanics' 
Liens. Under a statute the term "contra* t 
price” means not the abstract amount 
agreed to be paid, but the sum whieh the 
contractor was actually entitled to receive 
for the whole work done bv him. 149 Kv. 
350, 149 S. W. 851. 

CONTRACT TO 8ATI8FACTION. 

See Satisfaction, Contract To. 

CONTRACTION (Lat. con, together, 
traho , to draw). A form of a word abbre¬ 
viated by the omission of one or more let¬ 
ters. This was formerly much practised, 
but in modern times lias fallen into general 
disuse. Much information in regard to the 
rules for contraction is to be found in the 
Instructor Clericalis. 

CONTRACTOR. One who enters into 
a contract. Generally used of those who 
undertake to do public work or the work for 
a company or corporation on a large scale, 
or to furnish gooas to another at a fixed or 
ascertained price. 2 Pard. n. 300. See 5 
Whart. 366: 14 Ct. Q. 59, 280. 289; 13 id. 
136, 392. As to liability of a party for the 
negligence of a contractor employed by 
him, see Independent Contractor. 

CONTRACTUAL* Of the nature of 
or pertaining to a contract, as, contractual 
liability or contractual obligation, which 
see. A term used by writers on the Roman 
law to designate the class of obligations de¬ 
scribed in the classification of the civilians 
as ex contractu, and recently much used in 
English and American law' in connection 
with the more modern method of classify¬ 
ing contracts referred to in connection with 
Quasi-Contract. See Contract. 

CONTRACTUAL OBLIGATION. 

The obligation which arises from a contract 
or agreement. 

In the Roman law the expression was a 
familiar one, and, taking the result of the 
discussions of the subject by writers on the 
civil law, and keeping in view both the ety¬ 
mology and the use of the word obligation, 
we may define it, as there used, to be a tie 
binding one to the performance of a duty 
arising from the agreement of parties. 

The term is resorted to as a relief from 
what he considers the misuse of the word 
contract and the difficulty of defining it, 
by Prof. E. A. Harriman, who uses it in 
this sense: " Nevertheless in the case of 
many * contracts,’ using the word in its 
broadest sense, we find existing an obliga¬ 
tion with certain definite characteristics 
which can easily be recognized. This ob¬ 
ligation we shall venture to call contrac¬ 
tual.” He divides "the endless variety 
of obligations which the courts enforce ” 
into irrecusable and recusable obligations. 
The former are those which are imposed 
upon the person without his consent and 
without regard to any act of his own ; the 
latter are the result of a voluntary act on 
the part of the person on whom they are 
imposed. These terms are adopted by him 
from an article by Professor John H. Wig- 
more in 8 Harv. L. Rev. 200, and he again 
divides recusable obligations into definite 
and indefinite, meaning thereby to express 
whether the extent of the undertaking iB 
determined by the act of the party upon 
whom the obligation rests or not; and to 
differentiate still further the precise char¬ 
acter of definite recusable obligations, 
which he terms contractual obligations. 
Professor Harriman originates the terms 
unifactoral and bifactoral, as the obligation 
is created by the act of the party bound, or 
requires two acts, one by the party bound 
ana the other by the party to be benefited. 
The term contractual was of constant use 
by writers on the civil law, and Maine, in 
his Early Law and Custom, refers to the 
German Salic law as elaborately discussing 
contractual obligation. Professor Harri¬ 
man s definition of this term is " that obli¬ 
gation which is imposed by the law in con¬ 
sequence of a voluntary act, and which is 
determined as to its nature and extent by 
that act.’ 1 Harr. Cont. 27. The idea of con¬ 
tractual obligation he thinks was unknown 
to our Anglo-Saxon ancestors; id. 15. It is 


undoubtedly true, as Professor Harriman 
asserts, that the best considered theory of 
contract at the present time has been a slow 
and tedious development; but it is equally 
true that among the writers who have given 
most attention to the study of the historical j 
development of the law there remain wide 
differences of opinion as to the time and 
mAnnerof its development. It is likewise 
to be observed that the theories of Professor 
Harriman and those who have preceded 
him, in the views which he has so logically 
and comprehensively treated, do in fact in¬ 
clude much that is familiar to the student of 
the Roman law, while there is exhibited a 
reluctance to give to that system due credit 
for the principles which were fully devel¬ 
oped in it. In his preface the author here 
cited quotes with approval the remark of 
Sir Frederick Pollock, that English speak¬ 
ing lawyers " must seek a genuine pnilos- 
ophy of the compaon law, and not be put 
off witli a surface dressing of Romanized 
generalities.” It may be suggested that 
when, after centuries of an unscientific de¬ 
velopment of the English law of contract 
(due to causes which Professor Harriman 
well sketches in Part II. of his introduc¬ 
tion), what seems to be not only a better, 
but the true theory has come to be recog¬ 
nized and developed; the coincidence of 
that theory with the root idea of the subject, 
as expressed in so scientific a system as the 
Roman law, should be acknowledged and 
utilized, rather than ignored, or character¬ 
ized as " recasting English ideas and in¬ 
stitutions in a Roman mould.” It may be 
safely asserted that neither contract nor 
contractual obligation is an English idea or 
institution, but an idea of human civiliza¬ 
tion. Sir Henry Maine says we have no 
society disclosed to us destitute of the con¬ 
ception ; Anc. Law 303. It is equally cred¬ 
itable to us to have discovered and de¬ 
veloped the correct idea of it after it has 
been overlaid with the misconceptions of 
the common law, as to its true nature, as it 
was to the Civilians to have formulated it 
correctly as part of their scientifically con¬ 
structed system. That a concurrence is 
reached by these distinct processes is strong 
confirmation of the accuracy of the result. 
The limits of this work forbid the elabora- i 
tion of this subject to which it is entitled, 1 
and the reader is referred to Harriman, Con¬ 
tracts ; Keener, Quasi-Contracts; Maine, 
Ancient Law, ch. ix. ; Holmes, Common 
Law ; Sandars, Inst, of Justinian; Howe, 
Studies in the Civil Law, which latter work 
contains an admirable statement of the sub¬ 
ject of obligations in the Roman law, 

CONTRADICT. In Practice. To 
prove a fact contrary to what has been as¬ 
serted by a witness. 

A party cannot impeach the character of 
his witness, but may contradict him as to 
any particular fact; 1 Greenl. Ev. § 443 ; 
Bull. N. P. 297; 3 B. & C. 740; 4 id. 25 ; 5 
Wend. 305 ; 12 id. 105 ; 21 id. 190 ; 7 Watts 
39 ; 4 Pick. 179, 194 ; 17 Me. 19. 

CONTRAESCRITURA. In Spanish 
Law. Counter-letter. An instrument, 
usually executed in secret, for the purpose 
of showing that on act of sale, or some 
other public instrument, has a different pur¬ 
pose from that imported on its face. Acts 
of this kind, though binding on the parties, 
have no effect as to third persons. 

CONTRAFACTIO (Lat.). Counter¬ 
feiting : as, contra/actio sigilli regis (coun¬ 
terfeiting the king’s seal). Cowel; Reg. | 
Orig. 42. See Counterfeit. 

CONTRAROTULATOR (Fr. contre- 
rouZeur). A controller. One whose business 
it was to observe the money which the col¬ 
lectors had gathered for the use of the king 
or the people. Cowel. 

CONTRAROTULATOR PEP^. An 

officer of the exchequer that writeth out 
summons twice every year to the sheriffs to 
levy the farms (rente) and debts of the pipe. 
Blount 

CONTRAVENTION. In French 
Ta ut. An act which violates the law, a 
treaty, or an agreement which the party 


has made. That infraction of the law pun¬ 
ished by a fine which does not exceed fifteen 
francs and by an imprisonment not exceed¬ 
ing three days. 

CO Jt t RB- W AI thK. In French 

Law. The second officer in command of 
a ship. The officer next in command to 
the master and under him. 

CONTRECTATIO. In Civil Law. 
The removal of a thing from its place 
amounting to a theft. The offence is purged 
by a restoration of the thing taken. Bowy. 
Com. 268. 

CONTREFACON. In French Law. 

The offence of those who print or cause to 
be printed, without lawful authority, a book 
of which the author or his assigns have a 
copyright. Merlin, B&pert. 

CONTRIBUTION. Payment by one 
or more persons who are liable, in company 
with others, of a proportionate part of the 
whole liability or loss, to oneor more of the 
parties so liable upon whom the whole loss 
nas fallen or who has been compelled to 
discharge the whole liability. 1 Bibb 562 
4 Johns. Ch. 543 ; Pars. Part. 198. 

"The principle is that parties having e 
common interest in a subject-matter shall 
bear equally any burden affecting it. 
sent it commodum sentire debit et onus. 
Equality is equity. One shall not bear a 
common burden in ease of the rest. Hence, 
if,(asoften may be done), alien, charge, or 
burden of any kind, affecting several, is en¬ 
forced at law against one only, he should 
receive from the rest what he has paid or 
discharged on their behalf. This is tlie doc¬ 
trine of equitable contribution, resting on 
as simple a principle of natural justice as 
can be put.” Per Bates, Ch., in 3 Del. Ch. 
260. 3 Co. lib; 1 Cox, C. C. 318 ; 1 B. & 

P. 270 ; 4 Johns. Ch. 388 ; 1 Sto. Eq. 477 ; 1 
Wh. & Tud. L. Cas. in Eq. GO. Though its 
most common application is to sureties and 
owners of several parcels of land subject to 
a lien, the application of the principal is 
said to be universal by Ld. Reoesdale in 3 
Bligh 59; and it applies equally to dower 
as to other incumbrances ; 3 Del. Ch, 260 ; 
Wright, Ohio 285. 

A right to contribution exists in the case 
of debtors who owe a debt jointly which 
has been collected from one of them; 4 
Jones, N. C. 71 ; 4 Ga. 545 ; 19 Vt. 59 ; 3 
Denio 130 ; 7 Humph. 385. See 1 Ohio St. 
327. It also exists where land charged 
with a legacy, or the portion of a pos¬ 
thumous child, descends or is devised to 
several persons, when the share of each ib 
held liable for a proportionate part; 9 Muuf. 
29; 1 Johns. Ch. 425; 1 Cush. 107; 8 B. 
Moor. 419. As to contribution under the 
maritime law, see General Average. 
See, generally, 4 Gray 75; 34 Me. 205; 11 
Pa. 325; 8 B. Monr. 187; 51 Vt. 253 ; 77 
N. Y. 280 ; 82 N. C. 334; 61 Ala. 440 ; 53 
Cal. 680 ; 52 Iowa 597; 127 Mass. 896; 10 
Blatchf. 122. 

Originally this right was not enforced at 
Law, but courts of common law in modern 
times have assumed a jurisdiction to com¬ 
pel contribution among sureties in the 
absence of any positive contract, on the 
ground of an implied assumpsit, and each 
of the sureties may be sued for bis respec¬ 
tive quota or proportion ; Wh. & Tud. Lead. 
Cas. 00; 7 Gill 34, 85 ; 17 Mo. 150. The 
remedy in equity is, however, much more 
effective ; 12 Ala. N. 8. 225 ; 2 Rich. Eq. 15 ; 
Bisp, Eq. § 320. For example, a surety who 
pays an entire debt can, in equity, compel 
the solvent sureties to contribute towards 
the payment of tlie entire debt; 1 Ch. Cas. 
846; Finch 15, 203; while at law he can 
recover no more than an aliquot part of the 
whole, regard being had to the number of 
co-sureties; 2 B. & P. 268; 0 B. & C. 697 ;• 
82 Me. 381. See Subrogation. See, gener¬ 
ally, as to co-sureties, 1 Lead. Cas. Eq. 100; 
13 Am. L. Reg. N. s. 529. 

There is no contribution, as a general 
rule, between joint tort-feasors ; 8T. R. 180; 

82 Ind. 488 ; 32 M<L 245 ; 8 Ohio 81; 11 
Paige 18; 10 Cush. 287 ; 2 Ohio St. 203; 

18 Ohio 1 ; but this rule does not apply 
when the person seeking redress did nr*t 
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m fact know that the not was unlawful, 
ami is not chargeable with knowledge of 
that fact : 4 Bing. 72 ; 20 Ala. 033; 28 Conn. 
4 V»; 92 N. i\ UN ; 60 Pa. 2 IS. See 28 Alb. 

U .1. 148: 4 A. £ K. Knoyc. 12, 13. 

The rule stated also fails when the injury 
grows out of a dut y resting piitnnrilv upon 
one of the parties. and hut for his negligence 
t bore would havo lavn no cause of action 
against the other. A servant is consequent¬ 
ly liable to his master for the damages re¬ 
covered against the latter in consequence 
of the negligence of the servant; 2 Sin. 
Lead. Oas. 4N3. W) ere a recovery is hail 
against a municipal corporation for an in- 
urv resulting from an obstruction to the 
lighway. or other nuisance, occasioned by 
the act or default of its servant, or even of 
a citizen, the municipality has a right of 
action against the wrongdoer for indem¬ 
nity ; 2 Black 4 IS. 

In Civil Law. A partition by which 
'he creditors of an insolvent debtor divide 
among themselves the proceeds of his prop¬ 
erty proportion ably to the amount of their 
respective credits. La Code . art. 2522. n. 
10 . It is a division pro rota. Merlin, 
Report. 

CONTRIBUTORY. A person liable 
to contribute to the assets of a company 
which is being wound up, as being a mem¬ 
ber or (in some cases) a post-member there¬ 
of. 3 Steph. Com. 2-4; Moz. & W. Law 
Diet. 

CONTRIBUTORY NEGLIGENCE. 

See Negligence. 

CONTROLLER. A comptroller, 
which see. 

CONTROVER. One who invents 
false news. Co. 2d Inst. 227. 

CONTROVERSY. A dispute arising 
between two or more persons. 

It differs from case, which includes all suits, crim¬ 
inal as welt as civil ; whereas controversy is a civil 
abiI not a criminal proceeding ; ‘4 Dali. 410, 431, 432 ; 

1 Tuck. Bla. Com. App. 420, 421. 

By the constitution of the United States, the 
judicial power extends to controversies to which 
the United States shall be a party. Art. III. sec. 2. 
The meaning to be attached to the word controversy 
in the constitution is that above given. 

An order of bankruptcy court disallowing 
a claim is a step in the proceeding, and not 
a controversy arising in the proceeding 
within the meaning of § 24a of the Bank¬ 
ruptcy Act. 222 V. S. 414. 

bee Amount in Controversy ; Case or 
Controversy. 

CONTROVERSY, SUBMISSION 

OP. Sec Agreed Case. 

CONTROVERT. To dispute ; to deny ; 
to oppose or contest; to take issue on. 

CONTUBERNIUM. In Civil Law. 
A marriage between persons of whom one 
or both were slaves. Poth. Contr. du Mar. 
pt- 1, c. 2, § 4. 

CONTUKACE CAPIENDO. See 

De Contumace Capiendo. 

CONTUMACY (Lat. contumacia, dis¬ 
obedience). The refusal or neglect of a 
party accused to appear or answer to a 
cl targe preferred against him in a court of 
justice. 

Actual contumacy is the refusal of a 
jiarty actually before the court to obey 
some order of the court. 

Presumed contumacy is the act of refus¬ 
ing or declining to appear upon being cited. 
3 Curt. Ecc. 1. 

OQ NTIIMTAV. One accused of a crime 
who refuses to appear and answer to the 
charge. An outlaw. 

CONTUSION. In Medical Juris¬ 
prudence. An injury or lesion, arising 
from the shock of a body with a large sur¬ 
face, which presents no loss of substance 
and no apparent wound. If the skin be 
divided, the injury takes the name of a 
contused wound. See 4 C. A P. 881, 558, 
565; 6 id. 684 ; Thomas, Med. Diet, sub v. ; 
2 Beck, Med. Jur. 18, 28. 


CONUSANCE, CLAIM OF. See 

Cognizance. 

CONUSANT. One who knows; as. If 
a party knowing of an agreement in which 
he has an interest makes no object ion to it, 
he is said to be conusant. Co. LUt. 157. 

CONUSOR. A cognizor. 

CONVENE. In Civil Law. To 
bring an action. 

CONVENTICLE. A private assembly 
of a few* folks under pretence of exercise 
of religion. The name was first given to 
the meetings of WieklifTe, but afterwards 
applied to the meetings of the non-con¬ 
formists. Co we l. 

T)ie meeting were made Illegal by lfl Car. II c. 4 . 
an.I Pit* term in its later signification came to de¬ 
note an unlawful religious assembly. 

CONVENTIO (Lat. a coming to- 1 
gether). In Canon Law. The act of 
summoning or calling together the parties 
by summoning the defendant. 

When the defendant was brought to answer, he 
tvrh said to becouveued,—which the caoonlstscalled 
courenfio, because the plaintiff and defendant met 
to contest- Story, Eq. 1 * 1 . 402 ; 4 Bouv. Inst. no. 
4121 . 

In Contracts. An agreement; a cove¬ 
nant. Cowel. 

Often used Id the maxim ronirnf/o vincit Irgem 
(the express agreement of the parties supersedes 
the Ifttvj. Story. Ag. § 3 fiH. But this maxim does 
not apply.it is said, to prevent the Application of 
the general rule of law. Broom, Max. 000 . See 
M axixs. 

CONVENTION. In Civil Law. A 

general terra which comprehends ull kinds 
of contracts, treaties, pacts, or agreements. 
The consent of two or more persons to form 
with each other an engagement, or to dis¬ 
solve or change one which they had previ¬ 
ously formed. Dornat, 1. 1, t. 1, e. 1 ; Dig. 
lib. 2. t. 14, 1. 1 ; lib. 1, t. 1,1. 1, 4 and 5; 1 
Bouvier, Inst. no. 100. 

In Legislation. This term is applied to 
a meeting of the delegates elected Dy the 
people for other purposes than usual legis¬ 
lation. It is used to denote an assembly 
to make or amend the constitution of a 
state ; also an assembly of the delegates of 
the people to nomirate candidates to be sup¬ 
ported at an election. As to the former use, 
see Jameson, Constit. Conv. ; Cooley, Const. 
L:m.; Constitutional Convention. 

CONVENTION PARLIAMENT. 

An extraordinary assembly of the Houses of 
Lords and Commons, without the assent or 
summons of the sovereign. It can only be 
justified ex necessitate ret , as the parliament 
which restored Charles II. and that which 
disposed of the crown and kingdom to Wil¬ 
liam and Mary. R. & L. Diet. j 

CONVENTIONAL. Arising from, 
and dependent upon, the act of the parties, 
as distinguished from legal , which is some¬ 
thing arising from act of law. 2 Bla. Com. 
120. 

CON VENT AS (Lat. convenire). As 
assembly. Convent us magnatum vel pro- 
cerum. An assemblage of the chief men or 
nobility; a name of the English parlia¬ 
ment. 1 Bla. Com. 248. 

In Civil Law. A contract made be¬ 
tween two or more parties, 

A multitude of men, of all classes, 
gathered together. 

A standing in a place to attract a crowd. 
A collection of the people by the magis¬ 
trate to give judgment. Calvinus, Lex. 

CONVENTU8 JURLDICU8. A 
Roman provincial court for the determina¬ 
tion of civil causes. 

CONVERSANT* One who Is in the 
habit of being in a particular place is said 
to be conversant there. Barnes 162. 
Acquainted; familiar. 

CONVERSION (Lat. eon, with, to¬ 
gether, vertere , to turn ; conversio , a turn¬ 
ing to, with, together). 

In Equity. The exchange of property 
from real to personal or from personal to 


real, which takes place under eome circum¬ 
stances in the consideration of the law. such 
os, to give effect to directions in a w ill or 
settlement, or to stipulations in a contract, 
although no such cliange has actually taken 
place. 1 Pro. C. C. 407; 1 Lead. Caa. Eq. 
till); id. 872 ; 8 Redf. 235 ; 46 WU. 70; 82 
N. J. Eq. 181. 

A qualified con version is one directed for 
some particular purpose; 4 Del. Cli. 72. 
Where the purpose of conversion totally 
fails no oort version takes place, but theprnp- 
erty remains in its original state. but whore 
there is a partial failure of the purpose of 
conversion of land the surplus results to the 
heir ; 1 Bro. C. C. 503 ; ns money and not 
as land, and therefore if lie l>e dead it will 
pass to his jiersonnl representatives even if 
the land were sold ill his lifetime; 4 Mndd. 
41)2. The English authorities strongly favor 
the heir, and the authorities are collected 
by Bispluun (Pr. of Eq. pt. ii. ch. v.) and 
by Bates, Ch. (4 Del. Ch. <2), who held tliat 
where there was a qualified conversion by 
will, if one of the legucies fail, whether it 
be void ab orifjine or Inpse, tlint portion 
of the fund which fails of its object will re¬ 
sult to the party who would have been en¬ 
titled to the real estate unsold. Bispham 
considers the American authorities less 
favorable to the heir than the English, citing 
3 Wheat. 503. where it was held that if the 
intent of the testator appears to have lx*on 
to stamp upon the proceeds of the Land de¬ 
scribed to be sold the character of person¬ 
alty, to all intents and purposes the claim 
of the heir is defeated and the estate is 
considered personal (see also 2 RawIc 185). 
But in the Delaware case cited it was con¬ 
sidered tliat the English doctrine of quali¬ 
fied conversion was fully sustained by the 
American cases at large as collected in tiic* 
American note to Ackroyd v. Smithson, 1 
Wh. & Tud. L. Cas. in Eq. 590; and the case 
cited by Bispham from 4 Wheat., us appears 
from the forgoing statement of it, does not 
conflict witli the English doctrine, as it is 
expressly limited to cases in which the in¬ 
tention is clear that the heir shall not take. 

Land is held to be converted iuto money, 
in equity, wheu the owner has contracted 
to sell; and if ho die before making a con¬ 
veyance, his executors will be entitled to 
the money, and not his hell's; 1 W. Bla. 129 ; 
62 Ala. 145. 

When land is ordered by a will to be sold 
it is regarded as converted into personalty ; 
3 D. R. Pa. 187 ; but aduere powerof Bale will 
not have that effect until it is exercised ; 
16 Pa. 85. Lands taken under the right of 
eminent domain are converted; 29 Atl. 
Rep. (N, J.) 592. 

Money may be held to be converted into 
land under various circumstances: as 
where, for example, a man dies before a 
conveyance is mode to him of land which 
he has bought. 1 P. Wms. 170 ; 10 Pet. 663; 
Bouvier, lust. Index. See 59 How. Pr. 175 : 
49 Md. 72. 

Courts of equity liave power to order the 
conversion of property held in a trust from 
real estate into personal estate, or vice versa, 
w hen such conversion is not in conflict with 
the will of the testator, expressly or by im¬ 
plication, and is for the interest of the ce *- 
iiu que trust; 4 Del. Ch. 015 ; 1 Hill, 8. C. 
112. The English court of chancery largely 
exercised this jurisdiction ; 2 Sto. Eq. Jur. h 
1857 ; 6 Ves. Jr. 0; 6 Madd. 100. 

At Law. An unauthorized assumption 
and exercise of the right of ownership over 
goods or personal chattels belonging to an¬ 
other, to the alteration of their condition 
or the exclusion of the owner’s rights. 44 
Me. 197; 86 N. H. 811; 45 Wis. 202. 

A constructive conversion takes place 
when a person does such acts in reference 
to the goods or personal cliattels of another 
as amount, in view of the law, to appro¬ 
priation of the property to himself. 

A direct conversion takes place when a 
person actually appropriates the property 
of another to his own beneficial use and 
enjoyment, or to thut of a tliird person, or 
destroys it, or altera itB nature. 

Every such unauthorized taking of per¬ 
sonal property ; Poll. Torts 435 ; 3 J- J. Mar. 
84 ; 1 Bailey 540 : 10 Johns. 172; 9*2 III. 318 ; 
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ami all intermeddling with it beyond the 
extent of authority conferred, in case a 
limited authority over it has been given ; 1 
Mete. Mass. 555; 14 Vt. 367 ; 72 N. Y. 188; 
46 (Jonn. 1U9 ; 7.) N. Y. 547 ; 1 Ga; 361 ; with 
intent so to apply or dispose of it as to alt ei 
its condition or interfere with the owner's 
dominion ; 18 Pick, 227 ; 8 M. & W. 540 ; 
constitutes a conversion, including a tak¬ 
ing by those claiming without right to 
bo assignees in bankruptcy ; 3 Brod, & B. 2 ; 
using a thing without license of the owner ; 
8 Vt. 281 ; 0 Hill 425; 5 Ill. 495 , 44 Me. 
497 ; 11 Rich. Eq. 267 ; 5 Sneed 261; 24 Mo. 
86: or in excess of the license; 16 Vt. 138; 

5 Mass. 104 ; 4 E. D. Sm. 397 ; 5 Duer40 ; 5 
Jones, N. C. 122; misuse or detention by a 
tinder or other bailee; 2 Pa. 416; 5 Mass. 
104 ; 3 Pick. 492 ; 2 B.Monr. J39 ; 10 N. 11. 
199; 18 Me. 382 ; 8 Leigh 565 ; 3 Ark. 127 ; 

1 Humph. 199 ; 4 E. D. bin. 397 ; 31 Ala. n. 
s. 26 ; see 12 Gratt. 103 ; delivet’yby a bailee 
in violation of orders; 16 Ala. 466; ?io«- 
delivei'y by a wharfinger, carrier, or other 
bailee ; 4 Ala. 40 ; 2 Johns. Cas. 411 ; 1 Rice 
204 ; 17 Pick. 1 ; see 28 Barb. N. Y. 015 ; a 
wrongful sale by a bailee., under some cir¬ 
cumstances ; 4 Taunt. 799; 8 id. 237 ; 10 
M. & W. 576 ; 11 id. 3G3 ; G Wend. G03 ; 16 
Johns. 74; 1 Dev. L. 306; 92 Ill. 218; 39 
Mich. 413; a failure to sell when ordered ; 
lHar. Sc J. 579; 13 Ala. N. s. 4G0 ; improper 
or informal seizure of goods by an otlicer ; 

2 Vt. 383 ; 18 id. 090 ; 5 Cow. 323 ; 3 Mo. 
207; 5 Yerg. 313; 1 Ired. 453; 17 Conn. 
154 ; 2 Blatchf. 552 ; 37 N. II. 86 ; informal 
sale by such officer ; 2 Ala. 07G ; 14 Pick. 
35G ; 3 B. Monr.457; or appropriation to 
himself ; 2 Pa. 41G ; 3 N. II. 144 ; as against 
such officer in the last three cases ; the 
adulteration of liquors as to the whole 
quantity affected ; 3 A. & E. 306 ; 8 Pick. 
551; an excessive levy on a defendants 
goods, followed by a sale ; 6 Q. B. 381 ; but 
not including a mere trespass with no fur¬ 
ther intent; 8 M. & W. 540; 18 Pick. 227; 
nor an accidental loss by mere omission of a 
carrier ; 2 Greenl. Ev. § 643; 6 Burr. 2825 ; 
1 Pick. 50 ; 6 Hill 586 ; see 17 Pick. 1; nor 
mere non-feasance ; 2 B. P. 438; 12 Johns. 
300 ; 19 Vt. 436. A manual taking is not 
necessary. 

The intention required is simply an intent 
to use or dispose of the goods, and the 
knowledge or ignorance of the defendant 
as to their ownership has no influence in 
deciding the question of conversion; 3 
Ired. 29 ; 4 Demo 180; 80 Vt. 307; 11 Cush. 
11; 17I1L413; 33 N. H. 151. 

A license may be presumed where the 
taking was under a necessity, in some cases; 

6 Esp. 61 ; or, it is said, to do a work of 
chanty ; 2 Greenl. Ev. §643 ; or a kindness 
to the owner ; 4 Esp. 195; 11 Mo. 219; 8 
Mete. 578 ; without intent, in the last two 
cases, to injure or convert it; 8 Mete. 578. 
As to what constitutes a conversion as be¬ 
tween joint owners, see 2 Dev. & B. Eq. 
252 ; 1 Hay w. 255 ; 21 Wend. 72; 2 Murph. 
65; 10 Vt. 382; 1 Dutch. 173 ; and as to a 
joint conversion by two or more, see 2 N. 
II. 546 ; 15 Conn. 884 ; 2 Ricln 507 ; 3 E. D. 
Sm. 535 ; 40 Me. 574. A tenant in common 
can maintain trover for the sale or at¬ 
tempted sale of the common chattel; 6 Cal. 
559 ; 38 Ala. 559 ; 42 N. Y. 549; contra , 27 
Vt. 98; 9 Ex. 145; some cases hold that 
nothing short of the destruction of the 
plaintiff’s property is a conversion, because 
a sale passes only the vendor’s title and the 
co-tenant continues a co-tenant with the 
purchaser; Big. Torts 204. It is held also 
that trover lies, between co-tenants, for a 
mere withholding of the chattel, or the mis¬ 
use of it, or for a refusal to terminate the 
common interest; 17 Pa. 373 ; 12 Mich. 82a 

An original unlawful taking is in general 
conclusive evidence of a conversion; 1 
M’Cord 213 ; 15 Johns. 431 ; 13 N. H. 494 ; 17 
Conn. 154 ; 29 Pa. 154; 126 Mass. 132; as is 
the existence of a state of things which 
constitutes an actual conversion ; 6 Wend. 
603 ; 7 Halst. 244 ; 1 Leigh 86 ; 12 Me. 243 ; 
8 Mo. 382 ; 14 Vt. 307 : without showing a 
demand andrefusul; but where the original 
taking was lawful and the detention only 
is illegal, a demand and refusal to deliver 
must be shown • 47 Miss, 570; 5 B. ^ C. 


110; 2 J. J. Marsh. 84 ; 16 Conn. 71; 19 Mo. 
467 ; 2 Cal. 571 ; but this evidence is open 
to explanation and rebuttal; Cooley, Torts 
532 ; 2 W ms. Saund. 47 e ; 5 B. & Aid. 847 ; 
16 Conn. 71 ; 6 S. <fc R. 300 ; 1 Cow. 822; 
28 Barb. 73 ; 8 Md. 148 ; even though abso¬ 
lute ; 2 C., M. & R. 495. Demands and un¬ 
lawful refusal constitute a conversion ; Big. 
Torts 200 ; mere refusal is only evidence of 
conversion ; id. 202. 

The refusal, to constitute such evidence, 
must be unconditional, and nota reasonable 
excuse ; 7 C, & P. 285 ; 3 Ad. & E. 106 ; 5 
N. II. 225 ; 8 Vt. 433 ; 9 Ala. 883 ; 16 Conn. 
7G ; 1 Rich. 65 ; 24 Barb. 628 ; or accom¬ 
panied by a condition which the party has 
no right to impose ; 6 Q . B. 443 ; 2 Dev. L. 
130 ; if made by an agent, it must be within 
the scope of his authority, to hind the princi¬ 
pal ; 6 Jur. 507 ; 5 Hill, N. Y. 455; IE, D. 
Sm. 522 ; but is not evidence of conversion 
where accompanied by a condition which 
the party has a right to impose; 8 Q. B. 
443 ; 5 B. & Aid. 247 ; 7 Johns. 302 ; 2 Dev. 
L. 130 ; 2 Mas. 77. It may be made at any 
time prior to bringing suit; 2 Greenl. Ev. 
§ 644 ; 11 M. & W. 36o ; 6 Johns. 44 ; if be¬ 
fore he has parted with his possession ; 11 
Vt. 351. It may be inferred from non-com¬ 
pliance with a proper demand ; 7 C. & P. 
339 ; 2 Johns. Cas. 411. The demand must 
be a proper one ; 2 N. H. 546; 1 Johns. Cas. 
406 ; 2 Const. S. C. 239; 9 Ala. 744; made by 
the proper person ; see 2 Brod. & B. 447 ; 2 
Mas. 77 ; 12 Me. 328 ; and of the proper per¬ 
son or persons ; 3 Q. B. 699 ; 2 N. H. 546 ; 1 
E. D. Sm. 522. The plaintiff must have at 
least the right to immediate possession ; 127 
Mass. 64. 

CONVERTIBLE STOCK. SecSTOCK 

CONVEY. To pass or transmit from 
one to another; to transfer property, or the 
title to property, by an instrument in writing. 
In a stricter sense, to transfer by deed or 
instrument under seel. See Conveyance 

The word “take’" may be regarded as an 
equivalent of "convey.” 3 A. K. Mar. (Ky.) 
509. 

The term "convey,” we conceive is in 
meaning and effect sufficient to answer the 
requisites of a grant at common law and 
under our statute concerning conveyances, 
and to carry with it the legal estate and vest 
it in the grantee. 3 A. K. Mar, (Ky.) 621. 

The word "convey,” used in an act, 
intended the passing of titles by convey¬ 
ances, technically so-called, and not wills 
which are only quasi conveyances, and are 
not properly described by the term convey¬ 
ance. 3 A. K. Mar. (Ky.) 509. 

CONVEYANCE. The transfer of the 
title of land from one person or class of 
persons to another. 21 Barb. 551; 29 Conn. 
356. 

The instrument for effecting euch trans¬ 
fer. It includes leases ; 47 Cal. 242; and 
mortgages; 46 Cal. 008. 

When there is no express agreement to 
tho contrary, the expense of the conveyance 
falls upon the purchaser; 2 Ves. 155, note ; 
who must prepare and tender the con¬ 
veyance. out see, contra , 2 Rand. 20; 
Warvelle, Vend. 347. The expense of the 
execution of the conveyance is, on the 
contrary, usually borne by the vendor; 
Sugd. Vend. <fc P. 290; contra , 2 Rand. 20 ; 
2 McLean 495. See 8 Mass. 487 ; 5 id, 472 ; 
Eunom. 2, § 12. 

The forms of conveyance have varied 
widely from each other at different periods 
in the history of the law, and in the various 
states of the United States. The mode at 
present prevailing in this country is by 
Dargain and sale. For a fuller account of 
th is subject, see Sugden, Vendors ; Geldart; 
Preston ; Thorn. Conv. ; Tiedeman; Waslib, 
R. P. ; Dembitz, Land Titles; Bouvier, 
Institutes, Index. See Assignment ; Gener. 
al Assignment. 

CONVEYANCE OP VESSELS. 
The transfer of the title to vessels. 

The act of congress approved the 20th July, 1680, 
Rev. Stat. | 4\V2. entitled An act to provide for 
recording the conveyances of vessels. and for other 


purposes, enact* that no bill of sale, mortgage, 
hypothecation, or conveyance of any vessel, or part 
of any vessel, of the United States, shall be 
valid against any person other than the grantor or 
mortgagor, hia heirs and devisees, and persons 
having actual notice thereof, unless such bill of 
sale, mortgage, hypothecation, or conveyance lie 
recorded In the office of the collector of the customs 
where such vessel Is registered or enrolled. Pro¬ 
vided, that the lien by bottomry on any vessel 
created, during her voyage, by a loan of money or 
materials necessary to repair or enable such vessel 
to prosecute a voyage, snail not lose its priority or 
be in any way affected by the provisions of the act. 

The second section enacts tnat the collectors of 
the customs shall record all such bills of sale, 
mortgages, hypothecations, or conveyances, and 
also all certificates for discharging and cancelling 
any such conveyances, in a book or books to be kept 
for that purpose, in the order of their reception,— 
noting in said book or books, and also on the bill 
of sale, mortgage, hypothecation, or conveyance, 
the time when the same was received ; anti shall 
certify on the bill of sale, mortgage, hypothecation, 
or conveyance, or certificate of discharge or can¬ 
cellation, the.number of the book and page where 
recorded ; and shall receive, for so recording such 
instrument of conveyance or certificate of discharge 
fifty cents. 

The third section enacts that the collectors of 
the customs shall keep an index of such records, 
inserting alphabetically the names of the vendor or 
mortgagor, and of the vendee or mortgagee; and 
shall penult said index and books of records to he 
inspected during office-hours, under such reason¬ 
able regulations aa they may establish ; and shall, 
when required, furnish to any person a certificate 
setting forth the names of the owners of any vessel 
registered or enrolled, the parts or proportions 
owned by each, if inserted in the register or enroll, 
meat, and also the material facts of any existing 
bill of sale, mortgage, hypothecation, or other 
incumbrance upon Buch vessel recorded since the 
Issuing of the last register or enrollment.—viz., the 
date, amount of such incumbrance, and from and to 
whom or in whose favor made. The collector shall 
receive for each such certificate one dollar. 

The fourth section provides that the collectors of 
the customs Bhall furnish certified copies of such 
records, on the receipt of fifty cents for each bill of 
sale, mortgage, or other conveyance. 

The fifth section provides that the owner or agent 
of the owner of any vessel of the United States, 
applying to a collector of the customs for a register 
or enrollment of a vessel, shall, in addition to the 
oath now prescribed by law, set forth, in the oath of 
ownership, the part or proportion of such vessel 
belonging to each owner, and the same shall be 
inserted In the register of enrollment: and that all 
bills of sale of vessels registered or enrolled shall set 
forth the part of the vessel owned by each person 
Belling, ana the part conveyed to eacn person pur¬ 
chasing. 

CONVEYANCER. One who makes 
it his business to draw deeds of conveyance 
of lands for others and to investigate titles 
of real property. They frequently act as 
brokers for the sale of real estate and 
obtaining loans on mortgage, and transact 
a general real estate business. 

CONVEYANCES BY RECORD. See 

Record, Conveyances by. 

CONVEYANCING. A term includ¬ 
ing both the science and art of transferring 
titles to real estate from one man to 
another. 

It includes the examination of the title of the 
alienor, and also the preparation of the instru¬ 
ments of transfer. It is, in England and Scotland, 
and, to a less extent, iu the United States, a highly 
artificial system of law, with a distinct class of 
practitioners. A profound and elaborate treatise 
on the English law of conveyancing is Ur. Preston’s 
Qeldart and Thornton's works are also Important; 
and an interesting and useful summary of the 
American law is given in Washburn on Real Prop¬ 
erty. See Clerke; Martindaie; Morris; Yeakle, 
Conveyancing. 

CONVEYANCING COUNSEL TO 
THE COURT OP CHANCERY. Cer¬ 
tain counsel, not less than six in number, 
appointed by the Lord Chancellor, for the 
purpose of assisting the court of chancery, 
or any judge thereof, with tlieir opinion in 
matters of title and conveyancing. Stat. 

15 <&: 10 Viet. c. 80, ss. 40, 41; Moz. & W. 
Law Diet, 

CONVICIUM. In Civil Law. The 
name of a species of slander or injury 
uttered in publio, and which charged some 
one with some act contra bonos mores. 
Vicat; Bab. Abr. Slander , 29. 

CON VICT. One who has been con¬ 
demned by a competent court. One who 
has been convicted of a crime or misde¬ 
meanor. 

To condemn. To find guilty of a crime 
or misdemeanor. 4 BLa. Com. 862. 

CONVICTED. Found guilty of a crime 
whereof one stands indicted. A conviction 
may accrue in two ways, either by a conies- 
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sion And plea of guilt, or by the verdict of 
one's country. 4 Bln. Com. 362. 


CONVOCATION (Lat. con, together, 
two, to coll). 


COPARTNERY. In Bootoh Law. 

The contract of copartnership. Bell, Diet, 


CONVICTION (Lat. contncfio; from 
ooa, with, vincire, to bind). In Praotioe. 
That legal procwJinR of reoord which as¬ 
certains the guilt of the party and upon 
which the sentence or judgment is founded. 
48 Me. 123 ; 109 Mass. 333 ; 99 ui 420. 

Finding a person guilty by verdict of a 
jury. 1 Bish, Cr. L*. § 223 ; see 45 Alb. L. 
J. 1. 

A record of the summary proceedings 
upon any jienal statute before one or more 
justices of the peace or other persons duly 
authorized, in a case where the offender 
has been connoted and sentenced. Holt- 
house. Diet. 

The first of the definitions here given undoubtedly 
represents the accurate meaning of the term, and 
includes an ascertainment of the guilt or the party 
by an authorised magist rate in a summary way, or 
by confession of the party himself, as well as by 
verdict of a jury. The word is also used In each of 
the other senses given. It is said to be sometimes 
used to denote final judgment. Dwar.9ded.Q83, 

Summary conviction is one which takes 
place before an authorized magistrate with¬ 
out the intervention of a jury. 

Conviction must precede judgment or 
sentence ; 1 Cai. 72 ; 34 Me. 594 ; see 51 111. 
311; but it is not necessarily or always 
followed by it; 1 Den. C. C. 508; 14 Pick. 
88 ; 8 Wend. 204; 3 Park. C. Cas. 5G7 ; 4 
Ill. 76; 24 How. Pr. 38. Generally, when 
several are charged in the same indictment, 
a part may be convicted and the others 
acouitted : 2 Den. C. C. 8 G ; 4 Hawks 356 ; 
8 Blackf. 205 ; but not where a joint offence 
is charged ; 14 Ohio 380 ; 0 Ired, 340. A 
person cannot be convicted of part of an 
offence charged in an indictment, except 
by statute; 7 Mass. 250; 7 Mo. 177; 1 
Murph. 134; 13 Ark. 712. A conviction 
prevents a second prosecution for the same 
offence ; Wfcayt. Cr. PI. § 456 ; 1 McLean 
429 ; 7 Conn- 414; 14 Ohio 295 ; 2 Yerg. 24 ; 
28 Pa. 13. But the recovery in a civil suit, 
of a fine, part of a penalty under a statute, 
does not prevent the prosecution of the de¬ 
fendant for the purpose of enforcing the 
full penalty by imprisonment; 18 Blackf. 
9. And see 70 Me. 452 ; 8 Tex. App. 447; 
66 Iud. 223. A conviction of a less offence 
may be had where the indictment charges 
a greater offence, which necessarily in¬ 
cludes the less ; 82 N. C. 621; 8 Tex. App. 
71 ; 8 Baxt. 401 ; 23 Kan. 244 ; 52 la. 608. 
As to the rule where the indictment under 
which the conviction is procured is defect¬ 
ive and liable to be set aside, see 1 Biah. 
Cr. L. §§ 663, 664 ; 4 Co. 44 a. 

At common law conviction of certain 
crimes when accompanied by judgment 
disqualifies the person convicted as a wit¬ 
ness; 18 Miss. 192. And see 11 Mete. 302. 
But where a statute making defendants wit¬ 
nesses is without exception, a conviction 
rendering such defendant infamous will 
not disqualify him ; 5 Lans. 332 ; 63 Barb. 
630. See 107 Mass. 403. 

Summary convictions, being obtained by 
proceedings in derogation of the common 
law, must be obtained strictly in pursuance 
of the provisions of the statute ; 1 Burr. 
813 ; ana the record must show fully that 
all proper steps have been taken ; R. M. 
CharlL 235; I Coxe 392 ; 2 Bay 105; 19 
Johns. 89, 41; 14 Mass. 224 ; 3 Me. 51; 4 
Zabr. 142 ; and especially that the court had 
jurisdiction; 2 Tyler 167 ; 4 Johns. 292 ; 8 
Yea tea 475. 

As to payment of costs upon conviction, 
see 1 Bish. Cr. Pr. § 1317, n. 

Consult Arnold ; Paley, Convictions; Rus¬ 
sell ; Bishop; Wharton ; Clarke, Criminal' 
law ; Green leaf; Phillips, Evidence. 

See Summary Conviction. 

Second. The “second" or any subsequent 
“conviction" for a violation of the act or any 
of its amendments, refers to a conviction for 
an offense committed after his conviction 
for a previous like offense. 116 Ky. 410. 
76 8. W. 174. 

COHVTVTUlff. A tenure by which a 
tenant was bound to provide and 

drink for his lord at least once in the year. 
CoweL 


In Eooloaiastlo&l Law. The general 
assembly of the clergy to consult upon ec¬ 
clesiastical matters. See Court or Con¬ 
vocation. 

CONVOY. A naval force, under the 
command of an officer appointed by govern¬ 
ment, for the protection of merchant-ships 
and others, during the whole voyage, or 
such part of it as is known to require such 
protection. Marsh. Ins. b. 1, c. 9, s. 5; 
Pork. Ins. 388: 

Warranties are sometimes Inserted In policies of 
insurance that the ship shall sail with convoy. To 
comply with this warranty, five things are essential: 
first, tne ship must sail with the regular convoy 
appointed by the government; secondly, she must 
sail from the place of rendezvous appointed by the 
government; thirdly, the convoy must be for the 
voyage ; fourthly, the ship insured must have sail*, 
Ing instructions ; fifthly, sne must depart and con* 
tinue with the convoy till the end of the voyage, un¬ 
less separated from It by neceeslty. Marsh-las, b. 
1. C. 9. s. 6 

CO-OBLIGOR. Contracts. One who 
is bound together with one or more others 
to fulfil an obligation. As to suing coob- 
ligore, see Parties ; Joinder. 

COOL BLOOD. Tranquillity, or calm¬ 
ness. The condition of one who has the 
calm and undisturbed use of his reason. In 
cases of homicide, it frequently becomes 
necessary to ascertain whether the act of 
the person killing was done in cool blood or 
not, in order to ascertain the degree of hia 
guilt. Bacon, Abr. Murder (B); Kel. 56 ; 
Sid. 177 ; Lev. 180. 

COOLING-TIME. In Criminal 
Law. Time for passion to subside and rea¬ 
son to interpose. Cooling-time destroys 
the effect of provocation, leaving homicide 
murder the same as* if no provocation had 
been given ; 1 Russ. Cr. 667 ; Whart. Horn. 
448 ; Kerr, Horn. 68 ; 8 Gratt. 594. See 29 
Cent. L. J. 186 ; Homicide. 

CO-OWNERSHIP. While, as lit¬ 
eral rule, lands or estates therein arc heM 
by one person in severalty, that is, in his 
own right only, without any other person 
being joined or connected with him in the 
ownership, this is not necessarily the case, 
and two or more persons may have undivided 
interests in the land ; the common charac¬ 
teristic of all such interests being that the 
owners have no separate rights as regards 
any distinct portion of the land, but each is 
interested, according to the extent of his 
share, in every part of the whole land. (2 
Bh Com. 179). Such co-ownership bears 
different names, and presents different 
characteristics, according to the various 
methods and circumstances of its creation. 
For examples of co-ownership see the titles, 
Joint Tenancy ; Tenancy in Common ; 
Coparcenary ; Tenancy by Entireties ; 
Community Property "Partnership Prop¬ 
erty. J Tiffany, Real Prop. 2nd ed.. 625 

COP. See Land Cop. 

COPARCENARY, ESTATES IN. 

Estates of which two or more persons form 
one heir. 1 Washb. R. P. 414. 

The title to such an estate is always by 
descent. The shares of the tenants need 
not be equal. The estate is rare in America, 
but sometimes exists; 3 Ind. 860 ; 4 Gratt. 
16 ; 17 Mo. 13 1 3 Md. 190. flee Watk. Conv. 
145. Co-ownership; Joint »>ivncksh:p 
Tenancy in Common , Partnership Prop¬ 
erty ; Community Property. 

COPARCENERS. Persons to whom 
an estate of inheritance descends jointly, 
and by whom it is held as an entire estate. 
3 Bla. Com. 187. 

Id the old English and the American sense the 
term Includes males as well as females, hut in the 
modern English use Is limited to females; 4 Kent 
906. But the husband of a deceased coparcener, if 
entitled as tenant by the curtesy, holds as a coper* 
oeaer with the surviving sisters of his wife, as does 
also the heir-at-law of nis deceased wife upon his 
own death ; Brown, Diet. 

COPARTNER. One who is a partner 
with one or more other persons; a member 
of a partnership. 

COPARTNERSHIP. A partnership. 


COPE. A duty charged on lead from 
oertain mines in England. Blount. 

COPIA LI BELLI DELIBERANDA. 

A writ to enable a man accused to get a 
copy of the libel from the judge ecclesias¬ 
tical. Cowel. 

COPULATIVE TERM. One which 
is placed between two or more others to 
join them together. 


COPY. A true transcript of an original 
writing. 

Exemplifications are copies verified by 
the great seal or by the seal of a court 1 
Gilb. Ev. 19. 

Examined copies are those which have 
been compared with the original or with 
an official record thereof. 

Office copies are those made by officers 
intrusted with the originals and authorized 
for that purpose. 

The papers need not be exchanged and 
read alternately ; 2 Taunt. 470 ; 1 Stark. 183 ; 
4 Campb. 372 ; 1 C. & P. 578. An examined 
copy of the books of an unincorporated 
bank is not evidence per se; 12 S. & R. 
256 ; 2 N. & M’C. 299; 1 Greenl. Ev. § 508. 

Copies cannot be given in evidence, un¬ 
less proof is made that the originals from 
which they are taken are lost or in the 
power of the opposite party, and, in the 
latter case, that notice has been given him 
to produce the original; 1 Greenl. Ev. 
§ 508; Tayl. Ev. 396. 

A translation of a book is not a copy ; 2 
Wall. Jr. 547 ; 2 Am. L. Reg. 229; and a 
copy of a book means a transcript of the 
entire work ; 12 Mo. Law Rep. N. 8. 339. 

COPYHOLD, A tenure by copy of 
court-roll. Any species of holding by par¬ 
ticular custom of the manor. Tne estate 
so held. 

A copyhold estate was originally an estate at the 
will of ihe lord, agreeably to certain customs evi¬ 
denced by entries on the roil of the courts baron. 
Co. Lltt. 58 a ; 2 Bla. Com. 65 ; 1 Poll. A M. 861, 867. 
It is a villeoage tenure deprived of Its servile inci¬ 
dents. The doctrine of copyhold Is of no application 
Id the United States. Wnw. R. P. 297, ssfl, Rawle'e 
note ; 1 Washb. R, P. 28. 


COPYHOLDER. A tenant by copy- 
hold tenure (by copy of court-roll). 2 Bla. 
Com. 95. 


COPYRIGHT. The exclusive privi¬ 
lege, secured according to certain legal 
forms, of printing, or otherwise multiply¬ 
ing, publishing, and vending copies of 
certain literary or artistic productions. 

The intellectual productions to which the law 
extends protection .are of three classes. First. 
writiugs or drawings capable of beiDg multiplied 
by the arts of printing or engraving. Second, de¬ 
signs of form or configuration capable of being 
reproduced upon the surface or In the shape of 
bodies. Third, inventions iu what are called the 
useful arts. To the first class belong books, maps, 
charts, music, prints, and engravings : to the second 
class belong statuary, bas-reliefs, designs for orna¬ 
menting any surface, and configurations of bodies ; 
the third class comprehends machinery, tools, man¬ 
ufactures, compositions of matter, and processes or 
methods in the arts. According to the practice of 
legislation in England and America, the term copy¬ 
right Is confined to ilia exclusive right secured to 
the author or proprietor of a writing or drawing, 
which may be multi pi ied by the arts of printing In 
any of its branches. Property in the other classes 
of intellectual objects is usually secured by letters- 

S ateul, and the interest is called a pattnt-rinht. 
iut the distinction is arbitrary and conventional. 
The foundation of all rights of this description 
is the natural dominion which every one has over 
his own Ideas, the enjoyment of which, although 
they are embodied in visible forms or characters, 
he may, If he chooses, confine to himself or impart 
to others. But, aa it would be impracticable In civil 
society to prevent others from copying such char¬ 
acters or forms without the intervention of positive 
law, and as such Intervention in highly expedient, 
because It tends to the increAse of human culture, 
knowledge, and convenience, it has been the prac¬ 
tice of civilized nations in modern times to secure 
and regulate tbe otherwise Insecure and imperfect 
right which, according to the principles of natural 
justice, belongs to the author of new Ideas. 

This has been done by securing an exclusive right 
of multiplying copies for a limited period, as far as 
the municipal law of the particular country extends. 
But. inasmuch as the original right, founded in the 
principles of natural Justice, is of an imperfect 
character, and requires. In order to be valuable, 
the Intervention of municipal law, the law of nations 
has not. takgn notice of It as It has of some other 
lights of property; and therefore all copyright is 
the result of some municipal regulation, and exists 
only In the limits of theoountry by whose legislation 
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It Is established. The International copyright which 
is established in consequence of a convention 
between any two countries is not on exception to 
this principle: because the municipal authority 
of each nation making such convention either 
speaks directly to Us own subjects through the 
treaty itself, or Is exerted in Its own limits by some 
enactment made in pursuance of the international 
engagement. 

Jt was formerly doubtful In England whether 
copyright, as applied to books, existed at common 
laiv. and whether the first statute (8 Anne. c. 19) 
which undertook to regulate this species or incor¬ 
poreal property had taken away the unlimited 
duration which mu9t have existed at common law If 
that law recognized any right whatever. 

The better opinion seems to be that the common 
law of England, before the statute of Anne, was 
supposed to admit the exclusive right of an author 
to multiply copies of hi3 work by printing, and also 
his capacity to assign that right; for injunctions 
were granted in equity to protect it. See, on this 
subject, 4 Burr. 2308, 2401: 2 Bro. P. C. 145; 1 W. 
Bla. 301 ; 8 Swans. GTS ; 2 Ed. Ch. 827; 4 H. L. C. 815; 
4 Exch. 145. But it has long been settled that, what¬ 
ever the common-law right may have been before 
the statute, it was taken away by the statute, And 
that copyright exists only by force of some statu¬ 
tory provision ; 8 Pet. 591 ; 17 How. 454; Drone, 
Copyr. 1; 128 U. S. 2+1. 

in America, before th j establishment of the con¬ 
stitution of the United States, it is doubtful whether 
there was any copyright at common law in any of 
the states; 8 Pet. 591. But some of the states had 
passed laws to secure the rights of authors, and the 
power to do so was one of their original branches of 
sovereignty, afterwards ceded to congress. By art. 
1, sect. 8, of the federal constitution, power was 
given to congress “ to promote the progress of 
science and the useful arts, by securing for limited 
time9 to authors and inventors the exclusive right to 
their respective writings and discoveries.” Under 
this authority, an act of May 81. 1790, secured a 
copyright in maps, charts, and books ; and an act of 
April 29, 1802, gave a similar protection to en¬ 
gravings. 

The persons entitled to secure a copyright , 
and what may be protected. The author, in¬ 
ventor, designer, or proprietor of any book, 
map, chart, dramatic or musical composi¬ 
tion, engraving, cut, print, o* photograph 
or negative thereof, or of a painting, draw¬ 
ing, enromo, statue, statuary, and oi models 
or designs intended to be perfected as works 
of the fine arts, and the executors, adminis¬ 
trators, or assigns of any such person, may 
secure the sole liberty of printing, reprint¬ 
ing, publishing, completing, copying, exe¬ 
cuting, finishing, and vending the same; 
and authors or their assigns may reserve the 
exclusive right of dramatizing the same; 
and, in the case of a dramatic composition, 
of publicly performing or representing it, 
etc., or caasing it to be performed or repre¬ 
sented by others ; R. S. § 4952, as amended 
March 3, 1391, 1 Supp. 951. 

What may be copyrighted. Private let¬ 
ters may be copyrighted by their author ; 

2 Story 100 ; and so may abstracts of title ; 

3 Minn. 94. 

The compilations of existing material 
selected from common sources arranged 
and combined in original and useful form 
are the subject of a copyright, whether it 
consists wholly of selected matter or partly 
of original composition ; Drone, Copyr. 
152; Thus : (ibid.) dictionaries ; 2 Sim. A 
Stu. 1 ; gazetteers ; 5 Beav. 6; road and 
guide books ; 1 Drew. 353 ; directories; L, 
R. 1 Ea. 097 : calendars ; 12 Ves. 270 ; cata¬ 
logues ; L. R. 18 Ea. 444; mathematical 
tables ; 1 Russ. A Myl. 73 ; a list of hounds ; 
L. R. 9 Eq. 824; a collection of statistics: 
L. R. 3 Ea. 718. 

An abridgment, one not a mere tran¬ 
script of the part of an original, may be 
copyrighted; Drone, Copyr. 158; 1 Story 
11; so may a digest; Drone, Copyr. 158. 
One who prepares reports of decided cases 
may obtain a valid copyright for the parts 
of which he is the author or compiler; 8 
Pet. 591; 2 Blatchf. 165 ; 13 Wall. 608 ; 
but the reporter is not entitled to a copy¬ 
right in the opinion of the court, even 
though he took it down from the lips of the 
judge, nor in the head notes when pre¬ 
pared by the judge ; 0 U. S. Pat. Off. Gaz. 

The translation of a foreign work may 
be copyrighted, but this will not prevent 
the publislimg of an independent transla¬ 
tion of the same work ; 6 Biss. 477. 

The collection and arrangement of ad¬ 
vertisements in a trade directory are the 
subject of copyright, though each single 
advertisement is not; [1893] 1 Ch. 218. A 
compilation made from voluminous public 
documents may be copyrighted; 82 Fed. 


Rep. 202. A compilation of prices and quo¬ 
tations on the stock exchange, -printed on 
sheets and issued daily as a newspaper ; 78 
Law J. 120. 

A photographer, who makes no charge 
for photographing an actress in her public 
character, lias the right to secure a copy¬ 
right for his own exclusive benefit; 59 Feci. 
Rep. 824 ; and where he produces by an 
arrangement of lights and shadows, an 
original effect representing his conception 
of her in a certain character, he is entitled 
to the protection of the copyright laws ; 57 
Fed. Rep. 32, So of an artistic photograph 
of a woman and child; 111 U. S. 53; 48 
Fed. Rep. 678; 

A “ book ” may be printed on one sheet; 
2 Paine 388 ; 1 Bond 540. 

A diagram with directions for cutting 
ladies’ garments printed on a single sheet 
of paper is a “ book ** \Htbin the copyright 
acts ; 1 Bond 640; and so is a cut in an 
illustrated newspaper; 26 Fed. Rep. 519 ; 
information in a time-table may be copy¬ 
righted ; 1 Eq. G97. 

A scene in a play representing a series of 
dramatic incidents, but with very little dia¬ 
logue, may be copyrighted; 50 Fed. Rep. 
483 ; s. c. 4 C. C. A. 110 ; so of the introduc¬ 
tion, chorus, and skeleton of a “ topical 
song ” ; 60 Fed. Rep. 758. See C Blatchf. 256. 

When a new edition differs substantially 
from the former one, a new copyright may 
be acquired, provided the alteration shall 
materially affect the work ; 1 Story 11 ; 13 
Blatchf. 163. New editions of a copyright 
work are protected by the original copy¬ 
right, but not new matter; 4 Cliff. 1 ; 1 
Flipp. 228. 

W 1 lat may not be copyrighted . No copy¬ 
right can be obtained on racing tips pub¬ 
lished in a copyrighted newspaper; [1895] 
2 Ch. 29 ; nor on a daily price current: 2 
Paine 382; nor on a blank; 101 U. S. 99; 
nor cuts contained in a trade catalogue; 
72 Fed. Rep. 168. 

Where the judge of a supreme court of 
a state prepares the opinion or decision of 
the court, the statement of the case, and 
the syllabus, and the reporter of the court 
takes out a copyright in his own name for the 
state, the copyright is invalid; 128 U. S. 
244. Where a reporter is employed on a 
condition that his reports shall belong to 
the state, he is not entitled to a copyright; 
2 Blatchf. 165; 27 Fed. Rep. 50. 

Publications of an improper kind will not 
be protected by the courts ; 1 Deady 223. 

An author cannot acquire any right to 
the protection of his literary products by 
using an assumed name or pseudonym. 
Without the protection of a copyright, his 
work is dedicated to a public when pub¬ 
lished ; 14 Fed. Rep. 728. Where an ad¬ 
vertisement solicitor entered into a contract 
to furnish 60,000 letters in possession of a 
company, which letters had been received 
in response to advertisements, it was held , 
in an action upon the contract for unpaid 

f mrehase money, that the writers of the 
etters retained such a proprietary interest 
in them that they could not be made the 
subject of sale without their consent, and 
the contract was therefore void ; 82 Fed. 
Rep. 437. 

The compilation of the statutes of a state 
may be so original as to entitle the author to 
a copyright, but he cannot obtain one for 
the laws alone, and the legislature of the 
state cannot confer any such exclusive 
privilege upon him ; 27 Fed. Rep. 61. Such 
a compilation of statutes may be copy¬ 
righted as to the manner in which the work 
was done, but not as to the laws alone ; id. 

A stage dance illustrating the poetry of 
motion of a series of graceful movements, 
etc., is not a dramatic composition within 
the act; 50 Fed. Rep. 926. The copyright 
of a book describing a new system of sten¬ 
ography does not protect the system apart 
from the language by whioh it is explained ; 
49 Fed. Rep. 15. 

An opinion is not the subject-matter 
of copyright; nor is a printed expression 
of it, unless it amount to a literary com¬ 
position ; [1805] 2 Ch. 29; 6. C. 12 Keports 

The term for which a oonvright nrmv be 


obtained is the period of twenty-eight year* 
from the time of recording the title ; and at- 
the expiration of that period the author, in¬ 
ventor, or designer, if living, or his widow 
and children, if he be dead, may re-enter 
for an additional or renewed term of four¬ 
teen years ; upon recording title of the work, 
or description of the article so secured, a 
second time, and complying with all other 
regulations in regard to original copyrights 
within six months before the expiration of 
the first term, and, within two months from 
the date of said renewal, causing a copy of 
the record thereof to be published in one or 
more newspapers of the United States for 
two or more weeks ; U. S. Rev. Stat. 1 Supp. 
951. 

The formalities requisite to the securing 

of the original term are: 1. The deposit on or 
before the day of publication in tnis or any 
foreign country, in the office of the librarian 
of congress or in the mail in the United 
States, addressed to the librarian of con¬ 
gress at 'Washington, of a printed copy of 
the title of the book, map, chart,etc., ora de¬ 
scription of the painting, etc., and not later 
than the day of publication thereof, in this 
or any foreign country, delivering at tho 
said office or so depositing in the mail, two 
copies of such book, etc., or in case of a 
painting, etc., a photograph of the same ; 
and the proprietor of every such copyright 
book or other article must deliver at ihr 


said office or so deposit in the mail a cum 
of every subsequent edition wherein rr \ 
substantial changes are made ; which copies 
shall be printed from type set, or plate, 
negative, or drawing on stone, made in the 
United States, or from transfers made there¬ 
from ; U. S. Rev. Stat. § 4950, as amended 
by act of March 3, 1891, §3. 2. The print 

ing of a notice that a copyright has been 
secured on the title-page of every copy, or 
the page immediately following, if it l>e a 
book, or on the face, or front, if it he a map. 
chart, musical composition, print, cut, en¬ 
graving-, photograph, painting, drawing, 
chromo, statue, statuary', or model or design 
intended to be completed as a work of the 
fine arts, or on the title or frontispiece, if it 
be a volume of maps, charts, music, or en¬ 
gravings, in the following words :— 

“ Entered accordingto Act of Congress, 
in the year , by A B, in the office of the 
Librarian of Congress, at Washington,” or 
at his option, the word “copyright,” to¬ 
gether with the year the copyright was en¬ 
tered, and the name of the party by whom 
it was taken out; Thus: — “Copyright, 


18—, by A B.” 

In order to maintain an action for infringe¬ 
ment on a copyright of a painting, a notion 
of copyright must have been inscribed on 
some visible portion thereof, when it wax 
published ; 72 Fed. Rep. 54. In the notice 
of copyright of a photograph the abbrevi¬ 
ation 44 ’94," representing the year, is a sub¬ 
stantial compliance with the act; 65 Fed. 
Rep. 94. The following notice on a map:" 
“ Copyright entered according to - Act of 
Congress, 1889, by T. C. Hefei, Civil En¬ 
gineer,” is sufficient, since it differs from the 
prescribed formula only by including word* 
which are surplusage ; 54 Fed. Rep. 179. 
The words “1889. Copyrighted by B. J. 
Falk, New York,” are sufficient; 48 Fed. 
Rep. 222, 224. The words “Copyrighted 
1891. All rights reserved.” are not a suffi¬ 
cient notice of copy right; 69 Fed. Rep. 291. 

It is sufficient, in the case of a separate ar¬ 
ticle of an American author published in a 
foreign encyclopaedia, to deposit the sheets 
or pages containing the article taken out of 
the bound volume ; 56 Fed. Rep. 764. 

Each volume Of a book in two or more 
volumes, when such volumes are published 
separately, and each number of a periodical 
shall be considered as an independent publi¬ 
cation ; Act of March 3, 1801. sec. H. 
The initial of the Christian name is suffi¬ 
cient-if the full surname be given; 111 U. 
9. 53. Where the printed title was deposited 
by E. B. Meyers & Chandler and the printed 
notice of the entry of the oopyright showed 
that the copyright was entered by E. B. 
Meyers alone, it was held immaterial; 128 

U, 8. 657. _ _ . 

A change of title and the filing of such 
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alteration, before the publication of a book 
and after the filing of the original title, 
will not affect the validity of the copyright; 
56 Fed. Rep. 764. 

A copyright may be taken in the name of 
a trustee for the benefit of some third party 
who is the author or proprietor ; 83 Fed. 
Rep. 202; 43 id. 818 ; 56 id. 764. 

One who does business under a fictitious 
partnership name may receive a copyright 
under that name ; 49 Fed. Rep. 854. An 
author of an article intended for a foreign 
encyclopaedia obtained a copyright therefor 
under an agreement with the publisher. It 

was held that the kgreement was a license 
onlv to use the article. and that the copy¬ 
right was properly in the author's name ; 56 
Feil. Rep. 704. 

Prior to the act of congress “providing 
for keeping and distributing all public docu¬ 
ments,^ approved February 5, 1859, the 
law pro video that one copy of each book or 
other production should be sent to the libra¬ 
rian of the Smithsonian Institution, and 
one to the librarian of the Congressional 
Library. Thi9 provision is now repealed ; 
and while in existence it was questionable 
whether a compliance with its conditions 
was essential to a valid copyright; 1 Blatchf. 
618. 

As to xchat it ill constitute a sufficient 


publication to deprive an author of his copy¬ 
right : The public performance of a play 
is not such publication ; 9 Biss. 34; 18 
Blatchf. 47 ; tne private circulation of even 
printed copies of a book is not; 5 McLean 
83 ; 9 Am . L. Reg. 83; 1 Macn. Sc G. 25 ; 
the deposit of a chart with the secretary of 
the navy with an express agreement that 
it was not to be published, is not; 2 Paine 
393 ; see, generally, 7 Am. Rep. 488. Publi¬ 
cation of a manuscript constitutes a dedica¬ 
tion to the publio; 25 Fed. Rep. 183; 133 
Mima 33 ; the sale of a picture uncondition¬ 
ally carries with it tne right of making 
oopies of it and the publication thereof ; 3 
Cliff. 537. A picture which is publicly ex¬ 
hibited without having inscribed upon some 
visible portion of it, or upon the substance 
on which it was mounted, the notice re¬ 
quired by the statute, is published ; 72 Fed, 
Rep. 54. In this case tne artist publicly 
exhibited his picture in Germany, without 
any notice of a reservation of his rights. A 
copyright subsequently taken out by his 
assignee was held invalid, as against one 
who made and sold photographs of it in the 
United States. See also 4 H. L. Cas. 815 ; 10 
Ir. Ch. 121,510 ; 8 Pet. 591 ; 9 Am. L. Reg. 88. 


The remedy for an infringement of copy¬ 
right is threefold. By an action of debt for 
certain penalties and forfeitures given by 
the statute. - By an action on the case at 
common law for damages, founded on the 
legal right and the injury caused by the in¬ 
fringement. The action must be case, and 
not trespass; 2 Blatchf. 39. By a bill in 
equity for an injunction to restrain the 
farther infringement, as an incident to 
wliich an account of the profits made by 
the infringer may be ordered by the court; 
2 Morg. Lit. 706 ; 6 Ves. 705; 8 id. 323 ; 9 
id. 841 ; 1 Russ. Sc M. 73,159 ; 1 Y. Sc C. 107 ; 
2 Hare 660; though it cannot embrace pen¬ 
alties ; 2 Curt. C. C. 200 ; 2 Blatchf. 39. 

The complainant in a bill in equity must 
make out a prima facie case of a valid copy¬ 
right. It is sufficient if there be clear color 
of title founded on long possession ; 6 Ves. 
689 ; 8 id. 215; 17 id. 422; Jac. 314, 471; 2 
Russ. 885; 2 P hil. 154. As to the objections 
that may be tAJr«m by general demurrer, see 
2 Blatchf, 89. The inj unction may go 
against an entire work or a part; 2 Russ. 
888; 8 Stor. 768; 17 Ves. 422; 3 M. & C. 
787; 11 Sim. 81; 2 Beav. 6; 2 Brown, Ch. 
80; though the court- will not interfere 
where the extracts are trifling ; 2 Swanst. 
428; 1 Russ. & M. 73; 2 id. 247. 

An injunction to restrain the infringe¬ 
ment of one directory by another will oe 
li m ited to the extent to which the two books 
are identical; 80 Fed. Rep. 772. 

Where the extracts of a copyrighted work 
are scattered through the de i enuaut’s book 
in such manner thut the two cannot be 
distinguished and separated, the court may 
'enjoin the defendant's book os a whole, but 


if the matters oan be separated the injunc¬ 
tion should extend only to the copyrighted 
matter; 83 Fed. Rep. 494. 

Where the authors pirated paragraphs of 
a digest oan be separated from paragraphs 
not subject to criticism, the injunction 
should be restricted to the infringing para¬ 
graphs, even though It might consume a 
decade to examine the paragraphs of the 
digest and compare them. This will not re¬ 
lieve the complainant from the burden of 
proving his case ; 64 Fed. Rep. 860. 

Although the oourt is not convinced that 
a compilation which wrongfully appro¬ 
priates extracts from, the plain tin's copy¬ 
righted work will injure its sale, yet an 
injunction in a proper case may be granted. 
Actual pecuniary damage is not the sole 
right to enjoining violation of copyright ; 83 
Fed. Rep. 494. 

The practice of one newspaper copying 
literary matter from another is no defence to 
an action for the infringement of a copy¬ 
right; [1892] 8Ch. 489, where the cases are 
collected. 

Original jurisdiction in respect to all 
these remedies is vested in circuit courts of 
the United States; Rev. Stat. § 629, cl. 9. 
Rev. Stat. § 4968 limits the action for the 
penalties and forfeitures to the period of 
two yearn after the cause of action arose. 
The remedy for an unauthorized printing or 
publishing of any manuscript is by a special 
action on the case, or by a Dill in equity for 
an injunction. Original jurisdiction in 
these cases is likewise vested in the circuit 
courts. 

Infringement. The statute provides that 
any person who shall print, publish, drama¬ 
tize, translate or import, any copy of a book 
which is under the protection of a copy¬ 
right, without the consent of the proprietor 
of the copyright first obtained in writing, 
signed in the presence of two or more wit¬ 
nesses, or who shall, knowing the same to 
be so printed, sell, or expose to sale, any 
copy of such book, shall forfeit every copy 
of such book to the proprietor, and shall 
also forfeit and pay such damages as may 
be recovered in a civil action brought by 
the proprietor, etc.; R. S. § 4964, as amend¬ 
ed March 3, 1891. 

Sec. 4965 provides that any person who, 
after the recording of the title of any map, 
chart, dramatic or musical composition, 
print, cut, engraving or photograph or 
chromo, etc., shall, without the consent of 
the proprietor of the copyright first ob¬ 
tained in writing, signed in the presence of 
two or more witnesses, engrave, etc., either 
in whole or in part, or knowing the same to 
be so printed, etc., sell or expose to sale 
any copy of such map or other article, he 
shall forfeit to the proprietor all the plates 
on which the same shall be copied and 
every sheet thereof either copied or printed, 
and shall further forfeit one dollar for each 
sheet of the same found in hi9 possession, 
etc., and in case of a painting, statue or 
statuary, ten dollars for every copy of the 
same in his possession. Provided that in 
case of a photograph from any ohject in a 
work of nne arts, the sum to De recovered 
shall not be leas than one hundred dollars or 
more than five thousand dollars, and that 
in case of such infringement of a copyright 
of a painting, etc., or model, or design of 
photograph or of a work of the fine arts, the 
recovery shall be not less than two hun¬ 
dred and fifty dollars and not more than 
ten thousand dollars. In each case half of 
the penalty to go to the proprietor of the 
copyright, and the other half to the use of 
the United States; § 4965, as amended 
March 8, 1891. The act is confined to the 
sheets in the possession of the party who 

{ irints ore 
t has 


them to sale; 7 How. 798. 
eld to be necessary to the re-' 
covery of these statutory penalties and for¬ 
feitures that the whole of the book should 
be reprinted ; 28 Boet. Law Rep. 897. 

But in order to sustain an action at com¬ 
mon law for damages or a bill in equity for 
an infringement of copyright, an exact re¬ 
print is not necessary. 

There may be a piracy. 1st. By reprint¬ 
ing the whole or part of a book verbatim. 
The mere quantity of matter taken from a 


book is not of itself a test of piracy ; 8 M. 
Sc C. 737 ; the oourt will look at the value 
or quality more than the quantity taken ; 

1 Story 11. Extracts and quotations fairly 
made, and not furnishing a substitute for 
the book itself, or operating to the injury 
of the author, are allowable ; 17 Ves. 422 ; 
17 Law Jour. 142 ; 1 Campb. 94 ; Ambl. 894 ; 

2 Swanst. 428 ; 2 Stor. 100; 2'Rusfl. 888; 1 
Am. Jut. 212; 2 Beav. 6; 11 Sim. 31. A 
" fair use” of a book, hy way of quotation 
or otherwise, is allowable ; 4 Cliff. 1 ; L. 

R. 6 Ex. 1 ; 31 L. T. N. 8. 775 ; L? R. 18 Eq. 
444 ; L. R. 5 Ch. 251; it may be for pur¬ 
poses of criticism, but so as not to super¬ 
sede the work itself ; 4 Cliff. 1 ; L. R. 8 Ex. 
1; 26 Fed. Rep. 519 ; or in a later work to 
the extent of fair quotation; 11 Sim. 31; 
31 L. T. N. 8. 775 ; 2 Stor. 100 ; in compil¬ 
ing a directory, but not ^ as to save the 
compiler all independent - lal>or; 30 Fed. 
Rep. 772; L. R. 1 Eq. 697 ; 7 id. 34; id. 5 
Ch. 279; a descriptive catalogue of fruit, 
etc. ; L. R. 18 Eq. 444 : a book on ethnol¬ 
ogy ; L. R. 5Ch. 251 ; a dictionary, provided 
the new book may fairly be considered a 
new work ; 31 L. T. It. I(i. See 25 L. R. A. 
441 for a full discussion ; Piracy. 

2d. By imitating or copying, with col¬ 
orable alterations and disguises, assuming 
the appearance of a new work. Where tin: 
resemblance does not.amount to identity 
of parallel passages, the criterion is whether 
there is such similitude and conformity 
between the two books that the person who 
wrote the one must have used tne other as 
a model, and must have copied or imitated 
it; see 5 Ves. 24 ; 8 id. 215 ; 12 id. 270 ; 16 
id. 209, 422 ; 5 Swanst. 672 ; 2 Brown, Ch. 
80 ; 2 Russ. 385 ; 2 S. & S. 6 ; 3 V. & B. 77 ; 1 
Campb. 94; 1 East 361 ; 4 Esp. 169 ; 1 Stor. 
11 ; 3 id. 768 ; 2 W. Sc M. 497; 2 Paine 393, 
which was the case of a chart. A fair and 
bona fide abridgment has in some cases been 
held to be no infringement of the copy¬ 
right; 1 Morg. Lit. 319, 343; 2 Atk. 141 ; 
Amb. 403 ; Lofft 775; 1 Brown, Ch. 451 ; 5 
Ves. 709 ; 2 Am. Jur. 461; 3 id. 215 ; 4 id. 
45G, 479; 4 Clifford 1 ; 1 Y. Sc C. 298; 4 
McLean 806; 2 Stor. 105 ; 2 Kent 382 ; see 

3 Am. L. Reg. 129. But Drone, Copyright 
440, maintains the contrary doctrine. 

A later writer on any science or art. such 
as physiognomy, though consulting and 
using the works of an earlier writer un the 
subject, will be held not to have pirated, 
but to have made a fair use of them, it not 
appearing that they have been drawn from 
to a substantial degree, notwithstanding 
there are some errors common to both, ana 
that they have a similar division of systems 
as a basis, such division being only a some¬ 
what altered form of a division in a work 
of a previous writer, from which they both 
had a right to draw material; 75 Fed. Rep. 6. 

“The true test of piracy, then, is not 
whether a composition is copied in the same 
language or the ezact words of the original, 
but whether in substance it is reproduced ; 
not whether the whole or whether a mater¬ 
ial part is taken. In this view of the sub¬ 
ject it is no defence of piracy that the work 
entitled to protection has not been copied 
literally ; that it has been translated into 
another language ; that it has been drama¬ 
tized ; that the whole has not been taken ; 
that it has been abridged ; that it is repro¬ 
duced in a new and more useful form. 
The controlling question always is whether 
the substance of the work is taken without 
authority ; ” Drone, Copyr. 885. 

An author may resort with full liberty to 
the common sources of information and 
make use of the common materials open to 
all, but his work must be the result of his 
own independent labor; 75 Fed. Rep. 6. 

A subsequent compiler of a directory 
is only required to do for himaelf that which 
the first compiler has done. He may not 
use a previous compilation to save himself 
trouble, though lie do so but to a very 
limited extent, but he may use the former 
work to verify the spelling of names or the 
correctness of the addresses ; 80 F. R. 772. 

The compiler of a digest may compare 
notes, abstracts, and paragraphs from opin¬ 
ions of the courts and from syllabi prepared 
. hy the courts, and may digest such opinions 
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It is his duty also, in case of the death of 
the sheriff or his incapacity, or when a va¬ 
cancy occurs in that office, to serve all 
the writs and processes which the sheriff 
is usually bound to serve ; 90 Gv 886; 10 
Humph,'840; 73 N. Y. 45; 1 Bla. Com. 
849. See Sheriff. 

The ohief justice of the King's Bench 
was the sovereign or ohief coroner of all 
England ; though it is not to be understood 
that he performed the active duties of that 
office in any one oounty; 4 Co. 57 b ; Bac. 
Abr. Coroner; 3 Com. uig. 343 ; 5 id. 213. 

It was also the coroner’s duty to inquire 
concerning shipwreck, and to find who had 
possesion of the goods; concerning treasure- 
trove, who were the finders, and where the 
property was; 1 Bla. Com. 349. 

Tno office has lost much of the honor 
which formerly appertained to it; but the 
duties are of great consequence to society, 
both for bringing murderers to punishment 
and protecting innocent persons from accu¬ 
sation. It may often happen that the im¬ 
perfections of the early examination enable 
one who is undoubtedly a criminal to 
escape. It is proper in most cases of homi¬ 
cide to procure the examination to be made 
by a physician, and in many cases it is a 
coroner’s dutv so to do; 4 C. & P. 571. 
See 64 Ind. 534 ; 49 la. 148 ; 8 Oreg. 170. 

Coroners were abolished in Massachusetts 
by act 1877, c. 300, and the governor given 
tho power to appoint, in their place, medi¬ 
cal examiners, “ men learned in the science 
of medicine,” whose duties were to make 
examinations of dead bodies, to hold autop¬ 
sies upon the same, and in case of death 
from violence to notify the district attor¬ 
ney and a justice of the district of the fact. 

See Lee, Coroners ; Crock. Sher. A Cor.; 
0 Am. L. Reg. 385. 

The words “coroner,” “justice,” “jailer,” 
“constable” mean officers of the county in 
which the action or proceeding referred to 
is pending, or may be brought, or to which 
the process referred to is directed. Section 
732, subsection 16, Civil Code of Kentucky. 


ud derivation. Its earliest form vu, probably, 
the municipality or olty, which Decently exacted 
for the control or local police of the marta and 
crowded placet of the elate or empire. The combi¬ 
nation or the commonalty In thie form for local 
government became the earliest bulwark against 
despotic power: and a philosophical historian traces 
to the remains and remembrance of the Roman 
miinicipui the formation of those elective govern¬ 
ments of towns and cities In modern Europe, which, 
after the fall of the Roman empire, contributed so 
largely to the preservation of order and to the pro¬ 
tection of the rights of life and property as to be¬ 
come the foundation of modern liberty, llolntoeh. 
Hist, of, Eng. p. 81. 


An aggregate corporation , at common 
law, is a collection of individuals, united into 
one collective body, under a special name, 
and possessing certain immunities, privileges 
and capacities, in its collective character, 
which ao not belong to the natural persons 
composing it. Among other things, it pos 
sessca the capacity of perpetual succession, 
and of acting by the collected vote or will 
of its component members, and of suing and 
being sued in all things touching its corporate 
rights and duties. It is, in short, an artificial 
person, existing in contemplation of law, 
and endowed with certain powers and fran¬ 
chises which, though they must be exercised 
through the medium of its natural members, 
are yet considered as subsisting in the cor¬ 
poration itself, as distinctly as if it were a real 
personage. Hence, such a corporation may 
sue and be sued by its own members, and may 
contract with them in the same manner, as 
with any strangers. 1 Bl. Com. 469, 475; 
1 Kyd on Corp. 13, 69, 189 ; 1 Wooddes 471, 
etc. A great variety of these corporations 
exist, in every country governed by the com¬ 
mon law; in some of which, the corporate 
existence is perpetuated by new elections, 
made from time to time ; and in others, by a 
continual accession of new members, without 
any corporate act. Some of these corpora¬ 
tions arc, from the particular purposes to 
which they are devoted, * denominated spir¬ 
itual. and some lav ; and the latter are again 
divided into civil and eleemosynary cor¬ 
porations. It is unnecessary, in this place, to 
enter into any examination of civil cor¬ 
porations. 


CORPORAL (Lat. corpus, body). Bod¬ 
ily ; relating to the body: as, corporal 
punishment. 

A non-commissioned officer of the lowest 
grade in an infantry, cavalry, or artillery 
oompany. 

CORPORAL OATH. An oath which 
the party takes laying his hand on the gos¬ 
pels. CoweL It is now held to mean 
solemn oath. 1 Ind. 184. 

CORPORATi TOUCH. Actual, bodily 
contact with the hand. 

It was once held that before a seller of 
personal property could be said to have 
stopped it in transitu, so as to regain the 
possession of it, it was necessary that it 
should come to his corporal touch ; but the 
contrary is now settled. These words were 
used merely as a figurative expression. 3 
Term 464 ; 5 East 184. 

CORPORATION (Lat. corpus, a body). 
A body, consisting of one or more natural 
persons, established by law, usually for 
some specific purpose, and continued by a 
succession of members. 

‘ 1 An artificial being created by law and 
composed of individuals who subsist as a 
body politic under a special denomination 
with the capacity of perpetual succession 
and of acting within the scope of its charter 
as a natural person.” 123 111. 293. 

A corporation aggregate is a collection 
of individuals united in one body by such 
a grant of privileges as secures succession 
of members without clianging the identity 
of the body and constitutes the members 
for the time being one artificial person or 
legal being capable of transacting the 
corporate business like a natural person. 
Bronson, J., 1 Hill, N. Y. 620. 

It It this L&et characteristic of a corp o ration, 
sometimes called its Immortality, prolonging Its 
existence beyond the term of natural Ufa, and 
thereby en a bl i n g a tong-continued effort and con¬ 
centration of means to the end which It was dn- 
alrped to answer, that constitutes Its principal 
utility. A. corporation la modelled upon a state 
or nation, and Is to this day called a body politic 
as weU as corporate,—thereby indicating its origin 


Ctxni corporations are those which are 
created to facilitate the transaction of busi¬ 
ness. 

Ecclesiastical corporations are those 
which are created to secure the public 
worship of God. 

Eleemosynary corporations are such as 
are constituted for the perpetual distribution 
of the free-alms and bounty of the founder, 
in Buch maimer as he has directed ; and in 
thie class, are ranked hospitals for the relief 
of poor and impotent persons, and colleges 
for the promotion of learning and piety, and 
the Bupport of persona engaged in literary 
pursuits. 1 Bl. Com. 469. 470, 471, 482. 
1 Kyd on Corp. 25 ; 1 Wooades. 474 ; 1 Ves. 
634; 1 W. Bl. 84; b. c. 1 Burr. 200; 1 Ld. 
Raym. 5 ; b. c. 2 T. R. 346 ; 1 Co. 22 b , 23. 

Lay corporations axe those which exist 
for secular purposes. 

Municipal corporations are those created 
for the purpose of administering some por¬ 
tion of the government in a political sub¬ 
division of the state, as a city, county, etc. 

Private corporations are those which are 
created wholly or in part, for purposes of 
private emolument. 4 Wheat. 668; 9 id. 

Public corporations are those which are 
exclusively instruments of the publio in¬ 
terest. 

Sole corporations are those which by law 
consist of out one member at any one time, 
as a bishop in England. 

In the Dartmouth College Case, 4 Wheat. 
666, Mr. Justice Story denned the various 
kinds of corporations as follows :— 

“ An aggregate corporation at common 
law is a collection of individuals united 
into one collective body, under a special 
name, and possessing. certain immunities, 
privileges, and capac i ties in its collective 

character, which do not belong to the 
natural persons composing it. ... A 
great variety of these corporations exist in 
every country governed by the common 
law; . . , some of these corporations are, 
from the particular purposes to which they 


are devoted, denominated spiritual, and 
some lay ; and the latter are again divided 
into civil and eleemosynary corporations. 
Eleemosynary corporations are such us are 
constituted for the perpetual distribution 
of the free alms and county of the founder. 
... In this class are ranked hospitals, and 
colleges, etc. Another division of corpora¬ 
tions is into public and private . Public 
corporations are generally esteemed such 
as exist for publio and political purposes 
only, such as towns, cities, etc. Strictly 
speaking, public corporations are such only 
as are founded by the government for public 
purposes, where the whole interests belong 
also to the government. If, therefore, the 
foundation d« private, though under the 
oharter of the Government, the corporation 
is private. . , . For instance, a bank cre¬ 
ated by the Government for its own uses, 
whose stock is exclusively owned by the 
government, Is, in the strictest sense, a 
public corporation. So a hospital created 
and endowed by the government for general 
oharity. But a bank, whose stock is owned 
by private ^persons, is a private corpora¬ 
tion. . . . The same doctrine may bo af¬ 
firmed of insurance, canal, bridge, and 
turnpike companies. In all these cases, 
the uses may, in a certain sense, be called 
public, but the corporations are private. 

. . . This reasoning applies in its full force 
to eleemosynary corporations. . . . This is 
the unequivocal doctrine of the authorities ; 
and cannot be shaken but by undermining 
the most solid foundations of the common 

law.” 

Kent divides corporations into ecclesias¬ 
tical and lay,, ana lay corporations into 
eleemosynary and civil; 2 Kent 274. 

It has been held that a publio corpora¬ 
tion is one that cannot carry out the pur¬ 
poses of its organization without certain 
rights under its charter from the common¬ 
wealth, and that mere private corporations 
are thoee that need no franchise from the 
state to carry out such purposes; 123 Pa. 164. 
But Judge Thompson, in nis learned work, 
doubts as to whether these divisions pro¬ 
mote clear conceptions of the law; 1 
Thomp. Corp. § 22 ; he considers that a 
more practical conception would divide 
them into three classes : public-municipal 
corporations, to promote the public in¬ 
terest ; corporations technically private but 
of quasi public character, such as railroads 
etc. ; ana corporations strictly private; id. 
§ 37. 

The essence of a corporation consists ** in 
a capacity (1) to have perpetual succession 
in a special and in an artificial form ; (2) to 
take and grant property, contract obliga¬ 
tions, sue and be sued by its corporate name 
as an individual; (3) to receive and enjoy 
in common grants of privileges and annu¬ 
ities ; ” 23 Wend. 71. 

By both the civil and the common law, 
the sovereign authority only can create a 
corporation,—a corporation by prescrip¬ 
tion, or so old that the license or charter 
which created it is lost, being presumed, 
from the long-continued exercise of cor¬ 
porate powers, to have been entitled to 
them by sovereign grant. In England, 
corporations are created by royal charter 
or parliamentary act; in the United States, 
by legislative act of any state, or of the 
congress of the United States,—congress 
having power to create a corporation, as, 
for instance, a national hank when such a 
body is an appropriate instrument for the 
exercise of its constitutional powers; 4 
Wheat. 424. As to corporations created by 
congress see 21 Cent. L. J. 421. In* many 
or most of the states general acts have been 
passed for the creation of certain classes of 
Borne corporations. And some state consti¬ 
tutions have taken from the legislature the 
power to create them by special act. 

All corporations, of whatever kind, are 
moulded and controlled, both as to what 
they may do and the manner in which they 
may do it, by their charters or acts of in¬ 
corporation, which to them are the laws of 
their being, which they can neither dis- 
pensewith nor alter. Subject, however, to 
such limitations as these, or such as general 
statute or constitutional law, may impose. 




CORPORATION 


238 


every corporation aggregate has, by virtue 
of incorporation ana as incidental thereto, 
first, the power of perpetual succession, 
including the admission, and, except in the 
case of mere stock corporations, the re¬ 
moval for cause, of members ; second, the 
power to sue and be sued, to grant and to 
receive grants, and to do all acts which 
it may do at all, in its corporate name ; 
third, to purchase, receive, and to hold 
lands and other property, and to transmit 
them in succession; fourth , to have a com¬ 
mon seal, and to break, alter, and renew it 
at pleasure; and, fifth , to make by-laws 
for its government, bo that they be con¬ 
sistent with its charter and with law. In¬ 
deed, at this day, it may be laid down as a 
general rule that a corporation may, within 
the limits of its charter or act of incorpora¬ 
tion express or implied, lawfully do all acts 
and enter into all contracts that a natural 
person may do or enter into, so that the 
same be appropriate as means to the end 
for which tne corporation was created. 

A corporation may be dissolved, if of 
limited duration, by the expiration of the 
term of its existence, fixed by charter or 
general law ; by the loss of all its members, 
or of an integral part of the corporation, 
by death or otherwise, if the charter or act 
of incorporation provide no mode by which 
such loss may be supplied ; by the surrender 
of its corporate franchise to, and the ac¬ 
ceptance of the surrender by. the sovereign 
authority ; and, lastly, by the forfeiture of 
its charter by the neglect of the duties 
imposed or abuse of the privileges conferred 
by it: the forfeiture being enforced by 
proper legal process. 

In England, a private as well as a public 
corporation may he dissolved by act of par¬ 
liament ; but iu the United states, although 
the charter of a municipal corporation may 
be altered or n•pealed at pleasure, the 
charter of a quasi public or a private cor¬ 
poration, whether granted by the king of 
Great Britain previous to the revolution, or 
by the legislature of any of the states since, 
is, unless in the latter case express power 
be for that purpose reserved, within the 
protection of that clause of the constitution 
of the United States which, among other 
things, forbids a state from passing any 
‘‘law impairing the obligation of con¬ 
tracts.” Const. U. S. art. 1, sect. 10 ; 4 
Wheat. 518. Under this clause of the con¬ 
stitution it lias been settled that the charter 
of a quasi public or a private corporation, 
whether civil or eleemosynary, is an exe¬ 
cuted contract between the government 
and the corporation, and that the legislature 
cannot repeal, impair, or alter it against 
the consent or without the default of the 
corporation, judicially ascertained and de¬ 
clared ; id . On the other hand, the doc¬ 
trine is firmly established that only that 
which is granted in clear and explicit terms 
passes by a grant of property, franchise, or 
privileges in which tne government or the 
public has an interest. . . . Statutory grants 
of Uiat character to be construed strictly 
in favor of the public, what is not un¬ 
equivocally granted is withheld, nothing 
passes by mere implication. 

A corporate franchise, however—as. to 
bpild and maintain a toll-bridge—may, by 
virtue of the power of eminent domain, be 
condemned by a state to public uses, upon 
just compensation, like any other private 
property ; 6 How. 507. 

For the history of corporations before 
1800, see 2 Harv. L. Rev. 149, See Foreign 
Corporation- ; Holding Corporation ; 
Municipal Corporation ; Perpetual 
Succession : Quasi-Public Corporations. 

As an Association. A corporation is bur 
an association of individuals with a distinct 
name and legal entity, and in organizing 
itself as a collective body it waives no appro¬ 
priate and constitutional immunities, and 
although it cannot refuse to produce its 
books and papers it is entitled to immunity 
under the Fourth Amendment against un¬ 
reasonable searches and seizures, and where 
an examination of its books is not authorized 
by an act of Congress a subpoena duces 
tecum requiring the production of practically 


all of its books and papers is as indefensible 
as a search warrant would be if couched in 
similar terms. 201 U. S. 43. 

Oounties. The counties of the State are 
political sub-divisions created for political 
purposes. Where they create debts by 
authority of law, they have been called 
“quasi corporations,” but they in fact are 
not incorporated, and are not a corporation 
within the meaning of section 72, Civil Code, 
which refers to business corporations. 157 
Ky. 54, 162 S. W. 661. 

Not ft Person. A corporation is not 
deemed a person within the clause of the* 
Constitution of the United States protecting 
the privileges and immunities of citizens of 
■the United States from being abridged or 
impaired by the law of a State, and the 
liberty guaranteed by the Fourteenth 
Amendment against deprivation without 
due process of law is that of natural, not 
artificial, persons. 204 U. S. 359. 

CORPORATION, PUBLIC 8ER- 

VICE. See Quasi-Public Corporation. 

CORPORATOR. A member of a cor¬ 
poration. 

The corporators are not the corporation, 
for either may sue the other; 4 McLean 
647 ; 19 Vt. 187; 3 Mete. Mass. 44 ; 97 U. S. 
13. 

CORPOREAL. That which can be 
touched and seen ; material. 

CORPOREAL HEREDITAMENTS. 

Substantial permanent objects which may 
be inherited. The term land will include 
all such. 2 Bla. Com. 17. 

CORPOREAL PROPERTY. In 
Civil Law. That which consists of such 
subjects as are palpable. 

In the common law, the term to signify the same 
thing is property in possession. It differs from 
incorporeal property , which consists of choses In 
action and easements, as a right of way, and the 
like. 

CORPSE. The dead body of a human 
being. 1 Russ. & R. 366, n. ; 2 Term 733 ; 
1 Leach 497 ; 8 Pick. 370; Dig. 47. 12. 3. 
7; 11. 7. 38; Code, 3. 44. 1. Stealing a 
corpse is an indictable offence, but not 
larceny at common law ; Co. 3d. Inst. 203 ; 
1 Russ. Cr. 629 ; 28 Alb L. J. 106. See Dead 
Body. 

CORPUS (Lat.). A body. The sub¬ 
stance. Used of a human boay, a corpora¬ 
tion, a collection of taws, etc. The capital 
of a fund or estate as distinguished from 
the income. 

CORPUS AUTHENTICARUM. See 
Liber Authenticarum. 

CORPUS COMITATUS. The body 
of the county ; the inhabitants or citizens 
of a whole county, as distinguished from a 
part of the county or a part of its citizens. 
5 Mas. 290. 

CORPUS CUM CAUSA. See Habeas 

Corpus cum Causa. 

CORPUS DELICTI. The body of the 
offence; the essence of the crime. 

It is a general rule not to convict unless 
the corpus delicti can be established, that is, 
until the fact that tho crime has been act¬ 
ually perpetrated bas been first proved. 
Hence, on a charge of homicide, the accused 
should not be convicted unless the death 
be first distinctly proved, either by direct 
evidence of the fact or by inspection of the 
body ; Best, Pres. § 201; 1 Stark. Ev. 575. 
See 6 C. & P. 170 ; 2 Hale, P. C. 290; Wharf. 
Cr. Ev. § 824. Instances have occurred of 
a person being convicted of having killed 
another, who, after the supposed criminal 
lias been put to death for the supposed 
offence, has made his nppearance alive. 
The wisdom of the rule is apparent; but it 
has been questioned whether, in extreme 
cases, it may not be competent to prove the 
basis of the corpus delicti by presumptive 
evidence; 3 Bentli. Jud. Ev. 234 ; Wille, Cir, 
Ev. 105; Best, Pres. §204; 8 Green 1. Ev. 
30. In cases of felonious homicide, the 
corpus delicti consists of two fundamental 
ana necessary facts : first, the death ; and 


secondly, the existence of criminal agency 
as its cause ; 43 Miss. 472. A like analysis 
would apply in the case of any other crime. 
When the body of a murdered man was 
burned and mutilated beyond recognition, 
testimony that a piece of charred cloth 
found among the ashes with the deceased 
were like the trousers that the murdered 
man wore, and that a slate pencil found 
there was identical with one he carried 
about him, was competent evidence for the 
iury to establish the identity of the body ; 

25 8. E. Rep. (8. C.) 113. 

The presumption arising from the pos¬ 
session of the fruits of crime recently after 
its coifimission, which in all cases is one of 
fact rather than of law, is occasionally bo 
strong as to render unnecessary any direct 
proof of what is called the corpus delicti. 
Thus, to borrow an apt illustration from 
Mr. Justice Maule, if a man were to go into 
the London docks quite sober, and shortly 
afterwards were to be found very drunk, 
staggering out of one of the cellars, in which 
above a million gallons of wine are stowed, 
“ I think,” says the learned judge, “that 
this would be reasonable evidence that the 
man had stolen some of the wine in the 
cellar, though no proof were given that 
any particular vat had been broached and 
that any wine had actually been missed.” 
Dears, 284 ; 1 Tayl. Ev. § 122. In this case 
it was proved that a prisoner indicted for 
larceny was seen coming out of the lower 
room, of a warehouse in the London docks, 
in the floor above which a large quantity 
of pepper was deposited, and where he had 
no business to be. He was stopped by a 
constable, who suspected him from the 
bulky state of his pockets, and said, “I 
think there is something wrong about 
ou; n upon which the prisoner said, “I 
ope you will not be hard upon me ; ” and 
then threw a quantity of pepper out of his 
pocket on the ground. The witness stated 
that lie could not Bay whether any pepper 
had been stolen, nor that any pepper had 
been missed ; but that which was found 
upon the prisoner was of like description 
with the pepper in the warehouse. It was 
held by all the .judges tliat the prisoner, 
upon these facts, was properly convicted 
of larceny. 

A confession alone ought not to be con¬ 
sidered sufficient proof of the corpus delicti; 

26 Miss. 157 ; 15 Wend. 147. 

See Circumstantial Evidence, 

CORPUS JURIS (L. Lat.). A body of 
law. A term introduced in the middle ages, 
to signify a book comprehending several 
collections of law. There are two principal 
collections to which that appellation is given; 
the Corpus Juris Civilis, and the Corpus J uris 
Canonici. 

CORPUS JURIS CANONICI (Lat. 
the body of the canon law). The name 
given to the collections of the decrees and 
canons of the Roman church. See Canon 
Law. 

CORPUS JURIS CTVTLI8. 'Hie body 
of the civil law. The collection comprising 
the Institutes, the Pandects or Digest, the 
Code, and the Novels of J ustin ian. Seo 
those several titles, and also CIVIL Law for 
fuller information. The name is said to 
have been first applied to this collection 
early in the seventeenth century. 

CORPUS THEODOSIANUM. See 

Lex Rom an a Visigotuorum. 

CORRECTION. Chastisement, by 
one having authority, of a person who has 
committed some offence, for the purpose 
of bringing him into legal subjection. 

It is chiefly exercised in a parental man¬ 
ner by parents, or those who are placed in 
loco parentis. A parent may therefore 
justify the correction of the child either 
corporally or by confinement; and a school¬ 
master, under whose care and instruction 
a parent has placed his child, may equally 
justify similar correction; but the correc¬ 
tion in both cases must be moderate and in 
; Com. Dig. Header, (8 M.) 
s. 28, c. fc, s. 2, o. 29, s. 

; 2 Dev. A B. L. 865. See 


a proper manner; 
19 ; Hawk. c. 60, 
5 ; 2 Humph. 283 
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Assault. 

The master of an apprentice, for disobedi¬ 
ence. mav correct him moderately ; 1 B. & 

C, 469; Cro. Car. 179; 8 Show. 2H9; 10 
Mart. La- 38 ; but he cannot delegate the 
authority to another. A master has no 
right to correct his servants who are not 
apprentices; 10 Conn. 455; 3 GreenJ. Ev. 

$5 97 ; we Assault for cases of undue cor¬ 
rection. 

Soldiers are liable to moderate correction 
from their superiors. For the sake of main¬ 
taining discipline in the navy, the captain 
of a vessel, belonging either to the United | 
States or to private individuals, may inflict 
moderate correction on a sailor for disobedi¬ 
ence or disorderly conduct ; Ab. 9h. 160 ; 

1 Ch. Pr. 73 ; 14 }ohns. 119 ; 15 Mass. 385 ; 

1 Bav 3 ; Bee 161 ; 1 Pet. Adm. 168 ; Moll. 
209 ;*1 Ware 83. Such lias been the general 
rule. But flogging and other degrading 
punishments are now forbidden in the 
arniv, navy, merchant service, and military 
prisons: R. S. ^ 1342, 1024. 4611, 1354. 

The husband, oy the old law, might give 
his wife moderate correction ; 1 Hawk. P. 
C. 2. But in later times this power of 
correction began to be doubted ; and a wife 
may now have security of the peace against 
her husband, or, in return, a husband 
against his wife ; 1 Bla. Com. 444 ; Stra, 
478 . 875. 1207; 2 Lev. 128. See Married 
Women ; Husband. 

Any excess of correction by the parent, 
master, officer, or captain, may render the 
party guilty of an assault and battery and 
liable to all its consequences ; 4 Gray 36. 
See Assault. In some prisons, tlie keepers 
have the right to correct the prisoners. 

COBRJEGEDOR. In Spanish Law. 

A magistrate who took cognizance of 
various misdemeanors, and of civil matters. 

2 White, New Rec. 53. 

CORBEL In Civil Law. Two or 
more bound or secured by the same obliga¬ 
tion. 

Correi credendi . Creditors secured by 
the same obligation. 

Cor^rei debendi. Two or more persons 
bound as principal debtors to pay or per¬ 
form. Ersk. Inst. 3. 3. 74 ; Calvinus, Lex. ; 
Bell, Diet. 

CORRESPONDENCE. The letters 
written by one person to another, and the 
answers thereto. See Letter ; Copyright. 

CORROBORATING EVIDENCE. 

“Corroborating evidence" is evidence that 
tends to connect the aecused with the par¬ 
ticular crime under investigation, ana it 
must have such relation to and be connected 
with thin crime as to furnish some evidence, 
direct or circumstantial, of its commission. 
164 Ky. 334. 175 S. \V 670. 

CORRUPT PRACTICE. In English 
Law. (1) Treating, (.2j undue influence, (3) 
c-rsonation or the procuring thereof, (4) 
ribery, or (5) making a false declaration 
as to election expenses in connection with a 
parliamentary election, or a municipal elec¬ 
tion, or a county council election, or a parish 
or district council election or other election 
under the Local Government Act, 1894. A a 
regards parliamentary elections it also means 
the incurring of election expenses, without 
the authority in writing of an election agent, 
by any person : and where the offense is 
committed by any body of persons, then 
every director or officer thereof shall be 
deemed to have committed it unless he 
proves that it was commuted without his 
knowledge or consent. Byrne. Sec Illegal 
Practices. 

CORRUPTION. An act done with an 
intent to give some advantage inconsistent 
with official duty and the rights of others. 

It Includes bribery, but Is more comprehensive ; 
because an act may be corruptly done though the 
advantage to be derived from it "be not offered by 
another. Merlin, Rep. 

Something against law : as. a contract 
by which the borrower agreed to pay the 
lender usurious interest. It is said, in such 
case, that it was corruptly agreed, etc. 

CORRUPTION OP BLOOD. The 


incapacity to inherit, or pass an inheri¬ 
tance, in consequence of an attainder to 
whioh the party has been subject. Abol¬ 
ished by stats. 8 & 4 Will. IV. c. 106, and 
33 A 34 Viet. o. 23 ; 1 Steph. Com. 448. 

When this consequence flows from an at¬ 
tainder, the party is stripped of all honors 
and dignities he possessed, and becomes 
ignoble. 

The constitution of the United States, 
art. 8,8.3, n. 2, declares that “ no attainder 
of treason Bhall work corruption of blood 
or forfeiture except during the life of the 
person attainted.* 

The act of July 17, 1863 (12 Stat. L. 589). 
for the seizure and condemnation of ene¬ 
mies’ estates, with the resolution of the 
same date, does not conflict with this sec¬ 
tion, the forfeiture being only during the 
life of the offender ; 9 Wall. 389; 11 id. 268; 
18 id. 158, 163 ; 92 U. S. 202. See 4 Bln. 
Com. 388 ; 1 Cruise, Dig. 52 ; 3 id. 240, 37S, 
478 ; 1 Chit. Cr. L. 740. 

CORSE-PRESENT. In Old Eng¬ 
lish Law. A gift of the second best 
beast belonging to a man at his death taken 
along with the corpse and presented to the 
priest. Stat. 21 Hen. VIII. cap. 0; Cowel; 
2 Bla. Com. 425. 

CORSNED. In Old English Law. 

A piece of barley bread, which, after the 
pronunciation of certain imprecations, n 
person accused of crime was compelled to 
swallow. 

A pieco of cheese or bread of about an ounce 
weight was consecrated with an exorcism desiriu^ 
of tne Almighty that it might cause convulsions 
and paleness, and find no passage, if the man was 
really guilty, but might turn to health and nourish¬ 
ment if he was innocent. Spelman, Gloss. 43fl. It 
was then given to the suspected person, who at the 
same time received the sacrament. If he swallowed 
it easily, he was esteemed innocent; if it choked 
him, he was esteemed guilty. See 4 Bla. Com. 345. 

CORTES. The name of the legislative 
assemblies of Spain and Portugal. 

CORVEE. In French Law. Gra¬ 
tuitous labor exacted from the villages 
or communities, especially for repairing 
roads, constructing bridges, fortifications, 
etc. 

Corvie seigneuriale are services due the 
lord of the manor. Guyot, Rip. Univ.; 3 
Low. C. 1. 

COSBERING. In Feudal Law. A 

prerogative or seignorial right of a lord, as 
to lie and feast himself and his followers at 
his tenants’ houses. Cowel. 

COSENING. In Old English. Law. 

An offence whereby anything is done de¬ 
ceitfully, whether in or out of contracts, 
which cannot be fitly termed by any 
especial name. Called in the civil law 
Stellionatu8. West, Symb. pt. 2, Indict¬ 
ment, § 08 ; Blount; 4 Bla. Com. 158. 

COSINAGE (spelled, also, Cousinage, 
Cosenage ). A writ to recover possession of 
an estate in lands when a Btranger has en¬ 
tered and abated after the death of the 
grandfather’s grandfather or of certain col¬ 
lateral relations. 3 Bla. Com. *188. 

Relationship ; affinity. Stat. 4 Hen. UI. 
cap. 8 ; 3 Bla. Com. 186 ; Co. Litt. 160 a. 

COST. The cost of an article pur¬ 
chased for exportation is the price paid, 
with all incidental charges paid at the 
place of exportation. 3 Wash. C. C. 493. 
Cost price is that actually paid for goods. 
18 N. Y. 337. See Actual Cost. 

COST-BOOK. In English Law. A 
book in which a number of adventurers 
who have obtained permission to work a 
lode and have agreed to share the enter¬ 
prise in certain proportions, enter the 
agreement and from time to time the re¬ 
ceipts and expenditures of the mine, the 
names of the shareholders, their respective 
accounts with the mine, and transfers of 
shares. These associations are called 
“Cost-book mining companies,” and are 
governed by the general law of partner¬ 
ship. Lindl, Partn. *147. 

COSTA RICA. A republic of Central 
America. The president is elected for four 


years. The single legislative chandler is 
elected for four years. The code of law is 
adopted from the Spanish code. 

COSTS. In Practice. The expenses 
incurred by the parties in the prosecution 
or defence of a suit at law. 

They are distinguished from fee* la being an al¬ 
lowance Co a flirty for expenses incurred in con¬ 
ducting his suit : whereas fees are n compensation 
to nn officer for services rendered la the progress of 
the cause. II S. A K. 248. 

No costs were recoverable by either plaintiff or 
(Jbfendant at common law. They were first given 
to plaintiff by :he statute of Gloucester, 0 Edw. I. 
e. 1, which has been substantially adopted in all the 
United S La tea. 

A party can in no case recover costa 
from his adversary unless lie can show some 
statute which gives him the right. 

Statutes which give costs are not to be 
extended beyond the letter, but are to be 
construed strictly ; 2 Stra. 1000, 10C9; 3 
Burr. 1287 ; 4 S. <fc R. 129; 1 Rich. 4. 

They do not extend to the government; 
and therefore when the United States, or 
one of the several states, is a party they 
neither pay nor receive costs, unless it be 
so expressly provided by statute ; 1 S. & R. 
505 ; 8 id. 151 ; 3 Cra. 73 ; 2 Wheat. 395; 12 
id. W6; 5 How. 20; 23 Ala. 579 ; 41 N. H. 
238 ; 2 Tyler 44 ; and in actions of a public 
nature, conducted solely for the public 
benefit, costs are rarely given against 
public officers; 94 111. 589; 41 Mich. 182; 
19 Wend. 50, This exemption is founded 
on the sovereign character of the state, 
which is subject to no process ; 3 BLa'. Com. 
400; Cowp. 360; 8 Pa. 153. The right of 
the state to costs on conviction in criminal 
cases is generally declared by statute. 

In many cases, the right to recover costs 
is made to depend, by statute, upon the 
amount of the verdict or judgment. Where 
there is such a provision, and the verdict is 
for less than the amount required by stat¬ 
ute to entitle the party to costs, the right to 
costs, in general, will depend upon the mode 
in which the verdict has been reduced below 
the sum specified in the act. In such cases, 
the general rule is that if the amount be re¬ 
duced by evidence of direct payment, the 
party shall lose his costs ; but if by set-off 
Dr other collateral defence he will be 
entitled to recover them; 2 Stra. 1911 ; 4 
Dougl. 448 ; 9 Moore, P. C. G23; 8 East 28, 
347 ; 2 Price 19 ; 1 Taunt. 00 ; 4 Bingh. ICO; 

1 Dali. 308, 457 ; 13 S. & R. 2S7 ; 16 id. 253; 

4 Pa. 830. 

When a case is dismissed for want of 
jurisdiction over the person, no costs are 
allowed to the defendant unless expressly 
given by statute. The difficulty in giving 
costs, in such case, is the want of power. 
If the case be not legally before the court, 
it has no more jurisdiction to award costs 
than it has tc grant relief ; 2 W. & M. 417; 

1 Wall. Jr. 187; 9 id. 650; 3 Sumn. 473; 
15 Mass. 221 ; 16 Pa. 200 ; 3 Litt. 332; 3 
N. H. 130 ; Wright, Ohio 417. 

In equity, the giving of costs is entirely 
discretionary, as well with respect to the 
period at which the court decides upon 
them as with respect to the parties to whom 
they are given. 

In the exercise of their discretion, courts 
of equity are generally governed by certain 
flxea principles which they have adopted 
on the subject of costs. It was the rule of 
the civil law that t rictus victori in expen- 
sis condemnatus est ; and this is the general 
rule adopted in courts of equity as well as 
in courts of law, at least to the extent of 
throwing it upon the failing party to show 
the existence of circumstances to displace 
the prima facie claim to costs given by 
success to the party who prevails ; 3 Dan. 
Ch. Pr. 1515. 

In patent cases in equity costs will not 
be allowed a plaintiff where some of the 
claims are withdrawn at the argument and 
some adjudged invalid, though others are 
sustained; 71 Fed. Rep. 686. 

An executor or administrator suing at 
law or in equity in his representative capac¬ 
ity is not personally liable to the opposite 
party for costs in case he is unsuccessful, 
if the litigation were carried on in good 
faith for the benefit of the estate ; 11 S. & 
R. 47 ; 15 id. 230 ; 23 Pa. 471. But the rule 
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is otherwise where vexatious litigation is 
caused by the executor or administrator, 
and where he has been guilty of fraud or 
misoonduct in relation to the suit; 5 Binn. 
138 ; 1 Wms. Exec. 451; 7 Pa. 136, 137. 

See Double Costs ; Treble Costs. Con¬ 
sult Brightly ; Leake; Merrifield; Sayer; 
Tidd. Costs; and the books of practice 
adapted to the laws of each state. 

See Legal Costs. 

COSTS OF THE DAY. Costs in¬ 
curred in preparing for trial on a particular 
day. Ad. Eq. 343. 

In English practice, costs are ordered to 
be paid by a plaintiff, who neglects to go 
to trial according to notice ; Mozley & w, 
Law Diet.; Lush, Pr. 496. 

COSTS DE ENCREMENTO (in 

creased costs, costs of increase). Costs 
adjudged by the court in addition to those 
assessed by the jury. 13 How. 372. 

The cost of the suit, etc., recovered originally 
under the statute of Gloucester Is said to be the 
orlgiD of costs de incremento; Bull. N. P. 328 a. 
Where the statute requires costs to be doubled io 
case of an unsuccessful appeal, costs dc incremento 
stand on the same footing as jury costs; 2 Stra 
10W; Taxied Costs. Costs were enrolled in England 
in the Lime of Dlackstone as increase of damages ; 
3 Bla. Com. 300. 

COTERELLI. Anciently, a kind of 
peasantry who were outlaws. Robbers. 
Blount. 

COTERELLUS. A cottager. 

Coterellun was distinguished from cotarixts in 
this, that the cotarius held by socage tenure, but 
the coterellu* held In mere villenage, and his per¬ 
son. Issue, and goods were held at the will of the 
lord. Cowel. 

COTLAND. Land held by a cottager, 
whether in socage or villenage. Cowel ; 
Blount. 

COTSETUS. A cottager or cottage- 
holder who held by servile tenure and was 
bound to do the work of the lord. Cowel. 

COTTAGE, COTTAGIUM. In Old 
English Law. A small house without 
any land belonging to it, whereof mention 
is made in stat. 4 Edw. I. 

But, by stat. 81 Elix. cap. 7, no man may build 
such cottage for habitation unless he lay unto it 
four acres of freehold land, except in market-towns, 
cities, or within a mile of the sea, or for the habita¬ 
tion of Laborers in mines, shepherds, foresters, 
sailors, etc. Twenty years' possession of cottage 
gives good title as against the lord ; BulL N. P. 103 
a, 104. By a grant of a cottage the curtilage will 
pass ; 4 Vin, Abr. 682. 

COTTIER TENANCY. A species of 
tenancy in Ireland, constituted by an agree¬ 
ment in writing, and subject to the follow¬ 
ing terms : That the tenement consist of a 
dwelling-house with not more than half an 
acre of land ; at a rental not exceeding 5 1. 
a year ; the tenancy to be for not more than 
a month at a time ; the landlord to keep 
the house in good repair. Landlord and 
Tenant Act (Ireland), 23 & 24 Viet. c. 154, 
s. 81. 

COUCH ANT. Lying down. Animals 
are said to have been levant and couchant 
when they have been upon another person's 
land, damage feasant, one night at least. 
3 Bla. Com. 9. 

COULISSE. In Paris, the curb market. 

Stand. Diet. 

COUNCIL (Lat. concilium, an assem¬ 
bly). The legislative body in the govern¬ 
ment of cities or boroughs. An advisory 
body selected to aid the executive. See 14 
Mass. 470; 3 Pick. 517 ; 4 id. 25. 

A governor's council is still retained In some of 
the states of the United States ; 70 Me. 070. It Is 
analogous in many respects to the privy council 
( 9 - v.), of the king of Great Britain ana of the 
governors of the British colonies, though of a much 
more limited range of duties. 

Common council is a term frequently ap- 
lied to the more numerous branch of the 
egislative bodies in cities. 

The British parliament is the common 
council of the whole realm. 

COUNCIL OF LAW REPORTING. 

bee Repoktinq, Council oy Law. 


COUNSEL. The counsellors who are 
associated in the management of a partic¬ 
ular cause, or who act as legal advisers in 
reference to any matter requiring legal 
knowledge and judgment. 

The term la used both as a singular and plural 
noun, to denote one or more ; though It Is perhaps 
more common, when speaking *of one of several 
counsellors concerned In the management of a case 
In court, to say that be is “ of counsel." 

Knowledge* A grand jury is sworn to 
keep secret “ the commonwealth's counsel , 
their fellows*, and their own.’ 4 

See Advise ; Counsel, Advise, or Assist. 

COUNSEL, ADVISE OR ASSIST. 

The words “counsel, advise or assist” were 
said to be words in appropriate use to 
describe tbe offense of a person who, not 
actually doing the felonious act, by his will 
contributes to or procures it done, and there¬ 
by becomes a principal or accessory. 95 Ky. 
361, 25 S. W. 59b. 

COUNSELLOR AT LAW. An of 

ficer in the supreme court of the United 
States, and in some other courts, who is 
employed by a party in a cause to conduct 
the same on its trial on his behalf. 

He differs from an attorney at law. 

In the supreme court of the United States, the 
two degrees of attorney and counsel were at first 
kept separate, and no person was permitted to 
practise in both capacities, but the present practice 
19 otherwise; Weeks, Att. 64. It is the duty of the 
counsel to draft or review and correct the special 

leadings, to manage the cause on trial, and, 

urlng the whole course of the Huit, to apply estab¬ 
lished principles of law to the exigencies of the 
case ; 1 Kent 807. In England the term “counsel " 
is applied to a barrister. 

Generally, in the courts of the various Bt&tes the 
same person performs the duties of counsellor and 
attorney at law. 

In New York, the rules established by 
the court of appeals, in September, 1877, 
provided for an examination and admission 
as a counsellor after two years’ practice as 
an attorney ; Throop's Code § 56. The dis¬ 
tinction is also preserved in New Jersey. 

In giving their advice to their clients, 
counsel have duties to perform to their 
clients, to the public and to themselves. 
In such cases they have thrown upon them 
something which they owe to their admin¬ 
istration of justice, as well as to the 
private interests of their employers. The 
interests propounded for them ought, in 
their own apprehension, to be just, or at 
least fairly disputable; and when such 
interests are propounded, they ought not 
to be pursued per fas et nefas; 1 Hagg. 
Adm. 222. An attorney and counsellor ii 
not an officer of the United States, lie is an 
officer of the court. His right to appear 
for suitors and to argue causes is not a mere 
indulgence, revocable at the pleasure of the 
court, or at the command of the legislature. 
It is a right of which he can be deprived 
only by the judgment of the court, for 
moral or professional delinquency; Kxparte 
Garland, 4 Wall. 333. 

See Attorney at Law; Privilege; 
Confidential Communications; Disbar¬ 
ment of Attorneys. 

COUNT (Ft. comte ; from the Latin 
comes). An earl. 

It gave way as a distinct title to the Saxon ear!' 
but was retained in countess, viscount, and as the 
of county. Terms* de la ley ,* 1 Bla. Com. 896. 
See Combs. 

In Pleading (Fr. conte, a narrative). 
The plaintiffs statement of hia cause of 
action. 

This word, derived from the French conte , a nar¬ 
rative, is in our old law-books used synonymously 
with declaration ; but practice has introduced the 
following distinction. When the plaintiff's com¬ 
plaint embraces only a singlecause of action, and he 
makes only one statement of It, that statement is 
called, indifferently, a declaration or count; though 
the former is tbe more usual term. But when the 
suit embraces two or more causes of action (each of 
which, of course, requires a different statement), 
or when the plaiutiff makes two or more different 
statements of one and the same cause of action, 
each several statement Is called a count, and all of 
them, collectively, constitute the declaration. In 
all however. In which there are two or more 

oounts, whether there is actually but one cause of 
Action or several, each count purports, upon the 
face of it, to disclose a distinct right of action, un¬ 
connected with that stated in any of the other 
counts. 


One object proposed in inserting two or 
more counts in one declaration when there 
is in fact but one cause of action, is, in 
some cases, to guard against the danger of 
an insufficient statement of the cause, where 
a doubt exists as to the legal sufficiency of 
one or another of two different modes of 
declaring; but the more usual end proposed 
in inserting more than one count in such 
case is to accommodate the statement to 
tbe cause, as far as may be, to the possible 
state of the proof to be exhibited on trial, 
or to guard, if possible, against the hazard 
of tlie proofs varying materially from the 
statement of the cause of action ; so that, 
if one or more of several counts be not 
adapted to the evidence, some other of them 
may be so; Gould, PI. c. 4, ss. 2.3,4 ; Steph. 
PI. 2GG; Docttina Plac. 178; 8 Com. Dig. 
291 ; Dane, Abr. Index. In real actions, the 
declaration is usually called a count; Steph. 
PI. 29. See Common Counts. 

COUNT AND COUNT-OUT. These 
words refer to the count of the house of 
commons by the speaker. Forty members, 
including the speaker, are required to consti¬ 
tute a quorum. Each day alter parliament 
is opened, the speaker counts the house. 
If forty members are not present he waits 
till four o'clock, and then counts the house 
again. If forty members are not then 
present, he at once adjourns it to the follow¬ 
ing meeting day. May, Pari. Prac. 219. 

COUNT BUR CONSE88IT SOL- 
VERE. A claim based upon a promise to 
pay. This is a count which was in use in the 
Mayor’s Court, London, for centuries before 
the first* Common Law Procedure Act. 
Under this count the plaiutiff can sue for any 
liquidated demand, such as money received 
to the use of the plaintiff, or money due to 
him for work and labor done, goods sold, on 
an account stated, or under a bill of exchange, 
promissory note, etc.; but not for money due 
under a covenant. 2 Odgere, Common Law, 
1037. 

COUNTER (spelled, also, Compter). 
The name of two prisons formerly standing 
in London, but now demolished. They 
were the Poultry Counter and Wood Street 
Counter. Cowel; Whieh. L. D.; Coko, 4th 
Lost. 248. 

COUNTER AFFIDAVIT. An affida¬ 
vit made in opposition to one already made. 
This is allowed in the preliminary examina¬ 
tion of some cases. 

COUNTER-BOND. A bond to indem¬ 
nify. 2 Leon. 90. 

COUNTER-CLAIM. A liberal prac¬ 
tice introduced by tlie reformed codes of 
procedure in many of the United States, 
and comprehending Recoupment and Set¬ 
off, q. v., though broader than either. 

The New York code thus defines it: 


The counter-claim must tend. In gome way, to 
diminish or defeat the plaintiff's recovery, and must 
be one of the following causes of action against tbe 
plaintiff, or, In a proper cose, against the person 
whom he represents, and in favor of the defendant, 
or of one or more defendants, between whom and 
the plaintiff a separate judgment may be had In the 
action 

1. A cause of action arising out of the contract or 
transaction, set forth In the complaint as tlie founda¬ 
tion of tbe plaintiff's claim, or connected with the 
subject of the action. 

2. In an action on contract, any other cause of ao- 
tlon on contract existing at the commencement of 
the action. N. Y. Code, 1889, f 001. See 21 N. Y. 
191 : 61 id. W ; 67 id. 48 ; 77 id. 282 ; 78 Id. 826 ; 76 
id. 676; 80 id. OK ; 87 id. 660 ; 21 Hun 840 ; 8 How. Pr. 
122, 886 :18 id. SJ0; 85 Wls. 618; 68 N, C, 896 ; 66 Ind. 
468 ; 26 Minn. 810. 


As Cross Action. A “counter-claim” is 
substantially a cross action by the defendant 
against the plaintiff growing out of or con¬ 
nected with the subject matter of the action. 
It is allowed in order that the whole contro 
versy between the parties may be determined 
in one action, ana it may be relied upon 
wherever an action could be brought by the 
defendant for the same cause. In an action 
for an assault and battery the defendant 
may be the party most aggrieved, and the 
one that is actually entitled to relief. If so, 
he could maintain an action against the 
plaintiff, and, having been sued by him, has 
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a right to wi'k redress against him by his 
crew action in the form of a counter-claim. 
109 Ky. 645. 60 iv W. 497 ; 2 Met. (Ky.) 340. 


ODO NTEB-La'i'tEB. An agreement 
to recovery where property haa been passed 
by absolute deed with the intention that it 
shall serve as security only. A defeasance 
by a separate instrument. 11 Pet. 851. 

COUNTER-SECURITY. Security 

given to one who haa become security for 
another, the condition of which is, that if 
the one who first became surety shall be 
damnified, the one who gives the counter- 
security will indemnify him. 

COUNTERFEIT, In Criminal Law 
To make something false in the semblance 
of that which is true. It always implies z 
fraudulent intent. It refers usually to imi¬ 
tations of coin or paper money. See Vin. 
Abr. Counterfeit; K. M. Charlt. 151; 1 Ohio 
185; Forgery. 

COUNTERMAND. A change or re¬ 
calling of ordere previously given. 

Express countermand takes place when 
contrary orders are given and a revocation 
of the prior orders is made. 

implied countermand takes place when a 
new order is given which is inconsistent 
with the former order, 

When a command or order has been 
given, and property delivered, by which a 
right vests in a third person, the party giv¬ 
ing the order cannot countermand it. For 
example, if a debtor should deliver to A a 
sum of money to be paid to B, his creditor, 

B haa a vested right in the money, and, 
unless he abandon that right and refuse to 
take the money, the debtor cannot recover 
it from A. 1 Rolle, Abr. 32, pi. 13; Yelv. 
164; Styles 296. See 3 Co. 26 6 ; 2 Ventr. 
298; 10*Mod. 432; Vin. Abr. Countermand 
(A, 1), Bailment (D); 9 East 49 ; Bac. Abr. 
Bailment (D); Com. Dig. Attorney (B, 9), 
(C, 8); Dane, Abr. Countermand. 

COUNTERPART. Formerly, each 
party to an indenture executed a separate 
deed: that part which wusexecuted by the 
grantor was called the original, and the rest 
the counterparts. It is now usual for all 
the parties to execute every part; and this 
makes them all originals. 2 Bla. Com. 296. 

In granting lots subject to a ground-rent 
reserved to tlie grantor, both parties exe¬ 
cute the deeds, of which there are two 
copies: although both are original, one of 
them is sometimes called the counterpart. 
See 12 Vin. Abr. 104; Dane, Abr. Index; 

7 Com. Dig. 443 ; Merlin, Rep. Double Ecrit. 

COUNTERPLEA. In Pleading. 
A plea to some matter Incidental to the 
mam object of the suit, and out of the di¬ 
rect line of pleadings. Steph. PL, Andr. ed. 
165 ; 2 Wms. Saund. 45 h. Thus, counter- 
plea of oyer is the defendant’s allegations 
why oyer of an instrument should not be 
granted. Counterplea of aid prayer is the 
demandant’s allegation why the vouchee 
of the tenant in a real action, or a stranger 
who asks to come in to defend his right, 
shoald not be admitted. Counterplea of 
wucher is the allegation of the vouchee in 
avoidance of the warranty after admission 
to plead. Counterpleas are of rare occur¬ 
rence. Termee de la Leif; Doctrina Plac. 
300; Com. Dig. Voucher (B, 1,2); Dane, Abr. 

COUNTERSIGN. The word “coun¬ 
tersign” means “to 6ign in addition to the 
signature of a principal or superior in order 
to attest the authenticity of a writing ” 
146 Ky. 181, 142 8. W. 225. 

COUNTOR, COUNTER or COUN¬ 
TOUR. In old English practice, an 

advocate or professional pleader, a term 
anplipd in old books to serjeants at law {q. v.) t 
e metimes called serjeanl counters. Synony- 
m us with the old term narrator (o. ji.) 
Burrill. 

COUNTRY. A word often used in 
pleading and practice. Usually signifies 
a or . the inhabitants of a district from 

which a jury is to be summoned. 8 Bla. 
Com. 849 ; 4 id. 849; Steph. PL 78, 78, 280. 

Id the absence of some qualifying phrase 


the word “country" in the revenue laws of 
the United States embraces all provinces of 
a state, no matter how widely separated. 
221 U S. 650. 

In ( 20 Immigration Act of 1917, the term 
“country" is used to designate, in general 
terms, the state which, at the time of 
deportation, includes the place from which 
the alien came. 264 U. S. 136. 

COUNTY. One of the civil divisions 
of a country for judicial and political pur¬ 
poses. 1 Bla Com. 118. Etymologically, 
it denotes that portion of the country under 
the immediate government of a count. 1 
Bla. Cool. 116 . 

The United States ,vre generally divided 
into counties. Counties are, in many of 
the states, divided into townships or towns. 
In the New England States, however, towns 
are the basis of all civil divisions, and the 
counties are rather to be considered as 
aggregates of towns, so far as their origin 
is concerned. In Pennsylvania, the state 
was originally divided into three counties 
by William Penn. See Proud’s Hist. Pa. 
234 ; 2 id. 258. 

In some states, a county is considered a 
corporation ; 1 Ill. 115 ; in others, it is held 
a quasi corporation ; 16 Mass. 87 ; 9 Me. 88 ; 

8 Johns. 885 ; 3 Munf. 102. In regard to 
the division of oountiee, see 6 J. J. Marsh. 
147 ; 4 Halst. 857; 9 Cow. 640 ; 89 Pa. 419 ; 

8 Baxt. 74, 141; 100 U. 8. 648; 83 Ark. 
191, 497; 5 Heisk. 294. A county may be 
required by act of legislature to build a 
public work outside the country limits, 
where it is of special interest to the people 
the county ; 104 Mass. 286 ; 50 Ma. 245. 
Die terms "county ’* and "people of the 
county n are, or may be, used interchange¬ 
ably ; 58 Mo. 175. 

In the English law, this word signifies 
the same as shire, —county being derived 
from the French, and shire from the Sax¬ 
on. Both these words signify a circuit or 
portion of the realm into which the whole 
land is divided, for the better government 
thereof and the more easy administration 
of justice. There is no part of England that 
is not within some county; and the shire- 
reeve {sheriff) was the governor of the 
province, under the comes, earl, or count. 
See Corporation Counties. 

CO UN T Y COMMISSIONERS. Cer¬ 
tain officers generally intrusted with the 
•superintendence of the collection of the 
county taxes and the disbursements made 
for the county. They are invested by the 
local laws with various powers. In some of 
the states they are called supervisors. 

COUNTY CORPORATE. A city 
or town, with more or less territory an¬ 
nexed constituting a county by itself. 1 Bla. 
Com. 120. Sometliing similar to this exists 
in thi9 country ia regard to Philadelphia, 
New York, and Boston. 8ee 4 Mo. App. 
347. They differ in no material points from 
other counties. 

COUNTY COUNCIL. In England. 

A n elective body created in 1888, by the Local 
Government Act, for each of the sixty-two 
aJministrjktive counties, to take over the ad¬ 
ministrative business which up to then had 
been transacted by the justices in quarter 
sessions. Byrne's L. Diet. See Justice or 
the Peace ; Clerk of thf. Peace ; Quarter 
Sessions; Court of the General Quarter 
Sessions of the Peace. 

COUNT’Y COURT. In English 
Law. Tribunals of limited jurisdiction, 
which as now existing were originally es¬ 
tablished under the stat. 9 & 10 Viet. c. 95. 

They had at their institution jurisdiction of actions 
for the recovery of debts, damages, and demands, 
legacies, and balances of partuerahlp accounts 
where the sum sued for did not exceed twenty 
pounds. It has since been much extended, especially 
in cases where the parties gave assent In writing. 
See 8 Bla. Com. 85. They are now regulated by stat. 
61 A 68 Vlct. (1888) c. 48. 

Tribunals of limited jurisdiction in th 
county of Middlesex, established under th 
statute 22 Geo. H. c. 88. 

County courts were held in En gland fron 
the earliest times and were of great impoi 


t&noe; Laws of Edward the Elder, A. d. 
901-924. The origin of these courts, among 
the most ancient in England, is somewhat 
obscure, being ascribed Dy some writers to 
the reigning Edgar. This, however, being 
conjectural, serves to fix the earliest pos¬ 
sible date. It is clear that William the 
Conqueror confirmed the ancient jurisdic¬ 
tion of these courts. They were held under 
the presidency of the sheriff once in every 
month. They hod jurisdiction in civil, 
criminal, and ecclesiastical causes, the sher¬ 
iff associating with himself a bishop or 
an archdeacon, if necessary, or other eccle* 
siastio or learned person to aid him. He 
also heard cases in the nature of appeals 
from the Hundred, Lathe, and Tntliing 
courts. The judges were the freeholders 
of the county, summoned by the sheriff, 
and were called sectatores or suitors of the 
court. They decided all cases of law and 
fact, the sheriff not being, for that purpose, 
a judge. Probably their judgment was not 
required to be unanimous. Inderwick, The 
King's Peace. “ And so is the county court 
holden to this day.” Coko, 4th Inst. 259. 
In some cases an appeal lay to the king. 
See, generally, 8 8teph. Com. 452; 3 Bla. 
Com. 83 ; 1 PolL & Maitl. 515, 521. 

In American Law. Courts ia many 
of the 6tates of' the United States and in 
Canada, of widely varying powers. 

Court of County. The expressions 
“county court" and “court of county” are 
convertible terms, and are used as descrip¬ 
tive of the county court as distinguished from 
other courts. Sneed (Ky.) 183. 

COUNTY AND HUNDRED 
COURTB. See Coumunal Courts ; 
Hundred Court. 

COUNTY JUDGE. The “county 
judge" is a constitutional officer. 138 Ky. 
238, 127 8. W. 785. 

COUNTY PALATINE. A county 
possessing certain peculiar privileges. 

The owners of such oountiee hare kingly powers 
within their jurisdictions, as the pardoning crimes, 
issuing writs, etc. These counties have either 
passed Into the of the crown, or bare lost 

their peculiar privileges to a great degree. 1 Bla, 
Com. 117; 4 id. 431. The name Is derived from 
palaiium (palace), fod was applied because the 
earls anciently had palaces ana maintained regal 
state. Cowel; BpeL ; 1 Bla. Com. 117. See Courts 
or tbs Commas Palatixx. 

COUNTY SEAT. The words “countv 
scat" are used to designate the town in which 
the court-house is situated, because the com¬ 
parison is to be made between the larger 
town and the smaller town at which the 
county buildingB are located. 68 S. W. 298. 

COUNTY SESSIONS, In England, 
the Court of General Quarter Sessions of 
the Peace held in every county once in 
every quarter of a year. Mozley & W. 
Law Diet. 

COUPLED WITH AN INTEREST. 

The phrase “coupled with an interest," in 
connection with a power of attorney, does 
not mean an interest in the exercise of the 
power, but an interest in the property on 
which the power is to operate. 203 U. 8.120. 

COUPONS. Those parts of a commer¬ 
cial instrument which are to be cut, and 
’ which are evidence of something connected 
with the oontract mentioned in the instru¬ 
ment. They are generally attached to 
bonds or certificates of loan, where the in¬ 
terest is payable at particular periods, and, 
when the interest is paid, they are cut off 
and delivered to the payor. In England, 
they are known as warrants or dividend 
warrants , and the securities to which they 
belong, debentures. 18 C. B. 872. In the 
United States they have been decided to be 
negotiable instruments, if payable to bearer 
or order, upon which suit may be brought 
though detached from the bond ; 63 Ind. 
191; 44 Pa. 68; 21 How. 529 ; 109 Mass. 88; 
22 Gratt. 883 ; 14 WalL 283 ; 20 Wall. 588 ; 
106 U. 8. 689; Jones, R. R. Sec. § 320 ; 48 
Me. 282; 22 Am. Rep. 815 ; 82 N. C. 882 ; 
13 S. C. 200. Otherwise, in 1 Biss. 105, if 
the bond to which the coupons were at- 
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tached was not negotiable ; see 43 Me. 232 ; 
and otherwise if not payable to bearer or 
order; 66 N. Y. 14; Bee 26 Conn. 121. In 
England the question has not been directly 
decided, but it has been held that they are 
not promissory notes, and therefore do not 
require a stamp; 13 C. B. 373. Dividend 
warrants of the Bank of England made 
payable to a particular person, but not con¬ 
taining words of transfer, were held not to 
be negotiable, notwitlistanding they had 
been so by custom for sixty years ; 9 Q. B. 
396. A purchaser of overdue coupons takes 
only the title of his vendor ; 18 Gratt. 750; 

1 Hughes 410. Negotiable coupons are en¬ 
titled to days of grace ; 66 N. x. 14; Jones, 
R. R. Sec. § 326; contra, 18 Gratt. 773 ; 2 
Dan. Neg. Instr., 8d ed. § 1490 a. 

Interest on coupons may be recovered in 
a suit on the coupons ; 44 Pa. 75 ; 8 McLean 
472 ; 92 U, S. 502'96 id. 51; 57 N. H. 397 ; 
65 N. C. 234 ; 41 Barb. 9 ; 4 A. & E. Encyc. 
of Law 439. The rate of interest provided 
for in the bond continues on the coupon till 
it is merged in judgment; 96 U. S. 51; 112 
Mass. 53; 2 Nev. 199; 25 Ohio St. C21 ; 
contra , 22 How. 118 ; 32 Md. 501 ; 10 R. I. 
223. See Jones, R. R. Sec. § 33C. A suit 
on the coupon is not barred by the Statute 
of Limitations unless a suit on the bond 
would bo barred ; 14 Wall. 282 ; otherwise, 
when the coupons have passed into the 
hands of the party who does not hold the 
bonds; 20 Wall. 583. As to practice in 
actions on coupons, see 9 Wall. 477. 

See Jones, Railroad Securities ; Clemen 9 , 
Corporate Securities; Cavanaugh, Money 
Securities; Daniel, Negotiable Instruments. 

COUR DE CASSATION. In French 
Law. The supreme judicial tribunal and 
court of final resort, established 1790, under 
the title of Tribunal de Cassation; it re¬ 
ceived its present name 1802. It is com¬ 
posed of forty-nine counsellors and judges, 
including a first president and three presi¬ 
dents of chamber, an attorney-general and 
Bix advocates-general, one heaS registrar 
and four deputy registrars appointed by the 
head registrar, ana a certain number of 
ushers. Jones, French Bar 22; Guyot, 
R4p. Univ. 

The jurisdiction of the court is only on 
error shown in the proceedings of the lower 
courts in matters of law, taking the facts 
as found by the lower courts. 

COURSE. The direction of a line with 
reference to a meridian. 

Where there are no monuments, the land 
is usually described by courses and dis¬ 
tances and those mentioned in the patent 
or deed will fix the boundaries. But when 
the lines are actually marked, they must 
be adhered to though they vary from the 
course mentioned in the deeds. See Boun¬ 
dary. 

COURSE OF EMPLOYMENT. The 

term “course of employment" is not suscep¬ 
tible of accurate definition, since what acts 
are within the scope of the servant's employ¬ 
ment so as to render the master liable there¬ 
for must be gathered from the surrounding 
circumstances, the master's liability depend¬ 
ing upon his consent, express or implied, 
to the servant’s acts. 130 Ky. 380, 113 3. W. 
429 

COURSE OF TRADE. What is 
usually done in the management of trade 
or business. A statute exempting from 
distress property deposits! witn a tavern- 
keeper “ in the usual course of business," 
only includes property deposited by a guest 
for safekeeping ; 5 BLackf. 489. Carriages 
used for carry mg the band and performers 
of a circus in a street parade, are not car¬ 
riages “used solely for the conveyance of 
any goods or burdens in the course of 
trade ; ” L. R. 9 Exch. 25. 

Men are presumed to act for their own 
Interest, and to pursue the way usually 
adopted by men generally : hence it is pre¬ 
sumed in law that men in their actions will 
pursue the usual course of trade. 

COURSE OF THE VOYAGE. By 
this term is understood the regular and cus¬ 
tomary track, if such there be, which a ship 


takes in going from one port to another, 
and the shortest way. Marsh. Ins. 185; 
Phill. Ins. 981. 

COURT (Fr. cour, Dutch, fcoerf, & yard). 
In Practice. A body in the government 
to which tho public administration of jus¬ 
tice is delegat ed. 

The presence of & sufficient number of 
the members of such a body regularly con¬ 
vened in an authorized place at an ap¬ 
pointed time, engaged In the full and reg¬ 
ular performance of Its functions. 20 Ala.- 
446 ; 20 Ark. 77. 

The place where justice is judicially ad¬ 
ministered. Co. LitL 58 a; 3 Bla. Com. 
23,25. See 45 la. 501. 

The judge or judges themselves, when 
duly convened. 

The term Is used In all the above senses, though 
but infrequently in the third sense given. The ap¬ 
plication of the term—which originally denoted the 
place of assembling—to denote the assemblage, 
strikingly resembles the similar application ofthe 
Latin term curia (If, Indeed, it be not a mere trans¬ 
lation), and Is readily explained by the fact that 
the earlier courts were merely assemblages, lu 
the court-yard of the baron or of the king him¬ 
self, of those who were qualified and whose duty It 
was so to appear at stated times or upon summons. 
Traces of this usage and constitution of courts still 
remain in the courts baron, the various courts for 
the trial of Impeachments In England and the 
United States, and in the control exercised by the 
parliament or England and the legislatures of the 
various states of the United States over the organ¬ 
ization of courts of Justice, as constituted In modern 
times. Indeed, the English parliament is still the 
High Court of Parliament , aDd in Massachusetts 
the united legislative bodies are entitled, as they 
(and the body to which they succeeded) have been 
from time immemorial, the General Court. 

In England, however, and in those states of the 
United States which existed aa colonies prior to the 
revolution, most of these judicial functions were 
early transferred to bodies of a compacter organiza¬ 
tion, whose sole function was the public adminis¬ 
tration of justice. The power of Impeachment of 
various high officers, however, is still retained by 
the legislative bodies both In England and the 
United States, and is, perhaps, the only judicial 
function which has ever been exercised by the leg¬ 
islative bodies in the newer states of the United 
States. These more compact bodies are the courts , 
as the term Is used In its modern acceptance. 

The one common and essential feature In all 
courts la a judge or judges—so essential, Indeed, 
that they are even called the court, as distinguished 
from the accessory and subordinate officers ; 8 Ind. 
280; 53 Mo. 178 ; see 10 Vt. 478. Courts of record are 
also provided with a recording officer, variously 
known as clerk, prothonotary, register, etc. : while 
In all courts there are counsellors, attorneys, or 
similar officers recognized as peculiarly suitable 
persons to represent the parties actually concerned 
In the causes, who are considered as officers of the 
court and assistants of the judges, together with a 
variety of ministerial officers, such as sheriffs, con¬ 
stables. bailiffs, tipstaves, criers, etc. For a con¬ 
sideration of the functions of the various members 
of a court, see the various appropriate titles, as 
Jury, Shari ft, etc. 

The word “court" refers to the court in 
which an action or proceeding is pending, 
or may be brought; and the words “judge," 
“justice,” “clerk," refer to officers of such 
court. Section 732, subsection 12, Civil 
Code of Kentucky. 

Courts are said to belong to one or more 
of the following classes, according to the 
nature and extent of their jurisdiction, their 
forms of proceeding, or the principles upon 
which they administer justice, viz. :— 

Admiralty. See Admirality. 

Appellate, which take cognizance of 
causes removed from another court by 
appeal or writ of error. See Appeal ; 
Appellate Jurisdiction ; Division of 
Opinion. 

Civil , which redress private wrongs. 
See Jurisdiction. 

Criminal, which redress public wrongs, 
that is, crimes or misdemeanors. 

Ecclesiastical . See E cole 81 astical 
Courts. 

Of equity, which administer justice ac¬ 
cording to the principles of equity. See 
Equity ; Court of Equity ; Court of 
Chancery. 

Of general jurisdiction, which have cogni¬ 
zance of and may determine causes various 
in their nature. 

Inferior , which axe subordinate to other 
courts. 18 Ala. 521; also, those of a very 
Limited jurisdiction. 

Of law, which administer justice ac¬ 
cording to the principles of the common 
law. 

Of limited or special jurisdiction, which 
can take cognizance of a few specified 


matters only. 

Local , which have jurisdiction of cause* 
occurring in certain places only, usually 
the limits of a town or borough, or, in Eng* 
land, of a barony. 

Martial. Bee Court-Martial. 


Not of record, those which are not conrts 
of record. 

Of original jurisdiction, which have juris¬ 
diction of causes in the first instance. 
See Jurisdiction. 

Of record. See Court of Record. 

Superior , which are those of immediate 
jurisdiction between the inferior and su¬ 
preme courts; also, those of controlling a b 
distinguished from those of subordinate 
jurisdiction. 4 Bosw. 547. In Pennsyl¬ 
vania a court created in 1895, having juris¬ 
diction of appeals from the lower courts 
in certain cases of lesser magnitude. In 
some states, as Delaware, the nisi prius 
court of first instance for civil cases in 


the county or other primary judicial dis¬ 
trict. 

Supreme, which possess the highest and 
controlling jurisdiction; also, in some 
states, a court of higher jurisdiction than 
the superior courts, though not the court 
of final resort. 


Within the United States. The words 
“every court within the United States" 
include the courts of the Disviot of Colum¬ 
bia. 220 U. S. 551 ; § 905 ltcv. St at. 

See Communal Courts ; 1* f.udal Courts ; 
Franchise Courts; Manorial Courts; 
Every Court of the United States. Last 
Resort; Levy Court; Local Court; Muni¬ 
cipal Court; Supreme Court of the 
United Stater; I,art Court ; Court of 
.Record ; also various titles following. 


COURT OF ADMIRALTY. See 

Admiralty ; United States Courts. 

COURT OF ANCIENT DEMESNE’ 
In English Law. A court of peculiar 
constitution, held by a bailiff appointed by 
the king, in which alone the tenants of the 
king’s demesne could be impleaded. 2 
Burr, 1040; 1 Spence, Eq. Jur. 100; 2 Bla. 
Com. 99 ; 1 Report Eng. Real Prop. Comm. 
28, 29; 1 Stepli. Com. 224 ; 1 Poll. & Maitl. 
387; 3 & 4 WilL IV. c. 74, §§ 4, 5, 0. 


COURT OF APPEAL. The full 
title of the Court of Appeal iB His Majesty’s 
Court of Appeal; but tne customary title is 
recognized by the Interpretation Act, 1889, 
s. 12. The court consists of the Lord Chan¬ 
cellor, the Lord Chief Justice, the Master 
of the Rolls, five ordinary judges entitled 
“Lords Justices of Appeal,” the President 
of the Probate, Divorce and Admiralty 
Division, and every person who has held 
l he office of Lord Chancellor. The Lord 
Chancellor is ex-officio the president of the 
court. Byrne. Sec Courts of England. 


COURT OF APPEAL, HER MAJ¬ 
ESTY’S. In England, one of the two sec¬ 
tion of the supreme court of judicature, 
established by the Judicature Acta of 1873 
and 1875 ( q. v.). 

COURT OF APP EAL S. In Amer¬ 
ican Law. An appellate tribunal which, 
in Kentucky, Maryland, and New York, is 
the court or last resort. In Delaware and 
New Jersey, it is known as the court of 
errors and appeals; in Virginia and West 
Virginia, the supreme court of appeals ; in 
Texas there is a court of civil appeals, and 
in Illinois, Indiana, Missouri, Pennsylvania, 
and the United States there are appellate 
courts sitting in judicial districts, all of 
which are inferior to the supreme court. 


COURT OF APPRAISERS OF 
THE UNITED STATES. Nine gen¬ 
eral appraisers are appointed by the pres¬ 
ident of the United States with the advice 
and consent of the senate, who are em¬ 
ployed at such ports as the secretary of the 
treasury shall from time to time direct, 
who supervise such appraisements and clas¬ 
sification for duties as may be deemed 
needful to secure uniform appraisements at 
the several ports; U. S. Rev. Stnt. 1 Supp. 
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8 li At port* where there is no appraiser, 
{he dutiable value of imported merchandise 
is determined by the customs officer to 
whom is committed the es tim ation and 
collection Of duties, A board of three gen- 
eral appraisers is stationed at New York, to 
the decision of which the collector or im¬ 
porter mar appeal, if dissatisfied with the 
decision ofr the general appraiser, provided, 
that the owner, importer, consignee, or 
ageut shall give notice to the collector in 
writing within two days after the decision 
of the general appraiser ; § 12. A further 
right of appeal is granted from the decision 
of t he collector as to the amount of duties 
to be collected upon imported merchandise, 
bv giving notice to the collector in writing 
a?ter payment of charges, setting forth 
distinctly and specifically the reasons for 
the objection thereto, which notice, pay¬ 
ment, and invoice, and all papers and ex¬ 
hibits connected therewith, the collector 
transmits to the board of appraisers at New 
York or to a board of any three general 
appraisers who may be appointed by the 
secretary of the treasury. Should the 
owner, importer, consignee, or agent be 
dissatisfied with the decision of this board 
of appraisers, they may, within thirty days 
after such decision, apply to the circuit 
court of the United States, within the dis¬ 
trict in which the matter arises, for a 
review of the questions of law and of fact 
involved in the decision. And there is a 
further right of appeal to the supreme 
court of the Unitea States whenever the 
attomev-general shall apply for it within 
thirty days. See Act June 10, 1890, U. S. 
Bev/Stat. 1 Supp. p. 744 

COURT OP ARBITRATION OP 
THE CHAMBER OP COMMERCE 
OF NEW YORK. Organized in 1874, 
for the settlement of controversies of a 
mercantile nature in the city of New York. 
Where all the parties are regular members 
of the chamber of commerce, either may 
su mm on the opposite party before this 
court. Other parties may voluntarily sub¬ 
mit to its decision such questions arising 
in the port of New York. An official arbi¬ 
trator presides, bnt others may be named 
by the parties to sit with him, and counsel 
may be employed. The decision of this 
court is final, and is in the form of an 
award by the arbitrator. N. Y. Laws, 
1874, c. 278, and 1875, c. 495. 

COURT OP ARCHDEACON. The 
most inferior of the English ecclesiastical 
courts, from which an appeal generally lies 
to that of the bishop. 9 Bla. Com. 64; 8 
Steph. Com. 305. 

COURT OP ARCHES (L. Lat. curia 
dt arcutnu). In English Ecclesiastical 
law. A court of appeal, and of original 
jurisdiction. 

The mast ancient consistory court belonging to 
the archbishop of Canterbury for the trial of splr* 
itnftl mnf i the judge of which is ceiled the dean 
of the arthes, because he anciently held his court In 
the church of 8t. Mary le Bow (Saneta Maria dt 
arcuhus,—literally, “St. Mary of arches ”), so named 
from the style of tte steeple, which le raised upon 
pillar* built archwise, like so many bent bows. 
Termes de la Ley. It Is now held, as are the 
other spiritual courts, in the hell belonging to the 
College of Civilians, commonly called Doctor's* 
Commons 

Its proper jurisdiction is only over the 
thirteen peculiar parishes belonging to the 
archbishop in London ; but, the office of 
dean of the arches having been for & long 
time united with that of the archbishop? 
principal official, the judge of the arches, 
in right of such added office, receives and 
determines appeals from the sentences of 
all inferior ecclesiastical courts within the 
province. 3 Bla. Com. 64*; 8 Steph. Com. 
806; Whart. Law Diet. Arches Court. Many 
suits are also brought before him as original 
judge, the cognizance of which properly 
belongs to inferior jurisdictions within the 
province, but in respect of which the in¬ 
ferior judge has waived his jurisdiction 
under a certain form of proceeding known 
in the common law by the denomination of 
letters of request. 3 Steph. Com. 806; 2 
Cliitty, Gen. Pr. 499 ; 2 Add. Eccl. 400. 

From the court of arches an appeal for¬ 


merly lay to the pope, and afterwards, by 
statute 25 Hen. VIII. c. 19, to the king in 
chancery (that is, to a court of delegates 
appointed under the king’s great seal), as 
supreme head of the English church, but 
now, by 2 dt 8 WilL IV. c. 92, and 8 & 4 
Will. IV. c. 41, to the judicial coramitteeof 
the privy council; 8 Bla. Com. 65 ; 8 Steph. 
Com. 306. 

A suit is commenced in the ecclesiastical 
court by citing the defendant to appear, 
and exhibiting a libel containing the com¬ 
plaint against him, to which he answers. 
Proofs are then adduced, and the judge 
pronounces a decree upon hearing the argu¬ 
ments of advocates, which is then earned 
into effect. 

Consult Burn, Humphrey, Phill., Smith, 
Eccl. Law; Brett. Com. book xii.; Reeve, 
Eng. Law; 3 Bla. Com. 65; 3Steph. Com. 306. 

COURT OP ASSISTANTS. A New 

England colonial court of supreme jurisdic¬ 
tion. Stand. Diet. 

COURTS OP ASSIZE AND NISI 
FRIUS. Tn En glish Taw. Courts com¬ 
posed of two or more commissioners, called 
Judges of assize (or of assize and ntnpritM), 
who are twice in every year sent Dy the 
queen’s special commission on circuit# all 
round the kingdom, to try, by a jury of the 
respective counties, the truth of such mat¬ 
ters of fact as are then under dispute in 
the courts of Westminster Hall; there 
being, however, as to London and Middle¬ 
sex, this exception, that, instead of their 
being comprised within any circuit, courts 
of nisi priu& are held there for the same 
purpose, in and after every term, at what 
sure called the London and Westminster 
sittings. 

These judges of assize came Into use Id the room 
of the ancient justices In eyre (iusticiarii in itinere), 
who were regularly established If not first ap¬ 
pointed, by the Parliament of Northampton, a. d. 
1179(22 Hen. II ), (the first of these of whom we 
have any record, were appointed In 1170), with a 
delegated power from the king's great court or 
aula repti, being looked upon as members thereof ; 
though the present justices of assize and nisiprius 
are more Immediately derived from the staL 
Westm. 2,18 Edw. I. c. 80, and coualst principally of 
the judgee of the superior courts of common law, 
being assigned by that statute out of the k log's 
sworn Justices, associating to-themselves one or two 
discreet knights of each county. By stat. 27 Edw. 
La4(explainedby 12 Edw. II. c. 8), assizes and In- 

? [uests are allowed to be taken before aoy one 
ustiee of the court in which the plea is brought, 
associating with him one knight or other approved 
man of the county: by stat. 14 Edw. III. c. 16, in¬ 
quests of nisi nriuj may be taken before any justice 
of cither bench (though the plea be not depending 
tn his own court), or before the chief baron of the 
exchequer. If he be a man of the law, or, otherwise, 
before the justices of assize, so that one of such 
Justices be a Judge of the king’s bench or common 
pleas, or -the king’s sergeant sworn; and, Anally, 
by 2 & 8 Viet. c. 22, all justices of assize may, on 
their respective circuits, try causes pending in the 
court of exchequer, without issuing (as it had till 
then been considered necessary to do) a separate 
commission from the exchequer for that purpose. 
8 Steph. Com. 852 ; 8 Bla. Com. 67, 66. 

There are eight circuits (formerly seven), 
viz.: the Home, Midland, Norfolk, Oxford, 
Northern, Western, North Wales, and South 
Wales. A general commission was issuod 
twice a year to the judges mentioned 
(of the superior courts of common law at 
Westminster), two of whom were assigned 
to every circuit. The judges had four 
several commissions, viz.: of the peace; of 
oyer and terminer ; of gaol delivery ; and of 
nisi priue. There were formerly five, in¬ 
cluding the commission of assize ; but the 
abolition of assizes and other real actions 
has thrown that commission out of force. 
The commission of nisi priue was directed 
to the judges, the clerks of assize, and 
others; and by it civil causes in which 
issue had been joined in any one of the 
superior courts were tried in circuit by a 
jury of twelve men of the county in which 
the venire was laid, and on return of the 
verdict to the court above—usually on the 
first day of the term following—the court 
gave judgment on the fifth day after, 
allowing the four intermediate days to 
either party, if dissatisfied with the verdict, 
to move for a new trial. 8 Steph. Com. 
514, 515 ; 8 Bla. Com. 58, 59. Where courts 
of this kind exist in the United States, they 
are instituted by statutory provision. 4 
W. & 8. 404. See Oyer and Terminer ; 


Gaol Delivery ; Courts or Oyer and 
Terminer and General Gaol Delivery ; 
Nisi Prior ; Commission or the Peace. 

COUBT OP ATTACHMENTS. 
The lowest of the three courts held in the 
forests. It has fallen into total disuse. 

The highest court was called Justice in 
Eyre’s Seat, or familiarly Justice Seat; the 
middle, the Swainmote; and the lowest, 
the Attachment. Wharton, Law Diet. 
Attachment of the Forest . 

The Court of Attachments was to be held 
before the verderers of the forest once in 
every forty days, to inquire of all offenders 
against vert and venison, by receiving from 
the foresters or keepers their attachment* 
or presentments de tnruii et venatione, en¬ 
rolling them, and certifying them undei 
their seals to the court of justice-seat, oi 
Swanimote ; for this court could only in¬ 
quire of offenders; it could not convict 
them ; 3 Bla. Com. 171; Forest Laws. 

COURT OF AUDIENCE. See Audi¬ 
ence Court. 

COURT OP AUGMENTATION. 

A court established by 27 Hen. VIII. c. 27, 
for managing the revenues and possessions 
of all monasteries whose income was under 
two hundred pounds a year (which by an 
act of parliament of the Bame Bession had 
been given to the king), and for determin¬ 
ing suits relating thereto. 

It was called “The Court of the Aug¬ 
mentations of the Revenues of the King's 
Crown ” (from the augmentation of the 
revenues of the crown derived from the 
suppression of the monasteries), and was 
a court of record, with one great seal and 
one privy seal,—the officers being a chan¬ 
cellor, who had the great seal, a treasurer, a 
king's attorney ana solicitor, ten auditors, 
seventeen receivers, with clerk, usher, etc. 

All dissolved monasteries under the 
above value, with some exceptions, were 
in survey of the court, the cliancellor of 
which was directed to make a yearly report 
of their revenues to the king. The court 
was dissolved in the reign of queen Mary, 
but the Office of Augmentation remained 
long after ; and the records of the court 
are now at the Public Record Office, in the 
keeping of the master of the rolls, stat. 1 & 
2 Viet. c. 94, and may be searched on pay¬ 
ment of a foe. Eng. Cyclopaedia ; Cowel. 

COURT, BAIL. See Bail Court. 

COURT OP BANKRUPTCY. A 

court of record, in England, with jurisdic¬ 
tion in bankruptcy, primary and ajqiellate, 
and which is declared a court of law and 
equity for that purpose. The nature of its 
constitution may be learned from the early 
sections of the Bankrupt Law Consolida¬ 
tion Act, 1849. The judgments of this 
court may be examined, on appeal, by a 
vice-chancellor, and successively by the 
lord-chancellor and the house of lords, if 
he deem the question of sufficient difficulty 
or importance ; 8 Bla. Com. 428. There is 
a court of bankruptcy in London, estab¬ 
lished by 1 &2 Will. IV. c. 50, and 5 & 6 
Will. IV. c. 29, s. 21 ; and courts of bank¬ 
ruptcy for different districts are established 
by 5 & 6 Viet. c. 122, which are branches 
of the London 'court. 2 Steph. Com. 199, 
200; 8 id. 426, The Bankruptcy Act of 
1869 constitutes two distinct jurisdictions : 
the London district, and the country dis¬ 
trict, comprising the rest of England. The 
former has all the powers of the superior 
courts of common law and equity, and the 
judge may reverse, vary, or affirm any 
order of a local bankruptcy court; Brown ; 
Robson, Bkcy. 

By the judicature acts, 1878 and 1875 (q. V.) 
the court of bankruptcy was consolidated 
into the supreme court of judicature. It 
Ha-o a court with officers ana offices of its 
own. 

COUBT BABON. A domestio court, 
incident to every manor, to be held by the 
steward within the manor, for redressing 
misdemeanors and nuisances therein, and 
for settling disputes among the tenants 
relating teproperty, It is not a court of 
record. 1 Poll. & M. 580. 
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COURT OF EQUITY 


Wharf-. Law Diet. 

Appeals formerly lay from this court to 
the King's bench ; and by statutes 11 Geo. 
IV. and 1 Will. IV. c. 70, appeals for errors 
in law were afterwards taken to the judges 
of the king's bench and barons of exche¬ 
quer in the exchequer chambers, from 
whose judgment an appeal lay only to the 
house of lords. 8 Bla. Com. 40. 

The Judicature Act transferred the juris¬ 
diction of this court to the Common Pleas 
division of the High Court of Justice ; 3 
Steph. Cora. 858; and it was to be exercised 
by five of the judges of that division at 
least, whereof the Lord Chief Justice of 
England, or the Lord Chief Justice of 
tlu* Common Pleas, or the Lord Chief Baron 
of the Exchequer, should be one ; ibid. But 
by order in council, made in 1880 under § 
82 of that act, the Common Pleas division 
was merged in the Queen's Bench division. 
See J udicature Acts, 

COURTS OF CONSCIENCE. See 

Courts of Requests. 

COURT FOR CONSIDERATION 
OF CROWN CASES RESERVED. 

A court established by stat. 11 <& 12 Viet, 
c. 78. composed of such of the judges of the 
su|>erior courts of Westminster as were 
able to attend, for the consideration of 
questions of law reserved by any judge in 
a court of oyer and ferminer, gaol delivery, 
or quarter sessions, before which a prisoner 
hau been found guilty by verdict; such 
question being stated in the form of a spe¬ 
cial case. Moz. & W. Diet. ; 4 Steph. Com. 
+4?. 

COURT, CONSISTORY. See Con¬ 
sistory Court. 

COURT OF CONVOCATION. In 
English Ecclesiastical Law. A convo¬ 
cation or ecclesiastical synod, which is in 
the nature of an ecclesiastical parliament. 

There Is ooe for each province. They are com¬ 
posed respectively of the archbishop, all the bishops, 
deans, and archdeacons of their province, with one 
proctor, or representative, from each chapter, and, 
in the province of Canterbury, two proctors for the 
benefleed parochial clergy In each diocese, while In 
the province of York there are two proctors for 
each archdeaconry. In York the convocation con¬ 
sists of only one house ; but in Canterbury there 
are two bouses, of which the archbishop and bishops 
form the upper house, and the lower consists of tne 
remaining members of the convocation. In this 
house a prolocutor, performing the duty of pres¬ 
ident, is elected. These assemblies meet at the 
time appointed In the queen's writ. The convoca¬ 
tion has long been summoned pro forma only, but 
Is still. In fact, summoned before the meeting of 
every new parliament, and adjourns immediately 
aftenrarda, without proceeding to the dispatch of 
any business. 

The purpose of the convocation Is stated to be 
the enactment of canon law, subject to the license 
and authority of the sovereign, and consulting on 
ecclesiastical matters. 

In their judicial capacity, their jurisdic¬ 
tion extends to matters of heresy, schisms, 
and other mere spiritual or ecclesiastical 
causes,—an appeal lying from their judicial 
proceedings to the queen in council, by 
stat, 2 <k 8 Will. IV. c. 92. 

Cowel; Bac. Abr. Ecclesiastical Courts , 
A, 1; 1 Bla. Com. 279 ; 2 Steph. Com. 525, 
668 ; 2 Burn, EccL Law, 18 et sea. ; Encyc. 
Britt sub voc.; Brett, Com. Book XII. 

COURT OF THE CORONER. In 
English Law. A court of record, to in¬ 
quire, when any one dies in prison, or 
comes to a violent or sudden death, by 
what maimer he came to his end. 4 Steph. 
Com. 323; 4 Bla. Com. 274 ; now generally 
known as an inquest. In England, it is 
regulated by stat. 50 A 51 Viet. (1887) c. 71. 
See Coroner. 

COURT FOR THE CORRECTION 
OF ERRORS. See South Carolina. 

CO URTS OF THE COUNTIES 
PALATINE. In Rn gHafr Law. A 
species of private court which appertains 
to the counties palatine of Lancsuter and 
Durham. 

They; are local courts, which formerly had 
exclusive jurisdiction in law and equity of 
all c ases ari sin g* within the limits of m 
respective counties. The judges who held 
these courts sat by special commission from 
the owners of tne several franchises and 
under their seal, and all proc e ss was taken 


in the name of the owner of the franchise, 
though subsequently to the 27 Uen. VIII. 
c. 24 it ran in the king’s name. See 
County Palatine. 

The Judicature Act of 1878 transfers the 
jurisdiction of the court of common pleas 
of Lancaster and the court of pleas of Dur¬ 
ham to the High Court of Justice. Bee 
J UDICatuhe Actb. But the chancery court 
at Lancaster is expressly retained by 95 
of the act. 1 Steph. Com. 133; 8 id. 634. 
The jurisdiction or the Durham chancery 
court is now regulated by stat. 52 A 58 
Viet. (1889) o. 47 ; and that of the Lan¬ 
caster ohanoery court by stat. 18 A 14 
Viet. (1850) o. 48, 17 A 18 Viet. (1854) o. 82, 
and 52 A 68 Viet. (1890) c. 28. 

COURT OF CRIMINAL APPEAL. 

The Criminal Appeal Act, 1907, created the 
Court of Criminal Appeal. Under the 
Criminal Appeal (Amendment) Act, 1908, 
the Court consists of the Lord Chief Justice 
and all the puisne judges of the King’s 
Bench Division. Three, or any higher odd 
number, form a quorum. The Act of 1907 
is the statute under which an appeal on the 
facts, as distinguished from tne law and 
against the sentence, was for the first time 
given to a prisoner convicted on indictment. 
Any person so convicted may appeal (1) 
on any question of law ; (2) with the leave 
of the Court of Criminal Appeal or of the 
judge who tried him, on any question either 
of facte or of mixed law and fact, or on any 
other reasonable ground; and (3) against 
the sentence. The court may increase as 
well as mitigate the sentence. The act and 
the Criminal Appeal Rules, 1908, made 
pursuant to s 18 of the act, form a complete 
code. In a case involving any point of 
exceptional importance either the Director 
of Public Prosecutions or the prosecutor or 
t he defendant may, if they can obtain the 
certificate of the Attorney-General, appeal 
to the House of Lords, but except in any 
such case the decision of the Court of Crimi¬ 
nal Appeal is final. Byrne. See Courts or 
England. 

COURT OF DELEGATES. In 
English Law. A court of appeal in ec¬ 
clesiastical and admiralty suits, formerly 
the great oourt of appeal in ecclesiastical 
causes, now abolished by 2 A 8 Will IV- 
c. 93, and its functions transferred to the 
Judicial Committee of the Privy Council. 
Cowel; 3 Bla. Com. 66, 87 ; 8 Steph. Com. 
857. 806. 

COURT FOR DIVORCE AND MA¬ 
TRIMONIAL CAUSES. In English 

Law. A court which had the jurisdiction 
formerly exercised by the ecclesiastical 
courts m respect of divorces a mensa et 
thoro , suits of nullity of marriage, suits of 
jactitation of marriage, suits for restitution 
of conjugal rights, and all suits, causes, 
and matters matrimonial. 

It consisted of the lord chancellor and 
the justices of the queen’s bench, the com¬ 
mon pleas, the exchequer, and the judge 
of the court of probate, who was entitled 
judge ordinary. 

The judge ordinary exercised all the 
powers of the court, exoept petitions for 
dissolving or annulling mar riages and ap¬ 
plications for new trims of matters of fact, 
Dills of exception, special verdict and special 
cases, for hearing which excepted cases he 
must be joined by two of the other judges. 
Provision was made for his absence by au¬ 
thorizing the lord chancellor to appoint 
one of certain judicial persons to act in 
such absence. Juries were summoned to 
try matters of fact, and such trials were 
conducted in the same manner as jury 
trials at common law. See stat. 20 A 21 
Viet. c. 85; 21 A 22 Viet. c. 108; 22 A 28 
Viet. c. 61. It is now merged in the High 
Court of Justice by the Judicature Act, q. V: 

C OURT OF THE DUCHY OF LAN¬ 
CASTER. In English Law. A oourt 
of special jurisdiction, which has jurisdic¬ 
tion of all matter* of equity relating to 
lands hoi dan of the king in right of the 
duchy of Lancaster. 

It is held by the chancellor or his deputy, 
is a court of equity jurisdiction and not of 


record. It is to be distinguished from the 
court of the county palutine of Lancaster. 

8 Bla. Com. 78. See Courts op the Coun¬ 
ties Palatine. 

COURT OF THE EARL MAR¬ 
SHAL. See Court or Chivalry ; Earl 
Marshal. 

COURTS OF ENGLAND. Crimi¬ 
nal Courts. The ordinary criminal courts 
in England now are : (1) Petty Sessions, (2) 

§ uartcr Sessions, (3) The Assizes, (4) The 
entral Criminal Court, (5) The King’s 
Bench Division of I he High Court of Justice, 
(6) The Court of Criminal Appeal. Peers 
who are charged with treason, felony, or mis¬ 
prison are tried either in (7) The House of 
lords, or (8) The Court of the Lord High 
Steward. Appeals in criminal matters from 
the Channel Islands, the Isle of Man, the 
Empire of India, and the Colonies are heard 
by the Judicial Committee of the Privy 
Council, which advises the King thereon. 
2 Odgers, Common Law 985. 

Superior Civil Courts. The chief civil 
court of first instance is (1) The High Court 
of Justice. From this court appeal lies to 
(2) The Court of Appeal, and a further appeal 
to (3) The House of Lords. Appeals from 
the Channel Islands, the Isle of Man, India, 
and the Colonies lie to (4) The Judicial 
Committee of the Privy Council. (5) There 
are other courts vested with local or special 
jurisdiction which are yet superior courts, 
such as : (a) The Chancery Court of the 
County Palatine of Lancaster, (b) The 
Chancery Court of the County Palatine of 
Durham, (c) The Court of Railway and 
Canal Commission. 

An immense quantity of minor civil busi¬ 
ness is transacted in the Borough Courts and 
the County Courts. These local courts are 
inferior courts of Record. Id.; 1000. 

Inferior Civil Courts. Courts are 
divided into three classes: (a) Superior 
Courts of Record ; (b) Inferior Courts of 
Record ; (c) Inferior Courts not of Record. 
Id.; 1029. For detailed descriptions of the 
Courts here mentioned see Sessions of the 
Peace (Petty Sessions) ; Court of Gen¬ 
eral Quarter Sessions of the Peace ; 
Assizes ; Central Criminal Court ; Court 
of King’s Bench ; Court of Criminal 
Appeal ; House of Lords ; Court of the 
Lord High Steward; Judicial Commit¬ 
tees of the Privy Council; Judicature 
Acts (High Court of Justice) ; Court of 
Appeal ; Chancery Court of the County 
Palatine of Lancaster ; Chancery Court 
of the County Palatine of Durham ; 
Court oy Railway and Canal Commis¬ 
sions. 

COTTBT OF EQUITY. A court 
which administers justice according to the 
principles of equity. 

As to the constitution and jurisdiction of 
such courts, see Court op Chancery. 

Such courts are not, strictly speaking, 
courts of record except when made so by 
statute ; Yelv. 226 ; 9 S. & R. 252. Their 
decrees touch the person only ; 8 Cai. 86 ; 
but are conclusive Detween theparties ; 8 
Conn. 268; 1 Stock. 802 ; 6 Wheat. 109. 
See 2 Bibb 149. And as to the personalty, 
their decrees are equal to a judgment; 2 
Madd. 855 ; 2 Salk. 507; i Vem. 214; $ 
Cai. 85; and have preference according 
to priority; 8 P. Wins. 401, n.; Caa. temp: 
T&fb. 217 ; 4 Bro. P. C. 287 ; 4 Johns. Cn. 
688. Bee Chase, Bla. Com. 848, n. 8. They 
are admissible in evidence between the 
parties; 2 Leigh 474; 18 Miss. 788; 1 Fla. 
409; 10 Humpnr. 610; and see 8 Litt. 248 ; 
8 B. Monr. 498; 5 Ala. 254; 2 GiU 21; 12 
Mo. 112; 2 Ohio 551 ; 9 Rich. 454; when 
properly authenticated; 2 A. K. Marsh. 
290; and oome within the provisions of the 
constitution for authentication of judicial 
records of the various states for use as evi¬ 
dence in other etetes; Pet. C. Q. 352, 

An action may be brought at law on a 
de c r ee of a foreign oourt of chancery for an 
ascertained sum ; I Campb. 258 : Hempst. 
197; but not for an unascertained sum; 
8 Cai. 87, xu; but nil debet or nul tiel record 
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is not to be pleaded to such an action ; 9 S. 
& R. -252. See Equity. 

COURT OP ERROR. An expression 
applied especially to the court of exchequer 
c Lam her and the house of lords, as taking 
cognizance of error brought. Moz. & W. 
Diet. 3 Steph. Com. 333. It is applied in 
some of the United States to the court of 
last resort in the Btate. 

COURT OP EXCHEQUER. In 
English Law. A superior court of rec¬ 
ord, administering justice in questions of 
law and revenue. 

It was the lowest Id rank of three superior com* 
mon-law courts of record, and had jurisdiction 
originally only of cases of injury to the revenue by 
withholding or non-payment. The privilege of 
suing and being sued in this court in personal 
actions was extended to the king’s accountants, and 
then, hy a fiction that the plaintiff was a debtor of 
the king, to all personal actions. It had formerly 
an equity jurisdiction and there was then an equity 
court; but, by statute 5 Viet. c. 5, this jurisdiction 
was transferred to the court of chancery. 

It consisted of one chief and four puisne 
judges or barons, 

As a court of revenue, its proceedings 
were regulated by 22 & 23 Viet. c. 1, § 9. 

As a court of common law, it adminis¬ 
tered redress between subject and subject 
in all actions whatever, except real actions. 

The appellate jurisdiction from this court 
was to the judge of the king's bench and 
common pleas sitting as the court of ex¬ 
chequer chamber, and from this latter 
court to the house of lords ; 3 Steph. Com. 
338-340 ; 3 Bla. Com. 44- 4 6. The jurisdic¬ 
tion of this court is transferred by the Judi¬ 
cature Act of 1873 to the exchequer division 
of the high court of justice. See Judica¬ 
ture Acts. 

In Scotoh Law. A court which form¬ 
erly had jurisdiction of matters of revenue, 
and a limited jurisdiction over cases be¬ 
tween the crown and its vassals where no 
questions of title were involved. 

This court was established by the statute 
6 Anne, c. 26, and its processes resembled 
those in the English court of exchequer. 
It is now merged in the court of sessions ; 
but the name is still applied to this branch 
of the latter court, which is held by two of 
the judges acting in rotation. Pat. Com. 
1051), n. The proceedings are regulated by 
stat. 19 & 20 Viet. c. 56. 

COURT OP EXCHEQUER CHAM¬ 
BER. In English Law. A court for 
the correction and prevention of errors of 
law in the three superior common-law 
courts of the kingdom. 

A court of exchequer chamber was first erected 
by statute SI EUw. III. c. 13, to determine causes 
upon writs of error from the common-law side of 
the exchequer court It consisted of the lord chan¬ 
cellor, lord treasurer, and the justices of the king's 
bench and common pleas. A second court of ex¬ 
chequer chamber was Instituted by statute 27 Eliz. 
c. 8, consisting of the justices of the common pleas 
and the exchequer, which had Jurisdiction in error 
of cases commenced in the king’s bench. By stat¬ 
utes li Geo. IV. and i Will. IvT c. 70, these courts 
were abolished and the court of exchequer chamber 
substituted in their place. It is now merged in the 
Court of Appeals, under the Judicature Acts, q. v. 

As a court of debate , it was composed of 
the judges of the three superior courts of 
law, to whom is sometimes added the lord 
chancellor. To this court questions of un¬ 
usual difficulty or moment were referred 
before judgment from either of the three 
courts. 

As a court of appeals , it consisted of the 
judges of two of tne three superior courts 
of law (common bench, king a bench, and 
exchequer) sitting to decide writs of error 
from the other two courts. 8 Bla. Com. 
56, 57 ; 3 Steph. Com. 833, 856. 

From the decisions of this court a writ of 
error lay to the House of Lords ; but no such 
appeal lies from the court of appeal under 
tne new act. 

COURT OP FACULTIES. In Ec¬ 
clesiastical Law. A tribunal in Eng¬ 
land, belonging to the archbishop. 

It does not hold pleas in any suits, but 
creates rights to pews, monuments, and 
other mortuary matters. It has also 
various other powers under 25 Hen. VIII. 
c. 21, in granting licenses, faculties, dispen¬ 
sations, etc., of different descriptions; as, 


a license to marry, a faculty to erect an 
organ in a parish church, to level a church¬ 
yard, to remove bodies previously buried ; 
and it may also grant dispensations to eat 
flesh on days prohibited, or to ordain a 
deacon i ider age, and the like. The arch¬ 
bishop’s office in this tribunal is called 
maaister ad facultates; Co. 4th Inst. 337; 

2 Chit. Gen. Pr. 507. 

COURTS OP THE FOREST. Courts 
held for the enforcement of the forest 
laws. The lowest of these was the Wood- 
mote, or Court of Attachments ( q . v.) t held 
every forty days by the Verderers, to re¬ 
ceive presentments and bind over the ac¬ 
cused. The next was the Swanimote ( q . v.\ 
held thrice a year, to inquire of present¬ 
ments and charges, and convict offenders, 
but without power to punish them. It 
was composed of the Verderers and pre¬ 
sided over by the Steward of the Forest. 
The highest was the Court of the Chief 
Justice ( o . v.) t held once in three years, to 
decide all claims to franchises, etc., in the 
forest as well as of purprestures and the 
like, and to pass sentence on those con¬ 
victed by the Verderers in Swanimote. 
There was also a Court of Survey of Dogs 
( v . Court of Regard), held by the Regarders 
of the Forest every three years for the law- 
ing of dogs. Inderwick, The King’s Peace, 
c. 4. See Forest Laws. 

COURTS OP THE FRANCHISES. 

See Franchise Courts. 

COURT OP GENERAL QUAR¬ 
TER SESSIONS OP THE PEACE. 
In American Law. A court of criminal 
jurisdiction, so-called in many states. 

In English Law. A court of criminal 
jurisdiction, in England, held in each 
county once in every quarter of a year, but 
in the county of Middlesex twice a month. 
4 Steph. Com. 317-320. 

It is held before two or more justices of 
the peace, one of whom was a justice of 
the quorum. 

The stated times of holding sessions are 
fixed by stat. 11 Geo. IV. and 1 Will. IV. 
c. 70, § 35. When held at other times than 
quarterly, the sessions are called “general 
sessions of the peace.” 

As to the jurisdiction of the various ses¬ 
sions, see 5 ac 0 Viet. c. 38; 7 & 8 Viet. c. 
71; 9 & 10 Viet. o. 25; 4 BlaL Com. 271. 

COURT OP GREAT SESSIONS 
IN WALES. A court formerly held in 
Wales ; abolished by 11 Geo. IV. and 1 Will. 
IV. c. 70, and the Welsh judicature incor¬ 
porated with that of England. 8 Bla. 
Cora. 77; 8 Steph. Com. 817, n. 

COURT OP HIGH COMMISSION. 
See High Commission Court. 

COURT-HOUSE. The building oc¬ 
cupied for the purposes of a court of record. 
The term may be used of a place tem¬ 
porarily occupied for the sessions of a 
court, though not the regular court-house ; 
as, a church used when the court-house was 
occupied by troops; 55 Mo. 181 ; and see 59 
Mo. 52; and where the court-house was 
burned down, sales required by law to be at 
its door must be held at the ruins of the 
door ; 71 Ill. 850. 

COURT, HUNDRED. See Hundred 
Court. 

COURT OP HUSTINGS. In Eng¬ 
lish Law. The county court in the city 
of London. 

It is held nominally before the lord 
mayor, recorder, and aldermen; but the 
recorder is practically the sole judge. It 
has an appellate jurisdiction of causes in 
the sheriff’s court of London. A writ of 
error lies from the decisions of this court 
to certain commissioners (usually five of 
the judges of the superior courts of law), 
from whose judgment a writ of error lies 
to the house of lords. No merely personal 
actions can be brought in this court. See 

3 Bla. Com. 80, n. ; B Steph. Com. 293, n.; 
Madox, Hist. Exoh. c. 20; Co. 2d Inst. 827 ; 
Calth. 181. Since the abolition of all real 
and mixed actions exoept ejectment, the 
jurisdiction of this court has fallen into 


comparative desuetude. Pulling on Cust. 
Lond.; Moz. A W. Diet. 

In American Law. A local court in 
some parts of the state of Virginia. 6 Gratt. 
696, 

COURT OP INQUIRY. In English 
Law. A court sometimes appointed by 
the crown to asoertain the propriety of 
resorting to ulterior proceedings against a 
party charged before a court-martial. See 
2 Steph. Com. 590, note (z); 1 Coler. Bla. 
Com. 418, n.; 2 Brod. <x B. 130. Also a 
court for hearing the complaints of private 
soldiers. Moz. oc W. Diet.; Simmons, Cts. 
Mart. §341. 

In American Law. A court consti¬ 
tuted by authority of the articles of war, 
invested with the power to examine into 
the nature of any transaction, accusation, 
or imputation against any officer or soldier. 
The said court shall consist of one or more 
officers, not exceeding three, and a judge- 
advocate, or other suitable person, as a 
recorder, to reduce the proceedings and 
evidence to writing; all or whom shall be 
sworn to the performance of their duty. 
It exists also in the navy ; U. S. Rev. Stat. 
§§ 1342, 1624. 


COURT OP JUSTICE SEAT. In 
English Law. The principal of the forest 
courts. 

It was held before the chief justice in 
eyre, or his deputy, to hear and determine 
all trespasses within the forest, and all 
claims of franchises, liberties, privileges, 
and all pleas and causes whatsoever, there¬ 
in arising. It might also try presentments 
in the inferior courts of the forests, and 
give judgment upon conviction of the 
Swanimote. After presentment made or 
indictment found, the chief iustice might 
issue his warrant to the officers of the 
forest to apprehend the offenders. It 
might be hela every third year; and forty 
days’ notice was to be given of its sitting. 

It was a court of record, and might fine 
and imprison for offences within the forest. 
A writ of error lay from it to the court of 
queen’s bench to rectify and redress any 
jnaladministration of justice; or the chief 
justice in eyre might adjourn any matter 
of Law into that court. 

These justices in eyre were instituted by 
King Henry II., in 1184. 

These courts were formerly very regu¬ 
larly held ; but the last court of justice seat 
of any note was held in the reign of Charles 
I,, before the earl of Holland. After the 
restoration another was held, pro forma 
only, before the earl of Oxford, But since 
the era of the revolution of 1688 the forest- 
laws have fallen into total disuse ; 8 Steph. 
Com. 439-441; 8 Bla. Com. 71-78 ; Co. 4th 


Inst. 291. See Forest Laws. 

COURT OF JUSTICIARY. In 
Scotch Law. A court of general criminal 
and limited civil jurisdiction. 

It consists of the lord justice general, the 
lord justice clerk, and five other members 
of the court of sessions. The kingdom is 
divided into three circuits, in each of 
which two sessions, of not less than three 
days each, are to be held annually. A term 
may be held by any two of the justices, or 
by the lord justice general alone, or in 
Glasgow, by a simple justice; except in 
Edinburgh, where three justices constitute 
i quorum, and four generally sit in impor¬ 
tant cases. 

Its criminal jurisdiction extends to all 
crimes committed in any part of the king¬ 
dom ; and it has the power of reviewing 
the sentences of all inferior criminal courts, 
unless excluded by statute. Alison, Pr. 25. 

Its civil jurisdiction on circuits is appel¬ 
late and final in cases involving not more 
than twelve pounds sterling. See Paterson, 
Comp. § 940, n. et seq. ; Bell, Diet. ; Alison, 
Pr. 25; 20 Geo. II. c. 48 ; 28 Geo. III. c. 45 ; 
30 Geo. III. c. 17 ; 1 Will. IV. c. 89. § 19; 
11 & 12 Viet. o. 70, § 8. For amendments 
to the procedure of this court see 81 & 82 
Viol- o Ofi Raa ftR Am. Taw Rajz. 619. 


COURT OF KING’S BENCH. In 
English Law. The supreme court of oom- 
mon law in the kingdom, now merged in 
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COURT-MARTIAL 


the High Court of Justice under the Judi¬ 
cature Act of 187B, g 16. Bee Judicatyjm 
Acts. 


It til on© of th© ©uecwHor* of thoowla ryi* 
©ad received tto name, It to ©aid. beoaua© th* kin* 
formerly ©at In U to P«woo, tb*i rtyl© of tb©court 
bein* coram rvpr ip*o (before tb© king *^“**J^* 
Durlnx tb© T©l|m of © queen it wo oalledtb © 
Queen© Bench, and during Cromwell i P«J<«ct|oraUi 
It vm called tb© Upper Bench. It© Jurisdiction 


vo originally oontlned to th© correction of crimes 
and misdemeanor* which uuounte) to a breach of 
th© peace, including those trespaaees which wore 
committed with foiw o’* ft urn»ij). aud in the com- 
minuon of which there was, therefore, a breach of 
the peace. By aid of a Action of th© law. the 
number of actions which might be alleged to be so 
committed was gradually increased, until th© Juris¬ 
diction extended to all*actions of th© case, of deht 
upon statutes or where fraud was alleged, and. 
Anally, included all personal act ions whatever, and 
theactionof ejectment. Bee Assixpsit ; Arrkst ; 
Attaciixxnt, It was. from its constitution, ambu¬ 
lator v and liable to follow the king'© person, adl 
process in this court being returnable “uhicunqur 
fn*r unui in .-taoho “ (.wherever in England we the 
sovereign may beh but has/or some cmturieM been 
held at Westminster. 


It consisted of & lord chief justice and 
four puisne or associate justices, who were, 
by virtue of their office, conservators of the 
peace and supreme coroners of the Land. 

The civil jurisdiction of the court was 
either formal or plenary, including per¬ 
sonal actions and mixed action of eject¬ 
ment ; ©um/nary. applying to annuities and 
mortgages, 15 & 10 Viet. cc. 55, 78, 219, 
220, arbitrations and awards, cases under 
the Habeas Corpus Act, 31 Car. II. c. 
3 ; 56 Geo. III. c. 100, cases under the 
Interpleader Act, 1 & 2 Will. IV. c. 58, 
officers of the court, warrants of attorney, 
cognovits, and judges’ orders for judg¬ 
ment; auxiliary . including answering a 
special case, enforcing judgments of in¬ 
ferior courts of record, prerogative, man¬ 
damus to compel inferior courts or officers 
to act, 17 & 18 Viet. c. 125, §§ 75-77, pro¬ 
hibition, quo warranto, trying an issue 
in fact from a court of eouity or & feigned 
issue ; or appellate, including appeals from 
decisions of justices of the peace giving 
possession of deserted premises to land¬ 
lords, 11 Geo. II. c. 19, §§ 18, 17, writs of 
false judgment from inferior courts not of 
record, but proceeding according to the 
course of the common law, appeals by way 
of a case from the summary jurisdiction of 
justices of the peace on questions of law, 20 
& 21 Viet. c. 43; Order of Court of Nov. 
25, 1857. See Whart. Law Diet. : Crabb, 
Hist. 

Its criminal jurisdiction extended to all 
crimes and misdemeanors whatever of a 
public nature, it being considered the 
custos morum of the realm. Its jurisdic¬ 
tion was so universal that an act of parlia¬ 
ment appointing that all crimes of a certain 
denomination should be tried before certain 
judges did not exclude the jurisdiction 
of this court, without negative words. It 
might also proceed on indictments removed 
into that court out of the inferior courts by 
certiorari. 


COURT LANDS. See Demesne. 

COURT LEET. In English L&w. 

A court of record fora particular hundred, 
lordship, or manor, holden therein before 
the steward of the leet, for the punishment 
of petty offences and the preservation of 
the peace. Kitchin, Courts Leet. 

These court© were established &© substitutes for 
the ©henfT8 tourn in those districts which were not 
readily accessible to the sheriff on the toum The 
privilege of holding them was a franchise subsisting 
In the lord of the manor by prescription or charter, 
and might be lost by disuse. The court leet took cog¬ 
nizance of a wide variety of crimes, ranging from 
the very smallest misdemeanors to, but excluding, 
treason. For some of these offences of a lower or- 
der, punishment by fines, amercements, or other 
mean© might be inflicted. For the higher crimes, 
they either found Indictments which were to be 
tried by the higher courts, or made presentment of 
the case to such higher tribunals They took 
view of frank-pledge. Among otherdutles for th© 
keeping of the peace, the court assisted In the elec¬ 
tion of. or, in some cases, elected certain municipal 
officers in the borough to which the leet was ap¬ 
pended 

This court has fallen almost totally into 
disuse. Its duties were mainly, however, 
those of the trial of the smaller offences or 
misdemeanors, and presentment of the 
graver offences. These presentments might 


be removed by certiorari to tl.e king’s 
bench and an issue there joined ; 4 Bin. 
Com. 278; Greenw. County Courts 808 el 
seg.; Kitchin, Courts Leet; Powell, Courts 
Leet; 1 Reeve, Hist. Eng. Law 7. See In- 
dcrwick, The King’s Peace 11 ; 1 Poll. A 
Maitl. 568; 4 Steph. Com., 11th ed. 308. 

COURT OF LIMITED POWERS. 

The fiscal court is a “court of limited juris¬ 
diction or powers," and has no right or power 
to appropriate or extend county funds with¬ 
out statutory authority therefor. 152 Ky. 
657, 153 8. W. 1005. 

COURT OF THE LORD HIGH 
ADMIRAL. The High Court of Ad¬ 
miralty At cne time held in Knglnnd before 
the Lord High Admiral (q. v.), for the purpose 
of determining All causes belonging to the 
sea. See Admiralty. 

COURT OF THE LORD HIGH 
STEWARD. In English Law. A 
court instituted for the trial of peers or 
peeresses indicted for treason, felony, or 
misprision of either. 

This court can be held only during a re¬ 
cess of parliament, since the trial of a peer 
for either of the above offences can take 
place, during a session of that body, only 
nefore the Hi£h Court of Parliament, ft 
consists of a lord high steward (appointed 
in modern limes pro hac vice merely) and 
as many of the temporal lords as may de¬ 
sire to take the proper oath and act. And 
all the peers qualified to sit and vote in par¬ 
liament are to be summoned at least twenty 
days before the trial; Stat. 7 Will. III. c. 3. 

The lord high steward, in this court, de¬ 
cides upon matters of law, and the lords 
triers decide upon the questions of fact. 

The course of proceedings is to obtain 
jurisdiction of the cause by a writ of cer¬ 
tiorari removing the indictment from the 
queen's bench or court of oyer and ter¬ 
miner where it was found, and then to go 
forward with the trial before the court 
composed as above stated. The guilt or in¬ 
nocence of the poor is determined by a 
vote of the court, and a majority suffices 
to convict; but the number voting for con¬ 
viction must not be less than twelve. The 
manner of proceeding is much the same as 
in trials by jury ; but no special verdict 
can be rendered. 

A peer indicted for either of the above 
offences may plead a pardon in the queen’s 
bench, but can make no other plea there. 
If indicted for any less offence, he must be 
tried by a jury before the ordinary courts 
of justice; 4 Bla. Com. 261-265, See High 
Court of Parliament. 

COURT OF THE LORD HIGH 
STEWARD OF THE UNIVERSI¬ 
TIES. In English Law. A court con¬ 
stituted for the trial of scholars or privi¬ 
leged persons connected with the university 
at Oxford or Cambridge who are indicted 
for treason, felony, or mayhem. 

The court consists of the lord high stew¬ 
ard, or his deputy nominated by the chdb- 
cellor of the university and approved of by 
the lord high chancellor of England. The 
steward issues a precept to the sheriff, who 
returns a panel of eighteen freeholders, 
and another to the university bedels, who 
return a panel of eighteen matriculated 
laymen. From these panels a jury de me- 
dietate is selected, before whom the cause 
is tried. An indictment must first have 
been found by a grand jury, and cogni¬ 
zance claimed thereof at the first day. 3 
Bla. Com. 83; 4 id. 277; 1 Steph. Com. 67; 3 
id. 299; 4 id. 825. See Chancellors’ 
Courts of thk Universities. 

C OURT OF MAGISTRATES AND 
FREEHOLDERS. In American Law. 
The name of a court in South Carolina for 
the trial of slaves and free persons of color 
for criminal offences. Now abolished. 

COURT OF THE HLARRTTAT.RTCA 
In English Law. A court which had 
jurisdiction of causes to which the domes¬ 
tic servants were parties. 

It was held by tne steward of the king’s 
household, as judge, and the marshal was 


the ministerial officer, and held pleas of 
trespasses committed within twelve miles 
of the sovereign’s residence (called the 
verge of the court), where one of the par¬ 
ties was a servant of the king's household, 
and of all debts, contracts, and covenants, 
where both parties were servants as above. 
Where one of the parties only waa of the 
king’s household, a jury of the country 
was summoned ; in tne other case, the in¬ 
quest was composed of men of the house¬ 
hold only. This court was-merged, in the 
time of Charles I., in the Palace Court, and 
abolished by 12 & 13 Viet. c. 101, § 13 ; 3 
Steph. Com. 317, n. See Palace Court. 

fiOliRT.MARTTAT.. A military or 
naval tribunal, which has jurisdiction of 
offences against the law of the service, 
military or naval, in which the offender is 
engaged. 

The original trihun&l, for which court©-me rtf alar© 
a partial substitute, was the Court of Chivalry, 
which title see. These court© exist and hare their 
jurisdiction by virtue of the military law, the court 
being constituted and empowered to act in each 
Instance by authority from a commanding officer. 
The general principles applicable to courts-martial 
in the army and nary are essentially the same ; and 
for consideration of the exact distinctions between 
them reference must he to the works of writers 
upon thea© subjects. Courts-martial for the regula* 
tlon of the militia are held in the various states un¬ 
der local statutes, which resemble in their main 
features those provided forin tbearmy of the United 
States; and when in actual service the militia, like 
the regular troop©, are subject to courts-martial, 
composed, however, of militia officers. 

As to their constitution and jurisdiction, 
these courts may belong to one of the fol¬ 
lowing classes:— 

General, which have jurisdiction over 
every species of offence of which courts- 
martial have jurisdiction. They are to be 
composed in the United States of not less 
than five nor more than thirteen commis¬ 
sioned officers of suitable rank, according 
to the exigencies of the service (U. S. R. S. 
237, art. 75), and in England of not less than 
thirteen commissioned officers, except in 
special cases, and usually do consist of more 
than that number. 

Regimental, which have jurisdiction of 
offences not capital, occurring in a regi¬ 
ment or corps. They consist in the United 
States of three commissioned officers; and 
are appointed by the commanding officer. 
In England they consist of not less than 
three commissioned officers and may be 
summoned by any commanding officer, 
without regard to rank ; Stat. 44 A 45 Viet. 
(1881) c. 58. The jurisdiction of this class 
of courts-martial extends only to offences 
less than capital committed by those below 
the rank of commissioned officers, and their 
decision is subject to revision by the com¬ 
manding officer of the division, regiment, 
or detachment, by the officer who appointed 
them, or by certain superior officers. 

Garrison, which have jurisdiction of 
some offences not capital, occurring in a 
garrison, fort, or barracks. They are of 
the same constitution as to number and 
qualifications of members as regimental 
courts-martial. Their limits of jurisdiction 
in degree are the same, and their decisions 
are in a similar manner subject to revision. 

The U. S. Rev. Stat. § 1342, contain the 
rules and articles of war governing the 
army and, inter alia, provide :— 

Art. 72. Any general officer, command¬ 
ing an army, a territorial division, or a 
department, or colonel commanding a sep¬ 
arate department, may appoint general 
courts-martial whenever necessary either 
in time of peace or in time of war. 
But when any such commander is the ac¬ 
cuser or prosecutor of any officer. under his 
command, the court shall be appointed by 
the president; and its proceedings and 
sentence shall be sent .directly to the secre¬ 
tary of war, by whom they shall be laid 
before the president for his approval or 
orders in the case. (As amendea by act of 
1884, July 5 ; U. 8. Rev. St. 1 Suppl. 468, 
o. 224.) 

Art. 78. In time of war the commander 
of a division or of a separate brigade of 
troops, shall be competent to appoint a 
general court-martial. But when such 
oommander is the accuser or proseoutor of 


OOUBT-KABTIAI. 


248 




any person under his command, the court 
shall be appointed by the next higher com¬ 
mander. 

Art. 74. Officers who may appoint a 
court-martial shall be competent to appoint 
a judge-advocate for the same. 

U. S. Rev. Stat. § 1024 contain the articles 
governing the navy and, infer alia, it is pro¬ 
vided :— 

Art. 20. “Summary courts-martial may 
be ordered upon petty officers and persons of 
inferior ratings Dy the commander of any 
vessel, or by the commandant of any navy- 
yard, naval station, or marine barracks to 
which they belong, for the trial of offences 
which such officer may deem deserving of 
greater punishment than such commander 
or commandant is authorized to inflict, but 
not sufficient to require trial by a general 
court- martial. ” A paymaster’s clerk in the 
navy, regularly appointed and assigned to 
duty on a receiving ship, is subject to trial 
and conviction, and sentence and imprison¬ 
ment by general court-martial, for a viola¬ 
tion of section 1024 of the Revised Statutes; 
158 U. S. 109. 

Art. 27. A summary court-martial shall 
consist of three officers not below the rank 
of ensign, as members, and of a recorder. 
The commander of a ship may order any 
officer under his command to act as such 
recorder. 

Art. 38. General courts-martial may be 
convened by the president, the secretary of 
the navy, or the commander-in-chief of a 
fleet or squadron ; but no commander of a 
fleet or squadron in the waters of the United 
States shall convene such court without ex¬ 
press authority from the president. 

Art. 39. A general court-martial shall 
consist of not more than thirteen nor less 
than five commissioned officers as members; 
and as many officers, not exceeding thirteen, 
as can be convened without injury to the 
service, shall be summoned on every such 
court. But in no case, where it can be 
avoided without injury to the service, shall 
more than one-half, exclusive of the presi¬ 
dent, be junior to the officer to be tried. 
The senior officer shall always preside, and 
the others shall take place according to 
their rank. 

The decision of the commanding officer 
as to the number that can be convened 
without injury to the service is conclusive; 
12 Wheat. 19. 

By act of 1890, October 1, U. S. Rev. 
St. 1 Supp. 878, c. 1239, any enlisted man 
guilty of an offence, cognizable by a gar¬ 
rison or regimental court-martial shall be 
brought within twenty-four hours before 
a summary court, composed of the line 
officers second in rank of the post or station 
or of the command of the alleged offender; 
but the offender may, if he chooses, object 
to a hearing by the summapr court, and 
request a trial by court-martial. Where a 
person accused under article 43 of the 
articles for the government of the Navy 
(R. S. § 1024) is already in custody to await 
the result of a court of inquiry, uie article 
is sufficiently complied with by delivering 
a copy of the charges against him imme¬ 
diately after the secretary of the Navy haa 
informed him of that result and has ordered 
a court-martial to convene to try him; 158 
U S. 109. 

The jurisdiction of such courts is limited 
to offences against the military law (which 
title see) oommitted by individuals in the 
service; 12 Johns. 257 ; see De Hart, Courts- 
Mart. 28 ; Ives, Mil. L. 37 ; 3 Wheat. 212 ; 
8 Ara. Jur. 281 ; which latter term includes 
sutlers, retainers to the camp, and persons 
serving with the army in the field ; 00th 
Art. of War; De Hart, Courts-Mart. 24, 25. 
See V. Kennedy, Courts-Mart. 3. But 
while a district is under martial law, by 
proclamation of the executive, as for rebel¬ 
lion, they may take jurisdiction of offences 
which are cognizable by the civil courts 
only in time of peace; 11 Op. Att.-Gen. 
187; V. Kennedy, Courts-Mart. 14. This 
rule is said by American writers to apply 
where the army pn nsm into a district where 
there are no civil courts in existence; 
Benet, MiL law 16. 

Hie act of March 8, 1868, did not make 


the jurisdiction of military tribunals exclu¬ 
sive of that of the state courts in the loyal 
states; but otherwise in the rebellious states 
when in the military occupation of the 
United States ; 97 U. 8. 609. 

Military commissions organized during 
the late war, in a state not invaded and not 
engaged in rebellion, in which the federal 
courts were open and not obstructed in the 
exercise of their judicial functions, had no 

i urisdiction to convict, for a criminal of- 
ence, a citizen, who was neither a resident 
of a rebellious state, nor a prisoner of war, 
nor a person in the military or naval ser¬ 
vice ; and congress could not invest them 
with any such power; Ex parte Milligan, 
4 Wall. 2. Cases arising in the land and 
naval forces, or in the militia in time of 
war or public danger, are excepted from 
the right of trial by jury ; ibid. 

In regard to the jurisdiction of naval 
courts-martial over civil crimes committed 


parent was obliged to exhibit inventories 
of the estate or the deceased, and give 
security to the chamberlain for the orphan’s 
part or share. It is now said to be fallen 
Into disuse. 2Steph.Com. 313 ; Pull. Cust. 
Lond. 190, OrphanCourt. 

COTJBT OF OYEB AND TEfiMI- 
■W K B.. In Amerioan Law. . The name 
of courts of criminal jurisdiction in several 
of the states of the American Union, as in 
Delaware and Pennsylvania. 

They were abolished in New York Dec. 
31, 1895, and in New Jersey by acts of 
March 14 and 22, 1895. In Pennsylvania 
they are held at the same time with the 
court of quarter sessions, as a general rule, 
and by the same judges. In Delaware they 
are specially called by a precept from the 
judges when there are capital felonies to 
be tried, and consist of the chief justice and 
three associate judges of the state. 


at sea, see 1 Term 548; 3 Wheat, 212; 10 
id. 159; 7 Hill 95; 1 Kent 841, n. Naval 
courts-martial in England are now gov¬ 
erned by the Naval Discipline Act of 1806 
(29 & 30 Viet. c. 109) and its amendments 
of 1884 (47 &, 48 Viet. c. 39); 2 Steph. Com. 
589-598. 

The court must appear from its record to 
have acted within its jurisdiction ; Ives, 
Mil. L. 35 ; 3 3. & R. 590; 1 Rawle 148; 11 
Pick. 442; 19 Johns. 7; 25 Me. 108; 1 
M’Mull. 09 ; 13 How. 134. A want of juris¬ 
diction either of the person, 1 Brock. 324, 
or of the offence, will render the members 
of the court and officers executing its sen¬ 
tence trespassers; 8 Cra. 831. See Military 
Law ; Martial Law. So, too, the mem¬ 
bers are liable to a civil action if they ad¬ 
mit or reject evidence contrary to the rules 
of the common law ; 2 Kent 10 ; V. Ken¬ 
nedy, Courts-Mart. 13 ; or award excessive 
or illegal punishment; V. Kennedy, Courts- 
Mart. 18. 

The decisions of general courts-martial 
are subject to revision by the commanding 
officer, the officer ordering the court, or by 
the president or sovereign, as the case may 
be; 11 Johns. 150. No sentence extending 
to the loss of life or to the dismissal of a 
commissioned or warrant officer shall be 
carried into effect until confirmed by the 
resident: U. 3. R. S. § 1624, art. 53. The 
ecision and sentence of a court martial, 
having jurisdiction of the person accused 
and of the offence charged, and acting 
within the scope of its lawful powers, cannot 
be reviewed or set aside by writ of habeas 
corpus; 158 U. S. 109. Consult Encyc. 
Brit, sub voc.; Benet; De Hart, and also 
Adye ; Defalon ; Hough ; J. Kennedy ; V. 
Kennedy ; M’Arthur; Macnaghten; Ma¬ 
comb ; Simmons ; Tytler, Courts-Martial; 
Brickhimer; Ives; Merrill; Winthrop, Mil. 
Law; Opinions Att.-Gen. passim. 

COUBT OF NISI PBIU8. In 
American Law. A court of original oml 
jurisdiction in the city and county of Phil¬ 
adelphia, held by one of the judges of the 
supreme court of the state. Abolished by 
the constitution of 1874; art. 5, § 1. See 
Nisi Prius ; Courts of Assize and Nisi 
Pruts. 

COUBT OF ORDINARY. In Amer¬ 
ican Law. A court which has jurisdic¬ 
tion of the probate of wills and the regu¬ 
lation of the management of decedents’ 
estates. 

Such a court exists in Georgia (see Code 
Ga. 1882, §§ 318-840), and formerly existed 
in New Jersey, South Carolina, and Texas, 
but has been replaced by the court of pro¬ 
bate or district oourt," q. v. See 2 Kent 
409; Ordinary. 


COTJBTS OF OYEB AND TERMI¬ 
NER AND GENERAL GAOL DE 
LI VERY. In English Law. Tribunals 
for the examination and trial of criminals. 

They are held before commissioners 
selected by the queen, among whom are 
usually two justices of the superior courts 
at Westminster, twice in every year in all 
the counties of England except the four 
northern, where they are held once only, 
and Middlesex and parts of other counties, 
over which the central criminal court has 
jurisdiction. 

Under the commission of oyer and termi¬ 
ner the justices try indictments previously 
found at the same assizes for treason, felony, 
or misdemeanors. Under the com missi on 
of general gaol delivery they may try and 
deliver every prisoner who is in gaol when 
the judges arrive at the circuit town, when¬ 
ever or before whomsoever indicted or for 
whatsoever crime committed. These com¬ 
missioners are joined with those of assize 
and nisi prius and the commission of the 
peace. 3 Steph. Com. 352. See Courts 
of Assizb and Nisi Prius. 

In American Law. Courts of criminal 
jurisdiction in some states. See Court Of 
Oyer and Terminer. 

COT JBT OF PALACE AT WEST¬ 
MINSTER. This court had jurisdiction 
of personal actions arising within twelve 
miles of the palace at Whitehall. Abol¬ 
ished by 12 & 13 Viet. c. 101 ; 8 Steph. 
Com. 317, n. 

COUBT OF PASSAGE. An inferior 
court possessing a very ancient jurisdiction 
over causes of action arising within the bor¬ 
ough of Liverpool. R. & L. See Pabbaoi: 
Court. 

COTJBT OF PECULIARS. In Eng¬ 
lish Law. A branch of the court of 
arches, to which it is annexed. 

It has jurisdiction of all ecclesiastical 
causes arising in the peculiars of Canter¬ 
bury or other dioceses which are exempt 
from the ordinary’s jurisdiction and sub¬ 
ject to that of the metropolitan only. The 
court of arches has an appellate jurisdiction 
of causes tried in this court 3 Bla. Com. 
85 ; 3 Steph. Com. 300. See Peculiars. 

COTJBT OF PIE-POWDER, PY- 
POWDERS, or PIEPOUDRE (Fr. 
pied , foot, and poudre , dust, or puldreaux, 
old French pedler). In English Law. 

A court of special jurisdiction in every fair 
or market, said to have been so called be¬ 
cause the several disputes which arose were 
adjudged with a dispatch that suited tbe 
convenience of transitory suitors,—the men 
with “dustv feet.” 


COTJBT OF ORPHANS. In English 
Law. The court of the lord mayor and 
aldermen of London, which had the care 
of those orphans whose parents died in 
London and were free of the city. 

By the custom of London this oourfc waa 
entitled to the possession of the p er so n , 
lands, and chattels of every infant whose 
parent was free of the city at the time of 
bk death and who died in the city. The 
executor or administrator of such deceased 


The word piepovdrt, spelled also pisdpoudr* and 
pypovnicr, niss M6D considered as signifying dusty 
feet, pointing to the general condition of the feet of 
the suitors therein ; Cowel; Blount; or ss Indicat¬ 
ing the rapidity with which Justice is administered, 
as rapidly as 'dust can fall from the foot; Co. 4th 
Inst. 473; or pedler’s feet, as being the court of 
such chapmen or petty traders sa resorted to fain. 
It was not couflned to fairs or markets, hut might 
exist, by custom, in cities^ boroughs, or sills for the 
nni wMnw of debts and the like: era. Jac. 818 ; Cro. 
car. 48; 8 Salk. «0t It waa hedd before the steward 
of him who waa entitled to tbe tolls from the 
market. It has fallen Into disuse. 
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COURT OF SEB8ION 


In An enumeration of oommon-Uw insti¬ 
tutions which he claims were derived from 
tbs Roman law, Mr. Semmee claims that 
these courts owe both their origin and their 
name to the Roman law, "as will be seen 
by referring to the code 1. 8, tit. 8, De /V- 
diinrit Junieilxu." Address, Am. Bar. 
Assn. Rep. 1888, p. 197 
The civil jurisdiction extended to all mat¬ 
ter* of oontract arising within the precinct 
of the fair or market during the continu¬ 
ance of the particular fair or market at 
which the court was held, the plaintiff 
being obliged to make oath as to the time 
and place. The cases were mostly trade 
disputes, and accordingly the decisions were 
law made by merchants, and a good deal of 
interest attached to them as decisions by 
iunes of experts ; 1 Social En g l and 464. 
Disputes only could be determined which 
arose in the fair and in fair time ; Inder- 
wick. King's Peace 155. 

The criminal jurisdiction embraced all 
offences committed at the particular fair 
or market at which the court was held. 
An appeal lay to the courts at Westminster. 
See Barrington, Stat. 837 ; 3 Bla. Com. 83 ; 

9 Steph. Com. 817, n.; Skene, de vtrb , tig. 
Pede pulverosus; Brae ton 984. 

COUBT OF POLICIES OF IN¬ 
SURANCE. A court of special jurisdic¬ 
tion which took cognizance of cases involv¬ 
ing claims made by those insured upon 
policies in the city of London. 

It was organized by a commission issued 
yearly by the lord chancellor, by virtue of 
43 EHx. c. 13, and 18 A 14 Car. II. c. 33, to 
the judge of the admiralty, the recorder of 
London, two doctors of the civil law, two 
common-law lawyers, and eight merchants, 
empowering any three of them (one being 
a civilian or barrister) to determine in a 
summary way all causes concerning policies 
in the city of London. The jurisdiction 
was confined to actions brought by assured 
persons upon policies of insurance on mer¬ 
chandise ; ana an appeal lay by way of * 
bill to the court of chancery.. The courts 
has been long disused, and was formally 
abolished by stat. 28 & 27 Viet. c. 125. 3 
Bla. Com. 74; 3 Steph. Com. 317, n. ; 
Crabb, Hist. Eng. Iaw 608. 

COUBT PREROGATIVE. See Pre¬ 

rogative Court. 

COUBT OF PROBATE. In Amer¬ 
ican Law. A court which has jurisdic¬ 
tion of the probate of wills and the regula¬ 
tion of the management and settlement of 
decedents* estates, as weLl as a more or less 
extensive control of the estates of minors 
and other persons who are under the 
especial protection of the law. In some 
states, this court has also a limited jurisdic¬ 
tion in civil and criminal actions. For the 
states in which such courts exist, and the 
limits of their jurisdiction, see the articles 
on the various states. 

In English Law. A court in England, 
established under the Probate Act of 1857, 
having exclusive jurisdiction of testament¬ 
ary causes or proceedings relating to the 
validity of wills and the succession to the 
property of persons deceased intestate. 2 
Steph. Com. 192 ; 8 id . 346. See stat. 20 A 
21 Viet. c. 77; 21 A 22 Viet. c. 95. This 
court is now merged in the High Court of 
Justice under the Judicature Act of 1873. 
3ee Judicature Acre. 

COURT OF PYFOWDER. See 

Court of Pie-Powder. 

C OURT OF QUARTER SESSIONS 
OF THE PEACE. In American Law. 

A court of criminal jurisdiction in the state 
of Pennsylvania. 

There is one such court in each county 
of the state. Its sessions are, in general, 
held at the same time and by the same 
judges as the court of oyer and terminer 
and general gaol delivery. 

COURT OF QUEEN’S BENCH. 

See Court of Kino's Bench. 


COURT OF RAILWAY AND CAN¬ 
AL COMMISSION. This is a court ee- 
tahlibhed by the English Railway and Canal 
Traffic Act, 1888. It consists of two non- 
judirial commissioners (one of them a person 
exiterienced in railway management) with 
salaries of £3,000 a year each, who are 
appointed on the recommendation of the 
President of the Board of Trade, and three 
ex-officio commissioners, consisting of an 
English judge nominated by the Lord Chan¬ 
cellor, a Scotch judge nominated by the 
Lord President of the Court of Session, and 
an Irish judge nominated formerly by the 
Lord Chancellor of Ireland, but now pos¬ 
sibly by the Lord Chief Justice of North¬ 
ern Ireland. The cx~ojficu) commissioners 
bold office for five years; and they act. 
respectively in England, Scotland and 
Northern Ireland. The commission deals 
with all such matters as were within the 
jurisdiction of the Railway Commission, 
except in so far as those matters have been 
transferred to the Railway Rates Tribunal; 
and it has jurisdiction not merely as regards 
matters directly relating to railways and 
canals but also as regards matters such as 
the construction of telegraphs and the water 
supply of the metropolis. Byrne. See 
Courts of Engiland. 

COURT OF RECORD. A judicial 
organized tribunal having attributes and 
exercising functions independently of the 
person of the magistrate designated gener¬ 
ally to hold it, and proceeding according to 
the course of the common law. 8 Mete. 
1T1, per Shaw, C. J. 

A court where the acts and proceedings 
are enrolled in parchment for a perpetual 
memorial and testimony. 3 Bla. Com. 24. 

A court which has j unsdiction to fin e and 
imprison, or one having jurisdiction of 
civil causes above forty shillings, and pro¬ 
ceeding according to the course of the 
common law. 87 Me. 29. 

All courts are either of record or not of record. 
The possession of the right to flue end Imprison for 
contempt waa formerly considered aa furnishing 
decisive evidence that a court was a court of 
record ■ Co. Litt. 117 6, 260 a; 1 Salk. 144; 12 Hod. 
880 ; 8 Wma. Saund. 101 a ; Vlner, Abr. Courts ; and 
It la said that the erection of a new tribunal with 
this power renders It by that very fact a court of 
record: 1 Salk. 200; 12 Hod. 888; 1 Woodd. Lect. 
08; 8 Bla. Com. 24,26; but every court of record 
doee Dot possess this power: 1 Sid 145 ; 8 Sharsw. 
Bla. Com. SB, n. The mere fact that a permanent 
record is kept does not, In modern law, stamp the 
character or the court; since many courts, as pro¬ 
bate courts and others of limited or special jurisdic¬ 
tion, are obliged to keep records rind yet are held to 
be courts not of record. See 11 Mass. 610; 22 Pick. 
430; l Cow. 212: 8 Wend. 868; JO Pa. 168; 5 Ohio 
646 ; 7 Ala. 861 ; 25 id. 640. The definition first given 
above Is taken from the opinion of Shaw, C. J.. in 8 
Mete. 171, with an additional element not required 
In that case for purpoees of distinction, and la be¬ 
lieved to contain all the distinctive qualities which 
can be said to belong to all courts technically of 
record at modem law. 

Courts may be at the same time of record 
for some purpoees and not of record for 
others; 28 Wend. 876; 6 Hill 590 ; 8 Mete. 
168. 

Courts of record have an inherent power, 
independently of statutes, to make rules 
for the transaction of business; but such 
rules must not contravene the law of the 
land ; 1 Pet. 604 ; 8 8. A R. 2638 id. 886 ; 
2 Mo. 98. They can be deprived of their 
jurisdiction by express terms of denial 
only ; 9 8. A R. 298 ; 2 Burr. 1042; 1 W. 
Bla. 285. Actions upon the judgments of 
such courts may, under the statutes of lim¬ 
itations of some of the states of the United 
States, be brought after the lapse of the 
period of limitation for actions on simple 
contracts; and this provision has given 
rise to several determinations of what are 
and what are not courts of record. See 22 
Pick. 430 ; 6 Gray 516 ; 6 Hill 590 ; 1 Cow. 
212 ; 25 Ala. N. 6. 540 ; 37 Me. 29. 

Under the naturalization act of the United 
States, “ every court of record in a state 
having common-law jurisdiction and a seali 
and a clerk or prothonotary ” has certain 
specified powers. As to what the require¬ 
ments are to constitute a court of record 
under this act, see 8 Pick. 168; 28 Wend. 875, 

A writ of error lies to correct erroneous 
proceedings in a court of record ; 8 Bla. Com. 
407; 10 Pick. 417 ; bat will not lie nnleww 


the court be one, technically, of record; 11 
Mass. 510. See W rit of Error. 

COURT OF REFEREES. See Re¬ 
ferees, Court of. 

COURT OF REGARD. In Eng¬ 
lish Law. One of the forest courts, in 
England, held every third year, for the Jaw¬ 
ing or expeditetion (g. v.)of dogs, to prevent 
them from running after deer. It is now 
obsolete. 8 Steph. Cora. 440 ; 3 Bla. Com. 
71, 72 ; Inderwick, King’s Peace 151. 

COURT FOR THE RELIEF OF 
INSOLVENT DEBTORS IN ENG¬ 
LAND. In English Law. A local 
court which had its sittings in London 
only, which received the petitions of in¬ 
solvent debtors and decided upon the ques¬ 
tion of granting a discharge. 

It was held by the commissioners of bank¬ 
ruptcy ; and its decisions, if in favor of a 
discharge, were not reversible by any other 
tribunal. See 8 Steph. Com. 426 ; 4 id. 287, 
288. 

This court was abolished by the Bank¬ 
ruptcy Act of 1861, which was repealed in 
1869, and all the former powers of the 
court were vested in the court of bank¬ 
ruptcy in London, which was merged in 
the high court of justice by the Judicature 
Act of 1873, § 16. 3 Steph. Com. 346 ; 83 
A 83 Viet. c. 88. 

COURTS OF REQUESTS (called 
otherwise courts of conscience). In Eng¬ 
lish Law. Courts of special jurisdiction, 
constituted by act of parliament in the city 
of London and other towns, for the recovery 
of small debts. 

They were courts not of record , and pro¬ 
ceeded in a summary way to examine upon 
oath the parties and other witnesses, with¬ 
out the aid of a jury, and made such order 
as is consonant to equity and good con¬ 
science. 

They had jurisdiction of causes of debt 
generally to the amount of forty shillings, 
but in many instances to the amount of five 
pounds sterling. 

The courts or requests in London consisted 
of two aldermen and four common council- 
men, and was formerly a court of consider¬ 
able importance, but was abolished, as well 
as all other courts of request, by the Small 
Debts Act, 9 A10 Viet. c. 95, and the order 
in council of May 9, 1847, and their juris¬ 
diction transferred to the county courts. 

The court of reouests before the king in 
person was virtually abolished by 16 Car. I. 
c. 10. See 8 Steph. Com. 449, and note (j); 
Bacon, Abr. Courts in London; County 
Courts. 

COURT ROLLS. The rolls of a ma¬ 
nor. containing all acts relating thereto. 
While belonging to the lord of the manor, 
they are not in the nature of public books 
for the benefit of the tenant. Scriven on 
Copyholds. See Copyhold. 

COURT, RULES OF. See Rule of 
Court ; Rules of Practice ; General 
Orders. 

COURT OF SESSION. In Sootofa 
Law. The supreme court of civil jurisdic 
tion in Scotland. 

The full title of the court la council and session. 
It whs first established In 1425. In 1460 Its jurisdic¬ 
tion was transferred to the king’s council, which in 
1808 was ordered to ett in‘-Edinburgh. In 1688 the 
Jurisdiction of both courts and the joint title were 
transferred to the present court. The regular num¬ 
ber of judges was fifteen ; but an additional number 
of Justices might be appointed by the crown to an 
unlimited extent. This privilege was renounced by 
10 Oeo. I. c. 19. • 

It consists of thirteen judges, formerly 
of fifteen, and is divided into an inner and 
an outer house. 

The inner house is composed of two 
branches or chambers, of co-ordinate juris¬ 
diction, each consisting of four judges, 
and called respectively the first division 
and the second division. The first division 
is presided over by the lord president or 
loro justice general, the second by the lord 
justice clerk. The outer house is composed 
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of five separate courts, each presided over 
by a single judge, called a lord ordinary. 

All causes commence before a lord ordi¬ 
nary, in general; and the party may select 
the one oefore whom he will bring his 
action, subject to a removal by the lord 
president in case of too great an accumula¬ 
tion before any one or more lords ordinary. 
See Bell, Diet. ; Erskine, Prin. L. Scotl. 
(18th ed.); Paterson, Corap. § 1055, n. et seq. 

COURT OF SESSIONS. In Ameri- 
can Law. A court of criminal jurisdic¬ 
tion existing in some of the Btates of the 
United States. 

COURT OF SHERIFF’S TOURN, 

See Sheriff's Tourn. 

COURT OF 8TANNEREEB. See 

Stannary Courts. 

COURT OF STAR-CHAMBER. In 
English. Law. A court which was for¬ 
merly held by divers lords spiritual and 
temporal, who were members of the privy 
council, together with two judges of the 
courts of common law. 

It was of very ancient origin, was new-modelled 
by the 8 Hen. VTI. c. 1 and 21 Hen. VIII. c. 20. and 
was Anally abolished, after having become very odi¬ 
ous to the people, by the 16 Car. I. c. 10. The name 
star-chamber Is of uncertain origin. It has been 
thought to be from the Saxon steoran, to govern, 
alluding to tho jurisdiction of the court over the 
crime of cosenage ; and has been thought to have 
been given because the hall In which the court was 
held was full of windows, L&mbard, Eiren. 110; or 
because the roof was originally studded with gilded 
stars, Coke, 4th Inst. 60; or, according to Blackstone, 
because the Jewish covenants (called starrs or stars, 
and which, by a statute of Richard I., were to be 
enrolled in three places, one of which was near the 
exchequer) were originally kept there, 4 Bla. Com. 
266, n. The derivation of Blackstone receives con- 
Armatlon from the fact that this location (near the 
exchequer) is assigned to the star-chaniber the Arst 
time it Is mentioned. The word star acquired at 
some time the recognized signiAcation of inventory 
or schedule. Stat. Acad. Cont. 82; 4 Sharew. Bla. 
Com. 266, n. 

The legal jurisdiction of this court ex¬ 
tended originally to riots, perjuries, misbe¬ 
havior of sheriffs, and other notorious mis¬ 
demeanors. It acted without the assist¬ 
ance of a jury. See Hudson, Court of Star 
Chamber (printed at the beginning of the 
second volume of the Collectanea Juridical 
4 Bla. Com. 266, and notes; 4 Steph. Com. 
308-310; 12 Amer. Law Rev. 21. 

COURT OF THE STEWARD OF 
THE BUNG’S HOUSEHOLD. In 
English Law. A court which had juris¬ 
diction of all cases of treason, misprision 
of treason, murder, manslaughter, blood¬ 
shed, and other malicious strikings where¬ 
by blood is shed, occurring in or within the 
limits of any of the palaces or houses of 
the king, or any other house where the 
royal person is abiding. _ 

It was created by Btatute 83 Hen. VIII. 
c. 12, but long since fell into disuse. 4 Bla. 
Com. 276, 277, and notes. 

COURT OF THE STEWARD AND 
MATLSTTAT.. See Court of MARSHAL- 
SEA. 

COURTS OF SURVEY. Courts for 
the hearing of appeals by owners or masters 
of ships, from orders for the detention of 
unsafe ships, made by the English board of 
trade, under the Merchant Shipping Act of 
1876. R <fc L. 

COURT OF SWANIMOTE or 
SWEINMOTE (spelled, also. Swainmote , 
Swain-gemote; Saxon, swang t an attend¬ 
ant, a freeholder, and mote or gemote , a 
meeting). 

In English Law. One of the forest 
courts, now obsolete, held before the ver- 
derers, as judges, by the steward, thrice in 
every year,—the sweins or freeholders with¬ 
in the forest composing the jury. 

This court had jurisdiction to inquire 
Into grievances and oppressions committed 
by the officers of the forest, and also to re¬ 
ceive and try presentments certified from 
the court of attachments, certifying the 
cause, in turn, under the seals of the jury, 
in case of conviction, to the court of justice 
seat for the rendition of judgment. Cowel; 


8 Bla. Com. 71, 72 ; 3 Steph. Com. 817, n. 
See Ind. Kings Peace 150 ; Forest Laws. 

COURT FOR THE TRIAL OF IM¬ 
PEACHMENTS. A tribunal for de¬ 
termining the guilt or innocence of any 
person properly impeached. In England, 
the House of Lords, and in this country, 
generally, the more select branch of the 
legislative assembly, constitutes a court for 
the trial of impeachments- A peer could 
always be impeached for any crime, and 
although Blackstone lays it down that a 
commoner cannot be impeached for a capi¬ 
tal offence, but only for a high misde¬ 
meanor, the opinion seems to nave pre¬ 
vailed that he could be impeached for high 
treason ; 4 Bla. Com. 260; 4 Steph. Com. 
299; May, Pari. Prac. c. 28. See Impeach¬ 
ment. 

COU RTS OF THE TWO UNIVER¬ 
SITIES. In English Law. See Chan¬ 
cellor’s Courts of the Two Universities. 

COURTS OF THE UNITED 
STATES. See United States Courts. 

COURT OF WARDS AND LIVE¬ 
RIES. In English Law. A court of 
record in England, which had the super¬ 
vision and regulation of inquiries concern¬ 
ing the profits which arose to the crown 
from the fruits of tenure, and to grant to 
heirs the delivery of tHeir lands from the 
possession of their guardians. 

The Court of the King's Wards was instituted by 
stat. 82 Hen. VIII. c. 4B, to take the place of the 
ancient inquirifto post mortem, and the jurisdiction 
of the restoration of lands to heirs on their becoming 
of age (livery) was added by statute 83 Hen. VIII. c. 

22, when It became the Court of Wards and Live* 
rlea It was abolished by,statute 12 Car. II. c. 24. 

The jurisdiction extended to the superin¬ 
tendence of lunatics and idiots in the king’s 
custody, granting licenses to the king’s 
widows to marry, and imposing fines for 
marrying without license; 4 Reeve, Hist. 
Eng. Law 259 ; Crabb, Hist. Eng. Law 468 ; 

1 Steph. Com. 183, 192; 4 id. 40; 2 Bla. 
Com. 68, 77 ; 8 id. 258. 

COURTESY. See Curtesy. 

COUSIN. The son or daughter of the 
brother or sister of one’s father or mother. 

The issue, respectively, of two brothers | 
or two sisters, or of a brother and a sister. 

Those who descend from the brother or i 
sister of the father of the person spoken j 
of are called paternal cousins; maternal 
cousins are those who are descended from 
the brothers or sisters of the mother. See 

2 Brown, Ch. 125 ; 1 Sim. AS. 801 ; 8 Russ. 
140; 9 Sim. 386, 457. The word is still 
applied in Devonshire to a nephew. 1 Ves. 
Jr. 73. 

COUSINAGE. See Cosinaoe. 

COU8TUM (Fr.)« Custom; duty ; toll. 

1 Bla. Com. 314. 

COUSTUMTER (Fr.). A collection of 
customs and usages in the old Norman law. 
See Grand Couturier. 

COU T HUTLAUGH. He that will¬ 
ingly receives an outlaw and cherishes or 
conceals him . In ancient times he was 
subject to the same punishment as the 
outlaw. Blount. 

COUTUME. (Fr.). The nearest equiva¬ 
lent in French for the English “Common 
Law.” 4 Pollock, 1st Book Jurispr. 254. 

COVEN ABLE (L. Fr.). Convenient; 
suitable. Anciently written convenable. 

COVENANT (Lat. convenire , to come 
together ; convention a coming together. 

It is equivalent to the factum conventum of; 
the civil law). 

In Contracts. An agreement between 
two or more persona, entered into by deed, 
whereby one of the parties promises the 
performance or non-performance of certain 
acts, or that a given state of things does or 
shall, or does not or shall not, exist. 

A oontract under seal; a deed. 

Affirmative covenants are those in whioh 
the covenantor declares that something has 
been already done, or shall be done in the 
future. 


Affirmative covenants do not operate to 
deprive covenantees of rights enjoyed inde¬ 
pendently of the covenants; Dyer 19 6; 1 
Leon. 251. 

Covenants against incumbrances. See 
Covenant against Incumbrances. 

Alternative covenants are disjunctive 
covenants. 

Auxiliary covenants are those which do 
not relate directly to the principal matter 
of contract between the parties, but to 
something connected with it. Those the 
scope of whose operations is in aid or sup¬ 
port of the principal covenant. If tne 
principal covenant is void, the auxiliary is 
discharged; Anatr. 256 ; Prec. Chanc. 475. 

Collateral covenants are those which are 
entered into in connection with the grant 
of something, but which do not relate im¬ 
mediately to the thing granted : as, to pay 
a sum of money in gross, that the lessor 
shall distrain for rent on some other land 
than that which is demised, to build a house 
on the land of some third person, or the 
like, Platt, Cov. 69 ; Shepp. Touchst. 161 ; 
4 Burr. 2439 ; 3 Term 393 ; 2 J. B. Moore 
104; 5 B. & Aid. 7 ; 2 Wils. 27 ; 1 Ves. 56. 

Concurrent covenants are those which are 
to be performed at the same time. When 
one party is ready and offers to perform 
his part, and the other refuses or neglects 
to perform his, he who is ready and offers 
has fulfilled his engagement, and may main¬ 
tain an action for the default of the other, 
though it is not certain tliat either in 
obliged to do the first act; Platt, Cov. 71 ; 
2 Selw. N. P. 448 ; Dougl. 698; 18 E. L. & 
Eq. 81 ; 4 Wash. C. C. 714; 16 Mo. 450. 

Declaratory coveiianfs are those which 
serve to limit or direct uses. 1 Sid. 27 ; 1 
Hob. 224. 

Dependent covenants are those in which 
the obligation to perform one is made to 
depend upon the performance of the other. 
Covenants may be so connected that the 
right to insist upon the performance of one 
of them depends upon a prior performance 
on the part of the party seeking enforce¬ 
ment. • Platt, Cov. 71 ; 2 Selw. N. P. 443; 
Steph. N. P. 1071 ; 1 C. B. n. 8. 646 ; 6 Cow. 
296 ; 2 Johns. 209 : 2 W. & S. 227 ; 8 S. & R. 
268 ; 4 Conn. 8 ; 24 id. 624 ; 11 Vt. 549 ; 17 
Me. 232 ; 3 Ark. 581 ; 1 Blackf. 175; 6 Ala. 
60 ; 3 Ala. N. s. 330. To ascertain whether 
covenants are dependent or not, the inten¬ 
tion of the parties is to be sought for and 
regarded, rather than the order or time in 
which the acts are to be done, or the struc¬ 
ture of the instrument, or the arrangement 
of the covenant; 2 Pars. Contr. 645 ; 1 
Wms. Saund. 320, n. ; 7 Term 130; 5 B. & 

P. 223 ; 36 E. L. & Eq. 358 ; 4 Wash. C. C. 
714 ; 4 Rawle 26 ; 2 W. <fc S. 227 ; 2 Johns. 
145 ; 5 N. Y. 247 ; 1 Root 170 ; 4 Rand. 352. 
See note to Cutter v. Powell, Smith Lead. 
Cas, 

Disjunctive covenants. Those which are 
for tne performance of one or more of 
several tilings at the election of the cove¬ 
nantor or covenantee, as the case may be. 
Platt, Cov. 21; 1 Duer N. Y. 209. 

Executory covenants are those whose per 
forraance is to be future. Shepp. Touchst. 
161. 

Express covenants are those which are 
created by the express words of the parties 
to the deed declaratory of their intention ; 
Platt, Cov. 25. The formal word covenant 
is not indispensably requisite for the crea¬ 
tion of an express covenant; 2 Mod. 268 ; 5 

Q. B. 683 ; 8 J. B. Moore 546; 12 East 182, 
n. ; 1 Bibb 879; 8 Johns. 44 ; 4 Conn. 508; 

1 Harr. Del. 233. The words ** I oblige,” 

“ agree,” 1 Ves. 616 ; 2 Mod. 266, “ I bind 
myself," Hardr. 178; 3 Leon. 119, have been 
held to be words of covenant, as are the 
words of a bond; 1 Ch. Cas. 194. Any word9 
showing the intent of the parties to do or 
not to do a certain thing, raise an express 
covenant; 13 N. H. 513. But words import¬ 
ing merely an order or direction that other 
persons should pay a sum of money, are not 
a covenant; 6 J. B. Moore 202, n. (a). 

Covenants for further assurance. See 
Covenant for Further Assurance. 

Covenants for quiet enjoyment . See Cov¬ 
enant for Quiet Enjoyment. 

Covenants for title are those covenants 
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in a deed conveying land which are inserted 
for the purpose of securing to the grantee 
and covenantee the benefit of the title 
which the grantor and covenantor pro¬ 
fesses to convey. 

Those in common use in England are four 
in number—of right to conrcy, for quiet en¬ 
joyment, against incumbrances, and for fur¬ 
ther assurance—and are held to run with 
the land ; the covenant for seisin has not 
been generally in use in modern convey¬ 
ances in England ; Rawle. Cov. ^ 24. In the 
United States there is, in addition, a cove¬ 
nant of tnomanfy. which is more commonly 
used than any of the others. In the United 
States what are ** often called * full cove¬ 
nants * are the covenants for seisin, for right 
to convey, against incumbrances, for quiet 
enjoyment, sometimes for further assur¬ 
ance, and, almost always, of warranty— 
this last often taking the place of the cove¬ 
nant for quiet enjoyment : ” Rawle, Cov. § 
27. The covenants of seisin, for right to 
convey, and against incumbrances, are gen¬ 
erally held to oe in praesenti ; if broken at 
all, tney are broken as soon as made ; Rawle, 
Cov. 318 ; 4 Kent 471; 6 Cush. 128 : 3 Washb. 

R. P. 478; see Mitch. R. P. 448; 36Me. 170 ; 
and the various titles below for a fuller state¬ 
ment of the Law relative to the different 
covenants for title. 

Implied covenants or covenants in law are 
those which arise by intendment and con¬ 
struction of law from the use of certain 
words having a known legal operation in 
the creation of an estate, so that after they 
have had their primary operation in the 
creation of the estate, the law gived them 
a secondary force, by implying an agree¬ 
ment on the part of the grantor to protect 
and preeerye the estate so by these words 
already created; 1 C. B. 429; Bacon, Abr. 
Covenant, B; Rawle, Coy. § 270, n. In Co. 
Litt. 139 b, it is said that 41 of covenants 
there be two kinds: a covenant personal 
and a covenant real; a covenant in deed 
and a covenant in law.’* In a conveyance 
of lands in fee, the words “ grant, bargain, 
and sell/’ imply certain covenants; see 4 
Kent 473 ; and the word “ give ” implies a 
covenant of warranty during the life of the 
feoffor ; 10 Cush. 134; 2 Caines 193; 9 N. 
H. 222 ; 7 Ohio 394; (but this covenant 
and that implied from the word “ grant" 
are abolished in England by 8 & 9 Viet. c. 
106, § 14) ; and in a lease the use of the 
words “ grant and demise ;" Co. Litt. 384 

4 Wend, o02 ; “ grant;” Freem. 367 ; Cro. 
ELiz. 214 ; 1 P. & D. 360 : “ demise ; ” 4 Co. 
80; 10 Mod. 162 ; 9 N. H. 222 ; 15 N. Y. 327 ; 
“ demise ment; " 1 Show. 79; 1 Salk. 187; 
raise an implied covenant on the part of the 
lessor, as do ‘^yielding and paying ; ” 9 Vt. 
151 ; on the part of the lessee. In regard 
to the covenants arising to each grantee by 
implication on sale of an estate with condi¬ 
tions, in parcels to several grantees, see 28 
Barb. 15& 

Covenants in deed. Express covenants. 

Covenants in gross. Such as do not run 
with the land. 

Covenants in law. Implied covenants. 

Illegal covenants are those which are ex¬ 
pressly or impliedly forbidden by law. Cov¬ 
enants are absolutely void when entered 
into in violation of the express provisions 
of statutes; 5 H. A J. 198; 5 H. 90 ; 4 

S. & R. 159; 4 Halst. 252; or if they are of 
an immoral nature; 3 Burr. 1568; 1 B. A 
P. 340 ; 8 T. B. Monr. 35; against public 
policy ; 4 Mass. 370 ; 7 Me. 118 ; 5 Halst. 87; 
8 Day 145 ; 5 W. A 8. 315; 6 Miss. 769 ; 2 
McLean 464 ; 4 Wash. C. C. 297 ; 11 Wheat. 
258 ; in general restraint of trade ; 21 Wend. 
166; 7 Cow. 307; fl Pick. 206 ; or fraudu¬ 
lent as between the parties ; 4 S. A R. 483 ; 

5 MasB. 16 ; or as to third persons; 3 Day 
450; 14 8. A R. 214 ; 3Caines 218 ; 2 Johns. 
286; 15 Pick. 49. 

Ind ependent covenants are those the ne¬ 
cessity of whoee performance is determined 
entirely by the requirements of the cove¬ 
nant itself, without regard to other cove¬ 
nants between the parties relative to the 
same subject-matter or transactions or 
series of transactions. 

Covenants are generally construed to be 
independent; Platt, Cov. 71; 2Johns. 145; 


10 id. 204; 21 Pick. 438 ; 8 Bingh. n. 8. 855; 
unless the undertaking on one side is in 
terms a condition to the stipulation of the 
other, and then only consistently with the 
intention of the parties ; 3 Maule A S. 806; 
It) East 295, 530 ; or unless dependency re¬ 
sults from the nature of the acts to be done, 
and the order in which they must neces¬ 
sarily precede and follow each other in the 
progress of performance; Willes 496; or 
unless the non-performance on one side goes 
to the entire substance of the contract, and 
to the whole consideration ; 1 Seld. 247. If 
once independent, they remain so ; 16 Barb. 
416. 

Inherent covenants are those which relate 
directly to the land itself, or matter grant¬ 
ed. Shepp. Touchst. 161. Distinguished 
from collateral covenants. 

If real, they run with the land ; Platt, 
Cov. 66. 

Intransitive covenants are those the duty 
of performing which is limited to the cove¬ 
nantee himself, and does not pass over to 
his representative. 

Joint covenants'*™ those by which several 
parties agree to do or perform a thing to¬ 
gether, or in which several persons have a 
joint interest as covenantees. 26 Barb. 63 ; 
10 How. 580; 1 Gray 376; 10 B. Monr. 291. 
They may be in the negative ; 33 Me. 200. 

Negative covenants are those in which the 
party obliges himself not to do or perform 
some act. Courts are unwilling to construe 
a negative covenant a condition precedent, 
inasmuch as it cannot be said to be per¬ 
formed till a breach becomes impossible ; 2 
Wms. Saund. 156 ; 1 Mod. 64; 2Kebl. 674. 

Obligatory covenants are those which are 
biruling on the party himself. 1 Sid. 27 ; 1 
Kebl. 337. They are distinguished from 
declaratory covenants. 

Personal Covenants , See PERSONAL, Cov¬ 
enant. 

Principal covenants. Those which relate 
directly to the principal matter of the con¬ 
tract entered into between the parties. 
They are distinguished from auxiliary. 

Real covenants. See Real Covenant. 

Covenants of rights to convey. See Cove¬ 
nant op Right to Convey. 

Covenants of seisin. See Covenant of 
Seisin. 

Covenants to stand seized, etc. See Cove¬ 
nant to Stand Seized to Uses. 

Transitive covenants are those personal 
covenants the duty of performing which 
passes over to the representatives of the 
covenantor. 

Covenants of warranty. See Covenant 
of Warranty. 

Covenants are subject to the same rules as 
other contracts in regard to the qualifica¬ 
tions of par ties, the assent required, and the 
nature of the purpose for which the contract 
is entered into. See Parties ; Contracts. 

JNo peculiar words are needed to raise an 
express covenant; 12 Ired. 145 ; 1 C. A M. 
337^ 5 Q. B. 683 ; 3 Ex. 237, per Parke, B. ; 
and by statute in Alabama, Arkansas, Del¬ 
aware, Illinois, Indiana, Mississippi, Mis¬ 
souri, Montana, Nevada, New Mexico, 
Pennsylvania, and Texas, the words grant y 
bargain, and sell, in conveyances in fee, 
unless specially restricted, amount to cove¬ 
nants that the grantor was seized in fee, 
freed from incumbrances done or Buffered 
by him, and for quiet enjoyment against his 
acts; 4 Kent 473; 2 Binn. 95; 28 Mo. 151, 
174; 17 Ala. N. s. 198 ; 1 8m. A M. Oil ; 19 
Ill. 205; 15 Ark. 289 ; but do not imply any 
general warranty of title in Alabama, Ar¬ 
kansas, Pennsylvania, and North Carolina ; 
4 Kent 474; 22 Ark. 72; 1 Murph. 843 ; 2 
Ala. N. b. 535. In Iowa, by the statute of 
1848, the same rule was authorized, and up¬ 
on this it was held that all covenants were 
express; 2 Green 525; hut no such pro¬ 
visions are to be found in the revised code 
of 1884. In Ohio the statute of 1795 was 
almost exactly copied from the Pennsyl¬ 
vania statute, but wasrepealedinl624and re¬ 
enacted in substance, and entirely repealed 
in 1831, and the latest Revised Statutes (1884), 
like those of Iowa, are silent on the subject. 
The Wisconsin statute, providing that no 
covenant shall be implied, makes an excep¬ 
tion in the case of the short form of convey¬ 


ance provided by statute, and declares that 
such a deed shall have the effect of a convey¬ 
ance in fee simple to the grantee, his heirs 
and assigns, etc. ; Rev. 8tat. 1878. In Ten¬ 
nessee there is no statutory provision as 
to implied covenants, but a statutory short 
form of conveyance was held to authorize 
the broadest construction of the granting 
words unless their effect was specially lim¬ 
ited by the instrument itself; 5 Lea 100. 
In California and North and South Dakota 
the same rule substantially is prescribed by 
statute in the first-named state, the implied 
covenants do not run with the land ; 37 Cal. 
183. In Georgia a covenant of general war¬ 
ranty is held to include covenants of a right 
to convey, ouiet enjoyment, and freedom 
from incumbrances ; 04 Ga. 032. See gen¬ 
erally on this subject, Rawle, Cov. § 286. 

Describing lands in a deed as bounded on 
a street of a certain description raises a 
covenant that the street shall be of that de¬ 
scription ; 7 Gray 533; and that the pur¬ 
chaser shall have the use thereof ; 5 Md. 014 ; 
23 N. II. 201; which binds subsequent pur¬ 
chasers from the grantor; 7 Gray 83. 

In New York it is provided by statute that 
no covenants can be implied in any convey¬ 
ance of real estate; 4 Kent 469 ; but this 
provision does not extend to leases for 
years; 11 Paige 506 ; 42 N. Y. 174. 

The New York statute has been enacted 
in Michigan, Minnesota, Oregon, Wiscon¬ 
sin, and Wyoming, and no covenants for 
title seem to be implied in 6tates other than 
those above named. In some cases where 
the covenants relate to lands, the rights 
and liabilities of the covenantor, or cove¬ 
nantee, or both, pass to the assignee of the 
thing to which the covenant relates. In 
such cases the covenant is said to run with 
the land. If rights pass the benefit is said 
to run ; if liabilities, the burden. Only real 
covenants run with the land, and these 
only when the covenant has entered into 
the consideration for which the land, or 
some interest therein to which the covenant 
is annexed, passed between the covenantor 
and the covenantee ; 2 Sugd. Vend. 468, 484 ; 
2 M. A K. 535 ; 19 Pick. 449, 464 ; 24 Barb. 
366 ; 45 Me. 474; See 1 Washb. R. P. 526 ; 
and they die with the estate to which they 
are annexed ; 8 Jones, N. C. 12; 13 Ired. 193 ; 
but an estoppel to deny passage of title is 
said to be sufficient; 3 Mete. Mass. 124 ; 
and the passage of mere possession, or de¬ 
feasible estate without possession, enables 
the covenant to run ; 23 Mo. 151, 174. 

It is said by some authorities that the 
benefit of a covenant to do acts upon land 
of the covenantee, made with the ‘ cove¬ 
nantee and his assigns,” will run with the 
land though no estate passed between the 
covenantor and covenantee ; Rawle, Cov. 
335; Year B. 42 Edw. III. 13 ; 3 Den. 301 ; 

8 Gratt. 403 ; but the weight of authority 
is otherwise; 2 Sugd. Vend. 463 ; Platt, 
Cov. 461. Covenants concerning title gen¬ 
erally run with the land ; 3 N. J. 200 ; ex¬ 
cept those that are broken before the land 
passed ; 4 Kent 473 ; 30 Vt. 692. See Cove¬ 
nant of Seisin, etc. “ Until breach , cov¬ 
enants for title, without distinction be¬ 
tween them, run with the Land to heirs and 
assigns. But while this is well settled, a 
strong current of American authority has 
set in favor of the position that the cove¬ 
nants for seisin, for right to convey, and, 
perhaps, against incumbrances, are what 
are called covenants inpreesenti ,—if broken 
at all, their breach occurs at the moment 
of their creation. . . . . These covenants, 
it is held, are then turned into a mere 
right of action, which is not assignable 
at law and can neither pass to an heir, 
a devisee, or a subsequent purchaser. A dis¬ 
tinction is considered, by this class of cases, 
to exist, in this respect, between the cove¬ 
nants first named, and those for quiet enjoy¬ 
ment, of warranty, hnd for further assur¬ 
ance, which are held to be prospective in 
their character ; ” Rawle, Cov. §§ 204, 205. 
See also 2 Johns. 1. 

Covenants in leases, by virtue of the stat¬ 
ute 82 Hen. VIII. c. 84, which has been re¬ 
enacted in most of the states, ore assignable 
as respects assignees of the reversion and 
of the lease. Tne lessee continues liable on 
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express covenants after an assignment by 
him, but not on implied ones ; 4 Term 98 ; 
bat he is liable to the assignee of the lessor 
on implied covenants, at common law ; 
Platt, Uov. 532 ; 2Sugd. Vend. 456 ; Burton, 
B. P. § 855. See 1 Washb. R. P. 526. 

In case of the assignment of lands in par¬ 
cels, the assignees may recover pro rata. 
and the original covenantee may recover 
according to his share of the original estate 
remaining; 2 Sugd. Vend. 508 ; Rawle, Cov. 
§ 215; 36 Me. 170 ; 27 Pa. 288 ; 3 Mete. 
Mass. 87 ; 8 Gratt. 407 ; 0 B. Monr. 58. But 
oovenants axe not, in general, apportion- 
able ; 27 Pa. 288. 

See Spencer's case, 1 Sm. Lead. Cas. 206. 

In Practice. A form of action which 
lies to recover damages for breach of a 
oontraot under seal, ft is one of the brevia 
formata of the register, and is sometimes a 
concurrent remedy with debt, tnough never 
with assumpsit, and is the only proper 
remedy where the damages are unliqui¬ 
dated in nature and the contract is under 
seal; Fitzh. N. B. 340; Chit. PI. 112, 118; 
2 Steph. N. P. 1058. 

The action lies, generally, where the 
covenantor does some act contrary to his 
agreement, or fails to do or perform that 
which he has undertaken ; 4 Dane, Abr. 115; 
or does that which disables him from per¬ 
formance ; Cro. ELiz. 449; 15 Q. B. 88; 23 
Pick. 455. 

To take advantage of an oral agreement 
modifying the original covenant in an es 
Bential point, the covenant must be aban¬ 
doned and assumpsit brought; 27 Pa, 429 ; 
24 Vt. 347. 

The venue is local when the action is 
founded on privity of estate ; 2 Steph. N. 
P. 1148; 1 Wms. Saund. 241 b, n. ; and 
transitory when it is founded upon privity 
of contract. As between original parties 
to thp covenant, the action is transitory; 
and, by the statute 32 Hen. VIII. c. 34, an 
action of covenant by an assignee of the 
reversion against a lessor, or by a lessee 
against the assignee of the reversion, is also 
transitory ; 1 Cnit. PI. 274. 

The declaration must, at common law, 
aver a contract under seal; 2 Ld. Raym, 
1536; and either make profert thereof or 
excuse the omission ; 3 Term 151 ; at least 
of such part as is broken ; 4 DaU. 430; 4 
Rich. 196; and a breach or breaches ; 15 
Ala. 201 ; 5 Ark. 263 ; 4 Dana 881 ; 6 Miss. 
229 ; which may be by negativing the 
words of the covenant in actions upon cove¬ 
nants of seisin and right to convey ; Rawle, 
Cov. § 170; or according to the legal effect; 
but must set forth the incumbrance in 
case of a covenant against incumbrances ; 
id. § 80 ; and mu9t allege an eviction in 
case of warranty ; id. § 155. The disturb¬ 
ance must be averred to have been under 
lawful title; id. No consideration need be 
averred or shown, as it is said to be implied 
from the seal; but performance of an act 
which constitutes a condition precedent to 
the defendant’s covenant, if tnere be any 
such, must be averred ; 1 Chit. PI. 110; 2 
Grecnl. £v. § 235 ; 26 Ala. N. 8. 748. The 
damages laid must be large enough to cover 
the real amount sought to be recovered ; 3 
S. A R. 364, 567. 

There is no plea of general issue in this 
action. Under non est factum , the defend¬ 
ant may show any facts contradicting the 
making of the deed; 1 Seld. 422; 1 Mich. 
488 ; as, personal incapacity ; 2 Campb- 272 ; 
that the deed was fraudulent; Lofft 457 ; 
was not delivered ; 4 Esp. 255 ; or was not 
executed by all the parties; 6 Maulo A S. 
841. 

Non infregit conventionem and nil debet 
have botn been held insufficient; Com. Dig. 
Pleader , 2 V, 4. As to the effect of cove¬ 
nant performed, see Covenants Pxrformkd. 
In respect to the damages to be recovered, 
see Damaue8. 

Th«t judgment is that the plaintiff recover 
a named sum for the damages which he has 
sustained by reason of the breach or breaches 
of covenant, together with costs. 

See Independent Covenant. 

COVKWANT TO CuffVJfcx. A cove¬ 
nant by which the covenantor undertakes 


to convey to the covenantee the estate de¬ 
scribed in the covenant, under certain cir¬ 
cumstances. 


This form of conditional iUrastLon of If <r> 

frequent use In several of the United States; 14 Pa. 
808; 19 Barb. 689; 4 Md. 408; 11 III. 194 ; 19 oko 847. 
Substantially the same effect Is secured as by a con¬ 
veyance and a mortgage back for the purchase- 
money, with this Important difference, however, 
that the title of course remains In the covenantor 
until he actually executes the conveyance. 


The remedy for breach may be by action 
on the covenant; 29 Pa. 264; but the better 
remedy is said to be in equity for specific 
performance; 1 Grant 230. 

It is satisfied only by a perfect convey¬ 
ance of the kind bargained for; 19 Barb. 
639 ; otherwise where an imperfect convey¬ 
ance has been accepted ; 4 Md. 498. 

COVENANT FOR FURTHER AS¬ 
SURANCE. One by which the covenantor 
undertakes to do such reasonable acts in ad¬ 
dition to those already performed as may 
be necessary for the completion of the trans¬ 
fer made, or intended to be made, at the re¬ 
quirement of the covenantee. It relates 
both to the title of the vendor and to the in¬ 
strument of conveyance to the vendee, and 
operates as well to secure the performance 
or all acts for supplying any defect in the 
former, as to remove all objections to the 
sufficiency and security of the latter. Platt 
Cov. 841. 

The covenant is of frequent occurrence 
in English conveyances ; Dut its use in the 
United States seems to be limited to some 
of the .middle states; 2 Washb. R. P. 648 ; 
10 Me. 91; 4 Mass. 627; 10 Cush. 184. It is 
customary in railroad and other corpora¬ 
tion mortgages. 

The covenantor, in execution of his cove¬ 
nant, is not required to do unnecessary acts ; 
Yelv. 44; 9 Price 48. He must in equity 

g rant a subsequently acquired title; 2 Ch. 

as. 212; 1 Eq. Cas. Abr. 26; 2 P. Wms. 
630; must levy a fine ; 16Ves. 866 ; 5 Taunt. 
427; 4 Maule & S. 188 ; must remove a judg¬ 
ment or other incumbrance; 5 Taunt. 427 ; 
but a mortgagor with such covenant need 
not release nis equity ; 1 Ld. Raym. 86. It 
may be enforced by a bill in equity for spe¬ 
cific performance, or an action at law to re¬ 
cover damages for the breach ; 2 Co. 8 a ; 
6 Jenk. Cas. 24; Platt, Cov. 858; Rawle, 
Cov. § 862; 2 Washb. R. P. 666. 

COVENANT AGAINST INCUM¬ 
BRANCES. One which has for its object 
security against those rights to, or interests 
in, the land granted which may subsist in 
third persons to the diminution of the value 
of the estate, though consistently with the 
passing of the fee by the deed of convey¬ 
ance. For what constitutes an incum¬ 
brance, see Incumbrance. 

The mere existence of an incumbrance 
constitutes a breach of this covenant; 2 
Washb. R. P. 658 ; 20 Ala. 187; without 
regard to the knowledge of the grantee ; 2 
Greenl. Ev. § 242 ; 27 Vt. 78© ; 8 Ind. 171 ; 
10 id. 424. 

Such oovenants, being in preesenti, do not 
run with the land in Massachusetts and 
most of the other states; but the rule is 
otherwise, either by statute or decision in 
Maine , 1888, p. 697, tit. 9, § 18 ; 72 Me. 869 ; 
Colorado t B. 8. 1888, 172; Georgia, Code 
1883, 672 ; New York , 18 Johns. 105 ; 29 
Barb. 839; Ohio , 10 Ohio 827; Minnesota , 
25 Minn. 496 ; Missouri, 44 Mo. 512 ; 2 
McCrary 856 ; Indiana, 5 Blackf. 282; Wis¬ 
consin, 32 Wis. 495 (reversing the rule 
adopted in 0 Wis. 17); Iowa , 86 la. 232; 
South Carolina, 1 N. A McC. 104; Vermont, 
52 V t. 689 ; and possibly in Michigan. See 
Rawle, Cov. § 212. If the covenant is sp 
linked with another covenant as to have a 
prospective operation it runs with the land ; 
id. This covenant is usually coupled with 
that of seisin in considering this question, 
but it was not treated as running with the 
land in this oountry so readily as the latter ; 
Rawle, Cov. § 212. 

Yet the incumbrance may be of such a 
character that its enforcement may consti¬ 
tute a breach of the covenant of warranty ; 
as in case of a mortgage; 4 Mass. 849; 17 
id. 586 ; 8 Pick. 547 ; 22 id. 494. 

The measure of damages is the amount of 


injury actually sustained ; 7 Johns. 858 ; A 
Me. 94; 12 Maas. 804 ; 3 Cush.'201 ; 20N.H, 
869 ; 25 id. 229; Rawle, Cov. § 188. 

The oovenantee may extinguish the In¬ 
cumbrance and recover therefor, at his elec¬ 
tion, in the absence of agreement ; 4 Ind . 
588; 19 Mo. 480; 25 N. H. 229. See Cove¬ 
nant ; Real Covenant. 

COVENANT OF NON- CLAIM . A 

covenant sometimes employed, particularly 
in the New England States, ana in deeds of 
extinguishment of ground rents in Pennsyl¬ 
vania, that neither the vendor, nor his heirs, 
nor any other person, etc., shall claim any 
title in the premises conveyed. Rawle, Cov. 
§ 22. It is substantially the same as the 
covenant of warranty, q. v .; ibid. § 231. 

COVENANT NOT TO SUE. One 

entered into by a party who has a cause of 
action at the time of making it, by which 
he agrees not to sue the party liable to such 
action. 

A perpetual covenant not to sue is one by 
which the covenantor agrees not to sue the 
covenantee at any time. Such a covenant 
operates as a release to the covenantee, and 
may be pleaded as such. Cro. Eliz. 623 ; 12 
Mod. 415 ; 7 Mass. 153 ; 17 id. 623; 8 Ind. 
473; 84 L. J. Q. B. 25. And see 11 S. A R. 
149. 

A covenant of this kind with one of sev¬ 
eral, jointly and severally bound, will, not 
protect the others so bound ; 12 Mod, 551 ; 
6 Munf. 0 ; IConn. 139 ; 4 Me. 421 ; 2 Dana 
107 ; 17 Mass. 623. It is equivalent to a re¬ 
lease with a reserve of remedies, and hence 
is properly used in composition deeds in 
preference to a release, which discharges 
all sureties and co-debtors ; 8 D. & C. 861. 

A covenant by one of several partners not 
to sue cannot be set up as a release in an 
action by all; 3 P. & D. 149. 

A limited covenant not to sue, by which 
the covenantor agrees not to Bue for a lim¬ 
ited time, does not operate a release ; and 
a breach must be taken advantage of by 
action ; Carth. 63 ; 1 Show. 40 ; 2 Salk. 573 ; 
11 Q. B. 852; 6 Wend. 471 ; 5 Cal. 501. See 

29 Ala. N. s. 322, as to requisite considers 
tion. 

See Leake, Contr. 928. 

COVENANT FOR QUIET ENJOY¬ 
MENT. An assurance against the conse¬ 
quences of a defective title, and of any dis¬ 
turbances thereupon. Platt, Cov. 312 ; 11 
East 041 ; Rawle, Cov. § 91. By it, when 
general in its terms, the covenantor stipu¬ 
lates at all events; 1 Mod. 101 ; to indem 
nify the covenantee against all acts com¬ 
mitted by virtue of a paramount title; Platt, 
Cov. 813; 4 Co. 80 b; Cro. Car. 5; 8 Term 
584 ; 6 id. 66 ; 8 Duer, N. Y. 464 ; 2 Jones. 
N. C. 203; Busb. 884; 8 N. J. 260; not in¬ 
cluding the acts of a mob; 19 Miss. 87; 2 
Strobh. 366; nor a mere trespass' by the 
lessor; 10 N. Y. 151. 

But this rule may be varied by the terms 
of the covenant: as where it is against acts 
of a particular pereon ; Cro. Eliz. 212; 5 
Maule A S. 374; 1 B. & C. 29; or those 
“ claiming or pretending to claim ; ” 10 Mod 
383 ; 1 Ventr. 175; or molestation by any 
person. See 21 Miss. 87. 

It has practically superseded the ancient 
doctrine of warranty as a guaranty of title, 
in Engjish conveyances; 2 Washb. R. P- 
661; but the latter is more common in con¬ 
veyances in America; Rawle, Cov. £ 91. 

ft occurs most frequently in leases; 1 
Washb. R. P. 325; Rawle, Cov. 6 91 ; and 
is usually the only covenant used in such 
cases ; it is there held to be raised by the 
words grant, demise, lease, yielding and 
paying, give, etc,; 1 P. A D. 360 ; 9 N. H. 
222 ; 15 N. Y. 827 ; 0 Bingh. 056 ; 4 Kent 
474, n.; and exists impliedly in a parol lease; 

30 E. L. A Eq. 374 ; 8N. J. 260 ; see 1 Duer, 
N. Y. 170. It is usual in ground-rent deeds 
in Pennsylvania ; Rawle, Cov. § 91. 

COVENANT OF RIGHT TO CON¬ 
VEY. An assuranoe by the covenantoi 
that the grantor Hm sufficient capacity and 
title to convey the estate which he by his 
deed undertakes to convey. 

In modern English conveyancing, this 
covenant has taken the place of the cove¬ 
nant of seisin; 2 Washb. R. P. 648. It is 
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■aid to be the same as a covenant of seisin ; 
10 Me. 91 ; 4 Mass. 697 ; but is not necea- 
sari It so. as it includes the capacity of the 
grantor ; T. Jones 195 ; 2 BuLstr. 12 ; Cro. 
Jao. 358. 

The breach takes place on execution of 
the deed, if at all. Freern. 41 ; 5 Halst. 20; 
and the covenantee need not wait for a dis¬ 
turbance to bring suit; 5 Taunt. 426; but 
a second recovery of damages cannot be 
had for the same breach ; Platt, Cov. 810 ; 
1 Maule A a 365 ; 4 »<t 53. 


COVEN AWT OP SEISIN. An assur¬ 
ance to the grantee that the grantor has 

the very estate, both in quantity and qual¬ 
ity, which he professes to convey. Platt, 
Cov. 306. It has given place in English 
conveyancing to the covenant of right to 
convey, but is in use in several states of the 
United States. 2 Washb. R. P. 648. 

In England ; 1 Maule & S. 355 ; 4 id. 53; 
and in several states of the United States; 
e. g. Colorado, Georgia, New York, Ohio, 
Minnesota and other states (see Rawle, Cov. 
$ 211); bv decisions; 5 Blackf, 232: 17 
Ohio 52 ; 22 Wis. 495 ; 32 la. 317 ; 40 Mo. 
512 ; or by statute; 2 Washb. R. P. 650: 
tliis covenant runs with the land, and may 
be sued on for breach by an assignee ; in 
other states it is held that a mere covenant 
of lairful seisin does not run with the land, 
but is broken, if at all. at the moment of 
executing the deed ; 4 Mass. 408. 439, 627 ; 
10 Cush. 134 : 2 Barb. 303 ; 2 Me. 209 ; 2 
Dev. 30 ; 8 Gratt* 396 ; 5 Sneed 119 : 7 Ind. 
673; 27 III. 482 ; 37 Cal. 188 : 23 Ark. 590. 
See discussion of this subject with au¬ 
thorities cited in Covenant Against In¬ 
cumbrances. 

A covenant for indefeasible seisin is 
everywhere held to run with the land ; 2 
Vt. *328 ; 2 Dev. 30; 4 Dali. 439 ; 5 Sneed 
123; 14 Johns. 248 ; 14 Pick. 128; 10 Mo. 
467 ; and to apply to all titles adverse to 
the grantor's ; 2 Washb. R. P. 656. 

A covenant of seisin or lairful seisin, in 
England and most of the states, is satisfied 
onlv by an indefeasible seisin ; Rawle, Cov. 
§ 4i: 7 C. B. 810; 22 Vt. 106 ; 15 N. H. 176 ; 
6 Conn. 374 ; 23 id. 340 ; while in other 
states possession under a claim of right is 
sufficient; 3 Vt. 403; 10 Cush. 134 ; 4 Maas. 
408 ; 2 id. 439; 51 Me. 567 ; 09 id. 510 ; 27 
Ill. 229 ; 4 Neb. 133 ; 26 Mo. 92 ; 3 Ohio 211, 
525. 


A covenant of seisin, of whatever form, is 
broken at the time of the execution of the 
deed if the grantor has no possession either 
by himself or another; and no rights can 
pass to the assignee of the grantee; 2 Johns. 
1; 2 Vt 327 ; 5 Conn. 497; 14 Pick. 470; 
17 Ohio 60; 8 Gratt 397; 4 Cra. 430 ; 36 
Me. 170; 24 Ala. N. s. 189 ; 4 Kent 471 ; 2 
Washb. R. P. 656. 

The existence of an outstanding life-es¬ 
tate ; 22 Vt. 106; a material deficiency in 
the amount of land; 1 Bay 256 ; see 24 
Miss. 597 ; non-existence of the land de¬ 
scribed ; 16 Pick. 68; the existence of fences 
or other fixtures on the premises belonging 
to other persons, who have a right to re¬ 
move them; 1 N. Y. 564 ; 7 Pa. 122 ; 30 Vt. 
752; 19 la. 427 ; or of a paramount right in 
another to divert a natural spring ; 38 Vt. 
471; or to prevent the grantee from dam¬ 
ming water to a certain height when that 
right is reserved to him by his deed ; 20 
Wis. 293; 29 Ind. 96; concurrent seisin of 
another as tenant in common ; 12 Me. 889 N 
43 id. 567; adverse possession of a part by 
a stranger ; 7 Johns. 376 ; a conveyance 
by one of two tenants in common of tne en 
tire estate (so far as his half is concerned) 
38 Vt 464; constitute a breach of this cove 
nant But the existence of such easements 
or meumbrances as do not affect the seisin 
or the purchaser does not constitute a breach 
of the covenant; Rawle, Cov. § 59. For in¬ 
stance, the existence of a hignway over a 
part of the land ; 15 Johns. 449 ; 1 Pa. 886 ■ 
1 Conn. 103; 16 Ind, 340; or of a judgment, 
mortgage, or right of dower ; Rawle, Cov. 
fi 59; 2 J. J. Marsh. 430; 10 Ohio 888 ; 7 
Johns 380 ; (otherwise if the mortgagee h&e 
entered ; Rawle, Cov. §59); the removal 

of fixtures ; 45 N. Y. 792. But see 6 Cush. 
124. 

In the execution of a power, a covenant 


that the power is subsisting and not revoked 
is substituted ; Platt, Cov. 809. 

COVENANT RUNNING WITH 

LAND. A covenant which goes with the 
land (conveyed by the deed in which it is 
expressed), as being annexed to the estate, 
and which cannot, be separated from the land, 
and transferred without it. 4 Kent's Com. 
472, note. 

COVENANT TO STAND SEISED 

TO USES. A covenant by means of which 
under the statute of uses a conveyance of 
an estate may be effected. Burton, R. P. 
§§ 136, 145. 

Such a covenant cannot furnish the 
ground for an action of covenant broken, 
and in this respect resembles the ancient 
real covenants. 

The consideration for such a covenant 
must be relationshipeitherby blood or mar¬ 
riage ; 2 Washb. R. P. 129; Chal. R. P. 883. 
See 2 Seld. 342. 

As a mode of conveyance it has fallen 
into disuse; though the doctrine is often re¬ 
sorted to by courts in order to give effect to 
the intention of the parties who have under¬ 
taken to convey lands by deeds which are 
insufficient for the purpose under the rules 
required in other forms of conveyance ; 2 
Washb. R. P. 155 ; 2 Sand. Uses 79, 83; 4 
Mass. 136; 18 Pick. 397 ; 5 Me. 232 ; 11 
Johns. 351 ; 6 Yerg. 249. 

COVENANT OP WARRANTY. An 

assurance by the grantor of an estate that 
the grantee shall enjoy the same without 
interruption by virtue of paramount title. 
2 Jones, N. C. 203 ; 3 Duer, N. Y. 464 ; 68 
Barb. 38 ; 3 Hill, S. C. 304. 

It is not in use in English conveyances, 
but is in general use in the United States ; 
2 Washb. R. P. 659 ; and in several states 
is the only covenant in general use ; Rawle, 
Cov. §21; 4 Ga. 593 ; 8 Gratt. 353 ; 6 Ala. 60. 

A special warranty is not a covenant 
against incumbrances; 83 Va. 157. See 4 
Dali. 436. 

The form in common use is as follows:— 
“ And I the said [grantor], for myself, my 
heirs, executors, and administrators, do 
covenant with the said [grantee], his heirs 
and assigns, that I will, and my heirs, execu¬ 
tors, ana administrators shall, warrant and 
defend the same to the said [grantee], his 
heirs and assigns forever, against the lawful 
claims and demands of all persons [or, of 
alt persons claiming by, through, or under 
me. but against none other]for other spe¬ 
cial covenant, as the case may be]. When 
general , it applies to lawful adverse claims 
of all persons whatever; when special, it 
applies only to certain persons or claims to 
which its operation is limited or restricted ; 
2 Washb. R. P. 665. See a form in Rawle, 
Cov. § 21, n. 

This limitation may arise from the nature 
of the subject-matter of the grant; 8 Pick. 
547 ; 19 id. 841 ; 5 Ohio 190; 9 Cow. 271. 

Such covenants give the covenantee and 
grantee the benefit of subsequently acquired 
titles; 11 Johns. 91; 9 Cow. 271; 6 Watts 
60 ; 9 Cra. 43; 13 N. H. 889 ; 1 Ohio 190; 8 
Pidlc. 52; 24 id. 324; 8 Mete. 121 ; 18 Me. 
281; 20 id. 260; to the extent of their terms; 
12 Vt. 39 ; 3 Mete. 121 ; 9 Cow. 271; 84 Me. 
483; but not if an interest actually passes 
at the time of making the conveyance upon 
which the covenant may operate ; 8 McLean 
56; 9 Cow. 271; 12 Pick. 47; 5 Gratt. 157 ; 
in case of terms for years, as well as convey¬ 
ances of greater estates ; Wins. R. P. 229; 
2 Waahb. R. P. 478 ; 4 Kent 261, n.; Cro. 
Car. 109; 4 Wend. 502 ; 1 Johns. Cas. 90; 
as against the grantor and those claiming 
under him ; 2 Washb. R. P. 479 ; including 
purchasers for value; 14 Pick. 224 ; 5 N. 
H. 533 ; 5 Me. 231 ; 12 Johns. 201 ; 9 Cra. 
53 ; but see 4 Wend. 619 ; 18 Ga. 192. And 
this principle does not operate to prevent 
the grantee’s action for breach of the cove¬ 
nant, if evicted by such title ; 1 Gray 195 : 
25 Vt. 635 ; 12 Me. 499. See 88 Me. 846. A 
deed of land is not void as between the par¬ 
ties because of a want of consideration, and 
such want is no answer to an action upon 
a breach of covenant of warranty; 154 
Mass. 889. 


In case of a release of right and title, cove¬ 
nants limited to those claiming under the 
grantor do not prevent the assertion by the 
grantor of a subsequently acquired title ; 26 
N. H. 401; 4 Wend. 8W ; 6 Gray 828 ; 11 
Ohio 475 ; 14Me. 851 ; 43 td. 482 ; 14 Cal. 472. 

It is a real covenant, and runs with the 
estate in respect to which it is made, into 
the hands of whoever bocomeB the owner ; 

2 Waahb. R. P. 659 ; Chal. R. P. 279 ; 4 Sneed 
52; 82 Va. 702; 40 La. Ann. 827; against 
tbs covenantor and his personal representa¬ 
tives ; 27 Pa. 288 ; 8 Zabr. 260; see 142 N. 
Y. 78; to the extent of assets received, and 
cannot be severed therefrom ; 18 lied. 108, 

The covenant of warranty and that of 
seisin or of right to convey are not equiva¬ 
lent covenants. Defect of title will sustain 
an action upon the latter, while disturbance 
of possession is requisite to recover upon 
the former; 131 U. S. 75. Grantois hav¬ 
ing made an express contract of warranty, 
cannot set up knowledge of vice in their 
title, to exonerate themselves from the ob¬ 
ligation of their contract; 188 U. S. 505. 

The action for breach should be brought 
by the owner of the land and, as such, as¬ 
signee of the covenant at the time it is 
broken ; 4 Johns. 89 ; ID Wend. 834 ; 2 Mass. 
455 ; 7 id. 444 ; 3 Cush. 210 ; 10 Me. 81 ; 5 T. 
B. Monr. 357 ; 12 N. H. 413 ; but may be by 
the original covenantee, if he has satisfied 
the owner; 5 Cow. 137 ; 8 Cush. 222 ; 6 T. 
B. Monr. “857 ; 1 Conn. 244 ; 1 Dev. & B. 94 ; 
10 Ga. 311 ; 26 Vt. 279. 

To constitute a breach there must be an 
eviction by paramount title ; Rawle, Cov. § 
181 ; 6 Barb. 165 ; 5 Harr. Del. 162 ; 11 Rich. 
80 ; 18 La. Ann. 390, 499 ; 6 Cal. 262 ; 4 Ind. 
174 ; 6 Ohio St. 525 ; 26 Mo. 92 ; 17 Ill. 185 ; 
38 Me. 455; 14 Ark. 809 ; 85 Neb. 521 ; 26 
S. W. Rep. (Tex). 443 ; ; 4l Vt. 296 ; which may 
be constructive ; 12 Me. 499 ; 17 Ill. 185 ; 86 
id. 69 ; and it-is sufficient if the tenant yields 
to the true owner, or if, the premises Deing 
vacant, such owner takes possession ; 5 Hill 
599; 4 Mass. 349 ; 8 III. 182 ; 5 Ired. 393 ; 
40 Minn. 94; 98 N. C. 239; 40 La. Ann. 
827; 39 Cal. 360 ; 33 N. J. L. 828. See 4 
Halst. 139. But in such case the grantee 
must prove the existence and assertion of 
such paramount, outstanding, hostile title ; 
16 Or. 383; 51 Ill. 377 ; 47 Ind. 256 ; 66 Me. 
557 ; 108 Mas9. 276; 40 Vt. 43 ; and assume 
the burden of proof with as much particu¬ 
larity as if suing in ejectment; Rawle, 
Cov. § 186 ; 32 la. 76; 51 Tex. 178 ; unless 
the adverse right has been established by a 
judgment or decree in a suit of which the 
covenantor had been properly notified ; 
Rawle, Cov. § 138 ; in wnicn case the judg¬ 
ment or deoree will be conclusive evidence 
of the validity of the paramount title ; id. 
See id. § 123 et seq. 

Exercise of the right of eminent domain 
does not render the covenantee liable; 31 
Pa. 37 ; 71 id. 83 ; 25 Cal. 452; 10 Cush. 184 ; 

3 Wheat. 452. 

When the covenantee is threatened with 
eviction, it is usual and proper for him to 

f ive notice to the covenantor to appear and 
efend the suit. If it appears on tne record 
that the covenantor received the notice or 
if he defends the suit, recovery therein 
will be conclusive against him in an action 
by the covenantee ; otherwise the question 
of notice will go to the jury on the facts. 
If no notice was given, the record of the 
adverse suit is not even prima facie evi¬ 
dence that the adverse title was paramount. 
Notice of the adverse suit is not indispen¬ 
sable to a recovery against the covenantor; 
Rawle, Cov. § 126. 

As to the measure of damages for an 
eviction, see Measure of Damages. 

COVENANTS PERFORMED. In 
Pleading. A plea to an action of cove¬ 
nant, in use in the state of Pennsylvania, 
whereby the defendant, upon proper no¬ 
tice to the plaintiff, may give anything in 
evidence which he might have pleaded. 4 
Dali. 489 ; 2 Yeates 107; 15 8. & R. 105. 
And this evidence, it seems, may be given 
in the circuit court without notice, unless 
called for ; 2 ‘Wash. C. C. 450. 

COVENANTEE. One in whose favor 
a covenant is made. Shepp. Touch. 150. 


COVENANTOR 
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COVENANTOR. One who becomes 
bound to perform a covenant. 

COVENTRY ACT. The common 
name for the statute 22 <!k 23 Car. II. c. 1,— 
it having been enacted in consequence of 
an assault on Sir John Coventry in the 
street, and slitting his nose, in revenge, as 
was supposed, for some obnoxious words 
uttered by him in parliament. 

By this Btatute it is enacted that if any 
person shall, of malice aforethought, and 
by lying in wait, unlawfully cut or disable 
the tongue, put out an eye, slit the nose, cut 
off the nose or lip, or cut off or disable any 
limb or member, of any other person, with 
intent to maim or disfigure him, such per¬ 
son, his counsellors, aiderB, and abettors, 
shall be guilty of felony without benefit of 
clergy. The act was repealed in England 
by the 9 Geo. IV. c. 31. The provision now 
in force on this subject is the 24 & 26 Viet, 
c. 100, § 18 ; 4 Steph. Com. 80, n. 

COVERFEU. See Hoka Aurorae. 

COVERING DEED. See Deben¬ 
ture ; Debenture Bond ; Debenture 
Stock. 

COVERT BARON. A wife. So called 
from being under the protection of her hus¬ 
band, baron, or lord. 1 Bla. Com. 442. 

COVERTURE. The condition or state 
of a married woman. 

During coverture the civil existence of the 
wife is, for many purposes, merged in that 
of her husband ; 2 Steph. Com. 263-272. 
See Abatement ; Parties ; Married Wo¬ 
men. 

COVTN. A secret contri vance between 
two or more ]>ersons to defraud and preju¬ 
dice another in his rights. Co. Litt. 337 b ; 
Comyns, Dig. Covin . A ; 1 Viner, Abr. 473 ; 
28 Conn. 166. See Collusion ; Deceit ; 
Fraud. 

COW. In a penal statute which men¬ 
tions both cows and heifers, it was held that 
by the term cow must be understood one 
that had had a calf. 2 East, PI. Cr. 010 ; 1 
Leach 105. See G Humph. 2B5. 

COWARDICE. Pusillanimity ; fear ; 
misbehavior through fear in relation to some 
duty to be performed before an enemy. 
O'Brien, Court M. 142. 

Bv both the army and navy regulations 
of the United States this is an offence pun¬ 
ishable in officers or privates with death, or 
such other punishment as may be inflicted 
by a court-martial ; Rev. Stat. §§ 1342, 1624. 

CRAFT. Art or skill : dexterity in par¬ 
ticular manual employment, hence the oc¬ 
cupation or employment itself ; manual art; 
a trade. Webster. 

This word is also now applied to all kinds 
of sailing vessels. 21 Gratt. 093. See 23 L. 
J. Rep. 136; 3 El. & Bl. 888. 

CRANAGE. A toll paid for drawing 
mercliandiseout of vessels to the wharf: so 
called because the instrument used for the 
purpose is called a crane. 8 Co. 40. 

CRANE. Some strange action; a ca¬ 
price ; a whim ; a crotchet; a vagary. 

Violent of temper; subject to sudden 
cranks. Carlyle. The word has no neces¬ 
sarily defamatory sense ; 29 Fed. Rep. 827. 

CRASTINUM, CRASTTNO (Lat. to¬ 
morrow). On the day after. The return 
day of writs is made the second day of the 
term, the first day being some saint’s day, 
which gives its name to the term. In the 
law Latin, crastino (the morning, the day 
after) would then denote the return day. 
2 Reeve, Hist. Eng. Law 56. In the United 
States the return day is the first day of the 
term. 

CRAVE. To ask ; to demand. 

The word is frequently used in pleading : 
as, to crave oyer of a bond on which the 
suit is brought; and in the settlement of 
accounts the accountant-general craves a 
credit or an allowance. 1 Chit. Pr. 620. 
See Oyeb. 

CRAVEN. A word denoting defeat, 


and begging the mercy of the conqueror. 

It was used (when used) by the vanquished party 
in trial by battle. Victory wasohtained by tbe death 
of one of the combatants, or If either champion 

R roved recreant^ —that is, yielded. and pronounced 
le horrible word “ craven. " Such a person became 
infamous, and was thenceforth unfit to be believed 
on oath. 8 Bla. Com. 840. See W aqkr or Battlx. 

CREANCE. In French Law. A 

claim : a debt; also belief, credit, faith. 1 
Bouvier, Inst. n. 1040. 

CREANSOR. A creditor. Cowel. 

CREATE. To create a charter is to 
make an entirely new one, and differs from 
renewing, extending, or continuing an old 
one. 21 Pa. 188 ; 1 Gilm. 672 ; 10 Barb. 188. 
See 66 Me.600; 46 Vt. 164. 

CREDENTIALS. In International 
Law. The instruments which authorize 
and establish a public minister in his char¬ 
acter with the state or prince to whom they 
are addressed. If the state or prince receive 
the minister, he can be received only in the 
quality attributed to him in his credentials. 
They are as it were his letter of attorney, 
his mandate patent, mandatum manifes- 
tum. Vattel, liv. 4, c. 6, § 70. 

CREDIBILITY. Worthiness of belief. 
The credibility of witnesses is a question for 
the jury to determine, as their competency 
is for the court; Best, Ev. 76; 1 Greenl. 
Ev. §§ 49, 425 ; TayL Ev. 1267. 

CREDIBLE WITNESS. One who, 
being competent to give evidence, is worthy 
of belief. 5 Mass. 229; 17 Pick. 164 ; 2 Curt. 
Eccl. 336. 

In deciding upon the credibility of a witness, it is 
always pertinent to consider whether he is .capable 
of knowing thoroughly the thing about which he 
testifies; whether he was actually present at the 
transaction ; whether he paid sufficient attention to 
qualify himself to be a reporter of it; and whether 
ne honestly relates the affair fully aa he knows it, 
without any purpose or desire to deceive, or to sup¬ 
press or a.ld to the truth. 

In some of the states, wills must be attested by 
credible witnesses. In several of the states, credi¬ 
ble wit neat Is used, in certain connections, as synon¬ 
ymous with competent trifnew, and in Connecticut, 
In a statute providing fur the certification of copies 
of records, it refers to a witness giving testimony 
under the sanction of the witness's oath ; 28 Conn 
410; J8 0a. 40; 2 Ball, 24 ; 9 Pick. 860 ; 12 Mass. 858 ; 88 
Ky. 850 ; 56 N, H. 8; Jarm. Wills 121. 

CREDIT. The ability to borrow, on the 
opinion conceived by the lender that he 
will be repaid. 

A debt due in consequence of a contract 
of hire or borrowing of money. 

The time allowed bv the creditor for the 
payment of goods sola by him to the debtor. 

That which is due to a merchant, as die- 
ting’uished from debit, that which is due by 
him. 

That influence connected with certain 
social positions. 20 Touilier, n. 19. 

In a statute making credits the subject 
of taxation, the term is held to mean the ex¬ 
cess of the Bum of all legal claims and de¬ 
mands, whether for money or other valuable 
thing, or for labor or services, due or to be¬ 
come due to the person liable to pay taxes 
thereon, when added together (estimating 
every such nlaim or demand at ite true 
value in money) over and above the sum 
of all legal bona fide debts owing by such 
person ; 87 Ohio at. 128. 

See, generally, 5 Taunt. 888 ; 3 N. Y. 844 * 
24 id. 64, 71; 51 Cal. 248. 

As to the “ full faith and credit H to be 
given in one state to the records, etc., of 
another state, see Foreign Judgments; 
Conflict of Laws. 


CREDIT, BILL OF. 

Credit. 


See Bill of 


CREDITABLE. The word “credit¬ 
able” in the statute, requiring a will to be 
attested by two creditable witnesses, is used 
in the sense of “competent.” 101 Ky. 64, 
39 S. W. 520. 

CREDITOR. He who has a right to 
require the fulfilment of an obligation or 
contract. 

A person to whom any obligation is due. 
87 N. J. L. 800. See 2 Root 261. 

Preferred creditors are those who, in con- 
sequenoe of some provision of law, are en¬ 


titled to some special privilege in the order 
in which their claims are to be paid. 

See Foreign Creditor; Joint and Several 
Creditor. 

CREDITOR, JUDGMENT. One who 

has obtained a judgment against Ins debtor, 
under which he can enforce execution. 

CREDITORS* BILL. A bill in equity, 
filed by one or more creditors, for the pur¬ 
pose or collecting their debts out of assets, 
or under circumstances as to which an exe¬ 
cution at law would not be available. They 
are usually filed by and on behalf of him 
or themselves and all other creditors who 
shall come in under the decree. They may 
be either against the debtor in his lifetime 
or for an account of the assets and a due 
settlement of the estate of a decedent. 

They are divided by Bispham into two 
classes, numbered in the order here stated. 
In bills of what he terms the second class, 
or those which in effect seek for the ad¬ 
ministration of a decedent’s estate, the 
usual decree against the executor or ad¬ 
ministrator is quod computet; that is to 
say, it directs the master to take the ac¬ 
counts between the deceased and all his 
creditors, and to cause the creditors, upon 
due public notice, to come before him to 
prove their debts at a certain place and 
within a limited time ; and it also directs 
tbe master to take an account of all the 
personal estate of the deceased in the hands 
of the executor or administrator, and the 
same to be applied in payment of the debts 
and other charges in a due course of ad¬ 
ministration ; 1 Story, Eq. Jur. 546-5-19. 

Generally speaking, this jurisdiction has 
been transferred to probate courts in most 
of the states, but in some states the original 
jurisdiction of equity over the administra¬ 
tion of estates remains unabridged by tho 
statutes and concurrent with that of pro¬ 
bate courts. These states are Alabama, Il¬ 
linois, Iowa, Kentucky, Maryland, Missis¬ 
sippi, New Jersey, North Carolina, Rhode 
Island, Virginia, and the District of Colum¬ 
bia, and this rule also applies in the federal 
courts. In certain other states the juris¬ 
diction of the probate courts is virtually 
exclusive. These states are Connecticut, 
Indiana, Maine, Massachusetts, Michigan. 
Nebraska, Nevada, New Hampshire, Ore¬ 
gon, and Pennsylvania. In some other 
states the equitable jurisdiction is ancillary 
and corrective. These states are Arkansas, 
California, Georgia, Kansas, Missouri, New 
York, Ohio, South Carolina, Tennessee, 
Texas, Vermont, and Wisconsin. This clas¬ 
sification, which is given in 3 Pom. Eq. Jur. 

§ 1154, is said to be a rough grouping wifi' 
still considerable diversity among tbe indt 
viduals composing each class. 

Creditors* suits of the other class are 
brought while the debtor is living and for 
the collection of a debt against him. This 
jurisdiction had its origin in the inadequac) 
of common-law remedies by writs of exe¬ 
cution. These writs at common law often 
did not extend to estates and interests 
which were equitable in their nature, and 
creditors’ suits were therefore permitted to 
be brought where the relief at common law 
by execution was ineffectual, as for the dis¬ 
covery of assets, to reach equitable and 
other interests not subject to levy and sale 
at law, and to set aside fraudulent convey¬ 
ances. 

Statutes in England and America have 
extended the common-law remedies and 
provided adequate legal relief in many cases 
where formerly a resort to equity was neces¬ 
sary ; Pom. Eq. Jur. § 1410. 

The jurisdiction of a court of chancery in 
suits brought by judgment creditors to en¬ 
force tbe collection of their judgments,aftei 
having exhausted their remedy at law, al¬ 
though it may have previously existed, is 
in some states expressly declared and par 
ticularly defined by statutes. 

Before a creditor can resort to the equi¬ 
table estate of his debtor, he must first ob¬ 
tain judgment and seek to collect the debt 
by execution; exhausting his remedy at 
law ; 140 U. S. 106 ; 99 id. 898 ; 111 id. 110 : 
52 Ill. 98; 80 id. 79 ; 44 Ga. 466 ; and it 
must appear that a judgment has been *re- 
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covered, execution issued thereon and re¬ 
turned “ nulla bona 117 III. 477 ; 111 U. 

8. 110 : but this rule is said to be too general; 

3 Pom. Eq. Jur. $ 1415 ; it probably would 
not applv where the judgment was a lien ; 
id. ; 54 Miss. 79. A iiulgtnent cannot be 
questioned upon a oreuitor's bill brought to 
secure its payment ; 8 Wall. 370. 

Creditors cannot Attack the interest of 
third parties, alleged to have been obtained 
bv fraud, until they have gained a standing 
iri court bv legal proceedings ; 63 Midi, 532; 

75 Iowa 713 ; 78 C.a. 194 ; 86 Ky. 206. 

Judgments of the federal court cannot 
be made the basis of a creditor s bill in a 
state court ; 128 Ill! 304 ; contra, 42 Neb. 
350 : 39 Pac. Rep. (Kan.) 727. The plaintiff 
in a creditor’s bill is not concluded by sworn 
answers of defendant ; 40 Ill. App. 405. 

A creditor's bill is not maintainable a- 
gainst a debtor and his fraudulent grantee, 
after the return of an execution satisfied ; 

80 Me. 461. A judgment creditor’s bill may 
be framed for the double purpose of aiding 
an execution and to reach property not open 
to execution ; 71 Mich. 431. Where other 
creditors are permitted to intervene on a 
creditor's bill, all are entitled to share pro 
rata in the fund available for payment of 
debts; 133 Pa. 189. See Puterbaugh, PI. 

& Pr. A creditor’s bill will lie against mu¬ 
nicipal corporation, though the same be 
not subject to garnishment. See 28 Chi¬ 
cago Leg. News 356. 

State statutes authorizing suits in the 
nature of creditors’ bills against corpora¬ 
tions do not give the federal courts jurisdic¬ 
tion to entertain such suits when the credi¬ 
tor has not first exhausted his legal remedy, 
since the equity jurisdiction of those courts 
cannot be enlarged by a state statute; 60 
Fed. Rep. 341 ; 8 C. C. A. 652 ; nor will such 
a bill lie to obtain the seizure of the property 
of an insolvent corporation which has failed 
to collect stock subscriptions and executed 
an illegal trust deed, as these facts do not 
change the rule of those courts that simple 
contract creditors cannot obtain the aid of 
equity to effect the seizure of the debtor’s 
propertv and its application to their claims ; 
150 U. §. 371. But see 35 Cent. L. J. 207. 

See Bisph. Eq. 52.5-528 ; 121 U, S, 44; 4 
Harv. L, Rev. 9*J; 5 id. 101 ; Ad. Eq. 250. 

CREEK. In Uaritime Law. Such 
little inlets of the sea, whether within the 
precinct or extent of a i^ort or without, 
as are narrow passages, and have shore on 
either side of them. Callis, Sew. 56; 5 
Tauut. 703. 

Such inlets that though possibly for their 
extent and situation they might be ports, 
yet they are either members of or depend¬ 
ent upon other ports. 

In England the name arose thus. The king could 
pot conveniently have a customer and comptroller 
in every port or haven. But such custom-officers 
were fixed at some eminent port; and the smaller 
adjacent ports became by that means creeks, or ap¬ 
pendants of that port where these custom-officers 
were placed. 1 Chit. -Com. Law, 720; Hale, de 
Portibu* Marie, pt. 2. c. 1, vol. 1. p. 46; Comyns, 
Dig. Navigation. (C) ; Callis, Sew. 84. 

A small stream, less than a river. 13 
Pick. 184 ; Cowp. 86 ; 38 N. Y. 103. 

A creek passing through a deep level marsh 
and navigable by small craft, may, under 
legislative authority, be obstructed by a 
dam, or wholly filled up and converted into 
house-lots,—such obstructions not being in 
conflict with any act of congress reg ulat ing 
commerce; 2 Pet. 245; 1 Pick. 180; 21 to. 
344 ; 3 Mete. Mass. 202 ; 2 Stockt. 211. See 
4 B. & Aid. 589. 

CREMATION. The act or practice of 
reducing a corpse to ashes by means of fire. 
Act Pa. 1891, June 8; P. L. 212. 

To burn a dead body instead of burying 
it is not a misdemeanor unless it is so done 
as to amount to a public nuisance. If an 
inquest ought to be held upon a dead body 
it is a misdemeanor so to dispose of the 
body as to prevent the coroner from hold¬ 
ing an inquest; L. R. 12 Q. B. D. 247. In 
L. R. 20 Ch. D. 659, it was doubted as to 
whether it is lawful to burn a body, but the 

Q uestion was not decided. See 43 Alb. L. 
. 140. See Dead Body. 

CREltENTCTM COMITATU8. The 


Increase of the county. The increase ci tne 
king's rents above the old vioontiel rents for 
which the sheriffs were to account. Whar¬ 
ton, Diet. 

CBEPUSCULUM. Daylight; twilight. 
The light which immediately precedes or 
follows the rising or setting of the sun. 4 
Bla. Com. 224. Housebreaking during the 
period in which there is sunlight enough to 
discern a person’s face (crepuscufum) is not 
burglary; Co. 8d Inst. 68; 1 Russell, Cr. 
830 ; 3 Greenl. Ev. § 75. 

CRETIO. Time for deliberation allowed 
an heir (usually 100 days), to decide wheth¬ 
er he would or would not take an inherit¬ 
ance. Calvinus, Lex. ; Taylor, Gloss. 

CREW. The word crew used in a stat¬ 
ute in connection with master , includes 
officers as well as seamen. 8 Sumn. 209- 
212 ; 1 Law Rep. 63. Sometimes also the 
master is included ; 6 Rob. (La.) 534 ; but 
a passenger would not be; 1 W. & M. 231. 
See Seaman. 

CRIER (Norman, to proclaim). An of¬ 
ficer whose duty it is to make the various 
proclamations in court, under the direction 
of the judges. The office of crier in chan¬ 
cery is now abolished, in England. Whar¬ 
ton. 

CRIM. CON. An abbreviation for crim¬ 
inal conversation, of very frequent use, 
denoting adultery; unlawful sexual inter¬ 
course with a married woman. Bull. N. P. 
27 ; Bacon, Abr. Marriage (E) 2 ; 4 Blackf. 
157; 3 Bla. Com. 139. 

The term is used to denote the act of 
adultery in a suit brought by the husband 
of the married woman with whom the act 
was committed, to recover damages of the 
adulterer. That the plaintiff connived at 
or assented to his wife’s infidelity, or that 
he prostituted her for gain, is a complete 
answer to the action. But the fact that 
the wife’s character for chastity was bad 
before the plaintiff married her, that he 
lived with her after he knew of the criminal 
intimacy with the defendant, that he had 
connived at her intimacy with other men, or 
that the plaintiff had been false to his wife, 
only go in mitigation of damages ; 4 N. H. 
501 ; 53 Pa. 77 ; as will the fact that the 
wife willingly consented or threw herself 
in the way of her paramour ; 70 Ind. 520. 

• The wife cannot maintain an action for 
criminal conversation with her husband ; 
and for this, among other reasons, because 
her husband, who is particeps criminis , 
must be joined with her as plaintiff. But 
the husband may maintain the action after 
a divorce granted; 2 Dish. Mart. Div. & Sep. 
§ 727; 1 Hill, N. Y. 63. This action is rare in 
the United States, and lias been abolished in 
England by the Divorce Act, 20 & 21 Viet, 
c. 85, s. 59. The husband may, however, in 
suing for a divorce, claim damages from the 
adulterer ; 3 Steph. Com, 437. The right 
to an action for damages is not barred by the 
fact that the act was done by violence, 
and that a criminal action will lie ; 44 Mioli. 
245. See article 15 Am. L. Reg. N. s. 451. 

Where a wife sought a divorce and ob¬ 
tained a decree, for cruelty, the husband 
making no defense, but he subsequently 
sued another man for criminal conversation 
with her, alleging an act as known to him 
before the divorce suit, the court held that 
this would have been a perfect defense to 
the suit for divorce, and the decree there¬ 
for was conclusive against its existence 
and a complete bar to the civil action ; 50 
Mich. 291. See Case. 

CRIME. An act committed or omitted 
in violation of a public law forbidding or 
commanding it. 

A wrong which the government notices 
as injurious to the public, and punishes in 
what is called a criminal proceeding in its 
own name. 1 Bish. Cr. Law § 43. See 4 Denio 
260; 6 Ark. 187, 461 ; Clark, Cr. Law 1. 

The word crime generally denotes an offence of a 
deep and atrocious dye. when the act Is of an In¬ 
ferior degree of guilt. It Is called a misdemeanor ; 4 
Bla. Com. 4. Crime, however, la often used as com¬ 
prehending misdemeanor and even as Bynonymoua 
therewith, and also with offence; in short, as embrac¬ 


ing every indictable offence; T. U. P. Charlt. SS5 ; 
Mill. 1«; 81 Wls. 888 ; 9 Wend. 812; 24 How. 102; 
BN.J.L 189. 144; 89 Hun BIO; 103 N.Y.MJ; but 
It is not synonymous with felony ; 118 Pa. 879, 

Crimea are defined and punished by statutes and 
by the common law. Most common-law off e nces are 
aa well known and as precisely ascertained as those 
which are defined by statutes: yet, from the dlffl- 
oalty of exactly defining and describing every act 
which ought to be punished, the vital and preserv¬ 
ing principle has been adopted that all Immoral acts 
which tend to the prejudice of the community are 
punishable criminally by courts of lustice ; 8 East 
5, 81 ; 7 Conn. 888 ; 8 Cow. 808 ; 8 Pick. 86. 

There are no common-law offences against 
the United States; 144 U. S. 677. See 
Common Law, 

There can be no constructive offences, 
and before a man can be punished, his case 
must be plainly and unmistakably within 
the statute ; 134 U. S. 624 ; 158 U. S. 282. 

Deliberation and premeditation to com¬ 
mit crime need not exist in the criminal’s 
mind for any fixed period before the com¬ 
mission of the act; 159 U. S. 510. 

A crime malum in se is an act which 
shocks the moral sense of the community 
as being grossly immoral and injurious. 
With regard to some offences, such as mur¬ 
der, rape, arson, burglar}', and larceny, 
there is but one sentiment in all civilized 
countries, which is that of unqualified con¬ 
demnation. With regard to others, Buch 
as adultery, polygamy, and drunkenness, 
in some communities they are regarded as 
mala tn. se ; while in others they are not 
even mala prohibita . 

An offence is regarded as strictly a malum 
proJu’WfiiTO only when, without the prohi¬ 
bition of a statute, the commission or omis¬ 
sion of it would in a moraljioint of view be 
regarded as indifferent. The criminality 
of the act or omission consists not in the 
simple perpetration of the act, or the neg¬ 
lect to perform it, but in its being a viola¬ 
tion of a positive law. * 

It is not only just, but it has been found 
necessary, to have the severity of punish¬ 
ment proportioned to the enormity of 
crimes. Different opinions are entertained 
as to what should be the highest in degree. 
In England, there are at present only two 
crimes for which the death penalty is en¬ 
forced ; namely, treason and murder. In 
Scotland, by act of 1887, 50 and 51 Vic. 
chap. 38, it is enacted that capital sentences 
shall be abolished, except on conviction of 
murder or offences against the act 10 Geo. 
IV. chap. 38, by which a variety of attempts 
to commit murder arc considered capital. 
In the United States the death penalty is 
enforced by statutes of the different states 
as follows;— 

In Alabama, Delaware, Georgia, Mary¬ 
land, and West Virginia, for treason, mur¬ 
der, arson, and rape. 

In Alaska, Arizona, Kansas, New Jersey, 
Mississippi, Montana, New York, North 
Dakota, Oregon, and South Dakota, for 
treason and murder. 

In Colorado, Idaho, Illinois, Iowa, Massa¬ 
chusetts, Minnesota, Nebraska, New Hamp¬ 
shire, New Mexico, Nevada, Ohio, Okla¬ 
homa, Pennsylvania, Utah, and Washing¬ 
ton, for murder. 

In Kentucky and Virginia, for murder, 
rape, and treason. 

in Vermont, arson, treason, and murder. 

In Florida, Missouri, South Carolina, 
Texas, and Tennessee, for murder and rape. 

In North Carolina, for arson, rape, bur- 
glarv, and murder. 

In Indiana, for treason, murder, and arson, 
if death result 

In California, treason, murder, and train- 
wrecking. 

Capital punishment lias been abolished in 
Maine,Rhode Island (except where a person 
shall commit murder while imprisoned for 
life, when he shall be hanged), Wisconsin, 
! and except for treason in Michigan. R. I. 
' Pub. Stat. (1882), OCT; WLs. Act of 1853, n. 
100 ; Mich. Rev. Stat. 1840; Maine Laws 
(l337),-p. 104. In 1888, the legislature of New 
York substituted electricity as the means of 
executing criminals, instead of hanging, 
and a recent act has been passed ip-Ohio for 
the same purpose. 

There are three degrees of murder accord¬ 
ing to the statute laws of Minnesota and 
Wisconsin, and two degrees ill Alabama, 
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Arkansas, California, Connecticut, Dela¬ 
ware, Indiana, Iowa, Maine, Maprland, 
Jiasaachuaetta, Michigan, Missouri, New 
Hampshire, New Jersey, Ohio, Oregon, 
Pennsylvania, Tennessee, Texas, and Vir¬ 
ginia. In some of the other states murder 
remains as at common law, and in some it 
is somewhat modified by statute. 

Crimes are sometimes classified according 
to the degree of punishment incurred by 
the commission of them. 

They are more generally arranged accord¬ 
ing to the nature of the offence. 

The following is, perhaps, as complete a 
classification as the subject admits :— 

Offence* against the sovereignty of the 
state. 1. Treason. 2. Misprision of treason. 

Offences against the Uvea and persons of 
individuals. 1. Murder. 2. Manslaughter. 
3. Attempts to murder or kill. 4. Mayhem. 
5. Rape. 6. Robbery. 7. Kidnapping. 8. 
False imprisonment. 0. Abduction. 10. 
Assault and battery, 11. Abortion. 12. 
Cruelty to children. 

Offences against public property. 1. Burn¬ 
ing or destroying public property. 2. In¬ 
jury to the same. 

Offences against private property. 1. Ar¬ 
son. 2. Burglary. 3. Larceny. 4. Obtain¬ 
ing goods on false pretences. 5. Embezzle¬ 
ment. 6. Malicious mischief. 

Offences against public justice . 1. Per¬ 
jury. 2. Bribery. 3. Destroying public 
records. 4. Counterfeiting public seals. 5. 
Jail-breach. 6. Escape. 7. Resistance to 
officers. 8. Obstructing legal process. 9. 
Barratry. 10. Maintenance. 11. Cham¬ 
perty. 12. Contempt of court. 13. Oppres¬ 
sion. 14. Extortion. 15. Suppression of 
evidence. 16. Compounding felony, 17, 
Misprision of felony. 

Offences against the public peace. 1. Chal¬ 
lenging or accepting a cliallenge to a duel. 
2. Unlawful assembly. 3. Rout. 4. Riot. 
5, Breach of the peace. 0. Libel, 

Offences against chastity . 1. Sodomy. 
2. Bestiality. 3. Adultery, 4. Incest. 5. 
Bigamy. 6. Seduction. 7. Fornication. 
8. Lascivious carriage. 9. Keeping or fre¬ 
quenting house of ill-fame. 

Offences against public policy. 1. False 
currency. 2. Lotteries. 3. Gambling. 4. 
Immoral shows. 5. Violations of the right 
of suffrage. 6. Destruction of game, fish, 
etc. 7. Nuisance. 

Offences against the currency, and public 
and private securities. 1. Forgery. 2. Coun¬ 
terfeiting. 3. Passing counterfeit money. 

Offences against religion, decency, and 
morality. 1. Blasphemy. 2. Profanity. 8. 
Sabbath-breaking. 4. Obscenity. 5. Cruelty 
to animals. 6. Drunkenness. 7. Promoting 
intemperance. See 2 Sharsw. Bla. Com. 42. 

Offences against the public, individuals, or 
their property. 1. Conspiracy. See Quasi- 
Crimes. Infamous Crime. 

CRIME AGAINST NATURE. Sod¬ 
omy or buggery. 10 Ind. 355. 

CRIMEN (Lat.). A crime. See Crime. 

CRIMEN FALSI. In Civil Law. A 

fraudulent alteration, or forgery, to conceal 
or alter the truth, to the prejudice of an¬ 
other. This crime may be committed in 
three ways, namely : by forgery ; by false 
declarations or false oath, — perjury; by 
acts, as by dealing with false weights and 
measures, by altering the current coin, by 
making false keys, and the like; see Dig. 
46. 10. 22 ; 84. 8. 2 : Code 9. 22 ; 2. 5. 9. 11. 
16. 17. 23. 24 ; Merlin, R&pert.; 1 Bro. Civ. 
Law 426 ; 1 Phill. Ev. 26 ; 2 Stark. Ev. 715. 

At Common Law. Any crime which 
may injuriously affect the administration 
of justice, by the introduction of falsehood 
and fraud. 1 Greenl. Ev. § 373 ; 18 Ga. 97 ; 
29 Ohio 351, 858 ; 55 Ala. 289 ; 4 Sawy. 211. 

The meaning of this term at common law 
is not w^U defined. It has been held to in¬ 
clude forgery; 5 Mod. 74; perjury, subor¬ 
nation of perjury ; Co. Litt. 6 b ; Comyns r 

Dig. Testmoigne (A 5) ; suppression of testi¬ 
mony by bribery or conspiracy to procure 
the absence of a witness; Ry. St M. 434; 
conspiracy to accuse of crime : 2 Hale, PI. 
*'r. 277 : 2 Leach 496 ; 8 Stark. 21; 2 Dods. 


191 ; barratry; 2 Salk. 690. The effect of 
a conviction for a crime of this class is in¬ 
famy, and incompetence to testify ; 80 Va. 
288. Statutes sometimes provide what shall 
be such crimes. 

CRIMEN LA3SJE MAJE3TATIS. 

See LjESa Majestas. 

CRIMINA EXTRAORDIN ARIA. 

Extraordinary Crimes. The list includes 
with marital relations of others or attempting 
the chastity of another’s wife, besmearing 
another with mud or filth, polluting the 
pipes, tanks, or public streams to the public 
injury, cutting the latter off, seducing a girl 
after abducting her companion, accosting a 
woman or girl or doing anything immodest, 
procuring abortion, cornering the market, 
witchcraft, burglary, imposture, certain acts 
of snake charmers, breaking dykes, violating 
tombs, extortion including blackmail, stock 
theft, fraud, unlawful associations, prevari- 
calis , receiving criminals, etc. 

This list is not exhaustive, as has been 
decided by the old Cape Supreme Court in 
G S. C. 370. 28 So. Afr. L. J. 490. 

CRIMINAL. Relating to crime; as 
criminal law, criminal evidence. Having the 
character of crime, as a criminal act. See 
Culpable. 

CRIMINAL CASES. The term 
“criminal” when used in reference to judicial 
proceedings, is opposed to civil, and in its 
most comprehensive meaning, may be 
regarded us including all cases for the viola¬ 
tion of the penal law. 7 B. Mon. (Ky.) 12. 

The expression “criminal cases” usually 
means all such cases as are not civil. Hence, 
all prosecutions by indictment may be 
denominated criminal cases. 3 J. J. Mar. 142. 

The most general classification of cases 
is into criminal and civil; and whatever case 
docs not come within the one description, 
ueems properly to belong to the other, unless 
indeed actions in the name of the informer 
upon penal statutes may be considered as an 
exception to this rule. It appears clear, 
therefore, that the expression “criminal 
cases” is used in contradistinction to civil 
cases. 2 Bibb (Ky.) 97. 

CRIMINAL CHARGES. The words 
“criminal charges” signify an accusation, 
made in a legal manner, of illegal conduct, 
either of omission or commission by the 
person charged. 1 Bush (Ky.) 180. 

CRIMINAL CONSPIRACY. 

A “criminal conspiracy” is (I) a corrupt 
combination (2) of two or more persons, (3) 
by concerted action to commit (4) a criminal 
or an unlawful act, (a) or an act not in itself 
criminal or unlawful, by criminal or unlawful 
means; (b) or an act which would tend to 
prejudice the public in general, to subvert 
justice, disturb the peace, injure public trade, 
affect public health, or violate public policy; 
(5) or any act, however innocent, by means 
neither criminal nor unlawful, where the 
tendency of the object sought would be to 
wrongfully coerce or oppose either the public 
or an individual. 

It is the corrupt agreeing together of two 
or more persons to do, by concerted action, 
something unlawful, either as a means or an 
end, that constitutes a criminal conspiracy. 
The unlawful thing must either be such as 
would be indictable if performed by one 
alone, or of a nature particularly adapted to 
injure the public or some individual by 
reason of the combination. 

It is not necessary, in order to constitute 
a conspiracy, that the acta agreed to be done 
should be acts which, if done, would be 
criminal; it is enough that they are wrongful, 
that is, amount to a civil wrong. 

Every conspiracy to do an unlawful act, 
or to do a lawful act for an illegal, fraudulent, 
malicious or corrupt purpose, or for a purpose 
which has a tendency to prejudice the pul Dlic 
in general, is an indictable offense, regardless 
of the means whereby it is to be accom¬ 
plished. 106 Ky. 864, 51 S. W. 627. See 
Conspiracy. 

CRIMINAL CONTEMPT. “Crimi¬ 


nal contempt” consists of conduct on the 
part of one which amounts to an obstruction 
of justice and which tends lo bring the court 
into disrepute. 141 Ky. 461, 133 S. W. 206. 
See Civil Contempt, 

CRIMINAL CONVERSATION. See 

Crim. Con. 

CRIMINAL COURTS OF ENG 
LAND. See Courts of England, 

CRIMINAL INFORMATION. A 

criminal suit brought, without interposition 
of a grand jury, by the proper officer of the 
king or state. Cole, Or. Inf. ; 4 Bla. Com. 
898, See Information. 

CRmiNAL INTENT. The intent to 
commit a crime; malice, as evidenced by a 
criminal act. Black, Diet. 

The state of mind, which when accom¬ 
panying a forbidden act, is frequently an 
clement material to make (ho act a crime. 
Thi9 state of mind is often spoken of as 
malice. In no case, however, is it malice 
in the sense of mere hostile feeling or enmity. 
It is also to be distinguished from design or 
plan, which is a purpose or aim. considered 
with reference to its future fulfilment. In 
a broad sense, intent mny also be that of 
ultimate purpose or object, but if is regarded 
simply as a state of mind co-existing with the 
act, and is of a conglomerate nature peculiar 
to itself. The idea of criminal intent usually 
partakes of deliberateness, knowledge, ob¬ 
ject, and the like ; its absence is often indi¬ 
cated by ideas of mistake, good faith, 
reasonable belief, and the like. Wigm. Evi., 
498. See also Intention. 

CRIMINAL LAW. That branch of 
jurisprudence which treats of crimes and 
offences. 

From the very nature of the social com¬ 
pact on which all muncipal law is founded, 
and in consequence of which every man. 
when he enters into society, gives up pari 
of his natural liberty, result those laws 
which, in certain cases, authorize the in¬ 
fliction of penalties, the privation of liberty, 
and even the destruction of life, with a 
view to the future prevention of crime and 
to insuring the safety and well-being of the 
public. Saluspopuli suprema lex. 

The extreme importance of a knowledge 
of the criminal law is evident. For a mis¬ 
take in point of law, which every person of 
discretion not onlv may know but is bound 
and presumed to know, is in criminal cases 
no defence. Ignorantia eorum quee quis 
scire tenetur non excusat. This law is ad¬ 
ministered upon the principle that every 
one must be taken conclusively to know it 
without proof that he does know it; per 
Tindal, G. J. f in 10 Cl. St F. 210. See 11 
Blatchf. 200 : 59 Ala. 67 ; 65 Me. 30 ; 39 N. J. 
L. 402. And this is true though the statute 
making an act illegal is of so recent pro¬ 
mulgation as to make it impossible to know 
of its existence; 8 Ala. 119 ; 8 Ga. 380 ; 1 
Gall. C. C. 62. This doctrine has been 
carried so far as to include the case of a 
foreigner charged with a crime which wa* 
no offence in his own country ; 1 E. & B. 

1; Dears! 51; 7 C. A P. 456 ; Russ. St R. 4. 
See 50 Ind. 841. And, further, the crimi¬ 
nal law, whether common or statute, is im¬ 
perative with reference to the conduct of 
individuals ; so that, if a statute forbids or 
commands a thing to be done, all acts or 
omissions contrary to the prohibition 
or command of the statute are offences at 
common law, and ordinarily indictahle as 
such ; Hawk. PI. Cr. bk. 2. c. 25, § 4 ; 6 Q. 
B. 888. See 15 M. St W. 404. An offence 
which may be the subject of criminal pro¬ 
cedure is an act committed or omi(tea in 
violation of a public law either forbidding 
or commanding it; 144 U. S. 677. 

In seeking for the sources of our law up¬ 
on this subject, when a statute punishes a 
crime by its legal designation, without 
enumerating the acts which constitute it, 
then it is necessaiy to resort to the common 
law for a definition of the crime with its 
distinctions and qualifications. So if an 
act is made oriminal, but no mode of prose- 
oution is directed or no punishment pro¬ 
vided, the common law furnishes its aid. 
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prescribing the mode of prosecution by in¬ 
dictment, and as a mod* of punishment, 
fine, and imprisonment. This is generally 
designated t lie common law of England : but 
it might now be projx»rly called the com¬ 
mon law of this country. It was adopted 
by general consent when our ancestoi-s lii-st 
settled here. So far. therefore, asthe rules 
and principles of the common law are ap- 

f ilicaole to the administration of criminal 
aw and have not been Altered And modified 
by legislative enActments or judicial deci¬ 
sions. they have the same force and effect 
as lows formally enacted : 5 Cush. 303.804 ; 

4 Mete. Mass.'358: 13 id. 69. 70. “The 
common law of crimes,” says an able 
writer, “is at present that jus rximitn et 
incoijnitum against which jurists and vindi¬ 
cators of freedom have strenuously protest¬ 
ed. It is to be observed that tne defini¬ 
tions of crimes, the nature of punishments, 
and the forms of criminal procedure origi¬ 
nated. for the most part, in the principles 
of the most ancient common law, but that 
most of the unwritten rules touching crimes 
have been modified by statutes which as¬ 
sume the common-law terms and defini¬ 
tions as if their import were familiar to tine 
community. The common law of crime* 
has, partly from humane and partly from 
corrupt motives, been pre-eminently the 
sport of judicial constructions. In theory, 
indeed, it was made for the state of things 
that prevailed in this island and the kind 
of people that inhabited it in the reign of 
Richard I. ; in reality, it is the patchwork 
of every judge in every reign, from Cceur 
de Lion to Victoria.” Ruins of Time Ex¬ 
emplified in Hale's Pleas of the Crown, by 
Amos, Pref. x. 

Some of the leading principles of the 
English and American system of criminal 
law are— First. Every man is presumed to 
be innocent until the contrary is shown; and 
if there is any reasonable doubt of his guilt, 
he is entitled to the benefit of the doubt 
See 123 U. S. 623. Second. In general, no 
person can be brought to trial until a grand 
jury on examination of the charge has 
found reason to hold him for trial. 121 U. S. 
1. Third. The prisoner is entitled to trial 
by a jury of his peers, who are chosen from 
tne body of the people with a view to im¬ 
partiality, and whose decision on questions 
of fact is final. Fourth. The question of his 
guilt is to be determined without reference 
to his general character. By the systems 
of continental Europe, on the contrary, the 
tribunal not only examines the evidence 
relating to the offence, but looks at the prob¬ 
abilities arising from the prisoner’s pre¬ 
vious history and habits of life. Fifth. The 
prisoner cannot be required to criminate 
Himself. (The general rule, however, now 
seems to be in jurisdictions where there 
is no statutory prohibition, that an accused 
person testifying in his own behalf may be 
cross-examined like any other witness; 131 
•N- Y. 651; 50 id. 240 ; 73 Mich. 10; 105 Ind. 
469; 122 id. 527 ; 36 Kan. 90 ; 11 Nev. 17; 
105 ILL 413. See for a full discussion of this 
uestion, Rice, Ev. § 223 and note; 143 U. 

. 547.) Sixth. He cannot be twice put 
in jeopardy for the same offence. See 142 
U. S. 148 ; 131 id. 176. Seventh. He can¬ 
not be punished for an act which was not 
an offence by the law existing at the time 
of its commission ; nor can a severer punish¬ 
ment be inflicted than was declared by law 
at that time. 

CRIMINAL LAW AMENDMENT 

ACT. This act was passed in 1871, 34 & 
35 Viet. c. 32, to prevent and punish any 
violence, threats, or molestation, on the 
part either of master or workmen, in the 
various relations arising between them. 4 
Steph. Com. 241. 

CRIMINAL LAW CONSOLIDA¬ 
TION ACTS. The stats. 24 & 25 Viet, 
cc. 34-100, passed in 1861, for the consoli¬ 
dation of the criminal law of England and 
Ireland. 4 Steph. Com. 227. These impor¬ 
tant statutes amount to a codification of 
the modem criminal law of England. See 
Bruce s Arclib. PI. & Ev. in Cr. Ca. 1875. 

CRIMINAL LETTERS. In Bcotoh 

Law. A summons issued by the lord ad¬ 


vocate or his deputies us tho means of com¬ 
mencing a criminal process. It differs 
from an indictment. And is Like a oriminaJ 
information at common law. 

CRIMINAL LIBEL. A “criminal 
libel" is committed by any writing calculated 
to create disturbance of the pence, corrupt 
public morals, or lead to eny art which, when 
done, is indictable. 115 Ky. 84, 72 S. W. 754. 

CRIMINAL PROCEDURE. The 

method pointed out by law for the appre¬ 
hension, trial, or prosecution, and fixing 
the punishment of those persons who have 
broken or violated, or are supposed to 
have broken or violated, the laws prescribed 
for the regulation of the conduct of the 
people of the community, and who have 
thereby laid themselves liable to fine or im¬ 
prisonment, or both. A. & E. Encyc. Law. 
See Procedure. 

CRIMINAL PROCESS. Process 
which issues to compel a person to answer 
for a crime or misdemeanor. 1 Stew. 26. 

CRIMINAL PROSECUTIONS. Any 

prosecution carried on in the name of the 
commonwealth, for any offense of crime 
Against society. The word criminal is used 
as opposed to civil suits or actions. The one 
includes all suits of the government, the 
end and design of which is the punishment 
of the accused ; the other embraces all actions 
for individual redress. 3 A. K. Marsh (Ky.) 
74 _ _ 

CRIMINALITER. Criminally ; on 

criminal process. 

CRIMINALITY. See Evidence op 
Criminality. 

Evidence of. The Treaty of August 9, 
1842, with Great Britain, providing that 
extradition shall only be had on such evi¬ 
dence of criminality os, according to the 
laws of the place where the person charged 
is found, would justify his arrest and com¬ 
mitment for trial if the offence had been 
committed there. The phrase “such evi¬ 
dence of criminality” as used in the treaty 
refers to the scope of the evidence or its 
sufficiency to block out those elements 
essential to a conviction. It does not refer 
to the character of specific instruments of 
evidence or to the rules governing admissi¬ 
bility. Thus, unsworn statements of absent 
witnesses may be acted upon by the com¬ 
mitting magistrate, although they could not 
have been received by him under the law of 
the State on a preliminary examination. 
■215 U. S. 398; 180 U. S. 371. And whether 
there is a variance between the evidence 
and the complaint is to be decided by the 
orener&l law and not by that of the State. 

CRIMINATE. To exhibit evidence of 
the commission of a criminal offence. 

It is a rule that a witness cannot be com¬ 
pelled to answer any question which has a 
tendency to expose him to a penalty, or to 
any kind of punishment, or to a criminal 
charge ; 4 St. Tr. 6 ; 6 id. 640 ; 10 How. St. Tr. 
1090 ; 1 Cra. 144 ; 2 Yerg. 110 ; 5 Day 260 ; 
8 Wend. 598 ; 12 S. & R. 284; 18 Me. 272 ; 
13 Ark. 807. Such a statement cannot be 
used to show guilt and a confession must 
be free and voluntary ; 107 Mass. 160. If a 
defendant offers himself as a witness to 
disprove a criminal charge, he cannot ex¬ 
cuse himself from answering on the ground 
that by so doing he may criminate him¬ 
self ; 122 111. 235. See Criminal. Law. 

An accomplice admitted to give evi¬ 
dence against his associates in guilt is bound 
to make a full and fair confession of the 
whole truth respecting the subject-matter 
of the prosecution ; 10 Pick. 477 ; 2 Stark. 
Ev. 12, note ; but he is not bound to answer 
with respect to his share in other offences, 
in which he was not concerned with the 
prisoner; 9 Cow. 721, note (a); 2C.&P.4U, 

CRIMINOLOGY. The scientific study 
and doctrine of crime and criminals. Stand. 
Diet. 

CRIMP. One who decoys and plun¬ 
ders Bailors under cover of harboring them. 
Wharton. 


CRj.Tl.CI8M. The art of judging skil¬ 
fully of the merits or beauties, defects or 
faults, of a literary or scientific composi¬ 
tion, or of a production of art. When the 
criticism is reduced to writing, the writing 
itself is called a criticism. 

Liberty of criticism must be allowed, or 
there would be neither purity of taste nor 
of morals. Fair discussion is essentially 
necessary to the truth of history and the 
advancement of science. That publication, 
therefore, is not a libel which has for its 
obiect not to injure the reputation of an 
individual, but to correct misrepresenta¬ 
tions of facts, to refute sophistical reason¬ 
ing, to expose a vicious taste for literature, 
or to censure that which is hostile to moral¬ 
ity ; 1 Campb. 351. As every nmn who pub¬ 
lishes a book commits himself to the judg¬ 
ment of the public, any one may comment 
on his performance. If the commentator 
does not step aside from the work, or intro¬ 
duce fiction for the purpose of condemna¬ 
tion, he exercises a fair and legitimate 
right. The critic does a good service to the 
publio who writes down any such vapid or 
useless publication as should never have ap¬ 
peared ; and, although the author may suf¬ 
fer a loss from it, the law does not consider 
such loss an injury; because it is a loss 
which the party ought to sustain. It is the 
loss of fame and profit to which he was 
•neverentitled ; 1 Campb. 358, n. See 1 Esp. 
28; Stark. Lib. and SI. 228-234 ; 4 Bingh. 
N. s. 92 ; 3 Scott 340 ; 1 Mood. & M. 74, 187 ; 
Cooke, Def. 52 ; 20 Q. B. D. 275. See Libel ; 
Slander. 

CROFT. A little close adjoining a 
dwelling-house, and enclosed for pasture 
and tillage or any particular use. Jacob, 
Law Diet. A small place fenced off in which 
to keep farm-cattle. Spelman, Gloss. The 
word is now entirely obsolete. 

CROP. See Emblements; A WAY-oorNa 
Crop. 

CROPPER. One who, having no in¬ 
terest in the land, works it in consideration 
of receiving a portion of the crop for his 
labor. 2 Rawle 12 ; 71 N. C. 7. 

CROSS. A mark made by persons who 
are unable to write, instead of their names. 

When properly attested, and proved to 
have been made by the party whose name is 
written with the mark, it is generally ad¬ 
mitted as evidence of the person’s signature. 

The word intersect ordinarily means the 
same as to cross ; literally to cut into or 
between. 45 Conn. 844. 

CROSS-ACTION. An action by a de¬ 
fendant in an action, against the plaintiff 
in the same action, upon the same contract, 
or for the same tort. Thus, if Peter bring 
an action of trespass against Paul, and Pam 
bring another action of trespass against 
Peter, the subject of the dispute being an 
assault and battery, it is evident thatPaul 
could not set off the assault committed 
upon him by Peter, in the action which 
Peter had brought against him; therefore 
a cross-action becomes necessary. 10 Ad. 
&E. 648. 

CROSS-APPEAL. Where both parties 
to a judgment appeal therefrom, the appeal 
of each is called a cross-appeal as regards 
that of the other. 8 Steph. Com. 581. 

CROSS-BILL. In Equity Practice. 
One which is brought by a defendant in a 
suit against a plaintiff in or against other 
defendants in the same suit, or against both, 
touching the matters in question in the 
original bill. Story, Eq. PI. § 389 ; Mitf. Eq. 
PI. 80. It is brought either to obtain a dis¬ 
covery of facta, in aid of the defence to the 
original bill, or to obtain full and complete 
relief to all parties, as to the matters charged 
in the original bill; 17 How. 595. 

It is considered as a defence to the origi¬ 
nal bill, and is treated as a dependency upon 
the original suit; 1 Eden, Ini. 190 ; 8 Atk. 
813 ; 19 E. L. & Eq. 825 ; 14 Ark. 840 ; 14 Ga. 
674 ; 14 Vt. 208; 15 Ala. 601; 85 N. H. 251. 
It is usually brought either to obtain a neces¬ 
sary discovery, as, for example, where the 
plaintiffs answer under oath is desired ; 3 
fewfinst. 474 ; 8 Y. & C. 504 ; 2 Cox, Ch. 109 ; 


cross-complaint 


258 


or to obtain full relief for all parties, since 
the defendant in a bill could originally only 
pray for a dismissal from court, whicn 
would not prevent subsequent suits ; 1 Ves. 
284; 2 Sch. & L. 9, 11, n., 144, n. (z) ; £ 
Stockt. 107; 14 Ill. 229 ; 20 Ga. 472 ; oi 
where the defendants have conflicting in¬ 
terests; 9 Cow. 747; 1 Sandf. 108; 2 Wis. 
299 ; but may not introduce new parties; 
17 How. 130 ; unless affirmative relief is de¬ 
manded and justice so requires; 87 W. Va. 
376. It is also used for the same purpose as 
a plea puis darrein continuance at law ; 2 
Ball SC B. 140 ; 2 Atk. 177, 558; 1 Stor. 218. 

It should state the original hill, and the 
proceedings thereon, and the rights of the 
party exhibiting the bill which are neces¬ 
sary to be made the subject of a cross-liti¬ 
gation, on the grounds on which he resists 
the claims of the plaintiff in the original 
bill, if that is the object of the new bill ; 
Mitf. Eq. PI. 81 ; and it should not introduce 
new ana distinct matters ; 8 Cow. 861. 

It should be brought before publication ; 

1 Johns. Ch. 62 ; 18 Ga. 478 ; and not after, 
—to avoid perjury ; 7 Johns. Ch. 250; Nel¬ 
son 103. 

In England it need not be brought before 
the same court; Mitf. Eq. PI. 81 et sea. For 
the rule in the United States, see 11 Wheat 
446 ; Story, Eq. PI. § 401 ; Dan. Ch. PI. & 
Pr. 1549. 

It is error to dismiss a cross-bill on de¬ 
murrer in vacation without affording an 
opportunity to amend ; 94 Ala. 236. 

CROSS-COMPLAINT. This is allowed 
when a defendant has a cause of action 
against a co-defendant, or a person not a 
party to the action, and affecting the sub¬ 
ject-matter of the action. The only real 
difference between a complaint and a cross- 
complaint, is, that the first is filed by the 
plaintiff and the second by the defendant. 
Both contain a statement of the facts, and 
each demands affirmative relief upon the 
facts stated. The difference between a 
counter-claim and a cross-complaint is that 
in the former the defendant’s cause of ac¬ 
tion is against the plaintiff ; and the latter, 
against a co-defenaant, or one not a party 
to the action ; 32 Ark. 290. 

In California Practice. A complaint 
which a defendant is allowed to file with his 
answer if there be any relief he desires the 
court to afford him in and about the subject- 
matter of the plaintiff's suit. English. 

CROSS-DEMAND. A demand is so 
called which is preferred by B, in opposi¬ 
tion to one already preferred against him 
by A. 

CROSS-ERRORS. Errors assigned by 
the respondent in a writ of error. 

CROSS-EXAMINATION. In Prac¬ 
tice. The examination of a witness by the 
party opposed to the party who called him, 
and who examined, or was entitled to ex¬ 
amine, him in chief. See 4 Alb. L. J. 100. 

In England and some of the states of the 
United States, when a competent witness 
is called and sworn, the other party is or-, 
dinarily entitled to cross-examine him as to 
matters not covered by the direct examina¬ 
tion ; 1 Esp. 357 ; 17 Pick. 490 ; 2 Wend. 
106, 483 ; 23 Ga. 154 ; 32 Miss. 405 ; see 8 C. 
Sc P. 16 ; 2 M. Sc R. 273 ; 23 Ga. 154 ; but 
see 122 Mass. 578 ; but it is held in other 
states and in the federal courts that the cross- 
examination is confined to facts und cir¬ 
cumstances connected w ith matters stated 
in the direct examination ; 3 Wash. C. C. 
580 ; 14 Pet. 448; 16 S. & R. 77 ; 0 W. & 8. 
75 ; 2 Dutch. 463 ; 5 Cal. 450 ; 4 Iowa 477 ; 
4 Mich. 67 ; 95 id. 360 ; 145 Ill. 538 ; 127 id. 
052 ; 96 Cal. 113 ; 23 Neb. 706 ; 92 Pa. 112 ; 
90 id. 436. But see 12 La. Ann. 826 ; 2 Pat. 

6 H. 610. In Pennsylvania, a party who is 
a witness on his own behalf may be fully 
cross-examined on any relevant matter. 

Inquiry may be made in regard to collat¬ 
eral facts in the discretion of the judge; 

7 C. & P. 889 ; 6 Wend. 805; 97 Ala. 081 ; 
but not merely for the purpose of contra¬ 
dicting the witness by other evidence ; 1 
Stark. Ev. 104 ; 7 East 108 ; 2 Lew. C. C. 
154, 156; 7C. Sc P.789; 16 Pick. 157; 8 Me. 


42 ; 2 Gall. 51. And see 1 Exch. 91 ; 7 Cl. 
<fc F. 122 ; 4 Denio 502 ; 2Ired. 346 ; 14 Pet. 
401 ; 67 Hun 648. Considerable latitude 
should be allowed in cross-examining wit¬ 
nesses as to value, in order that the ground 
of their opinion may appear ; 148 Maas. 326, 

As to whether a witness not cross-ex¬ 
amined after the cloee of hie examination ix 
ohief may be recalled and cross-examined 
eee 1 Greenl. Ev. § 447; 1 Stark. Ev. 164; 
16 S. ScR. 77 ; 17 Pick. 498 ; 104 Pa. 117. 

A written paper identified by the witness 
as having been written by him may be in¬ 
troduce a in the course of a cross-examina¬ 
tion as a part of the evidence of the party 
producing it, if necessary for the purposes 
of the cross-examination ; 16 Jur. 103; 8 
C. Sc P. 369 ; 2 Brod. Sc B. 289. 

A cross-examination as to matters not 
otherwise admissible in evidence entitles 
the party producing the witness to re-exam¬ 
ine him as to those matters; 3 Ad. Sc E. 
554 ; 17 Tex. 417. If the defendant be per¬ 
mitted on oross-exami nation to lead out new 
matter, constituting his own case, which 
he had not opened to the jury, to the injury 
of the plaintiff, it is ground for reversal; 
114 Pa. 35; 104 id. 207. 

Leading questions may be put in cross- 
examination ; 1 Stark. Ev. 96; 1 Phill. Ev. 
210; Tayl. Ev. 1223 ; 0 W. Sc S. 75. For some 
suggestions as to the propriety of cross-ex¬ 
amination in various cases and the most 
expedient manner of conducting it, see 2 
Pothier, Obi. Evans ed. 283 ; 1 Stark. Ev. 
100, 161 ; Archb. Cr. PI. 111. 

The trial court has not such a discretion 
with regard to the extent and scope of the 
cross-examination of the defendant in a 
criminal cause as it is permitted to exercise 
in the examination or other witnesses; 96 
Cal. 171. See 40 La. Ann. 589. 

CROSS-PETITION. A “cross-pel i- 
tion” is the commencement of an action by a 
defendant against a co-defendant, or a 
person who is not a party to the action, or 
against both ; or by a plaintiff agains-t a co¬ 
plaintiff, or a person who is not a party to 
the action, or aguinst both, etc,. So, a 
defendant may have a cross-action against 
a co-defendant alone, or a third person may 
be joined with the co-defendant, or against 
the third person alone, but he cannot have a 
cross-action against the plaintiff alone or 
jointly with a third person. 88 Ky. 22, 9 
S. W. 840. 

CROSS-REMAINDER. Where a par¬ 
ticular estate is conveyed to several persons 
in common, or various parcels of the same 
land are conveyed to several persons in sev¬ 
eralty, and upon the termination of the in¬ 
terest of either of them his share is to remain 
over to the rest, the remainders so limited 
over are said to be cross-remain deni. In 
deeds, such remainders cannot arise without 
express limitation. In wills, they frequently 
arise by implication ; 1 Prest. Est. 94 ; 2 Hil¬ 
liard, R. P. 44; 4 Kent 201; Chal. R. P. 241. 

CROSS-RULES. Rules entered where 
each of the opposite litigantB obtained a 
rule nisi , as the plaintiff to iucrease the 
damages, and the aefendant to enter a non¬ 
suit. Wharton. 

Under the former English practice, these 
were rules where each of the opposite liti¬ 
gants obtained a rule nisi, as the plaintiff 
to increase the damages, and the defendant 
to enter a nonsuit. R. & L. Diet. ; Wharton. 

CROSSED-CHECK. See Check. 

CROSSING. The intersection at grade 
of a public highway by another or by a 
railroad, or of one railroad by another. 

It is generally the duty of a railroad com¬ 
pany to construct, maintain, and repair the 
crossing where it intersects a publio high¬ 
way at grade ; 42 la. 284. It is bound to keep 
the approaches in a safe condition ; 52 Mich. 
108. And it must so construct, repair, and 
improve the crossing as to meet the increas¬ 
ing wants of the people; 138 Mass. 185; 
32 Conn. 241. The obligation to maintain 
the crossing begins when the railroad is 
located over it; 101 Pa. 192; 60 Wis. 264 ; 
and it is a continuing duty; 56 Pa. 280 ; 75 
III. 524; 51 Me. 813. Paving crossed a 


highway the railroad company must restore 
it to such a condition that its usefulness 
will not be unnecessarily impaired ; 89 N. Y. 
266 ; and it is liable for a failure to construct 
and majntain suitable crossings at all points 
where it intersects a public highway at 
grade ; 42 la. 234 ; A. Sc E, Encyc. See, gen¬ 
erally, 14 R. I. 108 ; Grade-crossings. 

See Public Crossing. 

CROWN. In England. A word often 
used for the sovereign. 

CROWN CASES RESERVED. See 

Court for Consideration of Crown Cases 
Reserved. 

CROWN DEBTS. Debts due to the 
crown, which are put, by various statutes, 
upon a different footing from those due to 
a subject. 

CROWN LANDS. The demesne lands 
of the crown. See 29 & 30 Viet. c. 62; 2 
Steph. Com. 584-536. 

CROWN LAW. In England. Crim¬ 
inal law, the crown being the prosecutor. 

CROWN OFFICE. The criminal side 
of the court of king's bench. The king’s 
attorney in this court is called master of 
the crown office. 4 Bla. Com. 308. 

CROWN OFFICE IN CHAN¬ 
CERY. One of the offices of the High 
Court of Chancery now transferred to tne 
High Court of Justice, the principal official 
being the Clerk of the Crown in Chancery. 
Byrne's L, Diet. See Judicature Acts, 
Court of Chancery ; Clerk of the Crown 
in Chancery. 

CROWN SIDE. The criminal side of 
the court of king’s bench. Distinguished 
from the pleas side, which transacts the 
civil business. 4 Bla. Com. 265 ; 4 Steph. 
Com. 308, 385. 

CROWN SOLICITOR. In England. 

The solicitor to the treasury. 

CRUDE. In its natural state; not 
cooked or prepared by fire or heat; un¬ 
dressed ; not altered, refined or prepared for 
use by any artificial process; raw. 102 U. 
S. 198. 

CRUEL AND UNUSUAL PUNISH¬ 
MENT. See Punishment. 

CRUELTY. As between husband and 
wife. Those acts which affect the life, the 
health, or even the comfort, of the party 
aggrieved, and give a reasonable apprehen¬ 
sion of bodily hurt, are called cruelty. 
What merely wounds the feelings is seldom 
admitted to be cruelty, unless the act be 
accompanied with bodily injury, either 
actual or menaced. Mere austerity of tem¬ 
per, petulance of manners, rudeness of lan¬ 
guage, a want of civil attention and accom¬ 
modation, even occasional outbreaks of pas¬ 
sion, will not amount to legal cruelty ; 17 
Conn. 189; it fortiori , the denial of such 
indulgences and particular accommoda¬ 
tions, as are ordinarily considered neces¬ 
saries, is not cruelty. The negative descrip¬ 
tions of cruelty are perhaps best adapted, 
under the infinite variety or cases that may 
occur, to illustrate what ia not cruelty; 1 
Hagg. Cons. 35; 4 Eccl. 238, 311, 812; 1 
Hagg. Eccl. 733,768, n. ; 1 Add. Eccl. 29; 11 
Jur. 490 ; 1 Hagg. Cons. 37,458 ; 2 id. 154 ; 1 
Phill. Eccl. Ill, 132 ; 1 M’Cord 205 ; 2 J. J. 
Marsh. 324 ; 8 N. H. 307 ; 3 Mass. 321; 97 
id. 878; 104 id. 197; 86 Ga. 286 ; 4 Wis. 135 ; 

1 La. Ann. 137; 14 Tex. 356 ; 24 N. J. Eq. 
195 ; 8 Dana 28 ; 37 Pa. 225 ; 48 id . 238 ; 60 
id. 498 ; 57 Ind. 508 ; 18 Kan. 371, 419 ; 73 
N. Y. 309 ; 30 N. J. Eq. 110. 215; 10 Phila. 
58; 30 Gratt. 307 ; 88 Ill. 248 ; 138 id . 436 ; 
146 id . 328 ; 40 Mich. 493 ; 1 Colo. App. 281; 
109 N. C. 139 ; 23 Or. 226. 

As instances of physical cruelty may be 
noted : an attempt to kill; 14 Cal. 512 ; 32 
La.Ann.644; anattempt to poison ; 34 Ark. 

37 ; 70 Iowa 443 ; 66 Pa. 494 ; oliokiiig ; 114 
Jnd. 558 ; 79 Mich. 124 ; 57 Miss. 330 ; kick¬ 
ing; 19 Ala. 307; 116 Ill. 500; 88 Iowa 
210; 83 Va. 806; whipping; 31 Ga. 625; 

65 Md. 104; spitting in the face; 1 N. J. 
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Eq. 41 4 ; Wright 557 : communicating ven¬ 
ereal disease ; M CaL 885: 16 R. I. 99; In- 
exouaaUe neglect during sickness; 78 Iowa 
*91 ; 116 m. 500; 114 Iitf. 556. 

As instances of cruelty producing men¬ 
tal suffering ; a false charge of adulter? ; 
68 Ala. 84; 110 N. Y. 183; 150 Pa. 6; the 
commission of certain crimes* such as rape ; 
85 Cal. 430; keeping a mistress ; [1681] Prob. 
188; religious opinions, in certain oases; 
74 Tex. 414; may be mentioned. See 
Divorce; Lsoai. Cruelty. 

Cruelty towards weak and helpless persons 
takes place where a party bound to provide 
for and protect Ufem either abuses them by 
whipping them unnecessarily, or by neg¬ 
lecting to provide for them those necessar¬ 
ies which their helpless condition requires. 
Exposing a person of tender yean, undei 
one s care, to the inclemency of the wea¬ 
ther ; 2 Campb. 650; keeping such a child, 
unable to provide for himself, without ade¬ 
quate food ; 1 Leach 187 ; Russ. A R. 20; or 
an overseer neglecting to provide food and 
medical care to a pauper having urgent and 
immediate occasion for them ; Russ. A R. 
46, 47, 48 ; are examples of this species of 
cruelty. 

The improper treatment and employment 
of children has of late years attracted much 
attention, and in many of the principal 
oities, beginning with New York, in April, 
1875, societies for the prevention of cruelty 
to children have been formed, authorized 
to prosecute persons who maltreat chil¬ 
dren, or force them to pursue improper 
and dangerous employments; N. Y. Act of 
April 21, 1875 ; Delafield on Children, 1876. 
Stat. 42 A 43 Viet. c. 84 regulates certain 
employments for children. By the act of 
Congress of February 13, 1885, the associa¬ 
tion for the prevention of cruelty to ani¬ 
mals for the District of Columbia, was au¬ 
thorized to extend its operation, under the 
name of the Washington Humane Society, 
to the protection of children as well as ani¬ 
mals from cruelty and abuse, and the agents 
of the society have power to prefer com¬ 
plaints for the violation of any law relating 
to or affecting the protection of children. 
They may also bring before the court any 
child who is subjected to cruel treatment, 
abuse or neglect, or any child under six¬ 
teen years of age found in a house of ill- 
fame, and the court may commit such child 
to an orphan asylum or other public char¬ 
itable institution, and any person wilfully 
or crueliv maltreating, or wrongfully em¬ 
ploying such child, is liable to punishment. 
23 Stat. L. 302. 

Cruelty to animals is an indictable of¬ 
fence. A defendant was convicted' of a 
misdemeanor for tying the tongue of a calf 
so near the root as to prevent its sucking, 
in order to sell the cow at a greater price, 
by giving to her udder the appearance of 
being full of milk while affording the calf 
all it needed ; 6 Rog. Rec. N. Y. 62. A man 
may be indicted for cruelly beating his 
horse ; 8 Rog. Bee. N. Y. 191 ; 4 Cro. 483; 
3 Campb. 143 ; 9 L. T. R. v. s. 175; 7 Allen 
579 ; 1 Aik. 226 ; 3 B. & S. 362 ; 44 N. H. 
392 ; 4 Tex. App. 12, 234 , 466; 4 Me App. 
215; 52 id. 520 ; 85 Ill. 457 ; 150 Mas*.. 509. 
Bee 101 Mass. 84 ; 2 Curt. C. C. 194 ; 112 N. 
C. 887 ; 22 8. W. Rep. (Tex.) 39. 

The treatment of animals has been the 
subject of much recent legislation, and, be¬ 
ginning with New York, societies have 
been organized in the United States and 
Europe for their protection, similar in their 
scope and power to those above referred to 
for children. 

Under 12 and 18 Viet. c. 92, § 2, dishorn¬ 
ing cattle is not an offence where the opera¬ 
tion is skilfully performed; 16 Cox, Cr. 
Caa. 101, This practice is allowed in Penn¬ 
sylvania ; Act Pa. 1895, June 25, P. L. 286. 
In Ma ssa c husetts it was held that a fox is 
an animal in the sense of the statute, and a 
person letting loose a captive fox to be sub¬ 
jected to unnecessary suffering (for the pur¬ 
pose of being hunted by dogs) was liable to 
punishment; 145 Mass. 296. A common 
carrier by land or water from one state to 
another is liable to punishment for con¬ 
fining cattle, sheep, swine or other animata 
for a longer period than t wenty-sight 


hours, without unloading them for rest, 
water and feeding, for at Least five consecu¬ 
tive hours: U. 8. Rev. Stat. g§ 4886-88. 

See Legal Cruelty. 


CRUISE. A voyage or expedition in 
quest of vessels or fleets of the enemy which 
may be expected to sail in any particular 
track at a certain season of the year. The 
region in which these oruises are performed 
is usually termed the rendezvous, or cruis- 
ing-latitude. 


When the ships employed for this pur¬ 
pose, which are accordingly called cruisers , 
nave arrived at the destined station, they 
traverse the sea backwards and forwards, 
under an easy sail, and within a limited 
space, conjectured to be in the track of 
their expected adversaries. Weak. Ins.; 
Lex Mero. Red. 271, 284 ; Dougl. 509 ; Marsh. 
Ins. 196, 199, 520 ; 2 Gall. 268, 526. 


CRY DE PAYS. CRY DE PAIS. A 

hue and cry raised by the country. This 
was allowable in the absence of the conota¬ 
ble when a felony had been committed. 

CRYER. See Crier. 


CUCKING-STOOL. An engine or ma¬ 
chine for the punishment of scolds and un¬ 
quiet women, 


Called also a trebucket, tumbrlll, and caetigatory. 
Bakers and brewers were formerly also liable to the 
same punishment. Being fastened In the machine. 


they were immersed over head and ears in some 
pool; Blount; Co. 8d Inst. 219; 4 Bin. Com. l®. 


CUCKOLD. A “cuckold" is a man 
whose wife is unfaithful. The word alludes 
to the habit of a female cuckold which lays 
her eggs in the nests of other birds to be 
hatched by them. To say that one is a 
“cuckold” is slanderous per se. 159 Ky. 73, 
166 8. W. 770. 


CUI ANTE DIVORTIUM (L. Lat. 
The full phrase was, Cui ipsa ante divor - 
tium coniradicere non poiuit , whom she 
before the divorce could not gainsay). In 
Practice. A writ which anoiently lay in 
favor of a woman who had been divorced 
from her husband, to recover lands and 
tenements which she had in fee-simple, fee- 
tail, or for life, from him to whom her 
husband had aliened them during marriage, 
when she could not gainsay it; Fitzh. N. B. 
240 ; 3 Bla. Com. 183, n.; Steams, Real Act. 
143; Booth, Real Act. 188. Abolished in 
1833 by stat. 8 & 4 Will. IV. c. 27. 

CUI IN v IT A (L. Lat. The full phrase 
was, Out in vita sua, ipsa contradicere non 
potuit, whom in his lifetime she could not 
gainsay). In Praotioe. A writ of entry 
which lay for a widow against a person to 
whom her husband had in his lifetime 
aliened her lands. Fitzh. N. B. 193. The 
object of the writ was to avoid a judgment 
obtained against the hus ban d by confession 
or default. It is now of no use in England 
by force of the provisions of the statute 82 
Hen. VIII. c. 28, § 6. See 6 Co. 8,9 ; Booth, 
RealAct.186. As to its use in Pennsylvania, 
see 8 Binn. Appx.; Rep. Comm, on Penn. 
Civ. Code, 1835, 90, 91. Abolished in Eng¬ 
land by 8 & 4 Will. IV. c. 27. 

CUT* DE SAC (Fr. bottom of a bag). 
A street which is open at one end only. 

It seems not to be settled whether a cui 
de sac is to be considered a highway ; but 
the authorities are generally to the con¬ 
trary. See 11 East 876, note; 5 Taunt. 
187 ; 5 B. A Aid. 456; Hawk. PI. Cr. b. 1, 
c. 76, s. 1; Dig. 50. 16. 48 ; 48. 12. 1. § 18: 
47. 10. 15. § 7. 

In order to become a public highway by 
dedication, a way must De a thoroughfare, 
whioh a cui de sac could not be; Washb. 
Easements 182, 218. 

CULPA. A fault; negligence. Jonee. 
Bailm. 8. 


Culpa la to be distinguished from dolus, the latter 
being * trick for the purpose of deception, the former 
merely a negligence. There are three degrees of 
culpa: lata culpa, grow fault or neglect; levU 
cwfoa, ordinary lault or neglect; levissima culpa , 
alight fault or neglect t and the definitions of these 
degrees are precisely the same as those In our law. 
Story. Bailm. | 18; B Alton 121 ; 49 N. H. 887. Bee 
Nboliokuck. 


CULPABLE. This means not only cri¬ 
minal but oensurable ; and when the term 
is applied to the omission by a person to 
preserve the means of enforcing his own 
rights,oensurable is more nearly equivalent. 
As he has merely lost a right of action which 
he might voluntarily relinquish, and has 
wronged nobody but himself, culpable neg¬ 
lect would seem to conveys the idea of neg¬ 
lect for which he was to blame and is as¬ 
cribed to his own carelessness, improvi¬ 
dence or folly. 8 Allen, 122. 

CULPRIT. A person who is guilty, or 
supposed to be guilty, of a crime. 

When a prisoner Is arraigned, and he pleads not 
guilty. In English practice, the clerk, who arraigns 
him on behalf of the crown, replies that the prisoner 
Is guilty, and that he la ready to prove the accusa¬ 
tion. This Is done by writing two monosyliable ab¬ 
breviations,— cui. pnf. 4 Bla. Com. 8S9 ; 1 Chit. Cr. 
Law 416. Bee Christian's note to Bla. Com. cited ; 8 
Sharsw. Bla. Com. 840, n. 9. The technical moaning 
has disappeared, and the compound la used in the 
popular sense as above given. 

CULTIVATED. A field may be culti¬ 
vated ground, though lying fallow. 18Ired. 
L. 36. See 4 Cow. 190. 

CULVERT AGE. A base kind of slav¬ 
ery. The confiscation or forfeiture which 
takes place when a lord seizes his tenant’s 
estate. Blount; Du Cange. 

CUM ON ERE (Lat.). With the bur¬ 
den ; subject to the incumbrance ; subject 
to the charge. A purchaser with knowl¬ 
edge of an incumbrance takes theproperty 
cum onere. Co. Litt. 231 a ; 7 East 164 ; 
Paley, Ag. 175. 

CUM TESTAMENTO ANNEXO 

(Lat.). With the will annexed. The terra 
is applied to administration when there is 
no executor named in a will, or If he is 
named is incapable of acting, or where the 
executor named refuses to act. 

CUMULATIVE EVIDENCE. That 
which goes to prove what has already been 
established by other evidence. 20 Conn. 
305 ; 28 Me. 879 ; 24 Pick. 246 ; 43 Barb. 203 ; 
43 Iowa 175. 

Newly discovered evidence, if cumulative 
merely, is not sufficient ground for a new 
trial; 33 Neb. 731; 87 Ga. 244 ; 85 W, Va. 
418 ; 3 Wyo. 680 ; 69 Miss. 152 ; 43 Ill. App. 
301. 

CTJMULATTVE LEGACY. See Leo- 

ACY. 

CUMULATIVE SENTENCES. 

Sentences separately imposed to be dis¬ 
charged one after the other. English. 
Where, upon the trial of an indictment con¬ 
taining several counts charging distinct mis¬ 
demeanors, identical in character, a general 
verdict of guilty is rendered, or a verdict 
of guilty upon two or more specified counts, 
the court has no power to impose a sentence 
or cumulative sentences exceeding in the 
aggregate what is prescribed as the maximum 
punishment for an offense of the character 
charged. Anderson ; 60 N. Y. 560. 

See Accumulative Sentences. 

CUMULATIVE REMEDY. A rem¬ 
edy created by statute in addition to one 
which still remains in force. 

CUMULATIVE VOTING. The 

cumulative system of voting is that by which, 
when two or more persons are to be elected 
to the same office, a voter is allowed one 
vote for each vacancy to be filled, and is 
permitted to distribute such votes as he 
pleases among the candidates, or to cast 
them all for one candidate. 8 A.AE. Encv. 
2nd ed., 494. 

CUNEATOR* A coiner. Du Cange. 
Cwieare, to coin. Cuneus y the die with 
which to coin. Cuneata t coined. Du 
Cange ; Spelman, Gloss. 

CURATE. One who represents the in¬ 
cumbent of a church, parson or vicar, and 
takes care of the ohurch and performs 
divine services in his stead. An officiating 
temporary minister in the English church 
who represents the proper incumbent. 
Bum, Eccl. Law ; 1 Bla. Com. 898. See 
Cure or Soma. 


CURATIO 
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UU RATIO (Lat.). In Civil Law. The 
power or duty of managing the property of 
him who, either on account of infancy or 
some defect of mind or body, cannot man¬ 
age his own affairs. The duty of a curator 
or guardian. Calvinus, Lex. 

CURATOR. In Civil Law. One le¬ 
gally appointed to take care of the interests 
of one who, on account of hie youth, or de¬ 
fect of his understanding, or for some other 
cause, is unable to attend to them himself ; 
a guardian. 

There are curators ad bona (of property), who ad¬ 
minister the estate of a minor, take care of his per¬ 
son, and intervene in aJl of his contracts ; curators 
ad litem (of suits), who assist the minor In courts of 
.justice, and act as curators ad bona in cases where 
the interests of the curator are opposed to the in¬ 
terests of the minor. There are also curators of 
inline persons, and of vacant successions and absent 
h 2 irs. 

In Missouri the term has been adopted from the 
civil law and it is applied to the guardian of the 
ward’s estate, as distinct from the guardian of his 
person ; 40 Mo. 117. 

Under the Roman law, the guardlaD of a minor, 
both as to person or property, was called a tutor 
(y. i».); ana If. after being of an age to exercise his 
rights, he needed a person to look after his rights, 
such person was called a curator. Bandars, Inst. 
Just. Introd, xl. A person who had attained the age 
of puberty was not required to have a curator, but 
if he had much property he was almost certain to 
have ooe, as It was part of his tutor's duty to urge 
him to do so; id. 74; Dig. xxvi. 7. 5. 5. 

Interim Curator. In England . A person ap¬ 
pointed by justices of the peace to take care of the 
property or a felon convict until the appointment 
by the crown of an administrator for the same pur- 

S ose ; Stnt. A3 & H4 Viet. c. 23 : 4 Steph. Com. 4C2 : 
lozi. & w. Diet. Sec Interim Curator. 

CURATOR BONIS (Lat.). In Civil 
Law. A guardian to take care of the prop¬ 
erty. Calvinus, Lex. 

In Scotch Law. A guardian for minors, 
lunatics, etc. Halkers, Tech. Terms ; Bell, 
Diet. 

CURATOR AT) HOC. A guardian for 
this (special purpose. 

A curator ad hoc can be appointed to pro¬ 
ceed against the tutor for an accounting or 
his removal only when there is no under- 
tutor ; 45 La. Ann . 1062. 

CURATOR AD LITEM (Lat.). Guard¬ 
ian for the suit. In English law, the cor¬ 
responding phrase is guardian ad litem . 

CURATORSSIP. The office of a cu¬ 
rator. 

Curatorship differs from tutorship (q. v.) in this, 
that the latter is instituted for the protection of 
property in the first place, and secondly, of the per¬ 
son ; while the former is intended to protect, first, 
the person, and, secondly, the property. 1 Legem* 
Elem. du Droit Civ. Rom. Ml. 

CURATRIX. A woman who has been 
appointed to the office of a curator, 

CURE BY VERDICT. See Aidkb by 

Verdict. 

CURE OP SOULS. The ordinary du¬ 
ties of an officiating clergyman. 

Curate more properly denotes the Id cum beet in 
general who liath Lne cure of soul $ ; but more fre¬ 
quently it is understood to signify a clerk not inetl- 
tu ted to the cure of soul#, but exercising the spirit¬ 
ual office In a parish under the rector or vicar. 8 
Burn, EccL Law M ; 1 H. Bla. 484. 

CURFEW (French, couvre, to cover, 
and feu t fire). This is generally supposed 
to be an institution of William the Con¬ 
queror, who required, by ringing of the bell 
at eight o'clock in the evening, that all lights 
and fires in dwellings should then be ex¬ 
tinguished. But the custom is evidently 
older than the Norman ; for we find an or¬ 
der of King Alfred that the inhabitants of 
Oxford should at the ringing of that bell 
cover up their fires and go to bed. And 
tliere is evidence that the same practice pre¬ 
vailed at this period in France, Normandy, 
Spain, and probably in most of the other 
countries of Europe. Henry, Hist, of Brit¬ 
ain, vol. 3, 667. It was doubtless intended 
as a precaution against fires, which were 
very frequent and destructive when most 
houses were built of wood. 

That it was not intended as a badge of in¬ 
famy is evident from the fact that the law 
was of equal obligation upon the nobles of 
court ana upon the native-born serfs. And 
yet we find the name of curfew law em¬ 
ployed as a by-word denoting the most odi¬ 


ous tyranny. 

The curfew is spoken of by a recent writer 
in 1 Social England 373, as having been 
ordained by William I. in order to prevent 
nightly gatherings of the people of England. 

It appears to have met with so much op¬ 
position that in 1103 we find Henry I. re¬ 
pealing the enactment of his father on the 
subject; and Blackstone says that, though 
it is mentioned a century afterwards, it is 
rather spoken of as a time of night than as 
a still subsisting custom. Shakespeare fre¬ 
quently refers to it in the same sense. This 
practice is still pursued, in many parts of 
England and of this country, as a very con¬ 
venient mode of apprising people of the 
time of night. 

CURIA. In Roman Law. One of 

the divisions of the Roman people. The 
Roman people were divided by Romulus 
into three tribes and thirty curia : the 
members of each curia were united by the 
tie of common religious rites, and also by 
certain common political and civil powers. 
Dion. Hal. 1.2, p. 82 ; Liv. 1.1, cap. 13 ; Plut. 
in JRomulo , p. 30 ; Festus Brisson, in verb. 

In later times the word signified the sen¬ 
ate or aristocratic body of the provincial 
cities of the empire. Brisson, in verb. ; Or¬ 
tolan, Histoire, no. 25, 408 ; Ort. Inst. no. 
125. 

The senate-house at Rome; the senate- 
house of a provincial city. Cod. 10. 31. 2 ; 
Spelman, Gloss. 

In English Law. The king's court; 
the palace ; the royal household. The resi¬ 
dence of a noble; a manor or chief manse ; 
the hall of a manor. Spelman, Gloss. 

A court of justice, whether of general or 
special jurisdiction. Fleta. lib. 2, 1. 72, § 
1 ; Feud. lib. 1, 2, 22; Spelman ; Cowel; 8 
Bla. Com, c. iv. See Court. 

A court-yard or enclosed piece of ground ; 
a close. Stat. Edw. Conf. 1,6 ; Bracton, 70, 
222 b, 335 b, 356 b, 358 ; Spelman, Gloss. 
See Curia Claudenda, 

The civil or secular power, as distin¬ 
guished from the church. Spelman, Gloss. 

CURIA ADVISA.RE VULT (Lat.). 
The court wishes to consider the matter. 

In Practice. The entry formerly made 
upon the record to indicate the continu¬ 
ance of a cause until a final judgment 
should be rendered. 

It is commonly abbreviated thus: cur, 
adv, vult f or c, a. v. Thus, from amongst 
many examples, in Clement v. Chi vis, 2 B. 
& C. 172, after the report of the argument 
we find “ cur. adv . vuU” then, “ on a sub¬ 
sequent day judgment was delivered,” etc. 

CURIA CLAUDENDA (Lat ). In 
Practice. A writ which anciently lay to 
compel a party to enclose his land. Fitah. 
N.B. 297. 

CURIA REGIS (Lat.). The king's 

court. See Aula Regia. 

CURIAUTY. In Scotch Law. Cur 
teey. 

CURRENCY. This term is commonly 
used for whatever passes among the people 
for money, whether gold or silver coin or 
hank notes. 32 111. 74 ; 9 Mo. 697; 1 Ohio 
115, 119; 1 Hask. 885; 16 la. 828 ; 47 Wis. 
660. See 9 Cent. L. J. 488. See National 
Currency. 

CURRENT FISCAI/YBAB. Refers 
to fiscal year of the city, beginning January 
1st and ending December 31st. 109 Ky. 

203, 58 S. W. 700. 

CURRENT MONEY. That which la 
in geneial use as a medium of exohange. 

It means the same thing as currency of 
the country. 5 Lea 96. 

The adjective “current,” when qualify¬ 
ing money, is not the synonym of “ conver¬ 
tible.” It is employed to describe money 
which passes from hand to hand, from 
rson to person, and circulates through 
e community and is generally received. 
Money is current which is received in the 
common business transactions, and is the 
common medium in barter and trade; 41 
Ala. 821. 


Current money means that money which 
is commonly used and recognized as such ; 
current bank notes, such as are convertible 
into specie at the counter where they were 
issued. 1 Dali. 124; 7 Ark. 282 ; see 20 La. 
Ann. 368 ; 14 Mich, 501 ; 1 Yea tee 849 ; 28 Ill. 
b82, 388 ; 32 id. 75 ; 9Ind. 185 ; 8T. B. Monr. 
166; 21 La. Ann. 624; 64 N. C. 881 ; 41 Ala. 
821. Money received as such in common busi¬ 
ness transactions; the common medium in 
barter and exchange. Anderson ; 41 Ala.321. 
Where n bond was conditioned for the pay¬ 
ment in 1782 of a certain sum “in lawful 
current money of Pennsylvania,'' it was 
ruled, that these words must be taken to 
mean the paper money emitted under the 
authority of Congress. 1 Dallas (U. S.) 12,5. 

CURSITOR. A junior clerk in the 
court of chancery, whose business it for¬ 
merly was to write out from the register 
those forms of writs which issued of course. 
1 Poll. & M. Hist. Engl. Law 174. 

Such writs were called wrltsde cureu (of course), 
whence the name, which had been acquired as early 
as the reign of Edward IIL The body of cursltors 
constituted a corporation, each clerk having a 
certain number of counties assigned to him. Coke, 
2d Inst. $70 ; 1 Spence, Eq. Jur. 238. The office was 
abolished by 5 & 6 WiiL rv. c. 82. 

CURSITOR BARON. An officer of 
the court of exchequer, who is appointed 
by patent under the great seal to be one of 
the barons of the exchequer. The office 
was abolished by stat. 19 & 20 Viet. c. 86. 
Wharton, Diet., 2d Lond. ed. 

CURTESY. The eetate to which by 
common law a man is entitled, on the death 
of his wife, in the lands or tenements of 
which she was seised in possession in fee 
simple or in tail during their coverture, 
provided they have had lawful issue born 
alive which might have been capable of 
inheriting the estate. Chal. R. P. 314. 

An estate for life which a husband takes 
at the death of his wife, having had issue 
by her bora alive during coverture, in all 
lands of which she was seised in fact of an 
inheritable estate during coverture. 

The right of the husband to enjoy during 
his life land of which his wife is at any time 
during ooverture seised in fee simple (ab¬ 
solute or defeasible) or in fee tail, provided 
there was issue bora alive to the marriage. 
Demb. Land Tit. § 109. 

It is a freeliold. estate for the term of his 
natural life. 1 Washb. R. P. 127. In the 
common law the word is used in the 
phrases tenant by curtesy, or estate by 
curtesy, but seldom alone; while in Scot¬ 
land of Itself it denotes the estate. The 
phrase “ tenant by the law of England ” 
was also used, ana is said to have been of 
earlier origin; 2 Poll. & M. Hist, of Engl. 
Law 412. 

Some question has been made as to the 
derivation both of the custom and its 
name. It is said that the term is derived 
from curtis, a court, and that the custom, 
in England at least, is of English origin, 
though a similAr custom existed in Nor¬ 
mandy, and still exists in Scotland. 1 
Washb. R. P. 128, n. ; Wright, Ten. 192 ; 
Co. Litt. 80 a ; 2 Bla. Com. 126; Ersk. 
Inst. 880; Grand Cout. de Normandie, o. 
119. But a recent work considers this de¬ 
rivation “more ingenious than satisfac¬ 
tory,” and suggests that it is possible to 
explain the phrase by “ some royal conces¬ 
sion,” as 44 being reasonable enough.” 2 
PolL A M. Hist. EngL Law 412. 

In Pennsylvania, by act of April 8,1888, 
issue of the marriage is no longer necessary, 
so that the husband gains a freehold by the 
marriage itself: 10 Pa. 899; but the law 
applies only when the estate is devisable, 
not to an estate t»il or defeasible fee ; 152 
Pa. 808. Ohio, Illinois, Kentucky, and 
Maine reduce the husband's life estate to 
one-third, calling it 44 dower,” and dispense 
with birth of issue alive, while dower re¬ 
mains unchanged. In South Carolina and 
Georgia, curtesy has gone out of use. the 
husband having under the law greater 
benefits. Demb. land Tit. § 100. Louisi¬ 
ana, Texas, California, Nevada, Washing¬ 
ton, and Idaho,and Arizona and New Mex¬ 
ico have the “community” system and 




261 


OU8TOKAXY SERVICE 


there is no curtesy ; id. {3 111. And in In¬ 
diana. Iowa. Minnesota, the Dakotas. Kan¬ 
sas. Colorado, Wyoming, and Mississippi, 
dower is applied by a forced lienship of 
the widow and there is no curtesy ; \d. § 
108. See Descent and Distribution. 

See Dower-Curtesy. 


CURTILAGE. The enclosed space im¬ 
mediately surrounding a dwelling-house, 
contained within the same enclosure. 

It U defined by Blount as a yard, backside, or 

r >i<*ee of ground near a dwelling-house. In which 
hey sow beans, otc., ^-et distinct from the garden. 
Blount; Spelman. By others It ts said to be a waste 
piece of ground so gkuAtcd. Cowel. 

It has Aiso been defined as “ a fence or enclosure 
of a small piece of land around a dwelling-house, 
usually including the buddings occupied In connec¬ 
tion with the dwelling-house, the enclosure consist¬ 
ing either of a separate fence or partly of a fence 
and partly of the exterior of buildings so within 
this enclosure. ” 10 Cush. 480. 

It usually Includes the yard, garden, or field which 
Is near to and used in connection with the dwelling. 
83 AJa. 02. See 01 Ala. 68. 

The term is used in determining whether the 
offence of breaking into a barn or warehouse Is 
burglary'- See 4 Bla. Com. 234 ; 1 Hale, PL Cr. 668 ; 2 
Russell. Cr. 13 ; Russ. AR.2*1; 1 C. & K. 84. 

In Michigan the meaning of curtilage has been 
extended to include more than an enclosure near 
the house. S Mich. *30. See 81 N. J. L. 486; 17 N. 
Y. Sup. Cl 161 ; 31 Me. 522 ; 140 Mass. 288. 


(JUHTIXiLUM. The area, or space with¬ 
in the enclosure of a dwelling-house. S pel- 
man, Gloss. 

CURTIS. The area about a building ; a 
garden ; a hut or farmer’s house ; a farmer’s 
house with the land enrolled with it. 

A village or a walled town containing a 
small number of houses. 

The residence of a nobleman ; a hall or 
palace. 

A court; a tribunal of justice. 1 Washb. 
R. P, 120 ; Spelraan, Gloss. ; 3 Bla. Com, 820. 

CUSTODES. Keepers ; guardians; 
conservators. 

Custody* pads (guardians of the peace). 

1 Bla. Com. 349. 

Custodes liber tatis Anglia auctoritate 
parliamenli (guardians of the liberty of 
England by authority of parliament). The 
style in which writs and all judicial process 
ran during the grand rebellion, from the 
death of Charles I. till Cromwell was de¬ 
clared Protector. Jacob, Law Diet. 

CUSTODIA LEGIS. In the custody 
of the law. 

When property is lawfully taken, by vir¬ 
tue of legal process, it is in the custody of 
the law, ana not otherwise ; 7 Wis. 334. 

Where a sheriff has taken under attach¬ 
ment more than enough property to Batisfy 
it, the properly is not in custodVa legis in 
a sense that will prevent a levy by all, 8. 
marshal in a suit in the federal court, so as 
to give the latter creditor a lien on the ex¬ 
cess after satisfying the first attachment; 
57 Ark. 450. Nor are executions issued on 
void judgments and their returns admissi¬ 
ble against subsequent attaching creditors, 
to show that the goods were in custodia 
legis ; 51 Mo. App. 470. 

For a collection of cases on property and 
funds in the custody of the courts not sub¬ 
ject to attachment or garnishment, see 10 
Lawy. Rep. Ann. 529, note. See Custody. 

CUSTODY. The detainer of a person 
by virtue of a lawful authority. 8 Chit. 
Pr. 355. 

The care and possession of a thing. 

Custody has been held to mean nothing 
less than actual imprisonment; 59 Pa. 820; 
82 id. 306. See Custodia LegisPobsession. 

CUSTOM. Sued a usage as by com¬ 
mon consent and uniform practice has be¬ 
come the law of the place, or of the subject- 
matter, to which it relates. 

Custom is a law established by Ionic uaaire 
9 Wend. 349. * 

I****®“J prescription, which 1 b personal and 

}* “° e * ed 10 the Person of the owner of a partlcu- 

***•*« • .T h *i e the other U local and relates to a 
particular district. An Instance of the latter occurs 
where the question Is upon the of conduct* 

Jag a particular branch of trade at a certain place; 
ofthe former, where a certain person and his an? 
«Woni, or those whose estates he has, have been en¬ 
titled to a certain advantage or privilege, aa to have 
common of pasture In a certain cloeeT or the like. 


8 Bla. Com. 881 The distinction has been thus ex¬ 
pressed : M While prescription Is the making of a 
right, oustom la the making of a law ; ” Laws. Us, 
dtCusL 15. n. A 

Oeneral customs are such as constitute a 
part of the common law of the country and 
extend to the whole country. 

FtarficuJar customs are those which are 
confined to a particular district; or to the 
members of a particular class ; the exist¬ 
ence of the former are to be determined by 
the court, of the latter, by the jury. Laws. 
Us. & Cust. 15, n. S; see 23 Me. 90. 

In general, when a contract is made in 
relation to matter about which there is an 
established custom, such custom is to be 
understood as forming part of the contract, 
and may always be referred to for the pur¬ 
pose of showing the intention of the parties 
m all those particulars which are not ex¬ 
pressed in the contract; 2 Pars. Contr, 052, 
663 ; 1 Hall 602 ; 2 Pet. 138 ; OBinn. 285 ; 19 
Wend. 389; 1 M. A W. 470; L. R. 17 Eq. 
358 ; 25 Me. 401; 7 D. C. 105. 

Evidence of a usage is admissible to ex¬ 
plain technical or ambiguous terms; 8 B. 
& Ad. 728 ; 8 Ind. App. 299 ; 156 Mass. 331. 
But evidence of a usage contradicting the 
terms of a contract is inadmissible ; 2 Cr. 
A J. 244 ; 113 Mass. 130 ; 74 N. Y. 586 ; 1 
W. Va. 09 ; 114 Ill. 28 ; 1 Misc. Rep. 399; 
44 Minn. 153. Nor can a local usage affect 
the meaning of the terms of a contract un¬ 
less it is known to both contracting parties ; 
144 U. 8. 476 ; nor can it affect a contract 
made elsewhere ; 140 U. S. 565. 

“ Merely that it varies the apparent con¬ 
tract is not enough to exclude the evidence, 
for it is impossible to add any material in¬ 
cident to the written terms of a contract, 
without altering its effect more or less. To 
fall within the exception of repugnancy the 
incident must be such as, if expressed in 
the written contract, would make it insen¬ 
sible or inconsistent; ” Per cur. in 8 E, & B. 
715. See Leake, Contr. 197 ; 7 E. A B. 274. 

In order to establish a custom, it will be 
necessary to show its existence for so long 
a time that 14 the memory of man runneth 
not to the contrary,” and that the usage 
has continued without any interruption of 
the right; for, if it has ceased for a time 
for such a cause, the revival gives it a new 
beginning, which will be what the law 
calls within memory. It will be no objec¬ 
tion, however, that the exercise of the right 
has been merely suspended ; 1 Bla. Com. 
76 ; 2td. 81 ; 14 Mass. 488 ; 3Q. B. 581 ; 6 id. 
383 ; L. R. 7 Q. B. 214 ; 80 Me. 500. See 32 
Mo. App. 298. 

It must also have been peaceably ac¬ 
quiesced in and not subject to dispute ; for, 
as customs owe their origin to common con¬ 
sent, their being disputed, either at law or 
otherwise, shows that such consent was 
wanting; 2 Wend. 501 ; 8 Watts 178. In 
addition to this, customs must be reason¬ 
able and certain. A custom, for instance, 
that land shall descend to the most worthy 
ot the owner’s blood is void; for how shall 
this be determined? But a custom that it 
shall descend to the next male of the blood, 
exclusive of females, is certain, and there¬ 
fore good; 2 Bla. Com. 78; Browne, Us, A 
Cust. 21. See 43 Fed. Rep. 777. 

Evidence of usage is never admissible to 
oppose or alter a general principle or rule 
of law so as, upon a given state of facts, to 
make the legal right and liabilities of the 
parties other than they are by law ; Browne, 
Us. A Cust. 185, n ; 2 Term 827; 19 Wend. 
252 ; 6 Binn. 416 ; 16 C. B. n. 8. 640 ; 10 Wall. 
383 ; 104 Maas. 518 ; 85 Ala. 565; 113 N. Y. 
530 ; but the rule is said by Mr. Lawson to 
extend no further than to usages which 
“ conflict with an established rule of public 
policy, which it is not to the general in terest 
to disturb.” Laws. Us. A Cust. 486. With 
respect to a usage of trade, however, it is 
sufficient if it appears to be known, certain, 
uniform, reasonable, and not contrary to 
law; 8 Wash. C. C. 150; 7 Pet. 1 ; 5 Binn. 
287 ; 8 Pick. 860 ; 4 B. A Aid. 210; 1 C. A 
P. 59; 87 Tenn. 850. See 159 Mass. 522. 
But if not directly known to the parties to 
the transaction, it will still be binding upon 
them if it appear to be bo general ana well 
established that knowledge of it may be 
presumed ; 1 Cat. 48; 4 Stark. 452; 1 Dougl. 


510. A usage of trade is sufficiently long 
continued if it lias existed so long as to allow 
that the parties to a contract meant to em¬ 
ploy the expression in the sense defined by 
it ; 82 Mo. App. 298. And one who seeks 
to avoid the effect of a notorious and uni¬ 
form usage of trade must show that he 
was ignorant of it; 189 N. Y. 410. A local 
custom cannot supersede or modify a stat¬ 
ute ; 109 N. C. 689 ; 76 Hun 181. 

See 26 L. J. Ex. 219; 9Pick. 198; 2Cainee 
210 ; 2 F. A F. 181 ; 14 Gray 210 ; 9 Wheat. 
582 ; 8 S. A R. 538 ; 8. c. 11 Am. Dec. 632; 
Dougl. 201 ; 4 Taunt. 848 ; 49 Ala. 465 ; 7 
Mass. 36; L. R. 2 Ex. 101 ; 19 Wend. 386; 
41 Md. 158; s. c. 20 Am. Rep. 66. See 
Lawson ; Browne; Us. A Cust.; note to 
Wigglesworth v. Dallison, Sm. Lead. Cas.; 
f 1802J Prob. 411 ; 91 Ga. 466. See Usage. 

CUSTOM-HOUSE. A place appointed 
by law, in ports of entry, where importers 
of goods, wares, and merchandise are bound 
to enter the same, in order to pay or secure 
the duties or customs due to the govern¬ 
ment. 

CUSTOM-HOUSE BROKER. A 

person authorized to act for parties, at their 
option, in the entry or clearance of ships 
and the transaction of general business. 
Wharton. See act of July 13,1868, § 9, 14. 
U. S. Stat. L. 117. 

CUSTOM OF MERCHANTS. A sys¬ 
tem of customs acknowledged and taken 
notice of by all nations, and which are, 
therefore, a part of the general law of the 
land. Bee Law Merchant ; 1 Chit. Bla, 
Com. 76, n. 9. 

CUSTOM OF THE REALM. The 
Common Law. This phrase was used iu 
early English times to denote what later 
developed into the Common Law. From 
early times, the king’s judges undertook to 
know better than the men of any particular 
city or county wliat “the custom of the 
realm" was. Thus developed under the 
hands of trained professional judges and 
advocates, the custom of the realm, or Com¬ 
mon Law which rapidly became a specialized 
branch of learning worked out by rule. 4 
Pollock, 1st Book Jurispr. 255-57. 

CUSTOM OF TRADE. See Usage or 
Trade. 

CUSTOMARY COURT BARON. A 

court baron at which copyholders might 
transfer their estates, and where other mat¬ 
ters relating to their tenures were trans¬ 
acted. 3 Bla. Com. 83. 

This court was held on the manor, the 
lord or his steward sitting as judge. 1 
Crabb, R. P, § 633. It might be held any¬ 
where in the manor, at the pleasure of the 
judge, unless there was a custom to the 
contrary. It might exist at the same time 
with a court baron proper, or even where 
there were no freeholders in the manor. 

A recent work doubts if there was a court 
for free men and a separate court for unfreo 
men, though in Coke’s day it was said that 
the lord of a manor had “ a court baron ” 
for free men and 44 a customary court ” for 
his copyholders. The court rolls and man¬ 
uals for stewards of the 13th and 14th cen¬ 
turies do not appear to show two courts ; 
1 Poll. A M. Hist. Engl. Law 580. 

CUSTOMARY ESTATES. Estates 
which owe their origin and existence to the 
custom of the manor in which they are 
held. 2 Bla. Com. 149. 

CUSTOMARY FREEHOLD. A class 
of freeholds held according to the custom 
of the manor, derived from the ancient ten¬ 
ure in villein socage. Holders of such an 
estate have a freehold interest, though it is 
not held by a freehold tenure. 2 Bla. Com. 
149. In reference to customary freehold, 
outside the ancient demesne all the tenures 
of the non-freeholding peasantry are in law 
one tenure, tenure in villeinage ; 1 Poll. A 
M. Hist. Engl. Law 884. 

CUSTOMARY SERVICE. A service 
due by ancient custom or prescription only. 
Such is, for example, the service of doing 
suit at another’s mill, where the persons res- 
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ident in a particular place, by usage, time 
out of mind have been accustomed to grind 
corn at a particular mill . 8 Bla. Com. 284. 

CUSTOMARY TENANTS. Tenants 
who hold by the custom of the manor. 8 
Bla. Com. 149. 

CUSTOMS. Taxes levied upon goods 
and merchandise imported or exported. 
Story, Const. § 949; Bacon, Abr. Smug¬ 
gling. 

The duties, toll, tribute, or tariff payable 
upon merchandise exported or imported. 
These are called customs from having been 

S lid from time immemorial. Expressed in 
w Latin by custuma , as distinguished by 
consuetudines t which are usages merely. 1 
Bla. Com. 814. 

CUSTOMS OP LONDON. Particular 
regulations in force within the city of Lon¬ 
don, in regard to trade, apprentices, widows 
and orphans, etc., which are recognized as 
forming part of the English common law. 
1 Bla. Com. 75; 8 Steph. Com. 588, and 
note. See Dead Man’s Part. The custom 
of London, as regards intestate succession, 
was abolished by 19 & 20 Viet. c. 94 ; as re¬ 
gards foreign attachment, it was extended 
to all England and Wales by the Common 
Law Procedure Act of 1854, es. 60-67 ; and 
is the basis of the law on that subject in this 
country. See Attachment. 

CUSTOM OP YORE. A custom of 
intestacy in the Province of York similar 
to that of London. Abolished by 19 & 20 
Viet. c. 94. 


OUST OS BREVIUM (Lat.). Keeper 
of writs. An officer of the court of com¬ 
mon pleas whose duty it is to receive and 
keep all the writs returnable to that court 
ana put them upon file, and also to receive 
of the prothonotaries all records of nisi 
prius , called posteas. Blount. An officer 
in the king’s bench having similar duties. 
Cowel; Termes de la Ley . The office is 
now abolished. 

GUSTOS MARIS (Lat.). Warden or 
guardian of the seas. Among the Saxons, 
an admiral. Spelman, Gloss. Admiralius. 

GUSTOS MOREUM. Applied to the 
court of queen's bench, as “ the guardian 
of the morals 1 ’ of the nation. 4 Steph. Com. 
877. 

CUSTOS FLACITORUM CORONAS 

(Lat.). Keeper of the Pleas of the Crown 
(the criminal records). Said by Blount and 
Cowel to be the same as the Custos Rotulo- 
rum. 


CUSTOS ROTULORUM (Lat.). 
Keeper of the rolls. The principal lUBtice 
of the peace of a county, who is the Keeper 
of the records of the county. 1 Bla. Com. 
849. He is always a justice of the peace 
and quorum y is the chief civil officer of the 


king in the county, and is nominated under 
the lung's sign-manual. He is rather to be 
considered a minister or officer than a judge. 
Blount; Cowel; Lambard, Eiren. lib. 4, 
oap. 8, p. 873 ; 4 Bla. Com. 272; 8 Steph. 
Com. 87. 

CUSTUMA ANTIQUA SIVE MAG¬ 
NA (Lat ancient or great duties). The 
duties on wool, sheepskin or wool-pelts and 
leather exported were so called, and were 
payable by every merchant, stranger as 
well as native, with the exception that mer¬ 
chant strangers paid one-half as much again 
as natives. 1 Bla. Com. 314. 

CUSTUMA PARVA ET NOVA 

(Lat.). An impost of threepence in the 
pound sterling on all commodities exported 
or i rn ported by merchant strangers. Called 
at first the alien’s duty, and first granted by 
stat. 31 Edw. I. Maddox, Hist. Exch. 526, 
532 ; 1 Bl*. Com. 814. 

CUT. A wound made with a sharp in¬ 
strument. 3 La. Ann. 512 ; 1 Russ, at R. 
104. See 12 How. 9, 20. 

CWT. “Cwt.” designates not the twen¬ 
tieth of a ton, but one hundred and twelve 
pounds. 11 B. Mon. (Ky.) 65. 

CYNEBOTE. A mulct anciently paid, 
by one who killed another, to the kindred 
of the deceased. Spelman; Gloss. 

CY PRES (L. Fr. as near as). The rule 
of construction applied to a will (but not to 
a deed) by which, where the* testator evinces 
a general intention to be carried into effect 
in a particular mode which cannot be fol¬ 
lowed, the words shall be so construed as 
to give effect to the general intention. 8 
Hare 12; 2 Term 254 ; 2 Bligh 49; Sugd. 
Pow. 60; 1 Spence, Eq. Jur. 532 ; Blsph. 
Eq. § 126; McGrath, CyPres. 

The principle is applied to sustain wills 
in which perpetuities are attempted to be 
created, so that, if it can possibly be done, 
the aevise is not regarded as utterly void, 
but is expounded in such a manner as to 
carry the testator’s intention into effect as 
far as the law respecting perpetuities will 
allow. This is called a construction cy 
pres. Its rules are vague, and depend 
chiefly upon judicial discretion applied to 
the particular case. Sedgwick, Stat. Law 
265; Story, Eq. Jur. §§1167 et seq. A limi¬ 
tation void because it offends the doctrine 
of perpetuity will be void altogether, and 
cannot be held under the cypres rule of con¬ 
struction to be good as to that part which 
keeps within the period of perpetuity, and 
void only as to the excess ; 142 Ill. 606. 

See Tiedman, Real Property. 

It is also applied to sustain devises and 
bequests for charities (q. v.). In its origin 
the doctrine was applied, in the exercise of 


the royal prerogative, delegated to thfi Lord 
Chancellor under the sign manual of the 
crown. Where there was a definite chari¬ 
table purpose which was illegal and could 
not take place, the chancellor would sub¬ 
stitute another. The judicial doctrine 
under this name is that if charity be the 
general substantial intention, though the 
mode provided for its execution fails, the 
English chancery will find some means of 
effectuating it, even by applying the fund 
to a different purpose from that contem¬ 
plated by the testator, but as near to it as 
possible, provided only it be charitable; 
Bisph. Eq. § 129; Boyle, Char. 147, 155; 
Shelf. Mortm. 601 ; Beach, Wills 250; 8 
Bro. Ch. 879 ; 4 Ves. 14; 7 id. 69,82. Where 
a legacy is given to a charitable institution 
which exists at the testator’B death, but 
ceases to exist before the legacy is paid 
over, it becomes the property orthe char¬ 
ity on the death of the testator, and upon 
the charity oeasing to exist it is applica¬ 
ble to charitable purposes according to 
the doctrine of cypres; [1891] 2 Ch. 286. 
Most of the cases carry the doctrine beyond 
what is allowed where private interests are 
concerned, and have in no inconsiderable 
degree to draw for their Bupport on the pre¬ 
rogative of the crown and the statute of cha¬ 
ritable uses ; 48 Eliz. o. 4. This doctrine does 
not universally obtain in this country to the 
disinherison of heirs and next of kin. See 
Charitable Uses; 14 Allen 580; 1 Am. 
Law Reg. 538 ; 2 How. 127; 17 id. 869 ; 24 
id. 465 ; 6 Wall. 337 ; 4 Wheat. 1 ; 8 N. Y. 
548 : 14 id. 380 ; 22 id. 70. 

Where the perpetuity is attempted to be 
created by deed, all the limitations based 
upon it are void ; Cruise, Dig. t. K8 c. 9. 

34. See, generally, 1 Vern. 250; 2 Ves. 836, 
387, 364, 380 ; 3 id. 141, 220 ; 4 id. 18; 
Comyns, Dig. Condition (L, 1); 1 Roper, 
Leg. 514; Swinb. Wills pi. 4, § 7, a. 4, ed. 
1590, p. 81; Dane, Abr. Index; Toullier, 
Dr. Civ. Fr. liv. 8, t. 3, n. 586, 595, 611 ; 
Domat, Lois Civ. liv. 6, t. 2, § 1 ; Shelf. 
Mortm.; Highmore, Mortm. 


me cyvrt* doctrine has been repudiated by the 
states of North Carolina, Connecticut, Indiana, 
Iowa, Alabama, Maryland, Virginia. New York, 
South Carolina, and Pennsylvania, though In the 
last state It has been partially Introduced by statute. 
But the doctrine has been approved in all the New 
England states except Connecticut; In Mississippi 
and Illinois, and In some states the question has not 
been decided ; Bisph. Eq. $ 380 ; 1 Dev. 379 : 23 Conn. 
SI ; 35 Ind 198 ; 17 8. & K. 88 ; 68 Pa. 469 ; 98 id- J86 ; 
M N. Y. M4 ; 88 N. H. 296 ; 49 Me. 80S ; 60 Mo. 1* ; 5 


C. E. Green MS: 
Mare. 877 : 147 id. 

T..- son . o Ua 


[UH] 8 Ch. 41; 88 Ala. 90S; 160 
848; Tied. B. P.; 1 Bpenoe, Eq. 


CYROGRAPHARIUS. In Old Eng¬ 
lish Law. A cyrographer. An officer of 
the common pleas court. 

CYROGRAPHUM. A chirograph, 
which see. 



D. 


D. 8. B. See Debitum Sine Brevi. 

DAB ISP DABO (Lat.V (Will you ' 
give? I will give.) In the Roman Law. , 
One of the forma of making a verbal stipula¬ 
tion. 

DAdON. In Spanish Law. The 

real and affective delivery of an object in 
the execution of a contract. 

DAILY. Every day ; day by day . Web. 
Where a statute requires an advertisement 
to be published in a daily newspaper it is 
such if it uses the term “ daily newspaper ’’ 
in cxmtradistinotion to the term “ weekly," 

*' semi-weekly, "or “ tri-weekly” newspaper. 
The term was used and is to be understood 
in its popular sense, and in this sense it is 
clear that a paper which, according to its 
usual custom, is published every day of the 
week except one, is a daily newspaper; 
otherwise a paper which is published every 
day except Sunday would not be a daily 
newspaper. 45 CaL 80. 

A "daily newspaper” may mean one that 
is issued every day of the week but one. 
Anderson ; 45 Cal. 30, 33. 

DAILT NEWSPAPER. See Daily. 

DA KIR. See Last. 

D AM , a construction of wood, stone, 
or other materials, made across a stream 
of water for the purpose of confining it; a 
mole. See 28 Mich. 98 ; 19 N. J. Eq. 245. 

It is an instrument for turning the water 
of a stream to the use of a mill, out it may 
not in fact have been used for that purpose 
at all, or if at all, in such a way as to affect 
the original rights of riparian owners on 
either hand. 44 N. H. 78. 

The owner of a stream not navigable may 
erect a dam across it, provided be do not 
thereby materially impair the rights of the 
proprietors above or below to the use of 
the water in its accustomed flow ; Gould, 
Waters 110, n.; 4 Mas. 401 ; 13 Johns. 212 ; 
20 id. 90 ; 9 Pick. 528; 15 Conn. 866 ; 6 Pa. 
32; 14 S. & R. 71; 8 N. H. 821 ; 127 Mass. 
534 ; 69 Me. 19; 81 Gratt. 86; 49 la. 490; 
28 Am. L. Reg. 147, n. He may even detain 
the water for the purposes of a mill, for a 
reasonable time, to the injury of an older 
mill,—the reasonableness of the detention 
in each particular case being a question for 
the jury ; 12 Pa. 248; 17 Barb. 654 ; 28 Vfc. 
459 ; 25 Conn. 321 ; 2Gray 394 ; 38^6. 248; 
64 ul 171; 99 Mass. 474; 88 Mich. 77; 58 
N. H. 552. But he must not unreasonably 
detain the water ; 6 Lnd. 324 ; and the jury 
may find the constant use of the water by 
night and a detention of it by day to be an 
unreasonable use, though there be no design 
to injure others ; 10 Cush. 867 ; see77 N. Y. 
526. Nor has such owner the right to raise 
his dam so high as to cause the str eam to 
flow back upon the land of supra-ri parian 
proprietors ; T B. A Ala. 368; IS. & §. 908; 
13IIL 201; 24N. H. 864 ; 8 Cush. 595; 19Pa. 
184; 25id. 519; 88 Me. 287 ; 590a. 288; 124 
Mass. 461. And see Back-Water. These 
rights may, of course, be modified by con* 
tract or prescription. See Watercourse. 
If there be no license or act from which a 
license will necessarily follow, a person 
erecting a dam so as to flood the land of 
another, is a trespasser and acts at his 
peril; 77 Ga. 809. 

When one side of the stream is owned 
by one person and the other by another, 
neither, without the consent of the other, 
can build a dam which extends beyond the 
«*** aqua, thread of the river, without 
committing a trespass; Cro. 269; 

Holt 499; 12 Maas. 211; 4 Mas. 897 ; AngelL 
Water©. 14, 104, 141; 69 Pa. 98. Sea Lois 


dts Bdt.g. 1, o. 8, a 1, a. 8 ; Pothier, Trait* 
du Confrat de SoeiiU , second app. 286; 
Hilher, Abr. Index ; 7 Cow. 266; 3 Watts 
B27 ; 8 BawLe 90 ; 5 Pick. 175 ; 4 Mass. 401; 
17 id. 289 ; 70 Me. 948. 

On the ground of publio policy many of 
the states have enacted statutes enabling 
persons to build dams on their own land, 
although in so doing the land of a higher 
riparian owner may do overflowed ; and in 
some cases thin permission is given although 
the party may own the land on one aide only. 
In all these instances, however, a remedy is 
provided for assessing the damages result* 
mg from such dam. See Angell, Watero. 
§§ 482, 484. 

The degree of care which a party who 
constructs a dam across a stream is bound 
to use, is in proportion to the extent of in¬ 
jury which will be likely to result to third 
persons provided it should prove insuffi¬ 
cient. It is not enough that the dam is 
sufficient to resist ordinary floods ; for if 
the stream is occasionally subject to great 
freshets, these must likewise be guarded 
against; and the measure of care required 
in such cases is that which a discreet person 
would use if the whole risk were his own ; 
5 Vt. 871; 8 Hill 581; 8 Denio 483; Ang. 
Waterc. 888 ; 107 Mass. 492 ; Washb. Easem. 
*288, *289 ; 67 lnd. 288 ; 51 Conn. 187. 

If a mill-dam be so built that it causes a 
watercourse to overflow the surrounding 
country, where it becomes stagnant ana 
unwholesome, so that the health of the 
neighborhood is sensibly impaired, such 
dam is a publio nuisance, for which its 
owner is liable to indictment; 4 Wis. 887. 
So it is an indictable nuisance to erect a dam 
so as to overflow a highway ; 4 lnd. 515 ; 6 
Mete. 433 ; see 12 R. I. 27 ; or so as to obstruct 
the navigation of a publio river ; 1 Stockt. 
754; 3 Blackf. 186; 2 lnd. 591 ; 18 Barb. 
277 ; 4 Watts 437 ; 88 Mich. 77 ; 57 Miss. 
227; 32 Gratt. 684. Bee Irrigation. 

DAMAGE. The loss caused by one per¬ 
son to another, or to his property, either 
with the design of injuring him, or with 
negligence and carelessness, or by inevi¬ 
table accident. 

He who has caused the damage is bound 
to repair it; and if he has done it malici¬ 
ously he may be compelled to pay beyond 
the actual loss. When damage occurs by 
accident without blame to any one, the loss 
is borne by the owner of the thing injured : 
as, if a horse run away with his rider, with¬ 
out any fault of the latter, and injure the 
property of another person, the injury is 
the Iosb of the owner of the thing. When 
the damage happens by the act of God, or 
inevitable accident, as by tempest, earth¬ 
quake, or other natural cause, tne loss must 
be borne by the owner. See Comyns. Dig.; 
Sedgwick; Mayne; Field, Damages; 1 
Rutherf. Inst. 899 ; see Compensation ; 
Damages; Measure op Damages. 

DAMAGE CIiBEB. The tenth part 
in the common pleas, and the twentieth 
part in the king’s bench and exchequer 
courts,of all damages beyond a certain sura, 
which was to be paid the prothonotary or 
ohief officer of the oourt in which they were 
recovered before execution could be taken 
out. At first it was a gratuity, and of un¬ 
certain proportions. Abolished by stat. 17 
Car. 1L a 0. Cowel; Termes de la Ley. 

DAMAGE i^HAflAW'P (French/auanl 
dommage , doing damage). A term usually 
applied to the injury which animals belong¬ 
ing to one person do upon the land of another, 
by feeding there, treading down his grass, 
corn, or other production of the earth. 8 
Bla. Com. 6; Co. Utt. 142, 161; Com. Dig. 


Pleader (8 M, 26). By the common law, a 
distress or animals or .things damage feasant 
is allowed. Gilb. Distr. 21 ; Poll. Torts 473, 
478. It was also allowed by the ancient 
customs of France. 11 Toullier 402 ; Mer¬ 
lin, Expert. Fourriere; 1 Fournel, Abandon. 

DAMAGED GOODS. Goods subject 
to duties, which have received some injury 
either in tbe voyage home, or while bonded 
in warehouse. 

DAMAGES. The indemnity recoverable 
by a person whp has sustained an injury, 
either in his person, property, or relative 
rights,through the act or default of another. 

The sum claimed as such indemnity by a 
plaintiff in his declaration. 

The injury or loss for which compensation 
is sought. 

Compensatory damages . Those allowed 
as a recompense for the injury actually re¬ 
ceived. 

Consequential damages. Those which, 
though directly, are not immediately, con¬ 
sequential upon the act or default com¬ 
plained of. 

Double or treble damages. See Measure 
of Damages. 

Exemplary damages . Those allowed for 
torts committed with fraud, actual malice, 
or deliberate violence or oppression, as a 
punishment to the defendant, and as a 
warning to other wrong doers. 22 S. E. Rep. 
(W. Va.) 58; Hale, Dam, 200; Measure 
of Damages. 

General damages. Those which neces¬ 
sarily and by implication of law result from 
the act or default complained of. 

Liquidated damages. See Measure OF 
Damages. 

Nominal damages. See Measure of 
Damages. 

Punitive damages. See Measure of 
Damages. 

Special damages. Such as arise directly, 
but not necessarily or by implication of law, 
from the act or default complained of. 


These are either super added to general damages, 
arising from an act Injurious in Itself, as when some 
particular loos arises from the uttering of slanderous 
words, actionable In themselves, or are such as arise 
from an act indifferent and not actionable In itself. 


but Injurious only in its consequences, as when the 
words become actionable only by reason of special 
damag e ensuing. 


Unliquidated damages. See Measure of 
Damages. 

Vindictive damages. See Measure of 
Damaoer 


In modern law, the term damages Is not used In a 
legal sense to Include the costs ofthesuit; though it 
was formerly so used. Co. LltL 067 a ; Dougl. fol. 

The various rlssnra of damages here given are 
those commonly found In the text-books and in the 
decisions of courts of common law. Other terms 
are of occasional use (as resu Hina, to denote con¬ 
sequential damages), hut are easily recognizable as 
belonging to some one of the above divisions. The 
question whether damages are to be limited to an 
allowance compensatory merely in its nature and 
extent, or whether they may be assessed as a punish¬ 
ment upon a wrong-doer In certain cases for the in¬ 
jury indicted by him upon the plaintiff, received 
much attention from the courts and was very fully 
and vigorously discussed by Greenleaf ana Sedg¬ 
wick, the latter of whom, though supporting the doc¬ 
trine admitted that it was exceptional and anoma¬ 
lous and oould not be logically supported ; Sedgw. 
Dam. { 858. He attributes the origin of the principle 
to the rule making juries the judges of the dam¬ 
ages ; id. g 854. In cases of aggravated wrong there 
were large verdicts and the courts were powerless, 
although the early cases consisted mainly of setting 
them aside. Originating In the unrestrained expres¬ 
sions of judges lo justifying verdicts, there grew up 
this doctrine of exemplary damages characterized 
as “ a sort of hybrid between a display of ethical 
Indignation, and the imposition of a criminal fine. 1 ' 
The current of authorities set strongly (in numbers, 
at least) In favor of allowing punitive damages : IS 
How. 863, and that rule of decision has prevailed in 
most of the states, though in some it Is repudiated 
entirely: 53 Mich. 280: 114 Mass. 618 ; 11 Colo. 845; 
11 Nev. 961 ; 66 N. H. 456 ; and In others the doctrine la 
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also denied but exemplary damages were permitted 
on the ground tlmt they were compensatory merely 
for mental suffering ; II Nev. $50; 1 M'm 27. This 
rule prevailed in West Virginia ; 31 W. Va. 220. 450 ; 
but was recently overruled ; 2 2 S. E. Rep. (W. Va.) 
66. The Argument against such damages was based 
on the object ion that it admits of the inflictloD of pe¬ 
cuniary punishment to an almost unlimited extent 
by an irresponsible Jury, a view which Is theoreti¬ 
cally more obnoxious (supposing that there is no 
practical difference) than that which considers 
damages merely as a compensation, of the just 
amountof which the jury may well be held to be 
proper judges. It also seemed to savor somewhat 
of judical legislation in a criminal department to ex¬ 
tend such damages beyond those cases where an in¬ 
jury is committed to the feelings of an innocent 
plaintiff. See 2 Greenl. Ev. § 253 ; 2 Sedgw. Dam. 
§23; 1 Kent ittO; 01 U. S. 4W; Hale, Dam. 200; 
Measure or Damac.es 

It is, perhaps, hardly necessary to add tha^direef 
Is here used in opposition to remote , and immediate 
to consequential. INTERVENING DaM \GES. 

In Pleading. In personal and mixed 
actions (but not in penal actions, for obvious 
reasons), the declaration must allege, in con- 
elusion, that the injury is to the damage of 
the plaintiff, and must specify the amount 
of damages; Com. Dig. Header (C,84) ; 10 
Co. 116 b. 

In personal actions there is a distinction 
between actions that sound in damages and 
those tliat do not; but in either of these 
cases it is equally the practice to lay dam¬ 
ages. There is, however, this difference : 
that, in the former case, damages are the 
main object of the suit, and are, therefore, 
always laid high enough to cover the whole 
demand; but in the latter, the liquidated 
debt, or the chattel demanded, being the 
main object, damages are claimed in re¬ 
spect of the detention only of such debt or 
chattel, and are, therefore, usually laid at 
a small sum. The plaintiff cannot recover 
greater damages than he has laid in the 
conclusion of his declaration : Cora. Dig. 
Pleader (C. 84); 10 Co. 117 a, 6; Viner, Abr. 
Damages (JcL) ; 1 Bulstr. 49 ; 2 W. Bla. 
1300; i7 Johns, ill; 4Denio3U; 8Humphr. 
530 ; 1 la. 836 ; 2 Dutch. 60. Where the 
jury returns a verdict for larger damages 
than are alleged or proved, it should be set 
aside ; 66 Tex. 133. 

In real actions no damages are to be laid, 
because in these the demand is specially for 
the land withheld, and damages are in no 
degree the object of the suit; Steph. PI. 
426 ; 1 Chit. PI. 397^100. 

General damages need not be averred in 
the declaration ; nor need any specific proof 
of damages be given to enable the plain¬ 
tiff to recover. The legal presumption of 
injury in cases where it arises is sufficient 
to maintain the action. Whether special 
damage be the gist of the action, or only 
collateral thereto, it must be particularly 
stated in the declaration, as tne plaintiff 
will not otherwise be permitted to go into 
evidence of it at the trial, because the de¬ 
fendant cannot also be prepared to answer 
it. See 2 Sedgw. Dam. 606 ; 4 Q. B. 493 ; 
11 Price 19 ; 7 C. A P. 804; 22 Pa. 471; 32 
Me. 379 ; 23 N. H. 83 , 21 Wend. 144; 4 
Cush. 104, 408 ; 121 Mass. 393 ; 38 Cal. 689 ; 
43 Conn. 662 ; 64 Vt. 442 ; 92 Mich. 804 ; 6 
Wall. 578 ; 42 Ala. 176. 

In Practice. To constitute a right to 
recover damages, the party claiming dam¬ 
ages must have sustained a loss ; the party 
against whom they are claimed must be 
chargeable with a wrong; the loss must be 
the natural and proximate consequence of 
the wrong. 

There is no right to damages, properly so 
called, where there is no loss. A sum in 
which a wrong-doer is mulcted simply as 
punishment for his wrong, and irrespective 
of any loss caused thereby, is a “ fine/* or 
a “ penalty,” rather than damages. Dam¬ 
ages are based on the idea of a loss to be 
compensated, a damage to be made good ; 
11 Johns. 186 ; 2 Tex. 400 ; 11 Pick. 527 ; 15 
Ohio 726 ; 8Sumn. 192; 4 Mass. 115 ; 91 Pa. 
302; 104 Maas. 353; ICQ. B. D.013. See 142 
N. Y. 391 ; Hale, Dam. 3. This loss, how¬ 
ever, need not always be distinct and defi¬ 
nite, capable of exact description or of 
measurement in dollars and cents. A suf¬ 
ficient loss to sustain an action may appear 
from the mere nature of the case itself. 
The law in many cases presumes a loss where 
a wilful wrong is proved; and thus also 
damages are awarded for injured feelings, 


bodily pain, grief of mind, injury to repu¬ 
tation, and for other sufferings which it 
would be impossible to make subjects of 
exact proof and computation in respect to 
the amount of the loss sustained ; 2 Day 
259; 8 H. A M’H. 510 ; 5 Ired. 545 ; 2 
Humphr. 140 ; 15 Conn. 267 ; 8 B. Monr. 
432; 94 Mich. 119; 112 N. C. 323 ; 39 HI. 
App. 495 ; 82 Tex. 83. The rule is not that 
a loss must be proved by evidence, but that 
one must appear, either by evidence or by 
presumption, founded on the nature of the 
case. 

There is no right to damages where there 
is no wrong. It is not necessary that there 
should be a tort, strictly so called,—a wilful 
wrong, an act involving moral guilt. The 
wrong may be either a wilful, malicious in¬ 
jury, as in the case of assault and battery, 
libel, and the like, or one committed through 
mere motives of interest, as in many cases 
of conversion of goods, trespasses on land, 
etc.; or it may consist in a mere neglect to 
discharge a duty with suitable skill or fidel¬ 
ity, as where a surgeon is held liable for 
malpractice, a sheriff for the escape of his 

f >risoner, or a carrier for the neglect to de- 
iver goods ; or a simple breach of contract, 
as in case of refusal to deliver goods sold, 
or to perform services under an agreement; 
or it may be a wrong of another person for 
whose act or default a legal liability exists, 
as where a master is held liable for an in¬ 
jury done by his servant or apprentice, or 
a railroad company for an acciaent result¬ 
ing from the negligence of its engineer. 
But there must be something which the law 
recognizes as a wrong, some breach of a 
legal duty, some violation of a legal right, 
some default or neglect, some failure in 
responsibility, sustained by the party claim¬ 
ing damages. For the sufferer by accident 
orhy the innocent or rightful acts of an¬ 
other cannot claim indemnity for his misfor¬ 
tune. It is called damnum absque injuria, 
—a loss without a wrong, for which the 
law gives no remedy ; Poll. Torts 22, 175; 
15 Ohio 659 ; 11 Pick. 527 ; 11 M. A W. 755 : 
10 Mete. 371; 51 N. Y. 476 ; 38 N. J. L. 339 ; 
63 N. H. 442 ; 60 Me. 175; 50 Barb. 316 ; 42 
Md. 119. See 106 Mass. 194; L. R. 3 H. L. 
330; 45 La. Ann. 1858; 140 N. Y. 267. 

The obligation violated must also be one 
owed to the plaintiff . The neglect of a duty 
which the plaintiff had no legal right to 
enforce gives no claim to damages. Thus, 
where the postmaster of Rochester, New 
York, was required by law to publish lists of 
letters uncalled for in the newspaper having 
the largest circulation, and the proprietors 
of tlie “ Rochester Daily Democrat "claimed 
to have the largest circulation and to be en¬ 
titled to the advertising, but the postmaster 
refused to give it to them, it was held that 
no action would lie against him for loss of 
the profits of the advertising. The duty to 
publish in the paper having the largest cir¬ 
culation was not a duty owed to the pub¬ 
lisher of that paper. It was imposed upon 
the postmaster not for the benefit of pub¬ 
lishers of newspapers, but for the advan¬ 
tage of persons to whom letters were ad¬ 
dressed ; and they alono had a legal interest 
to enforce it; 11 Barb. 185. See also, 17 
Wend. 554 ; 11 Pick. 526. 

Whether when the law gives judgment 
on a contract to pay money— e. g. on a pro¬ 
missory note—this is to be regarded as en¬ 
forcing performance of the promise, or as 
awarding damages for the breach of it, is 
a question on which jurisconsultshnvedif- 
fered. Regarded in the latter point of 
view, the default of payment is the wrong 
on which the award of damages is predi¬ 
cated. 

The loss must be the natural and proxi ¬ 
mate consequence of the wrong ; 2 Greenl. 
Ev. £ 256 ; 2 Sedgw. Dam. 362 ; Field, Dam. 
42 ; liale, Dam. 4. Or, as others have ex¬ 
pressed the idea, it must be the “ direct and 
necessary/’ or “legal and natural,” conse¬ 
quence. It must not be “remote” or “con¬ 
sequential.” The loss must be the natural 
consequence. Every man is expected—and 
may justly be—to foresee the usual and nat¬ 
ural consequences of his acts, and for these 
he may justly be held accountable; but not 
for consequences tlmt could not liave been 


foreseen ; 17 Pick. 73; 3 Tex. 324 ; 13 Ala. 
N. s. 4D0 ; 28 Me. 3G1 : 2 Wis. 427 ; 1 Sneed 
515; 4 Blackf. 277; 0 Q. B. 928; G3 Hun 
6-24 ; 03 Conn. 503; 134 N. Y. 471. See 152 
Pa. 390, 394; 39 Fed. Rep. 440. It must 
also be the proximo te consequence. Vague 
and indefinite results, remote and conse¬ 
quential, and thus uncertain, are not em¬ 
braced in the compensation given by dam¬ 
ages. It cannot be certainly known that 
they are attributable to the wrong, or whe¬ 
ther they are not rather connected with 
other causes ; 4 Jones, N. C. 103 ; 1 Sm. L. 
Cas. 302. See 64 Ilun 200; G9 uZ. 202; 98 
Cal. 45 ; 9 C. C. App. 134. 

In cases of tort the rule has been thus 
stated: “The question is not what cause 
was nearest in time or place to the catas¬ 
trophe. This is not the meaning of the 
maxim causa proxima non remota spec t a- 
tur. The proximate cause is the efficient 
cause, the one that sets the other causes in 
operation. The causes that are merely in¬ 
cidental, or instruments of a superior or 
controlling agency, are not the proximate 
causes, and the responsible ones, though 
they may be nearer in time to the result. 
It is only when the causes are independent 
of each other that the nearest is, of course, 
to be charged with the disaster ; ” 95 U. 8. 
117. See Causa Proxima non Remota 
Spectator. 

“ The true inquiry is, whether the injury 
sustained was 6uch as, according to com¬ 
mon experience and the usual course of 
events, might reasonably be anticipated ; ” 
118 Mass. 131. See L. R. 10 Q. 13. Ill ; 4 
Col. 344; s. C. 34 Am. Rep. 89, and note ; 5 
Ind. App. 444. 

The foregoing are the general principles 
on wliich the right to recover damages is 
based. Many qualifying rules have been 
established, of which the following are 
among the more important instances. In 
an action for damages for an injury caused 
by negligence, the plaintiff must himself 
appear to have been free from fault; for if 
his own negligence in any degree contri¬ 
buted directly to produce the injury, he 
can recover nothing. The law wiil not at 
tempt to apportion the loss according to 
the different degrees of negligence of the 
two parties; 1 C. A P. 181 ; 11 East GO ; 7 
Me. 51 ; 1 la. 407 ; 17 Pick. 284 ; 3 Barb. 49; 
14 Ohio 3G4 ; 3 La. Ann. 441; 00 Mich. 403 ; 
though this rule has in some cases been re¬ 
laxed in favor of the plaintiff ; L. R. 1 Ap. 
Ca. 754 ; e. g., if the injury would liave oc¬ 
curred although the plaintiff had been free 
from negligence ; 5 C. B. N. S. 585 ; 35 lnd. 
4G3 : 52 Mo. 434; 45 Vt. 72 ; or if the injury 
is wilful; 67 Ala. 538 ; 95 Ind. 263 ; 139111. 
596. See Neolioence. There is no right 
of action by an individual for damages sus¬ 
tained from a publio nuisance, so far as he 
only shares the common injury inflicted on 
the community ; 6 Co. 72. For any special 
loss occurred by himself alone, lie may re¬ 
cover; 4 Maule A S. 101 ; 2 Bingli. 203 ; 1 
Bingh. N. c. 222; -2 id. 281 ; 3 Hill, N. Y. 612; 
22 Vt. 114; 7 Mete. 270; 1 Pa. 809 ; 17 Conn. 
372; but in so far as the whole neighbor¬ 
hood suffer together, resort must be had to 
the public remedy; 7 Q. B. 339< 7 Mete. 
270; 1 Bibb 293. Judicial officers are not 
liable in damages for erroneous decisions. 

Where the wrong committed by the de¬ 
fendant amounted to a felony, the English 
rule was that the private remedy by action 
was stayed till conviction for the felony 
was had. This was in order to stimulate 
the exertions of private persons injured by 
the commission of crimes to bring offenders 
to justice. This rule Iras, however, been 
changed in some of the United States. 
Thus, in New York it is enacted that when 
the violation of a right admits of both a 
civil and criminal remedy, one is not merged 
in the other. And see 15 Mass. 33G ; 2 Stor. 
59 ; Ware 78. A criminal prosecution 
and conviction for an assault and battery 
is not a bar to the recovery of punitive 
damages in a civil action for the same of¬ 
fence ; but it may he shown in mitigation 
of damages; 151 Pa. 634; but see 64 Vt. 
593. When a servant is injured through 
the negligence of a fellow-servant employed 
in the same enterprise oT avocation, the 
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common cm plover is not liAble for damages. 
The wrvant, in engaging, takes the rWk of 
injurr from the negligence of liis fellow- 
eervante • McKinn. Fellow-Serv. 18; 4 Mete. 
Mass. 49: 6 La. An. 495 : 23 Pa, 384; 5 N. 
Y. 493 ; 13 Go. 349 ; 15 III. 550 ; 3 Ohio St. 
201 ; 5 Each. 343. But this rule does not 
exonerate the master from liability for neg¬ 
ligence of a servant in a different employ¬ 
ment. See Master and Servant. By the 
common law, no action was maintainable to 
recover damages for the death of a human 
being ; 1 Oomph. 493 ; 1 Cush. 475 ; 6flTex. 
193. But in England, by the 9 & 10 Viet. c. 
93. known as Lord Campbell s Act, it has 
been provided that whenever the death of a 
person shall be caused bv a wrongful act 
which would, if death haa not ensued, have 
entitled the party injured to maintain an 
action, the party offending shall be liable 
notwithstanding the death. Similar stat¬ 
utes have been passed in several of the 
United States, See 15 N. Y. 432; 18 Mo. 
163; 97 id. 253; IS Q. B. 93; 77 Ga. 303; 
39 Fed. Rep. 18. 

Ercessi tv or inadequate damages. Even 
in that large class of cases in which there is 
no fixed measure of damages, but they are 
left to the discretion of the jury, the court 
has a certain power to review the verdict, 
and to set it aside if the damages awarded 
are grossly excessive or unreasonably inad¬ 
equate. The rule is, however, that a verdict 
will not be set aside for exoesaive damages 
unless the amount is so large as to satisfy 
the court that the jury have been misled by 
passion, prejudice, ignorance, or partiality ; 
Field, Dam. 683 ; 19 Barb. 461; 9 Cush. 228; 
16 B. Monr, 577 ; 22 Conn. 74 ; 27 Miss. 68 ; 
10 Ga. 37; 6 Rich. 419; 1 Cal. 33, 863; tl 
Gratt. 697 ; 2 Misc. Rep. 303; 69 Hun 346 ; 
52 Fed. Rep. 87 ; 74 Ind. 520 ; 8 id. 165 ; 76 
X. Y. 594 ; 85 Tenn. 400. But this power is 
very sparingly used ; and cases are numer- 
ous'in which the courts have ex pressed them¬ 
selves dissatisfied with the verdict, but have 
refused to interfere, on the ground that the 
case did not come within this rule. See 8 
Abb. Pr. 104 ; 22 Barb. 87; 20 Mo. 272; 15 
Ark. 345; 0 Tex. 853 ; 16 Ill. 405 ; 2 Stor. 
661: 1 Zabr. 183; 5 Mas. 197 ; 85 Wis. 102; 
58 Minn. 341. 

As a general role, in actions of tort the 
court will not grant a new trial on the 
ground of the smallness of damages; 12 
Mod. 150 ; 2 Stra. 940; 24 E. L. & Eq. 406; 
23 Conn. 74. But they have the power to 
do so in a proper case; and in a few in¬ 
stances in which the jury have given no 
redress at all, when some was clearly due, 
the verdict h<is been set aside ; 1 -Col. 450 ; 

2 E. D. Sm. 349 ; 4 Q. B. 917. 

An important case sustaining this view 
is reported in 5 Q. B. D. 78 ; s. c. 21 Alb, 
L. J. 63 ; there two verdicts of £7,000 and 
£10,000, respectively, were successively set 
aside, as inadequate. 

In the cases in which there is a fixed legal 
rule regulating the measure of damages, it 
must be stated to the jury by the presiding 
judge upon the trial. His failure to state 
it correctly is ground of exception ; and if 
the jury disregard the instructions of the 
court on the subject, their verdict may be 
set aside. In so far, however, as the ver¬ 
dict is an honest determination of questions 
of fact properly within their province, it 
will not, in general, be disturbed. Sedgw. 
Dam. 604. See Consequential Damages ; 
Measure of Damages. Consult Greenl.Ev.; 
Wood's Mayne ; Field ; Harris; Smith; Suth¬ 
erland ; T. Sedgwick and D. H. Sedgwick, 
Damages. 

DAMAGES BY ELEMENTS. See 

Elements. 

D AME . The legal title of the wife or 
widow of a knight or baronet. R. A L. 
Diet. 

DAMNA (Lat damnum). Damages, 
both inclusive and exclusive of costs. 

DAM WAT US. In Old English Law. 

Condemned ; prohibited by law; unlawful. 
Damnatus conus , an unlawful connection. 
Black, L. Diet. 

DAMNATUS COITUS. See Dam- 

NATUS. 


DAHNI INJURLB ACTIO (Lat.). 
In Civil Law. An action for the dam Age 
done by one who intentionally injured the 
beast of another. Calvinua, Lex. 

DAHNOSA HA3BEDITAS. A name 
given by Lord Kenyon to that species of 
property of a bankrupt which, so far from 
being valuable, would be a charge to the 
creditors: for example, a term of years 
where the rent would exceed the revenue. 

The assignees are not bound to take such 
property; out they must make their elec¬ 
tion, and having once entered into posses¬ 
sion they cannot afterwards abandon the 
property ; 7 East 843 ; 8 Campb. 840. 

See Haereditas Damnosa. 

DAMNUM (Lat.). That which is taken 
away ; loss; damage ; legal hurt or harm. 
Anderson, L. Diet. 

DAMNUM ABSQUE INJUBIA 

(Lat- injury without wrong). A wrong 
done to a man for which the law provides 
no remedy. Broom, Max. 1, 

Injuria is here to be taken In the sense of legal 
injury • and where no malice exists, there are many 
cases of wrong or suffering Inflicted upon a man for 
which the law gives no remedy ; 2 La. Raym. 696 ; 
11 M. & W. 7M ; 11 Pick. 587. Thus, If the owner of 
property, in the prudent exercise of his own right 
of dominion, does acts which cause loss to another. 
It Is damnum absque injuria ; 2 Barb. 106: 10 Mete. 
371 ; 83 Pa. 144 ; see 118 id. 126 ; 10 M. & W. 109. A 
railroad company which exercises due care In blast¬ 
ing on Its own land, In order to lay Its tracks, is not 
liable for Injury to adjoining propertyarising merely 
from the Incidental jarring; 140 N. Y. 287. 

So, too. acts of public agents within the scope of 
their authority, if they cause damage, cause simply 
damnum absque injuria ; Sedgw. Dam. 29, 111; B 
W. & 8. 85 ; 1 Pick. 418 : 28 id. & 30; 2 B. £ Aid. 646 ; 
1 Gale & D. 689: 4 Rawle 0 ; 2 Hill N. Y. 406 : 14 Pa. 
214; fi Conn. 436; 4 N. Y. 196; 28 Vt. 49 ; 1C® U. 8. 
896; 119 id. 284 ; 188 Maas. 489 ; 71 Me. 171. See 2 
Zabr. 248; 1 Smith, Lead. Caa. 244 ; and Weeks on 
Doc. of Dam. Abs. InJ. 

Tbe state. In locating Its public levees, acts In the 
exercise of Its police powers, and private Injury re¬ 
sulting therefrom Is damnum absque injuria : 45 
Ls. Ann. 1868. 

DAMNUM FATALE. In Civil Law. 

Damages caused by a fortuitous event or 
inevitable accident; damages arising from 
the act of God. 

Among these were included losses by ship¬ 
wreck, lightning, or other casualty ; also 
losses by pirates, or by vis major , by fire, 
robbery, and burglary; but theft was not 
numbered among these casualties. In gen¬ 
eral, bailees are not liable for such damages; 
Story, Bailm. 471. 

DAMNUM INFECTUM (Lat). 
Damage not yet done ; apprehended damage. 

DAMP. See Black Damp. 

DANEGELT. A tax or tribute imposed 
upon the English when the Danes got a 
footing in their island. 

DANELAGE. The laws of the Danes 
which obtained in the eastern counties and 
part of the midland counties of England in 
the eleventh century. 1 Bla. Com. 05. 

DANGER. See Immediate, Danger. 

DANGEROUS. Sec Palpaiily Dan-, 
gbrous. 

DANGEROUS DRUGS ACT. See 

Opium. 

DANGEROUS INSTRUMENTAL¬ 
ITY. The rule of “dangerous instrumen¬ 
tality" requires the master to exercise a 
proper degree of care to guard, control, and 
protect dangerous instrumentalities owned 
or operated by him, and to respond in 
damages for an injury incurred by the im¬ 
proper use of such an instrumentality by a 
servant, though not then engaged in the 

§ erfonnance of his duties. 163 Ky. 770, 174 
. W. 791. 

DANGEROUS WEAPON. Ono dan¬ 
gerous to life. This must often depend upon 
the manner of using it, and the question 
should go to the jury. A distinction is made 
between a dangerous and a deadly weapon; 
2 Curt. 241. A jackknife may be a danger¬ 
ous weapon in fact, but whether it was such 
as matter of law was not decided; 119 
Mass. 342. A heavy oak stick, three feet 
long and an inch thick, is a dangerous 


weapon but not a “ deadly " weapon in the 
sense that from the use of it alone an attack 
would be as matter of law an aggravated 
assault under a Texas statute ; 23 Tex. 679. 
See Arms ; Concealed Weapons. See 
Weapon. 

DANGERS OF THE RIVER. In a 

bill of lading this term means only the 
natural accidents incident to river naviga¬ 
tion, and does not embrace such as may be 
avoided by the exercise of that skill, judg¬ 
ment, ana foresight which are demanded 
from persons in a particular occupation. 
85 Mo. 213. See 17 Fed. Rep. 478. 

DANGERS OP THE SEA. See 
Perils of the Sea. 

DAPIFER. In old European law, 

a steward, either of a King or lord ; & senes¬ 
chal, Originally, a domestic who waited 
on the tabic. Burrill; Spelman. 

DARREIN (Ft. dernier). Last. Dar¬ 
rein continuance , last continuance. See 
Puis Darrein Continuance ; Continu¬ 
ance. 

DARREIN PRESENTMENT. See 

Assize of Darrein Presentment. 

DARREIN SEISIN (L. Ft. last seisin). 
A plea which lay in some cases for the ten¬ 
ant in a writ of right. 8 Mete. Mass. 184 ; 
Jackson, Real Act. 285. See 1 Roscoe, Real 
Act. 206; 2 Prest. Abetr. 845. 

DATE. The designation or indication 
in an instrument of writing of the time and 
place when and where it was made. 

The word “date" is used frequently to 
designate the actual time when an event 
takes place, but, as applied to written instru¬ 
ments, its primary signification is the time 
specified therein. Indeed this is the meaning 
which its derivation ( dalus —given) most 
naturally suggests. 263 U. S. 174. 

“The primary signification of the word 
dale, is not time in the abstract, nor time 
taken absolutely, but, as its derivation 
plainly indicates, time given or specified, 
t : me in some way ascertained ana fixed ; 
this is the sense in which the word is com¬ 
monly used. When we speak of the date of 
a deed, we do not mean the time when it 
was actually executed, but the time of its 
execution, as given or stated in the deed 
itself. The date of an item, or of a charge 
in a book account, is not necessarily the 
time when the article charged was, in fact, 
furnished, but simply the time given or set 
down in the account, in connection with such 
charge." Id., 32 N. J. 515-516. 

When the place Is mentioned In the date of a deed, 
the law Intends, unless tbe contrary appear, that it 
was executed at the place of the date ; Plowd. 7 b. 
The word Ls derived from the Latin datum (given) ; 
because when the instruments were In Latin the 
form ran d*tpm, etc. (given the-day of, etc.). 

A date is necessary to the validity of 
policies of insurance ; but where there are 
separate underwriters, each sets down the 
date of his own signing, as this constitutes 
a separate contract; Marsh. Ins. 330; 2 
Pars. Marit. Law 27. Written instruments 
generally take effect from the day of their 
date, but the actual date of execution mav 
be shown, though different from that which. 
the instrument bears ; and it is said that 
the date is not of the essence of a contract, 
but is essential to the identity of the writ¬ 
ing by which it is to be proved ; 2 Greenl. 
Ev. §§ 12, 489, n.; Tayl. Ev. 186; 4 Cush. 
403 ; 8 Wend. 233 ; 31 Me. 243 ; 82 N. J. L. 
513 ; 70 Pa. 387 ; 91 id. 17; 17 E. L. <&Eq. 548; 
3 Greenl. Cruise, Dig. 618, n. See 100 JQL 
573 ; 19 L. J. Q. B. 435. And if the written 
date is an impossible one, the time of de¬ 
livery must be shown ; Shepp. Touchst. 72 ; 
Cruise, Dig. c. 2, s. 61. 

A date in a note or bill is required only 
for the purpose of fixing the time of pay¬ 
ment. If the time of payment is otherwise 
indicated, no date is necessary; 1 Ames. 
Bills and Notes 145, citing 8 Wend. 478 ; 4 
Whart. 252. When a note payable at a 
fixed period after date has no aate, a holder 
may fill the date with the day of issue; ibid. 

It is usually presumed that a deed was de- 
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liverfcd on the day of its date ; but proof of 
the date of delivery must be given if the cir¬ 
cumstances were such that collusion might 
be practised; Stepli. Die. Ev. 138: 77 Va. 
92 ; 33 Qratt. 497 ; 112 Mo. 1. See 0 Bine. 
296; 34 N. J. L. 93 ; 18 Me. 190. But this 
presumption does not hold in respect to 
deeds in fee, unattested and unacknowl¬ 
edged ; 31 Barb. 155. Parol evidence is 
admissible to show that the date stated in 
the in testimonium clause of a mortgage 
deed of personal property is not its true 
date ; 130 Mass. 355 ; 134 id. 52. There is a 
presumption as to a note that it was deliv¬ 
ered on the day of its date ; 107 Mass. 439. 

In general, it is sufficient to insert the 
day, month, and year; but in recording 
deeds, and other recordable instruments, in 
Pennsylvania, in noting the receipt of a fi. 
fa or other writ of execution, the hour of 
reception must be given ; 44 Pa. 438. 

Where a date is given, both as a day of the week 
and a day of the month, and the two are inconsist¬ 
ent, the aay of the month governs. Walk. 27. 

In public documents, it is usual to give 
not only the day, the month, and tho year 
of our Lord, but also the year of the United 
States, when issued by authority of the 
general government, or of the common¬ 
wealth, when issued under its authority. 

See, generally, Bacon, Abr. Obligatioiis; 
Com. Dig. Fait (B, 3) ; Cruise, Dig. tit. 32, 
c. 21, § 1 ; 1 Burr. 60 ; Dane, Abr. index. 

DATION*. In Civil Law. The act of 
giving something. It differs from donat ion, 
which is a gift; dation, on the contrary, is 
giving something without any liberality ; 
as, the giving of an office. 

DATION* EN PAIEMENT. In Civil 
Law. A giving by the debtor and receipt 
by the creditor of something in payment of 
a debt instead of a sum of money. 

It Is somewhat like the accord and satisfaction of 
the common law. IS Toullier, n. 45 : Fothier, I -ente, 
□ . 001. Dation eu paiement resembles in some re¬ 
spects the contract of sale ; dare in aolututn eat 
ouo9L vendere. There is, however, a very marked 
difference between a sale and naution en paiement. 
First. The contract of sale is complete by the mere 
agreement of the parties : the dation en paiement 
requires a -delivery of tne thing given. .Second, 
When the debtor pays a certain sum which he sup¬ 
posed he was owing, and he discovers he did not owe 
so much, he may recover back the excess ; not so 
when property other than money has been given in 
payment. Third. He who has in good faith sold a 
thing of which he believed himself to be the ow ner, 
is qot precisely required to transfer the property of 
it to tne buyer ; and while he is not troubled in the 
possession of the thing, he cannot pretend that the 
seller has not fulfilled^his obligations. On the con¬ 
trary, the datum en paiement Is good only when the 
debtor transfers to the creditor the property in the 
thing which he has agrbed to take tn payment; and 
If the thin^ thus delivered be the property of an¬ 
other, it will not Operate as a payment. Pothier, 
Vente, nn. 002, 60S, 601. See 1 Low. C. 68; 48 La. 
Ann. 962. 

DATIVE . A word derived from the Ro¬ 
man law, signifying “appointed by public 
authority.” Thus, in Scotland, an executor- 
dative is an executor appointed by a court 
of justice, corresponding to an English 
administrator. Mozley & W. Diet. 

DATUM (L. Lat.). In old ‘convey¬ 
ancing. Given ; dated. 

DAUGHTER. A female child; an 
immediate female descendant. 

DAUGHTER-IN-LAW. The wife of 

one's son. 


DAT. The space of time which elapses 
while the earth makes a complete revolu¬ 
tion on its axis. 

A portion of such space of time which, 
by usage or law, has come to be considered 
as the whole for some particular purpose. 

The spaoe of time which elapses between 
two successive midnights. 2 Bla. Com. 141. 

That portion ef such space of time during 
which tne sun is shining. 


Generally, Id legal sign 1 fleatloo, the term Included 
the time elapsing from one midnight to the succeed¬ 
ing one ; 2 Bla. Com. 141 ; HO Pa. C£2: see 66 Ind. 
689 : but it la also used to denote those hours during 
which business is ordinarily transacted (frequently 
called a business day); 6 Hill 4ST; as well as that 

E ortion of time during which the «nn is above the 
orlzon (called, sometimes, a solar day), and, In 
addition, that part of the morning or evening during 
which sufficient of its light is above for the features 
of a man to be reasonably discerned; Co. 8d Inst. 
68 ; 9 Mass. 164. Where a party Is required to take 


action within a given number of days In order to 
secure or assert a right, the day Is to consist of 
twenty-four hours, that is the popular and legal 
sense of the term ; 107 111. 081. 

By custom, the word day may be under¬ 
stood to include working-days only ; 3Esp. 
121 ; 2 C. C. App. 650. In a similar manner 
only, a certain number of hours less than 
the number during which the work actually 
continued each day. 5 Hill 437. 

Sundays and other public holidays falling within 
the number of days specified by a statute for the 
performance of an act, are often omitted from the 
computation, as not being judicial days; 1 Rob. 
(Va.) 876 ; 17 Oratt. 109; 12 Ga. 98; 46 Mo. 17; 92 
Mich. 628 ; 145 Ill. 614 ; 66 Fed. Rep. 49 ; 2 C. C. App. 
650. But see 31 Cal. 271. Where the last day of the 
9lx months within which an appeal or writ of 
error may be taken to review in tne Circuit Court 
of Appeals, the judgment or decree of a lower court, 
falls on Sunday, the appeal cannot be taken or the 
writ sued out on any subsequent day ; 4 C. C. App. 
8M. When the day of performance of contracts, 
other than instruments upon which days of grace 
are allowed, falls on Sunday, or other public holi¬ 
day, It is not counted, and tne contract may be per¬ 
formed on Monday ; 20 Wend. 205 ; 27 N. J. L. 68; 
50 Minn 808. See 1 Sandf. 664. 

The time for completing commercial contracts Is 
not limited to banking hours ; 6 La. Ann. 614. 

A day is generally, but not always, re¬ 
garded in law a-s a point of time ; and frac¬ 
tions will not be recognized ; 2 B. & Aid. 
.580 ; 20 Vt. 653 ; 11 Mass. 204 ; 150 id. 158 ; 
12 Colo. 285 ; 25 Fla. 371. And see 11 
Conn. 17; 3 Op. Att. Gen. 82 ; 11 How. Pr. 
193 ; 04 Pa. 240. See Fraction of a Day, 

It is said that there is no general rule in 
regard to including or excluding days in the 
computation of time from the day of a fact 
or act done, but that it depends upon the 
reason of the thing and the circumstances of 
the case; 9 Q. B. 141 ; 6 M. & W. 55; 15 
Mass. 193 ; 19 Conn. 376; 5 Dak. 335; 12 
Colo. 285. And see, also, 6 Co. 1 a ; Dougl, 
403 ; 4 Nev. & M. 378 ; 5 Mete. 439 ; 9 Wend. 
340; 9 N. H. 304 ; 5 Ill. 420 ; 24 Pa. 272; 
28 Atl. Rep. ^N. J.) 578. Perhaps the most 
general rule is to exclude the first day and 
include the last; 153 Pa. 405 ; 54 Mo. App. 
627; 150 Mass. 159 ; 12 A. & E. 635 ; 43 
Conn. 56; 23 Mich. 1 ; 8 Den. 12. Such is 
the rule as to negotiable paper ; 1 Dan. Neg. 
Instr. 490; 1 Pars. Bills & N. 385 ; 4 Am. 
L. Reg. N. s. 224 and note; 40 Pa. 372. 
See, generally, 2 Sharsw. Bla. Com. 141, u. 

The rule now generally followed seems to be that 
not only in mercantile contracts, but also Id wills 
and other instruments, and in the construction of 
statutes, the clay of the date, or the day of the act 
from which a future time Is to be ascertained, is to 
be excluded ; 19 Conn. 870 ; 28 Barb. 284 ; 87 Mo. 674 ; 
28 Ind. 48. 

A statutory rule for computing time does 
not apply to ascertain the day, or the last 
day, on which a thing may be done, where 
such day is expressed by its date; 53 Minn. 
209. Sec Election Day. 

DAY BOOK. In Mercantile Law. 
An account-book in which merchants and 
others make entries of their daily trans¬ 
actions. This is generally a book of original 
entries, and, as Buch, may be given in evi¬ 
dence to prove the sale and delivery of mer¬ 
chandise or of work done. 

DAT RULE. In English Practice. 

A rule or order of the court by which a 
prisoner on civil process, and not commit¬ 
ted, is enabled, in term-time, to go out of 
the prison and its rule or bounds. Tidd. 
Pr. 901. Abolished by 5 & 6 Viet. c. 22. 

DAYLIGHT. That portion of time 
before sunrise, and after sunset, which is 
accounted part of the day (as distinguished 
from night), in defining the offense of 
burglary. 4 Bl. Com. 224. 

DATS IN BANK. In English Prac¬ 
tice* Days of appearance in tne court of 
common pleas, usually called bancitm. 
They are at the distance of about a week 
from each other, and are regulated by some 
festival of the church. 

By the common law, the defendant is allowed 
three full daye In which to make his appearance in 
court, exclusive of the day of appearance or return- 
day named In the writ; 8 Bla. Com. 278. Upon hla 
appearance, time Is usually granted him for plead¬ 
ing ; and this is called giving him day, or, as it Is 
more familiarly expressed, a continuance. 8 Bla. 
Com. 816. When the suit Is ended by discontinu¬ 
ance or by judgment for the defendant, he Is dis¬ 
charged from further attendance, and Is said to go 
thereof sine die. without day. See Contthuancc. 


DAYS OP GRACE. Certain days al¬ 
lowed to the acceptor of a bill or the maker 
of a note in which to make payment, in ad¬ 
dition to the time contracted for by the bill 
or note itself. 

They are so called because formerly they 
were allowed as a matter of favor • but, the 
custom of merchants to allow such days of 
grace having grown into law, and been 
sanctioned by the courts, all bills of ex¬ 
change are by the law merchant entitled to 
days of grace as of right. The statute of 
Anne making promissory notes negotiable 
confera the same right on those instruments. 
This act has been generally adopted 
throughout the United States : and the days 
of grace allowed are three; 0 W. & S. 179 ; 
Chitty, Bills ; Byles, Bills. Bank checks 
are due on presentation and are not entitled 
to days of grace; 36 Neb. 744. In Arkansas 
a bill payable at sight is entitled to grace ; 
53 Ark. 515 ; and on “ demand ” drafts in 
Arizona, Mississippi, Nebraska, Nevada, 
New Mexico, and South Dakota, grace is 
allowed. 

The principle deducible from all the 
authorities is, that, as to every bill not pay¬ 
able on demand, the day on which payment 
is to be made to prevent dishonor is to be 
determined by adding three days of gTace, 
where the bill itself does not otherwise pro¬ 
vide, to the time of payment as fixed by 
the bill. This principle is formulated into 
a statutory provision in England in the bills 
of exchange act, 1882, 45 & 40 Viet. c. 61, 
§14; 115 U. S. 383; 1 Pet. 81. 

Where there is an established usage of 
the place where the bill is payable to de¬ 
mand payment on the fourth or other dav 
instead of tho third, the parties to it will 
be bound by such usage ; 5 How. 817 ; 9 
Wheat. 582 ; 1 Smith, Lead. Cas. 417. When 
the last day of grace happens on Sunday or 
a general holiday, as the Fourth of July. 
Christmas day, etc., the bill is due on the 
day previous, and must be presented on 
that day in order to hold the drawer and 
indorsers ; Big. Bills & N. 90 ; 7 Wend. 400 ; 
4 Dali. 127; 5 Binn. 541 ; 4 Yerg. 210; 10 
Ohio 507 ; I ALa. 295; 3 N. H. 14 ; contra, 
83 Neb. 040; unless changed by statute as 
in some states. Days of grace are, for all 
ractical purposes, a part of the time the bill 
as to run, and interest is cliarged on them ; 

2 Cow. 712 ; 14 La. Ann. 265; 1 Dan. Neg. 
Instr. 489. According to the usage and cus¬ 
tom of merchants to fix the liability of the 
indorser of negotiable paper, it should be 
protested on the last day of grace ; 86 Tex. 
299. 

In computing the days of grace allowed 
in a bond for the payment of interest, tho 
day when the interest became payable will 
not be counted ; 49 N. J. Eq. 8$5. A bill 
payable in thirty days having been drawn 
and accepted on February 11th, of a leap 
year, the last day of grace falls on March 
15th, the 29th of February being counted 
as a distinct day; 05 Ind. 582. 

Our courts always assume that the same 
number of.days are allowed in other coun¬ 
tries ; and a person claiming the benefit of 
a foreign law or usage must prove it; 13 N. 
Y. 290; 2 Vt. 129 ; 7 Gill & J. 78; 9 Pet. 
83; 4 Mete. Mass. 203. When properly 
proved, the law of the place where the bill 
or note is payable prescribes the number of 
days of grace and the manner of calculat¬ 
ing them; 1 Denio 307 ; Story, Pr. Notes 
§§ 210, 247. The tendency to adopt as laws 
local usages or o us toms has been materially 
checked; 8 N. Y, 190. By tacit consent, 
the banks in New York city have not 
claimed days of grace on bills drawn on 
them ; but the courts refused to sanction 
the custom as law or usage; 25 Wend. 678. 

According to law and usage, days of grace 
are allowed on bills payable at the places 
and in the countries following:— 

United States of America , three days, ex¬ 
cept California , Connecticut, Idaho, Illi - 
nois, Maine, Maryland , Massachusetts, 
Montana, New Jersey, New York, North 
Dakota, Ohio, Oregon, Pennsylvania, Utah, 
Vermont, Wisconsin, and tne District of 
Columbia, where no grace is allowed on 
time paper although in some of them 
three days are given on sight drafts. 
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Great Britain and Ireland, and Australia^ 
three dam 

Franc*, none, protest one day after due 
date (Bordeaux, formerly ten days). 

Germany, none, protest within two work¬ 
ing days alter due date (in Berlin, Altona, 
Bremen, JVanJt/orf. and Hambtify, a differ¬ 
ent usage formerly prevailed, but not as to 
the last, within recent yearn). 

Spain, none, protest within one day (in 
Coat* it was formerly different). 

Russia, ten days (but banks do not usu¬ 
ally avail themselves of it) ; protest last 
day of grace. 

Austria, Belgium, Denmark, Italy, Bice-. 
den , Switzerland, none, protest up to second 
dav After due dAte. 

hoUand, Portugal, Turkey, Poland, In¬ 
dia, Japan , Argentine, Mexico, none, pro¬ 
test one day after due date. 

Brazil, none, protest on due date. 

China, under consular jurisdiction. 

The information as to foreign countries 
has been compiled for this work by the sec¬ 
retary of the London Institute of Bankers. 
As to the cities named, special inquiry is 
advised, when necessary. 

Bankers’ checks and demand notes or 
bills are payable on demand without grace. 
See 12 Am. L. Reg. n. s. 8 ; 80 Neb. 744. 

DAYS OF THE WEEK. The courts 
will always take judicial notice of the days 
of the week ; for example, when a writ of 
inquiry was stated in the pleadings to have 
been executed on the fifteenth of June, and 
upon an examination it was found to be 
Sunday, the proceeding was held to be de¬ 
fective ; Fortesc. $73; Stra. 887. 

DAYSMAN. An arbitrator, umpire, or 
elected judge. Cow el. 

DAY WERE. As much arable land as 
could be ploughed in one day’s work. 
Cowel. 

DE (Lat.) and (L. Lat.). Of; about, 
concerning, respecting. 

DE ADMENSURATIONE. Of ad¬ 
measurement. 

Used of the writ of admeasurement of dower, 
which lies where the widow h«w had more dower 
assigned to her than she is entitled to. It is said by 
some to Ue where either an infant heir or his guard¬ 
ian made such assignment at suit of the infant heir 
whose rights are thus prejudiced. 8 Bla, Com. 186 ; 
Fitxh. N. B. 848. It seems, however, that an assign¬ 
ment by a guardian binds the Infant heir, and that 
after such assignment the heir cannot have bis writ 
of admeasurement; 2 Ind. 888; 1 Pick. 814; 87 Ue. 
808; 1 Waahb. R. P. 226. 

Used also of the writ of admeasurement of pas¬ 
ture, which lies where the quantity of common due 
each one of several having rights thereto, has not 
been ascertained ; 8 Bla. Com. 88. Bee tnwinm»«. 
rarr or Down. 

DE A2TATE PROBANDA (Lat. for 
proving age). A writ which lay to summon 
a jury for the purpose of determining the 
age of the heir of a tenant in capite who 
claimed his estate as being of lull age. 
Fitxh. N. B. 257. 

DE ALLOCATIONS FACEENDA 

(Lat. for making allowance). A writ to 
allow the oolleotora of customs, and other 
such officers having charge of the king’s 
mousy, for sums disbursed by them. 

It was directed to the treasurer and barons 
of the exchequer. 

DE ALTO BT BASSO. Of high and 
low. A phrase anciently used to denote 
the absolute submission of all differences 
to arbitration. Cowel. 


some order of religion, leaves his order and 
departs from his house and wanders in the 
country. Fitxh. N. B. 288; Tomes de la 
Ley, Apostata Capiendo. 

DE ARBITRATIONS FACTA (Lat. 
of arbitration had). A writ formerly used 
when an action was brought for a cause 
which had been settled Dy arbitration. 
Watson, Arb. 256, 

DB ASSISA FROROGANDA (Lat. 
for proroguing assize). A writ to put off an 
issuing to the justices where one of 
the parties is engaged in the service of the 
king. 

DB ATTOBNATO RECIPIENDO 

(Lat. for reoeivingan attorney). A Writ to 
compel the judges to receive an attorney 
and admit him for the party. Fitzh. N. B. 
156 b. 

DE AVERIIS CAPTIS IN WITH¬ 
ERNAM (Lat. for cattle taken in wither¬ 
nam). A writ which lies to take other 
cattle of the defendant where he has taken 
and carried away cattle of the plaintiff out 
of the country, so that they cannot be 
reached by replevin. Termes de la Ley ; 8 
Bla. Com. 149. 

DE AVERIIS REPLEGIANDIB 

(Lat.). A Writ to replevy beasts. 8 Bla. 
Com. 149. 

DE AVERIIS RETORNANDIS (Lat. 
for returning cattle). Used of the pledges 
in the old action of replevin. 2 Reeve, Hist. 
Eng. Law 177. 

DE BANCO (L. Lat.). Of the Bench 
A term formerly applied in England to the 
justices of the Court of Common Pleas, or 
Bench, as it was originally styled. 


DE BENE ESSE (Lat. formally ; con¬ 
ditionally ; provisionally). A technical 
phrase applied to certain acts deemed for 
the time to be well done, or until an excep¬ 
tion or other avoidance. It is equivalent 
to provisionally, with which meaning the 
phrase is commonly employed. For ex¬ 
ample, a declaration is filed or delivered, 
special bail is put in, a witness is examined, 
etc., de bene esse, or provisionally; 8 Bla. 
Com. 888. 

The examination of a witness de bene esse 
takes place where there is danger of losing 
the testimony of an important witness from 
death by reason of age or dangerous illness, 
or where he is the only witness to an impor¬ 
tant fact; 1 Bland, Ch. 288 ; 8 Bibb 204 ; 16 
Wend. 601; 13 Ves. 261; 28 Ala. 141. In 
such case, if the witness be alive at the time 
of trial, his examination is not to be used ; 
2 Dan. Ch. Pr. 1111. 8ee Haynes, Eq. 188; 
Mitf. Eq. PL 52, 149. 

To declare de bene esse is to declare in a 
bailable action subject to the contingency 
of bail being put in ; and in such case the 
declaration does not become absolute till 
this is done ; Grah. Pr. 191. 

When a judge has a doubt as to the pro¬ 
priety of finding a verdict, he may direct 
the jury to find one de bene esse; which 
verdict, if the court shall afterwards be of 
opinion that it ought to have been found, 
shall stand. Bac. Abr. Verdict (A). See, 
also, 11 8. & R. 84. 

DE BEEN ET DE HAL. See Da 
Bono et Maio. 


DE ANNUA PENSIONS (Lat. of an¬ 
nual pension). A writ by which the king, 
having due unto him an annual pension 
from any abbot or prior for any of his 
chaplains which he will name wno is not 
provided with a competent living, demands 
it of the said abbot or prior for the one that 
is named in the writ. Fitzh. N. B. 281; 
Termes de la Ley, Annua Pensione. 

DB ANNUO REDITU (Lat. for a 
yearly rent). A writ to recover an annuity, 
no matter how payable. 2 Reeve, Hist. 
Eng. Law 258. 

DE APOSTATA CAPIENDO (lat. 
for t akin g an apostate). A writ directed 
to the sheriff for the tAjring the body of one 
who, having entered Into and profemed 


DE BIEN8 LE HORT (Ft. of the 
goods of the deceased). Dyer 82. 

DB BONIS ASPORTATIS (Lat. for 
goods carried away). The name of the ac¬ 
tion for trespass to personal property is tres¬ 
pass de boms asportatis. Bull. N. P. 886 ; 
1 Tidd, Pr. 5. 

DB BONIS NON. See Administra¬ 
tion. 

DB BONIS PROPRIIS (Lat. of his 
own goods). A judgment against an exec¬ 
utor or administrator which is to be satis¬ 
fied from his own property. 

When an executor or administrator has 
been guilty of a devastavit, he is responsible 
for the loaB whioh the estate has sustained 


de bonispropriis. He may also subject him¬ 
self to the payment of a debt of the deceased 
de bonis propriis by his false plea when sued 
in a representative capacity : as, if he plead 
plene administravit and it be found against 
nun, or a release to himself when false. In 
this latter case the judgment is de bonis tes- 
tatoris si, et si non, ae bonis propriis. 1 
Wins. Saund. 8365, n. 10; Bacon, Afir. Exec¬ 
utor (B, 8). 

DE BONIS TE8TATORI8 (Lat. of 
the goods of the testator). A judgment 
rendered against an executor which is to 
be satisfied out of the goods or property of 
the testator: distinguished from a judg¬ 
ment de bonis propriis. 

DE BONIS TESTATORIB AC SI 

(Lat. from the goods of the testator, if he 
has any, and, if not, from those of the ex¬ 
ecutor). A judgment rendered where an 
executor falsely pleads any matter as a re¬ 
lease, or, generally, in any case where he is 
to be charged in case his testator’s estate is 
insufficient. 1 Wma.Saund.3DCb; Bacon, 
Abr. Executor (B, 3); 2 Arclib. Pr. 148. 

DE BONO ET HALO (Lat. for good 
or ill). A person accused of crime was said 
to put himself upon his country de bono et 
mala. The French phrase de bien et de mal 
has the same meaning, 

A special writ of gaol delivery, one be¬ 
ing issued for each prisoner: now super¬ 
seded by the general commission of gaol 
delivery. 4 Bla. Com. 270. 

DECALCETO REPARENPO (Lat.). 
A writ for repairing a highway, directed to 
the sheriff, coinmandingliim to distrain the 
inhabitants of a place to repair the high¬ 
way. Reg. Orig. 154; Blount. 

DE CAPITE MINUTIS (Lat). 
Of those who have lost their status, or civil 
condition. 

DE CARTIS REDDENDIS (Lat. for 
restoring charters). A writ to secure the 
delivery of charters ; a writ of detinue. 
Reg. Orig. 159 b, 

DE CATALLIS RED DENDIS (lat. 
for restoring chattels). A writ to secure the 
return specifically of chattels detained from 
the owner. CoweL 

DE CAUTIONS ADMI TTENPA 

(Lat. for admitting bail). A writ directed 
to a bishop who refused to allow a prisoner 
to go at large on giving sufficient bail, re¬ 
quiring him to admit him to bail. Fitzh. 
N. B. 63 c. 

DE CERTIFICANDO. A writ requir¬ 
ing a thing to be certified. A kind of cer¬ 
tiorari. Reg, Orig. 152. See Writ de 
Certificando. 

DE COMMUNT DIVTDENDO. In 

Civil Law. A writ of partition of common 
property. See Communi DrviDENDO. 

DE COMPUTO. Writ of account. A 
writ commanding a defendant to render a 
reasonable account to theplaintiff, or show 
cause to the contrary. Tne foundation of 
the modern action of account. Black, L. 
Diet. See Computus. 

DE CONTUMACE CAPIENDO. A 
writ issuing from the English court of chan¬ 
cery for the arrest of a defendant who is in 
contempt of the ecclesiastical court. 1 N. 
& ?. 685 ; 5 DowL 218, 646 ; 6 Q. B. 835. 

This writ was issued in lieu of excommuni¬ 
cation in all cases of contempt in the spiritual 
eeurts, the latter being discontinued by 
53 Geo. III., c. 127, § 2. The writ has the 
same force and effect as formerly belonged, 
in case of contempt, to a writ de excom¬ 
municato capiendo, (g. v.) Wharton; 2 
and 3 Wm. IV., c. 93 ; 3 and 4 Viet., c. 93. 
See Excommunication. 

DE CORPORE DELICTI (L. Lat ). 

As to the corpus delicti , or substantial 
fact,of a crime having been committed. It 
ought to be clear as to the corpus delicti ; 
i. e. not only that one was found dead in 
that neighborhood, but that he was wounded 
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and slain. For a man may die suddenly 
from another cause. 

DE CURIA CL AUDEN DA (Lat. of 
enclosing a court). An obsolete writ, to re¬ 
quire a defendant to fence in his court or 
land about his house, where it was left open 
to the injury of his neighbor’s freehold. 1 
Crabb, R. P. 814; 6 Mass. 90. 

DE DECEPTIONE. Writ of deceit, 
nr diseoit. A writ which properly lay 
where one did anything in the nafhe of 
another, by which the other was damnified 
and deceived. Burrill; Reg. Orig. 112. 

DE DIE IN DIEM (L. Lat). 
From day to day. 

DE DOMO REP ARANDA (Lat.). The 
name of an ancient common-law writ, by 
which one tenant in common might compel 
his co-tenant to concur in the expense of re¬ 
pairing the property held in common. 8 
B. Sc C. 269 ; 1 Thomas, Co. Litt. 216, note 
17, and p. 787. 

DE DONIS, THE STATUTE (more 
fully, De Donis Conditionalibus ; concern¬ 
ing conditional gifts). The statute of West- 
minster the Second. 13 Edw. 1. c. 1. 

The object of the statute was to prevent 
the alienation of estates by those who held 
only a partial interest in the estate in such a 
manner as to defeat the estate of those who 
were to take subsequently. This was ef¬ 
fected by providing tnat, in grants to a man 
and the heirs of Ins body or the heirs male 
of his body, the will of tne donor should be 
observed according to the form expressed in 
the deed of gift {per forma.m dent) ; that 
the tenements &o given should go, after 
the grantee’s death, to his issue (or issue 
male), if there were any, and if none, should 
revert to the donor. This statute was the 
origin of the estate in fee tail, or estate tail, 
ana by introducing perpetuities, it built up 
great estates and strengthened the power 
of the barons. See Bac. Abr. Estates Tail ; 
1 Cruise, Dig. 70 ; 1 Washb, R, P. 271. See 
Conditional Fee Tail. 

DE DOTE ASSIGN AND A (Lat. for 
assigning dower). A writ commanding the 
king’s escheator to assign dower to the 
widow of a tenant in capite. Fitzh. N. B. 
263, c. 

DE DOTE UNDE N IHIL HABET 

(Lat. of dower in that whereof she has none). 
A writ of dower which lay for a widow 
where no part of her dower had been as¬ 
signed to a widow. It is now much dis¬ 
used ; but a form closely resembling it is 
still much used in the United States. 4 
Kent 63; Stearns, Real Act. 802; 1 Washb. 
R. P. 280. 

DE EJECTIONS CUSTODLE. A 
writ which lay for a guardian who had 
been forcibly ejected from his wardship. 
Reg. Orig. 162; Black, L. Diet. See Ejec* 

TIONE CuSTODIAE. 

DE EJECTIONE t*'i kM A writ 

which lay at the suit of the tenant for years 
against the lessor, reversioner, remainder¬ 
man, or stranger who had himself deprived 
the tenant of the occupation of the land 
during his term. 8 Bla. Com. 199. Origin¬ 
ally lying to recover damages only, it came 
to be used to recover the rest of the term, 
and then generally the possession of lands. 
Involving, in the question of who should 
have possession, the further question of 
who had the title, it gave rise to the modern 
action of ejectment. Brooke, Abr.; Adams, 
Ejectm,; 8 Bla. Com. 199 et seq. 

DE ESTOVERUS HABENDIS (Lat. 
to obtain estovers). A writ which lay for a 
woman divorced a mensa et thoro to recover 
her alimony or estovers. 1 Bla. Com, 441. 

DE EXCOMMUNICATO CAPIEN¬ 
DO (Lat. for taking one who is excommu¬ 
nicated). A writ commanding the sheriff 
to arrest one who was excommunicated, 
and imprison him till he should become 
■econciled to the churoh. 8 Bla. Com. 102. 


DE EXCOMMUNICATO DELEBE- 
RANDO (Lat. for freeing one excommuni¬ 
cated). A writ to deliver an excommuni¬ 
cated person, who has made satisfaction to 
the church, from prison. 3 Bla. Com. 102. 

DE EXONERATIONS SECT.®. A 

writ to free the king’s ward from suit in 
any court lower than the Court of common 
pleas during the time of such wardship. 

DE FAutO. Actually ; in fact ; in 
deed. A term used to denote a thing act¬ 
ually done. 

An officer de facto is one who perforins 
the duties of an office with apparent right, 
and under claim and color of an appoint¬ 
ment, but without being actually qualified 
in law so to act. 37 Me. 428. 

Where there is an office to be filled, and 
one acting under color of authority fills the 
office and discharges its duties, his actions 
are those of an officer de facto, and are 
binding on the public ; 159 U. S. 596, 

An officer in the actual exercise of execu¬ 
tive power would be an officer de facto, and 
as such distinguished from one who, being 
legally entitled to such power, is deprived 
of it,—such a one being an officer de jure 
only. An officer holding without strict 
legal authority ; 2 Kent 295. An officer de 
facto is frequently considered an officer de 
jure , and legal validity allowed his official 
acts; 10 S. & R. 250 ; 1 Coxe 318; 10 Mass. 
290 ; 25 Conn. 278 ; 28 Wis. 864 ; 24 Barb, 
587 ; 85 Me. 801 ; 19 N. H. 115 ; 2 Jones, N. C. 
124 ; 55 Pa. 468 ; 45 Miss. 151; 8 How Pr. 863; 
99 U. S. 20 ; 8811L 288 ; 88 Conn. 449 (a very 
fully considered case); s. c. 9 Am. Rep. 409; 
73 N. C. 546; 111 id. 729 ; 85 S. C. 192 ; 68 
Midi. 273 ; 7 L R. H. L. 894. But this is so 
only so far as the rights of the public and 
third persons are concerned. In order to 
sue or defend in his own right as apublic 
officer, he must be so de jure; 89 ID. 847. 
An officer de facto incurs no liability by his 
mere omission to act; 77 N. Y. 878; 59 How. 
Pr. 404; but see 108 Mass. 528; 101U. S. 192. 

An officer acting under an unconstitu¬ 
tional law, acts by color of title, and is an 
officer de facto; 56 Pa. 486. When a special 
judge is duly elected, qualifies, and takes 
possession of the office according to law, he 
becomes judge de facto, though his official 
oath is not filed as required by law; and the 
proceedings of the court, if unchallenged 
during his incumbency, cannot afterward? 
be questioned collaterally ; 111 Mo. 542. 
See 65 Vt. 399 ; 49 Ark. 489 ; 96 Pa. 344 ; 86 
Ill. 283. 

Contracts and other acts of de facto di¬ 
rectors of corporations are valid; Green’s 
Brice, Ultra vires, 522, n. c.; 70 N. C. 848 ; 
85 Mo. 18; 21 Pa. 181. 

An officer de facto is prima facie one de 
jure; 21 Ga. 217. 

When the inspectors of an election fail 
to issue a certificate of election, one who 
has received the highest number of legal 
votes cast, and holding over as the present 
incumbent, him sufficient apparent author¬ 
ity or color of title to be considered an offi¬ 
cer de facto; 67 Hun 169. 

A government de facto signifies one com¬ 
pletely, though only temporarily, estab¬ 
lished in the place of the lawful govern¬ 
ment ; 42 Miss. 651, 708 ; 43 AU. 204. See 
De Jure ; Austin, Jur. Lect. vi. p. 836, 

A wife de facto only is one whose mar¬ 
riage is voidable by decree; 4 Kent 86. 

Blockade de facto is one actually main¬ 
tained ; 1 Kent 44. 

For a consideration of the validity of the 
acts of offioers de.facto see 84 Cent. Law J. 
212. See Sovereign De Jure or De Facto. 

DE FAIRE ECHELLE. In French 
Raw, A clause comnionly contained in 
the French policies of insurance, which is 
equivalent to a license for a vessel to touch 
and trade at intermediate ports. 14 Wend. 
491. 

DE ELBRETIOO OOMBURBNDO 

S at. for burning a heretic). A writ which 
y where a heretic had been convicted of 
heresy, had abjured, and had relapsed into 
heresy. It is said to be very ancient. 4 
Bla. Com. 46. 


DE HOMTNE CAPTO IN WITH 

EH N AM (Lat. for taking a man in wither¬ 
nam). A writ to take a man who had car¬ 
ried away a bondman or bondwoman into 
another country beyond the reach of a writ 
of replevin. 8 Bla. Com. 129. 

DE HOMTNE REPLEGIANDO 

(lat. for replevying a man). A writ which 
lies to replevy a man outof prison, or out of 
the custody of a private person, upon giv¬ 
ing security to tne sheriff that the man 
shall be forthcoming to answer any charge 
against him. Fitzh. N. B. 66; 3 Bla. Com. 
129. The statute—which had gone nearly 
out of use, having been superseded by the 
writ of habeas corpus —has been revived 
within a few years in some of the United 
States in an amended and more effectual 
form. It can be used only for the benefit 
of the person imprisoned. 1 Kent 404, n.; 
34 Me. 186. 

DE IDIOTA INQUXELENDO. An old 

common-law writ, long obsolete, to inquire 
whether a man be an iaiot or not. 2 Steph. 
Com. 509. 

DE INCREMENTO (Lat. of increase). 
Costs de incremento , costs of increase—that 
is, which the court assesses in .addition to 
the damages established by the jury. See 
Costs de Incremento. 

DE INJURIA (Lat. The full term is. 
de injuria sua propria absque tali causa, of 
his own wrong without such cause ; or, 
where part of the plea is admitted, absque 
residue causes,without the rest of the cause). 

In Pleading. The replication by which 
in an action oitort the plaintiff denies the 
effect of excuse or justification offered by 
the defendant. 

It can only be used where the defendant 
pleads matter merely in excuse and not in 
justification of his act. It is confined to 
those instances in which the plea neither 
denies the original existence of the right 
which the defendant is charged with having 
violated, nor alleges that it has been released 
or extinguished, but sets up some new mat¬ 
ter as a sufficient excuse or cause for that 
which would otherwise and in its own na¬ 
ture be wrongful. It cannot, therefore, be 
properly used when the defendant’s plea al¬ 
leges any matter in the nature of title, in¬ 
terest, authority, or matter of record; 8 Co. 
66; 1 B. Sc P. 76 ; 4 Johns. 159, note ; 1 Wend. 
120 ; 23 Vt. 828; 12 Mass. 506 ; 88 N. J. L. 98; 
Steph. PI. 270; Pep. PI. 35. 

The English and American cases are at va¬ 
riance as to what constitutes such legal au¬ 
thority as cannot be replied to by do injuria. 
Most of the American cases hold that 
this replication is bad whenever the defend¬ 
ant insists upon a right, no matter from 
what source it may be derived ; and this 
seems to be the more consistent doctrine. 

If the plea in any sense justifies the act, 
instead of merely excusing it, de injuria 
cairnot be used ; 4 Wend. 677; 1 Hill, N. Y. 

78; 13 Ill. 80. The English cases, on the 
other hand, hold that an authority derived 
from a court not of record may be traversed 
by the replication de injuria; 8 B. Sc Ad. 2. 

The plaintiff may confess that portion of 
a plea which alleges an authority in law or 
an interest, title, or matter of record, and 
aver that the defendant did the act in ques¬ 
tion de injuria sua propria absque residuo 
causes,of his own wrong without the residue 
of the cause alleged ; 1 Hill, N. Y. 78 j 2 Am. 
Law Reg. 246 ; Steph. PI. 276. 

The replication de injuria puts in issue the 
whole of the defence contained in the plea; 
and evidence is, therefore, admissible to dis¬ 
prove any material averment in the whole 
plea; McKelv. PI. 60 ; 8 Co, 60 ; 11 East 
451; 10 Bingh. 157; 8 Wend. 129 ; 14 Wall. - 
613. See 2 Cr. M. Sc R. 338. In England, 
however, by'a uniform course of decisions 
in their courts, evidence is not admissible 
under the replication de injuria to a plea, 
for instance, of moderate castiaaxnt or mol • 
liter manus imposuit, to prove that an excess 
of force was used by the defendant; but it 
is necessary that such excess should be spe¬ 
cially pleaded. There m ust be a new assign¬ 
ment ; 2 Cr. M. Sc R. 838 ; 1 Bingh. 817; 1 
Bingh. N. C. 880 ; 8 M. Sc W. 150, 
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DE PROPRIETATE PROBANDA 


In this country, on tho other hand, though 
some of tho earlier cases followed the Eng¬ 
lish doctrine, later cases decide that the 
plaintiff need not plead specially in such a 
oase. It is held that there is no uew cause 
to assign when the act complained of is the 
same that is attempted to be justified by 
plea. Therefore the fact of the act being 
moderate is a part of the plea, and is one of 
the points brought in issue by de injuria; 
anil evidence is admissible to prove an ex¬ 
cess ; 15 Mass. 851 ; 25 Wend. 371 ; 3 Vt. 
474 : 24 id. 318; 1 Zabr. 188. 

Though a direct traverse of several points 
going to make up n single defence in a plea 
will be bad for duplicity, yet the general re¬ 
plication de injuria cannot be objected to 
on this ground, although putting the same 
number of points in issue; 3 B. & Ad. 1 ; 
25 Vt. 330 : 2 Bingh. N. c. 579; 8 Tvrwh. 
491. Hence this mode of replying bas a 
great advantage when a special plea has 
been resorted to, since it enables the plain¬ 
titT to traverse all the facts contained in any 
single point, instead of being obliged to rest 
his cause on an issue joined on one fact 
alone. 

In England it is held that de injuria may 
be replied in assumpsit ; 2 Bingh. n. c. 579. 

In this country it has been held that the 
use of de injuria is limited to actions of tort; 

2 Pick. 357. But in New Jersey it may be 
used in actions ex contractu wherever a 
special plea in excuse of the alleged breach 
of contract cun be pleaded, as a general tra¬ 
verse to put in issue every material allega¬ 
tion in the plea ; 38 N. J. L. 98. Whether 
de injuria can be used in actions of replevin 
seems, even in England, to be a disputed 
question. The following cases decide that 
it may be so used; 9 Bingh. 756 ; 3 B. & Ad. 

2 ; contra , 1 Chit. PI. 622. 

The improper use of de injuria is held 
to be only a ground of general demurrer ; 6 
Dowl. 502 ; but see 3 M. & W. 230 ; 2 Pick. 
357. Where it is improperly employed, the 
defect will be cured by a verdict; 5 Johns. 
113 ; Hob. 76 ; IT. Raym. 50. See, gene¬ 
rally, 11 Am. L. Reg. 577 ; Crogate’s Case, 

1 Sm. Lead. Caa 247. 

DE JUDAISMO, STATUTUM. The 
name of a statute passed in the reign of 
Edward I., which enacted severe penalties 
against the Jews, Barringt, Stat. 197. 

DE JURE. Rightfully ; of right; law¬ 
fully ; by legal title. Contrasted with de 
facto (which see). 4 Bla. Cora. 77. 

Of right: distinguished from de gratia . 
(by favor). By law : distinguished from de 
cequitate (by equity). 

The term is variously applied ; as, a king 
or officer dejure, or a wife dejure, 

A government deiure. but not de facto, 
is one deemed lawful, which has been sup¬ 
planted ; a government de jure and also ae 
facto is one deemed lawful, which is present 
or established ; a government de facto is one 
deemed unlawful, but which is present or 
established. Any established government, 
be it deemed lawful or not, is a government 
de facto. Austin, Jur. sec. vi. 336. See De 
Facto. Sovereign De Jure. 

DE LA PLUS BELLE (Fr. of the fair¬ 
est). A kind of dower; so called because 
assigned from the best part of the husband’s 
estate. It was connected with the military 
tenures, and was abolished, with tbem, by 
stat. 12 Car. II. cap. 24. Littleton § 48 ; 2 
Bla. Com. 132, 135; Scrib. Dower 18; 1 
Washb. R. P. 149, n. 

DE LIBERTATIBU8 ALLOCAN- 

DI3 (Lat. for allowing liberties). A writ, 
of various forms, to enable a citizen to re¬ 
cover the liberties to which he was entitled. 
Fitzh. N. B. 229 ; Reg. Orig. 202. 

DE LUNATTCO INQ UIKEND O 

(Lat.). 'Die name of a writ directed to the 
sheriff, directing him to inquire by good 
and lawful men whether one therein named 
is a lunatio or not Bee 4 Rawle 234; 5 
Ha 1st 217 ; 6 Wend. 497 ; 19 Hun 202 ; 7 
Abb. N. Caa. 425 ; 81 N. J. Eq. 20A 
An inquisition in lunacy proceedings must 
snow that the imbecility of the mind is 
•ooh as to render the imbecile unfit for the 


government of himself and his property; 
44 N. J. Eq. 564. 

The English practice Is now regulated by the 
Lunacy Acta (lo& 17 Viet. c. 70, an<f 96 ft 96 Viet. c. 
80). under which the lord ohancellor, upon petition 
or information, i^ants a commission In tna nature of 
this writ; 9 Staph. Com. Oil. In the United 8tates 
the practice Is similar, and a commission of lunacy 
is appointed. In New York there is a state commis¬ 
sioner of lunacy. Bee Ray's Med. Jur. Ins.; Ordron. 
Jud. Asp. Ins. 996; 8 Abb. N. C. 187. 

DE M ANUCAFTIARE (Lat. of main- 
prize), A writ, now obsolete, directed to 
the sheriff, commanding him to take sure¬ 
ties for the prisoner's appearance,—usually 
called mainpernors—and to Bet him at large. 
Fitzh. N. B. 250 ; 1 Hale, PI. Cr. 141; Coke, 
Bail & Mainp. o. 10; Reg. Orig. 268 b. 

DE Killk'l^A'ric TilwGUJl. See 

MJEDIETATE LINQUjE. 

DE MEDIO (Lat. of the mesne). A 
writ in the nature of a writ of right, which 
lies where upon a subinfeudation the mesne 
(or middle) lord suffers his under-tenant or 
tenant para vail to be distrained upon by the 
lord paramount for the rent due him from 
the mesne lord. Booth, Real Act-136 ; Fitzh. 
N. B. 135 ; 8 Bla. Com. 284; Co. Litt. 100 a. 

DE MELIOREBUS DAMNIS (Lat ). 
Of the better damages. When a plaintiff 
has sued several defendants, and the dam¬ 
ages have been assessed severally against 
each, he has the choice of selecting the best, 
as he cannot recover the whole. This is 
done by making an election de melioribua 
damnis. 

DE MEROATORIBUS, THE STA¬ 
TUTE. The statute of Acton Burnell. 
See Acton Burnell. 

DE MINIMIS NON CURAT LEX. 

The law does not notire (or core for) trifling 
matters. 74 S. W. 233. 

DE MUSTS. Writ of threats. A writ 
which lay where a person was threatened 
with personal violence, or the destruction 
of his property, to compel the offender to 
keep the peace. Reg. Orig. 88 b. 89; Fitzh. 
Nat Brev. 79. G. 80; Black, L. Diet. Sec 
Whit de Minis. 

DE MODO DECIMANDI (Lat. of a 
manner of taking tithes). 

A prescriptive manner of taking tithes, 
different from the general law of taking 
tithes in kind. It is usually by a compen¬ 
sation either in work or labor, and is gener¬ 
ally called a modus; Cro. Eliz.' 446 ; 2 P. 
Wms. 462 ; 2 Russ. & M. 102; 4 Y. & C. 
269, 283 ; 2 Bla. Com. 29 ; 3 Steph. Com. 130. 

DE NATURA BREVIUM. See 

Natura Brevium. 

' DE NON DECIMANDO (Lat. of not 
baking tithes). An exemption by custom 
from paying tithes is said to be a prescrip¬ 
tion ae nondecimando. A claim to be en¬ 
tirely disoharged of the payment of tithes, 
and to pay no compensation in lieu of them. 
Cro. Eliz . 611 ; 8 Bla. Com. 81. 

DE NON SANE MEMORIE (L 

Fr.). Of unsound memory or mind; a 
phrase synonymous with non compos mentis. 

DE NOVI OPERIS NUNCIA- 
TIONE (Lat.). In Civil Law. A form 
of injunction or interdict which lies in some 
cases for the party aggrieved, where a 
thing is intended to be done against his right. 
Thus, where one buildelh a house contrary 
to the usual and received form of building, 
to the injury of his neighbor, there lieth 
such an injunction, which being served, the 
offender is either to desist from nis work or 
to put in sureties that he shall pull it down if 
he do not in a short time avow, {. e. show, 
the lawfulness thereof. Ridley, Civ. Sc 
Eccl. Law, pt. 1, c. 1, 8. 

DE NOVO (Lat.). Anew; afresh. 
When a judgment upon an issue in part is 
reversed on error for some mistake made 
by the court in the coarse of the trial, a 
venire de novo is awarded, in order that the 
case may again be submitted to a jury. 

DE ODIO ET ATIA f Lat. of hatred and 


ill will). A writ directed to the sheriff, com¬ 
manding him to inquire whether a person 
charged with murder was committea upon 
just cause of suspicion, or merely propter 
odium et atiam (through hatred ana ill 
will); and if upon the inquisition due cause 
of suspicion did not appear, then there is¬ 
sued another writ for the sheriff to admit 
him to boil. 3 Bla. Cora. 128. This was 
one of the many safeguards by which the 
English law early endeavored to protect the 
innocent against the oppression of the pow¬ 
erful through a misuse of its forma. The 
writ was to issue of course to any one, with¬ 
out denial, and gratis. Bracton, 1. 3. tr. 2, 
ch. 8; Magna Charta, c. 26 ; Stat. Westra. 
2 (13 Edw. I.), c. 29. It was restrained bj 
stat. Gloucester (0 Edw. I.), c. 9, and 
abolished by 28 Eaw. III. c. 9, but revived, 
however, on the repeal of this statute, by 
the 42 Edw. III. c. 1; Co. 2d Inst. 43, 55, 315. 
It has now passed out of use. 8 Bla. Com. 
129. See Assize. 

DE OFFICE (L. Fr.). Of office; in 
virtue of office ; officially ; in the discharge 
of ordinary duty. The court is bound in 
virtue of its office. This phrase corresponds 
with Latin ex officio, or, more nearly with 
virtule officii. 

DE FACE ET LEGALITATE 
TUENDA (L. Lat.). For keeping the 
peace, and for good behavior. 

DE FARCO FRACTO (Lat. of pound- 
breach). A writ which lay where cattle 
taken in distress were rescued by their 
owner after being actually im]x>unded. 
Fitzh. N. B. 100 ; 3 Bla. Com. 146 ; Reg. 
Orig. 110b; Co. Litt. 47 b. 

DE FARTITIONE FACIENDA 

(Lat. for making partition). The ancient 
writ for the partition of lands held by ten¬ 
ants in common. 

DE FERAMBULATONE FACIEN¬ 
DA (Lat. for making a perambulation). A 
writ which lay where there was a dispute 
as to the boundaries of two adjacent lord¬ 
ships or towns, directed to the sheriff, com¬ 
manding him to take with him twelve dis¬ 
creet and lawful knights of his county and 
make the perambulation and set the bounds 
and limits in certainty. Fitzh. N. B. 809. 
D. A similar provision exists in regard to 
town-lines in Connecticut, Maine, Massa¬ 
chusetts, and New Hampshire, by statute 

DE FLACITO (L. Lat.). Of a plea ; 
of, or in an action. Formal words used in 
declarations and other proceedings, as de¬ 
scriptive of the particular action brought. 

DE FLANO (Lat. and L. Lai.) 
Without form ; in a summary manner. 

DE PLEGIIS ACQUTETANDIS 

(Lat. for clearing pledges). A writ which 
lay where one liaa become surety for an¬ 
other to pay a sum of money at a specified 
day, and the principal failed to pay it. If 
the surety was obliged to pay, he was en¬ 
titled to this writ against his principal. 
Fitzh. N. B. 37 C ; 3 Reeve, Hist. Eng. Law 
05. 

DE FRA2ROGATTVA REGIS (Lat. 
of the king's prerogative). The statute 17 
Edw. I. st. 1, c. 9, defining the prerogatives 
of the crown on certain subjects, but especi¬ 
ally directing that the king shall have ward 
of the lands of idiot9, taking the profits 
without waste and finding them neces¬ 
saries. 2 Steph. Com. 509. 

DE PROCEDENDO AD JUDIC¬ 
IUM. See Procedendo. 

DE FROFRIETATE PROBANDA 

(Lat. for proving property). A writ which 
issues in a case of replevin, when the de¬ 
fendant claims property in the chattels re¬ 
plevied and the sheriff makes a return ac¬ 
cordingly. The writ directs the sheriff to 
Bummou an inquest to determine on the va¬ 
lidity of the claim; and, if they find for 
tho defendant, the sheriff merely returns 
their finding. The plaintiff is not conclud¬ 
ed by such finding : he may come into the 
oourt and traverse it. Hamm. N. P. 450. 

This writ has been superseded in England 


DE QUOTA LITIS 
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by the 41 summons to interplead ; " in Penn¬ 
sylvania an<l Delaware the “ claim property 
bond ” is a convenient substitute for the old 
practice, and similar to this is the practice 
under the New York Code. Morr. RepL 
304. 

DE QUOTA LITIS (Lat). In Civil 
Law. A contract by which one who has a 
claim difficult to recover agrees with an¬ 
other to give a part, for the purpose of ob¬ 
taining his services to recover tlie rest. 1 
Duval, n. 201. See Champerty. 

DE RATION"AJBILI PARTE BO- 
NORUM (Lat. of a reasonable part of the 
goods). A writ, long since obsolete, to en¬ 
able the widow and children of a decedent 
to recover their proper shares of his per¬ 
sonal estate. 2 Bla. Com. 492. The writ 
is said to be founded on the customs of the 
counties, and not on the common-law al¬ 
lowance. Fitzh. N. B. 122, L. See Custom 
of London. 

DE RATION ABILIBUS DIVTSIS 

(Lat. for reasonable boundaries). A writ 
which lies to determine the boundaries be¬ 
tween the lands of two proprietors which 
lie in different towns. The writ is to be 
brought by one against the other. Fitzh. 
N. B. 128, M ; 3 Reeve, Hist. Eng. Law 48. 

DE RECTO DE ADVOCATIONE 

(Lat. of right of advowson ; called, also, le 
droit de aavocatione). A writ which lay to 
restore the right of presentation to a bene¬ 
fice, for him who had an advowson, to him¬ 
self and heirs in fee simple, if he was dis¬ 
turbed in the presentation. Year D, 39 Hen. 
Vi. 20 a ; Fitzh. N. B. 80, B. 

DE RECTO DEFICERE (L. Lat ). 

To fail of right; to fail in doing justice. 

DE REPARATIONS FACEENDA 

(Lat.). The name of a writ which lies by 
one tenant in common against the other, to 
cause him to aid in repairing the common 
property. 8 B. & C. 269. 

DE RESTITUTIONS EXTRACTI 
AB ECCLESIA, See Restitutions 
etc. 

DE RETORNO HABENDO (Lat.). 
The name of a writ issued after a judgment 
has been given in replevin that the defend¬ 
ant should have a return of the goods re¬ 
plevied. 

The judgment for defendant at common 
law is pro retomo habendo. Plaintiffs 
pledges are also so called. See Morr. Re pi.; 
Replevin. 

DE SALVA GTTARDIA (Lat. of safe¬ 
guard). A writ to protect the persons of 
strangers seeking their rights in English 
courts. Reg. Ong. 26. 

DE SCUTA GIO HABENDO (Lat. of 
having scutage). A writ which lay in case 
a man held lands of the king by knight’s 
service, to which homage, fealty, ana es- 
ouage were appendant, to recover the ser¬ 
vices or fee due in case the knight failed to 
accompany the king to the war. It Lay also 
for the tenant in capite , who had paid his 
fee*, against his tenants. Fitzh. N. B. 83, C. 

DE SECTA AD MOLENDINU'M 

(Lat. of suit to a mill). A writ which lieth 
to compel one to continue nis custom (of 
grinding) at a mill. 8 BIa. Com. 235 ; Fitzh. 
N. B. 122, M ; 2 Reeve, Hist. Eng. Law 65. 

DE SON TORT (Fr.). Of his own 
wrong. This term is usually applied to a 
person who, having no right to meddle with 
the affairs or estate of a deceased person, 
yet undertakes to do so, by acting as ex¬ 
ecutor of the deceased. See Executor. 

DE SON TORT DEMESNE (Fr.). Of 
his own wrong. See De Injuria. 

DE SUPERONERATIONE PAS- 
TTJRjE (Lat. of surcharge of pasture). A 
writ lying where one who haa been previ¬ 
ously impleaded in the county court was 
again impleaded in the same court for sur¬ 
charging common of pasture, and the cause 
was removed to Westminster Hall. Reg. 
Jur. 86 i>. 


DE TALLAGIO NON CONCEDEN- 

DO (Lat. of not allowing talliage). The 
name given to the statutes 25 ana 34 Edw. 
I., restricting the power of Jtbe king to grant 
talliage. Co. 2d Inst. 632; 2 Reeve, Hist. 
Eng. Law 104. See Talliage. 

DE UNA PARTE (Lat.). A deed de 
una parte is one where only one party 
grants, gives, or binds himself to do a thing 
to another. It differs from a deed inter 
partes (q. v.). See Deed Poll. 

DE UXORE RAI»TA ET ABDUC- 

TA (Lat. of a wife ravished and carried 
away). A kind of writ of trespass. Fitzh. 
N. B. 89, O ; 3 Bla. Com. 139. 

DE VENTRE INSPICIENDO (Lat. 
of inspecting the belly). A writ to inspect 
the body where a woman feigns to be preg¬ 
nant, to see whether she is with chilcT It 
lies for the heir presumptive to examine a 
widow suspected to be feigning pregnancy 
in order to enable a supposititious heir to ob¬ 
tain the estate. 1 Bla. Com. 456 ; 2 Steph. 
Com. 287 ; Cro. Eliz. 656 ; Cro. Jac. 685 ; 2 
P. Wms. 693; 21 Viner, Abr. 547, 

It lay also where a woman sentenced to 
death pleaded pregnane v; 4 Bla. Com. 496. 
This writ has been recognized in America; 
2 Cliandl. Am. Cr. Tr. 881. 

BE VXClNETO (Lat. from the neigh¬ 
borhood). The sheriff was anciently direct¬ 
ed in some cases to summon a jury de vici - 
neto ; 8 Bla. Com. 360. 


posal of the body is ably discussed by Mr. 
R. 8. Guernsey in 10 Cent. L J. 808, 825, and 
he concludes upon the authorities that in 
the absence of testamentary disposition the 
right and duty of burial devolves upon rel¬ 
atives “as follows: 1. Husband or.wife. 
2. Children. 3, If none—(1) Father. (2) 
Mother. 4. Brothers and sisters. 5, Next 
of kin according to the course of the com¬ 
mon law, according to the law of descent of 
personal propertyj* id. 327. Probably the 
rule may be fairly stated that there be no 
husband or wife of the deceased, the nearest 
of kin in order of right to administration is 
charged with the duty of burial. 

Where a widow oraered a funeral of her 
husband, it was held, that she was liable for 


the expense, although she was an infant at 
the time, the court holding that the ex¬ 
penses fell under the head of necessaries, 
ior which infants’ estates are liable: 18 M. 
& W. 252. 

The leaving unburied the corpse of a 
person for whom the defendant is bound 
to provide Christian burial, as a wife or 
child, is an ihdictable misdemeanor, if he 
is shown to have been of ability to provide 
such burial ; 2 Den. 825. And every house¬ 
holder in whose house a dead body lies is 
bound by the common law, if he has the 
means to do so, to inter the body decently ; 
and this principle applies where a person 
dies in the house of a parish or a union ; 12 
A. & E. 773, The expense for such burial 
may be paid out of the effects of deceased; 


DE WARRANTIA CHART.® (Lat. 
of warranty of charter). This writ lieth 
roperly where a man doth enfeoff another 
y deed and bindeth himself and heira to 
warranty. Now, if the defendant be im¬ 
pleaded in an assize, or in a writ of entry in 
the nature of an assize, in which actions he 
cannot vouch, then he shall have the writ 
against the feoffor or his heirs who made 
such warranty ; Fitzh. N. B. 184, D; Cowel; 
Termes de la Ley ; Blount; 8 Reeve, Hist. 
Eng, Law 65. Abolished by 3 & 4 Will. 
IV. c. 27. 

DE WARRANTIA DIEI. A writ 
which lay for a party in the service of the 
king who was required to appear in person 
on a certain day, commanding the justices 
not to record his default, the king certifying 
to the fact of such service. Fitzh. N. B. 36. 

DEACON. In Ecclesiastical Law. 

The lowest degree of holy orders in the 
Church of England. 2 Steph. Com. 660; 
Mozley & W. 

DEAD BODY. A corpse. 

There is no right of property, in the or¬ 
dinary sense of the word, in a dead human 
body ; Co. Inst. 202 ; 4 Bla. Com. 285 ; 09 
Mass. 281; 10 R. I. 227 ; 81 Leg. Int. 268 ; 8 
Edw. Ch. 165; 10 Cent. L. J. 808; 5 W. R. 
318; 2 Wms. on Ex., 7th Am. ed. 165 n.; but 
there are rights attached to it which the 
law will protect; 10 Cent. L. J. 804; and 
for the health and protection of society, it 
is a rule of the common law, and this has 
been confirmed by statutes in civilized 
states and countries, that public duties are 
imposed upon public officers, and private 
duties upon the husband or wife and the 
next of kin of the deceased, to protect the 
body from violation and see that it is prop¬ 
erly interred, and to protect it after it is in¬ 
terred ; 1 Witthaus & Becker’s Med. Jur. 
297. The executors have a right to posses¬ 
sion of it and it Is their duty to bury it. 2 
Wms. on Ex., 7th Am. ed. 165 n. ; 10 Pick. 
L54 ; 42 Pa. 298. It was held in an English 
case that a direction by will as to the dis¬ 
position of the testator’s body cannot be en¬ 
forced. In this case it was doubted as to 
whether it is lawful to bum a body, but the 
point was not decided ; 20 L. R. Cn. D. 659; 
s. c. 21 Am. L. Reg. n. s. 508; but subse¬ 
quently it was held that it was no misde¬ 
meanor to bum a body unless it was done 
in such a manner as to amount to a nuis¬ 
ance ; 12 Q. B. D. 247. 

The right to make testamentary direction 
concerning the disposal of the body has 
been conferred by statute in several states; 
e. g. New York, Maine, Oklahoma, and Min¬ 
nesota. The question of the right of dis¬ 


3 Camp. 208. 

To disinter a dead body without lawful 
authority, even for the purpose of dissection, 
is a misdemeanor, for which the offender 
may be indicted at common law; 1 Russ. 
Cr. 414 ; 1 D. & R. 18; R. & R. 366, n. b ; 4 
Blackf. 828; 19 Pick. 304; 1 Green!. 226. 
This offence is punished by statute in New 
Hampshire, in Vermont, in Massachusetts, 
in Wisconsin, In New York. See 1 Russ. 
414, n. A. There can be no larceny of a 
dead body ; 2 East, PI. Cr. 652 ; 12 Co. 106 ; 
but may be of the clothes or shroud upon 
it; 13 Pick. 402; 12 Co. 113; Co. 3d Inst. 
110 ; 1 Greenl. 226 ; 68 Mo. 208. 

After the right of burial has once been 
exercised by tne person charged with the 
duty of burial, or where such person has 
consented to the burial by another person, 
no right to the corpee remains except to 
protect it from unlawful interference; 48 
N. J. Eq. 140; 11 Pliila. 303; 10 B. AS. 298. 
But see 180 Mass. 422. An autopsy may be 
made by a physioian at the tomb of the 
deceased, under legal direction and at the 
request of the relatives, for tlve purpose of 
ascertaining whether a crime has been com¬ 
mitted in producing death, and he does not 
render himself liable by removing and keej>- 
ing in his possession a portion of the skull 
of the deceased at the direction of the cor¬ 
oner; 78 Wis. 483. It is the duty of the 
coroner after death by violence to cause 
an autopsy to be made ; the surgeon who 
mak es it can recover from the county for 
his labor; 84. Pa. 801; 86 Ind. 154 ; 88 N. Y. 
964. The matter of ordering autopsies and 
dissections of dead bodies, or exhuming 
them for that purpose, has been regulated 
by statutes in nearly all the states of the 
United Sta'tes. See for collection of statr 
utes relative to this entire subject, 1 "Wit- 
thaus & Becker, Med. Jur. 804. 

In England, where a son had removed, 
without leave, the body of his mother from 
the burial-ground of a congregation of Prot¬ 
estant dissenters, to bury it in church 
ground, it was held that he was guilty of a 
misdemeanor at common law, and that it 
was no defence to such a charge that his 
motives were pious and laudable ; 1 Dearsl. 
$ B. 160 ; 8. C. 7 Cox, C. C. 214. But where 
the master of a workhouse, having as such 
the lawful possession of the bodies of pau¬ 
pers who died therein, and who therefore 
was authorized under the statute to permit 
the bodies of such paupers to undergo ana¬ 
tomical examination, unless to his Knowl¬ 
edge the deceased person had expressed in 
his lifetime, in the manner therein men¬ 
tioned, his desire to the contrary, “ or unless 
the surviving husband or wife.orany known 
relative, of the deoeased person, should re- 
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quire the body to be intoned without such 
examination/' in older to prevent the rela¬ 
tives of the deceased paupers from making 
this roquirementand to lead them to believe 
that the bodies were buried without dissec¬ 
tion, showed the bodies to the relatives in 
coffins, and caused the appearance of a fun* 
oral to be gone through, and, having by this 
fraud prevented the relatives from making 
the requirement, then sold the bodies for 
dissection, he was held not to be indictable 
at common law ; 1 Dearsl. A B. 590. When 
a post mortem eixamination is required by 
law, neither the coroner, nor the physician 
who performs it, bor the person in whose 
room it is held, will be liable to the relations 
of the deceased for injury to their feelings 
caused by the mutilations of the body ; 33 
Atl. Rep' (Md.) 177. 

The preventing a dead body from being 
buried is also an indictable offence ; 2 Term 
734 ; 4 East 400 ; 1 Russ. Cr. 415, 416, note 
A. To inter a dead IkxIv found in a river, 
it seems, would render the offender liable to 
an indictment for a misdemeanor, unlees 
he first sent for the coroner ; 1 Ky. 250 ; 
or to cast it into n river without the rites 
of sepulchre; 1 Me. 220. 

The purchaser of land upon which is lo¬ 
cated a burial ground may be enjoined from 
removing bodies therefrom, if he attempts 
to do so against the wishes of the relatives 
or next of kin of the deceased. Every in¬ 
terment is a concession of the privilege 
which cannot afterward be repudiated, and 
the purchaser’s title to the ground is fettered 
with the right of burial; 2 Brewster (Pa.) 
372. But the right of the municipal or Btate 
authorities, with the consent of the owner 
of the burial lot or in the execution of emi¬ 
nent domain, to remove dead bodies from 
cemeteries is well settled; 88 Pa. 42; 30 
Ind. 482 ; 63 N. H. 17. To seize a dead body 
on pretence of arresting for debt is confra 
bonoa mores and an extortion on the rela¬ 
tives ; 4 East 460. And in some states there 
are statutes declaring it to be a misdemeanor 
to attach or seize under execution a dead 
body ; Cal. Pen. Code § 295; Me. Rev. St. 
ch. 124, § 26; Maes. Pub. St. ch. 207, § 46 ; 

R. I. Pub. St. § 8222. 

The law of Indiana (2 R. S. p. 473) pro¬ 
hibits the removal of a dead body without 
the consent of a near relative or of the de¬ 
ceased in his lifetime. The laws of Lou¬ 
isiana, California, Connecticut, Vermont, 
and Ohio, recognize the interest of the 
relatives of a deceased person in his body. 

In 4 Biadf. Sur. 502, a learned report by 

S. B. Ruggles lays down these conclusions, 
substantially :— 

1. Neither a corpse nor its burial is sub¬ 
ject to ecclesiastical cognizance. 

2. The right to bury a corpse and preserve 
it is a legal right. 

3. Such right, in the absence of testament¬ 
ary disposition, is in the next of kin (so in 

13 Ind. 138). 

4. The right to protect the corpse includes 
the right to preserve it by burial, to select 
the place of sepulture, and to change it at 
pleasure. 

5. If the burial-place be taken for Dublio 
use, the next of kin must be indemnified for 
removal and reinterring, etc. Approved by 
the Sup. Ct. N. Y. (1850). 

A widow who allows her husband to be 
buried in a certain place may not disturb 
his remains; her right to the body of her 
deceased husband being terminated by the 
hurial, and any further disposition of such 
body belonging thereafter exclusively to 
his next of kin ; 4 1 Pa. 203. When one in 
accordance with his own wishes was buried 
in his o« n lot by his widow, .md she re¬ 
moved his remains, she was ndered, in 
equity, to restore them : 10 R. I. -27 ; s. c. 

14 Ain. Rep. 072, and note. A b<,n is not 
allowed to remove iiis fathers remains 
^gainst his mother's wishes; 18 Abb. N. 
C 78 ; see 10 Alb. L. J. 70. with note. 
After interment, the control over a dead 
b<xly is in the next of kin living. But 
if they differ about its disposal, equity will 
not help its removal. Where ft corpse lias 
been properly buried, it is doubtful if even 
; ne next of kin can remove it: 10 Am. L. 

*eg. :55, and note. Where a wife al¬ 


lowed her husband’s remains to be placed 
temporarily in a vault in New York, and 
his father removed them to his own vuult, 
Held, that, in the absence of a request by 
the deceased husband in his lifetime, the 
widow might control the place of burial, 
but that she could not, under the circum¬ 
stances, disturb their repose and take them 
to Kentucky ; South worth v. South worth, 
in the New York Superior Court, 1881, re¬ 
ported in an article on this subject in 17 
Can. L. J. 184. The husband having in a 
time of great distress of mind after his wife's 
death consented to her burial in a lot of the 
husbands of two of her sisters, and sought 
to remove her body to the lot owned by 
himself and his co-heirs, tire defendants, 
being the lot owners, refused permission, 
and on application for injunction to restrain 
their interference, it was held that he had 
never consented to her burial in the lot as 
a final resting place, and that the defend- 
ants'might be required by a court of ehaii- 
oery to permit the removal. Chief Justice 
Gray said : Neither the husband nor the 
next of kin, have, strictly speaking, any 
right of property in a dead body ; but con¬ 
troversies between them as to the place of 
its burial are, in this country where there 
are no ecclesiastical courts, within the jur¬ 
isdiction of a court of equity ; 130 Mass. 
423; 99 id. 281 ; 2 Bla. Com. 429; 60 How. 
Pr. 368. 

See Bingh. Christ. Antiq. ; Tyler, Am. 
Eccl. Law ; Burton, The Burial Question ; 
Cooley, Torts 280 ; The Law of Burials, 
Anon. ; 1 Witthaus A R*«>ker, Med. Jur. 
297 ; note in 18 Abb. N, C. 75, containing a 
list.of law literature on this and kindred 
topics; notes to Moak’s Eng. Rep. 656; 
Burial ; Cemetery ; Corpse. 

Disposition of. In the absence of a 
statute or testamentary dispobilion. the 
burial ol the dead devolves upon the father 
or next of kin, who must shroud the corpse 
to avoid exposure, enclose it in a case and 
deposit it in a tomb, in respect to all which 
his choice is subject to no regulation, save 
that he shall refrain from all acts or omissions 
as would amount to a nuisance. 149 Kv. 
4C8, 149 S. W. 871. 

DEAD*BORIf. A dead-born child is to 
be considered as if it had never been con¬ 
ceived or bom; in other words, it is pre¬ 
sumed it never had life, it being a maxim 
of the common law that mortuus exitus 
non est exitus (a dead birth is no birth). 
Co. Litt. 29 6. See 2 Paige, Ch. 35 ; 4 Ves. 
834. 

This is also the doctrine of the civil law. 
Dig. 50. 16. 129. Non nasci, etnatum mori , 
pari sunt (not to be born, and to be bom 
dead, are equivalent). La. Civ. Code, art. 
28 ; Domat, liv, prel. t. 2, a. 1, un. 4, 6. 

DEAD FREIGHT. The amount paid 
by a charterer for that part of the vessel’s 
capacity which he does not occupy although 
he has contracted for it. 

When the charterer of a vessel has ship¬ 
ped part of the goods on board, and is pot 
ready to ship the remainder, the master, 
unless restrained by his special contract, 
may take other goods on board, and the 
amount which is not supplied, required to 
complete the cargo, is considered dead 
freight . Uie dead freight is to be calculat¬ 
ed according to the actual capacity of the 
vessel. 3 Chit. Com. Law 3W; 2 Stark. 
450 ; McC'ull. Com. Die. See L. R. 6 Q. B. 
528. 

DEAD LETTER ACT. See Ub- 

BOLETE. 

DEAD LETTERS. Letters transmit¬ 
ted. through the mails according to direc¬ 
tion, and remaining for a specified time un¬ 
called for by the persons addressed, are 
called dead letters. 

By the act to amend the laws relating to the post- 
office department, June 8, 1872, the postrnaster-cen- 
eral Is authorized to regulate the times at which 
undelivered letters shall be sent to the dead-letter 
office, and Cor their return to the writers; and to 
have published a list of undelivered letters—by 
writing, poatlng, or Advertising—In his discretion. 
If advertised. It must be In the newspaper of largest 
circulation re?ulArly published wlttun the delivery, 
and in case of dispute as to the calculation of com¬ 


puting newspapers, the postmaster may receive 
evidence and decide upon the fact. If no <UiJy 
paper is published within the delivery, then the list 
maybe advertised In the daily paper of adjoining 
delivery. One cent to be pafa the publisher for 
each letter advertised. Letters addressed In a for¬ 
eign language may be advertised in the Journal of 
that language most used. 8uch Journal must be Id 
the same or adjoining district. 

Dead letters containing valuables shall be regla- 
tered In the department: and If they cannot be de¬ 
livered to the person addressed or to the writer, the 
contents, so far as available, shall be Included In re¬ 
ceipts of department, subject to reclamation within 
four years ; and such letters, containing valuables 
not available, shall be disposed of as the pew t master- 
general shall direct; the proceeds therefrom to be 
turned into the Treasury as a part of the postal 
revenues. U- S. Rev. Stat. sec. a938. 

Foreign dead letters remain subject to treaty stlp* 
ulatlous. 

The postage on a return dead totter is two cents, 
the single rate, unless it is registered as valuable, 
when double rates are charged. 

Dy the act of July 1, 18W, c. 197, sect. 18, the con¬ 
tents of dead letters which have been registered In 
the department, bo far as available, shall be used to 
promote the efficiency of the dead-letter office. 

Dead matter Is thus classified by the post-office 
department: unclaimed or refused by the party 
addressed ; that which, from its nature, as obscene 
or relating to lottery, cannot be delivered ; fictitious 
or iudellnite address ; fraudulent. See Postaoe. 

DEADLY WEAPON. See Dangerous 
Weapon; Arms, .’Sec Weapon. 

DEAD MAN’S PART. That portion 
of the personal estate of a person deceased 
which Dy the custom of London became the 
administrator’s. 

If the decedent left wife and children, this 
was one-third of the residue after deducting 
the widow’s chamber ; if only a widow, or 
only children, it was one-half; 1 P. Wins. 
341 ; Salk. 246 ; if neither widow nor chil¬ 
dren, it was the whole ; 2 Show. 175. This 
provision was repealed by the statute 1 Jac. 
II. c. 17, and the same made subject to the 
statute of distributions. 2 Bla. Com. 518. 
See Custom of London. 

DEADMAN'S PLACE. See Priv¬ 
ileged Places. 


DEAD 8 PART. In Scotch Law. 
The part remaining over beyond the shares 
secured to the widow and children by law. 
Of this the testator had the unqualified dis¬ 
posal. Stair, Inst. lib. iii. tit. 4, § 24 ; Bell, 
Diet.; Paterson, Comp. §§ 674,848, 902. See 
Legitim. 


DEAD-PLEDGE. A mortgage ; mor~ 
tuum vadium. 

DEAF AND DUMB. A person deaf 
and dumb is dolicapax; but with such per¬ 
sons who have not oeen educated, and who 
cannot communicate their ideas in writing, 
a difficulty sometimes arises on the trial. 

A case occurred of a woman deaf and 
dumb who was charged with a crime. She 
was brought to the bar, and the indictment 
was then read to her ; and the question, in 
the usual form, was put. Guilty or not 
guilty ? The counsel for the prisoner then 
rose, and stated that he could notallow his 
client to plead to the indictment until it 
was explained to her that she was at liberty 
to plead guilty or not guilty. ThiB was at¬ 
tempted to be done, but was found impos¬ 
sible, and she was discharged from the bar 
simpliciter. Case of Jean Campbell, 1 Wh. 
& St. Med. Jur. § 468. When trie party in¬ 
dicted is deaf and dumb, he may, if he un¬ 
derstands the use of signs, be arraigned, and 
the meaning of the clerk who addresses him 
conveyed to him by signs, and his signs in 
reply explained to the court, so as to justify 
his trial and the infliction of punishment: 
14 Mass. 207 ; 1 Leach 102 ; 1 Chit. Cr. L. 
417. See 8 Jones, N, C. 186. It was for¬ 
merly said that persons deaf and dumb were 
presumably idiots; 1 Hale. P. C. 84; but 
that doctrine was formulated at a period 
when the subject of tbe education of such 
unfortunate persons had received little or 
no attention. Such, baldly stated, is un¬ 
questionably not the rule of law. One deaf 
and dumb is not consequently insane, and his 
capacity appearing, he maybe tried ; 1 Bish. 
Cr. L. § 8^5 ; the ordinary presumption of 
sound mind and criminal responsibility, as 
was said by Gilpin, C. J., in a case of homi¬ 
cide by a person so afflicted, “ does not ap¬ 
ply to a deaf and dumb person when charged 
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with the commission of a crime. On the 
contrary, the legal presumption is v then 
directly reversed ; for in such case it is in¬ 
cumbent upon the prosecution to prove to 
the satisfaction of the jury that the accused 
had capacity and reason sufficient to enable 
him to distinguish between right and 
wrong as to the act at the time when it was 
committed by him, and had a knowledge 
and consciousness that the act he was do¬ 
ing was wrong and criminal and would sub¬ 
ject him to punishment; 1 Houst. Cr. Rep. 
291. In that case the prisoner was acquit¬ 
ted “ under circumstances wherein plainly 
they would not have done it if he had been 
endowed with hearing and speech ; ” 1 Bisli. 
Cr. L. § 393. 

A person deaf and dumb may be exam¬ 
ined as a witness, provided he can be sworn ; 
that is, if he is capable of understanding 
the terms of the oath, and assents to it, and 
if, after he is Bworn, he can convey his 
ideas, with or without an interpreter, to the 
court and jury ; Phill. Ev. 14. If he is able 
to communicate his ideas perfectly by w rit¬ 
ing. lie will be required to adopt that as the 
more satisfactory method; but, if his knowl¬ 
edge of that method is imperfect, lie will 
be permitted to testify by mean9 of signs; 

1 Greenl. Ev. § 360 ; Tayl. Ev. 1170. 

DEAF, DUMB, AND BUND. A 

man born deaf, dumb, and blind was form¬ 
erly considered un idiot Fitzli. N. B. 

233; 1 Bla. Com. 304. But this is only a 
legal presumption and is open to be rebutted 
by evidence of capacity ; id.. Sherwood’s 
note 23 ; 1 Chit. Med. Jur. 301, 343 ; 4 Johns. 
Cli. 441 ; 3 Ired. 533. 

DEAFFOREST. In Old English 

Law. To discharge from being forest. To 
free from forest laws. 

DEAL. To deal is to traffic, to trans¬ 
act business, to trade. 8 A. & E. Ency. L, 
2nd (d., S4G. See Dealer. 

DEALER. A dealer in the popular, and 
therefore in the stat utory sense of the word, 
is nut one who buys to keep, or makes to 
sell, but one who buys to sell again. 27 Pa. 
494 ; 33 id. 385. 

lie stands intermediately between the 
producer and the consumer, and depends 
for his profit, not upon the labor he bestows 
upon his commodities, but upon the skill 
and foresight with which he watches the 
markets. 8A.&E. Ency. L. 2nd td. 84C. 

DEAN. In Ecclesiastical Law. An 

ecclesiastical officer, who derives his name 
from the fact that he presides over ten 
canons, or prebendaries, at least. 

There are several kinds of deans, namely : 
deans of chapters ; deans of peculiars ; rural 
deans; deans in the colleges; honorary 
deans; deans of provinces. 

See llrnAL Dean. 

DEAN AND CHAPTER. In Eccle¬ 
siastical Law. The council of a bishop, 
to assist him with their advice in the re¬ 
ligious and also in the temporal affairs of 
the see. 3 Co. 75; 1 Bla. Com. 3S2; Co. 
Litt. 103, 300; Termes dc la Ley; 2 Burn, 
Eccl. Law 120, 

DEAN OF THE ARCHES. The pre¬ 
siding judge of the court of arches. He 
was also an assistant judge in the court of 
admiralty. 1 Kent 371; 3 Steph. Com. 727. 

DEATH. The cessation of life. The 
ceasing to exist. 

Civil death is the state of a person who, 
though possessing natural life, has lost all 
his civil rights, and as to them, is considered 
as dead. 

A person convicted and attainted of felony and 
sentenced to the state prison for life Is, In the stale 
of New York, in consequence of the act of 20th of 
March, 1790, and by virtue of the conviction and 
sentence of Imprisonment for life, to be considered 
as civilly dead; 0 Johns. 118; 4 id. 2 2fl, SCO. And a 
Blmilar doctrine anciently prevailed In other cases 
at common law In England. 8ee Co. Litt. 1113; 1 
S ha raw. Bla. Com. 133, n. 

Natural death is the cessation of life. 

It 1 b also used to denote a death which occurs by 
the unassisted operation of natural causes, as dU- 
Liuguished from a violent death, or one caused or 
sccelerated by the Interference of human agency. 


In Medical Jurisprudence. The 
cause, phenomena, and evidence of violent 
death are of importance. 

An ingenious theory aa to the cause of death has 
been brought forward by Philip, in his work on 
Sleep and Death, in which he claims that to the 
highest form of life three orders of functions are 
necessary,—-viz.: the muscular, nervous, and sen¬ 
sorial ; that of these the two former are independent 
of the latter, and continue in action for a while 
after its cessation; that they might thus continue 
always, but for the fact that they are dependent on 
tbo process of respiration; that this process is a 
voluntary act, depending upon the will, and that 
this latter Is embraced in the sensorial function. In 
this view, death Is the suspension or removal of the 
sensorial function, and that leads to the suspension 
of the others through the cessation of respiration. 
Philip, Sleep £ D.; Dean, Med. Jur. 413 et seq. 

Its phenomena, or signs and indication*. 
Real 13 distinguishable from apparent death 
by the absence of the heart-beats and res¬ 
piration. These conditions are, however, 
not always easy to determine positively 
when the following tests may bo applied :— 
1. Temperature or body the same as the 
surrounding air. 2. Intermittent shocks of 
electricity at different tensions give no in¬ 
dications of muscular irritability. 3. Move¬ 
ments of the joints of the extremities and 
of the jaw showing more or less rigor-morlis. 
4. A bright needle pluDged into the biceps 
muscle and left there showing no signs of 
oxidation on withdrawal (Cloquet’s test). 5. 
The opening of a vein showing that the 
blood has coagulated. 6. The subcutaneous 
injection of ammonia causing a dirty brown 
stain (Monte Verde’s test). 7. A fillet ap¬ 
plied to the arm causing no filling of the 
veins on the distal side of the fillet (Richard¬ 
son’s test). 8. “ Diaphanous test ” ; after 
death there is an absence of the translucenco 
6een in the living when the hand is held 
before a strong light with the fingers ex¬ 
tended and in contact. 9. “ Eve test”; after 
death there is loss of pupillary reaction to 
light and to anydriatics, and there is also 
loss of corneal transparency ; H. P. Loomis 
in Witthaus & Becker, Med. Jur. 

Its evidence when produced by violence. 
This involves the inquiry as to the cause of 
death in all cases or the finding of bodies 
divested of life through unknown agencies. 
It seeks to gather all the evidence tnat can 
be furnished by the body and surrounding 
circumstances bearing upon this difficult 
and at best doubtful Bubject. It more im¬ 
mediately concerns the duties of the coroner, 
but is liable to come up subsequently for a 
more thorough and searching investigation. 
As this is a subject of great, general, and 
growing interest, no apology is deemed nec¬ 
essary for presenting briefly some of the 
points to which inquiry should be directed, 
together with a reference to authorities 
where the doctrines are more thoroughly 
discussed. 

The first point for determination is, whe¬ 
ther the death was the act of God or the re¬ 
sult of violence. Sudden death is generally 
produced by a powerful invasion of the liv¬ 
ing forces that develop themselves in the 
heart, brain, or lungs —the first being called 
syncope , the second apoplexy , and the third 
asphyxia. Dean, Med. Jur. 426. 

The last two axe the most important to 
be understood in connection with the sub¬ 
ject of persons found dead. 

In death from apoplexy , the sudden inva¬ 
sion of the brain destroys innervation, by 
which the circulation is arrested, each side 
of the heart containing its due proportion of 
blood, and the cavities are all distended 
from loss of power in the heart to propel 
its contents. Death from apoplexy is dis¬ 
closed by the appearances revealed by dis¬ 
section, particularly in the brain. 

Death by asphyxia is still more important 
to be understood. It is limited to cases 
where the heart’s action is made to cease 
through the interruption of the respiration. 
It is accomplished by all the possible modes 
of excluding atmospheric air from the lungs. 
The appearances in the body indicating 
death from asphyxia are, violet discolora¬ 
tions, eyes prominent, firm, and brilliant, 
cadaveric rigidity early and well marked, 
venous syBtem of the brain full of blood, 
lungs distended with thick dark-colored 
blood, liver, spleen, and kidneys gorged, 
right cavities of the heart distended, left 


almost empty. 

Many indications as to whether the death 
is the act of God or the result of violence 
may be gathered from the position and cir¬ 
cumstances in which the body is found. As 
thorough an examination as possible should 
be first made of the body before changing 
its position or that of any of the limbs, or 
varying in any respect its relations with 
surrounding bodies. This is more necessary 
if the death has been apparently caused by 
wounds. Then the wounds require a spe¬ 
cial examination before any change is made 
in position, in order from their nature, char¬ 
acter, form, and appearance to determine 
the instrument by which they were inflict¬ 
ed, and also their agency in causing the 
death. Their relations with external ob¬ 
jects may indicate the direction from which 
they were dealt, and, if incised, their ex¬ 
tent, depth, vessels severed, and hemor¬ 
rhage produced may be conclusive as to the 
cause of death. 

A thorough examination should be made 
of the clothes worn by the deceased, and 
any parts torn or presenting any unusual ap¬ 
pearance should be carefully noted. A list 
should be made of all articles found on the 
body, and of their state and condition. The 
body itself should undergo a very careful 
examination. This should have reference 
to the color of the skin, the temperature of 
the body, the existence and extent of the 
cadaveric rigidity of the muscular system, 
the state of the eyes and of the sphincter 
muscles, noting at the same time whatever 
swellings, ecchymoses, or livid, black, or 
yellow spots, wounds, ulcers, contusions, 
fractures, or luxations, may be present. 
The fluids that have exuded from the nose, 
mouth, ears, sexual organs, etc., Bhould be 
carefully examined : and when the deceased 
is a female, it will be proper to examine the 
sexual organs with care, with a view of as¬ 
certaining whether before death the crime 
of rape had or had not been committed. 

Another point to which the attention 
should be directed is, the state of the body 
in reference to the extent and amount of 
decomposition that may have taken place 
in it, with the view of determining when 
the death took place. This is sometimes 
important to identify the murderer. The 
period after death at which putrefaction 
supervenes became a subject of judicial 
examination in Desha’s case, reported in 
Dean, Med. Jur. 423 ct scq., and more fully 
in 2 Beck, Med. Jur. 44 et seq. Another 
interesting inquiry, where persons are found 
drowned, is presented in the inquiry as to 
the existence of adipocere , a compound of 
a yellowisli-white color, /consisting of cal¬ 
careous or ammonia cal soap, which is 
formed in bodies immersed in water in from 
eight weeks to three years from the cessa¬ 
tion of life. Tayl, Med. Jur., Hartsh. ed. 
542; 1 Ham. Leg. Med. 104. 

Another point towards which it is prop¬ 
er to direct examination regards the situ- 
uation and condition of the place where the 
body is found, with the view of determin¬ 
ing two facts first, whether it be a case 
of homicide, suicide, or visitation of God ; 
and, second, whether, if one of homicide, 
the murder occurred there or at some other 
place, the body having been brought there 
and left. The points to be noted here arc 
whether the ground appears to have been 
disturbed from its natural condition ; whe¬ 
ther there are any, and what, indications 
of a struggle; whether there are any marks 
of footsteps, and, if any, their size, number, 
the direction to which they lead, and 
whence they came ; whether any traces of 
blood or hair can be found; and whether 
any, or what, instruments or weapons, 
which could have caused death, are found 
in the vicinity; and all such instruments 
should be carefully preserved, so that they 
may be identified. Dean, Med. Jur. 257 ; 2 
Beck, Med. Jur. 107, nn. 136, 230. 

As the decision of the question relating 
to the cause of death is often important and 
difficult to determine, it may be proper to 
notice some of its signs and indications in a 
few of the most prominent cases where it 
is induced by violence. 

Death by drowning is caused by asphyxia 
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from suffocation, by nervous or syncopal 
asphyxia, or by asphyxia from cerebral con¬ 
gestion. 

In the first, besides other indications of 
asphyxia, the face is pale or violet, a frothy 
foam at the mouth, froth in the larynx, tra¬ 
chea, and bronchi, water in the trachea 
and, sometimes, in the ramifications of the 
bronchia, and also in the stomach. In the 
second, the face and skin are pale, the tra¬ 
chea empty, lungs and brain natural, no 
water in the stomach. In the third, the 
usual indications of death by apoplexy are 
found on examination of tbe bruin. See 1 
U.vn. Leg Med. 120. 

Death by hanging is produced by asphyx¬ 
ia suspending respiration by coinpressing 
the larynx, by apoplexy pressing upon the 
veins and preventing the return of blood 
from the head, by fracture of the cervical 
vertebrae, laceration of trachea or larynx, 
or rupture of the ligaments of the neck, or 
by co.npressing the nerves of the neck. The 
signs and indications depend upon tbe cause 
of death. Among these are, face livid and 
swollen, lips distorted, eyelids swollen, eyes 
red and projecting, tongue enlarged, livid, 
co:upre*se i. froth about the lips and nos¬ 
trils, a Jeep ccchymosed mark of the cord 
about the neck, sometime* ecchymosed 
patches on different parts of the body, fin¬ 
gers contracted or clenched, and the body 
retaining its animal heat longer than in 
oth?r inodes of death. 

Death by strangulation presents much the 
same appearances, the mark of the cord be¬ 
ing lower down on the neck, more horizon¬ 
tal, and plainer and more distinctly ecchy¬ 
mosed. 

Death by cold leaves few traces in the sys¬ 
tem. Pale surface, general congestion of 
internal organs, sometimes effused serum 
in the ventricles of the brain. 

Death by burning presents a narrow white 
lin 3 surrounding the burnt sj>ot; external 
to that, one of a deep-red tint, running by 
degrees into a diffused redness. This is 
succeeded in a few minutes by blisters filled 
with serum. 

Death by lightning usually exhibits a con¬ 
tuse J or lacerated wound where tbe electric 
fluid entered and passed out. Sometimes 
an extensive ecchymosis appears,—more 
commonly on tbe back, along the course of 
the spinal marrow. 

Death by starvation produce^ general 
emaciation ; eyes and cheeks sunken ; bones 
projecting ; face pale and ghastly ; eyes red 
and ooen ; Bkin, mouth, and fauces dry; 
stomach and intestines empty; gall-bladder 
large and distended ; bodv exhaling a fetid 
odor; heart, lungs, and large vessels col¬ 
lapsed ; early commencement of the putre¬ 
factive process. 

These and all other questions relating to 
persons found dead will be found fully dis¬ 
cussed in works on medical jurisprudence. 

By Opium. “Death by opium” means 
not the accidental or involuntary, but the 
rational and voluntary use of opium. 6 
Bush (Kv.t 271. 

The Legal Consequences. Persons 
who have been once shown to have been in 
life are always presumed thus to continue 
until the contrary is shown ; 60 that the 
burden is on the party asserting the death 
to make proof of it; 2 East 312 ; 2Rolle4Gl. 
But proof of a long continued absence un- 
heard from and unexplained will lay a foun¬ 
dation for presumption of death ; 155 Mass. 
4G1; 83 Me. 289 ; 83 Ky. 219; but where 
an heir at law and devisee marries in the 
state and afterwards removes with their 
children to the west, and nothing is heard 
of him or them for forty-five or fifty yeare 
by any of their relations living in the state, 
the court will not instruct the jury to pre¬ 
sume that they were all dead without issue; 
6 Ho list. 447. Various periods of time are 
found in the adjudged cases to warrant such 
presumption. It was held to arise after 
twenty-seven years; 3 Bro. C. C. 510; 
twenty years, sixteen years ; 5 Ven. 458; 
153 Mass. 339 ; fourteen years; 3 S. & R. 390; 
twelve years ; 18 Johns. 141 ; eleven years ; 7 
Mackey 20H. The general rule, ns now un¬ 
derstood, is that the presumption of the dur¬ 
ation of life ceases at the expiration of seven 


years from the time when the person was 
last known to be living; 1 Phil. Ev., 4tli 
Am. ed. 640 ; 1 Greenl. Ev. 41 ; Tnyl. Ev. 
216; 5 Johns. 263 ; B B. & Ad. 86 ; 11 Ky. 
L. Rep. 219 ; 126 Pa. 207 ; 69 Tex. 10. There 
are cases, however, where a presumption of 
death may be raised from even a shorter 
absence; 45 Minn. 150; 125 N. Y. 610; and 
while seven years is the period in which the 
presumption of continued life ceases, yet 
this period may be shortened by proof of 
such facts and circumstances as, submitted 
to the test of experience, would force a con¬ 
viction of death within a shorter period; 
71 Fed. Rep. 258 ; 07 U. S. 028 ; 130 Mass. 
505 ; 18 Neb. G34 ; but the law raises no pre¬ 
sumption os to the exact time of deatli ; 
97 U. S. 628; 73 Wis. 170. See article in 2 
Harv. L. Rev. ; 34Sol. Journ. 247. It seems 
that such continued absence for seven years 
from the particular state of his residence, 
without showing an absence from the 
United States, is sufficient; 10 Pick. 515 ; 

1 Rawle 373 ; 1 A. K. Marsh. 278 ; 1 Penning. 
167 ; 2 Bay 476 ; tyut the statutory presump¬ 
tion of the death of a person will not be 
received until all reasonable doubt of his 
death, at a given time, is removed ; 49 N. J. 
Eq. 420. There are cases, however, in 
which an absence of seven years will not 
raise a presumption of death without issue, 
as where it is probable that the failure to 
communicate with friends is intentional; 
66 Hun 266. See Escheat. 

The record of the probate of a will is not 
competent evidence of death ; 80 N. Y. 121 ; 
s. c. 19 Ani. Rep. 144, and note. But it is 
held that where a foreign court of com¬ 
petent jurisdiction has made a grant of ad¬ 
ministration on the presumption of death, 
such grant may be accepted by the court of 

f robate as sufficient proof of the death ; 
1892] Prob. 255. A letter contained in an 
envelope requesting a return to the writer, 
if not called for, and showing the post office 
stamp that it had been returned to the 
writer, is admissible as affording ground 
for an inference, more or less strong, of the 
death of the addressee ; 63 Vt. 667. 

Questions of great doubt and difficulty 
have arisen where several persons, respect¬ 
ively entitled to inherit from one another, 
happen to perish all together by the same 
event, such as a shipwreck, a battle, or a con¬ 
flagration, without any possibility of ascer¬ 
taining who died first. In such cases the 
French civil code and the civil code of Louis¬ 
iana lay down rules (the latter copying from 
the former) which are deduced from the 
probabilities resulting from the strength, 
age, and difference of sex of the parties. 

If tho9ethus perishing together were un¬ 
der fifteen, the eldest shall be presumed the 
survivor. If they were all above sixty, the 
youngest shall be presumed the survivor. If 
some were under fifteen and others above 
sixty, the former shall be presumed the sur¬ 
vivors. If those who have perished together 
had completed the age of fifteen ana were 
under sixty, the male shall be presumed the 
survivor where the ages are equal or the 
difference does not exceed one year. If 
they were of the same sex, that presumption 
shall be admitted which open9 the succes¬ 
sion in the order of nature ; and thus the. 
younger must be presumed to have survived 
the elder. Frencn Civ, Code, art. 720-722 ; 
La. Civ. Code, art. 030-983 ; 78 Cal. 649. 

The English common law has never a- 
dopted these provisions, or gone into the re¬ 
finement of reasoning upon which they are 
based. It requires the survivorship of two 
or more to be proved by facts, ana not by 
any settled legal rule or prescribed presump¬ 
tion. In some of the cases that have arisen 
involving this bare question of survlvorsliip, 
the court have advised a compromise, deny¬ 
ing that there was any legal principle upon 
winch it could be decided. In otfiers, the 
decision has been that they all died toge¬ 
ther, and that none could transmit rights 
to otliere; 1 W. Bln. 640; Feame, Posth. 
Works 88, 30 ; 2 Phill. 261; Cro. Eliz. 603; 
1 Mete. Mass. 808 ; 3 Hngg. Eccl. 748; 5 B. 
& Ad. 91; 1 Y. & C. Ch. 121; 1 Curt. 405, 
429 ; 23 Kan. 270; 8 Redf. 87 ; [1802] Prob. 
142; 73 Me. 408 ; that is, the one who bears 
the burden of proof of survivorship fails in 


his case ; 75 N. Y. 78. Where a mother and 
daughter die in the same year, but there is 
no evidence of the precise date of the death 
of the mother, an assumption that she died 
before the daughter is not warranted ; 81 
Tex. 878. 

Where the death of two or more persons 
result from a common disaster, the case must 
be determined upon its own peculiar facts 
and circumstances, whenever the evidence 
iB sufficient to support a finding as to sur¬ 
vivorship ; 73 Wis. 445. 

Where land has been sold on administra¬ 
tion proceedings under a petition alleging 
the decease of a person because of his dis¬ 
appearance from home and failure to hear 
from him for a period of seven years, he 
cannot on his return recover it in ejectment 
against innocent purchasers who have taken 
possession and made valuable improve¬ 
ments ; 5 Wash, 8t. 309. 

As to contracts. These are, in general, not 
affected by the death of either party. The 
executors or administrators of tne decedent 
are required to fulfil all his engagements, 
and may enforce all those in his favor. But 
to this rule there are the following excep¬ 
tions, in which the contracts aro terminated 
by the death of one of the parties :— 

The contract of marriage. See Marriage. 

The contract of partnership. See Part¬ 
nership. 

Those contracts which are altogether per¬ 
sonal : as, where the deceased has agreed to 
accompany the other party to the contract 
on a journey, or to serve another ; Pothier, 
Obi. c. 7, art. 3, §§ 2, 3; 24 Fed. Rep. 583; 
or to instruct an apprentice; Bacon, Abr. 
Executor , P ; 1 Burn, Eccl. Law 82 ; Hamm. 
Partn. 157; Ans. Contr. 325 ; 1 Rawle 61 ; 
also an instance of this species of contract 
in 2 B. & Ad. 303. In all those cases where 
one is acting for another and by his author¬ 
ity, such os agencies and powers of attor¬ 
ney, where the agency or power is not 
coupled with an interest, the death of the 
party ordinarily works a revocation; 8 
Wheat. 174 ; 83 Pa. 228. Where the power 
is to transfer stock, signed by the seller of 
the stock, it is not revoked by his death ; 31 
W. N. Cas. Pa. 502. See Agency. 

As to torts. In general, when the tort 
feasor or the party injured dies, the cause 
of action dies with him ; but when the de¬ 
ceased might have waived the tort and 
maintained assumpsit against the defend¬ 
ant, his personal representative may do the 
same thing. See Actio Personalis Mori- 
tur cum Persona, where this subject is 
more fully examined. 

As to crimes. When a person accused of 
crime dies before trial, no proceedings can 
be had against his representatives or his 
estate. 

As to inheritance. By the death of a per¬ 
son seised of real estate or possessed of per¬ 
sonal property, his property real and person¬ 
al, after satisfying nis debts, vests, wnen he 
has made a will, as he has directed by that 
instrument; but if he dies intestate, his real 
estate goes to his heirs at law under the 
statute of descents, and his personal to his 
administrators, to be distributed to the next 
of kin, under the statute of distributions. 

In suits. At common law an original 
suit abated by reason of the death of the 
plaintiff ; 6 Wait, Act. & Def. 400 ; 24 Miss. 
192 ; but in most of the states and England 
it is otherwise, and the personal representa¬ 
tives may become parties and prosecute the 
suit; Wins. Ex., 7th Am. ed. pt. ii. b. iii. 
ch. 4, and American note thereto, pp. 91,99. 
In one state, Delaware, there is a constitu¬ 
tional provision that no action shall abate 
by the death of a party ; Del. Const, art. 6, 
§ 18. The English practice and rules under 
the procedure acts will be found in the 
chapter of Williams on Executors above 
cited and a reference to the American stat¬ 
utes in the note thereto. In case of the 
death of a plaintiff the usual practice is to 
make a suggestion of it to the court which 
is entered of record ; and in case of the 
death of a defendant his executor or ad¬ 
ministrator may be made a party, either by 
scire facias, or motion for an order of re¬ 
vivor, or other proceeding for giving due 
notice to the representative, according to 
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the varying practice of the several states. 
See Abatement. 

The death of a defendant will discharge 
the special bail; Tidd, Pr. 248; but when 
he dies after the return of the ca. sa. and 
before it is filed, the bail are fixed ; 0 Term 
284; 5 Binn. 832, 838*; 2 Maas. 485; 12 
Wheat. 604; 4 Johns. 407 ; 4 N. H. 29; 45 
Ala. 52; 67 How. Pr. 178. 

DEATH-BED DEED. A deed made 
by one who was at the time sick of a disease 
from which he afterwards died. Bell. Diet. 

DEATH DUTIES. Death duties 
were established by the Homan and ancient 
law, and by the modern laws of France, 
Germany and other continental countries, 
England and her colonics, and an examina¬ 
tion of all shows that tax laws of this nature 
rest in their essence upon the principle that 
death is the generating source from which 
the particular taxing power takes its being, 
and that it is the power to transmit or the 
transmission from the dead to the living 
on which such taxes are more immediately 
vested. 178 U. S. 42. 

A tax of this kind has been defined as "an 
exaction made by the State in the regulation 
of the right of devolution of property of 
decedents, which is created by law, and 
which the law may restrain or regulate," 
76 Conn. 241 ; 153 N. Y. 1, 4. 

Soon after the organization of the Federal 
government Congress imposed death duties, 
and has used this mode of taxation at inter¬ 
vals until the present time. The same mode 
of taxation has been practiced by many of 
the State legislatures. 

Constitutionality of. The constitutions 
of many of the States contain, in some form, 
the maxim "taxation Bhould be equal and 
uniform." This maxim . . . caused a diffi¬ 
culty which was most keenly felt when courts 
were called upon to reconcile the unques¬ 
tioned power of taxation, through the impo¬ 
sition of death duties, with the constitutional 
provision requiring uniformity and equality 
in taxation. Such legislation generally 
involved, and in some instances to a marked 
degree, tne violation of the rule of uniformity 
in rate and of equality in operation. The 
difficulty was overcome partly through an 
application of the theory, found useful in 
other tax troubles, that the rule of equality 
did not apply to the people as a whole, or to 
property in general, but only to persons and 
property after they had been classified for 
purposes of taxation. 

More reliance, however, was placed upon 
the theory that imposition of acuth duties 
is not taxation within the meaning of the 
troublesome maxim; that inasmuch as the 
process by which the State assumes the care 
of property upon the death of its owner and 
secures its distribution to the objects desig¬ 
nated by him in his will, or to the persons 
designated by the law of intestacy, is the 
creature of statute, which the State may 
alter or abrogate at pleasure, therefore the 
power of its owner to so transfer property, 
through his death, and of his legatee or the 
distributee of hiB estate to so receive the 
property, is a privilege granted by the 
State, which may properly dictate the terms 
on which the privilege may be enjoyed. 


DEBAUCH. To corrupt one s manners, 
to make lewd, to mar or spoil; to seduce 
and vitiate a woman. 2 Hut. 829. 

In an action for damages for crim. con., 
the allegation being that defendant seduced 
and debauched the plaintiff’s wife, whereby 
her affections were alienated, etc., if the 
charge of adultery be not proved, the word 
debauch in the petition will not support a 
verdict for damages for alienation of affec¬ 
tion ; 47 Iowa 409. 

It is a word of French origin which has 
come into use in our language in the sense 
of enticing and corrupting. 

From the French word debaurhe (meaning, 
literally, from the shop). Original English 
signification was, to entice or draw one away 
from his work, employment, or duty; later 
acquired the additional meaning, to "seduce” 
a woman, which was extended to include 
"seduce and violate" a woman, the sense in 
which it is most generally used at present. 
8 A. & E. Ency. L. 2nd ed., 958. See 
Debauchery. 

DEBAUCHBHY. The term debauch¬ 
ery is not a legal or technical term. To 
debauch is to corrupt in morals or principles ; 
to lead astray morally into dishonest and 
vicious practices; to corrupt; to lead into 
unchastity ; to debauch. Debauchery then, 
is an excessive indulgence of the body; 
licentiousness, drunkenness, corruption of 
innocence, taking up of vicious habits. 227 
U. S. 331. 

DEBENTURE {from debentur mihi, 
Lat., with which various old forms of ac¬ 
knowledgments of debt commenced). A 
certificate given in pursuance of law, by 
the collector of a port of entry, for a cer¬ 
tain sum due by the United States, payable 
at a time therein mentioned, to an importer 
for drawback of duties on merchandise im¬ 
ported and exported by him, provided the 
duties on the said merchandise shall have 
been discharged prior to the time aforesaid. 
U. S. Rev. Stat. §§ 3037-40. 

In some government departments a term 
used to denote a bond or bill by which the 
government is charged to pay a creditor or 
his assigns the money due on auditing his 
account. 

An instrument in writing, generally un¬ 
der seal, creating a definite charge on a defi¬ 
nite or indefinite fund or subject of prop¬ 
erty, payable to a given person, etc., and 
usually constituting one of a series of similar 
instruments. Cavanagh, Mon. Seo. 267. 
See 66 L. J. R. Ch. D. 815; Brloe, Ultra 
Vires, 2d ed. 279. 

A charge in writing of certain property, 
with the repayment at a time fixed of money 
lent by a person therein named at a given 
interest. It is frequently resorted to by 
public companies to raise money for the 
prosecution of their undertakings. The 
period is usually three, five, or seven years, 
and the amounts £50, £100, or £500, or some 
amounts divisible by ten. Wharton. 

It is difficult to find in the books any statement 
approaching a definition of this class or securities. 
As a rule, both text writers and courts content 
themselves with a statement of Inability to define 
them. A late English writer says ” No one seems 
to know exactly what debenture means; ” Buckley,. 
Companies Act 100; and Chltty, J., said in one case 
that ” a debenture means a document which either 


Upon this theory, laws for collecting taxes 
by way of death duties, which disregard 
uniformity in rate and involve gross in¬ 
equality in operation, have been held valid 
by courts of lost resort in States whose 
constitutions require uniformity and equality 
in taxation. 76 Conn. 242, 243. 


DEATH DUTIES. In England, 

duties payable on the devolution of property 
at death. Those now commonly payable 
are Estate Duty, Succession Duty, and 
Legacy Duty. Another death duty payable 
from 1894 to 1914 was Settlement Estate 
Duty. Three other death duties are Tem¬ 


porary Estate Duty, now wholly abolished 




would appear to be still payable in some 
eases. Byrne. 


DEATH’S PART. See Dead’s Part 
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creates a debt or acknowledges It, and any document 
which fulfils either of these conditions u a deben¬ 
ture ; 11 87 Ch. D. 2G0,264 ; but in the same case North, 
J., would not go bo far. In another case the same 
judge(Chltty) said: “Theterm itself imports adebt 
and acknowfedgment of a debt, and generally If not 
always Imports an obligation to pay ; ’’ 80Ch. D. 216; 
and again In. another case he thus expresses the 
doubt existing as to the exact legal Idea Involved In 
the expression : 11 So far as I am aware, the term 
debenture Has never received any precise legal defi¬ 
nition. It is, comparatively speaking, a new term. 
I do not mean a new term in the English language, 
because there is a passage in Swift (quoted In Lath¬ 
am’s Diet.) where the term debenture Is used.'* The 
lines referred to are: 

“ Ton modern eHU. atioold Mah mu bring hb nUlm. 
damroto debenture* on joar fame i 
And llttto woo Id bo left r°®. I'm afraid. 

If all roar dabu to Oraaoa and Roma won paid.” 

And the Judge continued: “ But although it Is 
not a term with any legal definition. It is a term 
which has been used by lawyers frequently with 
reference to Instruments under acta of parliament* 
which, when you turn to the acts themselves, are not 
so described ; ” 66 L. J. Ch. 017. 

An American authority on corporate securities 
says :—“ Debentures, which are the commonest 


form of security issued by English corporations, 
are defined to be instruments under seal creating 
a charge according to their word Tog upon the 
property of the corporation, and to that extent 
conferring a priority over subsequent creditors and 
over existing creditors not possessed of such charge. 
This Is the true and proper use of the term ; although 
It is frequently applied on the one hand to Irfttru- 
ments which do not confer a charge and which are 
nothing more nor lees than ordinary unsecured bonds, 
and on the other to instruments which are more 
than a mere charge, being in effect mortgages, and 
are pr^&rl^ termed mortgage debentures; ” Jones, 

In the case of an instrument engaging for the pay¬ 
ment of “ the amount of this debenture,” with cou¬ 
pons for interest payable half-yearly. Grove. J . said: 

In the several dictionaries whten we are in the 
habit of consulting, no satisfactory definition can be 
found, and neither of the learned counsel hiis been 
able to afford us any. I do not remember the term 
being used otherwise than in an acknowledgment of 
indebtedness by a corporate body having power by 
act of parliament or otherwise to Increase its capital 
by borrowing money.” It was something different 
from a promissory note, having a different stamp 
duty, different form, and a special mode of paying 
Interest. The paper was held a debenture and aub- 

J ect to a higher stamp duty than a promissory note, 
n the same case Llndley, J., said that what were 
known as debentures were of various kinds mort¬ 
gage debentures which were charges on some klndi 
of property, debenture bonds which we t e not, deben¬ 
tures which were nothing more than an acknowl¬ 
edgment of Indebtedness and ‘‘a thing like this 
which is something more; ” 7 Q. B. D, 106. 

Debentures may be issued by a single per¬ 
son, a firm, or corporation, and it is an at¬ 
tribute implied in the definition of deben¬ 
ture that the holders are entitled without 
priority among themselves. They are, it is 
said, usually made a primary charge on the 
corporate property or undertaking, and as 
such will nave priority over judgments ob¬ 
tained by general creditors and over the 
claims of shareholders; Cav. Mon. Sec. 358. 

*' Such debentures are in effect statutory 
mortgagee. ... In England each creditor 
is secured Dy a separate mortgage, while in 
America one secures all; and by statute in 
England, holders of mortgage debentures 
have no priority inter se.” Jones, Corp. B. 
& M. Sec. 32. 


Sometimes the nature of a debenture 
holder's charge is that of a floating mort¬ 
gage or secunty attaching only to the sub¬ 
jects which are for the time being the prop¬ 
erty of the company, and not preventing 
the latter from disposing of tne subject 
charged free from incumbrance; id.; L. R. 
15 Ch. D. 465 ; 10 id. 530. 

A debenture is distinguished (1) from a 
mortgage which Is an actual transfer of 
property, (2) from a bond which does not 
directly affect property, and (3) from a mere 
charge on property which is individualized 
and does not form part of a series of similar 
charges; Cav. Mon. Seo. 267, citing L. R, 10 
Ch. D. 530, 081 ; 15 id. 465 ; 21 id. 702; L. 
R. 7 App. Cas. 678. Debentures strictly so 
called differ from mortgages in not confri 
ring on the grantee the legal title or any 
of the ordinary rights of ownership of the 
property upon which the charge is created. 
A leading American writer says of this class 
of securities as understood' in England 
that the charge created by them confers 
only equitable rights either as against other 
creditors or as against the corporation creat¬ 
ing them. It is a test whether an instru¬ 
ment is a debenture or mortgage to ascer 
tain whether the holder has any legal right 
to interfere with the company’s use or con¬ 
trol of the property in whatever way it 
pleases. If tne instrument confers a charge 
which can be protected and enforced only 
in equity it is strictly a debenture; Jones, 
Corp. B. & M. § 82. See 10 H. L. C. 191. Of 
course, the effect and extent of the charge 
depend entirely upon the language used ; L. 
R. 2 Ch. D. 337. 


A debenture holder in England differs 
from a mortgagee in that the latter has a 
lien upon tolls and traffic receipts and may 
have a receiver appointed while the former 


ias not; Jones, Corp. B. & M. § 232; 2 Ir. 
So. 524; L. R. 7 Ch. 655. 

Debentures issued by an English com¬ 
pany owning land in Italy and binding 
heir “assets, property, and effects” were 
leld to create no mortgage or lien; 26 W. 
X. 128; and debenture bonds, principal 
md interest payable to bearer, secured oy 
nortgage of the company to certain persons 

f aw Ua1/4am wren ttaiH 


for non-recording, were held to create no 
charge; 19 Q. B. D. 568. 


275 


DEBT 


Where a company had power “ to issue 
bontLi.debentures,or mortgage debentures,’* 
which would entitle holders to be paid pan 

S tunt out of the company's property, evi- 
enoes of debt expressed as “ obligations ” 
by which the company bound ** themselves 
and their successor* and all their estate 
property, etc .” were held to be debentures 
and to create a charge ; 10 Oh. Piv. 580. 

Where a number of debentures are sealed 
one after another in numerical order they 
fTmmo facie rank in priority accordingly, 
out if it is so provided, they rank pari pas* 
su ; 21 Ch. D. ?63«; 38 id. 156, 171 ; Buckley, 
Companies Acts.172. 

Debentures are not issued until they are 
delivered ; id. ; 84 Ch. D. 58. 

The exact nature of debentures has been 
much discussed in England as arising in 
cases where the (question was whether a pa¬ 
per required registration under tbe Bills of 
Sales Act which excepted f rom its provisions 
** debentures” issued by any mortgage, loan, 
or other incorporated company and secured 
upon the capital stock or goods, chattels, 
and effects of such company. 

A memorandum of agreement which con¬ 
tained a covenant by a company to pay to 
each of nine persons, who were mentioned 
in it as lenders, the sum set opposite their 
names pari passu, and charged all the prop¬ 
erty of the company, was a debenture ; per 
Chitty, J., 36 Cn. D. 215; and the covering 
deed which usually accompanies debentures 
as a security for the payment of the deben¬ 
tures when due is not a debenture; 34 Ch. 
D. 43. 

A mere memorandum in writing by a 
coal and fireclay working and brick-mak¬ 
ing company, of a deposit with bankers of 
title deeds, as a security for balances due or 
to become due, but which did not admit 
any specific debt, or contain an agreement 
to pay otherwise than by an agreement to 
execute a legal mortgage, was not a deben¬ 
ture; 37 Ch. D, 281. 

The act referred to speaks of “ debentures 
issued . . . and secured upon/* and an 
English writer of authority considers that 
this means a borrowing money for the bene¬ 
fit of Bever&l lenders ; Buckley, Companies 
Acts 170; but it has been hela that the stat¬ 
utory term debenture applied when there 
were several lenders but only one security 
given for the benefit of all; 86 Ch. D. 215 ; 
ft may consist of one document, not neces¬ 
sarily of a series of documents ; id.; and a 
single security to a single lender, not pur¬ 
porting in terms to be a debenture, was one 
in law ; 37 Ch. D. 260. A security to a lend¬ 
er on some part of a company’s property 
is not one, while an issue secured upon its 
entire stock 'in trade and undertaking is, 
and between these two is to be sought t.hfi 
line of demarcation ; Buckley, Companies 
Acts 172. 

See 7 Ry. & Corp. L. J. 618. 

DEBEETUBE BOND An obliga¬ 
tion on the part of a corporation to pay 
principal ana interest at a fixed time. 4 
Elliott, Contracts § 3584. See Debenture ; 
Debenture Stock. 


DEBENTURE STOCK. An issue of 
stock usually irredeemable and transferable 
in any amount, not including a fraction of 
a pound. 

The terminability and fixity in amount 
of debentures being inconvenient to lenders 
has led to their being in mai# cases super¬ 
seded by debenture stock, whart. Lex. 

The issue of debenture stock is not bor¬ 
rowing at all; it is the sale, in consideration 
of a sum of money, of the right to receive a 
perpetual annuity ; 9 Ch. D. 837 ; Buckley, 
Companies Acts 172; and none the less so if 
redeemable at the option of the company ; 
id. 

In E n g lan d. A stock or fund represent¬ 
ing money borrowed by a company or public 
body, and charged on the whole or part of 
it* property. Defined by Lord Linaley as 
“borrowed capital consolidated into one 
mass for the sake of convenience. 1 ' Differs 
from debentures chiefly in these respects, 
that the title of each original holder appears 
in a register, instead of being represented by 
an instrument complete in itself, and that 


the stock is capable of being transferred in 
any amounts, unless there are qualifying 
regulations ol the company. Byrne. See 
Debenture ; Debenture Bond. 

DEBBT ESSE FINIS LITITJM 

There ought to be an end of Buite j there 
should be Borne period put to litigation. 

DEBIT ET DETHfBT (Lat. he owes 
and withholds). In Pleading. An action 
of debt is said to be in the debet et detinet 
when it is alleged that the defendant owes 
and unjustly withholds or detains the debt 
or thing in question. 

The action is so brought between the con¬ 
tracting parties. See Dkttnkt. 

DEBET ET BOU3T (Lat he owes and 
is used to). Where a man sues in a writ of 
right or to recover any right of which he 
is for the first time disseised, as of *Wit at 
a mill or in case of a writ of quod permittat , 
he brings his writ in the debet et solet. Reg. 
Orig. 144 a; FiUh. N. B. 122, M. 

DEBIT. A term used in book-keeping, 
to express the left hand page of the ledger, 
or of an account to which are carried all the 
articles supplied or amounts paid on the sub¬ 
ject of an account, or that are charged to 
tint account. 

The balance of an account where it shows 
that-something remains due to the party 
keeping the account. 

An amount which is set down as a debt 
or owing. 

DEBIT SANS BREVE. See Deb- 
itum Sine Brevi. 

DEBITA FUNDI (Lat.). In Scotch 
Law. Debts secured on land. Bell, Diet. 

DEBITA LAICOBUM (Lat.). Debts 
of the laity. Those which may be recov¬ 
ered in civil courts. 

DEBITUM. A thing due or owing ; 
an obligation; a debt (q. v ,). Anderson. 

DEBITUM FUNDI. (Lat.) A 
debt of tbe ground ; a debt which is a charge 
upon real estate. 

DEBITUM IN PRJESENTI SOL- 
VENDUM IN FUTTJRO (Lat ). An 
obligation of which the binding force is 
complete and perfect, but of which the per¬ 
formance cannot be required till some 
future period. 

DEBITUM SANS BREVE. See 

Debitum Sine Brevi. 

DEBITUM SINE BREVI. Debt 
without a writ or declaration. Written also 
debitum, or debit, sans breve; abbreviated 
d. s. b. Anderson. 

DEBT (Lat. debere, to owe; debitum, 
something owed). In Contracts. A sum 
of money due by certain and express agree¬ 
ment. 3 Bla. CJora. 154. See 2 Wash. C. 
C. 830. 

All that i9 due a man under any form of 
obligation or promise. 8 Mete. Mass. .522. 
See 91 Pa. 402. 

Any claim for money. Penn. Stat. March 
21, 1806, §5. 

Active debt. One due to a person. Used 
in the civil law. 

Ancestral debt. One of an ancestor which 
the law compels the heir to pay. 16 Pet. 
25 ; A A E. Encyc. 

Doubtful debt. One of which the pay- 
mant is uncertain. Clef des Lois JRo- 
maines . 

Fraudulent debt. A debt created by 
fraud implies confidence and deception. 
It implies that it arose out of a contract, 
express or implied, and that fraudulent 
praotioes were employed by the debtor, by 
which the creditor was defrauded. 28 Ohio 
8t. 638. 

Hypothecary debt. One which is a lien 
upon an estate. 

. Judgment debt. One which is evidenced 
by matter of record. 

Liquid debt. One which is immediately 
and unconditionally due. 

Passive debt. One which a person owes. 
Privileged, debt. Une whicn is to be paid 
before others in case a debtor is insolvent. 


The privilege may result from the char¬ 
acter of the creditor, as where a debt is due 
to the United States ; or the nature of the 
debt, as funeral expenses, etc. See Pref¬ 
erence ; Prtvhjeoe ; Lien ; Priority ; 
Distribution . 

Specialty. A debt by specialty or special 
contract is one whereby a sum of money 
becomes, or is acknowledged to be, due by 
deed or instrument under seal; 2 Bla. Com. 
465 ; 51 Vt. 86. 

A debt may be evidenced by matter of 
record, by a contract under seal, or by a 
simple contract. The distinguishing and 
necessary feature is that a fixed and specifio 
amount is owing and no future valuation 
is required to settle it; 8 Bla. Com. 154 ; 
2 Hill 220. 

See Accord and Satisfaction ; Bank¬ 
ruptcy ; Compensation ; Confusion ; 
Defeasance ; Delegation ; Discellroe of 
a Contract ; Extinction ; Extinguish¬ 
ment ; Former Recovery ; Lapse of Time ; 
Novation ; Payment ; Release ; Rescis¬ 
sion ; Set-off. 

In Practice. A form of action which 
lies to recover a sum certain. 2 Greenl. 
Ev. 279 : Andr. Steph. PL 77, n. 

It lies wherever tbs sum duo Is certain or ascer¬ 
tained in such a manner as to be readily reduced to 
a certainty, without rftganl to the manner In which 
the obligation was Incurred or is evidenced; 3 Sneed 
145 ; 1 Dutch. 606; SB Miss. 621 : 8 McLean ICO: 2 A. 
K. Marsh. ; 1 Mas. 248; 18 WalL 681 ; Vi U. S. 
540 ; 110 Pa. 569. 

It Is thus distinguished from auumpnl which lies 
as welt where the sum due la uncertain as where it 
Is certain, and from covenant, which lies only upon 
contracts evidenced in a certain manner. 

It is said to lie In the debt and detinet (when (t la 
stated that the defendant owes and detains; or In 
the detinet (when It is stated merely that he detains). 
Debt in the detinet for goods differs from detinue, 
because it is not essential in this action, as in de¬ 
tinue, that the specific property In the goods should 
have been vested in the plaintiff at the time the 
action la brought. Dy. 24 1 >. 

It is used for the recovery of a debt eo nomine 
and in nvmero; though damages, whioh are in 
most instances merely nominal, are usually awarded 
for the detention ; 1 EL Bla. 660; Cowp. 688. 

The action lies in the debet and detinet 
to recover money due, on a record or a 
judgment of a court of record ; Salk. 109 ; 
17 S. & R. 1; 27 Vt. 20 ; 10 Tex. 24 ; 21 Vt. 
569; 1 Dev. 878 ; 1 Conn. 402 ; although a 
foreign court; 18 Ohio 430; 3 Brev. 895 ; 
15 Me. 167 ; 2 Ala. 65 ; 1 Blackf. 16 ; 8 J! J. 
Mar. 600; 12 Me. 94 ; see 6 How. 44 ; on 
statutes at the suit of the party aggrieved ; 
15 Ill. 89 ; 22 N. H. 234 ; 11 Ala. n. b. 846 ; 
11 Ohio 130 ; 10 Watte882 ; 1 Scamm. 290 ; 
2 McLean 195; 8 Pick. 514; 18 Wall. 616 ; 
or a common informer ; 2 Cal. 243 ; 16 Ala. 
N. B. 214 ; 8 Leigh 479 ; including awards 
by a statutory commission ; 11 CHish. 429 ; 
on specialties ; 1 Term 40; 9 Mo. 218 ; 7 Ala. 
772 ; 3 Ill. 14; 8T. B. Monr. 204 ; 5 Gill 103 ; 
8Gratt. 850; S2 N. H. 446; 16 III. 79; 10 
Huraphr. 867 ; including a recognizance; 

I Hempet. 290 ; 21 Conn. 81 ; 8 Blackf. 627 ; 
26 Me. 209 ; see 15 Ill. 221; 6 Cush. 138 ; 80 
Ala. N. 8. 68; 15 Ohio 65 ; on a promissory 
note; 1 Ark. 165 ; 36 Pa. 588; on a bill of 
exchange; 8 Leigh 60; on simple contracts, 
whether express ; 26 Miss. 621 ; 17 Ala. N. 8. 
684 ; 1 Humphr. 480 ; although the contract 
might have been discharged cn or before 
the day of payment in articles of merchan¬ 
dise ; 4 Yerg. 171 ; or implied; Bull. N. P. 
167; 18 Pick. 229; 10 Yerg. 452 ; 28 Me. 
215; 1 Hempet. 181; 14 N. H. 414; to re¬ 
cover aspeciflc reward offered ; 1N. J. 8l0. 
An action of debt is the proper remedy of a 
landlord against his tenant in possession to 
recover a statutory penalty for wilfully 
cutting trees without the owner’s consent; 

II So. Rep. (Ala.) 748 ; and also in favor of 
the beneficiaries in a certificate of member¬ 
ship in a mutual benefit association ; 28 
Ill. App. 341 ; but it does not lie on a decree 
of foreclosure, which orders the money 
secured by the mortgage to be paid, or in 
default thereof the mortgaged premises 
to be sold and the proceeds paid into court; 
15 R. I. 202. 

It lies in the detinet for goods ; Dy, 24 5 ; 
1 Hempst. 290 ; 3 Mo. 21; Hard. 608; and 
by an executor for money due the testator ; 
1 Wme. Saund. 1; 4 Maule & 8.120; see 10 
B. Monr. 247 ; 7 Leigh 604 ; or against him 
on the testator’s contracts; 8 Wheat. 642. 


DEBT OF RECORD 
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The declaration , when the action is 
founded on a record, need not aver consid¬ 
eration. When it is founded on a specialty , 
it must contain the specialty ; 11 S. A K. 
238 ; but need not aver consideration ; 16 Ill. 
79 ; 65 Vt. 431 ; but when the action is for 
rent, the deed need not be declared on ; 14 
N. H. 414. When it is founded on a simple 
contract, the consideration must be aver¬ 
red ; and a liability or agreement, though 
not necessarily an express promise to pay, 
must be stated ; 2 Term 28, 30. 

The plea of nil debet is the general issue 
when the action is on a simple contract, on 
statutes, or where a specialty is matter of 
inducement merely ; 2 Mass. 521 ; 11 Johns. 
474; 13 Ill. 619 ; 6 Ark. 250 ; 18 Vt. 241 ; 3 
McLean 163; 15 Ohio 372; 8 N. H. 22; 33 
Me. 208; 1 Ind. 146 ; 23 Miss. 233. Non eat 
factum is the common plea when on speci¬ 
alty, denying the execution of the instru¬ 
ment; 2 Lu. Raym. 1500 ; 2 la. 320; 4 
Strobh. 38 ; 5 Barb. 449 ; 8 Pa. 467 ; 7 Blackf. 
514 : 3 Mo. 79 ; and nul tiel record when on 
a record, denying the existence of the rec¬ 
ord ; 10 Johns. 55 ; 23 Wend. 203 ; 6 Pick. 
232. As to the rule when the judgment is 
ono of another state, see 33 Me. 268 ; 3 J. J. 
Marsh. 000; 7 Cra. 481 ; 4 Vt. 58 ; 2 South. 
778; 2 Ill. 2 ; 2 Leigh 172; as well an the 
titles Foreign Judgment, Conflict of 
Laws. Other matters must, in general, be 
pleaded specially ; 1 Ind. 174. 

Th e>judgment is, generally, that the plain¬ 
tiff receive his debt and costs when for the 
plaintiff, and that the defendant receive his 
costs when for the defendant; 20 Ill. 120 ; 

1 la. 90 ; 4 How. Miss. 40. See 8 S. & R. 
263. It is reversible error to render judg¬ 
ment not only for the debt sued on, but for 
damages, as in assumpsit and for interest 
on the judgment; 8 Utah 451, See Judg¬ 
ment. 

In Relation to Negotiable Instru¬ 
ments. Bonds and negotiable instruments 
are more than merely evidences of debt. 
The debt is inseparable from the paper 
which declares and constitutes it. 250 V. S. 
381, citing 177 Mass. 337. See Floating 
Debt ; Liquidated Debt. 

DEBT OF RECORD. A debt which 
appears to be due by the evidence of a court 
of records, as by a judgment or recognizance. 

2 Bl. Com. 465. 

DEBTEE. One to whom a debt is due; 
a creditor: as, debtee executor. 3 Bla. Com. 
18. 

DEBTOR. One who owes a debt; he 
who inav be constrained to pay what he 
owes.Sec Joint Debtors ;Stav Laws. 

The word "debtor” in its broad sense 
implies liability. 01 Ky. 183. 15 S. W. 179. 

DEBTOR’S ACT, 1869. The statute 
32 & 33 Viet. c. 62, abolishing imprisonment 
for debt in England, and for the punishment 
of fraudulent debtors. 2 Steph. Com. 159- 
164. (Not to be confounded with the Bank¬ 
ruptcy Act of 1869.) Mozl. & W. Diet. 

DEBTOR’S SUMMONS. In English 
Law. A summons issuing from a court 
having jurisdiction in bankruptcy, upon the 
creditor proving a liquidated debt of not less 
than 50/., which he has failed to collect after 
reasonable effort, stating that if the debtor 
fail, within one week if a trader, and within 
three weeks if a non-trader, to pay or com¬ 
pound for the sum specified, a petition may 
be presented against him, praying that he 
may be adjudged a bankrupt. Bkcy. Act, 
1869, s. 7 ; Robson, Bkcy.; Mozl. & W. Diet. 

DECALOGUE. The ten command¬ 
ments. 

DECANATUS, DEC AN LA, DE- 
CANA (Lat.). A town or tithing, consist¬ 
ing originally of ten families of freeholders. 
Ten titnings compose a hundred. 1 Bla. 
Com. 414. 

Decanatus , a deanery, a company of ten. 
Spclman, Gloss.; Calvinus, Lex. 

Decania , Decana, the territory under the 
charge of a dean. 

DECANUS (Lat.). A dean ; an officer 
having charge of ten persons. In Constan- 
Cinople, an officer who lias charge of the 


burial of the dead. Nov. Jus. 48, 59 ; Du 
Cange. The term is of extensive use, being 
found with closely related meanings in the 
old Roman, the civil, ecclesiastical, and old 
European law. It is used of civil and eccle¬ 
siastical as well as military affairs. There 
were a variety of decani . 

Decanus inonasticus, the dean of a monas¬ 
tery. 

Decanus in majori ecclesia, dean of a 
cathedral church. 

Decanus militaris , a military captain of 
ten soldiers. 

Decanus episgopi, a dean presiding over 
ten parishes. 

Decanus finbargi, dean of a fribourg, tith¬ 
ing, of association of ten inhabitants. A 
Saxon officer, whose duties were those of an 
inferior judicial officer. Du Cange ; Spel- 
man. Gloss. ; Calvinus, Lex. 

DECAPITATION (Lat. de, from, ca- 
put t ahead). The act of beheading. Insome 
countries a method of capital punishment. 

DECEDENT. A deceased person. 

The signification of tbe word has become more 
extended than its strict etymological meaning. 
Strictly taken, it denotes a dying person, but is al¬ 
ways used in the more extended sense given, denot¬ 
ing any deceased person, testate or intestate. 

DECEIT. A fraudulent misrepresenta¬ 
tion or contrivance, by which one man de¬ 
ceives another, who has no means of detect¬ 
ing the fraud, to the injury and damage of 
the latter. It need not be made in words, 
if the impression be made on the mind of the 
other party, upon which he acts, without 
the exact expression in words of the under¬ 
standing sought to be created ; 17 C. B. N. a. 
482 ; 29 Mich. 229. 

Fraud, or the intention to deceive, is the 
very essence of this injury ; for if the party 
misrepresenting was himself mistaken, no 
blarne can attach to him ; Poll. Torts 353 ; 
61 III. 373 ; 3G Pac. Rep. (Kan.) 978 ; 45 Ill. 
Apn. 244. Tiie representation must be made 
ma/o animo ; but whether or not the party 
is himself to gain by it is wholly immaterial. 

It may be by tlie deliberate assertion of a 
falsehood to tbe injury of another, by fail¬ 
ure to disclose a latent defect, or by con¬ 
cealing an apparent defect; but, as a rule, 
mere silence on the part of one party to a 
transaction as to facts which are important 
to the other is not deceit, if he is under no 
obligation to disclose them ; Big. Torts 12 ; 
L. R. 0 II. L. 377 ; 93 U. S. 631. See Caveat 
Emptor. 

The party deceived must have been in a 
situation such as to have no means of de¬ 
tecting the deceit. But 6ee 52 Kan. 221. 

A person cannot sustain an action for de¬ 
ceit where no harm comes to him ; 47 Minn. 
225 ; 2Misc. Rep. 257 ; nor can lie where he 
does not rely on the misrepresentations ; 86 
Wis. 427. 

To entitle a party to maintain an action 
for deceit by means of false representations, 
he must, among other things, show that the 
defendant made false and fraudulent asser¬ 
tions, in regard to some fact or facts mate¬ 
rial to the transaction in which he was de¬ 
frauded, by means of which he was induced 
to enter into it; that the misrepresentations 
related to alleged facts or to the condition 
of things as then existent. It is not every 
representation relating to the subject-mat¬ 
ter of the contract which will render it void 
or enable the aggrieved party to maintain 
liis action for deceit. It must be as to mat¬ 
ters of fact substantially affecting his inter¬ 
ests, not as to matters of opinion, judgment, 
probability, or expectation ; 18 Pick. 95. 

In order to constitute deceit it is neces¬ 
sary either that the false representations 
should be known by the person making 
them to be untrue, or that he should have 
no reason to believe them true. Mere ig¬ 
norance of their falsity is no excuse ; 42 Ga. 
88 ; see 78 III. 05 ; 59 Ind. 379 ; 100 Mass. 77 ; 
28 Mich. 53; 45 N. H. 422; 08 N. Y. 420. 
Deceit may be committed not only with 
the careful intention of one who knows 
what he asserts to be true or false, but also 
with the reckless intention of one who does 
not know what he represents to be true or 
false, but who, for one reason or another, 
is willing that his reckless representations 


should be believed ; 9 Colo. 88 ; 53 N. J. JLaw 
77 ; 18 Pet. 20 ; 31 N. W. Rep. (Minn.) 360, 
and oases cited. 

The mere expression of opinion is not de¬ 
ceit, though untrue and made in most posi¬ 
tive language ; 3 T. R. 51; 2 East 92; 63 
N. C. 304 j but the expression of opinion as 
knowledge may render one liable for fraud ; 
42 Vt. 121. Thus a cattle-dealer who ex¬ 
presses an apparent opinion as to the weight 
of cattle he aesires to sell, knowing it to be 
untrue, is guilty of deceit; 34 Wis. 02. 

Though false representations as to the 
value ot land are not alone sufficient to sus¬ 
tain an action for damages, yet if in con¬ 
nection with others as to the net revenues 
derived, they are sufficient to support such 
an action ; 00 Hun 633 ; 54 Fed. Rep. 320; 
and an action for false representation as to 
title, in a sale of lands, may be maintained 
though the deed contains no covenants ; 54 
Fed. Rep. 87. 

An action for deceit can only be based 
upon the misrepresentation of mutters of 
fact, not of matters of la w ; un less the party 
who made the misrepresentation did it witn 
knowledge both of the law and of the 
other’s ignorance of it; 31 Ala. 434; 33 Ill. 
238 ; 119 id. 567 ; 69 Ind. 1 ; L. R. 4 Ch. D. 
702 ; 19 Tex. 303 ; 91 U. 8. 45. 

If the party complaining of misrepresen¬ 
tations had the same sources of information 
as the one who made them, he must avail 
himself of his means of knowledge, or he 
cannot recover; 13 Wall. 379 ; 107 Muss. 
364. But a contracting party may rely up¬ 
on express statements oi fact, the tmth of 
which is known or presumed to have been 
known to the other party, even where the 
means of information are open to him; 
Big. Torts 20; especially when the repre¬ 
sentation has a natural tendency to prevent 
investigation or is made the basis of the 
contract; id,; where one contracting party 
has a mental or physical infirmity, or where 
the parties do not stand upon an equal foot¬ 
ing, the duty of investigating the truth of 
statements may be less ; id. 28. 

The plaintiff must also have acted upon 
the representation, and sustained injury by 
so doing ; 4 II. & N. 225; 22 Me. 131 ; 34 
Miss. 432 ; 30 Pa. 401 ; 03 N. H. 218; and 
they must have been made to him ; 17 How. 
183; 34 Miss. 432 ; 154 Mass. 280. One who 
purchases stock in the market, upon the 
faith of a prospectus received from persons 
not connected with the corporation, cannot 
enforce a liability against the directors for 
false representations therein; L. R. 6 H. 
L. 377 ; but where a prospectuB is put out 
by a company to sell its stock, any one of 
the public may act on it; Big. Torts 33. 

The false representations upon which de¬ 
ceit is predicated must also, in order to sup¬ 
port the action, be material and relevant, 
and be the determining factor of the trans¬ 
actions ; L. R. 2 Ch. 611 ; 5 De G. f M. & G. 
120 ; 36 Ark. 362 ; 89 IU. 29 ; 50 la. 687; 
127 Mass. 217; 60 N. Y. 558. 

Where the effect of the misrepresents- 
tions was to bring the parties into relations 
with each other, express evidence of an in¬ 
tent to defraud is unnecessary ; but where 
by false representations one suffers damage 
in a transaction with a third person, there 
must be express evidence that the party 
making the representation intended it to be 
acted on, or that the plaintiff was justified 
in assuming that he so intended ; 8 Term 51; 
Big. Torts 81. 

An honest belief in a misrepresentation 
which the maker does not know to be false, 
and which it is not shown that he should 
know to be false by using proper care to as¬ 
certain its truth, is a complete defence, 
L. R. 14 App. Cas. 387, reversing 87 Ch. D. 
541 ; but one who makes a representation 
positively, without knowing whether it is 
raise or true, is liable for aeoeit; L. R. 7 
H. L. 102; 29 Mich. 359. 

To tell half the truth and to conceal the 
other half, amounts to a false statement, 
and differs in no respect from the case of 
false representations ; 02 DL 501 ; 128 U. S. 
833 388 : 24 Mich. 885; L. R. 0 H. L. 403; 
35 Vt. 150. 

An action of tort for deceit in the sale of 
property does not lie for false and fraudu- 
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lent representations concerning profits that 
may be made from it in the future ; 5 Allen 
S$4. While an honest belief in the truth of 
representations is a defence to an action for 
deceit at common law, it is no defence to a 
bill in equitv to set aside the transaction ; 
7 Beav, 149; 95 Fed. Rep. 861; 86 Ill. 143; 
103 Maas. 356 ; 44 Miss. 477. It is also a 
ground for objecting to the enforcement of 
the contract, and even for a rescission of 
the contract upon the ground of mistake ; 
Big. Torts 23. 

Private corporations are held liable for 
the wrongful acts and neglect of their 
agents or servants, done in the course of 
their employment; 49 Md. 241. In England 
the rule is that if the person has been in¬ 
duced to purchase shares of a corporation by 
misrepresentations of its directors and Buf¬ 
fers damage thereby, be must bring an ac¬ 
tion of deceit against such directors indi¬ 
vidually ; ‘ while in the Unitedi States it 
seems to be the rule that a corporation may 
be sued in such cases ; 2 Allen 1; 77 N. C. 
238 ; 23 How. 381 ; 78 Oa. 586 ; 2 Black 722; 
43 N. J. L. 388. “ If the director of a com¬ 
pany puts shares forth into the world, and 
deliberately adopts a scheme of falsehood 
and fraud, the effect of which is that par¬ 
ties buy the shares in consequence of the 
falsehood,’’ the actidn for deceit lies ; Pol¬ 
lock, C. B., in 4 H. <& N. 538 ; 2 Q. B. D. 48. 
See also 2 M. & W. 519; 3 B. & Ad. 114. 

The general principles on which the right 
of action for deceit is based are those stated 
in Webb’s PoU. Torts 355 

“To create aright of action for deceit 
there must be a statement made by the de¬ 
fendant, or for which he is answerable as 
principal, and with regard to that state¬ 
ment all the following conditions must 


concur : 

“ It is untrue in fact. 

“ The person making the statement, or the 
person responsible for it, either knows it to 
oe untrue, or is culpably ignorant (that is, 
recklessly and consciously ignorant) whe¬ 
ther it be true or not. 


nanoial responsibility of another, made for 
the purpose of procuring him credit, neg¬ 
ligently and carelessly, without investi¬ 
gation, when investigation would disclose 
their falsity, imply a fraudulent intent and 
are actionable; 59 Fed. Rop. 388. See Com¬ 
mercial Agency. 

In an action of deceit in inducing plain¬ 
tiff by false representations to take an as¬ 
signment of a lease executed by one who 
has no title to the land, no offer of restitu¬ 
tion need be made; 88 Ga. 029. But one 
who seeks to rescind a contract of sale be¬ 
cause of fraud, but retains the property so 
sold, cannot maintain an action for deceit; 
2 Misc. Rep. 257. 

DECEM TALES (Lat. ten such). In 
Practice. A writ requiring the sheriff to 
appoint ten like men ( appcmere decern tales), 
to make up a full jury when a sufficient 
number do not appear. See Taxes de Cer- 
CUMSTANTIBUS. 

DECEM V LRI LTITBUS JTJDICAN- 
DIS. Ten judges (five being senators and 
five knights), appointed by Augustus to act 
as judges in certain cases. Calvinus, Lex.; 
Anthon, Rom. Ant. 

DECENNARIUS(Lat.). One who held 
one-half a virgate of land. Du Cange, One 
of the ten freeholders in a decennary . Du 
Cange; Calvinus, Lex. 

Decennier. One of the decennarii , or ten 
freeholders making up a tithing. Spelman, 
Gloss.; Du Cange, Decenna ; 1 Bla. Com. 
114. See Decanus. 

DECENNARY (Lat. decern, ten). A 
district originally containing ten men with 
their families. 

Rios Alfred, for the better preservation of the 
peace, divided Eugland into counties, the counties 
into hundreds, ana the hundreds into ti things or de¬ 
cennaries : the Inhabitants whereof. living together, 
were sureties or pledges for each other's good be¬ 
havior. One of the principal men of the latter 
number presided over the rest, and was called the 
chief pledge, borsholder, borrow’s elder, or tithlng- 
man. 


“ It is made to the intent that the plaintiff 
shall act upon it, or in a manner apparently 
fitted to induce him to act upon it. 

“ The plaintiff does act in reliance on the 
statement in the manner contemplated or 
manifestly probable, and thereby suffers 
damage. 

“ There is no cause of action without both 
fraud and actual damage, or the damage is 
the gist of the action. 

“ And according to the general principles 
of civil liability, the damage must be the 
natural and probable consequence of the 
plaintiff’s action on the faith of the defend¬ 
ant's statement. 

“ The statement must be in writing and 
signed in one class of cases, namely, where 
it amounts to a guaranty ; but this require¬ 
ment is statutory, and as it did not apply 
to the court of chancery, does not seem to 
apply to the high court of justice in its 
equitable jurisdiction.” 

The remedy for a deceit, unless the right 
of action has been suspended or discharged, 
is by an action of trespass on the case. The 
old writ of deceit was brought for acknowl¬ 
edging a fine, or the like, in another name, 
ana, this being a perversion of law to an 
evil puipoee and a high contempt, the act 
was laid contra pacem, and a fine imposed 
upon the offender. See Brooke, Abr. Dis¬ 
ced ; Viner, Abr. Disceit. 

When two or more persons unite in a de¬ 
ceit upon another, they may be indicted for 
a conspiracy. See, generally, 1 Roll©, Abr. 
106; Com. Dig. ; 1 viner, Abr. 560 ; 8 id. 
490 ; Bigelow, Torts 9 ; Cooley, Torts 554. 

It has been held that an action will not 
lie for fraudulent misrepresentations of a 
vendor of real estate as to the price he paid 
therefor; 11 Am. Rep. 218; 8. c. 60 Me. 578 ; 
102 Mass. 217 ; 183 N.Y. 590 ; 29 Minn. 91; 
80 Ind. 472 ; nor ordinarily for false state¬ 
ments as to value of stock ; 11 Am. Rep. 
379 ; 6. c. 56 N. Y. 88; nor for a falm cer¬ 
tificate of classification of a wailing yacht; 
60 Law J. Q. B. 526 ; nor a representation 
that a stallion would not produce sorrel 
colts; 64 N. W. Hep. (Ia.) 487. 

False representations concerning the fl- 


DECENNIER. See Decennarics ; 
Decanus. 

DECEPTIONE. Sec De Deceptione. 

DECTES TANTTJM (Lat.). An obso¬ 
lete writ, which formerly lay against a 
juror who had taken money for giving his 
verdict. Called so, because it was sued out 
tp recover from him ten times as much as 
he took. 

DECIMjE (Lat.). The tenth part of the 
annual profit of each living, payable for¬ 
merly to the pope. There were several val¬ 
uations made of these livings at different 
times. The decimce (tenths) were appro¬ 
priated to the crown, and a new valuation 
established, by 26 Hen. VIII. c. 3; 1 Bla. 
Com. 284. 

DECORATION. The punishment of 
every tenth soldier by lot. 

DECINER; Same as Decanus and 
Decennier (g. q. v.). Jacob. 

DECISION. In Practice. A judg¬ 
ment given by a competent tribunal. The 
French lawyers call the opinions which 
they give on questions propounded to them, 
decisions. Seo Inst. 1. 2. 8 ; Dig. 1. 2. 2; 29 
Ind. 170 ; 36 Wis. 434 ; also Judoment. 

Tho terms “opinions” and “decisions” 
are often confounded, yet there is a wide 
difference between them. A decision of a 
court is its judgment; the opinion is the 
reason given for that judgment. 18 Cal. 27. 

The finding of tho court as distinguished 
from “verdict” the finding of the jury. 134 
Ind. 573. See Judgment. Final Decision. 

DECLARANT. One who makes a dec¬ 
laration. 

DECLARATION. In Pleading. A 
specification, in a methodical and logical 
form, of the circumstances which consti¬ 
tute the plaintiff’s cause of action. 1 Chit. 
PI. 248 ; Co. Litt. 17 a, 808 a; Bacon, Abr. 
Pleas (B); Conoyns, Dig. Pleader, C, 7 ; 
Lewes, PI. 85; Steph. PI. 86; 6 8. & R. 28. 

In real actions, It Is most properly called the 
count ; in a personal one, tlie declaration; Steph. 


PL JW ; Doctr. Plac. 83 ; Lftwes, PL 88. Bee Fllzh. 
N. B. Ifl a, 00 d. The latter, however. Is now the 
general term,—being that commonly used when 
referring to real and personal actions without dis¬ 
tinction ; 3 Bouvler. Inst. n. 2816. 

In an action at law. the declaration answers to the 
bill In chancery, the libel (ruirrafiol of the civilians, 
and the allegations of the ecclesiastical courts. 

It may be general or special: for example, 
in debt on a bond. a declaration counting on 
the penal part only is general; one which 
sets out both the bond and the condition 
and assigns the breach is special; Gould, 
PI. c. 4. § 50. 

The parls of a declaration are tho title of 
the court and term ; tho venue, 6ee Venue ; 
the commencement, which contains a state¬ 
ment of the names of the parties and the 
character in which they appear, whether in 
their own right, the right of another, in a 
political capacity, etc., the mode in which 
the defendant has been brought into court, 
and a brief recital of the form of action to 
be proceeded in ; 1 Saund. 318, n. 3, 111 ; 9 
Term 130; if a person is doing business 
under a firm name, he properly sues on an 
account growing out of such business in 
his individual name ; 83 Mich. 226 ; 93 Ala. 
92; the statement of the cause of action, 
which varies with the facts of the case and 
the nature of the action to be brought, 
and which may be made by means of one 
or of several counts; 3 Wils. 185 ; 2 Bay 
206 ; one count may incorporate by refer¬ 
ence, certain general averments which are 
in a previous count in the same pleading ; 
94 Cal. 49; see Count ; the conclusion , 
which in personal and mixed actions should 
be to the damage (ad damnum, which 
title see) of the plaintiff; Comyns, Dig. 
Pleader (C, 84); 10 Co. 110 b , 117 a ; 1 

M. & S. 236; unless in scire facias and in 
penal actions at the suit of a common in¬ 
former, but which need not repeat the ca¬ 
pacity of the plaintiff ; 5 Dinn. 1G, 21 ; the 
profert of letters testamentary in case of a 
suit by an executor or administrator; Bacon, 
Abr. Executor (C); Dougl. 5. n.; 1 Day 305 ; 
and the pledges of prosecution, which are 
generally disused, and, when found, are 
only the fictitious persons, John Doe and 
Richard Roe. 

The requisites or qualities of a declaration 
are that it must correspond with the pro¬ 
cess ; and a variance in this respect was 
formerly the subject of a plea in abatement, 
see Abatement ; it must contain a state¬ 
ment of all the facts necessary in point of 
law to sustain the action, and no more; 
Co. Litt. 303 a ; Plowd. 84, 122 ; Pep. PI, 8. 
See 2 Mass. 363 ; Cowp. 682 ; 0 East 422; 
Viner, Abr. Declaration; 45 La. Ann. 935. 
The omission of a complaint to allege a. 
material fact is cured where such fact is 
shown by the answer; 33 Ill. App. 91. 

The circumstances must be stated with 
certainty and truth as to parties; 3 Cai. 170 ; 
1 M. & S. 304; 3 B. & P. 559 ; 6 Rich. 390 ; 
8 Tex. 109; 4 Munf. 430; 1 Campb. 1D5; 
time of occurrence, and in personal actions 
it must, in general, state a time when every 
material or traversable fact happened; 36 

N. H. 252 ; 3 Ind. 484 ; 3 Zabr. 309 ; 3 McLean 
96 ; see 15 Barb. 550 ; and when a venue is 
necessary, time must also be mentioned ; 5 
Term 620 ; Com. Dig. Pleader (C, 19) ; 5 
Barb. 375 ; 4 Den. 80 ; though the precise 
time is not material; 2 Dali. 346 ; 3 Johns. 
43 ; 25 Ala. N. s. 469 ; unless it constitute a 
material part of the contract declared upon, 
or where the date, etc., of a written contract 
is averred ; 4 Term 590 ; 2 Campb. 307, 308, 
n. ; 30 N. H. 252 ; 8 Zabr. 309 ; or in eject¬ 
ment, in which the demise must be stated 
to have been made after the title of the 
lessor of theplaintiff and his right of entry 
accrued : 2 East 257 ; 1 Johns. Cas. 283 ; the 
place, see Venue ; and, generally, as to par¬ 
ticulars of the demand, sufficient to enable 
the defendant to ascertain precisely the 

? laintiff a claim ; 2 B. & P. 265 ; 2 Saund. 
4 6; 12 Ala. N. 8. 567 ; 2 Barb. 643 ; 85 N. 
H. 530 ; 32 Miss. 17 ; 1 Rich. 493. 

In Evidence. A statement made by a 
party to a transaction, or by one having an 
interest in tho existence of some fact in re¬ 
lation to the same. 

Such declarations are regarded as original 
evidence and admissible as such— -first, when 
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the fact that the declaration was made is 
the point in question ; 4 Mass. 702; 11 
Wend. 110; 1 &>nn. 887 ; 2 B. & Ad. 845 ; 
1 Mood. & R. 2, 8 ; 9 Bingh. 859 ; 4 Bingh. 
N. C. 489 ; 1 Br. & B. 289 ; second, including 
expressions of bodily feeling, where the ex¬ 
istence or nature of such feelings is the 
object of inquiry, as expressions of affection 
in actions for crim. con. ; 1 B. & Aid. 90 ; 
8 Watts 855; see 4 Esd. 39; 2 C. & P. 22; 7 
id. 198 ; 132 Mass. 489; representations by 
a sick person o € the nature, symptoms, and 
effects of the malady under which he is 
laboring; 8 East 188 ; 4 M’Cord 88 ; 8 Watts 
855 ; see 9 C. & P. 275 ; 7 Cush. 581 ; 80 Ala. 
N. B. 583 ; 23 Ga. 17 ; 27 Mo. 279; 80 Vt. 877; 
54 Ill. 485 ; in prosecution for rape, the dec¬ 
larations of the woman forced ; 1 Russ. 
Cr. 585; Tayl. Ev. 507. 617; 2 Stark. 241; 
18 Ohio 99 ; third, in cases of pedigree, in¬ 
cluding the declarations of deceased persons 
nearly related to the parties in question; 
8 Russ. & M. 147 ; 2 C. & K. 701; 1 Cr. M. 
& R. 919 ; 1 Do G. & S. 40; 1 How. 231 ; 4 
Rand. 007 ; 3 Dev. & B. 91 ; 18 Johns. 87 ; 2 
Conn. 817 ; 4 N. H. 871 ; 84 Ky. 408; 113 
Mass. 267; family records ; 8 B. & C, 818 ; 

5 a. & F. 24 ; 7 Scott, if. R. 141 ; 2 Dali, 
lid: 1 Pa. 381; 8 Johns. 128; and see 18 
Ves, 514 ; 1 Pet. 828; 5 S, & R. 251 ; 4 Mas. 
268 ; fourth, cases where the declaration 
may be considered as a part of the res ge&Ue; 
Steph. Dig. Ev. art. 27 ; 88 N. H. 187, 358; 

16 Tex. 74 ; 8 Fla. 13 ; 41 Me. 149. 432 ; 14 
Cox, Cr. Cas. 841; s. c. 28 Engl. Rep. 587 
and note; 20 Ga. 452; 157 Mass. 9 ; 95 Ala. 
598 ; 83 Hun 634 ; 148 Pa. 566 ; 49 Ohio St. 
25; 80 Wis. 590; 95 Mich. 412; 147 U. S. 
150; 132 Ind. 387 ; including those made 
by persons in the possession of land ; 5 B. 

6 Ad. 223 ; 9 Bingh. 41; 1 Bingh. If. 0. 480; 
8 Q. B. 248 ; 18 M. & W. 497; 2 Pick. 536 ; 

17 Conn. 539 ; 4 S. & R. 174; 2 M'Cord 241; 

18 Me. 27 ; 2 N. H. 287 ; 15 id. 548 ; 1 Ired. 
482; 10 Ala. N. S. 355 ; 0 Hill. 405; 80 Vt. 
29; 19 Ill. 31; 30 Miss. 589 ; 85 Neb. 58 ; 
see 33 Pa. 411 ; 27 Mo. 220 ; 28 Ala. n. 8. 
236 ; 9 Ind. 323 ; and entries made by those 
whose duty it was to make such entries. 
See 1 Greenl: Ev. §{3115-123 ; 1 Smith, Lead. 
Cas. 142; 100 Pa. 159. 

Declarations regarded as secondary evi¬ 
dence or hearsay are yet admitted in some 
cases: first, in matters of general and public 
interest, common reputation being admis¬ 
sible as to matters of public interest; 14 
East 329, n.; 1 M. S. 686 ; 6 M. & W. 234; 

19 Conn. 250; but reputation amongst thoee 
only connected with the place or business 
in question, in regard to matters of general 
interest merely ; 1 Cr. M. & R. 929 ; 2 B. & 
Ad. 245 ; and the matter must be of a quasi 
public nature ; 1 East 857 ; 14 id. 329, n. ; 
10 B. & C. 857 ; 1 M. & S. 77; 1 Mood. <fe 
M. 416; 10 Pet. 412 ; 16 La. 296 ; see Re¬ 


putation ; second , in cases of ancient pos¬ 
session where ancient documents are ad¬ 
mitted, if found in a place in which and 
under the care of persons with whom such 
papers might reasonably be expected to be 
found ; 17 Wend. 371; 74 Me. 56 ; 117 U. S. 
255 ; 108 Ill. 248 ; if they purport to be a part 
of the transaction to which they relate ; 1 
Greenl. Ev. § 144 ; Ancient Writings ; 
third, in case of declarations and entries 
made against the interest of the party mak¬ 
ing them, whether made concurrently with 
the act or subsequently ; 1 Taunt. 141 ; 3 
Brod. & B. 132 ; 8 B. & Ad. 898; 40 DL App. 
442 ; 49 Minn. 2.55; 82 Tex. 22; 186 N. Y. 
884 ; 72 Mich. 680; and see 1 Phill. Ev. 293 ; 
Greel. Eq. Ev. 221 ; but such declarations 
and entries, to be so admitted, must appear 
or be shown to be against the pecuniary 
interest of the party making them ; 1C. a 
P. 278 ; 11 Cl. & F. 85 ; 2 Joe! & W. 780 ; 8 
Bingh. N. o. 808, 820; but letters written, 
and signed by deceased, or a memorandum 
made By him, are not admissible by a party 
claiming under him if not shown to have 
beeb communicated to the party claiming 
adversely; 66 Hun 28 ; fourth , dying dec¬ 
larations. 

Dying declarations, made incases of homi¬ 
cide where the death of the deceased is the 
subject of the charge and the circumstances 
of the death are the subject of the dying 
declarations, are admissible; Steph. Dig. 


Ev.S26;3B. &C.605; 1 Leaoh 267,378 ; 2 
Mood. & R. 58 ; 2 Johns. 81 ; 16 id. 286 ; 1 
Meigs 265 ; 4 Miss. 655 ; aee 4 C. & P. 288 ; 
91 Ga. 729; if made under a sense of im¬ 
pending death ; 2 Leach 668; 6 C. & P. 880, 
631; 5 Cox, Cr. Cas. 818 ; 11 Ohio 424 ; 2 
Ark. 229 ; 8 Cush. 161 ; 9 Humphr. 9, 24; 
115 Mo. 452; GO Kan. 606 ; 90 Ga. 117 ; 64 
Conn. 293. And see 8 C. A P. 269 ; 6 id. 
886 ; 2 Va. 78, 111; 8 Leigh 788; 1 Hawks 
442 ; 28 Eng. Rep. 587 ; 14 Am. L.Rev.817; 
111 N. C. 695 ; 91 Tenn. 617. It is not 
neoeesary that the declarant state that he 
is expecting immediate death ; it is enough 
if, from all the circumstances, it satisfacto¬ 
rily appears that such was the condition of 
his mind at the time of the declarations; 
24 Kan. 189 ; and the question of whether 
made under a sense of impending death, is 
a question exclusively for tne court; 81 Fla. 
514. The declaration may have been made 
by signs ; 1 Greenl. Ev. § 161 b ; and in an¬ 
swer to questions; 7 C. « P. 288 ; 2 Leach 
568 ; 3 Leigh 758. The substance only need 
be given by the witness ; 11 Ohio 424 ; 8 
Blackf. 101; but the declaration must have 
been complete ; 3 Leigh 786 ; 146 U. S. 140; 
and the circumstances under which it was 
mode must be shown to the court; 1 Stark. 
521 ; 8 C. & P. 629 ; 7 id. 187 ; 1 Hawks 
444 ; 2 Gratt. 594 ; 16 Mies. 401; 2 Hill 819, 
.Such declarations are inadmissible when 
the witness does not pretend to give either 
the words or substance of what the de¬ 
ceased said, or all that he said ; 118 Mo. 491. 
The admissibility of the declaration is not 
affected by the fact tliat subsequently to 
their being made and before death the de¬ 
clarant entertained a belief in recovery; 
14 Cox, Cr. Cas. 565 ; s. c. 28 Engl. Rep. 
587, and note ; 23 Or. 555. 

Declarations, to be admissible as original 
evidence, must have been made at the time 
of doing the act to which they relate; 8 
Conn. 250 ; 16 Miss. 722 ; 9 Paige oil; 23 Ga. 
193 ; 8 Mete. 436 ; 6 Me. 260 ; 30 N. H. 853 ; 
14 S. A R. 275; 1 B. & Ad. 135. And see 3 
Mete. Mass. 199 ; 4 Fla. 104 ; 8 Humphr. 315 ; 
24 Vt. 803 ; 21 Conn. 101; 183 Ind. 243. For 
cases of entries in books, see 1 Binn. 284 ; 9 
8. & R. 285 ; 13 Mass. 427; 10 Am. Rep. 22 ; 
8. C. 86 Ind. 280. 

To authorize their admission as second¬ 
ary evidence, the declarant must be dead : 
11 Price 162 ; 1 C. A K. 58 : 12 Vt. 178 ; and 
the declaration must have been made before 
any controversy arose; 13 Ves. Ch. 614; 3 
Campb. 444 ; 10 B. A C. 657 ; 4 M. A S. 486 ; 
1 Pet. 328. It must also appear that the de¬ 
clarant was in a condition or situation to 
know the facts, or that it was his duty to 
know them ; 2 J. A W, 464 ; 9 B. A C. 635 ; 
4 Q. B. 137 ; 2 Sm. Lead. Cas. 193, n. The 
test to be applied to dying declarations to 
determine their admissibility is whether a 
living witness would have been permitted 
to testify to the matters contained in the 
declaration ; 24 Or. 01. 

The declarations of an agent respecting a 
subject-matter, with regard to which lie 
represents the principal, bind the principal; 
Story, Ag. 184-187; 1 Phill. Ev. 381 ; 
Mech. Ag. 714 ; 2Q. B. 213 ; 8 Harring. 299 ; 
20 N. H. 165 ; 31 Ala. N. s. 33 ; 6 Gray 450; 
133 N. Y. 298 ; 158 Mass. 186; 39 DL App. 
422 ; if made in the line of his duty and 
within the scope of his authority ; 156 Mass. 
289 ; 92 Mich. 252 ; 48 Minn. 805 ; if made 
during the continuance of the agency with 
regard to a transaction then pendmg; 8 
Bingh. 451; 6 Wheat. 886 ; 0 Watts 487 ; 14 
N. H. 101 ; 80 Vt. 29; 11 Rich. 367 ; 24 Ga. 
211; 81 Ala. n. s. 83 ; 7 Gray 92, 845 ; 4 E. 
D. Smith 165; 8 Utah 41; see 8 Rob. La. 
201 ; 8 Mete. 44 ; 19 Ill. 456; and similar rules 
extend to partners' declarations; 1 Greenl. 
Ev. § 112 ; Si Ala- N. S. 26; 86 N. H. 167 ; 
52 N. W. Rep. (Minn.) 886. See Partner. 

Where several defendants are all inter¬ 
ested in the relief prayed against them, ad¬ 
missions of one of them, made against his 
own interest, are admissible in evidence to 
affect him, although they would not be evi- 
denoe to affect his co-defendants ; 88 Ga. 541. 
See 109 Mo. 9 ; 49 Minn, 822 ; 8 Ind. App. 889. 

Declarations made over a telephone are 
admissible, if the witnes testifies that he 
recognized the declarant's voice; 81 Tex. 


Cr. Rep. 349. See 97 Mo. 478 ; Telephone. 

When more than one person is concerned 
in the commission of a crime, as in cases of 
riots, conspiracies, and the like, the declara¬ 
tions of either of the parties, made while 
acting in the common design, are evidence 
against the whole ; 3 B. A Aid. 666 ; 1 Stark, 
81 ; 2 Pet. 858; 10 Pick. 497 ; 80 Vt. 100 ; 82 
Miss. 405 ; 9 CaL 593 ; 32 Tex. Cr. Rep. 568 ; 
64 Cal. 293 ; but the declarations of ODe of 
the rioters or conspirators made after the 
accomplishment of their object ana when 
they no longer acted together, are evidence 
only against the party making them; 3 
Russ. Cr. 672 ; Rose. Cr. Ev. 824 ; whart. Ev. 
1205 ; 1 Ill. 269 ; 1 Mood. A M. 501; 150 U. 
S. 93; 144 id. 309. And see 2 C. A P. 282 : 
7 Gray 1, 46. If one of two persons accused 
of having together committed a crime of 
murder makes a voluntary confession in 
the presence of the other, under such cir¬ 
cumstances that he would naturally have 
contradicted it if he did not assent, the con¬ 
fession is admissible in evidence against 
both ; 156 U. 8. 51. 

8ee Hearsay Evidence; Boundary; 
Reputation ; Pedigree ; Confession. 

In Scotch Law. The prisoner's state¬ 
ment before a magistrate. 

When used on trial, it must be proved 
that the prisoner was in his senses at the 
time of making it, and made it of his own 
free will; 2 Hume 328 ; Alison, Pr. 557. It 
must be signed by the witnesses present 
when it was made ; Alison, Pr. 557, and by 
the prisoner himself ; Arkl. Just. 70. See 
Paterson, Comp, g§ 952, 970. 

Declaration by debtor of inability to pay 
his debts. In England a formal declaration 
of this character is an set of bankruptcy, 
under sec. 0 of the Bankruptcy Act of 1869 ; 
Robson, Bkcy. 

DECLARATION OF INDEPEND¬ 
ENCE. A public act by which, through 
the Continental Congress, the thirteen Brit¬ 
ish colonies in America declared their inde¬ 
pendence, in the name and by the authority 
of the people, on the fourth day of July, 
1770, wherein are set forth :— 

Certain natural and inalienable rights of 
man; the uses and purposes of go vemments; 
the right of the people to institute or to 
abolish them ; the sufferings of the colonies, 
and their right to withdraw from the tyr¬ 
anny of the sung of Great Britain ; 

The various acts of tyranny of the British 
king; 

The petitions for redress of those injuries, 
and the refusal to redress them ; the recital 
of an appeal to the people of Great Britain, 
and of tneir being aeaf to the voice of ju* 
tice and consanguinity; 

An appeal to the Supreme Judge of the 
world for the rectitude of the intentions of 
the representatives; 

A declaration that the United Colonies 
are, and of right ought to be, free and inde¬ 
pendent states ; that they are absolved from 
all allegiance to the British crown, and that 
all political connection between them and 
the state of Great Britain is and ought 
be dissolved ; 

A pledge by the representatives to each 
other of their lives, their fortunes, and their 
sacred honor. 

The effect of this declaration was the es¬ 
tablishment of the government of the 
United States as free and independent. 

DECLABATION OF INTENTION. 

The act of an alien who goes before a court 
of record and in a formal maimer declares 
that it is bona fide his intention to become 
a citizen of the United States, and to re¬ 
nounce forever all allegiance and fidelity 
to any foreign prince, potentate, state, or 
sovereignty whereof at the time he may be 
a citizen or subject. See Rev. Stat. §§ 2165, 
2174. 

This declaration must, in ordinary cases, 
be made at least two years before his admis¬ 
sion. 7d. But there are exceptions to this 
rule. See Naturalization. 

DECLARATION OF LONDON 

An international agreement of 71 articles 
between the great powers regulating block¬ 
ades in time of war, contraband of war, 
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neutrals, resistance to search, and compensa¬ 
tion. signed at Ixmdon in 1909, but rejected 
by the House of Lords in 1911. Stand, 
Diet. 

DECLARATION OF PAMS, A dec¬ 
laration respecting international mantime 
law set fortn by the leading powers of Eu¬ 
rope at the Coogrew of Pans in April, 1856. 
The several article* are 

l. Privateering is and remains abolished. 

£ The neutral flag coven* enemy’s goods, 
except contraband of war. 

8. Neutral goods, except contraband of 
war, are not liable to confiscation under a 
hostile flag. 

4. Blockades, to be binding, must be effec¬ 
tive, Twiaa, Law of Nations, part ii. s. 86, 

DECLARATION OF 3T. PETERS¬ 
BURG. The declaration drawn up by the 
International Military Commission (ff. e.) 
at St. Petersburg, in 1868, prohibiting the 
use in war of explosive or inflammable 
bullets. Bordwell, Law of War, pp. 87, 88. 

DECLARATION OF TRUST. The 

act by which an individual acknowledges 
that a property, the title of which he holds, 
does in fact belong to another, for whose 
use he holds the same. 

The instrument in which such an ac¬ 
knowledgment is made. 

Such a declaration is not always in writ¬ 
ing ; though it is highly proper it should be 
so; Hill, Trust. 49, note y ; Sugden, Pow. 
300; 1 Washb. R. P. See Tiedm. Eq. Jur. 
296; Frauds, Statute or; Trust. 

DECLARATION OF WAR. The pub¬ 
lic proclamation of the government of a 
state, by which it declares itself to be at 
war with a foreign power which is named, 
and which forbids sill and every one to aid 
or assist the common enemy. 

The power of declaring war is vested in 
congress by the constitution, art. 1, s. 8, § 12. 
There is no form or ceremony necessary ex¬ 
cept the passage of the act. A manifesto 
stating the causes of the war is usually pub¬ 
lished : but war exists as soon as the act 
takes effect. It was formerly usual to pre¬ 
cede hostilities by a public declaration com¬ 
municated to the enemy, and to send a her¬ 
ald to demand satisfaction. Potter, Grec 
Ant. b. 3, c. 7 ; Dig. 49. 15. 24. But that is 
not the practice of modem times. 

In some countries, as England, the power 
of declaring war is vested m the king ; but 
he has no power to raise men or money to 
carry it on,—which renders the right almost 
nugatory. 

Civil ware are never declared; Boyd’s 
Wheat. Int- Law 855. See 2 Black 660. 
Many recent ware have been begun without 
this formality. A war dc facia can 
without it; L B. 4 P. C. 179. 

DECLARATORY. Something which 
explains or ascertains what before was un¬ 
certain or doubtful: as, a declaratory stat¬ 
ute, which simply declares or explains the 
law or the right, as it stood previous to the 
statute; Sedgw. 8tat. A Const L. 28; they 
are usually passed to put an end to a doubt 
as to what the law is, and declare what it 
is and what it has been. 1 Bla. Com. 86. 
Very many of the state statutes in this 
country are declaratory of the common law, 
and were not passed to quiet a doubt but to 
incorporate into the law of the state well- 
settled common-law principles. See Stat¬ 
utes. 

DECLARE. Often used of making a 
positive statement, as “ declare and affirm.” 
17 N. J. L 482. To assert; to publish ; to 
utter; to announce clearly some opinion or 
resolution. 90 Pa. 121. for its use in plead¬ 
ing, see Declaration. 


log certain Ingredients in a fluid for the 
purpose of extracting the parts soluble at 
that temperature; the product of this opera¬ 
tion. 

In which the iDdlatmaot charged the prls- 


DB CLTN ATION. In Scotch Law. 
A. preliminary plea objecting to the juris¬ 
diction on the ground that the judge is in 
terasted in the suit. 

DECLINATORY PLEA. A plea of 
sanctuary or of benefit of clergy. 4 Bla. Com. 
888. Abolished, 9*7 Geo. IV. c. 28, s. 6; 
MozL * W. Diet, See Bnvzrrr of Clkrgy. 

DECOCTION. The operation of boil 


In a_ 

ooer with hiring administered to m. woman ft decoc¬ 
tion of • certain shrub celled serin. It Appeared that 
the prisoner-had Administered sn infusion, sod not 
a decoction. TheprtAooer's counsel insisted thst he 
was entitled to an acquittal on the ground that the 
medicine waa misdescribed ; but It was held thst In¬ 
fusion and decoction are efusdem penerw, and that 
the rartanoe was Immaterial. B Camp. 74,7s. 

DECOCTOR. In Roman Law. A 
bankrupt; a person who squandered the 
money of the state. Calvin us, Lex. ; Du 
Cange. 

DEOOLLATIO. Decollation; behead¬ 
ing. 

DECONFES. In French Law. A 
name formerly given to those persons who 
died without confession, whetner they re¬ 
fused to confess or whether they were crim¬ 
inals to whom the sacrament was refused. 
Droit de Canon, par M. l’Abb£ Andre ; Du 
pin. Gloss, to Loisel’s Institutes. 

DECOY. A pond used for the breeding 
and maintenance of water-fowl. 11 Mod. 
74, 180 ; 3 Salk. 9 ; Holt 14 ; 11 East 571. 

DECOY LETTER. A letter prepared 
and mailed on purpose to detect offenders 
it the postal and revenue laws. 5 Dill. 


The use of decoy letters by inspectors of 
mails for the purpose of ascertaining the 
depredations upon the mails is proper and 
justifiable as. a means to that end ; 40 Fed. 
Rep. 752. 

A postal employ^ who takes from the 
mail under liis charge a package containing 
things of value, though placed in tbe mail 
as a decoy and addressed to a person having 
no existence, is punishable, under R. S. 
secs. 8891, 5467, for taking a letter or 

S ackage entrusted to him; 48 Fed. Rep. 

)2 ; 38 id. 106 ; 40 id. 752; contra , 85 id. 
407, 890. The fact that they were decoy 
letters is immaterial on a prosecution for 
embezzlement; 42 Fed. Rep. 891. 

The offence of sending letters by mail 
giving information where obscene pictures 
can be obtained does not lose its criminal 
character, though the letters were sent in 
response to a decoy letter, since it does not 
appear that the accused was solicited to use 
the mails and thus to commit an offence ; 
50 Fed. Rep. 528. 

A decoy letter placed in a sealed envelope 
and addressed to a fictitious person in a 
place where there was no post-office was 
wrapped up in. a newspaper, enclosed in an 
ordinary paper wrapper, sealed and properly 
stamped and directed as the envelope inside 
the packet, and in this condition was handed 
by a poet-oftice inspector and placed by him 
as a decoy in a basket kept for improperly 
illegibly addressed mail matter. It waa 
held that this was not a mailing of the 
packet, and that it did not become mail 
matter ; 80 Fed. Rep. 616. A letter with a 
fictitious address which cannot be delivered 
is 4 4 not intended to be conveyed by mail ** 
within the meaning of R. 8. sec. 8891, pro¬ 
viding a penalty for embezzling ; 85 id. 407. 

DEGREE. In Practice. The judi¬ 
cial decision of a litigated cause Dy a 
court of equity. It is also applied to the 
determination of a cause in courts of ad¬ 
miralty and probate. It is accurate to use 
the word judgment as applied to oourta 
of law and decree to courts of equity, al¬ 
though the former term is now used in a 
larger sense to include both. There is, how¬ 
ever, a distinction between the two which 
is well understood, and may wisely be pre¬ 
served as tending to keep before the mind 
the distinction between the two jurisdic¬ 
tions—quite as fundamental with respect to 
the final determination of a cause as to the 
forms of procedure and the principles of 
jurisprudence applied by the two tribunals. 
Even the modern tendency of courts of law 
to avail themselves of equitable forms of 
procedure and principles of decision h as left 
undisturbed the well-defined line of demar¬ 
cation between the Judgment at law and the 
decree in equity. It is well stated by an 


able writer, thus:— 44 A judgment at law 
was either simply for tho plaintiff or for the 
defendant. There could be no qualifications 
or modiftcationii of the judgment. But such 
a judgment does not always touch the true 
justice of the cause or put the parties in the 
position they ought to occupy. While the 
plaintiff may be entitled, in a given case, to 
general relief, there may-besome duty con¬ 
nected with the subject of litigation which 
lie owes to the defendant, the performance 
of which, equally with the fulfilment of his 
duty by the defendant, ought, in a perfect 
system of remedial law. to be exacted This 
result was attained by tbe decree of a court 
of equity which could lie so moulded, or the 
execution of which could be bo controlled 
and suspended, that the relative duties and 
lights of the parties could be secured and* 
enforced Bisph. Eq. § 7. 

It necessarily springs from the nature of 
the chancery jurisdiction that its determi¬ 
nations should be cast in a mould differing, 
toto ccdo , from a judgment at law, and it 
would hardly be an exaggeration to say 
that the essential character of the decree, 
as described by the author quoted, is to be 
found in the literal application of the funda¬ 
mental maxim, 44 He who seeks equity must 
do equity.” Accordingly, it is said that a 
court of equity will always reach, by a di¬ 
rect decree, what would otherwise be ac¬ 
complished by a circuity of proceedings; 
4 Del. Ch. 410. And even when a complain¬ 
ant is entitled to relief which it is inequi¬ 
table to grant except upon a condition to 
be performed by him springing from an 
obligation of equity ana good conscience, 
though not from legal right, a chancellor 
may make a decree only upon such condi¬ 
tion ; 8 Wall. 557 ; Bisph. Eq. § 43. In such 
case, when something remains to be done 
by the party in order to entitle him to relief, 
while no present decree can be made, as the 
decree must be absolute and final and not 
contingent, the court will enter an inter¬ 
locutory decree and suspend the entry of a 
final decree until the performance of such 
condition; 8 Del. Ch. 124 ; and in default 
thereof in a reasonable time dismiss the 
bill; 4 id. 43. The doctrine of the wife’s 
equity is a familiar instance of this prin¬ 
ciple. 

Decrees are either interlocutory or final. 
In the strictest sense all decrees are inter¬ 
locutory until signed and enrolled ; 2 Dan. 
Ch. Pr., 6th Am. ed. 987, n. 1; but it is not 
in this sense that the terms are in practice 
used. But while there is a distinction well 
understood it is not always easy of exact 
definition. The existence of the two classes 
is, however, necessary in American chan¬ 
cery courts, as the nght of appeal is fre^ 
quently confined to final decrees, as in the 
federal courts. The former is entered on 
some plea or issue arising in the cause 
which does not decide the main question ; 
the latter settles the matter in dispute; 
and a final decree has the same effect as 
a judgment at law ; 2 Madd. 462 ; 1 Ch. 
Ca. 27; 2 Vem. 89 ; 4 Brown, P. C. 287. 
See 7 Viner, Abr. 894 ; 7 Comyns, Dig. 445 ; 
1 Belt, Suppl. Ves. 223 ; 28 Cal. 75, 85. For 
forms of decrees, see Seton, Decrees; 2 
Dan. Ch. Pr. 986. 

Final Decree. One which finally dis¬ 
poses of a cause, so that nothing further is 
left for the court to adjudicate. Bee 2 Dan. 
Ch. Pr. 994, el 

A decree which determines the particular 
cause. It is not confined to those which 
terminate all litigation on the same right; 
1 Kent 816. 

A decree which disposes ultimately of the 
suit. Ad. Eq. 375. After such decree has 
been pronounced, the cause is at an end, 
and no furtner hearing can be had ; id. 888; 
Beach, Mod. Eq. Pr. 789. 

Prior to the establishment of the circuit 
courts of appeals there was an appeal to the 
United States supreme court onlyfrom final 
decrees of the circuit courts; U. 8. Rev. 
Stat. 8 692; and the same is still true of 
appeals from those courts; U. 8. Rev. Stat. 
1 Supp. 908; exoept that special provision i» 
made for an appeal within a limited time 
from an order granting or refusing an in¬ 
junction ; id. 994. Accordingly, the quae- 
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tion what is a final decree is one of con¬ 
stant occurrence and importance as deter¬ 
mining the jurisdiction of the appellate 
courts. The same question arises under the 
constitutional and statutory regulations of 
appeals in many of the states, although in 
some of them the right of appeal is not lim¬ 
ited to final decrees; e. g. Delaware, where 
it is extended to interlocutory decrees or 
orders, if prayed before the first day of the 
following term, while it may be taken from 
a final decree within two years after it is 
signed. 

Another reason why the distinction is im¬ 
portant is that a final decree, entered of rec¬ 
ord and not directed to be without preju¬ 
dice, is a bar to another bill filed between 
the same parties for the same subject-mat¬ 
ter ; 2 Del. Ch. 27. 

Where the whole law of a case is settled 
by a decree, and nothing remains to be 
done, unless a new application be made at 
the foot of the decree, the decree is a final 
one so far as respects a right of appeal; 12 
Wall. 86; and so is a decree dismissing a 
bill with costs, although they be afterwards 
taxed and decree entered for them ; 139 U. 
S. 549 ; but a decree of foreclosure and 6ale 
is not final in the Bense which allows an ap¬ 
peal from it so long as the amount due upon 
the debt must be determined, and the prop¬ 
erty to be sold ascertained and defined ; 23 
Wall. 405 ; see 45 N. J. Eq. 77 ; but a decree 
for foreclosure and sale or mortgaged prem¬ 
ises is final and may be appealed from with¬ 
out waiting for the return and confirmation 
of the sale by a decretal order ; 4 How. 503. 

A decree fixing the priority of claims 
against an insolvent corporation,and direct¬ 
ing the sale of its property for their pay¬ 
ment, is a final decree within equity rule 
88, relating to rehearings; 1 C. C. App. 535. 
A decree Is final which disposes of every 
matter of contention between the parties, 
except as to one severable item, not relating 
»o appellants, and refers the case to a master 
to ascertain that; 140 U. S. 52. 

If the decree decides the rights to prop¬ 
erty and orders it to be delivered up or sold, 
or adjudges a sum of money to be paid, and 
the pavt^ is entitled to have suen decree 
earned into immediate execution, it is a 
final decree; 6 How, 203. In such cases 
it is held that the decree is final upon the 
merits, and the ulterior proceedings, as in 
the foreclosure case, constitute but a mode 
of executing the original decree ; 4 id. 503, 
The multiplicity of cases on this subject 
is too great for citation here, but the prin¬ 
ciple applied is illustrated by those cited, 
and as to a particular case the course of de¬ 
cisions must be critically examined. Cases 
will be found collected in notes to U. S. Rev. 
Stat. § 692 and to 2 Dan. Ch. Pr., Cth Am. ed. 
ch. xxvi. sec. 1. See Foster, Federal Prac¬ 
tice ; Field, Federal Courts ;Final Decree ; 
Judgment. 

Interlocutory Decree. An adjudica¬ 
tion or order made upon some point arising 
during the progress of a cause which does 
not determine finally the merits of the 
question or questions involved. Neither 
the courts nor the text-writers have satis¬ 
factorily defined this terra. As was well 
said by Baldwin. J., “ The difficulty is in the 
subject itself; for, by various gradations, 
the interlocutory decree may be made to 
approach the final decree, until the line 
of discrimination becomes too faint to be 
readily perceived.” 1 Rob. Va. 27. The 
real matter of importance is to define wliat 
is a final decree, and that being done, it may 
be generally stated that every other order or 
decree made during the progress of a cause 
in chancery is interlocutory. The test 
which is to be derived from the cases can 
hardly be better stated than in a late case, 
thus : 

Where something more than the minis¬ 
terial execution of the decree as rendered is 
left to be done, the decree is interlocutory, 
and not final, even though it settles the 
equities of the bill; 185 XJ. S. 232. 

As every decree inter partes is either final 
or interlocutory, all that has been said upon 
the former head, with the citations, must 
also be read in connection with this. 

Decree Pro Confesao. An order or 


decree of a court of chancery that the alle¬ 
gations of the bill be taken as confessed, 
as against a defendant in default, and per¬ 
mitting the plaintiff to go on to a hearing 
exparte. 

A decree pro confesso is one entered 
when the defendant has made default by 
not appearing in the time prescribed by the 
rules of court. A decree nisi is drawn by 
the plaintiff’s counsel, and is entered by 
the court as it is drawn. A decree, when 
the bill is taken pro confesso , is pronounced 
by the court after hearing the pleadings and 
considering the plaintiff’s equity ;” Freem. 
Judg. § 11. 

Such a decree is also entered when the 
defendant, haring appeared, has not an¬ 
swered. The effect of such a decree is that 
the facts set forth in the bill are taken as 
true,and a decree made thereon according to 
the equity of the case. It was formerly the 
practice to put the plaintiff to his proof of 
the substance of the Dili; 4 Johns. Ch. 547 ; 
1 Dan. Ch. Pr., 5lli Am. ed. 517, n. ; but the 
practice of taking the bill pro confesso is 
now generally established ; id. 518 ; and the 
subject is, in most courts of chancery, pro¬ 
vided for, and the practice thereon regulated 
by rule of court. 

The usual modem practice is substan¬ 
tially that provided for by Equity Rule 19 
of the United States courts. Upon motion, 
it appearing from the record that the facts 
warrant it, an order is entered that the bill be 
taken pro confesso , and the cause proceeds 
ex parte , and the court may proceed to a 
decree after thirty days from the entry of 
the order ; 1 Dan. Ch. Pr. 525, note. 

Such a decree cannot be entered when the 
bill contains a great lack of precision; 2 
J. J. Marsh. 155 ; but only when the allega¬ 
tions of the bill are specific, and the defend¬ 
ant has been properly served ; 30 Ill. 25 : 47 
id. 353 ; 3 Ind. 316 ; i22 Mass. 302. 

When only one defendant answers, but 
he disproves the whole case made by the 
bill, a decree pro confesso cannot be en¬ 
tered against those who fail to answer; 27 
Va. 433. 

A decree pro confesso cannot be safely 
entered agamst an infant; 30 Beav. 148: 
8 Pot. 128; 50 Ala. 612; 74 Ala. 415; 43111. 
239; 41 id. 503 ; 05 Me. 302 ; 44 Miss. 296 ; 
21 N. H. 470 ; 3 Johns. Ch. 367 ; 8 N.Y. 9 ; 8 
Ohio 372; though this is sometimes done, on 
consent of his solicitor ; 116 Mass. 377, 

In Legislation. In some countries, as 
in Franco, some acts of the legislature or 
of the sovereign, which have the force of 
law are called decrees: as, the Berlin and 
Milan decrees. 

In Scotch Law. A final judgment or 
sentence of court by which the question at 
issue between the parties is decided. 

DECREE IN ABSENCE. In Scotch 
Law. Judgment by default or pro confesso. 

DECREE OP CONS TI T U T I ON. In 
Scotch Law. Any decree by which the 
extent of a debt or obligation is ascertained. 

The term Is, however, usually applied especially 
to those decrees which are required to found a title 
In the person of the creditor In the event of the death 
of either the debtor or the original creditor. Bell, 
Diet. 

DECREE DATIVE. In Scotch Law. 
The order of a court of probate appointing 
an administrator. 

DECREE OF FORTHCOMING. In 
Scotch Law. The decree made after an 
arrestment ordering the debt to be paid or 
the effects to be delivered up to the arrest¬ 
ing creditor. Bell. Diet. 

DECREE OF LOCALITY. In 
Scotch Law. The decree of a teind court 
allocating stipend upon different heritors. 
It is equivalent to the apportionment of a 
tithe rent-charge. 

DECREE OF MODIFICATION. In 
Scotch Law. A decree of the teind court 
modifying or fixing a stipend. 

DECREE NISI. In English Law. A 

decree for a divorce,- not to take_ effect till 
after such time, not less than six months 
from the pronouncing thereof, as the court 
shall from time to time direct. During this 


eriod any person may show cause why the 
ecree should not be made absolute; 29 Viet 
c. 32, s. 3; 23 & 24 Vict. c. 144, s. 7 ; 2 Steph. 
Com. 281 ; Mozl. & W. Diet. 

The term is also sometimes applied to a 
decree entered provisionally to become final 
at a time therein named, unless cause is 
shown to the contrary. 

DECREE OF REGISTRATION. In 
Scotch Law. A proceeding by which the 
creditor has immediate execution. It is 
somewhat like a warrant of attorney to con¬ 
fess judgment. 1 Bell, Com. 1. 1. 4. 

DECREET. In Scotch Law. The 
final judgment or sentence of court bywhich 
the question at issue between the parties is 
decided. 

Decreet absolutor. One where the decis¬ 
ion is in favor of the defendant. 

Decreet condemnator. One where the de¬ 
cision is in favor of the plaintiff, Erskine, 
Inst. 4. 3. 5. 

DECREET ARBITRAL. In Scotch 
Law. The award of an arbitration. The 
form of promulgating such award. Bell, 
Diet. Arbitration ; 2 Bell, Hou. L. 49. 

DECREPIT (Fr. d&crtpit; Lat. de¬ 
crepitus). Infirm ; disabled, incapable, or 
incompetent, from either physical or men¬ 
tal weakness or defects, whether produced 
by age or other cause, to such an extent 
as to render the individual comparatively 
helpless in a personal conflict with one pos¬ 
sessed of ordinary health and strength. 18 
Tex. App. 11. 

DECRETALES BONIFACTT OC- 
TAVI. A supplemental collection of the 
canon law, published by Boniface VIII. in 
1298, called, also, Liber Sextus Decretalium 
(Sixth Book of the Decretals). 1 Kaufm. 
Mackeldey, Civ, Law 82, n. See Decre¬ 
tals. 

DECRETALES GREGORII NONT. 

The decretals of Gregory the Ninth. A col¬ 
lection of the laws of the church, published 
by order of Gregory IX. in 1227. It is com¬ 
posed of five books, subdivided into titles, 
and each title is divided into chapters. 
They are cited by using an X (or extra ); 
thus, Cap. & X de Regulis Juris , etc. 1 
Kaufm. Mackeld. Civ. Law 83, n. ; But¬ 
ler, Hor. Jur. 115. 

DECRETAL ORDER. In Chancery 
Practice. An order made by the court of 
chancery, upon a motion or petition, in the 
nature of a decree. 2 Dan. Ch. Pr. 638. 

DECRETALS. In Ecclesiastical 
Law. Canonical epistles, written by tho 
pope alone, or by the pope and cardinals, at 
the instance or suit of one or more persons, 
for the ordering and determining some mat¬ 
ter in controversy, and which have tho au¬ 
thority of a law in themselves. 

The decretals were published in three volumes. 
The 11 rat volume was collected by Ray round us Par 
cinius, chaplain to Gregory IX., about the year ISW, 
and published by him to be read in schools and used 
In the ecclesiastical courts. The second volume i« 
the work of Boniface VIII., compiled about the yc-«i 
1208, with additions to and alterations of the ordi¬ 
nances of his predecessors. The third volume ifl 
called the Clementines, because made by Clement 
V., and was published by him In the council of Vien¬ 
na, about the year 1308. To these may be added the 
Kxtravasrantes of John XXII. and other bishops of 
Rome, which, relatively to the others, are called 
Novellas Constant tones. Ridley's View, etc. 00,100; 

1 Fournel, Hist, des Avocals 194. 10T>. 

The false decretals were forged In the names of 
the early bishops of Rome, and first appeared about 
A. d. 845-8.V). The author of them Is not known. 
They are mentioned in a letter written In the name 
of the council of Quferzy, by Charles the Bald.to tha 
bishops and lords of France. See Van Espen Floury, 
Droit de Canon , by Andr6. 

The decretals constitute the second division of the 
Corpus Juris Canonic i. 

DECRETUM GRATIANI. A collec¬ 
tion of ecclesiastical law made by Gratian, 
a Bolognese monk, in the year 1151. It is 
the oldest of the collections constituting 
the Corpus Juris Canonici. 1 Kaufm. 
MackeltL Civ. Law 81; 1 Bla. Com. 82; 
Butler, Hor. Jur. 113. 

DECRY. To cry down ; to destroy the 
credit of. It is said tliat the king may at 
any time decry the coin of the realm. 1 
Bla. Com. 278. 
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DECURIO. In Roman Law. One of 

the chief men or senators in the provincial 
towns. The dccurioncs, taken together, 
hail the entire management of the internal 
affairs of their towns or cities, with powers 
resembling in some degree those of our 
modern city councils. 1 Spence, Eq. Jur. 

M ; Oalviuus. Lex. 

DEDBANA. An actual homicide or 
manslaughter. Toiul. 

DEDI (Lat. I have given). A word used 
in deeds and other instruments of convey¬ 
ance when such instruments were made in 
Latin. 

The use of this word formerly carried 
with it a warranty in law, when in a deed : 
for example, if in a deed it was said,“ dedi 
(1 liave given), etc., to A B.’* there was a 
warranty to him and his heirs. But this is 
no longer so. 8 & 9 Viet, c. 106, s. 4, 
Brooke, Abr. Guaranty, pi. 85, The war¬ 
ranty thus wrought was a special warranty, 
extending to the heirs of the feoffee during 
the life of the donor only. Co. Litt. 384 b ; 

4 Co. 81 : 5 id, 17 ; 3 Washb. R. P. 671. Dedi 
is said to be the aptest word to denote a 
reotTment; 2 Bla. Com. 310. The future, 
dnbo, is found in some of the Saxon grants. 

1 Spence, Eq. Jur. 44. See Grant. 

DEDI ET CONCESSI (Lat. I have 
given and granted). The aptest words to 
work a feoffment. They are the words or¬ 
dinarily used, when instruments of convey¬ 
ance were in Latin, in charters of feoffment, 
gift, or grant. These words were held the 
aptest: though others would answer; Co. 
Litt. 3S4 b; 1 Steph. Com. 114; 2 Bla. Cora. 
53, 316. See Covenant. 

DEDICATION. An appropriation of 
land to some public use, made by the owner, 
and accepted for such use by or on behalf 
of the public. 23 Wis. 416; 33 N. J. L. 13; 
95 Cal. 463. 

Express dedication is that made by deed, 
vote, or declaration. 

Implied dedication is that presumed from 
an acquiescence in the public use. 

To be valid it must be made by the owner 
of the fee ; 5 B. & Aid. 454 ; 3 Sandf. 502 ; 

4 Campb. 16; 84 Ala. 215; or, if the fee be 
subject to a naked trust, by the equitable 
owner; 6 Pet. 431; 1 Ohio St. 478; and to 
the public at large; 22 Wend. 425 ; 2Vt. 
460 ; 10 Pet. 662 ; 11 Ala. N. s. 63. In mak¬ 
ing the appropriation, no particular formal¬ 
ity is requirea, but any act or declaration, 
whether written or oral, which clearly ex¬ 
presses an intent to dedicate, will amount 
to a dedication, if accepted by the public, 
and will conclude the donor from ever after 
asserting any right incompatible with the 
public use ; Washb. Easem. 133 ; 11 M. & W. 
827 ; 5 C. & P. 460 ; 6 Pet. 431 ; 22 Wend. 
450; 25 Conn. 235 ; 19 Pick. 405 ; 2 Vt. 480 ; 
9 B. Monr. 201 ; 12 Ga. 239 ; 27 Mo. 211 ; 23 
Tex. 94 ; 9-5 Cal. 463 ; 148 Pa. 867 ; 35 W. Va. 
554 ; 44 La. Ann. 931; 96 Ala. 272; 133 Ind. 
331 ; the vital principle of the dedication 
being the intention, which must be un¬ 
equivocally manifested, and clearly and 
satisfactorily appear ; 40 Minn. 284 ; 84 Ala. 
2)6; 78 Cal. 9; 42 Kan. 203. A mere ac¬ 
quiescence by the owner of land in its oc¬ 
casional and varying use for travel by the 
public is insufficient to establish a dedica¬ 
tion thereof, as a street by adverse user; 
135 Pa. 256; 152 id. 368. And, without any 
express appropriation by the owner, a dedi¬ 
cation may be presumed from twenty years’ 
use of his land by the public, with his knowl¬ 
edge ; 22 Ala. N. 8. 190; 19 Conn. 250; 11 
Mete. 421 ; 3 Zabr. 150; 4 Ind. 518; 17 Ill. 
249 ; 26 Pa. 187 ; or from any shorter period, 
if the use be accompanied by circumstances 
which favor the presumption, the fact of 
dedication being a conclusion to be drawn, 
in each particular case, by the juiy, who as 
against the owner have simply to determine 
whether by permitting the public use he 
has intended a dedication ; 5 Taunt. 125 ; 6 
Wend. 651; 9 How. 10; 10 Ind. 219; 4 Cal. 
114 ; 17 Ill. 416; 30 E. L. & Eq. 207. See 51 
Minn. 381. But this presumption, being 
merely an inference from the public use, 
coupled with circumstances indicative of 
the owner’s intent to dedicate, is open to 


rebuttal by the proof of circumstances in¬ 
dicative of the absence of such an intent; 4 
Cush. 332; 25 Me. 297; 9 How. 10 ; 4 B. & 
Ad. 447 ; 7 C. & P. 578 ; 8 Ad. & E. 00 ; 110 
Mo. 260; 63 Hun 628 ; 134 U. S. 84. 

The death of the owner is a revocation of 
a proffered dedication of streets, and an ac¬ 
ceptance thereafter by the villnge gives it 
no right in the streets ; 67 Hun 546. Where 
one who has offered to dedicate land for a 
public street, conveys such hind before his 
offer is accepted, the conveyance operates 
as a revocation of the offer ; 141 Ill. 89 ; 100 
Cal. 302. 

Without acceptance, a dedication is in¬ 
complete. In the case of a highway, the 
question has been raised whether the public 
itself, or the body charged with the repair, 
is the proper party to make the acceptance. 
In England, it has been decided that an ac¬ 
ceptance by the public, evidenced by mere 
use, is sufficient to bind the parish to repair, 
without any adoption on its part; 5B. & 
Ad. 469 ; 2 N. & M. 583. Sec 3 Steph. Com. 
130. In this country there are cases in 
which the English rule seems to be recog¬ 
nized ; 1 R. 1.93 ; 23 Wend. 103 ; though the 
weight of decision is to the effect that the 
tow us are not liable, either for repair or for 
injuries occasioned by the want of repair, 
until they have themselves adopted the way 
thus created, either by a formal acceptance 
or by indirectly recognizing it, as by repair¬ 
ing it or Setting up guide-posts therein ; 
Thomp. Highw. 52 ; 13 Vt. 424 ; 6 N. Y. 257 ; 
8 Gratt. 632 ; 2 Ind. 147; 3 Cush. 290 ; 35 
W. Va. 554 ; 89 Va. 401 ; 69 Hun 86 ; 152 
Pa. 494 ; 84 Ala, 224 ; 69 Tex. 449 ; Ang. 
Highw. 111. It has been held that the ac¬ 
ceptance, improvement, and user by a city 
of a street or a portion of a street as platted 
is equivalent to an acceptance of the 
whole tract platted ; 110 Mo. 618. 

In order that a plat showing lots, blocks, 
and streets may operate as a common-law 
dedication of an easement in the streets to 
the public, there must bean acceptance by 
the public in a reasonable time; 66 Mich. 
567. See Street ; Bridge ; Highway. 

The authorities above cited relate chiefly 
to the dedication of land for a highway. 
Bat a dedication may be made equally well 
to any other purpose which is for the bene¬ 
fit of the public at large, as for a square, a 
common, a landing, a cemetery, a school, or 
a monument; and the principles which gov¬ 
ern in all these cases are the same, though 
they may be somewhat diversified in the 
application, according as they are invoked 
for the support of one or another of these 
objects; 0 Hill 407 ; 11 Pa. 444 ; 18 Ohio 18 ; 
2 Ohio St. 107; 12 Ga. 239 ; 4 N. H. 537; 1 
Wheat. 469; 2 Watts 23 ; 1 Spenc. 86*; 8 B. 
Monr. 234; 3 Sandf. 502; 7 Ind. 641 ; 2 
Wis. 153 : 93 Oal. 43 ; 154 Mass. 323. 

DEDIMUS ET CONCESSIMUS (Lat. 
we have given and granted). Words used by 
the king, or where there were more grantors 
than one. instead of dedi et concessi. 

DEDIMUS POTESTATEM (Lat. we 
have given power). The name of a writ to 
commission private persons to do some act 
in the place of a judge : os, to administer 
an oath of office to a justice of the peace, to 
examine witnesses, and the like. Cowel; 
Com. Dig. Chancery (K, 3), (P, 2), Fine 
(E, 7); Dane, Abr. Index ; 2 Bla. Com. 351. 

DEDIMUS POTESTATEM DE AT- 
T03.N0 FACIENDO (Lat.). The name 
of a writ which was formerly issued by au¬ 
thority of the crown in England to author¬ 
ize an attorney to appear for a defendant, 
and without which a party could not, until 
the statute of Westminster 2 {infra), appear 
in court by attorney. 

By statute of Westminster 2,13 Edw. I. c. 
10, all persons impleaded may make an at¬ 
torney to sue for them, in all pleas moved 
by or against thorn, in the superior courts 
there enumerated. 3 M. & G. 184, n. 

DEDITITU (Lat.y. In Roman Law. 

Criminals who had been marked in the face 
or on the body with lire or an iron so that 
the mark could not be erased, and were sub¬ 
sequently manumitted. Calvin us. Lex. 


DEDUCTION FOR NEW. In Mari¬ 
time Law. The allowance (usually one- 
third) on tho cost of repairing a damage to 
the ship by the extraordinary operation of 
the perils of navigation, the renovated part 
being presumed to bo better than 1x2 fore t ho 
damn go. In some pails, by custom or by 
express provision in tho policy, the allow¬ 
ance is not made on a now vessel during the 
first year, or on a new sheathing, or on an 
anchor or chain-cables ; 1 Phill. Inn. $ 50 ; 

2 id. §§ 1309, 1431, 1433 ; Ben coke & S. Av. 
167, n. 238; 2 S. & R. 229 ; 1 Cai. 573 ; 18 
La. 77 ; 2 Cra. 213 ; 21 Pick. 450 ; 5 Cow. G3. 

DEED. A written instrument under seal, 
containing a contract or agreement which 
has been delivered by the party to lx) bound 
and accepted by the obligee or covenantee. 
Co. Litt. 171 ; 2 Bla. Com. 293 ; Sliepp. 
Touchst. 50. 

A writing containing a contract sealed 
and delivered to the party thereto. 3 Washb. 
R. P. 239. 

A writing under seal by which lands, 
tenements, or hereditaments arc conveyed 
for an estate not less than a freehold, 2 
Bla. Com. 294. 

A writing or instrument, written on 
paper or parchment, sealed and delivered, 
to prove and testify the agreement of the 
parties whose deed it is to the things con¬ 
tained in the deed. 35 W. Va. 647. See 73 
Tex. 129. 

Any instrument tn writing under seal, whether It 
relates to the conveyance of real estate or to any 
other matter.—as. for instance, a bond, single bill, 
agreement, or contract of any kind,—is as much a 
deed as is a conveyance of real estate, and, after 
delivery and acceptance, is obligatory ; 2 S. & R. 
504 ; 5 Dana 3G5; 2 Miss. 154. The term is, however, 
often used in the latter sense above given, and per¬ 
haps ofeener than in its moio general signification. 

Deeds of feoffment. See Feoffment. 

Deeds of grant. See Grant. 

Deeds indented are those to which there 
are two or more parties who enter into re¬ 
ciprocal and corresponding obligations to 
each other. See Indenture. 

Deeds of release. See Release; Quit- 
Claim. 

Deeds poll are those which are the act of 
a single party and which do not require a 
counterpart. See Deed Poll. 

Deeds under the statute of uses. See Bar¬ 
gain and Sale ; Covenant to Stand 
Seised ; Lease and Rel eas e. 

According to BJackstone, 2 Com. Si3, deeds may 
be considered as conveyances at common lat c,—of 
which the original are feoffment; gift; grant; lease ; 
exchange ; partition: the derivative are release ; con¬ 
firmation ; surrender ; assignment; defeasance,— 
Or couwi/ancej which, derive their force by virtue 
of the statute of uses: namely, covenant to slcml 
seized to uses ; bargain and sale of lands ; lease and 
release ; deed to lead and declare uses; deed of re¬ 
vocation of uses. 

I'nr n description of the various forms in uso in 
United States, see 2 Washb. It. P. 007. 

Requisites of. Deeds must be uponpa/xrr 
or parchment; 5 Johns. 24G ; mu^t bo com¬ 
pletely written before delivery : 1 Hill, S. C. 
267 ; 0 tM. & W. 210, Am. ed. note ; 3 Washb. 
R. P. 239 : but see 21 Or. 211; Blank ; must 
be between competent par ties, see Partifs ; 
and certain classes are excluded from hold¬ 
ing lands, and, consequently, from being 
grantees in a deed ; see 1 Washb. R. P. 73; 

2 id. 564 ; must have been made without re¬ 
straint ; 13 Mass. 371; 2 Bla. Com. 291 ; must 
contain the names of the grantor and gran¬ 
tee ; 2 Brock. 156 ; 19 Vt. 613 ; 12 Mass. 447; 
14 Mo. 420; 13 Ohio 120; 14 Pet. 322; 1 Mc¬ 
Lean 82i ; 2 N. H. 525; but a variance in 
the names set forth in the deed will not in¬ 
validate it; 148 Pa. 216 ; must relate to suit¬ 
able property ; Browne, Stat. Frauds § 6 ; 

3 Washb. R. P. 331 ; must contain the re- 

? uisite part8, see infra; must be sealed ; 6 
et. 124; Thornt. Conv. 205; see 12 Cal. 
166 ; 98 N. C. 558; (£. e. in order to con¬ 
stitute it a deed, though an unsealed in¬ 
strument may operate as a conveyance of 
land ; Mitchell, R. P. 453 ;) and should, for 
safety, be signed , even where statutes do 
not require it; 8 Washb. R. P. 239; but 
see 66 Tex. 142. Previous to the Statute 
of Frauds, signing was not essential to a 
deed, provided it was Bealed. The statute 
makes it so; 2 Bla. Corn. 306; contra , Shep. 
Touch, n. (24), Preston Ved., which latter is 
of opinion that the statute was intended to 
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watch over the order of the city, protect the people 
ami the ilecurumrs from all harm, protect sailors and 
naval people, attend to the complaints of those who 
had suffered injuries, anrl dischurre various other 
duties. Afl will ho seen, they had considerable 
udicial power. Du Cange; Schmidt, Civ. Law, 
ntrod. 19. 

DEFENSOR FIDEI. Defender of 
the faith {q. v.). Jacob. 

DEFENSUM. In old English law, 

an enclosure, or any fenced ground. 

A part of an open field, appropriated to 
a particular use, as for hay, which was 
hence said to be in defenso (q. v.). 

A state of several occupancy or approp¬ 
riation. 

Defence, in the old sense of prohibition ; 
a state of prohibition, or in which the use 
of a thing is prohibited by law. Burril). 
See In Defenso ; Defense ; Defendere. 

DEFERRED STOCK. See Stock. 

DEFICIENCY. That which is lacking 
or wanting. Stand. Diet. 

That part of a debt, which a mortgage 
was made to secure, not realized from the 
subject mortgaged. Anderson; 35 Barb. 
(N. Y.) 402. 

DEFICIT (Lat. is wanting). The defi¬ 
ciency whch is discovered in the accounts 
of an accountant, or in the money which 
he has received. 

DEFINE. To set bounds to, mark 
the limits of. 

To make clear the design or scope of a 
thing ; to remove doubt or uncertainty as to 
the meaning or application of ; to determine 
authoritatively, settle officially, decide ju- 
di< ially. Anderson. 

To define piracies i9 to enumerate the 
rrimes which shall constitute piracy. 5 
Wheat. (U. S.) 160. 

DEFINITE. Bounded, limited, de¬ 
fined ; determinate, precise, fixed, certain. 
Opposed to indefinite. Anderson. See 
Failure of Issue. 

DEFINITION (Lat. de, and finis , a 
boundary; a limit). An enumeration of 
the principal ideas of which », compound 
idea is formed, to ascertain and explain its 
nature ; that which denotes and points out 
the substance of a thing. AylifTe, Pand. 59. 

Definitions are always dangerous, because 
it is alwayB difficult to prevent their being 
inaccurate, or their becoming so: omnis 
definitio injure civili periado&a est , parum 
eat enim ut non aubverti possit. 

All ideas are not susceptible of definition, 
and many legal terms cannot be defined. 
This inability i 3 frequently supplied, in a 
considerable degree, by descriptions. 

Tiie meaning of ordinary words, when 
used in acts of parliament, is to be found, 
not so much in a strict etymological pro¬ 
priety of language, nor even in popular use, 
as in the subject or occasion on which they 
are used, and the object which is intended 
to be attained ; L. R. 1 Ex. D. 143 ; for words 
used with reference to one set of circum¬ 
stances may convey an intention quite dif¬ 
ferent from what the self same set of words 
used in reference to another set of circum¬ 
stances would or might have produced ; L. 
R. 3 App. Cas. 68. 

For a list of definitions of various words 
and phrases, as found in the reports, etc., 
which are not the subject of separate titles, 
see Words ; Maxims. 

DEFINITIVE. That which terminates 
a suit; final. A definitive sentence or judg¬ 
ment is put in opposition to an interlocutory 
judgment. 

A distinction has been drawn in the 
United States supreme court between a 
final and a definitive judgment in regard 
to the condemnation of a prize in a court of 
admiralty ; 1 Cra. 103 ; but for all practical 
urposes a definitive judgment or decree is 
nal; 84 Pa. 238 ; 00 id. 420. See Decree; 
Judgment. 

DEFLORATION. The act by which a 
woman is deprived of her virginity. 

When this is done unlawfully and against 
her will, it bears the name of rape (which 


see); when she consents, it is fornication 
(which see); or if the man be married it is 
adultery on his part ; 2 Greenl. Ev. § 48; 21 
Pick. 509; 30 Me. 261 ; 11 Ga. 53 ; 2 Dali. 
I'M 

DEFORCE. To withhold wrongfully 
the possession of lands; to keep another 
wrongfully out of possession of a freehold. 
3 Bl. Com. 172. 

DEFORCEMENT. The holding any 
lands or tenements to which another has a 
right. 

In Its most extensive sense the term includes any 
withholding of any lands or tenements to whicn 
another person has a right; Co. Litt. 2J7 ; 17 Conn. 
212 ; so that this includes as well an abatement, an 
intrusion, a disseisin, or a discontinuance, us nny 
other species of wrong whatsoever, by which the 
owner of the freehold is kept out of possession. Cut, 
as contradistinguished from the former, it is only 
such a detainer of the freehold from him who has 
the right of property as falls within none of the In¬ 
juries above mentioned ; 9 Bla. Com. 173 ; Archb. 
Civ. PI. 13; Dane, Abr. Index. 

In Scotch Law. The opposition given, 
or resistance made, to messengers or other 
officers while they are employed in execut¬ 
ing the law\ 

This crime is punished by confiscation of 
movables, the one half to the king and the 
other to the creditor at whose suit the dili¬ 
gence is used ; Erekine, Pr. 4. 4. 82. 

DEFORCIANT. One who wrongfully 
keeps the owner of lands and tenements out 
of tne possession of them. 2 Bla. Coro. 850. 

DEFORCIARE. To withhold lands or 
tenements from the rightful owner. This is 
a word of art which cannot be supplied by 
any other word. Co. Litt. 831 b ; 8 Thomas, 
Co. Litt. 3; Bract, lib. 4, 238; Fleta, lib. 5, 
c. 11. 

DEFOSSION. The punishment of 
being buried alive. Black, L. Diet. 

DEFRAUD. To defraud is to withhold 
from another that which is justly due tc 
him, or to deprive him of a right by decep¬ 
tion or artifice. 12 Barb. 186., 

To cheat; tc wrong another by fraud 
(q. v.). R. it L. Diet. Sec “Defraud” the 
united States. 

“DEFRAUD** THE UNITED 
STATES. To conspire; to defraud the 
United States means primarily to cheat the 
Government out of property or money, hut 
it also means to interfere with or obstruct, 
one of its lawful governmental functions by 
deceit, craft, or trickery, or at least by means 
that are dishonest. It is not necessary that 
the Government shall be subjected to prop¬ 
erty or pecuniary loss by the fraud, but only 
that its legitimate official action and purpose 
shall be defeated by misrepresentation, 
chicane, or overreaching of those charged 
with carrying out the governmental inten¬ 
tion. It is true that the words “to defraud” 
as used in some statutes have been given a 
wide meaning, wider than their ordinary 
scope. They usually signify the deprivation 
of something of value by trick, dcecit, 
chicane or overreaching. They do not ex¬ 
tend to theft by violence. They refer rather 
to wronging one in his property rights by 
dishonest methods or schemes. One would 
not class robbery or burglary among frauds. 
265 U. S. 188. 

DEFRAUDACION. In Spanish 
Law. The crime committed by a person 
who fraudulently avoids the payment of 
some public tax. 

DEFUNCT. Dead; a deceased person. 

DEGRADATION. In Ecclesiasti¬ 
cal Law. The act of depriving a priest of 
his orders or benefices or of both, either by 
word of mouth or by public reproach, and 
a solemn ceremony of stripping from the 
offender the vestments of his office. 

The mode of proceeding in the trial of 
clergymen is determined by canons in the 
various dioceses. 

The same term is applied to the loss, by a 
peer, of his rank as such, as when he is 
deprived thereof by act of parliament. 2 
Steph. Com. 608. Degradation must be dis¬ 
tinguished from disqualification for bank¬ 
ruptcy, under stat. 84 & 85 Viet. o. 50. 


DEGRADING. Sinking or lowering a 
person in the estimation- of the public. 

As tocompelling a witness to answer ques¬ 
tions tending to degrade him, see Witness ; 
18 Howell, St. Tr. 17, 334; 16 id. 161; 1 
Phill. Ev. 269. To write or print of a man 
what will degrade him in society is a libel * 
1 Dowl. 674 ; 2 M. & R. 77. 

DEGREE (Fr. degri, from Lat. gradua , 
a step in a stairway ; a round of a ladder). 

A remove or step in the line of descent or 
consanguinity. 

As used Id law, it designates the distance betweon 
those who are allied by blood : it means the relations 
descending from a common ancestor, from gener¬ 
ation to generation, os by so many steps. Hence, 
according to some lexicographers, we obtain (he 
word pedigree (q. v.) par degrez (by degrees), the 
descent being reckoned par degrez. Mlnshew 
Each generation lengthens the line of descent one 
degree ; for the degrees are only the generation* 
marked In a line by small circles or squares. In which 
the names of the persons forming It are written. See 
Consanguinity ; Line; Ayllffe, Parerg. 209; Tool- 
Her, Droit. Civ. Fraric. liv. 8, t. 1, c. 8, n. 1M; Aso A 
M. Inst. b. 2, t. 4, c. 8, $ l. 

In criminal law, the word is used to dis¬ 
tinguish different grades of guilt and 
punishment attached to the same act, com¬ 
mitted under different circumstances, as 
murder in the first and second degrees. 

The state or civil condition of a person. 
15 Me. 122. 

The ancient English statute of additions, for ex* 
ample, requires that in process, for the better de¬ 
scription or a defendant, his state, degree, or mystery 
shall be mentioned. 

An honorable state or condition to which 
a student is advanced in testimony of pro¬ 
ficiency in arte and sciences. 

They are of pontifical origin. See 1 Schmidt. 
Thesaurus, 144; vicat. Doctores; Mlnshew, Diet 
Bacheler; Merlin, Repertoire Univ. ; Van Espen 
pt. 1, tit. 10; Giannonc, Istoria di Napoli, lib. xi. c. 
2, for a full account of llus matter. 

For the degrees of negligence, see Neg¬ 
ligence; Bailee; Bailment. 

DEGREE OF CARE. A child i* 
only required to exercise such “degree o\ 
care” as children of the same age ordinarily 
exercise under similar circumstances. ISO 
Ky. 831, 151 S. W. 14. 

DEHORS (Fr. out of; without). Some¬ 
thing out of the record, agreement, will, or 
other thing spoken of; something foreign 
to the matter in question. See Aliunde. 

DEI GRATIA. By the grace of God 
An expression used in the titles of sovereigns, 
and considered as one of the prerogatives 
of royelty ? although anciently a part of the 
titles of inferior officers and magistrates 
ecclesiastical and civil. Burrill; Spclonun 

DEI J UDICUM (Lat. the judgment of 
God). A name given to the trial by ordeal. 

DEJACION. In Spanish Law. A 

eneral term applicable to the surrender of 
is property to his creditors by an insolvent. 
The renunciation of an inheritance. The re¬ 
lease of a mortgage upon payment, and the 
abandonment of the property insured to the 
insurer. 

DEJERATION (Lat.). A taking of a 
solemn oath. Wharton. 

DEL CREDERE COMMISSION. 

One under which the agent, in consider¬ 
ation of an additional payment, engages to 
insure to his principal not only the solvency 
of the debtor, but the punctual discharge 
of the debt. 21 W. R, 465 ; L. R. 6 Ch. App. 
397; and he is liable, in the first in¬ 
stance, without any demand from the debt¬ 
or. But the principal cannot sue the 
del credere factor until the debtor has re¬ 
fused or neglected to pay; 1 Term 112; 
Paley, Ag. 89. See Pars. Contr. ; Story ; 
Wharton ; Mechem, Agency. 

He is virtually a surety ; 8 Ex. 40 ; and 
the purchaser is the primary debtor; 7 
Misc. Rep. 582. He is distinguished from 
other agents by the fact that he guarantees 
that those persons to whom he sells shall 
perform the contracts which he makes with 
them ; L R. 6 Ch. 408; 

DELATE. In Sootoh Law. To ac¬ 
cuse. Bell, Diet. 
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DELEGATION 


DELATIO. In Civil Law. An ac¬ 
cusation or Information. Du Cange ; Cal- 
vinus. Lex. 

DELATOR. An accuser or informer. 
Du Cange. 

DELATURA. In Old English Law. 

The reward of an informer. Wnishaw. 

DELAW ARE. The name of one of the 
original states of the V niteil States of 
America, being the first to adopt the con¬ 
stitution. 

In 1S33. Cornelius Mav. with some Dutch emi¬ 
grants. established a tnuhnp-house, but the settler* 
woo removed to North river. Ten years afterwards 
TV Vries arrived at Cape Henlopen. but the natives 
shortly destroyed the settlement. In the spring of 
tills the Swedes under Miuuit established a settle- 
inent at the mouth of the Mmquas river, which was 
called bv them the Christiana, in honor of their 

A ueen. They purchased all the lands from Cape 
enlopen to 'the falls near Trenton, and named the 
c->untrv New S've»leii. S(uyvesant. the Dutch gov¬ 
ernor of New York, ended the Swedish authority in 
t ed The Dutch held the country until 1064, when it 
tail mt*' the hands of the Kuglish. aud was granted 
i»v t'harles II t\i his brother James, Duke of York. 
It 1ik% 1. Wdhain IVan obtained a patent from the 
l*uke of York, releasing all )us title claimed through 
h.s ^vuent from the crown to a portion of the terri- 
t tv By this grout Fenn U'omie jxissesseU of New 
Castle and the laud lying within a circle of twelve 
milts around it. and subsequently of a tract of land 
be^innm^: twelve miles south of New Cftsll© unci 
extending to t ape IIenlopen. lo consequence of a 
dispute between Fenn and Lord Baltimore, the south 
and west lines, dividing his possessions from Mary¬ 
land, were traced iu 1761, under a decree of Lord- 
( uancellor Hardwicke. by the surveyors Mason and 
Dixon; and tins hue. extended westward between 
-Maryland and Pennsylvania, h.’* become historical 
as A/.i.soit and Dixon's line \q. V. > 

Delaware was divided into three counties, called 
New Castle. Kent, and Sussex, and by enactment of 
Penn was annexed to Pennsylvania under the name 
of The Three Lower Counties upon Delaware. These 
couuties remuined for twenty years a part of Penn¬ 
sylvania. each county sending six delegates to the 
general assembly. They separated in 1703, with the 
consent of the proprietary, and were governed by a 
separate legislature of tneir own, pursuant to the 
liberty reserved to them by a clause of their original 
charter. Delaware was the first state to ratify the 
federal constitution, on December 7, 1787. 

In 1776 a state constitution was framed, a second 
in 1792. and a third in ltfil, which remained, in force 
until 1897. The agitation for constitutional changes 
was begun before I860, and in 18i3 a convention was 
held and a constitution adopted which was, on sub¬ 
mission to a popular vote, defeated. After the civil 
war the efforts to obtain a convention were resumed, 
but were unsuccessful until 1886- 

DELAY. To procrastinate ; detain, or 
stop ; to prolong. 

To hinder, keep bark, or retard, as to 
hinder or delay creditors. 9 A. &. E. Ency. 
L. 2nd ed. 188. See Hinder and Delay. 

A carrier who receives live-stock for ship¬ 
ment cannot escape liability for injuries 
by delay in their transportation, on the 
ground that there was an unusual rush of 
business on its road ; 3 Tex. Civ. App. 8; 
we 49 Ill. App. 443; but it is liable for an 
unreasonable delay; 53 Mo. App. 473 ; 50 
Fed. Rep. 567. In an action for damages 
for delay in transporting cattle, the differ¬ 
ence in the market value of the cattle at 
the place of destination, at the time they 
should have arrived, and the time they did 
arrive, is the measure of damages; 82 Tex. 
608. 

When a telegraph company receives a 
message to transmit at a time when it can¬ 
not be sent because of a storm and broken 
wires, and does not inform the sender of 
such inability, it will not be relieved from 
liability for special damages for failure to 
transmit it within a reasonable time be¬ 
cause of such storm; 8 Ind. App. 246; 55 
Fed. Rep. 738. See Telegraph. Una void¬ 
able 

DELECTUS PERSONA (Lat. the 
choice of the person). The right of a part¬ 
ner to decide what new partners, if any, 
idiall be admitted to the firm. Story, Partn. 

S3 5, 195. 

This doctrine excludes even executors 
and representatives of partners from suc¬ 
ceeding to the state and condition of part¬ 
ners : 7 Pick. 237 ; 3 Kent 55 ; Colly. Partn. 
§3 8, 113, n.; Lind. Partn. 590. 

In Scotch Law. The personal prefer¬ 
ence which is supposed to liave been exer¬ 
cised by a landlord in selecting his tenant, 
by the membera of a firm in making choice 
of partners, in the appointment of persons 
to office, and other cases. Nearly equiva¬ 


lent to personal trust, as a doctrine in law. 
Bell, Diet. 

DELEGATE (Lat. delegare . to choose 
from). One authorized by another to act 
in his name ; an attorney. 

A person elected, by the people of an or¬ 
ganized territory of the United States, to 
congress, who has ft seat in congress and a 
right of debuting, but not of voting. Ord. 
July 13. 1797 ; 2 Story, U. S. Laws 2070. 

A f>erson elected to any deliberative as¬ 
sembly. It is. however, in this sense gener¬ 
ally limited to occasional assemblies, such 
as conventions and the like, and does not 
usually apply to permanent bodies, hr houses 
of assembly, etc. In Maryland the most 
numerous branch of the Legislature is 
called the House of Delegates. 

DELEGATION. In Civil Law. A 
kind of novation by which the original 
debtor, in order to oe liberated from his 
creditor, gives him a third person, who be¬ 
comes obliged in his stead to the creditor 
or to the person appointed by him. See 
Novation. 

Perfect delegation exists when the debtor 
who makes the obligation is discharged by 
the creditor. 

Imperfect delegation exists when the 
creditor retains his rights against the orig¬ 
inal debtor. 2 Duvergnoy, n. 169. 

It results from the definition that a dele¬ 
gation is made by the concurrence of at 
least three parties, viz.: the party delegat¬ 
ing—that is, the ancient debtor who pro¬ 
cures another debtor in hi9 stead ; tne party 
delegated, who enters into the obligation 
in the place of the ancient debtor, either to 
the creditor or to some other person ap¬ 
pointed by him; and the creditor, who, in 
consequence of the obligation contracted 
by the party delegated, discharges the party 
delegating. Sometimes there intervenes a 
fourth party; namelv, the person indicated 
by the creditor in whose favor the person 
delegated becomes obliged, upon the indi¬ 
cation of the creditor and by the order of 
the person delegating. Pothier, Obi. pt. 3, 
c. 2, art. 6 ; 48 Miss. 454. See La. Civ. Code 
2188, 2189; 14 Wend. 116; 20 Johns. 76; 5 
N. H. 410; 11 S. <fe R. 179. 

The party delegated is commonly a debt¬ 
or of tlie person delegating, and, in order 
to be liberated from the obligation to him, 
contracts a new one with bis creditor. In 
this case there is a novation both of the ob¬ 
ligation of tbe person delegating, by his 
giving his creditor a new debtor, and of the 
person delegated, by the new obligation 
which he contracts. Pothier, Ohl. pt. 8, c. 

2, art. 6, § 2. 

In general, where the person delegated 
contracts a valid obligation to the creditor, 
the deleg&nt is entirely Liberated, and the 
creditor has no recourse against him in case 
of the substitute’s insolvency. There is an 
exception to this rule when-it is agreed that 
the debtor shall at his own risk delegate.an¬ 
other person ; but even in that case the cred¬ 
itor must not have omitted using proper 
diligence to obtain payment whilst the sub¬ 
stitute continued solvent. Pothier, Obi. Dt. 

3, c. 2. 

Delegation differs from transfer and sim¬ 
ple indication. The transfer which a cred¬ 
itor makes of his debt does not include any 
novation. It is the orginal debt which 
passes from one of the parties, who makes 
the transfer, to the other, who receives it, 
and only takes place between these two 
persons, without the consent of the debtor 
necessarily intervening. Again, when tlie 
debtor indicates to the creditor a person 
from whom he may receive payment of the 
deht, and to whom the debtor gives the cred¬ 
itor an order for the purpose, it is merely a 
mandate, and neither a transfer nor a nova¬ 
tion. So, where the creditor indicates a 
person to whom his debtor may pay the 
money, the debtor does not contract any 
obligation to the person indicated, but con¬ 
tinues the debtor of liis creditor who made 
the indication. Pothier, Obi. pt. 8, c. 2. 
See Novation. 

At Common Law. The transfer of au¬ 
thority from on© or more persons to one or 
more others. 


Any person, uni juris , nmy delegate to 
another in authority to act for him inn mat¬ 
ter which is lawful and otherwise capable 
of being delegated ; Comyns, Dig. Attorney, 
o. 1 ; 9 Co. 75 b ; Story, Ag. $ 0. 

When a bare jx)wer or authority lias been 
given to another, the latter cannot, in gen¬ 
eral, llelegato that authority, or any part 
of it, to a third person, for theobviou 9 rea¬ 
son that the principal has relied upon the 
intelligence, skill, ami ability of his agent, 
and cannot have the same confidence in a 
stranger; Story, Ag. § 13; 2 Kent 033; 
Broom, Leg. Max. 839 ; 5 Pet. 390 ; 3 Stor. 
411. 423 ; 1 Me Mull. 453 ; 15 Pick. 303, 307 ; 
20 Wend. 485 ; 11 G. <fc J. 53 ; 5 Ill. 127, 133 ; 
35 W. Va. 300 ; 02 Hun 309; 2 Misc. Rep. 
397. A power to delegate his authority may, 
however, be given to the agent by express 
terms of substitution; 1 Mill 505. And some¬ 
times such power is implied, as in the fol¬ 
lowing cases : First , when, by the law, such 
power is indispensable in order to accom¬ 
plish the end proposed : as, for example, 
when goods are directed to bo sold at auc¬ 
tion, and the law forbids such sales except by 
licensed auctioneers ; 0 S, & R. 3SG. Second , 
when the employment of such substitute is 
in the ordinary corn’s© of trade : as, where 
it is the custom of trade to employ a ship- 
broker or other agent for the purpose of 
procuring freight and the like ; 2 M. & S. 
301 ; 2 B. & P. 433 ; 3 Johns. Ch. 167, 178 ; 
6 S. & R. 33G. Third , when it is understood 
by the parties to be the mode in which the 
particular thing would or might be done ; 3 
Chit. C. L. 20G ; 9 Ves. 234, 251, 252 ; 1 M. 
<fe S. 484 ; 2 id. 301, 303, note. See 53 Fed. 
Rep. 93G. Fourth, when the powers thus 
delegated are merely mechanical in their 
nature ; 1 Hill 501 ; Sugd. Pow. 176. 

As to the form of t.he delegation, for most 
purposes it may be either in w-riting, not 
under s?al, or verbally without writing ; or 
the authority may bo implied. When, how¬ 
ever, the act is required to be done under 
seal, the delegation must also be under seal 
unless the principal is present and verbally 
or impliedly authorizes the act; Story, Ag. 
§ 51 ; Mech. Ag. 81 ; 5 Cush. 483. 

Judicial power cannot be delegated; 
3 Brev. 500 ; 112 N. C. 141 ; a statute author¬ 
izing an attorney to sit in the place of a 
judge who was disqualified, by reason of 
prejudice or interest, is void ; 39 Wis. 390 ; 
S. C. 20 Am. Rep. 50. See 3 Dutch. 622; 
Cooley, Const. Lim. 117. 

Legislative power cannot be delegated by 
the legislature to any other body or author¬ 
ity ; 62 Me. 02, 451 ; 43 Tex. 41; 72 Pa. 491 ; 
45 Mo. 453; 20 Vt. 362; 4 Harring. 479; 8 
N. Y. 483; Cooley, Const. Lim. 141; 45 Fed. 
Rep. 178 ; 50 id. 406 ; 47 Mo. App. 125 ; see 
143 U. S. 649; but the taking effect of a 
statute may be made to depend upon some 
subsequent event; 7 Cra. 382 ; 60’Me. 356 ; 
23 Md. 449; 42 Conn. 583 ; 43 Iowa 252. 
The grant by congress to the secretary of 
war prescribing rules for the use of canals 
owned or operated by the government is 
not a delegation of legislative power, and 
the rules prescribed by him have the force 
of law ana persons violating the same are 
subject to criminal punishment therefor ; 
74 Fed. Rep. 207. The question of the adop¬ 
tion or rejection of a general law cannot 
be referred to the vote of the people. It is 
usual, however, to confer certain legisla¬ 
tive functions upon muncipal corporations, 
and this practice has been constantly upheld. 

The state government may delegate to a 
municipal corporation part of its own 
powers, but these powers cannot be dele¬ 
gated by the corporation, unless the author¬ 
ity to delegate is specially granted by the 
legislature, nor can the corporation divest 
itself of the discretion vested by the statute: 
44 La. 809. 

Act9 (commonly called local-option laws) 
permitting the people of a locality to ac¬ 
cept or reject for themselves particular 
police regulations, have been upheld as con¬ 
stitutional; 72 Pa. 491 ; a. c. 13 Am. Rep. 
710; 116 Mass. 190; 42 Ind. 547; contra , 6 
Pa. 507 ; 4 Harring. 470; 83 la. 134 ; 6. c, 
11 Am. Rep. 115 ; 62 Mo. 168. See Cooley, 
Const. Lim. 150 ; 60 Conn. 07. 
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DELESTAGE. In French Marine 
Law. A discharging of ballast from a 
vessel. Black, L. Diet. 

DELIBERATE. To examine, to con¬ 
sult, in order to form an opinion. Thus, a 
jury deliberate as to their verdict. 

DELIBERATION. The act of the 
understanding by which a party examines 
whether a thing proposed ought to be done 
or not to be done, or whether it ought to be 
done in one manner or another. 

The deliberation relates to the end pro¬ 
posed, to the means of accomplishing that 
end, or to both. It is a presumption of law 
that all acts committed are done with due 
deliberation,—that the party intended to do 
what he has done. But he may show the 
contrary. In contracts,for example, he may 
show that he has been taken by surprise 
(q. v.); and when a criminal act is charged, 
he may prove that it was an accident, and 
not with deliberation,—that, in fact, there 
was no intention or will. See 18 Am. Dec. 
778, n. 

By the use of this word in describing the 
crime of murder in the first degree, the idea 
is conveyed that the perpetrator weighs the 
motives for the act, ana its consequences, 
the nature of the crime, or other things con¬ 
nected with his intentions, with a view to 
a decision thereon, that he carefully con¬ 
siders all these, and the act is not suddenly 
committed ; 28 la. 524. See 68 Mo. 13 ; 91 
id. 502 ; 35 Mich. 16. See Intention ; Will. 

In Legislation. Council or consulta¬ 
tion touching some business in an assembly 
having the power to act in relation to it. 

DELICT. In Civil Law. The act by 
which one person, by fraud or malignity, 
causes some damage or tort to some other. 

Id lta most enlarged sense, this term includes all 
kinds of crimes and misdemeanors, and even the 
Injury which has been caused by another, either 
voluntarily or accidentally, without evil intention. 
But more commonlv by delicts are understood those 
email offences which are punished by a email fine or 
a short Imprisonment. 

Private delicts are those which are directly 
injurious to a private individual. 

Public delicts are those which affect the 
whole community in their hurtful conse¬ 
quences. 

Quasi delicts are the acts of a person, who, 
without malignity, but by an inexcusable 
imprudence, causes an injury to another. 
Pothier, ObL n. 116; Eiskme, Pr. 4. 4. 1. 

DELICTTJM (Lat.). a crime or offence; 
a tort or wrong, as in actions ex delicto . 1 
Chit. PI. A challenge of a juror propter 
delictum is for some crime or misdemeanor 
that affects his credit and renders him infa¬ 
mous. 8 Bin. Com. 363 ; 2 Kent 241. Some 
offence committed or wrong done. 1 Kent 
552 ; Cowp. 199, 200. A state of culpability. 
Occurring often, in the phrase “in pari 
delicto melior est conditio aefendentis .” So, 
where both parties to a broken contract 
have been guilty of unlawful acts, the law 
will not interfere, but wjll leave them in 
pari delicto. 2 Greenl. Ev. § 111. 

DELIMIT. To mark or lay out the 
limits or boundary line of a territory or 
country. 

DELINQUENT. In Civil Law. He 

who has been guilty of some crime, offence, 
or failure of duty. 

DELINQUENT CHILD. A "delin¬ 
quent child" is one who, because of some act 
of commission or omission on its part, be¬ 
comes unmanageable or ungovernable, or is 
found to be leading an immoral or vicious 
life, so as to require, for its good and possible 
reformation, that it be taken into custody 
and surrounded by proper moral training 
and influences, to make of it, if possible, a 
good and respectable eitisen. 142 Ky. 106, 
133 S. W. 1137. 

Within an Oklahoma art ro regulate them 
by juvenile courts : Any child under iho age 
of sixteen years who violates any law of the 
United States, or of the state, or any city 
or village ordinance ; or who is inrorrifjible, 
cither at. home or in school, or who knowingly 
associates with thieves, virions or immoral 
persons, or who, without just cause and 


without the consent of its parents, or custo¬ 
dian, absents itself from home or its place 
of abode, or who is growing up in idleness 
or crime ; or who knowingly frequents a 
house of ill repute ; or who knowingly fre¬ 
quents any policy shop, or place where anj 
gaming device is operated ; or who patronizes 
or visits any public pool rooms or bucket 
shop ; or who wanders about the street in the 
night time without being on any lawful 
business or occupation, or who habitually 
wanders about, any railroad yards or tracks 
or who habitually uses vile, obscene, vulgar, 
profane or indecent language; or who is 
guilty of immoral conduct in any public 
place or about any schoolhouse ; or who is 
addicted to the use of intoxicating liquor 
or any injurious drugs, or who is ihc user of 
cigarettes. 60 Okl. Or. Hep. 499. See 
Dependent Child. 

DELIRIUM FEBRILE. In Medical 
Jurisprudence. A form of mental aber¬ 
ration incident to febrile disease, and some¬ 
times to the last stages of chronic diseases. 


knows not howto describe or account for, disturbed 
Bleep, and impaired appetite. These.symptoms hav¬ 
ing continued two or three days, ai the end of which 
time they have usually increased in severity, the 
patient ceases to Bleep altogether, and soon becomes 
delirious at intervals. After a while the delirium 
becomes constant, as well as the utter absence of 
sleep. There is usually an elevation of temperature 
of two or three degrees. This state of watchfulneai 
and delirium continues throe or four days, when, if 
the patient recover, it is succeeded by sleep, which 
at first appears in uneasy and irregular naps, and 
lastly in long, sound, and refreshing slumbers. When 
sleep does not supervene about this time, the disease 
proves fatal. 

The mental aberration of delirium trends U 
marked by some peculiar characters. Almost In¬ 
variably the patient manifests feelings of fear and 
suspicion, ana labors under continual apprehensions 
of being made the victim of sinister designs and 
practices. He imagines that people have conspired 
to roo and murder him, and insists that he can hear 
them in an adjoining room arranging their plans and 
preparing to rush upon him, o r that he Is forcibly 
detained and prevented from going to his own home. 
One of the most common hallucinations In this dis¬ 
ease is that of constantly seeing devils, snakes, or 
vermin around him and on him. Under the influ¬ 
ence of the terrors inspired by these notions, the 
wretched patient often endeavors to cut his throat, 
or jump out of the window, or murder his wife, or 
some one else whom his disordered imagination Iden¬ 
tifies with hia enemies. 


The aberration is mostly of a subjective character, 
maintained by the Inward activity of the mind rather 
than by outward impressions. “ Regardless of per- 
bods or things around him, and scarcely capable of 
recognizing them when aroused by his attendants, 
the patient retires within himself, to dwell upon the 
Beenes and events of the past, which pass before him 
In wild and disorderly array, while the tongue feebly 
records the varying impressions, in the form of dis¬ 
jointed, incoherent discourse, or of senseless rhap- 
jody.” Ray, Med. Jur. 848. It comes on gradually, 
being first manifested by talking while asleep, and 
by a momentary forgetfulness of persons and things 
on waking. Fully aroused, however, the mind be¬ 
comes clear and tranquil, and so continues until the 
return of sleep, when the same Incidents recur. 
Gradually the mental disorder becomes more in¬ 
tense, and the intervals between its returns of 
shorter duration, until they disappear altogether. 
Occasionally the past is revived with wonderful viv¬ 
idness, and acquirements are displayed which the 
patient, before his illness, had entirely forgotten. 
Instances are related of persons speaking in a lan¬ 
guage which, though acquired In youth, had long 
Btnce passed from their memory. See the definition 
of delirium by Bland, Ch., in Owing’s case, 1 Bland, 
Ch. 886. 


The only acts which are liable to be affected by 
delirium are wills, which are often made in the last 
illness during the periods when the mind is appar¬ 
ently clear. Under such circumstances it may be 
questioned whether the apparent clearness was or 
was not real; and It Is a que ition not always easily 
answered. In the early stages of delirium the mind 
may be quite clear, no doubt, In the intervals, while 
it is no less certain that there comes a period at last 
when no really lucid Interval occurs and the mind is 
reliable at no time. The person may be quiet, and 
even answer questions with some degree of perti¬ 
nence, while a close examination would show the 
mind to be in a dreamy condition and unable to ap¬ 
preciate any nice relations. In all these cases the 
question to be met is, whether the delirium which 
confessedly existed before thoact left upon the mind 
no trace o f its in fl ue n ce ; whether the testator, calm, 
quiet, clear, and coherent as he seemed, was not 
quite unconscious of the nature of the act he was 
performing. The state of things implied In these 
questions is not fanciful. In every case it may pos¬ 
sibly exist, and the questions must be met. 

Alter obtaining all the light which can be thrown 
on the mental condition of the testator by nurses, 
servants, and physicians, then the character of the 
act itself and the circumstances which accompany 
it require a careful investigation. If it should ap¬ 
pear that the mind was apparently clear, and that 
the act was a rational act rationally done, consistent 
one part with another, and in accordance with wishes 
or instructions previously expressed, and without 
any appearance of foreign influence, then it would be 
established A. different state of things would to 
that extent raise suspicion and throw discredit on 
the act. Yet at the very best it will occasionally 
happen, bo dubious sometimes are the indications, 
that the decision will be largely conjectural. 1 Hagg. 
Eccl. 146, 296, 603, 577 ; 2 id. 142 ; 8 id. TOO ; 1 Lee, 
EccL 180 ; 2 id . 229. See Ln&xnity. 


DELIRIUM TREMENS (called, also, 
maniarOrpotu). In Medical Jurispru¬ 
dence. A form of mental disorder, usu¬ 
ally accompanied by tremor, incident to 
habits of intemperate drinking, which gen¬ 
erally appears as a sequel to a period of un¬ 
usual excess cr after a few days’ abstinence 
from stimulating drink. It may also be 
caused by an accident, fright, or acute in¬ 
flammatory disease, such as pneumonia. 

The nature of the connection between this disease 
and abstinence is not yet clearly understood. Where 
the former succeeds a broken limb, or any other 
severe accident tlmt confines the patient to nis bed 
and obliges him to abstain, it would seem as If Us de¬ 
velopment were favored by the constitutional dis¬ 
turbance then existing. In other cases, where the 
abstinence is apparently voluntary, there Is some 
reason to suppose that it is really the Incubation of 
the disease, and not lta cause. 

Its approach Is generally indicated oy a slight 
tremor and faltering of the hands and lower extre¬ 
mities, a tremulousness of the voice, a certain rest¬ 
lessness and sense of anxiety which the patient 


Delirium tremens must rot be confounded with 
other forms of mental derangement which occur In 
connection with intemperate habits. Hard drink )dv 
may produce a paroxysm of maniacal excitements 
or a host of hallucinations and delusions, which dis¬ 
appear after a few days' abstinence from drink and 
are succeeded by the ordinary mental condition, hi 
U- 6. v. McGlue, 1 Curt. 1, for instance, the prisoner 
was defended on the plea that the homicide for 
which he was indicted was committed in a fit of de¬ 
lirium tremens. There was no doubt that he was 
laboring under some form of insanity ; but the fact, 
which appeared in evidence, that his reason returned 
before tne recurrence of sound sleep, rendered it 
very doubtful whether the trouble was delirium 
tremens, although in every other respect It looked 
like that disease. 

By repeated decisions the law has been settled In 
this country that delirium tremens annuls responsi 
bility for any act that may be committed under its 
Influence: provided, of course, that the mental con¬ 
dition can stand the tests applied In other forms of 
Insanity. The law does not look to the remote 
causes of the mental affection ; and the rule on this 

f Joint is, that if the act is not committed under the 
mmediate influence of intoxicating drinks, the plea 
of insanity Is not invalidated by tno fact that It Ih 
the result of drinking at some previous time. Such 
drinking may be morally wrong ; but the same may 
be said of other vicious indulgences which give rise 
to much of the insanity which exists in the world ; 
Whart. Cr. L. jj 48 ; 67 Tenn. 178 ; 60 Ala. 149; 40 Ind. 
283 ; 2Cra. 158 ; 19 Mich. 401 ; 12 Tex. 600 ; 64 Ind. 435 ; 

1 Curt. 1; 5 Mas. 28 ; State v. Wilson, Ray, Med. Jur. 
520 ; 0 Houst. 309 ; JO© Cal. 48ti; 20 S. W. Rep. (Tex.) 
800. In England, the existence of delirium tremens 
has been admitted as an excuse for crime for the 
same reasons; Reg v. Watson and Reg w. Simpson, 

2 Tayl. Med. Jur. 590 ; 14 Cox, Cr. Cas. 605. In the 
case of Bird sail, 1 Beck, Med. Jur. 808, it washeld that 
delirium tremens was not a valid defence, because 
the prisoner knew, by repeated experience, that in 
dulgence in drinking would probably bring on an 
attack of the disease ; see also is 19 Mich. 401. 

DELIVER. A warehouse would not 
‘deliver" liquors, in the sense of § 3 of the 
National Prohibition Act, if it permitted 
their owner to have access to them to take 
them to his dwelling for lawful use. 254 
U. S. 93. 

DELIVERING CARRIER. The 

term "delivering carrier" applies to all car¬ 
riers who actually deliver goods at their 
destination. 127 Ky. 304, 105 S. W. 443. 

DELIVERY. In Conveyancing. The 
transfer of a deed from the grantor to the* 
grantee, or some person acting in his be¬ 
half, in such a manner as to deprive the 
grantor of his right to recall it at Ins option. 

An absolute delivery is one which is com¬ 
plete upon the actual transfer of the instru¬ 
ment from the possession of the grantor. 

A conditional delivery is one which passes 
the deed from the possession of the grantor, 
but is not to be completed by possession in 
the grantee, or a third person as his agent, 
until the happening of a specified event. A 
delivery in this manner is an escrow (q. v.). 

No particular form is required to effect 
& delivery. It may be by acts merely, by 
words merely, or by both combined ; but in 
all cases an intention that it shall be a deliv¬ 
ery must exist; Corny ns, Dig. Fait (A); 1 
Wood. Conv. 193; 8 Sim. 31; 11 Vt. 621; 

18 Me. 391 ; 2 Pa. 191; 12 Johns. 536; 20 
Pick. 28; 4 J. J. Marsh. 572; 141 III. 400; 

88 Minn. 443 ; 89 Tex. 513 ; 18 Or. 437. 

"Although a delivery is essential to the 
transfer of title under a deed, no formality, 
either of words or action, is necessary to 
constitute it. Anything which signifies 
the intention of the grantor to part with 
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hia control or dominion over the paper, bo 
thAt it may become a muniment of title in 
the grantee, operates as a legal delivery. 
The question oi delivery is purely one of in¬ 
tention. With respect to the measure of 
proof required, a difference is recognised 
in the nnrtfn depending upon the character 
of the deed, whether it be voluntary or made 
to give effect to a sale. In the former case 
the intention to part with the control of 
the deed is not presumed and a delivery 
must be proved strictly. . . . But if the 
oonvevance be for a valuable consideration 
and absolute on its face, the intention to 
consummate the conveyance by the de¬ 
livery of the deed as a muniment of title is 
inferred from the grantors parting with 
the possession of it, whether it be to the 
grantee directly or to some third person—if 
he part with it without any condition or re¬ 
servation." Bates, Ch., in 4 Del. Ch. 826. In 
the absence of direct evidence, the delivery 
of a deed will be presumed from the con¬ 
current acts of the parlies recognizing a 
transfer of title ; 94 U. S. 405 ; 160 Pa. 886; 
146 Ill. 426. So long as a deed is within 
the control and subject to the dominion and 
authority of the grantor, there is no deliv¬ 
ery, without which there can be no deed; 
37 W. Va. 725. The possession of a deed by 
the grantee therein, ispnma facie evidence 
of its delivery ; 82 Fla. 264 ; 70 Hun 600 ; 98 
Ala. 470. The deed of a corporation was 
■aid to be delivered by affixing the cor¬ 
porate seal; Co. Litt. 22, n. f 86, n.; Cro. 
Elii. 167 ; 2 Bolle, Abr. Fait (1). 

It may he made by on agent as well as by 
the grantor himself; 9 Mass. 807; 4 Day 
66; 5 B, A C. 671; 2 Washb. R. P. 679; or 
to an agent previously appointed ; 6 Mete. 
356 ; or subsequently recognized ; 22 Me. 
121; 14 Ohio 807 ; but a subsequent assent 
on the part of the grantee will not be pre¬ 
sumed ; 9 III. 177 ; 1 N. H. 853; 15 Wend. 
656. See, also, 9 Mass. 807; 4 Day 66; 2 
Ired. Eq. 557. Where a father in purchas¬ 
ing land has the deed executed in tne name 
of nis minor son, the delivery of the deed to 
the father is sufficient delivery to the son : 
107 Mo. 101. 

The delivery of a deed to a third person 
for the grantee’s benefit, followed by an as¬ 
sertion of title by the grantee, is a good 
delivery ; 146 HI. 262 ; as is also such a de¬ 
livery where the third person is to be custo¬ 
dian, but where the deed is not to go into 
force until after the grantor's death; 68 
Hun 490. 

To complete a delivery, acceptance must 
take place, which may be presumed from 
the grantee’s possession ; 1 Har. & J. 819 ; 4 
Pick. 518; 2 £la. 136 ; 1 N. H. 353 ; 4 Fla. 
359 ; 108 Ho. 110; 1 Zabr. 379 ; from the re¬ 
lationship of a person holding the deed to 
the grantee; 7 IU. 557; 1 Johns. Ch. 240, 
456 ; and from other circumstances ; 18 
Conn. 257; 5 Watts 243. The execution and 
registration of a deed, and delivery of it to 
the register for that purpose, do not vest 
the title in the grantee ; he must first ratify 
these acta ; 3 Wall. 636; 10 Mass. 456 ; 8 
Mete. 281; 55 N. W. Rep (la). 826 ; but see 
87 Mich. 349; but they are prima facie 
evidence of delivery ; 79 Pa. 15 ; 91 Tenn. 
147; 94 Mich. 204. 

There can ordinarily be but one valid de¬ 
livery ; 12 Johns. 536 ; 20 Pick. 28 ; which 
can take place only after complete execu¬ 
tion ; 2 Dev. 379; 148 U. 8. 21. But there 
must be one; 2 Harring. 197 ; 16 Vt. 668 ; 2 
Waahb. R. P. 681; Mitch. R. P. 464; and 
from that one the deed takes effect: 12 
Maas. 455 ; 4 Yeates 278; 18 Me. 190. See 
l Denio 328. 

The delivery of a deed in escrow contr a ry 
to the condition is voidable ; 2 W. N. C. Pa. 
504; but it cannot be avoided, as against a 
bona fide purchaser, without proof by the 
most unexceptionable testimony, of facts 
which avoid the title; and the onus of 
showing such facts is on the grantor; 10 
Pa. 285. 

Contracts. The transfer of the pos¬ 
session of a thing from one person to an¬ 
other. 

Originally, delivery was a clear and un¬ 
equivocal act of giving possession, accom- 


TkOshed by placing the subject to be trans¬ 
ferred in the hands of the tmnsferree or his 
avowed agent, or in their respective ware¬ 
houses, vessels, carts, and the like; but in 
modern times it is frequently symbolical, 
as by delivery of the key to a room contain¬ 
ing goods; 6 Johns. 385 ; 1 Yeates S29 ; 2 
Ves. Sen. 446; 1 East 192; see, also, 7 East 
668 ; 8 B. dtP. 288; 158 Maas. 592: by mark¬ 
ing timber on a wharf, or goods in a ware¬ 
house, or by separating and weighing or 
measuring them ; 2 Vt. 374 ; 40 N. JT L. 
681; 69 Md. 687; or otherwise construc¬ 
tive. as by the delivery of a part for the 
whole; 28 Vt. 265 ; 9 Barb. 416; 11 Cush. 
282 ; 89 Me. 496 ; 8 B. & P. 69. And see, 
as to what constitutes a delivery, 4 MasB. 
061 ; 71 N. Y. 201 ; 89 IU. 218; 89 Va. 1; 90 
Tenn. 806; 74 la. 600 ; [1892] 1 Q. B. 682. 

Where goods are orderea by a foreign 
merchant, the title passes, on a delivery 
to a carrier for shipment, subject only to 
the right of stoppage in transitu ,■ 68 Pa. 264; 
156 Maas. 221 ; 87 Fed. Rep. 208f 117 Ind. 132; 
7 Mont. 150 ; 50 Mo. App. 18; 98 Ala. 170 ; 
but such is not a delivery to the vendee 
where he dies before they reach their des¬ 
tination; 02 Mich. 840. Where the vendor 
takes the bill of lading deliverable to the 
order of himself, or of his agent, it prevents 
the property from passing to the intended 
vendee until delivery ; 60 Ark. 20; BLackb. 
Bales 130. 

Delivery is not necessary at common law 
to oomplete a sale of personal property as 
between the vendor and venaee; Benj. 
Sales § 816 ; as a sale passes title as soon as 
che bargain is struck without any delivery 
or payment; 148 U. S. 846 ; but as against 
third parties possession retained by the 
vendor raises a presumption of fraud con¬ 
clusive according to some authorities; 1 
Cra. 309; 2Munf. 841 ; 4M’Cord 294 ; 1 Ov. 
91 ; 14 B. Monr. 533 ; 18 Pa. 118; 4 Harr. 
458; 2 Ill. 296 ; 1 Halst. 155; 5 Conn. 196; 
12 Vt. 653 ; 4 Fla. 210; 9 Johns. 337; 1 
Carapb. 382; 48 Pa. 413; 73 Cal. 399; 122 
Pa. 25; others holding it merely strong 
evidence of fraud to be left to the jury ; 3 
B. A C. 368 ; 5 Rand. 211 ; 1 Bail. 568 ; 3 
Yerg. 475 ; 8 J. J. Marsh. 643 ; 4 N. Y. 303, 
580 ; 2 Mete. 99; 18 Me. 127 ; 6 La. Ann. 1; 
l Tex. 415; but delivery is necessary, in 
general, where the property in goods is to 
be transferred in pursuance of a previous 
contract; 1 Taunt. 318 ; 10 Me. 49 ; 1 Pais. 
Contr. 236; and also in case of a donatio 
causa mortis; 3 Binn. 370; 2 Ves. Ch. 120; 
0 id. 1 ; 64 Cal. 846 ; 158 Mass. 592 ; 8 Misc. 
Rep. 277. To give validity to a gift, there 
must be such a delivery of the subject 
thereof as works an immediate change in 
the dominion of the property ; 45 Mo. App. 
160. The rules requiring actual full delivery 
are subject to modification in the case of 
bulky articles ; 5 S. & R. 19 ; 12 Mass. 400 ; 
10 Me. 40. See, also, 3 Johns. 399 ; 13 id. 294 ; 
1 Dali. 171 ; 2 N. H. 75; 7 Oreg. 49 ; 59 
Pa. 464; 2 Kent 508. 

The word delivery is used in different 
senses, which should be borne in mind in 
considering the cases. Sometimes it •de¬ 
notes transfer of the property in the chattel 
and sometimes transfer of the possession of 
the chattel. When used in the latter sense 
it may refer either to the formation of the 
contract, or to the performance of it. 
When it refers to the delivery of possession 
in the performance of the contract, the 
buyer is sometimes spoken of as being in 
possession although he has only the right 
of possession, while the actual custody re¬ 
mains with the vendor. 

A condition requiring delivery may be an¬ 
nexed as a part of any contract of transfer: 
10 Me. 147. 

In the absence of contract, the amount of 
transportation to be performed by the seller 
to constitute delivery is determined by gen¬ 
eral usage. 

8ee Browne, Stat. of Frauds; Story; 
Benjamin, Bales ; Parsons, Contr. 

Of Deed. "Delivery" is the transfer of 
a deed from the grantor to the grantee, or 
some person acting in his behalf, in such a 
manner as to deprive the grantor of the right 
to recall it at his option. No particular 
form of delivery is required. A deed may 


be manually giv*-u by the grantor to the 
grantee, yet this is not necessary. The real 
test of delivery is, did the grantor, by his 
acts or words, or both, intend to divest him¬ 
self of titles? If so, the deed is delivered. 
And it is now well settled that a deed may 
be delivered to a third person for the grantee, 
and if subsequently assented to oy the 
grantee it will be as good q delivery as if 
handed to him in person ; and any words or 
acta which show an intention to receive the 
title will be sufficient to prove the acceptance. 
50 S. W. 39. 


Of Goods. Delivery of goods by a con¬ 
signor to a common carrier for account of a 
consignee amounts to a delivery and where a 
purchaser directs delivery of the goods for 
nis account to a designated carrier the latter 
becomes his agent. Delivery by the con¬ 
signor, and acceptance by the consignee or 
his agent, of bills of lading issued by a com¬ 
mon carrier for goods, constitute a delivery. 
207 U. S. 229. 


In Medical Jurisprudence. The act 
of a woman giving birth to her offspring. 

Pretended delivery may present Itself In three 
points of view. First, when the female who feigns 
has never been pregnant. When thoroughly loves- 
Ligated, this may always be detected. There are 
signs which must be present And cannot be feigned. 
An enlargement of the orifice of the uterus, and a 
tumefaction of the organs of generation, should 
always be present, and if absent are conclusive 
against the fact. 2 Annates d'flygit?ie, 227. Second, 
when the pretended pregnancy and delivery have 
been preceded by one or more deliveries. In this 
case attention should be given to the following cir¬ 
cumstances : the mystery, if any, which has been 
affected with regard to the situation of the female ; 
her age ; that of her husband : and. particularly, 
whether aged or decrepit. Third, when the woman 
has been actually delivered, and substitutes a living 
for a dead child. But little evidence can be obtained 
od this subject from a physical examination. 

Concealed delivery generally takes place when the 
woman either has destroyed her offspring or it was 
born dead. In suspectea cases the following cir¬ 
cumstances should oe attended to : First, the proofs 
of pregnancy which arise in consequence of tne ex¬ 
amination of the mother. When she has been preg¬ 
nant. and has been delivered, the usual signs of 
delivery, mentioned below, will be present. A 
careful investigation as to the woman's appearance 
before and since the delivery will have some 
weight : though such evidence Is not always to 
be relied upon, as such appearances are not unfre- 
quently deceptive. Second , the proofs of recent 
delivery. Third. the connection between the sup¬ 
posed state of parturition and the state of the child 
that is found ; for if the age of the child do not cor¬ 
respond to tbAt time, it will be a strong circum¬ 
stance ip favor of the mother’s innocence. A 
redness of the skin and an attachment of the 
umbilical cord to the navel indicate a recent birth. 
Whether the child was living at its birth, belong! 
to the subject of Infanticide. 

The usual eigne of delivery are very well collected 
in Beck's excellent treatise on Medical Jurispru¬ 
dence, and are here extracted 

If the female be examined within three or four 
days after the occurrence of delivery, the following 
circumstances will generally be observed; greater 
or less weakness, a slight paleness of the face, the 
eye a Little sunken nud surrounded hy a purplish or 
dark-brown colored ring, and a whiteness of the skin 
like that of a person convalescing from disease. The 
belly is soft, the skin of the abdomen is lax, lies In 
folds, and Is traversed In various directions by shin¬ 
ing reddish and whitish lines, which especially 
extend from tbe groin and pubes to the -level. 
These lines have sometimes been termed linece albi- 
cantes, and are particularly observed near the 
umbilical region, where the abdomen has experi¬ 
enced, the greatest distension. The breasts become 
tumid and nard, and, on pressure, emit a fluid which 
at first is serous and afterwards gradually becomes 
whiter. The areolaa round the nipples are dark 
colored. The external genital organs and vagina 
are dilated and tumefied throughout the whole of 
their extent, from the pressure of the foetus. The 
uterus may be felt through the abdominal parietes, 
voluminous, firm, and globulAr.and rising nearly os 
high as the umbilicus. Its orifice is soft and tumid, 
and dilated so as to admit two or more fingers. The 
fourchette, or anterior margin of the perineum, is 
sometimes torn, or it is lax< and appears to have 
suffered considerable distension. A discharge 
(termed the lochia!) commences from the uterus, 
which Is distinguished from the meases by its pale 
color, Its peculiar and well-known smell, ana Its 
duration. The lochia are at first of a red color, and 
gradually become lighter until they cease. 

These signs may generally be relied upon as Indi¬ 
cating recent delivery: yet It requires much ex¬ 
perience in order not to be deceived by appearances. 

The lochial discharge might be mistaken for men¬ 
struation, or leucorrheae, were it not for Its peculiar 
smell; though this is not absolutely characteristic. 

Relaxation of the soft parts arises as frequently 
from menstruation as from delivery; but in these 
cases the os uteri and vagina are not so much 
tumefied, nor is there that tenderness and swelling. 
The parts are found pale and flabby when all signs 
of contusion disappear, after delivery, and this cir¬ 
cumstance does not follow menstruation. 

The presence of milk, though a usual sign oT 
delivery. Is not always to be relied upon ; for this 
secretion may take place Independent of pregnancy. 

The wrinkles and relaxations of the abdomen 
which follow delivery may be the consequence of 
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dropsy, or of lank ness following great obesity. This 
state of (he parts is also seldom striking after the 
birth of the first child, as they shortly resume their 
natural state. Positive proof of the occurrence of 
birth is furnished only by tho discovery of parts of 
the ovum. In most cases the demonstration by the 
microscope of shreds of the dccidum with large, 
nucleated and fatty cells is of itself a sure proof ; 
VVinckle. quoted by Wittlmus & Becker. 

See, generally, I Beck, Med. Jur. c. 7, p. 200; 1 
Chit. Med. Jur. 411 ; Ryan, Med. Jur. c. 30, p, IT’,; 

I Briand, Mfrl. Leg. li«Ve partie, c. 5 ; Whart. & S.; 
Witlliaus& Becker, Med, Jur. 

Of Warehouse Receipts. TIk- "delivery 
of warehouse receipts'* is a symbolic delivery 
of the property ilself ; it has tip* same cfToel. 
as the delivery of the properly, and u transfer 
of the warehouse receipts by the person in 
possession has the same effect and force, as 
a transfer of property bv the same person. 
10 Bush (Ky.) 4G9. See Actual Delivery ; 
Constructive Delivery ; Delivery by 
Operation ok Law. 

DELIVERY BOND. Sec Forth¬ 
coming Bond ; Claim Property Bond. 

DELIVERY BY OPERATION OF 
LAW. This takes place when lost goods 
m e found, or goods seized under legal process, 
the finder or Ihe officer being a bailee by 
operation of ihe law, and not because the 
owner has consented to their delivery to him. 
K'.oddard Bailments, § 4). A delivery may 
be made to the servant or agent of the 
bailee. (67 Maine 587). 4 Elliot, Contr. 

212. Cf. Actual Delivery; Construc¬ 
tive Delivery. 

DELIVERY ORDER. An order 

addressed by the owner of goods to a 
person holding them on his behalf, requesting 
him to deliver them to a person named in 
the order; not a document of title. Byrne. 

According, however, to the English 
Factors’ Art and the American Sales Act, 
a dr livery order is a form of document of 
title (q. /.). See 2 Williston, Sales, 2nded., 
§ 405. 

DELUSION. In Medical Jurispru¬ 
dence. A symptom of mental’disease, in 
which persons believe things to exist which 
exist only, or in the degree they are con¬ 
ceived of only, in their own imaginations, 
with a persuasion so fixed and firm that 
neither evidence nor argument can con¬ 
vince them to the contrary. A faulty be¬ 
lief concerning a subject capable of physica 
demonstration, out of which the person 
cannot be reasoned by adequate means for 
the time being. 1 Wood, American Text 
Book of Med. See Hallucination. 

The individual is, of course, insane. For 
example, should a parent unjustly persist, 
without the least ground, in attributing to 
his daughter a coarse vice, and use her with 
uniform unkindness, there not being the 
slightest pretence or color of reason for the 
supposition, a iust inference of insanity or 
delusion would arise in the mind9 of a jury ; 
because a supposition long entertained and 
persisted in, after argument to the contrary, 
and against the natural affections of a par¬ 
ent, suggest that he must labor under some 
morbid mental delusion ; Whart. Cr. L. § 
37 ; Whart. & S. Med. Jur. ; 1 Redf. Wills ; 
Ray, Med. Jur. § 20; Shelf. Lun. 296; 3 
Add. Eccl. 70,90, 180; 1 Hagg. Eccl. 27. 
See 10 Fed. Rep. 170 ; Mann, Med. Jur, of 
Insan. 58. 

Where one 44 labors under a partial delu¬ 
sion only, and is not in other respects in¬ 
sane, we think he must be considered in the 
same situation as to responsibility as if the 
facts with respect to which the delusion 
exists were real. For example, if under tho 
influence of his delusion he supposes another 
man to be in the act of attempting to take 
away his life, and he kills that man, as he 
supposes, in self-defence, he would be ex¬ 
empt from punishment.” This is the rule 
as stated by the English judges, cited in 1 
Whart. Cr. L. § 37. 8haw,C. J., in 7 Mete. 
500, say3 : 44 Monomania may operate as an 
excuse for a criminal act,” when 4 ‘ the de¬ 
lusion is such that the person under its in¬ 
fluence has a real and firm belief of some 
fact, not true in itself, but which, if it were 
true, would excuse his act; as where the 
belief is tlmt the party killed had an im¬ 
mediate design upon his life, nml under that 


belief the insane man kills in supposed self- 
defence. A common instance is where he 
fully believes that the act he is doing is done 
by the immediate command of God, and he 
acts under tho delusive but sincere belief 
that what he is doing is by the command of 
a superior power, which supersedes all hu¬ 
man laws and the laws of nature.” 

Where a testator was laboring under a 
delusion that his brother was exercising his 
muscle preparatory to killing him, that of 
itself would not justify a rejection of his 
will on tho ground of unsound mind ; 64 
Hun G39. A person persistently believing 
supposed facts which nave no real existence, 
against all evidence and probability, and 
conducting himself on the assumption of 
their existence, is, so far as such facts are 
concerned, under an insane delusion ; 95 
Mich. 332. See Systematized Delusion. 

DEM A IN; See Demesne. 

DEMAND. A claim ; a legal obligation. 

Demand is a term of art of an extent 
greater in its signification than any other 
word except claim. Co. Litt. 201 ; 2 Hill 
220 ; 9 S. & R. 124 ; 6 W. A S. 226. 

A release of all demands is, in general, a 
release of all covenants, real or personal, 
conditions, whether broken or not, annui¬ 
ties, recognizances, obligations, contracts, 
and the like; 3 Pa. 120 ; 2 Hill 228 ; but does 
not discharge rent before it is due, if it be 
a rent incident to the reversion ; for the 
rent was not only not due, but the consid¬ 
eration—the future enjoyment of the lands 
—for which the rent was to be given was 
not executed ; 1 Lev. 99 ; Bac. Abr. Release, 
I. See 10 Co. 128; 23 Pick. 295 ; 7 Md. 375; 
79 Ga. 555. 

In Praotice. A requisition or request 
to do a particular thing specified unaer a 
claim of right on the part of the person re¬ 
questing. 

In causes of action arising ex contractu 
it is frequently necessary, to secure to the 
party all his rights ana to enable him to 
bring an action, that he should make a de¬ 
mand upon the party bound to perform the 
contract or discharge the obligation. Thus, 
where property is sold to be paid for on de¬ 
livery, a demand must be made before bring¬ 
ing an action for non-delivery, and proved 
on trial; 5 Term 409; 3 M. <fe W. 254 , 39 
Ill. App. 158 ; 67 Hun 505; but not if the 
seller has incapacitated himself from de¬ 
livering them ; 5 B. <fe Aid. 712 ; 2 Bibb 280 ; 

1 Vt. 25 ; 4 Mass. 474 ; 3 Wend. 550 ; 2 Me. 
308; 5 Munf. 1; and tins rule and exception 
apply to contracts for marriage ; 2 Dowl. A 
R. 55 ; 1 Chit. Pr. 57, note (n), 488, note (e). 
Nor is a demand necessary where it is to be 
presumed that it would have been unavail¬ 
ing, 38 Minn. 545; 39 Kan. 31. Where a 
selling price has been agreed on, the bring¬ 
ing of a suit therefor is a sufficient demand 
for the money claimed; 1 Misc. Rep. 509. 
A demand of rent is necessary before re-en- 
trv for non-payment; 92 Tenn. 161. But 
where rent is payable on the first day of the 
month, no demand of the rent on the day 
it falls due is necessary to entitle the land¬ 
lord to maintain an action therefor ; 128 
Mass. 483 ; 99 id. 388. See Re-entry. No 
demand is in general necessary on a pro¬ 
missory note before bringing an action ; but 
after a tender demand must be mode of the 
sum tendered ; 1 Campb. 181, 474 ; 1 Stark. 
823. A note pay able “ on call ” may be sued 
on without demand ; 83 Ala. 595 ; but a de¬ 
mand and notice of non-payment are essen¬ 
tial to fix the liability of endorsers unless 
waived ; 1 App. D. C. 171. Where a mort¬ 
gagor has resolved to defaulton an interest 
coupon and provides no funds to pay it, the 
holder is not required to present it for pay¬ 
ment before bringing suit; 161 Pa. 391. 

In cases arising ex delicto, a demand is 
frequently necessary. Thus, when the wife, 
apprentice, or servant of one person has 
been harbored by another, the proper course 
is to make a demand of restoration before 
an action brought, in order to constitute the 
party a wilful wrong-doer unless the plain¬ 
tiff can prove an original illegal enticing 
away ; 2 Lev. 03 ; 5 East 39 ; 4 J. B. Moo. 12. 

So, too, in cases where the taking of goods 
is lawful but their subsequent detention be¬ 


comes illegal, it is absolutely necessary, in 
order to secure sufficient evidence of a con¬ 
version on the trial, to give a formal notice 
of the owner's right to the property and pos¬ 
session, and to make a formal demand in 
writing of the delivery of such possession 
to the owner. See Trover ; Conversion 
And when a nuisance has been erected oi 
continued by a man on his own land, it is 
advisable, particularly in the case of a pri- 
I vate nuisance, to give the party notice, and 
| request him to remove it, either before an 
entry is made for the purpose of abating it 
or an action is commenced against the 
I wrong-doer ; and a demand is always indis¬ 
pensable in cases of a continuance of a nuis¬ 
ance originally created by another person , 
2B.AC. 302 ; Cro. Jac. 555 ; Poll. Torts 314; 
5 Co. 10Q; 5 Viner, Abr. 50G; 1 Ayliffe, 
Pand. 497; Bac. Abr. Rent, I. 

In cases of contempts, as where an order 
to pay money or to do any other thing, has 
been made a rule of court, a demand for the 
payment of the money or performance of 
the thing must be made before an attach¬ 
ment will be issued for a contempt; 1 Cr. 

M. A R. 88, 459 ; 4Tyrwh. 369 ; 2 Scott 193 : 

1 H. & W. 216. 

Demand should be made by the party 
having the right, or his authorized agent- 

2 B. & P. 464 a ; 1 Bail. 193 ; 2 Mas. 77 ; 18 

N. H. 75 ; 55 Ind. 122 ; of the person in de¬ 
fault, in cases of torts ; 8 B. A. C. 528 ; 7 
Johns. 302 ; 30 Conn. 237 ; 46 Barb, 183 ; in 
case of rent; 2 Washb. R. P. 321, 322 ; and 
at a proper time and place in case of rents ; 
Wood, Landl. & Ten. 1034 ; 3 Wend. 230 ; 17 
Johns. 06 ; 4 N. H. 251 ; 15 id. 68 ; 4 Harr. & 
M’H. 135 ; 21 Pick. 389 ; 56 Ind. 554 ; in cases 
of notes and hills of exchange ; Pare. Notes 
A B. 

As to the allegation of a demand in a dec¬ 
laration, see 1 Chit. PI. 322; 2 id. 84; 1 
Wins. Saund. 33, note 2; 65 Hun 43; Com. 
Dig. Pleader. See Liquidated Demand ; 
Money Demand ; on Demand. 

DEMAND IN RECONVENTION. 

A demand which the defendant institutes 
in consequence of that which the plaintiff 
lias brought against him. Used in Louisi¬ 
ana. La. Pr. Code, art. 374. 

DEMANDANT. The plaintiff or part; 
who brings a real action. Co. Litt. 127 
Com. Dig. See Real Action. 

DEMEMBRATION, In Scotch 

Law Maliciously cutting off or otherwise 
separa ng one limb from another. 1 Hume 
328 ; Bell, Diet. 

DEMENS (Lat.;. One who has lost his 
mind through illness or some other cauw> 
One whose faculties are enfeebled. Dean, 
Med. Jur. 461. See Dkmentia. 

DEMENTIA. In Medical Jurispru¬ 
dence. That form of inganity which is 
characterized by mental weakness and de¬ 
crepitude, and by total inability to reason 
correctly or incorrectly 

The mind dwells only In the past, and the thought* 
succeed one another without any obvious bond of 
association. Delusion*, if they exist, are transitory - 
and leave no permanent impression : and for every 
thing recent the memory is exceedingly weak. In 
mania, the action of the mind is marked by force, 
hurry, and intensity ; in dementia, by slowness and 
weakness. It is the natural termination of many 
forms of insanity. Occasionally it occurs in an 
acute form in young subjects; and here only it U 
curable. In old men. in whom it often occurs, it is 
called senile dementia, and it indicates the breaking 
down of the mental powers in advance of the bodily 
decay. It is this form of dementia only which gives 
rise to litigation ; for In the others the incompetency 
is too patent to admit-of question. It cannot be de¬ 
scribed by any positive characters, because it dif¬ 
fers in the different stages of its progress, varying 
from simple lapse of memory to complete Inability 
to recognize persons or things. And it must be 
borne in mind that often the mental Infirmity Is not 
so serious as might be supposed at first sight. Many 
an old man who seems to be scarcely conscious of 
what is passing around him, and is guilty of frequent 
breaches of decorum, needs only to have his atten¬ 
tion aroused to a matter In which he is deeply inter¬ 
ested, to show no lack of vjeor or acuteness. In 
other words, the mind may oe damaged superfi¬ 
cially (to use a figure), while it may be sound at the 
core. And therefore It is that oue may be quite 
oblivious of names and dates, while comprehending 
perfectly well his relations to others nnu the inter¬ 
ests In which he was concerned. It follows that the 
impressions made upon casual or ignorant observers 
In regard to the mental condition are of far less 
value than those made upon persons who have been 
well acquainted with his nablts and have bad occa- 
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•too to tmi the vigor of hli facrultk*. 

Senile dementia or the imbecility caused 
by the decay of old age is often the ground 
on which the wills of Qld men are contested, 
and the conflicting testimony of observers, 
the proofs of foreign influence, and the in¬ 
dications of mental capacity all combine to 
render it no easy task to arrive at a satis¬ 
factory conclusion. The only general rule 
of much practical value is that competency 
must be always measured, not fcy any 
fancied standard of intellect, but solely by 
the requirements of the act in question. A 
small and familiar matter would require 
less mental power than one complicated 
in its details and somewhat new to the tes¬ 
tator's experience. Less capacity would 
be necessary to distribute an estate between 
a wife and child than between a multitude 
of relatives with unequal claims upon his 
bounty. Such is the principle ; and the 
ends of justice cannot be better served than 
by its correct and faithful application. Of 
course, there will always be more or less 
difficulty; but generally bv discarding all 
legal and metaphysical subtleties and fol¬ 
lowing the leading of common sense, it will 
be satisfactorily surmounted. 

The legal principles by which the courts 
are governed are not essentially different 
whetner the mental incapacity proceed from 
dementia or mania. If the will coincides 
with the previously expressed wishes of the 
testator, if it recognizes the claims of those 
who stood in near relation to him, if it 
shows no indication of undue influence,— 
if, in short, it is a rational act rationally 
done,—it will be established though there 
may have been considerable impairment of 
mind. 2 Phill. Eccl. 449 ; 3 Wash. C. C. 580 ; 

4 id. 262; 44 N. II. 531 ; lot Ill. 103 ; 40 N. 

E. Rep. (Ind). 70: 51 X. J. Eq. 233; 5 Misc. 
Rep. 199; 83 Hun 327 ; 84 id. 1591 ; 165 
Pa. 5SC ; 1G9 id. 630. 

This species of dementia is also frequently 
alleged and proved as a ground of impeach¬ 
ing deeds. Tliis particular form of mental 
disease may result either in total incom¬ 
petency, such as is produced by any form 
of insanity, or a greatly defective capacity, 
though short of total insanity, in which 
the court scrutinizes the act, and sustains it 
only wlien-there is found to have been capac¬ 
ity sufficient for the act in question and en¬ 
tire freedom of will. Consequently such 
cases usually include the two elements of 
mental incompetency of some degree and 
undue influence ; and probably a major¬ 
ity of the cases in which the aid of equity 
is sought to set aside deeds on the ground 
of undue influence involve also the ques¬ 
tion. of the existence of senile dementia to a 
greater or less extent. The principle upon 
which courts of equity deal with this class of 
persons is neither as a matter of course to 
affirm or avoid their acts, but to protect 
ihem in the exercise of such capacity as they 
have. It will scrutinize their transactions 
considering the nature of the act done, the 
.inducements leading to it, and the attend- 
ng circumstances and influences. If the 
conscience of the court is satisfied that such 
a grantor comprehended the nature and con¬ 
sequences of the transaction, and exercised 
a deliberate and free judgment, it will be 
sustained; but if the nature of the act or the 
attending circumstances justify the conclu¬ 
sion that the grantor's weakness has been 
taken advantage of, the deed will be set aside 
in equity however valid it might be at law ; 

1 Bro. Ch. 560 ; 1 Knapp 73 ; 5 Dana 181 ; 12 
B. Monr. 55; 2 Dev. & B. Eq. 241 ; 1 Ohio 
St. 54; 4 Sneed 497. The United States 
Supreme Court says “ It may be stated as 
settled law, that whenever there is great j 
weakness of mind in a person executing a j 
conveyance of law, arising from age, sick- i 
ness, or any other cause, though not amount- j 
ing to absolute disqualification, and the 
consideration given for the property is 
grossly inadequate—a court of equity will 
. . . interfere and set the conveyance 
aside ; ” 94 U. S. 511 ; 1 Sto. Eq. Jur. §238 ; 
Bisph. Eq. 2S8. For a thorough examina- 
! tion and discussion of the subject in a case 
of senile dementia in which a deed was set 
aside, see 5 Del. Ch. 874. In that case 
Saulsbury. Ch., thus stated the principle 


upon which courts of equity deul with such 
oases: “ In cases of alleged mentnl inca¬ 
pacity, the test is whether the party had 
the Ability to comprehend In a reasonable 
manner the nature of the affair in which 
he participated. This is the rule in the 
absence of fraud. . . . This ability so to 
comprehend necessarily implies the power 
to understand the character, legal condi¬ 
tions, and effect of the act performed. . . . 
The cause of mental weakness is immaterial. 

It may arise from injury to the mind, tem¬ 
porary illness, or excessive old age. In 
such cases any unfairness will be promptly 
redressed.” In a very similar case a <Ked 
was set aside on the ground of mental in¬ 
capacity of the grantor by reason of senile 
dementia or dotage, by Bland, Ch., whose 
opinion contains an elaborate discussion of 
the different species of dementia, which he 
classifies as, Idiocy, Delirium, Lunacy, and 
Dotage, under which latter term lie de¬ 
scribes senile dementia ; 1 Bland, Ch. 370. 
See 1 Redf. Wills; 3 Am. L. Reg. N. s. 449, 
article by Judge Itedfield ; 2 Ham. Leg. 
Med. 116: Insanity. 

DEMENTIA, SENILE. See De¬ 
mentia ; Dotage. 

DEMESNE (Lat. dominicum). Lands 
of which the lord had the absolute property 
or ownership ; as distinguished from feudal 
lands, which he held of a superior. 2 Bla. 
Com. 104; Cowel. Lands which the lord 
retained under his immediate control, for 
the puipose of supplying his table and the 
immediate needs of his household ; distin¬ 
guished from that farmed out to tenants, 
called among the Saxons bordlands. Blount; 
Co. Litt, 17 a. 

Own; original. Son assault demesne, his • 

M an t in s) original assault, or assault in 
t place. 2 Greenl. Ev. § 033 ; 3 Bla. 
Com. 120, 306. 

DEMESNE AS OF FEE. A man is 

said to be seised in his demesne as of fee of 
a corporeal inheritance, because he nos a 
property do minicum or demesne in the thing 
itself. 2 Bla. Com. 100. But when he has 
no dominion in the thing itself, as in the case 
of an incorporeal hereditament, he is said 
to be seised as of fee, and not in his demesne 
as of fee ; Littleton § 10; 17 S. & R. 196 ; 
Jones, Land Tit. 166. 

Formerly it was the practice in an action 
on the case— e. g. for a nuisance to real es¬ 
tate—to aver in the declaration the seisin 
of the plaintiff in demesne as of fee ; and 
this is still necessary, in order to estop the 
record with the land, so that it may run 
with or attend the title ; Archb. Civ. PI. 
104 ; Co. Entr. 9, pi. 8 ; 1 Saund. 846. But 
such an action may be maintained on the 
possession as well as on the seisin ; although 
the effect of the record in this case upon 
the title would not be the same ; Steph. PI. 
822 ; 4 Term 718; 2 Wins. Saund. 118 6; 
Cro. Car. 500, 676. 

DEMESNE LANDS. A phrase mean¬ 
ing the same as demesne. 

DEMESNE LANDS OF THE 
CROWN. That share of lands reserved 
to the crown at the original distribution of 
landed property, or which came to it after¬ 
wards by forfeiture or otherwise. 1 Bla. 
Com. 286; 2 Steph. Com. 550. 

DEMI-MARK. A sum of money (6s. 
8 d., 3 Bla. Com. App. v.) tendered and paid 
into court in certain cases in the trial of a 
writ of right by the grand assize. Co. Litt. 
294 b ; Booth, Real Act. 98. 

It was paid by the tenant to obtain an in¬ 
quiry by the grand assize into the time of 
the demandant’s seisin ; 1 Reeve, xx!st. Eng. 
Law 429 ; Stearns, Real Act. 878. It com¬ 
pelled the demandant to begin ; 8 Chit. PI. 
1373. It is unknown in American prac¬ 
tice ; 13 Wend. 646. 

DEMI-VILL. Half a tithing. 

DE MID USTAS. A word used in an¬ 
cient records for a moiety, or one-half. 

DEMISE. A conveyance, either in fee, 
for life, or for years. 

A lease or a conveyance for a term of 


years. According to Chief Justice Gib¬ 
son, the English word demise, though im¬ 
properly used as a eynonyme for conoessi or 
demisi, strictly denotes a posthumous grant, 
and no more. 6 Whart. 278. See 4 Bingh. 
N. C. 678 ; 5 How. Pr. 71. 

In a conveyance, the word 4 4 demise w im¬ 
ports in law a covenant for quiet enjoy¬ 
ment ; 9 N. H. 219 ; 1 M. G. A 8. 429 ; it 
implies a power to lease ; 8 Cow. 86. See 
109 Mass. 235; Covenant. 

A term nearly synonymous with death, 
appropriated in England especially to de¬ 
note tne decease of the king or queen. 

DEMISE OF THE CROWN. The 

natural dissolution of the king. 

The term is said to denote in law merely 
a transfer of the property of the crown. 1 
Bla. Com. 249. By demise of the crown 
we mean only that, in consequence of the 
disunion of the king’s natural body from his 
body politic, the kingdom is transferred or 
demised to his successor, and so the royal 
dignity remains perpetual. Plowd. 117,234. 

A similar result, viz. : the perpetual and 
continuous existence of the. office of presi¬ 
dent of the United States, has been secured 
by the constitution and subsequent stat¬ 
utes. 1 Sharsw. Bla. Com. 249. 

DEMISE AND RE-DEMISE. An 

old form of conveyance by mutual leases 
made from one to another on each side of 
the same land, or of something issuing from 
it. A lease for a given sum—usually a 
mere nominal amount—and a release for a 
larger rent. Toullier ; Whishaw; Jacob. 

DEMOCRACY. That form of govern¬ 
ment in which the people rule. 

But the multitude cannot actually rule : an unor¬ 
ganic democracy, therefore, one that is not founded 
upon a number of Institutions each endowed with a 
degree of self-government, naturally becomes a one- 
man government. The basis of the democracy la 
equality, as that of the aristocracy Is privilege; but 
equality of Itself Is no guarantee for liberty, nor 
does equality constitute liberty. Absolute democ¬ 
racies existed In antiquity and the middle ages : 
they have never endured for bdy length of tune. 
On their character, Aristotle's Politics may be read 
to the greatest advantage- Lteber, to his Civil 
Liberty, dwells at length on the fact that mere 
equality, without Institutions of various kinds. Is ad¬ 
verse to Belf-government; and history shows that 
absolute democracy Is anything rather than a con¬ 
vertible term for liberty. See Absolutism ; Govern¬ 
ment. 

DEMOLISH. To pull or throw down ; 
utterly to destroy ; to reduce to naught. 9 
A. & E. Ency. L., 2nd ed., 218. 

DEMONETIZE. To divest of the 
character of standard money; to withdraw 
from use as currency. Stand. Diet. 

DEMONSTRATIO (Lat.). Descrip¬ 
tion ; addition ; denomination. Occurring 
often in the phrase falsa demonstratio non 
nocet (a false description does not harm). 
2 Bla. Com. 382, n. ; 2 P. Wms. 140 ; 1 
Greenl. Ev. § 291 ; WigT. Wills 208, 233. 

See Fo&mulax. 

DEMONSTRATION (Lat. demon¬ 
strate , to point out). Whatever is said or 
written to designate a thing or person. 

Several descriptions may do employed to 
denote the same person or object; and the 
rule of law in such cases is that if one of 
the descriptions be erroneous it may be re¬ 
jected, if, after it is expunged, enough will 
remain to identify the person or thing in¬ 
tended. For falsa demonstratio non nocet. 
The meaning of this rule is, that if there 
be an adequate description with convenient 
certainty of what was contemplated, a sub¬ 
sequent erroneous addition will not vitiate 
it. The complement of this maxim is, non 
accipi debent verba in demonstrationem fal- 
sam mice competent in limitationem veram ; 
which means that if it stand doubtful upon 
the wordB whether they import a false ref¬ 
erence or demonstration, or whether they 
be words of restraint that limit the gen¬ 
erality of the former words, the law will 
never intend error or falsehood. If, there¬ 
fore, there is some object wherein all the 
demonstrations are true, and some wherein 
part are true and part false, they sliall be 
intended words of true limitation to ascer¬ 
tain that person or thing wherein all the 
circumstances are true; 4 Exch. 604: 8 
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Bingh, 244 ; Broom, Leg. Max. 490 ; 7 Cush. 
460. 

The rule that falsa dememstratio does not 
vitiate an otherwise good description ap- 

E lies to every kind of statement of fact. 

ome of the particulars of an averment in a 
declaration may be rejected if the declara¬ 
tion is sensible without them and by their 
presence is made iusensible or defective; 
Yclv, 182. 

In Evidence. That proof which ex¬ 
cludes all possibility of error. 


DEMONSTRATIVE LEGACY. A 

pecuniary legacy coupled with a direction 
that it be paid out of a specific fund. 

A bequest of a sum of money payable out 
of a particular fund or thing. A pecuniary 
legacy given generally, but with a demon¬ 
stration of a particular fund as the Bource 
of its payment. 118 Ind. 147 ; 17 Ohio St. 
413. See 47 Ala. 647 ; 50 Md. 120. 

Such a bequest differs from a specific 
legacy in this, that if the fund out of which 
it is payable fails for any cause, it is never¬ 
theless entitled “ to come on the estate as a 
general legacy ; and it differs from a gen¬ 
eral legacy in this, that it does not abate in 
that class, but in the class of specific lega¬ 
cies.” 63 Pa. 312, per Sharswood, J. A be¬ 
quest of “ $2,000 of the South Ward Loan of 
Chester,” where the testator owned $10,000 
of the loan, was held demonstrative; 58 Fed. 
Rep. 718. So, also, “ 25 shares of capital 
stock of the State Bank,” etc., the testator 
owning 25 shares; 1 Ired. Eq. 309; had the 
testator said “ my ” 25 shares, it would have 
been a speciflo lega<y ; id. So of a gift of 
25$ canal shares or which the testator 
owned 15$, all of which lie sold before his 
death; 2 Beav. 615, The criterion in all 
the cases is whether it was the testator’s 
intention to give the specific security then 
owned by him, or, on the other hand, to 
give nothing distinctly severed from his es¬ 
tate, but rather such a sum as would suf¬ 
fice to buy the securities named ; id. See 
2 White & T. Lead. Cas. 046 ; 3 Am. Dec. 
667 ; 2 Y. & C. 90 ; 28 N. Y. 61 ; 49Md. 356. 


DEMPSTER. In Sootoh Law. A 

dooms man. One who pronounced the sen¬ 
tence of court. 1 Howell, St. TV. 937. 

DEMUR. To raise an objection in 
point of law and rest or pause upon it, 
referring its decision to the court; to object 
to the pleading of the opposite party as 
insufficient to sustain bis action or defense, 
and refer it to the judgment of the court 
whether it ought to be answered. 


DEMURRAGE. The delay of a vessel 
by the freighter beyond the time allowed 
for loading, unloading, or sailing. 

Payment for such delay. 

The amount due by the freighter or char¬ 
terer to the owner of the vessel for such de¬ 
lay. 5 E. & B. 755; Abb. Adm. Deo. 648; 
19 Fed. Rep. 144. 

Demurrage may become due either by the 
ship’s detention lor the purpose of loading 
or unloading the cargo, either before or dur¬ 
ing or after the voyage, or in waiting for 
convoy; 8 Kent 159; Abbott, Shipp. 192; 
Para. Mar. Law; 26 N. Y. 85 ; 134 i<5. 148 ; 
1 Holmes 290 ; 49 Fed. Rep. 107 ; 65 Hun 
625 ; 1 C. C. A. 85 ; Porter, Bills of L. 356. 

Where neither the charter nor the bill of 
lading contained any provisions as to de¬ 
murrage, and the master made no formal 
protest against the delay, but signed the bill 
of Lading without objection and did not 
bring suit until long after, demurrage could 
not be recovered ; 1 C. C. A. 237. 

Under the terms of a charter where de¬ 
murrage was to be paid for each working 
day beyond the days allowed for loading, 
the time lost by reason of storms before the 
beginning of the lay days, or after their ex¬ 
piration, could not De deducted in comput¬ 
ing the demurrage ; 2 C. C. A. 656. 

The term “working days” in maritime 
affairs means calendar days, on which the 
law permits work to be done, and excludes 
Sundays and legal holidays, but not stormy 
days; 2 C. C. A. 650. But see 142 N. Y. 
279, where it was held that Sundays are 
properly included in computing demurrage, 
when demurrage has begun to run. Where 


there are no agreed demurrage days for 
loading the case is one of implied contract 
to load with reasonable diligence ; 74 Fed. 
Rep. 247. See Lay Days. 

DEMURRER (Lat. demorari , Old Fr. 
demorrer , to stay ; to abide). In Pleading. 
An allegation, that, admitting the facts of 
the preceding pleading to be true, as stated 
by the party making it, he has yet shown 
no cause why the party demurring should 
be compelled by the court to proceed fur¬ 
ther. A declaration that the party demur¬ 
ring will go no further , because the other 
has 6hown nothing against him; 5 Mod. 
232 ; Co. Litt. 71 b. It imports that the ob¬ 
jecting party will not proceed, but will wait 
the judgment of the court whether he is 
bound so to do; Co. Litt. 71 6; Steph. PI. 
G1 ; Pep. PI, 11. 

In Equity. An allegation of a defend¬ 
ant, which, admitting the matters of fact 
alleged by the bill to De true, shows that as 
they are therein set forth they are insuffi¬ 
cient for the plaintiff to proceed upon or to 
oblige the defendant to ar iwer ; or that, for 
some reason apparent on toe face of the bill, 
or on account of the omission of some mat¬ 
ter which ought to be contained therein, 
or for want or some circumstances which 
ought to be attendant thereon, the defend¬ 
ant ought not to be compelled to answer to 
the whole bill, or to some certain part 
thereof. Mitf. Eq. PI. 107. 

On demurrer a bill must be taken as true, 
and matter in avoidance is not available; 
57 Fed. Rep. 433. 

A demurrer may be either to the relief 
asked by the bill, or to both the relief and 
the discovery ; 5 Johns. Ch. 184 ; 10 Paige, 
Ch. 210; but not to the discovery alone 
where it is merely incidental to the relief ; 
2 Bro. Ch. 123 ; 1 Y. & C. 197 ; 1 S. & S. 83. 
It is said by Langdell (Eq. Pl. 60) that 
every proper demurrer is to relief alone; 
and that while it always, if well taken, pro¬ 
tects the defendant from giving any discov¬ 
ery, that is a legal consequence merely. As 
to exceptions to avoid self-crimination, see 
8 Johns. Ch. 407 ; 1 Hayw. 167 ; 2 H. & G. 
382 ; 6 Day 361. If it goes to the whole of 
the relief, it generally defeats the discovery 
if successful; 2 Bro. Ch. 819; 8 Edw. Ch. 
117 ; Saxt. 858 ; Walk. Ch. 85 ; 5 Mete. 520 ; 
otherwise, if to part only ; Ad. Eq. 334; 
Story, Eq. PL § 545 ; 10 Paige, Ch. 210. 

It may be brought either to original or 
supplemental bills; and there are peculiar 
causes of demurrer in the different classes 
of supplemental bills ; 2 Madd. 387 ; 4 Sim. 
76 ; 3 Hare 476 ; 3 P. Wins. 284 ; 4 Paige, Ch. 
259 ; 7 Johns. Ch. 250 ; 13 Pet. 6, 14 ; Story, 
Eq. PI. § 611. 

Demurrers are general , where no partic¬ 
ular cause is assigned except the usual 
formulary that there is no equity in the 
bill, or special, wheretheparticular defects 
are pointed out; Story, Eq. Pl. § 455; Dan. 
Ch. Pr. 586. General demurrers are used 
to point out defects of substance ; special, 
to point out defects in form. “ The terms 
have a different meaning [in equity] from 
wliat they have at common law ; ” Langd 
Eol PL 58. 

The defendant may demur to part of th< 
bill; 2 Barb. Ch. 106 ; and pleaa or answei 
to the residue, or both plead and answer tc 
separate parts thereof; 3 P. Wms. 80; t 
Jonns. Cn. 214 ; 4 Wis. 54; taking care sc 
to apply them to different and distinct 
parts of the bill that each may be consist¬ 
ent with the others ; 3 M. & C. 653 ; 1 Keen 
889 ; 23 Miss. 304; Story, Eo. Pl. §442 ; but 
if it be to the whole bill, and a part be good, 
the demurrer must be overruled ; 27 Miss. 
419; 5 Ired. Eq. 80 ; 29 Me. 273 ; 12 Mete. 
333 ; 86 W. Va. 582. If it is to the whole 
bill it cannot be sustained if. for any equity 
apparent in the bill, complainants are en¬ 
titled to relief ; 101 Ala. 007, 752; 43 Fed. 
Rep. 450. A general demurrer to a bill 
must be overruled unless it appears that on 
no possible state of the evidence could a 
decree be made ; G5 Fed. Rep. 892 ; 02 Mich. 
480. 

Demurrers lie only for matter apparent on 
the face of the bill, and not upon any new 
matter alleged by the defendant; Beame9, 


Ord. in Ch. 26 ; 6 Sim. 51 ; 2 Sell. & L 
637; 5 Fla. 110; 3 Halst. Ch. 440; 54 Fed. 
Rep. 63. Demurrers are not applicable to 
pleas or answers. If a plea or answer is bad 
in substance, it may be shown on hearing ; 
and if the answer is insufficient in form 
exceptions should be filed ; Story, Eu. PL 
§§ 456,864 ; Langd. Eq. PL 58 ; 54 Miss. 341 • 

1 14 N. J. Eq. 254. 

Demurrers to relief are usually brought 
for causes relating to the jurisdiction, as 
that the subject is not cognizable by any 
court, as in some cases under jxditical 
treaties; 1 Ves. 371 ; 2 Pet. 253; but see 5 
Pet. 1; 8 id. 436 ; 1 Wheat. 304 ; 2 id. 259 , 
10 id. 181 ; 1 Wash. C. C. 322 ; certain cases 
of confiscation ; 3 Ves. 424 ; 10 id. 354 ; see 
3 Dali. 199; and questions of boundaries: 
Story, Eq. PL 347 ; 1 Ves. 440 ; as to law in 
the United States, see 0Cra. 158 ; 4 Dali. 3 ; 

5 Pet. 284 ; 14 id. 210 ; or that it is not cog¬ 
nizable by a court of equity ; 1 S. & S. 227 ; 

6 Beav, 165 ; 30 N. H. 446 ; 19 Me. 124 ; 7 
Cra. 68; 18 Ga. 041 ; 16 Mo. 543 ; 8 Ired. 
Eq. 123 ; 21 Miss. 93; L, R. 8 Ch. Ai>p. 
369 ; or that some other court of equity has 
jurisdiction properly ; 4 Wheat. 1; 6 Cra. 
158; 7 Ga. 243; 2 Paige, Ch. 402; 1 Ves. 
203 ; or that some other court lias jurisdic¬ 
tion proi>erly ; 3 Dali. 382 ; 8 Pet. 148 ; 30 
N. H. 444; 2 How. 497; to the person , as 
that the plaintiff is not entitled to sue, by 
reason of personal disability, as infancy, 
idiocy, etc. ; Jac. 377 ; bankruptcy and 
assignmeut; 8 Sim. 28, 70 ; 1 Y. & C. 172 ; 
or has no title to sue in the character in 
which he sues ; 2 P. Wins. 359 ; 4 Johns. 
Ch. 575 ; to the substance of the bill , as that 
the matter is too trivial; 4 Johns. Ch. 183 ; 

j 3 Ohio St. 457; 1 Vern. 359 ; that the 
plaintiff has no interest in the matter; 
Mitf. Eq. Pl. 154; 2 Bro. Ch. 322 ; 2S.&S, 
592 ; 4 Russ, 225, 244 ; 1 Johns. Ch. 305 ; 30 
Me. 419; 29 W. Va. 256 ; 87 Va. 249; or 
that the defendant has no such interest: 
Story, Eq. PL § 519; 2 Bro. Ch. 332; 5 
Madd. 19 ; 3 Barb, 435 ; 10 Wheat. 384 ; or 
that the bill is to enforce a penalty; 1 
Young 308; 4 Bro. Ch. 434; to the frame 
and form of the bill, as that there is a de¬ 
fect or want of form ; Mitf. Eq. PL 206 ; 5 
ltuss. 42; 11 Mo. 42; or that the bill is 
multifarious; Story, Eq. Pl. § 530, n. ; 2 
S. & S. 79 ; 4 HarVing. 9 ; 2 Gray 471 ; 3 
How. 412 ; 4 Edw. 592 ; that there is a want 
or misjoinder of plaintiffs; 1 P. Wms. 
428; 4 Russ. 272 ; 2 Paige, Ch. 281 ; 4 id. 
510; 3 Cra. 220; 8 Wheat. 451 ; 5 Fla. 110; 

5 Duer 108; 2 Gray 467; 1 Jones, N. C. 
40; 4 Fla. 11; for a misjoinder of parties 
defendant where those only can demur who 
are improperly joined; 98 Mich. 057: «-r 
where laches affirmatively appear on the 
face of a bill ; 54 Fed. Rep. 03 ; but laches 
as an equitable defence cannot be raised on 
demurrer; 65 Vt. 611. 

Demurrers to discovery may be brought 
for most of the above causes ; 9 Sim. 180 ; 
12 Beav. 423; 2 Stor. 59 ; 1 Johns. Ch. 
547 ; and, generally, that the plaintiff has 
no right to demand the discovery asked 

, for, either in whole or in part ; 8 Ves. 31W . 

2 Russ. 5G4 ; or to ask it of the defendant. 
Story, Eq. PL § 570. “ A demurrer to dis¬ 

covery is not, m its nature, a pleading at 
all, but a mere statement in writing that 
the defendant refuses to answer certain 
allegations or charges in the bill, for reasons 
which appear upon the face of the bill, and 
which tne demurrer points out ” Langd. 
Eq. PL 61. See Beach, Mod. Eq. Pr. 239 ; 
Discovery. 

The effect of a demurrer when allowed is 
x> put an end to the suit, unless it is con¬ 
fined to a part of the bill or the court gives 
the plaintiff leave to amend ; 13 Ill. 31 ; it 
is within the discretion of the court whether 
the defendant will be ruled to answer 
after overruling a demurrer ; and it may 
enter a decree against him at once, or hear 
evidence, or refer to a master to take e' i- 
dence before entering a decree ; 41 III. App. 
439 ; 145 Ill. 433. If overruled, the defend¬ 
ant must make a fresh defence by answer ; 

12 Mo. 132; unless he obtain permission to 
put in a plea; Ad. Eq. 330. It admits the 
facts which are well pleaded; 20 How. 
108 , and the jurisdiction ; 28 Vt. 4»0 ; 4 R. 
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I 3S5 ; l Stockt. 434 . 4 Md. 72. Hut the 
demurrer admits the farts in the bill only 
for the purpose of argument on the de¬ 
murrer ; if the demurrer is overruled the 

r huntiff must proceed to prove his bill; 

*ngd. Eu. PL 00. The court will some¬ 
thin*) disallow the demurrer without decid¬ 
ing that the bill is Rood, reserving that 
question till the hearing ; iPu'cf. 

Under rule 31 of the Rules of Practice for 
courts of cquitv of the United States as 
laid down by the supreme court, no de¬ 
murrer shall be allowed to l>c tiled unless 
upon a certificate of counsel that in his 
opinion it is well founded in point of law, 
and supported by the affidavit of tho de¬ 
fendant. that it is not interposed for delay. 
The supreme court has held that a demurrer 
lacking these is fatally defective and a de¬ 
cree ;>n» conftsso mnv be entered unless 
something takes place between the tiling of 
the demurrer ana the decree, to take away 
the right ; 149 U. S. 574. 

At Law. A general demurrer is one 
which excepts to the sufficiency of a previ¬ 
ous pleading in general terms,without show¬ 
ing specifically the nature of the objection; 
and such demurrer is sufficient when the 
objection is on matter of substance ; Steph, 
PL 159; Co. Litt. 72 a ; 1 Dutch. 506 ; 11 
Ark. 13; 2 la. 532 ; 2 Barb. 100; 83 Tex. 
146. A court, after overruling a general de¬ 
murrer to a complaint on the ground that 
it does not state a cause of action, may in 
its discretion enter final judgment on the 
demurrer; and this judgment will be a bar 
to any other suit for the same cause of 
action; 111 U. S 473. 

A special demurrer is one which excepts 
to the sufficiency of the pleadings on the 
opposite side, and shows specifically the 
nature of the objection and the particular 
ground of exception; Co. Litt. 72 a. An 
objection to a complaint, on the ground of 
ambiguity or uncertainty, can be taken 
only by special demurrer ; 96 Cal. 603; as 
must be a demurrer to a plea on the ground 
of duplicity; 64 Vt. 212; but see 99 Ala. 541. 

It is necessary where the objection is to 
the form, by the statutes 27 Eiiz. c. 5 and 
4 Anne, c. 16; 18 Ark. 347 ; 6 Md. 210; 20 
Ohio 100. Under a special demurrer the 
party may, on the argument, not only take 
advantage of the particular faults which 
his demurrer specifies, but also of all objec¬ 
tions in substance. 

It is not enough that a special demurrer 
object in general terms, that the pleading 
is ‘‘ uncertain, defective, and informal,” or 
the like, but it is necessary to show in what 
respect it is uncertain, defective, and in¬ 
formal ; 1 Wins. Saund. 161. n. 1, 337 b, n. 
3 ; Steph. PL 159. 161 ; 1 Chit. PI. 642. 

A demurrer may be for insufficiency either 
in substance or in form ; that is, it may be 
either on the ground that the case shown 
by the opposite party is essentially insuffi¬ 
cient, or on the ground that it is stated in 
an inartifical manner; Hob. 164 ; 48 Fed. 
Rep. 241. But such a demurrer doe? not 
raise the question of the jurisdiction o* the 
court; 43 Ohio St. 554. It lies to any ol 
the pleadings, except that there may not be 
a demurrer to a demurrer; Salk. 219; Ba¬ 
con, Abr. Pleas (N 2). But it will not lie to 
a supplemental coinplaint; 131 Ind. 373 ; 
while it will to a supplemental answer ; 
134 Ind. 614. Demurrer may be to the 
whole or a part of the pleading ; but if to 
the whole, and apart be good, the demurrer 
will be overruled ; 13 East 76 ; 3 Caines 89 
265 ; 5 Johns. 476 ; 13 id. 264,402; 11 Cush! 
348 ; 23 Miss. 548 ; 2 Curt. C. C. 97 ; 2 Paine 
545; 14 IlL 77 ; 2 Md. 284 ; 81 Wis. 801 ; 94 
Ala. 226. But see 6 Fla. 262 ; 4 Cal. 827 ; 9 
Ind. 241; 6 Qrutt. 130 ; 8 B. Monr. 400. 
The objection must appear on the face of 
the pleadings; 2 Saund. 364 . 29 Vt. 854; 
or ujxm oyer of some instrument defectively 
set forth therein ; 2 Saund. 00, n.; 1 Misc. 
Rep. 364. A joint demurrer by twodefend- 
ants to a declaration for want of a cause of 
action should be overruled If the declara¬ 
tion sets forth a cause of action os to either 
of them ; 88 Ga. 308 ; 144 Ill. 213. 

A demurrer does not reach vagueness 
and uncertainty in a complaint, but they 
must be remedied by a motion to make more 


speciflo and certain ; 130 Ind. 131 ; 3 Ind. 
Apn. 319; 93 Ky. 79 ; 51 Fed. Rep. 669. 

Where the want of jurisdiction in a fed¬ 
eral court is apparent on the face of the 

S etition, it may be taken advantage of by 
emurrer ; 140 U. S. 202. 

For the various and numerous causes of 
demurrer, reference must be had to the 
law of each state. 

As to the effect of a demurrer. It admits 
all such matters of fact as are sufficiently 
pleaded; Com. Dig. Pleader (A 5); 4 la. 63 ; 
14 Oa. 8 ; 9 Barb. 297 ; 7 Ark. 282 ; 6 Wash. 
315; 7 Misc. Rep. 1. Its office was to test 
the sufficiency of the preceding pleading 
both as to form and substance, and it was 
resorted to by either party who believed 
that the pleading of tne other party was 
insufficient either because the declaration 
did not show a good cause of action or the 
plea did not set up a legal defence ; but it 
does not admit mere epithets charging 
fraud and allegations of legal conclusions ; 
144 U. S. 75; nor an erroneous averment 
of law; 97 Ala. 401. On demurrer the court 
consider the whole record, and give judg¬ 
ment according to the legal right for the 
party who on the whole seems the best 
entitled to it; 4 East 502; 8 Ark. 224; 9 
Mich. 976 ; 7 How. 706 ; 28 Ala. N. 8. 637 ; 
31 N. H. 23 ; 39 Me. 426 ; 16 Ill. 269. For 
example, on a demurrer to the replication, 
if the court think the replication bad, but 
perceive substantial fault in the plea, they 
will give judgment, not for the defendant, 
but for tne plaintiff; 2 Wils. 150 ; 7 How. 
706 ; provided the declaration be good ; but 
if the declaration also be bad in substance, 
then, upon the same principle, judgment 
would oe given for the defendant; 5 Go. 
29 a. The court will not look back into the 
record to adjudge in favor of an apparent 
right in the plaintiff, unless the plaintiff 
have himself put his action upon that 
ground ; 5 B. A Aid. 507. If, however, the 
plaintiff demur to a plea in abatement, and 
the court decide against the plea, they will 
give judgment of respondeat ouster, with¬ 
out regard to any defect in the declaration ; 
Carth. 172 ; 4 R I. 110 ; 13 Ark. 885 ; 14 Ill. 
49. A party waives his demurrer by not 
calling for action thereon ; 83 Tex. 97. 

In Practice. Demurrer to evidence is 
a declaration that the party making it, 
generally the plaintiff, will not proceed, 
because the evidence offered on the other 
side is not sufficient to maintain the issue ; 
28 Ala, n. 8. 687. Upon joinder by the op¬ 
posite party,the jury is generally discharged 
from giving any verdict; 1 Archb. Pr. 186 ; 
and the demurrer being entered on record 
is afterwards argued and decided by the 
court in b&nc; and the judgment there 
given upon it may ultimately be brought 
before a court of error; Andr. Steph. PL 180. 
See 2 H. Bla. 187; Gould, PL c. 9, part 2, 
§ 47. It admits the truth of the evidence 

? iven and the legal deductions therefrom ; 
4 Pa. 275 ; 111 N. C. 175. As to the right 
so to demur, and the practice, see 4 la. 63. 
All facts proved and legitimate inferences 
therefrom must be admitted; 83 S. W. 
Rep. (Tenn.) 560; and if the evidence is 
pnma facie insufficient the demurrer is 
sustained; 33 S. W. Rep. (Mo.) 161 ; other¬ 
wise if there is some evidence on each 
material point;. 2 Kan. App. 711 ; 45 Pac. 
Rep. (Kan.) 100. In criminal trials it 
is entirely discretionary with the court 
whether it will entertain a demurrer to 
the evidence, even though counsel for the 

[ irisoner and state should both consent to 
t; 29 Fla. 439. 


A demurrer to the evidence in an equity 
case has the same effect as in a law case, and 
concedes every fact whioh such evidence 
tends to prove, and every inference fairly 
deducible from the facts proved; 118 Mo. 
840. There is an increasing tendency to¬ 
wards the adoption of the demurrer to evi¬ 
dence in practice and in many states it takes 
the place of a motion for a non-suit. For 
a full discussion of the subject Bee 83 L. R. 
A. 854, where the authorities are collected. 

Demurrer to interrogatories is the reason 
which a witness tenders for not answering 
a particular question in interrogatories; 2 
Hwanst. 194. It is not, strictly speaking, a 


dumurrer. except in the popular sense of 
tne word ; Ureal. Eq. Ev. 61. The court are 
judicially to determine its validity. The 
witness must state his objection very care¬ 
fully ; for these demurrers are held to strict 
rules, and are readily overruled if they 
cover too much ; 9 Atk. 524; 1 Y.A J. 132. 


DfiMURBER BOOK. In English 

Practice. A transcript of all the plead¬ 
ings that have been filed or delivered be¬ 
tween the parties made upon the formation 
of an issue at law. 3 Steph. Com. 511; 
Lush Pr. 787. 

DEKUBBJEB TO .EVIDENCE, tie* 
Demurrer. 

DEMY SANKE, DEMY 8ANGUE. 

Half-blood. A corruption of demi-sang. 

DEN AND STRONG. Liberty for 
ahipe and vessels to run aground or come 
ashore (strand themselves). Cowel. 

DENARII. An ancient general term 
for any sort ofpectmta numerata, or ready 
money. The I-Tench use the word denier in 
the same sense: payer dc sespropres deniers. 

DENARIUS DEI. God’s penny ; earn¬ 
est money. A certain sum of money which 
is given by one of the contracting parties 
to the other as a sign of the comiHetion of 
the contract. See Earnest. 

It differs from arrha la this, that the latter la a 
part of the consideration, while the denariua Dei is 
co part of it. 1 Duvergnoy, □. IBS; 9 id. o. 40 ; 
Ripert. de Jur., Denier d Dieu. 

DEN IAL . In Pleading. A traverse 
of the statement of the opposite party; a 
defence. 

D. k i m i Eh A DIEU. In Frenoh la w 

A sum of money which the hirer of a thing 
gives to the other party as evidence, or for 
the consideration of the contract, which 
either party may annul within twenty-four 
hours, the one who gave the denier a Dieu 
by demanding, and the other by returning 
it. See Denarius Dei. 

DENIZATION. The act by which a 
foreigner becomes a subject of a country, 
but without the rights either of a natural- 
born subject or oi one who has become 
naturalized. It has existed from an early 
period, and is effected only by letters patent 
from the sovereign. Denization has no re¬ 
trospective operation ; a denizen is in an 
intermediate position between an alien and 
a natural-bom subject, and partakes of both 
these characters. He may ordinarily take 
lands by purchase, but not by inheritance ; 
and his issue bom before denization cannot 
inherit from him, but his issue bom after 
it may ; Cockbura, Nationality 27 ; Morse, 
Citizenship 106. See 20 Wend. 352. 

DENIZEN. In English Law. An 

alien bom who has obtained, ex donations 
legis , letters patent to make him an Eng¬ 
lish subject. 

He is intermediate between a natural- 
born subject and an alien. He may take 
lands by purchase or devise,—which an 
alien cannot; but he is incapable of taking 
by inheritance. 1 Bla. Com. 374. 

But now in England, by the Naturaliza¬ 
tion Act of 1870, an alien can take, hold, and 
dispose of every description of property, in 
all respects as a natural-bom subject. 

In South Carolina, and perhaps in other 
states, this civil condition is well known to 
the law, having been created by statute. 

The right of making denizens is not ex¬ 
clusively vested in the king, for it is pos¬ 
sessed by parliament, but is scarcely ever 
exercisea but by royal power. It may be 
effected by conquest; 7 Co. 6 a ; 2 Ventr. 6; 
Com. Dig. Alien (D 1); Chitty. Com. Law 
120. See Denization. 

In the common law, the word denizen is 
sometimes applied to a natural-born sub¬ 
ject. Co. Litt. 129 a; 6 Pet. 101, 116. 

DENMARK. A kingdom of Europe. 
It is a hereditary monarchy, and has a re¬ 
sponsible ministry. The legislature, in con¬ 
junction with the sovereign, is called the 
Riksdag or Diet, and it consists of the Lands- 
thing or upper house and the Folkething. 
The Landsthing consists of 06 members, part 
life nominees of thu crown and part elected 
for eight years. The Folkething consists 
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of 103 members elected tor three years. 
The Rigsilag must meet annually for two 
months. For the administration of justice 
the high courts arc the supreme tribunals 
of the kingdom with a president and 12 
ordinary and 7 extraordinary members. 
There is a superior tribunal for the isles 
and Cojienhagen consisting of a president 
and 10 members, and a tribunal for Jutland 
at Viborg consisting of a president and 8 
members, and a tribunal of commerce and 
navigation consisting of a president and 35 
members. 

DENOUNCEMENT. In Mexican 
Law. A judicial proceeding for the for¬ 
feiture of land held by an alien. 

Though real property might be acquired 
by an alien in fraud of the law, that is with¬ 
out observing its requirements, lie neverthe¬ 
less retained his right and title to it, liable to 
be deprived of it by the proper proceedings 
of denouncement, which in its substantive 
cliaracteristics was equivalent to the in¬ 
quest of office found, at common lq.w. 28 
Cal. 477 ; 1 id. 63 ; 3 Wheat. 663. 

DENUNCIATION. In Civil Law. 
The act by which an individual informs a 
public officer, whose duty it is to prosecute 
offenders, that a crime has been committed. 
See 1 Bro. Civ. Law 447 ; Ayliffe, Parerg. 
210 ; Pothier, Proc. Cr. sect. 2, § 2. 

DENXTNTTATTO. In Old English 
Law. A public notice or summons. Brac- 
ton 202 b. 

DEODAND. Any personal chattel 
■whatever, animate or inanimate, which is 
the immediate cause of the death of a hu¬ 
man creature. It was forfeited to the king 
to be distributed in alms by his high almo¬ 
ner ‘‘for the appeasing,'* says Coke, “of 
God's wrath." The word come9 from Deo 
da)idum y a thing tliat must be offered to 
God. 


A portion of the agents employed by the 
executive branch of the United States gov¬ 
ernment, to whom a specified class of duties 
is assigned, e g ^department of state department 
of the treasury . department of war ,department of 
justice, post ojflce department, 

DEPARTURE. In Maritime Law. 

A deviation from the course prescribed in 
the policy of insurance. It may be justi¬ 
fiable ; 7 Cra. 100; 1 Paine 247. See 51 Pa. 
143; Deviation. 

In Pleading. The statement of matter 
in a replication, rejoinder, or subsequent 
pleading, as a cause of action or defence, 
which is not pursuant to the previous 
pleading of the same party, and which does 
not support and fortify it; 2 Wms. Saund. 
84 a, n. 1; 2 Wils, 96; Co. Litt. 804 a. It 
is not allowable, as it prevent* rescuing an 
issue ; 49 Ind. Ill ; 13 N. Y. 83,89 ; 2 Wine. 
Saund. a, n. 1 ; Steph. PI. 410 ; 1 M. & S. 
895. It is to be taken advantage of by 
demurrer, general; ft D. & R. 295 ; 14 Johns. 
182 ; McKel. PI. 57 ; 2 Caines 320 ; 16 Mass. 
1 ; or special; 2 Saund. 84; Com, Dig. 
Pleader (F 10) ; 77 Md. 64. 

A departure is cured by a verdict in favor 
of him who makes it, if the matter pleaded 
by way of departure is a sufficient answer in 
substance to what has been before pleaded 
by the opposite party ; that is, if it would 
have been sufficient if pleaded in the first 
instance i 2 Saund. 84 ; 1 Lilly, Abr. 444. 

DEPARTURE IN DESPITE OP 
COURT. This took place where the tenant, 
having once made his appearance in court 
upon demand, failed to reappear when de¬ 
manded ; Co. Litt. 189 a. As the whole 
term is, in contemplation of law, but a 
single day, an appearance on any day, and 
a subsequent failure to reappear at any 
subsequent part of the term, is such a de¬ 
parture ; 8 Co. 62 a ; 1 Rolle, Abr. 583 ; 
Mete. Yelv. 211. 


A Latin phrase which is attributed to Bracton has, 
by mistrauslaiion, given rise to some erroneous 
statements in some of the authors as to what are 
deol^nds- Oninia^uiexi mortem movent , although 
It evjileutly mean* all things which tend to produce 
death, has been rendered move to death,—thus giv¬ 
ing rise to the theory that things in motion only are 
to ue forfeited. A difference, however, according to 
Blackatone, existed as to how much was to be sacri¬ 
ficed. Thus, if a mau should fall from a cartwheel, 
the cart being stationary, and be killed, the wheel 
only would be deodnml : while, if he was run over 
hy the name wheel in motion, not only the wheel but 
tiucartanJ the load became deodand. And this, 
even though it belonged to the dead man. Horses, 
oxsn, carts, boats, mill-wheels, and cauldrons were 
the commonest doc*Lands- The common name for it 
was the " bana," tbe slayer. In the thirteenth cen¬ 
tury the common practice wm that the thing itself 
was delivered to the men of the township where the 
death occurred, and they had to account to the 
king's officers. In very early records the Justices la 
eyre named tbe charitable purpose, to which the 
money was to be applied; 2 Poll, it Haiti. 471. In 1840, 
a railway company in England was amerced £8,000. 
ae a deodand. Deodands were not abolished till 
184C ; Statute 0 A 10 Viet. c. 02. See 1 Bla. Com. »1; 
2 Steph. Com. 661. Originally deodands went to the 
Crown, to be applied to charitable uses ; they were 
often granted to lords of manors. The value was 
fixed, generally very low, by the coroner’s Jury. 
The Law's Lumber Bomn 60. 


No deodand accrues in tbe case of a felo¬ 
nious killing; 1 Q. B. 818; 1 O, ft D, 211, 
481; 9 Dow. 1048. 


DEPART. In Pleading. To forsake 
or abandon the ground assumed in a former 
pleading, and assume a new one. Burrill. 

In Old Eng. Law. To divide or sep¬ 
arate ; to part. Id ; Cowell. 

In Maritime Law. To leave a port; 
to be out of a port. To depart imports 
more than -to sail, or set sail. A warranty 
in a policy, that a vessel shall depart on or 
before a particular day, is a warranty not 
only that she shall sail, but that she shall 
be out of the port on or before that day. 
/'/: 3 M. A 51. 461 ; 3 Kent’s Com 307, note. 
To depart does not mean merely to break 
ground, but fairly to set forward upon the 
voyage. Id , 6 Taunt. 241. 

DEPARTMENT. A portion of a coun¬ 
try. 

In France, the country Is divided into depart¬ 
ments, which are somewhat similar to the counties 
in this country. The United States have beeD di¬ 
vided into military departments, including certain 
portions of the country. 1 Pet. 203. 


DEPENDENCY. A territory distinct 
from the country in which the supreme 
sovereign power resides, but belonging 
rightfully to it, and subject to the laws ana 
regulations which the sovereign may think 
proper to prescribe. 

It differs from a colony, because It Is not settled 
by tbe citizens of the sovereign or mother state ; 
and from possession, because it is held by other title 
than that of mere conquest. For example, Malta 
was considered a dependency of Great Britain in the 
year 1818, 8 Wash. C. C. 288. See Act of Cong. Mch. 
1, 1800, commonly colled the non-importation law. 

DEPENDENT (adj.). Not to be 
performed until a connected thing is done by 
another. Opposed, independent, completely 
obligatory within itself ; as, a dependent, or 
an independent, contract or covenant. 

(n.) A person who is dependent for sup¬ 
port upon another. Anderson ; 50 Wis. 619. 

DEPENDENT OR NEGLECTED 
CHILD. A "dependent or neglected child” 
is one whose condition, due to some act of 
commission or omission on the part of its 
parents or those whose duty it is to exercise 
control over it, is such as make it necessary, 
for the benefit of the child and the good of 
society, to remove it from its surroundings. 
142 Ky. 100, 133 S. W. 1137. 

In an act fo regulate them by juvenile 
courts means: Any child under the age of 
sixteen years who for any reason is destitute, 
homeless or abandoned ; or dependent upon 
the public for support ; or has not the proper 
parental rare, or guardianship; or who 
habitually begs or receives alms ; or who is 
found living in any house of ill fame, or 
within a vicious or ilisrepulable place; or 
whose home, by reason of neglect, cruelty 
or depravity on the port, of its parents, 
guardians or any other persons in whose 
rare it may be, is an unfit place for sueh a 
child ; and any child under eight years who 
is found begging, singing, or playing any 
musical instrument upon the street, or giving 
any public entertainment, or who accom¬ 
panies or is used in aid of any person so 
doing. 60 Okl. Cr. Rep. 498, Sec Delin¬ 
quent Child. 

DEPENDENT PROMISE. One 

which it is not the duty of the promisor to 


perform until some-obligation contained in 
the same agreement has oeen performed by 
the other party. Hamm. Partn. 17, 29, 30, 
109; Harr. Cont. 152. See Contract ; 
Covenant ; Independent Promise. 

DEPENDENT PROMISES. Mutual 
promises are said to be "dependent,” when the 
performance of one promise depends on the 
performance of the other, and. therefore, 
until the prior condition is performed, the 
other party is not liable on his promise : as 
where A. promised B. to keep some buildings 
in repair on condition of their being first 
put into repair by B. R. A L. Diet.; 
Leake Cont. 344 el seq. See Independent 
Promises ; Concurrent Promises. 

DEPONENT. One who gives informa¬ 
tion, on oath or affirmation, respecting some 
facts known to him, before a magistrate ; 
he who makes a deposition. 47 Me. 248. 

DEPORTATION. In Roman Law. 

A perpetual banishment, depriving the 
banisbed of his rights as a citizen : it dif¬ 
fered from relegation (q. v.) and exile (q. v.). 
1 Bro. Civ. Law 125, n.; Inst. 1. 12. 1; Dig. 
48. 22. 14. 1. 

In Modern Law. “ The removal of an 
alien out of the country, simply because 
his presence is deemed inconsistent with 
the public welfare, and without any punish¬ 
ment being imposed or contemplated, either 
under the laws of the country out of which 
he is sent, or under those of the country to 
which he is taken.” 149 U. S. 709. It dif¬ 
fers from transportation ( q. v .), which is 
by way of punishment of one convicted of 
an offence against the laws of the country ; 
and from extradition ( q. v.), which is the 
surrender to another country of one accused 
of an offence against its laws, there’ to be 
tried, and, if found guilty, p unish ed; id. 

The right of a nation to expel or deport 
foreigners who have not been naturalized 
or taken any steps towards becoming citi¬ 
zens of the country, rests upon the same 
grounds, and is as absolute and unqualified 
as the right to prohibit and prevent their 
entrance into the country ; 149 U. S. 608; 
in the same opinion the supreme court says, 
by a divided court, that this right exists 
even though such persons be subjects of a 
friendly power and have acquired a domi¬ 
cile in this country. This case follows 
Vattel, Law of Nations § 230; Ortolan, 
Dipl, de la Mer 297 ; 1 Phill. Int. L. § 
220; Bar. Int. Law (Gillespie’s ed.) 708. 
In England, the only question has been 
whether the power of deportation could 
be exercised b^ the king without the 
consent of parliament. It was formerly 
exercised by the king, but in later times 
by parliament. See 2 Inst. 57 ; 1 Bla. Com. 
200; 6 Law Quart. Rev. 27. A British 
colonial governor has exercised it; 1 Moore, 
P. C. 460. See App. Cas. (1891) 272. 

Congress may exercise the power through 
the executive, or may call in the judiciary 
to ascertain contested facts; 149 U. S. 698. 

DEPOSE. To deprive an individual of 
a public employment or office against his 
will. Wolmus, Inst. § 1063. The term is 
usually applied to the deprivation of all 
authority of a sovereign. 

To give testimony under oath. See Depo¬ 
sition. 

DEPOSIT. A naked bailment of goods 
to be kept for the depositor without reward, 
and to be returned when be shall require it. 
Jones, Bailm. 36, 117; 9 Mass. 470; 40 Vt. 380. 

A bailment of goods to be kept by the 
bailee without reward, and delivered ac¬ 
cording to the objector purpose of the orig¬ 
inal trust. Story, Bailm. § 41; 42 Miss. 544. 

A contract by which one of the contract¬ 
ing parties gives a thing to another to keep, 
who is to do so gratuitously and obliges 
himself to return it when he shall be re¬ 
quested. See 3 L. R. P. C. C. 101. 

An irregular deposit arises where one de¬ 
posits money with another for safekeeping, 
in cases where the latter is to return, not the 
specific money deposited, but an equal sum. 

A gnosi deposit arises where one comes 
lawfully into possession of the goods of an¬ 
other by finding. 
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DEPOT 


A depository is bound to take only ordi¬ 
nary cat? of the deposit, which will of 
course vary with the character of the goods 
to be kept, and other circumstances ; Edw. 
Bailm. 43. See 14 S. & R. 875; 17 Mass. 
479 ; 3 Mas. 133; 2 Ad. & E. 526 ; 1 B. & Aid. 
59. While gross negligence on the part of 
a gratuitous bailee is not fraud, it is in 
effect the same thing; UK) U. 8. 899. He 
has, in general, no right to use the thing de¬ 
posited ; Bao. Abr. Bailment, D; unless in 
oases where permission has been given or 
may from the nature of the case be Implied ; 
Btory, Bailm. §90 ; Jones, Bailm. 80.81. He 
is bound to return the deposit tntmftuufuo, 
and in the same state in whioh he received 
it: if it is lost, or injured, or spoiled, by his 
fraud or gross negligence, he is responsible 
to the extent of the loss or injury ; Jones, 
Bailm. 38, 48, 130; 17 Mass. 479 ; 2 Hawks 
145 ; 1 Dane, Abr. c. 17, art. 1 and 2; 87 Mich. 
209. He is also bound to restore, not only 
the thing deposited, but any increase or 
profits which may have accrued from it; if 
an animal deposited bear young, the lattei 
are to be delivered to the owner; Story, 
Bailm. § 99. 

In the case of irregular deposits, as those 
with a banker, the relation of the banker to 
his customer is that of debtor and creditor, 
and does not partake at all of a fiduciary 
character. It ceases altogether to be the 
money of the depositor, and becomes the 
money of the banker. It is his to do what 
he pleases with it, and there is no trust cre¬ 
ated ; Edw. Bailm. 41. 45; 17 Wend. 94; 
1 Mer. 588 ; 33 N. E. Rep. if Ohio) 1054 ; 138 
Ill. 596; 33 Fla. 429 ; 104 U. 8. 64. See 8? 
N. J. EL 18. The legal remedy is a suit at 
law for debt: the balance cannot be reached 
by a bill in equity; 2 H. L. Cas. 39; except 
in bo me oases of insolvency, when a fund 
can be followed ; 11 Phila. 511. See 1C. C. 
App. 598. The banker is not liable for in¬ 
terest unless expressly contracted for ; and 
the deposit is subject to the statute of lim¬ 
itations ;2H. L Cas. 39; 139 N. Y. 514. 

P ep o d t a in the civil lav ere divisible Into two 
kinds—pccooemry nod voluntary. A necessary de¬ 
posit is such as arises from pressing necessity ; as, 
for Instance, In case of a Are, a shipwreck, or other 
overwhelming calamity; and thence it i s called 
miecratrile depoeitum. iA. Civ. Code 9896. A vol¬ 
untary deposit is such as arises without any such 
calamity, from the mere consent or agreement of 
the parties. Dig. 16. 8. 2. 

This distinction was material tn the civQ law in 
respect to the remedy, for In voluntary deposits the 
action was only in etmplum, In the other in rfupJtm. 
or twofold, whenever the depositary was guilty of 
any default. The common law has made no such 
distinction. Jones, Bailm. 40. 

Deposits are again divided by the civil law into 
simple deposits and sequestrations: the former Is 
when there Is but one party depositor (of whatever 
number compoeed), having a common interest; the 
latter is where there are two or more depositors, 
having each a different and adverse Interest. These 
distinctions do not seem to have become Incorpo¬ 
rated Into the common law. Bee Story, Bailm. { 41. 
gee Ruueevt. 

Where goods, for the recovery of which 
an action nas been brought, are converted 
into money, which is, by consent of all 
parties, placed in the hands of an officer of 
the court, it is at the risk of one party as 
much as the other; 6 Wash. 003. 

Deposit is sometimes used as equivalent 
to or in the sense of earnest (g. v.). when 
made bv way of a forfeiture to bind a bar¬ 
gain. m such case it is forfeited on a breach 
“ even if as a deposit and in part payment 
of the purchase money,” and it cannot 
be recovered back unless circumstances 
make it inequitable to retain it; 58 L. J. 
Ch, 1061 ; 27 Ch. D. 89. See Bailment. 

General Depoatt, Same as irregular 

deposit (9. v.V. 

Special Deposit. A deposit to be 
returned in the identical thing. See Irbeg- 
ulah Deposit : Quasi Deposit ; Special 
Deposit; General uzpoerr. 

DEPOSITARY. A penou entrusted 
with anything by another for safekeeping; 
a trustee: fiduciary ; one to whom goods 
are bailed to be head without recompense. 
Stand Did. 

In the law of bailment, the person with 
whom a thing is deposited by another, to 
be kept for the depositor or bailor, and 
returned upon demand, without a recom¬ 
pense. BurrilL See Baiuee ; Deposit ; 


Depository. 

DEPOSITION. The testimony of a wit¬ 
ness reduced to writing, in due form of law, 
by virtue of a commission or other author¬ 
ity of a competent tribunal, or according to 
the provisions of some statute law, to be 
used on the trial of some question of fact 
in a court of justice. 8 Blatchf. 456 ; 23 
N. J. L. 49. 

Depositions were not formerly admitted 
in common-law courts, and were afterwards 
admitted from necessity, where the oral 
testimony of a witness could not be ob¬ 
tained. But in courts of chancery this is 
generally the only testimony which is taken; 
Ad. Eq. 868. In some of the United States, 
however, both oral testimony and deposi¬ 
tions are used, the same as in courts of 
common law. 

In criminal cases, in the United States, de¬ 
positions cannot be used without the cod- 
sent of the defendant; 3 Greenl. Ev. § 11; 
15 Miss. 475 ; 4 Ga. 335. 

The constitution of the United States pro¬ 
vides tha t in all oriminal prosecutions ‘ ‘ the 
accused shall enjoy the right to be con¬ 
fronted with the witnesses against him.” 
Amend, art. 6. This principle is reoognized 
in the constitutions or statutes of most of 
the states of the Union. 3 Greenl. Ev. §11 ; 
Cooley, Const. Lim. 387. 

In some of the states, provision is made 
for the taking of depositions by the accused. 
Conn. Comp. Stot. art. 6, § 182; 8 Greenl. 
Ev. §11. 

Provision has been made for taking de¬ 
positions to be used in civil cases, by an act 
of congress and by statute in most of the 
states. 

The Rev. Stat. 8 868-876, directs that when. In any 
civil cause depending In any district In any court of 
the U nlted States, the testimony of any person shall 
be necessary who shall live at a greater distance 
from the place of trial than one hundred miles, or 
U bound od a voyage to sea. or Is about to go out of 
the United States, or out of such district, and to a 
greater distance from the place of trial than as 
aforesaid, before the time of trial, or Is ancient, or 
very Infirm, the deposition of such penon may be 
taken, de bene ease, before any Justice or judge of 
any of the courts of the United States, or any com¬ 
missioner of a circuit court, or any clerk of a district 
or circuit court, or before any chancellor, justice, 
or judge of a supreme or superior court, mayor or 
chief magistrate of a dtv, or judge of a county court 
or court of common pleas of any of the United 
Staten, or any notary public, not being of counsel or 
attorney to either of the parties, or Interested in the 
event of the cause ; provided that a notification In 
writing from the party or his attorney, to the ad- 
von party, to be present at the taking of the same, 
and to put interrogatories. If he thins; fit, be first 
nude out and served on the advene party, or his 
attorney, as either may be nearest. And In all cases 
in rem, the person having tbe agency or possession 
of the property at the time of the seizure shall be 
deemed the adverse party until a claim shall have 
been put In ; and whenever, by reason of the absence 
from the district, and want of an attorney of record, 
or other reason, the giving of the notice herein re¬ 
quired shall be impracticable. It shall be lawful to 
take such depositions as there «haJ] be urgent ne¬ 
cessity for taking, upon such notice, as any Judge 
authorised to hold courts In such circuit or district 
shall think reasonable and direct. Any person may 
be compelled to appear and depose, as provided by 
this section. In the same manner as witnesses may 
be compelled to appear and testify In court. And 
every person deposing as aforesaid shall be care¬ 
fully examined and cautioned, and sworn or awii-myt 
to testify to the 1 chole truth , and shall subscribe tbe 
testimony by him or her given, after the same shal l 
be reduoed to writing, which shall be done only by 
the magistrate taking the deposition, or by the de¬ 
ponent In his presence. And the depositions so tak¬ 
en shall be retained by such magistrate until he de¬ 
liver the same with his own band Into the court for 
which they are taken, or shall, together with a cer. 
U ft c a te of the reasons as aforesaid of their being 
t a ken , and of the notice, if any given, to the adverse 
party, be by him the said magistrate sealed up and 
directed to such court, and remain under his seal 
until opened In court. But unless It appears to the 
sa t i sf a ct ion of the court that the witness is then 
dead or gone out of the United States, or to a great¬ 
er di s t a nc e than one hundred miles from the place 
where the court Is sitting, or that, by nranor of age, 
deksea, bodily Infirmity, or impruonmeot, he Is 
unable to travel and appear at court, such deposi¬ 
tion shall not be used m the cause. Provided that 
nothing herein shall be construed to prevent any 
court ol the United States from granting a dedimue 
poteetatem, to take depositions according to com¬ 
mon usage, when It may be necemary to prevent a 
failure or delay of justice,—which power they shall 
severally possess; nor to extend to depositions tak¬ 
en inperpetuam rei memorial*, which, If they relate 
to matters that may be cognisable in any court of 
tbe United States, a circuit court, on application 
thereto, made as a court of equity, may, according 
to tbe usages In chancery, direct to be taken. 

In any cause before a court of the United States, 
it shall be lawful for such court. In its discretion to 
admit in evidence any deposition taken inperpetuam 
rH memoriam, which would be so •Ami—if.1- in A 


court of the state wherein such cause la pending, 
according to the laws thereof. 

The act of January 24, 1827, authorises the clerk 
of any court of the United States within which a 
witness resides, or where he Is fouod, to Issue s 
subpoena to compel the attendance of such witness ; 
and a neglect of the witness to attend may be pun¬ 
ished by the court whose clerk has Uauea the Bab- 
pcena, as for a contempt. And when papers arr 
wanted by the parties litigant, the judge of ins court 
within which they are may Issue a subpoena ducee 
tecum, and enforce obedience by punishment as for 
a contempt. Rev. Stat. ft 966-075; see 99 U. 8. 1 ; 
Desty, Fed. Proc. 

No wltnees shall be required, under the provisions 
of either of the two preceding sections, to attend 
at any plaoe out of the county where ne resides, 
nor more than forty miles from the place of his res 
Idenoe, to give hie deposition, nor snail any witness 
be deemed guilty of contempt for disobeying any 
subpeena directed to him by virtue of either of the 
said sections, unless his fee for going to, returning 
from, and one day's attendance at the place of ex¬ 
amination are paid or tendered to him at the time 
of the service of the subpeena. See Rev. Stat. f 870, 
etc. 

Section 068 Rev. Stat. above quoted, relating to 
depositions de bene tree, applies to equity as well as 
to common-law causes; 86 Fed. Rep. 188. When a 
party Is represented by counsel at the taking of a 
deposition and takes part In the examination, that 
must be regarded as a waiver of irregularities In 
taking It; 158 U- S. 971. 

A clerical mistake in making out a com¬ 
mission which in no way misled the oppo¬ 
site party or affected his rights, is no valid 
ground for the suppression of the deposi¬ 
tion ; 149 U. S. 981. 

The statutes of some states provide that 
courts may issue commissions to take de¬ 
positions ; others, that the parties may take 
them by giving notice of the time and place 
of taking the deposition to the opposite 
party. The privilege of taking them is gen¬ 
erally limited to cases where the witness 
lives out of the state or at a distance from 
the court, or where he is sick, aged, alx>ut 
to leave the state, or where, from some 
other cause, it would be impossible or very 
inconvenient for him to attend in person. 
If the deposition is not taken according to 
the requirements of the statute authorizing 
it, it will, on objection being made by the 
opposite party, be rejected. See, generally, 
Weeks, Depositions. 

In Ecclesiastical Law, Tbe act of de¬ 
priving a clergyman, by a competent tribu¬ 
nal, of his clerical orders, to punish him for 
some offence and to prevent his acting in 
future in his clerical character. Ayliffe, 
Parerg. 206. 

DEPOSfTO. In Spanish Law. A 

real contract by which one person confides 
to the custody of another an object on the 
condition that it shall be returned to him 
whenever he shall require it. 

DEPOSITOR. He who makes a deposit. 

DEPOSITORS* GUARANTY 

FUND. See Guaranty Fund. 

DEPOSITORY. The place where a 
deposit ( q . v.) is placed aud kept. Burrill. 
See Depositary. 

DEPOSITUM. A species of bailment. 
See Deposit. 

DEPOT. A warehouse for the storage, 
transfer, and sometimes for the sale of 
goods. Stand. Diet. 

A building which is used for the accom¬ 
modation and protection of railway passen¬ 
gers or freight. 103 Ky. 134. Frequently 
used synonymously with railway Btation. 
33 S. W. 939. May include surrounding 
ground. Anderson : 21 Wis. 79. 

The terms "depot” and ‘‘railway station’ 
are frequently used synonymously. 33 S. W 
939. 

A place where military Stores or supplies 
are Kept. 19 Wall. 284. A recruiting 
station, barracks. A place out of reach of 
fire where troops are gathered for an attack 
on the enemy’s outworks. Stand. Diet. 

In England, that part of a battalion which 
remains at headquarters while the rest are 
on foreign service, more commonly called 
the home battalion. 

In Japan, a department for instruction 
and training of reserves. Stand. Diet. 

DEPOT. In French law, the de- 

positum (g. v.) of the Roman and the 
deposit .of the English law. It is of two 
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kinds, either the depot, simply ho called, 
which may be either voluntary or necessary, 
or the sfqueslre (q. i> ), which is a deposit 
made pending litigation regarding it, made 
either under an agreement of the parties, 
or by direction of the court or judge R. 4 
L. Diet.; Brown. See Sequestration ; 
Sequestrator ; Sequester ; Sequestre ; 
Sequestratio ; Deposit. 

DEPREDATION. In French Law. 

The pillage which is made of the goods of 
a decedent. 

DEPRIVATION. In Ecclesiastical 
Law. A censure by which a clergyman is 
deprived of his parsoitage, vicarage, or other 
ecclesiastical promotion or dignity. See 
Ayliffe, Parerg. 200. 1 Bla. Com. 393. See 
Degradation. 

DEPRIVE. Referring to property 
taken under the power of eminent domain, 
it means the same as “ take ’ 21 Pa. 167, 

The constitution contains no definition of 
this word “ deprive ” as used in the Four¬ 
teenth Amendment. To determine its 
signification, therefore, it is necessary to 
ascertain the effect which usage has given 
it, when employed in the same or a like con¬ 
nection ; 94 U. S. 123. See Due Process 
of Law ; Eminent Domain ; Privileges 
and Immunities. 

DEPUTY. One authorized by an officer 
to exercise the office or i ight which the offi¬ 
cer possesses, for and in place of tlie latter. 

In general, ministerial officers can ap¬ 
point deputies, Comyns, Dig. Officer (D 1). 
unless the office is to be exercised by the 
ministerial officer in person; and when 
the office partakes of a judicial and minis¬ 
terial character, although a deputy may 
be made for the performance of ministerial 
acts, one cannot l>e made for the perform¬ 
ance of a judicial act; a sheriff cannot, 
therefore, make a deputy to hold an in¬ 
quisition, under a writ of inquiry’, though 
he may appoint a deputy to serve a writ. 
Sometimes, however, a general deputy or 
under-sheriff is appointed, who possesses, 
by virtue of his appointment, authority to 
execute all the ordinary duties of sheriff, 
and may even appoint, in the name of the 
sheriff, a special deputy; 12 N. J. L. 159; 
2 Johns. C3. 

In general, a deputy has power to do 
every act which his principal might do; 
but a deputy cannot make a deputy. See 
9 la. 87 ; 9 Mo. 183; 20 Wall. 111. 

A deputy should always act in the name 
of his principal. The principal is liable for 
the deputy’s acts performed by him as such, 
and for the -neglect of the deputy ; 3 Dane, 
Abr. c. 78, a. 2 ; and the deputy is liable 
himself to the person injured for his own 
tortious acts ; Dane, Abr. Index ; Com. Dig. 
Officer (D), Viscount (B). See 7 Viner, Abr. 
556 ; L. R. 8 Q, B, Div. 741: 8 Jones, L. 62. 

See Foreign Minister. 

DEPUTY KEEPER OF THE 
RECORDS. See Record Office. 

DERAIGN. The literal meaning of 
the word seems to be, to disorder or displace! 
as deraignment out of religion ; stat. 31, 
Hen. VIJI. c. 6. But it is generally used in 
the common law for to prove, as. to deraign 
the warranty ; Glanv.^ib. 2, c. 6. 

DERELICT. Abandoned ; deserted ; 
oast away. 

Land left uncovered by the receding of 
water from its former bed. 2 Robe, Abr. 
170 ; 2 Bla. Com. 262 ; 1 Crabb, R. P. 109. 

When so left by degrees, the derelict land belong! 
,to the owner of the soil adjoining; but when tne 
sea retiree suddenly. It belongs to the government; 
2 Bla. Com. 2ft) ; 1 Bro. Civ. Law 230 ; 1 Sumn. 328, 
400 ; 1 Q&LL 133 ; Bee 62, 178, 200; Ware 832. 

Personal property abandoned or thrown 
away by the owner in such manner as to 
indicate that he intends to make no fur¬ 
ther claim thereto. 2 Bla. Com. 9; 2 Reeve, 
Hist Eng. Law 9; 1 C. B. 112; Broom, Max. 
261 ; 1 Ohio 81; 2 Schoul. Per. Prop. 8; 12 
Ga. 478. Dereliction or renunciation prop¬ 
erly requires both the intention to abandon 
and external action. Thus the casting over¬ 
board of articles in a tempest to lighten the 


sliip is not dereliction, as there is no inten¬ 
tion of abandoning the property in the case 
of salvage. Nor does the mere intention of 
abandonment constitute dereliction of prop¬ 
erty without a throwing away or removal, 
or some other external acts; 74 Me. 455. 

It applies as well to property abandoned 
at sea as on land ; 1 Mas. 373; 1 Sumn. 207, 
H30 ; 2 Kent 357. A vessel which is aban¬ 
doned and deserted by her crew withoutany 
purpose on their part of retqrning to the 
ship, or any hope of saving or recovering it 
by their own exertions, is derelict; 2 Pars. 
Mar. Law 615; 20 E. L. & Eq. 607 ; 2 Cra. 
240 ; Ole. 77 ; Newson, Salvage ; 1 Newb. 
329. 421 ; 8 WareG5; 14 Wall. 836; Bee 260. 

The title of the owner to property lying 
at tire bottom of the sea is not divested, 
however long it may remain there ; 38 Fed. 
Rep. 503 ; “because as goods lying at the 
bottom, they always await their owner ; ” 
id .; after another lias taken them,the owner 
must follow them within a year and a day; 
id.; 5 Co. 105; 1 D, & Ad. 141, where the 
law is fully discussed; 3 Black Book, Adm. 
439. 

A vessel at least six miles from shore sub¬ 
merged from midship to bow, her running 
rigging overboard and snarled fast, her boat 
one, her cabin, etc., full of water, a distress 
ag i^t, and deserted by her crew, who had 
left no sign of an intention to return and 
were not visible, is prima facie derelict, 
though she was anchored and her master 
was intending to return to6ave her and had 
telegraphed for a wrecking vessel; 87 Fed. 
Rep. 2G8. 

However long goods thrown overboard 
may have been on the ocean, they do not 
become derelict by time, but will be re¬ 
stored on the payment of salvage, unless 
there was a voluntary intention to abandon 
them ; Bee 82. See Salvage: Quasi-Dere 
lict. J 

DERELICTION. The gaining of land 
from the water, in consequence of the sea 
shrinking back below the usual water mark ; 
the opposite of alluvion. 

DERIVATIVE. Coming from anoth¬ 
er ; taken from something preceding; sec¬ 
ondary ; as, derivative title, which is that 
acquired from another person. 

There Is considerable difference between an orig¬ 
inal and a derivative title. When the acquisition Is 
original, the right thus acquired to the thing be¬ 
comes property, which must be unqualified and un¬ 
limited. and, since no one but the occupant has any 
right to the thing, he must have the wnote right of 
disposing of It. But with regard to derivative ac¬ 
quisition it may be otherwise ; for the person from 
whom the thing Is acquired may not have an unlim¬ 
ited right to it, or he may convey or transfer it with 
certain reservation of right. Derivative title must 
always be by contract. 

Derivative conveyances are those which 
presuppose some precedent conveyance, 
and serve only to enlarge, confirm, alter, 
restrain, restore, or transfer the interest 
granted by such original conveyance. 8 
Bla. Com. .324. 

DEROGATION. The partial abroga¬ 
tion of a law. To derogate from a law is 
to enact something which impairs its utili¬ 
ty and force ; to abrogate a law is to abolish 
it entirely. 

DEROGATORY CLAUSE. A sen¬ 
tence or secret character inserted by the 
testator of a will, of which he reserves the 
knowledge to himself, with a condition that 
no will he may make thereafter should be 
valid, unless this clause be inserted word for 
word. This is done as a precaution to guard 
against later wills being extorted by violence, 
or otherwise improperly obtained. Wharton. 

DESAFUERO. In Spanish Law. An 

irregular action committed with violanoe 
against law, custom, or reason. 

DESCEND. To pass by succession ; as 
when the estate vests by operation of law 
in the heirs immediately upon the death of 
the ancestor. 128 Mssb. 40. See Descent 
and Distribution; Descent or Dignities ; 
Descent or Crown Lands ; Devolve ; 
Devolution. 

DESCENDANTS. Those who have is¬ 


sued from an individual, including his chil¬ 
dren, grandchildren, and their children to 
the remotest degree. Ambl. 327 ; 2 Bro. 
Ch. 80, 280 ; 1 Roper, Leg. 115. 

The descendants from what is called the 
direct descending line. The term is opposed 
to that of ascendants. 

There la a difference between the number of as¬ 
cendants and descendants which * man may have ; 
everyone has the same order of ascendants, though 
they may not be exactly alike as to numbers, be¬ 
cause some may be descended from a common an¬ 
cestor. In the line of descendants they fork differ¬ 
ently according to the number of children, and con¬ 
tinue longer or shorter as generations continue or 
cease to exist. Many families become extinct, while 
others continue: the line of descendants la there¬ 
fore, diversified in each family. 

DESCENT CAST. The sfime as 
what the older writers called u 'descent 
which tolls entry.” Where a person who 
had acquired land by disseisin, abatement or 
intrusion, died seized of the land, the 
descent of it to his heir took away or 
■‘tolled” the real owner’s right of entry, so 
that he could only recover the land by an 
action. R. 4 L. Diet., quoting Liu § 385 
el seq. and Co. Litt. 237b. The doctrine of 
descent cast was abolished in the reign of 
William IV. R. 4 L. Diet. 

Originally meant merely “the happening 
of any descent,” because the law casts the 
land upon the heir. Id , quoting Litt. & 385 
and Watk Deso. 33. 

DESCENT OF CROWN LANDS. 
Ill English law, the hereditary succession 
of the demesne lands of the crown. ‘'All the 
lands whereof the King is seized t« jure 
coronae, shall, secundum Jus coronae. attend 
upon and follow the Crown; so that to 
whomsoever the Crown descends those 
lands and possessions descend also. Cun¬ 
ningham. See Demebne ; Demesne Lands 
of the Crown. 

DESCENT OF DIGNITIES. In 
English law, the hereditary succession of 
titles. “A dignity differs from common in¬ 
heritances, and goes not according to the 
rules of the common law” ; for it may 
descend ‘‘to the half blood, and there is no 
copartnership in it, but the eldest takes the 
whole.” Cunningham, quoting Co. Litt 
27.” The dignity of peerage is personal, 
annexed to the blood, and so inseparable 
that it cannot be transferred to any person, 
or surrendered even to the Crown ; it can 
move neither forward nor backward, but 
only downward to posterity ; and nothing 
but corruption of blood, as if the ancestor 
be attainted of treason or felony, can liinder 
the descent to the right heir.” Cunningham, 
quoting Lex Constitionis, 85. 

DESCENT AND DISTRIBUTION. 

The division among those legally entitled 
thereto of the real and personal property of 
intestates, the term descent being applied 
to the former and distribution to tne latter. 
Descent is the devolution of real property to 
the heir or heirs of one who dies intestate ; 
the transmission by succession or inherit- 
once. 

Title by descent is the title by which one 
person, upon the death of another, acquires 
the real estate of the latter as his heir at law. 

2 Bla. Com. 201: Com. Dig. Descent. 

It was one of the principles of the feudal 
system that on the death of the tenant in 
fee the land should descend, and not ascend. 
Hence the title by inheritance is in all cases 
called descent, although by statute law the 
title is sometimes made to ascend. 

The English doctrine of primogeniture, by 
which by the common law the eldest son and 
hin issue take the whole real estate, has been 
universally abolished in this country. So, 
with few exceptions, has been the distinc¬ 
tion between male and female heirs. 

The rules of descent are applicable only 
to real estates of inheritance. Estates for. 
the life of the deceased, of course, termi¬ 
nate on his death ; estates for the life of 
another are governed by peculiar rules. 

Distribution is the division by order of 
the court or legal representative having 
authority, among those entitled thereto, of 
the residue of the personal estate of an intes¬ 
tate, after payment of the debts and charges. 


295 


DESPACHBUB8 


The lerm is sometimes 


used to denote the 


DESERTER. 


See Voreign Troops. 


division of a residue of both real and per¬ 
sonal estate, and also the division of an estate 
According to the terms of a will* but neither 
use is accurate, the term being technically 
applied only to personal eetate. 

The title to real estate vests in the heirs 
by the death of the owner ; the legal title to 
personal estate, by such death, vesta in the 
executor or administrator, and is trans¬ 
ferred to the persona beneficially interested, 
by the distribution ; 4 Conn. 347. 

Terms of years. And other estates less than 
freehold, are regarded as personal estate, 
and, on the death of the owner, vest in his 
executor or administrator. 

The rules of descent and distribution are 
prescribed by the statute laws of the 
several states; and, although they corre¬ 
spond in some respects, it is doubtful 
whether in any two they are precisely alike. 

Property in real estate and its transmission by 
descent as by alienation or devise is governed bv the 
lex net $ita (q. r ). but the law of the domicil of the 
iooedent governs In the distribution of his personal 
estate, unless otherwise provided by statute. See 
Dokicxl : Conflict or Laws. 


DBSCBXPTIO PERSON JE. Descijp 
tion of the person. In wills, it frequently 
happens that the word heir is used as a de- 
scriptio peraoruz: it is then a sufficient 
designation of the person. In criminal 
cases, a mere descriptio persona or addi¬ 
tion, if false, can be taken advantage of 
only by plea in abatement; 1 Mete. 151. A. 
legacy “to the eldest son” of A would be 
a designation of the person. See 1 Roper, 
Leg. c. 2. 

The description contained in a contract 
of the persona who are parties thereto. 

In all contracts under seal there must be 
some designatio persona . In general, the 
names of the parties appear in the body of 
the deed, “ between A B, of, etc., of the one 

e rt, and C D, of, etc., of the other part,” 
mg the common formula. But there is a 
sufficient designation and description of the 
party to be charged if his name is written 
at the foot of the instrument; 1 Ld. Raym. 
2 ; 1 Salk. 214 ; 2 B. & P. 339. 

When a person is described in the body 
of the instrument by the name of James, 
and he signs the name of John, on being 
sued by the latter name he cannot deny it; 
3 Taunt. 505; Cro. Eliz. 897, n. (a). See 
11 Ad. <fc E. 594; 8 P. & D. 271. 

DESCRIPTION. An account of the 
accidents and qualities of a thing. Ayliffe. 
Pand. 60. 

A written account of the state and condi¬ 
tion of personal property, titles, papers, and 
the like. It is a kin d of inventory, but is 
more particular in ascertaining the exact 
condition of the property, and is without 
any appraisement of it. 

In Pleading. One of the rules which 
regulate the law of variance is that alle¬ 
gations of matter of essential description 
should be proved as laid. It is impossible 
to explain with precision the m in ing 0 f 
these words ; ana the only practical mode 
of understanding the extent of the rule is 
to examine some of the leading dec isi ons 
on the subject, and then to apply the reason¬ 
ing or ruling contained therein to other 
analogous cases. With respect to criminal 
law, it is clearly established that the name 
or nature of the property stolen or damaged 
is matter of essential description. Thus, 
for example, if the charge is one of firing 
a stack of hay, and it turns out to have 
been a stack of wheat, or if a man is ac¬ 
cused of stealing a drake, and it is proved 
to have been a goose, or even a duck, the 
variance is fatal. 1 TayL Ev. § 233; Steph. 
Cr. Proc. 177. 

The strict rule of pleading which for¬ 
merly required exact accuracy in the de¬ 
scription ofpremisee sought to be recovered, 
has, in modern practice, been relaxed, ^nd 
a description of the property held 

to be good. The provisions of state statutes 
as to the description, of the premises by 
metes and bounds, have been held to be 
only directory, and a description by name 
where the property is well known is often 
■efficient; 127 U. S. 480. 


DESERTION. In Criminal Daw. 
An offence which consists in the abandon¬ 
ment of the publio service, in the army or 
navy, without leave. 

An absence without leave, with the in¬ 
tention of returning, will not amount to 
desertion; 115 Maas. 33d; 2 Sumn. 873; 8 
Story 108. 

The articlesof war, U. S. Rev. Stat. § 1842, 
provide as follows: 

Every soldier who deserts the service of the 
United States shall be liable to serve for euch period 
u shall, with the time he may have served previous 
to his desertion, amount to the full term of bis en¬ 
listment : and such soldier shall be tried by a court- 
martial and punished, although the term of his 
enlistment may have elapsed previous to his being 
apprehended and tried. Art. 48. 

By the articles of war it Is enacted that any officer 
or soldier who, having received pay, or having been 
duly enlisted In the service of the United States, 
deserts the same, shall in time of war suffer death, 
or such other punishment as a court-martial may 
direct; and In time of peace, any punishment, ex¬ 
cepting death, which a court-martial may direct. 
Art. 

By the articles for the government of the navy, 
art. 4, it is enacted that the punishment of death, or 
such punishment as a court-martial may adjudge, 
may d* Indicted on any person In the naval service 
who tn time of war deserts or entices others to de¬ 
sert ; and by art. 8, such punishment as a court- 
martial may adjudge, may be Indicted on any per¬ 
son In the navy, who in time of peace deserts or 
entices others to desert. 


The act by which a man abandons his 
wife and children, or either of them. 

Wilful desertion, as the term is applied 
in actions for divorce, is the voluntary sepa¬ 
ration of one of the married parties from the 
other, or the voluntary refusal to renew a 
suspended cohabitation, without justifica¬ 
tion either in the consent or wrongful con¬ 
duct of the other. 17 Or. 542. 


On proof of desertion, the courts possess 
the power under statute, in many states, to 
compel support of the wife. And a contin¬ 
ued desertion by either husband or wife, 
after a certain lapse of time, entitles the 
party deserted to a divorce, in most states. 

THere must, however, be an actual and 
intentional withdrawal from matrimonial 
cohabitation for a statutory period, against 
the consent of the abandoned party and 
without justification; Tiffany, Dom. Rel. 
181; and an intention to desert in the mind 
of the offender; 43 Conn. 313; 30 Gratt. 
307; 89 Pa. 173 ; Bish. Mar. Div. & Sep. 
1037-1734 ; 5 Q. B. D. 81 ; 69 Law T. 617; 
160 Mass. 258 ; where parties continue to 
live together as husband and wife and other 
marital duties are observed, a refusal to 
occupy the same bed does not by itself 
constitute desertion ; 39 Minn. 258. 

Desertion is established by proof of a re¬ 
fusal to commence cohabitation ; 57 la. 870; 
Wright 223; a refusal to renew cohabitation, 
on request of the other party ; 29 Ala. 719 ; 
31 Me. 842 ; 45 N. J. Eq. 498 ; 180 N. Y. 192; 
89 Pa. 173 ; causing a separation, by driving 
the other away, or by cruel conduct which 
has that effect; 14 Ct. of Sees. Cas. (4th 
series) 443; 87 Ala. 393; 125 Ill. 510; 4 Bush 
082; 33 Md. 328 ; 99’Mass. 493 ; 54 Mich. 492; 
41 N. J. Eq. 202 ; 46 N. J. Eq. 490 ; a refusal 
bv the wife to follow the husband when he 
changes his residence ; 14 Cal. 654 ; 87 Ill. 
250 ; 29 N. J. Eq. 96; 163 Pa. 649. But a 
separation by mutual consent is not deser¬ 
tion ; 8 L. R. P. & D. 129 ; 7 Prob. Div. 17 ; 
50 Mich. 49 ; 48 N. J. Eq. 549 ; Wright 281; 
49 Pa. 249 ; 86 Va. 708 ; 53 Wis. 153; neither 
is non-cohabitation ; 18 Ala. 145 ; 44 M nm 
257 : Wright 460 ; 21 W. V B . 445 ; nor a re¬ 
fusal by the husband to follow the wife to 
a new residence; for it is her duty to follow 
him; 17 N. H. 251. Bee DOMCIL. 


Mere non-support is not always desertion 
83 N. J. Eq. 7 ; 1 Hun 444 ; hut if the hu 
band have the means to support his wifi 
and does not do so, this is a wilnil desertion 
58 N. H. 266; but see 135 Pa. 459. 

It is not yet settled whether the refusal < 
sexual intercourse is desertion. The tru 
rule seems to be that it is, in the absent 
of specifio statutory provisions qualify in 
the meaning of the term; 87 Ga. 471; 1 
Oreg. 542; 1 Bish. Mar. <fc Div. 6 187C 
contra, 28 Atl. Rep. (N. J.) 467. See 188 II 
436 ; 97 Mass. 827 ; 113 Maas. 306 ; 89 Mi™ 
258 ; 83 Wis. 658. 


Involuntary absence, on account of sick¬ 
ness or business, if not prolonged beyond 
such a time as is reasonable or necessary, 
will not constitute desertion; 1 P. & M. 
641; 1 Swab. & T. 88; 3 id. 547; 42 111. 
Anp. 504 ; 131 Pa. 052. Seel) L. R. A. 696, n.; 
Tiffany; Schouler, Dom. Rel.; Divorce. 

DESERTION OF A SEAMAN. The 

abandonment, by a sailor, of a ship or ves¬ 
sel, in which he bad engaged to perform a 
voyage, before the expiration of his time, 
and without leave. 

Where a seaman signs articles for a voy¬ 
age, agreeing to go to the port where the 
vessel is lying to join her, and fails to do so, 
he is a deserter ; 53 Fed. Hep. 551. 

Desertion without just cause renders the 
sailor liable on his shipping articles for 
damages, and, will, besides, work a for¬ 
feiture of his wages previously earned ; 3 
Kent 155. It has been decided in Englond 
that leaving the ship before the completion 
of the voyage is not desertion, in case.— 
first , of the seaman’s entering the public 
service, either voluntarily or by impress¬ 
ment ; and, second, when he is compelled 
to leave it by the inhuman treatment of the 
captain ; 2 Esp. 269 ; 1 Bell, Com. 514 ; 2 C. 
Rob. 232. And see 1 Sumn. 878; 2 Pet. 
Adm. 393; 3 Story 109. 

To justify the forfeiture of a seaman's 
wages for absence for more than forty-eight 
hours, under the provisions of the act of 
congress of July 20, 1790, an entry in the 
log-book of the fact of his absence, made 
by the officer in charge of it on the day on 
which he absented himself, and giving the 
name of the absent seaman as ament with¬ 
out permission, is indispensable; 2 Pars. 
Sh. & Adm. 101; 1 Wash. C. C. 48; Gilp. 
212, 296. ‘ 

Receiving a marine again on board, and 
his return to duty with the assent of the 
master, is a waiver of the forfeiture of 
wages previously incurred ; 1 Pet. Adm. 160. 

DESERVING, Worthy or meritori¬ 
ous, without regard to condition or cir¬ 
cumstances. In no sense of the word is it 
limited to persons in need of assistance, 
or objects which come within the class of 
charitable uses. 130 Mass. 211. 

DESIGN. As a term of art, “the giv¬ 
ing of a visible form to the conceptions of 
the mind, or in other words to the inven¬ 
tion.” 4 Wash. C. C. 48. See Copyright ; 
Patents. Plan, scheme, or intention car¬ 
ried into effect. 1 Sumn. 434. A project, 
an idea. 3 H. & N. 801. 

As used in an indictment, see 2 Mass. 128. 

DESIGNATE. 

The word "designate” used in a statute, 
regulating primary elections, and providing 
that do petitioner shall be counted uifiess 
his residence and post office address be 
“designated," means, to mark out and make 
knowm ; to point out; to name: to show. 
138 Ky. 267, 127 8. W. 991. See Appoint. 

DESIGNATIO PERSONA SeeDs- 
screptio Persona. 

DESIGNATION. The expression used 
by a testator to denote a person or thing, in¬ 
stead of the name itself. 

A bequest of the farm which the testator 
bought of a person named, or of a picture 
which he owns, painted by a certain artist, 
would be a designation of the thing. 

DESIRE. The word desire, in a will, 
raises a trust, where the objects of that 
desire are specified ; 1 Cai. 84. See Want. 

DE8LINDE. In Spanish Law. The 

act of determining and indicating the 
boundaries of an estate, county, or pro¬ 
vince. 

In Spanish 

Law. Persons without memory. *White, 
New Recop. lib. X, tit. 3, c. 1, % 4. 

DESPAOHJBXTR8. The hmba given, 
in some countries, to persons appointed to 
settle cases of average. Ord. Hamb. t. 31, 
art. 10. 
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DESPATCHES. Official communica¬ 
tions of official persons on the affairs of 
government. 

In general, the bearer of despatches is 
entitled to all the facilities that can be 
given him, in his own country, or in a 
neutral state; but a neutral cannot, in 
general, be the bearer of despatches of one 
of the belligerent parties; 0 C. Rob. 465. 
See 2 Dods. 54 : 1 Edw. 274. 

DESPERATE. Of which there is no 
hope. 

This term is used frequently in making 
an inventory of a decedent’s effects, when a 
debt is considered so bad that there is no 
hope of recovering it. It is then called a 
desperate debt, and, if it be so returned, 
it will be prim a facie considered as desper¬ 
ate. See Toll. Ex. 248 ; 2 Wins. Ex. 644 ; 1 
Chitt. Pr. 580; 11 Wend. 365. 

DESPITUS. A contemptible person, 
Fleta, 1. 4, c. 5, § 4. 

DESPOIL. This word involves in its 
signification, violence or clandestine means, 
by which one is deprived of that which he 
possesses. 1 Cal. 2o8. 

DESPOT. This word, in its original 
and most simple acceptation, signifies mas¬ 
ter and supreme lord; it is synonymous 
with monarch ; but taken in bad part, as 
it is usually employed, it signifies a tyrant. 

DESPOTISM. That abuse of govern¬ 
ment where the sovereign power is not di¬ 
vided, but united in the hands of a single 
man, whatever may be his official title. It 
is not, properly, a form of government. 
Toullier, Dr. Civ. Fr. tit. prel. n. 32 ; Ruth- 
erf. Inst. b. 1, c. 20, § 1. 

DE8RENABLE. Unreasonable. Brit¬ 
ton, c. 121. 

DEST1N ATION. The intended applica¬ 
tion of a thing. 

For example, when a testator gives to a 
h<?epital a sum of money to be applied in 
erecting buildings, he is said to give a des¬ 
tination to the legacy. Mill-stones taken 
out of a mill to be picked, and to be re¬ 
turned. have a destination, and are con¬ 
sidered real estate, although detached from 
the freehold. Heirlooms, although per¬ 
sonal chattels, are, by their destination, 
considered real estate ; and money agreed 
or directed to be laid out in land is treated 
as real property ; 8 Wheat. 577; 2 Bell, 
Com. 2 ; Erakine, Inst. 2. 2. 14 ; Fonbl. Eq. 
b. 1, c. 6, § 9. See Easement ; Fixtures. 

In Common Law. The port at which 
a ship is to end her voyage is called her 
port of destination. Pardessus, n. 600. 

The phrases “port of destination” and 
‘‘port of discharge” are not equivalent; 5 
Mass. 404. See 66 Me. 65. 

DESTROY. In the act of congress pun¬ 
ishing with death any one destroying ves¬ 
sels, it means to unfit the vessel for service, 
beyond the hopes of recovery, by ordinary 
means. 1 Wash. C. C. 368 ; 4 Dali. 412. 

A will burned, cancelled, or torn, anima 
revocandi is destroyed; 2 Nottdfc McC. 272. 
The scratching out of the signature with 
a knife, in England, has been held to be tear¬ 
ing or otherwise destroying a will in the 
sense of the statute; 56 L. J.R. Pr. & D. 96. 
DEBTXETUDE. Disuse. 

DETACHIARE. To seize or take into 
custody another’s goods or person. Burrill. 
See Attachiare. 

DETAIL. In Military Law. One who 
belongs to the army-, but is only detached, 
or set apart, for the time to some particular 
duty or service, and who is liable at any 
time, to be recalled to his place in the ranks. 
89 Ala. 879. 

DETAIN- “Detain” means to stop ; 
to delay; to restrain from proceeding. 55 
W. W. 687. 


-Detention. The sot of 

keeping a person against his will, or at 


withholding the possession of goods or 
other personal or real property from the 
owner. 

Detainer and detention are very nearly eynony- 
mous. If there be soy distinction* It Is perhaps 
that detention applies rather to the act considered 
as a fact, detainer to the act considered as some¬ 
thing done by some person. Detainer is more fre¬ 
quent ly used with reference to real estate than in 
application to personal property. 

All illegal detainers of the person amount 
to false imprisonment, anti may be reme¬ 
died by habeas corpus . Hurd, Hab'. Corp. 
209. 

A detainer or detention of goods is either 
lawful or unlawful; when lawful, the party 
having possession of them cannot be de¬ 
prived of it. •• It i9 legal when the party has 
a right to the property, and has come lawful¬ 
ly into possession. It is illegal when the 
taking was unlawful, as in the case of forci¬ 
ble entry and detainer, although the party 
may have a right of possession ; but in some 
cases the detention may be lawful, although 
the taking may have been unlawful; 8 Pa. 
20. So also the detention may be unlaw¬ 
ful although the original taking was law¬ 
ful: as when goods were distrained for 
rent, and the rent was afterwards paid ; or 
when they were pledged, and the money 
borrowed and interest was afterwards paid ; 
or, as in another case, if one borrow a horse, 
to ride from A to B, and afterwards detain 
him from the owner, after demand, such de¬ 
tention i9 unlawful, and the owner may 
either retake his property, or have an ac¬ 
tion of replevin or detinue; 1 Cliit. Pr. 135. 
In these and many other like cases the owner 
should make a demand, and, if the pos¬ 
sessor refuses to restore them, trover, de¬ 
tinue, or replevin will lie, at the option of 
the plaintiff. In some cases the detention 
becomes criminal although the taking was 
Lawful, as in embezzlement. 

There may also be a detainer of land; 
and this is either lawful and peaceable, or 
unlawful and forcible. The detainer is 
lawful where the entry has been lawful 
and the estate is held by virtue of some 
right. It is unlawful and forcible where 
the entry has been unlawful and with 
force, and it is retained by force against 
right; or even where the entry has been 
peaceable and lawful, if the detainer be 
by force and against right; as, if a ten¬ 
ant at will should detain with force after 
the will has determined, he will be guilty 
of a forcible detainer ; 2 Chitt. Pr. 238; 
Com. Dig. Detainer , B 2; 8 Cow. 210; 1 
Hall 240; 4 Johns. 198; 4 Bibb 501. Bee 
45 Ala. 421; 54 Mo. 487 ; 83 Ill. 473. A forc¬ 
ible detainer is a distinct offence from a 
forcible entry; 8 Cow. 216. See Forcible 
Entry and Detainer. 

In Practice. A writ or instrument, 
issued or made by a competent officer, au¬ 
thorizing the keeper of a prison to keep in 
his custody a person therein named. A de¬ 
tainer may be lodged against one within 
the walls of a prison, on what account so¬ 
ever ho is there; Com. Dig. Process^ E (3 
B). This writ was superseded by 1 & 2 
Viet. o. 110, §$ 1, 2. 

DETAINING. See Unlawfully De¬ 
taining. 

DETECTIVE. One whose business it 
is to watch, and furnish information con¬ 
cerning, alleged wrongdoers by adroitly 
investigating their haunts and habits. In 
England they are usually police officers in 
plain clothes, and are the successors of the 
Bow Street runners. In this country there 
are usually detectives in the police depart¬ 
ment of the large cities, but the term is 
applied more particularly to the persons en¬ 
gaged in the detection of crime and the 
prosecution of suoh investigations as in Eng¬ 
land are made through the private inquiry 
offices. The latter correspond to the private 
detective agencies in the United States. 

One who joins a conspiracy for the pur¬ 
pose of robbery, in order to expose it, and 
honestly carries out the plan, is not an ac¬ 
cessory before the fact, though he encour¬ 
ages the others to the commission of the 
crime, with the intent that they shall be 
punished; 157 Pa. 13. See 84 Pa. 187; , 
TayL Ev. g 971 ,* Whart. Cr. Ev. g 440. I 


May belong to a private agency, or to the 
police department. Private detectives are 
required in some states to be licensed. 9 
A. & E. Ency. L., 2nd ed., 410. See 
Shadow. 

DETENTION. The act of retaining 
and preventing the removal of a person or 
property. 

The detention may be occasioned by acci¬ 
dents, as the detention of a ship by calms, 
or by ice; or it may be hostile, as the deten¬ 
tion of persons or ships in a foreign country 
by order of the government. In general, 
the detention of a ship does not change the 
nature of the contract; and therefore sail¬ 
ors will be entitled to their wages during 
the time of the detention ; 1 Bell, Com., 5th 
ed. 517 ; Mackeldey, Civ. Law § 210 ; 2 Para. 
Sh. & Adra. 63. See Detainer. 

DETERMINABLE. Liable to come 
to an end by the happening of a contin¬ 
gency : as, a determinable fee. 

DETERMINABLE FEE (also called a 
qualified or base fee). One which has a quali¬ 
fication subjoined to it, and which must be 
determined whenever the qualification an¬ 
nexed to it is at an end. A limitation to a 
man and his heirs on the part of his father 
affords an example of this species of estate; 
Littleton g 254 ; Co. Litt. 27 a, 220 ; 1 Brest. 
Est. 449; 2 Bla. Com. 109; Cruise, Dig. tit. 
1, § 82. See 1 Washb. R. P. 62 ; 35 Wu. 36. 

DETERMINATE. That which is as¬ 
certained ; what is particularly designated : 
as, if I sell-you my horse Napoleon, the ar¬ 
ticle sold is here determined. This is very 
different from a contract by which I sell 
you a horse, without a particular designa¬ 
tion of any horse. 

DETERMINATION. The decision of 
a court of justice. See Decree ; Judgment. 

The end, the conclusion, of a right or au¬ 
thority ; as, the determination of a lease, 
Com. Dig. Estates by Grant (G 10, 11, 12). 
The phrase “ determination of will ” is used 
of the putting an end to an estate at will. 

2 Bla. Com. 146. 

The determination of an authority is the 
end of the authority given ; the end of the 
return-day of a writ determines the author¬ 
ity of the sheriff ; the death of the principal 
determines the authority of a mere attorney. 
Bee Final Disposition. 

DETERMINE, To come to an end. 
To bring to an end. 2 Bla. Com. 121; 1 
Washb. R. P. 380. 

See Become Void. 

DETERMINED AND BECOJtl 
VOID. Distinguished. The latter differs 
from the former only as a species differs 
from its genus, and must therefore he in¬ 
cluded in it: for to say that a thing “has 
become void ” necessarily implies that it 
has in effect Deen terminated or brought to 
an end ; but the expression applies only to 
its end or termination in one specific mode : 
whereas to say that a thing “has been 
determined,” though it clearly import" 
simply that the thing has been terminated or 
brought to an end, yet the expression is 
generic in its nature, and comprehends every 
mode of terminating or bringing a thing to 
an end. 4 Bibb (Ky.) 548. 

DKTLNET (Lat. detinere, to detain; de¬ 
tine t, he detains). In Pleading;. An ac¬ 
tion of debt is said to be in the detinet when 
it is alleged merely that the defendant with¬ 
holds or unjustly detains from the plaintiff 
the thing or amount demanded. 

The action is so brought by an executor, 1 
Wms. Saund. 1; and so between the con¬ 
tracting parties when for the recovery of 
such thingB as a ship, horse, etc.; 3 Bla. 
Com. 156. 

An action of replevin is said to be in the 
detinet when the defendant retains posses¬ 
sion of the property until after judgment in 
the action ; Bifll. N. P. 53; Chit- PI. 145. 

It is said that anciently there was a form 
of writ adapted to bringing the action in 
this form ; but it is not to be found in any 
of the books; 1 Chit. PL 145. 

In some of the states of the United States, 
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however, the defendant La allowed to retain 
poamsuon upon giving a bond similar to that 
required of the plaintiff in the common-law 
form ; the action is then in the detinet; 6 
Sharmw. Bla. Com. 146, n.: 5 W. & S. 556 ; 8 
Ark. 510; 3 Sandf. 68 ; 18 Ill. 315; 1 Dutch. 
830. The jury are to find the value of the 
chattels in such case, as well as the damage 
sustained. See Durr rr DrrocsT ; Dan- 

HVTT. 


DETINUE (Lat. detinere, — de, and fe¬ 
llere,—to hold from ; to withhold). 

In Praotioa. A form of action which 
lies for the recovery, in specie, of personal 
chattels from one who acquired possession 
of them lawfully but retains it without 
right, together with damages for the deten¬ 
tion. 3 Bla. Com. 151. 

It is generally laid down as necessary to the main¬ 
tenance of this action that the original taking should 
hare been lawful, thus distinguishing it from re- 

e erin, which lies In case the original taking Is un- 
wful. Brooke, Abr. Detinut, 21, 88, 6S. It la said, 
however, by Chltty, that it Lies In cases of tortious 
taking, except as a distress, and that it 1 b thus dis¬ 
tinguished from replevin, which lay originally only 
where a distress was made, as was claimed, wrong¬ 
fully ; l Chit. Pt. 112. See 8 Sharsw. Bla. Com. 1(B. 
In Lug land this action Kaa yielded to the more prac¬ 
tical and less technical action trover, but was for¬ 
merly much used in the slaveholding states of the 
United States for the recovery of slaves : 4 Munf. 
72 ; 4 Ala. 221 ; 3 Bibb &10 ; 1 Ov. 1ST; 10 Lred. 12A 


The action lies only to recover such ^oods 
as are capable of being identified and distin¬ 
guished from all others ; Andr. Steph. PI. 
79, n.; Com. Dig, Detinue , B, C ; Co. Litt. 286 
b : 1 J. J. Marsh. 500; 15 B. Monr. 479; 2 
Greene 266 ; 5 Sneed 562 ; in cases where the 
defendant had originally lawful possession, 
which he retains without right; 12 Ala. 279; 
2 Mo. 45 ; 4 B. Monr. 365 ; 11 Ala. N. s. 322 ; 
as where goods were delivered for applica¬ 
tion to a specific purpose ; 4 B. & r. 140; 
but a tort in taking may be waived, it is 
said, and detinue brought; 2 A. K. Marsh. 
268 ; 14 Mo. 491; 15 Ark. 235. That it lies 
whether the taking was tortious or not, see 
18 Ala. 151 : 9 Ala. N. s. 780; 1 Mo. 749. It 
may be maintained for the recovery of a 
policy of insurance where it has been paid 
for, but is withheld by the agent who 
wrote it; 40 ILL App. 132. The property 
must be in existence at the time ; 2 Dana 
332 ; 1 Ala. N. 9, 308 ; 1 lred. 523 ; see 18Moi 
612; 12 Ark. 368 ; but need not be in the pos¬ 
session of the defendant; 1 Dana 110; 5 
Yerg. 301; 3 Miss. 304 ; 19 Ala. N. s. 491 ; 28 
Mo. 389 ; 18 B. Monr. 86. See 4 Dev. <fe B. 
458 ; 10 lied. 124. 

The plaintiff must have had actual pos¬ 
session, or a right to immediate possession ; 
2 Mo. 45; 1 Wash. Va. 308 ; 4 Bibb 518; 7 
Ala. N. s. 189 ; 6 lred. 68; 2 Jonee, N. C. 
168 ; 2 Md. Ch. Dec. 178 ; 34 Neb. 98 ; but a 
special property, as that of a bailee, with 
actual possession at the time of delivery to 
the defendant, is sufficient; 2 Wms. Saund. 
47 b ; 9 Leigh 158 ; Cam. A N. 416; 1 Miss. 
315; 4 B. Monr. 365 ; 2 Mo. 45 ; 22 Ala. 584. 
A mere equitable claim reserved by a ven¬ 
dor on the sale of personal property for the 
unpaid purchase money, is not sufficient 
title to authorize a recovery in detinue; 94 
Ala. 616. Either want of title in the plain¬ 
tiff or the absence of actual possession in 
defendant, when the action was brought, 
will prevent plaintiff’s recovery, as con¬ 
structive possession in defendant from the 
fact that ne had the title is not sufficient; 
86 W. Va. 423. A demand is not requisite 
except to entitle the plaintiff to damages 
for detention between the time ofthede- 
mand and that of the commencement of 
the action ; 4 Bibb 340 ; 14 Mo. 491; 8 Litt 
46 ; 8 Munf. 122 ; 12 Ala. v. B. 185; 19 S. E. 
Bep. (N. C.) 599. See 90 Ala. 258, 


The declaration may state a bailme nt c 
trover; though a simple allegation that th 
goods came to the defendants hands is sol 
ncient; Brooke, Abr. Detinue , 10. Thefaai 
ment or trover alleged is not traversable 
Brooke, Abr. Detinue, 1, 2, 50. It must di 

wsurarr : 811 

The plea of non detinet is the general k 
bus, and special matter may be given i 
evidence under it; Co. Litt, 288; 16 E. I 
& Eq. 514; 2 Munf. 829 ; 6 Humphr. 108 


94 Ala. 616 ; including title in a third per¬ 
son ; 8 Dana 422; 12 Ala. N. b. 828; eviction, 
or accidental lose by a bailee; 8 Dana 86. 
The plea of not guilty .is not appropriate ; 
40 DI. App. 182. 


The defendant in this action frequently 
prayed garnishment of a third person, who 
ne alleged owned or had an interest in the 
thing demanded ; but this he could not do 
without confessing the possession of the 
thing demanded, and making privity of 
bailment; Brooke, Abr. Garnishment, 1, 
Interpleader, 8. If the prayer of garnish¬ 
ment was allowed, a set. fa. issued against 
the person named as garnishee. If he made 
default, the plaintiff recovered against the 
defendant the chattel demanded, but no 
damages. If the garnishee appeared, and 
the plaintiff made default, the garnishee 
recovered. If both appeared, and the plain¬ 
tiff recovered, he had judgment against the 
defendant for the chattel demanded, and a 
distringas in execution ; and against the 
garnishee a judgment for damages, and a 
/t. /a. in execution. 

The judgment is in the alternative that 
the plaintiff recover the goods, or the value 
thereof if he cannot have the property it¬ 
self ; 7 Ala. N. s. 189; 5 Munf. 106; 1 Bibb 
484 ; 7 B. Monr. 421 ; 8 Humphr. 400; 5 Mo. 
489; 4 lred. Eq. 118 ; 7 Gratt. 343 ; 4 Tex. 
184 ; 34 W. Va. 639 ; with damages for the 
detention ; 1 lred. 523 ; 13 Mo. 612 ; 8 Gratt. 
578 ; 16 Ala. n. s. 271 ; and full costs. One 
cannot recover as damages both rent or hire 
and the ordinary wear ani tear of the 
property sued for, as rent and hire include 
ordinary wear and tear ; 90 Ala. 253. 

The verdict and judgment must be such 
that a special remedy may be had for a re¬ 
covery of the goods detained, or a satisfac¬ 
tion in value for each parcel in case they or 
either of them cannot be returned ; 7 Ala. 
N. s. 189, 807 ; 2 Humphr. 59; 5 Miss. 489 ; 4 
Dana 58 ; 3 B. Monr. 813. 


DETINUE OF CHARTERS. In 
old English law, a writ for the recovery of 
wrongfully detained charters or deeds per¬ 
taining to the title of lands. Jacob. See 
Detinue ; Writ of Detinue. 


DETINUE OF GOODS IN FRANK 
MARRIAGE. A writformerly available 
to a wife after a divorce, for the recovery 
of. the goods given with her in marriage. 
Moz. & W. Diet. 

v 

DETIN u XT (Lat. he detained). 

pi Pleading. An action of replevin is 
said to be in the detinuit when the plaintiff 
acquires possession of the property claimed 
by means of the writ. The right to retain 
to, of couree, subject in such case to the 
judgment of the court upon his title to the 
property claimed ; Bull. N. P. 521. 

The declaration in such case need not 
state the value of the goods; 0 Blackf. 469; 
7 Ala. N. a. 189. 

The judgment in such case is for the 
damage sustained by the unjust taking or 
detention, or both, ir both were illegal, and 
for costs; 4 Bouvier, Inst. n. 3562. 

DEUTEROGAMY. A Becond mar¬ 
riage after the death of a former husband or 
wife. 


DEVASTATION. Wasteful use of the 
property of a deceased person : as, for ex¬ 
travagant funeral or otner unnecessary ex¬ 
penses. 2 Bla. Com. 508. 

DEV AST A VPF. The mismanagement 
and waste by an executor, administrator, 
or other trustee, of the estate and effects 
trusted to him as such, by which a loss oc¬ 
curs. 

Devastavit by direct abuse takes place 
when the exeoutor, administrator, or 
trustee sells, embezzles, or converts to his 
own use goods intrusted to him • Com. Dig. 
Administration (I 1) ; 101 U. 8. 827 ; re¬ 
leases a claim due to tire estate; 8 Bacon, 
Abr. 700; Cro. Elis, 48; 7 Johns. 404; 9 
Mass. 852; or surrenders a lease ; 2 Johns. 
Can. 876 ; 8 P. Wms. 880 ; 68 N. C. 087 ; be¬ 
low its value. These instanoes sufficiently 
show thatanv wilful waste of the property 
will be considered a direct devastavit, flee 


64 Cal. 85. 

Devastavit by mal-administration most 
frequently occurs by the payment of claims 
which were not due nor owing, or dv pay¬ 
ing others out of the order in which they 
ought to be paid, or by the payment of 
legacies before all the debts are satisfied ; 
4 8. & R. 394 ; 5 Rawle 260 ; 110 Mass. 195; 
84 Va. 791. 

Devastavit by neglect. Negligence on the 
part of an executor, administrator, or trus¬ 
tee may equally tend to the waste of the es¬ 
tate as the direct destruction or ma 1-ad¬ 
ministration of the assets, and render him 
guilty of a devastavit. The neglect to sell 
the goods at a fair price, within a reason¬ 
able time, or, if they are perishable goods, 
before they are wasted, will be a devasta¬ 
vit ; and a neglect to collect a doubtful debt 
which by proper exertion might have been 
collected will be so considered. Bacon, 
Abr. Executors, L. See 5 Misc. Rep. 560 ; 127 
Pa. 360 ; 83 Va. 301, 791 ; 79 Ga. 260. 

The law requires from trustees good faith 
and due diligence, the want of which is pun¬ 
ished by making them responsible for the 
losses which may be sustained by the prop¬ 
erty intrusted to them ; when, therefore, 
a party has been guilty of a devastavit, 
he is required to make up the loss out of 
his own estate. See Com. Dig. Adminis¬ 
tration, I; Belt, Suppl. to Ves. 209 ; 89 Pa. 
218 ; 100 id. 13 ; 1 Jojitib. 396 ; 1 Cai. Cas. 96 ; 
Bacon, Abr. Executors, L ; 11 TouJlier 58. 
The return of nulla bona testatoris nee pro¬ 
pria and a devastavit to the writ of execu¬ 
tion de bonis testatoris, in an action against 
an executor or administrator, is called a de¬ 
vastavit. Upon this return the plaintiff 
may forthwith sue out an execution Against 
the person or property of the executor or 
administrator in as full a manner as in au 
action against him sued in his own right. 
This is not, however, a common use of the 
word; Brown, Diet. 

DEVENERUNT (Lat. devenire, to 
come to). A writ, now obsolete, directed 
to the king’s escheators when any one of the 
king’s tenants in capite diee, and when his 
son and heir dies within age and in the 
king's custody, commanding the escheat, 
or that by the oaths of twelve good and 
lawful men they shall inquire what lands 
or tenements by the death of the tenant 
have come to the king. Dy. 360 ; Keilw. 
199 a ; Blount; Cowel. 

DEVEST OB DIVEST. To deprive, 
to take away ; opposite to invest, which is 
to deliver possession of anything to another. 
Wharton. 

DEVIATION. In Izuroranoe. Vary¬ 
ing from the risks insured against, as de¬ 
scribed in the policy, without. necessity or 
just cause, after the risk has begun. 1 Phill. 
Ins. §077; 1 Arn. Ins. 415. 

Any unnecessary or unexcused departure 
from the usual or general mode of carrying 
on the voyage insured. 15 Am. L. Rev. 108. 
See also 9 Mass. 436. 

The mere intentipn to deviate is not a de¬ 
viation , and if not carried into effect will 
not vitiate a policy or exempt insurers from 
a loss happening before the vessel arrives 
at the dividing port; 8 Cra. 857 ; 6 iff. 
29. Usage, in tike cases, has a great 
weight in determining the manner in which 
the risk is to be run,—the contract being 
understood to have implied reference there¬ 
to in the absence of specific stipulations to 
the oontrary ; 2 Pars. Ins. 6; 88 Me. 414 ; 80 
Pa. 884 ; 18 Mo. 198 ; 19 N. Y. 872; 11 Fed, 
Rep. 181. A variation from risks described 
in the policy from a necessity which is not 
inexcusably incurred does not forfeit the 
insurance; 1 Phill. Ins. § 1018; as to seek 
an intermediate port for repairs necessary 
for the prosecution of the voyage ; 1 Phill. 
Ins. § 1019; o hanging the course to avoid 
disaster; 1 PhilLlns, § 1028 ; 2 Mas. 284 ; 
delay in order to succor the distressed at 
sea; 6 East 54; 2 Cra. 240,258 ; if the object 
is to save life, otherwise, to save property 
merely ; 1 Spra. 141; 2 Wash. C. C. 80 ; 1 
fl nmn. 828; damage merely in defence 
against hostile attacks ; 1 Phill. Ins. § 1080 ; 
or in measures to repel such attacks; 
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2 Mas. 280. ' * Liberty to touch ” at a partic¬ 

ular port, reserved in the policy, does not 
imply liberty to remain for trading, which, 
if it involves delay, may amount to devia¬ 
tion ; 7 id. 28 ; nor to touch and stay at a 
port out of the course when within the 
usage of the trade; 2 Pai. 82; Wall. C. Ct. 
58. 

Necessity alone will sanction a deviation, 
and the latter must be strictly commensu¬ 
rate with the power compelling ; 7 Cra. 26 ; 
the smallest deviation without necessity 
discharges the underwriters, though the 
loss be not the immediate consequence of 
the deviation ; 2 Wash. 254. 

This subject is fully treated in 15 Am. L. 
Rev. 108. 

Change of risk in insurance against fire, 
so as to render the insured subiect, or its 
surroundings, or the use made of it, differ¬ 
ent from those specified in the application, 
will discharge the underwriters; Biddle, 
Ins. 710 ; 2 N. Y. 210 ; 7 Cush. 175 ; 19 Pa. 
45; 13 B. Monr. 282 ; 28 Mo. 453: 4 Zabr. 
447 ; 1 Dutch. 54 ; 4 Wis. 20. 

Change of risk under a life-policy in con¬ 
travention of its express provisions will de¬ 
feat it, in like manner ; 1 Phill. Ins. £1039 ; 
though such a policy does not appear to 
have any implied conditions other than 
those relative to fraud common to all con¬ 
tracts. 

The effect of a deviation in all kinds of 
insurance is to discharge the underwriters* 
whether the risk is thereby enhanced or 
not; and the doctrine applies to lake and 
river navigation as well as that of the ocean ; 

1 Phill. Ins. § 687 ; 2 Pars. Ins, 5. See In¬ 
surance. 

In Contracts. A change made in the 
progress of a work from the original plan 
agreed upon. 

When the contract is to build a house ac¬ 
cording to the original plan, and a deviation 
takes place, the contract must be traced as 
far as possible, and the additions, if any 
have been made, must be paid for accord¬ 
ing to the usual rate of charging ; 3 B. & 
Aid. 47. And see 14 Ves. 413; 0 Johns. 
Ch. 38 ; 3 Cra. 270 ; 9 Pick. 298; Chit. 
Contr. 108. 

The Civil Code of Louisiana, provides that 
when an architect or other workman has 
undertaken the building of a house by the 
iob, according to a plot agreed on between 
nim and the owner of the ground, he can¬ 
not claim an increase of the price agreed 
on, on the plea of the original plot having 
been changed and extended, unless he can 
prove that such changes have been made in 
compliance with the wishes of the proprie¬ 
tor. 

DEVICE. That which is devised or 
formed by design, a contrivance, an inven¬ 
tion. 59 Ala. 91. See Patent. 

In the Elkins Act of 1903. Any plan 
or contrivance whereby merchandise is 
transported for less than the published rate, 
or any other advantage is given to, or 
discrimination practiced in favor of, the 
shipper. A device need not necessarily be 
fraudulent. 209 U. S. 71. 

DEVILING. Doing the duties of an 
office devil; hack-work of a semi-literary or 
legal nature. Stand. Diet. 

DEV ISA V IT VEL NON. In iPrac- 
tioe. The name of an issue sent out of a 
court of chancery, or one which exercises 
ohanoery or probate jurisdiction, to a court 
of law, to try the validity of a paper as¬ 
serted and denied to be a will, to ascertain 
whether or not the testator did devise, or 
whether or not that paper was his will; 7 
Bro. P. C. 437 ; 2 Atk. 424 ; 5 Pa. 21. 

An application for an issue de.vimvit vel 
non is properly denied where the decided 
weight of evidence is in favor of the testa¬ 
mentary capacity of testatrix, and it ap¬ 
pears that the two sons in whose favor the 
will was made cared for their mother and 
her estate, while the two who had been 
disinherited, attempted to have her declared 
insane ; 157 Pfe. 405. 

DEVTSB. A gift of real property by a 


last will and testament. 

The term devise, properly and technically, applies 
only to real estate ; the object of the devise must, 
therefore, be that kind of property ; 1 Hill, Abr. c. 
88, 62 ; 21 Barb. Ml. But it Is also sometimes Im¬ 
properly applied to a bequest or legacy. See 4 Kent 
409 ; 8 viner, Abr. 41 ; Com. Dig. Estates by Devise. 
Although the word " devise ” is more specially ap¬ 
propriate to a gift of lands, yet the terms “ bequest“ 
ana “devise” are used Indifferently, and legatees 
may take under a devise of lands, If the context of 
the will shows that such was the testator’s intention: 
21 N. H. 515; 58 Pa. 427. 

A general devise of lands will pass a re¬ 
version in fee, even though the testator has 
other lands which will satisfy the words of 
the devise, and although it be highly im- 

rob«.ble that he had in mind such reversion; 

P. Wms. 56 ; 3 Bro. P. C. 408 ; 4 Bro. Ch. 
338; 1 Mete. Mass. 281 ; 8 Ves. 250. 

A general devise will pass leases for years, 
if the testator have no other real estate 


How. 127 ; 4 Wheat. 83,49. See Charitable 
Uses. In general, he who can acquire prop¬ 
erty by his labor and industry may receive 
a devise ; Cam. <fc N. 853. Femes covert , 
infants, aliens, and persona of non-sane 
memory may be devisees; 4 Kent 500 ; 2 
Wms. Ex. 209, n.; 1 Harr. Del. 624. Cor¬ 
porations in England and in some of the 
United States can be devisees only to a lim¬ 
ited extent; 2 Washb R. P. 687. 

DEVISOR. A testator. One who de¬ 
vises real estate. 

Any person who can sell an estate may, 
in general, devise it; and there are some 
disabilities to a sale which are not6uch to a 
devise. 

DEVOIR. Duty. It is used in the stat¬ 
ute of 2 Ric. II. c. 3, in the sense of duties 
or customs. 


upon which the will may operate; but if 
he have both lands in fee and lands for years, 
a devise of all his lands and tenements will 
commonly pass only the lands in fee-simple ; 
Cro. Car. 293; 1 Ed. Ch. 151 ; 0 Sim. 99. 
But if a contrary intention appear from the 
will, it will prevail; 5 Ves. 540 ; 9 East 448. 

Testator “ gave, devised and bequeathed 
all his furniture, goods, chattels ana effects, 
whatsoever the same may be and whereso¬ 
ever situate.” It was held that giving ex¬ 
pression to the word ‘‘devise,” in connection 
with the other terms of the will, that the 
gift passed all the property of the testator, 
whether real or personal; [1891] 8 Ch. 889. 

A devise in a will can never be regarded 
as the execution of a power, unless that 
intention is manifest: as, where the will 
would otherwise have nothing upon which 
it could operate. But the devise to have 
that operation need not necessarily refer to 
the power in express terms. But where 
there is an interest upon which it can oper¬ 
ate, it shall be referred to that, unless some 
other intention is obvious ; 6 Co. 170; 0 
Madd. 190; 4 Kent 334; 1 Jarm. Wills 628. 

The devise of all one’s lands will not gene¬ 
rally carry the interest of a mortgagee, in 
premises, unless that intent is apparent: 2 
Vern. 021 ; 3 P. Wms. Cl; 1 Jarm. Wills, 
633. The fact that the mortgagee is in pos¬ 
session is sometimes of importance in de¬ 
termining the purpose of the devise. But 
many cases hold that the interest of a mort¬ 
gagee or trustee will pass by a general de¬ 
vise of all one’s land, unless a contrary 
intent be shown ; 13John9. 537; 8 Ves. 407: 

1 J. <fe W. 494. But see OB. & C. 267. 
This is indeed the result of the modern de¬ 
cisions, 4 Kent G39 ; 1 Jarm. Wills 638. It 
seems clear that a devise of one’s mortgages 
will pass the beneficial title of the mortga¬ 
gee ; 4 Kent 539. 

Devises may be contingent or vested, a iter 
the death of the testator. They are con¬ 
tingent when the vesting of any estate in 
the devisee isr made to depend upon some 
future event, in which case, if the event 
never occur, or until it does occur, no estate 
vests under the devise. But when the-future 
event is referred to merely to determine 
the time at which the devisee shall come 
into the use of the estate, this does not 
hinder the vesting of the estate at the death 
of the testator; 1 Jarm. Wills, c. xxvi., and 
numerous cases cited. The law favors that 
construction of the will which will vest the 
estate ; 21 Pick. 811; 1 W. & S. 205. But 
this construction must not be carried to 
such an extent as to defeat the manifest 
intent of the testator; 21 Pick. 311; 7 Mete. 
171. Where the estate is given abdblutely, 
but only the time of possession is deferred, 
the devisee or legatee acquires a transmis¬ 
sible interest although he never arrive at the 
age to take possession ; 1 Ves. Sen. 44, 59, 
118 ; 4 Pick. 198 ; 7 Mete. 173. See Lapsed 
Devise ; Will ; Legacy ; Charge. 


DEVOLUTION. In Ecclesiastical 
Law. The transfer, by forfeiture, of a 
right and power which a person has to an¬ 
other, on account of some act or negligence 
of the person who is vested with such right 
or power ; for example, when a person has 
the right of presentation and he does not 
present within the time prescribed, the 
right devolves on his next immediate bu- 

g erior. Ayliffe, Parerg. 331. See 3 App. 
as. 520. 

The automatic passing of anything from 
one person to another. Transfer to a suc¬ 
cessor in office ; a passing of a thing from a 
person dying to a person living, as the devo¬ 
lution of a title Anderson ; 7 Eng. Ch * 
648. See Descent ; Descent ok Dig¬ 
nities ; Descent ok Crown Lands. 

DEVOLVE. To pass from a person dy¬ 
ing to a person living. 1 Mylne & K. 648. 

Automatically to pass from one person 
to another. To descend, in hereditary suc¬ 
cession. See Devolution ; Descent. 

DIAMOND. A “diamond” is a min¬ 
eral. 141 Ky. 97, 132 S. W. 397. 

DI COLONA. In Maritime Law. 
The contract which takes place between 
the owner of a ship, the captain, and the 
mariners, who agree that the voyage shall 
be for the benefit of all. The term is used 
in the Italian Law. Targa, cc. 36, 87; 
Emerigon, Mar. Loans, b. 5. 

The New England whalers are owned and 
navigated in this manner and under this 
species of contract. The captain and his 
mariners are all interested in the profits of 
the voyage in certain proportion, in th« 
same manner as the captain and crew of a 
privateer, according to the agreement be¬ 
tween them. Such agreements were very 
common in former times, all the mariners 
and the masters being interested in the voy¬ 
age. It is necessary to know this in order 
to understand many of the provisions of the 
laws of Oleron, Wisbuy, the Consolato del 
Mare, and other anciont codes of maritime 
and commercial law. Hall, Mar. loans 42 

DICTATE. To pronounce, wonl by 
word, what is meant to be written by “an¬ 
other. It is thus defined in the Louisiana 
code, which provides that the testator may 
dictate his will; 6 Mart. n. s.. 143. The 
presentation, by testator, of an instrument 
which he has caused to be written, declar¬ 
ing it to be his will, may sometimes supply 
^he want of dictation ; 10 La. Ann. 219. 

DICTATOR. In Roman Law. A 

magistrate at Rome invested with absolute 
power. His authority over the lives and 
fortunes of the citizens was without bounds. 
His office continued but for six months. 
Hist, de la Jur. Dig. 1. 2. 18, 1. 1. 1. 

DICTORES. Arbitrators. 


DEV ISEE . A person to whom a devise 
him been made. 

All persons who are in rerum natura, and 
even embryos, may ‘be devisees, unless ex¬ 
cepted by some positive law. But the de¬ 
visee must be in existence, except in oase 
of devises to oharitable uses; Story, Eq. 
Jur. gS 1140, 1160; 2 Washb. R. P. 080; 2 


DICTUM (also, Obiter Dictum). Art 
opinion expressed by a court, but which, 
not being necessarily involved in the case, 
lacks the force of an adjudication. 


It frequently happens that. In udmlng Its opin¬ 
ion upon a question before it, the oourt discusses 
collateral questions and expresses a decided opinion 
upon them. Suoh opinions, however, are frequently 
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It is not easy to define the term with 
such precision as to afford an exact crite¬ 
rion by whvh to decide when the Language 
of a court or judge is entitled to be con¬ 
sidered ;vt n precedent and followed as an 
auth or::y Tu iu'ial P-ferencft* to the sub¬ 
ject liidiv j t .o rhiit expressions which would 
be included a id -r ill' tc'rnxdi.'ta are uever- 
thcl:^- if ter v. ire i ted by other courts 
witb expect if not vrich the binding force 
of adjudicated cases. Pcesibly no better 
definition can be found than f hat of Folger, 
J., m 62 N. Y. 68 : ■* Dicta are the opinions 
of a jedge which do not embody the resolu¬ 
tion or determination of the court, and, 
made without argument or full considera¬ 
tion of the point, are not the professed, de¬ 
liberate determinations of the judge him¬ 
self ; obiter dicta are such opinions uttered 
by the way, not upon the point or question 
pending, as if turning aside for the time 
from the main topio of the case to collateral 
subjects.” 

Tne general role, broadly stated by the 
United States supreme court, is that to 
make an opinion a decision 44 there must 
have been an application of the judicial 
mind to the precise question necessary to 
be determined to fix the rights of the parties, 

. . . and, therefore, this court has never 
held itself bound by any part of an opinion 
which was not needful to the ascertainment 
of the question between the parties.” Per 
Curtis, J., in 16 How, 387. And in Oohen 
v. Virginia, when the case of Marbury v. 
Madison was very earnestly pressed upon 
the attention of the court, Marshall, C. J.. 
said : “ It is a maxim not to be disregarded 
that general expressions in every opinion are 
to be taken in connection with the case In 
which those expressions are used. If they 
go beyond the case, they may be respected, 
but ought not to control the judgment in 
a subsequent case when the very point is 
presented ; ” 6 Wheat. 899. In 8 How. 398, 
Catron, J., dissenting, strongly criticised 
the majority of the court for a long discus* 
non of the power of a court as to which 
they decided that they had no authority to 
review its decisions. In a later case the 
nme court said, in reference to an allusion 
to the opinion in a oase previously decided, 
“This was the only question before the 


court and the decision is authority only to 
the extent of the case before it; , . .if more 
was intended by the judge who delivered 
the opinion it was purely obiter; ” 96 U. 8. 
311. The great powers and peculiar func¬ 
tions included in the constitutional powers 
of that court, as well as the oonclustvenesB 
of its judgments as declarations of con¬ 
stitutional contruction, nuha it not only 
proper but essential that its decisions 
should be confined to the points necessa¬ 
rily involved in the case and embraced 
in the argument. And the ■ nt " n rea¬ 
sons not only warrant but require a rigid 
exclusion of mere dicta'from the category 
of authorities. The reason for the enforce¬ 
ment of the rule, as against expressions of 
opinion upon points not fairly raised by 
tne case, is very well stated by the supreme 
court of Pennyalvania: 41 What I have 
said or written outside of the caae trying, 
or shall say or write in such circumstances, 
may be taken as my opinion at the time, 
without argument or full consideration; 
but I will not consider myself bound by 
it when the point is fairly trying fully 


argued and considered." Per Huston, J., 
17 3. A R. 387. 

According to the more rigid rule, any 
expression of opinion however deliberate 
upon a question however fully argued, if 
not essential to the disposition tliat was 
made of the esse, may De regarded as a 
dictum ; but it is, on tne other hand, said 
that it is difficult to see why, In a philo¬ 
sophical point of view, the opinion of the 
court is not so persuasive on all the points 
which were so Involved in the cause that 
it was the duty of counsel to argue them, 
and which were deliberately passed over 
by the court, as if the decision had hung 
upon but one point; 1 Abbott, N. Y. Dig. 
pref. iv. And a judicious text writer has 
6aid that “ the line mustnot be too sharply 
drawn ;” Wells, Res. Adj. A Sta. Dec. § 581. 
The fact that a decision might have been 
rested upon a different ground, and even a 
more satisfactory one, does not place the 
actual decision, on a ground arising, in the 
category of a dictum ; 4 Hedsk. 410. 

But even when the point ruled was not 
directly and necessarily in issue, there are 
distinctions drawn as to the relative au¬ 
thority of judicial expressions of opinion 
comprehended under the general term 
dicta, as used in its broadest sense. An ex¬ 
pression of opinion upon a point involved 
m a case, argued by counsel and deliber¬ 
ately passed upon by the court, though not 
essential to the disposition of the case, if a 
dictum, should be considered as a judicial 
dictum as distinguished from a mere obiter 
dictum , i. e. an expression originating alone 
with the judge writing the opinion, as an 
argument or illustration; 60 Wis. 284, 
What was, in strictness, a diction of Mr. 
Justice McLean hag been extensively com¬ 
mented on, treated, and in several cases 
followed, as an authority. The suit was on 
a bond of a U. S. officer, and the question 
was when a resignation took effect, it being 
olaimed that for default after resignation 
the surety was not liable. The court held 
the resignation to be a conditional one, and 
went on to discuss the right of resignation 
and the necessity of acceptance or powei 
of rejection, reaching the conclusion that 
an unqualified resignation required no ac¬ 
ceptance and would have discharged the 
surety ; 1 McLean 509. This case having 
been cited to that point it was contended 
that it was a mere atefum.. After defining 
dictum the supreme court of Nevada heja 
“ that while technically such, it was not lia¬ 
ble to the objections usually urged,—it was 
the expression of opinion on a point argued, 
and entitled to far more weight than an or¬ 
dinary dictum on a point not discussed and 
remotely connected with the case.” 3 Neb. 
566. The same case was followed in 6 Cal. 
28; 49 Ala. 402 ; and is commented on and 
treated as an authority without being char¬ 
acterized as a dictum in 103 U. S. 471 and 
81 N. J. L. 107. 

So also it has been held, with respect to 
a court of last resort, that all that is needed 
to render Its decision authoritative is that 
there was an application of the judicial 
mind to the precise question adjudged ; and 
that the point was investigated with care and 
considered in its fullest extent; 5 Md. 488 ; 
and that when a question of general inter¬ 
est is involved, mid is fully aiaoussed and 
submitted by counsel, and the court decides 
the question with a view to settle the law, 
the decision cannot be considered a dic¬ 
tum ; id. 

When a question is involved in the case, 
though not in the particular phase of it, at 
the time before the court, the language of 
the oourt is not a mere dictum. When a 
will was offered for probate the question 
of its validity, so far as regarded oharitable 
uses, was involved, and what was said as to 
that was not obiter ; 107 U. 8.174; although 
a point may not have been exhaustively ar¬ 
gued a decision upon it cannot be uaid to be 
obiter dictum when it was upon a question 
raised by a demurrer upon which the oourt 
distinctly expressed an opinion ; 20 Md. 468. 

The expressions of courts and judges 
whioh fall within the general designation of 
dicta are accorded more or less weight as 
they agree with, or run counter to, the cur¬ 


rent of authority, and, like the ad judications 
of courts in other juru 1iotions,not direct au¬ 
thorities, they are always considered with 
reference to the judicial reputation and ex¬ 
perience of their authors. Referring to a 
oase cited in a dictum Lord Mansfield 
said. “ This dictum of Lord C. J. Holt’s is 
no formed decisive resolution ; no adjudi¬ 
cation ; no professed or deliberate determin¬ 
ation . . . , then after citing casus contra 
he continued, " therefore this mere obiter 
dictum ought not to weigh against the 
settled direct authority of tne cases which 
have been deliberately and upon argument 
determined the other way ” 3 Burr. 3084. 

44 Dicta ot judges upon matters not argued 
or directly before them, have had more im¬ 
portance attached to them than, in my opin¬ 
ion, they ought to have had ; but such ex¬ 
pressions, falling from such a man as Lord 
Hardwicke, may be safely relied upon to 
show that, at that time the idea of a larger 
legacy being adeemed by a smaller portion 
was not familiar to Ins mind. It is the more 
important to keep this dictum of Lord Hard¬ 
wicke in mind because another dictum ot 
that very eminent judge ... is relied upon 
in support of the supposed rule." Ld. Ch. 
Cottennam, in 1 Russ. 37. Consult 1 PhilL 
Eccl- 406 ; 1 Eng. Eccl. 129 ; Ram, Judgm. 
38 ; Willes 666 ; 1 H. Bla. 53 ; 3 B. & P. 375 ; 
7 Pa. 287; 8 B & Aid. 341 ; 3 Bingh. 90. 
The doctrine ot the courts of France on 
this subject is stated in 11 Toullier 177, n. 
133. 

In French Law. The report of a judg¬ 
ment made by one of the judges who has 
given it. Pothier, Procdliv. pi. I, c. 5, art. 3. 

DIE BY HIS OWN HAND. ‘ Die 

by his own hand" means voluntary self- 
destruction by the free will of a sane man ; 
and said self-destruction by a fellow-being 
bereft of reason can with no more propriety 
be ascribed to the act of hri own hand than 
to the deadly instrument that may have 
been used for the purpose. Self-slaughter 
by an insane man or a lunatic is not an act 
of suicide within the meaning of the law. 6 
Bush (Ky.) 273. See Suicide. 

DEB LEAVING NO LAWFUL IS¬ 
SUE SUB VIVING THEM. The words 
"<;ie leaving no lawful issue surviving them” 
did not purport an indefinite failure of issue, 
but referred to the child’s or children’s 
death before the termination of the life 
estate. 131 Ky. 609, 115 S. W. 739. 

DIE WITHOUT CHILDREN. The 

phrase “died without children" used in a 
devise, was held to refer to death of either 
son at any time before or after testator's 
death, and each son took a defeasible fee, 
which would be defeated by the death of the 
devisee at any time without issue then living 
133 Ky. 406, 118 S. W. 270. 

Where a will gives testatrix’s property to 
her hushand for life, and upon his aeatn to 
her daughters, and provides that if any of 
them should die without children their 
parts should be divided equally among the 
remaining children, the phrase "die without 
children" refers to death before the death 
of the life tenant. 121 8. W. 997. 

DIEM GLAUSIT EXTREMUM ( 1st 

he has olosed his last day,—died). A writ 
whioh formerly lay on the death of a tenant 
fn capite, to ascertain the lands of whioh he 
died seised, and reclaim them into the 
king’s hands. It was directed to the king’s 
escheators. Fitzh. N. B. 361, K; 2 Reeve, 
Hist. Eng. Law 837. 

A writ of the same name, issuing out of 
the exchequer after the death of a debtor of 
the king, to levy the debt of the lands or 
goods or the heir, executor, or administra¬ 
tor. Temies de la Ley. Thnf writ is still in 
force in England. 8 Steph. Com. 667. 

DIES (Lot.). A day; days. Days for 
appearance in oourt. Provisions or main¬ 
tenance for a day. The king’s rants were 
anciently reserved by so many days' pro¬ 
visions. Spelman, Gloss.; Cowel; Blount. 

DIBS AMORIB (Lat). A day of favor. 
If obtained after a default by the defendant, 
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AU. SO ; 4 Dev. 575 ; 1 U.ftB. 882 ; 1 Munf. 
lift. See Certiorari. 

DIOCESE. The territorial extent of a 
bishops jurisdiction. The circuit of every 
bishop's jurisdiction. Co. Litt. ft4; 1 Bla. 
Com. Ill ; 3 Burn, Eocl. Law 158. 

DIOCESAN COURTS. See Conbis- 
tort Courts. 

DIONYSIUS. About the year 500 
there was in Romo a monk of Scythian birth 
who was labouring upon the foundations 
of the Corpus Juris Canonici. He called 
himself Dionysius Exiguus. He was an 
expert chronologist and constructed the 
Dionysian cycle. He was collecting some 
of the letters (decretal letters they will be 
called) that had been issued by the popes 
from Siricus onwards (384-498); he was 
also collecting and translating the canons of 
eastern councils. This Collect™ Dumysiana 
made its way in the West. Some version of 
it may have been the book of canons which 
the Archbishop Theodore produced at the 
council of Hertford in 673. A vereion of it 
(Dianysio-Hadriana) was sent by Pope 
Hadrian to Charles the Great in 774. It 
helped to spread abroad the notion that the 
popes can declare, even if they can not make, 
law lor the universal church, and thus con¬ 
tract the sphere of secular jurisprudence. 
14 L. Q. R. 20. 

DIPLEGIA. See Paralysis. 

DIPLOMA. An instrument of writing, 
executed by a corporation or society, certi¬ 
fying that a certain person therein named 
is entitled to a certain distinction therein 
mentioned. 

It is usually granted by learned institu¬ 
tions to their members or to persons who 
have studied in them. 

Proof of the seal of a medical institution 
and of the signatures of its officers thereto 
affixed, by comparison with the seal and 
signatures attached to a diploma received 
by the witness from the same institution, 
has been held to be competent evidence of 
the genuineness of the instrument, although 
the witness never saw the officers write 
their names ; 35 Wend. 469. 

This word, which is also written duplome, in the 
dTfl law signifies letters Issued by a prince. They 
are so called it Is supposed, a duplicate tabelli*. to 
which Ovid is thought to allude, 1 Amor. 18,8,27, 
when he says. Tunc ego vos dvpliees rebus pro wo- 
wm «mif. Sue toe in Augustum, c. 96. Seals all 
were Diplomats* Vtcat, Diploma. 

DIPLOMACY. The science which 
treats of the relations and interests of na¬ 
tions with nations. 

DIPLOMATIC AGENTS. Public of¬ 
ficers who have been commissioned accord¬ 
ing to law to superintend and transact the 
affairs of the government which has em¬ 
ployed them, in a foreign country. Vattel, 
Iiv. 4, c. 5. 

The agents were formerly of divers orders 
and known by different denominations. 
Those of the first order were almost the per¬ 
fect representatives of the government by 
which they were commissioned : such were 
legates, nuncios, intemuncioe, ambassa¬ 
dors, ministers, plenipotentiaries. Those of 
the second order did not so fully represent 
their government: they were envoys, res¬ 
idents, ministers, charges d'affaires, and 
consuls. The classification of these agents, 
now so far sanctioned as to be considered a 
rule of international Law, was agreed upon at 
the Congress of Vienna in 1815 and modified 
by that of Aix-la-Chapelle in 1818. There 
are (1) ambassadors, ordinary and extraor¬ 
dinary, legates, and nuncios; (2) envoys, 
ministers, or others accredited to sover¬ 
eigns; (3) ministers resident, accredited to 
sovereigns; (4) charges daffaires, and 
other diplomatic agents accredited to minis¬ 
ters of ioreign affairs (whether bearing the 
title of minister or not;, and consuls 
charged with diplomatic duties. See the 
several titles and Davis, Int. Lawch. vii. 

DIPLOMATICS. The art of judging 
of ancient cliartern, public documents, or 
diplomas, and discriminating the true from 


the false. Enoyo. Lond. 

^DIPSOMANIA. In Medical Juris¬ 
prudence. A mental disease character¬ 
ised by an uncontrollable desire for intoxi¬ 
cating drinks. An irresistible impulse to 
indulge in intoxication, either by alcohol or 
other drugs. 19 Neb. 614. How far the 
law will hold a party responsible for acts 
committed while the mina is overwhelmed 
by tbe effects of liquor so taken is on open 
question. See Drunkenness. 

DIRATIO WARE. In old English 
law, to deraign; to prove. 

And, according to Spelman, to disprove; 
to prove the contrary, or refute an adver¬ 
sary's allegation. 

To make good a defence; to clear or 
acquit one's self. Burrill. See Disra- 
tionabx ;. Deraiqn. 

DIRECT. Straightforward ; not collat¬ 
eral. 6 Blatohf. 588. The direct line of de¬ 
scent is formed by a series of relationships 
between persons who descend successively 
one from the other. 

Evidence is termed direct which applies 
immediately to the fact to be proved, with¬ 
out any intervening process as distinguished 
from circumdanhal, which applies imme¬ 
diately to collateral facte supposed to have 
a connection, near or remote, with the fact 
In controversy. 

The examination in chief of a witness is 
called the direct examination. 

DIRECT CONTEMPT. A "direct 
contempt" is an act by any person done in 
the presence of the presiding judge which 
shows disrespect for his person or authority 
while acting in his official capacity. 160 Ky 
658, 170 S. W. 37. 

DIRECT SETTLEMENT . The 

direct method of settlement, where there is 
no physical handing over of commodities in 
buying and selling transactions, e. g. in the 
grain pit, consists in setting off contracts to 
buy wheat of a certain amount at a certain 
time, against contracts to sell a like amount 
at the same time, and paying the difference 
of price in cosh, at the end of the business 
day. 198 U. S. 247. Cf. Ring Settle¬ 
ment. 

DIRECTING THE VERDICT. Bee 

Verdict ; Jury. 

DIRECTION. The order and govern¬ 
ment of an institution; the persons who 
compose the board of directors are jointly 
called the direction. 

Direction, in another sense, is nearly syn¬ 
onymous with instruction (g. v.). 

In Practice. The instruction of a jury 
by a judge on a point of law, so that they 
may apply it to the facts before them. See 
Charge. 

That part of a bill in chancery which con¬ 
tains the address of the bill to the court: 
this must, of course, contain the appropriate 
and technical description of the court. See 
Bill. 


DIRECTOR OP THE MINT. An 

officer appointed by the president of the 
United States, by and with the advice and 
consent of the senate. He is the chief of¬ 
ficer of the bureau of the mint and is under 
the general direction of the secretary of the 
treasury. He lum the control and manage¬ 
ment of the mint, the superintendence of 
the officers and persons employed therein, 
and the general regulation and superintend¬ 
ence of the business of the several branch 
mints and of the assay offices. Act of Con¬ 
gress, Feb. 12,1873, U. S. Rev. Stat. § 343. 

DIRECTORY STATUTE. See Stat¬ 
ute. 

DIRECTORS. Persons appointed or 
elected according to law .authorized to man¬ 
age and direct tlie affairs of a corporation 
or company. The directors collectively 
form the board of directors. 

They are generally invested with certain 
powers by the cliarter of the corporation, 
and it is believed that there is no instance of 


a corporation created by statute without 
provision for such a board of control, wheth¬ 
er under the name of directors, or, as they 
are sometimes termed .managers or trustees, 
—the latter designation being more frequent 
in religious or charitable corporations. A 
recent comprehensive work on corporations 
states that the author lias likewise found no 
instance in which these officers were want¬ 
ing ; 8Thomp. Corp. § 8850. But the power 
to elect directors has been held to be inher¬ 
ent and not dependent upon statute; 63 
Wis. 590. 

As to the nature of the office and its 
powers very different views have been held, 
and each is sustained by high authority. 
They have been held to be the corporation 
itself "to all purposes of dealing with 
others" and not to "exercise a delegated 
authority in the sense which applies to 
agents or attorneys Shaw, C. J., in 2 
Mete. 168. Another view, and probably the 
one which is the best settled conclusion of 
judicial opinion in this country, is that they 
are general agents; 61 Pa. 303 ; 46 Vt. 266 ; 
86 XU. 230; 18 N. Y. 599 ; 24 Conn. 591 ; 8 
Thomp. Corp. § 8968. The question is of 
importance with respect to the power of 
directors to act outside of the home state of 
the corporation, in order to do which, they 
must act as agents; 18 Pet. 519; 11 Ina. 
898 ; 6 Conn. 428. They are undoubtedly, 
in a certain sense,agents,but they are agents 
of the corporation, not of the stockholders ; 
they derive their powera from tlie charter. 
They alone have the management of the 
affairs of the corporation, free from direct 
interference on tue part of the stockholders ; 
6 W. & S. 246 ; 12 Wheat. 113 ; 1 Disn. 84. 
The stockholders cannot perform any acts 
connected with the ordinary affairs of the 
corporation ; 12 Barb. 27, 63 ; the delegation 
of powers to the directors excludes control 
by the stockholders ; 2 Col. 565. See 8 
Wheat. 857 ; 2 Cai. 381 ; 33 Cal. 11. 

It has been said that directors are special 
agents of the corporation, and not general 
agents ; 52 Barb. 889 ; and this U the view 
which it is said that in England “ the in¬ 
genuity of the bench has been taxed to dem¬ 
onstrate ; ” 8 Thomp. Corp. £ 8909 ; Lindl. 
Partn., 4th ed. 249. Among the cases relied 
on as supporting this view are, 6 Exch. 796 ; 
8 C. B. 849 ; 6 H. L. Cas. 401 ; L. R. 6 Eq. 
816 ; but tlie distinction has been said not 
to be very satisfactory ; per Comstock. J., 
in 13 N. Y. 599. See Green’s Brice, Ultra 
Vires 470, n. Although the weight of 
authority is as stated, it is nevertheless im¬ 
portant to keep in view the different theo¬ 
ries held, in order to weigh accurately tlie 
authorities upon the powers of directors,and 
to distinguish between them when they are 
to be applied to a particular case. Direct¬ 
ors have no common-law powers ; 3 Thomp. 
Corp. § 3978; but only granted ones, al¬ 
though in dealing with corporations courts 
sometimes ascribe to the directors certain 
powers,termed implied powers, which,how¬ 
ever, in fact amount to no more than a 
recognition by the courts of the usages of 
business and acts done in the course of busi¬ 
ness ; id. But they have no power to make 
changes in the fundamental law of the cor¬ 
poration, their relation to it being analo¬ 
gous to that of a legislature to the constitu¬ 
tion of the state ; id. § 8079. Accordingly, 
their power to make such changes must be 
derived from the charter. They may not 
change the membership or capital of the 
corporation by increasing either ; 18 Wall. 
233 ; 3 Whart. 228 ; 72 Mo. 424 ; or reduc¬ 
ing the capital; 3 La. 5C9 ; R. M. T. Charlt. 
260 ; nor make by-laws unless specially 
authorized; 50 Mo. App. 145 ; nor request 
or accept amendments to the charter ; 0 
La. Ann. 341 ; 44 Mo. 570; 18 N. J. Eq. 178 ; 
2 Conn. 579 ; (but see contra, 1 Disney, Ohio 
64, which is doubted, 3 Thomp. Corp. $3980, 
n. 7). They may alien property in the 
course of business; 3 Thomp. Corp. § 8984 
(and see note on this subject 69 Am. Rep. 
4G0) ; or mortgage corporate property ; 13 
Mete. 437 , 30 Vt. 452 ; 35 Me. 401 ; 14 Allen 
881 ; 19 N. Y. 207 ; or make an assignment 
for the benefit of creditors ; 8 Gill 50 ; and 
see Thomp. Corp. chs. 115 and 140, which 
discusses this subject and the validity of 



DEELBOTOBB 


302 


E referential assignments by directors in 
Ivor of others and of themselves. They 
cannot give away corporate property ; 46 
Pa. 29; 24 Me. 490; nor sell the stock at 
less tlian par ; 1 Biss. 240; in money or 
money’s worth; 7 Mo. App. 210 (but see 
I'D U. 8. 417; 2 Thomp. Corp. § 1605; 
Stock) ; nor,as a general rule, become surety, 
accommodation indorser, or guarantor; 8 
Thomp. Corp. § 8990; but under urgent 
necessity their assumption of a debt of 
another to secure from the common creditors 
an extension for themselves has been held 
justified; 84 Vt. 134. See 23 How. 361. In 
the usual course of business they have a 
general power to borrow money ; 8 Wheat. 
838; 12 8. & R. 256; and secure it by assign¬ 
ing securities owned by the corporation ; 79 
wia. 81 ; and one so dealing with them is 
not affected with knowledge of a breach of 
trust by them ; 87 Fed. Rep. 894. They 
may make, accept, or indorse negotiable 
paper; 13 Pick. 291; 21 id. 270; 29 Me 138; 
but a single director is not authorized to 
make corporate notes ; 41 Barb. 575. They 
may determine the salaries of officers of 
the corporation; 87 Vt. 608. Under the 
English decisions the powers of corporations 
with respect to borrowing money, and mak¬ 
ing notes are now restricted; 3 Thomp. 
Corp. § 8989, n. 3. 

As to the effect of ultra vires acts of direct¬ 
ors, the general principle's that they do not 
bind the corporation or the stockholders 
unless ratified or unless circumstances of 
equitable estoppel exist; 3 Thomp. Corp. 
$ 3999 ; which see for a discussion of this 
subject and also, id. § 5967, and Ultra’ 
Vires. Their acts are not voidable for mere 
errors of judgment; 43 Fed. Rep. 483 ; 18 
Colo. 534; even though absurd, if honest; 
71 Pa. 11 ; 86 Ky. 330, 

While directors are not strictly trustees, 
yet they occupy a fiduciary position ; 21 
Wall. 616 ; 59 Me. 277 ; 48 Cal. 898 ; 54 N. Y. 


314 ; 2 Black 715 : 71 Pa. 11 ; 5 Bawy. 403 ; 8 
Baxt. 108 ; 1 Edw. Ch. 513 ; 9 Bush 468 ; 8. 
c. Zinn, Cas. on Trusts 466, and 4 Am. 
Corp. Cas. 404; 14 Mich. 477 ; 8 Kan. 466; 
24 N. J. Eq. 463 ; 80 W. Va. 443; Moraw. 
Priv. Corp. 616; and by some very leading 
authorities they are termed trustees; Wal¬ 
worth, Ch., in 3 Paige 222 ; Hardwicke, Ld. 
Ch., in 2 Atk. 400. The director of a cor¬ 
poration cannot buy the corporate property 
at a judicial sale , 2 Pa. Dist. R. 629. Direct¬ 
ors also occupy a fiduciary relation to cred¬ 
itors, for whom they have been said to be 
quasi trustees, and when the corporation 
Becomes insolvent, they become trustees 
for the creditors and stockholders; 1 Holmes 
433; 53 Cal. 806 ; 87 Tex. 060. When 
directors of an insolvent corporation con¬ 
fessed a judgment against it in favor of 
one of themselves to give him an advan¬ 
tage by priority of Iren over another creditor, 
about to obtain judgment, the preference 
was not permittee and the two judgments 
were placed upon the same footing; 9 Fed. 
Rep. 532. See Thomp. Li&b. of Dir, 897 ; 18 
Ohio St. 169. Directors are held personally 
responsible for acts of misfeasance or gross 
negligence, or for fraud and breach of 
trust; L. R. 5 H. L. 480 ; 50 Vt. 477 ; 71 
Pa 11 ; 68 Law T. 880 ; 8 Fed. Rep. 817 ; 17 
Cent. L. J. (N. J. Ch.)433. An action to en¬ 
force this responsibility must be brought on 
behalf of all the stockholders, and not by a 
single one; 88 Pa. 19 ; and cannot be 
brought by a creditor ; 8 W. Va. 530. Di¬ 
rectors are not liable for the fraud of agents 
employed by them ; 20 W. R. 147 ; Thomp. 
Liao, of Dir. 355. 

It is their duty to use their best efforts to 
promote the interests of the stockholders, 
and they cannot acquire any adverse in¬ 
terests ; 4 Dill. 330 ; 53 Cal. 466 ; a. c. 31 
Am. Rep. 62; 59 Me. 277; 21 Kan. 865. 
A director may become a creditor of a cor¬ 
poration, where his action is not tainted 
with fraud or other improper act; 37 Fed. 
Rep. 894. It is said to be tne rule that con¬ 
tracts made by a director with hia company 
are voidable ; L. R. 0 H. L. 189; 4 DilL 830 ; 
79 Pa. 168 ; 86 Mich. 263; 91 U. 8. 587; 44 
Cal. 106. In many instances the courts have 
held them absolutely void. In a leading 
English case in the house of lords the view 


was taken that the directors were agents of 
the corporation and could not be permitted 
to enter into engagements or have any per¬ 
sonal interest which might possibly conflict 
with the interests of the corporation, and 
that no question could be raised as to the 
fairness or unfairness of such a contract; 1 
McQ. H. L. (Sc.) 461 ; and in several Ameri¬ 
can cases taking this view it is considered 
that directors were subject to the rule ap¬ 
plying to all persons standing in relations 
of trust and involving duties inconsistent 
with their dealing with the trust property 
as their own; 22 N. Y. 327 ; 86 Inch 60; 
64 Wia. 689. A recent high authority save, 
“ there is no sound principle of law or equity 
which prohibits ” such contracts, if entered 
into in good faith, and where there is a 
quorum of directors on the other side of the 
contract present, so that the adoption of the 
measure does not depend on the vote of the 
interested director, and even in the latter 
case the contract is good at law. Because, 
however, he is on both sides of it equity will 
closely scrutinize it and set it aside if it 
violates the good faith which the circum¬ 
stances require; 3 Thomp. Corp. § 4059; 
but in many cases contracts of a corporation 
with directors, fairly made, have been up¬ 
held ; 43 Fed. Rep. 488 ; 51 id. 83; 118U.8. 
322 ; 134 id. 688; 80 N. Y. 527 ; 43 Mich. 105 ; 
47 Conn. 47. The true rule to be ascertain¬ 
ed from the cases is probably, that as to such 
contract there is a presumption of invalidity 
which casts upon the party claiming under 
such contracts the burden of showing that 
no undue advantage was taken or resulted 
from the relation, and the evidence must 
clearly 6how such fairness and good faith ; 
184 N. Y. 240 ; 122 id. 177 ; 125 td. 208 ; 108 
U. 8. 651; 140 id. 586 ; 80 N. J. Eg. 702. 
Accordingly, the more reasonable view is 
that first stated, and it is supported by the 
weight of American authority; 8 Thomp. 
Corp. § 4061 ; but courts holding the extreme 
view that such contracts are void will not 
enforce the fairest contract if the corpora¬ 
tion exercises the option to set it aside; id. 

Some courts take the view that in all 
cases of such contracts their nature and 
terms and the circumstances under which 
they were made must be taken into 
consideration, and that after having been 
subjected to careful scrutiny they will be 
enforced if for the benefit of the corpora¬ 
tion ; 56 la. 178 ; 41 Fed. Rep. 786; 128 Pa. 
508 ; 19 Vt. 187. A corporation acting in 
good faith and with the sole object of con¬ 
tinuing a business which promises to be 
successful, may give a mortgage to direc¬ 
tors who have Lent their credit to it, in 
order to induce a continuance of that cred¬ 
it, and to obtain renewals of maturing 
paper at a time when it is in fact a going 
business and expects to continue in business, 
although its assets may not in fact equal its 
indebtedness; 157 U. 8. 812. See, generally, 
on the subject of contracts between the 
directors and the corporation, 8 Thomp. 
Corp. §§ 4059 to 4075. Note by J. C.Harper, 
20 Fed. Rep. 175, and one by Francis Whar¬ 
ton, 17 id. 58. This rule extends even to 
cases where a majority of directors in 
one corporation contract with another 
corporation in which they are directors; 
Green’s Brice, Ultra Vires 479, n.; 93 Mo. 
485. In a leading case on this subject a 
railroad company desired to purchase the 
property of a canal company, both com¬ 
panies having the same president, who by 
a purchase of a majority of the stock of the 
canal company at nominal rates obtained 
the election of directors favorable to the 
railroad company. Through legal proceed¬ 
ings, which were in fact collusive, the rail¬ 
road company purchased the canal property 
at a price which was alleged by stockholder 
and creditor to be grossly inadequate. On 
bill filed to set aside the sale the court said : 
— 44 Without attempting to decide as to the 
power of directors, in the absence of author¬ 
ity given by the stockholders, to fix a price or 
compensation for the property so sought to 
be appropriated, it is enough to say that this 
is not such an agreement as equity will sus¬ 
tain. There was not only such a gross in¬ 
adequacy of price as to shock the moral 
sense, but there was. in effect, a Bale by a 


trustee to himself, or to his own use and 
benefit. This equity will never permit, not 
even where there is good faith and an ade¬ 
quate consideration. Here there was nei¬ 
ther. The vendor and purchaser were in 
the same interest. As directors of the canal 
company it was the duty of the president 
and his associates to obtain the highest price 
for the property; while as stockholders of 
the railroad' compary it was their interest 
to get it as low as possible. It was in effect, 
a sale by the railroad company to itself;" 
18 Ohio 8t. 169. The same principles are 
supported by many authorities; 2 Black 715; 
48 Wis. 488 ; 88 N. J. L. 506 ; 79 Fa. 168; 47 
la. 641. 

In some ‘cases the question has arisen as 
to the effect of a minority only of the di¬ 
rectors being interested in both companies. 
A contract made between two corporations 
through their respective boards of directors 
is not voidable at the discretion of one of 
the parties thereto from the mere circum¬ 
stance that a minority of its board of di¬ 
rectors are also directors of the other com¬ 
pany ; 84 Ohio 8t. 450. In that case the 
court said that upon the most diligent re¬ 
search it had been unable to find a case hold¬ 
ing such a contract invalid or voidable from 
the mere circumstance that a minority of 
the directors of one company are also di¬ 
rectors of the other company, and, 44 in our 
judgment, where a majority of the board 
are not adversely interested and have no 
adverse employment, the right to avoid the 
contract or transaction does not exist with¬ 
out proof of fraud or unfairness ; ” id. ; 10 
Fed. Rep. 418, 433; 77 Ill. 226. With respect 
to the rule just stated, however, Mr. J. C. 
Harper, in a note on this general subject, 
says:— 

44 It may be questioned, from the author¬ 
ities heretofore referred to, and the general 
tendency of decisions upon the relations of 
directors and other officers to the stock¬ 
holders and creditors, whether the forego¬ 
ing will be accepted as the correct view of 
the effect of the presence of an adversely 
interested minority. It is respectfully sug¬ 
gested that the stockholders and creditors 
contracted for a full board of impartial dis¬ 
interested directors ; ” 20 Fed. Rep. 180. 
This view is sustained by many courts ; in 
another case it was said : " A director whose 
personal interests are adverse to those of the 
corporation has no right to be or act as a 
director. As soon as he finds that he has 
personal interests in conflict with those of 
the company he ought to resign; ” 18 Ohio 
St. 183. In considering the same subject 
McCrary, J., said ;— 44 Besides, where shall 
we draw the line ? If the presence of two 
interested directors in the board at the time 
of the ratification does not vitiate the act, 
would the presence of a larger number of 
such directors have that effect, and, if so, 
what number ; n 2 Fed. Rep. 879 ; and on 
appeal his decision as to the voidability of 
the contract was affirmed and the supreme 
court per Miller, J., said, 44 We concur with 
the circuit judge that no such contract as 
this can be enforced in a court of equity 
where it is resisted and its immorality is 
brought to light. . . . 8uch contracts are 
not absolutely void, but are voidable at the 
election of the parties affected by the fraud. 

It may often occur that, notwithstanding 
the vice of the transaction, namely, the 
directors or trustees, or a majority of them, 
being interested in opposition to the inter¬ 
est of those whom they represent, and in 
reality parties to both sides of the contract, 
that it may be one which those whose con¬ 
fidence is abused may prefer to ratify or 
submit to. It is, therefore, at the option 
of these latter to avoid it, and, until some 
act of theirs indicates such a purpose, it is 
not a nullity ; M 109 U. S. 5$4. 

Arrangements made by directors of a rail¬ 
road company to secure from it unusual 
advantages through the medium of a new 
company in which they are to be stock¬ 
holders, and which is to receive valuable 
contracts from the railroad company in the 
profits of which they would share, are not 
to be enforced by the oourts; 103 U. S. 651, 
affirming 4 Dill. 830; such contracts cannot 
be made or ratified by a board of directors 
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ir cl ud i riff member© of the construction com- pe 

pa nr and arc void ; 109 U. S. 523 ; but a re- tin 

cove-v mav b© had on such a contract for co 

work actually bone fitting the railroad com- 
uanv, on quantum meruit ; ut. ' 

Iii dealing with third parties, directors po 
have all the powers conferred upon them by 
the cliarter. Third parties, without notice, of 
are not bound to know of limitations placed ac 

upon directors by by-laws or otherwise , ®J 

Brice. Clira Vires 474 ; L. R. 5 C-h. ; 13 J? 

Cush. 1; 1 Woolw. 40 ; but see 03 N. \ . 240 ; Cc 

17 Mass. 1. They cannot delegate matters 
in which they are-bound to use their dis- m 
cretion ; Greens Brice, Ultra Vires 490 ; e y 
Moraw. Priv. Corp. 530 ; 21 N. H. 149. See at 
96 U. S. 341 ; 2 Mete. 103; 19 N. \. 207. ac 
The powers of directors of eleemosynary ec 
corporations are much greater than those 
of moneyed corporations : 41 Mo. 578. As ® 
to the power of directors to transfer all the a ; 
corporate property for the purpose of wind- as 
ing up the company, see 5 \V. & S. 240. 13 

Unless the charter provides otherwise, di- ^ 
rectors need not be chosen from among the p 
stockholders; L. R. 5 Oh. Div. 306 ; 22 Ohio 
St. 354. Directors de facto are. presumably, 
directors de jure, anil their contracts bind 
the company ; L. R. 7 Ch. 587. A director C( 
who is permitted to act as such after he lias &I 
sold all his stock, is a director de facto, and ^ 

the proceedings of the board in which he 
takes part are valid as to third persons ; 4 j 
M isc. Rep. 570. 

In the absence of a provision of the char- in 
ter or of a special contract, a director is not ei 
entitled to compensation ; 39 N. Y. 202 ; 71 
III. 200 ; 55 la. 104 ; 39 Am. Rep. 167 ; and 
he cAnnot recover therefor even where a 
resolution to compensate him has been Bt 
passed after the services were rendered ; 29 M 
Pa. 534 ; 49 td. 118 ; 40 Ind. 3G1 ; 27 Conn. 

170. But it is otherwise, when the services n 
were outside of the line of his duty as an v 
officer, underthe charter and by-laws ; as Q 
obtaining a right of wav, soliciting subscrip¬ 
tions. etc. ; 87 III. 447 ;* 49 Mo. 380 ; 3 Misc. J 
Rep. 325; 74 Mich. 226. The supreme court ® 
of Pennsylvania, in a suit by a director 
elected to serve without compensation, to £ 
recover a sum allowed to him by resolution ^ 
after the services were rendered said : “We d 
regard it as contrary to all sound policy to u 
allow the director of a corporation elected J 
to serve without compensation, to recover c 
payment for services performed by him in ^ 
that capacity, or as incidental to his office. J 
It would be a sad spectacle to see the man¬ 
agers of any corporation, ecclesiastical or ^ 
lay, civil or eleemosynary, assembling to- 

§ ether and parcelling out among themselves 
le obligations or other property of the cor- p 
poration in payment for their past ser- I 
vices; ” 29 Pa. 536. This doctrine has, how- R 
ever, been disapproved by the supreme 
courtof Kansas, which said : u We think the 
rule is, in the absence of positive restric* y 
tions, that, when no salary is prescribed, one c 
appointed to an executive office, like that i 
of cashier, is entitled to reasonable compen- * 
sation for his services, and that the directors c 

have power to fix the salary after the ex- B 

piration of the term of office, and this, , 

though such appointee is also a director, 
and continues to be such while holding the 
independent office ; " 20 Fed Rep. 183, note. 1 
There is undoubtedly no implied promise to £ 
pay snch an officer either for regular or ex- c 
tra services, and the underlying principle 1 
has been stated by the supreme court of 
Massachusetts in terms quoted with ap- * 

S roval by the supreme court of the United ] 
tates : “Thus, directors of banks and of 1 
many other corporations usually receive no ’ 
compensation. In such cases, however 1 
valuable the services may be, the law does ■ 
not raise an implied contract to pay by the 1 
party who receives the benefit of them. To < 
render such party liable as a debtor under an * 

implied promise, it must be shown, not only 
that the services were valuable, but also j 
that they were rendered under such circum- ^ 
stances as to raise the fair presumption that , 
the parties intended and understood that 
they were to be paid for ; or. at least, that 
the circ umstances were such that a reason¬ 
able man, in the same situation with the 


person who receive© and is benefltted by 
them, would and ought to understand that 
compensation wa© to be paid for them ;" 
130 Mass. 391 ; 137 U. S. 98. 8ee Piero©, R. 
R. 31 and notes, where the casefl on this 
point are collected. 

Where five member© constituted a board 
of directors of which three were a quorum, 
action taken by three directors present at 
a meeting, upon a majority vote, was held 
to be valid ; 19 N. J. Eq. 402 ; 8. c. 8 Am. 
Corp. Cas. 592. See Quorum. 

To make a legal board of directors, they 
must meet at a time when and a place where 
every other director has the opportunity of 
attending to consult and be consulted with ; 
and there must be a sufficient number pres¬ 
ent to constitute a quorum ; 3 La. 674 ; 13 
id. 527. See 11 Mass. 288 ; 5 Litt. 45 ; 12 S. 
&. R. 259 ; 1 Pet. 46. The fact that notice of 
a special meeting of the board was not given 
as provided by the by-laws of a corporation 
is immaterial, if all the members of the 
board were in fact present and participated 
in the proceedings ; 53 Minn. 381. See 35 
Fed. Rep. 161. 

The fact that a stockholder contemplates, 
if elected a director, to vote for an arrange¬ 
ment by which another corporation will 
control the company, cannot, though such 
an arrangement be illegal, affect the valid¬ 
ity of his election ; 49 Ohio St. 668. 

Provision is usually made, in the act un¬ 
der which a company is incorporated, for 
the election of directors. Such election 
usually takes place once a year, and is gen¬ 
erally bv a vote of the stockholders. 

Sec Prohibition Commissioner, etc. 

DIRECTORY. A provision in a 
statute, rule of procedure, or the like, is 
said to be directory when it is to be consi¬ 
dered as a mere direction or instruction of 
no obligatory force, and involving no in¬ 
validating consequence for its disregard, as 
opposed to an imperative {q. u.) or mandatory 
provision, which must be followed. The 
general rule is, that the prescriptions of a 
statute relating to the performance of a 
public duty are so far directory, that though 
neglect of them may be punishable, yet it 
does not affect the validity of the acts done 
under them, as in the case of a statute 
requiring an officer to prepare and deliver a 
document to another officer on or before a 
certain day. R. & L Diet.; Maxw. Stat. 
330 ei seq. 

DHtlMANT IMPEDIMENTS. Those 
bars which annul a consummated marriage. 

DISABILITY. The want of legal ca¬ 
pacity. See Abatement ; Devise ; Deed ; 
infancy : Insanity : Limitation ; Mar¬ 
riage; Parties. See Non-Ability. 

DISABLING STATUTES (also called 
the Restraining Statutes). The acts of 1 
Eliz. c. 19, 13 Eliz. c. 10, 14 Eliz. cc. 11, 14, 
18 Eliz. c. 11. and 48 Eliz. c. 29, by which 
the power of ecclesiastical or eleemosynary 
corporations to lease their lands was re¬ 
stricted. 2 Bla. Com. 319, 821; Co. Litt. 
44 a ; 2 Steph. Com. 785. 

DISAFFIRMANCE. The act by 

which a person who ha© entered into a void¬ 
able contract, as, for example, an infant, 
disagrees to such contract and declares he 
will not abide by it. 

Disaffirmance is expressed or implied :— 
the former, when the declaration that the 
party will not abide by the contract ie made 
in terms; the latter, when he does an act 
which plainly manifests his determination 
not to abide by it: as, where ah infant made 
a deed for his land, and on coming of age 
he made a deed for the same land to an¬ 
other ; 2 D. & B. 820 ; 10 Pet. 68 ; 18 Mass. 
871, 375. 

DISAFFOREST. To restore to their 
former condition lands which have been 
turned into forests. To remove from the 
operation of the forest laws. 2 Bla. Com. 
416. See Afforest. 


DISAVOW. To deny the authority by 


which an agent pretends to liave acted, as 
when he ha© exceeded the bounds of hi© 
authority. 

It is the duty of the principal to fulfil the 
contract© which have been entered into by 
his authorized agent; and when an agent 
has exceeded his authority he ought prompt¬ 
ly to disavow such act, so that the other 
party may have ]ii© remedy against th© 
agent. See Aoent ; Principal. 

DISBAR. In England, to expel a bar¬ 
rister from the bar. Wharton. 

In the United States, to deprive a person 
of the right to practise as an attorney at 
law. 

An attorney in England is said to be 
stricken from the rolls. As disbarring is 
a very extreme penalty, suspension is more 
frequent. See Attorney. A lawyer can 
be disbarred only for misconduct in his pro¬ 
fessional capacity or respecting his profes¬ 
sional character. He cannot be disbarred 
for theft, perjury, and the like offences, 
without a formal indictment, trial, and con¬ 
viction. The office of an attorney is hia 
property and he cannot be deprived of it 
unless by judgment of his peers and the 
law of the land ; 95 Pa. 220. 

Courts have jurisdiction and power upon 
their own motion without formal complaint 
or petition, in a proper case, to strike the 
name of an attorney from the roll, provided 
lie has had reasonable notice and an oppor¬ 
tunity to be heard. 95 Pa. 220; 54 wis. 
379 ; 107 U. S. 205. 

The complaint must affect the official 
character of the .attorney; 08 Ill. 157; 40 
Am. Rep. 637. The offence need not be an 
indictable one; but its character must be 
such as to show the attorney unfit to be 
trusted with the powers of the profession ; 
30 L. J. (Q. B.)82 ; 10 Bush, Ky. 592 ; 2 Cra. 
C. C. 60 ; 5 Rawle 191. But ignorance of 
the law is not a cause for disbarment; 24 
N. H. 149. Disrespect to the court may b© 
a' cause if it is very gross ; 24 Fed. Rep. 726 ; 
and any breach of fidelity to the court is 
good ground ; 82 N. Y. 1(31 ; 71 Me. 288. 
So also bringing a divorce suit without au¬ 
thority and acting in fraudulent collusion 
with the husband to procure the divorce 
without consent or knowledge of the wife ; 
6 Tex. 55; perjury or subornation of per¬ 
jury ; 10 M. & W. 28 ; or violation of con¬ 
fidence of client; 71 Me. 288. On being 
convicted of felony an attorney loses his 
right to practise in court without an order 
removing him ; 5 Daly, N. Y. 465. Neither 
pardon for felony nor a satisfactory settle¬ 
ment with the injured party affects the 
court’s power to disbar; 64 Me. 140 ; 93 Pa. 
110 ; Weeks, Attys. § 83. 

An unsigned advertisement that divorces 
could be procured for reasons unknown to 
the law, and without reference to the resi¬ 
dences of the parties, is cause for disbar¬ 
ment ; 70 111. 148. • 

See, generally, Archbold, Practice, Chit- 
ty’a ed. 148 ; 1 Tidd, Pr., 9th ed. 69; 6 East 
126 ; L. R. 3 Q. B. 543 ; 5 B. & Aid* 1088. 

DISBURSEMENT. Money paid out 
by an executor, guardian, or trustee, on 
account of the fund in his hands. The nec¬ 
essary expenditures incurred in an action, 
and whicn, under the codes of procedure of 
some of the states, are included in the costs, 
are also so called. But see 41 Ala. 267 ; 9 
Abb. Pr. o. s. 111. 

DISCEPTIO CAUBjB (Lat.). In Ro¬ 
man Law. The argument of a cause by 
the counsel on both sides. Calvinus, Lex. 

DISCHARGE. In Praotioe. The act 
by which a person in confinement under 
some legal process, or held on an accusation 
of some crime or misdemeanor, is set at 
liberty; the writing containing the order 
for his being so set at liberty is also called 
a discharge. 

The discharge of a defendant, in prison 
under a ca. sa., when mode by the plaintiff, 
has the operation of satisfying the debt, the 
plaintiff having no other remedy ; 4 Term 

But when the discharge is in consequence 
of tlie insolvent laws, or the defendant dies 
in prison, the debt is not satisfied. In the 
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first case the plaintiff has a remedy against 
the property of the defendant acquired after 
his discharge, and in the last case against 
the executors or administrators of the 
debtor. Bacon, Abr. Execution, D; Bing¬ 
ham. Execution 2G0. 

The word lias still other uses. Thus, we 
speak of the discharge of a surety, whereby 
he is released from his liability ; of a debt; 
of a contract; of lands, or money in the 
funds, from an incumbrance ; of an order 
of a court of justice, when such order is 
vacated ; 2 Steph. Com. 107, 161. We also 
speak of a discharge in bankruptcy; 121 
iTs. 457 : 142 id. 381: 48 Fed. Rep. 789. 

See Rvi.f Discharged. 


DISCHARGE OF CONTRACT. 

Termination of a contractual obligation. 
Accomplished in a number of ways: (1) By 
agreement; (2) by performance: (3) by 
impossibility of performance ; (4) by opera¬ 
tion of rules of law upon certain sets of 
circumstances; (5) by breach. 3 Elliott. 
Contracts, § § 1855, 1856. 


DISCHARGE OF A JURY. See 

Jury. 

DISCLAIMER. A disavowal; a re¬ 
nunciation ; as, for example, the act by 
which a patentee renounces part of his title 
of invention. 

Of Estates. The act by which a party 
refuses to accept an estate which has been 
conveyed to him. Thus, a trustee is said to 
disclaim who releases to liis fellow-trustees 
liis estate, and relieves himself of the trust; 
1 Hill, R. P. 354; 13 Conn. 83 ; 6 Cow. 616. 

Of Tenancy. The act of a person in pos¬ 
session, who denies holding the estate of the 
person who claims to be the owner. 2 Nev. 
ot M. 072. An affirmation, by pleading or 
otherwise, in a court of record, that the re¬ 
version is in a stranger. It works a for¬ 
feiture of the lease at common law; Co. 
Litt. 251 ; 1 Cruise, Dig. 109 ; Woodf. LandL 
& T. 300; but not, it is said, in the United 
States ; 1 Washb. R. P. 93. Equity will not 
aid a tenant in denying his landlord’s title ; 
1 Pet. 486. 

In Patent Law. A declaration in writ¬ 
ing, filed under the patent laws, by an in¬ 
ventor whose claim as filed covers more 
than that of which he was the original in¬ 
ventor, renouncing such parts as he does not 
claim to hold. See Patent. 


In Pleading. A renunciation by the de¬ 
fendant of all claim to the subject of the 
demand made bv the plaintiff. 

In Equity, it must, in general, be ac¬ 
companied by an answer; 10 Paige, Ch. 105 ; 
2 Russ. 458 ; 2 Y. & C. 546 ; 9 Sim. 102 ; 2 
Bland, Ch. 678 ; and always when the de¬ 
fendant has so connected himself with the 
matter that justice cannot be done other¬ 
wise ; 9 Sim. 102. It must renounoe all 
claim in any capacity and to any extent; 0 
G. & J. 153. It may be to part of a bill only, 
but it must be clearly a separate and dis¬ 
tinct part of the bill ; Story, Eq. PI. § 889 ; 
Beach, Mod. Eq. Pr. 282. A disclaimer may, 
in general, be abandoned, and a claim put m 
upon subsequent discovery of a right; 
Cooper, Eq. Pi. 310. 

At Law. In real actions, a disclaimer of 
tenancy or estate is frequently added to the 
plea of non-tenure ; Littleton § 391; 10 
Mass. 64. The plea may be either in abate¬ 
ment or in bar; 18 Mass. 489 ; 7 Pick. 81; 
as to the whole or any part of the demanded 
premises ; Stearns, Real Act. 198. 

At common law it is not pleaded as a bar 
to the action, nor is it strictly a plea in 
abatement, as it does not give the plaintiff 
a better writ. It contains no prayer for 
judgment, and is not concluded with a ver¬ 
ification. It is in effect an offer by the 
plaintiff to yield to the claim of the demand¬ 
ant and admit hi9 title to the land ; Steams, 
Real Act. 193. It cannot, in general, be 
made by a person incapable of conveying 
the land. It is equivalent to a judgment in 
favor of the demandant, except when costs 
are demanded ; 13 Mass. 489 ; in which case 
there must be a replication by the demand¬ 
ant ; 6 Pick. 5 ; but no formal replication is 


requisite in Pennsylvania ; 5 Watte 70 ; 8 
Pa. 807. And see i Washb. R. P. 98. 

DISCON xiN U ANOje, In Pleading. 
The chasm or interruption which occurs 
when no answer is given to some material 
matter in the preceding pleading, and the 
opposite party neglects to take advantage 
or such omission. See Com. Dig. Pleader , 
W.; Bao. Abr. Pleas, P. It is distinguished 
from insufficient pleading by the fact that 
the pleading does not profess to answer all 
the preceding pleading in a case of discon¬ 
tinuance ; 1 Wins. Saund. 28, n. It consti¬ 
tutes error, but m ay be cured after verdiot, 
by 33 Hen. Vlil. c. 80, and after judgment 
by nil dicit, confession, or non sum informa- 
tus under 4 Anne, c. 10. See, generally, 1 
Saund. 28 ; 4 Rep. 62 a; 56 N. H. 414. 


There is a difference between buying a 
bill and discounting it. The former word 
is used when the seller does not indorse the 
bill and is not accountable for its pavment. 
See Pothier, De VUsure , n. 128 ; 8 Pet. 40 ; 
Blydenburgh, Usury ; Sewell, Banking; 14 
Ala. 668; 7 How. Pr. 144. The true dis¬ 
count for a given sum, for a given time, 
is such a sum as will in that time amount 
to the interest of the sum to be discounted. 
Wharton. 

In Practice. A set-off or defalcation in 
an action. Yiner, Abr. Discount. But see 
1 Mete. Ky. 597. 

‘To 1 discount, ex tri termini, implies 
reservation of intercut in advance. 251 V 
S. 114. See Set-off. 

DISCOUNTING. See Buying a Note. 


In Praotioe. The chasm or interrup¬ 
tion in proceedings occasioned by the failune 
of the plaintiff to continue the suit regu¬ 
larly from time to time, as he ought; 8 
Bla. Com. 296 ; 52 Miss. 467 ; 56 N. H. 416 ; 
71 Ala. 215. The entry upon record of a 
discontinuance has the s%me effect. The 
plaintiff cannot discontinue after demurrer 
joined and entered, or after verdict or writ 
of inquiry, without leave of court; Cro. 
Jac. 85 ; 1 Lilly, Abr. 478 ; 8C. C. App. 487 ; 
but see 7 Wash. 407 ; although he can not¬ 
withstanding the interposition of a counter¬ 
claim ; 17 N. Y. Sup. 844 : and is generally 
liable for costa when he discontinues, 
though not in all cases. See 1 Johns. 148 ; 
18 id. 252 ;1 Cai. 116 ; 48 Mo. 235; 12 Wend. 
402; Com v Dig. Pleader (W 5) ; Bac. Abr. 
Plea (5 P) See Discontinuance of Estates. 

DISCONTINUANCE OF ES¬ 
TATES. An alienation made or suffered 
by the tenant in tail, or other tenant seised 
in autre droit , by which the issue in tail, or 
heir, or successor, or those in reversion or 
remainder, are driven to their action, and 
cannot enter. 

The term discontinuance is used to distin¬ 
guish those oases where the party whose 
freehold is ousted can restore it only by ac¬ 
tion, from those in which he may restore it 
by entry; Co. Litt. 825 a ; 8 Bla. Com. 171; 
Ad. Ej. 85; Bac. Abr.; Viner, Abr. 

Discontinuances of estates, prior to their 
express abolition, had long become obsolete, 
and they are now abolished by 8 & 4 Will. 
IV. o. 27, and 8 & 9 Viet. c. 106; Moz. & 
W. Dio.; 1 Steph. Com. 510, n. 


DISCONTINUED. “Discontinued'’ 
with reference to an action, is synonymous 
with “stricken from the docket“filed 
away." 164 Ky. 426, 175 S. W. 662. 

DISCONTINUOUS SERVITUDE. 
An e asemen t made up of repeated acts in¬ 
stead of one continuous act, such as right 
of way, drawing water, etc. See Ease¬ 
ment. 

DISCOUNT. In Contracts. Interest 
reserved from the amount loaned at the 
time of *nairing a loan. An allowance 
sometimes made for prompt payment. A a 
a verb, it is used to denote the act of giv¬ 
ing money for a bill of exchange or prom¬ 
issory note, deducting the interest; 6 Ohio 
8t. 527; 15 id. 87; 18 Conn. 248; 48 Mo. 
189: 8 Wheat. 888; 14 Ala. 677 ; 42 Md. 592. 

In an ordinary commercial document, 
discount means rebate of interest and not 
11 true ” or mathemantical discount; [1696] 

2 Ch. 820. . 

A discount by a htnk means ex in termini 
a deduction or drawback made upon its ad- 
van oes or loans of money upon negotiable 
paper or other evidences of debt, payable at 
a future day, which are transferred to the 
bank. It is the difference between the 

S rice and the amount of the debt, the evi- 
ence of which is transferred; 104 U. 8. 
276 ; 8 Wheat. 850. 

The taking of legal interest in advance is 
not usurious ; but it is only allowed for the 
benefit of trade and where the bill or note 
discounted is meant for circulation and is 
fora short term ; 2 Cow. 678,712 ; 8 Wend. 
408. 


DISCOVERT. Not covert; unmarried. 
The term is applied to a woman unmarried, 
or widow,—one not within the bonds of 
matrimony. 

DISCOVERY. (Fr. dlcouvrir, to un¬ 
cover, to discover). The act of finding an 
unknown country. 

The nations of Europe adopted the principle that 
the discovery of any part, of America gave title to 
the government by whose subjects or by whose au¬ 
thority it was made, as against all European govern¬ 
ments. This title was to be consummated hypos 
session ; 6 Wheat. MS ; 10 Pet. 907; 8 Washb. R. P. 
518. 

By the law of nations, dominion of new 
territory may be acquired by discovery 
and oocupation as well as by cession or con¬ 
quest ; lb7 U. 8. 202. 

An invention or improvement. See Pat¬ 
ent. Also used of the disclosure by a bank¬ 
rupt of his property for the benefit of credi¬ 
tors. 

In Praotioe. The disclosure of facts 
resting in the knowledge of the defendant, 
or the production of deeds, writings, or 
things in his possession or power, in order 
to maintain tne right or title of the party 
asking it, in some other suit or proceeding. 

It was originally an equitable form of procedure' 
and a bill of discovery, strictly so called, was brought 
to assist parties to suits In other courts. Every bll) 
In equity Is In some sense a bill of discovery, since it 
seen a disclosure from the defendant, on his oath 
of the truth of the circumstances constituting the 

S lain tiff 1 a case as propounded In his bill; Story, Eq. 

ur. f 1488; but the term Is technically applied as- 
defined above. See 4 R. I. 450; 2 S toe let. Cb. 273. 
Many Important questions have arisen out of the 
exercise of this power by equity ; but these are of 
comparatively little practical importance In England 
and many of the states of the United States, 
where parties may be made -witnesses and com¬ 
pelled to produce books and papers In courts of law ; 
Ssteph. Com. 508; 17* 18 Viet. c. 125. 

Such bills are greatly favored in equity, 
and are sustained in all cases where some 
well-founded objection does not exist against 
the exercise of the jurisdiction ; Story, Eq. 
Jur. § 1488 ; 8 Conn. 528 ; 2 H, & G. 383. See 
17 Mass. 117 ; 22 Me. 207 ; 4 Hen. & M. 478; 
8 Md. Ch. Dec. 418 ; 40 Ill. App. 610. Some 
of the more important of the oo jections are, 
—jfirsf, that the subject is not cognizable in 
any municipal court of justice ; Story, Eq. 
Jur. § 1489; second , that the court will not 
lend its aid to obtain a discovery for the 
particular court for which it is wanted, as 
where the court can itself compel a dis¬ 
covery ; 2 Ves. 451 ; 2 Edw. Ch. 605 ; 37 N. 
H. 55 ; third , that the plaintiff is not enti¬ 
tled by reason of personal disability ; fourth , 
that the plaintiff has no title to the char¬ 
acter in which he sues; 4 Pai^e, Ch. 639; 
fifth, that the value of the suit is beneath 
the dignity of the court; sixth, that the 
plaintiff has no interest in the subject-mat¬ 
ter or title to the discovery required ; 2 Bro. 
Ch. 331; 4 Madd. 193; Cooper, Eq. PI. c. 1, 
§ 4; 2 Mete. Mass. 127 ; 17 Me. 404; 10 Ky. 
L. Rep. 980 ; or that an action for which it 
is wanted will not lie; 3 Bro. Ch. 155 ; 1 
Bligh, N. s. 120 ; 3 Y. & C. 255 ; see 1 Pliill. 
Ch. 209 ; seventh, that the defendant is not 
answerable to the plaintiff, but that some 
other person has a right to call for the dis¬ 
covery ; eighth , that the policy of the law ex¬ 
empts the defendant from the discovery, as 
on account of the peculiar relations of the 
parties ; 2 Y. & C. 107 ; 8 E. L. & Eq. 89 ; 
85 id. 283 ; 3 Paige, Ch. 80 ; in case of arbi¬ 
trators ; 2 Vern. 380 ; 8 Atk. 529 \ ninth, 
that the defendant is hot bound to discover 
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his own title ; Biaph. Eq. 561 ; 1 Vern. 105 ; 

6 Whart. 141; see 61 Conn. 503 ; or that he 
is a bona fide purchaser without notice of 
theplaintiff's claim ; 2 Edw. Ch. 81; 8 M. 

A K. 581 : 8 Sim. 153 ; 5 Mas. 060 ; 1 Sumn. 
506 ; 7 Pet. 253 : 7 Ora. 2 ; 6 Paige. Ch. 823 ; 
and see 83 Vt. 252; 1 Stockt. 83 ; tenth , 
that the discovery is not material in the 
suit; 3 Ves. 401; 1 Johns. Ch. 548 ; eleventh, 
that the defendant is a mere witness; 2 
Bro. Ch. 832 ; 8 Edw. Ch. 130 ; but see 2 Ves. 
451 ; 1 Sch. & L. 227 ; 11 Sim. 805 ; 1 Paige, 
Ch. 37 ; twelfth, that the discovery called 
for would criminate the defendant. 

The suit must be of a purely civil nature, 
and may not be a orimin&l prosecution ; 
Lofft 1 ; 19 How. St. Tr. 1154 ; 7 Md. 416 ; 
a penal action ; 1 Keen 839 ; 3 Blatchf. 39 ; 
a suit partaking of this character; 1 Pet. 
100 ; 6 Conn. 80 ; 14 Ga. 255; or a case in- 
volving moral turpitude. See 1 Bligh, N. 8. 
96; BE. L. A Eq. 117; 5 Madd. 220; 11 
Beav. 330 ; 1 Sim. 404 ; 24 Miss. 17. 

Workmen pledged to secrecy and em¬ 
ployed in a factory in which the business is 
conducted in private, to secure secrecy as 
to the method of manufacture, will not be 
compelled, in a suit against their employer, 
to disclose such secrets ; 49 Fed. Rep. 17. 

A corporation not a party to a suit will 
not be compelled to open its records which 
it is claimed will disclose something of im¬ 
portance to the litigation ; 85 Fed. Kep. 15; 
nor is an adverse examination of a defend¬ 
ant before trial allowable for the purpose of 
discovering a cause of action; 3 Misc. Rep. 
514 ; 67 Hun 898. 

An infant party to an action cannot be 
compelled to make discovery of documents ; 
[1892] 3 Q. B. 178. 

The court has power to allow a party to 
an action to take photographs of documents 
in the possession of the other party ; [1893] 

2 0. B. 191. 

It seems to be settled that a bill will lie 
against a corporation and its officers to com¬ 
pel a discovery from the officers, to aid a 
plaintiff or a defendant in maintaining or 
defending a suit brought against or by the 
corporation alone ; 19 Blatcnf. 69; 1 Ch. D. 
71; 144 Mass- 347. 

In the sense in which the word is used w ith 
respect to equity suits generally, there was, 
until a comparatively recent period, a fail¬ 
ure to recognize the distinction between the 
*wo functions of an answer in chancery, 
viz.: discovery and defence. These two 
were in the civil law entirely separated, 
while in chancery they were indiscrimin¬ 
ately commingled. The distinction is very 
clearly put in Langdell’s Equity Pleadings, 
2d ed. § 68, where the author attributes to 
Wigram (Disc., 2d ed. §17) and Hare (Diso. 
223) the simultaneous notice of what he 
terms “ the unnatural union.” The distinc¬ 
tion is important because, when it is borne 
inmind.tne “rule for determining what dis¬ 
covery the defendant must give in hiu an¬ 
swer becomes simple and uniform. He 
must answer categorically every material 
allegation and charge in the bill, unless he 
has some objection which would be good in 
the mouth of a witness.” In a note to his 
second edition, Professor Langdell charac¬ 
terizes this rule as too narrow, and sets forth 
cases in which a defendant may object to 
answer as to matters which as a witness he 
could not. Among these are the cases of a 
defendant against whom no case is made 
and no relief prayed; one joined because 
he has a conflicting claim against another 
defendant, which must be set up by cross¬ 
bill ; or where a defendant may refuse to 
answer parts of the bill relating wholly to 
other defendants. With respect to particu¬ 
lar cases the rule must be deduced from the 
decisions most nearly applicable, and the 
cases will be found to be collected and ex¬ 
amined with discrimination in the work 
cited. See also Ad. Eq. b. 1, ch. 1. 

Courts of equity which have once ob¬ 
tained jurisdiction for purposes of discovery 
will dispose of a cause finally, if proper for 
the consideration of equity, though the 
remedy at law is fully adequate ; 1 Story, 
Eq. Jur. 64 k ; 1 Munf. 98 ; 1 A. K. Marsh. 
463, 468; 15 Me. 82; 2 Johns. Ch. 424 ; 1 
Desaaus. 208 ; 2 Ov. 71 ; 90 Ala. 469. Con¬ 


sult Adams; Story; Bispham; Pomeroy; 
Beach, Eq. Jur.; Green leaf; Phillips, Evi¬ 
dence ; Wigram ; Hare, Discovery : Joy, 
Confessions; Langdell, Equity Pleading. 

DISCREDIT. To deprive one of credit 
or confidence. 

In general, a party may discredit a wit¬ 
ness called by the opposite party, who tes¬ 
tifies against him, by proving that his char¬ 
acter is such as not to entitle him to credit 
or confidence, or any* other fact which 
shows he is not entitled to belief. It is 
ole&rly settled, also, that the party volun¬ 
tarily calling a witness cannot afterwards 
impeach his character for truth and vera¬ 
city ; 1 Mood. A R. 414; 8 B. & C. 746 ; 70 
Miss. 742 ; 82 Tex. Cr. R. 510. See 5 Ind. 
App. 248 ; 43 Ill. App. 178 ; 52 Kan. 531. 
If a party call a witness who turns out un¬ 
favorable, he may call another to prove 
the same point; Tayl. Ev. 1247 ; 2 Compb. 
556 ; 2 Stark. 884; 1 Nev. A M. 84; 4 B. A 

A. 193 ; 50 Mo. App. 18 ; 1 Phill. Ev. 229. 
The rule that a party cannot discredit his 
own witness is not violated by proving facts 
contrary to the testimony of such witness ; 
111 N. C. 814. 

Where the evidence of a witness is a sur¬ 
prise to the party calling him, the trial 
judge, in the exercise of discretion, may 
permit him to be cross-examined by sucn 
party to show that his previous statements 
and conduct were at variance witn his testi¬ 
mony ; 150 Pa. 611 ; 54 Minn. 434. Proof 
of contradictory statements by one’s own 
witness, voluntarily called and not a party, 
is in general not admissible, although the 
party calling him may have been surprised 
by them ; but he may show that the facts 
were not as stated, although these may tend 
incidentally to discredit the witness; 151 
U. S. 303. 

DISCREPANCY. A difference be¬ 
tween one thing and another, between one 
writing and another ; a variance. 

A material discrepancy exists when there 
is such a difference between a thing al¬ 
leged and a thing offered in evidence as to 
show they are not substantially the same : 
as, when the plaintiff in his declaration for 
a malicious arrest averred that “ the plain¬ 
tiff, in that action, did not prosecute his 
said suit, but therein made default,” and 
the record was that he obtained a rule to 
discontinue. 

An immaterial discrepancy is one which 
dqes not materially affect the cause: as, 
where a declaration stated that a deed bore 
date in a certain year of our Lord, and the 
deed was simply dated “ March 80, 1701.” 
2 Salk. 658; 19 Johns. 49 ; 5 Taunt. 7; 2 

B. A Aid. 301; 8 Miss. 428 ; 2 McLean 69 ; 
21 Pick. 486. 

DISCRETION. That part of the judi¬ 
cial function which decides questions aris¬ 
ing in the trial of a cause, according to the 
particular circumstances of each case, and 
as to which the judgment of the court is 
uncontrolled by fixed rules of law. 

The power exercised by courts to deter¬ 
mine questions to which no strict rule of 
law is applicable but which, from their na¬ 
ture, ana the circumstances of the case, are 
controlled by the personal judgment of the 
court. 

Whether or not a particular question is one 
of discretion is in almost every case a mat¬ 
ter of settled law, and the individual court 
or judge has no power to place it within or 
without that category. It is only when a 
question arises which, according to prece¬ 
dent, is treated as such that the Judicial dis¬ 
cretion is invoked and its exercise cannot 
be reviewed. 


The dlecretloo of a Judge In said by Lord Camden 
to be the law of tyrants : It Is always unknown. It ts 
different in different men ; It Is casual, and depends 
upon constitution, temper, and passion. In the best. 
It Is oftentimes caprice ; In the worst, it is every 
vice, folly, and passion to which human nature is 
liable. Optima lex qua minimum relinquit arbitrio 
judicit: optimum judex out mintmum ttbi. Bacon, 
Aph.; 1 Pow. Mortg. 247 a ; 2 Bell, Suppl. to Ves. 
801 ; Toulller, llv 8, n. 388 ; 1 Lilly, Abr. 447. But 
the prevailing opinion Is that discretion must not be 
arbitrary, fanciful, and capricious ; it must be legal 
and regular^governed by rule, not by humor ; 4 
Burr 18 Wend. 90 


There Is a species of discretion which Is authorised 
by express law and without which justice cannot be 


administered : for example. If an old offender, a man 
of much Intelligence and cunning, whose talents ren¬ 
der him dangerous to the community, Induces a 
young man of weak Intellect to commit a larceny In 
company with himself, they are both liable to be 
punished for the offence. The law foreseeing such 
a oase, has provided that the punishment should be 
proportioned so as to do justice, and It has left such 
apportionment to the discretion of the judge. It is 
evident that without such discretion justice could 
not be administered ; for one of these parties as¬ 
suredly deserves a much more severe punishment 
than tne other. 

And many matters relating to the trial such as 
the order of giving evidence, granting of new trials, 
etc., are properly left mainly or entirely to the dis¬ 
cretion of the Judge ; 18 Wend. 79, 90 ; 84 Barb. 991 ; 
88 8.C. 899 ; 98 Mich. 631 ; 180 N. Y. 06A ; 2 C. C. App. 
880 ; 111 N. C. 145. 

Decisions upon matters within the abeolute dis¬ 
cretion of a court are not revlewable in courts of 
appeal; 157Mav. 570 ; 109 id. 800; 111 N. C. 609; 
109 U- 8. 190 ; 8 C. C. App. 668 : but the discretion In 
granting or refusing a writ of mandamus must be 
exercised under legal rules, &Dd is‘revlewable In 
an appellate court ; 78 N. Y. 66. Such a writ will 
not be granted to regulate the exercise of a discre¬ 
tion on the part of an official; 15 Fla. 817 ; 68 Ala. 87. 

A testator may leave it to his executor to 
construe the provisions of his will, and to 
decide doubtful questions concerning his 
intentions; 15 Fed. Rep. 696 ; and the donor 
of a power may leave its execution to the 
discretion of tne donee; 4 D. J. AS. 614. 

In Criminal Law. The ability to know 
and distinguish between good and evil,— 
between what is lawful and what is un¬ 
lawful. 

The age at which children are said to 
have discretion is not very accurately as¬ 
certained. Under seven years, it seems 
that no circumstances of mischievous dis¬ 
cretion can be admitted to overthrow the 
strong presumption of innocence which is 
raisea by an age so tender ; 1 Hale, PI. Cr. 
27, 28 ; 4 Bla. Com. 28. Between the ages 
of seven and fourteen the infant is, prima 
facie , destitute of criminal design ; but this 
presumption diminishes as the age in¬ 
creases, and even during this interval of 
youth may be repelled by positive evi¬ 
dence of vicious intention ; for tenderness 
of years will not excuse a maturity in crime, 
the maxim in these cases being malitia sup- 
plet <Btatem . At fourteen, children are said 
to have acquired legal discretion ; 1 Hale, 
PI. Cr. 25. See 88 Pa. 35 ; Doli Cap ax ; Aoe, 

DISCRETIONARY. See Ministerial 
Dcty. 

DISCRETION ARY TRUSTS. Those 
which cannot be duly administered with¬ 
out the application of a certain degree of 
prudence and judgment: as, when a fund 
is given to trustees to be distributed m cer¬ 
tain charities to be selected by the trustees. 

DISCRIMINATION. This word is 
now generally applied in law to a breach 
of the statutory or common-law duty of a 
carrier to treat all customers alike. It is 
applied to inequality in both rates of fare 
and rates of freight, and may also be prac¬ 
tised by inequality in the facilities afforded 
to different consignors. In regard to freight 
rates, discrimination means the cliargmg 
shippers unequal sums for carrying the same 
quantity of goods equal distances; 95 N. 

C. 434. The fact that the higher charge 
is not unreasonable will not affect the case ; 
31 Fed. Rep. 57. The mere allowance of a 
rebate will not prove discrimination ; for 
others may obtain the same advantage; 
but to contract to deny others the benefit 
of a rebate is discrimination ; 22 Mo. App. 
224 ; 38 N. J. L. 505; 32 A. & E. R. R, Cas. 
413 ; 56 Ill. 513; 118 III. 250. 

Mere inequality in charges is not discrim¬ 
ination ; it is such only when the ship¬ 
pers stand on the same footing in all re¬ 
spects. The reasonableness of unequal 
rates may be proved by the difference in 
the character of the goods, or the part of the 
line over which they are shipped, having 
due regard to the expense of carriage ; 07 
Ill. 11 ; 12 Gray 398; 74 Pa. 181 ; 0 Lea 
684 ; 58 Tex. 98. 

It is held in Ergland that it is not an 
unlawful discrimination for a carrier to 
convey a large quantity of merchandise at 
a less rate than that charged for smaller 
quantities ; for transportation in large and 
small quantities does not involve the same 
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DISSOLUTION 


and, and both Quu and Titiu* Are entitled 
to the legacv in equal parts. 6 Toullter, n. 
704. See OopitlatiV* TKRM ; CON8TRUO 
TIOK 

DtSMS. Dime, which sea. 

DISMISS. To remove. To Bend out of 
court. Formerly used in chancery of the 
removal of a cause out of <. ouit without any 
farther hearing. The term lb now used in 
courts of law a iso 

It M.rujtiis: final embngof a suit, not a 
fin.J ju»l tv.ent ol\ the controversy, but an 
end ot mat prvX'Vjxbng; MJ N. rf. 417 ; 24 
Ga. 33 ; 1 Ohio St 170. It is well eettled that 
the judgment of A court dismissing a suit 
for want of jurisdiction does not conclude 
the plaintiffs right of action; 109 U. 9. 429. 

After a decree, whether final or interloc¬ 
utory. has been made by which the rights of 
a party defendant hare been adjudicated, 
or such proceedings have been taken as en¬ 
title the defendant to a decree, the com¬ 
plainant will not be allow ed to dismiss his 
Dill without the consent of the defendant; 
109 U. S. 713. 

The effect of dismissals under the codes of some 
of the United States, has been much discussed. 
Thus In New York. ’ a final judgment dismissing 
the complaint, e.lher before or at terft trial, rendered 
In an action hereafter commenced, 1 ' docs not prevent 
a Dew action for the same cause of action, unless It 
expressly declares that It Is rendered upon the 
merits. 

DISMISSED. Sve Dismiss 

DISOBEDIENCE. Continued “diso¬ 
bedience" on the part of a pupil in school 
constitutes insubordination. 129 Ky. 35, 
110S. W. 346. 

DISORDERLY CONDUCT. One 

who commits a breach of the peace, riot, rout 
or affray ia necessarily guilty of “disorderly 
conduct.” Conduct may be disorderly, and 
not be a breach of the peace. 108 Ky. 624, 
57 S. W. 491. 

DISORDERLY HOUSE. In Crim¬ 
inal Law. A house the inmates of which 
behave bo badly as to become a nuisance to 
the neighborhood. It has a wide meaning, 
and includes bawdy houses, common gam¬ 
ing houses, and places of a like character ; 
1 Bish. Cr. L. § 1100; 2 Cra. 075 ; 120 Mass. 
356. In order to constitute it such it is not 
necessary that there be acts violative of the 
peace of the neighborhood, or boisterous 
disturbance and open acts of lewd ness; 71 
Md. 275 ; 96 Ala. 1 ; but a single act of lewd- 
ness of a man and woman in a house, 
does not constitute the offence of keeping a 
house of prostitution ; 75 Mich. 127. 

The keeper of such house may be indicted 
for keeping a public nuisance ; Hardr. 844 ; 
1 Wheel. Cr. Cas. 290; 1 8. & R. 342 ; Bacon, 
Abr. A T ixisance«, A ;■ 4 Sharsw. Bla. Com. 
107, 168. note; 83 N. Y. 5S7; 52 Ala. 877. 
The husband must be joined with the wife 
in an indictment to suppress a disorderly 
house ; 1 Show. 146. 

DISORDERLY PERSONS. A class 

of offenders described in the statutes which 
punish them. Bee 4 Bla. Com. 169. 

DISPARAGEMENT. In Old Eng¬ 
lish Law. An injury by union or com¬ 
parison with some person or thing of infer¬ 
ior rank or excellence. 

Marriage without disparagement was 
marriage to one of suitable rank and char¬ 
acter. 2 Bla. Com. 70 ; Co. Litt. 82 b. The 
guardian in chivalry had the right of de¬ 
posing of his infant ward in matrimony ; 
and provided he tendered a marriage with¬ 
out aisparaaement or inequality, if the in¬ 
fant refused, he was obliged to pay a valor 
naritagii to the guardian. 

Disparagare, to connect in an unequal 
marriage. Spelman, Gloss, Disparagatio, 
disparagement. Used in Magna Charts (9 


in forma pauperis. 

when a person has been admitted to sue 
in forma pauperis, and before the suit is 
ended it appears that the party has become 
the owner of a sufficient estate real, or per¬ 
sonal, or has been guilty of some wrong, he 
may be dispaupered. 

DISPENSATION. A relaxation of 
law for the benefit or advantage of an in¬ 
dividual. In the United States, no power 
exists, except in the legislature, to dispense 
with Law : and then it is not eo much t dis¬ 
pensation as a change of the law. 

DISPLACE. Used in shipping articles, 
and, when applied to an officer, meaning 
^rope rl^ to disrate, not to discharge. 103 


DISPONE. In Scotch Law. A tech • 
nic&l word essential to the conveyance of 
heritable property, and for which no equiv¬ 
alent is accepted however clear may be the 
meaning of the party. Paterson. Comp. 

DISPOSE. To alienate or direct the 
ownership of property, as, disposition by 
will. 42 N. Y. 79 ; see 40 N. H. 210 ; 101 
U. S. 880. Used also of the determination of 
suits ; 13 Wall. 664. Called a word of large 
extent; Freem. 177. 


DISPOSITION 


Final Dispo¬ 


sition. 


guardian between those of unequal rank 
and injurious to the ward. 

DISPAUPER. In English Law. To 
deprive a person of the privilege of suing 


DISPOSSESSION. Ouster ; a wrong 
that carries with it the amotion of posses¬ 
sion. An act whereby the wrong-doer gets 
the actual occupation of the land or heredi¬ 
tament. It includes abatement, intrusion, 
disseisin, discontinuance, deforcement. 3 
Bla. Com. 107. 

DISPUTATIO PORI (Lat ). Argu¬ 
ment in court. Du Cange. 

DISPUTE. A fact is properly said to 
be in dispute when it is alleged by one party 
and denied by the other, and by both with 
some show of reason. 19 Pa. 494. 

DISQUALIFY. To incapacitate, to 
diB&ble, to divest or deprive of qualifica¬ 
tions. 57 Cal. 606. 

To disqualify means to deprive of the 
qualities or properties necessary for any 
purpose ; to render unfit; to deprive of legal 
capacity, power, or right; as, a conviction 
of perjury “disqualifies" a man to be a 
witness. 9 A. & E. Ency. 542 ; 57 Cal. 604. 

DISRATIONARE. In old English 
law, to prove : to dcraign ; to establish ur 
make good a Haim, charge or accusation 

Also, according to Spelman, to disprove or 
refute. Burrill Sec Dirationare; De- 
raign. 

DISSA8INA. In old Scotch law, 

disseisin, dispossession Burnll ; Skene. 

DISSECTION. The act of cutting 
into pieces an animal or vegetable for the 
purpose of ascertaining the structure and 
uses of its parts ; anatomy ; the act of sepa¬ 
rating into constituent parts for the purpose 
of critical examination. Webster. 

DISSEISE. To deprive of seisin 
( q . v .); to turn or put out of possession 
wrongfully ; to oust or dispossess of a free¬ 
hold, Burrill. See Disseisin ; Disseisee 

DISSEISEE. One who is wrongfully 
put out of possession of his lands ; one who 
is disseised. 

DISSEISIN. A privation of seisin. A 
usurpation of the right of seisin and posses¬ 
sion, and an exercise of such powers and 
privileges of ownership as to keep out or 
displace him to whom these rightfully be¬ 
long. 2 Washb. R. P, 288; Mitch. R. P. 259. 

It takes the seisin or estate from one mar 
and places it in another. It is an ouster ol 
the rightful owner from the seisin or estate 
in the land, and the commencement of a 
new estate in the wrong-doer. It may be 
by abatement, intrusion, discontinuance, 
or deforcement, as well as by disseisin prop¬ 
erly so called. Every dispossession is not a 
disseisin. A disseisin, properly so called, 


requires an ouster of the freehold. A dis¬ 
seisin' at election is not s disseisin in fact; 2 
PTes. Abetr. T. 279; but by admission only 
of the injured party, for the purpose of 
trying his right w a real action ; Co. Litt. 
277 ; 2 Me. 242 ; 4 N. H. 871 ; 5 Cow. 871; 
5 Pet. 402 ; 6 Pick. 172. 

Disseisin may be effected either in cor¬ 
poreal inheritances, or incorporeal. Dissei¬ 
sin of thins* corporeal, as of houses, lands, 
eto., must be by entry and actual disposses¬ 
sion of the freehold : as if a man enters, by 
force or fraud, into the house of another, 
and turns, or, at least, keeps, him or his ser¬ 
vants out of possession. Disseisin of inoor- 

S oreal hereditaments cannot be an actual 
is possession ; for the subject itself ia neither 
capable of actual bodily possession or dis¬ 
possession ; 8 Bla. Com. 169, 170. Bee 6 
Pick. 172 ; 6 Johns. 197 ; 2 Watts 23 ; 1 Vt. 
155; 10 Pet. 414; 1 Dana 279; 11 Me. 408. 

In the early law every disseisin was a 
breach of the peaoe; if perpetrated with 
violence it was a serious breach. The dis¬ 
seisor was amerced never less than the 
amount'of the damage ; if it were bj force 
of arms ho was sent to prison and fined. 
Besides he gave the sherinan ox,—“ the dis¬ 
seisin ox, M —or five shillings. If he disseised 
one who has already recovered possession 
from him by the assise, this was a still 
graver offence, for which he was imprisoned 
hy a statute. The offender was a redissei- 
sor ; 2 Poll. & Maitl. Hist, of Eng. Law 45. 

DISSEISITUS. A disscissee, or tbe 
party who is disseised, or put out of posses¬ 
sion or seisin of the freehold Burrill : Liu 
472 

DISSEISOR. One who puts another 
out of the possession of his lands wrong¬ 
fully. 

DISSENT. A disagreement to some¬ 
thing which has been done. It is express or 
implied. 

The law presumes that every person to 
whom a conveyance has been made has 
given his assent to it, because it is supposed 
to be for his benefit, To rebut the presump¬ 
tion. his dissent must be expressed. See 4 
Mas. 206; 11 Wheat. 78; 1 Binn. 502; 12 
Maas. 456 ; 8 Johns. Ch. 261; 35 Neb. 361, 91 
Tenn. 147 ; 114 N. Y. 807 ; Assent. 

In Ecclesiastical Law. A refusal to 
conform to the rites and ceremonies of the 
established church. 2 Burn, Eccl. Law 165, 
220. 

DISSENTER. One who refuses to con¬ 
form to the rites and ceremonies of the es¬ 
tablished churches ; a non-conformist ( q . v .). 
2 Bum, Eccl. Law 165-220. 

In English history, a separatist from the 
Church of England and the service and 
worship thereof. Protestant dissenter, one 
belonging to a Protestant sect, as distin¬ 
guished from a papist, or from such as deny 
the Trinity. Jacob, oeo Non-Conformist ; 
Recusant. 

DI88ENTIENTE. See Nemine Dis- 

BENTIENTE , NeMINE CoNTRADICENTE. 

DISSOLUTION. In Contracts. The 
dissolution of a contract is the annulling 
its effects between the contracting parties. 

The disaolntion of a partnership is the put¬ 
ting an end to the partnership, its dissolu¬ 
tion does not affect contracts made between 
the partners and others; so that they are 
entitled tq all their rights, and are liable on 
their obligations, as if the partnership had 
not been dissolved. See Partnership. 

Of Corporations. Dissolution of cor¬ 
porations takes place by act of legislature 
(but in America only by consent of the cor¬ 
poration, or where the power to dissolve has 
been reserved by the legislature); by the 
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of them ; by a surrender of the charter ; by 
the expiration of the period for which it was 
chartered ; by proceedings for the winding 
up of the company under the law ; or by a 
forfeiture of the franchises, for abuse of its 
powers. The loss of members will not work 
a dissolution, so long as enough members 
remain to fill vacancies ; 5 Ind. 77 ; 155 Mass. 
183; nor does a failure to elect officers ; 13 
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Pa. 188; 2U Conn. 447; 19 D.C. 575; 8 Watte 
46. So of an eleemosynary corporation; 
14 How. 968; nor does the resignation of 
all the officers of a corporation work a dis¬ 
solution ; 18 la. 469; but it is said that a 
municipal or charitable corporation may be 
dissolved bv the loss of all of its members, 
although to is mode of dissolution cannot 
take place in the case of business corpora¬ 
tions which have a transferrable joint stock, 
because the corporate shares, being per¬ 
sonal property, must always belong to Borne 
person, and such person must of neces¬ 
sity be a member of the corporation; 5 
Thomp. Corp. & 6659 ; 94 Pick. 99. And 
even where all the shares of stock pass into 
the hands of less than the prescribed num¬ 
ber of stockholders, there is no dissolution, 
even though they may havepassed into the 
hands of two members; 14 rick. 68 ; or of 
a single person ; 42 Ga. 148 ; and such per¬ 
son could cany on the corporate business; 
id. 


Ordinarily, a corporation may by a mar 
jority vote surrender its franchises; 44 Pa. 
435; 7 C. E. Green 404 ; 7 Gray 898; but such 
a surrender must be accepted by the state ; 9 
R. 1.590; excepting where the stockholders 
are liable for the debts; 7 Cold. 490. A cor¬ 
poration is not dissolved or its franchises 
forfeited by its insolvency and assignment 
of its assets for the benefit of its creditors, 
where the state brings no proceedings to 
have the charter forfeited, and there is no 
surrender thereof by act of the shareholders; 
86 Tenn. 614 ; 11 Colo. 97 ; 35 Fed. Rep. 483. 

A non-user of corporate powers does not 
of itself work a dissolution, even though it 
be for twenty years; 21 N. J. Eq. 463 ; but 
see 87 Vt. 324, where there had been no 
corporate acts performed for 23 years and 
it was held there was a dissolution. The 
question is one of fact and intent; 5 Thomp. 
Corp. § 6650. The fact that a corporation 
has ceased to do business and has made an 
assignment of all its property for the pay¬ 
ment of its debts and for several years neld 
no annual meetings or elected directors, 
does not work a dissolution to the extent of 
preventing its maintaining an action for a 
debt due it; id. g 6660. The sale of the 
property and franchises of a corporation in 
foreclosure proceedings does not, ipso 
fac o , work a dissolution. It will pass the 
franchise of the company to operate or 
enjoy the particular properly foreclosed, but 
not its primary franchise to be a corpora¬ 
tion ; 5 Thomp. Corp. g 60G2. (But that the 
corporation is extinguished by such a sale, 
see 37 Mo. 131.) The insolvency of a cor¬ 
poration or the appointment of a receiver 
therefor does not work a dissolution ; 24 
Pick. 46. 


By the statutory consolidation of two 
corporations, it would seem that both are 
dissolved, strictly speaking, unless the 
statute provides for the consolidation oi 
one of the companies into the other. Pro¬ 
vision is always made by such statutes that 
the indebtedness of either of the companies 
shall become the indebtedness of the con¬ 
solidated company. See 5 Thomp. Corp. 
§ 6671. 

The forfeiture of a charter by misuser or 
nonuser is complete only upon a final ad¬ 
judication thereof in a competent court, up¬ 
on proper proceedings at the suit of the gov¬ 
ernment which created the corporation, and 
in the courts of such government; Moraw. 
Priv. Corp. 959, 1015 ; the existence of the 
charter cannot be attacked collaterally, or 
by an individual; 7 Pick. 344 ; 4 G. & J. 1. 
But when the legislature has reserved the 
right to revoke a charter for abuse of its 
privileges or failure to perform a condition, 
it may enact the repeal at the proper time ; 
23 Pick. 334 ; 20 Pa. 287 ; and such repealing 
act will be held constitutional unless the 
company can show by plain and satisfac¬ 
tory evidence that the privileges granted 
under the charter were not misused or 
abused ; id. The courts will not presume 
that the power of repeal has been improp¬ 
erly exercised; 5 Thomp. Corp. § 0579. 
Where the legislature reserves the unquali¬ 
fied right of repeal upon the liappening of 
a certain condition, it is exclusively within 
its power to determine whether the condi¬ 


tion has happened, and a previous judicial 
determination of that fact is not necessary ; 
id. ; 26 Pa. 287 ; 23 Pick. 334 ; 83 Minn. 877. 
And so where there is a right of repeal in 
the legislature in case the corporation mis¬ 
uses its franchises ; 20 Pa. 287. Such mis¬ 
use or abuse of corporate privileges consists 
in any positive act in violation of the 
charter and in derogation of puhlio right 
wilfully done or caused to be done by those 
appointed to manage the general concerns 
of the corporation ; id, Where a franchise 
is granted with a provision that if not ex¬ 
ercised in a specified time it shall be void, 
upon the expiration of the time without 
the performance of the condition, the 
charter falls without any action on the part 
of the state to declare its forfeiture; 110 
Pa. 391 ; 46 N. J. Eq. 118 ; 81 N. Y. 69. 
But other cases hold that the charter is 
not forfeited until action by the state either 
legislative or judicial; 79 Mo. 632 ; 16 Wall. 
203 ; 73 Ill. 541. The former view is 
strongly maintained by Judge Thompson; 
see 5 Thomp. Corp. § 6586. If the charter 
or the statute under which it is granted 
names a definite period for the life of the 
corporation, the corporation is dissolved, 
ipso facto , upon the expiration of that 
period without any action either on the 
part of the state or of the members of the 
corporation; 76 Col. 190; 5 Mo. App. 337. 

The incapacity to revive or resuscitate 
the powers of a corporation may arise from 
three causes: 1. The absence of the neces¬ 
sary officers who are required to be present 
when the deficiency is supplied, or their 
incapacity or neglect to do some act which 
is requisite to the validity of the appoint¬ 
ment ; 2. The want of the necessary cor¬ 
porators who are required to unite in the 
appointment; 3. The want of the proper 
rsons from whom the appointment is to 
made.” 5 Thomp. Corp. $ 6658. 

Upon a dissolution, the assets of all kinds 
are a trust fund for the payment of debts, 
and afterwards for distribution among the 
stockholders ; 2 Kent 307; 13 Blatch. 134 ; 
39 N. H. 435. The title of the land of an 
eleemosynary corporation reverts on its dis¬ 
solution, to the original owner without any 
act on his part; 129 Ill. 403. Actions at law 
against a private corporation abate upon its 
dissolution ; 71 Tex. 90 ; contra , 30 W. Va. 
43 ; 11 Colo. 07. Dissolution puts an end to 
all existing contracts. It works a breach 
of the contract; Green’s Brice, Ultra Vires 
803. See 12 Am. Dec. 239 ; 44 La. Ann. 462; 
Boone, Corporations § 197; 9 Lawy. Rep. 
Ann. 33, note ; id. 278. 

Since the dissolution of a corporation, 
either by its own limitation or by the de¬ 
cree of a court of competent jurisdiction, 
puts an end to its legal existence, it can 
thereafter neither prosecute nor defend an 
action. Accordingly, in the absence of 
statutory reservations (which, however, 
generally exist), upon the dissolution of a 
corporation all actions pending against it 
abate; 8 Pet. 281; 21 Wall. 609 ; 68 Ill. 348 ; 
31 Me. 57 ; 123 Mass. 32 ; 58 N. Y. 562; 71 
Tex. 90; and if the suit has been com¬ 
menced by attachment, the dissolution will 
destroy the attachment lien ; 56 Conn. 468; 

8 W. & S. 207 ; unless ripened into a judg¬ 
ment at the time of the dissolution, and this, 
whether the attachment is original or is 
sued out in aid of a pending action; 5 
Thomp. Corp. § 6724. 

Unaer the statutes providing for the keep¬ 
ing alive of actions which would otherwise 
abate on the dissolution of a corporation, it 
is not quite settled whether the same prin¬ 
ciples apply as those which apply to the 
survival of actions on the death of a natural 
person ; but the weight of authority is in 
favor of the affirmative ; 16N. Y.Supp. 692; 
81 Wis, 207. 

In Practice. The act of rendering a le¬ 
gal proceeding null, or changing its char¬ 
acter ; as where an attachment is dissolved 
so far as it is a lien on property by enter¬ 
ing bail or security to the action ; or as in¬ 
junctions are dissolved by the court. 

DISSUADE. In Criminal Law. To 
turn from any action by advice or solicita¬ 
tion. Wore. Diet. 


To dissuade a witness from giving evi¬ 
dence against a person indicted is an indict¬ 
able offence at common law ; Hawk. PI. 
Cr. b. 1, c. 21, s. 15. The mere attempt to 
stifle evidence is also criminal although the 
persuasion should not succeed, on the gen¬ 
eral principle that an incitement to commit 
a crime is m itself criminal; 1 Russ. Cr. 44; 
2 East 5, 21; 0 id, 454 ; 2 Stra. 904 ; 2 
Leach 925. 

DISTANCE. The rule is that the dis¬ 
tance between given points should be meas¬ 
ured in a straight line; 5 E. A B. 92; 6 id. 
850 ; 8 L. R, Exch. 32. But in a rule of 
court as to service the distance has been 
taken by the usual road ; 7 Cow. 419. 

DISTILLERY. A place or building 
where alcoholic liquors are distilled or man¬ 
ufactured. See Pet. C. C. 180; Act July 18, 
1866,14Stat.L. 117; 45 N. Y. 499 ; 54 id. 85. 

DISTRACTED PERSON. A tenn 
used in the statutes of Illinois, Rev. Laws, 
1833, p. 332, and New Hampshire, Dig. 
Laws, 1830, p. 339, to express a state of 
insanity. 

DI8TRACTIO. In Civil Law. The 
sale of a pledge by a debtor. The appro¬ 
priation of the property of a ward Dy a 
guardian. Calvinus, Lex. 

DISTRAHERE. To withdraw ; to sell. 
Distrahere controversial, to diminish and 
settle quarrels; distrahere matrimoniam, 
to dissolve marriage ; to divorce. Calvinus, 
Lex. 

DISTRAIN. To take as a pledge prop¬ 
erty of another, and keep the same until he 
performs his obligation or until the prop¬ 
erty is replevied by the sheriff. It was used 
to secure an appearance in court, payment 
of rent, performance of services, etc. 8 
Bla. Com. 231 ; Fitzh. N. B. 82 (B) (C), 223 ; 

8 Daly 455. See Distress. 

DISTRESS (Ft. distraindre, to draw 
away from; Lat districtio). The taking of 
a personal chattel out of the possession of 
a wrong-doer into the custody of the party 
injured, to procure satisfaction for the 
wrong done. 8 Bla. Com. 6; 44 Barb. 488. 
It is generally resorted to for the purpose of 
enforcing the payment of rent, taxeB, or 
other duties, as well as to exact compensa¬ 
tion for such damages as result from the 
trespasses of cattle. 

This remedy is of great antiquity, and is said by 
Spelm&n to nave prevailed among the Oothic na¬ 
tions of Europe from the breaking up of the Roman 
Empire. But in a recent work the opinion is er- 
ressed that distress before judicial proceedings 
ad been taken Is not very old. 1 Poll. & Maui 
Hist. Engl. Law 894. Distress was not a means 
whereby the distrainor could satisfy the debt due 
him; ibid. After distress the lord might not sell 
the goods ; they were not In his possession, but were 
in cuatodia legit, and he must be ready to give them 
up If the tenant tendered arrears or ofreredgage and 
pledge that he would contest the claim In a court 
of law. The lord could not take what he liked best 
among the chattels that he found ; 8 id. 674. The 
English statutes since the days of Magna Charts 
have, from time to 4 time, extended and modified its 
features to meet the exigencies of the times. Our 
state legislatures have generally, and with some al 
teratlons, adopted the English provisions, recogDU 
Ing the old remedy as a salutary and necessary one, 
equally conducive to the security of the landlord 
and to the welfare of society. As a means of col¬ 
lecting rent, however, It Is becoming uupopular in 
the United States, as giving an undue advantage to 
landlords over other creditors in the collection of 
debts. 8ee2 Dali. 88 ; 2 Halst. 29 ; 1 Harr. & J. 8; 1 
M’Cord 290; 1 Blackf. 489 ; 1 Bibb 607 ; 2 Leigh SW ; 

S Dana £09. 

In the New England states the law of attachment 
on metne process has superseded the law of distress ; 

8 Pick. 10£ 960 ; 4 Dane, Abr. 130. The state of New 
York hn-<t expressly abolished It by statute. The 
courts of North Carolina hold It to be in consistent 
with the spirit of her Laws and government, and de¬ 
clare that the common process of distress does not 
exist In that state; 2 McCord 89 ; Cam. & N. 22 ; to 
the same effect are the laws of Missouri; 8 Mo. 472. 

In Ohio, Tennessee, and Alabama there are no stat¬ 
utory provisions on the subject, except in the for¬ 
mer state to secure to the landlord a share of the 
crops in preference to an execution creditor, and 
one In the latter, confining the remedy to the city 
of Mobile; 8 Ala. 289. Mississippi has abolished It 
by statute; but property cannot t>e taken in execu¬ 
tion on the premises unless a year's rent, If it be 
due, is first tendered to the landlord, who has also a 
lien on the growing crop ; 50 Miss. 556 ; to the same 
effect are the statutes of Wisconsin ; Wis. Laws, 
I860, p. 77. In Colorado a landlord cannot distrain 
unless In pursuance of an express agreement; 11 
Colo. 899. 

To authorize a distress there must be a 
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fixed rent in money, produce or services; 
it mar be by parol and if not oertain it 
mustbe capable of being reduced to a cer¬ 
tainty ; Co. Lilt 96 a ; 9 Wend. 822; S Pa. 
81; 1 Bay 316 ; and hence it will not lie on 
m!n agreement to pay no rent, but make re¬ 
pairs of uncertain value; Add. Pa. 847 ; a 
dtoreee for a rent of a oertain quantity of 
gi min may name the value in oaae of tender 
of arrears or sale of the property; 18 S. A 
R 62. See .8 W. A a 531. 

A distress can only be taken for rent in 
aiTear, and not, therefore, until the day 
after it is due ; unless by the terms of the 
lease it is made payable in advance ; 4 Cow. 
Blfl ; s Munf. 877 ; 138 Ill. 488. But no pre¬ 
vious demand is neoeeaary, except where 
the conditions of the lease require it; 83 
Ua. 402, Nor will the right be extinguished 
either by an unsatisfied judgment for the 
rent or by taking a promissory note there¬ 
for, unless such note has been accepted in 
absolute payment of the rent; 6 H ill 661; 
3 Pa. 490. 

It may be taken for any kind of rent, the 
detention of which beyond the day of pay¬ 
ment is injurious to him who is entitled to 
receive it. 

At common law. the distrainor must have pos- 
Bossad a revonriouary In tares t in the premises out of 


148 5. But the English statute of 4 Geo. EL. c. 38, 
substantially a bolish ed all distinction between 
rwita, and gave the remedy in all cases where rent 
ts r eser ved upon a lease. The effect of the statute 
was to separate the right of distress from the rever¬ 
sion to which it before been Incident, and to 
place every species of rent upon the same footing 
as if the power of distress had been expressly re¬ 
served in each case. 


A distress may be made by each one of 
several joint tenan ts for the whole rent or 
they may all join together; 4 Bingh. 562 ; 2 




for his separate share ; 1 McCl. A Y. 107; 
Cro. Jac. oil; unless the rent be entire, as 
of a house, in which case they must all ioin: 
Co. Litt 197 a ; 5 Term 246 ; a husband 
as tenant by the curtesy for rent due to his 
wife, although due to her as executrix or 
administratrix ; 2 Saund. 195 ; 1 Ld. Raym. 
869; a widow after dower has been admea¬ 
sured for her third of the rent; Co. Litt. 
82 a ; an heir at law, or devisee, for that 
which becomes due to them respectively, 
after the death of the ancestor, in respect 
to their reversionary estate; 5 Cow. 601 ; 

1 Saund. 287; see 34 Ill. App. 378 ; and 
guardians, trustees, or agents who make 
leases in their own names, as well as the 
assignee of the reversion which is subject to 
a lease ; 2 Hill 475 ; 5 C. A P. 379. Payment 
of rent is sufficient attornment to enable 
the party to whom the payment is made to 
make a distress; 28 Ill. App. 643. 

Generally all goods found upon the prem¬ 
ises, whether of tenant, under-tenant, or 
stranger, may be distrained for rent in 
arrear ; Woo of. Landl. & T. 435 ; 13 Wend. 
258; 1 Rawle 435 ; 7 H. A J. 120 ; 4 Rand. 
834; 1 BaiL 497; 91 Pa 349 ; Com. Dig. 
Distress (B 1). Thus, a gentleman’s chariot 
in a coach-house of a Livery-stable keeper 
was distrainable by the landlord of the 
livery-stable keeper ; 8 Burr. 1498; cattle 
put on the tenant’s land by consent of the 
owners of the beasts, are distrainable by the 
landlord immediately after for rent in 
arrear; 8 Bla. Com. 8 ; and furniture leased 
to a tenant, and used by him on the demised 
premises, is sub ject to the landlord’s right of 
distress for rent; 134 Pa. 177. Ana the 
necessity of this rule is justified by the con¬ 
sideration that the rights of the landlord 
would be Liable to be defeated by a great 
variety of frauds and collusions, if bis 
remedy should be restricted to such goods 
only as he could prove to be the property of 
the tenant. 

Goods of a person who has some interest 
in the land jointly with the distrainor, as 
those of a joint tenant, although found 
upon the land, cannot be distrained; nor 
goods of executors and administrators, or of 
the assignee of an insolvent reg ular ly dis¬ 
charged according to law, in Pennsylvania, 
for more than one year’s rent. Nor can the 
goods of a former tenant, rightfully on the 


land, be distrained for another's rent, as em¬ 
blements, or growing crops of a tenant at 
will quitting on notioe, even after they are 
reaped, if they remain on the land for the 

E urpose of husbandry ; Willes 181; or in the 
an da of a vendee they cannot be distrained 
although the purchaser allow them to re¬ 
main uncut after they have come to matu¬ 
rity ; 2 Ball A B. 362 ; 5 J. B. Moo. 97. If a 
tenant seek to remove from the premises 
any portion of tho crops before the rent is 
due, he is subject to distraint immediately ; 
84 Ga- 479. 

As a distress is only of the property of the 
tenant, things wherein he can have no ab¬ 
solute property, as cats, dogs, rabbits, and 
animals ferce natures , cannot be distrained ; 
yet deer, which are of a wild nature, kept 
in a private enclosure for kale or profit, may 
be distrained for rent; 8 Bla. Com. 7. There 
ca n be no distress of such things as cannot 
be restored to the owner in the same plight 
as when taken, as milk, fruit, and the like ; 

3 Bla. Com. 9 ; or things affixed or annexed 
to the freehold, as furnaces, windows, doors, 
and the like ; Co. Litt. 47 6; or essentially 
part of the freehold although for a time 
removed therefrom, as a millstone removed 
t6 be picked ; or an anvil fixed in a smith's 
shop ; 6 Price 3 ; 1 Q. B. 895 ; 8 id. 961. 

Goods are also privileged in cases where 
the proprietor is either compelled from neces¬ 
sity to place his goods upon the land, or 
where he does so for commercial purposes ; 
17S. A R. 139 ; 4 Halst. 110 ; 1 Bay 102, 170 ; 

2 M’Cord 39 ; 3 Ball A B. 75 ; 6 J. B. Moo. 
243 ; 2 C. A P. 853. In the first case, the 
goods are exempt because the owner lias no 
option : as goods of a traveller in an inn ; 7 
Hen. VII. M. 1, p. 1; 2 Keny. 489; Barnes 
472; 1 W. Bla. 483; 8 Burr. 1408. In the 
other, the interests of the community 
require that commerce should be encour¬ 
aged ; and adventurers will not engage in 
speculations if the property embarked is to 
be made liable for the payment of debts 
they never contracted. Hence goods landed 
at a wharf, or deposited in a warehouse on 
storage; 17 S. « R. 138; 21 Me. 47; 28 
Wend. 462; goods of a third person con¬ 
signed to an agent to be sold on commission 
(and if the landlord knows that the goods 
are so owned and has them sold under dis¬ 
tress, he is liable to the owner in trespass; 
165 Pa 562); a horse standing in a smith’s 
shop to be shod, or in a common inn, or 
clotn at a tailor’s house to be made into a 
coat, or corn sent to a mill to be ground; 
3 Bla. Com. 8; Woodf. Landl. AT. 440 ; 
cannot be distrained ; neither can goods of 
a boarder, for rent due by the keeper of a 
boarding-house ; 5 Whart. 9 ; unless used by 
the tenant with the boarder’s consent and 
without that of the landlo d ; 1 Hill, N. Y. 
665. 

At common law, goods delivered to a com¬ 
mon carrier, or other person, to be conveyed 
for hire, or goods on the premises of an auc¬ 
tioneer, for the purpose of sale are privi¬ 
leged ; 1 Cr. A BL 880. 

Goods taken in execution cannot be dis¬ 
trained. The law in some states gives the 
landlord the right to claim payment out of 
the proceeds of an execution for rent not 
exceeding one year, and he is entitled to 
payment up to the day of seizure, though 
it be in the middle of a quarter ; 5 Binn. 505; 
but he is not entitled to the day of sale ; 6 
Binn. 505. See 18 Johns. 1. The usual 
practice is to give notice to the sheriff that 
there is a certain sum due to the landlord 
as arrears of rent,—which notice ought to 
be given to the sheriff, or person who takes 
the goods in execution upon the premises ; 
for the sheriff is hot bound to find out 
whether rent is due, nor is he liable to an 
action unless there has been a demand of 
rent before the removal; Com. Dig. Rent 
(D 8); 11 Johns. 186. This notice can be 
given by the immediate landlord only. A 
ground-landlord is not entitled to his rent 
out of the goods of the under-tenant taken 
in execution ; 2 Stra. 787. And where there 
are two executions, the landlord is not en¬ 
titled to a year’s rent on each. See 2 Stra. 
1024. Goods distrained and replevied may 
be distrained by another landlord for sub¬ 
sequent rent ; 2 Dali. 68. Where a tenant 


makes an assignment in the usual form, for 
the benefit of oreditora, the assigned prop¬ 
erty is no longer his in his own right, and 
it cannot be seised under a distress warrant 
for rent; 26 8. C. 888 ; 86 id. 75. 

By statute in some states tools of a man’s 
trade,some designated household furniture, 
sohool-books, and the like, are exempted 
from distress, execution, or sale. In Penn¬ 
sylvania, property to the value of three 
hundred dollars, exclusive of all wearing 
apparel of the defendant and his family, 
and all Bibles and school-books in use in the 
family, are exempted from distress for rent. 
Also sewing-machines in private families. 

There are also goods conditionally privi¬ 
leged, as beasts of the plough, which are 
exempt if there be a sufficient distress be¬ 
sides on the land whence the tfent issues ; 
Co. Litt. 47 o; implements of trade, as a 
loom in actual use, where there is a suffi¬ 
cient distress besides ; 4 Term 666; other 
things in actual use, as a horse whereon a 
person is riding, an axe in the hands of a 

G rson cutting wood, and the like; Co. 
tt 47 a. 

At common law a distress could not be 
made after the expiration of the lease. This 
evil was oorrected by statute in Pennsyl¬ 
vania in 1772. Similar legislative enact¬ 
ments exist in most of the other states. In 
Philadelphia, the Landlord may, under cer¬ 
tain circumstances, apportion his rent, and 
distrain before it becomes due. 

A distress may be made either upon or off 
the land. It generally follows the rent, and 
is, consequently, confined to the land out 
of which it issues ; Woodf. Landl. A T. 466. 
If two pieces of land, therefore, are let by 
two separate demises, although both be con¬ 
tained in one lease, a joint distress cannot 
be made for them; for this would be to make 
the rent of one issue out of the other ; Rep. t. 
Hardw. 245 ; 2 Stra. 1040. But where lands 
lying in different counties are let together* 
by one demise at one entire rent, and it does 
not appear that the lands are separate from 
each other, one distress may be made for 
the whole rent; 1 Ld. Raym. 65; 12 Mod. 
76. And where rent is cnarged upon land 
which is afterwards held by several tenants, 
the grantee or landlord may distrain for the 
whole upon the land of any of them; be¬ 
cause the whole rent is deemed to issue out 
of every part of the land ; Rolle, Abr. 671. 
If there be a house on the land, the distress 
may be made in the house; if the outer 
door or window be open, a distress may be 
taken outof it; Rolle, Abr. 671. If an outer 
door be open, an inner door may be broken 
for the purpose of taking a distress, hut not 
otherwise; Cas. t . Hard. 168. In levying 
a distress for rent entrance was obtained 
into the courtyard through a gate, and be¬ 
ing there, the bailiff broke open the main 
door of the warehouse and distrained there¬ 
in ; the court held the distress illegal, for 
the reason that the door that was broken 
was the outer door ; 68 Law T. 742. A dis¬ 
tress was held lawful where a party climbed 
over the wall surrounding the yard of a 
house and entered the house by an open 
window; [1894] 1 Q. B. 119. Barges on a 
river, attached to the leased premises (a 
wharf) by ropes, cannot be distrained; 6 
Bingh. m. 

By an act of 1772 in Pennsylvania copied 
from theaotof 11 Geo. II. c. 19, where a 
tenant fraudulently removes his goods from 
the premises to prevent a distress, the land¬ 
lord may distrain on them within 80 days 
after removal, but not on goods previously 
sold bona fide and for a valuable considera¬ 
tion to one not privy to the fraud. To bring 
a case within the act, the removal must 
take place after the rent becomes due, and 
must be secret , not made in open day; for 
such removal cannot be said to be clandes¬ 
tine within the meaning of the act; 12 8. A 
R. 217; 7 Bingh. 428; 1 Mood. A M. 685. 
This F.ngliah statute has been re-enacted in 
many of the states, bat the period during 
which the goods may be followed varies 
in different states. In T^-wiinbmn. the land¬ 
lord may follow goods removed from bis 
premises for fifteen days after removal, 
provided they continue to be the prop¬ 
erty of the tenant: La. Civ. Code 2676; 
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of it. 8 Bla. Com. 888 ; 1 a A ft. 390 ; 41 
Me. 104. The remedy for * disturbance Is 
u action on the css, or, in some instances 
in equity, by an injunction. 

DISTURBANCE OF COMMON. 

Any act done by which the right of another 
to his common is incommoded or hindered. 
The remedy is by distress (where beasts are 
put on his common) or by an action on the 
oa**. provided the damages are large enough 
to admit of his laying an action with a per 

? uo.t Cro. Jac. 195 : Co. Litt. 122; 8 Bla. 
dm. 287 ; 1 Saund. 548; 4 Term 71, 

DISTURBANCE OF FRANCHISE. 


The owner of land through which flows a 
stream of water, may recover damages 
from one who diverts the water, for any 
actual injury suffered therefrom in the in- 
joy men t of liis land ; 146 Pa. 488 ; 84 Wis. 
488 : 06 Hun 032. The fact that one diverts 
water malioiously is of no importance In de¬ 
termining whether a legal right of plaintiff 
has been violated; 184 N. Y. 886 . See 
Water-Course ; Gas ; Oil. 

DIVERSITY OF PERSON. The plea 
of a prisoner in bar of execution that he is 
not the person convicted. 4 Steph. Com. 
368 ; Moz. & W. Law Diet. 


Any acts done whereby the owner of a fran¬ 
chise has his property damnified or the pro¬ 
fits arising thence diminished. The remedy 
for such disturbance is a special action on 
t he case ; Cro. Elix. 558 : 2 Saund. 113 6 ; 8 
Sharew. Bla. Com. 236 ; 28 N. H. 488. 

Equity will grant an injunction against 
disturbance of a franchise m certain cases ; 
6 Paige 554 ; 12 Pet. 91 ; 8 G. & J. 479. 

DISTURBANCE OF PATRON¬ 
AGE. The hindrance or obstruction of the 

g itron to present his clerk to a benefice. 8 
la. Com. 242. The principal remedy was a 
writ of right of advowson: and there were al¬ 
so writs of darrein presentment and of qua re 
impedit. Co. 2d Inst. 355 ; Fitzh. N. B. 81. 


DISTURBANCE OF PUBLIC 
WORSHIP. The interference with the 
good order of religious assemblies has been 
described as disturbance, and in some of the 
United States, statutes have been passed to 
meet the offence; 1 Bish. Crim. Li 542 ; 28 
Ind. 884 ; 34 N. Y. 141 ; 1 Ala. Sel. Cas. 61; 
7 Humph. 11 ; 1 W. & S. 648 ; 90 Ga. 459 ; 
51 Mo. App. 293 ; 83 Ala. 68 ; 67 Miss. 858. 

It is not necessary to constitute the of- 
fenoe that the congregation shall be actvatly 
engaged in acts of religious worship at the 
time of the disturbance, but it is sufficient 
if they are assembled for the purpose of 
worship ; 78 ?T. C. 448 ; 68 Ind. 264. 

To support a conviction for disturbing a 
congregation assembled for public worship, 
the evidence must show a wilful disturb¬ 
ance ; 19 S. W. Rep. (Tex,) 605; 1 Gra. 
476 ; 5 Tex. App. 470 ; 53 Ala. 398 ; 68 Ind. 
284 ; 82 N. C. 576. 

A Christmas festival is not a religious 
assembly ; 4 Lea 199 ; nor is a church busi¬ 
ness meeting; 11 Tex. App. 318. A Sun¬ 
day school is not divine service ; 78 Pa. 39. 


DISTURBANCE OF TENURE. 

Breaking the connection which subsists be¬ 
tween lord and tenant. 8 Bla. Com. 242 ; 2 
Steph. Com. 518. 

DISTURBANCE OF WAYS. This 
happens where a person who hath a right 
of way oyer another’s ground by grant or 
prescription is obstructed by enclosures or 
other obstacles, or by ploughing across it, 
by which means he cannot en ioy nis right of 
way, or at least in so commodious a manner 
as ne might have done; 8 Bla. Com. 242; 
5 Gray 409 ; 7 Md. 852 ; 23 Pa. 348; 29 id. 22. 


DISTURBING. See Alarming. 


DIVERSO INTUITU. In a differ 
ent view or point of view ; with a different 
view, design, or purpose; by a different 
course or process. 1 W. Bla. 89 ; 9 East 311; 

1 Pet. 600; Gall. 818 ; 4 Kent, Com. 211 (b). 

DIVEST. See Devest. 

DIVIDE. In Real Estate Law. 

When used by two contracting parties who 
agreed to ''divide” the commissions, divide 
means severance or partition into equal 
parts. 43 Colo. 131, cited by Walker, Real 
Eat. Agen , 8S9. 

In a Will. The words "to divide’’ have 
been construed to be effective words to give 
an immediate interest in the estate. 110 Ky. 
890, 02 S W 1033. 

DIVIDED. See Equally Divided. 

DIVIDEND, a portion of the princi¬ 
pal or profits divided among several owners 
of a thing. 13 Allen 400; 12 N. Y. 825 ; 8 
R. I. 310 ; 1 Dev. A B. Eq. 545 : 22 WaU. 88 . 

The term is usually applied to the division 
of the profits arising out of the business of 
a corporation or to the division among the 
creditors of the effects of an insolvent es¬ 
tate. 

As confined to corporations it is M that 
portion of the profits and surplus funds of 
the corporation which has been actually 
set apart by a valid resolution of the board 
of directors, or by the shareholders at a cor¬ 
porate meeting, for distribution among the 
shareholders according to their respective 
interests, in such a sense as to become 
segregated from the property of the cor¬ 
poration and to become the property of 
the shareholders distributive^. 2 ThoAp. 
Corp. § 2126 

In the commonest use of the terra divi¬ 
dends are a sum which a corporation sets 
apart from its profits to be divided among 
its members. 31 Mich. 76; which, for the 
purpose of declaring a dividend, consist of 
the excess of its casu and other property on 
hand over its liabilities ; 79 la. 678. 

Dividends cannot usually be paid out of 
the capital but only from the profits. The 
former is a trust fund for the stockholders ; 

2 Thomp. Corp. § 2152 ; which each of them 
is entitled to have preserved intact; 25 Mo. 
App. 439 ; but this principle does not apply 
when the capital from its nature is liable to 
waste and depreciation, as in case of com- 

E anies to work a mine or a patent; 41 Ch. 
liv. 1 . 


DITCH. The words “ditch” and 
“ drain ” iiave no technical or exact mean¬ 
ing. They both may mean a hollow place 
in the ground, natural or artificial, where 
water is collected or passes off. 6 Gray 64. 

DITTAY. In Sootch Law. A techni¬ 
cal term in civil law, signifying the matter 
of charge or ground of indictment against 
a person accused of crime. Taking up dit- 
tay is obtaining informations and present¬ 
ments of crime in order to trial. Sxene, de 
verb, eig Bell, Diet. 

DIVERSION. A turning aside or alter¬ 
ing the natural course of a thing. The term 
is chiefly applied to the unauthorized chang¬ 
ing the course of a water-course to the pro 

1 * udice of a lower proprietor. Rap. & Lawr. 
4 . Diet. See 17 Conn. 299 ; 6 Price 1 . 

One who has a natural gas well on his 
place may explode nitroglycerine therein 
for the purpose of increasing the flow, 
though it has the effect of drawing the gas 
from the land of another ; 181 md. fiw. 


Where dividends are required to be de¬ 
clared out of profits merely of a railroad 
company, the rule for ascertaining what the 
profits are is to exclude from consideration 
all debts other than what are commonly 
understood by the term funded debts, but 
to treat as deductions debts incurred and 
due for engines, rails, and the like, which 
should ana would have been paid at the 
time if the funds had been in hand and art 
necessary deductions from the property; 
29 Beav. 273 ; and as to what are net earn¬ 
ings in the sense of surplus profits and there¬ 
fore susceptible of definition, Bee 99 U. 8 . 
420; 99 Am. Deo. 762, note ; 90 Cal. 181. 

In England it was held that dividends 
must be payable in money; L. R. 14 Eq. 
517; and it has been saia there that the 
whole of the profits of a corporation must 
be divided periodically; per Giffard, L. J., 
in L. R. 4 Ch. 494 ; but this is perhaps too 
broadly stated ; Green’s Brice, Ultra Vires 
201. Neither of the above rules obtains in 
America: here stook and scrip dividends 
are very ooromon; 100 Mass. 542 ; 115 id. 


461; 52 N. H. 79 ; 51 Barb. 878 ; 8 R. I. 
497 ; 6 Gill 368 ; Green’s Brioe, Ultra Vires 
900; Moraw. Priv. Corp. 448; and in the 
ahseuoe of statutory restriction are law- 
ful; 93 N. Y. 162; 115 Mass. 471 ; 5 Fed. 
Rep. 737 ; 74 Pa. 88 ; and bonds may be 
issued to the stockholders of a railroad cor¬ 
poration in place of cash as the dividends 
representing earnings appropriated to the 
construction account, and these dividends 
having been duly earned may be declared 
for four years at once instead of each year ; 
47 Hun 560. 

The declaration of dividends is within the 
implied scope of the authority of the di¬ 
rectors, ana unless controlled by the action 
of the corporation itself they have author¬ 
ity, at their sole discretion, to declare divi¬ 
dends and to fix the time and place of pay¬ 
ment within the limits of reason and good 
faith with the stockholders ; 45 Barb. 510 ; 
8 La. Ann. 745 ; 99 U. 8 . 420 ; 69 Mass. 101 ; 
40 N. J. Eq. 114 ; 90 Cal. 131 ; 03 N. Y. 162 ; 
and as to time and place ,'29 N. J. L. 82. 
See 77 Me. 445 ; 119 U. 8 296. And generally 
courts will not interfere in behalf of a com¬ 
mon stockholder to compel the declaration 
of a dividend exoept in case of fraud or 
abuse of discretion ; 51 Barb. 878 ; 33 Conn. 
446; 29 Ala. 503 , 4 Abb. Pr. 107 ; 88 Mich. 
68 ; 81 A. A E. Corp. Cas. 349 ; nor will 
equity restrain the declaration of a dividend 
where the propriety of declaring one is fairly 
within the discretion of the directors; 41 Ch. 
Div. 1 . Dividends may be applied by the 
corporation to debts due by the stockholder 
where the right of set-off would exist with 
respect to other creditors ; 8 8 to. 411 ; but 
this right exists only where the dividend 
has been declared and therefore a stock¬ 
holder cannot refuse to pay interest due to 
the corporation in anticipation that a div¬ 
idend will be declared ; 1 Clarke, Ch. 351. 
It has been held that unpaid dividends are 
assets of the corporation available for 
creditors in case of its insolvency ; 44 Ala. 
305 ; but this view is disapproved and de¬ 
clared unsound upon good reasons; 2 Thomp. 
Corp. § 2134. Dividends improperly de¬ 
clared may be recalled ; id. § 2135 ; and 
even if paid, it has been held that they may 
be reclaimed ; 17 B. Mon. 412 ; but this de¬ 
cision is doubted ; 2 Thomp. Corp. § 2185 ; 
although approved in a case which did not 
reauire the court to go so far but only to 
hold that the dividend,not having been paid, 
was not collectible ; 25 Mo. App. 439. There 
can be no discrimination among stock¬ 
holders of the same class in respect to div¬ 
idends, but if one stockholder is discrimi¬ 
nated against he cannot recover his share 
ratably from the others, until at least he 
has established his right as a creditor of the 
company and pursued his remedy a gains t 
it ; 83 N. Y. 40. 

A stockholder cannot recover the profits 
made by a corporation until a dividend him 
been declared ; 99 Mass. 101 ; 57 N. Y. 196 ; 
81 Mich. 78; 88 Pa. 269; 57 Me. 143; 112 
N. Y. 1; but after a dividend has been de¬ 
clared, and a demand made therefor by a 
stockholder, he may sue in assurapeit for 
the amount due him ; Chase, Deo. 167 ; 67 
N, Y. 196; 49 Pa. 270; and a stockholder 
has been allowed to follow the amount of 
his dividend into the hands of the receiver 
of the company ; 14 Hun 8 , 42 Conn. 17 ; 
and the resolution declaring the dividend is 
an admission of indebtedness in legal money; 
24 N. Y. 548 ; and it is no defence to show 
that the earnings were received in ether 
property; id. Mandamus will not lie to 
oompel the payment of dividends declared 
by a private corporation ; 41 Mich. 186. 

Dividends must be so declared as to give 
each stockholder his proportional share of 
profits ; 45 Barb. 510; 67 N. Y. 106 ; 18 I1L 
610 ; L. R. 8 Ch. 262; 3 Brewst. 866 ; and 
if one person is excepted, he may sue for 
his dividends, for the reason that suoh ex¬ 
ception is void; 21 S. W. Rep. (Mo.) 506. 
They can properly be declared only out of 
profits actually earned; and when improp¬ 
erly declared and paid, they may be re¬ 
covered back ; 71 N. Y. 9 ; 16 How. SOL 

When the fact that a dividend has been 
voted by the directors is not made public or 
communicated to the stockholders, and no 
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fund ia set apart for payment, the vote may 
be rescinded ; 158 Maw. 84. 

It has been said that cash dividends are tc 
be regarded as income, and stock dividends 
as capital; 115 Mass. 481; 102 id. 542 ; L. 
R. 5 Eq. 288; 1 McCleL 627; other cases 
hold that all dividends from earnings or pro* 
fits are income and go to the life tenant; 
18 Barb. 846 ; 80 id. 888 ; 4 C. E. Green 117. 
See 62 N. H. 72 ; also 24 Am. Rep. 189, n.; 
same note in substance in 18 Alb. L. J. 
264. It is now uniformly held that cash 
dividends, extra dividends, or bonuses de¬ 
clared from earnings of a corporation are 
income; A. & E. Encyc.; 15 Sim. 478 ; 
[1887] L. R. 12 App. Cas. 885 ; 10 Lea 695 ; 
88 Pa. 264 ; 99 Mass. 101 ; 104 N. Y. 618. 

Dividends on the stock of a corporation 
whose only property consists of land, which 
dividends are paid from the proceeds of 
sales of the land, or from interest on the 
deferred payments on sales, are all income ; 
78 Hun 121. As between a life tenant and 
remainderman, a dividend representing 
profits is to be considered as income, though 
permanent improvements to an equal a- 
mount had previously been made and it is 
just sufficient to pay for a voted increase in 
the capital stock, which the stockholders 
might subscribe to; 152 Mass. 58. See 1 
McLean 527. 

In 28 Pa. 368, where accumulated profits 
were divided among the stockholders pro¬ 
portionally, in the ‘form of full paid 6tock, 
the stock was considered to he income ; in 
83 Pa. 264 (s. C. 24 Am. Rep. 164), the capi¬ 
tal stock was increased and the option to 
subscribe at par given to the stockholders ; 
the original stock immediately fell in value 
by about the market value of the option ; a 
trustee of shares sold his option on a part 
of his shares, and used the proceeds to sub¬ 
scribe for other shares; these latter were 
considered to be capital. The court based 
its estimate on the market value of the stock 
at the time of the transaction. In 64 Pa. 
256, under peculiar circumstances the pro¬ 
ceeds of the sale of a right to subscribe for 
additional 6tock were considered income. 
Extra dividends and bonuses declared from 
earnings are considered income; 15 Sim. 
473 ; 31 Beav. 280 ; 2 Edw. Ch. 231 ; 6 Allen 
174. And this is the case though the pro¬ 
fits were earned before the purchase of the 
stock; 31 Beav. 280. The enhanced price 
for which stocks sell by reason of profits 
earned but not divided belongs to the corpus 
of the estate ; 32 L. J. Ch. 627. See 36 Cent. 
Law J. 452; Thompson, Corporations, tit. 
Dividend ; Stock. 

In another sense, according to some old 
authorities, dividend signifies one part of 
an indenture. See Cash Dividend. 
Tontine Dividend. See Insurance. 

DIVIDEND ADDITIONS. "Divi¬ 
dend additions” means paid up insurance 
lo the original policy, ana originating in the 
practice of issuing and appending to the 
original policy, a policy payable at death 
for such an amount as the unused part of 
the dividend apportioned to the original 
policy would purchase, at a single premium. 
151 Ky. 609, 152, S. W. 780. 

DIVIDEND STOCK. See Stock. 

DIVINE BIGHT OF KINGS. The 

theory of the Divine Right of Kings in its 
completest form involves the following 
propositions: 

1. Monarchy it a divinely ordained institu¬ 
tion. 

2. Hereditary right is indefeasible. The 
succession to monarchy is regulated by the 
law of primogeniture. The right acquired 
by birth cannot be forfeited through any 
acts of usurpation, of however long con¬ 
tinuance, by any incapacity in the heir, or 
by any act of deposition. So long as the 
heir lives, he is king by hereditary right, 
even though the usurping dynasty naa 
reigned for a thousand years. 

3. Kings are accountable lo God alone . 
Monarchy is pure, the sovereignty being 
entirely vested in the king, whose power ia 
incapable of legal limitation. All law is a 
mere accession to his will, and all constitu¬ 


tional forms and assemblies exist entirely at 
his pleasure. He cannot limit or divide or 
alienate the sovereignty, so as in any way to 
prejudice the right of his successor to its 
complete exercise. 

4. Non-resistance and passive obedience are 
enjoined by God. Under any circumstances 
resistance to a king is a sin, and insures 
damnation. Whenever the king issues a 
command directly contrary to God's law, 
God is to be obeyed rather than the man, but 
the example of the primitive Christians is to 
be followed and nil penalties attached to the 
breach of the law are to be patiently endured. 
Figgis, Divine Right of Kings, p. 5 et seg. 

DXVTNE SERVICE. The name of a 
feudal tenure, by which the tenants were 
obliged to do some special divine services in 
certain, as to sing so many masses, etc. 2 
Bla. Com. 102 ; Mozl. & W. Diet. 

In its modern use the term does not in¬ 
clude Sunday schools; 73 Pa. 39. 

DIV ISA. In Old English. A device, 
award, or decree ; also a aevise ; bounds or 
limits of division of a parish or farm. Also 
a court held on the boundary, in order to 
settle disputes of the tenants. Wharton. 

DIVISIBLE. That which is suscept¬ 
ible of being divided. 

A contract cannot, in general, be divided 
in such a manner tliat an action may be 
brought, or a right accrue, on a part of it; 
2 Pa. 454. But some contracts are suscept¬ 
ible of division : as, when a reversioner sells 
a part of the reversion to one man and a part 
to another, each shall have an action for his 
share of the rent which may accrue on a 
contract to pay a particular rent lo the re¬ 
versioner ; 3 VVhart. 404. See Apportion¬ 
ment. But when it is to do several things 
at several times, an action will lie upon 
every default; 15 Pick. 409. See 1 Me. 316 ; 
6 Mass. 344. 

DIVISION. In English Law. A 

F articular and ascertained part of a county, 
n Lincolnshire division means what riding 
does in Yorkshire. See Sen ism. 

DIVISION OF JOINT BATE. See 

Through Route. 

DIVISION OF OPINION. Disagree¬ 
ment among those called upon to decide a 
matter. 

When, in a company or society, the par¬ 
ties having a right to vote are so divided 
that there is not a plurality of the whole in 
favor of any particular proposition, or when 
the voters are equally divided, it is said 
there is division of opinion. The term is 
especially applied to aaisagreement among 
the judges oi a court such that no decision 
can De rendered upon the matter referred 
to them. 

When the judges of a court are divided 
into three classes, each holding a different 
opinion, that class which has the greatest 
number shall give the judgment: for ex¬ 
ample, on a habeas corpus , when a court is 
composed of four judges, and one is for re¬ 
manding the prisoner, another is for dis¬ 
charging him on his own recognizance, and 
the two others are for discharging him ab¬ 
solutely, the judgment will be that he be 
discharged ; Kudyard’s Case; Bacon, Abr. 
Habeas Corpus (B 10), Court , 5. See 
United States Courts. On the trial of an 
action at law, when the judges of the circuit 
court of the United States are opposed in 
opinion on a material question of law, the 
opinion of the presiding judge prevails; U. 

S. Rev. Stat. § 650; but in any such case 
the judgment rendered conformably there¬ 
to might, without regard to its amount, be 
reviewed on a writ of error, upon a certifi¬ 
cate stating such question ; 100 U. S. 158. 
The power of the supreme court to review 
a case on a division of opinion in a circuit 
court, under U. S. Rev. Stat. §§ 651 and 
697, is taken away by the act or March 8, 
1891, creating the circuit courts of appeals, 
which impliedly repeals said sections; 163 
U. 8.182 ; U. 8. v . Hewecker, Oct. 26,1896. 
See 151 U. 8. 577. 

DIVISUM IMPERIUM. A divided 
jurisdiction. Applied e. g, to the jurisdic¬ 


tion of courts of common law and equity 
over the same subject. 1 Kent 866 ; 4 
Steph. Com. 9. 

DIVORCE. The dissolution or partial 
suspension, by law, of the marriage rela¬ 
tion. 

The dlft^olutloD Is termed divorce from the bond 
of matrimony, or. in the Latin rorm of the expres¬ 
sion, a vinculo matrimonii ; the suspension, divorce 
from bed and board, a mensa et thoro. The former 
divorce puts an end to the marriage; the latter 
leaves it In full force. The term divorce is some¬ 
times also applied to a sentence of nullity, which 
establishes that a supposed or pretended marriage 
either never existed at all, or at least was voidable 
at the election of one or both of the parties. 

The more correct modern usage, however, con¬ 
fines the signification of divorce to the dissolution 
of a valid marriage. What has been known as a 
divorce a mensa et thoro may more properly be 
termed a legal separation. So also a sentence or 
decree which renders a marriage void ab initio , and 
bastardizes the issue, should be distinguished from 
one which is entirely prospective in its operation; 
and for that purpose tne former may be termed a 
sentence of nullity. The present article will ac¬ 
cordingly be confined to divorce in the strict ac¬ 
ceptation of the term. For the other branches of 
the subject, sea Separation a Mensa bt Thoro ; 
Nctjjty of Marriage. 

Marriage, being a legal relation, and not 
(as sometimes supposed) a mere contract, 
can only be dissolved by legal authority. 

The relation originates in the consent of 
the parties, but, once entered into, it must 
continue until the death of either husband 
or wife, unless sooner put an end to by the 
sovereign power. The Supreme Court of 
the United States, in 125 U. S. 210, say that 
whilst marriage is often termed by text 
writers and in decisions of courts a civil 
contract, it is something more. When the 
contract to marry is executed by the mar¬ 
riage, a relation between the parties is 
created which cannot change. Other con¬ 
tracts may be modified, restricted, or en¬ 
larged, or entirely released upon the con¬ 
sent of tlie parties, but not so with mar¬ 
riage. The relation once formed, the law 
steps in and holds the parties to various 
obligations and liabilities. The jsupreme 
court then approves the views laid down 
in 51 Me. 483, where it is said that when 
the contracting parties have entered into 
the marriage state, they have not so much 
entered into a contract as into a new rela¬ 
tion, the rights, duties, and obligations of 
which rest not upon their agreement, but 
upon the general law of the state, statutory 
or common; they are of law, not of con¬ 
tract. It was of contract that the relation 
should be established, but being established, 
the power of the parties as to its extent or 
duration is at an end. Their rights under 
it are determined by the will of the sov¬ 
ereign as evidenced by the law. They can 
neither be modified nor changed by any 
agreement of the parties. It is a relation 
for life and the parties cannot terminate it 
at any shorter period by virtue of any con¬ 
tract they may make. “ Marriage has been 
said to be something more than a mere con¬ 
tract, religious or civil; to be an institu¬ 
tion ” ; L. R. 1 P. & D. 180. In England, 
until late years, no authority existed m any 
of the judicial courts to grant a divorce in 
the strict sense of the term. The subject 
of marriage and divorce generally belonged 
exclusively to the various ecclesiastical 
courts; and they were in the constant habit 
of granting what were termed divorces a 
mensa et thoro , for various causes, and of 
pronouncing sentences of nullity ; but they 
had no power to dissolve a marriage, valid 
and binding in its origin, for causes arising 
subsequent to its solemnization. For that 
purpose recourse must be had to parlia¬ 
ment ; 2 Bum, Eccl. Law 202 ; Maoq. ParL 
Pr. 470. But by the statute ot 20 Sc 21 Viot. 
(1857) c. 85, entitled “An act to amend the 
law relating to divorce and matrimonial 
causes in England,” a new court was 
created, to be called “ The Court for Divorce 
and Matrimonial Causes," upon which was 
conferred exclusively all jurisdiction over 
matrimonial matters then vested in the 
various ecclesiastical courts, and also the 
jurisdiction theretofore exercised by par¬ 
liament in granting divorces. At present 
divorce causes are heard, in the first in¬ 
stance, in the “ Probate and Divorce Divi¬ 
sion of the High Court of Justice," whence 
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an appeal Ilea to the 44 Court of Appeal." 

In this country the usage has been various. 
F orm erly it was common for the various 
state legislatures, like the English parlia¬ 
ment, to grant divorces by special act. 
Latterly, however, this practice is now 
muoh less common. In many states, also, 
it has been expressly prohibited by recent 
state constitutions ; 1 Biah. Mar. A D. § 1471; 
lioyd, Div. 12, 18. Such a statute ia con¬ 
stitutional and it does not offend against 
the constitutional provision which forbids 
laws impairing the obligation of contracts, 
even though there was no valid ground for 
divorce hnd the wife was not notified; 125 
U. 3.120, where the husband was a resident 
of the territory. See also 00 Wis. 272. 
Generally, at the present time, the jurisdic¬ 
tion to grant divorces is conferred by statute 
upon courts of equity, or courts possessing 
equity powers, to be exercised in accord¬ 
ance with the general principles of equity 
practice, subject to such modifications as 
the statute may direct. The practice of the 
"Rnglitth ecclesiastical courts, which is also 
the foundation of the practioe of the new 
oourt for divorce and matrimonial causes 
in England, haa never been adopted to any 
considerable extent in this country ; but it 
is said that in some jurisdictions the prin¬ 
ciples and practice of the ecclesiastical 
courts are followed so far as they are ap 
plicable to our altered conditions and it 
accord with the spirit of our Laws : 2 Biah, 
Mar. A Div. 460. See 85 Vt 366 ; 88 Md. 401. 

Numerous and difficult questions are con¬ 
stantly arising in regard to the validity in 
one state of divorces granted by the courts 
or legislature of another state. The subject 
is fully and ably treated in 2 Biah. Mar. Div. 
and Sep. § 128. The learned author there 
states the following propositions, which he 
elaborates with great care '.—first, the tri¬ 
bunals of a country have no jurisdiction 
over a cause of divorce, wherever the of¬ 
fence may have occurred, if neither of the 
parties has an actual bona fide domicil with¬ 
in its territory; secondly , to entitle the court 
to take jurisdiction, it is sufficient for one 
of the parties to be domiciled in the ooun- 
tary ; both need not be, neither need the 
citation, when the domiciled party is plain¬ 
tiff, be served personally on tne defendant, 
if such personal service cannot be made. 


but there should be reasonable constructive 
notice, at least; thirdly , the place where the 
offence was committed, whether in the 
country in which the suit is brought or a 
foreign country, is immaterial; fourthly , 
the domicil of the parties at the time of the 
offence committed is of no consequence, 
the jurisdiction depending on their aomicil 
when the proceeding is instituted and the 
judgment is rendered ; fifthly, it is immate¬ 
rial to this question-of jurisdiction in what 
country or under what' system of divorce 
laws the marriage was celebrated ; sixthly, 
without a citation within the reach of 
process, or an appearance, the jurisdiction 
extends only to the status and what depends 
directly thereon, and not to collateral fights. 

It should be observed, however, that the 
fourth proposition is not sustained by 
authority in Pennsylvania and New Hamp¬ 
shire, it being held in those states that the 
tribunal of the country alone where the 
parties were domiciled when the delictum 


occurred have jurisdiction to grant 
divorce ; 7 Watts840 ; 8 W. AS.251; 6P 
448 ; 34 N. H. 518, and cases there cited ; I 
id. 474 ; 64 id. 528. And for the law < 
Lou isi a n a, seed La. Ann. 817. In Pennsy 
vania, the rule has been changed by statu 
of 26th April, 1850, 6 6. See 80 Pa. 412. 

The doctrine of tne first proposition 
aaid not to have been thoroughly esta 
lished in England ; 2 Bish. Mar. D. A Be 
6 43 ; but it is fully established in Axnerict 
13 Bush 818 ; 56 Ind. 268; 25 Minn. 29 ; 
Hon 414 ; 1 Utah 112 ; 48 La. Ann. 1140 ; 
Tex. Civ. App. 815; 120 N. Y. 485 ; 185 Mae 
88; 102 N. C. 491; 80 Pa- 601. But et 
contra, 80 Pa. 412 ; 185 id. 522. Mr. Bish< 
ma i n t ain s the second proposition as ful 
supported on principle and authority; a 
specially 4 R. I. 07; 57 Mia* 200 ; A A1 
12; 85 la. 288 ; 9 WalL 108 ; 96 U. 8. 714 ; 
D.C. 481; bnteee76N. Y. 78 ; Story, Con: 


Laws, Redf. ed. ; 8 Am. L. Reg. n. b. 198. 
£a to the third proposition, which is said by 
the same author to be universal, see 29 Ala- 
719 ; 8 N. H. 21 ; 57 Barb. 005 : 18 Johns. 199. 
The fifth proposition is universally recog¬ 
nised ; see 7 Watts 849 ; 14 Pick. 181; 28 
Ala. 18; 81 Ga. 228. flee, however, 2 Cl. A 
F. 668. 

When both husband and wife are domi¬ 
ciled in the state where the divorce Is 
granted, the decree of divorce is without 
doubt valid everywhere; 89 N. H. 88; 8 
Me. 140 ; 14 Mam. 227 ; 56 Md. 128; 72 N. Y. 
287 ; 8 Wis. 664 ; 110 U. 8. 701 ; 111 id. 524 ; 
104 Ill. 85. flee L. R. 6 P. D. 85. 


It is contended by an able writer that, by 
force of the constitution, whenever a state 
oourt has jurisdiction over a cause in di¬ 
vorce, itB sentence has the same effect in 
every other state which it has there: 2 
Bish. Mar. Div. A Sep. 6§ 153-158, 185. 
See Wharf. Confl. of L. § 237. 

If the court making the decree had juris¬ 
diction, it will be held conclusive in other 
states; 99 Cal. 874; 40 Hun 011 ; 80 Ky. 
358 ; 98 Mass. 158 : and jurisdiction will be 
presumed; 155 III. 158; unless want of 
it appears upon the record ; 80 Ill. App. 
159 ; 80 N. Y. 1 ; 27 Minn. 205 ; or it may 
be shown as against the record; 52 Mich. 
117; 154 Mass. 290. One party must be 
domiciled in the state ; 125 Ind. 163 ; 78 Me. 
187 ; 25 Minn. 29; 25 Mich. 247 ; 87 Ohio St. 
817. See 3 Hagg. Eccl. 639. 

There is much difference of opinion as to 
the extra-territorial effect of constructive 
service by publication as between states. If 
both parties are domioiled within the state 
the decree i9 of force in other states; 11 
Allen 196; 115 Mass. 480 ; 72 N. Y. 217; 
hut if only one, the decree determines his 
or her status; 95 U. S. 714, 784 ; 24 Wis. 
872 ; 154 Mass. 290. 

The view cited from Bishop concerning 
the extra-territorial operation of the decree 
under the constitution is held in 9 Me. 140 ; 
110 Mo. 233 ; 29 Pac. Rep. (Elan.) 1071; 91 
Ala. 591 ; the contrary view is taken in 86 
Mich. 838; 56 Wis. lfo; 42 N. J. Eq. 162 ; 
50 Ohio St. 726; 13 Pa. Co. Ct. 384; [1898] 
Prob. 89. In New York it was held iu 
an action for divorce by the wife, where 
the husband removed to Minnesota and 
there secured a divorce, the summons and 
complaint therein having been person¬ 
ally delivered to the plaintiff, but she not 
appearing at the trial, that the decree of the 
Minnesota court did not affect the status 
of the plaintiff in the state of New York ; 
130 N. Y. 193; and to the same effect are 


101 id. 28; 76 id. 78. Referring to this line 
of decisions, Pryor, J., said: “ To this con¬ 
clusion I am compelled; but I am not for¬ 
bidden to say that my reason revolts against 
it; ” 2 Misc. 549 ; and the New York oourt 
of appeals held, that after a defendant had 
gone into another state and filed an answer, 
He was bound by the effect given to it by 
the statutes of that state ; 108 N. Y. 415. 

In England the courts have jurisdiction 
in case the parties are domioiled there at 
the commencement of the proceedings, and 
this is not affected by the residence of the 
parties, their allegiance, their domicil at 
the time of the marriage; the place of the 
marriage, or the place of the offence; Dicey, 
Confl. Laws 269 ; and where the respondent 
has submitted to the jurisdiction of the 
oourt; id. 276. flee Domicil. 

In several Btates divorcee are by statute 
inoperative when a person goes out of the 
state and obtains elsewhere a divorce for a 
cause not valid in the state from which he 
goes. And in Massachusetts the courts 
nave held invalid decrees, for causes not 
cognizable in that state, granted in another 
state, for a divorce when the party went 
there to procure it; 122 Mass. 156 ; or to 
annul a marriage; 157 id. 42 ; but where it 
was not shown that the party went to the 
other state for that purpose and the wife 
had executed a release to the husband, she 
was not permitted to impeach the decree ; 
129 Mass. 1; and so where an appearance 
was entered in the other state; 55 Gal. 884 ; 
or where there has been obtained a bond fide 
domicil elsewhere; 76 Me. 585. 

The supreme court of the United States 


has no jurisdiction to re-examine the judg¬ 
ment ox a state oourt, recognizing as valid 
the decree of a foreign court annulling a 
marriage ; 107 U. 8. 819. Bee 16 Am. L. 
Reg. 65, 198 ; also Whart. Confl. Laws. 

It was never the practice of the English 
parliament to grant a divorce for any other 
cause than adultery : and it was the gen¬ 
eral rule to grant it for simple adultery 
only when committed by the wife, and 
upon the application of the husband. To 
entitle the wife, other circumstances must 
ordinarily concur, simple adultery com¬ 
mitted by the husband not being sufficient; 
Macq. Pari. Pr.,473. The English statute 
of 20 A 21 Viet. c. 85, before referred to, 
prescribes substantially the same rule,—it 
being provided, £ 27, that the husband may 
apply to have his marriage dissolved * 4 on 
the ground that his wife has, since the cele¬ 
bration thereof, been guilty of adultery,” 
and the wife, “ on the ground that, since 
the celebration thereof, her husband has 
been guilty of incestuous bigamy, or of big¬ 
amy with adultery, or of rape, or of sodo¬ 
my, or bestiality, or of adultery coupled 
with such cruelty as without adultery 
would have entitled her to a divorce a men- 
sa et thoro, or of adultery coupled with de¬ 
sertion, without reasonable excuse, for two 
years or upwards.” 

In this country the question depends up¬ 
on the statutes of the several states, the 

f ro visions of which are far from uniform, 
n some of the states, also, the matter is 
left wholly or in part to the discretion of 
the court. See Bish. Mar. D. A Sep; 16 Or. 
168. For more specific information, re¬ 
course must be had to the statutes of the 
several states. 

Some of the more important grounds for 
divorce are: desertion ; for a statutory pe¬ 
riod ; 89 Ga. 471; 44 111. App. 857 ; 65 Vt. 
628; (see Desertion ;) abandonment; 45 
La. Aim. 064; adultery; 87 Ell. App. 219 ; 
48 N. J. Eq. 532; cruelty; 91 Mich. 279; 
84 la. 221 ; 61 Conn. 283 ; 69 Law T. 152; 
76 Ga. 819 ; 83 Va, 806; habitual drunken¬ 
ness; 22 Or. 829 ; 45 La. Ann. 1364; con¬ 
viction of crime, in most states ; incurable 
insanity, in some states; failure to sup¬ 
port ; and impotence, relationship, incapac¬ 
ity to enter into the contract, fraud, du¬ 
ress, etc. 

Cruelty usually means the infliction, or 
threatened infliction, of bodily harm, by 
personal violence, actual or threatened, oi 
by words or conduct causing mental suffer¬ 
ing, and thereby injuring, or tending to in¬ 
jure, the health. In some states falsely 
charging the wife with adultery is suffi¬ 
cient. in a few states bodily injury is not 
necessary; Tiffany, Dom. ReI. 174. Charges 
by a husband of Deating and bruising by 
his wife, with expressions of a wish that 
he were dead and suggestions of poisoning 
him, are 4 ‘ such inhuman treatment as to 
Endanger life; ” 10 Ia. 133. So any course 
of conduct which would have the effect of 
impairing health would be legal cruelty ; 
53 Ia. 511; 84 Ia. 221. See Critelty. 

Where the wife resides in the same 


house, but wilfully occupies separate apart¬ 
ments from the husband and refuses to 
recognize him or to eat or sleep with him 
for a long period, she was held to have de¬ 
serted her husband; 89 Ga. 471; but a mere 
refusal to have sexual intercourse with the 
husband is not desertion; 188 Ill. 436 ; 89 
Minn. 248. The confinement of the wife in 
the lunatic asylum is not an abandonment 
of the husband ; 22 8. W. Rep. (Ky.) 215. 
When a wife is deserted she need not hunt 
for her husband or go to the place whither 
he baa fled ; 44 Ill. App. 857. Where by 
statute both parties have to be residents of 
the state, it means an actual and not a the¬ 
oretical residence, and the rule that the 
domioil of the wife follows that of the 
husband does not apply : 61 Hun 625. 


Some of the principal defences in suits for 
divorce are : Connivance, or the corrupt 
consent of a party to the conduct of tne 
other party, whereof he afterwards com¬ 
plains. This bars the right of divorce, be¬ 
cause no injury was received; for what a 
man has consented to he cannot say was an 
injury ; 8 Bfeh. Mar. A D. £ 204. flee 116 
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DOMESDAY. DOMESDAY-BOOK 


In 01 vll L*V. Etideoce delivered In 
form* mUblwhea by Uw, of whatever 
nature such evidence nnj bo. The term 
however, applied principally to the testi¬ 
mony of witn<ss«. Sarigny, Dr. Rom. £ 
165. See Evidence. 

DOCUMENT ARY EVIDENCE. See 

Testimony. 

DOB. JOHN. The name of the fictitious 
plaintiff in the action of ejeotment. 8 
Steph. Com. 618. 

DOG. A domestic animal. 

In %lrn.-x«t *11 temping** thto word la used ass term 
or unr ct cooturtHdy or rrpmarh See 8 Bulstr. 
an ; 4 Mod. MO ; 1 LeotJ. 148 ; and the title Action on 
tks Oam for Defamation In the Digest* 

A dog is said at common law to have no 
intrinsic value, and he cannot, therefore, be 
the subject of larcenv , 4 Bla. Com. -36 ; 8 
S A R. 571 ; 81 N. C.'527 ; Bell, Cr. Cas. 36. 
(^But it is otherwise in England, by statute, 
and in Pennsylvania, by a statute passed in 
1878, dogs are made personal property, sub¬ 
ject to larceny, upon being duly registered. 

In Texas they may become the subject of 
theft; 30 Tci. App. 333 ; while they are held 
to be property within the meaning of 
Amend. V. of tfie Constitution , 8Utah 245.) 
But the owner has such property in him that 
he may maintain trespass for an injury to 
his dog, or trover for a conversion : 1 Mete. 
Haas. 555; 10 Ired. 2o9; **for a man may 
have property in some things which are of 
so base nature that no felonv can he com¬ 
mitted of them : as. of a bloodhound or mas¬ 
tiff ; ” 13 Hen. VIII. 3 ; 18 iff. 2 ; 7 Co. 18 u ; 

2 Bla. Com. 397 ; Fitxin N. R. 86; Brooke. 
Abr. Trespass, pi. 407 ; Hob. 283 ; Cro. Eliz. 
125 ; Cro. Jac. 463 ; 3 W. Bla. 1117. 

Dogs, if dangerous animals, may lawfully 
be killed when their ferocity is known to 
their owner, or in self-defence; 10 Johns. 
885 ; 13 id. 813; 35 Neb. 638 ; and when bit¬ 
ten by a rabid animal a dog may be law¬ 
fully killed by any one ; 13 Johns. 312 ; 60 
III. 211 ; but one is not justified in killing a 
dog without notice to the owner, merely be¬ 
cause it barks around hiahouse at night; 98 
Mich. 420. 

When a dog, in consequence of his vicious 
habits, becomes a common nuisance, the 
owner may be indicted. And when he com¬ 
mits an injury, if the owner had a knowl¬ 
edge of his mischievous propensity he is lia¬ 
ble to an action on the case ; Bull. N. P. 77 ; 

1 B. & Aid. 620 ; 4Campb. 108 ; 4Cow. 851 ; 

6 S. A R. 36 ; 1 1U. 492 ; 17 Wend. 496 ; 23 id. 
854 ; 4 Dev. A B. 146 ; 10 Cush. 509 ; 64 Hun 
636; 161 Pa 98 ; 41 La, Ann. 1029 : 49 N. J. 
L. 1G3 ; 27 111 App. 531. Bee 1 Ky. L. Rep. 
90 ; 159 Mass. '497 ; Animal. 

A mnn h** a right to keep a dog to guard 
his premises, but not to put him at the en- 
tranoe of his house; because a person com¬ 
ing there on lawful business may be injured 
by him ; and this, though there may be an¬ 
other entrance to the house; 4 C. A P. 297 ; 
6 id. 1. See also 155 Pa. 225. But if a dog 
is chained, and a visitor so incautiously go 
near him that he is bitten, he has no light 
of action against the owner; 8 Bla Com. 154. 

A tax on dogs is constitutions 1, and so is 
a provision that in case of refusal to pay the 
tax, the dog may be Wiled ; 100 Maas. 136; 
82 N. C. 175 ; contra, 8 Ohio Cir. Ct. R. 12; 
8 Utah 245. A proceeding of the most 
stringent character for the destruction of 
dogs kept contrary to municipal regula¬ 
tions is constitutional; 69 Miss. 34. See 
Expectation. 

DOGMA. In Civil Law The word is 
used in the firstchapter, first section, of the 
second Novel, and signifies an ordinance of 
the senate. See, also. Dig. 27. 16. 

DOLE. A part or portion. Dole-meadow, 
that which is shared by several. Spelman, 
Glow. : CoweL 

DOLE AN CB. A personal charge 
against a judicial officer,—a personal charge 
either of misconduct or of negligence. L. R, 
6 P. C. 155. 

DOU CAP AX. Capable of miscliief ; 
having knowledge of right and wrong. 4 
BU. Com. 22, 28; 1 Hale, Pl.Cr.26, 27? 


DOLI IN GAP AX (IaLI Incapable of 
distinguishing good from eviL A child un¬ 
der seven is absolutely presumed to be doit 
tnrapaoj; between seven and fourteen is, 
prima facie,incapax dolt, but may be shown 
to be capax dolt. 4 Bla. Com. 28 ; Broom, 
Max. 310 ; 2 Pick. 280 ; 14 Ohio 222 ; 2 Park. 
Cr. R. 174. See Discretion ; Aax. 

DOLLAR (Germ. Thaler). The money 
unit of the United St&tee. 


:ui«l 


International 


or by 


It was established under the confederation by i 
olutkw of congress. July 0L 1736. This was originally 
rep r es e nted by a sliver piece only ; the coinage of 
which was authorised by the act of congress of Aug. 

8 , IT*. The same act also established a decimal sys¬ 
tem of coinage and account*. But the coinage was 
not effected until after the passage of the act of 
April a, 17TB. establishing a mint, 1 U. B. Slat. L. MS; 
and the first coinage of dollars commenced In 1794. 
The law last cited provided for the coinage of dol¬ 
lars or unite, each to be of the value of a Spanish 
milled dollar, as the same waa then current, and to 
contain three hundred and seventy-one grains and 
four-sixteenth parts of a grain of pure silver, or four 
hundred and sixteen grains of standard silver.” 

The Spanish dollar known to our legislation was 
the dollar coined In Spanish America, North and 
South, which was abunaant In our currency, in con¬ 
tradistinction to the dollar coined In Spain, which 
was rarely seen In the United States. The Intrinsic 
value of tne two coins was the same ; but. as a gen¬ 
eral (not Invariable) distinction the American coin¬ 
a g e bore pillar n, and the Spanish an escutcheon or 
shield . all kinds bore the royal effigy 
The milled dollar , so called. Is in contradistinction 
to the irregular, misshapen coinage nicknamed cob, 
which a century ago was executed In the Spantsh- 
Aroerlcan provinces,—chiefly Mexican. By the use 
of a milling machine the pieces were figured on the 
edge, and assumed a true circular form. The pillar 
dollar aud the milled dollar were In effect the same 
in value, and. In general terms, the same coin; 
though there are pilLftr dollars cobe ”) which are 
sot milled, and tne re are milled dollars (of Spain 
proper) which have no pillai-H 
Tne weight and fineness of the Spanish milled and 
pillar dollars is eight und one-half pieces to a Castil¬ 
ian mark,or four hundred and seventeen and flfteen- 
seventeenthi grains* Troy The limitation of four 
hundred and fifteen grams iu our law of 1806. April 
10, 2 U. S. Stat. i„ 871. wive to meet the loss by wear. 
The legal flnenesw of these dollars was ten alneroe, 
twenty grants. equal tu nme hundred and two and 
seven-ninths thousandth : the actual fineness was 
somewhat variable, and always below. The Span¬ 
ish dollar and all other foreign coins are ruled out 
by the act of congress of Feb. 21. IffiT, 10 U. S. Stat. 
1896-67. 169, they being no longer a legal tender. 
But the statements herein given are useful for the 
sake of comparison ■ moreover, many contracts 
still In existence provide for payment (of ground- 
rents, for example) In Spanish milled or pillar dol¬ 
lars. The following terms, or their equivalent, are 
frequently used in agreements made about the close 
of tne last and the beginning of the present century: 

■■ sliver milled dollars, eaco dollar weighing seven¬ 
teen pennyweights,and six grains at least)' 1 This 
was equal to four hundred and fourteen grains. 
The standard fineness of United States silver coin 
from 17951 to 1838 was fourteen hundred and eighty- 
five parts fine silver in sixteen hundred and slxty- 
four. Consequently, a piece of coin of four hun¬ 
dred and fourteen graio9 should contain three hun¬ 
dred and sixty-nine and forty-six hundredths grains 
pure silver. 

By the set of Jan. 10.1037, ) 8, 5 U S Stat 1ST, the 
standard weight and fineness of the dollar of the 
United States was fixed as follows : ” of one thou¬ 
sand parts by weight, nine hundred shall be of pure 
metal, and one hundred of alloy,” the alloy to con¬ 
sist of copper ; and It was further provided that the 
weight or the silver dollar should be four hundred 
and twelve and one-half grains (412 1-2 1 . 

The weight of the silver dollar ha* not been 
changed by subsequent legislation ; but the propor¬ 
tionate weight of the lower denomination of silver 
coins has been diminished by the act of Feb. 21, i860. 
11 U. 9. Stat. L. 100. By this act the half-dollar (ana 
the lower coins in proportion) ts reduced in weight 
fourteen and one-quarter grains below the previous 
coinage: so that the silver dollar which was em¬ 
braced in this act weighs twenty-eight and one-half 
grains more than fuw naif-del lank The silver dollar 
then, consequently, ceased to be current In the 
United States; but It continued to be coined to sup¬ 
ply the demands of the West India trade and a local 
demand for cabinets, etc. 

But the act of Feb. 28, 1870, 20 U. R. Stat. L. c. 20, 
restored the standard silver dollar of the act of Jan. 
18.1337, as a legal tender for all debts except where 
otherwise stipulated In the contract, and required 
the monthly purchase of not less than two milli on 
and not more than four million dollars worth of 
silver bullion and the coinage of the same Into 
standard silver dollars, but this latter clause waa 
repealed by act of July 14, 1000. The act of Feb. 12. 
1873, introduced the trade-dollar , of the weight ox 
four hundred and twenty grains Troy, Intended 
chiefly, if not wholly, to supplant the Mexican dol¬ 
lar In trade with China and tne East. It has found 
Its way. however, all over the United States, and, as 
It has been declared by a Joint resolution of congress 
of July 22,1076, 19 Stat. L. p. 215, not to be aTegnl 
tender, has led to great Inconvenience. See 10 Am. 
L. Reg. x. s. 87; 1 w. N. C. Pa. 228. The coinage of 
the trade-dollar was terminated and its redemption 
and reoolnage In standard dollars was directed by 
the act ofMarch 8, 1087, 84 Stat. L. 048. See also 
U. S. R. 8. 1 Bupp. BOS, 774. 

By the act of November 1,1M, It Is declared to he 
the policy of the United States to continue the use 
at both gold and silver as standard money, and to 
coin both gold and silver into money of equal in¬ 
trinsic ana exchangeable value, each equality to he 


tarough 

such safeguards of legislation as will loan re the 
maintenance of the parity In value of the coins at 
the two metals, end the equal power of every dollar 
at all times In the markets and in the payment of 
debts. It Is further declared that the efforts of the 
Government should be steadily directed to the estab¬ 
lishment of such a aafe system of bimetallism as 
will maintain at all times iho equal power of every 
dollar coined or Issued by the United States, in the 
markets and In the payment of debts. 

By the act of March ft, 1840, a poid dollar was 
authorised to be coined at the mint of the United 
States and the several branches thereof, conform¬ 
ably In all respects to the standard of gold coins 
now established by law, except that on the reverse 
of the piece the figure of the eagle shall be omitted. 
It Is or the weight of 25 8 grains, and of the fineness 
of nine hundred thousandths. This dollar was made 
the unit of value by act of ooo g rem Feb. 12, 1878, 
and It wa« further provided that such dollar, when 
worn by natural abrasion, and ao reduced In weight 
after twenty years of circulation (aa evideD'red oy 
date on the face of such coin), will be redeemed by 
the United States Treasury or Its offices, subject 
to such regulations aa the Secretary of the Treasury 
may prescribe for the protection of the Government 
against fraudulent abrasions and other practices; 
Ul S. Rev Stat. $$ 8505. 8511. 

A charge of one- fifth per centum was formerly 
made for converting gold bullion into coin, but by 
act of Jan. 14,1875, this law was repealed 
The one dollar and the three dollar gold pieces are 
no longer coined. See 26 Btat. L. 485. 

When the word dollars Is used in a bequest or In 
day instrument for the payment of money, the 
amount Is payable in whatever the United States 
declares to be legal tender, whether coin or paper 
money, but not in real or personal property in which 
money has been Invested ; 18 N. J. Eq. 188; 80 id. 
806 ; 27 Ind. 426 ; 88 Texas 891; 8 Dana 1»; lff.N.C. 
Pa. 228 ; 24 Ark. 100. 

DOLO. The Spanish form of dolus. 

DOLUS (Lat.). In Civil Law. A 
fraudulent address or trick used to deceive 
some one ; a fraud. Dig. 4. 3.1. Any sub¬ 
tle contrivance by words or acts with a de¬ 
sign to circumvent. 2 Kent 560 ; Code 2. 21. 

Dolus differs from culpa in this, that the latter 
proceeds from an error of the understanding, while 
to constitute tbe former there rnuftt be a will or inten¬ 
tion to do wrong. Wolffiua, Inst, g 17. See Culpa. 

It seems doubtful, however, whether the general 
use of tbe word dtWiu ,u the civil law la not rather 
that of very great negligence, than of fraud, as used 
in the common law. A distinction was also mafia 
between dolua and/raus, the essence of the former 
being the Intention to deceive, while that of the 
latter was actual damage resulting from the deceit. 

Such acta or omissionfl as operate as a 
deception upon the other party, or violate 
the just confidence reposed oy him, whether 
there be a deceitful intent ( malue animus) 
or not. Pothier, T+aitt. de D6p6t, nn. 23, 
27; Story, Bailra. §20 a; Webb’s Poll. Torta 
t8 ; 2 Kent 506, n. 

DOLUS MALUS (Lat.). Fraud. Deceit 
with an evil intention. Distinguished from 
dolus bonus, justifiable or allowable deceit. 
Calvin us, Lex.; Broom, Max. 849 ; 1 Kauf- 
mann, Mackeld. Civ. Law 105. Misconduct. 
Magna negligentia culpa est, magna culpa 
dolus est (great negligence is a fault, a great 
fault is fraud). 3 Kent 560, n. 

DOMPHOC. (Domus Procerum.) The 
house of lords. Wharton, Lex. 

DOMAIN. Dominion ; territory gov¬ 
erned. Possession; estate. Land about the 
mansion-house of a lord. The right to dis¬ 
pose at our pleasure of what belongs to us. 

A distinction has been made between property 
and domain The former is said to be that quality 
which Is conceived to he In the thing itself, consid¬ 
ered as belonging to such or such person, exclu¬ 
sively of all others. By the latter is understood that 
right which the owner has of disposing of the thing. 
Hones domain and property are said to be oorrela- 
t Ive terras; the one Is the active right to dispose of, 
the other a passive quality which follows the thing 
aud places It at the disposition of the owner. 9 
Toullier, □. 88. But this distinction Is too subtle for 

f >radical use. Fuffeodorff, Droit de la Nat. 1. 4. c. 4, 
06 | 2. 8ee 1 Bla. Com. 106: Clefdts Lois Bom.; 
Do mat ; 1 Hill, Abr. 94 ; 8 id, 887 ; Ekdixbt Doxaix. 

DOMBOC (spelled, also, often, dombec. 
Sax.). The name of codes of laws among 
the Saxons. Of these King Alfred’s was 
the most famous. 1 Bla. Com. 46 ; 4 id. 411. 

The domboc of king Alfred is not to be 
confounded with tho domeeday-book of 
William the Conqueror. 

DOME (Sax.). Doom ; sentence; judg¬ 
ment. An oatn. The homager’s oath in 
the black book of Hereford. Blount. 

DOMESDAY, DOMESDAY-BOOK 
(Sax. J. An ancient reoord made in the time 
of William the Conqueror, and now remain¬ 
ing in the En glinh exchequer, consisting of 
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two volumes of unequal size, containing mi¬ 
nute ana accurate surveys of the lands in 
England. It was printed by the Rn gHnh 
Government, in 1788. 2 Bla. Com. 49. 50. 
The work was begun by five justices in each 
county in 1081 and finished in 1080. 

The great inquest survey, or 44 Descrip¬ 
tion of all England,” which we rail Domes¬ 
day Book, is one of the most precious docu¬ 
ments that any nation possesses. For var¬ 
iety of information, for excellence of plan, 
for the breadth of land, and for the space 
it covers it is probably unrivalled. It is at 
once a terrier, a rent roll, an assessment 
register, as well as a book of settlements 
and a legal record. 1 Social England 288. 

A variety of ingenious accounts are given of the 
origin of this term by the old writers. The com¬ 
moner opinion seems to be that it was so called from 
the fulness and completeness of the survey making 
it a day of judgment for the value, extent, ana 

S ualities of evenr piece of land. See 8 pel man, 
loss. ; Blount; Ter mas etc la Ley . 

It was practically a careful census taken and re¬ 
corded In the exchequer of the kingdom of England. 

DOMESDAY OF IPSWICH. See 

Ipswich ; Domesday of. 

DOWJESMJLN (Sax.). An inferior kind 
of judges. Men appointed to doom riudge) 
in matters in controversy. Cowel. Suitors 
in a court of a manor in ancient demesne, 
who are judges there. Blount; Whishaw ; 
Termes de la Ley . See Jury. 

DOMESTICS. Those who reside in the 
same house with the master they serve. 
The term does not extend to workmen oi 
laborers employed out-of-doors. 5 Binn, 
187 ; 6 La. Ann. 276; 43 Tex. 458; Merlin, 
Rupert. The act of congress of April 30, 
1790, s. 25, used the word domestic in this 
sense. This term does not extend to a ser¬ 
vant whose employment is out of doors and 
not in the house ; 41 Tex. 558. 

Formerly this word was used to designate those 
who resided in the house of another, however ex¬ 
alted their station, who performed.eervioee for him. 
Voltaire, In writing to the French queen, In 1748. 
says, “ Deign to consider, that I am one or 

the domes tics of the king, and consequently yours, 
my companions, the gentlemen of the king,' 1 etc. ; 
but librarians, secretaries, and persons In such 
honorable employments would not probably be 
considered domestics, although they might reside 
In the houses of their respective employers. 

Pothler, to point out the distinction between a 
domestic and a servant, gives the following exam¬ 
ple:—A literary man who lives and lodges with 
you, solely to be your companion, that you may 
profit by his conversation and learning, is your 
domestic; for all who live in the same house and 
eat at tbe same table with the owner of the house 
are his domestics; but they are not servants. On 
the contrary, your valet-de-chambre, to whom you 
pay wages, and who sleeps out of your house. Is not, 
properly speaking, your domestic, but your servant. 
Pothier, Froc. Cr. sect, 2, art. 5, $ 6 ; Pothler, Obi. 
710, 828; 9 Toullier, n. Sl4; H. de Pansey, Des Jus¬ 
tices de Paix. c. 80, n. 1. 

DOMESTIC ATTACHMENT. See 
Attachment. 

DOMESTIC MANUFACTURES. 

This term in a state statute is used, gener¬ 
ally, of manufactures within its jurisdic¬ 
tion. 84 Pa. 100. 

DOMICIL. That place where a man 
has his true, fixed, and permanent home 
and principal establishment, and to which 
whenever ne is absent he has the intention 
of returning. 10 Mass. 186; 11 La. 175 ; Q 
Mete. 167; 4 Barb. 505: Wall Jr. 217; 9 
Ired. 99; 1 Tex. 673 ; 13 Me. 255 ; 27 Mias. 
704 ; 1 Boew. 678 ; 74 III. 812. 

The domicil of a person is that place or 
country in which liis habitation is fixed, 
without any present intention of removing 
therefrom ; (1092] 8 Ch. 180. 

Dicey defines domicil as, in general, the 
place or country which is in fact his perma¬ 
nent home, but is in some cases tbe place 
or country which, whether it be in fact bis 
home or not, is determined to be his home 
by aruleof law; Dicey, Dom. 42; and again 
as ‘ ‘ that place or country either (1) in which 
he in fact resides with the intention of resi¬ 
dence (animus manendi} ; or (2) in which, 
having so resided, be continues actually to 
reside, though no longer retaining the in¬ 
tention of residence ( animus manendi) ; or 
(8) with regard to which, having so resided 
there, he retains the intention of residence 
(animus manendi), though he, in fact, no 
»nger resides there: ” id. 44. The same 


definition substantially is given in Dicey, 
Confl. Laws (Moore’s ed.) 727. It is there 
•aid not to include cases of domicil created 
by operation of law. 

Other definitions are quoted in the 
words with modification: 

Domicil is “ a habitation fixed in anm« 
place with the intention of remaining there 
alway.” Vattel, Droit des Gens , liv. i, c. 
xix, a 218, Du Domicile. 

* 4 The place where a person has established 
the principal seat of his residence and of 
his business.” Pothier, Introd. Gen. Cout. 
d’Orleans, ch. 1, b. 1, art. 8. 

“ That place is to be regarded as a man’s 
domicil which he has freely chosen for bin 
permanent abode [and thus for the centre 
at once of his legal relations and hfo busi¬ 
ness].” Savigny, s. 868. 

44 That place is properly the domicil of a 
person in which his habitation is fixed, 
without any present intention of removing 
therefrom. Story, Confl. Laws § 48. 

44 A residence at a particular place, ac¬ 
companied with [positive or presumptive 
proof of} an intention to remain there for an 
unlimited time.” Phillimore, Int. Law 49. 

44 That plaoe is properly the domicil of a 
person in which ne has voluntarily fixed 
the habitation of himself and his family, 
not for a mere special and temporary pur¬ 
pose, but with a present intention of mak¬ 
ing it his permanent home, unless and un¬ 
til something (which Is unexpected or un¬ 
certain) shall occur to induce him to adopt 
some other permanent home.” 28 L. J. 
Ch. 881. 888. ner Kin derelev. V. C. 

One's domicil is the technically preeminent 
headquarters that every person is compelled 
to have in order that his rights and duties 
that have attached to it by the law may be 
determined. 232 U. S. 619. 

If the intention of permanently residing in 
a place exists, a residence in pursuance of that 
intention however short, will establish a 
domicil. L. R. I Sc. App. 307, 319, cited 
by Taylor, Int. Pub. Law 249. 

It has been said that there is no precise 
definition of the word ; 25 L. J. Ch. 780; 
but Dicey (Domicil, App. and in his Confl. 
Laws 78i) dissents from this statement. Id 
the latter work the learned writer says that 
44 the attempts which have been made to 
define domicil, and of the criticisms upon 
such attempts, lead to results which may 
be summed up as follows:— 

44 First. Domicil, being a complex term, 
must, from the nature or things, De capable 
of definition. In other words, it is a term 
which has a meaning, and that meaning 
can be explained by analyzing Tt into its 
elements. 

14 Secondly. All the best definitions agree 
in making the elements of domicil 4 resi¬ 
dence ’ and * animus manendi .’ 

44 Thirdly. Several of these definitions— 
such, for example, as Story’B, Phillimore’s, 
or Vice-Chancellor Kindersley’s—have suc¬ 
ceeded in giving an explanation of the 
meaning of domicil, which, even if not ex¬ 
pressed in the most precise language, is 
substantially accurate. 

44 Fourthly. The reason why English 
courts have been inclined to hold that no 
definition of domicil is satisfactory is, that 
they have found it impossible to reconcile 
any definition with three sets of judicial 
decisions or dicta (an officer in the service 
of the East India Company ; an Englishman 
acquiring a domicil m another country; 
ana a person residing in another country 
for his health). When, however, these sets 
are examined, it is found that two of them 
consist of cases embodying views of domicil 
now admitted to be erroneous, whilst the 
third Bet can be reconciled with ail the best 
definitions of domioiL” Dicey, Confl. Laws 
785. 

A person must have a domicil for pur¬ 
poses of taxation; 1 Meto. 242; 132 Masa. 89 ; 
42 Wis. 478 ; 49 Me. 887 ; for jurisdiction ; 65 
N. H. 248; for succession; 52 Me. 185; 76 Ala. 
483; 53 N, Y, 558 ; for administration ; 85 
Pa. 466; for pauper settlement; 28 Pick. 177; 
for loyal character ; 93 U. S. 605 ; for home¬ 
stead exemption; 20 Tex. 24; for attach¬ 
ment; 54 Miss. 808; 72 N. C. 1. A person can, 
however, have but one domicil at a time: 98 


U. 8. 805; 98 Mass. 158 ; 80 La. Ann. 502 ; 
23 Pick. 170 ; but Cockburn (Nationality) 
says that it is quite possible for a person to 
have two domicils. Bee Morse, Citizenship 
100. And a person may have both a civil 
and a commercial domicil; Dicey, Confl. 
Laws 740. 

' Domicil may be either national or domes¬ 
tic. In deciding the question of national 
domicil, the point to be determined will be 
in which of two or more distinct national¬ 
ities a man has his domiciL In deciding 
. the matter of domestic domicil, tbe ques¬ 
tion is in which subdivision of the nation 
does the person have his domicil. Thus, 
whether a person is domiciled in England 
or France would be a question of national 
domicil, whether in Norfolk or Suffolk 
county, a question of domestic) domicil. 
The distinction is to be kept in mind, since 
the rules for determining the two domicils, 
though frequently, are not necessarily, the 
same; see 2 Kent 449; Story, Confl. Laws 
§ 89; Westl. Priv. Int. Law 15 ; Wheat. 
JLnfc. Law 123; Jac. Dom. 77. 

The Romanists and civilians seem to at¬ 
tach about equal importance to the place of 
business and of residence as firin g the place 
of domicil; Pothier, Introd. Gen. Cout. 
if Orleans , c. 1, art. 1, § 8; Denizart; Story, 
Confl. Laws § 42. This may go far towards 
reconciling the discrepancies of the com¬ 
mon law and civil law as to what law is to 
govern in regard to contracts. But at com¬ 
mon law tne main question in deciding 
where a person has a domicil is to decide 
where he has his home and where he exer¬ 
cises his political rights. 

Legal residence, inhabitancy, and domicil 
are generally used as synonymous ; 1 Brad/. 
Suit. 70; 1 Harr. Del. 883; 1 Spenc. 828 ; 2 
Rich. 489; 10 N. H. 452 ; 3 Wash. C. C. 555 ; 
15 M. & W. 433 ; 4 Barb. 505 ; 7 Gray 299 ; 
49 la. 447; but much depends on the con¬ 
nection and purpose ; X Wend. 48 ; 5 Pick. 
231 ; 17 id. 2$1; 15 Me. 58; as 44 residence" 
has a more restricted meaning than 44 domi¬ 
cil ; ” 59 Mo. 238 ; 4 Humph. 840 ; 182 Mass. 
89. So also in insolvency statutes ; 130 Mass. 
281; those relating to administration and 
distribution ; 81 West Va. 790 ; testament¬ 
ary matters ; 20 N. Y. 8up. 417 ; eligibility 
for public office ; 3 N. Y. Sup. 367; attach¬ 
ment statutes ; 12 C. C. R. Pa. 255; and 
matters of jurisdiction; 120 N. Y. 485 ; 54 
la. 289; 29 Fed. Rep. 494. The term citi¬ 
zenship ordinarily conveys a distinct idea 
from that of domicil; 45 la. 99 ; but it is 
often construed in the sense of domicil; 129 
U. S. 816; 58 Fed. Rep. 558. 

Two things must concur to establish dom¬ 
icil,—the fact of residence and the inten 
tion of remaining. These two must exift 
or must have existed in combination; 8 
Ala. N. 8. 159; 4 Barb. 504; 6 How. 108; 
Stqry, Confl. Laws § 44 ; 17 Pick. 281; 27 
Miss. 704; 15 N. H. 187 ; 58 Conn. 268. 
There must have been an actual residence; 
11 La. 175; 5 iMeto. Mass. 587 ; 20 Johns. 
208; 12 La. 190; 1 Binn. 849. The character 
of the residence is of no importance; 8 Me. 
208; 1 Spears, Eq. 3; 5 E. L. A Eq. 69; 88 
La. Ann. 1804; and if it has once existed, 
mere temporary absence will not destroy 
it, however long continued ; 7 Cl. A F. 842; 
43 Me. 428 ; 8 Bradf. Suit. 287 ; 29 Ala. N. 

0. 708; 4 Tex. 187 ; 8 Me. 455 ; 10 Pick. 79 ; 

8 N. H. 128; 8 Wash. C. C. 556 ; 91 Qa. 80; 
69 Mo. 288 ; 32 La. Ann. 806 ; 103 Mass. 576; 
as in the case of a soldier in the army ; 80 
Me. 428 ; 4 Barb. 522. And the law favors 
the presumption of a continuance of domi¬ 
cil ; 6 Ves. 750 ; 5 Pick. 870; 1 Wall. Jr. 
217 ; 1 Boew. 878; 21 Pa. 106; 118N. C. 587. 
The original domicil continues till it i§ 
fairly changed for another; 5 Madd. 282, 
870 ; 10 Pick. 77; 8 Ala. N. 8. 169; 2 Swan 
282 ; 1 Tex. 078; 1 Woodb. A M. 8; 15 Me. 
58; 8 WalL Jr. 11; 10 N. H. 158; and re¬ 
vives on an intention to return; 1 Curt. 
Eccl. 858 ; 19 Wend. 11; 8 Cra. 278 ; 8 C, 
Rob. 12 ; 8 Wheat. 14; 8 Ala. N. 8. 159; 8 
Rawle 812; 1 Gall. 275 ; 4 Mas. 808 ; 8 Wend. 
184. This principle of revival, however, is 
said not to apply where both domicils are 
domestio; 5 Madd. 879; Am. Lead. Cos. 714. 

Mere taking up residence is not suffi¬ 
cient, unless there be an intention to aban- 
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Aon • former domioil; 7 Jac. Dom. 125 ; 

1 Spear 1 ; 6 M. & W. 511 ; 81 Me. 857 ; 10 
Maes. 488 : 1 Curt Efel. 806; 4 CaL 170 ; 8 
Ohio 288 ; 5 Sandf. 44 ; 156 Pft. 617 ■ 77 Mo. 
678 ; nor is it even prim a facie evidence of 
domicil when the nature of the reeidence 
either is inconsistent with, or rebuts the 
presumption of the existence of an animus 
manendi; Dioey, Dom. Rule 19 : 84 L. J. 
Ch, 912. Nor is intention of constituting 
domicil alone, unless Accompanied by some 
acts in furtherance of such intention ; 0 
Pick. 870; 1 Boew. 678 ; 5 Md. 186; 186 
Mass. 161; 75 Pa. 901; 180 U. S. 328. A 
subsequent intent may be grafted on a tem¬ 
porary residence ; 2 C. Rob. 382. Removal 
to a place with an intention of remaining 
there for an indefinite period and as a place 
of fixed present domicil, constitutes dom¬ 
icil, though there be a floating intention 
to return ; 2 B. A P. 228 ; 3 Hagg. Eccl. 
874. Both inhabitancy and intention are 
to a great extent matters of fact, and may 
be gathered from slight indications; 1 Sneed 
63 ; 30 Pac. Rep. (N. M.) 036 ; 126 Mass. 219. 
A, statute as to acquiring a residence will 
lie strictly construed, and where a person 
spends part of his time in one state and the 
other part at his home in another, and 
where he has no business in the former but 
appears to be gaining a residence for the 
purpose of divorce only, he is not a bona 
fide resident; 43 Ill. App. 370. The place 
where a person lives is presumed to be the 
place of domicil until tacts establish the 
contrary ; 2 B. & P. 228, n.; 2 Kent 532 ; 113 
N. Y.5S2. A decedent is presumed to have 
been domiciled at the place where he died ; 
27 Ct. Cls. 529. See 5 Ves. Jr. 750; but 
where he was a non-resident of the state 
for many years and until within two 
months prior to his death, the presumption 
is that he was a non-resident at the time of 
his death ; 156 Pa. 617. 

Proof of domicil does not depend upon 
any particular fact but upon whether all 
the facts and circumstances taken together 
tend to establish the fact; 23 Pick. 170 ; 85 
Pa. 466. Engaging in business and voting 
in a particular place are evidence of domicil 
there; Myr. Prob. Cal. 23T7 ; voting in a 
place is evidence, though not conclusive ; 
.4 111. 312; 74 Me. 154; also payment of 
taxes; 25 Atl. Rep. (N. H.)553 ; 61 Mich. 575 ; 
the execution of one's will in accordance 
with the laws of a particular place ; 53 N. 
Y. 556 ; attending a particular church; 62 
Vt. 38C, But the ownership of real estate 
in a place not coupled with residence there¬ 
in is of no value; 156 Pa. 617; 1 Tex. 073. 
Declaring an intent to become a citizen is 
not sufficient to prove an intention to adopt 
a domicil in the place where the declara¬ 
tion is made; 13 C. C. R. Pa. 177. Declara¬ 
tions made at the time of change of resi¬ 
dence are evidence of a permanent change 
of domicil, but a person cannot, by his 
own declarations, make out a case for him¬ 
self ; 1 Flipp. 536; 157 Mass. 542 ; 65 N. H. 
248; but see as to the latter, L. R. 2 P. fit 
M. 435. Declarations of the party are ad¬ 
missible to prove domicil; 6 Misc. Kep. 020; 
10 Biss. 128; but acts are said to be more 
important than words; 50 N. J. Eq. 137. 

Domicil is said to be of three Kinds,— 
domicil of origin, or by birth, domicil by 
choice, and domicil by operation of law. 
The place of birth is the aomicil by birth if 
. at that time it is the domicil of the parents; 
9 Hagg. EccL 405 ; 5Tex. 211. SeelORich. 
88. If the parents are on a journey, the 
actual domicil of the parents will generally 
be the place of domicil ■ 5 Ves. 750 j-Weetl. 
Priv. lnt. Law 17. Children of ambassa¬ 
dors ; 14 Beav. 441 ; 81 L. J. 24, 391 ; and 
consuls ; L. R. 1 Sc. App. 441 ; 4 P. D. 1 ; 
and children born on seas, take the domicil 
of their parents ; Story, Confl. Laws § 48. 

The domicil of an illegitimate child i» that 
of the mother ; 23 L. J. Ch. 724 ; 35 Me. 
411 ; 8 Cush. 75; but it lias been thought 
1 better to “ regard the father who acknowl- 
> edges his illegitimate children, or who is 
ii adjudged to be such by the law, as impart- 
m ing his domicil to such children ; ” Whart. 

j| Confl. L. 37; L. R. ISc. App.441 ; seeWestl. 

[I Priv. lnt. Law 272; where it is said tliat 
li the place of birth of a child whose parents 


are unknown, la its domioil; if that is un¬ 
known. the place where it is found. The 
domioil of a legitimate ohild is that of its 
father; L. R. 1 P. & D. 611 ; 8 Hagg. Eccl. 
405 ; 81 N. J. Eq. 104 ; 1 Binn. 840 ; 5 Ves. 
786 ; see 45 Mo. App. 415. Westlake (lnt. 
Law) maintains that a posthumous child 
takes its mother’s domicil; but see Whart. 
Confl. Laws § 85. The domicil by birth of 
a minor continues to be his domioil till 
changed; 1 Binn. 849 ; 8 Zabr. 804 ; 8 
Blackf. 84. See 49 Fed. Rep. 257: It ohanges 
with that of the father; 92 Ala. 551; 112 
U. S. 452; 07 N. Y. 867. 

A student does not ohange his domioil 
by residence at college; 7 Blass. 1 ; 5 Meto. 
Mass. 587 ; 71 Pa: 802 ; 85 la. 246 ; 76 Me. 
158; 17 N. H. 235; and a prisoner removed 
from his domioil for temporary imprison¬ 
ment does not acquire a new domicil; 74 
G&. 761; 65 Ala. 439 ; 74 Me. 287 ; or a con¬ 
vict for a long term ; 74 Me. 237 ; or a 
fugitive from justice though intending 
never to return; 180 Mass. 231 ; but see 
85 Ala. 489. A ohange of residence for 
puipoees of health does not generally es¬ 
tablish a new domicil; 27 Tex. 734 ; 88 
Mias. 646. Absence in the service of the 
government does not necessarily affect 
the domicil; 89 N. C. 115; 17 Fla. 389; 
22 N. Y. Supp. 187; depending, of course, 
on the intention of the party ; 3 Ore. 229, 
568 ; 128 Mass. 219. A diplomatic represen¬ 
tative residing abroad does not change his 
domicil; 12 Po. 365 ; or a consul; 4 How. 
Miss. 360; or one in the military or naval 
service; 36 Me. 428 ; 128 Mass. 219 ; nor a 
sailor absent on duty ; 100 Blass. 167. 

The domicil of origin always remains in 
abeyance, as it were, to be resorted to the 
moment the domicil of choice is given up. 
If one leaves a domicil of choice, with the 
intention of acquiring a new one, his domi¬ 
cil of origin attaches the moment he leaves 
the former, and persists until he acquires 
the latter; L. R. 1 Sc. App. 441; 70 Fed. 
Rep. 321; Dicey, Dom. 92. This, however, 
can only be true of national, as distin¬ 
guished from local domicil; when a local 
aomicil of choice is acquired, it certainly 
persists until a new one is adopted. 

Domicil by choice is that domicil which a 
person of capacity of his free will selects to 
be such. Residence by constraint, which 
is involuntary, by banishment, arrest, or 
imprisonment, will not work a change of 
domicil; Story, Conti. Laws § 47 ; 3 Ves. 
198, 202 ; 11 Conn. 234 ; 5Tex. 211 ; 1 Milw. 
191 ; 1 Curt. Eccl. 856 ; 1 Sw. A Tr. 253; 
41 Id. 495; 74 Me. 236. 

Domicil is conferred in many cases by 
operation of law , either expressly or conse¬ 
quentially. 

The domicil of the husband is that of the 
wife; 29 Ala. N. 8. 719 ; 7 Bush 135 ; 26 
Tex. 665 ; 77 Ga. 84 ; 69 Ill. 277 ; 105 Mass. 
116; 43 N. J. L. 495 ; 7 H. L. C. 890 ; L. R. 
4 P. D. 1 ; 138 U. S. 694. A woman on. 
marriage takes the domicil of her husband, 
and a husband, if entitled to a divorce, may 
obtain it though the wife be actually resi¬ 
dent in a foreign state; 2 Cl. A F. 488; 1 
Dow. 117 ; 2 Curt. Eccl. 351 ; 35 N. E. Rep. 
and.) 713; 45 La. Aim. 457; 44 Ala. 487 ; 
122 Mass. 102; 50 Wis. 195. See, also, 15 
Johns. 121; 1 Dev. A B. Eq. 588 ; 2 Strobh. 
Eq. 174. But, where it is necessary for her 
to do so, the wife may acquire a separate 
domicil, which may be in the same juris¬ 
diction ; 8 Wall. 108 ; 39 Wise. 059 ; 67 Mo. 
204 ; 129 Ill. 880 ; 21 How. 582 ; contra, 2 
Cl. A F. 488 ; Dicey, Dom. 104. She may 
rest on her husband's domicil for the pur¬ 
pose of obtaining a divorce ; 15 N. H. 159 : 
1 Johns. Ch. 389; 5 Yerg. 203 ; 0 Humphr. 
148; 8 W. A S. 251. See 54 Ark. 172; 8C 
Am. L. Rev. 004, 012; Divorce. 

A wife divorced a mensa et thoro may ac¬ 
quire a separate domicil so as to sue her hus¬ 
band in the United States courts ; 21 How. 
582 ; so where the wife is deserted ; 5 Cal, 
280 ; 2 E. L. & Eq. 52 ; 2 Kent 578. 

The domicil of a widow remains that of 
her deceased husband until she makes a 
change; Story, Ctonfl. Laws « 40 ; 18 Pa. 17. 

Prisoners, exiles, and refugees do not 
thereby change their domicil ; see L. R. 1 
Sc. App. 148 ; 11 Conn. 284 : 21 Vt. 603 ; 85 


Ala. 489. It may be otherwise in case of a 
life sen ten oe ; whart. Confl. Law § 54. 

Commercial domicil. There may be a 
oommeroial domioil acquired by mainte¬ 
nance of a oommeroial establishment in a 
oountry, in relation to transactions con¬ 
nected with such establishments; 1 Kent 
83; 144 U. S. 47; 52 Fed. Rep. 208. See 
Dioey, Dom. 841; 2 Wheat, 70. 

This is suoh a residence in a country, 
for purposes of trade as makes a persona 
trade or business contribute to or form 
part of the resources of such country. The 
question is whether he is or is not residing 
in such country with the purpose of con¬ 
tinuing to trade there ; Dicey, Confl. Laws 
787. The intention of remaining in the 
commercial domicil is the intention to con¬ 
tinue to reside and trade there fdr the pres¬ 
ent ; id. 738. Commercial domicil is not 
forfeited by temporary absence at the domi¬ 
oil of origin ; 144 U. S. 03 ; but if a pereon 
go into a foreign country and engage in 
trade there, he is, by the law of nations, to 
be considered a merchant of that country, 
and subject for all civil purposes, whether 
that country be hostile or neutral; 8 B. & 
P. 113 ; 3 C. Rob. 12; 1 Hagg. 103, 104 ; 1 
Pet. C. C. 159 ; 2*Cra. 64 ; and this whether 
the effect be to render him hostile or neutral 
in respect to his bona fide trade ; 1 Kent 75 ; 
8 B. A P. 113; 1 C. Rob. 249. 

Corporations. If the term domicil qati 
apply to corporations, they have their domi¬ 
cil wherever they are created ; L. R. 1 Ex. 
428 ; 5 H. L. 416 ; 40 Mo. 680. See 147 I1L 
234 ; but a permanent foreign agency of an 
insurance company may create an inde¬ 
pendent domicil in the place of the agency, 
for the purpose of enforcing legal obliga¬ 
tion ; 53 N. Y. 339. See 1 Black 250. If 
a railroad performs its functions within a 
Btate under a charter granted by the legis¬ 
lature, the fact that earlier charters were 
granted in other states does not render the 
corporation any the less a resident of the 
state granting the latest charter ; 91 Tenn, 
395; an insurance company organized un¬ 
der the laws of one state, but which ap¬ 
points an agent in another state on whom 
service of process can be made, does not 
change the domibil of the corporation ; 138 
N. Y. 209. See also 107 U. S. 681 ; 188 N. Y. 
209 ; 158 Mass. 401. 

Change of domicil. Any person, sui juris, 
may make any bona fide change of domicil 
at any time ; 6 Madd. 379; 5 Pick. 370 ; 35 
E. L. A Eq. 532. And the object of the 
change does not affect the right, if it be a 
genuine change with real intention of per¬ 
manent residence; 8 Wash. C. C. 540; 5 
Mas. 70i; 1 Paine 594; 3Sumn.251; 85 Ala. 
439. Domicil is not lost by going to an¬ 
other state to seek a home, but continues 
until the home is obtained ; 12 Pa. Co. Ct. R. 
255. Legitimate children follow the domi¬ 
cil of the father, if the change be made 
bona fide; 2 Salk. 528; 2 Bro. Ch. 600; 10 
Mass. 52; Ware 404 ; 27 Mo, 280 ; L. R. 1 
P. A D. 611 ; 07 N. Y. 879; 40 la. 49; 49 
Fed. Rep. 267 ; 28 L. J. Ch. 724 ; 67 Ala. 
304; 23 Ind. 48 ; illegitimate children, that 
of -the mother; 37 L. J. Cli. 724 ; Dicey, 
Dom. 97 ; 35 Me. 411 ; 8 Cush. 75; but there 
are limitations to the power to change a 
minor child’s domicil in the case of alien 

S arents ; 10 Ves. 52 ; 5 East 221; 8 Paige, 
h. 47 ; 2 Kent 228 ; and of the mother, if 
a widow ; Burge 38; 30 Ala. n. s. 013 ; see 
2 Bradf. Surr. 214 ; 45 Mo. App. 415 ; how¬ 
ever, if she acquires a new domicil by 
remarriage, the child’s domicil does not 
change ; 40 N. Y. Sup. Ct. 347 ; 2 Bradf. Surr. 
414; 8 Cush. 628 ; 11 Humphr. 536. See 
[1893] 8 Ch. 490 ; 112U. S. 452 ; 85 Ala. 621. 
If a father abandons his children, who are 
cared for and live with their grandmother 
for several years, and he subsequently re¬ 
moves them against her will, the residence 
of the children is not changed ; 92 Cal. 195 ; 
49 Fed. Rep. 257. 

The guardian is said to have the same 
power over liis ward that a parent lias over 
his child : 5 Pick. 20 ; 83 Tex. 512 ; 8 Ohio 
227 : 1 Binn. 849, n. ; 2 Kent 237. But see 
contra , 8 Blackf. 845. The point is not set¬ 
tled in England ; Dicey, Dom. 133. See 3 
Mer. 07 : 9 W. N. C. Pa. 504. “ It has been 
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generally held that a guardian can change 
the ward’s domicil from one county to an- 
other in the same state; 42 Vt. 850; L. 
R. 5 Q. B. 825. It is doubtful, to say the 
least, whether the guardian can remove the 
ward’s domicil out of the state in which he 
was appointed; L. R. 12 Eq. 617; 52 Ala. 
430. A guardian appointed in a state where 
the ward is temporarily residing cannot 
change the ward's domicil from one state 
to another ; ” 112 U, S. 452. But see 87 
Tenn. 644. The mere appointment of a 
guardian will not prevent the ward from 
changing his domicil where he has suffi¬ 
cient mental capacity to do so; 17 R. I. 
480 , 149 Maas. 57. It may be considered 
questionable whether the guardian can 
change the national domicil of his ward; 
2 Kent 226 ; Story, Confl. Laws § 506. 

The domicil of a lunatic may be changed 
by the direction or with tiie assent of his 
guardian ; 5 Pick. 20 ; 42 Vt. 350 ; contra , 
63 Me. 442. See L. R. 1 P. & M. 611; 3 
Ves. Jr. 198 ; 9 W. R. 764. 

The husband may not change his domicil 
after committing an offence which entitles 
the wife to a divorce, so as to deprive her of 
her remedy ; 14 Pick. 181; 2 Tex. 261. And 
it is said the wife may not in the like case 
acquire a new domicil; 10 N. H. 61; 9 Me. 

140 ; 17 Conn. 284 ; 5 Yerg. 203 ; 2 Maas. 153 ; 
2 Litt. 387; 2 Blackf. 407. Until a new 
domicil is gained, the old one remains ; 93 
U. S. 605 ; 65 Me. 117. See Divorce. 

The law of the place of domicil governs as 
to all acts of the parties, when not con¬ 
trolled by the lex loci contractus or lex rei 
sitae. . Personal property of the woman 
follows the law of the domicil upon mar¬ 
riage. It passes to the husband, if at all, in 
such cases as a legal assignment by opera¬ 
tion of the law of domicil, but one which is 
recognized extra-territorially ; 2 Rose 67 ; 20 
Johns. 267 ; Story, Confl. Laws § 423. 

The state and condition of the person ac¬ 
cording to the law of his domicil will gen¬ 
erally, though not universally, be regarded 
in other countries as to acts done, rights 
acquired, or contracts made in the place of 
his native domicil; but as to acts, rights, 
and contracts done, acquired, or made out 
of his native domicil, the lex loci will gen¬ 
erally govern in respect to his capacity and 
condition ; 2 Kent 234. See Lex Loci. 

The dispoeitionof, succession to, or distri¬ 
bution of the personal property of a de¬ 
cedent, wherever situated, is to be made 
in accordance with the law of his actual 
domicil at the time of his death ; 8 Sim. 
310; 3 Stor. 753; 11 Miss. 817; 1 Spear, 
Eq. 3 ; 4 Bradf. Surr. 127 ; 15 N. H. 137. 
See 143 III. 25. 

The principle applies equally to cases of 
voluntary transfer, of intestacy, and of tes¬ 
taments ; 5 B. <ft C. 451 ; 3 Stor. 755; 3 
Hagg. 273 ; 3 Curt. Eccl. 468 ; 9 Pet. 503 ; 2 
Harr. <fe J. 191 ; 6 Pick. 286 ; 0 N. H. 137 ; 8 
Paige, Ch. 519 ; 1 Mas 381 ; 6 T. B.. Monr. 
52 ; 29 Ala. N. s. 72 ; 6 Vt 374. Stocks are 
considered as personal property in this re¬ 
spect ; 1 Cr. & J. 151 ; Bligh, N. s. 15 ; 1 
Jarm. Wills 3 

Movable articles are generally taxable at 
the place where they are actually situated. 

141 U. S. 18, and domicil is the test of liabil* 
ity to personal taxes; 80 la. 470; 158 Maas. 461. 

wills axe to be governed by the law of the 
domicil as to the capacity of parties; 1 Jarm. 
Wills 3 ; and as to their validity and effeel 
in relation to the transfer of personal prop¬ 
erty ; 4 Blackf 53 ; 2 111. 373 ; 2 Bail. 436 ; 

5 Pet. 519 ; 2 B. Monr. 582 ; 3 Curt. Eccl. 
468 ; 11 N. H 88 ; 1 M Col d 354 : 6 Gill <fe J 
488 ; 68 N. Y. 550 ; 85 Ala. 521 : 52 Me. 105 ; 
75 Pa. 201; but by the lex ret sitae as to the 
transfer of real property , 1 Blackf. 372 ; 6 
T. B. Monr. 527 ; 22 Me. 303 : 8 Ohio 239 ; 7 
Cra. 115 : 31 Mo. 166 ; 27 Tex. 38: 14 Ves. 
541; 75 Pa. 201. See Lex Rei Shve. 

The forms and solemnities of the place of 
domicil must be observed ; 8 Sim. 279 . 4 M. 

6 C. 76 ; 2 H. & J. 191 ; 1 Binn 336 ; 4 Johns. 
Ch. 460 ; 1 Mas 881; 12 Wheat 169 , 9 Pet. 
488 ; 52 Me. 165 3^ Ala. 521; 15 La. Ann. 
187, 154. 

TThe local law is to determine the char¬ 
acter of property ; 6 Paige, Ch. 630; Story, 
Confl. Laws § 447 ; Erskine, Inst, b, 3, tit. 


9, § 4. And it is held that a state mayregu- 
ate the succession to personal as well as real 
property within its limits, without regard to 
the lex domicilii ; 6 Humphr. 116. 

The interpretation of a will of movables 
is to be according to the law of the place of 
the last domicil of the testator; 3 Cl. & F. 
544, 570 ; L. R.3H. L. 55 ; 68 Pa. 151 ; 4 Bligh 
502; 3 Sim. 298 ; 2 Bio. Ch. 88 ; 9 Pet. 483. 
But so far as its validity is concerned, it 
does not matter that after the will was made 
in one domicil the testator went to another, 
where he died ; Whart. Confl. Laws § 592 ; 
Beach, Wills 158 , 10 Mo. 543 ; Story. Confl. 
Laws § 479 g. See 53 N. Y. 556. In Eng¬ 
land, by statute, a will does not become in¬ 
valid nor is its construction altered by reason 
of the testator’s change of domicil after 
making it; Dicey, Dom. 308. It has been 
said that the rules as to construction of wills 
apply whether they be of real or personal 
property, unlesA in case of real property it 
may be clearly gathered from the terms of 
the will that the testator had in view the 
lex rei sitae ; Story. Confl. Laws § 479 h ; 2 
Bligh 00 ; 4 M. & C. 76. But sec, contra , 
Whart. Confl. Laws § 597. See Conflict of 
Laws; Lex ReiSitje; Will. 

Distribution of the personal property of 
an intestate is governed exclusively by the 
law of his actual domicil at the time of his 
death ; 5 B. <fe C. 438 , 4 Bush 51; 14 How. 
400 ; 14 Mart. La. 99 ; 2 H & J. 193 ; 4 Johns. 
Ch. 460; 1 Mas. 418 ; 15 N. H. 137 ; 35 La. 
Ann. 19. This includes the ascertainment 
of the person who is to take ; Story, Confl. 
Laws §481; 2 Ves. 35 ; 2 Hagg. 455 ; 2 Keen 
293. The descent of real estate depends upon 
the law of the place of the real estate ; 7 
Cra. 115; 52 Ala. 85; 8 L. R. Ch. 842 ; 32 
Ind 09; 111 N. Y. 624; 9 Wheat 565; 14 
Ves. 541 : 70 Ala. 626 ; 98 N. J. Eq. 516 ; 101 
III. 26. The question whether debts are to 
be paid by the administrator from the per¬ 
sonalty or realty is to be decided by the law 
of his domicil; Story, Confl. Laws § 528 ; 9 
Mod. 66 ; 2 Keen 293. 

Insolvents and bankrupts. An assign¬ 
ment of proi>ert\*foi’ the benefit of creditors 
valid by tho law of the domicil is generally 
recognized as valid everywhere; Bish. 
Insofv. Debt. 395 ; 4 Johns. Ch. 471 ; 2 Rose 
07; 1 Cr. M. & R. 290 ; 52 Conn. 330 ; 137 
Maas. 366 ; 14 2 id. 53 ; 40 Barb. 405 ; 104 Pa. 
381 ; 41 N. J. Eq. 402; in the absence of 
positive statute to the contrary ; 6 Pick, 
236 ; 14 Mart. La. 93, 100; 6 Binn. 353 ; but. 
not to the injury of citizens of the foreign 
state in which property is situated ; 5 East 
131 ; 17 Mart. La. 5JO ; 6 Binn. 360; 5 Cra. 
289 ; 12 Wheat. 213 ; 4 Bush 149; 49 N. H. 
125 ; 1 II. & M’H. 236; 35 Barb. 663. But 
a compulsory assignment by force of statute 
is not of extra-territorial operation ; 20 
Johns. 229; 6 Binn. 353; 6 Pick. 280 ; 27 
Midi. 159. Distribution of the effects of 
insolvent or bankrupt debtors is to be made 
according to the law of the domicil, subject 
to the same qualifications; Story, Confl. 
Laws § 328,423 a. See, generally, 13 Am. 
L. Rev.’261 ; 7 Wash. L. Hep. 487 ; 11 Cent. 
L. J. 421 ; 23 Alb. L. J. 86; Whart. Confl. 
Laws ; Morse, Citizenship; Tiffany; Schoul- 
er, Domestic Relations; Conflict of 
Laws, Bankrupt ; Insolvency. 

In International Law. Two kinds of 
dominl : (1) Domicil of origin; (2) domicil 
of choice. (7. v.) Id. 

One’s domicil is the technically preeminent 
headquarters that every person is compelled 
to have in order that his rights and duties 
that have attached to it by the law may be 
determined. 232 U. S. 619. 

DOMICIL OF ORIGIN. The home 

of the parents. That which arises from a 
man’s birth and connections. The domicil 
of the parents at the time of birth, or what 
is termed the domicil or origin, constitutes 
the domicil of an infant, and continues until 
Abandoned, or until the acquisition of a new 
domicil in a different place. 

That domicil such os children, legitimate 
or illegitimate, acquired by an absolute rule 
or fiction of law at the time of birth by 
reason of the domicil at that time of the 
person upon whom they are dependent. 


usually the father or mother. Taylor, Int 
Pub. Law 250. 

DOMINANT. That to which a servi¬ 
tude or easement is due, or for the benefit 
of which it exists. Distinguished from 
servient , that from which it is due. 

DOMINANT TENEMENT. See 

Tenements. See Dominant and Sphvient. 

DOM3NICTJM (Lat. domain ; domain ; 
demesne). A lordship. That of which one 
has the lordship or ownership. That which 
remains under the lords immediate charge 
and control. 

In thia sense it is equivalent to the Saxon bard- 
Spelniau. Gloss ; Blount In regard to 
lands for which the lord received services and hom< 
age merely, the dominicum was in the tenant. 

Property ; domain ; anything pertaining 
to a lord. Cowcl. 

In Ecclesiastical Law, A church, or 
any other building consecrated to God. Du 
Cange. 

DOMINION. Ownership or right to 
property. 2 Bla. Com. 1. 4 * The holder has 
dominion of the bill ” 8 East 579. 

Sovereignty or lordship, as the dominion 
ofthes&as. Black, L. Diet. See Dominium. 

DOMINIUM (Lat.). Perfect and com¬ 
plete property or ownership in a thing. 

Plenum in re dominium.—plena tn re poteatai. 
This right is composed of three principal elements! 
viz.: the right to use. tho right to enjoy, and the 
right to dispose of the thing, to the exclusion or 
every other person To use a thing, jut utendl 
tantum . consist s in employing it for the purposes for 
which ii is fit, withour destroying it. and which em¬ 
ployment can therefore bo repeated, to enjoy a 
thing, jus fruendi tantum, consists in receiving the 
fruits which it yields, whether natural or civil, 
quid quid er re « ascii ur ; to dispose of a thing, jut 
abutendt, is to destroy it, or to transfer it to another. 
Thus, he who has the use of a horse may ride him, 
or put him in the plow to cultivate his own soil; 
but he has no right to hire the horse to another and 
receive the civil fruits which be may produce in 
that way. 

On the other hand, he who has the enjoyment of a 
thing is entitled to receive nil the profits or revenues 
which may be derived from it, cither from natural 
or civil fruits. 

And, lastly, he wbo has the right of disposing of a 
thing, jus abutendi . rnay sell it, or give it away. etc., 
subject, however, to the rights of the usuary or usu 
fru. luary, as the case may be 

These three elements usua, fructua, abusus, when 
united in the same person, constitute the dominium , 
but they may bo, and frequeutly are. separated : bo 
that the right of disposing of a thing may beloDg to 
Primus, aud the rights of using and enjoying to 
Necu/ufus, or the right of enjoying alone may belong 
to fecundus, and the right ot using to lertiua. In 
that case, Primus is always the ow ner of the thing, 
but he is the naked owner, inasmuch as fora certain 
time he i9 actually deprived of all the principal ad¬ 
vantages that can be derived from It. Secuwlu*. if 
lie has the use and enjoyment. jus utcnrtt it frunat, 
aimul, is called the usuiructuai y. «.>.<.»/> uctuunu*. 
if he has the enjoyment only, jus fi Utndt tantum, 
he is the /ruct minus. ana Tcrtius, who has tha 
right of use. jus utendt tantum, is culled the usuary, 
—unuirjKJ Bulthisdismembermenf of the elements 
of the dominium is essentially temporary; if uu 
shorter period has been fixed for its duration, it ter¬ 
minates with the life of the usuury, fructuaiy, or 
usufructuary : for which reason the rights of use 
and usufruct are cal led personal servl t udes Beside* 
the separation of the elements of the dominium 
among different persons, there may also be a jua in 
re, or dismemberment, ao far as real estates are cm' 
cerned, in favor of other estates Thus, a right of way 
over my land may exist in favor of your house ; this 
right is so completely attached to the house that it 
can never be separated from it. except by <ts entire 
extinction. This class of jura tn re is called pred «1 
or real servitudes. To constitute his servitude, 
there must be two estates Ixdongiug tn different 
owners; these estates an* viewed n some measure 
as juridical persons, capable of acquiring rights and 
incurring obligations. The estate m favor of which 
the servitude exists is t?:e creditor estate and the 
estate by which the servitude is due, the debtor- 
estate. 8 MariadtA See Eminext Douajn 

DOMINIUM BONITABIUM. See 

Bonitarian Ownership. 

DO MINIUM DIRECTUM (Lat). 
Legal ownership. Ownership as distin¬ 
guished from enjoyment. 

DOMINIUM • DIRECTUM ET 
UTILE (Lat.). Full ownership and pos¬ 
session united in one person. 

DOMINIUM EX JURE QUIBI- 
TIUM Sec Quiritarian Ownership. 

DOMINIUM UTILE (Lat.). The 
beneficial ownership. The use of the 
property. 
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DOMINUS (Lat). The lord or master; 
the owner. Ainawoith, Lat Lex. The 
owner or proprietor of I thing, as distin¬ 
guished from him who usee it merely. 
Calvinua. Lex. A master or principal, as 
distinguished from an aqent or attorney. 
Story, Ag. § 3 ; Ferriere, Diet. 

In Civil Taw. A husband. A family. 
Vicat, Voc. Jut. 

DOMINUS LITIS (Lat.). The master 
of suit. The client, as distinguished from 
an attorney. 

inH yet It I* said, although he who has appointed 
aa attorney la properly called dommiu (in*, the 
attorney hunnelf, when the cause has been tried, 
becomes the dominus Lfi«- VLcau 

DOMINUS NAVIS. In Civil Law. 
The absolute owner of a ship. Wharton. 

DOMITJE (Lat.). Tame; subdued; 
not wild. 

Applied to domestic animals, in which a 
man may have an absolute property. 2 Bla. 

Com. 391. 

DONATARIUS (L. Lat.). One to 
whom something is given. A donee. 

DONATIO (Lat.). A gift. A transfer 
of the title to property to one who receives 
it without paying for it. Vicat. The act 
by which tne owner of a thing voluntarily 
transfers the title and possession of the same 
from himself to another person, without 
any consideration. See 66 Ind. 476; 65 Ga. 
499 . 

A donation is never perfected until it has 
been accepted; for an acceptance is re¬ 
quisite to make the donation complete. 
See Assent ; Ayl. Pond. tit. 9; Clef des 
Lois Rom.; 2 Kent 438 ; 2 E. D. Sm. 805 ; 
28 Ala. N. a. 641. In old English law and 
in the modem law, in several phrases, the 
word retains the extended sense it has in 
the civil law. 

Its literal translation, gift, has acquired in 
real property law a more limited meaning, 
being applira to the conveyance of estates 
tail. 2 Bla. Com. 316 ; Littleton § 59; West, 
Symb. §254 ; 4 Cruise, Dig. 51. There are 
several kinds of donatio: as, donatio sim¬ 
plex et pun (simple and pure gift without 
compulsion or consideration); donatio ab¬ 
solute et larga (an absolute gift); donatio 
eonditionaXis (a conditional gift); donatio 
stricta et coaretura (a restricted gift, as, an 
estate tail). 

DONATIO 1NTEB VTV08 (Lat. a 
gift between living persons). A contract 
which takes place by the mutual consent 
of the giver, who aivests himself of the 
thing given in order to transmit the title of 
it to the donee, gratuitously, and the donee 
who accepts and acquires the legal title to 
it. It operates, if at all, in the donor's 
lifetime, immediately and irrevocably ; it 
is a gift executed ; no further act of parties, 
no contingency of death or otherwise, is 
needed to give it effect; 3 Del. Ch. 62. 
“ Gifts infer mvos have no reference to the 
future and go into immediate and abso¬ 
lute effect ” ; 2 Kent, Com. Lacy’s ed. 439. 
Such a gift takes place when the giver is 
not in any immediate apprehension of 
death, which distinguishes it from a dona¬ 
tio mortis causa (a. v.). 

This division of gifts is taken from the 
Roman law as are also the rules by which 
they are governed ; 2 Kent, Com. 489. A 
donatio inter vivos, as distinguished from 
a donatio mortis causa, does not require 
actual delivery, and it is sufficient, to com¬ 
plete such a gift, that the conduct of the 
parties should show that the ownership of 
the chattel has been changed ; 79 Ga. 119. 
It is true, however, that under such a gift 
a person 11 may take a benefit to accrue at a 
future day —it may be at the donor’s death ; 
but this can be only through the instru¬ 
mentality of a trust created either in a 
third person or in the donor. The effect 
is to divest at once the former property of 
the donor in the thing so given. Such a 

S ift is no less immediate than in the or- 
inary case; " 8 Del. Ch. 62. See Gift. 

DONATIO MORTIS CAUSA (Lat. a 
gift in prospect of death). A gift made 


by a person in sickness, or other immediate 
peril, who, apprehending his dissolution 
near, delivers, or causes to be delivered, to 
another, the possession of any personal 
goods, to keep as his own in case of donor s 
decease. 2 Bla. Com. 514 ; 61 Pa. 840. 

Th« dvil law defines U to be a gift under appre¬ 
hension of death : as, when anythin* Is given upon 
condition that If the donor die the donee shall pos- 
•Mlt ibtoiutdly, or return It If the donor tbould 
survive or should repent of haring made the rift, or 
if the donee should die before the donor. 1 MUes 10S. 

It differs from a legacy, Inasmuch as it does not 
require proof in tho court of p robs to ; S 8trm 777 ; 
noe 1 Bligh, H* a. Ml ; and no ament is required from 
the executor to perfect the donee** title ; 8 Vea. Itt; 

1 8. « 8. Mb. It differs from a gift infer vivo* be¬ 
cause It is ambulatory and revocable during the 
donor a life, because it may be made to the wife of 
the donor, and because It is liable for his debts, and 
It requires actual delivery ; TOO*. II 8®® s}* 0 
to these distinctions Brett, L. Cat*. Mod. Eq S3. 

To constitute a good donatio mortis causa : 
first, the thiug given must bepereonal prop¬ 
erty ; 8 Binn. 870 ; a bond ; 8 Binn. 370 ; 2 
Vea. Sen. 481; 8 Madd. 184 ; bank notee ; 
38 Pa. 59 ; 2 Bro. Ch. 612; 33 Barb. 250 ; 3 
P. Wms. 356; certificates of stock , 55 Barb. 
251 ; a policy of life insurance ; 1 B. &. S. 
109 ; 51 Pa. 845; and a check offered for 
payment during the life of the donor; 4 
Bro. Ch. 286; will be so considered ; but a 
check not bo presented, which had not 
passed into the hands of a bona fide holder, 
w revoked by the death of the decadent; 
L. R. 6 Eq. 196; 27 La. Ann. 465; s.c. 21 Am. 
Rep. 567 ; 18 L. R. Eq. 489 ; 81 Ohio St. 457 ; 
80 Hun 682 ; 59 Cal. 665 ; aliter , as to a 
check given abro'vl; L. R. 5 Ch. Div, 780. 
See 154 Pa. 188. A check to a wife ex¬ 
pressing that it was to enable her to buy 
mourning, was held under peculiar circum¬ 
stances a valid donatio mortis causa ; 1 P. 
Wms. 441. A t note not negotiable, or if 
negotiable, not indorsed, but delivered, 
passes by such a donation ; 1 Dan. Neg. Inst. 

§ 24; Tiedm. Com. Pap. 252 ; 18 Gray 418 ; 
but in 5 Gill & J. 54, this is limited to bank 
notes and notes payable to bearer. A certi¬ 
ficate of deposit which is delivered to a per¬ 
son for the use of a third party, though not 
indorsed, is a valid gift; 11 Colo. 188 ; 36 
Ill. App. 525: contra , 109 Mo. 90 ; see 64 
Cal. 34«. The delivery of a savings-bank 
book passes the money in bank ; 63 Me. 364 ; 
124 Mass. 472 ; 129 id. 425 ; 86 Conn. 88; 8 
R. I. 536 ; contra , 3 Ir. Eq. 068 ; 121 Pa. 177; 
see 89 Va. 1. A banker's deposit note is a 
good subject of gift ; 44 Ch. Div. 70; but- 
where the bank book is already in the hands 
of the donee, a statement by the donor that 
his wife may have it is not sufficient; 81 
Me. 281. See 36 Cent. Law J. 854 ; 81 Am. 
Law Reg. 681; 84 id. 85, for discussions and 
annotations on this subject. A mortgage 
is a good gift; Bara. Ch. Cas. 90 ; 5 Madd. 
851 ; 1 Bligh, N. 8. 497; a policy of insur¬ 
ance ; 1 Best & Sm. 109 ; 33 Beav. 619 : a 
receipt for money; 4 De G. & Sm. 617 ; 
bonds ; 8 Atk. 214 ; 1 Bligh, N. 8. 497 ; bank 
notes; 2 Eden 125; Sel. Ch. Cas. 14 ; 3 P. 
Wms. 856 : 3 Bro. C, C. 612. 

A promissory note of the edek man made 
n his last illness is not a valid donation ; 5 
3.&C. 501 ; 14 Piok.204 ; 8 Barb. Ch. 76; 21 
Vt. 288 ; 77 Pa. 828. See 88 N. H. 520 ; 18 
Conn. 410; 11 Md. 424; 4 Cush. 87 ; 41 Ill. 
App. 659. See 6 Harv. L. Rev. 86. In Eng¬ 
land, bills delivered on a deathbed but 
without consideration, are valid donations ; 
27 Beav. 303 ; but a gift of the donor's own 
cheque, if not payable until after his death, 
is not valid ; 15 Ch. D. 651; 27 Ch. D. 631. 
See also 5 Ch. D. 730 ; 4 D. M. & G. 249. 
As to a gift of money, see GO N. J. Eq. 637. 

Secona, the gift must be made by the 
donor in peril of death, and to take effect 
only in case the giver dies ; Bisph. Eq. 70 ; 
8 Binn. 870 ; 1 Bligh, N. 8. 580 ; 48 Vt. 513; 
49 N. V. 17 ; 8 Misc. Rep. 277 ; a gift m&do 
in apprehension of death from a surgical 
operation is valid ; 125 N. Y. 572. There 
is quite a conflict of authority as to whether 
a gift by a soldier about to join the army 
is a valid donatio causa mortis, with the 
weight of authoritr against sustaining them. 
They have been upheld, it may possibly be 
considered, in 42 III. 3ft; but this case is ex¬ 
plained in Travis on Sales as a gift inter vi¬ 
vos on condition ; a case cited as upholding 
them, 34 Ind. 547, is overruled if it does so 


hold ; 88 id. 451, whioh holds ttiem invalid, 
as do also 51 Pa. 345 ; 28 W. Va. 415 ; 47 
Barb. 370 ; 6 Rob. N. Y. 216 (Barbour, J., 
dissenting). See 4 Cold. 288. 

Such a gift is only good when made in 
relation to the death of the person by ill¬ 
ness affecting him at the time ; 3 Ves. Jr. 
121 ; but if it appear that the donation was 
made when the donor was ill and only a 
few days or weeks before his death, it will 
be presumed that it was inode in the last 
illness and iu contemplation of death ; 1 
Wms. Ex. 845 ; 3 Story 755 ; 31 Me. 422. 

When a gift was made in contemplation 
of death, but the donor so for recovered as 
to be able to attend to his business, and then 
died of the same disease, held not a good 
donatio ; 17 Me. 287. That the donor lived 
fourteen days ; 2 Wliart. 17; three dayB ; 
8 Binn. 300 -. 85 Me. 227 , six hours ; 23 Fa. 
63 ; after making the gift, does not invali¬ 
date it. There seems to be no rule limiting 
the time within which Uie gift must be 
made before death ; 49 N. Y. 17. 

Third , there must be an actual delivery 
of the subject to or for the donee, in cases 
where such deliveiy can be made ; 2 Ves. 
120 ; 2 Gill & J. 368 ; 4 Gratt. 472 ; 31 Me. 
422 ; 14 Barb. 243 ; 7 E. L. & Eq. 134 ; 73 
Pa. 115, 147; 49 N. Y. 17 ; 41 N. H. 147 ; 
75 Cal. 048 ; 149 Mass. 13 : L. R. 6 Eq. 474 ; 
63 N. H 552 ; 77 Mo. 166; 94 N. C. 274. The 
delivery must be as complete as the nature 
of the property will admit of ; 56 Me. 324 ; 
114 Mass. 80. In this last case taking the 
key of a trunk, putting goods into the trunk 
and returning the key to its place at the 
request of the owner, who expressed a de¬ 
sire, in his last illness, to maae the trunk 
and its contents a donatio mortis causa, 
was held not to be a sufficient delivery 
The gift of the keys of a box deposited in 
a vault of a bank containing bonds, etc., 
is a sufficient constructive delivery of the 
contents of the box ; 89 Va. 1 ; 2 Ves. Sen. 
431; Prec Ch. 300 ; [1891] W. N. 201 ; where 
donor delivered t he keys of a trunk to donee, 
and said the trunk and its contents were 
donee s, it was valid ; 158 Mass. 592 ; but 
see 85 Me. 227. An intention to give is suf¬ 
ficiently manifested from the fact that a 
person in extremis hands a package of bonds 
to another saying, “ These bonds are for 
you ; ”73 Cal. 01, Delivery can be made to a 
third person for the use of a donee ; 3 Binn. 
370; 2 Bradf. Surr. 340 ■ 5 Bush 591; but 
not if *the third party is the agent of the 
giver ; 2 Coll. 356. The acceptance is pre¬ 
sumed, unless the contrary appear ; 94 Mich. 
11. 

To make such a gift valid there must be 
a renunciation by the donor and an acquisi¬ 
tion by the donee, of all interest and title 
to the property intended to be given : 18 

N. Y. Sup 852. 

To constitute such a gift, the subject of 
the gift must bo delivered ei ; her i o the donee 
or to some person for his use and benefit, 
and the donor must part with all dominion 
over the property, and the title must vest 
in the donee, subject to the right of the 
donor at any time to revoke the gift; 70 
Cal. 548. 

It is an unsettled question whether such 
kind of gift appearing in writing, without 
delivery of the subject, c;»n be upported ; 
2 Ves. 120 ; 3Ired. Oh. 268 ; but Lord Hard- 
wicke expressed the opinio n that it could 
be; 2 Ves. Sen. 440 ; 1 <d. 314 ■ contr.:, 1 
Wms. Ex. 855. And see 12 Tex. 327. By ‘he 
Roman and civil law. a gif 1 movi s i-nesa 
might be made in writing , Dig. Lb. 30, t. 

O, 1. 28; 3 Ves Sen. 440 ; 1 id. 314, 

Upon the recovery of the donor and 1 is 
consequent ability to comply with the stat¬ 
ute, the dispensation from its requirements 
ceases and the gift causa mortis , though va¬ 
lid when made, oecomes of no further force. 
No expression to this effect is necessary ; 3 
Del. Ch. 08; 89 Va. 1. 

The essentials are also thus stated : O It 
must be in view of donors death. 2 With 
express or implied intention that it shall 
only take effect by reason of existing dis¬ 
order. 8. Delivery by the donor to the don¬ 
ee or some one on his behAlf ; Brett, L. Cas. 
Mod. Eq. 33 ; but this is not so satisfactory 
as the well-settled enumeration above given. 


DONATIO FBOFTEB NTJPTIAS 


320 


A donatio mortis causa does not require 
the executor's assent; 2 Vee. Jr. 120; is 
revocable by the donor during his life; 2 
Bradf. 8urr. 839 ; 27 Me. 196; 8 Woodb. & 
M. 619; 84 N. H. 489 ; 99 Cal. 811; by re¬ 
covery ; 8 Macn. & G. 664; Wins. Ex. 651 ; 
or resumption of possession ; 7 Taunt. 233; 
2 Ves. Sen. 433; Dut not by a subsequent 
will; Prec. Chanc. 800 ; contra, 81 Ill. App. 
2d; but may be satisfied by a subsequent 
legacy; 1 ves. 8em 814. And see 1 lred, 
Ch. 130. It may be of any amount of prop¬ 
erty ; 24 Vt. 59i. It is liable for the testa¬ 
tors debts; 1 PhilL Ch. 406 ; 109 Mo. 90 ; 
68 N. H. 552 ; 107 U. B. 602 ; a gift provid¬ 
ing for the payment of certain bills and a di¬ 
vision of the remaining property is valid ; 
70 Hun 565. 

A gift causa mortis is none the less valid 
because it embraces the entire personal es¬ 
tate of the donor, and the testimony of one 
credible witness is sufficient to establish 
such a gift; 89 Va. 1 ; 24 Vt. 591; but see 
18 Pa. 326 ; 13 Allen 43 ; and a gift accom¬ 
panied by the condition that part thereof 
, 1 s to be applied to the payment of the do¬ 
nor’s debts is good ; 18 N. Y. Sup. 852. 

For a thorough discussion of this subject 
and examination of authorities, see 3 Del. 
Ch. 51. See also 1 Am. L. Reg. 1 ; note to 
Ward v. Turner, Wh. & T. L. C. Eq. ; 36 
Cent. Law J, 854 ; 32 id. 27. 

DONATIO PROPTER NTJPTIAS 

<Lat. gift on account of marriage). In 
Homan Law. A gift made by the hus¬ 
band as a security for the marriage portion, 
The effect of the act of making such a gift 
was different according to the relation of 
the parties at the time. Vicat, Voc. Jur. 
Called, also, a mutual gift. 

The name was originally applied to a gift 
made before marriage, and was then called 
a dojiatio ante nuptias; but in process of 
time it was allowed to be made after mar¬ 
riage as well, and was then called a dona¬ 
tio propter nuptias. 

DONATION. See Donatio. 

DONATIVE. See Advowson. 

DONEE. He to whom a gift is made or 
a bequest given ; one who is invested with 
a power of appointment: he is sometimes 
called an appointee. 4 Kent 316; 4 Cruise, 
Dig. 51. 

DONIS, STATUTE DE. See De Do- 
nis, the Statute 

DONOB. He who makes a gift. One 
who gives lands in tail. Termes de la Ley. 

DONUM (Lat.). A gift. 

The difference between donum and munua (s said 
to be that donum 1 b more general, while munui ie 
specific. Munug is 3rad to mean donum with a 
cause for the giving (though not a legal considera¬ 
tion), as on account of marriage, etc. Donum is 
said to be that which Is given from no necessity of 
law or duty, but from free will, *' from the absence 
of which, ir they are not given, no blame arises ; 
but if they are given; praise is due." Vicat, Voc. 
Jur.; C&lvlnus, Lex. 

DOOM. Judgment. 

DOOB. The place of usual entrance into 
a house, or into a room in the house. 

To authorize the breach of an outer door 
in order to serve process, the process must 
be of a criminal nature ; and even then a 
demand of admittance must first have been 
refused ; 5 Co. 94 ; IN. H. 348; 10 Johns. 
203 ; 1 Root, 83,134 ; 21 Pick. 156; 120 Mass. 
190 ; 106 Ill. 621 ; 14 B. Monr. 895. The outer 
door may also be broken open for the pur¬ 
pose of executing a writ or habere facias ; 
5 Co. 93 ; Bac. Abr. Sheriff (N 3). 

An outer door cannot, in general, be 
broketi for the purpose of serving civil 
process ; 13 Mass. 520 ; 51 Ill. 357 ; 19 Vt. 
151 ; 1 M. & W. 330 ; 4 Hill 437 ; but after 
the defendant *has been arrested, and he 
takes refuge in his own house, the officer 
may justify breaking an outer door to take 
him ; Fost. 320 ; l Rolle 188; Cro. Jac. 555 ; 
10 Wend. 300. When once an officer is in 
the house, he may break open an inner door 
to make an arrest: Kirb. 386; 17 Johns. 127 ; 
13 M. & W. 52 ; 2 Harr. 404. See 1 Toullier, 
n. 214, p. 88 ; L. R. 2 Q. B. 593 ; or break' 
the outer door to get out; 7 A. A E. 820. 


DOBMANT. Bleeping; silent; not 
known ; not acting. He wlioee name and 
transactions as a partner are professedly 
concealed from the world ; 2 H. & G. 159 ; 
5 Cow. 534 ; 4 Maas. 424 ; 47 N. Y. 15; Coll. 
Partn. § 4. The term is applied, also, to 
titles, rights, judgments, and executions. 
As to the latter, see 11 Johns. 110 ;2Hill864. 

DOB (Lat.). In Boman Law. That 
which is received by or promised to the 
husband from the wife, or any one else by 
her influence, for sustaining the burdens of 
matrimony. There are three classes of doe. 
Dos profectitia is that which is given by the 
father or any male relative from hie prop¬ 
erty or by his act; dos adventitia is that 
which is given by any other person or from 
the property of the wife herself ; dos recep- 
titia is where there is a stipulation con¬ 
nected with the gift relating to the death 
of the wife. Vicat; Calvinus, Lex. ; Du 
Cange ; 1 Washb. R. P. 147, 

In English Law. The portion bestowed 
upon a wife at her marriage by her husband. 
1 Reeve, Hist. Eng. Law 100; 1 Washb. R. 
P. 147; 1 Cruise, Dig. 152. 

Dower generally. The portion which a 
widow has in the estate of her husband 
after his death. Park, Dower. 

This use of the word In the English law, though, 
as Spelmsn shows, not strictly correct, has still the 
authority of Tacitus (de Mot. Qerm. 18) for Its use. 
And If the general meaning of marriage portion is 
given to It, It Is strictly as applicable to a gift from 
the husband to the wire as to one from the wife to 
the husband. It occurs often. In the phrase dos de 
dote peti non debet (dower should not be sought of 
dower). 1 Washb. K. P. 209. 

DOS BATIONABIUS (Lat.). A rea¬ 
sonable marriage portion. A reasonable 
part of her husband’s estate, to which every 
widow is entitled, of lands of which her 
husband may have endowed her on the day 
of marriage. Co. Litt. 336. Dower, at com¬ 
mon law. 2 Bla. Com. 134. 

DOSSIEB (Ft.) A brie! ; a collection 
of memoranda and documents relating to 
some matter, as a lawyer’s dossier of a case 
in court. Stand. Diet. 

DOT (a French word adopted in Louisi¬ 
ana). The fortune, portion, or dowry which 
a woman brings to her husband by the 
marriage. 0 Mart. La. N. s. 460. 

DOTAGE. That feebleness of the 
mental faculties which proceeds from old 
age. A diminution or decay of that intel¬ 
lectual power which was once possessed. 
1 Bland, Ch. 389. See Dementia. 

The Blow approach of death, of that irre¬ 
vocable cessation, without hurt or disease, 
of all the functions which once belonged to 
the living animal. 10 A. & E. Ency. 2nd ed., 
120; 1 Bland (Md.) 389. See Dementia, 
Senile. 

DOTAL PROPERTY. By the civil law 
in Louisiana, by this term is understood 
that property which the wife brings to the 
husband to assist him in bearing the ex¬ 
penses of the marriage establishment. Ex¬ 
tradotal property, otherwise called para¬ 
phernal property, is that which forms no 
part of the dowry. La. Civ. Code, art. 2335. 

The effect of marriage under the civil 
law as found in the digest was that the wife 
brought her dos and the husband his anti- 
dos into the marriage. In all other prop¬ 
erty belonging to them they each retained 
the rights of owners in their separate ca¬ 
pacities uncontrolled by their relation of 
husband and wife ; Ballinger, Community 
Property § 2. See Community. 

DOTATION. In French Law. The 

act by which the founder of a hospital, or 
other charity, endows it with property to 
fulfil its destination. 

DOTE. In Spanish Law. The prop¬ 
erty and effects which a woman brings to 
her husband for the purpose of aiding him 
with the rents and revenues thereo f to sup¬ 
port the expenses of the marriage. Las 
Partidas, 4. 11. 1. “ Dos, 1 ' says Cujas, ** est 

pecunia marito, nuptiarum causa, data yel 
promissaS The dower of the wife is in¬ 
alienable, except in certain specified cases. 


for which see Escriche, Die. Raz. Dote. 

As an English verb it has been defined to 
be delirious, silly or insane. 7 Ind. 441. 

See Besot. 

DOTE ASSIGNANDA. In English 
Law. A writ which lay in favor of a 
widow, when it was found by office that 
the king’s tenant was seized of tenements 
in fee or fee-tail at the time of his death, 
and that he held of the king in chief. Such 
widows were called king's widows. 

DOTE UNDE NIHIL HABET. A 
writ which lies for a widow to whom no 
dower has been assigned. 3 Bla. Com. 182. 
By 23 and 24 Vict. c. 126, an ordinary action 
commenced by writ of summons has taken 
its place; but it remains in force in the 
United States, and under the designation 
of dower unde nihil habet, is the form in 
common use for the recovery of dower at 
law; 1 Washb. R.. P. 290 ; 4 Kent 63: 
Steams, Real Act. 302. 

DOUBLE AVAIL OF MABBIAGE. 

See Duplex Valor Maritagii. 

DOUBLE COMPLAINT. See Du¬ 
plex Querela. 

DOUBLE COSTS. See Gobi’s. 

DOUBLE OB TREBLE DAMAGES. 

See Measure of Damages 

DOUBLE EAGLE. A gold coin of the 
United States, of the value of twenty dol¬ 
lars or units. 

It Is bo called because It Is twice the value of the 
eagle, and, consequently, weighs five hundred and 
sixteen grains of standard fineness, namely, nine 
hundred thousandths fine. It Is a legal tender for 
twenty dollars to any amount. Act of March 3,1649. 

8 Stat. L. 897. U. S. Rev. Stat. $$ 8511, 35]4. The 
double eagle is in value the largest coin issued in 
the United States. The first issue was made in 1849 
Bee actof Feb. 12,1873,17 Stat. L. p. 42$; Eagle. 

DOUBLE INSURANCE. Where 
divers insurances are made upon the same 
interest in the same subject against the 
same risks in favor of the same assured, in 
proportions exceeding the value. 1 Phill. 
Ins. §§ 359, 366. 

A like excess In one policy is over-insurance. If 
the valuation of the whole interest in one policy is 
double that in another, and half 0 f the value Is in¬ 
sured in each policy according to the valuation in 
that policy, it is not a double insurance ; its being so 
or not depends on the aggregate of the proportions, 
one-quarter, one-half, etc., insured by each policy, 
not upon the aggregate of the amounts. 

Where the insurance is on the interests 
of different persons, though on the same 
goods, it is not double insurance ; 9 S. & 
R. 107 ; nor is it where earner and shipper 
each insure ; 20 Fed. Rep. 492. 

In England, each underwriter is liable for 
the whole amount insured by him until the 
assured is fully indemnified, and either on 
paying over his proportion pro rata is en¬ 
titled to contribution from the other; but 
no one can be liable over the rate at which 
the subject is rated in his policy. 

In the United States, the policies gener¬ 
ally provide that the prior underwriters 
eliall oe liable until the assured is fully in¬ 
demnified, and underwriters for the excess 
are exonerated ; but the excess is to be as¬ 
certained by the aggregate of the propor¬ 
tions, as a quarter, half, etc., to make up the 
integer; 1 Phill. Ins. §301; 1 W. Bla. 410 ; 1 
Burr. 489 ; 15 B. Monr. 433,452 ; 18 Ill. 553. 
This clause does not apply to double insur¬ 
ance by simultaneous policies ; 1 Phill. Ins. 

§ 862 ; 5 S. & R. 475. 

In case of double insurance, the assured may sue 
upon all the policies and is entitled to J udgmen t upon 
all, but he it entitled to but one aatiafaction ; there¬ 
fore, if during the pendency of suits on several pol¬ 
icies concerning the same risk and interest, the loss 
Is paid In full by one company, the actions agaiDst 
the others must fail, and the insurer paying the loss 
has a remedy against the other insurers for a pro¬ 
portionate share of the loss. If there be any doubt 
as to whether the policies cover the same property 
or Interest, evidence Is admissible to show the fact: 
Wood, Fire Ins. 621 ; 16 Pick. 145 ; 10 Wend. 385 ; 39 
Barb. 802 ; 45 Ill. 85 ; 18 id. 553 ; 49 Pa. 14 ; 54 id. 277 ; 
May, Ins. (13. 

The question of double insurance does not 
generally arise in life insurance, as there is 
no fixed value to the life, and the person in 
each case is to pay a fixed sum without re¬ 
gard to other insurance. But where the 
insurable interest han an ascertainable value 
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the question mar arise, as where two poli- 
out in different ocfioes, by a 
creditor, on the life of a debtor, and for the 
same debt. Then only the value of the in¬ 
terest can be recovered and the amount re¬ 
covered on the first policy is to be deducted 
from the amount payable on the second; 
May, Ins. § 440. See Insurance. 

DOUBLE PLEA. The alleging, for one 

single purpose, two or more distinct ground® 
defence, when one of them would be as ef¬ 
fectual in law as both or all. See Duplicity. 

By the statute 4 Anne. c. 16, in England, 
and'by similar statutes in most if not all of 
the 6tates of the United States, any defend¬ 
ant in any action or suit, and any plaintiff 
in replevin in any court of record, may plead 
as many several 'matters as may be necessary 
for a defence with leave of court. This stat¬ 
ute allows double pleading ; but each plea 
must be single, as at common law ; Lawes, 
PI. 131 ; 1 Chit. PI. 513 : Andr. Steph. PL 
320 ; and the statute does not extend to the 
subsequent pleadings ; Com. Dig. Pleader 
(E 2); Story, PL § 72 ; Gould, PI. c. 8; Doo- 
trina Ptac. 222. And in criminal cases a de¬ 
fendant cannot plead a special plea in addi¬ 
tion to the general issue ; 7 Cox, Cr. Cas. 85. 

DOUBLE POSSIBILITY. A possi¬ 
bility upon a possibility. 2 Bla. Com. 170. 
See Contingent Remainder. 

DOUBLE BENT. In English Law. 

Rent payable by a tenant who continues in 
possession after the time for which he has 
given notice to quit, until the time of his 
quitting possession. Stat. 11 Geo. II. c. 19 ; 
Fawcett, L. & T. 304 ; Hoz. & W. Diet. 
The provisions of these statutes have been 
re-enacted in New York, and some other 
states, though they are not generally 
adopted in this country. 

DOUBLE USE. A term used in patent 
law to indicate that a later device is mere¬ 
ly a new application of an older device, not 
involving tne exercise of the inventive 
faculty. 

In construing letters patent for new ap¬ 
plications of old devices, if the new use be 
»o nearly analogous to the former one that 
it would occur to a person of ordinary me¬ 
chanical skill, it is only a case of double 
use; but if the relations between them are 
remote, and especially if the use of the old 
device produce a new result, it may involve 
an exercise of the inventive faculty—much 
depending upon the nature of the changes 
required to adapt the device to its new use; 
l.>5 U. S. 597. See Patent. 

DOUBLE VOUCHER. A voucher 
which occurs when the person first vouched 
to warranty comes in and vouches over a 
third person. See a precedent, 2 Bla. Com. 
App. V. p. xvii.; Voucher. 

Trie necessity for double voucher arises 
when the tenant in tail is not the tenant in 
the writ, but is tenant by warranty; that is, 
where he is vouched, and comes in and con¬ 
fesses the warranty, Generally speaking, 
to accomplish this result a previous convey¬ 
ance is necessary, by the tenant in tail, to 
a third person, in order to make such third 
person tenant to a writ of entry. Pres. 
Conv. 125, 126. 

DOUBLE WASTE. When a tenant 
bound to repair suffers a house to be wasted, 
and then unlawfully fells timber to repair 
it, he is said to commit double waste. Co. 
Litt. 63. See Waste: 

DOUBT. The uncertainty which exists 
in relation to a fact, a proposition, or other 
thing; an equipoise of the mind arising from 
an equality or contrary reasons. Ayliffe, 
Pand. 121. 

The most embarrassing position of a Judge la that 
of being in doubt; and it Ib frequently the lot of the 
wisest and most enlightened to be In this condition : 
those who have little or no experience usually find 
no difficulty in deciding the most problematical 
questions. 

Borne rules, not always infallible, have been 
adopted In doubtful cases, in order to arrive at the 
truth. 1. In civil cases, the doubt ought to operate 
against him who. having It in his power to prove 
facts to remove the doubt, has neglected to ao so. 
Id cases of fraud, when there Is a doubt, the pre¬ 
sumption of innocence ought usually to remove It. 
2. In criminal cases, whenever a reasonable doubt 


exists as to the guilt of the accused, that doubt 
ought to operate in his favor. In such oasae. par¬ 
ticularly when the liberty, honor, or life of an Indi¬ 
vidual la at stake, the evidence to convict ought to 
he dear and devoid of ell meson able doubt. 

The term reasonable doubt ts often uaea, but not 
easily deAned. “ It Is not mere possible doubt: be¬ 
cause everything relating to human affairs ana de¬ 
pending on moral evidence Is open to some posslhle 
or Imaginary doubt. It is that state of the case 
which, after the entire comparison and considera¬ 
tion of all the evidence, leaves the minds of Jurors 
In such a condition that they cauoot say they feel an 
abiding conviction, to a moral certainty, of the truth 
of the charge. The burden of proof is upon the 
prosecutor. All the presumptions of law Independ¬ 
ent of evidence are In favor of Innocence ; and 
every person Is presumed to be Innocent until he la 
proved guilty. If upon such proof there Is reason¬ 
able doubt remaining, the accused la entitled to the 
benefit of It by an acquittal. For it is not sufficient 
to establish a probability, though a strong one aris¬ 
ing from the doctrine of chances, that the fact 
charged la more likely to be true thhn the contrary; 
but the evidence must establish the truth of the fact 
to a reasonable and moral certainty,—a certainty 
that convinces and directs the understanding and 
satisAes tbe reason and judgment of those w ho are 
bound to act conscientiously upon it. This is proof 
beyond reasonable doubt; because if the law, which 
mostly depends upon considerations of a moral na¬ 
ture, 6houJd go further than this aud require abso¬ 
lute certainty. It would exclude circumstantial evi¬ 
dence altogether.” Per Shaw, C. J., in 5 Cush. 820 ; 

1 Gray 5W ; 2 Dev. & B. L. 311 : 1 Houst. Cr. Rep. 316. 
In approving the opinion of Shaw. C. J., the court, 
in 59 Cal. says: “There can be no ’reason¬ 
able doubt 1 of a fact after it has been clearly estab¬ 
lished by satisfactory proof.* 1 No man should be 
deprived of life under the form of law unless the 
jury can say upon their conscience that the evi¬ 
dence is sufficient to show beyond a reasonable 
doubt the existence of every fact necessary to con- 
stitutethecrimecharged; ICO U S. 460. It must be 
an actual, substantial doubt, arising from the evi¬ 
dence or want of evidence in the case : 32 Neb. 782. 

If the evidence produced in a criminal action he of 
such a convincing character that the jurors would 
unhesitatingly be governed by It in the weighty and 
Important matters of life, they may be said to have 
no reasonnWe doubt respecting the guilt or innocence 
of tho accused, notwithstanding the uncertainty 
which attends all human evidence. Therefore, a 
charge to the jury that If after an Impartial com¬ 
parison and consideration of all the evidence, they 
can truthfully say that they have an abiding convic¬ 
tion of the defendant's guilt, such as they would be 
willing to act upon in the more weighty and impor¬ 
tant matters relating to their own Affairs, they have 
no reasonable doubt, is not erroneous ; 120 U. S. 431. 

Proof ' beyond a reasonable doubt 1 Is not beyoDd 
all possible or imaginary doubt, but such proof as 
precludes every reasonable hypothesis except that 
which it tends to support. It is proof ’ to a moral 
certainty,’ as distinguished from au absolute cer¬ 
tainty. As applied to a judicial trial for crime, the 
two phrases are synonymous and equivalent; end 
each signifies such proof ns satisfies the judgment 
and consciences of tbe jury, r.s rcnronahlc men. and 
applying their reason to the evidence before them, 
that the crime charged has lx>en committed by the 
defendant, and so satisfies them as to leave i.o other 
reasonable conclusion possible : IlS Mass. 24. 

See Best, Pres. § 195 : Will. Cir. Ev. 825 : 83 How. 
8t. Tr. 506 ; Burn. Cr. Law of Scot 1. 522 ; 1 Greeid. F.v. 

$ 1: D'Aguesseau, CEut’rvs, xiii. 2i2 ; 103 V. S. 312; 
26 N. J. L. 615 ; 76 Me. 125 ; 100 N. Y. 510 ; 122 III. 251; 

2Green, Cr. Cas. 484 ; 10 Am. L. Rev. 642; 14 Cent. L. 
J. 446 ; 47 Ala. 78 : Presumption or Inxocsncs. 

See Reasonable Doubt Rational Doubt. 

DOUBTFUL TITLE. See Title. 

DOVE. A bird ; a species of pigeon. 

Doves are considered as ferce natures, and 
not the subject of larceny unless they are 
in the owner’s custody ; as, for example, in 
a dove-house, or when in the nest before 
they can fly ; 9 Pick. 15. 

It has been held that larceny may be 
committed of pigeons which, though t^ey 
have access to the open air, are tame and 
unreclaimed and return to their house or 
box; 2 Den. Cr. Cas. 361. See 2 id. 863, 
note ; 4 C. & P. 131. 

DOWAGER. A widow endowed ; one 
who has a jointure. 

In England, this is a title or addition 
given to the widow of a prince, duke, earl, 
or other nobleman, to distinguish her from 
the wife of the heir, who has the right to 
bear the title; 1 Bla. Com. 224. 

DOWER (from Fr. dower, to endow). 
The provision which the law makes for a 
widow out of the lands or tenements of her 
husband, for her support and the nurture of 
her children. Co. Litt. 30 a ; 2 Bla. Com. 
130: 4 Kent 35 : Washb. R. P. 146. 

Dower is not a privilege or immunity of 
citizenship, either state or federal, within 
the meaning of & 2 of Article IV of the 
Constitution or the Fourteenth Amendment. 
At most it is a right which, while it exists, 
is attached to the marital contract or rela¬ 
tion ; and it always has been deemed subject 
to regulation by each State as respects 


properly within its limits. 258 U. S. 313 ; 
18 How. (l\ S.) 591. Sec As Dower. 

There were five species of dower in Eng¬ 
land :— 

Denver by custom , where a widow became, 
entitled to a specified portion of her hus¬ 
band’s lands in consequence of some local 
or particular custom. 

Dotcer ad ostium ecclesice , where a man of 
full age, on coming to the church-door to be 
married, endowed his wife of a certain por¬ 
tion of his lands. 

Dower ex assensu patris, which differed 
from dower ad ostium ecclesice only in be¬ 
ing made out of the lands of tbe husbands 
father and with his consent. 

Doiver de la plus belle, where the widow, 
on suing the guardian in chivalry for dower, 
was required by him to endow herself of the 
fairest portion of any lands Bhe might hold 
as guardian in socage, and thus release from 
dower the lands of her husband held in chi¬ 
valry. This was abolished along with the 
military tenures, of which it was a conse¬ 
quence ; 2 Bla. Com. 132, n. 

Doiver by common law, where the widow 
was entitled during her life to a third part 
of all the lands anu tenements of which her 
husband was seised in law or in fact of an 
inheritable estate, at any time during tho 
coverture, and which any issue she might 
have had might by possibility have in¬ 
herited. 

Since the passage of the Dower Act in 
England, 3 <x 4 Will. IV. c. 103, all these 
species of dower, except that by custom and 
by the common law, have ceased to exist; 
2 Sharsw. Bla. Com. 133, n. Dower in the 
United States, although regulated by stat¬ 
utes differing from each other in many re¬ 
spects, conforms substantially to that at the 
common law; 1 Washb. R; P. 149; see 
Schoul. Hus. & W. 435. 

Where a statute provided that no estate 
in dower be allotted to the wife on the death 
of her husband, it took away a wife’s in¬ 
choate right of dower in lands previously 
alienated by her husband without joining 
her in the deed ; 47 Fed. Rep. 834 ; the in¬ 
choate right of the wife is not such a vested 
right or interest as cannot be taken away 
by legislative action ; 4 C. C. A. 290. 

Of what estates the wife is dowable. Her 
right to dower i9 always determined by the 
laws of the place where the property is sit¬ 
uate ; 1 Miss. 281 ; 4 la. 381 ; 3 Strobh. 562. 

She is entitled to one-third of all lands, 
tenements, or hereditaments, corporeal and 
incorporeal, of which her husband may 
have Deen seized during the coverture, in 
fee or in tail; 2 Bla. Com. 131; 23 Vt. 611. 

She was not dowable of a term for vears, 
however long ; Park, Dow. 47 ; 1 Ma. Ch. 
Dec. 36. 

The inheritance must be an entire one, 
and one of which the husband may have cor¬ 
poreal seisin or the right of immediate cor¬ 
poreal seisin; Plowd. 506; 1 Sm. & M.107. 

Dower does not attach in an estate held 
in joint tenancy ; but the widow of the 
survivor has dower ; Co. Litt. § 45 ; 15 Pet. 
21. But where the principle of survivor¬ 
ship is abolished, this disability does not 
exist; 9 Dana 185 ; 2 Strobh. 67. 

An estate in common is subject to dower; 
3 Paige, Ch. 653 ; 3 Edw. Ch. 500 ; 6 Gray 
314; 87 Tenn. 17 ; 88 Va. 529; 1 Md. 172. 
But the dower in land owned by the hus¬ 
band in common with others is divested by 
partition thereof in a suit to which the 
husband is a party, though the wife is not 
joined ; 86 S. C. 404. See 2 Can. L. T. 15. 

In the case of an exchange of lands, the 
widow may claim dower in either, but not 
in both ; Co. Litt. 31 6 ; if the interests are 
unequal, then in both ; 7 Barb. 638 ; 82 Me. 
412; 1 N. H. 65. 

She is entitled to dower in mines belong¬ 
ing to her husband, if opened by him in his 
lifetime on his own or another’s land; 1 
Taunt. 402 ; 1 Cow. 460 ; 73 111. 405 ; 45 Me. 
498. See 92 Mich. 180, where she was held 
to be entitled whether the mines were 
opened before or after her husband's death ; 
49 Fed. Rep. 549 ; 3 C. C. A. 812. See also 
16 L. R. A. 247. 

She had right of dower in various species 
of incorporeal hereditaments : as, rights of 
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fishing, and rents; Co. Litt. 32 a ; 2 Bla. 
Com. 182 ; 1 Bland, Ch. 227 ; but the rents 
should be estates of inheritance; 2 Cruise, 
Dig. 291. 

In most of the states she is dowable of 
wild lands ; 2 Dougl. Mich. 141 ; 10 Ga. 821 ; 
2 Rob. Va. 507 ; 8 Dana 121 ; 8 Ohio 418; 24 
Ark. 124 ; 17 N. J. Eq. 32; 68 N. C. 286; 
contra, 15 Mass. 157; 14 Me. 409; 2N. H. 56. 

She has no right of dower in a pre-emption 
claim ; 16 Mo. 478; 2 IU. 814. 

At law there was nothing to prevent her 
from having dower in lands which her hus¬ 
band held as trustee. But, as she would 
take it subject to the trust, courts of equity 
were in the habit of restraining her from 
claiming her dower in lands which she 
would be compelled to hold entirely to an¬ 
other’s use, till it was finally established, 
and it remains the same both in England and 
the United States, that she is not entitled 
to dower in anything her husband may 
hold as a mere trustee ; 2 Ohio St. 415; 5 
B. Monr. 152; Park, Dow. 105. 

At common law ghe was not dowable of 
the estate of a cestui que trust; 2 Sch. A 
L. 387 ; 4 Kent 43 ; Hempet. 251. See 130 
Pa. 461. But by the Dower Act this restric¬ 
tion was removed In England ; 3 & 4 Will. 
IV. c. 105 ; 1 Spence, Eq. Jur. 501. The com¬ 
mon-law rule that a widow could only have 
dower in the legal estates of the husband 
has been either expressly or impliedly 
changed by statute in the majority of states, 
and sne how has a right of dower in his 
equitable estates as well, but only in those 
or which he died seised ; 17 Fed. Rep. 333 ; 
78 ILL 604; and if the husband has aliened 
an equitable estate, although his wife may 
not have consented, the dower is defeated ; 
68 111. 341; 3 Gill 304. In Delaware a 
widow is not dowable out of an equitable 
estate of her deceased husband, except in 
intestate lands; 3 Del. Ch. 407, but in the 
United States the law upon this subject is 
not uniform ; 12 Pet. 201 ; 19 Me. 141 ; 2S. 
A R. 554 ; 7 Ala. 447 ; 1 Hen. A M. 92. In 
some, dower in equitable estates is given by 
statutes ; while in othere the severe com- 
raon-law rule has not been Btrictly followed 
by the courts ; 1 Md. Ch. Dec. 452; 5 Paige, 
Ch. 318 ; 6 Dana 471; 8 Humphr. 537 ; 1 
Jones, N. C. 430 ; 3 Gill 304. 

A mortgagee^ wife,although her husband 
has the technical seisin, had no dowable 
interest till the estate becomes irredeem¬ 
able ; 4 Dane, Abr. 671 ; 18 Ark. 44 ; 4 Kent 
42 ; 49 Me. 53 ; 2 Vefl, Jr. 631 ; 33 Gratt. 83. 

A widow was not dowable of an equity 
of redemption under the common law ; 17 
Fed. Rep. 331 ; L. R. 6 Ch. D. 218; 105 IU. 
342 ; 53 Md. 607 ; 45 Miss. 243 ; 42 N. H. 
296 ; 13 R. I. 105 ; 6 Mack. 536 ; nor did the 
English courts admit the doctrine until the 
statute of 1833 ; Ld. Ch. Redesdale in 2 S. 
A L. 388; but, as was said by Chancellor 
Bates in 3 Del. Ch. 407, the American courts, 
being free to carry the equitable view of 
mortgaged estates to its logical results, have 
uniformly allowed dower in an equity of 
redemption ; Jones, Mort. 666; 15 Pet. 88; 
84 Me. 50 ; 4 Gray 46; 5 Johns. Ch. 452 ; 2 
Blackf. 262 ; 1 Rand. 344 ; 1 Conn. 559 ; 29 
N. H. 564 ; 1 Stockt. Ch. 861; but after the 
surplus proceeds of sale liave been applied 
by the sheriff to a judgment against the 
husband, it is too late to assert the widow’t 
claim to equitable dower; 4 Del. Ch. 599. 
See on this subject 11 Can. L. T. 281. 

In reference to her husband’s contracts 
for the purchase of lands, the rule seems tc 
be, in those states where dower is allowed 
in equitable estates, that her right attaches 
to her husband’s interest in the contract, if 
at his death he was in a condition to enforce 
specific performance ; 5 Paige, Ch. 818; 5 
Blackf. 406 ; 1 Hen. A M. 92; 1 B. Monr. 
93 ; 2 Ill. 314 ; 2 Ohio St. 512 ; 7 Gray 533 ; 
19 Ill. 545 ; 1 Jones, N. C. 430. If his in¬ 
terest has been assigned before his death, or 
forfeited, or taken on execution, her dower- 
right is defeated ; 29 Pa. 71; 6 Rich. Eq. 
72 ; 4 J. J. Mareh. 451; 16 Ala. 522 ; 16 B. 
Monr. 114 ; 1 Hen. & M. 91. 

She is entitled to dower in lands actually 
purchased by her husband and uoon which 
the vendor retains a lien for the unpaid 
purchase-money, subject to that lien; 12 


B. Monr. 261 ; 8 Blackf. 120; 2 Bland, Ch. 
242 ; 1 Huinphr. 408 ; see 51 IU. 302 ; 40 Ala. 
588 ; 44 Ga. 819 ; 119 Mass. 519; 58 Me. 
138 ; or upon which her husband has given 
a mortgage to secure the purchase-money, 
subject to that mortgage ; 10 Rich. Eq. 285 
See 4 L. R. A. 606. 


She is not entitled to dower in partner¬ 
ship lands purchased by partnership funds 
and for partnership purposes, until tne part¬ 
nership debts have been paid ; 4 Mete. 
587 ; 4 Miss. 872 ; 10 Leigh 406 : 6 Fla. 350 ; 
20 Mo. 174; 88 Va. 529; 28 Ark. 259; 
65 Mo. 148 ; 80 N. J. Eq. 417. See 92 Ky. 
190; 96 Mich. 426. She has been denied 
dower in land purchased by several for the 
purposes of sale and speculation; 3 Edw. 
Ch. 428; it has been treated as personalty 
po far as was necessary to settle the partner¬ 
ship affairs, the right of dower being sub¬ 
ject to the debts of the firm ; 115 Mo. 222 ; 
71 la. 63 ; 12 Leigh 405. 


Sometimes she is allowed dower out of 
money, the proceeds of real estate sold by 
order of court, or by the wrongful act of an 
agent or trustee; 14 Pick. 345; 11 Ala. N. 
a. 33 ; 3 Sandf. Ch. 434 ; 12 B. Monr. 172 ; 7 
Humphr. 72. 

Her claim for dower has been held not 
subject to mechanics’ Hens ; 7 Mete. 157 ; 
8 Ill. 511 ; 8 Blackf. 252; 1 B. Monr. 257. 

The principle of equitable contribution 
applies equally to dower, as to other incum¬ 
brances; 8 Del. Ch. 260. 

She is not entitled to dower in an estate 
pur auter vie ; 5 Cow. 388; or in a vested 
remainder ; 5 N. H. 240, 469 ; 2 Leigh 29 ; 
5 Paige, Ch. 161 ; or in reversion of the hus¬ 
band, where he dies before the termination 
of the life estate; 139 III. 438. 

In some states sb© has dower only in what 
the husband died seised of; 6 McLean 442 ; 
1 Root 53 ; 2 N. C. 253 ; 4 Kent 41. 

The wife’s dower will be protected against 
the voluntary conveyance of the husband 
made pending a marriage engagement, 
under the same circumstances in which 
the husband is relieved against an ante¬ 
nuptial settlement by the wife ; 8 Del. Ch. 
99 ; 8. c. 17 Am. Law Reg. N. 8. 819. This 


case is considered by Washburn and Bishop 
as the leading case and approved by eaefi 
of them; 8 Washb. R. P. 359 ; 2 Bish. M. 
W. § 348, note 2, quoting the greater por¬ 
tion of the opinion of Bates, Ch. 

Requisites of. Three things are usually 
said to be requisite to the consummation of 
a title to dower, viz.: marriage, seisin of 
the husband, and his death : 4 Kent 86 ; 1 
Washb. R. P. 169 ; 61 Ala. 481; 4 N. Y. 99. 

The marriage must be a legal one ; though, 
if voidable and not void, she will have her 
dower unless it is dissolved in his lifetime ; 
14 Miss. 308; Co. Litt. 33 a ; 1 Cruise, Dig. 
164; 9 Mo. 501 ; 28 Ark. 21. 

The husband must have been seised in the 
premises of an estate of inheritance at some 
time during the coverture. It may not be 
an actual seisin : a seisin in law with the 
right of immediate corporeal seisin is suffi¬ 
cient ; 7 Mass. 253 ; 30 Me. 25 ; 1 Paige, Ch. 
635; 2 8. A R. 554 ; 1 Cruise, Dig. 166; 45 
N. J. Eq. 27 ; 88 N. C. 812 ; 9 Ohio St. 371. 
Possession by a widow of the mansion house 
of her husband, and her unassigned right 
of dower, do not prevent -the heir from 
being seised thereof so that his widow may 
acquire dower therein ; 111 Mo. 278. It is 
not necessary that the seisin of the husband 
should be a rightful one. The widow of a 
disseisor may have dower against all who 
have not the rightful seisin ; Park, Dow. 
87; Seri bn. Dow. 702; 4 Dane, Abr. 668. 


See 125 Mass. 122. 


bo, although the estate is a defeasible 
one, provided it is one of inheritance, she 
may claim her dower until it is defeated : 
Co. Litt. 241; 3 Halst. 241; 10 Co. 95. 

The seisin is not required to remain in the 
husband any particular length of time. It 
is sufficient if he is seised but an instant to 
his own benefit and use; 11 Rich. Eq. 417 ; 
37 Me. 508; 2 Bla. Coin. 182 ; 43 How. Pr. 
382 ; but a mere instantaneous seisin for 
some other purpose than proprietorship will 
not give the wife dower; 14 Me, 290; 4 
Miss. 869; 1 Johns. Cas. 95 ; 27 Ala. N, 8. 
578 ; 15 Vt. 89 ; 2 G. A J. 818 ; 6 Mete. 475. 


T 


Where he purchases land and gives a 
mortgage at the same time to secure the 
purchase-money, such incumbrance takes 
P- r ^ en . ce i )f Kis wife ’ B dower ; 15 Johns. 
; i 2 TT S ', & R * 18 ; 4 Mass- 566; 5 N. H. 
; 7 52 5 1 Bay 312 ; 87 Me. 11. 

, «T lve £f? th ofthe hu *x**d. 1 Cruise, Dig 
168. What was known as civil death in 
England did not give the wife right of 
dower ; 2 Crabb, R. P. 130 ; 7 B. Monr. 51 ; 
6 Johns. Ch. 129. Imprisonment for life is 
declared civil death in some of the states. 

How dower may be prevented or defeated. 
At common law, alienage on the part of the 
husband or wife prevented dower from at- 

J^Sl lin SL ; 2 i! la - Com ‘ 131 ; 16 Wend. 617; 
2 Mo. 62. This disability is partially done 
away with in England, 7 A $ Viet. c. 66 
and is almost wholly abolished in the United 
States. See Alien. 


It is well established that the wife's dower 
is defeated whenever the seisin of her hus¬ 
band is defeated by a paramount title ; Co 
Litt. 240 b ; 4 Kent 48. 

The foreclosure of a mortgage given by 
the husband before marriage, or by the wife 
and husband after marriage, will defeat 
her right of dower ; 15 Johns. 458 ; 12 S. <Sfc 
R. 18; 1 Ind. 527 ; 19 Miss. 1G4 ; 2 Rob. Va. 
884 ; 8 Blackf. 174 ; 4 Harr. Del. Ill; 140 
IU- 470; 51 N. J. Eq. 135. And in Penn¬ 
sylvania, whether the wife joined or not. 
Like force would be given to a vendor’s Hen 
or mortgage for the purchase-money, or tc 
a judgment lien outstanding at the time oi 
marriage. 

Her right to dower in the estate which 
she has joined with her husband in mort¬ 
gaging is good against every one but the 
mortgagee ; 3 Miss. 092 ; 18 Ohio St. 567 ■ 
14 Pick. 98 ; 29 N. H. 564 ; 37 Me. 509. The 
same is true in regard to an estate mort¬ 
gaged by her husband before coverture ; 14 
Pick. 98. In neither case would the hus¬ 
band have the right to cut off her claim for 
dower by a release to the mortgagee, or an 
assignment of his equity of redemption; 5 
Johns. Ch. 452, 482 ; 14 Pick. 98 ; 8 Humphr. 
713 ; 1 Raud. 344 ; 34 Me. 50; 2 Halst. 302. 
As to a purchase and mortgage for the pur¬ 
chase-money before marriage, in which the 
husband releases the equity of redemption 
after marriage, see 6 Cow. 316. 

An agreement on the part of the husband 
to convey before dower attaches, if en¬ 
forced, will extinguish her claim; 2 Ind 
197 ; 3 Md. Ch. 359. 

Dower will not be defeated by the deter¬ 
mination of the estato by natural limits 
tion ; as, if the tenant in fee die without 
heirs, or the tenant in tail; 8 Co. 34 ; 4 
Kent 49 ; 12 B. Monr. 73. Whether it will 
be defeated by a conditional limitation hy 
way of executory devise or shifting use, w 
not yet fully settled ; Co. Litt. 241 a, But¬ 
ler’s note 170; Sugd. Pow. 333 ; 3 B. A P. 
052 ; 2 Atk. 47 ; 1 Leon. 107. But it seems 
that the weight of American authority is 
in favor of sustaining dower out of such 
estates; 9 Pa. 190; 4 Desaus. 617. See 1 
Washb. R. P. 216. 

Dower will be defeated by operation of a 
collateral limitation : as, in the case of an 
?statc to a man and his heirs so long as a 
tree shall stand, and the tree dies ; 3 Prest. 
Abstr. 373 ; 4 Kent 49. 


In some states it will be defeated by a sale 
on execution for the debt9 of the husband ; 
6 Gill 94 ; 8 Pa. 120 ; 1 Humphr. 1 ; 11 Mo. 
204 : 3 Dev. 8 ; but see 73 la. 657. In Mis¬ 
souri it is defeated by a sale in partition ; 22 
Mo. 202. See 22 Wend. 498 ; 2 Edw. Ch. 577. 
See 25 Alb. L. J. 387. 

It is defeated by a sale for the payment 
of taxes ; 8 Ohio St. 430. 

It is also defeated bv exercise of the right 
of eminent domain during the life of the 
husband. Nor has the widow the right of 
compensation for such taking. The same 
is true of land dedicated by her husband to 
public use ; 3 Ohio St. 24 ; ON. Y. 110. 

How dower may be barred. A divorce 
from the bonds of matrimony was at com¬ 
mon law a bar to dower; 2 Bla. Com. 130 ; 
4 Barb. 192 ; 84 Ala. 368 ; 28 Atl. Rep. (N. J.) 
719 ; but the woman’s right to dower, or 
something equivalent to it, is reserved by 
statutes in most of the states, if she be the 
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innocent party ; e Duer, N. Y. 102. A judg¬ 
ment of divorce in another state, for cause 
other than adultery, which has the effect to 
deprive the wife of dower in the state 
where rendered, will not have such effect in 
New York ; the United States constitution 
makes a judgment in another state con¬ 
clusive as to the fact of divorce, but gives 
no extra-territorial effect on land of the 
husband ; 133 N. Y. 540. See 15 L. R. A. 542. 

By the common law neither adultery 
alone nor with elopement was a bar to 
dower ; 2 Scrib. Dow. 531 ; but by the stat¬ 
ute of Westminster 2d, a wife w ho eloped 
and lived in adultery forfeited her dower- 
right. This provision has been re-enacted 
in several of the states and recognized as 
common law in others : 9 Mo. 555; 2 Brock. 
256 ; 3 N. H. 41 ; 13 Ired. 881 ; 4 Dane, Abr. 
676 ; 1 Bailev 312 ; contra. 24 Wend. 193; 
84 N. Y. 47 ;' 2 Allen 45: 69Me. 527 ; flR.I. 
543. Dower is not barred even if the wife 
xmimit adultery, if she be abandoned by 
ner husband and he be profligate and in¬ 
temperate and an adulterer ; 1 Houst. Del. 
224 ; nor if she be deserted by her husband 
will her subsequent seduction and adultery 
operate as a bar; 62 Pa. 308; 126 id. 341; 6 
U. C. C. P. 310 ; 27 Ind. 122. For the anal¬ 
ysis of decisions and reference to state stat¬ 
utes on this subiect. see 2 Scrib. Dow. 531. 

In North Carolina, a widow who had been 
convicted as accessory before the iact to 
her husband's murder, and was imprisoned 
under sentence therefor, was held entitled 
to dower in his lands ; 100 N. C. 240. 

The tridow of a contacted traitor could 
not recover dower; 2 Bla. Com. 130; but 
this principle is not recognized in this coun¬ 
try ; Wms. R. P. 103, n. 

Nor does she in this country, as at com¬ 
mon law, forfeit her dower by conveying 
in fee the estate assigned to her ; 4 Kent 
82 ; Wms. R. P. 121, 125, n. ; IB. Monr. 88. 

The most common mode formerly of bar¬ 
ring dower was by jointure ; Scrib. Dow. 
389 ; 14 Gratt. 518 ; 8 Mo. 22; 14 Ohio St. 
610 ; 77 Wis. 557. Marriage is a sufficient 
consideration to support an ante-nuptial 
contract for release of dower ; 121 Pa. 302 ; 
141 IU. 22. Now it is usually done by join¬ 
ing with her husband in conveying the 
estate. Formerly this was done by levying a 
fine, or suffering a recovery ; 4 Kent 51 ; 2 
Bla. Com. 137 ; now it is by deed executed 
in concurrence with her husband and ac¬ 
knowledged in the form required by statute; 
Wms. R. P. 189; 114 IU. 104; Mitch. R. P. 
156 ; which is the mode prevailing in the 
United States. The husband must usually 
join in the act; 5 B. Monr. 352 ; 19 Pa. 861; 

6 Cush. 196 ; 14 Me. 432. 

Words of grant will be sufficient although 
no reference is made in the deed to dower 
eo nomine ; 12 How. 256 ; 16 Ohio 236. 

In most of the states her deed must be 
acknowledged, and that, too, in the form 
pointed out by statute ; 6 Ohio St. 510 ; 2 
Binn. 341 ; 1 Bail, 421 ; 1 Blackf. 379; which 
must appear in the certificate ; 19 Barb. 
50. 

She should be of age at the time; 2 J. J. 
Marsh. 859 ; 6 Leigh 9 ; 1 Barb. 399 ; 8 Miss. 
437 ; 10 Ohio St. 127. 

She cannot release her dower by parol; 
see 5 T. B. Monr. 57 ; 8 Zabr. 62, A parol 
sale of lands in which the husband delivers 
possession does not exclude dower ; 8 Sneed 
316. But it has been held that she may bar 
her claim for dower by her own acts operat¬ 
ing by wav of estoppel; 1 Rand. 844; 2 Ohio 
St. 511; 4 Paige, Ch. 94; 12 S. & R. 18; 1 Ind. 
3-54 ; 5 Gill 94. See 22 Ala. N. 8.104; 1 Rich. 
Eq. 222 ; 112 Mo. 1. 

A release of dower by a wife direct to her 
husband wiU not enable him by his sole 
deed to convey tbe land free of dower right, 
for, if the release is ataU effectual, the hus¬ 
band becomes vested with a fee simple and 
the dower-right immediately reattaches by 
operation of law : 63 Hun 633; 22 Or. 803 ; 
but where the wife has power to release her 
dower by an attorney in fact, she may con¬ 
stitute her husband attorney for the pur¬ 
pose ; 133 N. Y. 505. 

A release of dower b us been presumed 
after a long lapse of time; 4 N. H. 321; 8 
Yeates 507. 


At common law there was no limitation 
to the claim for dower ; 4 Kent 70. As to 
the statutes in the different states, see id. 
note ; 1 Washb. R. P. 317. Adveree posses¬ 
sion for seven years with claim ana oolor 
of title and payment of taxes will bar a 
claim of dower ; 125 Ill. 647 ; 111 Mo. 275 ; 
but see 63 la. 481. 

The right to dower does not depend on 
the existence of the family relation at the 
death of the husband and is not barred by 
desertion ; 126 Pa. 341. 

Upon the doctrine of doe de dote, see 1 
Washb. R. P. 209. 

In some states the wife may elect to take 
half of the husband’s estate in lieu of dower 
under certain contingencies ; 28 Mo. 298 ; or 
she may accept a devise in lieu of dower ; 
66 Hun 811 ; 146 Ill. 312 ; 87 S. C. 629 ; 56 
Ark. 532. 

It seems that a contract to marry on con¬ 
dition that the wife should receive no por¬ 
tion of the husband’s lands may be valid ; 
9 Rich. Eq. 434. 

As to how dower may be barred, see 82 
Cent. Law J. 166. 

How and by whom dower may be assigned. 
Her right to nave dower set out to her ac¬ 
crues immediately upon the death of her 
husband ; but until it is assigned she has no 
right to any specific part of the estate ; 2 
Bla. Com. 139. She was allowed by Magna 
Charts to occupy the principal mansion of 
her husband for forty days after his death, 
if it were on dowable lands. This right is 
variously recognized in the states ; 2 Mo. 
168; 16 Ala. n. s. 148 ; 7 T. B. Monr. 387; 
5 Conn. 462. In Missouri and several other 
states, she may remain in possession of and 
enjoy the principal mansion-house and mes¬ 
suages thereto belonging until dower has 
been assigned ; 5 T. B. Monr. 561; 4 Blackf. 
331. This makes her tenant in common 
with the heir to tbe extent of her right of 
dower; and an assignment only works a 
severance of tbe tenancy ; 4 Kent 62; 2 
Mo. 168. 

There were two modes of assigning 
dower ; one by “ common right/’ where the 
assignment was by legal process; the other 
‘ 4 against common right,” which rested 
upon the widow’s assent and agreement. 

Dower of * * common right ” must be as¬ 
signed by metes and bounds, where this is 
possible, unless the parties agree to a dif¬ 
ferent form ; 2 Penning. 621 ; 1 Rolle, Abr. 
668; Style 276 ; Perkins 407, 

'If assigned “ against common right,” it 
must be by indenture to which she is a 
; Co. Litt. 84 b ; 1 Pick. 189, 814. 
ere assigned of common right, it must 
be unconditional and absolute ; Co. Litt. 84 
5, n. 217; 1 Rolle, Abr. 682; and for her 
life ; 1 Bright, Husb. & W. 879. 

Where it is assigned not by legal process, 
it must be by the tenant of the freehold ; 
Co. Litt. 35 a. It may be done by an in¬ 
fant ; 2 Bla. Com. 136 ; 1 Pick. 814; 2 Ind. 
386 ; or by the guardian of the heir ; 2 Bla. 
Com. 136 ; 37 Me. 509. Dower may be as¬ 
signed in partition ; 78 la. 657. 

As between the widow and heir, she takes 
her dower according to the value of the 

S roperty at the time of the assignment; 5 
. & R. 290 ; 4 Miss. 360 ; 15 Me. 871; 2 Harr. 
Del. 386 ; 13 Ill. 483 ; 9 Mo. 237. 

As between the widow and the husband's 
alienee, she takes her dower according to 
tbe vaiue at Uie time of the alienation ; 6 
Johns. Ch. 258 ; 4 Leigh 498. This was the 
ancient and well-established rule ; 2 Johns. 
484 ; 9 Mass. 218 ; 3 Mas. 347. But in this 
country the rule in respect to the alienee 
seems now to be that i f the land hod been en¬ 
hanced in value by his labor and improve¬ 
ments, the widow shall not share in these ; 
Scrib. Dow. 612 ; 5 S. &R. 289 ; 9 Mass. 218 ; 
8 Mas. 347 : 4 Leigh 498 ; 2 Blackf. 223 ; 10 
Ohio St. 498 ; 9 Ala. N. s. 001 ; 10 Md. 746 ; 
13 Ill. 483 ; 80 id. 40 ; 85 Ity. 530 ; 00 Mo. 226 ; 
7 Mackey 208 ; 52 la. 563 ; 69 Me. 200 ; 42 
Miss. 747 ; if it lias been enhanced by ex- 
traneous circumstances, such as the rise and 
improvement of property in the neighbor¬ 
hood, she is to have the full benefit of this ; 
5 Blackf. 400 ; 8 Mas. 875 ; 0 McLean 422 ; 
5 Call 483; 1 Md. Ch. Dec. 452; Wms. R. P. 
191, n. 



There seems to be no remedy for her now 
in either country where the land has dete¬ 
riorated in value by the waste and misman¬ 
agement of the alienee or by extraneous 
circumstances; 10 Mo. 740 ; 5 S. & R. 200 ; 
8 Mas. 808 ; 5 Blackf. 400 ; 1 Md. Ch. Dec. 
452 ; see 11 R. 1.878; but she must be con¬ 
tent to take her dower in the property as it 
was at the time of her husband’s death, 
when her right first became consummate ; 
1 Washb. R. P. 230. See 18 L. R. A. 425. 
Where the widow dies without asserting 
her claim, neither her personal representa¬ 
tives, nor those of her assignee of such dower 
right, can maintain an action to have dower 
admeasured or for a gross sum in lieu there¬ 
of ; 69 Hun 538 ; 49 N. J. Eq. 66. 

Dower may also be recovered in equity, 
the jurisdiction of which, as Chancellor 
Kent says, “has been thoroughly ex¬ 
amined, clearly asserted, and definitively 
established ; ” 4 Kent 71; and nearly half a 
century later this language is repeated as 
correctly expressing tbe result or the au¬ 
thorities ; Bisph. Eq. £ 495. The jurisdic¬ 
tion was asserted in tne United States at 
an early period ; 1 Leigh 449 ; 5 Monr. 284 ; 
4 j. J. Marsh. 64 ; 6 Johns. Ch. 482 ; 4 
Paige 98; and although in New Jersey in 
the time of Kent the equitable jurisdiction 
was denied ; 4 Kent 72; 2 Holst. 892; it 
was afterwards asserted and sustained ; 1 
Gr. Ch. 349. The jurisdiction is concurrent 
with that of courts of law, which must set¬ 
tle the legal title when that is in contro¬ 
versy, 44 but if that be admitted or settled, 
full and effectual relief can be granted to 
the widow in equity both as to the assign¬ 
ment of dower and the damages ; ” 4 Kent 
71; and in many respects the remedy in 
equity possesses great advantages over that 
at law ; Bisph. Eq. § 496. As to the reme¬ 
dies affordea both by law and equity for the 
enforcement of dower, see 1 Washb. R. P. 
226; 4 W. R. 459. 

Nature of the estate in dower. Until the 
death of her husband, the wife’s right of 
dower is not an interest in real estate of 
which value can be predicated 9N. Y. 110. 
And although on the death of her husband 
this right becomes consummate, it remains 
a chose in action until assignment; 4 Kent 
61; 1 Barb. 500 ; 32 Me. 424 ; 5 J. J. Marsh, 
12 ; 10 Mo. 746 ; 26 Md. 280 ; 12 R. I. 357. 

During coverture a wife has such an in¬ 
terest in her husband’s lands which have 
been conveyed by him without her joining 
in the deed, as will make a release by her 
a valuable consideration ; 4 Ind. App. 28. 
See 37 S. C. 285. 

Until assignment, she has no estate which 
she can convey or which can lie taken on 
execution for her debts ; 2 Keen 627 ; 4 
Paige, Ch. 448; 9 Miss. 480; 1 Dev. & B. 
437 ; 14 Mass. 878; 13 Ill. 483; 48 la. 
611 ; 63 N. C. 271 ; confra, 10 Ala. N. 6. 900. 

But where she does sell or assign this right 
of action, equity will protect the rights of 
the assignee and sustain an action in the 
widow’s name for his benefit; 4 Rich. 516 ; 
10 Ala. n. s. 900 ; 7 Ired. Eq. 152 ; 100 N. C. 
074. She may mortgage her undivided dow¬ 
er interest, which is valid in equity ; 58 
N. W. Rep. (Ia.) 897. 

She can release her claim to one who is 
in possession of the lands, or to whom she 
stands in privity of estate ; 11 Ill. 384 ; 17 
Johns. 1G7; 32 Me. 424 ; 82 Ala. n. s. 404; 
112 Mo. 1 ; 8 L. R. Q. B. D. 31 ; 12 R. I. 537. 

But as soon as the premises have been set 
out and assigned to her, and she has en¬ 
tered upon them, the freehold vests in her 
by virtue of her husband’s seisin ; Co. Litt. 
239 a ; 4 Mass. 384; 6 N. Y. 304 ; 4 Dev. & 
B. 442. Her estate is a continuation of her 
husband’s by appointment of the law; 1 
Pick. 189; 4* Me. 67 ; 99 N. C. 290. As to 
the nature of the estate, see 6 Cent. L. J. 
63, 143, 163. As to dower generally, see 
Scribner, Dower; Dembitz, Land Titles; 
Tudor ; Washburn ; Cruise ; Tiedman, Real 
Property ; Divorce ; Election or Rights. 

DOWEB - CURTESY. Distin¬ 
guished. There is a radical difference be¬ 
tween a right of dower and an estate by the 
curtesy. The lat ter takes effect as a freehold 
estate immediately on the death of the wife ; 


DOWBESS. 
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on the other hand, dower ia not in any sense 
an estate until assigned. 95 Ky. 93, 23 S. W. 
677. 

DOWBE 88 . A woman entitled to 
dower. See Dower. 

DOWRY. Formerly applied to mean 
that which a woman brings to her husband 
in marriage: this is now called a portion. 
This word is sometimes confounded with 
dower. 8ee Co. Litt. 31 ; La. Civ. Code; 
Dig. 28. 3. 76 ; Code 5. 12. 20; 6 Rob. (La.) 
Ill ; 10 id. 74; 6 La. Ann. 786 ; 22 Mo. 254. 

DOZE. While the dictionaries define a 
“doze* as a slumber or light sleep, nothing is 
truer than the fact that the man possessed 
cannot tell the difference, and what he tells 
is unreliable. He is unconscious, and, there¬ 
fore, not in possession of his faculties either 
of hearing or seeing. 163 Ky. 151, 173 S. W. 
373. 

DOZINER. Same as Decanus and 
Decennieb and Deciner {q. q. v.). Jacob. 

DRAFT. An order for the payment of 
money, drawn by one person on another. 

1 Story 30. It is said to be a nomen aene- 
ralissimum , and to include all such orders ; 
ibid per Story, J, It is frequently used in 
corporations where one agent draws on 
another; in such case it may be treated 
either as an accepted bill or a promissory 
note ; 1 Dan. Neg. Inst. 350 : TieamamCom. 
Pap. § 128. Drafts come within a statutory 
provision respecting “ bills and notes for the 
direct payment of money ; ” 50 Mo. 491. 
They are frequently given for mere con¬ 
venience in keeping accounts, and providing 
concurrent vouchers, and it is not necessary 
to present such a draft to the drawee or to 
give notice of nonpayment before suing 
the corporation ; 1 Dan. Neg. Inst. 350 ; 10 
Cal. 309 ; 40Ind 301 , 28 Barb. 391 : 1 Cush. 
256. A draft by directors of an assurance 
company on its cashier was said to contain 
all that is essential to constitute a promis¬ 
sory note; 9 C. B. 574. Drafts are fre¬ 
quently used between municipal officers, 
and are not usually negotiable instruments ; 

1 Dan. Neg. Inst. 352. But it has been held 
that municipal warrants or orders for the 
payment of debts, if authorized and drawn 
in negotiable language, may be sued on by 
the transferee; id. 353 ; 4 Hill, N. Y. 265. 
They must be presented for payment be¬ 
foresuit ; 26 Vt. 346; 19 Me. 193 : contra, 2 
Greene (la.) 469. 

Draft, in a commercial sense, is an allow¬ 
ance to the merchant where the duty is as¬ 
certained by weight, to insure good weight 
to him ; it is a small allowance in weigh- 
able goods, made by the king to the import¬ 
er : it is to compensate for any loss that 
may occur from the handling of the scales, 
in the weighing, so that, when weighed the 
second time the article will hold out good 
weight. 5 Blatchf. 192. 

Also the rough copy of a legal document 
before engrossing. 

DRAGOMAN. An interpreter em¬ 
ployed in the east, and particularly at the 
Turkish court. 

DRAIN. To conduct water from one 
place to another, for the purpose of drying 
the former. 

The right of draining water through an¬ 
other man’s land. This is an easement or 
servitude acquired by grant or prescription. 
See 8 Kent 436 ; 7 M.&Q. 854. 

In 5 Gray 63, it was said that the word 
drain has no technical or exact meaning, 
and in 58 CaL 639, Myrick, J., quotes defini¬ 
tions from Webster’s Dictionary thus : “ 1. 
To draw off by degrees; to cause to flow 
gradually out or off; hence, to cause the 
exhaustion of. 2. To exhaust off liquid 
contents by draining them off; to make 
gradually dry or empty, -to depri ve of mois¬ 
ture ; hence, to exhaust. 3. To cause to 
pass through some porous mass or substance 
for the purpose of clarifying; to filter. 
And Drainage (Engin.), the system of 
drains and their operation, by which water 
is removed from towns, railway beds, and 
other works.” Then he adds : “ The defini¬ 
tion of the word * drain ’ given in Worces¬ 


ter’s Dictionary is somewhat different front 
Webster’s, in that the idea expressed in the 
third definition as above is entirely omit¬ 
ted ; thus showing that lexicographers dif¬ 
fer.’* In the same case, McKee, J., said: 
“ The storage of debris and the promotion 
of the drainage of a district of country are 
things essentially different. The one has 
no necessary connection with the other. 
To drain land is to rid it of its superfluous 
moisture. This is generally done by deep¬ 
ening, straightening, or embanking the nat¬ 
ural water-courses which run through it, 
and by supplementing them when neces¬ 
sary by artificial ditches and canals; but it 
is not within the art of the drainer to pro¬ 
mote drainage by building reservoirs for the 
storage of debris from * mining and other 
operations,’ unless the word is to be 
wrenched from its geological or ordinary 
signification and meaning, and changed so 
as to mean water, at any mining or other 
locality where water may have accumulat¬ 
ed.” See Watercourse. See Ditch. 

DRAINAGE DISTRICT. 

marshy country, a district 
by the government of a state, county, 
city or town for the purpose of systematic 
drainage, sometimes at tne expense of the 

f government, sometimes at that of the 
an downers. The laws relative to such 
drainage vary in different states, and even 
within the same state. Tiedeman, 2 State 
and Federal Control of Persons and Property, 
767-771. 

DRAM. A liquid containing alcohol; 
something that can intoxicate. 32 Tex. 228. 
See 101 111. 134. 


n swampy, 
established 


drawn from that particular place, and the 
stumps or pillars are taken out, for the coal 
they contain. In removing them, props of 
timber are used to support the roof. The 
removing of these pillars or stumps is called 
“drawing the stum ns.” 79 S. W 292. 

DRAWXjATCHBS. Thieves; robbers. 
Cowel. 

DRAY AGE. In a case arising under a 
statute providing that certain tolls should 
be charged on coal landed on wharves and 
thence shipped or “ warehoused without 
drayage,” it appeared that the coal, after 
being taken out of the vessel and put on 
the wharf, was taken away on tram-cars, 
of which the railway was supported by 
pillars resting on the wharf, and by this 
process was put in the warehouse without 
any actual hauling on drays. The court 
held that this amounted to dray age and 
said : “ The difference between the two 
rates was evidently intended to cover the 
wear and tear of wharves by the passing 
of loaded means of conveyance. It makes 
no difference, as far as the question before 
us is concerned, whether tne conveyance 
was by wagons, drays, or cars ; or whether 
on a tramway resting on pillars ten feet 
high, on timbers six inches above the wharf, 
or on rails resting immediately on the 
wharf ; ” 54 CaL 241. 

DREDGE. Formerly applied to a net 
or drag for taking oysters ; now a machine 
for cleansing canals and rivers. To dredge 
is to gather or take with a dredge, to re¬ 
move sand, mud, aud filth from the beds of 
rivers, harbors, and canals, with a dredging 
machine. 15 Can. L. T. 268. 


DRAMSHOP. A place where spirit¬ 
uous, or vinous, or malt liquors are retailed 
by less quantity than one gallon ; commonly 
called a saloon, but not of as broad a meaning 
as saloon ( q. v). Joyce. Intoxicating 

Liquors, § § 15, 169. See Dramshop 

Keeper ; Dram. 

DRAMSHOP KEEPER. A person 

permitted and licensed by law to sell in¬ 
toxicating liquors in any quantity leas than 
a quart. Joyce, Intoxicating Liquors, ft 15. 
See Dramshop ; Dram. 

DRAW. To drag (on a hurdle) to the 
place of execution. Anciently no hurdle 
was allowed, but the criminal was actually 
dragged along the road to the place of exe¬ 
cution. A part of *,he ancient punishment 
of traitors was the being thus drawn. 4 
Bla. Com. 92, 377. 

DRAWBACK. An allowance made by 
the government to merchants on the re-ex¬ 
portation of certain imported goods liable 
to duties, which in some cases consists of 
the whole, in others of a part, of the duties 
which had been paid upon the importation. 
Goods can thus be sola in a foreign market 
at their natural cost in the hpme market. 
For the various acts of congress which reg¬ 
ulate drawbacks, see U. S. Rev. Stat. tit. 
34, c. 9. 

A device resorted to for enabling a com¬ 
modity affected by taxes to be exported and 
sold in the foreign market on the same terms 
as if it had not been taxed at all. 169 U. S. 
23. Sec Bonification of Tax. 

DRAWEE. A person to whom a bill 
of exchange is addressed, and who » re¬ 
quested to pay the amount of money there¬ 
in mentioned. See Bill op Exchanob. 

DRAWER. The party who makes a 
bill of exchange. 

DRAWING. Every person who ap¬ 
plies for a patent for an invention is required 
to furnish a drawing or drawings illustra¬ 
tive of that invention : provided from the 
nature of the case the invention can be 
so illustrated. Drawings are also required 
on application for a patent for a design. 
See Patent 

DRAWING THE STUMPS. When 

the coal in any division or section of the mine 
has been exhausted, all the miners are with- 


DREDGER. Sec Dredoe. 

DREDGING-MACHINE. See 

Dredge. 

DREIT DREIT. Droit droit. Double 
right. A union of the right of possession 
and the right of property. 2 Bla. Com. 199. 

DRENCHES, or DRENGES. Ten¬ 
ants in capile ( q. v.). Such as, having been 
put out of their estates at the coming of the 
Conqueror, were afterwards restored to 
them, on snowing that they had been owners 
thereof, and that they were neither in 
auxilio or inconsilio against him. Cunning¬ 
ham. 

DRENGAGE. The tenure by which 
the drenches, or drenges ( 7 . v.) held their 
lands. Cunningham. 

DRIFTWAY. A road or way ov«i 
which cattle are driven. 1 Taunt. 279; 
Selw. N. P. 1037 ; Woolr. Ways 1. The term 
is in use in Rhode Island. 2 Hilliard, Abr. 
Prop. 33. 

DRINK. Inthecaseofspiritsa^drink” 
was held to be not more than a quart. 67 
I 1 L 482. 

DRIP. The right of drip is an easement 
by which the water which falls on one house 
is allowed to fail upon the land of another. 

Unless the owner has acquired the right 
by grant or prescription, he has no right so 
to construct his house as to let the water 
drip over his neighbor’s land ; 1 Rolle, Abr. 
107. See 3 Kent 436; Dig. 43. 23. 4. 6 ; 11 
Ad. A E. 40. 

DRIVER. One employed in conduct¬ 
ing a coach, carriage, wagon, or other ve¬ 
hicle with horses, mules, or other animals. 

Frequent accidents occur in consequence 
of the neglect or want of skill of drivers of 
public stage coaches, for which the employ¬ 
ers are responsible. 

The law requires that a driver should pos¬ 
sess reasonable skill and be of good habits 
for the journey; if, therefore, he is not ac¬ 
quainted with the road he undertakes to 
drive ; 8 Bing. 314, 821; drives with reins 
so loose that he cannot govern his horse ; 2 
Egp. 533 ; does not give notice of any seri¬ 
ous danger on the rood; 1 Campb. 07 ; takes 
the wrong side of the road; 4 Esp. 278; in¬ 
cautiously comes in collision with another 
carriage; 1 Stark. 423; 1 Campb. 107 ; or 
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does not exercise * sound and reasonable 
discretion in travelling on the road to avoid 
dangers and difficulties, and any accident 
happens bv which any passenger is injured, 
both the driver and his employers will be 
responsible : 11 Mass. 57 ; 8 Term to®; 1 
East 108; 4 IV & AM. 590 ; 8 McLean 157. 

It has been heM that the conductor of a 
;treet railway is not a driver; 47 N. Y. 184 ; 
and one who drove a wagon loaded with 
calves and drawn by horses waa held not to 
be * * driving or conducting " cattle ; L. R. 

1 Q. B. 858 The New York Court of Ap¬ 
peals refusee to say “ whether one who 
drives a horse to harness comes under this 
statute, which does not name a driver but 
does name a rider." See Common Carriers 

OF PASSENGERS. 

DROP-LAND (DnYf-Jamf). A yearly 
payment made by some to their landlords 
for driving their cattle through the manor 
to fairs and markets. Cow el. 

DROIT (Ft. ). In French Law. Law. 
The whole body of law, written and unwrit¬ 
ten. 

A right. No law exists without a duty. 
Toullier, n. 96 : Pothier, Droit, 

In English Law. Right. Co. Litt. 158. 
A person was said to have droif droit, ptu* 
rimum juris, and plunmum posse&sicmis, 
when he had the freehold, the fee, and the 
property in him. Crabb, Hist. Eng. Law 
406. 

DROIT D»ACCESSION. In French 
Law. That property which is acquired by 
making a new species out of the material of 
another. Modus acquirandi quo quis ex 
aliena materia suo nomine novam speciem 
faciens bona fide ejus speciei dominium con- 
sequitur. It is a rule of the civil law that 
if the thing can be reduced to the former 
matter it belongs to the owner of the mat¬ 
ter, e. g. a statue made of gold ; but if it 
cannot so be reduced it belongs to the per¬ 
son who made it, e. q. a statue made of 
marble. This subject is treated of in the 
Code Civil de NapoUon % art. 665, 577; Mer¬ 
lin, Rfrpert. Accession; Malleville’s Discus¬ 
sion, art 565. See Accession. 

DROIT, AUTEB or AUTRE. See 

Auteb Droit. 

DROITS OF ADMIRALTY. Rights 
claimed by the government over the prop¬ 
erty of an enemy. In England, it has oeen 
usual in maritime wars for the government 
to seine and condemn, as droits of admir¬ 
alty, the property of an enemy found in her 
ports at the creaking out of hostilities. 1 
C. Rob. 196 ; 18 Ves. 71; 1 Edw. 60 ; 8 Bos. 
A P. 191. The power to exercise such a 
right has not been delegated to, nor has it 
ever been claimed by, the United States gov¬ 
ernment ; Benedict, A dm.; § 88 ; 6 Wheat, 
864 ; 6 Ciu. 110. 

DROIT IPAUBAINE. A rule by 
which all the property of a deceased for¬ 
eigner, whether movable or immovable, was 
confiscated to the use of the state, to the 
exclusion of his beirs, whether claiming ab 
intestato or under a will of the deceased. 
Finally abolished in 1819. Boyd’s Wheat. 
Int. Laws § 82. 

Dm word aatbatne signifies Aospes loci, peregrin tie 
advena. a stranger. I tie derived, according to some, 
from aii&i, elsewhere, aaftts, born, from which the 
word aifrtnus Is sakl to be formed. Others, as Co¬ 
las, derive the word directly from advenn, by which 
word anhaJna or strangers are designated In the 
capitularies of Charlemagne See Du Cange; Tr6* 
roux, Diet. 

DROITS CIVXL8. In French lav. 

Private rights, the exercise of which is Independ¬ 
ent of the status (qualiU) of cttlsen. Foreigners 
®Joy t hem , tod the extent of thet enjoyment If 
determined by the principle of reciprocity. Con¬ 
versely, foreigners, although not resident In France, 
rnay be sued on ooc tracts made by Htyn In France, 
hnd (unless possessed of sufficient real uruuertv In 


land (unless possessed of sufficient real property In 
* >necB )^re obliged to give security; liC. B. W1; 

DROIT-CLOSE. The name of an an¬ 
cient writ directed to the lord of ancient 
demesne, and which lies for those **"*»«♦» in 
ancient demesne who hold their lmh and 
tenements by charter in fee-simple, in fee* 
tall, for life, or in dower. FItzh. N. B. 88. 


DROITURAL. What belongs of ri^ht; 
relating to right: as, real actions are either 
droitural or possessory,—droitural when 
the plaintiff seeks to recover the property. 
Finch, Law 257. See Writ or Right. 

DROP LETTER. A letter addressed 
for delivery and mailed in the same district 
in which it is posted. 

DROVE-ROAD. A road for driving 
cattle. A right of way for carriages doeq 
not involve neoessarily a right to drive 
cattle, or an easement of drove-road. 

DRUGGIST. One who deals in medi¬ 
cinal substances, vegetable, animal, or min¬ 
eral, uncompounded. 28 La. A n n. 765. In 
a Kentucky case on an indictment for sell¬ 
ing liquor without lioense, the defendant 
soul dry goods on one side of his shop and 
drugs on the other. As a merchant he 
needed a license, but as a druggist he could 
sell in any quantity less than a quart with¬ 
out. The cnarge of the court was that if 
he was an unlicensed merchant and sold less 
than a quart he waa guilty, unless he was 
“ a druggist in good faith, and his business 
was compounding and selling drugs. ” This 
was reversed for error as confining the busi¬ 
ness of a retail druggist or apothecary to 
one who actually compounds his medicines. 
For the definition of apothecary under Unit¬ 
ed States statutes, see Apothecary. 

In America the term druggist Is used synony¬ 
mously with apothecary, although, strictly speak¬ 
ing, a druggist is one who deals In medicinal sub¬ 
stances. vegetable, animal, or mineral, before being 
compounded, while composition and combination 
are really the business of the apothecary. The term 
la here used la its double sense, and throughout this 
article Is to be read as If druggist or apothecary. 
In England an apothecary la a sub-physlclan, or 
privileged practitioner. He Is the ordinary medical 
man, or family medical attendant. In that country. 
Under the revived Pharmacy Acta of 89and 88 Viet, 
c. 117, any one selling or compounding poisons, or 
unlawfully using the name of chemist or druggist, 
or compounding medicines otherwise than accord¬ 
ing to the formulm of the British Pharmacopoeia, 
is liable to a penalty of ; Oke's Msg. 8yn aft* 

Druggists are subject to the general rule 
of law that persons who hold themselves 
out to the world as possessing skill and 

? qualification for a particular trade or pro- 
ession are bound to reasonable skill and 
diligence in the performance of their duties. 
Accordingly the law implies an undertaking 
on the part of apothecaries and surgeons 
that they si tall use a reasonable degree of 
care and skill in the treatment or their 
patients; Chit. Contr. 558; 66 la. 708; 
84 La. Ann. 918; 48 Hun 865. This rule is 
probably more strict in the United States 
than in England; Webb’s Poll. Torts 26, 
note. One who practises as a druggist, 
whether under a license or not, holds him¬ 
self oat as competent to do this, but not to 
prescribe as a physician ; and for any lack 
of capacity or for negligence, he is answer- 
able m damages to the person injured, the 
same principles of law applying to him as 
to a medical practitioner; Biah. Non-Gontr. 
L. $ 716. 

The utmost care.is required of those who 
prepare medicines or sell drugB, as the least 
carelessness may prove injurious to health 
or fatal in its results. Hence druggists are 
held responsible for injuries resulting from 
a want of usual care and Bkill. The highest 
degree of skill is not to be expected nor can 
it reasonably be required of all; 39 Me. 156. 
Perhaps a higher degree of Bkill than is the 
usual rule was required in 18 B. Monr. 219 ; 
in that case it was held that any mistake 
made by the druggist, if the result of igno¬ 
rance or carelessness, renders him liable to 
the injured party; 7 N. Y. 897. Where 
one, whether an apothecary or not, negli¬ 
gently gave a customer poison and the 
customer swallowed it and was injured, he 
who negligently gave the poison was guilty 
of a tort, and liable for the injury to the 
customer unless the latter was also guilty 
of negligence which contributed to the in¬ 
jury ; 01 la. 64. If a druggist negligently 
sells a deadly poison as a harmless medicine 
to A, who administers it to B and B takes it 
as a medicine and dies in a few hours by 
reason thereof, a right of action against the 
druggist survives to B’s administrator; 106 
Mass. 148. The sale of an article in itself 


harmlen, which becomes dangerous only 
by being used in combination with some 
other article, without any knowledge on 
the part of the vendor that it was to be 
used in such combination, does not render 
him liable to an action by one who pur¬ 
chased the article from the original vendee 
and is injured while using it in a dangerous 
combination, although by mistake the ar¬ 
ticle sold was different from that which 
was Intended to be sold ; 11 Allen 514. 

A druggist who sells to one person for the 
use of another a hair wash made by himself 
and represented not to be injurious, is liable 
to the person for whom it was purchased 
when used as directed, for injuries arising 
from such use, the intended use by the 
third person being known to the vendor; 
L. R. o Ex. 1. The maker of a proprietary 
medicine recommended for the cure of a 
certain disease, the bottle having on it 
directions for use, who sells the medicine, 
so put up, to a druggist, is liable to one 
who buys it from the druggist and is in¬ 
jured by its use according to the directions 
on the bottle ; 83 Oa. 457. 

Where a druggist selling a poisonous med¬ 
icine, fully and clearly warned the person 
of its nature and gave him accurate direc¬ 
tions as to the quantity which he could 
safely take, and the person was injured or 
killed by taking an overdoee in disregard of 
the directions, the druggist is not liable for 
negligence simply because he failed to put 
a label marked “ Poison ” on the package 
as directed by statute. The customer dis¬ 
regarding the warning and direction of the 
vendor was guilty of negligence ; 92 N. Y. 
400. 

A druggist who delivers one medicine 
when another is asked for is responsible for 
the consequences, on the ground of negli- 

? ;ence only. If the error occurred without 
ault on the part of himself or his servant, 
the case is Luce one of inscrutable accident, 
and the druggist is not liable though in¬ 
jurious consequences follow. 

An unlicensed druggist who conducts a 
drug store cannot escape the penalty of the 
law for the unlawful sale of intoxicating 
liquors by showing that the Rales were 
made for medicinal purposes by bis rWk, 
who was a licensed pnarmacist; 67 la. 641. 
A druggist is not liable if ho compounds 
carefully another’s prescription ; 61 Ga. 505. 
But if he sell one medicine for another and 
an injury result therefrom, it is no defence 
for him to show that the case was negligent¬ 
ly treated ; 47 Mich. 576. An apothecary, 
if guilty-of criminal negligence, and fatal 
results follow, may be convicted of man¬ 
slaughter ; 1 Lew. Or. Cas. 169.3ee Apothe¬ 
cary. 

DRUGS. Substances used in the com¬ 
position of medicines or in dyeing and in 
chemical operations. Webst. Diet. 

“Drugs and Medicines," when used in 
insurance policies, include saltpetre ; 79 
N. C. 279 ; s.c. 28 Am. Rep. 322. It is a 
question of fact whether benzine is a drug ; 
63 Vt. 418; s.c. 83 Am. Rep. 687. 

Where a druggist was charged with sell¬ 
ing peppermint lozenges on Sunday, it ap¬ 
peared tnat the statute permitted the sell¬ 
ing of “ drugs and medicines ’’ on that day. 
They were netd prima facie within the 
statute; 83 U. C. Q. B. 5^3. So a mixture 
of rosewater and prussic acid to be used as 
a lotion is within the same terms; L. R. 4 
Q. B. 296. 

DRUGS, DANGEROUS. Sec Opium. 


DRUMMER. A travelling salesman. 
One who solicits custom ; 34 Ark. 553 ; s.c. 
86 Am. Rep. 84. “ Commercial agents who 

are travelling for wholesale merchants and 
supplying the retail trade with goods, or 
rather, taking orders for goods to be shipped 
to the rAt-ftil merchant:" 4 Lea 98. See 
Commercial Traveler. 

DRUNKENNESS. In Medical 
Jurisprudence. The condition of a man 
whoee mind is affected by the immediate 
use of intoxicating drinks. 

This condition presents various degrees of In¬ 
tensity, ran g in g from s simple exhilaration to a 
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state of utter unconsciousness and insensibility. In 
the popular phrase, the term drunkenness Is applied 
only to those degrees of It la which the mind Is man¬ 
ifestly disturbed in Its operations. In the earlier 
stages it frequently happens that the mind is not 
only not disturbed, but acta with extraordinary 
clearness, promptitude, and vigor. In the latter the 
thoughts obviously succeed one another without 
much relevance or coherence, the perceptive facul¬ 
ties are active, but the impressions are miscon¬ 
ceived, as if they passed through a distorting 
medium, and the reflective powers cease to act with 
any degree of efficiency. Some of the intermediate 
stages may be easily recognized; but it is not always 
possible to Ax upon the exact moment when they 
succeed one another. In some persons peculiarly 
constituted, a At of intoxication presents few if any 
of these successive stages, and the mind rapidly 
loses its self-control, and for the time Is actually 
frenzied, as If In a maniacal paroxysm, though the 
amount of the drink may be comparatively small. 
The same phenomenon is observed sometimes in 
persons who have had some injury of the head, who 
are deprived of their reason by toe slightest indul¬ 
gence. 

The habitual abuse of Intoxicating drinks Is 
usually followed by a pathological condition of the 
brain, which is manifested by adegree of intellectual 
obtuseness, and some Insensibility to moral distinc¬ 
tions once readily discerned. The mind is more ex¬ 
posed to the force of foreign influences, and more 
readily induced to regard things In the light to 
which others have directed them. In others it pro¬ 
duces a permanent mental derangement, whicn. if 
the person continue to indulge, is easily mistaken 
by common observers for the immediate effects of 
hard drinking. These two results—the mediate and 
the immediate effects of drinking—may coexist; 
but it is no less necessary to distinguish them from 
each other, because their legal consequences may be 
very different. Moved by the latter, a person goes 
into the street and abuses or assaults bis neighbors ; 
moved,by the former, the same person makes his 
will, and cuts off with a shilling those who have the 
strongest claims upon nis bounty. In a judicial In¬ 
vestigation. one class of witnesses will attribute all 
bis extravagances to drink, while another will Bee 
nothing in them but the effect of insanity. The 
medical Jurist should not be misled by either party, 
but be able to refer each particular act to iis pro¬ 
per source. 

Drunkenness may be the result of dipsomania. 
Rather suddenly, and periiaps without much prelim¬ 
inary indulgence, a person manifests an insatiable 
thirst for strong drink, which no considerations of 
propriety or prudence can induce him to control, 
lid generally retires to some secluded place, and 
there, during a period of a few days or weeks, he 
swallows enormous quantities of liquor, until hla 
stomach refuses to bear any more, vomiting suc¬ 
ceeds, followed by Blckuess, depression, and disgust 
for all Intoxicating drinks. This affection is often 
periodical, the paroxysms recurring at periods 
varying from three months to several years. Some¬ 
times the Indulgence is more continuous and limited, 
sufficient, however, to derange the mind, without 
producing sickness, and equally beyond control. 
Dipsomania may result from moral causes, such as 
anxiety, disappointment, grief, sense of responsi¬ 
bility; or physical, consisting chiefly of some anom¬ 
alous condition of the stomach. Esqulrol, Mai. 
Men. U. 78; Marc, de la Folie. U. 606 ; Ray, Med. Jur. 
407 ; Macnish, Anatomy of Drunkenness, chap. 14. 

The common law shows but little disposi¬ 
tion to afford relief, either in civil or crim¬ 
inal cases, from the immediate effects oi 
drunkenness. It has never considered 
mere drunkenness alone as a sufficient 
reason for invalidating any act; thus it has 
been held that drunkenness in the maker of 
a negotiable note is no defence against an 
innocent holder ; 91 Pa. 17 ; the contract.of 
a drunken man being not void but voidable 
only ; 8 Ani. Rep. 246, n. See also 1 Ames, 
Cas. on Bills and Notes 658 ; 61 Mich. 884 ; 
see 15 Johns. 503 ; 42 Ind. 665 ; 72 Ill. 108. 
If a person when sober ajapree to sign a 
contract, he cannot avail himself of intox¬ 
ication at. the time of signature as a de¬ 
fence ; 63 Hun 629. When carried so far as 
to deprive the party of all consciousness, a 
strong presumption of fraud is raised ; and 
on that ground courts may interfere; 1 
Vee. 19; 18 id. 12. Drunkenness in such a 
degree as to render the testator unconscious 
of what he is about, or less capable of resist¬ 
ing the influence of others, avoids a will; 
Shelf. Lun. 274, 304 ; 3 D. R. Pa. 654. In 
actions for torts, drunkenness is not regard¬ 
ed as a reason for mitigating damages; Co. 
Litt. 247 a ; Webb, Poll Torts 59, n. See 68 
Ga. 612, Courts of equity, too, have de¬ 
clined to interfere in favor of parties plead¬ 
ing intoxication in the performance of some 
civil act ; but they nave not gone the 
length of enforcing agreements against 
such parties ; 1 Story, Eq. § 232 ; 57 N. W. 
Rep. (Minn.) 478; 18 Vee. Jr. 12 ; 1 Vea. 19. 

In England drunkenness has never been 
admitted in extenuation for any offences 
committed under its immediate influence ; 
8 Witth. & Beck. Med. Jur. 508. “ A 

drunkard who is voluntarius daemon” sayB 
Coke, 14 hath no privilege thereby : what¬ 
ever ill or hurt ne doth, his drunkenness 


doth aggravate it.” Lawyers have occa¬ 
sionally shown a disposition to distinguish 
between the guilt of one who commits an 
offence unconsciously, thoucli in conse¬ 
quence of vicious indulgence, and that of 
another who is actuated by malice afore¬ 
thought and acts deliberately and coolly. 
In Pennsylvania, as early as 1794, ?.t was 
remarked by the courts on one occasion that, 
as drunkenness clouds the understanding 
and excites passion, it may be evidenoe of 
passion only, and of want of malice and 
design ; Add. Pa. 257. See 88 Pa. 144. In 
1819, Justice Holroyd decided that the fact 
of drunkenness might be taken into con¬ 
sideration in determining the question 
whether the act was premeditated or done 
only with sudden heat and impulse ; Rex v. 
Grundley, 1 Russ. Cr. 8. This particular 
decision, however, was, a few years after¬ 
wards, pronounced to be not correct law ; 
7 C. & P. 145. Again, it was held that 
drunkenness, by rendering the party more 
excitable under provocation, might be 
taken into consideration in determining the 
sufficiency of the provocation ; 7 C. & P. 
&17. More recently (1849), in Rex v. Monk- 
house, 4 Cox, Cr. Cas. 55, it was declared 
that there might exist a state of drunken¬ 
ness which takes away the power of form¬ 
ing any specific intention. See, also, 16 
Jur. 750. 

Ia this country, courts have gone still 
further in regarding drunkenness as in¬ 
compatible with some of the elements of 
crime. It has been held, where murder 
was defined to be wilful, deliberate, mali¬ 
cious, and premeditated killing, that the 
existence or these attributes is not com- 

r tible with drunkenness ; 13 Ala. n. 8. 413; 

Huxnphr. 186; 11 id. 154; 1 Spear 384; 
Tayl. Med, Jur. 739 : and when a man’s in¬ 
toxication is so great as to render him un¬ 
able to form a wilful, deliberate, and pre¬ 
meditated design to kill, orof judging or his 
actsand their legitimate consequences, then 
it reduces what would otherwise be mur¬ 
der in the first degree to murder in the sec¬ 
ond degree; Wright, Ohio 45 ; 29 Cal. 678 ; 1 
Leigh 612 ; 2 Park. C. R. 233 ; 21 Mias. 446 
40 Conn. 186 ; 24 Am. L. Reg. 507 ; 26 8. W 
Rep. (Tex.) 396 ; 33 Ala, 419 ; 41 Conn. 584; 
66 Ill. 118; 75 Pa. 403. See 82 Wis, 28; 22 
Or. 591 ; 95 Cal. 425. But where one who 
intends to kill another becomes voluntarily 
intoxicated for the purpose of carrying out 
the intention, the intoxication will have no 
effect upon the act; 28 Fla. 113; 96 Ala. 81. 
See 36 Pac. Rep. (Cal.) 770; 118 Mo. 7 ; and 
if one person gets another drunk and per¬ 
suades him to commit a crime, he is legally 
responsible; 91 Ga. 740. 

Intoxication does not excuse crime, but 
may show an absence of malice; 10 Ky. L. 
Rep. 656 ; 88 Ala, 100 ; and the burden of 
proof is on the defendant to show intoxica¬ 
tion to such an extent as to render him in¬ 
capable of malice ; 46 La. Ann. 27. 

If one commits robbery while so drunk 
as not to know what he was doing, he will 
not be deemed to have taken the property 
with a felonious intent; 92 Kv. 522. 

It has been already stated that strong 
drink sometimes, in consequence of injury 
to the head, or some peculiar constitutional 
susceptibility, produces a paroxysm of 
frenzy immediately, under the influence oi 
which the person commits a criminal act. 
Cases of tnis kind have been too seldom 
tried to make it quite certain how they 
would be regarded in law. It is probable, 
however, that the plea of insanity would be 
deprived of its validity by the fact that, 
sane or insane, the party was confessedly 
drunk. In a oase where injury of the head 
had been followed by occasional paroxysms 
of insanity, in one of which the prisoner 
killed his wife, it appeared that he nad iust 
been drinking, and that intoxication had 
sometimes brought on the paroxysms, 
though they were not always preceded by 
drinking. The court ruled that if the 
mental disturbance were produced by in¬ 
toxication it was not a valid defence; and 
accordingly the prisoner was convicted and 
executedT Trial of MDonough, Ray, Med. 
Jur. 514. The principle is that if a person 
voluntarily deprives himself of reason, he 


can claim no exemption from the ordinary 
oonsequences of crime; 8 Par. & Fonbl. 
Med. J. 89; and the courts hold that volun¬ 
tary intoxication is no justification or ex¬ 
cuse for crime ; 51 Kan. 651; 49 Cal. 485 ; 
18 Ala. 413; 55 Ga. 81; 68 id. 612 ; 60 Vt. 
488; 4 Tex. App. 76. Milder views have been 
advocated by writers of note, and have ap¬ 
peared in judicial decisions. Mr. Alison, 
referring to the class of cases iust men¬ 
tioned, calls it inhuman to visit them with 
the extreme punishment otherwise suitable. 
Prin. of Crim. Law of Scotland 654. See, 
also, 23 Am. Jur. 290. When a defendant 
sets up the defence of delirium tremens , and 
there is evidence to support the plea, the 
court in charging the jury is bound to Bet 
forth the law applicable to such a defence ; 
12 Rep, 701. Inis disease is a species of in¬ 
sanity, and one who labors under it is not 
responsible for his acts; 1 Wh. & Stifle, 
Mea. Jur. § 202. While drunkenness is no 
excuse for crime, mania apotum ; 100 N. C. 
467. See 43 Cal. 844 ; 64 Ind. 485 ; 50 Barb. 
266. Where dipsomania affects the intellect 
and not merely the will it may be a defence ; 
8 Witth. & Beck. Med. Jur. 506. See 86 N. 
Y, 559 ; 105 Cal. 486. Where a person, in 
i regard to a particular act, though knowing 
j right from wrong, has lost his power to 
discriminate, in consequence of mental 
disease, he will be exempt from crime; 8 
Witth. Beck. 507. See 115 N. C. 807. 
Dipsomania would hardly be considered, in 
the present state of judicial opinion, a valid 
defence in a capital case, though there have 
been decisions which have allowed it, hold¬ 
ing the question whether there is such a 
disease, and whether the act was committed 
under its influence, to be questions of fact 
for the jury ; 49 N. H. 899 ; 40 Conn. 130 ; 1 
Bish. Cr. Law § 409. 

The law does recognize two kindB of in¬ 
culpable drunkenness, viz. : that which is 
produced by the “unskilfulness of the 
physician,” and that which is produced by 
the “ contrivance of enemies.” Russ. Cr. 8. 
To these there may perhaps also be added 
that above described .where the party drinks 
no more liquor than he has habitually used 
without being intoxicated, but which exerts 
an unusually potent effect on the brain, in 
consequence of certain pathological condi¬ 
tions. See 5 Gray 86; 11 Cush. 479; 1 Benn. 
& H. Lead. Cr. Cas. 113. See Intemperate. 

DRY EXCHANGE. A term invented 
for disguising and covering usury,—in 
which something was pretended to pass on 
both sides, when in truth nothing passed on 
one side; whence it was called dry. Stat. 
3 Hen. VII. c. 5 ; Wolffius, Ins. Nat. § 667 

DRY RENT. Rent-seek ; a rent re 
served without a clause of distress. 

DRY TRUST* A passive trust ; one 
w hich requires no action on the part of the 
trustee beyond turning over the money or 
property to the cestiH mu>. trust. Black, L. 
Diet. See Trust. See Naked Trust. 

DU BIT ANTE. Doubting. Affixed in 
law reports to a judge’s name, to signif y 
that he doubts the correctness of a decision. 

DUCAT. The name of a foreign coin. 

The ducat, or sequin, was originally a gold coin of 
the middle ages, apparently a descendant from the 
bezant of the Greek-Roman Empire. For many 
senturles It constituted the principal international 
surrency, being Intended, or supposed, to be made 
of pure gold, though subsequently settled at a basis 
% little below. It Is now nearly obsolete In every 
part of the world. Its average value is about 
of our money. It Is said they appeared earliest In 
Venice, and that? they bore the following motto: 
Sit tibi , Chrittt, datuB , gu £m fv repia, i»te Ducofua, 
—whence the name ducat. __ . 

The silver ducat was formerly a coin of Naples, 
we ig hin g three hundred and forty-eight grains, 
eight hundred and forty-two thousandths fine ; con¬ 
sequent value. In our money, about eighty-qpe 
cents ; but it now exists only as a money of account. 

DUCES TECUM (L. (You 

bring with you.) A term applied to certain 
writs, where a party summoned to appear in 
court is required to bring with him some piece 
of evidence, or other thing that the court 
would view. 

DUCES TECUM LICET LANGUI- 

DUS. A writ directing the sheriff to bring 
a person whom he returned as so sick that 
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He could not be brought without endanger¬ 
ing his Life. Blount; Oowel. The writ is 
now obsolete. See Subfcena Ducts Trcum. 

DUCKING-STOOL. A stool or chair 
in whioh common soolds were formerly tied 
and plunged into water. The ducking-stool 
is mentioned in the Domesday Book; it 
was extensively in use throughout Great 
Britain from the fifteenth till the beginning 
of the eighteenth century. Cent. Diet. See 
Cashqatory. 

DUB. Just and proper, as due care, due 
rights. 8 N. J. Eq, 701 ; 10 Allen 18, 533. 
A due presentment and demand of payment 
must be made. See 4 Rawle 807 ; 8 Leigh 
389 ; 3 Cm. 800. 

What ought to be paid ; what may be de¬ 
manded. 

It differs from owing in this, that sometimes what 
Is owing Is not due: a note payable thirty days after 
date Is owing immediately after It Is delivered to the 
payee, built Is not due until the thirty days have 
SapeecL. But see 7 N. Y. 476; 10N. J. L. 340 ; 0 Pet. 80. 

The word 41 due,” unlike “ arrears,” has 
more than one signification, and expresses 
two distinct ideas. At times it signifies a 
simple indebtedness without reference to 
the time of payment; at others it shows 
that the day of payment has passed ; 31 Fed. 
Rep. 125; 5 N. J. L. 345. 

Bills of exchange and promissory notes 
are not due until tne end of the three days 
of grace, unless the last of these days happen 
to fall on a Sunday or other holiday, when 
it becomes due on tbe Saturday or day be¬ 
fore, and not on the Monday or day follow¬ 
ing. Story, P. Notes, § 440; 14 Me. 234 ; 25 
Barb. 326; 24 N. Y. 283; 17 Wis, 181; 19 
Pick. 381; 31 Mich. 215; unless changed by 
statute. 

DUE-BILL. An acknowledgment of 
a debt in writing is so called. This instru¬ 
ment differs from a promissory note in many 
particulars : it is not payable to order, nor 
is it assignable by mere indorsement. Byles, 
Bills *11, n. (t.). See I. O. U.; Promissory 
Notes. 

Where the terms of a due-bill are un¬ 


rise ly defined ; while its fundamental require¬ 
ment is opportunity for hearing and defense, 
the procedure niny be adapted to the case, 
and proceedings in court are not always 
essential. 204 U. S, 241. 

While the exact definition of the term "due 
process of law” may be uncertain, it is cer¬ 
tain that it inhibits the taking of one man’s 
property und giving it to another, contrary 
to settled usages and modes of procedure, 
and without notice or an opportunity to be 
heard. 230 U. S. 140. 

While the words "due process of law," 
as used in the Fourteenth Amendment, pro¬ 
tect fundamental rights, the Amendment 
was not intended to interfere with the power 
of the State to protect the lives, liberty and 
prosperity of its citizens, nor with the power 
of adjudication of its courts in administering 
the process provided by the law of the State. 
200 U. S. 164. 

This term is considered by Coke as equi¬ 
valent to the phrase "law of the land" 
(used in Magna Charta, c. 29), and is said 
by him to denote “ indictment or present¬ 
ment of good and lawful men.” Co. 2d 
Inst. 50. Amendment V. of the con¬ 
stitution of the United States provides: 
"No person shall . . . be deprived of life, 
liberty, or property, without due process 
of law.” Amendment XV. prohibits a state 
from depriving a person of life, liberty, or 
property, without due process of law. A 
similar provision exists in all the state con¬ 
stitutions ; the phrases " due course of law ” 
and “ the law of the land " are sometimes 
used ; but all three of these phrases have the 
same meaning ; 90 U. S. 97 ; Cooley, Const. 
Lim. 437, where the provisions in the various 
state constitutions are set forth. Miller, 
J., says, in Davidson v. New Orleans, 90 
U. S. 103, that a general definition of the 
phrases which would cover every case 
would be most desirable, but that, apart 
from the risk of failure to make the defini¬ 
tion perspicuous and comprehensive, there 
is a wisdom in ascertaining the extent and 
application of the phrase by the judicial 
process of exclusion and inclusion as the 


ambiguous, an erroneous interpretation 
thereof by the maker is no defence to an 
action on such due-bill; 33 Ill. App. 66. In 
an action on a due-bill, the defendant can 
show, under a plea of want of consideration, 
that the indebtedness for which it had been 
given had been paid before the bill was 
made; 34 Ill. App. 571. The maker of a 
written acknowledgment of a sum due is 
not estopped by it as to any one who may 
purchase the supposed debt; 42 Minn. 498. 

DUB CARE. Reasonable care adapted 
to the circumstances of the case. 10 Allen 
>32 ; 54 Md. 656. 

That which is proper and legal under the 
circumstances. English. In cases where 
the gist of the action is negligence, implies 
not only that a party has not been negligent 
or careless, but that he has been guilty of no 
violation.of law in relation to the subject- 
matter or transaction which constitutes the 
cause of action. Anderson ; 10 Allen 20. 

DUE COURSE OP LAW. This phrase 
is synonymous with “ due process or law," 
or the law of the land,” and means law in 
its regular course of administration through 
courts of justice. 19 Kan. 542. 

DUE DILIGENCE AND FORE- 

SIGHT. The measure of due diligence and 
foresight is that diligence and foresight which 
persons of ordinary prudence and care com¬ 
monly exercise under similar circumstances. 
194 Fed. 344. See Unavoidable Cause. 

DUB PROCESS OF LAW. Law in 
its regular course of administration through 
courts of justice. 8 Story, Const. 204, 061 ; 
Miller, Const. 004; 18 How. 273; 18 N. Y. 878. 

Any legal proceeding enforced by publio 
authority, whether sanctioned by age or 
onetom, or newly devised in the discretion 
of the legislative power, hi furtherance of 
the g eneral publio good, whioh regards and 
presf'i vea these principles of liberty and 
Jtwtfoe. 110 U. 8.510. 

Due process of law has never been pre- 


cases arise. In that case, however, he says 
also, that it must be confessed that the con¬ 
stitutional meaning or value of the phrase 
remains without that satisfactory precision 
of definition which judicial decisions have 
given to nearly all the other guaranties of 
personal rights found In the constitutions 
of the several states and of the United 
Sthtes. As contributory to the discussion, 
he proceeds, for the court, to lay down the 
following proposition : “ That whenever by 
the laws or a state, or by state authority, a 
tax, assessment, servitude, or other burden 
is imposed upon property for the publio 
use, whether it be for the whole state or of 
some more limited portion of the com¬ 
munity, and those laws provide fora mode 
of confirming or contesting the charge thus 
imposed, in tne ordinary courts of justice, 
with such notice to the person, or such 
proceeding in regard to the property as is 
appropriate to tne nature or the case, the 
judgment in such proceedings cannot be 
said to deprive the owner of nis property 
without due process of law, however ob¬ 
noxious it may be to other objections. ” In 
the case just cited it is remarked that dur¬ 
ing nearly a centuiy while this provision 
was in the constitution of the United States, 
as a restraint upon the authority of the 
federal government, and during that time 
the powers of that government were 
watched with jealousy, this special limita¬ 
tion on its powers was seldom invoked ; but 
after it became, as part of the Fourteenth 
Amendment, a limitation upon the powers 
of the states, in a very few years, the docket 
of the supreme court was crowded with 
cases in which it was invoked. Bee 140 U. 
S. 810 ; 188 id. 000 : 154 id. 421. The full 
significance of the clause * 4 law of the land ” 
is said by Ruffin, C. J., to be that statutes 
which would deprive a citizen of the rights 
of person or property without a regular 
trial according to the course and usage of 
the common Law would not be the law of 
the land; 4 Dev. 15. Mr. Webster’s ex¬ 
planation of the meaning of these phrases 
in the Dartmouth College Case (4 Wheat. 


4518) is: "By the law of the Land is more 
clearly intended the general law, a law 
which hears before it condemns ; which 
proceeds upon inquiry, and renders judg¬ 
ment only after trial. The meaning is that 
every citizen shall hold his life, liberty, 
property, and immunities, under the pro¬ 
tection of the general rules which govern 
society. Everything which may pass under 
the form of an enactment is not, therefore, 
to be considered the law of the land.” 

The privileges and immunities of citizens 
of the United States, protected by the Four¬ 
teenth Amendment, are privileges and im¬ 
munities arising out of tne nature and es¬ 
sential character of the federal govern¬ 
ment, and granted or secured by the con¬ 
stitution ; and due process of law and the 
equal protection of the laws are secured if 
the laws operate on all alike, and do not 
subject the individual to an arbitrary ex¬ 
ercise of the powers of government; 153 
U. S. 883; 148 id. 003; 110 id. 635. 

In 4 Wheat, 285, Johnson, J., says: “ As 
to the words from Magna Charta incor¬ 
porated in the constitution of Maryland, 
after volumes spoken and written with a 
view to their exposition, the good sense of 
mankind has at length settled down to this, 
—that they were intended to secure the in¬ 
dividual from the arbitrary exercise of the 
power of government, unrestrained by the 
established principles of private rights and 
distributive justice.” 

“ Due process of law undoubtedly means, 
in the due course of legal proceedings, ac¬ 
cording to those rules and forms which 
have been established for the protection of 
private rights; ” 12 N. Y. 209. Law in its 
regular course of administration through 
courts of justice is due process ; and when 
secured by the law of the state, the con¬ 
stitutional requirement is satisfied ; 139 U. 
S. 462. The phrase as used in the constitu¬ 
tion does not 44 mean a statute passed for 
tbe purpose of working the wrong. That 
construction would render the restriction 
absolutely nugatory, and turn this part of 
the constitution into mere nonsense. The 
people would be made to say to the two 
nouses: 4 You shall be vested with the 
legislative power of the state, but no one 
flha.ll be disfranchised or deprived of any of 
the rights or privileges of a citizen, unless 
you pass a statute for that purpose. In 
other words, you shall not do the wrong 
nnlp-flfl you choose to do it; ’ ” per Bronson, 
J., in 4 Hill, N. Y. 140. 44 The meaning of 

these words is that no man shall be de¬ 
prived of his property without being heard 
^ his own defence ; ” Tucker, J., in 1 Hen. 
& M. 531. See, also, 0 W. & S. 171. 

Judge Cooley (Const. Lim. 441) says: 
44 Due process of law in each particular case 
means, such an exercise of the powers of 
the government as the settled maxims of 
law permit and sanction, and under such 
safeguards for the protection of individual 
rights as those maxims prescribe for the 
class of cases to which the one in question 
belongs.” 

Taking property under the taxing power 
is taking it by due process of law ; 23 Cal. 
303 ; 102 U. 8. 580. In this connection, it 
is said in 2 McCord 50 : 44 We think that 
any legal process which was originally 
founded in necessity, has been consecrated 
by time, and approved and acquiesced in by 
universal consent, ... is embraced in the 
alternative 4 law of the land. * ” In 50 Miss. 
479, it is said that these constitutional pro¬ 
visions do not mean the general body of the 
law as it was at the time the constitution 
took effect; but they refer to certain funda¬ 
mental rights which that system of juris¬ 
prudence of which ours is derivative has 
always recognized; if any of these are dis¬ 
regarded in the proceedings by which a 
person is condemned to the loss of property, 
etc., then the deprivation has not been by 
due process of law. And it has been held 
that the state cannot deprive a person of 
his property without due process of law 
through the medium of a constitutional 
convention any more than it oan through 
an aot of the legislature ; 69 Mo. 627. Ex¬ 
action of tolls under a state statute for the 
use of an improved waterway, is not a de- 
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privation of property within the federal 
constitution ; 123 U. S. 288. 

The subject was exhaustively considered 
in Murray's Lessees v. Hoboken, etc., Co., 18 
How. 272, where it was held that a collector 
of customs, from whom a balance of ac¬ 
counts has been found to be due by account¬ 
ing officers of the treasury of the United 
States, designated for that purpose by law, 
could be deprived of his liberty or property, 
in order to enforce the payment or that 
balance, without the exercise of the judicial 
power of the United States. The proceed¬ 
ings in that case were by way of a distress- 
warrant issued by the solicitor of the 
treasury to the marshal of the district, 
under which the marshal was authorized 
to collect the amount due by a sale of the 
collector’s personal property. The court 
considered that the power exercised was 
executive, and not judicial; and that the 
writ and proceedings under it were due pro¬ 
cess of law within the meaning of that 
phrase as derived from our ancestors and 
found in the constitution. 

In 95 U. S. 37, it was held that the phrase 
due process of law does not necessarily mean 
judicial proceedings, and that summary 
proceedings for the collection of taxes, 
which were not arbitrary or unequal, were 
not within the prohibition of this provision. 
So, also, in 5 Nev. 281. This provision does 
not imply that all trials in state courts 
affecting the property of persons must be 
by jury ; it is enough if they were had 
according to the settled course of judicial 
proceedings; 92 U. 8. 90 ; 5 Nev. 281 ; 2 
Tex. 250. The question is independent of 
the question whether the proceeding was 
by motion or action if it be sanctioned by 
state law and affords an opportunity to be 
heard; 100 U. 8. 389; and it does not imply 
a hearing according to established practice 
in the courts, but by appropriate judicial 
proceedings ; 60 N. W. Rep. (Neb.) 024. As 
to the right of foreigners to enter our 
country, the decisions of executive or ad¬ 
ministrative officers acting within powers 
expressly conferred by congress are due 
process of law ; 142 U. S. 051. 

A statute-which provides that real-estate 
owners shall be liable for damages arising 
out of the illegal use of their property by a 
tenant is valid ; 18 Am. Law Reg. N. s. 124. 
A co mmi tment for contempt of court is not 
obnoxious to this constitutional provision ; 
23 Minn. 411; 184 U. 8. 31; nor is a com¬ 
mitment for failure to pay a tax, not re¬ 
sorted to until other means of collection 
have failed, and then only upon a showing 
of property possessed, not accessible to levy, 
but enabling the owner to pay if he chooses ; 
13 U. 8. 600. A statute providing for 
assessment on property owners, for street 
improvements, is not invalid as taking 
property without due process of law ; 4 N. 
Y. 419; 128 U. 8. 578. A provision in the 
constitution and laws of Missouri by which 
a litigant, in certain courts of St. Louis, has 
a right of appeal to the St. Louis court of 
appeals, but not to the supreme court of 
the state, is not repugnant to the XIV. 
amendment. A state may establish one 
system of law in one portion of its territory 
and another in anotner, provided it does 
not deprive any person of nis rights with¬ 
out due process of law ; 101 U. S. 22. A 
review by an appellate court of the final 
judgment in a criminal case is not a neces¬ 
sary element of due process of law ; 153 U. 
8. 684. A provision m a Wisconsin statute 
giving jurisdiction to courts to try prose¬ 
cutions upon informations for all crimes is 
not repugnant to that amendment; such 
trial is by due process of law; 80 Wis. 129. 
The entry of judgment on a bond when the 
bond is forfeited is not obnoxious to this 
constitutional provision ; 2 Tex. 250. The 
mere entry of a judgment for money, which 
is void for want of proper service, does not 
deprive the defendant of liberty or prop¬ 
erty ; 187 U. 8. 15. A law which provides 
that in case of refusal to pay certain 
taxes, the treasurer nh«.ll levy the same by 
distress and sale of the goods of the person 
refusing or of any goods in his possesion, 
and that no claim of property by any other 
person shall prevent a sale, but giving the 


owner of the goods a remedy against the 
person taxed, is constitutional; 6 Mich. 
251, where the subject is fully treated. It 
has been held in California (49 Cal. 402), 
that a statute which directs the commis¬ 
sioner of immigration to visit vessels arriv¬ 
ing from a foreign state, and to ascertain 
whether there are any lewd women on 
board, and if such be found, to prevent 
them from landing unless bonds be given 
to the state, is not repugnant to the XIV. 
amendment. An act to allow animals run¬ 
ning at large to be taken by any person and 
publicly sold by a public officer, is con¬ 
stitutional; 39 Mich. 41. An act which 
makes a garnishee liable to pay a judg¬ 
ment against the defendant, in case the 
garnishee neglects to render a sworn ac¬ 
count, does not deprive him of his property 
without due process of law ; 12 R. I. 127. 


Taxation authorized for the purposes of 
meeting railroad aid bonds is not in viola¬ 
tion of the constitutional provision against 
depriving a person of his property without 
due process of law. This clause has refer¬ 
ence not to the object and purposes of a 
statute, but to the modes in which rights 
are ascertained ; per Emmons, J., in 1 Flipp. 
120. Legislation is not open to the charge 
of depriving one of his rights without due 
process of law, if it be general in its opera¬ 
tion upon the subject to which it relates 
and is enforceable Dy usual methods adapt¬ 
ed to the nature of the case ; 129 U. S. 114. 

Whenever a tax or other burden is im¬ 
posed upon property for public use, whether 
tor the whole state o'r a limited part thereof, 
and the law provides a mode for (Co nfir ming 
or contesting the charge, with such notice 
and proceedings as are appropriate, the 
judgment rendered in such proceedings 
cannot be said to deprive the owner of his 
property without due process of law; 4 
Fed. Rep. 360. The tax here was for the 
reclamation of swamp lands. See 140 U. 
S. 810; 128 id. 578 ; 154 id. 421. 

A person imprisoned under a valid law, 
although there was error in the proceeding 
resulting in the commitment, is not im¬ 
prisoned without due process of law ; 5 Fed. 
Rep. 899, per Deady, J. An error in a 
charge to a jury in a criminal case is not a 
denial of due process of law; 139 U. 8. 651. 
To compel an attorney to render services 
gratuitously to defend a person accused of 
crime, is not the taking of his time and 
labor, which is his property, without com¬ 
pensation and without process of law ; 5 
Wash. St. 829. 


A statute which authorized the president 
of the police commissioners of St. Louis, 
upon satisfactory information that there 
are any prohibited gaming tables in thAt 
city, to issue his warrant for their seizure 
and to destroy the same publicly, is void ; 
10 Cent. L. J. 29. The sale of land to satisfy 
void street assessments which, the legislature 
hug unconstitutionally attempted to vali¬ 
date, would be taking property without 
due process of law ; 53 Cal. 44. The com¬ 
mitment to the workhouse of- an alleged 
pauper, upon an ex parte hearing, by two 
overseers, without opportunity to the pauper 
to be heard, is repugnant to the XIV. 
amendment, and void ; 65 Me. 120, revers¬ 
ing earlier cases in Maine decided before 
that amendment was passed. A judgment 
upon a suit in personam in Oregon, where 
there was no service of uotice upon the de¬ 
fendant within the jurisdiction, and no 
appearance on his part, is void, and a sale 
of defendant’s land thereunder passes no 
title; 95 U. 8. 714. See 187 id. 16. No 
judgment of a court is due process of law 
if rendered without jurisdiction in the 
court, or without notice to the party ; 164 
U. S. 84 ; but when parties have been reg¬ 
ularly heard in the course of judicial pro¬ 
ceedings, an erroneous decision does not 
deprive the unsuccessful party of his prop¬ 
erty without due process or law ; 169 id. 103. 

A statute providing that the use of an 
easement «hiUl not be evidence of a right 
thereto, is unconstitutional so far as it 
applies to rights acquired by user or pre¬ 
scription prior to the enactment; 12 R. I. 
622. The legislature may make a tax deed 
prima fade evidence of title in the purchas¬ 


er, but cannot make it oonclusive evidence 
of his title to the land ; 148 U. S. 172. An act 
which fixes absolute liability on a corpora¬ 
tion to make compensation for iniurieedone 
to property in the prosecution or its lawful 
business, without fault on its part, when 
under the general law, no one else is liable 
under such circumstances, is void. A per¬ 
son has the right to be present before the 
tribunal which passes judgment upon the 
question of life;etc., to be heard by teeti- 
imony, and to controvert every material 
fact which bears upon the question in¬ 
volved ; if any question of fact or liability 
be conclusively presumed against him, t.Hfa 
is not due process of law ; 58 Ala. 594. An 
affirmance by an appellate court of a judg¬ 
ment of death for murder, although in the 
absence of the accused and his counsel and 
without notice to either,does not deprive the 
defendant of his right to life witnout due 
process of law; 148 U. 8. 442, 452. 

The punishment of death by electricity 
does not deprive a criminal of due process 
of law ; 142 U. 8. 165. 

Persons invested with the elective fran¬ 
chise can bq deprived of it only by due 
process of law ; 8 Coldw. 238. 

An act authorizing monument-makers to 
place a lien on a tombstone and Bell it for 
non-payment, without providing for any 
tribunal to adjust the rights of parties, k 
unconstitutional, and a sale under it is with¬ 
out due process of law ; 4 N. Y. Sup. 446. 

The provisions of a bill which dispense 
with personal service in proceedings when 
it is practicable and has been usual under 
the general law, the defendants being resi¬ 
dents of the county and Btate, and amenable 
to process, are void ; 50 Miss. 468. A law 
imposing an assessment for a local improve¬ 
ment without notice to, and a hearing or 
an opportunity to be heard on the part of, 
the owner of property assessed, is unconsti¬ 
tutional. It is not enough that he may 
have notice and a hearing; the law must 
require notice and give a right to a hearing ; 
74 N. Y. 183; 96 Ga. 680 ; 41 N. E, Rep. 
(Ind.) 826 ; 23 S. E. Rep. (Va.) 909. A 
Btatute providing for the taking of private 
property for a railroad and for the assess¬ 
ment of damages by commissioners, need 
not, under the Delaware constitution, pro¬ 
vide for notice to the owner of tbe time and 
plac ' of meeting of the commissioners, nor 
need it secure to the owner a hearing ; the 
United States Constitution and amendments 
impose no restraint upon the states in the 
exercise of the right of eminent domain, 
and the words, “ due course of law,” in tbe 
state constitution do not apply thereto; 6 
Del. Ch. 624; in which case the authorities 
are collected and the construction of these 
words exhaustively considered by Sauls- 
bury, Ch. 

See works on constitutional law; 27 Am. 
Law Reg. 611, 700 ; 28 id. 129 ; 5 Am. R. 

R. & Corp. Rep. 575 ; 81 Am. St. Rep. 104 ; 

7 Cent. L. J. 255 ; 8 id. 898 ; 18 id. 302 ; 20 
id. 470; 28 id. 266 ; 48 Am. Dec. 269 ; 12 
Fed. Rep. 588; 13 id. 788 ; 3 L. R. A. 194 ; 

4 id. 724 ; 21 id. 789. 

A process which accords with those im¬ 
mutable principles of justice which inhere Id 
the very idea of free government. 220 
U. S. 117 citing 169 U. S. 366; 139 U. S. 
462; 4 Wheat. 235, 244; 211 U. S. 78, 101. 
Process due according to the law of the land. 
This process in the States is regulated by 
the law of the State. 169 U. S. 384, citing 
92 U. 8. 90. 

In Taxation. Due process of law 
requires that opportunity to be heard as to 
the validity of the tax and the amount of 
assessment be given to a taxpayer, who, 
without fraudulent intent and in the honest 
belief that it is not taxable, withholds prop¬ 
erty from tax returns ; and this requirement 
is not'satisfied where the taxpayer is allowed 
to attack the assessment enly for fraud and 
corruption. 207 U. S. 127. 

DUEL. A “duel" is a combat with a 
deadly weapon fought under prescribed rules 
according to a precedent formal agreement 
without sudden heat or passion. 132 Ky. 
636, 116S. W. 786. 
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DUELLING. The fighting of twoper^ 
sons, one against the other. at an appointed 
time and plaoe, upon a precedent quarrel. 

It differs from an affray in this, that the 
latter occurs on a sudden quarrel, w hile the 
former is always the result of design. 

When one of the parties is "killed, the sur¬ 
vivor is guilty of murder ; 1 Russ. Cr. 448 ; 

1 Yerg. 238. Fighting a duel, even where 
there is no fatal result, is of itself a misde¬ 
meanor. See 2 Com. Dig. 252; Clark, Cr. 

L 340; Co. Sd Inst. 157 ; Const. 167 ; 3 Ala. 
506; 20 Johns. 457 ; 1 McMull. 126. For 
oases of mutual combat upon a sudden 
quarrel, see 1 Russ. Cr. 40o; 3 Bish. Cr. 
Law 5} 811. Under the constitutions of 
some of the states, as Alabama, California, 
Kentucky, Pennsylvania, Virginia, and Wis¬ 
consin. any one being directly or indirectly 
engaged in a duel is forever disqualified from 
bolding public office. See 10 Bush 725 ; 20 
Johns. 457 ; 4 Mete. (Ky.) 1 ; 2 McCord 334 ; 
28 Gratt. 130 ; Challenge. 

DUELLUM. Trial by battle. Judicial 
combat. Spelman, Gloss. See Wager OF 
Battle. 

DUES. ‘ The word dues is one of gen¬ 
eral significance, and includes sll contractual 
obligations ’’ 170 U S .562 Held “equiva¬ 

lent to debts or that which is owing,’' 186 
[\ S. 150 Said to be broader in meaning 
than the word debts; may signify “what 
ought to be paid, what may be demanded” ; 
may include damages for personal injuries. 
In statutes providing that “dues from cor¬ 
porations” shall be secured by individual 
liability of stockholders, does not include 
obligations which a corporation had no right 
to incur. 4 Thompson. Corporations. 2nd 
cd., §§ 4847, 4S4S. See Public Dues. 

DUKE. The title given to those who 
are in the highest rank of nobility in Eng¬ 
land. 

DUKE’S LAWS. Laws of the New 
York colony passed during the governorship 
of Nicholls. who was appointed by the Duke 
of York. Stand. Diet. 

DULY PROSECUTE. The cove¬ 
nant of a replevin bond to “duly prosecute" 
is satisfied by prompt trial of the action in 
the circuit court and in the court of appeals. 
128 Ky. 506, 108 S. W. 896. 

DUM BENE SE GBS8ERIT (Lat. 
while he shall conduct himself well). These 
words signify that a judge or other officer 
shall hold his office during good behavior, 
and not at the pleasure of the crown nor 
for a certain limited time. 

DUM FERVET OPUS (Lat.) While 
the work glows ; in the heat of action. 1 
Kent's Com, 120. 

DUM PUIT IN PRISONA (L Lat.). 
In English Law. A writ which lay for 
a man who had aliened lands under duress 
by imprisonment, to restore to him his 
proper estates. Co. 2d Inst. 482. Abolished 
by stat. 3 A 4 WilL IV. c. 27. 

DUM PUIT LEPRA JETATEM 

(Lat.). The name of a writ which lay when 
an Infant had made a feoffment in fee of 
his lands or for life, or a gift in tail. Abol¬ 
ished by stat. 3 A 4 Will. IV. o. 27. 

It could be sued out by him after he came 
of full age, and not before; but in the mean¬ 
time he could enter, and his entry remitted 
him to his ancestor’s rights; Fitzh. N.* B. 
192; Co. Litt. 247, 337. 

DUM NON PUIT COMPOS MEN¬ 
TIS (Lat.). The name of a writ which the 
heirs of a person who was non compos men¬ 
tis, and who aliened his lands, might have 
sued out to restore him to his rights. Abol¬ 
ished bv 3 A 4 WilL IV. c. 27. 

DUM SOLA (Lat. while single or un¬ 
married). A phrase to denote that some¬ 
thing has been done, or may be done, while 
a woman is or was unmarried. Thus, when 
a judgment is rendered against a woman 
dum sola, and afterward she marries, the 
scire facias to revive the judgment must be 
against both husband and wife. 


DUM SOLA ET COSTA- While sin¬ 
gle and chnste. Burr-ill. 

DUMB. Unable to apeak; mute. See 
Deaf and Dumb. 

A dog is a dumb animal; 5 Tex. App. 475. 

DUMB-BIDDING. In sales at auotion, 
when the amount whioh the owner of the 
thing sold is willing to take for the article 
is written, and placed by the owner under 
a candlestick, or other thing, and it is 
agreed that no bidding shall avail unless 
equal to that, this is called dumb-bidding. 
Babington, Auct. 44. 

DUN. One who duns or urges for pay¬ 
ment ; a troublesome creditor. A demand, 
for payment, whether oral or written. 
Stand. Diet. 

DUNGEON. A cell under ground ; a 
place in a prison built under ground, dark, 
or but indifferently lighted. In the prisons 
of the United States there are few or no 
dungeons. 

DUNNAGE. Pieces of wood placed 
against the sides and bottom of the hold of 
a vessel, to preserve the cargo from the 
effect of leakage, according to its nature 
and quality. Abbott. Shipp. 227. 

Material placed under the cargo to keep it 
from being wetted by water getting into the 
hold, or between the different parcels to keep 
them from bruising and injuring each other. 
13 Wallace (U. S.) 674. See Ballast. 

There is considerable analogy between 
dunnage and ballast. The latter is used for 
trimming the ship and bringing it down 
to a draft of water proper ana safe for sail¬ 
ing. Dunnage is placed under the cargo 
to keep it from being whetted by water get¬ 
ting into the hold, or between the different 
parcels to keep them from bruising and in¬ 
juring each other ; 13 Wall, 674. 

DUODECTMA MANUS (Lat.). Twelve 
hands. The oaths of twelve men, includ¬ 
ing himself, by whom the defendant was 
allowed to ma ke his law. 3 Bla. Com. 843. 

DUPLEX QUERELA (Lat.). In Eo- 
oleaiastical Law. A ’ complaint in the 
nature of an appeal from the ordinary to 
his next immediate superior for delaying 
or refusing to do justice in some ecclesiasti¬ 
cal cause. 3 Bla. Com. 247 ; Cowel; Jacobs. 

DUPLEX VALOR MARITAGH 

g *at. double the value of a marriage). 

uardians in chivalry had the privilege of 
proposing a marriage for their infant wards, 
provided it were done without disparage¬ 
ment, and if the wards married without 
the guardian's consent they were liable to 
forfeit double the value of marriage. Co. 
Litt. 82 b ; 2 Sharsw. Bla. Com. 70. 

DUPLICATE (Lat. duplex , double). 
The double of anything. A document 
which is essentially the same as some other 
instrument. 7 Mann. A G. 08; 40 N. Y. 845. 

A duplicate writing has but one effect. 
Each duplicate is complete evidence of the 
intention of the parties. When a duplicate 
is destroyed, for example, in the case of a 
will, it is presumed both are intended to be 
destroyed ; but this presumption possesses 
greater or less force, owing to circum¬ 
stances. When only one of the duplicates Is 
in the possession of the testator, the de¬ 
struction of that is a strong presumption of 
any intent to revoke both ; but if ne pos¬ 
sessed both, and destroys but one, it is 
weaker; when he alters one, and after¬ 
wards destroys it, retaining the other entire, 
it has been held that the intention was to 
revoke both; 1 P. Wms. 346 ; 18 Ves. 810. 
But that seems to be doubted ; 8 Hagg. 
Eccl. 548. See 81 Pa. 889 ; 49 E. C. L. 94; 
103 id. 29; 54 Ind. 29. 

In English Law. The certificate of dis¬ 
charge given to an insolvent debtor who 
takes the benefit of the act for the relief of 
insolvent debtors. 

DUPLIOATIO (Let. a doubling). The 
defendant's second answer; that is, the an¬ 
swer to the plaintiff’s replication. 


DUPLICATUM JUS (Lat a twofold 
or double right). Words which signify the 
same as dreit dreit, or droit droit , and whioh 
are applied to a writ of right, patent, and 
such other writs of right as are of the same 
nature, and do as it were flow from it as 
the writ of right. Booth, Real Act. 87. 


DUPLICITY. In Pleading. (Lat. 
duplex , twofold ; double ) The union of 
more than one cause of action in one count 
in a writ, or more than one defence in one 
plea, or more than a single breach in a re¬ 
plication. 1 W. A M. 381. 

The union of several facts constituting 
together hut one cause of action, or one de¬ 
fence, or one breach, does not constitute du- 

S licity; 1 W. A M. 381 ; 10 Vt. 358 ; 3 H. 

; M’H. 455 ; 2 Blackf. 85 ; 4 Zabr. 333 ; 
16 Ill. 133 ; 1 Dev. 397 ; 1 McCord 464 ; 10 
Me. 83 ; 14 Pick. 156 ; 33 Miss. 474 ; 4 Ind. 
109; 2 Tex. Civ. App. 115 : 101 N. C. 749; 
86 Wis. 142; 77 Md. 121 ; 87 Ky. 578. 
Though the joinder of two or more distinct 
offences in one count of an indictment is 
faulty, yet where the acts imputed are 
component parts of the same offence the 
pleading is not objectionable for duplicity ; 
54 N. J. L 416; nor is it where one of the 
two offences charged is insufficiently set 
out; 39 Minn . 476. It must be of causes on 
whioh the party relies, and not merely 
matter introduced in explanation ; 28 Conn. 
184 ; 14 Mass. 157. In trespass it is not du¬ 
plicity to plead to part ana justify or con¬ 
fess as to the residue ; 17 Pick. 236. If only 
one defence be valid, the objection of du¬ 
plicity is not sustained ; 2 Blackf. 385 ; 14 
Pick. 150. 

It may exist in any part of the pleadings 
the declaration ; 23 N. H. 415 ; 2 Harriug 
Del. 162 ; pleas; 4 McLean 267 ; 2 Miss 
100; replication; 5 Blackf. 451 : 4 III. 74 
6 Mo. 460 ; or subsequent pleadings ; 24 N 
H. 120 ; 4 McLean 388 ; 1 Wash. C. C. 446 ; 
8 Pick. 72 ; and was at common law a fatal 
defect; 20 Mo. 229 ; 23 N. H. 415 ; to be 
reached on demurrer only ; 18 Vt. 363 ; 10 
Gratt. 255 ; 13 Ark. 721 ; 1 Cush. 137; 5 
GiU 94 ; 5 Blackf. 451; 97 Ala. 370 ; 35 Pac. 
Rep. (Cal.) 1022. The rules against duplic¬ 
ity did not extend to dilatory pleas so as 
to prevent the use of the various classes in 
their proper order; Co. Litt. 304 a ; Steph. 
PI. App. n. 56. 

Owing to the statutory changes in the 
forms or pleading, duplicity seems to be no 
longer a aefect in many of the states of the 
United States, either in declarations ; 8 Ark. 
378; pleas ; 1 Cush. 137 ; 7 J. J. Marsh. 335 ; 
or replications; 8 Ind. 96 ; though in some 
cases it is allowed only in the discretion of 
the court, for the furtherance of justice ; 
33 Mo. 185. 

It is too late after verdict to object to 
duplicity in an information for a misde¬ 
meanor : 106 Mo. 895. 


DUPLY. In Scotch Law. The de¬ 
fendant's answer to the plaintiff’s replica¬ 
tion. The same as duplicatio . Maclaurin, 
Forms of Pr. 127. 

DURANTE ABSENTIA. See Admin¬ 
istration. 

DURANTE BENE FLACITO (Lat.) 
During good pleasure. The ancient tenure 
of English judges was durante bene placito. 
1 Bla. Com. 267, 842. 


DURANTE M2NORE .STATE 

(Lat.). During the minority. An infant can 
enter into no contracts during his minority, 
except thoee for his benefit. If he should be 
appointed an executor, administration of 
the estate will he granted, durante minore 
estate, to another person. 2 Bouvier, Inst, 
n. 1555. 

DURANTE VTDUTTATE (Lat.). 
During widowhood. 

DURATION. Extent, limit or time. 
7 Cal. 102. 

The power of enduring, continuance in 
time; the portion of time during which any¬ 
thing exists. 10 A. A E. Ency. 2nd ed., 319 
Duration signifies extent, limit, or time. Id., 
7 Cal. 102. 
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DURBAR. In India, a court, audience, 
or levee. Wilson’a Gloss. Ind. ; Moz. A W. 
Diet. 

DCTBESS. Personal restraint, or feat 
of personal injury or imprisonment. 2 
Mete. Ky. 445. 

Duress of imprisonment exists where a 
man actually loses his liberty. If a man be 
illegally deprived of his liberty until he 
sign and seal a bond, or the like, he may 
allege this duress and avoid the bond; 2 
Bay 211; 9 Johns. 201; 10 Pet. 187 ; 45 Mich. 
069 ; 95. Ill. 688 ; 41 N. H. 414 ; 74 Me, 218 ; 
94 N. Y. 268. But if a man be legally im¬ 
prisoned, and, either to procure his dis¬ 
charge, or on any other fair account, seal & 
bond or a deed, this is not by duress of im¬ 
prisonment, and he is not at liberty to avoid 
it; Co. 2d Inst. 482 ; 8Cai. 168 ; 6 Mass. 511 ; 
1 H. & M. 350; 17 Me. 338 ; 18 How. 807 ; 2 
Wash. C. C. 180 ; 61 Conn. 50. Where the 
proceedings at law are a mere pretext, the 
Instrument may be avoided ; Aleyn 92; 1 
Bla. Com. 136. 

Duress per minus, which is either for fear 
of loss of life, or else for fear of mayhem 
or loss of limb, must be upon a sufficient 
reason; 1 Bla. Com. 131. In this case, a 
man may avoid his own act. Lord Coke 
enumerates four instances in which a man 
may avoid hie own act by reason of men¬ 
aces for fear of loss of life; of member ; 
of mayhem ; of imprisonment ; Co. 2d Inst. 
483 ; 2 Rolle, Abr. 124; Bac. Abr. Duress, 
Murder , A ; 2 Ld. Raym. 1578 ; Savigny, 
Dr. Rom. § 114; ©1 Pa. 114. 

Where plaintiff executes a note in con¬ 
sideration that defendant will not prosecute 
his son for perjury and under a threat that 
otherwise the eon will be prosecuted, the 
threats constitute duress ; 154 Mass. 460. 

It has been held that restraint of goods 
under circumstances of hardship will avoid 
a contract; 2 Bay 211; 9 Johns. 201 ; 10 Pet. 
137 ; 57 Ill. 289 ; 114 Maas. 864 ; 68 Pa. 49 ; 
68 N. C. 134; 95 U. S. 210; 11 Exch. 878. 
But see 2 Mete. (Ky.) 445 ; 2 Gall. 337 ; 8 
Ct. Cl. 461 ; 50 Ala. 437. 

The duress to avoid a deed is that which 
compels the grantor to do what he would 
not do voluntarii}'; 80 Me. 472 ; 45 Mich. 
569 ; 90 Pa. 161. If a contract is made un¬ 
der duress and subsequently ratified, it be¬ 
comes valid ; 24 Fla. 390. 

The violence or threats must be such as 
are calculated to operate on a person of or¬ 
dinary firmness and inspire a just fear of 
great injury to person, reputation, or for¬ 
tune. See 4 Wash. C. C. 402 ; 39 Me. 559 ; 
169 id. 373 ; 18 Colo. 82 ; 26 Ark. 280 ; 36 
La. Ann. 471. The age, sex, state of health, 
temper, and disposition of the party, and 
other circumstances calculated to give 
greater or less effect to the violence of 
threats, must be taken into consideration ; 
32 Am. Rep. 180, n. ; 1 Ky. Law Rep. 137; 
16 Wall. 432 ; 23 Am. L. Reg. o. s. 206. 

Violence or threats will amount to duress 
not only where they are exercised on the 
contracting party, but when the wife, the 
husband, or children of the party are the 
object of them ; 26 N. Y. 12 ; 131 Mass. 51 ; 
8 Washb. R. P. 276. 

If the violence used be only a legal con¬ 
straint, or the threats only of doing that 
which the party using them had a right to 
do, they shall not invalidate‘ the contract. 
A just and legal imprisonment, or threats 
of any measure authorized by law and the 
circumstances of the case, are of this de¬ 
scription. See Norris, Peake’s Ev. 440, and 
the cases cited; also, 6 Mass. 506, for the 
general rule at common law ; 84 Me. 103 ; 
contra, 106 Mass. 291; 155 id. 238 ; 36 N. Y. 
865 : 47 N. J. L. 265 ; 79 N. C. 603 ; 50 Conn. 


848. 

But the mere forma of law to cover coer¬ 
cive proceedings for an unjust and illegal 
cause, if used or threatened in order to pro¬ 
cure the assent to a contract, will invali¬ 
date it; and arrest without cause of action, 
or a demand of bail in an unreasonable sum, 
or threat of such proceeding, by this rule 
invalidates a contract made under their 
pressure. 

Where a person has been refused payment 
of the balance due after completing his con¬ 
tract, unless he repair, labor free, certain 
damages done to tne work by a stranger, he 
cannot recover the cost of such extra labor 
as he was not under duress ; 133 N. Y. 372. 

All the above cases relate to cases where 
there may be some other motive besides the 
violence or threats for making the contract. 
When, however, there is no other cause for 
making the contract, any threats, even of 
slight injury, will invalidate it. 

Excessive charges paid to railroad com¬ 
panies refusing to carry or deliver goods, un¬ 
less these payments were made voluntarily, 
have been recovered on the ground of 
duress; 27 L. J. Ch. 137 ; 32 id. 225 ; 30 L. 
J. Exch. 361; 28 id. 160. Where the carrier 
refuses to transport stock until a special 
contract is signed limiting its liability, it 
does not bind the shipper ; 48 Kan. 210. 

The burden of proving duress is on the 
party alleging it; 87 Neb. 666. 

See, generally, 2 Watts 167; 1 Bail. 84; 
0 Mass. 511; 0 N. H. 508 ; 2 Gall. 837 ; 148 
U. S. 541. 

DURHAM. See County Palatine. 

DURSLEY. In Old English Law. 

Blows without wounding or bloodshed; 
dry blows. Blount. 

DUTIES. In its most enlarged sense, 
this word is nearly equivalent to taxes em¬ 
bracing all impositions or charges levied on 
persons or things; in its more restrained 
sense, jt is often used as equivalent to cus¬ 
toms, or imposts. Story, Const, § 949. 

DUTY. A human action which is ex¬ 
actly conformable to the laws which require 
us to obey them. 

That which is right or due from one to 
another. A moral obligation or responsi¬ 
bility. 

It differs from a legal obligation, because a duty 
cannot always be enforced by the law: it Is our duty, 
for example, to be temperate in eatiDg, but we are 
under no legal obligation ter be bo ; we ought to love 
our neighbors, but no law obliges us to love them. 

See Account Duty ; Estate 
Duty ; Legacy Duty ; Probate Duty ; 
Head Money^Soc German Duty ,On Duty. 

D WELLENG-HOU8E. A building in¬ 
habited by man. A house usually occupied 
by the person there residing, and bis family. 
The apartment, building, or cluster of build¬ 
ings in which a man with his family resides. 
2 Bish. Cr. Law § 104. 

The importance of an exact signification for this 
word is often felt in criminal cases; and yet it is 
very difficult to frame an exaetdefinition which will 
apply to all cases. It le said to be equivalent to 
mansion-house; 8 8. & R. 190; 4 Strobh. 878; 7 
Mann. & 0.122. Bee 14 M. & W. 181 ; 4 0. B. 106; 4 
Call 109. 

Judge Cooley, in 60 Mich. 219, says that 
in the law of burglary the dwelling-house 
is deemed to include whatever is within the 
curtilage, even though not inclosed with the 
dwelling, if used with it for domestic pur¬ 
poses ; 3 Mich. 250 ; 16 id. 142. 

It must be a permanent structure; 1 
Hale, PI. Cr. 557 ; 1 Russ. Cr. 798; must be 
inhabited at the time ; 2 Leach 1018, n.; 83 
Me. 80 ; 26 Ala. N. s. 145 ; 10 Cush. 470 ; 18 
Johns. 115; 4 Call 109; 63 Mias. 782. It is 


sufficient if a part of the structure only be 
used for an abode; Russ. A R. 185; 11 
Mete. 295 ; 0 Tex. 42 ; 2 B. & P. 508 ; 27 Ala. 
N. 8. 31; 68 N. C. 207. How far a building 
may be separate is a difficult question. See 
Russ. & R. 495; 10 Pick. 293 ; 4 C. B. 105 ; 
1 Dev. 253 ; 8 Humphr. 879 ; 1 N. & McC, 
583 ^ 5 Leigh 751 ; 6 Mich. 142; 24 N. J. L. 
377 ; 83 How. Pr. 378 ; 98 Mich. 26; 45 N. 
H. 37 ; 20 N. Y. 52 ; 18 Q. B. 783 ; 22 Ir. L. 
T. Rep. 30 ; 89 Mo. 430 ; 38 Ohio St. 606 : 68 
N. C. 207. 

A suite of rooms in a college of the Uni¬ 
versity of Cambridge is a dwelling-house ; 
L. R. 4 C. P. 539. In a rather cunous case 
the question what is a dwelling-house 
divided the court. Six separate tenants 
occupied a house of ten rooms, each hav¬ 
ing exclusive possession of his part of the 
premises and the owner did not reside there. 
The outer and street door had no lock or 
bolt and was always kept open. The entry, 
stairway, and an ashpit and other con¬ 
veniences were used in common. Two of 
the judges held that each of the six tenants 
occupied a ** dwelling-house,’ 1 and two held 
otherwise; L. R. 6 CT P. 827. 

DWELLING - PLACE, bee Resi¬ 
dence ; Domicil. 

DYING DECLARATIONS. See 

Declarations. 

DYING BY HIS OWN HAND. Sre 

Self-destruction. 

DYING WITHOUT ISSUE. Not 

having issue living at the death of the 
decedent. 5 Paige, Ch. 514 ; 34 Me, 170 ; 13 
N. J. Eq. 105. In England this is the sig¬ 
nification, by statutes 7 Will. IV.; 1 Viet. c. 
26, § 29. But the old English rule, that the 
words, when applied to real estate, import 
an indefinite failure of issue, has been gen¬ 
erally adhered to in this country ; 20 N. J. 
L. 6 ; 32 Barb. 328 ; 32 Md. 101. See 2 
Washb. R. P. 862 : 4 Kent 273. 

The words “dying without 
children or issue" are restricted or limited to 
the death of the remainderman before the 
termination of the particular estate. 137 
Ky. 637, 126 S. W. 151; 150 Ky. 488, 150 
S. W. 648. 

DYNASTY. A succession of kings in 
the same line or family. 

DYSNOMY. Bad legislation ; the en¬ 
actment of bad laws. 

DYSPEPSIA. The group of symp¬ 
toms resulting from alterations in the 
process of digestion due either to functional 
or organic diseases of the stomach. 

Dyspepsia is not, in general, considered as 
a disease which tends to shorten life, so as to 
make a life uji insurable, unless the com¬ 
plaint has become organic dyspepsia, or 
was of such a degree at the time of the 
insurance as by its excess to tend to shorten 
life ; 4 Taunt. 768. 

DYVOUB. In Scotch Law. A bank 
rapt. 

DYVOUR'S HABIT. In Scotch 
Law. A habit which debtors who are set 
free on a cessio bonorum are obliged to wear, 
unless in the summons and process of cento 
it be libelled, sustained, and proved that the 
bank ruptcy proceeded from misfortune- 
And bankrupts are condemned to submit to 
the habit, even where no suspicion of fraud 
lies against them, if they have been dealers 
in an illicit trade. Erskine, Pract. Soot. 4, 
8, 18. 


E. 


fc OUH VMBSO (Let,). On the other 
hand; on the contrary. Equivalent to a 
eoafra. 

EAGLE- A gold com of the United 
States of the value of ten dollars. 

It veigha two hundred and flfiy-e*Kht grain* of 
standard Baeoeai; that Is to say. of one t hou sa n d 
parts by weight, nine hundred shall be of pure 
metal and ooe hundred of alloy, the alloy oonalsUog 
of silver and oopper As the proportion of sUrer 
and oopper In the gold oolns of the United States Is 
oot fixsdby law further than to prescribe that the 
sllrer shall not exceed fifty In every thou* 

Mod parts, the proportion was made the subject of 
a Instruction by Mr. Snowden, former 

director of the mint, as follows 

" As it is highly Important to secure uniformity In 
our gold coinage, all deposits of native gold, or gold 
not previously refined, should be assay til for silver, 
without exception, and refined to from nine hundred 
ninety to nine hundred and ninety * three, say 
averaging nine hundred and ninety-one as near as 
may be. When any of the deposits prove to be nine 
hundred and ninety, or finer, they should be'reeerved 
to be with tiie refined gold. The gold coin of 

the mint and its branches will then be nearly thus : 
gold, nine hundred; silver, eight; copper, ninety- 
two : and thus a greater uniformity of color will 
be attained than was heretofore accomplished■*' 

The Instructions on this point were prescribed by 
the director In September, 185S. Mint Pamphlet, “ In¬ 
structions relative to the Business of the Mint/' 14. 

The act of February 12.1878, Rev. 8tat. $8614, fixes 
the proportion of silver at in no case more than one- 
ten tn of the whole alloy. 

For all sums whatever the eagle U a legal tender 
for ten dollars, u. ft. Rev. 3tat. i 8586. 


(Sax.). A Saxon title 
of honor. It was a mark of honor very 
widely applicable, the e&ldennen being of 
various ranks. It is the same as alderman, 
which see. 

EALDORMAN. Literally, an elder. 
The title was applied in Anglo-Saxon times 
to an official who, along wilh the sheriff and 
the bishop, was one of the three chief officers 
of each county. He represented the king. 
The area of an ealdorman’s jurisdiction was 
sometimes larger than a county, and hia 
position was sometimes that of a viceroy. 
The office was not continued after the Con¬ 
quest. but the name of the office was borrowed 
by the medirrval alderman and is still used. 
Byrne’s L. Diet. 

BAR . li’All.'g . A mark put upon a thing 
for the ourDoee of distinction. Money in a 
bag tied and labelled is said to have an ear* 
mark. 8 Mania & S. 575. 

Also need in equity in respect of property 
or a fond in the hands of a third party, 
which is capable of identification as belong¬ 
ing to the claimant out of possession. 

The doctrine that money has no ear-mark 
is no longer law. Property entrusted to a 
person in a fiduciary capacity may be 
followed as long as it may be traced, and 
where a person holding money as trustee or 
in a fiduciary character mixed it with his 
own and draws out of the mixed fund for 
his own purposes, the court presumes that 
his own drawings are to come out of bis 
own money ; 13 Ch. D. 696. And see note 
to this case citing leading English cases in 
Brett’s Leading Cases in Modem Equity 
179; Trust. 

EAR-WITNESS. One who attests to 
tbingB he has heard himself. 


In English Law. A title of 
nobility next below a marquis and above a 
viscount. 

Earls were anciently called eomite*, because they 
were wont oomitart rtgem. to wait upon the king 
for eonneel and advice. They were also called 
aklrwnea, because each earl hLi the civil govern¬ 
ment of a ahlre. After the Norman conquest they 
were fwiwi count*, whence the shire* obtained the 
names of counties. They have now nothing to do 
with the government of counties, their duties having 
devolved on the sheriff, the earl's deputy, or vice- 
some*. 1 Bla. Com. SB. 


KARL MARSHAL. An officer who 
formerly was of great repute In England. 
He held the court of chivalry alone as a 
court of honor, and in connection with the 
lord high constable as a court having crim¬ 
inal jurisdiction. 3 Bla. Com. 68 ; 4 id. 
268. The duties of the office now are re¬ 
stricted to the settlement of matters of form 
merely. It would appear, from similarity 
of duties and from tne derivation of the 
title, to be a relic of the ancient office of 
alderman of all England. See Alderman. 

EARL’S PENNY. A corruption for 
Arles penny. See Art.bs ; Earnest. 

EARL'S THIRD FENNY. In the 

sheriff’s court. the Crown was entitled to 
two*thirds of the fees issuing out of all pleas 
of the shire, the other third (third penny) 
going to the Earl. This was known sls tne 
“Earl’s Third Penny,” and was for the sup¬ 
port of the Earl’s state. It originated with 
the creation of Earls Under William the 
Conqueror. Wharton. 

EARLDOM. The dignity or jurisdic¬ 
tion of an earl. The dignity only remains 
now, as the jurisdiction has been given 
over to the sheriff; 1 Bla. Com. 339. 

EARNEST. The payment of a sum of 
money or delivery of a thing or token, upon 
the making of a contract for the sale of 
goods, to bind the bargain, the delivery 
and acceptance of which marks the final 
and conclusive assent of both parties to the 
contract. 

It has been defined to be the payment of a part 
of the price of goods sold, or tbe delivery of part of 
such goods, for the purpose of binding tne contract. 
106 Mass. 54 

It has been stated tn a general way that tbe effect 
of earnest Is to bind the goods sold ; and, upon their 
being paid for without default, the buyer la entitled 
to them ; but, notwithstanding the earnest, the 
money must be paid upon taking away the goods, 
because no other time for payment Is appointed; 
earnest only binds the bargain, and gives the buyer 
a right to demand, but a demand without payment 
of the money is void ; after earnest given, the ven¬ 
dor cannot sell the goods to another without a de¬ 
fault In the vendee, and therefore if the latter does 
not come and pay, and take the goods, the vendor 
ought to go and request him, ana then, if be does 
not come, pay for the goods, and take them away 
in convenient time, the agreement is dissolved, and 
the vendor is at liberty to sell them to any other 
person ; 2 Bla. Com. 447 ; 9 Kent, Com. 495 ; 8 H. Bla. 
U6; AyL Pan. 450 ; 8 Campb. 496 ; 1 Bailey 537. 

There is great difference of opinion as to 
the exact definition of this word. It had a 
signification at common law sufficiently 
well understood to warrant its use in the 
statute of frauds of 29 Car. II. § xvii. which 
makes parol sales of goods, etc., void unless 
there is a delivery, or the buyer “give some¬ 
thing in earnest to bind the bargain, or in 
part payment.'* 

The Roman law included two kfnds of 
earnest, one being a contract prior to that 
of sale and independent of it, which was 
practically the payment of a sum of money 
lor what we should now call an option to 

S urchaae, to be forfeited by the purchaser 
! he did not buy, while, if the other party 
was unwilling to sell, he must return the 
earnest and nay an equal amount as a for¬ 
feit. The otner kind of earnest was that 
afterwards found in the common law and 
might be a thing , usually a ring, which 
either party, generally the buyer, gave to 
the other as a token. It is important in 
reading the civil law on this topio to bear 
in mind these two classes. Benj. Sales £ 
195. Justinian clianged the law on this 
subject by providing that either party 
might rescind the sale by forfeiting the 
amount of the earnest money ; Inst. 1. 6. 
93. 1. At least the text appears to be eus- 
oeptible of no other meaning, but Pothier 
ma i ntains that, after earnest, neither party 


oould avoid the obligation ; in this he is not 
followed by the later civilians. The same 
controversy has arisen upon a similar pro¬ 
vision of the French code. The conclusion 
above stated is that of Benjamin, who 
cites the authorities; Sales § 198-200. 

In Scotland the word arles is used for 
earnest, and is usually applied to a small 
sum given to a servant on hiring, as earnest 
that tne wage will be paid. 

The word earnest “ has been supposed to 
flow from a Phoenician source, through the 
apfafluv of the Greeks, the arra or arrha of 
the Latin, and the arrhes of the French. 

. . . The general rule appears to have 
been that expressed in the Institutes III. 
23: ‘ Ib qui recusat adimplere contractum , 
sequidem eat emptor , perdit quod dedit: si 
vero venditor , duplum restxtuere compel- 
litur , licet super arris nihil expression eat.’ 
Furthermore, the earnest did not lose that 
character, because the same thing might 
also avail as part payment: ' Datur aulem 
arrha vel simpliciler (says Vinnius, on Inst. 
III. 24) ut sit argumentum duntaxat et pro- 
batio emptionis contracts: veluti si annu- 
lus detur; vel ut simul postea cedat in 
partum pretii , data certa pecunia From 
the Roman law the principles relating to 
the earnest appear to have passed to the 
earlier jurisprudence of England : [Item 
cum arrarum nomine (says Bracton ii. 27) 
aliquid datum, fuerit ante traditionem, si 
emptorem emptionis pcenituerit, et a con¬ 
tractu resilire voluertt , perdat quod dedit: 
si autem venditorem, quod arrarum nomine 
receperit, emptori restituat , duplicatum .' 
Though the liability of the vendor to return 
to the purchaser twice the amount of the 
deposit has long since departed from our 
law, the passage in question Beems an au¬ 
thority for the proposition that the earnest 
is lost by the party who fails to perform 
the contract. That earnest and part pay¬ 
ment are two distinct things is apparent 
from the 17th section of the statute of 
frauds, where they are treated as separate 
acts, each of which is sufficient to give 
validity to a parol contract. ” Fry, L. J7, in 
53 L. X Ch. 1055, 1061. 

Kent Bays it is only one mode of binding 
the bargain, and giving the buyer a right 
to the goods on payment; 2 Com. 495 ; it 
is a token or pledge passing between the 
parties by way of evidence or ratification 
of the sale. ... It is mentioned in the 
statute of frauds, and in the French code, 
as an efficient act; but it has. fallen into 
very general disuse in modern times, and 
seems rather to be suited to the manners of 
simple and unlettered ages, before the in¬ 
troduction of writing, than to the more 
precise and accurate habits of dealing at 
the present day. It has been oniittea in 
the New York Revised Statutes ; id. (14th 
ed.) 495, n. (5). That it has fallen into dis¬ 
use is true both as to the giving of earnest 
in its ancient, strict, and technical sense, 
and to its having fallen into disuse has been 
attributed the tendency to treat earnest and 
part payment as meaning the same thing, 
though the languageof the statute of frauds 
implies that the former is something to 
bind the bargain while no part payment 
can be made until the contract nas been 
closed; Benj. Sales $ 189. 

One very recent definition is: “ Specifi¬ 
cally, in law, a part of the price of goods or 
eervioe bargained for, which is paid at the 
time of the bargain to evidence the fact 
that the negotiation has ended in an actual 
contract. Hence it is said to bind the bar¬ 
gain.” Cent Diet. And another is: “ Some¬ 
thing given by a buyer to a seller by way, 
of token or pledge to bind tbe bargain ; a 
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part or portion of goods delivered into the 
possession of the buyer at the time of the 
sale as a pledge or security for the complete 
fulfilment of the contract; a handsel.” 
Encyc. Diet. And the latter authority 
illustrates the function of earnest as evi¬ 
dence of the conclusion of the contract by 
the Scotch law which holds a party who 
resiles, to fulfil the contract as well as to 
forfeit the earnest paid. 

It is sometimes said that the question 
whether the earnest shall count as part of 
the price or wage depends on the intention 
of the parties, which, in the absence of 
direct evidence, will be inferred from the 
proportion which it bears to the whole sum. 
Int. Cyc. “If a shilling be given in the 
purchase of a ship or of a box of diamonds, 
it is presumed to be given merely in evi¬ 
dence of the bargain, or, in the common 
way of speaking, is dead earnest; but if the 
sum be more considerable it is reckoned up 
in the price ' Ersk. Inst. b. iii. tit iii. § 5 
Another writer considers “ that the origi¬ 
nal view* of earnest in England was, that 
it was a payment of a small portion of tho 
price or wage, m token of the conclusion of 
the contract; and as this view seems to 
have been adhered to, the sum, however 
small, would probably then be counted as 
a part payment.” Sto Sales 2iC. 

It has been a mooted question whether at 
common law either earnest or delivery was 
necessary to perfect, a sale of chattels ; in a 
case where it was objected that because 
there was neither, there could not be a re¬ 
covery for the breach of a parol contract of 
sale, it was said : Earnest paid is not neces¬ 
sary to complete a parol contract of sale ; 
when made, it only prevents the vendor, 
under any circumstances, from rescinding 
the contract without the assent of the ven¬ 
dee : and this by common law. and not by 
any statute ; 3 Ired. 236. 

It has been much discussed whether the 
giving of earnest has any effect to pass the 
title to the property sold; and in earlier 
cases of the sale of specific chattels it was 
so held ; Shep. Touchst. 234 ; Buller, J., in 5 
Term 409 ; 7 East 558 ; Noy, Max. 87-9; 2 
Bla. Com. 447-9; but see the analysis of 
these authorities ; Benj. Sales §§ 355-6. It 
is said by this learned writer on tne subject, 
that there is no case in which this has been 
held when a completed bargain, if in writ¬ 
ing, would not have altered the property ; 
id. § 357 ; and it is concluded that the true 
legal effect of earnest is simply to afford 
conclusive evidence of a bargain actually 
completed with the mutual intention that 
it should be binding on both ; and whether 
the property has passed in such cases is to 
be tested, not by the fact that earnest was 
given, but by the true nature of the con¬ 
tract concluded by the giving of earnest; 
id. Hence with respect to the remedy of 
the seller, if the buyer refuse to take the 
property sold, the law of earnest, properly, 
speaking, is not concerned ; but it is to be 
treated as in the case of contracts otherwise 
legally evidenced. See 2 Kent, Com. Lacey’s 
ea. 496, note 51 ; Sales. 

To constitute earnest to bind the bargain 
something must be paid or given. An in¬ 
stance is reported where, the buyer having 
drawn a shilling across the palm of the 
seller and returned it to his own pocket, 
according to a custom alleged to exist in 
the north of England, it was held that the 
9tatute was not satisfied; 7 Taunt. 597. 
This has been said to be the only reported 
case; Benj. Sales § 191; but it has been 
held in the United States that money left 
in the hands of a third person as a forfeiture 
is not sufficient; 108 Hass. 54 ; much less 
a deposit of a check ; 60 Mo. App. 685 ; 80 
Lnd. 108. The three cases last cited are usu¬ 
ally referred to in connection with the sub¬ 
ject of earnest. In the Massachusetts case, 
the question was as to the recovery of 
money deposited as a forfeiture, which it was 
argued was earnest to bind the bargain in 
case of a refusal to take the goods, and the 
court said that earnest, as used in the sta¬ 
tute of frauds, was part payment. On the 
strengtn ox tms case a text-writer on the law 
of that state adopts the statement as a defini¬ 
tion of earnest; Usher. Sales Per. Prop. §, 


118. So an authoritative writer on the 
statute of frauds uses the terms, earnest 
and part payment, as interchangeable, and 
discusses the question of when earnest most 
be paid mainly upon New York cases, 
although in that state the exception is con¬ 
fined to part payment, the “giving some¬ 
thing in earnest ” being omitted; Reed, 
Stat. Ft. §226. While, therefore, the clear 
and philosophical definitions of the nature 
and effect of earnest cited from Benjamin 
on Sales unquestionably commend them¬ 
selves as better satisfying the apparent pur¬ 
pose of the statute to designate two distinct 
acts, it must be admitted that they are con¬ 
stantly referred to by American courts and 
writers as alternative expressions of the 
same thing. Consequently the cases cited 
in text-books as laying down rules as to 
earnest are usually found, on examination, 
to be in fact cases of part payment, and 
they must be so read. This use of the words, 
interchangeably, makes unavoidable a ref¬ 
erence to the cases just referred to, espe¬ 
cially since the word earnest, in addition to 
what has been indicated as its real signifi¬ 
cation. has, m this country, certainly, an 
acquired meaning too general to be disre¬ 
garded 

In part payment something having value 
must pass from the buyer to the seller; 16 
M. AW 302; 12 Barb. 570; 80 id. 265 ; 49 
id. 848 ; an unaccepted tender to the vendor 
on a call for part payment by him will not 
suffice to bind him, as when a remittance 
by mail of a check was returned to the 
sender ; 41 Vt. 676 ; nor the promissory note 
of the buyer ; 10 Baxb. 578 ; 26 Wis. 511 ; 68 
lnd. 278; even if there were an express 
agreement that the note should be received 
as part payment, which in this instance 
there was not; “id. ; in this case it was held 
that the note was not only ineffectual as 
part payment, but that it oould not be re¬ 
garded as earnest, sufficient to bind the 
bargain. After referring to the Massachu¬ 
setts decision, supra, that, as used in the 
statute of frauds, earnest was regarded as 
part payment of the price, the court said : 
“ But, conceding that it may be something 
distinct from payment, it is quite clear that 
it must have some value. The note has no 
value whatever,because it had no considera¬ 
tion to support it, and its payment could 
not, therefore, have been enforced. To say 
that such a note has value, is but grasping 
at a shadow, and losing sight of the sub¬ 
stance. The contract* for the sale of the 
hogs not being valid, the note given in con¬ 
sideration of the agreement therefor was 
based upon no valid consideration; M id. ; 
32 N. Y. 519 ; 12 Barb. 570. But see 18 M, 
A W. 59; Byles, Bills *386; Chitty, Cont. 
11th. Am. ed. 865. But when the contract 
was partly performed by compliance with 
a condition, and a note was tendered for 
the pnoe, it was considered that the statute 
was satisfied ; 16 Barb. 277. A note of a 
third person accepted as payment is suffi¬ 
cient; 10 B&rb. 578; or a check if paid is 
a payment relating back to the time When 
given ; 17 Hun 185 ; a stipulation that bor¬ 
rowed money owing from the seller to the 
buyer shall be treated as part payment will 
avail; 83 Barb. 543; but not an agreement 
to credit an account due from the seller and 
send goods for the balanoe; 48 N. E. Rep. 
(Ind.) 575 ; or a promise to pay a part of the 
purchase money to a creditor of the vendor 
or credit it in the account against him; 5 
Hill 204 ; but if such debt be actually paid 
it is good ; 21U. C. Q. B. 840 ; or if accepting 
the promise the creditor discharge the ven¬ 
dor ; 10 Wis. 425 ; but the payment must be 
made at the time of the agreement; 84 id. 
88 ; and if there was no entry in the account 
stating that the credit was given on account 
of the transactions in suit it was insuffi¬ 
cient ; 44 Barb. 96. A mere agreement that 
the price shall go in settlement of an exist¬ 
ing account is not sufficient without more ; 
80 Barb. 265; 16 M. A W. 802 ; 86 Ala. 675 ; 
16 L. J. Ex. 120; nor is an agreement to sell 
one article and take another in part pay¬ 
ment ; 1 Hilt. 886. Part payment may be 
hy the actual delivery of anything of value, 
as a chattel; 87 Vt. 108; but a delivery of 
goods must be sufficient within the statute 


of frauds if they were in litigation; 64 Barb, 
275. 

With respeot to the time at which part 
payment must be made, it is in some states 
required to be at the time of making the 
contract; 63N. W. Rep. (Wis.) 1057. It was 
so held in New York ; 20 wend. 63; though 
in a later case the question was raised and 
not determined; 58 N. Y. 119; the 
day is sufficient; 80 Barb. 285 ; and so was 
a payment asked and received on the follow¬ 
ing day, the contract being held to be then 
made for the first time ; 39 N Y. 281. See 
57 id. 875. And when a check is given and 
paid upon presentation it is a payment at 
the tune ; 84 N. Y. 540 ; so also a check upon 
a deposit in bank ; 70 Fed. Rep. 190, In some 
cases it has been held that payment is not 
so restricted; 7 U. C. C P. 188 ; 12 Mete. 
435 ; 13 Me. 424 ; 48 N. H. 189. It is to be 
observed that this question of time arises 
with more frequency under the New York 
statute which does not provide for earnest 
eo nomine, but only for part-payment “ af 
the time,” as does also tne Wisconsin sta¬ 
tute. 

See Beniamin ; Blackburn ; Story, Sales; 
Browne; Reed, Statute of Frauds ; Frauds, 
Statute op ; Payment ; Sales. 


EARNING POWER. See Impair¬ 
ment, Earning Power. 

EARNINGS. The word has been used 
to denote a larger class of credits than 
Would be included in the term wages. 
102 Maas. 235; 115 id. 165. See 131 id. 584. 
It also means the gains of the debtor de¬ 
rived from his services or labor without 
tiie aid of capital; 20 Wis. 330. 

Surplus earnings, is an amount owned 
by a company, over and above the capital 
and actual liabilities. 76 N. Y. 74. 

Net earnings , generally speaking, are 
the excess of the gross earnings over the 
expenditures defrayed in producing them, 
aside from, and exclusive of, the expendi¬ 
ture of capital laid out in constructing and 
equipping the works themselves. 99 U. 8. 
420. See Dividends. 


EARTH. Clay, gravel, loam and the 
like, in distinction from the firm rock. 
The term also includes hard-pan, which is 
a hard stratum of earth. 75 N. Y. 76. 


IgA snaii ENT. A right in the owner of 
one parcel of land, by reason of such owner¬ 
ship, to use the land of another for a special 
purpose not inconsistent with a general 
property in the owner. 2 Washb. R. P. 20; 
60 Vt. 702. 

A privilege whioh the owner of one ad 
iacent tenement hath of another, existing 
in respect of their several tenements, by 
which that owner against whose tenement 
the privilege exists is obliged to suffer or not 
to something on or in regard to his own 
land for the advantage of him in whose 
land the privilege exists. Termes de la Ley, 
Easements; Bell, Diet.. Easements; Servi¬ 
tude ; 1 S. A R. 298 ; 8 B. A C. 839 ; 2 
M’Cord 451; 8 Pick. 408 ; 74 Ill. 188; 47 Md. 
801 ; 50 Vt. 861; 71 Tex. 690 ; 78 Wis. 170. 

Although the terms are sometimes used 
as if convertible, properly speaking ease¬ 
ment refers to the right enjoyed by one and 
servitude the burden imposed upon the 
Other. 


An interest in land created by grant or 
agreement, express or implied, which con¬ 
fers aright upon the owner thereof to some 
profit, benefit, dominion, or lawful use out 
of or over the estate of another. 118 N. Y. 81. 


In the civil law, the land against which the privi¬ 
lege exists is called the servient tenement; Its pro¬ 
prietor, the servient owner; he In whose favor It 
the dominant owner; frt * land, the dominant 
tenement. And, as these rights are not pemo nal 
and do not change with the persons who may own 
the respective estates. It is very common to per 
sonify tne estates ss themselves owning or enjoying 
the easements; 4 Saodf. Ch. 78; 8 Paige, Ch. B4 ; 15 


Pick, m 


Easements are of two kinds—appurtenant 
or appendant, and in gross. Tne former 
run with the land, and pass by a deed of 
conveyance; but the latter are personal, 
are not assignable, and will not pass by a 
deed of oonveyanoe; Washb. Eawem 12; 61 
Pa. 88; Ld. Raym. 407; 110 BL 268. See 14 
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L. R. A. 883. n . as to the ngnt to assign 
or transmit easements in gross. A way is 
never presumed to be in gross when it can 
be construed to be appurtenant to the land ; 
83 Va. 463, 

Easements are also classified as contin¬ 
uous and discontinuous, the precise distinc¬ 
tion between them being thus stated: 

♦* Continuous are those of which the enjoy¬ 
ment is, or may be, continual, without the 
necessity of any actual interference by 
man. Discontinuous are those, the enjoy¬ 
ment of which can be had only by the in¬ 
terference of man. as rights of way, or a 
right to draw water.” 21 N. Y. 505. Of 
the former the right to light and air would 
be an example, of the latter, the right to 
use a pump ; Chase's Bla. Com. 883, note, 
which see as to Easements generally. 

Easements have these essential qualities. 
There must be two tenements owned by 
distinct proprietors: the dominant, to which 
the privilege is attached ; the servient, 
upon which it is imposed. Tudor, Lead. 
Cas. 108 ; 17 Mass. 443 ; 29 Ohio St. 648. 

Easements, strictly considered, exist only 
in favor of, and are imposed only on, cor¬ 
poreal property ; 2 Wasnb. R. P- 25- They 
confer no right to any profits arising from 
the servient tenement; 4 Pick. 145 ; 80 E. L. | 
& Eq. 189; 70 N. Y. 419. They are incor¬ 
poreal. Like other incorporeal heredita¬ 
ments they have been held not to pasB 
without a grant; 3 Kent, Com. 434 ; 2 Mart. 
314. By the common law, they may be tem¬ 
porary ; by the civil law, the cause must be 
perpetual. They impose no duty on the 
servient owner, except not to change his 
tenement to the prejudice or destruction of 
the privilege ; Gale, Easem. 3d ed. 1; Washb. 
Easem. 5. 

Easements are as various as the ex¬ 
igencies of domestic convenience or the 
purposes to which buildings and lands may 
he applied. 

The following attach to land as incidents 
or appurtenances, viz. : the right— 

Of pasture on other land ; of fishing in 
other watei?; of taking game on other 
Land ; of way over other land ; of taking 
wood, minerals, or other produce of the 
soil from othej land; of receiving air, light, 
or heat from or over other land ; of receiv¬ 
ing or discharging water over, or having 
support to buildings from, o&er land ; 8 E. 
B. & E. 655 ; of a right to take ice on a pond ; 
93 Mich. 450 ; of going on other land to 
clear a mill -stream, or repair its baukB, or 
draw water from a spring there, or to do 
some other act not involving ownership; of 
carrying on an offensive trade ; 2 Bingo, n. 
c. 134; 5 Mete. 8: of burying in a church, 
or a particular vault; 8 Hou. L. Cas. 862 ; 
11 Q. B. 666 ; 29 Gratt. 847 ; 123 Mass. 155, 
562 ; 71 N. Y. 194 ; 184 id. 435. Projec¬ 
tion of a cornice on a house over an ad¬ 
joining lot, apparent and continuous for 
over 20 years, raises a conclusive presump¬ 
tion of right to maintain it; 158 Pa. 291. 

The right to maintain a building or other 
permanent structure upon the land of an¬ 
other cannot be acquired by custom; 148 
Mass. 809. 

Where the owner of a tract of land front¬ 
ing upon a public highway sells a portion 
thereof which is entirely surrounded by the 
land of the grantor and of strangers with 
no outlet, except over the lands of the 
grantor, the grantee is entitled to a right 
of way over the grantor’s land, unless the 
situation of the lan dor the object for which 
it is used and conveyed shows that no grant 
of such right was intended ; 40 Kan. 208. 
See 65 Vt. 838. 

Some of these are affirmative or positive, 
—t.e., authorizing the commission of acts 
on the lands of another actually injurious 
to it; as, a right of way,—or negative, be¬ 
ing only consequentially injurious ; as, for¬ 
bidding the owner from building to the ob¬ 
struction of light to the dominant tenement. 
Tudor, Lead. Cas. 107 ; 2 Washb. R. P. 26. 

All easements must originate in a grant 
or agreement, express or implied, of the 
owner of the servient tenement; 113 N. Y. 
81. The evidence of their existence, by 
the common law, may be by proof of the 
agreement Itself, or by prescription, requir¬ 


ing an uninterrupted enjoyment nnme- 
morially, or for upwards of twenty years, 
to the extent of the easement claimed, from 
which a grant is implied. A. negative ease¬ 
ment does not admitof possession ; and, by 
the oivil law, it cannot be acquired by pre¬ 
scription, and can only be proved by grant. 
Use, therefore, is not essential to its ex¬ 
istence ; Gale, Easem. 28 . 81, 128 ; 2 Bla. 
Com. 968 ; Bell. Law Diet. Servitudes. An 
easement can only be created by a con¬ 
veyance under seal or by long user, from 
which such conveyance is presumed ; 97 
N. C. 271 ; see 100 N. C. 161 ; or by neces¬ 
sity ; 46 N. Y. 879 ; 117 Ill. 648; and the 
burden is on one claiming that it was by 
virtue of a license, to prove that fact ; 68 
Hun 269. As to the creation of easements 
by deed, eee 8 L. R. A. 617, n.; and by im¬ 
plication ; 18 id. 126. 

In case of a division of an estate consist¬ 
ing of two or more heritages, the question 
whether an easement or convenience, which 
may have been used in favor of one in or 
over the other by the common owner of 
both, shall become attached to the one or 
charged upon the other in the hands of 
separate owners, by a grant of one or both 
of those parts, or upon a partition thereof, 
must depend, where there are no words 
Limiting or defining what is intended to be 

embraced in the deed or partition, upon 
Vhether the easement is necessary for the 
reasonable enjoyment of the part of the 
heritage claimed as an appurtenance. 

Where it is not necessary, it requires de¬ 
scriptive words of grant or reservation in 
the deed to create it; Washb. Easem. 95 ; 
86 Am. Rep. 415. The common-law rule 
requiring the word “ heirs” in the creation 
of an estate of inheritance by deed is inap¬ 
plicable in creating a permanent easement; 
63 Conn. 195 ; 93 Mich. 599. See 157 Mass. 
489. The use of the word appurtenances 
is not sufficient to create an easement where 
none existed before ; 06 Miss. 136. 

An easement in land held in common 
cannot be acquired by one of the tenants 
in common in favor of land held by him in 
severalty, as a right of flowage over com¬ 
mon property by a tenant owning a dam; 
15 N. H. 413; or a right of way over the 
common land by the tenant to a lot in the 
rear owned by him ; 65 Ga. 468. 

Easements are extinguished : by release ; 
by merger, when the two tenements in 
respect of which they exist are united 
under the same title and to the same per¬ 
son ; 68 N. Y. 62 ; by necessity, or abandon¬ 
ment, as by a license to the servient owner 
to do some act inconsistent with its exist¬ 
ence ; 53 N. Y. 622 ; by cessation of enjoy¬ 
ment, when acquired by prescription,—the 
non-user being evidence of a release where 
the abandonment has continued at least as 
long as the user from which the right arose. 
In some cases a shorter time will suffice; 2 
Washb. R» P, 56, 82, 453. See 3 Kent 550 ; 
Cruise, Dig. tit. 81. c. 1. 9.17; Gale, Easem.; 
68 Me. 834 ; 26 Pa, 438 ; 73 id. 179 ; 69 Tex. 
449; 120 Ill. 200. An easement acquired by 
grant cannot be lost by mere non-user, 
though it may be by non-user coupled with 
an intention of abandonment; 110 N. Y. 
595 ; 184 id. 450. 

Prescription does not run against the ex¬ 
ercise of a servitude in favor of one who 
resisted and prevented its exercise ; 40 La. 
Ann. 425. Mere non-user must be ac¬ 
companied by adverse use of the servient 
estate; 18 L. R. A. 535, with note on the 
effect of non-user generally. One cannot 
acquire a prescriptive right over his own 
lands or the lands of another which he oc¬ 
cupies as tenant; 116 Mo. 379. 

An easement in favor of land held in 
common will be extinguished by a parti¬ 
tion, if nothing is said about it; 1 Barb. 
592. As to the loss or extinguishment of 
easements, see 1 L. R. A. 214. n. 

The remedy at common law for inter¬ 
ference with aright of easement is an ac¬ 
tion of trespass, or where it is for conse¬ 
quential damages and for an act not done 
on plaintiff’s own land, of case ; 8 Blackf. 
817; 14 Allen 40. Where the act com¬ 
plained of is done in one county, but the 
injurious conseouences thereof are felt in 


another, the action may be brought in the 
latter ; 0 Pick. 59 ; 5 Fost. 525. Redress 
may also, as a general proposition, be ob¬ 
tained through a court of equity, for the 
infringement of an easement and an in¬ 
junction will be granted to prevent the 
same ; Washb. Easem. 747. 

See Washburn, Easem cuts ; Backwater ; 
Air ; Ancient Lights ; Common . Dam ; 
Highway : Pabty-w'all ; Profit a Pren¬ 
dre ; Servitude ; Street; Support ; Way. 

EASTERLY. When this word is used 
alone it will be construed to mean due east; 
but this is a rule of necessity, growing out 
of the indefiniteness of the term and has 
no application where other words are used 
for tlie purpose of qualifying its meaning. 
Where such is the case it means precisely 
what the qualifying word makes it mean ; 
33 Cal. 227. 

EASTER TERM. In English Law. 

Formerly one of the four movable terms of 
the courts, but afterwards a fixed term, be¬ 
ginning on the 15th of April and ending on 
the 8th of May in every year, though some¬ 
times prolonged so late as the 18th of May, 
understat. llGeo. IY. and 1 Will. IV. c.70. 
See Term. 

EASTW ARDLY. “Eastwardly,” os 
used in a deed, is an indefinite expression, 
and means nothing more, necessarily, than 
that the land shall lie on the eastern, and 
not upon the western side of the given line. 
2 Bibb (Ky.) 120. 

EAT ENDE BUTE DIE. Words used 
on an acquittal, or when a prisoner is to 
be discharged, that he may go without day; 
that is that he be dismissed. Dane, Abr. 
Index. 

EAVE9-DROPPERS. In Criminal 
Law. Such persons as wait under walls 
-or windows or the eaves of a house, to list¬ 
en to discourses and thereupon to frame 
mischievous tales. 

The common-law punishment for this of¬ 
fence is fine and finding sureties for good 
beliavior ; 4 Bla. Com. 167 ; 1 Rus. Cr. 302 ; 
2 Ov. Tenn. 108. See 4 Clark Pa. 5 ; 1 Bish. 
Cr. L. § 112 ; 3 Head 299 ; 8 Haz. Pa. Reg. 305. 

EBB AND PLOW. An expression 
used formerly in this country to denote the 
limits of admiralty jurisdiction. This juris¬ 
diction is discussed in 3 Mas. 127 ; 2 Story 
176 ; 2 Gall. 398 ; 4 Wall. 562 ; 8 id. 15. In 
the last case, the jurisdiction was extend¬ 
ed not merely to the high seas and the ebb 
and flow of the tide, but to all the navi¬ 
gable waters of the United States, including 
the great lakes and rivers. See Curt. Juried, 
of Courts of U. S. 

EBEREMURDER. See Aberemur- 
der. 

ECCHYMOSI8. In Medical Juris¬ 
prudence. Blackness. An extravasation 
of blood by rupture of capillary vessels, 
and hence it follows contusion ; but it may 
exist, as in cases of scurvy and other mor¬ 
bid conditions, without the Latter. Ryan 
Med. Jur. 172. Ecchymoses produced' by 
blows upon a body but a few hours dead can¬ 
not be distinguished from those produced 
during life. 1 Witth. & Beck. Med. Jur. 
485 ; 2 Beck, Med. Jur. 22. 

ECCLESIA (Lat.). An assembly. A 
Christian assembly : a church. A place of 
religious worship. S pel man, Gloss. 

In the civil law this word retains Us classical 
moaning of an assembly of whatever character. 
Du Cange; Calvinus, Lex. ; Vicat. Voc. Jur.; Acta 
xlx. SO. Ordinarily in the New Testament the 
word denotes a Christian assembly, and is rendered 
Into English by ihe word church. It occurs twice 
in the gospels. Mutt. xvi. 18, xvill. 17, but frequently 
in the other parts of the New Testament, beginning 
with Acts it. 4? Ecclesia there never denotes the 
building, however, aa Its English equivalent church 
does. In tho law, generally, the word Is used to de¬ 
note a place of religious worship, and sometimes a 
parsonage. Spelman, Qloas. See Church. 

ECCLESIASTIC. A clergyman ; one 
destined to the divine ministry : as, a bish¬ 
op, a priest, a deacon. 

ECCLESIASTICAL COMMISSION¬ 
ERS. In English Law. A body ap- 
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pointed to consider the state of the reve¬ 
nues, and the more equal distribution of 
episcopal duties, in the several dioceses, 
'rtiey were first appointed as royal oornmia- 
sioneTB in 1835 ; were incorporated in 1836, 
and now comprise the bisnops and chief 
justices, and other persons of distinction. 
2 Steph. Com. 748. 

ECCLESIASTICAL CO^PO RA¬ 
TIONS. Such corporations as are com¬ 
posed of persons who take a lively interest 
in the advancement of religion, and who 
are associated and incorporated for that 
purpose. Ang. A A. Corp. § 30. 

Corporations whoee members are spiritual 
persons are distinguished from lay corpora¬ 
tions ; 1 Bla. Com. 470. 

They are generally called religious cor¬ 
porations in the United States. 2 Kent 
274 ; Ang. A A, Corp. § 37. 

ECCLESIASTICAL COURTS (called, 
also, Courts Christian). In English Ec¬ 
clesiastical Law. The generic name for 
certain courts in England having cogni¬ 
zance mainly of spiritual matters. 

The jurisdiction which they formerly ex¬ 
ercised in testamentary and matrimonial 
causes has been taken away. Stat. 20 A 21 
Viet. c. 77, § 3, c. 85, § 2; 21 <fe 22 Viet. c. 
95. See 3 Bla. Com. 07. 

They consist of the archdeacon's court, 
the consistory courts, the court of arches, 
the court of peculiars, the prerogative courts 
of the two archbishops, the faculty court, 
and, on appeal, the privy council. 

ECCLESIASTICAL LAW. The law 

of the church. 

Tbf* existence In England of a separate order of 
ecclesiastical courts, and a separate system of law 
by them administered, may be traced back to the 
time of William the Conqueror, who separated the 
civil and the ecclesiastical jurisdictions, and forbade 
tribunals of either class from assuming cognizance 
of cases pertaining to the other. The elements of 
the English ecclesiastical law are the canon law, 
the civil law, the common law of England, and the 
statutes of the realm. The jurisdiction of the ec¬ 
clesiastical tribunals extended to matters concern¬ 
ing the order of clergy and their discipline, and also 
to such affairs of the laity as “ concern the health of 
the soul; *' and under this latter theory it grasped 
also cases of marriage and divorce, and testament¬ 
ary causes. But in more recent times, 1830-1658, 
these latter subjects have been taken from these 
courts, and they are now substantially confined to 
administering tne judicial authority and discipline 
Incident to a national ecclesiastical establishment. 
See, also, Cjj»o« Law. 

ECHO UEMJENt. In French Ma¬ 
rine Law. Stranding. Black. L. Diet. 

Tne striking or running aground on a bank 
by a vessel. English. 

ECLAMPSIA PARTURLENTIUM. 
In Medical Jurisprudence. Puerperal 
convulsions. Convulsive movements, loss of 
consciousness, and coma occurring during 
pregnancy, parturition or the puerperium. 
The attack closely resembles the convul¬ 
sions of epilepsy. The disease is often fatal, 
causing the death of the patient in about 
one-fourth of all the cases, and foetal death 
in about one-half. Mental defects may re¬ 
sult from eclampsia, and are occasionally 
permanent. American Text-book of Ob¬ 
stetrics. 

The word eclampsia is of Greek origin Significat 
sptendorem, fulgorem. ejfulgmtiam, et emieationem 
quote* ex octUi* aliquando prodeunt. Metaphoric* 
aumitur de emicaticme itammee tritali* in pubertate 
et o etatia vigor e. Castelll, Lex. Medic. 

An ordinary person, it is said, wo'»ld scarcely ob¬ 
serve it, and it requires the practised and skilled 
eye of a physician to discover that the patient is 
acting In total unconsciousness of the nature and 
effect of her acts. There can be but little doubt that 
many of the tragical cases of Infanticide proceed 
from this cause. The criminal judge and lawyer 
cannot inquire with too much care Into the symp¬ 
toms of this disease, in order to discover the guilt 
of the mother, where it exists, and to ascertain her 
innocence, where it does not. See two well-reported 
cases of this kind in the Boston Medical Journal, 
voL 97, no. 10, p. 101. 


ECLECTIC PRACTICE. See Medi¬ 
cine. 

ECUMENIC or ECUMENICAL. 

General, universal. Worcester. See Ecu¬ 
menical Council. 

ECUMENICAL. See Ecumenic. 

ECUMENICAL COUNCIL. An as¬ 


sembly of prelates or divines from the whole 
body of a church to regulate matters of 
doctnne or discipline. Webster. See Gen¬ 
eral Council ; Ecumenical. 

EDICT (Lit. edictum) . A law ordained 
by the sovereign, by which he forbids or 
commands something : it extends either to 
the whole country or only to some particular 
provinces. 

Edicts are somewhat similar to public proclama¬ 
tions. Their difference consists in this,—that the 
former have authority and form of law In them¬ 
selves, whereas the latter are, at most, declarations 
of a law before enacted. 

Among the Romans this word sometimes signified 
a citation to appear before a Judge. The edicts of 
the emperors, also called constitutione* principium. 
were new laws which they made of their own motion, 
either to decide cases which they had foreseen, or 
to abolish or change some ancient laws. They were 
different from rescripts or decrees, which were an¬ 
swers given in deciding questions brought before 
them. These edicts contributed to the formation of 
the Georgian, Hermogenlan, Theodoelan, and Jus¬ 
tinian codes. See Dig. 1. 4.1.1 ; Inst. 1.2. 7; Code 1. 
1 ; Nov. 183. 

EDICTAL CITATION. In Scotch 
Lftw. A citation against a "foreigner" 
who is not in Scotland, but who has a land¬ 
ed estate there, or against a native of Scot¬ 
land who is not in Scotland. 

EDICTS OF JUSTINIAN. Thirteen 
constitutions or laws of this prince, found 
in most editions of the Corpus Juris Civilis 
after the Novels. Being confined to mat¬ 
ters of police in the provinces of the empire, 
they are of little use. 

EDICTUM (Lat,). An edict; a man¬ 
date or ordinance. 

EDICTUM PEBPETUUM (Lat.). 

The title of a compilation of all the edicts. 
The collection is in fifty books, and was 
made by Salvius Julian us, a jurist acting 
by command of the emperor Adrian. Parts 
of this collection are cited in the Digest. 

EDITION. A published form of a 
literary work. Stand. Diet. Also, a republi¬ 
cation, sometimes with revision and correc¬ 
tion. 10 A. <k E. Ency. 2nd ed., 411 ; 2 
Fed. Cas. No. 961. 

EDITOR. One who superintends the 
selection, preparation, or arrangement of 
articles for publication. One who publishes 
a magazine or newspaper. English. 

Of a Newspaper. Formerly, included 
not only the person who wrote or selected the 
articles for publication, but the person who 
published the paper and put it into circulation. 
V. S. 721. Later, the business of an editor 
separated from that of a publisher and printer, 
and has become an independent profession. 
Id . 

EDITUS. In old English Law. Put 
forth or promulgated when speaking of the 
passage of a statute ; and brought forth or 
born, when speaking of the birth of a child. 
Black, L. Diet. 

EDUCATE. Includes proper moral, as 
well as intellectual and physical instruction. 
0 Heisk. 395. See 89 Cal. 80 ; 10 Pick. 507 ; 
105 Mass. 420 ; 29 N. J. Eq. 30. 

EDUCATION. The result of educating 
in knowledge, skill, or discipline of char¬ 
acter, acquired ; also the act or process of 
training by a prescribed or customary course 
of study or discipline. Webster. See 7 H. 
L. Cas. 713. 

It may be directed particularly to either 
the mental, moral, or physical powers and 
faculties, but in its broadest and best sense 
it refers to them all; 145 Mass. 140. 

Legal Education. This subject has 
been Tor several years receiving earnest and 
extended attention in England and the 
United States. It has been elaborately 
treated at various times by committees of 
the American Bar Association, in which a 
report was made in 1879 by Carleton Hunt, 
chairman, and subsequent reports in 1681, 
1890, 1891, and 1892. See the annual re¬ 
ports of those years. In 1803 the associa¬ 
tion formed a section of legal education, 
which has held yearly conferences for the 
reading of papers and discussion on the sub¬ 


ject, which has been ably and elaborately 
treated. See the annual reports from 1893 
to 1896. Its work in 1894 was published by 
the United States in the reports of the Com¬ 
missioner of Education. 

The subject has also been much discussed 
by various State Bar Associations, as will 
appear by reference to their published re¬ 
ports. see Pennsylvania State Bar Asso¬ 
ciation, 1895 and 1896 ; Georgia, 1894, 1895 ; 
Virginia, 1895. 

An interesting address by Lord Russell of 
Killowen, Lord Chief Justice of England, 
was delivered before the Benchers of Lin¬ 
coln's Inn, October, 1895. See also a paper 
by Austen G. Fox on the work of the New 
York State Board of Examiners ; Am. Bar 
Assn. Report, 1890, and 10 Harv. L. Rev. 
199. The following is a partial list of books 
and papers on the subject: 

Legal Education, by Gerald B. Finch,Lon¬ 
don, 1885 ; 1 Jurid. Soc. Papers 383 ; Hoff¬ 
man's Course of Legal Studies; Warren’s 
Introd. to Law Studies ; Jones, Legal Edue. 
in France ; Parliamentary Reports on Inns 
of Court, 1855, and on Legal Educ., 1846 ; 
Sir R. Palmer’s Address before the Legal 
Educ. Association, 1871 ; Reports of Incor- 

g crated Law Society, 1893,1894, 1895, 1890 ; 

ar Examinations in Canada, 18 Legal 
News (Can.) 275; 3 Amer. Lawy. 55, 283, 
288 ; 33 Am. Law Reg. 689 ; N. Y. State Bar 
Association Report, 1894 ; 7 Harv. Law Rev. 
203 ; Sir F. Pollock’s Advice to Students, 95 
Law Times 552 ; Existing Questions, by 
Austin Abbott, 20 Chi. Leg. News 72 ; 
Methods of Study, by J, N. Field, 48 Alb. 
L. J. 264 ; 34 id. 84 ; 24 Am. L. Rev, 211, 
1027 ; Address by Lawrence Maxwell, Jr., 
30 Weekly L. Bull. 41 ; 48 Alb. L. J. 81-88 ; 
47 id. 490 ; 28 Can. L. J. 605 ; 9 Scot. L. Rev. 
122 ; 9 Harv. L. Rev, 169 ; Case System, 27 
Am. L. Reg. 410 ; 23 Am. L. Rev. 1 ; 25 id. 
234 ; 22 id. 750 ; In Germany, 8 Am. L. Rec. 
200; In Japan, 5 G. B. 17, 18; Inns of 
Court, 1 id. 08. See numerous other refer¬ 
ences in Jooes’B Index of Legal Periodicals. 

EDWARD THE CONFESSOR, 
LAWS OF. See Leoes Ed ward i Confes- 

80RIS. 

EFFECT. The operation of a law, of an 
agreement, or an act, is called its effect. 
4 Ind. 342. 

By the laws of the United States, a patent 
cannot be granted for an effect only, but it 
may be for a new mode or application of 
machinery to produce effects ; 1 Gall. 478. 
See 4 Mas. 1 ; 1 Pet. C. C. 394 ; 1 Robinson, 
Pat. $§ 147, 148. 

EFFECT OF WORDS IN WILLS 

While the predominant idea of the testator’* 
mind when discovered i9 to be heeded as 
against all doubtful and conflicting provisions 
which might defeat it, effect must be given to 
all the words of a will if by the rules of law 
it can be done. 205 U. S. 423. 

EFFECTS. Property, or worldly sub¬ 
stance. As thus used, it denotes property 
in a more extensive sense than goods. 2 
Bla. Com. 284. See 7 Fed. Rep. 361. In 
deed the word may be used to embrace 
every kind of property, real and personal, 
including things in action; as, a ship at 
sea ; 1 Hill, S. C. 155 ; a bond ; 3 Minn. 389; 
10 East 222. 

In a will, "effects" may carry the whole 
personal estate; 5 Madd. 72; 15 Vos. 507 j 
but not real estate ; unless the word " real " 
be added; 2 Pow. Dev. 167; 15 M. A W. 
450 ; 3 Cranch 200; Schouler, Wills ^ 509. 
When preceded or followed in a will by 
words of narrower import, if the bequest 
is not residuary, it will be confined to spec¬ 
ies of property of the same kind (ejusdem 
generis) with those previously described; 
13 Ves, 89; Rop. Leg. 210. See 2 Sharew. 
Bla. Com. 334, n. Generally speaking the 
word " effects " in a will, is equivalent to 
" property " or "worldly substance* 1 ’; but 
the interpretation may be restricted to ar¬ 
ticles ejusdem generis with those previously 
enumerated or specified; 1 Ves. Jr. 143; 
15 Ves 500 

When " the effects" passes realty, and 
when personalty, in a will, see 1 Jarm. 
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Wills 585. 500; Beach. Wills 457. 470; 14 
How. 400, 4!70; 1 Cowp. 807; L. R. 8 Ch. 
Div. 561 ; Will, 

EFFICIENT CAUSE. It is only 
when something occurs, subsequent to the 
defendant's sots, which makes it result in 
what would not otherwise have happened, 
that the Utter or intervening ‘‘cause’’ is said 
to be the 4 ’efficient" one. and for the result of 
which the original actor is not responsible in 
Uw. 80 S. W. 449. 

EFFIGY. The figure or representation 
of a person. 

To make the effigy of a person with an 
intent to make him the object of ridicule, 
is libel (o. t\). Hawk. PI. Cr. b. L c. 73, 
s. 2; 14 East 227 ; 2 Chitty, Cr. Law 066. 

In France an execution by effigy or In effigy Is 
adopted in the case of a criminal who has fled from 
justice. By the public exposure or exhibition of a 
picture or representation of him on a scaffold, on 
which his name and the decree condemning him are 
written, he is deemed to undergo the punishment 
to which he has been sentenced. Since the adop¬ 
tion of the Code Civil. the practice has been to affix 
the names, qualities, or addition, and the residence, 
of the condemned person, together with an extract 
from the sentence of condemnation, to a post set 
upright in the ground, instead of exhibiting a por¬ 
trait of him on the scaffold. R4pert. de VMarques ; 
Biret, Vocab. 

EFFRACTION. A breach made by 
the use of force. 

EFFRACTOB. One who breaks 
through ; one who commits a burglary. 

EGO. I, myself. This term is used in 
forming genealogical tables, to represent 
the person who is the object of inquiry. 

EIGHT HOUR LAWS. Statutes 
making eight hours a day's labor for work¬ 
men. laborers, and meclianics. 

Laws limiting the hours of toil of em¬ 
ployees, (such as laborers, workmen, mechan¬ 
ics, etc.). to eight hours in any one calendar 
day, witnout reduction of com|>ciisaiiun for 
the day's services. 60 Kan. 100. 

Eight hours shall constitute a day’s work 
for all laborers, workmen, and mechanics 
who may be employed by or on behalf of the 
United States. K. S. § 3738. This act is not 
a contract between the government anrl 
its laborers that eight hours shall constitute 
a day's work. It neither prevents the 
government from making agreements with 
them, by which their labor may be more 
or less than eight hours a day, nor does it 
prescribe the amount of compensation for 
that or any other number of hours’ labor; 
94 U. S. 400. 

On May 24, 1888, a law was passed direct¬ 
ing that eight hours should constitute a 
day’s work tor letter-carriers in the United 
States, and for time worked in excess of 
that number of hours they should be paid 
extra (25 Slat. L. 157). Under this statute 
the supreme court held that a letter-carrier 
was entitled to eight hours’ work each day, 
and that over time on one day could not 
be set off against a deficiency on another : 
148 U. S. 134. See Factory Act. 

In United States Statute. The Act 

of August 1, 1892, c. 352, 27 Stat. 340 limits 
the service and employment of all lahon.rs 
and mechanics employed by the Uniled 
States, by the District of Columbia, or by 
any contractor or subcontractor ujkmi any 
of the public works of the United States 
or the District, to eight hours in any one 
calendar day, and makes it unlawful “to 
require or permit any such laborer or 
mechanic to work more than eight hours in 
any calendar day except in case of extraor¬ 
dinary emergency,” and imposes penalties 
for the violation thereof. 206 V S. 254, 255. 
The provisions of this act were held constitu¬ 
tional and within the powers of Congress. 
In this respect Congress has the .same power 
as a State has over the construction of its 
public works Id., citing I'Jl U. S. 207. 

EIGHTEENTH AMENDMENT. 

S^e COVSTITCTIOM OF THE UNITED STATES j 
National Prohibition Act. 

EIGNE. A corruption of the French 
word aint. Eldest or first-born. 

It infrequently used in our old law-books ; 


bastard eigne signifies an elder bastard 
when spoken of two children, one of whom 
was bom before the marriage of his parents 
and the other after : the latter is called 
mu/iVrptmne. Littleton, sect. 399, 

F»1K. In Scotch Law. An addition ; 
as eik to a reversion, eik to a confirmation. 
Bell, Diot. 

ETNETTUS. In English Law. The 
oldest; the firs tr born. Spelman, Gloss. 

EXBJS, or EYRE. In En glish Law. 
A journey. See Eyre. 

EISNE. The senior; the oldest son. 
Spelled, also, eigne, einsne , aisne, eign . 
Termes de la Ley ; 1 Kelham. 

EISNETIA, EINETIA (Lat.). The 
share of the oldest son. The portion ac¬ 
quired by primogeniture. Termes de la Ley; 
Co. Litt. 166 6 ; Cowel. 

EITHER. May be used in the sense of 
each. 59 Ill, 87. 

EJECTION. Turning out of posses¬ 
sion. 3 Bla. Com. 199. 

The term is in general use with reference 
to the removal of an obnoxious person from 
the conveyance of a common carrier. 

It must be conceded that the carrier, as 
an incident to its public employment, not 
only has the power, but is bound to take all 
reasonable and proper means to insure the 
safety and provide for the comfort and con- 
venienceof its passengers, and it follows that 
it has the right, in the exercise of this au¬ 
thority and duty, to repress gold prohibit all 
Jisorderly conduct in its vehicles, and to ex¬ 
pel or exclude therefrom any person whose 
conduct or condition is such as to render 
acts of impropriety, rudeness, indecency, 
or disturbance either inevitable or reason¬ 
ably probable ; Ray, Pas. Carriers 165. 

A person who steps upop a car after he 
has once been put off is a trespasser, re¬ 
gardless of his right to be on the car in the 
first instance ; 40 Ill. App. 421. In ejecting 
a passenger from a car no more force than 
is necessary should be used; 85 Neb. 74. 

An action on the case in tort is proper 
against a carrier for wrongfully ejecting 
from its train a passenger who has paid his 
fare, though no force is used ; 36 W. Va. 318. 

As to ejection of passengers for refusal to 
pay fare, see 12 Lawy. Rep. Ann. 823 ; Pas¬ 
sengers; Common Carriers of Passen¬ 
gers ; Ticket. 

EJECTIONS CUSTODIjE (Lat.). A 
writ of which lay for a guardian to recover 
the land or person of his ward, or both, 
where he had been deprived of the posses¬ 
sion of them. Fitzli. N. B. 130, L. ; Co. 
Litt. 199. 

EJECTIONE FIRM AS (Lat. ejectment 
from a farm). This writ lay where lands 
or tenements were let for a term of years, 
and afterwards the lessor, reversioner, re¬ 
mainderman, or a stranger ejected or 
ousted the lessee of his term. The plaintiff, 
if he prevailed, recovered the term with 
damages. Hence Blackstone calls this a 
mixed action, somewhat between real and 
personal; for therein are two things re¬ 
covered, as well restitution of the 44 term of 
years,” as damages for the ouster or wrong. 
This writ is the original foundation of the 
action of ejectment. 3 Sharew. Bla. Com. 
199 ; Fitzh. N. B. 220, F, G ; Gibson, Eject. 
3; Steam, Real Act. 58, 400. 

EJECTMENT (Lat. e, out of, jacere , to 
throw, cast 4 , ejicere , to cast out, to eject). 

In Practice. A form of action by which 
possessory titles to corporeal hereditaments 
may be tried and possession obtained. 

A form of action which lies to regain the 
possession of real property, with damages 
for the unlawful detention. 


1®. At* the clIsad vantages of real actions as a meant* 
of recovering Land for the Benefit of the real owner 
from the possession of one who hoM them without 
title became a serious obstacle to their uao this 
form of action was taken advantage of by Cli. J. 
Roll© to accomplish the same result. 

In the original action, the plaintiff had been 
obliged to prove a lease from the person shown to 
have title, an entry under the lease, and an ouster by 
some third person. The modified action aa sanc¬ 
tioned by Rolle was brought by a fictitious person, 
as lessee against another fictitious person (the casual 
ejector) alleged to have committed the ouster. 
Service was made upon the tenant In possession, 
with a notice annexed from the casual ejector toap- 

E and defend. If tho tenant failed to do this, 
moot was given by default and the claimant put 
^session. If ho uid appear, he was alloweu to 
defend only by entering Into the consent rule, by 
which he confessed the fictitious lease, entry, and 
ouster to have been made, leaving only the title In 
question. The tenant by a subsequent statute was 
obliged, under heavy penalties, to give notice to his 
lessor of the pendency of the action. 

The action has been superseded In England under 
tho Common Law Procedure Act (1852, 170-320) by 

a writ, In a prescribed form, addressed, on the 
claimant's part, to the person or persons In posses¬ 
sion, by name, and generally “ to all persons entitled 
to defend the possession" of the premises therein 
described ; commanding 6uch of tnera as deny the 
claimant's title to appear in court aod defend the 
possession of the property. Not only the person to 
whom the writ Is directed, but any other person (on 
filing an affidavit that he or his tenant is In posses¬ 
sion, and obtaining the leave of the court or o 
judge), is allowed to appear and defend. 

Ejectment has been materially modified In many 
of the states of the United States, though still re¬ 
taining the name: but Is retained in its original 
form in others, and in the United States courts for 
those states in which it existed when the circuit 
courts were organized. In some of the United 
States it has never been in use. See 8 Bla. Com. 108. 


The action lies for the recovery of cor- 

e jreal hereditaments only ; 7 Watts 318; 5 
enio 389 ; including a room in a house ; 1 
Harris. N. J. 202; upon which there may 
have been an entry and of which the sheriff 
can deliver possession to the plaintiff; 9 
Johns. 298; 15 Conn. 137; and not for in¬ 
corporeal hereditaments; 2 Yeates 331 ; 3 
Green, N. J. 191 ; 17 Or. 510; or, rights of 
dower ; 17 Johns. 167 ; 10 3. & R. 326; or a 
right of way ; 1 N. Chipm. 204; 40 Mich. 
232 ; or a rent reserved ; 5 Denio 477. See 20 
Miss. 373. One ib liable in ejectment for 
the projection of his roof over another’s 
land ; GO Vt. 728. 

The recording of a tax-deed of wild and 
unoccupied lands is such an assertion of 
title by the grantee as to authorize eject¬ 
ment by the original owner ; 80 Wig. 387. 

It may be brought upon a ri^ht to an 
estate in fee-simple, fee-tail, for life, or for 
years, if only there be a right of entry and 
possession in the plaintiff ; 5 Ohio 28 ; 10 
Mo. 229 ; 10 Gill & J. 443 ; 1 Wash. C. C. 207 ; 
1 Blackf. 133; 1 D. & B. 586; 3 Dana 289; 
3 Ga. 105 ; 4 Gratt. 129 ; 15 Ala. 412 ; 17 Ill. 
288 ; 2 Dutch. 376 ; 4 Cal. 278 ; 32 Pa. 376; 
4 Col. 38 ; 112 N. Y. 364 ; but the title must 
be a legal one; 2 Wash. C. C. 33; 3 Barb. 
554 ; 3 H. & J. 155 ; 4 Vt. 105 ; 4 Conn. 95; 
3 Litt. 32 ; 13 Miss. 499 ; 4 Gratt. 120 ; 98 U. 
S. 425 ; 56 Ala. 414; 98 id. 543 ; 72 Tex. 330 ; 
73 Cal. 415; 101 N. C. 550; 128 U. S. 374 
(but in Pennsylvania a valid equitable title 
will sustain eiectment, on the ground, as 
has been said, that there is no court of 
chancery in that state ; 8 S. & 2. 484 ; 87 
Pa. 286); which existed at the commence¬ 
ment of the suit; 5 H. & J. 155 ; 4 Vt. 105; 
5 W. & S. 427 ; 23 Miss. 100 ; 13 Ill. 251 ; 25 
Miss. 177 ; 20 Barb. 559 ; 72 Tex. 330 ; 83 Ala. 
220; 11 Mo. 481; (but he cannot recover if the 
title is terminated pending the action; 86 
Ala. 318); at the date of the demise ; 3 A. 
K. Marsh. 131; 2 D. & B. 97; 3 McLean 
302 ; 11 Ill. 547; 12 Ga. 166; 21 How. 481 ; 
and at the time of trial; 12 B. Monr. 32 ; 
20 Vt. 83 ; 9 Gill 269; 24 Fla. 378 ; and it must 
be against the person having actual posses¬ 
sion ; 1 D. & B. 5 ; 3 Hawks 479 ; 4 Dana 
67 ; 17 Vt. 674 ; 9 Humphr. 137; 4 McLean 
255 ; 8 Barb. 244; 80 Pa. 33. A railroad 
company which has condemned lands for 
railroad purposes has a sufficient title to 
sustain an action ; 152 Pa. 488. 


Id Its origin, during the reign of Edw. III., this 
action was an action of trespass which lay for a teu- 
ant for years, to recover damages against a person 
who had ousted him of his possession without right. 
To the judgment for damages the courts soon added 
a judgment for possession, upon which the plaintiff 
became entitled to a writ of possession. The action 
of de eject Cone fir ni<B (q. u.), was framed to meet 
the case of the termor, and Just at the close of the 
middle ages it was held that under It he could re¬ 
cover his term. As to Us history see 2 Poll. & Malt). 


Plaintiff in ejectment may recover as 
against a mere trespasser, on proof of his 
former possession only, without regard to 
his title; 83 Ala. 220 ; 38 Fed. Rep. 789; 77 
Ga. 262 ; 87 Ky. 559 ; 71 Tex. 132. 

The reed plaintiff must recover on the 
strength of his own title, and cannot rely 
on the weakness of the defendant’s ; 1 East 
246 ; 2 S. & R. 65 ; 6 Vt. 631 ; 4 Halst. 149 ; 
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as a punishment for crime, usually an in¬ 
famous one. , 

Elections must be held at the time and 
place required by law. Legislative or con¬ 
stitutional provisions on this question are 
mandatory ; 41 Pa. 403; 30 Conn. 591 ; 44 
N. H. 643; see 110 N. C. 233; and vote* 
oast by soldiers in the field, outside of the 
$tat>\ under a statute permitting it, are not 
valid, when the constitution requires a 
citizen to vote at his place of residence. In 
the absence of any constitutional provision 
a statute providing that soldiers in service 
mav vote is valid j 15 Iowa 804. 

if polls are moved to a place not author¬ 
ized, the election becomes void ; 60 Pa. 
333; if the polls are not kept open as re¬ 
quired by taw, the election will be set 
aside, if enough votes were thereby ex¬ 
cluded to change or render doubtful the 
result; 81 Cal. 02 ; 60 Pa. 333 : but see 4 
Wash. St. 661; but it is doubtful whether 
a few minutes' delay in opening the polls 
will avoid an election ; McCrary, Elect. 85 ; 
5 Eng. El. Cas. 387; 4 id. 378. Closing 
polls too soon; 74 III. 76; or during the 
dinner hour will not vitiate the election; 
19 Ohio St. 35. But the casting of enough 
votes after the proper hour for closing to 
change the result will; 4 Pa. L. J. 341. See 
3 Cong. El. Cas. 564. 

Generally speaking, notice is essential to 
the validity of an election ; McCrary, Elect. 
87 ; and all qualified voters who absent 
themselves from an election duly called 
are presumed to assent to the expressed 
will of the majority of those voting, even 
though only a minority of those entitled to 
vote really do vote ; 68 Md. 146 ; but formal¬ 
ities or even the absence of notice may be 
dispensed with, where there has been an 
actual election by the people; 10 la. 212. 
See 6 Wash. 427 ; 99 Cal. 554 ; but it would 
seem that, if by a default of notice, enough 
voters were deprived of a chance to vote, 
to change the result, the election would 
be void ; McCrary, Elect. 88. The fact that 
an order providing for an election of the 
board of education was passed by less than 
a quorum of the board, does not affect the 
validity of the election, where it is held at 
the time provided by statute and there is 
no statute provision requiring the order to 
be made; 147 Ill. 514. In California, in a 
much considered case, it was held that 
voters must take notice of general elec¬ 
tions prescribed by law, and in such cases 
provisions of the laws as to notice are 
merely directory; but that in elections to 
fill vacancies, the requirements as to notice 
must be fully complied with ; 11 Cal. 49. In 
this case it was further held that, without 
statutory regulations, no election can be 
held. See also 12 Cal. 409; 182 Mass. 289 ; 
69 Ind. 218; 20 Kan. 584 ; 41 N. J. L. 296; 
91 N. Y. 616. An election to fill a vacancy 
cannot be held where such vacancy did 
not occur long enough before the election 
to enable due notioe to be given ; 17 Ind. 
554; 12 Cal. 409. A failure to give more 
than three days' notioe may not be fatal to 
the election, if there was full knowledge 
thereof and a fall vote ; 17 R. I. 591. 

Slight irregularities in the manner of con¬ 
ducting elections, if*not fraudulent, will 
not avoid an election; Paine, Elect. 502. 
For instance, the presence of one of the 
candidates in the room where the election 
was held, and the fact that he intermed¬ 
dled with the ballots, was held not to vi¬ 
tiate the poll, there not appearing to have 
been any actual fraud; Bright. Elect. Cas. 
268. Irregularities which ao not tend to 
affect results, will not defeat the will of 
the majority ; 20 Pa. 493. Where a special 
election was not called by legal authority, 
the fact that the people voted for the sev¬ 
eral candidates, will not render the elec¬ 
tion valid ; 91 Mich. 283. 

A majority of voters is necessary to pw 
a constitutional amendment, by a popular 
vote, but it will be presumed tnat the 
number of those who voted is the number 
of the qualified voters; 22 Alb. L. J. 
147 ; see as to the latter pointy 48 Ill. 268 ; 
18 Wall. 644 ; 68 Md. 146. But there may 
be a constitutional or statutory method 
prescribed for ascertaining a majority, in 


which case the presumption stated doss 
not apply. Thus, in Delaware, a majority 
to determine whether a constitutional con¬ 
vention shall be called is to be ascertained 
by the highest vote cast at any one or the 
last three preceding elections ; Const. 1831. 

As to whether, when the person receiv¬ 
ing the highest number of votes is ineli¬ 
gible, the person receiving the next highest 
number of votes is thereby elected : In 
England it is held that the second highest 
is elected only when it is affirmatively 
shown that the voters for the candidate 
highest in votes had such actual knowl¬ 
edge of his ineligibility that they must be 
taken to have thrown away their votes 
wilfully ; L. R. 3 Q. B. 629; so in 50 N. Y. 
451. But in other cases this distinction has 
not been regarded, and it has been held that 
the election is void ; 13 Cal. 145; 66 Pa. 
270 ; 47 Miss. 266 ; 38 Me. 597 ; 53 Mo. 97 ; 
23 Mich. 341. The better opinion is stated 
by Cooley (Const. Lim.) and Dillon (Mun. 
Corp.) to be in accordance with this view. 
This rule was followed in Rhode Island in 
the presidential election of 1070; 10 Am. 
L. Reg. 15, with a note hy Judge Mitchell. 
It was therein also held that the ineligibility 
at the time of election cannot be removed 
by a subsequent resignation of the office 
which constituted the ineligibility. 

The legislative precedents as to the effect 
of ineligibility are not uniform. See 56 Pa. 
270; 47 Miss. 266 ; 50 N. Y. 451. 

An act providing for the registration of 
voters, either local or general in its opera¬ 
tion, i9 within the legislative power and 
constitutional; 93 Ky. 156. 

The election laws of the United States of 
1870 and 1871, for supervising the election 
of representatives, now repealed, were con¬ 
stitutional; 100 U. S. 371. 

A wager upon the result of an election, 
being contrary to public policy, is void ; 4 
Johns. 420; 87 Cal. 070 ; 4 Kan. 94. All 
contracts tending to corrupt elections are 
also void ; 18 Am. L. Reg. N. 8. 607 ; 22 
Vt. 548. In Pennsylvania and other states 
one betting on the result of an election is 
disfranchised as a voter thereat. 

Election Officers. Canvassing officers 
and return judges are ministerial officers 
only ; they exercise no judicial or discre¬ 
tionary function ; Cooley, Const. Lim. 788 ; 
44 Mo. 223 ; 22 Barb. 72 ; 126 Mass. 282. It 
is said they may judge whether the returns 
are in due form ; 25 Ill. 328. The acts of 
such officer, within the scope of his author¬ 
ity, are presumed to be correct; 1 Rartl, 
188. In somestatee, canvassing officers have 
the power to revise the returns, hear testi¬ 
mony, and reject illegal votes ; it is so in 
Texas, Alabama, Louisiana, and Florida; 
McCrary, Elect. 67. Where election officers 
have adopted and enforced an erroneous 
view as to the qualifications of voters, 
whereby legal voters are not permitted to 
vote, an election may be set aside,especially 
if it appear that such votes would have 
changed or rendered doubtful the result of 
the election ; Bright. Elect. Cas. 455 ; Mc¬ 
Crary, Elect. 68. A canvassing board which 
has counted a vote and declared the result, 
is functus officio. It cannot make a re¬ 
count ; 45 Mo. S50; 33 N. Y. 603 ; 21 Ohio 
St. 216. 

It is a general rule that the errors of a 
returning officer shall not prejudice the 
rights of innocent voters; Cl. & H. 829 ; 
(see 135 Ill. 591 ; 147 id. 514); as where it 
was the duty of the officer to return the 
votes sealed and he returned them unsealed, 
it was held that in the absence of any sus¬ 
picion of fraud the return was good. Also 
where a state prescribed a certain form of 
certificate to be executed by the election 
officer, it is sufficient if the certificate is sub¬ 
stantially in that form, and if an election 
officer insert by accident the wrong name 
in his return of the persons voted for, the 
mistake may be corrected ; Cl. & H. Elect. 
Cas. 229, 869. 

But it has also been held that where a 
statute requires the election officer to place 
on each* ballot the number corresponding 
with the number of the voter, the failure 
so to number will deprive the voter of his 
rights; 62 Mo. 422; 53 Mo. 850. All regu¬ 


lations intended to secure the purity of elec¬ 
tions are of vital importanoe and must be 
enforced to the letter; 1 Kan. 273, 279 ; 9 
Kan. 569. Regulations which affect the 
time and place of the election and the legal 
qualifications of the voters are usually mat¬ 
ters of substance, while those relating to the 
recording and return of the votes received 
aud the mode and manner of conducting 
the details of the election are directory. 

A statute requiring an official act, for 
public purposes, to be done by a given day, 
is directory only ; 6 Wend. 486. A repre¬ 
sentative in the legislature cannot be de¬ 
prived of his seat by the failure of mere 
election officers to make the return required 
by law to the secretary of state ; see opinion 
of the judges in Maine ; Me. Laws, 1880, p. 
225, where many election questions are 
considered fully. Mere irregularity on the 
rt of election officers, or their omission 
observe some merely directory provision 
of the law, will not vitiate the poll \ 65 Ky. 
597 ; nor is an election invalid because the 
election officers de facto were disqualified ; 
87 Minn. 439 ; 69 Tex. 53 ; so also irregu¬ 
larities which do not tend to effect results 
are not allowed to defeat the will of the 
majority, which must be respected, even 
when irregularly expressed ; 19 Barb. 540 ; 
20 Pa. 493 ; 11 Kan. 269 ; 29 Ill. 454 ; 20 Mo. 
107 ; 11 Mich. 302; 26 Tex. 5 ; 81 Cal. 173 ; 
34 Cal. 635; Bright. Elect. Cas. 448, 449, 450. 

By the laws of some states separate boxes 
are kept at the voting polls for the recep¬ 
tion of ballots for different officers, and the 
question has arisen whether a ballot dropped 
into the wrong box can be counted. Tnere 
is some conflict of authority on this point, 
but it has been held by the supreme court 
of Michigan that a voter cannot be deprived 
of his vote by the mistake or fraud of an 
officer in depositing it in the wrong box, if 
the intention of a voter can be ascertained 
with reasonable certainty ; and for the same 
reason a ballot should not be rejected be¬ 
cause put in the wrong box by the honest 
mistake of the voter himself; 11 Mich. 362 ; 
Cl. & H. Elect. Cas. 679 ; 1 Bart. 5 ; McCrary 
on Elections, sec. 195. 

An election officer who wilfully and cor¬ 
ruptly refuses to any qualified citizen the 
right to vote or to register is liable in dam¬ 
ages to the person injured ; Ashby v. White, 
Sm. L. Cas. ; 2 Ld. Raym. 953; 98 Ill. GO. 
In England and in most of the American 
states proof of a malicious or a corrupt pur¬ 
pose on the part of the officer is necessary ; 
11 S. & R. 85; 44 N. H. 383; 5Blackf. 138; 
1 Bush 135 ; but in Massachusetts it is not 
necessary to show malice, and this rule has 
been followed in Ohio and Wisconsin. But 
even in Massachusetts the officer is not 
liable if he acted under a mistake into which 
he was led by the conduct of the plaintiff ; 
5 Mete. 162; 2 Mass. 236 ; 11 Mass. 350; 11 
Ohio 372; 20 Wis. 544. See 11 Johns. 114; 
18 N. H. 91 ; 17 Ind. 536 

Exemplary damages may be recovered if 
the refusal was wilful, corrupt, and fraud¬ 
ulent ; 33 Md. 135. 

The jurisdiction to hear and determine 
election cases, though by common law in 
courts having ordinary common-law juris¬ 
diction, is generally regulated by special 
statutes in most of the states. 

Where a court can reach a conclusion as 
to the actual legal vote cast at a precinct, 
on a contest of an election, it can give effect 
to it notwithstanding the election officers 
may have been guilty of misconduct; 15 
So. Rep. (La.) 89. 

Ballots. Voting by ballots is by a ticket 
or ball and secrecy is an essential part of this 
manner of voting ; 9 S. C. 94 ; 27 N. Y. 45 ; 
4 Vt. 535 ; 26 Minn. 107 ; L. R. 10 C. P. 753 ; 
therefore a statute which provides for num¬ 
bering ballots is repugnant to a constitu¬ 
tional provision that elections shall be by 
ballot; 38 Ind. 09 ; contra t 86 Tex. 133 ; 69 
Hun 596. Ballots are frequently deposited 
which do not clearly indicate the voter's in¬ 
tention ; for instance, by misspelling the 
name of a candidate, etc. The rule in such 
cases is thus statod in Cooley, Const. Lim. 
611;—“We think evidence of such facts as 
may be called the circumstances surround¬ 
ing the election,—such as, who were the 
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candidates brought forward by the nomi* 
eating conventions ; whether other persons 
of the same name resided in the district 
from which the officer was to be chosen ; 
and if so, whether they were eligible or had 
been named for the office; if the ballot was 
printed imperfectly, how it came to be so 
printed, ana the like,—is admissible for the 
purpose of showing that an imperfect ballot 
was intended for a particular candidate, un¬ 
less the name is so different that to thus ap¬ 
ply it would be to contradict the ballot it¬ 
self, or unless the ballot is so defective that 
it fails to show any intention whatever, in 
which case it is inadmissible.” See on this 

? 3 int, 4 Wis. 430 ; 8 Cow. 102; 27 N. Y. 64. 

he case in 1 Dougl. Mich. 65, which is con- 
tra t was overruled in 16 Mich. 283, and the 
rule above laid down by Judge Cooley ap 
proved and followed. Thus votes for “ JE. 
M. Braxton,” “ Elliot Braxton. ” and “ Brax¬ 
ton” have been counted for Elliot M. Brax¬ 
ton in the 42d Congress. See McCrary, 
Elect. 296. Ballots cast for “ D. M. Carpen¬ 
ter,” “ M. D. Carpenter,” “ M. I. Carpen¬ 
ter,” and “Carpenter” were counted for 
Mathew H. Carpenter ; 4 Wis. 430. Ballots 
for “ Judge Ferguson ” were counted for 
Fenner Ferguson ; 1 Bartl. 267. Ballots cast 
for “ E. Clark ” and “ Clark ” were counted 
forE. E. Clark ; those cast for “ W. E, Rob- 
so,” “ Robertson,” “ Robers,” and “ Rob¬ 
in—” were counted for W. E. Robinson. 
Where the only candidates for an office were 
Caleb Gumm and Joel D. Hubbard, votes 
for “J. D. Huba,” “ J. JD. Hubba,” “J. D. 
Hub,” and also one for “ Huber,” and one 
for “ D. Huber,” are properly counted for 
Hubbard ; 97 Mo. 311. See opinion of judges 
of supreme court of Maine, printed in Maine 
Laws, 1880, App. p. 225. 

A ballot containing the names of two can¬ 
didates for the same office is had as to both, 
but is not thereby vitiated as to other names 
of candidates on the same ballot; 4 Wis. 420; 
s. c. Bright. Elect. Cas. 2.58; 29 Neb. 341; 
where a ballot contains the names of three 
persons for the same office, and there is only 
one vacancy to be filled, it should be re¬ 
jected ; 67 Hun 169. 

Where there are statutory provisions as 
to the mark ing of ballots, the paper on which 
they are printed, etc., a ballot not comply¬ 
ing with the law should not be received; 
the direction is mandatory ; 3 S. A R. 29; 
130 Ind. 561 ; but see 15 Ill. 492, where the 
law required white paper without any 
marks, and blue-tintea paper, ruled, was 
used, and the ballot declared legal; and 
where the law required the marking of the 
ballots with ink, if otherwise regular and 
marked with a pencil, they were counted ; 
34 Neb. 116. In 46 Cal. 398, the court held, 
in th7s connection, that as to those things 
over which the voter has control, provisions 
as to the appearance of ballots are manda¬ 
tory ; and as to those things that are not 
under his control, such provisions are direc¬ 
tory. Ballots on which a printed name is 
erased and another name written in its place 
are valid ; 22 N. Y. 309; 17 Oreg. 189; but 
see 44 La. Ann. 796. 

Where a law provides that the voter may 
insert in the blank space provided there¬ 
for any name not already on the ballot, it 
was held that such insertion might be made 
by the use of a “ sticker ” as weu as by writ- 
ing the name of the candidate ; 146 Pa. 529. 

The fact that some of the ballots cast at 
an election were marked, and thereby ren¬ 
dered void by the election law, does not 
invalidate the ballots that were regular ; 69 
Hun 596. 

Australian Ballot. This system, the 
leading features of which have now been 
adopted in many of the states, is the first 
important gift to civilization from the con¬ 
tinent of Australasia. It originated in 
South Australia soon after the beginning 
of the present century as the result of the 
efforts of Mr. Francis S. Dutton, and thence 
passed from state to state in Australasia, 
then to the mother country in Europe, 
afterward to Canada, and eastward to con¬ 
tinental countries, and finally westward 
again to the United States within the last 
few years. It has been said that a some¬ 
what similar system had been in vogue in 


England in Maryport for many yean be¬ 
fore the modern system was introduced in 
Australasia. But the Australasian system 
seems to have been purely indigenous, and 
was developed without any copying or even 
knowledge of the system at Maryport. 

The cardinal features of the system, as 
everywhere adopted, are an arrangement 
for polling by which compulsory secrecy of 
voting is secured and an official ballot 
printed and distributed by government au¬ 
thority containing the names of all candi¬ 
dates. The details of the system include 
methods by which candidates may be nom¬ 
inated, prescribing the number of persons 
necessary to nominate a candidate, forms 
in which the various party nominations 
and information for the voters shall be 
printed on the ballots, arrangements for 
small closets or rooms into which the voter 
can retire and mark his ballot in secret, reg¬ 
ulations for allowing him to take into the 
closet with him when he so desires a person 
to assist him in marking his ballot, and reg¬ 
ulations for the numbering and counting 
of the ballots. See Wigmore, Australian 
Ballot System. 

The system now generally in vogue in 
the United States is in most cases not the 
Australian ballot pure and simple. One 
feature of that system is the enumeration 
of candidates for a particular office alpha¬ 
betically and without designation of party 
name or emblem. This was adopted in 
Massachusetts. But in most states tne plan, 
better adapted for the American states, is 
to use an official ballot, but, when many 
officers are voted for on a single ballot, to 
have the column of each party indicated hy 
name or sign or both, ana permit the voter 
to vote a “ straight ” ticket by a single mark 
for all officers voted for. Inis, in various 
forms, may be termed the American modi¬ 
fication of the Australian ballot. 

The novel features of this system of vot¬ 
ing have given rise to much litigation, and 
a considerable body of law has already 
accumulated, which involves not so much 
new principles as the application of old 
ones to new conditions. It is, nevertheless, 
desirable to consider these decisions sepa¬ 
rately from those under the old system, as 
thereby a clearer impression is received, 
both of the system and the method of its 
enforcement, which is necessarily commit¬ 
ted very largely to the courts, and, like 
cases of railroad receiverships, devolves 
upon the courts the exercise of functions 
often to some extent administrative as well 
as judicial. 

It may be said without reserve that the 
courts have, as a rule, been true to the 
fundamental doctrines of the law of elec¬ 
tions : to give effect to the intention of the 
voter, where it can be done without defeat¬ 
ing the purpose of the legislation,—to en¬ 
force party rules with respect to nomina¬ 
tions and test the integrity and fairness of 
those made by petition,—to disregard mere 
technical irregularities and hold valid elec¬ 
tions carried on in good faith rather than 
to permit them to be defeated by the care¬ 
lessness, ignorance, or fraud of officials.— 
to enforce rigidly the safeguards against 
bribery and intimidation, ana the provisions 
to Becure the secrecy of the ballot which lie 
at the foundation of the system. 

For an extended discussion of the Austra¬ 
lian ballot laws of England and some Of the 
American states, see Bowers v. Smith, 111 
Mo. 45, in which it is held that the system 
should be construed in subordination to the 
constitution and laws of the state wherein 
it is adopted. 

Such laws have been held constitutional; 
id.; 146 Pa. 529 ; 90 Mich. 538 ; 54 N. J. L. 
446 ; 108 Mo. 153 ; 159 Mass. 487 ; 104 id. 
480 ; 41 N. E. Rep. (Mass.) 081; 42 Pac. Rep. 
(Wyo.) 1049 ; 21 S. E. Rep. (Va.) 403. The 
objections taken will be found to include 
general ones and also features of particular 
statutes. The statute forbidding the count¬ 
ing of a ballot not officially stamped and 
marked with the initialsof a judge of elec¬ 
tion is in conflict with the constitutional 
provision that all persons duly qualified are 
entitled to vote and that all elections shall 
be by ballot; 12 Wash. St. 377. In Illinois 


the new ballot law is held to have repealed 
all other laws respecting voting on munic¬ 
ipal affairs and ballots ; 147 Ill. 204; but it 
is held to apply only to the election of offi¬ 
cers and not to special elections to deter¬ 
mine other matters, in Wisconsin ; 82 N. W. 
Rep. (Wis.) 933; and Pennsylvania; 3 Pa. 
Dist. Rep. 395. 

Questions as to the regularity of nomina¬ 
tion papers under the Australian ballot sys¬ 
tem are usually settled by the courts either 
under express statutory provisions or under 
their general jurisdiction when applicable. 
A number of such questions decided in ref¬ 
erence to the then pending election are re¬ 
ported in 5 Dist. Rep. Pa. 660-665, 677-681. 

Where conflicting nominations have each 
certain claims to superiority, if technical 
rules only are applied, the court will give 
weight to the fact that one candidate c arried 
the district by a decisive majority. The de- 
Bire of the court in such cases is to reach what 
is substantial; id. 660, If, under the rules of 
the party, the county committee has power 
to fill vacancies ana did not act, but only 
certain members of.it residing within the 
representative district, such action is a clear 
violation of the party rules and the nomina¬ 
tion by such irregular body is void ; id. 060. 
Where congressional conferees from one 
county of a congressional district were ap¬ 
pointed in violation of the party rules, the 
conference in which they took part was not 
a regular body, and the nomination made 
by it was void; id. 661. Nominations 
attended by fraud and the exercise of ar¬ 
bitrary power will not be upheld by the 
courts. A minority of delegatee cannot 
nominate, and a faction may not arbitrarily 
select their meeting-place in defiance of a 
clear majority of the Ward Executive Com¬ 
mittee ; td. 661. Where persons who are not 
delegates are permitted upon the floor of a 
convention and the evidence justifies the 
conclusion that their presence was not 
harmless, the nomination is invalid ; id. C62. 
A nomination paper which attempts to 
name presidential electors, representatives 
at large in congress, and other state officers, 
as well as candidates for separate congres¬ 
sional, senatorial, and representative dis¬ 
tricts, by a single paper is bad ; id. 665. A 
court will not, however, in the exercise of 
its equitable powers, enjoin the printing of 
a certain column on the official ballot on a 
mere allegation that the nomination papers 
are defective, false, and fraudulent. Proof 
of such allegation must be made before the 
court will find it so as a fact \ id. 067. Where 
an adequate remedy exists and a sufficient 
opportunity has been given to present to the 
court objections to a nomination paper, the 
court will not intervene by injunction in 
relief of a complainant who has failed to 
avail himself of Buch a remedy ; id. 681. 

Whenever an official ballot is provided for 
by statute the secretary of state will not de¬ 
cide which of two rival conventions of the 
same organization is the regular one, but all 
such nominations should be certified and 
left to the votere for their decision ; 43 Neb. 
651 ; 18 Colo. 26 ; 88 Mich. 164. See also 39 
N. Y. Supp. 119 ; 5 Misc. Rep. 369 ; 0 id. 245 ; 
nominations by a bolting convention are in¬ 
valid ; 5 Pa. Dist. Rep. 194 ; in case of a tie 
vote in a nominating convention neither the 
candidates nor the election officers can deter¬ 
mine the result by lot; 81 N. W. Rep. (Mich.) 
346, 

The offence of falsely making or signing 
a nomination certificate must be charged in 
the words of the statute, being unknown 
at common law, and the want of criminal 
intent is no defence, and the voter must 
sign in person, or be present, and request it 
to be done ; 40 N. E. Rep. (Mass.) 862. 

As to defects in statement of names of 
candidates in nomination papers, see L. R. 

1 C. P. Div. 596 ; L. R. 15 Q. B. Div. 273 ; 
12 id. 257 ; they are not invalidated by or¬ 
dinary abbreviations of names ; 10 N. S. 
Wales L. R. 59. 

Provisions as to filling vacancies are not 
always mandatory, and after a fair election, 
an irregularity will not be permitted to in¬ 
validate it; 40 Pac. Rep. (Mont.) 80. 

For the form of ballots prescribed in a 
number of states, see 10 Lawy. Rep. Ann. 
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ISO. For Inserting names under the Aus¬ 
tralian ballot law iu the official ballot, not 
legally entitled to insertion, see 35 Cent. 
Law J. 305. 

Courts will not interfere with the discre¬ 
tion of the officer chared with the nrcjm- 
ration of the official ballot, as to details ; 63 
N. W. Rep. (Neb.) '23. 

Prohibiting the printing of the uame of 
a candidate in more than one column is con¬ 
stitutional ; 64 N. \V. Rep. (Mich.) 496; 63 
i<i. 564; but where the act provides that 
names shall be grouped by parties, a can¬ 
didate named by more than one party 19 
entitled to have his name appear in the col¬ 
umn of each : 33 S. YV. Ren. (Mo.) 447 ; con¬ 
tra , 42 Pac. Rep. (Wvo.) <50. 

A construction which makes the error of 
a single official disfranchise large bodies of 
voters must be avoided if the language is 
susceptible of any other; 111 Mo. 45; and 
where, by the negligence of the officer, the 
name of a candidate and of the office is 
omitted from the ballot, the voter may 
write them, and his vote will be valid; 39 
N. E. Rep. (N. Y.) 641. 

The provision requiring the voter to make 
a cross with a stamp opposite each name 
voted for is mandatory ; 38 Pac. Rep. (Cal.) 


447 ; 38 N. E. Rep. (Ind.) 204 ; 29 Atl. Hep. 
(Me.) 930 ; 130 Ind. 561 ; but in other states 
the courts are disposed to be more liberal 
and permit marking outside of the square 
if to the right of the name; 17 R. I. 813 ; 
13 Pa. Co. Ct. 41 ; id. 205 ; 41 Pac. Rep. 
(Cal.) 454 ; id (Nev.) 762 ; 64 N. W. Rep. (S. 
D.) 180,186; 41 N. E. Rep. (Ill.) 1002; 34 W. 
Rep. (Ky.) 6 (in which cases the subject of 
marks is fully considered). A provision for 
marking with ink is directory only, and 
pencil will answer ; 34 Neb. 116 ; a blanket 
paster is not legal in Pennsylvania, but a 
single sticker may be used ; 30 Atl. Rep. 
935. As to what distinguishing marks on 
ballots will vitiate them see 41 N. E. Rep. 
(Ill.) 1002; id. (Ind.) 796; 91 Cal. 526 ; 129 N. 
Y. 395 ; 31 S. W. Rep. (Tex.) 547 ; and where 
by mistake “spoiled ballots M were counted 
the result was not thereby ascertained and 
the returns of the county clerk were jprima 
facie evidence which should be considered 
by the court; 00 N. W. Rep. (Neb.) 1034 ; 
voters are not confined to the names on 
the official ballot but may write other 
names thereon : 40 N. E. Kep. (ILL) 290 ; 
signing a ballot invalidates it; 41 N. E. 
Rep. (Ill.) 1002. The failure of a voter to re¬ 
tire to the booth to mark the ballot does 
not make the marking illegal if not wilful; 
SIS. W. Rep. (Mo.) 97. In Michigan the su¬ 
preme court have with much detail con¬ 
sidered this subject and enumerate seven 
methods of marking which are defective by 
reason of their being in effect distinguish¬ 
ing marks; 81 N. W. Rep. (Mich.) 048. 

The provision that an officer or person 
designated by law may assist a voter physic¬ 
ally or educationally unable to vote should 
be liberally construed; 21 S. E. Rep. (W. 
Va.) 483 ; the voter is the sole judge of his 
disability ; 12 Pa. Co. Ct. 227 ; confra, under 
the same statute, 2 Pa. Dist. Rep. 1; the 
disability must be one contemplated by the 
statute and not drunkenness or ignorance; 
id.; nor that he left his glasses at home ; 
60 N. W. Rep. (Minn.) 070; a ballot is good 
if the voter asks assistance though he can 
read; 42 N. E. Rep.(Ind.) 474 ; where the 
voter is required to make oath, this is man¬ 
datory. ana failure to take it invalidates the 
vote ; 99 Mich. 538 ; but if no form of oath 
is prescribed any sufficient form of words 
will suffice ; 00 X. W. Rep. (Minn.) 670 ; if 
the statute does not restrict the voter’s 
choice of an assistant the election officers 
cannot do so ; 12 Pa. Co. Ct. 227 ; but when 
the statute designates a particular officer, 
it is mandatory; 21 8. E. Rep, (W. Va.) 
483; and irregularities in the services of 
the voter’s assistant, as having one where 
two were required, or if the assistant had. 
received money from a candidate, will not 
invalidate the vote; 31 3. W. Rep. (Tex.) 
547: if the assistant prepares a ballot 
contrary to the direction of the voter, if 
fraudulently done, it will avoid the vote, 
but if it does not appear whether it was 
fraud of the assistant or mistake of the 


voter it will not be rejected; id. 

When an interpreter was permitted by 
law but not asked for, the presenoe of one 
inside the railing, conversing with voters, 
was held to vitiate the election ; 66 N. W. 
Rei>. (Mich.) 388. 

Irregularities in taking the ballot must be 
gross to defeat the eleotion ; L. R. 10 C. P. 
751; L. R. 10 Q. B. Div. 739; 7 Can. 3. C. 
247. When the statute declares a certain 
irregularity fatal courts will give effect to 
it, otherwise they will ignore such innocent 
irregularities as are free from fraud and 
have uot interfered with a fair expression 
of the voters will ; 111 Mo. 45. 

Irregularities which have been held 
harmless, are where two voting places in a 
precinct by law entitled to one; 17 Kan. 
347 ; 111 Mo. 45 ; where ballots were re¬ 
ceived by officers near a house appointed 
whose owner refused to permit its use : 58 
Cal. 198; errors or irregularities in print¬ 
ing; 17 Colo. 838; 31 Pac. Rep. (Or.) 830; 
ballots improperly prepared by the officers 
are not maraed * 4 ballots ” and may be 
counted ; 42 N. E. Rep. (N. Y.) 538. 

When candidates and voters have par¬ 
ticipated in an election and acquiesced in 
the result failure to give notice may be dis¬ 
regarded ; 84 M icli 420 ; and other irregu¬ 
larities may be 90 far acquiesced in by the 
defeated candidate that he will be disquali¬ 
fied to complain ; L. R. 1 Q. B. 433 ; 17 Colo. 
338. 

Contested Elections. At common 
law the right to an office was tried by a 
writ of quo tvarranto ; in modem practice, 
an information in the nature of quo war¬ 
ranto is usual, in the absence of a statute ; 
McCrary, Elect. 196. See 3 Bla. Com. 263 ; 
2 Jurist N. s. 114. An act for trying con¬ 
tested elections without a jury is not un¬ 
constitutional ; 43 Pa. 389. As to whether 
the declarations not under oath of illegal 
voters is evidence as to the votes cast oy 
them, is doubtful, see 23 Wis. 319; 1 Bartl. 
19, 230 ; 9 Kan. 560 ; 27 N. Y. 45. The or¬ 
dinary rules of evidence apply to election 
cases; McCrary, Elect. 231 ; Paine, Elect. 
824. A legal voter may refuse to testify 
for whom he voted, but he may waive this 
privilege ; 2 Pars. 580. It is competent for 
witnesses to testify that they were under 
age at the time of voting, and that their 
votes were cast for the candidate receiving 
tbe largest number ; 183 Ind. 11. 

In ail contested elections, the tribunal 
will look beyond the certificate of the re¬ 
turning board ; 20 Wend. 12. See 56 Mo. 
107. 

In purging the poll of illegal votes, un¬ 
less it be shown for whom the illegal votes 
were cast, they will be deducted from the 
total vote; 2 Brewst. 128. 

Where the laws have been entirely disre¬ 
garded by the election officers and the re¬ 
turns are utterly unworthy of credit, the 
entire poll will be thrown out, but legal 
votes, having been properly proved, may be 
counted ; Bright. Elect. Cas. 493. “ Nothing 
short of the impossibility of determining 
for whom the majority oi votes were given 
ought to vacate an election ; ” Cl. & H. 504. 

Where another than the person returned 
as elected is found to liave received the 
highest number of legal votes given, he is 
entitled to the office ; 86 Ky. 596. 

See Ballot ; Electoral Commission ; 

ElIOIDIIJTY ; MAJORITY ; VOTER. 

Senators and Representatives. Fins! 
choice of an officer by the duly qualified 
electors. Primaries are in no sense elections 
for office, hut merely methods by which 
party adherents agree upon candidates whom 
they intend lo offer and support for ultimate 
choice by all qualified electors. Congress 
may at any time by law make or alter regu¬ 
lations as to the times, places, and manner of 
holding election* as pri'scribcd in each State 
by the Legislature thereof. 25(3 V. S. 232, 
233. See General Election ; Special 
Election ; Primary Election. 

ELECTIONS IN CORPORATIONS. 
—The power of election by corporations may 
apply either to corporate officers generally, 
or to the selection of new members to fill' 
vacancies in those corporations, whose na¬ 


ture And composition require them to con¬ 
sist of members and not of holders of cap¬ 
ital stock, as eleemosynary corporations. 
The election of members of a corporation of 
the former class is, in general, regulated by 
the charter, or other constituent law of the 
corporation, or by its by-laws, and their pro¬ 
visions must be stri ,ly followed. In the 
absence of express regulations it is a gen¬ 
eral principle that the power of election of 
new members, or when the number is lim¬ 
ited, of supplying vacancies, is an inherent 
power necessarily implied in every corpora¬ 
tion aggregate. It is said to result from 
the principle of self-preservation; 2 Kent 
293 ; 1 RoUe, Abr. 513 ; 8 East 272. 

If the right and power of eleotion is not 
adequately prescribed by the charter, a cor¬ 
poration has power to make by-laws consist¬ 
ent with the charter, and not contrary to 
law, regulating the time and manner of elec¬ 
tions and the qualifications of electors, and 
manner of proving the same ; 3 Term 180 ; 
3 3. Sc R. 29 ; 131 Pa. 614 ; and if there be no 
by-law. established usage will be resorted 
to ; 20 Pa. 434. In many states there are 
general statutes on this subject, and in such 
caso they must be strictly followed; 1 
Thoinp. Corp. § 745. 

Unless under express provision as to 
special meetings, or filling vacancies, elec¬ 
tions of officers are held at regular meetings 
of the corporation. The time is nearly, if 
not always, regulated by statute, charter, or 
by-laws, and such cases as are found on the 
subject are not as to any general principle; 

I Thomp. Coip. § 701 ; the date cannot be 
changed by directors so as, by postponement 
of an annual election, to lengthen their 
terms; 23 Md. 482 ; a business meeting of 
a benevolent corporation may be held on 
Sunday ; 65 Barb. 337 ; and a charter pro¬ 
vision requiring the choice of directors at 
an annual meeting was held to be directory 
and not exclusive ; 20 N. H. 58. 

The place of meeting for elections is also 
usually regulated by the law of the corpo¬ 
ration itself, and if there be none, it should 
unquestionably be done at its usual and 
principal place of business, or where it ex¬ 
ercises its corporate functions. This is for 
corporate purposes its domicil, (q. v.) and 
the term residence is also applied to cor¬ 
porations, as the place where its business is 
done; 15 III. 436 ; 82 id* 493 ; while it is a 
citizen only of the state by which it was 
created ; id. In the latter state only may 
constituent acts be done ; 13 Pet. 519, 588 ; 

II Wall. 459, 470 ; 14 N. J. Eq. 380. See 

also 30 Vt. 750; 35 Mo. 13. Accordingly 
it has been held that votes and similar acts 
outside of the state creating it are void ; 27 
Me. 509 ; even under a provision authoriz¬ 
ing the calling of a first meeting at such a 
time or place as they think proper ; id. ; 
but the appointment m one state of a secre¬ 
tary, by the directors of a manufacturing 
corporation of another state, has been held 
valid; 8 Conn. 428 ; and a corporation 

created by a concurrent legislation of two 
states may hold meetings for elections in 
either ; 81 Ohio St. 317. In some states, as 
Minnesota, the Dakotas, and Colorado, the 
holding of such meetings is permitted out¬ 
side of the state ; and in the latter state it 
is held that the fact that the annual meet¬ 
ing was held outside of the state cannot be 
raised in a collateral proceeding; 5 Colo. 282. 
Under an authority to call special meet¬ 
ings on notice of time and place, they may be 
called by the president at a place other than 
the regular place of business ; 5Sawy. 403 ; 
ind at such a meeting an election may be 
neld if otherwise legal. Where no place is 
named in the charter, the directors may 
designate it, and officers elected at suen 
meeting will be such de facto; 45 Pa. 59. 

Meetings for the election of officers fol¬ 
lowing the law of the corporation must be 
called by the person or persons designated 
for that purpose ; 10 Conn. 200 ; 25 W. Va. 
30; though it has been held that it need 
not always be by formal action or with 
strictness of procedure if it is done by theii 
direction ; 8 N. J. Eq. 68 ; 8 Allen217; con¬ 
tra ; 25 W. Va. 30; 34 N. H. 148 ; 12 Mete. 
105 ; they must be duly assembled ; 14 La. 
Ann. 799 ; whether of stockholders ; 9 La. 
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397; or directors; 12 N*. H. 205, 540 ; 47 la. 11; 
upon due notice ; 5 Burr. 2681; in accord¬ 
ance with charter or by-laws ; 18 Allen 90 ; 
7 Conn. 214 ; 14 Vt. 800 ; 12 Bush 62 ; and 
when there is no provision as to method, 
personal notice is proper; 7 Conn. 214 ; or 
according to general statute law, if there 
be such ; 19 Wend. 87 ; but, though it is 
safer and better practice to give notice, in 
case of stated meetings for regular elections, 
notice is not required, but the members are 
charged with notice of them ; 86 Me. 78 ; 

4 B & C. 441 ; 30 N. H. 252 ; 11 Wend. 604 ; 
while of special meetings there must al¬ 
ways be notice; 2 H. L. Caa. 789; 22 N. Y. 
128 ; 6 S. & R. 469 ; and the failure to not¬ 
ify a single member will avoid the proceed¬ 
ings, 5 Burr. 2681 ; 4 B. Sc C. 441 ; 4 A. <fc 
E. 588 ; 22 N. Y. 128 ; 1 Tliomp, Corp. 
§ 708 ; unless notice is waived by attend¬ 
ance, as, if all are present, each of them 
waives the want or irregularity of notice ; 7 
Ind. 547 ; 11 Wend. 604. Such waiver will 
not operate as against a positive direction 
of the charter ; 1 Dill. Mun. Corp. § 264 ; 
and when there is no provision as to notice 
it must be personal ; 8 Conn. 191 ; 8 Mete. 
301 ; 40 Cal. 77 : 31 N. J. L. 107. 

As to what constitutes a quorum at elec¬ 
tions, see Meetinos ; Quorum. 

As to all the details of the conduct of elec¬ 
tions, the provisions of state statutes, char¬ 
ters, or by-laws, must be strictly pursued 
and will generally be found to cover the 
subject. Where a statute provided for 
three inspectors, it was held that two could 
act; 16 Abb. Pr. N. s. 8. The method of 
appointment prescribed must be strictly 
followed; 11 Wend. 604; though in cer¬ 
tain emergencies the corporators may ap¬ 
point : 2 Abb. Pr. N. s. 861 ; and a candi¬ 
date has been held not disqualified ; 7 Cow. 
402 : but this is so contrary to well settled 
and judicious legal principles that it cannot 
be considered desirable. An election other¬ 
wise valid will not be avoided because in¬ 
spectors were not sworn ; 19 Wend. 635 ; 
or the oath taken not subscribed by them ; 
2 Abb. Pr. N. s. 361. In the absence of 
a statute to the contrary, their duties are 
ministerial, and they cannot act upon the 
challenge of a vote except to follow the 
transfer books ; 19 Wend. 37 ; 4 Cow. 382 ; 
or put the challenged party on oath; id. 
note ; or pass judicially upon proxies reg¬ 
ular oil their face ; 44 N. J. L. 529 ; because 
not acknowledged or witnessed ; 86 How. 
Pr. 477 ; but this would be otherwise if, as 
is often the case, the charter requires wit¬ 
nesses. They may not reiect votes once re¬ 
ceived ; 10 Abb. Pr. N. S. 331 ; nor go beyond 
the ballot to ascertain the intention of the 
voter ; 15 id. 14. Ballots in which only the 
initials of a candidate were inserted have 
been held sufficient when it was determined 
by a verdict who was intended thereby ; 
5 Denio 409. If the statutes provide that 
only a certain number are to be chosen, 
ballots containing more names will not be 
counted ; 27 Mo. 365 ; 38 N. Y. St. 217 ; 8 
Wend. 396; 2 Burr. 1020 ; votes for ineli¬ 
gible candidates were formerly held to be 
“ thrown away ; ” 2 Burr. 1021 note ; but 
it has been held in a later case that such 
votes will not give the election to a minor¬ 
ity candidate unless the voters knew of the 
ineligibility ; 44 N. J. L. 520. 

There is no common-law nght to vote by 
proxy, except in England in case of peers ; 
1 Bla. Com. 168; 181 Pa. 623 ; and in public 
or municipal corporations, voting can only 
be done in person : 2 Kent 294 ; in private 
corporations, the right of voting by proxy is 
usually conferred by charter and the weight 
of authority is that, if not so conferred, 
it may be done by by-law ; id. 295 ; 5 Day 
829 ; 181 Pa. 614 ; 09 Ill. 195 ; Moraw. Corp. 

5 480 ; Cook, Stockh. S 610 ; contra ; 18 
Hun 427 ; 14 N. J. L. 222. See 8 Grant, 
Pa. 209; 103 Pa. 134 ; 1 Paige 598 ; 2 Pa. 
Co. Ct. 280 ; 1 Thomp. Corp. § 787 ; 4LR. 
A. 431 ; 8 Dessaus. 557. A proxy may be 
revoked, even if given for a valuable con¬ 
sideration, if about to be used fraudulently; 

6 Paige 837 ; and voting by proxy in fraud 
or violation of the charter may be restrained 
by injunction ; 6Gill & J. 94, A certificate 
of election is not essential; 11 Wend. 604 ; 


but it is, when valid on its faoe, prima 

{ 'acie evidence of election ; 10 Abb. Pr. 831; 
tut a court on quo tvarranto, may go be¬ 
hind it; 20 Wend. 12. 

It is probable that at common law each 
stockholder is entitled to but one vote with¬ 
out respect to the number of shares held. 
In public and municipal corporations un¬ 
doubtedly each member has out one vote, 
and it is said in connection with the state¬ 
ment of this principle : “ This rule Has been 
applied to stockholders in a private corpo¬ 
ration, and it has been held that such a 
shareholder has but one vote, although he 
be the owner of many shares of the capital 
stock ; ” Cook, Stock & Stockholders g 608. 
But this writer, after adverting to toe al¬ 
most universal practice of providing by 
constitution, statute, or charter for a vote 
to each share of stock adds, “ at the present 
day it is probable that no court, even in 
the absence of such provision, would up¬ 
hold a rule which disregards, in the matter 
of voting, the number of shares which the 
shareholder holds in the corporation ; ” id. 
And after a reference to the same common- 
law rule it is said : “But there are good 
reasons for holding that this rule has no 
application to ordinary joint stock business 
corporations of the present day ; ” Moraw. 
Corp. § 476. Where the charter did not 
regulate the voting, but declared that the 
by-laws may make provision for the con¬ 
duct of elections, it was held that a cor¬ 
poration might enact a by-law giving to 
stockholders a vote for each share of stock, 
and that one providing that they should 
have one vote for each share up to ten and 
fixing the proportion which the shares 
should bear to tne votes above that number, 
“ is a reasonable regulation ; it is uniform in 
its operation ; it conflicts with no law, and it 
is binding on all the shareholders ; ” 131 Pa. 
614. 

In some states cumulative voting is au¬ 
thorized bystatutory orconstitutional provi¬ 
sion ; and such provision in a state constitu¬ 
tion is self-executing; 104 Pa. 150. See, gen¬ 
erally, works on corporations; Thompson, 
Corporations, Ch. X v. ; 18 L. R. A. 582 ; 
Meetinos ; Proxy ; Quorum. 

ELECTION DAY. An "election 
day” or the day of any general or primary 
election, would, in legal contemplation, mean 
twenty-four hours, including tli" period 
during which ihc election is actually held. 
95 Ky. 38, 23 S. W. G55. 

ELECTION PETITIONS. In Eng¬ 
land. Petitions for inquiry into the validity 
of elections of members of Parliament, when 
it is alleged that the return of a member ia 
invalid for bribery or any other reason; 
heard by two judges of the King's Bench 
Division. Byrne. 

ELECTION OF RIGHTS OR REM¬ 
EDIES. —The obligation imposed upon a 
party to choose between two inconsistent 
or alternative rights or claims, in cases 
where there is clear intention of the person 
from whom he derives one that ho should 
not enjoy both. 2 Sto. Eq. Jur. § 1075. 

Etymologically, election denotes choice .selection 
xrut of the number of those choosing. Thus, the 
election of a governor would be the choice of some 
individual from the body of the electors to perform 
the duties of governor. In common use, however, 
it has come to denote such a selection made by a 
distinctly defined body—as a board of aldermen, a 
corporation, or state—conducted In such a manner 
that each Individual of the body choosing shall 
have an equal voice In the choice, but without 
regard to tne question whether the person to be 
chosen Is a member of the body or not. The word 
occurs In law frequently In such a sense, especially 
in governmental taw and the law of corporations. 

But the term has also acquired a more technical 
signification. In which it Is oftener used as a legal 
term, which is substantially the choice of one of two 
rights or things, to each one of which the party 
choosing ban equal right, but both of which be can¬ 
not have. This option occurs In fewer instances at 
law than In equity, and Is in the former branch. 
In general, a question of practice. 

At Law. In contracts, whon a debtor 
Is obliged in. an alternative obligation to do 
one of two things, as to pay one hundred 
dollars or deliver one hundred bushels of 
wheat, he has the choice to do one or the 
other until the time of payment; he has 
not the choice, however, to pay a part in 
each. Pothier, Obi. part 2, o. 8, art. 6, no. 


247 ; 11 Johns. 69. Or, if a man sell or 
agree to deliver one of two articles, as a 
horse or an ox, he has the election till the 
time of delivery,—it being a rule that, “ in 
case an election be ^ivon of two several 
things, always he which is the first agent, 
and which ought to do the first act, shall 
have the election ; "Co. Litt. 145 a ; 7 Johns. 
465; 2 Bibb 171. On the failure of the per¬ 
son who has the right to make his election 
in proper time, the right passes to the op¬ 
posite party ; Co. Litt. 145 a ; Pothier, Obi. 
no. 247 ; 1 Des. Ch. 460; Hopk. Ch. 337 ; 
40 Ohio St. 539; 56 Vt. 588 ; 66 How. Pr. 
806 ; 21 Fed Rep. 883. 

When one party renounces a contract the 
other party may elect to rescind at once, ex¬ 
cept bo far as to sue upon it and recover for 
the breach, and he may immediately bring 
an action, without waiting for the time of 
performance to arrive or elapse; (in such 
case he cannot treat the contract as subsist¬ 
ing for any other purpose); 2 E. & B. 678 ; 
L. R. 7 Exch. 114; L. R. 16 Q. B. 460: 158 
Pa. 107 ; 111 U. S 264 ; 11 Fed. Rep. 372 ; 
contra , as to a contract for the sale of Land, 
114 Mass. 530. Seethe cases collected, A ns. 
Cont. (8th ed., 855) n. 1. It is a maxim of 
law that,an election once made and pleaded, 
the party is concluded : electio semel facta 
et placxtum testatum non patitur regres - 
sum; Co. Litt. 146; 11 Johns. 241. 

In many cases of voidable contracts there 
is a right of election to affirm or disavow 
them, after the termination of the disa- 
bility, the existence of which makes this 
pDntract voidable. So all contracts of an 
infant, except for necessaries, may be avoid¬ 
ed by him within a reasonable time after 
he comes of age, but they are voidable only, 
and he must elect not to be bound by them ; 
48 N. H. 251 ; 18 Neb. 54. See 102 U. S. 300. 
And bringing suit is an election to rescind ; 
50 N, H. 235 ; 13 Daly, N. Y. 227. See In¬ 
fant. 

Whenever, by law or contract, a party 
has laid before him a variety of steps, the 
taking of one of which excludes another, or 
the rest, he must choose between them. 
After his choice is made, and by words or 
acts expressed in a manner suited to the 
particular case, he cannot reverse it; he is 
said to have elected the one step, and waiv¬ 
ed the other ; Bish. Cont. § 808. 

Other cases in law arise: as in case of a 
person holding land by two inconsistent 
titles ; 1 Jenk. Cent. Cas. 27 ; dower in a 
piece of land and that piece for which it 
was exchanged ; 3 Leon 271. See Sugd. 
Pow. 498. 

In Equity. A choice which a party is 
compelled to make between the acceptance 
of a Benefit under a written instrument, and 
the retention of some property already his 
own, which is attempted to be disposed of, 
in favor of a third party, by virtue of the 
same paper. The doctrine of election pre¬ 
supposes a plurality of gifts or rights, with 
an intention, express or implied, of the 
party who has a right to control one or 
Doth, that one should be a substitute for the 
other; 1 Swanst. 394, note ( b); 3 Woodd. 
Lect. 491; 2 Rop. Leg. 480; Snell, Pr. Eq. 
287. 

The doctrine of election rests upon the 
principle that he who seeks equity must do 
it, ana means, as the term is ordinarily 
used, that where two inconsistent or alter¬ 
native rights or claims are presented to 
the choice of a party, by a person who 
manifests the clear intention that he should 
not enjoy both, then he must accept or re¬ 
ject one or the other; and bo, in other words, 
that one cannot take a benefit under an in¬ 
strument and then repudiate it; 183 U. S.895. 

Where an express and positive election is 
required, there is no claim, either at law 
or in equity, to but one of the objects be¬ 
tween which election is to be made ; but in 
many cases there is apparent.from the whole 
of an instrument, the intention that the 
party to be benefited shall be benefited on 
certain conditions. In such cases, equity 
will require the party to elect; Bisph. Eq. 
sec. 295. 

The question whether an election is re¬ 
quired occurs most frequently in case of de¬ 
vises ; “ because deeds being generally mat- 
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ters of contract, the contract la not to be in¬ 
terpreted otherwise than as the cotisidera- 
tion which is expressed requires ; ” L. R, 8 
Ch 578 ; but it extends todeedB ; 1 Swanst. 
400 ; 3 Story, Eq Jur. $ 1076. n ; and it has 
beeu held to apply to ** voluntary deeds, to 
e-aaes of contracts tor valuable consideration 
resting »n articles, to contracts for value 
completely executed by conveyance and as- 
sigmente; per Selborne, Ld Ch.,L. R- 8Ch. 
5^. where the authorities are collected. 
The doetnne also applies to powers of ap¬ 
pointment ; 2 Yes. Jr 367 . L. H. 9 Eq. 619; 
22 Ch D. 665 : 27 id. 696 ; 34 id. 160. 

In the case, not strictly of election, but 
often so treated, of two distinct gifts of a 
testator's own property, one onerous and 
the other not. it is the general rule that the 
donee may take one and reji'et the other, 
unless it appear that it was the testator’s 
intention tfiat the option should not exist; 
22 Ch. 1>. 577 : and where a gift is made 

bv a deed <>f which the consideration is 
partlv invalid by reason of the disability 
of the parties, the parts of the deed are 
read together and the burden is treated 
as the consideration for the benefit; Brett, 
L. Cas. Mod. Eq. 263. When a married 
woman made a valid appointment by will 
to her husband under a power, and also 
bequeathed personal property (not her sepa¬ 
rate estate) to another person to which 
the power did not extend, the husband 
was not put to his election, but took both 
under the power and jure manti , as to 
the property ineffectually bequeathed; 9 
Yes. 369. 

There must be a clear intention by the tes¬ 
tator to give that which is not his property ; 
1 Sim. 105; 18 Yes. 41; 1 Ed. Ch. 532; L. R. 7 
Eq 291 And if the testator has some interest 
in the thing disposed, the presumption that 
he intended to dispose only of his interest 
must be overruled in order to make a case 
of election ; 6 Dow. 149, 179 r 1 Ves. 615. 

The intention of the testator to put the 
devisee to his election must appear from 
the will itself; but surrounding circum¬ 
stances may be shown by parol; 41 Ark. 64 ; 
30 Beav. 14. The time in which election 
may be exercised must be reasonable; 30 
Beav. 235 ; 77 Va. 198 ; 19 Ves. 663 ; 34 Ala. 
658; 30 la, 465 ; 4 McLean 99. 


The doctrine applies to every speoies of 
property or interest, whether the donor does 
or does not know of his right to dispose of 
it; Wats. Comp. Eq. (2d. ed.) 177 ; cases of 
transactions involving property of the wife; 
23 Beav. 457 ; 30 Gratt. 83; satisfaction of 
dower ; Ambl. 466, 682 ; 8 Paige, Ch. 323 ; 2 
Sch. ft L. 452 ; 14 Sim. 258 ; 1 Drur. & W. 
107. The doctrine does not apply to cred¬ 
itors ; 12 Ves.”354 ; 1 Pow. Dev. 437. 

As to the right or duty of election by per¬ 
sons under disability, there is much appar¬ 
ent confusion in the cases both as to theory 
and practice. Story states the rule general¬ 
ly that married women,infants,and lunatics 
are not bound by election ; 2 Eq. Jur. § 1097. 
The statement would seem too broad even 
before the great changes made in all mat¬ 
ters affecting the property rights and 
powers of married women by the trend of 
recent legislation, and before the changes 
characterized by a careful commentator as a 
“ brand new invention of equity not fifty 
years old, and made exclusively for the 
benefit of married women under the old 
law—a breed which is rapidly becoming ex¬ 
tinct ;" Brett, L. Cas. Mod. Eq. 257. This 
writer considers the old and true doctrine 
of election to apply only to the acceptance 
of gifts under an instrument made by an¬ 
other, while the new doctrine involves the 
confirmation or repudiation of voidable in¬ 
struments made by the person electing, who, 
in the cases referred to,' is always a married 
woman. The rule, so far as there is one, 
has been stated thus:—Parties competent 
to make an election must usually be gut 
iuriff, but election may sometimes be 
by a court of equity on behalf of infants and 
married women ; Bisph. Eo. § 804; but this 
is really no rule and probably none can be 
exactly defined ; the cases must be resorted 
to, and a large measure of judicial discretion 
has been exercised in dealing with them as 
they arose. In some it is held that a mar¬ 


ried woman may be permitted to elect; 4 
Kay ft J. 409 ; 59 Wis. 463 : 65 Pa. 401; in 
others that ahe cannot; 8 MyL ft Cr. 171 ; 
Lord Cairns in L. R. 7 H. L. 67; 9 Ch. D. 
863 ; but it may be referred to a master to 
inquire what is best for her ; 2 Ves. 60; L. 
R. 7 H. L. 67 (but in this case there were 
also infants). It was held that she must 
elect by Lord Hatherly in 2 J. ft H. 844 
(which Brett says “ led to the new depar¬ 
ture) followed by Kay, L. J., in 28 Ch. D. 
124; contra; by Sir George Jessel in 18 Ch. 
D. 531 ; followed by Chitty, L. J., in 27 Ch. 
D. 808. The decisions of Lord Hatherly and 
Sir George Jesse 1 were referred to without 
disapproval by Lord Selbome, one in L. R. 
8 Oh. 678, and the other in 8 App. Cas. 420. 
Finally in 31 Ch. D. 275, (reversing 28 Ch. 
Div. 124.) it was held that tne w ife would not 
be compelled to elect, but was entitled to 
retain both funds, on the ground that the 
settled fund had a restraint on anticipation. 
This case reviews the conflicting decisions 
and considers that they leave the ques¬ 
tion to be determined on principle. It is 
treated as deciding that but for tne fact on 
which the case was put it was one for elec¬ 
tion ; Snell, Pr. Eq. 247 ; and it assumed 
without discussion that election applied to 
married women, and thereby as Brett con¬ 
siders M sealed the triumph of the new 
election ” ; Lead. Cas. Mod. Eq. 257. 

With regard to infants, the practice has 
varied very much, and the cases are col¬ 
lected in f Swanst. 418. note (c). The in¬ 
fant has been permitted to elect after 
coming of age in some cases ; cas. t. Talbot 
178; id. 130; 2 Ves. Sr. 12 ; 3 Bro. P. C. 173 ; 
in others an inquiry has been directed ; 2 
Sch. ft Lef. 266 ; ana this may be considered 
the usual practice ; 1 Bro. P. C. 800 ; 2 Eq. 
481 ; though the court has elected for them 
without reference ; 26 L. J. N. 8. Ch. 148; 2 
Bland, Ch. 606; and the same practice is 
adopted when the persons to elect are un¬ 
born; Brett, L. Cas. Mod. Eq. 260. See, 
generally, on this subject, Serrell, Equit, 
Doct. Elect. 184. 

Persons not under disabilities are bound 
to elect; 79 N. V. 478. Positive acts of 
acceptance or renunciation are not indis¬ 
pensable, but the question is to be deter¬ 
mined from the circumstances of each case 
as it arises ; 21 Beav. 447 ; 13 Price 782 ; 1 
M’Clel. 541; 10 Pa. 480. And the election 
need not be made till all the circumstances 
are known ; 1 Bro. Ch. 186, 440 ; 2 V. ft B. 
222; 1 M’Cl. ft Y. 569. See, generally, 2 
8tory, E<p Jur. §1075: 1 Swanst. 402, note ; 
2 Hop. Leg. 480-578 ; Bisph. Eq. 295. 

A widow has a right, regulated by statute 
in the several states, to declare her election 
between the provisions in her favor under 
the will of her husband and her right of 
dower. When bound to elect ehe is en¬ 
titled to full information and ascertain¬ 
ment of the values of the two interests, 
and she may file a bill in equity to obtain 
them ; 2 Scribn. Dow. 497, and cases cited 
at large in note 1. The right must be ex¬ 
ercised by the widow herself, being purely 
personal; 6 Gray 807 ; 6 Ired. L. 274; and ihe 
rule is not subject to exception even if ahe 
is insane ; 7 Ired. L. 72; 6 Md. 508. After 
the widow’s death wi thin forty days with¬ 
out election, her representatives could not 
make a renunciation of the will; 3 Har. ft 
McH. 95 ; 87 Ohio St. 460 ; 71 Ind. 465 ; 90 
Pa. 384. For the statutory provisions on 
the subject see 2 Scribn. Dow. 605, notes. 

There must be an intention to elect and 
knowledge of her rights so as to constitute 
a deliberate choice ; 43 Pa. 474 ; 2 Gr. Ch. 
504; and an election made under a mistake 
does not conclude her ; 1 Bro. C. C. 446; 12 
Ves. ‘Jr. 136; 4 Dessaus. 274 ; but if she is 
acquainted with the material facts the elec¬ 
tion will bind her even though she do not 
understand her legal rights ; 21 Pa. 407. But 
see 6 Humph. 220 ; 11 Ohio St. 886. Nor is 
ahe concluded by an election procured by 
fraud; 10 Yerg. 94 ; 2 Dana 13. In some 
cases an election is implied, but so much 
difficulty is found to exist with respect to 
what constitutes an implied election that 
it will generally remain to be determined 
by the circumstances of each case. See 1 
Laad. Cas. in Eq. 587, 570, and oases cited ; 


5 Call 481 ; 2 Hen. ft Mun. 881 ; 12 Pick. 146; 
43 Pa. 474 ; 6 Ohio St. 480 ; 14 Gratt. 518. 
In many Btates, if deprived of the provision 
given in lieu of dower, the widow is entitled 
to demand her dower ; 2 Scribn. Dow. 526; 
2 Harris, N. J. 459; if the deprivation be 
substantial though not total; 32 Me. 182 ; 
or if a previous application for dower has 
been refused ; 1 Mete. 66 ; or the statutory 
period for demand has passed before she 
was advised of the failure of her provision; 
82 Me. 132; or she had previously elected to 
take under the will; 20 Wend. 564, affg. 7 
Paige 221. In taking a testamentary pro¬ 
vision in lieu of dower the widow becomes 
a purchaser fora valuable consideration ; 
1 Lead. Cas in Eq. 511, 570 ; 2Scribn. Dow. 
627, and cases cited in note ; 4 Del. Ch. 289. 


Id cases not covered by statute a widow may be 
required to elect upon general equitable principles. 
Id the case last cited, she being also a legatee of one- 
third of the estate ''according to law," was held to he 
put to her election, not under the statute but under 
the general doctrine of equity which Is thus stated 
by B*t*s,Ch.: This doctrine precludes a party taking 
a benefit by deed or will from asserting any title or 
clAim clearly inconsistent with the provisions of the 
Instrument under which he takes—puttiDg him to 
his election between the two. In its application 
to dower it Is nowhere better stated than by our 
court of appeals in 8 Harring. 474. " In regard to 

dower It seems from all the cases to be an estab¬ 
lished rule that a court of equity will not compel 
the widow to make her election, unless it be shown 
by the express words of the testator, that the de¬ 
vise or bequest was given in lieu or satisfaction of 
dower; or unless it appears that such was the 
testator’s Intention, ty clear and manifest implica¬ 
tion arising from the fact that the dower is plainly 
Inconsistent with the devise or bequest, and so re¬ 
pugnant to the will as to defeat its provisions. If 
both claims can stand consistently together, the 
widow is entitled to both, although tne claim under 
the will may be much greater in value than her 
dower.” 2 8. & L 451 ; 8 Ves. Jr. 840; 1 Drew. 411 
(17 E. L. A Eq. 3W); Dru. A War. 107 ; 3 Kay & J 
257 ; 2 John. Ch. 451 

Of Remedies. A choice between two 
or more means of redress for an injury or 
the punishment of a crime allowed by law. 

The selection of one of several forms of 
action allowed by law. 


The choice of remedies is a matter demanding 
practical judgment of what will, upon the whole, 
bast secure the end to be attained. Thus, a remedy 
may be furnished by law or equity, and at law. In a 
variety of actions resembling each other in some 
particulars. Actually, however, the choice Is greatly 
narrowed by statutory regulations In modern law, 
In most cases. See 1 Chit. PI. 207-214. 


A person may often choose whether he 
will sue in tort or contract. If his goods 
are taken from him by fraud he may sue 
for the price in assumpsit, or bring an ac¬ 
tion of replevin or trover; 1 Paige, N. Y. 
192 ; 99 Mass. 255 ; 7 Blackf. (Ind.) 501; 29 
Ala. 333; 25 Mich. 386 ; 25 Ark. 100; 43 
Gal. 380; 30 Vt. 277; 57 Me. 441. And when 
two actions are pending at law cr in equity 
between the same persons and for the same 
subject-matter, the plaintiff is usually com¬ 
pelled to elect which one lie will maintain; 
82 N. J. Eq. 67 : 29 Minn. 252 ; 85 Ala, 297. 
But an election is not usually compelled be¬ 
tween domestic and foreign suits; 7 BLatchf. 
(C. C.) 159; 13 Wis. 94; and a foreclosure 
of a mortgage and a suit on the bond as well 
as actions to enforce admiralty liens and at 
the same time recover on the debt are also 
exceptions; 53 Ill. 171; 5 Cal. 48; 10 Wall. 204. 

It may bei laid down aa a general rule that 
when a statute prescribes a new remedy the 
plaintiff has his election either to adopt 
such remedy or proceed at common law. 
Such statutory remedy is cumulative, un¬ 
less the statute expressly or by necessary 
implication takes away the common-law 
remedy ; 1 S. ft R. 82 ; 5 Johns. 175; 16 id, 
220 ; 1 Call 248 ; 2 Me. 404 ; 6 H. ft J. 888 ; 
4 Halst. 384 ; 3 Chit. Pr. 130 ; 15 Hun 558 ; 
74 N. Y. 437 ; 61 Ind. 290 ; 47 la. 602. 

The commencement and trial of an ac¬ 
tion on a contract is not such an election of 
remedies as would estop plaintiff from su¬ 
ing on the notes; 89 Mien. 267 ; 90 id. 478. 

Where a plaintiff has separate and concur¬ 
rent remedies against a number of parties, 
he loses no rights by suing some and after¬ 
wards discontinuing his action ; 82 Wis. 
120. See 141 N. Y. 487. An unsatisfied 
judgment on a note will not bar an action 
on notes taken as collateral security; 69 
Fed. Rep. 917. 

By joining his wife in a suit for her legacy, 
a husband exercises his election to treat it 


ELECTION DISTRICT 


342 


as joint property ; 4 Del. Ch. 117. 

After a suit in replevin has been discon¬ 
tinued before judgment without obtaining 
any benefit, because plaintiff has paid the 
value of the goods to satisfy his replevin 
bond, this suit does not constitute such an 
election of remedy as to stop him from 
claiming payment of the purchase price 
out of the assets of the purchaser^ estate ; 
82 Md. 60. 

In Criminal Law. The choice or de¬ 
termination by a prosecuting officer, upon 
which of several charges, or counts, in an 
indictment he will proceed to triaL 

No objection can oe raised, either on de¬ 
murrer or in arrest of judgment, though the 
defendant or defendants be charged in differ¬ 
ent counte of an indictment with different 
offences of the same kind. Indeed, on the 
face of the record, every count purports to 
be for a separate offence, and in misde¬ 
meanors it is the daily practice to receive 
evidence of several libels, several assaults, 
several acts of fraud, and the like, upon the 
same indictment. In cases of felony, the 
courts, in the exercise of a sound discretion, 
are accustomed to quash indictments con¬ 
taining several distinct charges, when it ap¬ 
pears, before the defendant has pleaded and 
the jury are charged, that the inquiry is to 
include several crimes. When this circum¬ 
stance is discovered during the progress of 
the trial, the prosecutor is usually called 
upon to select one felony, and to confine 
himself to that, unless the offences, though 
in law distinct, seem to constitute in fact 
but parts of one continuous transaction. 
Thus, if a prisoner is charged with receiv¬ 
ing several articles, knowing them to have 
been stolen, ana it is proved that they were 
received at separate times, the prosecutor 
may be put to. his election ; but if it is poe- 
aible that all the goods may have been re¬ 
ceived at one time, he cannot be compelled 
to abandon any part of his accusation ; 1 
Mood. 148; 2 Mood. & R. 524. In another 
case, the defendant was charged in a single 
count with uttering twenty-two forged re¬ 
ceipts, which were severally set out and 
purported to be signed by different persons, 
with intent to defraud the king. His coun¬ 
sel contended that the prosecutor ought to 
elect upon which of these reoeipts he would 
proceed, as amidst such a variety it would 
be almost impossible for the prisoner to 
conduct his defence. As, however, the in¬ 
dictment alleged that they were all uttered 
at one and the same time, and the proof 
corresponded with this allegation, the court 
refused to interfere; and afl the judges sub¬ 
sequently held that a proper discretion had 
been exercised : 2 Leach 877 ; 2 East, PI. Cr. 
934. See 11 Cl. & F. 155 ; Dearel. 427 ; 12 
Cush. 612 ; 12 S. <fc R. 69 ; 2 H. <fe J. 426 ; 12 
Wend. 426; 118 Mass. 448 ; 29 Mich. 61; 
75 Mo. 855. 

The state need not elect on which count 
of an indictment it will proceed to trial, 
where the several counts relate to the same 
transaction ; 109 Mo. 654. 

The artificial distinction between felonies and mis¬ 
demeanors is, in most jurisdictions, obsolete, and in 
most states several distinct offences to which a 
similar punishment Is attached may be joined. It 
usually rests with the court whether it will compel 
a prosecuting officer to elect which count to pro¬ 
ceed on ; 5lMe. 863; 104 Mass. 652 ; W Ill. 671; 66 Mo. 
382; Whart. Crim, PI. & Pr. f 293. The election 
Should be made before opening the case of the de¬ 
fence ; Blah. Cr. Proc. $ 462; to Oa. 448 ; 107 Maas. 
819. 

ELECTION DISTRICT. A subdivi¬ 
sion of territory, whether of state, county, 
or city, the boundaries of which are fixed 
by law, for convenience in local or general 
elections. 41 Fa. 408 ; 2 Pa. L. J. R. 82. 

ELECTOR. One who has the right to 
make choice of publio officers ; one who 
has a right to vote. See 10 Minn. 107. See 
Presidential Electors. 

One who exercises the right of election 
in equity. The term is sometimes used in 
this sense. Brett, L. Cas. Mod. Eq. 257. 

In the German Empire the name was given 
to those great princes who had the right to 
elect the emperor or king. The office of 
elector in some instances became hereditary 
and was connected with territorial posses¬ 
sions as, elector of Saxony. 


ELBirrORATt COLLEGE. A name 
given to the presidential electors, when met 
to vote for president and vice-president of 
the United States, by analogy to the col¬ 
lege of cardinals, which elects the pope, or 
the body which formerly selected tne Ger¬ 
man emperor. It is, according to the more 
general usage, applied to the electore chosen 
by a single state, but is also used to desig¬ 
nate those chosen throughout the United 
States. 

This term has no Btrict legal or technical mean¬ 
ing, and being unknown to the constitution and laws 
of the United States, its use is purely colloquial. Ac¬ 
cordingly the term Is not dearly defined, and It is em¬ 
ployed by approved writers In both the senses 
stated, though more frequently when reference Is 
made to the entire body of electors the plural is em¬ 
ployed, aa, “the expectations of the public . , . 
(have) been so completely frustrated as In the prac¬ 
tical operation of the system, ro far as relates to 
the independence of the electore In the electoral 
colleges;” 2 8to. Const, f 1463, ”... would be 
chosen as electors, and would, after mature delib¬ 
eration in their respective colleges,” etc.; 1 Hare, 
Am. Const. L. 219; “the electoral colleges have 
BUDk so low ” ; id. 221. So In speaking of the elec¬ 
tors the phrase “ state colleges r ' Is used by Stevens; 
Sources of the Constitution of the U. 8. 163, note. 
Following this view is a very recent definition 
A name Informally given to the electors of a single 
BtAte w'hen met to vote for president and vice-presi¬ 
dent of the United States, and sometimes to the 
whole body of electore. Cent. Diet. 

On the other hand, the other use is well sustained 
by authority, and we find this equally recent defi¬ 
nition : The body of electors chosen by the people 
of the United States to elect their president. Encyc. 
Diet. This Is supported by Webster and Worcester 
as well as some authorities on constitutional law. 
"The president ial electors chosen as therein directed, 
constitute what is commonly called the -electoral 
rollege ’; ” Black, Const. L. 86 ; and again, “ by an 
electoral college appointed or elected in the several 
Rates ” ; id. In case the electoral college falls to 
jhoose avice-president, the power devolves on the 
senate to make the selection from the two candidates 
laving the highest number of votes.” 1 Calhoun's, 
Works 175. See Prbsedkntial Electors. 

The Presidential electors from each state 
shall be appointed in such manner as the legis¬ 
lature thereof may direct, (Const. IJ. S., 
art. 2, § 1) reserving to Congress the power 
of determining the time of choosing the 
electors. (Rev. St at. U. S., tit. 3, c. 1.) No 
senator or representative or person holding 
an office of trust or profit under the United 
States shall be appointed an elector. (Const. 
U. S., art. 2, § 1.) This includes a person 
holding an office by appointment of the 
President made pursuant to an act of Con¬ 
gress, and on whom is imposed the duly of 
assisting in managing and directing an 
exposition held under the auspices of the 
federal government. 22 A. & Iv Knew 2nd 
ed.. 1230 ill R. I. G38. 

ELECTORAL COMMISSION. A 

commission created by an act of congress 
of January 29, 1877, to decide certain ques¬ 
tions arising out of the presidential election 
of November, 1876, in which Hayes and 
Wheeler had been candidates of the repub¬ 
lican party and Tilden and Hendricks of 
the democratic party. The election was 
very close, and depended on the electoral 
votes of South Carolina, Florida, and 
Louisiana. It was feared that there 
would be much trouble at the final count¬ 
ing of the votes by the president of the 
senate according to the plan laid down in 
the Constitution. The republicans had a 
majority in the senate and the democrats 
had. a majority in the house of representa¬ 
tives. A resolution was adopted by con¬ 
gress for the appointment of a committee 
of seven members by the speaker to act in 
conjunction with a similar committee that 
might be appointed by the senate to pre¬ 
pare a report and plan for the creation 
of a tribunal to count the electoral votes 
whose authority no one could question 
and whose decision all could accept as 
final. The joint committee thus appoint- 
ed reported a bill providing for a commis¬ 
sion of fifteen members, to be composed of 
five members from each house appoint¬ 
ed viva voce , with four associate justices 
of the supreme court, which latter would 
select another of the justices of the supreme 
court, the entire commission to be presided 
over by the associate justice longest in com¬ 
mission. This body has Bince been known 
as the Electoral Commission. 

Justices Clifford, Miller, Field, and Strong 
were named in the act as members, ana 
they chose as the fifth justice Justice Brad¬ 


ley. The other members were Senators 
Bayard, Edmunds, Frelinghuysen, Morton, 
and Thurman, and Representatives Abbott, 
Garfield, Hoar, Hunton, and Payne. 

The commission began its sessions Feb¬ 
ruary 1, and completed its work March 
2, 1877. Various questions came before 
it in regard to the electoral vote of South 
Carolina, Florida, and Louisiana, as to 
which of two state returns was valid, and 
as to the eligibility of certain of the pre¬ 
sidential electors. The most important de¬ 
cision of the commission and the one 
which has caused most comment and criti¬ 
cism was to the effect that the regular 
returns from a state must be accepted, and 
that the commission had no power to go 
behind these returns; or, as the commis¬ 
sion itself expressed it, 44 that it is not 
competent under the Constitution and the 
law as it existed at the date of the passage 
of said act, to go into evidence aliunde the 
papers opened by the president of tht 
senate in the presence of the two houses, 
to prove that other persons than those reg¬ 
ularly certified to by the governor of the 
state of Florida in and according to the 
determination and declaration of their ap¬ 
pointment by the Board of State Canvas¬ 
sers of said state prior to the time required 
for the performance of their duties, had 
been appointed electors, or by counter-proof 
to show that they had not, and that all 
proceedings of the courts or acts of the 
legislature or of the executive of Florida 
subsequent to the casting of the votes of 
the electors on the prescribed day are inad¬ 
missible for any such purpose.” Curtis, 
Constitutional History of the United States, 
vol. 2, 419. 

The result of the controversy over the 
election of 1878 was the passage, after long 
and earnest consideration, of the Act of 
Congress of Feb. 8, 1887, to regulate the 
counting of the electoral votes for presi¬ 
dent and vice-president, U. S. Rev. St. 
1 Sup]). 525. See Presidential Electors ; 
President of the United Stated 

ELECTRIC CORPORATION. A 

company formed under general or special 
laws, with the right, expressly or by necessary 
implication, to generate, produce, develop, 
supply or use electricity for effectuating the 
purposes for which its charter powers are 
conferred. To this end the courts have 
looked with favor upon a construction of 
charters of such corporations whereby the 
scope of their provisions hi^s been held to 
include, by implication, the use of electricity 
when such right is not conferred in express 
terms. 1 Joyce, Elec. Law', 2nd ed. 1. 

ELECTRIC LIGHT. Light produced 
by electricity. It is furnished either by 
municipalities or by corporations formed for 
the purpose of manufacturing it for hire. 

Tne Nature of Electric Light Companies. 
Such companies, although not public cor¬ 
porations in the sense that the terra is ap¬ 
plied to municipal corporations; Croewell 
Elec. § 20 ; and being unable without statu¬ 
tory authority to claim an exemption of 
property from the ordinary mechanic's hen; 
48 Kan. 182; (see Fixtures), are held to 
exercise a public use and are of a public 
character similar to telegraph and telephone 
companies ; 150 Mass. 592; 153 id. 129 ; ICO 
Pa. 511; 42 Fed. Rep. 723; 130 Ind. 149; 
but w’hen poles are set for this purpose by 
a company for furnishing light commer¬ 
cially as well as for lighting streets, the 
abutting owner of land on a street used by 
such companies may demand compensation 
for such use, as it is held to create an ad¬ 
ditional servitude ; 13 Pa. Co. Ct. Rep. 869 : 
51 N. Y. Sup. Ct. 280 ; 32 Hun 96 ; contra ; 
when controlled by the municipality ; 65 
How. Pr. 407. But this subject can scarcely 
be considered as finally and definitely set¬ 
tled on principle ; see Crosw. Elect. § 126. 
In New York they are held to be manufac¬ 
turing companies with reference to tax¬ 
ation; 129 N. Y. 548 (reversing 15 N. Y. 
718); contra ; 145 Pa. 105,181 ; but by paying 
a state tax they are exempt from local tax¬ 
ation ; 8 Pa. Co. Ct. Rep. 026. 

Implied Powers of the Municipalit y. T he 
right of a municipality to light the streets 
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ia generally conceded as a part of the police 
power ana while usually enumerated in 
the charters, it* omission would not de¬ 
prive the city of such right, whether by 
electricity or other means ; 130 Ind, 149; 

83 S. C. 1 ; 63 Kan, 477 ; 37 Fed. Rep. 882 
140 U. S. 268 ; and the right of the munic¬ 
ipality, not only to own, operate, and con¬ 
trol an electric light plant, but to raise 
money for such purpose by taxation has 
been upheld by the courts; 130 Ind. 149; 

33 S. C. 1; 63 Kan. 477; 20 Am. <fc Eng. 
Corp. C&s. 243 ; and to issue bonds for that 
purpose; 121 Ind. 212 ; 49 Hun 660 ; but 
the town must follow strictly the provisions 
of the statute authorizing such issue, and 
keep within the limits of such statute or 
the issue is void ; 111 Mo. 365. The con¬ 
trary view of such implied powers was 
taken in 153 Mass. 129, where the court 
decided that the existing statute giving 
towns the right to maintain street Lamps 
and to raise money by taxation for such 
purpose did not carry with it the right to 
maintain the more costly electric light 
plant, and tliat to authorize 6 uch a pur¬ 
chase an express statute must be passed, 
thus settling a question raised but not de¬ 
cided in 150 592 . An act was accord¬ 

ingly passed in that state granting this 
power to the municipality ana limiting and 
defining the conditions under which it 
should be exercised ; act 1891, c. 870; 1893, 
c. 464; 1892, c. 259. The states of Con¬ 
necticut, Iowa, Michigan, Mississippi, Ne¬ 
braska, Ohio, and Pennsylvania have also 
conferred this right by statute. 

Commercial Lighting by the Municipality . 
'Where the right of maintaining an electno 
light plant has been conferred upon towns 
by statute, it has been usually held to 
apply as well to private property as to 
dud be streets, lanes, highways, etc ; 42 Fed, 
Rep. 723 ; 130 Ind. 149; but where publio 
fignting by electricity has been only im¬ 
plied from existing statutes the implication 
will not extend to a commercial use by the J 
municipality; 33 S. C. 1 ; 121 Ind. 212 . 
This right has been created by statute in 
Massachusetts. Michigan, Nebraska, New 
York, Pennsylvania, and Tennessee, and 
the courts have declared the constitution¬ 
ality of these acts ; 150 Mass. 592; 160 
Pa. 511. 

As to Rights and Privileges. ^ munici¬ 
pality may grant a franchise to an electrio 
light company to use its streets without 
making such right an exclusive one ; 28 N. 

E. Rep. (Ind.) 94; 48 N. W. Rep. (Ia.) 
1005 ; but it must have legislative author¬ 
ity to grant such franchise ; 5 Ohio Cir. Ct. 
Rep. 340 ; 33 Fed. Rep. 659 ; and in Iowa it 
must be submitted to a vote of qualified 
electors: 48 N. W. Rep. (la.) 1005 ; 57 
id. 689. It may confer the right on one 
company to use poles erected by another 
company ; 95 Mich. 651; and mav fix the 
compensation to the latter for their use ; 
10 Ohio Cir. Ct. Rep. 631; but unless the 
limit of such use is fixed and the manner of 
stringing the wires prescribed such a per¬ 
mission is unreasonable and void; 63 N. W. 
Rep. (Mich.) 452; and a company will be 
enjoined from use of another’s poles with¬ 
out permission from the citv, the court, or 
the other company ; 23 Wkly. Law. Bui. 
137. In Louisiana a grant to an electric 
light company included the right to re¬ 
move poles erected under a preceding con¬ 
tract with a gas company ; 40 La, Ann. 474. 
A contract with a gas company to fight the 
streets with gas was held not to deprive the 
city of the power to contract with another 
company to furnish electric lights for the 
same purpose ; 80 W. Va. 435 ; 23 Fed. Rep. 
529. The right of the city to grant franchises 
for electric fighting carries with it the right 
to purchase or operate a plant even if there 
be an existing organized corporation and the 
citv violates no contract by so doing; 42 
Fea. Rep. 728. As a rule, however, the 
statutes provide for the purchase of an 
existing plant by the municipality and for 
arbitration in case of disagreement as to 
the pnoe. In Massachusetts an existing 
oompany is not compelled to sell its prop¬ 
erty to the town: 161 Mmm. 482. 

Conflicting Electrical Companies. 'Where 


a telegraph and an electrio light oompany 
had each obtained a franchise for the use 
of the same street, it was held that the 
company which first obtained the franchise 
was entitled to priority, and the other 
oompany must bo adjust its wires as to 
prevent danger from juxtaposition or inter¬ 
ference with the business of the first oom¬ 
pany ; 46 Mo. App. 120 ; and that where 
the street was already occupied by the tele¬ 
graph company the eleotrio light company 
would be enjoined from placing its wires 
so near as to interfere with the transmis¬ 
sion of messages; id. The distance at which 
a wire will affect the wires of the telegraph 
oompany need not be stated in the bill; 76 
Fed. Rep. 178 ; but where the electric light 
oompany had already strung its wires the 
telegraph company could not compel their 
removal; 46 Mo. App. 120. In the case of 
a telephone and an electric light company, 
both having valid franchises, the telephone 
oompany was refused an injunction against 
the latter company on the ground that they 
had first occupied the streets, but on streets 
not occupied by either company, the elec¬ 
tric fight oompany was enjoined from 
using the same side of the street for lights 
and from stringing wires within such a 
distance as to injure the service of the tele¬ 
phone oompany ; 27 Neb. 284 ; 12 Ont. 571; 
27 S. W. Rep. (Tex.) 902. If two electric 
fight companies have the use of the same 
street, the first to occupy them has the 
prior right, and the second company will be 
restrained from stringing its wires sc 
near as to interfere with the business of 
the first company or cause danger to the 
public; 66 Vt. 387 ; 94 Ala. 372. In the 
fatter case the decision was based rather 
on the ground that such juxtaposition of 
the wires was dangerous to public safety, 
than on any business consideration. 

As to the liability for negligence as ap¬ 
plied to electrical companies regarding both 
the employes of such companies and the 
general public, see Poles ; Wires. 

See generally Eminent Domain : High¬ 
ways ; Impairing Obligation of Con¬ 
tracts ; Interstate Commerce ; Master 
& Servant ; Measure of Damages : Neg¬ 
ligence ; Parallel Lines ; Railways ; 
Rates ; Streets ; Telegiiafh ; Telephone. 

ELECTTRICITY . A natural force util¬ 
ized mainly for the production of heat, 
light, and power. 

,A powerful physical agent which makes 
its existence manifest by attractions and 
repulsions, by producing light and heat, 
commotions, and chemical decompositions, 
and other phenomena. Encyc. Diet. 

The great increase in the use of this force 
and its application to the purposes of every¬ 
day fife not only for power to be used for 
transportation and manufacturing, but 
also lor lighting and heating, have natu¬ 
rally brought it constantly before the courts. ’ 
As a result there is a large and constantly 
increasing body of law on the subject which 
will be found under the several titles which 
deal directly with electrical appliances. 
As to trolleys see Railroad ; and with re¬ 
spect to telegraph, telephone, electric fight, 
poles, and wires, see those titles. 

BLECTEOCUTION. A method of 
punishment of death inflicted by causing 
to pass through the body of the convicted 
persona current of electricity of sufficient 
force and continuance to cause death. See 
1 Witth. A Beck. Med. Jur. 668 . 

It is in use in New York under the act of 
1688. and in Ohio was adopted by Act of 
Apnl 9,1896, to go into effect on July 1 of 
that year. 

Punishment by death is not cruel within 
the meaning of the Constitution of the 
United States, which prohibits the inflic¬ 
tion of unusual and cruel punishments: 
and while the infliction of the death pen¬ 
alty by a new agency is unusual, the adop 
tion of such an agency which is not a cer¬ 
tainly prolonged or extreme procedure it 
not violative of this constitutional provi¬ 
sion ; 119 N. Y* 669. 

This act of New York is not repugant tc 
the Constitution of the United States when 


applied to a convict who committed the 
crime for whioh he was convicted after the 
act took effect, 186 U. S. 486. Bee 119 id. 
684; Crimes. 

ELEEMOBYNARIUB (Lat.). An al¬ 
moner. There was formerly a lord almoner 
to the kings of England, whose duties are 
described in Fleta.lib. 2, cap. 28. A chief 
officer who received the eleemosynary 
rents and gifts, and in due method dis¬ 
tributed them to pious and charitable uses. 
Cowel. 

ELEEMOSYNARY. Relating to the 
distribution of nims, bounty or charity; 
charitable. See Corporations. 

ELEEMOSYNARY CORPORA¬ 
TIONS. Such private corporations as are 
instituted for purposes of charity, their ob¬ 
ject being the distribution of the bounty of 
the founder of them to such persons as he 
directed. Of this kind are hospitals for the 
relief of the impotent, indigent, sick, and 
deaf or dumb; Ang. Sc A. Corp. § 39; 1 
Kyd, Corp. 26; 4 Conn. 272 ; 3 Bland 407 ; 
1 Ld. Raym. 5 ; 2 Term 346. The nature of 
eleemosynary corporations is discussed in 
the Dartmouth College case. They are in 
no sense ecclesiastical corporations as un¬ 
derstood in the classification of Blackstone ; 
as Marshall, C. J., said that if the act cre¬ 
ated a civil institution to be employed in the 
administration of the government, it would 
be a public corporation, but it was in fact 
a private eleemosynary institution created 
for purposes unconnected with government, 
—and hone the less so because for public 
education ; 4 Wheat. G8l. See, also, 8 id. 
464 ; 1 Bla. Com. 471. 

A recent writer says : “In the English law corpo¬ 
rations are divided Into eccleaiaj<tica,l and lay; and 
lay corporations are a^ain divided Into eleemosyn¬ 
ary ana civtL It is doubtful how far clear concep¬ 
tions of the law are promoted by keeping in mind 
these divisions. They seem, for us at least, to have 
as historical, rather than a practicAl, value. In a 
country where the church is totally disassociated 
from the state, there 19 little room for a division of 
corporations Into ecclesiastical and lay; and while 
charitable corporations have many features which 
distinguish them from other private corporations, 
as will hereafter appear, It is very seldom that the 
word 1 civil ’ is used in our American books of re¬ 
ports in order to distinguish corporations other than 
charitable.” 

ELEGIT (Lat. eligcrc , to choose). A 
writ of execution directed to the sheriff, 
commanding him to make delivery of a 
moiety of the party’s land and all his goods, 
beasts of the plough only excepted. 

The sheriff, on the receipt of the writ, 
holds an inquest to ascertain the value of 
the lands and goods he has seized, and then 
they are delivered to the plaintiff, who re¬ 
tains them until the whole debt and dam¬ 
ages have been paid and satisfied. During 
that term he is called tenant by elegit; Co. 
Litt. 289. See Pow. Mort.; Wats. Sheriff 
206; 1 C. B. N. s. 508. 

The name was given because the plaintiff 
has his choice to accept either this writ or 
a fl. fa. 

By statute, in England, the sheriff is now 
to deliver the whole estate instead of the 
half. See 3 Bla. Com. 418, n. The writ is 
still in use in the United States, to some 
extent, and with somewhat different modi¬ 
fications in the various states adopting it; 
4 Kent 431, 436; lOGratt. 580 ; 1 Hill , Abr. 
655; 3 Ala. 660. 

ELEMENTS. A term popularly ap¬ 
plied to fire, air, earth and water, anciently 
supposed to be the four simple bodies of 
which the world was composed. Encyc. 
Diet. Often applied in a particular Bense 
to wind and water, as “ trie fury of the 
elements.” Cent. Diet. It has been said 
that “ damages by the elements,” and 

damages by the act of God,” are convert¬ 
ible expressions; 85 Cal. 416. 

ELEMENTS, DAMAGES BY. Us¬ 
ually means damages by air, fire and water. 
These are ordinarily excepted from a lessee’s 
covenant to keep in repair, and refers to 
damages by these occurring without fault 
or negligence in the lessee. Has been held 
to refer only to some Buddcn, unusual or 
unexpected action of the elements, as floods, 
tornadoes, and the like. 10 A. A E. Ency. 
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2 nd ed. 895 ; 40 Minn. 106. “Damages by 
the elements,” and “damages by the acta 
of God” have been held to be convertible 
expressions in the law of leases. Id. ; 35 Cal. 
416. 

ELEVATED BAXLWATS. See 

Railways. 

ELEVATOR. A building containing 
one or more mechanical elevators, especi¬ 
ally a warehouse for the storage of grain ; 
a hoisting apparatus ; a lift; a car or cage 
for lifting and lowering passengers or 
freight in a hoistway. Cent. Diet. 

An elevator is a platform, car rab, or 
cage, propelled vertically in a hoistway, 
hat cnway, or shaft, by cables, moved gen¬ 
erally by either hydraulic pressure, elec¬ 
tricity, steam, or compressed air. In its 
upward and downward course it is usually 
conducted by a motorman on board, who 
stops and starts it at will. In comparatively 
recent years the elevator has come into gen¬ 
eral use in the factor}', mill, warehouse, 
mercantile and office building, and apart¬ 
ment house. It may be construe led and used 
for the carriage of passengers, or freight, or 
both. 10 A A E. Ency. 2nd ed., 945. 

A passenger elevator is not a device dan¬ 
gerous, to life, per se; 90 Wis. 497. 

A landlord who runs an elevator for the 
use of his tenants and their visitore thereby 
becomes a common carrier; 41 Minn. 207 ; 
and is cliarged with the highest degree of 
care which human foresight can suggest, 
both as to the machinery and the conduct 
of his servants ; 54 Fed. Rep. 637 ; 80 Cal. 
595. A carrier of passengers by elevator is 
not an insurer, but is required to exercise 
the highest degree of care ; 62 Fed. Rep. 
139 ; 114 N. Y. 312; 159 Mass. 26. In con¬ 
structing an elevator the utmost care must 
be exercised ; 41 Minn. 209; competent 
workmen must be employed and suitable 
material used ; 20 Col. 292. In case of a 
casualty, it is not enough to show that the 
elevator is one of a kind in ordinary use; 
SO Mo. 390 ; 136 Ill. 170. But the absence 
of safety appliances is said not to be con¬ 
clusive evidence of negligence; 142 Mass. 
83. An elevator is not supposed to be a 
place of danger, to be approached with 
great caution ; but when the door is opened 
a passenger may enter it without stooping 
to make a special examination ; 114 N. Y. 
318. One wno habitually rides on a freight 
elevator, in contravention of a posted no¬ 
tice, does so at his own risk ; 156 Mass. 611. 
See as to injury to passengers, 25 L. R. A. 
33, as to freight id. 34. 

The business of elevating grain is a busi¬ 
ness charged with a public interest, and 
those who carry it on occupy a relation to 
the community analogous to that of a com¬ 
mon carrier, and may Toe controlled by pub- 
lio legislation for the common good ; Munn. 
v . Illinois, 94 U. S. 113 ; 143 U. S. 517. 

For liability of owners of buildinra for 
accidents at elevator shafts, see 9 Lawy. 
Rep. Ann. 640, n. See, generally, Webb, 
Elevators ; L. R. 12 Q. B. Div. 80. 

Operators of Elevators. The propriet or 
or operator of an elevator is a carrier. Id: 
62 Fed. Rep. 139, et al. A carrier by clcviUor 
of passengers, is not an insurer, but is 
required to exercise the highest degree of 
care in everything calculated to insure the 
safety of his passengers. There is no distinc¬ 
tion in law between the duties and liabilities 
of a carrier by elevator and one by railroad. 
I d. 

ELIGIBILITY. The constitution of 
the United States provides that no person 
holding any office under the United States 
shall be a member of either house. The ac¬ 
ceptance by a member of congress of a com¬ 
mission as a volunteer in the army vacates 
nis seat; Cl. & H. 122, 895, 687. But by a 
decision of the second comptroller of the 
treasury, of Feb. 24, 1694. it was held that 
there was no incompatibility of office be¬ 
tween that of a member of the house of rep¬ 
resentatives and the military office held by 
an officer of the United States army on the 
retired list, and that he was entitled to pay 
for both offices. A centennial commis¬ 
sioner holds an office of trust or profit un¬ 


der the United States, and is thereby ineli¬ 
gible as a presidential elector; 16 Am, L. 
Reg. n. s. 15 ; s. c. 11 R. I. 638. A state can¬ 
not by statute provide that certain state offi¬ 
cers are ineligible to a federal offioe; 1 
Bart!. 167, 619. 

Duelling has been made in some states s 
disqualification for office; see Duelling. 
In Kentucky, it was held that the doing of 
any of the prohibited acts was a disquali¬ 
fication for office without a previous con¬ 
viction ; 14 Am. L. Reg. N. B. 22 ; but this 
opinion has been questioned in a note to 
that case. See McCrary, Elect. 189. 

An alien cannot, even in the absence of 
any provision forbidding it, hold an office; 
14 Wis. 497 ; 54 N. W. Rep. (Ia.) 525. See 
Cooley, Const. Lim. 748, n. ; but he may be 
elected to an office ; 28 Wis. 96 ; 60 id. 103. 
And members elect of congress, who were 
ineligible on account of participation in the 
rebellion, have been, admitted to a seat, 
their disqualification having been subse¬ 
quently removed ; McCrary, Elect. 193. 

As to the effect of the ineligibility of the 
candidate having the highest number of 
votes, see ELECTION. 

ELIGIBLE. This term relates to the 
capacity of holding as well as that of being 
elected to, an office ; 15 Ind. 327. See 15 
Cal. 117 ; 3 Nev. 566 ; 14 Wis. 497. 

ELIGIBLE TO THE OFFICE. The 

words “eligible to office” relate to the time 
the candidate is about to assume office, and 
not to the time of his election. They mean 
“qualified for the office.” 97 Kv. 558, 31 
S. W. 137. 

ELISORS. In Practice. Two per¬ 
sons appointed by the court to return a 
jury, when the sheriff and the coroner have 
oeen challenged as incompetent; in this 
case the elisors return the writ of venire 
directed to them, with a panel of the jurors’ 
names, and their return is final, no chal¬ 
lenge being allowed to their array. 3 Bla. 
Com. 355 ; 1 Cow. 82 ; 8 id. 296. See Chal¬ 
lenge. 

ELL. A measure of length. 

In old English the word signifies arm, which sense 
It still retains In the word elbow. Nature has no 
standard of measure. The cubit, the ell, the span, 
palm, hand, finger (being taken from the Individual 
who uses them), are variable measures. So of the 
foot, pace, mile, or mi He paseuum. See Report on 
Weights and Measures, by the secretary of state of 
the United States, Feb. 2s, 1891. 

ELOGIUM (Lat.). In Civil Law. 
A will or testament. 

ELOIGNE. In Practice. (Fr. Eloi¬ 
gner, to remove to a distance ; to remove 
afar off.) A return to a writ of replevin, 
when the chattels have been removed out 
of the way of the sheriff. 

ELONGATA. In Practice. The re¬ 
turn made by the sheriff to a writ of re¬ 
plevin, when the goods have been removed 
to places unknown to him. See, for the form 
of this return, Wats. Sheriff, Appx. c. 16, s. 
3, p. 454; 8 Bla. Com. 148. 

On this return the plaintiff Is entitled to 
a capias in withernam. See Withernam ; 
Wats. Sheriff 300,301. The word 0oign£ is 
sometimes used as synonymous with elon- 
gata , 

ELONGATTT 8 . The sheriff’s return 
to a writ de homine replegiando, q. v. 

ELOPEMENT. The departureof a mar¬ 
ried woman from her husband and dwelling 
with an adulterer. Cowel; Blount; Tom¬ 
lin. 

To constitute elopement the wife must 
not only leave the husband, but go beyond 
his actual oontroL For if she abandon the 
husband, and go and live in adultery in a 
house belonging to him, it is said not to be 
an elopement; 8 N. H. 42 ; 1 Rolle, Abr. 680.. 

While the wife resides with her husband 
and oohabits with him, however exception¬ 
able her conduct may be, yet he is bound 
to provide her with necessaries and to pay 
for them ; but when she elopes, the husband 
is no longer liable for her support, and is 
not bound to pav debts of her contracting. 


when the separation 1 b notorious; and who¬ 
ever gives her credit does so, under these 
circumstances, at htt peril; 3 Pick. 289 ; 0 
Term 008; 11 Johns. 281; Bull. N. P. 185. 
It has been said that the word has no legal 
sense; 2 W. Bla. 1080 ; but it is frequently 
used, as is here shown, with a precisely de¬ 
fined meaning. An action may be main¬ 
tained by the husband, against a third 
person, for enticing away his wife, where 
nothing in the nature of criminal conver¬ 
sation is alleged. See Schoul. Hus. & W. 64; 
Entice. 

ELSE WHERE. In another place. 

Where one devises all his land Id A. B. and C, 
three distinct towns, and eleevekere. and hAd laDds 
of much greater value than those in A, B, and C, In 
another county, the Lands In the other county were 
decreed to pass by the word " elsewhere ” ; and by 
Lord Chancellor King, assisted by Raymond, C. J., 
and other judges, the word '' elsewhere" was ad¬ 
judged to be the same as if the testator had said he 
devised all his lands In the three towns particularly 
mentioned, or In any other place whatever. 8 P. 
Wms. 66. See, also, Chanc. Prec. 202; l Vera. 4, n : 
Cowp. 800, 808; 5 Bro. P. C. 490; 1 East 460. 

Aa to the effect of the word “ elsewhere ” in the 
case of lands not purchased at the time of making 
the will, see 8 Aik. 864 ; 2 Ventr. 861. As to the 
construction of the words 11 or elsewhere ” In ship- 
ping articles, see 8 Gall. 477. 

ELU VIONES. Spring-tides. 

EMANCIPATION. An act by which 
a person who was once in the power or un¬ 
der the control of another is rendered free. 

This is of importance mainly in relation 
to the emancipation of minora from the 
parental control. See 3 Term 355 ; 8 id. 
479; 11 Vt. 258, 477 ; 2 Ind. App. 264 ; 37 
W. Va. 242. See Cooper, Justin. 441, 480; 
2 Dali. 57, 58; Femere, Diet, de Jurisp. 
Emancipation; Manumission. 

An infant husband is entitled to his own 
wages, so far as necessary for the support 
of nimself and family, even though he 
married without his father’s consent; 157 
Mass. 73. Where children contract for, 
collect, and use their own earnings, eman¬ 
cipation is to be inferred ; 29 Wkly. Law 
Bui. 389; and so when they become of age, 
no other facts being shown ; 28 Atl. Rep. 
(Vt.) 033. 

EMANCIPATION PROCLAMA¬ 
TION. See Bondage. 

EMBARGO. A proclamation or order 
of state, usually issued in time of war or 
threatened hostilities, prohibiting the de¬ 
parture of ships or goods from some or all 
the ports of such state, until further order. 

2 Wheat. 148. 

A civil embargo is the act of a state de¬ 
taining the ships of its own citizens in port, 
which amounts to an interdiction of com¬ 
merce, accompanied, as it usually is, by a 
closing of its ports to foreign vessels. Such 
an embargo is enumerated under the head 
of reprisals. A hostile embargo is a seizure, 
as before mentioned, of foreign vessels and 
property which may be in the porta of the 
wronged state. This may also be a pre¬ 
lude to war. Snow, Int.Law 78. 

The detention of ships by an embargo is 
such an injury to the owner as to entitle 
him to recover on a policy of insurance 
against “arrests or detainments.’* And 
whether the embargo be legally or illegally 
laid, the injury to the owner is the same, 
and the insurer is eoually liable for the loss 
occasioned by it. Marsh. Ins. b. 1, c. 12, a 
5 ; 1 Kent 60 ; 1 Bell, Diet. 517. 

An embargo detaining a vessel at the port 
of departure, or in the course of the voyage, 
does not of itself work a dissolution of a 
charter-party, or of the contract with the 
seamen. It is only a temporary restraint 
imposed by authority for legitimate politi¬ 
cal purposes, which suspends for a time 
the performance of such contracts, and 
leaves the rights of parties untouched ; 1 
Bell, Diet. 517 ; 8 Term 250 ; 5 Johns. 308 ; 

7 Mass. 825 ; 8 B. & P. 405 ; 4 East 546; 
Twiss’ Law of Nations, part ii. s, 12. 

EMBARGO, HOSTILE. See Hos¬ 

tile Embargo ; Embargo. 

EMBASSAGE or EMBASSY. 'Hie 
message or commission given by a sovereign 
or state to a minister called an “ambas- 
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ttdor," empowered to treat or communicate 
with another sovereign or state; also the 
establishment of an embassador. Black, 

L. Diet. 

^arrtTezy.T.ieirEN T. In Criminal 
Law. The fraudulent appropriation to one’s 
own use of the money or goods entrusted to 
one's care bv another. 40 Y. Super. Ct. 41. 

The fraudulent appropriation of property 
by a person to whom it has been intrusted 
or to whose hands it has lawfully come ; 
it is distin^ruishod'from larceny in the fact 
that the original taking of the property was 
lawful or with the consent or the owner, 
while in larceny th.e felonious attempt must 
have existed at the time of the taking. 160 
U. S. 268. 

The principles of the common law not be¬ 
ing found adequate to protect general own¬ 
ers against the fraudulent conversion of pro¬ 
perty by persons standing in certain fidu¬ 
ciary relations to those who were the subject 
of their peculations, certain statutes have 
been enacted, as well in England as in this 
country, creating new criminal offences 
and annexing to them their proper punish¬ 
ments. The general object or these statutes 
doubtless was to define and embrace, as 
criminal offences punishable by law, certain 
cases where, although the moral guilt was 

S uite as great as in larceny, yet the technical 
bjection arising from the fact of a posses¬ 
sion lawfully acquired by the party screened 
him from punishment. 2 Mete. Maas. 345; 

9 id. 142. See 34 La. Ann. 1153. 

In order to constitute embezzlement, it 
most distinctly appear that the party acted 
with felonious intent, and made ah inten¬ 
tionally wrong disposal, indicating a design 
to cheat and deceive the owner. A mere 
failure to pay over money intrusted to such 
party as agent for investment is not suffi¬ 
cient, if this intent is not plainly apparent; 
62 Mich. 276. The money appropriated 
need not have been intrusted to the ac¬ 
cused by the owner; it is sufficient if it 
were intrusted to the employer of the 
accused and appropriated by the latter; 27 
S. W. Rep. (Ky.) 311 ; and that the money 
was taken without any attempt at conceal¬ 
ment is no defence to the charge of em¬ 
bezzlement ; 38 Pac. Rep. (Cal.) 42. 

Embezzlement being a statutory offence, 
reference must be had to the statutes of the 
jurisdiction for the classes of persons and 
property affected by them. It has been 
held that there may be embezzlement of 
bank bills; 63 Mass. 284; municipal or city 
bonds; 91 N. Y. 5; 66 Wis. 843 ; grain ; 88 
La. 321 ; an animal; 72 Ala. 272 ; com¬ 
mercial securities; 24 la, 102 ; [1891] 1Q. B. 
112; and of a mortgage ; 5 Allen 502 ; and 
by public officers, placed in a fiduciary 
relation as such ; 10 Gray 173; 10 Micb. 
54. See 11 Allen 439 ; 31 Cal. 108; 15 Wend. 
581; 86 Pa. 416; 22 Minn. 67 ; 6 How. Pr. 
59; 81 la. 587 ; 111 Mo. 418. Where one 
withdraws from the money drawer of a 
cash register money that he had deposited 
a moment before without registering the 
sale of the article for which it had been 
received, he is guilty of embezzlement; 155 
Maas. 523. Where an attorney collects 
money for his client, he acts as agent and 
attorney, and in either case, if he appro¬ 
priate the money collected to his own use 
with the intention of depriving the owner 
of the same, he is guilty of embezzlement; 
74 Mich. 478. In a prosecution for the em¬ 
bezzlement of money held by defendant 
as bailee, it is immaterial that it was .de¬ 
posited in a bank for a time, so that the 
money actually converted was not the iden¬ 
tical bills delivered to the bailee; 160 Mmil 
319. 

A taking is requisite to constitute a lar¬ 
ceny, and embezzlement is in substance and 
essentially a larceny, aggravated rather than 
palliated by the violation of a trust or con¬ 
tract, instead of being, like larceny, a tres¬ 
pass. The administration of the common 
law has been not a little emb&rrawed in dis¬ 
criminating between the two offences. But 
they are so far distinct in their character 
that, under an indictment charging merely 
a larceny, evidence of am he w.lwmpr> i is not 
sufficient to authorize a conviction ; and in 


oases of embezzlement the proper mode Is 
to allege suffioient matter in the indictment 
to apprise the defendant that the charge is 
for embezzlement. And it is often no less 
difficult to distinguish this crime from a 
mere breaoh of trust. Although the ntatutes 
declare that a party shall be deemed to 
have committee the crime of simple lar¬ 
ceny, yet it is a larceny oi a peculiar char¬ 
acter, and must be set forth in its distinc¬ 
tive character ; 8 Mete. 347 ; 9 id . 138; 

9 Cush. 384 ; 82 Ill. 436 ; 36 Ohio St. 260. 
See 81 DJL 599; 18 Ark. 168; Bish. Cr. L. $ 
838. 

When money is embezzled, the owner has 
a right to settle as for an implied contract, 
and such settlement is no bar to a criminal 
prosecution ; 66 N. Y. 526; 111 Mo. 473. 

A partner is not guilty of embezzlement 
in appropriating the funds of the firm to 
his own use : 58 N. W. Rep. (Ia.) 1086. 
See 3 Tex. App. 522 : 12 Cox, C. C. 96. 

When an embezzlement of a part of the 
cargo takes place on board of a ship, either 
from the fault, fraud, connivance, or negli¬ 
gence of any of the crew, they are bound 
to contribute to the reparation of the loss, 
in proportion to their wages. So too the 
embezzlement of property saved is a bar to 
salvage. When the embezzlement is fixed 
on any individual, he is solely responsible; 
when it is made by the crew, or some of 
the crew, but the particular offender is un- t 
known, and, from the civeumstanoes of the 
case, strong presumptions of guilt applyto 
the whole crew, all must contribute. The 
presumption of innocence is always in favor 
of the crew; and the guilt of the parties 
must be established beyond all reasonable 
doubt before they can be required to con¬ 
tribute ; 1 Mas. 104 ; 4 B. A P. 847 ; 9 Johns. 

17; Dane, Abr. Index; Weak. Ins. 194 ; 8 
Kent 151 ; See Pare. Sh. A A dm. 

Stringent provisions are made by several 
acts of congress against the embezzlement 
of arms, munitions, and habiliments of war, 
property stored in publio storehouses, let¬ 
ters, precious metals, and coins from the 
min t. 

Embezzling Money. One who cm- 
beszles money from an estate forfeits bis 
right to commissions, irrespective of whether 
he is or is not convicted of any crime in 
respect thereto, and his conviction docs not 
involve the pecuniary amount of the com¬ 
missions which he forfeits by reason of the 
embezzlement. 205 U. S. 292. See Labceny 
and Embezzlement. 

KMR T.T glW EN TS (Fr. eyabler, or embla- 
ver, to sow with corn. The profits of the 
land sown). The right of a tenant to take 
and carry away, after his tenancy has 
ended, such annual products of the land as 
have resulted from his own care and labor. 
The term is also applied to the crops them- I 
selves. Co. Litt o5 b ; 4 H. A J. 189; 8 B. 

A Aid. 118s 64 Pa. 184. 

It 1 b a privilege allowed to tenants (or life, at 
will, or from year to year, because of the uncer¬ 
tainty of their estates and to encourage husbandry. 

If, however, the teaancy la for yean, and its dura¬ 
tion depends upon *00 contingency, a tenant when 
he sows a crop must know whether his term will 
continue long enough for him to reap it. and la not 
permitted to reenter and out It after his term has 
ended; 4 Bingh, 802; 10 Johns. 861; 5 Heist. 128; 48 
Mo. App. 480. Whenever a tenancy, other than at 
sufferance, is from the first of uncertain duration 
and Is unexpectedly terminated without fault of 
the tenant, ne is entitled to emblements; 86 Ala. 
608. 

This privilege extends to cases where a 
lease haw been unexpectedly terminated by 
the act of God or the law; that is, by some 
unforeseen event which happens without 
the tenant’s agency ; as, if a lease is made 
to husband and wife so long as they con¬ 
tinue in that relation, and tney are after¬ 
wards divorced by a legal sentence, the 
husband will be entitled to emblements; 
Olaad’s case, 5 Co. 116 b; or where the 
leasee of a tenant for life has growing crops 
unharvested at the time of thelatter’s death, 
he is entitled to them ; 56 Conn. 874. A 
similar result will follow if the landlord, 
having the power, terminates the tenancy 
by notice to quit; Cro. Eliz. 460 ; but not 
where, under the terms of the lease, the 
landlord re-enteis, and takas possession be¬ 


cause the tenant fails to pay rent: 69 Hun 
588. See other cases of uncertain duration, 

9 Johns. 112 , 8 Viner, Abr. 864 ; 8 Pa. 496. 
But it is otherwise if the tenancy is deter¬ 
mined by an act of the tenant which works 
a forfeiture ; os if, being a woman, she has 
a lease for a term of years provided she re¬ 
mains so long single, and she terminates it 
by marrying; for this is her own act; 9 
B. A Aid. 470 ; 1 Price 58; 8 Wend. 584. 
A landlord who re-enters for a forfeiture 
takes the emblements; 7 Bingh. 154. 
Where a tenant wrongfully retains posses¬ 
sion of land after his term has expired, 
crops planted by him so long as they remain 
unsevered, belong to the landlord ; 45 Mo, 
App. 505. See Landlord and Tenant. 

All such crops as in the ordinary course 
of things return the labor and expense be¬ 
stowed upon them within the ourrent year 
become the subject of emblements,—con¬ 
sisting of grain, peas, beans, hemp, flax, and 
annual roots, such as parsnips, carrots, tur¬ 
nips, and potatoes, as well as the artificial 
grasses, which are usually renewed like 
other crops. But such things as are of 
spontaneous growth, as roots and trees not 
annual, and tne fruit on such trees, although 
ripe, and grass growing, even if ready to 
cut, or a second crop of clover, although 
the first orop taken before the end of the 
term did not repay the expense of cultiva¬ 
tion, do not fall within the description of 
emblements; Cro. Car. 515 : Cro. Eliz. 463 ; 

10 Johns. 861 ; Co. Utt. 55 &; Tayl. Landl. 

6 T. § 584 ; Woodf. Landl. AT. 750. 

But although a tenant for years may not 
be entitled to emblements os stick , yet by 
the custom of the country, in particular 
districts, he may be allowed to enter and 
reap a crop which he has sown, after his 
lease has expired ; Dougl. 201 ; 16 East 71 ; 

7 Bingh. 465. The parties to a lease may, 
of course, regulate all suoh matters by an 
express stipulation ; but in the absence of 
such stipulation it is to be understood that 
every demise is open to explanation by the 
general usage of the country where the 
land lieB, in respect to all matters about 
which the lease is silent; and every person 
is supposed to be cognizant of this custom 
and to contract in reference to it; 2 Pet. 
138; 5 Binn. 285. The rights of tenants, 
therefore, with regard to the away-going 
crop, will differ in different sections of the 
country ; thus, in Pennsylvania and New 
Jersey a tenant is held to be entitled to the 
grain sown in the autumn before the ex¬ 
piration of his lease, and coming to matu¬ 
rity in the following summer; Mitch. R. P. 
24; 54 Pa. 142; 2 South. 460 ; 13 Conn. 
59; 34 N. J. L. 89; while in Delaware the 
same custom is said to prevail with respect 
to wheat, but not as to oats; 1 Harr, Del. 
522 ; and trespass will lie against one who 
interferes with the land to the injury of 
the outgoing tenant; 6 Houst. 584. 


Of a similar nature would be the tenant's 
right to remove the manure made upon the 
farm during the last year of the tenancy. 
Good husbandry requires that it should 
either be used by the tenant on the farm, or 
left by him for the use of his successor; and 
such is the general rule on the subject in 
England as well as in this country ; 15 
Wend. 169; 2 Hill, N. Y. 143 ; 2 N. Chipm. 
115; 1 Pick. 871. A different rule has 
been laid down in North Carolina; 2 Ired. 
826 ; but it is clearly at variance with the 
whole current of American authorities upon 
this point. 8 ee Manure. Straw, however, 
is incidental to the crop to which it belongs, 
and may be removed in ail cases where the 
crop may be ; 22 Barb. 668 ; 1 W. A S. 509. 

There are sometimes, also, mutual privi¬ 
leges, in the nature of emblements, which 
are founded on the common usage of the 
neighborhood where there is no express 
agreement to the contrary, applicable to 
both outgoing and incoming tenants. Thus, 
the outgoing tenant may by custom be en¬ 
titled to the privilege of retaining posses¬ 
sion of the land on which his away-going 
crops are sown, with the use of the barns 
and stables for housing and carrying them 
away; while the incoming tenant has the 
privilege of entering during the continu¬ 
ance of the old tenancy for the purposes of 
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ploughing and manuring the land. But, 
independently of any custom, every tenant 
who is entitled to emblements lias a right 
of ingress, egress, and regress to cut and 
carry them away, and the same privilege 
will belong to his vendee,—neither of them, 
however, having any exclusive right of 
possession. See 46 Barb. 278 ; TayL Landl. 
& T. § 543 ; Woodf. Landl. T. 754. Land¬ 
lord and Tenant ; Way-ooinq Chop. 

EMBRACEOB. In Criminal Law. 
He who, when a matter is on trial between 
party and party, comes to the bar with one 
of the parties, and, having received Borne 
rewaruso to do, speaks in tne case or privily 
labors the jury, or stands there to survey 
or overlook them, thereby to put them in- 
fear and doubt of the matter. But persons 
learned in the law may speak in a cause for 
their clients. Co. Litt, 369; Termes de la 
Ley. 

EMBRACERY. In Criminal Law. 

An attempt to corrupt or influence a jury, 
or any way incline them to be more favor¬ 
able to one side than to the other, by money, 
promises, threats, or persuasions, whether 
the juror on whom such attempt is made 
give any verdict or not, or whether the 
verdict be true or false. Hawk. PI. Cr. 359 ; 
Bacon, Abr. Juries , M 3 ; Co. Litt. 157 t>, 
369 a ; Soy 102 ; 11 Mod. Ill, 118; 5 Cow. 
503 ; 2 Bish. Cr. L. § 389; 2 Nev. 268 ; 5 Day 
260. 8 Vt. 57 ; 20 Hd. 9. 

Such an attempt is a misdemeanor at 
common law ; Cl. Cr. L. 326. 

EMENDA (Lat.). Amends. That which 
is given in reparation or satisfaction for a 
trespass committed ; or, among tne Saxons, 
a compensation for a crime. Spelman, 
Gloss. 

EMENDALS. In English Law. 

This ancient word is said to be used in the 
accounts of the inner temple, where so 
much in emendais at the foot of an account 
signifies so much in bank, in stock, for the 
supply of emergencies. Cunningham, Law 
Diet. But Spelman says it is what is con¬ 
tributed for the reparation of losses. Cowel. 

EMENDATIO PANTS ET CERE- 
VTSL53. The power of supervising and 
correcting the weights and measures of 
bread ana ale. Cowel. 

EMERGENCY. An unexpected con¬ 
dition demanding immediate action. Eng¬ 
lish. 

EMIGRANT. One who quits his coun¬ 
try for any lawful reason, with a design to 
settle elsewhere, and who takes his family 
and property, if he has any, with him. 
Vattel, b. 1, c. 19, § 224. See 2 Cra. 302. 

EMIGRANT AGENT. A person 
engaged in hiring laborers to be employed 
beyond the limits of the State (as used in a 
revenue act of the State of Georgia). 179 
U. S. 270. 

EMIGRATION. The act of removing 
from one place to another. 

It is sometimes used in the same sense as 
expatriation ; but there is some difference 
in the signification. Expatriation is the 
act of abandoning one's country ; while em¬ 
igration is, perhaps not strictly, applied to 
tne act of removing from one part of the 
country to another. See 2 Kent 84, 44; 
Expatriation. See Immigration. 

EMINENCE. A title of honor given 
to cardinals. 

EMINENT DOMAIN. The superior 
right of property subsisting in a sovereign¬ 
ty, by which private property may in cer¬ 
tain cases be taken or its use controlled 
for the publio benefit, without. regard to 
the wishes of the owner. 

The power to take private property for 


mu, 


The right of every government to ap¬ 
propriate otherwise than by taxation and 
its police authority (which are distinct 
powers), private property for publio use. 
Dill. Mun. Corp. §6847 

Different theories are advanced as. to the precise 


nature of the power, and It has been defined to be the 
rijtbt retained by the people or government over 
the estate of individuals, to reclaim the same for 
public use,—a kind of reserved right or estate re¬ 
maining In the sovereign as paramount to the 
individual title. This conception of the right was 
at one time very generally accepted. The rwiult of 
this view is to consider the right, theoretically at 
least, as so much of the original proprietorship 
retained by the sovereign power in granting, lands 
or franchises to individuals or corporations, wher¬ 
ever the common-law theory of original proprietor- 
■hip prevails. An argument by analogy In support 
of this v(ew Is derived from the able examination 
and explanation of the origin of tbejfcs publicum in 
7 Cush. 90. See, also, remarks of Danielle J.; 0 How. 
633, Perhaps no better statement of this doctrine is 
to be found than this : “The highest and most exact 
Idea of property remaining in the government, or In 
the aggregate body of the people In their sovereign 
capacity, giving p right to resume the possession of 
the property In the manner directed by the con¬ 
stitution and the laws of the state whenever the 
public good requires It." 3 Paige. Ch. 73 ; or, “ The 
true theory and principle of the matter Is, that the 
legislature resume dominion over the property* and 
having resumed It, Instead of using itby their 
agents, to effect the intended public good and to 
avoid entanglement in the common business of life, 
they revest It In other individuals or corporations to 
be used by them In such manner as to effect, 
directly or indirectly, or incidentally, as the case 
may be, the public good intended." 34 Conn. 7b: 
•ee also 8 Yerg. 41; b Barb. 480 ; 118 N. Y. 376 ; 23 
MO. 607. 

But this theory of resumption of original pro* 
prietorship is disapproved by the moat authorita¬ 
tive writers, and with reason ; the weight of author¬ 
ity and of argument are both against it. In thl& 
country the right is exercised by two governments, 
each sovereign, operating on the same property: 
the federal power can, upon no hypothesis, be based 
upon original grant in the older states, nor perhaps 
the state power, in the new states; a new sove¬ 
reignty by acquiring territorial rights succeeds to 
this right over property, of which the original 
grant was from the prior one ; property may be ap¬ 
propriated a second time after the power has been 
already exercised and, upon the theory under coo j 
side ration, necessarily exhausted; personal property* 
is subject to the right; although the doctrine of re¬ 
served right canoot apply to It, while the reversion 
of the state will supply no argument, as it applies 
equally to personal property in which the state 
never had any title ; and any paramount of reserved 
right could be granted, but this right never can; 
118 111. 427 ; 30 Conn. 196. All these considerations 
are inconsistent with the theory suggested and seem 
to leave no alternative but to recognLze the right as 
an attribute of sovereignty and in no sense an in¬ 
terest or estate. See Lewis, Em. Dom. $ 3 ; Rand. 
Em. Dom. f 8 ; 89 la. 66 ; 2 Dev. & B. L. 461; id Wend. 
9, 67; 3 Redf. Railw. 

This right is distinguished from publio do¬ 
main, which is property owned absolutely 
by the state in the same manner as an in¬ 
dividual holds his property; 87 Am. Jur. 
121; 2 Kent, Com. 339; 8 Yerg. 889 ; 6 How. 
540 ; termed by Cooley 4t the ordinary do¬ 
main of the state ”; Const. Lim. 642. 

The right of eminent domain is not to be 
confounded with cases in which there ex¬ 
ists a sovereign right to take or destroy 
private property without making compen¬ 
sation. The familiar case of taxation is 
readily distinguished. An owner is not en¬ 
titled to compensation for damage or loss 
to property taken or destroyed during war. 
As to tne distinction between the war power 
and eminent domain see 18 Am. L. Reg. 
265, 337, 401; Mills, Em. Dom. § 8 . So 
property may be taken under a controlling 
necessity, or to prevent the spread of a fire ; 
12 Co. 68 ; 28 N. J. L. 605 ; 50 Tex. 614; 7 
Mete. 462; 13 Minn. 88 ; 18 Wend. 126 ; or, 
under the police power, to abate a nuisance 
(a. v.); 7 Cush. 53 (in which Bhaw, C. J., 
draws the distinction between the police 
power and eminent domain); 126 Mass. 438 ; 
or by restraining the owner of land from 
making a noxious use of it; 105 Ill. 888 ; 
or by removing sand, etc., from beaches ; 

11 Meto. 55 ; compelling railroads to erect 
cattle guards; 27 Vt. 140; or holding them 
responsible for damages by fire ( q.v .) from 
locomotives; 41 la. 297; compelling riparian 
owners to keep up a levee ; 2 Mart. La. N. 8. 
455; or changing the oouroe of a river ; 
47 Cal. 586; or as a forfeiture for violation 
of law; 8 R. I. 64 ; 8 Mich. 880 ; 26Pa. 287; 

12 La. Ann. 482. 

History and nature of the power The 
phrase “ eminent domain ’* appears to have 
originated with Grotius, who carefully de¬ 
scribes its nature; Lewis, Em. Dom. £ 8, n.; 
Mills, Em. Dom. §5:1 Thayer, Cas. Const. 
L. 945. The power is a universal one and 
as old as political society, and the American 
constitutions do not change its scope or 
nature but simply embody it, as described 
by Grotius, in positive, fundamental law. 

Tbs language of Orotlu* Is: “ We have elsewhere 
■aid, that, tbe property of subjects Is under the 
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Md..444; 90 N. Y. 227; though the latter 
method is upheld in some cases ; 1 Barb. 24 ; 
108 Mass. 336 ; 54 N. H. 590 ; but it is held 
that the United States may delegate to a 
tribunal created under the laws of che state 
the power to fix and determine the amount 
of compensation to be paid by tho federal 
government for private property taken by 
it in the exercise of the right of eminent 
domain ; 109 U. S. 513. The United States 
circuit court has jurisdiction to entertain 
proceedings instituted by the United States 
to appropriate land for a postoffice; 91 
U. S. o07. In this case there was no act of 
congress relating to the subject except the 
appropriation of money, ana a direction to 
the secretary of the treasury to purchase a 
site, and the jurisdiction was objected to. 
The supreme court held that the proceed¬ 
ings were a suit at law and cognizable under 
the general provisions of the judiciary act. 
As to the federal right, see 14 Am. & Eng. R. 
R. Cas, 30; 15 Am. L. Reg. 193; 91 U. S. 367. 
The state cannot condemn for the United 
States and bind the Latter as to compensa¬ 
tion ; 23 Mich. 471, in which the whole sub¬ 
ject of the exercise of this right by state and 
federal governments was considered by 
Cooley, J. Proceedings may be in the 
United States courts, or in state courts, in 
the name of the United States, and state 
practice should be followed ; 96 N. Y. 227 ; 
48 Wis. 385 ; 109 U. S. 513 ; or may by act 
of congress be made to follow some state 
statute; 82 Pa. 882. 

Public uses of the federal government 
have been held to be piiblio uses of the 
fetate ; 14 Md. 444. 

Proceedings understate laws for condem¬ 
nation of lands, involving the ascertain¬ 
ment by judicial proceedings of the value 
of property to be paid as compensation, may 
be removed to the United States court; 124 
U. S. 197; 75 Fed. Rep. 34 ; if they take the 
form of a proceeding before the courts; 
98 U. S. 403 ; the preliminary proceedings 
are in the nature of an inquest and not a 
“suit,” but when transferred into the state 
court by appeal it becomes one ; id. ; 115id. 
1, 18. As io removal of such proceedings, 
see 25 Am. L. Reg. 183. 

An interesting question referred to but 
not decided by the supreme court is whether 
a state can exercise this right as to lands of 
the United States not held for actual publio 
uses, without the consent of congress or 
of an officer having power of disposal of 
public lands. It has oeen decided in the 
affirmative ; 0. Porter, Ala. 472 ; and it was 
also held that an abandoned military reser¬ 
vation is part of the public lands and that 
the state may use them to construct publio 
roads or bridges, by the right of eminent 
domain; 6 McLean 517 ; but a municipal cor¬ 
poration has no right to open streets through 
property of the United States, adjacent to 
the citv, although the ground had been laid 
out in lots and streets by the goVerrunept 
7 How. 185. In the latter case it was said 
that such power would exist as to land 
“ purchased by the United States as a mere 
proprietor, and not reserved or appropriated 
to any special purpose ; ” but in a later case 
this and other like expressions were charac¬ 
terized as dicta, ana it was said that the 
view could hardly be-reconciled with special 
railroad and general legislation of congress, 
and that “ when that question shall be 
brought into judgment here, it will require 
and receive the careful consideration of the 
court117 U. 8 . 151. 

Exercise of the power throuah agents. The 
right of eminent domain is also an attribute 
or part of the sovereignty of the states, 
ana is by them exercised for a great and 
constantly increasing variety of purposes, 
some of which are For governmental uses 
either of the state at large or of local mu¬ 
nicipal bodies, or by private persons or cor¬ 
porations authorized to exercise some func¬ 
tion of such publio character, technically 
known as a public use. When this is con¬ 
ferred upon private persons or corporations 
the right is termed by some writers the 
delegated power of eminent domain; 4 
Thomp. Corp. ch. exxii.; and such person or 
corporation is the agent of the state for its 
exercise. Strictly speaking it is not accu¬ 


rate to say that the state delegates a right 
of sovereignty, of which it cannot divest 
itself, hence it is more exact to speak of it 
as exercising the power through an agent. 
While corporations are usually selected for 
such agency, it may be and sometimes is 
conferred upon individuals; 5 Ohio 485 ; 50 
N. H. 591 ; 4 Wend. 667 ; 70 Cal. l 8 »; and 
where incorporation and a franchise were 
granted to an individual ** and associates n 
It was field fE&t he need, hot associate any 
one with him ; 8 Me. 365. It has also been 
held that an individual as purchaser of a 
railroad and franchises at tne foreclosure 
sale acquired the right to condemn lands; 
93 U. 8 . 217; 89 La. Ann. 417. In one case 
it is said that a statute neither did nor oould 
confer this right “ upon private persons, 
but only corporations organized for public 
purposes can be clothed with Buch privi¬ 
leges ; ” 80 Pa. 59 ; but this expression, so far 
as it conoerne the power of tne legislature, 
was obiter; and a case often cited with this 
only decides that under a general act, then 
under construction, the power could not be 
exercised by individuals, because there was 
no provision of law for Its exercise by in¬ 
dividuals ; 10 Ohio St. 372. 

The exercise of the power by such agen¬ 
cies is governed in the main by the same 
principles and Limitations as when it is 
directly exerted by the federal or state 
government, and the exceptions to this rule 
readily disclose themselves In the consider¬ 
ation of the natural divisions of the subject. 
When its exercise by a private corpora¬ 
tion is authorized it has been termed not 
a franchise but a means to the enjoyment 
or corporate franchises; 10 Ohio 8 t. 872; 
but the contrary view was expressed by 
Bradley, J., in 127 U. 8 . 1 , and it is remarked 
by a recent writer that “ a power conferred 
upon certain corporations, which is not 
possessed by the citizens generally, and 
which is in derogation of their rights, so 
nearly resembles a franchise as tojuatify 
its treatment ” under that title ; 4 Thomp. 
Corp. § 5587. The use of the term franchise 
is not defined, by those who most use it, with 
suffioient precision to be oonolusive against 
either view. It is as much a franchise, if 
one at all, if exercised by an individual as 
a corporation, though the writer quoted 
seems to overlook the possibility of this. 
It is, however, a grant of power or privilege 
from the sovereign to the citizen or subject, 
to do what would but for the grant be un¬ 
lawful, and it undoubtedly does come with¬ 
in the usually accepted definition of tho 
word franchise (q. v.). As is true with re¬ 
spect to franchises generally, the grant of 
the power is never presumed unless the in¬ 
tent to part with it is olearly expressed; 
id. § 5598 ; Lewis, Em. Dom. § 240 ; 98 Pa. 
150; 74 Ga. 670 ; 42 Mo. 225 ; 41 N. J. Eq. 
IS; and its exercise by the state may de¬ 
termine a preceding contract made by the 
state without impairing the obligation of 
suoh contract, the right itself being always 
reserved by implication, if not expressly; 
84 Va. 271. 

It is no objection to a grant of the power 
to a corporation that the latter is seeking 
to effect itff own private gain; 4 Thomp. 
Corp. § 5589 ; for that is said to be merely 
compensation for the risk assumed for the 
benefit of the publio ; 17 N. H. 47. When 
unrestrained by constitutional provision, 
the discretion of the legislature in selecting 
agents through whom the power is to be 
exercised js absolute. In a state whose 
constitution prohibits its exercise by foreign 
<yyrpor<xi'U 7 M T;nev rannot or course act un¬ 
less domesticated in the state ; 52 Fed. Rep. 
627 ; but otherwise they may do eo ; 89 N. 
Y. 171 ; 148 N. Y. 411; 88 Pa. 175; 145 Mass. 
450 ; 57 la. 560 ; 81 Mo. 120; 69 Hun 615 ; 
but a constitutional incapacity cannot be 
avoided by acting through a domestic cor¬ 
poration ; 27 Neb. 699 (see 22 Neb. 028 ; 59 
la. 668J ; though by consolidating with a 
domestio corporation it may exercise the 
power ; 47 Mioh. 456 ; 86 Minn. 85 ; as there¬ 
by the consolidated company becomes a 
corporation of the state ; 88 Neb. 171. 

How the question of public use is determin¬ 
ed . It is well settled that the power exists 
only in amm whereJbhe publio exigency de¬ 


mands Its exercise. See remarks of Wood J 
bury, J., and cases cited by him in 6 How. 
545. But the practice of all the states and 
of the federal government, since this de¬ 
cision, in condemning land for purposes of 
publio convenience but not necessity, has 
been so frequent that the legislative control 
over the necessity and the particular loca¬ 
tion is almost universally conceded. Mills, 
Em. Dom. § 11 . In a proceeding to condemn 
land, the term “ necessary ” does not mean 
that it is indispensable or imperative, but 
only that it is convenient ana useful ; and 
if an improvement is useful, and a con¬ 
venience and benefit to the public suffi¬ 
cient to warrant the expense in making 
it, then it is neoessary ; 91 Mich. 149; but 
it is no ground for a right to take land 
that its resources could be utilized at a 
much less expense than the land already 
owned; 64 Cal. 128. In 4 Thomp. Corp. 
§ 5598, in concluding a discussion of the 
various theories as to what uses are publio 
uses, the author says : “ But it is a sound 
conclusion that the use must be a public 
use in the sense that it is open to Buch 
members of the publio as may choose to 
use it upon the performance of reasonable 
or proper conditions; or in the sense of 
satisfying a great public want or exigency. 
On the other hand, where the public use is 
not compulsory, but is optional with the 
private corporation seeking the condem¬ 
nation, it is not a publio use.” In U. 8 . v. 
Gettysburg Electric Railway Co., 160 U. 8 . 
068, it was said: 14 The constitution pro¬ 
vides that private property shall not be 
taken for puDlio uses without just compen¬ 
sation . These words are a limitation, the 
same in effect as 4 You shall not exercise 
this power exoept for publio use.”* 

The legislature cannot so determine that 
the use is publio as to make its determina¬ 
tion conclusive on the courts, and the ex¬ 
istence of a public use in any class of cases 
is a question for the courts; Mills, Em. Dom. 

§ 10 ; 44 Vt. 648 ; 59 Wis. 864 ; 21 W. Va. 
634; 42 Ohio St. 202 ; 87 Md. 687 ; 51 Cal. 
209; 84 Ala. 811. 

The Missouri constitution provides, as do 
those of Colorado, Mississippi, and Washing¬ 
ton, that it shall be a judicial question 
whether the use contemplated is public, 
and that question will be determined with¬ 
out the aid of a jury ; 91 Mo. 54 . 

The presumption is in favor of the publio 
Character oT a use declared so by the legis¬ 
lature ; 79 Pa. 257 ; 21 W. Va. 584 ; and un¬ 
less it is clear that it is not possible for the 
use to be publio, the courts cannot inter¬ 
fere ; Mills, Em. Dom. § 10. 

In an early case It was sold that In general the 
question whether a particular structure, as a bridge, 
or a look, canal, or road, is tor the public use, is a 
question for the legislature, and ft may be pre¬ 
sumed to have been decided by them ; 12 Cush. 
475: oiting 4 Pick. 468; but in a later case when this 
position was broadly urged, It was held to be obvi¬ 
ously untenable, and that, where the power was 
exercised, it necessarily involved an Inquiry Into 



to determine finally upon tne extent or its autnonty 
over private rights , 16 Gray 417. In this case what 
is probably the true dootrine was stated, that it is 


the duty of the courts to make ail reasonable Dre¬ 
sumptions in favor of the validity of the legislative 
act. But this is simply the application to tM* 
particular subjeot of The general presumption of 
the constitutionality of legislative acta. __ 

This right of the courts to determine the 
question of public use was maintained in 
103 N. Y. 875; but if the court determine 
the matter in question to be a public use, 
their power is exhausted and the extent to 
whioh property shall be taken, for it is 
wholly in the legislative discretion ; 147 
U. 3. 282. Whether the necessity exists 
for taking the property is a legislative ques¬ 
tion ; 87 N. E.K 9 p. (Mass.) 437. 

The grant of the nght is a determination 
on the part of the legislature that the object 
is neoessary; 31 N. J. Eq. 475; and of thia 
it is the judge; 80 Ky. 259 ; 98 N. Y. 100; 
25 Mo. 540; and parties cannot be heard on 
the question of 'necessity ; 127 Mass. 408. 
If it is a publio use there is no restraint on 
legislative discretion and the judicial func¬ 
tion is gone; Mills, Em. Dom. § 11. If the 
use is oertainly publio courts will not inter¬ 
fere ; only when there is an attempt to 
evade the law and procure condemnation 
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for private uses will oouitsdeclare it void; 
Mills. Em. Dom. § 11 : 17 W. V*. 818. 
Ttnfact that a railroad has looated its line 
aorces certain land, ia pnma facie proof 
that it ia necessary for it to take that land 
for the use of ita road ; 139111.151. Whether 
the land ia reasonably required ia a question 
of fact to be determined by the court op 
jury, and the burden of proof is on the 
plaintiff; 93 Cal 538. 

It h** been held tliat when under the 
constitution a federal question arises, the 
supreme court will deter mine the law with¬ 
out reference to state decisions; 10 How. 
433. See 16 Wall. 078 , 53 N Y. 138. But 
in determining-what is a taking of prop¬ 
erty, the federal courts will accept the de¬ 
finition of the word property by the state 
oourt. where it is clearly settled ; 18 Wall. 
166; 147 U. S. 248 ; 94 id. 324 ; 10 Wall. 
497 ,* even following reversals by the latter ; 

2 Black 599; 6 Pet. 291 : 1C Wall. 678. 

IVhat is a public use. Property taken 
for public use need not be taken by the 
public as a body into its direct possession, 
Dut for public usefulness, utility, or ad 
vantage, or purposes productive of genera! 
benefit or great advantage to the com¬ 
munity ; 33 Conn. 532. It is not necessary 
that the entire community, or any consider¬ 
able portion of it, should participate in an 
improvement to constitute a public use ; 10 
Gray 417 ; 58 Mo. 175 ; it may be limited to 
the inhabitants of a small locality ; but the 
benefit must be in common, not toparticu- 
lar persons or estates; 18 Cal. 239. See 
Mills, Em. Dom. § 12. If a considerable 
number will be benefited the use is public ; 
75 Me. 91; 97 lnd. 79 ; as a school available 
for use by a portion of the community taxed 
to pay for the property taken ; 33 Vt. 271. 

The legislature determines the number of 
people to be benefited to make the use pub¬ 
lic ; 2 Stew. & P. 199 ; but the incidental 
benefit of additional facilities for business, 
etc., will not make use public ; 97 N. Y. 42. 

It has been judicially decided that the fol¬ 
lowing are public uses ;—an almshouse; 7 
N. Y. 314; a public bath; 101 N. Y. 132; a 
schoolhouse ; 117 Mass. 384; 33 Vt- 271 ; 7 
R. I. 545 ; 48 Mo. 243 ; 68 Pa 170 ; a market; 
28 Hun 515 ; 49 Mich. 249 ; telegraph and 
telephone lines , 103 Ill 401 ; 53 N. J. L. 341 ; 
43 Id. 381 ; 136 Mass. 75 ; 53 Ala. 211 ; 02 
Cal. 528 ; water-works for a town ; 4 Gray 
500 ; 126 Mass. 416 ; 67 Col. 659 ; water sup¬ 
ply for a town ; 27 Ala. 104 ; 139 Mass. 183 ; 
55 N. J. L. 235 ; the improvement of the 
navigation of a river ; 12 Cush 475 ; and the 
creation of a wholly artificial system of 
navigation by canals; id.; 8 Cra. C. C. 
599; 20 Johns 733 ; 41 lnd. 864 ; 89 N. Y. 
171 ; the drainage of marshes ; 2 Pet. 245 ; 
119 Mass. 583 ; 98 lnd. 587; sewers ; 11 Gray 
345 ; wharves ; 83 Ky. 028 ; 110 N. Y. 569; 
185 id. 253 ; ferries ; 8 Me. 365 ; 1 N. & McC. 
887 ; irrigation ; 22 Ore. 389 ; 09 Cal. 255; 164 
U. S. 112, 160; turnpikes; 35 N. H. 134; 
27 Conn. 641 ; bridges ; 5 Ohio 485 ; 91 Pa 
216; 3 Ga. 81 ; 36 N. H. 404; Wright, Ohio 
364; the criterion being, whether the public 
may use by right, or only by permission, 
and not to whom the tolls are paid ; 1 Duv. 
Ky. 872; cemeteries; 46 Vt. 218; 108 
Mass. 106; 20 Conn. 466; even if the price 
of the lots therein differ ; 58 id. 551; but 
not if used exclusively for members of a 
private corporation ; 66 N. Y. 569 ; a restau¬ 
rant at a summer resort; 91 N. Y. 552; parks: 
127 Mass. 408 ; 45 N. Y. 234 ; 99 id. 569 ; 75 
Me. 91 ; 55 Wis. 328 ; 61 Ill. 115 ; 117 U. 8. 
379; 147 id. 282 ; even if paid for by acounty, 
though beneficial only or mainly to a neign- 
boring city ; 58 Mo. 175; the erection of 
a memorial hall or monumental statues, 
arches, and the like, the publication of town 
histories, decorations on public buildings, 
parks designed to provide for fresh air or 
recreation, educate the public taste, or in¬ 
spire patriotism ; 153 Mass. 256. A highway 
is a public use ; 11 lnd. 420 ; 108 Mass. 120 ; 
but it must connect with another highway ; 
108 N. Y. 875 ; 64 Wis. 638 ; 84 Pa. 90 ; 
though at one end only; 66 Wis. 429 ; 89 
Conn. 231 ; 24 N. Y. 559. It may, however, 
terminate on private property; 80 N. J. L. 
J28 ; 87 Ill. 189 ; 48 Conn. 487 ; or at a river; 
53 N. H. 530 ; 125 lnd. 562 ; or at a church ; 


68 Pa. 471. So the Improvement of a harbor 
is a pubiio use, (but not the Extension of har¬ 
bor lines to prevent the placing of buildings 
on eithersiaeof a bridge); 60 Conn. 278 ; and 
the reclamation of flat land ; 1 Thayer, Cas. 
Const. L. 1025, n. citing cases. Gas works ; 
03 Barb. 437 : 123 Pa. 874 ; 2 R. I. 15 ; aetata 
military encampment; 54 N. J. L. 268 ; a 
pubiio urinal; 180 Maas. 170, are pubiio usesJ 

Other instrumentalities of commerce held! 
to be public uses are, pipe lines for the 
transportation of oil or natural gas; 5 W. 
Va. 332 ; dams for booms used in logging ; 
8 Dill. 465 ; 56 Me. 443 ; 57 N. H. 110; see 
also 98 U. S. 403 ; 28 Minn. 534 ; 65 Pa. 242 ; 
a flume for tho transportation of lumber ; 
16 Ore. 67. As to the condemnation of land 
to facilitate mining operations there is a 
conflict of decisions. In some of the states 
the courts have refused to permit it; 51 
Cal. 269 ; 73 id. 482 ; 84 Pa. 90; 18 Fed. Rep. 
753 ; while in others they have considered 
it justifiable on the ground of public utility ; 
59 Ga. 419 ; 15 Nev. 147 ; and the owner of 
a mine may have land condemned for a 
railroad for the transportation of the pro¬ 
ducts of his mine to the nearest thorough¬ 
fare by rail or water, provided such a rail¬ 
way shall be free to all who wish to use it; 

32 Pa. 169 ; 47 N. J. L. 518; 37 Md. 537; 41 
Fed. Rep. 294 ; and this latter provision will 
be implied from the statute authorizing the 
condemnation ; 63 Ia. 28; but it has been 
held that a mine-owner cannot condemn 
land solely for the transportation of his own 
products ; 56 Pa. 413 ; 70 id. 210 ; 118 III. 427; 
40 Ohio St. 504 ; or to take water to the 
mines ; 63 Cal. 73. 

The right to condemn land for mill sites 
has been frequently granted ; 8 Blackf. 
286 ; 3 Yerg. 41 ; 12 Pick. 467 ; 12 Cush. 475; 
12 Mete. 182; 44 Vt. 648 ; 1 N. J. Eq. 694 ; 

33 Conn. 532. In the last case it was urged 
that it was against public policy to allow 
Buch great agencies as streams capable of 
propelling machinery to go to waste, and 
that to utilize such power, even for the 
erection of private mills, promotes the 
wealth of the state and is of incidental 
benefit to the people. But although courts 
have recognized this right to a certain ex¬ 
tent, 15 Wall. 500, it has been, with reluc¬ 
tance and it will not now probably be sus¬ 
tained ; Mills, Em. Dom. § 15; it has been 
doubted ; 12 Wis. 213 ; and by some denied ; 
40 Me. 317; 3 Barb. 42; 34 Ala. 31 i; 35 Mich. 
333, in which, after reviewing the author¬ 
ities, Judge Cooley holds the question not 
one of necessity but of comparative cost. 
A general statute, delegating to individuals 
the power to condemn land and locate mills, 
was held unconstitutional; 42 Ga. 500. 

A railroad is a pubiio use; 135 U. 8. 641; 
20 Fla. 579; 9 N. Y. 588 ; 2 Hairing. 514; 3 
Paige 45; 2 Mich. 427 ; 43 N. Y. 137 ; 143 id. 
67; even where used for freight only; 47 
N. J. L. 43; so also are all appurtenances 
essential to the reasonable, convenient, and 
proper construction, maintenance, and op¬ 
eration of the road, such as yard-room ; 40 
N. Y. 187; 84 Vt. 484; and terminals; 06 Me. 
26; turnouts, engine-houses, depots, shops, 
turntables ; 17 111. 123 ; 4 Ohio St. 308; and 
repair shops, stock-yards; 199 U. S. 128 : 49 
Mo. 165 ; paint-shop, lumber, and timber 
sheds; 18 ILL 824; wharves; 77 N. Y. 248 ; 
a place of deposit for waste earth ; 8 Phila. 
145; but not shops for manufacturing new 
rolling stock; 46 N. Y. 546 ; 6 How. 507 ; 34 
Vt. 484 ; or tenement houses for employes; 
id.; 43 N. Y. 137 ; 23 N. J. L. 510 ; as to an 
ordinary warehouse, it was doubted ; 4 
Coldw. 419; 59 Pa. 23; but a building for 
handling freight was not a mere warehouse ; 
77 N. Y. 248; so land for a track to an ele¬ 
vator could be taken ; 47 N. Y. 150; but not 
for a railroad constructed solely to convey 
passengers to see the Niagara River and 
whirlpool for revenue to a private person ; 
108 N. Y. 875. See Lewis, Em. Dom. § 170; 
Rand. Em. Dom. §45. 

It is not a public use to provide for fenc¬ 
ing a large tract of land subject to floods 
which carried off the fences; 12 Bush 312 ; 
or to acquire swamp land and build docks, 
warehouses, factories, etc. ; 96 N. Y. 42 ; or 
to settle private controversies concerning 
title by transferring the land of one to 


another; 2 Dali. 804 ; 1 3. & R 54. The lat¬ 
ter cases arose under legislation to settle 
titles and adjust controversies in Pennsyl¬ 
vania under the Connecticut grant. 

It is settled that the legislature cannot 
authorize the taking of property for a pri 
vale use, but the decisions conflict as to the 
case of private ways, or roads laid out un¬ 
der statutes existing in many stAtes. By 
many courtH they are held unconstitutional 
as being a private use; 4 Hill 140; 25 la. 
540 ; 82 id. 358 ; 43 lnd. 455 ; 27 Mo. 878 ; 40 
Ill. 175; but in others such roads are held 
to be a public use, and the word private is 
construed as a word of classification and not 
technical or describing the use; 82 Cal. 241; 
83 id. 507 ; 4 Harring. 580 ; 11 Vt. 600 ; 34 
Ala. 311 ; 4 Ohio St. 494 ; 108 Mass. 202 ; 84 
Pa. 90 ; 77 id. 39 ; 22 N. J. L. 356. 

The latest case in the United States Su¬ 
preme Court thus expresses the general 
principle :—*• The taking by a state of the 
private property of one person without the 
owner's consent for the private use of an¬ 
other is not due process of law and is a vio¬ 
lation of the Fourteenth Article of Amend¬ 
ment of the Constitution of the United 
States ” An act authorizing a board of 
transportation to require a railroad corpo¬ 
ration to grant to private persons a location 
on the right of way of a railroad for the 
purpose of erecting a third elevator is in¬ 
valid ; 164 U. S. 403. The prohibition is 
against taking without due process of law. 
So at the same term the court say :—“ There 
is no specific prohibition of the Federal 
Constitution which acts upon the states 
with regard to their taking private property 
for any but a public use ; " 164 U. S. 112. 

What is a public use, far which private 
property may be taken by due process of 
law, depends upon the particular facts and 
circumstances connected with the partic¬ 
ular subject-matter; id. 112. See notes on 
this subject in which the cases are collect¬ 
ed ; 91 Am. Dec. 585 ; 3 Am. St. Rep. 503. 

What may be taken. Every kind of 
property may be taken under this power. 
It 44 is attribute of sovereignty, and what¬ 
ever exists in any form, whether tangible 
or intangible, may be subjected to the ex¬ 
ercise of its power, and may be seized and 
appropriated to public uses when necessity 
demands it.” Lewis. Em. Dom. ^ 262 ; 87 
Ill. 317. 324; 30 Ala. 307 ; 36 Conn. 1% ; 41 
lnd. 304; 111 Mass. 125. The general rule 
to be gathered from all the authorities, con¬ 
sidered together, is, that a legislative giant 
of power to condemn property, expressed' 
in general terms, confers on the grantee 
power to take all kinds of property except 
property already devoted to public use and 
necessary for the exercise of such use ; 27 
Cent. L. J. 207 ; it makes no difference 
whetlier corporeal property, as land, or in¬ 
corporeal, a9 a franchise, is to be affected ; 
14 Wend. 51; 1 Baldw. C. C. 205 ; 1G0 U. S. 
168 ; see 1 Rice 883 ; 11 N. H. 19 ; 17 Conn. 
454 ; 11 Pet. 420; 8 N. H. 393 ; 3 Hill, S. C. 
109; 8 Dana 289 ; 5 W. & S. 171; 3 Miss. 
21 ; 130 N. Y. 240 ; 154 Mass. 579 ; 08 Miss. 
803 ; 92 Cal. 528. The power has been held 
to exist, to build a railroad over basins 
maintained by a water power company for 
public purposes, and ita franchise is not 
thereby destroyed ; 23 Pick. 360 ; to take 
for a public road the property, easement, 
and franchise of abridge company; 6 How. 
507 ; to build a railroad over the land of 
a gas company not then in use but likely 
to become necessary; 63 N. Y, 326; over 
the lands and right of way of a canal com¬ 
pany ; 11 Leigh 42 ; 14 Ill. 314; over lands 
of a state asylum for deaf and dumb ; 3 
lnd. 421; over a turnpike which would not 
be materially injured ; 21 Vt. 290 ; but not 
over lands, not necessary for the railway, 
owned and used by the state for an insti¬ 
tution for the blind ; 43 Ill. 303. In a pro¬ 
ceeding by a railroad company to condemn 
for terminal warehouses the land of a 
steamboat company, the test whether the 
defendant held its land for such use as to 
exempt it from condemnation was said to 
be not what the defendant 14 does or may 
choose to do, but what under the law it 
must do, and whether a public trust is im¬ 
pressed upon it. It does not so hold its 
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property impressed with a trust for the 
public use unless its charter puts that char¬ 
acter upon it and so that it cannot be 
shaken off; ” 00 N. Y. 12. Any property be¬ 
longing to a railway not in actual use or 
necessary to the proper exercise of the fran¬ 
chise thereof may be taken for the purpose 
of another railroad under a general power ; 
17 W.Va. 812; 112 III. 599; 63 Barb. 151 ; 
139 Mass. 277 ; 140 Pa. 297 ; but not wherd 
the Joss of the property to be taken is nec¬ 
essary to the exercise of the franchise of 
its owner ; 81 Ill. 523 ; 3 Ore. 164. Thesame 
general principles are applied to coses 
where a municipal corporation attempts to 
condemn railroad property; if the prop¬ 
erty is not necessary to the new use and the 
latter is destructive of the old one it is not 
permitted to be taken ; 23 A. A E. R. R. Cas. 
00 ; s. C. 103 Ind. 4«6 ; 50 N. W. Rep. (S. D.) 
1077; otherwise, if it will leave the fran¬ 
chise unimpaired ; 39 N. J. L. 28. A market 
house has been condemned for a railway 
terminal station,reached by an elevated rail¬ 
road, and its approaches ; 142 Pa. 580; but 
one corporation cannot take the franchise 
of another which is in use unless expressly 
authorized by the legislature, and then only 
by regular condemnation, and cannot take 
it at all, if this will materially affect its 
use ; 53 Fed. Rep. 687. So a street may 
be taken ; 2 L. R. A. 59 ; 12 N. J. L. 133; a 
bridge; 39 Am. A Eng. Corp. Cas. 30; or 
land in custody of the law ; 14 Am. L. Uev. 
131. 

Where the power in a charter to con¬ 
demn lands is limited so a3 to exclude land 
or property of any other corporation ex¬ 
isting under the law of the state, this re¬ 
striction was not confined to lands of 
corporations existing at the passage of the 
act, but applies to those thereafter incor¬ 
porated ; and another corporation which 
acquired lands after the first corporation 
had filed a survey thereof according to the 
requirements of the laws, but before any 
petition for the appointment of commis¬ 
sioners had been presented, could claim ex¬ 
emption from condemnation under the 
limitations ; 32 Atl. Rep. (N. J.) 74. 

See review of cases on this general sub¬ 
ject, of the taking of a franchise ; 27 Cent. 
L. J. 207, 231; and as to corporate prop¬ 
erty ; 14 Am. & Eng. R. R. Cas. 41. 

Claims of citizens against a foreign power 
may be taken by the national government 
for the purpose of adjusting its relations 
with such power; 2 Ct. of Cl. 224 ; and a 
claim for damages to land by reason of an 
unlawful entry may be taken and adjusted 
in a proceeding to take the land itself ; 24 
Barb. 658. 

It has been held that money cannot be 
taken; Field, J., 12 Cal. 70; contra , 151 
Mass. 364 ; only as to money taken by the 
state in time of war; 4 Const. 419 ; 13 

How. 115; 44 Mo. 484; and without any 
such limitation ; Sharswood, J., in G5 Pa. 
152, who says that “ the public necessity 
which gives rise to it prevents its being 
restrained by any limitations us to either 
subject or occasion.” *• Such,” the opinion 
continues, “ would be the case of a pressing 
and immediate necessity, as in the event 
of invasion by a public enemy, or some 

f 'reat public calamity, as famine or pesti- 
ence, contribution could be levied on 
banks, corporations, or individuals.” 

Buildings on land condemned are parts 
of the realty and pass with the land, and 
the owner must be paid for them in full, 
and being so paid cannpt recover from the 
company damages for the removal of 
them ; 23 Neb. 465 ; 29 Kan. 810 ; nor can 
the owner remove them ; 99 Pa. 040. See, 
generally, as to structures, 3 Am. R. R. A 
Corp. Cas. 181 v 

An act for the extinguishment of irre¬ 
deemable ground rents was held not to be 
an exercise of the right of eminent domain 
and therefore unconstitutional; 67 Pa. 470. 
Generally a city may not condemn property 
beyond its territorial limits ; 13 Peters 519 ; 
38 N. H.404; or a corporation in a different 
state from that of its incorporation ; 58 Fed. 
Rep. 133; but there are exceptions to the 
rule as in case of a city which may con¬ 
demn property beyond its borders where 


the neoeasity exists, as for a park ; 44 Mich. 
602; 58 Mo. 175; a sewer; 36 Mich. 474 ; 
140 HI. 216 ; or waterworks ; 81 Pac. Rep. 
(Col.) 288 ; 54 N. J. L. 62 ; but in such case 
the property must be sufficiently near to 
the municipality to ba serviceable for the 
^urgoee for which it is condemned ; 99 N. 

Indirect or consequential damages. y The 
prinoiple that a right of compensation exists 
wherever private property is taken for pub¬ 
lic use does not extend to the case of one 
whose property is indirectly damaged by the 
lawful use of property already belonging to 
the publio. For example, it was held that 
an adjoining or abutting owner was not en¬ 
titled to compensation for damages result¬ 
ing from the change of a grade of a street; 
4 Term 794; 158 Mass. 564 ; 82 Me. 1; 138 N.Y. 
529. Callender v. Marsh, 1 Pick. 418, was the 
leading American case, and gave rise to a 
statute to remedy the wrong suggested by 
it. In Pennsylvania the doctrine of these 
cases was followed in a case in which Gib¬ 
son, C. J., expressed regret that such in¬ 
justice was remediless; 18 Pa, 187 (a case 
referred to by the same court as of a class 
intended to be remedied by the constitution 
of 1974 ; 150 Pa. 589). These and the other 
authorities were reviewed by the United 
States Supreme Court, and the same con¬ 
clusion reached as being “ well settled both 
in England and in this country ; ” 20 How. 
135. Of the law at this period, it was said 
that the limitation of the term “ taking ” 
to an actual physical appropriation or di¬ 
vesting of title was “ far too narrow to an¬ 
swer the purpose of justice; ” Sedg. Const. 
L. (2d ed.)456. See 1 Thayer, Caa. Const. L. 
1053, 1055 ; 2 Am. R. A Gorp. Cas. 435. The 
law on this specific subject of change of 
grades became firmly settled, except as 
changed by constitutional or statutory en¬ 
actments, but on the general subject of 
what constitutes a “taking” of property, 
it has since undergone very great changes, 
and the narrow rule of physical appropri¬ 
ation has ceased to afford a criterion of de¬ 
cision. An illustration of the tendency tq 
treat this question liberally, rather than 
technically, is a decision that it is a “tak¬ 
ing ” of property to prohibit an owner of 
land on a boulevard from building, beyond 
a certain limit, on the front part of the lot; 
22 S. W. Rep. (Mo.) 861; 97 Pa. 242 ; 118 id. 
593. See also 73 Mich. 522; 18 L. R. A. 166. 
The older cases rested upon a narrow, the 
later ones upon a liberal, meaning of the 
word “ property ” in the constitutions. Of 
the latter, Eaton v. Boston, etc., Railroad, 
51 N. H. 504, is the leading case on the sub¬ 
ject of the right to compensation where 
property is injured and not physically tak¬ 
en. Plaintiff's land was overflowed during 
a freshet as the result of the construction 
of the defendant's railroad. Damages for 
the land actually taken for the railroad had 
been paid as the result of condemnation 
proceedings. It was held that the right to 
use the land undisturbed really constituted 
the property in it, rather than the physical 
possession of the land itself, and that even if 
the land itself were the “ property,” a physi¬ 
cal interference with it which abridged the 
right to use it was in fact a taking of the 
owner’s property to that extent. The opin¬ 
ion of Smith, J., in this case is said to have 
contributed more than any other towards 
the change in the law extending the effect 
of the word taking ; Lewis, Em. Dom. § 58. 
See also 54 N. H. 545 ; 77 Wis. 288 ; 28 Minn. 
534 ; 14 Ch. Div. 58 ; 09 U. S. 635 : Earl, J., 
dissenting in 90 N. Y. 122. It is now quite 
settled that the flowing of lands, against 
the owner’s consent ana without compen¬ 
sation, is a taking ; 61 N. H. 504 ; 80 Mich. 
821. See also 41 Ill. 502 ; 25 Wis. 223; 18 
Wall. 166. In the latter case. Miller, J., 
after referring to the decisions that there 
is no remedy for a consequential injury 
from the improvements of roads, streets, 
rivers, etc., said : “ But we are of opinion 
that the decisions referred to have gone to 
the uttermost limit of sound judicial con¬ 
struction in favor of this principle, and, in 
some cases, beyond it, and that it remains 
true that where real estate is actually in¬ 
vaded by superinduced additions of water. 


earth, sand, or other material, or by having 
any artificial structure placed on It, so as to 
effectually destroy or impair its usefulness, 
it is a taking, within the meaning of the 
constitution, and that this proposition is 
not in conflict with the weignt of judicial 
authority in this country, and certainly 
not with sound principle. Beyond this we 
do not go, and this case calls us to go no 
further.” This was afterwards said by the 
court to be a case of “ physical invasion of 
the real estate of the pnvateowner, a prac¬ 
tical ouster of his possession ”; 98 U. &. 408. 

The interference with the rights of abut¬ 
ting owners by building an elevated railroad 
on a street was held a taking of private prop¬ 
erty for public use without compensation, to 
restrain which the plaintiff was entitled to 
an injunction ; 90 N. Y. 122. This case was 
decided by four judges against three dis¬ 
senting, whose views were expressed by 
Earl, J., in an opinion much referred to, 
contending that it was a use of the street 

f iroperly incident to its purpose as a publio 
lighway. An effort to secure a re-exam¬ 
ination of the doctrine of this case resulted 
in its affirmance ; 104 N. Y. 268. In a sub¬ 
sequent case the New York court of ap¬ 
peals stated the law of that state to be that, 
although the abutting owner might have 
an injunction, and in the same proceeding 
recover full compensation for the perma¬ 
nent injury, he could not, in an action at 
law, recover permanent damages measured 
by the diminution in value of the property, 
but only such temporary damages as he had 
sustained at the time of commencing the 
action; 135 N.Y. 432; 112 id. 190. Seealso 
118 id. 618; 137 id. 802. 

In a leading case the construction of an 
ordinary commercial railroad along a street 
in front of a lot without impairing ingress 
and egress, but resulting in the usual in¬ 
juries to the lot from steam, smoke, dust, 
smells, interference witn ngiit ana air, jar¬ 
ring the ground, etc., was held to be an ap¬ 
propriation of the street for what was nut 
a proper street use, for which damages 
were recoverable, but limited to the injury 
resulting from the operation of the road in 
front of the lot, and not including any ac¬ 
cruing from operating it on other parts of 
the street; 39 Minn. 286. 

The Maryland court of appeals, in re¬ 
viewing the- decisions on the subject, and 
particularly the New York cases, mentions 
as the only other cases holding that opin¬ 
ion, 7 Ohio St. 460 ; 39 Minn. 286 ; 60 Miss. 
279, and considers tliat its own decision in 
50 Md. 148 and 74 id. 303 should be adhered 
to as being in accord with the decided 
weight of judicial opinion. The conclusion 
is thus stated: “The New York doctrine 
involves this inextricable dilemma, viz., if 
the grading of a street by a municipal cor¬ 
poration cuts off all access to a parson’s 
nouse, albeit his property is thereby de¬ 
stroyed and rendered valueless, it i9 not 
taken in the constitutional sense ; but if a 
railroad company in lawfully constructing 
its road does precisely the same thing that 
the city did in grading a street, then tho 
abutter’s property is taken, though not 
physically entered upon at all. The struc¬ 
ture is therefore a lawful one. But it does 
not destroy the street as a street, though it 
may cause the plaintiff greater inconven¬ 
ience in gaining access to his lots than he 
encountered before it was built. But this 
and other injuries complained of are pure¬ 
ly incidental and consequential, though the 
appellant, under the statutes of Maryland, 
is not without a remedy therefor; 79 Md. 
277 : 8. c. 20 Atl. Rep. 830. 

The question what constitutes a taking, 
under the older constitutional provisions, 
was much considered with respect to the 
use of streets and highways by manv other 
modern appliances, such as gas ana water 
pipes, steam and electrio railroads,and poles 
for telegraph, telephone, and electric light 
wires. In this class of cases, of which the 
elevated railroad cases have been used as 
an illustration, the question has turned on 
the consideration whether the proposed use 
was a legitimate incidental use of the street 
as such, and the tendency of the oases is in 
favor of a very liberal construction of the 
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rights of the public* at least in streets of 
cities. In some states a distinction is made 
between city streets and country roads, and 
the public easement in the latter is muoh 
more restricted, and the rights of abutting 
owners to damages consequently more ex¬ 
tended ; 02 N. Y. 886; 111 Pa. 85; 167 id. 
82 ; 124 Ind. 577. 

In a general view of the subject nothing 
more is practicable than a mere indication 
or illustration of the tendency of the de¬ 
cisions which must be resorted to and ex¬ 
amined for application to a special case. 
City streets are legitimately used, from 
necessity , for sewers and drams ; 28 Conn. 
383 ; 103 Ind. 372; 20 N. J. Eq. 206 ; 27 
Miss. 357 : water pipes; 20 Hun 245 ; gas 
pipes, as a practical necessity in cities, are 
not questioned but indirectly sanctioned; 00 
N. Y. 161 ; 32 Vt. 371 ; 2 Hun 146. See 18 
Allen 146, 160. As to steam railroads, 
from a great conflict of decisions (difficult 
if not impossible to reconcile;, it would 
$seiu to be the best opinion that it is not a 
legitimate use of the street; see Rand. Em. 
IX) ra. § 405 ; Lewis, Em. Dom. § 111, with 
notes citing the cases at large ; a horse 
railway is almost universally held to be a 
proper use of streets; Rand. Em. Dom. 
£ 403 ; Lewis, Em. Dom. S124 ; the only sub¬ 
stantial dissent being in New York ; 30 N. 
Y. 404 ; unless the fee is in the public : 50 
id. 206. See 14 Ohio St. 523 ; 27 Wis. 194. 
With respect to electric railways in cities, 
now a current subiect of litigation, the 
doctrine of “the rignt of the public to use 
the streets bv means of street cars,” was 
said to be “ now so thoroughly settled as to 
be no longer open to debate,” and it was ex¬ 
tended to the poles and wires of the new 
system ; 47 N. J. Eq. 880 ; and see 85 Mich. 
634 ; 75 Bid. 222 : 61 Conn. 127 ; 147 Pa. 579 ; 
but not along a country road ; 167 id. 62. 
See Rand. Em. Dom. § 403. Electric light 
poles are usually treated as proper, on the 
same basis as the older lamp posts ; 54 Hun 
460 ; but not telegraph ana telephone poles, 
according to the weight of authority; 49 
Fed. Rep. 113 ; 86 Va. 696 ; 16 R. I. 668 ; 148 
U. S. 03 ; though in some cases it is held 
otherwise, and of these the leading case 
considered the subject within the principle 
of Callender t\ Marsh; the opinion of tne 
court and the dissenting one of two judges 

? resent the two views of the question very 
ully ; 188 Maas. 75. See also 88 Mo. 258. 


In the caeee relating to the use of streets and 
highways a great diversity of decision Is occasioned 
by the distinctions drawn between the rights of an 
abutting owner who has the fee and one owning 
merely an easement of access over a street of which 
the soil belongs to the public. The Question la 
further complicated by the varied application of 
the doctrine that an owner whose land was taken 
for a street or highway Is presumed to anticipate 
the future uses to which it may be put both over 
and under the surface. The confusion of the decis¬ 
ions Is well stated by a writer on the subject: 
"Laying aside constitutional and statutory declar¬ 
ations of Liability for consequential injuries we And 
the following anticipations Imputed to one whose 
land Is aJTectei by a street easement. In every 
state except Ohio he anticipates that he may be 
obliged to enter his house by a second-story window 
when the grade Is raised, dr by a ladder when the 
grade Is lowered. In New York he does not foresee 
any improved method of transportation from the 
horse-car to the electric motor; but in Pennsylvania 
he anticipates all methods. The Massachusetts 
man seems to be the only one who has clearly antic¬ 
ipated the telegraph and telephone. Judged by 
results there Is do working rule of general applica¬ 
tion deducible from a presumed anticipation of 
future use." Rand. Em. Dom. 4 414. 


In some states there are constitutional 
provisions covering this subject, sixteen of 
them requiring compensation when prop¬ 
erty is damaged by such proceedings gener¬ 
ally, and three others when the delegated 
power of eminent domain is exercised by 
corporations. Under these provisions com¬ 
pensation is required for property “dam¬ 
aged! "as well as “ taken." and the formei 
word is held to include all actual damages 
resulting from the exercise of the right 
of eminent domain which diminish the 
market value of private property : 25 Neb. 
489 ; 66 Cal. 402 ; 67 Ga. 386; 106 Ill. 511 
45 Ark. 429; s. c. 136 U. 8. 121. 

The treatment by the courts of the sub¬ 
ject of consequential damages is illustrated 
by the course of decisions under two con¬ 
stitutions of Illinois, by the supreme court 
of that state, which is very elaborately re¬ 


viewed in a judgment of the supreme court 
of the United States. The constitution of 
1848 prohibited the taking or application to 
public use of property without just com¬ 
pensation; ana the rule adopted by the 
courts was that any physical injury to pri¬ 
vate property, by tne erection, etc., of a 

E * Uo improvement, in or along a public 
lway, whereby its use was materially 
mipted, was to be regarded as a taking y 
within the meaning of the constitution. 
The constitution of 1870 provided that pri¬ 
vate property should not be taken or dam¬ 
aged without just compensation, and upon 
this it was held that the property owner 
was protected against any substantial dam¬ 
age, though consequential, and that it did 
not require a trespass or actual physical 
invasion; 102 IU. 64, 370; 125 U. S. 10!. 
In tne judgment last cited Harlan, J., said : 
“ We concur in that construction "and “ we 
regard that case (102 Ill. 64) as conclusive 
of this question.” This constitution of 
Illinois was the first in which the word 
“ damaged " was inserted, but in 1804 the 
supreme court of Colorado enumerated 
fourteen other states which had then 
adopted the word ; 36 Pac. Rep. (Colo.) 789. 

See, generally, as to land injured ; 2 Am. 
R. &. C. Cas. 94 ; 5 id. 201 ; property dam¬ 
aged ; 25 Am. L. Rev. 924 ; taken or dam¬ 
aged ; 27 Am. L. Reg. 891; 21 Cent. L. J. 

What estate is acquired. Where the 
constitution contains no restriction, a fee 
or any less estate may be taken, in the dis¬ 
cretion of the legislature ; 100 Mass. 544; 
89 Ind. 501; 34 Ohio St. 541; 8 DiU. 465; 
79 N. Y. 293 ; 80 Va. 016 ; Lewis, Em. Dom. 
§ 277 ; Rand. Em. Dom. § 205 ; Cooley, 
Const. Lim. 688; and if a fee is taken 
under the statute, the land may afterwards 
be devoted to other uses ; id.; Rand. Em. 
Dom. § 209. If the state condemn, a fee 
is presumed; 50 Pa. 425; 53 id. 477 ; but 
when a private corporation does so, never ; 
Rand. Em. Dom. § 206 ; when the act 
authorized a railroad company to take the 
fee for a right of way it was a qualified 
estate which would revert; 50 Mo. 496 ; s. c. 
62 id. 429 ; but a railroad may be author¬ 
ized to take a fee ; 2 Dev. A B. 451. The 
purpose is sometimes said to indicate the 
estate taken ; 127 Mass. 408 ; 45 N. Y. 234; 
but this is an unsafe criterion of the interest, 
and the better opinion is that it merely 
defines the use. See 31 La. Ann. 430 ; 32 
id. 471; 90 Mich. 335 ; 53 N. J. L. 1. Under 
a provision that the title should vest, a city 
took a fee for sewers ; 144 Mass. 808 ; but 
a turnpike company only an easement; 36 
Barb. l36. An absolute power of aliena¬ 
tion, the ear-mark of untrammelled and un¬ 
conditional ownership, has been supported 
in land held by a municipal corporation 
for a park; 45 N. Y. 234 ; 137 id. 241 ; or 
an almshouse ; 7 N. Y. 314 ; 2 Blatchf. 95 ; 
when a Btreet which had been taken for 
a canal was abandoned, the right of the 
public and the abutters revived in the 
Btreet; 88 Ind. 563; and land taken fer a 
canal was afterwards used for a street; 42 
Hun 202 ; 34 Ohio St. 541. It is said that 
a municipal corporation can condemn the 
fee-simple title of land for streets, but only 
bo as to acquire the absolute control for 
that purpose and not a proprietary right 
to seu or devote it to a private use; 46 
Minn. 540. When the fee is taken and the 
use ceases, the state may authorize a sale 
for other uses, but when only an easement, 
the land reverts ; Lewis, Em. Dom. 596, 
citing cases ; and so if there is an abandon¬ 
ment; id. 597. 

See. generally, 8 Am. R. R. & Corp. Cas. 
368 ; 32 Am. L. Reg. 563 ; 10 Am. & Eng. 
R. R. Cas. 11 ; 82 Cent. L. J. 80. 

The time when payment must be made 
varies according to tne exact terms of the 
constitutional provision under which pro¬ 
ceedings are taken. In the majority of 
states where there is no express provision it 
is held that compensation need not be con¬ 
current in time with the taking, it is suffic¬ 
ient if an adequate and certain remedy is 
provided by which the owner may compel 
payment of damages; 18 Wend. 9; 26 id. 
585 ; 6 Hill 359 ; If N. Y. 808 ; 96 id. 227 ; 


and this means reasonable legal certainty ; 
id. ; 54 N. Y. 182, 146 ; 89 id. 189 ; or if 
there is a definite provision or security for 
the payment of the compensation ; 84 Ala. 
461; 81 Ark. 494 ; 20 Fla. 597 ; 187 Mass. 71 ; 
64 N. H. 590 (but 50 id. 501 seems contra) ; 
19 Conn. 142; 5 Ohio St. 109; 17 Pa. 524 
( contra , as to private roads ; 81 id. 12): 11 
Leigh 42 ; 57 Vt. 128 ; 88 N. C. 686 ; 57 Wis. 
864; 25 Fed. Rep. 521. The same rule was 
formerly followed, in some states in which 
later constitutions provided for prior pay¬ 
ment, or required compensation wnere 
none was provided for before, as Maryland ; 
8 Bland, Ch. 886 ; 19 Oa. 427 ; 8 Mich. 496; 52 
Ind. 16 ; other states require that the owner 
shall receive compensation before entry ; 
45 Cal. 640 (see 81 id. 588, which reviewed 
the cases, established a different rule, and 
was overruled); 58 id. 208; 87 Tex. 447 ; 
1 Md. Ch. 248 ; 57 Ill. 807 ; 120 id. 86 ; but 
in Maine, while title does not pass, posses¬ 
sion may be taken before payment, and a 
reasonable time—three years being so held 
—allowed therefor; 84 Me. 247 ; 75 id. 91. 
It has been held that the state when acting 
directly may provide that title shall pass 
when the amount is ascertained, it being 
presumed that payment will be made by 
the state j 78 N. i. 825 ; but any such dec¬ 
laration in a statute is controlled by the 
constitution, and it was held in a New York 
case that payment must be prior to or con¬ 
current with the taking ; 21 Wall. 196. In 
many state constitutions there is a distinc¬ 
tion between the direct exercise of the 
power by the government and the delegated 
power conferred on private corporations. 
Under such a provision it was said that in 
both cases the sovereign power is coupled 
with the correlative duty ; 62 N. J. L. 132 ; 
but municipal corporations must settle first 
when exercising delegated power ; id. ; 38 
id. 151 ; 39 id. 291. And it is said by a 
writer of authority, the almost invari¬ 
able, and certainly the just, course being to 
require payment to precede or accompany 
the act of appropriation;" 2 Dill. Mun. 
Corp. 615. Generally, however, when the 
compensation is to be paid by the state or 
is a charge upon the funds of a municipal¬ 
ity that is held sufficient; 103 Mass. 120 ; 
88 N. C. 686; 1 Pa. 309; 99 N. Y. 569 ; 40 
Ind. 33 ; 40 Wis. 674; 68 Pa. 168, 170 ; 2 
Am. Ry. & Corp. Cas. (Wis.) 424 ; but if the 
available resources are shown to be insuffi¬ 
cient an entry may be enjoined ; 26 id. 46. 

The fact that there is a Limitation of the 
amount to be expended does not invalidate 
the law for taking property ; 91 U. S. 367 ; 
160 id. 668. 

When the title passes. It naturally fol¬ 
lows that no title can be acquired under the 
proceedings until the compensation is paid 
or so secured as to be treated in law as the 
equivalent of payment. Accordingly when 
tne title is permitted to vest before pay¬ 
ment, it is said to be subject to a claim for 
compensation in the nature of a vendor’s lien 
enforcible in equity ; Lewis, Em. Dom. 
§ 620, and note citing cases. And a sale or 
mortgage of the property could only be 
made subiect to such prior right of the Land- 
owner, which is maintained by some courts 
on the theory of a lien, and by others on 
that of title remaining in the owner ; id. 

§ 021. In Pennsylvania, however, an ex¬ 
treme doctrine prevails; the appropriation 
is valid and effectual where compensation 
is paid or secured ; 8 W. & S. 459; 66 Pa. 
404 ; 75 id. 464 ; and title passes when the 
bond is approved by the court under the 
statute ; 85 id. 73 ; and remains vested even 
if the bond is found to be valueless ; 138 id. 
168; and there is no lien for compensation ; 
118 id. 512. By the act of location the cor¬ 
poration acquires a conditional title as 
against the land-owner, which becomes ab¬ 
solute upon making or securin'? compensa¬ 
tion ; 141 id. 407; as against third parties 
there is a valid location after entry made, 
lines run, map prepared, and a report made 
to the directors and adopted by them ; 159 
id. 331 ; but running a line, making a map. 
and a report to the directors.not acted on, did 
not confer title to the location to justify an 
injunction to restrain another company 
from taking the land for a railway, though 
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Cto mortgi^ees the deoislona lack both 
nnifnmnity and consistency, and this result 
is largely due to the differing views taken 
of the position of a mortgagee before the 
law. Aa between the parties to the mart' 
gage the award takes the place of the land 
ana the lien attaches to it; ‘-3 Paige 68 ; 59 
Ind. 453 ; 103 Mo. 500 ; 123 III. 93 ; as to all 
rights and interests ; 112 N. Y. 010. The 
damages should be apportioned by the jury 
between owner, lessee, mortgagee, etc. ; 
48 Mich. 547. In some cases the remainder 
of the land must be exhausted before the 
mortgagee can resort to the fund ; 44 N. Y. 
192 ; or to the condemned land ; 20 Neb. 
281 ; and the mortgagee, if not a party to 
the proceedings, niav appropriate the fund ; 
50 la. 423 ; 32 N. J. fcq. 370 ; but when the 
land has been sold and bought in by the 
mortgagee he loses all claim to the fund 
and new proceedings must l>e taken to con¬ 
demn his interest; 3o N. J. Eq. 379, As 
affecting the title of the appropriator who 
has been said to take no better title than 
an innocent purchaser for value; 88 la. 
463 ; and must protect himself against the 
claim of the mortgagee ; 57 Wis. 311 ; the 
more reasonable opinion would seem to be 
that the mortgagee is a necessair party ; if 
in possession lie certainly is ; So N. H. 84 ; 
5 Gray 408 ; or after condition broken ; 57 
Vt. 248 ; in other cases to be bound he must 


have notice ; 24 Minn. 25; 29 N. J. Eq. 128 ; 
12 R. I. 144; 55 Vt. 207; 57 Wis. 311 ; 109 
Ind. 441; 40 Mich. 383 ; 07 Me. 358; L. R. 1 
Eq. 145; contra ; 11 N. H. 293; 13 W. Va, 
476 ; 45 Conn. 303 ; 126 Mass. 1, 427 ; 50 Cal. 
508 ; 44 N. Y. 192. See Lewis, Em. Dom. 

§ 324 ; 18 L. R. A. 113. It w^s held thal 
the appropriator must see to the discharge 
of the mortgage and may pay it off or keep 
the money until it is due ; 19 Wend. 659 ; 
and he may require or provide for its satis¬ 
faction ; 131 N. Y. 127. It has even been 
held that a mortgagee cannot move for 
consequential damages to mortgaged prop¬ 
erty wnenthe mortgagor has without fraud 
settled with the company ; 121 Pa. 467. 

Judgment liena may be divested by the 
proceedings, and the creditor need not be 
made a party ; 47 N. Y. 157, 102. This is 
the leading case and well states the reasons 
on which this settled principle is based. See 
also 59 Ind. 446 ; 7 Pnila. 650 ; Lewis, Em. 
Dom. § 825 ; Rand. Em. Dom, §§ 802, 840. 

Notice and procedure . It is a general 
rule that notice of proceedings must be 
given to the owner of property to be taken ; 
Lewis, Em. Dom. § 363 ; Rand. Em. Dom. 
§ 338; though a few cases hold contrary to 
the otherwise uniform course of decisions ; 
5 Del. Ch. 524 ; 40 Md. 425, 437 ; 25 Misa.479; 
35 id. 17; 23111. 202. In the Delaware case 
there was actual notice, though it was held 
that the act need not require it; in the Mis¬ 
sissippi cases the proceeding is considered 
as in rem, which is treated as actual notice, 
and the Illinois case is in effect though pot 
expressly overruled in 59 id. 276 and 78 id. 
96. These cases have been termed ‘ 1 sporadio 
decisions,’' by which the current of author¬ 
ity is not disturbed; Rand. Em. Dom. 
§ 883. See also Lewis, Em. Dom. § 864 ; 
where the cases are cited, and, for other 
cases cited in support of the view that 
notice need not be required in the act; 21 
N. Y. 595 ; 2 Dana 227 : 2 Mich. 441 ; 5 
Ohio St. 140; 3 Paige 75. The ouestiona 
whether the property shall be tajien and 
what compensation snail be paid need not 
be tried by a jury ; 2 Dev. <Sc Bat. 451 ; 2 
Harring. 514; tne constitution does not 
describe the mode or means by which 
compensation shall be ascertained; these 
therefore can only be prescribed by the 
legislature ; 5 Del. Ch. 524 ; under the con¬ 
stitution of tlie United States, a jury is not 
necessary ; 46 Fed. Rep. 170; and it cannot 
be demanded as a matter of right; 100 N. 
C. 497; 11 N. IL 19 ; 54 N. J. L. 268. 


It was recently held that due process of 
law is furnished and equal protection of the 
law given in such proceedings when the 
course pursued for the assessment and col¬ 
lection of taxes is that customarily provid¬ 
ed the state, for then the party charged 
has aii opportunity to be heard ; 164 U. S. 


112 ; and where by state law a burden is 
imposed upon property for the public use, 

“ whether it be for the whole state or some 
more limited portion of theoommunity, and 
those laws provide for a mode of confirming 
or contesting the charge thus imposed, in 
the ordinary courts of justice with bucH 
notice to the person, or such proceeding in 
regard to the property as is appropriate to 
the nature of the case, the judgment in such 
proceedings cannot be said to deprive the 
owner of his property without due process 
of law, however obnoxious it may be to 
other objections; ” id. 

As to procedure generally, see Rand. Em. 
Dom. ch. xi. ; Lewis, Em. Dom. ch. xvii.- 
xix. ; Mills, Em. Dom. ch. xi. ; 3 L. R. A. 
83 ; 14 A. A E. R. R. Cas. 378, 884, 39&; 
and for some cases as to the necessity of 
notice and a hearing, to constitute due 
process of law, see 3 L. R. A. 655, 

note ; 3 id. (Mont.) 194, note ; 11 id. 224. 

The power need nof be exhausted in the 
first instance ; 86 Conn. 190 ; 87 Ala. 50; 
an d a railroad may subsequently take land 
for laying additional tracks when nec¬ 
essary ; 57 Ark. 859 ; 4 Montg. Co. Rep. Pa. 
103; or a oanal company for a new Bupply 
of water; 28 Pick. 36 ; or a company may 
take more than at present required, having 
view to future and other needs, and use of 
part is not an abandonment; 152 Pa. 488. 

See, generally, Mills ; Lewis ; Randolph, 
Eminent Domain ; Cooley, Const. Lirn. ch. 
xv. ; Gould, Waters, ch. viii. : Redfield, 
Railways, Part 3; Wood, Railways, ch. 
xiv.; Harris, Damages; Thompson, High¬ 
ways ; Pouce Power ; Taxation ; Rail¬ 
road ; Due Process op Law. 

EMIS BION. In Medical Jurispru¬ 
dence. The act by which any matter 
whatever is thrown from the body: thus, 
it is usual to say, emission of urine, emis¬ 
sion of semen, etc. 

Emission is not necessary in the commis¬ 
sion of a rape to complete the offence; 1 
Hale, P. C. 628; 4C. k P. 249 ; 5 id. 297; 
6 id. 251 ; 9 id. 81; 1 Const. 854 ; 30 Tex. 
App. 510; 80 Pao. Rep. (N. M.) 851 ; 106 
Mo. 468 ; [1891] 2 Q- B. 149. It is, however, 
essential in sodomy ; 13 Co. 86; 94 Mich. 
27. But see 1 Va. Cas. 807. 

EMIT. To put out; to send forth. 

The tenth section of the first article of the consti¬ 
tution pnniAiim various prohibitions, among which 
is the following: 41 No state shall emit bills of credit.* 4 
To emit MUa of credit is to Issue paper Intended to 
circulate through the community for its ordinary 
purposes, as money, which paper Is redeemable at 
a future day. 4 Pet. 410. 489; 11 id.SK7 : S8Ark.8»; 

1 Scam. 87; Story, Const. $ 1866. See Bills of 
Cuxdit. 

EMMENAGOGUEB. In Medical 
Jurisprudence. The name of a class of 
mediomee which are believed to have the 
power of..favoring the discharge of the 
menses. These are “ savine (see Juniperus 
Sabina ), black hellebore, aloes, gamboge , 
rue, madder, stinking goose/oot (chenopo- 
dium olidum), gin, parsley (and its active 
principle, apiol), permanganate of potas¬ 
sium, cantharides , and borax , ana lor t^ie 
most part substances which, in large doses, 
act as drastic purgatives or stimulating 
diuretics.” They are sometimes used for 
the criminal purpose of producing abortion 
(q. v.). They always endanger the life of 
tne woman. 1 Beck, Med. Jur. 810 ; Dung- 
lison, Med. Diet. ; Parr, Med. Diet.; 8 Par. 
&F. Med. Jur. 88 ; Taylor’sMed. Jur. 184. 

EMOLUMENT. The profit arising 
from office or employment; that which is 
received as a compensation for services, or 
which is annexed to the possession of office 
as salary, fees, and perquisites ; advantage ; 
gain, public or private. Webster. It im¬ 
ports any perquisite, advantage, profit or 
gain arising from the possession of an office. 
105 Pa. 303. See 113 id. I08.8ee All Back 
Pay and Emoluments. 

EMPEROR. This word is synonymous 
with the Latin imperator: they are both 
derived from the verb imperare. Literally, 
it signifies he who commands. 

EMPHYTEUSIS. In Civil Law. 
The name of a contract, in the nature of a 
perpetual lease, by which the owner of an 


uncultivated piece of land granted it to an¬ 
other, either in perpetuity or for a long 
time, on condition that he should improve 
it,by building on, planting, or cultivating it, 
and should pay for it an annual rent, with a 
right to the grantee to alienate it, or trans¬ 
mit it by descent to his heirs, and under a 
condition that the grantor should never re¬ 
enter as long as the rent should be paid to 
him by the grantee or his assigns. Inst. 8, 
25, 8; 18 Toullier, n. 144. 

EMPHYTEUTA. The grantee under 
a contract of emphyteusis or emphyteosis. 
Vicat, Voc. Jur.; Calvinus, Lex. ; 1 Hal lam, 
c. ii. p. 1. 

EMPIRE. The tcrriiory or jurisdiction 
of an Emperor. A nation composed of what 
was previously several separate countries 
but which have been brought by conquest, 
compact, of colonization under one govern¬ 
ment at the head at which is an Emperor. 
Extensive dominion or influence. English. 

American Empire. A term used by 
Chief Justice Marshall to mean the United 
States, inclusive of its states, territories. 
District of Columbia, etc. 132 U. S. 261. 

EMPIRICISM. In Medlolne. A 

practice of medicine founded on mere e\|>c- 
rience without I he aid of science or the 
knowledge of principles. 108 Ivy. 769. 

TIMPTiAglATh i ENTO. In Spanish 

Law. The citation given to a person by 
order of the judge, and ordering him to 
appear before his tribunal on a given day 
ana hour. 

EMPLOY. In 169, Rev. St alp., used 
as the equivalent of appoint. ‘252 \\ S. 515, 
quoting 21 Ops. Atty. Gen. 356. 

EMPLOYE or EMPLOYEE. From 
the French. A term of rather broad signi¬ 
fication for one who is employed, whether 
his duties are within or without the walls 
of the huilding in which the chief officer 
usually transacts his business. 3 Ct. Cl. 
267, 260. It is not usually applied to higher 
officers of corporations or to domestic ser¬ 
vants, but to clerks, work men, and laborers, 
collectively. 

Strictly and etymologically, it means .“a 
person employed,"’ but in practice, in the 
French language, it ordinarily is used to 
signify a person in some official employ¬ 
ment, ana as generally used with us. 
though perhaps not confined to any official 
employment, it is understood to mean some 
permanent em ploy ment or position. It may 
be any one who renders service to another; 
80 N. J. Eq. 588 ; and has been extended so 
far as to embrace attorney and counsel; 58 
N. Y. 358. The servant of a contractor for 
carrying mail is an employe of the depart¬ 
ment or the post-office; Brock. 280; also 
one who received five per cent, of the cost 
for superintending the erection of a ware¬ 
house was held an employe; 14 Md. 558. 
See Master and Servant. 

Usually embraces a laborer, servant, or 
other person occupied in an inferior position. 
Anderson; 75 N. Y. 41. Not restricted, 
however, to any particular employment or 
service. One engaged or used as an agent or 
substitute by another in transacting business, 
or the performance of some service. It may 
be skilled labor or the service of the scientist 
or professional man as well as servile or 
unskilled manual labor. Id. : 58 N. Y. 371. 

Clerk. In 109, Rev. Stats., the term 
clerks and employees sufficiently broad to 
include persons filling positions whieh require 
technical skill, learning and professional 
training. 252 U. S 515, qubting 29 Ops. 
Atty. Gen. 123. 

Offioer. The distinction between officer 
and employee in 169, Rev. Stats., does not 
rest upon differences in the qualifications 
necessary to fill the positions or in the char¬ 
acter of the service to be performed. Whether 
theincumhent is an officer or an employee is 
determined by the manner in which Congress 
has specifically provided for the creation of 
the several positions, their duties and ap¬ 
pointment thereto. 252 l r . S. 516, quoting 
15 Ops. Ally. Gen. 3 cl al. 
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In the Employers’ Liability Act the words 
“employee” and “employed” were used in 
their natural sense, and were intended to 
describe the conventional relation of em¬ 
ployer and employee. 252 U S. 479, 
quoting 237 U. S. 94. 


The aot of doing a 
thing, and the being under contract or 
orders to do it, 14 ret, 464, 476 ; 2 Paine 
721, 745. 

Where persona were employed “ in and 
about the worksj” it was held that although 
their work aa minera was at the bottom of 
a mine, the term oovered them as employes 
until they arrived safely at the top, even 
although they disqbarged themselves; 2 C. 
P. Div. 397. 

EMPLOYERS* LIABILITY AOT. 

The English statute of 48 and 44 Viet. o. 42, 
regulating the liability of employers in ao- 
tions for negligence by their workmen and 
greatly 'limiting and modifying the com¬ 
mon-law doctrine of common employment. 
The aot is said to be “ on the faoe of it an 
experimental and empirical compromise be¬ 
tween oonfliotmginterests.” Poll. Torts 127. 
It was enacted for a limited time only, and 
has been sinoe renewed from time to time. 
The effeot is to put a “ workman,” 14 as 
against his employer, in approximately the 
same position as an outsider, as regards the 
safe and fit oondiUon of the material in¬ 
struments, fixed or movable, of the master’s 
business,” and to hold the latter respon¬ 
sible for the conduct of those in delegated 
authority under him ; id. 

Similar statutes liave been enacted in 
many of the states. See Reno, Emp. Li ah, 
Aots; Master and Servant; Factory Act. 

EMPLOYERS’ LIABILITY IN¬ 
SURANCE. A recent and important ex¬ 
tension oi the insurance principle, for pro¬ 
tection against the legal liability which one 
assumes in becoming the employer of others ; 
not a mere contract of indemnity against 
damages, but a contract to discharge lia¬ 
bility for damage. 11 A. E. Ency. L. 2nd 
ed. 9. See Masters’ Liability ; Insurance. 

EMPLOYERS AND WORKMEN 
ACT. The English statute of 88 and 89 
Viot. o. 90, regulating the jurisdiction of 
certain courts over disputes between mas¬ 
ters and employes. See Master and Ser¬ 
vant. under this act of 1875 (38 and 39 
Viet. c. 90), justices of the peace have juris¬ 
diction in many eases where questions arise 
as to the rights or liabilities of cither party to 
a contract of service, and County Courts 
also have jurisdiction in some of those 
matters. But this act does not apply to 
domestic or menial servants. Byrne. 

EMPLOYMENT. “Employment” does 
not always begin or end with the actual work 
of the day in which the employe is engaged, 
but may begin when the employe enters the 
premises of-bis employer for the purpose* of 
going to his work and may continue while he 
is going from his work at the end of the day 
on the premises of the employer. 162 Ky. 
215, 172 S. W. 517. 

Profession or Trade. The words “em¬ 
ployment, profession or trade” means some 
business, employment, profession or trade 
in which one is engaged. The position of a 
juror is not an office or/employment within 
the meaning of the words. 163 Ky. 144, 
173 S. W. 380. See Course of Employ¬ 
ment. 

EtfPRESTITO. In Spanish law. A 

loan. Something lent to the borrower at his 
request. Laa Partida a, pt. 3, tit. 18, L 70. 

EMPTIO, EMPTOR (Lat. emere, tc 
buy).* Emptvo, a buying. Emptor, a buyer. 
Emptio ei venditio , buying and selling. 

In Roman Law. The name of a con¬ 
tract of sale. Du Cange; Vioat, Voo. Jur. 

EN AUTRE DROIT (Fr.). In the right 
of another. 

EN DECLARATION DE SIMULA¬ 
TION. A form of action used in Louisiana. 
It is one of revendication ( q . v.) t and has 


for its object to have the contract declared 
judici&Lly a simulation and a nullity : 6 La. 
Ann. 1 ; 20 id. 169. * 

EN DkkTKUrE (Ft.). In default. Used 
in Louisiana. 8 Mart. La. N. s. 674. 

EN OWRL MAIN (L. Ft.). In equal 
hand. The word otcel occurs also in the 
phrase owelty of partition. See 1 Washb. 

R. P. 427. 

EN TESMOIGNANCE (L. Fr.) (Lat. 
in testimonium). In testimony or witness. 
En tesmoiffnances des queux choses nous avona 
fait faire cestes nous lellres overts; in testi¬ 
mony whereof we have caused these our 
letters to be made patent (open). 

EW VENTBE BA HERE (Fr.). In its 
mother’s womb. For certain purposes, in¬ 
deed for all beneficial purposes, a child en 
ventre sa mire is to be considered as born; 
6 T. R. 49 ; IP. Wms. 829. Its civil rights 
are equally respected at every period of ges¬ 
tation ; it is capable of taking under a will, 
by descent, or under a marriage settlement, 
may be appointed executor, may have a 
guardian assigned to it, may obtain an in¬ 
junction to stay waste ; 8 Johns. Cas. 18 ; 6 

S. A R. 88 ; Bing. Inf. ch. vii; 1 Vea. 81 ; 2 
Atk. 117; Bacon, Abr. Infancy (B); 2 H. 
Bla. 899 ; 2 Vern. 710 ; 4 Ves. Jr. 227. In a 
recent English case it was held that such a 
child is to be considered as living so as to 
vest in the parent on the death of the life 
tenant a devise made by a testator to A for 
life, and on her death to the parent of the 
child, “ for her absolute use and benefit in 
case she has issue living at the death ” of 
A, “ but in case she has no issue then liv¬ 
ing,” then over, when the parent was en¬ 
ceinte at the time of A’s death; [1895] 2 
Ch. 497. The right of an unborn infant to 
take property by descent or otherwise has 
been saia by a learned commentator to be 
an inchoate right, which will not be com¬ 
pleted by a premature birth ; 1 Sharsw. Bla. 
Com. 130, n. ; but as the word premature is 
used in the authorities, the rule accurately 
stated is that it must be boro alive or after 
such period of foetal existence that it might 
reasonably be expected to survive; 4 Sm. 
& M. 99 ; 5S. & R. 88 ; 4 Kent 248 ; 2 Paige 
35, See Tyler, Inf. & Cov. ch. xiv., Pos¬ 
thumous Child ; Fcetcs ; Negligence. 

ENABLE. To supply with adequate 
power or means; give authority; power. 
Stand. Diet. In itself it has the primary 
meaning, in the cr.sc of a person under any 
disability os to dealing with another, of 
removing that disubihty, not of conferring 
compulsory power as against that other. 
66 L. J. ch. 208. 

ENABLING POWERS. A terra used 
in equity. When the donor of a power, 
who is the owner of the estate, confers upon 
persons not seised of the fee the right of 
creating interests to take effect out of it, 
which could not be done by the donee of the 
power unless by such authority, this is 
called an enabling power. 

ENABLING STATUTE. The act of 
82 > Henry VIT1. o. 28, by which tenants in 
tail, husbands seised in right of their wives, 
ana outers, were empowered to make leases 
for their lives or for twenty-one years, 
which they could not do before. 2 Bla. 
Com. 819; Co. Litt. 44 a. The phrase is also 
applied to any statute enabling persons or 
corporations to do what before they could 
not. 

ENACT. To establish by law ; to per¬ 
form or effect; to decree. The usual for¬ 
mula in making laws is, Be it enacted. 

ENAJKNAOION. In Spanish Law. 

The act by which one person transfers to an¬ 
other a property, either gratuitously, as in 
the case or a donation, or by an owner’s 
title, as in the case of a sale or an exchange. 

In Mexican Law. This word is used 
in oonveyanoing to convey the fee, and not 
a mere servitude upon the land. . 26 Cal. 88. 

ENCEINTE (Fr.). Pregnant. See Preg¬ 
nancy. 


ENCLOSURE. An artificial fenc c 
around one s estate. 89 Vt. 84, 826 ; 86 Wia! 
42. See Close. 

jAmOO M IKN DA. A charge or man¬ 
date conferring certain important privi¬ 
leges on the four military orders of Spain, 
to wit, those of Santiago, Calatrava, Alcan¬ 
tara, and Montesa. In the legislation of the 
Indias, it signified the concession of a cer¬ 
tain number of Indians for the purpose of 
instructing them in the Christian religion 
and defending their persons and property. 

ENCOURAGE. To intimate, to incite 
to anything, to give courage to, to inspirit, 
to embolden, to raise confidence, to make 
confident. 7 Q. B. Div. 258. 

Encourage, Aid or Abet. “En¬ 
courage, aid or abet” were said to be words 
in appropriate use to describe the offense 
of a person who, not actually doing the 
felonious act, by his will contributes to or 
procures it done, and thereby becomes a 
principal or accessory. 95 Ky. 361, 25 S. W. 
596. See Advise. 

ENCROACH. To gain unlawfully upon 
the lands, property, or authority of another: 
as if one man presseth upon the grounds of 
another too far, or if a tenant owe two shil¬ 
lings rent-service and the lord exact three- 
So, too, the Spencers were said to encroach 
the king’s authority. Blount; Plowd. 94 a. 
Quite a memorable instance of punishment 
for encroaching (accroaching) royal power 
took place in 21 Edw. III. 1 Hale, PI. Cr. 8ft. 
Taking fees by clerks of the courts lias been 
held encroaching ; 1 Leon. 5. 


ENCUMBRANCE. 

BRANCE. 

END. See At tiie End. 


See In cum- 


END LINE. Within the intent of the 
mining law, Rev. Stats., § 2322, with respect 
to the right to pursue a vein extralaterally 
on its dip, the “end lines” of a lode location 
are those that cut across the strike of the 
vein, if it crosses the location. 256 U. S 25. 

ENDEAVOR. In Crim. Code, § 135, 
the term embraces any effort or essay to 
accomplish the evil purpose that the section 
was enacted to prevent, namely, corrupt ion 
of a juror. The term is not subject to the 
technical limitations of “attempt.” An 
experimental approach through a third 
person to the corruption of a juror is enough 
to constitute an “endeavor.” 255 U. S. 143. 

ENDOWED SCHOOLB ACTB. In 
English Law. Beginning with the sUt. 
3 & 4 Viet. c. 77, parliament has paused a 
series of acts for improving the condition 
of, and extending the system of education 
in, the endowed schools. Moz. & W. 

ENDOWMENT. Now generally used 
of a permanent provision for any public 
object, as a school or hospital, but more 
technically, of the assigning dower to a wo¬ 
man, or the severing of a sufficient portion 
fora vicar towards his perpetual mainte¬ 
nance. 1 Bla. Com. 387 ; 2 id. 135 ; 3 Steph. 
Com. 99 ; 27Me. 881; 32N. J. L. 860 ; 4Har. 
AM. 429. 

ENDOWMENT INSURANCE. Sec 

Insurance. 

ENDORSE. See Indorse. 

ENEMY. A nation which is at war 
with another. A citizen or a subject of 
such a nation. Any of the subjects or citi¬ 
zens of a state in amity with another state 
who have commenced or have made prepar¬ 
ations for commencing hostilities against 
the latter state, and also the citizens or suo- 
jects of a state in amity with another state 
who are in the service of a state at war 
with it. See Salk. 636 ; Bacon, Abr, Trea¬ 
son, G ; 43 Pa. 491. 

By the term enemy la also understood a person 
who la dealroua of doing Injury to another. The 
lAtlna had two terms to signify these two classes 
of persons: the first, or the public enemy, they 
called host is, and the latter, or the private enemy, 
tntmteua. 

An enemy cannot, as a general rule, en- 
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ier into any contract which can be enforced 
in the court* of law ; but the rule is not 
without exceptions : as, for example, when 
a state permits expressly its own citizens 
to trade with the enemy ; and perhaps a 
contract for necessaries, or for money to 
enable the individual to get home, might 
be enforced; 7 Pet, 586. See also4 Op. Atty. 
Gen. 81; 4 Sawy. 457; 24 Ark. 887; 4 Dali. 87. 

ENFEOFF. To make a gift of any cor¬ 
poreal hereditaments to another. SeeFfi- 
OFKMENT. 

ENFRANCHISE. To make free ; to 
incorporate a man in a society or body 
politic. Cun. Diet. 

ENFRANCHISEMENT. Giving free¬ 
dom toa person. Admitting a person to the 
freedom of a city. A denizen of England, 
or a citizen of London, is said to be enfran¬ 
chised. So, too, a villein is enfranchised 
when he obtains his freedom from his lord. 
Tcrntes de la Ley; 11 Co. 91 ; Jacob, Law 
Diet. 

The word is now used principally either 
of the manumission of slaves (q. v.), of giv¬ 
ing to a borough or other constituency a 
right to return a member or members to 
parliament, or of the conversion of copy- 
hold into freehold. Moz. & W. L. Diet. 

enfranchisement of copy¬ 
hold. The change of the tenure by 
which lands are held from copyhold to 
freehold, as by a conveyance to the copy- 
holder or by a release of the seignoriai 
rights. 1 Watk. Copy. 362 ; 1 Steph. Com. 
632: 2 id. 51. 

ENGAGE. To embark ; to take a part 
to devote attention and effort. 11 A. &. E 
Ency. 2nd ed., 33. 

In a by-law prohibiting a member of a life 
insurance association from engaging in 
certain occupations, "to engage" held to be 
equivalent to ‘‘carry on,” and applies to 
one who is a partner in a business, although 
he takes no active part in it. 199 N. Y. 401. 

ENGAGEMENT. In French Law. 

A contract'. The obligations arising from 
a quasi contract. 

The terms obligation and engagement are said tc 
be synonymous; 17 Toullier, n. 1 ; but the Code 
seems specially to apply the term engagement tc 
those obligations which the law imposes on a mar 
without the intervention of any contract, either on 
the part of the obligor or the obligee ; art. 1870. An 
engagement to do or omit to do something amounts 
to a promise ; 21 N. J. L. 866. 

Promises or debts of a married woman, 
not expressly charged on her separate es¬ 
tate, are termed her general engagements , 
not binding it unless made with reference 
to and upon the credit of it. L. R. 4 C. P. 
593; L. R. 2 Eq. 182; 8 DeG. F. & J. 513. 

ENGLE SHIRE. A law was made by 
Canute, for the preservation of his Danes, 
that, when a m«.n was killed, the hundred 
or town should be Liable to be amerced, 
unless it could be proved that the person 
killed was an Eng lishman . This proof was 
called Engleshire. It consisted, generally, 
of the testimony of two males on the part' 
of the father of him who had been killed 
and two females on the part of his mother 
1 Hale, PI. Cr. 447 ; 4 Bla. Com. 195 ; Spel- 
man, Gloss. 

ENGLISH MARRIAGE. This 
phrase may refer to the place where the 
marriage was solemnized, or it may refer 
to the nationality and domicil of the parties 
between whom it was solemnized, the place 
where the union so created was to nave 
been enjoyed. 0 Prob. Div. 51. 

ENGROSS (Ft. pros.). To copy the 
rude draught oi an instrument in a fair, 
large hand To write out, in a large, fair 
hand, on parchment. The term is applied 
to statutes, which, after being read and 
acted on a sufficient number of times, are 
ordered to be engrossed. Anciently, also, 
used of the process of malring the indent¬ 
ure of a fine. 5 Co. 89 b. 

In Criminal Law. To buy up such 
large quantities of an article as to obtain a 
monopoly of it for the purpose of selling at 


an unreasonable prioe. The tendenoy of 
modern law is very deoidedly to reetriot 
the application of the law against engross¬ 
ing ; and is very doubtful if it applies at 
all except to obtaining a monopoly of pro¬ 
visions ; 1 East 148. And now the common- 
law offenoe of the total engrossing of any 
commodity is abolished by etat. 7 &8 Viot. 
o. 24. Merely buying for the purpose of 
selling again is not necessarily engrossing. 
14 East 406; 15 id. 511. See Trusts ; Com¬ 
binations. 

ENGROSSER. One who engrosses or 
writes on parchment in a large, fair hand. 

One who purchases large quantities of 
any commodity in order to have the com¬ 
mand of the market and to sell them again 
at high prices. 

ENGROSSING. The offenoe com¬ 
mitted by an engrosser. 

ENHANCED. Taken in an unquali¬ 
fied sense, it is equivalent to “ increased," 
and comprehends any increase in value 
however caused or arising. 32 Fed. Rep. 
812. 

But, it has been held to include only the 
value caused by improvements made upon 
land, and not that which arises fortuitously, 
or from what may be called natural causes. 
Id. See Forstallino the M arret. 


ENTTCA PARS (L. Lat.>. The part of 
the eldest. Co. Litt. 166; Bacon, Abr. 
Coparceners (C), 

When partition is voluntarily made 
among coparceners in England, the eldest 
ha* the nrat choice, or primer election 
(q. v.) ; and the part which she takes is 
called enitia pars. This right is purely 
personal, and descends : it is also said that 
even her assignee shall enjoy it; but this 
baa been doubted. The word enitia is said 
to be derived from the old French eiene, 
the eldest; Bac. Abr. Coparceners (C) ; 
Koilw. 1 a, 49 a; Cro. Eliz. 18. 

ENJOIN. To command; to require: 
as, private individuals are not only per¬ 
mitted, but enjoined, by law, to arrest an 
offender when present at the time a felony 
is committed or a dangerous wound given, 
on pain of fine and imprisonment if the 
wrong-doer escape through their negli¬ 
gence. 1 Hale, Pi. Cr. 587; 1 East, PI. Cr. 
298 ; Ry. & M. 93. 

To command or order a defendant in 
equity to do or not to do a particular thing 
by writ of injunction. See 55 Ch. Div. 
418; Injunction. 


ENLARGE. To extend : as, to enlarge 
a rule to plead is to extend the time during 
which a defendant may plead. To enlarge 
means, also, to set at liberty : as, the pris¬ 
oner was enlarged on giving bail. 

ENLARGING. Extending, or mak¬ 
ing more comprehensive : as, an enlarging 
statute, which is one extending the com¬ 
mon law. Enlarging an estate is the in¬ 
creasing an estate in land, os where A. hat 
an estate for life with remainder to B. and 
his heirs, and B. releases his estate to A. 
2 Bla. Com. 324. See Release. 


ENLISTMENT. The act of making a 
contract to serve the government in a sub¬ 
ordinate capacity, either in the army or 
navy. The contract so made is also called 
an enlistment. See, as to the power of in¬ 
fants to enlist, 4 Bing. 487 ; 5 id. 428 ; 6 id. 
255; 1 S. & R. 87 ; 11 id. 98. A drafted 
man is said to be “ enlisted ” as well as a 
volunteer, but the term does not apply, to 
one entering the army under a commission ; 
107 Maas. 282 ; 48 N. H. 280. Bee 8 Allen 
480; 2 Sprague 108 ; 40 Conn. 286. The 
contract of enlistment involves a change 
in the status of the recruit, which he can¬ 
not throw off at will, though he may vio¬ 
late his contract; 137 U. S. 147. See Mili¬ 
tia ; Military Law. 


ENORMIA (Lat.). Wrongs. It oc¬ 
curs in the old Latin forms of pleading, 
where, after a specific allegation of the 
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alleges generally that the defendant did 
nl*a enormia (other wronesL to the dam¬ 


age, etc. 2 Ureenl. Ev. § 278 ; 1 Chit. 
PI. 379. See Alia Enormia. 

ENQUETE or ENQUEST. In Can¬ 
on Law. An examination of witnesses in 
the presence of a judge authorized to sit 
for this purpose, taken in writing, to be 
used as evidence in the trial of a cause. The 
day of hearing must be specified in a notice 
to the opposite party ; 9 Low. C. 392. It 
may be opened, in some cases, before the 
trial ; 10 Low. C. 19. 

ENROLL. To register ; to enter on the 
rolls of chancery, or other courts ; to make 
a record. 

ENROLMENT. In English Law. 

The registering or entering on the rolls of 
chancery, king's bench, common pleas, or 
exchequer, or oy the clerk of the peace in 
the records of the quarter sessions, of any 
lawful act: as, a recognizance, a deed of 
bargain and sale, and the like. Jacob, Law 
Diet. F-of the terms “enrolment” and 

registration ” as used in the United States 
merchant shipping laws, see R. S. tit. 50; 21 
Stat. L. 271; 18 id. 30; 3 Wall. 506 ; Vessel. 
See Register of Ships. 


XNS LEGI5. A being of the law. 
Used of corporations. 


ENTAIL. A fee abridged or limited to 
the issue, or certain classes of issue, instead 
of descending to all the heirs. 1 Washb. 
R. P. 00 ; Cowel; 2 Bla. Com. 112, n.; Wms. 
R. P. 61. 

To restrict the inheritance of lands to a 
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rticular class of issue. 1 Washb. R. P. 06 ; 
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entail. 


ENTENCION. In OlcPEngliBh Law. 

The plaintiff's declaration. 

ENTER. To go upon lands for the pur¬ 
pose of taking possession ; to take posses¬ 
sion. In a strict use of terms, entry and 
taking possession would seem to be distinct 
parts of the same act; but, practically, en¬ 
try is now merged in taking possession. 1 
Washb. R. P. 10, 32; Stearn, Real Act. 2. 

To cause to be put down upon the record. 
An attorney is said to enter his appearance, 
or the party himself may enter an appear¬ 
ance. . See Entry. 

A provision in a post-office appropriation 
act referring to the entering of mail matter 
refers to second class mail as that is the only 
class to which the word "enter" can apply. 
229 U. S. 288 ; § 2 Post Office Appropriation 
Act cf 1912. 


ENTERTATTi MBin T. Something con¬ 
nected with the enjoyment of refresh¬ 
ment rooms, tables, and the like. It is 
something beyond refreshments; it is the 
accommodation provided whether that in¬ 
cludes musical or other amusements or 
not. L. R. 10 Q. B. 695. It is synonymous 
with board ; 2 Miles 323 ; but it may in¬ 
clude refreshment, without seating ac¬ 
commodation ; 1 Ex. Div, 885. 

ENTICE. To solicit, peTsuade, or pro¬ 
cure. 12 Abb. Pr. U. S. 187. The enticing 
desertions from the army or navy or arsenals 
of the United States is punishable with fine 
and imprisonment. R. S. §§ 1553, 1668, 
6455, 5525. 

A husband may recover compensation for 
enticing his wife away: 36 Pac. Rep. 
(Colo.) 609 ; 153 Mass. 148 ; 20 Vt. 273. It 
in no defence to show that they had not 
lived happily together, though it may go in 
mitigation of damages; 121 Mass. 236 ; 63 N. 
W. Rep. (Ia.) 341. Stronger evidence is re¬ 
quired where a parent liarbors his daughter ; 
it ought to appear that there were improper 
motives; 5 Johns. 190; Schoul. Husb. <& W, 
§ 64 ; 89 Tenn. 478 ; 47 Mich. 172. So of a 
wife's action against her husband's parents 
for enticing him away from her ; 0 Ind. 
App. 817 ; and probably of a brother’s har¬ 
boring his sister; 89 Tenn. 479. It has been 
held that neither at common law nor under 
statutes giving a wife the right to sue has 
she a right of action for enticing away her 
husband ; 70 Wis. 874 ; 82 Me, 508 ; 88 Tenn. 
270 : but the weight of authority is that the 


action will lie at common law ; 188 Ind. 
881; 40 Fed. Urn. 810 ; 48 Neb. 9tt ; 110 N. 
Y. 584; » H/L. Caa. 577. See $8 Mich. 
188, with 

A mmmi fan a right of action against 


TUter, Fan. A Dom. BeL 884. The action 
is on the Umorr of loss of eerrioea, and the 
relation of aattf and servant, either actual 
or oonotroctlTe, must be proven ; id. ; 27 N. 
J . L. 80, 

A nwrfr haa a right of action for know- 
inialj calintaj hh nmrrsnt; 2 EL ABL 816; 06 
NTH. 406; ft. c. 28 Am. Step. 470 aad note; 
48 Oa. 881: 08. C. 888; even though the 
t vm ****** irf siAij rnrrit was one which the 
servant oonhitanainate at will; 70N.C.60; 
L. R. 8 C. F. 810; but not where It had ex- 
dpad by Mb own limitations : 4 Pick. 420. 
The doctrine ext ends to all kinds of em¬ 


ployes ; 107 Mmb. 060; though it has been 
bald to apply, at common law, only to do 
meeiio servants and apmentioes ; 10 8. C. 62. 

Where one after notice oontinnee to em¬ 
ploy another's servant the latter has a right 
of action, gh at the time he hired him 
the eeoond mast er did not know that he 
was hiring another man's servant; Schoul. 
Dom. Bel. § 487 ; but in Lnxnley v. Gye, 2 
El. A Bl. 816, whidh was an action for dam¬ 
ages caused by the enticement of Wagner, a 
odebnted singer, from one theatre to an¬ 
other, the majority of the court thought the 
action would lie. 

Enticement in some states renders one 
liable to criminal prosecution ; 44 Ga. 828 ; 
50 Ala. 160; 08 N. C. 508. See, generally, 
26 Fla. 206 and cases cited. 


ENTIRE. That which is not divided ; 
which is whole. 

When a contract is entire, it must, in 
general, be fully performed before the party 
can claim the compensation which was to 
have been paid to him : for example, when 
a mAn hires to serve another for one year, 
he will not be entitled to leave him at any 
time before the end of the year, and claim 
compensation for the time unless it be done 
by the consent or default of the party hir¬ 
ing ; 6 Vt. 35 ; 2 Pick. 267; 4 McCord 20, 
246 ; 4 Me. 454 ; 2 Pa. 454 ; 15 Johns. 224 ; 0 
H. & J. 38. See 27 Atl. Rep. (Md.) 501. 
A contract is entire if the consideration be 
single and entire, notwithstanding the sub¬ 
ject of the contract consist of several dis¬ 
tinct items ; 2 Pars. Cont. 517. See Divis¬ 
ible. 


fit, etc., in a trust deed for the benefit of 
a married woman, have been construed as 
equivalent to "sole and separate use;” 3 
Ired. Eq. 414. Entire tenancy ' 1 is contrary 
to several tenancy , signifying a sole posses¬ 
sion in one man, whereas the other signifi- 
eth joint or common in more ” Cowel. 

Satire aad Absolute Property. "En¬ 
tire and absolute property" signifies undi¬ 
vided, unmingled, complete in all its parts ; 
free and not. controlled by others. 7 T. B. 
Mon. (Ky.) 333. 

Property. See “Entire and abeolute 

property, 1 ’ Supra 

MM TI M AMD SEVERAL CON¬ 
TRACTS. If the part to be performed by 
one party consists of several and distinct 
items, and tbe price to be paid by the other 
is apportioned to each item to be performed, 
or is left to be implied by law, such a contract 
will generally be held to be severable. . . . 
But if the consideration to be paid is single 
and entire, the contract must be held to be 
entire, although the subject of the contract 
may consist of several distinct and wholly 
independent items. 115 U. S. 190 : 2 Parsons 
on Contracts, 29-31. See Contract ; 
Several. 

ENTIRETY. This word denotes the 
whole.in contradistinction to moiety, which 
denotes the half part. A husband and 
wife*, when jointly seized of land, are seized 
by entireties )>er tout and not per my et per 
tout , joint tenants are Jacob, Law 


Diet ; 2 Kent 182. See 106 Pa. 628; Per 
Toot et non Pee My. 

The nna words of oonreymooe that would 
make two other persona joint tenants will 
make the husband and wife tenants of the 
entirety; 88 S. C. 84: 6# Miaa. 795; 280. 
4; #8 Tenn. 707. Where a wife pays for 
land and consents that the title may be 
taken in the name of herself and husband, 
they hold as tenants in entirety, and a con¬ 
veyance by the husband passes the rights 
to the possession of the land during their 
joint lives, and to the fee in case the hus¬ 
band survive; 67 Hun 22#: 159 Masai 410. 
See Tenancy by EihniTtiB. 


ENTITLE. In its usual sense, to entitle 
is to gi ve aright; therefore a person is said to 
be entitled to property when he has a right 
to it. R. A L. Diet.; L. R, 20 Ea. 534. Also, 
to bestow a name upon. English. 

BHTBMCM l In Spanish Law. De¬ 
livery. 

ENTREPOT. A warehouse. A maga¬ 
zine where goods are deposited which are 
to be again removed. 


ENTRY. In Common Law, The act 
of setting down the particulars of a sale, or 
other transaction, in a merchant's or trades¬ 
man's account- books: such entries are, in 
general, prima fade evidence of the sale 
and delivery, and of work done ; but unless 
the entry be the original one, it is not evi¬ 
dence. See Short Entry ; Single Entry. 

In Revenue Law. The submitting 
to the inspection of officers appointed by 
law, to collect customs, goods imported into 
the United States, together with a state¬ 
ment or description of Buch goods, and the 
original invoices of the aame.ror the purpose 
of estimating the duties to be paid thereon. 

Tbe act or March 2, 1799, a. 80, 1 Story, 
U. S. laws 606, and the act of March 1, 
1823, 3 Story, U. S. Laws 1881, and of 
March 3,1863, regulate the manner of mak¬ 
ing entries of goods. Under the last men¬ 
tioned act, goods entered by means of any 
false paper, etc., or their value, shall be for¬ 
feited, and the word “entry" in that act 
means the entire transaction by which tbe 
goods become a part of the merchandise of 
the country ; 5 Ben. 25. 

The term “ entry ” in the acta of congress 
is used in two senses. In many of the acts 
it refers to the bill of entry,—the paper or 
declaration which the merchant or importer 
in the first instance hands to the entry 
clerk. In other statutes it is used to denote, 
not a document, but a transaction ; a series 
of acts which are necessary to the end to 
be accomplished, viz. the entering of the 
goods ; 3 Sawy. 40. 

In Criminal Law. The act of entering 
a dwelling-house, or other building, in 
order to commit a crime. 

In cases of burglary, the least entry with 
the whole or any part of the body, hand, or 
foot, or with any instrument or weapon, 
introduced for the purpose of committing 
a felony, is sufficient to complete the of¬ 
fence ; Co. 3d Inst. 64. 

It is an entry if a person descend a chim¬ 
ney but is arrested before he can get low 
enough to enter any room; it is an entry to 
open a window entirely, but not to push 
it up or down when partly opened ; putting 
a finger or a pistol over a threshold is an 
eutry, but not a centre-bit or crowbar, 
these instruments being intended for break¬ 
ing, and not for committing a felony. Sir 
M. Hale suggests a “quare,” however, 
with a “ seeming” to the contrary, as to an 
entry by a bullet fired into a house; 1 H a le , 
PI. Cr. 555. It is submitted, says Wilmot 
(Dig. Law of Burglary 58), that the only 
possible way in which the discharging a 
loaded gun or pistol into a dwelling-house 
from the outside could be held burglary 
would bo by laying the intent to commit fel¬ 
ony by killing or wounding, or generally 
to commit felony ; and quaere, whether the 
breaking and entry requisite to complete 
the burglary would be satisfied by such dis¬ 
charge ? It is not necessary in all cases to 
show an actual entry by all the prisonere; 
there may be a count motive entry as well as a 


constructive breaking. A, B, and C oome 
In the night by consent to break and eotv 
the house of D to commit a felony. A only 
actually breaks and enters the house; B 
stands near the door, but does not actually 
enter; C stands at the lane's end, or or¬ 
chard-gate, or field-gate, or the like, to 
watch that no help come to aid the owner,or 
to give notice to the others if help comes y 
this is burglary in all, and all are princi¬ 
pals ; 1 Hade, PL Cr. 050. See BuboLaay. 

Upon Real Estate. The act of going 
upon the lands of another, or lands claimed 
as one’s own, with intent to take possession^ 
Bee 8 Humph. 806. 

In general, any person who has a right 
of possession may assert it by a peaceable 
entry, without tne formality of a legal ac¬ 
tion, and, being so in possession, may retain 
it, and plead that it is his soil and freehold ; 

8 Term 295. A notorious act of ownership 
of this kind was always equivalent to a 
feod&l investiture by the lord, and is now 
allowed in all cases where the original entry 
of a wrong-doer was unlawful. But, in 
all cases where the first entry was lawful 
and an apparent right of possesion was 
thereby gamed, the owner of the estate can¬ 
not thus enter, but is driven to his action at 
law; 3 Bla. Com. 175. See Re-Entry ; 
Forcible Entry. 

At common law, no person could make a 
valid sale of land unless he had lawfully 
entered, and could make livery of seisin,— 
that is, could make an actual delivery of 
possession to the purchaser. This provision 
was early incorporated into the English 
statutes, to guard against the many evils 
produced by selling pretended titles to land. 
A pretendea title within the purview of the 
law is where one person claims land of which 
another is in possession holding adversely to 
the claim ; 1 Plowd. 88 a ; Littleton § 347 ; 

9 Wend. 511. And now in most of the states, 


every grant of land, except as a release, is 
void as an act of maintenance, if, at the time 
it is made, the lands are in the actual posses¬ 
sion of another person claiming under a title 
adverse to that of the grantor ; 4 Kent 446: 
5 Johns. 489 : 6 Maas. 418 ; 87 Hun 50 : 30 
S. W. Rep. (Ky.) 20; contra , 5 N. H. 181 ; 
0 Binn. 420 ; 2 App. Cas. D. C, 849. See 
Champerty, 

In a more limited sense, an entry signifies 
the simply going upon another person’s 
premises for some particular purpose. The 
right to land is exclusive, ana every unwar¬ 
ranted entry thereon without the owner’s 
leave, whether it be enclosed or not, or im- 
less the person entering have an authority 

S 'ven him by law, is a trespass ; 12 Johns. 

8; 19 id. 885; 2 Mass. 127. But the 
owners license will sometimes be pre¬ 
sumed, and then will continue in force un¬ 
til it is actually revoked by the owner ; 10 
Johns. 246; Willes 195 ; Tavl. L. A T. 706. 

Authority to enter upon lands is given by 
law in many cases. See Arrest, 

The proprietor of chattels may under some 
circumstances enter the lana of another 


r n which they are placed, and remove 
n, provided they are there without his 
default: as, where his tree has blown down 
Into the adjoining oloee by the wind, or his 
fruit has fallen from a branch which over¬ 
hung it; 20 Vin. Abr. 418; 2 GreenL Ev. 
g 627. 

A landlord also may enter, to distrain or 
to demand rent, to see whether waste has 
been committea, or repairs made, and may 
go into the house for either purpose, pro¬ 
vided the outer door be open ; Cro. Eli*. 876 ; 
9 Greenl. Ev. § 027. So, if he is bound to 
repair, he Has a right of entry given him 
by law for that purpose ; Moore 889- Or if 
trees are excepted out of a demise, the 
lessee has a right of entering to prune or 
fell them ; 11 Co. 53; Tayl. t. A T. § 767. 
A tenant becomes a trespasser afto r the ex¬ 
piration of his term, though his holding is 
n good faith under color of a reasonable 
f*kim of right; and the landlord may forc¬ 
ibly enter thereon and eject him without 
legal process; 10R. I. 624 ; 17 id. 731. 

Every traveller also has, by law, the privi¬ 
lege of entering a common inn, at all sea¬ 
sonable times, provided the host has suffi¬ 
cient. o^commodation, which, if he lias not, 
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il » for him to footer*. Wand. Inna 46. 

So mlt man but throw down a public 
ouiaanw; and a private one may be thrown 
down by the party grieved, and this before 
any prejudice happens, but only from the 
probability that it may happen; Webb. 
Poll. Torts 618 ; 6 Co. 103. And see 1 
BrowuL 219; 13 Mod. MO ; W. Jones 221 [1 
8 tm. 688 ; 63 Wis. 404. To this end, the 
abator has authority to enter the close in 
which it stands. See Nvuulnc*. 

In Practice. The placing on record the 
various proceedings in an action, in tech¬ 
nical language and order. Tho extreme 
strictness oftne old practice is somewhat 
relaxed, but the tertn entry is still used in 
this connection. “ Books of Entries” were 
formerly much relied on, oonta imn g forms 
or precedents of the proceedings in various 
actions as they appear on record. 

In the law boolcs the words entry and 
entered are frequently used as synonymous 
with recorded ; 180 N. Y. 504. See 100 III. 
484 ; 54 Cal. 619 ; 74 Ind. 59. 

For entry of public lands, see Fbk- 
kmption Right. For the terms entry of 
judgment, entry of appearance, entry for 
copyright, see Judgment ; Appkjjiance ; 
ComiOHT. 


ENTRY AD COMMUNEM LEG1 

In 'gngliwh law. A writ which lay in 
favor or the reversioner, when the tenant 
for term of life, tenant for term of anoth¬ 
er's life, tenant by the curtesy, or tenant 
in dower had aliened and died. Tomlin, 
Law Diet. Long obsolete, and abolished in 
1888. 

XU THY, WRIT OP. In Old Prac¬ 
tice. A real action brought to recover 
the possession of lands from one who wrong¬ 
fully withholds po ssess ion thereof. 

Such writ s were said to be in the Quxbus, 
where the suit was brought against the 
party who committed the wrong; in the 
Per, where the tenant against whom the 
action was brought was either heir or 
grantee of the original wrong-doer ; in the 
Per and Oui, where there had been two 
descents, two alienations, or descantand an 
alienation ; in the Post, where the wrong 
was removed beyond the degrees men¬ 
tioned. 

The above dealgnatkas are derived from signif¬ 
icant Latin words in the respective forma adapted 
to the cases riven. A descent or altenatkm un the 
part of the disseisor constituted a degree (see Co. 
Lttt. 289 o); and aL common law the writ could be 
hrooght only within tbs degrees (two), the demand¬ 
ant after that being driven to his writ of right. B; 
the statute of Mar lb ridge (o. v), utf Hen. ELL c »(*. 
d 1097 ), however, a writ of entry, after (port! those 
degrees had been p ass e d in the alienation of the es¬ 
tate, was allowed. Where there had been do descent 
*«d the demandant himself had been dispossessed, 
the writ ran. Prctcipe A quod r eddat B sex oenu 
terra, etc. dr quHnis idem A, tic. (command A to 
restore to B six acres of land, etc., of t chick the said 
a, etc.); If there had been a descent after the de¬ 
scription came, the clause, fa quod idem A non Ha- 
bet m^rtaum niii per C qni illiuf ei demisit (Into 
which the said A. the tenant, has no eotry bat 
tkrowpA C, who demised It to him) ; whore there 
were two descents, nisi per D cni C Hind demieit 
(bat by D, to whom C demised It): where H was be¬ 
yond the degrees, nisi poet dtmeieinam quam C (but 
after the disseisin which C, the original disseisor, 

Tnae writ was of man varieties, also, according to 
the character of the title of the claimant and the 
circumstances of the deprivation of ponesalon. 
Booth enumerates and discusses twelve of these, of 
which some are enr disseisin, eur intrusion, ad com 
antitem legem, ad terminumjrui preter i t , cut in vita, 
cut ante aivortium, etc. Either of these might, of 
course, be brought In any of the four degrees, as the 
dream stances of the case required. The use of 
writs of entry has been long since abolished In Eng¬ 
land ; but they are still in use in a modified form 
h» acme of the united1 States, as the common means 
of recovering pownrioD of realty against a wrong- 
ful occupant;? Pick. 478 : 10 id. sOB ; 5N. H.4B0; & 
V* Mssa 807, 40B; lfl> id.iu\ 
W ^ *V- Steam, Beal Act; Booth, B. A. 
oo. utt in b. 

To maintain a writ of entry, the demand¬ 
ant who declares ou hie own seisin, and 
alleges a disseisin, is required to prove only 
that he has a right of entry ana need not 
prove an actual wrongful diiyom fwiio n or 
an advene possession by the tenants: 161 
91 . 


To 
of a 


A mlnaim to the tenant for life enures to 
him in reversion ; that is, it haa the same 
affect for him as for the tenant for life. A 
digofcarge of the principal enures to the 
benefit of the surety. 

niVOY. In International Daw. 
A diplomatio agent sent by one state to 
another. Wharton. 

A minister of the second rank, on whom 
his sovereign or government has conferred 
a degree ofdignity and respectability which, 
without being on a level with an ambassa¬ 
dor, immediately follows, and, among min¬ 
isters, yields the pre-eminence to him alone. 

Envoys are either ordinary or extraordi¬ 
nary ; by custom the latter is held in greater 
consideration. Vatt. liv. 4, c. 6 , § 72. See 
Foreiun Minister 

BO IN 8 TANTI. At that instant; at 
the very or same instant; immediately. 1 
Bla. Com. 19fl, 349 ; 1 Co. 138 ; Black, L. Diet. 

BOBUS (Sax.). An earl. Blount; 1 
Bla. Com. 898. 

EPILEPSY. In Medical Jurispru¬ 
dence. A disease of the brain, which oc¬ 
curs in paroxysms with uncertain intervals 
between them. 

These paroxysms are characterised by the lows of 
.susatloo. nap convulsive motions of the muscles. 
When long continued and violent, this disease Is very 
apt to end In dementia. It gradually destroys the 
memory and impairs the Intellect, and Is one of the 
causes of an unsound mind. 


EPIQUEYA. In Spanish 

The benignant and prudent interpretation 
of the Law according to the circumstances 
of the time, place, and person. This word 
is derived from the Greek, and is synony¬ 
mous with the word equity. See Murillo, 
nn. 67, 68 . 

EPISCOPACY. In Booleeiaatioal 
Law. A form of government by diocesan 
bishops; the office or condition of a bishop. 

EPIS COP ALIA (L- Lat.). In Boole- 
cdastioal law. Synodals, or payments 
due the bishop. 

EPI8COFUB (L. Lat.). In Civil Law. 
A superintendent; an inspector. Thoee in 
each municipality who had the charge and 
oversight of the bread and other provisions 
which served the citizens for tneir daily 
food were bo called. Vicat; Du Cange. 

A bishop. These bishops, or episcopi, 
were held to be thesuoceaaors of the apoetlee, 
and have various titles at different times in 
history and according to their different 
duties. It was applied generally to those 
who had authority or were of peculiar 
sanctity. After the fall of the Roman em¬ 
pire they came to have very considerable 
judicial powers. Du Cange; Vioat ; Cal¬ 
vin us, Lex. 

EPISTOLS (Lat.). In Civil Law. 
Rescri pts ; opinions given by the emperors 
in submitted to them for decision. 

Answers of the emperors to petitions. 

The answers of counsellors (/uns-cou- 
suJfa), as Ulpian and others, to questions 
of law proposed to them, were also called 
spistoloe. 

Opinions written out. The term origin¬ 
ally signified the same m Kterm. Vicat. 


To take or have 
to the use, benefit, or 
The word is 


EQUAL PROTECTION OF THE 
LAwB. The equality clause of the Four¬ 
teenth amendment ( 9 . t>.) which states that 
no state shall “deny to any person within 
its jurisdiction the equal protection of the 
laws / 1 which, according to 166 U. 8 . 466 
protects not only natural persons, but dm 
those artificial persons called corporations. 
The exact interpretation and application of 
the clause depends of necessity on the cir¬ 
cumstances of each individual case, but in 
general ib taken to mean that “the law did! 
operate equally and uniformly, * * not on 
“persons merely as such, but on persons 
according to their relations,“ that is, “upon 
all persons in similar circumstances.” 
Brannon, XIV Am. 315, 319, 323, 324. See 
Classification In Statutes. 


the 


Likeness in 
rights and being liable to the 


duties. See 1 Toullier, no. 170, 193. 

Person are all equal before the law, what¬ 
ever adventitious advantages some may 
po ss ess over others. All persons are pro¬ 
tected by the law, and obedienoe to it is re¬ 
quired from all. 

Judges in court, while exercising their 
functions, are all upon an equality, it being 
a rule that inter pares non ext potestas: a 
judge cannot, therefore, punish another 
judge of the same court for using any ex¬ 
pression in court, although the words used 
might have been a contempt in any other 
person. Bacon, Abr., Of the Court of Se »- 
turns. Of Justices of ttie Peace. 

In contracts, the law presumes that the 
parties act upon a perfect equality : when, 
therefore, one party uses any fraud or deceit 
to destroy this equality, the party grieved 
may avoid the contract. In case of a grant 
to two or more persons jointly, without 
designating what each takes, they are pre¬ 
sumed to take in equal proportions ; 4 Day 
895 ; 6 I red. Eq. 437; 83 Pa. 59. 

It is a maxim that when the equity of the 
parties is equal, the law must prevail; 8 
Call 259; and that as between different 
creditors, equality is equity ; 2 Bouvier, 
Inst., 2d ed. n. 8729 ; 1 Paige, Ch. 181. See 
Karnes, Eq. 75. 

EQUALLY DIVIDED. Under a 
bequest of property to be “equally divided" 
between the children of B and J, brothers 
of testators, the nieces and nephews take 
per capita and not per stirpes. 118 Ky. 751, 
82 S. W. 408. 

Where the words “equally divided" are 
used in a will they generally mean a per 
capita and not a per stirpes division. 12 
Bush (Ky.) 369 ; 150 Ky. 641; 160 S. W. 835. 

EQUINOX. The name given to two 
periods of the year when the days and nights 
are equal; that is, when the space of time 
between the rising and setting of the sun is 
one-half of a natural day. The vernal equi¬ 
nox occurs about March 21, the autumnal 
about September 23. 

EQUIPMENT. The act of equipping 
or being equipped, as for a voyage or expedi¬ 
tion. 11 A. & E. Ency. 2nd ed., 54; 85 
Cal. 329. The visible, tangible furniture, 
fixtures, and apparatus on premises, which 
are usual and necessary for the operations 
there conducted. Id.; 50 Md. 346. 

Of a railroad, the necessary adjuncts such 
as care, locomotives, etc. Id.; 45 N. E. Rep. 
826. 

EQUITABLE. By operation of equity ; 
cognizable in equity. 

EQUITABLE ASSETS. Such assets 
as are chargeable with the payment of debts 
or legacies in equity, and which do not fall 
under the description of legal assets. 

Thoee portions of the property which by 
the ordinary rules of law are exempt from’ 
debts,but which the testator bas voluntarily 
charged as assets, or which, being non-exist¬ 
ent at law, have been created in equity. 
Ad. Eq. 254. 

They are so called because they can be 
reached only by the aid and instrumentality 
of a court of equity, and because their die* 
tribution is governed by a different rule 
from that which governs the distribution of 
legal assets. 2 Fonb. Eq. b. 4, pt. 2, c. 2, § 1, 
and notes; 2 Vern. 768; Willes 528 ; 8 
Woodd. Lect. 486; 8tory, Eq. Jur. §562. 

The doctrine of equitable assets hAS been 
much restricted in tne United States gener¬ 
ally, and has lost its importance in England 
since the act of 1870, providing that sample 
contract and specialty creditors are, in 
future, payable pari passu out of both legal 
and equitable assets; Bisph. Eq. § 681; 4 
Johns. Ch. 651; 5 Pet. 160 ; 2 Brock. 825; 
8 Dana 18; 8 B. Monr. 490 ; 8 Ired. Eq. 209. 

EQUITABLE ASSIGNMENT. An 

assignment of a chose in action, a thing not 
in ease, as a mortgage of personal property 
to be acquired in the future, and a mete 
contingency which, though not good at law, 
equity will recognise. Bfepfe. Eq. fl 164; 10 
U, L. Cos. 209 ; 19 Wall. 544; <8 IIL 4pp. 
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66 ; 88 N. J. Eq. (Jit; 01 Pa. 06. In making 
such an assignment, no particular form of 
words is necessary; 85 Me. 41 ; 56 Barb. 
862 ; 83 Vt. 431 ; 59 N. H. 888 ; 80 N. J. Eq. 
171 ; but the property must be specifically 
pointed out; 56 Me. 465; Benj. Sales 62; 
and there must be an appropriation or eepa 
ration, and the mere intent to appropriate 
is not sufficient; 54 Fed. Rep. 577; 87N. J. Eq. 
123. See 14 WalL 60. A valid assignment 
may be made of a portion of the contract 
price of a building contracted to be erected 
Dy the assignor, but not yet erected,and such 
assignment need not be written nor accom¬ 
panied by any transfer of the contract it 
self; 50 N. J. Eq. 201. The assignee of h 
choae in action takes it subject to existing 
equities in favor of third persona, as well ar: 
to those between the original parties; 5C 
N. Y. 67 ; 8 Lead. Cas. Eq. 872, n. ; Beach, 
Eq. Jut. 842. Equity will not recognize the 
assignment of certain kinds of property a ( . 
against the policy of the law, such as, inert 
litigious rights, pensions, salaries of judges, 
commissions of officers in the army or navy, 
claims against the United States, and the 
like; 1 E. L. & Eq. 153; 67 Pa. 369; L. R. 
7 Ch. 109 ; 0 id. 76 ; 6 Ct. Cl. 123 ; 4 id. 569; 
112 U. S. 733. The assignment of secured 
notes carries with it an equitable assign¬ 
ment of the security : 44 Ill. App. 516. Bee 
Assignment ; Expectancy. 

EQUITABLE COITVERSIOIT. See 

Conversion. 

EQUITABLE DEFENCE. A defence 
to an action on grounds which, prior to the 
passing of the Common Law Procedure Act 
(17 and 18 Viet. c. 125), would have been 
cognizable onlv in a court of equity. Moz, 
&W. The codes of procedure and the prac¬ 
tice in some of the states likewise permit 
both a legal and equitable defence to the 
same action. 

EQUITABLE ESTATE. A right or 
interest in land, which, not having the pro¬ 
perties of a legal estate, but being merely 
a right of which courts of equity will take 
notice, requires the aid of suca court to 
make it available. 

These estates consist of uses, trusts, and 
powers. They possess in some respects the 

? ualities of legal estates in modern law-; 

Pet. 508 ; 13 Pick. 164 ; 5 Watts 113 ; 82 
Pa. 80 ; 1 Johns. Ch. N. Y. 508; 2 Vem. 
530 ; 1 Bro. Ch. Cas. 499 ; Wms. R. P. 184- 
130 ; 1 Spence, Eq. Jur. 501; 1 Washb. R. P. - 
130, 101. 

EQUITABLE ESTOPPEL. Estop¬ 
pel in pais {q. v ). 10 Otto 580. 

In order to constitute an "equitable 
estoppel” there must exist a false represen¬ 
tation or concealment of material facts: it 
must have been made with knowledge,! 
actual or constructive, of the facts; the 
party to whom it was made must have been 
without knowledge or the means of knowl¬ 
edge of the real facts; it must have been 
made with the intention that it should be 
acted upon ; and the party to whom it was 
made must have relied on or acted upon- to 
his prejudice. 157 Ky. 5*3, 163 S. W. 504. 
See Estoppel. 

EQUITABLE MORTGAGE. A lien 
upon real estate of such a character that it 
is recognized in equity as a security for the 
payment of money and is treated as a mort¬ 
gage. A mortgage of a merely equitable 
estate or interest is also so called. 

Such a mortgage may exist by a deposit 
with the lender of money of the title-deeds 
to an estate ; Story, Eq. Jur. § 1020; Bisph. 
Eq. 101 ; 1 Bro. Ch. C. 209, note; 17 vee. 
280 ; 2 MyL & K. 417; 5 Wheat. 277; % 
Dick. 759; 2 Drew 41 ; 20 Beav. 007. They 
must have been deposited as a present, bona 
fide security; 1 Washb. R. P. 508 ; and the 
mortgagee must show notice to affect a sub¬ 
sequent mortgagee of record ; 24 Me. 311 ; 

8 Hare 410; Story, Eq. Jur. § 1020. Such 
mortgages are recognized in some states; 
24 Me. 811 ; 18 Miss. 418; 16 Ga. 460; 2 
Hill, S. C. 166 ; 2 Sandf. .9 ; 4 R. I. 512 ; but 
under the usual system or the registration 
of deeds are of infrequent occurrence. 

* Such a mortgage nas been said to exist in 


favor of the vendor of real estate as security 
for purchase-money due from the purchaser; 
in which case a lien is recognized in some 
jurisdictions; 15 Ves. 839; 1 6ro. Ch C*42o! 
424, n. It is occasionally spoken of as an 
equitable mortgage; 1 Bland 491; 2 Rob. 
Va. 447, though it is doubtful if it is to be 
bo considered.^ It is properly termed ven¬ 
dor’s lien, which see. See also Lien. 

EQUITABLE WASTE. See Waste. 

EQUITATURA. In Old English, 
Law. Needful equipments for riding or 
travelling. 

EQUITY. A branch of remedial jus¬ 
tice by and through which relief is afforded 
f o suitors in the courts of equity. 


In the broad sense in which this term Is som^ 
times used. It signifies natural justice. 

In a more limited application. It denotes equal 
justice between contending parties. This is its 
moral signification. In reference to the rights of 
parties having conflicting claims; but applied to 
courts and their jurisdiction and proceedings. It has 1 
a more restrained and limited signification. 

One division of courts Is Into courts of law and 
courts of equity. And equity. In this relation and 
application. Is a branch of remedial justice by and 
through which relief Is afforded to suitors m the 
courts of equity. 

The difference between the remedial justice of the 
courts of common law and that of the courts of 
equity Is marked and material That administered 
by the courts of law la limited by the principles of 
the common law (which are to a great extent posi¬ 
tive and inflexible), and especially by the nature 
and character of the process and pleadings, an d of 
the judgments which those courts render ; be- 



In particular cases. It Is not uncommon, 'K for 
cases to fall in those courts, from the fact that too 
few or too many persons have been joined as par¬ 
ties, or because the pleadings have not Wn framed 
with sufficient technical precision. 

The remedial process of the courts of equity, on 
the other hand, admits, and, generally, requires, 
that all persona having an Interest shall be made 
parties, and makes a large allowance for amend¬ 
ments by summoning and discharging parties after 
the commencement of the suit. The pleadings are 
usually framed so as to present to tne considera¬ 
tion of the court the whole case, with Its possible 
legal rights, and all Its equities,—that is, all the 

S ounds upon which the suitor Is or Is not entitled 
relief upon the principles of equity. And its final 
remedial process may be so varied as to meet the 
requirements of these equities, In cases where the 
jurisdiction of the courts of equity exists, by “com-' 
mandtng what Is right, and prohibiting what Is 
wrong.” In other words. Its final process is varied 
eo as to enable the courts to do that equitable jus¬ 
tice between the parties which the cose demands, 
either by commanding what 19 to be done, or pro¬ 
hibiting what is threatened to be done. 

The principles upon which, and the modes and 
forms by and through which, justice is administer¬ 
ed In the United States, are derived to a great ex- 
tent from those which were in existence in England 
at the time of the settlement of country; and 
It Is therefore important to a correct understanding 
of the nature and chat-acter of our own jurispru¬ 
dence, not only to trace it back to Its Introduction 
here on the early settlement of the colonies, hut 
also to trace the English jurisprudence from Its 
earliest inception as the administration of law, 
founded on principles, down to that period. It la In 
this way that we are enabled to explain many 
things in our own practice which would otherwise 
be entirely obscure. This Is particularly true of the 

e rlnclples which regulate the jurisdiction and prec¬ 
ce or the courts or equity and of the principles of 
equity as they are now applied and administered In 
the courts or law which at the present day have 

X *table jurisdiction conferred upon them by stat- 
passed for that purpose. And for the purpose 
of a competent understanding of tho course of de¬ 
cisions in the courts of equity In England, It Is 
necessary to refer to the origin of the equitable 
jurisdiction there, and to trace Its history. Inquiring 
upon what principles It was originally founded, ana 
how It has been enlarged and sustained. 

The study of equity jurisprudence, therefore, 
comprises an inquiry Into the origin and history of 
the courts of equity ; the distinctive principles upon 
which jurisdiction In equity Is founded; the nature, 
character, and extent of tne jurisdiction itself: its 
peculiar remedies; the rules and maxima which 
regulate Its administration; Its remedial process 
and proceedings and modes of defence; and Its 
rules of evidence and practice. 

“ The meaning of the word * equity,* as used In Its 
technical sense In English jurisprudence, comes 
back to this: that It IS simply a term descriptive of 
a certain field of jurisdiction exercised In tne Eng¬ 
lish system, by certain courts, and of which the 
extent and boundaries are not marked by lines 
founded upon principle so much as by the features 
of the original constitution of the English scheme 
of remedial law, and the accidents of its develop¬ 
ment.” Biaph. Eq, 111. 

Origin and History. The courts of 
equity may be said to have their origin as 
far back as the Aula or Curia Regis, the 
great court in which the king administered 
justice in person, assisted by his counsel¬ 
lors. Of the officers of this court, the 
chancellor was one of great' trust and con¬ 


fidence, next to the king himself; but his 
duties do not distinctly appear at the pres¬ 
ent day. On the dissolution of that court, 
he exercised separate duties. 

On the introduction of seals, he had the 
keeping of the king’s seal, which he affixed 
to charters and deeds ; and lie had some au¬ 
thority in relation to the lung’s grants,— 
perhaps annulling those which were alleged 
to have been procured by misrepresentation 
or to have been issued unadvisedly. 

As writs came into use, it was made 
duty to frame and issue them from his 
court, which, as early as the reign of 
Henry II., was known as the chancery. 
And it is said that he exercised at this 
period a sort of equitable jurisdiction by 
which he mitigated the rigor of the com¬ 
mon law,—to what extent it is impossible 
to determine. He is spoken of as one who 
"annuls unjust laws, and executes the 
rightful commands of the pious prince, 
and puts an end to what is injurious to the 
people or to morals,"—whioh would form a 
very ample jurisdiction ; but it seems prob¬ 
able that this was according to the au¬ 
thority or direction of the king, given from 
time to time in relation to particular cases. 
He was a principal member of the king’s 
council, after the conquest, in which, 
among other things, all applications for 
the special exercise of the prerogative in 
regard to matters of judicial cognizance 
were discussed and decided upon. In con¬ 
nection with the council, he exercised a 
separate authority in cases in which the 
counoil directed the Buitors to proceed in 
chancery. The court of chancery is said 
to have sprung from this council. But it 
may be said that it had its origin in the 
prerogative of the king, by which he un¬ 
dertook to administer justice, on petitions 
to himself, without regard to the jurisdic¬ 
tion of the ordinary courts, which he did 
through orders to his chancellor. The 
great council, or parliament, also sent 
matters relating to the king’s grants, etc. ( 
to the chancery; and it seems that the 
chancellor, although an ecclesiastic, was 
the principal actor as regards the judicial 
business which the Belect or king's council, 
as well as the great council, had .to advise 
upon or transact. In the reign of Edward 
I. the power and authority or the chancel¬ 
lor were extended by the statute of West¬ 
minster 2d. 

In the time of Edward III. proceedings 
in chancery were commenced Dy petition 
or bill, the adverse party was summoned, 
the parties were examined, and chancery 
appears as a distinct court for giving relief 
in cases which required extraordinary 
remedies, the king having, “ by a writ, re¬ 
ferred all such matters as were of grace to 
be dispatched by the chancellor or by the 
keeper of the privy seal." 

It may be considered to have been fully 
established as a separate and permanent 
jurisdiction, from the 17th of Richard II. 

In the time of Edward IV. the chancery 
had come to be regarded as one of the four 
principal oourts . of the kingdom. From 
this tune its jurisdiction ana the progress 
of its jurisdiction become of more impor¬ 
tance to us. 

It is the tendency of any system of legal 
principles, when reduced to a practical ap¬ 
plication, to fail of effecting such justice 
between party and party as the special 
circumstances of a case may require, by 
reason of the minuteness, and inflexibility 
of its rules and the inability of the judges 
to adapt its remedies to the necessities of 
the controversy under consideration. This 
was the case with the Roman law ; and, to 
remedy this, edicts were issued from time 
to time, which enabled the consuls and 
protore to correct " the scrupulosity and 
mischievous subtlety of the law; ’ and 
from these edicts a code of equitable juris¬ 
prudence was compiled. 

So the principles and rules of the common 
law, as they were reduced to practice, be¬ 
came in their application the means of in¬ 
justice in cases where special equitable 
oiroumstances existed, of which the judge 
oould not take cognizance because of the 
precise nature of its titles and rights, the 
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inflexible character of its principle**, and 
the technicality of its pleadings and prac¬ 
tice. And in a manner somewhat analo¬ 
gous to the Roman mode of modification, in 
order to remedy such hardships, the pre- 
rogative of the king or the authority of the 
great council was exercised in ancient 
times to procure a more equitable measure 
of justice iu the particular case, which 
was accomplished through the court of 
chanoery. . . „ * 

Thi9 was followed by the “ invention” of 
the writ of subpoena by means of whioh the 
chancery assumed, upon a complaint made 
directlv tothat court, to require the attend¬ 
ance of the adverse party, to answer to 
such matters as should be objected against 
him. Notwithstanding the complaints of 
the commons, from time to time, that the 
course of proceeding in chancery “ was not 
according to the course of the common 
law, but the practice of the holy church/’ 
the king sustained the authority of the 
chancellor, the right to issue the writ was 
recognised and regulated by statute, and 
other statutes were passed conferring juris¬ 
diction where it had not been taken before. 
In this way, without any compilation of a 
code, a system of equitable jurisprudence 
was established in the court of chancery, 
enlarging from time to time; the de¬ 
cisions of the court furnishing an exposi¬ 
tion of its principles and of their applica¬ 
tion. It is said that the jurisdiction was 
greatly enlarged under the administration 
of Cardinal Wolsey, in the time of Henry 
VIII. The courts of equity also began to 
act in personam and to enjoin plaintiffs in 
common-law courts from prosecuting in¬ 
equitable suits. A controversy took place be¬ 
tween Lord Chancellor Ellesmere and Lord 
Coke, Chief Justice of the King s Bench, in 
the time of James I., respecting the right 
of the chancellor to interfere with any of 
the proceedings and judgments of the courts 
of law. The king sustained the chancellor ; 
and from that tima the jurisdiction then 
claimed hna been maintained. See 1 Ch. 
Rep. 1 ; 2 Lead. Cas. Eq. 504 : Bisph. Eq. 

§ 407 ; 1 Poll. & Haiti. 172 ; Cancellariub. 

It is from the study of these decisions and 
the commentaries upon tbem that we are 
enabled to determine, with a greater or less 
degree of certainty, the time when and 
the grounds upon which jurisdiction was 
granted or was taken in particular classes 
of cases, and the principles upon which it 
was administered. Anu it is occasionally 
of importance to attend to this ; because 
we shall see that, chancery liaving once ob¬ 
tained jurisdiction, that jurisdiction con¬ 
tinues until expressly taken away, notwith¬ 
standing the intervention of such changes 
in common-law practice and rules as, if they 
had been made earlier, would have render¬ 
ed the exercise of jurisdiction in equity in¬ 
compatible with the principles upon which 
it is founded. 

A brief sketch of some of the principal 
points in the origin and history of the court 
of chancery may serve to show that much 
of its jurisdiction exists independently of 
any statute, and is founded upon an assump¬ 
tion of a power to do equity, having its first 
inception in the prerogative of the king, 
and his commands to do justice in individual 
cases, extending itself through the action 
of the chancellor, to the issue of a writ of 
summons to appear in his court without 
any special authority for that purpose, and, 
upon the return of the subpoena, to the re¬ 
ception of a complaint, to a requirement 
upon the party summoned to make answer 
to that complaint, and then to a hearing 
and decree, or judgment, upon the merits 
of the matters m controversy, according to 
the rules of equity and good conscience. 

It appears as a noticeable fact that the 
jurisdiction of the chanoery proceeded orig¬ 
inally from and was sustained by succes¬ 
sive kings of England against the repeated 
remonstrances of the commons, who were 
for adhering to the common law ; though 


have been owing in part to the fact that 
the chancellor was in those days usually 
an eocleeiastio, and to the existing antip¬ 
athy among the masses of the people to 
almost everything Roman. 

The master of the rolls, who for a long 
period was a judicial officer of the oourt of 
chancery, second only to the ohanoellor, 
was originally a clerk or keeper of the rolls 
or records, out seems to have acquired 
his judicial authority from being at times 
directed by the king to take oogniz&nce of 
and determine matters submitted to him. 

Distinctive Principles. It is quite ap¬ 
parent that some prinoiples other than those 
of the common law must regulate the ex¬ 
ercise of such a jurisdiction. That law 
could not mitigate its rigor upon its own 
principles. And as, down to the time of 
Edward in., and, with few exceptions, to 
the 21st of Henry VIII., the chancellors 
'were ecclesiastics, much more familiar 
with the prinoiples of the Roman Law than 
with those of the common law, it was but 
a matter of course that there should be a 


law courts. 

This opposition of the commons may 


cannot be said to be of authority even in 
equity proceedings. The commons were 
jealous of its introduction. “ In the reign 
of Richard II. the barons protested that 
they would never suffer the kingdom to be 
governed by the Roman law, and the judges 
prohibited it from being any longer cited 
in the common-law tribunals.” 

Tliis opposition of the barons and of the 
common-law judges furnished very suf¬ 
ficient reasons why the chancellors should 
not profess to adopt that law as the rule of 
decision. In addition to this, it was not 
fitted, in many respects, to the state of 
things existing in England ; and so the 
chancellors were of necessity compelled to 
act upon equitable principles as expounded 
by themselves. In later times the common- 
law judges in that country have resorted 
to the Roman law for principles of decision 
to a much greater extent than they have 
given credit to it. 

Since the time of Henry VIII. the chan¬ 
cery bench has been occupied by some of 
the ablest lawyers which England has pro¬ 
duced, and they have given to the proceed¬ 
ings and practice in equity definite rules 
and forms, which leave little to the per¬ 
sonal discretion of the chancellor in deter¬ 
mining what equity and good conscience 
require. The discretion of the chancellor 
is a judicial discretion, to be exercised ac¬ 
cording to the principles and practice of 
the court. See Discretion. 

The avowed principle upon which the 
jurisdiction was at first exercised was the 
administration of justice according to hon¬ 
esty, equity, and conscience,—which last, 
it is said, was unknown to the common law 
as a principle of decision. 

In the 15th of Richard II. two petitions, 
addressed to the king and the loros of par¬ 
liament, were sent to the chancery to be 
heard, with the direction, “Let there be 
done, by the authority of parliament, that 
which right and reason and good faith and 
good conscience demand in tne case.’’ 

These may be said to be the general prin¬ 
ciples upon which equity is administered 
at the present day. 

The distinctive principles of the courts 
of equity are shown, also, by the classes of 
cases in which they exercise jurisdiction 
and give relief,—allowing it to be sought 
aud administered through process and pro¬ 
ceedings of less formality and technicality 
than are required in proceedings at law. 
This, however, has its limitations, some of 
its rules of pleading in defence being quite 
technical. And it is another peculiar feat¬ 
ure that the relief is administered by a de- 
oree or prooess adapted to the exigencies 
of the particular case. 

Jurisdiction. It is difficult to reduce a 
jurisdiction so extensive and of such diverse 
component parts to axigid and precise clas¬ 
sification. But an approach to it may be 
made. The general nature of the jurisdic¬ 
tion has already been indicated. It exists— 

First , for tne purpose of compelling a 


discovery from the defendant, respecting 
the truth of the matters alleged against 
him, by an appeal to his conscience to speak 
the truth. Tne discovery is enforced by 
requiring an answer to the allegations in 
the plaintiff’s complaint, in order that the 
plaintiff may use the matters disclosed in 
the answer, as admissions of the defendant, 
and, thus, evidence is secured for the plain¬ 
tiff, either in connection with and in aid of 
other evidence offered by the plaintiff, or to 
supply the want of other evidence on his 
part; or it may be to avoid the expense to 
whioh the plaintiff must be put in procuring 
other evidence to sustain his case. 

When the plaintiff’s complaint, otherwise 
called a bill, prays for relief in the same 
suit, the statements of the defendant in his 
answer are considered by the court in form¬ 
ing a judgment upon the whole case. 

To a certain extent, the statements of 
the defendant in answer to the bill are evi¬ 
dence for himself also. 

The discovery which may be required is 
not only of facts within the knowledge of 
the defendant, but may, also, be of deeds 
and other writings in his possession. 

The right to discovery is not, however, 
an unlimited one : as, for instance, the de¬ 
fendant is not bound to make a discovery 
which would subject him to punishment, 
nor, ordinarily, to discover the title upon 
which he relies iD his defence ; nor is the 
plaintiff entitled to require the production 
of all papers which he may desire to look 
into. The limits of the right deserve care¬ 
ful consideration. The discovery, when 
had, may be tbe foundation of equitable 
relief in the same suit, in which case it 
may be connected with all the classes of 
cases in which relief is Bought; or it may 
be for the purpose of being used in some 
other court, in which case the jurisdiction 
is designated as an assistant jurisdiction. 
Since tne new statutes on the admission of 
evidence of parties, bills of discovery have 
practically fallen into disuse. See Discov¬ 
ery. 

Second , where the courts of law do not, 
or did not, recognize any right, and there¬ 
fore could give no remedy, but where the 
courts of equity recognize equitable rights 
and, of course, give equitable relief. This 
lias been denominated the exclusive juris¬ 
diction. In this class are trusts, charities , 
forfeited and imperfect mortgages , j>enalties 
ana forfeitures , imperfect consideration . 

Uses and trusts have been supposed to 
have had their origin in the restrictions 
laid by parliament upon conveyances ill 
mortmain,—that is, to the church for chari¬ 
table, or rather for ecclesiastical, purposes. 

It may well be that the doctrine of equita¬ 
ble titles and estates, unknown to the com¬ 
mon law but which could be enforced in 
chancery, had its origin in conveyances to 
individuals for the use of the cnurch in 
order to avoid the operation of these re¬ 
strictions,—the conscience of the feofee 
being bound to permit the church to have* 
the use according to the design and intent 
of the feoffment. 

But conveyances in trust for the use of 
the church were not by any means the only 
cases in which it was desirable to convey 
the legal title to one for the use of another. 
In many instances, such a conveyance 
offered a convenient mode of making pro¬ 
vision for those who, from any circum¬ 
stances, were unable to manage property 
advantageously for themselves, or to whom 
it was not desirable to give the control of 
it; and the propriety in all such cases of 
some protection to the beneficiary is quite 
apparent. The court of chancery, by rec¬ 
ognizing that he had an interest of an 
equitable character which could be pro¬ 
tected and enforced against the holder of 
the legal title, exercised a jurisdiction to 
give relief in cases which the courts of com¬ 
mon law could not reach, consistently with 
their principles and modes of procedure. 

Mortgages, which were originally estates 
conveyed upon condition, redeemable if 
the condition were performed at the day, 
but absolute on non-performance, the right 
to redeem being thereby forfeited, owe 
their origin, in the modem conception of 
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the term, to the court of chancery ; which, 
acting at first, perhaps, in some cases where 
the non-performance was by mistake or ac¬ 
cident, soon recognized an equitable right 
of redemption after the day, as a genera) 
rule, in order to relieve against the forfeit¬ 
ure. Tliis became known as an equity 
of redemption,—a designation, in use at 
the present day, although there has long 
been a legal right of redemption in such 
cases. 

Relief against penalties and forfeitures 
also was formerly obtained only through 
the aid of the court of chancery. 

In most of tho cases which fall under this 
head, courts of law now exercise a concur¬ 
rent jurisdiction. 

Third , where the courts of equity ad¬ 
minister equitable relief for the infraction 
of legal rights, in cases in w hich the courts 
of Law, recognizing the right, give a rem¬ 
edy according to their principles, modes, 
and forms, but the remedy is deemed by 
equity inadequate to the requirements of 
the case. This is sometimes called tho 
concurrent jurisdiction. This class ein- 
bracasfraud,mistake, accident, administra¬ 
tion , legacies, contribution, and cases where 
justice and conscience require thecanceffu- 
tio 7 i f or reformation of instruments , or the 
rescission,or the specific performance of con¬ 
tracts. 

The courts of law relieve against fraud, 
mistake, and accident where a remedy can 
be had according to their modes and forms; 
but there are many cases in which the legal 
remedy is inadequate for the purposes of 
justice. 

The modes of investigation and the pecu¬ 
liar remedies of the courts of equity are of¬ 
ten of the greatest importance in this class 
of cases. 

Transfers to defeat or delay creditors, 
and purchases with notice of an outstand¬ 
ing title, come under the head of fraud. 

It has been said that there is a less 
amount of evidence required to prove 
fraud, in equity, than there is at law ; but 
the soundness of that position may well be 
doubted. 

The court does not relieve in all cases of 
accident and mistake. 

In many cases the circumstances are 
such as to require the cancellation or re¬ 
formation of written instruments or the 
specific performance of contracts, instead 
of damages for tho breach of them. 

Fourth, where tho court of equity ad¬ 
ministers a remedy because the relations of 
the parties are such that there are impedi¬ 
ments to a legal remedy. Partnership fur¬ 
nishes a marked instance. Joint-tenancy 
and marshalling of assets may be included. 

From the nature of a partnership, there 
are impediments to suits at law between 
the several partners and the partnership in 
relation to matters involved in the partner¬ 
ship; and impediments of a somewhat 
similar character exist in other cases. 

Fifth , where the forms of proceeding in 
the courts of la w are not deemed adequate 
to the due investigation of the particulars 
and details of the case. This class includes 
account , partition , dower, ascertainment 
of boundaries. 

Sixth, where, from a relation of trust 
and confidence, or from consanguinity, the 
parties do not stand on equal ground in 
their dealings with each other: as, the re¬ 
lations of parent and child , guardian and 
ward, attorney and client, principal and 
agent, executor or administrator and lega¬ 
tees or distributees, trustee and cestui que 
trust, etc. 

Seventh, wheretthe court grant relief from 
considerations of public policy, because of 
the mischief which would result if the 
court did not interfere. Marriage-brokaae 
agreements , contracts in restraint of trade, 
buying and selling public offices, agreements 
founded on corrupt considerations, usury, 
gaming, and contracts with expectant heirs , 
are of this class. 

Many cases of this and the preceding class 
are sometimes considered under the head of 
constructive fraud. 

Eighth , where a party from incapacity 
to take care of his rights is under the special 


care of the court of equity, as infants , idiots, 
and lunatics. 

This is a branch of jurisdiction of very 
ancient date, and of a special character, 
said to be founded in the prerogative of the 
king. 

In this country the court does not, in 
general, assume the guardianship, but ex¬ 
ercises an extensive jurisdiction over guard¬ 
ians, and may hold a stranger interfering 
with the property of an infant accountable 
as if he were guardian. 

Ninth, where the court recognizes an 
obligation on the part of a husband to make 
provision for the support of his wife, or to 
make a settlement upon her, out of the 
property which comes to her by inherit¬ 
ance or otherwise. 

This jurisdiction ie not founded upon 
either trust or fraud, but is derived origin¬ 
ally from the maxim that he who asks 
equity should do equity. 

Tenth, where the equitable relief appro¬ 
priate to the case consists in restraining 
the commission or continuance of some act 
of the defendant, administered by means 
of a writ of injunction. 

Eleventh, the court aide in the procura¬ 
tion or preservation of evidence of the 
rights or a party, to be used, if necessary, 
in some subsequent proceeding, the court 
administering no final relief. 

See a full note as to equity jurisdiction 
in 19 Am. L. Reg. N. s. 660 . 

Peculiar Remedies, and the Manner 
op Administering them. Under this head 
are— specific performance of contracts ; re- 
execution, reformation, rescission , and can¬ 
cellation of contracts or instruments; re¬ 
straint by injunction ; bills quia timet; bills 
of peace; protection of a party liable at 
law, but who has no interest, by bill of 
interpleader ; election between two incon¬ 
sistent legal rights ; co?irernon; priorities; 
tacking; marshalling of securities; applica¬ 
tion of purchase-money. 

In recent periods, the principles of the 
court of chancery have in many instances 
been acted on and recognized by the courts 
of law (as, for instance, in relatioji to mort¬ 
gages, contribution, etc.) so far as the rules 
of the courtaof Law admitted of their intro¬ 
duction. 

In some states the entire jurisdiction has, 
by statute, been conferred upon the courts 
of law, who exercise it as a separate and 
distinct branch of their authority, upon the 
principles and according to the modes and 
forms previously adopted in chancery. 

In a few, the jurisdictions of the courts 
of law and of equity have been amalga¬ 
mated, and an entire system lias been sub¬ 
stituted, administered moro according to 
the principles and modes and forms of 
equity than tho principles and forms of the 
common law. 

Rules and Maxims. In the administra¬ 
tion of the jurisdiction, there are certain 
rules and maxims which are of special sig¬ 
nificance. 

First, Equity having once had jurisdic¬ 
tion of a subject-matter because there is no 
remedy at law, or because the remedy is 
inadequate, does not lose the jurisdiction 
merely because the courts of law after¬ 
wards give the same or a similar relief. 

Second, Equity follows the law. This is 
true as a general maxim. Equity follows 
the law, except in relation to those matters 
which give a title to equitable relief be¬ 
cause the rules of law would operate to 
sanation fraud or injustice in the particular 
case. 

Third, between equal equities, the law 
must prevail. The ground upon which the 
suitor comes into the court or equity is that 
he is entitled to relief there. But if his ad¬ 
versary has an equally equitable case, the 
complainant has no title to relief. 

Fourth, Equality is equity: applied to 
oases of contribution, apportionment of 
moneys due among those liable or benefited 
by the payment, abatement of claims on 
account of deficiency of the means of pay J 
meat, etc. 

Fifths He who seeks equity must doequity. 
A party cannot claim tho interposition of 
the court for relief tin Iran he will do what 


it is equitable should be done by him as a 
condition precedent to that relief. 

Sixth , Equity considers that as done 
which ought to have been done. A marim 
of much more limited application than 
might at first be supposed from the broad 
terms in which it is expressed. In favor 
of parties who would have had a benefit 
from something contracted to be done, and 
who have an equitable right to have the 
case considered as if it had been done, 
equity applies this maxim. Illustration : 
when there is an agreement for a sale of 
land, and the vendor dies, the land may be 
treated as money, and the proceeds of the 
sale, when completed, go to the distributees 
of personal estate, instead of to the heir. 
If the vendee die before the completion of 
the purchase, the purchase-money may be 
treated as land for the benefit of the 
heir. 

Remedlal Process, and Defence, a 
suit in equity is ordinarily instituted by a 
complaint, or petition, called a bill; and 
the defendant is served with a writ of sum¬ 
mons, requiring him to appear and answer, 
called a subpoena. 

In Pennsylvania the suit is begun by 
filing and serving a copy of the bill, the 
subpoena having been dispensed with by a 
rule of court. 

The forms of proceedings in equity are 
such as to bring the rights of all persons 
interested before the court; aDd, as a 
general rule, all persons interested should 
be made parties to the bill, either as plain¬ 
tiffs or defendants. 

There may be amendments of the bill; 
or a supplemental bill,—which is some¬ 
times necessary when the case is beyoDd 
the stage for amendment. 

In case the suit fails by the death of the 
party, there is. a bill of revivor, and after 
the cause is disposed of there may be a bill 
of review. 

The defence is made by demurrer, plea, 
or answer. If the defendant has no inter¬ 
est, he may disclaim. Discovery may be 
obtained from the plaintiff, and further 
matter may be introduced, by means of a 
cross-bill, brought by the defendant against 
the plaintiff, in order that it may be consid¬ 
ered at the same time. Issue is joined by 
the plaintiff’s filing a replication to the de¬ 
fendant's answer ; Sto. Eq. PI. § 878 n. The 
U. S. Equity rule 66 requires a replication 
to be filed on or hefore the next rule day; 
failing which the bill may be dismissed. 
In some states, as Delaware, the replication 
is entered as of course without filing; and 
special replications are now as a rule not 
used. 

The final process is directed by the decree, 
which being a special judgment can pro¬ 
vide relief according to the nature of the 
case. This is sometimes by a perpetual in¬ 
junction. 

There may be a bill to execute, or to im¬ 
peach, a decree. 

Evidence and Practice. The rules of 
evidence, except as to the effect of the an¬ 
swer an d the taking of the testimony, are, 
in general, similar to the rules of evidence 
in cases at law. But to this there are ex¬ 
ceptions. 

The answer, if made on oath, is evidence 
for the defendant, so far as it is responsive 
to the of the bill for discovery, and 
as such it prevails, unless it is overcome by 
something more than what is equivalent to 
the testimony of one witness. If without 
oath, it is a mere pleading, and the allega¬ 
tions stand over for proof. 

If the answer is incomplete or improper, 
the plaintiff may except to it, and it must, 
if the exceptions are sustained, be soamend- 
ed as to be made sufficient and proper. 

The case may be heard on the Dill and an¬ 
swer, if the plaintiff so elects, and seta the 
niuw down for a hearing thereon. 

If the plaintiff desires to controvert any 
of the statements In the answer, he files a 
replication by which he denies the truth of 
the allegation in the answer, and testi¬ 
mony is taken. 

The testimony, according to the former 
practice in chancery, is taken upon inter¬ 
rogatories filed In the clerk’s office, and 
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propounded by Uw amwimr. without the 
prmtno6 of the ptrtio. But this pnctioe 
has been very extensively modified. 

If any of the testimony ia improper, there 
is a motion to suppress it. 

The cnee may be referred to a master to 
state the accounts between the parties, or 
to make suen other report as the case may 
require; and there may be an e xam i na tion 
of the parties in the master's office. Ex¬ 
ceptions may be taken to his report. 

The hearing of the case is before the 
equity judge, who may make interlocutory 
orders or decrees, and who pronounces the 
final decree or judgment. There may be a 
rehearing, if sufficient cause is shown. 

At the present day, wherever equity 
forms are used, the proceedings have be¬ 
come very much simplified. 

The system of two distinct sets of tri¬ 
bunals administering different rules for 
the adjudication of causes has now been 
changed in England. Bv the Judicature 
Acts of 1873 and 1876, the courts of law 
and equitv were consolidated into one 
Supreme Court of Judicature, in which 
equitable claims and defences are recog¬ 
nized in all proceedings to the same effect 
as a court of chancery would have recog¬ 
nized them before the passing of the act. 
Equitable remedies are substantially ap¬ 
plied. 

In America, the federal courts have 
equity powers under the constitution, 
where an adequate remedy at law does not 
exist; R. S. §723; 140 U. 3. 105; 141 id. 
656 ; 138 id. 146. The adequate remedy at 
law, which is the test of the equitable ju¬ 
risdiction of the courts of the United 
States, is that which existed when the ju¬ 
diciary act of 1789 was adopted, unless 
subsequently changed by congress; 121 

U. 8. 201. The equity jurisdiction con¬ 
ferred on the federal courts is the same 
that the high court of chanoery in Eng¬ 
land possesses, is subject to neither limita¬ 
tion nor restraint by state legislation, and 
is uniform throughout the different states 
of the Union ; 150 U. S. 202; 120 id. 130; 

2 Sumn. 612. 

Courts of chancery were constituted in 
some of the states after 1776: and in Penn¬ 
sylvania, for a short time, as early as 1723, 
a court of chancery existed ; see Rawle, 
Eq. iu Penna. ; and in most of the colonies 
before the revolution ; Bisph. Eq. § 14, n. 

At the present time, distinct courts of 
chanoery exist in very few of the states. 
In the greater number chancery powers are 
exercised by judges of oommon-law courts 
according to the ordinary pra&tioe in 
chancery. In the remaining states, the 
distmetaons between actions at law and 
suits'in equity have been abolished, but 
certain equitable remedies are still ad¬ 
ministered under the statutory form of 
the civil action. See Bisph. Eq. § 15. 
It has been claimed that Pennsylvania was 
the first state to administer equity through 
common-law forms ; but in a recent report 
to the Texas Stato Bar Association it is said: 
“ Of one fact there can be no doubt, viz., 
Texas was the first state in the Union, which 
was dominated by common-law people and 
lawyers, to reject the common-law form of 
pleading and practice when the issue was 
raised between that system and the civil- 
law system ; and Texas was unquestionably 
the first state in the American Union con¬ 
trolled by common-law principles to abolish 
the distinction between law and equity in 
the enforcement of private rights and re¬ 
dress of private wrongB.” Ann . Rep. 1896. 

For a very comprehensive reference list 
of text-book a and periodical literature on 
Equity Jurisprudence, Pleading, and Prac¬ 
tice, see the admirable catalogue of the St. 
Louis Law Library. 

That system of justice which was adminis¬ 
tered by the High Court of Chancery in 
England in the exercise of its extraordinary 
jurisdiction. In its tarhnimd mwi scientific 
legal sense means neither natural justice nor 
even all that portion pf natural justice which 
is susceptible of bong judicially enforced. 
It has a precise, drfnite and limited significa¬ 
tion, and is used to denote a system ofjustioe 
which was administered in a particular 


court—the nature and extent of which sys¬ 
tem cannot be defined in a single sentence. 
Bispham, Prin. of Eq. 10th ed., p. I. 

The term "equity’’ as descriptive of an 
important body of English law, has an 
essentially technical signification, and its 
precise and definite meaning when so used 
is clearly distinguishable from that which 
it bears in its ordinary acceptation. Thus, 
"equity" mny be in one sense synonymous 
witn natural right and justice ; but neither 
Courts of Chancery nor courts of law. profess 
to afford relief in all cases in which redress 
would be prescribed by rules of charity, 
generosity or benevolence, or by the dictates 
of a nice sense of honor, and yet the rylqs 
of benevolence and the principles of honor 
are included within the scope of the terms 
“right" and "justice," and may therefore 
foil within one meaning of the term "equity." 
On the other hand, courts of common law 
recognize "equity" in a certain sense. Thus, 
when the "equity" of a statute ia spoken of, 
or a certain case ia said to be within that 
"equity," or the like, the meaning intended 
to be conveyed is simply that a sound and 
fair interpretation of the law must be given 
—an interpretation based not upon its letter 
alone, but upon its spirit ana true sense 
The meaning of the word "equity" then, as 
used in its technical sense in English juris¬ 
prudence, is simply a term descriptive of a 
certain field of jurisdiction exercised, in 
the English system, by certain courts, and 
of which the extent and boundaries are not 
marked by lines founded upon principle so 
much as by the features of tne original 
constitution of the English scheme of reme¬ 
dial law and the accidents of its development. 
Id., p. 22, 23. 

EQUITY EVIDENCE. See Equity ; 
Evidence. 

EQUITY JURISPRUDENCE That 
system of jurisprudence which comprelicnds 
every matter of law for which common law 
provides no, or inadequate remedy. Stand 
Diet. 

EQUITY PLEADING. See Equity; 
Plea. 

EQUITY OP REDEMPTION. A 

tight which the mortgagor of an estate has 
of redeeming it, after it has been forfeited 
at law by the non-payment at the time ap¬ 
pointed of the money secured by the mort¬ 
gage to be paid, by paying the amount of 
the debt, interest, and costs. 

The phrase of equity of redemption is indiscrimi¬ 
nately, though often Incorrectly, applied to the 
right of the mortgagor to regain bis estate, both 
before and after breach of condition. In North 
Carolina, by statute, the former Is called a legal 
-ight of redemption , and the latter the equity of 
redemption, thereby keeping a Just distinction be¬ 
tween these estates ; 1N. C. Rev. Stat. 266 ; 4 M’Cord 
840. The Interest Is recognized at law for many 
purposes: as a subsisting estate, although the mort¬ 
gagor In order to enforce his right Is obliged to re¬ 
sort to an equitable proceeding, administered gen¬ 
erally In courts of equity, but In some states by 
courts of law ; 11 8. « R. £23 ; or In some states 
may pay the debt and have an action at law; 18 
Johns. 7,110; 1 Halst. 460 ; 2 H. A M’H. 0. 

This estate in the mortgagor is one which 
he may devise or grant; 2 Washb. R. P. 40; 
and which is governed by the same rules of 
devolution or descent as any other estate in 
lands ; 10 Conn. 243 ; 2 S. ft; S. 823; 2 Hare 
35. He may mortgage it; 1 Pick, 485; and 
it is liable for his debts ; 8 Mete. 81; 21 Me. 
104 ; 7 Watte 475; 15 Ohio 467 ; 1 Cai. Cas. 
47 ; 4 B. Monr. 429 ; 81 Miss. 258 ; 20 I1L 58 ; 
7 Ark. 269; 1 Day 98 ; 4 M’Cord 836; but 
see 7 Paige, Ch. 487 ; 7 Dana 67 ; 14 Ala. N. 
s. 476 ; 28 Mim. 206 ; 2 Dougl. Mich. 176; 24 
Mo. 249; 18 Pet. 294 ; and in many other 
cases, if the mortgagor still retains posses¬ 
sion, he is held to be the owner; 0 Gray 
470, note; 11 N. H. 208 ; 22 Conn. 587: 13 
Bl. 469 ; 84 Me. 89 ; 28 Barb. 490. 

Any person who ia interested in the mort¬ 
gaged estate, or any part of it, having a 
legal estate therein, or a legal or equitable 
lien thereon, provided he comes In as privy 
in estate with the mortgagor, may exercise 
the right; Including beiTB, devisees, execu¬ 
tors, administrators, and assignees of the 
mortgagor; 2 Root 009:2 Hayw. 22; 14 Vt. 
001; lOraige,Ch. 49; 9Mess.422 ; 48Minn. 


223 ; subsequent incumbrancers ; 5 Johns. 
Ch. 83 ; 1 Dana 28 ; 8 Cush. 46 ; 47 Minn. 
481; 69 Hun 625 ; judgment creditors; 9 
LitL 882 ; 4 Hen. ft M. 101 ; 4 Yerg. 10 ; 2 
Cal. 593 ; 2 D. & B. Eq. 285; 133 Ind. 670 ; 
45 111. 63 ; 140 vt. 183 ; tenants for years; 
8 Mete. 517 ; 7 N. Y. 44 ; a jointress; 1 
Vern. 190; 2 Wh. & T. Lead. Caa 753 ; 
dowress and tenant by curtesy ; 14 Piok. 98 ; 
84 Wis. 240 ; 61 Vt. 610 ; one having an 
easement; 22 Pick. 401; one having an in¬ 
terest as a partner; 159 Mass. 856, 

A mortgagee for adequate value and In 
good faith may acquire the equity of re¬ 
demption ; 112 Mo. ol5 ; and a second mort- 
igee who purchases such equity is en¬ 
titled to any payments that may have been 
made on the first mortgage, but which 
were not credited thereon; 26 AtL Rep. 
(N. J.) 889. 

Where the necessary amount has been 
tendered witliin the statutory period for 
redemption, it can be followed up by suit 
to redeem at any time before the right to 
bring suit is barred ; 57 Ark. 198. A court 
of equity has the discretion governed by 
the equities of each case, to name terms on 
which it will let in a party to redeem ; 112 
Mo. 599. 

Where a bill to redeem is filed before the 
debt is due, it must be dismissed, although 
the hearing is not had until after the debt 
is due; 100 Mass. 102. See Mortoaoe. 

EQUIVALENT. Of the same value. 
Sometimes a condition must be literally ac¬ 
complished in forma specifica; but some 
may be fulfilled by an equivalent, per ccqni- 
polens , when such appears to be the inten¬ 
tion of the parties: as, if I promise to 
pay you one hundred dollars, and then die, 
my executor may fulfil my- engagement; 
for it is equivalent to you whether the 
money be paid to you by me or by him. 
Roile, Abr. 451. For its meaning in patent 
law, see 7 WalL 327 ; Patent. 

EQUIVOCAL. Having a double sense. 

In the construction of contracts, it is a 
general rule that when an expression may 
be taken in two senses, that shall be pre¬ 
ferred which gives it effect. See Construc¬ 
tion ; Interpretation. 

EQuULEUB (Lat.). A kind of rack 
for extorting confessions. Encyc. Lond.- 

ERASURE. The obliteration of a writ¬ 
ing. The effect of an erasure is not per se 
to destroy the writing in which it occurs, 
but is a question for the jury, and will ren¬ 
der the writing void or not, under the same 
circumstances as an interlineation. See 5 
Pet. 560; 11 Co. 88 ; SBingh. 183; 11 Conn. 
531 ; 3 La. 56; 57 Ala. 173 ; 62 Ind. 401 ; 39 
Mo. 34 ; 44 N. H. 227 ; 43 Wis. 221; 69 Me. 
429 ; 119 Mass. 269. See Alteration ; In¬ 
terlineation. 

ERCISCUNDUS (Lat. erciscere) . For 
dividing. Families erciseundcB actio. An 
action tor dividing a way, goods, or any 
matter of inheritance, vicat, Voc. Jur.; 
Calvin us, Lex. 

ERECTION. This term is generally 
used of a completed building. 45 N. Y. 153 : 
119 Mass. 254. The repairing, alteration, 
and enlarging, or the removal from one Bpot 
to another, of a building, is not erection 
within the meaning of a statute forbidding 
the erection of wooden buildings ; 27 Conn. 
332 ; 2 Rawle 262 ; 51 Ill. 422. The moving 
of a building is not an erection of a build¬ 
ing ; 121 Mass. 229 ; but the painting of a 
house Has been held to be part of the erec¬ 
tion ; 51 111. 422. See Lien. 

EREGIMUB (Lat we have erected). A 
word proper to be used in the creation of a 
new office by the sovereign. Bac. Abr. Of¬ 
fices, E. 

EROSION. This consists of tbe gradual 
eating away of the soil by the operation of 
currents or tides. 100 N. Y. 488. 

The proprietorship of lands may be lost 
by erosion and regained by accretion. 11 
A. ft E. Ency. 2nd ed., 255 ; 100 N. Y. 433. 

As distinguished from submergence. 

The one consists of a gradual eating away of 
the soil by the operation of currents or tides, 
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and the other of its disappearance under the 
water and the formation of a navigable body 
over it. Id. Loss of title to land by erosion 
occurs only when the erosion is accompanied 
by a transportation of the land beyond the 
owner’s boundary. Id. See Riparian 
Proprietors ; Accretion. 

EROTIC MANIA. In Medloal Ju¬ 
risprudence. A name g'iven to a morbid 
activity of tbe sexual propensity. It is a 
disease or morbid affection of the mind, 
which All* it with a crowd of voluptuous 
images, and hurries its victim to acts of the 
grossest licentiousness, in the absence of 
any lesion of the intellectual powers. Bee 
Krafft-Ebing, Psycopathia flexualis, Chad' 
dock’s ed.; Man ia. 

WKRAWt (Lat. errare, to wander). 
Wandering. Justices in eyre were former¬ 
ly said to be errant (itinerant.) Cowel. 

ERRONEOUS. Deviating from the 
law. 72 lnd. 888. 

The word never designates a corrupt or 
evil act. It is to be distinguished from 
“illegal” which means that which lacks 
authority of or support from law. Anderson ; 
72 lnd. 333. An erroneous judgment is 
rendered according, to the course and prac¬ 
tice of the courts, but contrary to law. An 
irregular judgment is contrary to the course 
and practice of the courts. Id.; 74 N. C. 599. 

ERROR. A mistake in judgment or de¬ 
viation from the truth in matters of fact, 
and from the law in matters of judgment. 

Error of fact will excuse the party acting 
illegally but honestly, in many cases, will 
avoid a contract in some instances, and 
when mutual will furnish equity with a 
ground for interference; 15 Me. 45; 20 
Wend. 174 ; 5 Conn. 71 ; 12 Mass. 86. See 
Mistake. 

Error in law will not, in general, excuse 
a man for its violation. A contract made 
under an error in law is, in general, bind¬ 
ing; for, were it not so, error would be 
urged in almost every case ; Bisph. Eq. 167. 
2 East 469. See 6 Johns. Ch. 166; 8 Cow. 
195 ; 2 J. & W. 249; 1 Y. <fe C. 232 ; 6 B. <fc 
C. 671. But a foreign law will for this pur¬ 
pose be considered as a fact; 15 Me. 45 ; 9 
Pick. 112 ; 2 Pothier, Obi. 869, eto. 

ERROR, WRIT OP. See Whit of 
Error. 


ESCAMBIO. In Old English Law. 

A writ granting power to an English mer¬ 
chant to draw a bill of exchange on another, 
who is in a foreign country. Reg. Orig. 
194. Abolished by Stats. 59 Geo. III. c. 49, 
and 26 & 27 Viet. c. 125. 


ESCAMBIUM. Exchange, which see. 

ESCAPE. The deliverance of a person 
who is lawfully imprisoned, out of prison, 
before such a person is entitled to such 
deliverance by law. 5 Mass. 310. 

The voluntarily or negligently allowing 
any person lawfully in confinement to leave 
the place. 2 Bish. Cr. L. S 917. 

Departure of a prisoner from custody be¬ 
fore he is discharged by due process of law. 

Escape takes place without force; prison- 
breach, with violence ; rescue, through the 


intervention of third parties. 

Actual escapes are those which take place 
when the prisoner in fact gets out of prison 
and unlawfully regains his liberty. 

Constructive escapes take place when the 
prisoner obtains more liberty than the law 
allows, although he still remains in con¬ 
finement. Bao. Abr. Escape (B) ; Plowd 
17 ; 5 Mass. 810; 2 Mas. 466. 

Negligent escape takes place when the 
prisoner goes at large, unlawfully, either 
because the building or prison in which he 
is confined is too weak to hold him, or be- 
oause the keeper by carelessness lets him 
go out of prison. 

Voluntary escape takes place when the 
prisoner has given to him voluntarily any 
liberty not authorized by law. 5 Mass. 820 ; 
2 D. Chip. 11. 

When a man is imprisoned in a proper 
place under the process of a court having 
jurisdiction in the case, he is lawfully im¬ 
prisoned, notwithstanding the proceedings 


may be iirurular ; 1 Urawf. & D. 308; see 
138 Mass. 899; but if the court Km not 
jurisdiction the imprisonment is unlawful, 
whether the process be regular or other¬ 
wise. Bacon, Abr. Escape in Civil Cases 
(A 1); 18 Johns. 878 ; 8 Cow. 192 ; I Root 
See 7 Conn. 452. 

Letting a prisoner, confined under final 
process, out of prison for any, even the 
shortest ta me , is an escape, although he 
afterwards return; 2 W. Bla. 1048; 40 N. 
J. L. 230; 57 How. Pr. 109 : 88 Fed. Rep 
794; 11 Mass. 160; 40N. J. L. 417 ; 85 N. Y 
445; and this may be (as in the case o2 
imprisonment under a oa. sa.) although 
an officer may accompany him ; 8 Co. 
44 a ; Plowd. 97; Hob. 202; IB. <fc P. 24. 
Where an insolvent debtor whose discharge 
has been refused by the court, surrenders 
himself to the keeper of a prison, who will 
not receive him because he has no writ or 
record showing that he is an insolvent debt¬ 
or and is not in charge of an officer, the 
surrender is not sufficient to make the keep¬ 
er liable for the debt in case of the debtor’s 
escape; 140 Pa. 102. 

In criminal cases, the prisoner is in¬ 
dictable for a misdemeanor, whether the 
escape be negligent or voluntary ; 2 Hawk. 
PI. C. 189 ; Cro. Car. 209 ; 7 Conn. 884 ; 82 
N. C. 585 ; and the officer is also indictable ; 
82 Ark. 124 ; 80 N. C. 890 ; 107 id. 857. If 
the offence of the prisoner was a felony, a 
voluntary escape is a felony on the part of 
the officer ; 2 Hawk. PI. C. c. 19, § 25; if 
negligent, it is a misdemeanor only in any 
case ; 2 Bish. Cr. L. § 925; Cl. Cr. L. 827. 
See 78 lnd. 160. It is the duty of the officer 
to rearrest after an escape ; 0 Hill 344 ; 111 
Ill. 90 ; 1 Russ. Or. 572. 

In civil cases, a prisoner may be arrested 
who escapes froth custody on mesne pro¬ 
cess, and the officer will not be liable if he 
rearrest him ; Cro. Jac. 419 ; but if the es¬ 
cape be voluntary from imprisonment on 
mesne process, and in any case if the escape 
be from final process, the officer is Liable in 
damages to tbe plaintiff, and is not excused 
by retaking the prisoner ; 2 B. A A. 66; 88 
Mass. 260. Nothing but an act of God or 
the enemies of the country will excuse an 
escape ; 24 Wend. 881 ; 2 Murph. 886; 1 
Brew 146; 51 Miss. 575. See 5 Ired. 702 ; 5 
W. A S. 455. 

Attempts to escape by one accused of 
crime are presumptive of guilt* and the 
conduct of a defendant in airest, either be¬ 
fore or after being accused of the crime, 
may be competent evidence against him, as 
indicating a guilty mind ; 80 La. Ann. Part 
II. 1260 ; 58 Ala. 835 ; 0Tex. App. 207,847 ; 
14 Bush 840 ; 47 Cal. 118; 88 N. H. 216. 
Where a prisoner being in the corridor of a 
jail udIocks a door between the corridor and 
a cell, and thence escapes, he commits pris¬ 
on breach ; 58 N. J. L. 488. An unsuccess¬ 
ful attempt at prison breach is indictable ; 
12 Johns. 839. See Whart. Cr. L. § 1667 ; 
26 Am . L. Reg. 845; FLIGHT..See Avert. 

ESCAPE WARRANT. A warrant ad¬ 
dressed to all sheriffs throughout England, 
to retake an escaped prisoner for debt, and 
commit him to gaol till the debt is satisfied. 

ESCHEAT (Fr. escheoir, to happen). 
An accidental reverting of lands to the 
original lord. 

An obstruction of the course of descent, 
and a consequent determination of the 
tenure, by some unforeseen contingency; in 
which case the laud naturally results back, 
by a kind of reversion, to the original 
grantor or lord of the fee ; 2 Bla. Com. 244. 

The estate itself which so reverted was 
called an escheat. Spelman. The term in¬ 
cluded also other property which fell to the 
lord; as, trees which fell down, etc. Cowel. 

All escheats under the English Jawe are 
declared to be strictly feudal and to import 
the extinction of tenure. W T r. Ten. 115 ; 1 
W. Bla. 128. 

That If the ownership of a property become 
vacant, the right must necessarily subside Into the 
whole community In which, when society first 
assumed the elements of order and subordination. It 
was originally vested. Is a principle which lies at the 
foundation of property ; 4 Kent ; and this seems 
to be the universal rule of civilised society. Do mat. 
Droit Pub. lib. 1, t. fl, a. 8. n. 1. See 10 Vlner, Abr. 130; 

1 Bro, Civ. Law 200 ; 6 Bum. 870 ; 27 Barb. 879 ; 0 Cal. 


878 ; <t Md. 108 ; 89 IV 284 ; Mitch. R. P. SIS. It was 
recognised by Justinian, and by the civil law an 
officer was appointed, called the eecheator, whose 
duty It was to assert the right of the emperor to the 
tuzrediUu jacemt or caduca when the owner left no 
K* 1 ™ or legatee to take it. Code 10,10, l. By the 
earlier English usages the estate of the vassal 
escheated to his lord when there were no representa¬ 
tives In the seventh degree, and this custom was 
later extended to include male descendants ad fm- 
flnitum ; Lib. Feud. 1.1, s. 4. 

I* 1 escheat by failure of heirs, by cor¬ 

ruption of blood, or by conviction of certain crimes, 
the feud fell back into the lord's hands by a ter¬ 
mination of the tenure. 1 Waahb. R. P. 34 . At the 

E resent day, in England, escheat can only arise from 
le failure of heirs. By the Felony Art, 83 and 84 
Viet. c. M, no confession, verdict, Inquest, convic¬ 
tion, or judgment of or for any treason or felony, or 
"“i*cause any forfeiture or escheat; 8 
Steph. Com. 660; Moz. & w. ; Brown. An action of 
ejectment, commenced by writ of summons, h** 
taken the place of an ancient writ of escheat, against 
the person in possession on the death of the tenant 
without heirs. 

The early Englishlaw is thus well stated: “By 
the law of England, before the Declaration of Inde¬ 
pendence, the lands of a man dying Intestate and 
without lawful heirs reverted by escheat to the 
king as the sovereign lord ; but the king's title was 
not complete without an actual entry upon the 
land, or.judicial proceedings to ascertain tbe want 
of heirs and devisees ; 8 App. Cas. 737.773 ; 2 Bla. 
Com. 24S. The usual form of proceeding for this 
purpose was by an inquisition or Inquest of office 
before a jury, which was had upon a commission 
out of the court of chancery, hut was really a pro¬ 
ceeding at common law ; and, if It resulted in favor 
of the king, then, by virtue of ancient statutes, any 
one claiming title In the lands might, by leave of 
tbat court, nle a traverse In the nature of a plea or 
defense to the king's claim, and not in the nature of 
an original suit; Lord Somers in 14 How. St. Tr. 1,83; 
6 Ves. 809: 4 Madd.281 ; L. R. 2 Eq. 95 ; 3 Johns. 1 ; ll 
Allen 157,172. The Inquest of office was a proceed¬ 
ing in rem; when there was proper office found 
for the king, that was notice to all persons v ho had 
claims to come in and assert them; and, until so 
traversed, it was conclusive in the king’s favor; 
Bayley, J., in 12 East 06,103 ; 10 Vln. Abr. 89, pi. 1; ” 
Hamilton u. Brown, 161 U. 8. 256. 

In this country, however, the state steps 
in, in the place of the feudal lord, by virtue 
of its sovereignty, as the original and ulti¬ 
mate proprietor of all the lands within its 
jurisdiction ; 4 Kent 424. See 10 Gill & J. 
450 ; 8 Dane, Abr. 140. And it escheats to 
the state as part of its common ownership, 
either by mere operation of law, or upon an 
inquest of office according to the law of the 
particular state ; 161 U. S. 256 ; 8 Washb. 
R. P., 4th ed. 47, 48. It is, perhaps, ques¬ 
tionable how far this incident exists at 
common law in the United States generally. 
In Maryland the lord proprietor was origin¬ 
ally the owner of the land, as the crown 
was in England. In most of the states the 
right to an escheat is secured by statute; 4 
Kent 424; 1 Waahb. R. P. 24, 27 ; 2 id. 443. 
See Descent and Distribution. 

In Indiana and Missouri it was held that 
at common law, if a bastard died intestate, 
his property escheated; 6 Black f. 533 ; 30 
Mo, 268; but this is now otherwise by statute 
in those states and in most of the others. 
See Bastard. So at common law there was 


an escheat if the purchaser or heirs of the 
decedent were aliens; 7 N. H. 475 ; Co. Litt. 
2 b ; but it is usually otherwise by the 
statutes of the several states. See Alien. 

In Massachusetts unclaimed moneys or 
dividends of any insolvent bank or insur¬ 
ance company, after 10 years’ custody by the 
clerk of court, are turned over to the state 
treasurer, and if not claimed within two 
years thereafter, escheat to the state ; acts 
of Mass. p. 210 ; and such a provision is 
constitutional; 1 Caldw. 202. 

Hereditaments which, although they may 
be held in fee-simple, are not strictly sub¬ 
jects of tenure, such as fairs, markets, 
commons in gross, rents charge, rents seek, 
And the like, do not escheat, but become 
extinct upon a failure of heirs of tbe 
tenant; Cnallis, R. P. 30. 

The method of proceeding, and subject- 
matter. To determine the question of 
'escheat a proceeding must be brought in 
the nature of an inquest of office or office 
four d; 7 Wend. 867; 5 CaL 878 ; 28 Ga. 
227; 14 la. 474 ; and to give the inauisition 
the effect of a lien the same must be filed, 
as the record of it is the only competent 
evidence by which title by escheat can be 
established ; 21 Mich. 24; 8 Johns. 1; and 
such action must also be taken to recover 
escheated lands held in adverse possession ; 
after which an entry must be made to give 
the state a right of possession; 7 Wend. 
867 ; 6 Leigh 588 ; 74 lnd. 252; and the facts 
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which support the escheat must be stated ; 

S Head 553 ; 3 Watts 228 ; a bill of informa¬ 
tion must be filed and a scire facias issued 
against all alleged to have, hold, claim, or 
possess such estate; 117 111. 128; and the 
names of all persons in possession of the 
premises, and all who were known to claim 
an interest therein, must be set forth and 
the JCtre facias served on them personally; 
to all other persons constructive notice is 
sufficient; id. In Texas, no proceedings 
can be had, except under and according to 
an act of the legislature; 64 Tex. 188 ; 161 
U. S. 236. 

In many of the states, however, the doc¬ 
trine in force is, that land cannot remain 
without an owner ; it must vest somewhere, 
and on the death of an intestate without 
heirs it becomes eo instanti the property of 
the state ; 6 Johns. Ch. 860 ; 2 Har. & J. 112 ; 

5Neb. 208 ; 7 N. H. 475 ; 7 Watts435; 9R.L 
26; 34 N. J, L. 566. In the case of Wal- 
lfrhtm t\ In g e ran 11, 117 Ill. 123, it was held 
that on the death of an intestate without 
heirs, the title to his estate devolves imme¬ 
diately upon the state, but, in order to 
make that title available, it must be estab¬ 
lished ir the manner prescribed by law by 
proceedings in the proper court, in the 
name of the people for the purpose of prov¬ 
ing and establishing by judicial determina¬ 
tion the title of the state. After a long 
lapse of time an inquest ttill be presumed; 
27 Va. 381 ; 26 Ga. 682. A right of action 
for the recovery of lands is vested in the 
state at the death of the owner whose 
property escheats; 107 N. Y. 185. Persons 
rimming as heirs may come in under the 
statute and obtain an order for leave to 
make up an issue at law to have their rights 
determined ; 13 Rich. L. 77. The legislature 
is under no constitutional obligation to 
leave the title to such property in abeyance, 
and a judicial proceeding for ascertaining 
an escheat on due notice, actual to known 
and constructive to all possible unknown 
claimants, is due process of law; and a 
statute, providing for such proceeding does 
not impair the obligation of any contract, 
contained in the grant under which the for¬ 
mer owner held whether from the state or 
a private person; 161 U. 8. 256, 276. 

Not only do estates in possession escheat, 
but also those in remainder, if vested ; 2 
Hill 67 ; and equitable as well as legal 
estates; 1 WalL 6 ; 5 Ired. Eq. 207 ; 3 Washh. 
R. I\ 446 ; 10 Gill & J. 443 ; 4 Kent 424; 
fin many states this provision is statutory, 
out the rule in England is contrary ; 1 Eden 
177;) also those held in trust, when the 
bust expires ; 88 Pa. 429. 

Proceedings to traverse an inquest. An 
inquisition is traversable, the traverser 
being considered as a defendant, and being 
only required to show failure of title in the 
state and bare possession in himself; i 
Johns. 1; oontra , in Pennsylvania, where 
sooh traverser is in the position of plaintiff 
in eieotment and must snow a title superior 
to the commonwealth ; proceedings may 
be brought by any one claiming an interest 
and including an administratrix in pos¬ 
session ; 187 Pa. 138; it is a proceeding at 
law and not in equity; 19 Ore. 504; and 
the court of common pleas haw jurisdiction 
over it; 137 Pa. 138; the traverser being 
allowed to begin and conclude the suit tc 
the jury ; 2 Ashm. 168. And if only one of 
those notified appear, he i9 entitled to a sep¬ 
arate trial of his traverse; 218. C. 435 ; but 
■uch traverser has no precedence over others 
on the dockets of cases ; Riley, S. C. 801. 

When all the members of a partnership 
have died intestate and without heirs, the 
property escheats to the state, but the heirs 
or kindred of any one of the partners may 
traverse the inquisition; 57 Pa. 102. 

The law favors the presumption of the 
existence of heirs, and there must be some¬ 
thing shown by those olaiming by virtue of 
escheat to rebut that presumption; 2 
Watts 228; 41 Tex. 249; but see oonfra, 80 
Tex. 288 ; 4 Md. 138; 90 N. C. 885, overrul¬ 
ing as to this point, 1 Hayw. 873. Proceed¬ 
ings for an escheat for want of heirs or de¬ 
visees, like ordinary provisions for the ad¬ 
ministration of his estate, presuppose that 
he is dead ; if he is still alive, the court is 


without jurisdiction and its proceedings 
are null and void, even in a collateral pro¬ 
ceeding ♦ 161 U. 8. 256, 207 : citing 8 Cr. 9, 
*8; 154 U. S. 84; 27 Tex. 217 ; id. 491, 497 , 
67 id. 

Equity cannot enjoin proceedings to have 
an escheat declared, where every question 
presented could be decided on a traverse 
should such escheat be found ; 88 Pa. 284 ; 
and an amicus curice cannot move to quash 
an inquisition, unless he has aiv interest 
himself or represents some one who has ; 2 
Gal. 284. 

Disposition of escheated lands by the state. 
Where the Btate takes the title of escheated 
land, it is entitled to the rights of the last 
owner; therefore, such lands oannot be 
taken up by location as vacant land ; 11 Tex. 
10; or be regarded as ungranted land ; but 
it must be sold pursuant to the statute; 2 
Brev. 821 ; 27 Pa. 36; and a grant of such 
lands by the state before office found is 
valid; 7 Watts 436 ; 24 N. J. L. 560 ; 27 
Barb. 376; as is also a grant of land to 
escheat in futuro ; 9 Rich. Eq. 440 ; but no 
authority is vested in officers of the land 
office to issue warrants for the taking up of 
escheated lands. After seven years from 
the inquisition they shall be sold at auction; 
27 Pa. 33 ; and the power to order the sale 
of the property is vested in the district 
court; 41 Tex. 10. The disposition of funds 
secured by the Bale of such property must be 
strictly in conformity with the state 
statute ; and the legislature of a state can 
pass no act diverting the funds to another 
purpose; 6 Neb. 203; but where the con¬ 
stitution gives to the legislature the power 
to provide methods to enforce the for¬ 
feiture, there can be no proceedings until 
the legislature acts; 64 Tex. 133. 

In selling escheated lands the grantee 
named in the statute must be a party to the 
proceedings, or the. sale will be void ; 2 
Swan 46 ; 1 Caldw. 381. 

When land is held by a foreign corpora¬ 
tion and a statute has been passed declaring 
that the land shall be held “ indefensibly as 
to any right of escheat ” in the common¬ 
wealth, the penalty of escheat is removed, 
although the act imposing such penalty is 
not repealed in terms ; 132 Pa. 591; 7 L. R. A. 
634. 

As to statutory disposition of escheated 
lands, see the statutes of the several states ; 
Descent and Distribution. 

£ee, generally, 12 L. R. A. 529; Alien; 
Bastard ; Dissolution ; Foreign Corpo¬ 
ration. 

ESCKEATOR. The name of an officer 
whose duties are generally to ascertain what 
escheats have taken place, and to prosecute 
the claim of the sovereign for the purpose 
of recovering the escheated property. 10 
Vin. Abr. 158 ; Co. Litt. 13 b ; Toml. L. D. 
His office was to be retained but one year; 
and no one person could hold the office 
more than once in three years. 

This office has fallen Into desuetude. There was 
formerly an escheator-general Id Pennsylvania, but 
his duties have been transferred to the auditor- 
genera), and in most of the b La tea the duties of this 
office devolve upon the attorney-general. 

ESCMBAJrO. In Spanish Law. The 
public officer who is lawfully authorized to 
reduce to writing and verify by his signa¬ 
ture all judicial nets and proceedings as well 
as all acts and contracts entered into 
between private Individuals. 

EBCB1PT. Writing ;' a writing ; a 
written instrument. 

ESCROW. A deed delivered to a stran¬ 
ger* to be by him delivered to the grantee 
upon the happening of certain conditions, 
upon which last delivery the transmission 
of title is complete. 

The delivery must be to a stranger; 8 
Mass. 230. See 9 Co. 187 6 ; T. Moore 642; 
5 Blackf. 18; 23 Wend. 48 ; 2 Dev. B. L. 
530 ; 4 Watts 180; 22 Me. 569 ; for when de¬ 
livered directly to the grantee it cannot be 
treated as an escrow 52 Ark. 498 ; 114 Ill. 
19; 1 Tex. Civ. App. 288 : 84 Me. 840; noi 
to the agent or attorney of the grantee; 85 
Me. 242; but see 1 8. D. 497; tU Ala. 827. 
The second delivery must be conditioned, 
and not merely postponed ; 8 Mete. 486 ; 2 


B. A C. 82 ; Shepp. Touch. 68. Care should 
be taken to express the intent of the first 
delivery clearly; 10 Wend. 810 ; fi Man. 
230 ; 22 Me. 569 ; 14 Conn. 271; 3 Green, Ch. 
155. An escrow has no effect as a deed till 
the performance of the condition ; 21 Wend. 
267 ; 16 Or. 255 ; 56 Min. 888 ; 10 Neb. 1 ; 
and takes effect from the second delivery ; 
1 Barb. 500. See 8 Meto. 412; 6 Wend. 660; 
16 Vt. 553 ; 80 Me. 110; 10 Fa. 285 ; 91 Ala. 
610. But where the parties announce their 
intention that the escrow shall, after the 
performance of the condition, take effect 
from the date of the deed, such intention 
will control; Devi. Deeds 329 ; 34 Ill. 13. 

A deed delivered in escrow cannot be re¬ 
voked ; 77 Cal. 279. 

See, generally, 14 Ohio St. 809 ; 13 Johns. 
285 ; 5 Mas. 60; 6 Humph. 405 ; 3 Mete. 412 ; 
8 Ill. App. 30, 498 ; 57 Ala. 459 ; 90 id. 294 ; 
S3 Ohio St. 203 ; 26 N. Y. 483 ; 28 Am. L. 
Reg. 697, n. ; 91 Cal. 282 ; 47 Fed. Rep. 270 ; 
10 Lawy. Rep. Ann. 409, n. 

E SOU AGE. In Old English Law. 

Service of the shield. Tenants who hold 
their land by escuage hold by knight’s ser¬ 
vice. 1 Thomas, Co. Litt. 272; Littleton 
§ 95, 80 b. Abolished by Stat. 12 Car. II. 
c. 24. Scutage. 

ESKETOH.ES. Robbers or destroyers 
of other men’s lands and fortunes. Cowel. 

rpPA’MTgNn’TTM. Tackle or fur¬ 
niture ; outfit. Certain towns in England 
were bound to furnish certain ships at their 
own expense and with double skippage or 
tackle. The modern word outfit would 
seem to render the passage quite as satisfac¬ 
torily ; though the conjecture of Cowel has 
the advantage of antiquity. 

EBKJLPPER, EB3HPPAEE. To ship. 
Kelh. Norm. L. D. ; Rast. 409. 

ESKTPPESON. Shippage, or passage 
by sea. Spelled, also, skippeson. Cowel. 

ESNECY, Eldership. In the English 
law, this word signifies the right which the 
eldest coparcener of lands has to choose 
first one of the parts of the estate after it 
has been divided. 

ESPERA. The period fixed by a com¬ 
petent judge within which a party is to do 
certain acts, as, e. g., to effect certain pay¬ 
ments, present documents, etc.; and more 
especially the privilege granted by law to 
debtors, allowing them certain time for the 
payment of their indebtedness. 

ESPLEES. The products which the 
land or ground yields; as, the hay of the 
meadows, the herbage of the pasture, com 
or other produce of the arable, rents, and 
services. See 11 S. & R. 275; Dane, Abr. 
Index ; 9 Barb. 293. 

ESPOUSALS. A mutual promise be¬ 
tween a man and a woman to marry each 
other at some other time : it differs from a 
marriage, because then the contract is com¬ 
pleted. Wood, Inst. 67. See Betroth- 
ment. 

ESQUIRE (Lat. Armiger; Fr. Escuier ). 
A title applied by courtesy to officers of al¬ 
most every description, to members of the 
bar, and others. No one is entitled to it by 
law ; and therefore it confers no distinc¬ 
tion in law. 

In England, It 1 b a title next above that of a gen¬ 
tleman and below that of a knight. Camden reck¬ 
ons up four kinds of esquires particularly regarded 
by the heralds: the eldest sons of knights. and their 
eldest sons In perpetual succession ; the eldest sons 
of the younger sons of peers, and their eldest sons 
In like perpetual succession; esquires created by 
tbe king's letters patent, or other Investiture, and 
their eldest sons; esquires by virtue of their office, 
as justices of the peace, and others who bear any 
office of trust under the crown, i Steph. Com. 61o. 
A miller or a fanner may be an esquire ; I. R. 8 
Eq. 890. 

ESSART. See Abb art. 

ESSE. See In Esse. 

ESSE2TDI QUTETAM DE THEO- 
LONIA (Lat. of being quit of toll). A writ 
which lay anciently for the citizens or bur¬ 
gesses of a town which was entitled to ex¬ 
emption from toll, in case toll was de- 
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□landed of them. Fitzh. N. B. 226, L 

ESSOIN, ESSOIGN. In Old Eng¬ 
lish Law. An excuse for not appearing 
in court at the return of the process. Pres¬ 
entation of such excuse. Spelman, Gloss.; 

1 Sell. Pr. 4; Comvns, Dig. Exoine, B 1. 
EsMoin is not now allowed at all in personal 
actions. 2 Term 16; 16 East 7 (a); 8 Bla. 
Com. 276, n. 

ESSOIN DAT. Formerly, the first day 
in the terra was essoin day; now practi¬ 
cally abolished. Dowl. 446 ; 8 Bla. Com. 
278, n. 

ESSOIN BOLL. The roll containing 
the essoins and the day of adjournment. 
Roso. R. Act. 162 et seq. 

ESTABLISH. This word occurs fre¬ 
quently in the constitution of the United 
States, and it is there used in different 
meanings. 1. To settle firmly, to fix unal¬ 
terably : as, to establish justice, which is 
the avowed object of the constitution. 2. 
To make or form : as, to establish an uni¬ 
form rule of naturalization, and uniform 
laws on the subject of bankruptcies,—which 
evidently does not mean that these laws 
shall be unalterably established as justice. 
3. To found, to create, to regulate: as, Con¬ 
gress shall have power to establish post¬ 
roads and post-offices. 4. To found, recog¬ 
nize, confirm, or admit: as, Congress shall 
make no law respecting an establishment of 
religion. 5. To create, to ratify, or con¬ 
firm: as, We, the people, etc., do ordain 
and establish this constitution. 1 Story, 
Const. § 454. 

For Judicial decisions upon the scope and mean¬ 
ing of the word, see 14 N. Y. 866; 28 Barb. 60; 88 Fa. 
202; 11 Gray 806 ; 49 N. H. 280; 16 La Ann. 49; 10 
8. C. 389. 

ESTABLISHMENT, ESTABLI¬ 
SHMENT. An ordinance or statute. Es¬ 
pecially used of those ordinances or stat¬ 
utes passed in the reign of Edw. I. Co. 2d 
Inst. 156; Britt, c. 21. . That which is in¬ 
stituted or established for public or private 
use, as the trading establishments or a gov¬ 
ernment. 

Establiaaement is also used to denote the 
settlement of dower by the husband upon 
his wife. Britt, c. 102. 

ESTADAL. In Spanish. law. In 
Spanish America thin was a measure of land 
of sixteen square vans, or yards. 2 White, 
Rec. 189. 

E8TADIA. In Spanish Law. Called, 
also, Sobreetadia. Toe time for which the 
party who has chartered a vessel, or is 
bound to receive the cargo, has to pay 
demurrage on acoount of his delay in the 
execution of the contract. 


ESTATE IN COMMON. An estate 
held in joint possession by two or more per¬ 
sons at the same time by several and distinct 
titles. 1 Washb. R. P. 415; 2 Bla. Com. 
191 ; 1 Pres, Est. 189. This estate has the 
single unity of possession, and may be of 
real or personal property ; 76 N. Y. 436 ; 82 
N. C. 75, 83 ; 92 Ill. 129 ; 25 Minn. 232 ; 126 
Mass. 480 ; 30 N. J. Eq. 110 ; 25 Mich. 53. 

Where onedies intestate, the joint owner¬ 
ship of his property by his children is gen¬ 
erally that of tenants in common; 94 Mich. 
204. 

ESTATE UPON CONDITION. See 

Condition. 

ESTATE UPON CONDITION IM¬ 
PLIED (OB CONDITION IN LAW). 

An estate having a condition annexed to it 
inseparably from its essence and constitu¬ 
tion, although no condition be expressed in 
words. 2 Bl. Com. 152 ; 4 Kent’s Com. 121. 

ESTATE UPON CONDITION EX¬ 
PRESSED. An estate granted, either in 
fee simple or otherwise, with an express 
qualification annexed, whereby the estate 
granted shall either commence, be enlarged, 
or be defeated, upon performance or breach 
of such qualification, or condition. 2 Bl. 
Com. 154. 

ESTATE IN COPABCENABY. An 

estate which several persons hold as one 
heir, whether male or female. In the latter 
case, it arises at common law, when an es¬ 
tate descends to two or more females ; in 
the former, when an estate descends to all 
the males in equal degree by particular 
custom. This estate has the three unities 
of time, title, and possession ; but the in¬ 
terests of the coparceners may be unequal. 

1 Washb. R. P. 4l4 ; 2 Bla. Com. 188 ; 4 
Kent 366 ; 4 Mo. App. 360. See Coparoe tf- 
aby, Estates in. 

ESTATE BY THE CUBTESY. That 
estate to which a husband is entitled upon 
the death of his wife in the lands or tene¬ 
ments of which she was seised in possession, 
in fee-simple, or in fee-tail during their 
coverture; provided they have had lawful 
issue born alive and possibly capable of in¬ 
heriting her estate. 1 Washb. R. P. 128; 

2 Crabb. R. P.§1074 ; Co. Litt. 80 a ; 3 Bla. 
Com. 126; 1 Greenl. Cruise, Dig. 158; 4 
Kent 29, note; 21 Hun 881; 8 Baxt. 861; 8 
Lea 710 ; 6 Mo. App. 416, 549 ; [1892] 2 Ch. 
886. See Curtesy. 

Curtesy is abolished or modified in many 
states. In Pennsylvania, birth of issue is no. 
longer necessary, and in Borne states actual 
seisin is not required ; 102 P&. 818 ; 4 Day 
208 ; 2 Ohio 808 ; 88 Me. 856 ; 24 Mis. 261. 

ESTATE IN DOWER. See Dower. 


ESTATE (Lat. status, the condition or 
circumstances in which the owner stands 
with reference to his property). The degree, 
quantity, nature, and extent of interest 

_1_ • * * 1 _ A - - 




It signifies the quantity of interest which 
a person has, from absolute ownership down 
to naked possession. 9 Cow. 81. 

This word has several meanings. 1. In Its most 
extensive sense, it is applied to signify everything 
of which riches or fortune may consist, and includes 
personal and roal property : hence we say, personal 
estate, real estate; 6 Vea. 604 ; 16 Johns. 667 ; 4 
Mate. 178; SCra.07; 65 Me. 284; 10Kasa.8£); IPet. 
685: 4 Harr. (Del.) 177 ; 32 Hiss. 107; 4 McCord 60: 
14 N. J. L. 63. 2. In its more limited sense, the word 
estate is applied to lands. It Is so applied In two 
senses The first describes or points out the land 
Itself, without ascertaining the extent or nature of 
the Interest therein : aa, “ my estate at A.” 16 Pick. 
637. The second, which is the proper and technical 
meaning of estate, Is the degree, quantity, nature, 
and extent of Interest which one lias In real property: 
as, an estate Ln fee, whether tho same oe a fee- 
simple or fee-tall, or, an estate for life or for yearn, 
etc. Coke says, Estate signifies such Inheritance, 
freehold, term of years, tenancy by statute mer¬ 
chant, staple, digit, or the like, aa any man hath in 
lands or tenements, etc. Co. Lttt. H MB, 660 a. 8oe 
Jones, Land OS. Titles In Penns. 104-170. Estate 
does not include rights in action; 10 I red. L. 01; 86 
Mias. 25; 16 Pa. *49. But as the word is commonly 
used ln the settlement of estates. It does Include the 
debts as well as the assets of a bankrupt or decedent, 
all his obligations and resources being regarded as 
one entirety. See 9 La. 185. Also the status or con¬ 
dition In life of a person; 16 He. 1S2. Bee Eanrana 


ESTATE DUTY. The tax imposed 

by the Finance Act, 1894, e. 1, upon the 
principal value of all property (exoept mich 
property as is expressly declared by that 
Act to be exempt), whether real or personal, 
settled or not settled which passes on the 
death of any person dying after 1st August. 
1894. The duty applies to the realty and 
personalty abroad of everyone with British 
domicile; and it applies also to all realty and 
chattels real within the United Kingdom of 
everyone, no matter what be hia domicile. 
For the purposes of the duty, property, 
whether real or personal, is deemed to “paaa 
at death” on the happening of any of the 
events which made account duty (q. v.), 
payable. Probate ( q . p.) and account duty 
are not payable on any property upon which 
estate auty has been paid. Byrne; b. I, 
Sch. I. (1). See Death Duties. 

ESTATE BY ELEGIT. See Elboit. 


ESTATE IN EXPECTANCY. An 

estate giving a present or vested contingent 
right of future enjoyment. One in which 
the right to pernancy of the profits ie post¬ 
poned to some future period. Suoh are es- 
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70, 76; 20 Barb. 455. 


ESTATE IN FEE-TAIL. See Fee- 
Tail. 

ES TAT E OF FR EEHOLD or 
FRANK-TENEM RnT. Any estate of 
inheritance, or for life, in either a corporeal 
or incorporeal hereditament, existing in or 
arising from real property of free tenure. 

2 Bla. Com. 104. Itthus includes all estates 
but copyhold and leasehold, the former of 
which has never been known in this 
country. Freehold in deed is the real pos¬ 
session of land or tenements in fee, fee-tall, 
or for life. Freehold in law is the right to 
such tenements before entry. The term has 
also been applied to those offices which a 
man holds in fee or for life. Mozl. A Vi. 
Diet.; 1 Washb. R. P. 71, 637. flee 100 Ill. 
231 ; 75 N. C. 13; L. R. 11 Eq. 454 ; Li boc- 
BUJf Tenxmentuh. 

ESTATE OF INHERITANCE. An 

estate which may descend to heiiB. 1 
Washb. R. P. 51; 1 Steph. Com. 218. 

AU freehold estates are estates of inherit¬ 
ance, exoept estates for life. Crabb, R. P. 
§&45. 

ESTATE OF JOINT TENANCY. 

The estate which subsists where several per¬ 
son have any subject of property jointly be¬ 
tween them in equal shares by purchase. 1 
Washb. R. P. 406; 1 Bla. Com. 180. The 
right of survivorship is the distinguishing 
characteristic of this estate. Littleton § 
280. In most of the United States the pre¬ 
sumption is that all tenants holding jointly 
hold as tenants in common, unless a clear 
intention to the contrary be shown ; 6 Gray 
428 ; 5 Halst. 42; 20 Ala. N. 8. 112; 1 Root 
4,8 ; 10 Ohio 1 ; 11 S. A R. 191 ; 8 Vt. 548 ; 

3 Md. Ch. Dec. 547; 96 Mo. 591 ; 60 Pa. 511; 
35 Ark. 17 ; 93 N. C. 214. In some states 
this is by statute. 

In some, words that would have created a 
joint tenancy now create a tenancy in com¬ 
mon. 


ESTATE FOB LIFE. A freehold 
estate, not of inheritance, but which is 
held by the tenant for his own life or the 
life or lives of one or more other persons, or 
for an indefinite period, which may endure 
for the life or lives of persons in being, 
and not beyond the period of a life. 1 
Washb. R. P. 88; Co. Litt. 42 a ; Bract, 
lib. 4, o. 28, §207 ; 4 Den. 414 ; 7 Pick. 160; 
Chal. R. P, 89. When the measure of dn- 
ration is the tenant's own life, it is called 
simply an estate “ for life; ” when the 
measure of duration is the life of another 
person, it is called an estate “per (or pur) 
autre vie; 1 * 2 Bla. Com. 120; Co. Litt. 41 b ; 
4 Kent 23, 24. 

Estates for life may be created by act of 
law or by act of the parties : in the former 
case they are called legal, in the latter con¬ 
ventional. The legal life estates are estates- 
t&il after possibility of issue extinct, estates 
by dower, estates by curtesy, jointures; 
Mitch. R. P. 118,138; 84 Me. 151; 6 Gratt. 
499 ; 1 Cush. 96 ; 24 Pa. 1G2 ; 6 Ind. 489 ; 8 
E. L. A Eq. R. 345 ; 5 Md. 219; 51 Vt. 87; 
12 8. C. 422 ; 60 la. 302 ; 89 Ill. 246; 81 N. 
J. Eq. 284. A life estate may be created bj 
implication; 85 8. C. 833. 

The chief incidents of life estates are a 
right to take reasonable estovers, and free¬ 
dom from injury by a sudden termination 
or disturbance of the estate ; 40 N. H. 582. 
Under-tenants have the same privileges as 
the original tenant; and acts of the orig¬ 
inal tenant which would destroy bis own 
claim to these privileges will not affect 
them; see 10 Pa. 828. 

Their right, however, does not of course, 
as against the superior lord, extend beyond 
tlieufe of the original tenant; 2 Bla. Com. 
129; 1 RoUe. Ahr. 727; Co. Litt. 41 b ; 1 
Greenl. Cruise, Dig. 102. 


ESTATE IN POSSESSION. An es¬ 
tate where the tenant is in actual pernancy 
or receipt of the rents and other advantages 
arising therefrom. 2 Crabb, R. P. § 2322; 
2 Bla. Com. 168. See 19 Maoh. 116; 18 Mo. 
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conveys his estate to a third poison. He 
can only convey what he has, and his 
grantee takes an estate during the life of 
the grantor. If the tenant died during the 
life of the grantor (who was called the cesf ut 
qv# n>l at common 1 a w the balance of the 
estate went to the first person who took it, 
termed a general occupant. If the original 
^ift was to the tenant and his heirs, the 
heir took it as special occupant. By statute 
in England, if there is no special occupant, 
the estate goes to the executors as person¬ 
alty, if not disposed of by will. This rule 
has been adopted in most of the United 
States, except a few, where it still descends 
as personalty ; 1 Washb. R. P. 86; 8 Bla. 
Com. 120. 

ESTATE IN REMAINDER. See 

REMAINDER. 

ESTATE IK REVERSION. See R*~ 

VERSION. 

ESTATE IN BEV KKALTY. See Sev¬ 
eralty, Estate en. 

ESTATE BY 8TATUTB 
CHANT. See Statute Mer chant. 


ESTATE AT SUFFERANCE. The 

Interest of a tenant who has come right¬ 
fully into possession of lands by permission 
of tne owner and continues to occupy the 
same after the period for which he is en¬ 
titled to hold by such permission. 1 Washb. 
R. P. 393; 2 Bla. Com. 15Q; Co. Litt 57 b ; 
8m. L. A T. 217; 25 Cal. 81 ; 86 Ind. 108; 
89 Mo. 177; Mitch. R, P. 174. This estate 
is of infrequent occurrence, but is recog¬ 
nized as so far an estate that the landlord 
must enter before he can bring ejectment 
against the tenant; 3 Term 292; 1 M. A G. 
644. If the tenant has personally left the 
house, the landlord may break in the doors; 

1 Bingh. 58 ; 17 Pick. 263 ; and the modern 
rule seems to be that tho landlord may uso 
force to regain possession, subject only to 
indictment if any injury is committed 
against the publio peace; 7 Term 481; 14 
M. A W. 437 ; 1 W. A S. 90; 7 M. A G. 316; 
13 Johns. 285 ; 121 Mass. 309 ; 59 Me. 508. 
See S3 Vt. 82 ; 26 Mo. 118 ; 68 Ill. 68; L. R. 

17 Ch. Div. 174. 

ESTATE TAIL. See Fee-Tail. 

ESTATE IN VADIO. Pledge. See 
Mortgage. 

ESTATE AT W n/L. An estate in 
lands which the tenant has, by entry made 
thereon under a demise, to hold during the 
joint wills of the parties to the same. Co. 
litt 55 a ; Tud. L Cas. R- P. 10; 2 Bla. 
Com. 145; 4 Kent 110. Estates properly at 
will are of very infrequent occurrence, be¬ 
ing generally turned into estates for years 
or from year to year by decisions of the 
courts or by stetnte ; 4 Kent 115 ; Tud. L. 
Ca& R. P. 14; 4 Bawls 123; 1 Term 159. 

ESTATE FROM YEAR TO YEAR. 

A lease for a year which unless terminated 
arises new by implication for another year. 
English, 

ESTATE FOR YEARS. An interest 

in lands by virtue of a contract for the pos¬ 
session of them for a definite and limited 
period of time. 2 Bla Com. 140 : 2 Crabb, 
R. P. § 1267; Bee. Abr. Learns ; Wms. R. P. 
195. Such estates are frequentlv called 
terms. See Term. The length of time for 
which the estate is to endure is of no im¬ 
portance in ascertaining its character, un¬ 
less otherwise declared by Btatute; 15 Mass. 
439 ; 1 N. II. 350 ; 13 S. A R. 60; 22 Ind. 
122 ; 4 Kent 03. 

ESTATES. Estates may mean as well 
the interests in the lands, as the lands them¬ 
selves. 

ESTATES OF THE REALM. The 
lords spiritual, the lords temporal, and the 
commons of Great Britain. 1 Bla. Com. 
153; 3 Hallam, ch. 6, pi. 8. Sometimes 
called the three estates. 

ESTER IN JUT) G ME NT. To appear 
before a tribunal either as plaintiff or defen¬ 
dant. Kelh. Norm. L. D. 

ESTIMATE. A word used to express 


the mind or judgment of the speaker or 
writer on the particular subject under con¬ 
sideration. It implies a computation or 
calculation. 87 Hun 208. 

A rough valuation ; an appraisement. 
English. Equivalent to “nssr^s.” Both 
mean “to fix” the amount of the damages 
or the value of the thing to be ascertained. 
11 A A E. Eney. 2nd ed 383 ; 49 Ala. 162. 

Estimated cost nf a building held to mean 
the reasonable cost of a building erected in 
(accordance with the plans and specifications 
referred to, and not necessarily the amount 
of some actual estimate made by a builder, 
nor an estimate agreed upon by the parties, 
nor yet an estimate or bid accepted by the 
defendant. Id .;55 Conn. 437. 

Estimated Capacity. The ordinary 
meaning of estimate is to calculate roughly, 
or to form an opinion as to amount from 
imperfect data. In this sense the expression 
“estimated capacity” meant substantially 
the supposed or probable capacity of the car. 
72 S. W. 805. 

BSTOFPEL. The preclusion of a person 
from asserting a fact, by previous conduct 
inconsistent therewith, on bis own part or 
the part of those under whom he claims, or 
by an adjudication upon his rights which 
he cannot be allowed to call in question. 

A preclusion, in law, which prevents a 
man from alleging or denying a fact, in 
consequence of nis own previous act, allega¬ 
tion, or denial of a contrary tenor. 8teph. 
PI. 239. 

A plea which neither admits nor denies 
the facts alleged by the plaintiff, but denies 
his right to allege them. Gould, PI. c. 2, § 
89. 

A special plea in bar, which happens 
where a man has done some act or executed 
some deed which precludes him from aver¬ 
ring anything to the contrary. 8 Bla. Com. 
808. 


Where a fact has been admitted or asserted for 
the purpose of influencing tbe conduct or deriv¬ 
ing* benefit from aootber so that It cannot be depied 
without a breach of good faith, the law enforces the 
rule of good morals as a rule of policy, and precludes 
the party from repudiating his representations or 
denying the truth of hLa admissions; & OhioiOO ; 
Rawle, Cov. 407. 

This doctrine of law gives rise to a kind of plead¬ 
ing that Is neither by way of traverse, nor confes¬ 
sion and avoid&Dce, viz.: a pleading that, waiving 
any question of fact, relies merely on the estoppel, 
ana, after statiog the previous act, allegation, or 
denial of the opposite party, prays judgment if he 
shall be received or admitted to aver contrary to 
what he before did or said. This pleading is called 
a pleading by way of estoppel. Staph. pi. 240; 1*20 
Mass. 21; 18 Hun lfli; 57 Miss. ; 31 La. Ann. 81, 
108; 8 Bart. £89; 90 Ill. 004; 6 Wash. 244. See W> 
Cal. Ml. 

Formerly the questions of regarding estoppel arose 
almost entirely in relation to transfers of real prop¬ 
erty, ao 1 the rules in regard to oae kind of estoppel 
were quite fully elaborated. In more modern time 
the principle has come to be applied to all case3 
where one by words or conduct wilfully causes an¬ 
other to believe in tho existence of a certain state 
of things, and induces him to act on that belief or 
to alter his own previous position ; 2 Exch. 653; 1 
Zab. 403; 28 Me. 521; 0 N. Y. 121 ; 40 Mo. 348. See, 
as to the reason and propriety of the doctrine, Co. 
LltL 852 a ; 11 Wend. 11 f \ 1 Dev. & B. L. 404 ; 12 
Vt. 44. 

“ The correct view of estoppel Is that taken in a 
recent work (Bigelow, Eat.). * Certain admissions,' 
it is there said, ‘Are Indisputable, and estoppel is'the 
agency of the law bv which evidence to controvert 
their truth is excluded.' Id other words, when an 
act Is done, or a statement mado by a party tho 
truth or efficacy of which U would be a fraud on his 
part to controvert or Impair, the character of an 
estoppel will bo given to what would otherwise be 
a mere matter of evidence. Tho law of estoppel, 
therefore, Is a branch of the law of evldcnca, it nas 
become a part of tho jurisdiction of chancery .simply 
because in equity alone, or rather by equltablo con¬ 
struction alone, hat that full effect been given to 
this species of evidence which ts necessary to the 
due alminictration of justice." Blsph. Eq. f 280. 
Bee Tiedm Eq. Jur. 100 

Where there is an. attempt to apply the 
doctrine of estoppel, one essential in such a 
case is that the party in whose favor it is 
invoked must himself act in good faith ; 50 
Kan. 773. 

By Deed. Such as arises from the pro¬ 
visions of a deed. It is a general rule that 
a party to a deed is estopped to deny any 
thing stated therein which has operated 
upon the other party : as, the inducement 
to accept and act under such deed ; 7 Conn: 
214 ; 18 Vt. 158 ; 3 Mo. 873 ; 5 Ohio 199 ; 10 
Cush. 163; 107 Mo. 610; and see 185 N. Y. 
320; 52 Minn. 67 ; 36 S. C. 408 ; 98 N. C. 
203; 8M’Cord411; 60hio300; including a 


doed made with covenant of warranty, 
which estops even as to a subsequently 
acquired title ; 11 Johns. 91 ; 24 Pick. 824 ; 
20 Me. 200 ; 8 Ohio 107; 12 Vt. 89 ; 145 
U. S. 546; 180 id. 122; 157 Mass. 57 ; 89 
Tenn. 411. But see 18 Pick. 110 ; 5 Gray 
828 ; 4 Wend. 800 ; 11 Ohio 470 ; 14 Me. 
801 ; 43 id. 432 ; 20 Fla. 228. See 101 U. S. 
240 ; 21 Hun 140; 40 N. Y. Sup. Ct. 528; 
61 Oa. 822 ; 94 Ill. 101 ; 83 la. 565 ; 94 Ala 
508 ; 88 Va 817 ; 64 N. H. 500. 

A corporation accepting conveyance of a 
water works plant by deed describing cer¬ 
tain mortgages thereon, and expressly de¬ 
claring that the conveyance was made sub¬ 
ject thereto, is thereby estopped from ques¬ 
tioning the validity of tbe mortgages; 73 
Fed. Rep. 950. 

To create an estoppel, the deed must be 
good and valid in its form and execution ; 

2 Washb. R. P. 41 ; 89 Minn. 511 ; and must 
convey no title upon which the warranty 
can operate in case of a covenant; 3 McLean 
56 ; 0 Cow. 271; 2 Pres Abs. 216. 

Estoppels affect only parties and privies 
in blood, law, or estate; 0 Bing. n. c. 79; 

3 Johns. Ch. 108 ; 24 Pick. 324 ; 35 N. H. 99; 
5 Ohio 190; 2 Dev. 177; 13 N. H. >89; 44 
La. Ann. 584 ; 82 Fla. 204. See 125 Mass. 
25 ; 47 Fed. Rep. 231. Estoppels, it is said, 
must be reciprocal; Co. Litt. 352 a ; 17 Or. 
204. But see 4 Litt. 272; 15 Mass. 499 ; 11 
Ark. 82 ; 28m. L. C. 664. And see 2 Washb. 
R. P. 459. 

A grantor is not estopped by recitals in 
his deed of payment of consideration, from 
suing for the unpaid purchase money ; 110 
N. C. 400. A grantee cannot enter and 
hold under a deed and at the same time 
repudiate the title thereby conveyed ; 75 
Md. 870. See 150 Mass. 181 ; 145 Pa. 028 ; 
112 N. C. 688 ; 94 Mich. 420 ; 40 Ill. App. 
110; 70 Cal. 23. 

By Matter of Record. Such as arises 
from the adjudication of a competent court. 
Judgments of courts of record,and decrees 
and other final determinations of ecclesias¬ 
tical, maritime, and military courts, work 
estoppels ; 1 Munf. 460 ; 2 13. A Aid. 362; 16 
Blatchf. 324 ; 09 Me. 445 ; 75 N. Y. 417 ; 25 
Minn. 72 ; 101 U. S. 570 ; 124 Mass. 109,847 ; 
87 III. 307 ; 139 id. 274 ; 98 U. S. 433 ; 109 N. 
C. 400 ; 12 Colo. 434. See 44 La. Ann. 548 ; 
112 N. C. 759. Admissions in pleadings, 
either express or implied, cannot afterwards 
be controverted in a suit between the same 
parties; Com. Dig. Estoppel A 1. It is of 
the essence of estoppel by judgment that it 
is certain that the precise fact was deter¬ 
mined by the former judgment; 158 U. S. 
210. Estoppels by deed and by record are 
common-law doctrines. 

By Matter in Pais. Such as arises from 
the acts and declarations of a person by 
which he designedly induces another to af¬ 
ter his position injuriously to himself: 17 
Conn. 345,355 ; 5 Denio 154 ; 46 Ohio St. 255 ; 
30 Minn. 419. See 97 N. C. 303 ; 43 111. App. 
157 ; 116 Mo. 333 ; 3 Tex. Civ. App. 406 ; 66 
Hun 628. Equitable estoppel, or estoppel by 
conduct, is said to have its foundation m 
fraud, considered in its most general sense ; 
Bisph. Eq. § 282. It is said (Bigelow, Estop. 
437) that the following elements must be 
present in order to constitute an estoppel by 
conduct: 1. There must have been a repre¬ 
sentation or concealment of material facts. 
■2. The representation must have been made 
with knowledge of the facts. 3. The party 
to whom it was made must have been ig¬ 
norant of the truth of the matter. 4. It 
must have been made with the intention 
that the other party would act upon it. 5. 
The other party must have been induced to 
act upon it. See 09 Tex, 287 ; Tiedm. Eq. 
Jur. 107. The rule of equitable estoppel is, 
that where one by his acts, declarations, or 
silence, where it is his duty to Bpeak, lias 
induced another person, in reliance on such 
acts or declarations, to enter intoa transac¬ 
tion, ho shall not,to the prejudice of the per¬ 
son so misled, impeuch the transaction ; per 
Bates. Ch.. in 3 Del. Ch. 9. 

In the leading case on this subject (Pickard 
v. Sears, 6 Ad, & El. 409) a mortgagee of per¬ 
sonalty was held to be estopped from assert¬ 
ing his titlo under tho mortgage because he 
had passively acquiesced in a purchase of 
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the same by the defendant under an execu¬ 
tion against the mortgagor. Cases of estop¬ 
pel by silence are numerous; 10 Wall. 289; 
81 Pa. 384 ; 12 Gray 78, 285 ; 4 Wall 572 ; 
158 Mass. 97; but silenoe does not always 
amount to fraud ; 65 Pa 241; and there is 
no estoppel by silence where a party has had 
no opportunity to speak; 68 Pa. 417. See 
94 Mich. 84 ; 2 Miso. Rep. 897. 

The estoppel will be limited to the acts 
which were cased upon the representations 
out of which the estoppel arose; thus, where 
a sheriff had a writ against A, but took B 
into custody, upon B’s representations that 
she was A, but detained her after he was 
informed that she was not A, B was es¬ 
topped to recover damages for the false ar¬ 
rest but not for tho subsequent detention ; 
2 C. B. N. 8. 495. See 50 Ga. 90; 27 Barb. 
595; Bisph. Eq. § 292. The acts alleged as 
an estoppel must be executed and not mere¬ 
ly executory ; 83 Va. 397; as when a state¬ 
ment is not accepted and acted upon, it does 
not constitute an estoppel; 73 la. 288 ; 60 
Yt. 261. Where an indorser gave notes in 
compromise of the claims of the indorsee, 
the acceptance of partial payments by the 
latter did not estop him from suing on the 
original notes upon which, under the agree¬ 
ment, the indorser was to be released from 
liability upon payment of the compromise 
notes at maturity ; 75 Fed. Rep. 852. 

It is said that the contract of a person 
under disability cannot be made good by 
estoppel ; Bisph. Eq. §293. See 2 Gray 161 ; 
117 Mass. 241 ; 52 Pa. 400. It makes no dif¬ 
ference that the person, if a married woman, 
falsely represented herself to be sole; 0 Ex. 
422 ; 97 N. C. 106. But estoppel may operate 
to prevent such a person from enforcing a 
rignt. For instance, if a married woman 
were to induce A to buy property from B, 
knowing that the title was not in B, but in 
herself, she would be estopped from assert¬ 
ing her title against A ; 3 Bush 702 ; 8 C. E. 
Green 477 ; 30 Ala. 382. The same princi¬ 
ple would extend to similar acts on the part 
of an infant; 3 Hare 503 ; 9 Ga. 23 ; but not 
unless the conduct was intentional and 
fraudulent; 38 Fed. Rep. 482. An unexe- 
cuted contract void as against public policy 
cannot be validated by invoking the doc¬ 
trine of estoppel; 71 Mich. 141. 

The doctrine that estoppels bind not only 
parties, but privies of blood, law, and estate, 
is said to apply equally to this class of estop¬ 
pels ; Bigelow, Estop. 74, 440 ; but a ward 
cannot be estopped py an act of his guard¬ 
ian which the other part\ to the agreement 
"knew to be unauthorized ; 145 Ill. 65S. 

The maxim vigilantibus non donnientibus 
leges adjuvant specially applies to a claim 
of equitable estoppel, since in such cases 
the interposition of equity is extraordinary 
and restrictive of what but for the estoppel 
would be a clear legal right; 3 Del. Ch. 9. 

The doctrine of estoppel is said to be the 
basis of another equitable doctrine, that of 
election ; Bisph. Eq. § 204. See Election. 

This principle has been applied to cases of 
dedication of land to the public use ; 6 Pet. 
438; 19 Pick. 405 ; of the owner’s standing 
bv and seeing land improved upon; 50 N. 
V. 222 , 68 Pa. 164 ; 24 Mich. 134 ; 24 Neb. 
702 : 84 Ala. 570 ; 85 Tenn. 171 ; 30 W. Va. 
687 ; 31 S. C. 153 ; or sold ; 7 Watts 168 ; 11 
N. H. 201 ; 2 Dana 13 ; 13 Cal. 359 ; 1 Woodb. 
& M. 213; 40 Me. 346 ; 115 Mo. 613; with¬ 
out making claim ; 44 La. Ann. 917 ; 115 Mo. 
G13 ; 37 Fed. Rep. 508 ; 76 Cal. 260 ; 69 Tex. 
38, 287 ; 41 Minn. 198 ; 85 Ky. 260. See 
Equitable Estoppel. 

In Equity. Where an act is done or a 
statement made by a party { under such 
circumstances that to impair its efficacy or 
controvert its truth, would be contrary to 
justice and good faith, the result is that the 
party is debarred from asserting any right 
or title in opposition to any right which has 
been acquired in reliance upon such act or 
statement* this result is called an estoppel. 
Bispham, Prin. of Eq, 10th ed., p. 478. 

ESTOPPEL IN PAIS. An equitable 
estoppel. The law upon the subject is well 
settled. The vital principle is that he who 
by his Language or conduct leads another to 
do what he would not otherwise have done, 


shall not subject such person to loss or injury 
by disappointing the expectations upon 
which he acted. 10 Otto (U. S.) 580. 

ESTOVERS (estouviers t necessaries; 
from estoffer, to furnish). The right or priv¬ 
ilege which a tenant has to furnish himself 
with so much wood from the demised prem¬ 
ises as may be sufficient or necessary to r his 
fuel, fences, and other agricultural opera¬ 
tions. • 2 Bla. Com. 85; Woodf. L. & T. 282 : 
10 Wend. 639. 

Any tenant may chum this right, whether 
he be a tenant for life, for years, or at will; 
and that without waiting for any special 
leave or assignment of the lessor, unle® he 
is restrained by some provision contained in 
his lease ; Shepp. Touchst. 8, n. 1; Chal. R. 
P. 311. Nor does it appear to be necessary 
that the wood should all be consumed upon 
the premises, provided it is taken in good 
faith for the use of the tenant and his serv¬ 
ants, and in reasonable quantities, with the 
further qualification, also, that no substan¬ 
tial injury be done to the inheritance ; 1 
Paige, Ch. 573. 

Where several tenants are granted the 
right of estovers from the same estate, it be¬ 
comes a common of estovers; hut no one of 
6uch tenants can, by underletting his land 
to two or more persons, apportion this right 
among them ; for in this way he might sur¬ 
charge the land, and the rights of his co- 
tenants, as well as those of the landlord, 
would be thereby invaded. In case, there¬ 
fore, of the division of a farm among several 
tenants, neither of the under-tenants can 
have estovers, and the right, consequently, 
becomes extinguished; 10 Wend. 650; 4 Co. 
86 ; 8 id. 78. There is mtich learning in the 
old books relative to the creation, appor¬ 
tionment, suspension, and extinguishment 
of these rights, very little of which, how¬ 
ever, is applicable to the condition of things 
in this country, except perhaps in the state 
of New York, where the entanglements 

f >roduced by grants of the manor-lands have 
ed to some litigation on the subject. Tayl. 
Landl. & T. § 220. See 4 Washb. R. P. 99; 

7 Bing. 640 ; 7 Pick. 152 ; 17 id. 248 ; 14 Me. 
221 ; 2 N. H. 130 ; 7 id. 341’; 7 Ired. Eq. 197; 

6 Yerg. 834 ; 5 Mas. 18. 

The alimony allowed to a wife was called 
at common law, estovers. See De Esto- 
YERUS H A BEN PIS. 

ESTBAY. Cattle whose owner i9 un¬ 
known. S pci man, Gloss. ; 29 la. 487 ; 27 
Wis. 422 ; 4 Oreg. 206; 18 Pick. 426; but 
see 69 Mo. 205; 14 Tex. 431. Any beast, 
not wild, found within any lordship, and 
riot owned b} r any man. Cowel; 1 Bla. 
Com. 297 ; 2 id. 14. These belonged to the 
lord of th: soil. Britt, c. 17. 

Statutes directing unlicensed dogs at large to be 
kilted and animals running at large to be seized and 
upon notice by a justice, etc., sold at auction, are 
not unconstitutional; 89 Mich. 461; 82 N. C. 176; 09 
Mo. 2W ; 10 Or. 62. 

An animal turned on a range by its owner 
is not an estray, although its immediate 
whereabouts is unknown to the owner, un¬ 
less it wanders from the range and becomes 
lost; 16 Or. 62. 

ESTREAT. A true copy or note of 
bo me original writing or record, and espe¬ 
cially of fines and amercements imposed oy 
a court, extracted from the record, and cer¬ 
tified to a proper officer or officers author¬ 
ized and required to collect them. Fitzh. N. 
B. 57, 76. A forfeited recognizance taken 
out from among the other records for the 
purpose of being sent up to the exchequer, 
that the parties might be sued thereon, was 
said to be estreated. 4 Bla. Com. 253. 

ESTREPEMENT. A common-law writ 
for the prevention of waste. 

The same object being attainable by a 
motion for an injunction in chancery, the 
writ became obsoleto in England, and was 
explicitly abolished by 8 & 4 Will. IV. c, 27. 

The writ lay at common law to prevent a party In 
possession from committing waste on an estate the 
title to which was disputed, after judgment ob¬ 
tained in any real action and before possession was 
delivered by the sheriff. 

But. as waste might be committed In some oases' 
pending the suit, the statute, of Gloucester gave 


write, the sheriff may resist those who commit 
waste or offer to do so ; and he might use sufficient 
force for the purpose; 8 Bla. Com?*®, 


The writ is sometimes directed to the 
sheriff and the party in possession of the 
lands, in order to make him amenable to 
the court as for a contempt in case of his 
disobedience to the injunction of the writ. 
At common law the process proper to bring 
the tenant into court is a venire facias, and 
thereon an attachment Upon the defend¬ 
ant’s coming in,the plaintiff declares against 
him. The defendant usually pleads “ that 
he has done no waste contrary to the pro¬ 
hibition of the writ” The issue on this 
plea is tried by a iury, and in case they find 
against the defendant they assess damages 
which the p l ain t i ff recovers. But, as this 
verdict convicts the defendant of a con 
tempt, the court proceed against him foi 
that cause as in other cases; Co. 2d Inst 
829 ; Rast. 817 ; 1 B. A P. 121 ; 2 Lilly, Reg. 
Estrepement ; 5 Co. 119; Reg. Brev. 76. 

In Pennsylvania,by legislative enactment, 
the remedy by estrepement is extended for 
the benefit of any owner of lands leased for 
years or at will, at any time during the con¬ 
tinuance or after the expiration of such 
demise, and due notice given to the tenant 
to leave the same, agreeably to law ; or for 
any purchaser at sheriff or coroner’s sale of 
lands, etc., after he has been declared the 
highest bidder by the sheriff or coroner; or 
for any mortgagee or judgment-creditor, 
after the lands bound by such judgment or 
mortgage shall have been condemned by 
inquisition, or which may be subject to be 
sold by a writ of venditioni exponas or 
levari facias. See 19 Viner, Abr. 497 ; 
Woodf. Landl. & T. 447 ; Arch. Civ. PI. 17; 
7 Com. Dig. 659 ; 24 Pa. 162; 87 id. 260. 

ESTREYTE. See Large. 


ET ADJOURNATUR. And it is ad¬ 
journed. A phrase used in the old reports, 
where the argument of a cause was ad¬ 
journed to another day, or where a second 
argument was had. 1 Keb. 662, 754 : Black, 
L. Diet. 

ET ALIUS (Lat.). And another. The 
abbreviation et al. f sometimes in the plural 
written et als., is affixed to the name of the 
firat plaintiff or defendant, in entitling a 
cause, where there are several joined as 
plaintiffs or defendants. 

Od an appeal from a judgment in favor of two or 
more parties, a bond payable to one of the apuel 
lees et ai. will be good ; 8 La. Ann. €18 ; 12 id. 282 
But where a summons should state the parties to 
the action, the name of one followed by the words 
et al. Is not sufficient; 44 CaL 680. 


ET CiETERA (Lat.). And others ; and 
other things. See 39 Hun 576; 4 Daly 62. 

The addition of the abbreviation etc. to 
some minor provisions of an agreement for 
a lease does not introduce such uncertainty 
as to prevent a decree for specific perform¬ 
ance where the material points are clear; 
Chelmsford, Ld. Ch., in 2 De G. & J. 559 ; 
but such an agreement “ for letting and 
taking coals, etc.,” was too in definite a state¬ 
ment of the subject-matter of the agreement 
to admit of s,ich a decree ; 1 De G. M. & 
G. 80; but an agreement “to do all the 
painting, papering, repairing, decorating, 
etc., during the term of the lease " was not 
so uncertain as to prevent a specific perform¬ 
ance ; 21 L. J. Rep. 135. 

Under a bequest of 44 all her household 
furniture and effects, plate, lipen. china, 
glass, hooka, wearing apparel, etc..” it was 
claimed that the testatrix had disposed of 
the general residue of her estate, but she 
was held by Romilly, M. R., to be intestate 
44 except as to the articles speoified in the 
will and those which areejusdem generis 
20 Beav. 220 ; and the same judge held the 
words good-will, etc., in a contract, to in¬ 
clude “ such other things as are necessarily 
connected with and belong to the good-will, 

. . . for instance, the use of trade-marks,” 
and a covenant not to engage in similar 
business in Great Britain for a reasonable 
tirafc to be limited in the conveyance having 
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re^anl to the nature of such undertakings. 

All these things would be inoluded in the 
words et ccetera ;” 28 L. J. Ch. 812; “all 
my furniture, etc.,” passed only property 
quartern generis and not shares of a water¬ 
works company ; L. R 11 Eq. 383 ; “allmy 
money, cattle, farming implements, eto., 
the paying” certain sums named to testa¬ 
tor’s two brothers, was, upon looking at the 
whole will, sufficient to make the widow 
universal residuary legatee of real and per¬ 
sonal estate, the latter being insufficient to 
pav debts; Jessel. M. R,L. R 4 Ch. Div. 800. 

The abbreviation etc. was formerly much 
used in pleading to avoid the inconveniences 
attendant upon making full and half de¬ 
fence. See Defence. It is not generally to 
be used in solemn instruments; see 6 S. & 
R 427 ; when used in pleadings to avoid rep¬ 
etition, it usually refers to things unneces¬ 
sary to be stated ; 27 Ark. 564. 

Where the sense of the abbreviation may 
be gathered from the preceding words thore 
is sufficient certainty; but where the ab¬ 
breviation cannot be understood and affects 
a vital part of the contract or instrument 
the uncertainty will be fatal. 

Roe 105 Mass. 21 ; 11 Hun 70; L. R 11 Eq. 
362. 

ET DE HOC POHTT SE SUPER 
PATRIAM (Lat.). And of this he puts 
himself upon the country. The Latin form 
of concluding a traverse. See 3 Bla. Com. 
313. 

ETHOC PARATUS EST VERIFI- 
CARE (Lat.). And this lie is prepared to 
verify. The Latin form of concluding a 
plea in confession and avoidance ; that is, 
where the defendant has confessed all that 
the plaintiff has set forth, and has pleaded 
new matter in avoidance. 1 Salk. 2. 

ET HOC PETIT QUOD INQUERA- 
TUR PER PATRIAM (Lat.). And this 
he prays may be inquired of by the country. 
The conclusion of a plea tendering an issue 
to the country. 1 Salk. 3. 

ET INDE PRODUCIT SECTAM 

(Lat.). And thereupon he brings suit. 
The Latin conclusion of a declaration, ex¬ 
cept against attorneys and other officers of 
the court. 3 Bla. Com. 295. 

ET MODO AD HUNC DIEM (Lat ). 
And now at this day. The Latin form of 
the commencement of the record on ap¬ 
pearance of the parties. 

ET HON (Lat.). And not. These words 
are sometimes employed in pleading to Con¬ 
vey a pointed denial. They nave the same 
effect as “ without this,” absque hoc . 2 Bou- 
vier. Inst., 2d ed. n. 2985, note. 

ET SIC AD PATRIAM (Lat.). And 
so to the country. A phrase used in the 
year books, to record an Issue to the coun¬ 
try. 

ET UXOR (Lat. and wife). Used to 
show that the wife of the grantor is a party 
to the deed. The abbreviation is et ux . 

ETHICS, LEGAL. The principles 
of morally right and wrong conduct and 
character as expounded by the legal pro¬ 
fession. 

Following are the Canons of Profes¬ 
sional Ethics and the Canons of Judi¬ 
cial Ethic b as adopted by the American 
Bar Association. 

Canons of Professional Ethics: 

(Adopted by the American Bar Association 
at its thirty-first annual meeting at Seattle, 
Washington, on August 27, 1908.) 

(The committee of the American Bar Asaociatior 
whieh prepared the Canons was composed of the fol¬ 
lowing: Henry St. Georjte Tucker. Virginia, Chair¬ 
man; Lucien Hugh Alexander, Pennsylvania, Soere- 
,, J Brt *'er. District of Columbia; Fred- 
L n BroWD - Minnesota: J M Dielumon, Illinois- 
franklin Femss, Missouri; William Wirt Howe' 
Louisiana: Thomas H. Hubbard, New York; James’ 
V* Jenkins. Wisconsin; Thomas Goode Jones. Ala- 
,• A^ton B. Parker. New York; George R. Peck 
Illinois; Fraai-i* Lvnde .Stetson, New York; Esra R. 
I nayer, Massachusetts.) 

Preamble. 

In America, where the stability of Court* and of all 
oepartments of government rest* upon the approval 
oi the people, it is peculiarly essential that the system 


for establishing and dispensing Justine be developed 
to a high point of efficiency and eo maintained utat 
the public shall have absolute oonfidenoe in the 
integrity and impartiality of its administration. 
The future of the Republic, to a great extent, depends 
upon our maintenance of Justine pure and unsullied. 
It cannot be so maintained unless the conduct and 
the motives of the members of our profession are euoh 
as to merit the approval of all Just men. 

No oode or set of rules can be framed, whioh will 
particularise all the dutlee of the lawyer in the varying 

f ihaaes of litigation or in all the relations of professions! 
ife. The following eanone of ethlos are adopted by 
the American Bar Association as a general guide, yet 
the enumeration of particular duties should not be 
construed as a denial of the exjstenoe of others equally 
imperative, though not specifically mentioned. 

1- The Duty of the Lawyer to the Courts. 

It Is the duty to the lawyer to maintain towards the 
Courts a respectful attitude, nor for the seke of the 
temporary incumbent of the Judicial office, but for 
the maintenance of its supreme importance. Judgej, 
not being wholly free to defend themselves, are pecu¬ 
liarly entitled to receive the support of the Bar against 
unjust criticism and clamor. Whenever there is 
proper ground for serious comL-laint of a judicial officer, 
it ie the right and duty of tne lawyer to submit hie 
grievances to the proper authorities. In such cases, 
but not otherwise, mien charges should be encouraged 
and the person making them should be protected. 

2. The Selection of Judges. 

It is the duty of the Bar to endeavor to prevent 
political considerations from outweighing judicial 
fitness in the selections of Judges. It should protest 
earnestly and actively against the appointment or 
eleotion of those who are unsuitable for the Bench : 
and it should strive to have elevated thereto only those 
willing to forego other employments, whether of a 
business, political or other character, whioh may 
embarrass their free and fair consideration of questions 
before them for decision. The aspiration of lawyers 
for Judicial position should be governed by an impar¬ 
tial estimate of their ability to add honor to the offioe 
and not by a desire for the distinction the position 
may bring to themselves. 

3. Attempts to Exert Personal Influence on 
the Court. 

Marked attention and unusual hospitality on the 
part of a lawyer to a Judge, uncalled for by the personal 
relations of the parties, subject both the Judge and 
the lawyer to misconstructions of motive and should 
be avoided. A lawyer should not communicate or 
argue privately with the Judge as to the merits of a 
pending cause, and be deserves rebuke and denuncia¬ 
tion for any device or attempt to gain from a Judge 
special personal consideration or favor. A self- 
respecting independence in the discharge of profes¬ 
sional duty, without denial or diminution of courtesy 
and respect due the Judge’s station, is the only proper 
foundation for cordial personal and official relations 
between Bench and Bor, 

4. When Counsel for an Indigent Prisoner. 

A lawyer assigned as counsel for an indigent prisoner 
ought not to ask to be excused for any trivial reason, 
ana should always exert his best efforts in his behalf. 

5. The Defense or Prosecution of Those 
Accused of Crime. 

I trie the right of the lawyer to undertake the defense 
of a person accused of crime, regardless of his personal 
opinion as to the guilt of the accused; otherwise 
innocent persons, victims only of euspiedoue circum¬ 
stances, might be denied proper defense. Having 
- undertaken such defense, the lawyer is bound by all 
fair and honorable means, to present every defense 
that the law of the land permits, to the end that no 
person may be deprived of life or liberty, but by due 
process of law. 

The primary duty of a lawyer engaged in public 
prosecution is not to convict, but to see that Justice 
is done. The suppression of facta or the secreting of 
witnesses capable of establishing the innooence of the 
accused is highly reprehensible. 

6. Adverse Influences and Conflicting 
Interests. 

It is the duty of a lawyer at the time of retainer to 
disclose to the client all the circumstances of his 
relations to the parties, and any interest in or connec¬ 
tion with the controversy, which might influenoe the 
client in the selection of counsel. 

It is unprofessional to represent conflicting interests, 
except by express consent of all concerned given after 
a full disclosure of the facts. Within the meaning of 
this canon, a lawyer represents conflicting interests 
when, in behalf of one client, it is his duty to contend 
for that which duty to another client requires him to 
oppose. 

The obligation to represent the client with undivided 
fidetity and not to divulge his secrets or confidences 
forhids also the subsequent acceptance of retainers 
or employment from otbere in matters adversely 
affecting anv interest of the* client with respect to 
which confidence bos been reposed. 

7. Professional Colleagues and Conflicts of 
Opinion. 

A client’? proffer of assistance of additional counsel 
should not be regarded as evidence of want of confi¬ 
dence, but the matter should be left to the determina¬ 
tion of the olient. A lawyer should decline association 
as colleague if it is objectionable to tbe original 
counsel, but if tbe lawyer first retained is relieved, 
another may come into the case. 

When lawyers jointly associated in a cause cannot 
agree as to any matter vital to the interest of the client, 
the conflict of opinion should be frankly stated to him 
for his final determination. His decision should be 
accepted unless the nature of the difference makes it 
impracticable for the lawyer whose judgment has been 
overruled to co-operate effectively. In this event it is 


his duty to ask the olient to relieve him. 

Efforts, direct or indlreot, In any way to encroach 
upon tbs business of another lawyer, axe unworthy 
of thosa who should be brethren at the Bar; but. 
nevertbeleas, it is tbe right of any lawyer, without 
fear or favor, to five proper advice to tnoee seeking 
relief against unfaithful or neglectful oounsel, generally 
after communication with the lawyer of whom the 
oomplalnt Is mads. 

A Advising Upon the Merits of t Client’s 
Cause. 

A lawyer should endeavor to obtain full knowledge 
of hie okent’s cause before advising thereon, and be is 
bound to give a candid opinion of the merits and 
probable result of pending or contemplated litigation. 
The miscarriages to which Justioe is subjeet, by reason 
of surprises and disappointments in evidence and 
witnesses, and through mistakes of juries and errors 
of Courts, even though only oooasionsl, admonish 
lawyers to beware of bold and confident assurances to 
clients, especially where the employment may .depend 
upon such assurance. Whenever tne controversy will 
admit of fair adjustment, the client should be advised 
to avoid or to end the litigation. 

9. Negotiations With Opposite Party. 

A lawyer should not in any way oommuoicate upon 
tbe subjeot of controversy with a party represented by 
counsel; much leas should be undertake to negotiate 
or compromise the matter with him, but should deal 
only with his counsel. It is incumbent upon the 
lawyer most particularly to avoid everything tnat may 
tend to mislead a party not represented by counsel, 
and he should not undertake to advise him as to the 
law. 

10. Acquiring Interest in Litigation. 

The lawyer should not purchase any interest in tbe 
subject matter of the litigation whioh he is conducting. 

11. Dealing With Trust Property. 

Money of the olient or other trust property coming 
into tbe possession of the lawyer should be reported 
promptly, and except with tbe client’s knowledge and 
consent should not be commingled with his private 
property or be used by him. 

12. Fixing the Amount of the Fee. 

In fixing fees, lawyers should avoid charges which 
overestimate their advice and services, as well as those 
which undervalue them. A client’s ability to pay 
cannot Justify a charge in excess of the value of the 
service, though his poverty may require a less charge, 
or even none at all. The reasonable requests of brother 
lawyers, and of their widows and orphans without 
ample means, should receive special and kindly 
consideration. 

In determining tbe amount of the fee, it is proper 
to consider: (1) the time and Labor required, the 
novelty and difficulty of the questions involved and 
tbe skill requisite properly to conduct the cause; (2) 
whether tbe acceptance of employment in the particu¬ 
lar case will preclude the lawyer’s appearance for 
others in cases likely to arise out of the transaction, 
and in which there is a reasonable expectation that 
otherwise he would be employed, or will involve the 
loss of other business while employed id tbe particular 
case or antagonisms with other clients ; (3) the 
customary charges of the Bar for similar services ; 
(4) the amount involved in the controversy and the 
benefits resulting to the client from the services ; (A) 
the contingency or the certainty of the compensation ; 
and (6) the character of the employment, whether 
casual or for an established and constant client. No 
one of these considerations in itself is controlling. 
They are mere guides in ascertaining the real value of 
the service. 

In fixing fees it should never be forgotten that the 
profession ie a branch of the administration of Justice 
and not a mere money-getting trade. 

13. Contingent Fees. 

Contingent fees, where sanctioned by law, should 
be under the supervision of the Court, in order that 
clients may be protected from unjust charges. 

14. Suing a Client for a Fee. 

Controversies with clients concerning compensation 
are to be avoided by the lawyer so Tar as shall be 
compatible with his self-respect and with his right to 
receive reasonable recompense for his services; and 
lawsuits with, clients should be resorted to only to 
prevent injustice, imposition or fraud. 

15. How Far a Lawyer May Go in Support¬ 
ing a Client’s Cause. 

Nothing operates more certainly to create or to 
footer popular prejudice against lawyers as a class, 
and to deprive the profession of that full measure of 
public esteem and confidence which belongs to the 
proper discharge of its duties than does the false claim, 
often set up by the unscrupulous in defense of ques¬ 
tionable transactions, that it is the duty of the lawyer 
to do whatever may enahle him to succeed in winning 
hie client’s cause. 

It is improper for a lawyer to assert in argument hia 
personal belief in his client’s innocence or in the justice 
of his cauee. 

The lawyer owes “entire devotion to the interest of 
the olient, warm seal in the maintenance and defense 
of bis righto and the exertion of his utmost learning 
and abilitv,” to the end that nothing be taken or be 
withheld from him, save by the rules of law, legally 
applied. No fear of Judicial disfavor or public unpopu¬ 
larity ahould restrain him from the full discharge of 
hie duty. In the judicial forum the client ie entitled to. 
the benefit of any and every remedy and defense that 
is authorized by the law of the land, and he may expect 
his lawyer to assert every such remedy or defense. 
But it is steadfastly to be borne in mind that the great 
trust of the lawyer ie to be performed within ana not 
without tbe bounds of the law. The office of attorney 
does not permit, much leas does it demand of him for 
aDy client, violation of law or any manner of fraud or 
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chioane. He must obey his own conscience and not 
that oT his client. 

16. Restraining Clients from Improprieties. 


allowed to judge. In such matters no client has a 
right to demand that his counsel shall be illiberal, or 
that he do anything therein repugnant to his own 
sense of honor and propriety. 


A. lawyer should use his best efforts to restrain and 
to prevent his clients from doing those things which 
the lawyer himself ought not to do, particularly with 
reference to their conduct towards Courts, judicial 
officers, jurors, witnesses and suitors. If a client per¬ 
sists in such wrong-doing the lawyer should terminate 
their relation. 

17. Ill Feeling and Personalities Between 

Advocates. 

Clients, not lawyers, are the litigants. Whatever 
may be the ill-feeling existing between clients, it 
should not be allowed! to influence counsel in their 
conduct and demeanor toward each other or toward 
suitors in the case. All personalities between counsel 
should be scrupulously avoided. In the trial of a cause 
it is indecent to allude to the personal history or the 
pfiraonal peculiarities and idiosyncrasies of counsel on 
the other aide. Personal colloquies between counsel 
which cause delay and promote unseemly wrangling 
should also be carefully avoidod. 

18. Treatment of Witnesses and Litigants. 

A lawyer should always treat adverse witnesses and 
suitors with fairness and due consideration, and he 
•hould never minister to the malevolence or prejudices 
of a client in the trial or conduct of a cause. The 
client cannot be made the keeper of the lawyer's 
conscience in professional matters. He has no right 
to demand that his counsel shall abuse the opposite 
party or indulge in offensive personalities. Improper 
speech is not excusable on the ground that it is wnat 
the client would say if speaking in bis own behalf. 

19. Appearance of Lawyer as Witness for 

His Client 

When a lawyer is a witness for his olient, except as 
to merely formal matters, such as the attestation or 
mu tody of an instrument and the like, he should leave 
the trial of the case to other counsel. Except when 
essential to the ends of justioe, a lawyer should avoid 
testifying in court in behalf of his client. 

20. Newspaper Discussion of Pending 
Litigation. 

Newspaper publications by a lawyer as to pending 
or anticipated litigation may interfere with a fair trial 
in the Courts ana otherwise prejudice the due admin¬ 
istration of Justice. Generally they are to be con¬ 
demned. If the extreme circumstances of a particular 
caae justify a statement to the public, it ia unprofes- 
donal to make it anonymously. An ex parte referenoe 
to the facts should not go beyond quotation from the 
records and papers on file in the court; but even in 
extreme cases it is better to avoid any ex parte state¬ 
ment. 


21. Punctuality and Expedition. 

It is the duty of the lawyer not only to his client, 
but also to the Courts and to the public to be punctual 
in attendance, and to be oondse and direct in the trial 
and disposition of causes. 


22. Candor and Fairness. 

The conduct of the lawyer before the Court and 
with other lawyers should be characterised by oandor 
and fairness. 

It is not candid or fair for the lawyer knowingly to 
misquote the contents of a paper, the testimony of a 
witness, the language or the argument of opposing 
counsel, or the language of a decision or a text-book ; 
or with knowledge of its invalidity, to cite as authority 
a decision that nas been overruled, or a statute that 
has been repealed ; or in argument to assert as a fact 
that which has not been proved, or in those jurisdic¬ 
tions where a side has the opening and closing argu¬ 
ments to mislead his opponent by concealing or with¬ 
holding positions in his opening argument upon which 
his side then intends to rely. 

It is unprofessional and dishonorable to deal other 
than candidly with the facta in taking the statements 
of witnesses, in drawing affidavits and other docu¬ 
ments, and io the presentation of causes. 

A lawyer should not offer evidence, which he knows 
the Court should reject, in order to get the same before 
tbe jury by argument for its admiasbility, nor should 
be address to the Judge arguments upon any point 
not property calling for determination by him. Neither 
should be introduce into an argument, addressed to 
the court, remarks or statements intended to influence 
thejury or bystanders. 

These and all kindred practices are unprofessional 
and unworthy of an officer of the law ohaiged, as is 
the lawyer, with the duty of aiding in the adminis¬ 
tration of Justice. 


25. Taking Technical Advantage of Opposite 
Counsel; Agreements with Him. 

A lawyer should not ignore known customs or 
practice of the Bar or of a particular Court, even when 
the law permits, without giving timely notice to the 
opposing counsel. As fsr as possible, important 
agreements, affecting the rights of clients, should be 
reduced to writing; but it is dishonorable to avoid 
performance of an agreement fairly made because it 
is not reduced to writing, as required by rules of Court. 

26. Professional Advocacy Other Than 
Before Courts. 

A lawyer openly, and in his true character may 
render professional services before legislative or. other 
bodies, regarding proposed legislation and in advocacy 
of olaims before departments of government, upon 
the same principles of ethics which JuBtlfy his appear¬ 
ance before tbe Courts; but it is unprofessional for a 
lawyer so engaged to conceal hia attorneyship, or to 
employ secret personal solicitations, or to use means 
other than those addressed to the reason and under¬ 
standing, to influence action. 

27. Advertising, Direct or Indirect. 

The most worthy and effective advertisement pos- 
eible, even for a young lawyer, and especially with his 
brother lawyers, is the establish! ’eat of a well-merited 
reputation for professional capacity and fidelity to 
trust. This cannot be forced, but must be the outcome 
of character and conduct. The publication or circu¬ 
lation of ordinary simple business cards, beiiut a 
matter of personal taste or local custom, and sometimes 
of oonvemence, ia not per te improper. But solicitation 
of business by circulars or advertisements, or by per¬ 
sonal communications or interviews, not warranted 
by personal relations, is unprofessional. It is equally 
unprofessional to procure business by indirection 
through toutera of any kind, whether allied real estate 
firms or trust companies advertising to secure the 
drawing of deeds or wills or offering retainers in 
exchange for executorships or trusteeships to be 
influenced by the lawyer. Indirect advertisement for 
business by furnishing or inspiring newspaper com¬ 
ments concerning causes in which the lawyer has been 
or is engaged, or concerning tbe manner of their 
oonduct, the magnitude of the interests involved, the 
importance of the lawyer's positions, and all other like 
self-laudation, defy the traditions and lower the tons 
of our high calling, and are intolerable. 

28. Stirring Up Litigation, Directly or 
Through Agents. 

It is unprofessional for a lawyer to voluntecs advice 
to bring a lawsuit, except in rare cases where ties of 
blood, relationship or trust make it hie duty to do so. 
Stirring up strife and litigation is not only unpro¬ 
fessional, out it is indictable at oommon law. ft is 
disreputable to bunt up defects in titles or other 
causes of action and inform thereof in order to be em¬ 
ployed to bring suit, or to breed litigation by seeking 
out those with claims' for personal injuries or those 
having any other grounds of action in order to secure 
them as clients, or to employ agents or runners for 
like purpoeee, or to pay or reward, directly or in¬ 
directly, those who bring or influence the bringing of 
such cas e s to his office, or to remunerate policemen, 
court or prison officials, physicians, hospital attache* 
or others who may suoeeed, under the guise of giving 
disinterested friendly advice, in influencing tbs 
criminal, the sick and the injured, the ignorant or 
othets, to seek his professional services. A duty to the 
public and to the profession devolves upon every 
member of the Bar, having knowledge of suoh prac¬ 
tices upon tbe part of any practitioner, immediately 
to inform thereof to tbe end that the offender may be 
disbarred. 

29. Upholding the Honor of the Profession. 

Lawyers should expose without fear or fsvor before 
tbe proper tribunals corrupt or dishonest oonduct in 
tbe proiesaioD, and should accept without hesitation 
employment against a member of the Bar who has 
wronged his client. The counsel upon the trial of a 
cause in which perjury has been committed owe it 
to the profession and to the publio to bring the matter 
to the knowledge of the prosecuting authorities. Tbe 
lawyer should aid in guarding the Bar against tbs 
admiwoon to the profession of candidates unfit or 
unqualified because deficient in either moral character 
or education. He should strive at all times to uphold 
the honor and to maintain the dignity of the p*o- 
feesion and to improve not only the law but the 
administration of justice. 

30. Justifiable and Unjustifiable Litigations. 


32. The Lawyer's Duty in Its Last Analysis. 

No client, corporate or individual, however powerful, 
nor anv cause, civil or political, however important, 
is entitled to receive nor should anv lawyer render any 
service or advice involving disloyalty to the law whoa* 
ministers we are, or disrespect of the judicial office, 
which we are bound to uphold, or corruption of any 
person or persons exercising a public office or private 
trust, or deception or betrayal of the public. When 
rendering any such improper service or advice, the 
lawyer invitee and merits stern and just condemnation. 
Correspondingly, he advances the honor of his pro¬ 
fession and tne best interests of his client when he 
renders service or gives advice tending to impress 
upon the client and bis undertaking exact compliance 
with the strictest principles of moral law. He must 
also observe and advise bin client to oboerve the 
statute law, though until a statute shall have been 
construed and interpreted by competent adjudication, 
be is free and is entitled to advise as to its validity 
and as to what he conscientiously believes to be its 
just meaning and extent. But above all a lawyer will 
find hia hignent honor in a deserved reputation for 
fidelity to private trust and to public duty, as an honest 
man and as a patriotic and loyal citizen. 

Oath of Admission. 

, The general principles which should ever control 
the lawver io the practice of his profession are dearly 
set forth in the following Oath of Admission to the 
Bar, formulated upon that in use in the State of 
Washington, and which conforms in its main outlines 
to the “duties" of lawyers as defined by statutory 
enactments in that and many other States of the 
Union*—duties which they are sworn on admission 
’to obey and for the wilful violation of which dis¬ 
barment is provided ; 

I DO SOLEMNLY SWBAR ; 

/ will support the Constitution of the Untied States 
and the Constitution of the State of .. 

/ will maintain the respect due to Courts of Justice 
and judicial officers: 

I will not counsel or maintain any suit or proceeding 
which shall appear to me to be unjust, nor any defense 
except such as I btlieve to be honestly debatable under 
the law of the land; 

I will employ for the purpose of matniatnin# the 
causes confided to me such means only as are consistent 
with truth and honor, and will never seek to mislead the 
Judos or jury by any artifice or false statement of fact 
or law; 

I will maintain the confidence and preserve inviolate 
the secrets of my client, and will accept no compensation 
in connection with his business except from Aim or with 
his knowledge and approval; 

I will abstain from all offensive personality, and ad¬ 
vance no fact prejudicial to the honor or reputation of a 
: party or witness, unless required by tAe fustics of the 
cause with which I am charged; 

I will never reject, from any consideration personal 
to myself, the cause of the defenseless or oppressed, or 
delay any man's cause for lucre or malice. SO HELP 
MB GOD. 


We commend this form of oath for adoption by 
tiie proper authorities in all the Ststee and Territories. 


»Alabama, California, Georgia, Idaho, Indians, 
Iowa, Minnesota, Mississippi, Nebraska, North 
Dakota, Oklahoma, Oregon, South Dakota, Utah. 
Washington and Wisconsin. The oaths administered 
on admission to the Bar in all the other States require 
the observance of the highest moral principle in the 
practice of the profession, but the duties of the lawyer 
are not as specifically defined by law in the States 


named- 

(The foregoing foot-note wae appended to the above 
- form of Oath as published at the time of the adoption 
of the Canons ol Professional Ethics in 1908. It does 
not indicate any subsequent changes of form or 
requirement of Oath by later State legislation.) 


O&nozu ol Judicial Ethics : (Adopted 
by the American Bar Association at its 
Forty-Seventh Annual Meeting at Phila¬ 
delphia, Pennsylvania, on July 9, 1924.) 

(The committee of the American Bar Association, 
which prepared the Canons, was appointed in 1922, 
and composed of the following: William H. Taft, 
District of Columbia, Chairman: Leslie C. Cornish, 
Maine; Robert von Moechxisker, Pennsylvania; 
Charles A. Boston, New York, and Garret W. Mc- 
Enernev, Californio. George Sutherland, of Utah, 
originally a member of the Committee, retired and 
was succeeded bv Mr. McEnerney. In 1923, Frank 
M.- Angellotti, of California, took the place of Mr. 
McEnerney.] 

Ancient Precedents. 


23. Attitude Toward Jury. 

All attempts to curry favor with Juries by fawning, 
flattery or protended solicitude for their personal 
comfort are unprofessional. Suggestions of counsel, 
looking to the comfort or convenience of Jurors, and 
propositions to dispense with argument, should be 
made to the Court out of the jury’s hearing. A lawyer 
must never converse privately with jurors about tbe 
case ; and both before and during the trial he should 
avoid communicating with them, even as to matters 
foreign to the cause. 

24. Right of Lawyer to Control the Incidents 
of the Trial. 

As to incidental matters pending the trial, not 
affecting the merits of the cause, or working substantial 
prejudice to the rights of the client, suen ss forcing 
tbe opposite lawyer to trial when he is under affliction 
or bereavement; forcing the trial on a particular dev 
to the injury of tbe opposite lawyer when no harm will 
result from a trial at a different time ; agreeing to an 
extension of time for signing a bill of exceptions, 
cross Interrogatories and tne like, the lawyer must be 


Tbe lawyer must decline to conduct a civil cause or 
to make a defense when convinced that it is intended 
merely to harass or to injure tbe opposite Party or to 
work oppression or wrong. But otherwise it is bis 
right, and, having accepted retainer, it becomes his 
duty to moist upon tbe judgment of the Court as to the 
legal merits or bis client's claim. His appearanoe in 
Court should be deemed equivalent to an assertion 
on his honor that in his opinion his client’s case ia one 
proper for judicial determination. 

31. Responsibility for Litigation. 

No lawyer is obliged to set either as adviser or 
advocate for every person who may wish to become his 
client. He has the right to decline employment. 
Every lawyer upon his own responsibility must decide 
what business he will accept as counsel, what causes 
he will bring into Court for plaintiffs, what cases ha 
will contest in Court for defendants. The responsi¬ 
bility for advising as to questionable transactions, for 
bringing questionable suite, for urging questionable 
defenses, is the lawyer's responsibility. He cannot 
escape it bv urging as an excuse that he is only follow¬ 
ing his client’s instructions. 


"And I charged your judges at that time, saying 
Hear the causes between your brethren, and judge 
righteously between every man and his brother, and 
the stranger that is with him. 

"Ye shall not respect persons in judgment • but ye 
shall hear the small as well as the £reat; ye snail not 
be afraid of the face of man ; for the judgment is God's ; 
ard the cause that is too hard for you, bring it unto 
me, and I will hear it."— Deuteronomy, I, 16-17. 

"Thou ahalt not wrest judgment ; thou shall not 
respect persons, neither take a gift; for a gift doth 
blind the eyes of the wise, and pervert the words of 
the righteous. Dealer on omy, Xvl, 19. 

"We will not make any justiciaries, constables, 
sheriffs or bailiffs, but from those who understand 
the law of the realm and are well disposed to observe 
it."— Magna CAorta, XLV. , 

"Judges ought to remember that their office is jus 
dicers not jus dare ; to interpret law, and not to make 


law, or give law." .... 

"Judges ought to be more learned than witty ; more 
reverend than plausible ; and more advised than 
confident. Above all things, integrity is their portion 
and proper virtue." .... 
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29. Self-Interest. 

He fthould abstain from performing or taking part 
in any judicial act in which his personal interests are 
involved. If he (has personal litigation in the court 
of which he is judge, he need not resign his judgeship 
on that account, but he should, of course, refrain from 
any judicial act in such a controversy. 

30. Candidacy for Office. 

A candidate for judicial position should not make or 
suffer others to make for him, promises of conduct in 
office which appeal to the cupidity or prejudices of 
the appointing or electing power; he should not 
announce in advance his conclusions of law on die* 
puted issues to secure class support, and he should do 
nothing while a candidate to create the impression 
that if chosen, he will administer his office with bias, 
partiality or improper discrimination. 

While holding judicial office he should decline 
Domination to any other place whieh might reasonably 
tend to create a suspicion or criticism that the proper 
performance of his judicial duties is prejudiced or 
prevented thereby. 

If a judge becomes a candidate for any office, ha 
should refrain from all conduct which might tend to 
arouse reasonable suspicion that he is using the power 
or prestige of bis judicial position to promote his candi¬ 
dacy or the success of his party. 

He should not permit others to do anything in behalf 
of his candidacy which would reasonably lead to such 
suspicion. 

31. Private -Law Practice. 

In many states the practice of law by one holding 
judicia] position is forbidden. In superior courts of 
neral jurisdiction, it should never be permitted. 


I fflf 




the county or municipality is not able to pay adequate 
living compensation for a competent Judge. In such 
cases one who practices law is in a position of great 
delicacy and must be scrupulously careful to avoid 
conduct in his practice whereby he utilises or seems 
to utilise hie judicial position to further hie professional 
success. 

He should not practise id the court id which he is a 
Judge, even when presided over by another judge, or 
appear therein for nimseif in any controversy. 

if forbidden to practise law. he should refrain from 
accepting any professional employment while in 
office. 

He may properly aet as arbitrator or lecture upon 
or instruct in law, or write upon the subject, and accept 
compensation therefor, if such course does not inter¬ 
fere with the due performance of his judicial duties, 
and is not forbidden by some positive provision of law. 

32. Gifts and Favors. 

He should not accept aoy presents or favors from 
litigants, or from lawyers practising before him 
or from others whose interests are likely to be sub¬ 
mitted to him for judgment. 

33. Social Relations. 

It is not necessary to the proper performance of 
Judicial duty that a judge should live id retirement or 
seclusion; it is desirable that, so far as reasonable 
attention to the completion of his work will permit, he 
continue to mingle in social intercourse, and that he 
should not discontinue his interest in or appearance at 
meetings of members of the Bar. He should, however, 
in pcDaiDg or prospective litigation before him be 
particularly careful to avoid such action as may 
reasonably teed to awaken the suspicion that his social 
or business relations or friendships, constitute an 
element in influencing his judicial conduct. 

34. A Summary of Judicial Obligation. 

In every particular his conduct should be above 
reproach. He should be conscientious, studious, 
thorough, courteous, patient, punctual. Just, impartial, 
fearless of public clamor, regardless of pubhc praise, 
and indifferent to private political or partisan influ¬ 
ences ; he should administer justice according to law, 
and deal with hie appointments as a public trust; he 
should not allow other affairs or his private interests 
to interfere with the prompt and proper performance 
of his judicial duties, nor should be administer the 
office for the purpose of advancing his persona) 
ambitions or increasing his popularity. 

EUGENICS. The science and art of 
improving the human race by applying the 
ascertained laws of inheritance of character¬ 
istics to the selection of marriage mates, 
with the aim'of securing to the offspring a 
desirable combination of traits, including 
resistance to untoward conditions ; term first 
used by Sir Francis Galton in 1883. Stand. 
Diet. Negative eugenics is the science and 
art of preventing the procreation of weak 
and defective persons. Id. 

EUGENICS LAWS. Laws, the pur¬ 
pose of which is to restrict marriage only to 
those physically and morally fit to enter 
into the relation and beget offspring free 
from physical and moral taint. Keezer, 
Mar. & Div. 2nd ed., p. 99. An example of 
a eugenic law is that of Wisconsin which 
requires all male applicants for marriage 
licenses to submit to a medical examination 
to determine whether such persons are free 
from acquired venereal diseases and making 
it a condition to the issuance of a license 
that the .applicant present to the licensing 
officer a certificate showing such freedom 
from such venereal disease. The law was 
upheld as within the police power of the 


state and as not infringing any constitutional 
right of persons desiring to enter into the 
matrimonial relation. Id.; 157 Wis. 641. 

EUNDO MOHANDO ET REDE¬ 
UNDO (Lat.). This Latin phrase signifies 
going, remaining, and returning. It is em¬ 
ployed in cases where a person is privileged 
from arrest, in order to give him the free¬ 
dom necessary to the performance of his 
respective obligations, to signify that he is 
protected from arrest eundo, morando et re¬ 
deundo. 

EUNOMY. Equal laws and a well-ad¬ 
justed constitution of government. 

EUNUCH (Lat. eunuchua from the Gr. 
twovxof , one who had charge of the sleeping 
apartments). A man whose organs of gen¬ 
eration have been so far removed or dis¬ 
organized that he is rendered incapable of 
reproducing his species. Domat, Uv. prel. 
tit. 2, s. 1, n. 10. 

EVASION (Lat. evader e, to avoid). A 
subtle device to set aside the truth or es¬ 
cape the punishment of the law : as, if a 
man should tempt another to strike him 
first, in order that he might have an oppor¬ 
tunity of returning the hlow with impuni¬ 
ty. He is, nevertheless, punishable, because 
he becomes himself the aggressor in such a 
case. Hawk. PI. Cr. c. 81, §§ 24, 25; Bac. 
Abr. Fraud, A. 

EVENT. The consequences of anything, 
the issue, conclusion, end ; that in which 
an action, operation, or series of operations, 
terminates. 1 i Barb. 473. 

EVEBY. Originally, "everich”—ever 
each ; ehch one of all. Anderson. 

Includes all the separate individuals which 
constitute the whole, regarded one by one; 
as, in the expression, "every person not 
having a license shall be liable to a fine/' 
Id.; 19 S. C. 221. 

In a statute "every railroad” may mean 
all railroads. Id.; 81 Va. 367. See All. 

EVICTION. Deprivation of the pos¬ 
session of lands or tenements. 

Originally and technically, the disposses¬ 
sion must be by judgment of law; if other¬ 
wise, it was an ouster ; 2 Wend. 568, note ; 
7 id. 285 ; but the necessity of legal process 
was long ago abandoned in England; 4 
Term 617; and in this country also it is 
settled that there need not be legal process ; 
4 Hill 645 ; 8 Dev. 200 ; 54 Miss. 450. The 
word is difficult to define with technical 
accuracy ; 17 C. B. 80 ; but it may be fairly 
stated that any actual entry and disposses¬ 
sion, adversely and lawfully made under 
paramount title, will be an eviction ; 
Kawle, Cov, £ 133. 

Total eviction takes place when the pos¬ 
sessor is wholly deprived of his rights in the 
premises. Partial eviction takes place when 
the possessor is deprived of only a portion of 
them ; as, if a third person comes in and 
ejects him from the possession of half his 
land, or establishes a right to some, ease¬ 
ment over it, by a title which is prior to 
that under which he holds. 

With respect to the demised premises, 
an eviction consists in taking from a tenant, 
some part of the premises of which he was 
in possession, not in refusing to put him in 
possession of something which by the agree¬ 
ment with his landlord he should have en¬ 
joyed ; 12 Wend. 529. And in order to ef¬ 
fect a suspension of rent there must be some¬ 
thing equivalent to an expulsion from the 
premises, and not a mere trespass, or disturb¬ 
ance in the enjoyment of them ; 4 Wend. 
505 ; 5 Sundf. 542 ; T. Jones 148 ; 1 Yerg. 
879 ; 120 Mass. 284. The entry of a land¬ 
lord upon demised premises for the purpose 
of rebuilding does not operate as an eviction, 
where it was with the tenant’s assent and 
not to his entire seclusion ; 151 Pa. 101. 

It is not necessary, however, in order to 
produce the eviction of a tenant, that there 
should be an actual physical expulsion ; for 
a landlord may do many acts tending to 
diminish the enjoyment of the premises, 
short of an expulsion, which will amount 
to an eviction in law : as, if he erect a 
nuisance so near the demised premises as to 


deprive the tenant of the nse of them, or if 
he othenvise intentionally disturh the ten¬ 
ant s enjoyment to such an extent as to in- 


I*ndL&. T. 1096 ; 62 N. W. Rep. (S. Dak.) 
$83* 16 N. y. Sup. 168; 44 Mo. App. 279 : 
91 PA 822 ; 106 Mas*. 201 ; 49 Vt. 109. 

New York it Is said that eviction from 
^hole premises leased relieves the ten¬ 
ant from the payment of rent; hut when 
th ® i e 7 ,ct, ° 11 18 from a part onlv. the rent 
wifi be apportioned; 46 N. Y. 370. When 
the landlord's wrongful act interfere® more 
or less with the beneficial enjoyment of 
the premises, but leaves them intact, the 
act is merely a trespass, though the tenant 
suffer injury by it; ibid. 

Where the landlord, instead of resorting 
to the means provided by law, takes upon 
himself without authority to remove the 
property of his tenant and turn him out, 
he will be liable in damages, though it were 
effected without personal violence in the 
tenant’s absence ; 44 La. Ann. 514. 

Constructive eviction epay arise from any 
wrongful act of the lessor which deprives 
the tenant of the full enjoyment of the 
leased premises : as,' by forbidding an un¬ 
der-tenant to pay rent to the tenant; 25 
Ill. 587 ; building a fence in front of the 
premises to cut off the tenant’s access there¬ 
to ; 0 Allen 421 ; erecting a permanent struc¬ 
ture which renders unfit for use two rooms ; 
100 Mass. 201; refusal to do an act indis¬ 
pensably necessary to enable the tenant to 
c^rry on the business for which the prem¬ 
ises were leased: as, when premises were 
let for a grog-shop, the landlord refused to 
sign the necessary documents required by 
statute to enable the tenant to obtain a 
license; 42 Md. 236 ; also where lessor tears 
down an adjoining building, making it 
evident that lessee’s building would fall; 
142 N. Y. 263. And when a landlord, who 
owned another building adjoining that oc¬ 
cupied by a tenant, the two being con¬ 
structed together, tore the former down, 
rendering the latter unsafe for occupancy, 
and then procured its condemnation and 
destruction by the city authorities, these 
acts constituted an eviction, for which the 
tenant might recover damages; and the 
Landlord could not avail himself of the ac¬ 
tion of the city authorities as a defence ; 
.68 N. W. Rep. (Wis.) 406. 

But a mere failure of the landlord to 
make repairs, although sucli act may cause 
the place to be untenable, will not amount 
to an eviction; 23La. Ann. 50 ; 35 N. Y. 
Super. Ct. 412; 72 Pa. 285. See 49 Vt. 100. 
But the doctrine of constructive eviction 
amounts only to a right to abandon the 
premises; it is not a defence against an ac¬ 
tion for rent when the tenant waives the 
eviction and remains in possession; 20 N. 
Y. 281. 

The remedy for an eviction depends 
chiefly upon the covenants in the deed un¬ 
der wnich the party held. When the gran¬ 
tee suffers a total eviction, if he has a cove¬ 
nant of se isin or for quiet enjoyment, he 
recovers from the grantor the considera¬ 
tion-money which he paid for the land, 
with interest, and not tne enhanced value 
of the premises, whether such value has 
been created by the expenditure of money 
in improvements thereon, or by any other 
more general cause ; 14 Wend. 38 ; 2 Maas. 
432. And this seems to be the general rule 
in the United States ; 18 Johns. 50 ; 4 Dali. 
441 ; Cooke 447 ; 1 Hen. <fe M. 202 ; 4 Halst. 
139 ; 2 Bibb 272. 

With respect to a lessee, however, who 
pays no purchase-money, the rule of dam¬ 
ages upon an eviction is different; for he 
recovers nothing, except such expenses as 
he has been put to in defending his posses¬ 
sion ; and as to any improvements he may 
have made upon the premises, lie stands 
upon the same general footing with a pur¬ 
chaser. The rents reserved in a lease, where 
no other consideration is paid, are regarded 
as a just equivalent for the use of the de¬ 
mised premises. Upon an eviction the 
rent ceases, and the lessee is thereby re¬ 
lieved from a burden which must be deemed 
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equal to the benefit he would have derived 
from the continued enjoyment of the prop¬ 
erty ; 2 Hill 105 ; 1 App. D. C. 447 ; 44 
Mo, 164; 49 Vt. 109; 59Rk420; 25111.587. 
And see 1 Duer, N. Y. 343 ; Tayl. Landl. & 

T. §317 ; 147 III. 634 ; 3 Ind. App. 54. It is 
no defence, however, to an action for rent 
which was due at tho time of the eviction ; 

8 Misc. Rep 307. 

When the eviction is only partial , the 
damages to be recovered under the cove¬ 
nant of seisin are a ratable part of the origi¬ 
nal price, and they are to bear the same 
ratio to the whole consideration that the 
value of the land to which the title has 
failed bears to the value of the whole tract. 
The contract is not rescinded, so as to en¬ 
title the vendee to the whole conaideration- 
money, but only to the amount of the rela¬ 
tive value of the part lost; 5 Johns. 19; 12 
id. 126 ; 4 Kent 462. See 6 Bac. Abr. 44 ; 1 
Saund. 204, 322 a ; 117 Mass. 262 ; 22 Oratt. 
109; 43 N. J. L. 480. 71 Fed. Rep. 226. See 
Measure op Damages. 

Bviotion by Paramount Title. "Evic- 
tion by paramount title" is not constituted 
by the entry of one claiming under a title 
which is conceived by the vendee to be para¬ 
mount. 163 Ky. 618, 174 S. W. 505. 

EVIDENCE. That which tends to prove 
or disprove any matter in question, or to 
influence the belief respecting it. Belief is 
produced by the consideration of something 
presented to the mind. The matter thus 
presented, in whatever shape it may come, 
and through whatever material organ it is 
derived, is evidence. Prof, Parker, Lec¬ 
tures on Medical Jurisprudence, in Dart¬ 
mouth College. 

The word evidence, in legal acceptation, 
includes all the means by which any alleged 
matter of fact, tne truth of which is sub¬ 
mitted to investigation, is established or 
disproved. 1 Greenl. Ev. c. I. § 1; Will, 
Cir. Ev. 1. Testimony is not synonymous 
with evidence ; 17 lnd. 272; the latter is the 
more comprehensive term ; Whart. Cr. L. § 
783; and includes all that may be submit¬ 
ted to the jury whether it be the statement 
of witnesses, or the contents of papers, 
documents, or records, or the inspection of 
whatever the jury may be permitted to ex¬ 
amine and consider during the trial; Will, 
Cir. Ev. 2; 48 Ill. App. 230. 

The means sanctioned by law of ascer¬ 
taining in a judicial proceeding the truth re¬ 
specting a question of fact. Cal. Code Civ. 
rroc. § 1823. And the law of evidence is 
declared to be a collection of general rules 
established by law* 

1. For declaring what is to be taken as 
true without proof. 

2. For declaring the presumptions of law, 
both disputable and conclusive. 

3. For the production of legal evidence. 

4. For the exclusion of what is not legal. 

5. For determining in certain cases the 
value and effect of evidence. Id. § 1825. 

“ The rules of evidence,” says a late dis¬ 
criminating writer, * ‘ are the maxims which 
the sagacity and experience of ages have 
established, as the best means of discrimin¬ 
ating truth from error, and of contracting 
as far as possible the dangerous power of 
judicial discretion.” Will, Cir Ev. 2. 

That which is legally submitted to a jury, 
to enable them to decide upon the questions 
in dispute, or issue, as pointed out by the 
pleadings, and distinguished from all com¬ 
ment and argument, is termed evidence. 
1 Stark. Ev. pt. 1, § 3. 

Evidence may be considered with refer¬ 
ence to its instruments, its nature, its legal 
character, its effect, its object , and the modes 
of its introduction. 

The instruments of evidence, in the legal 
acceptation of the term, are:— 

1. Judicial notice or recognition. There 
are divers things of which courts take ju¬ 
dicial notice, without the introduction of 
proof by the parties: such as the territorial 
extent of their jurisdiction, local divisions 
of their own countries, seats of courts, all 
public matters directly concerning the gen¬ 
eral government, the ordinary course of 
nature, divisions of time, the meanings of 
words, and, generally, of whatever ought 


to be generally known In the jurisdiction. 
If the judge needs information on subjects, 
he will seek it from suoh sources as he 
deems authentic. See 1 Greenl. Ev. o. 9; 
Steph. Ev. art. 08 ; Tayl. Ev. 8; Judicial 
Notice. 

2. Public records; the registers of official 
transactions made by officers appointed for 
the purpose; as, the public statutes, the 
judgments and proceedings of courts, etc. 

3. Judicial writings: such as inquisi¬ 
tions, depositions, etc. 

4. Public documents having a semi-official 
character: as, the statute-books published 
under the authority of the government, 
documents printed by the authority of con¬ 
gress, etc. 

5. Private writings ; as, deeds, contracts, 
wills. 

6. Testimony of witnesses . 

7. Personal inspection, by the jury or tri¬ 
bunal whose duty it is to determine the 
matter in controversy: as, a view of the 
locality by the jury, to enable them to de¬ 
termine the disputed fact, or the better to 
understand the testimony, or inspection of 
any machine or weapon which is produced 
in the cause. 

Real evidence is evidence of the thing or 
object which is produced in court. When, 
for instance, the condition or appearance 
of any thing or object is material to the 
issue, and the thing or object itself is pro¬ 
duced in court for the inspection of the tri¬ 
bunal, with proper testimony as to its iden¬ 
tity. and, if necessary, to snow that it has 
existed since the time at which the issue in 
question arose, this object or thing becomes 
itself *‘ real evidence ” of its condition or ap¬ 
pearance at the time in question. 1 GreenL 
Ev. § 13 a, note. For a full discussion or 
this species of evidence, see 50 N. J. L. 491, 
There are rules pre* cribing the limits and 
regulating the use of these different instru¬ 
ments of evidence, appropriate to each class. 

In its nature, evidence is direct, or pre¬ 
sumptive, or circumstantial. 

Direct evidence is that means of proof 
which tends to show the existence of a fact 
In question, without the intervention of the 
proof of any other fact. 

It is that evidence which, if believed, es¬ 
tablishes the truth of a fact in issue, and 
does not arise from any presumption. Evi¬ 
dence is direct and positive when the very 
facts in dispute are sworn to by those who 
have the actual knowledge of them by means 
of f their senses. X Phill. Ev. 116 ; 1 Stark. 
Ev, 19; Tayl. Ev. 84. In one sense, there 
is but little direct or positive proof, or such 
proof as is acquired by means of one's own 
sense; all other evidence is presumptive; 
but, in common acceptation, direct and 
positive evidence is that which is communi¬ 
cated by one who has actual knowledge of 
the fact. 

Presumptive evidence is that which Bhows 
the existence of one fact, by proof of the 
existence of another or others, from which 
the first may be inferred ; because the fact 
or facts shown have a legitimate tendency 
to lead the mind to the conclusion that the 
fact exists which is sought to be proved. 

Presumptive evidence has been divided 
into presumptions of law and presumptions 
of fact. 

Presumptions of law, adopted’ from mo¬ 
tives of public policy, are those which arise 
in certain cases by force of the rules of law, 
directing an inference to be drawn from 
proof of the existence of a particular fact 
or facts. They may be conclusive or in¬ 
conclusive. 

Conclusive presumptions are those which 
admit of no averment or proof to the con¬ 
trary. Thus, the records of a court, except 
in some proceeding to amend them, are con¬ 
clusive evidence of the matter there re¬ 
corded, being presumed to be rightly made 
up. 

Inconclusive or disputable presumptions 
of law are those where a fact is presumed 
to exist, either from the general experience 
of mankind, or from policy, or from proof 
of the existence of certain other facts, until 
something is offered to show the contrary. 
Thus, the law presumes a man to be sane 
until the contrary appears, and to be inno¬ 


cent of the commission of a crime until he 
U proved to be guilty. So, the existence 
of a person, or of a particular state of 
things, being shown, the law presumes the 
person or state of things to continue until 
something is offered to conflict with the 
presumption. See Best, Presumption, ch. ii. 

But the presumption of life may be rebut¬ 
ted by another presumption. Where a 
party has been absent from his place of res¬ 
idence for the term of seven years, with¬ 
out having been heard of, this raises a 
presumption of his death, until it is en¬ 
countered by some evidence showing that 
he is actually alive, or was so within that 
period. 

Presumptions of fact are not the subject 
of fixed rules, but are merely natural pre¬ 
sumptions, such as appear, from common 
experience, to arise from the particular cir¬ 
cumstances of any case. Some of these are 
“ founded upon a knowledge of the liumaq 
character, and of the motives, passions, and 
feelings by which the mind is usually influ¬ 
enced.” 1 Stark. Ev, 27. 

They mav be said to be the conclusions 
drawn by the mind from the natural con¬ 
nection of the circumstances disclosed in 
each case, or, in other words, from circum¬ 
stantial evidence. 

Circumstantial evidence is sometimes used 
as synonymous with presumptive evidence, 
but not with strict accuracy ; for presump¬ 
tive evidence is not necessarily and in all 
oases what is usually understood by circum¬ 
stantial evidence. The latter is that evi¬ 
dence which tends to prove a disputed fact 
by proof of other facts which have a legiti¬ 
mate tendency, from the laws of nature, the 
usual connection of things, and the ordinary 
transactions of business, etc., to lead the 
mind to a conclusion that the fact exists 
which is sought to be established. See 1 
Stark. Ev. 478; Whart. Ev. 1, 2, 15. 

The latest writer on this subject thus 
Btates. the distinction : the word presump¬ 
tion, ex vi termini, imports an inference 
from fact9 known, based upon previous ex¬ 
perience of the ordinary connection be¬ 
tween the two, and, the word itself implies a 
certain relation between fact and inference. 
Circumstances, however, generally but not 
necessarily lead to particular Inferences; for 
the facts may be indisputable, and yet their 
relation to tne principal fact may be only 
apparent, not real; and even where the 
connection is real, the deduction may be 
erroneous. Circumstantial and presump¬ 
tive evidence differ therefore as genus and 
species. Will, Cir. Ev. 17. 

Presumptive evidence may sometimes be 
the result, to some extent, of any arbitrary 
rule—as in the case of the presumption of 
death after an absence of seven years with¬ 
out being heard of—derived by analogy 
from certain statutes. 

The judge and the jury draw conclusions 
from circumstantial evidence, and And one 
fact from the existence of other facts shown 
to them,—some of the presumptions being 
so clear and certain that they have become 
fixed as rules of law, and others having 
greater or less weight according to the cir¬ 
cumstances of the case, leaving the matter 
of fact inquired about in doubt until the 
proper tribunal to determine the question 
draws the conclusion. 

In its legal character, evidence is primary 
or secondary , and prima facie or conclusive. 

Primary evidence is the best evidence, or 
that proof which most certainly exhibits 
the true state of facts to which it relates. 
The law requires this, and rejects secondary 
or inferior evidence when it is attempted to 
be substituted for evidence of a higher or 
superior nature. For example, when a 
written contract has been entered into, and 
the object is to prove what it was, it is 
requisite to produce the original writing, 
if it is to be attained ; and in that cdse no 
copy or other inferior evidence will be re¬ 
ceived. 

This is a rule of policy, grounded upon a 
reasonable suspicion that the substitution 
of inferior for better evidence arises from 
sinister motives, and an apprehension that 
the best evidence, if produced would alter 
the case to the prejudice of the party. This 


EVIDENCE 


n72 


rule,relates not to the measure and quantity 
of evidence, but to its quality when com¬ 
pared with some other evidence of superior 
degree. 

To this general rule there are several ex¬ 
ceptions. 1. As it refers to the quality 
rather than to the Quantity of evidence, it 
is evident that the fullest proof that every 
case admits of is not requisite : if, therefore, 
there are several eye-witnesses to a fact, it 
may be sufficiently proved by one only. 2. 
It is not always requisite, when the matter 
to be proved has been reduced to writing, 
that the writing should be produced : as, if 
the narrative of a fact to be proved has been 
committed to writing, it may yet be proved 
by parol evidence, A receipt for the pay¬ 
ment of money, for example, will pot ex¬ 
clude parol evidence of payment; 4 Eap, 
213, And see 8 B, &, Ala, 668 ; 3 Cra. 51 ; 
1 Dak, 872 ; 78 N. Y. 82; 41 Minn. 169. 
The evidence of a father and mother, cog¬ 
nizant of their child's hirth, is primary evi¬ 
dence of its date or the age of the child, al¬ 
though there is a written record thereof in 
the family Bible ; 49 Kan. 237 ; 34 S. C. 118. 
1 McCord 164; 78 Wis. 248. A stenogra¬ 
pher's notes of the testimony of a witness are 
not the best evidence of such testimony, so 
as to prevent any other person who was 
present from testifying in relation thereto ; 
35 S. C.537 ; 17 Misc. Rep. 157. Document¬ 
ary evidence is not the best evidence of mar¬ 
riage ; 72 Mich. 184. Oral admissions of a 
party against himself as to the contents of 
a writing are primary evidence; 62 Conn. 
542. 

Secondary evidence is that speciesof proof 
which is admissible when the primary evi¬ 
dence cannot be produced, ana which be¬ 
comes by that event the best evidence that 
can be adduced. 8 Yeates 530. 

But before suoh evidence can be allowed 


an attested copy is in existence ; 6 C. & P. 
206 ; 8 id. 389 ; 7 M. & W. 102. It is urged 
on the one hand that the rule requiring the 
bestevidence has reference to its nature, not 
to its strength, and the argument ab incon - 
venienti is invoked against the extension of 
the rule recognizing degrees. On the other 
hand it is contended that such an extension 
is an equitable one and rests on the same 
principle which forbids the introduction of 
any secondary evidence while the primary 
is available. English oases cited in favor 
of the recognition of degrees are said to be 
not so much decisions of the point as dicta , 
as they refer to it as a rule existing but nob 
involved in the case ; 10.Mod. 8 ; 2 Atk. 71 ; 
1 Nev. &, Per. 8. But in the latter case the 
rule is doubted, and in 6 C. & P. 359 im¬ 
pliedly denied by Patteson, J., as it is also by 
Parke, J. ; 6 C. & P. 81 ; id. 206. See 8 
Dowl. 889; 3 Scott, N. it. 577. The question 
la not settled in the United States ; Green 1. 
Ev. § 84, note; and the United States 
Supreme Court, after saying they do not 
adopt the English rule, observe that the 
rule of exclusion or admission must be so 
applied as to promote the ends of justice, 
and guard against fraud, surprise. And im¬ 
position ; 20 Wall, 226. See 8 Wash. St. 
166; 68 Fed. Rep. 864. The American doc¬ 
trine seems to be * * that if from the nature 
of the case itself it is manifest that a more 
satisfactory kind of secondary evidence 
exists, the party will be required to produce 
it; but that when the nature of the case 
does not of itself disclose the existence of 
such better evidence, the objector must not 
only prove its existence, but also must 
prove that it was known to the other party 
in time to have been produced at the trial; ” 
1 Gr. Ev.K 84, note; 7 Tex. 315 ; 2 Cold. 821; 
28 Ala. 250 ; 66 Ga. 258 ; 75 111. 815 ; 62 Me. 
480 ; 20 Wall. 226 ; 9 Pet. 668. In an action 


it must be clearly made to appear that the 
superior evidence is not to be had; 87 Ga. 
72/; 91 Mich. 229. The person who pos¬ 
sesses it must be applied to, whether he Dea 
stranger or the opposite party : in the case 
of a stranger, a subpoena and attachment, 
when proper, must be taken out and served; 
and in tbe.case of a party, notice to produce 
such primary evidence must be proved be¬ 
fore the secondary evidence will be ad¬ 
mitted ; 7 8. & R. 116 ; 8 B. & Aid. 296 ; 61 
Pa. 328 ; 149 id. 25 ; 72 Mich. 699; 7 Exch. 
639 ; 94 Ala. 602. See 45 Mo. App. 497 ; 88 
Ala. 401; 25 Neb. 67. Secondary evidence 
of the contents of a written contract is 
inadmissible in the absence of proper dili¬ 
gence to secure tho original; 70 Tex. 745 ; 
84 Ala. 592. After proof of the due execu¬ 
tion of the original, the contents should be 
proved by a counterpart, if there be one, 
for this is the next best evidence; and it 
seems that no evidence of a copy is admis¬ 
sible until proof has been given that the 
counterpart cannot be produced; 6 Term 
236. If there be no counterpart, a copy 
may be proved in evidence by any witness 
who knows that it is a copy, from having 
compared it with the original; Bull. N. P. 
254 ; 6 Binn. 234 ; 8 Mass. 278. If regularly 
recorded, an office copy may be given in 
evidence. If there be no copy, the party 
may produce an abstract, or even give narol 
evidence of the contents of a deed : 10 Mod. 
8; 6 Term 556. A transcribed telegraphic 
message which is actually delivered is pri¬ 
mary evidence, and if lost or destroyed its 
contents may be proved by parcl; 50 Minn. 
424. See 118 Ind. 98 ; 127 Ill. 652. Letter- 
ress copies of-writings are secondary evi- 
ence ; 30 8. W. Rep. (Tex.) 454. 

If books or papers necessary as evidence 
in the courts of one state be in the posses¬ 
sion of a person living in another state, 
secondary evidence without further show¬ 
ing may be given to prove the contents of 
such papers, and notice to produce them is 
unnecessary ; 20 Wall. 125. See 62 Minn. 
174. Where the attesting witness to a deed 
lives outof the state, secondary evidence of 
its execution is admissible ; 157 Mass. 272. 

It has beoii decided in England that there 
are no degrees in secondary evidence ; and 
when a party has laid the foundation for 
such evidence, ho may prove the contents 
of a deed by parol, although it appear that 


against a stockholder for an assessment, 
without deciding whether the law recog¬ 
nizes degrees of secondary evidence, oral 
testimony of the contents of the notice of the 
call was admitted, when the existence of a 
copy did not appear; 53 Minn. 881. In an ac¬ 
tion for work and labor where the time-book 
had been burned but there was proof that 
plaintiff had made a copy of the entries 
against the defendant, the copy was held 
best evidence and parol proof was excluded 
in the absence of proof of the loss of the 
copy ; 98 Mich. 168. 

Rrima facie evidence is that which ap¬ 
pears to be sufficient proof respecting the 
matter in question, until something ap¬ 
pears to controvert it. but which may be 
contradicted or controlled. 

Conclusive evidence is that which estab¬ 
lishes the fact: as in the instance of con¬ 
clusive presumptions. 

Evidence may be conclusive for some 
purposes but not for others. 

Admissibility of evidence. In consider¬ 
ing the legal character of evidence, we are 
naturally led to the rules which regulate 
its competency and admissibility, although 
it is not precisely aocurate to say that evi¬ 
dence is in its legal character competent or 
incompetent; because what is incompetent 
for the consideration of the tribunal which 
is to pronounce the decision is not, strictly 
speaking, evidence. 

But the terms incompetent evidence and 
inadmissible evidence are often used to des¬ 
ignate what is not to be heard as evidence: 
os, witnesses are spoken of as competent or 
incompetent. 

As the common law excludes certain 
classes of persons from giving testimony in 
particular cases, because it deems their ex¬ 
clusion conducive, in general, to the dis¬ 
covery of the truth, so it excludes certain 
materials and statements from being in¬ 
troduced as testimony in a cause, for a 
similar reason. Thus, as a general rule, it 
requires witnesses to speak to facte within 
their own knowledge, and excludes hear¬ 
say evidence. 

Hearsay is the evidence, not of what the 
witness knows himself, but of what he has 
heard from others. 

Such mere recitals or assertions cannot 
be received in evidence for many reasons, 
but principally for the following:—first. 


that the party making such declarations is 
not on oath ; and, secondly, because the 


Ev. pt. 1, p. 44 ; Tayl. Ev. 508. The gen¬ 
eral rule excluding hearsay evidence does 
not apply to those declarations to which the 
party is privy, or to admissions which he 
himself ha,s made. 

Many facts, from their very nature, 
either absolutely or usually exclude direct 
evidence to prove them, being such as arei 
either necessarily or usually imperceptible 
by the senses, and therefore incapable of 
the ordinary means of proof. These are 
questions of pedigree or relationship, char¬ 
acter, prescription, custom, boundary, and 
the like; as also questions which depend 
upon the exercise of particular skill and 
judgment. Such facts, some from their 
nature, and others from their antiquity, do 
not admit of the ordinary and direct means 
of proof by living witnesses: and, conse¬ 
quently, resort must be had to the best 
means of proof which the nature of the case 
affords. The rule permitting a resort to 
hearsay evidence, however, in cases of pedi¬ 
gree extends only to the admission of decla¬ 
rations by deceased persons who were re¬ 
lated by blood or marriage to the person in 
question, and not to declarations by ser¬ 
vants, friends, or neighbors ; 75 Fed. Rep. 
217. And “ general reputation in tne 
family,” which is admissible in matters of 
pedigree, or to establish the facts of birth, 
marriage, or death, is confined to declara¬ 
tions or deceased members of the family, 
and family history and traditions handed 
down by declarations of deceased members, 
in either case made ante litem motam , and 
originating with persons presumed to have 
oompetent knowledge of the facts stated ; 
and evidence of the opinion or belief of liv¬ 
ing members of a family as to the death of 
another member, or of general reputation 
among a person's living friends and ac¬ 
quaintances as to his death, is not within 
tne rule, and is inadmissible ; 35 Atl. Rep. 
(Vt.)77. See Boundary ; Custom; Pedi¬ 
gree; Prescription. 

Admissions are the declarations which a 
party by himself, or those who act under 
his authority, make of the existence of cer¬ 
tain facts. But where an admission is 
made the. foundation of a claim, the whole 
statement must be taken together ; 82 Va. 
59. See 62 Conn. 542 ; 85 Ala. 569; Admis¬ 


sions. 

A statement of all the distinctions be¬ 
tween wliat is to be regarded as hearsay 
and what is to be deemed original evidence 
would extend this article too far. The 
general principle is that the mere declara¬ 
tion, oral or written, of a third person, 
as to a fact, standing alone, is inadmissi¬ 
ble. 

Res gestae. But where evidence of an 
act done by a party is admissible, his dec¬ 
larations made at the time, having a tend¬ 
ency to elucidate or give a character to the 
aot, and which may derive a degree of 
credit from the act itself, are also admis¬ 
sible, as part of the res gestae ; 9 N. H. 271; 
93 U. 8. 465 ; 116 Ind. 278; 79 Ga. 681 ; 112 
Mo. 874 ; 128 Ill. 545 ; 95 Mich. 412 ; 82 Tex. 
516; 18 Fed. Rep. 156; 148 Pa. 566 ; 21 How. 
St. Tr. 514 ; Steph. Dig. Ev. §§ 2, 7. 

So, declarations of third persons, in the 
presence and hearing of a person, which 
tend to affect his interest, may be shown m 
order to introduce bis answer or to show an 
admission by his silence, but this Bpecies 
of evidence must be received with great 
caution : 1 Greenl. Ev. 236. 

Confessions of guilt in criminal cases 
come within the class of admissions, pro¬ 
vided they have been voluntarily made and 
have not been obtained by the hope of 
favor or by the fear of punishment. And 
if made under such inducements as to ex¬ 
clude them, a subsequent declaration to the 
same effect, made after the inducement 
lias ceased to operate, and having no con¬ 
nection with the hopes or fears which have 
existed, is admissible as evidence; 17 N. 
H. 171. Actions as well as verbal declara¬ 
tions may constitute a confession, and the 
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woe rule as to admissibility applies to 
both ; 96 N. C- 595. There is, however, a 
growing unwillingness to rest convictions 
on confessions unlees supported by corro¬ 
borating circumstances, and in all cases 
there must be at least proof of the corptu 
xldictiy independently of the confession ; 1 
Whart. Or. Law, $ ; Cooley, Const. Lira. 

365: Tayl. Ev. ?4l See Admissions ; Con¬ 
fession ; Res Gestje. 

Dying declaration* are an exception to 
the rule excluding hearsay evidence, and 
are admitted, under certain limitations in 
cases of homicide, so far as the circum¬ 
stances attending the death and its cause 
are the subject Of them. See Dkclara- 
tion ; Dying Declarations. 

Opinions of persons of skill and experi¬ 
ence, coifed experts, are also admissible in 
oertain cases, when, in order to the better 
understanding of the evidenc e or to the 
solution of the question, a certain skill and 
experience are required which are not ordi¬ 
narily possessed by jurors. See Expert ; 
Opinion. 

In several instances proof of facta is ex¬ 
cluded from public policy ; as professional 
communications between lawyer and client, 
and physician and patient; secrets of state, 
proceedings of grand juror, and communi¬ 
cations between husband and wife. See 
Confidential Communications ; Privi¬ 
leged Communications. 

The effect of evidence. As a general rule, 
a judgment rendered by a court of com¬ 
petent jurisdiction directly upon a point in 
issue is a bar between the same parties ; 1 
Phill. Ev. 242 ; and privies in blood, as an 
heir; 3 Mod. 141; or privies in estate; 1 
Ld. Raym. 730 ; Bull. N. P. 232, stand in the 
same situation as those they represent: the 
verdict and judgment may be used for or 
against them, and is conclusive. See Res 
Judicata ; Judgment. 

The constitution of the United States, 
art. 4, a. 1, declares that “full faith and 
credit fthwii be given in each state to the 
public acts, records, and judicial proceed¬ 
ings of every other state. And congress 
may, by general laws, prescribe the man¬ 
ner in which such acts, records, and pro¬ 
ceedings shall be proved, and the effect 
thereof.” See3 Wheat. 234 ; 17 Maaa. 546 ; 

8 Bibb 869 ; 2 Marsh. 293 ; 5 Day 568; 159 
U. S. 113, 235 ; 2 Black, Judg. § 857; For¬ 
eign Judgment. 

Foreign laws must be proved as facts in 
the courts of this country, and mere cita¬ 
tions to English statutes and authorities 
cinnot be accepted as allowing the English 
law ; 50 Fed. Rep. 73. See Foreign Law. 
For the force and effect of foreign judg¬ 
ments. see Foreign Judgment. 

The object of evidence is next to be con¬ 
sidered. It is to ascertain the truth be¬ 
tween the parties. It has been discovered 
by experience that this is done most cer¬ 
tainly by the adoption of the following 
rules, which are now binding as law :— 
1. The evidence must be confined to the 
point in issue. 2. The substance of the issue 
must be proved ; but only the substance is 
required to be proved. 3. The affirmative 
of the issue must be proved. 

It is a general rule, both in civil and 
criminal cases, that the evidence shall be 
confined to the point in issue. Justice and 
convenience require the observance of this 
rule, particularly in criminal cases; for 
when a prisoner ts charged with an offence 
it is of the utmost importance to him that 
the facts laid before the jury should consist 
exclusively of the transaction which forms 
the subject of the indictment, and which 
alone lie has come prepared to answer; 2 
Russ. Cr. 694 ; 1 PhiU. Ev. 160. 

To this general rule there are several ex¬ 
ceptions, and a variety of cases which do 
not fall within the rule. In general, evi¬ 
dence of collateral facts is not admissible ; 
but when such a fact is material to the 
issue joined between the parties, it may be 
given in evidence : os, for example, in order 
to prove that the acceptor of a bill knew 
the payee to be a fictitious person, or that. 
the drawer had general authority from him 
to fill up bills with the name of a fictitious 
payee, evidence may be given to show tliat 


he had accepted similar bills before they 
could, from their date, have arrived from 
the place of date ; 2 H. Bta. 288. 

When special damage sustained by the 
plaintiff is not stated in the declaration, it 
is not one of the points in issue, and, there¬ 
fore, evidence of it cannot be received ; yet 
a damage which is a necessary result of the 
defendant's breach of contract may be 

C roved notwithstanding it is not in the dec- 
i rat ion ; 11 Price 19. 

In general, evidence of the character of 
either party to a suit is inadmissible; yet In 
some cases such evidence may be given. 
See Character. 

When evidence incidentally applies to an¬ 
other person or thing not included in the 
transaction In question, and with regard to 
whom or to which it is inadmissible, yet it 
it bear upon the point in issue it will be 
received ; 8 Bing. 370. And see 4 B. & P. 
03 ; *J Conn. 47; 1 Whart. Cr. Law g 049. 

The acts of others, as in the case of con¬ 
spirators. may he given in evidence against 
the prisoner, when referable to the issue ; 
but confessions made by one of several con¬ 
spirators after the offenoe has been complet¬ 
ed, and when the conspirators no longer act 
in concert, cannot be received. See 3 Pick. 
33 ; 2 Pet. 364 ; 2 Va. Caa. 269 ; 1 Rawle 362, 
458; 2 Leigh 745.; 2 Day 205; 2 B. & 
Aid. 573, 574; 25 Tex. App. 588; Confes¬ 
sion. 

In criminal cases, when the offence is a 
cumulative one, consisting itself in the 
commission of a number of acts, evidence 
of those acts is not only admissible, but 
essential to support the charge. On an in¬ 
dictment against a defendant for a conspir¬ 
acy to cause himself to be believed a man 
of large property, for the purpose of de¬ 
frauding tradesmen after proof of a repre¬ 
sentation to one tradesman, evidence may 
thereupon be given of a representation to 
another tradesman at a different time; 1 
Campb. 399 ; 2 Day 205 ; 1 Johns. 99. 

To prove the guilty knowledge of a pris¬ 
oner with regard to the transaction in ques¬ 
tion, evidence of other offences of the same 
kind committed by the prisoner, though 
not charged in the indictment* is admis¬ 
sible against him ; as, in the case where a 
prisoner had passed a counterfeit dollar, evi¬ 
dence that he had other counterfeit dollars 
in his possession is evidence to prove the 
guilty knowledge ; 2 Const. 758,776 ; 1 Bail. 
§00; 2 Leigh 745; 1 Wheel. Cr. Cas. 415; 
Russ. & R. 132 ; 5 Rand. 701. 

The substance of the issue joined between 
the parties must be proved; 1 Pliill. Ev. 
190 ; Tayl. Ev. 288. Under this rule will be 
considered the quantity of evidence required 
to support particular averments in the dec¬ 
laration or indictment. 

And, first, of civil cases. 1. It is a fatal 
variance in a contract if it appear that a 
party who ought to have been joined as 
plaintiff has been omitted ; 1 Saund. 291 h , 
n.; 2 Term 282 ; and so where a bill for 
specific performance alleges the execution 
of a contract in a certain year, and the 

g roof shows that it was made in another; 
5 Ala. 286. But it is no variance to omit 
a person who might have been joined as 
defendant; because the non-joinder ought 
to have been pleaded in abatement; I Saund. 
291 d, n. 2. The consideration of the con¬ 
tract must be proved ; but it is not neces¬ 
sary for the plaintiff to set out in his dec¬ 
laration, or prove on the trial* the several 
parts of a contract consisting of distinct 
and collateral provisions: it is sufficient to 
state so much of the contract as contains 
the entire consideration of the act, arid the 
entire act to be done in virtue of such con¬ 
sideration, including the time, manner, and 
other circumstances of its performance: 6 
East 568 ; 4 B. & Aid. 887. 

Second. In criminal esses, it may be 
laid down that it is, in general, sufficient to 
prove what constitutes the offence. 1. It is 
enough to prove so much of the indictment 
ns shows that the defendant has committed 
a substantive crime therein specified; 2 
Campb. 585; 1 H. A J. 427. See 78 Ga. 
98; 63 Mich. 297. If a man be indicted for 
robbery, he may -be found guilty of larceny 
and not guilty of the robberv ; 2 Hale. PI. 


Cr. 809. The offenoe of which the party is 
convicted meat, however, be of the same 
class with that of whiah he is charged ; 
1 Leach 14; 2 Stra. 1183. 

2. When the Intent of the prisoner fur¬ 
nishes one of the ingredients in the offenco, 
and several Intents are laid in the indict¬ 
ment, each of which, together with the act 
done, constitutes an offence, it is sufficient 
to prove one intent only ; 8 Stark, 85. 

8. When a person or thing necessary to 
be mentioned in an indictment is described 
with oircum stances of greater particularity 
than is requisite, yet those circumstances 
must be proved ; 8 Rog. 77; 8 Day 283 ; 28 
Tex. App. 486. For example, if a party be 
charged with stealing a black horse, the 
evidence must correspond with the aver¬ 
ment, although it was unnecessary to make 
it; Rose. Cr. Ev. 77 ; 4 Ohio 850 ; 83 Ga. 
881 ; but see 78 Cal. 7, where an indict¬ 
ment charging a murder with a 44 blud¬ 
geon” is supported by proof that death 
was produced by a blow with a bolt or club ; 
28 Neb. 88. See 103 N. C. 364 ; 26 Tex. App. 
109. 

4. The name of the prosecutor or party 
Injured must be proved os laid ; ana the 
rule is the same with reference to the name 
of a third person Introduced into the in¬ 
dictment, as descriptive of some person or 
thing. See 85 Fed. Rep. 407; 10 Ky. L. 
Rep. 972 ; 40 Minn. 65. 

The affirmative of the issue must be 
proved. The general rule with regard to 
the burden of proving the issue requires 
that the party who asserts the affirmative 
should prove it. But this rule ceases to 
operate the moment the presumption of 
law is thrown into the other scale. When 
the issue is on the legitimacy of a child, 
therefore, it is incumbent on the party as¬ 
serting the illegitimacy to prove it; 2 Selw. 
N. P. 709. Or where an answer admits all 
the averments of the complaint, and sets 
up a counter-claim as a defence, the affirma¬ 
tive of all the issues raised by the plead¬ 
ings is on the defendant; 61 Hun 624. See 
Onus Probandi; Presumption; 2 Gall. 
485 ; 1 M’Cord 573 ; 2 So. L. Rev. (N. S.) 126 ; 
44 La. Ann. 1048. 

Modes of proof. Records are to be proved 
by an exemplification, duly authenticated 
aocording to law, in all cases where the 
issue is nul tiel record. In other cases, an 
examined copy, duly proved, will, in gen¬ 
eral, be evidence; 2 Woods 680. Foreign 
laws are proved in the mode pointed out un¬ 
der the article Foreign Law. See supra. 

Private writings are proved by producing 
the attesting witness; or in case of his 
death, absence, or other legal inability to 
testify, as if after attesting the paper he 
becomes infamous, his handwriting may be 
proved. When there is no witness to the 
instrument, it may be proved by the evi¬ 
dence of the handwriting of the party, by 
a person who has seen him write, or who 
in a course of correspondence or business 
relations has become acquainted with his 
hand. See 3 Wash. C. C. 31 ; 1 Rawle 
223 ; 4 Am. L. Rev. 625 ; 49 Minn. 420. As 
to the question whether the genuineness of 
a signature may be proved or disproved by 
comparison, or the signature to documents 
not a part of the case he proven for the pur¬ 
pose of using them as standards of compari¬ 
son with the signature to the instrument 
euedon, see Handwriting. 

Books of original entry, when duly 
proved, are prima facie evidence of goods 
sold and delivered, and of work and labor 
done. See Original Entry. 

A recent decision laid down some general 
rules in relation to the use of the ballots as 
evidence in an election contest, which pre¬ 
sent the law in that regard in a very terse 
And lucid form. It holds (1) that one who 
has received a certificate of election to office 
is not estopped in case of contest from go¬ 
ing behind the returns from ballot boxes 
which were counted without objection by 
either party, and which formed the basis 
of the certificate; (2) that in an election 
contest, the ballots of a certain box, which 
had been opened before a legislative com¬ 
mittee after the election, are admissible 
when it appears that the opportunity for 
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the ballots to have been tampered with was 
a mere possibility ; and (3) that the fact 
that a discrepancy exists between the re¬ 
turns of the votes counted from that ballot 
box and a recount made by the court in an 
election contest does not indicate that there 
was any alteration in the ballots after being 
voted, nor tend to cast suspicion thereon, 
when the evidence shows that, when the 
count was concluded by the election officers, 
there were discrepancies between the tally 
sheets of the different clerks of the election, 
which it was attempted to reconcile by 
guessing at the result, and making changes 
accordingly ; 84 S. W. Rep. (Tex.) 992. bee 
Election. 

Proof by witnesses. The testimony of 
witnesses is called oral evidence, or that 
which is given viva voce, as contradistin¬ 
guished from that which is written or docu¬ 
mentary. It is a general rule that oral 
evidence shall in no case be received as 
equivalent to, or as a substitute for, a writ¬ 
ten instrument, where the latter is required 
by law; or to give effect to a written in¬ 
strument which is defective in any partic¬ 
ular which by law is essential to its validity; 
or to contradict, alter, or vary a written 
instrument, either appointed by law, or by 
the contract of the parties, to be the appro¬ 
priate and authentic memorial of the par¬ 
ticular facts it recites ; for by doing so, oral 
testimony would be admitted to usurp the 
pl&c^of evidence decidedly superior in de¬ 
gree ; 1 8. & R. 27, 464 ; 8 Marsh. 883; 1 
Ri^b 271; 11 Mas. 80; 3 Conn. 0 ; 12 Johns. 
77 ; 1 Maule <fc S. 21 ; 45 La. Ann. 580 ; 67 
Hun 815 ; 142 N. Y. 207 ; 150 Mass. 496 ; but 
this rule does not apply in suits between 
persons not parties to the writing ; 8 Misc. 
Rep. 814 ; 50 Ohio St. 528 ; 77 N. Y. 613; 
142 Mass. 76 ; 60 Me. 465 ; l Gr. Ev. § 279. 

But parol evidence is admissible to defeat 
a written instrument, on the ground of 
fraud, mistake, etc., or to apply it to its 
proper subject-manner, or, in some in¬ 
stances, as ancillary to such application, to 
explain the meaning of doubtful terms, or 
to rebut presumptions arisingextrinsically. 
In these cases, the parol evidence does not 
usurp the place, or arrogate the authority 
of written evidence, but either shows that 
the instrument ought not to be allowed to 
operate at all, or inessential in order to give 
to the instrument its legal effect; 1 Murph. 
423 ; 1 Des. 465 ; 1 Bay 247 ; 1 Bibb 271 ; 11 
Mass. 30. See 1 Pet. C. C. 85 ; 3 S. & R. 
340; Pothier, Obi. pi. 4, c. 2; 15 R. I. 41; 
1 Okl. 232; 65 Vt. 231 ; 62 Conn. 459; 6 
Harv. L. Rev. 325, 417 ; 2 Miso. Rep. 219; 
148 U. S. 581; 154 Pa. 149. Where the facts 
do not appear on the face of the judgment, 
oral evidence is admissible to ehotv how 
credits thereon come to be allowed, and 
what they were alio wed for; 75 Fed. Rep. 852. 
And parol evidence has been admitted to 
establish a contemporaneous oral agreement- 
which induced the execution of the written 
contract though the effect be to alter or re¬ 
form the latter; 114 Pa. 170; 116 id. 270 ; 
so when the contract was a letter “ con¬ 
firming our verbal contract,” proof of the 
latter was permitted although inconsistent 
with the letter ; 120 id. 430. 

See, generally, the treatises on Evidence, 
of Gilbert, Phillipps, Starkie, Roecoe, Swift, 
Bentham, Macnally, Peake, Greenleaf, 
Wharton, Stephen, Rice; Best on Presump¬ 
tion ; Browne, Parol Ev. ; Will, Circ. Ev. 
See Adminicle : Ciecumstantial Evidence 
C/ORROtfORATINQ EVIDENCE;FAILUREOftTOE^ 
mer Trial ; Indicative "Evidence ^Ibiueuev* 
ant Evidence; Prim a Facie Evidence. 

EVIDENCE, CIRCUMSTANTIAL. 
The proof of facts which usually attend 
other facts sought to be proved; that which 
is not direct evidence. For example, when 
a witness testifies that a man was stabbed 
with a knife, and that a piece of the blade 
was found in the wound, and it is found to 
fit exactly with another part of the blade 
found in the possession of the prisoner, the 
facts are directly attested, but they only 
prove circumstances; and hence this m 
called circumstantial evidence. 

Circumstantial evidence is of two kinds, 
namely, certain and uncertain. It is cer¬ 


tain when the conclusion in question neces¬ 
sarily follows: as, where a man hmi re¬ 
ceived a mortal wound, and it was found 
that the impression of a bloody left hand had 
been made on the left arm of the deceased, 
it was certain some other person than the 
deceased must have made such mark; 14 
How. St. Tr. 1834. But it is uncertain whe- 
, ther the death was caused by suicide or 
by murder, and whether the mark of the 
bloody hand was made by the assassin, or by 
a friendly hand that came too late to tho re¬ 
lief of the deceased. It has been contended 
that,, in order to justify the inference of 
legal guilt from circumstantial evidence, 
the existence of the inculpatory facts must 
be absolutely incompatible with the inno¬ 
cence of the accused ; Wills, Cir. Ev. 800; 
Stark. Ev, 1G0; 1 Crim. L. Mag. 284; 9 
Houst 064 ; 85 Pa. 127; 19 la. 230.; 58 
Ind. 530; but other writers have held that 
the distinction between this species of 
evidence and that which is direct is merely 
one of logic, and of no practical signifi¬ 
cance ; that all evidence is more or less oir- 
oumstantial,; ^all statements of witnesses, 
all conclusions of juries, are the results or 
inference; or as it was expressed by Gibson, 
C. J., “ the difference being only in degree; '* 
4 Pa. 269. See 2 Sumn. 27 ; 4 Pa. 269; 
Whart. Or. Ev. § 10; Tayl. Ev, 86. Even 
in its strictest sense, circumstantial evi¬ 
dence is legal evidence, and when it is satis¬ 
factory* beyond reasonable doubt, a jury is 
bound to act upon it as if it were the most 
direct; 1 Cent. L. J. 219 ; 1 Greenl. Ev. 
§ 13; 3 Rice, Ev. 544., See Circumstances ; 
Evidence. 

EVIDENCE, CONCLUSIVE. That 
which, while uncontradicted, satisfies the 
judge and jury ; it is also that which can¬ 
not be contradicted. 

The record of a court of common-law 
jurisdiction is conclusive as to the facts 
therein stated ; 2 Wash. Va. 64 ; 2 Hen. & 
M. 55 ; 6 Conn. 508. But the judgment and 
record of a prize-court is not conclusive 
evidence in tne state courts, unless it bad 
jurisdiction of the subject-matter ; and 
whether it had or not, the state courts may 
decide; 1 Conn. 429. 8ee, as to the conclu¬ 
siveness of the judgments of foreign courts 
of admiralty, 3 Cra. 458; 4 id. 421, 484; 
Gilm. 10 ; 1 Const. 381; 1 Nott & M’C. 537. 
See Evidence. 

EVIDENCE, DIRECT. That which 
applies immediately to the factum proban- 
dum , without any intervening process: as, 
if A testifies he saw B inflict a mortal wound 
on C, of which he instantly died. 1 Greenl. 
Ev. § 18. See Evidence. 

EVIDENCE, EXTRINSIC. Exter¬ 
nal evidence, or that which is not contain¬ 
ed in the body of an agreement, contract, 
and the like. 

It is a general rule that extrinsic evidence 
cannot be admitted to contradict, explain, 
vary, or change the terms of a contract or 
of a will, except in a latent ambiguity, or 
to rebut a resulting trust; 14 Johns. 1; 1 
Day 8. Excepting where evidence is ad¬ 
missible to vary a written contract on the 
ground that it does not represent the actual 
contract between the parties. See Wigram, 
Extrinsic Evidence ; 14 L. R. A. 459 ; Evi¬ 
dence. 

EVIDENTIARY. Having the quality 
of evidence ; constituting evidence; evidenc¬ 
ing. 

EVOCATION. In French Law. The 
act by which a judge is deprived of the cog¬ 
nizance of a suit over which lie had juris¬ 
diction, for the purpose of conferring on 
other judges the power of deciding it. It 
is like the process by writ of certiorari . 

EW AGE. A toll paid for water-passage. 
Cow el. The same as aquagium. 

EW BRICE. Adultery ; spouse-breach ; 
marriage-breach. Cowel; Tomlin, Law 
Diet. 

EXE5QUOETBONO (Lat.). Injus¬ 
tice and good dealing. 1 Stoiy, Eq. Jur. 
8065. 

EX CONTRACTU (Lat.). From con¬ 


tract. A division of actions is made In the 
common and civil law into those arising ear 
contractu (from contract) and ear delicto 
(from wrong or tort). 8 Bla Com. 11/; l 
Chit. PI. 2 ; 1 Mackeldey, Civ. Law § 195, 

EX DEBITO JUSTITTAS (Lat ). Asa 
debt of justice. As a matter of legal right. 
8 Bla. Com. 48. 

E X DEL I CTO (Lat.). Actions which 
arise in consequence of a crime, misde¬ 
meanor, or tort are said to arise ex delicto: 
such are actions of case, replevin, trespass, 
trover. 1 Chit. PL 2 ; See Ex Contractu ; 
Actions. 

EX DOLO MALO (Lat.). Out of fraud 
or deceit. When a cause of action arises 
from fraud or deceit, it cannot be sup¬ 
ported ; ex dolo malo non oritur actio. See 

Maxims. 

EX EMPTO. Out of purchase ; found¬ 
ed on purchase. A term of the civil law, 
adopted by Bracton. Inst. 4, 6. 28 ; Brae, 
fol. 102 ; Black, L. Diet. 

EX FACTO (Lat.). From, by or in 
consequence of an act, or t hin g done. 
Applied generally to an act done in violation 
of law or right. A title is said to originate ex 
facto, when it commences in an unl awful act. 

EX GRATIA (Lat.). Of favor. Of 
grace. Words used formerly at the begin¬ 
ning of royal grants, to indicate that they 
were not made in consequence of any claim 
of legal right. 

EX INDUSTRY A (Lat.). Intention¬ 
ally. From fixed purpose. 

EX MALE FI CIO (Lat.). On account 
of misconduct. By virtue of or out of an 
illegal act. Used in the civil law gener¬ 
ally, and sometimes in the common Jaw. 
Browne, Stat. Frauds 110, n.; Broom, Leg. 
Max. 351. 

EX MERO MOTU (Lat.). Of mere 
motion. The term is derived from the 
king’s letters patent and charters, where 
it signifies that he grants them of his own 
mere motioa, without petition. To prevent 
injustice, the courts will, ex mero motu, 
make rules and orders which the parties 
would not strictly be entitled to ask for. 
See Ex Gratia ; Ex Pboprio Motu. 

EX MORA (Lat.). From the delay ; 
from the default. All persons are bound to 
make amends for damages which arise from 
their own default. 

EX MORE (Lat.). According to custom. 

EX NECESSITATE LEGIS (Lat.). 
From the necessity of law. 

EX NECESSITATE RET (Lat.). 
From the necessity of the thing. Many acts 
may be done ex necessitate rex which would 
not be justifiable without it; and some¬ 
times property is protected ex necessitate 
ret which under other circumstances would 
not be so, or a way of necessity will be al¬ 
lowed ; 120 Mass. 445. Property put upon 
the land of another from necessity cannot 
be distrained for rent. See Distress. 

EX OFFICIO (Lat.). By virtue of his 
office. 

Many powers are granted and exercised 
by publio officers which are not expressly 
delegated. A judge, for example, may be 
ex officio a conservator of the peace and a 
justice of the peace. See Omcio, ex. 
Oath op. 

EX OFFICIO OATH. See Oath, Ex 
Officio. 

EX OFFICIO INFORMATION. In 
English Law. A criminal information 
filed by the attorney-general ex officio on 
behalf of the crown, in the court orqueen’s 
bench, for offences more immediately af¬ 
fecting the government, and to be distin¬ 
guished from informations in which the 
crown is the nominal prosecutor. Moz. & 
W. L. Diet.; 4 Steph. Com. 872. 

EX PARTE (Lat); Of the one part. 
Many things may be done ex parte, when 
the opposite party has had notice. An affi¬ 
davit or deposition is said to be taken ex 
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/xi rtf \\hen only one of the parties attends to 
taking the same. An injunction is granted 
or jxrrfe when but one side has had a hear' 
ing. "Ex parte” in the heading of a re¬ 
ported case, signifies that the name follow¬ 
ing is that of the party upon whose applica¬ 
tion the case is heard. The term ex parte 
implies an examination in the presence of 
one of the parties and the absence of the 
other. 2 Soam. 62. 

EX PASTE MATERNA (Lat.). On 
the mother’s side. The words ex parte ma- 
trma and ex parte jpafema have a well- 
known signification in the law. They are 
found constantly used in the books to de¬ 
note the line, or blood of the mother or 
father, and nave no such restricted or 
limited sense, as from the mother or father, 
exclusively; 24 N. J. L. 483 ; 2 Bla. Com. 

224, and notes. _ 

EX PARTE PATKRNA (Lat.). On 
the father's side. See Ex Parte Materna ; 
Descent and Distribution. 

EX POST FACTO (Lat.). From or by 
an after act: by subsequent matter. The 
correlative term is ab tmfto. An estate 
granted may be made good or avoided fry 
matter ex post facto, when an election is 
given to the party to accept or not to accept; 
1 Coke 146. A remainderman or reversioner 
may confirm ex post facto a lease granted 
by a life-tenant to last beyond his own life. 

Within the meaning of the Constitution, 
any law is ex post fade which is enacted after 
the offence was committed, and which, in 
relation to it or its consequences, altera the 
situation of the accused to his disadvantage. 
107 U. S. 22,1 . See Impossibility. 


EX POST FACTO LAW. A statute 
which would render an act punishable in a 
•manner in which it was not punishable when 
it was committed. 6 Cra. 138 ; 1 Kent 408. 

A law made to punish acts committed 
before the existence of such law, which 
had not been declared crimes by preceding 
laws. Mass. Declar. of Rights, pt. 1, s. 24; 
Md. Decl. of Rights, art. 15. 

A Law passed after the commission of the 
offence charged, which inflicts & greater 
punishment than was annexed to the crime 
at the time of commission, or which alters 
the situation of the accused to his disadvan¬ 
tage. 3 Wyo. 478. 

A law which, in its operation, makes that' 
criminal which was not so at the time the 
action was performed ; or which increases 
the punishment, or, in short, which, in re¬ 
lation to the offence or its consequences, 
altera the situation of a party to his disad¬ 
vantage. 2 Wash 366 ; 107 U. 8 . 228 : see 
65 Miss. 542 ; 6 Cra. 87 ; 43 N. J. L. 203 : 29 
N. Y. 124; 4 Wall. 325. 

Parliament, in virtue of its supreme 
po?*er, may pass such laws, being sustained 
oy discretion alone ; 1 Bla. Com. 46, 160. 

By the constitution of the United States, 
congress is forbidden to pass ex post facto 
laws. U. S. Const, art. 1, § 9. And by § 10 
of the same instrument, as well os by the 
constitutions of most, if not all, of the 
states, a similar restriction is imposed upon 
the state legislatures. Such an act is void 
as to those coses in which, if given effect, it 
would be expoat facto; but so far only. In 
cases arising after it, it may have effect; for 
as a rule for the future, it is not ex poet facto. 

There is a distinction between ex post 
facto laws and retrospective or retroactive 
laws: every ex post facto law must neces¬ 
sarily be retrospective, but not every retro¬ 
spect! ve law is an expoat facto law ; in gen¬ 
eral, ex post facto laws only are prohibited. 
Retrospective laws are prohibited by the 
constitutions of the Btates of New Hamrv 
shire and Ohio. See 15 Ohio 207 ; 27id. 22; 
50 id. 428 ; 107 U. S. 221; T. U. P. Charlt. 94. 

It is fully settled tliat the term ex post 
facto, as used in the constitution, is to be 
taken in a limited sense as referring to crim¬ 
inal or penal statutes clone, and that the 
policy, the reason, and the humanity of the 

S rohibition against passing ex post facto 
tw 0 do not extend to civil cases, to case; 
that merely affect the private property of 
citizens. But the prohibition cannot b? 
evaded by giving a civil form to what is, in 


substance, criminal; 4 Wall. 277; id. 343 ; 
97 U, 8 . 385 ; 89 N. Y. 418 ; 43 Oa. 490 ; Hare, 
Am. Const. L. 547. Divorce not being a 

E uuishment may be authorized for causes 
appening previous to the passage of the 
divorce act; 40 Miss. 340. 

The constitution does not prohibit the 
states from passing retrospectivo laws gen¬ 
erally. Some of the most necessary acts of 
legislation are, on the contrary, founded 
upon the principles that private rights must 
yield to public exigencies; 8 Wheat. 89 ; 17 
How. 403 ; 8 Pet. 88 ; H td. 421 ; 9Cra. 374 ; 

1 Gall. 103; 2 Pet. 880, 523, 637 ; 7 Johns. 
488 ; 6 Binn. 271 ; 00 Mo. 848; 59 How. Pr. 
21 ; 03 Ill. 483; Cooley, Const. Lim.203 ; 36 
8 . C. 454. Soe 73 la. 707 ; 74 id. 708. 

Test oaths of i>ast loyalty to the govern¬ 
ment have been held void os ex post facto ; 

4 Wall. 333; except os pre-requisites to the 
exercise of the elective franchise ; 47 Mo. 
119; 30 N. Y, 418. A law prohibiting the 
sale of intoxicating liquors is not ex post 
facto , 5 R. I. 185 ; or a law imposing a ret¬ 
rospective tax ; 81 N. J. L. 133 ; 20 Wall. 
323 ; see 1C Pa. 63; s. C. 17 How. 856 ; 66 N. 
C. 361; or a law authorizing a divorce for 
past offences ; 40 Miss. 849; 10 N. H. 880 ; 
compare 3 Murph. (N. C.) 827 ; or a law 
providing that the punishment of future 
crimes sliall be increased by reason of post 
offences ; 68 Me. 409. Corporations cannot 
pass ex post facto by-laws ; 31 Mich. 458. 

Laws under the following circumstances 
are to be considered ex poet facto laws with¬ 
in the words and intent of the prohibition : 
1 . Every law that makes an act done be¬ 
fore the passing of the law, which was in¬ 
nocent when done, criminal and punishes 
such action. 2. Every law that aggravates 
a crime, or makes it greater than it was 
when committed. 3. Every Law that changes 
the punishment, and indicts a greater pun¬ 
ishment than the law annexed to the crime 
when committed ; though it would be other¬ 
wise of a law mitigating the punishment; 

3 Story, Const. 212 . 4. Every law that alters 
the le^al rulesof evidence, and receives less 
or different testimony than the law required 
at the time of the commission of the offence, 
in order to convict the offender; 3 Dali. 300. 
This construction, it is 6 aid, “ has been ac¬ 
cepted and followed as correct by the courts 
ever since; ” Cooley, Const, lim. 325. See 
03 Cal. 427 ; 155 Mass. 163. 

This classification has been generally 
adopted as accurate and complete, but is 
not entirely so. Thus a law has been de¬ 
cided to be ex post facto which was intended 
to punish a criminal act, prosecution as to 
which was already barred by a statute of 
limitations ; Moore v. Stste of N. J., 43 N. 
J. L. 203 ; s. c. 24 Alb. L. J. 308; but an act 
which reduces a punishment is not ex post 
facto as to crimes committed prior to its 
enactment; 140 N. Y. 484 ; 65 N. C. Sll ; 12 
Allen 421; 20 Tex. App. 335. The state¬ 
ment under the fourth head also requires 
modification. Convictions under changes 
in the rules of evidence have been held not 
unconstitutional ; 53 N. Y. 164; 9 Cush. 
279; 14 Rich. L. 281; 31 Tex. Cr. R. 597 ; 
84 Ky. 1 ; 64 Ind. 452 ; though it seems to 
be settled that a law requiring a less degree 
of evidence cannot be applied to a previous 
offence. But changes in the forms, in the 
manner of passing sentence, or the qualifi¬ 
cations of jurors, do not fall within the pro¬ 
hibition ; 11 Pick. 28; 2 Wash. St. 552 ; 8 
Wyo. 478; 29 S C. 355 ; nor will a provi¬ 
sion reducing the number of peremptory 
challenges on a prosecution for a capital 
offence, though applied to cases where the 
offence was committed before the change 
was made ; 31 Fla. 291; 86 Ala. 617 ; nor 
an amendment which confers jurisdiction 
in a criminal cause upon a division of the 
supreme court less in numbers and differ¬ 
ent in personnel from the court as organized 
when the crime was committed ; 152 IT. 8 . 
877. A change of criminal procedure applied 
to the trial of crimes committed before it 
took effect is not ex poet facto, unless it af¬ 
fects some substantial right to which the 
accused was entitled when the alleged of¬ 
fence was committed ; 88 La. Ann. 1214; 
107 U. 8 . 221. The supreme court of the 
United States has recently decided that 


a constitutional provision, requiring all 
grand and petit jurors to be qualified elec¬ 
tors, able to read and write, nnd enjoining 
on the legislature to provide by law for list¬ 
ing nnd drawing persons so qualified, but 
declaring that, until otherwise provided 
by law, all crimes should be tried as though 
no change had been made (Const. Miss. 
1890, §§ 264, 283), went into effect immedi¬ 
ately on its adoption, so far as the qualifica¬ 
tions of jurors were concerned ; that one 
who committed a crime after the adoption 
of the constitution, but before the legisla¬ 
ture passed a new jury law, could be tried, 
after the passage of such a law, by a jury 
selected under its provisions ; and that, as 
the new law did not aggravate the crime 
previously committed, or inflict a greater 
punishment, or alter the rules of evidence, 
its application to the trial of the accused 
did not make it an cx post facto law ; 162 
U. 8. 565. 

For a review of the history of the ex post 
facto clause of the constitution in connec¬ 
tion with its adoption, and with its sub¬ 
sequent construction by the federal and 
state courts, see 107 U. 9. 221. 

See also 134 id. 160 ; Cooley, Const. Lim. 
ch. ix.; Sto. Const. §§ 1345, 1373 ; Wade, 
Retro. L.; Pat. Fed. Restr. ch. vi. ; Johnson, 
Ex Post Facto Laws; Black, Const. Pro¬ 
hibitions ; Pomeroy, Const. Law ; 6 Myer, 
Fed. Dec. 258 ; 25 Am. L. Reg. 681; 4 L. 
Mag. Rev., 4th 59 ; 8avigny, Confl. Laws ; 
22 Am. L. Rev. 523 ; Myer,Vested Rights; 

3 L. R. A. 181 ; 1 id. 632 ; Fisher, Evolution 
of Const.; Impairing the Obligation of 
Contracts ; Retrospective. 

EX PROFRIO MOTTJ (Lat.). Of his 
own accord. 

EX PROPRIO VIGORS (Lat.). By 
its own force. 2 Kent 457. 

EX REL. See Ex Relatione. 

EX RELATIONE (Lat.). At the in¬ 
formation of; by the relation. A bill in 
equity, for example, may in many cases be 
brought for an injunction to- restrain a 
public nuisance ex relatione (by informa¬ 
tion of) the parties immediately interested 
in or affected by the nuisance ; 18 Ves. 217 ; 
2 Johns. Ch. 382 ; 6 id. 439; 13 How. 518 ; 
12 Pet. 91. 

It is frequently abbreviated ex rel. See 
Relator. 

EX TEMPORE (Lat.). From the time ; 
without premeditation. 

EX VI TERMINI (Lat.). By force of 
the term. 

EX VISCERIBUS (Lat. from the 
bowels). From the vital part, the very es¬ 
sence of the thing. 10 Go. 24 b ; 2 Mete. 
Mass. 218. Ex visceribics verborum (from 
the mere words and nothing else); 10 Johns. 
494 ; 1 Story, Eq. § 980. 

EX VISITATIONE DEI (Lat.). By 
or from the visitation of God. In the an¬ 
cient law, upon a prisoner arraigned for 
treason or felony standing mute, a jury was 
impanelled to inquire whether he stood 
obstinately mute, or was dumb ex visita - 
tione Dei ; 4 Steph. Com. 391. This phrase 
is frequently employed in inquisitions by 
the coroner, where it signifies that the death 
of the deceased is & natural one. 

EXACTION. A wilful wrong done by 
an officer, or by one who, under color of his 
office, takes more fee or pay for his services 
than the law allows. 

Between extortion and exaction there Is this dif¬ 
ference : that In the former case the officer extorts 
more than his due, when something Is due to him ; 
In the latter, he exacts what Is not his due, when 
there Is nothing due to him. Co. Litt. 866. 

EXACTOR. In Old English and 
Civil Law. A collector. Exactor regie 
(collector for the king). A collector of 
taxes or revenue. Vicat, Voc. Jur.; Spel- 
man, Gloss. The term exaction early came 
to mean the wrong done by an officer, or 
one pretending to have authority, in de¬ 
manding or taking any reward or fee for 
that matter, cause, or thing which the law 
allows not. Termes de la Ley. 
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EXCESSIVE DAMAGES. Damages. 

given by the verdict of a jury, which aie 
unreasonably great in amount, and not whr* 
ranted by law ; outrageous damages. One 
of the grounds for granting new trials. 

EXCHANGE. In Commercial Law. 

A negotiation by which one person trans¬ 
fers to another funds which he has in a 
certain nlac*. either at a price agreed upon 
or whicn is fixed by commercial usage. 

This transfer Is made by means oi an Instrument 
which reprwents such funds and is well known by 
the name of a bill of exchange. The price above 
the par value of the fuDda eo transferred is called 
the premium of exchange, and if under that value 
the difference Is the discount,—either being 

called the rate of exchange. 

The par of exc hange is the value of the 
money of one country in that of another, 
and ia either real or nominal. The nominal 
par ia that which has been fixed by law or 
usage, and, for the sake of uniformity, ia 
not altered, the rate of exchange alone 
fluctuating. The real par ia that nascd on 
the weight and fineness of the coins of the 
two countries, and fluctuates with changes 
in the coinage. The nominal par of ex¬ 
change in this country on England, settled 
in 1799 by act of congress, was. four dollars 
and forty-four cents for the pound sterling ; 
but by successive changes in the coinage 
this value has been increased, the real mint 
par at present being a little over four 
dollars and eighty-seven cents. The course 
of exchange means the quotations for any 
given time. 

The transfer of goods and chattels for 
other goods and chattels of equal value. 
This is more commonly called barter. 
Where a party deposits wheat with a mill 
company, expecting to receive a propor¬ 
tionate amount of flour, it constitutes an 
exchange and not a sale ; 49 Mo. App. 23. 
One cannot, as having been defrauded 
thereby, rescind an exchange of property, 
without tendering a return of his property 
to* the other, unless it is absolutely worth¬ 
less ; 97 Mich. 581. 

The distinction between a sale and ex¬ 
change of property is rather one of shadow 
than of substance. In both cases the title 
to property is absolutely transferred, and 
the same rules of law are applicable to the 
transaction, whether the consideration of 
the contract is money or by way of barter. 
It can make no essential difference in the 
rights and obligations of parties that goods 
and merchandise are transferred and paid 
for by other goods and merchandise instead 
of hy money, which is but the represent¬ 
ative of value or property ; 14 Qray 872. 

The profit whicn arises from a maritime 
loan, when such profit is a percentage on 
the money' lent, considering it in the light 
of money lent in one place to be returned 
in another, with a difference in amount in 
the sum borrowed and that paid, arising 
from the difference of time and place. The 
term is commonly used in this sense by 
French writers. Hall, Mar. Loans 50, n. 

The place where merchants, captains of 
vessels, exchange-agents,. and brokers as¬ 
semble to transact their businesB. Code de 
Comm . art. 71. 


In Conveyancing. A mutual grant of 
equal intersts in land, the one in consider¬ 
ation of the other. 2 Bla. Com. 828 ; Lit¬ 
tleton 02; Shop. Touohst. 289; Watk. 
Conv; Digby, R. P. 808. It is said that 
exchange in the United States does not 
differ from bargain and sale. 1 Bouvier, 
Inst. n. 2059. 


There are five circumstances necessary fcc 
an exchange. That the estates given be 
equal. That the word excambium, or ex¬ 
change, be used,—which cannot be sup 
plied by any other word, or described bj 
circumlocution. That there be an ex ecu 
tion by entry or claim in the life of tb< 
parties. That if it be of thingB which ii< 
in grant, it be by deed. That if th« landi 
lie m several counties, or if the thing lie ii 
grant, though they be in one county, it tn 
by deed indented. In practice thin modi 
of conveyancing is neany obsolete. 

Bee Cruise, Dig. .tit. 82; Com. Dig.; Co 
Utt. 51; 1 Waakb. B. P. 159; 1 N. H. 60 
* Harr. A J. 661; 8 Wood, Conv. 240; 791a 


185; 47 Minn. 600; 132 Ind. 202 ; 80 Ala. 
591. 

Of Bervioes Barter. Carries with it 
no implication of reduction to money as a 
common denominator. It contemplates 
simply an estimate, determined by self 
interest, of the relative value and importance 
of the services rendered and those received. 
248 U. S. 474. See Foreign Exchange 
Quotations op Prices on an Exchange. 

EXCHEQUER (L. Lat. acoccorium, 
Nor. Ft. eechequier). In English Law. 
A department of the government which 
has the management of the collection of 
the king’s revenue. 

The name Is said to be derived from the che 
quered cloth which covered the table on which 
some of the kLog’s accounts were made up and 
the amounts Indicated by counters. 

It consisted of two divisions, one for the 
receipt of revenue, the other for admin is- 
tering justice. Co. 4th Inst. 103; 3 Bla. 
Com. 44, 45. See Court op Exchequer ; 
Court of Exchequer Chamber. 

EXCHEQUER BILLS Bills of cred¬ 
it issued by authority of parliament. 

They constitute the medium of trans¬ 
action of business between the bank of Eng¬ 
land and the government. The exchequer 
bills contain a guarantee from government 
which secures the holders against loss by 
fluctuation. Wharton ; McCulloch, Comm. 
Diet. 

EXCISE. An inland imposition, paid 
sometimes upon the consumption of the 
commodity, and frequently upon the retail 
sale. 1 Bla. Com. 318 ; Story, Const. § 950 ; 
Cooley, Tax. 4. See 11 Allen 208; Inter¬ 
nal, Revenue. 

A tax laid upon the manufacture, sale or 
consumption of commodities within the 
country^ upon licenses to pursue certain 
occupations, and upon corporate privileges. 
220 U. S. 151 quoting Cooley, Const. Lim., 
7 S ed., 680. 

EXCLUSIVE (Lat. ex, out, claudere, 
to shut). Not including ; debarring from 
participation. Shut out; not included. 

An exclusive right or privilege, as a copy¬ 
right or patent, is one which may be ex¬ 
ercised and enjoyed only by the person au¬ 
thorized, while all others are forbidden to 
interfere. 

Exclusive Jurisdiction. The word* 
“exclusive jurisdiction” mean not only 
exclusive, but full and final jurisdiction, and 
that no appeal lies from the judgment of the 
county court, although it may have imposed 
a fine and imprisonment. 159 Ky. 87, 166 
S. W. 808. 

Exoluslve of Interest and Cost. .The 
term “exclusive of interest and cost” as used 
in the statute, means the cost incurred in 
the suit and embraced in the judgment from 
which the appeal is taken. 101 Ky. 219, 
S. W, 673. 

EXCOMMUNICATION. In Eccle¬ 
siastical Law. An ecclesiastical sen¬ 
tence pronounced by a spiritual judge a- 
gainst a Christian man, by Which be is 
excluded from the Body of the church, and 
disabled to bring any action or sue any 
'person in the common-law courts. Bao. 
Abr.; Co. Litt. 188, 134 ; 91 Tenn. 808. 

In early times It was the most frequent and the 
most severe method of executing ecclesiastical cen¬ 
sure, although proper to be used, said Justinian 
(Nov. 128 ), only upon grave occasion*. The effect of it 
was to remove the excommunicated person not only 
from the sacred rites, but from the society- of men. 
In a certain sense It interdicted the use or lire and 
water, like the punishment spoken of by Caesar (lib. 
A, de Bell. Gall.) as Inflicted by the Druids. Inno¬ 
cent IV. called It the nerve or ecclesiastical disci¬ 
pline. On repentance, the excommunicated person 
was absolved and received again to communion. 
These are said to be the powers of binding and loos¬ 
ing,—the keys of the kingdom of heaven. This kind 
orpunishment seems to have been adopted from the 
Roman usage, of Interdicting the use of Are and 
water. Fr. Du are n, De SocHm Eerie*. MinirirriU, 
Hb. I, cap. a Bee Ridley, View of the Civil and Ro- 
cileeiestical Law 243 . 

EXCOMMUNICATO CAPIENDO 
(Lat. for taking an excommunicated per¬ 
son). 

jn E o cl e gi agtical Law. A writ issuing 


OUt of ebanoery, founded on a bishop's oer*« 
ti flea to that the defendant had been excom¬ 
municated, returnable to the king’s bench. 
4 Bla Com. 415; Bac. Abr. Excommunica¬ 
tion, E. Bee Cro. Eliz. 224, 080 ; Cro. Car. 
421 ; Cro. Jac. 567 ; 1 Balk. 298. 

EXCUSABLE HOMICIDE. In Cri¬ 
minal Law The killing of a human being, 
when the party killing is not altogether free 
from blame, but the necessity which ren¬ 
ders it excusable may bo Haiti to have been 
partly induced by hia own act. I East, PI. 
Cr. 220. Bee Homi tidE. 

EXCUBATIO <Lat.) In Civil Law. 
Exouee. A cause from exemption from a 
duty, such as absence, insufficient age, etc. 
Vicat, Voc. Jur., and reference there given. 

EXCUSATOR (Lat ). In English 

Law. An excuser. 

In Old German Law. A defendant; 
he who utterly denies the plaintiff’s claim. 
Du Cange. 

EXCUSE. A reason alleged for the do¬ 
ing or not doing a thing. 

This word presents two tdc&A, differing nmnntlnllj - 
from each other, lo one cam? an excuse may be 
made lo order to show tliat the party occl is not 
uilty ; In another, by bhowing that though guilty 
e b less so than he appears to be Take. ..a ex¬ 
ample, the case of a sheriff who has an execution 
against an Individual, and who, in performance of 
hia duty, arrests him : In an action by (.he defendant 
against the sheriff, tho latter may prove the facts, 
and thb shall be a sufficient excuse for him ; this Is 
an excuse of the first kind, or a complete Justifica¬ 
tion ; the sheriff was gulJty of no offence. Put sup¬ 
pose, secondly, that the sheriff has an execution 
against Paul, and by mistake, and without any 
malicious design, he arrests Peter Instead of Paul 
the fact of hia having the execution against Pau 
and the mistake being made will not justify tht 
sheriff, but It will extenuate and excuse his conduct, 
and thb will be on excuse of the-second kind. 

Persons are sometimes excused for the commis¬ 
sion of acts which ordinarily are crimes, either be¬ 
cause they hod no Intention of doing wrong, or be¬ 
cause they had no power of judging, and therefore 
hod no criminal will, or, having power of judging, 
they had no choice, and were compelled bv necessity. 
Among the first class may be placed Infants under 
the age of discretion, lunatics, and married women 
committing certain offences in the presence of their 
husbands. Among acts of the second kind may be 
classed the beating or killing another in self-de¬ 
fence, the destruction of property In order to pre¬ 
vent a more serious calamity, a* the tearing down 
of a house on fire to prevent its spreading to the 
neighboring property, and the Uire. Bee Dallas, Diet. 

EXCUS8IO (Lat.). In Civil Law. 
Exhausting the principal debtor before pro¬ 
ceeding against the Burety. Discussion is 
used in the same sense in Scotch law. 
Vicat, Excussionis Bcnejicium. 

EXECUTE. To complete ; to make ; 
to perform; to do ; to fefilow out. 

The term is frequently used in law; as, 
to execute a deed, wliich means to make a 
deed, including especially signing, sealing, 
and delivery. To execute a contract is to 
perform the contract. To execute a use is 
to merge or unite the equitable estate of 
the cestui que use in the legal estate, under 
the statute of uses. To execute a writ is 
to do the act commanded in the writ. To 
execute a criminal is to put him to death 
according to law, in pursuance of his sen¬ 
tence. See Executed Dud. 

WX Rfin’PRIl. Done ; completed; ef¬ 
fectuated ; performed; fully disclosed; 
vested; giving present right of employ¬ 
ment. The term is used of a variety of sub¬ 
jects. 

EXECUTED CONSIDERATION. 

See Consideration.’ 

EXECUTED CONTRACT. One 

which has been fully performed. The stat¬ 
ute of fraudfc does not apply to such con¬ 
tracts ; 180 Ind. 108 ; 48 Kan. 418 ; 9 U. S. 
App. 537; 169 Pa. 121; 100 Ala. 480 ; 18 Colo. 
456; 83 Tex. 158. Bee Contracts. 

EXECUTED DEED. In Real -Ka¬ 
ta te Law. A deed signed, sealed if neces¬ 
sary, acknowledged if necessary, and deliv¬ 
ered. 214 Mo. 473, cited by 2 Elliot, Contr. 
1169. The word “to execute” as applied to 
deeds, notes or written contracts, includes, 
signing and delivery, but in popular speech 
it is often used to exp r es s merely the act of 
si gning the instrument. Id.; 122 8. W. 377, 
Bee Exbcutb. 
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EXECUTED ESTATE. An estate 
whereby a present interest passes to and 
resides in the tenant, not dependent upon 
any subsequent circumstance or contin¬ 
gency. They are more commonly called es¬ 
tates in possession. 2 Bla. Com. 162. 

An estate where there is vested in the 
grantee a present and immediate right of 
present or future enjoyment. An estate 
which confers a present right of present en- 
joyirtent. 

When the rij^ht of enjoyment In possession la to 
arise at a future period, only the estate is executed ; 
that is, it Is merely vested In point of interest: 
•where the right of immediate enjoyment is annexed 
to the estate, then only is the estate vested in pos¬ 
session. 1 Prest. Est. 62; Fearae, Cont. Rem. 392. 

Executed is synonymous with vested. 1 
Washb. R. P. 11. 

EXECUTED REMAINDER, pne 

giving a present interest, though the enjoy¬ 
ment may be future. Fearne, Cont. Rem. 
31; 2 Bla. Com. 168. See Remainder. 

EXECUTED TRUST. A trust of 
which the scheme has in the outset been 
completely declared. Ad. Eq. 151. One in 
which the devise or trust is directly and 
wholly declared by the testator or settler, so 
as to attach on the lands immediately un¬ 
der the deed or will itself. 1 GreenL Cruise, 
Dig. 335; 1 Jac. <fc W. 570. “ A trust in 
which the estates and interest in the sub¬ 
ject-matter of the trust are completely 
limited and defined by the instrument cre¬ 
ating the trust, and require no further in¬ 
struments to complete them.” Bisph. Eq. 
31. The instrument creating such a trust 
must be construed according to the rules of 
law, although the intention may be defeat¬ 
ed : td. 86. Seel Hayes, Conv. 85; Trust ; 
Executory Trust. 

EXECUTED USE. A use with which 
the possession and legal title have been 
united by statute. 1 Steph. Com. 339 ; 2 
Sharsw. Bla. Com. 335, note ; 7 Term 342 ; 
12 Ves, Ch. 89 ; 4 Mod. 380 ; Comb. 312. 

E XE CUTED WRIT. A writ the com¬ 
mand in which has been obeyed by the per- 
Bon to whom it was directed. 

EXECUTION. The accomplishment 
of a thin ;; the completion of an act or in¬ 
strument ;the fulfilment of an undertaking. 
Thus, a contract is executed when the act 
to be done is performed ; a deed is executed 
when it is signed, sealed, and delivered. 
See 12 Ired. 221. Where the party is pres¬ 
ent and directs another to sign for him, no 
written authority is necessary ; 30 N. J. 
Eq. 193 ; 0 Neb. 368 ; 22 Cal. 563 ; 175 Pa. 
393 ; Reed, St. of Fr. § 3063. 

In Cr imin al Law. Putting a convict 
to death, agreeably to law, in pursuance of 
his sentence. This is to be performed by 
the sheriff or his deputy ; (see 4 Bla. Com. 
40J ;) or under the laws of the United States, 
by the marshal. See Crimes ; Electro¬ 
cution ; Garrote ; Guillotine ; Hanging. 

In Practice. Putting the sentence of 
the law in force. 3 Bla. Coni. 412. The 
act of carrying into effect the final judg¬ 
ment or decree of a court. 

The writ which directs and authorizes the 
officer to carry into effect such judgment. 

Final execution is one which authorizes 
the money due on a judgment to be made 
out of the property of the defendant. 

Execution quousque is such as tends to 
an end, but is not absolutely final: as, for 
example, a capias ad satisfaciendum , by 
virtue of which the body of the defendant 
is taken, to the intent that the plaintiff 
shall be satisfied of his debt, etc., the impris¬ 
onment not being absolute, but until he 
shall satisfy the same. 6 Co. 87. 

Execution, in civil actions, is the mode 
of obtaining the debt or damages or other 
thing recovered by the judgment; and it is 
either for the plaintiff or defendant. For 
the plaintiff upon a judgment in debt, the 
execution is for the debt and damages ; or 
in assumpsit, covenant, case , replevin, or 
trespass, for the damages and costs; or in 
detinue, for the goods, or their value, with 
damages and costs. For the defendant 
upon a judgment in replevin, the execution’ 


at common law is for a return of the goods, 
to which damages are superadded by the 
statutes 7 Hen. VIII. c. 4, § 3, and 21 Hen. 
VIII. c. 19, § 3 ; and in other actions upon 
a judgment of nonpros ., non suit, or ver¬ 
dict, the execution is for the costs only ; 
Tidd, Pr. 903. 

After final judgment signed and even 
before it is entered of record, the plaintiff 
may, in general, at any time within a year 
and a' day, and whilst the parties to the 
judgment continue the same, take out exe¬ 
cution ; provided there be no writ of error 
depending or agreement to the contrary, or, 
where this is allowed, security entered for 
stay of execution. But after a year and a 
day from the time of signing judgment the 
plaintiff cannot regularly take out execu¬ 
tion without reviving the judgment by scire 
facias, unless a fieri facias , or capias ad sa¬ 
tisfaciendum, etc., was previously sued out, 
returned, and filed, or he was hindered from 
suing it out by a writ of error; and if a 
writ of error be brought, it is, generally 
speaking, a supersedeas of execution from 
tlie time of its allowance; provided bail, 
when necessary, be put in ana perfected, in 
due time. See Tidd, Pr. 994 ; 3 Ala. 223. 

Writs of execution are judicial writs issu¬ 
ing out of the court where the record is 
upon which they are grounded. Hence, 
when the record has been removed to a 
higher court by writ of error or certiorari, 
or on appeal, either the execution must 
issue out of that court, or else the record 
mu9t be returned to the inferior court by a 
remittitur (q. v.) for the purpose of taking 
out execution in the court below. The 
former is the practice in England ; the lat- 
ter, in some of the United States. 

The object of execution in personal ac¬ 
tions is effected in one or more of the three 
following ways. 1. By the seizure and sale 
of personal property of the defendant. 2. 
By the seizure of his real property, and 
either selling it or detaining it until the is¬ 
sues and profits are sufficient to satisfy the 

i 'udgment. 3. By seizing his person and 
loldmg him in custody until he pays the 
judgment or is judicially declared insolvent. 

These proceedings, tnough taken at the 
instance and under the direction of the 
party for whom judgment is given, are con¬ 
sidered the act of the law itself, and are in 
all cases performed by the authorized min¬ 
ister of tne law. The party or his attorney 
obtains, from the office of the court where 
the record is, a writ, based upon and reciting 
the judgment, and directed to the sheriff 
(or, where he is interested or otherwise dis¬ 
qualified, to the coroner) of the county, 
commanding him, in the name of the sov¬ 
ereign or of the state, that of the goods and 
chattel£~br of the lands and tenements of 
the defendant in his bailiwick he cause to 
be made or levied the sum recovered, or 
that he seize the person of the defendant, 
as the case may be, and have the same be¬ 
fore the court at the return day of the writ. 
This writ is delivered by the party to the 
officer to whom it is directed, who thence¬ 
forth becomes responsible for his perform¬ 
ance of its mandate, and in case of omission, 
mistake, or misconduct is liable in damages 
to the person injured, whether ho be the 
plaintiff, the defendant, or a stranger to 
the writ. 

When property is sold under execution, 
the proceeds are applied to the satisfaction 
of the judgment and the costs and charges 
of the proceedings ; and the surplus, if there 
be any, is paid to the defendant in execu¬ 
tion. 

Execution against personal property. 
When the property consists of goods and 
chattels, in which are included terms for 
years, the writ used is the fieri facias (q. v.). 
If, after levying on the goods, etc., under a 
fieri facias, they remain unsold for want of 
buyers’, etc., a supplemental writ may issue, 
which is called tne venditioni exponas. At 
common law, goods and chattels might also, 
be taken in execution under a levari facias ; 
though now perhaps the most frequent use 
of this writ is in executions against real 
property. 

Where it is sought to reach an equitable 
interest a bill in equity is. sometimes filed 


in aid of on execution ; 73 Fed. Rep. 627. 

When the property consisted of chases in 
action , whether debts due the defendant or 
any other sort of credit or interest belong¬ 
ing to him, it could not be taken in execu¬ 
tion at common law ; but now, under statu¬ 
tory provisions in many of the states, such 
property may be reached by a process in the 
nature of an attachment, called an attach¬ 
ment execution or execution attachment. 
Bee Attachment ; Creditors’ Bill. 

Execution against real estate. Where 
lands are absolutely liable for the payment 
of debts, and can be sold in execution, the 
process is by fieri facias and venditioni ex¬ 
ponas. In Pennsylvania the land cannot 
be sold in execution unless the sheriff’s jury, 
under the fieri facias , find that the profits 
will not pay the debt in seven years. But, 
practically, lands are almost never extend¬ 
ed. And, in general, under common-law 
practice, lands are not subject to sale under 
execution, until after a levy has been made 
under the fieri facias , and they are ap¬ 
praised under an inquisition. They are 
then liable to be sold under a yenditioni 
exponas. 

There are in England writs of execution 
against land which are not in general use 
here. The extent (q. v.), or extendi facias , 
is the usual process for the king’s debt. The 
levari facias ( q. v.) is also used for the king’s 
debt, and for the subject on a recognizance 
or statute staple or merchant (q . v.), and on 
a judgment in scire facias, in which latter 
case it is also generally employed in this 
country. 

Execution against the person. This is 
effected by the writ of capias ad satisfaci¬ 
endum, under which the sheriff arrests the 
defendant and imprisons him till he satisfies 
the judgment or is discharged by process of 
law; Freem. Ex. 451, See Insolvency, 
This execution is not final, the imprison¬ 
ment not being absolute; whence it lias 
been called an execution quousque ; 6 Co. 87. 

Besides the ordinary judgment for the 
payment of a sum certain, there are speci¬ 
fic judgments, to do Borne particular thing. 
To this the execution must correspond: on 
a judgment for plaintiff in a real action, 
the writ is a habere facias seisinam; in 
ejectment it is a habere facias possessionem; 
for the defendant in replevin, as has already 
been mentioned, the writ is de retomo ha- 
bendo. 

Still another sort of judgment is that in 
rem, confined to a particular thing: such 
are judgments upon mechanics’ liens and 
municipal claims, and, in the peculiar prac¬ 
tice of Pennsylvania, on scire facias upon 
a mortgage. In such cases the execution 
is a wnt of levari facias. A confession of 
judgment upon warrant of attorney, with 
a restriction of the lien to a particular tract, 
.is an analogous instance ; but in such case 
there is no peculiar form of execution; 
though if the plaintiff should, in violation 
of his agreement, attempt to levy on other 
land than that to which his judgment is 
confined, the court on motion would set 
aside the execution. 

An execution issued in direct violation of 
an express agreement not to do so, except 
in a certain contingency which has not 
happened, will be set aside; 127 Pa. 236. 

The lien of an execution from the judg¬ 
ment or decree of a court of record relates 
to its teste, and attaches to all personalty 
owned by the debtor between the teste and 
the levy so as to defeat the title of all in¬ 
termediate purchasers; 85 Tenn. 720; not 
only in the county in wfiicl* judgment YOU 
rendered, but everywhere in the state ; 86 
Tenn. 139. A sale under execution trans¬ 
mits only the debtor’s estate, in the same 
plight and subject to all the equities under 
which he held it; 97 N. C. 241. 

In Connecticut, Massachusetts, and Maine 
by common law and immemorial usage, 
under a judgment against a town, the prop¬ 
erty of any inhabitant may be taken in 

execution ; 121 _U. S. 121. _ 

See, generally, Bingham ; Freeman; Her¬ 
man, and a long list of leading cases and an¬ 
notations on special branches of the title in 
St. Louis Law Library catalogue, tit. Execu¬ 
tions ; Exemption ; Fieri Facias ; Home¬ 
stead. See Special Execution. 
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EXECUTIVE POWER 


EXECUTION P A RSE. In French 

Law. A right founded on on act passed 
before a notary, by which the creditor may 
immediately, without citation or summons, 
seire and cause to In' sold the property of 
his debtor, out of the proceeds of which to 
receive his payment. It imports a confes¬ 
sion of judgment, and is not unlike a war¬ 
rant of attornev. La. Code of Proc. art. 
733 ; fl Toullier, ii. 308 ; 7 id. 99. 

EXECUTIONER. The name given to 
him who puts criminals to death, according 
to their sentence ; a hangman. 

In the United States there are no execu¬ 
tioners by profession. It is the duty of the 
sheriff or marshal to perform this office, or 
to jprocure a deputy to do it for him. 

EXECUTIVE. That power in the gov¬ 
ernment which causes the laws to be exe¬ 
cuted and obeyed. 

It Is usually confided to the hands of the chief 
magistrate; the president of the United States is 
invested with this authority under the national gov¬ 
ernment ; and the governor of each state has the 
executive power of the state in his handa 

The officer in whom the executive power 
is vetted. 

The constitution of the United States di¬ 
rects that “ the executive power Bhall be 
vested in a president of the United States 
of America-Art. 2, s. 1. See Story, Const, 
b. 3, c. 38. 

EXECUTIVE DUTY. Sec Minis¬ 
terial Duty. 

EXE CUTIVE POWER, Authority 
exercised by that department of govern¬ 
ment which is charged with the adminis¬ 
tration or execution of the laws as distin¬ 
guished from the legislative and judicial 
functions. 

** 4 Executive power,’ which theconstitu- 
tion declares shall be ‘ vested ’ in the presi- 
dent. includes power to carry into execu¬ 
tion the national laws—and including such 
other powers, not legislative or judicial in 
their nature, as might from time to time 
be delegated to the president by congress 
—as the prosecution of war when declared 
—and to take care that the law be faith¬ 
fully executed.” 1 Curtis, Const. Hist. 578. 

The separation of the three primary govern¬ 
mental powers as found in the constitution of the 
United States and of the separate states is the 
culmination of a revolution which had long been In 
progress in Europe. As is pointed out by a recent 
writer all governmental power was formerly united 
In the monarch of the middle ages. As the result of 
experience mere was a separation or tne state xrom 
the government, the former being termed th^con- 
BtitutioD-making power and the latter the instru¬ 
mentalities by which administration was from time 
to time set in motion and carried on. Further ad¬ 
vances in experience indicated the necessity of the 
distribution of powers by which there should be a 
deliberative body for the formulation of the rules 
and regulations under which the state should exist 
and its affairs be administered ; another which 
should be the medium by which these rules and 
regulations forming the body of municipal taw 
ahould be carried into effect; and a third to whk:h 
should be committed the functions known in the 
science of government as judicial. The latter, under 
the government of the United States, has reached 
its highest development and exercises an authority 
in some instances over the other two departments 
of the government elsewhere unknown, even going 
so far as to define the limits of their authority and 
to declare void legislative acts. See Constitutiohal 
T his theory of the distribution of the powers of gov¬ 
ernment among three distinct authorities. Inde¬ 
pendent of each other, was first formulated by 
Montesquieu, Esprit dea Loia . b. xi. c. vi. The ab¬ 
solute independence of the three branches of gov¬ 
ernment which was advocated by Montesquieu has 
not been found entirely practicable In practice,and, 
although the threefold division of powers Is the 
basis or the American constitution, tnere are many 
cases in which the duties of one department are to 
a certain extent devolved upon and shared by an¬ 
other. This is illustrated in the United States and 
in many of the states by the veto power which 
vesta in the executive a part of the legislative 
authority, and on the other hand by the requirement 
of the confirmation by oDe branch of the legislature 
of executive appointments. The practical difficulty 
in the wav of an exact division of powers is thus well 
expressed : “ Although the executive, legislative 
and supreme judicial powers of the government 
ought to be forever separate and distinct. It Is also 
true that the science of government is a practical 
one ; therefore, while each should firmly maintain 
the easestlal powers belonging to it, it cannot be 
forgotten that the three coordinate parts constitute 
one brotherhood whose common trust requires a 
mutupl toleration of the occupancy of what 
to be a common because of vicinage ’ bordering on 
the domains of each; ” 70 N. C. OS, 102. In England, 
there is In parliament a practical union of all the 
governmental powers, that body having absolute 
power of selecting tie agents through whom. In 


fact, is exercised the executive power theoretically 
vested In the crown, and the final judicial author¬ 
ity on appeal remaining In the House of Lords. 
There la, notwithstanding, a complete recognition 
of the threefold nature of governmental power 
which La not lost nor destroyed by the unity of the 
final depositary of it all. 

While the science of government In modem times 
may be said to accept the general theory of the 
separation of powers, subject to limitations and ex¬ 
ceptions suggested, the application of the theory 
has not been uniform. Great difficulty has been 
found In practice in determining the depositary of 
executive power and whether it should be vested In 
one man or a board of control, the latter being sup¬ 
posed to insure deliberation and possibly to prevent 
tyranny, and the other being more conducive to ef¬ 
ficient administration. See 2Sto.ConBt.li 1419-28; 
Montesq. Eapr. de L. b. xl. ch. vi.; De Lolme, Const. 
Eng. b. a, ch. 2 ; Federalist No. 70 ; 1 Kent 271. The 
necessity for the latter has led to the almost uni¬ 
versal adoption of the plan of having a single ex¬ 
ecutive head, and the principal remaining difficulty 
has been the extent and character of the power to 
be entrusted to It. This (s In part the result of the 
effort to apply too rigidly the theory of the absolute 
separation of powers already shown to be impracti¬ 
cable. Another difficulty has been said to arise from 
the failure to recognize that executive power really 
comprises two functions, the political or govern¬ 
mental and the administrative. The former con¬ 
cerns the relations of the chief executive authority 
with the great powers of government, the latter 
relates to the practical management of the public 
service. It has been said that the executive author¬ 
ity, as understood In the American states, is mainly a 
political chief, that In France and to a less extent 
in England its position as an administrator is more 
important, while in the federal government in this 
country It Is both, as it is also In Germany ; 1 Good- 
now. Comp. Adm. L. 61. 

The proper treatment of this subject involves the 
conaiueruuon or the systems of executive adminis¬ 
tration developed In tne principal countries of tho 
world which nave adopted the principle of the 
distribution of powers. Only the briefest summary, 
however, is here practicable. 

The general theory of the distribution of powers 
(n Great Britain is very much like that in the 
princely governments of Germany. The residuum 
of governmental powers Is In tho crown, and tho 
crown may exorcise alt authority not expressly 
otherwise delegated, but It rests with parliament to 
decide ultimately what powers shall be exercised 
by the crown and how it snail exercise them ; herein 
it differs from the German system. From the com¬ 
prehensive Norman idea of royalty which combined 
all the sovereign powers of the Saxon and Dane with 
those of the feudal theory of monarchy exemplified 
at the time in France, there developed at first hered¬ 
itary and despotic power which was gradually 
limited by the necessity of the concurrent aotlon of 
parliament for the Imposition of taxes and tho 
enactment of laws affecting the ordinary relationsof 
Individuals. Later it was considered that a law onco 
enacted could not be changed without the consoDt 
of parliament, and finally the latter body assumed 
the right to initiate as well asapprove laws, and the 
crown lost Its original power ox vefo which has cer¬ 
tainly become obsolete, though It has been said to 
be merely dormant and susceptible of being revived ; 
2 Todd, Pari. Govt. In Eng. 890. See 1 Stubbs, 
Const. Hist, of Eng. 888. The result of this develop¬ 
ment Is that parliament i»m assumed most of the 
legislative power, though many matters Dot reg¬ 
ulated by It are controlled by the crown which ex¬ 
ercises a large ordinance power both Independent 
and supplementary. The crown has lost both the 
taxing power and the judicial power, but retains In 
largo part Its old executive powers, and its action la 
controlled very largely by a body whose power has 
gradually developed, viz., the privy council. The 
crown may do anything which It Is not forbidden to 
do and possesses the administrative as well as the 
political power. It may create offices as well as fill 
them, and both remove and direct the Incumbents. 
The crown is, therefore, the chief both of the admin¬ 
istrative and political departments of the execu¬ 
tive power, Its position being modified by the prin¬ 
ciple that Its advisers, without whom It cannot act, 
must possess the confidence of the majority In the 
house of commons. The principle of parliamentary 
responsibility puts the crown In the position of 
relgulDg but not governing ; but so long as It pos¬ 
sesses the confidence of the house of commons it 
has very extensive executive powers, and In council 
may declare war and make treaties, which In other 
countries can he done only with the consent of the 
legislature. The crown Is In theory Irresponsible, 
but when Its ministers are in a minority In the 
house of commons it chooses new ministers who 
will have the confidence of parliament, or dissolves 
parliament In the hope; that the new body will have 
confidence in the existing ministers, but the theory 
Is that Id all cases the crown and not parliament 
administers. See Pom. Const. Law ( 170; 1 Qoodn. 
Comp. Adm. L. ch. vi. 

lit France the executive power is vested In a pres¬ 
ident elected by the legislature. His position Is 
said by a recent writer, probably on account of the 
monarchical traditions in France, to be more Im¬ 
portant from the administrative point of view and 
less from a political point of view than that of the 
President or the United States, he having no veto 
power. He has quite an unlimited power of ap¬ 
pointment and also a very extensive power of re¬ 
moval, not only of officers appointed by himself, but 
of local Administrative officers : as mayors of com¬ 
munes ; Law, Apr. 6, 1684; and he may dissolve local 
and municipal legislative bodies in the departments 
and communes; LL. Aug. 10,1871, and Apr. 5,1884. 
In addition to hto power of executing laws, he has 
In many cases authority to supplement the law 
without any delegation of legislative power by 
what are known as decrees. This supplemental 
power Is accorded to him under a constitutional 
provision that he shall watch over and secure the 
execution of the laws, and the difference between 
the Interpretation put upon this and the similar pro- 


Mslon Id the United States constitution Is accred¬ 
ited to the monarchical traditions of the country, 
and the resulting idea that the residuary govern¬ 
mental power Is vested In the executive ana not, as 
in this country, In congress. The president Is also 
held to a greater responsibility for his action than 
In the American system. 1 Goodnow, Comp. Adm 
L. ch. Iv. 

In Oermany the conception of executive power is 
much broader thau lathe United Slates, and It Is 
more Important from the administrative point of 
view. There are Important constitutional limita¬ 
tions on the action of the Prince, or exocutlvo head 
of the subdivisions of the empire ; but iu the absence 
of such limitations he is recognized as having tho 
governmental power, being as In France the pos¬ 
sessor of the residuum of tne governmental power. 
The limitations upon his action by the constitution 
are found in the requirement of legislative consent 
for the validity of legislative acts affecting freedom 
of person and property and the financial affairs of 
the government. Judicial power administered by 
courts Independent of the control of the executive, 
and the necessity that each of Ills official acts must 
be countersignen by a minister who is responsible 
for It either to the legislature or to the criminal 
courts. The administrative powers are very exten 
slvo. Including that of appointment and removal,and 
a very wide power of direction, together with the 
authority to make decrees or ordinances as to all 
matters not regulated In detail by legislation. 

In the Imperial government, the Emperor oc¬ 
cupies. from the administrative point of vlow, about 
tho same position as the President of the United 
States. He has a general power of appointment 
and of administrative direction, which latter is, how¬ 
ever, exercised under the responsibility of the 
chancellor, who must countersign all acts by which 
It is exercised ; but just what tne responsibility of 
the latter officer Is seems to be undefined other than 
that he may be callod upon to defend his policy be¬ 
fore the federal council The Emperor does not 
have any ordinance power except such as is ex¬ 
pressly mentioned In tne constitution or delegated 
by the legislature, and In the exercise of it he often 
requires the consent of the federal council. He la 
entirely Irresponsible, id. ch. v. A leading German 
commentator regards the governmental form of the 
empire as a republic ; 1 Zorn, Daa Iteichsstaatsrecht , 
1G2. 

In the United States, the federal execu¬ 
tive power is vested in the president. In 
all tne states the chief executive is the 
governor. With respect to the power of 
the latter the differences in the state con¬ 
stitutions make it necessary, for brief state¬ 
ments of the executive officers and their 
duties, to refer to the titles under the names 
of the several states, and for more detailed 
information to the constitutions of the 
states, while comparative views of the provi¬ 
sions on particular points may be found in 
Stimson, Am. Stat. Law, Many features 
are common to most of the states and, mak¬ 
ing due allowance for differences of detail, 
the character of the officer is substantially 
the same. In general, it may be noted that 
he is commander of the state militia, subject 
to the paramount federal constitutional 
control when it is in the actual service of 
tho United States: he has in most cases a 
pardoning power (except in somo states for 
treason), as to which, however, there is a 
growing tendency to limit it by requiring 
the recommendation of n. board of pardons, 
either such iu name or effect, usually com¬ 
posed of several executive officers, virtute 
officii; he has usually a veto power which 
compels the reconsideration of legislation 
by a two-thirds vote in most cases, but in 
some, three-fifths, and in ethers a mere 
majority; in most of the states Jie has 
power to summon the legislature in extra 
session, and to adjourn its sessions when 
the two houses disagree os to the time. As 
a rule, the governor’s power of appointment 
is confined to minor state officials, and he 
has no power of removal except for cause 
and after a hearing. He is usually charged 
with the duty of sending messages to the 
legislature containing his views and recom¬ 
mendations upon publio questions. The 
constitutional powers vested in the gov¬ 
ernor alone are addressed to and regulated 
by his own uncontrolled discretion ; for ex¬ 
ample, where an officer assuming to act as 
governor, in his absence, had issued a proc-; 
lamation convening the legislature in ex¬ 
traordinary session, tho governor, having 
returned previous to the time named for 
the meeting, and issued a second proclama¬ 
tion, revoking the first, it was held that, 
the power of convening the legislature 
being discretionary, the call might be re¬ 
called before the meeting took place ; 3 
Neb. 400 ; s. C. 19 Am. Rep. 684. 

Under the United States constitution the 

g overnor of a state may call upon th^ presi- 
ent, when necessary, for aid in the enforce¬ 
ment of the lawB. 


EXECUTIVE POWER 


His limited power of removal makes his 
power of direction and administration very 
slight. He is in effect a political rather 
than an administrative officer, his powers 
of the former class having increased while 
those of the latter class have been grad¬ 
ually curtailed. In this respect his relative 
position is quite the reverse of that of the 
president. For a discriminating review of 
this subject, see 1 Groodn. Comp. Adm. L. 
cli. iii. ; and see titles on the several states. 

The executive power possessed by the 
president must be considered historically 
m order to reach an adequate view, both of 
its present scope and Limitations and its 
growth since the adoption of the constitu¬ 
tion. It is to be observed primarily that 
in the United States there is the funda¬ 
mental condition that the executive power, 
whether of president or governor, is ex¬ 
pressly granted, and the residuum of sover¬ 
eignty is in the legislature, either federal 
or state as the case may be, and not, as in 
France and Germany, actually so, or, as in 
England, theoretically so. This remark is 
equally true as to its general results, not¬ 
withstanding decisions, that the express 
grant of executive power carries with it 
certain implied powers. These were still 
powers of executing the laws, and not, as in 
the countries named, of supplementing or 
adding to them. 

Though it Is often said that the framers of the 
United Btates constitution. In creating the office of 
president, had in view, as a model, the English king ; 
Pom. Const. Law $ 17ft, a more recent ana probably 
correct view is that the office was rather modelled 
upon the colonial governor ; 1 Ooodnow, Comp. Adm. 
L. 52, and 1 Bryce, Am. Com. 86. An examination 
of the powers of the executive in each of the three 
colonies of New York, Massachusetts, and Virginia 
leads Professor Ooodnow to the conclusion that the 
American constitutional executive power was that 
which has been called tbe political or governmental 
power, and which had usually been exercised by the 
colonial governor, to which was added the carrying 
on of foreign relations, which, In the colonial period, 
were under the control of the mother country, and 
afterwards of the continental congress. The fact 
that tbe constitution. In vesting In the president the 
executive power, used the term as one whose mean¬ 
ing would be readily understood, undoubtedly leads 
to the conclusion that the general powers so charac¬ 
terized were such as people of the Btatee were ac¬ 
customed to have exercised by tbe governors, first 
of the colonies and then of the states. But see Ste¬ 
vens, Sources Const. IT. 8. ch. vt 

The specific powers conferred by the con¬ 
stitution in addition to the general provision 
vesting the executive power in him, axe that 
he shall be commander-in-chief of the army 
and navy and the militia of the states when 
in service ; that he may require the opinions 
of the officers of the executive departments; 
grant reprieves and pardons, except in cases 
of impeachment; make treaties with the 
advice and consent of the senate, two-thirds 
thereof concurring, and, the senate consent¬ 
ing, appoint ambassadors, judges, and other 
officers whose appointment is not otherwise 
provided for by law; give information to 
congress ; convene both houses, or either, 
and adjourn them, when they disagree 
with respect to the time of adjournment, 
to such time as he shall think proper; 
receive ambassadors and other public min¬ 
isters ; take care that the laws be faith¬ 
fully executed: and commission all officera; 
Const, art. ii. §§ 1, 2, 3. 

This grant is said to have conferred upon 
tbe president the political power of an ex¬ 
ecutive and one administrative power, viz., 
the power of appointment, beyond which 
he had no control over tbe administration ; 
1 Goodnow, Comp. Adm. L. 68; Pom. Const. 
L.J fl83 ‘ 

These original powers of the president 
have been increased by acts of congress 
conferring specific) powers upon him and by 
decisions that his power is not limited by 
the express terms of legislative acts but in¬ 
cludes certain * 4 rights, duties, and obliga¬ 
tions growing out of the constitution itself, 
pur international relations, and all tbe pro¬ 
tection implied by the nature of the gov¬ 
ernment under the constitution; " 185 U. 8* 
1, 64. Under this implied power it was 
held that the president could take measures 
to protect a United States judge or a mail- 
carrier in the discharge of nisauty without 
an act of congress authorizing him to do 
so; id. 67: or, in the same manner, to 
place guards upon the public lands to pro¬ 


tect the property of the government. As 
an illustration of the exercise of this power 
the supreme court cites the executive ac¬ 
tion which resulted in the release of Koazta 
from a foreign prison where he was confined 
in derogation of his rights as a person who 
had declared his intention to become an 
American citizen ; id. 64. He may remove 
obstructions to interstate commerce and 
the transportation of the mails; and enforce 
the full and free exercise of all national 
powers and the security of all rights under 
the constitution ; in re Debs, 158 U. 8. 668. 

Another increase of the administrative 
power of the president was due to his power 
of removal, which was not expressed in tbe 
constitution, but it was held by a majority 
vote in the first congress to be a part of the 
executive power; 1 Lloyd’s Debates 851, 
880, 450, 480-600 ; 2 id. 1-12 ; 5 Marsh. Life 
of Washington, ch, 8, 108; and this con¬ 
struction of the constitution was judicially 
approved ; Deady 204; and was undoubt¬ 
edly the recognized practice of the govern¬ 
ment until the passage of the Tenure of 
Office Acts of 1867-9 ; U. 8. Rev. Stat. §§ 
1767 to 1769 ; which were repealed in 1887. 
See 2Sto. Const. §§ 1637-43; Paper of W. 
A. Dunning on the Impeachment and Trial 
of President Johnson ; 4 Papers Am. Hist. 
Assoo. 491; 1 Kent 810; Pom. Const. L. £§ 
647-657. To the power of removal thus 
recognized has been attributed the evolu¬ 
tion of 44 the president’s power of direction 
and supervision over the entire national 
administration ” and 44 the recognition of 
the possession by the president of the ad¬ 
ministrative power ; ” 1 Goodnow, Comp. 
Adm. L. 68. Whatever theories tnay be 
formed of the conception of the office in the 
minds of the framers of the constitution, 
and however the result may have been 
brought about, It cannot be doubted that 
the executive head of the federal govern¬ 
ment is now in fact the depositary of the 
complete executive power, as it is under¬ 
stood to comprehend both political and ad¬ 
ministrative power. He is authorized to 
appoint certain officers in theexecutive de¬ 
partments, the discharge of who^e duties 
is under his direction; 1 Cm. 165; 12 Pet. 
524 ; 5 Cra. C. C. 168. This is considered 
by the writer last cited to be a great en¬ 
largement of the American conception; 
ana this view seems to be well supported 
by the considerations already suggested. 
It is true that at the time of the adoption of 
the constitution the powers conferred upon 
the president were considered by many to be 
so great as to endanger the stability of the 
Union, and it is considered by one of the 
ablest authorities on constitutional law that 
no one of the three great departments 41 has 
been more shorn of its just powers, orcrip- 

S led in the exercise of them, than the presi- 
ency ; ” Miller, Const. U. S. 20,95. But the 
context shows that this has reference sole¬ 
ly to the encroachments on the appointing 
power by the extra-legal participation or 
members of oongress therein—an evil much 
mitigated by the extension of the civil ser¬ 
vice system to the greater number of offices 
which were formerly not subject to its oper¬ 
ation. 

The administrative power of the presi¬ 
dent includes not only the control of the 
personnel of the public service but also the 
vast number of powers brought into action 
in the course of the administration of the 
government growing out of powers vested 
m the president by his duty under the 
constitution to see that the laws are faith¬ 
fully executed. These duties, aside from 
this specific enumeration in the constitu¬ 
tion as already stated, are those imposed 
upon the president by act of congress, and 
may be either of a special or general char¬ 
acter, as the promulgation of regulations for 
the control of particular branches of the 
public service, such as consular regulations 
and the civil service rules ; but in most cases 
such executive regulations proceed from 
the heads of departments ana not from the 

E resident directly, although they are in 
iw presumed to proceed from him; 18 
Peters 498, 518; 16 uL 291; 20 Wall. 92,109 ; 
99 U. 8.10,19; 101 id. 755. Executive acts, 
m to the manner of doing which there is 


no provision of law, may be done through 
the head of tho proper department whose 
acts are the acts of the president in con¬ 
templation of law ; 137 U. 8. 202,217. The 
president may act in special cases by direc¬ 
tions to his subordinate officers, either di¬ 
rectly or through the head of a department, 
or by his decision on appeal from either of 
them, though, as a rule, he is not consid¬ 
ered to be authorized to entertain such ap¬ 
peals except as to the jurisdiction of the 
officer appealed from ; 15 Op. Atty. Gen. 
04, 100, reviewing opinions on thisquestion. 
In other cases the appeal does not go be¬ 
yond the head of tlig department; 4 id. 510 ; 
9 id. 402 ; 10 id. 526, 

Congress may impose on any executive 
officer any duty which is not repugnant to 
any right which is secured ana protected 
by tho constitution ; 1 Cra. 137 ; 12 Pet. 624. 
With respect to certain executive functions 
which spring from the legislation of con¬ 
gress, after the occasion is created by the 
passage of a law, the authority of tho legisla¬ 
ture is ended, and the uncontrolled discre¬ 
tion of the executive attaches and is exer¬ 
cised independently of the other depart¬ 
ments of the government. In the exercise 
of such powers the discretion of the eub- 
ordinate officer, within his sphere, is the 
discretion of the president. Of this charac¬ 
ter are the control of the military resources 
of the government; the pardoning power 
and the power of appointment, all of wliich 
are dormant until legislation has been en¬ 
acted for creating on army and navy, or 
defining crimes and punishments ana the 
creation of offices. As to another class of ex¬ 
ecutive powers which depend entirely upon 
the legislation of congress both for their ex¬ 
istence and their scope, the president mere¬ 
ly executes the law. Within this class nec¬ 
essarily fall the greater number of execu¬ 
tive functions,and they differ from the other 
classes in that, with respect to them, the 
president may be deprived of all discretion. 

The executive powers which are derived 
directly from the constitution would still 
remain if all the legislative acts of congress 
were repealed. As to these the president is 
clothed with unrestrained discretion,and his 
nets in pursuance of them are purely politi¬ 
cal. He cannot be controlled nor can his 
powers be enlarged or diminished by legis¬ 
lation, though through the medium of 
proper laws he may be aided in the perform¬ 
ance of the duties thus imposed upon him. 
For example, an attempt to limit the par¬ 
doning power or control its effect has been 
held unconstitutional, where the supreme 
court having declared that the power of the 
president dispensed with the necessity of 
proof of loyalty in cases authorizing claims 
for the value of property seized as captured 
or abandoned during the war ; congress sub¬ 
sequently enacted that such proof should be 
required irrespective of any executive par¬ 
don or amnesty. This the court held Uncon¬ 
stitutional, saying :—“ Now it is clear that 
the legislature cannot change the effect of 
such a pardon any more than the executive 
can change a law. Yet this is attempted 
by tne provision under consideration. The 
court is required to receive special pardons 
as evidence of guilt and to treat them as 
null and void. It is required to disregard 
pardons granted by proclamation on condi¬ 
tion, though the condition has been fulfilled, 
and to deny them their legal effect. This 
certainly impairs the executive authority 
and directs the court to be instrumental to 
that end.” 13 Wall. 128, 148. But when a 
claim was made against the government 
for payment for supplies furnished before 
the war, it was liela that the prohibitory 
legislation of congress prevented a recovery, 
because the disability of the claimant to re¬ 
ceive a debt from the United States did not 
arise as a consequence of any offence but 
out of a state of war, and ended with the 
close of the war, and not by reason of the 
pardon, which operated only to relieve him 
from punishment for his acts and gave him 
no new rights ; 118 U. 3. 62. 

As to his express powers the president is 
equally independent of the courts and can 
be held for maladministration of them only 
by impeachment; 1 Cra. 160 ; 19 Pet. 094; 
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5 Ora, C. C. 163 ; Hempot. 306. 

The (vmmanil of the army and navy is 
essentially an executive power; 2 Sto. Const. 

§ 1401 ; 3 Kent 38® ; though it did not pass 
without criticism : 3 Elliot, Deb. 365 ; 8 id. 
103,108; the power to call out the militia is 
discretionary and his judgment of the ne- 
ceewity is final; 1 3 W host. 39 ; and he may 
delegate the command of it; Rawle, Const. 
193 ; 3 Sto. Const., 5th ed. § 1492, n. 2. See 
5 Mass 543. 

The power to require opinions from the 
heads of departments has been termed a 
mere redundancy ; .Federalist, No. 74; but 
it is said to be not without its use and fre¬ 
quently acted upoh ; 3 Sto. Const § J1493 ; 
especially in two notable instances, by Presi¬ 
dent Washington, 1798, relative to the condi¬ 
tion of affairs between France and Great 
Britain, and bv President Grant in 1873 in 
reference to the subject of expatriation; 
Miller, Const U. S. 185. 

The pardoning power of the president ex¬ 
tends to any case in which it might have 
been exercised under the English law ; 7 
Pet 150; 18 How. 307 ; and includes the 
werto grant a conditional pardon ; id.; 4 
all. 383 ; to relieve against forfeiture of 
property under a confiscation act; 6 Wall. 
<06 ; or release from fines, penalties, and 
forfeiture which accrue from the offence; 
91 U. S. 474 ; or contempt of court; 24 La. 
Ann. 119 ; S. c. 13 Am. Rep. 115 ; it includes 
amnesty ; 13 Wall. 128; and a general 
amnesty proclamation includes domiciled 
aliens ; 16 Wall. 14, 148. The power of the 
president to issue a proclamation of general 
amnesty has been much drawn into question, 
and it was denied in a report of the Judiciary 
Committee of the Senate made Feb. 17,1869, 
that he could do it without the authority or 
assent of congress. It was the subject of 
legislation, an express power being granted 
to the president by 6ec. 13 of the act of June 
17,1862, which was repealed by act of Jan. 19, 
1867. It was, however, generally consid¬ 
ered that the subject was within the power 
of the executive, and it was exercised by 
Presidents Washington, Adams, Madison, 
Lincoln, and Johnson, and independently of 
congressional action. See an extended dis¬ 
cussion of the subject in 8 Am. Law Reg. 
N. S. 513, 577. The president may act on par¬ 
dons immediately, or first refer them to the 
executive departments ; 14 Op. Att. Gen. 20. 

The power to make treaties “embraces 
all sorts of treaties, for peace or war; for 
commerce or territory ; for alliances or suc¬ 
cors ; for indemnity for injuries or payment 
of debt; for the recognition and enforce¬ 
ment of principles of public law ; and for 
any other purposes which the policy or in¬ 
terests of independent sovereigns may dic¬ 
tate in their intercourse with each other.” 
2 Sto. Const, sec. 1508. This power is ple¬ 
nary ; 14 Pet. 540 ; 93 U. S. 188; it includes 
removing the disabilities of aliens to inherit; 
5 Cal. 381 ; or enabling them to purchase 
and hold lands in the United States; 2 
Wheat. 259. 

An important .question has frequently 
arisen as to the effect of this power where 
legislation was required to give effect to a 
treaty. “ In regard to this, any serious diffi¬ 
culty lias been averted by the wisdom and 
forbearance of the house of representa¬ 
tives ; ” Miller, Const. U. S. 168. Seeaisotd. 
181, and authorities cited ; Pom. Const. L. 
§§ 670-681 ; 1 Kent 286; Treaties. 

The power of appointment includes nomi¬ 
nation and appointment, and the power to 
commission is distinct, but when the com¬ 
mission is signed and sealed, the legal right 
of the officer is vested and delivery of the 
commission is not essential; 1 Cra. 137 ; 10 
How. 74. The nomination is a recommen¬ 
dation in writing ; 1 Cra. 137 ; 7 Op. Att. 
Gen. 18C ; and the senate can only affirm or 
reject; 3 Op. Att. Gen. 188; congress can¬ 
not by law designate the person to fill an 
office; 13 How. 40. The president cannot 
make a temporary appointment in a recess, 
if the senate was in session when or since 
the vacancy occurred; 10 Am. L. Heir 
780. b 

Whether a newly created office, not before 
filled, is a vacancy, within the constitutional 
jtower of the president to make temporary 


appointments. Is a question upon which 
courts and attorneTB-general have differed. 
The most reasonable conclusion and that 
best supported by authority seems to be 
that it is not; Cooley, Const. Law’ 104, n. 
5; Ordronaux, Const. Leg. 107; audit is 
said that if the senate is In session when 
offioes a i created by law and no appoint¬ 
ment is mpde, no vacancy exists in Buch 
sense that the president can appoint during 
the recess; id. ; 2 Sto. Const. § 1559 ; 7 Am. 
L. Reg. N. B. 786 ; 8 Fed. Rep. 112. 

Strictly speaking, an appointment to 
office is an executive act; 3 J. J. Marsh. 
404; 2 Goodn. Comp. Adm. L. 22 ; but in 
many cases it has been held that it may be 
exercised by the legislative power, and this 
in the absenoe of negative constitutional 
limitation is held valid ; id.; Cooley, Const. 
Lim. 115, n.; 15 Md. 876; 18 Mich. 481; 24 
id. 44 ; 6 W. Va_ 562; contra , 118 Ind. 449; 
id. 426 ; 7 Ohio St 546; 20 id. 102. 

See, generally, as to the president’s power 
of appointment and removal, 2 Sto. Const. 

1545-1558; Rawle, Const. 100 ; Sergeant, 
Const, cb. 29; Miller, Const. U. S. 100; 
Pom. Const. L. g§ 642-651. 

Among the executive powers of first im¬ 
portance vested in the president is the man¬ 
agement of foreign affairs, including the 
treaty power, to be exercised with the con¬ 
sent of the senate. and the power to appoint 
and receive foreign ministers, both of which 
are expressed in the constitution. 

A question recently muoh discussed, is 
whether the recognition of a foreign revolu¬ 
tionary government is a matter entrusted, 
under the constitution, to the discretion of 
the president acting alone, or whether it is 
vested in congress, or requires the joint 
action of both of the political departments 
of the government. It has been contended 
on the one hand that this power 

" rest* exclusively with the executive,” ami that, 
“ a resolution on the subject by the senate or by tbo 
house, by both bodies or by one, whether concur- 
rent or Joint, is inoperative ns legislation, and is irn- 

f ortant only as advice of great weight voluntarily 
endered to the executive regarding the manner In 
which he shall exercise his constitutional func¬ 
tions.” 

Such is the view said to have been ex¬ 
pressed by Secretary Olney in a public 
statement, which, although not an official 
document, was generally accepted as a fit 
expression of the opinion of those who take 
the extreme view of the prerogative of the 
executive on this subject. The occasion of 
this utterance was a unanimous report of 
the Committee on Foreign Affairs of the 
Senate, recommending the passage of a 
joint resolution, “That the independence 
of the Republic of Cuba be, and the 6amc 
is, hereby acknowledged by the United 
States of America.” 

Tne opposite opinion is based upon the 
idea that, because the constitution vests in 
congress the power to declare war (which 
is liable to be a consequence of the recogni¬ 
tion of a new government) not only is 
the action of that body necessary, but it is 
the proper department of the government 
to act in such case. At least it is contend¬ 
ed that congress has the power to act even 
if its power is not exclusive. 

The argument in favor of the absolute 
and exclusive control of the subject by con¬ 
gress is substantially this :—The recogni¬ 
tion of the independence of a people is from 
its very nature the creation of obligations 
arising from international law, and there¬ 
fore must belong to the law-making power ; 
it is also a supreme act of sovereignty apd 
must be done by that department of the 
government in which the national sove¬ 
reignty resides. Under the constitution, 
congress is invested with almost all the 
prerogatives of sovereignty, the only one 
granted to the president being the pardon¬ 
ing power, and even that is denied in cases 
of impeachment. The power in question is 
not directly gran ted to the president; there¬ 
fore, is not one of his functions unless 
necessary to tne full and proper exercise 
of some power directly granted to him or 
inherent in the office. His general inherent 
function is to execute the laws, to which 
this power of recognition has no relation, 
unless it bo exercised in pursuance of law. 


The only «zprand power from which it if 
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Is that of receiving ambassadors and min¬ 
isters, and that. It is urged, is simply a 
ceremonial duty. Imposed upon him ss the 
medium through which the government 
communicates with foreign governments. 
As the power of receiving ambassadors and 
ministers can be exercised pursuant to the 
direction of congress in douotful cases, the 
power to determine the existence or inde¬ 
pendence of a nation is not n e c essa rily in¬ 
volved in the constitutional grant of power 
to receive ambassadors, etc. If this power 
is vested in the executive, it is unlimited 
and involves the authority, so far as this 
government is concerned, to alter the map 
of the world, ohange the relation of this 
government to other governments, and in¬ 
volve the country in war. That such un¬ 
controlled executive power over foreign 
relations was intended, cannot be reconciled 
with the fact that the president cannot de¬ 
clare war, or make a treaty, or appoint an 
ambassador or consul without the consent 
of the senate. 

The argument from this point of view is 
very forcibly stated in a speeech by Senator 
Bacon, Jan. 18, 1897, in the United States 
senate, made expressly to take issue with the 
position taken by Secretary Olney, supra. 

A third view is that, under the constitu¬ 
tion and according to precedent, 

“ the recognition of the independence of a new for¬ 
eign power lean act of the executiveipresldent alone, 
or president and senate), and not or the legislative 
branch of the government, although the executive 
branch may properly flret consult the legislative. 
While the legislative branch of the government 
cunnot directly exercise the power of recognizing a 
foreign government, because that is a power exec¬ 
utive or judicial in nature (and one which the 
Judiciary, oy refusing Independently to examine the 
auestion, cast entirely upon the executive), never¬ 
theless, If a recognition of such independence is 
liable to become a cams belli with some other 
foreign power. It is most advisable as well as proper 
for tne executive first to consult the legislative 
branch as to its wishes and postpone its own action 
If not assured of legislative approval." 

The basis of the argument in favor of 
legislative participation in such action is 
mainly the power to declare war and, as 
particularly urged by Mr. Clay, the power 
to regulate commerce. The argument in 
favor of exclusive executive power is found 
in the general control of foreign relations, 
as to which the only expressed powers are 
to “make treaties” and to “ receive am¬ 
bassadors and other ministers.” The argu¬ 
ment of greater force in favor of executive 
control is. however, not that the power in 
question is included in the specific powers 
named but that it is a part of the general 
grant of executive power: that all duties 
in connection with foreign relations, not 
otherwise specified, are placed upon the 
executive, and that the two powers enum¬ 
erated are merely illustrative and not ex¬ 
clusive. This third view is thus stated in 
a memorandum submitted to the United 
States senate by Senator Hale in connec¬ 
tion with resolutions pending for the rec¬ 
ognition of Cuba, and printed as Ex. Doc. 
No. 50, 2d Seas. 54th Cong. 

" It is Id tbs light of this conception of the exec¬ 
utive character of foreign negotiations and acts 
concerning foreign relations that our constitution 
gave the president power to send and receive 
ministers and agents to or from any country he 
sees fit, and when he sees fit, and not to send or re¬ 
ceive any, as he may think best. Also, the power to 
make treaties ; that is, to negotiate with or without 
agents, as he may prefer, when he may prefer, or 
not atali, if he prefer ; to draw up such articles os 
may suit him ; and to ratify the acts of his plenipo¬ 
tentiaries. Instructed by him. the only qualification 
of his power being the advice and consent of the 
states in the senate to the treaty he makes. These 
grants confirm the executive character of the pro¬ 
ceedings, and indicate an intent to give all the 
power to the president, which the federal govern¬ 
ment Itself was to possess—the general control of 
foreign relations.” 

The extent of executive control of foreign 
relations was the subject of an extended 
debate in congress in 179G, upon a resolu¬ 
tion calling upon the president for details 
of the negotiations leading up to the Jay 
treaty with England, the exact question, 
however, being the effect of a treaty when 
negotiated. See Treaty. 

With respect to the express power of 
the executive to make treaties, that is 
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shared with the senate and there is no prec¬ 
edent for the primary act of recognition of 
a new foreign state, by the joint action of 
president and senate under the treaty-mak¬ 
ing power. As to the power to * 4 receive 
ambassadors and other ministers,” though 
it was much debated as giving the president 
too much power, the only comments on it 
in the Federalist are the following: 

" This, though It has been a rich theme of declama¬ 
tion,’ is more a matter of dignity than of authority. 
It la a circumstance which will be without conse¬ 
quence In the administration of the Government; 
and it was far more convenient that it should be ar¬ 
ranged in this manner, than that there should be 
necessity for convening the legislature, or one of its 
branches, upon every arrival of a foreign minister ; 
though It were merely to take the place of a de¬ 
parted predecessor.” Federalist, No. 60 , p. 826 . 

” Except bo me cavils about the power of . . . re¬ 
ceiving ambassadors, no objection nas been made to 
this class of authorities ; nor could they possibly ad¬ 
mit of any. . . . As to the reception of ambassadors, 
what 1 have said in a former paper will furnish a 
sufficient answer.” id. No. 77, p. 802. 

The executive can alone appoint a diplo 
matic representative to a new government, 
but to do this there is required congres¬ 
sional action to provide for the payment of 
his salary, and it might be an inference 
from the practice of the government that 
the creation of an office, either directly or 
by provision for compensation to its in- 
cumoent, is a prerequisite to the appoint¬ 
ment of a person to exercise any public 
functions. It has been argued, on the other 
hand, that such an officer, appointed by the 
president and senate, and his position as an 
officer having been establishea,might serve 
gratuitously or be paid out of the con¬ 
tingent fund. It would seem, however, 
that it might be urged with more force 
that merely from an appointment author¬ 
ized by the constitution, there would arise 
an obligation to provide compensation, of 
the same character as those created in many 
cases without the direct action of congress, 
notably under the power to make a treaty 
(g. v.). 

In 1788 a discussion arose as to this power, in which 
was considered the possible clashing between the 
appointing power of the president and the ap¬ 
propriating financial power of congress. In the 
course of debate Ur. Otis concluded his remarks with 
some observations not less pertinent to the present 
question than to that to which they were addressed : 
" It was owing to the apparent contradictions aris¬ 
ing from a theoretical view of constitutions like 
ours that they were pronounced to be impracti¬ 
cable hy some of the best writers of antiquity. And 
these abstract questions and extreme cases were 
not calculated to reconcile the minds of our citizens 
to our excellent form of government. It is a plain 
and conclusive reply, by which all such objections 
are obviated, that the constitution is not predicated 
upon a presumed abuse of power by any depart¬ 
ment, but on the more reasonable confidence that 
each will perform its duty within its own sphere 
with sincerity, that division of sentiment will yield 
to reason and explanation, and that extreme cases 
are not likely to happen.” 

And Attorney-General Cushing objected to an act 
in which it was provided that the president ” shall” 
appoint a consul at Fort au PriDce, that It Involved 
the diplomatic recognition of the Haytien empire, 
which rested entirely within the discretion of the 
president. 70p. Attys. Gen. 242. 

Turning to the precedents , the right to recognize 
i foreign power was first discussed In 1810 with 
reference to the South American republics. The 
matter first came up on an appropriation to pay a 
minister, which was defeated, after a debate, in 
which Mr. Clay maintained that recognition might 
be either by the president In receiving or sending 
a minister, or by congress under the commerce 
clause ; and the relation of the two powers of gov¬ 
ernment to the subject was much considered ; Ann. 
of Cong. (1818), pp. 1468-1608-1665. The subject was 
at this time much discussed both in congress and 
between the president and individual members, so 
much bo that air. Adams, the secretary of Btate, in 
his memoirs, mentions jocular remarks made In the 
cabinet In that connection about the power of im¬ 
peachment ; 4 Memoirs, J. Q. Adams 204-206. Sub¬ 
sequently the subject was revived in the house and 
various resolutions were considered, with the result 
of a request for information from the president, 
which was responded to by the message or March 8, 
1822, in which he said it was his duty to Invite the 
attention of congress to a very Important subject, 
and to communicate the sentiments of the executive 
on It; that, should congress entertain other senti¬ 
ments, then there might be such co-operation be¬ 
tween the two departments of the government aa 
their respective rights and duties might require. 
And after stating that in his Judgment the time had 
come to recognize the republics, he said: ” Should 
congress concur in the view herein presented, they 
will doubtless see the propriety of making the nec- 
essary Appropriations for carrying it into effect.” 
The house then resolved that it concur In the 
opinion expressed by the president In bis message 
of the 8th of March, 1822, that the late American 
provinces of Spain which have declared their Inde¬ 
pendence and are In the enjoyment of It, ought to be 
recognized by the United States as independent 


nations,” and directed an appropriation “ to enable 
the President of the United States to give due effect 
to such recognition.” The Hale memorandum con¬ 
cludes a review of this matter with a protest against 
the conclusion which has been drawn that President 
Monroe, after all the discussion, had admitted the 
power of recognition In congress, but concedes that 
he did acknowledge ” the importance of consulting 
the legislative branch when a step was about to be 
taken whose expediency might be doubted, and 
which would necessarily result in a request for ap¬ 
propriations.” r 

In June, 1886 , In reporting a resolution declaring 
that the Independence of Texas ought to be recog¬ 
nized, the committee on foreign affairs of the senate 
made a report in which It was said The recognition 
of Texas as an independent power may be made by 
the United States in various ways : First, by treaty ; 
second, by the passage of a law regulating com¬ 
mercial Intercourse between the two powers ; third, 
by sending a diplomatic agent to Texas with the 
usual credentials; or, lastly, by the executive 
receiving and accrediting a diplomatic represent¬ 
ative from Texas, which would be a recognition as 
far as the executive only is competent to make it. 
. . . The President of the Unit eel States, by the con¬ 
stitution, has the charge of their foreign intercourse. 
Regularly ho ought to take the initiative in the 
acknowledgment of the independence of any new 
power, but In this case he has not yet done ft, for 
reasons which he, without doubt, deem 9 sufficient. 
If in any instance the president should be tardy, ho 
may be qulckcnod In the exercise of his power by 
the expression of the mjlnion, or by other acts, of 
one or noth branches of congress, as was done in 
relation to tho republics formed out of Spanish 
America.” Quoted in Senate Report, No. 11G0, 54th 
Cong. 2J Sees. 

President Jackson, In his message of Dec. 21, 1836 
if tor referring to the resolution, said that there hat 
never been any deliberate Inquiry as to where be- 
longed the power of recognizing a new state ,—e 
power in some Instances equivalent to a declaration 
of war, and nowhere expressly given, but only as 
it Is implied from some or the great powers given to 
congress or in that given to the president to make 
treaties and receive and appoint ministers. Then 
he continues: "In the preamble to the resolution 
of tho house of representatives It is distinctly In¬ 
timated that the expediency of recognizing the in¬ 
dependence of Texas should bo left to the decision 
of congress. In this view, on the ground of expe¬ 
diency, I am disposed to concur, and do not, there- 
fore,consi ler it necessary to express any opinion os 
to the strict constitutional right of the executive, 
either apart from or in conjunction with tho senate, 
over the subject. It is to be presumed that on no 
future occasion will a dispute arise, os none has 
heretofore occurred, between the executive and the 
legislature in the exercise of the power of recogni¬ 
tion. It will always be considered consistent with 
the spirit of the constitution and most safe that it 
should be exercised, when probably leading to war, 
with a previous understanding with that body by 
whom war can alone be declared, and by whom all 
the provisions for sustaining Its perils must be 
furnished. Its submission to congress, which rep¬ 
resents in one of its branches the states of this 
Union, and in tho other the people of the United 
States, where there may be reasonable ground to 
apprehend so grave a consequence, would certainly 
afford the fullest satisfaction to our own country 
and a perfect guaranty to all other nations of the 
instice and prudence of the measures which might 
be adopted.” 

As to this message the Hale memorandum, which, 
it is to be remembered, is an argument for the 
absolute and unqualified power of tho executive 
(but modified only by what might bo termed a moral 
duty to consult congress In extreme cases) remarks : 

'' President Jackson plainly was of the opinion 
that, in a doubtful caso, when International com¬ 
plications might be Involved, the president should 
not recognize a revolutionary government without 
the os3ent of congress. His language Is so care¬ 
fully guarded that no inference can be mado with 
entire confidence as to tho proper course if tho ex¬ 
ecutive were strongly of tho opinion that facts 
justifying the recognition of independence did not 
exist/’ 

with respect to other expressions on this sub¬ 
ject from tin executive department of tho govern¬ 
ment, Sesrotary SewarJ wrote to Minister Dayton, 
April 7,13.14 : “The question of recognition of foreign 
revolutionary or reactionary governments Is ono 
exclusively for the executive, and cannot bo de¬ 
termined internationally by congressional action.” 
This had reference to the action of the house of rep¬ 
resentatives, which had unanimously adopted a res¬ 
olution protesting againot the establishment of an 
emplrein Mexico under Maximilian. Thesonatedid 
not act on It. The French government asked an ex¬ 
planation. and the secretary of state, using the ex¬ 
pression quoted, said that a vote of tbe house or the 
senate could neither coerce the executive to modify 
its policy nor deprive (t of its freedom of action. In 
Doc., 1864, the house by a large majority affirmed 
their right to advise on questions of foreign policy : 
but,as was remarked by an Intelligent foreign writer, 
this declaration does not appear to have had any In¬ 
fluence on the course of the administration. Cham- 
bnm. Exec. Pow. In the U. R- 101 


this subject as follows: “As to this it is to be 
remarked that while Mr. Webster, who shortly 
afterwards, on the death of President Taylor be- 
oame secretary of state, sustained the sending of 
Mr. Mann as an agent of Inquiry, he was silent as to 
this paragraph, and suggests, st the utmost, only 
a probable congressional recognition in case tbe 
new government should prove to be firm and stable 
In making congress the arbiter President Tayloi 
followed the precedent of President Jackson, who, 
on March 8,1837, signed a resolution of congress for 
the recognition of the independence of Texas. The 
recognition, however, by the United States of tbe 
independence of Belgium, of the powers who threw 
off Napoleon’s yoke, and of the South American 
states who have from time to time declared them¬ 
selves Independent of prior governments, has been 
primarily by the executive, and such also has been 
the case in respect to tho recognition of the suc¬ 
cessive revolutionary governments of France 


The courts have frequently had occasion 
to determine whether the independence of 
a foreign country should be recognized as 
existing for the purpose of the pending 
case, but not to pass upon the question of 
power as between the executive and legisla¬ 
tive departments. In an early case Mar¬ 
shall, C. J M said that before a nation 


could oe considered independent by the judiciary 
of foreign nations,it was necessary that its Indepen¬ 
dence should bo recognized by the executive author- 
Hy of those nations. That as our executive had 
never recognized the independence of Buenos Ayres, 
it was not competent to tno court to pronounce its 
Independence.2 Wh. Cr. Cas. 543. 


A little later, on certificate of division, the 
supreme court had before it the direct 
question of the rights of a revolting colony, 
or portion of a nation which has declared 
its independence. The case was the trial f or 
piracy of one of the revolutionary subjects. 

Marshall, C. J., speaking for tho court, 
said : 

” Those questions which respect the rights of a 
part of a foreign empire, which asserts and is con¬ 
tending for itsTndependencc, and the conduct which 
must oc observed by tho courts of the UhIod 
towards the subjects of such section of au empire 
who may be brought before the tribunals of thli 
country, are equally dehcate and difficult. . . . 
Such questions are generally rather polit i. at (list 
legal iu their character. They belong more properly 
to those who can declare what the law shall tr 
who can place the nation in such a position with 
respect to foreign powers as to their own judgment 
shall appear wise; to whom are entrusted all it* 
foreign relations, than to that tribunal whose 
power as well os duty Is confined to the application 
of the rule which the legislature may prescribe for 
it.” Tho certificate of opinion was ”... The 
court Is further of opinion that when a civil war 
rages in a foreign nation, a part of which sep¬ 
aratee itself from the old established government, 
And erects itself into a distinct government, the 
courts of the Union must view such newly con¬ 
stituted government as It Is viewed by the legis¬ 
lative And executive department* of the govern¬ 
ment of the United States.” 8 Wheat. 010. 

In a case involving the question of the 
right of citizens of the United States to 
the use of the seal fisheries at the Falkland 
Islands belonging to Buenos Ayres, 3 Sumn. 
270, 273, Mr. Justice Story said. 

'■ It is very clear that it belongs exclusively to the 
executive department of our government to rec- 
•ognlze from time to time any new governments 
which may arise in the political revolutions of the 
world ; and until such new governments are bo rec¬ 
ognized they cannot be admitted by our courts of 
justice to have or to exercise the common rights 
and prerogatives of sovereignty.” 

He adds that ** this doctrine was fully rec¬ 
ognized by the supreme court” in Gelston 
v. Hoyt; which was one of those cases cited 
infra in which the court had referred to 
the recognition of independence, by the 
“ government.” On appeal from Judge 
Story’s decision the supreme court held that 
the action, of the executive department oi 
the government, on the question to whom 
the sovereignty of the islands belonged 
was binding and conclusive on the courts, 
and it was enough that in the exercise of 
his constitutional functions the president 
had decided tliat question ; 13 Pet. 417, 420. 
In several cases the court has said that the 


On the other hand, Secretary Clayton, writing to 
Mr. Mann, a .special agent to Investigate the Hun¬ 
garian Insurrection, says: “Should the new gov¬ 
ernment prove to be, in your opinion, firm and 
stable, the president wlU cheerfully recommend to 
congress, ax their next session, the recognition of 
Hungary ; and you might intimate. If you should 
see fit, that the president would In that event bf 
gratified to receive a diplomatic agent from Hun¬ 
gary in the United States by or before the next 
meeting of congress, and that he entertains no 
-doubt whatever that In caso her new government 
should prove to be firm and stable, her independ¬ 
ence would be speedily recognized by that en¬ 
lightened body." In his Digest of International 
Law, from which the foregoing is quoted. Dr. 
Wharton concludes his statement of precedents on 


question of the recognition of belligerency 
or independence is one for the government 
of the United States; 4 Wheat. 52; 5 id. 
338 ; 6 id. 193 ; 3 id. 824 ; 4 Cra. 241, 272 ; 
and again congress and the president are 
referred to as “ those departments ’’having 
the control of such matters; 11 Wall. 632, 
638. On a bill to enforce an agreement the 
validity of which turned on the question 
whether at its date Texas was, or was 
not, independent, Taney, C. J., said that 
“ was a question for that part of our govern¬ 
ment which is charged with our foreign 
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relations," and it was held that the court 
could not inquire whether it had not in 
fact become an independent sovereign 
state before its recognition as such by the 
treaty-making power ; 14 How. 38, 51. 

In the Prise Cases, much later than any 
of those above cited (relat ing not to foreign 
but to domestic relat-ions, and therefore not 
strictly applicable), this language is used: 

** As 1 b the case of an Insurrection, the President 
must, in the absence of congressional action, deter¬ 
mine what degree of force the crisis demands, and 
as in political matters the courts must be governed 
by the decisions and acts of the political depart¬ 
ment to which this power Is entrusted, the proc¬ 
lamation of blockade by the president Is of Itself 
conclusive evidence that a state of war existed 
which demanded and authorised recourse to euch a 
measure.” * Black 536 

In this case, the court terms the executive 
the political department of the government, 
and in a later case it so designates congress; 
1 Wall. 412. More recently in a case in 
which the president was authorized, by act 
of congress, to declare that a guano island 
belonged to the United States, tlxe court 
said: 


” Who is the sovereign, de jure or de facto , of a 
territory is not a judicial, but a political, question, 
the determination of which by the legislative and 
executive departments of any government con¬ 
clusively binds the judges as well as all other 
officers, citizens, and subjects of that government:" 

137 u. a aoa 

With reference to the status of the rev¬ 
olutionary party of Chile, fbe circuit 
court of appeals’said that it was to be re¬ 
garded by the courts as determined by the 
executive department of the United States ; 
56 Fed. Rep. 505: aff’g 48 id. 99. 

The earliest reference to this subject by 
a text-writer is by Rawle, who says: 

” The power of receiving foreign ambassadors car¬ 
ries with it. among other things, the right of judg¬ 
ing in the case of a revolution iD a foreign country, 
whether the new ruler ought to be recognized. Tile 
legislature, indeed, possesses a superior power, and 
may declare its dissent from the executive recogni¬ 
tion or refusal, hut until their sense is declared, the 
act of the executive is binding. The judicial power 
can take no noUce of a new government, until one oi 
the other of those two departments has acted on it. 
Circumstances may render the decision of great im¬ 
portance to the interests and peace of the country. 
A precipitate acknowledgment of the independence 
of part of a foreign nation, separating itself from its 
former head, may provoke the resentment of the lat¬ 
ter : a refusal to do so may disgust the former, and 
prevent the attainment of amity and commerce with 
them if they succeed. The principle on which the sep¬ 
aration takes place must also be taken into consid¬ 
eration, and lr they are conformable to those which 
led to our own independence, and appear likely to 
be preserved, a strong Impulse will arise in favor 
of recognition. . . . The power of congress on this 
subject cannot be controlled; they may, if they 
think propier, acknowledge a small ana helpless 
community, though with a certainty of drawing 
war upon our country ; but greater circumspection 
is required from the president, who. Dot having the 
constitutional power to declare war, ought ever to 
abstain from a measure likely to produce it.” 
Rawle, Const. 106. 


A little later Story wrote : 

“ The exercise of this prerogative of acknowledg¬ 
ing new nations or ministers is, therefore, under 
such circumstances, an executive function of great 
delicacy, which requires the utmost caution and de¬ 
liberation. ... If such recognition is made. It 1 b 
conclusive upon the nation, unless indeed, it own he 
reversed by an act of coogi-ess repudiating it. If 
on the other hand, such recognition has been refuse*! 
by the executive, it is said thAt congress may, not¬ 
withstanding, solemnly acknowledge the sovereign¬ 
ty of the nation or party (citing Rawle). These, 
however, are propositions which have hitherto re¬ 
mained as abstract statements under the constitu¬ 
tion. and therefore can be propounded, not as abso¬ 
lutely true, but as still open to discussion If they 
should ever arise in the course of our foreign di¬ 
plomacy. The constitution has expressly Invested 
the executive with power to receive am bassa dors 
and othe r ministers- It has not expressly invested 
congress with the power either to repudiate or ac¬ 
knowledge them.” 2 Sto. Const, f lWfl. 


In connection with this treatment of the 
subject is to be considered the judicial ut¬ 
terance of Judge Story, before cited from 8 
Sumn. 270. Pomeroy is also cited in Senator 
Hale’s memorandum as an authority in favor 
of the exclusive executive control, which he 
does assert strongly with reference to for¬ 
eign relations, and the treaty-making pow¬ 
er in general, but he does not discuss the 
particular question under consideration; 
while he enforces with great earnestness 
the necessity of harmonious action of con¬ 
gress and the executive, and of their co¬ 
operation in giving due effect to the powers 
confided to each ; Pom. Const. Law § 675. 

Dr. Wharton, in liis Digest of Interna¬ 


tional Law, in discussing the subject of the 
recognition of various revolutionary gov- 
comments, entitles section vil. of ohap. iii., 
vol. 1, thus: ‘’Such recognition determin¬ 
able by executive,” thus implying the opin¬ 
ion that the right rests with the executive 
alone. The author states the proposition 
embodied in his caption more fully thus: 

" In political matters the courts follow the de¬ 
partment of the government to which those mat¬ 
ters may be committed, and will not recognize the 
existence of a new government until It nae been 
recognized by the executive.” Most of the cases, 
however, which are cited by him under Lhia caption 
are among the authorities upon the proposition 
already noted, that It Is not a matter for the judi¬ 
cial department of the government, but that the 
‘courts will not take cognizance of the existence of 
a new government until it has been recognized by 
the political department of the government, with¬ 
out discriminating between the executive and legis¬ 
lative branches of the government. 

From an examination of all the decisions 
touching this question by the judicial de¬ 
partment, no precise principle can be de¬ 
duced unless it be that the references to it 
rest upon an assumption of entire harmony 
of action between the executive and legis¬ 
lative departments. And the fact that the 
direct issue arising from the claim of ex¬ 
clusive control by one of those two deport¬ 
ments has not heretofore been made, will 
readily account for the absence of direct 
judicial authority or authoritative expres¬ 
sion of opinion by text-writers. The duties 
and powers of what the supreme court fre¬ 
quently terms the political departments 
are so closely interwoven that it is unlikely 
that such an issue will be sharply drawn. 
Every approach to it hitherto has resulted, 
after discussion, in the recognition by con¬ 
gress of the right of the executive to full 
control of foreign relations and to the in¬ 
itiative in the practical recognition of a new 
foreign power, and, on the other hand, by a 
prudent disposition on the part of the ex¬ 
ecutive not to act in a doubtful case or one 
likely to create a casus belli without ascer¬ 
taining ttie disposition of congress. This 
has been simply the application to this par¬ 
ticular subject of the principle of mutual 
recognition of the distribution of powers 
and interdependence of the executive and 
congress which, with the prudent reserve 
of the judiciary in keeping closely within 
the limits of its own sphere, has enabled 
the government to avoid the dangers of 
mere theoretical construction alluded to by 
Mr. Otis in the quotation made from his re¬ 
marks upon the subject. The undoubted 
constitutional powers of both departments 
bearing upon the question make harmony 
of action as necessary in dealing with this 
subject as with most; if not all, of the or¬ 
dinary details of the government. While 
the president may undoubtedly recognize 
a foreign government, as has frequently 
bean done, such action, if it involved war, 
would still require the action of congress to 
make it effective, and doubtless the prece¬ 
dents established by Presidents Jackson and 
Monroe, neither of whom was indifferent 
to the respect due to his office, will always 
have very great, if not controlling, weight. 
Again, the question recently raised of the 
right of congress by independent action 
and against the views of ths president, to 
recognize the independence of a new na¬ 
tion, is more likely to be met hereafter, as 
heretofore, jin the spirit of co-operation and 
full recognition of the executive control of 
foreign relations than to be asserted, to 
the extent of making a direct issue, as it 
would need to be by a majority of two- 
thirds of each house. 

Executive officers, including the presi¬ 
dent, are r^iuired to execute the laws as 
enacted by the legislature or congress, and 
can in no case nullify them by refusing to 
execute them so long as their unconstitu¬ 
tionally or invalidity lias not been judi¬ 
cially established, for, until this is done, 
the constitutionality is presumed, and in 
the judicial power alone resides the power 
to decide as to the validity of a statute; 
Pom. ConBt. L. secs. 148, 602-668 ; 2 Dali. 
864 ; 1 Wheat. 804 ; 6 id. 264 ; 21 How. 506. 

The question whether an executive officer 
has, under any circumstances, the right to 
question the constitutionality of an act of 
congress, and to make this decision the 


basis of acting upon claims to be passed 
upon by him, was the subject of considera¬ 
tion and extended discussion in the sugar 
bounty case lately pending before the comp¬ 
troller of the treasury. It was contended 
on the one hnnd that every law must be 
considered valid until declared otherwise 
by the supreme court, and that although 
the comptroller is an independent officer, 
and not a mere subordinate of the secretary 
of the treasury or the president, such an 
exercise of jurisdiction would be a danger¬ 
ous usurpation by an executive officer of 
judicial authority, which is confided by the 
constitution exclusively to the courts. On 
the other hand, it was urged that the con¬ 
stitution is the supreme law, and that an 
executive officer is responsible for a wrong¬ 
ful act under an unconstitutional statute. 
It was replied that his responsibility is 
political. The cluim was disallowed by the 
comptroller upon the ground that the .act 
was unconstitutional and the case sent to 
the court of claims under the authority of 
U. S. Rev. Stat. § 1065. The act in question 
liad been held unconstitutional, but not by 
the court of last resort; 28 Wash. Law 
Rep, 83. Subsequently the act was held to 
be constitutional by the supreme court, but 
the question of the power of the comptroller 
was not determined ; 163 U. S. 427. This 
decision of the comptroller and the ques¬ 
tions involved have been elaborately dis¬ 
cussed bv Mr. Dlack, the writer on consti¬ 
tutional law, who, after an examination of 
the authorities, reaches the conclusion that 
the power of an executive officer to judge 
of the constitutionality of a statute (in ad¬ 
vance of a determination by the courts) is 
confined, to cases in which it is necessary 
for the regulation of his own conduct, ana 
that where the rights of others are involved 
he must enforce the law ; 29 Am. L. Rev. 
801. See also 11 Op. Atty. Gen. 214 ; 114 U. 
S. 270 : 96 id. 567 ; 104 id. 728 ; 135 id. 100 ; 
120 id. 102. 

The same principle is applied in the state 
governments. In a recent cose in Louisi¬ 
ana it was held that the executive officers 
of the state government have no authority 
to decline the performance of purely min¬ 
isterial duties imposed upon them by a stat¬ 
ute, on the ground that i t is unconstitutional. 
An executive officer cannot nullify a law 
by neglecting or refusing to act under it: 
18 Sd. Rep. (La.) 746. 

Tne so-called war powers of the executive, 
so much discussed during the late war, do 
not now present a practical subject for dis¬ 
cussion, and may be passed, with this quo¬ 
tation from a judicious writer on the subject: 

” During our Civil War, many powers were claimed 
and exercised by the president under a stringency 
of circumstances for which do provision had been 
made In the constitution. Secession being the out¬ 
growth of the doctrine of states governed by com¬ 
pact and not by law, it became necessary, in the 
complication growing out of the war, whether in the 
form of military occupancy and blockade, legislative 
reconstruction, or judicial protection of persons and 
property In the speeded states, to find by impli¬ 
cation, in the executive department, certain war 
powers not hitherto contemplated and never before 
invoked. While the general results of their exercise 
doubtless contributed to the restoration of theUnlon, 
and the re-establishment of the government of the 
United States over all its territory, these powers 
were so far anomalous in their assumption os to 
afford no justifiable precedents for the government 
of the exeoutive, In the ordinary circumstances of 
our federal administration. A formal discussion of 
their scope and application has accordingly been 
omitted, because they present exceptions in tne body 
of our constitutional legislation that are never again 
likely to be repeated.” Ordronaux, Const. Leg. 109, 
Bee whiting, War Powers under the Constitution ; 
Campbell, Collection of Pamphlets on Habeas Cur- 
pus, Martial Law, etc. 

The president is not responsible to the 
courts, civil or criminal; 4 Blatchf. 451 ; 
nor are his acts reviewable by them to the 
extent of bringing them into conflict with 
him; 4 Wall. 475 ; except that they may 
declare void an order or regulation in ex¬ 
cess of his powers; 1 Gall. 137 ; 9 Am. Law 
Reg. 524; but with respect to all of his 
political functions growing out of the 
foreign relations, the control of military 
officers, and his relations with congress, it 
is settled that the courts have no control 
whatever; 5 Peters 1, 20; 7 How. 1 ; 4 
Wall. 475 ; 1 Goodn. Comp. Adm. L. 84,78 ; 
Pom. Const. L. § 838. See also 1 Ves. 467 ; 
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1 Ves: Jr. 875 ; 2 id. 56. 

All the acts of the president by which 
hia political powers are exercised are con¬ 
sidered equally political, and are only 
brought within the scope of judicial ex¬ 
amination where the act of some inferior 
ministerial officer, who is the direct instru¬ 
ment for exercising the executive function, 
is submitted to the scrutiny of the courts. 
This usually occurs where the constitu¬ 
tionality of a law is questioned by the ju¬ 
dicial examination of the act of some offi¬ 
cer who has attempted to carry the law 
into execution. In such a case there is not 
a direct judicial examination of the presi¬ 
dent's acts, or those of his subordinates, but 
merely the determination of the question 
whether there is a valid law ; id. 419; 1 
Cranch 187 ; 4 Wall. 475 ; Pom. Const. 
Law §688. 

So, as a necessary incident of the power 
to perform his executive duties, mustbe in¬ 
cluded freedom from any obstruction or 
impediments ; accordingly, the president 
cannot be liable to arrest, imprisonment, 
or detention, while he is in the discharge 
of the duties of his office; and for this 
purpose his person must be deemed, in civil 
cases at least, to possess an official inviola¬ 
bility ; 2 Sto. Const. § 1560. 

whether in any case a court may issue 
a mandamus to the governor of a state is a 
question on which the decisions are not 
pniform. In some states it is held that, 
although conceding the independence of 
the executive from the control of the judi¬ 
ciary with respect to political duties and 
powers, as to ministerial duties imposed 
upon the executive, which might have been 
committed to another officer, the writ may 
be resorted to ; 7 Jones, L. 545 ; 5 Ohio St. 
528 ; 39 Cal. 189 ; 25 Md. 173; 43 id. 572 ; 
17 Colo. 156; 86 Ala. 871 ; 31 Neb. 82 ; 2 
Mont. 242 ; 38 Kan. 641. But the weight 
of authority would seem to be in favor of 
the contrary opinion ; 32 Me. 508 ; 8 R. I. 
102 ; 19 Ill. 229 ; 100 id. 472; 120 Mo. 428 ; 
127 Ind. 588; 25 N. J. L. 331 ; 8 Ga. 360 ; 39 
Mo. 388 ; 120 id. 428 ; 1 Ark. 571 ; 29 Mich. 
320; 17 Fla. G7 ; 22 La. Ann. 1; 19 Minn. 
103; 61 Miss. 102. 

As to other executive officers, such as 
secretary of state, treasurer, auditor, and 
the like, though some conflict exists, the 
better-considered doctrine, and that sup¬ 
ported by the great weight of authority, is 
properly said to be that courts will apply 
the general principle of law and issue the 
writ in the case of purely ministerial acts ; 
High, Ext. Leg. Rem. § I24a-126, where 
the cases are collected. 

The same principle is applied to deter¬ 
mine how far the courts will interfere in 
like manner with the heads of executive 
departments, or bureaus thereof, of the 
federal government. If the act is purely 
ministerial the writ will issue ; 12 Pet. 524 ; 
16 D. C. 428 ; but it must be an act not 
growing out of the inherent powers of the 
officer; 6 How. 92; 17 id. 264; and in no 
case where the act involves the exercise of 
discretion will the court interfere ; 4 Wall. 
522; 9 id. 298; 116 U. S. 423; 128 id. 40 ; 
137 id. 637 ; 139 id. 306 ; 155 id. 803. 

See, generally, Dcaty ; Rawle ; Story ; 
Miller; Black, Constitution ; Sergeant ; 
Sedgwick, Const. Law ; Thayer, Cas. Const. 
L. ; Cooley, Const. Lim.; Elliot’s Debates ; 
Elmes, Executive Departments; Kent, Com. 
Lect. xiii.; 4 West. Law Monthly 605 ; 
Stubb9, Const. Hist. Eng. ; Todd, ParL 
Gov. in Eng. ; Dunning, The Constitution 
in Civil War, 3 Pol. Sci. Quar. 454 ; Von 
Holst, Hist. U. S, ; Whiting, War Powers ; 
Ordronaux, Con9t. Leg. 99-110; Goodnow, 
Comp. Adm. Law ; Bryce, Am. Com.; Cham- 
brun, Executive Power in the U. S.; Fisher, 
Evolution of the Const. ; Stevens, Sources 
Const. U. S. ; Wilson, Legislative Govern¬ 
ment; Government; Judicial Power; 
Legislative Power ; Officer; President 
of the United States. 

EXECUTOR. One to whom another 
man commits by hi.s last will the execution 
of that will and testament. 2 Bla. Cbm. 503. 

A person to whom a testator by his will 
commits the execution, or putting* in force, 
of that instrument and its codicils. Fonbl. 


Righto and Wrongs 307. See Letters Tes¬ 
tamentary ; HantEft. 

Lord Hardwlcko, In 9 Atk. 901, says, “ The proper 
term la the civil law, as to goods, is tuxrea tcatamcn- 
tarius; and executor is a barbarous term, unknown 
to that law.” And again, ” What we call executor 
and residuary legatee if, In the civil law, universal 
heir.” Id. 900. 

The word executor, taken in Its broadest sense, 
has three acceptations. 1. Executor a lege consti- 
tutua. He Is the ordinary of the diocese. 2. Execu¬ 
tor a b epiacopo conatitutua or executor dativua ; 
and that Is he who Is called an administrator to an 
intestate. 8. Executor a testator conatitutua , or 
executor testamentariua ; and that is he who Is usu¬ 
ally meant when the term executor Is used. 1 Wms, 
Ex. 185. 

A general executor is one who is ap¬ 
pointed to administer the whole estate, 
without any limit of time or place, or of 
the subject-matter. 

A rightful executor is one lawfully ap¬ 
pointed by the testator, by his will. Deriv¬ 
ing his authority from the will, he may do 
most acts before he obtains letters testa¬ 
mentary ; but he must be possessed of them 
before he can declare in an action brought 
by him as such ; 1 P. Wms. 768 ; Wms. Ex. 
173. 

An instituted executor is one who is ap¬ 
pointed by the testator without any condi¬ 
tion, and who has the first right of acting 
when there are substituted executors. 

A substituted executor is a person ap- 
inted executor if another person who has 
en appointed refuses to act. 

An example will show the difference between an 
instituted and a substituted executor. Suppose a 
man makes bis son his executor, but If he will not 
act he appoints his brother, ana If neither will act, 
his cousin : here the son Is the Instituted executor 
In the first degree, the brother is said to be substi¬ 
tuted in the second degree, the cousin In the third 
degree, and so on. See Swinb. Wills, pt. 4, s. 19, pi. 1. 

An executor de son tort is one who, with¬ 
out lawful authority, undertakes to act as 
executor of a person deceased. See Exec¬ 
utor de son Tort. 

A special executor is one who is appointed 
or constituted to administer either a part of 
the estate, or the whole for a limitea time, 
or only in a particular place. 

An executor to the tenor is a person who 
is not directly appointed by the will an ex¬ 
ecutor, but who is charged with the duties 
which appertain to one: as, " I appoint A 
B to discharge all lawful demands against 
my will; ” 3 Phill, Eccl. 116 ; 1 Eccl. 374 ; 
Swinb. Wills 247; Wentw. Ex. pt. 4, s. 4, 
p. 230; [1892] Prob. 227, 880; 66 Law T. 
N. s. 382. 

Qualification. Generally speaking, all 
persons who are capable of making wills, 
and many others besides, may be executors; 
2 Bla. Com. 503. The king may be an ex¬ 
ecutor. So may a corporation sole. So 
may a corporation aggregate; Toller, Exec. 
30; Schoul. Ex. dfc Ad. 32. So may an alien, 
if he be not an alien enemy residing abroad 
or unlawfully continuing in the country. 
See 3 Abb. App. Dec. 86. So may married 
women and infants ; and even infants un¬ 
born, or en ventre sa mere , may be execu¬ 
tors ; 1 Dane, Abr. c. 29 a 2, § 3 ; 5 S. <fc R. 
40. But in England an infant cannot act 
solely as executor until his full age of 
twenty-one years. Meanwhile, his guard¬ 
ian or some other person acts for him as 
administrator cum test. ann. See 25 Miss. 
162 ; Schoul. Dom. Rel. § 416 ; Administra¬ 
tion. A married woman cannot be execu¬ 
trix without her husband’e consent; 56 Me. 
300 ; 84 Ala. 40 ; 2 Ark. 212. But a man 
by marrying an executrix becomes execu¬ 
tor in her right, and is liable to account as 
such ; 2 Atk. 212; 1 Des. 150. 

Persons attainted, outlaws, insolvents, 
and persons of bad moral character may be 
qualified as executors, because they act en 
autre droit and it was the choice of the tes¬ 
tator to appoint them ; 6 Q. B. 57; 12 B. 
Monr. 191 ; 7 W. <fc S. 244 ; 3 Salk. 162. It 
is the duty of the court, when a will has 
been proven, to grant letters testamentary 
to the person named in it upon application, 
if lie is not disqualified by statute ; 16 Or. 
147. Poverty or insolvency is no ground 
for refusing to qualify an executor ; but an 
insolvent executor may be compelled to give 
security ; 2 Halst. Ch. 9 ; 2 Barb. Ch. 851; 
148 Pa. 504. In some states a bond is re¬ 
quired from executors, similar to or iden¬ 



tical with that required from administra¬ 
tors. The testator may, by express direc¬ 
tion, exempt from the obligation of giving 
a bond witli sureties any trustees whom he 
appoints or directs to be appointed, but not 
hia executor, unless permitted to do so by 
state statute ; because the creditors of the 
estate must look to the funds in the execu¬ 
tor’s hands. 

Idiots and lunatics cantiot be executory; 
and an executor who becomes non compos 
may be removed ; 1 Salk. 86; 2 Robertson 
128. In Massachusetts, when any executor 
shall become Insane, or otherwise incapable 
of discharging his trust, or evidently unsuit¬ 
able therefor , the judge of probate may re¬ 
move him; 11 Mete. 104. A drunkard may 
perform the office Df executor ; 12 B. Monr. 
191; 7 W. & S. 244 ; but in some states, as 
Massaohusetts and Pennsylvania, there are 
statutes providing for his removal. A court 
will not reject an executor on the ground 
that he is lacking in honesty, integrity, and 
business experience ; 61 Conn. 420. As to 
who may be, see 80 Cent. L. J. 222. 

Appointment. Executors can be appoint¬ 
ed only by will or codicil: but the word 
“ executor ” need not be used. He may be 
appointed and designated, by committing 
to nia charge thoee duties which it is the 
province of an executor to perform ; 3 Phill. 
Eccl. 118; 10 B. Monr. 394 ; 2 Bradf. Suit. 
82; 2 Spears 97 ; 7 Watts 61 ; Schoul. Ex. 
& Ad. 80. Even a direction to keep ac¬ 
counts will, in the absence of any thing 
to the oontrary, constitute the person ad¬ 
dressed an executor. A testator may pro¬ 
ject his power of appointment into the 
future ana exercise it after death through 
an agent pointed out by name or by his 
office ; 56 Conn. 288. 

The appointment of an executor may be 
absolute, qualified, or conditional. It is ab¬ 
solute when he is constituted certainly, im¬ 
mediately, and without any restriction in 
regard to the testator’s effects or limitation 
in point of time ; Toller, Ex. 36. It may be 
qualified as to the time or place wherein, or 
the subject-matters whereon, the office is to 
be exercised ; 1 Will. Ex. 204. Thus, a man 
may be appointed executor, and his term 
made to begin or end with the marriage of 
testator's daughter ; or his authority may 
be limited to the state: or to one class of 
property, as if A be made executor ofigoods 
and ohattels in possession, and B of efuyses 
in action : Swinb. Wills, pt. 4, s. 17, pi. 4 ; 
Off. Exeo. 29 ; 3 Phill. Eccl. 424. Still, as 
to creditors, three limited executors all act 
as one executor, and may be sued as one ; 
Cro. Car. 293. Finally, an executor may be 
appointed conditionally , and the condition 
may be precedent or subsequent. Such is 
the case when A is appointed, in cose B 
shall resign. Godolphin, Orph. Leg. pt. 2, 
c. 2, § 1. As to appointment, see 24 L. R. 
A. 684 ; 39 Sol. J. 228, 244. 

Removal. An executor who fails to keep 
proper accounts or to render any account 
ror a long period, who retains the trust funds 
mixed with hi9 own and who makes im¬ 
proper investments, should be dismissed; 155 
Pa. 215 ; but the mere delay of an executor 
to convert real estate into personalty when 
the same has increased in value, is not sudh 
misconduct as to warrant his removal; 65 
Hun 021. He may be removed, however, 
where he has any conflicting personal in¬ 
terest ; 148 Mass. 247. 

Assignment. An executor cannot assign 
his office. In England, if he dies having 
proved the will, his own executor becomes 
also the original testator’s executor. But if 
he dies intestate, an administrator de bonis 
non of the first testator succeeds to the ex¬ 
ecutorship. And an adminstrator de bonis 
non succeeds to the executorship in both 
these events, in the'United States generally, 
wherever a trust is annexed to the office of 
executor; 4 Munf. 231; 7 Gill 81 ; 8 Ired. 
Eq. 52 ; 17 Me. 204; 1 Barb. Ch. 565 ; 4 Fla. 




Acceptance. The appointee may accept 
or refuse the office of executor ; 3 Phill. 
Eccl. 577 ; 4 Pick. 33 ; 34 Me. 87 ; 65 N. H. 
102. But his acceptance may be implied by 
acts of "authority over the property which 
evince a purpose of accepting, and by any 
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acts which would nukt him an executor 
de son tort, which see, 9o his refusal may 
be inferred from his keeping aloof from all 
management of the estate; 5 Johns. Ch. 
883 ; 16 Conn. 981 ; 9 Murph. Eq. 86; 9 Ala. 
181; 63 Pa. 166 ; 158 id. 648. But he can¬ 
not be compelled to accept and qualify or 
renounce in some formal manner ; 76 la. 
163. See Wins. Exro. 974. If one of two or 
more appointees accepts, and the other de¬ 
clines or‘dies, or becomes insane, he be¬ 
comes sole executor ; 6 Watts 373. An ad¬ 
ministrator de bonis non cannot be joined 
with an executor. 

Acts be/ore probate. The will itself is the 
sole source of an executor's title. Probate 
is the evidence of that title. See 87 Ala. 
375 ; 10 Pick. 463 ; 34 N. H. 407. Before 
probate, an executor may do nearly all the 
acts which he can do after. He can receive 
payments, discharge debts, collect and re¬ 
cover assets, sell bank-stock, give or receive 
notice of dishonor, initiate or maintain pro¬ 
ceedings in bankruptcy, sell or give away 
goods and chattels, and pay legacies. And 
when he has acted before probate he may 
be sued before probate ; 6 Term 286 ; 4 
Mete. 421. He may commence, buthecan- 
not maintain, suits before probate, except 
such suits as are founded on his actual pos¬ 
session ; 3 C. A P. 123 ; 7 Ark. 404 ; 3 Me. 
174 ; 3 N. H. 517 ; 2 Atk. 285 ; 5 Exch. Cas. 
14. So in some states he cannot sell land 
without letters testamentary; 7 Cra. 115; 

9 Wheat. 565 ; or transfer a mortgage ; 1 
Pick. 81 ; or remain in his own state and 
sue by attorney elsewhere ; 12 Mete. 423; 
or indorse a note so as to be sued, in some 
states ; 5 Me. 261: 2 N. H. 291. And see 2 
Pet. 239 ; 7 Johns. 45 ; Byles. Bills 40 ; Story, 
Pr. Notes 304 ; Story, Bills 250 ; 87 Ga. 448. 

Powers of executors . An executor may 
do, in general, whatever an administrator 
can. See Administrator. His authority 
dates from the moment of his testAtors 
death; Com. Dig. Administration (BIO); 

5 B. & Aid. 745 ; 2 W. Bla. 092; 10 Ad. A 
El. 212. When once probate is granted, his 
acts are good until formally reversed by the 
court; 3 Term 125 ; 15 S. & R. 39. In some 
states he has power over both real and per¬ 
sonal estate; 3 Moss. 514 ; 1 Pick. 157. In 
the majority, he has power over the real 
estate only when expressly empowered by 
the will, or when the personal estate is in¬ 
sufficient ; 9 S. A R. 431 ; 2 Root 438 ; 25 
Wend. 224 ; 3 M*Cord 371 ; 9 Ga. 55 ; 27 N. 
J. Eq. 445 ; 57 Ind. 42. The will may direct 
him to sell lands to pay debts, but the money 
resulting is usually held to be equitable as¬ 
sets only ; 9 b. A C. 489 ; 3 Brev. 242 ; 8 B. 
Monr. 499 ; 82 Ill. 392 ; 50 N. J. L. 680; but 
the title and right of possession to the land 
remain in the heirs until the sale, and they 
are the proper parties to maintain eject¬ 
ment; 68 Miss. 510 ; but see 112 N. C..791 ; 
and to collect the rents; 168 Pa. 431. In 
equity, the testator's intention will be re¬ 
garded as to whether the surplus fund, after 
a sale of the real estate and payment of 
debts, shall go to the heir ; 1 Wins. Ex. 555, 
Am. note. An executor’s power is that of a 
mere trustee, who must apply the goods for 
such purposes as are sanctioned by law ; 4 
Term 045 ; 9 Co. 88 ; Co. 2d Inst. 280 ; 13 
Bush 77; 16 N. Y. Sup. Ct. 12. The per¬ 
sonal representative has the legal title to 
the choses in action of the deceased, and 
may transfer, discharge, or compound them 
as if he were the absolute owner ; 83 Ala. 
225 ; 35 N. J. Eq. 401. 

Chattels real go to the executor ; but he 
has no interest in freehold terms or leases, 
unless by local statute, as in South Carolina. 
But the wife's chattels real, .unless taken 
into possession by her husband during his 
lifetime, do not pass to his executors ; 1 
Wms. Ex. 579, n ; 5 Whart. 138 ; 4 Ala. N. 6. 
350 ; 7 How. Miss. 425. The husband’s act 
of possession must effect a complete altera¬ 
tion in the nature of the joint interest of 
husband and wife in her chattels real, or 
they will survive to her. 

Chattels personal go to the executor; 8 
Rcdf. 450 ; 35 N. J. Eq. 401 ; 07 Ind. 590 ; 18 
Conn. 010. Such are emblements ; Brooke, 
Abr. Emblements ; 4 H. A J. 139 ; 98 N. C. 
383; but see 90 Ala. 630. Heirlooms and 


fixtures go to the heir; and as to what are 
fixtures, see Fix TURKS, and 1 Wins. Ex. 015; 

SSm.L. Cas.j9th Am. ed. 1400; Croew. Ex. 
A Ad. 80S. The widow's separate property 
and paraphernalia go to her. For elaborate 
collections of cases on tho effect of nuptial 
contracts about property upon the execu¬ 
tor's right, see 1 Wms. Ex. *660, Am. note 
9; 8 ia. 030, note 1; 1 Sm. Lead. Cas. 65. 
Donations mortis causa go to the donee at 
once, and not to the executor ; 1 Nott A 
M*C. 987 ; 88 Pa. 59 ; 16 Gray 408; 56 Me. 
827. 

Suits. 1. Bp. In general, a right of ac¬ 
tion founded on a tort or malfeasance dies 
with the person. But personal actions 
founded upon any obligation, contract, 
debt, covenant, or other duty to bo per¬ 
formed, survive, and the executor may 
maintain them ; Cowp. 875; 1 Wms. Sauna. 
210, n. See 70 Ind. 573 ; 5 B. A Ail. 78. 
By statutes in England and the United 
States this common-law right is much ex¬ 
tended. An executor may now have tres¬ 
pass, trover, eto., for injuries done to tho 
intestate during hia lifetime. Except for 
slander, for libels, and for injuries inflicted 
on the person, executors may bring per¬ 
sonal actions, and are liable m the same 
manner os the deceased would have been ; 
2 Brod. A B. 102; 2 Johns. Cas. 17 ; 1 Md. 
103 ; 15 Ala. N. B. 253 ; 5 Blackf. 232 ; 0 T. 
B. Monr. 40; 8 Ohio 211; 9 W. N. C. Pa. 
154. 8ee 28 Cal. 507 ; 17 Vt. 170 ; 88 Mass. 
85. Should his death have been caused by 
the negligence of any one, they may bring 
an action for the benefit of the family. 
Executors may also sue for stocks and an¬ 
nuities, as being personal property. A light 
of action for the nreach of & parol contract 
for the sale of land survives to the execu¬ 
tors ; 6 S. A R. 208. So they may sue for 
an insurance policy. And for all these 
purposes they may take legal proceedings 
by action, suit, or summons. 

The supreme court of New Jersey has 
lately held that the courts of New Jersey 
will enforce the Pennsylvania statute giv¬ 
ing a right of action to the widow of one 
who dies of injuries inflicted by the wrong¬ 
ful act of another, that statute not being 
repugnant to the policy of the former state ; 
but such an action cannot be brought in New 
Jersey by the personal representative of the 
deceased, as required by the laws of that 
state in similar cases ; 84 AtL Rep. (N. J.) 
845. 

2. Against. An action of trespass quare 
clausum fregit survives against the execu¬ 
tor ; 9 rhila. 240. So also in causes of 
action wholly occurring after the testator’s 
death, the executor is liable individually ; 
80 N. C. 219. The actions of trespass and 
trover do not survive against the executors 
of deceased defendants. But the action of 
replevin does. The general rule is that 
causes of action ex contractu survive, while 
those ex delicto do not. “ Executors and 
administrators are the representatives of 
the personal property of the deceased anil 
not of his wrongs except bo far as the tor¬ 
tious act complained of was beneficial to 
liis estate; ” 2 Kent 41G. 

Wife's choses. In general, choses in ac¬ 
tion f^iven to the wife either before or after 
marriage survive to her, provided her hus¬ 
band have not reduced them to possession 
before his death. A promissory note given 
to the wife during coverture comes under 
this rule in England ; 12 M. A W. 355 ; 7 
Q. B. 801; but not so in this country gener¬ 
ally ; 4 Dana 383; 15 Conn. 537; 17 Me. 
301 ; 17 Pick. 891. Mere intention to reduce 
choses into possession is not a reduction, 
nor is a mere appropriation of the fund ; 5 
Ves. 515 ; 11 S. A R. 377 ; 5 Whart. 138 ; 2 
Ilill, Ch. 044 ; 4 Ala. n. s. 350 ; 14 Ohio 100. 

Other suit8. For actions accruing after 
the testator’s death, the executor may sue 
either in his own name or as executor. 
This is true of actions for tort, as trespass 
or trover, actions on contract and on negoti¬ 
able paper ; 8 Nev. A M. 391 ; 4 Hill 57 ; 19 
Pick. 432 ; 4 Jones, N. C. 159. So he may 
bring replevin in his own name ; 0 Fla. 314 ; 
and so, in short, wherever the money, 
when recovered, will be assets, the exec¬ 
utor may sue as executor ; 20 Wend. 0G8; 


6 Blackf. 120; 1 Pet. 660. See 22 Ark. 
585 ; 50 Pa. 100. An exocutor cannot re- 
oover in ejeotment without producing the 
will; 50 Ga. 627 ; 67 id. 440. 

As to federal jurisdiction over the admin¬ 
istration of estates, it is held that by virtue 
of their chancery powers these courts have 
jurisdiction over such cases when the re¬ 
quisite citizenship and other conditions 
exist. The jurisdiction does not extend to 
the appointment of administrators, con¬ 
firmation of executors, or the probate of 
wills; nor will it be exercised when the 
state courts of concurrent jurisdiction have 
taken possession of the subject-matter of 
the controversy. The possession of the 
state court which will exclude the exercise 
of power by the federal court, and 
versa, must be the possession of some thing, 
corporeal or incorporeal, which has been 
taken under the dominion of the court. A 
controversy or inquiry is not such a thing, 
and the pendency of a suit or proceeding in 
one court, involving a question, contro¬ 
versy, or inquiry, is no liar to the exercise 
of jurisdiction in the determination of the 
same question, etc., in the other ; 4l Fed. 
Rep. 480. 

Other potoere. An executor may sell 
terms for years, and may even make a good 
title against & specific legatee, unless the 
sale be fraudulent. So he may underlet a 
term. He may indorse a promissory noto 
or a bill payable to the testator or his order; 
10 Miss. 087. The rule that executors have 
no power to confess judgment is not appli¬ 
cable to offers of judgments to firm credi¬ 
tors, by a firm composed of a surviving 
member and the executor of a deceased 
member, conducting the interests of the 
deceased therein ; 01 Hun 567: hut thev 
may compromise claims; 15 Pick. 79; 26 
Me. 531 ; 59 Tenn. 311 ; or submit matters 
in dispute to arbitration ; 70 Vt. 340; 41 
Ala. 193 ; 74 N. Y. 33. Without the sanc¬ 
tion of the probate court, he has no power 
to bind the estate by contract, even for the 


necessities of infant devisees; 91 Mich. 270. 

Co-executors. Co-executors are regarded 
in law as one individual; and hence, in 
general, the acts of one are the acts of all; 
Com. Dig. Administration (B 12); 9 Cow. 
84 ; 8 S. C. 244 ; 83 Tex. 635 ; 129 N. Y. 
190. Hence the assent of one executor to 
a legacy is sufficient, and the sale or gift of 
one i9 the sale or gift of all. So a payment 
by or to one is a payment by or to all ; 8 
Blackf. 170 ; 10 Ired, 2G3; 74 N. Y. 539; a 
release by one binds all; 
each is liable only for 
have come into his own 
21. So he alone who is 
negligence is answerable 
co-executor 
helped him 


20 Pa*. 502. But 
the assets which 
hands; 11 Johns, 
guilty of tort or 
for it, unless his 
has connived at the act or 
commit it; 74 Cal. 199. An 


executor is not liable for a devastavit of his 
coexecutor ; 9 S. C. 460; 74 N. Y. 539. A 
power to sell land, conferred by will upon 
several executors, must be executed by all 
who proved the will; 2 Dev. A B. 202. 
But if only one executor consents to act, 
his sale under a power in the will would be 

f ood, and such refusal of the others may 
e in pais ; Cro. Eliz. 80; 3 Dana 195; 93 
Mich. 440. If the w T ill gives no direction to 
the executors to sell, but leaves the sale to 
the discretion of the executors, all must 
join. But see less strict rules in 8 Pa. 417 ; 
2 Sandf. 512 ; 1 N. Y. 341. Where all the 
executors must unite to make a valid con¬ 
veyance, no valid contract to convey can 
be made by a part of them ; 72 Wis. 539. 
One executor cannot bind his co-executors 
by a confession of judgment without their 
consent; 2 Pittsb. Pa. 54. On the death 
of one or more of several joint executors, 
their rights and powers survive to the sur¬ 
vivor ; Bac. Abr. Executor (D); Shepp. 
Touchst. 484. As to acts of co-executor, 
see 8 Cent. L. J. 03, 82 ; and as to liability 
of joint-executom, see 24 id. 147. 

Duties. The following is a brief sum¬ 
mary of an executor’s duties :— 

First. He must bury the deceased in a 
manner suitable to the estate ; 2 Bla. Com, 
609. But no unreasonable expenses will 
be allowed, nor any unnecessary expenses 
if there is any danger of the estate proving 
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tain contingency. and till the contingency happens 
dcv« not dispcwe of the fee-simple, but leaves It to 
defend to bile heirs at law. 1 T. Raym. 8a ; l Salk. 

2M • l Lutw. ?SS. 

The second iiw is a fee upon a fee. A devises to 
A and his heirs forever which is a fee-simple, and 
then. In case A dies, before he la twenty-one years 
of **e to B and his heirs. Cro. Jac. »0 ; 10 Mod. -*20 
The third case: a limitation in a term of years 
after a life estate. A grants a term of one thousand 
rears to B for life, remainder to C. The common 
Uw recards the term for years as swallowed up in 
.the grant for life, which, being a freehold, is a 
illfgitnr estate, and the grantee of such a term for 
life could alien the whole. A similar limitation in a 
will may take effect, however, as au executory be- 
^uesi : * S. Jfc K. 59 ; I Desaus. sfTl ; * id. *». 

It is not a mere possibility, but a sub¬ 
stantial interest, ami in respect to its trans- 
missibilitv stands on the same footing with 
a contingent remainder : 81 Va. 268. 

In order to prevent perpetuities, the rule 
has been adopted that executory interests 
must be so limited that from the time of 
their limitation they will necessarily vest 
in right inot necessarily in possession) at a 
period not exceeding that occupied by the 
fife or lives of a person or persons then 
living, or m wntre matrix, and the minority 
of any person or persons born or in veiltre 
matris prior to tne decease of such first 
named person or persons, or at a period not 
exceeding that occupied by the life or lives 
of such first named person or persons, and 
an absolute term of twenty-one years after¬ 
wards, or within, or at the expiration of an 
absolute term of twenty-one years without 
reference to any life. For example, lands 
are devised to such unborn son of a feme 
covert as shall first reach the age of twenty- 
one vears. The utmost length of time that 
can happen before the estate can vest is the 
life of the mother and the subsequent in¬ 
fancy of her son. Such an executory devise 
is therefore good. If, however, such limit¬ 
ation had been to the first unborn son who 
shall attain the age of twenty-five years, 
the rule against perpetuities would be in¬ 
fringed ana the limitations bad ; Smith, Ex. 
Int. 391 ; 2 Bla. Com. 174. 

An executory devise limited after an in¬ 
definite failure of issue is bad as leading to 
a perpetuity ; 4 Kent 273; and so of an 
executory bequest, but the courts are in the 
latter case much less apt to construe limit¬ 
ations as contemplating a definite failure 
of issue ; 4 Kent 281; 1 P. Wins. 663; Gray, 
Perpet. 212. 

An executory devise is generally inde¬ 
structible by any alteration in the estate 
out of or after which it is limited. But if 
it is limited on an estate tail the tenant in 
tail cam bar it, as well as the entail, by 
common recovery or by deed enrolled, etc., 
where such deed is by statute given the 
force and effect of a common recovery ; 
Butler’s note to Fearne, Cont. Rem. 562; 
Wms. R, P. 319. 

EXECUTORY ESTATES. Interests 
which depend for their enjoyment upon 
some subsequent event or contingency. 
Such estate may be an executory devise, or 
an executory remainder , which is the same 
as a contingent remainder, because no 
present interest passes. 

EXECUTORY PROCESS (Via Ex- 
ecutoria). In Louisiana. A process 
which can be resorted to in two cases, 
namely : 1. When the right of the creditor 
arises from an act importing confession of 
judgment, and which contains a privilege 
or mortgage in his favor. 2. When the 
creditor demands the execution of a judg¬ 
ment which has been rendered by a tribunal 
different from that within whose jurisdic¬ 
tion the execution is sought. Code of 
Practice, art 782. 

EXECUTORY REMAINDER. The 

same as a contingent remainder. See Con¬ 
tingent Remainder. 

EXECUTORY TRUSTS. A truflt is 
called executory when some further act is 
requisite to be done by the author of the 
trust to give it its full effect. See Bisph, 
E<^l 31 ; Lewin, Tr. 144. 

The distinction between executed and 
executory trusts is well settled ; 7 Pa. 177 ; 
1 Detail*. 444 ; though once doubted in Eng¬ 
land ; 1 Ves. 142 ; but see 2 Ves. 828. The 


test is said to be : Has the testator been 
wliat is called, and very properly called, 
his own conveyancer ? Has he left it to 
the court to make out from general expres¬ 
sions what his intention is ? or has he so 
defined that intention that you have 
nothing to do but to take the limitations 
he has given to you, and to convert them 
into legal estates r per Lord St. Leonards, 
Ld. Ch.. in 4 H. L. Cas. 210 ; see 7 R. I. 383 ; 
Bisph. Eq. 86. 

In the case of articles made in contem¬ 
plation of marriage, and which are, there¬ 
fore, preparatory to a Battlement, so in the 
case of a will directory of a future convey¬ 
ance to be made or executed by the trustees 
named therein, it is evident that something 
remains to be done. The trusts are said to 
be executory, because they require an ul¬ 
terior act to raise and perfect them: t. e. 
the actual settlement is to be made or the 
conveyance to be executed. They are in¬ 
structions, rather than complete instru¬ 
ments, in themselves. 

The court of chancery will, in promotion 
of the supposed views of the parties or the 
testator and to support their manifest in¬ 
tention, give to the words a more enlarged 
and liberal construction than in the case 
of legal limitations or trusts executed ; 1 
Fonbl. Eq. b. 1; 1 Sanders, Uses and T. 237 ; 
White, I^ad. Cas. 18. Where a voluntary 
trust is executory and not executed, if it 
could not be enforced at law because it is a 
defective conveyance, it is not helped in 
favor of a volunteer in a court of equity ; 4 
Johns. Ch. 493,500 ; 4 Paige, Cli. 305; 1 Dev. 
Eq. 93. But where the trust, though volun¬ 
tary, has been executed in part, it will bo 
sustained or enforced in equity; 1 Johns. Ch. 
329; 7 Pa. 175,178 ; White, Lead. Cas. 176 ; 6 
Ves. 656 ; 18 id. 140 ; 1 Keen 551 ; 3 Beav. 238. 

EXECUTORY USES. Springing uses 
which confer a legal title corresponding to 
an executory devise. 

Thus, when a limitation to the use of A In fee 
is defeasible by a limitation to the use of B to arise 
at a future period, contingency, or event, these con¬ 
tingent or springing uses differ herein from an ex¬ 
ecutory devise: there must be a person seized to 
such uses at the time the contingency happens, else 
they can never be executed by the statute. There¬ 
fore, if the estate of the feoffee to such use be de¬ 
stroyed by alienation or otherwise, before the con¬ 
tingency arises, the use is destroyed forever ; 1 Co. 
184. 188; Cro. Ellz. 489 ; whereas by an executory 
devise the freehold Itself is transferred to the 
future devisee. In both cases, a fee may be' limited 
after a fee; 10 Mod. 423. 

EXECUTRIX. A woman who has 
been appointed by will to execute such will 
or testament. See Executor. 

EXECUTRY. In Scotch Law. The 
movable estate of a person dying, which 
goes to his nearest of kin. So called as 
falling under the distribution of an exec¬ 
utor. Bell, Diet. 

EXEMPLARY. Sec Punitive. 

EXEMPLARY DAMAGES. See 
Measure of Damages. 

EXEMPLIFICATION. A perfect 
copy of a record or office-book lawfully 
kept, so far as relates to the matter in ques¬ 
tion. See, generally, 1 Stark. Ev. 151 ; 1 
PhiU. Ev. 807 ; 7 Cra. 481; 9 id. 122 ; 3 
Wheat. 234 ; 10 id. 469 ; 2 Yeates 532 ; 1 
Hayw. 359; 1 Johns. Cos. 238 ; 6 Ct. Cls. 
230 ; 92 Ind. 246 ; 56 Me. 107 ; 52 Ga. 438. 
As to the mode of authenticating records of 
other states, see Foreign Judgments. 

EXEMPLUM (Lat.). In Civil Law. 

A copy, A written authorized copy. Used 
also in the modern sense of example; ad 
cxemplum constituti eingularcs non trahi 
(exceptional things must not be taken for 
examples). Calv. Lex. Exempli gratia , for 
tlie sake of example. Abb. e. g. 

EXEMPTION. The right given by 
law to a debtor to retain a portion of his 
property without its being liable to execu¬ 
tion at the Buit of a creditor, or to a distresf 
for rent. 

In general, the sheriff may seize and sell 
all the property of a defendant which he 
can find, except such as is exempted by the 
common law or by statute. The common 
law was very niggardly of these exceptions: 


it allowed only the necessary wearing ap¬ 
parel ; and it was onoe holden that if a de¬ 
fendant had two gowns tho sheriff might 
sell one of them ; Comb. 866. But in mod¬ 
ern times, with perhaps a prodigal liber¬ 
ality, a considerable amount of property,' 
both real and personal, is exempted from 
execution by tho statutes of the several 
states; 19 Am. L, Reg. 1 ; 4 So. L. Lev. 
N. s. 1 ; 3 Hughes COO ; 82 N. O. 212, 241 ; 
02 Qa. 503; 31 La. Ann. 874 ; 8 Bax, 38; 69 
Mo. 41 ; 38 Mich. COO; 77 Cal. 194; 09 id. 
202 ; 6 Wash. 327 ; 54 Mjnn. 380; 157 Ta. 
133 ; and there is now hardly a state or na¬ 
tion which has not by statute made certain 
exemptions designed as a protection for the 
family; 18 John. 403; and such statutes nre 
to be liberally construed ; 104 Ind. 2D9; 38 
Wis. 510 ; 01 Ill. 440 ; 4G Vt. 340; 33 Tex. 
109 ; 40 Conn. 100. Some of the exemptions 
are the following ; household furniture; 
83 N. H. 345; 18 Wis. 103 ; 30 Vt. 224; 15 
Cal. 260; 50 Tex. 808 ; tools of trade ; 19 
Conn. 513 ; 44 id. 08; 28 La. Ann. 695 ; 52 
Wis. 315 ; the interest of a legatee in lands, 
until the court has held it to be a charge on 
such, although the legacy is given with a 
vbw that it snail be such a charge ; 63 Hun 
GM ; curtesy initiate ; 109 N. C. 2u2 ; prop¬ 
erty held in trust; 83 Neb. 770 ; the bridge 
of u public corporation ; 33 Neb. 857 ; black¬ 
berries while growing ; 49 Minn. 412 ; trade¬ 
mark, apart from the articles it has served 
to identify ; 20 N. Y. S. 462; a vendor’s lien 
reserved for the purchase price of lands 
conveyed; 3 Tex. Civ. App. 509; the Interest 
of a cestui que trust under a trust for main¬ 
tenance and support; 8 C. C. App. 370 ; the 
interest of the gTantor in property trans¬ 
ferred in fraud of creditors ; 141 N. Y. 1. 
State exemption laws are inapplicable to 
debts due from a citizen to tne United 
States ; 9 Fed. Rep. 674. See 106 U. S. 280. 

See, generally, Distress ; Execution ; 
Homestead ; Family ; Tools. 

From Taxation. “Exemption from 
taxation” means free from liability, from 
duty, from service. It is a grace, a favor, 
fin immunity; taken out from under the 
general rule, not to be like others who are 
not exempt; to receive and not to make a 
return. 149 Ky. 183, 148 S. W. 1. 

EXEMPTS. Porsons who are not 
bound by law, but excused from the per¬ 
formance of duties imposed upon others. 

By act of congress Feb. 24, 1864, it was enacted 
that such persons as were rejected as physically or 
mentally unlit for the service, all persons actually 
Id the military or naval service of tne United States 
at the time or the draft, and all persons who had 
served in the military or naval service two years 
during; the then war and been honorably discharged 
therefrom, and no others, were exempt from enrol¬ 
ment and draft under Bald act, and act of congress, 
March 3, 1803. 

EXEQUATUR (Lat.). In French 
Law. A Latin word which was, in the 
ancient practice, placed at the bottom of 
a judgment emanating from another tri¬ 
bunal, and was a permission and authority 
to the officer to execute it within the juris¬ 
diction of the judge who put it below the 
judgment. 

We have something of the Bame kind in our prac¬ 
tice. When a warrant for the arrest of a criminal 
Is issued by a justice of the peace of one county, 
and he flies into another, a justice of the latter 
county may indorse the warrant, and then the min¬ 
isterial officer may execute it in such county. This 
Is called backing a warrant. 

In International Law. An official rec¬ 
ognition of a consul or commercial agent, 
made by the foreign deiiartment or the 
state to whicli he is accredited, authorizing 
him to exercise his power. He cannot act 
without it, and it may be refused or re¬ 
voked at the pleasure of the same govern¬ 
ment. 3 Chit. Com. Law 56; 3 M. & S. 
290 ; 5 Pardessus, n. 1445; Twiss, Law of 
Nations; 1 Halleck, Int. Law 351. 

EXERCITOR MARIS (Lat.). In 
Civil Law. One who fits out and equips 
a vessel, whether he be the absolute or 
qualified owner, or even a mere agent. 
Einerigon, Mar. Loans, c. 1, s. 1. We call 
him exercitor to whom all the returns 
come. Dig. 14. 1. 1. 15; 14. 1. 7 ; 3 Kent 
161 ; Molloy, de Jur. Mar. 243. 

The managing owner, or ship’s husband. 


EXERCITORTA ACTIO 
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These are the terms in use in English and 
American laws, to denote the same as ex- 
ercifor maris. See Ship’s Husband. 

EXERCITORIA ACTIO (Lat.). In 
Civil Law. An action against a managing 
owner (exercitor maris), founded on acts 
of the master. 3 Kent 161 ; Vicat, Voc. Jur. 

EXFESTUCARE (Lat.). To abdicate; 
to resign by passing over a staff. Du Cange. 
To deprive one's self of the possession of 
lands, honors, or dignities, which was for¬ 
merly accomplished by the delivery of a 
staff or rod. Said to be the origin of the 
custom of surrender as practised in England 
formerly in courts baron. Spelman, Gloes. 
See also, Vicat, Voc. Jur.; Calvin us. Lex. 

EXPLORED ATIO (Lat ). In Civil 
Law. A disinheriting. The act by which 
a forced heir is deprived of his legitimate 
or legal portion. In common law, a dis¬ 
herison. Occurring in the phrase, in Latin 
leadings, ad exhceredationem (to the dis- 
erison), in case of abatement. 

EX EL® RES (Lat.J. In Civil Law. 
One disinherited. Vicat, Voc. Jur. ; Du 
Cange. 

TSXriif(Ek , R (TAt). To present a thing 
corporeally, so that it may be handled. 
Vicat, Voc. Jur. To appear personally to 
conduct the defence of an action at law. 

Inhib it. To produce a thing public-, 
ly, so that it may d© taken possession of 
and seized. Dig. 10. 4. 2. 

To file of record. Thus, it is the prac¬ 
tice in England in personal actions, when 
an officer or prisoner of the king’s bench 
is defendant, to proceed against such de- 
fendant in the court in which he is an 
officer, by exhibiting, tliat is, filing, a bill 
against him. Steph. PI. 52, n. (f); 2Sellon, 
Pr. 74; 2 Conn. 38. 

A paper or writing proved on motion or 
other occasion. 

A supplemental paper referred to in the 
principal instrument, identified in some 
particular manner, as bv capital letter, and 
generally attached to tne principal instru¬ 
ment. 1 Stra. 674 ; 2 P. Wms. 410; Gresl. 
Eq. Ev. 98. 

A paper referred to in, and filed with the 
bill, answer, or petition in a suit in equity, 
or with a deposition. 16 Ga. 68. 

In the absence of a positive statutory 
provision, exhibits properly identified need 
not be attached to the deposition in con¬ 
nection with which they are offered in 
evidence; 98 Cal. 490. It has been held 
that the exhibits filed with a petition form 
no part thereof, and cannot be considered 
in determining its sufficiency on demurrer ; 
113 Mo. 440: and if the exhibit is not the 
foundation for the cause of action or of the 
defence, it will not be considered ; 129 Ind. 
568. 

EXHIBIT ART, A complainant in ar¬ 
ticles of the peace. 12 Ad. & E. 599. 

EXHIBITION. In Scotch Law. 
An action for compelling the production of 
writings. See Discovery. 

EXHUMATION. The taking or dig- 
png up of that which has been buried: 
disinterring; especially, the disinterring of 
a human body. Stand. Diet. 

EXIGENT)ART. In English Law. 

An officer who makes out exigents. 

EXIGENT, EXIGI FACIAS. In 

Practice. A writ issued in the course of 
proceedings to outlawry, deriving its name 
and application from the mandatory words 
found therein, signifying, “ that you cause 
to be exacted or required ; ” and it is that 
proceeding in an outlawry which, with the 
writ of proclamation, issued at the same 
time, immediately precedes the writ of 
capias utlagatum . 2 Va. Cas. 244. 

EXIGENT LIST. A phrase used to 
indicate a list of cases set down for hear¬ 
ing upon various incidental and ancillary 
motions and rules. 

EXIGENTER. An officer who made 
out exigents and proclamations. (Jo tv el. 
The office is now abolished. Holthouse. 


EXIGIBLE. Dem&nd&ble; that which 
may be exacted. 

EXILE. Banishment. A person ban¬ 
ished. 

EXILIUM (Lat ). In Old English 
Law. Exile. Setting free or wrongly 
ejecting bond-tenants. Waste is called ex%~ 
lium when bondmen {servii are set free or 
driven wrongfully from their tenements. 
Co. Litt. 536. Destruction; waste. Du 
Cange. Any species of waste which drove 
away the inhabitants, into exile, or had a 
tendency to do so. Bao. Abri Waste (a ); 1 
Reeve, Hist. Eng. Law 886. 

EXISTIMATIO (Lat.). The reputa¬ 
tion of a Roman citizen. The decision of 
arbiters. Vicat, Voc. Jur.; 1 Maokeldey, 
Civ. Law § 128. 

EXISTING. The force of this word is 
not necessarily confined to the present. 
Thus a law for regulating “ all existing 
railroad corporations ” extends to such as. 
are incorporated after as well as before its 
passage, unless exception is provided in 
their charters; 63 I1L 117; 5 Ind. 520; 88 
la. 215. 

EXIT WOUND. The wound made in 
coming out by a weapon which has passed 
through the body or any part of it. 2 Beck. 
Med. Jur. 119. 

EjlxtuS (Lat.). An export duty. Is¬ 
sue, child, or offspring. Rent or profits of 
land. 

In Pleading. The issue or theend, ter¬ 
mination or conclusion, of the pleadings; 
so called because an issue brings the plead¬ 
ings to a close. 3 Bla. Com. 814. 

EXLEX (Lat.). An outlaw. Spelman, 
Gloss. 

EXOINE. In Frenoh Law. An act 

or instrument in writing which contains 
the reasons why a party in a civil suit, or a 
person accused, who has been summoned, 
agreeably to the requisitions of a decree, 
does not appear. Pothier, Proctd. Crim. , s. 
3, art, 8. See Essoion. 

EXONERATION. The taking off a 
burden or duty. The main use of the word 
i 9 in the rule in the distribution of an intes¬ 
tate’s estate that the debts which he him¬ 
self contracted and for which he mortgaged 
his land as security, shall be paid out of the 
personal estate in exoneration of the real. 

But when the real estate is charged with 
the payment of a mortgage at the time the 
intestate buys it, and the purchase is made 
subject to it, the personal is not in that 
case to be applied in exoneration of the 
real estate; 2 Pow. Mortg. 780 ; 5 Hayw. 
57; 8 Johns. Ch. 229; 1 Lead. Cas, in Eq. 
n. *646 ; 92 Pa. 491. 

But the rule for exonerating the real es¬ 
tate out of the personal does not apply 
against specific or pecuniary legatees, nor 
the widow’s right to paraphernalia, ana, 
with reason, not against the interest of cred¬ 
itors : 2 Ves. 64 ; 1 P. Wms. 093 ; 3 id. 867. 
See 26 Beav. 522; 85 Pa. 54 ; 21 Conn. 550. 

Like the right of contribution between 
those equally liable for the same debt, the 
right of exoneration exists between debtors 
successively liable. A surety who dis¬ 
charges an obligation is entitled to look to 
the principal for reimbursement, and to in¬ 
voke the aid of a court of equity for this 
purpose, and a subsequent surety, who, by 
the terms of the contract, ie responsible 
only in the case of the default of tne prin¬ 
cipal and a prior surety, may claim exon¬ 
eration at the hands of either ; Bispli. Eq. 
§ 831 ; 3 Pom. Eq. Jur. £ 1416. 

As to exoneration of simple contract 
debts, 6ee 1 Sm. L. Cas., 9th Am. ed. 614. 

EXONERETUR(Lat.). In Practice. 
A short note entered on a bail-piece, that 
the bail is exonerated or discharged in con¬ 
sequence of having fulfilled the condition 
of Iris obligation, made by order of the 
court or of a judge upon a proper cause 
being shown. See Recognizance. 

EXPATRIATION. The voluntaiyact 
of abandoning one’s country and becoming 
the citizen or subject of another. 


The right of a citizen to do this has been 
much discussed. The question has been, 
settled in the United States by the act of 
July 27, 1868, which declares tne right of 
expatriation to be the inherent right of all 
people, disavows the claim made by foreign 
states that naturalized American citizens are 
still the subjects of such stutes, and extends 
to such naturalized citizens, w bile in for¬ 
eign countries,the some protection accorded 
to native-born citizens. Rev, Stat. 1999, 
2000. This declaration comprehends our 
own citizens as well as those of other coun¬ 
tries ; 14 Op. Atty. Gen. 260. Since the 
passage of this act, the United States has 
entered into treaties with nearly all the 
nations of Europe by which the contract¬ 
ing powers mutually concede to subjects 
and citizens the right of expatriation on 
conditions and under qualification. And 
in case of conflict between tne above act of 
congress and any treaty, it would seem the 
treaty must be held paramount ; Morse, 
Citizenship § 179. To be legal, the expa¬ 
triation must be for a purpose which is not 
unlawful nor in fraud of the duties of the 
emigrant at home. But a woman who is 
a citizen of the United States does not 
expatriate herself merely by marriage with 
an alien, and in any event actual removal 
from the country and the acquisition of a 
domicil elsewhere are conditions preoedent 
to Buch expatriation ; 56 Fed. Rep. 556. 
There isnoimplied expatriation, ana it will 
not occur unless in some manner assented 
to by congress, and the purpose to effect it 
must be manifested by some unequivocal 
act on the part of the citizen as to whom 
the question is raised ; id. 

A citizen may acquire in a foreign country 
commercial privileges attached to his dom¬ 
icil • and be exempted from the operation 
of commercial acts embracing only persons 
resident in the United States or under its 
protection. See Domicil; Naturalization. 
See also Miller, Const. U. S. 285, 297 ; 2Cra. 
120; 2 Kent 30 ; Grotius, b. 2, c. 5, s. 24; 
Puffendorff, b. 8, c. 11, ss. 2, 3 ; Vattel.b. 
1, c. 19, ss. 218, 223,224, 225; Wyckford, tom. 
i. 117, 119; 3 Dali. 133; 7 Wheat. 342; 1 
Pet. C. C. 161 ; 4 Hall, L. T. 461 ; Bracken, 
Law Misc. 409 ; 9 Mass. 461 ; 21 Am. L. Reg. 
77 ; 11 id. 447 ; 3 Can. L. T. 403, 511 ; 22 Law 
Rep. 041; 25 Law Mag. & Rev. 124 ; Law¬ 
rence’s Wheat. Int. L, 891. For the doc¬ 
trine of the English courts on this subject, 
see 1 Barton, Conv. 31, note : Vaugh. 227, 
281 : 7 Co. 16 ; Dy. 2, 224, 298 b , 300 6 ; 2 P. 
Wms. 124 ; 1 Hale, PI. Cr. G8 ; 1 Wood, Conv. 
382 ; Westl. Priv. Int. Law ; Story, Confl. 
Laws; Cockburn. Nationality. 


EXPECTANCY. Contingency as to 
possession. That which is expected or 
hoped for. Frequently used to imply an 
estate in expectancy. 

Estates are said to be in possession when the per¬ 
son having’ the estate is in actual enjoyment of 
that in which his estate subsists, or in expectancy, 
when the enjoyment is postponed, although the es¬ 
tate or interest has a present legal existence. 

A bargain in relation to an expectancy 
is, in general, considered invalid, unless the 
proof of good faith is strong ; 2 Ves. 157 ; 1 
Bro. Ch. 10 ; Jeremy, Eq. Jur. 397 ; 32 S. W. 
Rep. (Ky.) 400. 

But it is well settled inequity that a deed 
which purports to convey property, which 
is in expectancy or to be subsequently ac¬ 
quired. or which is not the subject of grant 
at law, though inoperative as a grant or 
con\ r eyance, will be upheld as an executory 
agreement, and enforced according to its 
intent, if supported by a valid considera¬ 
tion, whenever the grantor is in a condition 
to give it effect; pen-Strong, J., in 40 Pa. 37, 
43 ; 11 Paige 290 ; 2 S. Sc R. 507 ; 12 R. I. 
560, 568; 10 II. L. Cas. 189, 211 ; 91 Pa. 96; 
id. 296. So it is said that an estate in ex¬ 
pectancy, though contingent, is a fair sub¬ 
ject of contract, mid an agreement by an 
expectant heir in respect thereto, fairly 
made upon valuable considerations, will be 
enforced inequity ; 45111. 232; 1 Hoffra. Ch. 
882; 5 Jones, Eq". 211 ; bo also the interest 
which ft person may take under the will 
of another living person ; 2 Pa. 325 ; 9 Beav. 
253 ; but a mere agreement to appropriate 
the money when received from a legacy 
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will not operate as an assignment of it; 99 
Pa. 106. An executory agreement between 
the husbands of two expectant legatees to 
divide equally what should be left to either 
of them has been enforced ; 2 P. Wms. 183 ; 

8 Sim. 183. In a few instances theoontraiy 
is held ; 7 Ohio St. 432 : 125 Ind. 139 ; Cal. 
Civ. Code 700, 1045 ; ami a conveyance to a 
wife upon oonsiderat ion only of natural 
love and affection was held invalid, in 
equity, as against creditors at the time of 
the deed or the death of the ancestor; 87 
Tenn. 750; ao an agreement by a wife, as 
a collateral security for an old debt of the 
husband, will not be enforced ; 40 Pa, 87. 

The general doctrine is undoubtedly to 
treat such an assignment as a contract en- 
forcible in equity, but Pomeroy considers 
it inadequate ; 3 Pom. Eq Jur. §1287,n. 2 ; 
and prefers the theory that it is an actual 
transfer of the ownership of an equitable 

f iroperty right which ripens into an abeo- 
ute title ; icf. § 1271. 

Such an agreement or assignment will 
be enforced against creditors of the grant¬ 
or and attaches to the estate, in equity, at 
the death of the ancestor ; 46 Barb. 84. 

Equity will, in general, relieve a party 
from unequal contracts for the sale or pledge 
of expectancies, as they are in fraud of the 
ancestor. See 2 P. Wms. 182 ; 2 Sun. 188, • 
192 ; 5 id. 524 ; 1 Sto. Eq. Jur. § 342. Butre- 
lief w ill be granted only on equitable terms; 
for he who seeks equity must do equity ; id.; 

1 Fonbl. Eq. b. 1, c. 2. § 13, notej>. 

In dealing with such cases, the rule ap¬ 
plied by courts of equity is, as laid down in 
Chesterfield r. Janssen, to scrutinize them 
carefully according to the circumstances 
of each ; 2 Ves. Sr. 125 ; and, if upon inad¬ 
equate consideration, or otherwise fraudu¬ 
lent, they will be relieved against and 
wholly or partially set aside; id.; 1 L. Cas. in 
Eq, 773 ; 2 Pom. Eq. Jur. § 953, and note, 
where the cases are collected. - 
In a leading modem English case the prin¬ 
ciple is thus stated : “ The court will relieve 
‘ expectant heirs 1 against bargains relating 
to tneir reversionary or expectant interest 
in cases of undervalue, of weakness due to 
age or poverty, and of the absence of in¬ 
dependent advice. But all these circum¬ 
stances must co-exist in order to entitle 
them to relief: ” L. R. 8 Ch. 484. In that 
case it was held that the repeal of the usury 
laws in England has not altered the doctrine 
by which the court of chancery affords re¬ 
lief against improvident and extravagant 
bargains. In the opinion Lord Selbome 
directed attention to the fact that conceal¬ 
ment was usually a feature of these cases, 
but agreed with Lord St. Leonards that it 
was not an indispensable condition of equi¬ 
table relief ; Sugd. Vend. & Pur.. 11th ed. 
316; differing, as to this point, with Lord 
Brougham ; 2 Myl. & K. 456. The inde¬ 
pendent advice of a father seems to rebut 
the presumption of fraud ; 2 App. Cas. 814; 
but old age or youth increases it; 2 Giff. 
157 ; 4 D. J. <fe S. 388 ; or poverty and ig¬ 
norance; L. R. 10 Ch. 389 ; 40 Ch. D. 312. 
In the first of these two cases, Jessel, M. R., 
thus defined the terra "expectant heir”: 
"The phrase is used not in its literal mean¬ 
ing, but as including every one w ho has 
either & vested remainder, or a contingent 
remainder in a family property, including 
a remainder in a portion, as well as a 
remainder iu an estate, and every one who 
has the hope of succession to the property 
of an anoeetor, either by reason of his being 
the heir-apparent or presumptive, or by 
reason,merely the expectation of a devise 
o r bequest on account of the supposed or 
presumed affection of his ancestor or rela¬ 
tion. More than this, the doctrine as to ex¬ 
pectant heirs has been extended to all re- 
ve redone re and remaindermen. Bo thft t the 
doctrine not omy included the class men¬ 
tioned, who in some popular sense might be 
called * expectant heire,' but *1*^ all re¬ 
maindermen and reversioners.” 

The principle has been held to include 
younger sons of peers ; 15 Ch. D. 679. As 
to what is a reversionary interest for this 
parpow, Bee 11 Eq. 965, 276 ; L. R. 2 Ch. 
642 ; and as to what is independent advice, 
•ae 10 Eq. 641 , in which the borrower, though 


accompanied by a friend who was a solicitor 
but did not act as such, or know the terms 
of the contract, was held not to have inde¬ 
pendent advice. 

Undervaluation is not alone a sufficient 
ground for setting aside a contract, con vey- 
anoe, or mortgage of a reversion. otherwise 
fair; stat. 81 Viot. c. 4; 9 Ch. Cas. 136 ; 85 
Beav. 570 ; 82 L. J. Ch. 201. 

By the oivil law, such contracts are held 
contra bonos mores, and they are forbid¬ 
den in generalterms ; Code2, 8, depacti* 30 : 
and in the French code it is forbidden to soil 
the succession of a living person, even with 
his consent; art. 1600; the same is the rule 
of the Italian code ; art. 1460 ; and of that 
of Austria; § 079. 

See. generally. 2 Lead. Cas. in Eq., 4th 
Ara. ea. 1580, 1559, 1005 ; 3 Pom. Eq. Jur. 
ch. 8, sec. 3; Brett, L. Cas. Mod. Eq., 3d ed, 
69, n. ; 9 Uarv. L. Rev. 470 ; Catchino Bar- 


a knowledge of which is requisite or of 
value in settling the point at issue. 

Persons professionally acquainted with 
the science or practice iu question. Strickl. 
Ev. 408. Persons conversant with the sub- 
jeot-matter on questions of science, skill, 
trade, and others of like kind. Best, Ev. £ 
340. The qualification of n witness as an 
expert is largely within the discretion of 
the trial iudge ; 01 red. Rep. 752 ; 132 Mass. 
918 ; 68 Pa. 150 : 120 id. 141 ; 108 N. Y. 01 ; 
]07 Ind. 84. Such a witness mar be asked 
whether the examination made ov him was 
superficial or otherwise ; 158 U. S. 271 , he 
need not be engaged in his profession, it is 
sufficient that lie has studied it; 12 Ala. n. 
6.648. Experts alone can give an opinion 
based on facts shown by others, assuming 
them to be true ; 100 N. C. 457. 

" It is not sufficient to warrant the intro¬ 
duction of expert testimony that the wit- 


oain ; Post Obit. 

EXPECTANT. Contingent as to en¬ 
joyment. 

EXPEDIENTS, A complete statement 
of every 6tep taken in the proceedings of a 
Mexican land grant, and a testimomo is the 
first copy of the expedient* . A grant of fined 
title papers is attached to the teeiimonio 
and delivered to the grantee as evidence of 
title, and entry is made at the time in a book 
called the Toua de Razon (memorandum 
book), which identifies the grantee, date 
of the grant and property granted. 161 
U. 8. 219. See Tohar Ratow 


EXPBDITATION, A cutting off the 
claws or ball of the fore-feet of mastiffs, to 
prevent their runn ing after deer ; a practice 
for the preservation of the royal forests. 
Cart. deFor. c. 17 ;Spelman, Gloss.; Cowel. 
See Court of Regard. 

EXPEND. The word “expend” means, 
to dispose of. 92 Ky. 16, 17 8. W. 150. 

EXPENDITORS. Paymasters. Those 
who expend or disburse certain taxes. Es¬ 
pecially the sworn officer who supervised 
the repairs of the banks of the canals in 
Romney Marsh. Cowell. 

EXPENSES LITIS (Lat.). Expenses of 
the suit; the costs, which are generally al¬ 
lowed to the successful party. 

EXPENSE OF LITIGATION. The 

words “expense of litigation’' used in an 
indemnity policy providing that tha insurer 
will pay the “expense of litigAtion,” in addi¬ 
tion to a fixed amount, include the costs 
of the suit incurred by the assured, the 
damages awarded the claimant on an appeal 
by the assured, and the interest that accrued 
on the judgment against the assured. 150 
Ky. 732, 150 8. W. 994. 

EXPENSES. See Family Expenses. 

Necessary Expense. 

EXPENSIVE. In its popular sense, 
that which would involve or require expense. 
31 Conn. 499. 

EXPERIENCE. The term “experi¬ 
ence” used in a credit insurance policy, meant 
a business transaction which was closed. 
133 Ky. 745, 118 S. W. 1004. 

The execution of a note in payment for 
goods sold on credit did not, until payment 
of the note close the transaction, so as to 
render it an “experience" which would 
justify the creditor in again extending credit 
to an old customer. 133 Ky. 745, 118 S. W. 
1004. 


EXPERIENCED MULE A mule 
that has been working in a mine nine or ten 
years, and is pretty well up to all the tricks, 
knowing enough to see tnat a collision is 
inevitable, ana jumping out of the way to 
avoid it, is on “experienced mule.” 156 Ky. 
715, 161 S. W. 1112. 

EXPERTS (Lafc. expert *, Instructed, 
proved by experience). Persons selected by 
the court or parties in a cause, on account 
of their knowledge or skill, to examine, 
estimate, and ascertain things and make a 
report of their opinions. Merlin, Rlpert. 
Witnesses who are admitted to testify from 
a peculiar knowledge of some art or science. 


ness may know more of the subject of 
inquiry and may better understand and 
appreciate it than the jury ; but to warrant 
its introduction, the subject of the inquiry 
must be one relating to some trade, pro¬ 
fession, science, or art iti which persons 
instructed therein by study and experience 
may bo supposed to have more skill and 
knowledge than jurors of average intelli¬ 
gence may generally be presumed to have ; *’ 
97 N. Y. fill ; and not only mar they testify 
to facts but they may give tneir opinions 
on them os experts; 110 N. Y. 429. The 
practical result of the rule admitting such 
testimony is far from satisfactory; its 
principal defect being thnt such witnesses 
are usually called because their known 
theories arc understood to support the fact 
which the party calling them wishes to 
prove: 40 Cal. 405. “They come,” says 
Lord Campbell, speaking of scientific wit¬ 
nesses, “ with a bias on their minds to sup¬ 
port the cause in which they are embarked, 
and hardly any weight should be given to 
their evidence ; ” 10 Cl. A F. 154. In an¬ 
other case it was said that it was generally 
safer to take the judgments of unskilled 
jurors than the hired and biassed opinions 
of experts ; 97 N. Y. 511 ; and such testi¬ 
mony is frequently characterized by the 
courts as of little value; 4 Dill. 488 ; 8 
Bonn. A A. 43; 6 Fish. 330 ; L. R. 6 Ch. 
Div. 415, n. See 32 Ain. L. Iteg. 529. 

On the other hand, the necessity of such 
testimony in certain classes of cases, par¬ 
ticularly those involving patent law, is thus 
set forth in 3 Rob. Pat. § 1012 :— 

" Notwithstanding the strictures passed upon ex¬ 
pert testimony by many Jurists on each side of the 
Atlantic, and the truth of (lie assertions by which 
these censures have been justified, it Is still certain 
that in most patent cases expert evidence Is, and 
must always be, indispensable. That the expert is 
consulted before he is summoned as a witness ; that 
when hia opinion Is unfavorable to the party who 
consults him he is not produced In court, at least on 
that side of tue case ; thnt w hen called as a witness 
his testimony is expected to support, and generally 
does support, the claims of the litigant on whose 
behalf he Is presonled.—are no doubt true ; but this 
la only wliat occurs In every other trial where 
counsel have properly prepared their case. The 
error lies with those who ascribe judicial functions 
to the patent-expert, and demand of him such free¬ 
dom from partisanship as the exercise of judicial 
powers requires. That there are experts In other 




Is forced to rely as the foundation or ILa own judg¬ 
ments, because Incapable of forming an opinion for 
Itself, and that such experts consequently All tho 
places of judrree and should be beyond the Influence 
and control of parties, must be conceded. But such 
Is not the ease with patent-experts, whose opinion 
Is received In evidence only In connection with the 
reasons on whlrh It Is based, and is to be accepted 
or rejected by the Jury according to their own view 
of Its fallacy or truth. The patent-expert, con¬ 
sidered In hla rest character, is an explorer, gifted 
with unusual powers of discernment and apprehen¬ 
sion ; a chronicler, trained to preserve the recollec¬ 
tion of the esaeotfai attributes of things; an ex¬ 
positor, fitted to embody tfip— essential attributes 
In accurate and Intelligible language; a monitor, 
able to suggest the conclusions which follow from 
the premisoi he has described. His relation to me 
jury la not unlike that which counsel sustain to the 
court, as guides to a correct decision of the issues 
severally confided to tbeir judgments,—the one 
pointing out facts and applying them in support of 
the claims advanced bv his employer, as the other 
produces bis authorities and applies them to the 
maintenance of his claims of law." 

Such assistance, it is properly suggested, 
it would not be wise in any tribunal to 
undervalue or reject; 8 Rob. Bat. £ 1012. 

The fact that the opinions of experts in 
patent oases are often diametrically oppo- 
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site does not necessarily discredit their 
testimony but merely emphasizes the fact 
that their opinions are to be regarded as 
opinions , merely, and a decision rendered 
between them; Hall, J., in 4 Fish. 12. A 
patent expert is in effeot an “auxiliary 
oourtsel n who argues upon the law and the 
facts; 28 Fed. Kep. 818. While expert 
evidence is not conclusive on the jury ; 1 
Fish 17 ; and is to be judged by the same 
standards as ordinary evidence; 27 Fed. 
Rep. 891 ; 4 Fish. 404 ; 1 Sawyer 512; 1 
Fisn. 298; and to be accorded by the jury 
such weight as they see fit; 1 Fish. 851; 6 
McLean 803 ; 3 id. 432; it is nevertheless 
of great value in patent oases, 2 Fish. 465 ; 

1 id. 133, 198. 481 ; 1 Bond 254 ; 5 McLean 
44 ; 3 Story 742 ; 2 Robb 288 ; 3 McLean 432. 

The value of such testimony depends on 
the skill, not the number; 4 McLean 70 ; 
and is to be measured by their reasons; 3 
Blatchf. 184; 4 Fish. 29, 232, 488. 

There are two classes of patent experts, 
as is clearly shown by an able writer, 
scientific and mechanical, each having a 
distinct sphere. The scientific expert is 
one familiarized by his studies and experi¬ 
ments with the principles of a science and 
qualified to understand, distinguish, and 
explain the subject-matter and application 
thereto of such science. His services are 
invoked to determine the character and 
scope of an invention with, reference to 
the condition of the art at the date of its 
production. His testimony is directed to 
the question whether the alleged invention 
is the result of an inventive act; whether 
it embraces or excludes a different inven¬ 
tion or is substantially the same in prin¬ 
ciple, function, or effect with any other. 
The mechanical expert represents the 
skilled workman in his art, wno by practi¬ 
cal training in it could comprehend and 
apply to it various instmmentsand methods. 
His evidence will bear upon the defence of 
want of novelty, prior patent, inutility of 
the invention, or ambiguity of the descrip¬ 
tion in the specification of the patent. One 
person may appear in both capacities. 3 
Rob. Pat. g 1013. See Curt. Pat. § 479. 

Expert testimony is admissible upon 
questions for the court as well as upon 
those for the jury, where it can be properly 
applied to the subject-matter of the’ ques¬ 
tion as the construction of the patent and 
whether a prior patent covers the same 
invention ; 3 Rob. Pat. § 1014. In dealing 
with such questions the court iB at liberty 
to admit expert evidence, but cannot be 
compelled to ao so, ana it is not error to 
refuse it; id.; 1 Fish. 487 ; 21 How. 88. 

It has been a matter of grave discussion 
whether an expert is bound to testify on 
matters of opinion without extra compensa¬ 
tion, the weight of decisions being tnat he 
is not bound to do so ; 1 C. K. 25 ; Sprague 
276 ; 5 So. L. Rev. 793 ; 59 Ind. 15 ; 60 Ark. 
508 ; contra , 6 Cent. L. J. 11; 21 D. C. 491 ; 
59 Ind. 1, 15 ; 6 So. Law Rev. 706. It was 
recently held that, in the absence of statu¬ 
tory authority, one who testifies for the 
state in a criminal case as an expert cannot 
demand extra compensation as such, at 
least when not compelled to make any pre¬ 
liminary examination or preparation, or to 
attend and listen to the testimony ; 60 Ark. 
204. When no demand is made in advance 
for special compensation, an expert witness 
can recover only the statutory witness fees ; 
3 Colo. App. 177. 

See, generally, as to who are experts, 
and the admissibility of their evidence, 1 
Greenl. Ev. 440; Tayl. Ev. 1209; SDougL 
157 ; 2 Mood. & M. 75 ; 9 Copn. 55 ; 17 Pick. 
497; 12 La. Ann. 183; 28 Am. L. Reg. 629,593; 
1 Am. L. Rev. 45 ; 5 id. 227, 428; 22 Alb. L. 
J. 365 ; 77 Cal. 579; 98 Mich. 611 ; 1 Misc. 
Rep. 354 ; 98 Ala. 285 ; 148 III. 571 ; 160 
Mass. 131 ; Hershell, How to Use Experts; 
Etting, Exp. Ev. See also Opinion ; Pat¬ 
ent ; Hypothetical Question. 

EX PUPATION. In Civil Law. The 
crime of abstracting the goods of a succes¬ 
sion. 

This is said not to be a theft, because the property 
no longer belongs to the deceased, nor to the heir 
before be has taken possession. In the common 
law, the grant of letters testamentary, or letters of 


administration, relates back to the time of the death 
of the testator or Intestate: so that the property of 
the estate Is vested In the executor or administrator 
from that period. 

EXPIRATION. Cessation ; ehd : as, 
the expiration of a lease, of a contract or 
statute. 

In general, the expiration of a contract 
puts an end to all the engagements of the 
parties, except to those which arise from the 
non-fulfilment of obligations created during 
its existence. Bee Partnership; Contract. 

The term is specially used to denote the 
day upon which the risk of an insurance 
policy terminates. When before the ex¬ 
piration of policies the companies agreed to 
“ hold ” the policies for renewal, and after 
the expiration the agent of the insured told 
them to continue to hold them until the 
form could be arranged, the policies were 
held to be in force; 162 Mass. 858. Tem¬ 
porary insurance from one day “ until " a 
certain other date, includes all of the day 
of expiration; 4 Diet. Rep. Pa. 882. See 
Insurance. 

When a statute is limited as to time, it 
expires by mere lapse of time, and then it 
has no force whatever ; and, if such a stat¬ 
ute repealed or supplied a former statute, 
the firet statute is, ipso facto , revived by 
the expiration of the repealing statute; 6 
Whart. 294; 1 Bland, Ch. 664; unless it ap¬ 
pear that such was not the intention nf t,he 
legislature; 8 East 212; Bacon, Abr. Stat¬ 
ute (D). 


OF THE LEGAL. In 
Scotch Law. The expiration of the term 
within which the subject of an adjudication 
may be redeemed on payment of the debt 
adjudged for. Bell, Diet.; 8 Jurid. Styles, 
Sded. 1107. 

EXPLICATTO (LatA. In Civil Law. 
The fourth pleading : equivalent to the sur¬ 
rejoinder of the common law. Calvinus, 
Lex. 

EXPLOSION. A sudden and rapid 
combustion, causing violent expansion of 
the air, and accompanied by a report. 22 
Ohio St. 348. 

There is no difference in ordinary use be¬ 
tween “explode" and “burst." The or¬ 
dinary ideais that the explosion is the cause, 
while the rupture is the effect; 44 N. Y. 151. 

Sec Smoke. 

EXPLOSIVES. A fire insurance com¬ 
pany includes the following as explosives: 
oenzine, benzole, dynamite, ether, fireworks, 
gasoline, Greek fire, gunpowder, naphtha, 
nitro-glycerine. Blasting powder included 
in the phrase, “other explosives.” 216 U. S. 
315. 

Powder is an explosive, dangerous to 
handle, the degree of danger corresponding 
to its quantity. 222 U. S. 424. 

EXPORT (v.). Technically includes 
the sending of merchandise from one country 
to a foreign country, and its landing in such 
a country. It is often used, however, to 
mean only the shipment from a country. 
228 U. 8. 530. The word “export” will be 
given the latter meaning when used in a 
statute the manifest purpose of which would 
be defeated by limiting tne word to its strict 
technical meaning. Id. 

While the word export technically in¬ 
cludes the landing in, as well as the shipment 
to a foreign country, it is often used as mean¬ 
ing only the shipment from this country and 
it will be so construed when used in a statute 
the manifest purpose of which would be 
defeated by limiting the word to its strict 
technical meaning. 228 U. S. 525. 

EXPORTS. Merchandise Bent from 
one country to another. Anderson; As 
used in the Consti., Art. 1, does not include 
articles transported from one State into 
another. Id.; 7 Nev. 142. Cf. Imports. 

EXPORTATION. In Common Law. 
The act of sending goods and merchandise 
from one country to another. 2 M. A G. 
155 ; 8 id. 959. 

In order to preserve equality among the states In 
their commercial relations, the constitution provides 
that “ no tax or duty shall be laid on articles ex¬ 


ported from any state." Art. 1, *. 9. And, to pre¬ 
vent a pernicious Interference with the commerce 
of the nation, the tenth section of the first article of 
the constitution contains the following prohibition : 
“ No state shall, without the consent of congress, 
lay any Imposts or duties on Imports or exports, 
except what may be absolutely necessary for exe¬ 
cuting Its inspection laws; and the net produce of 
all duties and imposts laid by any state on Imports 
or exports shall be for the use of the treasury of the 
United States; and all such laws shall be subject to 
the revision and control of the congress." Bps 12 
Wheat. 419 ; Importation. 

EXPOSE. A French word, sometimes 
applied to a written document containing 
the reasons or motives for doing-a thing. 
The word occurs in diplomaoy. 

To cast out to chance, to place abroad, or 
in a situation unprotected; 5 Mich, 90. 

To set out, bring into view; display, 
exhibit; show : as, to expose property to 
sale (75 Pa. 256), to expose the person (2 
Bishop, Cr. L. § 318,. Anderson. See 
Indecency. 

EXPOSITION DE PAET. In 
French. Law. The abandonment of a 
child, unable to take care of itself, either 
in a publio or private place. 

If the child thus exposed should be killed 
in consequence of such exposure, as, if it 
should be devoured by animate, the person 
so exposing it would be guilty of murder. 
Roeo. Cr. Ev. 591. 

EXPOSITORY STATUTES. See 

Statute. 

EXPOSURE. See Indecent Expos¬ 
ure. 

EXPOSURE OF PERSON. In 
Criminal Law. Such an intentional ex¬ 
posure, in a public place, of the naked body, 
as is calculated to shock the feelings of 
chastity or to oorrupt the morals. 

This offence is indictable on the ground 
that every public show and exhibition which 
outrages decency, shocks humanity, or is 
contrary to good morals, is punishable at 
common law. 1 Bish. Cr. Law § 1125; 32 
Mo. 560. An indecent exposure, though in 
a place of public resort, if visible by only 
one person, is not indictable. An omnibus 
ifi.ajKi/tfc place; 2 Cox, Cr. Cas. 376; 3 id- 
183 ; Dears!. 207. But see 1 Dev. & B. 208; 
68 N. C. 259. An ordinance making it an 
Offence to expose the person indecently 
without reference to the intent which 
accompanies the act, is a valid exercise of 
police power; 93 Mich. 135. 

See, generally, 1 Benn. & H. Lead. Cr. 
Cas. 442 ; 3 Day 103 ; 5 id. 81; 18 Vt. 574; 
1 Mass. 0; 2 8. & R. 91 ; 5 Barb. 203. 

EXPRESS. Stated or declared, as op¬ 
posed to implied. That which is made 
Known and not left to implication. It is a 
rule that when a matter or thing is ex¬ 
pressed it ceases to be implied by law ; ex- 
pres sum fad t cessare taciturn. Co. Litfc. 183. 

EXPRESS ABROGATION. A 

direct repeal in terms by a subsequent law 
referring to that which is abrogated. 

EXPRESS ASSUMPSIT. A direct 
undertaking. See Assumpsit ; Action. 

EXPRESS COMPANIES. Com¬ 
panies organized to carry small and valuable 
packages expeditiously in such manner as 
not to subject them to the danger of loss and 
damage which to a greater or less degree at¬ 
tends the transportation of heavy or bulky 
articles of commerce. 10 Fed. Rep. 218. 

An express company may be defined to 
be a common carrier that carries at regular 
and stated times, over fixed and regular 
routes, money and other valuable packages, 
which cannot be conveniently or safely 
carried as common freight; ana also other 
articles and packages of any description 
which the shipper desires or the nature of 
the article requires should have safe and 
rapid transit and quick delivery, transport¬ 
ing the same in the immediate charge of its 
own messenger on passenger steamers and 
express and passenger railway trains, which 
it does not own or operate, but with the 
owners of which it contracts for the car¬ 
riage of its messengers and freights ; and 
within cities and towns or other defined 
limits, it collects from the consignors and 
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delivers to the consignees at other places of 
business thegoods which it carries. 44 Fed. 
Rep. 816. Their right to use the facilities 
afforded by a railroad depends entirely on 
contract; 117 U. S. 8. 

Thev are common carriers ; 44 Ala. 488 ; 

9$ Ohio Bt. 144 ; 36 Ga. 669 notwithstand¬ 
ing a declaration in their bill of lading that 
they are not to be so considered; 98 U. S. 
174 ; 15 Minn. 270. See Common Carriess. 

Uke all other common carriers they must 
receive all goods offered for transporta¬ 
tion, on being paid or tendered the proper 
charge ; 0 Hun 844 : 5 Cush. 09 ; and if they 
cannot transport them within a reasonable 
time, must refuse them or be responsible for 
loss cau sed bv the delav ; 54 N. 1.600 ; 76 id. 
906 ; 64 Hi *188. They may also refuse to 
receive dangerous articles for transport¬ 
ation ; 15 Wall. 524 ; 107 Mass. 568. 

An express company insures the safe de¬ 
livery or the goods received at the destin¬ 
ation if on its own route ; if not, safe 
delivery at the end of its own route to the 
next carrier ; and will be relieved only bv 
the act of God or of the public enemy ; 33 
N. J. L. 543; 58 Ill. 44 ; 49 Miss. 480 ; 49 
N. Y. 491; 69 Pa. 394 ; 101 Mass. 420 ; 52 
Vt. 335. 

An express company may by special con¬ 
tract limit its liability for the value of 
goods lost; 69IU. 62 ; 62 N. Y. 35 ; 74 id. 
133 ; 28 Ohio St. 144 ; 89 Ind. 475 : except 
for losses due to its own negligence or mis¬ 
conduct; 93 U. S. 174; 93 Ill. 523; 74 Mo. 
538 ; 87 N. Y. 413. A contract between an 
express company and its messenger exempt¬ 
ing it from liability for injury to him oy 
the negligence of the carrier, is valid and 
may extend so far as to authorize the ex¬ 
press company to contract with the carrier 
against liability to the messenger ; but such 
contract will not enure to the benefit of the 
carrier having no knowledge of it or not 
having availed itself of it by contracting 
with the express company; 44 N. E. Rep. 
(Ind.) 796. 

The express business is an “ industrial 

P ursuit ” within the meaning of U. S. Rev. 

tat. § 1889, and may therefore be carried 
on in Washington territory by a corporation 
formed there under a general law, or by a 
corporation otherwise duly formed or in¬ 
corporated elsewhere ; id .; 10 Sawy. 441; 
43 Fed. Rep. 467. 

By various statutes of New York, an ex¬ 
press company organized as a joint-stock 
company has all the powers of a corpora¬ 
tion, except that it has no right to adopt 
and use a common seal; 3 Abb. N. S.'163. 

A statement filed by an express company 
showing that the business was managed, 
and its property and effects owned, by five 
trustees, the names of four of whom, and 
their respective places of residence, were 
given; tnat there was one vacancy, and 
that “ the persons interested as cestui que 
trust are the stockholders of said company, 
who change from day to day, and of whom 
it is impossible to make an accurate state¬ 
ment, owing to the frequency of such 
changes,” was a substantial compliance 
with the requirement of an act requiring 
that the statement so filed shall show the 
full name of every member of such com¬ 
pany and his proper place of residence ; 32 
Ind. 19. 

See an epitome of the law on this subject 
at that date by Judge Redfield in 5 Am . 
Law Reg. n. 8. 1; and three articles on ex¬ 
press companies as common carriers; id. 
449, 513, 648. See also as to limiting lia¬ 
bility,?/ id. 570 : discrimination ; 1 Am . & 
Eng. Corp. Cas. 390; and as to carriers by 
express generally; 20 Am. L. Reg. 602; 5 
Myers, Fed. Dec. 647 ; 3 Am. & Eng. R. 
R. Cas. 601 ; 13 id. 425; 16 id. 93; 23 id. 
572. 

EXPRESS CONSIDERATION. A 

consideration expressed or stated by the 
terms of the contract. 

EXPRESS CONTRACT. One in 
which the terms are openly uttered and 
avowed at the time of making. 2 Bla. Com. 
443 ; 1 Pare. Contr. 4. One made in express 
words. 2 Kent 450. flee Contracts. 

EXPRESS COVENANTS. Those 


stated in words more or less distinctly ex¬ 
pressing the intent to covenant; 88 Ga. 075. 
See Covenant. 

EXPRESS TRUST. One declared in 
express terms. See Trusts. 

EXPRESS WARRANTY. One ex¬ 
pressed by particular words. 2 Bla. Com. 
300. The statements in an application for 
insurance are usually construed to consti¬ 
tute an exprees warranty. 1 Phil. Ins. 846. 
See Warranty. 

EXPROMISSIO (Lat.). In Civil 
Law. The species of novation by which 
a creditor accepts a new debtor, who be¬ 
comes bound instead of the old, the latter 
being released. See Novation. 

EXPROMISSOR. In Civil Law. 

The person who alone becomes bound for 
the debt of another, whether the latter were 
obligated or not. He differs from a surety, 
who is bound together with his principal. 
Dig. 12. 4.4; 16.1.13 ; 24,8. 64. 4 ; 38.1. 37. 8. 

EXPROPRIATION. The surrender of 
a claim to exclusive property. Wharton. 

Compulsorily depriving a person of a right 
of property belonging to him in return for 
a compensation. K. & L. Diet.; St. Bonnet; 
Holtz. Encyc. The term has been intro¬ 
duced from its use in foreign countries to 
denote a compulsory purchase of land, etc., 
for the purpose of a railway, canal, or the like. 
(“expropriation pour cause d'ulilile publujue”) 
Id.; 1 App. Cas. 384. See Eminent Domain. 

The exclusion of the small owner or wage 
earner from the ownership of land and other 
property throu gh their centralization in the 
Lands of monopolists. English. 

EXPULSION (Lat. expellere , to drive 
out). The act of depriving a member of a 
body politic or corporate, or of a society, 
of his right of membership therein, by the 
vote of such body or society, for some viola¬ 
tion of his duties as such, or for some of¬ 
fence which renders him unworthy of longer 
remaining a member of the same. 

By the constitution of the United States, art. 1, 
a. 6,12, each house may determine the rules of its 
proceedings, punish its members for disorderly 
behavior, and, with the concurrence of two-thirds, 
expel a member. In the case of John Smith, a sen¬ 
ator from Ohio, who was expelled from the senate 
in 1607, the committee made a report which embraces 
the following points: 

First. That the senate may expel a member for 
a high misdemeanor, such as a conspiracy to com¬ 
mit treason. Its authority Is not confined to an 
aft done in its presence. 

Second. That a previous conviction Is not requi¬ 
site in order to authorize the senate to expel a mem¬ 
ber from their body for a high offence against the 
United States. 

Third. That although a bill of indictment against 
a party for treason and misdemeanor has been aban¬ 
doned, because a previous indictment against the 
principal party had terminated in an acquittal, 
owing to the inadmissibility of the evidence upon 
that Indictment, yet the senate may examine the 
evidence for themselves, and If it be sufficient to 
satisfy their minds that the party is guilty of a high 
misdemeanor It is sufficient ground of expulsion. 

Fourth. That the fifth and sixth articles of the 
amendments of the constitution of the United 
States, containing the general rights and privileges 
of the citizens as to criminal prosecutions, refer 
only to prosecutions at law, and do not affect the 
Jurisdiction of the senate as to expulsion. 

Fifth. That before a committee of the senate, 
appointed to report an opinion relative to the honor 
and privileges of the senate, and the facts respect¬ 
ing the conduct of the member Implicated, such 
member is not entitled to be heard in his defence 
by counsel, to have compulsory process for wit¬ 
nesses, or to be confronted with his accusers. It is 
before the Benate that the member charged is en¬ 
titled to be heard. 

Sixth. In determining on expulsion, the senate 
Is not bound by the forms of judicial proceedings 
or the rules of judicial evidence; nor, it seems, is 
the same degree of proof essential which is required 
to convict of a crime. The power of expulsion 
must. In its nature, be discretionary, and Its exercise 
of a more summary character. 1 Ball, Law Journ. 
48®, 465 ; 6 Wheat. 204; Cooley, Const. Llm. lG2. 

Corporations have the right of expulsion 
in certain cases, as such power is necessary 
to the good order and government of cor¬ 
porate bodies ; and the cases in which the 
inherent power may be exercised are classi¬ 
fied by Lord Mansfield as follows: 1. When 
an offence is committed which baa no im¬ 
mediate relation to a member's corporate 
duty, but is of so infamous a nature as to 
render him unfit for the society of honest 
men ; such as the offences of perjury, for¬ 
gery, and the like. But before an expul¬ 
sion is mode for a cause of this kind it is 


necessary that there should be a previous 
conviction by a jury according to the law 
of the land. 2. When the offence is against 
his duty as a corporator, in which case he 
may be expelled on trial and conviction 
before the corporation. 8. The third is of 
a mixed nature, against the member's duty 
as a corporator, and also indictable by the 
law of the land; 1 Burr. 517; 75 Pa. 291 ; 
50 id. 107 ; 15 Am. Rep. 27 ; Field, Corp. 78; 
47 Wis. 070 ; 1 Spelling, Priv. Corp, § 523. 
See 1 Thomp. Corp. 800-030, where the sub¬ 
ject is fully treated ; Amotion ; Dispban- 

CHIRRMRNT. 

Distinguished from Banishment, 
Extradition. Expulsion constitutes 
□either banishment nor extradition. Those 
who have been banished are, like those who 
ore expelled, forced to leave the country ; 
but wnereas those who are subjected to 
banishment are compelled to depart only 
when lawfully convicted of a crime which 
entails banishment as its penalty, those who 
are expelled are subject to deportation on 
being served with an official order to that 

effect.The Government, on the 

one hand, issues the order of expulsion 
(deportation) in due course and at its dis¬ 
cretion without any preliminary under¬ 
standing with the state of which the party 
expelled is a national ; end on the other hand, 
the grounds of expulsion need not be set out 
in the order, for, on principle, the Govern¬ 
ment is the sole judge as to the necessity to 
deport. This absence of prior entente with 
the state to which the deportee belongs 
results in expulsion being a unilateral act, 
differing essentially thereby from extradition, 
with which expulsion is at times confused. 
Extradition presupposes a prior under¬ 
standing between states ns a matter of 
course : it constitutes a bilateral act in the 
form of a convention agreed upon between 
two states. When a state extradites a person, 
or in other words delivers up an individual 
accused of crime, or who has actually been 
found guilty of an ofiVnsc committed out¬ 
side of its jurisdiction and against the laws 
of the state which is seeking to have him 
extradited and which has the right to deter¬ 
mine and to punish his guilt, this is done by 
force of prior treaties or by virtue of a special 
agreement between states. When, on the 
other hand, a state expels, . . . it is not 

because it is under any obligation to do so 
based on a contract with another Btate. 
(Alexis Martini, l’Expulsion dcs Strangers, 
pp. 5, 6.) Bouvc, Exc lusion and Expulsion 
of Aliens in the United States, p. 6. See 
Deportation ; Extradition : Renvoi. 

EXTENSION, In Common Law. 
This term is applied among merchants to 
signify an agreement made between a debt¬ 
or ana his creditors, by which the latter, in 
order to enable the former, embarrassed in 
his circumstances, to retrieve his standing, 
agree to wait for a definite length of time 
after their several claims become due and 
payable, before they will demand payment. 
It is often done by the issue of notes of 
various maturities. 

Among the French, a similar agreement 
is known by the name of attermoiement. 
Merlin, Ripert. mot Attermoiement. 

EXTENSION OP PATENT (some¬ 
times termed Renewed of Patent). In Pa¬ 
tent Law. An ordinary patent was-for¬ 
merly granted for the term of fourteen 
years. But the law made provision that 
when any patentee, without neglect or fault 
on his part, had failed to obtain a reason¬ 
able remuneration for the time, ingenuity, 
and expense bestowed upon the same and 
the introduction thereof into use, he might 
obtain an extension of such patent for the 
term of seven years longer. A fee of forty 
dollars was required from the applicant, 
and a public notice of sixty days was to be 
given of the application. No extension 
could be granted after the patent hod once 
expired. 

The extension of a patent was intended for 
the sole benefit of the inventor; and where 
it was made to appear that he would receive 
no benefit therefrom, it would not be grant¬ 
ed. The assignee, grantee, or licensee of an 
interest in the original patent retained no 
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satisfaction and full payment of a debt and 
the-creditor releases the debtor; IX Johns. 
6X8; or implied, as when a person liath a 
yearly rent out of lands and becomes owner, 
either by descent or purchase, of the estate 
subject to the payment of the rent, and the 
latter is extinguished ; 8 Stew. 60 ; but the 
person must have as high an estate in the 
land as in the rent, or the rent will not be 
extinct; Co. Litt. 147 b. 

There are numerous cases where the 
claim is extinguished by operation of law : 
for example where two persons are jointly 
but not severally liable for a simple con¬ 
tract-debt, a judgment obtained against 
one is at common law an extinguishment 
of the claim on the other debtor ; 1 Pet C. 
C. 801; 2 Johns. 213. 

A conveyance of mortgaged land by the 
mortgagor to the mortgagee extinguishes 
the mortgage ; 114 111. 888. Taking a note 
for the amount due does not deprive a 
claimant of his right to a lien, but merely 
suspends its enforcement until the note is 
payable; 7 Miao. Rep. 79. 

See, generally, Co. Litt. 147 b ; 6 Whart. 
541; 8 Conn. 62; 1 Ohio 187; 11 Johns. 
618 ; 1 Halst. 190 ; 4 N. H. 251; 81 Pa. 475 ; 
154 Mass. 314 ; W Me. 88; 54 Fed. Rep. 568; 
87 Neb. 677; 2 Crabb, R. P. § 1487. 

EXTINGUISHMENT OF COM¬ 
MON. Loss of the right to have common. 
This may happen from various causes; by 
the owner of the common right becoming 
owner of the fee; by severance from 
the land ; by release; by approvement; 
2 Hill, R. P.75; 2 Steph. Com. 41 ; 1 Crabb, 
R. P. § 841 ; Co. Litt. 280 ; 1 Bacon, Abr, 
628 ; Cro. Eliz. 594. 

EXTINGUISHMENT OF COPY¬ 
HOLD. This takes place by a union of 
the copyhold and freehold estates in the 
same person ; also by an act of the tenant 
showing an intention not to hold any longer 
of his lord ; Butt. 81 ; Cro. Eliz. 21; Wms. 
R. P. 287 ; Watk. Copyh. 

EXTINGUISHMENT OF A DEBT. 

Destruction of a debt. This may be by the 
creditor’s accepting a higher security ; 1 
Salk. 304 ; 1 Md. 492 ; 24 Ala. N. s. 489. A 
judgment recovered extinguishes the origi¬ 
nal debt; 1 Pick. 118 ; Hill & D. 362. A 
trust deed given to secure the payment of a 
bond is not affected bv tho rendition of a 
judgment on the bond, since the original 
debt is not thereby merged, but only the 
form of the evidence of the debt charged ; 
89 Va. 524. A debt evidenced by a note 
may be extinguished by a surrender of the 
note ; 10 Cush. 169 ; 26 Pa. 60 ; 3 Ind. 837. 
As to the effect of payment in extinguish¬ 
ing a debt, see Payment. 

EXTINGUISHMENT OF BENT. 

A destruction of the rent by a union of the 
title to the lands and the rent in the same 
person. Termea de la Ley; Cowel ; 8 

yliarsw. Bla. Com. 325, note. 


In a Urge sense tha term Includes ur oppravlon 
under oolor of right; but It la generally and con- 
etantly ueed In the more limited technical — 
above given. 

The incumbent of an office, which it was 
attempted to create by an unconstitutional 
statute, cannot be guilty of extortion, as he 
is neither a dejure nor a de facto officer : 
31 Atl. Rep. (N, J.) 218. 

To constitute extortion, there must be the 
receipt of money or something of value ; 
the taking a promissory note which is void 
is not sufficient to make an extortion ; 2 
Mass. 628 ; 16id. 03. See Bacon, Abr. ; Co. 
Litt. 168. It is extortion and oppression 
for an-officer to take money for the per¬ 
formance of his duty, even though it be in 
the exercise of a discretionary power; 2 
Burr. 927. See 6 Cow. 661 ; 1 Cai. 180; 8 
Pa. 183 ; 152 id. 554 ; 1 South. 824 ; 7 Pick. 
279 ; 4 Cox, Cr. Cas. 387. See 27 Tex. App. 
513 ; 133 N. Y. 849. 


__ “Extra 

brakem&n” is described to mean one who 
has no regular employment, but takes the 
place of a regular employe when off duty. 
80 S. W. 499. 

EXTRA-DOTAL PROPEBTY. In 

Louisiana this term is used to designate 
that property which forme no part of the 
dowry of a woman, and which is also called 
paraphernal property. La. Civ. Code, art. 
2315. 

EXTRA - JUDICIAL. That which 
does not belong to the judge or his jurisdic¬ 
tion, notwithstanding which he takes oog- 
nizance of it. Extra-judicial Judgments 
and acts are absolutely void. See Corah 
NON Judicr ; Merlin, R&pert. Exc&m de 
Ptmvoir. 

EXTRA-JUDICIUM. Extra-judicial; 
out of 'the proper cause. Judgments ren¬ 
dered or acts done by a court which has no 
jurisdiction of the subject, or where it has 
no jurisdiction, are said to be extra-judieiaL 

EXTRA QUATUOB MARTA (Lat. 
beyond four seas). Out of the realm. 1 
Bla. Com. 157, See Beyond Ska. 

| EXTRA SERVICES. When used 
with reference to officers it should be con¬ 
strued to embrace all services rendered by 
such for which no compensation is given 
by law. 21 Ind. 32. 

Also, extraordinary son ices ; beyond whni 
is common, additional to what is due or ex¬ 
pected. Anderson. 

EXTRA-TERRITORIALITY. That 
quality of laws which makes them operate 
beyond the territory of the power enacting 
them,upon certain persons or certain rights. 
See Wheat. Int. Law 121; 19 Law M. AR., 
4th aeries 147. 

A fiction by which a public minister, 
though actually in a foreign country, is sup- 

K osed still to remain within the territory of 
is own sovereign. 


right In the extension, unless by reason of 
some stipulation to that effect. But where 
any person had a right to use a specific mar 
ohine under the original patent he still re¬ 
tained that right after the extension. See 
act of 1830, § 18, and act of 1848, ft 1 ; Pa- 
TBNTO. By actof congress of March 2,1861, 
c. 88, § 16, 13 8tat L. 249, it was pro¬ 
vided that patents should be granted for 
the term of seventeen years, and further 
extension was forbidden. U. S. Rev. Stat. 
§ 4924, provided for the granting of exten¬ 
sions only on patents issued prior to March 
2, 1861. 

EXTENT. A writ, issuing from the ex¬ 
chequer, by which the body, goods, and 
lands of the debtor may all be taken at once 
to satisfy the judgment. 

It U bo called because title sheriff is to cause the 
lands to be appraised at their full extended value 
before be delivers them to the plaintiff. Fitxh. N. 
B. 181. The writ originally la,y to enforce judgments 
In case of recognisanoee or debts acknowledged on 
statutes paerchant or staple; see stat. 18 Edw. I. de 
Hereof or (btu ; 97 Edw. I1L c. 9 ; and by 88 Hen. 
vm. c. ». was extended to debts due the crown. 
The term » sometimes used in the various states of 
tbs United States to denote writs which give the 
creditor possession of the debtor's lands for a lim¬ 
ited time till the debt be paid. 10 Man. 180. 

Extent in aid is an extent issued at the 
suit or instance of a crown-debtor against a 
person indebted to himself. This writ-waa 
much abused, owing to some peculiar privi¬ 
leges possessed by crown-debtors, and its 
use was regulated by stat. 57 Geo. III. c. 
117. See 8 Bla. Com. 419. 

Extent in chief is an extent issued to take 
a debtor’s lands into the possession of the 
crown. See 2 A 8 Viet. c. 11 ; 5 A 6 Viet, 
o. 86, § 8. 

Manorial extent. A survey of a manor 
made by a jury of tenants, often of unfroe 
men sworn to sit for the particulars of each 
tenancy, and containing the smallest de¬ 
tails as to the nature of the service due. 

Then manorial extents “were made In the In¬ 
terest of the lords, who were anxious that all due 
servloee should be done ; but they imply that other 
and greater services are not due, tnat the customary 
tenants, even though they- be unfree men, owe these 
services for their tenements, no less and no more. 
Statements that the tenants are not bound to do 
services of s particular kind are not very uncom¬ 
mon ;” 1 Poll. & Maitl. 848. “Many admissions 
against their own (the lords) Interests the extent of 
their manors may contain ; they suffer It to be re¬ 
corded that a 1 day's work' ends at noon, that In re¬ 
turn for some works they must provide food, even 
that the work is not worth the food that has to be 
provided ; but they do not admit that for certain 
causes, and for certain causes only, may they take 
cbelr tenements into their own hands. As a matter 
of fact It Is seldom of an actual ejectment that the 
peasant has to complain ; ” id. 859. Many examples 
of the manorial extents have been preserved In the 
monastic cartularies and elsewhere. “ Among the 
most accessible are the Bolden Book (printed at the 
end of the Domesday); the Black Book of Peter¬ 
borough, the Domesday of St. Paul's, the Worcester 
Register, the Battle Cartulary, all published by the 
Camden Society ; the Ramsey, Gloucester, and Mal¬ 
mesbury Cartularies or regunters published in the 
Rolls senes ; the Burton Cartulary of the Salt So¬ 
ciety and the Yorkshire Inquisitions of the York¬ 
shire Record Society ; " id. 189. 

EXTENUATION. That which rend era 
a crime or tort lees heinous than it would 
be without it. It is opposed to aggravation. 

In general, extenuating circumstances 
go in mitigation of punishment in criminal 
cases, or of damages in those of a civil na¬ 
ture. 

EXTERRITORIALITY (Fr.). This 
term (exterritoriality) is used by French ju¬ 
rists to signify the immunity of certain per¬ 
sons, who, although in the state, are not 
amenable to its laws: foreign sovereigns, 
ambassadors, ministers plenipotentiary, 
and ministers from a foreign power, are of 
this class. Foelix, Droit Intern. Privt, liv. 
2,tit. 2, c. 2, s.4; Westl. Priv. Int. L. 211. See 
Davis, Int. L. 59, 150; Ambassador ; Con¬ 
flict of Laws ; Privilege from Arrest. 

EXTINGUISHMENT. The destruc¬ 
tion of a right or contract. The act by 
which a contract is made void. The anni¬ 
hilation of a collateral thing or subject in 
the subject itself out of which it is derived. 
Prest. Merg. 9. For the distinction between 
an extinguishment and passing a right, see 
2 Sharaw. Bla. Com. 825. 

An extinguishment may be by matter of 
fact and by matter of law. It is by matter 
of fact either express, as when one receives 


EXTINGUISHMENT OF WAYS. 

Destruction of a right of way, effected 
usually by a purchase of the close over 
which it lies by the owner of the right of 
way. 2 Washb. R. P. 

EXTORSI V ELY . A technical word 
used in indictments for extortion. 

When a person is charged with extoraive- 
ly taking, the very import of the word shows 
that he is not acquiring possession of his 
own; 4 Cox, Cr. Cas. 887, In North Caro¬ 
lina the crime may be charged without 
using this word ; 1 Hayw. 406. 

EXTORTION. The unlawful taking 
by any officer, by color of his office, of any 
money or thing of value that is not due to 
him, or more than is due, or before it is due. 
4 Bla. Com. 141 ; 152 Pa. 554; 1 Hawk. PL 
Cr. c. 68, s. 1 ; 1 Russ. Cr.* 144; 2 Biah. Cr. 
L. 890; 14 Fed. Rep. 595. 

At common law, any oppression by color 
of right; but technically the taking of 
money by an officer, by reason of his office, 
where none at all was due, or when it was 
not yet due. The obtaining of money by 
force or fear is not extortion ; 61 Hun 571; 
Whart. Cr. L. 888. 


EXTRA - TERRITORIUM. Beyond 
or outside of the territorial limits of a state. 
6 Binn. 358. 

EXTRA V TA Iff , Out of the way. 
When, in an action of trespass, the defend¬ 
ant pleads a right of way, the defendant 
may reply extra viam , that the trespass was 
committed beyond the way, or make a new 
assignment. 16 East 843, 849. 

EXTRACT. A part of a writing. In 
general, an extract i9 not evidence, because 
the whole of the writing may explain the 
part extracted, so as to giye it a different 
sense ; but sometimes extracts from public 
bookffvare evidence, as extracts from the 
registers of births, marriages, and burials, 
kept according to law, when the whole of 
the matter has been extracted which r elate s 
to the cause or matter in issue. 

EXTRACTOR OF THE COURT 
OF SESSION. In Scotland. A sala¬ 
ried officer of the High Court of Justice. 

EXTRADITION [1st sac, from, fro- 
ditio, handing over). The surrender by one 
sovereign stale to another, on its demand, 
of persons oharged with the commission of 
crime within its jurisdiction, that they may 


393 


EXTRADITION 


be dealt with according to its laws. 

The surrender of persona bj one sover- 
en state or politioal community to an- 
other, on its demand, pursuant to treaty 
stipulations between them. 

Tiie surrender of persons by one federal 
state to another, on its demand, pursuant to 
their federal constitution and laws. 

IftlAowf treaty stipulations. Public jurists 
are not agreed as to whether extradition, 
independent of treaty stipulations, is a 
matter of imperative duty or of discretion 
merely. Some have maintained the doctrine 
that the obligation to surrender fugitive 
criminals was perfect, and the duty of ful¬ 
filling it. therefore, imperative, especially 
where the crimes of which they were ac¬ 
cused affected the peace and safety of the 
state: but others regard the obligation as 
imperfect in its nature, and a refusal to 
surrender such fugitives as affording no 
ground of offence. Of the former opinion 
are Grotius. Heineccius, Burlamaqui, Vat- 
tel, Rutherforth, Schmelzing, ana Kent; 
the latter is maintained by Puffendorf, 
Voei, Martens, Kluber, Leyser, Kluit, 
Saalfeld, Schmaltz, Mittenneyer, Heffter, 
and Wheaton. 

Except under the provisions of treaties, 
the delivery by one country to another of 
fugitives from justice is a matter of comity, 
not of obligation ; 119 U. S. 407. 

Foreign extradition belongs solely to the 
national government ; 14 How. 1011; 10 S. 

Sc R. 125; 119 U. S. 407. A state cannot 
regulate the surrender of fugitives from 
justice to foreign countries; 50 N. Y. 321. 

Many nations have practised extradition 
without treaty engagements to that effect, 
as the result of mutual comity and conven¬ 
ience ; others have refused. The United 
States has always declined to surrender 
criminals unless bound by treaty to do so ; 1 
Kent 39, n. ; 1 Opin. A ttys. Gen. 511; 6 
id 85, 431 ; 50 N. Y. 821 ; 14 Pet. 540 ; 12 
Vt. 631 ; 1 Dali. 120. The existence of an 
extradition treaty does not prohibit the 
surrender by either country of a person 
charged with a crime not enumerated in 
the treaty; 86 Pao. Rep. (Cal.) 669. No 
state has an absolute right to demand of 
another the delivery of a fugitive crimi¬ 
nal, though it has what is called an imper¬ 
fect right, but a refusal to deliver the crim¬ 
inal is no just cause of war. Per Tilgh- 
m&n, C. J., in 10 8. A R. 125. 

Under treaty stipulations. The sover¬ 
eignty of the United States, as it respects 
foreign states, being vested by the consti¬ 
tution in the federal government, it apper¬ 
tains to it exclusively to perform the du¬ 
ties of extradition which, by treaties, it 
may assume; 14 Pet. 540; lift U. S. 407, 
and, to enable the executive to discharge 
Such duties, congress passed the act of 
Aug. 12, 1848,11 Stat. L. 802. The general 
government alone has the power to enact 
laws for the extradition of foreign crim¬ 
inals. It pos ses s e s that power under the 
treaty power in the constitution ; 14 Pet. 
540 ; 50 N. Y. 821; 12 Blatch. 891. See 14 
How. 108. 

Treaties have been maae between the 
United States and many foreign powers for 
the mutual surrender of persons charged 
with oert&in crimes. These treaties may be 
found in full in the United 9tates Statutes 
at Large, in 2 Moore on Extradition 1072 
Has well. Treaties Sc Conventions, U. 8. See 
also 17 Am. L. J. 44. 

Austria-Hungary. Murder, assault with 
intent to commit murder, piracy, arson, 
robbery, forgery, counterfeiting, and em¬ 
bezzlement of public moneys. 

Baden. Same as Austria-Hungary. 

Bavaria . Same as Austria-Hungary. 

Belgium . Murder, attempt to commit 
murder, rape, abortion* anon, bigamy, pira¬ 
cy, mutiny, burglary, forgery, counterfeit¬ 
ing, embezzlement of public moneys and 
also of private moneys, wilful destruction 
or obstruction of railroads which endan¬ 
gers human life, reception of articles ob¬ 
tained by means of any one of the above 
Crime* 

Bremen. Same as Prussia. See poet. 

Dominican Republic. Murder, attempt 
to comm it murder, rape, forg e r y , counter¬ 


feiting, arson, robbery, intimidation, forc¬ 
ible entry of an inhabited house, piracy, 
embezzlement by public officers or by pri¬ 
vate persons. 

Ecuador. Murder, arson, rape, piracy, 
mutiny, burglary, forgery, counterfeiting, 
embezzlement of public property. 

France. Murder, rape, forgery, anon, 
embezzlement by public officers or private 
persons and counterfeiting. 

Great Britain. Murder, manslaughter, 
assault with intent to commit murder, 
piracy, arson, robbery, forgery, counter¬ 
feiting, embezzlement, larceny, receiving 
money or valuables known to have been 
embezzled stolen, or fraudulently obtained, 
fraud by a bailee, banker, agent, factor, 
trustee, or director of board of officers of 
any company made criminal by the laws 
of both countries, perjury, rape, abduction, 
child-stealing, kidnapping, house-breaking, 
shop-breaking, piracy, mutiny, crimes 
against the laws of both countries for the 
suppression of slavery, and slave-trading. 
See 14 Am. L. J. 85 ; 15 id. 224. 

Hanover. Murder, assault with intent 
to commit murder, piracy, arson, robbery, 
forgery, or utterance of forged papers, coun¬ 
terfeiting and embezzling of public moneys. 

Hawaiian Islands. Murder, piracy, ar¬ 
son, robbery, forgery or the utterance of 
forged papers. 

Hayti. Murder, attempt to commit mur¬ 
der, piracy, rape, forgery, counterfeiting, 
utterance of forged papers, arson, robbery, 
and embezzlement by publio officers or 
private persons. 

Italy. Murder, attempt to commit mur¬ 
der, rape, arson, piracy, mutiny, burglary, 
the utterance of forged papers and coun¬ 
terfeiting of publio, sovereign, or govern¬ 
ment acts, counterfeiting, embezzlement 
of public moneys, and embezzlement by 
private persons. See 11 Law Mag. Sc Rev., 
4th ed. 62. 

Japan. Murder, assault with intent to 
commit murder, counterfeiting, forgery, 
embezzlement of publio funds, robbery, 
burglary, entering or breaking into offices 
of government or of banks, trust com¬ 
panies, insurance, or other companies with 
the intent to commit a felony, perjury, 
rape, arson, piracy, assault with intent to 
kill, and manslaughter on the high seas on 
board a ship bearing the flag of the de¬ 
manding country, malicious destruction 
of or attempt to destroy railways, trams, 
vessels, briages, dwellings, public edifices, 
or other buildings when the act endangers 
human life. 

Luxemberg. Murder, attempt to commit 
murder, rape, attempt to commit rape, abor¬ 
tion, bigamy, arson, piracy, mutiny, burg¬ 
lary. forgery, counterfeiting, embezzling of 
public moneys, embezzling by private per¬ 
sons, wilful obstruction, or destruction of 
railroads which endangers human life, re¬ 
ception of articles obtained by means of any 
of the above Crimea An attempt against the 
life of the head of a foreign government or 
against that of any member of his family 
when such an attempt comprises the -act 
either of murder, assassination,or poisoning 
shall not be considered a political offence 
or an act connected with such an offence. 

Mecklenberg-Schwerin. Same as Prussia. 
Beepost. 

Mecklenberg-Strelitz. Same as Prussia. 
Seeposf. 

Mexico. Murder, assault with intent to 
commit murder, mutilation, piracy, arson, 
rape, kidnapping, forgery, counterfeiting, 
embezzling of public moneys, robbery, 
burglary, larceny of goods of the value of 
$25, or more when the same is committed 
within the frontier states or territories of 
ths contracting parties. 

Netneriands. Murder, manslaughter, at¬ 
tempt to commit murder, rape, bigamy, 
abortion, arson, burglary, mutiny, breaking 
and entering publio offices or the offices of 
banks, trust companies, insurance com¬ 
panies, and attempt to commit theft there¬ 
in, robbery, forgery, counterfeiting, embez¬ 
zling by publio officers, embezzling by pri¬ 
vate persons, intentional destruction of a 
vessel on the high seas, kidnapping of 
■ minors, obtaining money or valuables by 


false devices, larceny, wilful destruction or 
obstruction of railroads which endangers 
human life. 

Nicaragua. Murder, piracy, arson, rape, 
mutiny, burglary, robbery, forgery, ooun- 
feiting, embezzling of public money, em¬ 
bezzling by private persons. 

North German Confederation. Same as 
Prussia. See post. 

Oidenbery. Same as Prussia. See poet. 
Orange Free State. Murder, attempt to 
commit murder, rape, forgery, arson, rob¬ 
bery, forcible entry of an inhabited house, 
piracy, embezzling by public officers, or by 
private persons. 

Ottoman Porte. Murder, attempt to com¬ 
mit murder, rape, arson, piracy, mutiny, 
burglary, forgery, counterfeiting, embez¬ 
zling of public moneys by private persons. 

Peru. Murder, abduction, rape, Digamy, 
arson, kidnapping, robbery, Urceny, bur¬ 
glary, counterfeiting, embezzling of publio 
moneys, or by private persons, fraud, bank¬ 
ruptcy, fraudulent barratry, mu tiny .severe 
injuries intentionally inflicted on railroads, 
or to telegraph lines, or to persons by 
means of explosions of mines or steam 
boilers, piracy, 

Prussia. Murder, assault with intent to 
commit murder, piracy, arson, robbery, 
forgery, utterance of forged papers, coun- # 
teneiting, embezzling of public moneys. 

Salvador. Murder, attempt to commit 
murder, rape, arson, piracy, mutiny, bur¬ 
glary, robbery, forgery, counterfeiting, em¬ 
bezzling of public moneys and by private 
persons. 

Schaumberg-Lippe. Same as Prussia. See 
ante. 

Spain. Murder, attempt to commit mur¬ 
der, rape, arson, piracy, mutiny, burglary, 
breaking and entering offices of govern¬ 
ment or banks, trust companies or insur¬ 
ance companies with intent to commit 
felony therein, robbery, forgery or the 
utterance of forged papers, counterfeit¬ 
ing, embezzling of public funds and by 
private persons, kidnapping, destruction or 
loss to a vessel caused intentionally on the 
high seas by persons on board the said ves¬ 
sel, obtaining by threats or false devices 
money or valuables, larceny, slave-trading. 
See 16 Am. L. J. 444. 

Sweden and Norway. Murder, attempt 
to commit murder, rape, piracy, mutiny, 
arson, robbery, burglary, forgery, counter¬ 
feiting, embezzling by public officers. 

Switzerland. Murder,’ attempt to com¬ 
mit murder, rape, forgery, or the emission 
of forged papers, arson, robbery, piracy, 
embezzling by public officers or by private 
persons. 

Tux Sicilies. Same as Italy. See anfe, 
Venezuela. Murder, attempt to commit 
murder, rape, forgery, counterfeiting, ar¬ 
son, robbery, intimidation, forcible entry 
of an inliabited house, piracy, embezzling 
by public officers or by private persons. 

Wurt ember g. Same as Prussia. See ante. 
Most of the foregoing treaties contain pro¬ 
visions relating to the evidence required to 
authorize an order of extradition ; but as to 
this, see Fugitive fro if Justice. 

The United States has made treaties for 
the mutual surrender of deserting seamen 
with the following foreign states: Austria- 
Hungary, Belgium, Bolivia. Colombia, 
Denmark, Dominican Republic, Ecuador, 
France, German Empire, Greece, Hawaiian 
Islands, Hayti, Italy, Madagascar, Nether¬ 
lands, Peru, Portugal, Roumania, Russia, 
Salvador, Spain, Sweden and Norway, 
Tonga. 

It has also made treaties with numerous 
Indian tribes as nations or distinct political 
communities, in many of which the Indians 
have stipulated to surrender to the federal 
authorities persons accused of crime against 
the laws of the United States; and in some 
tripartite treaties they have stipulated for 
mutual extradition of criminals to one 
another. 11 Stat. L. 612, 708. 

Between the several states , by art. iv. sec. 
ii. of the constitution of the United States, it 
la provided that “ a person charged in any 
state with treason, felony, or other crime, 
who Bhall flee from justice and be found in 
another state, shall, on demand of the exec- 
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utive authority of the state from which he 
fled, be delivered up to be removed to the 
state having the jurisdiction of the crime/’ 

The act of oongressof Feb. 12,1798, TT. 8. 
Rev. 8tat. §§ 5278-9 prescribed the mode 
of procedure in such cases, and imposed a 
like duty upon the territories northwest or 
south of tne river Ohio. See Fugitive 
from Justice. 

As to trial far a different offence. If sur¬ 
rendered by a foreign government, an ex¬ 
tradited criminal can be tried only for the 
offence for which he was extradited; 14 
Fed. Rep. 130; 26 id. 421; 82 id. 911; 18 Bush 
697 ; 89 Ohio St. 273 ; 10 Tex. App. 627 ; 119 
TJ. 8. 407; contra, 8 Blatchf. 181; 18 id. 
295 ; G Crim. L. Mag. 511 ; 9 Misc. Rep. 600 : 
81 Hun 336. See 89 Fed. Rep. 204 ; 28 Am. 
L. Rev, 568 ; 82 Am. L. Reg. N. 8. 557; Spear, 
Ext rad. 150 : 14 Alb. L. J. 91; 28 Cent. L. 
J. 241 ; 25 id. 267; 19 id. 22; 19 L. R. A. 
206. 

Extradition treaties of the United States 
do not guarantee a fugitive an asylum in 
any foreign country. So far as they regu¬ 
late the right of asylum at all, they limit 
it; 110 U. 8. 436 ; andthelawsof the United 
States do not recognize any right of asy¬ 
lum, on the port of a fugitive from justice, 
in any state to which he has fled; 127 U. S. 
900. 

Under the extradition treaty with Eng¬ 
land and Rev. Stat. §§ 5272, 5275, a person 
brought to this country by extradition pro¬ 
ceedings can only bo tried for the offence 
with which he is charged in 6uch proceed¬ 
ings ; if not tried, or if acquitted after trial, 
he shall have reasonable time to leave the 
country before he is arrested for any other 
crime previously committed ; 119U.S. 407. 

As between tire states of the Union, fugi¬ 
tives from justice have no right of asylum, 
in the international sense ; and a fugitive 
who has been returned bv interstate rendi¬ 
tion may be tried for other offences than 
that for which his return was demanded, 
without violating any rights secured by the 
constitution or laws of the United States; 
127 U. 8. 700 ; 148 id. 537, aff. 90 Ga. 347; 
112 N. C. 896 ; 135 N. Y. 53C ; 158 Mass. 149 ; 
116 Mo. 505: 119 id. 467; 116 Ind. 51 ; 80 
la. 94 ; 158 Mass. 149; 104 Ala. 4 ; 60 Wis. 
587 ; 4 Tex. App. 645; 12 Pa. Co. Ct. R. 263; 1 
Colo. App. 191 ; 2 Ohio N. P. 230; 3 Wash. 
Ty. 131 ; contra , 41 Fed. Rep. 472; 45 id. 
471 ; 40 Kan. 838 ; 66 id. 690 ; 47 Mich. 481. 
In some states the courts have overruled 
former decisions, bringing themselves in ac¬ 
cord with the United States supreme court; 
66 N. W. Rep. (Neb.) 308, rev. 29 Neb. 135; 
2 Ohio N. P. 280, rev. 48 Ohio St. 588. 

As to trial for other offences, see 19 Cent. 
L. J. 22 ; 25 id. 267 ; 28 id. 241 ; 28 Am. L. 
Rev. 568 ; 26 Am. L. Reg. 241 ; 32 id. 568; 
19 L. R. A. 200. 

A prisoner,regularly committed for trial 
on criminal process of the state which is 
in itself regular and valid, cannot be dis¬ 
charged because he was brought back from 
another state on extradition warrants pro¬ 
cured by false affidavits ; and on that ground 
alone the federal courts will not release him 


on habeas corpus; 75 Fed. Rep. 821 ; nor is 
a fugitive, who has been kidnapped and 
brought bock into the state where his of¬ 
fence was committed,entitled to release on 
habeas corpus; 9 B. & C. 446; 119 U. 8. 
436 ; 18 Fed. Rep. 167. aff. 110 Ill. 627 ; 127 
U. 8. 700, aff. 84 Fed. Rep. 625; 21 Iowa 
467; 18 Pa. 87 ; 1 Bailey 283 ; 7 Vt. 118; 
contra. State v. Simmons, 89 Kan. 262. A 
prisoner cannot set up as a ground for dis¬ 
charge that he has been enticed into the 
state by fraudulent representations ; 4N. Y. 
Crim. Kep. 576 ; nor that the extradition 
proceedings in the other state were irreg¬ 
ular ; 46 Fed. Rep. 852 ; 52 Vt. 609. 

The constitutional provision for inter¬ 
state rendition warrants a surrender after 
conviction; 7 N. Y. Crim. Rep. 400; but 
after serving his sentence the convict can¬ 
not be &rrendered under a requisition from 
another state until he has had reasonable 
time to return to the state from which he 
was extradited; id. 

Extradition proceedings may be made the 
basis of a suit tor malicious prosecution ; 16 
Fed. Rep. 93. 

As to questions of practice relating to 
this subject, see Fugitive from Justice ; 
also, Hurd, Hab. Corp. 592. 

See Spear ; Moore, ExtriLd. ; Rorer, Inter- 
State Law ; 18 Alb. L. J. 146 ; 10 Am. L. Rev. 
617 ; 28 id. 568 ; 35 Cent. Law J. 301 ; paper 
by H. D. Hyde, Report Am. Bar Assn, for 
1880; Hawley, Interst. Extrad. ; Hawley, 
Intemat. Extrad.; 35 Am. L. Reg. N. S. 
749; SL Louis Law Library catalogue, list 
of authorities h. t. 

The word “person” etymologically con¬ 
sidered includes citizens as well as those who 
are not; and while it is the practice of a 
preponderant number of nations to refuse 
to deliver its own citizens under a treaty of 
extradition silent on the point specifically, 
held , in view of the diplomatic history of the 
United States, there is no principle of inter¬ 
national law by which citizens are excepted 
from the operation of a treaty to surrender 
persons where no such exception iB made in 
the treaty itself. The United States has 
always so construed its treaties. 229 U. S. 
148. 

A pereon extradited under the treaty of 
1899 with Great Britain cannot be punished 
for an offense other than that for which his 
extradition has been demanded even though 
prior to his extradition he had been con¬ 
victed and sentenced therefor. 

While the escape of criminals is to be 
deprecated, treaties of extradition should be 
construed in accordance with the highest 
good faith, and a treaty should not be so 
construed as to obtain the extradition of a 
person for one offense and punish him for 
another, especially when the latter offense 
is one for which the surrendering government 
has refused to surrender him on the ground 
that it was not covered by the treaty. 205 
U. S. 310.See Expulsion.” 

E X TRANE US. In Old English 

Law. One foreign born; a foreigner. 7 


Rep. 16. 

In Roman Law. An heir not born in 
the family of the testator. Those of a 
foreign state. The same as alienus. V icat, 
Voc. Jur. ; Du Cange. 

EXTRAORDINARY. Beyond or out 
ot the common order or rule ; not usual, 
regular, or of a customary kind ; not ordi¬ 
nary ; remarkable; uncommon ; rare. 29 
Abb. N. c. 154. 19 Fed. Rep. 108. 

Extraordinary Care. Synonymous with 
greatest care, utmost care, highest degree 
of care. Abbott; 54 III. 19. 

Extraordinary Peril. What is beyond 
the ordinary, usual, or common, not what 
has never been previously hrvird of, or is 
within former experience. Anderson; I 
Duer, 170. 

EXTRAVAGANTES. In Canon 

Law. The name given to the constitu¬ 
tions of the popes posterior to the Clemen¬ 
tines. 

They are thus called, quasi vagantes extra corpus 
uria, to express that they were out ot the canonical 
aw, which at first contained only the decrees of 
Gratian : afterwards the Decretals of Gregory IX., 
the Sexte of Boniface VIII,, the Clementines, and at 
last the Extravagantes, were added to it. There are 
the Extravagantes of John XX.1L, and the common 
Extravagantes. The first contain twenty epistles, 
decretals, or constitutions of that pope, divided 
under fifteen titles, without any subdivision Into 
books. The others are epistles, decretals, or consti¬ 
tutions of the popes who occupied the holy see 
either before or after John XXII. They are divided 
Into books, like the decretals. 

EXTREMIS (Lat.). When a person is 
sick beyond the hope of recovery, and near 
death, he is said to be in extremis. 

A will made in this condition, if made 
without undue influence, by a person of 
sound mind, is valid. As to the effect of 
declarations of persons in extremis, see 
Dying Declarations ; Declarations. 

EXTUNC (Lat.). From then; from 
that time; from thence; thereafter. 

EY. A watery place ; water. Co. Litt. 6. 

EYE-WITNESS . One who saw the act 
or fact to which he testifies. When an 
eye-witness testifies, and is a man of intel¬ 
ligence and integrity, much reliance must 
be placed on his testimony ; for he has the 
means of making known the truth. 

EYOTT. A small island arising in a 
river. Fleta, 1. 3, c. 2, s. b; Bracton, 1. 2, 
c. 2. See Island. 

MYRE. A journey ; a court of itinerant 
justices. In old English law applied to the 
judges who travelled in circuit to hold 
courts in the different counties. See Jus¬ 
tices in Eyre. 

EYRE, CHIEF JUSTICE IN. See 

Chief Justice In Eyre. 

EYRER. To go about. See Eyre. 


p. 


p. The sixth letter of the alphabet. A 
fighter or maker of frays, if he had no ears, 
and a felon on being admitted to clergy, 
was to be branded in the cheek with tm4 
letter. Cowel : Jacob. Those who had 
been guilty of falsity were to be so marked. 
2 Reeve, Hist. Eng. L. 392. 

F. O. B. Free on board. A term fre- 

? uently inserted, in England, in contracts 
or the sale of goods to be conveyed by ship, 
signifying that the buyer will be responsi¬ 
ble for the cost of shipment. In London, 
when goods are so sold, the buyer is con¬ 
sidered as the shipper and the goods are 
shipped at his risk; 5 Moo. P. C. 165; 3 
HurLst. <fc N. 484 ; 4 id. 822 ; 29 L. J. C. P. 
213 ; 43 N. E. Rep. (Ill.) 147. 

FABRIC LAKES. In English Law. 

Lands given for the repair, rebuilding, or 
maintenance of cathedrals or other 
churches. 

It vjut the custom, says Cowel, for almost every 
one to give by will more or less to the fabric of the 
cathedral or parish church where he lived. These 
lands so given were called fabric lands, because 
riven ad jabricam ccclesia reparandam (for repair¬ 
ing the fabric of the church). Called by the Saxons 
timber-land*. Cowel; Spelman, Gloss. 

F ABRI C A RE (Lat.). To make. Used 
of an unlawful making, as counterfeiting 
coin ; 1 Salk. 842, and also lawful coining. 

FABRICATE. To invent ; to devise 
falsely. Invent is sometimes used in a bad 
sense, but fabricate never in any other. To 
fabricate a story implies that it is so con¬ 
trary to probability as to require the skill 
of a workman to induce belief m it. Crab be, 
Syn. 

The word implies fraud or falsehood; a 
false or fraudulent concoction, knowing it 
to be wrong. L. R. 10 Q. B. 162. 

In the Law of Evidence. To forge; 
to create by artifice, with « view to deceive ; 
as to fabricate evidence, or facts, the mate- 
rnls of evidence. To produce or exhibit 
f.ilse and deceptive appearances, in order to 
have them observed and testified to, as 
genuine facts. To present false statements 
o f transactions or occurrences, through the 
medium of evidence. Burrill. 


FABRICATED FACT. In the law of 

evidence. A fart existing only in statement, 
without any foundation in truth. 

FABULA, In old European law, a con¬ 
tract or covenant. Also in the laws of the 
Lombards and Visigoths, a nuptial con¬ 
tract ; a wilL BurruL 

FACE. The outward appearance or as¬ 
pect of a thing. 

The words of a written paper in their ap¬ 
parent or obvious meaning, as, the face of 
a note,'bill, bond, check, draft, judgment, 
record, or contract, which titles see. The 
face of a judgment is the sum for which 
it was rendered, exclusive of interest. 82 
la. 265. 

FACIAS (Lat. facere , to make, to do). 
That you cause. Occurring in the phrases 
ecire facias (that you cause to kno^) r fieri 
facias (that you cause to be made), etc. 
Used alAo in the phrases Do utfacias (I give 
that you may do), Facio ut facias (I do that 
you may do), two of the four divisions of 
considerations made by Blackstone, 2 Com. 
444. 


FACIES P FACT am 

you do? I will do. 


(Lat.). Will 


FACILITIES. A name formerly given 
to oertain notes of some of the banks in the 
state of Connecticut, which were made 
payable in two years after the close of the 
war of 1812. 14 Mass. 822. 

This word has been the subject of much 
discussion in oonnection with the English 
Trafflo Act and the act of congress creating 
the interstate commerce commission. It 
has been held to include all works necessary 
for the accommodation of trafflo and safety 
of passengers ; 3 Nev. & Mac. 48 ; designa¬ 
tion of the hour and speed of connecting 
trains; 2 El. & Bl. 530 ; accommodation 
for receiving and delivering freight where 
there was no station before, if within the 
power of the company, and if demanded by 
the public convenience; id, 800; or even 
to provide a new station ; id. 331. 

The statutory obligation to afford due and 
reasonable facilities is not limited by the 
convenience of the company ; 8 Nev. & 
Mac. 37 ; or the question of remuneration 
to the company ; 7 id. 72, 88; nor is it to 
be interfered with by disputes between dif¬ 
ferent companies; 8 id. 540. It cannot be 
avoided because tl\Q company, by its own 
act, has rendered the performance of such 
obligation more difficult; [1891J 1Q. B. 44(1, 
Facilities must be of a more or less public 
character, and not designed to remedy a 
mere private grievance; 1 Nev. Sc Mac. 38, 
56, 58, 61. 

In a very leading case the word was held 
to include structural alterations ; per Lord 
Selborne, L. C. (with whom concurred Cole¬ 
ridge, C. ,J., Brett, L J., dissenting) in 6 Q. 
B. D. 506 (reversing 5 Q. B. D. 220, in 
which the decision was by Cockburn, C. 
and Manisty, L. J., dissenting). 

Land owned by a railroad company may 
be rented for storage of coal without liabil¬ 
ity for undue preference, storage not being 
included in the facilities required by the 
English act; L. R. 5 C. P. 623; s. C. 1 Nev. 
Sc Mac. 166. 

By the second clause of the third section 
of the act of congress creating the Inter- 
State Commerce Commission all railroad 
companies are required “ to afford all rea¬ 
sonable, proper, and equal facilities for the 
interchange of traffic between their respect¬ 
ive lines.—This (it was held by the Circuit 
Court for Kentucky, per Mr. Justice Jack- 
son) leaves the carriers where it finds them 
and imposes no duty upon the railroad 
companies, either to the public or to other 
lines, to make new stations, yards or depots, 
even though such .would be convenient for 
the publio or other carriers ; 87 Fed. Rep, 
567; and when a new railroad makes a 
physical connection with an old one, at a 
point other than the regular yard or depot, 
the old company is not compelled to provide 
the same or equal facilities at the point of 
contact which it had originally provided at 
its regular yards and depots ; id.; the pro¬ 
vision was not enaoted for the benefit of 
carriers but of the commerce transported ; 
id. In this case the Inter-State Commerce 
Commission made an order requiring the 
oonnection ; 2 Int. Com. Rep. —; but on 
application to the circuit court to enforce 
tne order the court considered it was not 
warranted by the act and refused to en¬ 
force it. 

Under this clause, railroad companies are 
not required to furnish competing connect¬ 
ing carriers with equal facilities, for the in¬ 
terchange of trafflo, when this involves the 
use of its tracks by such carriers; it may 
permit such use by one carrier to the exclu¬ 
sion of others ; 59 Fed. Rep. 400 ; nor fethe 
clause violated by receiving and forwarding 
without prepayment of freight or car mile¬ 


age, cars of other companies, containing 
goods coming from one locality and under 
like oircumstances, refusing goods from a 
different locality ; 61 Fed. Rep. 158, afTg. 
51 id. 465. 

A state constitution prohibiting discrimi¬ 
nation in charges and facilities does not 
require a company to make provision for 
joint business with a new line crossing it, 
similar to those already made with a rival 
line at another near point; 110 U. S. 667 ; 
but railroad companies may be required to 
furnish facilities at, and prevented from 
abandoning stations already established; 
37 Conn. 153; 42 id. 56 ; 104 U. S. 1 ; 63 Me. 
269 ; 103 Mass. 254 ; 19 Neb. 470. The mere 
failure of a common carrier to provide 
facilities for the shipment of freight does 
not constitute a legal ground for the recov¬ 
ery of damages; 61 Ark. 560; 35 S. W. 
Rep. (Ky.) 628 ; 3 Mo. App. Rep. 941. See 
Common Carrier. 

Tha power of the commission to regulate 
the accessorial facilities is held by tne cir¬ 
cuit court of appeals to be confined to mere 
regulation, and cannot be used to invade 
rights of property by entering the domain 
of deprivation, construction, and recon¬ 
struction of properties to carry out the 
proposed regulation ; 74 Fed. Rep. 803. 

See, generally, as to the construction of 
the word in theEnglish Traffic Act, Darling¬ 
ton, Ry. Rates, Ch. III. See Interstate 
Commerce ; Rates. A term applied to cer¬ 
tain notes made payable two years after the 
war of 1812, whicn were issued by some of the 
Connecticut banks. Applied to railroads, 
means everything necessary for the con¬ 
venience of passengers and the safety and 
prompt transportation of freight. English. 

FACILITY. In Scotch Law. A 
degree of mental weakness Bhort of idiocy 
but justifying legal intervention. 

In order to support the reduction of the 
deed of a facile person, there must be 
evidence of circumvention and of imposi¬ 
tion in the transaction, as well as facility 
in the party and lesion. But where lesion 
in the deed and facility in the grantor 
ooncur, the most slender circumstances of 
fraud op* circumvention are sufficient to set 
it aside ; Bell, Diet. 

FACIO UT DES (Lat. I do that you may 

S ’ve). An expression applied in the civil 
w to the consideration of that species of 
contract by which a person agrees to in¬ 
form anything for a price either specifically 
mentioned or left to the determination of 
the law to set a value on it; as, when a 
servant hires himself to his master for cer¬ 
tain wages or an agreed sum of money ; 2 
Bla. Com. 445. See Consideration. 

FACIO UT FACIAS (Lat. I do that 
you may do). An expression used in the 
civil law to denote the consideration of that 
species of contract by which I agree with 
a man to do his work for him if he will do 
mine for me; or if two persons agree to 
marry together, or to do any other positive 
acts on both sides ; or it may be to forbear 
on one side in consideration of something 
done on the other. 2 Bla. Com. 444. See 
Consideration. 

FACSIMILE, An exact copy or ac¬ 
curate imitation of an original instrument. 

In England, where the construction of a 
will may be affected by the appearance of 
the original paper, the court wul order the 
probate to pass in facsimile as it may pos¬ 
sibly help to show the meaning of the tee- 
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FAILURE 


th«' hands of ft third party. It is substan¬ 
tially the same procefc* known ns the por- 
nisViv />nv<\<.'\ truster’ process* pnxHWS by 
foreign attachment ; Drake, Attach. § 451. 

FACTORY. A building or group of 
buildings appropriated to the manufacture 
of goods, including the machinery neces¬ 
sary to produce the goods, and the engine 
or other power by which the machinery it 
propelled : the place where workers are 
employed in fabricating goods, wares, or 
utensils. Cent. Diet. 

All buildings and premises wherein or 
within the close or curtilage of which 
steam, water, or any mechanical power is 
used to move or work any machinery em¬ 
ployed in preparing, manufacturing, or 
finishing cotton, etc. 7 \ict. c. 15, sect. 

73. By subsequent acts, this definition 
has been extended to various other manu¬ 
facturing places ; Moz. & VV. L. Diet. The 
term includes the fixed machinery when 
used in a policy of insurance ; 8 Ind. 479. 

In Scotch 1*9w.— A contract which 
partakes of a mandate and locatio dd ope- 
rondum. and which is in the English and 
American law books discussed under the 
title of Principal and Agent. Bell, Comm. 
259. 

FACTORY ACTS. Laws enacted for 
the purpose of regulating the hours of work, 
and the sanitary condition, and preserving 
the health and morals, of the employes, ana 
promoting the education of young persons 
employed at such labor. 

Tbe statute of ISOS (42 Geo III. c. 73) was the first 
to be passed, aud was followed by those of 1633, 
pnrt others 'Mowing at brief intervals up to 1888. 
For a detailed account of the Engli&h acts, see In¬ 
ternational Cyclopedia, h. t. 

In country statutes have been passed from 
time to time in most if not all the states, having In 
view the same reformatory purpose or kindred ones, 
as the English Factory Act of 1833 and the others of 
like character which followed it. The right of the 
states to such acts is sustained under the police 
power and the principles by which the validity of 
any such legislation is to be tested is thus stated by 
the most recent writer on the subject of labor law: 

" 9uch statutes are doubtless constitutional In any 
where the reason of the regulation is based 
upon consideration of the public health, safety, and 
comfort, or the health and morals of the operatives, 
and Is apparent on the face of the statute, but It 
will not do, under the guise of police regulation, to 
pass statutes of which the real purpose ib different, 
even though they be In the Interest of any particu¬ 
lar trade, or otherwise desirable. 8uch regulations 
or reformations can only be attained by combination 
among the workmen themselves to see that they ars 
compiled with." Stlmson, Lab, L. of U. 8. $ 4fi. 

The most important subjects covered by this leg¬ 
islation are summarized by the same author : “ The 

E reservation of the health of employes in factories 
y the removal of excessive dust, or for securing 

E ure air, or requiring fans or other special devices 
:> remove noxious oust or vapors peculiar to the 
trade; statutes requiring guards to be placed about 
dangerous machinery, belting, elevators,‘wells, air- 
shafts, etc ; statutes providing for 11 re-escapes, ade- 

3 ante staircases with rails, rubber treads, etc. ; 

oors opening outwardly, etc. ; statutes providing 
against injury to the Operatives by the machinery 
used, such as laws prohibiting the machinery to be 
cleaned while in motion, or from being cleaned by 
soy woman or minor ; laws requiring mechanical 
belt-shifters, etc., or connection by bells, tubes, etc., 
between any room where machinery is used and the 
engine-room ; laws aimed at overcrowding in facto¬ 
ries, and at the general comfort of the operatives ; 
and many special laws in railways, mines, and other 
special occupations, such as the laws requiring 
warning guards to be placed before bridges upon 
railroads, requiring the frogs and switches or otner 
appliances of the track to be in good condition and 
properly protected by timber or otherwise, provid¬ 
ing automatic couplings to both freight and pas¬ 
senger trains, and. in building trades, providing for 
railings upon scaffolds and for suitable scaffolds 
generally." Id. 

There are in many of the states restric¬ 
tions upon the employment of women and 
children by limiting the number of houre 
of labor permitted and providing for over¬ 
sight of their treatment. For details of 
such legislation in various states, see id. 
§ 13. It is held constitutional as to minora 
without doubt, resting on the theory that 
the state is parens patriae, and as such en¬ 
titled to the control of those who are un¬ 
able to contract for themselves. The effort 
is made to rest it on the same ground as to 
women ; 120 Mass. 883 (in which state there 
is an unusual and extensive constitutional 
power of legislation “ for the good and 
welfare,*’ of the people) ; but elsewhere the 
constitutionality or such acts has been 
lately denied on the ground that it was 
class legislation; 155 III. 98. It is now 
earnestly contended that under the modern 


view of women under the law, as equally 
capable with men of contracting, and often 
of voting and holding office, any effort to 
restrict the freedom of women to contract 
cannot be sustained ; Stimson, Ia,b. L. S 13. 
But while we may admit the full.force of 
the argument against this class of legisla¬ 
tion based upon the changed legal relations 
of women, it may nevertheless be doubted 
whether it does not toBome extent, at least, 
miss the real underlying principle of such 
legislation. It is intended for the protec¬ 
tion of women and the amelioration of their 
condition, and is more or less a recognition 
of the differeut physical constitution of 
woman And her peculiar and important re¬ 
lation to the community. Such considera¬ 
tions rest upon conditions which are not 
changed by any increase of her property 
rights or political privileges, and, so far as 
they may have been the basis of these re¬ 
strictive regulations, they exist and operate 
with undiminished force. They are appar¬ 
ently overlooked by courts and text writers, 
including the author quoted, but must un¬ 
doubtedly be reckoned with in any attempt 
to deal properly either with the validity or 
the policy of the acts in question. It is at 
least fairly to be considered whether they 
are not quite sufficient to bring the subject 
of the protection , not the restinction , of 
women fairly within the scope of the police 
power as determined by the criterion above 
quoted, viz. : considerations of public 
health, safety, and comfort, or the health 
and morals of the operatives. Eveiy one 
of these things would remain to be affected 
by regulations for promoting the welfare 
of women, even if they were absolutely 
unshackled by the law as to other classes 
of rights. The underlying principle or mo¬ 
tif of such legislation is restraint of the 
employer rather than of the employe. 

FACTORY PRICES. The prices at 
which goods may be bought at factories, 
as distinguished from the prices of those 
bought in the market, after they have 
passed into the hands of third parties or 
shopkeepers. 2 Mas. 90. 

FACTUM. A deed ; a man’s own act 
and deed. A culpable or criminal act; an 
act not founded in law. A deed ; a written 
instrument under seal: called,also, charta. 
Spelman, Gloss. ; 2 Bla. Com. 295. 

The difference between factum end charta origin¬ 
ally would seem to have been tliat factum denoted 
the thing done, and charta the evidence thereof ; 
Co. Litt. 0 b. when a man denies by his plea that 
he made a deed oa which he is sued, he pleads non 
ea< factum (it is not his deed). 

In wills, factum seems to retain an active 
signification and to denote a making. See 
11 How. 858. 

A fact. Facfum probandum (the fact to 
be proved). 1 Greenl. Ev. § 18. 

A portion of land granted to a farmer ; 
otherwise called a hide, bovata, etc. Speim. 

In French Law. A memoir which 
contains concisely set down the fact on 
which a contest has happened, the means 
on which a party founds his pretensions, 
with the refutation of the means of the ad¬ 
verse party. See Vicat, Voc. Jut. 

FACULTY. In Canon Law. A license; 
an authority. For example, the ordinary, 
having the disposal of all seats in the nave of 
a church,may grant this power, which when 
it is delegated is called a faculty, to another. 

Faculties are of two kinds: first, when the 
grant is to a man and his heirs in gross; 
second, when it is to a person and his heirs as 
appurtenant to a house which he holds in the 
parish ; 1 Term 429, 482; 12 Co. 100. 

In Bootoh Law. Ability or power. The 
term faculty is more properly applied to a 
power founded on the consent of the party 
from whom it springs, and not founded on 
property ; Karnes, Eq. 504. 

FACULTY OF ADVOCATES. See 
Advocates. 

faculty of a college. The 

body of instructors or professors whose 
dutiesare to attend to the educational busi¬ 
ness, course of studies, and discipline of 
the college, as distinguished from the 


trustees in whom are vested the title tothe 
property and management of the financial 
concerns of the institution. 

FACULTIES, MASTER OF THE. 
TheArohbishop of Canterbury hoa an officer 
called the Master of the Faculties, who deals 
with applications for ihe admission and 
removal of notaries public. The judge of 
the Provincial Courts of Canterbury and 
York is now cz officio Master of the Faculties. 
Byrne ; Pub Wor. Reg. Act, 1874, 8. 7. See 
Court of Faculties. 

FADERFIUM (Sax. from foeder , father, 
and feh, a gift). A gift or portion which a 
woman’s father or brother gave her on her 
mafriage. Burrill; Spelman. 

FAEDERFEOH. The portion brought 
by a wife to her husband, and which reverted 
to a widow, in case the heir of her deceased 
husband refused his consent to her second 
marriage; i. e. it reverted to her family in 
case she returned to them. R. A L. Diet.; 
Anc. Inst. Engl. 

FAEStjln G-M-Kri. Approved men 
who were strong-armed. Subsequently the 
word seems to nave been used in the sense 
of rich , and hence it probably passed into 
its later and common meaning of pledgee or 
bondsmen, which, by Saxon custom, were 
bound to answer for each other’s good be¬ 
havior. Cowel; Du Cange. 

FAGGOT. A badge, worn in medieval 
times by persons who luul recanted their 
heretical opinions, designed to show what 
they considered they liad merited but had 
escaped. Cowel. 

Those persons were condemned not only 
to the penance of carrying a faggot, but for 
a more durable mark of infamy, they were 
to have the sign of a faggot embroidered on 
the sleeve of their upper garment. If this 
badge or faggot was at any time left off, it 
was often alleged as the sign of apoetacy. 
Jacob. 

FAGGOT VOTE. A term applied to 
votes manufactured by nominally transfer¬ 
ring land to persons otherwise disqualified 
from voting for members of parliament. 

FATDA. In Baxon Law. Great and 
open hostility which arose on account of 
some murder committed. The term was 
applied only to that deadly enmity in defer¬ 
ence to which, among the Germans and 
other northern nations, if murder was com¬ 
mitted, punishment might be demanded 
from any one of kin to the murderer by any 
one of the kin of the murdered man. Du 
Cange; Spelman, Gloss. 

FAIL. To leave unperformed ; to omit; 
to neglect, as distinguished from refuse, 
which latter involves an act of the will, 
while the former may be an act of inevita¬ 
ble necessity ; 9 Wheat. 344. 

Refuse. “Fail” may be equivalent to 
“refuse" where the condition to be performed 
depends on the will <jf a person. But where the 
condition does not depend on his will, but 
on the will of those over whom he can have 
no control, there is a manifest distinction 
b tween “refuse" and “fail" to comply with 
it. The first is an art of the will, the second 
may be an act of inevitable necessity. 9 
Wheat. U. S. 344. 

FAILLITE (Ft.). In French Law. 
Bankruptcy ; failure. The condition of a 
merchant who ceases to pay his debts. 8 
Mass*), Droit Comm. 171; Guyot, Ripert. 

FAILURE. In legal parlance, the neg¬ 
lect of any duty may do a failure, and the 
commission of any fault a delinquency. 
When applied to a mercantile concern, it 
means an inability to meet its debts from 
insolvency. It is synonymous with insolv¬ 
ency. 1 Kice 126. 

The state or condition of being wanting; 
a falling short ; deficiency or lack ; defect, 
want, absence; default ; defeat. Also, 
dt fault; omission ; neglect; non-perform- 
ance ; as, failure to perform ft contract. Also 
suspension of payment: as. failure in busi¬ 
ness, a failing debtor. Anderson. 
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FALSE REPRESENTATION 


offieinung in other than liia own cathedral 
church. Knoyo. Dio. 

Or Foldstool. A place at the south side 
of tlie altar, at which the sovereign kneels 
at his coronation. R. & L. Diet. A folding 
stool. English. 


FAXiDWORTH. A person, reckoned 
old enough to become a member of the 
decennary, and so subject to the law of 
frank'pledge. Spel. 

FALERjE. In Old RnglUh Law. 

The tackle and furniture of a o&rt or wain. 
Blount. 

FALESIA. In Old Englinh Law. A 

hill or down by the sea-side, Co. Litt. 5 b ; 
Domesday. 

FALK-LAND. See Folc-Land. 

FALL, In Bootoh Law. To loose. To 
fall from a right is to loose or forfeit it. 1 
Kames, Eq. 228. 

FALL OF LAND. In English Law. 

A quantity of land six.ells square. 

FALLO. In Spanish Law. The final 

decree or judgment given in a lawsuit. 

FALLOW LAND. Land ploughed, 
but not sown, and left uncultivated for a 
time, after successive crops; land left un- 
tilled for a year or more. 

FALLUM. In Old English Law. 

An unexplained term for some particular 
kind of land. 

FALSA DEMONSTRATE. In 

Civil Law. False designation ; erroneous 
description of a person or a thing in a writ¬ 
ten instrument. ^ Inst 2, 20, 30. 

FALSA DEMONSTRATIO NON 
NOCET. See Maxims ; Demonstratio. 

FALSA MONITA. In the Civil Law. 

Counterfeit money. Cod. 9, 24. 

FALSARE. In Old English Law. 

To counterfeit. Bract, fol. 278 6. Falcarious, 
a counterfeiter. 

FALSE. Applied to the intentional act 
of a responsible being, it implies a purpose 
to deceive. 63 Vt. 201 ; 18 U. C. C. P. 19. 

Somewhat more than erroneous, untrue, 
or illegal : distinctively characterizes a 
wrongful act known to involve an error or 
an untruth. Anderson; 13 Wend. 320-321. 

FALSE ACTION. See Feigned Ac¬ 
tion. 


F AL SE CHARACTER. To personate 
the master or mistress of a servant or his or 
her representative and give a false charac¬ 
ter to the servant, is an offencejpunishable 
by fine, by 32 Geo. III. c. 56. See Personate. 

FALSE CLAIM. A claim made by a 
man for more than his due. An instance 
is given where the prior of Lancaster 
claimed a tenth part of the venison in corio 
as well as in came , where he was entitled 
to that in came only. Manw. For. Laws 
cap. 35, num. 3. 

Jj-^J-'SE DECRETALS. A collection 
ol decretal letters and conciliar degrees (9th 
century), received as authoritative for more 
than .500 years, but since proved to be spuri- 
ou ^ or forged ; the Pseuao-Isidorian Decre¬ 
tals. Stand. Diet. 

FACT. The appearance or 
semblance of a fact ; a fact existing only in 
statement, without any foundation in truth. 

FALSE AND FRAUDULENT. In 

ax c-r pu d i,.gul meaning, the phrase elands 
for actual intent to deceive. 239 U. S. 317. 


FALSE IMPRISONMENT. Any 

unlawful restraint of a man’s liberty, 
whether in a place made use of for imprison¬ 
ment generally, or in one used only on the 
particular occasion, or by words and an ar- 
ray of force, without bolts or bars, in any 
locality whatever. 1 Bisb. Cr. Law 6 5.13 ; 
Webh s Poll. Torts 259; 8 N. H. 550 ; 7 
Humph. 43 ; 12 Ark. 43 ; 7 Q. B. 742 ; 5 Vt. 
•>*3; 3 Black f. 40; 9 Johns. 117; 1 A. K. 


Marsh 845 ; 88 Fed. Rep. 253 ; 92Mioh. 498; 
78 Hun. 338. See 85 W. Va. 588. 

The total, or substantially total, restraint 
of a man’s freedom of locomotion, without 
Authority of law, and against his will. Big. 
Torts 113. Any general restraint is suffi¬ 
cient ; there neea not be actual contact of 
the person. Any demonstration of physical 
violence, which apparently can be avoided 
only by submission, constitutes imprison¬ 
ment. Submission, in such case, is not 
consent; id. 114 ; but the detention must 
be suoh as to cause escape in any direc¬ 
tion to amount to a breach of. the restraint. 

Arresting the wrong person under a war¬ 
rant constitutes false imprisonment ; F. 
Moo. 457 ; so if there is a misnomer in the 
warrant, even though the person actually 
intended was arrested ; 4 Wend. 455 ; and 
if the officer makes the arrest out of his 
bailiwick, or detains the person unduly ; 
4 B. & C. 596 ; an arrest uuder a void writ 
constitutes a false imprisonment; 5 Hill 242. 
A writ may be void because defective in 
language, because the court had no juris¬ 
diction of tlie proceedings, or because the 
court had no jurisdiction to issue the writ; 
Big. Torts 122; 34 A. & E. Corp. Cas. 431 ; 
67 N. W. Rep. (Minn.) 989. The clerk of 
the court who issues a defective writ, or 
one not authorized by the court, is liable ; 
and so is a judge who orders a writ which 
he had no right to issue, or where he had 
no jurisdiction. Both the attorney and his 
client may be liable if the former ordered 
the arrest, and even when the arrest has 
been ordered by a judge, t. e. in a case 
where they participate in making the ar¬ 
rest; Big. Torts 128; or where the writ 
was issued by the misconduct of the attor¬ 
ney ; id. 129. If the writ be voidable it 
must be set aside before an action for false 
imprisonment will lie, but otherwise if it 
be void ; id. 131. 

Malice is not an element of false imprison¬ 
ment ; 66 Hun 230 ; 35 W. Va. 588 ; except 
so far as it affects the measure of dam¬ 
ages ; 35 Neb. 898. 

In order to be restored to liberty, the 
remedy is, by writ of habeas corpus. An 
action of trespass vi et armis lies. To pun¬ 
ish the wrong done to the public by the 
false imprisonment of an individual, the 
offender may be indicted; 4 Bla. Com. 
218; 3 Burr. 993. See Bacon, Abr. Tres- 

r ss (D, 3); 9 N. H. 491 ; 6 Ala. N. s. 778; 

Harr. Del. 5S8 ; 3 Tex. 282; 10 Cush. 
375. 

One cannot maintain an action for false 
imprisonment where he is arrested by a 
proper officer, under a warrant lawful on 
its face, and issued by proper authority ; 
97 Ala. 626 ; 94 Mich. 1. Justification is 
not available as a defence unless pleaded ; 

2 Misc. Rep. 127. 

FALSE JUDGMENT. The name of 
a writ which lies when a false judgment 
has been given in the county court, court 
baron, or other courts not of record. Fitzli. 
N. B. 17, 18. 

FALSE LATIN. When legal proceed¬ 
ings were conducted in Latin, if a word 
were significant though not good Latin, 
yet an indictment, declaration, or fine 
should not be made void by it ; but if the 
word were not Latin, nor allowed by the 
law, and it were in a material point, it 
made the whole vicious. 5 Coke 121 ; 2 
Nels. 830. Wharton. 

FALSE LIGHTS AND SIGNALS. 

Lights and signals falsely and maliciously 
displayed for the purpose of bringing a 
vessel into danger. Exhibiting false lights 
or signals, with intent to bring any ship 
into danger, is felony, punishable, in Eng¬ 
land, with penal servitude for life ; stat. 
24 & 25 Viet. c. 97, § 47 ; and in the United 
States by imprisonment. U. S. Rev. Stat 
§ 5358. See Collision. 

false NEWS. Spreading false news, 
whereby discord may grow between the 
queen of England and her people, or the 
great men of the realm, or which may 
produce other mischiefs, still seems to be 
a misdemeanor under Stat. 3Edw. I. c. 84 • 
Steph. Cr. Dig. g 95. 


FALSE OATH. See Perjury. 

FALSE PERSONATION. See Per¬ 

sonation. 

FALSE FLEA. See Sham Plea. 

FALSE PRETENCES. In Crimi¬ 
nal Law. False representations and state¬ 
ments, made with a fraudulent design to 
obtain “ money, goods, wares, and mer¬ 
chandise, M with intent to cheat. 3 Bouvier, 
Inst, n. 2808. 

A representation of some fact or circum¬ 
stance calculated to mislead, which is not 
true. 19 Pick. 184. 

Suoh a fraudulent representation of fact 
bv one who knows it not to be true as is 
adapted to induce the person to whom it is 
made to part with something of value. It 
may relate to quality, quantity, the nature 
or other incident or the article offered for 
sale, whereby the purchaser buying it, is 
defrauded ; 126 Ill. 139. 

The pretence must relate to past events. 
Any representation or assurance in relation 
to a future transaction may be a promise, 
or covenant, or warranty, but cannot 
amount to a statutory false pretence; 10 
Piok. 185; 3 Term 98; but one will be 
guilty if there are false representations of 
a past or existing fact, although a promise 
be also a part of the inducement to the 
rson defrauded to part with his property ; 
Qs. 437. It must be such as to impose 
upon a person of ordinary strength of 
mind ; 3 Hawks 620 ; 4 Pick. 178 ; and this 
will doubtless be sufficient; 11 Wend. 557 ; 
Clark, Cr. *L. 278. But, although it may 
be difficult to restrain false pretences to 
such as an ordinarily prudent man may 
avoid, yet it is not every absurd or irra¬ 
tional pretence which will be sufficient. 
See 14 111, 348; 17 Me. 211; 1 Den. Cr. Cas. 
592; Russ. & R. 127, It is not necessary 
that all the pretences should be false, if 
one of them, per se t is sufficient to consti¬ 
tute the offence; 14 Wend, 547. And al¬ 
though other circumstances may have in¬ 
duced the credit, or the delivery of the 
property, yet it will be sufficient if the 
false pretences had such an influence that 
without them the credit would not have 
been given or the property delivered; 11 
Wend. 557; 14 id. 547. The false pretences 
must have been used before the contract 
was completed; 13 Wend. 311. Extra-ju¬ 
dicial admissions and statements of the 
defendant alone as to the falsity of the state¬ 
ment are not sufficient to warrant a con¬ 
viction, as the falsity is in the nature of a 
corpus delicti which requires other proof ; 
40 Pac. Rep. (CaL) 440. 

The question is modified in the different 
states by the wording of the statutes, which 
vary, fcom.each other somewhat. It may 
be laid down as the general rule of the in¬ 
terpretation t>f the words “by any false 
pretence/’ which are in the statutes, that 
wherever a person fraudulently represents 
as an existing fact that which is not an 
existing fact, and so gets money, etc., that 
is an offence within the acts. See 1 Den. 
Cr. Cas. 559 ; 3 C. & K. 98 ; 22 Pa. 253 ; 100 
Cal. 352. 

There must be an intent to cheat or de¬ 
fraud some person ; Russ. & R. 317 ; 98 N. C. 
733; 112 Mo. 585. This may be inferred 
from a false representation ; 18 Wend. 87. 
The intentds all that is requisite : it is not 
necessary that the party defrauded should 
sustain any loss; 11 Wend. 18; 1 C. & M. 
516, 537 ; 4 Pick. 177. The offence is not 
proven where the representations were not 
relied on ; 98 Cal. 661. See, generally, 2 
Bish. Cr. Law § 409; 19 Pick. 179; 24 Me. 
77; 7 Cox, Cr. Cas. 131 ; 10 Am. Law Reg. 
N. s. 321 ; 126 III. 139 ; 138 Ind. 297 ; 137 N. Y. 
530; Deceit; Fraud. 

FALSE AND PRETENDED PRO¬ 
PHECIES. When made with intent to 
disturb the public peace they are punish¬ 
able under 33 Hen. VIII. c. 14, 3 & 4 Edw. 
VI. c. 15, and 5 Eliz. c. 15. These statutes, 
although unrepealed, are not likely to be 
enforced. 

FALSE REPRESENTATION. A 

representation which is untrue, wilfully 
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made to deceive another to his injury. 
See Deceit ; Misrepresentation ; Fraud. 
See False Pretences. 

FALSE RETURN. A return made 
by the sheriff, or other ministerial officer, 
uo a writ, in which is stated a fact contrary 
to the truth, and injurious to one of the 
parties or some one having an interest in it. 

In this case the officer is liable for dam¬ 
ages to the party injured ; 2 Esp. 475. When 
the sheriff has levied on property sufficient 
to satisfy an execution, ana yet return it 
unsatisfied, he is jprima /acre liable to the 
plaintiff for the full amount of the judg¬ 
ment, and he must show such facta as will 
exonerate or excuse him ; 74 N. Y. 805. In 
some states, every return of process, untrue 
in fact, is held to expose the sheriff to nil 
the penalties of a false return ; 74 N. C. 475 ; 
81 id. 388. But when the actual damage is 
the result of the negligence of the party 
complaining, the sheriff will only be liable 
for nominal damages ; 93 Mas9. 211; 103 id. 
507; 6 Nev. 88; 10 Hun 531. See Return 
of Writs. 

FAIRS B WEARING. In English 

Law. The misdemeanor committed by 
a person who swears falsely before any per¬ 
son authorized to administer an oath upon 
a matter of public concern, under such 
circumstances that the false swearing 
would have amounted to perjury if com¬ 
mitted in a judicial proceeding; as where 
a person makes a false affidavit under the 
Bills of Sale Acts. Steph. Cr. Dig. 84. 

Swearing to a statement with knowledge 
of its falsity, as, by an assured. Anderson ; 
6 Ind. 139. 

A verified false assertion which deceives, 
or is fitted and likely to deceive, the one to 
whom it is made. Id.; 67 N. Y. 292. 

Also, to use such profane language as the 
law forbids. Profane swearing is generally 
punished by statutes. Id 

FALSE TOKEN. A false document 
or sign of the existence of a fact,—in gen¬ 
eral used for the purpose of fraud. See 
8 Term 98 ; 2 Starkie, Ev. 568 ; 1 Bish. Cr. 
L. 585 ; 18 Wend. 811; 14 id. 570 ; 9 id. 182. 

FALSE VERDICT. One obviously 
opposed to the principles of right and 
justice. 

The false verdict of jurors, whether occa¬ 
sioned by embracery or not, was anciently 
considered as criminal, and, therefore, ex- 
emplarily punished by attaint, but by 6 
Geo. IV. c. 50 the writ of attaint was wholly 
abolished and superseded by the practice of 
setting aside the first verdict and granting 
new trials; 3 Bla. Com. 402. 

FALSE WEIGHTS AND MEA¬ 
SURES. Weights and measures which 
do not conform to those established by law. 

Id the laws of ning Edgar, nearly a century before 
the Conquest, we Ana an injunction that one 
measure kept at Winchester should be observed 
throughout the realm. In England the prerogative 
of fixing the standard anciently vested in the crown ; 
in Nonnandy in the duke. “ The regulation of 
weights and measures cannot, however, with pro¬ 
priety be referred to the king’s prerogative ; for 
from Magna Charta to the present time there are 
about twenty acts of parliament to fix and establish 
the standard and uniformity of weights and mea¬ 
sures." 1 Bla. Cxn. 274, n. In a case before the 
Court of King's Bench it was hel l that although it 
was the custom of the town to sell eighteen ounces 
in a pound of butter, yet the Jury of the court-leet 
were not justifl-1 in seizing tlie butter of a person 
who sold pounds less than that, but more than six¬ 
teen ounces* ea.’h, the statutable weight; 3 T. R. 
271 ; and it ha-> been determined that no practice or 
usage coul 1 countervail the statutes 22 Car. II. c. 8 
and 22 & 21 Car. II. c. 12, which enact that if any per¬ 
son shall either buy or sell salt or grain by any other 
measure than the Winchester bushel, lie shall forfeit 
forty shillings and also the value of the grain orsalt 
ao sold or bought; one-half to the poor, the other 
to the informer ; 4 T. R. 750; 5 id. 353. In this 
country the power to fix the standard of weights 
and measures is In congress ; Const. U. S- art 1, s. 0. 
Bee Weights ; Measures. 

FALSEDAD. In Spanish Law. 

Falseness; deviation from tne truth. Las 
Partidas , pt. 3, tit. 26, 1. 1. 

FALSEHOOD. Any untrue, assertion 
or proposition. A wilful act or declaration 
contrary to the truth. See 51 N. II. 207. 

It has been said that the use of the terra false¬ 
hood does n«t always and necessarily imply a lie or 


wilful untruth, but is generally used in the second 
sense here given. It is committed either by the 
wilful act or the party, or hy dissimulation, or by 
words. It Is wilful, for example, when the owner 
of a thing sells it twice, by different contracts, to 
different Individuals, unknown to them ; for in thfai 
the seller must wilfully declare the thing Is his own 
when he knows that It is not so. It is committed 
by dissimulation when a creditor, having an under¬ 
standing with his former debtor, sells the land of 
the latter, although he has been paid the debt which 
was due to him. Falsehood by word is committed 
when a witness swears to what he knows not to be 
true. 

Crabbe thus distinguishes between falsehood and 
untruth : “ The latter is an untrue sayldg, and may 
be uuIntentional, In which oase It reflects no dis¬ 
grace on the agent. A falsehood and a lie are in¬ 
tentional false sayings, differing only in degree of 
the guilt of the offender ; falsehood being not 
always for the express purooee of deceiving, but a 
lie always for the worst of purposes.” See Rose. 
Cr. Ev. »2 ; Dxocrr; Fraud ; Mjbrxpresxntation. 

FALSELY. Under a statute making 
it a misdemeanor 44 wilfully to make a false 
answer,” an indictment charging that one 
44 falsely and fraudulently answered,” is bad 
for omitting 44 wilfully ; ” 1 Den. C. C. 157. 

In an indictment for forgery the aver¬ 
ment that defendant swore falsely was held 
insufficient, without the additional words 
44 corruptly and wilfully ; ” Cro. Elix, 201; 
and 14 falsely and corruptly ” were held in¬ 
sufficient without “wilfully;” id. 148; 
and falsely and maliciously were held in¬ 
sufficient without 44 wilfully and oor- 
ruptly,” with a querc whether one of the 
last two words would suffice without the 
other; 7 D. A R. 665; but in Cox’s case, 
Leach 69, it was held that wilfully was not 
required at common law but was necessary 
under stat. 5 Eliz. o. 9. An indictment for 
perjury was held good without the aver¬ 
ment that the defendant did falsely, cor¬ 
ruptly, and wilfully swear, etc., and the 
court said : 44 The words falsely, corruptly, 
and wilfully . . . are mere expletives to 
swell the sentence, in the language of Lord 
H&rdwicke, 1 Atk. 50 ; ” 8 Yeates 407, 418. 
In obtaining money under false pretences it 
is not enough to charge that the defendant 
falsely pretended by certain pretences set 
forth, without specially averring the.falsity 
of the pretences ; 2 M. A 8. 879. 

The use of the word falsely in a statute 
(against counterfeiting) implies that there 
must be a fraudulent or criminal intent in 
the act; 5 McLean 208, 211. See also 4 B. 
& C. 829 ; 6 Com. Dig. 58 ; Stark. Cr. PI. 86. 

In an action for libel, 44 wrongfully and 
falsely published ” will, it seems, amount to 
maliciously published, but it is better to 
add falsely and maliciously; 1 Chit. PI. 421 
and note (x); the word falsely must have 
great streds laid on it in an action for 
slander; 2 Wils. 800, 801. Case will lie for 
falsely and maliciously suing out a com¬ 
mission in bankruptcy ; 2 Wils. 145 ; or for 
falsely, maliciously, and without probable 
cause procuring a search warrant: 1 D. & 
R. 97. In an action on the case for conspir¬ 
acy or for malicious prosecution the allega¬ 
tion that the prosecution was false and 
malicious is not sufficient without adding 
probable cause; 2 Munf. 10; contra as to 
conspiracy ; 1 Binn. 172. See False Swear* 

INO. 


FALSI CRIMEN. A fraudulent sub¬ 
ornation or concealment of truth. 

FALSIFICATION. In Equity Prao- 
tice. The showing an item in the debit 
of an account to be either wholly false or 
in part erroneous. 1 Sto. Eq. Jur. § 625 

FALSIFY. In Chancery Froctioe. 
To prove that an item in an account before 
the court as complete, which is inserted to 
the debit of the person falsifying, should 
have been omitted. 


April 80, 1790 ; U. S. Rev. Stat. § 5894. 

In Practice. To prove a thing to be 
false. Co. Litt. 104 b. 

FALSIFYING JUDGMENTS. A 

f.°rm sometimes used for reversing judg¬ 
ments. See 4 Steph. Com. 558. 

FALSIFYING A RECORD. A crime 
against public justice punishable in Eng¬ 
land by 24 & 25 Viet. o. 98, and by statute in 
the several states and District of Columbia. 

Changing a record by alterations, eras¬ 
ures, interlineations or otherwise. See 
Alteration. 

FALSING. In Scotch Law. Making 
or proving false. Bell, Diet. 

FALSING OF DOOMS. In Scotch 
Law. Protesting against a sentence and 
taking an appeal to a higher tribunal. Bell, 
Diet. 

An action to set aside a decree. Skene. 

FALSO RETORNO BREVIUM (L. 
Lat.). In Old English Law. The name 
of a writ which might have been sued out 
against a sheriff for falsely returning writs. 
Cunningham. Law Diet. 

FALSONARIUS. A person guilty of 
forgery ; a counterfeiter. 

FALSUS. Deceiving ; fraudulent; er¬ 
roneous. In the first two senses it is applied 
to persons in respect to their acts ana con¬ 
duct, as Well as to things ; and in the third 
sense it is applied to persons on the question 
of personal identity. 

FAMA. Rumor ; report; fame. 

FAMACIDE. A killer of reputation ; 
a slanderer. Black, L. Diet. 

FAMILIA (Lat.). In Roman Law. 
A family. 

This word had four different acceptations In the 
Roman law. In the first and most restricted sense 
it designated the paterfamilias,— hrs wife, hla chil¬ 
dren, and other descendants subject to his paternal 
power. In tho second and more enlarged sense It 
comprehended all the agnates.— that Is to say, ail 
the different families who would all be subject to 
the paternal authority of a common chief If he were 
still living. Here It has the same meaning as agna- 
tio. In a third acceptation it comprises the slaves 
and those who are in mancipio of the chief,—al¬ 
though considered only as things, and without any 
tie or relationship. Ana, lastly, it stgnlAee the whole 
fortune or patrimony or the chief. See Patkb-Fa- 
milias ; 1 Ortolan 28. 

In Old English Law. A household. 
All the servants belonging to one master. 
Du Cange ; Cowel. A sufficient quantity 
of land to maintain one family. The same 
quantity of land is called sometimes wianmi 
(a manse), familia , caruoata. Du Cange ; 
Cunningham, Law Diet. ; Cowel; Creasy, 
Churoh Hist. See Mansio. 

FAMULUS EMFTOR. In the Roman 
Law. An intermediate person who pur¬ 
chased the aggregate inheritance when sold 
per asset libram, in the progress of making 
a will under the twelve tables. The pur¬ 
chaser was merely a man of straw, trnns 
mitting the inheritance to the haercs proper. 
Brown. 

FAMILIES ERCISCUNDJE (Lat ). 
In Civil Law. An action which lay for 
any of the co-heirs for the division of what 
fell to them by inheritance. Stair, Inst. 1. 
1, tit. 7, § 15. 

FAMILIARE3 REGIS. Persons of 
the king’s household. The ancient titles 
of the six clerks of chancery in England. 

2 Reeve, Hist. Eng. Law 240, 251. 


When a bill to open an account has been 
filed, the plaintiff is sometimes allowed to 
surcharge and falsify such account; and if 
anything has been inserted that is a wrong 
charge, he is at liberty to show it; and that 
is a falsification. 2 Ves. 6G5; 11 Wheat. 
237. See Surcharge 
In Criminal Law. To alter or make 
false. 

The alteration or making false of a record 
is punishable at common law or by statute 
in the states, and, if of records of the 
United States courts, by act of congress of 


F AMIL Y. Father, mother, and chil¬ 
dren. All the individuals who live under 
the authority of another, including the 
servants of the family. 2 Fed. Rep. 432. 
All tlie relations who descend from a com¬ 
mon ancestor or wjio spring from a com¬ 
mon root. La. Code, art. 8522, no, 1G; 
9 Ves. 323. The primary meaning of a 
testator’s 44 family ” in a will is children ; 3 
Ch. Div. 672. 

In common parlance it consists of those 
who live under the same roof with the 
pater fa mil hut; those who form his fire- 
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side. But when they branch out anil be¬ 
came the heads of new establishments, they 
cease to be part of the father's family ; 4 
Term 797 ; 154 Mass. 899. 

While usually importing » household, 
including parents, children, and servants, 
it is not necessary, to sustain the family 
relation between parents and children, that 
thev should reside together : 21 Or. 280. 

The term as use*! in connection with I 
homestead and exemption laws is im¬ 
portant. See a full discussion of the cases 
in Thomps. Homest. & Ex. It is said to 
mean, in the Texas constitution, ** every 
collective body of arsons living together 
within the same curtilage, subsisting in 
common, directing their attention to a com¬ 
mon object—the promotion of their mutual 
interests and social happiness.” 81 Tex. 
0S0. ** A family is the collective body of 

persons who live in one house, under one 
nead or manager.” 52 la. 431 ; 53 id. 700 ; 
s. c. 30 Am. Rep. 248 (and note). 

The meaning of the term is usually a 
matter of statutory or constitutional inter¬ 
pretation. A wiaower with whom lived 
his son and son’s wife and a household 
servant is the head of a family ; 52 la. 481 ; 
but a widower keeping house w'ith a female 
relative whom he is not bound to support 
has no family ; 48 Tex. 517. An unmarried 
woman keeping house and taking care of 
two children of a deceased sister is the head 
of a family : 53 la. 706. A widower with¬ 
out children, who takes his mother to live 
with him, is the head of a family ; 11 la. 
104. A widower and grown-up daughter 
constitute a family ; 14 How. Pr. 521; or 
merely a widower; 95 Cal. 397. An un¬ 
married man who succeeds his father in 
taking care of his minor sisters may be 
deemed the head of a family ; 27 Ark. 658. 
So of an unmarried man supporting liis 
widowed sister and her small children ; 20 
Mo. 75; and of an unmarried man whose 
widowed sister lived with him and kept his 
house; per Dillon. J.; 10 N. B. R. 382; 8. c. 
Fed. Cos. No. 733. So of an unmarried 
woman with her illegitimate child ; 47 Cal. 
73. But not of a man who lias no family; 

9 Ala. 981 ; 10 Allen 425. A single person 
in the actual occupancy of a homestead, 
although not the head of a family, is en¬ 
titled to a homestead exemption as a fam¬ 
ily ; 00 N. W. Rep. (S. D.) 159. A husband 
and wife are a family, as to exempt prop¬ 
erty ; 14 How. Pr. 519; so as to homestead ; 
21 111. 45. But having a wife and keeping 
house is not marrying and having a fam¬ 
ily ; 11 Pai. 159. See Thomp. Homest. Sc 
Ex. §§ 44-68. 

In the construction of wills, the word 
family, when applied to personal property, 
is synonymous with kindred or relations. 
It may, nevertheless, be confined to par¬ 
ticular relations by the context of the will, 
or may be enlarged by it, so that the ex¬ 
pression may in some cases mean children, 
or next of kin, and in others may even in¬ 
clude relations by marriage ; Schoul. Wills 
537. The primary meaning of the word 
family is children, and it must be so con¬ 
strued in all cases unless the context Bhows 
that it was used in a different sense; 83 
Va. 509. It has been more commonly held 
that parents are not included in the term ; 

8 Ves. 004 ; 2 Redf. Wills 73 ; 1 Ron. Leg. 
115; 2 Ves. 110; 5 Msule Sc S. 12C; 11 
Paige 169 ; it may include a wife as well as 
children ; 8 Allen 339. A statute providing 
that real estate shall not go “ out of the 
family” restricts the descent to the issue 
of the ancestor ; 8 N. J. L. 481. See He An 
op a Family. 

FAMILY ARRANGEMENT. An 

agreement made between a father and his 
so:i, or children, or between brothers, to 
disiK>:^e of property in a different manner 
to that which would otherwise take place. 

In these cases, frequently, the mere rela¬ 
tion of the parties will give effect to bar¬ 
gains otherwise without adequate consid¬ 
eration. 1 Chitty, Pr. 67 ; 1 Turn. & It. 13 ; 
23 S. W. Rep. (Tenn.) 72; 50 Mo. App. 1. 

Such an arrangement may be upheld, 
although there were uo rights in dispute 
at the time of making it, and the court 


will not be disposed to scan with much 
nicety the quantum of the consideration ; 
L. R. 2 Ch. 294. A family arrangement is 
not by itself a valuable consideration; 
Brett. L. C. in Mod. Eq. 294. Wherever 
doubts and disputes have arisen with regard 
to the rights of different members of a 
family (especially when relating to legit¬ 
imacy) ana fair compromises have been en¬ 
tered into to preserve harmony, those ar¬ 
rangements have been sustained, albeit, 
porhaps, resting upon grounds which would 
not have been considered satisfactory if the 
transaction had occurred between mere 
strangers ; Sugden, L. C., in 2 Dr. & War. 
503. The impossibility of estimating money 
considerations in family arrangements has 
led to their exemption from the rules which 
affect other arrangements; 7 Cl. & F. 280. 

In ordinary cases a father’s dealings with 
his child who has just come of age are open 
to suspicion, and so are dealings with a re¬ 
versioner, but if these are in the nature of 
a family arrangement, the court will re- 

? ;ard them, not with suspicion, but with 
avor ; 2 Giff. 232. It is not essential that 
the son should have independent advice, 
nor will inquiry be made as to how far the 
father’s influence was exerted. At the 
same time any unusual benefit secured to 


the father will be scrutinized and perhaps 
expunged ; 41 Ch. D. 200 ; and only the 
iiRnfl-l provisions sliould be inserted. It 
seems that resettlements under a family 
arrangement will iuatify the execution of a 
power under whicn the donee retains some 
benefit, which would otherwise be ft fraud 
on the power. See 1 Swans. 129. An 
agreement between the children of a tes¬ 
tator that the shares of the children shall 
be considered as vesting at the death of the 
testator divested of the survivorship clause 
contained in the will, will be upneld in 
equity ; 172 Pa. 104. 

Evidence of circumstances to show a 
family arrangement at the execution of 
deeds is admissible, and a deed otherwise 
invalid would be good evidence if it formed 
a component part of such arrangement; 
9 S. & JR. 208. See Family Meeting. 


F AMIL Y B IBLE . A Bible containing 
a record of the births, marriages, and deaths 
of the members of a family. 

An entry by a father, made in a Bible, 
stating that Peter, his eldest son, was born 
in lawful wedlock, of Maria, his wife, at a 
time specified, is evidence to prove the 
legitimacy of Peter ; 4 Campb, 401. But 
the entry, in order to be evidence must be 
an original entry; and, when it is not so, 
the loss of the original must be proved be¬ 
fore the copy can be received; 6 3. & R. 
183. See 10 Watts 82, 

A family Bible, containing entries of fam¬ 
ily incidents, where the parties who made 
the entries are dead, will be received in evi¬ 
dence ; Whart. Ev. §219; Tayl. Ev. 572; 
1 Greenl. Ev. § 104 ; L. R. 1 Ex. 255; 30 la. 
301 ; 53 Ga. 535. See 11 Cl. Sc F. 85 ; 39 
Conn. 503. In order to make an entry evi¬ 
dence as to the birth or death of a child, it 
must be shown that the entry is in the 
handwriting of a parent; 30 la. 301. Entries 
in a family Bible or Testament are admis¬ 
sible in evidence even without proof that 
they have been made by a parent or rela¬ 
tive ; 52 Md. 709. 


FAMILY EXPENSES. It has been 
held that the words ‘‘expenses of the family” 
mean such expenses as were incurred on 
account of and to be used in the family, and 
that what is included in the term must be 
determined by the •ircumstonces of each 
case. 12 A. & E. Ency. 2nd ed., 878; 11 
Ill. App. 627. Several of the United 8tatea 
statutes make the wife’s separate property, 
liable for debts incurred for the expenses 
of the family. She has been held personally 
liable. Id.; 11 Oregon 72. A diamond shirt 
stud procured for personal use and actually 
used and worn by u husband was held to be 
a family expense. Id.; 103 Iowa 695. Pro¬ 
visions, clothing, etc., included in family 
expenses. Id.; 18 lowu 83. Rent of a house, 
sewing machine, etc. are family expense?*. 
But u reaping machine was held not a family 


expense. The court said : “The expenses of 
a family are something quite different from 
whatever may contribute, either remotely 
or directly, to the support of the family. 
The merchant purchases goods on credit, 
and by selling tnem at a profit supports his 
family; or a farmer purchases cattle on 
credit, and by selling tnem at a profit con¬ 
tributes materially to the comfort and 
support of his family. But the indebtedness 
so contracted does not, we think, become a 
family expense.” Id.; 49 Iowa 536. 


FAMILY MEETING (called, also, 
family council). 

In Louisiana. Meetings of at least nve 
relations of minors or other persons on 
whose interest they are called upon to de¬ 
liberate, or, in default of relations, then of 
the friends of such minors or other persons. 
See 46 La. Ann. 857. 

The appointment of the members of the 
family meeting is made by the iudge. The 
relations or friends must be selected from 
among those domiciliated in the parish in 
which the meeting is held: the relations 
are selected according to their proximity, 
beginning with the nearest. The relation is 
preferred to the connection in the same 
degree; and among relations of the same 
degree the eldest is preferred. The under- 
tutor must also be present. 6 Mart. La. N. 
S. 455. 

The family meeting is held before a jus¬ 
tice of the • peace, or notary public, ap¬ 
pointed by the judge for the purpose. It is 
called for a fixed day and hour, by citations 
delivered at least three days before the 
day appointed for that purpose. 

The members of the family meeting, be¬ 
fore commencing their deliberations, take 
an oath before the officer before whom the 
meeting is held, to give their advice accord¬ 
ing to the best of their knowledge touching 
the interests of the person respecting whom 
they are called upon to deliberate. The 
officer before whom the family meeting is 
held must mfike a particular proc^s-veroal 
of the deliberations, cause the members of 
the family meeting to sign it. if they know 
how to sign, and must sign it himself, and 
deliver a copy to the parties that they may 
have it homologated. 

The sale of minor’s property without the 
advice of a family meeting is null and void 
as against the purchaser; 45 La. Ann. 837. 

FAMILY PHYSICIAN. A phv sician 
who regularly attends and is consulted by 
the members of the family as their medical 
adviser ; but he need not attend in all cases 
or be consulted by all the members of the 
family. 17 Minn. 519 ; 58 Mo. 424. 

FAMILY USE. That use ordinarily 
made by and suitable for the members of a 
household whether as individuals or collec¬ 
tively. 62 Cal. 120. The snpply of water 
in a muncipal corporation for family use 
includes the supply of gaols, hospitals, alms¬ 
houses, schools, and other municipal insti¬ 
tutions ; id. See Family ; Groceries. 

FAMOSUS (Lat.). Defamatory ; slan¬ 
derous ; scandalous. Used in civil and old 
English Law to express that which affected 
injuriously the character or reputation. 

FAMOSUS LIBELLUS (Lat.). 
Among the civilians these words signified 
that species of injuria which corresponds 
nearly to libel or slander. 


FAN. See Forcing Fan. 

FANAL. In French Law. A small 
lighthouse. A lamp or apparatus in such 
lighthouse. A lantern placed high up on 
the stem of a vessel. 


FANATIC. A religious enthusiast; a 
bigot; a person entertaining wild and ex¬ 
travagant notions, or affected by zeal or en- 
thusiam, especially upon religious subjects. 


The word was formerly defined to English law as 
a person pretending to be Inspired, an l w.ai said to 
he b term applied Quakers, Anabaotists, and all 
other sectaries. and factious dhienteri from tho 
church of England.” Jac. L. Diet. See Slat. 13 
Car. II. c. 6. 
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FACTEGA. In Spanish Law. A 
measure of land, which is not the same in 
every province. Diccionario de la Acad.; 
8 White, Recop. 49. In Spanish America, 
the fanega consisted of six thousand four 
hundred square varas, or yards. 2 White, 
Recop. 188. 

FARACTDMACT. In Scotch Law. 

A traveller ; a merchant-stranger. Skene 

FARDEL. The fourth part of a yard 
land. Spelman, Gloss. According to others 
the eighth part. Noy, Complete La wye 
5T ; Cowel. See Cunningham, Law Diet. 

FARDELLA In Old English Law. 

A bundle; a pack; a fardel, licta, lib. 1, 
c. 22, £ 10. 

FARD1N G-DEAL. The fourth part 
of an acre of land. Spelm. Gloss. 

FARE. A voyage or passage. The 
money paid for a voyage or passage. The 
latter is the modern signification. See 26 
N. Y. 526 ; Ticket, 

In case of a water company it means the 
tax or compensation which the company 
may cliarge for furnishing a supply of 
water. Ill N. C. 615. See Rates. 

FARTNAGlUM. A mill. Spelm. A 
toll of he grist of meal or flour. Jac. L. 
Diet. 

FARLEY or FARLEU. Money paid 
in lieu of a heriot ( q. v.). Applied also to 
the best chattel as distinguished from 
heriot,—the best beast Cowel* 

FAflUNG AR U. Whoremongers; ad¬ 
ulterers. 

FARM. A certain amount of provision 
reserved as the rent of a messuage. Spel¬ 
man, Gloss. 

Rent generally which is reserved on a 
lease ; when it was to be paid in money, it 
was called blanche firme. Spelman, Gloss. ; 
2 BLa. Com. 42. 

A term. A lease of lands; a leasehold 
interest. 2 Sharsw. Bla. Com. 17 ; 1 Reeve 
Hist. Eng. Law 301, n. ; 2Chit, PI. 879, n. e 
The land itself, let to farm or rent. 2 Bla. 
Com. 368. 

A portion of land used for agricultural 
purposes, either wholly of in part. 18 Pick. 
553 ; 2 Binn. 288. 

A body of land, usually under one owner¬ 
ship, devoted to agriculture either to the 
raising of crops, or pasturage, or both. It 
is not understood to have any necessary 
relation to, or to be circumscribed by, polit¬ 
ical subdivisions. A farm may consist of 
any number of acres, of one quarter section 
or less, or many'quarter sections ; of one 
field, or many fields ; may lie in one town¬ 
ship and county, or in more than one; 32 
N. E. Rep. (Ill.) 693. See 47 How. Pr. 446. 

It is usually the chief messuage In a village or 
town whereto belongs a great demesne of all sorts. 
Cowel; Cunningham, Law Diet.; Temtea dela Ley. 

A large tract or portion of land taken by a lease 
under a yearly rent payable by the tenant. Tomlin. 
Law Diet. 

From this latter sense Is derived Its commoi 
modern signification of a large tract qsed for cult! 
vation or other purposes, as raising stock, whether 
hired or owned oy the occupant, Including a mes¬ 
suage with out-buildlngs, gardens, orchard, yard, 
etc. Plowd. 108; Touchst. 03. 

In American law, the word has almost exclusively 
this latter meaning of a portion of land used for 
agricultural purposes, either wholly or in part. 8 
Binn. 288 ; 18 Pick. 558 ; 8Mete. 520; 2 HilL R.P. 888. 

By the convevance of a farm will pass a 
messuage, arable land, meadow, pasture, 
wood, etc., belonging to or used with it. 
Co. Litt. 5 a ; Shepp. Touclist. ©3 ; 4 Cruise, 
Dig. 821; Plowd. 167. 

In a will, the word farm may pass a free¬ 
hold, if it appear that such was the inten¬ 
tion of the testator ; 6 Term 345 ; 9 East 
448. See 6 East 604, n.; 8 id. 339. 

FARM LET. Technical words in a 
lease creating a term for years. Co. Litt. 
45 b ; 2 Mod. 250; I Washb. R. Pr. Index, 
Lease. 

FARM OUT. To rent for a certain 
term. The collection of the revenue among 
the Romans was farmed out to persons 
called publicani. The same system existed 


in France before the revolution of 1789; 
and in England the excise taxes were farm¬ 
ed out, ana thereby their evils were greatly 
aggravated. The farming of the excise 
was abolished in Scotland by the union, 
having been before that time abandoned in 
England. In all these cases the custom 
gave rise to great abuse and oppression of 
the people, and in France most of the far- 
mers-general, as they were called, perished 
on the scaffold. See Int. Cyc. titles Far- 
mers-general, Excise, Publicani. 

FARMER. The lessee of a farm. It is 
said that every lessee for life or years, 
although it be but of a small house and 
land, is called farmer. This word implies 
no mystery, except it be that of husband¬ 
man. Cunn. Law Diet ; Cowel; 3Sharsw. 
Bla. Com. 318. 

In common parlance, and as a term of 
description in a deed, farmer means one 
who cultivates a farm, whether he owns it 
or not. There may also be«a farmer of the 
revenue or of other personal property as well 
as lands. Plowd. 195 ; Cunn. Law Diet. 

FARMER GENERAL. See Farm 

Out. 

FARMERS* ALLIANCE. A co¬ 
operative association of agriculturists formed 
for the purchase of supplies and sale of farm 
products without the intervention of traders, 
aiming in some cases also at social and 
educational elevation, and favoring political 
schemes conceived in the interest of the 
farmer. Stand. Diet. See Grange. 

FARO. A gambling game of cards in 
which checks, commonly known as “chips,” 
are used to represent money, which is 
staked upon the order in which the cards 
turn up as dealt. The players alPplay 
against the dealer .who is termed the banker. 
See Gajono. See Keno or Faro Bank. 

FARRAGO LTBELLI (Lat.). An ill- 
coraposed book containing a collection of 
miscellaneous subjects not properly asso¬ 
ciated or scientifically arranged. Whart. 

FARRIER. One who takes upon him¬ 
self the public employment of shoeing 
horses. 

Like an innkeeper, a common carrier, 
and other persona who assume a public em¬ 
ployment, a farrier is bound to serve the 
public as far as his employment goes, and 
an action lies against him for refusing, 
when a horse is brought to him at a reason¬ 
able time for such purpose, if he refuses; 
Oliph. Horses 131 ; ana he is liable for the 
unskilfulness of himself or servant in per¬ 
forming such work; 1 Bla. Com. 431 ; but 
not for the malicious act of the servant in 
purposely driving a nail into the foot of the 
norse with the intention of laming him ; 2 
Salk. 440; Hanover, Horses 215. 

FARTHING. In English Law. The 
one-fourth part of a penny ( q. zx). 

FARTHING OF GOLD. A quarter- 
noble, (a noble being worth six shillings and 
eightpence). Byrne. 9 Hen V. c. 7. 

FARTHING OF LAND. Sometimes 
Written farundel or farthingdell. See 
Fardino-deal. 

FARVACTD. Standing by itself, this 
word signifies “passage by sea or water.” 
In charter-parties, it means voyage or 
passage by water. 18 C. B. 880. 

FARYCTDONINN. The ancient dee 
ignation of Serjeants’ Inn, Chancery Lane, 
London. See inns of Court. 

FAS (Lat.). Right; justice. Calvinus, 
Lex.; 3 Bla. Com. 2. See Per fas et 
NEFA9. 

FASHIONS. See ’Perishable Goods. 

FABIUS. A faggot of wood. 

FAST. “Fast” is dcBncd as moving 
rapidly: quick in motion; rapid; swift. 
50 S. W. 239. 


FAST BILL OF EXCEPTIONS, 

One which may be taken in Georgia in in¬ 
junction cases and the like, in time and 
manner to Becure speedy hearing. It is 
certified within twenty days alter the 
decision. 66 Ga. 353. 

FAST-DAY. A day of penitential ob¬ 
servance and religious abstinence. As to 
counting it in legal proceedings, see 1 Chit. 
Archb. JPr., 12th ed. 160; Holiday. 

Days of fasting and humiliation, appointed 
to be kept by public authority. There are 
fixed days of fasting enjoined by the English 
church, at certain times in the year, men¬ 
tioned in ancient statutes, particularly the 
2nd and 3rd ed., 6, c. 19. Other days of 
fasting, which are not fixed, are occasionally 
appointed by the king’s proclamation. 
Tomlin. 

FAST ESTATE. Real property. A 
term sometimes used in wills, 6 Johns. 
185 ; 9 N. Y. 502. 

FASTERMANNES. Securities. 
Bondsmen. Spelman, Gloss. Men fast 
bound as sureties of the peace for each 
other under the Saxon law. Encyc. Lornl. 

FASTI. See Dies Fasti. 

FAT CATTLE. See Perishaele 
Goods ; Provisions. 

FATHER. He by whom a child is 
begotten. 

In England, by 43 Eliz. c. 2. the father 
and mother, grandfather and grandmotlicr 
of poor, old, blind, and impotent persons 
are obliged to furnish them with neces¬ 
saries, if of sufficient ability. Statutes of 
the same tenor have been enacted in some 
states. The English statute may be consid¬ 
ered as a part of the common law of the 
United States. In some states the failure to 
support, or the abandonment of, a minor 
child is a penal offence. Except under this 
statute, there appears to be no civil obliga¬ 
tion on a parent to support his minor child ; 
11 C. B. 452; L. R. 3 Q. B. 559; or to pay 
his debts ; 6 M. & W, 482. To the same 
effect in the United States ; 110 Ind. 74 ; 38 
N. J. L. 383 ; 13 Barb. 002 ; but the contrary 
view is held in many cases ; 79 la. 151 ; 
Tiffany, Pers. & Dom. Rel. 233, and cases 
cited; see 2 Kent 190. Where a parent, 
though able, neglects to provide the neces¬ 
saries of life ana necessary medical attend¬ 
ance for a minor child, and thereby causes 
its death, he is guilty of manslaughter, and, 
if wjlfully done, of murder; Tiff. Pers. & 
Doin. Rel. 232; Clark, Cr. L. 177. A widow 
is likewise bound to maintain her minor 
children : 56 N. Y. 435 ; 10 Mo. App. 344 ; 
contra , 76 Ala. 534 ; 64 Ill, 383. A child 
is not bound at common law to maintain 
his parents; 70 Ind. 239 ; 45 N. H. 358; 
82 Conn. 142 ; but in many states a liability 
to support indigent parents is imposed by 
statute, and in such case a third person may 
recover from the child for necessaries fur¬ 
nished to such parent; 88 Mich. 91 ; 64 N. 
W. Rep. (S. D.) 1123. A parent is not liable 
for his child’s torts, unless committal by 
the child as hi9 agent; 63 Ill. 312; 45 
Kan. 423 ; 3 Fed. Rep. 862; nor is he crimi¬ 
nally liable for his child’s acts; Tiffany, 
Pers. & Dom. Rel. 241. See also 66 Cal. 
868 ; 60 Wis. 511. 

If the father be without means to 
maintain and educate his children accord¬ 
ing to their future expectations in life, 
courts of equity will make an allowance for 
these purposes out of the income of their 
estates, and, in an urgent case, will even 
break into the principal; 19 Ala. N. S. 050 ; 

1 P. Wms. 493; 4 Johns. Ch. 100; 2 Ired. 
854; 2 Ashm. 832 ; 5 R. I. 269; 1 Coop. Eq. 
62. The father is not bound, without some 
agreement, to pay another for maintaining 
his children ; ©C. &P. 467 ; nor is lie bound 
by their contracts, even for necessaries, un¬ 
less an actual authority be proved, or a clear 
omission of his duty to furnish such neces¬ 
saries ; 20 Eng. L. <5fc Eq. 281; 10 Barb. 483 ; 
15 Ark. 187 ; 8 N. H. 270 ; 2 Bradf. Suit. 
287 ; 18 Go. 457 ; Ewell, Lead. Cas. 61, n. : 
46 Ill. App. 447 ; 8 Misc. Rep. 646 ; or unless 
he suffers them to remain away with their 
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mother, or forces them from homo by hard 
usage: 5 Day 37 ; but, especially in Amer¬ 
ica very slight evidence may sometimes 
warrant the confidence that a contract for 
the infant's necessaries is sanctioned by the 
father ; Tiffany, Per. & Dorn. Rel. 333; 
thus he is held bound where he knows the 
circumstances and does not object; 20 V t. 

9 : 1'3 Met. 343 ; 29 Tex. 135. See Parent ; 
Mother. Where the court takes away 
from the father the care and custody of the 
children, chancery directs maintenance out 
of their own fortunes, whatever may be 
their father's circumstances ; 2 Russ. 1; 
Macphere. Inf. 234. And if their custody 
be given to the mother by a decree of 
divorce it has been held that the duty of 
supporting them devolves on her ; 136 Blass. 
1$< ; 26 Barb. 1S4; but the father still 
remains liable; 45 Ohio St. 452. The obli¬ 
gation of the father to maintain the child 
extends only to providing nece«ary sup¬ 
port, and ceases as soon as the child is able 
to provide for itself, or it becomes of age. 
however wealthy the father may be; 2 
Kent 190 ; unless the child becomes charge¬ 
able to the public as a pauper ; 1 Ld. Raym. 
699 : or be physically or mentally incapable 
of self-support: 12 Pa. C. C. R. 447. The 
obligation Also ceases during the minority 
of the child, if the child voluntarily aban¬ 
dons the home of his father, either for the 
purpose of seeking his fortune in the world 
or to avoid parental discipline and restraint ; 

10 Mass. 28 ; 4 III. 179 ; 14 Ala. 435. There 
is no legal obligation to educate the child, 
although some dicta and statements by text- 
writers are to the contrary ; 1 Bla. Com. 
150; 2 Kent 189 ; but the duty is said by a 
recent writer to be only a moral one, and he 
adds that there is no case which enforces 
such an obligation ; Tiff. Dorn. Rel. 288 ; 44 
Mo. App. 308. Where the child's fortune 
warrants a greater expenditure than the 
father’s means will permit, or where the 
father is unable to support the child, an 
allowance to the father may be made by a 
court of equity out of the child's property 
for his maintenance and education ; Coop. 
t. Eld. 52; 4 Sandf. Cb. 617 ; 63 N. H. 14 ; 2 
Kent, Com. 191; Tiff. Pers. & Dom. Rel. 
236. 

During the lifetime of the father, he is 
guardian by nature or nurture of his chil¬ 
dren. As such, however, he has charge 
only of the person of the ward, and no right 
to the control or possession either of his real 
or personal estate ; 7 Johns. Ch. 3 ; 8 Pick. 


213 ; 14 Ala. 888 ; 20 W. Va. 251. As to the 
father’s right to the custody of his children, 
see4 Ad. & E. C24; 2Cox,C. C. 242 ; [1892] 
App. Cases 425 ; 25 Kan. 30S; 26 id. 650; 
Reed, J., in Col. App. 525 ; 141 Mass. 208; 
Custody. The rights of the father, while 
his children remain in his custody, are 
to liave authority over them, to enforce 
alibis lawful commands, and to correct 
them with moderation for disobedience ; 2 
llumphr. 283; and these rights, the better to 
accomplish the purposes of their education, 
he may delegate to a tutor or instructor; 
2 Kent 205. See Assault ; Correction. 
As to criminal liability of the father, see 
05 NT C. 588. He may maintain an action 
for the seduction of his daughter, or for 
any injury to the person of his child, so long 
as he has a right to its services; 2M. & W, 
539; 13 Gratt. 726 ; 6 lnd. 262 ; 24 Wend- 
429 ; 7 Watts 62 ; 48 III. App. 871 j and may 
even be justified in committing a homicide 
in protecting his child ; 1 Bla. Com. 450; 
ana the fact that a child by her father as 
next friend has recovered damages for a 
personal injury does not bar a subsequent 
action by hum for loss of service occasioned 
by the same injury ; 125 Mass. 180; 60 Tex. 
225. The authorities are not uniform as to 
whether the right of the father to recover 
for a tort committed against the child is to 
be limited to the theory of loss of service, 
and therefore based entirely upon the doc¬ 
trine of an implied relation of master and 
servant. Such would seem to be the Eng¬ 
lish rule, which, gives no remedy, even for 
expenses, when the child is of such tender 
age as to be incapable of service; 8 Scott 
N. R. 741; 7D. 4R. 138. Some American 
cases follow the same principle; 26 Mo. 


App. 75 ; 00 N. H. 20 ; but the trend of the 
authorities Is otherwise, and as was said by 
the Circuit Court of Appeals, in a case of in¬ 
jury to a child of five years of age. " they 
approve a more reasonable doctrine, and, 
basing the right of action on the parental 
relation iristead of that of master and ser¬ 
vant, allow the father to recover his conse¬ 
quential loss, irrespective of the age of 
the minor; ” 8 C. C. A. 169; s. c. 50 Fed. 
Rep. 417; 2 Cush. 847; 109 N. Y. 95 ; 49 
Cal. 336 ; 32 Ohio St. 800 ; 7 Ala. 169 ; 50 
Ark. 477 ; Tiff. Peis. & Dom. Rel. 274 ; and 
see Seduction ; Entice. Generally, the 
father is entitled to the services or earnings 
of his children during their minority, so 
long as they remain members of his family ; 
4 Mas. 380; 2 Gray 257; 17 Ala. N. 8. 14 ; 
1 BLa. Com. 453 ; 60 Mich. 635 ; but he may 
relinquish this right in favor of his children; 
Field, Inf. 68 ; 2 Mete. Mass. 89 ; 7 CoV. 
92 ; 14 Ala. n. 8. 753 ; 11 Humphr. 104 ; 29 
Vt. 514 ; 21 Pa. 222 ; 2 lnd. App. 264 ; and 
he will be presumed to have thus relin¬ 
quished this right if he abandoned or neg¬ 
lects to support and educate his children ; 
Ware 462 ; 3 Barb. 115; 0 ALa. N. 8. 501; 
15 Mass. 272; 65 N. H. 644 ; 92 Cal. 195 ; 
but where a father verbally agrees that his 
daughter shall reside in a stranger's bouse 
as a servant, he does not thereby surrender 
his parental control, so as to bar his right 
to recover for her seduction ; 88 Pa. 858. 
An infant husband is entitled to his own 
wages, so far as necessary for the support 
of himself and family, although he married 
without his father’s consent; 157 Mass. 73. 

The emancipation of a minor may be 

f >roved by the act of the father in allowing 
lim to draw his own wages, as well as by 
other acts, and no proof of & formal con¬ 
tract is necessary ; 2 lnd. App. 264. 

As to his right to earnings and emancipa¬ 
tion, see also 2 Mass. 113 ; 50 N. H. 501 ; 1 
Ware, 1st ed. 462 ; 89 Conn. 270; 8. C. 2 
Am. L*. Reg. N. B. 715, with note by Red- 
field ; 24 Me. 531; 63 N. H, 415. The father, 
as such, has no claim to any property ac¬ 
quired by the child other than earnings; 
14 Allen 497. 

An agreement of the father, by which 
his minor child is put out to service, ceases 
to be binding upon the child after the 
father’s death, unless made by indentures 
of apprenticeship ; 34 N. H. 49 ; 45 Mo. App. 
415; 29 W. Va. 751. The power of the 
father ceases on the arrival of his children 
at the age of twenty-one j though if after 
that age they continue to live in the father’s 
family, they will not be allowed to recover 
for their services to him upon an implied 
promise of payment; 3 Pa. 473 ; 83 N. H. 


581; 22 Mo. 439 ; 0 lnd. CO; 10 Ill. 296 ; the 
presumption being that such services are 
gratuitous, but this may be rebutted ; 109 
N. C. 710; but see 50 Fed. Rep. 881; 145 
Pa. 582. See also 34 Vt. 429 ; 44 N. H. 293. 

A stepfather is not bound to support and 
educate his stepchildren; 32 Minn. 385; 
113 Ill. 61 ; nor is lie entitled to their cus¬ 
tody, labor, or earnings, unless he assumes 
the relation of parent; 11 Barb. 224; 19 
Pa. 360; 18 Ill. 40; 1 Busb. 110; 3 N. Y. 
812; Schouler. Dom. Rel. 821 ; 100 N. C. 
40 ; 17 Or. 115; but see 63 N. H, 14. 

See also Schouler; Tiffany; Reeve, Dom. 
Rel. ; Kidnapping; Child ; Infant. 

F ATHER-EN-LAW. The father of 
one’s spouse. 

FATHOM. A measure of length, equal 
to six feet. Used as a nautical measure. 

The word Is probably derived from the Teutonic 
word fad. which signifies the thread or yam drawn 
out In spinning to the length of the arm, before it Is 
run upon the spindle. Webster ; Minsheu. 

FATUA Mil l .TER . A whore. Du 
Fresne. 

FATUM. In Civil Law. Fate. An 
overruling power. An event which can 
neither be anticipated nor prevented. See 
Damnum Fatale. 

FATUOUS PERSON, In Scotch 
Law. One entirely destitute of reason ; 
t? qui omnino devipit. Erskine, Inst. b. 1, 
tit. 7, s. 48. An idiot. Jacob. One who is 
incapable of managing his affaire, by reason 


of a total defect of reason. He isdescribvd 
as having uniform stupidity and inatten¬ 
tion of manner and childishness of speech. 
Bell's Law, Diet. 

FATUUS. An idiot or fool. Bract, 
f. 420 b. Silly ; ill-considered ; foolish ; in¬ 
discreet. 

FATUTJH JUDICIUM. A foolish 
judgment or verdict. As applied to the 
latter it is one rather false by reason of 
folly than criminally so as amounting to 
perjury. Bract, f. 289. 

FAUBOURG. A district or part of a 
town adjoining the principal city; as a 
faubourg of New Orleans. 18 La. 286. 

FAUCES TERRAS (Lat. jaws of the 
land). Projecting headlands or promonto¬ 
ries, including arms of the sea. Such arms 
of the sea are said to be inclosed within the 
fauces terra , in contradistinction to the 
open sea ; 1 Kent 367. See Arm of the 
Sea. 

FAULT. An improper act or omission, 
which arises from ignorance, carelessness, 
or negligence. The act or omission must 
not have been meditated, and must have 
caused some injury to another. Lee . Eleui. 
§ 783. 

In legal literature it is the equivalent of 
“ negligence.” An error or defect of judg¬ 
ment or conduct; any deviation from pru¬ 
dence, rectitude, or duty ; any shortcoming 
or neglect^of care or performance resulting 
from inattention, incapacity, or perversity ; 
a wrong tendency, course, or act; 2 lnd. 
App. 427. 

Gross fault or neglect consists in not ob¬ 
serving that care towards others which a 
man the least attentive usually takes of his 
own affaire. Such fault may, in some cases, 
afford a presumption of fraud, and in very 
gross cases it approaches so near as to be 
almost undistinguishable from it, especially 
when the facts Beem hardly consistent with 
an honest intention. But there may be a 
gross fault- without fraud ; 2 Stra. 1099; 
Story, Bailm. § 18 ; Toullier.i. 3, t. 3. §281. 

Ordinary fault consists in the omission 
of that care which mankind generally pay 
to their own concerns ; that is, the want of 
ordinary diligence. 

A slight fault consists in the want of that 
care which very attentive persons take of 
their own affairs. This fault assimilates 
itself to, and in some cases is scarcely dis¬ 
tinguishable from, mere accident or want 
of foresight. 

This division has been adopted by common law¬ 
yers from the civil law. Although toe civilians gen¬ 
erally agree In this division, yet they are not with¬ 
out a difference of opinion, See Pothier, Observa¬ 
tion gSnirale tut lejfricident Traiti et sur lea <ui- 
vanta, printed at the end of his TYaiti dea ObUga - 
tioTu, where he cites Accussus, Aid At, Cujas, Dua- 
ren, D’Avezan, Vinnlus, and Hetnecclus, in support 
of this dlvislotf. On the other side the reader la re¬ 
ferred to Thomasius, tom. 2, Diaaertationem. page 
1000 ; Le Brun, cited by Jones, Bailm. 2? ; and Touil- 
ler, Droit Civil Francois , ilv. a, tit. 8, $ 231. 

These principles established, different 
rules have been made as to the responsi¬ 
bilities of parties for their faults in relation 
to their contracts. They have been reduced 
to three. See Bailment ; Dolus ; Negli¬ 
gence. See All Faults. 

FAUTOR. In Spanish Law. Ac¬ 
complice; the person who aids or assists 
another in the commission of a crime. 

FAUX. In Frenoh Law. A falsifi¬ 
cation or fraudulent alteration or suppres¬ 
sion of a thing by words, by writings, or by 
acts without either. Biret, Vooabulaire 
des Six Codes. 

ToulUer says (tom. 8, n. 188), ** Faux may be un¬ 
derstood In three ways: in its most extended senso, 
it is the alteration of truth, with or without Inten¬ 
tion ; it Is nearly synonymous with lying ; In a less 
extended sense, it lathe alteration of truth, accom¬ 
panied with fraud, mutatio veritati* cum dolo facta; 
and lastly. In a narrow, or rather the legal, sense of 
the word, when It Is a question to know If the faux 
be a crime, it Is the fraudulent alteration or the 
truth In those coses ascertained and punished hy 
the law.” See Crihkm Falsi. 

FAVOR. Bias; partiality ; lenity; prej¬ 
udice. 

The grand jury are Bwom to inquire into 
all offences which have been committed 
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and into all violations of law, Without fear, 
favor, or affection. See Grand Jury. 
When a juror is influenced by bias or prej¬ 
udice, so that there Is not sufficient groiind 
for a principal challenge, he may neverthe¬ 
less be challenged for favor. See Chal¬ 
lenge ; Bao. Abr. Juries , E ; 7 Pet. 160. 


jurisprudence concerned with embassies, 
declarations of war, and treaties of peace: 
so called from feciales (q. v.), who were 
charged with its administration. It moro 
nearly resembles the international law of 
modem times than any other department 
of the Roman law. 


Favored nation treat¬ 
ment. bee Most Favored Nation 
Treatment. 

FEAIi. Truthful; true. The tenants 
by knight’B service used to swear to their 
lords to bo feal and leal. Feal homager , 
faithful subject. 

FEAIi AND DIVOT. A right in 
Scotland, similar to the right of turbary in' 
England for fuel, etc. Wharton. 

It is a predial servitude peculiar to the law of 
Scotland, in virtue of which the proprietor of the 
dominant tenement poas o a ac a the right of turning 
up and carrying off turf from the servient tenement 
for the purpose of building fences, roofing houses, 
and the like. This, as well as the servitude of fuel. 
Implies the right of using the nearest ground of the 
servient tenement on which to lay and dry the turf 
peats or fuel. Tfeeee servitudes do not extend 
beyond the ordinary uses of the actual occupahte 
of the dominant tenements, and cannot be taken 
advantage of for such a purpose as to burn lime¬ 
stone for sale. They are not Included in the servi¬ 
tude of pasturage, but must be constituted either 
by express grant, or by possession following on the 
usual clause of parts and pertinents; Urn It. U. tit. 
lx. e. 17. The etymology of these words has been 
much disputed. Feal or fail is said to come from 
the Sulo-Gothic wall, any grassy part of the surface 
of the ground ; and Jamieson derives divot from 
delve (Sax. delfan or delvan), or, as another alter¬ 
native, says that It may have been formed by the 
monkish writers of old charters from defodere , to 
dig the earth. The former is the more probable 
conjecture. Int. Cyc. 

FEALTY. That fidelity which every 
man who holds lands of another owes to 
him of whom he holds. 

Under the feudal system, every owner of lands 
held them of some superior lord, from whom or 
from whose ancestors the tenant had received them. 
Dy this connection the lord became bound to protect 
the tenant in the enjoyment of the land granted to 
him ; and, on the other hand, the tenant was bound 
to be faithful to his lord and to defend him against 
all Ills enemies. This obligation was called fide lit as 
or fealty ; 1 Bla. Com. 203 ; 2 id. 86 ; Co. Lltt. 67 0. 

This fealty was of two sorts : that which is general, 
and is due from every subject to his prince ; the 
other special, and required of such only as In respect 
of their fee are tied by thlB oath to their landlords ; 

1 Bla. Com. 807; Cowel. 

The oath or obligation of fealty was one of the es¬ 
sential requisites of the feudal relation; 2 Sharsw. 
Bla. Com. 46,80 ; Littleton fi 117,131; Wright, Ten. 
85* Termes de la Ley \ 1 Washb. R. P. J8 ; see 1 
Poll. 8l Haiti. 277-287, and was as follows : “ Hear 
this ye good people that I (such a one by Dame) 
faith wifi bear to our lord King Edward from this 
d±y forward of life and limb, of body and chattels 
ana earthly honor, and the services which belong to 
him for the fees &Dd tenements which I hold of him 
Till lawfully perform to him as they become due to 
tho beat of my power, so help mo God and the 
saints." Stubbs, Const. Hist, fi 462 n. Fealty was 
due alike from freeholders and tenants for years as 
an Incident to their estates to be paid to the rever¬ 
sioner ; Co. Lltt. 07 6. .Chal. R. P. 13. Tenants at 
will did not have ‘fealty ; 2 Burton, R. P. 806, n. ; 1 
Washb. R. P. 871. It has now fallea into disuse, 
and is no longer exacted ; 8 Kent 610 ; Wright, Ten. 
86, 65 ; Cowel. 

FEAR. In Criminal Law. Dread; 
consciousness of approaching danger. 

Fear in the person robbed is one of the 
ingredients required to constitute a robbeiy 
from the person ; and without this the fel¬ 
onious taking of the property is a larceny. 
It is not necessary that Die owner of the 
property should be in fear of his own per¬ 
son ; but fear of violence to the person of 
his child ; 2 East, PI. Or. 718 ; or to his prop¬ 
erty ; id. 731; 2 Russ. Cr. 73 ; is sufficient; 

2 Russ. Cr. 71. See 85 Ind. 4G0 ; 58 Mo. 681; 

Putting in Fear. 

FEASANCE. A doing ; a performing 
or performance. Feasant, doing or making, 
—as damage feasant (q. v.). Feasor, doer, 
maker,—as feasors del estatute, makers of 
the statute; Dyer 3 b. 

FEASTS. Certain established periods 
in the Christian church. Formerly the 
days of the feasts of saints were used to 
indicate the dates of instruments and mem¬ 
orable events, 8 Toullier, n. 81. The feasts 
of the English church were formerly used 
to divide the terms of the legal year, but 
this division was abolished by the judica¬ 
ture act. See Term. 

FECIAL LAW. A branch of Roman 


FECIAL LAW, or FETIAL LAW 

See Jus Feci ale. 

FECIALES. Amongst the ancient Ro¬ 
mans, that order of priests who discharged 
the duties of ambassadors. Subsequently 
their duties appear tohave related more par¬ 
ticularly to the declaring war and peace. 
Calvin us, Lex. 

FEDERAL. A term commonly used 
to express a league or compact between two 
or more states. 

In the United States the central govern¬ 
ment of the Union is foderal. The consti¬ 
tution was adopted 44 to form a more per¬ 
fect union ” among the states, for the pur¬ 
pose of self-protection and for the promo¬ 
tion of tlieir mutual happiness. Freeman’s 
Hist. Fed. Govt.; Austin, Jurispr. Lect. 6 ; 
see 93 U. 8. 642. 


COURTS. Bee United 


FEDERAL 

States Courts. 

FEDERAL GOVERNMENT. A 

union or confederation of sovereign states, 
created either by treaty, or by the mutual 
adoption of a federal constitution, for the 
purpose of presenting to the world the ap¬ 
pearance or a single state, while retaining 
the rights and power of internal regulation 
and administration, or at least of local self- 
government. 

The more extended the renunciation of Individual 
sovereignty, the more powerful does the new gov¬ 
ernment become and the more nearly does it ap¬ 
proach to a substantial union. No real diminution 
of sovereignty is necessarily involved except the 
relinquishment of the power of conducting Inde¬ 
pendent relations with foreign powers. 

M There are two different modes of organizing a 
federal union. The federal authorities may repre¬ 
sent the governments solely, and their acts may be 
obligatory onlyon the governments as Buch, or they 
may have the power of enacting laws and Issuing 
orders which are binding directly on Individual citi¬ 
zens. The former is the plan of the (old) German 
so-called confederation, and of the Swiss constitu¬ 
tion previous to 1847. It was tried In America for a 
few years immediately following the war of inde¬ 
pendence. The other principle is that of the exist¬ 
ing constitution of the United States, and has been 
adopted within the last dozen years by the Swiss 
confederacy. The federal congress of the American 
union is a substantive part of the government of 
every individual state. Within the limits of its at¬ 
tributions, it makes laws which are obeyed by every 
citizen individually, executes them through Its own 
officers, and enforces them by its own tribunals. 
This is the only principle whlcn has been found, or 
which is even likely to produce an effective federal 
government. A union between the governments 
only is a mere alliance, and subject to all contin¬ 
gencies which render alliances precarious. 11 Mills, 
Representative Government 801. 

A primary difficulty, it has been said, In framing 
a federal government and a source of danger to Its 
permanence, Is liability to disagreements between 
the constituent governments or between one or 
more of the local governments and (he federal gov¬ 
ernment as to the limits of their respective powers. 
The scheme adopted in the American system as a 
provision for such cases has been thus described : 
r ‘ Under the more perfect mode .Of federation, where 
•very citizen of each particular state owes obedi¬ 
ence to two governments—that of his own state, and 
that of the federation—it Is evidently necessary not 
only that the constitutional limits of the authority 
of each should be precisely and clearly defined, but 
that the power to decide between them in any case 
of dispute should not reside in either of the govern¬ 
ments. or In any functionary subject to it, but in 
any umpire Independent of bbth. There must be 
a supreme court of justice, aud a system of sub¬ 
ordinate courts in every stale of the uuiun, before 
whom such questions shall be carried, anti whose 

i udgmcDt on them, in the last stage of appeal, shall 
>e final. Every state of the union, and the federal 
government itself, os well as every functionary of 
each, must be liable to be sued in thuse count* for 
exceeding tlieir powers, or for noD-performance of 
their federal duties, and must In general be obliged 
to employ those courts as the instruments for en¬ 
forcing trieir federal rights. This Involves the re¬ 
marks ole consequence, actually realized In the 
United btates, that a court of Justice, the highest 
federal tribunal. Is supreme over tho various gov¬ 
ernments, both state and federal, having the right 
to declare that any new law made, or act done by 
them, exceeds the powers assigned to them by the 
federal constitution, and In consequence has no 
legal validity.” “'The tribunals which act as um¬ 
pires between the federal and stnte governments 
naturally also decide all disputes between two states, 
or between a citizen of one state and the govern¬ 
ment of another. Tho usual pemedips between 
nations, uar and diplomacy, being precluded by tho 
federal union, It is necessary that a judicial remedy 


should supply the place. Tho supreme co in ot the 
federation dispenses Internationa) law, and is the 
first great example of what is now one of the most 

S rominent wants of civilized society, a real interna 
onal tribunal.” Id. 305. See Freeman, Fed. Gov’t. 
The American union is the most striking illustra* 
tion of federal government in existence, and its 
permanent character was settled by the civil war 
which finally determined its indestructibility by 
action of individual states. In Europe, the empire 
of Germany and the republic of Switzerland are 
instances of the operation of successful federal 

g overnments, as are most of the South American 
tates; while in the British Empire the Dominion of 
Canada and the pending Australian federation now 
nearly completed, as also the Greater Republic of 
Central America, are Indications of a tendency m 
that direction which existing conditions are likely 
•to increase very rapidly. See these several titles, 
and jdso Uhitko States or America ; Government. 

See Federal. 

FEDERAL QUESTION. See United 
States Courts. 

FEE. A reward or wages given to one 
for the execution of his office, or for profes¬ 
sional services, as those of a counsellor or 
physician. Cowel. 

Fees differ from costs lo this, that the former are, 
as above mentioned, a recompense to the officer for 
his services; and the latter, an indemnification to 
the party for money laid out and expended in his 
suit; 11 8. £ R. 248 ; B Wheat. 262. See 4 Blnn. 267 
Fees are synonymous with charges ; 06 Me. 124. 

See Chamfertt ; Ethics, Leoal. 

That which is held of some superior on 
condition of rendering him services. 

A fee Is defined by Spelman (Feuds, c. 1) os the 
right which the tenant or vassal has to the use of 
lands while the absolute property remains in a su¬ 
perior. But this early and strict meaning of the 
word speedily phased into its modern signification 
of an estate ojinhei~itancc ■ 2 Bla. Com. 106 : Cowel; 
Terms* de la Ley: 1 Washb. R. P. 61 ; Co. Litt. 1 0: 
1 Prest. Eat. 420; 4 Kent 614. The term may be used 
of other property as well as lands; Old Nat. Brev. 41. 

The term Is generally used to denote as well the 
land Itself so held, as the estate In the land, which 
seems to be its stricter meaning. Wright, Tea. 10, 
40; Cowel. The word fee is explained to signify 
that the land or other subject or property belongs 
to Its owner, and Is transmissible. In the case of an 
individual, to those whom the law appoints to suc¬ 
ceed him, under the appellation of heirs; and, in the 
case of corporate bodies, to those who are to take 
on themselves tho corporate function, and. from 
the manner In which the body Is to be continued, 
are denominated successors; 1 Co. Litt. 271 b ; 
Wright, Ten. 147,160 ; 2 Bla. Com. 104, 106. 

The compass or circuit of a manor or 
lordship. Cowel. 

A fee-simple is an estate limited to a man 
and his heirs absolutely. See Fee-Simple 

A fee-tail is one limited to particular 
classes of heirs. See Fee-Tail. 

A determinable fee is one which is liable 
to be determined, but which may continue 
forever. See Determinable Fee. 

A qualified fee is an interest given to a 
man and certain of his heirs at the time of 
its limitation. See Qualified Fee ; 75 Md 
897. 

A conditional fee includes one that is 
either to commence or determine on some 
condition; 10 Co. 95 6; Prest. Est. 470; 
Fearne, Cont. Rem. 9, See Conditions ; 
Shelley’s Case, Rule in. See Quasi-fee 
See Defeasible fee ace Reasonable Fee 


FETE-BILL. A schedule of the fees to 
be charged by clerks of courts, sheriffs, or 
other officers, for each particular service 
in the line of their duties 

FEE EXPECTANT. A name some¬ 
times applied to an estate created wuere 
lands are giveff to a man and his wife in 
frank marriage (q. v.), to have and to hoM 
to them and their heirs. In this case they have 
fee simple ; but if they are given to them and 
their heirs, th^y have tail and fee-expectant. 
Tomlin; Kiteh. 153. 

FEE-FARM. Land held of another in 
fee,—that is, in perpetuity by the tenant 
and his heirs at a yearly rent, without fealty, 
homage, or other services than such as are 
specially comprised in the feoffment. Cow- 
cl. Fcafty. however, was incident to a lidd¬ 
ing in fee-farm, according to some authors. 
Spelman, Gloss.; Termes de la Ley. 

Land held at a perpetual rent. 2 Bla, 
Com. 43. 

FEE-FARM RENT. The rent reserved 
on granting a fee-farm. It might be one- 
fourth the value of the land, according to 
Cowel, one-third, according to other au¬ 
thors. Spelman, Gloss.; Termes dc la Ley . 
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EKE AND LOT-RBNT. In Sootoli 
La^v. Two estate* in land—the first of 
which is the full right of proprietorehip, 
the second the limited right of usufruct 
during life—mar be held together, or may 
co-exist in different persons at the same 
time. The settling of the limits of the 
rights which in the latter case they respec¬ 
tively confer is of very great practical im¬ 
portance, and, from tne loose a ay in which 
Doth expressions have been used by con¬ 
veyancers. by no means free from diffi¬ 
culty. “In common language, they are 
quite distinct ; life-rent importing a life- 
interest merely,—fee a full right of prop¬ 
erty in reversion after a life-rent. But the 
proper meaning of the word life-rent has 
sometimes been confounded by a combina¬ 
tion with the word fee, so as in some 
degree to lose its appropriate sense, and 
occasionally to import a fee. This seems to 
have begun chiefly in destinations ‘ to hus¬ 
band and wife, in conjunct fee and life¬ 
rent and children in fee; * where the true 
meaning is, that each spouse has a joint 
life-rent while both live, but each has a 
possible fee, as it is uncertain which is to 
survive. The same confusion of terms 
came to be extended to the case of a des¬ 
tination to parent and child—* to A. B. in 
life-rent, and the heirs of the marriage in 
fee ’—where the word life-rent was held to 
confer a fee on the parent. It came grad¬ 
ually to be held as the technical meaning 
of the word life-rent to a parent, with feo 
to his children nascituri, that the word 
life-rent meant a fee in the father. Finally 
the expression came to be held as strictly 
limited in its proper meaning by the ac¬ 
companying word alienorly, or some simi¬ 
lar expression of restriction ; or where the 
fee was given to children nati and nomi- 
natim , there being in that case do neces¬ 
sity to divert the word life-rent from its 
proper meaning, or, on a similar principle, 
where the settlement was by means of a 
trust created to make up the fee.” Bell, 
Prin. b. 1712, See also Erak. Prin. 420 ; 
Fub. 

In Sootob Law. A term used in grants 
or conveyances to two persons where it was 
intended that one should have a life estate 
and the survivor should have the fee : or, 
life estate to the parent and fee to the heir. 
English. 


An estate of inherit¬ 
ance. Co. Litt. 1 b ; 2 Bla. Com. 106. The 
word simple adds no meaning to the word 
fee Stan ding by itself. But it excludes all 
qualification or restriction as to the persons 
who may inherit it as heirs, thus distin¬ 
guishing it from a fee-tail, as well as from 
an estate which, though inheritable, is sub¬ 
ject to conditions or collateral determina¬ 
tion. 1 Waahb.'R. P. 51; Wright, Ten. 
146; 1-Presti Est. 420; Littleton § 1, 

It is the largest possible estate which a 
man can have, beiDg an absolute estate. 
It is where lands are given to a man and to 
his heirs absolutely, without any end or lim¬ 
itation put to the estate. Plowd. 557 ; 2 Bla. 
Com. 106 ; ChaL R. P. 191. 8ee54Me.426; 
42 Vt. 686. 

Where the granting clause of a deed con¬ 
veys an estate in fee-simple, a subsequent 
proviso that the grantee shall not convey 
without the consent of the grantor is void 
as a restriction or alienation, general as to 
time and person, and therefore repugnant 
to the estate created ; 64 Cal. 868. 

Id modern estates the terms fee, fee- 
simple, and fee-simple absolute are sub¬ 
stantially anonymous; 45 Mo. 170. 

The word *• heirs "is necessary, in a con¬ 
veyance, to the creation of a fee-simple, and 
no expression of intention, in substituted 
terms, will have an equivalent effect; 36 
N. J.L.434; 02Ill. 877; 48Md.344; butsee 
64 N. H. 290 ; 2 Head 880; but it is otherwise 
in a will; 74 Pa- 173; 7 R. I. 188. 

In the absence of statute, a conveyance 
of property to a trustee, with power to sell 
and convey the fee, vests in such trustee an. 
estate in fee-simple, without the use of the 
word “ heirs ;" il8 Mo. 188. The common, 
law rule that a fee-simple cannot be con¬ 
veyed without the word 14 heirs ” does not 


apply to an exception, or an easement ap¬ 
purtenant to other land of the grantor or 
of the right to take profit in the soil; 86 
Me. 446. 

FEE-TAIL (Fr. tattler, to dock, to 
shorten). An inheritable estate wliicta can 
descend to certain olasses of heirs only. It 
is necessary that they should be heirs “of 
tho body " of the ancestor, and these are 
proper words of limitation. It corresponds 
with the feudum taUiatum of the feudal 
law. The estate itself is said to have been 
derived from the Roman system of restrict¬ 
ing estates. 1 Spence, Eq. Jur. 21 ; 1 
Washb. R. P. 60 ; 2 Bla. Com. 112, n. See, 
also, Co. 2d Inst. 338 ; Tudor, Lead. Cas. 
607; 4 Kent 14 ; Chal. R. P. 259; and it is 
said to exist by virtue of the statute de 
donis; Crabb, R. P. § 97J. See, generally, 

1 Grav 286 ; 35 N. H. 170 ; 113 Mo. 175 ; 88 
Ga. 251; 155 Mass. 323 ; 146 Pa. 242. 

An estate-tail may be general, i.e. lim¬ 
ited to the heirs of the body merely : or spe¬ 
cial, i.e. limited to a special class of such 
heirs, e.g. heirs male or heirs female,or those 
begotten of a certain wife named ; 1 H. & J. 
(Md.) 111. In the last case specified, if the 
wife died without is9ue, the husband was 
called tenant in tail after possibility of issue 
extinct. 

The restrictions against alienation could 
be evaded at common law by levying a fine, 
suffering a recovery. In this couqtry, an 
entail con generally be barred by deed. 

FEED. This word is used in its ordinary 
sense with reference to cattle and hogs 
which are said to be made marketable by 
feeding. 60 III. 102: 

It is also used in the sense of lending ad¬ 
ditional strength or subsequent support, as 
“the estate which becomes vested feeds 
the estoppel;" 5 Man. & Ry. 202, 207 ; so a 
subsequent title acquired by the mortgagor 
is said “ to feed the mortgage." See 
Graft. 

It is also used in the phrase f eeding of a 
cow by and on the laud to signify from the 
land while there is food on it, and with 
hay by the owner of the land while at 
other times ; 2 Q. B. Div. 49. 

A certain amount of food or provender 
given to horses, cattle, etc , at a time. 12 
A. A E. Ency. 2nd ed., 891. For a stable to 
be a "feed stable" it is immaterial that food 
be kept at the stable, or that it be furnished 
unless ordered by the owner of the stock. 
It is sufficient that food is supplied for all 
who apply. Id.: 64 Mias. 511. 

FEGANGI. An escaping thief oaught 
with stolen goods in his possession. Spel. 
Glos. 

FEHMGEBICHTE. An irregular tri¬ 
bunal which existed and flourished in West¬ 
phalia during the thirteenth and fourteenth 
centuries. 

From the close of the fourteenth century 
its importance rapidly diminished; and it 
was finally suppressed by Jerome Bonaparte 
in 1811. See Bork, Oeschichte der West- 
vhalichen Vehmaerickie; Paul Wigand, Das 
Fchragericht Westphaleua. 

FEIGN ED ACTION. In Practice. 
An action brought on a pretended right, 
when the plaintiff has no true cause of ac¬ 
tion, for some illegal purpose. In a feigned 
action the words of the writ are true; it 
differs from false action, in which case the 
words of the writ are false. -Co. Litt. 861, 
§ 689. 

FEIGNED DISEASES. Simulated 
maladies. Diseases are generally feigned 
from one of three causes—fear, shame, or 
the hope of gain. Thus a man engaged in 
the military or naval service may pretend 
to be afflicted with various maladies, in 
order to escape the performance of military 
duty; the mendicant, to avoid labor and to 
impose on publio or private benefioenoe j 
the criminal, to prevent the infliction or 
punishment. The spirit of revenge, and 
the hope of receiving exorbitant damages, 
have also induced some to magnify alight 
ailments into alarming illness. On this 
subject, Fodere (vol. iL 452) observes, at 
the time when the conscription was in f ull ’ 


force in France, “that it is at present 
brought to such perfection as to render it 
as difficult to detect a feigned disease as to 
cure a real one." Zaochias has given five 
rules for detecting feigned diseases. (1) In¬ 
quiry should be made of the relatives and 
friends of the suspected individual as to his 
physical and moral habits, and as to the 
state of his affairs and what may possibly 
be the motive for feigning disease, par¬ 
ticularly whether he is not in immediate 
danger of some punishment, from which 
this sickness may excuse him. (2) Com¬ 
pare the disease under examination with 
the causes capable of producing it ;,euch 
as the age, temperament, and mode of life 
of the patient. (3) The aversion of persons 
feigning disease to take proper remedies. 
This indeed will occur in real sickness; but 
it rarely happens when severe pain is pres¬ 
ent. (4) Particular attention should be 
paid to the symptoms present, and whether 
they necessarily belong to the disease. 
(5) Follow the course of tne complaint, and 
attend to the circumstances which suc¬ 
cessively occur. Wharton. 

FEIGNED ISSUE. In Practice. An 
issue brought by consent of the parties, or 
by the direction of a court of equity, or of 
such courts as possess equitable powers, to 
determine before a jury some disputed mat¬ 
ter of fact which the court has not the power 
or is unwilling to decide. A series of plead¬ 
ings was arranged between the parties, as 
if an action had been commenced at com¬ 
mon law upon a bet involving the fact in 
dispute. 8 Bla. Com. 452. This is still the 
practice in most of the states retaining the 
distinction between tho procedure in law 
and in equity. Under the reformed codes 
of some states issues may be framed in cer- 
taiu exceptional cases. In England, the 
practice has been disused since the passing 
of the stat. 8 and 9 Viet. o. 109, s. 19, per¬ 
mitting any court to refer any question oi 
fact to a jury in a direct form. The act 21 
and 22 Viet. c. 27, provided for trial by jury 
in the court of chancery. 

FELAGUS (Lat.). One' bound for an¬ 
other by oath ; a sworn brother. Du Cange. 
A friend bound in the decennary for tne 
good behavior of another. One who took 
the place of the deceased. Thus, if a per¬ 
son was murdered, the recompense due 
from the murderer went to the father or 
mother of the deceased ; if he had none, to 
the lord; if he had none, to hiafelagus, or 
sworn brother. Cunningham, Law Diet. ; 
Co we l; Du Cange. 

FELD (obe. for field). As-used in com- 

g >und words it is said to signify wild, 
louut. 

FELE. See Fblajl. 

FELLOW. A co-worker. A partaker 
or sharer of. A companion ; associate ; 
comrade. One united in a legal relation. 
An incorporated member of a college or 
collegiate foundation (whether in a univer¬ 
sity or otherwise). 

FELLOW-HEIR. A co-helr. 

FELLOW-SERVANTS. Those en¬ 
gaged in the same common pursuit, under 
the same general control Cooley, Torts 
541. 

All who serve the same master, work 
under the same control, derive authority 
and compensation from the same common 
source, are engaged in the same general 
business, though it may be in different 
grades or departments or it, are fellow-ser¬ 
vants who take the risk of each other's 
negligence. Thomp. NegL 1026. As to 
the rights and liabilities growing out of 
this relation, see Mustek ani> Bray act. 

Servants are fellow servants. (1) when they 
have a common master; (2) and are engaged 
in a common employment; (3) and acting 
within the scope of their employment; (4) 
but not when one is engaged in performance 
of duty owed by master to his servants; (5) 
or represents bis master in a position of 
r superior authority. 2 Thomas, Ncgli. 2nd 
1 ed., 1602. See Master and Servant. 
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FELO BE SE (Lat.). In Criminal 
Law. A felon of himself ; a self-murderer. 
See Suicide. 

FELON. One oonvicted and sentenced 
for a felony. 

A felon is infamous, and cannot fill any 
office or become a witness in any case un¬ 
less pardoned, except in cases of absolute 
necessity for his own preservation and de¬ 
fence : as, for example, an affidavit in re¬ 
lation to the irregularity of a judgment in 
a cause in which he is a party ; 2 Stra. 1148 ; 
1 Mart. La. 25; Stark. Ev. pt. 2, tit. In¬ 
famy. A conviction in one state where 
the witness is offered in another does not 
affect his competency ; see 17 Mass. 515; 2 
H. & M’H. 120 , 878 ; 1 Harr. & J. 572. 

A person who has committed a felony, 
been convicted, served his sentence, and 
been discharged, has been held (o be no 
longer a felon ; 8 Exch. Div. 852 ; where 
it was held that such person can recover 
against one who has called him a felon. 

FELONIA (Lat.). Felony. The net or 
offence by which a vassal forfeited his fee. 
S pel man, Gloss. ; Calvinus, Lex. Per fe- 
loniam , with a criminal intention. Co. 
Litt.*391. 

Felonice was formerly used also in the 
sense of feloniously. Cunningham, Law 
Diet. See next title. 

FELONICE. Feloniously. Cun. Diet. 
Anciently it was said that this word must 
be used in all indictments for felony; 4 Bla. 
Com. 407; and Lord Coke includes it among 
the voces arHs. —words of art, which can¬ 
not be dispensed with by any periphrasis or 
circumlocution. 4 Coke 89; Co. Litt. 891 a. 
See Feloniously. 


FELONIOUS. Having the quality of 
a felony ; malignant; malicious; villain¬ 
ous ; perfidious. In a legal sense, done 
with intent to commit a crime, of the nature 
of a felony ; done with deliberate purpose 
to commit a crime; in a felonious manner 
with deliberate intention to commit a 
crime ; 47 Kan . 201. 

FELONIOUS HOMICIDE. The kill¬ 
ing of a human creature, of any age or sex, 
without justification or excuse. It may in¬ 
clude killing oneself as well as any other 
person; 4 Bla. Com. 18& The mere inten¬ 
tion to commit homicide was anciently held 
to be equally guilty with the commission 
of the act; Foster, Cr, L. 193 ; 1 Russ. Cr. 
46, note; but a recent work states that in 
ancient law the mere attempt to commit a 
crime was not pjuiishable ; 2 Poll. &, MaitL 
507: See Homicide ; Attempt. 

FELONIOUSLY. • In Pleading. 

This is a technical word which at common 
law was essential to every indictment for 
a felony, charging the offence to have been 
committed feloniously : no other word nor 
any circumlocution could supply its place; 
Com. Dig. Indictment (G 6) ; Bac. Abr. 
Indictment (G 1 ); 2 Hale, PI. Cr. 172,184; 
1 Ben. & BL Lead. Cr. Cas. 154. It is still 
necessary in describing a common-law 
felony, or where its use is prescribed by 
statute; Whatt. Cr. PI. § 260 ; 41 Miss. 
570 ; 18 Tex. 887 ; 25 Mo. 824; 68 N. C. 211; 
17 Ind. 807; 84 N. H. 510. 

In an indictment it is equivalent to pur¬ 
posely or unlawfully ; 47 Kan 201. 

An indictment for burglary which does 
not allege that the breaking and entering 
was “ feloniopsly and burglariously. ” done 
is bad, and the defect is not ourea by ver¬ 
dict ; 35 W. Va. 280. 

FELONY. An offence which occasions 
a total forfeiture of either lands or goods, 
or both, at common law, to which capital 
or other punishment may be superaooed, 
according to the degree of guilt. 4 Bla. 
Com. 94; 1 Rose. Cr. 78; Co. Litt. 881; 1 
Hawk. PI. Cr. c. 87; 5 Wheat 158. The 
essential distinction between felony and 
mi sde me anor (q. v.) Is lost In England since 
the Felony Act of 1870, though such other 
differences as existed before that act stOl 
exist Hoc. AW.IairlNot At the present 
day In this country It simply denote* the 
degree or blase of crime committed ; 1 Rieh. 


New Cr. L. § 616. 

Blackstone derives it from the Saxon peo or peok, 
fee or feud, and the German Ion. price, as being a 
crime punishable with the loss of the feud or bene¬ 
fice. 4 Com. OB. But It la observed that this-Saxon 
word originally signified money or goods, and only 
In a translated sense feud or Inheritance; Lye, 
Sax. Diet. ; and another commentator remarks, 
“ as In petit larceny /he lands are not liable to 
escheat, and petit larceny has always been ranked 
among felonies, a later writer seems Inclined to de¬ 
rive it from paltn in the sense of offending. 8 
Wooddes, 510. Bao. Abr. Felony. Fothler den ties 
felony as an atrocious wrong committed by a vassal 
towards his lord, by which the former forfeited his 
fief to the latter. 


In American law the word has no clearly 
defined meaning at common law, but in¬ 
cludes offences of & considerable gravity ; 
1 Park. Or. Hep. 89; 4 Ohio St. 542. In 
general, what is felony under the English 
common law is such under ours; 1 Bish. 
Cr. L. § 617 ; Clark, Cr. L. 88 . A crime is 
not a felony unless so declared by statute, 
or it was Buch at the common law; 17 R. 
I. 698. If a statute creates a non-capital 
offence, not declaring it to be felony, the 
law will give it the lower grade of misde¬ 
meanor ; 91 N. C. 561. 

The United States Revised Statutes con¬ 
tain .no definition of the word, and the 
meaning of § .4090, referring to “ offences 
against the public peace amounting to 
felony under the laws of the United States,” 
is not altogether clear. It is defined, how¬ 
ever, by statute clearly and fully in many 
of the states, usually in effect, that all of¬ 
fences punishable either by death or im¬ 
prisonment in the state prison shall be fel¬ 
onies. 187 N. Y. 29; 98 Mo. 668 ; 6 Dak. 46; 2 
Flip. 551. Express words or necessary impli¬ 
cation are required and doubtful words will 
not suffice; IBish. NewCr. L. S 622. “When 
an act of congress makes punishable a crime 
which under the common law is felony, a 
fortiori when directly or by necessary impli¬ 
cation, it declares a thing to be felony, it is 
felony; but where a national statute creates 
a non-capital offence, and is silent as to its 
grade, it is misdemeanor.” 1 Dish. New Cr. 
L. § 671. See 9 Fed. Rep. 886 , which hplds 
that common-law felonies are not within 
the purview of the.constitution unless con¬ 
gress so enacts. 

Where a statute permits a milder punish¬ 
ment than imprisonment or death, this dis¬ 
cretion does not prevent the offence being 
felony; 48 Me. 218; 20 Cal. 117 ; 117 Mo. 
610. See 89 Va. 570 ; 88 W. Va. 68 ; 08 Mo. 
668 ; contra in Illinois ; 94111. 501. It has 
also been held that common-law felonies, 
punishable less severely than the statutory 
standard, do not, therefore, cease to be 
felonies; 10 Mich. 169; 8 Hill, N. Y. 895; 
but see 5 id. 260; 1 Bish. Cr. L. § 620. 

Receiving stolen goods was a felony so 
as to justify arrest without a warrant; 

5 Cush, 281: 6 Binn. 816 ; 2 Term 77 ; and 
held the following were notadultery ; 2 
Bail. 149 ; 5 Rand. 627; 16 Vt. 551; assault 
with intent to murder; 18 Ired. 505 ; im¬ 
peding an officer in the discharge of his 
duty ; 25 Vt. 415; involuntary naan- 
slaughter by negligence; 15 Ga. 349 ; 7 S. 

6 R. 423 ; mayhem ; 5 Ga. 404 ; 7 Mass. 
245 ; perjury ; 1 R. M. Charlt. 228 ; 5 Exch. 
878 ; piracy; 1 Salk. 85; 10 Wheat. 495. 
In England nope of the maritime crimes 
were felony; Story, Const. § 1162. 

One may be guilty of misprision of 
felony, but not of a misdemeanor. In mis¬ 
demeanor or treason, one may commit the 
crime of a principal by procuring another to 
do the action in his absence; but in felony 
such person is only an accessory before the 
fact. A person against whose property a 
mis demeanor him been committed, may 
sue the offender at once, but in case of 
felony he must by the better opinion first 
begin prosecution ; 1 Bish. New Cr. L. § 
609. Felonies cannot be prosecuted by in¬ 
formation ; 9 Fed. Rep. 898. See Com¬ 
pounding a Felony. 


FELONY ACT. The stat. 88 A 84 
Viet. o. 28, abolishing forfeitures for felony, 
and sanctioning the appointment of in¬ 
terim curators and administrator* of the 
gropert^ of felons. Mo*. & W.; 4 Steph. 


FEMALE. The sex which bears the 
young. 

It is a general rule that the young of 
female animals which belong to us are 
ours ; nam foetus ventrem sequitur. Inst. 
2 . 1 . 19; Dig. 6 . 1. 5. 2 . The rule was, in 

f eneral, the same with regard to slaves ; 

ut when & female slave came into a free 
state, even without the consent of her 
master, and was there delivered of a child, 
the latter was free. 

FEME, FEMME. A woman. 

FEME COVERT. A married woman. 
See Married Woman ; Coverture. 

FE ME SOLE. A single woman, in¬ 
cluding those who have been married, but 
whose marriage has been dissolved by 
death or divorce, and, for most purposes, 
those women who are judicially separated 
from their husbands. Moz. & W. Diet. ; 2 
Steph. Com. 250. 

FEME SOLE TRADER. A married 
woman, who, by the custom of London, 
trades on her own account, independently 
of her husband ; so called, because, with 
respect to her trading, she is the same as a 
feme sole. Jacob, Diet. ; 1 Cro. 63 ; S Keb. 
602 ; 2 Bish. M. W. § 528. The custom was 
recognized as common law in South Caro¬ 
lina, but did not extend beyond trading in 
merchandise; 1 Hill, S. C. 429 ; 2 Bay 164 ; 
under it a woman could not be a feme sole 
carrier ; 1 McMullan 50. By statute in 
several states a similar custom is recog¬ 
nized ; thus in Pennsylvania, by act of 
Feb. 22, 1718, the wives of mariners who 
had gone to sea were recognized as feme 
sole traders when engaged in any work for 
their livelihood, and by act of May 4, 1855, 
the benefits of this act are extended to all 
those wives whose husbands, from drunk¬ 
enness, profligacy, or other cause, neglect 
or refuse to provide for them, or desert 
them; 2 P. L. Dig. 2895. By the latter 
act she may make application to the court 
of common pleas ana obtain a decree and 
certificate that she is authorized to do busi¬ 
ness under said act; ‘id. It is not neces¬ 
sary that there should be a decree in order 
that a wife may have the benefit of the 
act; it is remedial, and to be construed Ixv 
nignly ; 59 Pa. 18; 131 id. 241 ; mere non¬ 
support does not entitle her to the privi¬ 
leges of the act; there must be profligacy, 
drunkenness, or wilful absence or neglect; 
110 Pa. 486 ; but if, deserted by her husband, 
she engages in business, she cannot be held 
liable as a feme sole trader unless she bn* 
been decreed such ; 34 Leg. Int. 5. Hhc 
may convey her real estate by deed in 
which her husband does not join; 95 Pa. 
472; and the title passes free from any 
claim of the husband as tenant by the curt¬ 
esy ; 104 Pa. 298; in which the act was de¬ 
clared constitutional. The husband is liable 
for necessaries, notwithstanding the wife 
has been declared a feme sole trader; 9 Pnila. 
236; and actual residence with her husband 
does not take away her privileges under the 
act; 101 Pa. 871; and so in South Carolina; 
2 Bay 162; 2 Bish. M. W. § 528. As her 
^powers are in some respects greater th a n 
those of a married woman under the act of 
June 8,1898, there is no reason for regarding 
the early Pennsylvania acts as superseded 
by the later act^ 2 P, & L Dig. 2895, note. 

In North Carolina the doctrine that a 
feme covert may be a sole trader was con¬ 
sidered with deliberation, and it was held 
that it did mot obtain in that state; 1 
Jones, Eq. 1. In an appeal from the Dis¬ 
trict of Columbia it was, said by the su¬ 
preme court that “the law seems to bo 
settled that when a wife is left by her hus¬ 
band, without maintenance ana support, 
has traded as a feme sole, and has obtained 
credit as such, she ought to be liable for 
her debts,** whether the husband was ban¬ 
ished for crime or abandoned her; but by 
Maryland law a deed of real estate acquired 
by her while a feme sole trader, abandoned 
by her husband, was held void; 1 Pet. 100. 
In California under a sole trader act, ex¬ 
cluding from the benefits of the act a mar¬ 
ried woman carrying on buapneao in .her 
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own name, but managed by ber husband, 
it was held that she could not escape liabil¬ 
ity as sole trader on the ground that she 
permitted such management; 43 Cal. 103. 
See 24 Miss. 416. 

A married woman by statute authorized 
to carry on trade and perform labor or ser¬ 
vices on her sole and separate account, is 
personally liable on a note given for prop¬ 
erly purchased for business purposes; in 
such a case the court Baid : ** The power of 
a married woman to iftake contracts relat¬ 
ing to her separate business is incident to 
the power* to conduct it. , . . The power 
to engage in business would be a barren 
and useless one disconnected with the right 
to conduct it in the way and by the means 
usually employed.” 53 N. Y. 423; id. 03; 
106 id'. 74. 

See, generally, Husb. Married Women, 
c. xi.; 3 Bish. M. W. c. xlii. 

FEMICIDE. The killing of a woman. 
One who kills a woman. See Homicide. 

FEMININE. Of or belonging to fe¬ 
males. 

When the feminine is used, it is gener¬ 
ally confined to females; as, if a man be¬ 
queathed all his mares to his son, his horses 
would not pass. See 3 Brev. 0. 

FKNATTO, or FEONATIC. In For¬ 
est Law. The fawning of deer; the fawn¬ 
ing season. Spel. Glos. 

FENCE. A building or erection be¬ 
tween two contiguous estates, so as to 
divide them, or on the same estate, so as to 
divide one part from another. It may bo 
of any material presenting a sufficient ob¬ 
struction ; 77 IU. 169 ; and has been held to 
include a gate ; 63 Me. 808. See 19 Can. L. 
J. 204. 

Fences are regulated by local laws. In 
general fences on boundaries are to be built 
on the line, and the cost, when made no 
more expensively titan is required by law, 
is borne equally between the parties ; 2 
Miles 337, 895 ; 2 Me. 72; 11 Mass. 294; 8 
Wend. 142 ; 15 Conn. 536; 50 Iowa 237. For 
modifications of the rule, see 33 Pa. 65 ; 28 
Mo. 556. One adjoining land-owner can 
compel another to contribute to the ex¬ 
pense of maintaining a partition fence only 
when the fence completes an inclosure 
which contains no other lands 1 \.an those 
of the latter; 50 Ohio St. 722. A partition 
fence is presumed to be the common prop¬ 
erty of both owners of the land ; 8 B. & C. 
257, 259, note a ; 20 IU. 834 ; 24 Minn. 307. 
When built upon the land of one of them it 
is his; but if it were built equally upon the 
land of both, at their joint expense, each 
would be the owner in severalty of the part 
standing on his own land; 6 Taunt. 20 ; 2 
GreenL Ev. § 617. See 2 Wasfab. R. P. 
79. 

A class of cases has arisen, in this coun¬ 
try, regarding the responsibility of steam 
railway companies for protecting their 
tracks by fences. In some cases they are 
required by statute to do so, but unless eo 
required they are not under any obligation 
to do so, having np other duty than other 
land-owners; 8 Wood, R. R. 1843; 78 Fed. 
Rep. 04. A railroad company, when not re¬ 
quired by law to fence its tracks, in doing 
so only exercises extraordinary diligence to 
prevent danger to cattle, and is not liable 
if it fails to maintain such fence; 85 S. W. 
Rep. (Ind. Ter.)238. When the com pany is 
required by statute to fence its fcrack,afatl- 
ure to do so renders it liable to an employe 
for an injury caused thereby; 60 Fed. Rep. 
870; and see 25 L. R. A. 820, note. 


94)the circuit court off appeals held that the 
Virginia fence act imposed a duty only to 
the owners of stock and not to the railroad’s 
employes; and that the violatjo.n of the 
act is no ground of recovery for the death 
of an employe, killed by the derailing, of 
his train by cattle which* came upon the 
track at a place where the right of way 
was not fenced. The oourt distinguished 
£•«■«» 111 L 11 .* 0 - 178! IU id. 140; It* 
_* • 40B, as arising under a special statute. 

M a ndam us is the proper remedy to com¬ 
pel the performance of the st atut o r y duty; 


13 L. R. A. 180, note. 

The power of the states to requiro such 
fencing by statute is fully sustained; 70 
Tex. 298 ; s. c. 83 Am. & Eng. R. R. Cos. 286; 
and the extent and manner of it are within 
tho legislative discretion; 10 id. 545; s. C. 109 
Ill. 403 ; and such statutes ore valid under 
the police power; id. 403, 637 ; 140 id. 809 ; 
35 Minn. 503; 16 Kan. 573; 66 Pa. 164 ; 26 
Mo. 441; (a leading case collecting author¬ 
ities and approving; 27 Vt. 141 ;) and are 
not unconstitutional as imposing expense 
on one for the sole benefit of another; 68 
Mo. 66 . 

As a means of compelling railroads to 
fence their tracks statutes have been en¬ 
acted in many states making them abso¬ 
lutely liable in damages for killing stock, 
by analogy to the similar statutes respect¬ 
ing damage by fires from locomotives (q . v.) ; 
but such statutes have generally been held 
unconstitutional where the question has 
been raised ; 68 Ala. 594 ; 62 id. 71; 6 Utah 
253 ; 8 Mont. 271, 279 ; 98 N. C. 778 ; 18 Colo. 
600 ; 16 Kan. 573 ; 1 Wash. 206 ; 25 L. R. A. 
320, note. 

In some states the common law requiring 
the owner of cattle to keep them within a 
sufficient enclosure is held not to be in 
force, and in such case a railroad company, 
while not required to fence, and fully au¬ 
thorized to transact its lawful business on 
its track, must exercise reasonable care to 
avoid injuring cattle which have wandered 
on their premises, and it is liable for acci¬ 
dents which by ordinary care could have 
been prevented; 46 Miss. 57b; 71 Ala. 545; 
27 Conn. 393 ; 31 Fla. 669 ; 59 Md. 306 ; 24 
Vt. 487; 80 Mo. 147; 8 Wood, R. R. 1846. 
Where it is the duty of the company, fcris- 
ing out of the contract, to fence its track, 
a failure to comply with .the terms of such 
contract renders the company liable for all 
injuries to animals consequent thereon. 

See, generally, as to fencing railroads ; 8 
Wood,R.R. §§ 417 and 421, where these cases 
are collected ; 5 L. R. A. 737, note, and 8 id. 
135, both citing statutes and decisions; 11 
id. 427 (Missouri statutes and decisions); 
Whart. Negl. 892; 93 Mich. 007 ; 65 Hun 
622 ; 42 Ill. App. 90; 110 N. Y. 408 ; 124 
Mo. 140; 111 id. 173. 

Barbed wire fences have given rise to 
much litigation in tliis country. It is held 
that tme is not necessarily negligent in 
using a barbed wire fence, but it should be 
eo used and cared for as not to endanger 
persons and property, and the use of such 
fences imposes upon those who use them 
care reasonably proportionate to their dan¬ 
ger ; 112 Ind. 504; and a railroad company 
using barbed fences must use due diligence 
in running its trains, not only to avoid kill¬ 
ing stock, but to avoid precipitating them 
by fright against the fence to be mangled 
or bruised; 62 Ga. 680. On his own land 
one may maintain such a fence, and it is 
not illegal; 82 Tex. 26, affirming 70 td. 128; 
and expressly disapproving 2 Tex. Unrep. 
Cas. 254; s. c. 2 Tex. L. Rev. 338 i com¬ 
mented on, 29 Alb. L. J. 28); in which it 
was held that “ such fences are dangerous 
unless constructed with p lanks in connec¬ 
tion with the wire.” But t his case was 
also reviewed with all analogous cases in 8 
Ont. H. B. Div. 588; where it was held that 
it was not negligence per ae to maintain 
suoh fences and they were not a n uisan ce. 
The owner is bound to keep the wires prop¬ 
erly stnotched and not hang in g loose; T9 
CaL 817 ; 112 Ind. 504. See 10 N. J. L. 43. 
One who has .allowed the use of his land 
by the public before stretching a barbed 
wire fence across the way is bound to give 
notice, in order to escape liability for in 
jury resulting from ignorance of the ob¬ 
struction ; 81 N. E. Rep. (Ind.) 559. If it 
was negligence to maintain such a fence 
near a private road, it would be negligence 
in a person riding a hone difficult to con¬ 
trol, to approach It; 82 Tex. 26. Bee, gen¬ 
erally, 16 N. J. L. 106. 

In Bootoh Law. To hedge in or pro¬ 
tect by certain forms, lb fence a court, to 
open m due form. Pitcairn, Cr. Law, pt. 1, 
p. 76. Bee Goon and Lawful Fence. 


FENCE-MONTH. A month in which 
it ia forbidden to hunt in the forest. It be¬ 
gins fifteen days before midsummer and 
ends fifteen days after. Manw. For. Laws, 
c. 23. There were also fence-months for 
fish. Called, also, defence-month , because 
the deer are then defended from “scare or 
harm.” Cowel ; Spel man, Gloss. ; Cun¬ 
ningham, Law Diet. 

FBNDBR. A guard and protection 
against danger. 59 N. J. L. 403. 

FENERATION. The action or prac¬ 
tice of lending on interest; usury. In 
some modern dictionaries, applied to inter¬ 
est on money lent. Feneration at the rate 
of an eightieth part by the month; Cole- 
brook, Dig. Hindu Law, I. 7. 

FEN GELD (Sax.). A tribute exacted 
for repelling enemies. Spelman, Gloss. 

FENIAN. A member of a secret polit¬ 
ical association of Irish or Irish-Aineri- 
cans founded in New York about 1857, and 
having for its object to secure the inde¬ 
pendence of Ireland. As to its organization 
and its operation, see Enc. tit. Fenian 
Society, 

According to some authorities this word 
is also de'fined a champion, hero, giant; or 
in the plural, invaders or foreign spoilers. 

A very late authority designates the word 
as “ one of the names of the ancieDt popu¬ 
lation of Ireland confused in modem times 
with fiann, the name of a body of warriors 
who are said to have been the defenders of 
Ireland in %he time of Finn and other 
legendary Irish kings.” Murray, New 
Eng. Diet. This is in allusion to tne popu¬ 
lar tradition attributing the name to a race 
of heroes in Irish legendary history. See 
Cent. Diet.; Enc.Diet.; Enc. Brit. ix. 75. 

FEOD. Said to be compounded of the 
two Saxon words feoh (stipend) and odA 
(property); by others, to be composed of 
feoh (stipend) and hod (condition). 2 Bla. 
Com. 45; Spelman, Gloss. Bee Fee ; Feud. 

FEODAL,. Belonging to a fee or feud ; 
feudal. More commonly used by the old 
writers than feudal. 

FEODAL ACTIONS. Real actions. 3 
Bla. Com. 117. 

FEODAL LAW. Feodal system. See 
Feudal Law, 

FEODAXJTY. Fidelity or fealty. 
Cowell. See Fealty. 

FEOD ARUM, or FEUD ARAM CON- 
SUET UDINE S. See Feudal Laws. 

FEOD ARY. An officer in the court of 
wards, appointed by the master of that 
court, by virtue of the statute 82 Hen. VIII. 
c. 46, to be present Vith the escheator at tlie 
finding offices and to give in evidence for 
the king as to value and tenure. He was 
also to survey and receive rents of the 
ward-lands and assign dower to the king's 
widows. The offioe was abolished by stat. 
12 Car. II. c. 24 ; Kennett, Gloss. ; Cowel.- 

FEODATORY, or FBTJDATOBY. 
The grantee of a feud or fee. The tenant 
or vassal who held an estate by feudal ser¬ 
vice. Terms? de la Ley ; .2 Bla. 40. 

Also grantees, to whom lands in feud or 
fee were granted by a superior lord, were 
sometimes called homafcers, and in some 
writings are termed vassals, feuds, and 
feodataries. Tomlin. 

FBODIFERHA (L Let.). Fee-farm, 
which see. 

FEODUM. The f6rm In use by the old 
English law-writers instead of feodum, and 
having the same meaning. Feodum is used 

g enerally by the more modem writers and 
y -the feudal law-writers. Littleton § 1; 
Spelman, Gloss. There were various class¬ 
es of feoda . See Feutuh. 

FEOFF AMENTUM. A feoffment. 2 
Bla. Com. 810. 

FBOFFARE. .To bestow a fee. 1 Reeve, 
Hist. Eng. Law 01. 


FEOFFATOR 
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FEOFF ATOR. A feoffor; lie who 
gives or grants a fee, or who makes a feoff¬ 
ment. Bract, fols. 12 61. 

FEOFFATUS. A feoffee; one to whom 
a fee is given or a feoffment made. Bract, 
fols. 17 0, 44 6. 

FEOFFEE. He to whom a fee. is con¬ 
veyed. Littleton § 1; 2 Bla. Com. 20. 

FEOFFEE TO USES. A person to 
whom land was conveyed for the use of a 
third party. One holding the some posi¬ 
tion with reference to a use that a trustee 
does to a trust. 1 Greenl. Cruise, Dig. 833. 
He anawei^s to the hares fiduciaritu of the 
Roman law. 

FEOFFMENT. A gift of any corpo¬ 
real hereditaments to another. It operates 
by transmutation of possession; and it is 
essential to its completion that the seisin 
be passed. Watk. Conv. 168. 

The conveyance of a corporeal heredita¬ 
ment either by investure or by livery of 
seisin. 1 Sullivan, Lect. 148; 1 Washb. R. 
P. 83; Chal. R. P. 868. 

The instrument or deed by which such 
hereditament is conveyed. 

This was one of the earliest modes of con¬ 
veyance used in the common law. It signi¬ 
fied originally the grant of a fee or feud; 
but it came in time to signify the grant of 
a free inheritance in fee, respect being had 
rather to the perpetuity of the estate grant¬ 
ed, than to the feudal tenure; 1 Reeve, Hist. 
Eng. Law 00. The feoffment was likewise 
accompanied by livery of seisin ; 1 Washb. 
R. P. 83. The conveyance by feoffment 
with livery of seisin has become infrequent, 
if not obsolete, in England, and in this 
country has not been used in practice; 
Cruise, Dig. tit. 02, c. 4, 8 8; Shepp. 
Touchst. c. 9; 2 Bla. Com. 20; Co. Litt. 
9; 4 Kent 467; Perkins, o. 8; Com. Dig. ; 
12 Viner, Abr. 167; Bacon, Abr.; Dane, 
Abr. o. 104; 1 Sullivan, Lect. 148 ; Stearn, 
Real. Act. 2; 8 Cra. 229. 

FEOFFMENT TO USE. A feoffment 
of lands made to one person for the benefit 
or to the use of another. In such case the 
feoffee was bound in conscience to hold the 
lands according to the use, and could him¬ 
self derive no benefit. Sometimes such feoff¬ 
ments were made to the use of the feoffor. 
The effect of such conveyance was entirely 
changed by the statute of uses. See Wens. 
R. P., 6th ed. 155 ; Use. Since the statute 
a feoffment directed to operate to the use of 
any other person than the feoffee,’though 
it be a common-law conveyance, so far as it 
conveys the land to the feoffee, derives its 
effect from the statute of uses, so far as 
the use is limited by it to the person orper- 
sons in whoso favor it i9 declared. Thus, 
if A be desirous to convey to B in fee, he 
may do so by enfeoffing a third person, C, 
to hold to him and his heirs to tne use of 
B and his heirs, the effect of which will 
be to convey the legal estate in fee-simple 
to B. For since tlie statute of uses, the 
legal estate passes to the feoffee by means 
of the livery as it would have done before ; 
but no sooner has this taken place than the 
limitation to uses begins to operate, and C 
thereby becomes seised to the use defined or 
limited, the consequence of which is that 
by force of the legislative enactment the 
legal estate is eo instanti taken out of him, 
and vests in B, for the like interest as was 
limited in the use, t. e. in fee-simple. B 
thus becomes the* legal tenant as effectual¬ 
ly as if the feoffment had been made to him¬ 
self, and without the intervention of a 
trustee. This method is not much practised 
in consequence of the livery of seisin, which 
has become obsolete. See 2 Sand. Us. 18 ; 
Watk. Conv. 288; Feoffment. 

FEOFFOR. He who makes a feoff¬ 
ment. 2 Bla. Com. 20; Litt. § 1. 

FEOH (Sax.). A reward; wages; a fee. 
The word was In common use in these 
senses. Spelman, Feuds. 

FBORMZB. A. certain portion of the 
produce of the land due by the grantee to 
the lord according to the terms or the char¬ 
ter. Spel. Foods e. 7. 


FERJB BESTIAL Wild beasts. 

FEBJB NA'l'uRE (Lat. of a wild na¬ 
ture ; untamed). A term used to designate 
animals not usually tamed, or not regarded 
as reclaimed so as to become the eubject of 
property. 

Such animals belong to the person who 
has captured them only while they are in 
his power; for if they regain their liberty 
his property in them instantly ceases, un¬ 
less they have animum revertendi, which is 
to be known only by their habit of return¬ 
ing ; 2 Bla. Com. 886 ; 8 Binn. 546 ; Brooke, 
Abr. Propertie 37; Com. Dig. Biens, F; 7 
Co. 17 b; Inst. 2. 1. 15 ; [1896] X Q. B. 106. 

Property in animals ferae nature? Is not 
acquired by hunting them and pursuing 
them; if, therefore, another person kills 
such animal in the eight of the pursuer, he 
has a right to appropriate it to his own use ; 
8 Cai. 175. But if the pursuer bringB the 
animal within his own control, as by en¬ 
trapping it or wounding it mortally, so as 
to render escape impossible, it then belongs 
to him ; id.; though if he abandons it an¬ 
other person may afterwards acquire prop¬ 
arty in the animal; 20 Johns. 75. The 
owner of land has a qualified property in 
animals ferae, nature e when, in consequence 
of their inability and youth, they cannot 
go away. See Year B. 12 Hen. Vlll. (9 B, 
10 A) , 2 Bla. Com. 394 ; Bacon, Abr. Game. 

The supreme court of the United States 
reoently neld a Louisiana statute constitu¬ 
tional which prescribed that dogs are only to 
be regarded as personal property when re¬ 
corded on assessment rolls. The court said : 
“ The very fact that they are without pro¬ 
tection or the criminal laws shows that 
property in dogs is an imperfect or qualified 
nature, and that they stand, as it were, be¬ 
tween animals ferae naturae , in which 
until subdued there is no property, and do¬ 
mestic animals, in which the right of prop¬ 
erty is complete.” Sentell v. N, O. & C. R. 
R. Co., Apm 26, 1897. See Dogs ; Game ; 
Animals. 

FERCOSTA (I tal.). In Scotch Law. 
A kind of small vessel or boat. Skene. 

FERDELLA TERRAS. A fardel 
land; ten acres; or perhaps a yard-land. 
Cow el. 

FERDFARE (Sax.). A summons to 
serve in the army. An acquittance from 
going into the army. Fieta, lib. 1, c. 47, 23. 

FERDXNGU9. Apparently a freeman 
of the lowest class, being named after the 
cotseti. Anc. Inst. Eng. 

FERBWITE. An acquittance of man¬ 
slaughter committed in the army; also a 
fine imposed on persons for not going forth 
on a military expedition. Cowel. 

FERIA (Lat.). In Old English Law. 

A week-day; a holiday; a day on which 
process may not be served ; a, fair; a fer¬ 
ry. Du Cange; Spelman, Gloss.; Cowel; 
4 Reeve, Hist. Eng. Law 17. 

FERIJ93 (Lat.). In Civil Law. Holi¬ 
days. Numerous festivals were called by 
this name in the early Roman empire. In 
the later Roman empire the single days oc¬ 
curring at intervals of a week apart, com¬ 
mencing with the seventh day of the ec¬ 
clesiastical year, were so called. Du Cange. 

All ferice were dies nefaati. All ferice 
were divided into two classes ,—“fence 
publicce ” and 4 ‘ ferice private?. ” The lat¬ 
ter were only observed by single families 
or individuals in commemoration of some 
particular event whioh had been of impor¬ 
tance to them or their ancestors. Smith, 
Diet. Antiq. 

FERIAL BATS. Originally and prop¬ 
erly, days free from labor ana pleading. 
In statute 27 Hen. VI. c. 5, working-days. 
Cowel. 

FBRITA. In European law. A 

wound ; stroke. Spel. Gloe. 

vmnro. In English Law. The 

fourth part of a penny ; also, the quarter of 
a ward in a borough. 

FEHUNGATA. A fourth part of a 


yard-land. 

FERLINGUS orFERLLNGUM. A 

furlong ( q. v.). Co. Litt. 5 b. 

FERM, or FEARM. A house or land, 
or both, let by lease. Cowel. 

FERME (Sax.). A farm; a rent; a 
lease ; a house or land, or both, taken by 
indenture or lease. Plowd, 195; Vioat, Voc. 
Jur. ; Cowel. See Farm. 

FERMER, FERMOR. A lessee; a 
farmer. One who holds a term, whether 
of lands or an incorporeal right, such as 
oustoms or revenue. 

FERMTER. In French Law. One 
who farms any public revenue. 

FBRMI80NA. The winter sermon for 
killing deer, as tempus pifajuedinis is the 
summer season. Tomlin. 

FERMORY. In Old Records. A place 
in monasteries, where they received the 
poor (hospicio excipiebant), and gave them 
provisions (ferm , firma). Spel. Gloe. 

FERNIGO. In English Law. A waste 
ground or place where ferns grow. CoweL 

FERRATOR. A farrier ( q . v.). 

FERRI. In Civil Law. To be borne, 
i. e. on or about the person, in contradis¬ 
tinction from portan , to be carried on an 
animal. 

FERRIAGE. The toll or price paid for 
the transportation of persons and property 
across a ferry. 85 Cal. 606. 

FERRIFOBINA. In Old English 
Law. An iron mine. Townsh. PI. 273. 

FERRUM (Lat. iron). In Old Eng¬ 
lish Law. A horse-shoe. 

FERRUERE. The shoeing of horses. 
Kelham. 

FERRY. A liberty to have a boat upon 
a river for the transportation of men, 
horses, and carriages with their contents, 
for a reasonable toll. 42 Me. 9; 3 Zabi. 
206; Woolr. Ways 217. The term is also 
used to designate the place where such 
liberty is exercised ; 4 Mart. La. N. s. 426. 
Ferry properly means a place of transit 
across a river or arm of the sea; but in 
law it is treated as a franchise, and defined 
as the exclusive right to carry passengers 
across a river, or arm of the sea, from one 
rill to another, or to connect a continuous 
line of road leading from one township or 
vill to another. It is not a servitude or 
easement. It is wholly unconnected with 
the ownership or occupation of land, so 
much so that the owner of the ferry need 
not have any property in the soil adjacent 
on either side. 12 C. B. n. b. 82. 

An exclusive right of ferry exists where 
one acquires the sole and exclusive privilege 
of taking tolls for such service. The ele¬ 
ment of receiving payment is essential, as 
one may lawfully transport his own good? 
in a boat, where an exclusive right of ferry 
is held by another ; 73 Mo. 655. 

In England, ferries are established by 
royal grant or by prescription, which is an 
implied grant; in the United States, by leg¬ 
islative authority, exercised either directly 
or by a delegation of powers to courts, 
commissioners, or municipalities; 7 Pick. 
814 ; 11 Pet. 420 ; 20 Conn. 218 ; 8 Me. 865 ; 
18 Ark. 19. Without suoh authority no 
one, though lie may be the owner of both 
banka of tne river, has the right to keep a 
public ferry; 8 Mo. 470 ; 13 111. 27 ; 6 Ga. 
180; 11 Pet. 420; Willes 508; though after 
twenty years' uninterrupted use such au¬ 
thority will be presumed to have been 
granted; 2 Dev. 403; IN. & M'C. 889 ; 4 
Ill. 58 ; 7 Ga. 848; but see 10 Ky. L. Rep. 
940. The franchise of a ferry will, in pref¬ 
erence, be granted to the owner of the 
soil, but may be granted to another; and 
by virtue of the right of eminent domain 
tne soil of another may be condemned to 
the use of the ferry, upon making just com- 

E jnsadon ; 6 B. AC. 708 ; 0 Yerg. 180 ; 7 
umph. 80 ; 2 Dev. 403; 0 Ga. 859 ; 6 Dana 
243 ; 8 Me. 865 ; 2 Cal. 963. If the termini 



409 


FEUDAL COUBT8 


of the ferry be a highway, the owner of the 
fee will not be entitled to compensation ; 3 
Kent421 ; 4 Zabr. 718 ; 7Gratt 205 ; IT. D. 
Monr. 348; though in Pennsylvania arid 
other states a different doctrine prevails; 
98. A R. 31 ; 8 Watts 819; 20 Wend. Ill ; 
4 Am. L. Rog. N. B. 520; 8 Yerg. 887. See 
Eminent Domain. 

One state has the right to establish ferries 
over a navigable river separating it from 
another state or from a foreign territory, 
though its jurisdiction may extend only to 
the middle of such river ; and the exercise 
of this right does not conflict with the pro¬ 
vision in the constitution of the United 
8tales conferring upon congress the power 
“ to regulate commerce with foreign na¬ 
tions and among the several states,” nor 
with anv law of congress upon that subject; 
11 Wend. 536; 8 Yerg. 887 ; 8 Zabr, 206 : 
8 Gilra. 197 ; 88 N. Y. 89 ; 74 Tex. 480. The 
granting of a temporary license to operate 
a ferry within the city limits, is valia ; 108 
Mo. 550. A state may at its pleasure erect 
a new ferry so near an older ferry as to 
impair or destroy the value of the latter 
by drawing away its oustom, unless the 
older franchise be protected by the terms 
of its grant; 15 Pick. 848; 8 Dana 48 ; 9 
Ga. 517 ; 6 How. 507 ; 18 id. 524 ; 7 Ill. 197 ; 
1 La. Ann. 283 ; 10 Ala. N. s. 87 ; 25 Wend. 
638. See 145 Pa. 404 ; 188 U. S. 287. But 
if an individual, without authority from 
the state, erect a new ferry so near an older 
ferry, lawfully established, as to draw away 
the custom of the latter, such individual 
will be liable to an action on the case foi 
damages, or to a Buit in equity for an in¬ 
junction in favor of the owner of the latter ; 
6 M. & W. 284; 67 N. W. Rep. (S. D.) 57; 
8 Wend. 618 : 17 Ala. N. 8. 584 ; 16 B. Monr. 
699 ; 4 Jones 277 ; 8 Murph. 57 ; but he may 
transport bis own goods in his own boats 
where another has an exclusive right of 
ferry ; 78 Mo. 655; 61 Mo. Ax>p. 228; 74 
Tex. 480, The grant to a city by the legis¬ 
lature of the right of licensing ferries, does 
not empower the city to grant exclusive 
ferry privileges; 108 Mo. 550. 

Hie franchise of a ferry is an incorporeal 
hereditament, and as such it descends to 
heirs, is subject to dower, may be leased, 
sold, and assigned ; 5 Com. Dig. 291; 12 
East 384 ; 2 McLean 376 ; 8 Mo. 470 ; 7 Ala. 
N. s. 55; 9 id. 529 ; 51 Mo. App. 228; G5 
Mias. 851 ; and when created by act of the 
Legislature can be conveyed only by deed ; 
198 IU. 518; but, nevertheless, being a 
franchise in which the public have rights 
and interests, it is subject to legislative 
regulation for the enforcement and pro¬ 
tection of such rights and interests ; Cooley, 
Const. Lim. 782 ; 10 Barb. 223; 4 Zabr. 
718 j 11 B. Monr. 861; 9 Mo. 5&0. 


W. 546 ; 86 Am. Rep. 504, n. See 91 Ga. 
422. If the ferry be rented, the tenant and 
not the owner Is subject to these liabilities, 
because such tenant is pro hoc vice the 
owner; 1 Ala. 866 ; 12 I red. 1; 26 Barb. 
618; 22 Vt. 170. See article in 4 Am. L 
Reg. N. & 517 ; 19 id. 14B ; Waahb. Ease¬ 
ments; Ang. Pat. Fed. Reetr. a t. Act. 
Water Courses. 

See Coiocxbcb ; Taxation ; Ratib. 

FSBBYMAK. One employed in tak¬ 
ing persons across a river or otuef stream, 
in coats or other contrivances, at a ferry. 
8 Ala-160; 8 Dana 158. 

FERTILIZERS. A statute whose 
controlling purpose is to guard the agricul¬ 
tural public against spurious and worthiest 
compounds sometimes Bold as fertilisers, by 
fixing on sellers a statutory guaranty that 
fertilizers sold by them contain the chemical 
ingredients and in the proportions repre¬ 
sented, and furnishing to buyers cheap and 
reliable means of proving deception and 
fraud, should any be attempted, is within the 
pale of legitimate police regulation, as the 
accomplishment of these objects will greatly 
promote the prosperity and success of agri¬ 
cultural industry. 22 A. A E. Ency. 2nd 
ed^, 935; 84 Ala. 93, 5 Am. St. Rep. 332. 

The manufacture of fertilizers is exempt 
from taxation. This does not extend to a 
mill which produces cottonseed me&l, which, 
though it can be used, as a fertilizer La not 
produced primarily for that purpose and is 
used quite as freely for food. 7d., vol. 12, 
p. 351; 49 La. Ann. 750. 

FESTAS IN O APP IB. In Old Eng¬ 
lish Law. Grand holidays, on whion 
choirs were accustomed to wear cape. Jao. 
L. Diet. 

FETIAL LAW. See Jub Fecialb. 

FESTINQ-KA5. A bondsman; a 
surety ; a pledge; a Crank-pledge. It was 
one privilege of monasteries that they 
should be free from feeting-men, whion 
Cowel explains to mean not to be bound 
for any man’s forthcoming who should 
transgress the law. CoweL 

FESTING-PENNY. Earnest (q. v.) 

¥ iven to servants when hired or retained, 
he same as arles-penny. Cowel. 

FESTHTUM REMBDIUM (Lat. a 
speedy remedy). A term applied to thoee 
oases where tne remedy for the redrese of 
an injury is given without any unnecessary 
delay. Bacon, Abr. A$sise, A. The action 
of dower is feetinum remedium, and bo is 
that of assise. 


The owners of ferries are common car¬ 
riers, and Liable as such for the carriage of 
the goods and persons which they receive 
npon their boats. They are bound to have 
their ferries furnished with suitable boats, 
and to be in readiness at all proper times 
to transport all who apply for a passage; 
Ang. High. 437 ; 3 Humphr. 245 ; 3 Pa. 842; 
5 Mo. 86; 12 Ill. 844 ; 5 Cal. 860 ; 10 M. A 
W. 1C1; 84 Ark. 885 ; 100 Ala. 823. They 
must have their flats so made and sc 
guarded with railings that all drivers with 
horses and carriages may safely enter there¬ 
on ; and as soon as the carriage and horses 
are fairly on the drops or slips of the flat, 
and during their transportation, although 
driven by the owner or his servant, they 
are in the possession of the ferryman, and 
the owners of the ferry are answerable for 
the loss or injury of the same unless occa¬ 
sioned by the fault of the driver ; 1 M'Cord 
439; 16 E. L A Eq. 437; 14 Tex. 290 ; 28 
Miss. 792 ; 4 Ohio St. 722 ; 7 Cush. 154; they 
are not required to have railings at the end 
of their boats when not in actual use, so as to 
prevent runaway teams from entering and 
passing over the same to the river; 46 Minn. 
888; see Nbouoencb ; but it is also well 
settled that if the owner retains control of 
the property himself and does not surren¬ 
der the charge to the ferryman, such strict 
liabili t y does not attach, and he is only re¬ 
sponsible for actual negligence; 26 Ark. 8; 
8 . c. 7 Am. Rep. 095 ; 52 N. Y. 82; 10 M. A 


FESTUCA. In Frankish Law. A 
rod or staff or (as described by other writ¬ 
ers) a stick, on which imprecatory runs 
were cut, which was used as a gage or 
pledge of good faith by a party to a con¬ 
tract, or for symbolic delivery in the con¬ 
veyance or quit-claim of land, before a 
court of law, anterior to the introduction 
of written documents by the Romans. 2 
Poll. A Maitl. 86,184,190; Maitl. Domesday 
Book and Beyond 823. 

PESTTTM (Lat.1. A feast, a holiday, a 
festivaL 

FETTERS. A sort of iron put on the 
limbs of a malefactor or a person accused 
of crime. 

When a prisoner is brought into court to 

S lead, he snail not be put in fetters; Co. 2d 
net. 815; Co. 3d Inst. 84 ; 2 Hale, PI. Cr. 
119; KeL 10; T Chitty, Cr. law 417; 4 
Bla. Com. 822. 

In the first case in this country in which 
the old common-law doctrine was consid¬ 
ered and enforced, the court held that to 
try a prisoner in shackles was to deprive 
him of his"rights, and that a conviction, 
under such circumstances, would be re¬ 
versed ; 42 CaL 165, followed in 64 Mo. 61 
(affg. 1 Mo. App. 488). A single expression 
on this subject seems to be opposed to these 
cases. An English writer, commenting on 
the action of a barrister who withdrew and 
refused to proceed with a case because the 


judge ordered his client fettered during the 
trial, considers the removal of fetters to be 
a mere matter of courtesy, being designed 
to relieve the prisoner, so far as is practi¬ 
cable, from all that might enlist prejudice 
against him or disturb his self-possession, 
and that'such removal cannot oe consid¬ 
ered a matter of right; 48 L. T. 890. 

An officer having arrested a defendant 
on a civil suit, or a person accused of a 
crime, has no right to handcuff him un¬ 
less it is necessary or he has attempted to 
make his escape; 4 B. A C. 596. It is not 
conclusive on a question of escape that the 
arresting officer did not handouff the pris¬ 
oner ; 94 N. C. 829. 


FEU. In Scotch Law. A holding or 
tenure where the vassal in place of military 
service makes bis return in grain or money. 
Distinguished from wardholding, which is 
the military tenure of the country. Bell, 
Diet.; Erskine, Inst. lib. iL tit. 8, § 7. 

FEU AximuAIfi. In Scotch Law. 
The reddendo, or annual return from the 
vassal to a superior in a feu holding. 
‘Wharton, Diet., 2d Lond. ed. 

FEU ET LIEU (Ft.). In Old French 
Canadian Law. Hearth and home, mean¬ 
ing actual settlement by a tenant on the 
land. 

FETJ HOLDING. A holding by tenure 
of rendering grain or money in place of 
military service. Bell, Diet. 

FEU AH. In Scotch Law. The ten¬ 
ant or vassal of a feu. Bell, Diet 

FEUD. Land held of a superior on con¬ 
dition of rendering him services. 2 Bla. 
Com. 106. 

A hereditary right to use lands, render¬ 
ing services therefor to the lord, while the 

{ iroperty in the land itself remains in the 
ora. Spelman, Feuds c. 1. 

The same as feod , fief, and fee. 1 Sulli¬ 
van, Leot. 128 ; 1 Spence, Eq. Jur. 84 ; Dal- 
rymple, feud. Pr. 99 ; 1 Washb. R. P. 18 ; 
Mitch. R. P. 80. 

In Scotland and the North of England , a 
combination of all the kin to revenge the 
death of any of the blood upon tbe slayer 
and all his race. Termed de la Ley ; Whi- 
Bhaw. See FSudum, See Honorary Feut> 
Improper Feuds ; Military Feuds. 


FEUD A. Fees. 

FEUDAL ACTIONS. See Feodai. 
Actions. 

FEUDAL COURTS. During the 
13th century in England the central courts 
were beginning to analyze and distinguish 
the different principles upon which the local 
courts exercised their jurisdiction. By the 
end of Edward I.’s reign they wen suffi¬ 
ciently clearly drawn to enable one to 
distinguish four main groups of local courts : 
the communal, the franchise, the manorial, 
and the feudal courts. 

• The latter depend upon the principle that 
the lord ef tenants can hold a court for his 
tenants mesaly because they are his tenants. 
A lord of tenants will also often have a 
franchise or franchisee by virtue of which 
he exercises a wider jurisdiction; but 
because his purely feudal jurisdiction does 
not depend upon a special grant from the 
crown it is in theory at any rate, clearly dis¬ 
tinguishable from the jurisdiction which he 
exercises as lord of a franchise. 

Such courts became, in the course of the 
13th century gradually of less importance. 
This was due chiefly to three causes : Firstly, 
the feudal principle would have led to a 
series of courts one above the other ; and 
the higher courts would have been the courts 
of provinces. Secondly, such courts were 
not in fact needed because of the growth 
of the jurisdiction of the king's court. 
Thirdly, feudalism has its two sides—its 
property side and its jurisdictional" aide. 
Under the circumstances of the time, the 
jurisdiction involved in feudalism gradually 
declined, and it became merely appendant 
to land owning. This development gave 
rise to the manorial jurisdiction of later law. 


FEUDAL LAW, FEODAL LAW 
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1 Holdsw. Hist. E. L. 3rd cd., 64-5, 177-9. 
See Communal Courts ; Franchise 
Courts ; Manorial Courts. 

FEUDAL LAW, FEODAL LAW. 

A system of tenures of real property which 
prevailed in the countries of western Europe 
during the middle ages, arising from the 
peculiar political condition of those coun¬ 
tries, and radically affecting the law of 
personal rights and of movable property. 

Although the feudal system has never obtained In 
this country, and is long since extinct throughout 
the greater part of Europe, some understanding of 
the theory of the system is essential to an accurate 
knowledge of the English constitution, and of the 
doctrines of the common law in respect to real 
property. The feudal tenure was a right to lands 
on the condition of performing services and render¬ 
ing allegiance to a superior lord. It had its origin 
in the military Immigrations of the.Nort.hmen, who 
overran the falling Roman empire. Many writers 
have sought to trace the beginning of the Bystem In 
earlier periods, and resemblances more or less 
distinct nave been found in the tenures prevailing 
in the Roman republic and empire, in Turkey, in 
Hindustan, in ancient Tuscany, as well as in the 
system of Celtic clanship. Hallam, Mid. Ag. vol. 1; 
Stuart, Soc. In Europe; Robertson, Hist, of Charles 
V. ; Pinkerton, Diss. on the Goths; Montesquieu, 
Esp. des Lois , livre m. c. 2 ; Meyer, Esprit^ Origine 
ei Frogre s dea Inst, fudiciaires , tom. 1, p. 4. 

But the origin of the feudal system is so obvious 
In the circumstances under which It arose, that 
perhaps there is no other connection between It and 
these earlier systems than that all are the out* 
growth of political conditions somewhat similar. It 
has peen said that the system is nothing more than 
the natural fruit of conquest; but the fact that the 
conquest was by immigrants, and that tbo con¬ 
querors made the acquired country their permanent 
abode, la an important element in the case, and in 
so far as other conquests have fallen short of this, 
the military tenures resulting have fallen short of 
the feudal system. The military chieftains of the 
northern nations allotted the lands of the countries 
they occupied among themselves and their fol¬ 
lowers, witn a view at once to strengthen their own 
power and ascendency and to provide for their fol¬ 
lowers. 

Some lands were allotted to individuals as their 
own proper estates, and thesawere termed allodial : 
but. for the most part, those Lands which were not 
retained by the chieftain hs assigned to his comttes, 
or knights, to be held by his permission. In return 
for whlph they assured him of their allegiance and 
undertook tor him military service. 

It resulted that there was a general dismember¬ 
ment of the political power Into many petty nations 
an 1 petty sovereignties. Ths violence disorders 
of the ticnis rendered It necessary both for the 
strong to sssk followers and for the weak to seek a 
protecting allegiance ; an 1 this operated on the one 
hand to lead the vassals to divide again among their 
immediate retainers the lands which they had 
received from the paramount lord, upon similar 
berms, and by this subinfeudation the number of 
fiefs was largely Increased : and the same circum¬ 
stances operated on the other hand to absorb the 
allodial estates by inducing allodial proprietors to 
surrender their lands to some neighboring chief¬ 
tain an! receive them a?aln from mm under feudal 
tenure. Every one who held lands upon a feudal 
tenure was bound, when called upon by his bene¬ 
factor or Immediate lord, to defend him, and such 
lord was, In turn, subordinate to his superior,.and 
bound bo defend him, and so on upwards to the 
paramount lord or king, who In theory of the law 
was the -ultimate owner of all the hinds of the 
rail no. The services which .the v assals were bound 
to render to their lords were chiefly military; but 
miny other benefits were required, such as the 
p>wer of the lord or the good will of the tenant 
would sanction. 

This system came to its height upon the contl* 
n"*nt In ths empire of Charlemagne and his euc- 
cjisora It was completely established in England 
1 q the time of William the Norman and William 
Rufus, his son ; and the system thus established 
m ly be said to be the foundation of the English 
la v of real property and the position of the landed 
aristocracy, and of the civil constitution of the 
roalm. And when we reflect that in the middle 
a;sj real property had a relative Importance far 
boyoni that of movable property, it Is not surprla- 
in; that the system should nave left Its traces for 
a long time upon the law of personal relations and 
pjrscnal property. The feudal tenures were orig¬ 
inally temporary, at the will of the lord, or from 
year to year: afterwards thoy came more com¬ 
monly to be held for tbs life of the vassal ; and 

f ;ralually they acquired an inheritable quality, the 
ord recognizing the heir of the vassal as the vas- 
flsl’s successor in his service. 

Ths. chief Incidents of the tenure by military 
service were— Aids .—a pecuniary tribute required 
by tbo lord In an emergency, e. g. a ransom for his 
person if taken prisoner, or money to make his son 
a knight or to marry his daughter. tho 

consideration which the lord upon the 

death .of a vassal for .allowing the vassal's heir to 
succeed to the possession ; and connected with this 
may be mentioned primer seisin, which was the 
compensation that the lord demanded for having 
entered upon the land and protected Mniim mmslmi 
until the heir appeared to claim it. Fxnes upon 
alienation ,— aooaiideratlon exacted by the lord for 
giving his consent that the vassal should transfer 
Ui3 estate to another, who should stand In his place 
in respect to the services owed. Aeheof.—where 
on the death of the vassal there was no heir, "the 
land reverted to the lard; also, where the vassal 
was guilty of treason ; for the guDt of the vassal 
was deemed to taint the blood, and the lord would 
no lon;»r recognize him or bis heirs. Wardship 
and Maritaot. —Where the heir was a minor, the 


lord, as a condition of permitting the estate to do- 
■cend to one who could not tender military service, 
assumel the guardianship of the heir, ana. as such, 
exercised custody both of his person and of the 

r iroperty, without accounting for the profits, until 
he heir, if a male, was twenty-one and could un¬ 
dertake the military services, or. If a female,.nntil 
she was of a marriageable age, when on her mar¬ 
riage her husband might render the services. The 
lord claimed, in virtue of his guardianship, to 
make a suitable match for his ward, and If wards 
refused to comply they were mulcted in damages. 
Feudal tenures were abolished in England by the 
statute 12 Car. 11. c. 24 * but the principles of the 
system still remain at the foundation of the English 
and American law of real property. Although in 
many of the states of the United States all lands 
are held to be allodial, it is the theory of the law 
that the ultimate right of property is in the* state; 
and In most of the states escheat is regulated by 
statute. “ The principles of the feudal system are 
so interwoven with every part of our jurispru¬ 
dence,'’ says Ch. J. Tlighman, “ that to attempt to 
eradicate them would d© to destroy the whole.” 3 
8. & R. 447 ; 0 id. 888. “Though our property Is 
allodial,” says Ch. J. Glbeoo, “ yet feudal tenures 
may be said to exist among us In their consequences 
and the qualities which they originally imparted to 
estates ; as, for Instance, in precluding every limita¬ 
tion founded oh an abeyance of the fee.” 8 Watts 
71; 1 Whart. 887 ; 7 6. & R. 188 : 13 Pa. 85. 

Many of these Incidents are rapidly disappear¬ 
ing, however, by legislative changes of the law. 

Tne principles of the feudal law will be found in 
Littleton's Ten.; Wright's Tenures ;2 Bla. Com. c. 
6; DalrjThple’s Hist, of Feudal Property ; Sullivan’s 
Lectures; Book of Fiefs; Spe) man's Treatise of 
Feuds and Tenures ; Cruise's Digest; Le Grand 
Coutumier; the Balic Laws ; the Capitularies; Lea 
Eatoblissenxenta de St. Lovi* ; Assise de Jerusalem ,* 
Pothier, des Fiefs ; Merlin, Rip. Feodaliti ; Dalloz, 
Diet. Feodalite; Guizot, Es&ata rur VHistoire de 
France , Essal56me; Introduction to Robertson's 
Charles V.; Poll. & Maitl. Hist. Eng. Law ; Stubbs, 
Const. Hist. 

The principal original collection of the feudal law 
of continental Europe is a digest compiled at Milan 
In the twelfth century, 'Fbuaonrm Conauetudinea. 
which is the foundation of many of the subsequent 
compilations. The American student will perhaps 
find no more convenient source of informat ton than 
Blackstone's Commentaries, Sharswood’sed., vol. 2, 
13, and Qreen leaf's Cruise, Dig. Introd. 

FEUDAHY. A tenant who holds by 
feudal tenure. Held by feudal service. 
Relating to feuds or feudal tenures. See 
Feodaby. 

FEUDATAEY. See Feodatary. 

FEUDBOTE. A recompense for en¬ 
gaging in a feud, and the damages conse¬ 
quent, it having been the custom in ancient 
times for all the kindred to engage'in their 
kinsman’s quarrel. Jac. L. Diet. 

FEUDE, or DEADLY FEUD. A Ger¬ 
man word, signifying implacable hatred, 
not to be satisfied but with the death of the 
enemy. Such was that among the people 
in Scotland and in the northern part of 
England, which was a combination of all 
the kindred to revenge the death of any of 
the blood upon the slayer and all his race. 
Termea de la Ley. 

FEUDIST. A writer on feuds, as Cu- 
jacius, Spe). Gloss. 

FBUDOBUH T.TRR T. The Books of 
Feuds published during the reign of Henry 
IIL, about the year 1152. The particular 
customs of Lombardy us to feuds began 
about that time to be the standard of au¬ 
thority to other nations, by reason of the 
greater refinement with which that branch 
of learning had been there cultivated. This 
compilation was probably known in .Eng- 
land\ but does not appear to have had any 
other effect ttyin to influeneeJEnglish law-, 
yere to the more critical study of their 
own tenures, and to induce them to extend 
the learning of real property so as to em¬ 
brace more curious matter of similar kind. 
“Thus, tenures in England continued a 
peculiar species of feuds, partaking of cer¬ 
tain qualities in common 'with others; but 
when once established bere, growing up 
with a strength and figure entirely their 
own. While most of the nations of Europe 
referred to the Books of Feuds as the grand 
code of law by whioh to correct and am$nd 
-the imperfections in their own tenures, 
there is not in English law books any al¬ 
lusion that intimates the existence of such 
a body of constitutions.” 2 Beeves, Hist. 
Eng. Law 55. 

FEU DO. In Spanish Law. Feud or 
fee. White, New Keoop. b. 2, tit. 2, o. 2. 

FEUDUM. A fend, fief, or fee. A right 
of using and enjoying forever the lands of 


another, which the lord grants on condition 
that the tenant shall render fealty, military 
duty, and other services. Spelraan, Gloss. 
It is not properly the land, but a right in 
the land. This form of the word is used by 
the feudal writers. The earlier English 
writers generally prefer the form feodum ; 
but the meaning is the same. 

Feudum antiquum. A fee descended from 
the tenant’s ancestors. 2 Bla. Com. 212. 
One which has been possessed by the rela¬ 
tions of the tenant for four generations. 
Spe 1 man, Gloss. 

Feudum apertum. A fee which the lord 
might enter upon and resume either 
through failure of issue of the tenant or any 
crime or legal cause on his part. Spelman, 
Gloss. 2 Bla. Com. 240, 

Feudum francum. A free feud. One 
which was noble and free from talliage 
and other subsidies to which the plebeia 
feuda (vulgar feuds) were subject. Spel- 
mau, Gloss. 

Feudum hauberticum . A fee held on the 
military service of appearing fully armed 
at the ban and arriere ban. Spelman, Gloss. 

Feudum improprium. A derivative fee. 

Feudum inaividuum. A fee which could 
descend to the eldest son alone. 2 Bla. 
Com. 215. 

Feudum laicum. A lay fee. 

Feudum ligium . A liege fee. One where 
the tenant owed fealty to his lord against 
all other persons. Spelman, Gloss. ; 1 Bla. 
Com. 367. 

Feudum matemum. A fee descending 
from the mother's side. 2 Bla. Com. 212. 

Feudum militare. A knight’s fee, held 
by knight service and esteemed the most 
honorable species of tenure. 2 Bla. Com, 
62. 

Feudum nobile. A fee for which the 
tenant did guard aod owed fealty and 
homage. Spelman, Gloss. 

Feudum novum. One which began with 
the person of the feudatory, ana did not 
come to him by descent. 

Feudum novum ut antiquum. A new fee 
held with the qualities and incidents of an 
ancient one. 2 Bla. Com. 212; Wms. R. 
P. 126. 

Feudum patemum. A fee which the pa¬ 
ternal ancestors had held for four genera¬ 
tions. Calvinus, Lex. ; Spelman, Gloss. 
One descendible to heirs on the paternal 
side only. 2 Bla. Com. 223. One which 
might be held by males only. Du Cange. 

Feudum proprium. A genuine original 
feud or fee, of a military nature, in the 
hands of a military person, 2 Sharsw. Bla. 
Com. 57. 

Feudum talliatum. A restricted fee. 
One limited to descend to certain classes of 
heirs. 2 Bla. Com. 112, n. ; 1 Washb. B. 
P. 66 ; Spelman, Gloss. 

The distinction between feodum anfiqvvm and 
feodum novum has had an Important bearing upon 
the law of descent with respect to the admiral on of 
collaterals and the exclusion of ascendants. The 
theory of Blackstone, which is characterized by 
both Christian and Pollock & Maitland as “in¬ 
genious,” will be found fully stated In 2 Com. sni, 
while for the latest criticism of it and other theories 
tm the subject, see 8 FOIL & Maitl. 885. 

An old Norman term used to denote a 
stretch of land, and rarely a tenure or mass 
of rights. Maitl. Domes. Bk. A Beyond, 
152. See Fbum. 

FEUM. An older form of feudum 
(q. o.). Maitl. Domesday Book and Beyond 
152. 

FEW. An Indefinite expression for a 
small or limited number. In-cases where 
exact description is required, the use of the 
word will not answer ; 58 Vt. 60 ; 2 Car. & 
P. 800 ; Black, L. Diet. 

FLANCEB. To pledge one’s faith. 
Kelham. 

FIANZA (Span.). Surety. The con¬ 
tract by which one person engages to pay 
the debt or fulfil the obligations of another 
if the latter should fail to do so. 

FIAB. In Scotch Law. One whose 
property is charged with a life-rent. Where 
aright is taken to a husband and wife in 
conjunct fee and life-rent, the husband, as 
the persona dignior, is the only flar. Ersk. 


411 


FIDE-JUSSOR 


Prm. 421. 

FIARS PRICES. The value of grain 
in the different counties of Scotland, fixed 
year!v by the respective sheriffs, in the 
iuontli of February, with the assistance of 
juries. These regulate the prices of grain 
stipulated to be sold at the fiar's prices, or 
when no price has boon stipulated. Erak. 
1. 4. 6. 

FIAT. An order of a judge or of an 
officer whose authority, to be signified by 
his signature, is neeessarv to authenticate 
the particular acts. A short order or war- 
rant of the judge, commanding that some¬ 
thing shall be done. See 1 Tidd, Pr. 100, 
108. See Joint Fiat. 

FIAT IN BANKRUPTCY. An order 

of the lord chancellor that a commission oi 
bankruptcy shall issue. 1 Deac. Bank. 106. 

Fiats are abolished by 12 & 13 Viet, c. 
116. 

FI AUNT. An order ; command. See 
Fiat. 

FICTION. The legal assumption that 
something which is or may be false is true. 

The expedient of fictions is sometimes resorted to 
in law for the furtherance of justice. The law-mak¬ 
ing power has do need to resort to fictions : It may 
establish its rules with simple reference to the 
truth: hut the courts, which are confined to th© 
administration of e^istinp rules, and which lack the 
power to chanee those rules, even in hard cases, 
nftrg frequently avoided the injustice that their 
application to the actual facts mieht cause, by 
assumiDe, in behalf of justice, that the actual 
facta are different from what they really are. 
Thus, In English law, where the administration 
of criminal justice is by prosecution at suit of 
the crown, the courts, rather than disregard the 
rules under which all other parties stand In 
respect to their neglect to appear and prosecute 
their suits, adopt the fiction that the king is legally 
ubiquitous and always in court, so that he can never 
be non-suited. The employment of fictions Is a 
singular illustration of the justice of the common 
law, which did Dot hesitate to conceal or affect to 
conceal the fact, that a rule of law has undergone 
alteration, its letter remaining unchanged. 

Fictio in the old Roman law was properly a term 
of pleading and signified a false averment on the 
part of the plaintiff which the defendant was not 
allowed to . traverse : as that the plaintiff was a 
I'oman citizen, when in truth he was a foreigner. 
The object of the fiction was to give the court juris¬ 
diction ; Maine, Anc. Law 25. 

Fictions are to be distinguished on the one hand 
from presumptions of law, and on the other hand 
from estoppels. A presumption Is a rule of law 
prescribed for the purpose of getting at a certain 
conclusion, though arbitrary, where the subject la 
intrinsically liable to doubt from the remoteness, 
discrepancy, or factual defect of proofs. 

Thus, an Infant under the age of seven years is 
conclusively presumed to be without diirotion. 
Proof that t. j had discretion the court will not 
listen to. In tuo nature of the subject, there piust 
be a limit, which It Is better should be a general 
though arbitrary one than bo fluctuating and un¬ 
certain in each case. An estoppel, on the other 
hand. Is the rule hy which a person Is precluded 
from asserting a fact by previous conduct incon¬ 
sistent therewith on his own part or the part of 
those under whom he claims, or by an adjudication 
upon his rights which be cannot be allowed to quee* 

This distinction la thus expressed by a Scotch 
writer ;—** A fictio Juris differs from a presumption. 
Things are presumed which are likely to be truo ; 
but a fiction of law assumes for truth what laeither 
false, or at least is as probably false as true. ITuia, 
an heir la feigned or considered in law as the some 
person with his ancestor; thus, also, writings 
against which certification Is obtained in a reduc- 
Uon-lmprobatlon are judged to be false, fiction* 

t 'uris, though the most convincing proof snail be 
irought that they once existed and'were genuine. 
Fictions of Law must in ail their effects be always 
limited to the special purpose of equity for which 
they were Introduced. Ersx. Prin. 531. 

The familiar fictions of the civil Law abi! of the 
earlier common law were very numerous; but the 
more useful of them have either been superseded 
by authorized changes in the law or hav<ygradually 
grown as it were into distinct principles, forming 
exceptions or modifications of those principles to 
evade which they were at first contrived. As there 
to no Just reason for resorting to Indirection to do 
that which might be done directly, fictions- are 
rapidly disappearing before thoincreasing harmony 
of our jurisprudence. Bee 4 BenLh. Ev. 800 *8 
Pothler, Obi., Evans' ed. 43. But they have doubt¬ 
less been of great utility in conducing to the gradual 
amelioration of the law * and. In this view, fiction, 
equity, and legislation have been na-maH together 
as the three Instrumentalities In the Improvement 
of the law. They have been employed historically 
in the order here given. Sometime* two of tbem 
will be seen operating together, and there are legal 
systems which have escaped the influence of one 
or the other of them. But there la no Instance la 
which the order of their appearance has been 
changed or Inverted. Maine, Anc. Law 84. 

Theoretical writers have classified fic¬ 
tions as of five aorta: abeyance, when the 
fee of land is supposed to exist for a time 


without any particular owner during- an 
outstanding freehold estate; 2 Bln. Com. 
107; 1 Cruise, Big. 67; 1 Com. Dig. 175; 1 
Viner, Abr. 104; the doctrine of remitter, 
by whioh a party who has been disseised of 
his freehold, and afterwards acquires a 
defective title, is remitted to his former 
good title; that one thing done to-day is 
considered as done at a preceding time by 
the doctrine of relation; that, because one 
thing is proved, another shall be presumed 
to be true, which is the case in all presump¬ 
tions ; 'that the heir, executor, or admin¬ 
istrator stand by representation in place of 
the deceased. Again, they have been clas¬ 
sified as of three Kinds : positive, when a 
fact which does not exist is assumed ; neg¬ 
ative, when a fact which does exist is 
ignored ; and fictions by relation, when the 
act of one person is taken as if it were the 
act of a different person,— e . g., that pf a 
servant as the act of his master ; when an 
act at one time or place is treated as if per¬ 
formed ftt a different time or place ; and 
when an act in relation to a certain thing 
is treated as if it were done in relation to 
another thing which the former represents, 
— e. p., where delivery of a portion of goods 
sold is treated as giving possession of the 
whole ; Best, Pres. 27. 

Fictions being resorted to simply for the 
furtherance of justice; Co. Litt. 150 ; 10 Co. 
42; 1 Cowp. 177 ; several maxims are fun¬ 
damental to them. First, that that which 
is impossible shall not be feigned ; D’Agues- 
seau, GBuvres, tome iv. pp. 427, 447 c, F’lai- 
doyer ; 2 Roll© 502, Second , that no fiction 
shall be allowed to work an in jury; 8 Bla, 
Com. 43 ; 17 Johns. 348. Third, a fiction is 
not to be carried further than* the reasons 
which introduced it necessarily require ; 1 
Lilly, Abr. 610; 2 Hawk. PI. Cr. 320 ; Best, 
Pres. § 20. 

Consult Dalloz, Diet. ; Burg. Ins. 130; 
Ferguson, Moral Phil. pt. 6, c. 10, S 8; 1 
Tomlier 171, n. 203; 2 id. 217, n. 208 ; 11 
id. 10, n. 2; Maine, Anc. Law ; Benth. 
Jud. Ev.; 1 Poll. & Maitl. 469. 

FICTION OF LAW. A legal assump¬ 
tion that a thing is true, which is either not 
true, or which is as probably false as true. 

FICTITIOUS ACTION. A anit 
brought on pretence of a controversy when 
no such controversy in truth exists. Such 
actions have usually been brought on a 
pretended wager, for the purpose of ob¬ 
taining the opinion of the court on a point 
of law. Courts of justice were constituted 
for the purpose of deciding really existing 
questions of right between parties; ana 
they are not bound to answer impertinent 
questions which persons think proper to 
ask them in the form of an action on a 
wager; 12 East 248. Such/an attempt 
has been held to be a contempt of court; 
and Lord Hardwicke in such a case com¬ 
mitted the parties and their attorneys; Rep. 
t. Hardw. 237. See, also, Comb. 425 ; 1 Co. 
83; 6 Cra. 147 ; Feigned Actions. 

FICTITIOUS PARTY. Where a suit 
is brought in the name of one who is not 
in being, or of one who is ignorant of the 
suit and has not authorized it, it is said to 
be brought in the name of a fictitious plain¬ 
tiff. To bring such a suit is deemed a con¬ 
tempt of oourt; 4 Bla. Com. 183. 

FICTITIOUS PAYEE. When a con¬ 
tract, such as negotiable paper, is drawn 
in favor of a fictitious person, and ban 
been indorsed in such name, it is deemed 
payable to bearer as against all parties who 
are privy to the transaction ; and a liolder 
in good faith may recover on it against 
them; Pars. Bills & N. 091, n.; 2 H. Bla. 
178, 288 ; 19 Ves. 811; 80 Miss. 122; 54 HI. 
239 ; 11 Barb. 248 ; 2 Yeates 480. And see 
10 B. & C. 468; 2 Bandf. 88; 2 Duer 121; 
104 Mass. 836 ; 2 Neb. 29. 

The maker of such a note, by negotiating 
it, transfers title to it without indorsement, 
and it is presumed that the note came into 
the possess ion of the holders with the names 
of All the indorsers cfh it, aud prima facie 
he is treated as a holder for value; 6 N. Y. 
flupp. 768 ; 6 Bosw. 202 ; 8 HU1 112 ; pro¬ 


vided that the acceptor or indorser bo igno¬ 
rant of the fact that the payee is fictitious ; 
21 Ohio St. 483 ; 1 Camp. 130 ; and to entitle 
tlie holder of such a noto to a recovery it 
must appear affirmatively that he was 
ignorant of the fact that the payee was a 
fictitious person ; 4 E. D. Sin. 88. It was 
said by Lord Ellenborough thut as between 
the original parties who put it into circula¬ 
tion with a knowledge of the fiction, it 
might be held void as an inoperative instru¬ 
ment, but if money from the holder actu¬ 
ally gets into tho hands of the acceptor it 
may be recovered back as money had and 
received; 1 Camp. 130; id. addenda. 180 
b, 9. See also Peak. Add. Cas. 146; Sto. 
Prom. Notes 30. In the hands of a bona 
fide holder the note or bill is good against 
the maker; 79 N. Y. 536; 22 la, 404; 11 
Ind. 103 ; 40 N. H. 21. 

A bona fide holder for a valuable con¬ 
sideration of a bill drawn payable to a 
fictitious person and indorsed in that name 
by the drawer may recover the amount of 
it in an action against the acceptor for 
money paid or money had and received 
upon the idea that there was an appropria¬ 
tion. of so much money to bo paid to the 
person who should become the holder of 
the bill; 3 Term 174 ; and the mere fact of 
tile acceptance of such a bill is evidence that 
the value has been received for it; id. 182 ; 
in this case three judges thought that the 
bill was to be considered as payable to 
bearlr, and in the leading case of Minet 
v. Gibson that view was taken and it was 
held thut a recovery from the acceptor 
may 1 * be had upon a count upon a bill 
payable to bearer, where such acceptor 
is aware that the payee is a fictitious 
person; 3 Term 481. This judgment was 
affirmed 'by the House of Lords, though 
with a dissent by Eyre, C. B., and Heath, J ., 
judges, with whom Lord Thurlow fcoin- 
cided ; 1 H. Bla. 569 ; s. c. 6 Bro. P. C. 235. 
The case has been termed 4 ‘ anomalous" by 
a text writer who quotes the dissenting 
opinion of Eyre, C. B., as one “ whose rea¬ 
soning, it is conceived, has never been 
refuted ;" 2 Ames, Bills & Notes 864. But 
the same writer admits that “ the doctrine 
of the case has been generally adopted ; ” 
id. In an action on such a bill, to show 
that the acceptor is aware that the payee is 
a fictitious person, evidence is admissible 
to show the circumstances under which he 
had received other bills payable to fictitious 
persons ; 2 H. Bla. 187, 288. See also 18 C. 
B. n. s. 604; L. R. 1 C. P. 463. 

When a note is made payable to the name 
of some person not having any interest, 
and npt intended to become a party to the 
transaction, whether a person of such a 
name is or is not known to exist, the payee 
may be deemed fictitious ; 2 N. H. 446. 

A note payable to a company or firm 
having jio existence legal or de facto, has 
been held to be such a note ; 11 Ind. 101; 
40 N.-H. 21; 4 E. D. Smith 83. See 6 
Wend. 627 ; Byles, Bills, Wood's ed. 383. 

FICTITIOUS PERSON. A person 
haying no real existence. A patent to a 
fictitious person is in legal effect no more 
than a declaration that the Government 
thereby conveys the property to no one, and 
in such a case the doctrine that a subsequent 
bona fide purchaser is protected does not 
apply. 199 U. S. £3. 

FICTITIOUS STOCK. See Stock. 

FEDE-JTTBERE. In Civil Law. To 
become fidejussor ; to pledge one's self; to 
act as surety for another. Among the 
words designated as words of obligation or 
forma of stipulation. Fide^jubesf do you 
make yburself fidejussor t Fide-jubeo, I do 
make myself fide-juisor. Inst. 8. 15. 1. 

FTDE-JUSSIO. An act by which any 
one binds himself as an additional security 
for another. This giving security does 
not destroy the liability of the principal, 
but adds to the security of the surety. 
Vicat, Voc, Jur.; Hallifax, Annals, b. 2, 
o. 16, n, 10. 

FTDE-JTTSSOR. In Civil Law. One 
who becomes security for the debt of an- 
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other, promising to pay it in case the prin¬ 
cipal does not do so. 8 BLa. Com. 108, 291. 

He differ* from a co-obligor In this, that the latter 
la equally bound to a debtor with his principal, 
while the former ia not liable till the principal has 
failed to fulfil his engagement; Dig. ffi. 4. 4 ; 10. 1. 
19 ; 84. 8. 64; 88. 1.87; BO. 17. 110 • 6. 14. 20; Hall, 
Pr. 83; Punl. A dm. Pr. 900 ; Clerre, Pr&x. tit. 68. 

The obligation of the fide-jussor was an 
accessary contract; for, if the principal 
obligation was not previously contracted, 
his engagement then took the name of 
mandate. Lee. Elhn. § 872 * Code Nap. 
2012. 

FIDE-FROMISSOR. See Fi de-Jus- 

BOR. 

PTDEI - COMMISSARIUS CL. Lat.). 
In Civil Law. One who has a beneficial 
interest in an estate which, for a time, is 
committed to the faith or trust of another. 
This term has nearly the same meaning as 
cestui que trust lias in the common law. 1 
Greenl. Cruise, Dig. 295 ; Story, Eq. Jur. 
§966, 

Fidei-commissary and fid e-commissary, 
anglicized forms of this term, have been 
proposed to take place of the phrase cestui 
que trust, but do not seem to have met with 
any favor. 

According to Du Cange, the term was 
sometimes used to denote the executor of 
a will. 

FIDEI-COMMISSUM (L. Lat.). In 
Civil Law. A trust. A devise was made 
to some person (hceres jlduciarius), and a 
request annexed that ne should give the 
property to some one who was incapable of 
taking directly under the will. Inst. 2. 
23. 1 ; 1 Greenl. Cruise, Dig. 205; 15 How. 
807, 407 , 409. A gift which a man makea 
to another through the agency of a third 
person, who is requested to perform the 
will of the giver. The Louisiana civil code 
prohibits fidei-commissa ; 3 La. Ann. 482 ; 
thus abolishing express trusts, but not 
affecting implied trusts ; 2 How. 619. 

The rights of the beneficiary were merely 
rights in curtesy, to be obtained by en¬ 
treaty or request. Under Augustus, how¬ 
ever, a system was commenced, which was 
oo in pie ted by Justinian, for enforcing such 
trusts. The trustee or executor was called 
hctresfiduciarius, and sometimes fide-jus- 
sot. The beneficial heir was called hceres 
fidei-commissarius. 

'■ The uses of the common law are said to 
have been borrowed from the Roman fidei- 
commissa; 1 Greenl. Cruise 295; Bacon, 
Read. 19; see Bisph. Eq. 50 ; 1 Madd. 446 ; 
Story, Eq. Jur. § 966. The fidei-commissa 
are supposed to have been the origin of the 
common-law system of entails; 1 Spence, 
Eq. Jur. 21; 1 Washb. R. P. 60. This has 
been doubted by others. See Substitution. 

FI n~E T.TR . Faithful; trustworthy. 
FTDELTTAB. Fealty; fidelty. 

FI D EM ITE NTTST. When a tenant 
does not keep that fealty which lie has 
sworn to the lord. Leg. Hen. I. c. 53. 

FIDES. Faith ; honesty; confidence. 
See Good Faith, 

FlDUCIA (Lat.). In Civil Law. A 
contract by which we sell a thing to some 
one—that is, transmit to him the property 
of the thing, with the solemn rorms of 
emancipation —on condition that he will sell 
it back to us. This species of contract took 
place in the emancipation of children, in 
testaments, and in pledges. Pothier, Pand. 

FTDUCIABIUS TUTOR. See Pupil ; 
Tutor. 

FIDUCIARY. This term is borrowed 
from the civil law. The Roman laws called 
a fiduciary heir the person who was insti¬ 
tuted heir, find who was charged to deliver 
the succession to a person designated by the 
testament. Merlin, Rupert. But Pothier, 
Pand. vol. 22, says that jidudarius hceres 
properly signifies the person to whom a 
testator has sold his inheritance under the 
oondition that he should sell it to another. 
Fidnciary may be defined in trust, in con¬ 
fidence. 


The law forbids one standing in such a 
position making any profit at the expense 
of the party whose interests he is bound to 
protect, without full disclosure; Bisph. 
Eq. § 238 ; 10 H. L. Cas. 26, 81, 45. What 
constitutes a fiduciary relation is often a 
subject of controversy. It has been held 
to apply to all persons who occupy a 
position of peculiar confidence towards 
others, such as a trustee, executor, or ad¬ 
ministrator, director of a corporation or 
society ; 52 Barb. 681 ; 78 Pa. 802 ; agent ; 
1 Johns. Ch. 550; medical or religious ad¬ 
viser ; 24 Pa. 232 ; article in 10 Jur. N. 3, 
91; husband and wife; 86 Pa. 512; or a 
son ; 13 Ch. Div. 338. See L. R. 3 Eq. 461 ; 
Hill, Trustees 547. Many cases have 
arisen in New York under the laws allow¬ 
ing arrest for debts incurred in a fiduciary 
capacity. The term seems to refer rather 
to the good faith than the ability of the 
party ; 8 How. Pr. 298. See 4 Sandf. 707 ; 
0 How. Pr. 80; 2 Abb. Pr. 444 ; 24 How. 
Pr. 274 ; 5 Rob. (N. Y.) 502. Under the 
bankrupt laws of 1841, and March 2, 1867, 

t 33, providing that debts contracted in a 
duciary capacity should not be barred by 
a discharge, the following cases fall within 
the act; an agent who appropriates money 
put into his hands for a specific purpose of 
investment; 1 Edm. 206; collector of city 
taxes who retains money officially col¬ 
lected ; 7 Mete. 152; one who receives a 
note or other security for collection; 5 
Denio 209 ; commission merchant; 54 Ga. 
125 : and it does not alter the rule that the 
debt has been reduced to judgment before 
the discharge; 03 Iowa 158. This excep¬ 
tion from the operation of a discharge in 
bankruptcy relates to technical trusts, not 
merely such as the law implies from the 
contract, but those actually and expressly 
constituted ; 87 N. Y. 307 ; 129 id. 23. In 
the following oases the debt has been held 
not a fiduciary one ; a factor who retains 
the money of his principal ; 2 How. 202, 
208 ; 2 La. Ann. 1028; 104 Mass. 245; an 
agent under an agreement to account and 
pay over monthly ; 5 Biss. 334 ; one with 
whom a general deposit of money is made; 
73 N. C. 463; a debt created by a person 
acting as an attorney in fact; 127 Mass. 41. 
See, also, 82 N. C. 895; 57 Miss. 598 ; 90 
Ill. 371; 81 La. An. 809; 46 Cal. 547. 

FIDUCIARY CONTRACT. An 
agreement by which a person delivers a 
thing to another on the condition that he 
will restore it to him. The following form¬ 
ula was employed: Ut inter bonos agere 
oportet y ne propter te fidemque tuam frauda. 
Cicero, de Offic. lib. 8, cap. 18 ; Le$. du Dr. 
Civ. Rom. § 237. See 2 How. 202 ; 6 W. & 
S. 13; 7 Watte 415. 

FIEF. A fee, feod, or feud. 

FIEF D’HAUBERK. A fee held on 
the military tenure of appearing fully 
armed on the ban and arriere-ban. Feudum 
hanberticum. S pel man, Gloss.; Calvinus, 
Lex.; Du Cange. A knight's fee. 2 Bla. 
Com. 62. 

FIEF TENANT. The holder of a fief 
or fee. 

FIEL. In Spanish Law. An officer 
who keeps possession of a thing deposited 
under authority of law. Las Partidas, pt. 3, 
tit. 9, 1. 1. 

F IELD . A cultivated tract of land. 81 
N. C. 585 ; 97 Mass. 412 ; but not a gne-acre 
lot used for cultivating vegetables ; 7 Heisk. 
510. 

F iELDAD . In Spanish Law. Seques¬ 
tration. This is allowed in six cases by the 
Spanish law where the title to property is 
in dispute. Las Partidas, pt. 9, tit. 8,1. 1. 

FIELD-ALE, or FILED ALE. The 
drinking of ale by bailiffs and other officers 
in the yield, at the expense of the hundred; 
an old English custom Long since prohib¬ 
ited. Torn!. 

FIERDING- COURTS. Ancient Gothic 
courts “ in the lowest instance ; ” so called 
because four were instituted within every 
superior district or hundred. Their jurisdic¬ 


tion was limited within forty shillings, or 
three marks ; 3 Steph. Com. 393 ; 8 Bla. Com. 
,84 ; Stiernhook, De Jure Ooth. i. 1, c. 2. 

FIERI FACIAS (Lat. that you cause 
to be made). In Practice. A writ direct¬ 
ing the sheriff to cause to be made of the 
goods and chattels of the judgment-debtor 
the sum or debt recovered. 


It reoelves its name from the Latin words Id the 
writ, used when legal proceedings were conducted 
In Latin (quod fieri facias de bonis et catallis, that 
you cause to be made of the goods and chattels). 
It is the form of execution In common use where the 
judgment-debtor has personal property. 

The foundation of this writ is a judgment 
for debt or damages ; and the party who 
has recovered such a judgment is generally 
entitled to it, unless he is delayed by the 
stay of execution which the law allows in 
certain cases after the rendition of the judg¬ 
ment, or by proceedings in error. 

The execution, being founded on the 
judgment, must, of course, follow and be 
warranted by it; 2 Saund. 72 h, k ; Bingh. 
Judg. 180 ; 2 Cow. 454. Hence, where there 
is more than one plaintiff or defendant, it 
must be in the name of all the plaintiffs 
against all the defendants ; 6 Term 525. It 
is either for the plaintiff or the defendant. 
When it is against an executor or adminis¬ 
trator for a liability of the testator or in¬ 
testate, it is conformable to the judgment, 
and must be only against the goods of the 
deceased, unless the defendant has made 
himself personally liable by his false plead¬ 
ing, in which case the judgment is de bonis 
testatoris si, et si non, de bonis propriis; 1 
8 . & R. 458; 4 id. 394; 18 Johns. 502; 1 
Hayw 598 ; 3 id. 112. 

At common law,the writ bound the goods 
of the defendant or party against whom it 
was issued, from the teste day ; by which is 
to be understood that the writ bound the 
property against the party himBelf, and all 
claiming by assignment from or by repre¬ 
sentation under him ; 4 East 538 ; so that a 
sale by the defendant of his goods to a bona 
fide purchaser did not protect them from a 
fieri facias tested before, although not is¬ 
sued or delivered to the sheriff till after the 
sale; Cro. Eliz. 174; Cro. Jac. 451 ; 1 Sid. 
371; but by the statute of frauds, 29 Car. 
II. c. 3, § 16, it was enacted “ that no writ 
of fieri facias, or other writ of execution, 
shall bmd the property of the goods of the 
party against whom such writ of execution 
issued forth, but from the time that such 
writ shall be delivered to the Bheriff,” etc., 
who must “indorse upon the back thereof 
the day of the month And year whereon be 
or they received the same; ” and the same 
or similar provisions have been enacted in 
most of tha.states; 2 S. A R. 157 ; 1 Whart. 
877; 8 Johns. 446 ; 3 Harr. Del. 512 ; 82 Mo. 
887 ; 14 Wis. 202. The property in the goods 
is not altered, but remains in the defendant 
until the actual execution of the writ; 
Wats. Slier. 170. 

The execution of the writ is made by 
levying upon the goods and chattels of the 
defendant or party against whom it is is¬ 
sued ; and, in general, seizing a part of the 
goods in the name of the whole on the 
premises is a good seizure of the whole ; 1 
Ld. Raym, 725 ; 4 Wash. C. C. 28; 1 Munf. 
269 ; 2 Hill, N. Y. 606 ; 5 Ired. 192; 7 Ala. 
N. s. 619. But see 1 Whart. 377 ; 0 Halst. 
218. It may be executed at any time before 
and on the return-day ; 13 Tex. 507; but 
not on Sunday, where it is forbidden by 
statute (29 Car. II. c. 7, which has been 
substantially followed in the United States); 
Watson, Sher. 173 ; 5 Co. 92 ; Comyns, Dig. 
Execution, C 5. After the death of the 
plaintiff, the sheriff may execute a fi. fia- 
tested in his lifetime, and under it seize his 
goods in the hands of his executor or ad¬ 
ministrator ; Wats. Sher. 173. 

The sheriff cannot break the outer door of 
a house for the purpose of executing a fieri 
facias; 5 Co. 92; nor unlatch an outer 
door; 4 Hill, N. Y. 437; nor can a window 
be broken for this purpose ; W. Jonee 429. 
He may, however, enter the house, if it be 
open, and, being onoe lawfully entered, he 
may break open an inner door or chest to 
seize the goods of the defendant, even with¬ 
out any request to open them; 4 Taunt. 
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019; 8 IV <& P. 323: Cowp. 1 ; Tmub. & H. 
1>. 1116. Although the sheriff is author¬ 
ised to enter *ho house of the party to 
search for goods, he cannot enter that of a 
stranger for that purpose, without being 
guilty of a trespass, unless the defendant's 
goods are actually in the house; Cot^yns, 
Dig. Execution \C IS). The sheriff may 
break the outer door of a barn : 1 Sid. 186 ; 

1 Kebl. 689 ; or of a store disconnected with 
the dwelling-house and forming no part of 
the curtilage : 16 Johns. 287. See 1 Sm. L. 
Las.. 9th Am. ed. 228. with note on the sub¬ 
ject; Break'NCJ. 

At common law a fi.fa. did not authorize 
a sneriff to seize bank-bills, checks, or prom¬ 
issory notes; but it is otherwise now, by 
stat.'l & 3 Viet. c. 110. § 13. and 3& 4 Viet, 
c. 82 ; and this is now the law of many of 
the United States ; 3 Va. Cas. 246 ; 1 Bail. 
89; llempst. 91; 4 N. H. 198; 29 Pa. 240. 
So money may be taken ; 1 Bail. 89 ; 1 Cra, 
117 ; 13 Johns. 220. The writ applies gen¬ 
erally to goods and chattels, but the com¬ 
mon-law rules as to what may be taken axe 
very much extended : see as to the different 
species of property in England ; Watson, 
Sheriff ch. x. sec. ii.. and as to what in¬ 
terest may be taken; id. sec. iii.; as to 
railway property ; 24 Aon, & Eng. R. R. Cas. 

5 ; copyright and patent; 40 Ain. Rep. 123; 
growing crops ; 31 Am. L. Reg. 602 ; Beat in 
the stock exchange ; 28 Cent. L. J.444; board 
of trade shares ; 22 Am. L. Reg. 438 ; 8 Am. 

6 Eng. Corp. Cas. 171; 4 id. 63 ; property in 
■'ustodia legis; 28 Am. Rep. 35; interest of 
heirs ; 44 Ain. Dec. 338; trust funds; 7 Cent. 

L. J. 483 ; equitable interest; 9 Can. L. T. 
125, 145 ; 17 Can. L. J. 54 ; pension money ; 
21 Ir. L. T. 47. For the form of the writ, 
see 3 Sliarsw. Bla. Com. A up. xxvii. ; as to 

{ >roceeding in equity’in aid of executions at 
aw, see Creditors* Bill. See, generally, 
Murfree, Freeman. Executionscli. X ; Wat¬ 
son, Sheriff ; Execution ; Levy ; Sheriff. 

F I kRT FECI tL. Lat.). In Practice. 
The return which the sheriff or other proper 
officer makes to certain writs, signifying, 

“ I have caused to be made.*' 

When the officer has made this return, a 
rule may be obtained upon him after the 
return-day, to pay the money into court, 
and. if he withholds payment, an action of 
debt may be had on the return, or assump¬ 
sit for money had and received may be sus¬ 
tained against him ; 3 Johns. 183. 

FIFTEENTHS. An aid ; aid granted 
from time to time to the crown by parlia¬ 
ment, consisting of a fifteenth part of the 
personal property in every township, 
borough, ana city in the kingdom. In 
the eighth year of Edward III. the valua¬ 
tion of the kingdom was fixed and a 
record made in tho exchequer of the amount 
(twenty-nine thousand pounds). This valu¬ 
ation was not increased as the property in 
the kingdom increased in value; whence 
the name came in time to bo a great mis¬ 
nomer, Co. 2d Inst. 77 ; 1 Poll. A MaitL 
6J4; 3 Bla. Com. 309; Cow el. 

FIFTY DECISIONS, THE. In the 

process of the making of the Digest or 
Pandects under the authority of Justinian, 
ail moot points in the law which could 
be satisfactorily settled only by imperial 
authority were determined as the work 
progressed by a series of imperial ordinance* 
of Justinian known as the ‘Fifty Decisions* 1 
(529-532). Taylor, Jurispr., 144. 

FIGHT. Does not necessarily imply 
that both parties should give and take 
blows. It is sufficient that they voluntarily 
put their Ixxlies in position with that intent. 
73 N. C. 155 ; 40 Ga. 148. See Prize-fight. 

FIGHT W ItE (Sax.). A mulct or fine 
for making a quarrel to the disturbance of 
the peace. Called al-^o by Cowel forith 
fnctura pugnee. The amount was one 
hundred and twenty shillings. Cowel. 

FIGURES. Numerals. They are either 
Roman, made with letters of the alphabet: 
for example, mdcclxxvi ; or they arc Ara- 
bic, as follows ; 1770. 

U im m figures may be used in contracts 


and law proceedings, and they will be held 
valid; but Arabic figures, probably owing 
to the ease with which they may be coun¬ 
terfeited or altered, have bieen holden not 
to be suffioient to express the sum due on a 
oontraot; but it seems that if the amount 
payable and due on a promissory note be 
expressed in figures or oiphers, it will be 
valid. Story, Bills § 43, note ; Story, Pr. 
Notes § 31. 

Figures to express numbers ar? not al¬ 
lowable In indictments; but all numbers 
must be expressed in wordB at length, ex¬ 
cept in setting forth a copy of a written 
instrument. And complaints are governed 
by the same rule in cases over which magis¬ 
trates have final jurisdiction. But the de¬ 
cisions on this point are not uniform. And 
in most of them the proper distinction be¬ 
tween the use of figures in the caption and 
in the body of an indictment has not been 
observed. In America, perhaps the weight 
of authority is contrary to the law as above 
stated. But, at all events, a contrary prac¬ 
tice is unclerioal, uncertain, and liable to 
alteration; and the courts which have 
sustained such practice have uniformly 
cautioned against it. See 13 Viner. Abr. 
310; 1 Chitty 810; 84 Conn. 280 ; S3 Me. 480. 

Bills of exchange, promissory notes, 
checks, and agreements of every descrip¬ 
tion are usually dated with Arabic figures : 
it is, however, better to date deeds and 
other formal instruments by writing the 
words at length. See 5 Toullier, n. 330; 
4 Yeates 278; 3 Johns. 233; 2 Miss. 256; 
6 Blackf. 533; 1 Vt. 830. 

FILACER. An officer of the common 

S leas, king’s bench, and exchequer, whose 
uty it was to file the writs on which he 
msAe process. Thcro were fourteen of 
them; and it was their duty to make out 
all original process. Cowel; Blount. The 
office was abolished in 1837. 

FTTiARE. In Old English Practice. 

To file. Townsli. PI. 07. 

FIDE (Lat. Filum). A thread, string, 
or wire upon which writs and other ex¬ 
hibits in courts and offices are fastened or 
filed for the more safe-keeping and ready 
turning to the same. Spelruan, Gloss.; 
Cowel; Tomlin, Law DicL Papers put 
together and tied in bundles. A paper is 
said also to be filed when it is delivered 
to the proper officer, and by him received 
to be kept on file. 18 Viner, Abr. 211; 1 
Littleton 113; 1 Ilawk. PI. Cr. 7,207. See 
where filed by a wifo as agent; 120 Mass. 
130. 

The origin of the term indicates very 
clearly that the filing of n paper can only 
be effected by bringing it to the notice of 
the officer, who anciently put it upon the 
6tring or wire; 38 Ala. 248. 

Filing a paper, in modern usage, consists 
in placing it in the custody of the proper 
official by the party charged with the duty, 
and the making of the proper indorsement 
by the officer. 2 S. Dak. 525. In the sense 
of a statute requiring the filing of a paper 
or document, it is filed when delivered to 
and received by the projicr officer to be 
kept on file. The word carries with it the 
idea of permanent preservation of the thing 
so delivered and received ; that it may be¬ 
come a part of the public record. It is not 
synonymous with deposited; 07 Hull 560. 

The word ‘‘file*’ is derived from the Latin 
word Jilum, and relates to the ancient prac¬ 
tice of placing papers on a thread or wire for 
safe keeping and ready reference. “Filing” 
is not complete until the document is deliv¬ 
ered and received. “Shall file” means to 
deliver to the office and not send through 
the United States mails. 241 U. S. 76. 

F IL ED AWAY. A recital in a 
divorce decree, that a part of the judgment 
for alimony was paid by defendant, and 
that the case was “filed away” was in effect, 
keeping control of the case to be redockcted 
Upon notice. 135 Ky. 198, 122 S. W. 120. 

FI LEIN J AID (Brit.). A name given to 
villeins in the laws of Hoel Dda. Barring. 
Obs. St. 802. 


FILIATE. To declare whose child a 
bastard is. 3 W. Bla. 1017. 

FILIATION. In Civil Law. The 
descent of son or daughter, with regard to 
his or her’father, mother, and their ances¬ 
tors. 

Nature always points out the mother by evident 
signs, and, whether married or not, she u always 
certain : mater temper eerta fit, etiamet xrulgo ccm- 
ceperit. There Is not the same certainty with re¬ 
gard to the father, and the relation may not know 
or may feign ignorance as to the paternity; the 
law has therefore established a legal presumption 
to serro aa a foundation for paternity and 

When the mother ia or has been married, 
her husband is presumed to be the father 
of the children corn during the coverture, 
or within a competent time afterwards, 
whether they were conceived during the 
coverture or not: pater is est quern nuptice ■ 
demonstrant. 

This rule is founded on two presumptions : 
one on the cohabitation before the birth of 
the child ; and the other that the mother 
has faithfully observed the vow she made 
to her husband. 

This presumption may, however, be re¬ 
butted by showing either that there has 
been no cohabitation, or some physical or 
other impossibility that the husuand could 
be the father. See Access ; Bastard ; Ges¬ 
tation ; Natural Children ; Paternity ; 
Putative Father. 

FHJCETUM. In English Law. A 
ferny or bracky ground; a place where 
fern grows. Co. Litt. 4 b ; Shep. Touch. 95. 

FILIOLU8. Properly a little son ; a 
j|0(l-son. Tonilin , Dugd. Warwicksh. fi97. 
See also Filious. 

FILIUS (Lat.). A son. A child. 

As distinguished from heir, rtliu* 1 b b term of 
nature, hceres a term of law. 1 Powell, Dev. 811. Id 
the civil law the term was used to denote a child 
generally. Calvlnus, Lex. ; Vicat, Voc. Jur. Its 
use In the phrase nulliue filius would seem to Indi¬ 
cate a use In the sense of legitimate son, a bastard 
being the ‘legitimate son or nobody; though the 
word la usually rendered aeon, whether legitimate 
or illegitimate. Vicat, Voc. Jur. 

FILIUS F AMI LIAS (Lat.). A son 
who is under the control and power of his 
father. Story, Confl. Laws § 61; Vicat, 
Voc. Jur. 

FILIUS MTT TjIkr ATUS (Lat.). The 
first legitimate son born to a woman who 
has had a bastard son by her husband be¬ 
fore her marriage. Called, also, mulier, 
mulier puisni. 2 Bla. Com, 248. 

FILIUS NULLIUS (Lat. son of no¬ 
body). A bastard. Called, also, Jilius 
populi (son of the people). 1 Bla. Com. 
459 ; 6 Co. 65 a. 

FILIUS POPULI. A son of the peo¬ 
ple ; a natural child. 

FILL. To oocupy the whole capacity or 
extent of, so as to leave no space vacant. 

To possess and discharge the duties of an 
office. The election of a person to an office 
constitutes the essence or his appointment, 
but the office cannot be considered as actu¬ 
ally filled until his acceptance, either ex¬ 
pressed or implied ; 2N. H. 202. 

In a subscription for shares in a corpora¬ 
tion the word “ fill’* amounts to a promise 
to pay assessments ; 10 Me. 478. Aa to the 
use of the word in connection with a doc¬ 
tor’s prescription, see 61 Ga. 505; Druggist. 

FILLY. A young mAre ; a female colt. 
An indictment charging the theft of a 
14 filly ’’ is not sustained by proof of the lar¬ 
ceny of a “ mare ; " 1 Tex. App. 448. 

FILUM AQU2E (Lat. a thread of 
water). This mav mean either the middle 
line or the outer line. Altum filum denotes 
high-water mark. Blount. Filum is, how¬ 
ever, used almost universally in connection 
with aqua, to denote the middle line of a 
stream. Medium filum is sometimes used 
with no additional meaning. The com¬ 
mon-law rule was that conveyances of 
land bounded on streams, above tide water, 
extend usque ad filum aquec. See River: 
Water-course. 

FILUM FORESTJE (Lit.). The bor- 


FILUM VI.® 


414 


der of the forest. 2 Bla. Com. 419 ; 4 Inst. 
303; Manw. Purlieu . 

FILUM VUE (Lat.). The middle line 
of a road ; a term used to indicate the 
middle line or thread of a street or road. 
2 Sm. L. Cas. 98. See 121 Mass. 18 ; 119 id. 
231 ; 88 Pa. 453 ; 57 Mo. '582 ; 87 Ill. 348. 
Where a description of land gives a street 
or road as a boundary, it is presumed that 
the title passes ad medium Jilum vice; 33 
Pa. 124. See Boundary ; Highway ; 
Street. 

FlN. End , limit period of limitation. 

(Fr.) End; extremity; termination; 
expiratior. Also, end in the Bense of uim, 
design, etc. Also, chief point, essential part. 
Wessely Fr. Diet. 

FEN DE NON RECEVOIR. In 
French Law. An exception or plea 
founded on law, which without entering 
into the merits of the .action shows that 
the plaintiff has no right to bring it, either 
because the time during which it ought to 
have been brought has elapsed, which is 
called prescription , or that there has been 
& compromise, accord, and satisfaction, or 
any other cause which has destroyed the 
right of action which once subsisted. Po- 
thier, Proc. Civ . pt. 1, c. 2, s. 2, art. 2 ; 
Story, Confl. Laws § 580. 

FINAL. Last; conclusive ; pertaining 
to the end. In law it is usually employed 
in contrast with interlocutory ( q . v.) with 
respect to pendency of suits. 

FINAL IN THE ACTION. The 

language “the decision of the motion shall be 
‘final in the action' means final in the sense 
of ending the matter instead of final in the 
sense of being an appealable order.” 143 
Ky. 139, 136 S. W. 130. 

FINAL ADJOURNMENT. See Rise. 

FINAL COSTS. Such costs as are to 
be paid at the end of the suit; costs, the 
liability for which depends upon the final 
result of the litigation. 

FINAL DECISION. One from which 
no appeal or writ of error can be taken. 47 
Ill. 167 ; 6 El &. BL 408. 

A decision from which there is no appeal. 
English. 

The words in the Judicial Code, § 218, 
“final decisions in the district courts” mean 
the same thing as “final judgments and 
decrees” as used in former acta regulating 
appellate jurisdiction. 252 l r . S. 36. 

jrm AL DECREE. 

Whether a decree is final or interlocutory 
depends upon its essential purport and effect 
and not upon its characterization in plead- 
ingB. 258 U. S. 82. See Decree. 

FINAL DETERMINATION. See 

Final Disposition. 

FINAL DISPOSITION. Such a con¬ 
clusive determination of the subiect-mat- 
ter embraced in a submission to aroitrators, 
that after the award is made nothing fur¬ 
ther remains to fix the rights and obliga¬ 
tions of the parties, and no further contro¬ 
versy or litigation can arise thereon. 

Such an award that the party against 
whom it is given may perform it without 
any further ascertainment of rights or ob¬ 
ligation. See 50 Me. 401. 

A disposition which leaves nothinc further 
to be done. In an award a disposition that 
leaves no matter undetermined. English. 

The “final disposition” of a suit means the 
final determination of the suit. In an act 
allowing the Court of Claims “at any time 
while any suit or claim is pending before'or 
an appeal from the said court, or within two 
ypars next after the final disposition of any 
such suit or claim, on motion on behalf of the 
United States, to grant a new trial in any 
such suit or claim,” “final disposition” 
means the final determination of the suit on 
appeal (if an appeal is taken), or if none is 
taken, then its final determination in the 


Court of Claims. The final determination 
of a suit is the end of litigation therein. 13 
Wall. (U. S.) 669. 

kMN AT. HEARING. The trial of an 

equity case upon the merits, as distin¬ 
guished from tne hearing of any prelimin¬ 
ary questions arising in the cause, which 
are termed interlocutory. 24 Wis. 171. 

FINAL JUDGMENT. See Judgment. 

FINAL ORDER. A “final order” 
either determines the action itself, decides 
Borne matter litigated hy parties, or operates 
to divest some right in such manner as to 
put it out of the power of the court making 
the order, after tne expiration of the term, 
to place the parties in their original position. 
18 B. Mon. (Ky.) 826; 141 Ky. 404, 132 
S. W. 1024. 

A “final order” is one that disposes of the 
merits of the cause; thAt settles the rights 
of the parties under the issues made by the 
pleadings. 115 Ky. 783, 74 S. W. 1091. 

FINAL ORDER OR JUDGMENT. 

A “final order or judgment” cither terminates 
the actioQ itself, decides some matter liti¬ 
gated by (he parties, or operates to divest 
some right in such manner as to put it out 
of the power of the court making the order, 
after tne expiration of the term, to place 
the parties in their original position. 7 
Bush (Ky.) 623. 

A “final judgment or order” is such an 
order as at once puts an end to the action; 
it must not merely decide that one of the 
parties is entitled to relief of a final character, 
but it must give that relief by its own force, 
or be enforceable for that purpose, either 
without further action by the court, ol by 
process of contempt. 145 Ky. 315, 140 S. W. 
533. 

FINAL PASSAGE. In Parliamen¬ 
tary Law. The yote on a passage of a 
bill or resolution in either house of the leg¬ 
islature after it has received the prescribed 
number of readings and has been subjected 
to such action as is required by the fund¬ 
amental law governing the body or its own 
rule. See 54 Ala. 018. 

The passage of a bill before a legislative 
body after all the preliminaries have been 
carried out. English. 

The constitution of Alabama provided 
that no bill could become a law unless on its 
final passage it be read at length and the 
vote taken by yeas and nays. It was held 
that the final passage of a bill within this 
section was a vote on its passage in either 
house of the General Assembly after it had 
received three readings on three different 
days in that house. 13 A. &, E. Ency. 2nd 
ed., 20; 54 Ala. 606. 

FINAL PROCESS. Writs of execu¬ 
tion. So called to distinguish them from 
mesne process, which includes all process 
issuing before judgment rendered. 3 Steph. 
Com. 489. See Oriqi&tal Process ; Mesne 
Process. 

FiN AL RECOVERY. The ultimate 
judgment of a court. 100 Mass. 91. It lias 
alsq been construed as referring to the ver¬ 
dict, as distinguished from the judgment. 
6 Allen 243. 

FIN AL SENTENCE. One which 
puts an end to a case. ' Distinguished from 
interlocutory. See Sentence. 

Fin al RHmYEia knT. in pro¬ 
bate and Administration. The final 
account of an executor or administrator 
closing the business of the estate,' with 
the order of the court thereon approving it 
and discharging the. accountant, 18 N. E. 
Rep. ( 1181 ; 4 Wash. 682; 87 Ind. 114;. 

65 Ala. 442. 

F3NALIS CONCORDIA (Lat.). A 
decisive agreement. A fine. A final agree¬ 
ment. 

A final agreement entered by the parties 
by permission of court in a suit actually 
brought for lands. Subsequently the bring¬ 


ing suit, entry of agreement, etc., became 
merely formal, but its entry upon record 
gave a firm title to the plaintiff; l Washb. 
R. P. 70 ; 1 Spence, Eq. Jur. 1*3 ; Tudor, 
Lead. Cas. 689. 


Finis est amicabitis compositio et finaiis ecm- 
cordia ex consensu et concordia clout ini regis vcl 
jjisticiarum (a fine Is an amicable settlement and 
decisive agreement by consent and agreement of 
our lord the king or his justices). Glandule, lib. 8, 
c. 1. 

Talis concordia finaiis dicitur eo quod finem tra- 
posu.it negotio. adeo ut neutra pars litigantiu rn ab 
eo de cetcro poterit recidcrc (sueh concord is called 
final because It puts an end to the business, so that 
neither of the litigants can afterwards recede from 
It). Glanville, lib. 9, c. 8 ; Cunningham, Law Diet. 

FINANCES. The public revenue or 
resources of a government or state. The 
income or means of an individual or cor¬ 
poration. It is somewhat like the fiscus of 
the Romans. The word is generally used 
in the plural. 

Money resources generally. The state of 
the finances of an individual or corpora¬ 
tion, being his condition in a monetary 
point of view. The cash he has on hand, 
and that which he expects to receive, as 
compared with the engagements he has 
made to pay. 


FINANCIER. One who manages the 
finances or public revenue. Persons skilled 
in matters appertaining to the judicious 
management of money affairs. 

FIND. The word find or finding does 
not always imply the same thing in legal 
proceedings. Where a Cause is tried by the 
court, the finding means the fact which the 
court considers the evidence establishes, 
but find, as used in a statute in respect to 
the truth of a complaint for the revocation 
of a license, implies that the board is satis¬ 
fied from the evidence, and the conclusion 
may be informall}' expressed. 74 Wis. 267. 

FINDER. One who lawfully comes to 
the possession of another’s personal prop¬ 
erty, which was then lost. 

The finder of lost property at common 
law had a valid claim to the same against 
all the world except the true owner; 1 Stra. 
504 ; 62 Me. 275; 1 E. D. Sm. 893; 11 R. I. 
588; 28Gratt.601; 10 Ore. 269; and money 
or property found on the premises of am 
other has teen held, in the case of a servant 
in a hotel, as against the proprietor, to be¬ 
long to the finder ; 00 Pa. 377 ; so a stranger 
who finds money in a shop may retain it 
as against the shop-owner ; 21 L. J. Q. B. 
75 ; unless it has been simply laid aside and 
left by mistake ; 10 Allen (Mass.) 548 ; lMisc. 
Rep. (N. Y.) 22; or a conductor \ ho finds 
money on the cars may retain it a ^ against 
the company ; 66 N. Y. 175 ; or an ‘mploye 
in a mill, who finds bank-notes among old 
papers bought to be manufactured over; 
62 Ind. 281. Drift-logs found on the banks 
of a river may be rightfully retained by the 
finder as against tne riparian owner; 86 
Tenn. 14; but an aerolite which buries itself 
in the ground belongs rather to the owner 
of the soil on which it falls than to one wig) 
observes it and digs it out; 86 la. 71. In a 
very recent Englisn case, where a workman 
employed by a corporation to clear out a 
pool on its land found two rings in the raud 
at the bottom of the pool, the corporation 
was held entitled to recover the rings in an 
action of detinue; fl896] 2 Q. B. 44. In 
that case Lord Russell of Killowen, C. J., 
put the decision on the ground tliat the 
possession of land carried with it everything 
attached to it, or under it, and he expressly 
distinguished the last English case above 
cited, which, he said, stood by itself on the 
special ground that the notes being dropped 
in the public part of the shop were never in 
the custody of the shopkeeper ; according¬ 
ly he says : “ It is somewhat strange that 
there is no more direct authority on the 
question; but the general principle seems 
to me to be that where a person has posses¬ 
sion of house or land, with a manifest in¬ 
tention to exercise control over it and the 
things which may be upon or in it, then, 
if something is found on that land, whether 
by an employe of the owner or by a stran¬ 
ger, the presumption is that the possession 
of that thing is in the owner of tne locus in 
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quo. 

A commentator upon these cases says : 

“ This language applies to land with respect 
to which tlie public has no easement, which 
differentiates the case from findings in 
shops and other public places. The real 
distinction, however, is this, that those 
things belong to the owner of tho premises 
in which they arc found, which, either from 
their nature, or from the circumstances 
attending the loss, become practically part 
and parcel of the freehold, such as the 
rings, covered by the water and mud, which 
undoubtedly belonged to tho owner of the 
land, and the aerolite which buried itself in 
the ground to the depth of three feet; or, 
to use the language of some of the cases, 
those things belong to the owner which may 
be regarded ;is accretions to his land, such as 
the aerolite, tho rings, or drift-logs ; though 
the latter may lx? pursued and taken by a 
former tinder, from whom they have es¬ 
caped.” 36 Am. L. Reg. n. s. 588. 

Where a man buys a chattel which un¬ 
known to himself and the vendor contains 
valuable property, he will, as to that, be 
considered merely as a finder. When a 

C erson purchased at a public auction a 
ureau, and appropriated to his own use a 

S urse containing money, found in a secret 
rawer, the existence of which at the time 
of the sale was not known to any one, it was 
held that there was a delivery of the bu¬ 
reau but not of the purse and money, and 
it was a simple case of finding and subject 
to the law in such cases ; 7 M. &. W. 023. 
See Br. Leg. Max., 8th Am. ed. 807. 

The finder is entitled to certain rights, 
and liable to duties which he is obliged to 
perform. This is a species of deposit, which, 
as it does not arise ex contractu , may be 
called a quasi deposit ; and it is governed 
by the same general rules as common de¬ 
posits. The finder is required to take the 
same reasonable care of the property found 
as any voluntary depositary ex contractu; 
Doctor & Stud. Dial. 2, c. 38; 2 Buistr. 306, 
312 ; 1 Rolle 125; 50 Vt. 688; 107 Mass. 251. 

The finder is not bound to take the goods 
he finds ; yet, when he does undertake the 
custody, he is required to exercise reason¬ 
able diligence in preserving the property ; 
and he will be responsible for gross negli¬ 
gence. Some of the old authorities laid 
down that “ if a man find butter, and by 
his negligent keeping it putrefy, or if a man 
find garments, and by his negligent keeping 
they be moth-eaten, no action lies.” So it 
is if a man find goods and then lose them 
again. Bacon, Abr. Bailment , D; and in 
support of this position, Leon. 123, 223 ; 
Ow. 141; 2 Buistr. 21, are cited. Butthese 
cases, if carefully examined, will not, per-... 
haps, be found to decide the point as broadly 
as it is stated in Bacon*. A finder would be 
held responsible for gross negligence, or 
fraud; Story, Bailm. § 85. 

On the other hand, the finder of an article 
is entitled to recover all expenses which 
have necessarily occurred in preserving the 
thing found ; Domat, 1. 2, t. 9, 8. 2, n. 2. 
But unlike salvors by water, he can claim 
nothing beyond this ; 2 H, Bla. 254 ; 37 
Conn. 90 ; 27 Ohio 435; Shoul. Bailm . 28. 

And when the owner does not reclaim the 
goods lost, they belong to the finder ; 1 Bla. 
Com. 290.; 2 id. 9 ; 2 Kent 290; and should 
there be several finders, they share in com¬ 
mon ; 33 Atl. Rep. (N. J.) 1055. The acqui¬ 
sition of treasure by the finder is evidently 
founded on the rule that what belongs to 
none naturally becomes the property of the 
firet occupant: res nuilius naturaliter fit 
primi occupant is. Mohey or goods that are 
lost are the only kind that can be said to be 
foutid. It is property that the owner him 
involuntarily parted with, and not property 
that he has intentionally concealed in the 
earth for safekeeping ; 10 Ore. 269. Money 
left on a desk in a bank, provided for the 
use of the depositors, is not lost so as to 
entitle the finder to the same, as against 
the bank ; 1 Misc. Rep. 22. It seems that 
the title of the owner to property lying at 
the bottom of the sea is not divested, how¬ 
ever long it may remain there, and no other 
person can acquire such title except by con¬ 
demnation and sale in admiralty; 88 Fed. 


Rep. 503. One who finds property at sea is 
only a salvor. When a ship was almost 
becalmed in high Bens a floating chest was 
found and with but little trouble taken on 
board. It contained 70 doubloons. It was 
held that the finders were not entitled to 
the whole property, though no claims or 
marks of ownership, but should be com¬ 
pensated by a moiety as for salvage services. 
The other inoiety was dircctea to be paid 
into court; Fed. Cas. No. 6620. 

As to the criminal responsibility of the 
finder, the result of the authorities is that 
if a man finds goods that have been actually 
lost, or are reasonably supposed by him to 
have been lost, and appropriates them, with 
intent to take tho entire dominion over 
them, really believing when he takes them 
that the owner cannot be found, it is not 
larceny ; but if he takes them with the like 
intent, though lost or reasonably supposed 
to be lost, but reasonably believing that the 
owner can be found, it is larceny ; 1 Den. 
Cr. Cas. 335, 387 ; 2 id. 8 ; Clark, Cr. L. 
255 ; 29 Ohio St. 184; s. c. 23 Am. Rep. 731 ; 
11 Cox, C. C. 103, 227, 333 ; 2 C. & K. 841; 
53 Ind. 343. If a finder attempts to retain 
lost property as against the owner, or con¬ 
verts it to has own use, when he knows the 
owner, he will be guilty of larceny ; 1 
Humph. 228 ; 2 Sneea 285. See as to this 
rule and its qualification Broom, Com., 4th 
ed. 955 ; Mart. & Yerg. 220. There must be 
a felonious intent; 116 Mass. 42; s. c. 17 Am. 
Rep. 138 and note. Though it is the duty 
of the finder to seek out the owner and re¬ 
store the property with due diligence, yet 
the want of promptness on the part of the 
finder does not prove felonious intent in 
keeping the property; 22 Ill. App. 177. 
The question is, whether the finder, when 
he came into possession, believed the owner 
could be found ; 2 Green, Cr. L. Rep. 85. 
In Regina v. Thurbom, Parke, B., observes 
that it cannot be doubted that if, at this 
day, the punishment of death was assigned 
to theft and usually carried into effect, the 
misappropriation of lost goods would never 
be held to constitute that offence. Whart. 
Cr. L. § 901. See Taking. 

See as to title by accession, accretion, 
and by finding, 35 Cent. Law J. 868. 

FINDING. The result of the delibera¬ 
tions of a jury or a court. 1 Day 238 ; z 
id. 12 ; 16 Blatchf. 65. 

If the court below neglect or refuse to 
make a finding one way or the other as to 
the existence of a material fact which has 
been established by uncontradicted evi¬ 
dence, or if it finds such a fact when not 
supported by any evidence whatever, and 
an exception be taken, the question may 
bo brought up for review in that particular. 
Both of these are questions of law and 
proper subjects for review in an appellate 
court; 147 U. S. 72. 

Where a case is tried by a court without 
a jury, its findings upon questions of fact 
are conclusive, in the United States 
supreme court; 121 U. 8. 535; 120 id. 20. 
Error in the findings of fact by the court 
are not subject to revision if there is any 
evidence upon which such findings could 
be made ; 184 U. S. 494. 

FINE. In Conveyancing. An amica¬ 
ble composition or agreement of a suit, 
either actual or fictitious, by leave of the 
court, by which the lands in question be¬ 
come, or are acknowledged to be, the right 
of one of the parties. Co. Litt. 120; 2 Bla: 
Com. 849; Bacon, Abr. Fines and Recov¬ 
eries. Fines were abolished in England by 
stat. 8 & 4 Wm, IV. o. 74. Their use was 
not unknown in the United States, but has 
been either expressly abolished or become 
obsolete. See 1 Stepb. Cora. 514. 

A floe Is so called because It puts on end not only 
to the suit thus commenced, but also to all other 
suits and controversies concerning the same matter. 
Buck concords, says Doddridge (Eng, Lawyer 84), 
have been In nse In the pivil law, and are called 
transactions, whereof they say thus : Transact (ones 
sunt de el* quce in controvertia sunt, a life futura 
out pendente ad certam composition*? a reduevntur, 
dando aliquld vel accipiendo. Or shorter, thus: 
Traneactio estde re dxtbia et lite ancipite ne dum 
ad finer* ducta, non gratuita pactio. It is com¬ 
monly defined an assurance by matter of record, 
aod is founded upon a supposed previously existing 


right, and upon a writ requiring the party to per¬ 
form his covenant; although a fine may be fcvled 
upon any writ by which lands may bo demanded, 
charged, or bound. It has also been defined an ac¬ 
knowledgment on record of a previous gift or feoff¬ 
ment, and pritn&facie carries a fee, although it may 
be limited to an estate for life or In fee-tall. Prest. 
Conv. 200, 802 288. 289 ; 3 Bla. Com. 848. 

Tho stat. 18 Edw. I., called modus levandi flnet, 
declares and regulates tho manner in which they 
should be levied and carried on; and that is as 
follows: The party to whom the land is conveyed 
or assured commences an action at law against the 
other, generally an action of covenant, by suing out 
a writ of praecipe, called a writ of covenant, that 
the one shall convey the lands to tho other, on the 
breach of which agreement the action Is brought. 
The suit being thus commenced, then follows the 
licentia eoncordandi , or leave to compromise the 
suit. The concord, or agreement itsdlf, after leave 
obtained by the court: this ij usually an acknowl¬ 
edgment from the deforciants that the lands In 
question are the lands of the complainants The 
note of the fine, which Is only an abstract of the 
writ of covenant and the concord; naming the 

P arties, the parcels of land, and the agreement. 

he foot of the fine, or tho conclusion of it, which 
includes the whole matter, reciting the parties, day, 
year, and place, and before whom It was acknowl¬ 
edged or levied. See Cruise, Fines ; Bacon, Abr. 
Fine* and Recoveries ; Comyoa, Dig. Fine. 

In Corporation Law. A term applied 
to the charge made against a member of a 
building and loan association who failB to 
make his monthly payment when due. It 
has been lately held, that such fines are not 
by way of penalty, but are rather to be 
considered as liquidated damages, fixed by 
consent of the parties, for the loss sustained 
by the association by reason of the failure 
of (he defaulting member to make prompt 
payment, and since such payments are es¬ 
sential to the success of the plan of the as¬ 
sociation, and for the interest of its mem¬ 
bers as a whole, the fines will be enforced, 
independently of statutory provisions, if 
reasonable in amount and equitable in their 
application; 36 S. W. Rep. (Ark.) 1085. 
This case also holds that a fine of 4 ‘ten 
cents per share, to be imposed for each and 
every month that payment is not made,” 
is reasonable. It has also been held that 
where the by-law provides for a fine of 
twenty cents per month on each one hun¬ 
dred dollars borrowed, the fine for one 
month is not repeated and added to that 
of each succeeding month, but only twenty 
cents on each one hundred dollars can be 
imposed in any one month ; and when the 
constitution of a building association pre¬ 
scribes the fines to be imposed on delin¬ 
quent members, it thereby fixes, the limit 
beyond which the association cannot go; 
but it may by by-law waive some part of 
the fines so authorized, and impose smaller 
ones, and in that case the by-law will 
govern ; 25 S. E. Rep. (W. Va.) 537. 

In Criminal Law. Pecuniary punish¬ 
ment imposed bv a lawful tribunal upon a 
person convictea of crime or misdemeanor. 
See Sliepp. Touchat. 2; Bacon, Abr. Fines 
and Amercements; 1 Bish. Cr. L. § 940. It 
mav include a forfeiture or penalty recov¬ 
erable in a civil action; 11 Gnkv 873: 6 
Neb. 37. 

The amount of the fine is frequently left 
to the discretion of the court, who ought 
to proportion the fine to the offence. To 
prevent the abuse of excessive fines, the 
constitution of the United States directs 
that “ excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and 
unusual punishments inflicted.” A mend m. 
to the Constitution, art. 8 : Cooley, Const. 
Lim. 877. 

This applies to national and not to state 
legislation ; 5 Wall. 480 ; 7 Pet 243. The 
supreme court cannot, on habeas corpus t 
revise the sentence of an inferior court on 
the ground that the fine was excessive : 7 
Pet. 568. Bee Indenture op a Fine ; 
COGNIBOR ; COGNIBEfe J JOINT FINE. 

FINE FOB ALIENATION. A sum 
of money whioh a tenant by knight's ser¬ 
vice, or a tenant tn capite by socage tenure, 
paid to his lord for permission to alienate 
his right in the estate he held to another, 
and by that means to substitute a new ten¬ 
ant for himself. 2 Bla. Com. 71, 89; 6 N. 
Y. 467, 406. These fines are now abolished. 
In France, a similar demand from the ten¬ 
ant, made by the lord when the former 
alienated his estate, was called lods et vente. 
This imposition was abolished, with nearly 
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every other feudal right, by the French 
revolution. 

FIN E CAPIENDO PRO TERRIS. 

An obsolete writ which lay for a person 
who, upon oonvictiou by jury, had his lands 
and goods-taken, and ms body imprisoned, 
to be remitted his imprisonment, and have 
nis lands and goods redelivered to him, on 
obtaining favor of a sum of money, etc. 
Reg. Orig. 143. 

FINE SUB COGNIZANCE DE 
DROIT COME CEO QUE IL AD DE 
SON DONE. A fine upon acknowledg¬ 
ment of the right of the cognizee as that 
which he hath of the gift of the cognizor. 
By this the deforciant acknowledges in I 
court a former feoffment or gift in posses¬ 
sion to have been made by him to the plain¬ 
tiff. 3 Bla. Com. 352 ; Cunningham, Law 
Diet.; Shepp. Touchst. c. 2 ; Comyns, Dig. 
Fine. 

FINE BUR COGNIZANCE DE 
DROIT TAN TDM. A fine upon ac¬ 
knowledgment of the right merely. Gen¬ 
erally used to pass a reversionary interest 
which is in the cognizor. 2 Bla. Com. 351; 
Jacob, Law Diet.; Comyns, Dig. 

FINE SDR CONCESSIT. A fine 
granted where the cognizor, in order to 
make an end of disputes, though he ac¬ 
knowledges no precedent right, yet grants 
to the consignee an estate de novo , usually 
for life or years, by way of a supposed 
composition. 2 Bla. Com. 353; Snepp. 
Touchst. c. 2. 

FINE 8UR DONE, GRANT ET 
RENDER. A double fine, comprehend¬ 
ing the fine sur cognizance de droit come 
ceo and the fine sur concessit. It may be 
used to convey particular limitations of 
estates and to persons who are strangers or 
not named in tne writ of covenant; where¬ 
as the fine sur cognizance de droit come 
ceo , etc., conveys nothing but an absolute 
estate, either of inheritance, or at least free¬ 
hold. Salk. 340. In this last species of 
fines the cognizee, after the right is ac¬ 
knowledged to be in him, grants back again 
or renders to the cognizor, or perhaps to a 
stranger, some other estate in tne premises. 

2 Bla, Com. 353; Viner, Abr. Fine; Comyns, 
Dig. Fine ; 1 Washb, R. P. 33. 

FINE FOB ENDOWMENT. A fine 
anciently payable to the lord by the widow 
of a tenant without which she could not be 
endowed of her husband’s Lands. Abolished 
under Henry I., and by Magna Charta. 
Moz. & W. 

FINE-FORCE. An absolute necessity 
or inevitable constraint. Old N. B. 78; 
Plowd. 84; 6 Co. 11 ; Cowel. 

FINE NON CAPIENDO PRO IUL- 
CHRE PLACITANDO. An obsolete 
writ to prohibit officers of court from tak¬ 
ing fines for fair pleading. 

FINE AND RECOVERY ACT. The 

statute 3 & 4 Will. IV. c. 74. This act abol¬ 
ished fines and recoveries. 2 Sharsw. Bla. 
Com. 364, n.; 1 Steph. Com. 514. See Fine, 

FIN E PRO REDISSEISIN A CAPI¬ 
ENDO. An old writ which lay for the 
release of one imprisoned for a redisseisin, 
on payment of a reasonable fine. Reg. 
Orig. 222. 

FINEM FA CERE (Lat.). To make or 
pay a fine. Bracton 100 ; Skene. 

FINES TYE ROY. In Old English { 
Law. A sum of money which any one is i 
to pay the king for any contempt or of- » 
fence; which fine any one that commits ] 
any trespass, or is convict that he falsely 
denies his own deed, or did anything in 
contempt of the law. shall pay to the king 
Termes de la Ley; Cunningnam, Law Diet. 

FINIRE. In English Law. To fine, 
or pay a fine. Cowel. To end or finish a 
matter. 

FINIS. End ; conclusion ; limit. 


FINISHED. 

The question whether a boose has been "fin¬ 
ished ” is one of fact; and the owner's moving into 
It is not conclusive proof of the fact, where the 
owner accepted an order to be paid when the house 
is finished ; 121 Mass 884. 

FTNITIO. An ending; death as the 
end of life. Blount; Cowel. 

FINTUM REGUNDORUM ACTIO. 
In Civil Law. An action for regulating 
boundaries. 1 Mackeldey, Civ. Law § 271. 

FJLNORS. Those that purify gold and 
silver, and part them by fire and water from 
ooaraer metals; and therefore in the statute 
of Hen. VII. c. 2, they are also called 
“ partem.” Termes de la Ley. 

FERDFARE. In English Law. A 
summoning forth to a military expedition 
(indictio aa profectionem militarem). 8pel. 
Glos. 


FERDEBINGA (Sax.). A preparation 
to go into the army. Leg. Hen. I. 

FDELDSOCNE (Sax.). Exemption from 
military service. Spelman, Gloss, 

JFERDWITE (Sax.). A mulct or penalty 
imposed on military tenants for their de¬ 
fault in not appearing in arms or coming 
to an expedition. Cowel. A penalty im¬ 
posed for murder committed in the army. 
CoweL 

FIRE. The effect of combustion. Web¬ 
ster, Diet. 

The legal sense of the word is the same 
as the popular. 1 Pare. Marit. Law 231. 

Fire is not a peril of the sea. In Scotch 
law, however, nre is an inevitable accident. 
Bell, Diot. 

Whether a fire arises purely by accident, 
or from any other cause, when it becomes 
uncontrollable and dangerous to the public, 
a man may, in general, justify the destruc¬ 
tion of a house on fire for the protection of 
the neighborhood ; for the maxim salus 
populi est suprema lex applies in such case ; 
ll Co. 13. See Accident ; Act of God ; 
Eminent Domain ; 3 Wms. Saund. 422 a, 
note 2; 8 Co. Litt, 57 a, n. 1 ; 1 Cruise, Dig. 
151,152; 1 Rolle, Abr. 1; Bacon, Abr. Action 
on the Case , F ; 2 Lois des Bdtim. 124 ; 1 
Term 810; 6 id. 489 ; Ambl. 619. 

When real estate is let, and the tenant 
covenants to pay the rent during the term, 
iiTilwM there are proper exceptions to such 
covenants, and the premises are afterwards 
destroyed by fire during the term, the rent 
must be paid although there be no enjoy¬ 
ment ; for the edmmon rule prevails, res 
verit domino. The tenant, by tne accident, 
loses his term ; the landlord, the residence ; 
Story, Eq. Jur. 6 102; Woodf. L. & T. 408. 

The owner of property may kindle and 
have a fire on his own premises for any 
lawful purpose, such as burning waste in 
husbandry, without liability for injury to 
the property of another, if it is done with 
due care as to time, manner, and circum¬ 
stances, and with respect to casual fires, 
also having due regard to the conditions of 
weather, wind, and proximity of inflam¬ 
mable material; Thomas, Negl. 040 ; Webb, 
Poll. Torts 618, and note. Even in the ex¬ 
treme case of one who had been warned of 
the danger that his haystack would take 
fire ana endanger others, the contention 
that the question should have been put to 
the jury whether he had acted bona fide., to 
the best of his judgment, and that the 
standard of ordinary prudence was too un¬ 
certain as a criterion, was unsuccessfully 
pressed, and the care of a prudent man was 
neld to be the proper measure of duty ; 3 
Bing. n. c. 468. 

Very early In England, the duty of every man 
to safely keep his own fire wua a stringent 41 custom 
of the realm, t. 1 . at common law ; Y. B. 2 Hon. IV. 
18, pi. 5 ; and this, it is said, may be founded on 
ancient German custom, when a man carries fire 
more than nine feet from his hearth, only at hi9 
peril * Ll. Langnb, cc. 147, 148 (a. d. 043), Poll. Torts 
olO The rule applied as well to out-door fires, and 
in "a case grounded upon the common custom of 
the realm for negligently keeping his fire ’*; 1 Ld. 
Raym. 2(A ; s. c. 1 Salk 13. Liability for domestic 
flies begun accidentally and without accident is 
removed In EnTland by stats, of Anne and Geo. Ifl.; 
11 Q. B. 347. The rule of modern times Is without 


doubt affected by the great Increase of business 
uses to which fire Is applied, such as far mills, rail¬ 
roads, and the like, ana In England the leading case 
of Rylands v. Fletcher (which Itself concerned a 
reservoir, but the application of which h»m passed 
far beyond the class of facts on which It was deter¬ 
mined), laid down the rule 44 that the person who, for 
his own purposes, brings on his lands, and collects 
and keeps there, anything likely to do mischief if It 
escapes, mustkooplt In at his peril, and. if he doe# 
not do so. Is prima facie answerable for all the 
damage which is ’the natural consequence of Its 
eacapo." This principle was expressly applied to 
railroads; L. R. 8 Q. B. 788; and to an engine Drought 
on a highway : 0 O. B. Dlv. B0 7. The case of Ry lands 
v. Fletcher U ltseLf one of those landmarks or judi¬ 
cial decision, the results and extent of which are 
difficult to estimate, and It Is not easy to conceive of 
a subject-matter to which It can apply with greater 
force than to fire. 

In the United States, as to Hylands v. 
Fletcher, judicial opinion is not uniform ; 
it has been approved ; 106 Mass. 194; 125 
id. 282; 185 ta. 506; and distinctly dis¬ 
approved ; 51 N. Y. 476. See Big. L. Caa. 
497. But it may be safely asserted as a rule 
that H a man who negligently sets fire on 
bis own land, and keeps it negligently, is 
liable to an action at common law for any 
injury done by the spreading or com¬ 
munication of the fire directly from bis 
own land to the property of another, 
whether through the air or along the ground 
and whether he might or might not have 
reasonably anticipated the particular man¬ 
ner and direction in whico it 19 actually 
communicated 107 Mass. 494 ; 70 N. Y. 
112 ; 28 Minn. 139 ; 46 id. 147 ; 95 Mich. 303; 
43 Cal. 437. One accidentally but not neg¬ 
ligently firing his house is not liable for 
the spread of tjie fire by wind ; 99 Ind. 16. 
The spreading of a fire does not raise a pre¬ 
sumption of negligence ; 81 Mo. 80 ; if there 
was none in starting it; 64 Miss. 661 ; 44 N. 
J. L. 2S0. As to setting fire and restrain¬ 
ing it, the rule is that ordinary prudence, 
honest motives, in the one, and due diligence 
as to the other, exempt one from liability ; 
3 la. 80 ; and the burden of proof is on the 
plaintiff; 18 Me. 82. The same principles as 
a rule apply to fires generally as to those 
caused t>y locomotives when there is statu¬ 
tory authority for doing so. 

Although it is well settled, both in this 
country and in England, that the right to 
operate a railroad includes the use of fire 
in locomotives ; 93 Pa. 341 ; 140 N. Y. 808; 
and, if every reasonable precaution has 
been observed to prevent injury, the rail¬ 
road company will not be liable; 114 N. 
Y. 11; 4 Md. 242 ; yet it must show the ab¬ 
sence of negligence on its part, at least so 
far as concerns safety of construction and 
care in the operation of its locomotives, 
and the freedom of the track from com¬ 
bustibles (see infra); Webb, Poll. Torts 
5G1, il. ; 49 Fed. Rep. 807 ; 3 Houst. 447 ; 41 
La. Ann. 90 ; 86 Mich. 615. In some states 
this burden is put upon the company by 
statute ; 30 Md. 115; 50 la 338 ; 63 Ill. 95 ; 
and in others by decisions adopting the 
rule ; 58 Mo. 498; 44 N. J. L. 247 ; 90 N. C. 
374; 4 Neb. 268 ; 14 Cal. 387 ; in other states 
the plaintiff must fix upon defendant both 
the origin of the fire, and negligence in 
one of the points referred to ; 36 la. 121 ; 31 
Ind. 143 ; 142 N. Y. 11 ; 91 U. S. 454. But 
the owner is, in the absence of statute, held 
to the duty of ordinary care, and his neg¬ 
ligence will defeat recovery ; 44 Mich. 169; 
90 Ill. 586; or if the spreading of the fire 
was due to the negligence of the servants 
of the owner there is no liability ; G9 Miss. 
139. It has been held that the fact that fire 
lias been communicated by a passing loco¬ 
motive is prima facie evidence of neg¬ 
ligence ; 4 U. 8. App. 427 ; 85 Mo. 178 ; 36 
Neb. 180; 60 Hun 632 ; 62 Miss. 383 ; 42 III. 
App. 527 ; 22 Fed. Rep. 811. See 11 L. R. 
A. 500, note. The company must exercise 
as great a degree of care to protect the 
public from injury by fire as is required in 
favor of its patrons; 67 Hun 409 ; and the 
failure to provide the best appliances to 
prevent injury to property by fire is want 
of ordinary care; 44 Fac. Rep. (Nev.) 423; 
contra, 83 S. W. Rep. (Tex.) 280; but the 
rule is that the company is only bound to 
exercise due care icitn respect to providing 
the best appliances ; 82 8. W. Rep. (Tex.) 
846; 140 N. Y. 808; 142 id. 11; and com¬ 
pliance with a statute requiring a guard 
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agaiDBt the emWoo of qmrks, except dur¬ 
ing certain months, does not exempt the 
company from the exercise of that oare to 
which they are bound in law, to avoid 
injuring the property of their neighbor; 
11 Ohio Oir. Ct. Hep. 878. 

A question, the settlement of which has 
caused much litigation, was whether a 
railroad company was liable for damage 
to property nof (unjoining the track, nor 
set on fire directly from the locomotive, 
but by the spreading of the fire from the 
property first ignited. The rule now firmly 
established is that the company is liable 
for such injury naturally and 'by the or¬ 
dinary Course of events resulting from the 
fire started bv the locomotive; 38 N. H. 
542 ; 60 Conn. 881 ; 42 Me. 579 ; 98 Mass. 414 ; 
107 id. 494 ; even where the property was 
at a considerable distance from the track ; 
C. P. 98 ; S. C. 6 id. 14; 30 Mich. 181; or if 
several owners intervene ; 13 Mete. 99. 

The stubborn resistance to the establishment of 
this rule and its extended discussion by the courts 
of so many jurisdictions would be surprising but 
that it is readily accounted for by the fact that 
early decisions in New York and Pennsylvania were 
made the basis of strong contention against it In 
every state when the question first arose. Ryan 
v N.* Y. C. R. Co., 35 N. Y. 210. and Psl R. R. Co. v. 
Kerr, G2 Pa. 353, where the cases relied upon to 
sustain the position that where the fire communi¬ 
cated from the sparks to a house near the track, 
and thence extended to another at a distance, the 
company was not liable for the loss of the latter, 
notwithstanding its negligence in allowing the 
sparks to escape. In the New York case It was deter¬ 
mined that the negligence was too remote, and the 
Injury not the natural aDd probable result; but later 
In the same court, in an action against a railroad 
company for fire, resulting from the Ignition of a 
tie by coal from a locomotive, an effort was made 
to distinguish the case, and it was held that the 
question of proximate cause was properly left to 
the jury; 49 N. Y. 420. It was further shaken 
(usually upon the idea of distinguishing it), in 56 
id. 200 ; 99 id. 156; and its weight as authority 
practically ended by 115 id. 579; and 118 N. Y. 224. 

The Pennsylvania case was also “ distinguished ” 
In a case in which the same court held that where 
sparks from an engine fired a. railroad tie and it 
resulted in burning two fields and fences, the prox¬ 
imity of the cause is a question for the jury, who 
must determine whether the facts constituted a 
continuous succession of events so linked as to be 
a natural whole, or whether the chain is bo broken 
as to become independent, and the final result can¬ 
not be said to be the natural and probable con¬ 
sequence of the negligence of the defendants, and 
that it might and ought to have been foreseen 
under the circumstances; 80 Pa. 373 ; but Pa. R. R. 
Co. v. Kerr was expressly approved and followed 
Id a later case in which damage by a fire, spread 
by burning oil carried by a running stream, was 
held too remote, and the stream was considered to 
be an intervening agent; in Lhis case the court 
said that the facts were ascertained and there was 
nothing to put to the jury, and on this theory It 
was distinguished from the case in 80 Pa. This case 
had what the chancellor of New* Jersey termed sub¬ 
stantially its counterpart in that state, in a claim 
for damages against a receiver operating a rail¬ 
road, aDd strong disapproval of the Pennsylvania 
case and the earlier case in New York was ex¬ 
pressed. The stream was considered wimilar to 
other material forces, and a natural link in the 
chain of causation, and the receiver was hejd liable, 
the rule as applied being thus stated: “’When a 
fire originates in the negligence of a defendant, and 
is carried by a material force, whether it be the 
wind, tbe law of gravitation, combustible matter 
existing in a state of nature, or other means, to tbe 
plaintiff's property and destroys it. and it appears 
that no object Intervened between the point where 
the fire started and the injury, which would have 
prevented the injury, if due care had been taken, 
the defendant is legally answerable for the loss; ” 82 
N. J. Eq. 647. The only point which suggested dif¬ 
ficulty in applying to this class of cases the gen¬ 
eral doctrine of liability for the result of negligence 
Ls brought out with distinctness in the different 
views taken by the Pennsylvania and New Jersey 
courts of ca&es precisely similar as to the Tacts, and 
that difference may be considered, as concerning 
rather the doctrine of proximate cause than as 
having special relation to fires from locomotives. 

The cases in 35 N. Y. 214 and 62 Pa. 353 are said 
to *• stand alone ” and to be “ in conflict with every 
English or American case as yet reported ” ; 69 I1L 
3-19; " much shaken " and ** each qualified and ex¬ 
plained In its own jurisdiction, by Later decisions so 
as to take from its weight **; 62 Conn. 881; and 
finally the United States supreme court, speaking 
through a Pennsylvania justice says of the two 
cases : “ Those cases have been the subject of much 
criticism since they were decided; and it may, 
perhaps, be doubted whether they have always 
been understood. If they were intended to assert 
the doctrine that when a building has been set on 
fire through the negligence of a party, and a second 
building has been fired from the first, it Is a con¬ 
clusion of law that the owner of the second no 
recourse to the negligent wrong-doer, they have 
not been accepted as authority for such doctrine, 
even In the states where the decisions were made.’ 1 
Strong, J , in Ul U. 8. 409, 474, citing4DN. Y. 420 and 
80 Fa. 378 ; and cases centra of other states. 


The result is to settle the rule as stated 
that, whether the fire Li traceable to its neg¬ 


ligence directly or indireotly, the company 
is liable when the fire started by its loco¬ 
motive was the proximate cause of the in¬ 
jury complained of, and this applies as well 
to the class of cases hereafter noted in this 
title. The application of the doctrine is il¬ 
lustrated by a very recent case which held 
that when the fire negligently set was car¬ 
ried by moderately high wind, though not 
unusual, the wind was not the proximate 
cause, and the company was liable; 2 Kan. 
App. 319. When the fire is communicated 
indireotly, the question as to what is the 
proximate cause of the injury is ordinarily 
not one of science or of legal knowledge, 
but of fact for the jury to determine, in 
view of the accompanying circumstances ; 
94 U. S. 400 ; 59 Ill. 349 ; 71 id. 572 ; 39 Md. 
115 ; 40 N. J. L. 299 ; 50 Cal. 678 ; 58 Mo. 
300 ; 10 Kan. 202; and, notwithstanding the 
earlier cases discussed supra ; 143 N. Y. 182; 
and 90 Pa. 122, 


A railroad company has the right to keep 
its right of way free from combustibles by 
burning off grass, etc., but in such case it 
is bound at its peril to keep such fire within 
bounds; 110Ind. 538. See 11 L. R. A. 500, 
note. Indeed, though not an insurer, the 
railroad company must keep its track rea¬ 
sonably clear of such danger ; 02 N. W. 
Rep. (Mich.) 305 ; 23 S. W. Rep. (Tex.) 421; 
33 Fla. 400 ; 105 Mass. 199 ; 39 N. J. L. 209 
(but see 34 Pac. Rep. (Wyo.) 953); and is 
liable for damages from fire, caused by its 
negligence with respect to a fire which 
spreads from the track ; 115 N. C. 607 ; and 
the care exercised in constructing and 
operating the engine is no defence ; 57 Ill. 
App. GO ; 54 N. W. Rep. (Wis.) 779 ; 24 S. E. 
Rep. (Va.) 204 ; nor is the diligence of the 
company in attempting to quench the fire ; 
G7 N. W. Rep. (Wis.) 1129 ; it is for the jury 
to determine the question of negligence or 
care with respect to allowing weeds to 
grow on the right of way ; 75 Va. 499 ; 58 
Wis. 335 ; or the time and manner of setting 
and guarding the fire ; 83 N.W. Rep. (Mich!) 
047 ; the company' must exercise ordinary 
care which is proportioned to, and measured 
by, the amount of danger, and is liable for 
the want of it; 28 S. W. R©d. (Tex.) 1052 ; 
such fire if started for a lawful purpose 
is itself no evidence of negligence, which 
must be proved by the person complaining ; 
00 N. W. Rep. (S. D. ) 09 ; nor is unlawful 
speed of a train unless the fire would not 
otherwise have occurred; 32 S. W. Rep. 
(Tex.) 834. 

It has been held that when a fire is caused 
by the sparks of a locomotive, communi¬ 
cating with dried grass which a railroad 
company has permitted to accumulate in 
the une of its track, and thence spreading 
to the property of an adjacent land-owner, 
it is a question fora jury whether the com¬ 
pany was guilty of negligence, irrespective 
of any question as to negligence or omis¬ 
sion of auty on the part of the land-owner; 
20 Wise. 223 ; s. c. 7 Am. Rep. 09 ; 40 Cal. 
14 ; s. C. 0 Am. Rep. 595; contra , 5411L 604 ; 
B. c. 6 Am. Rep. 155 ; 11 W. Va. 14 ; 12 So. 
Rep, (Miss.) 156. Direct evidence of the 
accumulation of such inflammable material 
was held sufficient evidence of defendant's 
liability ; 29 Minn. 58; 74 N. C. 377 ; 92 III. 
437 ; but allowing such accumulation is not 
negligence per se, unless such as a prudent 
man having regard to the same hazard 
would not permit; 30 la. 78; 87 Ind. 198 ; 
and there must be a connection between the 
negligence and the injury and no interven¬ 
ing cause (Buc-h as in this case a high wind 
carrying a burning brand over a ridge to a 
marsh adjoining plaintiff’s); 79 Wis. 140. 

Generally the accumulation of inflam¬ 
mable material near the track is con¬ 
tributory negligence ; 42 Neb. 105 ; 63 Tex. 
57 ; but it is not so to permit the natural 

S owth of stubble and grass to remain ; 87 
o. 117; nor to deposit wood near the track 
under a contract with the company; 57 Ind. 
150; erecting a wooden building near a rail¬ 
road track is not negligence per se ; 94 Ky. 
71 ; but the owner assumes the risks inci¬ 
dent thereto, and cannot recover if it is 
burned without fault on the part of the 
company; 02 N. W. Rep. (Mich.) 805. In 
Indiana a plaintiff must not only aver 


freedom from fault but absence cm his part 
of contributory negtigenoe; 90 Ind. 40, 02. 
And what is termed the Illinois negligence 
rule is : where Are is ignited on the right of 
way of a railroad, by reason of an ac¬ 
cumulation of gross left there, and com¬ 
municated to the adjoining field by the 
negligence of the owner in not keeping 
it free from combustible materials, the 
owner cannot recover for the injury there¬ 
by occasioned, unless the negligence of the 
company is greater than his own ; 54 Ill. 504. 

In many states statutes have been passed 
making railroad companies absolutely liable 
for damage caused Dy fires from locomo¬ 
tives, ana such statutes have been almost 
uniformly held to be constitutional; 105 
Mass. 199 ; 145 id. 129; 37 Me. 92 ; &5id. 502 ; 
54 Conn. 447. In two very recent cases the 
United States supreme court held that 
such a statute does not violate the constitu¬ 
tion of the United States, as depriving the 
company of property without due process 
of law, or as denying it the equal protec¬ 
tion of the laws, or as impairing the obliga¬ 
tion of the contract made between the 
state and the company by its incorpora¬ 
tion under general laws imposing no such 
liability ; 105 U. S. 1 ; id. 27. Such statutes 
apply to property not adjoining the right 
of way, if set on fire by intervening prop¬ 
erty ignited by the locomotive ; 02 td. 84U : 
41 S. C, 86 ; 2 Colo. App. 159 ; and are not 
void as interfering with the federal juris¬ 
diction over interstate commerce ; 03 N. H. 
25; 10 S. E, Rep. (S. C.) 429. In Iowa it 
was held that the company was prima facie 
liable; 50 la. 340- Under such a statute 
imposing absolute liability contributory 
negligence is not a defence ; 25 L. R. A. 
(Mo.) 101; and the company is liable for the 
spreading of the fire even when the person 
whose property was first set on fire re¬ 
quested the railroad men to let it burn, as 
he wished to bum up the bogs ; 52 Conn. 
264. See 25 L. R. A. 181. 

As to liability for damages from fires by 
reason of the failure to furnish water to 
extinguish them, see Water. 

See, generally, Thomas, Negl. 640; 1 L. 
R. A. 625, note; 21 id. 255; 22 Abb. N. c. 
377 ; Negligence ; Railroad. 

FIBE-ABM. An instrument used in 
the propulsion of shot, shell, or bullets by 
the action of gunpowder exploded within it. 

In 1087 a royal charter was granted to the gun- 
makers of London empowering them to search for, 
prove, and mark hand guns, pistols,'etc., and by 
the statutes of 1018 and 1863 theprovlng of all fire¬ 
arms was made compulsory. These statutes have 
been superseded by the gun-barrel proof act 81 and 
32 Vlct., which regulates the duties and powers 
of the London and Birmingham proof-houses, and 
which makes the forging or counterfeiting of proof - 
marksor stamps, and the selling, or havtng in pos¬ 
session for the purpose of sale, or fire-arms bearing 
such forged or counterfeited mark or stamp, a 
misdemeanor. 

As to what constitutes a fire-arm, the de¬ 
cisions have been Bomewhat conflicting. 
A pistol so dilapidated that it could not be 
discharged by the trigger has been held to 
be a firearm and a deadly weapon ; 53 Ala. 
508 ; so where the mainspring was so dis¬ 
abled as not to allow it to be discharged in 
the regular way; 61 Ga. 417; but not so 
where the weapon could not be discharged 
by a cap on the tube; 46 Ala. 88. The 
separate parts of a pistol found on the of¬ 
fender’s person was held a fire-arm ; 62 id. 
8. See Arms ; Weapon. 

All sorts of guns, fowling-pieces, blunder¬ 
busses, pistols, etc. R. A L. Diet. A weapon 
acting by the force of gun-powder. Ander¬ 
son ; 53 Ala. 509. A contrivance which can 
be carried on the person from which a deadly 
missile is thrown by some explosive. Eng¬ 
lish. See Arms. 

FIBE DEFABTMENT. A depart¬ 
ment of the government of a city, town, or 
village charged with the prevention or ex¬ 
tinction of fires. 13 A. & E. Enoy. 2nd ed., 
73; Cent. Diet. A city is not liable to the 
owner of property injured by fire in conse¬ 
quence of its neglect to provide and keep in 
repair suitable fire apparatus, or to provide 
and keep in repair tne public wells, cisterns 
or waterworks. Id., 79 ; 07 Fed. Rep. 349. 
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Afl Public Property. The firemen of 
a municipality are paid out of taxes levied 
for that purpose, and they are maintained 
to protect the lives and property of citizens 
of the Commonwealth. The firemen of a 
city are just as essential to its safety and 
proper government as is its police force. 
The fire department can only be effective 
by having engines, engine houses, and 
appliances which are usual in meeting the 
demands on the department. The property 
of a city used in connection with its “fire 
department" is, in our opinion, “public 
property/' used for public purposes and ia 
necessary, to its government. 105 Ky. 344, 
49 S. W. 320. 

FIRE-ESCAPE. An apparatus con¬ 
structed to afford a safe and convenient 
method of escape from a burning building. 

Regulations have been enacted in most 
of the states, often by municipal ordi¬ 
nances, providing that all factories, hotels, 
schools, buildings, theatres, hospitals, pub¬ 
lic buildings, and flat or tenement houses 
shall be equipped with safe and suitable 
means of escape in case of fire. Such reg¬ 
ulations are of a highly penal character, 
and are to be strictly construed; 105 Pa. 
222 ; 106 id. 321 ; 15 R. 1.112. They are not 
of such a character as to interfere with the 
use and enjoyment of private property ; 10 
Daly 377. 

The original duty to provide fire-escapes 
rests with the owner or proprietor; 78 
N. Y. 810 ; 58 Hun 37G ; and the fact that 
he has erected them in compliance with 
the statute will not exempt him from pro¬ 
viding additional ones when ordered so to 
do ; 10 Daly 877 ; but in some states it has 
been held that when the real owner lias 
leased his premises the tenant in actual oc¬ 
cupancy and possession, who places his 
operatives in a position of danger and enjoys 
the benefit of their services, becomes re¬ 
sponsible under the law ; 105 Pa. 222 ; 106 
id. 321; 42 Ohio St. 458 ; ( contra , 10 N. Y. 
Sup. Ct. Rep. 750.) But these cases seem 
to place the question of liability more on the 
ground of the relation of master and ser¬ 
vant, it being held that as an absolute duty 
is laid upon the owner by statute, a servant 
sustaining an injury by breach of such 
duty may maintain an action on the case 
for such injury ; 70 N. Y. 120; 11 R. I. 
451. A building becomes a public nuisance 
if not supplied with such appliances as 
required by statute; 16 Abb. 195. And 
the mere relation of landlord and tenant 
will not bar the action ; 78 N. Y, 310. It 
is not the duty of the tenant to search for 
defects and report them to the owner ; id.; 
nor will the owner be permitted to wait 
until he is officially directed to provide fire- 
escapes ; id. ; 58 Hun 376; although no 
such obligation existed at common law; 
30 9. W. Rep. (Tenn.) 893 : 181 N. Y. 90 ; 
120 Mass. 84; 80 Am. Rep. 661. 

They must be reasonably secure, al¬ 
though they need not be the best that can 
be devised ; 131 N. Y. 00 ; and the number 
required depends on the size of the build¬ 
ing. the number of employes, and the in¬ 
flammable character of the materials there 
used ; 01 Hun 254 ; having erected a rea¬ 
sonably safe fire-escape, the owner is not 
responsible if a fire cuts off access to it; 
100 Pa. 321. See Thomas. Negl. 772 ; Ray, 
Neg. Imp. Dut. 660 ; Neouoence.. 

FIRE INSURANCE. A contract to in¬ 
demnify the insured for loss or damage, oc¬ 
casioned bv fire, during ft specified period. 
Flanders, Fire Ins. 17. See Insurance. 

FIRE ORDEAL. See Ordeal. 

FIRE POLICY. See Insurance ; Pol¬ 
icy. 

FIRE-PROOF. Incombustible ; not in 
danger from the action of fire. 

A statement that a building is fire-proof 
neoetoarily excludes the idea that it is of 
wood, and necessarily implies that it is con¬ 
structed of some substance fitted for the 
erection of fire-proof buildings. The char¬ 
acterization of one portion of a building as 
fire-proof suggests a comparison with other 


portions of the same building, and war¬ 
rants the conclusion that the specified por¬ 
tion is different from the remainder; 102 
N. Y. 459 ; 7 N. E. Rep. 321. In an insur¬ 
ance policy, a condition that books be kept 
in a fire-proof safe ls complied with if the 
safe be or the kind commonly regarded as 
fire-proof ; 4 Tex. Civ. App. 82. The in¬ 
sured does not by this clause warrant hia 
safe to preserve the books; id. Such a clause, 
commonly called the iron-safe clause, is 
a warranty the breach of which avoids 
the policy ; 20 S. W. Rep. (Tex.) 218; 81 
id. 821 ; but not when the stipulation was 
inserted by fraud without knowledge of 
the insured ; 84 Ga. 759. See Insurance. 

To say of any article that it is fire-proof 
conveys no other idea than that the material 
out of which it is formed is incombustible. 

FIRE RAISING. In Scotch Law. 
The wilfully setting on fire buildings, grow¬ 
ing or stored cereals, growing wood* or 
co&lheughs. Ersk. Pr. 577. See Arson. 

FIRE AND SWORD. Letters of fire 
and sword were the ancient means for dis¬ 
possessing a tenant who retained posses¬ 
sion contrary to the order of the judge 
and diligence of the law. They were di¬ 
rected to the sheriff, and ordered him to 
call the assistance of the county to dis¬ 
possess the tenant. Bell, Diet.; Erskine, 
Inst. lib. iv. tit. 8, § 17. 

FIRE AND WATER. See Interdic¬ 
tion of Fire and Water. 

FIRE-WORKS. A contrivance of in¬ 
flammable and explosive materials com¬ 
bined of various proportions for the purpose 
of producing in combustion beautiful or 
amusing scenio effects, or to be used as a 
night signal on land or sea, or for various 
purposes in war. Cent. Diet. 

Percussion caps for signalling railway 
trains are held to be explosive preparations, 
although the court considered tney were 
not 44 fireworks ■* as the latter term is 
known to commerce; 3 B. Sc S. 128. Un¬ 
der a clause in an insurance policy forbid¬ 
ding the keeping of gunpowder, fireworks 
are not prohibited; 66 Cal. 178. See In¬ 
surance ; Risks and Perils ; Causa 
Proxima non Remota Spectatur. 

Any device of paper or pasteboard con¬ 
taining explosives which make a noise or 
produce colored lights. English. 

W V REBARE . A beacon or high tower 
by the seaside, wherein are continual lights, 
either to direct sailors in the night, or to 
give warning of the approach of an enemy. 
Orwell. 

FTRKBOTE, An allowance of wood or 
estovers to maintain competent firing for 
the tenant. A sufficient allowance of wood 
to burn in a house. 1 Washb. R. P. 99. 
Tenant for life or years is entitled to it; 2 
Bla. Com. 85. Cutting more than is needed 
for present use is waste ; 8 Dane, Abr. 288 ; 
8 Pick. 312 ; Cro. Eliz. 598; 7 Bingh. 640. 
The rules in England and in this country 
are different in relation to the kind of trees 
which the tenant may cut; 7 Pick. 152 ; 7 
Johns. 227 ; 6 Barb. 9 ; 2 Zabr. 521 ; 2 Ohio 
St. 180; 13 Pa. 438 ; 3 Leon. 10. 

fireman a public officer 

A fireman is a public officer within the mean¬ 
ing of the term in its broadest sense. 145 
Ky. 240. 140 S. W. 197. 

FIRKIN. A measure of capacity, equal 
to nine gallons. The word firkin is also 
used to designate a weight, used for butter 
and cheese, of fifty-six pounds avoirdupois. 

FTRLOT. A Scotch measure of capacity 
containing two gallons and a pint. Spel- 
man. 

FIRM. The persons composing a part¬ 
nership, taken collectively. 

The name or title under which the mem¬ 
bers of a partnership transact b u si n ess. 

The word to met) m qrDOOTnoua with partner¬ 
ship. The words “ house .* 1 * concern,'‘and ‘‘com- 

e ay " are also used in the noi sense. This name 
In point of law conventional, and applicable only 
to the pemons who, oo each particular occasion 


when the name is used, are members of the Arm. 
A firm to usually described, in legal proceedings, as 
certain persons trading or carrying on business 
under and using the name, style, ana firm of, etc. 
See 9 Q. B. 861 ; 9 M. Sc W. 847; 1 Chltty, Be.tlm. 49. 

The firm name ia part of the good will of 
a partnership, and where, on a dissolution, 
one of the partners transfers to the others 
all his interest in the firm business and 
assets, with the understanding that they 
are to succeed to the business, the retiring 
partner cannot use the firm name in a busi¬ 
ness of like kind carried on In the vicinity ; 
33 N. E. Rep. (Ohio) 88. 

It may be that the names of all the mem¬ 
bers of the partnership appear in the name 
or style of the firm, or that the names of 
only a part appear, with the addition of 
“ and company/' or other words indicating 
a participation of others, as partners, in the 
business ; 16 Pick. 428; or that the name 
of only one of the partners, without such 
addition, is the name of the firm. It some¬ 
times happens that the name of neither of 
the partners appears in the style of the 
firm; 9 M. & W. 284. In New York, 
Georgia, and Louisiana, no partner is per¬ 
mitted to transact business in the name of 
a person not interested in the firm. A. Sc 
E. Encyc. 

The proper style of the firm is frequently 
agreed upon in the partnership articles ; 
and where this is the case, it becomes the 
duty of every partner, in signing papers 
for the firm, to employ the exact name 
agreed upon; Colly, rartn. § 215; Story, 
Partn. § 202. This may be necessary, not 
only to bind the firm itself; Story, Partn. 
S 102 ; but also to prevent the partner sign¬ 
ing from incurring a personal liability both 
to third persons and to his copartners; 
Story, Partn. §§ 102, 202 ; 2 Jac. <fe W. 208 ; 
11 Ad. Sc E. 339 ; Potliier, Partn. nn. 100, 
101. Where persons associate themselves 
together and carry on business under a 
common name, and the association is not 
a corporation, they may be regarded as 
partners, wliatever name they may have 
adopted ; 4 Ind. App. 20. 

So, the name which a partnership assume, 
recognize, and publicly use becomes the 
legitimate name and style of the firm, not 
less so than if it had been adopted by tlie 
articles of copartnership ; 2 Pet. 186, 198 ; 
21 Md. 538; and a partner has no implied 
authority to bind the firm by any other 
than the firm name thus acquired ; ft M. <£ 
W. 284 ; 85 S. C. 572 ; 48 Ga. 570 ; 51 Wis. 
170. Wherefore, where a firm consisted of 
J B Sc C H, the partnership name being J 
B only, and C H accepted h bill in the name 
of “ J B Sc Co./’ it was held that J B was 
not bound thereby; 9 M. Sc W. 284. See 
Daveis 825. 

If the Ann have no fixed name, a signing 
by one, in the name of himself and com¬ 
pany, will bind the partnership ; 2 Ohio 61; 
57 Ga. 88; and a note in the name of one, 
and signed by him 44 For the firm, etc./ 
will bmd the company; 5 Blackf. 99. 
Where the business of a firm is to be carried 
on in the name of B Sc D, a signature of a 
note by the names and surnames of the 
respective parties is a sufficient signature 
to charge the partnership; 8 C. B. 798. 
Where a written contract is made in the 
name of one, and another is a secret part¬ 
ner with Mm, both may be sued upon it; 
2 Ala. 184 ; 6 Watta 454. 

Where partners agree that their buaine» 
shall be conducted in the name of one per¬ 
son, whether himself interested in the part¬ 
nership business or not; that is the partner¬ 
ship name, and the partners are bound by 
it; 6 Hill 822 ; 1 Denio 405, 471, 481 ; 50 
Ark. 62. By agreement among themselves, 
the individual names of partners, or of any 
one of them, may be used to bind the firm 
and create obligations good against the 
partnership; 73 wis. 70. Where the name 
used is the name of one of the partneni, and 
he does business also on his own private 
account, a contract signed by that name 
will not bind the firm, unless it appears to 
have been entered into for the firm ; but, 
if there be no proof that the contract was 
made for the firm, the presumption will be 
that it was made by the partner on his own 
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•epftrmte MoouDt, and the firm will not be 
responsible; Story, Partn. § 139; Pare. 
(Jas.) Partn. 7fl; 5 Pick. 11; 1 Du. R. Y, 
405 ; 17 S, A R. 165; 5 Mass. 17« ; 5 Pet. 599. 
See Partnei» ; Partnership. 

TTie name of the firm should be distinct 
from the names of all other firms. When 


there is confusion in this respect, the part¬ 
ners composing one linn may, in some 
n friyM*, be made responsible for the debts of 
another. See Peake, Cos. 80 ; 7 East 810 ; 
9 Bell, Comm. 670; B Mart. La. N. B. 89 ; 
Pars. Partn. 120. As to the right of a sur¬ 
viving partner to carry on the business In 
the name of the Arm, see 7 Sim. 187; Story, 
Partn. S 100, n.; Colly. Partn. g 169, n. 

Merchants and lawyers have different 
notions respecting the nature of a firm. 
Merchants are in the habit of looking upon 
a firm as a body distinct from the members 
composing it: Lindl. Partn. 218 : 89 La. 
Ann. 383: 14 Fed. Rep. 615. bee640a. 848; 
77 Ind. 381 ; 64 la. 861. The law looks to 
the partners themselves; any change 
among them destroys the identity of the 
firm : what is called the property of the 
firm is their property, and what are called 
the debts ana liabilities of the firm are their 
debts and their liabilities. In point of law, 
a partner may be the debtor or creditor of 
his copartners ; but he cannot be either 
debtor or creditor of the firm of which he 


is himself a member ; 4 Mylne A C. 171. 

A firm can neither sue nor be sued, other¬ 
wise than in the name of the partners com¬ 
posing it; Pars. (Jas.) Parte. 76. Con¬ 
sequently. no action can be brought by the 
firm against one of its partners, nor by one 
of its partners against it; for in any Buch 
action one person at least would appear 
both as plaintiff and defendant, and it is 
considered absurd for any person to sue 
himself, even in form ; 1 B. A Aid. 664 ; 4 
Mylne AC. 171; 6 Taunt. 598 ; 6 Pick. 320; 
5 Gill A J. 487. For the same reason, one 
firm cannot bring an action against another 
if there be one or more persons partners in 
both firms; 6 Taunt. 597 ; 2 B. A P. 120 ; 
tin leas by statute ; as in Pennsylvania, by 
the act of April 14, 1638. 

An appeal or writ of error taken in the 
name of a firm and not giving the names 
of the individuals comprising it will be 
dismissed, and the defect cannot be amend¬ 
ed ; U Wall. 86; 21 How. 393 ; 22 id. 87. 

Whenever a firm is spoken of bv its 
name or style, the courts admit evidence 
to show what persons did in fact constitute 
the firm at the time in question ; 6 Taunt. 
15; 4 Maule A 8. 18 ; 2 Keen 255. If per¬ 
sons trade or cany on business under a 
name, style, or firm, whatever may be done 
by them under that name is binding as 
much as if real names had been used; 1 
Chitty, Bailm. 707 ; 2 C. A P. 206 ; 2 Campb. 


Any change in the persons composing a 
firm is productive of a new signification of 
the name. If, therefore, a legacy is left to 
a firm, it is a legacy to those who com¬ 
pose it at the time the legacy vests; see 2 
Keen 255 ; 3 Mylne A C. 507 ; 7 De G. M. A 
G. 678; and if a legacy is left to the repre¬ 
sentatives of an old firm, it will be payable 
to the executors of the survivors of the 
partners constituting the firm alluded to, 
and not to its successors in business; 11 Ir. 
Eq. 451 ; 1 Lindl. Partn. 216. Where a cred¬ 
itor takes a note made by one partner in 
the firm name after its dissolution, where¬ 
by the time of payment of a firm debt is 
extended, the other party is discharged 
from liability; 17 8. E. Rep. (Ga.) 280. 
Aga in, an authority given to a firm of two 
partners cannot, it would seem, be exer¬ 
cised by them and a third person afterwards 
taken into partnership with them; 6 Bing, 
n. c. 201. See 4 Ad. k E. 832; 16Bim. 121; 
7 Hare 851; 4 Ves. 649. 

A n a me may be a trade-mark ; and, if it 
is, the use of it by others will be illegal, if 
they pass off themselves or their own goods 
for the firm or the goods of the firm whose 
name is made use of; 2 Keen 218 ; 4 K. A J. 
747. Moreover, i f this is done intentionally, 
the illegality will not be affected by the cir¬ 
cumstance that the imitators of tne trade¬ 
mark are themselves of the same name as 


those whoso mark thev imitate ; 13 Beav. 
209; 8 DeO. M. A G. 896. 

Where one partner acts for the firm in 
demanding illegal charges and detains 
goods until they are paid, every member of 
the firm is liable for damages ; 130 N. Y. 340. 

An action by a firm may bo defeated by 
a defence founded on the conduct of one of 
the partners. If one member of a firm is 
guilty of a fraud in entering into a contract 
on behalf of the firm, his fraud may be 
relied on os a defence to an action on the 
contract brought by him and his co¬ 
partners ; for their innocenoe does not 
purge his guilt. See Ry. A M. 178 ; 2 Beav. 
128; 10 id. 523 ; 3 Drew. 3; 9 B. A C. 241. 
The above rule seems not to rest upon the 
ground that the act of the one partner is 
imputable to the firm ; Pars. (Jas.) Part. 
139 ; it governs when the circumstances are 
such as to exclude the doctrine of agency. 
Thus, if a partner pledges partnership prop¬ 
erty, and in so doing clearly acts beyond 
the limits of hie authority, still, as he 
cannot dispute the validity of his own act, 
he and his copartners cannot recover the 
property so pledged by an action at law ; 6 
Exch. 489. So, although a partner has no 
right to pay his own separate debt by set¬ 
ting off against it a debt due from his 
creditor to the firm, yet if he actually 
agrees that such set-off shall be made, and 
it is made accordingly, he and his copart¬ 
ners cannot afterwards in an action recover 
the debt due to the firm ; 7 M. A W. 204 ; 
9 B. A C. 532 ; 1 Lindl. Partn. 160, 170; 1 
Maule & S. 751. When a partner executing 
a firm note waives exemptions, and signs 
the firm name, the waiver is confined to the 
partner signing; 04 Ala. 626. An individ¬ 
ual note given by a partner, and indorsed 
by him in the firm name without authority, 
in satisfaction of a debt which the creditor 
knows to be that of the individual, is not 
enforceable by the latter against the firm ; 
18 N. Y. Sup. 867. 

If a person becomes surety to a firm, it is 
important to ascertain whether he clearly 
contemplated changes in the firm, and 
agreed to become surety to a fluctuating 
body, or not. If he did, his liability is not 
discharged by any change among the 
members constituting the partnership at 
the time he became surety ; 10 B. & U. 122 ; 
5 B. A Aid. 261 ; but if no such intention 
can be shown, then a contract of surety¬ 
ship entered into with a firm will be deemed 
to De binding so long only as the firm 
remains unchanged, and consequently any 
change in it, whether by the death or the 
retirement of a partner; 7 Hare 50 ; 3 Q. 
B. 703 ; 10 Ad. A E. 30 ; or by the introduc¬ 
tion of a new partner ; 2 W. Bla. 934 ; im¬ 
mediately puts an end to the surety’s lia¬ 
bility so far as subsequent events are con¬ 
cerned. In all Buch cases the surety’s posi¬ 
tion and risk are altered, and, whether he 
has in fact been damnified by the change 
or not, he has a right to say, non in hoc 
feedera veni. Similar doctrines apply to 
cases where a person becomes surety for the 
conduct of a firm ; 5 M. A W. 580. See 6 
Q. B. 514 ; 4 B. A P. 34 ; 8 Cl. A F. 214 ; 1 
Lindl. Partn. 172-174; De G. 300 ; 2 Rose 
239, 828; 4 Dow. A C. 426. 

Consult, Parsons (J. ), Principle! Partn. ; 
Parsons; Story, Partn.; Bates, Lim. 
Part. 

FIRM ~N~ AMR , Tho name or title of a 
firm in business. See Firm. 

F iRMA fL. Lat.). A farm or rent re¬ 
served on letting lands, anciently fre¬ 
quently reserved in provisions. Spelman, 
Gloss. ; Cunningham, Law Diet. 

A banquet; supper; provisions for the 
table. Du Cange. 

A tribute or custom paid towards enter¬ 
taining the king for one night. Domesday ; 
CoweL 

A rent reserved to be paid in money, 
called then albaflrma (whiterents, money 
rents). Spelman, Gloss. 

A lease. A letting. Ad ftrviam tradidi 
(I have farm let). Spelman. Gloss. 

A messuage with the house, garden, or 
lands, etc., connected therewith. Co. Litt. 
5 a; Shepp. Touchst. 98. See Farm. 


FIRM A BURGI. The right to 
receive the tolls, rents, or other profits of 
a burgh or borough ; it wne granted to the 
local authority by the king or other lord 
of the borough upon payment of a fixed sum 
Byrne. 

FIRMA FEODI (L. Lat.). Fee-farm. 
See Feodi-Firma. 

FIRM AN. A passport granted by the 
Great Mogul to captains of foreign vessels 
to trade within the territories over which 
he has jurisdiction ; a permit. 

FIRM ARATIO. The right of a tenant 
to his lands and tenements. Cowel. 

FIRM A RI DM. A place in monasteries 
and elsewhere where the poor were received 
and supplied with food. Spelman. 

FIRMARIU S (L. Lat.). A fermor. A 
lessee of a term. .TOrmuru comprehend all 
such as hold by lease for life or lives or for 
year, by deed or without deed. Co, 2d 
Inst. 144, 145 ; 1 Washb. R. P. 107 ; 8 Pick. 
813; 7 Ad. & E. 637. 

FLRMITAS. In English Law. An 

assurance of some privilege, by deed or 
charter. 

FIRMLY. Where a statute requires an 
affidavit that an appellant from an award 
of a board of arbitrators “ firmly believes 
injustice has been done,’” it is not sufficient 
to express belief, omitting the word firmly. 
The word is a strong expression intended 
to put the affiant on his guard. It cannot 
be dispensed with without substituting 
something equal to it in substance ; as to 
what shall be so considered, there may be 
liberal construction. Verily is as strong a 
word as firmlv, and is sufficient; 4 S. A R. 
134. 

FURMTJRA. Liberty to scour and re¬ 
pair a mill-dam, and carry away the soil, 
etc. Blount. 

FIRST. In a will the word “ first M may 
not import precedence of one bequest over 
another. 59 Me. 830 ; 57 id. 523. 

FIRST BILL. The term “first bill" 
used in credit insurance policy, means the 

f articular articles contracted for at one time. 
33 Ky. 746, 118 S. W. 1004. 

FIRST-CLASS. Occupying the high¬ 
est standing in a particular classification. 
In a contract for * * first-class ” work, it is 
for the jury to decide as to whether the 
terms were substantially complied with ; 67 
Hun 652. 

Fanerftl. Term “first-class funeral' 
when, applied to a particular individual, 
generally has reference to the previous social 
status and pecuniary condition of the person 
to be interred ; for what might be considered 
extravagant in one case would be seemingly 
modei'atc in another. 13 A. & E. Ency. 2nd 
cd., 552; 11 N. Y. St. Rep. 649. 

8MTiritlM. First-class interest-paying 
securities does not include stocks or second 
mortgages. Id.; 35 N. J. Eq. 470. 

Station. A first-class station ot a railway 
is a station at which all trains, other than 
mail, express, and special, are advertised to 
stop ana take up and set down passengers. 
Id.: L. R. 8 Eq. 871. 

Title. The stipulation by a vendee of 
real estate that the title should be “first- 
class 1 ' could mean nothing more than that 
it should be marketable. Id.; 120 N. Y. 253. 

FIRST-CLASS MATTER. Matter 
received at the United States post-offices, 
in writing or sealed against inspection. 

Includes written matter, namely ; Letters, 
postal cards, post cards (private mailing 
cards), and all matter wholly or partly in 
writing, whether sealed or unsealed, except 
manuscript copy accompanying proof sheets 
or corrected proof sheets of the same and the 
writing authorised by law ro be placed upon 
matter of other classes. (Sec. 426, 441, and 
447, Postal Laws and Regulations.) Matter 
scaled or otherwise closed against inspection 
is also of the first class. (Secs. 380 and 453, 
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Id.) Note: Typewriting and carbon and 
letterpress copies thereof are the equivalent 
of handwriting and axe classed as such in all 
cases. U. S. Off. Postal Guide, 1924, 8. 

FIRST-CLASS MISDEMEANANT. 

Under the Prisons Act (28 A 29 Viet. c. 
128, s. 07) prisoners in the county, city, and 
borough prisons convicted of misdemeanor 
and not sentenced to hard labor, are divided 
into two classes, one of which is called the 
first division ; and it is in the discretion of 
the court to order that such a prisoner be 
treated as a misdemeanant of the first divi¬ 
sion , usually called “ first-class misdemean¬ 
ant,” and as such not to be deemed a crimi¬ 
nal prisoner, t. e. a prisoner convicted of a 
crime. 

FIRST DEGREE. The words “in 
the first degree’’ should bo taken in their 
ordinary acceptation, and not in the legal 
sense which tney may bear in other states 
under peculiar statutes. They naturally 
mean simply that the defendant woe guilty 
of the first or higheBt degree of murder. 70 
S. W. 292. 

FIRST FRUITS. The first year’* 
whole profits of the spiritual preferment©. 
There were three valuations ( valor benefit- 
mum) at different times, according to which 
these first fruits were estimated, made in 
1253,1288, and 1318. A final valuation was 
made by the 26 Hen. VIII. c. 3. 

They now form a perpetual fund, called 
Queen Anne’s bounty, tne income of which 
is used for the augmentation of poor livings. 
1 Sharsw. Bla. Com. 284, and notes; 2 Bum, 
Eccl. Law 260. 

FIRST IMPRESSION (Lat. primes 
impresstonis). First examination. First 
presentation to a court for examination or 
decision. A cause which presents a new 
question for the first time, and for which, 
consequently, there ft no precedent appli¬ 
cable in all respects, is said to be a case of 
the first impression. Austin, Jur, sect. 
xxv. ad fin. See Impression ; Primae 
Impkessionib. 

FIRST PURCHASER. In the Eng¬ 
lish law* of descent, the first purchaser was 
he who first acquired an estate in a family 
which still owns it. A purchase of this 
kind signifies any mode of acquiring an 
estate, except by descent. 2 Bla. Com. 220. 

FISC. In Civil Law. The treasury of 
a prince ; the public treasury. 1 Low. C. 3C1. 

Hence, to confiscate a thlDg is to appropriate it 
to the fisc. Part let. Droit Public, 21, n., eaye that 
flscus. fo the Roman law, signified the treasure of 
the prince, and tsrartum the treasure of the stdte. 
But this distinction was not observed In France. 
See Law 10, IT. De jure Fiaci. 

FISCAL. Belonging to the fisc, or pub- 
lia.treasiiry. A fiscal agent does not neces¬ 
sarily imply a depositary of the public 
funds, so as, by the simple use of it in a 
statute without any directions in this re¬ 
spect to make it the duty of the state trea¬ 
surer to deposit with him any moneys in 
the treasury ; 27 La. Ann. 29. 

FISCAL COURT. See Court op 
Limited Powers. 

FISCUS. A great basket. The word 
signified a wicker-basket or pannier in wliich 
the Romans were accustomed to keep and 
carry about large sums of money (Cic. 1, 
Verr. c*. 8; Phaedr. Fab. ii, 7), and hence 
fisc us came to signify any person’s treasure 
or money chest. 

The importance of the imperial fiscus soon 
led to the practice of appropriating the name 
to that property, which the Caesar claimed 
as Cesar, and the word fiiscus, without any 
adjunct, was used in this sense. (Juv. Sat. 
iv. 54.) Ultimately the word came to signify, 
generally, the property of the state, the 
Cesar having concentrated in himself all 
the sovereign power, and thus the word fiaevs 
finally had the same signification as aeravium, 
in the republican period. In the later 
periods, tne words were used indiscrimi¬ 
nately, but only in the sense of the imperial 
chest, for there was then no other public 
chest. Wharton ; Smith’s Diet. Antiq. 


FISH. An animal which inhabits the 
water, breathes by means of gills, swims 
by the aid of fins, and is oviparous. 

Fishes in rivers and in the sea are con¬ 
sidered as animals fierce naturae ; conse¬ 
quently, no one has any property in them 
until they haife been captured; and, like 
other wild animals, if, having been taken, 
they escape and regain their liberty, the 
captor loses his property in them. 

FISH ROYAL. A whale, porpoise, or 
sturgeon thrown ashore on the coast of 
England belonged to the king as a branch 
of nis prerogative. Hence these fish are 
termed royal fish. Hale, De Jure Mar. pt. 
1, c. 7 ; 1 Sharsw. Bla. Com. 290; Plowd. 
805 ; Bracton, 1. 8, c. 8. 

FISHERY. A place prepared for catch- 
mg fish with nets or hooks. This is com¬ 
monly applied to the place of drawing a 
seine or net. 1 Whart. i81. 

A common of fishery is not an exclusive 
right, but one enjoyed in common with 
certain other persons. 8 Kent 329. 

A free fishery is said to be a franchise in 
the hands of a subject, existing by grant 
or prescription, distinct from an ownership 
in the soil. It is an exclusive right, ana 
applies to a puoiio navigable river, without 
any right in the soil. 3 Kent 329. 

A severed fishery is one bv which the 
party claiming it has the right of fishing, 
independently of all other, so that no per¬ 
son can have & coextensive right with nim 
in the object claimed; but a partial and 
independent right in another, or a limited 
liberty, does not derogate from the right 
of the owner. 5 Burr. 2814. 

A distinction has been made between a common 
fishery (commune juecarium), which may mean 
for all mankind, as in the sea, and a common of 
fishery (eommuniuRi piscaruje), which is a right, in 
common with certain other persons, in a particular 
stream. 8 Taunt. 183. Anpeli seems to think that 
common of fishery and free fishery are convertible 
terms. Law of Watercourses, c. 0, ss, 3, 4. 

Woolrych says that sometimes a free fishery is 
confounded with a several, sometimes It la said to 
bo synonymous with common, and again It Is treated 
as distinct from either. Law of Waters, etc., 07. 

A several fishery, as Its name Imports, Is an ex¬ 
clusive property; this, however, la not to be under¬ 
stood as depriving the territorial owner of hls right 
to a several fishery whdn he grants to another per¬ 
son permission to fish; for he would continue to be 
the several proprietor, although he should suffer a 
stranger to hold a coextensive right with himself. 
Woolr. Wat 96. 

These distinctions In relation to several, free, and 
common of fishery are not strongly marked, and 
the lines are sometimes scarcely perceptible. “ In¬ 
stead of going Into the black-letter books to learn 
what was a fishery, and a free fishery, and a several 
fishery," says Huston, J., u I am disposed to regard 
our own acts, even though differing from old feudal 
law." 1 Whart 182. 

The right of fishery is to be considered 
with reference to navigable waters and to 
waters not navigable; meaning, by the 
former, those in which the tide ebbs and 
flows; by the latter, those in which it does 
not. By the common law of England the 
fisheries in all the navigable waters of the 
realm belong to the crown by prerogative, 
in such way, nevertheless, as to be com¬ 
mon to all the subjects: so that an indi¬ 
vidual claiming an exclusive fishery in such 
waters must snow it strictly by grant or 
prescription. In that country navigable 
waters meant tide waters, but different con¬ 
ditions have resulted in the application of 
the rule cessat ratio cessat lex, and while 
the same principle is recognized that navi¬ 
gable waters belong to the state and non- 
navigable ones to the riparian proprietor, 
the recognition of tide-water as the test of 
navigability is abandoned. See NavioabLE 
Waters. 

In rivers not navigable the fisheries be¬ 
long to the owners of the soil or to the 
riparian proprietors ; 2 Bla. Com. 39; Gould, 
Wat. 42,48; Hale, DeJure Mar. c. 4 ; 1 Mod. 
105; 4 Burr. 2162; Dav. 155; 7 Co. 10 a ; 
Plowd. 154 a. In such rivers the owner of 
the adjoining soil has an exclusive right of 
fishery in front of hia land to the thread of 
the river, except so far as this right has 
been qualified by legislative regulation ; but 
this nght is limited to the taking of fish, 
and does not carry with it the right to 
prevent the passage of fish to lakes and 
ponds for breeding purpose ; 5 Pick. 99. 


The common-law doctrine accepting the 
tide-water test of navigability has been 
declared to be the law in several of the 
United States ; 17 Johns. 195 ; 20 id. 90 ; 8 
N. H. 821; 1 Pick. 180 ; 5 id. 199 ; 5 Day 
72; 1 Baldw. 00; 5 Mas. 191 ; 5 Harr. A J. 
193 ; 2 Conn. 481; 103 Mass. 440,447 ; 37 Me. 
472. Biit in some states, as Pennsylvania, 
North Carolina, and South Carolina, the 
right of fishery in the great rivers of those 
states, though not tide-waters, is held to be 
vested in the state and open to all the 
world ; 2 Binn. 475 ; 14 8. A K. 71 ; 1 M’Cord 
580 ; 8 Ired. 277; 84 Ohio 492. See 89 Pa. 840; 
75 Hun 472. This modification of the com¬ 
mon-law doctrine has been applied not to 
the abandonment of the distinction be¬ 
tween the pubiio and private rights of 
fisheries as affected by navigability, but to 
the establishment or a different test of 
navigability, made necessary by the differ¬ 
ence of physical conditions in the two 
countries already alluded to. So in the 
leading Pennsylvania case the point of the 
decision was that neither the quality of 
fresh or salt water, nor the flux or reflux 
of the tide, would determine whether a 
river should be considered navigable or 
not; 2 Binn. 475. After changing the test 
of navigability, these cases applied the 
rule of tne public character of streams act¬ 
ually navigable wliich had been in Eng¬ 
land determined by the mere test of tide 
water. See 7 Pet. 820; 00 Pa. 339. 

In this country each state.has the ex¬ 
clusive control of fisheries in the tide 
waters and beds of tide waters within its ju¬ 
risdiction, Subject to the paramount right 
of navigation; 139 U. S. 240 ; 94 id. 391. 
This right is said by Cooley to be “con¬ 
sidered as pertaining to the state by virtue 
of an authority existing in every sovereign, 
and which is called the eminent domain. 
Some of these rights are complete without 
any action on the part of the state, as if- 
the case with . . . the rights of fishery in 
pubiio waters.” Cooley, Const. Lim. 651, 
524. The iurisdiction of a state is coex¬ 
tensive with its territory, coextensive with 
its legislative powers, and within what are 
generally recognized as the territorial 
limits of a state, by the law of nations, a 
state can define its boundaries on the sea 
and the boundaries of its counties ; 3 Wheat. 
386 ; within its limits a state has authority 
to regulate the time and manner of the 
taking of fish by the public in the waters 
therein; 1 Mete. 95; 20 Pick. 186; 24 Me. 
482 ; 75 id. 597; and so far as public and 
common rights are concerned, the state 
has control over fisheries ; 85 Me. 118. 

The control of fisheries, to the extent of 
at least a marine league from the shore 
belongs to the nation on whose coast the 
fisheries are prosecuted. Bays wholly 
within the territory of a nation, not ex¬ 
ceeding two marine leagues in width at 
the mouth, are within its territorial juris¬ 
diction ; 189 U. S. 240. 

The fact that congress has never assumed 
control over fisheries is persuasive evidence 
that the right to control them remains in 
the state; 139 U. 8. 240. In England it 
was held that the ownership of the crown 
in the bed of navigable waters is for the 
benefit of the subject, and cannot be used 
in any such manner to derogate from or 
interfere with the right of navigation, 
whioh belongs by law to all subjects of the 
realm ; and that consequently the grantees 
of a particular portion, who occupied it for 
a fishery, could not be lawfully authorized 
to charge and collect anchorage dues from 
vessels anchoring therein; 20 C. B. n. 8. 1. 

By the award of the arbitrators under 
the treaty with Great Britain (27 Stat. L. 
948), it was settled that the United States 
haa no exclusive jurisdiction in Behring 
Sea outside the ordinary three-mile limit, 
and no right of property in, or protection 
over, the fur seals frequenting tne islands 
of the United States when found outside 
of such three-mile limit. Therefore the 
act of March 2, 1889, declaring that Rev. 
8t. seo. 1956, which forbids the killing of 
fur-bearing animals in Alaska and the 
waters thereof, shall apply to “ nil the do¬ 
minion of the United States in the waters 
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of Behring Sea," must be construed to mean 
the waters within three miles of the shores 
of Alaska ; 75 Fed, Rep. 61.8. 

Private or several fisheries in navigable 
waters may be established by the legisla¬ 
tures, or may, perhaps, be acquired by pre¬ 
scription clearly proved; 16 Pot, 860 > 6 
Cow. 869; 5 Ired. 118; 4Md.3G3; lOCush. 
369 ; 89 Mich. 626; and in some of the 
United States there are such private fish¬ 
eries, established during the colonial period, 
which are still held and enjoyed as suoh ; 
as, in the Delaware; 1 w hart. 14o; 1 
Baldw. 76. The right of private fishery 
may exist not only in the riparian proprie¬ 
tor! but in another who has acquired 
it by grant or otherwise ; Co. Litt. 123 a, 
n. 7 ; Schultes. Aq. Rights 40; Ang. Waterc. 

184; Gould, Wat. 183; S3 N. J. L. 328. 
But see 2 Salk. 637. Such a right is held 
subject to the use of the waters as a high¬ 
way ; Ang. Tide-Wat. 80 ; 1 South. 61; 1 
Jones, N. C. 299; 1 Campb. 516; 1 Whart. 
130; and to the free passage of the fish ; 7 
East 195 ; 1 Rioe 447 ; 5 Pick. 199 ; 10 Johns. 
236 : 2 Cush. 251; 15 Me. 303. See as to 
right of fishery ; 9 L R. A. 286, 807 ; as to 
prescription to such rights ; 14 id. 880 ; on 
land of another; 18 Am. St. Rep. 416. 

The free right of fishery in navigable 
waters extends to the taking of shell-fish 
between high and low water-mark ; 2 B. <fc 
P. 473 ; 5 Day 23 ; 87 Me. 472 ; 15 How. 132; 
103 Mass. 217. 

Oysters which have been taken, and have 
thus become private property, may be 
planted in a new place flowed by tide-water, 
and where there are none naturally, and 
yet remain the private property of the per¬ 
son planting them ; 14 Wend. 42 ; 84 Barb. 
592 ; 2 R. L 434 ; 47 Hun 366. A state may 
pass laws prohibiting the citizens of other 
states from taking oysters within its terri¬ 
torial limits; 4 Wash. C. C. 871 ; 12 R. I. 
385 ; 94 U. S. 891; AngeU, Tide-Wat. 156. 
See 40 Fed. Rep. 625. The exclusive right 
to take oysters in a navigable bay cannot 
be acquired by prescription ; 25 S. W. Rep. - 
(Tex.) 650. 

The preservation of game and fish is 
within the proper domain of the police 
power of a state; 152 U. S. 188. See as to 
river and lake fisheries, 14 Law Mag. Sc 
Rev. 4th 220; France and Canada; 15 id. 
301; United States and Canada ; 18 id. 282; 

21 Am. L. Rev. 369, 431 ; 1 Rev. Crit. 88. 

See, generally. 2 Bla. Com. 39 ; 8 Kent 
409; Bacon, Abr. Prerogative; Schultes, 
Aq. Rights; Ang. Waterc. 61-89 ; Wash¬ 
burn, Easements; Woolrych, Waters ; Ang. 
Tidew. ch. 7 ; 23 Am. St. Rep. 837 ; 18 
Myer, Fed. Dec. 208 ; 8 Wait, Act. & Def. 
855. 

FISH COMMISSIONER. 

The Act of February fi, 1871, provides for the ap¬ 
pointment, of a commissioner of fish and fisheries, 
with all necessary powero looking to the preserva¬ 
tion and Increase of food fishes throughout the 
country. U. S. Rev. 3tat | 48UA. 

FISHGARTH. A dam or weir in a 
river for taking fish. especially in the rivers 
of Ouse and Humbet. Tomlin. 

FISHERIES ARBITRATION. The 

right to fishing on the high seas, without the 
territorial limits of any state (a marine 
league, or three geographical miles from the I 
shore) is a right common to all mankind, I 
and cannot be granted or restricted by any [ 
particular nation. 13 A. A E. Ency. 2nd ; 
ed., 560; 5 Ired. L. 118, 42 Am. Dec. 155. I 
By the award of arbitrators under the treaty ! 
of arbitration between the United States and 
Great Britain it was decided “that the United 
States has not any right of protection or 
property in the fur seals frequenting the 
islands of the United States in Behring sea 
when such seals are found outside the ordi¬ 
nary three-mile limit." Id.; 27 Am. L. Rev. 
703. 


FISHERIES COMMISSION. 

The relation Of th© United States with the British 
provinces on the Atlantic has been the subject of 
important negotiations. By the treaty of 1018, the 
United States have the right to flan on certain 
specified coasts of -British America without refer¬ 
ence to the distance f ram shore, while as to all other 


coasts thoy are excluded from Ashing within three 
marine miles of the shore. The treaty of Washing*. 
ton of 18M removes the three-mile restriction. Art. 
XIX. yields a corresponding right to all British sul> 
jects as to the Atlantic coasts of the United States 
north of the 30th parallel. And concedes to each na¬ 
tion the right to Import, free of duty, fish and flah 
oils Into the ports of the other. The treaty was to 
continue In operation for ten years, apd further 
until two years' notice from either party. In Art. 
XXII. It la stated that the British government as¬ 
serts that these provisions of the treaty would work 
greatly to her disadvantage. Provision was accord¬ 
ingly made, by the aame article, for the appoint¬ 
ment of a commission, which Is known as the 
Fisheries Commission, to determine the amount of 
compensation to be paid by the United States. The 
tribunal, consisting of three members, met at Hali¬ 
fax, N. 8., June 16, 1677, aud the business seeslons 
lasted from July 80 to November 23, 1877. The 
award was flve and one-half million dollars In gold 
to Oraat Britain. The United States commissioner 
did not sign the award, stating that, ” In his opinion 
the advantages accruing to Great Britain under 
the treaty of Waahlngton are greater than those 
conferred on the United States. . . . He deemed it 
hla duty to state further, thAt It la questionable 
whether it Is competent for the board to make an 
award under the treaty, except with the unanimous 
consent of Its members.” Bee U. B. Rev. Btat. 
If 8900, 8306; 18 Am. law Rev. 860. 

FISHING BAKES. A fishing ground 
of comparative shoal water in the sea. 21 
Ore. 525. 


This was the popular title both of the 
statute 35 Elis. o. 2, and of the statute 17 
Car. 2 c. 2. The Act of Elisabeth forbade 
“popish recusants" who had been convicted 
of .failing to attend the services of the 
Established Church to move more than five 
miles from their usual places of abode; And 
the statute of Charles, amongst other things, 
prohibited persons preaching in non-conform¬ 
ist places of worehip, from being, except 
when on a journey, within five miles of any 
city, incorporated town or borough sending 
burgesses to Parliament. Byrne, 

FIX. To determine; to settle ; 52 N. 
W. Rep. (9. D.)673. A constitutional pro¬ 
vision to the effect that the general as¬ 
sembly shall fix the compensation of officers, 
means that it shall prescribe or “ fix" the 
rule by which such compensation is to be 
determined. 18 Ohio 9, 

FIX COMPENSATION. “Fix" de¬ 
clares stability and confirmation. The 
opposite of change. In the phrase “increase 
ana fix the compensation" it is the natural 
complement of the power to increase,— 
establishes the increase. 248 U. S. 408. 


FISHING-BILL. A term used in equity 
for a bill that seeks a discovery upon gen¬ 
eral, loose. And vague allegations. Story, 
Eq. PI. § 835 ; on that ground alone, such a 
bill will be at once dismissed ; 82 Fed. Rep. 
208. 

Referring to a bill in equity or to inter¬ 
rogatories, “fishing” imports seeking to pry 
into the title or individual affairs of an 
adverse party. 

A “ fishing bill" is a bill in which the plain¬ 
tiff shows no cause of action, and endeavors 
to compel the defendant to disclose a cause 
in the plaintiff’s favor. Anderson ; 11 Barb. 
298. A bill in equity that seeks a discovery 
upon general, loose, and vague allegations. 
Id. 32 F. R. 263. 

FISK. In Scotoh Law. The revenue 
of the crown. Generally used of the per¬ 
sonal estate of a rebel which lias been for¬ 
feited to the crown. Bell, Diet. 

FISTUCA (Lat.; spelled, also, festuca ; 
called, otherwise, baculum, virga , fastis). 
The rod which was transferred, in one of 
the ancient methods of feoffment, to denote 
a transfer of the property in land. Spelraan, 
Gloss. Seo Festuca. 

FIT. Suitable ; appropriate ; conform¬ 
able to a duty. Fit for cultivation refers 
to that condition of soil which will enable 
a farmer with a reasonable amount of skill 
to raise regularly and annually, by tillage, 
grain or other staple crops ; 84 Cal. 581; 13 
Ired. L. 37; 29 Kan. 596. 


FIVE CIVILIZED NATIONS. 

Several of the more powerful Indian tribes 
occupying the Indian Territory, known as 
the “five civilized nations,” namely the 
Cherokees, Chickasaws, Choctaws, Creeks, 
and Seminoles, and the tribes incorporated 
into these nations, have adopted to a great 
extent the habits of civilized life, and nave 
established a well-organized constitutional 
government secured to them by treaties and 
Acts of Congress. Each nation has its 
elective executive head, a dual legislative 
and a judiciary system, with superior and 
inferior courts. They may enact laws for 
the regulation of their internal affairs pro¬ 
vided such lawB are not in conflict with the 
constitution and laws of the United States, 
and the proceedings and judgments of their 
courts in cases within their jurisdiction 
stand on the same footing and are entitled 
to the same faith and credit as those of the 
territories of the Union. (4 OkJa. 5.) 16 

A. Sc E. Ency. 2nd ed., 214, See Indian 
Territory. 

FIVE MILE ACT. An act of parlia¬ 
ment passed in 1065, 17 Chas. II. c. 2, for¬ 
bidding nonconformists who refused to 
take the oath of non-resistance to coiqe' 
within five miles of any corporation in, 
which they had preached since thepassing 
of the act of. oblivion in 1000. This act 
was nullified by the toleration act of 1689. 


FIXING BAIL. In Practice. Ren¬ 
dering absolute the liability of special bail. 

The bail are fixed upon the issue of a ca. 
sa. (capias ad satisfaciendum) against the 
defenaant; 2 N. Sc M*C. 569 ; 16 Johns. 117; 

3 Harr. N. J. 9 ; 11 Tex. 15 ; and a return of 
non est thereto by the sheriff ;■ 4 Day 1; 2 
Bail. 492; 3 Rich. S. C. 145 ; 1 Vt. 276 ; 7 
Leigh 371 ) made on the return-day ; 2 Mete. 
Mass. 590; 1 Rich. S. C. 421 ; unless the de¬ 
fendant be surrendered within the time al¬ 
lowed ex gratia by the practice of the court; 
8 Conn. 316; 9 S. Sc R. 24; 2 Johns. 101 ; 1 
Dev. N. C. 91 ; 11 Gill & J. 92 ; 8 Cal. 552; 
17 Ga. 88. 

In New Hampshire, 1 N. H. 472; Massa¬ 
chusetts, 2 Mass. 485; Missouri, 09 Mo. 359 ; 
Tennessee, 5 Yerg. 185 ; and Texas, 7 Tex. 
App. 279 ; bail are not fixed till judgment on 
a sci. fa. is obtained against them, except 
the death of the defendant after a return of 
non est to an execution against him. 

The death of the defendant after a return 
of non est by the sheriff prevents a sur¬ 
render, and fixes the bail inevitably ; 5 Binn. 
332 ; 4 Johns. 407 ; 3 M’Cord 49 ; 4 Pick. 120 ; 

4 N. H. 29; 12 Wheat. 604. See 1 Ov. 224 ; 
1 Ohio 35 ; 2 Ga. 331. 

In Georgia and North Carolina, bail are 
not fixed till judgment is obtained against 
them; 3 Dev. 155; 61 Ga. 167, 492. See 
Bail. 

FIXTURES. Personal chattels affixed 
to real estate, which may be severed and re¬ 
moved by the party who has affixed them, 
or by his personal representative, against 
the will of the owner of the freehold. There 
is much dispute among the authorities as 
to what is a proper definition. Bro. Fixt. 
1 ; Tyler’s Fixt. 35 ; 6 Am. L. Rev. 412, 
where various definitions are reviewed. 

Any tiling fixed or attached to a building, 
and used in connection with it, movable or 
immovable. W hen ever the appendage is of 
such a nature that it is not part and parcel 
of the building, but may be removed with¬ 
out injury to the building, then it is a mov¬ 
able fixture and does not pass with a convey¬ 
ance of the freehold. If, however, it be so 
connected with the building, that it can¬ 
not be severed from it without injury to the 
building, then it is part of the realty and 
passes with the conveyance of the soil; 66 
Ala. 77. 

Questions frequently arise as to whether 
given appendages to a house or land are to 
be considered part of the real estate, or 
whether they are to be treated as personal 
property : the latter are movable, the former 
not. 

The annexation may be actual or construc¬ 
tive. 1st, By actual annexation is under¬ 
stood every mode by which acliattel can be 
joined or united to the freehold. The artiole 
must not be merely laid upon the ground ; 
it must be fastened, fixed, or set into 
the land, or into some such erection as is 
unquestionably a part of the realty ; other¬ 
wise it is in no sense a fixture ; Bull. N. P. 
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with; ft East 808 ; 8 B. A P. 801 ; 1 C. Rob. 
Aiim. 1 : 1 Dods. Adrn. 81. 131; 9 Ora, 388; 
3 Pare. Mftrit, Law 114,118, n. 129. 

A ship navigating under the flag and pass 
of a foreign country is to be considered as 
bearing the national character of the coun¬ 
try under whose flog she sails ; Wheat. 
Int L. t 3d Eug. ed. § 340. In an unusual 
case during the French and German war 
a vessel really of Swiss (neutral 1 ownership 
bore the German flag because Swiss sub¬ 
jects were not permitted to fly the Swiss fed¬ 
eral flag and Inrance had refused to recog¬ 
nize any Swiss maritime flag. The French 
Conseil de» Prises held, reversing the de¬ 
cision below, that she was not a German 
vessel and restored her to her owners ; Dal- 
loz, Jur . Gen. pt, iii. p. 94 (14 espdce), 

A cargo documented as foreign property 
in the same manner as the ship by which 
it is carried, and covered by a foreign flag, 
is uot, under the English rule, the subject 
of capture ; 5 Rob. Rep. 2 : id. 5, note. In 
that country, although the ship is held to 
be bound by the character imposed upon it 
by the authority of the government from 
which all the documents issue, yet goods 
which have no dependence upon the au¬ 
thority of the state may be differently con¬ 
sidered ; and if the goods be laden in time 
of peace, though sailing under a foreign 
flag, they are not subjects of capture ; id. ; 
but these Licenses are construed with 
great liberality in the British courts of 
admiralty ; Stew. Vice Adm. 860. 

The doctrine of the courts in this count ry 
has been very strict as to this point, and it 
has been frequently decided that sailing 
under the license and passport of pro¬ 
tection of the enemy in furtherance of his 
views and interests was, without regard to 
the object of the voyage or the port of des¬ 
tination, such an act of illegality as sub¬ 
jected both ship and cargo to confiscation 
as prize of war ; 8 Cra. 131 ; id. 203 ; id. 
444 ; 2 Wheat. 143: 4 id. 100. These de¬ 
cisions placed the objection to such li¬ 
censes on the ground of pacific dealing with 
an enemy ana as amounting to a contract 
that the party to whom the license is given 
should, for that voyage, withdraw himself 
from the war and enjoy the repose and 
blessings of peace. The illegality of such 
intercourse was strongly condemned ; and 
it was held that, the moment a vessel sailed 
on a voyage with an enemy’s license on 
board, the offence' was irrevocably com¬ 
mitted and consummated, and that the de¬ 
lictum was not done away even by tho ter¬ 
mination of the voyage, but the vessel and 
cargo might be seized after arrival in a 
port of the United States and condemned 
as lawful prize. See 1 Kent 85, 104; 
Wheat. Int. L. (3d Eng. ed.) 340. 

By the rules of the United States Navy 
the use of a foreign flag to deceive an 
enemy is permissible, but it must be hauled 
down before a shot is fired, and under no 
circumstances will it be allowable to com¬ 
mence an rction or to fight a battle with¬ 
out the display of the national flag, Snow 
Int. L. 96. 


Law of the Flag. An expression ap¬ 
plied to the municipal law of the coun 
try to which a ship belongs of which 
the flag is the symbol, when tnat law is re 
sorted to in preference to the lex loci con 
trootus for the construction and effect o: 
a contract or the determination of a lia 
bility affecting the ship or her cargo. 

The Law of the flag is “to regulate th< 
liabilities and regulations which aris< 
among the parties to the agreement, be 4 
of affreightment or by hypothecation, upoi 
this principle, that the Bhip-owner wh< 
sends his vessel into a foreign port gives i 
notice by his flag to all who eh ter into con 
tracts with the shipmaster, that he intend 
the law of that flag to regulate those con 
tracts, and that they must either submit t< 
its operation or not contract with him o 
his agent at all;” Foote, 'Priv. Int. L. 403 
and in England this rule Is usually fol 
lowed, the tendency being that, in the ab 
sence of indication of the intention of tlx 


199 U. S. 397 ; 13 Q. B, U. 680 ; 10 til. 340; 
In which cases it was held that tho lex loci 
contractus must prevail. In his treatise on 
merchant shipping (3d ed. 1701 Mncl/ioh- 
lin thus states the rule ns to the effect of the 
late of the flag on the authority of the 
master. “'Hie agency of the master is de¬ 
volved upon him by the law of the flag. 
The same law that confers his authority, 
ascertains its limits, and' the flag at the 
mast-head is notice to all the world of the 
extent of such power to bind the owners or 
freighters by his act. The foreigner who 
deals with this agent has notice of that 
law, and, if he be bound by it, there is no 
injustice. His notice is the national flag 
which is hoisted on every sea and under 
which the master sails into every port, and 
every circumstance that connects him 
with the vessel isolates that vessel in the 
eyes of the world, and demonstrates his 
relation to the owners ancl freighters as 
their agent for a specific purpose and with 
power well defined under the national 
maritime law; id.; this was suggested by 
the author quoted as a possible explanation 
of the apparently anomalous exception of 
bottomry bonds from the general rule that 
the lex loci contractus prevails. 

This precise rule was followed in the 
leading English case of Lloyd v . Guibert, 
where the question was as to the master’s 
authority to bind the ship-owner; L. R. 1 
Q. B. 115; s. C. 8 B. & S. 100, and 38 L. J. 
Q. B. 245 ; s. c. on appeal 35 id. 74; 6 B. Sc 
S. 120.. 

In this case, in the Queen’s Bench, Black- 
bum, J., in language almost exactly follow¬ 
ing that above quoted, applied the law of 
the flag (French), which aid not recognize 
a personal liability of the owner in a bot¬ 
tomry bond, as against the lex loci con¬ 
tractus (Danish), or the laws of the place 
of performance (English), or thnt of the 
place when the cargo was loaded (Haytien). 
The court after noting the “singular ab¬ 
sence of authority M said that two Ameri¬ 
can cases had been cited ; 1 La. 528 and 3 
Sto. 465, adding that “ neither of these de¬ 
cisions is binding on us, but we have de¬ 
rived very great assistance from them." As 
to the last of these cases there follows this 
comment: “The very learned judgment 
of Mr. Justice Story just referred to af¬ 
fords a complete answer to a plausible ar¬ 
gument in which was suggested that the 
general maritime law clothed the master 
with power to bind his owners absolutely, 
and that the municipal law of the owner’s 
country was analogous to secret restric¬ 
tions in the ostensime authority of a part¬ 
ner or other agent clothed with general 
power.” In the Exchequer Chamber, 
where the judgment was affirmed, *Willes, 
J., said : “ The general rule, that where the 
contract of affreightment does not provide 
otherwise, there, as between the parties to 
such contract, in respect of sea damage and 
its incidents, the law of the ship Bnould 
govern, seems to be not only in accordance 
with the probable intention of the parties, 
but also most consistent and intelligible, 
and therefore most convenient to those en¬ 
gaged in commerce.” The same doctrine 
was applied by the English Court of Appeal 
to the master's control over the cargo as well 
as the ship, by Brett, L. J., in L. R. 7 P. D. 
137 ; by Dr. Lushington in Br. & L. 88, and 
in a later case by Sir J, Hannen, who sus¬ 
tained a sale of part of a damag ed cargo, 
where it was shown by the restut to have 
been unnecessary, such sale being author¬ 
ized by the law of the flag; [1891] Prob. 
828. But see 1 La. 249 ; id. 528, where 
the lex loci contractus was held to prevail. 

In 3 Sto. 465, although the law of the flag 
was, in fact, enforced, the decision cannot 
be said to have followed the rule laid down 
by Mac Lac hi in, as in that case the particu¬ 
lar point decided was as to liability of the 
owner to the freighter, when the formei 
was a citizen of a state the laws of which 
did not recognize Buch liabilities, while by 
the law of the state in which the freighter 
reaided and also of the foreign port where 
the cargo was shipped, such a liability ex¬ 
isted, and the lex domicQii of the ship-own¬ 
er* was held to govern the contract. See 


also 8 Pet. 588 ; Bottomry. 

As to tho effect of the law of the flag 
upon the construction of a contract of 
affreightment, tho decisions in this country 
as a rule are usually governed by the lex 
loci contractus. In the case of The Brant¬ 
ford Citv, Judge Brown thus stated this 
rule : “ The * law of the flag ’ . . . does not 
embody any rule of legal construction. Lit¬ 
erally, it is but a concise phrase to express 
a simple fact, namely, the law of the coun¬ 
try to which the ship belongs, and whose 
flag she bears, whether it accords with the 

g eneral maritime law or not. In so far, 
owever, as the law of the flag does not 
represent tho general maritime law, it is 
but the municipal law of the ship’s home. 
It has, therefore, no force abroad, except 
by comity. But foreign law' is not adopted 
by comity, unless some good reason appear 
in the particular case why it should be pre¬ 
ferred to the law of the former. The most 
frequent and controlling reasons are the 
actual or presumed intent of the parties or 
the evident justice of the case arising from 
its special circumstances. 

On this ground, the law of the ship’s 
home is applied by comity, to regulate the 
mutual relations of the ship, her owner, 
master k and crew, as among themselves; 
their liens for wages, and modes of disci¬ 
pline ; 1 W. Rob. 35; 1 Low. 455 ; 3 Fed. 
Rep. 577 ; 29 id. 127. For the same reason 
it is also applied, by comity, to torts on the 
high seas, as between vessels of the same 
nation, or vessels of different nations sub¬ 
ject to similar laws, though not if they are 
subject to different laws; 105 U. S. 24. 
Independently of the intent of the parties, 
the law of the flag has no application to cases 
of tort, as between ships or persons of dif¬ 
ferent nationalities and conflicting laws; 
and Federal law, by which stipulations of a 
■oinmon carrier exempting him from the 
consequence of his own negligence are held 
to be against public policy and void, is con¬ 
trolling in suits brought here upon ship¬ 
ments made here on ooard foreign ships 
under bills of lading signed by foreign mas¬ 
ters, though such stipulations be valid by 
the law of the ship's nag.” 29 Fed Rep. 373. 

This case is expressly approved by the su¬ 
preme court in a case upon the same point, 
which is the leading American case upon 
this branch of the subject; 129 U. S. 3£>7, 
461. See comments on this case by the cir¬ 
cuit court of appeals ; 67 Fed. Rep. 498. 
Precisely the contrary view, under almost 
identical circumstances, was held in the 
case of The Missouri and the doctrine of 
Lloyd v. Guibert was held to extend to this 
particular point; 41 Ch. Div. 321. Where 
both tlie law of the flag and the lex loci 
contractus were British, tne Law of England 
was held to govern the contract; 68 Fed 
Rep. 268 ; 60 id. C27 ; affg. 50 id. 247. In a 
shipment of goods in England, in an English 
vessel, on an ordinary bill of lading, the lia¬ 
bility of the vessel is to be determined ac¬ 
cording to the law of the place of shipment, 
as the law of the flag; 19 Fed. Rep. 10L. 
So also where the bill of lading was made 
expressly subject to “a live stock con¬ 
tract,” and there was an express provision 
in that contract that all questions relating 
to the bill of lading should be determined 
by British law ; 24 Fed. Rep. 922. But the cir¬ 
cuit court of appeals, in a similar case, where 
thebUl of lading contained the “ so-called 
flag clause” (thatliability should be deter¬ 
mined by the law of England, but there was 
no reference to this in the charter , made in 
this country), held it no evidence to modify 
the latter and that it was ineffective to 
substitute the law of the flag for the lex loci 
contractus with respect to the stipulation 
for exemption from liability for negligence ; 
66 Fed. Rep. 607 ; affg. 50 id. 126. 


Generally it may be said tli&t the doc¬ 
trine of the Missouri is in conflict with the 
current of authority in England, it being 
usually held in that country that as to such 
stipulations in the bill of lading the lex loci 
contractus prevails; 9 Q. B. D. 118; 10 id. 
531 540; 12 id, 596 ; 8 Moo. P. C. N. s. 272; 
and to the same effect and under precisely 
similar circumstances is a judgment of the 
court of cassation in France, imperfectly 
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Btated in a note to the case last cited and 
fully reported in 75 Journal du Pialais (1864) 
225, ana see 1 Dalloz 449. This question, it 
may be remarked, is as yet scarcely to be 
considered as settled by any hard-and-fast 
rule of law, and the only certain guide, says 
Bowen, L. J., “ is to be found in applying 
sound ideas of business, convenience, and 
sense to the language of the contract itself 
with a view to discovering from it the true 
intention of the parties.” 

Flag of Truce. A white flag dis¬ 
played by one of two belligerent parties 
to notify the other party that communi¬ 
cation and a cessation of hostilities are de¬ 
sired. 


Although each party has the right to 
Bend such a flag, there is no obligation on 
the commander of the enemy’s forces to 
receive it; Snow, Int. L. 96; although it is 
usual to do so except in very exceptional 
cases ; Davis, Int. L. 238 ; but if he receive 
the flag he may take all reasonable pre¬ 
cautions to protect himself from any injury 
that may result from the presence of an 
enemy within his lines ; he may detain the 
messenger at the outposts or may cause 
him to be blindfolded, but Buch messenger 
is entitled, if the bearer of a 6ona fide mes¬ 
sage, to complete inviolability of person ; 
but during an engagement, firing is not 
necessarily to cease on the appearance of a 
flag of truce, unless it be made clear that it 
is exhibited as a token of submission.; 


Snow, Int. L. 97. The rules of war justly 
forbid the sending of flags of truce for the 
purpose of obtaining information either 
directly or indirectly, and a messenger for¬ 
feits his inviolability of person and may be 
detained and subjected to punishment as a 
spy if he take advantage of his mission to 
abet an act of treachery. See Davis ; Snow, 
Int. L.; and also article 45 of the Project of 
an International Declaration concerning the 
laws and customs of war proposed in the 
Brussels conference of 1874. This proposal, 
though not formally adopted because of a 
failure of unanimous assent, is of great value 
as a compact statement of the generally ac¬ 
cepted views at that time of the great 
powers of Europe on the subjects covered 
by it. It may be found in Wheat. Int. L., 
3d Eng. ed. § 411 1. 

In naval operations the senior officer 
alone is authorized to dispatch or admit 
flags of truce. The firing of a gun from 
the senior officer’s vessel is generally un¬ 
derstood as a warning to approach no 
nearer. The flag of truce ehoula be met at 
a suitable distan ce by a boat or vessel in 
charge of a commissioned officer having 
a white flag plainly displayed from the time 
of leaving until her return, and the same 
precautions must be observed in dispatch¬ 
ing such a flag; Snow, Int. L. 97. See Ban¬ 


ner. 


FLAG OF TftTTCjs. A white flag, 
which, when displayed by a belligerent, 
denotes a desire to enter into negotiations 
with the enemy. The bearer of such a flag 
cannot insist upon being admitted, and if be 
offers himself during the progress of an 
engagement, the enemy is not obliged to 
cease firing, and is not responsible if the 
bearer of tne flag is accidentally killed or 
injured. Though the bearer is not expected 
to refrain, from making observations or from 
reporting what he may learn without effort 
on his part, he is punishable as a spy if he 
abuses the flag by surreptitiously obtaining 
military knowledge thereunder. 16 A. A E. 
Ency. 2nd ed., 1159. 


FLAG OF THE U NITED STATES. 

By the act entitled “ An act to establish the 
flag of the United States,” passed April 4, 
1818, 8 Story, U. S. Laws 1007, it is en- 
actcd-r 

§ 1. That from and after the fourth day 
of July next, the flag of the United States 
he thirteen horizontal stripes, alternate red 
and white ; that the union be twenty ftara, 
white in a bine field. 

§ 2. That, on the admission of every 
new state into the Union, one star be 
added to the union of the flag; and that 
•uoh addition shall take effect on the fourth 
day of July then next succeeding such 


admission. See Preble, Hist, of Amer. 
Flag. 

It has been held in an unreported case in 
Illinois that a statute requiring the nation¬ 
al flag to be floated over every school-house 
during school hours is unconstitution¬ 
al, on the ground that, it transcended 
the police power of the state, Wright, J., 
contending that the legislature oould not 
enact a statute with penal sanctions unless 
it had for its object M the maintenance of 
the police authority of the state, the morals 
of the state, or the health of the st&te. The 
question tliat arose in this case was whether, 
in a group of college buildings, each build¬ 
ing was compelled to display a separate 
flag, and the decision that one flag floated 
from a flagstaff for the group of buildings, 
was not a compliance with the law is se¬ 
verely criticised in 80 Am. L. Rev. 746. 

FLAGELLAT. Whipped; scourged. 
An entry on old Scotch records. 1 Pitc. 
Crim. Tr. pt. 1, p. 7. 

FLAGRANS (Lat.). Burning; raging; 
in actual perpetration. Flagrante oello , 
while war is actually in progress. Fla¬ 
grant necessity, an urgent and immediate 
peril or emergency which will excuse an 
act under other circumstances unlawful. 

FLAGRANS CRIMEN. In Roman 
Law. A term denoting that a crime is 
being or has just been committed : for ex¬ 
ample, when a crime has just been com¬ 
mitted and the corpus delictum is publicly 
exposed, or if a mob take place, or if a 
house be feloniously burned, these are 
severally fiagrans crimen. 

The terra used in France is flagrant delit. 
The Code of Criminal Instruction gives the 
following concise definition of it, art. 41; 
“ Le d6lit qui se comraet actuellement ou 
qui vient de se commettre, est un flagrant 
debt.'’ 

FLAGRANTE DELICTO (Lat.). In 
the very act of committing the crime. 4 
Bla. Com. 307. 

FLAGRANTLY. '‘Flagrantly against 
the evidence” means that it is palpably 
against the evidenoe. 160 Ky. 45, 169 S. W 
546. 

FLANGE "WHEEL. A wheel con¬ 
trived for an omnibus, with a disc capable 
of being lowered against the wheel into a 
groove in the rail of the tramway and 
drawn up when running on the pavement, 
has been held a flange wheel. 6 C. P. D. 70. 

FLAT. When used as a description of 
anything respecting an arm of the sea 
means a level place over which the water 
stands or flows. 34 Conn. 424. 

A floor or separate division of a floor, 
fitted for housekeeping and designed to be 
occupied by a single family. Cent. Diet. 

A building, the various floors of which 
are fitted up as flats, either residential or 
business. 

A flat is in law a house, though in fact only 
a part of one in the ordinary sense ; L. R. 
8 Q. B. D. 423; and the contract between 
the owner and the occupier is classed 
among 14 contracts for permissive use.” 
Holland, Jur. 254. 

The owner of a building who rents flats 
therein retains control of all portions not 
actually demised to tenants; [1893] Q. B. 
177 ; 9 Allen 17; he is bound to keep such 
portions in a reasonable state of repair, and 
a failure so to do renders him liable in 
damages; 101 Mass . 251; 106 id. 94 ; 129 id. 
83; 151 id. 162; 01 Me. 818; 67 id. 545 ; 31 
Hun 30; 98 N. Y. 7 ; 98 id. 685; 127 id. 881; 
180 id. 269 ; 4 C. B. N. s. 556; 8 C. P. 826 ; 
but the owner is not an insurer, and when 
he has constructed his roofs, pipes, or 
drains with the reasonable foresight com¬ 
monly exercised by prudent men, he will 
not be resjfonsible for a latent defect or an 
unusual stress of circumstances : 27 N. B. 
499 ; L. R. 6 Ex. 217 ; 89 N. Y. Sup. Ct. 
Rep. 246 : 5 Q. B. D. 602. Where the upper 
rooms only are leased, a covenant is Im¬ 
plied on the part of the lessor to give such 
rooms the necessary support; 26 N. Y. 498 ; 
28 Mo. App. 116; and he is under a negative 


duty to do nothing to lessen or decrease 
such support, or to rendeT it insecure ; 50 
Hun 181; 46 id. 521. 

It is the duty of the owner to keep the 
elevators in a reasonable state of repair, 
employ competent persons to work them, 
exercise due regard to the safety of the 
persons using them, keep the approaches 
to them properly lighted, and ke^ep the 
entrance to them on each floor closed when 
the cage is not at that floor ; 3 T. L. R. 500. 
See Elevator. 

As regards the furnishing of artificial 
light in halls and passage-ways, it has 
been held that in the absence of contractual 
obligation there is no legal duty on the 
part of the owner to furnish such light; 
26 N. Y. Supp. 801 ; 131 N. Y. 674; co?i*ra, 
154 Mass. 235. 

The janitor, being appointed and remov¬ 
able by the owner, is, when engaged in 
the discharge of his general duties, the 
landlord’s servant. Any particular tenant 
may sue the owner for damages, if the 
general services so contracted for are not 
rendered, but when a janitor is engaged by 
a tenant on some special service, such 
tenant becomes dominus pro tempore , and 
as such he incurs a liability similar to the 
landlord’s ; so when he attempts to interfere 
with or assume the direction of the janitor 
when the latter is discharging any general 
duty. See [1893] 1 Ch. 1. In either case 
his duties and Liabilities are regulated by 
the general principles cf the law of Master 
and Servant {q. v.). 

The distinction between the tenants of 
flats and lodgers and guests at a hotel is, 
that while the latter may have the exclu¬ 
sive enjoyment of their lodgings or rooms, 
they have not, as have the tenants of flats, 
the exclusive possession ; 30 L. J. M. C. 74. 

See, generally, Apartment ; Lease ; 
Landlord and Tenant. 

A place within a river, cove, creek, or 
harbor, more or lees under water ; “a shallow 
or “shoal water.” Anderson; 34 Conn. 376. 

A flat place on a mountain top. 

FLAVTANUM JTJS (Lat.). A treatise 
on civil law, which takes its name from its 
author, Cneius Flavius. It contains forms 
of actions. Vicat, Voc. Jur. 

FLECTA. A feathered or fleet arrow, 
Cowell. 

FLEDUTTE. A discharge or freedom 
from amercements where one liaving been 
an outlawed fugitive cometh to the place 
of our lord of his own accord. Termes de 
la Ley. 

The liberty to hold court and tako lip 
the amercements for beating and striking. 
Cowel. 

The fine set on a fugitive as the price of 
obtaining the king’s freedom. Spelman, 
Gloss. 

FLEDWITE. FLIGHWITE (Sax. 
flyth, flight, and wite, p unish ment.) A 
discharge from amerciaments, where a 
person liaving been a fugitive came to the 
peace of our King, of his own accord, or 
with license. Termes de la Ley; Cun. 
L. Diet. But some authorities add to this 
definition a quaere whether it is not rather 
a fine set upon a fugitive to be allowed to 
return to the king's place. Cowel; Holt- 
house. 

FLEE FROM JUSTICE. To leave 
one’s home, residence, or known place of 
abode, or to conceal one’s self therein, with 
intent in either case to avoid detection or 
punishment for some public offence. 48 
Mo. 240 ; 8 Dill. 381. 

FLEET. A place of running water 
where the tide or float comes up. 

A famous prison in London, so called 
from a river or ditch-which was formerly 
there, on the side of which it stood. It 
was used especially for debtors and bank¬ 
rupts, and persons charged with contempt 
of the courts of chanoery, exchequer, and 
common pleas. Abolished in 1842 and 
pulled down in 1845. Such persons as had 
been sent there were thereafter sent to 
the Marshalsea. Moz. A W.; Hayden s 
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FOCALE 


Diet. Dates. 

FLEET BOOKS. The original records 
of the marriages celebrate in the Fleet 
Prison between 1686 ahd 1754. These books 
are not, it is said, admissible in evidence to 
prove a marriage, as they were not made 
under public authority, but on a question 
of pedigTee they mig^ht, perhaps, be ad¬ 
mitted to show'the name under which a 
woman passed at the time of her marriage 
there. Tayl. Ev. § 1430. These books are 
now deposited in the office of the registrar- 
general. 

Consist of about three hundred large 
books, or registers, and about a thousand 
“pocket books" containing entries of mar¬ 
riages and baptisms celebrated in or about 
the Fleet Prikm between 1674 and 1754, 
Up to 1821, when they were purchased by 
the Government, they were in private hands. 
After 1821 they were in the Registry of the 
Consistory .Court of London, from which 
they passed to the Registrar-General under 
the Non-Parochial Registers Act, 1840, e. 6, 
Byrne. 

FLEET MARRIAGES. Under the 
common law, neither banns, license, nor 
clergymen were absolutely necessary for the 
validity of a marriage. One of the means by 
which persons might validly be married was 
mere consent of the parties in the presence 
of witnesses. Another valid m e a n s was a 
clandestine marriage by a person in priest's 
ordere. The Fleet marriages were clan¬ 
destinely performed, in defiance of ecclesi¬ 
astical authority, by persons who were, or 
pretended to be, in priest’9 orders : and they 
were therefore valid either qua clandestine 
marriages celebrated by a priest, or qua 
matrimonial contracts in the presence of 
witnesses. They were celebrated by a class 
of disreputable persons living in or about the 
Fleet Prison, who cared nothing for 
ecclesiastical censures, in any room— 
frequently a tap-room—which they saw fit 
to use. The first on record took place in 
1613. From 1674 to 1754 many thousands 
of these marriages took place. In 1753 the 
statute 26 Geo. 2, c. 33 was passed and made 
any such marriage impossible as from 2oth 
March, 1754. Byrne ; Burn, 2nd ed. Hist. 
Fleet Mar. 

FXiEM. A fugitive bondman or villein. 
S pel man. The possession of the goods of 
such fugitives was called flemeswite. Fleta, 
lib. 1. c. 147. 


FLOAT. A certificate authorizing the 
party possessing it to enter a certain amount 
of land. 20 How. 504. See 7 C. C. A. 298. 

A Mexican grant of quantity, as of a cer¬ 
tain number of leagues of land lying with¬ 
in a larger tract, whose boundaries are 
given, is a float, subject to location within 
the tract by the government before it oan 
attach to any specific lands ; 149 U. S. 652 ; 
137 id. 428. 

FLOATABLE. A stream capable of 
floating logs, etc., is said to be floatable. 
2 Mich. 510. 

FLOATING CAPITAL. Capital re¬ 
tained for the purpose of meeting current 
expenditure. 

It includes raw materials destined fer 
fabrication, such as wool and flax products 
in the warehouses of merchants or manu¬ 
facturers ; such as cloth or linen and money 
for wages and stores. De Laveleye, Pol. 
Eo. 

FLOATING DEBT. That mass of 
lawful and valid claims against a corpora¬ 
tion, for the payment of which there is no 
money in the corporate treasury specific¬ 
ally designed, nor any system of taxation 
or other means of providing money to pay, 
particularly provided. 71 N. Y. 374. 

FLODEMABK. High-tide mark. 
Blount. The mark which the sea at flow¬ 
ing water and highest tides makes upon 
the shore. And. 189; Cunningham, Law 
Diet. 

FLOGGING. Thrashing or beating with 
a whip or lash. This system of punishment 
was abolished in the army by act of Aug. 
5, 1861; U. S. Rev. Stat. § 1342 ; in the navy 
June 6, 1872 ; id. § 1642. See Whipping. 

FLOOD. An inundation of water ovei 
land not usually covered by it. Such an 
accident is an Act of God. 4 Harr. Del. 
449. See Act of God. 

FLOODING Land. See Eminent 
Domain ; Water ; Watercourse. 

FLOOB. The section of a building be¬ 
tween horizontal planes. 145 Mass. 8. 
“Floor cloth canvas” has been held to 
be synonymous with " oil cloth founda¬ 
tions ” ; l Otto 362. In a lease the words 
“first floor 11 are equivalent to the “ first 
story ” of a building and include the walls 
unless other words control the meaning : 
145 Mass. 8. 


therewith : and that the state shall ever remain a 
member or the American Union, and any attempt 
to dissolve said union shall be resisted with tne 
whole power of the state. 

FLORIN (called also Guilder ). A coin, 
origin&Uy made at Florence. 

The name formerly applied to coins, both of gold 
and silver, of different values in different countries. 
In many parts of Germany, the florin, which Is still 
the Integer or money-unit in those countries, was 
formerly a gold piece, value about two dollars and 
forty-two cents. It afterwards became a silver coin, 
variously rated at from forty to fifty-six cents, ac¬ 
cording to locality ; but by the German conventions 
of 1637 and 1688 tne rAte or nine-tenths fine and one 
hundred and sixty-three and seven-tenths grains 
troy per piece was adopted, making the value forty- 
one cents. This standard Is the only one now used 
\n Germany ; and the florin or guilder of the Nether¬ 
lands is, also, coined at nearly the same standard 
(weight, one hundred and sixty-sir grains: fineness, 
eight hundred and ninety-six thousandths), the val¬ 
ue being the same. The florin of Tuscany Is only 
twenty-Beven cents In value. 

FLOTAGES. Things which float by ac¬ 
cident on the sea or great rivers. Blount. 

The commissions of water-bailiffs, Cun¬ 
ningham, Law Diet. 

FLOTSAM, FLOTSAN. A name for 
the goods which float upon the sea when cast 
overboard for the safety of the ship, or 
when a Bhip is sunk. Distinguished from 
Jetsam, ana Ligan. Bracton, lib. 2, c. 6 ; 
5 Co. 106 ; Comyns, Dig. Wreck , A ; Bacon, 
Abr. Court of Admiralty, B ; 1 Bla. Com. 
292. Se^ Jettison ; Ligan. 

FLOTJD-MA BKE. Flode-mark, which 
see. 

FLOWAGE. The overflowing with 
water, the water which thus overflows, 
Webster. 

Tho natural flowage of water from an 
upper estate to a lower one is a servitude 
wnich the owner of the latter must bear, 
though the flowage be not in a natural 
watercourse with well defined banks; 96 
Mich. 586 ; 46 Cal. 346 ; 98 id. 157. Where 
one drains water from his land into the 
highway, causing another’s crops to be 
damaged by flowage through a drain con¬ 
nected with the nighway, he is liable ; 
44 III. App. 649. See Eminent Domain ; 
Water; Watercourse. 

FLOWING LANDS. Raising and 
settling back water on another’s land by 
a dam placed across a stream or water¬ 
course which is the natural drain and out¬ 
let for the surplus water on such land, 2 
Gray 235. See Eminent Domain ; Water ; 
Watercourse. 


(From Sax. /lean, to kill or alay.) As 
outlaw. Tomlin. 

FLESH. Includes live flesh and dead 
flesh. 2 Pa. Dist. Rep. 437. 

FLET. A house or home. Cowell. 

FLETA. The title of an ancient law¬ 
book, supposed to have been written by a 
judge while confined in the Fleet Prison ; 
written about 1290. 


It is written in Latin, and is divided into six 
books. The author lived in the reigns of Edward 
U- “P d m See Ub. 2, cap. Is, f Item mtod 

nulius l Ub. 1, cap. 20, | qua catperru.nl; 10 Coke, 
pref. Edward H was crowned a. d. 1808. Edward 
in. was crowned 1826, and reigned till a. d. 1877. 
During this period the En glis h law was greatly ixn- 

{ )roved, and the lawyers and judges were veryi 
earned. Hale. Hist. Comm. Law 168 ; 4 Bla. Com. 
427, says of this work “that it was for the most 
part law until the alteration of tenures took place." 
The same remark he applies to Britton and Heng- 
ham. u 


But a late work speaks of it as "little better than 
an ill-arranged epitome.” I Poll. A M. Hist. EngL 


FLICHWTTE. A fine on account of 
brawls or quarrels, SpeL Gloss. 

FLIGHT. In Criminal Law. The 
evading the course of justice by a man’s 
voluntarily withdrawing himself. Former¬ 
ly , if the jury found that the party fled for 
it, whether he were found guilty or not of 
the principal charge, he forfeited his goods 
and chattels. 4 Bla. Com. 887. Evidence 
of the flight of an accused person Kad a 
tendenc y to e stablish guilt ; 164 U. 8. 492. 
See Fugitive from Justice; Extradition. 

FL IGHT W ITE. The <«"»» as Fled- 
WTTE (g, v.). 


The horizontal part of the interior of a 
building upon which persons walk. English. 

The floor of ft court, in England, is that 
part between the judge's bench and the 
Front row of counsel. Litigants appearing in 
person, in the High Court or Court of Appeal, 
are supposed to address the court from the 
floor. R. A L. Diet. 

In Parliamentary Praotioe. That 
member of a public body in session whose ri gh t, 
it is to speak, i. e. who has been recognized by 
the chairman, or other person presiding at 
the time, is said to “have the floor”; in 
other words, to be entitled to address the 
meeting in preference to any other member. 
Id. 


FLORENTINE PANDECTS. A copy 
of the Pandects, discovered accidentally at 
Am&lphi, Italy, about 1187, and afterwards 
removed to Florence. Butl. Hor. Jur. 90. 


FLORIDA. The name of one of the 
states of the United States of America, be¬ 
ing the fourteenth admitted to the Union, 
It was discovered by Ponce de Leon in 1518; 
settled by Huguenots in 1562, and penna- 
aently settled by Spaniards at St. Augus¬ 
tine in 1565; and ceded to. Great Britain in 
1768, to Spain in 1783, and to United States 
n 1819. The Americans took possession in 
1821. 


u admitted Into the Union in 1646 by virtue o 
ihe act of congress entitled : “ An act for the ad 
mission of the states of Iowa and Florida into th 
union," approved March 8, 1845, and the preeen 
constitution was adopted Feb. 25,10G8. 

The declaration of rights, in addition to the usus 
guarantees, provides as follows: That the pars 
mount allegiance of every citizen (s due to th 
federal government* and that do power ezlata wltl 
the people of the state to dissolve its connectloi 


FLTTCTU8. Flood ; flood tide. Bracton 
fol. 255. 

FLUMEN (L. Lat.). In Civil Law. 
The name of a servitude which consists in 
the right of turning the rain-water, gath¬ 
ered in a spout, on another’s land. Er&kine, 
Inst. b. 2, t. 9, n. 9 ; Vicat, Voc, Jur. See 
Stillicidium. 

FLUMINiE VOLTTCRES. Wild 
fowl; water fowl. 11 East 571. 

FLUviOUS. A public river; flood 
tide. 

FLY .FOB IT. Anciently, it was the 
custom in a criminal trial, to inquire 
after a verdict of not guilty, “Did he fly 
for it ? ” Abolished by 7 & 8 Geo. IV. o. 28. 
Wharton. 

The question “Did he fly for it?” was 
anciently put to a jury in order to enable 
them to find whether one charged with 
treason or felony had fled in order to avoid 
justice. Byrne. 

FLYING SWITCH. This is made by 
uncoupling the cars from the locomotive 
while m motion, and throwing the cars on 
to the side track, by turning the switch, 
after the engine has passed it, upon the 
main track. 29 Iowa 39. See Railroad. 

FLY Iff A. One escaped from justice ; a 
fugitive. Anc. Inst. Flyman Frymth. waa 
the offence of harboring a fugitive ; id. 

FOCAGE. Housebote; flrebote. Cowel. 

FOCALE (L. Lat.). In Old English 
Law. Firewood. The right of taking 
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wood for the fire. Fire-bote. Cunning- 
ham, Law Diet. 

FODERUM (L. Lat.). Food for horses 
or other cattle. Cowel. 

In feudal law, fodder and supplies pro¬ 
vided as a part of the king’s prerogative for 
use in his ware or other expeditions. Cowel. 

FODERTORIUM. Provisions to be 
paid by custom to the royal purveyors. 
Cowel. 

FCEDUS (Lat.). A league; a compact. 

FCEMTNA VERO CO-OPERTA. A 

feme covert. 

FCENERATION. See Feneration. 

FCKNTTS NAUTICUM (Lat.). The 
name given to marine interest. 

The amount of Buch interest is not limited 
by law, because the lender runs so great a 
risk of losing his principal. Erekine, Inst, 
b. 4, t. 4, n. 76. See Marine Interest. 

FCESA. Herbage; grass. CoweL 

FCETICTDE. In Medical Jurispru¬ 
dence. Of late years this term has been 
applied to designate the act by which crimi¬ 
nal abortion is produced. 1 Beck, Bled. 
Jur. 288 ; Guy, Bled. Jur. 133. See Infant¬ 
icide. 

FCETURA (L. Lat.). In Civil Law. 
The produce of animals, and the fruit of 
other property, which are acquired to the 
owner of such animals and property by 
virtue of his right. Bowyer, Mod. C. L. c. 
14, p. 81. 

FOETUS (Lat.), In Medical Juris¬ 
prudence. An unborn child. An infant 
tn ventre sa mdre. 

An arbitrary distinction Is made by some writers 
between fa-tue and embryo, the latter term being 
used for the product of conception up to the fourth 
month of gestation and the former term after the 
fourth month. 

Although it is often important to know the age of 
the fcBtua. there U great difficulty in ascertaining 
the fact with the precision required In courts of law. 

The great difference between children at birth, as 
regards their weight and size. Is an Indication of 
thoir condition while within the womb, and Is a suf¬ 
ficient evidence of the difficulty as to the age of the 
fcBtus by Its weight and size at different periods of 
its existence. 

Thousands of healthy Infants have been weighed 
Immediately after birth, and the extremes nave 
been found to be two and eighteen pounds. It is 
very rare indeed to And any weighing as little as 
two pounds, but by no means uncommon to find 
them weighing four pounds. So it Is with the length, 
which varies as much as that of the adult aoes 
from the average height of the race. 

Neither can anything positive be learned from the 
progress of development; for although tbecondition 
of the bones, cartilages, and other parts will gen¬ 
erally mark with tolerable accuracy the age of a 
healthy faetua, yet an uncertainty will arise when 
It Is found to be unhealthy. It has been clearly 
proved, by numerous dissections of new-born 
children, that the foetus Is subject to diseases which 
interfere with the proper formation of parts, ex¬ 
hibiting traces of previous departure from health, 
which had interfered with the proper formation of 
parts and arrested the process of development. 

Interesting as the different periods of develop¬ 
ment may Be to the philosophical inquirer, they 
cannot be of much value In legal inquiries from 
their extreme uncertainty in denoting precisely the 
age of the fcetu9 by unerring conditions. * 

See Atner. Text Book Obstetrics; 1 Beck, Med. 
Jur. 240 ; Blllord on Infants, Stewart trans. 86, 87, 
and App.; Ryan. Med. Jur. 187; i Chltty, Med. Jur. 
409 ; Dean, Med. Jur. ; 2 Witth A Beck. Med. Jur. 
201. And see the articles Binrft. Dead-Born ; En 
Vcntre ba Mese; Fceticidk ; Imtamtxcidk ; Lute ; 
PBXOHANCY ; QuiCXJEHINO. 

FOG. Watery vapor precipitated in the 
lower Jiart of the atmospnere, and disturb¬ 
ing its transparency. It differs from cloud 
only in being near the ground. Webster. 

It has been held that fog is a generic term, 
descriptive of all conditions of the atmos¬ 
phere increasing the perils cf navigation, and 
that its meaning should not be limited to the 
strictly technical definition dT the word, 
excluding mist or falling snow. 13 A. A E. 
Ency. 2nd ed., 727 ; 71 Fed. Rep. 215. ' 
Every vessel must, in a fog, mist, falling 
snow, or heavy rain storm, go at a moderate 
speed, having careful regard to the-existing 
circumstance# and conditions; 137 U. S. 380. 
A speed of six' miles per hour is excessive 
Tor a steamer in a dense fog, where she is 
emerging from New York narbor and is 
likely to meet; vessels from many points of 
the compass ; 158 U. 8. 04. 

The owner of a sailing vessel cannot sub¬ 


stitute for the fog-horn which she is re¬ 
quired by the sailing regulations to carry, 
an instrument blown by steam, and in their 
opinion more efficient than the fog-horn : 
5 U. 8. App. 314. See 158 U. S. 94. A 
vessel is not properly equipped at sea which 
has no spare mechanical fog-horn ; 55 Fed. 
Rep. 117. 

A steamer failing to slack its speed in a 
fog is at fault in case of collision ; 6 U. S. 
App. 314 ; 1 id. 614; 54 Fed. Rep. 542 ; 52 
ia. 400; [1892] Prob, 105. See Collision. 

FOGAGIUM (L. Lat.). Coarse, rank 
grass which has not been eaten off in the 
summer. Cowel. 

FOI. In French Feudal Law. Faith; 
fealty. Guyot, Inst. Food. c. 2. 

FOLNTSUM. The fawning of deer. 
Bpel. Gloss. 

FOITEKER8. Vagabonds, Blount. 

FOLC-GEMOTE (spelled, also, folk- 
mote, folcmote , folkgemote ; from folc , 
people, and aemote, an assembly). 

A general assembly of the people in a 
town, burgh, or shire. 

During the time at which the separate tribal 
cations of Britain were under the control or supre¬ 
macy of the kingdoms of Northumbria, York, and 
West Saxony successively, the term was applied to 
the co>w*i7iur» of the freeholders of each village. 
Tacitus calls It the nation assembled in arms. Their 
meetings were hold each fortnight, and the member 
bound themselves reciprocally to the peaceable 
behavior of thomsdlves, their families, and their 
dependents; 2 Burke, Abr. Eng. Hist. ch. 7. They 
chose their rulers, the folc kincs, at this tribal moot, 
settled matters of unjust' trading, the common till¬ 
age and pasturage, and all things that concerned 
tne common householder ; 1 Soc. Eng. 126,13U. The 
conqueror so far as possible endeavored to preserve 
the customs of the people, but with the growth of 
the royal power the most Important questions were 
referred to the councillors or the king, comprising 
the bishops, abbots, and eorldennen who succeeded 
the folc kings in the folks or shires and designated 
the witenagemote or council of the wise men ; this 
In turn dissolved into the cuna regie; Inderwlck, 
King's Peace. About this period the spelling of the 
word changes from folc-moot to folk-moot. The 
meeting of the folk-moot was then transferred to 
London, and was Jield thrice a year, qnd the princi¬ 
pal duties that devolved upon it were to hear royal 
reclamations and statutes, to choose mayors and 
urgesaes, and to pronounce upon offenders the 
sentence of outlawry ; 1 Poll, ana Maitl. 842. The 
folk-moot and the witenagemote are said to have 
been the foundation of the English Parliament. 
See Stubbs, Sel. Chars. 10-18; Inderwlck, King's 
Peace; Bagehot, Physics and Politics; Manwood, 
For. Laws ; Spelman, Gloss.; De Brady, Glees.; 
Cunningham, Law Diet. ; Parliament ; Wittenaqe- 
kote. 

FOLCLAND (Sax.). Land of the 
people. Spelman, Gloss. Said by Black- 
stone to be land held by no assurance in 
writing, but to have been distributed 
amongst the common people at the pleasure 
of the lord, and resumable at his discre¬ 
tion. 2 Bla. Com. 90; Cowel. 

It was, however, probably, land which 
belonged to the community, and which, 
being parcelled out for a term to people of 
all conditions, reverted again to the com¬ 
mons at the expiration of the term. 1 
Spence, Eq. Jur. 8 ;«Wliart. Law Diet., 2d 
Load. ed. 

The subject of land-tenure among the Anglo-Sax¬ 
ons is very obscure. Doubtless all laud was origi¬ 
nally held in common by the tribe or kingdom, and 
out of this after a time portions of It were disposed 
of to Individuals. Individual ownership was gen¬ 
erally designated by the term alod, which com¬ 
prised original allotments which had the name etkel. 
and those which were carved out of the common 
lands by grant or charter. The tenure of the latter 
was designated by the term bocland, which Is de¬ 
scribed as " land which is held under ebook, under 
a prlvlleglum, modelled on Roman precedents, ex¬ 
pressed in Latin words, armed with ecclesiastical 
sanctions, and making for alienation end Individ¬ 
ualism." 8 Eng. Hist. Rev. 1-17. The folcland which 
Was not granted as bocland could be let out for 
temporary occupation as laenlond. A late theory 
maintained. In the review quoted, by Dr. VJnogra- 
doff la that folcland Indicated an estate, not belong¬ 
ing to the folk, but held bn folk-right or customary 
law, and not subject to disposition of the bolder. 
td. ; Medley, Eng. Const. Hist. 10. On tfaiB theory 
the modern copy-holders are termed the historical 
successors of tne owners of folcland ; id. 8fl ; Pol¬ 
lock, Land Laws 48. Nothing Is certain except that 
the terms referred to were used, but their precise 
scope Is the imprest speculation, and successive 
writers invent new theories with the freedom which 
Is invited by the leek of definite historical or docu¬ 
mentary Information. The subject affords ample 
■cope for theorising, as most of what is written op¬ 
en the subject Is of this character, and it is said that 
the word loiklaod Is only found technically used 
three timea in Anglo-Saxon documents. 

The theory of vinogr%doff. above stated Is earn¬ 


estly supported by Professor Maitland, in his 
Domesday Book and Beyond (which appears while 
this article Is still in press). He says, referring to 
the author cited: “ His argument has convinced 
us : out as it la still new we wilt take leave to re¬ 
peat it with some few additions of our own.” The 
subject of book-land and folk-land is elaborately 
discussed and the three documents in which the 
latter word occurs, as above stated, are fully de¬ 
scribed. The conclusion is thus stated: "Land, It 
would seem, Is either book-land or folk-laud. Book- 
land, Is land held by book, by a royal and ecclesias¬ 
tical privilegium. Folk-land is land heid without 
book, by unwritten title, by the folk-i&w. 4 Folk- 
land, is the term which modern historians have re¬ 
jected in favour of the outlandish alod. The holder 
of folk-land is a free land owner, though at an early 
date the king discovers that over him and his land 
there exists an alienable superiority. Partly by alien¬ 
ations of this superiority, partly perhaps by gifts of 
land of which the king is nimself the owner, book- 
land Is created. Edward’s law speaks as though it 
were dealing with two different kinds of land. But 
really it Is dealing with two different kinds of title 
. . . the same land might be both book-land and 
folk-land, the book-land of the minster, the folk- 
land of the free men who were holding, not indeed 
‘of’but still ‘under’ the minster. They or their 
ancestors had held under the king, but the king 
had booked their land (which also in a certain sense 
was bis land) to a church. . . . ‘ Booklaod ’ is a 
briefer term than * land held by book-right'; ‘ folk- 
land ’ isa briefer term than ‘ land held by folk-right.’ 
The same piece of land may be held by book-right 
and by folk-right; It may be book-land and folk- 
land too.” 

See Medley, Eng. Const. Hist. 16; Stubbs, Const. 
Hist. 38 • 1 Poll, and Maitl. 88 ; Kemble, Sax. in Eng. 
806 ; Lodge, Essays in Anglo Saxon Law 68; Malt- 
Land, Domesday Book 226, 268. 

FOLC-RIGHT. The common right of 
all the people. A law common to all the 
realm, mentioned by King Edward the 
elder. It is doubtless in the same sense 
that the phrase common law originated, 
1 Bla. Com. 65, 67. 

FOLD-COURSE. In English Law. 

Land used as a sheep-walk. 

Land to which the sole right of folding 
the cattle of others is appurtenant: some¬ 
times it means merely such right of fold¬ 
ing. The right of folding on another’s 
land, which is called common foldage. 
Co. Litt. 6 a, note 1 ; W. Jones 375; Cro. 
Car. 432 ; 2 Ventr. 139. 

FOLD-SORE: A feudal service which 
consisted in the obligation of the tenant 
not to have a fold of nis own but to have 
his sheep lie in the lord’s fold. He was said 
to be con$uetu* ad foldam , tied to his lord’s 
fold. The basis of this service is thus ex¬ 
pressed by a recent writer: “ It is manure 
that the lord wants ; the demand for man¬ 
ure has played a Large part in the history 
of the.human race.” Maitland, Domesday 
Book 76. In East Anglia the peasants had 
sheep.enough to make this an important 
social institution ; id. 442. 

FOLDAGE. A privilege possessed in 
some places by the lord of a manor, which 
consists in the right of having his tenants’ 
sheep to feed on his fields, so as to manure 
the land. The name of foldage is also given 
in parts of Norfolk to the customary fee 
paid to the lord for exemption at certain 
times from this duty. Elton, Com. 45, 46. 
See Fold-Soke. 

FOLGAEU. Menial servants ; follow¬ 
ers. Bract, 

FOLGERAS. See Heordfeste. 

FOLGERE. In Old Engiiah Daw. 

A freeman who has no house or dwelling of 
his own, but is the follower or retainer of 
another (heorthfaest), for whom lie per¬ 
forms'certain predial services. Anc. Inst. 
Eng. 

FOLGER8. Menial servants or fol¬ 
lowers. Cowel. 

FOLGOTH. Official dignity. 

FOLIO. A leaf. The references to the 
writings of the older law-authors are 
usually made by citing the folio, as it was 
the ancient custom to number the folio 
instead of the page, as is done in modern 
books. 

A certain number of words specified by 
statute as a folio. Wharton. Origi d ating, 
undoubtedly, in some estimate of the num¬ 
ber of words which a folio ought to con¬ 
tain. 
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In Michigan it has been held that a 
legal folio is one hundred words : 88 Mich. 
639 : and that number is generally made a 
folio by stAtute ; R. S. U. S. § 828. 

FOLK-LAND. See Folo-Land. 

FOLK-MOOT. See Folc-Gemotk ; Wit- 


of a dog’s feet (expediting him). To be 
quit of footgeld is to have tne privilege of 
keeping dogs in the forest umaxoed with¬ 
out punishment or control. Manw. For. 
Laws, pt. 1, p. 86 ; Crompton, Jur. 197 ; 
Termes de la Ley; Cunningham, Law 
Diot. ; Expeditation 


tena-Gemote. 

FOLLOWING BASIS. An agree¬ 
ment that an adjustment in general aver¬ 
age shall be made on the '* following basis,” 
followed by a statement of the amount to 
be contributed for the valuation of the ship 
after collision, and the valuation of the 
freight and the cargo, does not mean that 
the freight shall be assessed on its gross 
valuation, but merely that the valuation 
shall be taken as the foundation upon which 
the adjustment shall be made according to 
law; and if the law applicable prescribes 
that the freight shall be assessed at one 
half its gross value, as in California, this 
will prevail. 58 Fed. Rep. 801. 

FONDS FERDUS. In French Law. 

Capital is Baid to be invested a fouds per¬ 
du* when it is stipulated that in considera¬ 
tion of the payment of an amount as inter¬ 
est. higher than the normal rate, the lender 
shall be repaid his capital in this manner, 
The borrower, after having paid the inter¬ 
est during the period determined, is free as 
regards the capital itself. Arg. Fr. Merc. 
Law 560. The repayment of a 

sum by paving an instalment of it with the 
interest. English. 

FONSADEBA. In Spanish Law. 

Any tribute or loan granted to the king 
for the purpose of enabling him to defray 
the expenses of a war. 

FONTANA. A fountain of water. 
Bract, fol. 233. 


FOOD. What is fed upon to support 
life by being received within and assimi¬ 
lated by the organism of an animal or 
plant ; nutriment; aliment; provisions ; 
victuals. Webster. 

The exposure of unwholesome provisions 
for sale as food is not criminal, unless the 
person guilty thereof knew of their un¬ 
wholesome character ; 44 Mo. App. 429. 
Although a statute suppressing the manu¬ 
facture of oleomargarine may be unneces¬ 
sarily oppressive, redress can only be had 
through the legislature ; 127 U. 8.678. See 
OLEG!! ARf» A P TNE. 

A dealer who sells food sealed in a can to 
a buyer who knows that the seller has not 
prepared nor inspected it, and is ignorant 
of its contents, except so far as results 
from the fact that ne has purchased it 
from others, gives no implied warranty that 
it is wholesome and fit for use; 88 N. Y. 
Supp. 1952. See Adulteration ; Health. 


FOOD AND DRUG ACTS. Acta 
intended to serve one or both of two pur¬ 
poses : To pr ese rve the public health, and 
to prevent deception. The title of the federal 
law, the so-called Food and Drugs Act, 
June 30, 1906 which is typical, is “An act 
for preventing the manufacture, sale, or 
transportation of adulterated or misbranded 


or poisonous or deleterious foods, drugs, 
medicines, and liquors, and for regulating 
traffic therein, and for other purposes/* 
West. P. F. & D. L. 1. 


FOOT. A measure of length, contain-' 
ing one-third of a yard, or twelve inches. 
See Ell. Figuratively it signifies the con¬ 
clusion, the end ; as, the foot of the fine, 
the foot of the account. See 10 Mete. 26 ; 
5 McLean 806. 


FOOT OF THE F INK . The fifth 

port or the conclusion of a A » e r It in¬ 
cludes the whole n&atter, reciting thw 
names of the parties, day, year, end place, 
and before whom it waa acknowledged or 
levied. 2 Bin. Com. 861. 

FOOT FRONT. See Fbont Foot. 

FOOTGELD. An amercement for not 
on ta ng out the ball or cutting off the claws 


FOOTPRINTS. Impressions made by 
the feet of persons, or their shoes, boots, 
or other covering for the feet, on the 
ground, snow, or other surface. In the 
same category are also impressions of shoe- 
nails, patches, abrasions, or other peculiar¬ 
ities therein. When found at or near the 
scene of a crime they often lead to the 
identification of guilty parties. 

** The presumption founded on these cir¬ 
cumstances has been appealed to by man¬ 
kind in all ages, and in inquiries or every 
kind, and it is so obviously the dictato of 
reason, if not of instinct, that it would be 
superfluous to dwell upon its importance.” 
Will, Circ. Ev. 194. It is said that evidence 
of footprints and their correspondence with 
defendant’s feet may be proved even when 
his agency is disputed, not as alone con¬ 
vincing. or indeed, available, but as tend¬ 
ing to establish a case ; Whart. Cr. Ev. 
§ 795 ; oven where the defendant’s proof 
tended to establish an alibi; 25 S. W. Rep. 
(Tex.) 629. Evidence of footprints alone 
has been held insufficient to convict; 1 F. 
A F. 354; 19 la. 230; 17 Fla. 669; and 
unless the measurement is careful and ac¬ 
curate. or there is some peculiarity shown, 
the probative force isslight; 31 Fla. 240 ; 3 
N. Y. Crim. Rep. 4Ott ; 67 Ga. 482; 89 Mo. 
168; but iu many cases such peculiarities 
have been shown and evidence of the foot¬ 
prints admitted ; 8 Tex. Cr. App. 30 ; 117 HI. 
271 ; 59 Ga. 788; 17 Kan. 458; 10 Crim. L. 
Mag. 890 ; but a conviction on such evidence 
will be reversed for refusal to admit proof 
for the defendant that he has never worn 
a shoe which would make such a print; 12 
Tex. Crim. App. 219 ; the discovery and 
comparison should be prompt with relation 
to the ciime ; 53 Ga. 253 ; and the measure¬ 
ment should be accurate; 12 Tex Crim. 
App. 219 ; 8 id. 832; though it need not be 
immediate, the question of time going to 
the weight of the evidence, not to its com¬ 
petency ; 68 Cal. 576. 


The identification of such trucks is a 
matter of common observation, which does 
not require expert testimony ; 63 N. Y. 
590; 68 Ala. 509; 84 N. C. 750; and only 
the peculiarity of the tracks and the facte 
of icfentification may be proved, but not the 
opinion of the witness whether they were 
made by the defendant; 7 Neb. 320; 88 
Ala. 193 ; 98 id. 10 ; but a witness has been 
permitted to prove the measurement of the 
tmeksand their exact correspondence with 
the shoe of the defendant; 80 Tex. App. 
482; the examination and the comparison 
need not be made in the presence of the 
defendant; 84 NT. C. 706; nor can he be 
compelled to put his foot in the track to 
make evidence against himself ; 63 Ga. 667 ; 
but where he was compelled to do so the 
evidence was admitted ; 74 N. C. 646 ; and 
tracks have been voluntarily made by 
the accused before the jury for comparison 
with those proved ; 80 Ga. 269. Comparison 
of the shoes with the footmarks should be 
made before the former are put in the 
marks; 1 Lew. C. C. 116; and where this 
was not done the evidence on the subject 
was rejected; id. 


Such evidence, even if established beyond 
doubt, is liable, as in all cases of circum¬ 
stantial evidence, to be the subject of 
fabrication, or erroneous inference ; see the 
case of Mayenc, Gabriel 403, where the 
shoes of another person were put on by one 
committing a crime; and the celebrated 
case of Thornton, fully reported in Will, 
Cure. Ev. 286, where an alibi was success¬ 
fully proved after apparently conclusive 
circumstantial evidence, including foot¬ 
prints. 

Proof may be made by ^borse-tracks cor¬ 
responding with those made by a hone of 
defendant; 82 Tex. Criin. App. 112; or 
that shoes taken from such hone fitted the 
tracks ; 28 Ala. 44 ; and when the prisoner 


had reversed the shoes of his horse after 
reaching the house, to give the impression 
that two persons hud been there, the artifice 
led to his detection by the discovery of 
recent nail-marks in the horse’s hoof; 
Spooner’s Case, 2 Chand. Am. Crim. Tr.; 
but horse-tracks alone are not sufficient to 
convict; 65 la. 614; and see 8 Tex. Cr. 
App. 832. 

For a full discussion of the subject, see 
Will, Circ. Ev. 194-204, in which will be 
found most of the cases here cited and 
many others. 

The mark of a foot : footstep ; & trace ; a 
footmark. Worccster Diet. 

In Criminal Law. On a question of 
identity, footprints are admissible as evi¬ 
dence if they correspond to those which 
would be made by the boots probably worn, 
(63 N. Y. 590), or the horse probably ridden, 
(23 Ala. 44), yet alone are inadequate to 
justify a conviction. (1 Fost. 4 F. 354.) 
2 Bishop, New Crim. Pro. 2nd ed., 943. 

FOR. In place of or in front of. 37 Wis. 
265. Because or on account of ; by reason 
of ; as agent for ; in behalf of. 31 N. Y. 
103; Agent. Used in connection with a 
period it means " during,” where publica¬ 
tion is required for at least thirty days, one 
publication thirty days before the sale 
would not be a compliance. 18 Neb. 139. 
And see l8 Ohio 563 ; 12 Kan. 493. It may, 
if necessary, be inserted in a statute by 
judicial construction ; 25 Minn. 522. 

In a contract it implies a condition 
precedent ; Hob. 41; 5 M. &. S. 187. See 
also 12 Mod. 455. 

In French Law. A tribunal. Le for 
interieure, the interior forum ; the tribunal 
of conscience. Poth, Obi. pt. 1, c. 11^ 
art. 3. 

FOR ACCOUNT OF. A phrase used 
in an order, draft, or memorandum to desig¬ 
nate the person against whom, or account 
against which, the thing or sum is to be 
charged. 

FOR THE ACCOUNT, SELLING. 

A method of Belling stock by stock brokers. 
The broker may, in executing the order of 
a client, enter into a contract fer the specific 
amount of stock ordered to be bought or 
sold, or may include such order with others 
he may have received in a contract for the 
entire quantity, or in quantities at his con¬ 
venience. 

Neither in stock exchange contracts is 
there any real appropriation to any particu¬ 
lar client of any particular stock in any 
transaction entered into with the jobber. 
Each transaction only forms an item in an 
account with that jobber, or, more correctly, 
with the house generally—that is to say, 
specific delivery or acceptance of that 
amount of stock is not necessarily made: 
but the transaction is liable to be balanced 
at any time during that account by a counter 
transaction by the same broker on behalf 
of the same or any client, or even on his own 
behalf, so that the balance only of all 
purchases and sales of that particular stock 
made by the broker in the nouse generally 
is to be finally accepted or deliverea by him, 
and this through tne instrumentality of the 
clearing house and the system of tickets. 
182 U. S. 487, quoting Dos Paasos on Stock 
Brokers and Stock Exchanges, 276. 

FOR COLLECTION. See Indorse¬ 
ment. 

FOR DEPOSIT TO THE CREDIT 
OF. See Indorsement. 

FOR GOOD CAUSJ3. A statute au¬ 
thorizing a continuance “ for good cause ” 
in the absence of a party is satisfied by 
proof of the illness of plaintiff in another 
state, and the ignorance of his attorney of 
the names of the witnesses and the details 
of the case. 85 Cal. 686. 

Has no certain meaning in a stipulation 
for canceling a contract. 14 A. 4 E. Eney. 
2nd ed., 1074 ; 40 Mich. 324. In a statute 
for the removal of a public officer for good 
CAuse, the cause must be one which touches 
the qualifications of the officer for the office, 
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and shows that he is not a tit or proper 
person to perform the duties thereof. Id.; 
45 Neb. 321. 

Where the charter of a railroad provided 
that the report of the commissioners appointed 
to appraise compensation for land might be 
set aside for good cause shown, it was held 
that nothing was good cause for setting aside 
the report but such matters as led to a 
reasonable apprehension that an injustice 
had been done in settling the amount of 
damages, or some improper conduct on the 
part of the commissioners, the company, 
or their agents in regard to the assessments. 
Id.; 14 N. J. L. 162. 

FOB AT LEAST. As applied to a 
number of days required for notice this 
phrase includes either the first or last day, 
but not both. 28 Atl. Rep. (N. J.)578. See 
Tnrg See At Leabt. 

FOB THAT. In Pleading. Words 
used to introduced the allegations of a dec¬ 
laration. “For that” is a positive allega¬ 
tion ; “For that whereasis a recital. 
Hamm. N. P. 9. 


FOB THAT w HEBE AS . Introduc¬ 
tory words in pleading. See Hamm. N. P. 
9. These words are used in the introduc¬ 


tion of the statement of the plaintiffs case 
as a recital in the declaration in all actions 


except trespass, in which there being no 
recital the expression was “For that. 1 
Burr. Inst. Cler. 170. 


FOB USE, Words used to describe a 
suit, judgment, or decree in which the 
nominal plaintiff sues for the benefit or 
advantage of another. This is necessary in 
some cases where an assignee is obliged to 
sue in the name of the assignor. The style 
of the suit is “ for use, etc., vs. B.” 

Loans for use are distinguished from 
loans for consumption; the former being 
those in which the article bailed is to be 
used and returned and the latter those in 
which it may be consumed and returned 
in kind. 


FOB VALUE AND WITHOUT 

NOTICE. See Purchaser for Value 
and Without Notice. 


FOB WHOM IT MAY CONCERN. 

A general clause in a policy of insurance, 
intended to apply to all persons who have 
any insurable interest. 1 Phill. Ins. 152, 
This phrase, or some similar one, must be 
inserted, to give any one but the party 
named as the insured rights under the 
policy. See 1 Term 313, 464; 1 B. & P. 316, 
345 ; 2 Maule & S. 485 ; 12 Mass. 80 ; 13 id. 
589 ; 6 Pick. 198; 2 Pars. Marit. Law 29, 
477 ; 13 East 274. 

FORAGE. Hay and straw for horses, 
particularly in the army. Jac. 

FOBAGIUM. Straw when the com is 
threshed out, CoweL 


FORAKER ACT. The act which 
i empbrariiy provided a civil government and 
revenues for the Island of Porto Rico. 182 
U. S. 247. (Approved April 12, 1900, 31 

Stat. 77, c. 191.) 


FOBANEUS. One from without; a 
foreigner ; a stranger. Calv. Lex. 

FOBATHE. One who can take oath 
for another who is accused of one of the 
lesser crimes. Manw. For. Laws 8; 
Cowel. 

FOBBALCA. In Old Records. A 

forebalk; a h<dk (that is, an unplowed piece 
of ground) lying forward or next the high¬ 
way. Cowel. 

FOBBANER. To deprive forever. To 
shut out. 9Ric. II. cap. 2; 6 Hen. VI. cap. 
4 ; CoweL 

FORBANNTTUS. A pirate ; an out¬ 
law. 

FOBBARBE. To deprive one of a 
thing forever. Cowel. 

FORBATU DUB. The aggressor slain 
in combat Jac. 


FOBBEABANuiS. A delay In enforc¬ 
ing rights. The aot by which a creditor 
waits tor the payment of a debt due him 
by the debtor alter it has beoome due. It 
is sufficient consideration to support as¬ 
sumpsit. 

An agreement to forbear bringing a suit 
for a debt due, although for an indefinite 
time, and even although it cannot be con¬ 
strued to be an agreement for a perpetual 
forbearance, if followed by actual forbear¬ 
ance for a reasonable time, is a good con¬ 
sideration for a promise; 188 Maas. 287 ; 
123 id. 297; 110 id. 889.- 

See Assumpsit ; Consideration. 

FORCE. Restraining power ; validity ; 
binding effect. J 

A law may be said to be Id force when It 1b not 
repealed, or, more loosely, when It can be carried 
Into practical effect. An agreement is in force 
when the parties to it may be compelled to act, or 
are acting, under Its terms and stipulations. 

Strength applied. Active power. Power 
put in motion. 

Actual force is where strength is act uall y 
applied or the means of applying it are at 
hand. Thus, if one break open a gate by 
violence, it is lawful to oppose force to 
force. See 2 Salk. 641 ; 8 Term 78, 357. 
See Battery. 

Implied force is that which is implied by 
law from the commission of an unlawful 
act. Every trespass quare clausum fregit 
is committed with implied force. Co. Litt. 
57 6, 161 6, 162 a; 1 Saund. 81, 140, n. 4 ; 
5 Term 861; 8 id. 78, 858 ; Bac. Abr. Tres¬ 
pass ; 8 Wile. 18 ; Fitzh. N. B. 890 ; 5 B. <fc . 
P. 365, 454. 

Mere nonfeasance cannot be considered 
as force, generally; 2 Saund. 47 ; Co. Litt. 
161. 

If a person with force break a door or 
gate for an illegal purpose, it is lawful to 
oppose force to force ; and if one enter the 
close of another tn et armis , he may be ex¬ 
pelled immediately, without a previous 
request; for there is no lime to make a re¬ 
quest ; 2 Salk. 641; 8 Term 78, 357. When 
it is necessary to rely upon actual force 
in pleading, as in the case of a forcible 
entry, the words "manu forti or “with 
a strong hand,’’ should be adopted; 8Term 
357 ; 4 Cush. 441. But in other cases the 
words "vi et armis” or “ with force and 
arms,” are sufficient. 

Municipal officers seizing private prop¬ 
erty under an order condemning it for a 
street, are not guilty of forcible trespass if 
they use no more force than necessary, 
even though the owner be present forbid¬ 
ding them ; 100 N. C. 497. See Full Force. 

FORCE AND ARMS. A phrase 
us$d in declarations of trespass and in in¬ 
dictments, but now unnecessary in declara¬ 
tions, to denote that the act complained of 
was done with violence. 2 Chitty, Pl. 846, 
850 ; 2Steph. Com. 364. See Force. 

FORCE AND FEAR, called also “vi 
metuque ,” means tliat any contract or act 
extorted under the pressure of force (ins) 
or under the influence of fear ( metus ) is 
voidable on that ground,provided,of course, 
that the force or the fear wus such as in¬ 
fluenced the party. Brown. 

FORCE MAJET7RE (Fr.). Superior 
or irresistible force. Emerig. Tr. des Ass. 
c. 12. See Vis Major. 

FORCED HEIRS. In Louisiana. 

Those persons whom the testator or donor 
cannot deprive of the portion of his estate 
reserved for them by law, except in cases 
where he has a just cause to disinherit 
them. La. Civ. Code, art. 1482. As to the 
portion of the estate they are entitled to, 
see Legitime. The causes for which 
forced heirs may be deprived of this right 
must be stated in the testament and also 
established by proof by the other heirs; id. 
Art. 1492- 

FORCED OUT. Where a license to a 
corporation was to cease if the licensor 
was “ forced out of the company,” and one 
who had acquired all the stock, except that 


held by the licensor, procured from the 
company an assignment of all Its property, 
and induced it to cease doing basin ess, it 
was held that the licensor was “ forced 
out of the company.” US Di. 115. 

The phrase “forced out of the company” 
held to mean exclusion from the active and 
responsible management of the business of 
the corporation, and from the beneficial 
enjoyment of the anticipated profits of the 
enterprise. 13 A. A E. Ency. 2nd cd., 741 ; 
U8 Ill. 115. 

FORCED SALE. In Freotict. A 
sale made at the time and in. the manner 
prescribed by law, in virtue of execution 
issued on a judgment already rendered by 
a court of competent jurisdiction ; a sail 
made under the process of the court, anu 
in the mode prescribed bylaw. 6 Tex. 110. 

A forced sale is a sale against the consent 
of the owner. The term should not be 
deemed to embrace a sale under power in 
a mortgage. 15 Fla. 336. 

When the owner of a homestead estate 
consents to a sale under an execution or 
other legal process, the sale is not forced, 
but is as voluntary as when he directly 
effects the sale and executes the conveyance. 
Anderson; 33 Cal. 27fi. A sale under a 
power in a mortgage is a voluntary, not a 
forced sale. Id.; 15 Fla. 340. 

FORCES. The military and naval re¬ 
sources of a country. 

Regular Forces. While a declaration 
of war in the usual form ealls upon all citi¬ 
zens to proceed to hostilities against the 
enemy, in practice this duty is limited to 
those persons who are impressed with 
military character by the national authority, 
to such, in short, as constitute the regular 
army and navy, (now include the aviation 
forces). 

Irregular Forces. The employment of 
savages, etc., by civilized states as allies or 
subordinates in wars with other savages. 
Except as against their kind, the employ¬ 
ment of savages is now condemned. The 
employment of guerrillas, banditti, etc., come 
unaer this head. 

Navy Forces. In the United States the 
following are recognized as armed forces of 
the state at sea : (1) The officers and mer 
of the navy, naval reserve, naval militia, 
and their auxiliaries; (2) the officers anc 
men of all other armed vessels cruising under 
lawful authority. (Am. Naval Coae. art. 
9) Taylor, Int. Pub. Law. See Military 
Forces. 

FOBCHBAPU M. Pre-emption. 
Blount. 

FORCIBLE ENTRY OR DETAIN¬ 
ER. A forcible entry or detainer consists 
in violently taking or keeping possession 
of lands or tenements, by means of threats, 
force, or arms, and without authority of 
law. Coinyns, Dig. ; Woodf. Landl. A Ten. 
973 ; 2 Bish. Cr. L. 480. 

Such an entry as is made with strong 
hand, with unusual weapons, and unusual 
number of servants or attendants, or with 
menace of life or limb; an entry which only 
amounts in law to a trespass is not within 
statutes relating thereto. 21 Or. 541. 

To make an entry forcible, there must be 
such acts of violence, or such threats, 
menaces, or gestures, as may give reasor 
to apprehend personal injury or danger ir 
standing in defence of the possession. But 
the force made use of must be more than 
is implied in any mere trespass; 8 Term 
357; 10 Mass. 409; 1 Add. Pa. 14; Tayl. 
Landl. & Ten. § 780. 

Driving the tenant from the premise* 
by deadly weapons and an array of num¬ 
bers is a forcible entry ; 100 N. C. 468. II 
is sufficient to support an action of forcible 
entry that it was made against the will of 
the individual when in peaceable possession, 
and there need have been no actual force ; 
46 Mo. Add. 11 ; 48 id. 148 ; 52 icf. 226. 

Proceedings in case of a forcible entry oi 
detainer are regulated by the statutes of 
the several states, and relate to a restitution 
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11 io property, if the individual who com* 
nlams lias Ixvn dispossessed. ns well as to 
t ho punishment of the offender for a breach 
of the public peace. And the plea of 
ownership is no just i heat ion for the party 
complained of ; for no man may enter even 
upon his own lauds in nnv other than a 
peaceable manner. Nor will he Ik* oxcused 
if he entered to make a distress or to en¬ 
force a lawful claim, nor if |>ossession wns \ 
ultimately obtained l>v entreaty ; Woodf. , 
U & T. '741, n. : 3 Mass. 215 ; 1 Dev. & 

R. 804 ; 8 Litt. 184 : 8 Term 301 : but, contra, 
it has U'cn held, that an intruder in quiet 
pe*ises$ion of land may Ik* forcibly expelled 
bv the owner : 21 Or. 541 ; 04 Cal. 5. If 
the owner is guilty of a breach and trespass 
on the person of the intruder in taking 
iK^ssession of his land, he is liable for that, 
nut his possession is lawful, and an action 
of trespass quare. clausum is not maintain¬ 
able against him : 8 Allen 530; 1 W. & S. 
90 ; 54 Pa. 86. This follows the English 
doctrine as expressed by Parke, B. f tnat, 
where a breach of the peace has been com¬ 
mitted by a freeholder who, in order to get 
possession of his land, assaults a person 
wrongfully holding possession of it, al¬ 
though the freeholder may be responsible 
to the public for a forcible entry, he is not 
liable to the other party ; and in an action 
brought against him, it is a sufficient justi¬ 
fication that the tenant w as in possession 
against the will of the owner ; 14 M. & W, 
437. See article in 4 Am. Law Rev. 429. 

A lessee never in possession cannot main¬ 
tain unlawful detainer against the lessor, 
either at common law or statute ; 48 Mo. 
App. 19. A change of possession pending 
a suit for forcible entry and detainer does 
not affect the right of recovery; 141 Ill. 
395. 

Upon an indictment for this offence at 
common law, the entry must appear to 
have been accompanied ny a public breach 
of the peace ; and, upon a conviction for 
either a forcible entry or detainer, the 
court will award restitution of the premises 
in the same manner as a judge in a civil 
court, under, a statutory proceeding, is 
authorized to do upon a verdict rendered 
before him ; 1 Ld. Raym. 512 ; 8 Term 360 ; 
Cro. Jac. 151 ; Al. 50 ; Tayl. LandL A Ten. 

§ 794. 

Neither title nor right of possession is at 
issue, or can be made at issue, in an action 
of forcible entry and detainer; 8 Mont. 
365. 

FORCING FAN. A “forcing fan” is 
a mechanical contrivance used in a coal 
mine for supplying pure or fresh air, which, 
by a process of suction, withdraws the im¬ 
pure air from the air courses in the mine 
and causes the vacuum thus created to 
immediately fill by the pure air entering the 
mine at the main entry, from which it goes 
into the ‘ various entries, brattices or trap 
doors and curtains being maintained at 
certain openings to prevent the escape of the 
fresh air from the passage through which it is 
conveyed to the places of work. 160 Ky. 
731, 170 S. W. 19. 

FORDA. In Old Records. A ford or 
shallow, made by damming or penning up 
the water. Cowel. 

FORDAL (Sax.). A butt or headband. 
A piece. 

FORD ANNO. A first assailant. Bpel. 

Glos. 

FORDEKA. In Old Records. Grass 
or herbage gr owi ng on the edge or bank of 
dykes or ditches. Cowel. 

FORE (Sax.). Before. (F*.) Out. Kel- 
ham. 

FORECLOSE. To shut out; to bar. 
Used of the process of destroying an equity 
of redemption. 1 Washb. R. P. 589; Dan. 
Ch. Pr. 1204 ; Goote, Mortg. 511; 9 Cow. 882. 

FORECLOSURE. In Practice. A 
proceeding in chancery by which the 
mortgagor’s right of redemption of the 
mortgaged premises is barred or closed for¬ 
ever. 


The modern significance of the term, as 
applied to mortgages, isthfttof a sale under 
a judgment of foreclosure, and not the 
judgment itself ; 93 Cal. 600. 

This takes place when the mortgagor has 
forfeited his estate by non-payment of the 
money due on the mortgage at the time ap¬ 
pointed. but still retains the equity of re¬ 
demption; in such case, the mortgagee 
may file ft bill calling on the mortgagor, in 
a court of equity, to redeem his estate 
presently, or, in default thereof, to be for¬ 
ever closed or barred from any right of 
redemption. 

In some cases, however, the mortgagee 
obtains a decree for a sale of the land under 
the direction of an officer of the court, in 
which case the proceeds are applied to the 
discharge of incumbrances, according to 
their priority. See 2 Johns. Ch. 100 ; 9 Cow. 
346 ; 1 Sumn. 401 ; 7 Conn. 152 ; 5 N. H. 30 ; 

1 Hayw. 482 ; 5 Ohio 554 ; 5 Yerg. 240 ; 2 
Pick. 540 ; 2 Gall. 154 ; 4 Me. 495 ; 1 Washb. 
R. P. 580 ; Dan, Ch. Pr. 1204 ; Beach, Mod. 

. Pr. 735. 

n an action to foreclose a mortgage, 
there is no occasion for an entry for breach 
of condition ; 00 Com. 24. Where, before 
beginning suit to foreclose for default in 
paying interest, the defaulted interest was 
paid and accepted, such acceptance is a 
waiver of any claim of forfeiture on ac¬ 
count of the default; 85 Iowa 612. 

As to the subject generally, and also as to 
Railway Foreclosure, see Mortgage. 

FOREFAULT. In Scotch Law. To 
forfeit; to lose. 

FOREGIFT. A premium paid by a les¬ 
see for his lease, separate and distinguished 
from the rent. A payment in advance. 

FOREGOERS. Royal purveyors. 26 
Edw. III. c. 5. 

FOREHAND RENT. In English 
Law. A species of rent which is a premium 
given by tne tenant at the time of taking 
the lease, as on the renewal of leases by ec¬ 
clesiastical corporations, which is consid¬ 
ered in the nature of an improved rent. 1 
Term 486 ; 3 Atk. Ch. 473 ; Crabb, R. P. 
§155. 

FOREIGN. That which belongs to 
another country; that which is strange. 
1 Pet. 348. 

Every nation is foreign to all the rest; 
and the several states of the American 
Union are foreign to each other with re¬ 
spect to their municipal laws; 2 Wash. C. 
C. 282 ; 4 Conn. 517 ; 2 Wend. 411; 12 S. A 
R. 203 ; 2 Hill, S. C. 319 ; 7 T. B. Monr. 585 ; 
5 Leigh 471 ; 3 Pick. 293 ; 10 Wall. 192 ; 09 
Mass. 338. 

But the reciprocal relations between the 
national government and the Beveral states 
composing the United States are not con¬ 
sidered as foreign, but domestic ; 5 Pet. 
898 ; 6 id. 817; 9 id. 007; 4 Cra. 884; 4 
Gill & J. 1. 68. 

FOREIGN ANSWER. An answer not 
triable in the county where it is made. 
StaL 15 Hen. VI. c. 5 ; Blount. 

FOREIGN APfOSEfi. An officer in 
the exchequer who examines the sheriff’s 
estreats , comparing them with the records, 
and apposeth (interrogates) the sheriff what 
he says to each particular sum therein. 
Coke, 4th Inst. 107; Blount; Cowel, For- 
eigne . The word is written opposer , op~ 
poseth, by Lord Coke; and this significa¬ 
tion corresponds very well to the meaning 
given by Blount, of examiner (interrogator) 
of the sheriff’s accounts. 

FOREIGN ASSIGNMENT. An as¬ 
signment made in a foreign country or in 
another state. 2 Kent 405. See Assignment. 

FOREIGN ATTACHMENT. Apro- 
oess by virtue of which the property of an 
absent and non-reaident debtor is seised 
for the purpose of compelling an appear¬ 
ance, and, m default or that, to pay the 
claim of the plaintiff. See AttaOkmxnt. 

FOREIGN BILL OF EXCHANGE. 
A bill that is drawn in ond country and 
made payable in another ; and so if the 
parties to it reside in the same state, but 


the bill is drawn in one state and made pay¬ 
able in another state. Tiedeman, Coin. 
Rep. § 3. See Bill of Exchange. 

FOREIGN BOUGHT AND SOLD. 

A custom in London, which, being found 
rejudicial to sellers of cattle in Smith- 
eld, was abolished. Wharton. 

FOREIGN CHARITY. One created 
or endowed to be administered in a state 
or country foreign to that of the domicil of 
the benefactor. A bequest by a testator 
whose will is probated in one state estab¬ 
lishing a charitable use to be administered 
by a corporation to be created by and in 
another state ; all the trustees (thirteen in 
number) except two being non-residents 
of the state of domicil of tne testator, is a 
foreign charity. The court of chancery of 
New Jersey will not administer such a 
charity, but when it is valid by the law 
of that state and of the state where it is to 
be executed, and the trustees have the legal 
capacity to receive the fund and carry out 
the charity, the court will order its pay¬ 
ment to them, leaving it to the courts of 
the other state to see to its due administra¬ 
tion. 84 N. J. Eg. 101. Such is the general 
rule ; Boyle on Char. 134 ; Perry, Tr. § 741; 
Tudcr, Char. Tr. 259; Hill, Trust. 468; 
Sto. Eq.'Jur. § 1184 ; 19 Beav. 597. See also 
2 Swanst. *181'; Amb. 23G ; 1 Russ. 112; 1 
Phil. 185; 18 Beiav. 552 ; Taml. 79. Char¬ 
itable Use. 

FOREIGN COINS. Coins issued by 
the authority of a foreign government. 

There were formerly several acts of Congress 
passed which renderod certain foreign gold and 
silver coins a legal tender in payment of debts upon, 
certain prescribed conditions as to the fineness and 
weight, bu. by the third section of the act of Feb. 
21, 1837, 11 9tat. L. 103, it was provided That all 
former acts authorizing the currency of foreign 
gold or silver coins, and declaring the same a legal 
tender In payment for debts, are repealed ; but it 
shall be the duty of the director of the mint to 
cause assays to be made from time to time of bucIi 
foreign coins as may be known to our commerce, to 
determine their average weight, fineness, and value, 
and to embrace In his annual report a statement of 
the results thereof. 

The valuo of foreign coin as expressed in the 
money of account of the United States shall be 
that of the pure metal of such coin of standard 
value ; and the values of the standard coins in cir¬ 
culation of tho various nations of the world shall bo 
estimated annually by the director of tho mint, and 
be proclaimed by the secretary of the treasury ; K. 
8.I33W ; 23 Wail. 846. 

The value of foreign coins as ascertained by the 
estimate of the director of the mint and proclalxnod 
by the secretary of the treasury Is conclusive upon 
custom-house officers and importers; 115 U. 6. A 

fTfi’^fThs k fle ? si_ 11 Com¬ 
merce whioh in some sense is necessarily 
oonnected with these nations, transactions 
which either imniediately or at some stage 
of their progress must be. extra-territorial. 
The phrase can never be applied to trans¬ 
actions wholly internal.” . . . “ Nor . . . 
because the products of domestic enterprise 
in agriculture or manufactures, or in the 
arts, may ultimately become the subjects 
of foreign commerce, that the control of 
the means or the encouragements by which 
enterprise is fostered ana protectedis legi¬ 
timately within the import of the phrase 
foreign commerce.” 14 How. 568, 578. 

Relating to the United States. Every 
species of commercial intercourse between 
the United States and foreign nations. 9 
Wheat. (U- S.) 192. Foreign commerce is 
under the regulation of Copgress, by Consti¬ 
tutional provision. 3 Moore, Carriere 2nd 
ed., 1758. See Commerce ; Carrier ; In¬ 
terstate Commerce ; Foreign Trade. 

FOREIGN CORPORATION. One 
created by or under the laws of any other 
state or government. 

A oorporatiqn is a. person in moat senses 
and for most purposes of legal administra¬ 
tion, and for the puxpoees of determin¬ 
ing the jurisdiction or the federal courts 
it is a citizen, but it is not such in the 
sense that a natural person is one, and 
hence for moot purposes corporations 
are “ foreign ” as between the states. 
It is settled that it is not a citizen 
within the meaning of the constitutional 
guarantees entitling “the citizens of each 
state to all privileges and immunities of 
citizens in the several states; ” 18 Pet. 
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519; 10 Wall. G60 ; 125 U. S. 181 ; 186 id. 
114 ; 48 III. 172; 47 Ind. 236 ; 23 N. J. L. 
429. It is said that corporations are per¬ 
sons within the meaning of the clauses of 
the fourteenth amendment to the constitu¬ 
tion concerning the deprivation of prop¬ 
erty, and concerning the equal protection 
of the laws; Miller, Const, u. S. 668 ; but 
another recent writer considers it 4 * past 
all doubt that the framers of this provi¬ 
sion had no idea in their minds that it 
would be turned into a means of protect¬ 
ing foreign corporations and guaranteeing 
to them the Bame privileges which are en¬ 
joyed by domestic corporations. Such a 
doctrine would sweep away all the previ¬ 
ous constitutional doctrine on the question 
of the status of foreign corporations,’* giv¬ 
ing them the privileges and immunities 
which they have been held not to possess, 
and practically preventing their taxation 
and regulation, or any discrimination in the 
privileges or terms of business accorded 
to them and to domestic corporations. 
“ Down to the present time, such construc¬ 
tion has not been arrived at, although, such 
is the steady tendency of the federal judi¬ 
ciary to enlarge the rights of corporations, 
that it cannot be predicted whether it will 
not be reached in the near future;” 0 
Thomp. Corp. § 7877. The status of foreign 
corporations is settled by decisions of the 
United States Supremo Court from which 
certain general principles are readily deduc- 
ible, ana are very well stated in 0 Thomp¬ 
son, Corp. §§ 7875 and 7781. “ A corpora¬ 

tion can have no legal existence out of the 
boundaries of the sovereignty by which it 
is created. It exists only in contemplation 
of law, and by force of the law, and where 
that law ceases to operate, and is no longer 
obligatory, the corporation can have no ex¬ 
istence. It must dwell in the place of its 
creation, and cannot migrate to another 
■sovereignty;” Taney, C. J., in Bank of 
Augusta t;. Earle, 13 Pet. 519 ; 1 Black 286 ; 
32 W. Va. 164. It may contract in other 
states within the scope of its own powers 
and subject to the laws of the lex loci con¬ 
tractus or the lex loci solutionis , as the 
case may be, as it was aptly said, natural 
persons may contract where they do not 
reside. “ And what greater objection can 
there be to the capacity of an artificial per¬ 
son, by its agents, to make a contract 
within the scope of its limited powers, in a 
sovereignty in which it does not reside, 
provided such contracts are permissible by 
the law of the place ? ” 1 Pars. Sel. Cas. 
(Pa.) 180, 225. See 13 Pet. 388; 12 N. Y. 
495; 18 Wis. 109; 10 Mo. 1059*; 11 Paige 
635. In the absence of proof, the validity 
of such contracts is presumed ; 90 Ala. 207 ; 
45 Ga. 34 ; 3 Duer 648. 

In a very recent case it was said that a 
corporation organized under the laws of 
one state, which carries on its business in 
another state, carries with it into the latter 
state its corporate powers unless prohibited 
from exercising any of them by the laws or 
public policy of the state in which it so 
carries on business ; 73 Fed. Rep. 956. 

“ Every power, however, which a cor¬ 
poration exercises in another state, depends 
for its validity upon the laws of the sov¬ 
ereignty in which it is exercised, and a 
corporation can make no valid contract 
without their sanction, express or implied 
Taney, C. J., in 13 Pet. 519, 588 ; any other 
exercise of power by it rests absolutely 
upon the doctrine or comity ; id. ; and is 
subject to the laws and regulations, process 
and remedial* jurisdiction of the state of 
business or temporary domicil; 81 Me. 477 ; 
2 Paine 501 ; 25 N. J. L. 381 ; 39 Fed. Rep. 
290; 90 Mass. 148; 48 Barb. 478 ; and this 
comity stops short of permission to ex¬ 
ercise any powers in excess either of the 
powers of domestic corporations of the 
same class; 88 Barb. 574 ; 128 N. Y. 205 ; 50 
Fed. Rep. 838 ; 33 Am. A Eng. Corp. Cas. 
15, 16 ; or of the powere authorized by its 
own charter ; 8 Head 337 ; 51 Midi. 145; 4 
Johns. Ch. 870. So a telegraph company 
incorporated in Maryland, whose operations 
were by its cliarter limited to that state 
was refused, by the Delaware courts, a 
mandamus to compel a telephone com¬ 


pany to furnish to it a telephone in aid of 
its business in Delaware; 31 Atl. Rep. 
(Del.) 714. 

Foreign corporations are sometimes by 
the legislation of a state made domestic cor¬ 
porations for certain purposes, as for juris¬ 
diction ; 12 Wall. 65; 46 Fed. Rep. 47 ; 107 
U. S. 581 ; 118 id. 161 ; and to determine 
when this is so is sometimes a matter of 
great difficulty ; 6 Thomp. Corp. §7801; but 
where, by the concurrent action of two 
states, a railroad company is chartered or 
consolidated for police and jurisdictional 
purposes, it is as a whole treated as a do¬ 
mestic corporation of each state ; id.; and 
cases cited in notes 2 and 3 ; 1 Black 286 ; 
22 Fed. Rep. 561,568 ; 12 Gratt. 655 ; 41 id. 
551 ; 18 Md. 193 ; 5 R. I. 233 ; 12 Wall. 65 ; 
25 Neb. 156,164. See also as to the status of 
such corporations ; 5 Railw.&Corp. L. J. 515. 

The right of federal control of interstate 
commerce results in certain restraints upon 
the power of the states to regulate and tax 
foreign corporations so far as their business 
is held to be foreign or interstate com¬ 
merce within the meaning of the federal 
constitution. The only limitation, how¬ 
ever, on the powers of a state to exclude or 
exact conditions from a foreign corporation 
arises when the corporation is in the em¬ 
ploy of the federal government or its busi¬ 
ness is strictly commerce, interstate or 
foreign ; 125 U. S. 181 ; 119 id. 110. Such 
commerce receives the same protection 
when carried on by corporations or by in¬ 
dividuals ; 114 U. S. 196; and includes 
transportation ; 15 Wall. 232 ; 125 U. S. 465 ; 
135 id. 1C1; telegraph lines; 127 id. 640; 
which are also subject to federal regulation 
under acts of congress authorizing their 
location under certain conditions, on post 
roads ; U. S. Rev. Stilt. § 1977 ; 96U. S. 11 ; 
105 id. 460; the sale of merchandise by a cor¬ 
poration of one state whether made w ithout 
the state or by commercial travellers, to a 
resident of another; 92 Ala. 145 ; 57 Ark. 
24 ; the sale of patented or copyrighted 
articles or books ; 2 Biss. 309 ; 53 Ind. 454, 
the right to vend them anywhere within 
the United States being secured by the con¬ 
stitution and patent and copyright laws ; 
Const. U. S. art. 1. § 8 ; U. S. Rev. Stat. S 
4884 ; but insurance is not commerce, and 
lienee cori>orations engaged in that busi¬ 
ness may be regulated ; 8 Wall. 168 ; 10 id. 
566 ; 118 Pa. 322 ; 83 Wis. 667 ; 62 Ga. 379. 

Subject to these constitutional limita¬ 
tions, the states may in their discretion, im¬ 
pose conditions upon foreign corporations, 
as essential to enable them to do business ; 
125 U, S. 181 j 136 id. 114; 119 id. 110; they 
may discriminate between them and do¬ 
mestic corporations by a tax upon the priv¬ 
ilege of doing business in the state, and, 
if it be considered good policy, moke that 
discrimination so burdensome as to amount 
to' exclusion ; 48 111. 172; and the federal 
constitution does not secure to them against 
inequality of taxation either as to system 
or rates as compared with domestic cor¬ 
porations ; 129 Pa. 463 ; 33 Fed. Rep. 121; 
but such tax was held contrary to the state 
constitution; 74 Cal. 113; though “ it is 
clear that it violates no principle of the 
federal constitution as the supreme court 
of California seem to suppose ; ” 6 Thomp. 
Corp. § 7877, n. 3 ; and another state court 
has said that the state cannot impose upon 
foreign and domestic corporations taxes 
differing in principle; per Beasley. C. J., 
31 N. J. L. 531; but this reasoning has been 
cliaxacterized as a dictum ; 6 Thomp, Corp. 

§ 8090 : -as the corporation in question being 
engaged in interstate commerce was ex¬ 
empt from discrimination on that ground ; 
And see 42 La. Ann. 428. In the United 
States circuit court in California it was held 
by Field and Sawyer. JJ., that the principle 
of taxation prescribed by the state consti¬ 
tution was in violation of the protection 
secured by the fourteenth amendment 
against unequal taxation; 13 Fed. Rep. 
722; 18 id. 385. These decisions, though 
appealed from, are said not to have been 
determined by the supreme court; 39 id. 
121 ; where it was held that a tax upon 
some special business carried on by indi¬ 
viduals or corporations is not prohibited. 


Ana tne supreme court, before any of 
these cases, had held that the provision of 
the Illinois constitution, requiring taxation 
to be uniform and equal, means by general 
law, uniform as to the class upon which it 
operates; 02 U. & 575; in which the syl¬ 
labus, thus stating the decision, is said to 
b9 evidently drawn bv the justice writing 
the opinion (Miller, J,); 6 Thomp. Corp. § 
8038. Again it was held that the amend¬ 
ment ** does not prevent the classification 
of property for taxation ” ; 115 U. 8. 321 ; 
nor M prohibit special legislation,” as to lay 
a tax on the franchise or husiness of a cor¬ 
poration measured by its dividends ; 134 id. 
594 ; or gross receipts ; 142 id. 339, affg. 44 
Fed. Rep. 310. See also 184 U. S. 232. The 
provisions of state constitutions securing 
uniformity and equality of taxation have 
been held not violated by a specific tax 
upon a particular business ; 60 Ga. 697 ; 83 
Fed. Rep. 121 ; or on gross receipts of a 
foreign corporation on business within the 
state ; 142 U, S. 339 ; or upon such corpora¬ 
tions as a class; 85 Pa. 513, cited with ap¬ 
proval in the last case. 

The state power of taxation of such cor¬ 
porations is subject to certain restrictions 
in addition to those already stated, but as 
a general rule the property of the corpora¬ 
tion owned or usea within the state is alone 
the proper subject of taxation. The diffi¬ 
culty is to determine from the cases what 
this is. The power has been sustained as 
to franchises; 6 Wall. 594, 611 ; even of an 
interstate corporation acting under U. S. 
R. S. § 5363; 125 U. S. 530 ; 141 id. 40 ; 
as to tangible property within the state even 
if employed in interstate commerce; 18 
Wall. 5, 206 ; 105 U. S. 460 ; 125 id. 530; 127 
id. 117 , 640; and with respect to the situs 
for this purpose, personal property may be 
separates from its owner; 141 id. 18, in 
which the principle was applied to rolling- 
stock [q. v .), of which as a general rule the 
situs is the domicil of the corporation ; 50 
Md. 417 ; 53 Mo. 18 ; but subject to excep¬ 
tions growing out of its character and use ; 
39 la. 58 ; 03 Ill. 395. See 6 Thomp. Corp. 
§ 8097, and note 8. 

This power does not reach the capital of 
& company domiciled without the state, 
though a tax on a proportion of it lias been 
sustained as a license ; 47 Ind. 511 ; and so 
has a tax called an excise, on capital of a 
corporation having its domicil within and 
its business without the state ; 99 Mass. 
148 ; or a franchise tax assessed according 
to legislative discretion ; 97 N. Y. 136 ; meas¬ 
ured by the capital found to be employed 
within the state ; 91 N. Y. 574 ; 194 id. 240; 
which is justified on the theory that part of 
the capital is employed within the state; 
129 N. Y. 558. See Taxation. Independ¬ 
ently of the power of taxation foreigu cor¬ 
porations may be excluded from doing 
business in other states or, if permitted to do 
it, are subject to such terms and conditions 
as the legislature may see fit to impose ; 99 
Maas. 148 ; 28 Ohio St. 521 ; 47 Ind. 236 ; 29 
Mich. 238; 18 How. 404 ; 5 Sawy. 88 ; 8 Wall, 
168; 10 id. 410. Such conditions may in- 
cl uder; estrictions upon the right of eminent 
domain (q. v.) ; payment of license fees ; 125 
U. S. 181; provisions that any restriction 
imposed by the home state of the foreign 
corporation shall also be imposed upon cor¬ 
porations of that state in the domestic 
state ; 02 N. Y. 311 ; 104 III. 653 ; such pro¬ 
visions when, as is usual, they are in the 
form of a license or tax are not objection¬ 
able on the ground of inequality ; 115 Ind. 
257, 596 ; 29 Kan. 672. So statutes are up¬ 
held requiring such corporations to file their 
charter, etc.; 130 U.8. 291; or their agents 
to file evidence of their authority ; 101 Ind. 
413 : or to keep a known place of business, 
and a resident agent; or to appoint an at¬ 
torney for service of process in suits against 
the company ; 4 Colo. 809; in default of 
which contracts are voidable ; 5 Sawy. 88 ; 
6 Ore. 491; 91 Ala. 887; and all such stat¬ 
utes are self-enforcing ; 91 id. 837. 

When by constitution or statute such cor¬ 
porations are restricted from doing business 
within the state, in default of compliance 
with the provisions thereof, the decisions 
are not uniform as to what amounts to a 


m 


FOREIGN CORPORATION 


violation of the prohibition. Such a statute 
iioos not pro vent a foreign trust company, 
which has not complied therewith, from 
purchasing securities of a railroad company 
in the state, and taking * mortgage upon 
its property to secure tnem, since such iso¬ 
lated act is not doing business in the state ; 
47 Fed Rep. 503: writing a policy of in¬ 
surance by' a foreign insurance company 
upon property situated in Wisconsin in¬ 
volves the doing of business in Wisconsin, 
although the contract wits in point of fact 
executed in another state ; 76 w is. 286. A 
foreign insurance company is not consid¬ 
ered as doing business in Pennsylvania 
where no person in the state is authorised 
to accept application for insurance, receive 
or collect money thereon.or on any other ac¬ 
count for the company, but all applications 
are sent direct to the foreign office ; 172 Pa. 
117. The same question arises when cor¬ 
porations “ doing business ” within a state 
nre taxed, and these words are held to mean 
the transaction of a substantial part, not the 
whole, of its business ; 105 N. Y. 70; .the 
maintenance of a sale agency ; 44 Fed ; Rep. 
324 : or liaving part of its railroad in an¬ 
other state than that of it% incorporation ; 
21 Wall. 492, affg. 66 Pa. 64 ; but not a 
mere license ; 117 N. Y. 241 ; nor having 
■in office in the state of its creation when its 
manufacturing business is carried on in an¬ 
other state; 40 N. J. Eq. 270. 

The conclusion from an examination of 
the authorities is stated to be, that isolated 
transactions do not amount to such doing 
business as is prohibited, therefore the or¬ 
dinary operations of commerce are not re¬ 
stricted nor the right to make contracts, 
which is secured by the construction of the 
commercial clause of the federal constitu¬ 
tion, as already stated • 6 Thornp. Corp. 

§ 7936. In the work already cited are col¬ 
lected a great number of acts held valid in 
states where statutes of the class referred to 
ire in operation. A familiar case is that of 
i policy of insurance written on property 
in a state whose Laws have not been com- 

E lied with by the company ; a distinction 
as been taken between one procured by 
the company or a broker for it, and those 
solicited by citizens of the state and written 
in isolated instances, the situs of the con¬ 
tract in the latter case being the state of 
the insurance company; 31 Jlich. 346; 37 
N. J. L. 33. But this distinction is criti¬ 
cised and said not to be Bound; 4 Thornp. 
Corp. § 7937, n. 2 ; and the weight of author¬ 
ity is said to be that where the foreign in¬ 
surance company has an agency in another 
state, and has not complied with its restric¬ 
tive statutes, a policy written out arid re¬ 
turned from the home office, upon an ap¬ 
plication received and transmitted by the 
agent, is valid, although the agent has not 
complied with the statutes of the foreign 
state ; 7 Biss. 315, 372. 

Most of the statutes of this class prescribe 
penalties, either by qui tarn, action or indict¬ 
ment,upon agents for violations of them,and 
it is held that such a state statute making 
it a misdemeanor for a person in the state to 
procure insurance for a resident there from 
on insurance company not incorporated 
under its laws, and which had not filed the 
bond required by the laws of the state rela¬ 
tive to insurance, is not a regulation of com¬ 
merce, and does not conflict with the con¬ 
stitution of the United States ; 155 U. 8.648. 
Such an act in Pennsylvania was held not 
to apply to the owner of property who 
merely obtained insurance on his own prop¬ 
erty ; 139 Pa. 605. 

A foreign corporation which has not com¬ 
plied with a statute requiring all foreign 
corporations to file a statement in the office 
of the secretary of state showing the loca¬ 
tion of its agent, the names of its officers, 
etc., as a condition precedent to doing busi¬ 
ness in tlie state, caftnot recover upon a bond 
conditioned for the faithful discharge of the 
duty of an agent appointed to conduct busi¬ 
ness in the state ; 74 Fed. Rep. 597 ; 92 Pa. 
852 ; 7 Bias. 80; contra, 21 N. Y. Supp.876 ; 
82 Ohio St. 888. The agent of a foreign cor¬ 
poration which has not filed its statement 
under this act, is presumed to know of his 
incaiiacity and becomes personally liable 


to one with whom he dealt on account of 
such corporation, and thi9 responsibility is 
in addition to the statutory penalty for act¬ 
ing as the agent of a foreign corporation 
without complying with the provisions of 
the act; 145 Pa. 30. 

When such restrictive statutes exist, con¬ 
tracts made in violation of them are treated 
in some states as voidable at the election of 
the other party ; 3 N. Y. 266; 37 N. J. L. 
83 ; 0 Gray 370 ; 42 N. H. 547 ; 45 Mich, 108 ; 
except as against a bona fide holder of nego¬ 
tiable paper for value and without notice ; 

8 Gray 200 ; or it is held that the remedy is 
suspended until the statute is complied 
with ; 64 Ind. 1. 548 ; or that they are only 
void when the statute expressly so pro¬ 
vides, as held in an able and learned opinion 
by Bartholomew, J., in 3 N. Dak. 138 ; S. C. 
54 N. W. Rep. 544 ; 62 N. H. 622 ; 5 Biss. 
38L; 37 Fed. Rep. 242; 155 Moss. 259; or 
not void when the statute provides a penal¬ 
ty ; 132 U. S. 282 ; 30 la. 546; 33 W. Va. 
566 ; 83 Ala. 115 (butsee 68 id. 275, 280l, and 
89 id. 198). In other states it is held that 
the contract cannot be enforced ; 80 Pa. 15 ; 
1L Wis. 394 ; 55 Ill. &5 ; 55 Vt. 520 ; but the 
corporation cannot setup its own. non-com¬ 
pliance with a statute to avoid its own con¬ 
tract ; 145 Pa. 30; 102 Mass. 221 ; 141 Ill. 
85 ; 68 Ind. 347 ; 80 la. 56 ; 102 U. S. 415. 
Such contracts may be validated by the 
legislature, by subsequent act; 93 Ill. 483. 
The rule avoiding them as against public 
policy is not to be extended ; L. R. 19 Eq. 
465. Whether compliance with such stat¬ 
utes is presumed or must be averred and 
proved is a point on which the decisions 
differ; it is held that there is such presump¬ 
tion in 55 Ark. 163, 025; 36 Mich. 201 ; 73 
Mo. 368; 106 Ind. 242 ; and an analogous 
case is 28 N. Y. 324. On the other hand, 
it has been frequently held that compliance 
must be averred and proved ; 89 Ala. 198 ; 
88 id. 275, 280 ; 55 Vt. 520 ; but this view is 
considered illogical and unsound by a re¬ 
cent writer; 31 Am. L. Rev 19: and also 
by a leading authority who considers the 
best opinion to be that compliance need not 
be averred ; fl Thomp. Corp. § 7965 ; citing 
as conclusive the analogous case in which 
failure of a liquor dealer to have a license is 
held to be a good defence to an action for 
liquor sold ; 145 U.S. 421; although no one 
would think of averring and proving his 
license. With much reason,therefore.it was 
held that such averment is not necessary, 
and nothing short of a distinct averment of 
non-compliance will make proof to the con¬ 
trary necessary ; 55 Ark. 025. 

The question of the power of a foreign 
corporation to take hold and transmit title 
to land is one of public policy, and no gen¬ 
eral rule can be formulated from the decis¬ 
ions and statutes which must (as in most 
matters affecting land titles) be referred 
to with reference to a particular state. 
Enabling statutes will be found in many 
states, either general, or where such legisla¬ 
tion is permissible, for special cases It 
can at least be suggested that in the ab¬ 
sence of any such legislation, or of express 
decisions, serious doubt, will arise as to the 
power. The conclusion is reached by Judge 
Thompson that in the absence of prombitory 
local law, there is much authority that, £f 
authorized to do so in the state of tneir crea¬ 
tion, corporations may hold land in other 
states; 117 III. 287; 19 Fed. Rep. 78; 25 
Vt. 483 ; 5 McLean 111; 25 Mich. 214 ; un¬ 
less forbidden to do so either by the publio 
policy of the state ; 8 Biss. 284 ; 73111. 142 ; 
or its statute law; 132 Pa. 591, where the 
subject is considered at length by Pax son, 
J.,with respect to general enabling laws and 
proceedings by the state in such cases; 14 
Pet. 122; 82 Fed. Rep. 22. See 6 Thomp. 
Corp. § 7914. 

It is sometimes held that the power exists 
for business purposes, as an office; 18 Pa. 
13; 67 Ill. 568; 117 id. 237; and it has been 
held that a. Connecticut company having 
no business there could operate as a land 
company in New Hampshire*; 19 Fed. Rep. 
78; contra , 67 I1L 567; but the tendency 
of American legislation is to permit the 
holding of land by foreign corporations, for 
business but not for speculation ; 0 Thomp. 


Corp. g 7917. The right of such corpora¬ 
tion to take and hold title to real estate 
cannot be questioned in ejectment by it 
against a former managing director; 153 
U. S. 523. See Alien. 

The power of acquiring land has been 
held to exist until forbidden; 101 U. S, 
852 ; and as against every one except the 
state, proceeding for a forfeiture ; 14 Pet. 
122; 73 Ind. 60; 110 HI 65; 117 id. 237 ; 
98 U. 3. 021, Of such proceedings it is 
s&id that the only one in this country is 
that in Pennsylvania cited infra Thomp. 
Corp. g 7918, n. 3. 

Lana may generally be taken by devise ; 
24 Pa. 474; 3L W. Vo. 021; but only by 
corporations liaving charter power so to 
take; 29 Barb. 050; 72 Ill. 50 ; see 15 Ohio 
St. 537 ; 38 Conn. 342 ; and upon the ques¬ 
tion of devise generally, see 9 Cow. 437. 
Foreign corporations have usually the 
power to acquire land by foreclosure of 
mortgages; 30 N. J. Eq. 408; fl McLean 1 ; 
13 Gray 491 ; and in such cases the state 
only and not the mortgagor can set up a 
want of power ; 28 Nob. 672 ; 79 Ind. 172. 

In all cases involving the rightof foreigD 
corporations to hold lands the lex rci sitcc. 
governs ; Sto. Confl. L. § 428 ; 4 Sandf. 
253 ; 29 Barb. 650. See Escheat. 

Whenever a foreign corporation lias the 
power to contract in a 9tate or country it 
may enforce it or recover damages for a 
breach in like manner aa other persons 
may do in like case; 2 Stra. 807 ; 2 Ld. 
Raym, 1535, note; 5 Cra. 61; 13 Pet. 519; 

6 Cow. 46 ; 4 Johns. Ch. 870 ; 18 Wis. 109 ; 

6 Mete. 891 ; 5 McLean 111; 13 Vt. 07; 17 
Me. 34; 1 Hill, S. C. 44. From these and 
many other cases it is clearly a principle 
long and well settled that, unless prohibited 
by local statutory law, a corporation of one 
state may sue in another by its corporate 
title. Such prohibitory legislation exists 
in many states as already sufficiently 
Bhown ; supra. "When it does not exist this 
right of action extends to all cases and 
causes of action as to which a remedy 
exists in favor of other persons or domestic 
corporations ; 6 Thomp. Corp. § 7978; and 
see id. §§ 7800-8. An action by such cor¬ 
poration for libel has been sustained; 85 
Ill. App. 627. 

In such actions when, as in most juris¬ 
dictions, it is unnecessary to aver or prove 
the corporate existence in suits by or 
against corporations (see 6 Thomp. Corp. 
§ 7658), or at least only to make very formal 
allegation of it (id. § 7661); the same rule 
applies to foreign corporations; id. § 7984 ; 
81 Ind. 283 ; 26 Ohio St. 662; nor, as has 
been held, in the absence of a statute either 
expressly or by authoritative construction 
requiring it, need there be an averment of 
compliance with statutory pre-requisites 
for doing business; 2 Dak. 200; 40 N. Y. 
Supp. 860 ; 20 S. E. Rep. (Va.) 8 ; the ground 
ofdispensrag with the averment of compli¬ 
ance with such statutes is the presump¬ 
tion of legality and compliance with local 
law, discussed, supra. 

Apart from this question, which only 
affects the right of action upon contracts 
made within the state, the foreign cor¬ 
poration has, as to all other matters, the 
same rights and remedies as other non¬ 
residents ; 4 Colo. 809; 67 Ind. 549 ; 8 N. M. 
237. See 73 Cal. 500. It may foreclose a 
mortgage even when by statute disqualified 
from acquiring real estate; 91 Pa. 491; 86 
Minn. 108 ; contra, 89 Ala. 198 ; and pur¬ 
chase at the execution sate ; 94 Ind. 14; or 
maintain an action on an insurance policy ; 
11 Colo. 410 ; or for a tax wrongfully paid ; 
9 Mont. 145. Where a foreign corporation, 
by the law of its domicil, continues to ex¬ 
ist after the expiration of its charter for 
the purpose of suing on debts accrued be¬ 
fore such expiration, it may also sue in 
such case in New York ; 40 N. Y. Supp. 860. 

In suits against foreign corporations the 
question of jurisdiotion is of first impor-, 
tance, and it is the general rule that a cor¬ 
poration, like a natural person, cannot be 
sued tti personam in a state within whose 
limits it nas never been found ; 6 Thomp. 
Corn. § 7988. This conclusion springs nat¬ 
urally from the principle that a "corpora- 
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tion being the creation of local law, can 
have no legal existence beyond the limits 
of the sovereignty where created ; ” 8 Wall. 
181 ; but this rule is subject to exceptions 
growing out of the theory that, under cer¬ 
tain circumstances, such corporations will 
be held in law to have acquired a domicil 
within a state, at least so far as to subject 
them to suit. 

In England in spite of dicta to the con¬ 
trary ; L. R. 7 Q. B. 293 ; 1 Ex. Div. 237 ) 
there was said by the Lord Chief Justice 
to be no case prior to 1885 holding foreign 
corporations suable in that country ; 54 L. 
J. Q. B. Div. 527. The necessities of the 
case resulted in a rule authorized by statute 
providing for acquiring jurisdiction over a 
foreign corporation carrying on business 
in England by service on a 41 head officer” 
in charge of its business there; and the 
court of appeal sustained the jurisdiction 
so acquired ; 58 L. J. Q. B. Div. 608; 88 
Ch.*Div, 440. See 6 H. L. Cas. 416. 

In the United States the exceptions to 
the general rule first stated are thus classi¬ 
fied by Thompson : (1) Where a corpora^ 
tion had established a permanent agency 
in the state or country; (2) when it is 
agreed with the state that process may be 
served in it; (3) when it is agreed with 
the opposite party that on action may be 
brought against it to enforce a contract 
against it in a state or country other than 
its domicil; 6 Thomp. Corp. § 7988. These 
exceptions were rendered necessary to 
meet the case of corporations in recent 
years doing business so extensively outside 
of the domicil of their creation, and par¬ 
ticularly of what are known as 44 tramp 
corporations,” purposely organized in an¬ 
other state to do business in their own and 
evade its laws; besides, trading corpora¬ 
tions beingequally migratory with individ¬ 
uals, the reason originally assigned for 
want of jurisdiction had ceased to exist ; 
id. § 7989. Accordingly it may be con¬ 
sidered that corporations may acquire 
business domicils in other states and coun¬ 
tries, and, wherever they do so, they may 
be sued without the aid of local statute 
,law ; id. In most, if not all of the states, 
however, statutes exist requiring foreign 
corporations to appoint an agent for pro¬ 
cess as a condition of doing business in the 
state, and so, also, by local statutes, juris¬ 
diction is affirmatively assumed. See 129 
Mass. 444 ; 4 Mo. App. 595; 74 Mo. 457 ; 8 
Hun 171 ; 40 N. H. 548; 41 Ga. 660 ; 46 
Ala. 641; 83 id. 498 ; 32 N. J. L. 15 ; 24 id. 
222 ; 29 Fed. Rep. 17; 44 id. 31 ; 115 N. Y. 
487. Delaware Constitution, 1897, Art. ix. 
5. The principles upon which the juris- 
iction rests are that it must appear in the 
record that the corporation was engaged in 
business in the Btate, and that the person 
upon whom service was made represented 
the company there in the business ; and 
while the certificate of service is prima 
facie evidence of the latter fact, it is open 
to contradiction when the record is offered 
in evidence in another state; Field, J., in 
106 U. S. 350. 

A corporation may subject itself to the 
jurisdiction of a foreign state by contract 
with a private person ; 00 L. T. N. 8. 924 ; 
or with the state ; 91 Ala. 837. See 6 
Thomp. Corp. § 7992. 

Foreign corporations are sometimes held 
not liable to suit, except ex contractu , upon 
domestic contracts; 55 Ga. 194 ; or for torts 
committed within the state; 112 N. Y. 815 ; 
76 Ala. 388.; 16 Fed. Rep. 486 ; 25 N. J. L. 
881 ; unless the statutory jurisdiction ex¬ 
tends to any cause of action ; 84 N. Y. 68 ; 
40 Md. 595 ; 21 Wis. 506; nor are they liable 
to suits by non-residents on foreign con¬ 
tracts ; 48 Vt. 097 ; contra, 182 Mass. 482. 

The United States circuit court has no 
inherent power, as a court of equity, at the 
suit of domestic shareholders, to dissolve 
an English mining company, owning and 
operating a mine in the United States, and 
to wind up its business operations ; nor has 
it any sucli power under the act of parlia- 
ment known as the 44 Companies Act, 1862;’ 
68 Fed. Rep. 644 ; 8. c. 7 C. C. A. 412. 

With respect to what constitutes a valid 
service on a foreign corporation, the sub¬ 


ject is generally regulated by statutes 
which must be consulted with reference to 
any given case, and referenee may be made 
to 6 Thomp. Corp. Ch. 198, where the deci¬ 
sions are collected as to service on different 
classes of officers and agents. The decisions 
of the United States Supreme Court estab¬ 
lish the rule that jurisdiction cannot be ac¬ 
quired by service upon an officer casually 
within the state for purposes not connected 
with the business of the corporation ; 18 
How. 404 ; 100 U. S. 350 ; 187 id. 98 ; 149 
id. 94 ; 150 id. 053 ; 156 id. 518. The same 
view is supported by the weight of author¬ 
ity in the state courts ; 141 Pa. 462; 71 Ga. 
246 ; 26 Minn. 233 ; 91 Ill. 170 ; ,32 N. J. L. 
15 ; 2 McArthur 146 ; 40 Ilk App. 547 ; Al- 
derson, Jud, Writs and Proc. 219 ; Mur- 
free, For. Corp. 210 ; contra , 87 N. Y. 137 ; 
61 Mich. 226 ; 47 La. Ann. 389 ; but in two 
of these states the federal courts have re¬ 
fused to follow the ruling of the state 
court; 22 Fed. Rep. 035 ; 44 ia. 31: 68 id. 442. 

So an insurance company having an iso¬ 
lated transaction in a state through a broker 
who deals with the company through an¬ 
other broker is not “ doing business” or 
“ found ” in the state so as to be liable to 
substituted service or to service on the 
brokers ; 55 Fed. Rep. 751. 

Foreign corporations, it is said, cannot be 
logically dealt with as non-residents within 
the meaning of attachment laws, where 
they have become domesticated so far as 
to be liable to actions in personam; 0 
Thomp. Corp. § 8060 ; 29 Mo. 75; 7 Bush 
116. See 27 N. J. L. 206 ; 64 Ga. 18. For¬ 
merly a foreign, attachment could not be 
issued in courts of the United States; 4 Cra. 
421 ; 3 Dill. 474 ; 103 U. S. 794; but in 1872 
the federal, circuit, and district courts were 
authorized to adopt the state laws in force 
relative to attachments; U. S. Rev. Stat. 
§ 915; and the federal courts now apply 
state statutes relating to attachments tc 
foreign corporations ; 51 Fed. Rep. 580. 
Such corporations may also be summoned 
as garnishees whenever they would be 
liable for the debt attached, or by residence 
or agency are amenable to process ; 9 N. H. 
394 ; 31 Pa. 114 ; 102 Ill. 249 ; 9 Conn. 430 ; 
or when they do business in the state and 
have a managing agent there; 51 Fed. Rep. 
680. 

It has been held that the dissolution of a 
corporation dissolves a foreign attachment 
against it, on the ground that to compel an 
appearance was the primary object of the 
process ; 8W.&S. 207 ; but the soundness 
of this case has been doubted on the ground 
that jurisdiction having attached to the res 
continues for the reeil object of the suit,— 
satisfaction of the demand ; 6 Thomp. 
Corp. § 8062 ; and this view is supported 
by another casd which holds that comity 
does not interfere with it; 68 III. 348. But 
in a very recent case it was held that a 
state statute providing that corporations 
shall continue to exist for a certain period 
after the time fixed for dissolution, for the 
purpose of prosecuting and defending 
suits, and that no body of persons acting 
as a corporation shall set up want of legal 
organization as a defence to a suit against 
them as a corporation, does not control or 
affect foreign corporations merely doing 
business in the state; and a suit against 
such a corporation abates upon its dissolu¬ 
tion, so that, if a judgment be thereafter 
entered against it, the same is void ; 74 
Fed. Rep. 425. See Dissolution of Cor¬ 
porations. 

A corporation, by doing business in an¬ 
other state and becoming liable to suit 
there, both in state and federal courts, does 
not lose its right to claim, for the purposes 
of federal jurisdiction, a citizenship in tlie 
state by which it was created; Murfr. 
For. Corp. 230. When sued in a foreign 
state it may remove the cause to a federal 
court; id. ; 104 U. S. 6; 22 Fed. Rep. o53. 
But it is otherwise if the effect of the legis¬ 
lation under which it enters the foreign 
state be to confer corporate privilegesupon 
it in that Btate. In such case the company 
Is a citizen of both states ; 22 Fed. Rep. 
668 ; 104 U. S. 6. 

See, generally, Murfree: Reno. For. Corp.; 


Patterson, Fed. Restraint St. Action § 118 ; 
Beach, Insurance Ch. 2 ; Thompson„ Corp. 
tit. xix. ; Interstate Commerce ; Police 
Power ; Taxation ; United States 
Courts : Merger. 

It is not a “citizen," within the meaning 
of the Constitution, and cannot maintain a 
suit in a Federal court against a citizen of a 
different State from that by which it was 
created, unless the persons who compose the 
corporate body arc all citizens of that State. 
The legal presumption is that its members are 
citizens of the State in which alone the body 
has a legal existence. Anderson; 1 Black, 
295-96 ; 94 U. S. 535 el al. 

By comity, if not forbidden by its charter, 
nor by the laws of that State, a corporation 
may exercise its powers in another State. 
id,; 101 U. S. 352. 

FOREIGN COUNTY. Another coun¬ 
ty. It may be in the same kingdom, it will 
still be foreign. See Blount, Foreign. 

FOREIGN COURT. The circuit court 
of the United States is not a foreign court 
relatively to the court of chancery of New 
Jersey ; 19 Am. L. Reg. N. s. 426. 

FOREIGN CREDITOR. One who 
Is resident in a state or country foreign to 
that of the domicil of the debtor or the 
titus of his property. 

FOREIGN DECREE. See Foreign 
Judgment. 

FOREIGN DIVORCE. One obtained 
in a state or country other than that in 
which the marriage was solemnized and 
the parties, or at least the one against 
whom the proceeding is taken, are dom¬ 
iciled. See Divorce. 

FOREIGN DOMICIL. See Domicil. 

FOREIGN DOMINION. In Eng¬ 
lish Law. A couutry, at one time sub¬ 
ject to a foreign prince; which, by con- 
uest or cession, has become a part of the 
ominion of the British Crown. 5 B. & S. 
290. 

FOREIGN ENLISTMENT ACT. 
The statutes© Geo. III. c. 69, for prevent¬ 
ing British citizens from enlisting as sailors 
or soldiers in the service of a foreign power. 
Wharton, Lex.; 4 Stcph. Com. 226. See 
Neutrality. 

FOREIGN EXCHANGE. Drafts 
drawn on a foreign state or county. See 
Bill of Exchange. 

FOREIGN FACTOR. One who re¬ 
sides in a country foreign to that of his 
principal. See Factor. 

FOREIGN FISHING. Oil, manu¬ 
factured from whales caught by the crew 
of an American vessel, is not the product of 
foreign fishing within the purview of the 
revenue laws of the United States, though 
it has since been owned and brought into 
port by persons in the foreign service. 2 

Niimrt- 336. 

FOREIGN-GOING SHIP. In the 

English Merchant Shipping Act, any ship 
employed in trading between some place or 
places in the United Kingdom, and other 
places specified in said act outside the limits 
of the kingdom. 

FOREIGN JUDGMENT. A judg¬ 
ment of a foreigp tribunal. 

It 13 a general rule that foreign judg¬ 
ments are udmitted as conclusive evidence 
of all matters directly involved in the case 
decided, where the same question is brought 
up incidentally. 1 Greenl. Ev. 547, and 
note; 12 Pick. 572; 7 Boat. L. Rep. 401. 
Such judgments and decrees in retn, wheth¬ 
er relating to immovable property or mov¬ 
ables within the jurisdiction of the foreign 
court, are binding every where ; L. R. 4H. 
L. 414; [1S97J 1 Q. B. 55; [1806J 2 Q. B. 

* 455. This rule applies to admiralty proceed¬ 
ings in rem founded on actual possession of 
the subject-matter, and garnishment pro¬ 
ceeding in a like case. 

It seems to be the better opinion that 
judgments in pt '8onam regular on their 
face, which are . ought to be enforced in 
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another country, are conclusive evidence, 
subject to a re-examination, in the courts 
where the new action is brought, only for 
irregularity, fraud, or lack of jurisdiction 
as to the cause or parties ; 1 Greenl. Ev. _g 
M6 : Westl. Priv. Int. Law 373; Story, Confl* 
Laws *5 607 ; 2 Swanst 325; Dough 6, n.; 

3 Sim 453 ; 6 Q. B, 288 ; 4 Munf. 241 ; 13 
\ H. 227 ; 13 Gray 591; 99 Mass. 273 ; 20 
i\>nn. 544 ; 21 Iowa 53 ; but see 23 Conn. 
23 ; 8 Paige. Ch. 44; 5 Wall. 290. It was 
formerlv held tliat they were prima facie 
evidence merely. See 2 H, Bla. 410 ; Dougl. 

1 6; 8 Maule & S. 20; 9 Mass. 462; 84 
N. J. Eq. 130 ; 13 Gray 591; 21 la. 370; 13 
John. 193; 83 Me. 406. But this theory has 
been entirely overthrown, the doctrine of 
their conclusive character having been set¬ 
tled in England by the case of Bank of 
Australia t*. Niak, L R. 6 Q. B. 179. It is 
also fully recognized in this country; 26 
N. Y. 143; 49 id. 571; 5 Hamm. 545; 54 Me. 
23 ; 55 id. 389 ; and see the case of Hilton 
v. Guyot, infra. 

The subject of the conclusiveness of for¬ 
eign judgments has been treated with much 
diversity of opinion in the English courts. 
That they are prima facie evidence to sus¬ 
tain an action is clear according to all the 
authorities, but whether conclusive, and if 
not so in all cases, what defences may be 
admitted, was for a long time not definitely 
settled by the English courts. The cases 
were very -fully reviewed by Judge Red field 
with this result. 

“ So that now it may be regarded as fully 
established in England, that the contract 
resulting from a foreign judgment is equally 
conclusive, in its force and operation, witn 
that implied by any domestic judgment. 
But there is still a very essential and im¬ 
portant distinction between the two. Do¬ 
mestic judgments rest upon the conclusive 
force of the record, whicn is absolutely un¬ 
impeachable. Foreign judgments are mere 
matters en pais, to be proved the same as 
an arbitration and award, or an account 
stated ; to be established, as matter of fact 
before the jury ; and by consequence subject 
to any contradiction or impeachment which 
might be urged against any other matter 
resting upon oral proof. Hence any fraud 
which entered into the concoction of the 
judgment itself is proper to be adduced, as 
an answer to the same; but no fraud which 
occurred and was known to the opposite 
party, before the rendition of such foreign 
judgment, and which might, therefore, 
have been brought to the notice of the for¬ 
eign court, can be urged in defence of it. 
It is proper to add, that while the English 
courts thus recognize the general force and 
validity of foreign judgments, it has been 
done under such limitations and qualifica¬ 
tions that great latitude still remains for 
breaking the force of, and virtually disre¬ 
garding such foreign judgments as proceed 
upon an obvious misapprehension of the 
principles governing tne case; or where 
they are produced by partiality or favorit¬ 
ism, or corruption, or where upon their face 
they appear to be at variance with the in¬ 
stinctive principles of universal justice. 
But these are rare exceptions.” Sto. Confl. 
Laws, Redfield’s ed. § 618 a-818 k. And a 
very recent commentator states precisely 
the same conclusion from the English 
cases ; 35 Am. L. Reg. v. s. 277. 

An English writer on the subject attrib¬ 
utes the vacillation of the courts of that 
country to the fact that two doctrines have 
been discussed as the basis of the conclusive 
effect given to a foreign judgment. The 
earlier theory was that of comity, which, 
as defined by Blackburn, J., in opposing the 
doctrine, is that * 1 it is an admitted principle 
of the law ot nations, that a state is bound 
to enforce within its territories the judg¬ 
ment of a foreign tribunal;" L. R. 6 Q. B. 
139. This doctrine was supported by Lords 
Nottingham, Ellenborough, Kenyon, Cock- 
bum, and Brougham, and Chief Baron 
Pigot, Sir G. Jessel, and Sir R. Phillimore; 
2 Swanst. 326, n.; 4 Campb. 28; 4 M. A S. 
141 ; 7 Term 681; 30 L. J. C. P. 177; 2 CL 
& F. 470; Ir. Rep. 1 C. L. 471 ; 50 L. J. P. 
80 ; L R. 4 P. C. 144. Of the objections 
raised the most important was said to be 


uncertainty; Piggott, For. Judg. 6. See 
Sto. Confl. Laws ft 598, The other theory, 
termed that of obligation, is that when a 
competent court has adjudicated a certain 
sum to be due, a legal obligation arises to 
pay that sum, and an action of debt to en¬ 
force the judgment may be sustained. This 
was first enunciated by Parke, Baron, in 
1845 ; 9 M. & W. 810; 14 L. J. Ex. 145; it 
was approved in 1870 by Blackburn and 
Mellor, JJ.; L. R. 6 Q. B. 139 ; and by the 
same judges and Lush and Hannen, JJ., 
id. 155. 

Both ideas are involved in what the Eng 
lish writer last cited terms the theory ol 
obligation and comity, which is in substance 
this : A legal obligation arises in the state 
where the judgment was rendered, accom¬ 
panied by a correlative sanction under 
which the obligation may be made effective 
so long as the defendant is within the juris¬ 
diction of the foreign court; but when, by 
his absence from that jurisdiction, the rem¬ 
edy is no longer available, the obligation 
will, in another state or country, be clothed 
by comity with an auxiliary sanction to re¬ 
place the correlative sanction which it has 
lost; Piggott, For. Judg. 18. 

The foreign court must have had juris¬ 
diction, and when the defendant was not a 
subject of or resident in the country in 
which the judgment was obtained, so that 
there existed nothing imposing on him any 
duty to obey it, the judgment cannot be 
enforced in an English court; L. R. 6 Q. B. 
155 ; 67 L. T. 767. But the conclusiveness 
of a judgment when there was jurisdiction 
is illustrated by a decision that a mistake of 
English law as to an English contract, ap¬ 
parent on the face of the proceedings, was 
not ground of defence to a foreign judg¬ 
ment ; L. R. 6 Q. B. 139. 

In this country the subject has recently 
been elaborately discussed by the United 
States Supreme Court in the case of Hilton 
v. Guyot, in the argument and opinions of 
which are collected all the authorities. In 
that case it was Ijeld that “ when an action 
is brought in a court of this country, by a 
citizen of a foreign country, against one of 
our own citizens, to recover a sum of money 
adjudged by a court of that country to be 
due from the defendant to the plaintiff, and 
the foreign judgment appears to have been 
rendered Dy a competent court, having ju¬ 
risdiction of the cause and of the parties, 
and upon due allegations and proofs, and 
opportunity to defend against them, and 
its proceedings are according to the course 
of a civilized jurisprudence, and are stated 
in a clear and formal record, the judgment 
is prima fade evidence, at least, of the 
truth of the matter adjudged; and it 
should be held conclusive upon the merits 
tried in the foreign court, unless some spe¬ 
cial ground is shown for impeaching the 
judgment, as by showing that it was af¬ 
fected by fraud or prejudice, or that, by the 
principles of international law, and by the 
comity of our own country, it should not be 
given full credit and effect; ” 159 U. S. 113. 

In the opinion of the majority of the court, 
Mr. Justice Gray reviews all the leading 
American and English cases, and examines 
in detail existing laws and usages of civil¬ 
ized nations, and reaches the conclusion 
that ** where there has been opportunity 
for a full and fair trial abroad before a court 
of competent jurisdiction, conducting the 
trial upon regular proceedings, after due 
citation or voluntary appearance of the de¬ 
fendant, and under a system of jurispru¬ 
dence likely to secure an impartial admin¬ 
istration of justice between the citizens of 
its own country and those of other coun¬ 
tries, and there is nothing to show either 
prejudice in the court, or in the system of 
laws under which it was sitting, or fraud 
in procuring the judgment, or any other 
special reason why the comity of this nation 
should not allow it full effect, the merits of 
the cose should not, in an action brought in 
this country upon the judgment, be tried 
afresh, as on a new trial or an appeal, upon 
the mere assertion of the party that the 
judgment was erroneous in taw or in fact.” 

But the ■ court go further and rest the 
decision upon the principle of reciprocity. 


adopting and applying the rule that ** judg¬ 
ments rendered in France, or in any other 
foreign country, by the laws of which our 
own judgments are reviewable upon the 
merits, are not entitled to full credit and 
conclusive effect when sued upon in this 
oountry, but are prima fade evidence only 
of the justice of the plaintiff's claim.” 

Accordingly, it was held that, such being 
the practice of the French courts, witn 
regard to American judgments, the judg¬ 
ment recovered in France, which was the 
cause of action, was not conclusive, but 
subject to review upon its merits. 

Chief Justice Fuller delivered a dissent¬ 
ing opinion in which concurred Harlan, 
Brewer, and Jackson, JJ., taking the 
ground that the question was not one of 
comity, but to be determined upon the 
broad principle of public policy tHat there 
should be an end orlitigation, and that this 
applied equally to foreign and domestic 
judgments. 

The principles of this decision were at 
the same term applied to a Canadian judg¬ 
ment which was Held conclusive inasmuch 
as the pleadings showed a submission to the 
jurisdiction of a competent court. Mere 
averments that the judgment was " irreg¬ 
ular and void,” and that there was “ no 
jurisdiction or authority on the part of the 
court to enter such a judgment upon the 
facts and the pleadings ” are but averments 
of legal conclusions and so insufficient to 
impeach the judgment; and it was held 
that, in answer to an action upon a foreign 
judgment the specifio facts must be given 
upon which it is supposed to be irregular 
and void or based upon fraud. If rendered 
upon regular proceedings and due notice 
or appearance, and not procured by fraud, 
in a foreign country, by whose laws a judg¬ 
ment of one of our own courts, under like 
circumstances, is held conclusive of the 
merits, it is conclusive between the parties 
in an action brought upon it in this country, 
as to all matters pleaded and which might 
have been tried ; 159 U. S. 235. 

Foreign adjudications as respects torts 
are not binding ; Whart. Confl. L. § 793, 
827; and a judgment in Germany for in¬ 
fringement of trade-mark cannot be set up 
in the United States; 50 Fed. Rep. 869. 
See Trade-Mask. 

The various states of the United States 
are considered as foreign to each other, 
with respect to this subject; 137 U. S. 287. 
In Louisiana it has been decided that a 
judgment rendered by a Spanish tribunal 
under the former government ot that state 
is not a foreign judgment; 4 Mart. La. 301, 
310. 

Foreign judgments may be evidenced by 
exemplifications certified under the great 
seal of the state or country where the judg¬ 
ment is recorded, or under the seal of the 
court where the judgment remains; 1 
Greenl. Ev. § 501; by o copy proved to be 
a true copy, or by the certificate of an 
officer authorized by law, which certificate 
must itself bq properly authenticated; 2 
Cra. 238 ; 5 id. »35; 2 Cai. 155 ; 7 Johns. 
514; 8 Mass. 273 ; 60 Ill. App. 309. The 
acts of foreign trib una ls which are recog¬ 
nized by the law of nations, such as courts 
of admiralty and the like, are sufficiently 
authenticated by copies under seal of the 
tribunal; 5 Cra. 835; 3 Conn. 171. The 
record of a judgment of a foreign court, 
not of record and of inferior territorial 
jurisdiction, is not admissible in evidence, 
in the absence of proof of facts showing 
that the court had jurisdiction ; 87111, App. 
23. See 118 N. C. 453. 

The constitution of the United States 
provides that full faith and credit shall be 
given in each state to the public acts, 
records, and judicial proceedings of every 
other state; Const. Art. IV. § 1. It is 
enacted by the act of May 26, 1790, that 
the records and judicial proceedings of the 
courts of any state shall be proved or ad¬ 
mitted in any other court within the United 
States, by the attestation of the clerk and 
the seal of the court annexed, if there be 
a seal, together with a certificate of the 
judge, chief justice, or presiding magis¬ 
trate, as the case m 3 y be, that the said 



FOREIGN JUDGMENT. 


434 


attestation is in due form, And the said 
records and judicial proceedings, authenti¬ 
cated as aforesaid, shall have such faith 
and credit given to them in every court 
within the United States as they have by 
law or usage in the courts of the state from 
whence the said records arc or shall be 
taken ; and by the act of March 27, 1804, 
that from and after the passage of this act 
all records and exemplilications of office 
books, which are or may be kept in any 
public office of any state,' not appertaining 
to a court, shall be proved or admitted in 
any other court or office in any other state, 
by the attestation of the keeper of the said 
records or books, and the seal of his office 
thereto annexed, if there be a seal, together 
with a certificate of the presiding justice 
of the court of the county or district, as 
the case may be, in which such office is or 
may be kept, or of the governor, the secre¬ 
tary of state, the cliancellor, or the keeper 
of the great seal of the state, tliat the said 
attestation is in due form and by the proper 
officer ; and the said certificate, if given 
by the presiding justice of a court, shall be 
further authenticated by the clerk or pro- 
thonotary of the said court, xVho shall cer¬ 
tify, under his hand and the seal of his 
office, that the presiding justice is duly 
commissioned and qualified.; or, if the said 
certificate be given by the governor, the 
secretary of state, the chancellor, or keeper 
of the great seal, it shall be under the great 
seal of the state in which the said certifi¬ 
cate is made. And the said records and ex¬ 
emplifications, authenticated as aforesaid, 
shall have such faith, and credit given to 
them in every court and office within the 
United States as they have by law or usage 
in the courts or offices of the state from 
whence the same are or 6hall be taken ; 
and the provisions of both acts shall extend 
to the records, etc., of the territories ; U, S. 
Rev. Stat. § 906. 

The object of this clause was to prevent 
judgments from being disregarded in other 
states ; 25 Mich. 247 ; it relates only to the 
validity and force of judgments rendered 
in one state where proved in another ; 12 
Fed. Rep. 375. It does not change the 
nature of a judgment; 13 Pet. 312; but 
places judgments rendered in another state 
on a different footing from what are known 
at common law as foreign judgments; 9 
Wheat. 1 ; 3 N. J. L. 466 ; 6 id. 236. The 
clause makes the record evidence but does 
not affect the jurisdiction either of the 
court in which the judgment is rendered 
or of that in which it isoffered in evidence. 
The judgment of a foreign 6tate differs only 
from a. foreign judgment in not being re- 
examinable for fraud in obtaining them, if 
the court had jurisdiction; 127 U. S. 205, 
292. A judgment rendered in another 
state is to be regarded as a domestic judg¬ 
ment ; 27 Pa. 247 ; 53 Vt. 177 ; bat it is not 
on the footing of a domestic judgment eo 
far as to be enforced by execution, but the 
manner of their enforcement is left to the 
state in which they are sued on, pleaded, or 
offered in evidence. When pleaded and 
proved they are conclusive, and if their en¬ 
forcement is denied it amounts to the de¬ 
nial of a right secured by the constitution 
of the United States ; 14C U. S. 657. The 
constitution and the rule of comity include 
only judgments in civil actions, not in 
criminal prosecutions; 17 Mass. 514. A 
judgment for a penalty cannot be enforced 
in another state, but whether a law is penal 
is to be determined by the courts called up¬ 
on to enforce it; and if the court of anothez 
state declines to give it full faith and credit 
because, in its opinion, it is for a penalty, it 
denies the constitutional light; 146 U. S. 
657. As to the effect of a decree of divorce 
in another state, see Divorce. The judg¬ 
ment of a state court has the same validity 
and effect in any other state as it has in 
the state where it was rendered ; 0 Wheat. 
129 ; 9 How. 520 ; 50 Mo. App. 873; 141 
If. S. 87; 48 Fed. Rep. 510. The judicial 
proceedings w ithin the act are only such 
as have been rendered by a competent 
court, with full jurisdiction ; 9 Mass. 462 ; 
45 Ill. App. 533 ; 50 N. J. L. 036 ; 17 Wend. 
521; 11 flow. 105 ; jt may be a superior 


court of record or an inferior tribunal; 80 
N. H. 78; 13 Ohio 209; including a iudg- 
ment of the justice of the peace ; 94 Tenn. 
721. A judgment may be attacked on the 
ground of a want of jurisdiction; Mill. 
Const U. S. 632 ; 18 Wall. 457 ; 1 Tex. Civ. 
App. 315 ; 27 Ohio St. 600; 22 S. E. Rep. 
(S. C.) 178 ; 90 Cal. 374 ; 138 U. S. 439; 183 
id. 107; thus a judgment against a de¬ 
fendant who was not served with proper 
process, and who did not appear, would be 
entitled to no credit in another state; 11 
How. 165; 137 U. S. 287 ; 2 Misc. Rep. 570; 
but facts establishing the want of jurisdic¬ 
tion must be shown ; 74 Fed. Rep. 51. A 
judgment of a foreign state, against several 
defendants jointly, in an action in which 
one of them was not served with process, 
cannot, in Rhode Island, be enforced 
against one of such defendants who in the 
foreign action was served with process; 83 
Atl. Rep. (R. I.) 4. See 4 Harring. 281; 3 id. 
241, 517. In cases where the court had 
jurisdiction of the parties and of the sub¬ 
ject-matter, fraud m obtaining the judg¬ 
ment may be set up as a defence ; 139 Ill. 
311; 70 Hun 197 ; or if it will constitute a 
ground of collateral attack ; id.; 148 Ill. 536 ; 
but see 5 Wall. 290; but fraud cannot be 
pleaded as a ground of attack, in one Fed¬ 
eral court, upon a judgment obtained in 
another; 138 U. S. 439. The constitution 
does not give to a judgment all the attri¬ 
butes to which it was entitled in the state 
where it was rendered ; 7 Gill. 8c J. 434; 
but if duly certified, it is admissible in 
evidence in any state; 7 Cal. 54, 247 ; a 
state may give a judgment rendered in an¬ 
other state any effect it may think proper, 
always provided it does not derogate from 
the legal effect conferred upon it by the con¬ 
stitution and the laws of congress in this 
behalf; 9 Mass. 462. In case, however, full 
faith and credit is not given to the judg¬ 
ment of another state, any judgment 
thereon will be erroneous; 7 Wall. 139. 
When the court rendering the judgment has 
jurisdiction, its judgment is final as to the 
merits; 6 Wall. 302 ; 14 Tex» 852 ; 9 Mass. 
462; 7 Gill. 430; 67 Fed. Rep. 409; 62 N. 
W. Rep. (Neb.) 306; but no greater effect 
can be given to a judgment than it had in 
the state where it was rendered ; 17 Wall. 
529 ; 18 N. Y. 468. If a judgment or de¬ 
cree is enforcible in the state where it is 
rendered, it is enforcible in any other state ; 
9 Pet. 86 ; but the constitutional provision 
does not give validity to a void judgment 
or decree ; 12 Wheat. 218 ; 4 N. J. L. 192 ; 
14 Pet. 49 ; 148 N. Y. 34. It does not im¬ 
pose on any state the duty of following the 
decision of another state as to the construc¬ 
tion of the statutes of the latter: 8 McCrary 
609; 18 Hun 507 ; nor enforcing within its 
territory the law of another state. A judg¬ 
ment entered in pursuance of a warrant of 
attorney, in a Btate in which such judg¬ 
ments are authorized, has the same force 
when sued on in another state as a judg¬ 
ment in an adversary proceeding ; an action 
thereon can only be defeated by want of 
jurisdiction by fraud in procuring the judg¬ 
ment, or defences based on matter arising 
after the judgment was rendered; any de¬ 
fence to the original cause of action is con¬ 
clusively negatiVbd by the judgment; but 
tlje sufficiency of the warrant may be in¬ 
quired into and is to be determined from 
the evidence of the law-of the state of its 
entry ; 62 N. W. Rep. (Neb.) 806. Where 
a judgment is revived by scire facias , 
without service on or appearance Dy the 
defendant, the plaintiff cannot recover 
thereon in another state where the defend¬ 
ant resides, after the Btatute of limitations 
has run against the original judgment; 
such revival is either a new proceeding 
substituted for an action of debt, and hence 
invalid without service, or a continuation 
of the original action, and therefore barred ; 
161 U. S. 642 ; 33 Atl. Rep. (Vt) 489. And 
in an action on such judgment the statute 
of the former governs and not that of the 
place where the judgment was rendered ; 
fc Hun 17. 

A judgment in personam against a cor¬ 
poration, obtainedf in a federal court of a 
sister state, is conclusive on the merits of 


the case in the courts of every other state 
when made the basis of an action; and the 
directors and managers of the corporation 
are as conclusively bound by the judgment 
as the corporation itself ; 46 Fed. Rep. 584. 

Judgments of the Indian courts in the In¬ 
dian Territory stand on the same fooling 
with those of the Federal territorial courts, 
and are entitled to the same faith and 
credit; 59 Fed. Rep. 836. 

The provisions of the act of Congress re¬ 
lating to the authentication of records and 
judicial proceedings must be complied with 
in order to secure the admission of the ex¬ 
emplification as evidence in a suit upon the 
judgment in another state ; it is not neces¬ 
sary that such exemplification should be 
used in pleading or in a statement of claim 
or affivlavit of defence ; 124 Pa. 280. As to 
pleading, see 27 Cent. L. J. 400 ; 26 Abb. 
N. C. 815. 

As to the effect to be given to foreign 
judgments, see Story, Confl. Laws ; Freem. 
Judgt. 590; Dalloz, ££ranper;Piggott,Fni- 
eign Judgments; 20 Myers, Federal De¬ 
cisions 608 ; 4 Law Magazine & Rev., 4th 
ed. 417; Conflict of Laws; Judgment; 
Foreign Corporation, 

FOREIGN JURISDICTION. The 

exercise by one government, within the 
territory of another, of powers acquired by 
it in any manner whatsoever, whether by 
treaty, grant, usage, sufferance, or other¬ 
wise. 

A jurisdiction other than that of the 
former. 

FOREIGN JURISDICTION ACT. 
In English Law. The stat. 6 & 7 Viet, 
c. 94, by which it was provided that the 
crown may exercise any power or jurisdic¬ 
tion it may have in any foreign place or 
country in the same manner as if obtained 
by cession or conquest; and that any act 
don? in pursuance of such power or juris¬ 
diction shall be as valid as if done accord¬ 
ing to the local law then in force in such 
place. 1 Steph. Com. 103. 

FOREIGN JURY. One drawn from 
a county other than that in which issue is 
joined. See Jury. 

FOREIGN KINGDOM. One under 
the dominion of a foreign prince. 19 Johns. 
375. 

FOREIGN LANGUAGE. When in 
an action of slander the words complained 
of were spoken in German a declaration 
setting forth the words in English is not 
sufficient; the words must be stated in tin 
foreign language .as spoken, with an aver¬ 
ment of the signification in English, and 
that they were understood by those who 
heard them ; 8 Wend. 894. See also Cro. 
Eliz. 496, 865 ; Slander. 

When a will was made and proved in 
French and in the probate it was trans¬ 
lated into English, but as it appenred, 
falsely, the translation was not conclusive, 
but the English court of chancery held that 
it might determine according to what the 
translation ought to be ; IP. Woos. 520. 

FOREIGN LAW. The laws of a for¬ 
eign country. 

The courts do not take judicial notice of 
foreign laws ; and they must, therefore, be 

g roved as matters of fact; 4 Mood. Pari. 

as. 21; 3 Esp. 1G8 ; 1 D. A L. 614 ; 40 Tex. 
291 ; 9 Humphr. 546 ; 2 Barb. Ch. 562 ; 19 
Vt. 182; 9 Mo. 8; 60 Inch 128; 64 Ga. 184; 

8 Mass. 99 ; 2 Dow. 8c C. 171 ; 4 Conn. 517 ; 

1 Paige 220; 10 Watts 158; 9 Gill 1 ; written 
laws, by the text, or a collection printed by 
authority, or a copy certified by a proper 
officer, or, in their absence, perhaps, by the 
opinion of experts as secondary evidence; 
Story, Confl, Laws B 641; 1 Greenl. Ev. g 
486; 14 How. 426 ; 2 Cm. 287 ; 8 Ad. A E. 
208 1 ; fl Wend. 475; 10 Ala. N. g. 885 ; 4 Tex. 
98; 10 Ark. 516; they may be construed 
with the aid of text-books as well as of ex- 



ed; 4 Conn. 517; 12 id. 884. Gee 12 Vt. 896; 
Story, Confl. Laws § 641; 1 Greenl. Ev. g 
488, note. As to the manner of proving un- 
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tcrittea kwi of foreign countries, the de¬ 
cisions show a divergenoe of opinion ; the 
rule, as laid down by Lowell, J. , in the oase 
of The Paahawiok, 9 Low. 143, where the 
reasoning of Lord Stow ell, in Dairy tuple v. 
Dalrymple, 9 Hogg. Consist. 54, is cited 
with approval, is, that the unwritten law 
of R*glcmd may be proved in the United 
States courts not by experts only, but also 
by text- wr i ter s of authority, and by the 
printed reports of adjudged cases ; Whart. 
Ev, g 800. But mere citations of English 
statutes and authorities cannot be accepted 
as proving English laws ; 00 Fed. Rep. 78. 
But in respect to the laws of other foreign 
countries, where a system obtains wholly 
different from our own. the rigid proof by 
the testimony of experts alone* should be 
insisted on. See 11 Cl. £ F. 85 ; 14 E. L. A 
Eq. 340; 4 Cow. 508, n.; 1 Wall. Jr. C. C. 
47 ; 4 Johns. Ch. 507 ; as to who can prove 
gnch laws; 48 N. H. 176 ; 1 Johns. 8M; 2 
La. Ann. Ml. It need not be a lawyer ; 74 
III. 197 ; 36 N. H. 153 ; 8 C. B. 813; 87 Neb. 
814 ; 139 U. 8.897. Tbe United States courts 
take judicial notice of the law* of every 
state and territory in the United States ; 85 
Fed. Rep. 643 ; but the decisions of the vari¬ 
ous state courts are not harmonious on this 
point as far as regards the laws of each 
other. In Tennessee; 0 Heist. 878; and 
Rhode Island; 11 R, L 411; the courts will 
take judicial notioe of the laws of sister 
states; in niinru*, of the jurisdiction of 
courts in other states ; 17 ILL 577 ; and the 
supreme court baa decided that where a 
state recognises acts done in pursuance of 
the laws of another state, the oourts of the 
first state should take judicial cognizance 
of such laws so far as may be necessary to 
judge of the acta allseed to be done under 
them; 8 WalL 518. In Louisiana, where a 
statute of another state has been properly 
brought to the notice of the ooart, it wall in 
all future oases take notice of that statute 
and presume the law of the foreign state to 
be the same until some change is shown ; 31 
La. Ana. 594 ; 5 Ind. Add. 89. In Pennsyl¬ 
vania it has been heia that the oourts 
should take notice of the local laws of a 
sister state in the same manner as the su¬ 
preme court of the United States would do 
on a writ of error to a judgment; 37 Pa. 
479; but see, contra, 9 Wis. 828 ; 20 Am. L. 
Reg. x. s. 385. See 81 Fla. 10. A copy of 
the authorised statute-book is recognised 
as proof of a foreign law in Pennsylvania; 
2 Pa. 85; and the oonstruotion of those stat¬ 
utes may be proved either by the reports of 
cases, or by one familiar therewith; 168 Pa. 
245; 170 Pa. 84. 

Foreign unwritten laws, customs, and 
usages may be proved, and are ordinarily 
proved, by parol evidence r and when suon 
evidence is objected to on the ground that 
the law in question is a written law, the 
party objecting must show that fact: 15 S. 
5t R. 87; 9 La- 154. 

The manner of proof varies according to 
circumstances. As a general rule, the best 
testimony or proof is required ; for no proof 
will be received which presupposes better 
testimony attainable by the party who of¬ 
fers it. When the best testimony cannot be 
obtained, secondary evidence will be re¬ 
ceived ; 2 Cra. 237. flee 14 Cent. L. J. 125, 
where there is a general article on this title. 
A foreign law must be proved like any other 
fact, ana in the absence of such proof it will 
be presumed that the common law prevails, 
in the foreign j ana diction ; 02 Ho. App. 60. 

Exemplified or sworn copies of written 
laws ana other public documents must, as 
a general thing, oe produced when they ran 
be procured ; out should they be refused by 
the competent authorities, then inferior 
proof may be admitted ; id. 

When our own government has promul¬ 
gated a foreign law or ordinance of a public 
nature as authentic, that is held sufficient 
evidence of its existence; 1 Cm. 88 ; 1 Dali. 
462; 12 8. St R. 208. 

When foreign laws cannot be proved by 
some mode which the law respects as being 
of equal authority to an oath, they must be 
verified by the sanction of an oath. 

The usual modes of pg fhom 

ere by an exemplification under the great 


seal of a state, or by a copy proved by oath 
to be a true copy, or by a certificate of an 
officer autborixed dv law, which must Itself 
be duly authenticated ; 2 Cm. 288 ; 2 Wend. 
411; 6 id. 475 ; 5 8. A R. 528; 15 id. 84; 3 
Wash. C. C. 175; 82 Md. 274; 88 Ark. 645; 
67 QL 046. 

Witnesses in Cuba examined under a 
commission touching the execiltion of a 
will testified, in general terms, that it was 
executed according to the law of that 
country; and, it not appearing from the 
testimony that there was any written law 
upon the subject, the proof was held suffi¬ 
cient ; 8 Paige, Ch. 446. 

A defendant pleaded infancy in an action 
upon a contract governed by the law of 
Jamaica: held that the law was to be proven 
as a matter of fact, and that the burden 
lay upon him to show it; 8 Johns. 190. 

Proof of Buch unwritten law is usually 
made by the testimony of witnesses learned 
in the taw and competent to state it cor¬ 
rectly under oath ; 3 Cra. 287 ; 1 Pet. C. C. 
325 ; 2 Wash. C. C. 175; 15 8. A R. 84; 4 
Johns. Ch. 520; Cowp. 174; 2 Hagg. Adm. 
App. 15-144 ; 100 Mass. 79; 14 How. 400. 

In England, certificates of persons in high 
authority have been allowed as evidence in 
such cases; 8 Hagg. Eccl. 767, 769. 

The public seal of a foreign sovereign or 
state affixed to a writing purporting to be 
a written edict, or law, or judgment, is of 
itself the highest evidence, ana no further 
proof is required of such public seal; 3 Cra. 
238 ; 2 Conn. 85 ; 1 Wash. C. C. 868 ; 4 Dali. 
418, 410 ; 6 Wend. 475; 9 Mod. 66 ; 85 Fed. 
Rep. 184. 

But the seal of a foreign court is not, in 
general, evidence without further proof, 
and must, therefore, be established by com¬ 
petent testimony ; 8 Johns. 810 ; 3 H. A J. 
193 ; 4 Cow. 526, n.; 8 East 221. 

By the act of May 26, 1790, it is provided 
" that the acts of the legislatures of the 
several states shall be authenticated by 
having the seal of their respective states 
affixed thereto ; ” R. S. § 905. See Record. 
It may here be observed that the rules 
prescribed by acts of congress do not ex¬ 
clude every other mode of authentication, 
and that the courts may admit proof of the 
acts of the legislatures of the several states, 
although not authenticated under the acts 
of congress. Accordingly, a printed vol¬ 
ume, purporting on its face to contain the 
laws of a sister state, is admissible a eprima 
fade evidence to prove the statute taw of 
that state; 4 Cra. 884; 12 S, A R. 208; 6 
Binn. 821; 5 Leigh 571; 5 Ind. App. 89; 
97 Ala. 417 ; 70 Hun 140; 53 Mo. App. 617 ; 
contra, 2 Hawks 441 ; 2 Hairing. 34; 2 
Wend. 411; 2 La. Ann. 654 ; 9 Wis. 828. By 
act of Aug. 8, 1846, a standard copy of the 
laws and treaties of the United States is 
fixed, and made competent evidence in all 
courts without further proof or authentica¬ 
tion. R. 8. g 908. 

Foreign laws have, as such, no extra-ter¬ 
ritorial force, but have an effect by comity; 
Sto. Const. § 1305. In the absence of plead¬ 
ing and proof to the contrary, the laws of 
another state are presumed to be like those 
of the state in which the action is brought; 
85 Neb. 875 ; 87 id. 644 ; 98 Cal. 172 ; 144 Pa. 
305 ; 76 Hun 200. See 142 U. 8. 101; h0 La. 
Ann. 766 ; 85 Tenn. 616. While a state 
court is bound to take judicial cognizance 
of the principles of common law as it pre¬ 
vails in other states, this is not true of the 
statutes of such states; 40 La. Ann. 766; 
60 Ark. 237 ; 78 Wis. 883 ; 88 Tenn. 50; 88 
Minn. 421. But see 156 Mass. 65. Until 
the fact is shown, they will be assumed to 
be the same as those of the forum ; 1 Harr. 
AJ. 687. See 5 CL A F. 14; 8 H. L. C. 19 ; 
Lex Fori. 

A person claiming title under a foreign 
corporation is ohargeable with knowledge 
of its chartered powers and restrictions; 
19 N. Y. 207. 

The effect of foreign laws when, proved 
is properly referable to the court; the ob¬ 
ject of the proof of foreign laws is to enable 
the court to instruct the jury what is, in 
point of law, the result from foreign laws 
to be applied to the matters in controversy 
before them. The oourt are, therefore, to 


decide what is the proper evidence of the 
laws of a foreign oountry ; and when evi¬ 
dence is given of those laws, the oourt are 
to judge of their applicability to the matter 
in issue; Story. Con A. Laws g 638; Greenl, 
Ev. 488 ; 3 H. A J. 193; 8 id. 284, 242 ; 4 
Conn. 517; Cowp. 174; 20 A. L. Reg. N. 8. 
879. As to proof of foreign laws gener¬ 
ally, see 14 Cent. L. J. 125 ; 19 ia. 226, 
242; 17 Myers, Fed. Deo. 456 ; 7 Law Mag. 
A Rev., 4tn 269 ; 5 Am. L. Reg. 821 ; 8 So. 
L. Rev. 150; 18 Alb. L. J. 183; by experts, 
18 id. 17; by oral proof, 25 L. R, A. 449. 

As to criminal cases, see 11 Crim. L. 
Mag. 776; penal actions, 2 L. R. A. 779; 
presumptions, 24 Alb. L. J. 204; Lawson, 
Pres. Ev. 358-80. See Conflict of Laws ; 
Lex Loci Contractus. 

FOREIGN MATTER. Matter which 
must be tried in another county. Blount. 
Matter done or to be tried in another county. 
Cowel. 

FOREIGN MINISTER. An ambas¬ 
sador or en voy from a foreign country. See 
Ambassador. 

In the diplomatic sense, a minister who 
comes from another jurisdiction or govern¬ 
ment. Anderson ; 5 Pet. * 56. 

The modern law of nations recognizes a 
class of public officers, who, while bearing 
various designations, chiefly significant in 
the relation of rank, precedence, or dignity, 
possess in substance the same functions, 
rights, and privileges,—being agents of their 
respective governments for the transaction 
of diplomatic business abroad, possessing 
also such powers as their respective govern¬ 
ments may pleAse to confer, and enjoying, 
as a class, established legal rights and im¬ 
munities of person and property in the 
governments to which they are accredited as 
the representatives of sovereign powers. 

Disregarding questions of dignity, these 
diplomatic agents might all be denominated 
ambassadors, because they are immediate 
officers of the sovereign ; or envoys, because 
they are persons sent; or ministers, because 
engaged in public service or duty; or pro¬ 
curators, because they are the proctors of 
their respective governments; or legates, 
because officially employed as the substitute 
of the superior ; or mincior, or internuncior, 
because they are messengers to or between 
governments; or deputies, because they are 
deputed; or commissioners, because they 
hold and discharge commissions; or charges 
d'affaires, because they are charged with 
business; or agents, because they act for 
their governments. All these and other 
designations of public ministers, are found 
in the history of modem negotiations, the 
name having no fixed relation to the func¬ 
tions or powers, or true nature of the office 
Id. See Ambassador ; Envoy ; Charges des 
Affaires ; etc. 

FOREIGN MONEY. Mercantile 
paper may be given for the payment of a 
certain sum in denominations of foreign 
money. A. & E. Ency. 2nd Ed,. 105; 
Chitty on Bills, 123 et al. But whetner an 
instrument payable generally in money or 
currency of a foreign state is negotiable, is 
not settled. Id. In 27 Mich. 191 it was 
held that a note payable in "Canada cur¬ 
rency” is negotiable, whereas in 23 Wend. 
(N. Y.) 71 it was held that a note payable 
in "Canada money” is not negotiable. The 
court declared that. “Canada money” was 
but a commodity, not legal tender for debts, 
nor money within the meaning of the rule as 
to negotiable instruments. Id. 

FOREIGN OFFICE. The department 
of state through which the British sovereign 
communicates with foreign powers. 

FOREIGN P LEA . See Plea. 

FOREIGN FORT. A port or place 
which is wholly without the United States. 
10 Johns. 375 ; 2 Gall. 4, 7 ; 1 Brock. 285. 
A port without the jurisdiction of the court: 
1 Dods. 201 ; 4 C. Rob. 1; 1 W. Rob. 29; 6 
Exoh. 880; 1 Bl. & H. 06, 71. The porta of 
tho several states of the United States are 
foreign to each other so far os regards the 
authority of masters to pledge the credit 
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of their vessels for supplies ; 10 Wall. 192 ; 
99 Mass. 888. Practically, the definition 
has become, for most purposes of mari¬ 
time law, a port at such distance as to 
make communioation with the owners 
of the ship very inconvenient or almost 
impossible. 8ee 1 Pan. Mar. Law 142, n.; 
Port. 

FOREIGN PROCESS ACTS. Eng- 
Mnh statutes providing for the service of 
process of certain courts in places beyond 
their territorial jurisdiction. 

FOREIGN RELATIONS. See Uni¬ 
ted States, 

FOREIGN SERVICE. Servitiumfor- 
insecum. See Forinbecub. 

FOREIGN 8TATE. A foreign nation 
or country. In the United States the 
3tatee are considered as foreign to each 
other with respect to those subjects which 
are controlled Dy their municipal law. See 
Foreion Judgment; Extradition; Fugi¬ 
tive from Justice. 

FOREIGN TRADE. The exportation 

and importation of commodities to or from 
foreign countries, as distinguished in the 
United States from interstate or coastwise 
trade. See 1 Holmes 421 ; Foreign Com¬ 
merce. 

Held to include trade between the Atlantic 
and Pacific ports of the United States, 
within a revenue statute specifically provid¬ 
ing that it should be included. 13 A. & E. 
Ency. 2nd ed., 833; 1 Holmes (U. S.) 421. 
Under an act exempting from duty lumber to 
be used in the construction and equipment of 
"vessels built in the United States for the 
purpose of being employed in the foreign 
traae,” the term "the foreign trade” limits 
the application of the act to vessels owned by 
Americans. It does nob apply to those built 
for foreigners. Id.: 15 Blatchf. (U. S.) 26. 
See Foreign Commerce. 

FOREIGN TROOPS. While foreign 
troops entering or passing through our 
territory with the permission of the Execu¬ 
tive are exempt from territorial jurisdiction, 
it is doubtful whether in the absence of e 
treaty or positive legislation to that effect 
there is any power to apprehend or returr 
deserters, 183 U. S. 424. 

FOREIGN VESSEL. A vessel owned 
by residents in or sailing under the flag of 
a foreign nation. This term does not mean 
a vessel in which foreigners domiciled in 
the United States have an interest; 1 Gal. 
58. 

An omission in the registry and enrol¬ 
ment of an American vessel does not make 
her foreign, but, at best, only deprives hei 
of her American privileges. Crabbe 271, 
See “Flag. The patent laws were not in¬ 
tended to apply to and govern a vessel of a 
foreign, friendly nation; 19 How. 188. 
See Patent. 

FOREIGN VOYAGE. A voyage 
whose termination is within a foreign coun¬ 
try. 3 Kent 177, n. The length of the 
voyage has no effect in determining its 
character, but only the place of destina¬ 
tion ; 1 Stor. 1 ; 8 Sumn. 342 : 2 Best. L. 
Rep. 146; 2 Wall. C. C. 264; 1 Pars. Mar. 
Law 81. 

FOREIGN WATERS. By U. S. Rev. 
St. § 4370 tugboats towing in whole or in 
part in foreign waters are exempt from a 
penalty therein imposed on foreign tug¬ 
boats for towing vessels of the united 
States. 

Where the treaty between the United 
States and Great Britain of June 15, 1846, 
fixed the boundary between the two coun¬ 
tries in the strait of San Juan de Fuca by a 
line following the middle of the strait, hut 
also secured to each nation a right of free 
navigation over all the waters of the strait, 
all the waters north of the boundary line 
were held to be 41 foreign waters,” within 
the meaning of said section ; 7 U. S. App. 
188 ; B. c. 60 Fed. Rep. 437 ; reversing 48 
id. 319. 

FOREIGNER. One who is not a citi¬ 


zen. Cowel. 

In the Old English Law , it seems to have 
been used of every one not an inhabitant 
of a city, at least with reference to that 
city ; 1 H. BLa. 218. See, also, Cowel, 
Foreigne . 

In the United States, any one who was 
horn in some other country than the United 
States, and who owes allegiance to some 
foreign state or country, f Pet. 848, 849. 
An alien. See Alien ; Citizen. 

FOREJUDGE. To deprive a man of 
the thing’in question by sentence Of court. 

Among foreign writers, says Blount, fore¬ 
judge is to bamsh, to expel. In this latter 
sense the word is also used in English law 
of an attorney who has been expelled from 
court for misconduct. Cowel ; Cunning¬ 
ham, Law Diet. 

FOREMAN. The presiding member 
of a grand or petit jury. See Grand Jury ; 
Jury. 

FORENSIC. See Forensis. 

FORENSIC MEDICINE. See Medi¬ 
cal, Jurisprudence. 

FORENSIS. Forensic. Belonging to 
court. Forensis homo , a man engaged in 
causes. A pleader; an advocate, vioat, 
Voc. Jur. ; Calvinus, Lex. 

FORESAID. In Scotch Law. Afore¬ 
said. Sometimes foresaids, in the plural; 2 
How. St. Tr. 715 ; and also in the form for- 
saidis; 1 Pitc. Cr. Tr. pt. 1, 107. 

FORESCHOJbLB (Lat. Derelic turn). 
Forsaken ; especially with reference to 
lands abandoned by the tenant. Termes de 
la Ley ; Cowel; Moz. Sc W. 

FORESHORE. That part of the land 
immediately in front of the shore; the part 
of it which is between high and low water 
marks, and alternately covered with water 
and left dry by the flux and reflux of the 
tides. It is indicated by the middle line be¬ 
tween the highest and lowest tides (spring 
and neap). 

This is popularly described as the land 
between high and low. water marks. It is to 
be found in arms of the sea. It forms part 
of the adjoining county, the justices of w nich 
have cognizances of offences committed 
there, whether it is or is not at the time 
covered with water. It also forms part of 
the adjoining pariah. Byrne. 

The property in the foreshore is prima 
facie vested in the Crown, but- a part of it 
may belong to a subject by an ancient grant 
from the Crown, or by prescription. This 
ownership of the Crown is for the benefit of 
the community, and cannot be used in any 
way so as to derogate from or interfere with 
the public rights of navigation and fishery. 
Id. See Alluvion ; Derelict. 

FORESIGHT. See Due Diligence 
and Foresight. 

FOREST. A certain territory of wooded 
ground and fruitful pastures, privileged 
for wild beasts and fowls of forest, ohase, 
and warren, to rest and abide in the safe 
protection of the prince for his princely de¬ 
fight and pleasure, having a peculiar court 
and officers. Man. For. Laws, cap. 1, num. 
1; Termes de la Ley ; 1 Bla. Com. 289. 

A royal hunting-ground which lost its 
peculiar character with the extinction of 
its courts or when the franchise passed into 
the hands of a subject, Spelman, Gloss. ; 
Cowel; Man. For. Laws, cap. 1 : 2 Bla. 
Com. 83 ; 1 Steph. Com. 665 See New Fop* 
E9T. 

FOREST COURTS. In English 
Law. Courts instituted for the govern¬ 
ment of the king's forest in different parts 
of the kingdom, and for the punishment of 
all injuries done to the king’s deer or veni¬ 
son , to the vert jot greensward, and to the 
covert in which the deer were lodged. 
They comprised the courts of attachments 
or wood mote, of regard, of swanimote, and 
of justice-seat (which several titles see); 
but Bmce the revolution of 1688 these courts, 
it is said, have gone into absolute desue¬ 
tude. 3 Steph. Com. 439 : 2 Bla. Com. 71. 


But see 6 Q. B. 981, where a mandamus to 
the verderers of a royal forest was refused, 
on the ground that tne court of the Chief 
Justioe In Eyre had power to compel the 
verderers to permit the exercise of the 
rights sought to be enforced. 

FOREST LAW . The old law relating 
to the forest, under which the most horrid 
tyrannies were exercised, in the confis¬ 
cation of lands for the royal forests. Hal- 
lam’s Const Hist. ch. 8. 


The privilege of reserving the forest for the use of 
the sovereign alone was Instituted by the Saxon 

a who, however, occasionally conferred It upon 
ect by special license ; and a charter of the 
Is said to have been Issued by Canute at 
Winchester In the year 1010, but the authenticity of 
this document Is doubted bv Lord Coke ; lust. It. 
820, There Is, however, no doubt that this monarch 
issued the Constitu tione* de Foresta, by which docu¬ 
ment he appointed four chiefs of the forest (pri¬ 
marii) who administered justice ; under these were 
four mediocre* who undertook the care of the Teal- 
son and vert; and who In turn superintended two 
ftfhinp-men whose duties were to care for the vert 
and venison by night and who, If slaves, became free 
on being appointed to this office. Complaints 
against the mediocre* and the tithing-men were 
beard by the primarii and by them disposed of, and 
complaints against the primarii were dealt with by 
the king himself; Hal lam, Anc- Laws and Inst. sec. 
10. If a freeman used violence towards a primarius 
of the forest, he lost his freedom and his goods ; If 
a vlUeln, he lost his right hand ; and for a repetition 
of the offence by either, he forfeited bis life. 
Offences against the vert were dealt with leniently u 
Compared with those against the venison, ami there 
was also a difference In the penalties imposed for 
killing a royal beast and a beast of the forest; thus 
for kflUng the latter, a freeman was fined, while for 
the former he lost bis liberty. A difference wag 
also recognized according to the rank of the offeoH- 
er, as, if a bishop, abbot, or baron killed a royal 
beast he was subject to a fine, at the pleasure of 
the Mug, while for the same offence a slave lost his 
life. Certain animals are enumerated in this docu¬ 
ment for the killing of which no penalty was at¬ 
tached, and the wild boar is especially mentioned as 
never having been held to be a cr animal of venison » 
id. sec- 27. 

Under the Confessor these laws were DOtenforced 
with the rigidity of Canute, the penalties for tres¬ 
pass were moderate, and the administration of the 
forest law did not seem to be a subject of complaint 
from any class of people, but William the Conquer¬ 
or soon altered this condition of affairs. The hunting 
of wild beasts of the forest being his chief pastime 
he Immediately claimed absolute and exclusive 
right to all forests then existing, and allowed no 
one to enter without his license; he extended those 
already existing bv laying waste whole towns and 
villages; and he devastated vast tracts in Hamp¬ 
shire and Yorkshire to form the new forest, “de¬ 
nuding the land of both God and man to make of It 
a home for wild beasts." Lappenburg, England, 
under the Anglo-Norman Kings 214. The Conqueror 
appointed new iudgea of the forests to supersede 
tne former judges and keepers; he created the 
office of chief justice of the rorest and the verder- 
era subordinate to the chief justice, who could con¬ 
vict offenders and send them before the chief jus¬ 
tice, but who bad no power to punish such offenders. 
The verderers sat at Swanimote and a’l within the 


limits of the forest were bound toattei d this court 
thrice a year, and to serve on .inquetes and juries 
when required. The agistator*, tbe/or^afam, ami 
the regarders were also appointed by ti.e Normans 
as officers of the forest, but without judicial pow¬ 
ers. The highest penalty enforced for offences In 
the forest during tne reign of William I. seems to 
have been the loss of a limb or the eyes of tbs 
offender, and this was enforced and fines were Im¬ 
posed for the most trivial offences ; Sax. Chron¬ 
icles; Comp. fol. 164. 

These abuses were continued until about theyear 
1213. the most extensive afforestations having been 
mode under Richard I. and John. In the 47th and 


48th clauses of the great charter certain provisions 
are found relating to the forest, but altnough ths 
belief that John issued a charter distinct from these 
clauses Is very ancient, it Is erroneous; the docu¬ 
ment given In Matthleu Paris under the name, being 
the forest charter of Henry III. with an altered 
salutation. Stubbs' Charters 888. In the great 
charter the heavy burden of attending the forest 
courts Is remitted and this provision was conferred 
In the charta de foresta, and thus the exact analogy 
established by Henry II. between the courts of the 
shire and those of the forest was abolished. The 
charta deforest a. disafforested the lands appropri¬ 
ated by Richard and John and all those seized by 
Henry II. which had operated to tbo injury of the 
land-owners and outside of the royal demesne; it 
greatly mitigated the punishment for destroying 
game, and provided that for that offence no mao 
should lose life or limb, and that his punishment 
shall be limited to a fine or imprisonment for a year 
and a day ; the following curious provision occure 
In cap. II.: " Whatsoever archbishop, bishop, earL, 
or baron coming to us at our commandment, pac¬ 
ing by our forest, It shall be lawful for him to take 
and kill one or two of our deer by -View of our 
forester, if he bo present; or else he snail cause him 
to blow a horn for him, that he seora not to steal 
our deer; and likewise they shall do returning from 
us," and this clause la still unrepealed. By reason 
of “ the cruel and Insupportable hardships which 
those forest laws created for the subject," says 
B looks tone, 11 we find the Immunities of eharta de 
foresta as warmly contended for, and extorted from 
the king with as much difficulty, as those of Magna 
Chartaltself ” ; 2 Com. 410. , 

After this oharter was issued, the forest laws not 
being enforoed fell gradually Into desuetude, until 
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ated the corporation ; 46 Md. 1 ; 26 Ha. 81 ; 
46 N. J. Eq. 118. (As to the distinction be¬ 
tween these proceedings, see 3 Term 199.) 
But not at the suit of an individual; 7 Pick. 
844 ; 24 How. 278. The state ina'y waive a 
cause of forfeiture ; 9 Wend 851 ; 73 Tex. 
435. Equity has no jurisdiction in the mat¬ 
ter ; Moraw. Priv. Corp. 10, 40; 1 N. J. Eq, 
869 ; 8 Humph. 253. 

FORFEITURE OF A BOND. A fail¬ 
ure to perform the condition on which the 
obligee was to be* excused from the penalty 
in the bond. Courts of equity and of law 
in modern practice will relievo from the 
forfeiture of a bond ; and, upon proper 
cause shown, criminal courts will, in gen¬ 
eral, relieve from the forfeiture of a recog¬ 
nizance t o appear. See *3 Yeates 93; 2 
Wash. C. C. 442 ; 2 Blackf. 104, 200; 1 III. 
257. 

FORFEITURE OF MARRIAGE. 

A penalty incurred by a ward in chivalry 
when he or she married contrary to the 
wishes of his or her guardian in chivalry. 

The latter, who was the ward’s lord, had 
an interest in controlling the marriage of 
his female wards, and lie could exaot a 
price for his consent; and at length it be¬ 
came customary to sell the marriage of 
wards of both sexes ; 2 Bla. Com. 70. 

When a male ward refused an equal 
match provided by his guardian, he was 
obliged, on coming of age, to pay him the 
value of the marriage,—that is, as much as 
he had been bona fide offered for it, or, if 
the guardian chose, as much as a jury 
would assess, taking into consideration ail 
the real and personal property of the ward; 
and the guardian could claim this value al¬ 
though he might have made no tender of 
the marriage ; Co. Lltt. 82 a ; Co. 2d Inst. 
02 ; 5 Co. 126 b : 6 id. 70 b. 

When a male ward between the age of 
fourteen and twenty-one refused to accept 
an offer of an equal match (one without 
disparagement), and during that period 
formed an alliance elsewhere without his 
guardian’s permission, he incurred forfeit¬ 
ure of marriage,—that is. he became liable 
to pay double the value of the marriage. 
Co. Litt. 78 b, 82 b. 

FORFEITURE OF SIDE. In Eng¬ 
lish Law. When the importation of silk 
was prohibited it was customary at each 
term of the Exchequer to proclaim a for¬ 
feiture of such as was suffered to lie in the 
docks. 

FORFEITURES ABOLITION 
ACT. The same as the Felony Act of 1870, 
abolishing forfeitures for felony in England. 

FORGA V EL. A small rent reserved 
in money ; a quit-rent. Sometimes written 
forgabulum. 

FORGE. To fabricate by false imita¬ 
tion ; especially, in law, to make a false in¬ 
strument in similitude of an instrument by 
which one person could be obligated to an¬ 
other for the purpose of fraud and deceit. 
92 Cal. 563. See 42 Me. 892. 

To forge is to do one of the following things 
with intent to defraud, namely, (1) to make 
a document purporting to be what it is not, 
or (2) to alter a document without authority 
in such a manner that if the alteration had 
been authorized it would have altered the 
effect of the document, or (3) to sign a 
document: (a) in the name of a person with¬ 
out his authority, whether such name is or 
is not the same as that of the perron signing; 
(b) in the name of any fictitious person 
alleged to exist; (c) in a name represented 
as being the name of a different person from 
that of the person signing it, and intended 
to be mistaken for the name of the former; 
of (d) in the name of a person personated by 
the person signing the document, if the 
effect of the document depends upon the 
identity between the person signing tne docu¬ 
ment, and the jpefron whom he professes to 
be. R. & L. Diet.; Steph. Cr. Dig. 267 ei 
*tq; 2 Russ. Cr. 6IS. 

FORGERY. The falsely making or ma¬ 
terially altering, with intent to defraud, any 
writing which, if genuine, might apparent¬ 


ly be of legal effleady or the foundation of 
a logal liability. 2 Bish. Cr. Law g 528 : 29 
Fla. 408. 

The fraudulent making and alteration of 
a writing to the prejudice of another man’s 
right. 4 Bla. Com. 247. The essence of 
forgery consists In making an instrument 
appear to be tha't which it is not ; L. R. 1 
C. C. R. 200. 


Bishop, ft Cr. Law n„ has collected nine defi¬ 
nitions of forgery, and Justly remarks that the 
books abound Tn definitions. Coke says the term Is 
“ taken metaphorically from the smith, who beat- 
eth upon his anvil and forgeth what fashion and 
shape he will." Co. 8d Inst. 109. 

A person may commit forgery by fraud¬ 
ulently making, over his own signature, a 
paper writing which, if genuine, would pos¬ 
sess legal efficacy, and might operate to the 
prejudice of another’s rignts ; 85 Tenn. 232. 
One may have authority to sign the name 
of another to an instrument for the payment 
of money in a stated amount, or for a legal 
purpose, and yet commit a forgery by sign¬ 
ing for a larger amount, or for an illegal 
purpose with intent to defraud ; 51 Ark. 88. 

A clerk in the telegraph office who sent 
to a bookmaker a telegram offering to bet 
on a certain horse, which purported to be 
sent before the race, and to be signed by a 
person who had authorized him to telegraph 
uets in his name, but which was in fact 
sent after the clerk knew that the home had 
won the race, was held guilty of forgery 
under a statute against procuring money by 
virtue of any forged or altered instrument. 
Lord Russell of Killowen, C. J., and 
Vaughan Williams, J M doubted aa to the 
statute, but not that it was forgery at com¬ 
mon law : £18961 1 Q. B. 809. 

The making of a whole written instrument 
in the name of onotlrer with a fraudulent 
intent is undoubtedly a sufficient making ; 
although otherwise where one executes a 

J iromiasory note as agent for a principal 
rom whom he has no authority ; 15 Hun 
165 ; but a fraudulent insertion, alteration, 
or erasure, even of a letter, in any material 
part of the instrument, whereby a new op¬ 
eration is given to it, will amount to a for¬ 
gery ; 1 Stra. 18; 5 Strobh. 581 ; L. R. 1 C. 
C. R. 200; and this, although it be after¬ 
wards executed by a parson ignorant of the 
deceit; 2 East, PI. Cr. 855. 

The fraudulent application of a true sig¬ 
nature to a false instrument for which it 
was not intended, or vice versa , will also be 
a forgery ; 11 Oratt. 822 ; 1 Add. 44. For 
example, it is forgery in an individual who 
is requested to draw a will for a sick per¬ 
son in a particular way, instead of doing 
so, to insert legacies of his own head, ana 
then procure the signature of such sick 
person to be affixed to the paper without 
revealing to him the legacies thus fraudu¬ 
lently inserted; Noy 101; F. Moore 769, 
760; Co. 8d Inst. 170 ; 1 Hawk. PI. Cr. c. 70, 
s. 2 ; 2 Russ. Cr. 818 ; Bacon, Abr. Forgery 
(A); but one was not held to be guilty of 
forgery, who in writing a promissory note 
for an illiterate person to execute, inserts 
therein an amount Larger than directed ; 89 
Ga. 788. - 

It has even been intimated by Lord Ellen- 
borough that a party who makes a copy of 
a receipt and adds to such* copy material 
words not in the original, and then offers it 
in evidence on the ground that the original 
has been lost, may be proeeouted for forg¬ 
ery ; 5 Esp. 100. 

It is a sufficient rnglrin g where, in the 
writing, the party assumes the name and 
character of a person iff existence ; 2 Russ. 
Cri. 827. But the adoption of a false descrip¬ 
tion and addition where a false name is not 
assumed and there is no person answering 
the description, is not a forgery ; 1 Russ. A 
R. 405. . 

Makihg an instrument in a fictitious 
name, or the name of a non-existing per¬ 
son, is as much a forgery aa making it in 
tho name Of an existing perron ; 2 Russ. 
Cri. 828 ; 82 Tex. Cr. R. 74; 90 Ga. 847; 
and although a man may make the instru¬ 
ment in his own name, if he represent it 
as the instrument of another of the same 
name, when in fact there is no such perron, 
it will be a forgery in the name or a non¬ 
existing perron ; 2 Leach 775 ; 2 East. PL 


Cr. 963 ; 7 Pet. 132 ; 5 City H. Rec. 87. See 
62 Iowa 68. But the correctness of this 
decision has been doubted; Rose. Cr. Ev. 
884. One who, with intent to forge the 
check of 44 R. & M.," signs the name “ A. 
E. R. & Co. 1 * thereto, believing it to be the 
true name of the firm, is not guilty of for¬ 
gery ; 00 Cal. 686. 

Though, in general, a party cannot be 

J guilty of forgery by a mere non-feasance , 
ret if in drawing a will he should fraudu- 
ently omit a legacy which he had been 
directed to insert, and by the omission of 
such bequest it would cause a material 
alteration in the limitation of a bequest to 
another, as, where the omission of a devise 
of an estate for life to one causes a devise 
of the same lands to another to pass a pres¬ 
ent estate which would otherwise nave 
passed a remainder only, it would be a for¬ 
gery ; 1 Hawk. PI. Cr. c. 70, s. 6; 2 East, 
PI. Cr. 856 ; 2 Russ. Cr. 320. 

It may be observed that the offence of 
forgery may be complete without a publi¬ 
cation of the forged instrument; 2 East, PI. 
Cr. 855 ; 3 Chitty, Cr. Law 1088. 

With regard to the thing forged, it may 
be observed that it has been holden to be 
forgery at common law fraudulently to 
falsify or falsely make records and other 
matters of a public nature ; 1 Rolle, Abr, 
65, 08; a parish register; 1 Hawk. PI. Cr. 
c. 70; a letter in the name of a magistrate, 
or of the governor of a gaol directing the 
discharge of a prisoner; 6 C. & P. 129; 
Mood. 879; the making a false municipal 
certificate with intent to defraud is for¬ 
gery, notwithstanding the city has not 
power to issue such certificates; 68 Mo. 
150; the alteration of a document to pre¬ 
vent the discovery of an embezzlement; 11 
Crim. L. Mag. 47. 

With regard to private writings, forgery 
may be committed of any writing which, 
if genuine, would operate as the founda¬ 
tion of another man’s liability or the evi¬ 
dence of his right; 8 Greenl. Ev. § 103 ; 2 
Mass. 397 ; 12 S. & R. 237 ; 8 Yerg, 150 ; as, 
a check ; 6 Leigh 707 ; an assignment of a 
legal claim; an indorsement of a promis¬ 
sory note ; 11 Gratt, 822 ; 3 Ohio 229 ; writ¬ 
ing the name of the payee falsely and 
fraudulently on the back of a treasury 
warrant payable to order ; 37 Fed. Rep. 108; 
a receipt or acquittance ; 15 Mass. 626 ; an 
acceptance of a bill of exchange, or an 
order for the delivery of goodB ; 8 C. & P. 
629; 3 Cush. 150; 26 Tex. App. 176; 11 
Crim. L. Mag. 245 ; 31 Tex. Cr. R. 587; or 
an order for money ; 79 Ga. 844 ; a deposi¬ 
tion to be used in court; 50 Me. 409; a 
private act of parliament; 4 How. St. Tr. 
951 ; a copy of any instrument to be used in 
evidence in the place of a real or supposed 
original; 8 Yerg. 150 ; false entries in the 
books of a mercantile house, but not neces¬ 
sarily so in every case; 32 Penn. 529; 46 
N. H. 266 ; a letter of recommendation of a 
person as a man of property and pecuniary 
responsibility ; 2 Greenl. Ev. § 865 ; a false 
testimonial to character ; Tempi. & M. 207 ; 

1 Den. Cr. Caa. 492 ; Dears). 285 ; a railwayi 
pass; 2 C. & K. 604; a railroad-ticket; 8 
Gray 441 ; or fraudulently to testify or 
falsely to make a deed or will: 1 Hawk. PI. 
Cr. b. 1, c. 70, §10; a certified bill of costs : 
85 Tenn. 282; or of a contract which, if 
genuine, would be void as against public 
policy; 100 Cal. 664;. Forgery may be of a 
printed or engraved as well as of a written 
instrument; 8 Gray 441 ; 9 Pick. 812; 127 
U. 8. 457; but falsely to subscribe a per* 
son’s name to a recommendation of a medi¬ 
cine is not forgeiy ; 2 Pear. 851; nor to alter 
a lease by interlineations in order to con¬ 
form it to the purpose of parties; 89 Pa. 
482 ; nor is the private memorandum-book 
of a public officer, not required to be kept 
by law, the subject of forgery ; 8 Col. 57i; 
nor is the forging of his docket entries by 
a justice of tne peace indictable, under a 
statute making forging of the record of a 
court of record an indictable offence; 1 
Houst. Cr. Caa. 110; nor the changing the 
date of tax receipts which Still show on 
their face that they were given for the 
taxes of the year previous; 66 Mis s. 14; 
a forgery must be of some document or 
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writing ; therefore, the printing an wtiflt'ij 
name in the corner of a pioture, in order 
falsely to pass it off as an original picture 
bv thut. Artist, is not a forgery ; l.Dearsl. 

& R 46»: Clark, Or. L. 295. 

The intent must be to defraud another ; 

S3 la. 123 : 83 Ala. 46 ; but it is not requisite 
that any one should have been injured ; it 
is sufficient that the instrument forged 
might have proved prejudicial; 3 Gill & J, 
220"; 4 Wash. C. C. 726 ; 31 Tex. Or. R. 51; 
it has been holden that the jury ought to 
infer an intent to defraud the person who 
would have to pay the instrument, if it 
were genuine, although from the manner 
of executing the forgery, or from the per¬ 
son's ordinary caution, it would not be 
likely to impose upon him ; and although 
the object was general to defraud whoever 
might take the instrument, and the inten¬ 
tion of the defrauding in particular the 
person who would have to pay the instru¬ 
ment, if genuine, did not enter into the 
contemplation of the prisoner ; Russ. <fe R. 
291: 101 N. C. 770 ; 11 Crim. L. Mag. 231; 

44 La. A nr 962. See Russ. Cri. b. 4, c. 32, 
s. 8; 3 East, PI. Cr. 853 ; 1 Leach 807 ; Roeo. 
Cr. Ev. 400 ; Clark, Cr. L. 300. 

Most, and perhaps all, of the states in the 
Union have passed laws making certain 
acts to be forgery with the result, upon the 
whole, of enlarging the meaning of the 
term, and the national legislature nos also 
enacted several on this subject, which are | 
here referred to ; but these statutes do not 
take away the cli&racter of the offence as a 
misdemeanor at common law, but only 
provide additional punishment in the cases 
particularly enumerated in the statutes ; 3 
Cush. 150; 3 Gray 441. It has been held 
that the crime of uttering forged commer¬ 
cial paper is included in the common-law 
definition of the word “ forgery ” as used 
in a treaty, and that a prisoner charged 
with it should be surrendered, although 
under the law of the other treaty power that 
crime is known as *• fraud ” by means of 
forgery, and “ forgery ” is only falsification 
of public documents ; 55 Fed. Rep. 870. 

The act of offering for sale and selling a 
forged instrument is a sufficient represent¬ 
ation as to its genuineness ; 73 la. 128. 

See, generally. Hawk. PI. Cr. b. 1, cc. 51, 
70; 8 Chitty, Cr. Law 1022; 2 Russ. Cr. 
b. 4, c. 32 ; 2 Biah. Cr.- Law c. 22 ; 2 Bisli. 
Cr. Proc. § 398; Rose. Cr. Ev. ; Starkie, 
Ev. ; 1 Whart. Cr. L. c. 9; Counterfeit. 

FORGERY ACT, 1870. The stat. 83 

A 34 >Vict, c. 58, was passed for the punish- 
ment of forgers of stock certificates, and 
for extending to Scotland certain provisions 
of the Forgery Act of 1801 ; Moz. & W. 

FORHEBDA. In Old English Law. 

A headland, or foreland. Cowel. 

FORI DISPUTATTONE8. In Civil 
Law. Arguments in court. Disputations 
or arguments before a court. Eminent 
citizens and statesmen often debated in the 
forum, and their answers to questions put 
were gradually adopted by the courts and 
incorporated into the body of the Roman 
law under this name. 1 Kent 530 ; Vicat, 
Voc. Jut. verb. Disputatio. 

FORINSECUM 8ERVTTTUM. See 

Intrinsecum Sehvitium. 

FORINBECU8 (Let.), FORENSIC. 
Outward ; on the outside ; without ; for¬ 
eign ; belonging to another* manor. Silio 
forinsecus , the outward ridge or furrow. 
Servitium forinoecum, the payment of aid, 
scutage, and other extraordinary military 
services. Forinsecum manerium, the manor, 
or that part of it which lies outside the bam 
or town and is not included within the lib¬ 
erties of it. Cowel; Blount; Cunningham, 
Law Diet.; Jacob, Foreign Service ; 1 Reeve, 
Hist. Eng. Law 278. 

YOBIS (Lat.). Out at the doors, out of 
door ; abroad ; witliout. * Harp. Lat; Diet. 

FORIBBANITU8. Banished. Mat. 
Par. 1245. 

FORISFAOERB (Lat). To forfeit. 
To lose on account of crime. It may be ap¬ 
plied not only to estates, but tea variety of 


other things, in precisely the popular sense 
of the wora forfeit. Spelman, Gloss.; Du 
Cange. 

To confiscate. Du Cange ; Spelman,Gloss. 

To commit an offence ; to do a wrong. To 
do something beyond or outside of {fori a) 
what is right (ext ra rahonem). Du Cange. 
To do a tmng against or without law. Co. • 
Lift. 59 a. 

To disclaim. Du Cange. 

FORISFACTUM (Lat.). Forfeited. 
Bonn fori&facta, forfeited goods ; 1 Bla. 
Com. 299. A crime. Du Cange ; Spelman, 
Gloss. 

FORIBFACTURA (Lat.). A crime or 
offence through which properly is forfeited. 
Leg. Edw. Conf. o. 82. 

A fine or punishment in money. 

Forfeiture. The loss of property or life in 
consequence of crime. Spelman, Gloss. 

Forxsfactura plena. A forfeiture of all a 
man’s property. ThingB which were for¬ 
feited. Du Cange ; Spelman, Gloes. 

FORISFACTUS (Lat.). A criminal. 
One who has forfeited Ins life by commis¬ 
sion of a capital offence. Spelman, Gloss ; 
Leg. Rep. c. 77; Du Cange. Si cpiispiavi 
forisfaclus poposcerit regis misericordiam , 
etc. (if any criminal shall have asked pardon 
of the king. eto.). Leg. Edw. Conf. o. 18. 

Forisfactus servos. A slave who has been 
a free man but has forfeited his freedom by 
crime. Leg. AthelsLan, c. 3 ; Du Cange. 

FORISFAMILIATED, FOBISFA- 
MTLIA TU8. In Old English. Law. Por¬ 
tioned off. A son was forisfamiliated when 
be had a portion of nis father’s estate as¬ 
signed to him during his father’s life, in lieu 
of his share of the inheritance, when it was 
done Rt his request and he assented to the as¬ 
signment. The word etymologically de¬ 
notes put out of the family (forts familiam 
ponere, from which is forisjamiliare ; 
Glanv. 1. 7, c. 3) mancipateu. 1 Reeve, Hist. 
Eng. L. 110 ; Bract, fol. G4. 

FORIS FAMILIATION. The separa¬ 
tion of a child from the father's family. 
Bell ; Toml. 

One who is no longer an heir of the parent 
was termed for is familial >ui. Du Cange ; 
Spelman, Gloss; Cowel. Similar in some 
degree to the modern practice of advance¬ 
ment, 

FOBISJUDICATIO (Lat.). In Old 
English Law. Forejudger. A forejudg¬ 
ment. A judgment of court whereby a man 
is put out of possession of a thing. Co. Litt. 
100 b ; Cunningham, Law Diet. 

FORISJUDICATU 8 (Lat.). Fore¬ 

judged ; sent from court; banished. De¬ 
prived of a thing by judgment of court. 
Bracton, 250 6 ; Co. Litt. 100 6 ; Du Cange. 

FORISJURARE (Lat.). To forswear; 
to abjure ; to abandon. Foriqjurare paren- 
tilam. To remove oneself from parental 
authority. The person who did this lost his 
rights as heir. Du Cange ; Leg. Hen. I. c. 
88 . 

Provindam forvtfurare . To forswear the 
country. Spelman,Gloss.; Leg. Edw. Conf. 
c. 6. 


turn for the tenements ; ” id, 100. 

FORM. In Practice. The model of an 
instrument or legal proceeding, containing 
the substance and the principal terms, to be 
used in accordance with the laws. 

The legal order or method of legal pro¬ 
ceed ings or construction of legal instru¬ 
ments. 

Form is usually put In contradistinction to sub- 
rtanoe. For example, by the operation of the statute 
of 87 Ella. c. 8, e. 1. all merely formal defects Id plead¬ 
ing, except Id dilatory pleas, are aided ou general 
demurrer. The difference between matter of form 
and matter of substance. In general, under this stat¬ 
ute, as laid down by Lord Hobart, C. J , Is that' that 
without which the riaht doth sufficiently appear to 
the courtis /otm ; ’’ nut that any defect “ by reason 
whereof the right appears not ,r is a defect In sub¬ 
stance ; Hob. 233. A distinction somewhat more defi¬ 
nite Is that if the matter pleaded be in itself insuf¬ 
ficient, without reference to the manner of pleading 
it, tbe defect is substantial; but that if the fault is 
In the manner of alleging it, tbe defect Is formal; 
Dougl. 688. 

For example, the omission of a consideration In a 
declaration In assumpsit, or of the performance of 
a condition precedent,when such condition exists, of 
a conversion of property of the plaintiff,In trover, of 
knowledge in the defendant, in an action for mis¬ 
chief done by his dog, of malice, in an action for 
malicious prosecution, and the like, are all defects 
in rubsfance, Ou the other hand, duplicity,a nega¬ 
tive pregnant, argumentative pleading, a special 

S lea. amounting to the general Issue, omission of a 
ay, when time is Immaterial, of a place. In transi¬ 
tory actions, and the like, are only faults In form ; 
Bacon, Abr. Pleap. etc. (N 5, 6); Comyns, Dig. 
Pleader (Q 7) : 10 Co. 96 a; 2 Sira. 604 ; Gould, PL 
c. 9, §& 17.18; t Bla. Com. 142. 

At the same time that fastidious objections against 
trifling errors of form, arising from mere clerical 
mistakes, are not encouraged or sanctioned by the 
courts, It has been justly observed that " Infinite 
mischief has been produced by the facility of the 
courts In overlooking matters of form : It encour¬ 
ages carelessness, ana places Ignorance too much 
upon a footing with knowledge amongst those who 
practise the drawing of pleadings: "1 B. & P 80 ;• 
2 Bum. 434. See Matter of Form. 

FORMA. Form ; the prescribed or es¬ 
tablished form or method of legal proceed¬ 
ings ; applied to obsolete actions “which 
are frequently mere establishments, Forma 
et figura judicii” the form and shape of 
judicial action. 3 Bla. Com. 271. 

A form prescribed by statute. According 
to Lord Coke, there are two manner of forms, 
verbal form, and legal form. The former 
stands upon the letters and syllables of the 
act; the latter stands upon the BubstaDce of 
the thing to be done, and upon the sense of 
the statute. Burriil; 10 Co. 100 a. 

FORMA PAUPERIS. Soe In Forma 
Pauperis. 

FO RMAU H rifl. Customary behavior, 
dress, or ceremony ; ceremonial. Cent. Diet. 
In England. Robes worn by the magis¬ 
trates of a city or corporation, etc., on 
solemn occasions. Encyc. Lond. 

Established orders or methods, rules of 
proceeding or expression. Opposed, to 
i[formalities. Anderson ; 16 S. & R. *118. 

FORMALITY. The conditions which 
must be observed in making contracts, and 
the words which the law gives to be used in 
order to render them valid ; it also signifies 
the conditions which tbe law requires to 
make regular proceedings. 

FORMAT A. Canonical letters. Spel¬ 
man. 


FORJUDGE. See Forejudge. 

FOBJURER (L, Fr.). In Old English. 
Law. To abjure; to fore wear. Forjurer 
royalme, to abjure the realm. Britt, cc. 1, 
16. 

FORLER-LAITD. Land in the dio¬ 
cese of Hereford, which had a peculiar cus¬ 
tom attached to it, but which has been 
long since disused, although the name is re¬ 
tained. ‘ But!. Surv. 56. 

“Some of the peculiar customs of Hereford are 
recently published, as that “ the reeve of the 
borough may have been directly accountable 
to the Hag, while “ la most cases the king’s 
farmer was the sheriff of the shire." Haiti. 
Domesd. 209. So also, "at Hereford the reeve’s 
consent was necessary when a burgage was to be 
sold, and he took a third of the price. When a hur- 
geas died the king got his hone and arms (these 
Hereford burgesses were fighting men) ; If he had 
no horse, then ten shillings “ or hie land with the 
houses." Any one who was too poor to do hls'ter- 
▼toe might abandon his tenement to the reeve with¬ 
out having to pay for It. Such an entry as this 
seems to tell us that the services were do trivial re¬ 


FORMAT A B RE VIA. Sea B re via 
Formats 

FORMED ACTION'. An action for 
which a form of words is provided which 
must be exactly followed. 10 Mod. 140. 

FORMEDON. An ancient writ pro¬ 
vided by stat. Westm. 2 (13 Edw. I.) c. 1, 
for him who hath right to lands or tene¬ 
ments by virtue of a gift in tail. -Steam, 
Real Act. 822 ;Andr. Steph. PI. 60. 

It is a writ in the nature of a writ of right, 
and is the highest remedy which a tenant 
in tail can have. Co. Litt. 810. 

This writ lay for those interested in an 
estate-tail who were liable to be defeated of 
their right by a discontinuance of the estate- 
tail, who were not entitled to a writ of right 
absolute, since none hut those who claimed 
in fee-simple were entitled to this; Fitzh. 
N. B. 255. It is called formedon because 
the plaintiff in it chuvoea per formamdoni. 

It is of three sorts: in the remainder; in 
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the reverter; in the descender ; 2 Brest. 
Abstr. 848. 

The writ was abolished in England by 
a tat. 8 & 4 Will. IV. c. 27. 

FORMEDON IN THE DESCEND- 

SB. A writ of formedon which lies where 
a gift is made in tail and the tenant in tail 
aliens the lands or is disseised of them and 
dies, for the heir in tail to recover them, 
against the actual tepant of the freehold ; 
Fitxh. N, B. 211; Littleton § 598. 

If the demandant claims the inheritance 
as ah estate-tail which ought to come to him 
by descent, from jk>me ancestor to whom it 
wife first given, ids remedy is by a writ of 
formedon in the descender ; Steam, Real 
Act. 822. 

It must have been brought within twenty 
years from the death of the ancestor who 
was disseised ; 21 Jac. I. c. 18; 3 Brod. <fc 
B. 217 ; 0 East 88 ; 4 Term 800 ; 2 Sharsw. 
Bla. Com. 193, n. 

FORMEDON IN THE REMAIN¬ 
DER. A writ of formedon which lies 
where lands are given to one for life or in 
tail with remainder to another in fee or in 
tail, and he who had the particular estate 
dies without issue, and a stranger intrudes 
upon him in remainder and keeps him out 
of possession. Fitzh. N. B. 211; Steam, 
Real Act. 828 ; Littleton g 597 ; 8 Bla. 
Com. 293. 

FORMEDON IN THE REVERTER. 

A writ of formedon which lies where there 
is a gift in tail, and afterwards, by the 
death of the donee or his heirs without is¬ 
sue of his body, the reversion falls in upon 
the donor, his heirs or assigns. 

In this case the demandant must sug¬ 
gest the gift, his own right as derived from 
the donor, and the failure of heirs of the 
donee; 3 Bla. Com. 298 ; Btearn, Real Act. 
823; Fitzh. N. B. 212 ; Littleton g 597. 

FORMEUiA. A certain weight of 
more than seventy pounds, mentioned in 
stat. 51 Hen. HI. CoweL 

FORMER JEOFARDT. For a plea 
of “former jeopardy” to avail, it must appear 
that in each prosecution, the accused, the 
sovereignty whose laws have been violated, 
and the offenses not only as to the act but 
alsc as to the crime, are identical. 154 Ky. 
150, 156 S. W. 1058. 

The statute giving an appeal to the Com¬ 
monwealth in penal actions and indictments 
for misdemeanors which subject the defend¬ 
ant to a fine only and authorizing a new trial 
after the reversal of an acquittal in the trial 
court, is not in conflict with the constitu¬ 
tional provision that no person shall, for the 
same offense, be twice put in jeopardy for 
his life or limb. 146 Ky. 109, 142 S. W. 202. 

FORMER RECOVERY. A recovery 
in a former action. The term former ad¬ 
judication is sometimes, though infre¬ 
quently, used. 

It is a general rule that in a real or per¬ 
sonal action a judgment unreversed, 
whether it be by confession, verdict, or 
demurrer, is a perpetual bar, and may be 
pleaded to any new action of the same or 
a like nature, for the same cause; Bacon, 
Abr. Pleas (I 12, n. 2); 6 Co. 7; Hob. 4, 5 ; 
Ventr. 70. 

There are two exceptions to this general 
rule. First, in the case of mutual dealings 
between the parties, when the defendant 
omits to set on his counter-demand, he may 
recover in a cross action. Second , when 
the defendant in ejectment neglects to 
bring forward his title, he may avail him¬ 
self of a new suit; 1 Johns. Cas. 492, 502, 
510. It is evident that in these cases the 
cause of the second action is not the same 
as that of the first, and, therefore, a former 
recovery cannot be pleaded. In real actions, 
one is not a bar to an action of a higher 
nature; 6 Co. 7. See 12 Mass. 887; Res 
Judicata. 

FORMER TRIAL. (8elf-Incrimin¬ 
ation.) Incriminating statements made by 
the defendant at former trials of the same 
criminal cause of action may be deemed 
voluntary and, if so, are competent. 2 


Cham.. Mod. L. Evid., 1995; 122 Mass. 
455, The same rule obtains when the earlier 
case was a civil action and the later criminal. 
Id ’, 33 Tex. Cr. 163. Speaking of the ad-, 
missibility of former confessions made in 
the course of court proceedings the supreme 
judicial court of Massachusetts says, “It is 
immaterial when or where they were made.” 
Id ; 122 Mass. 455. Should it happen that 
the original statement was clearly volun¬ 
teered on a former trial by the present de¬ 
fendant, it is unquestionably competent 
against him on a subsequent trial. Id; 35 
So. 302, 

FORMTDO FERICUTJ (Lat.). Fear 
of danger. 1 Kent, Com. 28. 

FORMS OF ACTION. This term com¬ 
prehends the various classes of personal ac¬ 
tion at common law, viz.; trespass, case, 
trover, detinue, replevin, covenant, debt, 
assumpsit, scire facias, and revivor, as well 
as the nearly obsolete actions of account 
and annuity, and the modern action of 
mandamus. They are now abolished in 
England by the Judicature Acts of 1878 and 
1875, and in many of the states of the United 
States, where a uniform course of proceed¬ 
ing under codes of procedure has taken their 
place. But the principles regulating the 
distinctions between tne common-law ac¬ 
tions are stall found applicable even where 
the technical forms are abolished. 

FORMULA. In common-law practice, 
a set form of words used in judicial pro¬ 
ceedings. In the civil law, an action. 
Calvin; Black. 

These words are generally written, always 
consisting of the same parts, and expressed 
in precisely the same language, except where 
variation is necessary to accommodate it to 
a particular case. The writs, pleadings and 
records of the common law system of practice 
furnish the best examples of written for¬ 
mulae. Burriil. 

In Civil Law. An action. Id.; Calv. 
Lex. See Formulae. 

[FORMULAE]. 

In Roman Law. When the legis aetiones 
were proved to be inconvenient, a mode of 
procedure called per formulae (i. e. by means 
of formulae) was gradually introduced, and 
eventually the legis aetiones were abolished 
by the Lex AebuHa, B. C. 164, excepting in 
a very few exceptional matters. R. & L. Diet. 


FORMULAS. In Roman Law. 

Directions sent by the magistrate to the 
judge for the dispositions of cases, with 
respect to which the legis aetiones (estab¬ 
lished actions, or,- more accurately ao» 
cording to English legal idiom, forms of ac¬ 
tion) were, inadequate. Sand. Just In trod, 
lxviii. 

The introduction of the formulae mark¬ 
ed a distinct change in the Roman system 
of civil process, and they were in turn 
succeeded by an equally radical change. 
These periods have been designated ae 
three great epochs. First, was the system 
of the legis aetiones, defined as “certain 
hard, sharply defined forms which a rude 
civilization prescribed for all proceedings.” 
These, as civilization advanced, were neces¬ 
sarily replaced by more convenient forms 
of action, and were finally practically sup¬ 
pressed. The new system of formula 
was a very flexible form of organizing the 
proceedings adopted by the praetors, by 
which they were “ enabled to give a means 
enforcing every right which the more en- 
1 a reed views of an advancing civilization 


larged views of an advancing civilization 
pronounced to be founded on equity.** 
The praetors (in. the provinces, prefects) 
sat as magistrates. ’From them the direc¬ 
tions were sent to the judge in formal 
shape for each case ; and the different 
forms in which these directions were given 
were expressed by the formula They 
were binding on the judge, but no form 
was binding cm the magistrate, who oould 
avail himself 14 of any equitable doctrine, 
which a more refined jurisprudence or his 
own sense of what waa right suggested to 
him,” and so 44 vary the formula, so aa to 


render substantial justice.” 44 These for¬ 
mula (which were preserved and collect¬ 
ed), so flexible in their general character, 
yet couched in terms always precise and 
simple, furnish one of many admirable in¬ 
stances of the power of the Romans to ex¬ 
press correctly the subtlest legal ideas; 
and it was by this machinery that the 

{ irsBtors principally introduced their great 
egal changes.” 

The formula ordinarily consisted of these 
three parts : 

The demonstrate or statement of the fact 
or facta which the plaintiff alleges as the 
ground of his case. 

The intentio, the really important part 
of the formula, a precise statement of the 
demand which the plaintiff made against 
{tendebat in) his adversary. It was neces¬ 
sary that it should exactly meet the law 
which would govern the facts alleged by 
the plaintiff if true. 

The condemnation the direction to con¬ 
demn or absolve according to the true cir- 
oumstances of the case. In three actions, 
—to divide a family inheritance, or prop¬ 
erty held in common, or settle boundaries, 
the judge was required to adjudicate. 
This was termed the adjudicatio. In these 
actions, therefore, the parts of the/orroula 
would be four— demonstration intentio , ad¬ 
judication and condemnation in case, as 
might happen, the judge should order a 
payment m money by some of the parties 
to equalize the division ; the condemnation 
under this system, being always pecuniary. 

This system finally gave place to that 
which prevailed in the third period of the 
Roman system, “ that of the extraordinaria 
judicia t by which, under the later emperors, 
the supreme authority took the whole con¬ 
duct of the proceeding into its own hands, 
and arrived at what seemed to it to be just , 
in as direct and speedy a manner as it 
found possible. See a clear and satisfac¬ 
tory statement of the Roman system of 
civil process during these three periods ; 
Sand. Just. Introd. lxi. See also Mackeld. 
Rom. Law § 204. 

FORMULARIES. A collection of the 
forms of proceedings among the Franks 
and other early European nations. Co. Litt. 
Butler’s note, 77. 

FORNAGItTBU. The fee taken by s 
lord of his tenants, bound to bake in his 
common oven, for liberty to use their own. 
Cowel; Moz. A W. 

FORNICATION. In Criminal Law. 
Unlawful carnal knowledge by an uumar¬ 
ried person of another, whether the Latter 
be married or unmarried. 

Fornication Is distinguished from adultery hyfctie 
fact that the guilty person Is not married. Foui 
cases of unlawful intercourse may arise : where 
both parties are married ; where the man only ir 
married ; where the woman only is married ; wnerc 
neither is married. In the first case such inter¬ 
course must be adultery; in the second case (he 
crime is fornication only on the part of the woman, 
but adultery on the part of the man ; In the third 
case It is adultery in the woman, and fornication 
(by statute in some states, adultery) in the man ; 

In the fast case it Is fornication only In both parties. 

In some states it is indictable by statute; 

6 Vt. 811 ; 2 Tayl. C. 165 ; 2 Gratt. 555 ; and 
where it is there may be a conviction for 
this offence on an indictment for adultery ; 

2 Dali. 124; 4 Ired. 231; 1 Bish. Crim. L. 
795. In Pennsylvania it is a misdemeanor 
for which an indictment lies, and is also a 
constituent of incest, adultery, seduction 
under promise of marriage, and rape ; 149 
Pa. 85. 


FORNIX (Lat. a vault or arch). A 
brothel,—so-called because formerly situ¬ 
ated in underground vaults. Fornication. 
Fornix et catera . Fornication and the 
rest; fornication and bastardy (gq. v.). 

FORNO. In Spanish Law. An oven. 
Tam Partidas, pt. 8, t. 82. 1. 10. 

FORO. In Spanish Law. The place 
where tribunals hear and determine causes, 
—exercendarum litium locus. This word, 
according to Varo, is derived from ferendo, 
and is so called because all lawsuits have 
reference to things that are vendible, which 
presupposes the administration of justice 
to take place in the markets. 
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FOROS. In Spanish Law. Emphy¬ 
teutic rents. Schm. C. L. 309. 

FORPRISE. An exception; reserva¬ 
tion ; excepted ; reserved. Anciently, a 
term of frequent use in leases and convey¬ 
ances. Cow el: Blount. 

In another sense, the word is taken for 
any exaction. Cunningham, Law Diet. 

FORSCHEL, or FORSCHET. A 
strip of land lying next to the highway. 
Cowel. 

FOSSES. Waterfalls. Cam. Brit. 

FORSFEAKER. An attorney or ad¬ 
vocate. One who speakB for another. 
Blount. 

FORSPECA, FORSFKECA. Prolo¬ 
cutor ; paranymphus. Anc. Inst. Eng. 

FOSSTAX.. An intercepting or stopping 
in the highway. See Forestall. 

Forstafler, tors tall, forstallare, forstall- 
ment, foreteller, may all be found under 
Forestall, etc. 

FORSWEAR. In Criminal Law. 

To swear to a falsehood. 

This word has not the same meaning as 
perjury. It does not, ex vi 'termini , signify 
a false swearing before an officer or court 
having authority to administer an oath, on 
an issue. A man may be forsworn by mak¬ 
ing a false oath before an incompetent 
tribunal, as well as before a lawful court. 
Hence, to say that a man is forsworn will 
or will not be slander, as the circumstances 
show that the oath was or was not taken 
before a lawful authority : Heard, Lib. & 
S. §§16, 34; Cro. Car. 378 ; Bacon, Abr. 
Slander (B 3); Cro. Eliz. 609 ; 1 Johns. 505 ; 
13 id. 48, 80; 12 Mass. 496; 1 Hayw. 116. 

FORT. Something more than a mere 
militair camp, poet, or station ; it implies 
a fortification or a place protected from 
attack by some such means as a moat, wall, 
or parapet. 12 Fed..Rep. 424. 

FORTALICE, or FORTELACE. A 
fortress or place of strength which an¬ 
ciently did not pass without a special grant. 
11 Hen. VII. c. 18. They were originally 
built for the defence of the country, either 
against foreign invasions, or civil commo¬ 
tions ; and were anciently held to be inter 
regalia , corresponding with the Roman res 
rniblicce, such as navigable rivers, ports, 
ferries, and the like, but they now pass with 
the lands in every charter ; Ersk. Pr. 165. 

FORTALPTIUM. A fortalice ( q . v.). 
Strictly, in old Scotch law. a fortified h iuse 
or town, or one having a moat around it. 

FORT AXED. Wrongly or extortion- 
ately taxed. 

FORTHCOMING!. In Scotch Law. 
Theaction by which an arrestment (attach¬ 
ment) of goods is made available to the 
creditor or holder. 

The arrestee and common debtor are 
called up before the judge, to hear sentence 
given ordering the debt to be paid or the 
arrested goods to be given tip to the cred¬ 
itor arresting. Bell, Diet. 

FORTHCOMING BOND. A bond 
given for the security of the sheriff, condi¬ 
tioned to produce tne property levied on 
when required. 2 Wash. Va. 189; HGratt. 
522; 81 Oa. 520 ; 87 id. 580. 

The measure of damages for breach of a 
forthcoming bond would be the value of 
the property .at the time the bend was 
given, provided that value did not exceed 
the amount of the execution, debt, interest, 
and costs ; 91 Ga. 132. Bee Bond. 

Id attachment proceedings or in execu¬ 
tions, a bond whereby the defendant may 
secure to himself possession of the property 
in question, pending the outcome of the 
litigation. It is conditioned for the delivery 
of the property in response to the judgment 
that may be obtained, or for the payment of 
the penalty of the bond. Known also as a 
delivery bond. 4 Elliott, Contracts, {( 
3628, 3529. Known as a claim property 
bond ( q . tO in replevin proceedings. Shinn, 
Replevin, f 419.1 


FORTHWITH. As soon as by reason¬ 
able exertion, confined to the object, it 
may be accomplished. This is the import 
of the term ; it varies, of course, with every 
particular case ; 4 Tyrwh. 837 ; Styles, Reg. 
453; 75 Pa. 878. See 101 III. 621 ; 11 H. L. 
Cas. 837 ; 67 N. Y. 274 ; 50 Md. 281 ; 7 Oh. 
Div. 288 ; 9 Q. B. 684 ; 44 Ohio St. 487. 
When a defendant is ordered to plead forth¬ 
with, he must plead within twenty-four 
hours; Wharton. In other matters of 
praotioe, the word lias com© to have the 
same meaning; 2 Edw. 828. A demand 
for an account forthwith is not the same in 
substance and effect as a demand for an 
acoount within 15 days ; 64 Vt. 309. Where 
a verdict was returned between noon and 
one p.m. on Saturday, while the justice 
was hearing other cases, an entry of judg¬ 
ment on the verdict on Monday was suffi¬ 
cient under a statute requiring it to be 
rendered “forthwith;” 58 Minn. 850. 
Where a chattel mortgage must “ be forth¬ 
with deposited " to affect subsequent bona 
fide purchasers, the filing more than three 
months after execution was notice to pure 
chasers who took title after the filing ; 23 
Tex. 338. A statute providing tliat an or¬ 
der to revive an action may be made forth¬ 
with, means at the first term after plain¬ 
tiff’s death ; 22 S. W. Rep. (Ky.)484, When 
an insurance polioy required notice of loss 
to- be given forthwith, it was sufficient 
twelve days after the fire when no harm 
was caused by delay ; 50 Kan. 453. 

FORTIA (Lat.). A word of art, signify¬ 
ing the furnishing a weapon of force to ao 
the fact, and by force whereof the fact was 
committed, and he that furnished it was 
not present when the act was done. Co. 2d 
Inst. 182. 

The general meaning of the word is an un¬ 
lawful force. Spelman, Gloss.; Du Cange. 
Fortia frisen. Fresh force (q. u.). 

FORTUITY. In Old English Law. 

A fortified place; a castle; a bulwark. 
Cowel; 11 Hen. VII. c. 18. 

FORTIN. A little fort; a field fort. 
Enc. Diet. 

FORTIOR (Lat.). Stronger. A term 
applied in the law of evidence to that species 
of presumption, arising from facts shown 
in evidence, which is strong enough to 
shift the burden of proof- to the opposite 
party. Burr. Ciro. Ev. 84. 

FORTIORI. See A Fortiori. 

FORTIS (Lat.). Strong. Fortis et sana, 
strong and sound ; staunch and strong ; as 
a vessel. Townsh. PL 227. 

FORT LETT. A place or port of some 
strength ; a little fort. Old. Nat. Brev. 45. 

FORTRET. A little fort; a fort. 

FORT UIT (Fr.). Accidental; casual; 
fortuitous. Cas fortuity a fortuitous event. 
Fortuitment, accidentally ; by chance. 

FORTUITOUS. Depending on or 
happening by chance: casual; not de¬ 
signed : adventitious. In Civil Law. Re¬ 
sulting from unavoidable causes. 

FORTUITOUS COLLISION. An ac¬ 
cidental collision. 

FORTUITOUS EVENT. In Civil 
Law. That which happens by a cause 
which cannot be resisted. 

Tliat which neither of the parties has oc¬ 
casioned or could prevent. Lots dea Bdt. pt. 
2, c. 2. An unforeseen event which cannot 
be prevented. Diet, de Jurisp. Cas fortuit. 

There Is a difference between a fortuitous event, 
or Inevitable accident, and Irresistible force. By 
the former, commonly called the act of God, u 
meant any accident produced by physical causes 
which are Irresistible ; such as a loss by lightning 
or storms, by the perils of the seas, by Inundations 
and earthquakes, or by sudden death or Illness. By 
the latter Is meant such an Interposition of human 
agency as is, from Its nature and pow er, absolutely 
uncontrollable. Of this nature are looses occasioned 
by the Inroads of a hostile army, or by public ene¬ 
mies. Story, Ballm. f 23; Lois de* Bdt. pt. 2, c. 8, f 1. 

Fortuitous events are fortunate or un¬ 
fortunate. The accident of finding a treas¬ 
ure is a fortuitous event of the first class. 
Lois dea Bdt. pt. 2. c. 2. g 2. 


Involuntary obligations may arise in 
consequence of fortuitous events. For ex¬ 
ample, when to save a vessel from ship¬ 
wreck, it is necessary to throw goods 
overboard, the, loss must be borne in com¬ 
mon ; there arises, in this case, between 
the owners of the vessel and of the goods 
remaining on board, an obligation to bear 
proportionately the loss which has been 
sustained. Lois des Bdt. pt. 2, c. 2, §2, See 
Act op God. 

FORtuNA (Lat.). Fortune; also treas¬ 
ure-trove. Jac.; Moz. &. W. 

FORTUNE-TELLER. One who pre¬ 
tends to be able to reveal future events; 
one who pretends to the knowledge of 
futurity. 

It was a practice during the Middle 
Ages, and is still far from dyingout, though 
laws for its suppression have been' passed, 
and many fortune-tellers have been con¬ 
victed and punished. Encyc. Diet. 

An English statute provided that every 
person pretending or professing to tell for¬ 
tunes should be deemed a rogue and a vaga¬ 
bond. It was held thAt no distinction could 
be drawn between professing to possess a 
power and pretending to exercise that power. 
13 A. & E. Ency. 2nd ed.,1163 ; 16 Cox C. C. 
173, 18 Q. B. Div. 478. It was held that one 
who professed to possess a power to foretell 
future events aDd who offered his services 
to the public in that capacity by advertising 
in the newspapers was subject to prosecution 
as a disorderly pereon for pretending to tell 
fortunes. 7d.; 109 Mich. 493. 

FORTUNIUM. In Old English 
Law. A tournament or fighting with 
spears, and an appeal to fortune therein. 

FORTY-DAYS-COURT. The court 
of attachments (q. v.) in the forests. 

FORUM. At Common Law. A 
place. A place of jurisdiction. The place 
where a remedy is sought. Jurisdiction. 
A court of justice. 

Forum actua. The forum of the place 
where an act was done. 

Forum conscientia. The conscience. 

Forum contentiosum. A court. 3 BLa. 
Com. 211. 

Forum contractus. Place of making a 
contract. 2 Kent 463. 

Forum domesticum. A domestic court. 

1 W. Blackst. 82. 

Forum domicilii. Place of domicil. 2 
Kent 463. 

Forum ecclesiasticum. An ecclesiastical 
court. 

Forum ligeantice rei. The forum of the 
allegiance of the defendant. 

Forum originis . The forum of birth. 

Forum regium. The court of the king. 
Stat. Westm. 2, c. 43. 

Forum rei. This expression is used al¬ 
ternatively for the forum of the defendant’s 
domicil, in which case it is the genitive of 
reus, or the forum ef the thing in contro¬ 
versy, when it is the genitive of res. 

Forum rei gestae. Place of transaction. 

2 Kent 463. 

Forum rei sitce. The place where the 
thing is situated. 

The tribunal which has authority to decide re¬ 
specting something in dispute, located within its 
jurisdiction : therefore, if the matter in controversy 
Is land or other Immovable property, the judgment 
pronounced in the forum rei sitce Is held to be of 
universal obligation, as to all matters of right and 
title on which It professes to decide, In relation to 
such property. And the same principle applies to 
all other cases of proceedings in rem, where the 
subject Is movable property, within thejurisdictlon 
of the court pronouncing Judgment. Story, Confl. 
Laws $$ 632. 645, 561. 661, flV2 ; Kaixnes, Eq. b. 8, c. 8, 
14; 1 Greenl. Ev. § 541. 

Forum seculare. A secular court. 

In Roman Law. The paved open space 
in cities, particularly in Rome, where were 
held the solemn business assemblies of the 
people, the markets, the exchange (whence 
cedere foro, to retire from ’change, equiv¬ 
alent to “ to become bankrupt ”), and where 
the magistrates Bat to transact the business 
of them office. It corresponded to the 
ayopa of the Greeks. Dion. Hal. 1. 8, p. 200. 
It came afterwards to mean any place 
where causes were tried, locus exercenda - 
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rum litium. Isidor, 1.18. Orig. A court of 
justice. 

The obligation and the right of a person 
to have his case decided by a particular 
court. 

It Is often synonymous with that signification of 
judicium which corresponds to our word court 
(which see), io the sense of jurisdiction : e. g., foro 
interdicere, 1. 1, § 13, D. 1,12; C- 9, $ 4, D. 48, 19 ; fort 
prcescriptio . 1. 7, pr. D. 2, 8; 1- 1, C. 3, 24 ; forurnrei 
accusator sequitur , 1. 5, pr. C. 3, 13. In this sense 
the foi'um of a person means both the obligation 
end the right of that person to have his cause de¬ 
cided by a particular court 5 GlUck, Pend. 287. 
What court should have cognizance of the cause de¬ 
pends, in general, upon the person of the defend¬ 
ant, or upon the person of some one connected 
with the defendant. * 

Jurisdictions depending upon the person of the 
defendant. By rruxlern writers upon the Roman 
law, this sort of jurisdiction is distinguished as that 
of common right, forum commune, and that of 
special privilege, forum privilegiatum. 

(A.) Forum commune. Tho jurisdiction of com¬ 
mon right was either general, forum generate, or 
special^/orum speciale. 

(a.) jorum generate. General- Jurisdiction was 
of two kinds, the forum oriyinis, which was that of 
the birthplace of the party, and the forum dom¬ 
icilii, that of his domicil. The forum originis was 
either commune or propri'um. The former was 
that legal status which all free-born subjects of 
the empire, wherever residing, had at Rome when 
they were found there and Fiad not the jus revo- 
candi domum (».«., the right of one absent from 
his domicil of transferring to the /ortim domicilii 
a suit instituted against him in the place of his 
temporary sojourn). L. 2, §§ 8, 4, 5, D. 5, 1 ; l. 28, 

§ 4, D. 4, 6; 8 GlUck, Pand. 188. After the privilege 
of Roman citizenship was conferred by Caracaila 
upon all free-bom subjects of the empire, the city 
or Rome was considered the common home of all. 
communis omnium patria, and every citizen, no 
matter where his domicil, could, unless protected 
by special privilege, be Bued at Rome while there 
present. Noodt, Com. ad Dig. B, 1, p. IBS; Hofacker, 
Pr. Jur. Civ. § 4221. The forum originis proprium, 
or forum originis speciale , was the court of that 
place of which at the time of the party’s birth his 
rather was a citizen, though that might possibly be 
neither his own birthplace nor the actual domicil 
of his father. Except in particular places, as Del¬ 
phi and Pontus, where the nativity of the mother 
conferred the privilege of citizenship upon her son, 
the birthplace of the father only was regarded. L. 

1, § 2, D. 60, 1. The case of the nvllius juius was al¬ 
so an exception. Such a person having no known 
father derived his forum originis from the birth¬ 
place of his mother. L. 9, D. SO. 1. 

Adoption might confer a twofold citizenship, that 
of the natural and that of the adoptive father; 1.7, 
C. 8, 48; but the latter was lost by emancipation ; 
L. 16, D. SO, 1. In genera), the birthplace of the 
father alone fixed tne forum originis of the son. 
Ainaya, Com. ad Tit. Co<L de incolis, n. 21, seq. 06. 
The forum originis. was unchangeable, and con¬ 
tinued although the party had established his dom¬ 
icil in another place: consequently, he could alwayB 
be sued in the courts of that jurisdiction whenever 
he was there present: 8 Gluck, Pand. p. 260. 

Forum domicilii- The place of the domicil exer¬ 
cised the greatest influence over the rights of the 
party. (As to what constitutes domicil, see Dom- 
rcm.) In general, one was subject t > the laws and 
courts of his domicil alone, unless specially privi¬ 
leged. L. 29, D. 50, 1. This legal status, forum 
domicilii, waa universal, in the sense that all suits 
o£ whatever nature, real or personal, petitoiy or 
possessory, might be instltutea In the courts of the 
defendant’s domicil even when the thing in dispute 
was not situated within the jurisdiction of such 
court, and the defendant was not present at such 
place at the commencement of the suit; 6 Glllck, 
Pand. 287 et seg. It seems, however, that aa re¬ 
garded real actions the forum domicilii was con¬ 
current with the forum rei sitae, id. 290, and, In 
general, waa concurrent with special jurisdictions 
of all kinds; although in some exceptional cases 
the law conferred exclusive cognizance upon a 
special jurisdiction, forum speciale. In cases of 
concurrence the plaintiff had his election of the 
jurisdiction. 

In another sense the forum domicilii was per¬ 
sonal, as It did not necessarily descend to the heir of 
defendant. See Jurisdiction ex persona alterius, at 
the end of this article. 

Forum ipeciale, particular jurisdiction. These 
were very- numerous. The more Important are 
(.1.) Fgrum continents causarum. Sometimes two 
or more actions or disputed questions are so con¬ 
nected that they cannot advantageously be tried 
separately, alLhough in strictness they belong to 
different jurisdictions. In Buch cases the modern 
civil law permits them to be determined In a single 
court, although such court would be Incompetent 
In regard to a portion of them taken singly. This 
beneficial rule did not exist *ln the Roman law, 
though formerly supposed to be derived thence. 
See 11 GlUck, Pand. f 760, and cases there cited. 
(2.) Forum contractus, the court having cognizance 
of the action on a contract. If the place of per¬ 
formance was ascertained by the contract, the court 
of that place had exclusive Jurisdiction of actlonB 
founded thereon; 8 GlUck, Pand. 290. If the place 
of performance was uncertain, the court of the 
place where the contract was made might have 
jurisdiction, provided the defendant at the time of 
the Institution of the suit was either present at that 
place or had attachable property there. Id. 298. 

(8.) Forum delicti, forum deprehensionis, Is*the 
jurisdiction of the person of a criminal, and may be 
the court of the place where the offence was com¬ 
mitted, or that of the place where the criminal was 
arrested. The latter jurisdiction, forum deprehen¬ 
sionis, extended at most only to the preliminary 
e xaminat ion of the person arrested: and even this 
was abolished by Justinian, Nov. lxlx. c. 1, cxxxlv. 


c. 9, on the ground that the examination as well as 
the punishment should take place on the spot where 
the crime was committed; o GlUck, Pand. 4 617. 

(4.) Forum rei si fee Is the juriudlctlon of trio court 
of that place where Is siiuated the thing which Is 
the object of the action. Such court had Jurisdic¬ 
tion over all actions affecting the possession of the 
thing, and over nil petitory actions m rem against 
the possessor In that character, and all such actions 
in personam bo far as they were brought for tho 
recovery of tho thing itself. But such court had 
not jurisdiction of purely personal actions. Id. 

{ 619. 

Forum arreifi Is a Jurisdiction unknown to the 
Roman law, but of frequeut occurrence in the mod¬ 
em civil law. It 19 that over persons or things de¬ 
tained by a judicial order, ana corresponds in some 
degree to the attachment of our practice. Id. $ 519. 

Forum gestae odminisfra/ioms, the Jurisdiction 
over the accounts and administration of guardians, 
rents, and all persons appointed to manage the 
affairs of third parties. The court which appointed 
such administrator, or wherein the cause was pend¬ 
ing In which such appointment was made, or within 
whose territorial ltimt9 the business of the adminis¬ 
tration was transacted, had exclusive jurisdiction 
over all suits arising out of his acts or brought 
for the purpose of compelling him to account, or 
brought by him to recover compensation for his 
outlays; L. 1, C. 3, 21; G GlUck, Pand. 521. 

Privileged jurisdictions, forumprivilegiatum. In 
general, the privileged jurisdiction of a person held 
the same rank as the forum domicilii, and, like 
that, did not supplant tne particular jurladfctione 
above named savp in certain exceptional cases. 
The privilege was general In its nature, and applied 
to all cases not specially excepted, but It only arose 
when the person possessing it was sued by another; 
for he could not assert it when he was the plaintiff, 
the rule being, actor sequitur forum rei, tne plain¬ 
tiff must resort to the jurisdiction of the defendant. 
It was In general limited to personal actions; ail 
real actions brought against the defendant in the 
character of possessor or the thing In dispute fol¬ 
lowed the forum speciale. The privilege embraced 
the wife of the privileged person and his children so 
long as they were under nis potestas. And lastly, 
when a forum privilegiatum purely personal con¬ 
flicted with the forum speciale. the former must 
yield ; 6 GlUck, Pand. 339-341. To these rules some 
exceptions occur, which will be mentioned below. 

Privileged persons were : 1. Personae miser abides , 
who were persons under the special protection of 
the law on account of some incapacity of age, sex, 
mind, gr condition. These were entitled, whether 
as plaintiffs or defendants,' to carry their causes 
directly before the emperor, and, passing over the 
Inferior courts, to demand a hearing before his 
supreme tribunal, whenever they had valid grounds 
for doubting the Impartiality or fearing the pro¬ 
crastination of the Inferior courts, or for dreading 
the Influence of a powerful adversary ; 8 GlUck, 
Pand. g 622. On the other hand, if their adversary, 
on any pretext whatever, had himself passed by the 
inferior courts and applied directly to the supreme 
tribunal, they were not bound to appear there If 
this would be disadvantageous to them, but In order 
to avoid the Increase of costs and other Inconven¬ 
iences, might decline answering except before their 
forum domicilii. The personae miserabiles thus 
privileged were minor orphans, widows, whether 
rich or poor, persons afflicted by chronic disease or 
other forms of Illness (diufurno morbo fatigati et 
debiles), which included paralytics, epileptics, the 
deaf, the dumb, and the blind, etc., persons Impov¬ 
erished by calamity or otherwise distressed, and the 
poor when their adversary wns rich and powerful, 
prazsertim cum alicuju-: potentiam perhorrescant. 
This privilege was, however, not available, when 
both parties were personae miserabiles; when It had 
been waived either expressly or tacitly ; when the 
party had become persona wiscrabilis since the In¬ 
stitution of the action,—except alwayB the case of 
reasonable suspicion in regard to the impartiality 
of the judge; when the party had become persona 
miseraoilis through his own crime or fraud ; when 
the cause tfas trivial, or belonged to the class of un¬ 
conditionally privileged cases having an exclusive 
forum ; bdcT v^kd the cause of action was a right 
acquired from a persona non miserabilis. 8 GlUck, 
Pand. « 622. 

Clenci, the clergy. The privilege of clerical per¬ 
sons to be Impleaded only In the episcopal courts 
commenced under the Christian emperors. Justin¬ 
ian enlarged the jurisdiction of these courts, not 
only by giving them exclusive cognizance of affairs 
ana offences purely ecclesiastical, but also by con¬ 
stituting them the ordinary primary courts for the 
trial of suits brought against the clergy even for 
temporal causes or action. Nov. 83, Nov. 123, cap. 
8, 21, 22, 23, The causes of action ^cognizable In the 
forum ecclesiasticum were—1. causa ecclesiasticae 
mere tales , purely ecclesiastical, i.e., those pertain¬ 
ing todoct rme, church services, and ceremonies, and 
right to membership ; those relating to the synod¬ 
ical assemblies and church discipline ;'those relat¬ 
ing to offices and dignities and to the election, ordi¬ 
nation, translation, and deposition of pastors and 
other office-bearer* of the church, and especially 
those relating to the validity of marriages and to 
divorce; or, 2. causes ecclesiasticcs mixfee, mixed 
causes, i.e., disputes In regard to church lands, 
tithes, and other revenues, their management and 
disbursement, and legacies to pious uses, in regard 
to the boundaries of ecclesiastical Jurisdictions in 
regard to patronage and advowsons, In regard to 
burials ana to consecrated places, as graveyards 
convents etc., and, lastly, in regard to offences 
against the canons of the church, as Blmony, etc. 
But the privilege here treated of was the personal 
privilege of the clergy when defendant In a suit to 
have the cause tried before the episcopal court: 
when plaintiff, the rule actor sequitur forum rci 
prevailed. Alt persons employed In the church ser¬ 
vice In an official capacity, even, though not In holy 
orders were thus privileged... But the privilege 
did not embrace real actions nor personal actions 
brought to recover the possession of a thing: these 
must be instituted In the forum ret sites The Ju¬ 


risdiction extended to all personal actions, criminal 
as well as civil; although In criminal actions the 
ecclesiastical courts had no authority to Inflict cor¬ 
poreal or capital punishment, being restricted to 
the canonical judgments of deprivation, degrad¬ 
ation, excommunication, etc. 0 Gltick, Pand. j 623. 

Academici. In the modem civil law the officers 
and students of the universities are privileged to be 
sued before the university courts. This specie of 

S rivilege waa unknown to the Roman law. Cee 6 
liick, Pand. S 524. 

MiliteS. Soldiers had special military courts os 
well in civil as criminal coses. In civil matters, 
however, the forum militare had preference only 
over the courts of the place where the soldier de¬ 
fendant was stationed; as he did not forfeit his 
domicil by absenoe on military duty, he might al¬ 
ways be sued for debt in the ordinary forum domi 
cilii, provided he had left there a procurator to 
transact his business for him, or had property there 
which might be proceeded against. L. 3. C. 2. 61; 
1. 6, eodem ; 1. 4, 0. 7, 63. Besides this, the privilege 
of the forum militare did not extend to such soldiers 
as carried on a trade or profession in addition to 
their military service and were sued in a case grow¬ 
ing out of such trade, although in other respects 
they were subject to the military tribunal. L. 7, C. 
3, 13. If after an action had been commenced tho 
defendant became a soldier, the privilege did not 
attach, but the suit must be concluded before the 
court which had acquired jurisdiction of it. The 
forum militare had cognizance of personal actions 
only. Actionsarising out of real rights could be in- 
etituted only in the forum rei sitaz. In the Roman 
law, ordinary crimes of soldiers were cognizable in 
the forum delicti. The modern civil law is other¬ 
wise. 0 Glllck, Pand. 418, 421. 

There are many classes of persons who are privi¬ 
leged in respect to jurisdiction under the modern 
civil law who were not so privileged by the Roman 
law. Such are officers of the court, of the sovereign, 
including ministers of stAte and councillors, ambas 
Bailors, noblemen, etc. These do not require extend¬ 
ed notice. 

Jurisdiction ex persona alterius. A person might 
be entitled to be sued in a particular court on 
grounds depending upon the person of another. 
Such were—1, 77ie Wife, who, if the marriage had 
been legally contracted, acquired tho forum of her 
husband ; 1. U5, D. 5, J ; I. ult. D. 50, 1; 1. 19. D. 2, 1; 
and retained it until her second marriage ; 1. 22, g 1, 
D. 60, 1; or change of domicil; g 03, Voet. Com. ad 
Pand. D. 5, J. 2. Servants, who possessed the juris¬ 
diction of their master as regarded the forum domi¬ 
cilii, and also the forum privilegiatum, so far at 
least as the privilege was that of the class to which 
such master belonged and was not purely personal. 
GlUck, Pand. 6 610 b. 3. The hazres. who in maDy 
cases retained the jurisdiction of hia testator. 
Wheo sued in the character of heir in respect to 
causes of action upon which suit had been com¬ 
menced before the testator's death, he must submit, 
to the forum which had acquired cognizance of the 
suit; LI. 30,34, D. 5,1. When the cause of action ac¬ 
crued, but the action was uot commenced, in the 
lifetime of the testator, the heir must submit to 
special jurisdictions to which the testator would 
have been subjected, as the forum contractus or 
gestae administrations, especially if personally 

S resent or possessing property within such juris- 
Ictlon ; L. 19, D. 5, 1. But it Is even now disputed 
whether in such case he was bound to submit to the 
general jurisdiction, forum domicilii, or the privi¬ 
leged jurisdiction, forum privilegiatum, of his tes¬ 
tator : though the weight of the authorities Is on 
the side of the negative; GlUck, Pand. § 560 6. 
If the cause of action arose after the death of the 
testator, as In the case of the querela inoffleiom 
testamenti , of partition, of suits to recover a legacy 
or to enforce a testamentary trust, the heir must be 
pursued in his own jurisdiction, i.e., tho forum dona 
cilii or forum rei sites ; 0 GlUck, Pand. 252, and au¬ 
thorities there cited. And, a fortiori, if the action 
against the heir was not in that character, but 
merely in the capacity of possessor of the thing In 
dispute, the suit must be brought before the forum 
to whicn he was himself subject; id. p. 251. 

FORUTH. A long slip of ground. 
Cowel. 

FORWARDING MERCHANT. A 

person who receives and forwards goods, 
taking upon himself the expenses of trans¬ 
portation, for which he receives a compen¬ 
sation from the owners, but who lias no 
concern in the vessels or wagons by which 
they are transported, and no interest in the 
freight. 

Such a one is not deemed a common car¬ 
rier, but a mere warehouseman or agent; 
12 Johns. 232 ; 7 Cow. 497; see 15 Minn. 270; 
2 Wheel. Abr, 142 ; nor is he an insurer ; 27 
Cal. 11. He is required to use only ordi¬ 
nary diligence in sending the property by 
responsible persons; 2.Cow. 693; 6 Allen 
254 ; 64 N. Y, 800. See Story, Bailm. § 502; 
Ang. Car. § 75 ; 2 Wend. 594; CoitMON 
Carriers. 

FOSSA (Lat.). In English Law. A 
ditch full or water, where formerly women 
who had committed a felony were drowned; 
the grave. Cowel. See FURCA. 


In Old 

d in lieu 


FOSSAGE, FOSSAGIUM. 

English Law. A composition pai 
of tne duty of cleaning out and repairing 
tlie moat surrounding a fortified town. A 
duty or tax paid for that work. 
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FOSSATORIUM OPERATIC) (Lat.). 
The service of laboring done by the inhab¬ 
itants and adjoining tenants, for repair and 
maintenance of the ditches round a city or 
town. A contribution in lieu of such work, 
called fo&sayium, was sometimes paid. 
Kennett; Cowel. 

FOSSATUM. A canal : a moat; a 
place inclosed by a ditch : a trench. 

Also it is taken for the obligations of 
citizens to repair the city ditches. The work 
or services done by tenants, etc for repairing 
and maintenance of ditches is called fossa- 
torum ojxma/io. and the contribution for it 
fossagium (q . r.) Jacob ; Kennet’s Gloss. 

FOSSELUM. A small ditch. Cowel. 

FOSS WAY. or FOSSE. One of the 
four great roads of England built by the. 
Romans ; so called from the ditch on each 
side. 

Trevisa describes it thus: “ The first and 
pretest of the foure weyes is called fosse , 
and stretches oute of the eouthe into the 
north, and begynneth from the comer of 
Comewaile, and passeth forth hy Deven- 
sliyre by Somersets, and forth besides Tet- 
burv, upon Cotteswold, besides Co ventre, 
unto Leyster, and so forth, by wylde 
pleynes towards Newerke, and endeth at 
Lincoln" (Polychron 1. 1, c. xiv.). Wharton. 

FOSTER-LAND. Land given for find¬ 
ing food for any person, as for monks in a 
monastery. Cowcl. 

FOSTER-LOAN (Sax.). A nuptial 
gift; the jointure for the maintenance of 
a wife, Toml. 

FOSTER-SHXP. Forester-ship. 

FOSTERING. An ancient custom in 
Ireland, in which persons put away their 
children to fosterers. Fostering was held 
to be a stronger alliance than bloOd, and the 
foster children participated in the fortunes 
of their foster fathers. Hallam's Const. 
Hist. ch. 18 ; Moz. & W. 

FOSTERLEAN. The remuneration 
paid for the rearing or fostering of a child. 
The jointure Of a wife. Jacob; Encyc. 
Diet. 

FOUND. A person is said to be found 
within a state when actually present there¬ 
in, but as applied to a corporation it is nec¬ 
essary that it is doing business in such 
state through an officer or agent or by stat¬ 
utory authority in such manner as to 
rendeT it liable then to suit and to construc¬ 
tive or substituted service of process. See 
55 Fed. Rep. 751; Foreign Corporation ; 
Service ; Non Est Inventus. 

If the legislature of a state requires a 
foreign corporation to consent to be ‘‘found" 
within its territory, for the purpose of the 
service of process in a suit, as a condition to 
doing business in the state, and the corpora¬ 
tion does so consent, the fart that it is found 
gives the jurisdiction, notwithstanding the 
finding was procured by consent. 96 U. S. 
377. F or the purpose of securing business a 
corporation may consent to be “found" 
away from home, for the purposes of suit 
as to matters growing out of its transactions. 
Id. 

“Find" apd “found" said of a defendant 
as to whom a summons or other process has 
been issued, have a technical meaning, the 
equivalent of the Latin inventus, come upon, 
met. Anderson; 42 N. Y. 8upr. Ct. 172* 
Opposed, “not found": non est inventus, 
he has not been found ; abbreviated n. e. i. 
“Not found" is an abridged form of return 
whicb usage sanctions. It imports that the 
defendant was not found within the mining 
of the precept, that is, after proper effort 
to find him in the due execution of the 
precept. Id.; 10 Bened. 95. See Resides 
ob Is Found. 

FOUND WITHIN THE DISTRICT- 

In Jud. Code, § 50: Words confined to 
cases in which the action is brought in the 
district of the plaintiff's residence. 250 U. 
S. 313. 

FOUNDATION. The establishment of 


a charity. That upon which a charity is 
founded and by which it is supported. 

This word, in the English law, is taken 
in two senses, Jundatio incipient), and/un¬ 
do fio perjiciens. As.to its political capac¬ 
ity, an act of incorporation is metaphori¬ 
cally called its foundation : but os to its 
dotation, the first gift of revenues is called 
the foundation. 10 Co. 23 a. 

FOUNDER- One who endows an in¬ 
stitution. One who makes a gift of reve¬ 
nues to a corporation. 10 Co. 83 ; 1 Bla. 
Coin. 481, 

In England, the king is said to bo the 
founder of all civil corporations ; and where 
there is an act of incorporation, he is called 
the general founder, and he who endows is 
called the perficient founder. 1 Bla. Com. 
481. 

FOUNDERS' SHARES. In English 
Company Law. Shares issued to the 
founders of (or vendors to) a public conv 
pany as a part of the consideration for the 
Dusiness, or concession, etc., taken over, 
and not forming a part of, the ordinary 
capital. As a rule, such shares only par¬ 
ticipate in profits after the payment of a 
fixed minimum dividend on paid-up capital. 
Encyc. Diet. 

FOUNDERS' STOCK. See Stock. 

FOUNDEROSU8. Out of repair. Cro. 
Car. 860. 

FOUNDLING. A new-born child aban¬ 
doned by its parents, who are unknown. 
The settlement of such a child is iu the 
place where found. Foundling hospitals 
are charitable institutions which exist in 
many countries for the care of such chil¬ 
dren. Jn England they are regulated by 
stat. 13 Geo. II. c. 29. See Int. Cyc. h. t . 

FOUNDRY. Works for the casting of 
metals, without regard to whether they are 
oast for agricultural and mechanical, or 
other purposes. 44 La. Ann. 793. 

FOUR (Fr.). An oven; kiln; bake¬ 
house. Four banal (banal of a manner; 
common), an oven owned by the proprietor 
of the estate, to which the tenants were 
obliged to bring their bread for baking. 
Also the proprietary right to maintain such 
an ov$n. 

FOUR CORNERS. The four corners 
of an instrument means that which is con¬ 
tained on the face of it (without any aid 
from the knowledge of the circumstances 
tinder which it was made). This is said to 
be within its four comers, because every 
deed is still supposed to be written on one 
entire skin, and so to have but four comers. 
Wharton. 

To look at the four corners of an instru¬ 
ment Is to examine the whole of it, so as to 
construe it as a whole, without reference to 
any one part more than another. Burrill; 
2 Smith’s Lead. Cas. 295. 

FOUR SEAS. The seas surrounding 
England, These were divided into the 
Western, including the Scotch and Irish ; 
The Northern, or North Sea; The Eastern, 
being the German Ocean; The Southern, 
being the British Channel. Selden, Mare 
Clausum, lib. 2, o. 1. 

Within the four seas means within the 

J urisdiction of England ; 4 Co, 120 ; Co. 2d 
net. 253. See Limitation. 

FOURCHER(Fr. to fork),or FOURCH. 
In English Law. A method of delaying 
an action formerly practised by defend¬ 
ants. 

When an action was brought against 
two, who, being jointly concerned, were 
not bound to answer till both appeared, 
and they agreed not to appear both in one 
day, and the appearance of one excused 
the other’s default, who had a day given 
him to appear with the other: the default¬ 
er, on the day appointed, appeared ; but the 
first then made default: in this manner they 
forked each other, and practised this for de¬ 
lay. See Co. 2d Inst. 260 ;Booth, Real Act. 16. 


FOURIERISM. A social system in¬ 
vented by Charles Fourier, cliar&cterized 
by Mill os'‘the most skilfully combined 
and with the greatest foresight of objec¬ 
tions, of all forms of social ism.” Pol. 
Econ. II. 1 4, which see and also lnt. Cyc. 
for fuller accounts of the system,'and Cent. 
Diet, and Encyc. Diet, for briefer ones. 

FOURTEENTH AMENDMENT. 

That amendment to the United Stales Con¬ 
stitution which provides that “All persons 
born or naturalized in the United States, and 
subject to the jurisdiction thereof, are 
citizens of the United States and of the state 
wherein they reside. No state shall make 
or enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States, nor shall any state deprive 
any person of life, liberty or property, with¬ 
out due process of law, nor deny to any 
person within its jurisdiction the equal 
protection of the laws." Brannon, XIV Am. 
7. See Equal Protection of the Laws ; 
Classification In Statutes. 

FOURTH CLASS MATTER. See 

Matter. 

FOUTGELD. See Footoeld. 

FOWLS OF WARREN. Such fowls 
as are preserved under the game-laws in 
warrens. According to Manwood, these are 
partridges and pheasants. According to 
Coke, they are either campestres, as par¬ 
tridges, rails, and quails, sylvestrea , as wood¬ 
cocks and pheasants, or aquatiles, as mal¬ 
lards and herons. Co. Litt. 233. 

FOX'S LIBEL ACT. An act passed 
in England in 1792, which provided that in 
prosecutions for libel, the jury might give a 
general verdict of guilty or not guilty upon 
the whole matter put at issue upon the in¬ 
dictment, and should not be required by 
the court to find the defendant guilty 
merely upon proof of the publication of the 
alleged libel, in the sense ascribed to it in 
the indictment. 

FOY (L. Fr.). Faith; allegiance ; fidel¬ 
ity. 

FRACTION, FRACTIO. The act of 
breaking, or the state of being broken, espe¬ 
cially by violence ; a breaking or fracture. 
A fragment; a separated portion ; a discon¬ 
nected part. Cent. Diet. 

FRACTION OF A DAY. A portion 
of a day. The dividing a day. Generally; 
the law does not allow the fraction of a 
day, and the day on which an act is done 
must therefore be either entirely included 
or excluded , 2 Bla. Coin. 141 ; 25 Fla. 871 ; 
11 Mass. 264; 64 Pa. 240; 20 Vt. 653 ; and, 
therefore, judgments entered on the same 
day are regarded as entered at the same 
time, and create lien9 equal in point of 
priority; 4 MqLean 655 ; 8 W. <fe S. 804; 
Dut this is merely a legal fiction, which 
does not apply where it is necessary to dis¬ 
tinguish between the two parts of a day ; 
3 Burr, 1844; 11 H. L. Cas. 411; and, there¬ 
fore, it has been said that there is no such 
general rule of law; but that common sense 
and common justice sustain the propriety 
of considering fractions of a day whenever 
it will promote the purposes of substantial 
justice ; 2 Stor. 671; 100 U. 8. 689 ; 104 id. 
474 ; 37 Ill. 239 ; 8 La. Ann/430 ; 60 Me. 88 ; 
16 Ohio 111; thus, the bankrupt act of 1841 
was repealed by the act of March 8, 1843, 
which was not signed by the president till 
the evening of that day ; proceedings in 
bankruptcy begun on the morning of that 
day were held to have been begun before 
the passage of tha act; id.; tobacco stamped, 
sold, and removed in the morning of March 
3, 1876, was not considered subject to an in¬ 
creased tax-rate imposed by the act of that 
date, which was not signed by the presi¬ 
dent until a later hour of that day ; 97 U. S. 
381; where a township voted aid bonds on 
the morning of an election day in Illinois, 
at which a constitutional provision was 
adopted forbidding the issuing of such 
boo da, the court found as a fact that the 
township vote was had before the adoption 
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of the constitution, and, therefore, sustained 
the validity of the bonds; 104 U. S. 469. 
Although the law doee not generally consid¬ 
er fractions of a day, yet when substantial 
justice requires it, courts may ascertain the 
precise time when a statute is approved or 
aft act done; 147 U. S. 640. In 97 TJ. S. 
170, the court held that the president’s pro¬ 
clamation of June 18, 1865, removing re¬ 
strictions upon trade, etc., took effect ps of 
the beginning of that day and refused to 
consider the fraction of a day. In com¬ 
puting the time for the performance of offi- 
oial duties, each fraction of a day is to be 
considered as a full day ; 12 Colo. 285. Bee 
From ; Foix Age ; Time ; Day. 

FRACTITIUM . Arable land. Toml.; 
Moz. Sc W. 

FRACTURA NAviurf. Breaking 
up of ships or wreck of shipping at sea. 
Very like naufrage (q. v.). 

FRA IS (Ft.). Costs ; charges ; expenses. 

FRAIS DE JUSTICE. Costs incurred 
incidentally to the action. See 1 Troplong, 
135, n. 122 ; 4 Low. C. 77. Frais cTunpro 
cks. Costs of a suit. 

FRAIS JUSQTJ’A BORD (Ft.). In 
French Commercial Law. Expenses 
up to the time that goods are actually 
shipped on board of a vessel, including such 
items as packing, porterage, or cartage, 
commissions, etc. 16 Fed. Rep, 830. A 
shipment on which the seller pays the frais 
jusqu'a bord, would correspond to a sale of 
the goodH “ free on board ” (q. v). 

Expenses to the board (vessel); free on 
board. See r. o. b. 

FRANC, A French com, of the value 
of about twenty cents. 

FRANC ALEU. In French Law. 

An absolutely free inheritance. Allodial 
lands. Generally, however, the word de¬ 
notes an inheritance free from seignorial 
rights, though held subject to the sover¬ 
eign. Dumoulin, Cout. aePar.% 1; Guyot, 
Rep. Univ. ; 3 Kent 498, n. ; 8 Low. C. 95. 

FRANC TENANCIES. In French 
Law. A freeholder. 

FRANCHTLANUS. A freeman. Chart. 
Hen. IV. A free tenant. Spel. Glos. 

FRANCHISE. A special privilege 
conferred by government on individuals, 
and which does not belong to the citizens 
of the country generally by common right. 
Ang. Sc A. Corp. § 4 ; 4 Neb. 416, 420. 

A certain privilege conferred by grant 
from government and vested in individuals. 
3 Kent 458. 

A royal privilege or branch of the king’s 
prerogative subsisting in the hands of a 
Gubject. Finch i. 104; 2 Bla. Com. 37; 3 
Cruise, Dig. 278 ; 13 Pet. 595 ; 36 W. Va. 802. 

A very recent writer, who finds in the history of 
early English tenures a universality of oppressive 
services which literaly made life a burden to the 
average land-holder, considers the first use of the 
terms “ liberty ” and " franchise ” to be an expres¬ 
sion of the relief of the possessor from some part of 
this burden. He says: "Lastly In our thirteenth 
century we learn that privileges and exceptional 
Immunities are‘liberties' and 'franchises.' What 
is our definition of a liberty, a franchise T A portion 
of royal power in the hands of a subject. In Henry 
m.’s day we do not say that the Earl of Chester is 
v freer man, more of a liber homo , than Is the Earl 
of Gloucester, but we do say that he has more, 
greater, higher liberties." Haiti. Domesd. 48. 

The right or privilege of being a corpora¬ 
tion, and of doing such things, and such 
things only, as are authorized by the cor¬ 
poration’s charter. 122 Ill. 293. 

44 The word franchise is generally used to 
designate a right or privilege conferred by 
law. What is called 4 the franchise of 
forming a corporation,’ is really but an 
jxemption from the general rule of the 
oommon law prohibiting the formation of 
corporations. All persons in this state have 
now the right of forming corporate asso¬ 
ciations upon complying with the simple 
formalities prescribed by the statute. The 
right of forming a corporation, and of 
acting in a corporate capacity under the 
general incorporation laws, can be called a 


franchise only in the sense in which the 
right of forming a limited partnership, or 
of executing a conveyance of land by deed 
Is a franohise. Horton, C. J., in 40 Kan. 96. 

It is a privilege emanating from the 
sovereign power of the state, owing its ex¬ 
istence to a grant or, as at common law, to 
prescription, which presupposes a grant, 
and vested in individuals or a body politic 
something not belonging to the citizen of 
common right. 142 UL 494. 

Commenting on Blackstone's definition, 
Thompson says: 44 It has been well observed 
that, under our American systems of gov¬ 
ernment and lawB, this definition is not 
strictly correct; since our franchises spring 
from contracts between the sovereign pow¬ 
er and private citizens, made upon a valu¬ 
able consideration, for purposes of public 
benefit as well as of individual advantage.” 
4 Thomp. Corp. § 5885. 

In a popular sense, the word seems to be 
synonymous with right or privilege: as, 
the elective franchise. 

There are two franchises, distinct, in their 
nature, and yet governed by substantially 
the same rules as to grant and exercise, 
which may be enjoyed by a corporation. 
One is the franohise of being or existing as 
a corporation, that is, possessing a unity 
and perpetuity of existence, though com¬ 
posed of an aggregate of ohanging mem¬ 
bers ; the other is the exercise of rights, 
like the right of eminent domain or the 
partial appropriation of public property by 
exclusive use, as in ferries. Either of these 
franchises is a branch of sovereignty. 1 
Bouv. Inst. 1090. 

A franchise to be a corporation, however, 
is distinct from a franchise as a corporation 
to maintain and operate a railway; the 
latter may be mortgaged, without the for¬ 
mer, and pass to a purchaser at a foreclosure 
sale; 112 U. S. 609. 

The grant of letters patent for an inven¬ 
tion is a franchise ; (1891) 2 Q. B. 263; and 
so is a charter of incorporation from the 
state; 86 W. Va. 802. 

To be a franchise, the right possessed 
must be such as cannot be exercised with¬ 
out the express permission of the sovereign 
power—a privilege or immunity of a public 
nature whioh cannot be legally exercised 
without legislative grant; 40 Minn. 213; 
38 id. 306. 

In a case already cited it is said that a 
franchise, or the right to be and act as an 
artificial body, is vested in the individuals 
who compose the corporation, and not in 
the corporation itself ; 122 Ill. 293. “ But 

this,” it is said, 44 *is an imperfect statement 
of the true conclusion,—which is, that a 
primary franchise, that is to say, the fran¬ 
chise of being a corporation , vests in the 
individuals who compose the corporation; 
while those secondary franchises which 
are vendible by the corporation, necessarily, 
and for that reason alone, must be deemed 
to vest in the corporation. However, judi¬ 
cial theory is so confused on the subject, 
that proceedings by information in the 
nature of a quo warranto, to vacate the 
franchises of corporations, - are sometimes 
brought against tne individuals who com¬ 
pose the corporation, and sometimes against 
the corporation itself.” 4 Thomp. Corp. 
§5837. 

Franchises are only grantable by the 
sovereign power, and in the United States 
they are usually held by the corporations 
created for the purpose, and can be held 
only under legislative grant; 15 Pick. 243 ; 
73 Ill. 541; 18 Pet. 519 ; 15 Johns. 858 ; and 
may be accompanied with such conditions 
as its legislature may judge most befitting 
to its interest and policy; 134 U. S. 594; 
143 id. 305. 

The state is presumed to grant corporate 
franchises in the public interest, and to 
intend that they shall be exercised through 
the proper officers and agencies of the cor¬ 
poration, and does not contemplate that cor¬ 
porate powers will be delegated to others. 
Any conduct which destroys their func¬ 
tions, or maims or cripples their separate 
activity, by taking away the right to freely 
and independently exercise < the functions 
of their franohise, is contrary to a sound 


public policy ; 71 Fed. Rep. 787. 

The grant of a franchise by the legisla¬ 
ture is a contract and cannot be resumed 
by the state or its benefits impaired or di¬ 
minished without the consent of the par¬ 
ties ; 4 Wheat. 519; 3 Wall. 61; 8 Kent 
Com. 458 ; it is within the protection of 
that clause of the constitution of the United 
States which forbids the states from impair¬ 
ing the obligation of contracts; 10 Wall. 
511; 9 Yerg. 490 ; 80 Ark. 128,093; 97 U. S. 
454; but this does not apply to mere per¬ 
sonal privileges to members of a corpora¬ 
tion, such as the exemption of a servant of 
such body from militia duty, or serving on 
juries, etc.; 4 Lea 310; such an exemp¬ 
tion was held in this case unconstitutional; 
contra , 88 Ala. 170, where such an exemp¬ 
tion was held port of the franchise granted 
to the corporation ; and it may become a 
vested right which cannot be taken away 
by subsequent legislation ; 67 Mo. 637 (over¬ 
ruling 5 Mo. App. 220). See Impairing the 
Obligation op Contracts. 

By the constitution or laws of many of 
the states, charters can only be granted 
subject to amendment or repeal. As to the 
power of the legislature in such cases, see 
109 Mass. 103; 63 Me. 209 ; 41 Iowa 297; 
Beach, Pub. Corp. 68 ; 146 U. S. 258; but 
municipal franchises are entirely under the 
control of the legislature : Cooley, Const. 
Lim. 836; 10 How. 402 ; 94 U. S. 113; 128 
id. 174. 

The grant of a franchise is construed 
strictly and in case of doubt most favorably 
to the public; *130 U. S. 1; 11 Conu. 185 ; 
80 Me. 544 ; 25 Cal. 283 ; 09Tex. 300 ; 9 Ga. 
475 ; 127 Ind. 369; and in the absence of 
doubt the obvious meaning of the words is 
to be followed ; 34 Fed. Rep. 579 ; 79 Ala. 
465; such a grant is not held to be exclu¬ 
sive unless from its nature a presumption 
arises that it was so intended ; 11 Pet. 420 . 
2 Port. 290; 21 Vt. 590 ; 127 Ind. 369 ; 17 
Conn. 40, 454 ; 6 Paige 504 ; nor is a proviso 
to be so interpreted as to defeat the grant; 
87 Pa. 34; 27 id. 303 ; 40 id. 112. 

Franchises are held subject to the exer¬ 
cise of the right of eminent domain, which 
see for a discussion of this branch of the 
subject. See also 2 Gray 1, 30 ; 4 id. 474 ; 
i 23 Pick. 360 ; 66 Pa. 41 ; 5 Johns. Ch. 101 ; 
13 How. 71; 105 U. S. 13 ; 148 id. 312. 

They are also said to be liable for the 
debts of the owner ; 2Washb. R. P. 24; but 
it is the general rule that they cannot bo 
levied upon and sold under execution with¬ 
out authority or statute ; 34 La. Ann. 1225 ; 
40 Mo. 140; 9 Sm. & M. 394; 10 Lea 488 ; 
though it may be otherwise provided hv 
statute; 70 Pa. 305. See 111 N. C. 615; 90 
Cal. 311. See as to levy on franchises, 4 Am. 
Sc Eng. Corp. Cas. 138; 15 Am. Dec. 595. 

As a general rule franchises cannot be 
sold or assigned without the consent of the 
legislature; Moraw. Priv. Corp. 930 ; 65 Pa. 
278; 40 Me. 140; 27 N. J. Eq. 057. The 
primary franchise to be a corporator , and 
such others as involve the performance of 
public duties are inalienable; 10 Allen 448, 
459; 11 id. 05; 32 N. H. 484 ; 56 Pa. 413 , 
46 Md, 1 ; 21 How. 441; 4 Biss. 35; 71 Tex. 
274 ; 11 C. B. 775 ; 17 How. 30 ; 83 Va, 707 ; 
84 id. 648; 101 U. S. 71. 

The secondary franchises of a quasi-public 
corporation cannot be aliened without leg¬ 
islative authority; id; 130 id. 1; 139 id. 24 ; 
6 H. L. Cas. 113; l McCrary 541; 3 Fed. 
Rep. 417, 423, 430. The same principles 
apply to a mortgage or lease of a franchise, 
see cases cited, and also, 24 N. J. Eq. 455 ; 
115 Mass. 347; 101 U. S. 71; 8 Phila. 94. 
The power to sell includes the power to 
mortgage; 119 U. S. 191. . 

The franchises which pass by a judicial 
sale of a railroad and franchises are those 
which are essential to the operation of the 
corporation but do not include such special 

S rivileges as an exemption from taxation ; 

8 U. S. 217. A coiporation having public 
duties cannot transfer a portion of them ; 
60 Ind. 85 ; but the attempt to divide the 
franchise only conoernathe publicand can¬ 
not be objected to by a rival company ; 45 

Cal. 365. . ... 

An irrigation company may make a valid 
conveyance of all its property and right of 
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wav : 40 Kan. 96; 3$ Cal. 800. 9©©, gener¬ 
ally, as to the sal© of franchisee, 4 Thomp. 
Oorp. ch cxvi.: as to their oonatitutional 
protection see the Impairing of Obliga¬ 
tion of Contracts : ae to their control and 
regulation bv the state, s©6 Ponca Power ; 
and 1*3 Cent. L. J. 194 ; as to the regulation 
of tolls and charges, see Rates ; and as to 
their taxation, see that title, and 17 L. R. 
A. 93; as to conflicting franchisee, see 4 
Am. L. Mag. 71. 

The remedy for a non-user or misuser of 
a franchise by a corporation duly created 
and organized is by quo tnarranto or scire 
facias, which titles see. A court of equity 
'will not in such case interfere or declare 


Francos tenens. A freeholder. See 
Estate of Freehold. 

FRANK. In Old Rnglinh lav. Free. 
Usually employed in compounds, aafrank- 
bank, tree benoh (q. v. J. 

To send letters and other mail matter free 
of postage. See Franking Privilege. 

Members of Parliament, peers, etc., had 
the privilege of franking theur letters, which 
has been abolished since the introduction 
of the penny postage. Wharton; 3 A 4 
Viet., c. 96. 

Also a French gold coin, worth twenty 
sols, which is a livre, about 10 d. English 
money. Tomlin. 


estate-tail where the donee had married one 
of kin fas daughter or ooiUdn) to the donor 
and held the estate subject to the implied 
condition that the estate was to descend to 
the issue’ of such marriage. On birth of 
issue, as in other cases of estate-tall before 
the statute Be donis, the birth of issue 
was regarded as a condition performed, and 
the estate thereupon became alienable by 
the donee ; 1 Cruise, Dig. 71 ; 1 Washb. K. 
P. 67. 

The estate is said to be in f rank-marriage 
because given in consideration of marriage 
and free from services for three generations 
of descendants ; Blount; CoweL See, also, 
2 Bla. Com. 115 ; 1 Steph. Com. 292. 


the franchise to be forfeited ; 1 N. J. Eq. 
369: 2 Johns. Ch. 371 ; but see 4 Thomp. 
Oorp. £ 4536. Where a franchise is asserted 
in a proceeding to claim a right under it, 
its existence mav be denied by way of de¬ 
fence : 47 Ohio St. 1. But a franchise set 
up by a corporation in defence if it is in de 
facto possession of it cannot be disputed 
except by a person or corporation, who in 
the proceeding claims abetter title; 64 Cal. 
69. See also as to quo uxirranto for mis¬ 
user. 30 Am. Dec. 49 ; and as to compulsory 
exercise of franchises. 15 L. R. A. 821. 

See, generally, Thompson, Corporations, 
title 19 : 18 Myer, Fed. Dec. 866; Foote <Sfc 
Everett. Incorporated Companies Operat¬ 
ing under Municipal Franchises; Forfeit- 
i re : Dissolution. 

Corporate. The right or privilege given 
by the State to two or more persons of being 
;i corporation, that is, of doing business in a 
corporate capacity, and not the privilege or 
franchise which, when incorporated, the 
company may exercise. A right or privilege 
by which several individuals may unite 
themselves under a common name and act 
as a single person, with a succession of 
members, without dissolution or suspension 
of business and with a limited individual 
liability. The granting of such right or 
privilege rests entirely in the discretion of 
the State, and, of course, when granted, 
may be accompanied with such conditions 
as its legislature may judge most befitting to 
its interests and policy. 134 U. S. 599. 
See Franchise. 

Elective. The right or privilege of 
voting for public officers in an election ; the 
right of suffrage. Stand. Diet. 

Of a Railroad Corporation. Rights 
or privileges which are essential to the 
operations of the corporation, and without 
which its road and works would be of little 
value ; such as the franchise to run cars, to 
take tolls, to appropriate earth and gravel 
for the bed of its road, or water for its 
engines, etc. They ore positive rights and 
privileges, and may be conveyed to a pur¬ 
chaser of the road as part of the property of 
the company. Immunity from taxation is 
not one of them, and is personal, and in¬ 
capable of transfer without express statutory 
direction. 93 U. S. 223. 

FRANCHISE COURTS. One of the 

four main types of local courts distinguish¬ 
able in England by the end of Edward I.'a 
reign. (See Feudal Courts.) They were 
courts held by private persona by virtue of 
some franchise granted Dy the crown. The 
quo warranto enquiries of Edward I.’s reign 
resulted in laying down the principle that 
these franchises can exist only by virtue of 
royal grant or by prescription. 1 Holdsw. 
Hist. E. L. 3rd ed., 64, 87 et seq. See Feudal 
Courts ; Communal Courts ; Manorial 
Courts. 


FRANCHISE TAR. A "franchise 
tax” is a property tax on tangible pro 


m 


S. W. 164. 

FKAN CIA. France. Bract, fol. 427 q 

FRANCIGENA. A designation for¬ 
merly given to aliens in England. 

FRANCU8. Free ; a freeman ; a Frank. 
Spel. Glos, 

Francos bancus. Free bench ( q . v.). 
Francus homo. A freeman. 

Fruncus plegiua. Frank pledge (q. v.) 


FRANKALMOIGNE. A species of 
ancient tenure, Btill extant in England, 
whereby a religious corporation, aggregate 
or sole, holds its lands of the donor, in con¬ 
sideration of the religious services it per¬ 
forms. 

The Bervices rendered being divine, the 
tenants are not bound to take an oath of 
fealty to a superior lord. A tenant in f rank- 
abnoigne is not only exempt from alt tempo¬ 
ral service, but the lord of whom he holds 
is also bound to acquit him of every service 
and fruit of tenure which the lord para¬ 
mount may demand of the lajid held by this 
tenure. The services to be performed are 
either spiritual, as prayers to God, or tem¬ 
poral, as the distribution of alms to the 
poor. Of this latter class is the office of 
the queen’s almoner, which is usually be¬ 
stowed upon the Archbishop of York, with 
the title of Lord High Almoner. The spir¬ 
itual services which were due before the 
Reformation are described by Littleton 
S 135 ; since that time they have been regu¬ 
lated by the liturgy or Book of Common 
Prayer of the Church of England ; Co. 2d 
Inst. 502 ; Co. Litt. 93, 494 a. Hargr. ed. 
note (b); 2 Bla. Com. 101. 

In the United States, religious corpora¬ 
tions hold land by the same tenure with 
which all other corporations and individ¬ 
uals hold. Our religious corporations are 
generally restricted to the holding of what¬ 
ever quantity of land is required for the 
immediate purposes of their incorporation ; 
sometimes, as m Pennsylvania, the maxi¬ 
mum value of the lands is fixed by statute. 
Subject to this restriction, they have a fee- 
simple estate in their lands for the purpose 
of alienation, but only a determinable fee 
for the purpose of enjoyment. On a disso¬ 
lution of the corporation, the fee will revert 
to the original grantor and his heirs ; but 
such grantor will be forever excluded by an 
alienation in fee ; and in that way the cor¬ 
poration may defeat the possibility of a re¬ 
verter ; 2 Kent 281 ; 2Prest. Est. 60. And 
see 3 Binn. 626 ; 1 Watts 218 ; 3 Pick. 232 ; 
12 Mass. 537 ; 8 Dana 114. 

FRANK-CHASE. A liberty or right of 
free chase. Cowel. 

FRA H-FFTR. Lands not held in an¬ 
cient demesne. Called “ lands pleadable 
at common law.” Reg. Orig. 12,14 ; Fitzh. 
N. B. 161 ; Termea de la Ley, 

That which a man holds to himself and 
his heirs and not by such service as is re¬ 
quired in ancient demesne, according to the 
custom of the manor. The opposite of copy- 
hold. Cowel. A fine had in the king’s 
court might convert demesne-lands into 
frank-fee ; 2 Bla. Com. 368. 

FRANK'.FFR'MTg- , Lands or tene¬ 
ments where the nature of the fee is 
clianged by feoffment from knight's service 
to yearly service and whence no homage 
but such as is contained in the feoffment 
may be demanded. Britton, c. 66, n. 8 ; 
Cowel; 2 Bla. Com. 80. 

FRANK-FOLD. The right of the lord 
to fold his tenant’s sheep for manuring the 
land. Termea de {a Ley ; Cowel; Keilw. 
108 . See Foldaoe. 

FRANK-LAW . An obsolete expres¬ 
sion signifying the rights and privileges of 
a citizen, and seeming to correspond to our 
term “ civil rights.” 

. FKANK- MAR RIAGE. A species of 


FRAN K-PIJ3DGE. A pledge or sure¬ 
ty for freemen. Termea de la Ley. 

The bond or pledge which the inhabitants 
of a tithing entered into for each one of 
their number that he should be forthcom¬ 
ing to answer every violation of law. Each 
boy, on reaching the age of fourteen, was 
obliged to find some such pledge, or be com¬ 
mitted to prison ; Blount; Cowel ; 1 Bla. 
Com. 114. 

FRANK-TENEMENT. A freehold. 
See Ljberum Tenementum. 

FRANKING PRIVILEGE. The 

privilege of sending certain matter through 
the public mails without payment therefor. 

It was first claimed by the house of com¬ 
mons in 1000, and was confirmed by statute 
in 1704. The establishment of the penny 
postage in 1840 -caused the abolition of the 
custom in England. See 1 Bla. Com. 323 ; 
2 Steph. Com. 570, n. 

It was formerly enjoyed by various of¬ 
ficers of the federal government, includ¬ 
ing members of both houses of congress, 
theoretically for the public good. 

By the act of January 31, 1873, the franking privi¬ 
lege was abolished from and after July 1, 1873, and 
the act of March 8s 1873, repealed all laws permit¬ 
ting the transmission by mall of any free matter 
whatever. The act of March 3,1875, s. 5, permits 
members of congress to send free public documents 
and acts ; aqualiflel exercise of the privilege has 
been extended to certain officials, where public 
convenience seemed to require It. By the act of 
March 3, 1877 (lOStut. L. 335), it is made lawful to 
transmit through the mall free of postage, any let¬ 
ters, packages, or other matters relating exclusive¬ 
ly to the business of the Government ofthe Unite*’ 
States, provided that every such letter or package 
bears over the words " Official Business,” an en¬ 
dorsement showing the name of the department oi 
bureau from whence transmitted. This provision 
was extended by the act of March 3. 1679 (SO Stat. L. 
80S), to all officers of the government and made ap- 

S llcable to all official mail matter. Bv the act of 
anuaryl2, 1305 (25 Stat. L. 022), members of con¬ 
gress are entitled to send through the mails free, 
under their frank, any mail matter to any govern¬ 
ment official or to any person, correspondence not 
exceeding one ounce In weight, upon official or 
departmental business. They may also frank the 
congressional record or any part thereof. U. S. 
Rev. Stat. 1 Supp. 70. 

FR AN KLE YN (spelled, also, Franc- 
ling and Franklin). A freeman ; a free¬ 
holder ; a gentleman. Blount ; Cowel. 

FRASSETUM. A wood or wood 
ground where ash trees grow. Co. Litt. 4 b. 

FRATER (Lat.). Brother. 

Prater consanguineus. A brother bom 
from the same father, though the mother 
may be different. 

Frater nutricius. A bastard brother. 
Frater uterinus. A brother who has the 
same mother but not the same father. 

Blount ; Vicat, Voc. Jur.; 2 Bla. Com. 
232. 

Fratres conjurati. Sworn brothers or 
companions for the defence of their sov¬ 
ereign or for other purposes. Hoved. 445. 

Fratres poe$. Certain friars who were 
accustomed to wear white and black gar¬ 
ments. Walsingham 124. See Brother. 

FRATERIA. A fraternity, brother^ 
hood, or society of religious persons, who 
were mutually bound to pray for thp good 
health and life, etc.,of their living brethren, 
and the souls of those that were dead. 
Cowel. 

FBATERNIA. A fraternity or brother¬ 
hood. 

FRATERNITY. A body of men associ¬ 
ated for business, pleasure, or social inter¬ 
course, by some common tie, either natural, 
as of the like business, interest or character. 


FRATBIAGE 
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FRAUDULENT CONVEYANCE 


Johns. Oh. 690 : 1 Ball & B. 250. The proposi¬ 
tion that “ fra ml must bo proved and not 
assumed,'' is to bo understood as affirming 
that a contract, honest and lawful on its 
face, must be treated as such until it is 
shown to be otherwise by evidence, either 
positive or circumstantial. Fraud may be 
inferred from facts calculated to establish 
it. Per Black, 0. J., iu 22 Pa. 179 ; 148 id. 
334 ; 59 Fed. Rep. 70. 

The following classification of frauds as 
a head of equity jurisdiction is given by Lord 
Hardwicke. J., in Chesterfield r. Janssen, 2 
Ves. Ch. 135; 1 Aik. 901 ; 1 Lead. Cas. Eq. 

m. 

1. Fraud, or dolus malus. may be actual, 
arising from facts and circumstances of im¬ 
position. 2. It mav be apparent from the 
intrinsic nature and subject of the bargain 
itself, such as na man in his senses and not 
under delusion would make, on the one 
hand, and no honest or fair man would ac¬ 
cept. on the other. 8. It may be inferred 
from the circumstances and condition of the 
parties : for it is as much against conscience 
to take advantage of a man's weakness or 
necessity as of his ignorance. 4. It may W 
collected from the nature and circum¬ 
stances of the transaction, as being an im¬ 
position on third persons. 

Effect of. Fraud, both at law and in 
equity, when sufficiently proved and ascer¬ 
tained, avoids a contract ahtntfto, whether 
the fraud be intended to operate against one 
of the contracting parties, or against third 
parties, or against the public ; Ans. Contr. 
162 ; 1 W. Blackst. 465 ; Dougl. 450 ; 8 Burr. 
1909; 3 V. &B.42 ; lSch.&L. 209 ; Domat, 
Lois Civ. p. 1,1. 4, t. 6, s. 3, n. 2; see 49Conn. 
93; bat the injured party may elect to allow 
the transaction to stand ; L. R. 2 H. L. 246 : 
49 N. Y. 628 ; 7 Bush 63. 

The fraud of an agent by a misrepresent¬ 
ation which is embodied in the contract to 
which his agency relates, avoids the con¬ 
tract. But tne party committing the fraud 
cannot in any case himself avoid the con¬ 
tract on the ground of the fraud ; Chitty, 
Contr. 590, and cases cited. The party in¬ 
jured may lose the right to avoid the con¬ 
tract bv ladies ; 47 N. H. 208 ; 21 Wis. 88; 
Btsph. Eq. § 202 ; 130 Mass. 50 ; 55 N. H. 508 ; 
78 N. Y. 159 ; 67 Ill. 450. But no delay will 
constitute, laches except that occurring 
after the discovery of the fraud ; 11 Cl. & 
F. 714 ; 4 How. 561 ; 23 Iowa 467 ; 43 id. 556 ; 
35 Ala. 500 ; 80 Minn. 64. The injured party 
must repudiate the transaction in toto , if at 
&Q; he may not adopt it in part and repudi¬ 
ate it dn part; 12 Row, 61 ; 25 Beav. 594. 
Bee 2 PhiL 435. 

As to frauds in contracts and dealings, 
the common law subjects the wrong-doer, 
in several instances, to an action on the 
case, such as actions for fraud and deceit 
in contracts on an express or implied war¬ 
ranty of title or soundness, etc. But fraud 
gives no action in any case without dam¬ 
age ; 8 Term 56 ; and m matters of contract 
it is merely a defence; it cannot in any 
case constitute a new contract; 7 Ves. 211; 
2 M i les 229. It is essentially ad hominem ; 
4 Term 837. 

A person cannot recover for fraudulent 
representations where he did not rely upon 
them, but relied upon information from 
other sources and upon his own judgment; 
118 Ind. 565 ; 39 Kan. 752; 76 Iowa 507 ; 84 
Ala. 95; 23 Neb. 817 ; 135 U. 8. 809. Fraud 
must be clearly proved and it is proper so 
to instruct the jury; 148 Pa. 234. There is 
no error in charging that fraud is never 
presumed, and must oe shown by satisfac¬ 
tory proof; 59 Fed. Rep. 70. 

In Criminal Law. Without the ex¬ 
press provision of any statute,'all deceitful 

S radices in defrauding or endeavoring to 
efraud another of his known, right, by 
means of some artful device, contrary to 
the plain rules of common honesty, are 
condemned by the common law, and pun¬ 
ishable according to the heinousness or the 
offence ; Co. Litt. 8 6 ; Dy. 295 : Hawk. PI. 
Cr. c. 71. 

In considering fraud in its criminal aa- 
pect, it is often difficult to determine 
whether facts in evidence constitute a 


fraud, or amount to a felony. It seems now 
to be agreed that if the property obtained, 
whether by menus of a false token or & false 
pretence, be parted with absolutely by the 
owner, it is a fraud ; but if the possession 
only be parted with, nnd that possession be 
obtained by fraud, it will be felony ; Bacon, 
Abr. Fraud; 2 Leach 1060 ; 2 East, PI. Cr. 
c. 073. 

Of those grops frauds or cheats which, as 
being “ levelled against the public justice 
of the kingdom.” are punishable by indict¬ 
ment or information at the common law ; 
2 East, PI. Cr. c. 18, § 4, p. 821 ; the follow¬ 
ing are examples:—uttering a fictitious 
bauik bill; 2 Mass. 77 ; selling unwholesome 
provisions; 4 Bla. Com. 162 ; mala praxis 
of a physician ; 1 Ld. Raym. 218 ; rendering 
false accounts, and other frauds, by per¬ 
sons in official situations ; Rex v. Bem- 
bridge, cited 2 East 136 ; 5 Mod. 179 ; 2 
Campb. 269 ; 9 Chitty, Cr. Law 600 ; fabrica¬ 
tion of news tending to the public injury ; 
Stark. Lib. MO ; Hale, Summ. 132 : and per 
Scroggs, C. J., Rex v. Harris, Guildhall, 
1680 ; cheats by means of false weights and 
measures: 2 East, PI. Cr. c. 18, § 9. p. 820; 
and generally, the fraudulent obtaining the 
property of another by nny deceitful or il¬ 
legal practice or token (short of felony) 
which affects or may affect the public ; 2 
East, PI. Cr. c. 18, § 2, p. 818; as with the 
common cases of obtaining property by 
false pretences. See Deceit : Misrepre¬ 
sentation. See “Defraud” Toe United 
States. See Influence. 

FRAUD ORDER (Po6ta! Service). 
An order from the central authority to a 
local official, prohibiting the delivery of let¬ 
ters to a firm or individual suspected of 
making an illegal use of the mails. Stand 
Diet. 

FBAUDARE. In Civil Law. To 
cheat; defraud ; deceive. 


must be, by the statute, put in writing, 
signed hy the party to be charged, or his 
attorney. It has been a question whether 
a promise to accept a bill of exchnnge is 
within the statute, and in some jurisdic¬ 
tions it is required by statute to be in writ¬ 
ing. See Acceptance. It has been recently 
held in England that, apart from the special 
statute, it need not be in writing and is not 
within the statute of frauds ; [18941 2 Q. B. 
885 ; 01 U. S. 406; 142 id. 116 ; 34 Fed. Rep. 
806 ; 9 Wash. 859. 

As to contracts of indemnity to a third 
rson see Indemnity ; 42 Am. St. Rep. 186- 
; as to contracts to be performed within 
a year see 164 U. 3. 418. 

In regard to contracts for the sale of 
goods, wares, and merchandise, the pay¬ 
ment of earnest-money, or the acceptance 
and receipt of part of the goods, etc., dis¬ 
penses with the written memorandum. See 
Earnest ; Sale. 

The substance of the statute, as regards 
the provisions above referred to, has been 
re-enacted in almost all the states of the 
Union ; and in many of them, other points 
coming within the same general policy, but 
not embodied in the original English stat¬ 
ute, have been made the subject of more 
recent enactments : as, for instance, the 
requirement of-writing to hold a party upon 
a representation as to the character, credit, 
etc., of a third person, which was provided 
in England by 0 Geo. IV, cap. 14, § 6, com¬ 
monly called Lord Tenterden’s Act. The 
legislation of the different states on these 
matters wHl be found collected in the Ap¬ 
pendix to Browne on the Statute of Frauds. 

See Throop, Vat. of Verb. Agr; Reed; 
Wood, Stat. Frauds. For sufficiency of 
memorandum required by the Btatute, see 
34 Gent. L. J. 6. As to the various sub¬ 
jects affected by the statute of frauds see 
the several titles, and for reference to 
authorities on the different branches of the 
subject, see the classified list in the St. 
Louis Law Library Catalogue. 


FRAUDS, STATUTE OF. The name 
commonly given to the statute 29 Car. 11. 
o. 8, entitled •* An Act for the Prevention 
of Frauds and Perjuries.” 

The multifarious provisions of this cele¬ 
brated statute appear to be distributed 
under the following heads. 1 The crea¬ 
tion and transfer of estates in land, both 
legal and equitable, such as at common law 
could be effected by parol, i . e. without 
deed. 2. Certain cases of contracts which 
at common law could be validly made b* 
oral agreement. 8. Additional solemnities 
in cases of wills. 4. New liabilities im- 

r ied in respect of real estate held in trust. 

The disposition of estates pur outer vie. 
6. The entry and effect of judgments and 
executions. The first and second heads, 
however, comprise all that in the common 
professional use of the term is meant by 
the Statute of Frauds. 

And they present this important feature, 
characterizing and distinguishing all the 
minor provisions which they both contain, 
i. e. that whereas prior to their enactment 
the law recognized only two great classes 
of contracts, conveyances, etc.,—those 
which were by deed and those which were 
by parol , including under the latter terra 
alike wliat was written andwliat was oral, 
—these provisions introduced Into the law 
a distinction between writ ten parol and oral 
parol transactions, and rendered a writing 
necessary for the valid performance of the 
matters to which they relate. Those mat- 
tore are the following : — conveyances, 
leases, and surrenders of interests Inlands ; 
declarations of trusts of interest in lands; 
special promises by executors or adminis¬ 
trators to answer damages out of their own 
estate; special promises to answer for the 
debt, default, or miscarriage of another ; 
agreements made upon consideration of 
marriage ; contracts for the sale of lands, 
tenements, or hereditaments, or any in¬ 
terest in or concerning them; agreements 
not to be performed within the space of 
one year from the making thereof; con¬ 
tracts for the sale of goods,' wares, and 
merchandise for the price of ten pounds 
sterling or upwards. All these matters 


FRAUDULENT CONVEYANCE. 

A convoy mice, the object, tendency, or 
effect of which i9 to defraud another, or 
the intent of which is to avoid some duty or 
debt due by or incumbent on the party 
making it. 2 Kent 440 ; 4 id. 462 ; and if 
fraudulent as to any provision therein, is 
void in toto as against creditors; 29 W. Va. 
203. 

Fraudulent conveyances received early 
attention ; and the statutes of 19 Eliz. c. 5, 
and 27 Eliz. c, 4, made perpetual by 29 Eliz. 
c. 18, declared all conveyances made with 
intent to defraud creditors, etc., to be void. 
By a liberal construction, it has become the 
settled English law that a voluntary con¬ 
veyance shall be deemed fraudulent against 
a subsequent purchaser even with notice; 
9 East 09 ; 2 Bla..Com. 296 ; Roberts, Fraud, 
Conv. 2, 8. 

Voluntary conveyances are not so con¬ 
strued in the United States, however, where 
the subsequent purchaser has notice, espe¬ 
cially if there do a good consideration; 
Wait, Fraud. Convey. 07 ; 2 Gray 447. 

These statutes nave been generally 
adopted in the United States as the founda¬ 
tion of all the state statutes upon this sub¬ 
ject ; 1 Story, Eq. Jur. 853 ; 4 Kent 402. 

The mere fact of indebtedness alone will 
not render a voluntary conveyance void, 
if the grantor has property amply sufficient 
remaining to pay Ju9 creditor ; 71 Tex. G92 ; 
22 Neb. 172. 

A voluntary gift for charitable purposes 
is not to be treated as “covinous, within 
the meaning of 27 Eliz. c. 4, and is not 
avoided by a subsequent conveyance for 
value; [1892] App. Cos. 412. 

When a mortgage is given to one person 
for the purpose of securing debts due to 
himself and others, with intent on the part 
of the mortgagor to defraud other cred¬ 
itors, it is valid as to an innocent beneficiary 
whose debt is an honest one, although the 
mortgagee himself is a party to the fraud ; 
8 U. §. App. 510. 

Voluntary conveyances by a debtor who 
is financially embarrassed nre prima facie 
fraudulent as to existing creditors, and 
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where a conveyance is made mala fide , and 
the fraud is participated in by both parties 
thereto, it cannot be upheld m derogation 
of the claims of creditors,- existing or sub¬ 
sequent ; 39 Minn. 527; 50 Ark. 42 ; 36 Fed. 
Rep. 29. 

But although such conveyance is void as 
regards purchasers and creditors, it is valid 
as tjetween the parties; 5 Binn. 109; 3 W. 
A S. 255; 4 Ired. 102; 20 Pick. 247, 354 ; 1 
Ohio 469 ; 2 South. 730 ; 2 Hill, S. C. 488 ; 7 
Johns. 161 ; 1 W. Bla, 262; 77 Iowa 203. 
An offence within the 13 Eliz. c. 6, § 3, is 
also indictable ; 6 Cox, Cr. Cas. 31. 

This subject is fully treated in a note to 
Twyne’s case, 1 Sm. Lead. Cas. (continued 
in 18 Am. L. Reg. N. S. 137), hud in Bump; 
May, Fraud. Conv. See Badges of Fraud. 

FRAUS (Lat.). Fraud. The term of 
the civil law was, however, dolus (q. v.). 
It has been said that fraus was distinguished 
from dolus and had a more extended mean¬ 
ing. Calv. Lex. 

Calvin derives fraud from/erre, to bear, to 
bear away or take away, .its object usually 
being to take away another’s right of prop¬ 
erty. Burrill; Calv. Lex. See Pia Fraus. 

FRAUS DANS LOCUM CONTRAC- 

TUI. A misrepresentation or concealment 
of some fact tnat is material to the con¬ 
tract, and had the truth regarding which 
been known the contract would not have 
been made as made, is called a “ fraud dans 
locum contractui i. e. a fraud occasioning 
the contract, or giving place or occasion 
for the contract. 


FRAUS LEGIS (Lat.). Fraud of law. 
In Civil Law,. The institution of legal 
proceedings for a fraudulent purpose. See 
In Fraudum Leois. 

FRAXINETUM. In Old English 
Law. A wood of ashes ; a place where 
ashes grow. Co. Litt. 4 b ; Shep. Touchst. 
95. 

FRAY. See Affray. 

FRECTUM. Freight. Quoad f rectum 
navium suarum, as to the freight of his 
vessels. Blount. 


FREDSTOLE. Freedstole. The seat 
of peace, a name given to a seat or chair 
near the altar, to which all fled who sought 
to obtain the privilege of sanctuary. Enoyc. 
Diet. A sanctuary. Gib. Cod. 

FREDUM. A fine paid for obtaining 
pardon when the peace had been broken. 
Spelman, Gloss. ; Blount. A sum paid the 
magistrate for protection against tne right 
of revenue. 1 Robertson, Charles V., App. 
note xxiii. 

Freda was a Frankish term answering to 
the Saxon “ wites.* Maitl. Domesd. 278. 


FRED WIT, or FREDWITE. A lib¬ 
erty to hold courts and take up the fines for 
beating and wounding. Cowel; Cunning¬ 
ham, Law Diet. 

To be free from fines. 


FREE. Not bound to servitude. At 
liberty to act as one pleases. This word is 
put in opposition to slave. U. S. Const, 
art. 1, § 2. Used in distinction from being 
bound as an apprentice. 

The Declaration of Independence asserts 
that all men are born free; and in this 
sense the term is usually supposed to mean 
all mankind ; though this seems to be 
doubted in 19 How. 393. 

Certain : as, free services. These were 
also more honorable. 

Confined to the person possessing, instead 
«7f being held in common : as, free fishery. 

FREE ALMS. See Frank-Almoioxe. 

FREE BENCH. Copyhold land9 which 
the wife has for dower after the decease of 
her husband. Kitch. 102; Bracton, lib. 4, 
tr. 6, cap. 13, num. 2 ; Fitzh. N. B. 150 ; 
Plowd. 411. 

Dower in copyhold lands. 2 Bla. Com. 
129. The quantity varies in different sec¬ 
tions of England ; Co. Litt. 110 b : L. R. 10 
Eq. 592 ; incontinency was a cause of for¬ 
feiture, except on the performance of a 


ridioulous ceremony ; Cowel; Blouht. 

FfctEB BORD. An allowance of land 
outside the fence which may be claimed by 
the owner. An allowance, in some places, 
two and a half feet wide outside the 
boundary or enclosure. Blount; Cowel. 

FREE BOROUQH MEN. Such great 
men as did not engage like the frank-pledge 
men for their decennier. Jac. L. Diet. 

FREE CHAPEL. A chapel founded 
by the king and exempted from the juris¬ 
diction of the ordinary. It may be one 
founded or endowed by a private person 
under a grant from tne King; Cowel 
Termea de la Ley . 

If' R EE COURSE. Having the wind 
from a favorable quarter. To prevent col¬ 
lision of vessels, it is the duty of the vessel 
having the wind free to give way to a ves¬ 
sel beating up to windward and tacking ; 3 
Qagg. Adm. 215. At sea, such vessel meet¬ 
ing another close-hauled must give way, if 
necessary to prevent the danger of colli¬ 
sion ; 3 C. & P. 528. See 2 W. Rob. 225 ; 2 
Dods. 87 ; Maritime Law. 

FREE ENTRY, INGRESS AND 
EGRESS. The right to go upon land 
from time to time as required to assert 
any right, as to take emblements. 

FREE FISHERY. See Fishery. 

FRBR FOLD. See Foldaoe ; Frank- 
Fold. 

FREE ON BOARD. A phrase applied 
to the sale of goods which denotes that the 
seller has contracted for their delivery on 
the vessel, cars, etc., without cost to the 
buyer for packing, portage, cartage, and the 
like. See Frais Jubqu’a Bord ; F. O. B. 

In such a contract the seller is Under no 
obligation to act until the buyer names the 
ship to which the delivery id to be made 
117 Pa. 508 ; Abb. f. o. b. 

FREE MINER. In the district of 
Hundred of St. Briavers. in England, any 
male person bora and abiding in the district, 
of the age of twenty-one, who has worked a 
year and a day in a coal or iron mine, or in a 
stone quarry within the hundred. See 
Gale ; Gaveller. 

FREE PLEDGE. See Frankpledge. 

FREE SERVICES. Such as it was 
not unbecoming the character of a soldier 
or freeman t<5 perform; as, to serve under 
his lord in the ware, to pay a sum of money, 
and the like. 2 Bla. Com. 62 ; 1 Washb. R. 
P. 25. 

FREE S HIP S. Neutral ships. “ Free 
ships make free goods "is a phrase often 
used in treaties to denote that the goods on 
board neutral ships shall be free from con J 
fiscation even though belonging to an en¬ 
emy ; Wheat. Int. L. 507 ; 1 Kent 126. The 
doctrine is recognized, except as to goods 
contraband of war, in the Declaration of 
Paris (1856), q. v. y and the controversy over 
it has oeen brought to a close as regards all 
maritime nations but the United States. 
This declaration, while a great step in favor 
of neutrals, does not free neutral com¬ 
merce from the belligerent right of search 
for the purpose of ascertaining the true 
character of a ship sailing under a neutral 
flag, and for contraband goods. Pomeroy, 
Int. L. 220. While the United States are 
not a party to the declaration of Paris; yet, 
during the civil war, its second and third 
articles, relating to this subject, were ad¬ 
hered to by both parties; Wheat. Lit. L. 
475 a. See 3 Philf Int. L. 8d ed. 238 ; Up¬ 
ton, Mar. Warfare 186; Wheat. Int. L. 
581; Flag, for a full discussion ; Neutral¬ 
ity ; Declaration of Paris. 

FREE BOCAGE. Tenure in free soc¬ 
age is a tenure by certain and honorable 
services which yet are not military. 1 
Spence, Eq. Jur. 52 ; Dalrymple, Feuds, o. 
2, 6 1; 1 Washb. R. P. £5; called, also, free 
ana common socage. See Socage. 

FREE SOCMEN. Tenants in free soc¬ 
age. 2 Bla. Com. 79. 


FREE TENURE. Freehold tenure. 

Freehold ; the opposite of the ancient vil¬ 
leinage, and modern copyhold. Burrill: 2 
Bl. Com. 89, 90. 


FREE WARREN. A franchise for 
the preserving and custody of beasts and 
fowls of warren. 2 Bla. Com, 39, 417 ; Co. 
Litt. 233. This franchise gave the grantee 
sole right of killing, so far as his warren 
extended, on condition of excluding other 
persons. 2 Bla. Com. 39. 


FREEDMAN. In Roman Law. A 

person who had been released from a state 
of servitude. See Libertine. 

The term is frequently applied to the 
emancipated slaves in the southern states. 
By the fourteenth amendment of the con¬ 
stitution, citizenship was conferred upon 
them ; Cooley, Const Lim. 361. See 1G 
Wall. 36; 93 U. S. 542. The fifteenth 
unendment protects the elective franchise 
of freedmen and others of African descent; 
and this was the object of its adoption ; 
Cooley, Const. Lim. 752. 


FREEDOM. The condition of one to 
whom the law attributes the Bingle indi¬ 
vidual right of personal liberty, limited 
only, in the domestic relations, by powers 
of control which are associated with duties 
of protection. See Married Women ; 
Parent and Child ; Guardian and Ward ; 
Master and Apprentice. 

This right becomes subject to judicial 
determination when the law requires the 
public custody of the person as the means 
of vindicating the rights of others. The 
security of the liberty of the individual 
and of the rights of others is graduated by 
the intrinsic equity of the law, in purpose 
and application. The means of protecting 
this liberty of the individual without haz¬ 
arding the freedom, of others must be 
sought in the provisions of the remedial 
and penal law. 

Independently of forfeiture of personal 
liberty under such laws and of its limita¬ 
tions in the domestic relations, freedom, in 
tills sense, is a status which is invariable 


under all legal systems. It is the subject 
of judicial determination when a condition 
incompatible with the possession of per¬ 
sonal liberty is alleged against one who 
claims freedom as his status. A commun¬ 
ity wherein law should be recognized, and 
wherein nevertheless this status should not 
be enioyed by any private person, is incon¬ 
ceivable ; and, wherever its possession if 
thus controverted, the judicial question 
arises of the personal extent of the law 
which attributes liberty to free persons* 
The law may attribute it to every natural 
person, and thereby preclude the recogni¬ 
tion of any condition inconsistent with its 
possession. This universal extent of the 
law of free condition will operate in the in¬ 
ternational as well as in the internal 
private law of the state. In most Euro¬ 
pean countries the right of one, under the 
law of a foreign country, to control the 
person of another who by such law had 
been his slave or bondman is not recog¬ 
nized under that international rule for the 
allowance of the effect of a foreign law 
which is called comity , because the law of 
those countries attributes personal liberty 
as a right to every natural person. 1 Hurd, 
Law or Freedom §§ 118, 300. 

In other countries the power of the mas¬ 
ter under a foreign law is recognized in 
specified cases by a statute or treaty, while 
an otherwise universal attribution of per¬ 
sonal liberty precludes every other recog¬ 
nition of a condition of bondage. On this 
principle, in some of the United States, an 
obligation to render personal service or 
labor, and the corresponding right of the 
person to whom it is due, existing under 
the law of other states, were not enforced 
except in cases of claim within art. 4, sec. 
2, If 8 of the constitution of the United 
States; 18 Pick. 198 ; 20 N. Y. 582. 


Legal rights are the* effects of civil soci¬ 
ety. No legal condition is the reservation 
of a state of nature anterior to civil soci¬ 
ety. Freedom, as here understood, is the 
effect of law. not a pre-existing natural 
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Moment It in, therefore, not necessarily 
attributed to ail persona within any one 
Jurisdiction. But personal liberty, even 
though not attributed universally, may be 
juridically regarded as a right accordant 
with the nature of man in sooiety ; and the 
effect of this doctrine will appear in a legal 
presumption in favor of rree condition, 
which will throw the burden of proof 
always on him who denies it. This pre¬ 
sumption obtained in the law of Rome 
(XII Tab. T. vi. 5 ; Dig. lib. 40 tit. 5, l. 53 ; 
Ub. 43, tit 20, s. 8, 1. 9 ; .lib. 50, tit. 17,11. 20, 
82) even when slavery was derived from the 
jus gentium, or that law which was found 
to be received by the general reason of man¬ 
kind ; 1 Hurd, Law of Freedom § 157. 

In English law, this presumption in favor 
of libextv has always been reoognttfed, not 
only in tie penal and remedial Law, but in 
applying the law of condition, at a time 
when involuntary servitude was lawful; 
Forteeque, cc. 42, 47 ; Co. Litt. fol. 124 b ; 
Wood, Inst. c. 1, §5. In the slave-holding 
states of the Union, a preeumptioh against 
the freedom of persons of negro descent 
arose or was declared by statute ; Cooper, 
Justin. 485 ; 1 Dev. 386 ; 8 Ga. 157; SHalst, 
N. J. 275. In interpreting manumission 
clauses in wills, the rule differed in the 
states according to their prevailing policy ; 
Cobb, Slav. 298. 

The oondition of a private person who is 
legally secured in the enjoyment of those 
rights of action, in social relations, which 
might be equally enjoyed by all private per¬ 
sons. 

The condition of one who may exercise 
his natural powers as he wills is not known 
in jurisprudence, except as the character¬ 
istic of those who hold the supreme power 
of the state. The freedom which one may 
have hy his individual strength resembles 
this power in kind, and is no part of legal 
freedom. The legal right or one person 
involves correlative obligations on others. 
All persons must be restricted by those 
obligations which are essential to the free¬ 
dom of others ; 2 Harr. Cond. La. 208 ; but 
these are not inconsistent with the pos¬ 
session of rights which may be enjoyed 
equally by alL Such obligations constitute 
a condition opposed to freedom only as 
things which mutually suppose and require 
each other. Where the law imposes obli¬ 
gations incompatible with the possession 
of such rights as might be equally en¬ 
joyed by all, a condition arises which is 
contrary to freedom, see Bondage, and the 
condition of those who hold the rights cor¬ 
relative to such obligations becomes supe¬ 
rior to freedom, as above defined, or is 
merged in the superiority of a class or 
caste. The rights and obligations of all 
cannot be alike ; men must stand towards 
each other in unlike relations, since the 
actions of all cannot be the same. In the 
possession of relative rights they must be 
uneqoaL But individual (absolute) rights, 
which exist in relations towards thft com¬ 
munity in general, and capacity for rela¬ 
tive rights in domestic relations, may be 
attributed to all in the same circumstances 
of natural condition. It is in the posses¬ 
sion of these rights and this capacity that 
this freedom exists. As thus defined, it 
comprehends freedom in the narrower 
sense, as the greater includes the less ; and 
when attributed to all who enjoy freedom 
in the narrower sense, as at the present 
day in the greater part of Europe and for¬ 
merly in the free states of the Union, the 
latter is not distinguished as a distinct con¬ 
dition. But some who enjoy personal 
liberty might yet be so restricted in the 
acquisition and use of property, so unpro¬ 
tected in person and limited in the exercise 
of relative rights, that their condition 
would be freedom in the narrower sense 
only. During the middle ages, in Europe, 
it was possible to discriminate the existing 
free conditions as thns different; and the 
restrictions formerly imposed on free 
colored persons in the slaveholding states 
of the Union created a similar distinction 
between their freedom and that which, in 
all the states, was attributed to all persons 
of white race. 


Freedom, In either sense, is a condition 
whioh may exist anywhere, under the civil 
power ; but its permanency will depend 
on the guarantees oy whioh it Is defended. 
These are of infinite variety. In connection 
with a high degree of guarantee against ir¬ 
responsible sovereign power,freedom, in the 
larger sense above described, may be called 
crivtl freedom , from the fact that such guar¬ 
antee becomes the public law of the state. 
Such freedom acquires apeoifle character 
from the particular lawof some one country, 
and becomes the topio of legal soience in 
the juridical application oftheguarantees by 
which the several rights incident to it are 
maintained. This constitutes a large por¬ 
tion of the jurisprudence of modern states, 
and embraces, particularly in England and 
America, the publio or constitutional law. 
The bills of rights in American constitu¬ 
tions, with their great original, Magna 
Charta, are the written evidences of the 
most fundamental of these guarantees. 
The provisions of the constitution of the 
United States which have this character 
operate against powers held by the national 
•government, but not against those reserved 
to the states ; 7 Pet. 243; Bed gw. Const. 
597. It has been judicially declared that a 
person “ held to service or labor in one 
state under the laws thereof escaping into 
another ” is not protected by any of these 
provisions, but may be delivered up, by 
national authority, to a claimant, for re¬ 
moval from the state in which he is found, 
in any method congress may direct, and 
that any one claimed as such fugitive may 
be seized and removed from suen state by 
private claimant, without regard either to 
the laws of such state or the acts of con¬ 
gress ; 13 Pet. 597. 

The other guarantees of freedom in either 
sense are considered under the titles Evi¬ 
dence; Arrest; Bail; Trial; H arras 
Corpus ; Ho mine ; Repleoiando, 

Irresponsible superiority, whether of one 
or of many, is. necessarily antagonistic to 
freedom in others. Yet freedom rests on 


law, and law on the supreme power of some 
state. The possession of this power involves 
a liberty of action ; but its possession by a 
body of persons, each one of whom must 
submit to the will of the majority, is not in 
itself a guarantee of the freedom of any 
one individual among them. Still, the 
more eoually this power is distributed 
among those who are thus individually sub¬ 
ject, tne more their individual liberty of 
action in the exercise of this power approx¬ 
imates to a legal right,—though one be¬ 
yond afty incident to civil freedom os above 
defined,—and its possession may be said to 
constitute political freedom, so far as that 
may be ascribed to private persons which 
Is more properly ascribed to communities. 
In proportion as this right is extended to 
the individual members of a oorfimunity, it 
becomes a guarantee of civil freedom, by 
making a delegation of the power of the 
whole body to a representative government 
possible and even necessary, which govern¬ 
ment may be limited in its action oy cus¬ 
tomary or written law. Thus, the political 
liberties of private persons and their civil 
freedom become intimately connected ; 
though political and civil freedom are not 
necessarily coexistent. 1 Sliarew. Bla. 
Com. 6,n., 127, n. 

Political freedom is to be studied in the 
publio law of constitutional states, and in 
England and America, particularly in those 
provisions in the bills of rights which af¬ 
fect the subject more in his relations to¬ 
wards the government than in his relations 
towards other private persons. See Liber¬ 
ty. The terms freedom and liberty are 
words differing- in origin (German and Lat¬ 
in) ; but they are, in use, too nearly synony¬ 
mous to be distinguished in legal definition. 
See Liberty ; Lieber, Civ. Lib. etc. 87, n. 


_OF THE CITY. In 

English Law. Immunity from county 
jurisdiction, and the privilege of corporate 
taxation and self-government held under a 
charter from the crown. This freedom is 
enjoyed of right, subject to the provision 
of the charter, and is often conferred as an 


honor on princes and other disting uished 
individuals. The freedom of a city carries 
the parliamentary franchise. Encyo. Diet. 
The rights and privileges possessed by the 
burgesses or freemen of a municipal cor¬ 
poration under the old English law ; now 
of little importance, and conferred chiefly 
as a mark of honor. See 11 Ohio. L. J. (U. S.) 
857. 

The phrase has no plaoe in American 
law, and as frequently used In addresses of 
welcome made to organizations v isi ting an 
American city, particularly by mayors, Km 
no meaning whatever except as an expres¬ 
sion of good will. 

FREEDOM OF CONTRACT. See 

Liberty of Contract 

FREEDOM OF THE FREBB. See 
Liberty or the Press. 

FREEDOM OF SPEECH. See.L ib¬ 
erty of Speech. 

FREEHOLD See Estate: or Free¬ 
hold. 

FREEHOLD ESTATE. One who is 

merely holding as agent has no “freehold 
estate" within a statute which provides that 
land shall be assessed against the owner of 
the first freehold estate. 151 Ky. 488, 152 
S. W. 571. 

FREEHOLD LAND SOCIETIES. 

Societies in England designed for the pur¬ 
pose of enabling mechanics, artisans, and 
other working-men to purchase at the least 
possible price a piece of freehold land of a 
sufficient yearly value to entitle the owner 
to the elective franchise for the county in 
which the land is situated. Wharton. 

Only in form within the scope of the Build¬ 
ing Societies Acts. In a society of this kind 
'‘subscriptions are received from the mem¬ 
bers in the way generally adopted by building 
societies, and, with the funds thus acquired, 
an estate is purchased in some eligible situa- 
lion. The property is then laid out in lots 
of a size suited to the wants of the members; 
roads are made, and other improvements 
effected, the cost of which, and of the con¬ 
veyance to the society, is added to the 
amount of the purchase-money. The total 
sum thus expended upon the whole estate 
is then equitably apportioned amongBt the 
several lots, and determines their price 
The members are thus enabled to obtain a 
small quantity of land at wholesale price." 
(Dav. B. Soc. 63.) As a building society 
formed under the Building Societies Acts 
cannot legally hold land, except os security 
for advances such an arrangement as the 
one above described is in reafity tdtra tires, 
and has to be effected through the medium of 
trustees, on whose honor the mem be re must 
rely. This kind of society was invented 
principally to give the working classes votes 
in the days when the franchise was higher 
than it is now. R. A L. Diet.; Second Rep. 
of Com. 16. 

FREEHOLD In LAW. A freehold 
Which has descended to a man, upon which 
he may enter at pleasure, bat whioh he has 
not entered on. Terme* de la Ley . 

T TR hc h: n m .TYETR The owner of a free¬ 
hold estate. Suoh a man must have been an¬ 
ciently a freeman ; and the gift to any man 
by his lord of an estate to him and his heirs 
made the tenant a freeman, if he had not 
been so before. See 1 Waahb. R. P. 29,45. 
One who owns land in fee, or for life, 
or for some indeterminate period. The es¬ 
tate may be equitable or legaL 75 N. C. 18. 

FREEMAN. One who Is not a slave. 
One born free or made so. 

In Old English Law. A freeholder, 
as distinguished from a villein. 

An inhabitant of a city. Stat. 1 Hen. 
VI. o. 11, 8 Steph. Com. 196 ; Cunnlngh. 
Law Diet. 

(Liber homo, q. i>.) In the distinction of a 
freeman from a vassal under the feudal 
policy, liber homo was commonly opposed 
to vas8u& or vcuaaUus; the former denoted 
an allodial proprietor, the latter, one who 
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held of a superior. Tomlin. 

The title of a freeman is also given to any 
one admitted to the freedom of a corporate 
town, or of any other corporate body, con¬ 
sisting, among other members, of those 
called freemen. Id. 

yRWKHffATTfl BOLL. A list of per¬ 
sons admitted as burgesses or free me a for 
the purposes of the rights reserved by the 
Municipal Corporation Act. 5 A 6 Will. IV. 
c. 76. Distinguished from the Burgess Roll; 
3 Steph. Com. 197. The term was used, in. 
early colonial history, of some of the Amer¬ 
ican colonics. 

FREIGHT. In Maritime. Law. The 

sum agreed on for the hire of a ship, entire¬ 
ly or in part, for the carriage of goods from 
one port to another. 13 East 300. All re¬ 
wards or compensation paid for the use of 
ships. 1 Pet. Adm. 206 ; 2 Boulay-Paty, t. 
8. s. 1 ; 2R & P. 321 ; 4 Dali. 409 ; 2 Johns. 
346 ; 3 Pardessus, n. 705; Chitty, Com, L. 
407. The price to be paid for the actual 
transportation of gooas by sea from one 
place to another. 154 Pa. 242. 

The amount of freight is usually fired by 
the agreement of the parties ; and if there 
is no agreement, the amount is to be ascer¬ 
tained by the usage of the trade and the 
circumstances and reason of the case ; 3 
Kent 173. Pothier is of opinion that 
when the parties agree as to the convey¬ 
ance of the goods, without firing a price, 
the master is entitled to freight at the 

f trice usually paid for merchandise of a 
ike quality at the time and place of ship¬ 
ment, and if the prices vary he is to pay 
the mean price ; Pothier, Cliarte-Part. n. 
6. But there is a case which authorizes the 
master to require the highest price: name¬ 
ly, when goods are put on board without 
his knowledge ; id. n. 9. When the mer¬ 
chant hires the whole ship for the entire 
voyage, he must pay the freight though he 
does not fully lade the ship ; Chitty. Com. 
L. 407 ;• 24 Wend. 304; he is, of course, 
only bound to pay in proportion to the 
goods he puts on board, when he does not 
agree to provide a full cargo. If the mer¬ 
chant agrees to furnish a return cargo, and 
he furnishes none, and lets the ship return 
in ballast, he must make compensation to 
the amount of the agreed freight ; Roccus, 
notes 72-75 ; 1 Pet. Adm. 207 ; 10 Eas t 530 ; 
2 Vern. 210. See L. R. 6 Q. B. 528; 15 East 
264 ; Dead Freight. 

The general rule is that'the delivery of 
the goods at the place of destination, iq ful¬ 
filment of the agreementof the charter-party 
of bill of lading, is required, to entitle the 
master or owner of the vessel to freight; 2 
Johns. 327 ; 3 id. 321 ; 142 N. Y. 90 ; 5 Har- 
ring. 293 ; 21 How. 527. But to this rule 
there are several exceptions. 

When a cargo consists of live stock, and 
some of the animals die in the course of the 
voyage, without any fault or negligence of 
the master or crew, and there is no express 
agreement respecting the payment of 
freight, it is, in general, to be paid for all 
that were put on Board ; but when the con¬ 
tract is to pay for the transportation of them, 
then no freight is due for those which die 
on the voyage; Molloy, b. 2, c. 4, e. 8; Dig. 
14, 2, 10 ; Abbott, Shipp., 13th ed. 534. See 
87 Fed. Rep. 268. 

An interruption of the regular course of 
the voyage, happening without the fault of 
the owner, does not deprive him of his 
freight if tHe ship afterwards proceeds with 
the cargo to the place of destination, as in 
the case of capture and recapture ; 3 C. Rob. 
101; 3 Kent 223; but where a voyage is 
broken up by reason of the inexcusable de¬ 
lay of the ship, resulting in damage to the 
shippers, he need not pay the freight; 39 
Fea. Rep. 44. In case of the blockade of, or 
the interdiction of, commerce with the port 
to which the cargo is destined, and the re¬ 
turn of the goods to the owner, no freight 
will be due ; 2 Johns. 836 ; 10 East 526 ; but 
see 4 Dali. 455. 

A shipowner who is prevented from per¬ 
forming the voyage by a wrongful act of 
the charterer is prima facie entitled to the 
freight that he would have earned, less 


what it would have oost him to earn it: 128 
U. S. 474. 

When the Bhip is forced into tf port short 
of her destination, and cannot finish the 
voyage, if the owner of the goods will not 
allow the master a reasonable time to repair, 
or to proceed in another ship, the master 
will be entitled to the whole freight; and if, 
after giving his consent, the master refuses 
to go on, he is not entitled to freight. See 
Deviation. 

When the merchant accepts of the goods 
at an intermediate port, it is the general 
rule of marine law that freight is to be paid 
according to the proportion of the voyage 
performed; and the law will imply such 
contract; 2 McLean 423 ; 2 Johns. 323. The 
acceptance must be voluntary, and not one 
forced upon the owner by any illegal or 
violent proceedings, as from it the law im- 

S lies a contract that freight pro rata parte 
ineris shall be accepted ana paid; 3 Burr. 
883 ; 7 Term 381 ; 2 S. A R. 229 ; 7 Cra.- 358 : 
6 Cow. 504 ; 3 Kent 182 ; Com. Dig. Merchant 
(E 3), note, pi. 43, and the ca: °,s there cited. 
See 61 Fed. Rep. 390. 

But if the master refuse to repair his ves¬ 
sel and send on the goods, or to procure other 
vessels for that purpose and the owner of the 
goods then receives them .such an acceptance 
will not be such a voluntary one as to make 
him liable for freight jpro rata; 5 Cow. 504 ; 
16 Am. Dec. 443 ; 2 Bosw, 195; and where 
the port designated in the charter-party 
was unsafe, the master was held justified in 
discharging part of his cargo at another 
port in order to be.nble to proceed with the 
rest to the point designated; [1896] 1 Q. B. 
586; L. R. 6 P. D.68. 

When the ship has performed the whole 
voyage, and has brought only a part of her 
cargo to the place of destination, there ip 
a difference between a general ship and a 
ship chartered for a specific sum for the 
whole voyage. In the former case, the 
freight is to be paid for the goods which 
may be delivered at their place of destina¬ 
tion ; in the latter, it has Seen questioned 
whether the freight could be apportioned ; 
and it seems that in such case a partial per¬ 
formance is not sufficient, and that a special 
payment cannot be claimed except in special 
cases; 1 Johns. 24; 1 Bulsfcr. 167; 7 Term 381; 
2 Carapb. 466. These are some of the excep¬ 
tions to the general rule called for by prin¬ 
ciples of equity, that a partial performance 
is not sufficient, and that a partial payment 
or ratable freight cannot be claimed. 

If goods are laden on board, the shipper 
is not entitled to their return and to have 
them relanded without paving the expenses 
of unloading and the whole freight and sur¬ 
rendering the bill of lading or indemnifying 
the master against any loss or damage he 
may sustain by reason of the non-delivery 
of the bill; 6 Duer, N. Y. 194; .8 N. Y. 529. In 
general, the master has alien on the goods, 
and need not part with them until the 
freight is paid ; 21 How. 527 ; and when the 
regulations of the revenue require them to 
be landed in a public warehouse, the master 
may enter them in hi9 own name and pre¬ 
serve the lien ; Abb. Ship. pt. 3, ch, 3, § II. 
His right to retain the goods may, however, 
be waived either by an express agreement 
at the time of making the original contract, 
or by his subsequent agreement or consent. 
The refusal of a master to deliver a cargo 
until security is furnished for the freight 
gives no right of action to the charterer, as 
the cargo is subject to a lien for freight; 48 
Fed. Rep. 591. See Lien.; Marit ime Lien ; 
Average. 

If freight be paid in advance and the 
goods are not conveyed and delivered ac 
cording to the contract, it can, in all cases 
in the absence of an agreement to the con¬ 
trary, be. recovered back by the shipper; f 
Sandf. 578. 

The captor of an enemy's vessel is entitlec 
to freight from the owner of the goods il 
he perform the voyage and carries the goods 
to the port of original destination ; 1 Kent 
131; but in such cases the doctrine of freight 
pro rata is entirely rejected ; 4 Rob. Rep. 
278; 5. id. 67; 6 id. 269. 

See, generally, 8 Kent 178: Abbott, Ship¬ 
ping ; Parsons, Marit. Lew ; Marshall, Ins.; 


Comyns, Dig. Merchant (E 3 a) ; Boulay- 
Paty ; Pothier, Charte-Part. 

Other common carriers and railroads. In 
this connection the term is sometimes 
as synonymous with merchandise. 

As to the regulation of rates for carrying 
freight by statute, see Impairing the Obli- 
gationof Contracts ; Rates ; Inter-State 
Commerce. As to discrimination in the 
charges, Bee Discrimination. 

FREIGHTER. He to whom a ship or 
vessel has been hired, and who loads her 
under his contract. He who loads a general 
sbip. 3 Kent 173 ; 3 Pardessus, n. 704. 

The freighter is entitled to the enjoyment 
of the vessel according to contract, and the 
vessel hired is the only one that he is bound 
to take ; there can, therefore, be no substi¬ 
tution without liis consent. When the ves¬ 
sel has been chartered only in part, the 
freighter is only entitled to the space he lias 
contracted for; and in case of his occupying 
more room or putting on board a greater 
weight, he must pay freight on the prin¬ 
ciples mentioned under the article of 
Freight. 

Th 9 freighter hiring a vessel is required 
to use the vessel agreeably to the provisions 
of the charter-party, or, in the absence of 
any such provisions, according to the usages 
of trade ; he cannot load the vessel with 
merchandise which would render it liable 
to condemnation for violating the laws of a 
foreign state ; 3 Johns. 105. He is also re¬ 
quired to return the vessel as soon as the 
time for which lie chartered her has ex¬ 
pired, and to pay the freight. 

FRENCH POOL. “French pool,'’ 
also called “Paris Mutual,’ is described to 
be a small machine, containing the name oi 
each horse to be run in a particular race 
written or printed on the siue, and printed 
numbers placed on the inside of the machine, 
which could be seen through holes in it 
It is used by the owner or person operating 
it, and by tnoee engaged in betting on horse 
racing in this way. The owner or operator 
sells the tickets for five dollars each ; they 
bear numbers corresponding with the number 
given the horse on the machines, and by 
turning a crank or screw attached to the 
machine the betters are shown at once the 
number of tickets sold on each horse as each 
of said tickets is sold, so ns to enable 
him to bet nrTe intelligently and safely, 
and lessen the cnances of disaster to himself. 
After the race is over, the machine Ib exam¬ 
ined to see how many tickets have been 
sold, and' those persons holding tickets on 
the winning hors^ get the amount of all the 
money received by the operator for ail the 
tickets sold by him on all the horses that 
have run in the particular race, less five 
per cent commission on the pool, which the 
operator of the machine retains for hie 
services. 79 Ky. 619; 92 Ky. 573, 18 S. W 
454. 

FRENCH SPOLIATION CLAIMS 

On January 20, 1885 (23 Stat, L 288), the 
oongress of the United States, authorized 
all oitizens of the United States or their 
legal representatives, to present to the court 
of claims valid claims which they had 
against France for spoliations of property 
on the high seas prior to 1801. These spolia¬ 
tions were committed by French war vessels 
and privateers in ■ pursuance of govern¬ 
mental orders, inspired by alleged violations 
of the treaty of 1778 by the United States, 
and extended from about 1706 to 1801. The 
United States authorized retaliatory mea¬ 
sures in 1798, andaocording to their supreme 
court, war existed between the two coun¬ 
tries. Napoleon having succeeded to the 
Directory, made a treaty with the United 
States by which the respective pretensions 
of the two nations were abandoned. The 
claimants insisted that this proceeding was 
a trading off of their claims against France 
for a national consideration, and that their 
own government became liable therefor, 
and the court of claims has so advised con¬ 
gress. See Nett of Km 

Claims for indemnity upon the French 
Government, for losses of citizens of the 
United States or. their lewd representatives, 
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wising from illegal captures, seizures, etc., 
of vessels or cargoes prior to the treaty of 
1800 between France and the United States, 
Jurisdiction was given, by an act of 1885, 
to the Court of Claims to inquire into the 
matter of each claim which mi^ht be pre¬ 
sented to it and to report to Congress its 
opinion of the validity and the amount of 
tbe claim with a statement as to its owner¬ 
ship. After the court had reported a French 
Spoliation case it remained with Congrcas 
to determine, first, the measure of the 
indemnity which the United States should 
give ; and, second, the persons who were 
equitably entitled to participate therein. 
190 U. S. 361, 362. 


wife, which produoed a momentary scnii- 
mtion, without any intention to dissolve 
the marriage,—in which it differed from a 
divorce. Potliier, Pand. lib. 50, s. 100 ; 
Vicat, Voc. Jur. This amounted to a sep¬ 
aration in our law. See Separation. 


FRIDBORG, FRITHBORG. Frank: 
pledge. Cowel. Security for the peace. 
Spelman, Gloss. 

FRXDBBURGUS (Sax.). A kind of 
frank-pledge whereby the principal men 
were bound for themselves and servants. 
Fleta, lib. 1, cap. 47. Cowel says it is the 
same with franlc-pledge. 

FRIDSTOL. See Fredbtole. 


FRENDLBSMAN (Sax.). An outlaw. 
So called because of his outlawry he was 
denied all help of friendaafter certain days. 
Cowel; Blount. 

FRIEND WITH. A fine exacted from 
him who harbored an outlawed friend; 
Cowel; Cunningham. A quittance for /or. 
fang (exemption from the penalty of 
taking provisions before the king's pur¬ 
veyors had taken enough for the king’s 
necessities). Cowel. 

FRBOBORGH. A free-surety or free- 



FREOLING. See Friungi. 


FREQUENT. To visit often ; to resort 
to often or habitually. 109 Ind. .175. 

A single visit to a place, or once p&asing 
through a street, cannot be said to be a 
“frequenting” that place or street. Ander¬ 
son. May be uaed in contradistinction to 
* ‘found/’ which applies to the case of a 
person apprehended in a building or inclosed 
ground, where the necessary inference would 
be that the purpose was unlawful, in which 
case it would be enough to show that the) 
party waa in the place only once. Id.; 14 
Q. B. D. 98. What amounts to frequenting 
a street must depend upon circumstances. 
Id.; 101-2. 

FRERE. A brother. Britt, o. 75. 

FRESH DISSEISIN. Such disseisin 
as a man may Beek to- defeat of himself, 
and by his own power, without the help 
of the king or judges. There was no limit 
set to the time within which this might 
be done. It is set in one case as a dis¬ 
seisin' committed within fifteen days. 
Bracton, lih. 4, oap. 5, In another case it 
was held a fresh disseisin when committed 
within a year. Britton, cap. 82, 48, 65; 
CoweL 

FRESH FINE. A fine levied within a 
year. Stat. Weetm. 2 (13 Edw. 1.), cap. 45; 
CoweL 

FRESH FORCE. Force done within 
forty days. Fitzh. N. B. 7; Old N. B. 4. 
The heir or reversioner in a case of dkh 
seisin by fresh force waa allowed a remedy 
in chancery by bill before tbe mayor. 
CoweL 

FRESH SUIT. Where a man robbed 
follows the robber with all diligence, ap¬ 
prehends and convicts him offelony by 
verdict, even if it requires a year, it is called 
fresh suit, and the party shall have his 
goods again. The same tern* was applied' 
to other cases; Cowel; 1 Bis. Com. 2p7. 

FRESHET. A flood or overflowing of 
a river by means of rains or melted snow ; 
an inundation. 8 P hila. 42. 

FRYFTUJBC. Freight. M<jz. A W. 

FRETU M. A strait. Frrtum Brittanr 
the strait between Dover ^qd C alais 

FU i TAR . A member of an order of re¬ 
ligious persons, of whom there were frtur 
principal branches : 1. Minors. Grey Friars, 
Fra nciscan s. 2. Augustines. 8. Domini¬ 
ons, or Black Friars. 4. White Friar*, or 
Carmelites. Cowel; Whait. ; Moc. A W. 

.ranOTBOUDUM. In Civil Law. A 

■light disarmrion between husband and 


FRIEND OF THE COURT. See 

Amicus Curi.«. 

FRIENDLESS MAN . An outlaw. 
Cowel. 

FRIENDLY SOCIETIES. Associa¬ 
tions for the purpose of affording relief to 
the members and their families in case of 
sickness or death. They are governed by 
numerous acts of parliament, and were first 
authorized in 1793. 

FRIENDLY SUIT. A suit brought 
by a creditor in chancery against an exec¬ 
utor or administrator, being really a suit 
by the executor or administrator, in the 
name of a creditor against himself, in 
order to compel the creditors to take an 
equal distribution of the assets. 2 Wms. 
Ex. 1915. See Amicable Action ; Case 
Stated. 

A suit brought between parties by mutual 
arrangement in order to obtain a decision 
upon some point in which both are interested. 
Byrne: 

Also, any suit instituted by agreement 
between the parties to obtain the opinion of 
the court upon some doubtful question in 
which they are interested, such as actions 
for construction of wills, partition suits, etc 
R> & L. Diet. 

FRIGHT. An ordinary witness not an 
expert may testify that a horse appeared to 
be frightened ; 117 Mass. 122. Although 
this was a dictum , it was followed in the 
court of another state which held that such 
witness might testify that horses were 
frightened by water being thrown upon 
them ; 60 la. 429. 

FRIGIDITY. Impotence. 

FREEING, or FREOLTNG. A free¬ 
man born. Jac. L. Diet. ; Spel. Glos. 

(Anglo-S&x. /re, free, and ling, offspring.) 
Persons of free descent; the middle class of 
persons among the Saxons. Burrili; Spel- 
man. 

F RIPPER, FREPPERER. One who 

scoutb and dresses up old clothes to soli 
again. Moz. A W. 

FBISCUS. Fresh uncultivated ground. 
Mon. Angl. tit. 2, p. 56. Fresh, not salt. 
Reg. Orig. 97. Recent or new. 

FRITH. See Fhyth. 

FRITHBOTE. A satisfaction or fine 
for a breach of the peace. See Fbedum. 

FRITH BR li A The breaking of the 

peace. Cowel. 

FRITHGAR. The year of jubilee or of 
meeting for peace and friendship. Jac. L. 
Diet. 

PATTHflTT.TIA A guild hall. A com¬ 
pany or fraternity for the maintenance of 
peace and security ; a fine for breach of the 
peace. Jac. L Diet. 

FRFFHMAN. A member of a company 
or fraternity. Blount. 

FRITHSOCNE. Surety of defence. 
Jurisdiction of the peace. The franchise 
of preserving the peace. Cowel; Spelman, 
Gloss. 

FBITHBOKN, or FRFFHSTOL. A- 
sylnxn ; sanctuary. Bee Fredstole. 


FRITHSOKE, or FRITHSOKEN. 

The right of liberty of having a view ; 
frank- pledge. Fleta. See Frithsoone, 
which seems to be interchangeable. Cowel; 
Cun. L. Diet. 

FRITH9PLOT, or FRITHGEARD. 

A spot or plot of land, encircling some stone, 
tree, or well, considered sacred, and, there¬ 
fore, affording sunctuarv to criminals. 
Whart. 

FRIVOLOUS. An answer or plea is 
frivolous which controverts no material 
allegation in the complaint, and which is 
manifestly insufficient. Under the Eng¬ 
lish common-law amendment act. and by 
the codes of some of the states, the court 
is authorized to strike out such a plea, so 
that the plaintiff can obtain judgment 
without awaiting the regular call of the 
cause; 1 Abb. Pr. 41 ; 8 id. 149; 3 Sandf. 
732. See 1 Wise. Rep. 483 ; 74 Hun <539 ; 58 
Minn. 98 ; 51 Wis. 430. 

An answer cannot be stricken out on the 
ground that it is frivolous, where an ex¬ 
tended argument or illustration is required 
to demonstrate its frailty • 07 Hun 648 ; 74 
id. 527. A pleading interposed for delay is 
frivolous, but a pleading is not frivolous 
because vague; 7 Wis. 383; 16 How, Pr. 
135 ; 2 N. Dak. 72. 

Frivolous is not synonymous with irrele¬ 
vant; 5 Abb- Pr. n. s. 338, 343; 53 Barb. 650. 

FRODMORTEL, or FREOMOR- 
TEL. An immunity for committing m.an- 
slaughter. Mon. Angl. t. 1. 173. 

FROM. The legal effect of this word 
has been a fruitful subject of judicial dis¬ 
cussion resulting in a great diversity of 
construction of the word as used with re¬ 
spect to both time and place. Many at- 
i tempts have been made to lay down a gen¬ 
eral rule to determine whether it was to 
be treated as inclusive or exclusive of a 
terminus a quo , whether of time or place. 
Very long ago a critical writer,after review¬ 
ing the cases up to that date, undertook to 
formulate such a rule thus; From, as well 
in strict grammatical sense, as in the or¬ 
dinary import thereof, when referring to a 
certain point as a terminus a quo, always 
excludes that point; though in vulgar ac¬ 
ceptation it were capable of being taken 
indifferently, either inclusively or exclu¬ 
sively, yet in law it has obtained a certain 
fixed import and is always taken as exclu¬ 
sive of tbe terminus a quo. Powell, Powers 
449. This conclusion states a rule applied 
in the majority of cases, and it was said 
that the prepositions “ from,” “ until, 44 be¬ 
tween,” generally exclude the day to which 
thev relate, but the general rule will yield 
t6 the intent of parties ; 120 Mass. 94. 1 But 
the rule lias not been unvarying, and many 
courts have not hesitated to follow the viewB 
of Lord Mansfield, in Cowp. 714 (overrul¬ 
ing his own decision of three years before, 
id. 189), that it is either exclusive or inclu¬ 
sive according to contest and subject-mat¬ 
ter, and the court will construe it to effectu¬ 
ate the intent of parties and not to destroy it. 

As to time, after an examination of auth¬ 
orities, Washington, J., laid down what he 
considered the settled principles to be de¬ 
duced from them : (1) When time is com¬ 
puted from an act done, the day of its per¬ 
formance is included ; (2) when the words 
are from the date, if a present interest is to 
commence, the day is included, if it is a 
terminus from whioh to impute time the 
day is excluded; 4 Wash. C. C. 240; in 
which the latter principle was applied to a 
lease, as it was also in Lord Raym. 84; and 
to a bond ; 15 S. A R. 135 ; and the first 
proposition lias been laid down with refer¬ 
ence to the words 14 from and after the pas¬ 
sage of this act; ” 9 Ora. 104 ; 1 Paine 201; 
1 Gall. 348; contra. 1 Nott. A McC. 505. 
See 3 Cra. 899. From is generally held a 
word of exclusion ; 9 Wend. 848; Anth. 
243 ; 83 Me. 07; 18 id. 100 ; 13 ft. I. 810; 1 
Pick. 485 ; 7 Allen 487. But a promise 
made November 1st, 1811, and sued Novem¬ 
ber/st, 1817, was held barred by statute of 
limitation ; 15 Blass. i08; Hobart 130. In 
many cases it is held to be either exclusive 
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or inclusive according to the intention of 
the parties; 24 Barb. ^; 1 Hayw. N. C. 114; 

9 Purs. Cont. 175. Where an act was to be 
d6ne in a given number of days from the 
time of the contract, the day on which the 
contract was made was included; 91 Ind. 
194 ; but if the contract merely says in bo 
many days it means eo many days from the 
day of date, and that is excluded; 0 N. H. 
804. A fire policy from one given date to 
another includes the last day. whether the 
first is included wag' not decided ; L. R. 5 
Exoh. 296. In most cases when something 
is required to be done in a given time from 
the dAy on which an event lias happened, 
that day is excluded, as in case of proving 
claims against the estate of a decedent or 
insolvent; 19 Conn. 876; enrolling deeds, 
after execution ; 5 Term. 288; appeal from 
arbitrators, afterward; 8 8. & R 49$; 1 id. 
411; issuing a scirefacias to revive a judg¬ 
ment, after entry; 0 W. & S. 827; the time 
an execution runs, after its date; 9 Cow. 
659 ; redemption from execution sale ; id. 
518; allowing appeal from a justice; 2 Cow. 
665. The principle is thus well expressed. 
When time is to oe computed from a par¬ 
ticular day or a particular event, as wheni 
an act is to be performed within a specified! 
period from or after a day named, that day 
is exoluded and the last day included; 2 
Wall. 177; 8 Deoio 16. But it was held 
that in considering the question of barring 
a writ of error, the day of the decree is in¬ 
cluded ; 18 B. Mon. 460, 

From the expiration of a policy means 
from the expiration of the time from which 
the policy was effected hud not the time at 
which the risk is terminated by alienation; 
2 Mass 818. Six months from testator's 
death allowed a legatee to give security 
not to marry, are exclusive of that day; 

10 Vee. 248. Where an annuity is given, 
and from and after the payment thereof and 
subject thereto, the principal oyer, the gift 
over is subject to make up deficiency of in- 
oome; aliter if the gift over were from and 
after the annuitant’s death, merely; L. R. 
2 Ch. App. 644, reversing L. R. 4 Eq. 58. 
From time to time , as applied to the payment 
of expenses or damages caused by nuilding 
a railroad; L.B.6fix. 6; or the appoint* 
meat, by a married woman, of rents and 
profits; 1 Ves. Jr. 189 and note ; 8 Bro. C. C. 
840; 12 Ves. 501, do not require periodical 
payments or appointments, nor restrain the 
party from a sweeping discharge or disposi¬ 
tion of the whole subject-matter at onoe. 
From time to time is not sufficient in a bail 
bond which under the statute should stipu¬ 
late for appearance from term to term ; 25 
8. W. Bep. (Tex.) 1072. From day today, in 
reference to adjournments, usually means 
to the next day but, under a statute auth¬ 
orizing the adjournment of a sale from day 
to day, a sale is good if made by adjourn¬ 
ment to a day, certain, which did not im¬ 
mediately succeed the first; 4 Watts. 868. 
From henceforth in a lease means from the 
delivery ; 5 Co. 1; so also does one from 
March 25th last past (the execution being 
March 25th); 4 B. A C. 272 ; or one from an 
impossible date (as February 80th), or no 
date, but if it has a sensible date, the word 
date in other parts of it means date, not de¬ 
liver}' ; 4 B. s C. 908. Where authority is 
given to commissioners to build a bridge 
and then and from thenceforth, the county 
to be liable, means only after the bridge & 
built; 16 East 805. 

Whenever they are used with respect 
to places it is said that 44 from,” 44 to,” and 
44 at M are taken inclusively according to the 
subject-matter; 91 U. S. 848 (fixing the ter¬ 
minus of a railroad in an act of oongrass). 
From an object to an object in a deed ex¬ 
cludes the terminus referred to; 52 Me. 202; 
84 id. 459. From place to place means from 
one place in a town to another In the same 
town; 7.Mass. 158; 11 Gray 81. From a 
street means from any part of it according 
tocircnmstanoes; 74Fa. 259. From a town 
is not always and indeed is seldom exclusive 
of the place named; it generally means from 
some indefinite place within that town ; 8 
Cra. C. C. 590,6u6. Authority in a railroad 
charter to construct a railroad from a city 
to another point gives power to construct 


the road from any point within the city ; 
52 Oa. 244 ; 09 FA 155; 8 Head 596 ; contra 

8 Rich. L. 177. And see 10 Johns 898, where 
in a similar case 44 to” was construed 
44 into;" and 6 Paige 554 where, 44 at or 
near** was held equivalent to “within." 
But from a town to another In an indict¬ 
ment for transportation of liquor does not 
charge it as done within the town ; 84 Me. 
459. To construe reasonably the expression 
a road from a village to a creek within the 
same village, in a statute, requires that it 
be taken inclusively ; 7 Barb. 416. Sailing 
from a port means out of it; 2 Maes. 129. 

Descent ‘from a parent cannot be con¬ 
strued to mean through a parent, it must be 
immediate, from the person designated ; 2 
Pet. 58, 88 ; 4 Ind. 61 ; bnt the words from 
the part of the father include a descent, 
either immediately from the father or'from 
an^r person in the line of the father; 18. &R. 

The words to be paid for in from six 
to eight tresis have no definite meaning 
and it was properly left to the jury to say 
if the suit was brought prematurely ; L. R. 

9 C. P. 20. From the loading in a marine 
policy ordinarily means that the risk is 
covered after the goods are on board, but 
this meaning may be qualified by any words 
in the policy indicating a different inten¬ 
tion ; 16 East240; L. R. 7 Q. B. 580,702. A 
contract to deliver from one to three thou¬ 
sand bushels gives the seller an option to 
deliver any quantity he chooses within the 
limits named; 4 Me. 497. Appraisers living 
from one to one and a half miles away, in 
a fairly well settled community, axojprima 
facie from the neighborhood ; 22 8. W. Rep. 
(Mo.) 688. 

From and After. An act authorising 
contracts for the payment of interest at 10 
per Centura proviaea : “This Act shall take 
effect and be in force from and after the first 
day erf September, 1871.” The words 
“from” and “after” are used in direct con¬ 
nection, and they fix the day named as a 
positive period of time after which the rule 
of action prescribed by the Act is to prevail. 
12 Bush (Ky.) 403. 

From Hit Appointment The words 
“from his appointment” merely designate 
the beginning of the term of the first incum¬ 
bent, and where an incumbent was re¬ 
appointed from term to term, the time being 
permitted to lap over the expiration of the 
term, each re-appointment was for the unex- 
pdred ternv ana where a four-year term 
ended in January and an appointment was 
made in December of the previous year the 
appointee was entitled to hold omy until 
such later date. 138 Ky. 314,127 8. W. 1010. 


FRONT. Ordinarily, as applied to a lot 
or tract of land, that pert of it which abuts 
on, or gives aooesB from, it to a highway 
whether natural or artificial. But some¬ 
times as in a covenant to keep up sidewalks, 
the front of a corner lot may mean the side; 
81 la. 89. 

When the contract of sale calls for a store 
fifty-six feet front and rear and the deed 
describes the lot as nineteen feet wide, there 
being visible monuments,—side walls,—the 
later control and front and rear will be taken 
as the depth of the lot, though the natural 
meaning would be the width ; 10 Paige 886. 

A covenant not to open or put outa door 
to the front of the street means a door giv¬ 
ing access to the street and not close upon 
it, and the covenant is broken if the door 
be eight feet back of the actual front; 
Dowl. & Ry. 556, 563. 

The words front to the river (in French 
and Spanish deeds, face au fleuve , or frenie 
at rio), used in describing part of a planta¬ 
tion, prima fade designate a riparious es¬ 
tate, unless, taken in such sense, they have 
an incongruous or absurd result; 6 Mart. 
La. 19, 224, in whioh the meaning of this 
expression was learnedly and elaborately 
denned. It is otherwise as to a sale of part 
of a tract when at' the time of sale the 
vendor owned another .part between that 
sold and the river ; in the last case the words 
are descriptive of the situation of the prop¬ 
erty ; 8 Mart. La. 572. 


And the words front of the levee (frente a 
la levee) when there was land outside of the 
levee susceptible of ownership does not sig¬ 
nify a boundary on the river; 9 Mart. La. 
656, 719. 

It was held that land which had a five 
foot strip between it and the street was not 
liable for street improvements under a 
charter providing that land taxable for 
street improvements must front on the 
street. 14 A. A E. Ency. 2nd ed., 558 ; 50 
Mo. App. 367. 

A corner lot has two fronts, at an angle 
with each other. A covenant, in a lease of 
a lot upon the corner of two streets, to 
“keep up the sidewalks in front of the same” 
is not confined to the main front, but in¬ 
cludes the sidewalk on the side street. Id; 
31 Iowa 89. But it has been held that the 
real front of a corner lot is determined by 
the architectural construction of the main 
buildings, their use and occupancy, and not 
by the entrance into subordinate or out¬ 
buildings. Id.; 3 Ohio Dec. 667. Front to 
the river is a phrase which makes the river 
a boundary. Id.; 6 Mart. (La.) 224. 

FRONT OF AN ACRE. An expres¬ 
sion which 44 has no proper application to a 
line, and has not a natural or generally ac¬ 
knowledged and received sense. It is too 
vague to determine the length of the front 
line of a lotas a basis for a decree for speci¬ 
fic performance ; ” 3 Del. Ch. 466. 

FRONT FOOT. As used in an act pro¬ 
viding that property shall be assessed in 
proportion to the 44 front foot” has been 
nela synonymous with 44 abutting foot.” 
181 Mo. 19. 

A foot on the highway, street, or water 
front. When applied to lots means a foot 
front and the entire depth of that foot as 
distinguished from square foot. English. 


FRONTAGE, FRONTAGER. In 
English Law. A frontager is a person 
owning or occupying land which abuts on 
a highway, river, sea-shore, or the like. 
The term is generally used with reference 
to the liability of frontagers on streets to 
contribute towards the expense of paving, 
draining, or other works on the highway 
carried out by a local authority, in propor¬ 
tion to the frontage of their respective 
tenements. Public Health Act, 11 & 12 
Viet. c. 63. There is no liability at common 
law binding a frontager on the sea to main¬ 
tain a sea-wall on his land ; 1 Q. £. D. 225. 
Such an owner has an easement of access, 
as it is called, to a highway or water ou 
which his land fronts or abuts, which is a 
right distinct from the right of the public 
to pass over or navigate upon it; but it does 
not warrant an action by the frontager 
for obstruction to navigation without proof 
of special damage ; L. R. 5 App. Cas. 84. 

The corresponding American term is 
abutter ( q . r.) 

FROBTA-THING, THE. See Cula 
Thing, The. 

FROZEN SNAEE. A term used to 
impute ingratitude and held libellous, the 
court taking judicial notice of its meaning 
without an innuendo. 12 Ad. & El. 624. 

FRTJCTUARITJS (Lat.). One entitled 
to the use of profits, fruits, and yearly in¬ 
crease of a thing. A leasee; a fermor. 
Bracton, 241 ; Vicat, Voc. Jur. 

Sometimes, as applied to a slave, he of 
whom any one has the usufruct. Vicat, 
Voc. Jur. 

FRTJCTUB (Lat.). The right of using 
the increase of fruits: equivalent to usu¬ 
fruct. , , 

That whioh results or springs from a 
thing: as, rents, interest, freight from a 

ship, eto. ... 

AU the natural return, increase, or addi¬ 
tion which is added by nature or by the 
nk-ill of man, including all the organic pro-, 
ducts of things. Vicat, Voc. Jur. ; 1 Mac- 
keldey, Civil Law § 154. 
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These acts embody those provisions con¬ 
tained in the treaties relating to the pro¬ 
cedure, and contain others designed to facil¬ 
itate the execution of the duty assumed 
by treaty. 

The following are the leading provisions 
of the law relating to the practice: 1. A 
complaint made under oath or affirmation 
charging the person to be arrested with the 
commission of one of the enumerated 
crimes. 2. A warrant for the apprehension 
of the person charged may be issued by any 
of the justices of the supreme court or 
judges of the several circuit or district 
courts of the United States, or the judge of 
a court of record of general jurisdiction of 
any state, or the commissioners authorized 
so to do by any of the courts of the United 
States. 3. Tne person arrested is to be 
brought before the officer issuing the war¬ 
rant, to the end that the evidence of crimi¬ 
nality may be considered. 4. Copies of the 
depositions upon Which an original warrant 
in the country demanding the fugitive may 
have been granted, certified under the hand 
of the person issuing such warrant, and 
attested upon the oath of the party produc¬ 
ing them to be true copies of the original 
depositions, may be received in evidence of 
the criminality of the person apprehended. 
5. The degree of evidence must be such as, 
according to the laws of the place where the 
person arrested shall be found, would jus¬ 
tify hi9 apprehension and commitment for 
trial if the crime or offence had there been 
committed. 0. If the evidence is deemed 
sufficient, the officer hear ing it must certify 
the same, together with a copy of all the 
testimony taken before him, to the secre¬ 
tary of state, and commit the prisoner to 
the proper gaol until thesurrender be made, 
which must be within two calendar months. 

7. The secretary of state, on the proper 
demand being made by the foreign govern¬ 
ment, orders, under his hand and seal of 
office, in the name and by authority of the 
president, the person so committed to be 
delivered to suen person as may be author¬ 
ized. in the name and on behalf of such 
foreign government, to receive him. 8. 
The demand must be made by and upon 
those officers who represent the sovereign 
power of their states. 7 Op. Attys. Gen. 0 ; 
8 id. 521. By act of Aug, 3, 1882 it is 
directed that all extradition cases under 
treaties shall be heard publicly ; U. S. Rev. 
Stat. 1 Supp. 871. 

The convenient and usual method of ac¬ 
tion is for some police officer or other spe¬ 
cial agent, after obtaining the proper papers 
in. his own country, to repair to the foreign 
country, caiTy the case through with the 
aid of his minister, receive the fugitive, and 
conduct him back to the country having 
^uriadiotion of the crime; 8 Op. Attys. Gen. 

In all the treaties the parties stipulate up¬ 
on mutual requisitions, etc., to deliver up 
to justice all persons who, being charged 
with crime, ** shall seek an asylum or sliall 
be found in the territories of the other.” 
The terms of this stipulation embrace cases 
of absence without night, as well as those 
of actual' flight; 8 Op. Attys. Gen. 300. 
The treaties of the United States do not 
guarantee a fugitive an asylum in any for¬ 
eign country. So far as they regulate the 
right of asylum at all, they limit it; 119 
U. S. 700. See as to the right of asylum, 
6 Law Mag. & Rev. 4th, 262. After the ar¬ 
rest, and until the surrender, it is the duty of 
the United States to provide a suitable ptace 
of confinement and safely keep the prison¬ 
er; 8 Op. Attys. Gen, 396. If, however, the 
prisoner escapes, he may be retaken in the 
e&me manner as any person accused of any 
crime against the laws in forcqin that part 
of the United States to which he shall so es¬ 
cape may be retaken on an escape ; U. S. 
Rev. Stat. § 5272. 

. It is provided in all the treaties that the 
expense of the apprehension and delivery 
shall be borne ana defrayed by the party 
making the requisition. The substance of 
the various treaties is set forth under Ex¬ 
tradition. 

■ Inter-State Rendition. In art. iv. sec. 

8, of the constitution, it is provided that 


“ A person charged in any state with trea¬ 
son, felony, or other crime, who shall flee 
from justice and be found in another state, 
shall, on demand of the executive authority 
of the state from which he fled, be deliv¬ 
ered up, to be removed to the state having 
jurisdiction of the crime.” 

The act of congress of February 12, 1793, 
1 Stat. L. 302, prescribes the mode of pro¬ 
cedure, and requires, on demand of the 
executive authority of a state and produc¬ 
tion of a copy of an indictment found or an 
affidavit made before a magistrate charging 
the person demanded with treason, felony, 
or other crime, certified as authentic by the 

f overnor or chief magistrate of the state 
rom whence the person so charged fled, 
that the executive authority of the state or 
territory to which such person shall have 
fled shall cause the person charged to be 
arrested and secured, and notice of the ar¬ 
rest to be given to the executive authority 
making such demand, or to the agent of 
such authority appointed to receive the fu¬ 
gitive, and cause the fugitive to be deliv¬ 
ered to such agent when he shall appear ; 
but if such agent do not appear within 
six months, the prisoner shall be discharged. 
It further provides that if any person shall 
by force set at liberty or rescue the fugitive 
from such agent while transporting the fu¬ 
gitive to the state or territory from which 
lie fled, the person so offending shall, on 
conviction, be fined not exceeding five 
hundred dollars and be imprisoned not ex¬ 
ceeding one year, and that all costs or 
expenses incurred in the apprehending, 
securing, and transmitting such fugitive 
shall be paid by the state or territory mak¬ 
ing the demand. U. S. Rev. Stat. § 5278-9. 

In the execution of the obligation im¬ 
posed by the constitution, the following 
points deserve attention :— 

The crime, other than treason or felony, 
for which a person may be surrendered. 
Some difference of opinion has prevailed on 
this subject, owing to some diversity of the 
criminal laws of the several states ; but the 
better opinion appears to be that the terms 
of the constitution extend to nil acts which 
by the laws of the state where committed 
are made criminal ; 0 Pa. L. J. 412 ; 1 Kent 
42, n.; 9 Wend. 212; 13 Ga. 97 ; 8 Zabr. 
311 ; 24 How. 107 ; 50 N. Y. 187. The word 
“ crime ” embraces every species of indict¬ 
able offence ; 24 How. 99 ; including an act 
not criminal at the time the constitution 
was adopted but made so afterwards; 87 
N, J. 147 ; 50 N. Y. 182 ; and an act which 
-is criminal under the law of the state 
from which the accused has fled, but is not 
so under the law of the state into which he 
has fled ; 24 How. 103. It has been held 
that the offence must be a crime; a prose¬ 
cution under bastardy proceedings will not 
support an application for extradition ; 25 
Alo. L. J. 108 (Michigan). 

The accusation must be in the form of 
an affidavit or indictment found and duly 
authenticated. If by affidavit, it should 
be sufficiently full* and explicit to justify 
arrest and commitment for hearing; 6 Pa. 
L. J. 412 ; 8 McLean 121 ; 1 Sandf. 701; 8 
Zabr. 811; 110 Mo. 505: 53 Wis. 099. The 
demand tnust be made Dy the governor of 
the Btate ; 9 Gray 262. 

* The accused must have fled from the 
state in which the crime was committed ; 
and of this the executive authority of the 
state upon which the demand is made 
Bhould be reasonably satisfied. This is 
sometimes done by affidavit. The gov¬ 
ernor upon whom the demand is made acts 
judicially, so far as to see whether the case 
is a proper one; 81 Vt. 279; but he cannot 
look behind the indictment in which the 
crime is charged; 82 N. J. 145 ; 16 Wall. 
800. The duty to surrender the fugitive is 
obligatory ; 24 How. 108 ; 10 Wall. 870 ; 32 
N. J. 145. But in the case of a conflict of 
jurisdiction between the two states the 
surrender may be postponed ; 10 Wall. 800 ; 
51 How. Pr. 422. As to executive discre¬ 
tion, see 18 Am. L. Rev. 181. 

In the absence of direct evidence on the 
qnestion of flight, if it appear from the in¬ 
dictment or affidavit produced that the 
crime charged in atrocious in its nature, 


was recently committed, and the prosecu¬ 
tion promptly instituted, the unexplained 
presence of the accused in another state 
immediately after the commission of the 
crime ought perhaps to be regarded as 
prima facie evidence of flight, sufficient, at 
least, to warrant an order of arrest. The 
order of surrender is not required, by the 
act of congress, to be made at the same 
time with the order of arrest, and time, 
therefore, can be taken, in doubtful cases, 
after the accused is arrested and secured, 
to hear proofs to establish or rebut such 
prinia facie evidence; 6 Am. Jur. 226 ; 7 
Boat. Law Rep. 386. Where an officer of 
a bank, the business of which i9 under his 
control, goes to another ptate and allows tKe 
bank, while to his knowledge in an in¬ 
solvent condition, to receive a deposit, in 
violation of the state law, he is guilty of 
the offence, though not in the state at the 
time of the deposit or afterwards, and is a 
fugitive from the justice of that state ; 49 
Fed. Rep. 833. 

Under a statute providing interstate ex¬ 
tradition, a person is a fugitive from jus¬ 
tice when he has committed a crime within 
a state, and withdrawn from the jurisdic¬ 
tion of its courts without waiting to abide 
the consequences, and it matters not that 
some other cause than a desire to flee in¬ 
duced such withdrawal; 14 U. S. App. 87. 

One who sets in motion the agencies for 
the commission of a crime, but departs 
from the state before the offence is con¬ 
summated, is a fugitive from justice within 
the meaning of tne statute relating to ex¬ 
tradition ; 49 Fed. Rep, 833. 

In order to constitute “ fleeing from jus¬ 
tice,” under R. S. sec. 1045, it is not nec¬ 
essary that there should be an intent to 
avoid the justice of the United States. It 
is sufficient that there is an intent to avoid 
the justice of the state having jurisdiction 
over the same territory and tne same act. 
It is sufficient that there is a flight with 
the intention to avoid prosecution whether 
one has been begun or not; 160 U. S. 128. 

The accused person may be arrested to 
await a demand; 49 Cal. 436 ; but he can¬ 
not be surrendered before a formal demand 
is made; 17 B. Monr. 677. But if he be so 
surrendered and returned to the state from 
which the requisition came, this is not a 
ground of discharge then ; 18 Pa. 39. 

The surrender of the accused must be 
made to an agent of the executive authority 
of the demanding state, duly appointed to 
receive the fugitive. 

The proceedings of the executive author 
ities are subject to be reviewed on habeas 
corpus by the judicial power, and if found 
void the prisoner may be discharged; 8 
McLean 121; 8 Zabr. 311; 9 Tex. $5; 49 
Cal. 434; 100 Mass. 223; 50 N. Y. 182; 49 
Fed. Rep. 838. Bat the courts have no 
jurisdiction to compel the executive to 
comply with a requisition; 24 How. 06; 5 
Cal. 237. Nor have the federal courts such 
jurisdiction; 24 How. 00. Nor will thi* 
court on habeas corpus try the validity of 
the indictment under which he is charged ; 
83 Tex. Cr. R. 301. 

As to the trial of an offender for a differ¬ 
ent offence than tliAi for which he was sur¬ 
rendered, or when his surrender was im¬ 
properly obtained, see Extradition. See 
Justice, Tlebinq from. 

FUGITIVE’S GOODS. Under the old 
English Law, where a man fled for felony, 
ana escaped, his own goods were not for¬ 
feited as bona fugitivorum until it was 
found by proceedings of record (e. g. before 
the coroner in the case of death) that he 
fled for the felony. Foxley’s Case, 5 Co. 
109 a. See Fuoam Fkcit ; waifb. 

FUGITIVE SLAVE. One who, held 
in bondage, flees from his master’s power. 

Prior to the adoption of the constitution of the 
United Buries, the duty of surrendering slaves flee¬ 
ing beyond the Jurisdiction of the state or colony 
where they were held to ftervlce was not regarded 
m a perfect obligation, though, on the ground of 
tater-state comity, they were frequently surren¬ 
dered to the master. Instances of such surrender 
or permission to reclaim occur In the history of the 
colonies as early as 1886; Hurd, Hab. Conx to. As 
slavery disappeared in aome stateo, the difficulty of 
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of two witnesses, or a public instrument. 
Halifax, Civil Law b. 8, c. 9, nn. 25, 80 ; 
0 Bln. Com. 370. 

Evidence which satisfies the minds of the 
jury of the truth of the fact in dispute, to 
the entire exclusion of every reasonable 
doubt. 38 N. J. L. 450. See Plena. Pro- 

BATIO. 

FULL RIGHT. The union of a good 
title with actual possession. 

PULL SUPPLY. In a contract to fur¬ 
nish ice, and, in case of inability 11 to lay up 
a full supply.” to be bound only to deliver 
such proportion “ as the quantity of ice laid 
up to be the full supply," the words full 
supply had reference to the capacity of the 
ice-nouses, and the contracting party was 
only bound to use reasonable and practica¬ 
ble means according to the usage of trade. 
GO N. Y. 45, 52. 

s’u itT. WAGES.. The seventh article 
of the Laws of Oleron provides : That if ft 
mariner be taken sick on the voyage, he 
ought to be put on shore, and care should 
he taken of him at the expense of the ship; 
when the vessel is ready to sail, she is not 
to wait for him ; but, still he is to be entitled 
to his full wages if he recover; and if he 
does not, his wife, or next of kin. is to have 
them ; deducting only such charges as the 
master has been at for him. The phrase 
full wages means the same wages which he 
would have been entitled to had be lived 
and served r out the whole voyage of the ves¬ 
sel. 1 Wash. C. C. 414; 3 H. Bla. GOG, note. 

Wages up to the end of a period of con¬ 
tract. Wages for a full day, week or month, 
or period engaged for, as the case may be., 
The full amount usually paid for the par¬ 
ticular work done, as distinguished from 
reduced wages. English. 


FULLER’S RENTS. 

ileged Places. 


PRIV- 


FULLUM AQUJE. A fleam, or stream 
of water. Blount. 

FUMAGE, FUAGE, or FOUAGE. 

(vulgarly called smoke-far-things.) A tax 
paid to the sovereign for every house that 
hod a chimney. It is probable that the 
hearth money, imposed by 13 <k 14 Car. II., 
c. 10, originated thus. This hearth-money 
(o. y.) was declared a great oppression, and 
abolished by 1 W. & M., st. 1, c. 10; but a 
tax was afterwards laid upon all houses, 
except cottages, and upon all windows |oy 
7 Wm. III., c. 18. Wharton. Also, dung 
for soil, or manuring of land with dung. 
Jacobs. See Window Tax ; Inhabited 
House Duty. 

FUNCTION. The occupation of an 
office : by the performance of its duties, the 
officer is said to fill his function. Dig. 82. 
65. 1. 

FUNCTIONARY. One who is in office’ 
or in some public employment. 

FUNCTUS OFFICIO (Lat.). A term 
applied to something which once lias had 
life and power, but which has become of 
no virtiie whatsoever. 

For example, a warrant of attorney on 
which a judgment has been entered i s func¬ 
tus officio, and a second judgment cannot be 
entered by virtue of its authority. When 
arbitrators cannot agree and choose an um¬ 
pire, they are said to be functi officio . 
Wats. Arb. 94. If a bill of exchange be 
sent to the drawee, and he passes it to the 
credit of the holder, it is functus officio., and 
cannot be further negotiated ; 5 rick. 85. 
When an agent has completed the business 
with which lie was intrusted, his'agenoy 
is functus officio . 

FUND. ** Merely a name for a collection 
or an appropriation of money. It may be 
nothing out a designation of one branch of 
the accounts of the state ; or of a certain 
amount of jrooney, when collected to be 
applied to a particular purpose. It may 
have no property and represent no invest¬ 
ments ; and what axe called its revenues 
may include all the moneys appropriated or 
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directed to be paid to it, or for its benefit, 
or that of the objects it represents." 84 
Barb. 135. See 24 N. J. Eq. 858 ; 7 H. L. 
Cas. 273 ; 69 la. 278. 

A deposit of resources; stock or capital; 
money invested for a specific object; reve¬ 
nue : as, the fund of a Dank, or of a truBt. 
Anderson. While the restricted meaning of 
‘‘funds" is cash on hand, the broader meaning 
includes property of every kind, when such 
property is specially contemplated as some¬ 
thing to be used or applied in the payment 
of debts. Thus, for example, as employed 
in a statute, may comprehend all the 
resources of a corporation. Anderson; 
69 Iowa, 280. 

j’UrfuAMRKTAL. This word is ap¬ 
plied to those lawB which are the founda¬ 
tion of society. Those laws by which the 
exercise of power is restrained and regu¬ 
lated are fundamental. The constitution of 
the United States is the fundamental law 
of the land. See Wolffius, Inst. Nat. § 984. 

FUNDAMUS. We found. One of the 
words by which a corporation may be creat¬ 
ed in England. 1 Bl. Comm. 473 ; 3 Steph. 
Comm. 173. 

(Lat. from fundo, to found or establish.) 
We establish. One of the words used by 
the King of England by which he performed 
the creation of a corporation, in those times 
when his consent was necessary to the estab¬ 
lishment of a corporation. 1 Bl. Com. 473. 
Other such words were creamus, erigimus , 
ineorporamus. 14. 

FUND ATT O (Lat.). A founding. 
FUNDATOB. A founder (j. v.) 

Fnndator lnoipiens: The incipient 
founder of a corporation; the king or state 
by whom it is incorporated. 

Fnndator perHolens: The perficient 
founder, the donor or endower of the insti¬ 
tution with funds. Burrill; 2 Kent’s Com. 
303. 

In Old English Law. A founder: a 
caster or melter of metals. Id.; Fleta, lib 
1, c. 20, $ 132. 

FUNDI PATRIMOBTALES. Lands 
of inheritance. 

FUNDI PUBLICI. Public lands. 

FUNDING SYSTEM. The practice 
of borrowing money to defray the expenses 
of government. 

In the early history of the system it was 
usual to set apart the revenue from some 
particular tax as a fund to the principal and 
interest of the loan. The earliest record of 
the funding system is found in the history 
of Venice. In the year 1171, during a war 
between the republic and the Byzantine 
emperor Manual Commenas. a Venetian 
fleet ravaged the eastern coasts, but. being 
detained by negotiations at Chios, suffered 
severely from tne plague. The remnant of 
the expedition, returning, took with it the 
frightrul pestilence, which ravaged Venice 
ana produced a popular corhmotion in 
whicn the doge was killed. To carry on 
the war, the new doge, Sebastian Giani, 
ordered a forced loan. Every citizen was 
obliged to contribute one-hundreth of his 
property, and he was to be paid by the state 
five per cent, interest, the revenues being 
mortgaged to secure the faithful perform¬ 
ance of the contract. To manage the busi¬ 
ness, commissioners were appointed, called 
the Chamber of Loans, which after the 
lapse of centuries grew into the Bank of 
Venice. Florence and other Italian re¬ 
publics practised the system ; and it after¬ 
wards became general in Europe. Its 
object is to provide Large sums of money 
for the immediate exigencies of the state, 
which it would be impossible to raise by 
direct taxation. 

In England the funding system was in¬ 
augurated in the reign of william III. The 
Bank of England, Like the Bank of Venice 
and the Bank of St. George at Genoa, grew 
out of it. In order to make it easy to pro¬ 
cure money to carry on the war with 
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Pars. A Dom. Bel. 138. In some case* it is 
held tint when he has paid them the hue- 
hand la not entitled to reimbursement out 
of the wife'sseparate estate j 59 Ala. 89 ; 59 
Oran. 495 ; 100 Cal. 84.1 ; contra, 83 Ch. Die. 
575; 6 Kodd. 90; 14 Hun 659 ; 44 Ohio Bft. 
184, where the wife's executor paid them. 
Th* rule is not affected by the fact that the 
wife was separated by her fault from the 
husband; 43 CL App. 89; or that she be¬ 
queathed money to another person who 
assisted in managing the funeral; 41 Mich. 
690. See 3 Wms. Exer. 166, n. ; Sid. 276, n.; 

3 Bla. Com. 508 : Godolph. p. 2 ; 3 Atk. 249 ; 
Bacon, Abr. Executors, etc. (L 4); Viner, 
Abr. Funeral Expenses. 

See, generally, 27 Am. St. Rep. 732 ; 38 N. 
J. Eq. 524-9 ; Dead Body. 

FUNGIBLE. A term applicable to 
things tha t are consumed by the use, as 
wine, oil, etc., the loan of which is subject 
to certain rules, and governed by the con¬ 
tract called mutuum. See Schmidt, Civ. 
Taw of Spain and Mexico 145; Story, 
Bailm. 

FUNGIBILES BES. Fungible 

things. A term applied in the civil law to 
things of such a nature os that they could be 
replaced by equal quantities and qualities, 
because mutud vice fungu/Uur, they replace 
and represent each other ; thus, a bushel of 
wheat. A particular horse would not be 
fungibiles res. R. & L. Diet.; Sand. Just. 
(5th ed.) 322. Things of a kinil as dis¬ 
tinguished from specific things. English. 

FTJB (Lat.). A thief. One who stole 
without using force, as distinguished from 
a robber. See Furtum. 

FTJB. Skins valuable chiefly on account 
of the fur. Skins is a term appropriated to 
those valuable chiefly for the skin. The 
word hides is inapplicable to fur akin a. 7 
Cow. 202, 214. 

Where a policy was on a cargo of fur, 
evidence was received to show that among 
dealers in such articles the word fur included 
bearskins, deerskins, etc., and that they were 
not included in the terms “skins 0 and 
• hides/’ 14 A. & E. Ency. 2nd ed., 566 : 

7 Cow. (N. Y.) 202. Evidence was admitted 
in 7 Cowen, 202, showing that, by the usage 
of the trade, skins valuable chiefly on 
account of the fur were called fur, while 
skins was a term appropriated to those 
which were valuable chiefly for the akin, 
by which was understood the akin wit^i the 
hair removed. 152 U. S. 585. 

FTJB HANIFESTtJS (Lat.). In the 
Civil Law. A manifest thief. A thief 
who is taken in the very act of stealing. 

FTJBANDI ANIMUS. An intention 
of stealing. 

FTJBCA. A fork. A gallows or gibbet. 
Bract. foL 56. 

FUBOA ET FLAGELLUM (Lat. gal¬ 
lows and whip). The meanest of servile 
tenures, where the bon dman was at the dis¬ 
posal of the lord for life and limb. Cowel. 

FTJBCA ET FOSSA (Lat. gallows and 
pit). A iuriadiction of punishing felons,— 
the men by hanging, the women by drown¬ 
ing. Skene; Spelman, Gloss.; Cowel. 

FUBIAN LAW, THE. See Lex 
Fubia. 

FUBIGELDTJM. A mulct paid for 
theft. Jac. L. Diet. 

FURIOSITY. MftdnpiftH by which the 
judgment is prevented from being applied 
to the ordinary purposes of life. Bell. It 
is distinguished from fatuity or idiotcy. 
ToraL 

FU RIOS US (Lat.). An insane man ; a 
madman ; a lunatic. 

In general, such a man can make no con¬ 
tract, because he has no capacity or will; 
Furiosus nullum negotium gen ere potest, 
quia non intelligit quodagit. Inst. 8. 20.8. 
Indeed, he is considered so incapable of ex¬ 
ercising a will, that the law treats him as if 


he were absent; Furiosi nulla voluntas est. 
Furiosus absentis loco est. Dig. 1, ult. 40, 
184,1. See Insanm ; Non Compos Mentis. 

FTJBLINGTJ8 (Lat.). A furlong, or a 
furrow one-eighth part of a mile long. Co. 
Litt. 5 b. 

FURLONG. A measure of length, 
being forty poles, or one-eighth of a mile. 

FURLOUGH. A permission given In 
the army and navy to an officer or private 
to absent himself for a limited time. 

FUBNAGE (from fumus, an oven). A 
sum of money paid to the lord by the 
tenants, who were bound by their tenure 
to bake at the lord’s oven, for the privilege 
of baking elsewhere. The word is also used 
to signify the gain or profit taken and re¬ 
ceived for baking. > 

FUBNIBH. To supply. 248 U. 8. 
45. Distinguished from “invent” which 
means to create. Id. 

F URN it u BE. Personal chattels in 
the use of a family. 

“ The word relates, ordinarily, to movable 
personal chattels. It is very general, both 
in meaning and application ; and its mean¬ 
ing changes, so os to take the color of, or 
be in accord with, the subject to which it 
is applied. Thus, we hear of the furniture 
of a parlor, of a bed-chamber, of a kitchen, 
of shops of various kinds, of a ship, of a 
horse, of a plantation, etc. The articles, 
utensils, implements, used in these various 
connections, as also those used in a drug or 
other store, as the furniture thereof, differ 
in kind according to the purpose which 
they are intended to subserve; yet being 
put and employed io their several places as 
the equipment thereof, for ornament, or to 
promote comfort, or to facilitate the busi¬ 
ness therein done, and being kept, or in¬ 
tended to be kept, for those or some one of 
those purposes, they pertain to such places 
respectively, and collectively constitute the 
furniture thereof ; 63 Ala. 410. 

“ The expression household furniture must 
be understood to mean those vessels, uten¬ 
sils, or goods, which, not becoming fixtures, 
are designed in the manufacture originally 
and chiefly for use in the family, as instru¬ 
ments of the household and for conducting 
and managing household affairs. Neither 
of'these articles would seem to hold such a 
place in the domestic economy. The trunk, 
though perhaps often made to some extent 
to take the place of the chest of drawers, 
the bureau or the wardrobe, is nevertheless 
In its construction designed for and adapted 
to the use of the traveller as such, rather 
than the householder. By the cabinet box 
we understand an article designed, in 
material and workmanship, ratherfor orna¬ 
ment than use, intended for keeping 
jewelry and other small articles of value; 
thus ministering to the taste of the owner 
rather than the necessities or convenience 
of the household ; 33 N. H. 345. Accord¬ 
ingly a trunk and cabinet box were held 
not to be furniture.” 

It is held that by the term household 
furniture in a will, all personal chattels 
will pass which may contribute to the use 
or convenience of the householder or the 
ornament of the house: as, plate, linen, 
china (both useful and ornamental), and 
pictures; 1 Johns. Ch. 829, 388 ; 1 S. & 8. 
189 ; 2 WilL Ex. 753 ; Jarra. Wills 712, n.; 
8 Ves. 812 ; 24 Or. 2 ; 8 Ves. 811; 41 N. J. 
Eq. 98; bronzes, statuary, and pictures; 124 
Mass. 221; 41 N. J. Eq. 03; but a watch 
will not; 83 Me. 585; nor will books; 8 
Ves. 811 ; or furniture of a school-room in 
a boarding school kept by a teacher ; 60 
Pa. 220 ; or silver plate used in a hotel; 1 
Bob. 21. A sewing machine and piano were 
held exempt from attachment as “ house¬ 
hold furniture” ; 13 R. I. 20; but a doubt 
was expr e s se d as to the piano, and as to 
that it was held contra in 80 Vt. 224: 18 
Wia. 153. 

FURNITURE OF A SHIP. Thlsterm 
includes everything with which a ship re¬ 
quires to be furnished or equipped to make 


her seaworthy ; it comprehends all arti¬ 
cles furnished by ah ip-chandlers, which are 
almost innumerable. 1 Wall. Jr. 869. 

FURNTVAI/S INN. A place In Hol- 
bom which was formerly an Inn of Chan¬ 
cery. l Steph. Com. 19, n. See Inns or 
Count. 

FTJBST AND FONDTJNG. Time 

to advise or take counsel Jac. L. Diet. 

FTJBTA. A right or privilege derived 
from the king as supreme lord of a state to 
try. oondemn, ana execute thieves and 
felons within certain bounds or districts of 
an honouf, manor, etc. Cowell seems to be 
doubtful whether this word should not 
read furca , which means directly a gallows. 
Cowel; Holthouse, L. Diet. 

FURTHER ADVANCE. A second 
or subsequent loan of money to a mortga¬ 
gor by a mortgagee, either upon the same 
security as the original loan was advanced 
upon, or an additional security. Equity 
oonsidera the arrears of interest on mort¬ 
gage security converted Into principal by 
agreement between the parties, as n further 
advance. Whart. 

FTJBTHEB ASSURANCE. See Cov¬ 

enant for Further Assurance. 

FTJBTHEB CONSIDERATION. It 

frequently happens that a decree in Chan¬ 
cery directs accounts and inquiries to be 
taken before the chief clerk. Tire hearing 
of any question arising out of such in¬ 
quiries is called a hearing on further consid¬ 
eration. Hunt. Eq. Rules Sup. Ct. xl. 10. 

FuhtHj«;B DIRECTIONS. "When 
accounts in Chancery were taken before 
Masters, a hearing After a master had made 
his report in pursuance of the directions of 
the decree was called a hearing on further 
directions. This stage of suit is now called 
a hearing on further consideration. Hunt. 
Eq. See 2 Dan. Ch. Pr., 6th ed. 1288, n. 

FTJBTHEB HEARING. In Prac¬ 
tice. Hearing at another time. 

Prisoners are frequently committed for 
further hearing, either when there is not 
sufficient evidence fora final commitment, 
or because the magistrate has not time, at 
the moment, to hear the whole of the evi¬ 
dence. The magistrate is required by law, 
and by every principle of humanity, to hear 
the prisoner as soon as poesiblo after a com¬ 
mitment for further hearing; and if he 
neglects to do so within a reasonable time, 
he oeoomes a trespasser; 10 B. ft C. 28: 5 
M. A R. 53. Fifteen days was held an un¬ 
reasonable time, unless under special cir¬ 
cumstances ; 4 C. & P, 134 ; 0 S. & R. 427. 

In Massachusetts, magistrates may, by 
statute, ad joum the case for ten days ; Gen. 
Stat. c. 170, § 17. It is the practice in Eng¬ 
land to commit for three day9, and then 
from three days to three days ; 1 Chitty, 
Cr. Law 74. 


FUBTHEB MAINTENANCE OF 
ACTION, PLEA TO. A plea grounded 
upon some fact or facts which have arisen 
since the commencement of the suit, and 
which the defendant puts forward for the 
purpose of showing that the plaintiff should 
not further maintain his action. Brown. 

FUBTI, ACTIO. See Res Aoiratae. 

FUBTTVE. In Old English Law. 

Stealthily ; hy stealth. Fleta, bb. 1,0. 88, 8. 

FUBTTJM (Lat.). Theft. The fraudu¬ 
lent appropriation to one’s self of the prop¬ 
erty of another, with an intention to oom- 
mit theft, without the consent of the owner. 
Fleta, 1. 1, c. 86 ; Bract. 150 ; Co. 8d Inst. 
107. 

The thing whioh lias been stolen. Bract. 
151. 

FUBTTJM CONCEPTUM (Lat.), The 
theft which was disclosed when, upon 
searching any one in the presence of wit¬ 
nesses in due form, the thing stolen is found. 
Detected theft is, perhaps, the nearest con¬ 
cise translation of the phrase, though not 
quite exact. Vicat, Voc. Jur. 


FURTUM GRAVE 
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FTJRTTJM GRAVE (Lat.). Aggra¬ 
vated theft. Formerly, there were three 
classes of this theft: first, by landed men ; 
second , by a trustee or one holding prop¬ 
erty under a trust; third, theft of the 
majora animcUio (larger animals), includ¬ 
ing children. Bell, Diet. 

FURTUM MANIFESTUM (Lat ). 
Open theft. Theft where a thief is caught 
with the property in his possession. Bract. 
150 6. 

FURTUM OBLATUM (Lat ). The 
theft committed when stolen property is 
offered any one and found upon him. The 
crime of receiving stolen property. Cal- 
vinus, Lex. ; Vicat, Voc. Jur. 

FUSTIGATIO. In English Law. 

A beating with sticks or club ; one of the 
ancient kinds of punishment of malefac¬ 
tors. Bract, fol. 104 b, lib. 3, tr. 1, c. 6. 

FUSTIS. In Old English Law. A 

staff used in making livery of seisin. Bract, 
fol. 40. 

FUTHWITE, or FITHWITE. A fine 
for fighting or breaking the peace. Cowel; 
Cun. L. Diet. 

FUTURE ACQUIRED PROP¬ 
ERTY. Mortgages, especially of railroad 
companies, are frequently made in terms 
to cover after acquired property; such as 
rolling Btock, etc. Such mortgages are 
valid ; 64 Pa. 366 ; 82 N. H. 484; 95 U. S. 
10 ; L. R. 16 Eq. 883. This may include 
future net earnings; 15 la. 284; the pro¬ 
ceeds to be received from the sale of sur- 

§ lu8 lands; L. R. 2 Ch. 201 ; a ditch or 
time in process of construction, which was 
held to cover all improvements and fixtures 
thereafter to be put on the line thereof ; 26 
Cal. 620; rolling stock, etc. ; G4 Pa. 366 ; 
49 Barb. 441. Future calls of assessments 
on stock cannot be mortgaged; L. R. 10 
Eq. 681; but it has been held that calls 
already made could be ; id. 

By statutes in most of the states a will 
speaks as of the death of the testator and 
ordinarily passes property acquired after its 
date. See Expectancy ; Mortoaoe. 

FUTURE ADVANCES. See Mort¬ 
oaoe. 

FUTURE DEBT. In Scotch Law. 
A debt which is created, but which, will 
not become due till a future day. 1 Bell, 
Com* 315. 

FUTURE ESTATE. An estate which 
is to commence in possession in the future 


(in futuro). It includes remainders, rever¬ 
sions, and estates limited to commence in 
futuro without a particular estate to sup¬ 
port them, which lust are not good at com¬ 
mon law except in the case of terms for 
years. See 2 Bla. Com. 163. In New York 
law it has been defined “an estate limited 
to commence in possession at a future day, 
either without the intervention of a prece¬ 
dent estate, or on the determination by 
lapse of time, or otherwise, of a precedent 
estate created at the same time,’* thus ex¬ 
cluding reversions, which cannot be said to 
be created at the same time, because they 
are a remnant of the original estate remain¬ 
ing in the grantor; 11 N. Y. Rev, Stat. 3d 
ed. 9, § 10. See, also, How, St. Mich, § 5526 ; 
Gen, St. Minn. 1878, c. 45, § 10; 89 Mich. 
438 ; 53 N. W. Rep. (Minn.) 920. 

FUTURE INCREASE. The devise 
of a slave and her "future increase” cannot 
of itself, embrace increase which has accrued 
prior to the date of the will. 7 J. M. Mar. 

(Ky.) 412. 

FUTURE SUFFERING. “Future 
suffering” and permanent impairment of 
earning power are not synonymous terms. 
The plaintiff at the date of the trial may be 
in such condition that future suffering is 
reasonably to be expected, although his 
injuries may not be Guch as to permanently 
impair his power to earn money. 163 Ky. 
167, 173 S. W. 757. 

FiTTir piil USES. See Contingent 
Uses. 

FUTURES. This term has grown out 
of those purely speculative transactions, in 
which there is a nominal contract of sale 
for future delivery, but where in fact none 
is ever intended or executed. The nominal 
seller does not have or expect to have the 
stock or merchandise he purports to sell, 
nor does the nominal buyer expect to re¬ 
ceive it or pay the price. Instead of that, 
a percentage or “margin” is paid, which 
is increased or diminished as the. market 
rates go up or down and accounted for to 
the buyer. This is simple speculation and 
gambling ; mere wagering on prices within 
a given time. 14 R. I. 138. 

Anything bought or sold 
upon a contract of future delivery. English. 
The expression “dealing in futures” has 
grown out of those purely speculative trans¬ 
actions in which there is a nominal contract 
of sale for future delivery, but where in 
fact none is ever intended or executed. 


The nominal seller does not have or expect 
to have the stock or merchandise he purports 
to sell, nor does the nominal buyer expect 
to receive it or to pay the price. Instead, 
a percentage or “margin” is paid, which is 
increased or diminished as the market rates 
go up or down, and accounted for to the 
buyer. This is simply speculation and 
gambling; mere wagering on prices within a 
given time. Anderson; 14 R. I. 138. See 
Si'Ecu lation ; Wager. 

FUTURI (Lat.). Those who are to be. 
Part of the commencement of old deeds. 
“ Sciant preesentes et futuri , quod ego , talis, 
dedi et concessif etc. (Let all men now 
living and to come know that I, A B-, have, 
etc.). Bract. 34 b. 

FUZ, or FUST. A Celtic word, mean* 
ing a wood or forest. 

FYGTWITE. One of the fines incurred 
for homicide, See Fightwite. 

FYKE. A bow-net for catching fish. 
Pub. St. Mass. 1892, p. 129. 

FYLE. In Scotch Law. To defile; 
to declare foul or defiled. Hence to find a 
prisoner guilty, 

FYLIT. In Scotch Practice. Fyled; 
found guilty. See Fyle. 

FYNDRINGA (Sax.). An offence or 
trespass for which the fine or compensation, 
was reserved to the king's pleasure. Leges 
Hen. I. c. 10. Its nature is not known. 
Spelman reads fynderinga . and interprets 
it treasure trove ; but Cowel reads fyrderin- 
ga, and interprets it a joining of the king’s 
fird or host, a neglect to ao which was 
punished by a fine called firdnite. See 
Cowel ; Spelman, Gloss. Du Cange agrees 
with Cowel. 

FYRD, or FYRDUNG. The military 
array or land force of the whole country. 
Contribution to the fyrd was one of the 
imposts forming the trinoda necessitas. 
Whart. 

FYRDWITE. A fine for neglect of 
military duty. If the lord did not respond 
to the king’s call for the quota of indites 
which he was required to send, he must pay 
the fine for each man short. The man was 
bound to the lord, not to the king. Maitl. 
Domesd. 159, 161. See Fyrthwite. 

FYRTHWITE, or FBIDWITE. A 
mulct paid by one who deserted the array. 
Cowel; Cun. L. Diet. Doubtless these 
words and Fyrdwite (q. v.) were different 
forms of the same thin g. 


G. 


G The seventh letter at the alphabet. In 
Law French ii is often used at the begin¬ 
ning of words for the English W, as in page 
tor wage, garranty tor warranty, goat for 
worts. 

OABEL (Let. vectigal). A tax. imposi¬ 
tion, or duty. This word is said to nave the 
same signification that gabeile formerly had 
in France. Cunningham, Diot. But this 
se ems to be an error ; for gabelle signified in 
that country, previous to its revolution, a 
duty upon salt. Merlin, Rip. Coke says 
that gabel or gat’d, gabtum, gabeilum, ga- 
bellctum, galbeUetum, and gayiUetum, sig¬ 
nify a rent, duty, or service yielded or done 
to the king or any other lord. Co. Litt. 
143 a. See Gavel. 

OAfiELLA. A tax or duty on person¬ 
alty. Cowel; SpeL Gloss. See Gabel. 

GAfiLATOBEB. Those who paid gabel 

(g. c.). Cowel. 

GABLUM (spelled, also, ouhtifuTn po- 
tmla). The gable-end of a building. Ken- 
nett, Parooh. Antiq. p. 301 ; Cowel. 

A tax. Du Cange. 

GAB ULUS DENARIORTTM. Money 
rent. Seld. Tit. SSL 

GADSDEN PURCHASE. A pur¬ 
chase of land from Mexico for ten milli on 
dollars, made by the United States through 
the Gadsden Treaty, 1853-54. Acquired its 
name from the man who effected the treaty, 
James Gadsden, who was at that time 
ambassador to Mexico. 5 Vou Holst, Const. 
Hist U. S. p.p. 6-9. 

The land purchased lies mainly withir 
what is now Arr na and New Mexico 
Stand. Diet. 


GADSDEN TREATY. See Gads¬ 
den Purchase. 


GAFOL (spoiled, also, g obc fl fl , gavel), 
Bent ; tax; interest of mooey. 

Gafol gild. Payment of such rent, etc. 
Gafol land was land liable to tribute or tax ; 
Cowel; or land rented : Saxon Diet. See 
Taylor, Hist, of Gavelkind pp. 36, 1021 ; 
Anc. Laws A Inst, of Eng. Gloss. Maitl. 
Docneod. 44. 


GAGE, GAGER (Law Iat vadium). 
Personal property placed by a debtor m 


the pay 


ion of his creditor as a security for 


le payment of his debt; a pawn or pledge 
(g. v.). Granv. lib. 10, o. 6; Britton o. 

To pledge ; to wage. Webster, Diet. 

Gager is used both as noon and verb : e. jg. 
pager del ley, wager of law ; Jacobs; gager 
ley, to wage law ; Britton c. 27; gager de¬ 
liverance , to put in sureties to deliver cattle 
distrained; Termer de la Ley; Kitchen fol. 
14S; Fitsh. N. B. fol. 67, 74. 

Estates in gage are those held in vadioor 
pledge ; trivum radium is a vifgage or liv¬ 
ing pledge; a mortgage Is mortuum vadium, 
a dead-gage or pledge ; for, wliatsoever pro¬ 
fit it yields, it redeems not itself, unless the 
whole amount secured is paid at the ap¬ 
pointed time. Cowel. 


GAGER DE DELIVERANCE. One 
who had distrained and was sued, but Had 
delivered the cattle distrained, was obliged 
not only to avow the distress but also torur- 
niah pledge or surety to deliver them, or, as 
it was called, gager deliverance, literally, to 
deposit or undertake for the discharge. Bee 
na. N. & ff; TC* Jhm, Diet, 

GAGER DSL LEY. Wager of law 

(g. v.). 


GAGGING ACTS. See Six Acre, 
The. 


GAIN AGE. Wainage, or the draught- 
oxen, hones, wain, plough, and furniture 
for oaiTying on the work of tillage. Also, 
the land tilled itself, or the profit arising 
from it. Old. N. B. fol. 117. 

GAINER. To obtain by husbandry. 
<7a«nune. Tillage. Gainery. Tillage or 
the profit therefrom or from the beasts used 
in it. Gainl, gaiqnent ( que ), who plough 
or till Kelham ;Btai_ Westm. 1. oc. 16.17. 

GAINERY. Tillage, or the profit 
arising from it, or the beasts employed 
therein. Jacob. See Gainaoe j Gainer. 

GAINOR. One who occupies or culti¬ 
vates arable land ; a aokeman (g. v.). Old 
N. B. 12. 

GAJUM. A thick wood. Spell. Gloss. 

GALE. The payment of a rent or an- 
unity. Gabel. 

A contraction of gavel (q. y.). The right 
to open and work a mine within the Hundred 
of St. Briavel's, or a stone quarry within the 
open lands of the Forest of Dean, a right 
granted only to the free miners (a. v.) of 
the district who in turn may sell, devise or 
dispose of this right to any persons whom¬ 
soever. The right is a license or interest in 
the nature of real estate, conditional on the 
due payment of rent and observance of the 
obligations imposed on the galee. The galee 
pays the Crown a rent known as & g&leage 
rent, royalty or some similar name, propor¬ 
tionate to the quantity of minerals got from 
the mine or quarry. Byrne. See Gaveller. 

GALEA, GALEE. GALOIS, or GA- 

LEIS. A galley, galleys. Spel. Gloss.; 
Kelham. 

GALEAGE RENT. See Gale ; 
Gaveller. 

GALEE. A person holding a gale. 
Byrne. See Gale ; Gaveller. 

GALSNES. In Old Scotch law. 
A kind of compensation for slaughter. 
Bell, Diet. 

GALLON. A liquid meuns, contain¬ 
ing two hundred and thirty-one cubic 
inches, or four quarts. The imperial gallon 
contains about 277 and the ale gallon 382 
oubio : aches. 

GALLOWS. An erection on which to 
hang criminals condemned to death. In 
the thirteenth oentury there was in certain 
cases pow°r given to him who caught a 
thief with stolen goods upon him, to hang 
him, and it is said that 44 the manorial gal¬ 
lows was a common object of the country.” 
1 Poll. A Maitl. 564. See Infanoenkthxf ; 
Utfakoenkthk?. 

GAMA OTA. A stroke or blow. Spel. 
Gloss. 


Q AMALIA. A child born in lawful 
wedlock; also one born to betrothed but 
unmarried parents. SpeL Gloss. 


__To engage in unlawful 

play. To play games for Btakes or bet in 
them. It is tne most apt word in the lan¬ 
guage to express these ideas; 3 Yerg. 473 ; 
a pamWer is one who follows or practices 
games of chance or skill with the expecta¬ 
tion and purpose of thereby winning money 
or other property. Per Ames, J., 1 18 Mass. 
108. A common gambler is one who fur¬ 
nishes facilities for gambling, or keeps or 
exhibits a gambling table, establishment, 
device, or apparatus. 1 Dak. 201, citing 
cases. A gamblingpoliev is a life-insurance 
policy taken out by one who has no insurable 
interest in the life of the assured. See 1 k- 


surablb Interest, a gambling device to 
any contrivance or apparatus by whksh it 
is determined who is the winner or loser in 
a chance or contest on which money or 
value is staked or risked. See 2 Whart. Or. 
L. § 1465 ; 27 Ark. 862 ; 49 Minn. 448 ; 1 
Kan. 474 ; 46 Mo. 375 ; 1 Cra. C. C. 585 ; 17 
Tex. 191 ; Q amino ; Waoeb. 

GAMBLING. Synonymous, in a criminal 
pcdfc, with gpming (g. i>.). 14 A. & E. Ency. 
2nd ed. 666. 

GAMBLING CONTRACTS. See 

Waoeb. 

GAMBLING DEVICE. An inven¬ 
tion or contrivance to determine the ques¬ 
tion as to who wins or who loses his money 
on a contest of chance. 59 N. W. Rep. 
(Minn.) 42. 

GAMBLING HOUSE. See Common 

Gambling House. 

GAME. Birds and beasts of a wild na¬ 
ture, obtained by fowling and hunting. 
Bacon, Abr. See 11 Mete. 79. 

As applied to animals it is to be understood 
in its ordinary sense, in the absence of stat¬ 
utory definition ; 15 S. E. Rep. (Ga.) 458. 

GAME LAWS. Laws regulating the 
killing or taking of birds, and beasts, as 
game. The English game laws are founded 
on the idea of restricting the right of taking 

S trne to certain privileged classes, generally 
ndholders, and are said to be directly 
descended from the old forest laws. The 
doctrine as Laid down by Blackstone that 
the sole right of hunting and killing game 
was at common law vested in the crown 
has been controverted by Prof. Christian 
who clearly demonstrated that the owner 
of the soil, or the leasee or occupier, if no 
reservation was made in the lease, pos¬ 
sessed the exclusive right to such game 
restriction. In 1831 the English Law was so 
modified as to enable any one to obtain a 
certificate or license to kill game, on pay¬ 
ment of a fee. An account of present game 
laws of England will be found in Appleton's 
New Am. Cyc. vol. viiL ; Eng. Cyc., Arts. A 
Sc. Div. and Int. Cyc. h. t. 

The laws relating to game in the United 
States are generally, if not universally, 
framed with reference to protecting the 
animals from indiscriminate and unreason¬ 
able havoc, leaving all persons free to 
take game under certain restrictions as to 
the season of the year and the means of 
capture. The details of these regulations 
must be sought in the statutes of the 
several states. 

As the most effective means of enforcing 
such statutes, most of them prohibit all 
persons, including'licensed dealers, under 
penalty, from buying or selling or even 
naving in possession or control any game 
purchased within a certain period after the 
commencement of the close season. The 
enforcement of these penalties has been 
fruitful of much litigation. 

A statute forbidding any one to kill, sell, 
or have in possession woodcock, etc., be¬ 
tween specified days Haa been held not to 
apply to such lawfully taken in another 
state; 128 Mass. 410; 51 Ohio St. 209 
(followed in 59 N. W. Rep. (Minn.) 1099); 
139 Pa. 298; contra as to game unlawfully 
taken in another state; 35 Am. Rep. 890, 
note ; 19 Kan. 127; L. R. 2 C. P. Div. 558; 
71 Mich. 825 ; it has been held not to be an 
offence to expose live birds for sale under a 
statute prohibiting the killing or having 
poesession of certain birds after the same 
are killed ; 184 N. Y. 398, reversing 12 N. 
Y. St. 34 ; and the mere possesion of gams 
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during the closed season does not consti¬ 
tute an offence if it were killed during 
the open season; 88 Me. 885; but a stat¬ 
ute which forbid* the sale or having in 
possession for the purpose of sale, of such 
game during the close season, is constitu¬ 
tional and a valid exercise of the police 
power, even if it were killed out of the 
state ; 88 N. W. Rep. (Mich.) 227 ; 103 Cal. 
470; 58 Minn. 893 ; 51 N. Y. Sup. Ct. 300 ; 
51 Ohio St 200 ; or killed within the lawful 
time ; 00 N. Y. 10 ; 05 U. S. 405. The police 
power residing in the state authorizes it to 
forbid the killing of game within the state 
with the intention of procuring its trans¬ 
portation beyond the state limits, and such 
a prohibition is constitutional ; 01 Conn. 
144 ; s. c. 101U. S. 510, Field & Harlan, JJ,, 
dissenting ; nor is such prohibition in viola¬ 
tion of the interstate commerce clause of 
the constitution ; 50 Ark. 267; but such an 
act is unconstitutional when applied to im¬ 
ported game sold in the original packages ; 
103 Col. 470. See also as to the keeping of 
game in cold storage ; 7 Mo. App. 524; and 
the catching of trout artificially propa¬ 
gated ; 160 Mass. 157. 

See, generally, Austin, Farm and Game 
Law; 28 Weekly Law Bui. 825 ; 80 Law 
Mag. & Rev. 177 ; 7 Crira. L. Mag. 227 ; and 
as to validity, 81 Cent. L. J. 273. 


A contract between two or 
more persons by which they agree to play 
by certain rules at cards, dice, or other con¬ 
trivance, and that one shall be the loser and 
the c*her the winner. Gaming is not an 
offence to nomine; 25 S. W. Rep. (Tex.) 

42a 

When considered in itself, and without 
regard to the end proposed by the players, 
there is nothing in it contrary to natural 
equity, and the contract will be considered 
as a reciprocal gift, which the parties make 
of the thing played for, under certain con¬ 
ditions. 

There are some games which depend 
altogether upon skill, others which depend 
upon chance, and others whioh are of a 
mixed nature. Billiards is an example of 
the first; lottery, of the second; and back¬ 
gammon, of the last See 8 Ired. 271. 
The decisions as to what constitutes gaming 
have not been altogether uniform; but 
under the statutes making it a penal offence, 
it may be defined as a waking on chance 
where chance is the controlling factor; 
• that betting on a horse race is so, see 18 Me. 
887 ; 2811L 498 ; 8 Blackf. 332 ; 9 Ind. 35; 
4 Mo. 580 ; 51 Ill. 478; contra, 28 Ark. 720; 
81 Mo. 85 ; 6 Gratt. 592 ; that a billiard table 
i* a gaming table; 28 How. Pr. 247 ; 89 
Iowa 42 ; contra, 15 Ind. 474 ; 84 Miss. 606. 
Baseball is a game of skill within the crim¬ 
inal offence to bet on such a game; 58 
Ark. 79. The following are additional ex¬ 
amples of illegal gaming: oock fighting and 
betting thereon ; 8 Mete. 282; 1 Hump. 480; 
the game of 44 equality; ” 1 Cra. 535; a 
“ gift enterprise ;" 5 Sneed 507; 8 Heisk. 
488; “keno;” 48 Ala. 122 ; 7 La. An. 651 ; 
“loto;” 1 Mo. 722; betting on “doo!:” 
89 Mo. 420; a teorpin alley; 29 Aln_ 82; 
«mfra, 18 6. E. Rep. (N. C.) 169. See 82 
N. J. U 158; stock-olock; 49 Minn. 448; 
ara£ ; 82 Tex. Cr. R. 187 ; throwing dioe or 
playing any game of hazard, to determine 
who shall pay for liquor or othpr article 
bought; 14 Gray 26, 890; or throwing dice 
for money; 91 Ga. 152; one who keeps tables 
on which 14 poker ” is played, but is hot 
directly interested in the game, is not guilty 
of gaining under the Virginia code; 82 
Gratt. 684; merely betting at 44 faro " is not 
carrying on the game; 58 Cal. 246 ; the law 
against any game cannot be evaded by 
changing the name of the game; 17Tex. 
191; athletic contests, when not conducted 
brutally, even when played fora stake, have 
been bald lawful; 2 Wear. Cr. L § 1465; 
betting upon a foot ltoo is puning within 
the meaning of a statute; 149 Maas. 124; 
pin pool has been held not to be a gambling 
game; 48 la. Ann, 1076. 

In general, at common law, all games are 
lawful, unless some fraud has been prac¬ 
tised or such games are contrary to public 
policy. Each of the parties to the contract 


must have a right to the money or thing 
played for. He must have given his fufl 
and free consent, and not have been en¬ 
trapped by fraud. There must be equality 
in.the play. The play must be conducted 
fairly. But, even when all these rules have 
bean observed, the courts will not counte¬ 
nance gaming by giving too easy a remedy 
for the recovery of money won at play; 
Bacon, Abr. It has been held that money 
lost at a game of 44 five-up” may be re¬ 
covered ; 12 So. Rep. (Miss.) 888. See also 
48 Mo. App. 48 ; 16 S. E. Rep..(Ga.) 90. 

But when fraud has been practised, as in 
all other cases, the contract is void; and in 
some oases, when the party hm been guilty 
of cheating, by playing with false dice, 
cards, and the like, ne may be indicted at 
common law, and fined and imprisoned ac¬ 
cording to tlie heinousness of the offence ,* 
1 Russ. Cr. 400. 

Statutes have been passed in perhaps all 
the states forbidding gaming for money at 
certain games, and prohibiting the recovery 
of money lost at such games; and-a court 
of equity will not lend its aid iu a gambling 
transaction either to the winner to compel 
payment of his unpaid accounts or to the 
loser who has paid hie loose* to enable him 
to recover them bock, whether the loeev 
pays his looses in cash or in negotiable secure 
ities ; 178 Pa. 525. 

Statutes which forbid or regulate places 
of amusement that may be resorted to for 
the purpose of gaming or which forbid al¬ 
together the keeping of instruments made 
use of for unlawful games, are within the 
polioe power of the legislature, and there¬ 
fore constitutional; Cooley, Const. Lim. 
749. 8ee 8 Gray 488 ; 29 Me. 457; 88 N. H. 420. 

The uncorroborated testimony of an ac¬ 
complice is sufficient to warfent a convic¬ 
tion of gaming; 89 Ga. 698. 

See, generally, Oliphknt, .Gaming (58 L 
L.); 4 Pothier 549—83 ; 5 Crim. L. Mag. 529 ; 
tM. m 7; 18 Myer'e Fed. Dec. 015x4 Law- 
son, Crim. Def. 680, 752 ; Gaming Houbss ; 
Wager; Hobbs Rack ; Pbize Fight. 

GAMING CONTRACTS. See Wager. 

GAHTffa HOUSES. In C riminal 
law. Houses kept for the purpose of per¬ 
mitting persons to gamble for money or 
other valuable thing. They are nuisances 
in the eyes of the law, being detrimental to 
the public, as they promote cheating and 
other corrupt practices; 1 Russ. Cr. 299 ; 
Rose. Cr. Ev. 063 ; 8 Den. 101. See 53 N. 
J. L. 064 ; 85 Me. 237 ; 53 Mo. App. 571. 

In an Indictment under a statute pro¬ 
hibiting gaming houses, the special facta 
making such a house a nuisance must be 
tfverrea; Whar. Cr. Law § 1400; Whar. 
Cr. PL and Pr. §§ 154,230 ; 5 Cra. 378. The 
proprietor of a gaming establishment 
cannot take advantage of a statute enabling 
a person losing money at a game of chance 
to recover it back ; 14 Bush 538. 

They are sometimes prosecuted as dis¬ 
orderly houses (g. v.). 

GANA5CIAL In Spanish Law. 

Property held in community. 

The property of which it is formed 
belongs in common to the two consorts, 
and, on the dissolution of the marriage, is 
divisible between them in equal shares. It 
is confined to their future acquisitions 
durante el matrimonio , and the/rufos or 
rents and profits of the other property. 
See 1 Burge, Confi. Laws 418; Abo & M. 
Inst. b. 1, t. 7, o. 5, § 1. 

All that which is increased or multiplied 
during marriage. By multiplied is under¬ 
stood all that is Increased by onerous cause 
or title, and not that which is acquired by 
a lucrative one ; 22 Mo. 254. See 18 Tex. 
684; Community. 

G AH AH Cl AL PROPERTY". See 

Gananhu,. 

GAHAHdAS. In Spanish Law. 
Gains or profits from the employment of 
gm&ncial property. White, N. Hec. b. 1, 

GANG-WEEK. In Ehgland, the time 
when the bounds of the pariah are lustrated 
ot gone over by the parish officers—Roga¬ 


tion week. Lond. Encyc. 

GANGIATORX Officers in ancient 
times whose duty it was to examine weights 
and measures. Skene. 

G ANTELOPE. A military punish¬ 
ment, in which the criminal running be¬ 
tween the ranks receives a lesh from each 
man. Lond. Encyc. This was called 
“ r unnin g the gauntlett,” the word itself 
being pronounced 44 gauntlett.” 

GAOL. (This word, sometimes written 
jail, is said to he-derived from the Spanish 
jaultL, a cage (derived from caula), in French 
g6ole y gaoL 1 M. & G. 222. note a.) A 
place for the confinement of persons 
arrested for debt or for crime and held in 
the custbdy of the sheriff. Webst. Diet. 

A prison or building designated by law 
or used by the sheriff for the confinement 
or detention of those whose persons are 
iudioially ordered to be kept m custody. 
See0 Johns. 22 ; 14 Viner, Abr. 9 ; Bacon, 
Abr. ; Dane, Abr, Index ; 4 Com. Dig. 619. 
It may be used also for the confinement of 
witnesses ; and, in general, now there is no 
distinction between a jail and a prison, ex¬ 
cept' that the latter Delongs to a greater 
extent of country ; thus, we say a state’s 

S ri son or penitentiary and a county jail. 

•riginally, a jail seems to have been a 
place where persons were confined to await 
further proceedings— e. g. debtors till they 
paid their debts, witnesses and accused 
persons till a certain trial came on, etc.— 
as opposed toprison, which was for confine¬ 
ment, as punishment. See 2 Poll. & Maitl. 
514, 518. A gaol is an inhabited dwelling- 
house, and a house within the statutes 
against arson ; 2 W, Bla. 682 ; 1 Leach, 4th 
ea. 09 ; 2 East, PI. Cr. 1020 ; 2 Cox, Cr, Cas. 
05; 18 Johns. 115; 4 Call. 109; 4 Leigh. 
683. See Penitentiary ; Prison ; Jail. 

GAOL-DELIVERY. In English 
Law. To insure the trial, within a certain 
time, of all prisoners, a patent, in the 
nature of a letter, was issuea from the king 
to certain persons, appointing them his 
iustioes ana authorizing them to deliver 
his gaols. S Bla. Com. 60 ; 4 id. 269. This 
was the humblest of the temporary judicial 
commissions so frequent in the fourteenth 
century ; 1 Poll. & Maitl. 179 ; but so few 
men were kept in prison, that the work was 
regarded as easy work winch might be 
entrusted to knights of the shire ; 2 id. 
043. See General Gaol Delivery ; Oyer 
and Terminer. 

GAOL LIBERTIES, GAOL LIM¬ 
ITS. A space marked out by limits, which 
is considered as a part of the prison, and 
within which prisoners are allowed to goat 
large on giving security to return. Owing 
to tne rigor of the law which allowed capias, 
or attachment of the person, as the first 
process against a debtor, statutes were from 
time to time passed enlarging the gaol 
liberities, in order to mitigate tho hardships 
of imprisonment: thus, tne whole city of 
Boston was held the “ gaol liberties ” of its 
county gaol. And so with a large part of 
New York city. Act of March 13, 1830. 
The prisoner, while within the limits, is 
considered as within the walls of the prison; 

6 Johns. 121. 

GAOLER. The keeper of a gaol or pri¬ 
son ; one who has the legal custody of the 
place where prisoners are kept. 

It is his auty to keep the prisoners in 
safe custody, and for this purpose lie may 
use all neceasary force ; 1 Hale, PI. Cr. 601 ; 
and a prisoner who assaults him in endeavor¬ 
ing to break gaol may be lawfully killed by 
him ; 1 Russ. Cr. Sharsw. ed. 860, £95. But 
any oppression of a prisoner, under a pre¬ 
tended, necessity, will be punished; for 
the prisoner, whether he be a debtor or a 
criminal, is entitled to the protection of the 
laws from oppression. He was indictable 
if by oppression he induced a prisoner to 
accuse another; 4 Bla. Com. 128 ; but this 
statute was repealed by 4 Geo. IV. c. 64, s. 

1, id. note. He is also indictable for suffer¬ 
ing an escape (q. v.), or for extortion ; 1 
Russ. Cr. Sharsw. -ed. 208. 

When a county court delivers persons 
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convicted by it of murder to a geolflir fofr 
safe-keeping till brought beck for execu¬ 
tion, the governor has no authority to 
countermand a Buhsequent order of that 
court requiring the gaoler to deliver t hem 
up, nor will the fact that a writ of error 
and supersedeas had been awarded each of 
the prisoners by the supreme court justly, 
the gaoler in refusing to deliver up the 
prisoners on the order of the court that 
committed them ; but the fact that a court 
having jurisdiction has granted the pris¬ 
oners a writ of habeas corpus will justify 
such a refusal ; 23 S. E. Rep. (Va.) 896. 

GARAGE A public or private place 
for the care and storage bf motor vehicles ; 
or a place in which such vehicles are kept 
for hire. Berry, Automobiles (4th ed) 

§ 1366 * _ 

G ARANDA. or G ARANTXA. A 
warranty. Spel. Gloss, 

GARANTTE. In French law, this word 
corresponds to warranty or covenants for 
title in English law. In the case of a sale 
this garantie includes two things : (1) 
Peaceful possession of the thing sold ; and 

absence of undisclosed defects (d^fauta 
caches) Brown. 

O ARA THINA. In old Lombardic law. 
A gift ; a free or absolute gift; a gift of 
the whole of a thing. Spel. Gloss. 

GARAUNTOR. In Old English 
Law. A warrantor or vouchee, who is 
obliged by his warranty (paraunfie) to war¬ 
rant ( garaunter ) the title of the warrantee 
(yaraunfe), that is, to defend him in his 
seisin, and if he do not defend, and the 
tenant be ousted, to give him land of equal 
value. Britt, c. 75. 

G ARB , or GARB A. A bundle or sheaf 

of com ; bundle. Fleta 1, 2, c. xii. 

GARBALLO DRO OLS or GAR- 
BALLES DSCOLE (L. Lat.; from gar- 
6a, a sheaf). In Bcotcn Law. Tithes of 
corn: such as wheat, barley, oats, prase, 
etc. Also called parsonage tithes {decima 
rectories ). Erskine, Inst. b. 11, tit. 10, § 18. 

GARBLE. In English statutes, toaort 
or cull out the good from the bad in spioes, 
drugs, etc. CoweL 

A garbier of apices was anciently in Lon¬ 
don an officer to inspect drugs and spioes, 
with power to enter and search any shop or 
warehouse and garble and clean the goods 
or direct it to be done. Stat. 6 Anne, o. 16; 
MozL & Whit. 

GARCBONS, GARCEONE8. Serv¬ 
ants who follow a oamp. Journeymen. 
Kelham, Wals. 242. 

GARCIO STOUB (O. Fr. Qarceons. 
servant). Groom of the stole. PL Cor. 91 
Edw. I. 

GARDE, or GARDIA (Garder, to 
watch). W ardahip; custody; care. The 
ju dgm en t, The wardship oc a city. Kal- 

GARDKLw. A constable ; a keepe r ; a 
guardian. Kelham. 


GARDEN. A piece of grou n d appro¬ 
priated to raising plants and Bowen. 

A garden is a parcel of a bouse, and pass¬ 
es with it; 2 Co. 82; Plowd. 171; Co. LiU. 
6 b, 56 a, b : Wood, LandL and Tenn. 909. 
Bat see F. Moore 94; Bee. Abr. Grants, 1. 
Bee CunnxaaL 

GARDEYN. Another form of Gab- 
dein ($. r.). Also, a garden. Burrill. See 
Gardien ; Gabdian. 

GARDEYNE. Another form of Gab- 
dian ( q. t».). Burrill. 

GARDIA or GTJARDIA. A word 
used among the feudists for custodia, or 
custody. Cunningham. See Gabd. 

GARB IAN, or GARDEYNE. Old 

forma of Guardian (f. p.J). Burrill. Bee 
also Gardein ; Gabdeth ; Gabdizn. 

GA&DIANUB. A guardian; defend¬ 
er; protector. 


a warden. Gordiantu eccleSici, a ohurch- 
warden. Gardianusquiyurajmrfutila, war¬ 
den of the Cinque Ports (a. v ). In feudal 
law, gardio. Spelman, Gloss* 

GARDIEN. Warden. Burrill. See 
Gardein ; Gardeyn ; Gardian. 

GARDINUM. In Old English Law. 

A garden. Beg. Orig. 1, b. 9. 

GARKNE (L Ft.). A warren; a privi¬ 
leged place for keeping animals. 

GARLAND A. A chaplet, coronet, or 
garland. 

GARNBSTUHA* In Old English 
Law. Victuals, arms, and other imple¬ 
ments of war, neoeesary for the defence of 
a town. Hat. Par. 1260. See Garnistura. 

G ARN ISH. In English Law. Money 
paid by a prisoner to bis fellow-prisoners on 
Lis entrance into prison. 

To warn. To garnish the heir is to warn 
the heir. Obsolete. 

GARNISHEE. In Practice. A per¬ 
son who has money or property in his pos¬ 
session belonging to & defendant, which 
money or property has been attached in liis 
hands, with notice to him of such attach¬ 
ment ; he is so called because he has had 
warning or notice of the attachment. 

From the time of tho notice of the at¬ 
tachment, the garnishee Is bound to keep 
the money or property in his hands, to 
answer the plaintiff's claim, until the at¬ 
tachment is dissolved or he Is otherwise 
discharged. See Serg. Att. 68; Wade, Att. 
831; Drake, Att.; Comyna., Dig. Attach¬ 
ment, E. 

Ordinarily all persons or corporations who 
may be sued, may also be summoned as 
garnishees; but a municipal corporation 
cannot be ; 02 Ga. 261; 05 uf. 747; 95 Tenn. 
499: 11 Utah 200 ; 16 So. Rep. (Ala.) 713; 
88 Ill. App. 27; 43 Kan. 294; 11 Mo. 60; nor 
canareceiver; 11 Ga. 13 ; 23 Texas508; 115 
Mass. 67; 114 ILL 287 ; or trustee appointed 
by the coart; 12 Md. 124 ; 106 Pa. 418; 44 
K. H. 127; and the garnishment of an 
agent is insufficient as a garnishment of 
the principal; 62 Mo. App. GO; but an at¬ 
torney may be summoned as garnishee 
of his client in some cases; 8 Ala. 812; 09 
Masa.187; 77Me. 105; 20 La. Ann. 188; 68 
N. H. 166. 

Aqy rights of the garnishee under exist¬ 
ing contracts with th9 principal debtor, be 
is to have the benefit of, as against 

the at taching creditor ; 152 U. S. 596. No 
judgment be rendered against a gar¬ 
nishee onlflw one is obtain eel against the 
principal defendant; 46 Ill. App. 468. It is 
competent for garnishees to represent in 
their own defence the rights of a third 
party to whom they are in law liable; 121 
U7s. 480. A garnishee has the right to set 
up any defenoe against attachment process 
which he could have done against the debt¬ 
or in the principal action ; 120 U. 8. 506. 

There are garnishees also in the action of 
detinue. They are persona against whom 
proceed is awarded, at the prayer of thp de¬ 
fendant, to warn them to come in and 
interplead with the plaintiff; Brooke, Abr. 
Detinue. See Attachment. 

GARNISHMENT. A warning to any 
one for his appearance, in a cause in which 
he is not a party, for the information of 
the oourt ana explaining a cause. Cow el. 

Now generally used of the process of at¬ 
taching money or goods due a defendant in 
the hands of a third party. The person in 
whoee hands Buch effects are attached is 
the garnishee, because he is garnished, or 
warned, not to deliver them to the defend¬ 
ant, but to answer the plaintiff's suit. The 
use of the form “ garnishee ” as a verb Is a 
prevalent corruption in this country. 

It is attachment in the hands of a third 
person, and so is a species of seizure by 
notioe; 41 Kan. 297, 596. 

For example, in the practice of Pennsyl¬ 
vania, when a writ of attachment issues 
against a debtor, in order to secure to the 
plaintiff a nl*lm due by a third person to 
such debtor, it is served on such third per¬ 
son. which notice or service is a garnish¬ 


ment, end he la called the garnishee. 

In detinue, the defendant cannot have a 
set. fa. to garnish a third person unless he 
confess the possession of the chattel or 
thing demanded ; Brooke, Abr. A nd when 
the garnishee comes in, lie cannot vary or 
depart from the allegation of the defendant 
in nis prayer of garnishment. The plaint¬ 
iff does not declare de novo against the gar¬ 
nishee ; but the garnishee, if he appears in 
due time, may have oyer of the original dec¬ 
laration to which he pleads. 

Where plaintiff in execution paid to the 
sheriff $1,000 as the value of tne debtor’s 
homestead interest, and the land was sold 
under execution, the money in the sheriff's 
hands was subject to garnishment at the 
instance of the other judgment creditors; 
GO III. App. 65 ; money taken from a person 
without nls consent by a sheriff acting as 
trespasser in so doing, and delivered by him 
to a third person claiming title thereto, is 
not subject of garnishment in the hands of 
the sheriff or to the third parties as the 
property of the_peraon from whom it was 
taken ; 40 Pao. Rep. (Wash.) 228. 

Bee Brooke, Abr.; Drake ; Wade ; Shinn, 
Attachment; Attachment. 

GARNISTURA. In Old Rngliah 
Law. Garniture; whatever is necessary 
for the fortification of a city or camp, or for 
the ornament of a thing. 8 Kymer 828; 
Du Cange ; Cowel; Blount. See Garnes- 
tuba. 

GARROTE. A mode of capital punish¬ 
ment practised in Spain and Portugal for¬ 
merly by a simple strangulation. The vio- 
tim,*usually in a sitting posture, is fastened 
by an iron collar to an upright post, and a 
knob, operated by a screw or lever, dis¬ 
locates the spinal column, or a am all blade 
severs the spinal cord at the base of the 
brain. Cent. Diot; Encyo. Diet. 

GARSUMME. In Old 'RnpMnh 
Law. An amercement or fine. Cowel. 
See Gbebscxb ; Grossomb ; Gersuma. 


GARTH. In English Law. A yard ; 
a homestead in the north of England. Cowel; 
Blount. 

A yard, garden, or backside. Kelham. 

GARYTOUR. In Old Sootoh Law. 

Warder. 1 Pitc. Crim. Tr. pt. 1, p. 8. 


v GAS. An aeriform fluid, used for illu¬ 
minating purposes and for fuel. 

From a legal point of view it is to be con¬ 
sidered with respect to the companies by 
which it is usually furnished, their status 
and obligations as affected by the nature of 
the business; and also whether the gas 
furnished by them is manufactured or nat¬ 
ural. 

Nature of the business. The business is 
not an ordinary one in whioh any person 
may engage as of common right, but a 
franohise of a public nature which, in the 
absence of constitutional restriction, may 
be granted by the legislature; 115 U. 8. 
650; id. 683 ; 88Fed. Rep. 669 ; 84Ky. 166. 
A grant of the right to lay pipes is valid, 
but it isa franohise to be strictly construed, 
and is void if the conditions are not com¬ 


plied with, pursuant to the legislative dec¬ 
oration in toe grant; id. 46. Buch a com¬ 


pany cannot spu, lease, or assign its corpo¬ 
rate privileges without consent of the legis¬ 
lature ; 80 Me. 582. 

They are not, however, always treated as 
strictly public corporations, but in some 
oases suen a company is said to be simply 
“ a private manufacturing corporation 
whioh furnishes gas to individuals as 
agreed. This of itself does not make it a 
public corporation 68 N. Y. 826. A com¬ 
pany furnishing gas to a municipality un¬ 
der contract is not performing such public 
service as to exempt it from ordinary taxa¬ 
tion ; 20 S. W. Rep. (Ky.) 484. 

A gas company having power to manu¬ 
facture and sell gas has an implied power 
to make all contracts necessary to that 
end; 86 Mo. 495. 


Natural Gas. The gas obtained from 
wells in coal and oil regions, and used for 
lighting and heating. In nature and char¬ 
acter, such gas has been termed “a rain* 
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tsral with peculiar attributes which require 
the application of precedents arising out of 
ordinary mineral rights, with more careful 
consideration of the principles involved 
than of the mere decisions. . . , Water and 
oil, and still more strongly, gas, may be 
classed by themselves, if the analogy be 
not too fanciful, as minerals ferct naturae. 
In common with animals, and unlike 
other minerals, they have the power and 
the tendency to escape without the volitioVi 
of the owner. Their * fugitive and wander¬ 
ing existence within thelimitsof a particu¬ 
lar tract is uncertain ; ’ (per Agnew, C. J. 
in 80 Pa. 147). They belong to the owner 
of the land, and are part of it, so long as 
they are on or in it, and are subject to his 
control; but when they escape, and go 
into other land, or come under another's 
control, the title of the former owner is 
gone. Possession of the land, therefore, is 
not necessarily possession of the gas. If 
an adjoining, or even a distant, owner, 
drills his own land, and taps your gas, so 
that it comes into his well and under his 
control, it is no longer yours, but his.” 
Per Mitchell, J., in 130 Pa. 235. 

Under a lease of land for the sole purpose 
of drilling and operating for oil and gas, the 
lessee’s-right in the surface of the land is in 
the nature of an easement of entry and ex¬ 
amination, with a right of possession where 
the particular place of operation is selected, 
and the easement of ingress and egress, 
transportation and storage ; id. 

Whether the words “other valuable 
volatile substance” in a lease when they 
were used with petroleum, rock, or carbon 
oil, will include gas is a question for a jury, 
as the words have no settled meaning ; 11 
Pa. 81. The words oil and gas in a lease 
have been held not synonymous; 6 Atl. 
Rep. (Pa.) 74; it is a fuel ; 114 Ind. 338; 
but it nas been held that a company incor¬ 
porated for supplying heat cannot also fur¬ 
nish natural gas; 108 Pa. 126. 

Natural gas is as much an article of com¬ 
merce as any other product of the earth ; 
120 Ind. 575 ; and a state statute making it 
unlawful for any person to conduct nat¬ 
ural gas out of tne state violates the pro¬ 
visions of the federal constitution vesting in 
congress the regulation of interstate com¬ 
merce ; id.; 118 Pa. 468. 

The business of transporting and fur¬ 
nishing natural gas is a public use, and the 
right of eminent domain may be constitu¬ 
tionally granted to companies engaged in 
it; 5 Cent. Rep. (Pa.) 564; the business is 
transportation of freight; 118 Pa. 408. 
Because of the public nature of the busi¬ 
ness taxation may be authorized for sup¬ 
plying it to municipal corporations ; 39 Fed. 
Rep. *51; and any unreasonable restraint 
upor the business is against public policy ; 
130 Ill. 268. It was held that unaer tne 
Pennsylvania general incorporation act of 
1874, under which companies for the manu¬ 
facture and supply oi gas were formed, 
natural gas companies could not be incor¬ 
porated ; 108 Pa. Ill; 111 id. 35. Conse¬ 
quently a general law was passed providing 
for such companies under which, when 
lawfully incorporated, may they exercise 
the right of eminent domain and the grant 
of the power is constitutional; 120 Ind. 
581 ; 63 Barb. 437 ; 115 Pa. 4; 160 id. 367 ; 
and the use of city streets for that purpose 
Imposes no additional servitude ; id. In 
Pennsylvania, the courts of common pleas 
may hear and determine controversies be¬ 
tween natural gas companies and munici¬ 
palities as to the manner of laying their 
pipes ; 115 Pa. 4. 

A right to take natural gas from land 
under the Pennsylvania act of Apr. 7, 1870, 
P. L. 58, is not land held in fee, subject to 
be sold under a special fi.fa % against an in¬ 
solvent corporation ; 162 ra. 78. The lessee 
for oil and gas, having drilled a well ami 
tapped the gas-bearing strata (the only one 
In tne land), has both the possession of the 
gas and the right to it, ana the owner will 
be enjoined from drilling ; 130 Pa. 235. A 
lessee for oil only who took from the well 
both oil and gas was held not accountable 
to the lessee for the gas, which is, like air 
and water, the subject only of qualified 


property by occupancy; 28 W. Va. 210. 
From the nature of the gas, a lease of well- 
rights is necessarily exclusive so far as con¬ 
cerns the leased premises themselves; id.; 
130 Pa. 235. A person who has a natural gas 
well on his premises lias the right to explode 
nitro-glycerine therein for the purpose of 
increasing the flow, although such explo¬ 
sion may liave the effect to draw gas from 
the land of another ; '181 Ind. 590. 

See also as to natural gas, 80 Cent. L. J. 
407 ; 20 Am. L. Reg. 03,102 ; 34 Am. & Eng. 
Corp. Cas. 46-8. 

The rights and liabilities of gas com¬ 
panies are, in the main, the same, whether 
they are engaged in the business of supply¬ 
ing artificial or natural gas. 

Municipal lighting. The business is 
usually carried on by companies acting 
either under a legislative or municipal fran¬ 
chise or contract, or directly by the munic¬ 
ipality under express legislative authority 
or implied power. 

As to the implied power of a municipality 
to light its streets, etc., see Electric Light. 

A municipal corporation havingpower to 
light its own streets, and erect and main¬ 
tain gas works lias implied power to con¬ 
tract with others to do so; 84 Ky. 168. A 
municipal council exceeds its power, in 
granting an exclusive privilege ; 43 Ohio 
St. 257 ; at least, without legislative au¬ 
thority ; 3 Cent. Rep; (Pa.) {@1. The au¬ 
thority to lay mains and pipes in streets 
and provide gas does not give an exclusive 
right to the use of the streets for that pur¬ 
pose ; 21 Ohio L. J. 94. 

A city engaged in making and selling gas 
is quoad hoc a private corporation, not leg¬ 
islating but making contracts which bind 
it as a natural jierson, and cannot be im¬ 
paired by the legislature; 31 Pa. 175. 

The grant of an exclusive privilege is a 
contract none the less because the business 
requires supervision by public authority, 
ana such grant does not restrict the power 
of regulation by the state; 115 U. S. 650. 
A grant by a city, under legislative author¬ 
ity, of an exclusive privilege for a term ol 
years of supplying tne city and its people 
with gas, does not prevent the city from 
erecting its own gas works unaer a state 
law giving it power to do so ; 146 U. S. 258. 
the grant of an exclusive privilege with an 
option to the city to buy tne plant does not 
bind the city to maintain it when the sale 
of the plant is refused on application, but 
the city must elect whether it will purchase 
at the pride fixed by referees before they 
are chosen, and until the city does so agree 
it is not a breach of contract for the com¬ 
pany to refuse to join in selecting referees; 
87 Ala. 245. U nder a grant for a term of 
years of Che exclusive privilege for this pur¬ 
pose, the right to use the streets for light 
other t han gas is not implied and must be 
authorized; 11 Ky. L. Rep. 840. Iu this 
case it was held that the city had power to 
contract with another person for eleotrio 
lighting, and pay for both gas and electrio 
ity, but it could not dispense with the gas 
company’s gas without liability for breach 
of contract. When an exclusive privilege 
of lighting the city and using the streets 
was given by the city to one comparer for 
a term of years, in consideration of low 
rates, to citizens, it did not estop the mu¬ 
nicipal corporation from subscribing to the 
stock of a new gas company seeking to in¬ 
troduce gas ; 8 Wall. 64. As to municipal 
authority to light streets, see 150 Mass. 592 ; 
8 L. R. A. 487 ; Electric Light. 

The use of hiqhtoays. The right to lay 
gas pipes in public highways'can in general 
be granted only by tne legislature. Such 
is the established iule both In England and 
in thiscountry ; 10Q. B. 1012 ; 28 L. J. Q. B. 
42 ; 2 Ex. Div. 429 ; 4 Bell, App. Cas. 874 ; 
2 El. & El. 650 ; 29 N. J. Eq. 242 ; 18 Ohio 
St. 262. In a city it may be granted by 
the municipal or local authorities when 
■empowered by the legislature to do so; 25 
Conn. 19; 80 Barb. 24; in Massachusetts it 
was said to be not clear whether the city 
could act without authority from the state; 
per Gray, J., in 18 Allen 100 ; but in Mich¬ 
igan It was held to be essentially a matter 
of local control; 88 Mich. 104. The city 


may forbid opening the streets within cer¬ 
tain periods as a regulation, but a prohibi¬ 
tion of digging up the street to introduce 
gas on the opposite side of it is an unreason¬ 
able exercise of authority ; 12 Pa. 818. In 
rural highways the laying of gas pipes is held 
to impose a new servitude not contemplated 
In the condemnation ; 02 N. Y. 386 ; Mills, 
Em. Dom. § 55; 160 Pa. 867 ; but in city 
streets it does not'; id. See 12 Am. & Eng. 
Corp. Cas. 834; Eminent Domain ; High¬ 
way; Street. 

Obligation to supply gas. The difference 
of opinion as to tne public character of gas 
companies necessarily results in contradic¬ 
tory decisions as to whether the companies 
are under a public duty to supply gas on 
request. By the more recent decisions they 
are held to be subject to the duty of fur¬ 
nishing gas upon reasonable terms to any 
one who applies for it, especially if the fran¬ 
chise is exclusive ; 25 Md. 1; 7 (las J. 418 ; 
14 id. 927 ; 17 id. 663 ; 0 Wis. 539 ; 12 Rob. 
La. 878 ; 07 Cal. 120; 4 Cush. 60; and the 
rule also applies where it is not; 52 Mich. 
499 ; and companies may be compelled to 
do bo by mandamus ; 45 Barb. 136. On the 
other hand it has been held that they are 
under no public duty tosupplv gas ; 30 Conn. 
521 ;0C. B.N.6.239; 20 uTC.Q. B. 233 ; 12 
Allen 75 ; L. R. 15 Eq. 157 ; 27 N. J. L. 245. 
The last case was put solely on the lack of 
precedent and is practically overruled ; 20 
ft. J. Eq. 77. 8ee 34 N. E. Rep. (Ind.) 818. 

The principle of Munn v. Illinois has been 
applied to gas works ; 47 Ohio St. 1. But 
the right to regulate rates is not arbitrary, 
even where given to a municipality by the 
legislature ; the right to charge reasonable 
rates is part of the contract of the company 
with the state, and this reasonableness is a 
matter for judicial determination ; 72 Fed. 
Rep. 818. See Rates. 

A gas company which has been granted 
the exclusive privilege of supplying gas in 
a city for a certain number of years, undei 
an agreement that at all times it would 
supply the citizens for private use with a 
sufficient quantity of gas, need not leave a 
gas meter in the house of a citizen who is 
using electric light, furnished by another 
company, so that in case of accident to the 
electric light he may use the gas; 13 So. 
Rep. (Ala.) 018. 

Rules and Regulations. In the conduct 
of their business such companies may make 
and enforce rules and regulations if fair 
and reasonable. Regulations have been 
held to be reasonable, requiring a deposit; 
0 Wis. 539; 52 Mich. 499; and that a writ¬ 
ten application should be signed; 11 Wis 
234; but such an application cannot be 
made to embrace an agreement to be bound 
by illegal rules and regulations; 15 Wis. 
8l8. Regulations may be enforced reepectr 
ing the care and treatment of meters; 12 
Phila. 511; and inspection of the same, and 
of pipes; 80 Gas J. 836 ; but visits must be 
made at stated times and with notice; 6 
Wis. 539. Regulations held unreasonable 
or oppressive, and therefore non-enforcible, 
are that after the admission of gas the pipes 
may not be opened without a permit under 
penalty of treble damage ; id. ; that meters 
be placed upon main pipes of apartment 
buildings instead of smaller pipes of indi¬ 
vidual occupants; 104 Mass. 95 ; that rents 
should be payable half yearly in advance 
with penalty twenty days after default 
enforcible by cutting off the attachment 
until payment of fhe arrears and additional 
half year in advance ; 29 N. J. Eq. 77. 

The right to cut off the supply. The com¬ 
pany or the municipality has, as a general 
rule, the right to cut off the supply of gas 
If the bill for supplying it is not paid with¬ 
in a limited period. Such a provision by 
ordinance is a reasonable regulation; 182 
Pa. 288; and furnish ing gas without objec¬ 
tion or account of former indebtedness is 
not a waiver of the right to shut off the gas 
for such prior indebtedness; 45 Barb. 136 ; 
but in New York the right was held not to 
extend to indebtedness of a former occu¬ 
pant of the premises; 88 N. Y. Super. Ct. 
185; L. R. 4C. P. D. 410 ; 12 Rob. (La.) 
807. Even- when the company has the right 
by stair.te to out off the supply for non- 
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payment of n'puLir chwws it does not ex¬ 
tend to charges for special service ; 20 U. C. 
g. B. •>;$ ; nor can the supply l hi cut off 
from one house for non-payment for an¬ 
other supplied under a different contract; 
25 Mil. t ; 7 Grant. l T . t*. 1 12 ; and even when 
the contract authorizes refusal to continue 
a supply in case of default in payment for 
•• auv premises" of the owner it will apply 
only* to future defaults; 1 Mackey 331. 
Whenever there is a controversy as to the 
indebtedness the consumer may have an 
injunction ; GO How. Pr. 814. As to the 
measure of damages st'O that title. See 
also Water. 

ZiahiYify/or negligence. Gas companies 
and others using or generating gas. artifi¬ 
cial or natural, are subject to the general 
principle that one who uses a force which 
tie cannot control is liable for the conse¬ 
quences. and where it may lie controlled by 
due care and scientific knowledge and ap¬ 
pliances he who receives the profit must 
bear the responsibility ; 3 C. B. 1 ; they 
are liable for negligence which must in¬ 
volve the emission of, required by, or the 
doing of something forbidden by, reason¬ 
able care ; 122 Mass. 319 ; 2 Fost. & F. 437 ; 
what is such care is not capable of exact 
definition but must vary with and conform 
to the exigencies of tlie situation ; 8 Gray 
123; 129 Mass. 318; the obligation is in¬ 
creased hy the dangerous character of the 
force under control; 132 Pa. 355 ; 12 It. I. 
149 ; 31 S. W. Rep. (Mo.) 115, affirmed, 34 id. 
308 ; and it extends to the company *9 agents 
and servants; 82 Ky. 432; 12 R. I. 149. 
The company is liable for such conse¬ 
quences as were natural and probable and, 
in view of the nature of the agency, ought 
to have l>een foreseen ; 99 Pa. 1 ; 152 id. 
333; 8 Allen 169; 3 id. 410. See Causa 
Proxima non Remota. ; 78 Cal. 517; 44 
N. Y. 459. 

Where the municipality is held liable in 
damages for an injury resulting from the 
negligence of a gas company in failing to 
keep in repair its apparatus located under 
the sidewalk, the company is liable over to 
the municipality; 161 U. 5. 316. 

The company is bound to exercise reason¬ 
able care in the location, structure, and 
repair of its pipes to prevent escape of gas 
so as to become dangerous to life or prop¬ 
erty ; L. R. 7 Exch. 96 ; 129 Mass. 318 ; 129 
Lnd. 472 ; Whether by reason of explosion 
or initiation ; 65 JIun 378; it must also 
provide with the like care for the inspec¬ 
tion of pipes and repairing leaks ; 34 S. W. 
Itep, (Ark.) 547 ; 4 Fost. & F. 321; and the 
discovery of such leaks; 82 Md. 113; 1C5 
Mass. 411; 148 N. Y. 112 ; 152 Pa. 355 ; and 
the safe condition of its apparatus author¬ 
ized to be placed under the streets; 161 
U. S. 31G. The failure to use such care 
makes the company jointly liable with one 
who seeks for the leak with a lighted 
match, for the results of an explosion ; 34 
S. W. Rep. (Ark.) 549. Thefnere fact that 
the gas was exploded by a lighted match 
will not relieve the company whose negli¬ 
gence caused the leak ; 152 Pa. 355. It is 
aot contributory negligence to search for 
a gas Leak with a lighted match ; 33 8. W. 
Rep. (Ark.) 547 ; or a candle; 147 N. Y. 
529. A city as a manufacturer and dis¬ 
tributor of gas is liable for negligence of 
its officers, and its agents are bound to the 
exercise of due care in like maimer as those 
of a private corporation; 105 Pa. 41; but not 
unless there is negligence; 13 Phila. 173. 

Where the gas company is authorized by 
the legislature the public may not recover 
damages, but it will be liable to a private 
person ; 04 Barb. 55 ; 6 Lans. 467. A gas 
company before turning on gas into an 
apartment house must use seasonable pre¬ 
cautions to ascertain that the pipes in the 
building are in such condition that it will 
lot flow out into the apartments of tenants, 
*ho have not applied for it, to their injury ; 
per Peckham. J., in 147.N. Y. 529. For an 
elaborate note on the liability for negli¬ 
gence In the escape and explosion of gas, 
see 29 L. E. A. 837; 10 Alb. L. J. 460. See 
*ho Negligence. As to gas-as a nuisance, 
see that title. 

■Remedies. An injunction will bo granted 


to restrain a company from iinproi>ei lv cut¬ 
ting off the supply on the ground of irre¬ 
parable injury; 64 How. Pr. 83; L. R. 28 
Ch. D. 138 ; 14 Gas J. 027 ; a private owner 
oannot ask for un injunction against acts 
of companies in laying pipes until a request 
to the municipal authorities to do it and 
their refusal; 142 Mass. 417 ; and one com¬ 
pany will pot be rest mi lied at suit of an¬ 
other ; 40 N. J. Eq. 427. When the gas be¬ 
comes a nuisance by defective pipes, the 
municipality may abate it and will not be 
restrained, Dut when it is not a nuisance a 
bill for injunction will not be sustained at 
suit of the municipality ; 5 Cent. Rep. (Pa.) 
669. 

Mandamus. Will lie to compel a supply 
of gas either artificial; 4 Cush. 00 ; 56 Cal. 
431 ; 45 Barb. 137; or natural ; 34 N. E. 
Rep (lnd.) 818. 

A claim that gas is of poor quality is no 
defence to an action for the supply of it; 
32 Gas J. 5 ; 3 id. 5 ; but it may be shown 
that the gas was put out by air passing 
through the tubes, the contract being to 
pay for gas only, and the meter not being 
conclusive; 65 Iiun 621. An action will 
not lie against a gas company by a con¬ 
sumer for the failure of the company to 
give him a supply of gas of the amount and 
purity required by law ; [1890] 1 Q. B. 592. 

Connecting a rubber pipe with gas mains 
and taking off the gas therefrom is larceny; 
Dears. C. 0. 203 ; 1 Cr. Cas. Res. 172. 

As to pipes in the ground, whether real 
or personal, see 12 Am. & Eng. Corp. Cas. 
334 ; and as to gas apparatus generally, see 
Fixtures. 

See, generally, Foote & Everett, Inc. 
Comp, operating under Mun. Franchises; 
Greenough. Dig. Cas. as to Gas Comp.; 
Harris, Damages ; 2 Lawson, Rights and 
Remedies 570 ; 27 Am. L. Reg. 277 ; 4 Am. 
& Eng. Corp. Cas. 70, 567 ; 16 id. 588-615. 

GAST ALDERS* A temporary gov¬ 
ernor of the country. Blount. A steward 
or baUiff. Spel. Gloss. 

GASTEL (L. Fr.). Wastel; wastel* 
bread; the finest kind of wheat bread. 
Britt, c. 30; Kelham. 

G ASTUTE (L. Fr.). Waste or unculti¬ 
vated ground. Britt, c. 57. 

GATE (Sax. gcat ) at the end of names 
of places, signifies way or path. Cunning¬ 
ham, Law Diet. 

In the words beasf-^raCcand cattle-gate , it 
means a right of i»asture : these * rights are 
local to Suffolk and Yorkshire respective¬ 
ly ; they are considered as corporeal hered¬ 
itaments, for which ejectment will lie; 2 
Stra. 1084 1 Term 137 ; anil are entirely 
distinct from right of common. The right 
is sometimes connected with the duty of re- 

I lairing the gates of the posture : and per- 
iapp the name comes from this. 
GATE-WAYS. See Through Route. 

GAUDIES. A term used in the Eng¬ 
lish universities to denote double commons. 

GAUGER.. An officer appointed to ex¬ 
amine all tuns, pipes, hogsheads, barrels, 
and tierces of wine, oil, and other liquids, 
and to give them a mark of allowance, as 
containing lawful measure. 

GAUGETUM. A gunge or guaging; 
a measure of the contents of any vessel. 

GAUNTLET. See Gantelope. 

GAVEL. In Old English Law. Tri¬ 
bute ; toll; custom ; yearly revenue, of 
which there were formerly various kinds. 
Jacob, Law Diet.; Taylor, Hist. Gavelkind, 
26, 102. See Gabel. 

GAVELBRED. In English Law. 

Rent reserved in bread, corn, or pi'ovision ; 
rent payable in kind. Cowel. 

GAVELCESTER. See Gavelsester. 

GA VELCHEBT ER. A certain meas¬ 
ure of rent-ale. Cowel. 

GAVELET, An obsolete writ, a kind 
of cessavit( q. v.) t used in Kent. Cowel. 

The Kentish custom of* forfeit un*. l.s 
Ilarv. L. R. 40. See ThiikiMvkkks (’iii'HT. 


GAVELGELD. Sax gavel, rent, geld, 
pnyment). That which yields annual profit 
or toll. The tribute or toll itself. 3 Mon. 
Angl. 155; Cowel; Du Cange, Oavelgida. 

GAV BLHERl'E. A customary ser¬ 
vice of ploughing. Du Cange. 

GAVELKIND. The tenure by which 
almost nil lands in England were held prior 
to the Conquest, anil which is still pre¬ 
served in Kent. 

All the sons of a tenant of gavelkind lands 
take equally, or their heirs male and fe¬ 
male by representation. The wife of such 
tenant is dowable of one-half the lands. 
The husband of such tenant has curtesy, 
whether issue be born or not, but only of 
one-half while without issue. Such lands 
do not escheat, except for treason or want 
of heirs. The heir of such lands may sell 
at fifteen years old, but must himself give 
livery. The rule as to division among 
brothers in default of sons is the same as 
among the sons. Digb. R. P. 46. 

Coke derives gavelkind from “ gave all 
kinclc ; ” for this custom gave to all the 
sons alike ; 1 Co. Litt. 140 a ; Lambard, from 
gavel , rent,—that is, land of the kind that 
pays rent or customary husbandry work, in 
distinction from lands held by knight ser¬ 
vice. Perambulations of Kent, 1056, p. 585. 
See Encyc. Brit. ; Blount; l Bla. Com. 74 : 
2 id. 84 ; 4 id. 408 ; 1 Poll. & Maitl. 165 : 2 
id. 269, 416. 

GAVELLER, An officer of the Eng¬ 
lish crown, who had the management of 
the mines- and quarries in the Forest of 
Dean and Hundred of St. Briavcls, subject, 
in some respects, to the control of commis¬ 
sioners of woods and forests. He granted 
gales to freo miners in their proper order, 
accepted surrenders of gales, and kept the 
registers required by the acts. There was 
a ucputy-gaveller who appears to have ex¬ 
ercised most of the gaveller’s functions. 
Sweet. 

The First Commissioner of Woods, Forests 
and Land Revenues is now ex-offiew the 
gaveller. He is empowered to appoint 
deputies, and the deputies grant gales to 
free miners ( 7 . r.) in their proper order, 
accept, surrenders of gales, and keep the 
registers required by statute. Byrne. See 
Gale. 

GAVELMAN. A tenant who is liable 
to tribute. ttoinncr, Gavelkind, p. 33 ; 
Blount. Gavelingmen were tenants who 
paid a reserved rent, besides customary ser¬ 
vice. Cowel. 

GAVELMED. A customary service of 
mowing meadow-land or cutting grass (con- 
suetudo ialcandi). Soumer, Gavelkind, 
App. ; Blount. 

GAVELREI?. In Old English Law. 

Bedreap or bidreap ; the duty of reaping at 
the bid or command of the lord. Somn. 
Gavelkind 19, 21 ; Cowel. 

GAVELSE 8 TER, or GAVELCES¬ 
TER. A certain measure of rent-ale. 
Wharton. 

GAVEL WERE (called also Gavelweek). 
A customary service, either matiuopera, by 
the person of the tenant, or carropera, by 
his carts or carnages. Philliiis, Purvey¬ 
ance ; Blount; 8 omner, Gavelkind 24 ; Du 
Cange. 

GAYNER. See Gainer. 

GAZETTE. The official publication of 
the British government, also called the 
London Gazette. It is evidence of acts of 
state, and of everything done by the queen 
in her political cap;tcity. Orders of adjudi¬ 
cation in bankruptcy are required to be 
published therein, and a ropy of the Gazette 
containing such publication is conclusive 
evidence of the fact, and of the date there¬ 
of. Moz. <Sfc W. 

GEBOCCED (Anglo-Saxon). Conveyed. 
GEBUR(Sax.). A l>ooi\ Maitl. Domesd. 
37. 

GEBURSCIPA, or GEBURSCIR. 

Neighbor)mud, or ;uIjo,,.i 1 :ti district. Cun- 
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GEBURflCRIPT. Neighborhood or 
adjoining district. CoweL 

GBBUBU8. In Old English Law. 
A country neighborhood; an inhabitant of 
the same gaburscript, or village. CoweL 

GEBOCIAN (from Bax. hoc). To con- 
boc land ,—the grantor being said to 
*,ian the grantee of the land ; 1 Reeve, 
list, Eng. Law. 10. But the better opinion 
would seem to be that boe land was not 
transferable except by descent. See Du 
Cange, Liber; Bocland ; Folcland. 

GELD (from Sax. gildan ; Law Lat. gel- 
dum). A payment; tax, tribute. Laws of 
Hen. I. c. 2 ; Charta Edredi Regis apud In¬ 
gulf urn, o. 61; Mon. Ang. t. 1, pp. 52, 211, 
379; t. 2, p. 161; Du Cange ; Blount. 

The compensation for a crime. 

We find geld added to the word denoting 
the offence, or the thing injured or de¬ 
stroyed ^md the compound taking the mean¬ 
ing of compensation for that offence or the 
value of that thing. Capitulare 3, anno 618, 
cc. 23, 25 ; Carl Magn. So, i cergeld, the 
compensation for killing a man, or his 
value ; orfgtld , the value of cattle; angeld, 
the value of a single thing; octogeld, the 
value eight times over, etc. Du Cange, 
Oeldum. 

GELDABTT.TS. In Old English 
Law. Taxable. 

Same as geldabU (q. r.). Jacob. 

GELD ABLE. Liable to be taxed. 1 
PolL So Maitl. 552; Kelliam. 

GELDING. A horse that lias been cas¬ 
trated, and is thus distinguished from a 
horse in his natural and unaltered condi¬ 
tion. 4 Tex. App. 220. 

GEMMA (Lat). In the Civil Law. A 
gem; precious stones. Gems are distin¬ 
guished by their transparency: such as 
emeralds, chrysolites, amethysts. Dig. 84, 
2, 19, 17. 

GEMOT {gemote, or mote; Sax., from 
gemeltand , to meet or assemble; L. Lat. 
'jemotum). An assembly; a mote or moot, 
meeting or public assembly. 

There were various kinds: as, the untena- 
gemot , or meeting of the wise men ; the 
folc-gemot , or folc-moot, the general assem¬ 
bly of the people; the shire-gemot , or coun¬ 
ty court; the burg-gemot , or borough 
court; the hundred-gemot, or hundred 
court; the hali-gemot, or court-baron ;* the 
kalmote , a convention of citizens in their 
public hall; the holy-mote, or holy court; 
the swauimotc, or forest court; the ward¬ 
mote , or ward court; Cunningham, Law 
Diet. And see the several titles. 

GENEALOGY. The summary history, 
or table of a family, showing how the per¬ 
sons there named are connected together. 

It Is founded on the idea of a lineage or family. 
Persons descended from the common rather consti¬ 
tute a family. Under the idea of degrees is noted 
the nearness or reznotenees of relationship in -which 
one person stands with respect to another. A series 
of several persons, descended from a common pro- 
pen It or, is called a lint. Children stand to each 
other in the relation either of full blood or half- 
blood, according as they are descended from the 
■same parents or have only one parent in common. 
For illustrating descent and relationship, genea¬ 
logical tables are constructed, the order of which 
depends on the end in view. In tables the object of 
which is to show all the individuals embraced in a 
family, It is usual to begin with the oldest progeni¬ 
tor, and to put all the persons of the male and fe¬ 
me !e sex in descending, and then In collateral, lines. 
Other tables exhibit the ancestors of a particular 
person In ascending lines both on the father's and 
tlie mother's side. In this wav four, eight, sixteen, 
thirty-two. etc., ancestor are exhibited, doubling At 
every- degre^ Some tables are constructed In the 
form of a tree, after the model of canonical law 
(arbor ron*anguinitatis), with the progenitor be¬ 
neath, for the root or stem, See Consanguinity. 

GENEARCH. The head of the family. 

GENEATH. In Saxon Law. A 
villein, or agricultural tenant (triUarm* 
villicus ); a -hind, or farmer (Jlmarius tub- 
ticu8). Spel. Gloss. 

GENER (Lat.). A son-in-law. 

GENERAL ACCEPTANCE. An 

acceptance is general when it imports an 
absolute acceptance precisely in conformity 


to the tenor of the bill itself. It is condi¬ 
tional or qualified when it contains any 
qualification, limitation or condition, differ¬ 
ent from what is expressed on the face of 
the bill, or from what the law implies, upon 
a “general acceptance.” It is qualified when 
the drawee absolutely accepts the bill, but 
makes it payable at a different time or place, 
or for a different firm, or in a different mode 
from that which is the tenor of the bill. 3 
Bush (Ky.) 628. See Conditional Ac¬ 
ceptance. 

GENERAL (or PUBLIC) ACT. An 

act of the legislature which regards the whole 
community; a universal rule, of which the 
courts of law are bound to take notice 
judicially and ex ojficio. 1 Bl. Com. 85, 86. 
See Public Act. 

GENERAL AGENT. See Agent. 

GENERAL APPEARANCE. See 

Appearance, Common Appearance. 

GENERAL ASSEMBLY. A name 
given in some of the et&t* s to the senate 
and house of representatives, which com¬ 
pose the legislative body.See Judi< atories. 

GENERAL ASSIGNMENT. An as¬ 
signment of all one’s property for the bene¬ 
fit of his creditors, and necessarily in¬ 
cludes an assignee who Bh&ll by the terms 
of the instrument, or as an inference from 
those terms, take as a trustee for the cred¬ 
itors. 18 N. Y. S. 284 

A general assignment for the benefit of 
creditors embraces any conveyance by a 
debtor of substantially all his property to 
a party in trust to collect the amounts owing 
to him, to sell and convey the property, to 
distribute the proceeds of the property 
among his creditors, and to return the 
surplus, if any, to the debtor. It includes the 
ordinary form of conveyance to an assignee 
for the benefit of creditors, a deed of trust 
(q. v.) t or a bill of sale for the benefit of 
creditors. 1 Loveland, Bankruptcy 4th ed,, 
$ 152. See Assignment. 

GENERAL AVERAGE. A loss aris¬ 
ing out of extraordinary sacrifices made, or 
extraordinary expenses incurred, for the 
joint benefit of a ship and cargo. 19 S. W. 
Rep. (Ky.) 10. 

The scuttling of a ship by the municipal 
authorities of a port, without the direction 
of her master, to extinguish a fire in her 
hold, is not a general average loss; 157 
U. S. 866 ; which see generally on the sub¬ 
ject. See Average ; Following Basis. 

GENERAL CHALLENGE. A chal¬ 
lenge for cause to a particular juror, upon 
a ground which disqualifies him from serv¬ 
ing in any case. Cal. Pen Code § 1071.See 
Challenge. 

GENERAL CHARACTER. The gen¬ 
eral character is the estimation in which a 
person is held in the community where he 
has resided, and, ordinarily, the members 
of that community are the only proper wit¬ 
nesses to testify as to such character. Ac¬ 
cordingly a witness who goes to the place 
of the former residence of a party to learn 
his character will not be allowed to testify 
as to the result of his inquiries. 2 Wend. 
354. See Character. 

GENERAL CHARGE. The charge 
or instruction of thecourt to the jury upon 
the case, as a whole, or upon its general 
features and characteristics. See Charge. 

GENERAL CIRCUIiATION. That 
of a general newspaper only, as distin¬ 
guished from one of a special or limited 
character; 1 Lack. Leg. N. (Pa.) 114. 

For a paper to have a general circulation, 
It was held not necessary that the newspaper 
circulate to any considerable extent, if at all, 
out of the state, nor that it circulate in every 
county in the state, but it must extend 
beyond the county in which it is published. 
The court said ‘ “If the circulation of a 
paper in one county is a general circulation, 
then why is not the same true if it circulates 
in a village, township, or other subdivision 
of a county?” 14 A. A E. Encyc. 949; 35 
Neb. 676. Where a statute required publi¬ 


cation in three papers of general circulation, 
it was held that this required only a publication 
in a general newspaper as distinguished from 
one of special or limited character. Id.; 1 
Lack. Leg. N. (Pa.) 114. 

GENERAL COUNCIL. A council of 
bishops of the Roman Catholic Church, 
from different parts of the world. 

A name sometimes applied to the Bri tish 

GENERAL COURT. The official 
name of the legislature in Massachusetts and 
New Hampshire. Stand. Diet. 

May be the legislature of any state, so 
called from having had, in colonial days, 
judicial power. Webster. 

GENERAL OftKUlT. The character 
of a witness as one generally worthy of 
credit. There is a distinction between this 
and particular credit, which may be af¬ 
fected by proof of particular facts relating 
to the particular action; 5 Abb. Pr. n. s. 
283. 

GENERAL CUSTOM. See Custom. 

GENERAL DAMAGES. See Dam¬ 
ages. 

GENERAL DJBIlultRKli. See De¬ 

murrer. 

GENERAL DENIAL. See Denial : 
Plea ; Traverse. 

GENERAL DEPOSIT. Of money in 
a bank, it means one to be returned to the 
depositor in a like sum, but not the same 
money which was deposited. 43 Ill. App. 
340 ; 43 Ala. 188. See Deposit ; Special 
Deposit. Same as irregular deposit ( q . v .). 

GENERAL ELECTION. An elec¬ 
tion of officers of the general government, 
either federal or state, as distinguished from 
an election of local officers. . 

One held to choose an officer after the 
expiration of the full term of the former 
officer, as distinguished from one held to 
fill a vacancy occurring before the expira¬ 
tion of the full term for which the incum¬ 
bent was elected. 52 Cal. 164 

In England. An election, following a 
dissolution of Parliament, in which every 
constituency elects a memoef. Stand. Diet. 
See Election ; Special Election. 

GENERAL EXECUTOR. See Ex¬ 

ecutor. 

GENERAL FIELD. A number of 
separate lots or parcels of Land inclosed 
together and fenced as a single field. 14 
Mass. 440. 

GENERAL FUND. A phrase used 
in some states as ft collective designation of 
all the assets of the state available for the 
support of the state government and for 
defraying the ordinary appropriations of 
the legislature. It is so used in New York ; 
27 Barb. 575, 5S6 ; and also in Delaware in 
the messages of the governor and other 
state papers to distinguish such funds as 
are available in the hands of the 6 tate 
treasurer for general purposes from assets 
of a special character, such as the school 
fund. 

GENERAL GAOL DELIVERY. 
In English Law. One of the four com¬ 
missions issued to judges holding the as¬ 
sizes, which empowers them to try and 
deliverance make of every prisoner who 
shall be in the gaol when the judges arrive 
at the circuit town, whether an indictment 
has been preferred nt any previous assize 
or not. 

It was anciently the course to lssruo special writs 
of gaol delivery for each prisoner, which were called 
writs de bona et malo ,* but, these being found In¬ 
convenient and oppressive, a general commission 
for all the prisoners has long been established In 
their stead. 4 Steph. Com, 888, 834; 8 Hawk. PL Cr. 
14 2A, 

fander this authority It was necenary that the 
gaol be cleared and delivered of all prisoner* In it, 
whenever or before whomever Indicated o. for 
whatever crime. Such deliverance took place when 
the ponton If either acquitted, convicted, or sen¬ 
tenced to punishment. Bract. 110. See Coetrtb or 
Oykr 4 ND Tmunaxa un> Qnnut Giol Dxuvxar; 
Gaol Dsuvnar ; 
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OSNEBAL HfPARLAN CS. In 

Pleading. On© granted upon a prayer in 
which the defendant reserves to himself no 
exceptions. 

GENERAL IN CLOSURE ACT. The 

Stat. 41 Geo. 111. e. 109. which consolidated 
a number of regulations respecting the in- 
closure of common holds ana waste lands. 
See $ and 9 Viet. o. I IS : Inolosure. 

GENERAL ISSUE. In Pleading. 

A plea which denies or traverses at once 
the whole indictment or declaration, with¬ 
out offering any special matter to evade it. 

It is called the general issue because, by 
importing an absolute and general denial 
of what ia alleged in the indictment or dec¬ 
laration. it amounts at once to an issue. 

2 Bla. Com. 305. In the early manner of 
pleading, the general issue was seldbm used 
except where the party meant wholly to 
deny the charges alleged against him. 
When he intended to excuse or palliate the 
charge, a special plea was used to set-forth 
the particular facts. See 2 Poll. & Maitl. 
617. 

But now, since special pleading is gen¬ 
erally abolished, the same result is secured 
by requiring the defendant to file notice of 
special matters of defence which he intends 
to set up on trial, or obliging him to use a 
form of answer adapted to the plaintiff's 
declaration, the method varying in different 
systems of pleading. Under the English^ 
Judicature Acts, the general issue is no 
longer admissible in ordinary civil actions, 
except where expressly sanctioned by stat¬ 
ute. 

In criminal cases the general issue is, not 
guilty. In civil cases the general issues 
are almost as various as the forms of ac¬ 
tion : in assumpsit, the general issue is non 
assumpsit ; in debt, nil debet; in detinue, 
non detxnet; in trespass r non ctUpabilia 
(not guilty); in replevin, non cepit, etc. 
Steph. PL 232. 

GENERAL LAND OFFICE. A 

bureau in the United States government 
which has the charge of matters relating to 
the public lands. 

It was established by the act of April 25, 
1612, 2 Story, Laws 1288. Another act 
was passed March 24, 1824, 8 Story 1938, 
whicn authorized the employment of addi¬ 
tional officers. And it was reorganized by 
an act entitled 11 An act to reorganize the 
General Land Office," July 4, 1886. It was 
originally a bureau of the treasury depart¬ 
ment, but was transferred in 1859 to the 
department of the interior. The statutes 
on the subject are comprised in U. 8 . Rev. 
Stat. §§ 44o-461. As to the organization of 
the executive departments of the federal 
government, see Department, See * 1 *^ 
Zabristie's Pub. Land Laws of U. S. 

GENERAL LAW. Laws which apply 
to and operate uniformly Upon all memoers 
of any class of persons, places, or thingB, 
requiring legislation peculiar to themselves 
in the matters covered by the laws. Binner, 
Restrictions upon Local and Special Legis¬ 
lation. 

Statutes which relate to persons and 
things as a class. 77 Pa. 848. Laws that 
are fiamed in general terms, restricted to 
no locality, and operating equally upon all 
of a group of objects which, having regard 
to the purpose of the legislation, are dis¬ 
tinguished by characteristics sufficiently 
marked 'and important to make them a 
class by themselves. 40 N. J. L. 128. 

The later constitutions of many of the 
states place restrictions upon the legislature 
as to passing special laws in certain cases. 
In some states there is a provision that 
general laws only may be passed, in cases 
where such can he made applicable. Pro¬ 
visions requiring all laws of a general 
nature to be uniform in their operation do 
not prohibit the passage of lawB applicable 
to cities of a certain class having not less 
than a certain number of inhabitants, al¬ 
though there be but one city in the state of 
that class ; 18 Ohio N. b. 85; Cooley, Const. 
Lim. 156. See 37 Cal. 866 . 

The wisdom of these constitutional pro¬ 


visions has been the subject of grave doubt. 
See Cooley, Const- Lim. 150, n. 

When thus used, the term “ general ” has 
a twofold meaning. With reference to the 
subject-matter of the statute, it is synony¬ 
mous with “ public M and opposed to " pri¬ 
vate ” ; 87 Cal. 800; 14 Wis. 372; 46 id. 
218 ; Dwarris, Stat. 029 ; Sedgw. Stat. L. 80; 
but with reference to the extent of ter¬ 
ritory over which it is to operate, it is op¬ 
posed to 44 local,” and means that the stat¬ 
ute to which it applies operates throughout 
the whole of the territory subject to the 
legislative jurisdiction ; 4 Co. 7 oa ; 1 Bla. 
Com. 85; 83 III. 585; 87 Tenn. 804 ; 10 Wis. 
180. Further, when used in antithesis to 
44 special ” it means relating to all of a class 
instead of to men only of that class ; 70 Ill. 
398; 26 Ind. 431; 22 la. 801 ; 77 Po, 848; 83 
Pao. Rep. (Nev.) 440. 

When the constitution forbids the pass¬ 
ing of special or local laws in specified cases, 
it is within the discretion of tne legislature 
to decide whether a subject not named in 
the constitution is a proper subject for gen¬ 
eral legislation ; the tact that a special law 
is passed in relation thereto is evidence 
that it was thought that a general law 
would not serve ; and in such a case clear 
evidence of mistake is required to inval¬ 
idate the enactment; 81 Cal. 489 ; 92 Ind. 
236; 107 id. 15 ; 77 la. 613. 

In deciding whether or not a given law 
is general, the purpose of the act and the 
objects on which it operates must be looked 
to. If these obiects possess sufficient char¬ 
acteristics peculiar to themselves and the 
purpose of the legislation is germane there¬ 
to, they will be considered as a separate 
class, and legislation affecting them will 
be general; 49 N. J. L. 356 ; 41 Minn. 74 ; 
131 Ind. 446.; 87 Mich. 217 ; 124 Ill. 666 ; 87 
Tenn. 214 ; but if the distinctive character¬ 
istics of the class have no relation to that 
purpose of the legislature, or if objects 
which would appropriately belong to the 
same class have been excluded, the classi¬ 
fication is faulty, and the law not general; 

87 Ga. 444 ; 91 Cal. 288 ; 82 Kan. 431 ; 51 
N. J. L. 402 ; 52 id. 808; 19 Nev. 48; 2 
N. Dak. 270; 106 Pa. 877. The effect, not 
the form of the law, determines its char¬ 
acter ; 20 la. 838 ; 71 Mo. 645 ; 82 id. 281: 
63 N. J. L. 4 ; 45 Ohio St. 63 ; 48 id. 211: 

88 Pa. 258 

See 42 N. J. L. 857; id. 688 ; 40 id. 128 ; 
31 Wis. 267. See Legislative Power ; Spe¬ 
cial Law; Statute. 

GENERAL LEGACY. A pecuniary 
legacy, payable out of the general assets of 
a testator. 2 Bl. Com. 612. Sim XjsOACT.r 


GENERAL LIEN. The right which 
the bailee of a chattel has to retain possession 
of it from the owner, until payment be made 
not only for the particular article, or some 
labor, service or expense performed, incurred 
or laid out upon or in relation to it, but of 
any balance that may be due on general 
account in the same line of business. 

See Lien. 


GENERAL MALICE. See Malice. 
GENERAL MEETING. See Meet 

ING. 

GENERAL OCCUPANT. The man 

who could first enter upon lands held pur 
autre vie, after the death of the tenant for 
life, living the cestui que vie . At common 
law he held the lands by right for the re¬ 
mainder of the term; but this is now altered 
by statute, in England, the term going to 
the executors if not devised; 29 Car. II. o. 
8 ; 14 Geo. IL c. 20; 2 Bla. Com. 268. This 
has been followed by some states; 1 Md. 
Code 060, b. 220, art. 98 ; in some states the 
term goes to heirs. If undevised; Mass. Gen. 
Stat. c. 91, § 1. 

QjahjmAL ORDERS. Orders or rules 
of court, entered for the guidance of practi¬ 
tioners and the general regulation of pro¬ 
cedure, or in some branch of its general 
jurisdiction ; as opposed to a rule or an order 
made in a particular case. The rules of 
court. 

GENERAL OWNER. The general 


owner of a thing is one w ho has the primary 
title to it; as distinguished from a special 
owner, who has a special interest m the 
same thing, amounting to a qualified own 
ersliip, such, for example, as a bailee lien. 
One who has both the right of property and 
of possession. 

GEN Bit AL PAHTr JfiRflHjLF, See 
Partnership. 

Gen EBAL PROPERTY. The right 
and property in a thing enjoyed by the gen¬ 
eral owner ( q . v.). 

GENERAL RELIEF. See Relief. 

GENERAL RESTRAINT OF 
TRADE. A contract which forbids the 
party to it fr< m engaging in a particular 
business without limitation either of time 
or locality. Suoh contracts are void. 2 
Add. Cont., Abb. & Wood ed. 787. 

One which forbids the person to employ 
his talents, industry, or*capital in any un¬ 
dertaking within the limits of the state or 
country. 9 How. Fr. 887. See Restraint ; 
Good will. 

GENERAL RETAINER. See Re¬ 
tainer. 

GENERAL RETURN DAT. In any 

court the day for the return of all process, 
suoh as write of summons, subpoena, etc., 
issued returnable to a particular term of the 
court. See Return op Writs, 

GENERAL RULES. Standing orders 
pf a court for the regulation of ita practice. 
See General Orders. 

GENERAL SESSIONS. See Court 
op General Quarter Sessions of the 
Peace. 

GENERAL SHIP. One which is em¬ 
ployed by the charterer or owner on a par¬ 
ticular voyage, and is hired by a number of 
persons, unconnected with each other, to 
convey their respective goods to the place 
of destination. A ship advertised for gen¬ 
eral receipt of goods to be carried on a par¬ 
ticular voyage. The advertisement should 
state the name of the ship and master, the 
general character of the $hip, the time of 
sailing, and the proposed voyages. See 1 
Pars: Mar. Law 180; Abb. Shipp. 123. 

The shippers in a general ship generally 
contract with the master ; but in law the 
owners and the masters are, separately 
bound to the performance of the contract, 
it being considered aa made with the own¬ 
ers as well as with the master ; Abb. Shipp. 
819. 

GENERAL SPECIAL IMPARL¬ 
ANCE. In Pleading. One in which the 
defendant reserves to himself 44 all advan¬ 
tages and exceptions whatsoever.” 2 Chitty, 
PI. 408. See Imparlance. 

GENERAL STATUTE. See General 
Law. 

GENERAL TAIL. See Fee-Tail, 

Gje« ATi TENANCY. A tenancy 
which is not fixed and made certain, as to 
it 9 duration, by agreement of the parties. 
22 Ind. 122 . Tenancy from year to year. See 
Tenant 


GENERAL TERM. A phrase used in 
some jurisdictions to designate the regular 
session of a court, for the trial and decision 
of causes, as distinguished from a special 
term, for the hearing of motions or argu¬ 
ments, or the despatch of routine or formal 
business, or the trial of a special list or 
class of causes or a particular case. It is 
also sometimes used to designate a sitting 
of the court in bauo ( q. v .). 

GENERAL TRAVERSE. See Tra¬ 
verse. 

GENERAL USAGE. 8ee Usage. 

GENERAL VERDICT. Bee Verdict. 

GENERAL WARRANT. A process 
which used to issue from the state secre¬ 
tary’s office, to take up (without naming 
any person in partioular) the author printer. 
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and publisher of such obscene and seditious 
libels as were particularly specified in it. 
The practice of issuing such warrants was 
common in early English liistory, but it re¬ 
ceived its death blow from Lord Camden, 
in the time of Wilkes. The latter was ar¬ 
rested and his private papers taken posses¬ 
sion of under such a warrant, on a charge 
of seditious libel in publishing No. 45 of the 
North Briton. He recovered heavy dam¬ 
ages against Lord Halifax who issued the 
warrant. Pratt, C. J., declared the practide 
to be “ totally subversive of the liberty of 
the subject,” apd with the unanimous con¬ 
currence of the other judges condemned 
this dangerous and unconstitutional prac¬ 
tice. See May, Const. Hist, pf England ; 5 
Co. 91; 2 Wils. 151, 275 ; 10 Johns. 263 : It 
id. 500; Coolev, Const. Lim. 369. Such 
warrants were declared illegal and*void for 
uncertainty by a vote of the house of com¬ 
mons. Com. Jour. 22, April, 1766 ; Whart. 
Law Diet. 

A writ of assistance. 

The issuing of these was one of the causes 
of the American republic. They were a 
species of general warrant, being directed 
to *' all ana singular justices, sheriffs, con¬ 
stables and all other officers and subjects,” 
empowering them to enter and search any 
house for uncustomed goods, and to com¬ 
mand all to assist them. These writs were 
perpetual, there being no return to them. 
They were not executed, owing to the 
eloquent argument of Otis before the su- 

f >reme court of Massachusetts against their 
egality. See Tudor, Life of Otis 66; 
Story, Const. 1901. 

GENERAL WARRANTY. See Cov¬ 
enant of "Warranty ; "Warranty. 

GENERAL WORDS. Such words of 
a descriptive character as are used in con¬ 
veyances in order to convev, not only the 
specific property described, but also all 
kinds of easements, privileges, and appur¬ 
tenances which may possibly belong to the 
property conveyed. Such words are in 
general unnecessary ; but are properly used 
when there are any easements or privileges 
reputed to belong to the property not legally 
appurtenant to it. 

Such words are rendered unnecessary by 
the English conveyancing act of 1881, under 
which they are presumed to be included. 

See, as to the effect of such words in 
deeds, 1 Show. 150; 4 M. & S. 423; 1 Ld. 
Raym. 235, 662 ; 2 Tyrw. 178 ; Lofft 398 ; 4 
Mo. 448; in a will; 1 P. Wms. 302; in a 
lease ; 2 Moo. 592; in a release ; 3 Mod. 
277; 3 Lev. 273; in a covenant; 8 Moo. 
703 ; in a statute ; 1 Bla. Com. 88 ; Cowp. 
860; 12 Mod. 1C6 ; 2 Co. 46; 1 Ld. Raym. 
321. 

General words are taken in their general 
sense. Where general words follow an 
enumeration of particular cases, such words 
apply only to cases of the same kind as those 
expressly mentioned. Anderson ; 5 McLean 
183-4. The meaning of general words will 
be restricted to carry out the legislative 
intent. Id.; 13 Wall. (U. 8.) 165. Where 

P articular words, in a statute, are followed 
y words of a general character, the latter 
are to be restricted to the objects particularly 
mentioned. If the act begins with words 
which speak of things or persons of an 
inferior degree and concludes with general 
words, the latter are not to be extended to a 
thing or person of a higher degree. If a par¬ 
ticular class is mentioned and general words 
follow, they must be treated as referring to 
matters of the same kind, thus subordinating 
general terms to the preceding particulars. 
Id.; 83 Ky. 100. General words in an> 
instrument or statute are strengthened by 
exceptions, and weakened by enumeration. 
Id.; 21 Pa. 161. 

GENERATIO. The issue or offspring 
of a mother monastery. 

GENERATION. A simple succession 
of living beings in natural descent; the age 
or period between one succession and an¬ 
other. It is not equivalent to degree. 107 
N. C. 009. 


GENS (Lat.). In Roman Law. A 
union of families, who bore the same name; 
who were of an ingenuous (free) birth, in- 
genui , none of whose ancestors had been a 
slave, and wlio had suffered no capitis dim- 
inutio (reduction from a superior to an 
inferior condition), of which there were 
three degrees, maxima, media, minima. 
The first was the reduction of a free man to 
the condition of a slave, and was undergone 
by those who refused or neglected to be reg¬ 
istered at the census, who had been con¬ 
demned to ignominious punishments, who 
refused to perform military service, or who 
had been taken prisoners by the enemy, 
though those of the last class, on recover¬ 
ing their liberty, could be reinstated in their 
rights of citizenship. The second degree 
consisted in the reduction of a citizen to 
the condition of an alien (Latinus or jpere- 
grinus ), and involved in the case of a Lari- 
?tus, the loss of the right of legal marriage, 
but not of acquiring property, and in the 
case of the peregrinus , the loss of both. 
The third degree consisted in the change of 
condition of a pater familias into that of 
a Jilius familiasy either by adoption or by 
legitimation. 

Gentiles sioif, 4m' inter se eodem nomine sunt ; 
qui ab ingenuis oriundi sunt ; quorum majorum 
nemo servitutem servivit: qui eapite non sunt de- 
minuti. This definition is given by Cicero (Topic 6), 
after Scaevola, the pontifex. But, notwithstanding 
this high authority, the question as to the organiza¬ 
tion of the gens is involved in great obscurity and 
doubt. The definition of FesLus is still more vague 
and unsatisfactory. He say9, *' Geniilisdicitur el ex 
eodfem genere ortus , et is* qui simili nomine appel • 
iotur, uf at£ Cincnw : Gentiles mihi sunt, qui meo 
nomine appellantur." Gens and genus are convert- 1 
ible terms; and Cicero defines the latter word, 

“ Genus autem est quod sui similes communione 
quadam, specie autem differentes, duos aut plures 
complect ihtr partes." De Or a tore, 1, <12. The genus 
is that which comprehends two or more particulars, 
3lmilar to one another by having something In com¬ 
mon, but differing In species. From this it may 
fairly be concluded that the gens or race comprises 
several families, always of Ingenuous birth, resem¬ 
bling each other by their origin, general name,— 
nomen.,—and common sacrifices or sacred rites,— 
sdcra gentiiitia (etxi similes communione quadam), 
—but differing from each other by a particular 
name,— cognomen and agnatio {specieautem differ- 
entes). It would seem, however, from the litigstlon 
between the CLaudil and Marcellil in relation to the 
Inheritance of the son of a freedman, reported by 
Cicero, that the deceased, whose succession was in 
controversy, belonging to the gens Claudia, for the 
foundation of their claim was the gentile rights.— 
gente and the Jlarcellii (plebeians belonging to the 
same gens) supported their pretensions on the 
ground that he was the son of their freedman. This, 
fact baa been thought by some writers to contradict 
that part of the definition of Seaevola and Cicero 
where they say, quorum inojorum nemo servitutem 
servivit. And Niebuhr, In a note to his history, con¬ 
cludes that the definition is erroneous: he says, 
"Theclaim of the patriciAn Claudil is At variance 
with the definition In the Topics, which excludes the 
posterity of freedmen from the character of gen¬ 
tiles : probably the decision was against the Claudii, 
and thus might be the ground on which Cicero denied 
the title of gentiles to the descendants of freedmen. 
I conceive in so doing he must have been mistaken. 
We know from Cicero himself (de Leg. 11, 22) that 
no bodies or ashes were allowed to be placed in the 
common sepulchre unless they belonged to such a9 
shared In tne gens and Its sacred rites ; and several 
freedmen have been admitted Into the sepulchre of 
the8ciplos." Butin another place he says. "The 
division into houses was so essential to the patrician 
order that the appropriate ancient term to desig¬ 
nate that order wasa circumlocution,— the pettricitm 
gentes; but the Instance just mentioned shows 
beyond the reach of a doubt that such a gciis did 
not consist of patricians alone. The ClaudtaD con¬ 
tained the Marcel) H, who were plebeians, equal to 

the Appil In the splendor of the honors they ntlained 

to, and Incomparably more useful to the common¬ 
wealth ; .such plebeian families must evidently have 
arisen from marriages of disparagement, contracted 
before there was any right oi Intermarriage between 
the orders. But the Claudian house had also a very 
large number of Insignificant persona who bore its 
name,—such as the M. Claudius who disputed the 
freedom of Virginia: nay, according to an opinion 
of earlier times, as the very case In Cicero proves, 
It contained the freedmen and their descendants. 
Thus, among the Qaels, the clan of the Campbells 
vm formed by the nobles and their vassals : If we 
apply the Roman phrase to them, the former had 
the clan, the latter only belonged to it.” It Is obvi¬ 
ous that, If what Is said in the concluding part of the 
passage last quoted be correct, the definition of 
Bceevoia and Cicero la perfectly consistent with the 
theory of Niebuhr himself j for the definition, of 
course, refers.to the original stock of the gens, and 
not to such as might be attached to it or stand In a 
certain legal relation towards it In Smith's Die* 
tlonary or Greek and Roman Antiquities, edited by 
that accomplished classical scholar. Professor An* 
thon, the same distinction Is In11mAted, though not 
fully developed, as follows 14 But It must be ob¬ 
served, (hough the descendants of freedmen might 
have no claim as gentiles, (he members of the gons 
might, as suoh, have claims against them; and In 
this sense the descendants of freedmen might be 
gentlleo.” This article by George Long Is much 


a uoted and contains references to tho principal 
erman authorities, and it may be consulted with 

f roflt. Hugo, in his history of the Roman Law, vo). 

, p. 83, says, 41 Those who bore the same name be 
longod all to the same pens; they wero gentiles with 
regard to each other. Consequently, as the freed¬ 
men took the namo of their former master, they ad¬ 
hered to his gens, or, in other words, stood In the re¬ 
lation of gentiles to him and his male descendants. 
Livy refers la express terms to the gens of an en¬ 
franchised slave (b. 80, 19), 44 Tccenias Hispalm . . . 
gent is enupsia and the right of inheritance of 
the son of a freedman wms conferred on the ground 
of civil relationship,— gen te. But there must neces¬ 
sarily have been a great difference between those 
who were born In tho gens and those who had only 
entered it by adoption, and their descendants; that 
Is to say, between those who formed the original 
stock of the pens, who were, all of patrician origin, 
and those who had entered the family by their own 
enfranchisement or that of their ancestors. The 
former alone were entitled to the rights of the gen¬ 
tiles; and perhaps the appellation Itself was con¬ 
fined to them, while the latter were called gentilitii, 
to designate those against whom the gentiles had 
certain rights to exercise.” In a lecture of Niehuhr 
on the Roman Gentes, vol. 1 , p. 70 , he says, 14 Such 
an association, consisting of a number of families, 
from which a person may withdraw, but into which 
he cannot be admitted at all, or only by being adop¬ 
ted by the whole association, is a pens, It must 
not be confounded with tho family , the members of 
which are descended from a common ancestor ; for 
the patronymic names of tho gentes are nothing but 
symbols, ami are derived from heroes.” Arnold 
gives the following exposition of tho subject 
“ Tho people of Rome were divided into ths three 
tribes of tno Ramnenses, Tit lenses, and Luce res, and 
each of these tribes was divided into ten curlce ; it 
would be inoro correct to any that the union of ten 
curias formed the tribe. For the state grew out of 
the junction of certain original elements ; and these 
were neither tho tribes, nor even the curiae, but tho 

S entes or houses which made up the curia;. The 
rst element of the whole system was tho qens, or 
house, a union of several families who were bound 
together by the joint performance of certain relig¬ 
ious rites. Actually, whero a system of houses has 
existed within historical memory, tho Bevcral fam¬ 
ilies who composed a house were not necessarily re¬ 
lated to one another ; they were not really cousins 
more or less distant, all descended from a common 
ancestor. But there is no reason to doubt that in 
the original idea of a house the bond of union be¬ 
tween its Beveral families was truly sameness of 
blood ; such was likely to be the earliest acknowl¬ 
edged tie, although afterwards, os names are apt 
to outlive their meaning, an artificial bond may have 
succeeded to the natural one, and a house, instead 
of consisting of families of real relations, was made 
up sometimes of families of strangers, whom It was 
proposed to bind together by a fictitious tie. In the 
hope that law and cusLom and religion might to¬ 
gether rival tho force of nature.” 1 Arnold, Hist. 81. 
Maine, in his chapter on. the origin of property, 
selects the village community of India as a type of 
" an organized patriarchal society and an assemb¬ 
lage or co-proprietors” which "ought at once to 
rivet our attention from its exactly fitting In with the 
Ideas which our studies In the law of persons would 
lead us to entertain respecting the original condition 
of property ; ’* Anc. L. 252. After describing it some¬ 
what fully he says: The type with which it should 
be compared Is evidently not the Roman family, but 
the Roman gens or house. The gens was also a 
group on the /nodel of a family ; It was tbe family 
extended by a variety of fictions of which the exact 
nature was -lost in antiquity. Io historical times, 
its leading characteristics were the very two which 
Elphlnstone remarks in the village community. 
There was always tbe assumption of a common 
origin, an assumption sometimes notoriously at vari¬ 
ance with fact; and, to repeat the historian's words, 
“if a family became extinct, its share returned to 
the common stock.'* In old Roman Law, unclaimed 
inheritances escheated to the gentiles. It is further 
suspected by all who have examined their history 
that the com muni ties, like tho gentes.have been very 
generally adulterated by the admission of atran- 

f era, but the exact mode of absorption cannot now 
e ascertained ; id. 230. Another writer considers 
tliat the gene 44 was something very nearly identical 
with a Celtic clan, the identity or similarity of namo 
being always supposed to have arisen from relation¬ 
ship, and not from similarity of occupation, as in 
(lie case of the Smiths, Taylors, Loriiners, etc., of 
modern Europe. There wus this peculiarity, how¬ 
ever, about tne gens which did not belong to the 
dan—viz., that it was possible for an Individual 
bora in it to cease to belong to it by engit is dim inu- 
fi’o, or by adoption (by a family not of the same 
gens),or adrogation as It was called when the person 
adopted was sui jtiris" Int. Cye. 

A recognized authority on the civil law refers to 
tho obscurity of this subject in treating of succes¬ 
sions. Under the twelve tables thpre were recog¬ 
nized only (l)sut heredes ; (2) agnati ; (8) gentiles, 
and in defaultof tho latter the inheritance lapsed to 
the state. The prrutors called the eognati tor the 
first time to the succession, "probably because” 
saysSandara (Inst. 290). 14 at the time of the preetor's 
legislation there were few families that cmild boast 
q descent so pure and accurately known as to satisfy 
the requisite of gcntilitas." He also says in the 
same connection : “The subject of gentihtas Is too 
obscure, and repays Investigation too little, to per¬ 
mit us to enter into it hero. Probably the original 
notion of gentiles was that of members of some pure 
uncorruptcd pot rlclan stock, though not necessarily 
of the same descent, but bearing the same name,' 
and having the same sacra. Probably, also, freed¬ 
men and clients of gentiUs were In some degree* 
considered as themselves gentiles ; probably If their 
property was not claimed by their patron it went to 
the members of his gens, but they nad not any claim 
on the property of any other gentiles. We know also 
that there were plebeian gentes. formed probably 
by the marriage or » patrician with a plebeian before 
the pUbs received the oonttub/uni. Members of pie- 
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baton prm tr* would, we may suppose, here the right* 
c< omfiiirtv* toward* other member* of the am* 
pfebftonpmu, end It would aeem that they had them 
towards the member* of the patrician ora*, from 
which they were an offset: Ctc, <U Orcif. i. >9. Of 
the mode in which the p*afde« took the Inheritance, 
we know nothin* of. nor at how late a period of hie- 
tory the pcafe* were *tlll really In ezlstenoe. G*Jui 
fiiL IT v, treata the subject a* cue of mere antiquarian 
Interest," In hi* Introduction to the Instltutea, San- 
dare glree generally hts understanding of the nature 
of the or** The body of Roman citiiiens was com- 
poeed of two distinct divisions, the popufuj and the 
nMi, The former consisted of three tribes, each of 
carur. and each curia was divided Into ten de- 


curvr. For the latter another name was peas, "and 
It Included s great number of distinct families, 
united by.h*ring <ximmon sacred rites, and bearing 
a common name. In theory at least, the members 
of the same ore* were descended from s common 
ancestor, and the families of the pen* were sub¬ 
divisions of the same ancestral stock, but both In¬ 
dividuals and groups were occasionally admitted 
from outside. A pure unspotted pedigree was 
claimed by every member of a pm*, and there was 
a theoretical equality among all the mem berm of the 
whole tribe. The heads of the different families In 
these prnfr* met together In a great council, called 
the council of the curies icofnifoi cvriata). A small 
body of three hundred, answering In number to the 
pmfci in each of the three tribes, and called the 
senate, was charged with the office of Initiating the 
more important questions submitted, to the great 
council; and a king, nominated by the senate, but 
phn+sn by the curies, presided over the whole body, 
and was charged with the functions of executive 
government." 

The gentiles Inherited from each other In the ab¬ 
sence of agnates. The rule of the Twelve Tables Is, 

** Sri adsnatoa nee esci'f, pmfilt* famfliam nanei- 
tor," which has bees paraphrased,** 9i agnate* nom 
rrity fan pen/ilw tore* eno." 

GENTLEMAN. In English Law. 

A person of superior birth. 

^iwkivUng to Coke, ho is one who bears coat- 
armor. the grant of wnich adds gentility to a man's 
family. The eldest sod had no exclusive claim to 
the degree ; for. according to Littleton, “ every son 
is as great a gentleman as the eldest." Co. 2d lost. 
067. Sir Thomas Smith, quoted by Blackstone, 1 
Com. 406, sava, “ As for gentlemen, they are made 
good cheap in this kingdom ; for whosoever studies 
the Laws of the realm, who studies in the univer¬ 
sities, who professeth liberal sciences, and (to be 
short) who <wn live idly and without manual labor, 
and will bear the port, charge, and countenance of 
a gentleman, ahall be called master, and be taken 
for a gentleman." In the United States, this word 
U u nkn own to the law. See Pothier, Proc. Crlm. 
sec. 1. App | 8 ; 1 C. F- D. 60; 1 Ch. Div. 577 ; 8 H. 
& N. 882. 

GENTLEWOMAN. An addition for¬ 
merly appropriate in England to the state 
or degree of a woman. Co. 3d Inst. 667. 

GENTOO LAW. See Hindu Law. 

GENUINE. Not false, fictitious, sim¬ 
ulated, spurious, counterfeit. 87 N. Y. 492. 

GEORGIA. The name of one of the 
original thirteen states of the United States 
of America. 

It waa called after George IL, king of Great 
Britain, under whoee reign It was colonised. 

George IL granted a charter, dated June 0,1782, 
to a company consisting of General James Ogle¬ 
thorpe, Lord ParedvaL, and nineteen others, who 
planted a oolony, in 1783, on the bank of the Savan¬ 
nah river, a short distance from its mouth. 

The corporation thus created was authorised, for 
twenty-one years, to erect courts of judicature for 
all civil and criminal causes, and to appoint a gov¬ 
ernor, judges, and other magistrates. Taa territory 
was to beheld, as of the manor of Hampton Court 
hk Kiddlesex, In free and common socage, and not 
to capite. 

This charter was to expire by Its own limitation 
tn 175S; and under it the colony was governed by 
trustees, who, on December 19, 1751, In anticipation 
of the expiration of the charter, offered to surrender 
tt up to the crown. The offer was accepted and on 
June tt, 1752, the trustees closed their accounts, 
mads their last grant, and affixed the seal to the 
deed of surrender, and the colony hreamo a royal 

X rovines, of which the first governor was appointed 
□gust A, and landed October 29,1754 ; the colony 
haring In tbs meantime been governed by 
Board of Trade and Plantations. 

A state constitution was adopted In 1777, anothe r 
In 1783, and a third In 1798, which, with some amen d- 
menu, remained In force until the civil war. The 
state seceded January 19. 1801, and waa readmitted 
to the Union under act of congress approved July 
1A, 1870. 


GEBEFA. Reeve, which see. 

GERMAN. Whole or entire, as respects 
genealogy or descent : thus “ brother-ger¬ 
man ” denote^, one who is brother both by 
tiie father's and mother’s side; M cousin- 
german*” those in the first and nearest de¬ 
gree, i. e. children of brothers or sistera. 
Tech. Diet.; 4 & G. 56. 


GERMAN DUTY. A tax imposed by 
the German Government on merchandise 
when sold by manufacturers for consumption 
or sale in the markets of Germany but is 
remitted by that Government when the 


poods are purchased in bond or consigned 
while in bond for exportation to a foreign 
country. 169 U. S. lo. See Bonification 
of Tax. 

< GERONTOCOMI. In Civil Law 
Offioere appointed to manage hospitals foi 
poor old persons. Clef desLois Rom. Ad 
ministrateurs. 

GERSUME (Sax.). In Old Kngliah 
Law. Expense ; reward; compensation ; 
wealth; especially, the consideration or 
fine of a contract : e. g. et pro hoc concep¬ 
tions dedit nohit prcedictus Jordanus 100 
»ol. 8terli)ia de gersume. Old charter, cited 
Somoer, Gavelkind, 177 ; Tabul. Reg. Ch. 
877 ; 3 Mon. Ang. 730 ; 8 id. 130. It is also 
usod for a fine or oompeniwtion for an of¬ 
fence. 3 Mon. Ang. 978. 

GESTATION, UTERO-G E STA¬ 
TION. In Medical Jurisprudence. 
The time during which a female, who has 
oonoeived, carries the embryo or foetus in 
her uterus. 

This directly involves the duration of 
pregnancy, questions concerning which 
most frequently arise in cases of contested 
legitimacy. The descent of property and 
peerage may be made entirely dependent 
upon the settlement of this question, as to 
which see Pregnancy. 

There are some women to whom it is pe¬ 
culiar always to have the normal time of 
delivery antioinated by two or three weeks. 
Montgomery, Presr. 264. So, also, them 
are many oases establishing the fact that 
the usual period is sometimes exceeded by 
one, two, or more weeks, the limits of whicn 
it is difficult or impossible to determine. 
Coke seems inclined to adopt a peremptory 
rule that forty weeks is the longest time 
allowed by law for gestation. Co. Litt. 
133 b. But although the law of some 
countries prescribes the time from concep¬ 
tion within which the child must be bom 
to be legitimate, tliat of England and 
America fixes no precise limit, but admits 
the possibility of the birth’s occurring pre¬ 
vious or subsequent to the UAual time.. 
The following are oases in which this ques¬ 
tion will bo found discussed : 8 Bro. Ch. 
349; Gardner Peerage case, Le Marcliant 
Report; Cro. Jao. 686 ; 7 Hazard, Reg. of 
Penn. 863 ; 2 Wh. & Stille, Med. Jur. § 4 ; 
2 Wiuh' & Beck. Med. Jur. 264. See Preg¬ 
nancy. 

GESTIO (Lat). In Civil Law. The 
doing or management of a thing. Nego- 
tiorum gestio , the doing voluntarily with¬ 
out authority business of another. L. 20, 
C. de neg. gett. Gestio negotiorum, one who 
so interferes with business of another with¬ 
out authority. Gestio pro hcerede, behav¬ 
ior as heir; such conduct oh the part of 
tbe heir as indicates acceptance of the in¬ 
heritance and makes him liable for ances¬ 
tor’s debts universally : e. g. an entry upon, 
or assigning, or letting any of the heri¬ 
table property, releasing any of the heri¬ 
table property, releasing any of the debtors 
of the estate, or meddling with the title- 
deeds or heirship movables, etc. Erskine, 
Inst. 3. 8. 82 ef seq. ; Stair, Inst. "8. 6. 1. 

GET BY. The expression to "get by" 
means that the person referred to has done 
some act and has escaped the injurious and 
detrimental consequences which usually 
attend such an act. 162 Ky. 298, 172 S. W. 
530 

GETTING. The word "getting" used 
in an indictment for obtaining money under 
false pretenses, instead of the word "obtain¬ 
ing," does not render the indictment defec¬ 
tive . 151 Ky. 639. 152 S. W. 773. 

GE WHITE. In Baxon Law. Deeds 
or charters; writings. I Reeve, Hist. E^ng. 
Law, 10. 

GIFT. A voluntary conveyance or 
transfer of property; that is, one not 
founded ou the consideration of money or 
blood. 

A voluntary, immediate and absolute 
transfer of property without consideration, 
189 Pa. 640. 

As used by the old text writers it signi¬ 
fied a distinct species of deed, applicable 


said that the word denotes rather the 
motive of the convovanoe : so that a fteofl- 
ment or grant may be called a gift when 
gratuitous. A girt is of the same nature 
as a settlement; neither denotes a form of 
assurance, but the nature of the transac¬ 
tion. Watk. Conv. 199. The operative 
words of this conveyance are do, or dedi — 
I give, or I have given. The maker of this 
instrument is called tiie donor, and be to 
whom it is made, the donee, and the entail 
the gift or donation, the issue taking per 
forman doni .- 3 Bla. Com. 816 : Littleton 
to the creation of an estate tail; while a 
feoffment was strictly confined to the cre¬ 
ation of a fee-simple estate. This use is 
almost obsolete : Wharton. It has been 
59; Shepp. Touohst. c. 11 ; 2 PolL A 
Maitl. 12, 81,211. 

Gifts inter vivos are gifts made from one 
or more persons, witnoui any prospect of 
immediate death, to one or more others. 
Gifts causa mortis are gifts made in pros¬ 
pect of death. 

Gifts inter vivos have no reference to 
the future, and go into immediate and ab¬ 
solute effect. Delivery is essential. With¬ 
out actual possession, the title does not 
pass. A mere intention or naked promise 
to give, without some act to pass the prop¬ 
erty, is not a gift. There may be repent¬ 
ance (the locus poenitentioe) as long as the 
gift is incomplete and left imperfect in the 
mode of making it; 1 Pars. Contr. 245 ; 
7 Johns. 26 ; but see 79 G&. 11, where it 
was held that a donatio inter vivos, as dis¬ 
tinguished from a donatio mortis causa, 
does not require actual delivery ; and it is 
sufficient to complete a gift inter inrosthat 
the conduct of the parties shouldjshow that 
the ownership of the chattels has been 
changed. 

Tne euoject of the gift must be certain ; 
and there must be the mutual consent and 
concurrent will of both parties. There 
must be an intention on the part of the 
donor to make a gift; Tfiomt. Gifts & Adv. 
§ 70, and expressions of it are admissible as 
part of the res gestce; 1 WlLb, Ch. 213 ; 2 
Redf.251, 201,365 ; 117 N. Y. 843 ; and also 
declarations of the donor prior to the gift; 
25 Barb. 33 ; if followed up by proof of de¬ 
livery ; 39 Ohio St. 13; and subsequent to 
the gift to support it; 87 Ga. 578 ; 140 Mass. 
157 ; 169 Ina. 403; but not to disapprove 
it; 13 Allen 114. See Thomt. Gift 223- 
232. ‘Acceptance is also necessary; 50 
N. H. 803; 28 Md. 827; 107 Mo. 459 ; and 
this is true under both the common and 
civil law ; 39 CaL 120. It must be in the 
life-time of the donor; 34 la. Ann. 709 ; 
but it is presumed if the gift is of value ; 
24 Ter. 468 ; 68 Mich. 181. Delivery must 
be according to the nature of the thing. 
It must be an actual delivery, so far as the 
subject is capable of delivery. If the thing 
be not capable of actual delivery, there 
must be some act equivalent to it; some¬ 
thing sufficient to work an immediate 
change in the dominion of the property; 
45 Mo. App. 160. The denor must part not 
only with, the possession, but with the 
dominion. If the thing given be a chose 
in action, the law requires an assignment 
or some equivalent instrument, and the 
transfer must be executed ; 1 8wanst. 486; 
1 Dev. 809, Delivery first and gift after¬ 
wards of a chattel capable of delivery, is 
as effectual as gift first and delivery after¬ 
wards ; 64 Law T. 645. The presumption 
of a resulting trust in favor of the aonor 
arises where a conveyance has been made, 
without consideration, to one of an estate 
or other property which has been purchased 
with the money of another ; but thi s pre¬ 
sumption is rebutted where the purchase 
may fairly be deemed to be made for an¬ 
other from motives of natural love and 
affootion; 85 Fa, 84; 82 Md. 78. Knowl¬ 
edge by the donee that the gift has been 
made is not necessary ; L. K. 2 Ch. Div. 
104. Tbe gift is complete when the legal 
title has actually vested in tbe donee; 108 
E. C. L. R. 485 ; and in oases of gifts by 
husband to wife, or parent to child living 
at home, the necessity for an actual change 
of possession does not exist; 61 Pa. 5B. 
Where a father gives money deposited ifi 
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bank to his infant son, the gift will not be 
defeated by the failure of the father to 
deliver to the aon the paae book evidencing 
the gift, the father as natural guardian 
being the proper custodian of such book 
during the infancy of the son ; 62 Hun 194. 
The instances here given are merely illus¬ 
trative of the cases on the subject of the 
necessity of delivery, the number of which 
is almost without limit. For a full discus¬ 
sion of the subject, see Thornt. Gifts & 
Adv, ch. ix., where the cases are collected ; 
15 Am. L. Reg. N. 8. 701, n. ; 15 Va. L. J. 
737 ; 82 Cent. L. J. 11 ;.25 Ir. L. T. 4, 409. 
As to what circumstances will dispense 
with actual physical delivery, see 9 id. 
839 ; 26 Am. L. Rear. 587 1 Law O. Rev. 446 ; 
see also Donatio Mortis Causa, with 
respect to delivery, the requisites of which 
in the two classes of gifts are the same ; 
Thornt. Gifts § 180; 1 Nott & McC. 237 ; 
2 Sandf. Ch. 400. xt Gifts inter vivo9 and 
gifts causa mortis differ in nothing, ex¬ 
cept that the latter are made in expecta¬ 
tion of death, become effectual only upon 
the death of the donor, and may be re¬ 
voked. Otherwise, the same principles 
apply to each.” 46 Me. 48 ; 3 Del. Ch. 61 ; 
89 Mo. 546 ; 80 N. Y. 422 ; 78 Ky. 57254 
Md. 175. A parol gift of land is valid when 
possession is taken and valuable improve¬ 
ments are made thereunder ; 88 Tex. 563. 

When the gift is perfect it is then irre¬ 
vocable, unless it is prejudicial to credit¬ 
ors or the donor was under a legal incapacity 
or was circumvented by fraud ; except in 
case of donatio mortis causa (q. t>.), as 
to which one of the distinguishing char¬ 
acteristics is that it is revocable during the 
donor’s life. 

If a man, intending to give a jewel to 
another, say to him, Here I give you my 
ring vrith the ruby in it , etc., and with his 
own hand delivers it to the party, this will 
be a good gift notwithstanding the ring 
bear any other jewel, being delivered by 
the party himself to the person to whom 
given; Bacon, Max. 87. See 66 Hun 632. 

Where a father bought a ticket in a lot¬ 
tery, which he declared he gave to liis in¬ 
fant daughter E., and wrote her name 
upon it, and after the ticket had drawn a 
prize he declared that he had given the 
ticket to his child E., and that the prize 
money was here, this was held sufficient 
for a jury to infer all the formality requi¬ 
site to a valid gift, and that the title in the 
money was complete and vested in E. See 
10 Johns. 293. Where notes are endorsed 
by the owner, placed in a pocketbook, and 
the packet marked with tne name of the 
donees, a delivery to ODe of the donees is 
sufficient, though he at once returns the 
packet to the donor to keep for the pres¬ 
ent ; 51 Mo. App. 237. 

A certificate of deposit may be the sub-, 
Ject of gift, and, when endorsed and deliv¬ 
ered for suph purpose, the gift Is perfect 
and cannot be revoked by the donor before 
the money is collected ; 97 Ala. 700. A 
written assignment, under seal, of money in 
the hands of a third person, delivered to the 
assignee, constitutes a valid gift and ac- 
oeptanoe of the money ; 141 NT Y. 179. 

See two papers containing an extended 
examination and discussion of the authori¬ 
ties on the subject of gifts causa mortis of 
checkB and orders published after the title 
on that subject haa gone through the press; 
86 Am. L. Reg. 247, 289. 

A special act directing a board of super¬ 
visors of a city to pay a certain sum as com¬ 
pensation for the improvement of streets to 
an individual was held to be a gift of publio 
money to an individual, and hence within 
the inhibition of the constitution and void; 
99 CaL. 17. 

See, generally, Thornton, Gifts and Ad¬ 
vancements, and *n elaborate classified list 
of authorities in the St. Louis Law Library 
Catalogue. Donatio Inter Vivos ; Do¬ 
natio Moans Causa ; Donatio. Morning 
Gift. 

GIFT ENTERPRISE. A'scheme foi 
the division or distribution of certain ar¬ 
ticles of property, to be determined by 
chance, amongst those who have takeD 
shares in the scheme; the phrase has at¬ 


tained such a notoriety as to justify courts 
in taking judicial notice of what is meant 
and understood ; 81 IndL 17; 106 Mass. 422. 
tiee Lottery ; Salk, 

A business, such as the selling of books or 
works of art, the publication of a newspaper, 
etc., in which presents are given to purchasers 
as an inducement. 14 A. & E. Ency, 2nd 
ed., 1005. 

GIFTOMAN. In Swedish Law. He 

who has a right to dispose of a woman in 
marriage. 

The right is vested in the father, if liv¬ 
ing; if dead, in the mother. They may 
nominate a person in their place; but for 
want pf suen nomination the brothers-ger- 
man, and for want of them the consanguine 
brothers, and in default of the latter the 
uterine brothers, have the right; but they 
are bound to consult the paternal or ma¬ 
ternal grandfather. 8 wed. Code, Marriage, 
c. 1. 


Maryland and Alabama it is doubtful; 7 G. 
& J. 811; 5 Ala. N. s. 555. In Ohio, in con- 
veyanceof freehold, it implies warranty for 
the grantor's life; 2 Hill. R. P. 866. In 
Maine it implies a covenant; 6 Me. 227 ; 23 
id. 219. In New York it does not, by 
statute. See 14 Wend. 88. It does not im¬ 
ply a covenant in North Carolina ; 1 Murph. 
843 ; nor in England, by statute 8 & 9 Viet, 
c. 106, § 4. See Covenant ; Gift. 

The word give, in a statute providing that 
no person shall give away any intoxicating 
liquors, etc., does not apply to giving such 
liquor at private dwellings, etc., unless 
given to a habitual drunkard ,or unless such 
dwelling, eto., becomes a place of public re¬ 
sort. 144 U, 8. 828. See Liquor Laws. 

GIVE, GRANT, CONVEY. The 

words “give, grant and convey” are as com¬ 
prehensive as any that can bo used to convey 
a legal title, and are as efficient in law to 
transfer the title. 1 T. B. Mon. (Ky.) 31. 


GILDA MERCATORIA (L. Lat.). A 
mercantile meeting. 

If the king once grants to a set of men to 
have gilda mercatoria, mercantile meeting 
assembly, this is alone sufficient to incor¬ 
porate and establish them forever. 1 Bla. 
Com. 473. A company of merchants in¬ 
corporated. Stat. will, Reg. Scot. c. 35 ; 
Leg. Burgorum Scot. c. 99; Du Cange ; 
Spelman, Gloss.; 8 Co. 125 a; 2 Ld. Raym. 
1184. 

GILDO. In Saxon Law. Members 
of a aild or decennary. Oftener spelled 
congudo. Du Cange; Spelman, Gloss. 
Geldum. 

GILL. A measure of capacity, equal to 
one-fourth of a pint. See Measure. 

GIN. See Intoxicating Liquor. 

GIN KEN. “Gin men” are men em¬ 
ployed iu coal mines who have no specific 
work to do, but are hired to do general work, 
or any kind of work they are ordered to do. 
131 Ky. 196, 114 S W. 785. 

GULANTEM. An Italian word which 

S ee the drawer. It is derived from 
, to draw, in the same manner as the 
ih.verbiiO murder is transformed into 
murdrare in our old indictments. Hall, 
Mar. Loans 183, n. 

GIRTH. A girth, or yard, is a measure 
of length. The word is of g&xon origin, 
taken from the circumfetvnneoMhe human 
body. Girth is contracted from girdeth, 
and signifies as much as girdle. See Ell. 

GIRTH ANT) SANCTUARY. In 
Sootoh Law. A refuge or place of safety 
given to those who had slain a man in heat 
of passion (chaude medley) and unpremedi- 
tatedly. Abolished at the Reformation. 1 
Hume 285; 1 Roes, Lect. 881. 

GIST (sometimes, also, spelled git). 

In Pleading. The essential ground or 
object of the action.in point of law, without 
which there would be no cause of action, 
Gould, PI. c. 4, § 12; 19 Vt. 102. The cause 
for which an action will lie ; the ground or 
foundation of a suit, without which it 
would not be maintainable; the essential 
ground or object of a suit, without which 
there is not a cause of action. 101 Ill. 894. 
In stating the substance or gist of the 
action, everything must be averred which 
is necessary to be proved at the trial. The 
moving cause of the plaintiff’s bringing 
the action, and the matter for which he re¬ 
covers the principal satisfaction, is fre¬ 
quently entirely collateral to the gist of the 
action. Thus, where a father sues the de¬ 
fendant for a trespass for the seduction of 
his daughter, the gist of the action Is the 
trespass and the loss of his daughter's ser¬ 
vices ; but the collateral cause is the injury 
done to his feelings, for which the principal 
damages are given. See 1 Viner, Abr. 598; 
Tayl. Ev. 884; Bao., Abr. Fleas; B.; Doctr. 
Plao. 85 ; Damages. 

Gi vE. A term paed In deeds of convey¬ 
ance. At common law, it implied a cove¬ 
nant for quiet enjoyment; 2 Hill. R. P. 866. 
So in Kentucky; 1 Pirtle. Dig. 211. In 


GIVER. He who makes a gift. By his 
gift, the giver always impliedly agrees with 
the donee that he will not revoke the gift. 

GIVING IN PAYMENT. In I ou» 
isi&na. A term which signifies that a 
debtor, instead of paying a debt he owes in 
money, satisfies his creditor by giving in 
payment a movable or immovable. See 
Dation kn Paugment. 


GIVING TIME. An agreement by 
which 9 creditor gives his debtor a delay or 
time in paying nis debt beyond that con¬ 
tained in the original agreement. When 
other persons are responsible to him, either 
as drawer, indorser, or surety, if. stich time 
be given without the consent of the latter, 
it discharges them from responsibility to 
him ; and the same effect follows if time is 

f iven to one of the joint makers of a note ; 

Dan. Neg. Inst. 299. See Suretyship ; 
Guaranty. 


GLAJDIUS (Lat.). In old Latin authors, 
and in the Norman laws, this word was used 
to signify supreme jurisdiction: Jus gladii. 


GLANVILLE. The author of the most 
ancient treatise on En gli sh law, written in 
Lntin, about A. D. 1181. 


GLEANING. The act of gathering such 
grain in a field where it grew, as may have 
been left by the reapers after the sheaves 
were gathered. 

There is a custom in EDglai d, it is said, 
by which the poor are allowed , » enter and 
glean upon another’s land aft*. ~ harvest, 
without being guilty of a trespas ; 8 Bla. 
Com. 212. But it has been decide* that the 
community are not entitled to cl urn this 
privilege as a right; 1 H. Bla. 51. In the 
Uni tea States, it is believed, no such right 
exists. It seems to have existed in some 
parts of France. Merlin, Rip. Qlanage. As 
to whether gleaning would or would not 
amount to larceny, soo Wood. Landl. & T. 
242 ; 2 Russ. Cr. 99. The Jewish law may 
be found in the 19th chapter of Leviticus, 
verses 9 and 10, See Ruth ii. 2, 8 ; Isaiah 


A 


GLEBE. In Ecolesiastioal Law. The 
land which belongs to a church. It is the 
dowry of the church. Qleba ext terra qua 
consistit dos ecclesice . 9 Cra. 829. 

In Civil Law. The soil of an inheritance. 
There were serfs of the glebe, called glebes 
addicti. Code 11. 47. 7, 21; Nov. 54, c. 1. 

GLOSS (Lat. glossa). Interpretation ; 
comment; explanation ; remark intended 
to illustrate a subject,—especially the text 
of ah author. See Webster, Diet. 

In Civil Law. Glosses , or glossemata, 
were words which needed explanation. Cal- 
vinus, Lex. The explanations of such 
words. Calvinus, Lex. Especially used of 
the short comments or explanations of the 
text of the Roman Law, made during the 
twelfth oentury by the teachers at ther 
schools of Bologna, etc., who were heDce 
called glossators, of which glosses Accursius 
made a compilation whioh possesses great 
authority, called glossa ordxnaria. These 
glosses were at first written between the 
lines of the text (glosses interlinsares). 
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afterwards. on the margin, close by and 
mrtlv under the text {glosses marginalea). 
Cush! Intr. to Rom. Law 130. 

GLOSSATOR. A commentator or an¬ 
notator of the Roman law. One of the au¬ 
thors of the Oloes. 

GLOUCESTER, STATUTE OP. An 

English statute, posted 6 Edw. I., o. 1, A. 
d. li v 7S: so called because it waa passed at 
Gloucester. It was the first statute giving 
to a successful plaintiff “ the costs of his writ 
purchased." There were other statutes 
made at Gloucester which do not bear this 
name. See st&t. 2 Rich II. ; Costs. 

GO.- To issue, as applied to_the proceei 
of a court. 1 W. Bla. 50 ; ft Mod. 421; 18 
C. B. 35. Not frequent in modern use. 

To be discharged from attendance at 
court. See Go Without Day. 

In a statute of descents, to go to is to 
vest in. 

in a statute stating that property shall go 
to the survivor, etc., held to mean shall vest. 
14 A. A E. Encyc. 1072 ; 121 Cal. 131. The 
words "take effect/’ “be in force/’ “go into 
operation/' are used interchangeably. Id.; 

4 Ind. 343. Where it is agreed that a paper 
wh&ll gc in evidence, it should be considered 
in evidence whether read in evidence or not. 
"Shall go in evidence” is tantamount to 
“shall be considered in evidence.” Id.; 81 
Ill. 88. The words “to go” in a will have been 
held equivalent to the word “descend.” Id.; 
106 Pa. St. 181. 

GO BAIL. To become surety in a bail 
bond. 

GO IN EVIDENCE. To be consid-’ 
Ted in evidence. 14 A. A E. Ency. 2nd ed., 
1072 ; 81 Ill. 88. 

GO TO, May mean to be given to, to 
descend to. Anderson. 

GO TO PROTEST. Of negotiable 
paper, to be protested for non-payment or 
non-acceptance. 

GO WITHOUT DAY. Words used to 
denote that a party is dismissed the court. 
He is said to go without day, because there 
is no day appointed for him to appear again, 
or because the suit is discontinued. 

GOAT, GOTE (Law Lat. gota; Germ. 
gote). A canal or sluice for tne passage of 
water. Charter of Roger, Duke ae Basing- 
ham, anno 1220, t'n Tabularis S . Bertim; 
Du Cange. 

A ditch, sluice, or gutter. Cowel, Qote; 
stat. 23 Hen. VIII. c. 5. An engine for 
draining waters out of the land into the sea, 
erected and built with doors and percul- 
lesses of timber, stone, or brick,—invented 
first in Lower Germany. Callis, Sewers 66. 

GOD AND MY COUNTRY. When 
a prisoner is arraigned, he is asked, How 
will you be tried ? he answers, By God and 
my country. This practice arose when the 
prisoner had the right to choose the mode of 
trial, namely, by ordeal or by jury, and 
then he elected by God or by his country , 
that iB, by ordeal or by jury. It is proba¬ 
ble that originally it was By God or my 
country ; for the question asked supposes an 
option in the prisoner, and the answer is 
meant to assert his innocence by declining 
neither Bort of trial. 1 Chatty, Cr. Law 
416 ; Barring. Stat. 73, note. See O&deal ; 
Wager op Battle. 

GOD BOTE. In Ecclesiastical Law. 
An ecclesiastical or church fine imposed 
upon an offender for crimes and offences 
committed against God. 

GOD'S PENNY, In Old English 
Law. Money given to bind a bargain; 
earnest-money. So called because such 
money was anciently given to God,—that 
is, to the chhrnh ana the poor. 

“ AD over western Europe the earnest become* 
known as the God’e penny or Holy Ghost's penny 
(denari** Dei). Sometimes we find that It U to be 
expended tn-the purchase of tapers for the patron 
Mint of the town, or In works of mercy. Thus the 
OOotmet Is put under dlrlne protection. In the law 
merchant as stated by Fleta we seem to see God's 
penny yet afraid, tf we may so speak, to proclaim 
haelf as what It really Is. namely, a sufficient vest¬ 


ment for a contract of sale. A few years later 
Edward I. took the step that remained to be taken, 
and by his Cor fa Mercatrio, In words which seem 
to have come from the south of Europe, proolaimed 
that among merchants the God's penny binds the 
contract or sale so that neither party may resile 
from It. At a later day this now rule passed from 
the law merchant Into the common law." St PolL 
ft Haiti. *07. Bee Dwaanis Du ; Eajlksst. 

GOING. The “going” of sheep in 
Barnham in Norfolk meant that the sheep 
should be pasture fed. 3 B. & Ad. Rep. 543. 

GOING CONCERN. An existing 
and prosperous company. 14 A. A E. Ency. 
2nd ed. t 1072. 

One that is still continuing to transact its 
ordinary business, though it may be insol¬ 
vent. Anderson. See Goino Value. 

GOING FREE. A nautical phrase 
meaning sailing with eased sheets. Stand. 
Diet. See Going Off Large. 

GOING OFF LARGE. A nautical 
phrase, signifying having the wind free on 
either tack. Steam vessels, in that their 
impetus is controlled by human skill, are 
bonsidered as vessels “going off large,” or 
navigating with a fair wind. Abbott, See 
Going Free. 

GOING RATE. “Going rate” as to 
freight, like “market price” for produce, 
means a fixed and established price for the 
time. To make a market price there must 
be buying and selling, purchase and sale. 
14 A. & E. Ency. 1072 ; 1 Flipp. 519. 

GOING VALUE. The value arising 
from having an established going business. 
The added value of a plant as a whole over 
the sum of the values of its component parte, 
which is attached to it because it is in active 
and successful operation and earning a 
return. Not equivalent to good-will ( q. t/.), 
but of a somewhat similar nature. 7 Fletch. 
Corp. § 4537 ; 212 U. S. 9. See Going Con¬ 
cern. 

GOING WITNESS. Onowho is going 
out of the j urisdiction of the court, although 
only into a state or country under the same 
general sovereignty : as, forexample. if lie 
is going from one to another of the United 
States, or, in Great Britain, from England 
to Scotland. 2 Dick. Ch. 454, See Depo¬ 
sition ; Witness. 

GOLD. Contracts expressly stipulating 
for payment in gold and silver dollars can 
only be satisfied by the payment of coined 
dollars; Bronson v. Roues, 7 Wall. 220; 
where it was said : “'A contract to pay a 
certain number of dollars in gold or silver 
coins is nothing else than an agreement to 
deliver a certain weight of standard gold 
to be ascertained by a count of coins, each 
of which is certified to contain a definite, 
proportion of that weight.” This case was- 
followed in 7 id. 278 ; 00 U. 8. 619 ; 162 U. S. 
291. In the last case it was said: “This 
court has held that parties may contract 
for the payment of an obligation in gold, or 
any other money or commodity, and it must 
then be paid in the medium contracted for.” 
It has been pointed out in 29 L. R. A. 593, 
note, that tne rule in Bronson v. I(odes has 
not been affected in any way by the Legal 
Tender Cases in 12 Walk 457. In Trebil- 
cook v. Wilson, 12 Wall. 887, where a note 
in dollars was made payable in specie, it was 
held that the designated number of dollars 
must be paid in so many gold or silver dol-. 
lars of the coinage of the United States, re¬ 
versing the supreme court of Iowa, which 
had held that a tender of greenbacks or 
.United States legal tender notes was suffi¬ 
cient. 

In Gregory v. Morris, 96 U. S. 619, the 
party was entitled to recover a certain 
amount in gold coin ; it was held that where 
the party, with the approbation of the court, 
takes judgment which might be discharged 
In currency, it should be entered for a sum 
in currency equivalent to the specified 
amount of that coin as bullion. A decision 
of a state court, which holds a tender of 
legal tender notes as valid in the payment 
of a contract payable only in specie, will be 
reviewed by the supreme oonrt of the 
United States ; 12 Walk 687. The doctrine 


of the latter court is therefore binding upon 
all tho state courts. 

A contract to pay a certain number of dol- 
ars in gold ; 4 Colo. 109 ; a draft for a cer¬ 
tain number of gold dollars ; 43 N. Y. 209 ; 
a noto payable “ in gold or silver ; ” 21 Ohio 
St. 400; a ground rent payable in 44 gold or 
silver lawful money of the United States; M 
81 Pa. 263 ; are all enforceable according to 
their terms. A ground rent payable in “ gold 
or silver money of the United States ” must 
*be paid in coin or its equivalent; 61 Pa. 263. 
In this case Agnew, J., said that the distinc¬ 
tion taken in the earlier Pennsylvania cases 
between contracts for a specific article and 
contracts for lawful money (coin op cur¬ 
rency) had become unimportant since the 
decision in Bronson v. Roaes. In such cases 
it is held that payment in currency is to be 
computed upon the value of gold at the time 
of payment; 4 Colo. 162. w here rent was 
payable 44 in current money of the State of 
New York equal in value to money of Great 
Britain,” it was held that if payment woe 
made in legal tender notes, the amount paid 
must equal the value of the stipulated 
amount of coin ; 05 Barb. 392. 

Where an act authorized a city to issue 
negotiable bonds, it was held to authorize 
the issue of bonds payble in gold coin ; 87 
Ala. 240 ; 6. c. 4 L. R. A. 742 ; bo of bonds 
“payable in gold coin of the present stand¬ 
ard weight and fineness ; ”00 Fed. Rep. Ml* 
To the same effect, 3 Dill. 105 ; but, contra , 
of levee bonds which were issued payable 
“in gold coin,” under an act which author-i 
ired the levee board to borrow money and 
Issue its bouds therefor ; 60 Miss. 298. But 
this judgment was reversed by the supreme 
court of the United States (162 U. S. 291), 
which hold : That the inquiry as to the me¬ 
dium in which the bonds were payable raised 
a federal question and that the Bonds were 
legally saleable in the money of the United 
States, whatever its description, and not in 
any particular kind of money, and that they 
were not void because of a want of power 
to issue thejn. Field, J., concurring, said 
that no transaction of commerce or busi¬ 
ness, etc., that is not immoral in its charac¬ 
ter, and which is not in its manifest purpose 
detrimental to society, can be declared in¬ 
valid because made payable in gold coin or 
currency when that is established or recog¬ 
nized by the government. 

An injunction will not lie to restrain the 
issue of municipal bonds payable “ in gold* 
or lawful money of the United States, at the 
option of the holder; ” 96 Ga. 312, But 
where a statute authorized the issue of 
bouds payable “in gold coin or lawful 
money of the United States,” an issue of 
bonds payable in gold coin of the United 
States of the present standard of weight and 
fineness was held invalid ; 29 L. R, A. (Cal.) 
512. 

In the absence of stipulation in the con¬ 
tract, a right to demand payment in coin 
will not be implied, although it appear that 
payment in coin was the only method of 
payment recognized by law when the con¬ 
tract was entered into and that the parties 
no doubt expected that payment would be 
made in coin; 22 Wall. 105. So when the 
consideration in a note was a loan of gold 
and silver and there was no stipulation to 
pay in such money ; 25 Cal. 502. 

An insurance company in an action 
against an agent who had collected pre¬ 
miums in gold ; 104 Mass. 192 ; and a hotel 
guest in an action against an innkeeper to 
recover for gold coin left at the inn for safe 
keeping; 46 N. Y. 291, are entitled to judg¬ 
ment in gold coin. In an action against an 
express company for failure to deliver gold 
coin which it received for transportation, 
judgment was entered in currency notes for 
the amount of the gold coin with the Dre- 
mium on gold added with interest from the 
date of demand; 98 Mass. 500. Where a 
person deposited both coin and treasury 
notes in a hank in 1861, it waa held that the 
bank need not pay him in coin unless there 
was an express agreement to that effect; 5 
WalL 663. 

Dollars payable in gold means that every 
such dollar is a piece of gold certified to be 
a certain weight and purity, by the form and 
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impress given to it at the mint of the United 
States. Any number of such dollars is the 
number of grains of standard gold or silver 
in one dollar multiplied by the given num¬ 
ber. A contract to pay a certain number of 
dollars in gold coins is, therefore, in legal 
import, nothing else than an ^agreement to 
deliver a certain weight of standard gold, to 
be ascertained by a count of coins, each of 
which is certified to contain a definite pro¬ 
portion of that weight. 7 Wall. (U. S.) 250. 

GOLD CERTIFICATES. Certifin 
cates issued by the United States as cur¬ 
rency, redeemable in gold deposited for their 
redemotion. English. 

GOLDEN RULE AND SACRED 
ADVICE. In Law. “Agree with thin* 
adversary quickly whilst thou art m the wa> 
with him.” 5 T. B. Mon. (Ky.) 416. 

GOLDSMITH’S NOTES. In Eng¬ 
lish Law. Banker's notes: so called be¬ 
cause the trades of banker and goldsmith 
were originally joined. Chi tty, Bills 423. 

GONORRHEA. “Gonorrhea,” if con¬ 
tracted by voluntary act, is a loathsome 
disease within the meaning of the statute 
entitling a wife to a divorce on such grounds. 
41 S. W. 27. 

GOOD. 

In an action for the breach of a contract 
calling for the delivery of “good merchant¬ 
able corn,” an instruction using the phrase 
“sound merchantable com” is not erroneous 
for the words “sound” and “good” mean 
substantially the same. 132 Ky. 496, 116 
8. W. 784. Bee Foe Good Cause. 

GOOD AND LAWFUL FENOE. 

Every strong and sound fence of rails, or 
plank, or wire, or wire and plank, or iron, 
of of nedge, four and one-half feet high, ana 
being so close that cattle cannot creep 
through, or made of stone and brick, four 
and one-half feet high, or a ditch three feet 
deep, and three feet broad, with a hedge two 
feet nigh, or a rail, plank, stone, smooth or 
barbed wire, or brick fence two and one-half 
feet high on the margin thereof, the hedge 
or fence being so close that cattle cannot 
creep through, shall be deemed a “good and 
lawful fence.” 153 Ky. 816,156 S. W. 861. 

GOOD AND LAWFUL MEN. Those 
qualified to serve on juries ; that is, those 
of full age, citizens, not infamous or non 
compos mentis; and they must be resident 
in the county where the venue’ is laid. 
Bacon, Abr. Juries (A) ; Cro. Eliz. 654; 
Co. 3d Inst. 80 ; 2 Rolle 82; Cam. & N. 88. 

GOOD AND VALID. Legally firm : 
e.. g. a good title. Adequate ; responsible: 
e. g. liis security is good for the amount of 
the debt. Webst. A note satisfies a war¬ 
ranty of it as a “ good ” note if the makers 
are able to pay it, and liable to do so on 
proper legal diligence being used against 
them, 26 Vt. 406. 

GOOD BEHAVIOR. Conduct au¬ 
thorized by law. Surety of good behavior 
may be demanded from any person who ir. 
justly suspected, upon sufficient grounds, 
of intending to oommit a orime or misde¬ 
meanor. Surety for good behavior is some¬ 
what similar to surety of the peace, but the 
recognizance is more easily forfeited, and 
it ought to bedem nded with greater cau¬ 
tion ; 1 Binn. 98, n.; 14 Viner, Abr. 21 ; 
Dane, Abr. As to what is a breach of good 
behavior, see 2 Mart. La. N. s. 683 ; Hawk. 
PI. Cr. b. 1, c. 61, s. 6; 1 Chitty, Pr. 676. 
See Surety' of the Peace. 

A judge holding office for life also holds 
it during good behavior, dum se bene gee- 
serit . 

GOOD CONSIDERATION. See 

Consideration. 

GOOD FAITH. An honest intention 
to abstain from tiding any unoonscienti- 
rmft advantage of another, even though the 
forms’, or technicalities of law, together 
with an absence of all informationorbelief 
of facts which would render the transac¬ 
tion unoonscientious. 2 S. Dak. 884. See 
84HL588; « id. 200 ; 46 Ala. 78; 17 Hun 
442. 


That honesty, of intention and freedom 
from knowledge, of circumstances which 
ought to put him on inquiry,.which protects 
a purchaser, holder, or creditor from being 
implicated in an effort by one with whom he 
is aealing to defraud some party in interest. 
Ill U. S. 80. Good faith, in a statute regu¬ 
lating chattel mortgages, and declaring un¬ 
recorded mortgages to be invalid as against 
purchasers ana mortgagees in good faith, 
means such as parted with something of 
value, or otherwise altered their position 
irretrievably, on the strength of the appar¬ 
ent ownership, and without notice. Good 
faith in this connection means actual reli¬ 
ance upon the ownership of the vendor or 
mortgagor, because without notice of the 
incumbrance. 21 N. J. Eq. 636. 

Good faith is presumed in favor of the 
holder of negotiable paper ; 93 U. S. 64; 94 
id. 754 ; 8 N. "Y. Sup. Ct. 360; it is a pre¬ 
sumption of law ; 116 U. S.* 609 ; and out¬ 
weighs a presumption of payment; 107 Ind. 
442 ; and such holder takes the paper free 
from any infirmity in its origin except such 
as make it void for illegality of consideration 
or want of capacity in the maker; 141 Mass. 
296; 96 TJ. S. 51. While the presumption of 
law is sufficient in the absence of evidence, 
if the good faith of a party is put in issue by 
his adversary, he has a right to give affirm¬ 
ative evidence of it; 97 U. S. 272 ; as, where 
his ownership of negotiable paper is put in 
issue he may prove he became the owner in 
£Ood faith ; 105 U. S. 728. A person to 
whom the want of good faith is imputed in 
a statement shown to- have been made by 
him may be asked if he believed this state¬ 
ment to be correct; 27 N. Y. 282. After 
proof of circumstances relied on as showing 
want of good faith by putting g. person on 
inquiry, he may explain them by showing 
the reasons why he did not pursue the in¬ 
quiry ; 54 N. Y. 288 ; and after stating the 
explanation received upon inauiry he may 
testify that he was satisfied with it; 78 
N. Y. 236. Where the knowledge of the 
third person is in issue proof of general rep¬ 
utation is sometimes competent as tending 
to show reasonable ground of belief or sus- 

& icion; 69 Mass. 594 ; 6 N. Y. Sup. Ct. 446; 

3 Barb. 205. Good faith is not disproved 
by a forgotten conversation ; 29 Hun 214. 

One who has purchased for value and 
without notice, or his transferee, is termed 
a holder in good faith ; 94 U. S. 432. 

Trustees and persons acting in a fiduciary 
capacity are held to the utmost good faith. 
See Trust ; Trustee ; Fiduciary. 

So long as the parent, in correcting his 
child, acts In good faith and without malice 
the criminal law will not interfere with 
him, however Bevere and unmerited the 
punishment, unless it produces permanent 
injury; Bish. New Cr. L. § 881 ; 95 N. C. 
§ 88. See Father. 

GOOD HABITS. The term “good 
habits” does not mean absolutely correct 
according to the strict rules of ethics, hut 
that they are and always have been ordi¬ 
narily good. 12 Bush (Ky.) 39. 

GOOD HEALTH. The term “good 
health” is relative. It is not every indispo¬ 
sition, such as an occasional headache, or 
pains in the stomach or abdomen, or a dis¬ 
charge from the womb, that will justify a 
wo man in saying that she is not in “good 
health.” 145 Ky. 610, 140 S. W. 1018. 

GOOD 1CORAL CHARACTER. The 

naturalization laws require that in order to 
be admitted to citizenship the applicant 
must, during his residence in the United 
States since his declaration of intention, 
have ** behaved as a man of good moral 
character ”; U. S. Rev. Stat. § 2165. 

Wnat is a good moral character may 
vary in some respects in different times 
and places, but 11 it would seem that what¬ 
ever is forbidden by the law of the land 
ought to be considered for 'the time being 
immoral within the purview of this stat¬ 
ute ; ” 6 Sawy. 196. Accordingly a person 
who commits perjury is not a man of good 
moral character, and is therefore not en¬ 
titled to naturalization; id. But a distinc¬ 
tion drawn between acts which are mala 
in se and these which are mala prohxbita ; 


and it is said that a single act of the former 
grade is sufficient to establish immoral 
character, but only habitual acts of the 
latter character ; uL It has been held that 
an alien who lives in a state of polygamy 
or believes that it may be rightfully prac¬ 
tised in defiance of the laws to the contrary, 
is not a person of good moral character 
entitled to naturalization ; Ex parte Doug¬ 
lass, cited in 2 Bright. Fed. Dig. 25, from 
6 West. Jur. 171. 

Under the English excise laws it was 
held that the mere fact that a man lived in 
a state of concubinage was not such an ab¬ 
sence of good character as would justify 
his conviction under the excise law for 
making and using a certificate of good 
character knowing it to be false; 16 C. B. 
n. s. 584. ** Good or bad character does not 

depend on wliat a man knows of himself; 
it means his general reputation in the es¬ 
timation of his neighbors ; . . . the fact 
of a man’s living with a woman without 
marrying her may possibly admit of some 
palliating circumstances; * id. 

The question what is a good moral char¬ 
acter under the Pennsylvania license law 
of 1887 has recently been considered and 
passed upon by a divided court, the appli¬ 
cant for renewal having received his license 
upon stipulation not to apply again. It was 
held by Sulzberger, J., that the act “ is not 
to be understood as setting up the highest 
ethical character. It means good moral 
character as it is used among men in the 
ordinary business of life, pot tliat high type 
which ought to form the ideal of every 
virtuous person.” McMichael, J., Baid: “I 
cannot consider a citizen of the United 
States one of good moral character who 
voluntarily files a stipulation that he will 
not apply again for the succeeding year 
before this court, and in violation of that 
agreement does make an application for a 
license. . . . But when a man has made a 
promise last year not to apply for a license 
this year, and has come into court with an 
application for a license in violation of that 
promise, my judgment and my judicial 
opinion is that he is not a man of good 
moral character as contemplated by the 
Act of Assembly.” An appeal is now pend¬ 
ing and undecided. Appeal of Donoghue. 
Superior Court, Pa. OoU 3, 1897. 

GOOD ORDER. A clause in a bill 
of lading stating goods were received in 
“good order,” should be considered as 
referring to the exterior and apparent condi¬ 
tion, and to the internal only so far as it 
might be inferred from external appearances. 
9 if Mon. (Kv.) 114. 

GOOD ORDER AND CONDITION. 
The general statement in a bill of lading that 
the goods have been shipped “in good order 
and condition,” amounts to an ndmi&sion 
by the shipowner that, insofar as he and his 
agents had the opportunity of judging^the 
goods were so shipped. Carser, Carr of 
Goods by Sea, § 73. as between the shipowner 
and indorsee, who, on the faith of that 
admission, has become indorsee for Value of 
the bill of lading. 


GOOD RE PAIR. A stipulation in a 
lease that leasee is to repair, or leave the 
premises in good repair at the expiration erf 
the lease, does not obligate the tenant to 
restore the building which is destroyed by 
fire or other casualty without his fault. 103 
Ky. 764, 46 S. W. 486. 

GOOD REPUTE* An expression syn¬ 
onymous with and meaning only “of 
good reputation.** 18 S. W. Rep. (Mo.) 924. 

GOOD AND SUFFICIENT DEED. 

A “good and sufficient deed” is a marketable 
deed, one that will pass a good title to the 
land it purports to convey. 147 Ky, 844, 
145 S. W. 1129. 

GOOD TI TLE . Such a title as a court 
of chancery would adopt as a sufficient 
ground for compelling specific perform¬ 
ance, and such a title as would be a good 
answer to art action of ejectment by any 
eExoh.878. See 28 Barb. 8*0. 

See Title. 

GOOD WILL. The benefit which 
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GOOD WILL 


uriai* from the establishment of particular 
trades or occupations. The advantage or 
benefit which is acquired by an establish¬ 
ment, beyond the mere value of the capital, 
stocks. funds, or property employed therein, 
in consequence of t lie general public patron¬ 
age and encouragement which it receives 
from constant or habitual customers, on 
account of its loa&l position, or common 
celebrity, or reputation for skill or affluence 
or punctuality, or from other accidental 
circumstances or necessities, or even from 
ancient partialities, or prejudices. Story, 
Partn. § 99; 30 Cent. L- J. 155. See 1 
Hoffm. 68; 16 Am. Jur. 87 ; 22 Beav. 84 ; 
60 Pa. 161 ; 5Rua*. 29 ; 10 So. Rep. (La.) 616. 

The advantages which may inure to the 
purchaser from holding himself out to the 

f mblic os succeed in £ to an enterprise which 
las been identified in the past with the 
name and repute of his predecessor. 47 
Fed Rep. 465. 

“ The term good will can hardly be said 
to Ivave any precise signification. It is 
generally used to denote the benefit aris¬ 
ing from connection and reputation ; and 
its value is what can be got tor the chance 
of being able to keep that connection and 
improve it. Upon the sale of an established 
business its good will has a marketable 
value, whether the business is that of a 
professional man or of any other person. 
But it is plain that good will has no mean¬ 
ing except in connection with a continuing 
business; it may have no value except in 
connection with a particular house, and it 
may be so inseparably connected with it as 
to pass with it, under a will, or deed, witlir 
out being specially mentioned.” Lindl. 
Partn., Wentworth’s ed. 440. 

“ The good will ... is nothing more 
than the probability that the-old customers 
will resort to the old place.” Per Eldon, 
C., in 17 Ves. 335 ; but this is said to be too 
narrow a definition by Wood, V, C,, who 
said that the term meant every advantage 
. . . that has been acquired by the old 
firm in carrying on its business, whether 
connected with the premises in which the 
business was previously carried on, or with 
the name of the late firm, or with any 
other matter carrying with it the benefit 
of the late business.. Johns. (Eng. Ch.) 174. 

The point of the opinion of Lord Eldon, 
so much referred to, was that there is no 
implied covenant or promise on the part oil 
the vendor or assignor of the good will of 
a-business, not to set up the same trade, 
in opposition to the purchaser, in the 
neighborhood; accordingly an injunction 
to prevent him from doing so was refused ; 
17 Ves. 335; Colly. Partn. 174. Since this 
case the English decisions, after passing 
through a period of vacillation, seemed re¬ 
cently to have established the implied con¬ 
tract of one who simply sells the business 
and good will upon a much more substantial 
basis. It was held by Lord Romillv in 
LabouChere v. Dawson that an outgoing 
partner may not solicit the old customers 
privately by letter or by a travelling agent 
if he has sold the good will to his former 
partners. This went upon the principle 
that a grantor may not aerog&te from nis 
grant. This was considered to have 
gone beyond any previous case and was 
overruled in Peareon v. Pearson, 27 Ch. D. 
145, where Cotton, L. J., said: “It is 
admitted that a person who has sold the 
good will of his business may. set up a 
similar business next door and say that he 
is the person that carried on the old busi¬ 
ness, yet such proceedings manifestly tend 
to prevent the old customers going to the 
old place." See 74 L. T. #43. Between the 
rendering of these judgments Jesael, if. R„ 
had enjoined the solicitation of old cus¬ 
tomers but not the dealing with them ; 14 
Ch. D. 003 ; in that case good will is defined 
as “ the formation of.tliat connectibn which 
has made the value of the thing that the 
late firm sold,” and is frequently the only 
thing saleable. This definition was quoted 
with approval by Lord Herschell in Trego 
v. Hunt, infra. Another decision of Jeasel, 
M. R., restraining a former partner from 
dealing with old customers was reversed 
by the court of appeal, but the order in this 


case, restraining the solicitation, was not 
appealed from ; the court said that “ to en¬ 
join a man agaiqst dealing with peonle 
whom he has not solicited is not only to 
enjoin him, but to enjoin them, for it pre¬ 
vents them from having the liberty which 
anybody.in the country might nave of 
llealing with whom they like ; ” 15 Ch. D. 
306. But the court of appeal, affirming 
the same judge, held that on the compul¬ 
sory sale of a good will in bankruptcy pro¬ 
ceedings, the bankrupt would not be 
restrained from solicitation. All thp fWi- 
sions based upon Labouchere v. Dawson 
were overturned by the case in 27 Ch. D. 
145, which was followed by 44 Ch. D. 616. 
But in the recent case of Trego v. Hunt, 
1896] App. Cas. 7, reversing [1805] 1 Ch. 
62, the later decisions were overruled and 
the doctrine of Labouchere v. Dawson, was 
approved. There the good will remained 
with the old concern and the outgoing 
partner who had Bold it to his former part¬ 
ner employed a clerk in the firm to keep 
the names and addresses of the firm’s 
customers so that he might solicit their 
business on his own account. This the 
house of lords restrained him from doing. 
Lord MacNaghten designated the good will 
as “ the very sap and life of the business, 
without which the business would yield 
little or no fruit,” the result “ of the reputa¬ 
tion and connection of the firm which mav 
have been built up by years of honest work 
or gained by lavish expenditure of money." 

The vendor or retiring partner “ may not 
sell the custom and steal away the custom¬ 
ers. It is not an honest thing to pocket 
the prico and then to recapture the subject 
of sale, to decoy it away or call it back 
before the purchaser has had time to 
attach it to himself and make it his very 
own.” But “he may do everything that a 
stranger in the ordinary course of business 
would be in a position to do. He may set 
up where he will. He may push his wares 
as much as he pleases.” In the same case 
it was said by Lord Davy, 44 that the idea 
of good will and what is comprised in the 
sate of business has silently been developed 
and gTOwn since the days of Lord Eldon.” 

In this country the expressions of the 
courts as to what is the precise effect of a 
sale of good will, without restrictive cov¬ 
enants, vary as much os might be expected 
from the indefinable nature of the subject. 
The opinion of Lord Eldon has been, in the 
main, very closely followed, though often 
criticised in both countries. Such a sale 
has been said to carry with it only the pro¬ 
bability that the business will continue in 
the future as in the past; 33 Cal. 620; or 
the favor which the management has won 
from the public and the possibility that 
the customers will continue their patron¬ 
age ; 50 Mich. 401 ; and commend it to 
others; 54 id. 215. A recent writer con¬ 
cludes. that it amounts to nothing more 
than the right to succeed to the business 
and carry it on as a successor to the old 
concern ; 33 Am. L. Reg. N. s. 217 ; and a 
recent federal decision terms it, 4 4 those 
advantages which may inure to the pur¬ 
chaser from holding himself out to the 
public as succeeding to an enterprise which 
has been identified in the past with the 
name and the repute of his predecessors ; ” 
47 Fed. Rep. 407, affirmed 55 id. 805. The 
principle of Labouchere t>. Dawson that 
the vendor would not be permitted to 
solicit trade from the customers of the old 
business was maintained in this country in 
cases prior to the English decisions; 1 
Pars. Eq. Cas. (Pa.) 476; 14 Allen 211 ; 86 
Ohio St. 261; nor has he the right to hold 
himself out as the successor of the old firm 
or as continuing its business; 60 Pa. 458; 
113 Masa 175 ; 47 Fed. Rep. 465 ; affirmed, 
55 id. 895; 44N.H.835; 8L.T.N.8. 447; 
11 id. 299; but he may set up a similar 
business ; 85 La. Ann. 60; 83 N. W. Rep. 
(Wis.) 551 ; 143 Mass. 593 ; 8 Brewst. Pa. 
133; 5 Allen 345 ; 2 Tenn. Ch. 847; 
123 N. Y. 650 (but in this cose there was 
no conveyance of the good will in terms). 
See 129 id. 156. The vendormay bind him¬ 
self not to engage in the same business 
within a limited time or distance, by ex¬ 


press covenant, which, if reasonable, iB 
valid. Ren Restraint of Trade. 

The question has been much discussed 
whether good will is an incident of the 
business, of the premises, or of the person. 
It has been held to be personal and not 
local; 21 La. Ann. 391 ; 25 L. J. N. 8. 194 ; 
but it is said to be the general rule that the 
good will is an incident of the premises ; 
60 Pa. 161 ; 84 N. Y. 550; 35 La. Ann. 60 ; 
where a widow carried on the business of 
a licensed victualler on leased premises and 
assigned all her goods, stock in trade, etc., 
without mentioning the good will, in trust 
prior to her second marriage, the good 
will passed by the assignment as an incident 
to the stock and license, and not to the 
husband with the premises; 6 Beav- 269. 
It is said by the United States supreme 
court, that good will is only an incident, 
as connected with a going concern, of 
business having locality or name, and is 
not susceptible of being disposed of inde¬ 
pendently ; 149 U. S. 436, See 36 Fed. Rep. 


As between partners, it has been held 
that the good will of a partnership trade 
survives; 5 Ves. 539 ; but this appears to 
be doubtful; 15 Ves. 227 ; and is not in 
accord with modern authorities ; 27 Beav. 
446 ; id. 236 ;* 28 id. 453. A distinction in 
this respect has been suggested between 
commercial and professional partnerships ; 
8 Madd. 70 ; 2 De G. & J. 620; but see 14 
Am. L. Reg. N. s. 10, where the distiuction 
is said tq be untenable. It has been held 
that the firm name constitutes a part of the 
good will of a partnership; Jo hns . (Eng. 
Ch.) 174; 6 Hare 825; contra, 19 How F?. 
14. Where a partner sells out his share in a 
going concern, he is presumed to include 
the good will; Johns. (Eng. Ch.) 174 ; see 
46 LI. App. 188; 128 U. S. 514; and he can¬ 
not use the firm name in a business of like 
character carried on by him in the vicinity ; 
33 N. E. Rep. (Ohio) 88; or a name so 
similar to that of the first as to mislead and 
draw off business ; 54 Mich. 215. When a 
partnership is dissolved by death, bank¬ 
ruptcy, or otherwise, the-good will is an 
asset of the firm, and should be sold and 
the proceeds distributed among the part¬ 
ners; 15 Ves. 218; 1 Pars. Eq. Cas. (Pa.) 
270; Lindl. Partn. Wentworth’s ed. 443. 
On the death of a partner the good will 
does not go to tho survivor, unless by ex¬ 
press agreement; 22 Beav. 84 ; 20 L. J. N. s. 
391. It has been held, however, that on 
the dissolution of a partnership by the 
death of one of its members, the surviving 
partners may carry on the same line of 
business, at the same place, without liability 
to account to the legal representative of 
the deceased partner for the good will of 
the firm, in the absence of their own agree- 
fhent to the contrary; 37 Neb. 158. The 
dissolution of the firm during the life time 
of all the*partners gives each of them the 
right to use the firm name; 34 Beav. 566; 
contra. 4 Sandf. Ch. 379. 8ee 19 Alb. L. J. 
502; 18 Cent^ L. J. 161. The good will of 
a trade or business is a valuable right of 
property ; 88 Cal. 450 ; 10 Exch. 147 ; it is an 
asset of the business; 17 Neb. 187 ; or of a 
decedent; 21 La. Ann. 891; but it does 
not include the use of the name of a de¬ 
ceased person ; 8 N. Y. Supp. 652. It may 
bo bequeathed by will; 27 Beav. 446. ft 
may be sold like other personal property; 
see 8 Mer. 452; 1 J. & W. 589; 1 V. & B. 
505 ; 17 Ves. 846 ; 2 Madd. 220 Ad. 

841 ; 4 id. 592, 596 ; 5 Russ. 20; 2 Watts 
111; 1 S. & 8. 74 ; 75 la. 173; 62 Pa. 81. 
The right to use a name on a medicine may 
be assigned to an outgoing partner or to a 
successor Fn business, as an incident to its 
good will; 189 U. S. 540. In the United 
States the subject of good will lias in the 
original technical sense less relative prom¬ 
inence than in England, but the subject 
has developed very great importance in 
connection with the use of trademarks 
and trade names, which titles see. 

• A good will may be mortgaged, assigned, 
or taken In execution, in connection with 
the business; id ; 89 L. J. Ch. N. & 79; but 
not if dependent on the ability and skill of 
the proprietor; 25 Ch. D. 472. The vendor 
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pf a business and good will who stipulates 
against carrying on the business in the 
same place* mar be enjoined from doing so 
as the agent of another ; 88 Me. 857. The 
purchaser who finds there is no good will' 
is without remedy unless he cun show fraud¬ 
ulent representation or suppression of fact 
by the vendor: 7 Misc. Ren. 484. 

The purchaser of a good will and firm 
name is entitled to receive letters and tele¬ 
grams addressed to it and to the advantage 
of business propositions from customer* of 
the old firm contained in them; 27 6. W. 
Hen. (Ky.) 080. 

The measure of damages for the breach 
of a contract of sale of good will is the loss 
suffered by the vendee, not the profits made 
by the vendor ; 110 Cal. 150. 

See, generally, 14 Am] L. Reg. n. s. 1, 829, 
649, 713; 83 id, 210; 30 Cent. L. J. 156 ; 84 
Sol. J. 294; Lindl. Portn. Wentworth’s ed. 
440-0 ; Allan, Law of Goodwill. 

GOODS. In Contracts. The terra 
goods is not so wide as chattels, for it ap¬ 
plies to inanimate objects, and does not in¬ 
clude animals or chattels real, as a lease 
for years of house or land, which chattels 
does include. Co. Litt. 118 ; 1 Russ. 876. 

Goods will not include fixtures; 2 Mass. 
495; 4 J. B._ Moore 73; a subscription for 
stock; 77 Md. 92; or teams and wagons, 
notes and accounts due; 55 la. 520. In a 
more limited senAe, goods is used for articles 
of merchandise; 2 BLa. Com. 889. It has 
been held in Massachusetts that promissory 
notes were within the term goods in ihd 
Statute of Frauds; 8 Mete. Mass. 865; but 
see 24 N. H. 484; 4 Dudl. 28; so stock or 
shares of au incorporated company ; 20 
Pick. 9 ; 8 H. & J. 88 ; 15 Conn. 400 ; so, in 
some cases, bank notes and coin ; 2 8tor. 
52; 5 Mas. 587 ; 12 Wend. 486. The word 
“ goods ” is always used to designate wares, 
commodities, and personal chattels ; the 
word effects is the equivalent of the word 
movables ; 83 Pa. 126. 

In Wills. In wills goods is nomen aene- 
ralissimum , and, if there is nothing to limit 
it, will comprehend all the personal estate 
of the testator, as stocks, bonds, notes, 
money, plate, furniture, etc. ; 1 Atk. 180; 

1 P. Wins. 267 ; 1 Bro. C. C. 128 ; 4 Russ. 870; 
Wms. Ex. 1014; 1 Rop. Leg. 250 ; but in 
general it will be limited by the context of 
the will; see 2 Belt, 8uppl. Ves. 287 ; 1 Ves. 
63; 2'Dali. 142; Sugd. Vend. 493. See 1 
Jarm. Wills 751 ; and the titles Bienb, 
Chattels ; Furniture. 

* GOODS AND CHATTELS. In Con- 
tracts. A term which includes not only 
personal property in possession, but choses 
in action and chattels real, as a lease for 
years of house or land, or emblements. 12 
Co. 1 ; 1 Atk. 182 ; Co. Litt. 118; 1 Russ. 876; 
see 31 Gratt. 131 ; it includes railroad ties; 
39 Minn. 145. 

A merchant’s stock in trade is “goods and 
chattels permanently located,” provided 
such goods and chattels are taxable in the 
city or county where they are so located ; 
28 AtLTteD. (Md.) 284. 

in Criming! law. Choses in action, 
as bank notes, mortgage deeds, and money, 
do not fall within the technical definition 
of “ goods and chattels.” And if desoribed 
in an indictment as goods and ohattols, 
these words may be rejected as surplusage; 

4 Gray 416; 8 Cox, Cr. Cas. 460 ; 1 Den. Cr. 
Cas. 450; 1 DeArsl. & B. 426 ; 2 Zabr. 207 ; 

1 Leach 241, 4th ed. 468. See 5 Mas. 537. 

In Wills. If unrestrained, these words 
will pass all personal property ; Wms. Ex. 
1014 Am. notes. See 1 Jarm. Wills 751 ; 
Add. Contr. 81, 201, 912 ; Beach, Wills 470. 

GOODS SOLD AND DELIVERED. 
A phrase used to designate the action of 
assumpsit brought when the sale and de¬ 
livery of goods furnish the cause. 

A sale, delivery, and the value of the 
goods must be proved. See Assumpsit. 

GOODS, WARES, AND MER¬ 
CHANDISE.' A phrase used in the Stat¬ 
ute of Frauds. Fixtures do not come 
within it; 1 Cr. M. & R. 273. Growing 
crops of potatoes, corn, turnips, and other 


annual crops, are within it; 8 D. & R. 
814; 10 B. & C. 446 ; 4 M. & W. 847 ; 
contra , 2 Taunt. 88. See Addison, Contr. 
81; Blackb. $ 4, 5; 2 Dana 206; 2 Rawlo 
161; 5 B. & C. 829; 10 Ad. <& E. 758. As 
to when growing crops are part of the 
realty ana when personal property, see 1 
Washb. R. P. 8. A contract for the sale of 
apples, peaches, and blackberries which 
might be raised during certain years, are 
chattels personal and not within the stat¬ 
ute ; 87 Mo. App. 56. Promissory notes and 
shares in an incorporated mmuany, and, in 
some cases, money and bank-notes, have 
been held within it; see 2 Pars. Contr. 
830 ; and so have a bond and mortgage ; 53 
N. J. Law 108 ; 29 Mo. App. 200; the term 
“ merchandise ” as used in the revised 
statutes of the United States includes 
goods, wares, and chattels of every descrip¬ 
tion capable of being imported ; R. S. § 2766. 
See 109 Mo. 78 ; Goods and Chattels. 

GORGE. A defile between hills or 
mountains, that is a narrow throat or out¬ 
let from a region of country. 23 Kan. 214. 

GOTTEN BY. “Gotten by” means 
that the person referred to had done some 
act and has escaped the injurious and detri¬ 
mental consequences which usually attend 
such an act. 162 Kv. 298. 172 S. W. 530. 

GOUT. In Medical Jurisprudence. 
A nutritional disorder associated with an 
excessive formation of uric acid, and char¬ 
acterized by attacks of acute inflammation 
of the joints, by the gradual deposit of 
urate of sodium in and about the joints, 
and by the occurrence of irregular con¬ 
stitutional symptoms. Osier, Practice of 
Med. 

In oase of insurance on lives, when there 
is warranty of health, it seems that a man 
subject to the gout is capable of being in¬ 
sured, if he has no sickness at the time to 
make it an unequal contract; 2 Park, Ids. 
550. 

GOVERNMENT (Lat. gvbemaculum, 
a rudder. The Romans compared the state 
to u vessel, and applied the term gubemator , 
helmsman, to tne leader or actual ruler of 
a state. From the Latin, this word has 
passed Into moet of the modern European 
languages). That institution or aggregate 
of institutions by which a state makes and 
carries out those rules of action which are 
necessary to enable men to live in a social 
state, or which are imposed upon the people 
forming a state. 

We understand. In modern political science, by 
state, in its widest sense, an independent society, 
acknowledging no superior, and by the term uovem- 
ment , that Institution or aggregate of institutions 
by which that society makes and carries out those 
rules of action which are necessary to enable men 
to live In a social state, or which are imposed upon 
the people forming that society by those who pos¬ 
sess the power or authority of prescribing them. 
Qovernment is the aggregate of authorities which 
rule a society. By administration, attain, we un¬ 
derstand In modem times, and especially la more or 
less free countries, the aggregate of those persons 
in whose hands the reins of government are for the 
time-being (the chief ministers Or heads of depart¬ 
ments). But the terms state, government, and 
administration are not always used In their strict¬ 
ness. The government of a state being its most 
prominent feature, which is most readily perceived, 
government has frequently been used for state; 
and the publicists of tne last century almost always 
used the term government, or form of government, 
when they discussed the different political societies 
or states. On the other hand, government is often 
us 2d, to this day, for administration, in the sense in 
which It has been explained. We shall give In this 
article a classification of all governments and 

S lRlcal societies which have existed and exist to 
Lj day. 

Governments, or the authorities of societies, are, 
like societies themselves, grown institutions. See 
Institution. 

They are never actually created by agreement or 
oompact. Even where portions of government are 
formed by agreement, as. for Instance, whep a cer¬ 
tain family is called to rule over a country, the con¬ 
tracting parties must previously be conscious of 
having authority to do so. As society originates 
with the family, so does authority or government. 
Nowhere do men exist without authority among 
them, even though it were but in Its mere Inciplency. 
Men are forced Into this state of things by the fun¬ 
damental law that with them, and with them alone 
of all mammals, the period of dependence of the 
young upon Its parents outlasts by many years the 
period of lactation; so that, during this period of 
past-lactational dependence, time and opportunity 
are given for the development of affection and the 
habit of obedience on the one hand, and of affection 
and authority on the other, as well as of mutual 
dependence. The family Is a society, and expands 


Into clusters of families, into tribes and larger 
societies, collecting into communities, always car¬ 
rying the habit and necessity of authority and 
mutual support along with them. As men advance, 
the great and pervading law of mutual dependence 
shows Itself more and more dearly, and acts more 
and more intensely. Man Is eminently a social 
being, not only as to an Instinctive love of aggrega¬ 
tion, not only as to material necessity and security, 
but also as to mental and affectlonal development, 
and not only as to a given number of existing 
beings, or what we will call as to extent, but also as 
to descent of generation after generation, or, as we 
may call It, transmission. Society, and its govern¬ 
ment along with it, are continuous. Government 
extols and continues among men, and laws have au- 
♦NrtHtv for wen«mtlons which neither made them 
nor had any direct representation in maging them, 
because the necessity of government—necessary 
according to the nature of social man and to his 
wants—to a continuous necessity. But the family 
the institution from which once, at a 
distant period, soclety,authorlty, government arose. 

family Increases in Importance, distinctness, 
and intensity of action as man advances, and con- 
tinues to develop authority, obedience, affection, 
ind social adhesiveness, and thus acts with refer- 
3Doe to the state as the feeder acts with reference 
to the canal; the state originates daily anew In the 
family. 

Although man Is an eminently social being, he to 
also individual, morally, intellectually, and physio 

beTOndVhtaHf.® hi!■! may endure even 

beyond this life, he is compelled, by his DhvsicaJcon- 

dJtlocL, to appropriate and to produce, and tdui 10 
Imprint hia indfvlduality upon the material world 
around, to create property. But man to not only an 
•ppropriating ana producing, he Is also an ex¬ 
changing being. He always exchangee and always 
Intercommunicates. This constant intertwining of 
man’s Individualism and socialism creates mutual 
claims of protection, rights, the necessity of rules, 
of laws: In one word, as individuals and ns natural 
members of society, men produce and require gov- 
amment No society, no cluster of men, no Individ¬ 
uals banded together even for a temporary pur¬ 
pose, can exist without some sort of government 
in s t an tly springing up. Government Is natural to 
then and characteristic. No animals have a govern¬ 
ment ; no authority exists among them; Instinct and 
physical submission alone exist among them. Man 
lions has laws which ought to be obeyed but.may be 
Itoobeyed. Expansion, accumulation, development, 
progress, relapses, disintegration, violence, error, 
fuperstitlon, the necessity of intercommunication, 
wealth and poverty, peculiar disposition, temper¬ 
ament, configuration of the country, traditional 
types, pride and avarice, knowledge and ignorance, 
sagacity of Individuals, taste, activity and sluggish- 
ness, noble or criminal bias, position, both geo¬ 
graphical and chronological,—afi that affects num¬ 
bers of men affects their governments, and an end¬ 
less variety of governments and political societies 
has been the consequence ; but, whatever form of 
government may present Itself to us, the fundament¬ 
al Idea, however rudely conceived, to always the 
protection of society and its members, security of 
property and person, the administration of Justice 
therefor, and the united efforts of society to furnish 
the means to authority to carry out its objects,— 
contribution, which, viewed as imposed by authority, 
to taxation. Those bands of robbers which occa¬ 
sionally have risen in disintegrating societies, as in 
India, and who merely robbed and devastated, avow¬ 
ing that they did oot mean to administer justice or 
protect the people, form no exception, although the 
extent of their soldiery and the periodicity or their 
raids caused them to be called governments. What 
little of government continued to exist was still the 
remnant of the communal government of the op¬ 
pressed hamlets: while the robbers themselves 
could not exist without a government among them¬ 
selves. 

ArlstoUe classified governments according to the 
■eat of supreme power, and he has been generally 
followed down to very recent times. Accordingly, 
we had Monarchy, that government In which the 
iupreme power to vested In one mao, to which was 
Added, at a later period, the idea of hereditarlness. 
Aristocracy, the government In which the supreme 
power to vested In the aristoi. which does not mean. 
In this case, the best , but the excelling ones, the 
prominent, I. e. by property and influence. Privi¬ 
lege to Its characteristic. Its corresponding degen¬ 
erate government to the Oligarchy (from o/tpoi, 
little, few), that government In which supreme 
power to exerctsea Hy a few privileged ones, who 
generally have arrogated the power. Democracy. 
cha t government In .which supreme power to vested 
In the people at large. Equality to one of Its char¬ 
acteristics. Its degenerate correspondent to the 
ochlocracy (from ochlos , the rabblrO, for which at 
present the barbarous term mobocracy to fre- 

^ But this classification was Insufficient even at the 
time of Aristotle, when, for Instance, theocracies 
existed; nor to the seat o supreme power the only 
characteristic, nor. In alt respects, by any means the 
chief characteristic. A royal government, for In¬ 
stance, may be less absolute than a republican gov¬ 
ernment. In order to group together the govern¬ 
ments and political societies which have existed and 
are still existing, with philosophical discrimination, 
we must pay attention to the chief-power-holder 
(whether he be one or whether there are many), to 
the pervading spirit of the administration or wield¬ 
ing of the power, to the characteristics of the society 
or the influencing Interests of the same, to the limit¬ 
ation or entirety of public power, to the peculiar 
relations of the cittoen to the state. Indeed, every 
principle, relation, or condition characteristically 
fnrtiMMiMng or shaping society or government in 
particular may furnish us with a proper division. 
We propose, then, the following 

Grouping of Political Societies and Governments. 

L According to the supreme power-holder or the 
placing o'! supreme power, whether really or 
nominally so. 
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Th# powwr-boM«r mar bsooa, a frw, many, or all; 
and w hare, aoooratnfflx: 

A. Prtm<dpmi#im a, UmI la, atabm tba rulan of 
vbkth ara aec apart frora tha ruled, or inherently 
differ (roa the ruled, as lntheoaaa of tha theoo- 
racy. 


6 , 

«. 

d. 


Patriarchy. 

Chieftain rrrmmfwit (as our Indiana). 
O aoerdtotal monarchy (as the States o t 
tha Church; former lowpsl M bishop. 

Hod 

Ilaidon, or Principality proper. 
Theocracy (Jehovah waa the chief mag¬ 
istrate of Um Israeli do state). 

It eadsta In Siam, and ewlsted oo- 
caadopaUty In the Rocnan empire; not In 
Sparta, beca u se Sparta uaa a republic, 
al though her tvo hereditary 
were mIM kings. 

Jttpmbtie, 


6. 

c. 

<L 


Artstooradae which are 
within the body of aristocrats (as 
former Polish government). 

Organic Internal government (as 
Venice formerly). 

Oligarchy. 

Sacerdotal republic, or Hierarchy. 
Plutocracy ; u, indeed, we adopt this 
term from antiquity for a government 
in which It Is the principle that the pos¬ 
sessors of great wealth constitute the 
body of aristocrats 
ft. Democracy. 

a. Democracy proper. 

b. Ochlocracy (Hob-rale), mob 

unorganised multitude. 

Q. According to the unity of public power, or ite 
division and limitation. 

A. Unrestricted power, or absolutism. 

1. According to (he form of government. 

a. Absolute monarchy, or despotism. 

b. Absolute aristocracy ( Venice) ; abso¬ 

lute eaoerdotal aristocracy, etc- etc. 
etc. 

c. Absolute democracy (the government 

of the Agora, or market democracy), 
ft. According to the organisation of the admin¬ 
istration. 

a. Centralized absolutism. Centralism, 

called bureaucracy when carried on by 
writing: at least, bureaucracy has 
very rarely Minted, if ever, without 
centralism. 

b. Provincial (satraps, pashas, pro¬ 

consuls). 

B. According to divisions of public power. 

1. Governments iu which the three great func¬ 

tions of public power are separate, vis., 
the legislative, executive, judiciary. If a 
distinct term contradlstinpjlshed to cen¬ 
tralism be wanted, we might these co¬ 
operative governments. 

2. Governments in which these branches are 

Dot strictly separate, as, for Instance, is 
ourgoverament,hut which are nevertheless 
not centralized governments ; as Republi¬ 
can Rome, Athens, and several modern 
kingdoms. 

C. Institutional government. 

1. Institutional government comprehending 

the whole, or constitutional government. 

a. Depute tire government. 

b. Representative government, 
oa Bicameral. 

bb. Unicameral. k 

2. Local self-government. See V. We do not 

believe that any substantial self-govern¬ 
ment car exist without an Institutional 
character and subordinate »e If-govern¬ 
ments. It ann exist only uDder an Institu¬ 
tional government (see Lieber's Civil 
Liberty and Betf-Government, under “ in¬ 
stitution 

D. Whether the state to the substantive or the 
ra eaua. or whether the principle of socialism ot 
individualism preponderates. 

1. Socialism, that state of society to which the 
socialist principle prevails, or in which 
government considers itself the substan¬ 
tive ; the ancient states absorbing the In¬ 
dividual or making citizenship the highest 
phase of humanity; absolutism of Louis 

XT7. Indeed, ail modern abeolutism is 
socialistic. 

ft. Individualism, that system in which the 
state remains acknowledged a means, 
the individual the substantive; where 
primary claims, that la, rights, are felt to 
ex is t , for the obtaining and protection ot 
which the government to established,— 
the government, or even society, which 
mast not attempt to absorb the Individual. 
The individual la immortal, and will be of 
world ; the state to neither. 

HL According to the descent or transfer of supreme 
pow er. 

A_ Hereditary governments. 

Monarchies. 

Aristocracies. 

aEUedw. 

Monarchies. 

Aristocracies. 

Hierarchies. 

C. Hereditary—elective governments, the rulers 
of which are ch osen from a certain family qt 

D. Governments in which the 
monarch has the right to appoint the 
as occasionally the Rooms emperors, the 

th “ 7 ’ 

* h * 0rigt11 01 • up ™“® pow » r . 

A. According to the primordial character of 

poi 


I, Based on/us ditHnum. 

a. Monarchic*. 

b. Oommunism, which rests its claims on s 

jus dimnum or extra-poUtlaal claim of 
soolety. 

e. Demooraoles, when proclaiming that the 
people, because the people, can do what 
they list, even against the law ; as the 
Athenians ouoe declared it, and Na¬ 
poleon HL when he desired to be 
elected president a second time against 
the constitution. 

A Based on tike sovereignty of the people, 
a. Establishing an Institutional govern¬ 
ment, as with us. 

k Establishing absolutism (the Bonaparte 
sovereignty). 

Bl Delegated power. 

1. Chartered governments. 

a. Chartered city governments. 

b. Chartered companies, as the reform 

great East India Company, 
e. Proprietary governments- 

A Vice-Royalties ; as Egypt, and, fo r mer l y, 
Algiers* 

A Colonial government with constitution end 
high amount of self-government,—a gov • 
eminent of greet importance In modern 
history. 

V. Constitutions. (To avoid too many sub-divi¬ 
sions, this subject has been treated here separate¬ 
ly.See II.) 

Constitutions, the fundamental laws on which 
governments rest, and which determine the relation 
in which the citizen stands to the government, as 
well as each portion of the government to the whole, 
and which therefore give feature to the political 
society, may be: 

A. As to their origin* 

1. Accumulative: ai tike constitutions of Eng¬ 
land or Republican Rome. 

A Enacted constitutions (generally, but not 
philosophically, called written constitu- 

.a. Octroyed constitutions (as the French, 
by Louis IVHL). 

6. Enacted by the people, as our consti¬ 
tutions. [“ We the people charter 
governments ; formerly governments 
chartered the liberties of the people.*’] 

A Pacts between two ■ parties, contracts, as 
Magna Charts, and most charters In the 
Middle Ages. The medieval rule was that 
as much freedom was enjoyed as It was 
possible to conquer ,—txpugnart In the 
true sense. 

& As to extent or uniformity. 

1. Broadcast over t.h« land. We may cril 
them national constitutions, popular con¬ 
stitutions, constitutions for the whole 


x special cnarters. Chartered, accumulated 
and varying franchises, medieval charac¬ 
ter. 

(See article Constitution in the Encyclo¬ 
pedia Americana.) 

VI. As to tne extent turn comprehension of the 
chief government. 

A. Military governments. 

1. Commercial government ; one of the first 

in Asia, and that into which Asiatic society 
relapses, as the only remaining element, 
when barbarous conquerors destroy all 
bonds which can be torn by them. 

2. Tribal government. 

a. Stationary. 

b. Nomadic. We mention the nomadic 

government under the tribal govern¬ 
ment, because no other government 
has been nomadic, except the patri¬ 
archal government, which indeed to 
the lncipiency of the tribal govern¬ 
ment. 

A City government (that is, city-states; as all 
free states of antiquity, ana as the Hanse¬ 
atic governments in modern times). 

A Government of the Medieval Orders extend¬ 
ing over portions of societies far apart: as 
the Templars, Teutonic Knights. Knights 
of St. John, Political societies without neo- 
essary territory, although they had al¬ 
ways landed property. 

A National states ; that to, populous political 
societies spreading over an extensive and 
cohesive territory beyond the Untits of a 
city. 

B. Confederacies. 

1. As to admission of members, or exten¬ 
sion. 

a. Closed, as the Amphlctyonlc ooundL 

Germany. 

b. Open, as ours. 

A As to the federal character, or the charac¬ 
ter of the members, as states. 

a. Leagues. 

oo. Tribal confederacies; frequently 
observed In Asia ; generally of a 
loose character. 

bb. City leagues ; as the Hanseatio 
League, the Lombard League, 
or. Congress of deputies, voting by 
states and according to Instruction; 
as the Netherlands republic and our 
Articles of Confederation, German¬ 
ic Confederation. 

dd. Present “ state system >of Europe ” 
(with constant congresses, if we 
may call this “ system.” a federa¬ 
tive government In its lncipiency.) 

b. Confederaci e s proper, with national 
congress. 

oa. With eoeZesto or democratic con¬ 
gress (Achaean League), 
bb. with representative national con- 
_ w Efeea, M oura. 

C. Mere agglomerations of one ruler. 

1. As the early Asiatic monarchies, or Tur¬ 

key. 

2. Several crowns on one hreti j as Austria, 


Sweden. Denmark 

VTI. As to the construction of society, the title of 

property and allegiance. 

A. As to the classes of society. 

1. Castes, hereditarily dividing the whole pop¬ 
ulation, according to occupations and 
privileges. India, ancient Egypt. 

A Special castes. 

o. Government with privileged classes or 
caste; nobility. 

6. Government with degraded or oppressed 
caste ; slavery. 

e. Governments founded on equality of 
citizens (the uniform tendency of mod¬ 
ern civilisation). 

B. As to property and production. 

I, Communism 

A Individualism. 

C. As to allegiance. 


in unitary govern- 


1. Plain, direct 
meats. 

A Varied ; as In national confederacies. 

A Graduated or encapsulated; as in the 
feudal system, or as In the case with the 
serf. 

D. Governments are occasionally called according 
to the prevailing interest or rfsmrs ; as 

Military states; for Instance. Prussia 
under Frederick £L 
Maritime state. 

Commercial. 

Agricultural. 

Manufacturing 
Ecclesiastical, etc. 

VHI. According to simplicity or complexity, as In 
all other spheres, wo have— 

A. Simple governments (formerly called pure; as 
pure democracy). 

B. Complex governments, formerly called mixed. 
All organism to complex. 


See State ; Federal Government ; Ex¬ 
ecutive Power ; Judicial Power ; Legis¬ 
lative Power ; United States of Am¬ 
erica, and the titles concerning the several 
states and countries. See Local Govern¬ 
ment: Military Government; Republi¬ 
can Form of Government. 


GOVERN BLENT Afi ▲ CONTRAC¬ 
TOR. Although, in the absence of special 
iawB, the Government, purely as a contractor, 
may stand like a private person, it does not, 
by making a contract, waive its sovereignty 
or give up its power to make laws whict 
render criminal a breach of the contract. 
206 U. S. 246. 


GOVERNMENTAL PURPOSES. 

See Public Purpose. 

GRACE. Favor or indulgence, os dis¬ 
tinguished from right. 

GRACE, DATS OF. See Days of 
Grace. 

GRADE. Used in reference to streets : 
(1) The line of the street’s inclination from 
the horizontal; (2) a part of a street in¬ 
clined from the horizontal. Cent. Diet. 
That is, it sometimes signifies the line es¬ 
tablished to guide future construction, and 
at other times, the street wrought to the 
line; 56 Ark. 28. 

Grades of crime, in legal parlance, are 
always spoken of and understood as higher 
or lower in grade, or degree, according to 
the measure of punishment attached and 
meted out on conviction, and the conse¬ 
quences resulting to the party convicted ; 
61 Barb. 619. 


GRADE CROSSING. A place where 
one highway crosses another: in particular, 
a place where a railroad is crossed at grade 
by a publio or private road, or by another 
railroad. The term is most frequently used 
with reference to the crossing of a publio 
highway by a railroad. 

At such a crossing it is the duty of the 
railroad company to construct and main¬ 
tain safe and proper crossings; and it is 
liable for all injuries resulting from a fail¬ 
ure to perform this duty; 91 Ind. 119; 43 
la. 334; 80 Kv. 147; 86 Ohio St. 436 ; 56 
Pa. 380; but the most numerous class of 
oases relating to grade crossings, arises 
from accidents to persons who are using 
the crossing, caused by the operation of 
trains thereon. 

The rule that the roadbed and track of a 
railroad company are its private property, 
and that one who gets thereon does so at 
his own peril, does not apply to a highway 
crossing; 20 So. Rep. (Fla.) 558. At such 
a place the company hold its roadbed, sub¬ 
ject to the right of the publio to cross it: 
and that circumstance creates mutual 
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rights and obligations. Both parties most 
use ordinary care in the exercise of their 
own rights. Theoretically, the rights of 
the company and a person who intends to 
cross are equal; practically, the more oner¬ 
ous duty of avoiding danger rests upon 
the latter, on account of the difficulty in 
stopping a train in rapid motion. But this 
fact, on the other hand, imposes upon the 
railroad company the duty of using every 
practicable agency consistent with the op¬ 
eration of its trains, to give due warning 
of their approach ; 94 U. S. 105; 72 111. 235 ; 
70 Ga. 201; 82 Ind. 485; 79 Ky. 442 ; 65 
Md. 503 ; 58 N. Y. 451; 65 Pa. 269. Thus, 
the whistle must be sounded on approach¬ 
ing a crossing; 94 U. S. 161; 109 N. C. 472 ; 
60 Pa. 454; and the better view is that 
watchmen should be stationed at every 
much-used crossing; 04 U. S. 161. But 
this rule is not uniformly held; and some 
courts have decided that the railroad com¬ 
pany, unless required by statute, is undei 
no obligation to give warning; 22 Minn. 
165; 114 Mass. 850. This duty is now, 
however, generally prescribed by statute: 
and a failure to discharge it is in such a 
case always evidence of negligence, though 
not conclusive ; 72 N. Y. 20 ; 34 S. C. 444 ; 
90 Tenn. 144 ; 24 Ga. 75; 129 Mass. 810; 01 
la. 452; 65 Ga. 120; 123 N. Y. 496; 125 N. 
Y. 715 ; 109 N. C. 472 ; 64 N. H. 823. As to 
the duty of the railway in the operation of 
its line at grade crossings, see Patterson, 
By. Acc. L. §§ 155, 172. 

The railroad company is not alone bound 
to the exercise of care in approaching a 
crossing. A traveller who intends to cross 
is also bound to use ordinary' prudence, by 
which is to be understood such as is fairly 
commensurate with the risk. He must, 
therefore, look for an approaching train, if 
he has a fair view of the track; and if his 
view is obstructed, he must also listen. If 
he does not do so, and is injured, he cannot 
recover; but if he does, and is nevertheless 
injured by the negligence of the company, 
the latter is liable to him; 110 Ill. 114 ; 49 
Ia. 469; 31 La. Ann. 490 ; 67 Nev. 100; 143 
Ind. 524; 39 Md. 574; 105 Mass. 203; 129 
Mass. 440; 46 Minn. 220; 52 Mass. 808 ; 76 
Mo. 138 : 42 N. J. L. 180; 58 N. Y. 451; 92 
N. Y. 058; 75 N. Y. 437 ; 24 Ohio St. 419; 
73 Pa. 501; 81 id. 274; fl Heisk. 174; 41 
Wis. 44. It is not necessary to leave to the 
jury whether a prudent man would look 
and listen before attempting to cross a rail¬ 
road track. It is the duty of the court to 
declare that a failure to do so is negligence ; 
75 Fed. Rep. 644 : it is a conclusion of law ; 
61 Ark. 5-10; 43 N. E. Rep. (Ind. ) 1019 ; 14 
C. C. A. 555; s. C. 67 Fea. Rep. 591; 64 id. 
(C. C. A ) 301. 

One, who, on approaching a double-track 
railroad, looked to the north, and seeing no 
train, concentrated his attention on a 
switch-engine on the nearer track for a 
minute and a half, and then, w ithout look¬ 
ing again to the north, started across and 
was struck by a train coming from that di¬ 
rection on the further track, was held guilty 
of negligence ; 75 Fed. Rep. 644. See 159 U. 
S. 608; 8 App. D. C. 101 ; 14 C. C. A. 894; 
s. c. 67 Fed. Rep. 277. It is held in Penn¬ 
sylvania that a traveller ib required to stop , 
look, and listen for an approaohing train; 
78 Pa. 504; 90 Pa. 828; 97 id. 91; 102 id. 
42S. But this rule does not prevail in other 
courts, and in a recent Pennsylvania case it 
is said that without relaxing the rule just 
stated, “yet when the facts are not clear 
and simple, and where the existence of con¬ 
tributory negligence depends upon infer* 
ences to be drawn from the evidence, the 

? uestion must go to the jury for decision ; ” 
79 Pa. 227. 

There are three very well-recognized 
exceptions to the rule which requires a 
traveller to look and listen for approaching 
trains. These are thus classified in a Rhode 
Island case; 14 R. I. 102: (1) When the 
view of the track is obstructed, and hence 
the injured party, not being able to see, is 
obliged to act upon his judgment at the 
time; 94 U. S. 161; 159 td. 008 ; L. R. 8 
C. P. 868 ; 8 App. Caa. 1155; 57 Me. 117; 
118 Maas. 431; 85 Pa. 60; (2) where the 
injured person is a passenger going to, or 


alighting from, a train, under the implied 
invitation and assurance of the company 
that he may cross the track in safety; L. 
104 Mass. 157 ; 105 Mass. 203; 20 N. J. Eq. 
474 ; 84 N. Y. 241; and (3) when the direct 
act of some agent of the company has put 
the person on his guard and induced him 
to cross the track without precautions ; e. 
g. when .the flagman beckons to him to 
cross; 29 la. 55 : 10 Allen 368 ; 20 N. Y. 383. 
To these may be added cases where the 
traveller (as mig^ht happen to a stranger on 
a dark night) is ignorantof the nearness of 
the railroad, and when the driver of a 
horse, which becomes suddenly frightened, 
is obliged to choose between the risk of an 
upset or a collision. See Patterson, Ry. 
Acc. L. §§ 173-183, where the cases on the 
subject of contributory negligence at grade- 
crossings are collected. 

It is also the general rule outside of 
Pennsylvania, that if the company main¬ 
tains safety-gates at a crossing, which are 
closed at the approach of a train, a trav¬ 
eller who sees them standing open has the 
right to presume upon the implied invita¬ 
tion to cross; and may do so without look¬ 
ing and listening; 13 Wall. 270; 81 Cal. 
326; 104 Mass. 108; 120 Mass. 257; 115 
id. 190; 87 Ill. 401 ; 30 Minn. 482; 14 Nev. 
351, 370; 40 N. J. L. 189; 78 N. Y. 518; 
79 N. Y. 72; 24 Ohio St. 654; 48 Wis. 603. 

The fact that one's sight or hearing is 
defective does not exonerate him from the 
exercise of due care, but rather raises the 
standard to be observed by him. The em¬ 
ployes of the company have a right to pre¬ 
sume that his sight and hearing are nor¬ 
mal ; and he must observe all the added 
precautions necessary to make him as safe 
as if his faculties were normal. If he does 
not, he is guilty of contributory negligence; 
28 La. An. 320 ; 72 Mo. 168 ; 0 Oreg. 417. 

As to the power of the states to require 
railroad companies to change, alter, or abol¬ 
ish grade crossings, see 4 Tliomp. Corp. $ 
5505; Police Power. As to signals at 
crossings; 37 Am. Rep. 443; as to care at 
crossings ; 26 id. 207. 

See Crossing : Railroad; Negligence; 
Highway; Streets. 

GBADBD SCHOOL. “Graded 
schools” are common schools. 135 Ky. 488, 
122 S. W. 813. 

GRADED SCHOOL DISTRICT. 

The words “graded school district” and 
“common school district” as used in a statute 
are used as synonymous or interchangeable 
terms, and where the words “common school 
district” are used it applies to common 
school, graded or ungraded, white or colored. 
Middleton v. Stone, 163 Ky. 571,174 S. W. 6. 

GRADUATE. One who has taken a 
degree in a college or university. It is said 
to be a word of elastic meaning, involving 
infinite variety in the methods and stand¬ 
ards of graduation which may be adopted ; 
40 La. Ann. 463. 

GRADUS (Lat. a step). A measure of 
space. Vicat, Voc. Jur. A degTee of re¬ 
lationship (distantia cognatorum). Heinec- 
cius, Elem. Jur. Civ. § 153; Bract, fol. 134, 
374; Fleta, lib. 6, c. 2, § 1, lib. 4, c. 17, § 4. 

A step or degree generally ; e. g. gradus 
honorum , degrees of honor. Vicat, Voc. 
Jur. A pulpit; a year; a generation. Du 
Cange. 

A port; any place where a vessel can be 
brought to land. Du Cange. 

GRAFFEB (Fr, grejfler, a clerk, or 
prothonotary). A notary or scrivener. See 
stat. 5 Hen. VIII. c. 1. 

GBAFFIUM. A register ; a leger-book 
or cartulary of deeds and evidences. 1 An¬ 
na! Eccles. Menevensio, apud Angl. Sacr. 
653. 

GRAFIO. A baron, inferior to a count. 
1 Marten, Anced. Collect. 18. A fiscal 
judge. An advocate. Gregor. Timm, 1. 1, 
de Mirac. c. 88; Spelman, Gloss.; CoweL 
For various derivations, see Du Cange. 

GRAFT. Jn Equity. A term uBed 
to designate the right of a mortgagee in 
premises to which the mortgagor at the 


time of making the mortgage had an im¬ 
perfect title, but afterwards obtained a 
good title. In this case the new title 
is considered a graft into the old stock, 
enuring to the benefit of the mortgagee, 
and arising in consideration of the for¬ 
mer title ; 1 Ball & B. 40, 46, 57 ; 1 Pow. 
Mort. 190. See 9 Mass. 34. “It is well set¬ 
tled that when a mortgage of land is made, 
purporting to convey the land in fee. any 
title afterward acquired by the mortgagor 
will feed the mortgage and enure to the 
benefit of the mortgagee.” 1 Pingree, 
Mort. S 304; 76 Am. Dec. 449 ; 57 Cal. 507 ; 
67 id. 275. And this is so where the title 
was in the government when the mortgage 
was made and a patent afterwards issued 
to the mortgagor; 1 Pingree, Mort. § 304 ; 
71 Wis. 279. See 4 Wall. 232 ; 21 How. 
228. But it is the prevailing doctrine that 
in the absence of statutory enactment there 
must be a covenant of warranty or some¬ 
thing tantamount to it, to give this effect 
to the mortgage; 80 Mich. 382; 90 Ala. 
178; 47 Ark. 111. See 1 Pingree, Mort. ££ 
696-700. The purchase of a paramount 
title by a purchaser from the mortgagor 
does not inure to the benefit of the mort¬ 
gagee ; id. § 1012 ; and in some cases the 
mortgagee may be estopped to assert the 
after-acquired title of the mortgagor 
against an innocent purchaser; id.\ 52 Pa. 
359. The same principle has obtained by 
legislative enactment in Louisiana. If a 
person contracting an obligation towards 
another, says the Civil Code, art. 3271, 
grants a mortgage on property of which he 
is not then the owner, this mortgage shall 
be valid if the debtor should ever require 
the ownership of the property, by whatever 
right. This principle is also adopted by 
statute in other states, as Arkansas ; Mansf. 
Dig. § 642 ; and California; Civ. Code § 
2930. See Mortgage. 


GRAFTER A “grafter” means a dis¬ 
honest official. 133 Ky. 668, 118 S. W. 929. 

GRAIN. The twenty-fourth part of a 
pennyweight. 

For scientific purposes the grain only is 
used, and sets of weights ore constructed 
in decimal progression, from ten thousand 
grains to one-hundreth of a grain. 

Wheat, rye, barley, or Indian corn sown 
in the ground. It may include millet and 
oats; 34 Ga. 455 ; 29N. J. L. 357 ; flaxseed ; 
63 la. 823 ; peas ; 2 Strobh. 474 ; sugarcane 
seed ; 34 Ga. 455. See Away-Going Crop. 

GRAINAGE. In English Law. The 

name of an ancient duty collected in Lon¬ 
don, consisting of one-twentieth part of 
the salt imported into that city. 

GRAMME. The French unit of weight. 
The gramme is the weight of a cubic cen¬ 
timetre of distilled water at the tempera¬ 
ture of 4° C. It is equal to 15.4341 grains 
trov, or 5.6481 drachms avoirdupois. 


GRAND ASSIZE. An extraordinary 
-ini by jury, instituted by Henry II., by 
r &y of alternative offered to the choice of 
le tenant or defendant in a writ of right, 
is toad of the barbarous custom of trial by 
attel. For this purpose a writ de magria 
ss iza eliganda was directed to the sheriff 
> return four-knights, who were to choose 
velve other knights to be joined with 
lemselves; and these sixteen formed the 
rand assize, or great jury to try the right 
etween the parties; 3 Bla. Com. 351. 
.bolished by 8 and 4 Wm. IV. c. 42. 

A later work says: “It Is abundantly clear that, 
hatever may have been tho practice at a later 
me, the grand asslr-e woe a body of twelve, not of 
rteen. knights; in other words, the four electors 
tok no part In the verdict.” 2 Poll. & MaltL 618, n. 3. 
Although the Jury were theoretically to epee* 
llv about matter of fact, the principle was long 
tent and tacit. “ The recognitors in a grand 
alee were called upon to say whether the de- 
Land ant had greater right than the tenant, and Id 
»doing they had an opportunity of giving effect 
■ . . Wo must noteupixiso that In such a 

i*ethey followed tho ruling ot the Justices; *“• 

The assise of novel disseisin, the requirement of a 
>val writ to compel a man to auawor for his tree 
(Dement, and the grand assise, are considered by 
le writers last quoted, to have bean fashioned at 
ie same time to uphold three principles founded 
poo the idea of the sacredness of a freehold and 
to assure the royal protection of posses- 
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don. “ No ow Is tn bo <lissolsod of hla free tone- 
neat unjuttlv tnd without • Judgment,. . . (nor) 
even by * Judgment unless he hu been sum* 
mooed to snswrer by a royeJ writ ; no one Is to 
be forced to defend his seisin of n free tenement' 
by tmttel. The ordinance that instituted the grand 
assise was s one-sided measure, * protection of pos¬ 
sessors. The claimant had to offer battel ; the pos¬ 
sessor, If he pleased, might refuse battel and 
put himself upon the grand assise; " 1 id. 13ft. As 
bo Its place In the history of p o ——ory actions. 
Bee * ia. <BL 

GRAND BILL OF SALE. In Eng- 
Hah Law. The name of an instrument 
used for the transfer of a ship while she is 
at sea. 7 Mart. La. 318; 3 Kent. 133. See 
Bill op Salk. 

GRAND CAFE. In English Law. 

A writ judicial which lieth when a man lias 
brought a praccijye quod reddat % of a thing 
that toucheth plea of lands, and the tenant 
makes default on the day given him in the 
writ original, then this writ shall go foi 
the king, to take the land into the King’s 
hands, and if he comes not at the day 
given him by the grand cape, he has lost 
uis lands. UldN.'B. fol. 161, 163; Regist. 
Judic. foL 2 b ; Brae. lib. 5, tr. 8, cap. 1, nu. 
4, 5. 6. So called because its Latin form 
began with the word cape, “take thou,” 
ana because it bad more words than the 
petit cape, or because petit cape summons 
to answer for default only. Petit cape 
issues after appearance to the original writ, 
grand magnum cave before.. These writs 
nave long been abolished. In Glanvill’s 
day three successive summons preceded 
the cape. See 2 Poll. & Maitl. 390. 

GRAND COXJTUMXEB. Two collec¬ 
tions of laws bore this title. One, also 
called the Coutumierof France, is a collec¬ 
tion of the customs, usages,, and forms of 
practice which had been used from time 
immemorial in France: the other, called 
the Coutumier de Normandie (which in¬ 
deed, with some alterations, made a part 
of the former), was composed, about the 
fourteenth of Henry III., a. D. 1229, and is 
a collection of the Norman laws, not as 
they stood at the conquest of England by 
William the Conqueror, but some time 
afterwards, and contains many provisions 
probably borrowed from the old English or 
Saxon laws. Hale, Hist. Com. Law c. 6. 
The work was reprinted in 1881 with notes 
by William L. De Gruchy. The Channel 
Islands are still for the most part governed 
by the ducal customs of Normandy ; 1 Steph. 
Com. 100. 

GRAND DAYS. In English Prac¬ 
tice. Those days in the term which are 
solemnly kept in the inns of court and chan¬ 
cery, viz.: Candlemas-day in Hilary Term, 
Ascension-day in Easter Term, St. John the 
Baptist’s day in Trinity Term, and AH 
Saints’ day in Michaelmas Jerm, which are 
dies non piridict, or no days in court, and 
are set apart for festivity. Jacob, Law Die. 

All this is now altered : the grand days, 
which are different for each term of court, 
are those days in each term in which a more 
splendid dinner than ordinary is provided 
inthe hall; Maz. & W. 

GRAND DISTRESS (Lat. magma 
districtio). An ancient kind of distress, 
more extensive than the writs of grand ana 
petit cape , extending to all the goods and 
chattels of the party distrained within the 
county. T. L.; Cowel. The writ lay in real 
actions, and was bo called on account of its 
quality and great extent. It lay in two 
cases, either when the tenant or defendant 
was attached, and did not appear, but made 
default; or when the tenant or defendant 
had onoe appeared, and afterwards made 
default. Ffeta lib. 8 . c. 69: Cowell; Holt- 
house. See Writ or Grand Pib tbxbs 

GRAND JURY. In Fnustloo. A 
body of men, consisting at common law of 
not less than twelve nor more than twenty- 
four, respectively returned by the sheriff of 
every county to every sfion of the peace! 
yer and terminer, and general gaol do- 
very, to whom indictments are preferred. 
-BL Coen. 802; 1 Chitty, Cr. Law 810, 811; 
1 Jar. floe. Papers; 81 Fla. frO. 856. 

to b et to rs that tide Institution ex- 




Is ted among the Saxons; Crabb, Eng. Law 33. 
Bv the constitution of Clarendon, enacted 10 Hen. 
If. (a. D. 1164), it is provldod that “ If such men wero 
suspected whom none wished or dared to accuse, 
the sheriff, being thereto required by the bishop, 
should swear twelve men of the neighborhood, or 
village, to declare the truth " respecting such sup¬ 
posed crime, the Jurors being summoned as wit¬ 
nesses or accusers rather than judges. It seems to 
be pretty certain that this statute either established 
grand Juries, if this institution did not exist before, 
or reorganised them if they already existed ; 1 
Spence, Eq. Jur. 63. But a later work (passing 
over the question of tho relation of the old Frankish 
Inquest to the initiation of criminal proceedings 
bv presentment by indictment) sayB of the ac¬ 
cusing Jury of the time of Henry II: ‘’The 
ancestors of our 'grand jurors' are from the 
first neither exactly accusers, nor exactly wit¬ 
nesses ; they are to give voice to common re¬ 
pute." 9 Poll. & Maitl 630; 1 id. 180; 9 id. 644 ; 
and the conclusion reached is, “ a great deal yet 
remained to be done before that process of in¬ 
dictment by a * grand Jury ’ and trial by a ‘ petty 
Jury * with which we are all familiar would have 
been established. The details of this process will 
never be known until large piles of records have 
been systematically perused. This task we must 
leave for the historian of the fourteenth century. 
Apparently the change was Intimately connected 
.with the discontinuance of those cumbrous old eyres 
which brought * the whole county' and every hun¬ 
dred and vill In It before the eyes of the justices ; ’’ 

2 id. 646. 

Organization. Where the common law 
prevails, unmodified by statutory or con¬ 
stitutional provisions, the law requires that 
twenty-four citizens shall be summoned to 
attend as grand jurors ; but in practice 
not more than twenty-three are sworn, 
because of the inconvenience which might 
arise of having twelve, who are sufficient to 
find a true bill, opposed to another twelve 
who might be against it; 2 Hale, PL Cr. 
161; 1 Bish. Cr. Proc. 854 ; 6 Ad. &. El. 
23(5; 2 Caines 98. There is no distinction 
between the qualification of grand and 
petit jurors ; 35 S. C. 884. 

In the United States the number is a 
matter of local regulation, and while in the 
main the common-law system has been con¬ 
tinued, there is in this country a growing 
disposition to reduce the number of jurors 
by statute where it was practicable, and by 
constitutional provision where that was 
held to be necessary. It is beyond the 
present purpose to state in detail all the 
changes, or to do more than to indicate the 
existence of a prevailing tendency to sim-*- 
ptify the proceedings, which, however, is 
coupled with a great respect for the gTand 
jury as one of the common-law institutions 
protected by constitutional guaranty. For 
the regulations in force at any particular 
time in the several states, reference should 
be had to the local law. 

The question has been much discussed 
whether instates having constitutional pro¬ 
visions for indictment by a grand jury a 
legislative change in the number required 
to find an indictment at common law is 
permissible. In several states this question 
has been answered in the negative where 
the constitutional provision specified * * in¬ 
dictment by grand jury ; ” at least so far as 
to forbid a change making less than twelve 
sufficient to find an indictment; 107 N. C. 
913; 81 Fla. 255, 840 ; 16 Wis. 384. See 25 
Ga. 220. But the provision of the federal 
constitution securing the “ due process of 
law” does not prevent the states from 
varying the common-law rule as to a grand 
jury.; 85Va.702; 13 Col. 155 ; orevenfrom 
dispensing with it; 110 U. 8. 516. Where 
the state constitution prescribes a number 
it is obligatory ; 84 S. W. Rep. (Tex.) 120; 
but where the grand jury consisted of .less 
than the required number but as many 
jurors concurred as were necessary to find 
an indictment it was sufficient; 56 N. W. 
Rep. (la.) 545; and where the requisite 
number do concur, the fact that the panel 
was not full, either by reason of tbe dis¬ 
charge, or improper excusing of one or 
more members, or any like cause, does not 
invalidate an indictment; 25 Tex. App. 298, 
814; 22 id. 573 ; 77 la. 417; 46 Fed. Rep. 
881; 69 Ga. 11; 60 Vt. 142; 89 Ill. 671; 19 
Wis. 563 ; 68 Ala. 93. A discharge of a 
juror is presumed to be proper; 54 Ark. 
611; 4 Ind. 198; but if improper and void 
it does qot affect the legal organization; 
19 Ter. App. 96. It will be presumed that 
a grand jury was legally organized ; 84 La. 
Ann. 216; 8 Colo. 826; and where thecourt 


has power to fill up the panel it will be pre¬ 
sumed to liave been rightly done ; 129 III, 
290. It has been held that when, on calling 
the grand jury, some of them fail to appear, 
the court may orally direct the sheriff to 
fill the vacancy without issuing a precept; 
63 la. 84, 154 ; in otlu*r states a new venire 
facias is necessary ; 63 Ala. 1G3;20N. J. L. 
218. The power to excuse grand jurors 
confers upon the court, by implication, the 
power to fill the vacancy ; 129 Ind. 290. If 
more are present than the statute permits 
the indictment is bad; 34 Miss. 614; 1 
Utah 226 ; 62 Ky. 605 ; 2 Pears. Pa. 461, 
460. A constitutional provision fixing the 
number of the panel and prescribing bow 
many must concur is held to be self-execut¬ 
ing ; 18 S. W. Rep. (Ky.) 528 ; 9 Mont. 167. 

Constitutional and statutory provision. 
In Indiana, Illinois, Iowa, Nebraska, Ore¬ 
gon , and Colorado,the constitution gives the 
legislature authority to make laws dispens¬ 
ing with a grand jury in any cade. And 
in Alabama and Mississippi tnere is provi¬ 
sion for other process in criminal cases. In 
Nebraska, the legislature may provide for 
holding persons to answer for criminal 
offences on the information of a public pros¬ 
ecutor. In*a majority of the states there 
is an adherence to twelve as the number re¬ 
quired to concur in finding an indictment, 
although in many of these less than twenty- 
three maybe summoned, the change being 
in some cases by statute and in others by 
constitutional provision. Of these* states, 
the required number is thirteen to eigh¬ 
teen in Alabama, Mississippi, and Tennes¬ 
see ; see 15 Miss. 58; sixteen in Arkansas 
and Louisiana; see 28 La. Ann. 187; six¬ 
teen to twenty-three in Wisconsin ; eigh¬ 
teen in South Carolina and Vermont; see 11 
Rich. 581; 35 S. C. 844; nineteen in Cali¬ 
fornia, but seventeen have been held suffi¬ 
cient ; 6 Cal. 214; see 92 Cal. 289 ; seventeen 
to twenty-three in Arizona; thirteen to 
twenty-three in Rhode Island. In Mon¬ 
tana, Idaho, and Oregon the number is 
seven, of whom five must concur ; and in 
Colorado,Georgia, Kentucky, Missouri, and 
Texas, the number is twelve, of whom nine 
must concur; in Vii'ginia, it is nine to 
twelve, of whom seven must concur; in 
Florida twelve to fifteen, of whom eight 
must concur ; And in Indiana six, of whom 
five must concur; while in Iowa there is a 
provision for from five to fifteen according 
to tbe population of the county, with a 
corresponding variation in the number for 
concurrence. In Utah fifteen were held 
sufficient; 98 U. S. 145; and see 1 Utah 11. 
In some cases when twenty-three were re¬ 
quired, the provision was held to be direc¬ 
tory merely ; 9 Cush. 149. 

Objections. An objection must be prop¬ 
erly made as to time and manner; 140 U. 
S. 575; 178 Pa. 167 ; 55 Md. 845 ; 0 Ohio 435; 
67 Mo. 488 ; 2 Ad. & El. 286 ; 1 Nev. &. P. 
187. A person summoned to testify before 
the grand jury de facto cannot question its 
organization ; 91 Cal. 545. An objection 
to the competency of a grand juror must 
be raised before tho general issue; 80 Ohio 
St. 542; a C. 27 Am. Rep. 478; Whart. Cr. 
PI. 850. It haw been held that an objec¬ 
tion comes too late after the jury lias been 
empanelled and swofn ; 9 Mass. 110; 8 
Wend. 814; but on this point the authori¬ 
ties are conflicting ; see contra. 12 *R. I. 
492 ; S. C. 84 Am. Rep. 704, n. The proper 
method of taking objection to the organi¬ 
zation of a grand jury is by plea in abate¬ 
ment ; 19 Ala. 240; 106 Ind. 886.; 18 Ark. 
96; 3 Lea 29 ; and not by demurrer; 2 
Stew. 888; 1' Okla. 252; or motion to quash; 
78 N. C. 487 ; 8 Wyo. 140 ; 6 Black. 248 ; or 
motion in arrest of judgment; 5 Ala. 72 ; 
or collaterally on habeas corpus; 28 Fla. 
871; 87 Wis. 840. A plea in abatement 
must specify the objection with particular¬ 
ity ; 80 Mo. 871 ; 86 V&. 186 ; 14 Wis. 894 ; 
10 BL 511; 84 Kan. 256; 19 Neb. 61. If a 
method of objection is prescribed by a 
statute it must be followed strictly ; 96 N. 
Y. 149; 61 Ala. 18; 88 Tex. 070 ; 86 Ind. 
400; 17 Ohio dt. 588. 

Federal oourts may, on their own motion, 
enforce other objections to grand inram 
thun thqse prescribed by state stafcxte; 69 


GRAND JURY 


476 


Fed. Rep. 978. 

See on elaborate note upon the organiza¬ 
tion of grand jury in whichi are collected 
the oases relating to defect? of every kind 
In the summoning, organization, and pro¬ 
ceedings of grand jury ; 27 L. R. A. 776; 
and one on the qualification of grand 
jurors; 28 id. 195 ; as to the number of 
grand jurors necessary or proper to act 
and the constitutional and statutory provi¬ 
sions relating thereto in states which have 
changed the common-law rule, see 27 id. 
846; and as to the number necessary to 
concur in findingan indictment; 28 ia. 36. 

Proceedings. Being called into the jury- 
box, they are usually permitted to select a 
foreman, lyhom the oourt appoints; but 
the court may exercise the right to nomi¬ 
nate one for them. 


The foreman then talma the following oath or 
affirmation, namely : “ You, A. B., as foreman of 

thl* Inquest for the body of the-, of-. do 

swear (or affirm) that you wtU diligently Inquire, 
and true presentment make of all such articles, 
matters, and things os shall be given you In charge, 
or otherwise come to your knowledge, touching the 

f iresent service; the commonwealth’s counsel, your 
allows', and your own, you shall keep secret; you 
shall present no one for envy, hatred, or malice ; nor 
shall you leave any one unpresented for fear, favor; 
election, hope of reward or gain, but shall present 
all things truly, as they oome to your knowledge, ac¬ 
cording to the best of your understanding. So help 
you Goa.” It will be perceived that this oath con¬ 
tains the subatonoe of the duties of the grand jury. 
The foreman having been sworn or affirmed, the 
other grand jurors are sworn or affirmed according 
to this formula " You and each of you do swear 
(or affirm) that the same oath (or affirmation) 
which your foreman has taken on his part, you and 
every one of yon shall well and truly observe on 
your part.** In Massachusetts it is not necessary 
to show that those affirming had conscientious 
scruples about taking the oath ; 7 Gray 408 ; 9 Mass. 
107; out In New Jersey it was originally held that 
it would be necessary to show this or the indict¬ 
ment would be Invalid ; 8 N. J. L. 406 ; 9 id. 305 ; 7 id. 
482 ; but since then by the N. J. Crlm. Code $ 58, It 
Is provided that objection to the Indictment for 
form or substance shalLbe by demurrer or motion 
to quash before the jury are sworn In and not after, 
ana An objection to affirmance not made as so pro¬ 
vided will not avail. 


On being .sworn or affirmed, and having 
received tne charge of the court, the grand 
jury are organized, and may proceed to 
transact the business which may be laid 
before them ; 2 Burr. 1088 ; Bacon, Abr. 
Juries , A. See 12 Tex. 210. The grand 
jury constitute a regular body until dis- 
cliarged by the oourt, or by operation of 
law, as where they cannot continue, by 
virtue of an act of assembly, beyond a cer¬ 
tain day. But although they have been 
formally discharged by the court, if they 
have not separated, they may be called 
back and fresh bills be submitted to them ; 
9 C. & Ps 48. When properly organised, in 
some states, it meets ana adjourns upon its 
own motion, and it may lawfully proceed 
in <the performance of its duties whether 
the court is in session or not, until the final 
adjournment of the court; 39 Ill. App. 481. 
In other states it is always discharged from 
time to time by the court, to which it re¬ 
ports at each session. The grand juries in 
the federal courts usually meet and adjourn 
on their own motion. 

The jurisdiction of the grand jury is co¬ 
extensive with that of the court for which 
they inquire, both as to the offences triable 
there and the territory over which such 
court has jurisdiction. 

The mode of doing business. The fore¬ 
man acts as president, and the jury usually 
appoint one of their number to perform the 
duties of secretary. No records are to be 
kept of the acts of the grand jury, except tor 
their own use, because their proceedings 
are to be secret. Bills of indictment ogainst 
offenders are then supplied by the nttomey- 
genersl. or other officer representing gov¬ 
ernment. See 11 Ind. 478 ; Hern pet. 176; 
2 Blatchf. 485. On these bills are indorsed 
the naipes of the witnesses by whose testi¬ 
mony they are supported. The jury are 
also required to make true presentment of 
all such matters as have otherwise come, 
to their knowledge. These presentments, 
which are technically so called, are, in 
practice, usually made at the close of the 
session of the grand jury, and include of¬ 
fences of which they had personal knowl¬ 
edge : they should name the authors of the 
offences, with a view to indictment. The 


witnesses in support of a bill are to be ex¬ 
amined in all cases under oath, even when 
members of the jury itself testify,—as they 
may do. 

When the number required by law (sUpra) 
concur in finding a true bill, the foreman 
must write on the back of the indictment, 
“ A true bill,” sign his name as foreman, 
and date the time of finding. On the con¬ 
trary, where there is not sufficient evidence 
to authorize the finding of the bill, the jury 
return that they are ignorant whether the 
person accused committed the offence 
charged in the bill, which is expressed by 
the foreman indorsing on the* bill, “ Igno¬ 
ramus,” “ Not a true bill,” or similar words, 
signing his name as before, and dating the 
indorsement. The grand jury cannot find 
a bill, true for part, and false for part; 1 
Russ- Cr., Sharew. ed. 480. 

A grand jury cannot indict without a 
previous prosecution before a magistrate; 
except in offences of public notoriety, such 
as are within their own knowledge, or are 
given them in charge by the court, or are 
sent to them by the prosecuting officer of 
the commonwealth; Whart. Cr. PI. & Pr. 
g 388 : 67 Pa. 80. 


-As to the witnesses, and thepoioer of the 
jury over them . The jury examine all the 
witnesses in support of tne bill, or enough 
of them to satisfy themselves of the pro¬ 
priety of putting the accused on trial, but 
none in favor of the accused. The jury are 
the sole judges of the credit and confidence 
to which a witness before them is entitled. 
It is decided that when a witness, duly sum¬ 
moned, appears before the grand jury, but 
refuses to be sworn, and behaves in a dis¬ 
respectful manner towards the jury, they 
may lawfully require the officer in attend¬ 
ance upon them to take the witness before 
the court, in order to obtain its aid and di¬ 
rection in the matter; 8 Cush. 338; 14 Ala. 
n. s. 450. Such a refusal, it seems, is con¬ 
sidered a contempt; 14 Ala. n. s. 450; the 
disobedience of this order of the court con¬ 
stituting the contempt; 17 Colo. 252; but 
the governor of a state is exempt from the 
powers of subpoena , and this immunity ex¬ 
tends tc his official subordinates; 81 Pa. 
433. A person having knowledge of a 
crime has the right to go before the grand 
jury, and disclose his knowledge, without 
Deing summoned; 45 La. Ann. 1164. 

As to the competency of evidence before 
grand jury see 28 L. R. A. 318; and as to 
the sufficiency of evidence to sustain in¬ 
dictment ; id. 824 ; as to improper influence 
or interference with a grand jury ; id. 867. 

Of the secrecy to be observed . Ibis ex¬ 
tends to the vote given in any case, to the 
evidence delivered by witnesses, and to 
the communications of the jurors to each 
other. The disclosure of these facts, unless 
under the sanction of law, would render 
the imprudent juror who should make them 

f mblic liable to punishment. Giving intel- 
igence to a defendant that a bill has been 
found against him, to enable him to escape, 
is so obviously wrong that no one cap for 
a moment doubt its being criminal. The 
grand juror who should be guilty of this 
•offence might, upon conviction, be fined 
and imprisoned. One who steal tliily listens 
to a grand jury while in the performance 
of their duties commits the offence of eaves¬ 
dropping ; 3 Head 299, The duration of the 
secrecy depends upon the particular cir¬ 
cumstances of each case ; 20 Mo. 826. In 
a case, for example, where a witness swears 
to a fact in open court, on the trial, directly 
in opposition-to what he swore before the 
grand jury, there can be no doubt that the 
injunction of secrecy, as far as regards this 
evidence, would be at an end, and the grand 
jurors might be sworn to testify what this 
witness swore to in the grand jury's room, 1 
in order that the witness might be prose¬ 
cuted for perjury; 8 Russ. Cr., Sharew. ed. 
520 ; 4 Me. 439; 1 Bish. Cr. Proc. 857 ; 92 
Ky. 120; 77 Md. 110; 65 Mass. 137. A 
member of the grand jury may testify as 
to how the jury acquired knowledge of an 
alleged offence; 126 Pa. 531 ; 157 id. 611 
but see contra , 2 Halst. 847 ; 1 C. & K. 619. 
It has been held that the foreman of a grand 
jury may be called as a witness concerning 


an admission of gaming made by defendant 
when testifying before the grand jury con¬ 
cerning another offence, since the statute 
enjoining secrecy as to proceedings before 
the grand jury is intended only for the pro¬ 
tection of the jurors and of the public ; 8 
Utah 2J. * 

A grand juror is not competent to testify 
in a civil case as to the statements of a wit¬ 
ness before the grand jury ; 61 N. W. Rep. 
(Minn.) 138. It is not error to reject evi¬ 
dence of grand jurors disclosing testimony 
given before the grand jury; 105 Mo. 24. 
As to grand jurors as witnesses under statu¬ 
tory provisions, see 12 Crim. L. Mag. 588. 
Statements of the prosecuting officer as to 
what occurred in the grand jury'room are 
inadmissible; 115 Mo. 480. The fact that 
a stenographer, at the request of the prose¬ 
cuting attorney, attended before the grand 
jury and took the testimony of the wit¬ 
nesses, is no ground for quashing the in¬ 
dictment ; 5 Ind. App. 356; the presence of 
the state’s attorney while inquiry is being 
made by the grand jury is not objection¬ 
able ; 45 Ill. App. 110; but the presence of 
a private prosecutor is ground for reversal 
of a judgment of conviction ; 70 Mies. 595. 

The privilege given by the fifth amend¬ 
ment to the constitution, that no person 
shall be compelled in any criminal case to 
be a witness against himself, extends to a 
proceeding before a grand jury ; 142 U. 
547. See Indictment ; Presentment ; 
Charge ; Information. 

GRAND LARCENY. In Criminal 
Law. Bv the English law simple larceny 
was divided * into grand and petit: the 
former was committed by the stealing of 
property exceeding twelve pence in value; 
the latter, when tne property was of the 
value of twelve pence or under; Stat. West. 

1 (8 Edw. I.), c. 15. This distinction was 
abolished in England by 7 & 8 Geo. IV. c. 
29, and is recognized in only a few of the 
United States. Grand larcenv was a capi¬ 
tal offence, but clergyable unless attended 
with certain aggravations. Petty larceny 
was punishable with whipping, ** or some 
such corporal punishment less than death; ” 
and, being a felony, it was subject to for¬ 
feiture, whether upon conviction or flight. 
See 1 Bish. Cr. L. § 679 ; Larceny. 

GRAND REMONSTRANCE. The 

Grand Remonstrance was a document 
presented by Parliament to King Charles I., 
Nov. 22, 1641, protesting against his mis- 
govemment: A forerunner of the Civil War 
tnat preceded the Commonwealth (1649- 
1653). Stand. Diet. 

GRAND BERJEANTY. See Sek- 

GEANTY. 

GRANDCHILDREN. The children 
of one’s children. Sometimes these may 
claim bequests given in a will to children ; 
though in general they can make no such 
claim; 6 Co. 16. 

The term grandchildren has been held to 
include great-grandchildren ; 2 Eden 194; 
but contra, 3 Barb. Ch. 488, 505 ; 3 N. Y. 
588. 

See Child ; Construction. 

GRANDFATHER. The father of one’B 
father or mother. The father’s father is 
oalled the paternal grandfather; the 
mother’s father is tfie maternal grandfather. 


GRANDFATHER CLAUSE. A 

ilause in the constitution of some of the 
outhern states allowing descendants of 
roters prior to the Civil War to vote without 
egard to the customary property and literacy 
eauirements. Stand. Diet. 


GRANDMOTHER. The mother of 
one’s father or mother. The father’s mo¬ 
ther is called the paternal grandmother; the 
mother’s mother is the maternal grand¬ 
mother. 


GRANGE. A farm furnished with 
barns, granaries, stables, and all conven¬ 
iences for husbandry. Co. Litt. 5 a. 

A combination, society, or association of 
farmers for the promotion of the interests of 
agriculture, by abolishing the restraints and 
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burdens imposed on it by railway and other 
companies, and by getting rid of the sys¬ 
tem of middlemen or agents between the 
producer and the consumer. Encyo. Dio. 

Tl>« members of such associations are 
called grangers, from which was derived the 
name, applied to certain leading oases, of 
granger oases, which see. 

GRAN OREL A member of a grange 
association. Formerly, a farm steward. 
Webster. See GHanoi ; Ghanqih LEGIS¬ 
LATION. 


GRANGER CASKS. A name applied 
to six cases decided br the supreme court of 
the United States in 1§?6, which are reported 
in 94 U. S. 113, 155, 165, 179, 180, 181, those 
most frequently cited being Munn r. Illinois, 
and C. B. & Q. R. Co. v. Iowa. They are so 
called because they arose out of an agita¬ 
tion commenced by the grangers which re¬ 
sulted in the enactment of statutes for the 
regulation of the tolls and charges of com¬ 
mon carriers, warehousemen, and the pro¬ 
prietors of elevators. The enforcement of 
these acts was resisted and their constitu¬ 
tionality questioned. The supreme court 
affirmed the common-law doctrine that 
private property appropriated by the owner 
to a pubUo use is thereby subjected to public 
regulation. They also held that the right 
of regulation was not restrained by the pro¬ 
hibition of the fourteenth amendment of 
the federal constitution against the taking 
by the states of private property without 
due process of law. A text writer, who was 
at that time a member of the court, says of 
these cases: “ But these decisions left un¬ 
decided the question how far this legislative 
power of regulation belonged to the States, 
and how far it was in the congress of the 
United States” ; Miller, Const. U. S. 897. 

As to what are public uses see Eminent 
Do main . 

GRAINGER LEGISLATION. Cer¬ 
tain stringent statutes, for the regulation of 
railway charges, passed by some of the 
Western states during the decade from 1870 
to 1880, the litigation that arose from which 
is known as the Granger cases. 3 Moore, 
Carriers 2nd ed., 5 9. 

Acquired its name from the fact that it was 
supposed to be in the interest of the fanners. 
Dembiti, Law Language, p. 163. See GHanoi ; 
Granger. 


GRANT. A generic term applicable to 
all transfers of real property. 8 Waahb. 
R. P. 181, 853. J 

A transfer by deed of that which cannot 
be passed by livery. Wms. R. P. 147, 149. 

An act evidenced by letters patent under 
thegreataeal, granting something from the 
king to a subject. Cruise, Dig. tit. 88, 84 

A technical term made use of in deeds of 
conveyance of lands to import a transfer. 8 
Washb. R. P. 378; Devi. Deeds 12; 84 Tex. 

“ This word is taken largely where any¬ 
thing is granted or passed from one (the 
grantor) to another (the grantee). And in 
this s ens e it doth comprehend feoffment, 
bargains and sales, gifts, leases,charges, and 
hke; for he that doth give or sell doth 
grant also. , . , And so some grants are of 
the land or soil itself > and some are of BOme 
profit to be taken out of, or from the soil, as 
rent, common, etc.; and some are of goods 
and chattels; and some are of other things 
as authorities, elections, etc. n ; Shepp! 
Touchst. 228. 

The terra grant was anciently and in 
strictness of usage applied to denote the con¬ 
v eyanc e of mcorooreal rights, and it is the 
appropriate word for that purpose. Such 
nghte are said to lie in grant, and not in 
“Very; for, existing only in idea, in con- 
temulation of law, they cannot be transfer¬ 
red by livery of possession. Of course at 
c ommo n law, a conveyance in writing was 
necessary ; hence they were said to Tie in 
grant, and to pass by the delivery of the 
deed. By the act of 8 & 9 Viet. c. 106, 8 2 
wid also by statute in some states, as New 
lork, Maine, and Massachusetts, all corpo¬ 
real hereditaments axe said to lie in grant as 
wed m in livery. See 40 N. Y. 140 ?50Me. 
loo. Orant Is now therefore both sufficient. 


and technically proper, as a word of convey¬ 
ance of a freehold estate, and in the largest 
. sense the term comprehends everything that 
is gnranted or passed from one to another, 
ana is now applied to every species of prop¬ 
erty. But although the proper technical 
word,its employment is not absolutely neces¬ 
sary, and it has been held that other words 
indicating an intention to grant will snFwer 
the purpose ; Wms. R. P. 6th Am. ed 201; 
(JT. R. 124 ; 5 B. & C. 101. As to the ffect 
of the word grant in conveyances an how 
far any covenant is implied therefrom see 
Covenant. 

Grant was one of the usual words In a 

feoffment; and a grant differed but little 
from a feoffment except in the subject-1 
matter; for the operative words used in 
grants nre'dedi et concessi, “ have given and 
granted." But the simple deed of grant has 
superseded the ancient feoffment, leasee, and 
releases which were used to oonvey freehold 
estates in possession. See, generally, 1 Dav. 
Conv. 73 ; 2 id. 76. 

The word is also applied in the case of 
copyholds to indicate the acceptance by the 
lord of a person as tenant. It is termed an 
ordinary grant when the tenant is admit¬ 
ted in pursuance of a surrender by the pre¬ 
ceding tenant; and voluntary grant when 
the land is in possession of the lord dis¬ 
charged from all rights of any tenant, or as 
it is termed “ in hand ; ”in that case the lord 
regrants the land to the new tenant to be 
holden by copy of court roll. 

A grant of personalty is a method of 
transferring;personal property, distinguish¬ 
ed from a girt, which is always gratuitous, 
by being founded upon some consideration 
or equivalent. Such grants are divided as 
to their subject-matter into grants of chat¬ 
tels real, which includes leases, assignments, 
and surrenders of leases, and grants of chat¬ 
tels personal, which consist of transfer of 
the right and possession of them whereby 
one renounces and the other acquires aLl 
title and interest therein. 2 Sharsw. Bla. 
Com. 440, and see also id. notes 1, 2, and 3. 
Such a grant may be by parol; 3 M. <St S. 7 ; 
but they are usually by assignment or bill’ 
of sale in writing. The proper legal desig¬ 
nation of such a grant is an 11 assignment” 
or bargain or sale ; 2 Steph. Com. 102. 

Office grant applies to conveyances made 
by some officer of the law to effect certain 
purposes where the owner is either unwill¬ 
ing or unable to execute the requisite deeds 
to pass the title. 

Among the modes of conveyance includ¬ 
ed under office grant are levies and sales to 
satisfy execution creditors, sales by order 
or decree of a court of chancery, sales by 
order or license of court, sales for non-pay¬ 
ment of taxes and the like. See Blackw. 
Tax Title,passim; 8 Washb. R. P. 208. 

Private grant is a grant by the deed of a 
private person. See Deed. 

Public grant is the mode and act of creat¬ 
ing a title in an individual to lands which 
had previously belonged to the government. 

The public lands of the United States and 
of the various states ha ve been to a great ex¬ 
tent conveyed by deeds or patents issued in 
virtue of general laws; but many specific 
grants have also been made, and were the 
usual method of transfer during the colonial 
period. See 3 Washb. R. P. 181 ; 8 Wheat. 

®. ®48; 16 td. 867. See Land Grant. 

Uninterrupted posxaaion of land for a 
period of twenty years or upward, has-been 
often held to raise apresumption of a grant 
from the state; 4 Harr. (Del.) 521; 20 Ga. 
467 ; 4 Dev. A B. L. 341; 6 Pet. 498 ; 3Head 
423; 85Tex. 857 ; 66 Hun 688 ; 278. W. Rep. 
(Mo.) 409. r 

By the word grant, in a treaty, is meant 
not only a formal grant, but any conc essi on, 
warrant, order, or permission to survey, 
possess, or Bettle, whether written or parol’ 
express, or presumed from possession. Such 
a grant may be made by law, as well as by 
patent pursuant to a law ; 12 Pet. 410. See 
9 Ad. 6o E. 582 ; 5 Mass. 472 ; 9 Pick. 80 : 
Treaty. 

The term grant is applied in Scotland to 
Original disposition of land, as when a lord 
grants land to his tenants; and to gratuitous 
deeds; in the latter case the donor is said to 


gran* the deed , an expression unknown in 
English law ; Moz. A W. 

The term grant is also applied to the cre¬ 
ation or transfer by the government of such 
rights as pensions, • patents, charters, and 
franchises. See Chit Prerog. 884 ; and *1 «m* 
these several titles. 

The word grant is also sometimes used 
with reference to the allowance of probate, 
and the issue of letters testamentary, and of 
administration, as to which see the several 
titles relating thereto. Bee Limited Admin¬ 
istration. 

GRANT (v.). To concede; the confer¬ 
ring of something by one person upon an¬ 
other. Synonymous with “rive” and 
"bestow.” 249 U. 8. 39. 

GRANT AN L) DEMISE, In a lease 

for years these words create an implied war¬ 
ranty of title and a covenant for quiet en¬ 
joyment ; 92 U. S, 107. See Covenant. 

GRANT, BARGAIN AND SELL. 

Words used m instruments of conveyance of 
real estate. See Construction. From these 
words, in many states, is implied a covenant 
of seisin. See Covenant. 

GR A N TEE. He to whom a grant is 
made. 

GRANTOR. He by whom a grant is 
made. 

GBANTZ. In Old English Law- 

Grandees or noblemen. Jac. L, Diet. 

GRASS. See Emblements. 

GRASS WEEK. Rogation week. A 
term anciently used in the inns of court 
and chancery. 

“Rogation week, so called in the Inns of 
Court and Chancery because the commons of 
that week consist chiefly of fiallete, with hard 
cpgs, green sauce, etc.” Byrne. See 
Rogation Week ; Gang-Week. 

GRASSHEARTH. In Old len giiah 
Law. The name of an ancient customary 
service of tenants'doing one day’s work for 
their landlord. 

GRASSON, or GRAS8UM. A fine 
paid upon the transfer of a copyhold estate. 

GRATIFICATION. A reward given 
voluntarily for some service or benefit ren¬ 
dered, without being requested so to do, 
either expressly or by implication. 

GRATIS (Lat.). Without reward or 
consideration. 

When a bailee undertakes to perform 
some act or work gratis f he is answerable for 
his gross ngligence if any loss should be sus¬ 
tained in consequence of it; but a distinc¬ 
tion exists between non-feasance and mis¬ 
feasance,—between a total omission to do 
an act which one gratuitously promises to 
do, and a culpable negligence in the ex¬ 
ecution of it: in the latter case he is respon¬ 
sible, while in the former he would not. in 
general, be bound to perform his contract; 

4 Johns. 84; 5Term 148 ; 2 Ld. Raym. 918. 

An appearance gratis is one entered with¬ 
out service of process. 

GRATIS DICTUM (Lat.). A saying 
not required ; a statement voluntarily made 
without necessity. 

Mere naked assertions, though known to 
be false, are not the ground of action, as 
between vendor and vendee. Thus it is not 
actionable for a vendor of real estate to 
affirm falsely to the vendee that his estate is 
worth so much, that he gave so much for it, 
etc. But fraudulent misrepresentations of 
particulars in relation to the estate, induc¬ 
ing the. buver to forbear inquiries he would 
otherwise have made, are not gratis dicta; 

6 Mete. Mass. 246. 


Without valuable or 
A term applied to 


GRATUITOUS, 
legal consideration, 
deeds of conveyance. 

In Old English Law. Voluntary; 
without force, rear, or favor. Bract, fols. 
11, 17. 

GRATUITOUS BAILMENT. See 


GRATUITOUS CONTRACT 


478 


Bailment. 

GRATUITOUS CONTRACT. In 
Civil Law. One the object of which is 
for the benefit of the person with whom it 
is made, without any profit, received or 
promised, as a consideration for it: as* tor 
example, a gift. It is sometimes called a 
contract of beneficence. It is the result of 
a classification of .contracts, in relation to 
the motive for making them, under which 
they are termed either gratuitous or oner¬ 
ous. A contract is onerous when a party is 
required by its terms or nature to do or 
ive something as a consideration. Howe, 
tudies in the Civil Law 107. 

GRATUITOUS DEED. One made 
without consideration. 2 Steph. Com. 47. 

GRATUITY. See Bonus ; Bounty. 

GRAVA. In English' Law. A 
ve ; a small wood; a coppice or thicket. 
Litt. 4 6. 

A thick wood of high trees. Blount, 

GRAVAMEN (Lat.), The grievance 
complained of; the substantial cause of the 
action. See Greenl. Ev. § 66. The part of 
a charge which weighs most heavily against 
the accused. In England, the word is spe¬ 
cially applied to grievance complained of 
by the clergy to the archbishop and bishops 
in convocation ; Phill. Eccl. 1944. 

GRAVARE. In old English law, 

to grieve or aggrieve j to injure or oppress. 
Burrill. 

GRAVATIO, An accusation or im¬ 
peachment. Leg. Ethel, c. 19. 

See Gravare et Gravatio. 

GRAVE. A place where a dead body 
is interred. 

The violation of the grave, by taking up 
the dead body, or stealing the coffin or grave 
clothes, is a misdemeanor at common law ; 

1 Russ. Cr. 414 ; 6Sawy. 442; and has been 
made the subject of statutory enactment 
in some of the states. See 2 Bish. Cr. L. § 
1188; Dearsl. A B. 169; 19 Pick. 804 ; 4 
Black*. 828; Dead Body. 

When a body has once been buried, no 
one has the right to remove it without the 
consent of the owner of the grave, or leave 
of the proper ecclesiastical, municipal, or 
judicial authority ; 130 Mass. 428 ; 42 Pa. 298. 

A singular case, illustrative of this sub¬ 
ject, occurred in Louisiana. A eon, who 
inherited a large estate from his mother, 
buried her with all her jewels, worth two 
thousand dollars : he then made a sale of 
all he inherited from his mother for thirty 
thousand dollars. After this, a thief broke 
the grave apd stole the jewels, which, after 
his conviction, were left with the clerk of 
the court, to be delivered to the owner. 
The son claimed them, and so did the pur¬ 
chaser of the inheritance: it was held that 
the jewels, although buried with the 
mother, belonged to the son, and that they 
passed to the purchaser by a Bale of the 
whole inheritance ; 6 Rob. La. 488. See 23 
It. L. T. 405 ; Cemetery ; Dead Body. 

GRAV1A. See Graviub. 

GRAVIS. Grievous ; great. Ad grave 
damnum , to the grievous damage. 11 
Coke 40. 

GRAVTUS* A graf; a chief magis¬ 
trate or officer. A term derived from the 
more ancient “ grafio ” and used in combi¬ 
nation with various other words as an offi¬ 
cial title in Germany ; as Margravius, Rhein- 
gravius, Landgravius, etc. Spel. Gloss. 

GRAY WOOL. See Wool. 

GRAY'S LNJS. See Inns of Court. 

GREAT BODILY INJURY. In an 

instruction as to the danger one must rea¬ 
sonably have apprehended before he may 
take life the words “ great bodily injury 
are equivalent to enormous injnry,” “ enor¬ 
mous bodily injury” and “dreadful in¬ 
jury.” 47 N. W. Rep. (Ia.) 867. 

GREAT ASSIZE. An edict whose 
date is uncertain, b u t which was probably 


issued during the first years of Henry ll/e 
reign, developed and set in full working order 
the imperfect system* of “recognition” 
established by the Nor man kings. See 
Recognition. 

GREAT CHARTER. See Magna 
Chart a. 

GREAT LAKES. A name commonly 
used to designate the five great lakes, viz., 
Superior, Michigan, Huron, Ontario, and 
Ene. 

The open waters of the Great Lakes are 
“high seas” within the meaning of the 
Revised Statutes; 150 U. S. 249. It had 
been held otherwise in 32 Fed. Rep. 400. 
The common-law doctrine, as to the domin¬ 
ion, sovereignty, and ownership of lands 
under tide waters on the borders of the sea 
applies equally to the lands beneath the 
navigable waters of the Great Lakes ; 146 
U. S. 807. See Admiralty ; Lake. 

GREAT LAW, THE, or “ The Body 
of Laws of the Province of Pennsylvania 
and Territories thereunto belonging, Past 
at an Assembly held at Chester, alias Up¬ 
land, the 7th day of the tenth month, called 
December, 1682.” 

This was the first code of laws established 
in Pennsyl vania, and is justly celebrated for 
the provision in its first chapter for liberty 
of conscience. Bee Linn's Charter and 
Laws of Pennsylvania (Harrisburg, 1879), 
pp. 107, 478; etc. 

GREAT SEAL. A seal by virtue of 
which a great part of the royal authority 
is exercised. The office of the lord chan¬ 
cellor, or lord keeper, is created by the de¬ 
livery of the great seal into his custody. 
There is one great seal for all public acts of 
state which concern the United Kingdom. 
The seal of the United States, or of a state, 
useJ in the execution of commissions and 
other public documents is usually termed 
the great seal of the United States, or of 
the state, as the case may be. 

GREAT TITHES. In Ecclesias¬ 
tical Law. The more valuable tithes : as, 
corn, hay, and wood. 3 Bum, Eccl. Law 
630, 681 ; 3 Stepli. Com. 127. See Tithe. 

GREATLY. The use of the word 
“greatly” in instructions in a personal injury 
case, by catling attention to the injury by 
the repeated expressions “greatly injured, 
“greatly wounded” and “suffered greatly” 
is error, either to mislead the jury to under¬ 
stand there could be no recovery unless 
the injury was great, or to give them the 
impression that the trial judge considered 
the injury great. 137 Ky. 696, 126 S. W. 362. 

GREE. Satisfaction for an offence 
committed or injury done. CoweL 

GREEN CLOTH. An English board 
or court of justice, composed of- the lord 
steward and inferior officers, and held in 
the royal household; so named from the 
cloth upon the board at which it was held. 

GREEN SILVER. A feudal custom 
in the manor of Writtel. in Essex, where 
every tenant whose iront door opens to 
Greenbury shall pay a half-penny yearly to 
the lord, by the name of “ green silver” or 
“rent.” Cowel. 

GREEN WAX. In English Law. 

The name of the estreats of fines, issues, 
and amercements in the exchequer, deliv¬ 
ered to the sheriff under the seal of that 
court, which is made with gre$n wax. 

GREENBACK. This term is the or¬ 
dinary and almost exclusive name popu¬ 
larly applied to all United States Treasury 
issues, and is not applied to any other species 
of money; 23Ind. 121; but this term alone 
is not a proper denomination for these 
notes; 61 Ala. 282. See Legal Tender. 

GREEN HEW. In Forest Law. The 
same as Vert. (q. v.‘). Termea de la Ley. 

GREFFE. A prothonotaryk office. Eng¬ 
lish. See Protbonotabt. 

GREFFIERS. In French Law. 

Registrars, or clerks of the courts. They 



are officials attached to the courts to assist 
the judges in keeping the minutes, writing 
out judgments, orders, and other decisions 
given by the tribunals, and deliver copies 
thereof to the applicants. 

GREGORIAN CALENDAR. Bee 

Calendar. 

GREGORIAN CODE. See Code. 

GREGORIAN EPOCH. The time 
from which the Gregorian calendar or com¬ 
putation dates; L e. from the year 1582. 

GREMIO. In Spanish Law. The 

union of merchants, artisans, laborers, or 
other persons who follow the same pursuits 
and are governed by the same regulations. 
The word guild , in English, has nearly the 
same signification. 

GREMlUM (Lat.). Bosom. Ains¬ 
worth, Diet. De gremio mittere , to send 
from their bosom ; used of one sent by an 
ecclesiastical corporation or body. A latere 
mittere , to send from his side, or one sent 
by an individual: as, a legate sent by the 
pope. Du Cange. In English law, an in¬ 
heritance is said to be in gremio legit, in 
the bosom or under the protection of the law, 
when it ia in abeyance. See In N UBIBUS. 

GRENVILLE ACT. The statute 10 
Geo. III. c. 16, by which the jurisdiction 
over parliamentary election petitions was 
transferred from the whole house of com¬ 
mons to select committees, Repealed by 
9 Geo. IV. c. 22. 

GRESSUME (variously spelled Gres- 
tame, Gressum , Grossome; Scotch, grot- 
turn). 

In Old English Law. A fine due from 
a copyholder on the death of his lord. 
Plowd. fol. 271, 285 ; 1 Stra. 654. Cowel 
derives it from gersum. 

In Scotland. Grassum is a fine paid for 
the making or renewing of a lease. Paterson. 

GRETNA GREEN. A farmsteading 
near the village of Springfield, Dumfries¬ 
shire, Scotland, eight miles northwest of 
Carlisle. Cent. Diet. The name was after¬ 
ward applied to the village which became 
notorious for the celebration of irregular 
marriages. By the law of Scotland noth¬ 
ing was required to constitute a marriage 
but the mutual declaration of the parties 
in the presence of witnesses—a ceremony 
which could be performed instantly, and it 
was immaterial whether or not the parties 
were minors. These conditions iAorded 
an easy method of evading the Marriage 
Act, 26 Geo. n. c. 83, whicn required the 

P ublication of banns or a license. By act 
9 <St 20 Viet. c. 90, § 1, no irregular mar¬ 
riage in Scotland is now valid unless one of 
the parties had at the date thereof his or 
her usual place of residence there, or had 
lived in Scotland for twenty-one days next 
preceding such marriage. 

GRETNA GREEN MARRIAGE. 

See Gretna Green. 


GREVA. In old records. The sea¬ 
shore, sand, or beach. 2 Mon. Angl. 625 ; 
Cdwel. 

GREVE. A word of p .* wer or authority. 
Cowel. 

GREY MERINO. See Wool. 

GRIEVED. Aggrieved. 8 East 22. 

GRITH. Peace; protection. Terms# 
de la Ley. 

GRTTHBRECH (Sax. arith, peaoe, and 
brych, breaking). Breach of the king's 
peace, as opposed to frithbrech , a breach of 
the nation's peace with other nations. 
Leges Hen. I. c. 36 ; Chart. Willielm, Conq. 
Ecclea. 8. Pauli in Hist, ejusd. fol. 90. 

GRITHSTOLE. A place of sanctuary. 
Cowel. 

GROCER. In Old English Law. 
A merchant or trader who engrossed all 
vendible merchandise; an engrosser (q- v.). 
St. 87 Edw. III. c. 6.. 
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GROCERIES. Article* of provision ; 
the were* of a grocer; general supplies for 
table and household use. 

Shovels, pails, and backets have been 
held not to w groceries, although usually 
kept in a country grocery shop; 113 Mass. 
383. It is a question of fact whether wines 
and liquors are groceries ; 18 Mioh. 183. 
A grocery lias been held to be an “ offen¬ 
sive trade or calling'" within a prohibition 
of use of a dwelling-house ; 101 Maas. 531. 
Groceries kept as part of the stock, by a 
merchant, are not * ‘provisions found on 
hand for family use,” within the meaning 
of an exemption law; 73 Mo. 075. See 
Provisions, 

GROOM. The name of a servant in 
some inferior place, generally applied to 
servants in st ables. J acob. 

The designation, with an explanatory affix, 
of various offices in the British royal house 
hold, as Grooms in Waiting, and Groom of 
the Robes ; also, formerly, Groom Porter, 
Groom of the Stole ( q. q. v.), etc. Byrne. 

GROOM OP TJJJ£ STOLE. In Eng¬ 
land an officer of the royal household who 
Has charge of the king's wardrobe. 

GROOM PORTER. An officer be¬ 
longing to the royal household. Jacob. 

GRONNA A bog ; a deep hollow or 
pit. Cowel. A deep pit or place where 
turfs are dug for fuel. Hoved. 438. 

GROSS. Absolute, entire. A thing in 
gross exists in its own right, and not as an 
appendage to another thing. See In Gross. 
Wilful. 

GROSS ADVENTURE. In Mari¬ 
time Law. A maritime or bottomry loan. 
It is so called because the lender expose* 
his money to the perils of the sea, and con¬ 
tributes to the gross or general average. 
Pothier; Pardeasus, Dr. Com. 

GROSS AVERAGE. In Mealtime 
Law. That kind of average which f alls on 
the ship, cargo, and freight, and is distin¬ 
guished from particular average. See 
Average. 

GROSS EARNINGB. See Earn¬ 
ings. 

GROSS NEGLECT. "Grose neg¬ 
lect ” is either an intentional wrong, or such a 
reckless disregard of security and right, as 
to imply bad faith, and, therefore squints at 
fraud, and is tantamount to the magna-vulpa 
of the civil law, which in some respects, is 
quasi criminal. 4 Bush (Ky.) 509. See Wil 
ful Neglect. 

GROSS NEGLIGENCE. The omis¬ 
sion of that care which even inattentive 
and thoughtless men never fail to take of 
their own property. Jones, B&ilm.; 23 
Conn. 437 ; 8 Hurlst. & C. 887. 

Such as evidences wilfulness; such a 
gross want of care and regard for the right 
of others as to justify the presumption of 
wilfulness or wantonness ; 2 Thomp. Neg. 
1284, § 52 ; such as implies a disregard of 
consequences or a willingness to inflict in¬ 
jury ; Deering, Neg. § 29; 180 Ill. 690. 

Lata culpa , or, as the Roman lawyers 
most accurately called it, dolo proarima, is* 
in practice, considered as equivalent to 
dolus , or fraud itself. It must not be con¬ 
founded, however, with fraud ; for it may 
exist consistently with good faith and 
honesty of intention, according to common- 
law authorities; 82 Vt. 652: Shearm. & 
Bed- Neg. § 3 ; Webb, Poll. Torts 588, n. 

_ The distinction between degrees of neg¬ 
ligence is not very sharply drawn in the 
later cases. 8oe Bailment ; Negligence. 

The intentional failure to perform a man¬ 
ifest duty, in reckless disregard of the con¬ 
sequences os affecting the life or property 
of another ; a thoughtless disregard or con¬ 
sequences without the exertion of any effort 
to avoid them. 21S. W. Rep. (Tex.) 775 ; 87 
Mich. 400. It has been held tonave no legal 
significance which imports other than a 
want of due care ; 18 So. Rep. (Ala.) 80. 

GROSS WEIGHT. The total weight 


of goods or merchandise, with the chests, 
bags, and the like, from which are to be 
deducted tare and tret. 

GROSSE AVANTURE (Ft). In 
French Karine Law. The contract oi 
bottomry. Ord. Mar. liv. 8, tit. 5. 

GROSBE AVENTURE, CONTRAT 
A LA. In French marine law, a con¬ 
tract of bottomry (fl- v.). Burrill. See 
Gross Adventure. 

GROSSE BOIB. Timber. Cowel 

GROSS KM ICN T (L Fr.), Largely ; 
greatly. Orossement encicnte or ensient. 
Big with child ; in the lapt stage of preg¬ 
nancy, Plowd. 78, 

GROSSOME. In Old English Law. 
A fine paid for a lease. Corrupted from 
gersum. Plowd. fob 270, 285 ; Cowel. 

GROUND. Land; soil; earth. See 
Land. 

It may include an improved town lot; 
76 Pa. 378. 

GROUND ANNUAL. In* Scotch 
Law. An annual rent of two kinds ; first, 
the feu-duties payable to the lords of erec¬ 
tion and their successors ; second , the rents 
reserved for building-lots in a city, where 
sub-feus are prohibited. This rent is in the 
nature of a perpetual annuity. Bell, Diet.; 
Erskine, lust. 11. 8. 52. 

ground Landlord. The gran¬ 
tor of an estate on which a ground-rent is 
reserved. 

GROUND OF ACTION. The foun¬ 
dation, basis, or data, upon which a cause 
of action rests. See 24 Com. 33. 

GROUND BENT. A rent reserved to 
himself and his heirs, by the grantor of 
land in fee-simple, out of the land conveyed. 
See 9 Watts 202 ; 8 W. & S. 185 ; 2 Am. L. 
Reg. 577. 

In Pennsylvania, it is real estate, and in 
cases of intestacy goes to the heir ; 14 Pa. 
444. See 147 id. 319. The interest of the 
owner of the rent is an estate altogether 
distinct and of a very different nature from 
that which the owner of the land has in 
the land itself. Each is the owner of a fee- 
simple estate. The one has an estate of 
inheritance in the rent, and the other has 
an estate of inheritance in the land out of 
which the rent issues. The one is an in¬ 
corporeal inheritance in fee, and the other 
is a corporeal inheritance in fee ; Irwin v. 
Bank of United States, 1 Pa. 349, per Ken¬ 
nedy, J.; 47 Md. 800. So, the owner of the 
rent is not liable for any part of the taxes 
assessed upon the owner of the land out of 
which the rent issues; 1 Whart. 73; 4 
Watts 98. Being real estate, it is bound by 
a judgment, and may be mortgaged like 
other real estate. It is a rent-service ; 1 
Whart. 337. 

A ground-rent, being a rent-service, is, 
of course, subject to all the incidents of 
such a rent. Thus, it is distrainable of 
common right , that is, by the common law ; 
Co. Litt. 142 a ; 9 Watts 2G2. So, also, it 
may beapf>ortioned ; 1 Whart. 337 ; 58 Md. 
323 ; 50 id. 51. And this sometimes takes 
place by operation of law, as when the 
owner of the rent t purchases part of the 
land ; in which case*the rent is apportioned, 
and extinguished pro tanto; Littleton 222. 
And the reason of the extinguishment is 
that a rent-service is given as a return for 
the possession of the land. Thus, upon the 
enjoyment of the lands depends tne obli¬ 
gation to pay the rent; and if the owner of 
the rent purchases part of the land, the 
tenant, no longer enjoying that portion, is 
not liable to pay rent for it, and bo much of 
the rent as issued out of that portion is, con¬ 
sequently, extinguished. See 2 Bla. Com, 
41; 1 Whart. 235, 852 ; 3 id. 197, 305. 

At law, the legal ownership of these two 
estates—tliat in the rent and that in the 
land out of which it issues—can coexist 
only while they are held by different per¬ 
sons or in different rights ; for the moment 
they unite in one person in the same right, 
the rent is merged and extinguishes; 2 


Binn. 142; 0 Whart. 882 ; ft Watts 467. But 
if the one estate or intestate be legal and 
the other equitable, there is no merger ; 0 
Whart. 288. In equity, however, this doo- 
trine of merger iB subject to very great 
qualification. A merger is not favored in 
equity ; and the doctrine there is that 
although in some cases, where the legal 
estates unite in the same person in the same 
right, a merger will take place against the 
intention of the party whose interacts are 
united (see 8 Whart. 421, and cases there 
cited), yet, as a general rule, the intention, 
actual or presumed, of such party will 
govern; and where no intention is ex¬ 
pressed, if it appeal's most for his advantage 
that a merger should not take place, such 
will be presumed to have been his inten¬ 
tion ; and that it is only in cases where it 
is perfectly indifferent to the party thus 
interested that, in equity, a merger occurs; 
5 Watts 457 ; 8id. 140; 4 Whart. 421; 0 id. 
283 ; 1 W. & S. 487. 

A ground-rent being a freehold estate, 
created by deed and perpetual by the terms 
of its creation, no mere lapse of time with¬ 
out demand of payment raises, at common 
law, a presumption that the estate has been 
released ; 1 Whart. 229. But this is other¬ 
wise in Pennsylvania now, by act of April 
27, 1855, sec. 7, P. L. 809, whereby a pre¬ 
sumption of a release or extinguishment is 
created where no payment, claim, or de¬ 
mand is made for tlie rent, nor any declar¬ 
ation or acknowledgment of its existence 
made by the owner of the premises subject 
to the rent, for the period of twenty-one 
years. This applies to the estate in the l ent,' 
and comprehends the future payments. 
And this act makes no exception in behalf 
of persons under disability when the title 
accrues, nor of persons taking as heirs at 
law or distributees; where a life tenant in 
ground rent released the same absolutely, 
as against the remainderman the limitation 
commenced to run from the date on which 
the first payment thereafter became due 
and unpaid, rather than at the death of the 
life tenant; 152 Pa. 258. It has been held 
that this act, affecting the remedy merely, 
is not unconstitutional as impairing the ob¬ 
ligation of a contract; Biddle v. Hooven, 
120 Pa. 221. But this case is criticised and 
the Pennsylvania cases reviewed in 34 Am. 
L. Reg. N. s. 557. But independently of 
this act of assembly, arrearages of rent 
which had fallen due twenty years before 
commencement of suit might be presumed 
to have been paid ; 1 Whart. 229. These 
arrearages are a lien upon the land out of 
which the rent issues; but, as a general 
rule, the lien is discharged by a judicial 
sale of the land, and attaches to the fund 
raised by the sale. See 2 Binn. 140; 3 W, & 
S. 9 ; 4 Whart. 510 ; 2 Watts 378 ; 1 Pa. 349. 

ti-round rents in Pennsylvania were for¬ 
merly made irredeemable, usually after the 
lapse of a certain period after their creation. 
But now the creation of such is forbidden 
by statute. Act of 22 April, 1850. But this 
does not prohibit the reservation of ground- 
rents redeemable only on the death of a 
person in whom a life interest in the rents 
is vested; 11 W. N. Cas. (Pa.) 11. The Act of 
April 15,1809, providing for the extinguish¬ 
ment of irredeemable ground-rents, there¬ 
tofore created, by legal proceedings insti¬ 
tuted by the owner of the land, without the 
consent of the owner of the ground-rent, 
was declared unconstitutional; 07 Pa. 479. 

As ground-rent deeds are usually drawn, 
the owner of the rent has three remedies for 
the recovery of the arrearages, viz., by ac¬ 
tion (of debt or covenant; but debt is now 
Beldom employed), distress, and (for want 
of sufficient distress) the right to re-enter 
and hold the land as of the grantor's former 
estate. See 2 Am. L. Reg. 577 ; 3 id. 05; 
Cadw. Gr. Rents; Mitch. R. P. 

The term “ground rents” held to import 
not merely the rents that were to accrue 
during the residue of a lease . . , but included 
the reversion as well, it appearing that the 
entire beneficial interest of the owner of the 
ground rents and the reversion was undoubt¬ 
edly the subject of the sale and within the 
contemplation of the buyer and seller. 229 
U. 8. 530. 
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8 , Where the creditor surrenders a lien 
against the debtor or on his property, which 
the promisor acquiree or is benefited by ; 
Fell, OuAr. c. 2 ; Brandt, Sur. & Guar. 

83, 64 ; 7 Johns. 463 ; 3 B. & Aid. 613; 21 
N. Y. 413 ; but not so where the surrender 
of the lien does not benefit the promisor; 
8 Meto. Maas. 806; 21 N. Y. 412; 8 Bap. 
96 . 

In the five last classes, the principal debt 
may still subsist concurrently with the new 
promise, and the creditor will have a double 
remedy; but the fulfilment of the new 
promise will*discharge the principal debt, 


Mr if Milan 


The repeated dicta, that if the principal 
debt subsists, the promise is collateral and 
within the statute, ore not sustainable; 3u 
Vt. 641. But the general doctrine now is 
that the transaction must amount to a pur¬ 
chase, the engagement for the debt being 
the consideration therefor, in whole or in 
part; 1 Gray 391 ; 5 Cush. 488. 

Where one owes a debt to another, and 
promises to pay his debt to a creditor of 
such other party, the promise is not within 
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Second, if the new promise is for a lia- 1 
bility then first incurred, it is original, if 
exclusive credit is given to the promisor ; 

5 Alien 370; 13 Gray 013; 28 Conn. 544; 
Browne, Stat. Fr. § 195. W hether exclusive 
credit is so given is a question of fact for 
the jury ; 7 Gill 7. Merely charging the 
debtor on a book-account is not conclu¬ 
sive. 

Whether promises merely to indemnify 
come within the statute is not wholly set¬ 
tled ; Browne, Stat. Fr. § 158 ; Brandt, Sur. 

6 Guar. £3 59, 61. In many cases they are 
held to be original promises, and not within 
the statute ; 15 Johns. 425 ; 4 Wend. 057. But 
few of the cases, however, have been de¬ 
cided solely on this ground, most of .them 
falling within the classes of original prom¬ 
ises before specified. On principle, such 
contracts seem within the statute if there 
is a liability on the part of any third person 
to the promisee. If not, these promises 
would be original under class seven, above. 
Where the indemnity is against the prom¬ 
isor’s own default, he is already liable with¬ 
out his promise to indemnify ; and to make 
the promise collateral would make the stat¬ 
ute a covert fraud ; 10 Ad. & E. 453; 1 Gray 
391; 10 Johns. 242; 1 Ga. 294 ; 5 B. Monr. 
383 ; 30 Vt. 205 ; 10 N. H. 175 ; 1 Conn. 519; 

5 Me. 504. The weight of American au¬ 
thority is said to be in favor of applying the 
statute to cases of indemnity; Brandt; Sur. 

6 Guar. £ 59, n. When the promise to in¬ 
demnify is in fact a promise to pay the debt 
of another it is within the statute. See 21 
N. Y. 412. A promise to indemnify another 
against loss in becoming surety on a replevin 
bond is within the statute ; 12 Ohio St. 219. 
So on a bond for stay of execution ; 111 Pa. 
471. But a promise to indemnify one if he 
will become nail in a criminal case has been 
held not within the statute ; 4 B. & 8.414; 
119 Ind. 85. 

Third, guaranties may be given for lia¬ 
bilities thereafter to be incurred, and will 
attach when the liability actually accrues. 
In this class the promise will be original, 
and not within the statute, if credit is given 
to the promisor exclusively ; 2 Term 80; 1 
Cowp. §27. See 40 Ill. App. 275. But where 
the future obligation is contingent merely, 
tbe new promise is held not within the stat¬ 
ute, on the ground that there is no principal 
liability when the collateral one is incurred ; 
Browne, Stat. Fr. 0 196. But this doctrine 
is questionable if the agreement distinctly 
contemplates the contingency ; 1 Cra. C. C. 
77 ; 5 Hill, N. Y. 483. A n offer to guarantee 
must be accepted within a reasonable time ; 
but no notice of acceptance is required if 
property has been delivered undei the guar¬ 
anty ; 8 Gray 211; 2 Mich. 511; 54 Fed. Rep. 
840; 104 U. S. 150. 

** A contract of guaranty, like every other 
contract, can only be made by the mutual 
assent of the parties. If the guaranty is 
signed by the guarantor, at the request of 
the other party, or if the latter’s agreement 
to accept U contemporaneous with the guar¬ 
anty ; or if the receipt from him of a valu¬ 


able consideration, however small, 1 b ac¬ 
knowledged in the guaranty, the mutual 
assent is proved, and the delivery of the 
guaranty to him or for his use completes 
the contract. But if the guaranty is signed 
by the guarantor, without any previous re- 

S [ueet of the other party, and in his absence, 
or no consideration moving between them, 
except future advances to be made to the 
principal debtor, the guaranty is in legal 
effect an offeror proposal on the part of the 
guarantor, needing an acceptance by the 
other party to ooraplete the contract ; " 115 
U. S. 524. See 84 Am. L. Reg. & Rev. 257. 

The agreement of a del credere agent to 
pay for goods sold by him is not within roe 
statute; 23 Vt. 720; 14 N. Y. 267. 

The form of tbe writing is not material: 
it may consist of one or more writings 
(provided they refer to each other on their 
face ; 27 Mo. 388; 11 East 142 ; but see 14 
How. 446); in such case it is enough if one 
be signed ; 11 East 142. A minute of a vote 
of a corporation is sufficient; 14 Allen 
407. 

There is a conflict of authority as to 
whether the consideration need appear in 
the writing. It was finally sett lea in Eng¬ 
land that it must; 6 East 10; 4 B. & Ala. 
505 ; but this is now changed by statute 10 & 
20 Vict. The cases are reviewed in Brandt, 
Sur. & Guar. § 82. A seal imports a con¬ 
sideration ; id. As to the signature of the 
party to be charged, a seal alone is generally 
held sufficient; Stra. 764 ,* so is a mark ; 40 
Barb. 02 ; 2 M. A S. 286 ; and a signature by 
the initials only ; 1 Den. 471; 0 Allen 474 ; 
and a signature on a telegram ; 85 Barb. 468. 
The signature need not be at the foot of the 
writing ; 2 M. & W. 658. 

Guaranty may be made for the tort as 
well as the contract of another, and then 
comes under the term miscarriage in the 
statute ; 2 B. & Aid. 613; 2 Day 457; 1 Wils. 
305 : 9 Cow. 154 ; 14 Pick. 174. 

All guaranties need a consideration to 
support them, none being presumed as in 
caae of promissory notes. A guaranty of 
the payment of a negotiable promissory 
note, written by a third person upon a note 
before its delivery, neel express no con¬ 
sideration, even where the law requires the 
consideration of the guaranty to be ex¬ 
pressed in writing; but the consideration 
which the note upon its face implies to have 
passed between the original parties is suffi¬ 
cient ; 149 U. S. 293. Forbearanoe to sue is 
good consideration ; Cro. Jac. 683 ; Browne, 
Stat. Fr. S 190; 4 Johns. 257; 6 Conn. 81 ; 
27 L. J. Exch. 120 ; 21 Fed. Rep. 836 ; 77 
Ind. 1. Where the guaranty is contem¬ 
poraneous with the principal obligation, it 
shares the consideration of the latter; 8 
Johns. 39 ; 1 Paine 580 ; 2 Pet. 170 ; 8 Mich. 
393 ; 36 N. H. 73. 

A guaranty may be for a single act, or 
may bo continuous. The cases are conflict¬ 
ing, as the auestion is purely one of the in¬ 
tention of tae particular contract; Brandt, 
Sur. & Guar. ( 150. The tendency in this 
country is said to be against construing 
guarantees as continuing, unless the inten¬ 
tion of the parties is so clear as not to admit 
of a reasonable doubt; Bayl. Sur. & Guar. 7, 
citing 33 Ohio St. 177; s. c. 30 Am. R. 573 ; 
Lent v. Padleford, 2 Am. Lead. Cas. 141 ; 
24 Wend. 83; 145 III. 488. If the obiect be 
to give a standing credit to be used from 
time to time, either indefinitely or for a 
fixed pariod, the liability is continuing; 40 
III. App. 393; 3 Ind. App. 1; but if no time 
is fixei and nothing indicates the continu- 
ancs of the obligation, the presumption is 
in favor of a limited liability as to time; 
Bayl. Sur. & Guar. 7 ; 03 Barb. 351. A guar¬ 
anty 06 any bills of account for goods sold 
another to a certain amount is a continu¬ 
ing guaranty; 40 Ill. App. 383. A sealed 
continuing guaranty is revoked by the 
death of the guarantor ; 22 W.N.C. (Pa.) 457. 

The authorities are not agreed as to the 
negotiability of a guaranty. It is held that 
a guaranty which i^a separate and distinct 
instrument is not negotiable separately ; 3 
W. <fe S. 272 ; 4 Chandl, 151 ; 14 Vt. 233 ; 31 
Me. 530 ; 31 Barb. 02; 21 Pick. 140. The 
right of the acceptor of a bill, to the benefit 
ora iruarantv iriven to him. is not transfera¬ 


of a guaranty given to him. is not transfera- | devolves upon the guarantor to show that 


ble toa holder of the bill, unless it was given 
for the purpose of being exhibited to other 
parties ; 3 Cli. App. 758. But if a guaranty 
is on a negotiable note, it is negotiable with 
the note; and if the note is to bearer, the 
guaranty has been held to be negotiable in 
itself; 24 Wend. 450 ; 6 Humphr. 261. But 
an equitable interest passes by transfer, and 
the assignee may sue in the name of the 
assignor; 12 S. & R. 100 ; 20 Vt.’5O0. It 
has been held that no suit can be maintained 
Won a guaranty except by the person with 
whom it was made ; Bayl. Sur. & Guar. 14 ; 
8 Watts 881 ; but it has also been held that 
a guaranty of a note may be sued on by anv 
person who advances money on it, but that 
it is not negotiable unless made upon the 
note the payment of which it guarantees ; 
Bayl. Sur. & Guar. 15; 20 Wend. 425. 

It is held that a guaranty is not enforce¬ 
able by others than those to whom it is 
directed; 3 McLean 279; 1 Gray 317; 0 
Watts 182 ; 10 Ala. N. B. 793 ; although they 
advance goods thereon ; 4 Cra. 224. 

In one case it was held that the guarantor 
was not bound where the guaranty was ad¬ 
dressed to two and acted on by one of them 
only ; 3 Tex. 199. It was held, also, that 
the guaranty was not enforceable by the 
survivor of two to whom it was addressed, 
for causes occurring since the decease of 
the other ; 7 Term 254. 

In the case of promissory notes, a dis¬ 
tinction has sometimes been made between 
a guaranty of payment and a guaranty of 
collectibility ; the latter requiring that the 
holder Bhall diligently prosecute the prin¬ 
cipal debtor without avail; 4 Wis. 190 ; 25 
Conn. 570; 0 Barb. 547; 20 Me. 858; 4 
Conn. 527 ; 48 Minn. 207. 

It has in some cases been held that an 
indorsement in blank on a promissory note 
by a stranger to the note was prima facie 
a guaranty ; 37 III. App. 616. A second 
acceptance on a bill of exchange may 
amount to a guaranty ; 2 Camp. 447. 

A guarantor is discharged by a material 
alteration in the contract without his con¬ 
sent. Brandt, Sur. & Guar. § 378 ; 137 
N, Y. 307 ; 85 la. 617. Modification of a 
contract made by the contractor and the 
owner will not release the guarantor, if 
they are such as are permitted by the 
terms of the contract; 155 Pa. 36. See 
Suretyship. 

The guarantor may also be discharged 
by the neglect of the creditor in pursuing 
the principal debtor. The same strictness 
as to demand and notice is not necessary 
to charge a guarantor as is required to 
charge an indorser ; but in the case of a 
guarantied note the demand on the maker 
must be made in a reasonable time, and if 
he is solvent at the time of the maturity 
of the note, and remains so for such rea¬ 
sonable time afterwards, the guarantor 
does not become liable for his subsequent 
insolvency ; 2 H. Bla. 012 ; 18 Pick. 584. 
Notice of non-payment must also be given 
to the guarantor ; 2 Ohio 430 ; but where 
the name of the guarantor of a promissory 
note does not appear on the note, suen 
notice is not necessary unless damage is 
sustained thereby, ana in such case the 
guarantor is discharged only to the extent 
of such damage ; 12 Pet. 497. One who 
guarantees that another will pay promptly 
for goods to be purchased is not liable 
where the purchaser becomes insolvent 
after the guaranty is given, and the Beller 
gives the guarantor no notice of the pur¬ 
chaser’s failure to pay ; 145 Ill. 488. A 
presentment for payment is now decided 
not to be necessary in order to charge one 
who guarantees the due payment of a bill 
or note ; 5 M. & G. 559. It is not neces¬ 
sary that an action should be brought 
against the principal debtor ; 7 Pet. 113. 
Bee. also, 2 Watts 128 : 11 Wend, 020 

From the close connection of guaranty 
with suretyship, it is convenient to consider 
many of the principles common to both 
under tile head of suretyship, which article 
see. 

Where an innocent person acts upon a 
guaranty, the execution of which was pro¬ 
cured by misrepresentation, the burden 
devolves upon tlie guarantor to show that 
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he was tree iroin negligence ; the rule in 
such cases being the same with respect to 
the execution of guaranties as to that of 
negotiable instruments ;.17N. Y. Supp. 704. 

W hether a guaranty is absolute or special 
is a question of fact; 37 III. App' 010. 

Where the guaranty of a written con¬ 
tract is execute 1 on the same paper, notice 
of acceptance by the person for whose 
benefit it is made, is unnecessary ; 130 Ind. 
194. See Suretyship. 

It is not within the general scope of a 
partners authority to give guaranties in 
the name of the nrm ; Wood s Byles, Bills 
48 ; 35 Minn. 229. And an officer of a com¬ 
pany cannot bind it as surety or guarantor: 
91 Pa. 3G7. 

Consult Fell on Guaranty ; Burge ; Theo¬ 
bald ; Putman on Suretyship ; Browne : 
Reed, on Statute of Frauds ; Addison ; 
Cliittv ; Parsons ; * Story on Contracts, 
Brandt, Suretyship &. Guaranty. 

See/ generally, Suretyship, 

GUARANTY COMPANY. 

A “guaranty company" is such a corpora¬ 
tion as may become surety for another, and 
an insurance company is not a guaranty or 
security company within the ordinary mean¬ 
ing of the term. 115 Ky. 787, 74 S. W. 1052. 

See Surety Company. 

GUARANTY FUND. A depositor's 
guaranty fund is a fund created by law in 
many states for the purpose of securing to 
bank depositors the full repayment of their 
deposits in case of the insolvency of any of 
the banks existing under the laws of the 
state. Accumulated by an assessment on 
each bank of a certain per cent of its average 
daily deposits, and under the control of a 
state banking board. 219 U. S. 109. 

As used and defined in the New York 
Banking Law, “the term ‘guaranty fund' 
means a fund created by a mutual non-stock 
corporation from its earnings or from con¬ 
tributions, which is not available for the 
payment of expenses, so long as such cor¬ 
poration has any undivided profits, or for 
the payment of dividends, and against which 
losses upon its investments, whether result¬ 
ing from the depreciation in the value of its 
securities or otherwise, may be charged, 
without encroaching upon its undivided 
profits or net earnings, until such guaranty 
fund is exhausted.” 

GUARANTY INSURANCE. See 

Insurance. 

GUARDAGE. The condition of one 
who 19 under a guardian. A state ol 
wardship. 

GUARDIA. See Gardia. 

GUARDIAN. One who legally has 
the care and management of the person, 
or the estate, or both, of a child during liis 
minority. Reeve, Dom. Rel. 811. 

The term Guardian has been held to be 
synonymous with “ next friend ” : 80 Fla. 
210 . 

A person having the control of the prop¬ 
erty of a minor without that of his person 
is known, in the civil law, as well as in 
some of the states of the United States, by 
the name of curator. 1 Le^. 61. du Droit 
Civ. Rom. 241. The guardian of the person 
is called ** tutor.” Tiff. Pers. & Dom. Rel. 
295. 

Guardian by chancery. This guardian¬ 
ship, although unknown at the common 
law, is well established in practice now. 
It grew up in the time of William III., 
and had its foundation in the royal pr^ 
rogative of tho king afi parens patriae . 2 
Fonbl. Eq. 248. 

This power the sovereign is-presumed to 
have delegated to the chancellor ; 10 Ves. 
63 ; 2 P. Wms. 118; Reeve, Dom. Rel. 817. 
By virtue of it, the cliancellor appoints a 
guardian where there is none, and exer¬ 
cises a superintending control over all 
guardians, however appointed, removing 
them for misconduct and appointing others 
in their stead ; Co. Utt. 89 ; 1 P. Wms. 703; 

1 Ves. 180 ; 2 Kent 227. But only, it is said, 
where the minor Has property ; Tiffany. 
Dom. Rel. 800 ; 2 Russ. 1 , 207 


An infant with property becomes a ward 
of court (1) if an action is commenced in 
his name ; (2) if an order is made on peti¬ 
tion or summons for the appointment of a 
guardian ; if an order is made in like man¬ 
ner for maintenance ; (4) if a fund belong¬ 
ing to an infant is paid into court under 
the acts for the relief of trustees; Brett, L. 
Cas. Mod. Eq. 95. See Simpson, Inf. 2d. 
ed. 241; 1 Sharsw. Bln. Com. 462 note 8. 

This power, in tho United States, resides 
in courts of equity ; 1 Johns. Ch. 99 ; 2 id. 
430 ; 139 Ind. 2G8; but more commonly by 
statute in probate or surrogate courts ; 2 
Kent 220 : 30 Miss. 458 : 3 Bradf. Surr. 133. 

Guardian by nature is the father, and, on 
his death, tho mother ; 2 Kent 220 ; 2 Root 
320 ; 2 Wend. 158; 4 Mass. 675. 

This guardianship, by the common law, 
extends only to the person, and the subject 
of it is the heir apparent, and hot the other 
children,—not even the daughter when 
there are no sons ; for they are but pre¬ 
sumptive heirs only, since their right may 
be defeated by the birth of a son after 
their father’s decease. But as all the chil¬ 
dren male and female equally inherit with 
us, this guardianship extends to all the 
children, as an inherent right in their 
parents during their minority ; 2 Kent 220. 
In default of both parents, the natural 
guardian is the grandfather or grand¬ 
mother, or next of kin; 114 U. S. 218; 60 
N W. Rep. (Ia.) 614. 

Tho mother of a bastard child is its 
natural guardian ; 6 Blockf. 357 ; 2 Mass. 
109; but not by the common law ; Reeve, 
Dom. Rel. 314, note. The power of a natu¬ 
ral guardian over the person of his ward is 
perhaps better explained by reference to the 
relation of parent and child. See Domicil. 
It is well settled that the court of chancery 
may, for just cause, interpose and control 
the authority and discretion of the parent 
in the education and care of his child; 8 
Paige, Ch. 47; lOVes. 52. 

A guardian by nature is not entitled to 
the control of Ins ward’s personal property ; 
34 Ala. K. 8 . 15, 505 ; IP. Wms. 285 ; 8 
Conn. 474; 7 Wend. 354 ; 3 Pick. 213; 05 
Ill. 519 ; unless by statute. See 19 Mo. 845 ; 
110 U. S. 42. The father must support his 
ward ; 2 Bradf. Sum 841. But where liis 
means nre limited, the court will grant an 
allowance out of liis child s estate; id.; 1 
Bro. Ch. 387. But the mother, if guardian, 
is not obliged to support her child if it has 
sufficient estate of its own ; nor is she en¬ 
titled, like the father, when guardian, to 
its services, unless she is compelled to 
maintain it. But where the mother, who 
is guardian of her son, engages board for 
him, she incurs liability personally and not 
as guardian ; 5 Ind. App. 204. 

A father as guardian by nature has no 
right to the real or personal estate of his 
child ; that right, whenever he has it, must 
be as a guardian in socage, or by some 
statutory provision ; 15 Wend. 031. 

Guardian by nurture. This guardian¬ 
ship belonged to the father, then to the 
mother. 

The subject of ft extended to the younger 
children, not the heirs apparent. In tnifl 
oountry it does not exist, or, rather, it is 
merged in the higher and more durable 
guardianship by nature, because all the 
children are heirs, and, therefore, the sub¬ 
ject of that, guardianship ; 2 Kent 221 ; 
Reeve, Dom. Rel. 315; 6 Ga. 401. It ex¬ 
tended to the person only : 6 Conn. 494 ; 40 
L. <fc Eq. 109; and terminated at the age 
of fourteen ;_1 Bla. Com. 461. 

Guardian in socage. This guardianship 
arose when socage lands descended to an 
infaut under fourteen years of age ; at 
which period it ceased if another guardian 
•was appointed, otherwise it continued; 5 
Johns. 00. 

The person entitled to it by common law 
was the next of kin, who could not by any 
possibility inherit the estate; 1 Bla. Com. 
461. If the lands descended from a pater¬ 
nal relative, the mother or next of kin on 
her part was the guardian; if from a ma¬ 
ternal relative the father, or next of kin 
on his part was ; 2 Wend. 158. Although 
rocognized in New York, it was never com- 


mon in the United States,; 5 Johns. 60 • 7 
id. U7 ; because, by the statutes of descents 
generally in force in this country, those 
who are next of kin may eventually in¬ 
herit. Wherever it lias been recognized, 
it has been in a form differing materially 
from its character at common law ; 15 
Wend. 031. Such guardian was also 
guardian of the person of his ward as well 
as his real estate; Co. Litt. 87, 89. Al¬ 
though it did not arise unless the infant 
was seized of lamls held in socage, yet 
when it did arise it extended to heredita¬ 
ments which do not lie in tenure and to 
the ward’s personal estAte. See Hargrave's 
note 67 to Co. Litt. This guardian could 
lease his ward’s estate and maintain eject 
ment against a disseisor in his own name ; 
2 Bacon, Abr. 683. A guardian in Bocage 
cannot be removed from office, but the 
ward may supersede him at tho age of 
fourteen, by a guardian of his own choice ; 
Co. Litt. 89. In New York guardians in 
socage have neither common law nor stat¬ 
utory right to control the personal estate 
of the wards ; 138 N. Y. 333. 

There was anciently a guardianship by 
chivalry at the common law, where lands 
cams to an infant by descent which were 
holden by knight-service; Co. Litt. 88, 11, 
note. That tenure being abolished by 
statute Car. II., the guardianship has 
ceased to exist in England, and has never 
had any existence in the United States. 

Guardians by statute are of two kinds : 
first , those appointed by deed or will ; 
second , those appointed by court in pur¬ 
suance of some statute. 

Testamentary guardians are appointed 
by the deed or last will of the father ; 88 
Ga. 722 ; and they supersede the claims of 
all other guardians, and have control of 
the person and the real and personal estate 
of the child till he arrives at full age. 

This power of appointment wasgi v en to 
the father by the stat. 12 Car. II. c. 24, 
which has been pretty extensively adopted 
in this country, though in some states the 
appointment is limited to will. Under it, 
the father might thus dispose of his chil¬ 
dren, born and unborn ; 7 Ves. 315 ; but 
not of liis grandchildren; 5 Johns, 278. 
Nor does it matter whether the father is a 
minor or not; 2 Kent 225, It continues 
during the minority of a male ward, both 
as to his estate and person, notwithstand¬ 
ing liis marriage ; Reeve, Dom. Kel. 828 ; 

2 Kent 224 ; 4 Johns. Ch. 380. There seems 
to be some doubt a9 to whether marriage 
would determine it over a female ward ; 2 
Kent 224. It is more reasonable that it 
should, inasmuch as the husband acquires 
in law a right to the control of his wife’s 
person. But it would seem that a person 
marrying a testamentary guardian is not 
entitled to the money of the ward ; 12 111. 
431. In England and most of the United 
States a mother cannot appoint a testa¬ 
mentary guardian, nor can a putative 
father, nor a person in loco parentis ; 1 
Bla. Com, 462, n. ; but by statute in Illi¬ 
nois she may make an appointment, if the 
rather has not done bo, provided she be not 
remarried after liis death ; 2 Kent 225. In 
New York, the consent of the mother is 
required to a testamentary appointment 
by the father; Sclioul. Dom. Hel. 400. A man 
cannot bv law appoint his eon testament¬ 
ary guardian for the children of the latter; 
79 Ga. 897. 

Guardians appointed by court. The 
greater number of guardians among us, by 
far, are those appointed bv court, in con¬ 
formity with statutes which regulate their 
powers and duties. In the absence of 
special provisions, their rights and duties 
are governed by the general law on the sub¬ 
ject of guardian and ward. 

Appointment of guardians. All guard¬ 
ians of infants specially appointed must be 
appointed by the infant’s parent; or by the 
infant himself; or by a court of competent 
jurisdiction. 

After the age of fourteen, the ward is en¬ 
titled to choose a guardian, at common 
law, and generally by statute ; Reeve, Dom. 
Rel. 320; 15 Ala. n.s.087 ; 80 Miss. 458; 11 
Jur. 114. His choice is subject, however. 
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ian, but might file a bill in equity calling 
him to account; 2 Vern, 342 ; 3 P. Wins. 
119 ; 8 Atk. 25 ; 1 Ves. 91; 92 Tenn. 459. 
Minors who are kept occupied by their 
tutor, to teach them habits of industry, 
cannot exact compensation of him ; 45 La. 
Ann. 134. By the practioe in chancery, he 
was allowed one year to examine the ac¬ 
counts of his guardian after coming of age ; 
7 Paige 40. See 73 Hun 532 ; 80 Wis. 99. 
The statute of limitations will not run 
against him during the guardianship; 34 
Ala- n. s. 15. But see Xjmtationb. 

Sale of infant*a lands. It is probable 
that the English court of chancery did not 
have the inherent original power to order 
the sale of minors’ lands; 2 Vee. 23 ; 1 Moll. 
525. But, with the acquiescence of parlia¬ 
ment, it claims and exercises tliat right for 
the purpose of maintaining and educating 
the ward. This power is not conceded as 
belonging to our courts of chancery in tliis 
country by virtue of their equity jurisdic¬ 
tion, nor to our probate courts as custo¬ 
dians of minors ; 6 Hill 415 ; 2 Kent 229, n. 
a. It must be derived from some statute 
authority ; 27 Ala: N. 8. 198; 7 Johns. Ch. 
154 ; 2 Pick. 248; AmbL 419. There being 
no inherent authority in a guardian by vir¬ 
tue of his office to convey lands of his 
wards, a deed by him will not, in the ab¬ 
sence of evidence of sharing his authority, 
oonvey any title ; 69 Tex. 27. 

It has been a much-disputed question 
whether an infant's lands can be sold by 
special act of the legislature. On the 
ground that the state is the supreme guard¬ 
ian of infants, this power of the legislature 
has been sustained where the object was 
the education and support of the infant ; 
29 Miss. 140; 5 HI. 127 ; 20 Wend. 3G3 ; 8 
Black f. 10; 10 Mass. 820. See 103 U. S. 
618 ; 56 Mo. 211. So it has been sustained 
where the sale was merely advantageous to 
his interest; 11 Gill Sc J. 87; 14 S. Sc R. 
430. There has been some opposition on 
the ground that it is an encroachment on 
the judiciary; 4 N. H. 565, 575; 10 Yerg. 
59. Such sales have been sustained where 
the object was to liquidate tho ancestor'* 
debts; 4 T. B. Monr. 95. This has been 
considered questionable in the extreme ; 10 
Am. Jur. 297; 10 Yerg. 59; contra, 10 III. 
648. It has also been exercised in the case 
of idiots and lunatics, and sustained on the 
same reasons as in the case of infants ; 7 
Mete. 388. 

A ward’s title to land passes by his guard¬ 
ian's deed therefor, ana not by the confir¬ 
mation of the sale by the court; 97 Cal. 800. 

By statute, we have also guardians for 
the insane and for spendthrifts; 2 Barb. 
153; 8 Ala. n. s. 790; 18 Me. 884 ; 8 N. H. 
589; 19 Pick. 500. This guardian is some¬ 
times designated as the committee ; Schoul. 
Dom. Rel. 889. 


. 2 Ind. 74; and his powers are not 
[limited to defence, objection, and opposi¬ 
tion merely, but he may file a cross bill to 
protect the Infant’s interest involved in the 
litigation, and appeal from a decree dis¬ 
missing the same; 45 HI. App. 17. The 
writ and declaration in actions at law 
against infants are to be made out as in 
ordinary cases. In English practice where 
the defendant neglects to appear, or appears 
otherwise than dy guardian, the plaintiff 
may apply for and obtain a summons call¬ 
ing on him to appear by guardian within 
a given time ; otherwise the plaintiff may 
be at liberty to proceed as in other epees, 
having had a nominal guardian assigned to 
the infant; Maophers. Inf. 359. A like rule 
prevails in New York and other states; 0 
Cow. GO; 13 N. H. 515; Schoul. Dorn. Rel. 
590. 

The omission to appoint a guardian ad 
litem doee not render the judgment void, 
but only voidable ; 8 Mete. 190. See 89 
Kan. 548. It will be presumed, where the 
chancellor received the answer of a person 
as guardian ad litem , that he was regularly 
appointed, although it does not appear of 
record ; 19 Miss. 418; 08 Mich. 403. See 2 
Swan 197. It is error to decree the sale of 
a decedent’s property on the petition of the 
representatives, without the previous ap¬ 
pointment of a guardian ad litem for the 
infant heirs; 10 Ala. N. s. 41. Where the 
general guardian petitions for a sale of his 
ward’s hands, the court must appoint a 
guardian ad litem ; 18 B. Monr. 779 ; 21 
Ala. N. 6. 80S ; 80 Miss. 258; 1 Ohio St. 544 ; 
but tliis is not necessary where the applica¬ 
tion is for leave to invest money of the 
ward in land ; 79 Ga- 758. 

It seems that a guardian ad litem can 
elect whether to come into hotch-pot; 15 
Ala. 85. An appearance of the minor in 
court is not necessary for the appointment 
of a guardian to manage his interest in the 
suit; 11 E. L. Sc Eq. 150 ; 15 id* 817. If an 
infant comes of age pending the suit, he 
can assert his rights at once for himself, 
and if he does not he cannot generally 
complain of the acts of his guardian ad 
litem; 1 Mete. (Ky.) 002 ; 50 Me. 62 ; 48 
Wise. 89. 


The appointment of a guardian ad litem 
is valid, although the infant has not been 
regularly served with process, but has only 
accepted service thereof ; 97 N. C. 21. The 
rule that a next friend or guardian ad htem 
cannot by admissions or stipulation, sur¬ 
render the rights of the infant, does not 
prevent a guardian ad litem or prochein 
ami from assenting to such arrangements 
as will facilitate the determination of the 
case in which the rights of the infant are 
involved; 184 U. 8. 660. A married wo¬ 
man cannot be a guardian ad Htem or next 
friend; WOi. D. 485. 


A guardian to a lunatio cannot be ap¬ 
pointed till after a writ de lunatico inqui- 
rendo; 21 Ala. n, b. 504. An order remov¬ 
ing a guardian is equivalent to an order to 
pay over the money in his hands to his suc¬ 
cessor ; 9 Mo. 225. 227/ In some states the 
court is authorized to revoke for non-resi¬ 
dence of the guardian ; id. 

A keeper or protector; one who hAS the 
charge or custody of any person or thing. 
In a stricter sense, one who nas or is entitled 
to the custody of the person or property of 
an infant. 


GUARDIAN AB UTEH. A guard¬ 
ian appointed to represent the ward In 
legal proceedings to which he is a party 
defendant. 


The appointment of such is incident to 
'the power of every court to try a case ; S 
Cow. 480 ; and the power is then confined 
to the partioular case at bar ; Co. Litt. 89, 
n. 16. His duty is to manage the interest 
of the infant when sued. In criminal cases 
no guardian is appointed: the court acts as 
guardian; Reeve, Dom. Rel. 818; Field, 
Inf. 168. A guardian ad litem cannot be 
appointed till the infant has been brought 


before the court in some of the modes 
prescribed by law ; 16 Ala. n. 8. 509; 1 
swan 75 ; 2 B. Monr. 458. See 86 Ky. 198. 
Such guardian cannot waive service of pro- 


GU ARDIAN, or WARDEN, OF 
THE CINQUE PORTS. A magistrate 
who has the jurisdiction of the ports or 
havens which are called the “ Cinque 
Ports ” (q. v.). This office was first ere-, 
ated in England in imitation of the Roman 
policy, to strengthen the sea-coasts against 
enemies, etc. 

GUARDIAN OF THE SPIRIT- 
UAUTLE8. The person to whom the 
spiritual jurisdiction of any diocese is com¬ 
mitted during the vacancy of the see. 

The archbishop, or one whom he appoint, 
•is guardian of the spiritualities on the 
.vacancy of any see within his province, but 
when the archiepisoopal see is vacant, the 
dean and chapter of the archbishop’s diocese ; 
are guardians. Jacob. See Guardian op 
the Temporalities. 

, G UARD IAN OF THE TEMPO¬ 
RALITIES. The person to whose custody 
a vacant see or abbey was committed by 
'the orown. 

‘ GUARDIANSHIP. The power or 
protective authority given by law, and 
imposed on an individual who is free and 
in the enjoyment of his rights, over one 
whose weakness on account of his age ren¬ 
ders him unable to protect himself. 

The authority of all guardians is derived 


from the state, such guardians being ap¬ 
pointed when the occasion for them arises, 
or is expected to arise. The nature of guar¬ 
dianship is that of a trust, the execution of 
which is at all times superintended by the 
state. 60 Okl. Or. Rep. 609. 

GUARDIAN Ufl. A guard ian, warder, 
or keeper. Spel. Gloss. 

GUARENTOGIO. In Spanish Law. 

A term applicable to the contract or writing 
by which courts of justice are empowered 
to execute and carry into effect’s contract 
in the same manner as if it were deertoed 
by the court after the usual legal formali¬ 
ties. This clause, though formerly inserted 
in contracts of sale, etc., stipulating the 
payment of a sum of money, is at present 
usually omitted, as courts of justice or¬ 
dinarily oompel the parties to execute all 
contracts made, by authentic acts, that is, 
acts passed before a notary, in the presence 
of two witnesses. 


GUAHNIMENTUM. In old. Euro- 



GUASTALD. One who had the cus¬ 
tody of the royal mansions. 


GUERPI, GUEBPY (L. Fr.). Aban¬ 
doned ; left; deserted; Britt, c. 33. 

GUERRA, GUERRE. War. Spel. 
Gloss. 

GUERRILA PARty (Span, guerr o, 
war; guerrilla, a little war). 

In Military Law. Self-constituted 
bodies of armed men, in times of war, who 
form no integral part of the organized 
army, do not Btand on the regular pay-roll 
of the army, or are not paid at all, take up 
arms and lay them down at intervals, and 
carry on petty war, chiefly by raids, extor¬ 
tion, destruction, and massacre. Lieber, 
Guerr. Part. 18. See Haileck, Int. Law 
886; Wools. Int. Law 299. 

Partisan, free-corps, and guerrilla are 
terms resembling each other considerably 
'in signification ; and, indeed, partisan and 
guerrilla are frequently used in the same 
sense. See Haileck, Int. Law 886. 

Partisan corps and free-corps both denote 
bodies detached from the main army; but 
the former term refers to the action of the 
troop, the latter to the composition. The 
'partisan leader commands a corps whose 
object is to injure the enemy by action 
separate from that of his own main army ; 
the partisan acts chiefly upon the enemy's 
«lines of connection and communication, 
[andoutside of or beyond the lines of opera¬ 
tion of his own army, in the rear and on 
Ithe flanks of the enemy. But he is part 
and parcel of the army, and, as such, con¬ 
sidered entitled to tiie privileges of the law 
of war so long as he does not transgress it. 
Free-corps, on the other hand, are troops 
not belonging to the regular army, consist¬ 
ing of volunteers generally raised by in¬ 
dividuals authorized to do so by the gov¬ 
ernment, used for petty war, and not in¬ 
corporated with the ordre de bataille. The 
men composing these corps are entitled to 
the benefit of the laws of war, under tbe 
same limitations as the partisan corps. 

Guerrilla-men, when captured in fair 
fight and open warfare, should be treated 
as the regular partisan is, until special 
crimes, such as murder, or the killing of 
prisoners; or the sacking of places, are 
proved upon them. 

The law of war, however, would not ex¬ 
tend a similar favor to small bodies of 
armed country people near the lines, whose 
very smallness snows that they must resort 
to occasional fighting and the occasional 
assuming of peaceful habits and brigand¬ 
age ; Lieber, Guerr. Part. 20. 

GUEST. A traveller who stays at an 
inn or tavern with the consent of the 
keeper. Bacon, Abr. Inns , C 5; 8 Co. 82: 
Story, Bailm. § 477. It is not now deemed 
essential that a person should have come 
'from a distance to constitute him a guest; 

68 Wis. 6; 85 Conn. 188. 

And if, after taking lodgings at an inn, 
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he leavte his horse there and goes elsewhere 
to lodge, he is still to be considered a guest; 
26 Yt. 816 ; but not if he merely leave* 
goods for keeping which the landlord re¬ 
ceives no compensation ; 1 Salk, 888 ; 8L<1, 
Raym. 886 ; Cro, Jac. 188. And where one 
leaves his horse with an innkeeper with no 
intention of stopping at the inn himself, he 
is not a guest of the inn, and the liabilitj 
of the landlord is sihinty that of an ordinary 
bailee for hire; 68 Md. 489; 83 N. V. 577, 
The length of time a man is at an inn makes 
no difference, whether he stays a day, a 
week, or a month, or longer, or only, for 
temporary reireanments, so always that, 
though not strictlyiranstens, he retains his 
character as a traveller; 5 Term 278; 5 
Barb. 560’ But if a person comes upon a 
special contract to board at an inn, he i* 
not, in the sense :>f the law, a guest, but * 
boarder; Bacon, Abr. Inns, C 5; Story, 
Bailm. § 477 ; Wand. Inns 64 ; but this is a 
question of fact to be determined by a jury ; 
S3 Wis. US; 98 Cal. 678. The payment of 
a stipulated sum per week does not of itself 
change the relation of a party from that of 
a guest to that of a lodger ; 7 Cush. 417 ; 88 
Cal. 557 ; 98 id. 67 8 ; 20 Alb. L. J. 64. Th© 
relation exists where one who keep9 a house 
for the entertainment of all who choose to 
visit it, extends a general invitation to the 
public to become guests, although the house 
is situated on enclosed grounds; 93 Cal. 258. 
See Bailee ; Ivnkeeper ; Boarder. 

GUEST-TAKER. See Agister. 

GUKT. In French Law. Watch. 
Ord, Alar. liv. 4, tit. 6. 

GUTA. In Spanish Law. A right of 
way for narrow oarts. White, New Recop. 
1, 3, c. 6. 

GUTDAGE. In English Law. A re¬ 
ward for safe conduct, through a strange 
land or unknown country. Cowel. Tne 
office of guiding of travellers through dan¬ 
gerous or unknown ways. 2 Inst. 626. 


to mercantile companies, but was applied 
also to religious, municipal, and other cor¬ 
porations. A mercantile meeting of a guild 
was called n_gutid merchant . 

A fridborg {a. v.), that is, amongtheSax- 
one, ten families' mutual pledges for each 
other to the king. Spelman. See 8 Qteph. 
Com. 81; Turner a Hist. Ang.S&x. v. iii. p.98. 

The earliest corporations in Scotland were 
not for trading hut to perpetuate some pub- 
lioservice ; and they took theirrise from Pa¬ 
pal bulls, royal charters, etc., or frequently 
such charter was presumed ; Eisk. Pr. 811. 

GUILD ITAT.T. (Law Lat. gildhaUa , 
variously spelled ghildhalla, guihulla, gui- 
haula; from Sax. gild, payment, company, 
and holla, hall). A place in -which are ex¬ 
posed goods for sale. Charter of Count of 
Flanders ; Hist. Guinenai, 202, 203 ; Du 
Cange. The hall of a guild oroorpo ration. 
Do Cange ; Spelman ; e. g., OUdhalla Teu~ 
tonieorum. The chief hall of the city of 
London, where the mayor and commonalty 
hold their meetings. The hall of the mer¬ 
chants of the Hanseatic League in London, 
otherwise called the 44 Stilyard." Id, 

GUILD MERCHANT. See Guild. 

GUILD RENTS. Renta payable to the 
crown by any guild, or such as formerly 
belonged to religious guilds, and came to 
the crown on the dissolution of the monas¬ 
teries. Toml. 

GUILDHALL SITTINGS. Th© sit* 
tings held in the Guildhall of the city of 
London for city of London cases. 

Also known sometimes as the Ion don 
Sittings. In 1885, these sittings were 
abandoned, and all such cases as had been 
tried before them were transferred to the 
Royal Courts of Justice. Resumed again 
for a short time in 1891, but not for long. 
Byrne. See Guild Hall; London and 
Middlesex Sittings. 


some cast's the presumption of guilt over¬ 
throws that of innocence ; as, for example, 
where a party destroys evidence to which 
the opposite party is entitled. The spolia¬ 
tion of papers material to show the neutral 
character of n vessel furnishes strong pre¬ 
sumption against the neutrality of the ship ; 
2 Wheat. 227, 

GUILTY. The state or condition of a 
person who has committed a crime, misde¬ 
meanor. or offence. 

This word implies a malicious intent, and 
oan only be applied to something universally 
allowed to be a crime. Cowp. 275. 

In Pleading. A plea by which a de¬ 
fendant who is charged with a crime, mis¬ 
demeanor, or tort admits or confesses it. 
In criminal proceedings, wheu the accused 
is arraigned, the clerk asks him, “ How say 
you, A. B., are you guilty or not guilty?* 
His answer, which is given ore tenus, is 
called his pica ; and when he admits the 
charge in the indictment, he answers or 
pleaui guilty; otherwise, not guilty . See 
Culprit. 

GUINEA. A coin issued by the English 
mint during the time of Wm. IV. These 
coins were called in. The word now means 
only the sum of £1. la. First coined in 1662. 
of gold brought from Guinea. Worcester. 

GU LA-THING, THE. A law in 

force in the southern part of Norway dating 
from the 11th century. This, along with the 
law called the Frosta-thing (in force in the 
more northerly division of Drontheim) are 
the two most important of those Scandi¬ 
navian codes which, it is said, help us to 
understand more especially the law prevail¬ 
ing in the northern parts of England, where 
the Danish influence was the strongest. 2 
Holdsw. Hist. E. L. 3rd ed., 32, 33. 

GULB OF AUGUST. The first of Au- 


GUXDON DE LA MER. The name of 
a treatise on maritime law, written in 
Rouen in Normandy in 1671, as is supposed. 
It was received on the continent of Europe 
almost as equal in authority to one of the 
ancient code of maritime law. The author 
of this work is unknown. This tract or 
treatise is contained in the “ Collection de 
Lois maritime *," by J. Par dees us, vol. 2, 
p. 371 et eeq. 

GUILD, GILD. A brotherhood or 
company governed Jjy certain rules and 
orders made among themselves by king!* 
license ; a corporation, especially for pur¬ 
poses of commerce; so called because on 
entering the guild the members pay an 
assessment or tax (gild) towards defraying 
Its oharges. T. L. ; Du Cange. A guild 
held generally more or leas property in 
common,—often a hall, called a guild-hall, 
tar the purposes of the association. The 
mum* of guild was not, however, confined 


In English Parliamentary Practice. 

The setting of dates for the discussion of 
different stages of a measure, for applying 
the closure, and for taking a division. Stand. 
Diet. 

GUILLOTINE. An apparatus for be¬ 
heading criminals with a single blow, used 
in some countries, as France and Greece, 
for capital punishment. A form of it was 
in use in the middle ages, but, being i Di¬ 
ved by Dr. Guillotin at the time of the' 
nob Revolution, it reoeived its present 
name. Cent. Diet. 

GUILT. In Criminal Law. That 
which fenders criminal and liable to punish¬ 
ment. 

That d i sp o s iti on to violate the law, whiob 
has manifested itself by some act already 
dono. The opposite of innooenoe. Bee 
Rutherf. Inst b. I, o. 18. a. 10. 

In general, every one is presumed Inno¬ 
cent until guilt has been proved ; but in 


gust, being the day of St. Peter ad Vincula. 
T. L. 

GULES. The heraldic name of the color 
usually called 44 red.” The word is derived 
from the Arabic word 44 guie,"a rose, and 
was probably introduced by the Crusaders. 
Gules is denoted in engravings by numer¬ 
ous perpendicular lines. Heralds who 
blanonea by plants and jewels called it 
44 Man " and 44 ruby ; M Wharton. 

GW ABR MERCHED. Maid's fee. A 
British word signifying a customary fine 
payable to lords of some manors on mar¬ 
riage of tenant's daughter, or otherwise on 
her incontinence. Cowel, Marchet, 

GWAUBTOW. A place of execution. 
Cowel. 

GYLTWITE OB GUILT WIt (Sax.). 
Compensation for fraud or trespass. Grant 
of King Edgar, anno 064 ; CoweL 



H. 


H. The eighth letter of the alphabet 
See Abbreviations. 

HABE OB HAVE (Lat.). Sometimes 
used in the titles of the codes of Theodosius 
and Justinian for Ave (hail). Calv. Lex.; 
Spel. Gloss. 

HABEANT EOS AD RECTUM., 

See Ad Rectum. 

HABEAS CORPORA JTTRATO- 

BUM (Lat. that you have the bodies). In 
English Practice* A writ issued out of 
the common pleas, cofnmandingthe sheriff 
to compel the appearance of a jury in a 
cause between tne parties. It answered 
the same purpose as a distringas juratores 
in the king's Dench. See 3 BLa. Com. 834. 
It is abolished by the Common-law Pro¬ 
cedure Act. 

HABEAS CORPUS (Lat. that you 
have the body). A writ directed to the 
person detaining another and commanding 
him to produce the body of the prisoner at 
a certain time and place, with the day and 
cause of his caption and detention, to do, 
submit to, and receive whatsoever the court 
or judge awarding the writ shall consider 
in that behalf. H abeas Cor pits 

is an appropriate proceeding for determining 
whether one held under an extradition war¬ 
rant is a fugitive from justice ; and he should 
be discharged if he shows by competent 
evidence, overcoming the presumption of a 
properly issued warrant, that he is not a 
fugitive from the demanding State. 207 
L. 8. 100. 

Although the power exists and will be 
exercised in cases of great importance and 
urgency, a Federal court or a Federal judge 
will not ordinarily interfere by habeas corpus 
with the regular course of the procedure 
under state authority, but will leave the 
petitioner to exhaust the remedies afforded 
by the State for determining whether he is 
legally restrained of his liberty, and then to 
bring his case to this court by writ of error 
under § 709, Rev. Stat. 205 U. S. 178. 

'HjIh Is the most famous writ in the law ; and, har¬ 
ing for mauy centuries been employed to remove 
Illegal restraint upon personal liberty, no matter by 
what power Imposed, It Is often called the great wnt 
of liberty. It takes its name from the characteristic 
words It contained when the process and records of 
the English courts were written In Latin : 

Pnxcipimus tibi yu od coopts A B incuitodiawi- 
fra detentum, u t dlcitur, una cum causa eaptionis 
et detentionii sum, c locunque nomine idem A B 
centtatur in iadem, habeas coram nobis apud 
W"estm. etc. ad subjiciendum et recipiendum ea qua» 
curia nostra de eo ad tunc et ibidem ordinal con- 
lifl'nl in hoc parte, etc.' 

There were several other writs which contained 
the words habeas corpus; but they were distin¬ 
guished from this anti from one another by the 
specific terms declaring the object of the writ , which 
terms are still retained in the nomenclature or writs: 
as, habeas corpus ad respondendum , ad testifican¬ 
dum, ad satisfaciendum , ad prosequendum, and ad 
faciendum et recipiendum, ad deliberandum et re- 
cipiendum 

This writ was In like manner designated as habeas 
corpus ad subjiciendum et recipiendum ; but, hav¬ 
ing acquired in public esteem a marked importance 
by reason of the nobler uses to which it has been de¬ 
voted, It has so far appropriated the generic term 
to itself that It is now, by way bf eminence, com¬ 
monly called. The Writ of Habeas Corpus. 

The date of Its origin cannot now be ascertained. 
Traces of Its existence are found in the Year Book 
40 Ed. III. 22 ; and it appears to have been famiiUr 
to, and well understood by, the Judges In the reign 
of Henry VI. In Its early history It appears to have 
been used as a means of relief from private restraint 
The earliest precedents where It was used af/ainst 
the croum are In the reign of Henry VII. Afterwards 
the use of It became more frequent, and In the time 
of Charles I. It was held an admitted constitutional 
remedy; Hurd, Hab. Corp. 146: Church, Hab. Corp. 
A In writing of procedure In the thirteenth century 
the recent work which throws so much new Light 
upon the early history of English law. says : “ Those 
famous words habeas corpus are whng their way 
teto divers writs, but for any habitual use of them 
for the purpose of Inveetlgptliig the cause of Impris¬ 


onment we must wait until a later time.” There is 
also a reference to what Is termed the use of habeas 
corpus as “ at one time a part of the ordinary mesne 
process in a personal action,' 1 also referred to as 
“ the Bractonlan process which inserts a habeas car¬ 
pus between attachment and distress," which {ha¬ 
beas corpus ) a little later seems to disappear. No 
other allusion Is made to the subject: 2 Poll -A Haiti. 
M4, 691. 

A still later writer who is as earnest in tracing the 
fountains of English law to a Roman source, as the 
writers last quoted are Indisposed to do so, says on 
the subject: 

“ The presence In the Pandects of every important 
doctrine of habeas corpus Is an Interesting fact, and 
suggests that the proceeding probably came to 
England, as It did to Spain, from the Roman law. 
There Is no evidence, so far as I have been able to 
discover, that the process was of British or Teutonic 
origin. It is fully described In the forty-third book 
of the Pandects. The first text is the line from the 
* Perpetual Eld lets,* ‘ ait praetor : guem liberum 
dolomalo retines, exhibecu. ‘The prator declares: 
produce the freeman whom you unlawfully detain.' 
The writ was called the interdict or order ‘ is ho mine 
libero exhibendo .' After quoting this article of the 
Edict, the compilers of the Pandects Introduced the 
commentary of Ulpian to the extent of perhaps two 
pages of a modern Law book, and the lead ling rules 
which he derives from the text are law, I believe, 
to-day In England and America. Thus he says 

** ‘ This writ Is devised for the preservation of lib¬ 
erty to the end that no one shall detain a free per¬ 
son.’ 

“ 4 The word freeman Includes every freeman, In¬ 
fant or adult, male or female, one or many, whether 
sui juris, or under the power of another. For we 
only consider this : Is the person free ?' 

* He who does not know that a freeman Is detained 
in his house is not In bad faith ; but as soon as he Is 
advised of the fact he becomes in bad faith. ’ 

“ 'The prator says exhibeas (produce, exhibit). 
To exhibit a person is to produce him publicly, so 
that he can be seen and handled.' 

" * This writ may be applied for by any pereou ; for 
no one Is forbidden to act in favor of liberty.* 

“ * And to this commentary of Ulpian the compil¬ 
ers also add some extracts from Veculelus, who, 
among other things says : 

“ ' A person ought not to be detained iu bad faith 
for any time ; and so no delay should be granted to 
the person who thus detains nlm.' In other words, 
a writ of habeas corpus should be returnable and 
beard Instanter. 

“ It seems certain that this writ might have been 
applied for in Britain during the four centuries of 
Roman occupation, at least when not suspended by 
a condition of martial law ; and after the restora¬ 
tion of the Christian Church In the seventh century, 
and the occupation of judicial positions by bishops 
and other learned clerics, familiar with such pro¬ 
cedure, it is not unreasonable to assume that It was 
revived and took its place In English law." Howe, 
Studies in the Civil Law 64. 

After the use of the writ became more common, 
abuses crept into the practice, which in some meas¬ 
ure Impaired the usefulness of the writ. The party 
Imprisoning was at liberty to delay his obedience to 
the first writ, wad might wait till a second and third 
were Issued before he produced the party ; and 
many other vexatious shirts were practised to detain 
state prisoners In custody ; 8 Bla. Com. 186. 

Greater promptitude In its execution was required 
to render the writ efficacious. The subject was ac¬ 
cordingly brought forward In parliament In 1008, 
and renewed from time to time until 1679, when the 
celebrated Habeas Corpus Act of 81 Car. II. was 
passed. The passage of ibis act has been made the 
theme of the highest praise and congratulation by 
British authors, and is even said to have "extin¬ 
guished all the resources of oppression ;'' Hurd, 
Bab. Corp. 93; Church, Hab. Corp. 87. 

This act being limited to caseeor commitments for 
"criminal or supporxl criminal matters,*' every 
other species of restraint of personal liberty was left 
to the ordinary remedy at common law ; but, doubts 
being entertained as to the extent of the Jurisdiction 
of the Judge to inquire into the truth of tne return to 
the writ In such cases, an attempt was made. In 1787, 
in the house of lords, to render the jurisdiction 
more remedial. It was opposed bv Lord 
as unnecessary, and failed, for the time, of su c cess 
It was subsequently renewed, however: and the act 
of 66 Geo. in. c, 100 supplies, In England, all the 
needed legislation In cases not embraced by the act 
of 81 CarTlI; Hurd, Hab. Oorp. 

The English colonists In America regarded the 
privilege of the writ as one of the " dearest birth¬ 
rights of Britons ; *’ and euffloieat Indications exist 
that It was frequently resorted to. The denial of it 
hi M—nnhnnnttii by Judge Dudley In 1689 to Rev. 
John Wise, Imprisoned for resisting the collection 
of an oppressive and Illegal tax, was made the sub¬ 
ject Of a civil action against the Judge, and was, 
moreover, denounced, as one of the grievances of 
the people. In a pamphlet published fib 1089 on the 
authority of “ the gentlemen, merchants, sad Inhab¬ 
itants of Boston and the country adjace n t.** In 
NewAYork la 1707 it served to *3©ct the release bf 
the Presbyterian min ist er s Hakemie and Hampton 
front an Illegal warrant of arrest Imtted by the 
governor, Cornbury, for preaching the gospel with¬ 


out license. Id Up# Jersey in 1710 the assembly de¬ 
nounced one of the Judges for refusing the writ to 
Thomas Gordon, which, they said, was the 44 un¬ 
doubted right and great privilege of the subject.” In 
South Carolina In 1002 the assembly adopted the act 
of 91 Car. II. This act was extended to Virginia by 
Queen Anne early In her reign, while in the assembly 
of Maryland in 1723 the benefit of Its provisions was 
claimed, independent of royal favor, as the 44 birth¬ 
right of the Inhabitants." The refusal of parlia¬ 
ment In 1774 to extend the law of habeas corpus to 
Canada was denounced by the continental congress 
In September of that year as oppressive, and was sub¬ 
sequently recounted in the Declaration of Independ¬ 
ence as one of the manifestations on the part of 
the British government of tyranny over the colon lee: 
Hurd, Hab. Cbrp. 109-120, 

It is provided in art. i. sec. 0, 6 2 of the 
constitution of the United States that 44 The 
privilege of the writ of habeas corpus shall 
Hot be suspended, unless when, in cases of 
rebellion or invasion, the public safety may 
require it.” 

similar provisions are found in the con¬ 
stitutions of most of the states. In Virginia, 
Vermont, Louisiana, and North Carolina, 
however, it is forbidden to suspend the 
privilege of the writ in any case; but in 
the constitution of Maryland, the writ is 
not mentioned. In Massachusetts the sus¬ 
pension cannot exceed twelve months, and 
in New Hampshire, three months. In 
Florida the governor is authorized to sus¬ 
pend the writ in case of insurrection or 
rebellion. 

In 1861, C. J. Taney deoided in the U. S. 
circuit court of Maryland, that congress 
alone possessed the power under the consti¬ 
tution to suspend the writ; 9 Am. L. Reg. 
534; Taney 246; this view was also taken 
by other 4 courts ; 16 Wis. 860 ; ,44 Barb 93; 
21 Ind. 870 ; contra , 5 Blatchf. 63. In the 
beginning of the war of the rebellion, Presi¬ 
dent Lincoln suspended the pr ivilege of the 
writ of habeas corpus on his own authority, 
and without the sanction of an act of con¬ 
gress. He was supported in his opinion of 
his right to suspend by some of the legal 
writers of the time, notably by Horace 
Binney of Philadelphia; but the better 
opinion has always been that this suspen¬ 
sion without the sanction of congress was 
Unconstitutional. For the history of this 
controversy see 8 Political Science Quar- 
terly454 ; 5 Am. Lawyer 169. The privilege 
of the writ is, however* necessarily sus¬ 
pended whenever martial law is declared in 
force ; for martial law suspends all civil pro¬ 
cess. A pri'oner of war, therefore, or one 
held by military arrest under the law mar¬ 
tial, fs not a subject for the habeas corpus 
writ; 1 Bish. Cr. L. § 63. See Marti l Law. 
Nor is a prisoner in the militc ry or naval ser¬ 
vice whose offence is properly cognizable 
before a court martial; 158 U. S. 109. Con¬ 
gress, by act of March 3,1863,12 Stat. L. 
755, authorized the president to suspend the 
privilege of the writ throughout the whole or 
any part of the United States, wdienever in 
his judgment the pub.L; safety might require 
it, dr.nng the rebellion. Under the provi¬ 
sions of this act, a partial suspension took 
place, but it was held that the suspension of 
the privilege of the writ does not suspend 
the writ itself. The writ issues as a matter 
of course; and on the return made to it the 
court decides whether the party applying 
is denied the right of proceeding any f urtlier 
with it; 4 Wall. 115. Nor docs the sus¬ 
pension of the writ legalize a wrongful 
arrest and imprisonment; it deprives the 
person thus arrested of the means of pro¬ 
curing his liberty, but docs not exempt the 
person making tho illegal arrest from lia¬ 
bility for damages, nor from criminal prose¬ 
cution ; 21 Ina. 472; contra, 1 Pacific L. 
Mag. 860; 1 Bishop, New Crim. L. ft 64. 

Tne power has never been exercised by the 
legislature of any of the states, except that 
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of Mianoliumtts, which, on the occasion 
of “ Shay 1 * Rebellion/' suspended the priv¬ 
ilege of the writ from November, liw, to 
July, 1787. And in the Confederate StAtre, 
tl»e privilege was suspended during the war 
of the rebellion ; 3 Winston 143 ; 37 Tex. 705. 

Congress has prescribed the jurisdiction 
of thefederal courts under the writ; but, 
never having particularly prescribed the 
mode of procedure, they have substantially 
followed in that respect the rules of the 
common law. 

In most of the states statutes have been 
passed, not only providing what courts or 
officers may issue the writ, but, to a con¬ 
siderable extent, regulating the practice 
under it; yot in all of them the proceeding 
retains its old distinctive feature and merit, 
—that of a summary ap(>ej\l for immediate 
deliverance from illegal imprisonment. 

Jttriadiciion of state courts. The states, 
being in all respects, except as to the powers 
delegated in the federal constitution, sover¬ 
eign political communities, are limited, 
ns to their judicial power, only by that in¬ 
strument ; and they, accordingly, at will, 
create, apportion, and limit the jurisdiction 
of their respective courts over the writ of 
habeas corpus , as well as other legal process, 
subject only to such constitutional restric¬ 
tion : Church. Hub. Corp. 67. 

The restrictions in the federal constitu¬ 
tion on this subject are necessarily implied 
from the express grants of judicial power 
therein to the federal courts in certain 
cases specified in art. iii. sec. 2, and in 
which the decision of the Bupreme court of 
the United States is paramount over that of 
all other courts and conclusive upon the 
parties. 

Jurisdiction of the federal courts. This 
is prescribed by several acta of congress. 
By the 14th sec. of the Judiciary Act of 
September 24, 1789, 1 Stat. L. 81, it is pro¬ 
vided that the supreme, circuit, and district 
courts may ia«\:e writs of scire facias , 
habeas corpus , and all otlier writs not spe¬ 
cially provided for by statute, which may 
be necessary for the exercise of their respec¬ 
tive jurisdictions and agreeable to the prin¬ 
ciples and usages of law ; and that either of 
the justices of the supreme court, as well 
as judges of the district courts, may grant 
writs of habeas corpus for the purpose of 
inquiring into the cause of commitment; 
“ provided, that writs of habeas corpus shall 
in no case extend to prisoners in gaol, un¬ 
less they are in custody under or by color 
of the authority of the United States, or 
are committed for trial before some court 
of the same, or are necessary to be brought 
into court to testify/ 

By the seventh section of the “ Act fur- 
tner to provide for the collection of duties 
or imposts," passed March 2, 1833, 4 Stat. 
L. 634, the jurisdiction of thejusticesof the 
supreme court and judges of the district 
courts is extended to “ all cases of a prisoner 
or prisoners in jail or confinement, where 
he or they shall be committed or confined 
oo or by any authority or law for any act 
done or omitted to be done, in pursuance of 
a law of the United States, or any order, 
process, or decree of any judge or court 
thereof.” The federal courts may grant the 
writ to inquire into the cause of restraint 
of any person in jail under the authority of 
a state m violation of the constitution or of 
& law or treaty of the United States, but 
except in cases of peculiar urgency they will 
not discharge the prisoner in advance of a 
final hearing of his cause in the courts of 
the state, and even after such final deter¬ 
mination in those courts will generally 
leave the petitioner to his remedy by writ of 
error from this court; 100 U. 8. 281. Seo 
also 155 U. S. 89. This decision was ren¬ 
dered neoesp jy by the practice of using 
the writ of habeas corpus as a means to 
take an appeal from state tribunals to the 
supreme court of the United States for the 
purpose of delaying the trial or execution 
of criminals, and the evil of it has been well 
set forth by Hon. Seymour D. Thompson 
in 80 Am. Law Rev. 289, 290. 

By the ,f Act to provide further remedial 
justice in the courts of the United States," 
passed August 29. 1842. 5 Stat. L. 58ft the 


jurisdiction of the justices and judges afore¬ 
said is further extended “ to all coses of any 
prisoner or prisoners in jail or confinement, 
when he, sne, or they, being subjects or 
citizens of a foreign state, and domiciled 
therein, shall be committed or confined or 
in custody under or by any authority or 
law, or process founded thereon, of the 
United States, or of any of them, for or on 
account of any act done or omitted under 
any alleged right, title, or authority, privi¬ 
lege, protection, or exemption set up or 
claimed under the commission or order or 
sanction of any foreign state or sovereignty, 
the validity and effect whereof depend upon 
the law of nations, or undercolor thereof." 

By the third section of the " Act for the 
government and regulation of seamen in 
the mercli&nt service/’ passed July 20,1790, 

1 Stat. L. 131, it is provided that refractoiy 
seamen in certain cases shall not be dis¬ 
charged on habeas corpus or otherwise. 

By an act approved February 8,1887, it is 
provided that when, in any suit begun in a 
state court and removed to the circuit court 
of the United States, the defendant is in 
actual custody under 6tate process, the 
clerk of the circuit court shall issue a writ 
of habeas corpus cum causa to the marshal 
to take the prisoner into custody to be dealt 
with in said circuit court according to its 
rules of law and order; R. S. § 642. 

By act of congress, May 3,1885, an appeal 
mav be taken from the judgment of the 
Unit 3 d States circuit courts in habeas 
corpus cases to the supreme court. Since 
the passage of this act it has been generally 
held that the supreme court will not issue 
the writ where it may be done as well in 
the proper Circuit Court, unless there are 
special circumstances making action by the 
supreme court expedient or necessary ; 119 
U. S. 584; 137 U. S. 63. The writ will not 
be issued when it appears by the petition 
that the question has already been decided 
against the petitioner by another judge in 
the same court; 45 Fed. Rep. 241, In cases 
where the right of appeal seems inadequate 
by reason of its delay, the court may hold 
the person entitled to the writ as a means 
of speedy determination of the question; 

40 Fed. Rep. 399. In 128 U. S. 395, a judge 
of the supreme court refused to grant the 
writ in chambers to the captain of a steamer 
committed under the laws of Pennsylvania 
for selling liquor on the steamer without 
license on the ground that the federal ques¬ 
tion if any could be raised by writ of error. 

Federal courts cannot grant the writ -I 
upon a petition that the person is held under 
the capias of a state court issued upon a 
judgment that has been vacated ; 39 Fed. 
Rep. 869. A district court cannot, by issu¬ 
ing a writ, declare a judgment of a state 
criminal court a nullity where such court 
had full jurisdiction over the crime; 48 
Fed. Rep. 661. But the writ can be issued 
to test tne question as to the arrest and im¬ 
prisonment of a supposed fugitive from 
justice on the charge of a different offence 
from that for which he was extradited; 45 
Fed. Rep. 471. See also 43 Fed. Rep. 517. 

In general the writ may be issued by federal 
courts in every case where a party is re¬ 
strained of his liberty without aue process 
of law in the territorial jurisdiction of such 
courts; 40 Fed. Rep. 66 ; 135 U. S. 1. The 
granting of the writ is within the discretion 
of the ccurt and will not be reversed unless 
an abuse thereof be shown ; 83 Fed. Rep. 
117 But where the petitioner had been 
convicted on the indictment of a grand 
jury impanelled by a court 'without author¬ 
ity, it was held that the writ became a writ 
of right and the court having power to 
issue it could not exercise sound discre¬ 
tion against issuing it; 40 Fed. Rep. 66. 

A medical director in the navy notified by 
the secretary of the navy that he waa un¬ 
der arrest and should confine himBelf to the 
oity of Washington is not under Buoh re¬ 
straint as to sustain the writ ; 114 U. 8.594. 

The writ does not issue as a matter of 
oourse from the federal courts and the 
petition must show a prima facie right 
thereto; 53 Fed. Rep. TOC ; 51 id. 484 ; 49 
id. 238. And only in rare cases will federal 
courts discharge prisoners held under pro¬ 


cess or state courts ; 79 Fed. Rep. 803, 308. 
Bee 80 Am. L. Reg. 200. 

The supreme court issues the writ by 
virtue of its appellate jurisdiction ; 4 Cra. 
75; 108 U. S. 552 ; and it will not grant it 
at the instance of the subject of a foreign 
government to obtain the custody of a minor 
ohild detained by a citizen of one of the 
states; for that would be the exorcise of 
original jurisdiction ; 2 How. 65. An ap¬ 
peal lies to tha supreme court from a final 
order of the supreme court of the Territory 
of New Mexico ordering a writ of habeas 
corpus to be discharged; 164 U. S. 812. 

It will grant it on the application of one 
committed for trial in the circuit court on 
a criminal charge; 4 Cra. 75 ; 3 Dali. 17 ; 
and where the petitioner is committed on 
an insufficient warrant; 8 Cra. 448; and 
where he is detained by the marshal on a 
capias ad satisfaciendum after the return- 
day of the wnt; 7 Pot. 568 ; also for the 
purpose of inquiring into the cause of tho re¬ 
straint of the liberty of prisoners in jail un¬ 
der or by color of the authority of the 
United States, and all persons who are in 
oustody in violation of the constitution or 
laws of the United States ; 128 U. S. 289. 
An alien immigrant may have a writ to 
test the lawfulness of his restraint from 
landing by a federal office ; 142 U. S. 651. 

None of the courts of the United States 
have authority to grant the writ for the 
purpose of inquiring into the cause of com¬ 
mitment, where tho prisoner is imprisoned 
under process issued from the state courts, 
excepting where he is denied, or cannot en¬ 
force, in the judicial tribunals of the state, 
anv right secured to him by any law pro¬ 
viding for the equal civil rights of citizens 
of the United States ; R. S. § 641 ; 2 Woods 
342. It was refused by the supreme court 
where the party for whose benefit the 
application wa, made had been convicted 
in a state court of levying war against the 
state ; 3 How. 103. Federal courts will pro¬ 
ceed with great caution upon applications 
for writ o£ habeas corpus in behalf of a per¬ 
son imprisoned under process of the state 
courts, and, when practicable, will investi¬ 
gate the questions raised before issuing the 
writ; 49 Fed. Rep. 238. See also paper by 
Seymour D. Thompson on the abuse and 
too rigorous use of the writ of habeas cor¬ 
pus by the federal judges ; 6 Rep. Am. Bar. 
Assoc. 243. 

It was refused by the circuit court where 
the petitioner, a secretory attached to the 
Spanish legation, was confined under crimi¬ 
nal process issued under the authority of 
the state of Pennsylvania; 1 Wash. C. C. 
232; also where the petitioner, a British 
seaman, was arrested under the authority 
of an act of the legislature of the Btate of 
South Carolina, which was held to conflict 
with the constitution of the United States ; 
2 Wheel. Cr. Cas. 56. 

It will be granted, however, where the 
imprisonment, although by a state officer, 
is under or by color of the authority of the 
United States, as where the prisoner wa« 
arrested under a governor's warrant as a 
fugitive from justice of another state, re¬ 
quisition having been regularly made; 8 
McLean 121; or where extradited under a 
treaty with a foreign country upon th* 
charge of a certain offence for wnich be 
was afterwards tried and acquitted, and 
immediately thereafter he was arrested 
under a charge entirely separate and dis- 
tinot from the former one; 39 Fed. Rep. 
204. It will also bo granted where U. S. 
Marslials or their deputies are arrested by 
state authority for using force or threats in 
executing process of the federal courts ; 47 
Fed. Rep. 802; but see 51 id. 277. Federal, 
judges should grant writs to persons im- 

E risoned for any act done in pursuance of a 
tw of the United States; 135 U. S. 1. 

The power of the federal courts to issue 
the wnt is confined to cases in which the 
prisoner is in custody under or by order of 
the authority of tho United States, or is 
committed for trial before some court 
thereof, or is in custody for an act done or 
omitted in pursuance of a law of the United 
States, or of an order, process, or decree of 
a court or judge thereof; or is in custody 
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in violation of tho constitution, or of a law 
or treaty of the United States, or being a 
subject or citizen of a foreign state, and 
domiciled therein, is in custody for an act 
done or omitted under any alleged right, 
title, authority, privilege, protection, or ex¬ 
emption claimed under the commission, or 
order, or sanction of any foreign state, or 
under color thereof, the validity and effect 
whereof depend upon the law of nations; 
or where it is necessary to bring the pri¬ 
soner into court to testify ; R. S. § 753. 

If it appears from the petition itself that 
the applicant for the writ of habeas corpus 
is not entitled thereto, the writ need not be 
awarded ; 128 U. 8. 289; 52 Fed. Rep. 795. 
The writ cannot be made to perform the 
office of a writ of error to review the deci¬ 
sion of a committing magistrate in extradi¬ 
tion proceedings; 101 U. S. 502. Nor will 
the writ lie, except in rare and exceptional 
cases, where there is a remedy by writ of 
crnor or appeal; 159 U. 8, 95. The writ 
may be issued to determine the right to the 
custody of an infant as between parents 
who are living apart; 42 Fed. Rep. 113. 

Proper use of the writ. The true use of 
the writ is to cause a legal inquiry into tho 
cause of imprisonment, and to procure the 
release of the prisoner where that is found 
to be illegal. 

If the imprisonment be claimed by virtue 
of legal process, the validity and present 
force of such process are the only subjects 
of investigation ; 5 Hill 164 ; 4 Barb. 31 ; 4 
Harr. Del. 573. 

But such process cannot, in this proceed¬ 
ing, be invalidated by errors which only 
render it irregular. The defects, to entitle 
the prisoner to be discharged, must be such 
as to render the process void ; for the writ 
of habeas corpus is not, and cannot perform 
the office of, a writ of error ; 3 Vt. 114 ; 4 
Day 436 ; 3 Hawks 25 ; 2 La. 422, 587 ; 2 
Park. Cr. Cas. 630; 1 Hill, N. Y. 154; 4 C. 
& P. 415; 7 Ohio St. 81; 81 Wis. 158; 25 
Fla. 214 ; 16 Or. 33 ; 131 U. S. 267 ; 133 id. 
333 ; 148 id. 162 ; 150 id. 637 ; 51 Fed. Rep. 
434 ; 118 Mo. 377 ; but will only be issued if 
applied for to relieve from imprisonment 
under the or^ler or sentence of some inferior 
federal court, when such court has acted 
without jurisdiction, or has exceeded its 
jurisdiction, and its order is for that reason 
void ; 4 U. 8. App. 73. 

.Although the writ of habeas corpus does 
not lie for the determination of mere errors 
where a conviction has been had and the 
commitment thereunder is in due form, yet 
if the court had no jurisdiction of the of¬ 
fence oharged, or if it affirmatively appeare 
by the record that the prisoner was tried 
and sentenced for the commission of an act 
which under the law constitutes no crime, 
the judgment is void and the prisoner 
should be discharged; 73 Cal. 120, 365 ; 121 
U. 8. 731; 181 id. 170 ; 19 Nev. 178 ; 79 Oa. 
785. 

It cannot be used to oust another com¬ 
petent and acting jurisdiction, or to divert 
or defeat the course of justice therein ; 5 
Ark. 424; 1 III. 108; 1 Md. Ch. Dec. 851; 19 
Ala. N. 8. 438 ; 2 Wheat. 532; 8 Yerg. 167 ; 
1 Edw. Ch. 551; 1 Harr. Del. 892 ; 6 Miss. 
80; 1 Curt. 178; 2 Green, N. J. 812; 4 
McCord 233; 1 Watts 66; 7 Cush. 285 ; 8 
Ohio St. 599; 139 U. 8. 449. It was not in¬ 
tended by congress that the federal courts 
should, by writs of habeas corpus, obstruct 
the ordinary administration of the criminal 
laws of the states through their own tri¬ 
bunals ; 140 U. 8. 278; 142 id. 155. 

The only ground on which a court, with¬ 
out some special statute authorizing it, will 
give relief on habeas corpus to a prisoner 
under conviction and sentence of another 
court, is the want of jurisdiction in such 
court over the person or the cause, or some 
other matter rendering its proceedings 
void ; 149 U. 8. 70 ; 134 &. 138; 181 id. 170. 

The writ is also employed to recover the 
custody of a person where the applicant has 
a legal right thereto: as, the husband for 
his wife, the parent for his child, the guard¬ 
ian for his ward, and the master for his ap- 

[ treaties ; 85 W Va. 898; 85 Fed. Rep. 854; 
1892] App. Cas. 826. But in such oases, as 
he ju*r object of the proceeding is rather 


to remove illegal restraint than to enforce 
specifically the claims of private custody, 
the alleged prisoner, if an adult of sound 
mind, is generally permitted to go at large ; 
if an infant of sufficient age and discretion, 
it is usually permuted to elect in whose cus¬ 
tody it will remain, provided that it does 
not elect an injurious or improper custody ; 
and if of tender years, without such discre¬ 
tion. the court determines its custody ac¬ 
cording to what the true interests and 
welfare of the child may at the time re¬ 
quire ; Hurd, Hab. Corp. 450. 

Application for the writ. This may be 
made by the prisoner, or by any one on his 
behalf, where for any reason he is unable 
to make it. 

It is usually made by petition in writing, 
verified by affidavit, stating that the pe¬ 
titioner is unlawfully detained, etc., and, 
where the imprisonment is under legal pro¬ 
cess, a copy thereof, if attainable, should be 
presented with the petition ; for where the 
prisoner is under sentence on conviction for 
crime, or in execution on civil process, or 
committed for treason or felony plainly ex¬ 
pressed in the warrant, he is not, in most 
of the states, entitled to the writ; Hurd, 
Hab. Corp. 209; Church, Hab. Corp. 91. 
The application must set forth the facts 
concerning the detention of the party re¬ 
strained, in whose custody he is detained, 
and by virtue of what authority, if known ; 
131 U. S. 280. 


Where, with ample opportunity to do so, 
an accused did not apply for the writ of 
habeas corpus until after the jury had been 
sworn and hie trial begun in a state court, 
the federal court will not interpose at that 
stage of the cause ; 146 U. 8. 183. 

The return. The person to whom the 
writ is directed is required to produce the 
body of the prisoner forthwith before the 
court or officer therein named, and to show 
the cause of the caption and detention ; 5 
Term 89; 2 South. 545. The return must 
specify the true cause of the detention ; and 
the party imprisoned may deny any of the 
facts set forth in the return, or may allege 
other facts that may be material in the case, 
so that the facts may be ascertained and the 
matter disposed of as law and justice re¬ 
quire ; 131 U. 8, 280. No evidence is nec¬ 
essary to support the return, as it imports 
verity until impeached ; 137 U. S. 86. 

If the writ be returned without the body, 
the return must show that the prisoner is 
not in the possession, custody, or power of 
the party making the return, or that the 
prisoner cannot, without serious danger to 
his life, be produced ; and any evasion on 
this point will be dealt with Bum manly by 
attachment; 5 Term 89 ; 10 Johns. 320 ; 1 
DudL 46 ; 5 Cm. 622. 

Where the detention is claimed under 
legal process, a copy of it is attached to the 
return. Where the detention is under a 
claim of private custody, all the facts re¬ 
lied on to justify the restraint are set forth 
in the return. 

The hearing. The questions arising upon 
the return or otherwise in the proceeding, 
whether of fact or of law, are determined 
by the court or judge, and not by a jury ; 
Hurd, Hab. Corp. 296. 

The evidence on the hearing is such as is 
allowed in other summary proceedings in 
which the strictness exacted on the trial in 


civil actions or criminal prosecutions is 
somewhat relaxed, the practice sometimes 
permitting affidavits to be read where there 
has been no opportunity for cross-examina¬ 
tion ; but the introduction of such evidence 
rests in the sound discretion of the court; 
Archb. Cr. Pl. &. Pr. 204; Coxe 403; 
Sandf. 701; 20 How. 8. Tr. 1376 ; 1 Burr’s 
Trial 97. The court is not concluded by the 
finding of a committing magistrate, but 
mav go behind his order of commitment, 
and by certiorari look into the evidenoe be¬ 
fore him ; 5 Blatchf. 808 ; 82 Pa. C20. See 
49 Fed. Rep. 669. 

Pending the hearing the court may com¬ 
mit the prisoner for safekeeping from day 
to day, until the decision of the case; 14 
How. 184; Bao. Abr. Habeas Corpus (B 
13); 5 Mod. 82. 

If the Imprisonment be illegal, it is the 


duty of the court to discharge the prisoner 
from that imprisonment; but if the court 
or officer hearing the habeas corpus be in¬ 
vested with the powers of an examiningaud 
committing magistrate in the particular 
case, and the evidence taken before the 
court, or regularly certified to it in the 
habeas corpus proceeding, so far implicate 
the prisoner in the commission of crime as 
to justify his being held for trial, it is usual 
for the court, in default of bail, to commit 
him as upon an original examination ; 3 
East 157; 16 Pa. 575; 2 Cra. C. C. 612: 5 
Cow. 12. Where a prisoner is held under n 
valid sentenceand commitment, the illegal¬ 
ity of a second sentence will not be in¬ 
quired into os habeas corpus till the term 
under the firet sentence has expired ; 17 
Nev. 139. 

If the prisoner is not discharged or com¬ 
mitted de novo , he must be remanded, or, 
in a proper case, let to bail; and all offences 
are bailable prior to the conviction of the 
offender, except “ capital offences when the 

g roof is evident or presumption great; ” 
lurd, Hab. Corp. 430. 

Recommitment after discharge. The act 
of 31 Car. II. prohibited, under the penalty 
of five hundred pounds, the reimprisoning 
for the same offence of any person set at 
largo on habeas corpus , except by the legal 
order and process of such court wherein 
such prisoner was bound by recognizance 
to appear, or other court having jurisdic¬ 
tion of the cause. Somewhat similar pro¬ 
visions are found in the statutes of many 
of the states. But these provisions are not 
held to prevent the subsequent arrest of the 
prisoner on other and more perfect process, 
although relating to the same criminal act; 
9 Tet. 704 ; 2 Miss. 163. 

HABEAS CORPUS ACTS. See Ha¬ 
beas Corpus. 

HABEAS CORPUS AD DELIBE¬ 
RANDUM ET RECIPIENDUM (Lat,). 
A writ which is issued to remove, for trial, 
a person confined in one county to the 
county or place where the offence of which 
he is accused was committed. Bac. Abr. 
Habeas Corpus , A; 1 Cliitty, Cr. L. 132. 
Thus, it has been granted to remove a 
person in custody for contempt to take his 
trial for perjury in another county; 1 
Tyrwh. 185. 

HABEAS CORPUS AD FACtEN- 
DUM ET RECIPIENDUM (Lat.). A 
writ usually issued in civil cases to remove 
an action from an inferior court, where the 
defendant is sued and imprisoned, to some 
superior court which has jurisdiction over 
the matter, in order that the cause may he 
determined there. This writ is commonly 
called habeas corpus cum causa, because it 
commands the judges'of the inferior court 
to return the day and cause of the caption 
and detainer of the prisoner; Bac. Abr. 
Habeas Corpus, A ; 3 Bla. Com. 130; Tidd, 
Pr. 290. 

This writ may also be issued at the in¬ 
stance of the hail of the defendant, to bring 
him up to be surrendered in their dis¬ 
charge, whether he is in custody on a civil 
suit or on a criminal accusation ; Tidd, Pr. 
208; 1 Cliitty, Cr. L. 132. 

HABEAS CORPUS AD PROSE¬ 
QUENDUM (Lat.). A writ which issues 
when it is necessary to remove a prisoner 
in order to prosecute in the proper juris¬ 
diction wherein the fact was committed. 

8 Bla. Com. 180. 

HABEAS CORPUS AD RESPON¬ 
DENDUM (Lat.). A writ which is usually 
employed in civil cases to remove a person 
out of the custody of one court into that of 
another, in order that he may be sued and 
answer the action in the latter. 2 Mod. 
198 ; 8 Bla. Com. 129 ; Tidd, Pr. 800. 

This writ lies also to bring up a person 
in confinement to answer a qnmin&l 
charge: thus, the court issued it to the 
warden of the fleet, to take the body of the 
prisoner confined there before a magistrate 
to be examined respecting a change of 
felony or misdemeanor ; 5 B. &. Aid. 780. 

But it was refused to bring up the body 
of a prisoner under sentence for a felony, 
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for the purpose of having him trifil for a 
previous felony. 

HABEAS CORPUS AD SATISFA¬ 
CIENDUM (Lat.L A writ which is 
issued to bring a prisoner from the prison 
of one oourt into that of another, in order 
to charge him in execution upon a judg¬ 
ment of the last court. 8 Rb. Loro. 130* 
Tidd, Pr. 301. 

HABEA8 CORPUS AD SUBJICI¬ 
ENDUM. See Habeas CORPUS. 

HABEAS CORPUS AD TESTIFI¬ 
CANDUM ^Lat.L* A writ which lies to 
bring up a prisoner detained in any jail or 
prison, to give evidence before any court 
of com|>etent jurisdiction. Tidd, Pr. 780; 

3 Bla. Com. 130 : 20 Iowa 372 ; 01 Mo. 250 ; 

3 Burr. 1440; Whnrt. Cr. Ev, §351. 

The allowance of this writ resting in the 
discretion of the court, it will be refused if 
the application appear to be in bad faith or 
a mere conlriiance ; 3 Burr. 1440. 

It was refused to bring up a prisoner of 
war: 2 Dougl. 419: or a prisoner.in custody 
for high treason ; Peake, Add. Cos. 21. 

It would of course be refused where it 
apjiear from the application that the pris¬ 
oner was under sentence for crime which 
rendered him incompetent as a witness. 

The application foi the writ is made upon 
affidavit, stating the nature of the suit and 
the materiality of the testimony, together 
with the general circumstances of restraint 
which render the writ necessary ; Cowp. 
673; 2 Cow. & H. Notes to Pliill. Ev. 653. 

HABEAS CORPUS CUM CAUSA. 

See Habeas Corpus ad Faciendum et 
Recipiendum. 

HABENDUM (Lat.). In Conveyanc¬ 
ing. The clause usually following the 
granting part of the premises of a deed, 
which defines the extent of the ownership 
in the thing granted to be held and enjoyed 
by grantee. 3 Washb. R, P. 436. 

It commences with the words “ to have 
and to hold,” hoherujum et tenendum. It 
is not an easential part of a deed, but serves 
to qualify, define, or control it; Co. Litt. 

6 a, 299 ; 4 Kent 468 ; 8 Maas. 162, 174; and 
may be rejected if clearly repugnant to 
the rest of the deed ; Shepp. Toucnst. 102; 
S fa-inn 543. Bee, generally, 3 Washb. R. 
P. 436 ; 4 Kent 468; 4 Green!. Cruise, Dig. 
273 ; Elph, Deeds 217. 

HABENTESHOMINES (Lat.). Rich 
men. Du Cange. 

HABjswtiA. Wealth • Riches. Mon. 
Aug. t. 1. 100. 

HABERE (Lat.). To have. It is said 
to designate the right, while tenere (to hold) 
signifies the possession, and possidere (to 
possess) includes both. Calv. Lex. 

HAB ERE FACIAS POSSESSIO¬ 
NEM (Lat.). In Practice. A writ of 
execution ip the action of ejectment; orig¬ 
inally to recover possession of a chattel 
interest in real estate. 

The sheriff is commanded by this writ 
that, without delay, he cause the plaintiff 
to have possession of the land in dispute 
which is therein described : a A. fa. or ca. 
ta. for coets may be included in the writ. 
The duty of the sheriff in the execution 
and return of that part of the writ is the 
same as on a common ft. fa. or ca. sa. 
The sheriff is to execute this writ by de¬ 
livering a full and actual possession of the 
remises to the plaintiff. For this purpose, 
e may break an outer or inner door of the 
house ; and. should he be violently opposed, 
he may raise the posse comitatus: 6 Co. 
91 b ; 1 Leon. 145. 

The name of this writ is abbreviated hob. 
fac. pose. See 10 Viner, Abr. 14 ; Tidd. 
Pr. 1081 ; 2 Arch. Pr. 5ft: ft Bla. Com. 412. 

HAB ERE FA CIAS SEISIN AM 
(lat.). In Practice. The name of a writ 
of execution, used in most real actions, 
by which the sheriff is directed that he 
cause the demandant to have seisin of the 
lauds which he has recovered. 3 Bouvier, 
Inst. n. 3374. It lay to recover possession 


of the freehold, while to recover a chattel 
interest in real estate the t'ubere facias 
possessionem was the appropriate writ. It 
was practically abolished in England by 
the Common Law Procedure Acts of 1852 
and 1860, but is still known in some of the 
states in connection with the action of 
dower. 

This writ may be taken out at any time 
within a year and a day after judgment. 
It is to be executed nearly in the same 
manner os the writ of habere facias pos¬ 
sessionem, and for this purpose the officer 
may break open the outer door of a house 
to deliver seisin to the demandant; 5 Cc. 
01 b; Com. Dig. Execution, E. The name 
of this writ is abbreviated hab. fac. seis. 

TTAT4-RRH! FACIAS VISUM (Lat). 
In Practice. The name of a Writ which 
lay when a view is to be taken of lands 
and tenements. Fitzh. N. B. Index, View, 

h AB E RE LI CERE. See Sale. 

HABERGEON. A diminutive of hau¬ 
berk, a short coat of mail without sleeves. 
Blount. 

HABERJECTO. A cloth of mixed 
color. Magna charta, c. 26. 

HABETO TIBI RES TUAS. Have 
or take thy property lo thyself. A phrase 
used in connection with the Roman law of 
divorce. Calv. Lex. >Vhere a marriage in 
one of their modes, by which the wife 
passed in manum viri , was dissolved by 
divorce, the husband had to restore the 
doa, as in case of the wife’s death, unless 
her misconduct was the cause ; Sand. Just. 
152. 

HABILIS (Lat.). Fit; suitable ; 1 
Sharsw. Bla. Com. 436. Active ; useful 
(of a servant). Du Cange. Proved ; au¬ 
thentic (of Book of Saints). Du Cange. 
Fixed; stable (of authority of the king). 
Du Cange. 

HABIT. A disposition or condition of 
the body or mind acquired by custom or a 
frequent repetition of the same act. Bee 
2 Mart. La. N. a. 022; 18 Pa. 172; 5 Gray 
851. The customary conduct, to pursue 
which one has acquired a tendency, from 
frequent repetition of the same acts. 105 
U. S. 854. 

The habit of dealing has always an im¬ 
portant bearing upon the construction of 
commercial contracts. A ratification will 
be inferred from the mere habit of dealing 
between the parties : as if a broker has 
been accustomed to settle losses on policies 
in a particular manner, without any ob¬ 
jection being made, or with the silent ap¬ 
probation of his principal, and he should 
afterwards settle other policies in the same 
manner, to which no objection should be 
made within a reasonable time, a just pre¬ 
sumption would arise of an implied ratifi¬ 
cation : for. if the principal did not agree 
to such settlement, he Bhould have declared 
his dissent. Bee Usage. 

The habit of an animal is, in it3 nature, 
a continuous fact, to be Bhown by proof of 
successive acts of a similar kind ; 131 U. S. 
22. See Good Habits, 

HABIT AND REPUTE. Applied iu 
Scotch law to a general understanding and 

belief of something’s having happened : 
e. g. marriago may be constituted by habit 
and repute ; Bell, Diet. 

HABITABLE REPAIR. Such a 
state of repair that leased premises may be 
occupied, not only with safety, but with 
reasonable comfort. 2 Mood. & R. 186. 

HABITANCY. See Inhabitant. 

HABITANT. A resident; an inhabi¬ 
tant (q. v.). A native of Canada of French 
descent, particularly of the peasant or 
farming class; & tenant who kept hearth 
and home on the seigniory. 

HABITATIO (Lat.). A habitation, or 

dwelling. 

habitation (Lat. Habuatto). in 

Civil Law. The right of a person to live 


in the house of another without prejudice 
to the property. 

It differed from a usufruct in this, that 
the usufructuary might apply the house to 
any purpose,—as of a store or manufac¬ 
tory ; whereas the party having the right 
of habitation could only use it for the resi¬ 
dence of himself and family ; 1 Bro. Civ. 
Law 184; Domat, 1. 1, t. 11, s. 2, n. 7. 

In Estate. A dwelling-house ; a home 
stall. 2 Bla. Com. 4 ; 4 ta. 220. 

HABITUAL CRIMINALS ACT. 

The stat. 32 A 33 Viet. c. 99. Its object 
was to give the police greater control over 
convicted criminals at large, and to pro¬ 
vide for the registration of criminals. 
Now repealed and other provisions sub-’ 
stituted for it, by the Prevention of Crirq© 
Act, 34 A 35 Viet. c. 112. Moz. & W. 

In Massachusetts it is held that the state 
habitual criminal act is not contrary to 
the United States constitution prohibiting 
ex post facto laws ; 155 Mass. 103 ; 158 to. 
598. 

HABITITAL DRUNKARD. A per¬ 
son given to inebriety or the excessive use of 
intoxicating drink, who lias lost the power 
or the will, by frequent indulgence, to 
control his appetite for it. 18 Pa. 172; 5 
Gray 85. One who has the habit of in¬ 
dulging in intoxicating drinks so firmly 
fixed that he becomes drunk whenever the 
temptation is presented by his being near 
where liquor is sold. 35 Mich. 210. The 
custom or habit of getting drunk ; the 
constant indulgence in such stimulants as 
wine, brandy, and whisky, whereby intoxi¬ 
cation is produced ; not the ordinary use, 
but the habitual use of them ; the habit 
should be actual and confirmed, but need 
not be continuous, or even of daily occur¬ 
rence ; 9 So. Rep. (La.) 750. If there is a 
fixed habit of drinking to excess, so as to 
disqualify a person from attending to his 
business during the principal portion of 
the time usually devoted to business, it is 
habitual internperanoe ; 19 Cal. 267 ; but 
see 58 la. 511. 

Habitual drunkenness of a husband does 
not entitle the wife to a divorce ; L. R. 1 
P. A M. 46; contra, 1 Bish. Mar. Div. A Sep. 
1781. The fact that a man has had deliri¬ 
um tremens once does not prove, as a mat¬ 
ter of law, that he is habitually intemper¬ 
ate, so as to oootradict bis representation 
to the contrary ; 122 U. 8. 501. 

By the laws of some states, such persons 
are classed with idiots, lunatics, etc., in 
regard to the care of property ; and in 
some, they are liable to punishment. See 8 
N. Y. 888 ; Crabbe 558 ; 6 Wash. 271. See 
Rogers, Thinks, etc. ; Drunkenness ; De¬ 
lirium Tremens ; Intoxication. 

HAB ITU ALL Y. Customarily ; by 
frequent practioe or use. It does not 
mean entirely or exclusively ; 91 CaL 274. 

HABLN. A seaport; a harbor; a naval 
station. Stat. 27 Hen. VI. c. 3. 

HACIENDA. In Spanish Law. A 

generic term, applicable to the mass of the 
property belonging to a state, and the ad¬ 
ministration or the Bame. Also a private 
estate or plantation. 

As a science, it is deflfied by Dr. Jose 
Canga Argfiells, in his “ Dicoionario de 
Hacienda/’ to be that part of civil econo¬ 
my which teaches how to aggrandize a 
nation by the useful employment of its 
wealth. 

A royal estate. Newman A B. Diet 

HACKNEY CARRIAGES. Carriages 
plying for hire in the street. The driver is 
liable for negligently losing baggage ; 2 C. 
13, 877 ; 88 How. Pr. 481. They are usually 
regulated in large cities by statute or ordi¬ 
nance ; 17 A 18 Viet. o. Rfl ; 122 Maim 60. 

HADBOTE. In Law. A 

recompense or amends made for violence 
offered to a person in holy orders. 

HADD. A boundary or limit. A stat¬ 
utory punishment defined by law, and not 
arbitrary. Mo*. A W. 
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TTAPERTTKflA Hatred ; ill-will ; 
prejudice. 8pelmun. 

HADQONEL. A tax or mulct. Jacob. 

HAEC EST CONVENTX 9 (Lat.). 
This is an agreement. Words with which 
agreements anciently commenced. Yearb. 
H. 6 Edw. H. 191. 

HAEC E8T FIN A LIB CONCORDIA 

(L. Lat.). This is the final agreement. The 
words with which the foot of a fine com¬ 
menced. 2 Bl. Com. 351. 

HASREDA. The name, under the 
Gothic constitutions, of the hundred court 
( 0 . v.y 3 Bla. Com. 85 ; 3 Steph. Com. 281, 
282, n. (q.\ 

HJEREDE ABDTJCTO. An ancient 
writ that lay for the lord, who, having by 
right the wardship of his tenant under age, 
could not obtain access to his person, by 
reason of the ward having been carried 
away by another person. Old. Nat. Brev. 
93 ; Cowel. 

HJEREDE DELTBERANDO AX- 
TER I QUI HABET CUSTODIAM 
TERRAS. An ancient writ, directed to 
the sheriff, requiring him to command one 
who had taken away an heir under age, 
being his ward, to deliver him to the per¬ 
son whose ward he was by reason of his 
land. Reg. Orig. 1G1. 

HJEREDE RATTO. An ancient writ 
that lay for the ravishment of the lord’s 
ward. Reg. Orig. 163. 

HJEREDES. Heirs. Plural of Homes, 
which see, together with titles immedi¬ 
ately following it. 

HJEREDIPETA (Law Lat.). In Old 
English Law. The next heir to lands. 
Laws of Hen. I.; Du Cange. And who 
seeks to be made heir (qui cupit hceredita- 
tem). Concil. Compostel. anno 1114 can. 
18, inter Hispanl t. 3, p. 324 ; Du Cange. 


HJEREDITAS (Lat. from hcerea). In 
Civil Law. “ Nihtl aXiud. est hcereditas , 
quam successio in universum jus, quod 
aefunctus hai uit .” Inheritance is nothing 
else than succession to every right which 
the deceased possessed. Dig. 50. 17; 50. 
16 ; 5. 2 ; Mack. C. L. § 005; Bracton 62 6. 
See HiERSS. 

In Old English Law. An estate trans¬ 
missible by descent; an inheritance. Mar¬ 
ten, Aneca. Collect, t. 3, p. 269 ; Co. Litt. 9. 

HJEREDITAS DAMNOSA. A bur¬ 
densome inheritance. See Damuosa Hjb- 

R EDIT AS. 


HJEREDITAS JACENS (Lat.). In 
Civil Law. A prostrate inheritance. 
The inheritance left to a voluntary heir 
was so called so long as he had not mani¬ 
fested, either expressly or by silence, his 
acceptance or refusal of the inheritance, 
which, by a fiction of law, was said to sus¬ 
tain the person (sustinere personam) of the 
deceased, and not of the heir. Mack. C. L. 
§ 685 a. An estate with no heir or legatee 
to take. Code, 10. 10., 1 ; Howe, Stud. 
Civ. L. 68. 

In English Law. An estate in abey¬ 
ance; that is, after the ancestor's death 
and before assumption of heir. Co. Litt. 
342 6. An inheritance without legal 
owner, and therefore open to the first 
occupant. 2 BLa. Com. 259. 

HJEREDITAS LUCTTJO^A. The suc¬ 
cession of parents to the estate of deceased 
children. 4 Kent 397. It was called a 
mournful inheritance because out of the 
ordinary and natural course of mortality. 
It was sometimes termed tristis successio . 


H ERE8. In Roman Law. One who 
succeeds to the rights and occupies the 
place of a deceased person, being appointed 
dv the will of the decedent. It is to be 
observed that the Roman hceres had not the 
slightest resemblance to tbe English heir. 
He corresponded in character and duties 
almost exactly with the executor under the 
English law. 

The Institution of the hcerts was the essential 
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HJBRBS EXTRANEUS (Lat.). In 
Civil Law. An extraneous Qr foreign 
heir, tl»at is one who is not a child or slave 
of the testator. Those only could be extra¬ 
neous heirs who had a capacity of accept¬ 
ing the inheritance both at the time of 
making the will and at the death of the 
testator. Halifax, Anal. b. 11, o. 6 f § 88. 

TT HT11M FAtrr U 8 (Lat.). An heir ap¬ 
pointed by will. This expression it appli¬ 
cable in the Roman law anu systems founded 
on it, but not in the English common law ; 
Mo*. & W. 

Otherwise called haeres ez testamento, and 
haem instiiutu*. Burrill ; Inst. 2. 9. 7. 

TTJBTTEg FTDEI-COMMI8SARIU8 

(Lat.). See Fidki Comxissum. 

tt MTCR B, FTDUCIARIUS (Lat.). See 
Fidei CoiunssuM. 

ILERES LKOmKUS (Lat.). A law¬ 
ful heir, being a legitimate child of parents 
wno were married. 

ELEB.ES NATUS (Lat.). An heir who 

is such bv birth or descent. This is the only 
form of heirship recognized in the English 
law: Wins. R. P., 6th Am. ed. 96. 

One born heir, as distinguished from one 
made heir (hacrea factue, <j. e.). An heir at 
law, or by intestacy ; the next of kin by 
blOod, in cases of intestacy. Burrill; Story’s 
Conflict of Laws, § 507. 

HJERE S NECESSABJUS (Lat.). In 
Civil Law. A necessary heir, i. e. a slave 
instituted heir. He was so-called because 
whether he wished it or not, on the death 
of the testator he became instantly free and 
necessarily heir. A person suspecting that 
he was insolvent usually made a Blave his 
heir so that his goods would be sold, if that 
were necessary, in the name of this heir and 
not as those of the testator. Inst. 2. 19. 1 ; 
td. 1. 6. 1; Sand. Introd. § 76. 

HERBS PROXIMUS (Lat.), The 
child or descendant of the deceased. Dalr. 
Feud. 110. 

HERBS RECTUS (Lat.). In Old 
English Law. A right heir. Fleta, 1. 6, 
c. 1, g 11. 

SERES REMOTIOR (Lat.). A more 
remote heir. A kinsman, not u child or de¬ 
scendant. 

HERES SUTJS (Lat.). In Civil Law. 
One’s own heir ; the natural heir of the de¬ 
cedent ; his lineal descendants. Persons 
who were in the power of the testator but 
became xui juris at his death. Inst. 2. 13 ; 
id. 3. 1. 4. 5. 

HERES SUUS ET NECESSARIUS 
(Lat.). In Civil Law. An heir by rela¬ 
tionship and necessity. The descendants of 
an ancestor in direct fine were so-called, sui, 
denoting the relationship, and necessarii , 
the necessity of law which made them heirs 
without their election, and whether the an¬ 
cestor died testate or intestate. Halifax, 
Anal. b. 11, c, 6, § 38; Mack. Civ. L. § 681; 
Inst. 2. 19. 2. 

H ERETARE. To give a right of in¬ 
heritance or make a donation hereditary to 
the grantee and his heirs. Cowel. 

HERETICO COMBURENBO. A 
writ for the burning of heretics last exe¬ 
cuted in the ninth year of James I., and 
abolished in 1677. See Df. H a&etico Com- 
burendo. 

HAF rtJfi. A haven or port. Cowel. 

HAFNE COURTS ( hafne , Dan. a ha¬ 
ven, or port). Haven courts ; courts an¬ 
ciently held in certain ports in England. 
S pel man, Gloss. 

HAG. A division of a coopice or wood 
on which timber was cut annually by the 
proprietor. Ersk. Pr. 222. ' ' 

HA GA. A house in a city or borouirh. 
Scott. ^ 

HAGIA. A hedge. Mon, Angl. tome 2, 
273. 

HA QNE. A little hand-gun. St&t. 83 
Hen. VIII. c . 6. 


HAGW JHBUT. A haDd-gun larger than 
the hagne. Stat. 2 A 3 Edw, VI. o. 14 : 4 
& 0 P 7k M. c. 2. 

HAGUE ARBITRATION CON¬ 
VENTION. See Hague Conference. 

HAGUE CONFERENCE. A meet¬ 
ing of the represen tat ivee of practically every 
important State which was held at The 
Hague in 1899, in order to promote disarma¬ 
ment, a more humane method of conducting 
ware, and arbitration as a means of prevent¬ 
ing wars. The most important result waa 
the signing of the Hague Arbitration Con¬ 
vention, under which a permanent court— 
known as the Panel of Arbitrators, or the 
Permanent Hague Court, or the Tribunal of 
the Hague—was established for the settle¬ 
ment of international disputes. The court 
worked very well as regards various oucs- 
tions—such as the Newfoundland Fishery 
dispute—but it obviously could not prevent 
such a calamity as the war of 1914-18. 

The conference reassembled in 1907 in 
order to consider various suggestions for 
the mitigation of the horrors of war and as 
to contraband, etc. : but little came of this 
further meeting. Byrne. See Inteiina- 
tio'al Arbitration, 

HA1A. An enclosed park. Cowel. 

HA IE BOTE. A permission to take 
thorns, etc., to repair hedges. Blount. 

HAILL. Whole. All and Lai) 1 are 
common words in Scotch conveyances, 1 
Bell, App. Cas. 499. 

HAXLWQRKFQLE:. Holy work folk. 
Persons who held lands of which the tenure 
was the service defending or repairing 
some church or monument. 

Law, To seek restitution of one’6 own 
goods and gear and bring the same home 
again. Skene de Verb. Sign. 

HAIMS UCKEN. See Ramesucken. 

hair. A oapillarv outgrowth from the 
en held 


skin. It has been held not to include the 
bristles of animals ; 13 Blatch. 251. 

HAJEBOTE. See Haiebote. 

HA KETON. A military coat of defence. 

HAJELH. Truth ; the true God ; a just or 
legal prescriptive right or claim ; a perqui¬ 
site claimable under established usage by 
village officers. Wilson, Gloes. Ind. 

HARK PAR. The holder of a right. 
Moz. & W, See Hakh. 

TT AT. A VAR. The realization of the 
revenue. Wilson, Gloes. Ind.; Mo*. A W. 

HA L F-BLOOD. A term denoting the 
degree of relationship which exists between 
those who have one parent only in common. 

By the English common law, one related 
to an intestate of the half-blood only could 
never inherit, upon the presumption that he 
is not of the blo<xl of the original purchaser; 
but this rule has been greatly modified by 
the3& 4 Will. rV. c. 106. 

In this country, the common-law princi¬ 
ple on this subject may be considered as 
not ordinarily in force, though in many 
states some distinction is still preserved be¬ 
tween the whole and the half-blood ; 4 Kent 
108, n.; 2 Yerg. 115 ; 1 M’Cord 456 ; 81 Pa. 
289; Dane, Abr. Index; Reeves, descents , 
passim ; 2 Washb. R. P. 411. See Descent 
and Distribution. 

HALF-BROTHER, HALF-BISTER. 

Persons who have the same father, but 
different mothers ; or the same mother, but 
different fathers. 

HALF-CENT. A copper coin of the 
United States, of the value of one two-hun¬ 
dredth part of a dollar, or five mills, and of 
the weight of ninety-four grains. The first 
half-cents were issued in 1798, the last in 
1857. 

H A TiF-DEFRM CE. See Defence. 

HALF-DIME. A silver coin of the 


United States, of the value of five oents,or 
the one-twentieth part of a dollar. 

It weighs nineteen grains and two-tenths 
of a grain,—equal to four-hundredths of an 
ounce Troy,—and is of the fineness of nine 
hundred thousandths ; nine hundred parts 
being pure silver, and one hundred parts 
copper. The fineness of the coin is. pre¬ 
scribed by the 8th section of the general 
mint law, passed Jan. 18, 1837; 5 Stat. L. 

187. The weight of the coin is fixed by the 
1st section of the act of Feb. 21, 185«; 10 
Stat. L. 160. The second section of this last- 
cited act directs tli&t silver coins issued in 
ttonfornuty to that act shall be a legal 
tender in payment of debts for all sums not 
exceeding five dollars. This provision ap¬ 
plies to the half-dollar and all silver coins 
below that denomination. The first coinage 
of half-dimes was in 1798. A few lialf 
* 1 dismes,” with a likeness of Mrs. Washing¬ 
ton, the wife of the president, upon the ob¬ 
verse of the coin, were issued in 1792; but 
they were not of the regular coinage. 

By act of 9 June, 1870, 21 Stat. L. 7 (Rev. 
fitat. 1 Supp. 488), silver coin of smaller de¬ 
nominations than one dollar shall be a legal 
tender in all sums not exceeding ten dollars. 
The coining of the half-dime was abolished 
by act of 12 Feb. 1873, c. 181, s. 10. Its 
place was supplied by a five-cent piece com¬ 
posed of three-fourths copper and one-fourth 
nickel, of the weight oi seventy-seven and 
sixteen-hundredths grains troy. The minor 
coins, viz., the five, three, two, and one cent 
pieces, are a legal tender for any amount 
not exceeding twenty-five cents in any one 
payment. 

H A LP.TIOIiTjA R- A silver coin of the 
United States, of half the value of the dollar 
qr unit, and to contain one hundred and 
eighty-five grains and ten-sixteenth parts of 
a grain of pure, or two hundred ana eight 
grains of standard, silver. Act of April 2, 
1792. 1 Stat. L. 848. Under the provisions 
of this law, the fineness of the silver coins 
of the United States was 802.4 thousandths 
of pure silver. 

The weight and fineness of the silver 
coins were somewhat changed by the act of 
Jan. 18, 1837, 5 Stat. L. 187; the weight of 
the half-dollar being by this act fixed at two 
hundred and six and one-quarter grains, 
and the fineness at nino hundred thou¬ 
sandths ; conforming, in respect to fineness 
with the coinage of France and most other 
nations. 

The weight of the half-dollar was reduced 
by the provisions of the act of February 21, 
1858, 10 Stat. L. 160, to one hundred and 
ninety-two grains. 

The half-collars coined under the acts of 
1792 and 1887 (as above) were a legal tender 
at their nominal value in payment of debts 
to any amount. Those coined sinoe -the 
act of February 21, 1853, were, under it, 
a legal tender in payment of debts for all 
sums not exceeding five dollars. Sec. 2. 
The silver coins struck in the year 1858, 
under this last-cited act, may be distin¬ 
guished from the others of that year by the 
arrow-heads on the right and left of the 
date of the piece. In 1854, and subsequent 
years, the arrow-heads are omitted. 

By the act of 12 Feb. 1878, o. 181, s. 13, 
the weight of the half-dollar shall be twelve 
and one-half grams (192.9 grains), and 
by act of June 9. 1879, Rev. Stat. 1 Supp. 

188, it is a legal tender for sums not exceed¬ 
ing ten dollars. The same act enables the 
holder of any silver coins of a smaller de¬ 
nomination than one dollar, to exchange 
them in sums of twenty dollars, or any 
multiple thereof, at the U. S. Treasury, for 
lawful money of the United States. 

HALF-EAGLE. A gold coin of the 
United States, of the value of five dollaas. 

The weight of the piece is 129 grains 
(act, June 28, 1884) of standard fineness, 
namely, nine hundred thousandths of pure 
gold, and one hundred of alloy of silver and 
copper: “ provided that the silver do not 
exceed one-half of the whole alloy.” Act 
of Jan. 18, 1837, 0 Stat. L. 186. For the 
proportion of alloy in gold coins of the 
United States since 1858, see Eagle. 

For all sums whatever the half-eagle was a 
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legal tender of payment of live dollars. It 
is now a legal tender to any amount, when 
not below the standard weight, and then 
in proportion to its actual weight. Act of 
February 12, 1878. 

HALF KNDEAL or HALFEW 
DEAL. A moiety or half of a thing. 

HALF-K3NEQ. In Saxon Law. 

Half-King. A title accorded to aldermen 
of all England. Crabb. Eng. L. 28 ; Spel. 
Glos. 

IT A T.F-M A ~R.IT- A noble ; six shillings, 
eight pence. 

HALF-PROOF. In Civil Law. That 

which is insufficient as the foundation of a 
sentence or decree, although in itself en¬ 
titled to some credit Vicat, Probatio . 

HALF-SEAL. A seal used in the Eng¬ 
lish chancery for the sealing of commissions 
to delegates appointed upon any appeal, 
either in ecclesiastical or marine causes. 8 
Eliz. c. 8. 

HALF-1'1 MEB. In England a child 
employed in a factory who, under the fac¬ 
tory act of 1878, must give one school at¬ 
tendance on each work-day when employed 
on the morning and afternoon set, or two 
attendances on each non-working day, if 
employed on the alternate day system. 
“ Experience has established the fact, that 
in proportion to the hours spent in school, 
these * half-timers ’ make more rapid prog¬ 
ress than the whole-day scholars: at the 
same time, whether they are designed to 
be factory workers for Life or not, they are 
acquiring habits of industry and manual 
dexterity which are of essential use in any 
future employment.” See Int. Cyc. Tit. 
Factory Acts, Education. 

HALF-TONGUE. A jury half of one 
tongue or nationality and half of another. 
Vide De medirtate lingua, Jacob, Law 
Diet. 

HALF- X BAB. In the computation of 
time a half year consists of one hundred 
and eighty-two days. Cro. Joe. 186 ; Co. 
Litt. 185 b ; N. Y. Rev. Stat. part 1, c. 12, 
t. 1, § 8. 

HALT. A man employed in ploughing. 
Wilson, Glow. Lad.; Mob. A W. 

FT AT. Tlf ah . in English Law. The 

feast of all-Saints, on November 1. One 
of the cross-quarters of the year was com¬ 
puted from Halimas to Candlemas. Whart. 

HALIM OTE. See Halmotb. 

HALL. A public building used either 
for the meetings of corporations, courts, or 
amploved to some public uses : as, the city 
hall, tne town hall. Formerly this word 
denoted the chief mansion or habitation. 


HALLMAR K An official stamp af¬ 
fixed by the goldsmiths upon articles made 
of gold or silver as an evidence of genuine¬ 
ness, and hence used to signify any mark 
of genuineness. “ The power of free alien¬ 
ation is the * hall-mark ’ of a fee-simple ab¬ 
solute.” Rand. Elm. Dom. § 200. 

HALLAGE. A toll or license fee on 
goods vended in a halL Jac. L. Diet.; 8 
Co. 82. 


A toll due to the lord of a market or fair, 
on commodities vended in the common hall . 
Cowel. 


Particularly applied to a fee or toll due 
for cloth brought for sale to Blackwell Hall 
in London. Lords of fairs or markets are 
entitled to this fee. Tomlin ; 8 Rep. 62.. 


H ALLA MAS. See Haulm at 

HALLA2CO. In Spanish Law. 

The finding and taking possession of some¬ 
thing which previously nad no owner, and 
which thus becomes the property of the 
first occupant. Las Partidas, 8. 5. 28, 5. 
48. 40, 5. 20. 50. 

HALLE-GEMOTB. See Hallmote. 

HALLUCINATION. In Medio&l 
Jurisprudence. The perception by any 
of the senses of an object which has no 


existence. Tho conscious recognition of a 
sensation of sight, hearing, feeling, taste, 
or smell which is not due to any impulse 
received by the perceptive apparatus from 
without, but arises within the perceptive 
apparatus itself. A false perception in 
contradistinction to a delusion or false be¬ 
lief. Wood, Am. Text-Book of Med. 

An error, a blunder, a mistake, a fallacy ; 
and when used in describing the condition 
of a person, does not necessarily carry an 
imputation of insanity. 64 Vt. 233. 

An Instance Is given of a temporary hallucination 
In the celebrated Ben Jonson, the poet. He told a 
friend of his that he had spent many a night in 
looking at his great toe, about which he had seen 
Turks and Tartars, Romans and Carthaginians, 
fight. In his Imagination. 1 Collin. Lun. 84. If, In¬ 
stead of being temporary, this affection of his mind 
had been permanent, he would doubtless have been 
considered insane. See, on the subject of spectral 
illusions, Hlbber, Alderson, and Farrar's Essays; 
Scott on Demonology, etc. ; 8 Bos toe k, Physiology 
91, 161; 1 Esquirol, Maladies Mentalea 1M. See 
IirSAWITT. 

HALMOTE or HALTMOTE. A 

court baron (q. v .). It was sometimes used 
to designate a convention of citizens in 
their public hall and was also called folk- 
mote and liallmote. The word halimote 
rather signifies the lord’s court or a court 
baron held in a manor in which the differ¬ 
ences between the tenants were determined. 
Cunn. L. Diet. : Cowel. 

The etymology is from the meeting of the 
tenants of one hall or manor. The name is 
still kept up in several places in Hereford¬ 
shire. It has sometimes been taken for a 
convention of citizens in their public hall, 
where they held their courts, which was also 
called folkmcte and holmote. But the word 
halimote is rather the lord's court held 
within the manor, in which the differences 
between the tenants were determined. 
Jacobs; Leg. Hen. I. c. 10. 

“Furthermore,” it is said, “itseems to 
have been a common practice for a wealthy 
abbey to keep a court, known as a halimote , 
on each of its manors, while in addition 
to these manorial courts it kept a central 
court, a libera curia for all its greater free¬ 
hold tenants. And we may now and again 
meet with courts which are distinctly called 
courts of honors. The rule then was not 
merely this, that the lord of a manor may 
hold a court for the manor ; but rather this, 
that a lord may hold a court for his ten¬ 
ants.” 1 Poll. & Maitl. 578. 

HALY WERCFOLK. Those who held 
by the service of guarding and repairing 
a church or sepulchre, and were excused 
from feudal services. Hist. Dune 1 in. apud 
Whartoni Ang. Sax. pt. i, p. 749. Especial¬ 
ly in the county of Dorn am, those who 
held by service or defending the corpse of 
St. Cuthbert. Jaoob, Law Diet. 

HAM. A plaoe of dwelling ; a home- 
close ; a little narrow meadow. Blount. 
A house or little village. Cowel. 

A village or town; hence the termination of 
some of the towns, as Nottingham, Bucking¬ 
ham, etc. Jacob ; Blount. See Hamlet. 

HAMA. A hook ; an engine with which 
a house on fire is pulled down. YeL 80. 
A piece of land. 

HAM HTJBffl- OF TTAMkhltffl'. 

Expectation (q. v.). 


Alison, Cr. Law of Scotl. ch. 6 ; Erekine, 
Inst. 4. 9. 28. 

This term was formerly used in England 
instead of the now modern term buralarv: 
4 Bla. Com. 228. 

But in Hale’s Pleas of the Crown it is 
said, “ The common genus of offences that 
comes under the name of hamesucken is 
that which is usually called house-breaking; 
which sometimes comes under the com¬ 
mon appellation of burglary , whether com¬ 
mitted m the day or night to the intent to 
commit felony : so that house-breaking of 
this kind is of two natures,” 1 Hale. PI. 
Cr. 547 ; 22 Pick. 4. 

HAMFABE. This word by some if 
said to signify the freedom of a man’s 
house ; but Cowel seems to think that it 
signifies the breach of peace in a house. 
Holthouse. 

HAMLET. A small village ; a part or 
member of a vill. It is the diminutive of 
ham , a village. Cowel. 

HAMMA. A close joining to a house ; 
a croft; a little meadow. CoweL 

HAMMER. Used in connection wun 
auotion sales ; as to bring or come to the 
hammer , to sell or be sold at auction. Cent. 
Diet. 

On a stock exchange, to depress values or 
prices of. On the London Stock Exchange, 
to expel from membership on account of 
failure to meet engagements. Stand. Diet. 

HAMMER, TO BRING TO THE. 

To put up at auction. Webster. 

HAMMER, UNDER THE. Refers 
to publie sales by a sheriff or auctioneer. 
Anderson. 

HAMSOOUTB (Saxon from ham, house, 
sockue, liberty, immunity. The word is 
variously spelled hamsoca, hamsocua , ham- 
token, haimsuken , hamesaken). The right 
of security and privacy in a man’s house. 
Du Cange. The breach of this privilege 
by a forcible entry of a house is breach of 
the peace ; Anc. Laws & Inst, of Ehg.. 
Gloss. ; Du Cange ; Bracton, lib. 8, tr. 2, o. 
9, § 8. The right to entertain Jurisdiction 
of the offence. Spelman ; Du Cange. Im¬ 
munity from punishment for such offence. 
id. ; FLeta, lib. 1, o. 47, § 18. An insult of¬ 
fered in one’s own house (insultus foetus 
in domo ). Brompton, p. 957 ; Du Cange. 

HANAFER. A hamper or basket in 
which were kept the writs of the court of 
chancery relating to the business of a sub¬ 
ject, ana their returns ; 5 & 8 Viet. c. 118 ; 
10 Ric. II. o. 1 ; equivalent to the Roman 
jlecus, According to Spelman, the fees ac¬ 
cruing on writs, etc., were there kept ; Du 
Cfenge ; 8 Bla. Com. 49. The office where 
it was kept was called the Hanaper office* 

HANAFER, CLERK OF THE. See 

Clxrx or the Hanaper. 

HAND. A measure of length, four 
inches long: used in ascertaining the height 
of h orses . 

In legal parlance, hand writing or written 
signature, as 4 ‘ witness my hand,” etc.; 18 
Colo. 588 ; 10 Mod. 108. 

HAND-BILL. A written or printed 
notice displayed to inform those concerned 
of something to be done. 


TTAMTgT.j HAMELETA, or HAM¬ 
LET A. A hamlet. 

TTAMTanDtfKW. In Scotch Law. 
The crime of hamesucken consists in 11 the 
felonious seeking and invasion of a person 
in his dwelling-house.” 1 Hume 812 ; 
Burnett 89 ; Allison, Cr. Law of Scotl. 199. 
By some authorities the word is written 
Hamesecken ; Cowel ; 4 Bla. Com. 228. 

The mere breaking into a house, without 
personal violence, does not constitute the 
offence, nor does the violence without an 
entry with intent to commit an assault. 
It is the combination of both which com¬ 
pletes the crime, and the injury to the 
person must be of a grievous character. 
The punishment of hamesucken, in aggra¬ 
vated cases of injury, is death ; in cases of 
inferior atrocitv. an arbitrary punishment; 


HAND-BOROW (from hand, and 
Saxon borow, a pledge). Nine of a decen¬ 
nary or friborg (q. v .) were so called, being 
inferior to the tenth or head boroio ,—a de- 
cenna or friborga being ten freemen or 
frankpledges , who were mutually sureties 
for each other to the king for any damage. 
Du Cange, Friborg, Head-borow. 

HAND DOWN. To announce or file 
an opinion in a cause. Used originally and 
properly of the opinions of appellate courts 
transmitted to tne court below ; but in 
later usage the term is employed more gen¬ 
erally, but inaccurately, with reference to 
any decision by a court upon a case or point 
reserved for consideration. 

HAND-FASTING. Botrotbment. 

HAND-GBITH. Peace or protection 
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by Justice Patteson) of the writing in ques¬ 
tion with a mental standard derived from 

rivtous knowledge of the handwriting, he 
simply stating his opinion, not in the 
sense of opinion evidence, but baaed upon 
his own knowledge. When a witness ex¬ 
amines the writing in question and, placing 
it in juxtaposition with other writings 
roved to be genuine, having no previous 
test 


and technically, evidence by comparison of 
lift ml a. This distinction is stated with pro* 
cision in some very early cases ; Peake, N. 
P. 20; 21 How. St. Tr. 810 ; Rex. v. Tanyd, 
oited McNally, Ev. 409. It is in this latter 
technical sense that the phrase comparison 
of hands is here used anti the cases properly 
relating to the subject apply to the two 
questions: (1) whether such comparison 
may b^ made by the jury, genuine writings, 
otherwise irrelevant, being admitted for 
tliat purpose ; (2) whether it may be made 
by expert witnesses and their conclusions 
proved for the information of the jury. 

Such evidence was admissible in the 
Roi.ian law ; 1 Whart. Ev. § 711, oiting De 
Prob. de Lit. Comp. L. 20, c. iv. 21; Nov. 
40, cap 2; and also under the Code Napoleon, 
by three sworn experts appointed by the 
court, or agreed upon, and the wntinge 
must be executed before a notary or ad¬ 
mitted; Gen. Code Proc. pt. 1, 1. 2. tit. 10, 
s. 200. 

At common law the genuineness of a con¬ 
tested writing could not be proved by com¬ 
parison, by a witness, of such writing with 
other writings acknowledged to be genuine; 
1 Cr. & J. 47 ; 1 Nev, & P. 1; 7 C. & P. 548, 
595 ; 1 Mood. & R. 153 ; 5 A. & E. 703. It 
was otl jrwise in the ecclesiastical courts; 
id. ; 1 Phil. 78. See 2 Addams 53, 79, 91, 
note a; 1 id. 102, 214, 210. 

Ancient writings could be proved by 
comparison ; 14 East 327, n. a ; 7 East 279, 
232 ; Mood. & R. 141 ; 10 Cl. & F. 193; 2 H. 
L. Cas. 534, 557. The right of the jury to 
make comparisons, though denied by Lord 
Kenyon when the jurors were illiterate; 
Pealie, N. P. C. 20; was allowed by him 
when the jury were considered competent; 
id. 27; and it was afterwards fully estab¬ 
lished ; 1 Cr. A J. 47; 1 N. A P. 1 ; 4 C. A 
P. 207. Comparison by experts, after some 
fluctuation, it was settled could not be 
made ; 5 C. & P. 106 ; 5 B. & A. 830 ; 5 A. 
A E. 708. 

It liad required infinite discussion to 
settle the rule of these cases. Something 
caliod comparison was known in very early 
cases ; 10 How. St. Tr. 312 ; 12 id. 183. 806; 
12 Mod. 72 , hut at this period the terms 
comparison hand and similitude of hands 
were used to describe every method of the 
proof of writing except by one who had seen 
the document written. It is therefore nec¬ 
essary Uiat the cases should be critically re¬ 
viewed with reference to the varied mean¬ 
ing with which these terms were employed 
at different periods. This work has been 
very well done by Professor John H. Wig- 
more in 30 Am. L. Rev. 481. The conclu¬ 
sion reached is thus stated :— “ (1) That the 
classes of witnesses who may testify to 
handwriting have Increased in numoer by 
successive enlargements ; (2) that the whole 
meaning of 1 comparison of hands ’ has 
changed; (3) that the mere process of 
juxtaposition coram judicio, whether for 
witness or for the jury, was historically 
orthodox and unquestionable ; and (4) that 
the opposite fates, at common law, of 


simply to the fact that the former had 
never been attempted till the 1800a and w r as 
merely prevented from coming into exist¬ 
ence, while the latter had always existed 
and was thus able to survive the attempts 
on its life.'* The entire article should be 
referred to in any examination of this 
subject, as, on the whole, throwing new 
light upon it from a point of view not else¬ 
where so wel I treated. It may be added that 
the historical development of the English 
■rule has not lost its importance by reason 
of its being superseded in England by 


statute. It is of primary importance in 
considering the decisions in those American 
jurisdictions which adhere to the old rule, 
and scarcely less so in properly estimating 
those in the jurisdictions which have 
abandoned it. See irtfra. 

The question was set at rest by 17 A 18 
Viet. o. 125, s. 27, authorizing comparison 
with a writing proved to the satisfaction of 
the judge to De genuine to be made by 
witnesses,and such writings to be submitted 
to the court and jury as evidence of the 
genuineness, or otherwise, of the writing in 


make comparison with papers relevant or 
not; 1 F. A F. 270 ; 2 id. 24 ; 4 id. 490. 
The court must determine the genuineness 
of the document offered for comparison and 
its decision is appealable ; 80 L. T. 223. 

The rule of the English courts (prior to 
this statute) forbidding the admission of 
documents irrelevant to the matter in issue 
for the sole purpose of comparison is known 
as the English rule, and is so referred toby 
American courts, including those which 
have and those wliich have not adopted it. 

The objections to permitting comparison 
of the disputed paper with others conceded 
to be genuine Dut admitted for the sole 
purpose of comparison, which led to the 
adoption of the English rule, have been 
thus summarized: ** First, that the writ¬ 
ings offered for the purpose of comparison 
with the documents in question might be 
spurious, and consequently that, before any 
comparison bet wen them and it could be 
instituted, a collateral issue must be tried 
to determine their genuineness. Nor is 
this all,—if it were competent to prove the 
genuineness of the main document by com¬ 
parison with others, it must be equally so 
to prove that of the latter by comparison 
with fresh ones ; and so the inquiry might 
go on ad infinitum, to the great distraction 
of the attention of the jury and delay in 
the administration of justice. Secondly, 
that the specimens might not be fairly 
selected. Thirdly, that the persons com¬ 
posing the jury might be unable to read, 
and consequ ntly be unable to institute 
such comparison." Best, Ev. § 288. 

The rule i9 followed, generally, by the 
federal courts. It is specifically adopted 
by the supreme court; 91 U. S. 270 ; 125 id. 

397 ; 151 id. 303; 6 Pet. 763. In the circuit 
and district court whije the rule of the 
supreme court is generally followed ; 56 Fed. 
Rep. 384; there is opportunity for some 
variation, growing out of the frequent ne¬ 
cessity in those courts for the administra¬ 
tion of local law. Comparison was allowed 
by both jury and experts in 12 Blatchf. 
390 ; 31 Fed. Rep, 19 ; o2 id. 198, contra , 10 
id. 469. No comparison was permitted by 
experts in 1 Baldw. 49 ; 1 Wash. C. C. 1 ; 4 
id. 729; but it was allowed by the jury 
with papers otherwise in evidence; 3 Wall. 
Jr. 88, 115; and with papers offered for 
comparison, .merely; 1 Gall. 170. In the 
fourth circuit the supreme court rule was 
directly followed; 29 Fed. Rep. 247; and that 
of course is to be considered the rule of the 
federal courts unless the case is controlled 
by local law. 

Many of the state courts have also fol¬ 
lowed the old English rule, and while per¬ 
mitting comparison by the jury, with pa¬ 
pers in evidenoe in the case, they exclude 
irrelevant papers; 72 Ala. 79; 84 id. 53 ; 
96 id. 857 ; 11 So. Rep. (Ala.) 865 ; 82 Ark. 
837 ; 5 Col. 840 ; 40 III 846 ; 64 id. 856 ; 142 
id. 802 (oonfra, 46 111. App. 596 ; see 81 id. 
592 ; 144 Ill. 653 ; 147 id. 659); 13 B. Monr. 
257 (see also 88 Ky. 259); 11 Md. 148; 56 
id. 439 (a genuine and disputed signature 
on the same page are not subject to com¬ 
parison by the jury ; 14 id. 566) ; 42 Mich. 
473 ; 0? id 222 (but in a later case irrele¬ 
vant papers were admitted which had been 
shown to the party, denying the signature 
in dispute, on nroes-exam ination ; the court 
expressly stating that the case was differ¬ 
ent ; 60 Mich. 287); 8 Mont. 262; 1 Pac. 
Rep. (N. Mex.) 170; 1 N. Dak. 30 ; 2 R. I. 
819 ; 10 W. Va. 49; 28 Tex. 211 ; 67 id. 567; 
69 id. 700 ; 82 id. 259 ; but papers otherwise 
in the oase must be admitted or proved to 
be genuine; 47 id, 603 : 29 W. Va. 147. 


In some if not all of the states in which 
the subject is now regulated by statute the 
prior decisions were in support of this rule ; 
5 Houst. 220 ; 5 Neb. 247 (see 31 id. 124): 
75 N. Y. 288 ; 95 id. 73; 2 Hei B k. 206 ; 8 
Baxt. 42 (but where no objection was inter¬ 
posed signatures admitted to be genuine 
were given to the jury for comparison ; 90 
Tenn. 167); 82 Wis. 34. 

In some states the decisions indicate a 
tendency to allow comparison by the jury 
and experts where the genuineness is not 
denied or is conceded or the party is estopped 
to deny it. In Missouri earlier decisions ex 
cludea irrelevant papers but permitted com¬ 
parison both by jury and experts with 
papers otherwise in the case ; 29 Mo. 886 ; 
83 td.698 ; and later ones permitted it with 
other papers as to which no collateral issue 
could be raised, as if the genuineness was 
proved or the party was estopped to deny 
it or if they belonged to the witness who 
was acquainted with the handwriting iu 
dispute ; 15 Mo. App. 460 ; 67 Mo. 880 (and see 
91 Mo. 399); and in North Carolina com¬ 
parison by the jury was not permitted even 
with papers in the case ; 1 Ired 16 ; 3 Jones 
407; 101 N. C. 119; but it has been allowed 
by experts with papers admitted to be 

?;eaume and otherwise in evidence ; 70 id. 
42 ; and see 113 id. 688. 

In Indiana the decisions are conflicting 
but comparisons are allowed, in most 
casKaboth by jury and experts, if the paper 
is genuine, otherwise by experts alone ; 32 
Ind. 472; 43 id. 381 ; 46 id. 88. See 60 id. 
241 ; 66 id. 123 ; 78 id. 04. The later cases 
allowed comparison by experts as well as 
by the jury ; 103 Ind. 14; 120 id. Iv 8. 

In many states comparison is permitted 
with genuine documents, without respect 
to relevancy ; and usually when it is allow¬ 
ed at all it may be made by experts as well 
as by the jury. 

There has, nowrver, been some indisposi¬ 
tion to permit experts to make the com¬ 
parison. It has been permitted by the jury 
and experts; 1 Root 308 ; 9 Conn. 55; 10 
Kan. 335 ; 47 id. 242; 17 Pick. 490; 85 
Minn. 425 ; Wright 298 ; 80 Ohio St. 195 ; 8 
Utah 11; in some cases it has been allowed 
by the jury; 14 Me. 482; 143 Mass. 23; 5 
Vt. 532; 39 id. 225 ; 58 N. H. 150 ; and in 
othen by experts; 53 Me. 0 ; 110 Mass. 831 ; 
50 Miss. 24; 53 N. H. 452 ; 54 id. 450 (after 
much fluctuation); 82 Va. 1 ; 80 Cal. 82 ; 
but it.was not permitted with a press copy 
of a disputed writing, though semblc that 
the original might have been used ; 00 Cal. 
525. The signatures used for comparison 
must be genuine ; 89 Conn. 218. 

In Pennsylvania and South Carolina until 
the late statute of the former state, infra , 
the decisions were substantially in accord. 
When there was conflicting direct evidence, 
only the jury might make comparison vith 
papars duly proved; 10 S. a R. 110 ; 8 
Watts 321; 82 Pa. 211; 90 id. 480 ; 155 id. 
453; 1 MoMull. 120; 2 McCord 510; 3Brev. 
51. The evidence of genuineness of a paper 
offered for comparison must be conclusive ; 
6 Whart. 281; 93 Pa. 128 ; and comparison 
oould only be made by witnesses acquainted 
with the party's writing; 1 S. A K. 833; 
28 Pa. 318. In criminal cases expert testi¬ 
mony is allowed ; Pennsylvania act of 1860, 
Maroh 81, § 55, P. L. 284. 

A recent statute of Pennsylvania (1895, 
kay 15, P. L. 09), codifying the law on this 
subject, enacts, (1) That the opinion of those 
acquainted with the handwriting of the 
supposed writer, and of experts, shall be 
deemed relevant; (2) That experts may 
oompare the disputed writing with others 
admitted or proved to the j udge's satisfac¬ 
tion to begenuine ; (3) That experts may be 
required by counsel to state in full the 
ground of their opinions ; (4) That the ques¬ 
tion shall still be one entirely for the jury ; 
and (5) That the act shall apply to all courts 
and all persons 1 laving authority to receive 
evidence. 

In several states, including some in which 
the oourts had adhered to the English rule, 
the question has been settled by statute 
permitting the comparison of handwriting. 
Anwnff the states which have legislated 
upon tne subject are California, Delaware, 
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Georgia, Iowa, Louisiana, Nebraska, New 
Jersey, New York, Tennessee, Wisco ns i n , 
and Pennsylvania as above stated. The 
moat common form of such statutes is to 
authorise comparison of a disputed writing, 
with any writing proved to the court to be 
genuine, to be made by a witness and to 
permit the submission ot such writings and 
evidence of witnesses respecting the same, 
to the court and iury os evidence of the 
genuineness or otherwise of the writing 
In dispute. Tl» tendency in the Unit* a 
States is in the direction of the rule estab¬ 
lished under these statutes. It is not with¬ 
in the present purpose to 6tate all the deci¬ 
sions or to indicate the exact condition of 
the law in the several states. For any 
special case recourse should be had to the 
decisions and statutes of the particular 


state. 

Under a statute providing that“ evidence 
respecting the handwriting may also bo 
given by comparison, made by a witneee 
skilled in such motters, or the jury, wit* 
writings admitted or treated as genuine, 
by the party against whom the evidence is 
offered^ papers not otherwise competent 
are admissible for the purpose of enabling 
the jury to make a comparison ; 147 U. S. 
130 ; 56 Fed. Rep. 384, 

Prior to the statute of 17 nnd 18 Viet, 
already cited the English rule as to com¬ 
parison was subject to certain exceptions 
which have been said to be as well settled 
as the rule itself; Bradley, J., in 91 J. S, 
270; one of these was the admission of 
ancient writings; see supra ; the other is 
that if a paper admitted to be in the hand¬ 
writing of the pereon in question is in evi¬ 
dence for some other purpose in the cause, 
the signature in question may be compared 
with it by the jury. This is a settled rule 
of the American courts, including those 
which adhere to the English rule against 
comparison as well as those which, either 
under statute or decision, admit it; id. ; 75 
N. Y. 238 ; 113 N. C. 088 ; 120 Ind. 100 ; 144 
III. 052 ; 72 Mich. 205 ; 00 la. 073 ; 50 Fed. 
Rep. 381; 123 U. 8. D07, 414; 151 id. 808; 
137 id. 127. 


A writing specially prepared for the pur¬ 
pose of comparison is inadmissible on a 
question of genuineness ; 131 U. S. 303. A 
party cannot himself write specimens for 
the instruction of witnesses ; Whart. Ev. § 
715; nor can he make test writings to be 
used for a comparison of hands ; 110 Ma^s. 
155; 128 id. 46 ; 04 Cal. 834 ; 151 U. S. 803. 

In England, by statute, a person ^hose 
handwriting is in dispute, may be called 
upon by the judge to write in his presence, 
and such writing may be compared with 
the writing in question ; Whart. Ev. § 700. 
8ee 4 F. & F. 490; 45 Me. 534, contra , 62 
Conn. 515, 

On cross-examination, other writings not 
in the case may be shown to the witness, 
and he may be asked whether they are in 
tbe handwriting of the party in question ; 
if so declared by the witness, they may be 
shown not to be genuine and given to the 
jury for comparison ; Whart. Ev. 6 710 : 
see 11 Ad. & E. 822. 

Experts may be permitted to testify as to 
whether handwriting is natural or feigned ; 
Tayl. Ev. 1209. 1590 ; 43 Pa. 9; 69 id. 
225 ; 116 Mass. 331; 37 Miss. 461 ; as to the 
nature of the ink used ; 30 N. Y. 385 ; 84 Pa. 
865; whether the whole of an instrument 
was written by the same person, at the same 
time, and with the same pen and ink ; 34 
Pa. 3C5; 11 Gray 250 ; 90 Mich. 112; I 
whether the figures in a check have been 
altered ; 18 Ind. 329; see 7 Abb. (N. Y.) N. 
Cas. 113; 32 N. J. Eq. 819 ; 77 Pa. 20; 62 
Ga. 100; 01 Ala. 83 ; 47 Wia. 530 ; 39 Md. 86. 

An expert witness need not be a profes¬ 
sional ; 18 S. C. 509; a merchant and dealer 
in commercial paper is by his vocation 
qualified to some extent to testify as to the 

S enuineness of a signature to a note ; 45 
to. App. 346. But the value of expert tes¬ 
timony as to handwriting, is to be deter¬ 
mined by his opportunity and circum¬ 
stances. If an illiterate man seldom brought 
by his business into familiarity with hand¬ 
writing, his opinion is entitled to much less 
weight than if educated and accustomed to 


correspondence, and seeing people write ; 
37 l ed. Rep. 331. 

The jury are not bound by expert evl- 
denoe further than it accords with their own 
opinions or than they think it is to be cred¬ 
ited ; 31 id. 19 ; proof of a genuine signature 
to a dooument whose authenticity is denied 
casts upon the opposite party the burden of 
showing that the writing above the signa¬ 
ture was forged ; 150 U. S. 812 

Ou a question of the genuineness of the 
signatures of makers of an accommodation 
note, testimony of an expert tbat the or¬ 
dinary handwriting of the nominal payee, 
as shown in letters, was such as to convince 
him that the payee could not successfully 
imitate the handwriting of one of the 
witnesses as easily as that of one of the 
makers of the note, though possibly irrele¬ 
vant, is unimportant ana its admission is 
not ground for reversal; 147 U. S. 150 

Forgeries of handwriting, and paper and 
ink to imitate various degrees of age, are so 
skilfully made, that examination and com¬ 
parison, even by so-called experts, in the 
way heretofore usual in courts of justice, 
are often inadequate and misleading. A 
scientific use of the microscope, photog¬ 
raphy, and chemical agents, will gene¬ 
rally prove a much surer mean9 of discover¬ 
ing truth. See at large on this branch of 
the subject, Dr. Frazer’s valuable Manual 
of the Study of Documents. See, generally, 
works on Evidence ; Hogan, on Disputed 
Handwriting ; 16 Arm L. Rev. 569 ; 17 id. 
21 ; 10 Cent. L. J. 121, 141 ; 12 id. 507; 32 
id. 531 ; 15 Can. L. J. 149, 181; 17 Myere, 
Fed. Dec. 369 ; 20 Weekly L. B. 350 ; 29 
Sol. J. 584 ; 18 Am. L. Reg. 273 ; 21 id. 425, 
489 ; 6 Am. St. Itep. 177 ; 9 id. 29 ; 27 Am. 
L. Reg. 273 ; Expert ; Opinion. 


HANGED, DRAWN, AND QUAR¬ 
TERED A phrase used to describe an 
ancient punishment in England for high 
treason ( q . a), which consisted of first hang¬ 
ing the convicted person, of then taking him 
down while he was still alive and removing 
and burning his bowels, and finally of sever¬ 
ing his head from his body and dividing 
the body into four quarters. Byrne. 

HANGING. Death by the halter, or 
the suspending of a criminal, condemned to 
suffer death, by the neck, until life is ex¬ 
tinct. A mode of capital punishment. 

In Utah a person convicted of a capital 
crime has a right of election between hang¬ 
ing and shooting; Comp. I». § 5131. See 
Crimes; Capital Punishment; Execu¬ 
tion. 

In Old English Law. Pending, at 
hanging the process. Co. Litt. 13a, 266a. 
Remaining undetermined. 1 Show. 77. 

HANGING IN CHAINS. An ancient 
practice of Iianging a murderer, after exe¬ 
cution, upon a gibbet, in chains, near the 
place where the murder was committed. 
Abolished by 4 & 5 Will. IV. c. 26. 

HANGMAN. An executioner. The 
name usually given to a man employed by 
the sheriff to put a man to death, accord¬ 
ing to law, in pursuance of a judgment of 
a competent court and lawful warrant. 

HANGWITE (from Saxon kangian , to 
hang, and wite, fine). Fine, in Saxon law, 
for illegal hanging of a thief, or for allow¬ 
ing him to escape. Immunity from such 
fine. Du Cange. 

HANIG. Some customary labor to be 
performed. Holthouse. 


HAN8E. A commercial confederacy 
for the good ordering and protection of the 
commerce of its members. An imposition 
upon merchandise. Du Cange, Hansa. 

HAN8E TOWNS. A number of 
towns in Europe which joined in a league 
for mutual protection of commerce as early 
as the twelfth century. 


Amsterdam and Bremen were the first two that 
formed it, and they were Joined by others In Ger¬ 
many, Holland, England, France, Italy, and Spain, 
numbering ninety at one time. They made war ana 
peace to protect their commerce, and held coun¬ 
tries In sovereignty, as a united commonwealth. 
They had a common treasury at Lubeck, and power 
to call an assembly as often as they chose. For 


purposes of Jurisdiction, they were divided Into 
four oolleges or provinces. Great privileges were 
granted them by Louis VI. of France and suo 
ceedlng monarchs. One of their principal mage- 
sines was at London. Their power became so great 
as to excite the. Jealousy of surrounding nations, 
who forced the towns within their Jurisdiction which 
belonged to the league to renounce it. Their num¬ 
ber and power became thus gradually reduced, be 
ginning from the middle of the fifteenth century ; 
and tbe last general assembly, representing six 
cities, was held in Lllbeck in 10(w. Of the last three 
remaining cities, Hamburg and Bremen were Incor¬ 
porated Into the German Zoll-Verein In 1088, and 
Lllbeck some years previously, and are now. in sub¬ 
stance, free cities or states constituting part of the 
German Empire. See Zlramem, The Hansa Towns. 
See Cook. 

HANSGRAVE. The head officer of a 
company or corporation. 

HANTNTiQDE (German fiavt , a bond, 
and load, laid.). An arrest. Du Cange ; 
Toml.; Moz. <fe W.; Holthouse. 

HAP. To catch. Thus ‘ ‘ hap the rent, "• 
“hap the deep-poll,” were formerly used. 
Tech. Diet. 

HAPPINESS. The “ pursuit of happi¬ 
ness,” as used in the United States Consti¬ 
tution, is said to be the right to pursue any 
lawful business or vocation, in any manner 
not inconsistent with the equal rights of 
others, which may increase one's prosper¬ 
ity, or develop one’s faculties, so as to give 
to one his highest enjoyment. Ill U. 8. 
757. 

PLAQUE. In Old. Statutes. A hand¬ 
gun, about three-quarters of a yard long. 

HAQUEBUT. A gun. It is all one 
with an harquebuze. Termcs do la Ley; 5 
and 3 E. 6, c. 14. 

HARAC1UM. In English Law. A 
Stud of horses and mares kept for breeding. 
SpeL Gloa 

HARBINGER. An officer of the 
kind's household. Toml. 

HARBOR (Sax. here-berga, station for 
an army). A place where snips may ride 
with safety; any navigable water pro¬ 
tected by the surrounding country; a 
haven. It is public property. 

Harbor Is to be distinguished from “ port," which 
has a reference to the delivery of cargo. See 7 M. 
ft G. 870; » Mete. 371-377 ; 2 B. ft Aid. 460. Thus, 
we have the " sail harbor, basin, and docks of the 
port of Hull." 2 LI. ft Aid. 00. But they are gener¬ 
ally used aa synonymous. Webster, Diet. 

In the United States the control of har¬ 
bors and regulation of dock lines and the 
like is exercised by the states, although 
under the power to regulate commerce the 
federal government annually expends large 
sums or money in the improvement of 
navigation in harbors as well as other navi¬ 
gable waters. 

A state may enact police regulations for 
the conduct of shipping in any of its har¬ 
bors; 7 Cow. 351; Cooley, Const. Lim. 
730; and congress has full power U make 
regulations on the same subject; 12 How. 
299 ; 21 Ind. 450 ; 2 Wall. 450 ; 36 N. Y. 
292. A statute passed for the protection of 
& harbor, which forbids the removal of 
atone, gravel, and sand from the beach, is 
constitutional; 11 Mete. 55 ; and the 
United States has tho authority to make a 
contract for the removal of rock from a 
harbor ; 134 N. Y. 156. 

New harbor lines may be established 
without further legislative authority, and 
Buch establishment is a practical discontin¬ 
uance of the old lines ; 00 Conn. 278. The 
state board of harbor commissioners has 
power to establish harbor lines in front of 
towns; 4 Wash. 0 ; and an act which pro¬ 
vides for the disestablishment of such line* 
is contrary to the state constitution and 
void; 18 Wash. 65; such an act on the 
part of such commissioners does not deprive 
a riparian owner of the right of access to 
his Land, but merely determines the line to 
which he may fill without encroaching on 
public rights; 18 R. I. 504. The mere es¬ 
tablishment of general harbor lines by such 
commissioners is not of itself an injury or 
a taking of the property and cannot be en¬ 
joined ; 152 U. 9. 59 ; 5 DeL Oh. 433. The 
authority to make improvements in har¬ 
bors implies,the power to employ all neces¬ 
sary means thereto • 44 Pac. Itep. !Cal.)238. 
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Id England, as well as Scotland, the right 
to erect and hold ports and liavens is vested 
in the crown ; though a subject may have 
such right by charter, grant, or prescrip¬ 
tion, but in all cases charged with the right 
of the public to use it. In England such 
grantee is bound to repair, hut in Scotland 
only to the extent of the dues received. 

The insufficiency of the common-law 
power led to an extended course of legis¬ 
lation for the control of ports and harbors, 
through what is known in Great Britain as 
the harbor authority , which is vested in 
commissioners or bodies corporate or other¬ 
wise. Such bodies are charged with the 
duty of general supervision of the con¬ 
struction, extension, improvement, and 
lighting of the harbor and collection ol 
dues therefrom. The general consolidation 
act of 10 Viet. c. 871, defined these duties 
and powers in detail as did the general act 
of 24 & 25 Viet. c. 47, supplemented by 
various local acts. 


In Torta. To receive clandestinely or 
without lawful authority a person for the 
purpose of so concealing him that another 
having a right to the lawful custody of such 
person shall be deprived of the same. 2 
wall. Jr. 817. See 5 How. 215 ; 8 MoLean 
681. For example, the harboring of a wife 
or an apprentice in order to deprive the 
husband or the master of them; or, in a 
less technical sense, it is the reception of 

S imons improperly ; Poll, Torts 275; 10 N. 
. 247 ; 5 IlL 498. 


It may be aptly used to describe the fur¬ 
nishing of shelter, lodging, or food clandes¬ 
tinely or with concealment, and under 
certain circumstances, may be equally ap¬ 
plicable to those acts divested of any accom¬ 
panying secrecy ; 55 Fed. Rep. 415. 

Tne harboring of such persons will sub¬ 
ject the harborer to an action for the injury; 
but, in order to put him completely in the 
wrong, a demand Bhould be made lor their 
restoration, for in cases where the harborer 
has not committed any other wrong than 
merely receiving tlie plaintiff’s wife, cliild, 
or apprentice, he may be under no obliga¬ 
tion to return them without a demand ; 1 
Chit. Pr. 584; 2 No. C. Law Rep. 249 ; 5 
How. 215, 227. See Entice. 


HARD CARES. A phrase used to in¬ 
dicate decisions which, to meet a case of 
hardship to a party, are not entirely ccnso¬ 
nant with the true principleof the law. It 
is said of such ; Hard cases make bad law. 
Hard cases must not make bad equity 
more t han bad law ; 6 la. 270. 


HARD LABOR. In those states where 
the penitentiary system has been adopted, 
convicts who are to be imprisoned, as part 
of their punishment, are sentenced to per¬ 
form hard labor. This labor is not greater 
than many freemen perform voluntarily, 
and the quantity required to be.performed 
Is not at all unreasonable. In the peniten¬ 
tiaries of Pennsylvania it consists in being 
employed in weaving, sboAruaking, and 
suen like employment. 

Hard labor was first Introduced Id English prisons 
in 1700. By the Prison Act of 1605. it Is divided into 
two classes, one for males above sixteen years old 

S ie other for males below that axe and females; 
ot AW, 


Hoved. 725. In modern poetical sense a 
suit of armor. The term is sometimes 
used to denote the trappings of a war-horse. 

Harney was the early name for body armor of all 
kinds. Modern writers have tried to discriminate 
between harness as the armor of the eleventh, 
twelfth, and thirteenth centuries, and armor as con¬ 
fined to the plate suits of the fourteenth and fif¬ 
teenth centuries ; but armor Is the modem English 
word for defensive garments of all sorts, and hameu 
in this sense. Is a poetical archaism. Cent. Diet. 

The tackle or furniture of a ship. 

HARO, HARRON. An outcry, or hue 
ind cry, after felons and malefactors. 
Cowel. The original of the clamour de 
haro comes from the Normans. Moz. & 
W. 

HART: A stag or male deer of the for¬ 
est five years old complete. 

HARTER ACT. An act of congress 
of February 18, 1893, 2 Supp. R. S. 81, 
which provides that— u If the owner , , . 
shall exercise due diligence to make the 
said vessel in all respects seaworthy and 
properly manned, equipped, and supplied, 
neither the vessel, her owner or owners, 
agents or charterers shall oecome or be held 
responsible for damage or loss resulting 
from faults or errors in navigation, or in 
the management of said vessel.” 

Under this act it has been held that due 
diligence is not satisfied by the mere aj>- 

Snntment of competent persons to repair. 

ue diligence in repair and equipment 
must be exercised in fact; 68 Fed. Rep. 
919 ; 69 id. 470 ; 74 td. 253. See SHIPPING. 

HASP AND STAPLE. A mode of 
entry in Scotland by which a bailee de¬ 
clared a person heir on evidence brought 
before himself, at the same time delivering 
the property over to him by the hasp and 
staple of the door, which was the symbol 
of possession. Bell ; Ersk. Pr. 433. 

HASPA. In Old English Law. A 
name anciently given to the hasp of a door, 
which was often used in giving livery of 
seisin of premises which include a house. 
The hasp or clasp of a book. Cunningham. 

HASTA(Lat.). A spear which in Ro¬ 
man law was the sign of an auction sale. 
Hastea subjiceie , to put under the spear, 
like the modem phrase put under the ham¬ 
mer signified put up at auotion. Calv. Lex. 

In feudal law it was the symbol of the 
investiture of a fee. Lib. Feud. 2, 2. 

HAT MONEY. In Maritime Law. 
Primage : a small duty paid to the captain 
and mariners of a ship. 

HATTBER. A great baron or lord. 
J3pel. Gloss. 

HAUGH. or HOUGH. Low-lying 
rich lands, lands which are occasionally 
overflowed. Encyc. Diet. 

A green plot in a valley. Wharton. 

HAUL. In an indictment for larceny 
this word is a sufficient substitute for carry, 
in the statutory phrase steal, take and 
carry away, being in the sense used equiv¬ 
alent to it. 108 Ind. 171. 

HAULM, or HELM. Straw Web- 


HARD HEIDIS. In old Scotch 
Law. Lions; coins formerly of the value 
of half pence. 1 Pitc. Crim. Tr. pt. 1. 64, 
note. 

HARDSHIP. See Hard Cases. 

HARIOT. The same as heriot (g. v.). 
Cowel; Termes de la Ley. Sometimes 
spelled Harriott; Wms. Seis. 203. See 

Heriot 

HARMONIZE. Though not strictly 
synonymous with the word “ reconcile,” it 
is not improperly used by a court in in¬ 
structing the jury that it is their duty to 
“ harmonize ” conflicting evidence if pos¬ 
sible. 3 S. Dak. 134. 

HARNASCA. Defensive armor ; har¬ 
ness. Spel. Glos. 

HARNESS. The defensive armor of a 
soldier or knight. All warlike instruments. 


ester. 

HAUR. In the laws of William the 
Conqueror, hatred. Toml. 

HAUSTUS (Lat. from haurire, to 
draw). 

In Civil Law. The right of drawing 
water, and the right of way to the place of 
drawing. L. 1, D. deServit . Freed. Rustic .; 
Fleta, 1. 4, c. 27, § 9. 

TTATTT CHEMTN (L. Fr.). Highway. 
Yearb. M. 4 Hen. VI. 4. 

HAUT ESTRET <L. Fr.). High 
street; highway. Yearb. P. 11 Hen. VI. 2. 

HAUTHONER. A man armed with a 
coat of mail. Jac. L. Diet. 

HAVE. See Habendum : Habe. 

HAVEN. A place calculated for the 
reception of ships, and so situated, in regard 


to tne surrounding land, that the vessel may 
ride at anchor in it in safety. Hale, de 
Port. Mar. c. 2 ; Chitty, Com. Law 2 ; 15 
East 304, 305. See Creek ; Port ; Har¬ 
bor; Arm of the Sea. 

HAW. A small parcel of land so called 
in Kent; houses. Cowel. 

HAWAII. A group of islands in the 
Pacifio Ocean about one thousand live hun¬ 
dred miles from the western coast of Cali¬ 
fornia. A republic was proclaimed and 
a new constitution promulgated July 4, 
1894, succeeding a provisional government 
formed in January, 1893. The constitution 
provides for a president who is elected for 
six years and a cabinet of four members, a 
council of state.of fifteen members, and a 
house of representatives of fifteen mem¬ 
bers. Justice is administered by a supreme 
court sitting in Honolulu with a chief jus¬ 
tice and two associate justices. There ore 
also circuit and district judges as prescribed 
by the legislature. The common law is 
administered as in England and the United 
States and the judicial decisions of those 
countries are of authority in the same way 
as those of each country are referred to in 
the other. 

A treaty for the annexation of Hawaii to 
the United States has recently been negoti¬ 
ated and submitted to the United States 
Senate for its approval. 

HA W B ERK or HAWBERT. A shirt 
of mail Moz. & W. See Fief d’Hauberk. 

HAWGH or HOWGH. A valley. 
Co. Litt. 5 b. 

HAWKER. An itinerant or travelling 
trader, who carries goods about in order to 
sell them, and who actually sells them to 
purchasers, in contradistinction to a trader 
who has goods for sale and sells them in a 
fixed place of business. Superadded to 
this, though perhaps not essential, is gen¬ 
erally understood one who not only carries 
goods for sale, but seeks for purchasers, 
either by outcry, which some lexicogra¬ 
phers conceive ns intimated by the deriva¬ 
tion of the word, or by attracting notice 
and attention to them, as goods for sale, 
by an actual exhibition or exposure of them 
by placards or labels, or by a conventional 
signal, like the sound of a horn for the sale 
of fish ; 12 Cush. 495. To prevent imposi¬ 
tion, hawkers are generally required to 
take out licenses, under regulations estab¬ 
lished by the local laws of the states. See 
46 Minn. 435 ; and these laws have gener¬ 
ally been held to be constitutional; 117 Pa. 
207 ; 110 Mass. 254 ; 51 Ala. 52 ; 57 Ind. 74 ; 
Peddler. One who goes about a village 
carrying samples and taking orders for a 
non-resident firm is not a hawker or ]>ed- 
dler; 135 Ill. 36. It is termed Hawking. 
See 107 Ind. 505. 

See 7 Lawy. Rep. Ann. 667, note. 

HAY. In a bequest. “ Hay ” in a barn 
is included in the words “ All the house¬ 
hold furniture and other property in and 
about the buildings.” 63 Me. 350. 

HAYBOTE (from haye, hedge, and bote, 
compensation). Hedgebote : one of the es¬ 
tovers allowed a tenant for life or for years ; 
namely, material to repair hedges or fences, 
of to make necessary farming utensils. 2 
Bla. Com. 85 ; 1 Wnshb. R. P. 90. 

HAYWARD (from have, hedge, and 
ward, keeping), in. Old English. Law. 
An officer appointed in the lord’s court to 
keep a common herd of cattle of a town : 
so called because he was to see that they 
did not break or injure the hedges of in¬ 
closed grounds. His duty was also to im¬ 
pound trespassing cattle, and to guard 
against pound-breacliee. Kitch. 46 ; Cowel. 

HAZADOR. See Hazard. 

HAZARD. To engage in a wager of 
any kind is a “hazard” within the meaning 
of a statute, providing for a fine for any 
person engaging in any “hazard, or game 
on which money or property is bet, won or 
lost. 100Ky.2,37S. W. 152. 

HAZAR-ZAMIN. A bail or surety for 
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the personal attendance ot another. Mar. 
A W. 

HAZARD. An unlawful game of dice, 
tfuamfor. One who plays at it. Jac. L. 
Diet. 

HAZARDOUS. Risky ; perilous : in¬ 
volving hazard or special danger. See next 
title. 


HEAD OF A FAMILY. House¬ 
holder. one who provides for a family. 1® 
Wend. 470. There must be the relation of 
father and child, or husband and wife ; 3 
Humph. 210; 17 Ala. N. s. 466 ; contra, 20 
Mo. 75 ; 41 Oa. 153. The father being dead, 
the mother is the head of the family; 69 
Pa. 475. See 10 Mass. 135; 45 Ga. 158 ; 9 
How. 581. See Family ; Homestead. 


HEALTH. Freedom irom pain or 
sickness ; the most perfect state or animal 
life. It inay be defined as the natural agree¬ 
ment and concordant disposition of the 
parts of the living body. 

Public health Is an object of th$ utmost Impor¬ 
tance, and lias attracted the attention of the na¬ 
tional and state legislatures. 

By the act of Congress of the 25th of February, 
1700, it is enacted : serf. 1. That the quarantines 
and other restraints, which shall be established by 
the laws of any slate, respecting any vessels arrlv. 
ing in or bound to any port or district thereof, 
whether coming from a foreign port or some other 
port of the United States, snail be observed and 
enforced by all officers of the United States in such 
places ; aeet. 4. In times of contagion the collectors 
of the revenue may remove, under the provisioDB 
of the act, into another district; sect. 6. The Judge 
of any district court may, wbeo a contagious dis¬ 
order prevails in his district, cause the removal of 

C arsons coo fined Id prison under the laws of the 
□ ited States, into another district; sect. 0. In case 
of the prevalence of a contagious disease at the 
seat of government, the president of the United 
States may direct the removal of any or all public 
offices to a placo of safety ; sect. 7. In case of such 
contagious disease at the seat of government, the 
chief justice, or, In case of his death or inability, 
the senior associate Justice, of the supreme court 
of the United States, may Issue his warrant to the 
marshal of the district court within which the su¬ 
preme court is by law to be holden, directing him 
to Adjourn the said session of the said court to sugh 
other place within the same or adjoining district as 
he inay deem convenient. And the district judges, 
under the same circumstances, have the samo 
power to adjourn to some other part of their sev¬ 
eral districts. 

By the act of March 8,1879, ch. 202, £ 1, R. S. Suppl. 
480, eoforced by subsequent acts, a National Board 
of Health was established, to consist of seven mem¬ 
bers appointed by the president, and of four mem¬ 
bers detailed from the departments, whose duties 
shall be to obtain Information upon nit matters 
affecting *he public health, to advise the heads of 
departments and state executives, to make nec¬ 
essary Investigations at any places In the United 
States, or at foreign ports, and to make rules 
guarding against tne introduction of contagious 
diseases Into the country. And their spread from 
state to state. See 143 U. S. 578. 

The protection of cattle from Contagious diseases 
has received legislative attention .in some of the 
states. In Pennsylvania, the governor may make 
proclamation whenever pleuro-pneumouia exists 
among the cattle in any county, and adopt means, 
such aa the quarantining of affected places, to pre¬ 
vent its spread ; act May 1. 1879. The introduction 
of cattle Into Virginia, between March 10. and Octo¬ 
ber 10, without careful inspection, Is forbidden ; 
act April 2,1879 

Closely connected with the subject of Zieaftfi is 
the adulteration of food. See Adulteration. The 
English Sale of Food and Drugs Act (38 & 39 Vlct. 
c. 63, $6) provides that " no person shall sell to the 
prejudice of the purchaser any article of food " not 
of the quality demanded, and authorizes the ap¬ 
pointment of a public analyst with power to ex¬ 
amine and certify samples of food, drinks, and 
drugs; L. R. 4 Q. 6. I>. 233; L. R. 3 Ex. D. 176. A 
state analyst with similar powers has been ap¬ 
pointed In most stRtes. This is a more practical 
measure than has been attempted In the previous 
legislation throughout the country, where tne mode 
of detectipn and proof have been left to the opera¬ 
tion of general rules. 

In Scotland the care of the public health is vested 
In the county council acting through the district 
committee. These authorities are charged with 
the regulation of sewerage, privies, scavenging, 
nuisances, lodging-houses and cellar dwellings, and 
with the prevention of infection. Earsk. Pr. 619; 
Act 1807, $ 04 ; 52 Viet. c. 50. 

Public policy requires that health offi¬ 
cers be undisturbed in the exercise of theii 
powers, unless clearly transcending theii 
authority; 3 Paige 218; 1 Dill. § 369; but 
in so acting such officers must not interfere 
with the natural right of individuals; 21 
Vt. 13 ; 07 id, 502; the people “shall be 
secure in their persona ana homes from 
unreasonable searches and seizures ” ; 10 
Phi la. 94; 40 N. J. Eq. 825. See 140 N. Y. 
68, which case, overruling 32 N. Y. 317, held 
that health officers may not quarantine 
persons refusing to be vaccinated when 
small-pox is imminent. A board of health 
is not a natural or an artificial person, and 
cannot sue or be sued ; 2 Lack. Leg. N. 
(Pa.) 181. A court of chancery can only 
interfere with the trustees of a sanitary 
district where such trustees have acted in 
violation of the law or in a fraudulent 
manner ; 58 Ill. App. 806. 

Offences against the provisions of the 
health laws are generally punished by fine 
and imprisonment. They are offences 
against public health, punishable by the 
common law by fine and imprisonment, 
such, for example, as selling unwholesome 
provisions. 4 Bla. Com. 102; 2 East, PI. 
Cr. 822; 0 id. 133 ; 3 Maule & 8. 10 ; 4 
C&mpb. 10. 

Mandamus will issue to compel a board 
of health to award compensation to one 


HAZARDOUB CO J* TJtlACT. A con¬ 
tract in which the performance of that 
which is one of its objects depends on an 
uncertain event- La. Civ. Code, art. 1709. 
See 1 J. J. Marsh. 596 ; 3 id. 84 ; Maritime 
Loan. 

In a fire insurance policy, the terms 
"lnzardous," “extra hazardous,'’ “spe¬ 
cially hazardous," and * * not hazardous,” are 
well understood technical terms, having 
distinct meanings. A policy covering only 
goods “ hazardous ’’ and “ not hazardous * 
cannot be made to cover ^oods or mer- 
clumdisc “extra hazardous' or “specially 
hazardous; *' 38 N. Y. 364. 

On the other hand, it has been held that 
“hazardous" and “extra hazardous ” are 
terms having no technical meaning, but are 
*o be taken in their popular sense of danger¬ 
ous and extra dangerous; 50 Minn. 409. 
iee Risks and Perils. 

HAZING. "Hazing" is defined to be 
striking, laying open hands upon, treating 
with violence, or offering to do bodily harm 
to a new cadet with intent to punish or injure 
him; or other treatment of a tyrannical, 
abusive, shameful, insulting or humiliating 
nature. 158 Ky. 207, 164 S. W. 808. 

HE. Properly a pronoun of the mascu¬ 
line gender, out usually construed in stat¬ 
utes to include both sexes and corporations. 
Where in a written instrument, a person, 
whose name was designated by an initial 
is referred to as “ he,” it is not conclusive 
that such person is a man, but the contrary 
may be shown by parol; 71 Cal. 38. See His. 

HE WHO SEERS EQUITY MUST 
DO EQUITY. This is a general princi¬ 
ple applicable to all classes of cases whenever 
necessary to promote justice, and requires 
that any person seeking the aid of equity 
shall have accorded, shall offer to accord, or 
will be compelled to accord, to the other 
party all the equitable rights to which the 
other is entitled in respect to the subject 
matter. Relief inconsistent with the equities 
of the adverse party will be denied, and where 
the granting of relief raises equitable rights 
in favor of the defendant, the according of 
such rights will be imposed aa a condition 
of granting the relief. It is on this principle 
that one who has failed to perform his own 
obligations under a contract cannot compel 
the others to perform. 161 Ky, 264, 170 
K W. 642. 

HEAD. The principal source of a 
stream. Wehet. Diet. The head of a 
creek will be taken to mean the head of 
its longest branch, unless there be forcible 
evidence of common reputation to the 
contrary ; 2 Bibb 112. 

The principal person or chief of any or¬ 
ganization, corporation, or firm. 

HEAD-COURT. Courts formerly held 
in'Scotland yearly by sheriffs, stew arts, and 
barons who had certain civil and criminal 
jurisdiction prior to 20 Geo. II. c. 50, by 
which the obligation of the vassals to at¬ 
tend these courts was abolished. Ersk. 
Prim 84-40. 

HEAD OF A GREER. The ‘bead 
of a creek” means the source of the longest 
branch unless general reputation had given 
the appellation to another. 2 Bibb. (Ky.) 
112 . 

HEAD OF A DEPARTMENT. In 

1G9, Rev. Stats., the term means the Secre¬ 
tary in charge of a great division of the 
executive branch of the Government like 
the State, Treasury, and War, who is a 
member of the Cabinet. It does not include 
beads of bureaus or lesser divisions. 252 
l*. 8. 515, quoting 90 U. S. 510. 


HEAD-LAND. In Old English Law. 

A narrow piece of un ploughed land left at 
the end of a ploughed field for the turning 
jf the plough. Called, also, buff. Ken- 
nett, Paroch. Antiq. 587 ; 2 Leon. 70, case 
93 ; 1 Litt. 18. 

HEAD MONEY. A name popularly 
applied to a tax on aliens landing in the 
United States under U. S. Rev. Stat. 1 
Supp. 870. Such tax by a state is uncon¬ 
stitutional ; 99 U. S. 259; but as a federal 
regulation of commerce it is valid ; 112 id. 
580. See Imjctoration. 

Under the act of Congress of August 3, 
1882, 22 Stat. 214, an act to regulate immi¬ 
gration, the first section provides that there 
shall be levied, collected, and paid a duty 
of fifty cents for each and every passenger, 
not a citizen of the United States, who shall 
come by steam or sail vessel from a foreign 
port to any port within the United Stntes. 
This tax upon such passengers has been 
termed "head money," "capitation tax," 
etc. 112 U. S, 589. Such a tax is constitu¬ 
tional when imposed by Congress (Id.), but 
unconstitutional when imposed by a State. 
92 U. S. 275. See Commerce witb Foreign 

N A.TIONS. 

HEAD-NOTE. The syllabus of a re¬ 
ported case. 

A statement of the points decided in a 
ease, and preceding the printed report 
thereof. Anderson. 

HEAD-FENCE. An exaction of 40d. 
or more, collected by the sheriff of North¬ 
umberland from the people of that county 
twice in every seven years, without ac¬ 
count to the king. Abolished by 23 Hen. 
VI. c. 0, in 1444. Cowel. 

HEAD-SILVER. A name sometimes 
given to a Common Fine (q. v.). Also said 
to be a fine of £40 levied by the sheriff 
upon the inhabitants of Northumberland, 
twice in seven years. 

Dues paid to lords of leets. Also given 
as synonymous with "head-pence" (q. t\). 
Wharton. 

HEAD OF A STREAM. In deter¬ 
mining the "head of a stream” which has 
several branches it was held that branch to 
be the main fork which furnishes the main 
volume of water. 64 S. W. 501. 

HEADBOROUGH. In English 
Law. An officer who was formerly the 
chief officer in a borough, who is now sub¬ 
ordinate to the constable. Originally the 
chief of the tithing, or frank pledge. St. 
Armand, Leg. Power of Eng. 88. See 'De¬ 
cennary. 

HEADER. Ab Used In Mining. 

“Headere” are long pieces of plank support¬ 
ing a large area of the roof and supported by 
two props, one at each end. 160 Ky. 671, 
170 S. W. 14. 

HEAFODWEARD. A service ren¬ 
dered by a thane ot a geneath or villein, 
the precise nature of which is unknown 
Anc. Eng. Inst. 

TTBl A T .GEMOTE. Halimote (q. v.). 

HE Ali SFANQ (from Germ, hals, neck, 
fangen , to catch). A sort of pillory, by 
which the head of the culprit was caught 
between two boards, as feet are caught in 
a pair of stocks. 

“ The fine which every man would have 
to pay in commutation of this punishment, 
had it been in use,”—for it was very early 
disused, no mention of it occurring in the 
laws of the Saxon kings. Anc. Laws & 
Inst, of Eng. Gloss; Spelm&n, Gloss. 
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whose property it has occupied or destroyed 
to prevent the spread of contagious disease, 
when such board of health has refused so 
to do ; 07 N. W. Rep. (Mich.) 1094. 

Injuries to the health of particular indi- 
viduals are, in general, remedied by an ac¬ 
tion on the case, or perhaps, in some in¬ 
stances, for breach of contract, and may 
be also by abatement, in some cases of 
nuisance. See 4 Bla. Com. 197; 81 Ky. 
171; 26 Mo. App. 253; Billings; Parker & 
Worthington, Pub. Health ; Upton, Health 
Stat.; Nuisance ; Abatement ; Quaran¬ 
tine ; Contaqious Diseases ; Vaccina¬ 
tion. Good Health 

HEALTH OFFICER. The name of 
an officer invested with power to enforce 
tbe health laws. Hie powers and duties of 
health officers are regulated by local laws. 

TTKATV l'flY- Free from disease or 
bodily ailment or from a state of the system 
susceptible or liable to disease or bodily 
ailment. 13 Ired. 857. 

HEARING. In Chancery Practice. 
The trial of a chancery suit, 34 Wie. 165 ; 
112 Mass. 339. 

The hearing is conducted as follows. When the 
cause (s called on in court, the pleadings on each 
aide are opened in a brief manner to the court by 
the junior counsel for the plaintiff; after which the 
plalntlff'B leading counsel states the plaintiff's case 
and the polats In issue, and submits to the court 
his arguments upon them. Then the depositions (if 
any) of the plaintiff's witnesses, aud such parts of 
the defendant's answer as support the plaintiff's 
case, are read by the pLstntlff's solicitor; after 
which the rest of the plaintiff's counsel address the 
court. Then the Bame course of proceedings la ob¬ 
served on the other side, excepting that no part of 
the defendant's answer can be read In his favor if it 
be replied to. The leading counsel for the plaintiff 
is then heard In reply; after which the court pro¬ 
nounces the decrees. 14 Vlner, Abr. 233 ; Com. Dig. 
Chancery , (T 1, 2, 8); Daniell, Chanc. PracL 

In Criminal Law. The examination 
of a prisoner charged with a crime or mis¬ 
demeanor, and of the witnesses for the ac¬ 
cused. See Examination. Final Hearing 

HEARSAY EVIDENCE. That kind 
of evidence which does not derive its value 
solely from the credit to be given to the 
witness himself, but rests also, in part on 
the veracity and competency of some other 
person. 1 Pliill. Ev. 185. 

Hearsay evidence is incompetent to estab¬ 
lish any specific fact, which fact is in its 
nature susceptible of being proved by wit¬ 
nesses who apeak from their own knowl¬ 
edge ; this species of testimony supposes 
some better which might be adducea in a 
particular case and its intrinsic weakness, 
its incompetency to satisfy the mind of the 
existence of the fact, and the frauds which 
might be practiced under its cover combine 
to support the rule that it is inadmissible ; 
110 U. S. 581; 7 Cra. 295. 

The term applies to written os well as 
oral matter; but the writing or words are 
not necessarily hearsay, because those of a 
person not under oath. Thus, information 
on which one has acted ; 2 B. <x Ad. 845 ; 
9 Johns. 45 ; the conversation of a person 
suspected of insanity ; 3 Hagg. Eccf. 574 ; 
2 Ad. A E. 3 ; 7 id. 813 ; see 51 Kan. 720 ; 
24 S. W. Rep. (Tex.) 894; replies to in¬ 
quiries ; 8 Bing. 320 ; 5 Mass. 444 ; 11 Wend. 
1 10 ; X Conn. 887 ; 29 Ga. 718 : general rep¬ 
utation ; 2 Esp. 482 ; 88 Ala. N. 8. 425; 87 
Mioh. 69; expressions of feeling; 8 Bing. 
370 ; 8 Watts 355 ; 4 M’Cord 88 ; 18 Ohio 
99; 7 Cush. 5S1 ; 1 Head 873; see 45 Me. 
393 ; general repute in the family, in ques¬ 
tions of pedigree ; 13 Ves. 140, 514 ; 2 C. & 
K. 701 ; 4 Rand. 607 ; 8 Dev. &. B. 91; 18 
Johns. 37 ; 2 Conn. 847 ; 6 Cal. 197 ; 4 N. 
H. 871 ; 1 How. 281 ; 155 Mass. 461; see 84 
Ky. 403 ; 28 Vt. 416; a great variety of dec¬ 
larations ; see Declaration ; Evidence ; en ¬ 
tries made by third persons in the discharge 
of official duties ; 8 B. & Ad. 890 ; 4 Q. B. 
132; and see 8 Wheat. 826; 15 Mass. 880 ; 6 
Cow. 102; 16 8. & R. 69; 4 Mart. la. N, 8. 
888 ; 12 Vt. 178 ; 15 Conn. 206 ; entries in the 
party's shopbook; 0 8. A k 285 ; 4 Mass. 
455 ; 2 M’Cord 328 ; 1 Halst. 95 ; 1 la. 68; 
1 Green]. Ev. § 119 ; Tayl. Ev. 620; or other 
hooks kept in the regular course of busi¬ 
ness ; 10 Ad. & E. 508 ; 8 Wheat. 820 ; 15 
Mass. 880 ; 20 Johns. 168; 15 Conn. 206; 


inducements of part ial pay me nts ; 2 Campb. 
821; 4 Pick. 110 ; 17 Johns. 182 ; 2 M’Cord 
418; declarations as to boundaries; 125 
U. S. 321 ; have been held admissible as 
original evidence under the circumstances, 
ana for particular purposes. One may 
testify to his own age, where it is shown 
tliat his father and mother are dead ; 49 
Kan. 780 ; 53 N. W. Rep. (Minn.) 541; 108 
N. (J. 747. See as to age, 11 Cent. L. J. 401. 

As a general rule, hearsay reports of a 
transaction, whether oral or written, are 
not admissible as evidence; 1 Greenl. Ev. 
§ 124 ; 9 Ind. 572 ; 6 Iowa 582; 14 La. Ann. 
830 ; 6 Wis. 03; 68 Hun 412 ; 97 Ala. 639; 
5 C. C. App. 220 ; 0 id. 428 ; 86 Ky. 605; 
77 Ga. 563. The rule applies to evidence 
given under oath in a cause between other 
litigating parties ; 1 East 378 ; 8 Term 77 ; 
7 Cra. 296. 

At one time in England it was held on 
the authority of Luttarell v. Reynell, 1 Mod. 
282, tliat hearsay evidence of a witness* 
previous declarat ons might be admitted to 
confirm his testimony by showing that he 
“ was constant to himself " ; but this theory 
of confirming a sworn statement by declara¬ 
tions not under oath was abandoned in 
England ; Buller, J., in 8 Doug. 242 ; and 
(except in a few cases which followed the 
earlier English case) repudiated in the 
United States ; Stork. Ev. Sharsw. ed. 258, 
n. 2 ; 12 Am. L. Reg. 1, where the cases 
are collected. 

Matters relating to public interest, as, for 
example, a claim to a ferry or highway, 
may be proved by hearsay testimony ; 1 
Stark. Ev, 195 ; 6M. A W. 234; 1 M. A S. 
679; 19 Conn. 250; but the matter in con¬ 
troversy must be of public interest; 2 B, 
A Ad. 245 ; 29 Barb. 693; 14 Md. 898 ; 6 
Jones, N. C. 459; the declarations must be 
those of persons supposed to be dead; 11 
Price 162; 1 C. A K. 58 ; 12 Vt. 178 ; and 
must have been made before controversy 
arose; 13 Ves. 514; 8 Campb. 444 ; 4 id. 
417. See 103 N. C. 208. The rule extends 
to deeds, leasee, and other private docu¬ 
ments ; 10 B. A C. 17 ; 1 M. A S. 77; maps ; 
2 Moore A P. 525; 19 Conn. 250 ; and ver¬ 
dicts ; 1 East 855; 9 Bingh. 465 ; 10 Ad. A 
E. 151 ; 7 C. A P. 181. Testimony based on 
daily market reports from a commercial 
center comes from a public authentic source 
and is not hearsay; o Tex. Civ. App. 186. 

Ancient documents purporting to be a 
part of the res gestce are also admissible, al¬ 
though the parties to the suit are not bound; 
5 Term 418, n. : 5 Price 312; 4 Pick. 160. 
See 2 C. A P. 440 ; 3 Johns. Cas. 283 ; 1 H. 
A J. 174; 4Denio201. So also declarations 
which form part of the res gestce , which 
explain and give character to what was 
done at the time are not liable to the ob¬ 
jection that they are hearsay ; Stark. Ev. 
Sharwood’s ed. 53, note 1,89, note 1, where 
the cases illustrating this branch of the 
subject are collected and classified by the 
American editor. 

When two persons not speaking a com¬ 
mon language voluntarily agree on a third 
to interpret between them, the latter is to 
be regarded as the agent of each to trans¬ 
late and communicate what he says to the 
other, and such communication to the in¬ 
terpreter is not hearsay, and the party to 
whom it is made may testify to it; 60 Mum. 
91 ; 51 la. 25 ; the weight only of such being 
Affected thereby and not its competenoy; 
157 Mass. 893. 

See Works on Evidence: Stark. Ev. 
Sharsw. ed. 43-66, 185-191 ; 8 Sm. L. Cas. 
9th Am. ed. 1768 ; 37 Alb. L. J. 130 ; 29 Sol. 
J. 181; 5 L. Q. Rev. 265 ; and os to corrobo¬ 
ration, 12 Am. L. Reg. 1; Declaration ; 
Dying Declarations ; Evidence* ; Pedi¬ 
gree ; Res Gestje. 

HEARTH-MONEY. A tax, granted 
by 13 A 14 Car. II, c. 10, abolished 1 Will. 
A Mary, St. 1, c. 10, of two shillings on 
every hearth or stove- in England and 
Wales. Jacob, Law Diet. Commonly 
called chimney-money. Id. 

See Fumaqe ; Window Tax ; Inhabited 
House Duty. 

HEARTH-SILVER. A sort of modus 


for tithes, viz.; a prescription for cutting 
down and using for fuel the tithe of wood. 
2 Burn, Eccl. Law 304. 

HEAT OF PASSION. This does not 
mean passion or anger which comes from 
an old grudge, or no immediate cause or 
provocation ; but passion or anger suddenly 
aroused at the time by some immediate 
and reasonable provocation, by words or 
acts of one at the time. 106 Mo. 198. 

iJLKBBERM AN. An unlawful fisher 
in the Thames below London bridge; so 
called because they generally fished at 
ebbing tide or water. 4 Hen* VII. c. 15; 
Jacob, Law Diet. 

HEBBERTHEF. The privilege of 
having goods of a thief and trial of him 
within 6uch a liberty. Cartular, S. Ed- 
mundi MS. 163 ; Cowel. 

HEBBING-WEARS. A device for 
catching fish in ebbing water. Stat. 23 
Hen. VIII. c. 5. 

HEBDOMAD. A week ; a space of 
seven days. 

HEBDOMAD UTS. A week's man; a 
canon, or prebendary in a cathedral church, 
who has the care of tho choir and the 
officers belonging to it, for his own week 
Cowel. 

HECCAGITXM. Rent paid to the lore 
for liberty to use engines called hecks. 
Toml. 

HECKS. The name of an engine U 
take fish in the river Owse near York, cmru. 
23 Hen. 8. cap. 18. Cunningham. 

HECTARE. A measure of land used 
in Mexican land grants, containing 2.471 
acres. 161 U. S. 219. See Vara ; Cordel ; 
Caballeria ; Sitio. 

HKD A. A small haven, wharf, or land¬ 
ing-place. 

HEDAGIUM (Sax. heda , hitha, port). 
A toll or custom paid at the kith or wharf, 
for landing goods, etc., from which an ex¬ 
emption was granted by the king to some 
particular persons and societies. Cartular. 
Abbatiae de Redinges ; Cowel. 

HEDGE-BOTE. Wood used for re¬ 
pairing hedges or fences. 2 Bla. Com. 35 ; 
16 Johns. 15 ; Haybote. 

HEDGE PARSON. See Hedge 
Priest. 

HEDGE-PRIEST. A hedge-parson; 
specifically, in Ireland, formerly, a priest 
who has been admitted to orders directly 
from a hedge-school, without preparation 
in theological studies at a regular college. 
Cent. Diet. 

HEDGE SCHOOL. Formerly, in 
Ireland, a school kept in a hedge corner. 
An open air school. English. See Hedge 
Priest. 

HEDGING. A means by which collec¬ 
tors and exporters of grain or other products, 
and manufacturers who make contracts in 
advance for the sale of their goods, secure 
themselves against the fluctuations of the 
market by counter contracts for the pur¬ 
chase or sale, as the case may be, of an equal 
quantity of the product, or of the material 
of manufacture. It. is none the less a serious 
business contract for a legitimate and useful 
purpose that it may be offset before the time 
of delivery in case delivery should not be 
needed or desired. 198 U. S. 249. 

HEGEMONY. The leadership of one 
among several independent confederate 
states. 

HEGIRA. The epoch or account of 
time used by the Arabians and the Turks, 
who begin the Mohammedan era and com¬ 
putation from the day that Mahomet was 
compelled to escape from Mecca to Medina 
which happened on the night of Thursday, 
July 15th, A. D. 622, under the reign of the 
Emperor Heracliua. Townsend, Diet. 
Data*; Wilson, Gloss. The era begins July 
16th. The word is sometimes spelled Hejira 
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HELO WE-W ALL 


but the former is the ordinary usage. It is 
derived from fcyruA, in one form or An¬ 
other, an oriental term denoting flight, 
departure. 

As the years of the Hegira consist of only 
3M din's" they juv reduced to the Julian 
calendar by multipl> iitg the year of the 
Hegira by 3*1, dividing the produet by 
355. subtracting the intercalary days, or as 
many times as there are four years in the 
quotient, and adding 0-3 to the remainder. 
Tomlin. 


indefeasible right to the inheritance, pro¬ 
vided he outlive the ancestor, 2 Bla. Com. 
906. 

HBIBS, BINinOIABT. In Civil 
Law. Those who have accepted the suc¬ 
cession under the beneAt of on inventory 
regularly made. La. Civ. Code, art. 879. 
If the heir apprehend that the succession 
will be burdened with debts beyond its 
value, he accepts with benefit of inventory, 
and in that case be is responsible only for 
the value of the succession. 


h ki iP RR A young cow which has not 
had a calf. ■ A beast of this kind two years 
and a half old was held to be improperly 
described in the indictment as a cow ; 2 
East, PI. Cr. 618; 1 Leach 105. 

h kim. . At Common Law. He who 
is born or begotten in lawful wedlock, and 
upon whom the law casts the estate in 
lands, tenemeuta, or hereditaments im¬ 
mediately upon the death of his ancestor. 
Thus, the word does not strictly apply to 
personal estate. IVms. Per. Pr. 

Ordinarily used to designate those per¬ 
sons who answer this description at the 
death of the testator. In its strict and 
technical import applies to the person or 
persons appointed hy law to succeed to the 
estate in case of intestacy. 2 Bla. Com. 201; 
52 Ill. 62 ; 139 id. 433 ; 37 S. C. 255. 

The term heir hit, a very different signification at 
common law from what ft has in those states and 
countries which have adopted the civil law. In the 
latter.the term applies to all persons who are called 
to the succession, whether by the act of the party 
or hy operation of law. The person who is created 
universal successor hy a will is called the testamen- 
taiy heir; and the next of kin by blood is, in cases 
of Intestacy, called the heir-at-law, or heir by intea- 
tacy. The executor of the common law is In many 
respects not unlike the testamentary heir of the 
civQ law. Again, the administrator in many re¬ 
spects corresponds with the heir by intestacy. By 
the common law, executors—unless expressly 
authorized hy the will—and administrators have no 
right except . * the personal estate of the deceased; 
whereas the heir by the civil lav is authorized to 
administer both the personal and real estate. 1 
Brown, Civ. Law S44 ; Story, Confl. Laws $ BOB. 

No person is heir of a living person. A 
person occupying a relation which mav be 
that of heirship is, however, called heir 
apparent or heir presumptive ; 2 Bla. Com. 
260 ; and the word heir may be used in a 
contract to designate the representative of 
a living person ; 9 Conn. 272. A monster 
cannot be heir ; Co. Litt. 7 b ; nor at com¬ 
mon law could a bastard; 2 Kent 208. 
See Bastard ; Decent and Distribution. 

In the word heirs is comprehended heirs 
of heirs in in/lntfum ; Co. Litt. 7 b\ 9 a ; 
Wood, Inst. 69. The words “heir” and 
‘ • heirs ” are interchangeable, and embrace 
all legally entitled to partake of the inher¬ 
itance ; 83 Va. 724. 

According to many authorities, heir may 
be nomen collectivum, as well in a deed as 
in a will, and operate in both in the same 
manner as the word heirs; 1 Rolle,. Abr. 
253; Ambl. 453; Cro. Eliz. 313; 1 Burr, 
88 . But see 2 Prest. Eat. 9, 10. In wills. 
In order to effectuate the intention of the 
testator, the word heirs is sometimes con¬ 
strued to mean the next of kin; 1 Jac. & 
W. 883; 51 N. J. Eq. 1 ; and statutory next 
of kin ; 41 L. T. Rep. n. s. 200 ; 2 dawks 
472; the word 14 heir” can be construed as 
“ distributees ” or “ representatives” ; 84 
Penn. 245 ; and children ; Ambl. 273; 36 
8 . C. 88 ; 87 Ga. 230; 91 Tenn. 119; 62 N. 
H. 558 ; 117 Ind. 309; it can be construed 
to mean “ heirs of his body " ; 75 Md. 141 ; 
and grand-children ; 81 Va. 40. Under the 
term “ heirs-at-law” a widow has been 
allowed to share ; 158 Mass. 392 ; 63 Ind. 72; 
but see 137 N. Y. 100. See 12 Lawy. Rep. 
Ann. 721 ; 13 id. 46: .Tarm. Wills 905. See 
Fellow-heir ; Joint-Hjcib 
In a bequest of personalty the word 
44 bfi«" i* used to mean those entitled 
under the statute of distribution in case of 
intestacy ; 138 Pa. 158. 


In Civil Law. He who succeeds to th 
rights and occupies the place of a decease 
arson. See the following titles, an 


H E ! K APPAMwi 1 . One who has an 


HEIR, COLLATERAL. One who is 
not of the direct line of the deceased, but 
comes from a collateral line : as, a brother, 
sister, an uncle and aunt, a nephew, niece, 
or oousin, of the deceased. 

HEIR, CONVENTIONAL. In 
Civil Law. One who takes a succession 
by virtue of a contract—for example, a 
marriage contract—which entitles the heir 
to the succession. 

HEIR BY DEVISE. One to whom 
IftnHa are devised by will; a devisee of lands. 

HEIR, FORCED* One who cannot be 
disinherited. See Forced Heirs. 


HEIR, GENERAL. Heir at oommon 

law. 

HEIR, IRREGULAR. In LotUa- 

iana . One who is neither testament¬ 
ary nor legal heir, and who has been estab¬ 
lished by law to take the succession. See 
La. Civ. Code, art* 874. When the deceased 
has left neither lawful descendants, nor 
ascendants, nor collateral relations, the law 
calls to his inheritance either the surviving 
husband or wife, or his or her natural 
children, or the state; id. art. 911. This 
is called an irregular succession. 

HJSIB AT LAW. He who, after his 
ancestor dies intestate, has a right to all 
lands,,tenements, and hereditaments which 
belonged to him or of which he was seised. 
The same as heir general. 

In its general definition heir at law is 
not limited to ohildren ; it may be and is 
often used, in cases where there are no 
children; it includes parents, brothers, 
sisters, etc. ; 7U.8. App. 63. 

HEIR, LEGAL. In Civil Law. A 
legal heir is one who is of the same blood 
as the deceased and who takes the succes¬ 
sion by force of law. 1 his is different from 
a testamentary or conventional heir, who 
takes the succession in virtue of the dis¬ 
position of man. See La. Civ. Code, art. 
873, 875 ; Diet de Jurisp. Heritier Ugitime. 
There are three classes of legal heirs, to 
wit: the children and other lawful descend¬ 
ants, the fathers and mothers and other 
lawful Ascendants, and the collateral kin¬ 
dred. La. Civ. Code, art. 883. See Howe, 
Stud. Civ. L. 229. 


HEIR-LOOM. Chattels which, con¬ 
trary to the nature of chattels, descend to 
the heir along with the inheritance, and do 
not pass to the executor. 

This word seems to be compounded of heir and 
loom, that la, a frame, via. to weave in. Some 
derive the word loom from the Saxon ioma , or 

S toma, which signifies utensils Or vessels generally. 

owever this may be, tbe word loom, by time, la 
drawn to a more general signification than it bore 
at the first, comprehending all Implements of 
household, as tables, presses, cupboards, bedsteads, 
wainscots, and which, by the custom of some 
countries, having belonged to a house, are never 
Inventoried after the decease of the owner as chat¬ 
tels, but accrue to the heir with the house itself. 
Hinshew ; 9 Poll. & Haiti Ml. 

Cliarters, deeds, and other evidences of 
the title of the land, together with the box 
or chest in which they are contained, the 
keys of a house, and fish in a Ash-pond, are 
heirlooma. Co. Litt. 3 o, 185 b ; 7 Co. 17 b, 
Cro. Eliz. 872 ; Brooke, Abr. Charters, pi. 
13 ; 2 Bla. Com. 427 ; 14 Viner, Abr. 291 : 
Dari. P. P. 16. 

Diamonds bequeathed to one “ BBhead of 
the family ” and directed “ to be deemed 
heirlooms in the family ” are held in trust 
for the legatee and nis successors; 28 

W. R. 592 ; chattels bequeathed upon trust 
to permit the same to go and be enjoyed by 
the person possessed of the title, in the na¬ 


ture of heirlooma, vest absolutely in the ftnt 
taker ; 23 Ch. D. 158 ; and to the testator’s 
nephew to go to and be held as heirlooms 
by him and his eldest son on his decease, is 
held to oreate an exeoutory truet with a 
life interest in the first taker ; L. R. 6 Eq. 
540. An election,by one who takes heirlooms 
under a deed of trust, to take under a will 
did not operate as a forfeiture of the hsir- 
looms as the interest in them was unassign¬ 
able ; 31 Ch, D. 460. 

HEIR PRESUMPTIVE. One, who, 
in the present circumstances, would be en¬ 
titled to the inheritance, but whose rights 
may bo defeated hy the contingency of 
some nearer heir being born. 2 Bla, Com. 
208. In Louisiana, the presumptive heir 
is he who is the nearest relation of the de¬ 
ceased capable of inheriting. This quality 
is given to him before the decease of the 
person from whom he is to inherit, as well 
as after the opening of the succession, until 
he has accepted or renounced it; La. Civ. 
Code, art. 876. 

HEIR, TESTAMENTARY. In Civil 
Law. One who is constituted heir by tes¬ 
tament executed in the form prescribed by 
law. He is so called to distinguish him 
from the legal heirs, who are called to the 
succession by the law ; and from conven¬ 
tional heirs, who are so constituted by a 
contract inter vivos. See HjERES Factus ; 
Devisee. 

HEIR, UNCONDITIONAL. In 
Louisiana. One who inherits without 
any reservation, or without making an in¬ 
ventory, whether the acceptance be ex¬ 
press or tacit. La. Civ, Code, art. 878. 

HEIRESS . A female heir to a person 
having an estate of inheritance. When 
there are more than one, they are called 
co-heiresses, or co-heirs. 

HEIRS. The word “heirs,” in order to 
be a word of limitation, must include all the 
persons in all generations belonging to the 
class designated by the law as “heirs.” 
165 U. S. 578. 

HEIRS OF THE BODY. The 

term “heirs of the body,” when used in a 
deed should ordinarily be given its technical 
moaning. 150 Ky. 60, 150 S. W. 6 . 

There is a well settled distinction between 
the import and technical effect of the words 
“‘heirs of the body” and the word “children” 
as used in wills. 2 Met. (Ky.) 335 ; 2 Met. 
(Ky.) 469. 

“Heirs of the body” mean such of the 
issue or offspring as may by law inherit. 10 
B. Mon. (Ky.) 193. 

Where the term “heirs of her body” is 
used interchangeably with the words “her 
children,” and it is apparent that the l&tter 
were used in the primary sense and the 
former as descriptive, they will be construed 
as words of purchase, ami not of limitation. 
160 Ky. 684, 170 S. W.31. 

“HEIRS” AND “OHtLDRSN”. 
While the word “heirs” if used as a term of 
purchase in a will may signify whoever may 
be such at the testator's death, the word 
“children” as used in the deed . . . should 
be construed as including only those persons 
answering the description at the time of 
execution. 228 U. S. 109. 

HEIRSHIP MOVABLES. In 
Scotch Law. The movables which go to 
the heir, and not to'the executor, that the 
land may not goto the heir oompietely dis¬ 
mantled, such as the best of furniture, 
horses, cows, etc., but not f ungibles. Hope, 
Minor Pr. 538 ; Erskine, Inst, 8 . 8 . 13-17 ; 
Bell, Diet. 

HELD. See Hold. 

HELL. The name given to a place under 
the exchequer chamber, where the king’s 
debtors were confined. Rich. Diet. 

HELM. A tiller ; the handle or wheel 
of a ship ; a defensive covering for the 
head ; a helmet; thatch or straw. 

HELO WE-WALL. The end-wall cov¬ 
ering and defending the rest of the building. 


HELSENG 
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Paroch. Antiq. 573. 

HELSING. A Saxou brass coin, of the 
value of on English half-penny. 

HEMIPLEGIA. See Paralysis. 

HEMOLDBOBH, or HELMEL- 
BOACH. A title to possession. The ad¬ 
mission of this old Norse term into the laws 
of the Conqueror is difficult to be accounted 
for; it is not found in any Anglo-Saxon 
law extant Whart. 

HENCHMAN. A footman ; one who 
holds h ims elf at the bidding of another. 

HENEDFENNY. A customary pay¬ 
ment of money instead of hens at Christ¬ 
mas ; a composition of eggs. Cow. Die. 

HEHTABE. A fine for flight on ac¬ 
count of murder. Domesd. 

HENGEN. A prison for persons con¬ 
demned to hard labor. Anc. Inst. Eng. 

HENGHEN (ergastulum). In Saxon 
Law. A prison, or house of correction. 
Anc. Laws A Inst, of Engl. Gtoes. 

HENGWYTE. In Old English 
Law. An acquittance from a fine for hang¬ 
ing a thief, Fleta, lib. 1, c. 47, § 817. 

HENGWYTE, HENGWITE. See 

Hangwite. 

HENRY I., LAWS OF. See Leges 
Henrici Primi. 

HEOBDFESTE. The master of a 
family ; from the Saxon hearthfaest , fixed 
to the house or hearth. Moz. A W. 

Distinguished from a lower class of freemen 
— viz., folgeras (/ovarii), who had no habi¬ 
tations of their own, but were house retainers 
of their lords. Wharton ; Anc. Inst. Eng. 

HEOEDPENNY, Peter-pence. 
Cow. Die. 

HEOBDWEBCK. In Saxon Law. 

The service of herdsmen, done at the will 
of their lord. 

HEPBURN ACT. An act of Con¬ 
gress, passed in 1906, stating that a carrier 
may not by contract limit the liabilities im¬ 
posed on it by the Interstate Commerce 
Act, and making the initial carrier of an 
interstate shipment liable for any loss or 
injury thereto caused by any connecting 
carrier. 4 Miehie, Carriers, § 3696. 

HEPTABCHY. The name of the king¬ 
dom or government established by the Sax¬ 
ons on their establishment in Britain: so 
called because it was composed of seven 
kingdoms, namely, Kent, Essex, Sussex, 
Wessex, East Anglia, Mercia, and North¬ 
umberland. 

HEB. In an indictment for. rape the 
use of this word is sufficient to show that 
the person alluded to is a female ; 54 Ark. 
660 ; but it has been held that in a written 
instrument the use of the pronoun "his ” to 
designate a person therein named is not 
conclusive that such person is a male, and 
parol evidence will be admitted to show 
that such person is a female ; 71 Cal. 36. 

HERALD (from French k&rault ). An 
officer whose business it is to register gene¬ 
alogies, adjust ensigns armorial, regulate 
funerals and coronations, and, anciently, to 
carry messages between princes and pro¬ 
claim war and peace. 

Id England, there are three chief heralds, called 
kings-at-arms, of whom Garter is the principal. In¬ 
stituted by king Henry V., whoso office Is to attend 
the knights of the Garter at their solemnities, and 
to marshal the funerals of the nobility. The next Is 
Clarertcieux, Instituted by Edward IV., after he be¬ 
came duke of Clarence, and whose proper office Is 
to arrange the funerals of all the lesser nobility, 
knights, and squires on the south side of Trent. The 
third Norroy (north roy), who has the like office on 
the north side of Trent. There are, also, six Inferior 
heralds, who were created to attend dukes or great 
lords In their military expeditions. The office, now- 
over, has grown much into disuse,—so much falsity 
and confusion having crept into their records that 
they are no longer received Id evidence in any court 
of justice. This difficulty was attempted to be rem¬ 
edied by a standing order of the house of lords, 
which requires Garter to deliver to that house an 
exact pedigree of each peer and his family on the 


day of his first admission ; 3 B1&. Com. 106; Encyc. 
Brit. 

HEBATiDRY. (1) The science of her¬ 
alds; (2) an old and obsolete abuse of buy¬ 
ing and selling precedence in the paper of 

causes for hearing. 2 North's Life of Lord- 
Keeper Guilford, 2d ed. btt. 

HERALDS’ COLLEGE. In 1450, 
the heralds' in England were collected into 
a college by Richard II. The earl marshal 
of England was chief of the college, and 
under him were three kings-at-arms (styled 
Garter, Clarencieux, Norroy), six heralds- 
at-arms (styled of York, Lancaster, Chester, 
Windsor, Richmond, and Somerset), and 
four pursuivants-at-arms (styled Blue Man¬ 
tle, Rouge croix, Rouge dragon, and Port¬ 
cullis). This organization still continues. 
Encyc. Brit. 

HERBAGE. In English Law. An 

easement which consists in the right to' 
pasture cattle on another’s ground. A right 
to herbage does not include a right to cut 
grass, or dig potatoes, or pick apples; 4 N. 
H. 803. 

HEBBAGItTM AUTERIUB. The 

first cutting of hay or grass, as distin¬ 
guished from the aftermath. Parooh. An- 
tiq. 459. 

HERBERGAGIUM. Lodgings to re¬ 
ceive guests in the way of hospitality. 
Cowel. See Herbergabr. 

HER BERG ARB. -To harbor ; to en¬ 
tertain. % 

HERBERGATUS. Spent in an inn. 
CoweL See Herberoare. 

HBRB ERY, or HERBURY. An 

inn. Cowel. 

HBRCB, or HERCIA. A harrow. 
Fleta, lib. 2, c. 77. 

It signifies also a candlcstirk set up in 
churches, made in the form of a harrow, 
in which many candles were placed at ihe 
head of a cenotaph. Tomlin. 

HBBOIARB. To harrow. 4 Inst. 270. 

HERCIATDRE. In Old English 
Law. Harrowing ; work with a barrow. 
Fleta, lib. 2, c. 82, § 2. 

HKRCI BOUND A. In Civil Law. 

To be divided. Familia herciscunda , an 
inheritance to be divided. Actio families, 
herciscundas , an action for dividing an in¬ 
heritance. Erciscunda is more commonly 
used in the civil law. Dig. 10, 2; Inst. 8 
28, 4. 

HERD-WERCK. Customary uncer¬ 
tain services as herdsmen, shepherds, etc. 
Anno 1166, Regist. Ecclesioe Cnristi Cant. 
MS.; Cowel. 

HER E A FT E R. Used as an adverb, it 
does not necessarily refer to unlimited 
time ; it is not a synonym for " forever/’ 
It rather indicates the direction in time 
merely to whiok the oontoxt refers, and if 
limited by it. 50 N. J. Eq. 640. 

A term, which of itself will make a statute- 
prospective, and save pending suits. Ander¬ 
son ; 48 Atk. 520. 

i In the future, as contrasted with “hereto¬ 
fore” meaning in time past. In statutes and 
constitutions the words “hereafter” and 
"heretofore” usually relate to the time when 
the enactment takes effect, and not to the 
time of its passage. 15 A. & E. Ency. 2nd 
ed. 336; 63 Ga. 562. But the terms are 
. sometimes held to refer to the date of pas¬ 
sage. Id.; 60 Iowa 29, The word "here¬ 
after,” it has been held, will of itself render 
a statute prospective and save pending 
actions. Id 4S Ark. 520. See Hereto¬ 
fore. 

HKREBANNUM. Calling out the 
army by proclamation. A fine paid by free¬ 
men for not attending the army. A tax for 
the support of the army. Du Cange. 

HBBOTE. The king’s edict command¬ 
ing his subjects into the field. Moz. A W.; 
Cowel. See Hebote. 


HSREDAD. In Spanish Law. A 

portion of land that is cultivated. Former¬ 
ly it meant a farm, haciendo decampo , real 
estate. 

HEREDAD YACENTE (From Lat. 
“ hereditas jocens,” q. v.). In Spanish 
Law. An inheritance not yet entered 
upon or appropriated. White, New Reoop. 
6, 2, tit. 19, c. 2, § 8. 

HEREDERO. In Spanish Law. 

Heir ; he who, by legal or testamentary dis¬ 
position, succeeds to the property of a de¬ 
ceased person. " Hcerea censeatur cum de¬ 
funct o una eademque persona.” Las Par- 
tidas, 7. 9. 18. 

HEREDITAGIUM. In Sioilllan 
and Neapolitan Law. That which is 
held by hereditary right; the same heredi- 
tamentum ( hereditament) in English Law. 
Spel. Gloss. 

HEREDITAMENTS. Things capable 
of being inherited, be it corporeal or incor¬ 
poreal, real, personal, or mixed, and Includ¬ 
ing not only lands and everything thereon, 
but also heir-looms, and certain furniture 
which, by custom, may descend to the heir 
together with the land. Co. Litt. 5 6; 2 
Bla. Cora. 17 ; Clial. R. P. 48; 28 Barb. 838 ; 
84 Iowa 407. By this term such things are 
denoted as may be the subject-matter of 
inheritance, but not the inheritance itself; 
it cannot, therefore, by its own intrinsic 
force, enlarge an estate prima facie a life 
estate, into a fee ; 2 B. & P. 251 ; 8 Term 
508. 

HEREDITARY. That which is the 
subject of inheritance. 

HEREDITARY RIGHT TO THE 
CROWN. The crown of England, by the 
positive constitution of the kingdom, has 
ever been descendible, and so continues, in 
a course peculiar to itself, yet subject to 
limitation by parliament ; but, notwith¬ 
standing such limitation, the crown retains 
its descendible quality, and becomes hered¬ 
itary in the prince to whom it is limited. 
1 Bla. Com. c. 8. 

HEREFARE (Sax.). A going into or 
with an army ; a going out to war (profec- 
tio militaris); an expedition. Cowel; SpeL 
Gloss. 

HEREGEAT. A heriot (q. v.). 

HEREGELD. A tribute or a tax levied 
for the maintenance of an army. Moz. A 
W. ; Spel. Gloss. 

HERENACH. An arch-deacon. 

Cowel. 

HERBS. See Hashes. 

HERESCHIP. In Old Scotch Law. 

Theft or robbery. Pitc. Crim. Tr. pt. 2, 
pp. 26, 89. 

HERESLITA, HERESSA, HER- 
ESSIZ. A hired soldier who departs with¬ 
out license. 4 Inst. 128. 

HERESSA. See Herslita. 

HERESSIZ. See Heresuta. 

• HERESY. An offence which consists 
not in a total denial of Christianity, but of 
some of its essential doctrines, publictyand 
obstinately avowed. What in old times 
used to be adjudged heresy was left to the 
determination of the ecclesiastical judge ; 
and the statute 2 Hen. 4, c. 15, defines here¬ 
tics as teachers of erroneous opinions, con¬ 
trary to the faith and blessed determina¬ 
tions of the holy church. Various laws 
have been passed before and after the refor¬ 
mation explaining wholly or partially what 
is meant by heresy. Heresy is now subject 
only to ecclesiastical correction, by virtue 
of Stat.39 Car. 2, c. 9; 4 Bl. Com. 44; 4Steph. 
Com. 208. See Excommunication. 

Cf. Miscreant. 

HERE i'OCH. A general, leader, or 
commander, also a baron of the realm. Du 
Fresne. 

HERETOFORE. Time past In. dis- 


501 


HIGH COURT OP CHANCERY 


tinction from time present and time future. 
Conn. 156. , 

l ho word in a constitution adopted in 
LS46. means before 1846, and cannot, to 
limit its meaning, be carried back to the 
Hste of a previous constitution. Abbott ; 

1.1 N Y. 37S. 

Heretofore, in a recording act providing 
for recording of mortgages heretofore given, 
construed to include mortgages which ought 
to have been recorded under a previous law. 

Id.; 1 N. J. L 272 O'. Hereafter 

HKRETUM. In Old Records. A 
oourt or yard for. drawing up guards or 
military retinue. . Cowel. ; Jac. L. Diet. 

HEBJSZELD. In Bootoh Law. A 
gift or present made or left by a tenant to 
his lord as a token of reverence. Skene. 

HKHQE. In Saxon Law. Offenders 
who joined in a body of more than thirty- 
five to commit depredation. 

HKRIQALDS. In Old English 
Law. A sort of garment. Cowel. 

HERIOT. In English Law. A 

oustomary tribute of goods and chattels, 
payable to the lord of the fee on the decease 
of the owner of the land. If a man fell 
before his lord in battle, no heriot was de¬ 
manded ; 1 Poll. A Maitl. 298. 

Heriot service is such as is due upon a 
special reservation in the grant or lease of 
lands, and therefore amounts to little more 
than a mere rent. Heriot custom arises 
upon no special reservation whatsoever, but 
depends merely upon immemorial usage 
and custom. See 2 Bla. Com. 97, 422; 
Comyns, Dig. Copyhold (K 18); Baoon, 
Abr.; 3 Saund. ; 1 Vera. 441. 

H RRrH u H l r .TV A species of F.ngliah 
military service. 

H KRI 9CHULDAS. A fine for disobe¬ 
dience to proclamation of warfare. Skene. 

H.K RI BOLN-DI U M. A division of 
household goods. Blount. 

HERIBLET. Laying down of arms. 
Blount. Desertion from the army. Spel. 
Gloss. 

HkkI ST AI i T i. A castle; the station 
of an army; the place where a camp is 
pitched. Spel. Gloss. 

HERITABLE. See Inheritance. 

HERITABLE BOND. Tn Bootoh 
L aw. See Bond. 

HERITABLE JURISDICTION. In 

Scotch Law. Grants of criminal juris* 
diction made to great families for the better 
execution of justice. Abolished by 20 Geo. 
II. c. 43. Bell, Diet. 

HERITABLE OBLIGATION. One 

whose rights and duties descend to the 
heir, so far as the heir accepts the succes¬ 
sion. Howe, Stud. Civ. L 183. O ne 

which permits the heirs of one party to the 
obligation to compel, if necessary, the heirs 
of the other party to carry out the latter’s 
agreement. English. See Obmqation. 

flERrTART.T. RIGHTS. In Scotch 
Law. Rights which go to the heir; gener¬ 
ally, all rights in or connected with lands. 
Bell, Diet. Heritable. 

H KK i I ’i? A R L E SECURITY. Security 
constituted by heritable property. Encyc. 
Diet. 

HERITAGE. In Civil Law. Every 
species of immovable which can be the sub¬ 
ject of property : such as lands, houses, or¬ 
chards, woods, marshes, ponds, etc., in 
whatever mode they may have been ac¬ 
quired, either by descent or purchase. 8 
Toullier 472. See Co. litt. s. 781. 

HERITOR. In Bootoh Law. A pro¬ 
prietor of land. 1 Karnes, Eq. Prin. 

HKfiMA N iJAD (called also, Santa 
Hermandad). In Spanish Law. A fra¬ 
ternity formed among different towns and 
villages to prevent the commission of 


crimes, and to prevent the abuses and vena¬ 
tions to which they were subjected by men 
in power. 

To carry Into effect the object of this association, 
each Tillage and town elected two ulcaldeM,— one by 
the nobility and the other by the community at 
large. Thenehad under their order inferior officers, 
formed Into companies, called cuad vilUroi. Their 
duty was to arrest delinquents and bring them be¬ 
fore the alcaldes, when they were tried substantially 
in the ordinary form. Tills tribunal, established 
during the anarchy prevailing In feudal times, con¬ 
tinued to maintain its organization in Spain for 
centuries; and various laws determining Its Juris* 
diction and mode of proceeding were enacted by 
Ferdinand and Isabella and subsequent monarchs. 
Nov. Recop. til. 33, b. 12. |7. The abuses introduced 
In the exerclae of the functions of the tribunals 
caused their abolition. And the tan Inn hermandades 
of Ciudad Rodrigo. Talavera, and Toledo, the last 
remnants of these anomalous iurisd let ions, were 
abolished by the law of the 7lh May, 1835. 

TyEBMA PHRQDTTTilS Persona who 
have in the sexual organs the Rpi>earance 
of both sexes. They are adjudged to belong 
to that sex which prevails in them ; Co., 
Litt. 2. 7 ; Domat, Lois Civ. liv. 1, t. 2, 8. 
1, n. 9. 

The sexual cliaracteristics in the human 
species are widely separated, and the two 
sexes are very rarely united in the same 
individual; there area few cases on record, 
however, in which both ovaries and testi¬ 
cles were present. In one there were two 
ovaries, a rudimentary uterus, and aBingle 
testicle containing spermatozoa. Am. Text 
Book of Gynaecology. Cases of malforma¬ 
tion are occasionally found, in which it is 
very difficult to decide to which sex the 

g ;raon belongs. See 2 Med. Exam. 814 ; 1 
riand, Med. Leg. c. 2, art. 2, S 2, n. 2 ; Guy 
Med. Jut. 42, 47; 1 Beck, Med. Jur. 11th 

ed. 134 et sea. ; Wharton A 8. Med. Jur. § 
406 etseq. 

HERMENEUTICS (Greek, ipwvtiv, to 
interpret). The art and science, or body 
of rules, of truthful interpretation. It has 
been used chiefly by theologians; but 
Zaohariee, in “ An Essay on General Legal 
Hermeneutics ” (Verauch einer allg, Her- 
meneQtik des Rechte), and Dr. Lieber, in 
his work on Legal and Political Hermen¬ 
eutics, also makes use of it. See Intkpre- 
tation ; Construction. 

HERMER. A great Lord. Jacob. 

HE&MOGENIAN CODE. See Code. 

HERNE8CUS. A heron. Cowel. 

HERNESrOH, or HKRNASIUM. 

Household goods; implements of trade or 
husbandry ; the rigging or tackle of a ship. 
CoweL 

HERO TIDES. Heralds. Du Cange. 

HERFEK. A harrow. Spel. Gloss, 

HERPIOATIO. In Old En g li sh 
Law. A day’s work with a harrow. 
Spel. Gloss. 

HERRING SILVER. This was a 
composition in money for the custom of 
supplying herrings for the provision of a 
religious house. Whart. 

HERSHXP. The crime, in Scotland, 
of carrying off cattle by force; it is de¬ 
scribed as “ the masterful driving off of 
o&ttle from a proprietor’s grounds.” Bell; 
Kos. A W. 

HERUS. A master. Serous facit ut 
herns det, the servant does (the work), in 
order that the master may give (him the 
wages agreed on). Herus dat uf servus 
/ocio/Jthe master gives(or agrees to give, the 
wages), in consideration or, or with a view 
to, the servant's doing (the work). 2 Bla. 
Com. 443. 

H KfllA. An easement. Du Cange. 

HRST CORN. Corn or grain given or 
devoted to religious persons or purposes. 
Cowel; 2 Moh. Ang. 8676. 

HRSTA or HEBTHA. A small loaf 
of bread. 

HID AGE. In Old English Law* A 

tax levied, in emergencies, on every hide of 
land; the exemption from such tax. Bract. 


lib. 2, o. 66. It was payable sometimes in 
money, sometimes in ships or military 
equipments ; e. q. in the year 994, when 
the Danes landed in England, every three 
hundred hides furnished a ship to king 
Ethelred. and every eight hides one pack 
and one saddle. Jacob, Law Diet. 

HIDALGO (spoiled, also. Hijodalgo). 
In Spanish Law. He who, by blood And 
lineage, belong^ to a distinguished family, 
or is noble by descent. Las Parti das 2. 
12 . 8 . 

HIDE (from Sax. hyden, to cover ; so, 
Lat. tectum t from tegere). In Old Eng¬ 
lish Law. A building with a roof; a 
house. 

As much land as might be ploughed with 
one plough. The amount was probably 
determined by usage of the locality ; some 
make it sixty, others eighty, others ninety- 
six, others one hundred or one hundred and 
twenty, acres. Co. Litt. 5 ; 1 Plowd. 167 ; 
Shepp. Touchst. 93 ; Du Cange. 

A hide was anciently employed as a unit 
of taxation. 1 Poll. A Maitl. 847, such 
tax being called hidegild. 

A s much land as was necessary to sup¬ 
port a hide, or mansion-house. Co. Litt. 
o9 a ; Spelinan, Gloss ; Du Cange, Hida ; 
X Introd. to Domesday 148. At present 
the quantity is one hundred acres. Anc. 
Laws A Inst, of Engl. Gloss. See Fur. 
Mwsio 


HIDE AND GAIN. In English Law. 

A term anciently applied to arable land. 
Co. Litt. 85 b. 

HIDE LANDS. In Old English 
Law. Lands appertaining to a htde, or 
mansion. See Hide. 

HI DEL. In Old English Law. A. 

place of protection; a sanctuary. St. 1 
Hen. VII. cc. 6, 6; Cowel. 

HID GILD, or HIDEGILD. A sum 
of money paid by a villein or servant to 
save himself from whipping. Fleta, \. 1, 
o.47, £20. 

h i KRARCH Y Originally, govern¬ 
ment by a body of priests. Stubbs, Const. 
Hist. $ 876. Now, the body of officers in 
any church or ecclesiastical institution, 
considered as forming an ascending series 
of ranks or degrees of power and authority, 
with the correlative subjection, each to the 
one next above. 

HIGH. "High” and low are relative 
tcrm 9 . A thing is Baid to be too high or too 
low when compared to other things. A struc¬ 
ture is said to be high or low according to 
the us-‘s to which it is to be put. 65 S. W. 
454. 

HIGH-BALL SIGNAL. Aa Used In 
Railroad Parlance. The "high-ball” signal 
means that the train can proceed without 
stopping. 156 Ky. 414, 161, S. W. 246. 

HIGH B ATTiiy y. An officer attached 
to an English county court. His duties 
are to attend the court when sitting; to 
serve summons; and to execute orders, 
warrants, writs, etc. Stats. 9 A 10 Viet, 
c. 95, § 33 ; Poll. C. C. Pr. 18. He also has 
similar duties under the bankruptcy juris¬ 
diction of the county courts. Bankruptcy 
Rules 1870, 08. 

HIGH COMMISSION COURT. In 
English Law. An ecclesiastical oourt of 
very extensive jurisdiction, for the vindi¬ 
cation of the peace and dignity of the 
church, by reforming, ordering, and cor¬ 
recting the eoolesiasuoal state and persons, 
and all manner of errors, heresies, schisms, 
abuses, offences, contempts, and enor¬ 
mities. 

It was erected by stat. 1 Eli*, o. 1, and 
abolished by 16 Car. ft. c. 11. 

HIGH COURT OF ADMIRALTY. 

See Admiralty. 

HIGH COURT OF CHANCERY. 

See Chancery; Court of Chancery.. 
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elec trio railway company ; 16? Pa. 63 ; or a 
ns company ; 63 N. V. 886. See Polks: 
Wires. As to other uses of city streets and 
compensation to abutters for damages re¬ 
sulting therefrom, see Eminent Domain. 

The owners on the opposite sides prima 
facie own respectively to the centre line of 
the street; 83 Pa. 124 ; 86 Hun 424 ; 17 N. 

J. Eq. 73. And a grunt of land “ by,” or 
"on, or "along” a highway carries, by 
presumption, the fee to the centre line, if 
the grantor own so far, though this pre¬ 
sumption may be rebutted by wordB show¬ 
ing an intention to exclude the highway, 
such as, " by the side of,” " by the margin 
of,” or other equivalent expressions ; Ang. 
Highw. S 815 ; 11 Me. 463 ; 4 Day 328 ; 13 N. 
H. 881; 8 Meto. 266 ; 8 R. I. 508 ; 60 N. Y. 
609 ; 5 Whart. 18. But, while in most of 
tlie states this is the rule, there are excep¬ 
tions as, in Kansas and Nebraska, where 
the fee of highways is vested in the county ; 
35 Pao. Rep. (Kan.) 894; 46 N. W. Rep. 
(Neb,) 627 ; ana in New York city where 
bv act cf 1813 the f >e is vested in the mu¬ 
nicipality in trust for the public : 27 N. Y. 
188 ; 45 ui. 733 ; 68 id, 593 ; 125 id. 164 ; and 
m Illinois, in the municipality in trust for 
the public ; 75 III. 301 ; 11 id. 554; 67 id. 439 ; 
and it is held that even where the abut¬ 
ting owner doe9 not own the fee in the 
highway, he has special easements therein 
not enjoyed by the public, as those of light, 
air, and access; 36 Hun 427 ; 34 id. 121 ; 9 
id. 240 ; 4 Paige 510; 102 Ill. 64 ; 21 Fed. 
Rep. 309 ; 7 Wall. 272 ; 7 Col. 113 ; 39 Ohio 
St. 333 ; 41 Hun 117 ; 44 N. J. Eq. 120; 103 
Ind. 29. See Frontage. Where the fee of 
a highway is in the adjoining owner, it 
reverts to him upon a discontinuance, vaca¬ 
tion, or abandonment; 8 Bosw. 372 ; 4 Mass. 
439 ; 110 Pa. 370 ; 36 Barb. 136 ; 10 Pet. 26; 
15 Johns. 447 ; 28 Kan. 470. But in Illinois 
it is held that such land reverts to the orig¬ 
inal owner and not to the abutter who ac¬ 
quires title to it after the establishment of 
tne way; 75 Ill. 301. 

In England, the inhabitants of the sev¬ 
eral parishes are prima facie bound to re¬ 
pair all highways lying within them, unless 
Dy prescription or otherwise they can throw 
the burden upon particular persons ; Shelf. 
Highw. 44 ; 5 Burr. 1700; 12 Mod. 409. In 
this country, the English parochial system 
being unknown, this feature of the common 
law does not prevail. The liability to repair 
is here determined by statute, and, in most 
of the states, devolves upon the towhs, or 
other local municipalities; 8 Barb. 645 ; 13 
Pick. 343 ; 1 Humph r. 217; 125 Pa. 24; 74 
Iowa 644. The liability being thus created, 
ite measure is likewise to be ascertained by 
statute, the criterion being, generally, 
safety and convenience for travel, having 
reference to the natural characteristics of 
the road and the public needs ; Ang. Highw*. 
S 259 ; 2 W. & M. 337; 19 Vt. 470 ; 4 Cush. 
807, 865 ; 14 Me. 198. For neglect to repair, 
the parish in England, and iu this country 
the town or body chargeable, is indictable 
as for a nuisance; 2 Wms. Saund. 158, n. 4 ; 
28 N. H. 195; Ang. Highw. § 275; and, in 
many states, is made liable, by statute, to 
an action on the case for damages in favor 
of any person who may have suffered spe¬ 
cial injury by reason of such neglect; 17 
How. 101; 3 Cush. 174 ; 22 Pa. 884 ; 81 Me. 
299 ; Ang. Highw. § 286 ; 83 Va. 355 ; 71 
Tex. 280. But to make a county liable, the 
defect in the highway must have been the 
sole cause of the injury ; 81 W. Va. 477. 
Contributory negligence defeats recovery 
for injuries caused by a defective highway ; 
20 8. C. 140; 97 Mo. 151; 31 W. Va. 477 ; 
77 Ga. 288. The duty of repair may, in this 
oountry, rest on an individual to the excln- 
eiou or the town; 23 Wend. 440 ; or on a 
corporation who, in pursuance of theii 
charter, build a road, and levy tolls for the 
expense of maintaining it; 7 Conn. 86. The 
taking of toll is prima facie evidence of the 
duty ; 1 Hawks 451. 


In Pennsylvania any one or more tax¬ 
payers in a township or road district may, 
upon proper proceedings, and giving a 
bond, acquire a right to make, repair, etc., 
all the roads, and thereupon be free from 
road taxes for a year.; act of Jnne 12,1898. 


Any act or obstruction which incom¬ 
modes or impedes the lawful use of a high¬ 
way by the public, except such as arises by 
necessity from unloading wagons, putting 
up buildings, etc., is a common-law uui- 
sance ; 4 Steph, Com. 294 ; 1 Hawk. PI. Cr. 
c. 76 ; Ang. Highw, § 345; 1 Denio 524 ; 8 
Ohio St. 338 ; 29 Am. L. Reg. 342 ; 145 Pa. 
453; 23/All. Rep. (Pa.)llL5; 43 Pac. Rep. 
(Cal.) 196; 40 Ill. App. 07. A fruit stand 
on a city street is an obstruction ; 0 Gill 
425 ; 73 Ind. 185. The drawing large crowds 
before a shop window ; 1 S. & R. 219 ; the 
stopping teams or vehicles for such a time 
or at Buch a place as unreasonably to inter¬ 
fere with public travel; 3 Campb. 220; 54 
Md. 148 ; 39 OhioSt. 333 ; 85 N. C. 522 ; (but 
a reasonable necessity will justify a tem¬ 
porary obstruction ; 72AVis. 199); collecting 
a noisy and disorderly crowd by music or 
speaking; 19 Pa. 412 ; 64 N. H. 48 ; con¬ 
ducting an execution sale on the street; 
13 3. A R. 403; are nuisances and may be 
abated by any one whose passage is there¬ 
by obstructed; 3 Stepli. Com. 5 ; 5 Co. 101; 
10 Mass. 70 ; 18 Wis. 265; or the person 
causing or maintaining the same may be 
indicted; 1 Hawk. PI. Cr. c. 7G; Tlimnp. 
Fighw. 805 ; 2 Saund. 158, note ; 7 Hill, N. 
Y.575; 13 Mete. Mass. 115; 2 R. I. 493; 29 
Am. L. Reg. 342 ; or may be sued for dam¬ 
ages in an action on the case by any one 
specially injured thereby ; Co. Litt. 56 a ; 

1 Bir.n. 463 ; 7 Cow. 609; 19 Pick. 147 ; 0 
Oreg. 378 ; s. c. 25 Am. Rep. 531, and note ; 

2 Ill. 229; 53 Barb. 029 ; 5 Blackf. 35 ; and 
a court of equity will take jurisdiction of a 
civil action to abate and enjoin the main¬ 
tenance of an obstruction to a highway 
which is a public nuisance ; 47 N. W. Rep. 
(Minn.) 255. At common law the publio 
have no right to pasture cattle on the high¬ 
ways ; 2 H. Bla. 527 ; 16 Mass. 33 ; 5 Wis. 27. 

Disobedience of a city ordinance forbid¬ 
ding the leaving of horses unhitched on 
the street of a city is negligence, for which 
the employer of the driver must answer in 
damages to a person sustaining injuries 
therefrom ; 8 Houst. 562. 

The legislature has power to authorize 
certain obstructions which would other¬ 
wise be & public nuisance, such as the lay¬ 
ing of railroad tracks or bridging of streams 
or constructing sewers, etc., or laying gas 
and water pipes ; 14 Gray 93 ; 12 la. 246 ; 
65 Mo. 325 ; 16 N. Y. 07 ; 31 Wis. 810 ; 57 
Me. 481; 34 Mich. 462; 68 N. Y. 71. 

It is the duty of travellers upon highways, 
for the purpose of avoiding collision and 
accident, to observe due care in accommo¬ 
dating themselves to each other. To ob¬ 
serve this purpose, it is the rule in England, 
that, in meeting, each party shall bear or 
keep to the left; and in this country, to the 
right; 2 Steph. N. P. 984; Story, Bailm. 
§ 599 ; Thomp. Highw. 884 ; 2 Dowl. R, 
255 ; 158 Mass. 40. This rule, however, may 
and ought to be varied, where its observ¬ 
ance would defeat its purpose; 8 C. & P. 
103; 12 Mete. 415 ; 23 Pa. 196. The rule 
does not apply to equestrians and foot-pas¬ 
sengers ; 24 Wend. 465 ; 2 D. Chiptn, 128; 
8 C. A P. 373, 691; 2 Miso. Rep. §88 ; but 
it has been held to apply to tMoycHsts; 82 
AtL Rep. (Pa) 652. It is another riile that 
travellers shall drive only at a moderate 
rate of speed, furious driving on a thronged 
thoroughfare being an indictable offence at 
common law; 1 Pet. 690; 18 id. 181; 8 C. 
A P. 694. In case of injury by reason of the 
non-observance of these rules or. of other 
negligence, as by the use of unsuitable 
carriages or harness, or hones imperfeotly 
trained, the injured party is entitled to 
recover his damages in an action on the case 
against the culpable party, unless the injury 
be in part attributable to his own neglect; 
Ang. Highw. §845; lPick. 345 ; 11 East 60; 
68 Conn. 150 ; 5 W. A S. 544 ; 5 C. A P. 879; 
19 Wend. 899. The legislature has complete 
power to regulate the highways in a Bt&te, 
and may prescribe what vehicles may be 
used on tl*em with a view to the safety of 
the passengers over them and the preserva¬ 
tion of the roads; 97 N. C. 477 ; it may 
regulate the improvement for the public 
good of highways, whether on land or by 
water, subject to the right of congress to 


interpose when such highways are the 
means of interstate ar.cl foreign oommeroe ; 
119 U. S. 548. See Thompson; Pope, 
Highw. ; Elliott, Roads A Streets; Booth, 
Street Ry.; 24 Alb. L. J. 464 ; 83 Amer. A 
Eng. Corp. Cas. 469. 

And see Bicycle ; Bridqe; Turnpike; 
Railroad ; Canal ; Ferry ; Grade Cross¬ 
ing ; River ; Street ; Way ; Nrolgenob ; 
Navigable Waters. Along a Highway. 

HIGHWAYMAN. A robber on the 
highway. 

HIGHWAYS, ROYAL. In ancient 
times there were four royal highways in 
Yorkshire, England, three by land and one 
by water where the king claimed all for¬ 
feitures, even when they ran through the 
land of the nrehbishop or of the earl. Maitl. 
Domesday Book and Beyond 87 ; D. B. i. 
238 h, Alvestone. 

HIQ1EB. In English Law. A per¬ 
son who carries from door to door, and sells 
by retail, small articles of provisions, and 
the like. 

HIGUELA. In Spanish Law.. The 

written acknowledgment given by each of 
the heirs of a deceased person, showing the 
effects he has received from the succession. 

HUB TESTTBUB. Words formerly 
used in deeds, signifying these being wit¬ 
ness. They have been Hi armed since Henry 
VHL Co. Litt.: CovreL 

Words anciently added in deeds, after 'In 
cujus rei testimonium .’ These witnesses 
were first called, then the deed read, and 
their names entered down. This clause of 
hiis leetibus disused since the reign of King 
Henry VIII. Tomlin ; Co. Lit. 6. 

HURA. Fliglit; departure. Given by 
some authorities for Hegira (q. v.). Moz. 
A W. 

HILARY TERM. In English Law. 

A term of court, beginning on the 11th and 
ending on the 31st of January in each year. 
Superseded (1875) by Hilary Sittings, which 
begin January 11th and end on the Wednes¬ 
day before Easter. See Term. 

HIND AS. See Hikdeni Homines. 

EUNDENI HOMINES. A society of 
men in th$ Saxon times. Irani. 

In the time of the Saxons, aLl men were 
ranked into three classes, and value as to 
satisfaction for injuries, etc. according to 
the class in which they were. The highest 
class were valued at twelve hundred shillings, 
and were called tioelf hindmen; the middle 
class valued at six hundred shillings, and 
called eexhindmen; and the lowest at ten 
pounds, or two hundred shillings, called 
twy hindmen; their wives were termed htndae. 
Jacobs ; Brompt. Leg. Alfred, cap. 12, 30, 31. 

HINDBR. To interpose obstacles or 
impediments. 5 Bush. (Ky.) 582. Bee Ob 
STRUCT AND HlNDER. 

HINDER AND DELAY. A phrase 
used to signify an act amounting to an at¬ 
tempt to defraud rather than a successful 
fraud. To put some obstacle in the path 
of, or interpose some time unjustifiably, 
before a creditor can realize what is owed 
out of his debtoFsprqperty. 42 N. Y. Super. 
Ct. 68; 74 N. Y. 507. The question of 
fraudulent intent is one of fact; 9 Cot 8. 
The word " hinder ” is not synonymous with 
“ delay”; 68 Mo. 435. 

HINDMEN. See Hindbni Homines. 

HINDU* LAW. The system of native 
law prevailing among the Gentooe, and 
administered by the government of British 
India. 

In nil the arrangement* for the adminlatratloo of 
justice In India, made by the brlilah jfovemmeiit 
and the East India Company, the principle of re¬ 
serving to the native Inhabitant* the continuance 
of their own laws and usages within certain limits 
y *n uniformly recognized, lhe laws of the 
Hindus and Mohammedans have thus been brought 
into notice In England: oiul art or caa ideally reftwred 
to by writers on English and American law. The 
native works upon these subjects are very numer* 
on*. The chief English republicstfons of tne Hindu 
law are, Cplebcooke’s Digest of Hindu Law. London 
I0M ; 61 r Win. Jones’s Institutes of Hindu Law, 
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1 1,('so :is vis designing directors may desire. 

4 Thomp CVrp . -tui ed . 03S 

tYrt.im re>i net ions niul Umil.ition* have 
born phuvd upon ihe power of holding cor¬ 
porations to hold <t-'d of other corporations. 
The rule h;is be« o < .ihlished tint tiny 
arrangement or in* ut by which it holding 
corporation. or indixuhi.ils as trustees, are 
to hold a majority ot the stock of competing 
corporalions, either carriers or manufac¬ 
turing companies, would he illegal and void 
uhere it resulted in preventing competition, 
v-r where it tended to i rente and foster a 
monopoly, 7J..p.640. 

HOLDING OVER. The act of keep¬ 
ing possession by the tenant, without the 
consent of the landlord, of premises which 
the latter, or those under whom he claims, 
had leased to the former, after the term 
has expired. 

When a proper notice hAS been given, 
this injury is remedied by ejectment, or, 
under local regulations, by summary pro¬ 
ceedings. See landlord and Tenant ; 
Forctbl£ Entry and Detainer. 

The term is also applied to the retaining 
possession of a public office by an incum¬ 
bent, after his term has expired, which is 
not always unlawful, as such action is 
sometimes authorized by statute or com¬ 
mon law, to prevent an interregnum. 

HOLIDAY. A religious festival; a day 
set apart for commemorating some impor¬ 
tant event in history ; a day of exemption 
from labor. Webster, Diet. (Webster 
applies holyday especially to a religious, 
holiday to a secular festival.) In England 
they are either by act of legislation, or by 
ancient usage, and are now regulated by 
the Bank Holiday Act of 1871, extended by 
the act 88 Viet. c. 13. Fasts and thanks¬ 
giving days are also occasionally appointed 
by the crown. See Wharton, Diet.; 3 
Burn, EccL Law 308. 

In the United States there are no ee 
tablished holidays of a religious character 
having a legal status without legislation, 
and the lack of precision in the earlier 
statutes on the subject has given rise to 
much confusion and a great variety of 
definition. It has been said that a legal 
holiday is, ex vi termini , dies non juridieus; 
88 Wis. 873; but this case does not warrant 
so broad a statement; 29 Am. L. Reg. 
139. One thing which seems to be abso¬ 
lutely settled is that a legal holiday does 
not nave the legal relations of Sunday, 
which was clothed with the idea of sanctity 
and is in its very nature dies non juridieus. 
Legal holidays are, however, merely the 
creation of statute law, and the lack of 
uniformity m the statutes of the several 
states makes the term itself very difficult 
of exact definition. The various definition* 
of the term holiday are collected in an 
article on the subject in 29 Am. L. Reg. 137, 
the writer of which thus states the con¬ 
clusion reached after a critical examination 
of them : “ Legal holidays as distinguished 
from the first day of the week are those days 
which are set apart by statute or by exec¬ 
utive authority for tasting and prayer, or 
those given over to religious observance and 
amusements, or for political, moral or social, 
duties or anniversaries, or merely for popu¬ 
lar recreation and amusement under such 
penalties and prohibitions alone as are ex¬ 
pressed in positive legislative enactments/’ 

The earlier statutes in the United States 
had for their object, mainly, the regulation 
of commercial paper falling due on days 
which were by general consent observed as 
holidays Under such statutes it is simply 
provided that such paper payable upon the 
day name d shall be due and payable on the 
day before or the day after. The difference 
in the stat ut e law of several states as to 
tbis point is stated infra. As in the stat¬ 
utes, the day is specified and they are con¬ 
strued with exactness, there is little in the 
way of decision on this subject. It has 
been held that usage at a bank known to 
the parties to a note is sufficient to make a 
holiday such as to change the day for de¬ 
manding payment, at least so far as to 
authorize a tender by the endorser on the 


following day ; 8 Pick. 414. In most of 
the states it is the rule, and such is the 
general commercial usage, to allow only 
two days of grace whore the third would 
fall on a holiday, and to authorize demand 
of payment and protest on the day next 
preceding it. The question when a note 
falling due on a legal holiday which hap¬ 
pens to be Sunday is legally payable is to 
be determined as in the case of anjr other 
note falling due on Buuday. This is bo by 
general usage without special provision bv 
statute, though in some states there is such 
provision. 

The rule of commercial paper as affected 
by holidays has been applied for the sake 
of uniformity to other maturing contracts ; 

3!) Wis. 533. In somea states, as California, 
tho Dakotas, Idaho, and Massachusetts, 
the statutes extend the time for the per¬ 
formance of all contracts, except works of 
charity or necessity, to the next following 
day. 

When a oote falls due on BuDday, or a statutory 
holiday, it Is usually considered due od the preceding 
day union* otherwise provided by statute. 

Judicial proceedings are tl9ually invalid 
on holidays, and in most of the state stat¬ 
utes such proceedings are expressly pro¬ 
hibited, but a mere statutory provision 
requiring that public offices be closed does 
not prevent the sitting of courts or the dis¬ 
charge of judicial duties by judges; 47 
Hun 129; which are valid unless prohibited 
bv a statute : 19 Fla. 64. 

BOLOGRAFO. In Spanish Law. 
Olographi. A term applicable to the paper, 
document, disposition, and more particu¬ 
larly to the last will of a person, which in 
order to be valid must be wholly written, 
signed, and dated by the testator. “ Holo- 
graphum, apud Tcstum, appellatur testa- 
mentum, quod totum vianu testatoris scrip- 
turn est et subsignatum .” 

HOLOGRAPH. What is written with 
one’s own hand. See Olograph. 

HOLY ORDERS. In Eoolesiastioal 

Law. The orders or dignities of the church. 
Those within holy orders are archbishops, 
bishops, priests, and deacons. The form of 
ordination in England must be according 
to the form in the Book of Common Prayer. 
Besides these orders, the church of Rome 
had five others, viz. : eubdeacons, acolytes, 
exorcists, readers, and oetiaries. 2 Burn, 
Eccl. Law 89. 

HOMAGE (anciently hominium, from 
homo). A mere acknowledgment of tenure 
made by a tenant' by knight-service upon 
investiture, in the following form :— 

The tenant in fee or fee-tail that holds 
by homage shall kneel upon both his knees, 
ungirded, and the lord shall sit and hold 
both the hands of his tenant between his 
hands, and the tenant shall say, 44 1 be¬ 
come your man (homo) from this day for¬ 
ward of life, and member, of earthly honor, 
and to you shall be faithful and true, and 
shall bear to you faith for the lands that 1 
claim to hold of you, saving that faith that 
I otare to our lord the king and then the 
lord so Bitting shall kiss him. The kiss is 
indispensable (except sometimes in the case 
of a woman. Du Cange). After this the 
oath of fealty (q.v.) is taken; but this may 
be taken by the steward, homage only to 
the lord. Termes de la Ley. This species 
of homage was called homagium planum or 
simplex, 1 BLa. Com. 867, to distinguish it 
from homagium liaium, or liege homage, 
which included fealty and the services in¬ 
cident. Du Cange; Spelman, Gloss. 

Liege homage was that homage in which 
allegiance was sworn without any reserva¬ 
tion, and was, therefore, due only to the 
sovereign ; and, as it came in time to be ex¬ 
acted without any actual holding from him, 
it sunk into the oath of allegiance. Termes 
de la Ley. 

HOMAGE ANCESTRAL. Homage 
was so called where time out of mind a 
man and his ancestors had held by homage ; 
and in this case the lord who had received 
the homage was bound to acquit the tenant 
of all services to superior lords, and, if 
vouched, to warrant his title. If the tenant 
by homage ancestral aliened in fee, his 


alienee held by homage, but not by homage 
ancestral. Termesde la Ley ; 2 BLa. Com. 300. 

HOMAGE JURY. The jury of a lord’s 
court, or court baron : so called because 

f ;onemlly composed of those who owed 
lornage to the lord, or tho panes curux. 
Kitchen ; 2 Bla, Com. 64, 366. 

HOMAGER. One that is bound to do 
homage to another. Jacob, Law Diet. 

HOMAGIO RE8PECTUANDO. A 
writ to tho escheator commanding him to 
deliver seisin of land to tho heir of full 
age, notwithstanding his homage not done 
which ought to be performed before the 
heir had livery, except there fall out some 
reasonable cause to hinder him. Termes 
de la Ley. 

HOMAGIUM LIGIUM. See Homage. 


HOMAGIUM PLANUM. See 

Homage. 

HOMAGIUM REDDERE. The re¬ 
nunciation of homage, as when a vassal 
made a final declaration of defying his lord, 
of which there was a set form and method 
prescribed by the feudal law. Jac. L. Diet. 

HOMBRE BUENO. In Spanish 
Law. The ordinary judge of a district. 

Hence, when the law declares that a con¬ 
tract, or some other act, is to be conform¬ 
able to the will of the hombre bueno . it 
means that it is to be decided by the or¬ 
dinary judge. Las Partidas 7. 34. 31. 

In matters of conciliation, it applies to 
the two persons, one chosen hy eacn party, 
to assist the constitutional alcalde in form¬ 
ing his judgment of reconciliation. Art. 1J 
chap. 8, decree of 9th October, 1812. 

Arbitrators chosen by litigants to deter¬ 
mine their differences. 

Persons competent to give testimony in a 
cause. L. 1. t, 8. b. 2, Fuero Real. 

HOME. That place or couqtry in which 
one in fact resides with the intention of 
residence, or in which he basso resided, and 
with regard to which he retains either 
residence or the intention of residence. 
Dicey, Confl. L. 81. 

“‘Home’ and ‘domicil’ do not corre¬ 
spond, yet * home ’ is the fundamental idea 
of 4 domicil/ The Law takes the conception 
of 4 home,’ and moulding it by means of 
certain fictions and technical rules to suit 
its own requirements, calls it 4 domicil/ Or 
perhaps tnis may be best expressed by 
slightly altering Westlake’s statement, 

4 Domicil is, then, the legal conception of 
residence,’ etc., and saying, 4 Domicil is, 
then, the legal conception of home/ 4 Do¬ 
micil ’ expresses the legal relation existing 
between a person and the place where he 
has, in contemplation of law, his perma¬ 
nent home.” Jac. Dom. c. 3, § 72. 

Dwelling-place, or home, means some 
permanent abode or residence, with inten¬ 
tion to remain; and it is not synonymous 
with domicil, as used in international law, 
but has a more restricted meaning ; 19 Me. 
293. 

A home and dwelling-place do not, neces¬ 
sarily, continue until another is acquired ; 
it may be abandoned, and the individual 
cease to have any home ; id. One who 
abandons his home or dwelling-house, with 
or without design of acquiring one else¬ 
where, has no home by constmofion, in the 
place abandoned ; .id. 

HOME PORT. Any port within a state 
In whioh the owner of a ship resides. 

The question as to what constitutes a 
foreign port has usually arisen respecting 
the churns of material-men for supplies fur¬ 
nished to the master, and in this respeot it 
ha* been held that the home port of a vessel 
does not necessarily imply tne limits of the 
state in which her owner resides ; 9 Wheat. 
401 ; contra, 1 Blatchf. & H. 66; where 
Charleston, S. C., was held a foreign port in 
respect to New York. 

In England by the Mercantile Law 
Amendment Act it is provided that every 
port within the Unitea Kingdom of Great 
Britain and Ireland, the Islands of Man, 
Guernsey, Jersey, Alderney, and Stark, and 
the islands adjacent to any one of thepi, 
being part of tne dominions of Her Majesty, 
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■hall be deemed a home port; 10 and 20 
Viet. c. 97. flee Boytomby ; Pour. 


HOHS 8 TAI 1 L The mansion-house. 


HOMESTEAD. The home place—the 
place where the home is. It is tne home— 
the house and the adjoining land—where 
the head of the family dwells—the home 
farm. 86 N. H. 166. 

The place of a home or house; that part 
of a man’s landed property which is about 
and contiguous to nia dwelling-house ; the 
land, or town, or city lot, upon which the 
family residence is situated. 24 Ark. 158; 55 
id. 308 ; 47 It An . 580. 

The term necessarily includes the idea of 
a residence ; 24 Tex. 224. It must be the 
owner’s placeof residence—the place where 
he lives ; 23 Tex. 502. 

The homestead laws of various states are 
constitutional or statutory provisions for 
the exemption of & certain amount or value 
of real estate occupied by a debtor as his 
homestead from a forced sale for the pay¬ 
ment of his debts. In some cases restraints 
are placed upon the alienation by the 
ownef of his property, and in some cases 
the exempt property, upon the death of the 
owner, descends to the widow and minor 
children, free from liability for his debts. 
They are of a comparatively reoent origin ; 
51 N. H. 261; but are now said to exist in 
all but seven states ; Thomp. Horn. A Ex. 
Their policy has been eulogized in many 
decided cases. • See 4 Cal. 26 ; 1 Iowa 439 ; 
18 Tex. 415 ; Thomp. Horn. & Ex. § 1. 

Homestead acts have generally received 
a liberal construction ; 45 Mias. 183 ; 86 Vt. 
271 ; 46 N. H. 43, contra, 28 La. Ann. 594, 
665 ; 8 Minn. 58. They cannot be considered 
as in derogation of the common law, inas- 
mnch as. at oommon law, real estate was 
not liable to execution for the payment of 
debts ; Thomp. Horn. & Ex. § 4 ; 7 Mont. 
206 ; but see 16 Minn. 161; 7 Mich. 501; 8 
la. 287. Exemption laws giving a right to 
a homestead are for protection of the 
citizens of the state only ; 87 Tenn. 78 ; 98 
N. C. 804 ; 98 id. 462. 

In some states there is a money limit put 
to the homestead ; in othere a limit of the 
quantity of land exempted. The value, 
under the statute, is the value at the time 
the homestead is designated ; 42 Tex. 199 ; 
contra, 37 Cal. 180. The courts cannot ex¬ 
empt mohey instead of land ; 7 Mich. 500; 
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if the homestead exceeded the constitu¬ 
tional limit of value, and enough of it could 
not be separated and subjected to execution 
to reduce the value to that limit; the prop¬ 
erty would be sold and the constitutional 
amouiit set apart to the debtor. But where 
it can be separated, it will be, although it 
is within the same enclosure and used in 
connection with the dwelling for the use 
of the family ; 89 Ilf. App. 880. In 60 Mo. 
308, it was held that the law confers a home¬ 
stead right only in land and not in the pro¬ 
ceeds of the sale of land. 

The owner of an undivided interest in land 
is not entitled to a homestead exemption 
therein ; 8 Lea 78; 80 La. Ann. 1180 (contra, 
55 Miss. 89 ; 73 Tex. 3 CIO); bo where land is 
held by the parties as partners; 5 S&wy. 848. 
A learned author gives as the conclusive 
test of a homestead—** that the/orm, physi¬ 
cal characteristics, and geography of the 
premises must be, such as, when taken in 
connection with their use by the owner, and 
their value when the statute creates a limit 
as to value, will convey notioeto persons of 
ordinary prudence who deal with him that 
they are his homestead.” Thomp. Horn. & 
Ex, S 104, citing 21 Wall. 481, 42 Tex. 195, 
44 id. 597, as sustaining this doctrine. 

The courts have generally held that the 
mere fact that the debtor carries on bis 
business upon his homestead premises or 
rents out a portion thereof, as in case of one 
who keeps a country tavern ; 16 Cal. 181; 
or uses the lower part of his dwelling for 
business purposes; 22 Mich. 260; or who, 
living in town, keeps boardera and lodgers; 
1 Nev. 607; or one who lets rooms in bis 
dwelling to tenants; 11 Allen 194 ; or who 
rents out part liar a store and uses another 
part for a printing office ; 10 Minn. 154 ; 


does not deprive it of its homestead charac¬ 
ter.” Thomp. Horn. A Ex. § 120; nor does 
he, where he leases the greater part of his 
house to be used asa boarding-house, he re¬ 
taining several rooms in which he and his 
family lived ; 94 Cal. 291. A building may 
not be used exclusively as a residence and 
ye t retain the character of a homestead ; 80 
Wig. 474. A store ; 58 Dl. 425 ; or mill J.9 
Woods 657 (per Bradley, J.); Rituated on 
the homestead lot; a smith^hop separated 
from it byahighway ; 42 Vt. 27 ; abreweiy 
in which the debtor lives with his family; 
2 DilL 889; a lawyer’s office in a separate 
block ; *19 Tex. 871 ; and a garden ad joining 
the dwelling; 70 C&L 815; a business block, 
partly a residence; 3 Okla. 80; part store¬ 
room and part dwelling ; 44 Neb. 269 ; have 
been included within the rule. A house 
built in the business part of the town and 
used principally as a store-building, though 
the owner sleeps in a small back room and 
takes his meals elsewhere, is not a home¬ 
stead ; 95 Ala. 96. And in Iowa a building 
occupied at once for a dwelling and for busi¬ 
ness purposes may be divided horizontally 
and the business part sold in execution ; 4 
la. 368^ but see, contra , Thomp. Horn. A Ex. 
8134, n.; 9 Wls. 70 ; “ and in other states a 
homestead cannot be reserved in tenements 
and separate buildings occupied by tpne- 
ments,although upon the enclosure whereon 
is situated the debtor's dwelling; ” Thomp. 
Horn. & Ex. § 120; 38 N. H. 158; 88 Cal. 
220; 16 Wia. 114. Nor can a person have 
two homesteads at the same time ; 62 Mich. 
873 ; 74 Cal. 266 ; 69 Tex. 248. Where land 
was occupied by a tenant at the time of levy 
and execution, the levy is not void as on a 
homestead because the owner intended at 
some future time to occupy it as a house ; 
92 Mich. 427. 

In Illinois it is said that the homestead 
laws are not to be taken or^y to save a 
mere shelter for the debtor and his family, 
but to give him the full enjoyment of the 
entire lot of ground exempted, to be used 
either in the cultivation of it, or hi the 
erection and use of buildings Op ft, either 
for his own. business or for deriving in¬ 
come in the wa^ of rent; 74 Ill. 200 ; and 
the homestead right may be conveyed 
separately from the fee ; 144 Ill. App. 045. 

There is a conflict of decision as to 
whether a tract of land detached from the 
one on which the homestead dwelling- 
house is built, but used by the debtor in 
connection with it, is exempt. The opin¬ 
ion supported by the weight of authority 
is that it is not; Thomp. Horn. A Hit. § 
145 ; 88 la. 394; 15 Minn. 116 ; 16 Gray : 140 ; 
15 Wia. 635 ; 47 Kan. 580; 55 Ark. 803 ; 83 
Ala. 150 ; contra , 69 N. C. 289 ; 83 Tex. 212 ; 
84 id. 898; 62 Mo. 498 ; 56 Miss. 80. A home¬ 
stead may be designated in an undivided 
interest in lands; 1 Kan. App. 599; hut not 
in partnership real estate; 64 N. W. Rep. 
(Mich.) 834 ; or by a co-tenant in lands held 
in common ; 110 Cal. 198 ; or by a remain¬ 
derman, though after the estate vests in 
possession it may be held as a homestead 
against a judgment creditor ; 115 N. C. 426 ; 
8. o. 26 L. R. A. 814. It may be claimed 
in lands situated in different counties ; 110 
N. C. 520. 


against his creditors; 11 HI. App. 27. A 
homestead right is not forfeited by a con¬ 
veyance of land with the intent to defraud 
creditors ; 98 N. C. 190 ; 87 Ky. 554 ; 40 
Minn. 193 ; 29 8. C. 176. 

Homesteads may be dgsi^n^ted by one of 
three ways:—1, by a public notice of rec¬ 
ord ; 2, by visible occupancy and use; 8, 
by the actual setting apart of the home¬ 
stead under the direction of a court of 
justioe ; Thomp. Horn. A Ex. § 280. Stat¬ 
utory provisions, if they exist, must be fol¬ 
lowed. In the absence of a statutory pro¬ 
vision, filing a declaration of intention to 
designate a certain property as a home¬ 
stead has no legal effect; 4 Cal. 23. The 
right to a homestead existing at the time 
the statute is passed is not affected by a 
declaration under the statute; 47 La. 568. 
As to construction of declarations and what 
is sufficient, see 93 Ga. 619 ; 105 Cal. 95. A 
declaration enures to the benefit of the 
wife whether slie knows of it or not; 
108 id. ; 214; and a wife may make a 
declaration; 96 Ga. 838. As to the designa¬ 
tion of a homestead by occupancy, “ it 
may- be laid down as the prevalent doc¬ 
trine that actual residence by the head 
of the family prior to the contraction 
of the debt, etc., he occupying it as a 
home and with the intention of dedicating 
it to the uses of a residence for liis family, 
will be sufficient to impress upon the 
premises so occupied the character of a 
homestead.” Thomp. Horn. A Ex. § 260. 
This designation will be sufficient to pre¬ 
serve the homestead character for the 
benefit of the widow and minor children ; 
29 Ark. 280. In order to give the character 
of a homestead, the purchase must always 
be with the intent of present, and not sim¬ 
ply future, occupancy ; 21 Kan. 533 ; 72 
Tex. 491 ; 71 Mich. 150. And temporary 
absence of the owner wiU not divest him 
of tbe right to the same; 48 Kan. 16; 55 
Ark. 55. Actual occupancy is necessary ; 
47 la. 414; 20 S. W. Rep. (Tex.) 48; 21 S. W. 
Rep. (Ark.) 84; 107 Ala. 465 ; but one' oc¬ 
cupying a house with persons whom he is 
under no obligation to support, is not a 
householder within the homestead act; 
159 Ill. 148. When one occupies a home¬ 
stead but has a fixed intention of occupy¬ 
ing and holding other lands as such and 
is prevented by death, the latter will be 
treated as his homestead ; 72 Miss. 361. 

Of the debts for which a homestead is 
liable, the first is taxes ; 96 Ga. 220. An 
assessment for municipal improvements is 
not a ** tax" within the provision of a state 
constitution permitting a homestead to be 
subjected to a forced sale for taxes; 88 
Tex. 458, overruling 58 id. 549. This view 
is said to be supported by an almost un¬ 
broken line of decisions ; 4 Ballard's Ann. 
of R. £. § 846, note ; 8 id. § 720. A home¬ 
stead may be sold on a judgment for ali¬ 
mony ; 59 Minn. 847. 

- Homesteads have also been held liahle to 
an equitable lien for materials furnished 
for tlieir improvement; 105 Ala. 933; to 
prior liens on the land; 56 Kan. 170; or 
contracts existing when the statue is en¬ 
acted ; 98 Ga. 540 ; 62 Minn. 380. When the 
statute makes it liable to debts existing at 
the tim e of its purchase this includes re¬ 
newal of prior notes ; 67 Vt. 128 ; s. c. 27 
L. R. A. 808. 

When the exemption does not apply to 
a debt contracted for the purchase of the 
homestead, it has been held that the home¬ 
stead cannot be s~>ld to pay money borrowed 
from a third person to pay off that debt; 
94 Tenn. 232 ; 50 Ill. 500 ; 52 Kan. 120 ; Con¬ 
tra ; 82 S. W. Rep. (Ky.) 679. There is- how¬ 
ever, a conflict of authority on this point 
from which it is said to be impossible to 
extract any consistent rule. See Thomp. 
Horn. A Ex. §§ 888-347 ; Waples, Horn. A 
Ex. 887-346 : 99 Am. Dec. 571 note. 


A homestead law, so far as it attempts 
to withdraw from the reach of creditors 
property which would have been within 
their reach under the laws in force at the 
time the debt was contracted, is uncon¬ 
stitutional ; 15 Wall. 610, reversing s. C. 44 
Ga- 853 ; 6 Bait. 225. 

Provisions exist in most of the states 
forbidding the alienation of the property 
designated as a homestead, except when 
the deed is joined in by the wife. 81 Tex. 
817 ; 97 N. C. 844. In othera the payment 
of purchase money can be secured by a 
mortgage ; so may the payment of pur¬ 
chase money and money borrowed for im¬ 
provements on the property. Where the 
existence of a homestead is made to de- 

E snd upon a selection by the debtor, the 
tter may alien the property at any time 
prior to such selection, W the usual for¬ 
malities ; 2 Mich. 465. The purchaser in 
ood faith of a homestead succeeds to the 
ts 


101; 48 N. Y. 188; 29 Vt. 289 ; 29 Minn. 
809 ; 81 Ark. 652 ; 5 S. W. Rep. (Ky.) 
198. . 






The right of exemption is lost by the un* 
iuivocal abandonment of the homestead 


equiv 
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by the owner, with the intention of no 
longer treeling it ns hie place of residence; 
Tbomp. Horn. A Ex. § *6S, citing 87 Tex. 
572 ; & id 248 ; W a plea, Horn. A Ex. 558 ; 

4 M. H. 51. A lease of land for more than 
a year, and a residence elsewhere, wsa held 
to forfeit the homestead ; 59 Ala. 560 ; also 
the owner’s removal from the state; 87 Ga. 
761 ; 91 id 367 ; 101 N. C. 811. The build¬ 
ing situated on the homestead loses its ex¬ 
emption from seizure and sale upon being 
segregated from the homestead property ; 
33 Ark. 303 ; 55 id 186. 

To establish an abandonment there 
must be a removal with the intention of 
not returning; 44 Neb. 269; but when re- 
moral for a temporary purpose is permitted 
by statute, it must be for a fixed and tem¬ 
porary purpose or for a temporary reason ; 
89 Wls. 558. To leave a homestead farm and 
move in town to become a merchant, in¬ 
tending to return “if he quit business,” 

was an abandonment; 90 Ark. 362. See also 

67 Ala. 553; 75 Mo. 559. Leaving a tenant 
at will in possession is not abandonment; 
S3S. W. Rep. (Ky.) 1004; nor is storing 
goods in the house and sleeping in it at 
times, the wife being insane ; id 301. An 
abandonment does not relate back so as to 
rive validity to a void prior sale of the 
homestead under an execution ; 10 Wash. 
879. 

It has been held that the homestead may 
be abandoned by a hushand’s conveyance 
and the removal to another place against 
the desir e of the wife ; 88 Tex. 421; 14 Cal. 
NTT : Thomp. Horn. A Ex. § 276; confm, 
95 Go. 415. See Abandonment. 

A deed or mortgage of a homestead must 
be the joint conveyance of the husband 
and wife ; lOOCal. 165 ; 63N. W. Rep. (Ia.) 
333. A mere release of dower by the wife is 
not sufficient; 00 Ark. 269 ; nor an execu¬ 
tion by the husband under a power of at¬ 
torney from the wife ; 54 Kan. 442. And a 
conveyance by the claimant to his or her 
wife or husband, not subscribed or acknow l¬ 
edged by the latter is a nullity ; 159 Ill. 98. 
Even when the wife is insane, a convey¬ 
ance by the husband is void ; l8 So. Rep. 
(Ala.) 315; 61 Ia. 160; 35 Neb. 829; and 
so also where the wife is living apart from 
her husband ; 72 Wis. 553 ; 47 Kan. 587 ; 
20 Ark. 280 ; 95 N. C. 281. See 65 Am. Dec. 
481. 

This right of exemption depends upon 
the construction of statutes in v&nouf 
states. The decisions are, therefore, fai 
from harmonious. The subject has. been 
fully and very ably treated in Judge 
Thompson’s work frequently cited above. 
See also 36 Am. Rep. y 28; 10 Am. L. Reg. 
n. s. 1,137 ; id. 641, 705 (by Judge Dillon). 
See Family ; Exemption ; Manor ; Man¬ 
sion. 

Every person who is the head of a family, 
or is over 21 years of age and is a citizen, 
or has declared his intention to become 
such, also soldiers, seamen, and members 
of the marine corps, including officero, who 
have served in the rebellion for ninety 
days, and remained loyal to the govern¬ 
ment, may take up a quarter section or 
less of unappropriated public lands, as a 
homestead ; R, 8. g 2289 et seq. 

HOMICIDE (Lat. homo, a man, cedere, 
to kill). The killing any human creature. 
4 Bla. Com. 177. 

Excusable homicide is that which takes 
place under such circumstances of accident 
or necessity that the partv cannot strictly 
be said to nave committed the act wilfully 
and intentionally, and whereby he is re¬ 
lieved from the penalty annexed to the 
commission of a felonious homicide. 

Felonious homicide is tliat committed 
wilfully under such circumstances as to 
render it punishable. 

Justifiable homicide is that committed 
with full intent, but under such circum¬ 
stances of duty as to render the act one 
proper to be performed. 

According to Blackstone, 4 Com. 177, 
homicide is the killing of any human 
creature. This is the most extensive sense 
of this word, in which the intention is not 
considered. But in a more limited sense. 


it is always understood that the killing la 
by human agency ; and Hawkins defines 
U to be the killing of a man by a man. 1 
Hawk. PI. Cr. c. 8, 6 9. See Hallos. Diet.; 
B Cush. 808. Homicide may perhaps be 
described to be the destruction of the life 
of one human being, either by himself or 
hy the act, procurement, or culpable omis¬ 
sion of another. When the death has been 
intentionally aaused by the deceased him¬ 
self, the offender is called felo de ae; when 
it ia caused by another, it is justifiable, ex*, 
ousable, or felonious homicide. 

The distinction between justifiable and; 
excusable homicide is that in the former! 
the killing takes place without any man ner; 
of fault on the part of the slayer; in the 
latter there is some slight fault, or at any 
rate the absence of any duty rendering the 
act a proper one to be performed, although 
the blame is so slight as not to render tne 
party punishable. The distinction is very 
frequently disregarded, and would seem to 
be of tittle practical utility ; See 2 Bish. Or. 
Law § 617. But between justifiable or ex¬ 
cusable and felonious homicide the distinc¬ 
tion, it will be evident, is of great impor¬ 
tance. 1 East, PI. Cr. 260, gives the follow¬ 
ing example : “If a person driving a car¬ 
riage happen to kill another, if he saw or 
had timely notice of the mischief likely to 
ensue, and yet wilfully drove on, it will be 
murder; if he might have seen the danger, 
but did not look before him, it will be man¬ 
slaughter ; but if the accident happened in 
such a manner that no want of aue care 
could be imputed to the driver, it will be 
accidental death and excusable homicide.” 
8ee 4 Bla. Com. 176 ; Rose. Cr. Ev. 580 ; 
Cl. Cr. L. 131. 

There must be a person in actual exist¬ 
ence ; 6 C. A P. 349 ; 7 id. 814,850 ; 9 id. 25; 
24 9. W. Rep. (Tex.) 285 ; but the destruc¬ 
tion of human life at any period after birth 
is homicide, however near it may be to ex¬ 
tinction from any other cause; 3 C. A K. 
784 ; 2 Bish. Cr. Law § 633; but a child in 
the act of being born would not be included ; 

5 C. A P. 539 ; and the death must have oc¬ 
curred within a year and a day from the 
time the injury was received ; 1 Dev. 139 ; 

6 Cal. 210; 41 Tex. 496 ; 66 Ho. 125; 101 Mass. 
6. It is not necessary that the injury in¬ 
flicted was the sole cause of the death, pro¬ 
vided it contributed meJiately'or immedi¬ 
ately in a degree sufficient for the law’s 
r*>tice; 38 La. Ann. 797 ; 2 Bish. Cr. Law 
§§ 637, 639 ; 10 Nev. 106. A person illegally 
arrested may use such force as is necessary 
to regain his liberty, and should there be 
reasonable ground to believe that the officer 
making the arrest intends shooting the 
prisoner to prevent his escape, such prisoner 
may shoot the officer in Belf-defence; 29 S. 
W. Rep. (Tex.) 1074. So where one is as¬ 
saulted and there is reasonable ground for 
him ts> fear loss of his life, or great bodily 
harm, lie is not obliged to retreat nor con¬ 
sider whether ho may so act in safety, but 
he is entitled to stand his ground and meet 
any attack made upon him with a deadly 
weapon, even if in so doing he cause the 
death of his assailant; 15 Sup. Ct. Rep. 962 ; 
40 N. E. Rep. (Ind.) 745. The person killed, 
to constitute tbe homicide felonious, must 
have been entitled to his existence. Thus, 
a soldier of the enemy in time of war has 
no right to his life, but may be killed. 
A criminal sentenced to be hanged has 
no right to his life ; but no person can- 
take it but the authorized officer, in the 
prescribed manner. See Mubder ; Man¬ 
slaughter ; Self-Defence ; Adequate 
Cause. 

HOMICIDAL MANIA. ‘ Homicidal 
mania” is recognized as irresponsible in¬ 
sanity 6 Bush (Ky.) 276 

HOMICIDE SE DEFENDENDO. 

Homicide in self-defense ; the killing of a 
person in self-defense upon a sudden affray. 

HOMICIDE PBB INFORTUNIUM 

Homicide by misfortune or accidental homi¬ 
cide. See Homicide ; Excusable Homicide. 

HOMTNE CAPTO IN WITHER¬ 
NAM. See De Hominb Cafto in With- 
kbnam. 


HOMTNE ELIGENDO (Lat ). In 
English Law. A writ directed to a cor¬ 
poration, requiring the members to make 
choice of a new man, to keep the one part 
of a seal appointed for statutes merchant. 
Tech. Diet. Reg. Orig. 


HOMTNE REPLEG1ANDO. 

Hominb Repleoiando. 


So Dr 


HOMINES (Lat.). In Feudal Law. 
Men; feudatory tenants who claimed a 
privilege of having their causes, etc., tried 
only in their lord’s court. Paroch. Antiq. 
15. See Hindeni Homines. 

HOMINES Lian. ■ In Feudal Law. 

Liege men; feudal tenants or vassals, es¬ 
pecially those who held immediately of the 
sovereign. 1 Bla. Com. 367. 

HOMIPLAGi u M. In Old English. 
Law. The maiming of a man. Blount. 

HOMMES DE FIEF (Fr.). In Feu- 
dal Law. Men of the fief; feudal tenants ; 
the peers of the lord’s court. Monteeq., 
Esprit des Lois , liv. 28, c. 27. 

HOMMES FEODAUX (Fr.). In 
Feudal Law. Feudal tenants ; the same 
with homvies de v.). Montesq., Esprit 

des Lois, liv. 28, c. 36. 

HOMO (Lat.). A human being, whether 
male or female. Co. 2d Inst. 45. 

In Feudal Law. A vassal; one who, 
having received a feud, is bound to do hom¬ 
age and military service for his land ; vari¬ 
ously called vassalus, vassus , miles , diens , 
feodaXis , tenens per servitium miliUrre , 
sometimes baro, and most frequently leudes. 
Spelman, Gloss. Homo is sometimes also 
used for a tenant by socage, and sometimes 
for any dependent. A homo claimed the 
privilege of having his cause and person 
tried only in the court of his lord. Kenmtt, 
Paroch. Antiq. 152. 

Homo chartularivA. A slave manumitted by 
charter. Homo commendatus. In feudal law. One 
who surrendered himself into the power of another 
for the sake of protection or support. See Com¬ 
mendation. Homo ecctesiaaUcua. A church vassal; 
one who was bound to serve a church, especially to 
do service of an agricultural character- Spel. Gloss. 
Homo exercitalia. A man of the army (exercltus); 
ft soldier. Homo-fcodalia. A vassal or tenant; one 
who held a foe (feodum), or part of a fee. Spel. Gloss. 
Homo ftscaiis, or fiacalinua . A servant or vassal be¬ 
longing to the treasury or fisc us. Homo francus. 
In old English law. A freeman. A Frenchman. 
Homo ingenuus. A free man. A free and lawful 
man. A yeoman. Homo liber. A freeman. Homo 
liaiua. A Here man; a subject; a king’; vassal. 
Tne vassal of a subject. Homo norus. In feudal 
law. A new tenant or vassal; one who was Invested 
with a new fee. Spel. Gloss. Homo pertinent. In 
feudal law. A feudal bondman or vassal, one who 
belonged to the soil (qui glebe e adscribitur). Homo 
regiut. A king's vassal. Homo Romanus. A Ro¬ 
man. An appellation given to the old Inhabitants of 
Oaul and other Roman provinces, and retained in 
the law of the barbarous nations. Spel. Gloss. Romo 
tviuia litterarum. A man of throe letters; that Is 
the three letters, “f,‘* “ u,” “r; ” the IaUo word 
fur meaning “ thief." 

HOMOLOGACION, In Spanish 
Law. The tacit consent and approval, in¬ 
ferred by law from the omission of the 
parties, for the space of ten days, to com¬ 
plain of the sentenoee of arbitrators, ap¬ 
pointment of syndics, or assignees, of in¬ 
solvents, settlements of successions, etc. 
Also, the approval given by the judge of 
certaia acts and agreements for the purpose 
of rendering them more binding and exec¬ 
utory. Escriche. 

HOMOLOGATION. In Civil Law. 

Approbation ; confirmation by a court of 
justice ; a judgment which orders the exe¬ 
cution of some act: as, the approbation of 
an award and ordering execution on the 
same. Merlin, Rupert.; La. Civ. Code ; Dig. 
4. 8; 7 Toullier, n. 224. See L. R. 8 App. 
Cas. 1026. To homologate is to say the like, 
similiter dicere. 9 Mart. La. 824. 

A judgment homologating, as far as not 
opposed, the acoount of distribution of a 
syndic, is res judicata, except as to oppo-> 
nents, whether the account was correct or 
not; 14 Bo. Rep. (La.) 90. 

In Bootoh Law. An act by which a 

E arson approves a deed, so as to make it 
inding on him, though in itself defective. 
Erakine, Inst. 8. 8. 47 ; 2 Bligh. 197 ; 1 Bell, 
Com. 144. 
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14 ML A W. 712 : and held irreconcilably 
with the statute ; 6 Ir. C. L. R. 1ft. In 


Higgle r. Higgs, 2 Ex. D. 443, the court Bay 
•• what legal nght there may be to recover 
hack money, paid undeT Buch a contract, 
the statute leaves it untouched." In the 
United States it is held that tho depositor 
may revoke the stakeholder’s authority to 
pay over the stakes and hring an action 
against him for its recovery ; 9 Col. 212 ; 
and if, after ihe receipt of such notice, the 
stakeholder pav over the money to the 
winner, he is liable to the depositor ; 4ft 


Mo. App. 4ft; 110 Cal. 159. 

If the owner of a horse entered for a 
race is aware of its disqualification he may 
recover his money back before the race, 
hut not afterwards ; 2 C. & P. 60ft. 

Money expended by one part owner of a 
race horse for the common benefit of another 


owner and himself, with the understand^ 
lug that the owners are to share alike in 
the winnings of such horse, is recover¬ 
able (from the second owner), to the 
amount of one-half the sum expended 
where the horse loses the race; 2o L. j; 


C. P. 181. 

In this country the decisions as to whether 
horse racing constitutes gaming within 
the statutes are not uniform. It has been 
held, to be gaming or a gambling device ; 
83 Ala. 428 ; 23 Ark. 726; 80 id. 428; 2 
Coldw. 235 ; 9 Col. 214; 8 Blackf. 833 ; 
2 Bush 263 ; 4 Harr. Del. 554 : 60 Ga. 609 l 

7 Cow. 252 ; 1 Den. 170; 23 Ill. 403; GI id. 
184 ; 9Ind. 35 ; 1 Allen 563 ; 51 Mich. 213 ; 
16 Minn. 299 ; 39 id. 153 ; 4 Mo. 536 ; 31 id, 
85 ; 13 Johns. 8ft ; 43 Tex. 654 ; 18 Me. 837; 

1 Head 154; 2 Swan 279; contra, 8 Gratt. 
592 ; 46 Mo. 375 ; 81 Md. 35. 

Racing a horse on or along a public 
road, though no bet has been offered on the 
result of such race, has been held an in¬ 
dictable offence; 7 Humph. 502; and the 
fact that a charter has oeen granted for 
a race-course will not authorize betting 
thereon; 2 Bush 263. To trot a horse in 
another state for a wager or for stakes is 
not prtma facie illegal in that state; 81 N. 
Y. 539. In many of the states, however, 
the times at, and seasons in, which horse- 
racing may be indulged are regulated by 
statutes which tax and license the racing 
associations. Tiie trotting for a purse or 
premium contributed or subscribed by 
other persons is not trotting for a wager; 
67 Vt. 586 ; 46 N. E. Rep. (N. Y.) 296, affg. 
89 N. Y. Snpp. 835 ; 8t N. Y. 532; 57 la. 
481; 18 Or. 135 ; 71 WLs.- 296; 63 Ind. 58 : 
but see 85 N. Y. Supp. 245 ; 94 Pa. 182; 24 
Mich. 441. 

Pools on horse races are games within the 
statute against gaming; 61 Mich. 203; 154* 
Ill. 2$4; 164 Mass, &>3; contra, 68 Md. 
242; and the rule applies to pools sold in 
one state on a race to be run in another ; 

8 Lea 411; 92 Tenn. 275 ; 24 8. E. Rep. 
(Va,) 930 ; but not where only the orders for 
bote were taken and transmitted by tel¬ 
egraph, as it was held that the actual bet¬ 
ting was done out of the state; 17 S. E. 
Rep. (Va.) 546; 89 Va. 878. 

The general rule against betting on horse 
races applies to all betting wherever done; 
49 N. J. L. 463; and all pooling schemes 
are within the statute ; 79 Ky. 618 ; but in 
some states betting or pool-selling with 
reference to races run on a licensed track 
are exoepted from the statutory prohibi¬ 
tion ; 1 Humph. 384 ; 7 id. 501 ; 2 Coldw. 
235; 2 Swan 279; but not otherwise; 92 
Tenn. 275, 


One who keeps a room as a resort for 
persons who bet on horse races is guilty of 
keeping a disorderly house; 23 Atl. Rep. 
(N. J.) 581; so where one maintains a partly 
enclosed place for the purpose of making 
books and selling pools; 154 III. 284. 

Blackboards, sheets, manifold books, and 
policy slips for placing beta on horse races 
are gambling devices; 160 Mase. 810 ; 89 
Minn. 158 ; contra, 98 Mich. 681. 

Although the business of pool selling is 
illegal, the crime of embezzlement may be 
committed by the agent who receives the 
money, in appropriating it to his own use: 
80 Mo. 858. 

Money lent for the purpose of betting on 


a gambling device cannot be recovered ; 
24 N. E. Kep, (III.) 867; nor can a note 
given for money lent for such a purpose; 
48 N. H. 497 ; and see 1 Flip. 410. In the 
District of Columbia, it is held that the 
Statute 9 Anne, c. 14, s. 1, supra, is still in 
force and that all notes given for gambling 
contracts are void, even in the hands of a 
bona fide purchaser ; 21 D. C. 88 ; contra, 
43 Ala. 512. A promissory note given for 
an interest in a rkce horse is not void ; 63 
Ill. App. 660, See Byles, Bills 141 ; Oli- 

B hant, Horses 807 ; 2 McClain, Cr. L. § 1297 
Amino ; Gaming House ; Lotteby ; 
Waged ; Stakeholder ; Betting. 

HORSE STEALING. Obtaining pos¬ 
session of a horse under the false pretense of 
hiring it, without intending to return it,hut 
with the felonious intent to convert it, and 
permanently deprive the owner of it, is "horse 
stealing," without a subsequent sale or 
wrongful disposition of the horse. 118 S. W. 
314; 112 S. W. 615. 

HORTUS (Lat.). In the Civil Law. 
A garden. Dig. 82. 91. 0. 

HOSPITAL. An institution for the 
reception and care of sick, wounded, in¬ 
firm, or aged persons ; generally incorpo¬ 
rated, and then of the class of corporations 
called “eleemosynary” or “charitable.” 
See Charitable Uses ; Charities; Public 
Hobpital. 

HQ8PITA LLKR8. The knights of a 
religious order, so called because they 
built a hospital at Jerusalem, wherein 
pilgrims were received. All their lands 
and goods in England were given to the 
sovereign by 82 Hen. VIII. c. 24. 

HOSPITATOR (Lat.). A host or en- 
‘.tertainer. 

Hospitator communis. An innkeeper. 
8 Co. 82. 

Hospitator Magnus, The marshal of a 
camp. 

HOSPTTIA. Inns. Hoepitia communia, 
common inns. Reg. Orig. 106. 

Hospitia curice, inns of the court. Hos~ 
mtia cnncellarice, inns of ehancciy. Crabb. 
Eng. Law 428 ; 4 Reeve, Hist. Eng. Law 
102 . 

HOS PITICEDE . One who kills his 
guest or host. 

HOBPITIUM. An inn ; a household. > 
A monastery serving as an inn for enter¬ 
taining travellers, chiefly applied, in modern 
times, to the inns on St. Bernard and St. 
Gothard in Switzerland, where travellers to 
and from Italy are entertained. Worcester. 

HOSPODAR. A Turkish governor 
in Moldavia or Wallachia. 

HOSTAGE. A person delivered into 
the possession of a public enemy in the time 
of war, as a security for the performance 
of a contract entered into between the 
belligerents. 

Hostages were frequently given as a se¬ 
curity for the payment of a ransom-bill; 
and if they died their death did not dis¬ 
charge the contract; 8 Burr. 1734; 1 Kent 
100 ; Dane, Abr. Index. 

HOSTELER. An innkeeper. Now 
applied, under the form ostler, to those 
who look to a guest’s homes. Cow el. 

HOSTELLAGItJM. In English 
Law. A right reserved to the lords to be 
lodged and entertained in the houses of 
their tenants. 

HOSTJfiS. Enemies. Hostes humani 
generis , enemies of the human race ; i, e. 
pirates. Bee Hostis. 

HOBTIA. In Old Records. The 
h oat bread, or consecrated wafer, in the 
eucharist. Cow el. 

From this word Somner derives the Sax. 
husel, used for the Lord's supper, and hvtstan, 
to administer the sacrament, which were kept 
long in old English, under houael, and to 
housal. Toml.; Paroch. Antiq. 270. 


HOSTTLARIA, HOSPITALARTA. 
A plaoe or room in religious houses used 
for the reception of guests and strangers. 

HOSTILE. When applied to the pos¬ 
session of an occupant of real estate holding 
adversely it is not to be construed as show¬ 
ing ill-will, or that he is an enemy of the 
person holding tbe legal title ; but it means 
an occupant who holds and is in possession 
as owner, and therefore against all other 
claimants of the land. 88 Neb. 861. 

Belonging to an enemy ; appropriate to an 
enemy ; showing ill will ana malevolence, 
or a desire to thwart and injure ; occupied 
by an enemy or a hostile people ; inimical; 
unfriendly ; as, hostile forces, hostile inten¬ 
tions, etc. 15 A. A E. Ency. 2nd ed., 765. 

HOSTILE EMBARGO. One laid upon 
the vessels of an actual or prospective ene¬ 
my. See Embargo. 

HOSTILE WITNESS. A witness 
who manifests so much hostility or preju¬ 
dice under examination in chief that the 
party who has called him, or his represent¬ 
ative, is allowed to cross-examine him, 
i, c. to treat him as though he had been 
called by the opposite party. Whart. See 
Witness. 

HOSTILITY. A state of open enmity ; 
open war. Wolff, Droit de la Hat. § 1119. 

Permanent hostility exists when the in¬ 
dividual is a citizen or subject of the gov¬ 
ernment at war. 

Temporary hostility exists when the in¬ 
dividual happens to be domiciliated or res¬ 
ident in the country of one of the belliger¬ 
ents ; in this latter case the individual may 
throw off the national character he has 
thus acquired by residence, when he puts 
himself in motion, bona fide, to quit the 
country sine ammo revertendi; 3 C. Rob. 
13 ; 8 wheat. 14. See Enemy ; Domicil. 

HOSTIS (Lat.). An enemy ; one who 
makes war by an open formal proclamation 
of hostility. Plural, Jiosfca. 

A host or army. This sense of the word 
was common in ancient European laws, 
proceedings of councils, and autnors of the 
middle ages. Burrill. 

HOT WATER ORDEAL. See 

Ordeal 

HOTCHPOT (spelled, also, hodge¬ 
podge, hotch-potch). The blending and 
mixing property belonging to different 
persons, in order to divide it equally, 2 
Bla. Com. 190. 

The bringing together all the personal 
estate of the deceased, with the advance¬ 
ments he has made to his children, in order 
that the same may be divided agreeably to 
the provisions of the Btatute for the distri¬ 
bution of intestates’ estates. 

In bringing an advancement into hotch¬ 
pot, the donee is not required to account 
for the profits of the thing given : for ex¬ 
ample, he is not required to bring into 
hotchpot the produce of negroes, nor the 
interest of money. Tbe property must 
be accounted for at its value when given ; 

1 Wash. Va. 224; 17Mass. 858 ; 8 Pick. 450 ; 

2 Des. 127; 8 Rand. 117, 559. Bee Ad¬ 
vancement. 

HOTEL. See Innkeeper; Boarder; 
Guest. 

An inn or hotel is a house where all who 
conduct themselves properly, and who are 
able and ready to pay for tneir entertain¬ 
ment, are received, if there is accommodation 
for them, and who, without any stipulated 
engagement as to the duration of their stay, 
or as to the rate of compensation, are, 
while there, supplied at a reasonable charge 
with their meals, their lodging, and such 
services and attention as are necessarily 
incident to the use of the house as a tem¬ 
porary home. Abbott; 3 Abb. Pr. N. S. 26. 


HOUGH. A valley. English. See 
Hoo.; Hauqh. 

HOUR. The twenty-fourth part of a 
natural day ; the space of sixty minutes of 
time. Co. Litt. 185. 
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HOURS OF SERVICE ACT. Un¬ 
der the “houre of service act” an employee 
is not engaged in service within the meaning 
of the act unless he is actually engaged in or 
connected with the movement of a train. 
158 Ky. 176, 164 S. W. 818. 

Dead-Heading. A brakeman who is 
“dead-heading” from one point to another 
on the road under direction of the company 
so that he may be able to report for duty at 
the place to which he is going, is not, while 
so “dead-heading,” engaged in service within 
the meaning of the act, when he has no duties 
to perform in connection with the movement 
of the train on which he is “dead-headed.” 
158 Ky. 176, IMS. W. 818. 

HOUSAGE. A fee paid for housing 
goods by a carrier, or at a wharf or quay, 
etc. Tomlin ; Shep. Epit. 1725. 

HOUSAL. See H ostia. 

HOUSE. A place for the habitation and 
dwelling of man. 

A collection of persons ; an institution ; 
a commercial firm ; a family. 

In a grant or demise of a house, the cur¬ 
tilage and garden will pass, even without 
the words 41 with the appurtenances ” being 
added ; Cro. Eliz. 89 ; 8 Leon. 214 ; 1 Plowd. 
171; 2 Wins. Saund. 401, n. 2; 4 Pa. 93; 
113 Mo. 27, In a grant or demise of a house 
With the appurtenances, no more will pass 
although other lands have been occupied 
with the house ; 1 P. Wms. 0Q3; Cro. Jac. 
526; 2 Co. 32; Co. Litt. 5 d, 86 a, b ; 2 
Wms. Saund. 401, n. 2. 

If a house, originally entire, be divided 
into several apartments, with an outer door 
to each apartment, and no communication 
with each other subsists, in such case the 
several apartments are considered as dis¬ 
tinct houses ; 6 Mod. 214; Woodf. L. <fe T. 
178. 

A church is a “ house ” within a statute 
prescribing a street line for houses; L. K. 
15 Eq. 159; a smoke house is a house ; 37 
Tex. 412 ; but a theatre is not a house ; 14 
M. & W. 181. 

As to what the term includes in cases of 
arson and burglary, see Arson ; Burglary ; 
Dwelling-House ; Flat ; Apartment. 
See, also, Arrest; Any House. 

HOUSE-BOTE. An allowance of ne¬ 
cessary timber out of the landlord’s woods 
for the repairing and support of a house or 
tenement. This belongs of common right 
to any lessee for years or for life. House¬ 
bote is said to be of two kinds, estoverium 
cediflcandi et ardendi . Co. Litt. 41 b. 

HOUSE-DUTY. A tax on inhabited 
houses imposed by 14 and 15 Viet. c. 36, in 
lieu of window-duty, which was abolished. 

A tax assessed in England on inhabited 
dwelling-houses, according to their annual 
value, payable by the occupier, the landlord 
being deemed the occupier where the house 
is let to several persons. R. & L. Diet, 
See also Fumaqe ; Hearth-Money. 

HOUSE OF COMMONS. One of the 
constituent houses of the English parlia¬ 
ment. 

It is composed of the representatives 
elected by the people, as distinguished from 
the house of lords, which is composed of 
the nobility. It consists of six hundred and 
seventy members: four hundred and ninety- 
five from England and Wales, seventy-two 
from Scotland, and one hundred and three 
from Ireland. See PARLIAMENT ; High 
Court op Parliament. 


HOUSE OF CORRECTION. A place 
for the imprisonment of those who nave 
committed crimes of lesser magnitude. 


HOUSE OF ILL-FAME. In Crim¬ 
inal Law. A house resorted to for the pur¬ 
pose of prostitution and lowdness. 5 Ired. 


A disorderly house need not be a dwelling 
house. 44 However lexicographers may de¬ 
fine the word 4 house,* it is clear the legis¬ 
lature has used it as generic, and has ap¬ 
plied it to nearly all kinds of buildings ; ” 
88 Conn. 77. A flat boat, floating on a nver, 
with a cabin on it. with men and women 


eating, sleeping, and living on it, inay be 
such ; 35 la. 199; so also a tent, of which 
it has been said, “ such structures are more 
apt to become disorderly nuisances than 
houses of brick or stone, owing to the fa¬ 
cility w’th which noises made within could 
be heard from without2 Tex. App. 223. 
So it has been held of one room of a steam¬ 
ship, though the latter is not an inn ; 118 
Mass. 456. 

Keeping a house of ill-fame is an offence 
at common law ; 3 Pick. 20; 17 id. 80 ; 1 
Russ. Cr. 322 ; 1 Bieh. Cr. L. 1082. So 
the letting of a house to a woman of 111-fame, 
knowing her to be such, with the intent 
that it shall be used for purposes of prosti¬ 
tution, is an indictable offence at common 
law ; 3 Pick. 20 ; 11 Cush. 000. And it is 
no defence that the landlord did not know 
the character of the tenant; 90 Ala. 1. If 
a lodger lets her room for the purpose of 
indiscriminate prostitution, she is guilty of 
keeping a house of ill-fame, as much as if 
she were the proprietor of the whole house ; 
2 Raym. 1197; 15 R. I. 24. A married 
woman who lives apart from her husband 
may be indicted alone, and punished, for 
keeping a house of ill-fame ; 1 Mete. Mass. 
151. SeellMo. 27; lOMod. 03. Thehouse 
need not be kept for lucre, to constitute the 
offence ; 21 N. H. 345 ; 2 Gray 857 ; 18 Vt. 
70. See 17 Pick. 80 ; 0 Gill 425 ; 4 la. 541; 
2 B. Monr. 417. 

It is not necessary, in order to sustain a 
charge of keeping s'ucli a house, that the in- 
deoency, disorder, or misconduct should be 
patent from the outside; L. R. 1 C. C. R. 21; 
and it has been said evidence of its general 
reputation ns a house of ill-fame is admissi¬ 
ble ; 2 Cra. C. C. 075 ; 70 la, 742 :105 Ind. 271; 
01 Cal. 380 ; Dudley 840 ; 20 Ont. 489; con¬ 
tra, 32 Md. 23L; 45 N. H. 400 ; 1 8. & R. 841 ; 
24 How. Pr. 276; 4 Cra. C. C. 888 ; 89 la. 
379 ; 04 Me. 523 ; but evidence of the rep¬ 
utation of the women frequenting the 
house and the character of their conversa¬ 
tion and acts in and about it is admissible; 
id.; 7 Gray 328; 1 Allen 8. Wharton says: 
44 It has been ruled, though on questionable 
authority, that the 4 ill-fame,’ or bad repute, 
may be proved ” ; 2 Whart. Cr. L. lOtn ed. 
§ 1452 ; but the doubt cast by this language 
on the cases referred to is not warranted 
by the cases, a long list of which, in addi¬ 
tion to those above cited, may be found in 
a note to the section quoted. And indeed 
the same author in another work says: 
“ On indiotments, however, for keeping 
houses of Hl-fame, when such is the stat¬ 
utory term describing the offence, the ill- 
fame or bad reputation of the house may 
be put in evidence. The bad reputation of 
the visitors is, in any view, competent evi¬ 
dence, But of a disorderly house the 
reputation is inadmissible, being secondary 
evidence of disorder, which is susceptible 
of immediate proof; ” Whart. Cr. Ev. 9th 
ed. § 201. On indictment for keeping a 
house of ill-fame the reputation of the house 
as such must be proved; 17 Conn. 467 ; 86 
id, 528; but it must be * 4 ill-repute in the 
vicinity. . . . Rumors at a distance do 
not make up reputation ”; 79 Mich. 110. 
But the reputation where admitted at all 
must be connected in time with the person 
who is now the proprietor; 22 Tex. App. 
039. It is not necessary to prove who fre¬ 
quents the house; it is enough to show that 
unknown persons were there behaving as 
charged; 1 Term 748. Contracts of lease 
of such a house, or to furnish goods for the 
purposes of the business, if made with 
knowledge of the use intended, are Illegal 
and void ; L.R1 Eq. 020 ; and see L. R. 4 
Q. B. 809; L. R. 1 Ex. 213. See Bawdy 
House ; Brothel ; Disorderly House. 


HOUSE OF LORDS. One of the con¬ 
stituent houses of the English parliament. 

It is at present composed of twenty-six 
lords spiritual (bishops and archbishops), 
and five hundred and thirty-four lords tem¬ 
poral ; but the number i9 liable to vary. 
Bee Parliament ; High Court of Parlia¬ 
ment. 


HOUSE OF REFUGE. A prison for 
juvenile delinquents. Bee 55 Am. Rep. 
450-02. 


HOUSE OF REPRESENTATIVES. 

The name given to the more numerous 
branch of the federal congress, and of the 
legislatures of several of the states of the 
United States. 

The constitution of the United States, 
art. 1. 8. 2, § 1, provides that tho “ house of 
representatives shall be composed of mem¬ 
bers chosen every second year by the people 
of tho several states; nnd the electors of 
each state shall have the qualifications re¬ 
quisite for electors of the most numerous 
branch of the state legislature.” No per¬ 
son can be a representative until he snail 
have attained the age of twenty-five and 
has been seven yeara a citizen of t he United 
States, and unless he is at the time of his 
election an in habitant of the state in which 
he is chosen ; U. 8. Const, art. I. sec. 2, § 2. 
A representative cannot hold any office 
under the United States; art. I. s. 0, § 2; 
nor can any religious test be required of 
him ; art. VI. § 3; nor is any property 
qualification imposed upon him. Repre¬ 
sentatives are apportioned (Amend. XIV. 
sec. 2) among the several states according 
to their respective numbers, excluding In¬ 
dians not taxed ; with a proviso, that, if 
the right to vote for state or U. S. officers is 
denied to any male inhabitants of a state, 
of 21 years of age and citizens of the United 
States, except for participation in rebellion 
or other crime, the representation in such 
state shall be proportionately reduced. 
The number of representatives shall not 
exceed one for every thirty thousand, but 
each state shall have at least one repre¬ 
sentative ; U. S. Const, art. I. sec. 1. A re¬ 
apportionment among the states is made 
every tenth year. Under the act of Feb. 7, 
1891 (20 Stat. L. 735), it consists of 350 
members, which is based upon the census 
of 1890. The house of representatives Iiplh 
the exclusive right of originating bills for 
raising revenues, but the senate may concur 
with amendments, U. S. Const. I. sec. 7; 
Story on Const. 571. See CONGRESS; QUO¬ 
RUM ; Speaker ; Majority. 

HOUSEBREAKING. In Criminal 
Law. The breaking and entering the 
dwelling house of another by night or by 
day, with intent to commit some felony 
within the same, whether such felonious 
intent is executed or not. Housebreaking 
by night is burglary. Cl. Cr. L. 237. 

This crime is of a local character, and the 
evidence respecting tho place must corres¬ 
pond with the allegation in the indictment. 
An indictment for housebreaking must al¬ 
lege the ownership of tne house; 31 W. 
Va. 355. See Burglary ; Breaking. 

HOUSEHOLD. Those who Iwell un¬ 
der the same roof and constitute \ family. 
Webst. But it is not necessary t hat they 
should be under a roof, or that the father 
of the family be with it, if the mother and 
children keep together so as to constitute 
a family ; 18 Johns. 402. 

Belonging to the house and family; do¬ 
mestic. Webster, Diet. 

HOUSEHOLD EFFECTS. All the 

furnishings of one’s residence. 132 Ky. 589, 
116 S. W. 769. 

HOUSEHOLD FURNITURE. By 
this expression, in wills, all personal chat¬ 
tels will pass that may contribute to the 
use or convenience of the household or the 
ornament of the house: as, plate linen, 
china, both useful ond ornamental, and 
pictures. 2 Wms. Exec. 1185; 1 Rop. Leg. 
278. But goods or plate in the hands of 
testator in the way of his trade will not 
pass, nor books, nor wines; 1 Jarm. Wills. 
591, 590, notes ; 1 Ves. Sen. 97 ; 2 Will. Ex. 
1017; 1 Johns. Ch. 329. 

But books and wines have been held, on 
the other hand, to pass in a bequest, where 
the testator had made them part of the 
household furniture by his use of them; 1 
Itobt. 21; see 3 Am. L. Keg. N. 8. 489 ; 39 
Me.‘ 535; 00 Pa. 220; and bo has plate; 3 
Ves. 313; 20 Beav. 573; bronxes, statuary, 
pictures; 124 Mass. 228. See Fixtures ; 
Furniture. 

HOUSEHOLD GOODS. In a will this 
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expression will puss everything of a pernia- 
nant nature (that is, articles of household 
which are not consumed in their enjoyment) 
that were used or purchased, or otherwise 
acquired by the testator, fox liis house, but 
not goods in the way of his trade. Plate 
will pass by this term, but not articles of 
consumption found in the house, as malt, 
hops, or victuals, nor guns an d pistols, ii 
used in hunting or sport, and not for de¬ 
fence of house. A clock in the house, if 
not fixed to it, will pass : 1 Jarm. Wills 589; 

1 Rop. Leg. 2o3; 2 Will. Exec. 464. See 2 
Munf. 264; 33 Me. 535. 

HOUSEHOLD STUFF. Words some¬ 
times used in a will. Plate will pass under 
the term ; 2 Freem. 64 ; but not apparel, 
books, cattle, victuals, and choees in action, 
which do not fall within the natural mean¬ 
ing of the word, unless there be an intention 
manifest that they should pass ; 15 Yes. 319. 
Goods, as seven hundred beds in possession 
of testator for purposes of trade, do not pass 
under the term “ utensils of household 
stuff;” 2 P. Wius. 302. In general, “ house¬ 
hold stuff” will pass all articles which may 
be used for the convenience of the house; 
Swinb. Wills 484. See FIXTURES ; HOUSE¬ 
HOLD Furniture. 

HOUSEHOLDER. Master or chief of 
a family ; one who keeps house with hie 
family. Webst. But a man who has ab¬ 
sconded from the state, and left his wife and 
children remaining together as a family, 
was for their benefit held to be a house¬ 
holder ; 18 Johns. 402 ; 19 Wend. 475. 

A keeper of a tavern or boarding-houBe. 
or a master or mistrais of a dwelling-hotise; 
11X.Y, Leg. Ubs. 248. A person having 
and providing for a household. The char¬ 
acter is not lost by a temporary cessation 
from housekeeping; 14 Barb. 456; 19 

Wend. 475; 51 How. Pr. 45. For purposes 
of bail, one who rents and occupies part of 
a building as an office has been held a house¬ 
holder; 33 How. Pr. 323. See 8 Code R. 
17: 37 Ala. 106; 52 td. 181; 1 Q. B. 72; 58 
How. Pr. 71. 

HOUSEKEEPER. One who occupies 
a house. 

A person who, under a lease, occupies 
every room in the house except one, which 
is reserved for his landlord, who pays all 
the taxes, is not a housekeeper ; 1 Chitty, 
Bail. 502. Nor is a person a housekeeper 
who takes a house which he afterwards un¬ 
derlets to another, whom the landlord re¬ 
fuses to accept as his tenant: in this case 
the undertenant paid the taxes, and let to 
the tenant the first floor of the house, and 
the rent was paid for the whole house to the 
tenant, who paid it to the landlord ; td. note. 

In order to make the party a house¬ 
keeper, he must be in actual possession of 
the nouse; 1 Chitty, Bail. 288 ; and must oc¬ 
cupy a whole house. Bee 1 B. & C. 178 ; 2 
Term 406; 3 Petered. Ahr. 103, note; 2 
Mart. La. 313. See Householder. Bona 
Fide Housekeeper. 

HOUSEL. See H ostia, 

HOVEL. A place used by husbandmen 
to set their ploughs, carts and other farm¬ 
ing utensils, out of the rain and sun. Law. 
Let. Diet. Ashed ; a cottage ; a mean house. 

HOWE. In Old English Law. A 

hill. Co. Litt. 5 b. 

HOWGH. See Hauoh. 

HOY. A small vessel usually rigged as 
a sloop, and employed in conveying passen¬ 
gers and goods from place to place on the 
sea coast. Webster. 

HOY MAN . The master or captain of a 
hoy. 

Hoy men are liable as common carriers ; 
Story, Bailm. § 496. 

HUDEFAEBT. See HEOHDrEsn. 

HUDE-GELD. In Old English 
I^w. A compensation for an assault 
(tmnsffrejuio illatu) upon a trespassing ser¬ 
vant (aervu$). Supposed to be a mistake or 
misprint in Fleta for hinegeld. Fleta. lib. 


1, o. 47, § 20. Also, the price of one's skin, 
or the money paid by a servant to save 
himself from a whipping. Du Cange. 

HUE AND CBY. In Old English 
Law. A pursuit of one who had com¬ 
mitted felony, by the highway. 

Tlie meaning of hue Is mid to be sAovf, from the 
Saxon k\usr ; but this word also means to fool, and 
It may be reasonably questioned whether the term 
may not be up foot and cry , In other words, run and 
cry after the felon. We have a mention or hue and 
cry as early as Edward I. : and by the Statute of 
Winchester, 13 Edw. 1., ‘'Immediately upon rob¬ 
beries and felonies committed, fresh suit shall be 
made from town to town, and county to county, by 
horsemen and footmen, to the seaside. The con¬ 
stable (the person being described, etc.) Is to call 
upon the parishioners to assist him In the pursuit In 
his precinct ; and to give notice to the next con¬ 
stable, who U to do the same as the first, etc. If tho 
county will not answer tho bodies of the offenders, 
the whole hundred shall bo answerable for the rob¬ 
beries there committed, etc." A person engaged In 
the hue and cry apprehending a felon was, on the 
felon's conviction, entitled to forty pounds, on a 
certificate of the judge or justice before whom there 
was conviction, as well as to the felon's horse, 
furniture, arms, money, and other goods taken with 
him, subject to the rights of other persons therein ; 
Wood, Inst. 370. See U Hale, PL Cr. 100. 

HUEBRA. In Spanish Law. An 
acre of land, or as muen os can beploughed 
in a day by two oxen. 2 White, Kecop. 49. 

HUISSERTUM. A ship used to trans¬ 
port horses. Also termed 1 ‘ vffer, ” 

It is mentioned in Hoveden by the name 
of \ffiser8. Some say the word is derived from 
the French Auw, i. e. a door, because when 
the horses are on shipboard, the doors or 
hatches are shut upon them to keep out 
water. Cunningham ; Cowell, edit. 1727. 

HUTSSIER. An usher of the court. 
An officer who serves process. 

In France, an officer of this name performs many 
of tbe duties of an English sheriff or constable. In 
Canada there may bo many hulssiersln each county, 
whose acta are independent of each other, while 
there be but one sheriff, who Is presumed cogni¬ 
sant of the acts of his subordinates. Tie French 
hutssler certifies his process; the Canadian merely 
serves what Is put into his hands. 

HULKA. A hulk, or small vessel. 
CoweL 

HULKS, THE. Old, dismasted ships 
formerly used in England as prisons. Web¬ 
ster. 

HULL AND MACHINERY. Terms 
frequently used together in marine insurance 
policies to designate the frame or body of a 
vessel as distinguished from its machinery. 
An insurance upon a hull and machinery 
was held not to cover provisions. 15 A. & E. 
Ency. 2nd cd.. 783; 2 Q. B. 380. Neither 
does it cover tnose things included by “dis¬ 
bursement'’ policies, such as coals, stores, 
and expenses. 4 Joyce, Insurance, 2nd ed., 
4731. Often the hull and machinery are 
separately valued. Id. \ p. 4524 ; 3 Best & S. 
873. 

HULLUS. A hill. Cowel; 2 Mon. 
Angl. 292. 

In hullti et holmie, in hills and dales. 
Jacob; Mon. Angl. tom. 2 p 292. 

HUMAGIUM. A moist place. Mon. 
Angl. 

HUNDRED. In English Law. A 

division of a county, which some make to 
have originally consisted of one hundred 
hides of land, others of ten tit kings, or onj 
hundred free families. Bee 60 Conn. 124. 

It differed in size in different parte of 
England; 1 Stepli. Com; 122. In many 
cases,, when an offence is committed with¬ 
in a hundred, the inhabitants are liable to 
make good the damage if they do not pro¬ 
duce the offender. Seo 12 East 244. 

This system was probably introduced by 
Alfred (though mentior edin the Poeniten- 
t»» of Egbert, where it seems to be the ad¬ 
dition of a Inter age), being borrowed from 
the continent, where it was known to the 
Franks, under the name centcrui, in the 
sixth century. See Charlemagne Capit. 1. 
8, c. 10: 1 Poll. & Maill. 543. 

It had a court attached to it, called the 
hundred court, or hundred Jagh. like a 
court baron, except in its larger territorial 
jurisdiction. It was governed by the hun¬ 
dredary (hundredarius) ; 9 Co. 25. The 


jurisdiction of this court has devolved upon 
the oounty courts. Jacob, Law Diet. ; Du 
Cange. Hundred-penny was a tax col¬ 
lected from the hundred by its lord or by 
the sheriff. Hundred-fetena signified the 
dwellers in the hundred ; Charts. Fdg. Reg. 
Mon. Angl. to. 1, p. 16. In Delaware the 
subdivisions of a county are called hun¬ 
dreds. They correspond to towns in New 
England, townships in Pennsylvania, par¬ 
ishes in Louisiana, and the like. 

HUNDRED COURT. An inferior 
court, long obsolete, and practically abol¬ 
ished by the County Courts Act of 1867, 
s<?c. 28, whose jurisdiction extended to the 
whole territory embraced in a hundred. 
They were courts not of record ; the free¬ 
holders were the judges; they were held 
before the Stewart of the manor as register; 
and they resembled courts baron in all re¬ 
spects except in their territorial jurisdic¬ 
tion ; 3 BLa. Com. 84, 85. 

HUNDBED-FECTA. Tbe perform¬ 
ance* of suit and service at the hundred 
courts. 

HUNDRED-FETENA. Dwellers or 
inhabitants of a hundred. 

HUNDRED GEMOTE. An assembly 
among the Saxons of the freeholders of a 
hundred. 

It met twelve times in the year, origin¬ 
ally : though subsequently its meetings be¬ 
came less frequent. 

It had an extensive jurisdiction, both 
civil and criminal, and was the predecessor 
of the county court and sheriff’s toum, and 
possessed very similar powers ; S pel man, 
Gloss. Hunaredum; 1 Reeve, Hist. Eng. 
Law 7. 

HUNDRED LA OH (Sax.). Liability 
to attend the hundred court. Spelman, 
Gloss. See Cowel; Blount. 

HUNDRED-FENNY. The hundred - 
feh, or tax collected by the sheriff or lord 
of a hundred. 

HUNDRED ROLLS. In 1274 Ed¬ 
ward I. sent out commissioners to enquire 
by what warrant the great landowners were 
exercising jura regalia ( q. u.). The result of 
these enquiries is embodied in what are 
known as the Hundred Rolls. Byrne. 

HUNDREDARIUS. The chief officer 
of a hundred. Cowel. 

HUNDREDAF Y {hundredarius). The 
chief magistrate of a hundred. Du Cange. 

HUNDREDES KARLDOR, or 
HUNDBEDEDES MAN. The presid¬ 
ing officer in the hundred-court. .Anc. 
Inst. Eng. 

HUNDREDORS. The inhabitants of 
a hundred, who, by several statutes, are 
held to be liable, in tbe cases therein speci¬ 
fied, to make good the loss sustained by 
persons within the hundred by robbery or 
other violence, therein also specified. The 
principal of these statutes are 13 Edw. I. 
st. 2, c. 1, s. 4; 28 Edw. III. c. 11 ; 27Eliz. 
c. 18 ; 29 Car. II. c. 7 ; 8 Geo. II. c. 18 ; 22 
Geo. II. c. 24. 

Persons serving on juries, or fit to be em¬ 
panelled thereon, dwelling within the hun¬ 
dred where the land in question lies. 85 
Hen. VIII. c. 6. And some such were 
necessarily on every panel till the 4 A 5 
Anne, c. 16. 4 Steph. Com. 870. One that 
had the jurisdiction of the hundred. The 
bailiff of the hundred. Horne, Mirr. of 
Just. lib. 1 ; Jacob, Law Diet. 

HUNG. Sometimes applied to a jury 
which fails to agree upon a verdict. An¬ 
derson, L. Diet. 

HUNGER. The desire to eat. Hunger 
is no excuse for larceny ; 1 Hale, PI. Cr. 
54; 4 Bla. Com. 31. As to death from 
hunger, see Death. 

HUNTING. The act of pursuing and 
taking wild animals ; the chase. 

The chase gives a kind of title by occu¬ 
pancy by which the hunter acquires a 
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right or property in the game which lie 
captures. In the United States the right 
of hunting is universal, and limited only 
so far as to exclude hunters from com¬ 
mitting injuries to private property or to 
the public—as, by shooting on public roads 
—or from trespassing. See Fer^e Nature ; 
Occupancy. 

HUHDEREFERBT. A domestic; one 
of a family, 

HURDLE. In English Law. A 

species of sledge, used to draw traitors to 
execution. 

HUBSLEGA. See Hurst. 

HURST, HYRST, HERST, or 
HIRST, A wood or grove of trees. Co. 
Litt. 4 6. 

There are many places in Kent, Sussex, 
and Hampshire, which begin and end with 
this syllable ; and the reason may be, because 
the great wood called Anderswould extended 
through those counties. Tomlin ; Cowell. 
Hurst Castle is 60 called because situated 
near the woods. Hurslega is a woody place; 
and probably from thence is derived Hurley, 
a village in Berkshire. Id. See Hirst. 

HUSBAND. A married man; a man 
who has a wife. 

His obligations at common law. He was . 
bound to receive his wife at his home, and 
to furnish her with all the necessaries and 
conveniences which his fortune and his 
rank enabled him to do, and which her 
situation required ; 9 C. & P. 643 ; 1 Hurl. 
& N. 641; 33 Minn. 348; but this did not 
include such luxuries as, according to her 
fancies, Bhe deemed necessaries ; 76 la. 638. 
He was required to fulfil toward her his 
marital promise of fidelity, and could, there¬ 
fore, have no carnal connection with any 
other woman without a violation of his 
obligations. See Adultery ; Crim. Con. ; 
Divorce. As he was bound to govern his 
house properly, lie was liable for its mis- 
government, and he could be punished for 
keeping a disorderly house, even where his 
wife had the principal agency. See Bawdy 
House ; Disorderly House ; House of 
Ill-Fame. He was liable for her torts; 
11 Gray 437 ; 112 Mass. 287 ; 5 Car. & P. 
484 ; 115 Mo. 1 ; 44 Ill. 42 ; 26 Ohio St. 9 ; 
Add. Pa. 13; 21 Ind. 427 : 48 Me. 348 ; 58 
Mo. 361 ; 49 N. H. 314 ; 37 Vt. 448 ; 8 Minn. 
236 ; 64 N. W. Rep. (Minn.) 912: 101 Mass. 
344 ; and for her crimes, if committed in 
his presence, except treason and murder 
where they were jointly liable ; 15 Ohio 72; 
94 Ala. 31; 10 South 506; 74 la. 589; see 
10 Mass. 154 ; 111 N. Y. 401 ; 45 La. Ann. 
1221 ; but he may introduce evidence to 
rebut the presumption of coercion ; 74 la. 
589; and he should not be joined for tres¬ 
pass committed by her in the management 
of her separate estate ; 135 N. Y. 201. He 
was liable for his wife’s debts incurred be¬ 
fore coverture ; 1 P. Wms. 462, 469; 47 
N. Y. 351; 41 Vt. 311; 19 Wis. 833; 13 
Mass. 384 ; 38 Ga. 255 ; 13 Ind. 44 : 10 B. 
Monr. 411 ; 89 Va. 780 ; provided they were 
recovered from him during their joint 
lives; id. ; and this rule applies where the 
husband was an infant; 9 Wend. 238 ; 7 
Mete. 164; 25 Vt. 220; and, generally, for 
such as were contracted by her after cover¬ 
ture, for necessaries, or by his authority, 
express or implied, and for her funeral ex¬ 
penses ; 12 C. B. 344; 1 H. BLa. 90; 98 
Mass. 538 ; 41 Mich. 596. See Dead Body. 

His rights. Being the head of the family, 
the husband had the right to establish him¬ 
self wherever he pleased, and in this he 
could not be controlled by his wife ; 63 Pa. 
450 ; 10 Rich. Eq. 103 ; 29 N. J. Eq. 96; 87 
111. 250; 11 Fost. 11. See Domicil. He was 
entitled to all her earnings ; 2 Man. & G. 
172 ; 1 Salk. 114 ; 7 Pick. 65 ; 77 Ill. 155 ; 46 
id. 18; 23 Me. 305 ; 94 U. S. 580 ; 51 Ind. 61 ; 
2 J. J. Marsh. 82; 82 Miss. 279; 15 N. J. 
Eq. 478; 68 Pa. 421 ; 64 N. Y. 589 ; and 
formerly he might use such gentle force to 
restrain her of her liberty as might seem 
necessary ; 2 Kent 181; 1 Strange 078; but 
this is now otherwise; 1 Q. B. D. 071 ; 
although it has been held that he may re¬ 
strain ner from committing a crime ; 1 


Grant, Cas. 389 ; or from interfering with 
the exercise of liis parental control over 
hia children ; 42 Tex. 221. He also had the 
right to moderately chastise her; 1 Bla. 
Com. 445 ; 1 Phil. N. C. 453 ; but this is no 
longer recognized, and any chastisement 
inflicted on the wife renders him guilty of 
assault and battery ; 108 Mass. 458 ; 1 Swab. 
& T. 601 ; 2 Paige 501 ; [1891] 1 Q. B. 671 ; 
67 Me. 304 ; 8 N. H. 307; and excessive 
cruelty or frequent repetition of slight 
abuses is in many states a ground of 
divorce. See Divorce ; Cruelty. 

As to the rights of husband and wife in 
property owned either jointly or separately, 
and as to their respective rights in suits 
both by and against eitheijparty, see Mar¬ 
ried Woman. See also Community ; De¬ 
scent and Distribution ; Trust. 

HUSBAND LAND. In Old Scotch 
Law. A piece of land containing about 
six acres. Skene. 

HUSBAND OP A SHIP. See Ship’s 
Husband. 

HUSBAND AND WIFE. At Com¬ 
mon Law. Husband and wife are regarded 
as one person, and the legal existence of the 
wife i9 suspended 'during marriage, or, in 
other words, is merged in that of the husband. 
15 A. & E. Ency. 2nd ed., 790 ; 23 Cal. 563. 

In Equity, however, this common-law 
principle has been much modified; and for 
many purposes the courts of equity recognize 
husband and wife as distinct persons. Id. 

By Statute. Here, also, in all juris¬ 
dictions in modern times, the principle either 
has been greatly restricted in its application 
or has been removed altogether. id. 

HUSBANDMAN. See Farmer. 

HUSBRECE. Housebreaking; bur¬ 
glary. 

HUSCARLE. A menial servant. 
Domesd. 

It signifies properly a stout man, or a 
domestic ; also the domestical gatherers of 
the Danes’ tributes were anciently called 
huscarles . Tomlin ; Domesd. 

HUSBL. Bee Hostia, 

H U SFASTNE. He that holdeth house 
and land. Termes de la Ley; Cowel. 

HUSGABLE, House rent or house 
tax. Toml. 

HUSH MONEY. A colloquial expres¬ 
sion to designate a bribe to hinder informa¬ 
tion ; pay to secure silence. See Black¬ 
mail. 

HU8TAN. See Hostia. 

HUSTINGS. In English Law. The 

name of a court held before the lord mayor 
and aldermen of London : it was the prin¬ 
cipal and supreme court of that city. See 
Co. 2d Inst. 327 ; St. Armand, Hist. Essay 
on the Legisl. Power of England 75. 

The place of meeting to choose a member 
of parliament. 

The term is used in Canadian as well as 
English law. Formerly the manner of 
conducting an election in Canada and Eng¬ 
land for a member of the legislative body 
was substantially as follows. Upon war¬ 
rant from the proper officer, a writ issued 
from the clerk of the crown in chancery, 
directed to the sheriff, registrar, or other 
returning officer of the electoral division. 
He thereupon issued and posted in public 
places a proclamation appointing a day, 
place, and hour for his holding an election, 
and also fixing a day wiien a poll would be 
opened, if one were demanded and granted. 
•Die first day was called nomination day. 
On thi9 day he proceeded to the hustings, 
which were in the open air and accessible 
to all the voters, proclaimed the purpose of 
the election, and called upon the electors 
present to name the person they required 
to represent them. The electors then made 
a show of hands, which might result in an 
election, or a poll might be demanded by a 
candidate or by any elector. On such de¬ 
mand, a poll was opened in each township, 
ward, or parish of the election district, at 


the places prescribed by statute. Now, 
however, by statute 35 & 36 Viet. c. 33, 
the votes are given by ballot in accordance 
with certain fixed rules. 

It is also applied to a local court in Vir¬ 
ginia. Va. Code, 1887, §3072 ; 6 Gratt. 090. 

HUTESIUM ET CLAMOR. Hue 

and cry (q. r.). 

HYDROMETER. An instrument for 
measuring the density of fluids : being im¬ 
mersed in fluids, as in water, brine, beer, 
brandy, etc., it determines the proportion 
of their density, or their specific gravity, 
and thence their quality. See Act of 
Congr. Jan. 12, 1825, 3 Story, Laws 1976. 

HYPNOTISM. Artificial catalepsy ; 
induced somnambulism ; a method of arti¬ 
ficially inducing sleep ; artificial somnam¬ 
bulism. 


The following summary of the physical manifesta¬ 
tions accompanying hypnotism, U given in the In¬ 
ternational Cyclopaedia : 

“This Is a term invented by the late Mr. Braid, of 
Manchester, to designate certain phenomena of the 
nervous system which in many respects resemble 
those which are induced by animal magnetism, but 
which clearly arise from the physical and psychical 
condition of the patient, ana not from any emana¬ 
tion proceeding from others. The following are the 
directions of Mr. Braid, for inducing the phenomena, 
and especially the peculiar sleep-like condition of 
hypnotism. Taka a silver lancet-case, or other 
bright object, and hold it between the Angers of 
the left hand, about a foot from the eyes of the 
person experimented on, in 6ucb a position above 
the forehead as to produce the greatest 6traln on 
the eyes compatible with a steady fixed stare at the 
object.- The patient must be directed to rivet his 
mind on the object at which he is gazing. His 
pupils will first contract, but soon dilate consider¬ 
ably; and If they nre well dilated, the first and 
second fingers of the operator’s right hand, ex¬ 
tended ana A little separated, are carried from the 
object towards the eyes ; tho eyelids will most prob¬ 
ably close with a vibratory motion. After 10 or 15 
seconds have elapsed, it will be found that the pa¬ 
tient retains his arms and Iqcs la any position in 
which the operator places them. It will also be 
found that all tho special senses, excepting sight, 
are at first extremely exalted, as also are the mus¬ 
cular sense, aad tho sensibility of heat and cold ; but 
after a time the exaltation of function is followed 
by a state of depression far greater than the torpor 
of natural sleep. The patient is now thoroughly 
hypnotized. The rigidity of the muscles and the 
profound torpor of tho nervous system may be in¬ 
stantly removed and An opposite condition induced 
by directing a current oc air against the muscles 
which we wish to render litpber, or the organ we 
wish to excite to action ; and then by mere repose 
the senses will speedily regain their original condi¬ 
tion. If a current of air directed against the face 
is not sufficient to arouso the patient, pressure and 
friction should bo applied to the eyelids, and tbe 
arm or leg sharply struck with an open hand. 

“ From the careful analysis of a large number of 
experiments Mr. Braid is led to the conclusion that 
by a continual fixation of tho mental and visual eye 
upon an object, with absolute repose of body and 
general quietude, a feeling of stupor supervenes, 
which renders the patient liable to be readily af¬ 
fected in the manner already described. Ab tho 
experiment succeeds with the blind, he considers 
that It is not so much the optic, as the sentient, mo¬ 
tor. and sympathetic nerves, and the mind through 
which the Impression is made. Bee Tuke‘« Sleep¬ 
walking and Hypnotism (1684). 

“Many of the minor operations of surgery have 
been performed on patients in the hypnotized state 
without pain, and hypnotism has been successfully 
employed as a therapeutic agent in numerous 
forms of disease, especially such us have their seAt 
in the nervous system. An Interesting memoir On 
Hypnotic Therapeutics was published by Mr. Braid 
in the 17th volume of The Monthly Journal of Med- 
ical Science (1853).“ Int. Cyc. sub v. 

A committee of the British Medical Association 
made a report to the annual meeting in 1892, in the 
course of which they say : 

“Test experiments which have been carried out 
by members of the committee have shown that this 
condition is attended by mental and physical phe¬ 
nomena, and that these differ widely iu different 
cases. 

“ Among the menial phenomena are altered con¬ 
sciousness, temporary limitation of the will power, 
increased receptivity of suggestion from without, 
sometimes to tne extent of producing passing deiu 
slons, illusions, and hallucinations, an exalted con¬ 
dition of the attention and post-hypnotic sugges ’ 
tions. 

“ Among the physical phonomeno are vascular 
changes (such as flushings of the face and altered 
pulse rate), deepening of the respirations, Increased 




muscular sense, anaesthesia, modified power of 
muscular contraction, catalepsy, and rigidity, often 
intense. It must, however, be understood that all 
these mental and physical phenomena are rarely 
present In any one case. The committee takes this 
opportunity of pointing out that the term hypno¬ 
tism Is somewhat misleading, Inasmuch as sleep, as 
ordinarily understood, Is not necessarily present. 
The committee are of opinion that, as a therapeutic 
agent, hypnotism Is frequently effective in relieving 
pain, procuring sleep, and alleviating many func¬ 
tional ailments. As to Its permanent efficacy in the 
treatment of drunkenness, the evidence before the 
committee la encouraging, but not conclusive. 
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In the trial of C*yn*hl, referred to infra* som# 
IntMwUai opinion* w*re •iprased by thnsclonlMc 
«n«rta. Dr Fuchs of Boon **** hi* opinion or 
hypooUsm in jfonnml. nml hi* view wna a total 
denial of Its power. He does not consider It an In* 
itru(Q6ot by which th6 humAn will own b# coBtwilw 
In * MrmiDAQt \K* Irrwisitible wty. Nobody would 
tuocmd Ld ioducio^ one who limuktM dlsoMe to 
raltaqubh simulation Of course witnessing the 
exhlbiUoQS of practitioners, the Impression I* made 
ihjti their orders are Implicitly obeyed. His con¬ 
viction was that all Ihe sub 1 eels practiced on were 
stupid people. They are unarr no other compulsion 
^.n the desire to make themseWes interesting, or 
from some Inducement to do the practitioner a fu¬ 
ror. Hypnotism will not succeed with anv pereou 
who has the feeling of serious responsibility. He 
has the conviction that all the Instances of hypno¬ 
tism which he had seen were only a farce. And this 
opinion was given after seeing experiments or such 
men as Luys and Charcot- Dr. Grashey, of Munich, 
thus defined hypnotic Influence ana suggestion. 

*• Suggestion means to suggest to somebody a cor* 
taintnought, to persuade him that a certain idea 
transferred is his own. Suggestions play a great 
role In the Intellectual life of men, and especially 
in education Children have no independent judg¬ 
ment and rapidly adopt the thoughts suggested to 
them bv their parents, teachers, and friends. But 
suggestive effect is due not merely to words, but 
also to example. A person cau be suggested to go. 
to sleep Such a sleep, induced by suggestion, is 
called hypnosis, and the inducement of hypnosis Is 
called hypnotism. The person who hypnotizes an¬ 
other Is called a hypnotizer. Hypnosis, or sleep in¬ 
duced by suggestion, has the peculiarity that the 
subject remains in mental rapport with the hypno 
tljer. who suggest or transfer thoughts to the 
hypnotised person, and theD the latter can offer leas 
resistance than In a wakeful state. Hypnosis has 
also the peculiarity that it can be produced easier 
and easier as the operation is repeated . . . Accord¬ 
ing to my conception the grown man can be held 
devoid of his free will irresponsible then only when 
the action Is exclusively or predominantly the pro¬ 
duct of abnormal or diseased factors, abnormal or 
diseased illusions, abnormal or diseased feelings, 
disposition, and will Impulses . . . If, however, as It 
i 9 generally assured, the suggestibility increases 
with every new production of hypnosis, the will 
power,, as against the will of the hypnotizer, de¬ 
creases by degrees, and the interference with the 
freedom of the subject will increase as well as the 
restriction of the power of will . . . And thus we 
see a hypnotlzer attain finally such power over his- 
subject that a single word, a single look, may put 
him to sleep . . . Not only in regard to the time of 
going to sleep, of the beginning of hypnosis. Is the 
psrson hypnotized dependent upon the hypnotlzer, 
out also in regard to thoughts and feelings. A 
thought which is slightly opposed during the first 
condition of hypnosis in a less degree than In the 
normal condition will meet with less opposition as 
the hypnotizing progress is continued ; sentiments 
and dispositions which were but slightly Indicated 
during the first operation will grow, become 
stronger and more intense as the process is re> 
pen ie> l 

■■ Again a hypnoiizer who has gained a certain 
power over an individual by a repetition of hypno¬ 
tic procedures can suggest successfully a thought 
or u sentiment which in the commencement would 
hardly have been received, and thus the hypnotized 
individual falls into a condition of subserviency in 
ideas and sentiments at the cost of hts own free¬ 
dom of will; 14 Med. Leg. J. 158-162. 


The principal legal interest in the sub¬ 
ject of hypnotism arises out of the question, 
whether, and if so to what extent, crime 
may be induced by hypnotic suggestion, or 
the will of the hypnotic subject sufficiently 
controlled to enable the hypn otizer to obtain 
the unconscious execution of papers such as 
wills or promises to pay money, without 
knowledge or consciousness on the part of 
the subject. Though the existence of this 
force cannot be questioned, it has been the 
subject of extended discussion, much of 
which is unprofitable and often based upon 
newspaper reports of legal proceedings 
which have proved to be entirely untrust¬ 
worthy. The sensational character of 
much that lias been written on the subject, 
even in influential legal journals, has tended 
to obscure the questions which really re¬ 
quire consideration both by courts and by 
tne legislature. .These questions aT© care¬ 
fully considered in an article on Hypnotism 
and the Law in IB Med. Leg. J. 47, one on 
the same subject, 95 L. T. 500, and another 
on Hypnotism in the Criminal Courts, 18 
Med. Leg. J. 351. The first article is based 
mainly on the answers received from lend¬ 
ing scientists to four questions as follows: 
~(1) Can crime be committed by the hypno¬ 
tlzer, the subject being the unconscious and 
innocentagent and instrument? (2) If the 
subject is unconscious, and even unwilling, 
has the hypnotizer such power and domina¬ 
tion over the hypnotized as would control 
action to the extent of the commission of a 
crime? (3> Is it certain or possible to re¬ 
move by hypnotic suggestion from the 
mind of the subject alfmemoiy of acts or 
occurrences which liappen in the hypnotic 


state? (4) Would it be jiossible for a 
hypnotizer so to control a hypnotized sub¬ 
ject as, for example, to make him sign (a) 
a will in the presence of third persons, de¬ 
clare it to be nis will, and request them to 
sign their names as witnesses, without sub¬ 
sequent consciousness of the occurrence ; 
or a note of hand or a check? 
he answers to these questions show a 
very decided difference ol opinion among 
American scientific men who have'given 
special attention to the subject, and the 
same difference appears to exist in a marked 
degree in European thought. It is impos¬ 
sible as yet to state any satisfactory con¬ 
clusion from this diversity of opinion, and 
there has as yet been no recognition of the 
subject by the courts, notwithstanding the 
amount of discussion in the press,—-much 
of it thoughtless nml unprofitable,—of 
cases popularly, though erroneously, sup¬ 
posed to touch the question of the procure¬ 
ment of crime by hypnotic suggestion. 
In spite of this difference, however, and 
leaving the questions above quoted to be 
answered by' further investigations, so far 
as they may be, there is a practical ques¬ 
tion much mooted as to the necessity or 
propriety of any recognition of hypnotism 
Dy the law ana of its legal regulation, at 
least to the extent of forbidding public ex¬ 
hibitions of it, or its use except by those 
skilled in the science to which it may be a 
legitimate adjunct; and even as to whether 
its use by physicians and surgeons may not 
be a proper subject of legal regulation. 
Another question raised is whether hyp¬ 
notism is a justifiable inquisitorial agent. 
Such use of it is said to be permitted under 
the law of Holland ; 05 L. T. 500; and it is 
quite possible that in countries accustomed 
to the inquisitorial character of investiga¬ 
tions of crime, as in continental Europe, It 
may be thought proper. It may be assumed 
that it would ne so entirely foreign to 
American and English ideas as to be un¬ 
likely to receive serious consideration in 
either country. 

The consensus of medical opinion would 
6eein to be in favor of regulation. The 
committee of the British Medical Associa¬ 
tion, in the report above quoted, stated that 
they had *' satisfied themselves of the 

S enuineness of the hypnotic state,” and that 
angers may arise in its use “ from want 
of knowledge, carelessness, or intentional 
abuse, or from too continuous repetition of 
suggestions in unsuitable cases.” And the 
conclusion was that, when used for thera¬ 
peutic purposes, it should be confined to 
qualified medical men, and under no cir¬ 
cumstances employed for female patients 
except in tho presence of a relative or a 
person of their own sex. The report also 
expressed strong disapproval of public ex¬ 
hibitions of hypnotio phenomena, and a 
hope that some legal restrictions may be 
put upon them ; 11 Med. Leg. J, 73. A 
report of a similar committee of the Amer¬ 
ican Medico-Legal Society suggested the 
legal questions involved in the subject of 
Hypnotism and evoked a general discussion 
which may bo found in 8 Med. Leg. J. 263, 
353; 13 id. 47, 351. These references are 
valuable only to direct the inquirer to tho 
variety and contrariety of opinion upon the 
subject. One of the best considered dis¬ 
cussions from a legal point of view will be 
found in the paper on the forensic aspect 
of hypnotism in 3 Am. Lawy. 534, i:i which 
the writer, after carefully considering the 
cases with which hypnotism lias l>een con¬ 
nected in the popular mind, reaches tho 
conclusion that it lias no place ih tho law. 
He contends that the person hypnotized 
cannot be compelled to commit an act 
which is repugnant and offensive to liis 
sense of morality or. as in case of signinga 
will, opposed to his instinct of self-preser¬ 
vation, although, under its influence, lie 
may do many things inconsistent with his 
reason. This writer further considers Hint 
the mind of the patient while in a hypnotic 
state is clear as to what he is doing and liis 
acts are performed in pursuance merely of 
a desire to please the hypnotizer. The re¬ 
striction of its use to physicians is disap¬ 
proved on the ground that, os a class, med¬ 


ical practitioners arc not more familiar 
with its use tlian are any other class of 
scientists, und it would Iw unsafe for the 
legislature to 'assume the existence of a 
monopoly of virtue among medical men. 

A very decided inclination towards the 
views thus summarized will be found 
among legal minds directed to the subject, 
ns also a very weighty, if not the pnepond- 
eranceof, scientific opinion. The view that 
the commission of crime cannot be procured 
by hypnotio suggestion unless in the case 
of a person whose moral character is such 
that ne might do the act in a normal state, 
will be found well reasoned and stated in a 

K per on Hypnotism and Crime; 13 Med. 

ig. J. 240, to which reference may be 
made for authorities and opinions of great 
value. Dr. Cocke, an investigator of rec¬ 
ognized authority, concludes that there 
are few cases in which the hypnotized sub¬ 
ject will not refuse to do a wrong act or to 
submit to a wrong, no matter if it be sug¬ 
gested ; 18 Crim. L. Mag. 100. 

Considering the vast amountof discussion 
which this subject has evoked, it is surpris¬ 
ing to find upon how slight a basis of actual 
bgal proceedings it rests. Cases seriously 
discussed are found upon examination to 
have no connectiou with the subject. 

Two cases in Europe have been much 
commented on in connection with hypno¬ 
tism. The first of these, the Bonqiard case, 
excited such wide attention that the main 
facts of it are generally understood and the 
details of it were much confused by the 
theatrical accessories to the trial in the 
French courts. The effort was made to 
show that a murder was the result of hyp- 
notic suggestion, and it is believed to be 
the general impression of those who have 
examined the case that tliat was, to a 
greater or less extent, an element in the 
crime. The character of the trial, how¬ 
ever, greatly lessens its value as a factor id 
reaching conclusions either valuable or ac¬ 
curate. There was also so wide a differ¬ 
ence of opinion among the experts that it 
has been very truly remarked : This trial 
doe3 not, therefore, clear the air of the 
difficulties of the medico-legal inquiry, 
whether crime can be committed by the 
suggestion of the hypnotizer, of which the 
subject is the innocent and also unconscious 
actor ; ” id. 3-73. For report of the case see 
Jurid. Rev. Jan. 1800 ; see also Int. Cyc. 
N. Y. 1833, p. 763. Considerable research 
has failed to discover any other case involv¬ 
ing the direct question. 

TheOzynski case, at Munich, seern9 to be 
the only authentic one in which a convic¬ 
tion of hypnotism was really secured. The 
prisoner was charged with having had re¬ 
course to hypnotic suggestions in order to 
win the affections of a woman of high 
social position and to obtain her consent to 
live with him in illicit intercourse, and, 
subsequently, after he had subjected her to 
his will, to i nveigle her into a false marriage 
p'Jrfortned by a friend of the prisoner who 
personated a priest. The accused had given 
public exhibitions of liis hypnotic powers 
in Dresden and claimed to oe able to treat 
maladies by touching with his hands the 
parts of the body affected while the patient 
was in a hypnotized state. His arrest and 
trial in 1894 created a profound sensation 
throughout Europe. He. was convicted and 
sentenced to three years 1 imprisonment. 
For a full report of the trial, see 14 Med. 
Leg. J. 150. 

The Kansas case of State v. Gray was 
reported and extensively commented upon 
by the newspaper press and somo influen¬ 
tial legal journals (51 Alb. L. J. 87 and 3 
Am Lawy. 3) as having turned u]>on the 
ground of hypnotic influence, but this was 
clearly a misrepresentation, the actual de¬ 
cision being that one who aids, abets, coun¬ 
sels, or assists in the commission of a crime 
is equally guilty as one who actually com¬ 
mits the same; 39 Pac. Rep. 1050. One 
of the journals cited supra in a subsequent 
issue corrected its error as to the facts of 
that case and published a letter from the 
trial judges which states that, “ The ques¬ 
tion of hypnotism was never raised, never 
insisted upon, either in the evidence, the 
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arguments, of the instructions,” and “ the 
only reference, either direct or remote, dur¬ 
ing the whole trial that was made to the 
question of hypnotism,” was the remark 
of counsel for the defence to the jury that 
“ we might almost say that Gray possessed 
a hypnotic power over McDonald.” Mc¬ 
Donald as principal and Gray as accessory, 
being charged with murder, upon a sever¬ 
ance, the Latter was tried first and con¬ 
victed and afterwards the former was ac¬ 
quitted on the ground of self-defense; 3 
Am. Lawy. 45; 13 Med. Leg. J. 51. 

The case of Hayward, tried at Minne¬ 
apolis for the murder of Katherine Ging, 
and afterwards hanged, and the case at Eau 
Claire, Wisconsin, in which a young man 
named Pickens was charged with hypno¬ 
tizing two young girls, have both been 
shown to have no connection with hypno¬ 
tism ; 18 Grim. L. Mag. 100. The facts of 

both cases may be found in 13 Med. Leg. J. 
241. 

In a California case of a woman on trial 
for murder, in whose behalf it was alleged 
that she was hypnotized by her husband, 
it was held that evidence that she was told 
by her husband to commit the act does not 
tend to show that she was hypnotized, and 
does not render admissible evidence of the 
effect of hypnotism on persons subject to 
its influence ; 105 Cal. 160. 

Notwithstanding the drift of opinion in¬ 
dicated above there are writers of author¬ 
ity on medico-legal subjects who think 
differently. In discussing the possibility 
of rape committed upon a person in the 
hypnotic state, a late work, after alluding 
to the lack of attention given to hypnotism 
in England and America, continues : “ Like 
other theories and investigations received 
at first with ridicule, hypnotism has been 
placed on a sure scientific basis, thanks to 
the labor of Charcot and his successors. It 
has found a place in French, Austrian, and 
Hungarian law, and must, sooner or later, 
creep into the Anglo-Saxon. The great 
French experts in legal medicine, so far as 
we know, without an exception (Tardieu, 
Devergie. Brouardel, Vibert, Tourdes, Tour- 
ette) recognize the possibility that the will 
may be entirely abolished under hypnotic 
influence.” It is further asserted that the 
crime mentioned is not frequent, but that it 
undoubtedly exists in a small number of au¬ 
thentic cases. See 2 Witth. & Beck. Med. 
Jur. 452, where theso cases are narrated, 
and the authorities given. It will be found 
that they are all open to the criticism and 
doubt which affect the question of rape on 
a sleeping woman, and which are inherent 
in the nature of the crime. In addition to 
the authorities herein cited see also 2 Ham. 
Leg. Med. 212 ; Tourette, Hypnotisme au 
Point de Vue Medico-Legal; Etude M6d. 
Leg. sur les Attentats au Mceurs; N. Y. 
Med. J., Jan. 26, 1895 ; Gould, Illustr. Diet. 
Med. sub. r. ; Contemp. Rev. Oct. 1890, 
"Hypnotism and Crime”; Moll, Hypno¬ 
tism ; Dessoir, Bibliographic dee modemen 
Hypnotismus. 


ery of the thing hypothecated; 2 Bell, 
Com. 25. 

in the common law, cases of hypotheca¬ 
tion, in the strict sense of the civil law, 
that is of a pledge of a chattel without 
possession by the pledgee, are scarcely to 
be found ; cases of bottomry bonds and 
claims for seamen’s wages against ships are 
the nearest approach to it; but these are 
liens and privileges, rather than hypothe¬ 
cations; Story, Bailm. § 288. It seems 
that chattels not in existence, though they 
cannot be pledged, can be hypothecated, so 
that the lien will attach as soon as the chat¬ 
tel lias been produced ; 14 Pick. 497. 

In Scotland hypothec is the landlord's 
right, independently of any stipulation, 
over tiie crop and stocking of his tenant, 
giving the landlord a security over the crop 
of each year for the rent of that year ; Bell. 

Conventional hypothecations are those 
which arise by agreement of tjie parties. 
Dig. 20. 1. 5. 

General hypothecations are those by 
which the debtor hypothecates to liis cred¬ 
itors all his estate which he has or may 
have. 

Legal hypothecations are those which 
arise without any contract therefor be¬ 
tween the parties, expressed or implied. 

Special hypothecations are hypotheca¬ 
tions of a particular estate. 

Tacit hypothecations are such as the law 
gives in certain cases, without the consent 
of the parties, to secure the creditor. 
They are a species of legal hypotheca¬ 
tion. 

Thus, the public treasury has a lien over 
the property of public debtors; Code, 8. 15. 
1. The landlord has a lien on the goods in 
the house leased, for the payment of his 
rent; Dig. 20. 2. 2; Code 8. 15. 7. The 
builder has a lien, for hia bill, on the house 
he has built; Dig. 20. 1. The pupil has a 
lien on the property of the curator for 
the balance of his account; Dig. 46. 6. 22 ; 
Code, 5. 37. 20. There is hypothecation of 
the goods of a testator for the security of 
the legacy ; Code 6. 43. 1, 

See, generally, Pothier, de l’Hyp, ; 
Pothier, Mar. dontr. 145, n, 26 ; Merlin, 
Report. ; 2 Brown, Civ. Law 193; Abbott, 
Shipping ; Parsons, Mar. Law; 42 Tex. 244; 
24 Ark. 27. 

H Y POTHEQTJB. In French Law. 

Hypothecation ; the right acquired by the 
oreaitor over the immovable property 
which has been assigned to him by his 
debtor as security for his debt, although 
he be not placed in possession of it. 

It thus corresponds to the mortgage of 
real property in English law, and is a real 
charge, following the property into whose¬ 
soever hands it comes. It may be Ugale , 
as in the case of the charge which the 
state has over the lands of its accountants, 
or whicli a married woman has over those 
of her husband; judiciaire , when it is the 
result of a judgment of a court of justice ; 
and conventionelle t when it is the result of 
an agreement of the parties ; Brown. 


HYPOBOLTJM (Lat.). In Civil Law. 
The bequest or legacy given by the husband 
to his wife, above her dowry. Tech. Diet. 

HYPOTHECATE. To pledge a thing 
without delivering the possession- of it to 
the pledgee. 

HYPOTHECATION. A right which 
a creditor has over a thing belonging to 
another, and which consists in a power to 
cause it to be sold, in order to be paid his 
claim out of the proceeds. 

There are two species of hypothecation, 
one called pledge, pignus t and the other 
properly denominated hypothecation. 
Pledge is that species of hypothecation 
which is contracted by the delivery by the 
debtor to the creditor of the thing hypothe¬ 
cated. Hypothecation, properly so called, 
is that which is contracted without deliv¬ 


HYPOTHETICAL QUESTION. A 

question put to an expert witness contain¬ 
ing a recital of facts assumed to have beer 
proved or proof of which is offered in tin 
case, and requiring the opinion of the wit¬ 
ness thereon. 

It must present fairly the state of facts 
which the counsel claims to have proved 
or which the testimony of the witnesses 
tends to prove ; 49 N. Y. 42 ; 83 id. 858 ; 90 
id. 040 ; 97 id. 501 ; 66 Ind. 94; 70 id. 15 ; 
118 id. 42 ; 104 id. 409 ; 84 Minn. 430; 88 id. 
511; 112 Mass. 470; 152 id . 589; 48 Vt. 835 ; 
87 Ga. 69 ; 72 la. 84 ; 74 id. 352 ; 65 Miss. 
204 ; 63 id. 233 ; 80 Fla. 41; 10 Or. 448 : 82 
Ill. App. 468 ; 43 Mo. 201; 81 W. Va. 059 ; 
85 id. 682 ; 60 Md. 419 ; 75 Tex. 667 ; 42 
Mich. 206 ; 88 id. 567; 63 Wis. 664 ; 76 Cal. 
828; and such state of facts must be rele¬ 
vant to the issue; 97 N. Y. 501 : 138 id. 


428 ; 85 Vt. 398 ; 28 Ohio St. 547 ; 63 Conn. 
893 ; 64 Fed. Rep. 689. The question must 
oontain all the facte proven when it was 
put; 2* Misc. Hep. 835 ; 62 Mo. App. 563 ; 
and the witness will not be allowed to An¬ 
swer a question which excludes from his 
consideration testimony which is essential 
to the formation of an intelligent opinion 
concerning the matter ; 80 wis. 523 ; 55 
Mo. App. M0; but the authorities as to this 
point are conflicting, as it has been held that 
a question should not be rejected because 
it does not include all the facts in the case : 
135 Ind. 254 ; 63 Conn. 393 ; unless it there¬ 
by fails to present the case fairly ; 63 Conn, 
393. A question put to an expert witness 
calling for his opinion may refer him to 
the testimony in the case if he has heard 
it, instead or stating the facts which the 
answer tends to prove, but in such a case 
the witness must assume the testimony to 
be true; 43 Minn. 279 ; 12 Misc. Rep. 13 ; and 
it has been held that he may not base hia 
opinion on the testimony but must confine 
lnmself to the hypothetical statement; 57 
Hun 123, 580 ; 136 N. Y. 1. The witness 
may not assume for himself from the tes¬ 
timony the facts on which lie bases his 
opinion without informing the jury what 
he supposes the facts to be; 15 N. Y. Supp. 
176; lie may, however, include as a basis 
of his opinion, facts known to be true as 
well as those stated in the question ; 75 
Tex. 501 ; 90 Wis. 405. 

The truth of the facts assumed by the 

? uestion is, in doubtful cases, a question 
or the jury, and if they find that the as¬ 
sumed facts are not proved, they should 
disregard the opinions based on such hypo¬ 
thetical questions, and the court will so in¬ 
struct them ; 64 Mich. 148 ; 69 id. 400 ; but 
the court is not required to submit the 
matter to the iury unless there is some 
substantial evidence tending to establish 
the hypothesis ; 70 Ind. 15. If there is no 
testimony in the case tending to prove the 
facts assumed in the question, it is im¬ 
proper ; the facts must be proved or proof 
of them must be offered ; 69 Mich. 400 ; 64 
id. 148; 52 Me. 304; 39 Iowa 615; 115 Pa 
599; 28 Ohio St. 547 ; 63 Wis. 664 ; 65 Miss. 
204; 107 111. 865. 

The length of the question is to be regu¬ 
lated, largely, by the discretion of the trial 
judge; 120 U. S. 73; it has been held an 
error to permit it to be so long and com- 

{ )licated as to confuse the witness or baffle 
lis memory; 53 Mich. 531 ; 107 Ill. 365; but 
to obviate this difficulty the court may re¬ 
quire the question to be reduced to writing; 
88 Mich. 598. If unfair and misleading, 
hypothetical cases assumed in framing 
questions are to be considered in deter¬ 
mining whether or not a fair trial has 
been had ; 82 Ill. App. 463; but it cannot 
be expected that the interrogatory will in¬ 
clude the proofs or theory of the adversary, 
since this would require a party to assume 
the truth of that which he generally de¬ 
nies ; 96 Ind. 550, Hypothetical questions 
cannot be asked of an ordinary observer ; 
40 Pa. 199; 46 Mo. 224 ; 14 Gray 335 ; 53 
Miss. 307; 117 Mass. 143; 27 Conn. 192. 
And, as to this, a professional man, in a 
matter of which he has not made special 
study is regarded as an ordinary observer ; 
64 Barb. 864. 

See Jones ; Chambers ; Greenleaf, Evi¬ 
dence ; Expert ; Opinion ; Evidence. 

HYPOTHETICAL YEABLY TEN¬ 
ANCY. The basis in England of rating 
lands and hereditaments to the poor-rate, 
and to other rates and taxes that are ex¬ 
pressed to be leviable or assessable in like 
manner as the poor-rate. 

HYSTEROTOMY. The caesarian op¬ 
eration. 

HYTHE. A port, wharf, or small 
haven used for the purpose of embarking 
or landing merchandise. Blount. 


I. 


I. O. TX. In Common Law. A memo¬ 
randum of debt in use among merchants and 
others. It is not a promissory note, as it 
contains no direct promise to pay ; 4 C. A P. 
304 ; l Mann. A G. 48 ; 1 C. B. M3 ; Pars. Bills 
A Notes ; but if words are superseded to the 
acknowledgment from which an inten¬ 
tion to accompany it with an engagement 
to pay may be gathered, it will be oo ns trued 
as a promissory note ; l Dan. Neg. Inst. 33 ; 
if it contains an agreement that it is to be 

S lid on a given day it is a promissory note ; 

yles, Bills 1 fl. It is evidence of an account 
stated but not of money lent ; 16 M. A W. 
449. A due bill has been held to be a promis¬ 
sory note ; 7 Mo. 43,569 ; 6 Dana 341. A due 
bill to bearer without specifying the date 
of payment is a promissory note payable im¬ 
mediately ; 29 Barb. 80. An I. O. U. not 
addressed to any one will be evidence for 
the plaintiff if produced by him ; 16 M. A 
W. 449 ; 1 M. A G. 46. 

TB F.RN AGIUM. The season for sow¬ 
ing winter com. Curt. Antiq. MSS. 


IBID. An abbreviation of ibidem. 


IBIDEM (Lat.). The same. The same 
book or place. The same subject. See Ab¬ 
breviations, Ib. t Id. 

IBIMT7S. We will go. 

ICE. Ice formed in a stream not naviga¬ 
ble is part of the realty, and belongs to the 
owner of the bed of the stream, who has a 
right to prevent its removal ; 33 Ind. 402 ; 
34 Conn. 462 ; 80 Wis. 531 ; 101 Ill. 46 ; but 
see, confra, 41 Mich. 318, where it is said 
that the ephemeral character of ice renders 
it incapable of any permanent or beneficial 
use as part of the soil, and therefore a sale 
of ioe already formed, as a distinct commod¬ 
ity, should be held a sale of personalty 
whether in the water or out of the water. 


See, also, 32 Am. Rep. 160, note ; 32 Am. L. 
Reg. 166. Riparian ownera on navigable 
streams have no title to the ice which forms 
on such streams, as an incident to their 
ownership of the bank ; and if a statute 
gives them title to the ice opposite their 
property, and prescribes a remedy for in¬ 
vasion of their rights therein, that remedy 
is exclusive ; 11 Misc. Rep. 197. The right 
of taking ice either for use or sale from a 
pond which is a public water, is a public 
right which may be exercised by any citi¬ 
zen who can obtain access to the pond with¬ 
out trespassing on the lands of other per- 


A landowner cannot ent ice for salt 


from a pond situated on bis land, where its 
removal works an actual injury to one hav¬ 
ing a pondage right therein ; 62 Conn. 898; 
but the owner or land abutting on a mill¬ 
pond may take ice from the pond if it does 
not interfere with the use of the mill; 42 
Neb. 288. Ice in an ice-house is a subject 
of larceny, but before being gathered it is 
not, being part of the pond or river; 8 Hill 
895 ; 6 id. 144. See Bish. N. Cr. L. § 765, n. 2. 

See, generally, as to ice and the property 
therein, 82 Am. L. Reg. N. 8. 66; 27 id. 281, 
240 ; 80 Cent. L. J. 6 ; 37 id. 857 ; 8 Alb. L. 
J. 886 ; 48 id. 504. 


ICENI. The ancient name for the peo¬ 
ple of Suffolk, Norfolk, Cambridgeshire, 
Huntingdonshire. 

ICON A. A figure or representation of 
a thing. Du Cange. 

ICTUS. In Old English Law. A 
stroke or blow from a club or stone ; a 
bruise, contusion, or swelling produced by 


a blow from a club or stone, as distinguished 
from “j> laga M (a wound). Fleta, lib. 1, c. 
41, 3. 

ICTUS ORBIS (Lat.). In Medical 
Jurisprudence. A maim, a bruise, or 
swelling ; any hurt without cutting the 
skin. 

When the Bkin is cut, the injury is called 
a wound. Bracton, lib. 2, tr. 2, c. 5 and 24. 

Ictus is often used by medical authors in 
the sense of percussus. It is applied to the 
pulsation of the arteries, to any external le¬ 
sion of the body produced by violence ; also, 
to the wound inflicted by a scorpion or ven¬ 
omous reptile. Orbis is used in the sense 
of circle, circuit, rotundity. It is applied, 
also, to the eyeballs : oculi dicuntur orbes. 
Castelli. Lex. Med. 

ED EST (Lat.). That is. Commonly 
abbreviated t. e. ’ 

IDAHO. One of the states of the United 
States. 

It was a part ot the Louisiana purchase but was 
included in the portion affected by the joint occu¬ 
pation of the United States and'Great Britain under 
the treaty of 1818 which was terminated in 1846. It 
was a part of the Oregon territory organized under 
act of August 14,1848, and afterwards of the territory 
of Washington organized under act of March 2,1858 ; 
It was organized as a separate territory under Its 
present name by act of March 8,1863. It then in¬ 
cluded Montana and part of Wyoming, which were 
afterward separately organized, and the present 
boundaries of Idaho were settled by act of July 25, 
liii, setting apart Wyoming as a territory. Under a 
constitution adopted August 6. and ratified Novem¬ 
ber 2, Id JO, it was admitted as a state July 3, 1890 ; 
U. S. Rev. Stat. 1. Supp. 754. 

IDEM (Lat.). The same. According to 
Lord Coke, “ idem ” has two significations, 
sc. idem syllabis seu verbis (the same in 
syllables or words), and idem re et sensu, 
(the same in substance and in sense). 10 

Coke 124 a. 

Referring to a volume, the same series or 
set; also, the same book or page. Abbre¬ 
viated, id. Anderson. 

IDEM PER IDEM. The same for the 
same. An illustration of a kind that really 
adds no additional element to considera¬ 
tion of the question. 


IDEM SONANS (Lat.). Having the 
same sound. 

In indictments and pleadings, when a 
name which it is material to state is wrong¬ 
ly spelled, yet if it be idem sonans witn 
thatproved T itis sufficient. The following 
have been held to be idem sonans, Segrave 
for Seagrave ; 2 Stra. 889 ; Whyneard for 
W ip yard ; Russ. A tt. 412 ; Benedetto for 
Beneditto ; 2Taunt. 401; Keen for Keene ; 
Tliach. Cr. Cas. 67 ; Deadema for Diadema; 
2 Ired. N. C. 346 ; Hutson for Hudson ; 7 
Mo. 142; Coonrad for Conrad ; 8 Miss. 291; 
Gibney for Giboney : 81 Tex. 422 ; Allen 
for Allain; 144 Ill. 82; Emerly for Emley ; 
1 Tex. Civ. App. 695 ; Johnston for John¬ 
son ; 50 Elan. 420 ; Busse for Bosse ; 80 
Tex. 880 ; Cham hies for Cham bless ; 28 
Ala. 53 ; Conly for Conolly ; 2 Greene 
(Iowa) 88 ; Usrey for Usury ; 10 Ala. 870 ; 
Faust for Foust; 168 U. 8. 452; Bubb for 
Bopp ; 89 Pa. 429 ; Heckman for Hackman ; 
88 td. 120 ; Shaffer for Shafer ; 29 Kan. 
887 ; Woolley for Wolley ; 21 Ark. 402 ; 
Penryn for Pennyrine ; 14 Md. 121 ; Barbra 
for Barbara ; 52 Man. 85 ; Isreal B. for Is¬ 
rael R. ; 82 Tex. Cr. Rep. 037 ; Alwin for 
Alvin ; 50 Ill. App. 202 ; Helmcr for Hill- 
mer ; 84 Tex. Cr. Rep. 415 ; July for Julia ; 
id. 1 ; Elliott for Ellett ; 85 Tenn. 171 ; 
Chegawgequay for Chegawgoquay; 75 

Mich. 289 ; Realiher, Keoliher, Kelliher, 


Kellier, Keolhier, Kelhier, all sufficient for 
Kealiher ; 81 Me. 531 ; Luckenbough for 
Luckenbach ; 78 la. 101 ; Rooks for Rux ; 
83 Ala. 79. The rule seems to be that if 
names may be sounded alike without doing 
violence to the power of letters found in the 
various orthography, the variance is imma¬ 
terial ; 27 Tex. App. 80 ; 1 Wbart. Cr. L. 
309; 1 Bish. Cr. Proc. § 688 ; 28 Am. Rep. 
435. Whether or not tne names are idem 
sonantia was held a question for the jury, 
where the name was laid Darius C (pro¬ 
nounced in Dorset dialect D’rius) and it was 
in fact Trius ; 2 Den. Cj. Cas.’ 231 ; 3 Russ. 
Cr. Sharsw. ed. 317. See 0 Ala, N. s. 679 ; 
147 Mass. 414. In the following cases the 
variances there mentioned were declared 
to be fatal ; McCam for McCann ; Russ. & 
R. 3ol ; Shakspe&re for Shakepear ; 10 East 
83 ; Calver for Calvert and Day for Dai ; 

2 Cr. AM. 189 ; Moores for Mohr ; 55 Mo. 
App. 325 ; Mulette for Merlette ; 100 Ala. 
42 ; Siemson for Simonson ; 21 S. W. lien. 
(Mo.) 510 ; Bart for Bartholomew ; 20 Ill. 
508 ; Comyns for Cummins ; 24 Ill. 602 ; , 
Grautis for Gerardus ; 4 Cow. 148 ; Henry 
for Harry ; 21 III. 535 ; Jeffery for Jeffries; 

1 Hempst. 299 ; Byerly for Byrly ; Baldw. 
S3. 

The same principle applies to words as 
well as names, and a verdict is not vitiated 
by misspelling if the words are idem sonans , 
as inrder for murder, turn for term, too for 
two ; but a verdict for damages was void 
when given for impunitive damages, or 
when a burglar was found guilty of bergel- 
lery , or where the defendant was found 
guity instead of guilty, there being no such 
words as the last three in English ; 2 Tex. 

A pp. **87 ; id. 504 ; 4 id. 527 ; 30 Tex. 152. 

See, generally, 3 Chitty, Pr. 231, 232 ; 4 
Term Gil ; 3 B. A P. 550 ; 3 Campb. 29 ; 

6 M. & S. 45 ; 2 N. II. 557 ; 7 S. & R. 479 ; 

3 Cai. 210 ; 1 Wash. C. C. 235 ; 4 Cow. 148 ; 

3 Stark. Ev. g 1078 ; 4 U. H. App. 524 ; 113 
III. 634 ; 24 Alb. L. J. 444 ; 27 Am. St. Rop. 
785 ; 13 L. R. A. 541; Harris, Identification, 
Ch. III. 

IDENTITATE NO MINIS (Lat.). 
In English Law. The name of a writ 
which lay for a person taken upon a capias 
or exigent, and committed to prison, for 
another man of the same name : this, writ 
directs the sheriff to inquire whether he be 
the person against whom the action was 
brought, and if not, then to discharge him; 
Fitzh. N. B. 267. In practice, a party in 
this condition would be relieved by habeas 
corpus. 

IDENTITY. Sameness. Identity of 
persons is a phrase applied especially to 
those cases in which the issue before the 
jury is. whether a man be the same person 
with one previously convicted or attainted. 

4 Bla. Com. 396 ; 4 Steph. Com. 468. 

In cases of larceny the question of the 
identity of property is for the j ury and a 
verdict will be set aside where the court 
said in the charge that one of the stolen 
44 bills was positively identified ; ” 17 Wis. 
675. The question of identity of a prison¬ 
er as well as of property may arise. In a 
case of larceny of a hog the question of 
identity both of prisoner and hog was sub¬ 
mitted to the jury ; 1 Tex. App. 628 ; and 
evidence of a oonfession given by a fellow- 
prisoner of the accused (who had conversed 
with him through soil pipes in the gaol) that 
he recognized him by his voice was allowed 
to go to the jury on the question of iden¬ 
tity ; 70 Pa. 319. As to the modes of identi¬ 
fying different kinds of personal property, 
see Harris, Identification, Ch. Xul. And 
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as to tlie different kinds of evidence re¬ 
sorted to for proving the identity of a pris¬ 
oner, see id. Ch. IV. In cases of larceny, 
trover, and replevin; the things in question 
must be identified ; 4 Bln. Com. 300. So, 
too, the identity of articles taken or injured 
must be proved in all indictments where tak¬ 
ing property is the gist of the offence, and in 
actions of tort for damage to specific prop¬ 
erty. See 2 Crizn. Law Mag. 287 ; 34 La. 
Ann. 1082. Many other cases occur in which 
identity must be proved in regard either to 
persons or things. One case in which such 
questions arise under chattel mortgages, in 
which this identification need be such only 
as would enable identification by a third 
person aided by inquiry, and not such as 
would enable a stranger to select it; 
Jones, Chat. Mortg. § 54 ; 24 la. 323 ; 74 
Ind. 495 ; 66 Ala. 258 ; 7 Ohio St. 194 ; 13 
Gray 517. The question is sometimes one 
of great practical difficulty, as in case of 
the death of strangers, reappearance after 
a long absence, and the like. See Ryan, 
Med. Jut. 301 ; 1 Beck, Med. Jur. 509; 1 
Ball, Am. L. J. 70 ; 6 C. & P. 677 ; 1 Cr. & 
M. 780 ; 53 Ga. 496 ; 1 Hagg. Cons. 180 ; 
Shelf. Marr. & D. 226 ; Best, Pres. App. 
Case 4 ; 88 Ill. 498 ; Wills, Circ. Ev. 143; 4 
Bla. Com. 390 ; 4 Steph. Com. 468 ; Harris, 
Identif. 

Identity of the name of a grantor or 
grantee is prima fade evidence of identity 
of the person ; 35 Neb. 587; and a convey¬ 
ance by a grantee of the same name as the 
’holder of the title is presumably sufficient; 
.78 la. 499; even where the names are not 
identical in spelling, as Savery and Savory ; 
80 Tex. 120; 15 Daly 479. These cases 
apply a general principle, that a presump¬ 
tion of identity of persons arises from 
identity of name, and the former is recog¬ 
nized as prima fade evidence of the latter 
in a great variety of cases ; 108 U. 8. 47 ; 
87 Mo. 197, 642 ; 4 Q. B. 626 ; 9 Cow. 140: 
18 N. Y. 88; 75 Cal. 240; 46 Mich. 320 ; 76 
Me. 176 ; 29 Vt 179 ; 83 Ala. 528; 76 Tex. 
1 ; contra , 9 M, & W. 75; 1 Dana 155; 2 
R. I. 319; 5 la. 486 ; 29 N. H. 420. But it 
has been held that it is a question for the 
jury to determine the identity of a grantor 
with the former grantee; 28 Cal. 221; or 
that a person pleading former conviction is 
the same party; 39 Me. 154 ; or that a per¬ 
son bearing the name of a deceased is one 
of his heirs ; 6 Jones, L. 528. The identity 
of a family name and initials raises no pre¬ 
sumption of identity; 27 Mich. 489. As 
between father and son of the same name 
it is presumed that the former is intended 
if there is no distinguishing mark; 10 
Paige 170 ; Hob. 330 ; 90 IU. 612 ; 1 Stark. 
106 ; 9 N. H. 519. 

As to the effect of variation in names 
with respect to records as notice, see 4 
L. R. A. 122 ; 9 id. 471 ; 12 id. 58. And as 
to names in a record index, see 14 id. 393. 

UDEO (Lat.). Therefore. Calv. Lex. 

ID E O CONSIDERATUM EST. 

Therefore it is considered. See Consider- 
atum Est Per Curiam. 

IDEOT. An old form for idiot ( q. r.). 

IDES (Lat.). In Civil Law. A day 
in the month from which the computation 
of days was made. 

The divisions of months adopted among the Ro¬ 
mans were as follows; The calends occurred on 
the first day of every month, and were distinguished 

% adding the name of the monih: as, caUcndis 
nuarii, the first of January. The nones occurred 
on the firth of each month, with the exception of 
March, July, October, and May, In which months 
they occurred-on the seventh. The idee occurred 
always on the ninth day after the nones, thus divid¬ 
ing the month equally. la fact the ides would seem 
to have been the primal division, occurring In the 
middle of the month, nearly. Other days than the 
three designated were indicated by the number of 
days which would elapse before the next succeeding 
point of division Thus, the second of April is tho 
ijuorfo tioruu Aprilia ; the second of March, the 
aexto pnn&a Start ii; the eighth of March, octavius 
idus Sturt i\ ; the eighth of April, aextua idus 
JpriUa ; the sixteenth of March, aecimus septimus 
no l end is Aprilia. 

This system is still used In some chanceries In 
Europe; and we therefore give the following 
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1 If February la bissextile. Sexto Cotendoa (0 Cal.) 
la counted twice, viz., for the 84th and 20th of the 
month. Hence the word bissextile. 

IDIOCHXRA (from Gr. Mtof, private, 
and jem, hand). In Civil Law. An in¬ 
strument privately executed, as distin¬ 
guished from one publicly executed. V ioai, 
Voo. Jur. 


IDIOCY. In Medioal Jurispru¬ 
dence. Mental deficiency of varying 
grades down to extreme stupidity resulting 
from imperfect development or disease or 
the nervous centers either prenatal or oc¬ 
curring before the evolution of the mental 
faculties in childhood. Brush in CycJopte- 
dia of Diseases of Children. A condition of 
defective brain-development. See 3 Witth, 
A Beck. Med. Jur. 364 et sea.: 2 Ham. Leg. 
Med. 80 et scq. 

It always implies some defect or tUnnaan of the 
brain, which Is generally smaller than the standard 
size and irregular In Its shape and proportions. 
Hydrocephalus is an occasional cause of idiocy. 
Toe senses are very Imperfect at best, and one or 
more are often entirely wanting. None articu¬ 
late more than a few words; while many utter 
only cries or muttered sounds. Some make known 
their wants by signs or sounds which are intelligible 
to those who nave charge of them. The head, the 
feat urea, the expression, the mov ements, —all con¬ 
vey tho idea of extreme mental deficiency. The re¬ 
flective faculties are entirely wanting, whereby 
they are utterly incapable of any effort of reason¬ 
ing. The perceptive faculties exist In a very limited 
degree, and hence they are rendered capable of 
being improved somewhat by education, and re¬ 
deemed, In some measure, from their brutish con¬ 
dition. They have been led into habits of propriety 
and decency, have been taught some of the elements 
of learning, and have learned some of the coarser 
industrial occupations. The moral sentiments, such 
as self-esteem, love of approbation, veneration, be¬ 
nevolence, are not unfrequently manifested; while 
some propensities, such as cunning, destructlve- 
nc-vt, sexual Impulse, are particularly active. 

In some parts of Europe a form of idiocy prevails 
endemlcally, called cretinism. It is associated with 
disease or defective development of other organs 
besides the head. Cretins are short In stature, tnelr 
limbs are attenuated, tho belly tumid, and the neck 
thick. The muscular system is feeble, and their 
voluntary movements restrained and undecided. 
The power of language is very imperfect, If not en¬ 
tirely wanting. In the least degraded forms of this 
disease the perceptive powers may be somewhat 
developed, and the individual may evince some 
talent at music or construction. In SwItserVaiut 
they make parts of watches. Cretinism like Idiocy 
Is frequently congenital, and Its causation Is very 
obscure. 

Both Idiocy and cretinism exhibit various degrees 
of mental deficiency, but they never approximate 
to any description of men supposed to be rational, 
nor can any amount of education efface the chasm 
which separates them from their better-endowed 
fellow-men. The older law-writers, whose observa¬ 
tion of mental manifestations was not very pro¬ 
found, thought It necessary to have some test of 
Idiocy ; and accordingly, FUrberbert says. If he 
have sufficient understanding (o know and under¬ 
stand his letters, and to read by teaching or Infor¬ 
mation, he is not an Idiot. Natura Brevlum 38k 
Again, he says, a man is not an idiot if he hath any 
glimmering of reason, bo that he can tell his parents, 
his ago, or the liko common matters. The inference 
was, no doubt, that such a man is responsible for 
his criminal acts. At the present day, such an Idea 
would not be entertained for a moment, nor are we 
aware of any case on record of an idiot suffering 
capital punishment. Soe Insanity ; Deukntia ; Im¬ 
becility. 


IDIOT. Ape rson who has been with" 
out undere tan dmg from his nativity, and 
whom the law, therefore, presumes never 
likely to attain any. Shelf. Lun. 2; 8 
Witth. & Beck. Med. Jur. 871. 

It is an imbecility or sterility of mind, 
and not a perversion of the understanding ; 
Chitty, Med. Jur. 827, note 8 , 845; 1 Rus* 
Cr. 6; Bacon, Abr. Idiot (A) ; Brooke, Abr.: 
Co. Litt. 246,247 ; 3 Mod.44; lVem. 16 ; 4 
Co. 126; 1 Bla. Com. 802; Tayl. Med. Jur. 
688. When a man cannot count or number 
twenty, nor tell his father’* or mother’s 
name, nor how old he is, having been fre¬ 
quently told of it, it is a fair presumption 
linat he is devoid of understanding; Fitxh. 
IN. B. 288. See 1 Dow, P. Cas. n. 8. 892 ; 8 
Bllgh, N. 8. 1. Persons born deaf, dumb, 
ana blind were presumed to be idiots ; for, 
the senses being the only inlets of knowl¬ 
edge, and these, the most important of 
them, being closed, all ideas and associ¬ 
ations belonging to them are totally ex¬ 
cluded from their minds; Co. Litt. 42; Shelf. 
Lun, 8. See 118 Mo. 127. But this is a 
mere presumption, which, like most others, 
may be rebutted; and doubtless a person 
bom deaf, dumb, and blind, who could be 
taught to read and write, would not be con¬ 
sidered an idiot. A remarkable instance of 
Buch a one may be found in the person of 
Laura Bridgman, who was taught how to 
oonverse, and even to write. See Looke, 
Hum. Und. b. 2, c. 11, £§ 12, 13; Ayliffe, 
Pand. 234 ; 4 Comyna, Dig. 010; 8 ia. 644. 
See Deaf and Dumb ; Deaf, Dumb and 
Bund; Idiocy. 

Idiots are incapable of committing crimes, 
or entering into contracts. They cannot, 
of course, make a will; but they may 
acquire property by descent. 


IDIOTA. In the Civil Law. An un¬ 
learned. illiterate, or simple person. Calv. 
Lex. A private man ; one not in office. 

In Common Law. An idiot or fool. 

Idiota a nativilate; an idiot from birtft, or 
natural fool. Burrill; 1 Bl. Com. 303 
Purus idiota; on absolute fool. Id. 

IDIOTA m QUHLENDO, WHIT 

DE. This is the name of an old writ which 
directs the sheriff to enquire whether a man 
be an idiot or not. The inquisition is to be 
made by & jury of twelve men. Fitzh. N. 
B. 232. 

IDONEUM SE FACKELE. IDON 
TZATtJZ SE. To purge one’s self by oath of 
& crime of which one is accused. 

IDONEU8 (Lat.). Suffioient; fit; ade¬ 
quate. He is said to be idoneus homo who 
hath these three things, honesty, knowl¬ 
edge, and civility; ana if an officer, etc., 
be not idoneus , ne may be discharged ; 8 
Co. 41. If a clerk presented to a living is 
not persona idoneo, whish includes ability 
in learning, honesty of conversation, etc., 
the bishop may refuse him. And to a 
quare impedit brought thereon, * ‘ in litera- 
tura minus sufficient is a good plea, with¬ 
out setting forth the particular kind of 
learning; ” 5 Co. 58; 6 id. 49 b ; Co. 2d Inst. 
631 ; 3 Lev. 311 ; 1 Show. 88 ; Wood, Inst. 32. 

So of things : idonea quantitas ; Calvinus, 
Lex.; idonea paries , a wall sufficient or able 
to bear the weight. 

In Civil Law. Rich; solvent: e. g. ido¬ 
neus tutor , idoneus debitor. Calvinus, Lex. 

IFUNGIA. The finest white bread, 
formerly called “ cocked bread.” Blount. 

IGLISE (L. Ft.). A church. Kelham. 
Another form of “egliss.” 

IGNIS JUDICIUM (Lat.). In Old 
English Law. The judicial trial by fire. 

IGNTTEGIUM. The curfew (q. v.). 
Cowel. ftjrnw/Lat., and tr 0°* 10 COVf?r ) 
See II ora Aurorae. 

IGNOMINY. Publiodisgrace;infamy; 
reproach ; dishonor. Ignominy is the op¬ 
posite of esteein. Worn § 145. See 88 la. 
220. 


IGNORAMUS (Lat. we Are ignorant on 
uninformed). In Fractioe. The wordf 
which is written on a bill by a grand jury 
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when they find that there is hot sufficient 
evidence to authorise their finding it a true 
bill. Thov are said to ignore the bill, which 
is also saiil to be (hroim out. The proceed¬ 
ings being now in English, the grand jury 
indorse on the bill. Not found. No bill, or, 
*Yo true biil. 4 BIa. Com. 805. 

IGNORANCE. The lack of knowledge. 

Ignorance is distinguishable from error. 
Ignorance is want of knowledge ; error is 
the nonconformity or opposition of ideas to 
the truth. Considered as a motive of ac¬ 
tions, ignorance differs but little from error. 
Tliey are generally found together, and 
what is said of one is said of both. 

Essential ignorance is ignorance in rela¬ 
tion toeome essential cirotxmstanoe so inti¬ 
mately connected with the matter in ques¬ 
tion, and which so influences the parties 
that it induces them to act in the business ; 
Pothier, Yente, nn. 3, 4 ; 2 Kent 387. 

Xon-essential or accidental ignorance is 
that which has not of itself any necessary 
connection with the business in question, 
and which is not the true consideration for 
entering into the contract. 

Ignorance of fact is the want of knowl¬ 
edge as to the fact in question ; as if a man 
marry a married woman, supposing her 
unmarried ; 11 Allen 23. 

It is not yet fully settled, at least in this 
country', whether a person who does a crim¬ 
inal act, supposing it to be lawful through 
ignorance of fact, can properly be con¬ 
victed ; 12 Am. L. Rev. 469. Such a con¬ 
viction was held proper; 11 Allen 23 (where 
a man was convicted of adultery, in inno¬ 
cently marrying a woman whose husband 
was living); 114 Mass. 566 ; 103 id. 444 ; 98 
id. 6; 124 td. 324 ; 69 Ill. 601 ; 24 Wis. 60; 
56 Mo. 546 ; contra, 53 Ga. 229 ; 24 Ind. 113 ; 
30 Ohio St. 382. See 62 Ala. 141 ; 46 Ind. 
459. The doctrine was adhered to in a late 
Massachusetts case, where a belief that the 
husband was dead was held no defence in 
a prosecution for bigamy ; 168 Mass. 458. 
The opposite conclusion was reached in 
England by nine out of fourteen judges ; 23 
Q. B. D. 168. The Massachusetts court took 
issue directly with the English case. Mr. 
Bishop severely criticises the Massachusetts 
doctrine and, reviewing the authorities, 
strongly approved the English rule ; 1 
Bish. N. Cr. L. § 303 a , note. Nevertheless, 
it is generally well established that igno¬ 
rance of facts is a defence, where a knowl¬ 
edge of certain facts is essential to an of¬ 
fence, but no defence where a statute mak es 
an act indictable, irrespective of guilty 
knowledge. Thus there can be no convic¬ 
tion of murder, larceny, or burglary, with¬ 
out proof of the intention, mens rea , to 
commit these 1 crimes; but where selling 
liquor to minors is by statute indictable, 
the mistaken belief that the vendee is of 
full age, is no defence ; 98 Mass. 6 ; 158 id. 
499 ; see 19 Alb. L. J. 84 ; 1 Whar. Cr. L. 6 
88 ; 2 id. § 1704 ; 23 8. W. Rep. (Tex.) 427 ; 
87 W. Va. 1; 127 Pa. 330 ; but see 116 Ind. 
495 ; 71 Mich. 548. Nor is it any defence 
that the party selling intoxicating liquor 
did not know that it was intoxicating; 53 
Kan. 69 ; 148 Mass. 428; 66 Miss. 502. 

Ignorance of a fact extrinsic and not es¬ 
sential to a contract, but which, if known, 
might have influenced the actions of a party 
to the contract, is not such a mistak e as 
will authorize equitable relief; 182 U. 8.318. 
Nor is ignorance of facts a sufficient ground 
for equitable relief, if it appear that the 
requisite knowledge might nave been ob¬ 
tained by reasonable diligence; 99 U. S. 
85, 47. 

See Brett, L. Cas. Mod. Eq. 84 ; Mistake. 

Ignorance of the lawB oi a foreign gov¬ 
ernment, or of another state, is ignorance 
of fact; 9 Pick. 112, where there will be 
found a discussion of the difference between 
ignorance of law and ignorance of fact. Bee 
also Clef des Lois Rom. Fait. 

Ignorance of law consists of the want of 
knowledge of those laws which it is our 
duty to understand, and which every itiati 
is presumed to know. 

The principle that ignorance of the law 
is no defence, ignorantia Itqis w emim e m eav 
tusat, is generally recognised. It wge ft 


Twa.Tim of the Roman law, in which this 
case was put, to illustrate the distinction 
between ignorance of law and fact:—If the 
heir is ignorant of the death of his ancestor, 
he is ignorant of a fact; but if, beingaw&re 
of his death, and of his own relationship, 
he is, nevertheless, ignorant that certain 
rights have thereby become vested in him¬ 
self, he is ignorant of the law ; D. 22. 6. 1. 
See 1 Spence, Eq. Jur. 632. The English rule 
is that every man is presumed to know the 
law, subject to certain qualifications with 
respect to questions of douhtful construc¬ 
tion, practice, and the like; Broom, Leg. 
Max. 8th Am. ed. 254 ; 6 Cl. & Fin. 911 ; 11 
Exoh. 840. In a later case it was held that 
the court will only relieve against a pay¬ 
ment of money under mistake of law, if 
there be some equitable ground which ren¬ 
ders it inequitable that the party who re¬ 
ceived the money should retain it; 8 Ch. 
D. 311. This case is said by Brett to “ con¬ 
tain probably the best statement . .•. of 
the principles upon which the courts pro- 
ceel in relieving or declining to relieve on 
the ground of mistake of law ; ” L. Cas. Mod. 
Eq. 80. The case itself proceeded upon the 
ground that an erroneous construction of an 
instrument was a mistake of law, and it was 
so held in several cases ; 4 Ch. D. 389 ; id. 
693 ; L. R. 14 Eq. 85 ; 6 H. L. Cas. 798,811 ; 
but for a dictum, contra , see L. R. 6 H. L. 
223, 234 ; and see also 42 Ch. D. 98; [1898] 
1 Ch. 101, 111. The same general rule is 
recognized by American courts, though 
earlier oases indicate hesitation on the part 
of the courts before it was definitely settled. 
It was said in an early case that whether 
money paid through ignorance of the law 
can be recovered back, is a question much 
vexed and involved in no inconsiderable 
perplexity ; 9 Pick. 112 ; and that when 
one makes a promise as an “ expression of 
an opinion of what he .should be obliged to 
allow, rather than of what he was willing 
to allow, and being under a mistake of his 
right, he is not bound by it; ” 1 Binn. 27, 
87. But it may be considered as well es¬ 
tablished that money paid with full knowl¬ 
edge of all the facts and circumstances can¬ 
not be recovered back upon the grpund that 
the party supposed he was bound in law to 
pay it, when in truth lie was not; 9 Cow. 
674, 681; 74 Pa. 371 ; 00 Ind. 244; 50 Ga. 
304 (practically overruling 7 id. 64 and 31 
id. 117); 35 N. J. L. 290 ; 46 Ark. 167; 15 
Minn. 35; 46 Mo. 200; 16 Cal. 143 ; 1 Or. 
292; contra, 2 Metcalfe (Ky.); and a per¬ 
son cannot be permitted to disavow or avoid 
the operation of an agreement entered into 
with a full knowledge of the facts, on the 
ground of ignorance of the legal conse- 

3 uences which flow from those facts; 1 
ohns. Ch. 512, 516. See 1 Atk. 591 ; 1 V. 
A B. 23, 80; 1 Ch. Cas. 84 ; 2 Vern. 243; 18 
8. E. Rep. (Va.) 285 ; 77 Ga. 840. Igno¬ 
rance of one’s legal right does not take a case 
out of the role of equitable estoppel where 
one encourages a purchaser to take land 
from one having a color of title when other¬ 
wise he would d© entitled to interpose an 
equitable bar to the latter’s legal title; 6 id. 

It has been said that whatever rule may 
prevail elsewhere, in the equity courts of 
the United States, there is no relief from a 
mistake of law alone ; 80 Fed. Rep. 466 ; 1 
Pet. 15; 12 id. 55 ; 91 U. S. 50, 51; 97 id. 
186 ; 99 id, 46. But there is to be found by 
careful reading of the Federal cases the 
same disposition apparent in English cases, 
to avoid the establishment of an inflexible 
rule which shall preclude relief if there be 
any other circumstances or any feature of 
the case itself to warrant it. In the famil¬ 
iar case of Hunt v. Rousmanier, 2 Mas. 244, 
8 Wheat. 174, 1 Pet. 1, the United States 
supreme court said, where an instrument 
is executed by the parties, which contains 
a mistake of the draughtsman either of fact 
or law it may be reformed but not when it 
was executed in the form agreed upon 
under a misapprehension of tne law as to 
its nature or effect; that a mistake of law 
is not a ground for reforming a deed and 
the exceptions are both few and peculiar, 
but it was not the intention to lay down a 
rule that there might not be relief against 


f, 


a plain mistake arising from ignorance of 
law ; and in a later case the court quoted 
this expression with approval and also the 
declaration from 1 8to. Eq. Jur. Redf. ed. 
"i 138 e, that established misapprehension of 

he law does afford a basis for relief rest¬ 
ing on discretion and to be exercised only 
in flagrant and unquestionable cases; 98 
U. S. 85, 91, 

In some cases the laches of the other 
party affects the liability of one who prom¬ 
ises under a mistake of law, as, when one, 
through a mistake of the law, as an en¬ 
dorser of a hill of exchange, acknowledges 
himself under an obligation which the law 
will not impose on him, as payment after 
failure of tno holder to give seasonable 
notice of protest for non-acceptance, he 
shall not be bound thereby ; 7 Maas. 452, 
488. See also 12 East 88 ; 3 J. A W. 263; 
3 B. A C. 280 ; the operation of the rule is 
adjusted to the equitable conditions exist¬ 
ing as between the parties. “ If a man has 
actually paid what the law would not have 
compelled him to pay, but what in equity 
and conscience he ought, he cannot recover 
it back ; [1 Wend. 855 ; 18 Cal. 265; 17 N. H. 
578 ; 50 Me. 130] ; but where money is paid 
under a mistake, which there was do ground 
to claim in conscience, the party may re¬ 
cover it back ;” 1 Term 285; 15 Am. Ren. 
171, 184. 

The subject may be well summed up 
by the collation of two or three cases whicn 
show the substantial uniformity of the ap¬ 
plication of the doctrine. “ The maxim ig- 
norantia legis neminem excusat is not uni¬ 
versally applicable, but only when damages 
have been inflicted or crimes committed. 
It is true that the law will not permit the 
excuse of ignorance of the law to be pleaded 
for the purpose of exempting persons from 
damages for breach of contract, or from 
punishment for crimes committed by them, 
but on other occasions and for other pur¬ 
poses, it is evident that the fact that such 
ignorance existed will sometimes be recog¬ 
nized so as to affect a judicial decision ; ” 
44 N. J. L. 244 ; and “ there is no maxim 
which says that for all intents and purposes 
a person must be taken to know the legal 
consequences of his acts ; ” Lush., J., in L. 
R. 3 Q. B. 039 ; “it would be too much to 
impute knowledge of this rule of equity ” 
(the doctrine of election); Westbury, Ld. 
Ch., in 11 H. L. Cas. 602. 

Ignorance was held no defence in thecas© 
of a woman convicted of illegal voting, who 
set up a defence that she believed she had a 
legal right to vote ; 11 Blatch. 200 , 374 ; 57 
Barb. 625 ; 90 in an indictment for adultery, 
where defendant erroneously believed she 
had been legally divorced ; 65 Me. 80; so 
in the conviotion of a nun for polygamy, 
who, knowing that his wife was living, 
married again in Utah, and Bet up the Mor¬ 
mon doctrine as a defence ; 98 U. S. 145. 
It was held not a defence that the defend¬ 
ant believed that, by reason of the absence 
of the first wife, the marriage was void and 
that he was released from it, as that was a 
mistake of law ; 82 Tex. Cr. Rep. 214. A 
Jew may be indicted under a state law, for 
working on Sunday ; 122 Mass. 40; bo where 
one shoots another through criminal negli¬ 
gence, his ignorance of the law can form 
no basis for acquittal; 86 Pac. Rep. (Cal.) 13. 

An elector’s ignorance of a law disquali¬ 
fying a candidate at an election does not 
make his vote a nullity; be must have 
-knowledge both of the law and the fact 
which constitutes the disqualification; 50 
N. Y. 468; L. R. 8 Q. B. 639. 

Involuntary ignorance is that which doee 
not proceed from choice, and which cannot 
be overcome by the use of any means of 
knowledge known to a person and within 
his power: as, the ignorance of a law which 
has not yet been promulgated. 

Voluntary ianorance exists when a party 
might, by taking reasonable pains, nave 
acquired the necessary knowledge. For 
example, every man might acquire a knowl¬ 
edge of the laws which have been promul¬ 
gated; Doctor A Stud. 1, 46; Plowd. 348. 

See, generally, 8 Smith, L. Cas. 9th Am. 
ed. 1713 ; Terry, Pr. Ang. Am. L. §§ 252-5; 
Broom, Leg, Max. 8th Am. ed. 258 (where 
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there will be found a discriminating dis¬ 
cussion of the subject); Eden, Inf. 7; 1 
Fonbl. Ea. b. 1, c. 2, § 7, n. v; Bisph. Eq. 
187 ; Merlin, Report. ; Savigny, Droit Rom. 
App. VIII. 387; 1 Bro. C. C. 92 ; 14 Johns. 
501; 13 Am. L. Rev. 471 ; 4 So. L. J. n. b. 
153 ; 10 Am. Dec. 823 ; 37 W. Va. 715; 28 
N. J. L. 274; 70 Va. 315; 02 Wis. 882; 
Mistake. 

IGNORANTIA (Lat.). Ignorance; 

want of knowledge. See Ignorance. 

IGNORANTIO ELENCHX An over¬ 
looking of the adversary's counter position 
in an argument. 

IGNORE. To be ignorant of. Webster, 
Diet. To pass over as if not in existence. 
A grand jury is said to ignore a bill when 
they do not find the evidence such as to in¬ 
duce them to make a presentment. Brando. 

IKBAL. Acceptance (of a bond, etc.). 
Wilson’s Gloss. Ina. 

IKBAL DAWA. Confession of judg¬ 
ment. Wilson’s Gloss. Ind. 

IKRA5. Compulsion ; especially con¬ 
straint exercised by one person over an¬ 
other to do an illegal act, or to act contrary 
to his inclination. Wilson’s Gloss. Ind. 

IKRAR. Agreement, assent, or ratifi¬ 
cation. Wilson’s Gloss. Ind. 

IKRAR NAMA. A deed of assent and 
acknowledgment. Wilson’s Gloss. Ind. 

ILL. In Old Pleading. Bad ; defec¬ 
tive in law ; null; naught; the opposite of 
good or valid. 

Contracted from “evil" : as in ill-fame. 
Also, contrary to rule or practice : ae in ill- 
pleading ; ill for want of certainty. Ander¬ 
son,. 

ELL-PA ME. A technical expression, 
which not only means bad character as 
generally understood, but applies to every 
person, whatever, may be his conduct and 
character in life, who visits bawdy-houses, 
gaming-houses, and other places which are 
of ill-fame. 2 Hill, N. Y. 558 ; 17 Pick. 80 ; 

1 Hagg. Eccl. 720, 767 ; 1 Hagg. Cons. 302; 

2 Greenl. Ev. § 44. 

The common interpretation of the term 
1 ‘ house of ill-fame ” is as a mere synon 3 r m 
for “ bawdy-house.” having no reference 
to the fame of the place. Yet, in evidence, 
some courts allow proof of the fact to be 
aided by the fame ; 1 Bish. Cr. L. § 1088. 
See Disorderly House ; House of Ill- 
Fame. 

ILLATA ET INVECTA. Thing* 
brought into the house for use by the ten¬ 
ants w'ere so called, and were liable to the 
Jus hypothecs of Roman law, just as they 
are to the landlord’s right of distress at 
common law. 

ILLEGAL. Contrary to law; unlawful. 

Cf. Erroneous 

ILLEGAL CpNDITIONS. All con¬ 
ditions that are impossible, or contrary to 
law, immoral, or repugnant to the nature 
of the transaction. See Condition. 

ILLEGAL CONSIDERATION. See 

Consideration. 

ILLEGAL CONTRACT. See Consid¬ 
eration ; Contract ; Unlawful Agree¬ 
ment; Void; Voidable. 

ILLEGAL COVENANTS. See Cove¬ 
nant. 

ILLEGAL PRACTICES. In Eng¬ 
lish Law. Certain acta bo termed in, and 
prohibited by, the Corrupt and Illegal Prac¬ 
tices Prevention Acts, 1883 and 1895. Both 
of thoee acta were passed in order to put an 
end to such practices (and also to eorrupt 
practices, q. o.) at parliamentary elections. 

The Municipal Elections (Corrupt and 
Illegal Practices) Act, 1884, was passed in 
order to purify municipal elections in like 
manner: It has been extended to county 
council elections by the Local Government 
Act, 1888, and to pariah and district council, 
and other local government elections by the 


Local Government Act, 1894, and by various 
orders made under statutory powers. 

Illegal practices arc : Payments for con¬ 
veyance of voters to the poll, or for exhibi¬ 
tion of addresses, bills or notices, or for 
excessive number of committee rooms: 
publishing false statement of withdrawal ot 
candidate ; publishing a bill, etc., without 
name and address of the printer; payment 
made by election agent after the authorized 
time or otherwise improperly made; elec¬ 
tion expenses in excess of maximum per¬ 
mitted, or election expenses paid otherwise 
than through the election agent; voting by 
prohibited persons; failing to make return 
of election expenses; false statements as to 
the personal character of a candidate. 
Byrne. See Corrupt Practices. 

ILL EGAL TRADE. That which is 
carried on in violation, of law, municipal 
or international. See Illicit. 

A terra sometimes used in reference to 
domestic buying and selling, irrespective 
of any obligations arising from the existence 
of war. But they are used in the decisions 
upon the laws of war in a special sense, 
signifying buying and selling which a subject 
of a government engaged in a war carries 
on with the enemv or enemy subjects, in 
violation of his allegiance. This is to be 
distinguished from traffic which a subject 
of a neutral nation carries on in violation of 
the obligations of neutrality only Abbott. 
See Illicit. 

ILLEGALITY. That which is con¬ 
trary to the principles of law, as contradis¬ 
tinguished from mere rules of procedure. 
It denotes a complete defect in the proceed¬ 
ings. 2 Tex. App. 74 ; 1 Abb. Pr. N. 8. 432; 
2 Halst. 203. 

ILLEGITIMACY. The status of a 
child born of parents not legally married 
at the time of birth. Moz. AW. 

ILLEGITIMATE. That which is con¬ 
trary to law ; it is usually applied to chil¬ 
dren born out of lawful wedlock. 25 Alb. 
L. J. 131. See Bastard. 

ILLEVTABLE. A debt or duty' that 
cannot or ought not to be levied. Nthil set 
upon a debt is a mark for iUeviable. 

ILLICENCIATUS. In Old English 
Law. Without license. Fleta, lib. 8, c. 
0. 12. 

ILLICIT. What is unlawful; what is 
forbidden by the law. 

This word is frequently used in policies 
of insurance, where the assured warrants 
against illicit trade. By illicit trade is un¬ 
derstood that “ which is made unlawful by 
the laws of the country to which the object 
is bound." It is distinguished from “ con¬ 
traband trade," though sometimes used in¬ 
terchangeably with it. 1 Para. Mar. Ins. 
614. The assured, having entered into this 
warranty, is required to do no act which 
will expose the vessel to be legally con¬ 
demned ; 2 La. 887, 388. See Insurance ; 
W arran ty. 

ILLICITE. Unlawfully. 

This word ha« a technical meaning, and 
is requisite in an indictment where the act 
charged is unlawful: as, in the oaae of a 
riot; 2 Hawk. PL Cr. 35, $ 9A 

imOITUll AOLUfllPpL in un¬ 
lawful corporation. 

An illegal college, (society or assembly). 
Tayler’s L. Gloss. 

ILLINOIS. One of the states ot the 
United States, being the twenty-eighth ad¬ 
mitted to the Union. 

Civil government was organised under the juris¬ 
diction of the United States, by the ordinance of the 
Continental Congress, In 1787, the present state be¬ 
ing then a part of the northwestern territory. In 
1800 that territory was divided, and a territorial 
government was crested in the Indiana territory, 
including this present state. In 1800 the territory 
of Illinois was created, and continued under the 
same ordinance and the laws of the Indiana terri¬ 
tory. For a fuller statement of the territorial his¬ 
tory, see Ohio. 

In 1818 Illinois formed a constitution and was ad¬ 
mitted into the Union. 


ILLI TERATE. Unacquainted with 
letters. 

When an ignorant man, unable to read, 
Bigns a deed or agreement, or makes his 
mark instead of a signature, and he alleges 
and can prove that it was falsely read to 
him, he is not bound by it, in consequence 
of the fraud. And the same effect would 
result if the dead or agreement were falsely 
read to a blind man who could have read 
it before he lost his sight, or to a foreigner 
who did not understand the language. For 
a plea of 44 laymen and unlettered,” see 4 
Rawle 85, 94, 93. 

To induce an illiterate man,, by false rep¬ 
resentations and false reading, to sign a 
note for a greater amount than that agreed 
on, is indictable as a cheat; 1 Yerg. 70. 
See, generally, 2 Nel. Abr. 940 ; 2 Co. 3 ; 11 
td. 28; F. Moore 148 ; 2 Bish. Cr. L § 150. 

TLT . N ESS. Pregnancy may create an 
illness within the meaning of 11 & 13 Viet. 
O- 43, § 17. so as to give the presiding judge 
discretionary power to admit in evidence 
upon a criminal trial the deposition of a wit¬ 
ness, duly taken, who, owing to pregnancy 
graved to be unable to travel; 8 Q. B. D. 

Illness is a word which may include, 
properly, an attack of a lees grave and serious 
character than disease; an illness may be 
slight or severe ; in either case it is an illness. 
112 U. S. 259, quoting the Circuit Court of 
the United States for the Southern District 
of New York. 

In an insurance policy, held that “illness" 
meant a disease or ailment of such a character 
as to affect the general soundness and health¬ 
fulness of the system seriously, and not a 
mere temporary indisposition, which does 
not tend to undermine and weaken the 
constitution of the insured. 15 A. & E. 
Eucy. 2nd ed., 1018; 20 Fed. Rep. 596. 

Paralysis of speech has been held to consti¬ 
tute an illness. Id.; 26 L. J. M. C. 136. 
But mere nervousness is not an illness. Id.; 
38 J. P. 390. See Disease ; Affection. 

ILLOCABLE. Not capable of being 
let out or hired. 

TT.T. TTD (Lat.). That. 

ILLUMINATING GAS. See Gas. 

ILLUSION. A term loosed applied to 
both delusions and hallucinations, but more 
frequently to the latter ( q . v.). By some it 
19 restricted to the perception of objects in 
characters which they do not possess. 

The patient is deceived by the false appearance of 
things, and his reason is not sufficiently active and 
powerful to correct tho error; and this last par 
tlcular is what distinguishes the sane from the in¬ 
sane. Illusions are not unfrequent in a state of 
health, but reason corrects the errors and dissipates 
them. A square tower seen from a distance may 
appear round, but on approaching It the error is 
corrected. A distant mountain may be taken for a 
cloud, but as we approach we discover the truth. 
To a person In the cabin of a vessel under sail, the 
ehqre appears to move ; but reflection and a closer 
examination soon destroy this illusion. An insane 
Individual Is mistaken in the qualities, connections, 
ancLcauses of the impressions he actually receives, 
and he forms wrong Judgments as to his internal 
and external sensations; and his reason does not 
correct the error; I Beck, Med. Jur. 688; Tayl. 
Med. Jur. 883 ; Esquirol, Maladies Mentales, prGm. 
partle, ill., tome 1, p. 208 ; Diet, des Sciences Midi- 
coles. Hallucination , tome SO, p. 64. Bee Hallu¬ 
cination. 

ILLUSORY APPOINTMENT. Such 
an appointment or disposition of property 
under a power as is merely nominal and 
not substantial. 

Illusory appointments are void in equity; 
Sugd. Pow. 489; 1 Vern. 67; 1 Term 438. 
note; 4 Ves. 733; 16 id. 20; 1 TAunt 289. 
The rule at common law was, to require 
some allotment, however small, to each 
person, where the power was given to ap¬ 
point to and among several persons; but 
the rule in equity requires a real substantial 
portion to each, a mere nominal allotment 
being deemed fraudulent and illusive; 4 
Kent 843 ; 5 Fla. 53; 2 Stockt. Ch. 104. 

In England equity jurisdiction on this point was 
ended by the statute 1 Wm. IV. c. 46, which declares 
that no appointment shall be impeached In equity, 
on the ground that it was unsubstantial, illusory, or 
nominal; but toe entire exclusion of any object of 
a power not in terms exclusive was Illegal, notwith¬ 
standing that aot, until 1874. In that year the stat 
ute 87 and 88 VlcL c. 87 was passed, providing that, 
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under a po»vr to appoint among certain person a, 
nuiHuiPi may ba marie ax eluding one or more 
U of the power ; Mco. & W. Diet. 

IMA GINS. In English Law. In 

oases of treason the law makes it a crime 
to imagine the death of the king. In order 
to complete the offence, there must, how¬ 
ever, be an overtact,—the terms compass¬ 
ing and tmagintnq being synonymous. It 
has been justly remarked that the words to 
compass and imagine are too vague for a 
statute whose penalty affects the life of 
a subject. Barrington, Stat. 243. See 
Fiction. 

EMBARGO. Obsolete for embargo 

(9- v.). 

EMBASENG OF MONEY. Mixing 

the species with an alloy below the stand¬ 
ard oi sterling, which the king by his pre¬ 
rogative may do. Toinl. 

IMBECILITY. In Medio&l Juris¬ 
prudence. A form of mental disease 
consisting in mental deficiency, either con¬ 
genital or resulting from an obstacle to the 
developmnet of the faculties supervening in 
infancy. Idiocy. 

Generally, It is manifested both In the Intellectual 
and moral faculties; but occasionally It Is limited 
to the latter, the former being but little, If at all, 
below the ordinary standard. Hence It Is distin¬ 
guished into intellectual and moral. In the former 
there are seldom any of the repulsive features 
of idiocy, the head. face, limbs, and movements, be¬ 
ing scarcely distinguishable.at first sight, from those 
of the race at large. The senses are not manifestly 
deficient, nor the power of articulation; though 
the use of language may be very limited. The per¬ 
ceptive faculties exhibit some activity ; and thus 
the more obvious qualities of things are observed 
and remembered. Simple industrial operations are 
well performed, and, generally, whatever requires 
but little intelligence Is readily accomplished. Oc¬ 
casionally a solitary faculty is prominently, even 
wonderfully, developed,—the person excelling, for 
instance, in music, in arithmetical calculations, or 
mechanical skill, far beyond the ordinary measure. 
For any process of reasoning, or any general obser¬ 
vation or abstract ideas, imbeciles are totally in¬ 
competent. Of law. justice, morality, property, 
they have but a very imperfect notion. Some of 
the affective faculties are usually active, particu¬ 
larly those which lead to evil habits, thieving, in¬ 
cendiarism, drunkenness, homicide, assaults on 
women. 

The kind of mental defect here mentioned Is uni¬ 
versal in imbecility, but it exists in different de¬ 
grees in different individuals, some being hardly 
distinguishable, at first sight, from ordinary men of 
feeble endowments, while others encroach upon tbe 
line which separates them from idiocy ; Tayl. Jur. 
689. 

The various grades of imbecility, how¬ 
ever interesting in a philosophical point of 
view, are not very closely considered by 
courts. They are governed in criminal 
cases solely by their tests of responsibility, 
and in civil cases by the amount of capacity 
in connection with the act in question, or 
the abstract question of soundness or un¬ 
soundness. 

Touching the question of responsibility, 
the law makes no distinction between im¬ 
becility and insanity. See 1 0. & K. 129. 

Irt civil cases, the effect of imbecility is 
differently estimated. In cases involving 
the validity of the contracts of imbecile 
persons, courts have declined to gauge the 
measure of their intellects, the only ques¬ 
tion with them being one of soundness or 
unsoundness, and “ no distinction being 
made between important and common 
affairs, large or small property ; ” 4 Dane, 
Abr. 561. See 4 Cow. 20/. Courts of equity, 
also, have declined to invalidate the con¬ 
tracts of imbeciles, except on the ground 
of fraud; 1 Story, Eq. Jur. S 288. Of late 
years, however, courts have been governed 
by other considerations. If the contract 
were for necessaries, or showed no mark of 
fraud or unfair advantage, or if the other 
party, acting in good faitn and ignorant of 
the other’s mental infirmity, cannot be put 
in statu quo, the contract has been held to 
be valid ; Chitty, CoDtr. 112 ; Story, Contr. 
§ 27; Poll. Contr. 88; 4 Exch. 17. 

The same principles have governed the 
courts in oases involving the validity of the 
marriage contract. If suitable to the con¬ 
dition and circumstances of the party, and 
manifestly tending to his benefit, it has 
been confirmed, notwithstanding a con¬ 
siderable degree of incompetenoy. If, on 
tbe other hand, it has been procured by 
improper Influences, manifestly for the ad¬ 


vantage of the other narty, it has been in¬ 
validated ; 1 Hagg. 330 ; Ray, Med. Jur. 100. 
The law has always showed more favor to 
the wills of imbeciles than to their con¬ 
tracts. “ If a man be of a mean under¬ 
standing, neither of the wise sort nor of 
the foolish, but indifferent, as it were, be¬ 
twixt a wise man and a fool,—yea, though 
lie rather inclined to the foolish sort, so 
that for his dull capacity he might worthily 
be oalled grossum caput, a dull pate, or a 
dunoe,—suoh a one is not prohibited to 
make a testament; ” Swinb. Wills, part 2, 
s. 4. Whether the testament be established 
or not, depends upon the circumstances of 
the oase; and the English ecclesiastical 
courts have always assumed a great deal of 
liberty in their construction of these cir- 
oumstanoes. The general principle is that 
if the will exhibits a wise and prudent dis¬ 
position of property, and is unquestionably 
the will of the testator, and not another’s, 
it should be established, in the face of no 
inconsiderable deficiency ; 1 Hagg. 884. 
Very different views prevailed in a cele¬ 
brated case in New York; Stewart v. Lis- 
penard, 26 Wend. 256. The mental capac¬ 
ity must be equal to the act; and if that 
fact be established, and no unfair advantage 
have been taken of the mental deficiency, 
the will, the marriage, the contract, or 
whatever it may be, is held to be valid. 

The term moral imbecility is applied to a 
class of persons who, without any consider¬ 
able, or even appreciable, deficiency of in¬ 
tellect, seem to nave never been endowed 
with the higher moral sentiments. They 
are unable to appreciate fully the distinc¬ 
tions of right and wrong, and, according 
to their several opportunities and tastes, 
they indulge in mischief as if by an instinct 
of their nature. To vice and crime they 
have an irresistible proclivity, though able 
to discourse on the Deauties of virtue and 
the claims of moral obligation. While 
young, many of them manifest a cruel and 
quarrelsome disposition, which leads them 
to torture brutes and bully their com¬ 
panions. They set all law and admonition 
at defiance, and become a pest and a terror 
to tlie neighborhood. ft is worthv of 
notice, because the fact throws much light 
on the nature of this condition, that a very 
large proportion of this class of persons 
labor under some organic defect. Tliey are 
scrofulous, rickety, or epileptic, or, if not 
obyiously suffering from these diseases 
themselves, they are bom of parents wh 
did. Their progenitors may have been in¬ 
sane, or eccentric, or highly nervous, and 
this morbid peculiarity has become, un¬ 
questionably, by hereditary transmission, 
tne efficient cause of the moral defect under 
consideration. Thus lamentably consti¬ 
tuted, wanting in one of the essential ele¬ 
ments of moral responsibility, they are cer¬ 
tainly not fit objects of punishment; for 
though they may recognize the distinctions 
of right and wrong in the abstract, yet 
they have been denied by nature those 
facilities which prompt men more happily 
endowed to pursue the one aDd avoia the 
other. In practice, however, they have 
been regarded with no favor by the courts; 
Ray, Med. Jur. 112. See Insanity; De¬ 
mentia. 

TMBTiABABE. To plant or bow grain. 
Bract, fol. 176 b. 

EMBRACERY. Bee Embracery. 

EMBROCTJ8. A gutter; a brook; a 
water passage. Cow el. 

TMMATKhTAT. Unnecessary or non- 
essential ; impertinent {q.v.) ; indecisive. 

IMMATERIAL AVERMENT. In 

Pleading. A statement of unnecessary 
particulars in connection with, and as de¬ 
scriptive of, what is material. Gould, PI. 
c. 3, 8 186. Such averments must, how¬ 
ever, be proved as laid, it is said; Dougl. 
665; though not if they may be struck out 
without striking out at the same time the 
cause of acti on, and when there is no vari- 

£?°®i. Gould ' PL c - 8 * § 188 - See 1 Chitty, 
PL 282. 


TMM A T-felRIAL ISSUE. In Plead¬ 
ing. An issue taken upon some collateral 
matter, the decision of which will not settle 
the question in dispute between the parties in 
action. For example, if, in an action of debt 
on bond, conditioned for the payment of ten 
dollars and fifty cents at a certain day, the 
defendant pleads the payment of ten dollars 
according to the form of the condition, and 
the plaintiff, instead of demurring, tenders 
issue upon the payment, it is manifest that, 
whether this issue be found for the plaintiff 
or the defendant, it will remain equally un¬ 
certain whether the plaintiff is entitled to 
maintain his action, or not; for, in an ac¬ 
tion for the-penalty of a bond, conditioned 
to pay a certain sum, the only material 
question is whether the exact sum were 
paid or not, and the question of payment 
of a part is a question quite beside the legal 
merits; Hob. 113; 5 Taunt.-386; Cro. Jac. 
585; 2 Wins. Saund. 319 b. A repleader 
will be ordered when an immaterial issue 
is reached, either before or after verdict; 
2 Wms. Saund. 319 b , note ; 1 Rolle, Abr. 
86 ; Cro. Jac. 585. See Repleader. 

IMMEDIATE. As to time. Present; 
without delay or postponement. Strictly it 
implies not deferred by any lapse of time, 
but as usually employed, it is rather within 
reasonable time having due regard to the 
nature and circumstances of the case. This 
word and immediately ( q . v.) are of no 
very definite signification and are much 
subject to the context. In legal proceed¬ 
ings they do not impart the exclusion of any 
interval of time ; 31 N. J. L. 313. As toim- 
madiatc delivery, see36N. J. L. 148. ‘‘Im¬ 
mediate ” notice may be construed as mean¬ 
ing “reasonable notice;” 27 S. W. Rep 
(Mo.) 430. See 7 Cent. L. J. 15, 73. 

As to place , etc. Not separated by anj 
intervening space, cause, right, object, oi 
relation. See 2 Lev. 77; 7 Mann. & G. 
493; 39 Pa. 198; 43 Wis. 316, 479 ; Imme¬ 
diately ; Forthwith. 

As to descent. Judge Story says it may be 
mediate or immediate with respect to the 1 
estate or right, or with respect to the pedi¬ 
gree or degrees of consanguinity ; 6 Pet. 112. 

Danger. By “immediate danger” the 
law means such as is then and there present 
and about to be inflicted. 11 Bush (Ky.) G88. 

Notice. The term “immediate notice” 
in an insurance policy means that notice 
must be furnished within a reasonable time. 
140 Kv. 610, 131 S. W. 523 ; 149 Kv. 735/ 
149 S. W. 1025. 

IMMEDIATELY. The words “ forth¬ 
with” and “immediately” have the same 
meaning. They are stronger than the ex¬ 
pression “within a reasonable time,” and 
imply prompt, vigorous action, without any 
delay, and whether there has been such ac¬ 
tion is a question of fact, having regard to 
the circumstances of the particular case; 
4 Q. B. Div, 471. See 4 Yo. & Colly. 
Ch. 511 ; 8 M. & W.281. 

Within a reasonable time. Anderson ; 
Never, or very rarely, employed to designate 
an exact portion of time. Id.; 8 M. A: W. 
* 280-9. Imports “as soon as conveniently 
could be done.” It. & L. Diet. ; 4 Coro. Dig. 
671 n. (b). Not synonymous with “then 
and there.” Id.; 1 Mo. App. 3, 6. 

IMMEMORIAL POSSESSION. In 
Louisiana. Possession of which no man 
living has seen the beginning, and the ex¬ 
istence of which he has learned from his 
elders. 2 Mart. La. 214 ; 7 La. 46 ; 3 Toul- 
lier p. 410 ; Potli. Contr. de SociHi, n. 244. 

IMMEMORIAL USAGE. Prescrip¬ 
tion ; custom which has existed so long that 
the memory of man runneth not to the con¬ 
trary. 

IMMBUBLEB. In French Law. 
Immovables. They derive their character 
as such (1) from their own nature as lands, 
eto. ; (2) from their destination, as animals 
or implements furnished to a tenant by his 
landlord; and (3) by the object to which 
they are annexed. 

IMMIGRANTS. See Alien Immi¬ 
grants. 
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IMMIGRATION. The removing into 
one place from another. It differs from 
emigration, which is the moving from one 
place into another. 

By an act of congress, passed August 3, 
1832, it was provided that there should be 
collected 1 ‘ a duty of fifty cents for each and 
every passenger, not a citizen of the United 
States, who shall come by steam or sail ves¬ 
sel from a foreign port to any port within 
the United States . . . The money thu* 
collected shall be paid into the United States 
treasury, and shall constitute a fund to be 
called the immigrant fund, and shall be 
used, under the direction of the secretary 
of the treasury, to defray the expense of 
regulating immigration under this act and 
for the care of immigrants arriving in the 
United States.” This has been termed the 
head-money tax. This act of congress is 
similar in its essential features to statutes 
enacted by many states of the Union for the 
protection of their own citizens, and for the 
good of the immigrants who land at sea¬ 
ports within their borders. A statute of 
i^ew York, covering this ground was, how¬ 
ever, held void as infringing upon the 
ground of national legislation ; 92 U. S. 
259, 273, and 107 id. 59. The question 
arose under the act of congress in the 
supreme court of the United States in what 
were called the head-money cases; 112 id, 
580 ; and that act was held valid. See Po¬ 
lice Power. 

The immigration of the Chinese has been 
and continues to be the subject of important 
legislation. The act of congress of March 3, 
1875, Rev. Stat. 2158-2164, prohibits any 
vessels being built or registered in the 
United States for the purpose of procuring 
from any port the subjects of China, Japan, 
or any other oriental country, known as 
“ coolies,” to be transported to any foreign 
place, to be disposed oi or sold as servants or 
apprentices ; § 2158. Vessels so employed 
shall be forfeited ; § 2159. Building, fitting 
out, or otherwise preparing or navigating 
vessels for such trade, is punishable by fine I 
and imprisonment; §§ 21G0, 2161. But this 
act does Dot interfere with voluntary immi- 
ration; § 2162; and no tax shall be enforced 
y any state, upon any person immigrating 
thereto from a foreign country, which is 
not equally imposed upon every person im¬ 
migrating thereto, from any other foreign 
country ; § 2164, The immigration of con¬ 
victs and women for purposes of prostitu¬ 
tion is also prohibited; Supplement to Rev. 
Stat. p. 181, §§ 3 & 5 ; 18 Stat. L. 477 ; 53 
Fed. Hep. 1001; also alien laborers; 23 Stat. 
L. 332; and also all Chinese laborers, 
whether under contractor not; 25 Stat. L. 
476, 504. 

The act which provides-for the exclusion 
from admission of certain classes of aliens, 
and which makes the decision of the inspec¬ 
tors of immigration adverse to the right of 
any alien to land, final and conclusive un¬ 
less appeal is taken to the superintendent 
of immigration, is a constitutional exercise 
of the power of congress; 142 U, S. 651. 

The government of the United States, 
through the action of the legislative depart¬ 
ment, can exclude aliens from its territory, 
although no actual hostilities exist with the 
nation of which the aliens are subjects; 
130 U. S. 581. See Alien; Chinese; De¬ 
portation. 

IMMIGRATION LAWS. Laws 

passed by Congress to regulate immigration 
into the United States. B. p., Congress has 
provided that all idiots, insane persons, 
paupers, or persons Hkely to become a public 
charge, persons suffering from a loathsome 
or dangerous contagious disease, persons who 
have been convicted of a felony or other 
infamous crime or misdemeanor involving 
moral turpitude, polygamists, and persons 
assisted by others to immigrate shall be ex¬ 
cluded from the United Slates. The statute 
further provides for the regulation of trans¬ 
portation companies, the appointment of 
inspectors and the rclransportalioi; of aliens 
entering in defiance of the act. The statute 
also makes several exceptions from its pro¬ 
visions. 15 A. & E. Enty. 2nd ed, f 1026. 


IMMIBCERE (Lat.). In Civil Law. 
To put or let into, as a beam into a wall. 
Calv. Lex. 

In Old English Law. To turn cattle 
out on a common. Fleta, lib. 4, o. 20, § 7. 

To mix or mingle with ; to meddle with ; 
to join with. Burrill; Calv. Lex. 

To take or enter upon an inheritance. A 
term applied to those heirs called kaeredes 
sui, corresponding with adire , which was 
applied to kaeredes extra net. Id.; Calv. Lex. 

IMMOBILIS (Lat.). Immovable. Jm- 
motrilia, or res immobile* , immovables 
(q. v.). 

IMMORAL CONSIDERATION. 

One contrary to good morals, and therefore 
invalid. Contracts based upon an immoral 
consideration are generally void ; Poll. 
Con. 286. An agreement in consideration of 
future illicit cohabitation between the par¬ 
ties ; 3 Burr. 1568 ; 1 Esp. 13; 1 B. & P. 340 
& 341 ; an agreement for the value of libel¬ 
lous and immoral pictures,' 4 Esp, 97, or for 
printing a libel, 2 Stark, 107, or for an im¬ 
moral wager, Chitty, Contr. 156 ; cannot, 
therefore, be enforced. For whatever 
arises from an immoral or illegal considera¬ 
tion is void; quid turpi ex causa jpromts- 
sum. eat non valet; Inst. 3. 20. 24. 

It is a geueral rule that whenever an 
agreement appears to be illegal, immoral, 
or against public policy, a court of justice 
leaves the parties where it finds them; 
when the agreement has been executed, the 
court will not rescind it; when executory, 
the court will not help the execution; 4 
Ohio 419; 4 Johns. 419 ; 11 id. 388; 12 id. 
306 ; 19 id. 341 ; 3 Cow. 213 ; 2 Wils. 841. 
See Consideration. 

IMMORALITY. That which is contra 
bonos mores. 

In England, it is not punishable, in some 
cases, at the common law, on account of 
the ecclesiastical jurisdictions: e. g. adul¬ 
tery. But except in cases belonging to 
the ecclesiastical courts, the court of king’s 
bench is the custoa morum, and may punish 
delicta contra bonos mores ; 8 Burr. 1438; 
1 W. Blackst. 94; 2 Stra. 788. 

IMMOVABLES. In Civil Law. Pro¬ 
perty which, from its nature, destination, 
or the object to which it is applied, cannot 
move itself or be removed. Pothier, des 
Choses, § 1 ; Clef des Lois Rom. Immeubles. 

IMMUNITY. An exemption from 
serving in an office, or performing duties 
which the law generally requires other 
citizens to perform. See Dig. lib. 50. t. 6; 
1 Chitty, Cr. Law 821; 4 H. & M’H. 341. 

IMPAIRING THE OBLIGATION 
OF CONTRACTS. By Article First, Sec¬ 
tion 10, Clause 1, of the Constitution of the 
United States 11 No state shall pass . . . 
any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts.” 

There has been much discussion as to the 
reasons which led the Convention of 1787 
to insert this clause in the constitution. 
They seem to have intended that it should 
prevent the states from passing stay laws 
and banlmipt laws(Bradlev, J.,99 U. 8. 745), 
and other acts which would interfere with 

f >rivate contracts or engagements prerious- 
y formed. Stay laws to prevent the collec¬ 
tion of debts had been passed in many of 
the states, especially in the South. In the 
Dartmouth College case, 4 Wheat.. 518, 
Chief Justice Marshall said that he thought 
it more than possible that the convention 
had not intended by the clause to preserve 
the integrity of the charters of corporations. 
But in Pennsylvania the legislature had 
revoked the charter of the College of Phila¬ 
delphia and virtually confiscated its prop¬ 
erty by taking it away from its trustees 
and giving it to another set of trustees who 
were of the political party which controlled 
the legislature. The same legislature had 
annulled the charter of the Bank of North 
America to which it was hostile, and would 
have succeeded in wrecking it, if the bank 
had not had another charter from congress, 
and soon after obtained one from the state 


of Delaware. These acts of spoliation 
alarmed all men of property, and James 
Wilson, a Pennsylvania member of the 
convention, who had been interested in 
both the bank and the college, was most 
active in procuring the adoption of the 
clause. Fisher’s “ Pennsylvania : Colony 
and Commonwealth ” 375, 383; Fisher’s 
“ Evolution of the Constitution" 282: 
Shirley’s “Dartmouth College Case” 213, 
.220 ; Alfred Russell’s Address before Graf¬ 
ton and Coos Bar Association of New Hamp¬ 
shire. 1895 (reprinted Am. I*w Rev. vol. 80. 
p. 321). 

This article of the constitution forbids 


only the states to pass laws impairing the 
obligation of contracts, and there is no ex¬ 
press provision prohibiting congress from 
passing such laws. It would seem, more¬ 
over, as some have argued, that there is an 
implied power in congress to pass such 
laws, for we find in the constitution a 
number of general prohibitions in which 
both congress and the states are prohibited 
from passing bills of attainder and ex post 
facto laws ; 1 Pet. 22. The omission of the 
prohibition in one case and the expression 
of it in the other might seem to imply that 
the power to pass laws impairing the obli¬ 
gation of contracts remained in congress ; 
and congress is expressly given power to 
pass bankrupt laws which impair the obli¬ 
gation of contracts between debtors and 
creditors ; 4 Wheat. 122; and, under the de¬ 
cisions of the supreme court, congress may 
issue notes as legal tender in satisfaction of 
antecedently contracted debts. But the 
general exercise of such a power by con¬ 
gress has been said to be contrary to the 
first principles of the social compact and to 
every principle of sound legislation ; Fede¬ 
ralist No. 44. Bradley, J., in a dissenting 
opinion in the Sinking-Fund Cases, 99 U. 
S. 746, took the same view of the origin/of 
this provision, and said further that it fully 
explained the fact that no such inhibition 
was laid upon the national legislature, and 
he was further of opinion that the absence 
of such inhibition furnished no ground of 
argument in favor of the proposition that 
congress can pass arbitrary and despotio 
laws with regard to contracts any more 
than with regard to any other subject- 
matter of legislation. 

The provision of the constitution is, 
however, not applicable to laws enacted by 
the states before the first Wednesday in 
March, 1789; 5 Wheat. 420. 

All contracts, whether executed or ex¬ 
ecutory, express or implied, are within the 
prohibition ; 8 Cranch 135; 7 id. 164 ; 8 
Wheat. 1; 109 U. S. 285; 15 Wall. 300 ; 110 
U. S. 134 ; and also judgments founded 
upon contracts ; 103 U. S. 358 ; 105 id. 228, 
733. A state law annulling private convey¬ 
ances is also within the prohibition, as are 
laws repealing grants and corporate fran¬ 
chises ; 3 Hill, N. Y. 531 ; 1 Pick. 224; 

2 Yerg. 534; 13 Miss. 112; 9 C. R. A. 43, 
293 ; 2 Pet. 657 ; 4 Wheat. 650 ; 6 How. 301. 

A state constitution is not a contract, the 
obligation of which the state is prohibited 
by the federal constitution from impair¬ 
ing ; 121 U. S. 282 ; nor is a judgment tor a 
tort; 109 U. S. 285 ; 131 U. S. 405. But 
the prohibition applies to state constitu¬ 
tions as well as to the laws of a state ; 
10 Wall. 511; 115 U. S. 650; 118 id. 631 ; 
and to a decision of a state court altering a 
former construction of a law, subsequently 
to which construction the contract was 
made. The prohibition does not apply to 
judicial decisions or the acts of state tri¬ 
bunals or officers under statutes in force at 
the time of making the contract; 163 U. 
S. 273 ; citing 121 id. 358; 150 id. 18 ; 159 id. 
103. “ The sound and the true rule is that, 

if the contract, when made, was valid by 
the laws of the state, as then expounded by 
all the departments of its government and 
administered in its courts of justice, its 
validity and obligation cannot be impaired 
by any subsequent act of the legislature of 
the state, or decision of its courts, altering 
the construction of the law.” Taney, C. J., 
in 16 How. 433 ; approved in Gelpcke v. 
Dubuque, 1 Wall. 175. See, also, id. 678 ; 101 
U. S. 677; 105 id. 728. 
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The judgment of a state court declaring 
a contract invalid does not impair the obli¬ 
gation of the contract, unless such iudg- 
ment gives effect to some provision of tho 
state constitution, or some act which is 
claimed hr the unsuccessful party to im¬ 
pair the obligation of the contract in ques¬ 
tion ; 131 U. S. 388. In such cases, the 
supreme court of the United States does not 
accept as conclusive the judgment of the 
state court as to the non-impairment of the 
contract; 101 U. S. 791 ; 109 id. 244. 

An act may regulate or limit existing 
remedies on a'contract, provided it leaves a 
substantial remedy in force ; for instance, 
bv providing tha} service of process may be 
made on any officer or agent of a corpora¬ 
tion ; Do U. S. 168 ; an act may abolish im¬ 
prisonment for debt as a remedy for breach 
of contract; 103 U. S. 714; may invalidate 
technically defective mortgages ; 108 U. S. 
477 ; and conveyances by femes covert; 23 
Wall. 137 ; grant new trials: 11 How. 203 ; 
repeal usury laws, though if not repealed 
they would have rendered a contract void ; 
108 U. S. 143; may reduce the period of 
limitation for bringing suits if it leaves a 
reasonable period for suits for breaches of 
existing contracts ; 104 U. S. 660; require 
the recording of existing mortgages, if it 
allow a reasonable time before the act takes 
effect; 108 U. S. 514 ; may provide for the 
reorganization of an insolvent corporation, 
and that creditors who have notice and do 
not dissent, shall be bound thereby ; 109 U. 

S. 401. 

An act is invalid which, after a contract 
is made, changes the measure of damages 
to be recovered for a breach ; 115 U. S. 6o6 ; 
also, which imposes as a condition precedent 
to enforcing a right that the plaintiff shall 
prove that he never aided the rebellion 
against the United States; 16 W all. 284. 
So is an act which, after a judgment has 
been enrolled, materially increases the 
debtor’s exemption ; 15 Wall. 610 ; and an 
act which, after the execution of a mort¬ 
gage, increases the period of redemption 
after foreclosure ; 24 How, 461; and an act 
which forbids a sale on the foreclosure of 
a mortgage at which less than two-thirds 
of the appraised value of the mortgage 
premises is realized ; 1 How. 311. 

The law, as declared by a decision of the 
supreme court, when not a construction of 
a statute, does not enter into contracts made 
thereafter, and the subsequent reversal of 
the decision does not, therefore, impair the 
obligation of contracts ; 121 U. S. 888 ; 159 
id. 108. See 2 Hare, Am. Const L. 726. 

Contracts to which a state is a party are 
within the protection of this constitutional 
prohibition ; 6 Cra. 87 ; and a provision in a 
charter of a'toll bridge company that it 
ahAll not be lawful for any person to erect 
another bridge within a specified distance 
of the bridge authorized by said charter 
constitutes a contract which binds the 
state not to authorize the construction of 
such other bridge ; 3 Wall. 51. A contract 
between a staie and a party, whereby he if 
to perform certain duties for a specified 
period for a stipulated compensation, is 
within the protection of the constitution ; 
108 U. S. 5. It being held that where a 
state descends from tne plane of its sover¬ 
eignty, it is regarded, pro hoc vice , as a 
private person itself and is bound accord¬ 
ingly. 

A state is bound by its grants of fran¬ 
chises and exclusive privileges, such as the 
privilege of supplying a municipality with 
water; 115 U. 8. 674; or gas; id. 650, 688. 
A state is bound by the issue of bonds and 
coupons under the terms of an act which 
provided that such coupons should be re¬ 
ceivable for taxes, etc., and a subsequent 
act which forbids the receipt of these 
coupons for taxes is a violation of the con¬ 
tract and void as against coupon-holders ; 
114 U. 8. 270; 110 id. 572 ; 121 id. 105. 

A state, when it borrows money and prom¬ 
ises to pay it with interest, cannot,by its 
own oroinance, relieve itself from perform¬ 
ing to the letter all that it has expressly 
promised to its creditors; 96 U. 8.488. But 
with regard to grants, this clause of the 
constitution was not intended to control 


the exercise of the ordinary functions of 
government. It was not intended to apply 
to public property, to the discharge of pub¬ 
lic duties, to the exercise or possession of 
public rights, or to any changes or qualifl- 
oations in these which the legislature of a 
state may at any time deem expedient; 1 
Ohio St. 603, 609,657 ; 5 Me. 889 ; 18 Ill. 27 ; 
18 Ired. 175; 1 Green, N. J. 553 ; 1 Dough 
Mich. 225; 17 Conn. 79; 6 S. & R. 822 ; 13 
Pa. 133 ; 1 H. A J. 236; 6 How. 548; 1 Sumn. 
277. See 4 Wheat. 427 ; 10 Pa. 258 ; 4 N. Y. 
419 ; 3 How. 188. 

One of the first applications of the doc¬ 
trine of the impairment of contracts was 
to the charter of a corporation in the Dart¬ 
mouth College case ; 4 Wheat. 618; which 
held that the charter was a contract the 
obligation of which could not afterwards 
be impaired by the legislature without 
the corporation’s consent. Since then 
charters of incorporation which are 
granted for the private benefit or pur¬ 
poses of the corporation have always 
been held to be contracts between the 
legislature and the corporation, having 
for their consideration or liability the 
duties which the corporation assumes _by 
accepting them; Cooley, Const. Lim. 279 ; 
Moraw. Priv. Corp. 1044; Hare, Ain. Const. 
L. 421,527 ; 146 U. S. 258. To guard against 
the danger which the growth of great cor¬ 
porations, under the protection of this prin¬ 
ciple, has developed, ihe new constitutions 
of many of the states forbid the granting 
of corporate powers except subject to 
amendment and repeal. Provisions of this 
sort have become so general that the effect 
of the doctrine that a state cannot pass an 
act impairing the obligation of a contract 
ha 9 been Largely modified. The decisions 
of the supreme court of the U nited States 
have also worked further modifications. 
The first was in the famous Charles River 
Bridge case in 1837, 11 Pet. 420, where the 
court held that when the legislature had 
chartered a bridge company with the right 
to take tolls there was no implied contract 
that they would not charter another com¬ 
pany to build a bridge alongside of the first 
which would in effect destroy the profits 
of the first by competition. The next mod¬ 
ification was in the Granger cases in 1876 ; 
94 U. S. 113 to 187 ; which held that the re¬ 
gulation by the legislature of the rates to be 
charged by railroads and elevators was not 
an impairment of the obligation of a con¬ 
tract. See also 143 U. S. 839. This doctrine 
having been carried to great lengtlis in al¬ 
lowing the legislature to regulate the rates 
to be charged, the supreme court has now 
modified the doctrine by declaring that tho 
power to regulate is not a power to destroy, 
and that a legislature, under the pretence 
of regulating fares and freights, cannot 
require a railroad to carry persons and 
property without profit; 164 U. S. 578, 593. 

On the general subject of the power of 
the legislature under its right reserved to 
alter, amend, and repeal, see 109 Mass. 103; 
68 Me. 569 ; 41 la. 297 ; 9 R. I. 194; Cooley, 
Const. Lim. 279, note; Moraw. Priv. Corp. 
1098; 146 U. S. 258; 138 id. 287, 

In general, only contracts are embraced 
in this provision which respect property or 
. some object of value and confer rights 
which can be asserted in a court of justice. 
Debts are not property. A non-resident 
creditor of a state cannot be said to be, by 
virtue of a debt which it owes him, a holder 
of property within its limits : 96 U. S. 432. 

Tbs following acts have been held void 
as impairing the obligation of a contract: 
The Insolvent Act of 1812 of Pennsylvania, 
so far as it attempted to discharge the con¬ 
tract ; 6 Wheat. 131: the Insolvent Law of 
Indiana affecting debts to citizens of other 
states; 5 How. 295; the Act of Maryland 
of 1841 taxing stockholders in banks im¬ 
paired the obligation in the Act of 1821 or¬ 
ganizing banks; 8 How. 183; the Act of 
Ohio of 1851, taxing the state bank; 16 How. 
369; General Tax Law of North Carolina 
as applied to a railroad whose charter ex¬ 
empted it from taxation ; 13 Wall, 264; the 
same in South Carolina; 16 Wall. 244; the 
same in New Jersey ; 95 U. S. 104; the name 
in Illinois as applied to the charter of a 


university ; 99 U. S. 809; the same in Lou¬ 
isiana applied to the charter of an asylum ; 
105 U. 8. 362 ; the Act of Illinois of 1841 
restricting mortgage sales impaired the 
obligation of a mortgage contract ; 1 How. 
311 ; the Acts of Arkansas withholding as¬ 
sets of state banks from creditors impaired 
contracts with creditors; 15 How. 804; 
the Act of New York of 1855 authorizing a 
bridge to be built impaired the obligation 
in a charter to another company ; 8 Wall. 
51; the Act of Georgia of 1868 exempting 
property from execution impaired the ob¬ 
ligation of a prior judgment: 13 Wall. 646; 
the same in Georgia; 15 Wall. 610; the 
same in North Carolina ; 96 U. S. 595 ; the 
Act of Virginia of 1870 as to the deduction, 
of taxes from coupons on state bonds im¬ 
paired the obligation to the state bond¬ 
holders under the Funding Act of 1871; 
102 U. S. 672; the Ordinance of New Or¬ 
leans of 1881 authorizing a light company 
to furnish New Orleans with gas impaired 
the obligation to another company under 
another act; 115 U. S. 550; so in Ken¬ 
tucky ; 115 U. 8. 683. 

Grants of exclusive privileges by state 
governments are subject to the exercise of 
the right of eminent domain by the state. 
The legislature has fulj authority to exer¬ 
cise an unlimited power as to the manage¬ 
ment, employment, and use of the eminent 
domain of the state, and to make all pro¬ 
visions necessary to the exercise of this 
right or power, but no authority whatever 
to give it away or take it out of the people 
directly or indirectly; 6 How. 532; 20 
Johns. 75; 17 Conn. 61 ; 23 Pick. 360; 15 
Vt. 745; 8 N. H. 398 ; 8 Dana 289; 9 Ga. 
517; 84 Va. 271. See Eminent Domain ; 
Franchises. 

The power of one legislature to exempt 
altogether from taxation certain lands or 
property, and in this way to bind subse¬ 
quent legislatures and take from the people 
one of their sovereign rights, may, where a 
consideration has been given, be consid¬ 
ered now as distinctly settled by the su¬ 
preme court of the United States, though 
not without remonstrance on the part of 
state courts ; and the abandonment of this 
taxing power is not to be presumed where 
the deliberate purpose of the state does not 
appear; 4 Pet. 514; 3 How. 133; 4 Mass. 
305 ; 2 Hill, N. Y. 353 ; 10 N. H. 138 ; 5 Gill 
231; 13 Vt. 525 ; 30 Pa. 442 ; 1 Ohio St. 563, 
591, 603 ; 7 Cra. 164 ; 10 Conn. 495 ; 8 Wall. 
430 ; 20 id. 36. See 143 U. S. 192 ; 143 id. 1; 
37 Fed. Rep. 24; 86 Term. 614. The grant 
of the power of taxation by the legislature 
to a municipal corporation is not a con¬ 
tract, but is subject to revocation, mod¬ 
ification, and control by the legislature; 
130 U. S. 180. 


In relation to marriage and divorce, it is 
now settled that this clause does not oper¬ 
ate. The obligation of the marriage con¬ 
tract is created by the public law, subject 
to the public will, ana to that of the 
parties ; 7 Dana 181; 125 U. S. 190 ; 1 Bish. 
Mar. & D. § 9. The prevailing doctrine 
seems to be that the legislature has com¬ 
plete control of the subject of granting 
divorces, unless restrained by the consti¬ 
tution of the state; but in a majority of 
the states the constitutions contain this 


prohibition; Cooley, Const. Lim. 133; and 
there the jurisdiction in matters of di¬ 
vorce is confined exclusively to the judi¬ 
cial tribunals, under the limitations pre¬ 
scribed by law ; 2 Kent 106. But where 
the legislature has power to act, its reasons 
cannot be inquired into ; marriage is not 
a contract but a status; the parties cannot 
have vested rights of property in a domes¬ 
tic relation ; therefore the legislative act 
does not come under condemnation as de¬ 
priving parties of rights contrary to the 
law or the land ; 8 Conn. 541 ; Cooley, 
Const. Lim. 112. 

In relation to bankruptcy and insolvency, 
the constitution, art. l, $ 8, cl. 4, gives to 
congress the power of making a bankrupt 
law. But it seems to be settled that this 
power is not exclusive; because the several 
states may also make distinct bankrupt 
laws,—though they have 'generally been 
called insolvency laws,—which will only 
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be superseded when congress chooses to ex¬ 
ercise its power by passing a bankruptcy 
law; 4 Wheat. 122; 12 id. 213; 13 Mass. 1. 
See 3 Wash. C. C. 313; Bisli. Insolv. Debt. 59. 

Exemption from arrest affects only the 
remedy, an exemption from attachment 
of the property, or a subjection of it to a 
stay law or appraisement law, impairs the 
obligation of the contract. Such a statute 
can only be enforced as to contracts made 
subsequently to the law ; 1 How. 311 ; 8 
Wheat. 1, 75 ; see 9 Pet. 359 ; 4 Wall. 535 ; 
96 IT. S. 69 ; but a law abolishing distress 
for rent has been held to be applicable to 
cases in force at its passage ; 14 N. Y. 22. 
With regard to exemption from arrest the 
supreme court holds that in modes of pro¬ 
ceeding and forms to enforce the contract 
the legislature has the control, and may 
enlarge, limit, or alter them, provided it 
d:>es not deny a remedy, or so embarrass it 
with conditions or restrictions as seriously 
to impair the value of the right; 103 U. S. 
720. See 135 U. S. G62, Whatever belongs, 
merely, to the remedy may he altered ac¬ 
cording to the will of the blate. provided 
the alteration does not impair the obliga¬ 
tion of a contract ; 134 U. S. 515. 

It is admitted that a state may make 
partial exemptions of property, as of furni¬ 
ture, food, apparel, or even a homestead ; 
1 Denio 128; 1 N. Y. 129; 2 Dougl. Mich. 
38 ; 4 W & S. 218 ; 17 Miss. 310. A home¬ 
stead exemption may be made applicable 
to previously existing contracts: CC N. C. 
104 ; con fra, 22 Gratt. 266 : 6 Baxt. 225, 
But a law preventing all legal remedy upon 
a contract would be void ; 13 Wall. 662 ; 1 
S. C. n. s. 63: 15 Wall. 610. An aoi pro¬ 
viding that dower or right of (lower snail 
not be subject to seizure or execution for 
the husband’s debts during his lifetime, 
cannot affect the rights of creditors whose 
claims arose before the passage of the act; 
109 N. C. 685. See 101 id. 382. 

Nothing in the constitution prevents a 
state from passing a valid statute to divest 
rights which have been vested by law in an 
individual, provided it does not impair the 
obligation of a contract; 3 Dali. 38G ; 2 Pet. 
412; 8 id. 89; 5 Barb. 48: 9 Gill 299 ; 1 
Md. Ch. Dec. 6G. See 54 Fed. Rep. 660 ; 
129 U. S. 36 ; 134 id. 296. This inhibition 
in the constitution is wholly prospective, 
and the states may legislate as to contracts 
thereafter made as they see fit; 96 U. S. 
603; 128 U. S. 489; 121 id. 388; 145 id. 
454. 

Insolvent laws are valid which are in the 
nature of a cessio bonorum , leaving the debt 
still existing, or which provide for the dis¬ 
charge of the debt, but refer only to subse¬ 
quent contracts, or which merely modify or 
affect the remedy, as by exempting the ]>er- 
son from arrest, but still leave means of en¬ 
forcing. But a law exempting the person 
from arrest and the goods from attachment 
on mesne process or -execution would be 
void, as against the constitution of the 
United States ; 6 How. 328 ; 16 Johns. 233 ; 
6 Pick. 440; 9 Conn. 314 ; 1 Ohio 236 ; 9 
Barb. 382 ; 4 Gilm. 221 ; 13 B. Monr. 285 ; 
the right of antecedent creditors are pro¬ 
tected by the constitution ; 129 U. S. 86 
The state insolvent laws in practice operate 
in favor of the citizens of the particular 
state only, as to other citizens of the same 
state, and not against citizens of other 
states, unless they have assented to the re¬ 
lief or discharge of the debtor expressly, or 
bv some equivalent act, as bv becoming a 
party to tl ie process against him under the 
law, taking a dividend, and tlve like ; 1 
Gall. 371 ; 3 Mas. 88 : 5 Mass. 509 ; 13 id. 18. 
19 : 2 Blackf. 360 ; 3 Pet. 41; but the mere 
circumstance that the contract is made 
payable in the state where the insolvent 
law exists will not render such contract 
subject to lie discharged under the law ; 1 
Wall. 223, 234 ; 4 id. 409. 

Some states refuse to aid a citizen of an¬ 
other state in enforcing a debt against a 
citizen of their own state, when the debt 
was discharged by their insolvent law. In 
such cases the creditor must resort to the 
court of the. United States within the state ; 
1 Gall. 168; Pick. 194; 2 Blackf. 894; 
Baldw. 296 ; 9 N. H. 478. See Insolvent 


Uws. 

A statute of limitation does not impair 
the obligation of a contract, or deprive one 
of property without due process of law, 
unless, in its application to an existing right 
of action, it unreasonably limits the oppor¬ 
tunity to enforce that right by suit; 137 
U. 8. 245 ; 137 id. 258, note; 135 id. 662. 

The law of place acts upon a contract, 
and governs its construction, validity, and 
obligation, but constitutes no part of it. 
The law explains the stipulations of parties, 
but never supersedes or varies them. 

This is very different from supposing that 
every law is applicable to the subject-mat¬ 
ter, as statutes of limitation and insolvency 
or enters into and becomes a part of the con¬ 
tract. This can neither be drawn from the 
terms of the contract, nor presumed to be 
contemplated by the parties. 

There is a broad distinction taken as to 
the obligation of a contract and the remedy 
upon it. The abolition of all remedies by a 
law operating in preesenti is, of course, an 
impairing of the obligation of the contract. 
But it is admitted that the legislature may 
vary the nature and extent of remedies, as 
well as the times and modes in which these 
remedies may be pursued, and bar suits not 
brought within such times as may be pre¬ 
scribed. A reasonable time within which 
rights are to be enforced must be given by 
laws which bar certain suits ; 3 Pet. 290 ; 

1 How. 311 ; 2 Gall. 141 ; 8 Mass. 430; 1 
Blackf. 36 ; 14 Me. 344 ; 7 Ga. 103 ; 21 Miss. 
335 ; 1 Hill, S. C. 328; 7 B. Monr. 18:; 0 
Barb. 489. 

The meaning of obligation is important 
with regard to the distinction taken be¬ 
tween the laws existing at the time the 
contract is entered into and those which 
are enacted afterwards. The former are 
said to have been in contemplation of the 
parties, and so far entered into their con¬ 
tract. The latter are said to impair, pro¬ 
vided they affect the contract at all. See 
cases supra. 

The weight of authority is that this clause 
of the constitution, like that which relates 
to the regulation of commerce by the con¬ 
gress of the United States, does not limit 
the power of a state to enact general polioe 
regulations for the preservation of pul lie 
health and morals; 8 How. 163 ; 1 Ohio St. 
15; 12 Pick. 194; 7 Cow. 349, 585; 27 Vt. 
149; 17 Colo. 376. See 8 Mo. 607, 697 ; 3 
Harr. Del. 442 ; 5 How. 504 ; 7 id. 283; 11 
Pet. 102. See, generally, Story, Const. 
£ 1368; Sergeant, Const. Law 356; Hare, 
Am. Const. L. 768; Rawle, Const. ; Dane, 
Abr. Index ; 10 Am. Jur. 273 ; 2 Pa. 22 ; 150 
id. 245 ; 16 Miss. 9 ; 3 Rich. S. C. 889 ; 8 
Wheat. 1 ; 8 Ark. 150 ; 4 Fla. 23 ; 4 La. Ann. 
94; 2 Dougl. Mich. 197; 10 N. Y. 281; 111 
id. 132 ; 2 Gray 43 ; 8 Mart. La. 588; 26 Me. 
191; 142 U. S. 79; 127 Ill. 240 ; 2 Pars. 
Contr. 009; Shirley, Dartmouth College 
Case; Cooley, Const. Lim. 279 ; Patterson, 
Fed. Restr. on State Action; Rates ; 
Ground Rent; Insolvency. 

IMPAIRMENT 

Earning Power. The phrase “impair¬ 
ment of the power to earn money” implies 
that the injured person can perform some 
service or follow some wage-earning occupa¬ 
tion and that his ability to earn money 
although reduced, is not totally destroyed. 

1 40 Ky. 488, 131 S. W. 278. 

“Temporary impairment of powerto earn 
money” means “lose of time.” 12G S. W. 
120. 

Impairing. The word “impairing” in the 
federal constitution, does not mean destroy¬ 
ing. 4 Litt. (Ky.) 47, 

HfPALABE. To impound. Du Cange. 

IMPANEL. In Practice. To write 
the names of jurors on a panel (q. v.), which 
is a schedule or list, in England of parch¬ 
ment : this is done by the sheriff, or other 
officer lawfully authorized. 

In American practice, the word is used 
of a jury drawn for trial of a particular 
cause by the clerk, as well as of the general 
list of jurors returned by the sheriff. Grah. 
Pr. 275. See 1 Arohb. Pr. 865 ; 8 Bla. Com. 


•8o4 ; 7 How. pr, 441. Strictly speakjng 
and at common law,'juries are impanelled 
when the jurymen are selected and ready 
ta be sworn ; 55 Fed. Rep. 928. 

IMPARCATUS. Shut up ; conGned in 
prison. Burrill. 

rMPARGANCUTUM. The right to 
impound cattle. 

IMPARLANCE (from Fr. parler, to 
speak). 

In Pleading and Practice. Time 
given by the court to either party to an¬ 
swer the pleading of his opponent: as, 
either to plead, reply, rejoin, etc. 

It is said to be nothing else but the con^ 
tinuance of the cause till a further day ; 
Bacon, Abr. Pleas (C). In this sense im¬ 
parlances are no longer allowed in English 
practice; 3 Chitty, Gen. Pr. 700 ; Audr. 
SUmh. PI. 162. 

Time to plead. This is the common signi¬ 
fication of the word ; 2 Wms. Saund. 1, n. 
2 ; 2 Show. 310 ; Barnes 346; Laws, Civ. 
PI. 93. In this sense imparlances are not 
recognized in American law. the common 
practice being for the defendant to enter 
an appearance, when the cause stands con¬ 
tinued, until a fixed time has elapsed with¬ 
in which he may file his plea. In the act 
of congress of May 19, 1828, § 2, the word 
imparlance was originally used for “stay 
of execution,” hut the latter phrase has 
been substituted for it: Rev. Stat. § 988. 
See Continuance. 

A general imparlance is the entry of a 
general prayer and allowance of time to 
plead till the next term, without reserving 
to the defendant the benefit of any excep¬ 
tion ; so that after Buch an imparlance the 
defendant cannot obiect to the jurisdiction 
of the court, or plead any matter in abate¬ 
ment. This kind of imparlance is always 
from one term to another. 

A general special imparlance contains a 
saving of au exceptions whatsoever, so 
that the defendant after this may plead not 
only in abatement, but he may also plead 
a plea which affects the jurisdiction of the 
court, as privilege. He cannot, however, 
plead a tender, and that he was always 
ready to pay, because by craving time ne 
admits that he is not ready, and so falsifies 
his plea ; Tidd, Pr. 418. 

A special imparlance reserves to the de¬ 
fendant all exception to the writ, bill, or 
count; and therefore after it the defend¬ 
ant may plead in abatement, though not to 
the jurisdiction of the court. 

See Comyns, Dig. Abatement (I) 19, 20, 21, 
Pleader (D); 1 Chitty, PI. 420; 1 Sell. Pr. 
266 ; Bacon, Abr. Pleas (C). 

IMPARSONEE. A clergyman who 
by induction {g. v.) is in possession of a 
benefice. He is then termed persona im- 
personata —a parson imparsonee. 1 Bla. 
Com. 391 ; Co. Litt. 800. 

IMPARTIALLY. See Faithfully. 

IMPEACHMENT. A written accusa¬ 
tion usually by the house of representatives 
of a state or of the United States to the 
senate of the state or of the United States 
against an officer. 

The constitution declares that the house 
of representatives shall have the sole power 
of impeachment; art. 1, s. 2, cl. 5 ; and that 
the senate shall have the sole power to try 
all impeachments; art. 1, s. 3, cl. 6. 

The persons liable to impeachment are 
the president, vice-president, and all civil 
officers of the United States; art. 2, s. 4. 

A question arose upon an impeachment be¬ 
fore the senate, in 1799, whether a senator 
was a civil officer of the United States 
within the purview of this section of the 
constitution; and it was decided by the 
senate, by a vote of fourteen against 
eleven, that he was not; Senate Jour. Jan. 
10, 1799; Story, Const. § 791 ; Rawle, Const. 
213; Von Holst Con. Hist. 160. See United 
States Courts. 

The offences for which a guilty officer 
may be impeached are treason, bribery, 
and other high orimes and misdemeanors ; 
art. 2, s. 4. The constitution defines tlie 
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crime of treason; art. 8, s. 8. Recourse 
must be had to the common law for a defi¬ 
nition of bribery. Not having particularly 
mentioned what is to be underotood bv 
“other high crimes and misdemeanors, 
resort, it is presumed, must be had to par¬ 
liamentary' practice and the common law 
in order to ascertain what they are; Story, 
Const. § 795. It it said that impeachment 
may be brought to bear on any offense 
against the constitution or the laws which 
is deserving of punishment in this manner 
or is of such a character as to render the 
officer unfit to hold his office. It is prim¬ 
arily directed against official misconduct, 
and is not restricted to political crimes 
alone. The decision rests really with the 
senate; Black, Const. L. 121, The guilt of 
the accused must be established beyond a 
reasonable doubt ; 37 Neb. 96. 

The mode of proceeding in the institution 
and trial of impeachments is as follows ; 
When a person who may be legally im¬ 
peached has been guilty, or is supposed to 
nave been guilty, of some malversation in 
office, a resolution is generally brought* 
forward by a member of the house of rep¬ 
resentatives, either to accuse the party, or 
for a committee of inquiry. If the com¬ 
mittee report adversely to the party ac¬ 
cused, they give a statement of the charges 
and recommend that he be impeached. 
When the resolution is adopted by the 
house, a committee is appointed to impeach 
the party at the bar of the senate, and to 
Late that the articles of impeachment 
against him will be exhibited in due time 
and made good before the senate, and to 
demand that the senate take order for the 
appearance of the party to answer to the 
impeachment. The house then agree upon 
the articles of impeachment, ana they are 
presented to the senate by a committee 
appointed by the house to prosecute the 
impeachment. The senate then issues pro¬ 
cess, summoning the party to appear at a 
given day before them, to answer to the 
articles. The process is served by the 
sergeant-at-arms of the senate, and a re¬ 
turn is made of it to the senate under oath. 
On the return-day of the process, the senate 
resolves itself into a court of impeachment, 
and the senators are sworn to do justice 
according to the constitution and laws. 
The person impeached is called to answer, 
and either appears or does not appear. If 
he does not appear, his default is recorded, 
and the senate may proceed ex parte. If 
he does appear, either by himself or attor¬ 
ney, the parties are required to form an 
issue, and a time is then assigned for the 
trial. The final decision is given by yeas 
and nays; but no person can be convicted 
without the concurrence of two-tliirds of 
the members present; Const, art. t, s. 2, 
cl. 6. See “Cliase’s Trial,” and “Trial of 
Judge Peck ; ” also proceedings against 
Judge Humphreys, June 26,1862, Congress. 
Globe, pt. 4, 3d sesa., 32d Congress, pp. 
2942-2953 ; and Trial of President Johnson, 
March 5, 1868, Congress. Globe, pt. 5, sup¬ 
plement, 40th Congress, 2d sess.; Lecture 
by Prof. Theo. W. Dwight, before Columbia 
Coll. Law School, 6 Am. Law Reg. 257 ; 
Article by Judge Lawrence, of Ohio, same 
volume, p. 641. 

When the president is tried., the chief 
justice presides. The judgment, in cases 
of impeachment, does not extend further 
than to removal from office and disquali¬ 
fication to hold and enjoy any office of 
honor, trust, or profit under the United 
8tates. Disqualification, as a punishment, 
is discretionary with the senate; Black, 
Const. L. 122. The partv impeached re¬ 
mains liable to trial and punishment ac¬ 
cording to law. See United States Courts. 
Proceedings on impeachments under the 
state constitutions are somewhat similar. 

In England, the articles of impeachment 
are a kind of indictment found by the 
house of commons, and tried by the house 
of lords. It.lias always been settled that a 
peer could be impeached for any crime. It 
was formerly believed that a commoner 
could only be impeached for high misde¬ 
meanors, not for capital offences; 4 Bla. 
Com. 260; but it seems now settled they 


may be impeached for high treason ; May’s 
Pari. Prac. Ch. 23. Impeachments have 
been very rare in England in modem 
times. 

In Evidence. An allegation, support¬ 
ed by proof, that a witness who lias been 
examined is unworthy of credit. 

Every witness is liable to be impeached 
as to his character for truth ; and, if his 
general character is good, he is presumed 
at all times to be ready to support it; 49 
ni. 299. See 97 Ala. 14. 

It is not admissible to impeach a defend¬ 
ant’s testimony by showing that at a former 
trial for a like offence, he raised a similar 
issue and was contradicted : 155 Mass. 168. 
An accused person who testifies in his own 
behalf, is subject to impeachment, as other 
witnesses, by evidence of previous contra¬ 
dictory statements; 98 Ala. 169; 86 Tenn. 
259. A witness cannot be impeached by 
the contradiction of immaterial statements; 
58 Ark. 125; nor can he be as to collateral 
and irrelevant matter on which he was 
cross-exummed ; 66 Miss. 196 ; 75 Cal. 108 ; 
76 la. 67; 39 Kan. 115 ;97N. C. 443 ; 69 Tex. 
730 ; 61 Vt. 53; 32 W. Va. 177. Statements 
out of court inconsistent with those made 
by a witness in court are admissible to im¬ 
peach him, where the proper foundation 
has been laid ; 97 Mo. 165 ; 77 Ga. 781 ; 23 
Neb. 683 ; 40 Minn. 65, 77 ; 74 la. 623; 80 
Ala. 110; 25 Tex. App. 686. In order to 
impeach a witness by showing his contra¬ 
dictory statements on other occasions, his 
attention must be first called to the time, 
place, and circumstances of the statements, 
whether they are in writing or were made 
orally ; 137 U. S. 507; 132 id. 394. 


IMPEACHMENT OF WASTE. A 

restraint from committing waste upon 
lands or tenements ; or, a demand of com¬ 
pensation for waste done by a tenant w'ho 
has but a particular estate in the land 
granted, ana, therefore, no right to commit 
waste. 

All tenants for life or any less estate are 
liable to be impeached for waste, unless 
they hold without impeachment of waste; 
in the latter case they may commit waste 
without being questioned, or any demand 
for compensation for the waste done ; 11 
Co. 8? See Waste. 


IMPECHIARE. To impeach, accuse, 
or prosecute for felony or treason. Cowel. 

‘mPEDIATTTS. Disabled from mis¬ 
chief by expedit&tion (q. v.). Cowel. 

IMPEDIENS. One who hinders; the 
defendant or deforciant in a fine. Cowel; 
Blount. 

IMPEDIMENTO. In Spanish Law. 

A prohibition to contract marriage, estab¬ 
lished by law between certain persons. 

The disabilities arising from this clause are two¬ 
fold, viz. 

Impedimento Dirimente. Such disabilities as 
render the marriage null, although contracted with 
the usual legal solemnities. The disabilities arising 
from this source are enumerated in the following 
Latin verses:— 

" Error, conditio, votum, cognatio, crimen, 

Cultus dlsparltas, vis, ordo, Ugamen, honestas. 

Si sisaAnls, si forte coire nequlbis, 

81 parochl et dupllcis desit praesentla testis. 

Rap Lave sit muller, nec parti reddita tutea, 

H®c faclenda vetant connubia, facta retractant." 

Among these Impediments, some are absolute, 
others relative. The former cannot be cured, and 
render the marriage radically null; others may be 
removed by previous dispensation. 

In Spain, marriage Is regarded In the twofold 
aspect of a civil and a religious contract. Hence 
the disabilities are of two kinds, viz. : those created 
by the local law and those Imposed by the church. 

In the earlier ages of the church, the emperors 
prohibited certain marriages : thus. Theodosius the 
'Great forbade marriages between cousins-german ; 
Justinian, between spiritual relations ; Valentiuiau, 
Vale ns, Theodosius, and Arcadlus, between persons 
of different religions. 

The Catholic church adopted and extended the 
disabilities thus created, and by the third canon at 
the twentv-fourth session of the Council of Trent, 
the church reserved to i tee If the power of dispensa¬ 
tion, As the Council of Trent aid not determine, 
being divided, who had the power of granting dis¬ 
pensation, it is accorded In Italy to the pope, and 
In France and Spain, with few exceptions, to the 
bishops. The dispositions of the Council of Trent 
being In force in Spain (see Schmidt. Civ. Law of 
Bp*ln, P- #i note a), the ecclesiastical authority Is 
alone Invested with this power In Spain. 

For the coses in whicn It may he granted, sec 


Schmidt, Civ. Law c. 2, s. 14. 

Impedimento, Impediente, or Prohibitive*. —Such 
disabilities as impede the contracting of a marriage, 
but do not annul it when contracted. 

Anciently, the Impediments expressed in the 
following Latin verses were of this nature 

“ Incestus, rapt us, sponaalia, mors mullebns. 

Susceptus proprl® sobolis, mors presbyterlalJa, 

Vel si pcenlteat solemnlter, aut montaiam 

Accipiat quisquam, votum simplex, catechlgmus, 

Eccleslao vetltum, nec non tempus feriarum, 

Impediunt fieri, permittunt facta temerl." 

For the effects of these Impediments, see Escrlche, 
Diet. Rax. Jmpedimente Prohibitivo. 

IMPEDIMENTS. Legal hindrances 
to making contracts. Some of these im¬ 
pediments are minority, want of reason, 
coverture, and the like. See Contract ; 
Incapacity. 

In Civil Law. Bara to marriage. 

Absolute impediments are those which 
prevent the person subject to them from 
marrying at all, without either the nullity 
of marriage or its being punishable. 

Dirimant impediments are those which 
render a marriage void : as, where one of 
the contracting parties is already married 
to another person. 

Prohibitive impediments are those which 
do not render the marriage null, but subject 
the parties to a punishment. 

Relative impediments are those which re¬ 
gard only certain persons with regard to 
each other : as, the marriage of a brother 
to a sister. 

IMPENSiE (Lat.). In Civil Law. 

Expense; outlay. Divided into necessarice, 
for necessity, utiles , for use, and volup¬ 
tuaries, for luxury ; Dig. 79.6.14 ; Voc. Jur. 

IMPERATIVE, Mandatory as opposed 
to directory, as used of a statute (g. t 1 .). 

IMFERATOR. Emperor. The title 
of the Emperor in Rome and used also for 
the Kings of England in charters before the 
conquest. 1 Bla. Com. 242. 

IMPERFECT OBLIGATIONS. 

Those which are not, in view of the law, of 
binding force. 

IMPERFECT RIGHTS. See Rights. 

IMPERFECT TRUST. An executory 
trust ( q . v.). 

IMPERITIA. Want of skill. 

IMPERIUM. The right to command, 
which includes the right to employ the 
force of the state to enforce the laws : this 
is one of the. principal attributes of the 
power of the executive. 1 Toullier, n. 58. 

IMPERSONALITAS. Impersonality. 
An expression used where, no particular 
person is referred to, as where the wprds 
ut dicitur are used. Co. Litt. 352 b. 

IMPERTINENT (Lat. in, not, per¬ 
tinent, pertaining or relating to). 

In Pleading. In Equity. A term ap 
plied to matters introduced into a bill, 
answer, or other proceeding in a suit which 
are not properly before the court for deci¬ 
sion at that particular stage of the suit. 
1 Sumn. 506 ; 3 Stor. 13 ; 1 Paige, Ch. 555 ; 
5 Blackf. 439 ; 15 Fed. Rep. 561. Imperti¬ 
nent matter is not necessarily scandalous ; 
but all scandalous matter is impertfhent. 

The rule against admitting impertinent 
matter is designed to prevent oppression, 
not to become oppressive ; 1 T. & R. 489 ; 6 
Beav. 444 ; 27 Ni H. 38. No matter is to be 
deemed impertinent which is material in 
establishing the rights of the parties or as¬ 
certaining the relief to be granted; 3 
Paige, Ch. 609 ; 12 Beav. 44; 10 Sim. 345; 
13 id. 588. 

A pleading may be referred to a master 
to have impertinent matter expunged at 
the cost of the offending party ; Story, Eq. 
PI. § 266 ; 19 Me. 214 ; 4 Hen. & M. 414 ; 2 
Hayw. 407 ; 4 C. E. Gr. 343 ; but a bill may 
not be after the defendant has answered ; 
Coop. Eq. PI. 19. In England, the practice 
of excepting to bills, answers, and other 
proceedings for impertinence hns been abol¬ 
ished. The 27th Equity Rule of the United 
States courts requires that exceptions for 
scandal or impertinence shall point out the 
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exceptionable matter with certainty; 6 
Paige 288; 1 Dan. Ch. Pr. *343, n., *350, n. 

At Law. A term applied to matter not 
necessary to constitute the cause of action 
or ground of defence ; 5 East 275 ; 2 Mass. 
283. It constitutes surplusage, which see. 

In Proctioe. A term applied to evi¬ 
dence of facts which do not rielong to the 
matter in question. That which is imma¬ 
terial is, in general, impertinent, and that 
which is material is not, in general, imper¬ 
tinent. 1 M'C. & Y. 337. Impertinent 
matter in the interrogatories to witnesses 
or their answers, in equity, will be ex¬ 
punged after reference to a master at the 
cost of the offending party ; 2 Y. & C. 445. 

IMPESCARE. To impeach or accuse. 
Impescatus, impeached. Jac.; Blount. 

IMPETITIO VASTI. Impeachment 
of waste, which title see. 

IMPETRATION. The obtaining any 
thing by prayer or petition. In the ancient 
English statutes it signifies a pre-obtaining 
of church benefices in England from the 
church of Rome which belonged to the gift 
of the king or other lay patrons. 

IMPIER. Umpire (g. v.). 

IMPUERMENT. Impairing or preju¬ 
dicing. Jac. L. Diet. 

IMPIGNORATA. Pledged ; given in 
pledge (pignori data); mortgaged. A 
term applied in Bracton to land. Bract, 
fol. 20. 

IMZPIGNORATION. The act of pawn¬ 
ing or pledging. 

IHPIiACITARE (Lat.). To implead ; 
to sue. 

IMPLEAD. In Practice. To sue or 
prosecute by due course of law. 9 Watts 
47. 

IMPLEMENTS (Lat. impleo , to fill).! 
Such things as are used or employed for a 
trade, or furniture of a house. 11 Mete. 82. 

Whatever may supply wants : particular¬ 
ly applied to-tools, utensils, vessels, instru¬ 
ments of labor: as, the implements of trade 
or of husbandry. Webster, Diet ; 28 Iowa 
859 ; 8 Gray 298; or a music teacher’s piano s 
69 Ill. 338. The word does not include 
horses or other animals ; 11 Met. 79 ; 5 Ark. 
41 ; 44 Conn. 98. 

IMPLICATA (Lat.). Small adventures 
for which the freight contracted for is to 
be received although the cargo may be 
lost. Targa, c. 84 ; Emerigon. Mar. Loans 
§5. “ 

IMPLICATION. An inference of 
something not directly declared, but arising 
from what is admitted or expressed. See 
Contract ; Deed ; Easement ; Wat ; 
Will. 

IMPLIED . This word id used in law 
u contrasted with 44 express; ” «. e., where 
the intention in regard to the subject-mat¬ 
ter is not manifested by explicit and direct 
words, but is gathered by implication or 
necessary deduction from the circum¬ 
stances, the general language, or the con¬ 
duct of the parties. 

IMPLIED ABROGATION. See Ab¬ 

rogation. 

IHPLTKD AOBBmurr. See 

Agreement. 

IMPLIED ASSUMPSIT. See Assure 
SIT. 

IMPLIE D COLOB. See Color. 
IMPLIED CONSENT. See Consent. 

IMPLIED CONSIDERATION. One 

that is implied by law, or presumed to exist 
in contradistinction to an expressed con¬ 
sideration (g. v.). In a case of a sealed in¬ 
strument or negotiable paper the considera¬ 
tion is presumed. See Consideration. 

IMPLIED CONTRACT. See Con¬ 
tract. 

IMPLIED COVENANT. See Cove¬ 
nant. 


IMPLIED MALICE. See Malice. 
IMPLIED POWER. Sec Power. 

IMPLIED TRUST. See Trust. 

IMPLIED USES. See Resulting 

Use ; Use. 

IMPLIED WARRANTY. See Ca¬ 
veat Emptor ; Sale ; Warranty. 

IMPORTATION. In Common Law. 
The act of bringing goods and merchandise 
into the United States from a foreign 
country. 5 Cra. 368 ; 9 id. 104, 120 ; 2 M. 
& G. 155. note a. 

To prevent the mischievous Interference of the 
several states with the national commerce, thecon- 
stitutlon of the United States, art. I. b. 10, provides 
as follows : “ No state BhaU, without the consent of 
congress, lay any imposts or duties on Imports or 
exports, except what may he absolutely necessary 
for executing its Inspection laws ; and the net pro¬ 
duce of all duties and imposts laid by any state on 
imports or exports shall be for the use of the treas¬ 
ury of the United States ; and all such laws shall be 
subject to the revision and control of congress; ” 
Story, Const. 11618. Under this section it has been 
held that a state law Imposing a license tax on Im¬ 
porters of foreign liquors was unconstitutional ; 12 
Wheat. 419. See 5 How. 604 ; 7 id. 283 ; 12 id. 2W ; 
11 Pet. 102. As was a state law Imposing a tax on 
the tonnage of vessels entering her ports ; 'j 4 U. S. 
238. But a state tax on the gross receipts of a rail¬ 
road company, where freights are received partly 
from another state, Is not a tax on Imports; 8 Wall. 
123 ; 15 id. 284. An Importation is not complete, 
within the revenue laws, until a voluntary arrival 
within soraeport of entry ; 9 Cra. 104 ; IS Pet. 488 ; 
4 Wash. C. C,. 168 ; 1 Gall. 206 ; but see 1 Pet. C- C. 
250; and the duties accrue at the time of such ar¬ 
rival ; 1 Deady 124; but the Importation, as between 
the importer and the government. Is not complete 
as long as the goods remain In the custody or the 
officers of the customs, and until delivered to the 
Importer, they are subject to any duties on Imports 
which congress may see fit to Impose ; S Cliff. 612. 
See Kxportatio*. 

Importation, In an ordinary sense, con¬ 
sists in bringing an article into a country 
from the outside. If there be an actual 
bringing in it is importation regardless of 
the mode in which it is effected. Entry 
through a customs bouse is not of the 
essence of the act. 262 U. S. 122. 

As distinguished from 44 migration/ 1 see 
Import 

IMPORTED. This word, ip general, 
has the same meaning in the tariff laws 
that its etymology shows, tm porto, to bear; 
to carry. To ‘ * import ” is to bear or carry 
into. An 44 imported H article is one brought 
or carried into a country from abroad. 49 
Fed. Rep. 99. See Imports ; Imposts. 

IMPORTS. Goods or other property 
imported or brought into the country from 
foreign territory. Story, Const. §949. See 
U. S. Const, art. 1, § 8; 1, § 10; 7How. 477 ; 
9 id. 619 ; 8 Wall. 110, 128. 

Imports cease to be 44 imported articles n 
within the constitution, after the packages 
are broken up, or, after the first wholesale 
disposition of them ; 1 Dev. & B. L. 19 ; 
but imported goods, after having been sold 
by the importer, are subject to state taxa¬ 
tion, even though still in the original pack¬ 
ages ; 5 Wall. 479. See Original Package. 
Persons cannot be considered imports; 4 
M«to. 282. 

To bring in from abroad; to introduce 
from without ) especially, to bring wares or 
merchandise into a place or country from 
a foreign country, in the transactions of 
commerce.* Opposed to “export.” Webster. 

Also, used to imply the bringing in of 
persons involuntarily, such as slaves, as 
distinguished from the voluntary migration 
of a free person. The two words “migra¬ 
tion” and “importation” refer to the differ¬ 
ent conditions of thin race (the African race) 
as regards freedom and slavery. When the 
free black came here, he migrated ; when 
the slave came, he was imported. 17 Otto 
(U. S.) 62. See Imported. 

TMP QRTLffll ITY. Urgent solicita¬ 
tion, with troublesome frequency and per¬ 
tinacity* 

Wills and devises are sometimes set aside 
in consequence of the importunity of those 
who have procured them. Whenever the 
importunity is sucb as to deprive the devi¬ 
sor of the freedom of his will, the devise 
becomes fraudulent and void ; Dane, Abr. 
c. 127, a. 14, a 5, 8, 7 ; 2 Plull. Eocl. 551. 


IMPOSED TAX. See Tax 

IMPOSITIONS. Imposts, taxes, or 
contributions. See 104 Mass. 470. 

IMPOSSIBILITY. A thing Which 
under the law or according to the due course 
of nature cannot be done or performed. 

Impossibility of performance is an impor¬ 
tant nead of the Law of contract, and the 
questions arising as to its effect may be 
affected by the classification to which the 
impossibility is assigned, the time at which 
it arises, and whether it affects the promise 
or the consideration for it. 

There may be an impossibility of fact, 
existing in the nature of things, or arising 
out of the circumstances of the case or a 
legal impossibility created by law. 

Of the first kind there may be a contra¬ 
diction in the contract resulting from prom¬ 
ises in consistent with each other when made. 
There may also be a physical impossibility 
as when the thing contracted for is against 
the course of nature. Of the latter class ex¬ 
amples are suggested of an agreement 44 to 
make two spheres of the same substance, 
but one twice the size of the other of which 
the greater should fall twice as fast as the 
smaller when they were both dropped from 
a height; or to construct a perpetual mo¬ 
tion ; ” the former having been considered 
an elementary fact before Galileo’s experi¬ 
ment and the latter being still attempted, 
though as yet unsuccessfcilly. Wald, Pol. 
Cont. 350. 

A physical impossibility may be either 
absolute , which means impossible in any 
case, as if one should contract to reach the 
moon ; or relative , as to make a payment 
to one who is dead. Of this kind is what 
is termed practical impossibility, as when 
a ship is so injured that it cannot be re¬ 
paired except at an excessive or unreason¬ 
able cost ; in this case it is treated as a 
total loss, being physically but not practi¬ 
cally possible to repair. Certain accidents 
occurring from death, tempests, and the 
like are characterized by the phrase 14 impos¬ 
sibility arising by the act of God ” (g. ©.). 

A contract or condition, the penorm- 
ance of which is made impossible t>y a rule 
of law, is termed % legal impossibility ; as 
if one should give £ bond to secure a simple 
contract with a collateral agreement that 
there should be no merger of the contract 
debt. A logical impossibility exists when the 
agreement is inconsistent with the nature 
or the transaction, as where a gift is made 
to one expressly for his own benefit with a 
condition that he immediately transfer it 
to a third person. 

The impossibility may exist at the time 
of makingthe agreement, in which case it is 
.said to be original; or it may be caused by 
matter arising ex post facto, as where the 
party to be benefited dies after the con tract 
to be executed though before the perform¬ 
ance. Such subsequent impossibility may 
be caused by the act of the party making 
the promise or the party to be benefited, or 
of a stranger, as a public enemy (g. v.), or 
by the act of God (g. v. ). 

An agreement to perform an impossibili¬ 
ty whether in law or in fact is void; Wald, 
Fol. Cont. 852 ; Leake, Cont. 350 : 8 Add. 
Cont. 8th Am. ed. 1196; Harr. (Jont. 34, 
174. See L. R. 5 C. P. 577. There may, 
however, be the liability in damages for 
the hreach of an unqualified undertaking to 
perform an impossibility ; id. ; 149 U. 8.1 
the real question in suen a case is the exists 
enoe of the liability ; id. ; 2 Q. B. 680; it is 
a question of construction, whether the 
language of the contract is to be treated as 
not applying to a situation which renders 
its literal performance impossible ; Harr. 
Cont. 178. A contract to perform a noto¬ 
rious impossibility known to the parties to 
be such at the time of makingthe contract 
is void ; 15 M. & W. 258 ; L. ft 8Q. B. 124 ; 
L. R. 5 C. P. 577; if the impossibility has 
arisen after the making of the contract, al¬ 
though without any fault of the covenantor, 
he is not discharged from liability under it; 
160 U. S. 514; an impossibility is no defence 
if occasioned by the act of a stranger ; 2 Ld. 
Raym. 1164; 9 El. & BL 688 ; or of alien 
enemies ; Aleyn 20. Where, in an action of 
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htvach of promise of marriage, a P*®***® 4, 
consummation had become impossible 
bv reason of bodily disease endangering 
the life of the defendant was held by four 
judges to three in the Exchequer chamber 
to be no defence, the court of the queen's 
bench having been equally divided ; El. Bl. 

A El. 748, 29 L. J. Q. B. 45 ; but of this case 
it is said that "it is so much against the 
tendency of the latter cases that it is of 
little or no authority beyond the point act- 
ually decided Wald, Foil. Cont. 878 ; and 
in an American case upon analogous facts 
the court approved the criticism upon the 
English case and refused to follow it. The 
cases upon this subject are necessarily of in¬ 
finite variety, as is natural where the ques¬ 
tion is so largely one of construction. To 
examine them in detail would be impossible 
within the scope of this title, but they will 
be found collected and classified in the va¬ 
rious works on contracts. See Wald, Pol. 
Cont. ch. vii. ; 8 Add. Cont. 8th Am. ed. 
1196 ; Leake, ch. iii. sec. iii. ; Harr. Cont. 
ch. v. sec. 2 ; 16 Cent. L. J. 105 ; Keener, 
Quasi-Cont. ch. iv. sec. iii.: Contract ; 
unlawful agreement ; Condition ; Per¬ 
formance. 

The question whether an act is possible 
is of importance in law, with reference to 
(be performance of conditions and agree¬ 
ments. With reference to the nature of the 
art required, an impossibility is either physi¬ 
cal, legal or logical. 

Physical Impossibility. An act is 

PHYSICALLY IMPOSSIBLE when it is 
contrary to the course of nature. Such an 
impossibility may be cither absolute, i. e., 
impossible in any case (e. g. for A. to reach 
the moon), or relative (sometimes called 
impossible in fact, i. e. arising from the cir¬ 
cumstances of the case. E. g. for A. to make 
a payment to B >( he being a deceased person. 
R. A L. Diet.; 3 Sav. Syst. 157, 164; Poll. 
Cont. 330. 

Practical Impossibility. To the latter 
class belongs what iB sometimes called 
PRACTICAL IMPOSSIBILITY, which ex¬ 
ists when the act can be done, but only at 
an excessive or unreasonable cost. Thus, 
when a ship is so injured that it is not worth 
while repairing her, the same effect with 
respect to the liability of the insurer is pro¬ 
duced, as if it were physically as well as 
practically impossible to repair her. Id.; 
Leake Cont. 2nd ed., 682. 

Legal or Judicial Impossibility. An 
act is LEGALLY or JURIDICALLY IM¬ 
POSSIBLE when a rule of law makes it 
impossible to do it, e. g. for A. to make a 
valid will before his majority. This class of 
acts must not. be confounded with those 
which are possible, although forbidden by 
law, as to commit a theft. Id.; 3 Sav. 169. 

Logical Impossibility. An act is logi¬ 
cally IMPOSSIBLE when it is contrary to 
the nature of the transaction, as where A. 
gives property to B. expressly for his own 
Benefit, on condition that he transfers it 
to C. Id.; 3 Sav. 159. 

Original Impossibility. With reference 
to the time when the impossibility first exists, 
the act may be either ORIGINALLY IM¬ 
POSSIB LE (o h initio), or become impossible 
by MATTER SUBSEQUENT (ex poet 
facto). Thus, if A. contracts with B. to 
pay money into the hands of C., and C. was 
dead at the time the contract was entered 
into, then the payment was originally im¬ 
possible; if C. was alive at the time, but dies 
before the payment, it becomes impossible 
by matter subsequent. Id. The latter class 
is again divisible according as the per¬ 
formance of the act required is rendered 
impossible by the person creating the 
requirement, by the person for whose benefit 
the act was to be done, by the person 
required to do it, by a stranger, such as the 
public enemy, by the act of God, by a change 
in the law, etc. Id.; Leake Cont. 692 cl seq. 

IMPOSSIBLE CONTRACT. One 
which the law will not hold binding upon 
the parties because of the natural or legal 
impossibility of the performance by one 
party of that which is the consideration for 


the promise of the other. 7 Wait, Aot, A 
D. 124. See Impossibility, 

Perhaps the only contracts that are impos¬ 
sible in the true sense arc those in which the 
consideration is impossible. A distinction 
must be drawn between impossibility of 
consideration and impossibility of perform¬ 
ance. If the consideration for the promise 
is obviously and absolutely impossible of 
performance and such fact is apparent upon 
the face of the contract and is known lo the 
parties, the consideration is unreal and will 
not support the contract. 3 Elliot, Cont. 
35; 14 Pick. (Mass.) 156. "If the covenant 
be within the range of possibility, however 
absurd or impossible the idea of execution 
may be. it will be upheld. To bring the 
case witnin tbc rule of dispensation, it must 
appear that the thing to be done can not by 
any means be accomplished ; for if it be 
only improbable, or out of the power of the 
obligor, it is not deemed in law impossible." 
Id.; 27 N. J. L. 513 Mere impossibility of 
performance of the consideration by the 
individual promisor does not necessarily 
relieve such promisor from his liability on 
the contract. Jd.; 113 Ky. 372. (Inability 
to perform is not synonymous with impossi¬ 
bility of performance.) See Impossibility. 

IMPOSTS. Taxes, duties, or imposi¬ 
tions. A duty on imported goods or mer 
o han diae. Federalist, no. 30 ; Elliott, Deb. 
289 ; Story, Const. § 949 ; Cooley, Tax. 8. 

The Constitution of the United States 
gives congress power “to lay and collect 
taxes, duties, excises, and imposts,” and 
prohibits the states from laying “ any im¬ 
posts or duties on exports or imports ” with¬ 
out the consent of congress ; U. S. Const, 
art. 1,§8, n. 1; art. Ij § 10, n. 2. See 
Baoon, Abr. Smuggling; Davis, Imp. ; Co. 
2d Inst, 62 ; Dig. 165, n. ; 7 WaU. 433 ; 9 
Rob. (La.) 824. 

IMPOTENCE. In Medical Juris¬ 
prudence. Inability on the part of the 
male organ of copulation to perform its prop¬ 
er function. Impotence applies only to dis¬ 
orders affecting the function of the organ 
of copulation, while sterility applies only 
to lack; of fertility in the reproductive ele¬ 
ments of either sex. Dennis, System of 
Surgery. 

Impotence may be considered as incura¬ 
ble, curable, accidental, or temporary. 
Absolute or incurable impotence is that for 
which there is no known relief, principally 
originating in some malformation or defect 
of tne genital organs. Its existence or non¬ 
existence is not to be determined by mere 
anatomical appearances, and the mere fact 
of age alone is never sufficient to imply ab¬ 
sence of the procreative power ; 2 Witth. A 
Beck. 896. It may also oe the result of in¬ 
firmity rather than of age or deformity, as 
the effect of .vicious habits : id. 898. 

Ability to procreate is not the rest; it is 
enough if the parties are able to have sexual 
intercourse ; 18 Kan. 871 ; 5 Paige 554 ; 8 
Phill. Eco. 825 ; and impotency arising 
after the marriage does not avoid it; 80 J->. 
J. Prob. Mat. A A dm. 73. Unless otherwise 
by statute, impotence renders a marriage 
voidable, not void ; L. R. 1 Ex. 246 ; 24 N. 
J. Eq. 19. 

It nas been held that, in a divorce case, an 
examination may be ordered of a defendant 
alleged to be impotent; 47 La. 876-88; 29 
Kan. 466, 474. See also 19 Cent. L. J. 144- 
48 and 2 Bish. M. A D. § 590, and cases 
cited in both. 

Impotence is a statutory ground of divorce 
in most states, and in some courts it is held 
that jurisdiction of suits for nullity, is 
impliedly conferred with jurisdiction in di¬ 
vorce ; Tiffany, Pers. A Dom. Rel. 89. See 
85 Vt. 865 ; 38 Md. 401. Where this defect 
existed at the time of the marriage and was 
incurable, by the ecclesiastical law and the 
law of several of the American states, the 
marriage may be declared void ab initio ; 
Corayns, Dig. Baron and Femme (C 8) ; 
Bacon, Abr. Marriage , etc. (E 8); 1 Bla. 
Com. 440 ; 1 Beck, Med. Jur. 67 ; Code, 6. 
17. 10 ; 5 Paige, Ch. 554 ; 25 N. H. 267 ; but 
see Hopk. Ch. 557. Impotency arising from 
idiocy intervening after the marriage is no 


ground for divorce in Vermont; 2 Atk. 188 ; 
see Merlin, Rep. impuiseance . But it seems 
the party naturally impotent cannot allege 
that fact for thepurpose of obtaining a di¬ 
vorce ; 8 Phill. Eccl. 147 ; 1 Eng. EccK 184. 
See 2 Phill. Eccl. 10 ; 8 id. ^5 ; 1 Eng. 
Eccl. 408; 1 Chitty, Med. Jur. 877 ; Ryan, 
Med. Jur. 95-111 ; Bish. Marr AD.; 1 Bla. 
Com. 440; 1 Hagg. 725. See, as to the 
signs of impotence, 1 Briand, Mfed. Leg. 
o. 2, art. 2, § 2, n. 1 ; Dictionnaire dee 
Sciences medicates, art. Imvuissance ; and 
generally. Trebuchet, Jur , ae la Mid. 100; 
1 State Tr. 815 ; 8 id. App. no. 1, p. 28 ; 8 
Phill. 147; 1 Hagg. Eccl. 628 ; Foder6, 
M<d. IAg. § 287. 

I MPOT jSNTIAM, PROPERTY 
PROPTER. A qualified property, which 
may subsist in animals ferae natura , on ac¬ 
count of their inability, as where hawks, 
herons, or other birds build In a person’s 
trees, or coneys, etc., make their nests ot 
burrows in a person’s land, and have young 
there, such person has a qualified property 
in them till they can fly or run away, and 
then such property expires. 2 Steph. 
Com. 7th ed. 8. 

IMPOUND. To place in a pound goods 
or cattle distrained or astray. 8 Bla. Com. 
12; 126 Mass. 864. Also, to retain in the 
custody of the law. A suspicious instru¬ 
ment produced at a trial is amid to be im¬ 
pounded, when it is ordered by the court 
to be retained, in case criminal proceedings 
should be taken. 

IMPRESCRIPTIBILITY. The state 

of being incapable of prescription. 

A property which is held in trust is im¬ 
prescriptible : that is, the trustee cannot 
acquire a title to it bjr prescription; nor can 
the borrower of a tiling get a right to it by 
any lapse of time, unless he claims an ad¬ 
verse right to it during the time required 
by law. 

IMPRESCRIPTIBLE RIGHTS. 

Such as a person may use or not, at pleas¬ 
ure, since they cannot be lost to him by 
the claims of another founded on prescrip¬ 
tion. 

IMPRESSION. A case involving a 
new state of facts or a question yet unde¬ 
termined and therefore without precedent 
is usually termed a “ case of first impres¬ 
sion. " 


IMPRESSMENT. The arresting and 
retaining mariners for the king's service. 
1 Bla. Uom.420; 8 Steph. Com. 594. 

It was “ the mode formerly resorted to of m a n ¬ 
ning the British navy. The practice had not only 
the sanction of custom, but the force of law, for 
many acts of parliament, from the reign of Philip 
and Mary to that of George III., had been pa noe d to 
regulate the system of impressment. Impr e s sm ent 
consisted in seizing by force, for service In the royal 
navy, seamen, river-watermen, and at times lands¬ 
men, when state emergencies rendered them neces¬ 
sary. An armed party of reliable men, commanded 
by officers, usually proceeded to such houses In the 
seaport towns as were supposed to be the resort of 
the seafaring population, laid violent bands on all 
eligible men and conveyed them forcibly to the 
ships of war in the harbor. As It was not In the 
nature of sailors to yield without a struggle, many 
terrible fights took place between the press-gangs 
and their intended victims—combats In which lives 
were often lost. In point of justice there Is little. 
If anything, to be said for Impressment, which had 
not even the merit of an Impartial selection from 
the whole available population; ” Int. Ova 

IMPREST MONEY. Money paid on 
enlisting or impressing soldiers or sailors. 

In Old English Law. Money given 
out for a certain purpose to be afterwards 
accounted for. Monev advanced by the 
crown to be employed for its own purpose 
in connection with the government, as in 
the case of secret service money. See 
Man. Exch. Pr. 17; 18 Elix. o. 4; 1 Mad. 
Exch. o. 10, 18, p. 887 ; 0 Price 424 a ; and 
Public Revenues Acts of New Zealand. 

IMPRBTI A BITJB (Lat). Beyond 
price; invaluable. 

TMPRTiff A TOR (Lat). A license or 
allowance to one to print. 

At one time, before a book could be 
printed in England, it was requisite that a 
permission should be obtained: that per- 
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mission was called an imprimatur. In 
some countries where the press us liable to 
censorship, an imprimatur is required. 

IMPBIMERE. To press upon ; to im¬ 
press or press ; to imprint or pnnt. 

XMPRIMERY . In some of the ancient 
English statutes this word is used to signify 
a printing office ; the art of printing; a 
pnnt or impression. 

IMPRIMIS (Lat.). In the first place. 
It is commonly used to denote the first 
clause in an instrument, especially in wills, 
item being used to denote the subsequent 
clauses. This is also its classical and literal 
meaning. Ainsworth, Diet. See Fleta, 
lib. 2, c. 64. lmprimitua and imprimum 
also occur. Du Cange; Free. uh. 430; 
Cases temp. Talb. 110; 6 Madd. 31 ; Magna 
Cart. 9 Hen. III. ; 2 Anc. Laws & Inst, of 
Eng. The use of imprimis does not import 
a precedence of the bequest to which it is 
prefixed ; 59 Me. 325 ; 1 Rop. Leg. 426. 

IMPRISON*. To confine; to put in 
prison ; to detain in custody. 

IMPRISONMENT. The restraint of 

a man’s liberty 

The restraint of a person contrary to his 
will. Co. 2d Inst. 669 ; Bald. 289, 600, 

It may be in a place made use of for pur¬ 
poses of imprisonment generally, or in one 
used only on the particular occasion, or by 
words and an array of force, without bolts 
or bars, in any locality whatever; 9 N. H. 
491; 7 Humphr. 43; 13 Ark. 43; Webb, 
Poll. Torts 259 ; 1 W. Bla. 19 ; 7 Q. B. 742; 
but it cannot be applied to the detfehtion of a 
youth in a reform schobl ; 52 N. W. Pep. 
(Minn.) 935. A forcible detention in the 
street, or the touching of a person b j a 
peace-officer by way of arrest, are also lra- 

r risonments ; Bac. Abr. Trespass (D. 3) ; 

Esp. 431, 526 ; 3 Harr. (Del.) 416, See 7 
Humphr. 43; 26 How. Pr. 84. It is not 
necessary to touch the person, but it is 
enough if he is within the power of the 
officer and submits ; 100 Mass. 79. Forcibly 
taking a person in an omnibus across a 
city ; 92 Mich. 498 ; or where a person is 
constantly guarded by detectives so that he 
is at no time free to come and go as he 
pleases, but his movements are at all times 
subject to the control and direction of 
those who have him in charge ; 86 Fed. 
Rep. 252; constitute imprisonment. It 
has been decided that lifting up a person 
in his chair and carrying him out of the 
room in which he was sitting with others, 
and excluding him from the room, w as not 
an imprisonment; 1 Chitty, Pr. 48; and 
the merely giving charge of a person to a 
peace-officer, not followed by any actual 
apprehension of the person, does not amount 
to an imprisonment, though the party, to 
avoid it, next day attend at a police court; 
3 B. & P. 211 ; 1 C. & P. 153 : and if. in 
consequence of a message from a sheriff’s 
officer holding a writ, the defendant ex¬ 
ecute and send him a bail bond, such sub¬ 
mission to the process will not constitute 
an arrest; 8 B. & C. 528 ; D. & R. 233. No 
other warrant is necessary for the deten¬ 
tion of a prisoner than a certified copy of 
the judgment against him ; 32 Cal. 4o ; or 
of the precept on which the arrest was 
made; 9 N. H. 185. 

It is not error in a judgment in a criminal 
case, to make one term of imprisonment 
commence where another terminates; 153 
U..S. 308, 

See, False Imprisonment; Arrest ; In¬ 
famy ; Felony ; Accumulative Sen 
ten css ; Personal Liberty. 

IMPRISTI. Followers ; partisans; ad 
herents ; supporters. Those who take the 

S art of or side with another in attack or 
efence. 

IMPROBATTON. In Scotch Law. 
An act by which falsehood and forgery are 
proved. Erskine, Inst. 4. 119; Strnr, Inst. 

4. 20. 

The setting asiae of deeds or other writ¬ 
ings prima facie- probative, on the ground 
of falsehood or forgery. Bell, Diet, 


Under the Scotch division of action Into ordinary 
and rescissory the latter are further divided Into 
(1) actions of proper ImprobaUons; (4) actions of re- 
ductJon-traprobation ; (8) action of simple reduction. 

IToper improbations are brought for declaring 
writings false or forged. The proof in this proceed¬ 
ing is either direct by the testimony of the writer 
and the lnstrumentory witnesses, or Indirect from 
circumstances or instrlngent arguments. If one of 
two lnstrumentory witnesses supports the writing 
and the other does not, the writing Is nulled ; but the 
user will not be subjected to the payment of false¬ 
hood being supported by one witness. Where wit¬ 
nesses test the deed without knowing the grantor 
and seeing him subscribe, or hearing him own his 
subscription, the deed is not only lmprobatlve but 
such witnesses are declared accessory to forgery : 
Ersk. Pr. iv. I. 5, lv. iv. 87. 

Reductlon-lmprobatlon Is an action whereby a 
person who may be hurt or affected by a writing. 
Insists on its production In court in order to have 
it set aside or its effects ascertained under the cer- 
tiflcati a if the writing. If not produced, shall be de¬ 
clared false and forged. This certification Is a Ac¬ 
tion of law, introduced that the producHon of the 
writing may be effectually forced; and therefore 
it acts only In the effects of the pursuer; so that 
the writing, though declared false, continues in full 
force in all questions with third party ; id. iv. 1. 6. 

In simple reduction the certification Is only tem¬ 
porary, the effect though not the form being to de¬ 
clare the writings null until within the period al¬ 
lowed with opening up decrees In absence, or on de¬ 
fault they be produced ; so that they recover their 
full force after production, even against the pur¬ 
suer himself ; id. iv. 1.8. The mo9t usual grounds 
of reduction of writings are, the want of the re¬ 
quisite solemnities : or that the grantor was minor ; 
or interdicted ; or inhibited : or, formerly, that he 
signed the deed on hisdeath-Ded; or, both formerly 
and now, that he was compelled or frightened Into 
it; or was circumvented ; or that he granted it In 
prejudice of hls lawful creditors; ” »vj.lv. 1. 9. 

IMPROPER. Not suitable ; unfit; not 
suited to the character, time, and place. 
48 N. H. 196. 


tain portion of the emoluments of the living, gener¬ 
ally consisting of a part of the glebe-land of the 
parsonage, together with what are called the ** small 
tithes of the parish. Int. Cyc. 

The word impropriation is said to be derived from 
in propnetatem , because the living is held as a lav 
property. PhUl.Ecc.Lm. 7 

An impropriate rector was the term applied to a 
lay rector as opposed to a spiritual rector ; and 
tithes In the hands of a lay owner were called tm< 
proprtafe tithes, as those in the bands of a spiritual 
owner were termed appropriate tithes. 

See 1 Bla. Com. 884; 2 Bteph. Com. 878; Brown, 
Diet. ; Appropriation. 


IMPROVE. To cultivate ; to reclaim, 
4 Cow. 190. 

“ Improved ” land may mean simply land 
lt occupied ; M it is not a precise technical 
word ; 8 Allen 213 ; it includes ground ap¬ 
propriated for a railroad ; 68 Pa. 896. 

Land on which there are three dwelling- 
houses, besides suitable farm buildings, 
which has been farmed for the last twenty 
years, and from which, in the last eighteen 
years, there has been received $12,000 in 
rents, besides a share of the landlord in the 
growing crops, is not “ unimproved real 
estate," as that phrase is used in a will; 173 
Pa. 320 ; and the fact that the property was 
bought by the testator for the purpose of 
being cut into city lots, and sold as such, 
does not render it ** unimproved" land ; id. 

In Scotch Law. To impeach as false 
or forged. To improve a lease means to 
grant a lease of unusual duration, to en¬ 
courage a tenant, when the soil is ex¬ 
hausted, etc. Bell, Diet.; Stair, Inst. 676. 


Improper conduct is such as a man of 
ordinary And reasonable care and prudence, 
under the circumstances, would not have 
been guilty of. 16 A. <fc E. Encv. 2nd ed., 
57; 48 N. H. 211. 

IMPROPER FEUD. “Under the 
title of improper or derivative feuds were 
comprised all such as do not fall within the 
other descriptions ; such, for instance, as 
were originally bartered and sold to the 
feudatory for a price; such as were held 
upon base or less honorable service, or 
upon a rent, in lieu of military service®; 
such as were in themsfIves, alienable, with¬ 
out mutual license ; and such as might de¬ 
scend indifferently either to males or fe¬ 
males. But, where a difference was not 
expressed in the creation, such new created 
feuds did in all respects follow the nature 
of an original, genuine, and proper feud." 
1 Bla. Com. 58. See Feudum, 

IMPROPER NAVIGATION. The 

navigation of a ship without due care and 
skill. It includes anything wrongly done 
with a ship, or any part of it, in the course 
of the voyage ; L. R. 0 C. P. 563. 

IMPROPRIATION. In Ecclesias¬ 
tical Law. The act of employing the 
revenues of a church living to one’s own 
use: it is also a parsonage or ecclesiastical 
living in the hands of a layman, or which 
descends by inheritance. Techn. Diet. 

The trauafer to a laymaD of a benefice to which 
the cure of souls is annexed with an obligation to 
provide with a performance of the spiritual duties 
attached to the beuefice Is said to be nearly the 
same as an appropriation. Holth. Before the Ref¬ 
ormation the terms were used without a very clear 
distinction, and appropriations by spiritual persons 
and Incorporation were termed impropriation. Lat¬ 
er the use of the latter worl was restricted by 
Spelman and others to appropriation by laymen. 
Moz. & W. 

The distinction Is thus clearly stated: The prac¬ 
tice of impropriation differs from the somewhat 
similar but more ancient usage of appropriation. 
Inasmuch as the latter supposes the revenues of the 
appropriated benefice to be transferred to ecclesi¬ 
astical or quasi-ecclesiastical persons or bodies, as 
to a certain dlgDltary in a convent, a college, a hos¬ 
pital ; while impropriation applies that the tempo¬ 
ralities of the benefice are eti Joyed by a layman ; 
the name, according to Bpelman, being given In 
consequence of their thus being improperly applied, 
diverted from their legitimate use. Tne practice of 
impropriation, and still more that of appropriation, 
asm the case of monasteries, etc., and other re¬ 
ligious houses, prevailed extensively in England be¬ 
fore the Reformation ; and on the suppression of 
the monasteries, all such rights were (by 27 Henry 
VTII. c. 28, and 81 Henry VIII. c. 18) vested in the 
crown, and were by the crown freely transferred to 
laymen, to whose heirs have thus descended, not 
only the right to the tithes, but also In many case* 
the entire property of rectories. The spiritual 
duties of Buch rectories are discharged by a clergy* 
man, who is called a vicar, and who receives a cer 


IMPROVEMENT. An amelioration 
in the condition of real or personal property 
effected by the expenditure of labor or 
money for the purpose of rendering it use¬ 
ful for other purposes than those for which 
it was originally used, or more useful for 
the same purposes. It includes repairs or 
addition to buildings, and the erection of 
fences, barns, etc. ; 70 Pa. 98 ; 16 How. Pr. 
220; 10So. Rep. (Ala.) 157 ; 1 Cush. 93; 78 
N. Y. 1, 581 ; or a windmill; 49 Kan. 434. 

As between the rightful owner of lands 
and an occupant who in good faith has put 
on improvements, the land with its i m- 
provements belongs to the rightful owner of 
the land, without compensation for the in¬ 
creased value at common Lav*; 8 Whqat. 1; 
1 Dana 481 ; 3 Ohio St. 463 ; 4 McLean 489 ; 
5 Johns. 272 ; 2 Paine 74 ; 66 Miss. 21; 7 Ind. 
App. 581; though the rule may be other¬ 
wise in equity; 3 Atk. 134; 8 Sneed 228 ; 
1 Yerg. 360; 24 Vt. 560 ; 2 Johns. Cas. 441; 
133 U. S. 553 ; Bee 133 id. 21 ; and by statute 
in some of the states ; 10 Cush. 451; 2 N. H. 
115 ; 20 Vt. 014 ; 13 Ala. N. 8. 31; 9 Me. 02 ; 

13 Ohio 308; 9 Ill. 87; 9 Ga. 133; 12 B. 
Monr. 195; 10 La. 423 ; 8 Cal. 69; 1 Zabr. 
248 ; 38 Minn. 433 ; 87 Fed. Rep. 750; end 
their value may be offset to an action for 
mesne profits at common law ; 2 Wash. 
C. C. 165 ; 4 Cow, 168; 4 Dev. N. C. 95 ; 6 
Humphr. 324 ; 1 Story 478; 2 Greene 151; 

3 la. 63. See 95 Mich. 019; 153 Pa. 238. 
A life tenant is not entitled to payment for 
improvements made by him without the 
consent of the remaindermen ; 127 Pa. 348 ; 
37 Fed. Rep. 750; 40 Minn. 450. In deter¬ 
mining the right to recover for improve¬ 
ments placed on land, ordinary repairs 
necessary for the enjoyment of the object 
sold cannot be classed as improvements; 
41 La. Ann. 6. 

As to dower in improvements, see Dover, 
and as to improvement in Patent Law, 
see Patent.Local ImfrovementjOrioinal 
Improvement. Pcdlic Utility. 

IMPROVIDENCE. Such want of care 
and foresight in the management of prop¬ 
erty as would be likely to render it lees 
valuable and impair the interests of those 
who may be or become entitled to it. Such 
is the construction of the word in a statute 
exoluding one found incompetent by reason 
of improvidenoe, to perform the duties of 
an administrator ; l' Barb. Ch. 45. See also 

14 N. Y. 449 ; 4 Redf. 218. 

IMPRU AMENTUM. Improvement 

of land, from * mpruare, to Improve it 

IMPUBER (Lat.). In Civil Law. 
One who is more than seven years old, ox 


527 


IN CAMERA 


out of infancy, and who has not attained 
the age of puberty ; that is, if a bov, till lie 
has attained his nill age of fourteen years, 
and if a girl, her full age of twelve years. 
Doxnat, Liv. Pnfl. t. 9, a 9, n. 8. 

IMPULSE. See Irresistible Impulse, 

IMPULSIVE INSANITY. That 

form of insanity by which the person is 
irresistibly impelled to the commission of an 
act. It is sometimes accompanied by delu¬ 
sion^ and sometimes exists without them. 
Theinsanity may be patent in many ways, 
or it may be concealed. The cases are to be 
carefully distinguished from those where 
persons are impelled by passion merely. 
15 Wall. (U. S.) 590. 

TM P 1J WI'l'V . Freedom or safety from 
punishment. The phrase impunitive dam¬ 
ages was said to be unintelligible; 36 Tex. 
153. 

TMPTTTATIQ. In Civil Law. Legal 

liability. 

IMPUTATION OF PAYMENT. In 
Civil Law. The application of a payment 
made by a debtor to his creditor. 

The rules covering this subject are thus 
stated, substantially, in Howe, Studies in 
the Civil Law, 156 :— 

1. The debtor may apply hi9 payment as 
he pleases, with the exception that in case 
of a debt carrying interest it must be first 
applied to discharging the interest. 

2. If the debtor makes no application, 
the creditor may apply the funds by in¬ 
forming the debtor at the time of payment. 

3. The law imputes in the neglect of the 

E irties to do so, and it will be made by the 
w in favor of the debtor. It directs that 
imputation which would have been best 
for the debtor at the time of payment. 
Hence it applies the funds to obligations 
most burdensome to the debtor: c. g. to a 
debt which is not disputed, rather than to 
one that is; to a debt that is due rather 
than to one that is not; to one on which the 
debtor may be arrested, rather than to one 
on which he cannot; to a debt for which 
the debtor has given sureties, rather than 
to one which he owes singly ; to a debt for 
which the debtor is principal obligor, rather 
than one of which lie is merely surety ; to 
a mortgage rather than to an unsecured 
debt, and to a debt which would render the 
debtor insolvent if unpaid, rather than to 
any less important one. 

4. Of debts of equal grade, if there be no 
imputation by the parties, the application 
will be to that of the longest standing. 

5. To debts of the same date, and in other 
respects equal, the application will be pro 
rata. 

6. As to debts bearing interest, the im¬ 
putation is to interest before principal. 

When the creditor is to pay himself out 
of a fund realized,—for example, from the 
sale of property pledged,—he should apply 
the money to the debt secured by the 
pledge, rather than to some other; to in¬ 
terest before principal; to the debt of the 
highest rank, rather than to those of lower 
rank ; and if there are several of equal rank 
then prQ rata. 

Some of these rules have been followed 
in England and America, some decisions 
following the exact language of the Roman 
law. See 1 Sto. Eq. Jur. 13th ed. §459; 
but see Appropriation of Payments. 

In Louisiana the preceding civil law rules 
are in force. The statutory enactment, 
Civ. Code, art. 2159, is a translation of the 
Code Napoleon, art. 1253-1256, slightly al¬ 
tered. See Pothier, Obi. n. 528, by Evans, 
and not •. T 'avment is imputed first to 
the disckai 0 e of interest; 1 Mart. La. N. s. 
571; 6 La. Ann. 738. But if the interest was 
not binding, being usurious, the payment 
must go to the principal; 2 La. Ann. 863 ; 5 
id. 616. The law applies a payment to the 
most burdensome debt; l6 La. 1, 357 ; 2 
La. Ann. 465, 520. A creditor’s receipt is an 
irrevocable imputation, except in cases of 
surprise or fraud ; 2 La. Ann. 24 ; 3 id. 351, 
810. See Appropriation of PaVments. 


IMPUTED NEGLIGENCE. See 
NkgUUENCE. 

IN. A preposition which is used in real 
estate law to designate title, seisiu, or pos¬ 
session, or when one is said to be “ in by 
lease of his lessor.” It may be as an abbre¬ 
viation of invested or intitled, or of in 
possession. 

In English, Asa preposition means with¬ 
in, inside of, surrounded by. Anderson ; 31 
Hun, 245. Under a statute requiring 
notices to be posted "in” public places, a 
posting “at” such places may not be suffi¬ 
cient. 7d.; 51 Wis. 71. In a bond payable 
“in twenty-five years” means, at the end of 
that period, not within nor at any time 
luring the period. 7d.,- 115 Pa. 446. 

In English, as an adverb: not out, within; 
invested with title or possession : as, "in” 
by descent, “in” by purchase. Id. 

In Latin. In ; into ; upon ; against. 
Abbott. 

“IN ACCORDANCE WITH THIS 

ACT.” The Supreme Court of the Terri¬ 
tory of New Mexico construed the words 
“in accordance with this act” as meaning 
“under this act.” 231 U. S. 169. 

IN ACTION. A thing is said to be in 
ac>. n. when it is not in possessiou, and for 
its recovery, the possessor unwilling, an 
action is necessary. 2 Bla. Com. 396. See 
Chose in Action. 

IN ACTUAL USE. In the statute 
which provides for the exemption from duty 
of certain importations, the words "not 
merchandise” relate to the words "wearing 
apparel in actual use” as well as to the words 
“personal effects.” The words "not mer¬ 
chandise” thus used may properly be re¬ 
garded as explaining and defining the words 
"in actual use,” and the clause may be 
rightly construed as if those were synony¬ 
mous or correlative terms. Ill U. 206. 
See Actual. 

IN ADDITION TO. The words “in 
addition to” do not carry with them any 
idea of sequence or order of time, but as 
being synonymous with also, moreover, like¬ 
wise, they not only fail to aptly express 
the idea of dependence or sequence, but they 
do not express it at all. 14 Bush (Ky.) 625. 

IN ADVERSUM. Where a decree is 
obtained against one who resists, it is 
termed "a decree not by consent but in 
aduersum. 3 Sto. 318. 

IN JEDIFICATIO (Lat.). In Civil 
Law. Building on another’s land with one’s 
own materials, or on one’s own land with an¬ 
other's materials. L. 7, §§ 10, 18, D. de 
Acquis . Rev Domin.; Heineccius, Elem. 
Jur. Civ. § 383. The word i9 especially 
used of a private person’s building so as to 
encroach upon the public land. Calvinus, 
Lex. The right of possession of the ma¬ 
terials yields to the right to what is on the 
soil. Id. See Accretion. 

IN 2EQUA MAN TT. In equal hand. 
Fleta, 1. 3, c. 14, § 2. 

IN 2EQUALI JURE (Lat.). In equal 
right. See Maxims. 

IN iEQUALI MAN U. In equal hand ; 
held indifferently between two parties. 
Where an instrument was deposited by the 
parties to it, in the hands of a third person, 
to hold it under certain conditions or stip¬ 
ulations it was said to be held in cequali 
manu. Reg. Orig. 28. 

IN ALIENO SOLO. On another’s 
land. 2 Steph. Com. 20. 

IN ALIO LOCO. See Cepit in Auo 

Lo*o. 

IN AMBIGUA VOCE LEGIS (Lat ). 
hi an ambiguous expression of law. 

IN AMBIGUO. In doubt. 

IN AMITY. The fact that an Indian 
tribe which committed depredations was 
carrying on hostilities only to resist the 
opening of a military road does not permit 


its being considered a tribe "in amity" 
with the United States within the meaning 
of the act of congress of March 8, 1891, 
concerning a claim for Indian depredations ; 
101 U. S. 201. 

IN ANTEA (L. Lat.). Henceforth; 
in future. 

IN AFERTA LUCE. In open day¬ 
light ; in the day-time, 9 Co. 65 o, 

IN APICIBUS JURIS. Among the 
subtleties or extreme doctrines of the law. 
1 Kames, Eq. 190. 

IN ABBITRIUM JUDICIS. At the 
pleasure of the judge. 

INARCTAETSALVA CUSTODIA. 

In close and safe custody. 3 Bla. Com, 415. 

IN ARTICULO. In a moment; im¬ 
mediately. C.l, 34, 2. 

IN ARTICULO MORTIS. At the 
point of death. 

IN AUTRE, or AUTER, DROIT (L. 

Fr.). In another’s right. As representing 
another. An executor, administrator, or 
trustee sues in autre droit. 

Where two estates come to one person, so 
that if in the same right they would merge, 
if one of them be tn autre droit, there will 
be no merger. 2 Bla. Com. 177, but see 
Sharsw. note 17. 

IN AUTER SOILE (L, Fr). In or 
on another's land. 

IN BANCO. In banc (g. v.). 

The judges of the three superior courts 
of common law in England sit during the 
term, and also in vacation, if they so deter¬ 
mine, for the dispatch of business, in their 
full courts, but the puisne Judges sit by 
rotation, in each term, or otherwise, as they 
agree among themselves, so that no greater 
number than three of them sit at the same 
time in banc, unless in the absence cf the 
I>ord Chief Justice or Chief Baron, the 
number of the Judges forming the full court 
in banc being limited to four. The usual 
business brought on before the court in 
bane are arguments on demurers, rules in 
arrest of judgment, and for new trials, etc. 
Wharton. 

IN BLANK. Without restriction. Ap¬ 
plied to indorsements on promissory notes 
where no indorsee is named. See Indorse¬ 
ment. 

IN BONIS. Among the goods, or prop¬ 
erty ; in actual possession. Inst. 4, 2, 2. 
In bonis defuncti , among the goods of the 
deceased. 

IN CAMERA. A case is said to be 
heard in camera when the doors of the 
court are closed and only persons concerned 
in the case are admitted. This is done 
when the facts are such as to make a private 
hearing expedient, as in some divorce cases. 
The term belongs rather to the English 
law of practice in which the power to grant 
private hearings in certain cases is estab¬ 
lished, though there lias been a difference 
of opinion as to its exact limitations. 

It was said by Lord Eldon that it was 
the uniform practice in chancery, as long 
as the court had existed, in the case of 
family disputes, on the application of coun¬ 
sel on both sides, to hear the same in the 
chancellor’s private room, and that what 
was so done was not the act of the judge 
but of the parties; Coop. t. Eldon 106; in 
a later case, on application for a private 
hearing relating to the custody of a young 
lady wlio was a ward of the court, Lora 
Brougham directed the case to be heard in 
private on the assurance of counsel that 
such course was proper, notwithstanding 
that one party withheld his consent; 2 
Russ. & M. 688; and it is noted that this 
course was frequently followed by the 
same judge; id. In a patent case, the 
court being of opinion that the patent was 
valid, permitted the defendant to state his 
secret process in camera; 24 Ch. D. 166; 
an application for an injunction to restrain 
a solicitor from disclosing confidential in- 
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formation was ordered to be heard in pri¬ 
vate without consent of defendant, upon 
the statement of plaintifTs counsel that in 
his opinion a public hearing would defeat 
the object of the action ; 31 Ch. D. 55 ; 9 
Ch. App. 522; but this will not be done 
without consent of both parties unless it is 
clear that such would be the result of a 
public hearing ; id. Jewel), M. R., consid¬ 
ered that a private hearing was not within 
the power of the court, even by consent, 
except in cases affecting lunatics, or wards 
of court, or where the object of the action 
would be otherwise defeated, or in those 
cases where the practice of the old eccle¬ 
siastical courts is continued ; 4 Ch. D. 173. 
It has been held that, following that prac¬ 
tice, suits for nullity of marriage or judicial 
separation may be heard in camera, Dut not 
a petition for dissolution of marriage; L. R. 

1 P. & D. 640; this case was put upon the 
ground that the matter was controlled, to 
that result, by 20 & 21 Viet. c. 85, § 22; 
but in a Later case there was a distinct dis¬ 
approval of the limitation, and it was said 
that as tiie ecclesiastical courts had the 
power to hear nullity suits in private when 
it was desirable for the sake of publio de¬ 
cency, the same power must exist in other 
cases where it was required for the same 
reason; 1 L. R. 3 P. <fe M. 230. It is also 
held that under the present English prac¬ 
tice, a Law court has power to try a case 
in camera, without a jury, when the par¬ 
ties consent; 53 J. P. 822. 

The term in camera is not used in Amer¬ 
ican law, but the constitutional provision 
in most of the state constitutions and in 
the sixth amendment of the federal consti¬ 
tution, securing the rignt of a person ac¬ 
cused to a speedy and public trial, gives 
rise to a question of constitutional law en¬ 
tirely different from the question of prac¬ 
tice under English law. As to this subject, 
see Open Court. A hearing in camera 
also differs from one at chambers (q. v.); the 
former being a private bearing by a court 
and the latter a hearing by a judge not in 
a regular session of court. 

IN CAPITA (Lat.). To or by the heads 
or polls. Thus, where persons succeed to 
estates in capita , they take each an equal 
share; so, where a challenge to a jury is 
in capita, it is to the polls, or to the jurors 
individually, as opposed to a challenge to 
the array. 3 Bla. Com. 361. Per capita 
is more commonly used in the former 
instance. 

IN CAP IT E (Lat.). In chief. A tenant 
in capite was one who held directly of the 
crown, 2 Bla. Com. 60, whether by knight's 
service or socage. Chal. R. P. 5. But 
tenure in capite was of two kinds, general 
and special; the first from the king (caput 
regni ), the second frofn a lord {caput jeudi). 
A holding of an honor in the King's lands, 
but not immediately of him, was yet a hold¬ 
ing incapite; Kitch. 127 ; Dy. 44 ; Fitzh. N. 
B. 5. Abolished by 12 Car. II. c. 24. 

IN CASH PROVISO. In a (or the) 
case provided. In tali casu editum et pro- 
visum . in such case made and provided. 
Touch. Pt. 164, 165. 

IN CAUSA. In the cause, as distin¬ 
guished from in initialxbus (q. t>.), a term 
in Scotch practice. 1 Brown, Ch. 252. 

IN CHIEF. Principal; primary; di¬ 
rectly obtained. A term applied to the 
evidence obtained from a witness upon his 
examination in court by the party produc¬ 
ing him. in relation to the matter in issue 
at the trial. The examination so conducted 
for this purpose. 

Evidence or examination in chief is to be 
distinguished from evidence given on cross- 
examination and from evidence given upon 
the voir dire . 

Evidence in chief should be confined to 
such matters as the pleadings and the open¬ 
ing warrant; and a departure from this 
rule will be sometimes highly inconvenient, 
if not fatal. Suppose, for example, that 
two assaults have been committed, one in 
Janu&iy and the other in February, and the 
plaintiff prove his cause of action to have 


been the assault in January ; lie cannot 
abandon that, and afterwards prove an¬ 
other committed in February, unless the 
pleadings and openings extend to both; 
1 Campb. 473. See, also, 6 C. & P. 73 ; 1 
Mood. & R. 282. 

This matter, however, is one of practice ; 
and a great variety of rules exist in the dif¬ 
ferent states of the United States, the lead¬ 
ing object, however, being in all cases the 
same,—to prevent the plaintiff from in¬ 
troducing in evidence a different case from 
the one which he had prepared the defend¬ 
ant to expect from the pleadings. 

IN THE CLEAR. In Railroad Par¬ 
lance. A conductor whose train is on a 
siding and which is too long to bo “in Iho 
clear” of the main track at both ends, is 
guilty of negligence in giving an order to 
back up when he knows by so doing he will 
run the rear of the train into a closed switch, 
and injure property and derail cars. 15G 
Ky. 550, 161 S. W. 557. 

IN COMMENT)AM Lat.). The state 
or condition of a church living which is 
void or vacant, and which is commended 
to the care of some one. In Louisiana, 
there is a species of limited partnership 
called partnership in commendam. See 
Commend am. 

IN COMMTXNT. In common. Fleta, 
lib. 3, c. 4, § 2. 

IN CONCURSO. See Conslrso. 

IN CONSIDERATIONS EJUS. In 

his sight or view. 12 Mod. 95. 


IN DORSO. On the back, frorj, which 
come indorse, indorsement. 2 Bla. Com. 
468. In dor so recordi, on the back of the 
record. 5 Co. 45. 

IN DUBIO. In doubt; either in a con¬ 
dition of uncertainty, or in a doubtful case. 

IN DUE COURSE. .See Indorsee 
in Due Course. 

IN DUPLO. In double. Ikimna in 
duplo , double damages. Fleta, 4. 10. 1. 

IN EADEM CAUSA. In the same 
state or condition. Calv. Lex. 

IN EMULATIONEM VICINI. In 

hatred or envy of a neighbor. Where an 
act is done or action brought, solely to hurt 
or distress another, it is said to beta emuia- 
tionem vicini. 1 Kames, Eq. 56. 

IN EQUITY. In a court of chancery 
in contra-distinction to a court of law; 
within the contemplation or purview of 
equity jurisprudence ; according to the doc¬ 
trine of equity. 

IN ESSE (Lat.). In being. In exist¬ 
ence. An event which may happen is in 
posse ; when it has happened, it is in esse. 
The term is often used of liens or estates. A 
child in its mother’s womb is, for some pur¬ 
poses, regarded as in esse ; 3 Barb. Ch. 488. 

IN EST DE JURE (Lat.). It is im¬ 
plied of right or by law. 

IN EVIDENCE. The proofs in a cause 
which have been offered and admitted are 
said to be in evidence. 


IN CONSIDERATIONE INDE. In 

consideration thereof. 3 Salk. G4, pi. 5. 

IN CONSIDERATIONS LEGIS. 

In consideration or contemplation of law ; 
in abeyance. Dyer 102 b . 

IN CON SIDERATIONE PEJEMIS- 
SORUM. In consideration of the prem¬ 
ises. 1 Strange 535. 

IN CONSPECTU EJUS. In hie 

sight or view. Burrill; 12 Mod. 95. 

IN CONTINENT!. Immediately; 
without any interv al or intermission. Dig. 
44, 5, 1. Sometimes written in one word, 
incontinentia 

IN CORPORE. In body or substance; 
in a material thing or object. 

IN COURT. Sec In Pais. 

IN CRAB TIN O. On the morrow. In 
cra8tino Animarum, on the morrow of All 
Souls. 1 Bla. Com. 342. 

IN CtrJTTS RET TESTIMONIUM. 

In testimony whereof; q. v, 

IN CURRENT FUNDS. “In cur¬ 
rent funds” used in a certificate of deposit 
means lawful money of the United States. 
3 Ky. Opin. 524. 

INCUSTODIA LEGIS(Lat.). In the 
custody of the law. In general, when 
things are in custodia lepis, they cannot be 
distrained, nor otherwise interfered with 
by a private person, or by another officer 
acting under authority of a different court 
or jurisdiction ; 10 Pet. 400 ; 20 How. 583, 
and cases cited ; 75 Md. 445. See Custodia 
Lbois. 

IN DEFENSO. In defence ; in a state 
of prohibition ; in fence; inclosed. A term 
applied, in old English Law, to lands either 
actually surrounded by an enclosure, or 
otherwise exclusively appropriated. Burrill. 
See Defenslm j Defensa ; Defenders. 

EN DELICTO. In fault. See In Pari 
Delicto. 

IN DIEM. For a day; for the space of 
a day. Calv. Lex. 

On, or at a day. In diem debit um; a debt 
due at a certain day. Burrill. 

IN DOM3NICO. In demesne. In do- 
minico suo ut de feodo, in his demesne as of 
fee. 


IN EXCAMBLA. In exchange. The 
technical and formal words in an old deed 
of exchange. 

IN EXECUTION AND PURSU¬ 
ANCE OF. Words used to express the 
fact that the instrument is intended to carry 
into effect some other instrument, as in 
case of a deed in execution of .a power. 
They are said to be synonymous with “ to 
effect the object of ; ” 7 Biss. 129. 

IN EXIT U. In issue. De materia in 
exilu, of the matter in issue. 12 Mod. 372. 

IN EXTENSO. Fully ; at length ; a 
copy of a document made verbatim. 

IN EXTREMIS (Lat.). At the very 
end. In the last moments; on the point of 
death. 

IN FACIE CURL®. In the face of 
the court. Dyer 28. 

IN FACDE ECCLESIJB (Lat.). In 
the face or presence of the church. A 
mr.rriage is said to be made in facie 
ecclcsice when made in a consecrated church 
or cliapel, or by a clerk in orders elsewhere ; 
and one of these two things is necessary to 
a marriage in England in order to the wife's 
having iiower, unless there be a dispensa¬ 
tion or license; 1 Bish. Mar. Div. & Sep. 
404, 405. But see 6 & 7 Will. IV. c. 85 ; 1 
Viet. c. 22; 3 & 4 Viet. c. 72. It was an¬ 
ciently the practice to marry at the church- 
door, and there make a verbal assignment 
of dower. These verbal assignments, to 
prevent fraud, were necessarily held valid 
only when made in facie et ad ostium eccle- 
sice. See 2 Bla. Com. 103 ; Taylor, Gloss. 


IN FACIENDO (Lat.). In doing. 
Story, Eq. Jur. § 1308. 


IN FACT. Words used in pleading to 
troduoe an amount of fact,—as “ the said 
aintiff (or defendant) further in fact 
ith,”—indicating that what follows is a 
atement of acts of parties as distinguished 
om a legal conclusion or intendment, 
ae latter in equity pleading, when it may 
equently be proper, after a statement of 
le facts on which the conclusion rests, 
Mar ina ,—“and the defendant is advised 
tat, etc." When pleadings were in Latin 
te words in facto were used, thus tn/aefo 
\cit , he, in mot, says. See 1 Salk. 22 PI. 1. 

In reality ; in a matter of fact. Opposed 
“in law” (o. » .): in a matter of law ; em- 
twered by law; imputed in law: as, an 
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attorney in fact, and an attorney at-Iaw t 
terror or fraud in fact and in law ^ 

‘■Fact*’ is contrasted with “law. I^aw 
ip a principle, fact is an event ; law is' con- 
eci vrd, fact \a actual ; law is a rule of duty, 
Tact is that which accords with or contra¬ 
venes the rule. Anderson. 

Facts, not evidence, arc to be pleaded , 
and an' proven bv moral evidence. Ques¬ 
tions of fact an' said to be solved by the jury, 
questions of law by the court. Id. 

Qiiotituui8, issui s, conclusions, &nd crTora 
an' of law or of fact, or of mixed law and 
fact. Id. 

IN FAVORRM LIBERTATI8 (Lat.). 
In favor of liberty. 

IN FAVOREM WTM (Lat.). In 
favor of life. 

IN FEODO. In fee. Bract, f. 207; 
Fleta, I. 2, c. 64, £ 15, tn feodo, 

seised in fee. Id. 8. 7. 1, 

IN F IERI (Lat.). In process of comple¬ 
tion. A thing is said to rest tn fieri when 
it is not yet complete: e. a. the records of 
a court were anciently held to be tn fieri, 
or incomplete, till they were recorded on 
parchment, but now till the giving of judg¬ 
ment, after which they can be amended 
only during the same term. 2 B. & Ad. 
791 ; 3 Bla. Com. 407. It is also used of 
contracts. 

IN FINE (Lat. At the end). A terra 
used with a citation to denote that it is at 
the end of the section, chapter, book, law, 
or paragraph. 

IN FORMA PAUPERIS (Lat.). In 
the cnaracter or form of a poor man. 

When a person is so poor that he cannot 
bear the charges of suing at law or in eouity, 
upon making oath that he is not worth five 
pounds, andbringing a certificate from a 
counsellor at law that he believes him to 
have a just cause, he is permitted to sue in 
forma pauperis , in the manner of a pauper; 
that is, he is allowed to have original writs 
and subpoenas gratis, and counsel assigned 
him without fee ; 3 Bla. Com. 400. See 8 
Johns. Ch. 65; 1 Paige, Ch. 588 ; Std. 273 ; 
5 id. 58 ; 2 MoU. 475. 

IN FORO. In the forum (q. v. ; before 
the tribunal or court. 

IN FORO CONSCIENTLB (Lat.). 
Before the tribunal of conscience ; con¬ 
scientiously. The term is applied to moral 
obligations as distinct from the obligations 
which the law enforces. In the sale of prop¬ 
erty, for example, the concealment of facts 
by the vendee which may enhance the price 
is wrong tn jforo conscientiae, but there is no 
legal obligation on the part of the vendee to 
disclose them, and the contract will be good 
if not vitiated by fraud ; Pothier, Vent, 
part 2, c. 2, n. 233 ; 2 Wheat. 185, note v. 

IN FORO CONTENTTOSO. In the 
tribunal or forum of litigation. 

In a contentious court. Tayler's L. Gloss. 

IN FORO ECCIiESTA BTICO. In 

an ecclesiastical forum, tribunal, or court. 
Fleta, 1. 2, c. 57, § 14. Early in the reign 
of Henry HI., the Episcopal constitutions 
were published, forbidding ail ecclesiastics 
to appear as advocates in foro sceculari, nor 
did they long continue to act as judges 
there, not caring to take the oath or office 
which was found necessary. 1 Bla. Com. 
20. 

IN FORO SJEOULABI, in a secular 
court. See last title; 1 Bla. Com. 20; Fleta 
2. 57. 14. 

IN FRAUDEM CREDITORUtt 

(Lat.). In fraud of creditors or with an 
intent to defraud them. Inst. 1. 6. 8. 

IN FRAUDEM LEGIS (Lat.). In 
fraud of the law; contrary to law. Taylor, 
Gloss. Using process of law for & fraudu¬ 
lent purpose. If a person gets an affidavit 
of service of declaration in ejectment, and 
thereupon gets judgment and turns the 
tenant out, when he rum no manner of title 
in a house, he is liable as a felon, for he 


used the process of law tn fraudem legia; 

1 LcL Raym. 276 ; Sid. 254. 

An act done in fraudem legis cannot give 
a right of aotion in the courts of the ooun- 
try whose laws are evaded ; 1 Johns. 433. 

IN FUUL. Complete, or without ab¬ 
breviation, e. g. a copy of a paper. Of the 
entire amount due, as used in a receipt for 
money. 

IN FULL LIFE. Neither physically 
nor civilly dead. The term life alone has 
also been taken in the same sense, as includ¬ 
ing natural and civil life : e.g. a lease made 
to a person during life is determined by a 
civil deuth, but if during natural life 9 it 
would be otherwise. 2 Co. 48. It is a trans¬ 
lation of the French phrase en plein vie. 
Law Ft. & L. Lat. Diet. 

IN THE FULLEST CONFIDENCE 
As Used in. Will. The phrase “in the fullest 
confidence'* as used in a will is considered 
sufficient to raise a trust where the subject 
and object arc sufficiently certain. 7S Ky. 
128. _ 

EN FUTURO. At a future time. The 
alternative expressions are tn preesenti and 
in esse. " Bla. Com. 166, 175. 

IN GENERALI FASSAGIO (L. 
Lat ). In the general passage ; paaaagium 
being a journey, or, more properly, a voy¬ 
age, and especially when used alone or with 
the adjectives magnum, generate , etc.,—the 
journey to Jerusalem of acrusader, especial¬ 
ly of a king. 30 Hen. ILL ; 3 Prynne, Col¬ 
lect 767; Du Cange. 

In generali passagio was an excuse for 
non-appearance in a suit, which put off the 
hearing sine die ; but in simvlici peregrina - 
tione or passagio — i. e. being absent on a 
private pilgrimage to the Holy Land—put 
off the hearing for a shorter time. Bracton 
338. 

IN GENERE (Lat.). In kind ; of the 
same kind. Things which when bailed 
may be restored in genere , as distinguished 
from those which mu9t be returned in spe¬ 
cie, or specifically, are called fungioies. 
Kaufman's Mackeldey. Civ. Law§ 148, note. 

Heineccius, Elem. Jur. Civ. §619, defines 
genus as what the philosophers call species. 
viz. : a kind. See Dig. 12. 1. 2. 1. See 
Loan for Consumption. 

IN GREMIO LEGIS (Lat). In the 
bosom of the law. This is a figurative ex¬ 
pression, by which is meant that the subject 
is under the protection of the law: as, 
where the title to laud is in abeyance. See 
Gremium ; InNubibus; Abeyance. 

IN GROSS. At large ; not appurte¬ 
nant or appendant, but annexed to a man ’s 
person : e. g. common granted to a man 
and his heirs by deed is common in gross ; 
or common in gross may be claimed by pre¬ 
scriptive right. 2 Bla. Com. 34. See Ease¬ 
ment. 

IN HAC PARTE. In this behalf ; on 
this part or side. 

IN HAEC VERBA. In these words. 

IN HOC. In this 

IN HUNC MODUM (L. Lat.). After 
this manner. 

IN IISDEM TERMTNIS. In the 
same terms. 9 East 487. 

IN INDrVTDUO. In the distinct in¬ 
dividual, specific, or' identical form. 8to. 
Bailm. § firf. 

IN INFINITUM . Indefinitely ; fan- 
ports to infinity. 

nr IN lTlAUNUS (Let.). In 
Scotch Lav. In the preliminaries. Be¬ 
fore a witness is examined at to the cause 
in which he is to testify, he must deny bear¬ 
ing malice or ill-will, being instructed what 
to say, or having been bribed, and these 
matters are called initialia testxmonii , and 
the examination on them is said to be in 
initialibus: it is similar to our voir dirt. 
Bell, Diet. Initialia Testimonii ; Erskine, 
Inst. p. 451 ; Halkerston, Tech. Terms. 


IN INITIO. At the beginning ; in the 
beginning, as zn initio legis, at tne outset 
of the suit. Bract, f. 400. 

IN INTEGRUM (Lat.). The original 
condition. See Restitutio in Integrum. 
Vicat, Voc. Jur. integer. 

IN INViTUJfi (Lat.). Unwillingly. 
Taylor, Gloss. Against an unwilling party 
(or one who has not given his consent); by 
operation of law. Wharton, Diet. 

IN IF8I8 FAUCIBU8. In the very 
throat. A vessel just entering a port is said 
to be in xpsis faueibus porter. 

IN ITINKHE (Lat.). On a journey ; 
on the way. Justices in itinere were justices 
in eyre, who went on circuit through the 
kingdom for the purjxnse of hearing causes. 
3 Bla. Com. 351 ; Sjielman, Gloss. In itinere 
is used in the law of lien, ami is there equiv¬ 
alent to in transitu ; that is, not yet deliv¬ 
ered to vendee. 

LN JUDGMENT. In a court of jus¬ 
tice. 

A case 19 .said to be in judgment when it 
has proceeded so far as that the successful 
party is entitled to judgment. 

In a judgment seat; lx>rd Hale was char¬ 
acterized “ one of the greatest and best 
men who ever sat in judgment.” 1 East 
806. 


IN JUDICIO (Lat.). In or by a j udicial 
proceeding ; in court. Injudiciouon credi- 
tur nisi juratis, in judicial proceedings no 
one is believed unless on oath. Cro. Car. 
64. See Bracton, fol. 98 6, 106, 287 b. 

In Civil Law. The proceedings before 
a praetor, from the bringing the action till 
issue joined, were said to be injure; but 
after issue joined, when the cause came be¬ 
fore the judex, the proceedings were said 
to be injudicio. See Judex. 


IN JURE (Lat. in law). In Civil Law. 
A phrase which denotes the proceedings in 
a cause before the praetor, up to the time 
when it is laid before a judex ; that is, till 
issue joined (litis contestatio); also, the pro¬ 
ceedings in causes tried throughout by the 
prator (cognitionesextraordinariae). Vicat, 
Voc. Jur. Jus. 


In English Law. In law ; rightfully; in 
right, injure, non remota causa, sedprox¬ 
imo, spectator. 


IN JURE ALTERIUS. In another's 

right. Hale, Anal. § 26. 


IN JURE FROFRIO. In one’s right. 
Hale, Anal. § 26. 

IN JUS VOCARE. To call, cite, or 
summon to court. Inst. 4,10, 3; Calv. Lex. 
In jus vocando, summoning to court. 8 
Bla. Com. 279. 

IN atm u. Of the same class, descrip¬ 
tion, or kind of property, as a deposit, 
mandate, or loan which is said to be return¬ 
able in kind where the terms and charac¬ 
ter of the transaction do not require the 
return of the identical money, security, or 
thing, but only its equivalent in amount or 
kind. Bee In Genere ; Loan for Consump¬ 
tion. Kind. 

A payment of money, the delivery or 
deposit of an object, as of rent, or services 
rendered, arc made or rendered “in kind," 
when of a thing or services which correspond 
in class or general nature to that intended. 
Opposed, in specie : in the identical state or 
condition, in exact terms. Anderson. 

IN LAW. In contemplation of law; 
implied by law; subsisting Dy force of law. 
Bee In Fact. 


IN LECTO MORTAL!. On a death¬ 
bed. Fleta, 5, 28, 12. 

IN LLBERAM ELEMOBIN AM 
(ELEEMOSTNAM). In (or aa of; a tree 
gift (or alms). Tayler's L. Gloss. 


IN LIEU OF DOWER. The phrases 

“in lieu of doweri’ and “as dower” are often 
used interchangeably. 112 S. W. 911. See 
As Dower ; Dower. 
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IN LIKE MANNER. See Also. 

IN LIMINE (Lat.). In or at the be¬ 
ginning. This phrase is frequently used : 
as, the courts are anxious to check crimes 
in limine. 

IN LITEM (Lat.). For a suit; to the 
suit. Greenl. Ev. § 348. 

IN LOCO. In place ; in lieu; instead ; 
in the place or Bte&d. Townsh. PI. 88. 

IN LOCO PARENTIS (Lat.). In the 
place of a parent: as, the master stands 
towards his apprentice in loco parentis. See 
Apprenticeship ; Guardian. 

IN MAJOBEM CAUTELAM. For 

greater security. 1 Stra. 105. 

IN MALAM PARTEM. In a bad 

sense ; so as to wear an evil appearance. 

IN THE MANNER PROVIDED. 

See As Provided. 

IN M A NTT. See Manus Marriage. 

IN ME DIAS RES (Lat.). In the mid¬ 
dle of things; into the heart of the sub¬ 
ject, without preface or introduction. 

IN ME DIO- Intermediate. 

In Scotch Law. A term denoting a 
fund in controversy in an action of double 
or multiple-poinding, which is a species of 
interpleader resorted to by a debtor dis¬ 
tressed or threatened by two or more per¬ 
sons claiming the dpbt. While the subject 
in controversy continues in medio , any third 
person who conceives he has right to it may, 
though he should not be cited as a defender, 
produce his titles as if he were an original 
party to the suit,and he will be admitted for 
his Interest in the competition. Ersk. Pr. 
4, 1, 80. 

IN MERCY. To be in mercy is to be 
at the discretion of the king, lord, or judge 
in punishing any offence not directly cen¬ 
sured by the law. Thus, to be in the griev¬ 
ous mercy of the king is to be in hazard of 
a great penalty ; 11 Hen. VI. c. 6. So, 
where the plaintiff failed in his suit, he and 
his pledges were in the mercy of the lord, 
pro falso clamore suo. This is retained 
nominally on the record ; 3 Bla. Com. 376. 
So the defendant is in mercy if he fail in 
his defence; id. 398. See MERCY. 

IN MI SERI CORD LA (Lat. in mercy). 
The entry on the record where a party was 
in mercy was, Ideo in misericordia , etc. 
The phrase was used because the punish¬ 
ment in such cases ought to be moderate. 
See Magna Cart. c. 14; Braeton, lib. 4, tr. 5, 
c. 6. Sometimes misericordia means the 
being quit of all amercements ( q. v.) 

IN MITIORI SENSU (Lat. in a 
milder acceptation). 

A phrase denoting a rule of construction formerly 
adopted in slander suits, the object of which was to 
construe phrases, if possible, so that they would not 
support an action. Ingenuity was continually exer¬ 
cised to devise or discover a meaning which by some 
remote possibility the speaker might have intended ; 
and some ludicrous examples of this Ingenuity may 
be found. To say of a man who was making his 
livelihood by buying and selling merchandise, ‘ He 
is a base, broken rascal ; he has broken twice, and 
I’ll make him break a third time.” was gravely as- 
eerted Dot to be actionable*— 44 oe poet dar porter 
action, car poet estro intend de burstness de belly. 
Latch 114. And to call a man a thief was declared 
to be no slander, for this reason: “perhaps the 
speaker might mean he had stolen a lacy’s heart. 

The rule now is to construe words agreeably to 
the meaning usually attached to them. It was long, 
however, before this rule, rational as It is, and sup¬ 
ported by every legal analogy, prevailed in actions 
for words, and before the favorite doctrine of con¬ 
struing words In their mildest sense, in direct oppo¬ 
sition to the finding of the jury, was finally aban¬ 
doned by the courts. “For some lnscrut&Die rea¬ 
son,” said Gibson, J., “ the earlier English judges 
discouraged the action of slander by all sorts of eva¬ 
sions, such as the doctrine of mtffort #cn«u, and by 
requiring the slanderous charge to have been uttered 
with the technical precision of an indictment. But, 
as this discouragement of the remedy by process of 
law was found inversely to encourage the remedy by 
battery, it has beeu gradually falling into disrepute, 
inasmuch that the precedents In Croke’s Reports 
ore beginning to be considered apocryphal.” 20 Pa- 
102; 7a . & R. 431 ; 1N.4 M’C. 217; 8 id. 511 ; 8Mam. 
218: 1 Wash. Va. 152: 1 Kirb. 12: Heard. Lib. & BL 


IN MODUM ASSIS.fi. In the man¬ 


ner or form of an assize. Bract, fol. 183 6. 
In modum juratce t in manner of a jury. Id. 
fol. 1816. 

IN MORA (Lat.). In delay ; in default. 
In the civil law a borrower in mora is one 
who fails to return the thing borrowed at 
the proper time ; Sto. Bailm. § 254. In 
Scotch law a creditor is in mora who has 
failed in respect to the diligenco required 
in levying an attachment on the property 
of the debtor. Bell, Diet. 

IN MORTTTA MANTT (Lat. in a dead 
hand). Property owned by religious socie¬ 
ties was said to be held in vnortua manu , or 
in mortmain, since religious men were 
civiliter mortui. 1 Bla. Com. 479 ; Taylor, 
Gloss. 


IN NOMINE DEI, AMEN. In the 

name of God, Amen. A phrase, anciently 
used in wills and many other instruments, 
the translation of which is often used in 
wills at the present day, but chiefly by 
ignorant draughtsmen or testators. 

IN NOTIS, In the notes. 

IN NUBIBUS (Lat.). In the clouds; 
in abeyance ; in custody of law. In nubi- 
bus , in mare , in terra vel, in custodia legis: 
in the air, sea, or earth, or in the custody 
of the law. Taylor, Gloss. In case of 
abeyance, the inheritance is figuratively 
said to rest in nubibus , or in gremio legis: 
e. g. in case of a grant of life estate to A, 
and afterwards to heirs of Richard, Richard 
in this case, being alive, has ho heirs until 
his death, and, consequently, the inherit¬ 
ance is considered as resting in nubibus, 
or in the clouds, till the death of A, when 
the contingent remainder either vests or is 
lost and the inheritance goes over. See 2 
Sharsw. Bla. Com. 107, n. ; 1 Co. 137; Abey¬ 
ance. 

IN NULLIUS BONIS. Among the 
goods or property of no person ; belonging 
to no person, as treasure-trove and wreck 
were anciently considered. 

In the civil law, things sacred and religious 
were considered as not the subjects of private 
property. Inst.. 2. 1. 7. Animals, \while 
they remain wild, are accounted nullius in 
bonis , the common property of mankind. 
Burnll; 2 Steph. Com. 17. 

IN NULLO EST ERRATUM (Lat.). 
In Pleading. A plea to errors assigned 
jn proceedings in error, by which the de¬ 
fendant in error affirms there is no error 
in the record. As to the effect of such 
plea, see 1 Ventr. 252; 1 Stra. 684 ; 9 Mass. 
532; 1 Burr. 410 ; T. Raym. 231. It is a 
general rule that the plea in nuUo est erra¬ 
tum confesses the fact assigned for error ; 
Yelv. 57 ; Dane, Abr. Index ; but not a 
matter assigned contrary to the record ; 7 
Wend. 55 ; Bacon, Abr. Error (G). 

IN ODIUM SPOLIATORIS (Lat.). 
In hatred of a despoiler. All things are 

S resumed against a despoiler or wrong- 
oer: in odium spoliatoris omnia preexu- 
muntur. See Maxims. 


he may r 
some, all 


some, all presumptions will be taken 
against him in settling an account depend¬ 
ing on the papers ; 8 Macq. Sc. App. 766 ; 
the same rule is .Applied if one withhold 
evidence bearing on the case ; 1 Stark/85 ; 
18 Jur. 708 ; or an agreement with which 
he is charged ; 9 Cl. and Fin, 775. See at 
large 1 Sm. L. Cas. 6th Am. ed. 638—9 ; Br. 
Leg. Max. 8th Am. ed. 638 ; Spoliation. 

IN OMNIBUS. In all things; on all 
points. “ A case parallel in omnibus 10 
Mod. 104. A modem phrase to the same 
effect is 41 on all fours * (q. v.). 

IN OPERATION. A salary contract 
fixing a lower salary u|>on the employer’?* 
factory when not in operation, docs noi 
require the factory to be in full operation to 
entitle the employee to full salary. 148 Ky. 
4 f 145 S. W. 1122. 


IN PACATO SOLO, In a country 
which is at peace. 

IN PACE DEI ET REGIS. In the 

r ace of God and the king. Fleta 1, c. 31, 
6. Formal words in old appeals of 
murder. 

IN PAIS. This phrase, as applied to a 
legal transaction, primarily means that it 
has taken place without legal formalities 
or proceedings. Thus a widow was said to 
malce a request in pais for her dower when 
she simply applied to the heir without is¬ 
suing a writ; Co. Litt. 32 6. So convey¬ 
ances are divided into those by matter of 
record and those by matter in pais. In 
some cases, however, “matters in pais *’ 
are opposed not only to ‘‘matters of 
record,’* but also to 44 matters in writing,” 
i. e. deeds* as where estoppel by deed is 
distinguished from estoppel by matter in 
d ais; id. 352 a ; 4 Kent *60. 

In the country, as distinguished from “in 
court;” out of court, or without judicial 
process ; by deed, or not of record. Matter 
in pais is distinguished from matter of record. 
Burrill. 

Common assurances are of four kinds : (1) 
By matter in pais, or deed ; which is an 
assurance transacted between two or more 
private persons in pais, in the country ; that 
is (according to the old common law) upon 
the very spot to be transferred. (2) By 
matter of record, or an assurance transacted 
only in the king’s public court of record. 
(3) By special custom. (4) By devise. 2 Bl 
Com. 264. See Estoppel in Pais. 

IN PAPER. In English Practice. 
A term used of a record until its final en¬ 
rolment on the parchment record. 3 Bla. 
Com. 406 ; 10 Mod. 88 ; 2 Lilly, Abr. 322 ; 4 
Geo. II. 

IN PARI CAUSA (Lat.). In an equal 
cause. It is a rule that when two persons 
have equal rights in relation to a particu¬ 
lar thing, the party in possession is con¬ 
sidered as having the better right: in pari 
causa possessor potior est. Dig. 50, 17,128 ; 
1 Bouvier, Inst. n. 952. See Maxims ; Pre¬ 
sumption. 

IN PARI DELICTO (Lat.). In equal 
fault; equal in guilt. Neither courts of 
law nor of equity will interpose to grant 
relief to the parties, when an illegal agree¬ 
ment has been made and both parties stand 
in pari delicto « The law leaves them where 
it nnds them, according to the maxim, in 
pari delicto potior est conditio defendentis 
(or, possidentis). 15 Kan. 157, See Maxims; 
Delictum. 

IN PARI MATERIA (Lat.) Upon the 
same matter or subject. Statutes in pari 
materia are to be construed together ; 7 
Conn. 456. 

IN PATIENDO. In suffering, per¬ 
mitting, or allowing. 

IN PECTORE JUDICIS. In the 

breast of the judge. Latch 180. A term 
applied to a judgment. 

IN FEJOREM PARTEM. In the 

worst part; on the worst side. Latch 159. 

IN PERPETUAM REI MEMO- 

RIAM (Lat.). For the perpetual memory 
or remembrance of a thing. Gilbert, For. 
Rom. 118. 

IN PERPETUUM REI TESTIMO¬ 
NIUM. In perpetual testimony of a mat¬ 
ter ; for the purpose of declaring and set¬ 
tling a thing forever. 1 Bla. Com. 80. 

IN PERSON. A party, plaintiff or 
defendant, who sues out a writ or other 
process, or appears to conduct hi9 case in 
court himself, instead of through a solicitor 
or counsel, is said to act and appear in 
person. Any suitor, but one suing in for¬ 
ma pauperis , may do this. 

IN PERSONAM (Lat.). A remedy 
where the proceedings are against the per¬ 
son, in contradistinction to those which 
are against specific things, or in rem (q. v.). 
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See Judgment Rendered In Personam. 

Six' Judgment in Rem. 

IN PIOS USUS. For pious uses; for 
religious purposes. 9 BLa. Coin. 505. 

IN PLENO COBOTATU. Id full 

county court. 3 Bln. Coin. 86. 

IN PLENO LUMINE. In publio ; in 
common knowledge ; in the light of day. 

IN PLENO VITA. In full life. 

Yearb. P. 18 Hen. YI. 2. 

IN POSSE (Lat.). In possibility ; not 
in actual existence: used in contradistinc¬ 
tion to in esse. 

IN FOTESTATE PARENTIS. In 

the power of a parent. Inst. 1, 8, pr. ; id. 
1, 9; 2 Bla. Com. 498. 

IN FRfiMJSSORUM FEDEM. In 

confirmation or attestation of the premises. 
A notarial phrase. 

IN FRJ3SENTI (Lat.). At the pres¬ 
ent time: used in opposition to in futuro. 
A marriage contracted i>er verba de jprtE- 
«enfi is good : as. I take Paul io be my nus- 
band. is a good marriage; but words de 
futuro would not be sufficient, unless the 
ceremony was followed bv consummation. 
4 La. Ann. 847 ; 6 Binn. 405. 

IN FBENDEB (L. Fr.). In taking. 
Such incorporeal hereditaments as a party 
entitled to them was to take for himself 
were said to be tn premier. Such was a 
right of common. 2 Steph. Com. 15. 


Stark. Ev. 228 ; Dane, Abr. ; Serg. Const. 
Law 202, 212; Pars. Marit. Law ; Bened. 
Adra. 503. No action in rem lies for dam¬ 
ages incurred by loss of life : 145 U. S, 886. 
A contract for launching a vessel carried 
some distance up the beach by a storm, is a 
maritime contract, for which the vessel is 
liable in rem ; 48 Fed. Rep. 569. See Ad¬ 
miralty ; Bottomry ; Lien. Judgment in 
Hem. 

IN BENDEB. A thing in a manor 
is said to lie ,n render when it must be ren¬ 
dered or g;ven by the tenant, e. g. rent; 
to lie in orender, when it may be taken by 
the lord or his officer when it chance. 
West, Symbol, pt. 2, Pines, § 120. 

IN BEBUM NATURA (Lat.). Ia 
the nature (or order) of things; in ex¬ 
istence. Not in rerum natura is a dilatory 
plea, importing that the plaintiff is a fic¬ 
titious person. 

In Civil Law. A broader term than in 
rebus humanis: e. g. before quickening, an 
infant is in rerum natura , but not in rebus 
humanis; After quiokening, he ia in rebus 
humanis as well as in rerum natura. Cal- 
vinus, Lex. 

IN SCRINTO JTTDICIS. In the 
writing-case of the judge; among the 
judge 'b papers. “That is a thing that rests 
in scrinio judicis, and does not appear in 
the body of the decree.” Hat dr. 51. 

IN SEPABALI. In several; in sever¬ 
alty. Fleta 2, c. 54, 20. 


IN TERM I N IS TERMXN ANTI¬ 
BUS. In terms of determination ; ex¬ 
actly in point. 11 Co. 40 b. In express or 
-determinate terms. 1 Leon. 98. 

IN TEBROREM (Lat.). By way of 
threat, terror, or warning. For example, 
when a legacy is given to a person upon 
condition not to dispute the validity or the 
dispositions in wills and testaments, the 
conditions axe not, in general, obligatory, 
but only ia terrorem: if, therefore, there 
exist probabilis causa litiganda , the non- 
observance of the conditions will not be a 
forfeiture. 1 Hill, Abr. 258 ; 8 P. Wms. 
344; 1 Atk. 404. But when the acquies¬ 
cence of the legatee appears to be a mate¬ 
rial ingredient in the gift, the bequest is 
only quousque the legatee shall refrain 
from aistuTDing the will; 2 P. Wms. 52; 
2 Ventr. 852. See Duress. 

IN TERROR™ POPUTJ (Lat. to 
the terror of the people). 

A technical phrase necessary in indict¬ 
ments for riots. 4 C. & P. 373. 

Lord Holt has given a distinction be¬ 
tween those indictments in which the 
words in terrorem populi are essential, and 
those wherein they may be omitted. He 
says that, in indictments for that species 
of riots which consists in going about 
armed, etc., without committing any act, 
the words are necessary, because the of¬ 
fence consists in terrifying the public; 
but in those riots in wnich an unlawful 
act is committed, the words are useless; 11 
Mod. 116; 10 Mass. 518. 


IN PRIMIS. In the foremost place. 
A term used in argument. Usually writ¬ 
ten imprimis (g. v.). 

IN FRINCIPIO (Lat.). At the begin- 
ing. This is frequently used in citations : 
as, Bacon, Abr. Legacies, in pr. 

IN PROMPTU. In readiness ; at hand. 
Usually written impromptu. 

IN PROPRIA PERSONA (Lat.). In 
his own person ; himself: as, the defendant 
appeared tit propria persona ; the plaintiff 
argued the cause m propria persona. 
Sometimes abbreviated on the printed 
court lists, P. P. 

IN RE (Lat.). In the matter: as, in re 
A B, in the matter of A B. In the head¬ 
ings of legal reports these words are used 
more especially to designate proceedings 
in bankruptcy or insolvency, or the<wina- 
ing up of estates or companies. 

IN REBUS (Lat.). In things, cases, or 
matters. 

IN REM (Lat.). A technical term 
used to designate proceedings or actions 
instituted against the thing, in contradis¬ 
tinction to personal actions, which axe said 
to be in personam. 

Proceedings tn rem include not only 
those instituted to obtain decrees or judg¬ 
ments against property as forfeited in the 
admiralty or the English exchequer, or as 
prize, but also suits against property to en¬ 
force a lien or privilege in the admiralty 
courts, and suits to obtain the sentence, 
judgment, or decree of other courts upon 
the persoual status or relations of the 
party, such as marriage, divorce, bastardy, 
settlement, or the like. 1 Greenl. Ev. §§ 
025, 541 ; 2 Bish. Mar. Div. & Sep. 14, 24. 

Courts of admiralty enforce the perform¬ 
ance of & contract, when its performance 
is secured by a maritime lien or privilege, 
by seizing into their custody the very sub¬ 
ject of hypothecation. In these suits, 
generally, the parties are not personally 
bound, and the proceedings are confined to 
the thing in specie; Brown. Civ. & Adm. 
Law 98. Bee Bened. Ad. 270, 862 ; 2 Gall. 
200 ; 3 Term 269. 

There are cases, however, where the 
remedy is either in personam or in rem. 
Seamen, for example, may prooeed against 
the ship or freight for their wages, and 
this is the most expeditious mode ; or they 
may proceed against the master or owners; 
4Burr 1944 ; 2 Bro. Civ. & Adm. Law, 
896. See, generally, 1 Phill. Ev. 264; 1 


IN SIMILI MATERIA. Dealing 
with the same or a kindred subject-mat¬ 
ter. 

IN SIMFLICI PEREGRIN A- 
TIONE. In simple pilgrimage. Bract, 
fol. 838. A phrase in the old law of es¬ 
soins. See In Generali Passaoio. 

IN SOLEDUM, IN SOLIDO (Lat ). 
In Civil Law. For the whole; as a 
whole. An obligation or contract ia said 
to be in solida or in solidum when each is 
liable for the whdle, but so that a payment 
by one is payment for all: i. e. it is a joint 
and several contract. 1 W. Bla. 388. 

Possession is said to be in solidum when 
it is exclusive. “ Duo in solidum precario 
habere non magis possunt, quam duo in 
fplidum vi possndere aut clam ; nam neque 
jus tee neque injustce possessiones duos con- 
currere possunt." Sa vigny, lib. 3, § 11. 
The phrase is commonly used in Louisiana 

IN SOLO. In the soil or (ground. It 
solo alieno , in another ground. In solo 
proprio , in one's ground. 2Steph. Com. 20. 

IN SPECIE (Lat.). In the same form : 
e. g. a ship is said to no longer exist in 
specie when she no longer exists as a ship, 
but as a mere congeries of planks. 8 B. A 
C. 561 ; Arnould, Ins. 1012. To decree a 
thing in specie is to decree the performance 
of that thing specifically.See In Kind ; Kind 

IN STATU QUO (Lat.). In the same 
situation as : in the same condition as. See 
Status Quo. 

IN STIRPES. In the law of descent, 
according to roots or stocks ; by representa¬ 
tion as distinguished from succession pei 
capita. More commonly written per stir¬ 
pes (q. v.). 

A term derived from the ancient Roman 
law of succession, and still frequently applied 
to cases where, in the distribution of estates, 
persons take the share which their parent, 
(the stirpes , Btock or root whom they repre¬ 
sent), would have done, had he been living. 
Burrill; 2 Bl. Com. 217. See Peb Capita. 

IN STORE. Personal property re¬ 
ceived by a corporation for use either as 
stock or equipment in its business, is not 
received "in store," within the meaning of 
a statute, so as to authorize the corporation 
to issue warehouse receipts therefor. 10G 
Ky. 7, 50 B. W. 2, 20 R. 1&4. 

IN TANTUM. In so much ; eo much ; 
so far; so greatly. Reg. Orig. 97, 106. 


IN TESTIMONIUM. In witness or 
in evidence whereof. The first words of 
the attestation clause of certain legal in¬ 
struments. 

IN TOTEDEM VERBIS (Lat.). In 

i 'ust so many words : as, the legislature 
as declared this to be a crime in totidem 
verbis, 

IN TOTO (Lat.). In the whole ; whol¬ 
ly ; completely: as, the award is void tn 
toto. In the whole the part is contained ; 
in toto et pars continetur. Dig. 50. 17. 123. 

IN TRAJECTU. In the passage over ; 
on the voyage over. 8 C. Rob. A dm. 388. 

IN TRANSITU (Lat.). During the 
transit, or removal from one place to an¬ 
other. See Stoppage in Transitu. 

IN VACUO (Lat. in what is empty). 
Without concomitants or coherence. 
Whart. 

IN VADIO (Lat.). In pledge ; in gage. 

IN VENTRE SA MERE (L F.)j In 
his mother’s womb. It is written indiffer¬ 
ently in this form, or en ventre sa mere 
[q. v.). 

See Posthumous Child ; Curtesy ; Dow 
er ; Infant ; Injunction. 

EN VTNCULIS. In chains; in actual 
custody. Gilb. For. Rom. 97. 

Applied also, figuratively, to the con¬ 
dition of a person who is compelled to sub¬ 
mit to terms which oppression and his 
necessities impoee on him; 1 Story, Eq. 
Jur. § 302. 

EN VTRIDIOBSERVANTIA. Pre¬ 
sent to the minds of men, and In full force 
and operation. 

IN WITNESS WHEREOF. These 
words, which, when conveyancing was in 
the Latin language, were in cujus rei testi¬ 
monium, are the initial words of the con¬ 
cluding clause in deeds: “In witness 
whereof the said parties have hereunto set 
their hands,” eto. 

Of ADEQUATE PRICE. A term ap¬ 
plied to indicate the want of a sufficient 
. consideration for a thing sold, or such a 
price as, under ordinary ciroumatances, 
would be considered insufficient. 

Inadequacy of price is generally connect¬ 
ed with fraud, gross misrepresentations, or 
an intentional concealment of defects in 
the thing sold. In these cases it is clear 
that the vendor cannot compel the buyer 
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to fulfil the contract; 1 Bro. P. C. 187; 
L. R. 12 Eq. 320 ; 0 Johns. 110 ; 8 Cra. 270 ; 
6 Yerg. 508; 11 Vt. 815 ; 1 Mete. Mass. 03 ; 
20 Me. 462 ; 1 Brown, Ch. 440. 

In general, however, inadequacy of price 
is not sufficient ground to avoid an exe¬ 
cuted contract, particularly when the prop¬ 
erty has been Bold by auction ; 7 Vea. 30, 
35, n.; 8 Bro. Ch. 228; 104 Mass. 420; if 
there is no fraud and the parties deal at 
arm*s length, upon their independent judg¬ 
ment, it will be held good ; 19 Ala. 765; 102 
Mass. 00; 75 Mo. 081; 81 Fed. Rep. 809. 
But if an uncertain consideration, as a life 
anuuity, be given for an estate, and the 
contract be executory, equity, it seems, 
will enter into the adequacy of the consid¬ 
eration ; 7 Bro. P. C. 184; 1 Bro. Ch. 150. 
See Sugd. Vend. 189; 1 B. Sc B. 165 ; 1 
M'Cord, Ch. 383 ; 4 Des. Ch. 651; 97 Mass. 
180. And if the price be so grossly inade¬ 
quate and given under such circum3tances 
as to afford a necessary presumption of 
fraud or imposition, a court of equity will 
grant relief ; 0 Ga. 515 ; 49 Miss. 582 ; 8 B. 
Monr. 11 ; 2 HarT. & G. 114; 11 N. H. 9;’ 1 
Me to. Mass. 98 ; 8 McLean 832; 19 How. 
303 ; 58 Ill. 191 ; 110 id. 390 ; 20 Fla. 157: 
71 Iowa 428 ; 50 Me. 438; 113 U. 8. 89: 
Story, Eq. Jur. § 244 ; Leake, Contr. 1150. 
As to cases of sales of their interests by 
heirs and reversioners for inadequate price, 
see Catching Bargain ; Expectancy 

See Consideration ; Post Obit ; Mace¬ 
donian Decree ; Judicial Sale. 

TN A nMTS S rRLE . What cannot be 
received. Parol evidence, for example, is 
ordinarily inadmissible to contradict a 
written agreement. 

INADVERTENTLY. By the expres¬ 
sion “inadvertently” drawn, mistake is in¬ 
tended. and may be understood. 1 J. J. 
Mar. (ky.) 87. 

1~N AT.i i cw ATIT.E . A word denoting 
the condition of those things the property 
in which cannot be lawfully transferred 
from one person to another. Public high¬ 
ways and rivers are inalienable. There 
are also many rights which are inalienable, 
as the rights of liberty or of speech. 

INAUGURATION. A word applied 
by the Romans to the ceremony of dedicat¬ 
ing a temple, or raising a man to the priest¬ 
hood, after the aumira had been consulted. 

It was afterwards applied to the installa¬ 
tion of emperors, kings, and prelates, in 
imitation of the ceremonies of the Romans 
when they entered the temple of the augurs. 
It is applied in the United States to the in¬ 
stallation of the chief magistrate of tho re¬ 
public, and of the governors of the several 
states. 

INBLAURA. Profit or product of the 
ground. Cowel. 

JLEffiORH. A security, pledge, or hy- 
potheca, consisting of the chattels of a per¬ 
son unable to obtain a personal “ borg 1 ’ or 
surety. 

A pledge for persons going in. Inbarh <t 
outbork; a pledge for persons going in and 
out. Burrul; Blount. 

Englishmen in ancient times called an 
entry and forecourt or gate-house, “in- 
borow.” Tomlin; Cowell. 

INCAPACITY. The want of a quality 
legally to do, give, transmit, or receive 
something. 

In general, the incapacity ceases with 
the cause which produces it. If the idiot 
should obtain his senses, or the married 
woman's husband die, their incapacity 
would be at an end. See Limitations, 
Statute of. 

i wfiAflTBT.T.AItTi! To make a build¬ 
ing serve the purpose of a castle. Jacob. 

nfCAUSTTTNO or ENCAUSTUNO. 

Ink. Fleta, 1. 2, c. 27, § 5. 

INCENDIARY (Lat. incendium, a kin¬ 
dling). One who maliciously and wilfully 
sets another person's building on fire ; one 
guilty of the crime of arson. See Arson ; 
Burning. 


INCEPTION. The commencement; 
the beginning. In making a will, for ex¬ 
ample, the writing is its inception. 8 Co. 
31 o ; Plowd. 843. 

INCERT JE PERSONAS. Uncertain 
persons as posthumous heirs, a corporation, 
the poor, a juristic person, or persons who 
cannot be ascertained until after the exe¬ 
cution of a will. Sohm, Inst. Rom. L. 104, 
456. 

INCEST. The carnal copulation of a 
man and a woman related to each other in 
any of the degrees within which marriage 
is prohibited by law. 1 Bish. Harr. & D. 
112, 870,442. It involves the assent of both 
parties ; 89 Mich. 124 ; but it in held that it 
may exist as to the man although without 
the consent of the woman ; 68 N. W. Rep. 
(Ia.) 1090 ; 99 Cal. 359. It is punished by 
fine and imprisonment, under the laws of 
most, if not all, of the states, but seems not 
at common law to be an indictable offence; 
4 Bla. Com. 04; 78 N. C. 400. See 81 Tex. 
Cr. R. 180. 

Preparations for an attempted incestuous 
marriage have been held not indictable; 14 
Cal. 159. A man indicted for rape may be 
convicted of incest; 3 Met. 103; 1 Bish. 
Cr.> Proc. § 419. See Dane, Abr. Index; 0 
Conn. 446; 11 Ga. 53 ; 1 Park. Cr. 344. See 
20 Or. 437. And as to whether the crime 
is rape or incest may be left to the jury; 
90 Mich. 449. Proof of one commisstcn of 
the offence is sufficient for conviction ; 18 
S. W. Rep. (Ky.) 300. 

INCESTUOSI. Those offspring in- 
cestuously begotten. Mack. Rom. L. § 143. 

INCH (Lat. uncia). A measure of length, 
containing one-twelfth part of a foot; orig¬ 
inally supposed equal to three grains of 
barley laid end to end. 

INCHOATE. That which is not yet 
completed or finished. Conti acts are con¬ 
sidered inchoate until they are executed 
by all the parties. During the husband’s 
life, a wife has an inchoate i ight of dower; 
2 Bla. Com. 130; so with the right of an un¬ 
born child to take by descent; 2 Paige, Ch. 
85; and a covenant which purports to be 
tripartite, and is executed by only two of the 
parties, is incomplete, and no one is bound 
by it; 2 Hakt. 142. See Locus Pceni- 

TRNTLE. 

INCIDENT. This term is used both 
substantively' and adjectively of a thing 
which, either usually or naturally and in¬ 
separably depends upon, appertains to, or 
follows another that is more worthy. For 
example, rent is usually incident to a re¬ 
version. 1 Hill. R. P. 243; while the right 
of alienation is necessarily incident to a 
fee-simple at common law, and cannot be 
separated by a grant; 1 Washb. R. P. 54. 
So a court baron is inseparably incident to 
a manor, in England ; Kitch. 30; Co. Litt. 
151. AH nominate contracts and all estates 
known to common law have certain in¬ 
cidents whioh they draw with them and 
which it is not necessary to reserve in 
words. So the costs incurred in a legal 

g roceeding are said to be incidental thereto, 
ee Jacob, Law Diet. 

INCIPITUR (Lat.). In Piuctioe. 
This word, which means “ it is begun,” 
signifies the commencement of the entry 
on the roll on signing judgment, etc. The 
custom is no longer necessary in England, 
and was unknown here. But see 3 Steph. 
Com. 566, n. 

INCLOSURE. The extinction of 
common rights in fields and waste lands. 
1 Steph. Com. 055. 

The separation and appropriation of 
land hy means of a fence, hedge, eto^, 
together with such fence or hedge. 86 
Wis. 44 ; 84 id. 672 ; 89 Vt. 881; 83 Ind. 
630 ; 8 Hun 209; where, in a will, the ex¬ 
ecutors were directed to inclose with an 
iron fence meeting-house grounds, school- 
house grounds, and burial ground, it was 
held that the intention was clear to inclose 
each of the grounds on all sides; 112 Pa. 
62. 


A paper or letter inclosed with another 
in an envelope. 

The act of freeing land from rights of com¬ 
mon, commonable rights, and generally all 
rights which obstruct cultivation and the 
productive employment of labour on the 
soil, by vesting it in some person as aLulute 
owner. Enclosure may be effected in three 
ways ; (1) In the case of manorial wastes (a) 
by the lord of the manor alone under his 
right of approvement; (b) by the lord 
under a special custom enabling him, with 
the consent of the homage, to grant parcels 
of the waste, to be held of him by copy of 
court-roll; (c) by the tenants themselves 
under various special customs; (d) by en¬ 
croachments, or unauthorised incloeures 
legalised by lanee of time. (2) By agree¬ 
ment between tne commoners and the owner 
of the soil. (3) By Act of Parliament. (For 
the latter, see title Inclosure Commission 
Act. Byrne. 

INOLOSURB A(7T8l English stat¬ 
utes regulating the subject of inclosure 
The most notable was that of 1801,41 Geo. 
III. c. 109. 

INOLOSURE COMMISSION ACT, 
1846. The statute 8 and 9 Viet. c. 118, 
establishing a board of commissioners for 
England and Wales and empowering 
them, on the application of persons inter¬ 
ested to the amount of one-third of the 
value of the land, and provided the consent 
of persons interested to the amount of two- 
thirds of the land and of the lord of the 
manor (in case the land be waste of a 
manor) be ultimately obtained, to inquire 
into the case and to report to parliament 
as to the expediency of making the in- 
ciosure. 1 Steph. Com. 055. 

INCLUDE (Lat. in claudere to shut in, 
keep within). In a legacy of “ one hun¬ 
dred dollars including money trusteed ” at a 
bank, it was held that the word “including” 
extended only to a gift of one hundred dol¬ 
lars ; 182 Mass. 218; but in a bequest of a 
sum of money inclusive of a note of the 
legatee, it was held that the note was in¬ 
cluded in the legacy; 154 Pa. 340. In a 
contract to furnish a street paving machine, 
exclusive of patterns which were to be 
furnished by defendant, such patterns were 
found to be defective and incomplete, and 
on a second bid, where plaintiff agreed for 
increased cost to build the machine “in¬ 
cluding revised patterns and drawings,” 
these words where held not to change Hie 
contract so as to require the plaintiffs to 
furnish a m&cliine tnat would “work sat¬ 
isfactorily, as a machine,” but that it only 
required the parts designed and constructed 
by them to be suitable for the intended 
purpose and ail the machinery and work¬ 
manship to be good; 160 Pa. 317. 

INCLUDING. The words “and in¬ 
cluding” following a description do not 
necessarily mean “in addition to,” but may 
refer to a part of the thing described. 221 
U. S. 425. 

INCLUSIVE. Comprehended in com¬ 
putation. In computing time, as ten days 
from a particular time, the last day is gen¬ 
erally to be included and the first ex¬ 
cluded. See Exclusive ; Time ; 154 Pa. 
840, as to its use in a legacy. 

INCOLA (Lat. from incolerc , to in¬ 
habit). An inhabitant of a place, not a 
native. English. 

A dweller or resident. Properly, one who 
has transferred his domicil to any country. 
Burrill. One who comes from abroad, and 
tak es up his abode in a place, with the view 
of residing there. The peculiar sense of the 
word seems to be derived from the compo¬ 
nent particle in. having the sense of into, or 
entry. Domicil made a person an tt incola/ , 
as birth made him “ civi ( q . t.). Id.; Cod. 
10. 40. 7 ; Phil, on Dom., 25, 26. 

In Old Tgwg Hah Law. A subject. Id.; 
Stat. Marlbr. pr. 

income. The gain which proceeds 
from property, labor, or business ; it ia ap¬ 
plied particularly to individuals. The in- 
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comf of the state or government is usually 
called revenue. The word is sometimes 
considered synonymous with " profits/’ the 
gain as between receipts and payment*; 4 
Hill 23; *’ rent, and profits,” “ income," and 
“ net income” of the estate are equiva¬ 
lent expressions; 5 Me. 203 ; it Army mean 
•‘money” or the expectation of receiving 
money ; 14 Blatch. 71; 15 Wall 68; and a 
note is ground for expecting income, and 
in the sense of a statute taxing incomes 
the amount thereof is to be returned when 
paid ; id- 1. See 14 La. Ann. 815 ; 30 Barb. 
687: 16 Fed. Rep. 14. In the ordinary 
commercial sense ** income" especially 
when connected with the word “rent,' 
may mean clear or net income. “ Pro¬ 
duce ” or “ product" as a substituted word 
may relieve a will from obscurity ; 100 Pa. 
431; 44 id. 347. In a gift of the income, 
etc., of shares of stock, it is not synony¬ 
mous with iuereose. and while it will in¬ 
clude dividends from the stock, will not 
embrace the sum by which the stock has 
increased ; 62 Conn. 62. As to when divi¬ 
dends are to be considered as income, Bee 
31 A. & E. Corp. Cas. 386, n ; 136 Pa. 43 ; 
Dividend. 

It has been held that a devise of the in¬ 
come of land is in effect the same as a 
devise of the land itself ; 9 Mass. 372; 80 
N. Y. 320 ; 92 Pa. 254; S, C. 2 Am. Prob. 
Rep. 196 ; 73 Me. 109; and a gift of the 
income of a fund is a gift of the fund ; 

1 Johns. Ch. 494 ; 32 N. J. Eq. 591; and 
the income of property is a gift of the 
property; 53 Conn. 259; 105 Pa. 441; 2 
Rop. Leg. 371. 

Inoome, within the meaning of the Cor¬ 
poration Tax Law of 1909, includes the pro¬ 
ceeds of ores mined by a corporation from 
its own premises 231 U. S. 399. 

Gain derived from capital, from labor, or 
from both combined, provided it be under¬ 
stood to include profit gained through a 
sale or conversion of capital assets. 255 
U. S. 517, quoting 252 U. S. 207. in turn 

n ing 231 U. S. 399, and 247 U. S. 179. 

me shall also include gains derived 
from interest, rent, dividends, securities, 
or the transaction of any lawful business 
carried on for gain or profit. 257 IJ. S. 168. 
Not everything in the form of a dividend 
must be treated as income, but that which 
is derived in the way of dividends. 257 
U. S. 169. See Taxable Income. 

Under Income Tax oi 1918. For in¬ 
come taxable to a domestic corporation 
under the Income Tax Act of 1913, see 251 
U. 8. 345. 

Converted Capital not Inoome. Ac¬ 
cumulations that accrued to corporation 
through surplus earnings or appreciation in 
property value prior to the Act of 1913, 
regarded as capital and not income. 247 
U. S. 335. 

Inoome from Exports. Net income of 
a corporation derived from exporting goods 
from States and selling them abroad is part 
of “entire net income arising or accruing 
from all sources" under S II, Act of 1913. 
247 U. 8. 165. 

Under Corporation Tax of 1909. 

Income employed in natural and obvioui 
sense j as importing something distinct from 
principal or capital, and conveying idea of 
gain or increase from corporate activities. 
247 U. 8. 185. 

Conversion of P re ex isting Capital 
not Inoome. While conversion of capital 
may result in income, in sense of Act of 1909, 
where proceeds include increment of value, 
such is not the case where increment existed 
when Act took effect. Id. 179. 

INCOME TAX. See Tax. 

INCOMMUNICATION. In Span¬ 
ish Law. The condition of a prisoner 
who is not permitted to see or to speak 
with any person visiting him during his 
confinement. 

A person accused cannot be subjected to this 
treatment unless it be express]v ordered by the 
judge, tor some grave offence, ana it cannot be con¬ 
tinued for a longer period than Is absolutely neoee- 
sary. Art. 7. Beglanwnto de SS Betiembra, 1885. 


This precaution Is resorted to for the purpose of 
preventing the aocused from knowing beforehand 
the testimony of the witnesses, or from attempting 
to corrupt them and concert such measures as will 
efface the traces of his guilt As soon, therefore, 
as the danger of his doing so has ceased, the In¬ 
terdiction ceases likewise. Eacriche. 

INCOMPATIBILITY. Incapability 
of existing or being exercised together. 

Thus the relations of landlord and of 
tenant o&nnot exist in one manat theeame 
time in reference to the same land. Two 
offices may be incompatible either from 
their nature or by statutory provisions. 
See U. S. Const, art. 6, § 8, n. 5, art. 1, § 
6, n. 2; 4 S. & R. 277; 17 td. 219; 46 How. 
Pr. 170 ; 9 S. C. 179 ; Office. 

Incompatibility is ordinarily not aground 
for divorce ; 13 La. Ann. 882 ; 6 Am. L. 
Reg. o. s. 740 ; 4 Greene 824; though in 
some states it is. See Divorce. 

INCOMPATIBLE. Legally inconsis¬ 
tent ; that cannot be legally united in the 
same person. 

INCOMPJSTjsn CY. Lack of ability 

or fitness to discharge the required duty. 

At Common Law. Judges and jurors 
are said to be incompetent from having an 
interest in the subject-matter. A judge 
is also incompetent to give judgment in a 
matter not within his jurisdiction. See 
Jurisdiction. With regard to the incom¬ 
petency of a judge from interest, it is a 
maxim in the common law that no one 
should be a judge in his own cause (aliquis 
non debet esse index in propria causa) ; Co. 
Litt. 141 a. See 4 Com. Dig. 6; 43 La. 
Ann. 924; 31 Fla. 594. The greatest del¬ 
icacy is constantly observed on the part of 
judges, so that they never act when there 
is the possibility of doubt whether they can 
be free from bias ; and even a distant de¬ 
gree of relationshijp has induced a judge to 
decline to sit; 1 Knapp 376. Where one 
has acted as counsel, he cannot, subse¬ 
quently, sit in judgment on the matter in 
which he has given his advice; 30 Fla. 
595 ; 31 Tex. Cr. R. 440 ; 111 Mo. 526. The 
slightest degree of pecuniary interest is 
considered an insuperable objection. But 
at common law interest forms the only 
ground for challenging a judge. It is not 
a ground of challenge that ne has given 
his opinion before; 2 Binn. 454. See 4 
Mod. 226 ; 13 Mass. 340 ; Coxe 190; 3 Ohio 
289 ; 3 Cow. 725; 12 Conn. 88; 1 Penning. N. 
J. 185 ; 4 Yeates 466; 4 Tex. Civ. App. 648 ; 
69 Tex. 300 ; 88 Ga. 151; Salk. 396; Bac. 
Abr. Courts (B). In New York it is held 
that a conviction of larceny, when one of 
the members of the trial court, is related to 
the prisoner within the sixth degree, ib 
void ; 142 N. Y. 130. See Judge ; Jury ; 
Competency ; Interest. 

In Evidence. A witness may be at 
common law incompetent on account of a 
want of understanding, adefect of religious 
belief, a conviction of certain crimes, 
infamy of character, or interest; 1 Phill. 
Ev. 15. The last ground of incompetency 
is removed to a considerable degree in meet 
states; and the second is greatly limited in 
modern practice. See W itness. 

In French Law. Inability or insuffi¬ 
ciency of a judge to try a cause brought be¬ 
fore him, proceeding from lack of jurisdic¬ 
tion. 

INCONCLUSIVE. Not finally de¬ 
cisive. Inconclusive presumptions are 
capable of being overcome by opposing 
proof. 

IN CONSULT O. In the Civil Law. 
Unadvisedly ; unintentionally. Dig. 28,4,1. 

INCONTINENCE. Impudicity; in¬ 
dulgence in unlawful carnal connection. 

IN CON TIN ENTI. Forthwith j imme¬ 
diately ; without any interval; incontinently. 
Burriil; Bract, fol. 163 b. In the civil law, 
this word did not always import instan¬ 
taneous succession, but admitted of the 
existence of a moderate interval. Id .; Calv 
Lex. 

IN COBPOBALIS. I n corporeal ; not 
material; not having a body or substance. 


INCORPOBATED. See Incorpora¬ 
tion. 

INCORPORATED LAW SOCIETY. 

A sooiety of attorneys and solicitors whose 
f unotion it is to carry out the acts of parlia¬ 
ment and orders of court with reference to 
articled clerks ; to keep an alphabetical roll 
of attorneys and solicitors; to issue certifi¬ 
cates to persons duly admitted and en¬ 
rolled, ana to exercise a general control 
over the conduct of solicitors in practice, 
and to bring cases of misconduct before the 
judges. 8 steph. Com. 217. 

A society, known as the “Law 
Society,” was formed in 1825, and received 
a charter of incorporation in 1831. In 1845, 
it received a further royal charter in which 
it is referred to as “The Society of Attorneys, 
Solicitors and Proctors, and others, not being 
barristers, practising in the Courts of Law 
and Equity of the United Kingdom." In 
1843, the Society was made registrar of 
attorneys and solicitors: the custody of the 
roll of solicitors, which previously had been 
with the Clerk of the Petty Bag, was trans¬ 
ferred to it in 1888. Since 1877 no person 
can be admitted as a solicitor unless ne has 
obtained from the Society a certificate that 
he has passed certain examinations: it 
issues the annual certificate without which 
a solicitor cannot practice. Under the act 
of 1888, the committee of the Society in¬ 
vestigated complaints against solicitors, and 
in a suitable case brought the matter before 
ihe Court in order to have the solicitor struck 
off the roll; and now, under the act of 1919/ 
the committee, in addition to investi gating , 
can itself strike off the roll, the offender 
being, however, given a right of appeal to 
the Court. Byrne. 

INCORPORATION. The act o f creat¬ 
ing a corporation ; that which ia incorpo¬ 
rated. A legal or political body formed by 
the union uf individuals under certain con¬ 
ditions, rules, and laws, and having certain 
privileges and partial or perpetual succes¬ 
sion. 

In Civil Law. The union of one domain 
to another. 

INCORPORATION BY REFER¬ 
ENCE. The bringing into one document 
in legal effect, of tne contents of another 
by referring to the latter in such m«.nn«r 
as to adopt it. 

INCORPOREAL. Having no body, or 
corpus; not material, or tangible; not an 
object of Bense, but existing only in contem¬ 
plation of law. 

INCORPOREAL CHATTELS. The 

Incorporeal rights or interests growing out 
of personal property, such as copyrights 
and patent rights, stocks and personal an¬ 
nuities. 2 Sandf. 552, 559 ; 2Steph. Com. 9. 

INCORPOREAL HEREDITA¬ 
MENT. Anything, the subject of prop¬ 
erty, which is inheritable and not tanjpible 
or visible. 2 Woodd. Lect. 4. A right issu¬ 
ing out of a thing corporate (whether real 
or personal) or concerning or annexed to 
or exercisable within the same. 2 Bla. 
Com. 20; 80 Wis. 222; 1 Wa&hb. R. P. 10; 
Chal. R. P. 47; 18 Colo. 298. 

Their existence is merely in idea and ab¬ 
stract contemplation, though their effects 
and profits may be frequently the object 
of the bodily senses; Co. Litt. 9 a; Pothier, 
Traite des Chose# § 2. According to Black- 
stone, there are ten kinds of incorporeal he¬ 
reditaments : viz. advowsons, tithes, com¬ 
mons, ways, offices, dignities, franchises, 
oorodiea, annuities, ana rents. 2 Bla. Com. 
20. In the United States there are no advow- 
sons, tithes, dignities, nor corodies, com¬ 
mons are rare, offices rare or unknown, and 
annuities have no necessary connection 
with land. 3 Kent 402, 454. And there are 
other incorporeal hereditaments not includ¬ 
ed in this list, as remainders and reversions 
dependent on a particular estate of free¬ 
hold, easements of light, air, etc., and 
equities of redemption; 1 Waahb. R. P. *11. 

Incorporeal hereditaments were said to 
be in grant; corporeal, in livery: since a 
simple deed or grant would pass the former, 


INCORPOREAL PROPERTY 


534 


of which livery was impossible, while livery 
was necessary to a transfer of the latter. 
But this distinction is now done away with, 
even in England. See 8 Sc 9 Viot. c. 106, 
§2; 1 Washb. R. P. 10; WilLR. P. 270,864, 
870; 18 Maas. 488. 

INCORPOREAL PROPERTY, In 
Civil Law. That which consists in legal 
right merely. The same as ohoees in notion 
at common law. 

IN CORRIGIBLE. Incapable of being 
corrected, amended, or improved. 

Under the statute 17 Geo. 13. c: 5, incor¬ 
rigible rogues were subjected to two years* 
imprisonment in the house of oorreotion, 
and for escaping from confinement therein 
were made felons and liable to transporta¬ 
tion for seven years. A similar breach 
and escape by a vagabond or rogue con¬ 
stituted him an incorrigible rogue ; 4 Bin. 
Com. 169. 

INCORRUPTIBLE. That which can¬ 
not be affected by immoral or debasing in¬ 
fluences, such as bribeiy or the hope of gain 
or advancement. 

INCREASE. That which grows out 
of land or Is produoed by the cultivation of 
it. 28 Tex. 27. As to increase of risk in an 
insurance policy, see Rises and Perils. 

INCREASE, COSTS OF. See Costs 

DE LNC&EUENTO ; ACCRETION ; INCOME ; 

Profit. 


INCRIMINATION. The 5th Amend¬ 
ment to the Constitution of the United 
States declares that no person shall be com¬ 
pelled in any criminal cose to be a witness 
against himself. The meaning of the con¬ 
stitutional provision is not merely that a 
person shall not be compelled to be a witness 
against himself in a criminal prosecution 
against himself; but its object is to insure 
that a person shall not be compelled, when 
acting as a witness in any investigation, 
to give testimony which may tend to show 
that he himself has committed a crime. 142 
U. S. 547. The manifest purpose of the con¬ 
stitutional provision is to prohibit the com¬ 
pelling of testimony of a self-criminating kind 
from a party or a witness. Id. .The seizure 
or compulsory production of a man’s private 
papers to be used in evidence against him 
is equivalent to compelling him to be a wit¬ 
ness against himself. 116 U. S. 616. 

INCULPATE. To accuse of crime ; to 
impute guilt to ; to bring or expose to 
blame ; to censure. Webster. 

INCUMBENT. In Ecclesiastical 
Law. A clerk resident on his benefice 
with cure : he is so called because he does, 
or ought to, bend the whole of his studies 
to his duties. In common parlance, it sig¬ 
nifies one who is in possession of an office: 
as, the present incumbent. One does not 
become the incumbent of an office, until 
legally authorized to discharge its duties, 
by receiving his commission and taking 
the official oath ; 11 Ohio St. 46. 

INCUMBRANCE. Any right to, or 
interest in, land which may subsist in third 
persons, to the diminution of the value of 
the estate of the tenant, but consistently 
with the passing of the fee. 2 Greenl. Ev. 
§ 242 : 4 Mass. 629 ; 118 N. Y. 81. 

A public highway; 2 Mass. 97; 8 N. H. 
835 ; 10 Conn. 431; 12 La. Ann. 541; 27 Yt. 
739; 13 So. Rep. (Ala.) 545 ; 47 Ill. App. 
278 (but see 40 Pa. 232; 16 Ind. 142; 22 
Wis. 628 ; 87 Ala. 220 ; 58 N. W. Rep. (Ia.) 
1081); a private right of way ; 15 Pick. 68; 
5 Conn. 497 ; an easement which is open, 
visible, and well known ; 118 N. Y. 81 ; a 
claim of dower ; 4 Mass. 680; 23 A hi n. b. 
616; though inchoate only; 2 Me. 22 ; 22 
Pick. 447 ; 8 N. J. 260; an outstanding 
mortgage; 5 Me. 94 ; 80 id. 892 ; 188 UTS. 
610; (other than one which the covenantee 
is bound to pay ; 2 N. H. 458 ; 12 Mass. 804; 
11 8. & R. 109; 4 Halst. 189; see 88 Mich. 
94; 68 Vt. 58): a liability under the tax 
laws; 80 Vt. 655 ; 5 Ohio St. 271; 5 Wis. 
407 ; see 148 Maas. 102 ; (but no tax or as¬ 
sessment can exist so aa to be ftpipcupi- 


branee, until the amount is ascertained o t 
determined ; 118N. Y. 644) ; an attachment 
resting upon land ; 48 Conn. 129 ; 116 Mass. 
392 ; a condition, the non-performance of 
which by the grantee may work a forfeit¬ 
ure of the estate; 4 Mete. Mass. 412 ; a 
^paramount title; 8 Cush. 809 ; restriction 
as to the kind of building which may be 
erected on land; 75 Hun 70 ; a mechanic’s 
hen ; 51 Wis. 298 ; have been held incum¬ 
brances within the meaning of the covenant 
against incumbrances, contained in con¬ 
veyances ; Warv. Vend. 994. The term 
does not include a condition on which an 
estate is held ; 8 Gray 515; 6 id. 572. 

The vendor of real estate is bound 
in England to disclose incumbrances, 
and to deliver to the purchaser the in¬ 
struments by which they were created 
or on which the defects arise; and the 
neglect of this is to be considered fraud ; 
Sudg. Vend. 6; 1 Ves. den. 96. See 6 Vee. 
193 ; 10 id. 470 ; 1 Sch. Sc L. 227 ; 7 S. Sc. R. 
73. 


The interest on incumbrances is to be 
kept down by the tenant for life ; 1 Washb. 
R. P. 95, 257, 573; 5 Johns. Ch. 482 ; 5 
Ohio 28 ; to the extent of rents accr uing ; 
81 E. L, Sc Eq. 845; Tudor, Lead. Cas. 60; 
and for any sum paid beyond that he be¬ 
comes a creditor of the estate; 2 Atk. 468: 
1 Bail. Eq. 397. 


When the whole incumbrance is removed 
by a single payment, the 6hare of the tenant 
for life is the present worth of an annuity 
for the life of the tenant equal to the an¬ 
nual amount of the interest which he 
would be obliged to pay; 1 Washb. R. P. 
93, 573. The rule applies to estates held in 
dower ; 10 Mass. 315, n. ; 10 Paige, Ch. 71, 
158 ; 3 Md. Ch. Dec. 324 ; 7 H. & J. 867 ; in 
curtesy ; 1 Washb. R. P. 142; in tail only 
in special cases ; 1 Washb. R. P. 80 ; Tudor, 
Lead. Cas. 613 ; 3 P. Wms. 229. See Cove¬ 
nant against Incumbrances. 


INCUR. To have liabilities cast upon 
one by act or operation of law, as distin¬ 
guished from contract, where the party acts 
affirmatively. 15 How. Pr. 56. 


Men contract debts, they incur liabilities. 
In the one case, they act affirmatively; in 
the other, the liability is incurred or cast 
upon them by act or operation of law. Incur 
means something beyond contracts,—some¬ 
thing not embraced in the word debts. Id. 

A bond to indemnify plaintiff against “all 
costs, charges, and expenses which he shall 
incur," is not broken by his merely becoming 
liable for costs, etc. ; but he must first be 
damnified by their payment. Id.; 14 Barb. 
202 . 

INDEBITATUS ASSUMPSIT (Lat.). 
In Pleading. That species of action of 
assumpsit in which the plaintiff alleges, in 
his declaration, first a debt, and then a 
promise in consideration of the debt to pay 
the amount to the plaintiff. 

It is so called from the words in which 
the promise is laid in the Latin form, trans¬ 
lated in the modem form, being indebted 
he promised. The promise so laid is gen¬ 
erally an implied one only. See 1 Chitty, 
PI. 334 ; Bteph. PI. 318; 4 Co. 92 b. This 
form of action is brought to recover in 
damages the amount of the debt or de¬ 
mand ; upon the trial the iury will, accord¬ 
ing to evidence, give verdict for whole or 
part of that sum ; 3 Bla. Com. 155 ; Selw. 
N. P. 68. 

Indebitatus assumpsit is in this distin¬ 
guished from debt and covenant, which 
proceed directly for the debt, damages 
Doing given only for the detention of tne 
debt. Debt lies on contracts by specialty 
as well as by parol, while indebitatus 
assumpsit lies only on parol con troots, 
whether express or implied ; Bro. Act, at 
Law 817. 

For the history of this form of action, 
see 3 Reeve, Hist. Com. Law; 2 Comyns, 
Contr. 549; 1 H. Bla. 550 ; 8 Bla. Com. 154; 
Yelv. 70; Papers by J. B. Ames, 2 Harv. L. 
Rev. 1, 58, 377. See Assmu’srr. 


made by mistake, the civilians recovered it 
back by an action called condictio indebiti ; 
with us, such money may be recovered by 
an action of assumpsit. 

INDEBTEDNESS. The state of being 
in debt, without regard to the ability or in¬ 
ability of the party to pay the same. See 
1 Story, Eq. Jur. 843 ; 2 Hill, Abr. 421. 

But in order to create an indebtedness 
there must be an actual liability at the 
time, either to pay then or at a future time. 
If, for example, a person were to enter and 
become surety for another, who enters into 
a rule of reference, he does not thereby be¬ 
come a debtor to the opposite party until 
the rendition of the judgment on the award ; 
1 Mass. 134. As to indebtedness of a mu¬ 
nicipality, see Municipal Corporations. 

INDECENCY. An act against good 
behavior and a ju6t delicacy. 2S. & R. 91. 

The law, in general, will repress inde¬ 
cency as being contrary to good morals; 
but, when the public good requires it, the. 
mere indecency of disclosures does not suf¬ 
fice to exclude them from being given in 
evidence; Tayl. Ev. 816. 

The following are examples of indecency : 
the exposure by a man of his naked person 
on a balcony, to public view; or bathing in 
public ; 2 Campb. 89 ; 3 Day 103 ; 1 D. & 
B. 208; 18 Vt. 574 ; 5 Barb. 203 ; see 40 N. 
J. L. 18 ; or in the house of another in the 
presence of a young girl; 128 Mass. 52; or 
the exhibition of bawdy pictures ; 2 Chitty, 
Cr. Law 42 ; 2 S. Sc R. 91. This indecency 
is punishaUe by indictment. See 1 Kebf. 
820 ; 2 Yerg. 482, 589 ; 1 Mass. 8 ; 1 Russ. Cr. 
302; 4 Bla. Com. 65, n. ; Bum, Just. Lewd¬ 
ness. And an ordinance making such ex¬ 
posure an offence without reference to the 
intent which accompanies the act, ia a 
valid exercise of police power; 93 Mich. 
135. 

INDECENT ASSAULT. See Assault. 

INDECENT EXHIBITION. Any 

exhibition centra bonos mores , as the taking 
a dead body for the purpose of dissection 
or public exhibition. 2 T. R. 734. 

INDECENT EXPOSURE. See Ex¬ 
posure of Person. 

INDECENT LIBERTIES. See As¬ 
sault. 

INDECENT PUBLICATIONS. Stat¬ 
utes forbidding the keeping, exhibiting, or 
sale of indecent books or pictures, and pro¬ 
viding for their destruction, if seized, are 
within the police power of a state, and are 
constitutional. Cooley, Const. Lim. 748. 
See Obscenity ; Mail. 

TNTiTgfTTM A HTNot tithable. 

INDECOROUS. “Indecorous,” as 
commonly understood, means impolite, or 
a violation of good manners or proper 
breeding. It is broad enough to cover the 
slightest departure from the most polished 
politeness to conduct which is vulgar and 
insulting. 

It does not necessarily, or indeed generally, 
involve an insult. The latter assumes 
superiority, and offends the self-respect of 
the pereon to whom it is offered ; while the 
former excites pity or contempt for the one 
guilty of it. A word or act may be both 
indecorous and insulting, but yet it often 
lacks the essential elements of an insult. 

85 Ky. 312, 3 S. W. .530. 

INDEFEASIBLE. That which can¬ 
not be defeated or undone. This epithet is 
usually applied to an estate or right which 
cannot be defeated. 

INDEFEASIBLE TITLE IN FEE 
SIMPLE. A bond to make an “indefeasi¬ 
ble title in fee simple,” eujch as the State 
makes, demands a deed with general war¬ 
ranty. 3 Bibb. (Ky.) 317. 

inDEFENSUS (Lat.). One sued or 
impleaded.who refuses or has nothing to 
answer. 


INDEBITI SOLUTIO (Lat.). In 
Civil Law. The payment to one of what 
is not dqe to him. If the payment was 


INDEFINITE. See Definite ; Fail¬ 
ure of Issue. 
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INDEFINITE FAILURE OF IS¬ 

SUE. See Failure of Issue. 

INDEFINITE NUMBER. A num- 
U*r which may be increased or diminished 
at pleasure. 

When a corporation is oompoeed of an 
indefinite number of persons, any number 
of them Consisting of a majority of those 
present may do cny act, unless it be other¬ 
wise regulated by the charter or by-laws. 

INDEFINITE PAYMENT. That 

which a debtor who owes several debts to 
a creditor makes without making an ap¬ 
propriation : in that case the creditor has 
a right to make such appropriation. 

INDEFINITE TIME. Held that 
“an indefinite time” as applied to un intent 
to reside, meant that no end to such time 
was then contemplated. 232 U. S. 619. 

INDEF1NITUM (L. Lat.). Indefinite ; 
umiefined . without si H'citic a lion, or particu¬ 
lar tU'signali.tn. 

INDEMNIFY. To secure or save 
harmless against loss or damage, of a speci¬ 
fied character, which may happen in the 
future. 

To compensate or reimburse one for a 
loss previously incurred ; L. R. 14 Eq. 479. 
See 14 Minn. 467. 

To indemnify is said to be synonymous 
with “ to save harmless.” 1 Root 292. 

Indemnification is the act of indemnify¬ 
ing or making good a loss. Indemnificatua, 
indemnified. Indemnis (formerly tn 
dempnts), without damage ; harmless. In¬ 
demnitor, one who enters into a contract of 
indemnity for the benefit of another ; tn- 
demnitee, one who is to be benefited by such 
a contract. 

INDEMNITY. That which is given 
to a person to prevent his suffering damage. 

2 M'Cord 279. 

It is a rule established in all just govern¬ 
ments that when private property is re¬ 
quired for public use, indemnity shall be 
given by the public to the owner. This is 
the case in the United States. See Emi¬ 
nent Domain. 

Contracts made for the purpose of indem¬ 
nifying a person for doing an act for which 
he could be indicted, or an agreement to 
compensate a public officer for doing an 
act which is forbidden by law, or for omit¬ 
ting to do one which the law commands, 
are absolutely void. But when the agree¬ 
ment with an officer was not to induce him 
to neglect his duty, but to test a legal 
right, as to indemnify him for not execut¬ 
ing a writ of execution, it was held to be 
good ; 1 Bouvier, Inst. n. 780. 

In general, a mere promise of indemnity 
to a third person is not within the statute 
of frauds ; [1894] 2 Q. B. 885, aff. 8 B. & C. 
728 ; 19 L. R. Eq. 198 ; 8 T. L. R. 868 ; 80 
S. W. Rep. (Ky.) 406 ; 145 N. Y. 446 ; 62 N. 
W. Rep. (Mich.) 1000 ; and this rule applies 
to a promise to indemnify the surety on a 
liquor-dealer's bond; 64 Conn. 264; to a 
contract of agency, by which the agent 
agrees to be responsible for the non-payment 
of debts which may thereafter become due 
by others; 69 L. T. n. s. 854 ; to a promise 
to indemnify one if he will indorse K.’s 
notes, so that K. can have them discounted; 
J45 N. Y. 446; and to a verbal promise of 
A to B to indemnify him if he will become 
surety for C for a aebt of the latter to D ; 
41 Neb. 516. But it is held in Illinois, that 
a guarantee of indemnity to a surety is 
within the statute ; 45 Ill. App. 155; 41 N. 
E. Rep. (RL) 104 ; aff. 49 Ill. App. 509. See 
Guaranty; Suretyship; Insurance. 

INDEMNITY INSURANCE. See 

Insurance.' 

INDEMNITY LANDS. Those lands 
which are, by the grant in aid of a railroad, 
allowed to be selected in lieu of parcels lost 
by previous disposition or reservation for 
other purposes, and the title to which ac¬ 
crues only from the time of their selection. 
117 U. S. 282 ; 188 id. 518. 

Title to indemnity lands does not vest in 
a railroad company until they are actually 
selected and the selection approved by the 


secretary of the interior ; 141 U. S. 358. 

INDENT (Lut. in. and den a, tooth). To 
cut in the shape of teeth. 

Deeds of indenture were anciently written 
on the same parchment or paper as many 
times as there were parties to the instru¬ 
ment,the word chirographum being written 
between, and then the several copies cut 
apart in a zigzag or notched line (whence 
the name), part of the word chirographum 
being on either aide of it: and each party 
kept a copy. The practice now* is to cut 
the top or side of the deed in a waving or 
notched line; 2 Bla. Com. 295. 

To bind by indentures ; to apprentice : as, 
to indent a young man to a shoemaker 
Webster, Diet. 

In American Law. An indented cer¬ 
tificate issued by the government of the 
United States at the close of the revolution 
for the principal or interest of the public 
debt. Ramsay, Hamilton, Webster ; Eliot, 
Funding System 85 ; 5 McLean 178 ; Acts 
of AprilSO, 1790, sess. 2, c. 9, § 14, and of 
March 3, 1825, sess. 2, c. 65, § 17. The word 
is no longer in use in this sense. 

INDENTURE. A formal written in¬ 
strument made between two or more per¬ 
sons in different interests, as opposed to a 
deed poll, which is one made by a single 
person, or by several having similar inter- 


Its name comes from a practice of indent¬ 
ing or scalloping such an instrument on the 
top or side in a waving line. This is not 
necessary in England at the present day, 
by stat. 8 A 9 Vic. o. 106, § 5, but was in 
Lord Coke's time, when no words of indent¬ 
ure would supply its place; 5 Co. 20. In 
this country it is a mere formal act, not 
necessary to the deeds being an indenture. 
See Bac. Abr. Leases, etc. (E 2); Com. Dig. 
Fait (C, and note cf) ; Littleton § 370 ; Co. 
Litt. 143 6, 226 a; Cruise, Dig. t. 32, c. 1, 
s. 24; 2 Bla. Com. 294 ; 2 Washb. R. P. 
587; 1 Steph. Com, 447; Will. R. P. 177, 
The ancient practice was to deliver as many 
copies of an instrument as there were par¬ 
ties to it. And as early as King John it 
became customary to write the copies on 
the same parchment, with the wora chiro¬ 
graphum, or some other word written be¬ 
tween them, and then to cut them apart 
through such word, leaving part of each 
letter on either side the line, which was at 
ficst straight, afterwards indented or notch¬ 
ed ; 1 Reeve, Hist. Eng. Law 89 ; Du Cange ; 
2 Washb. R. P. 687. See Indent. 

INDENTURE OF A FINE. In¬ 
dentures made and engrossed at the chirog- 
rapher’s office and delivered to the cogni- 
zor and the cognizee, usually beginning 
with the words: “ Hcec est finalia con- 
cordial And then reciting the whole pro¬ 
ceedings at length. 2 Bla. Com. 851 ; Moz. 
A W. 

Indentures of the conclusion of a fine 
including the whole matter, reciting the 
parties, day, year, and place, and before 
whom the fine was acknowledged or levied. 
2 Bl, Com. 351. 

INDEPENDENCE. A state of per¬ 
fect irresponsibility to any superior. The 
United States are free and independent of 
all earthly power. 

Independence may be divided into politi- 
cal ana natural independence. By the 
former is to be understood that wo have 
contracted no ties except those which flow 
from the three great natural rights of safety, 
liberty, and property. The latter consists 
in the power of being able to enjoy a per¬ 
manent well-being, whatever may be the 
disposition of those from whom we call our¬ 
selves independent. In that Bense a nation 
may be independent with regard to most 
people, but not independent of the whole 
world. See Declaration of Independ¬ 
ence. 

Questions as to the power of municipal¬ 
ities to appropriate money for the celebra¬ 
tion of tne anniversary of the Declaration 
of Independence have arisen. It has been 
held that no such power exists; 2 Denio 
•110 ; 22 Conn. 522 ; Allen 103. 


INDEPENDENT CONTRACTOR. 

One who, exercising an independent em¬ 
ployment, contracts to do a piece of work 
according to his own methods, and without 
being subject to the control of his em¬ 
ployer, except as to the result of his work. 
88 Tenn. 692. 

The term is also defined to denote one 
who has the right to select, employ, and 
control the action of the workmen ; 40 
N. Y. Sup. Ct. Rep. 104; 66 Cal. 509 ; 80 
Ill. App. 185 ; one who is subject to his em¬ 
ployer as to the results of his work only. 

7 Lea 367. 

A still broader definition has been given 
as follows :—Where a person is employed 
to perform a certain kind of work, in the 
nature of repaire or improvements to a 
building, by the owner thereof, which re¬ 
quires tne exercise of skill and judgment 
as a mechanic, the execution of which is 
left entirely to his discretion, without any 
restriction as to its exercise, and no limita¬ 
tion as to the authority conferred in respect 
io the same, and no provision is especially 
made as to the time in which the work is 
to be done, or as to the payment for the 
services rendered, and tne' compensation 
is dependent upon the value thereof, such 
person does not occupy the relation of serv¬ 
ant under the control of the master, but is 
an independent contractor.” 101 N. Y. 877. 

Any one who follows a recognized in¬ 
dependent calling has been held to be an 
independent contractor ; asasLater ; 71 Me. 
318; an architect; 30 Md. 179; a horse 
trainer ; 11 Bradw. 39 ; a manufacturer of 
shingles ; 46 Wis. 188 ; a builder ; 11 Bush 
464 ; a licensed public carman ; 2 Daly 271 ; 
or drayman ; 2 Mich. 868 ; or drover ; 12 Ad. 
A El. 737 ; a plumber ; 6 Phila. 256 ; and a 
stevedore ; 19 Fed. Rep. 920 ; 88 Pa. 269 ; 6 
L. R. C. P. 24 ; 11 Hun 354 ; 29 La. Ann. 
791 ; and the mode of payment and the fact 
that materials are furnished by the em¬ 
ployer have been held to have but little 
weight in determining whether the em¬ 
ploye is an independent contractor or not; 
15 Fed. Rep. 875 ; 61 Miss. 581. The rule is 
that where a person isunder the entire direc¬ 
tion and control of another he is to be con¬ 
sidered his servant, no matter who pays 
him ; 6 M. A W. 497 ; 5 B. & C. 560. The 
test to determine whether one who renders 
service to another does so as a contractor 
or not is to ascertain whether he renders 
the service in the course of an independent 
occupation representing the will of his em¬ 
ployer only as to the result of his work and 
not as to the means by which it was accom¬ 
plished ; 101 N. Y. 385. 

In cases of an independent contract, the 
employer is not responsible ; 3 Gray 349 ; 
103 Mass. 194 ; 30 Barb. 229; 5 N. Y. 48 ; 30 
Hun 391 ; 86 Pa. 153 ; 103 id. 32 : 25 Ill. 
438 ; 83 id. 354 ; 88 Ala. 591 ; 39 Ohio St. 
466 ; 66 Cal. 509 ; 28 La. Ann. 943 ; 7 H. & 
N. 826; 4 Exch. 244 ; 2 C. P. Div. 369 ; 57 
Vt. 252; 19 Neb. 620 ; 61 Miss. 581 ; 11 Wis. 
180. In 1 Bos. A P. 404, the rule was laid 
down that not only was the employer liable 
for the negligence of a contractor, but for 
that of a servant of a sub-contractor. This 
decision was followed in some of the earlier 
English and American cases, but the 
weight of authority in both countries has 
overruled it, the question of its authority 
having been decisively settled in each 
country, in what have become leading 
cases ; 4 Exch. 244 ; 3 Gray 349. But see 
6 H. A N. 488, and 2 Black 418, with the 
criticism of these cases in 87 Va. 711. 

A like rule governs the question of the 
liability of the employeranu the contractor 
for the negligence and torts of the sub-con¬ 
tractor or his servants ; 7 H. A N. 820 ; 11 
C. B. 867 ; 2 C. P. Div. 869 ; 80 Pa. 102; 64 
N. Y. 138. 

If he undertakes to provide the material, 
he is liable for an injury caused by his 
failure to provide it; SBosw. 447 ; and gen¬ 
erally, he is liable if the contract reserve* 
to him such a power of supervision or con¬ 
trol of the work as will destroy the free 
agency of the contractor, whether the 
supervision be exercised by himself or b}- 
persons designated by him ; 92 N. Y. 10; 
§9 Ohio St. 406 ; 57 Pa. 874; 111 Pa. 810 ; 80 
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Wis. 863 ; 01 HI. 481; 7 La. Ann. 821 ; 9 Col. 
554; but not if the power of supervision 
reserved is not such as to interfere with the 
discretion of the contractor in the manner 
of executing the work, but is confined to 
seeing that the intended result is produced; 

41 Ill. 502 ; 124 Ind. 876. A recent case ac¬ 
curately expresses the exact rule- as to 
supervision to be that the employer, through 
its chief engineer, may reserve the right to 
criticise the work but not to control It; 87 
Va. 711. 

The employer will be held liable if the 
injurious act complained of was contem¬ 
plated by tbe contract; 28 Minn. 156 ; 46 
Wis. 188 ; 26 HI. App. 268 ; if the contract 
work is necessarily dangerous or harmful; 
84 Ala. 469 ; 41 Ohio St. 465; 19 W. Va. 
323; 103 Mo. 172; 3 L. R. H. L. 330; and 
when work is per se dangerous and the em¬ 
ployer does not stipulate that the contractor 
shall use proper precautions to avoid in- 

i 'ury to others, the employer is liable ; 2 
>uv. 137; 0 Daly 469; or when the work j 
contracted for becomes or occasions a pub- 
lie nuisance, unless it be due solely to the 
negligence of the contractor; 44 la 27 ; 111 
Ind. 195; 110 N, Y. 588 ; 83 111.854; 111 
Pa. 816; 112 Mafra. 96; or when the con¬ 
tractor is incompetent; 80 Hun 00 ; 35 N. 

J. L. 17 ; and that the employer was igno¬ 
rant of such incompetency will not-excuse 
him; id.; but see 114 Mo. 55; 4 E. D. 
Smith 281. But it was held that when 
the defendants employed a carpenter and 
bridge builder of experience to build a 
bridge, it was not enough for the plaintiff 
to show that the work was unskilfully 
done; it must appear that the defendants 
were guilty of negligence in selecting him; 
that they either knew, or with proper dili¬ 
gence ought to have known, his incompe¬ 
tency ; and the law presumes they made a 
proper selection ; hence the burden of show¬ 
ing the contrary rests upon those who as¬ 
sert it; 91 Pa. 185, 191. 

After acceptance of the contract work, 
the employer will be liable for an injury 
caused Dy a defect in it; 125 Mass. 282 ; 15 
Minn. 304; 118 Pa. 362 ; 123 id. 220 ; 92 N. Y. 

10 ; 29 Cal. 243 ; 51 Tex. 503 ; 18 Kan. 34 ; 
and, if ratified by him, for the tortious acts 
of the contractor; 102 Maas. 21T; 81 Ga. 
387. ... 

As to the liability of a municipal corpora¬ 
tion it has been held that such a corpora¬ 
tion cannot rid itself of responsibility for 
the acts of an independent contractor; 66 
N. Y. 181; as he is acting under the author¬ 
ity of the district or city council, and with¬ 
out such authority, he would be a tres¬ 
passer on the streets; 74 L. T. Rep. 69; and 
notwithstanding the nature of the work to 
be performed, it is the duty of the munici¬ 
pality to see that the streets are in a safe 
condition for travel; 14 Bush 87; 49 Ga, 
810 ; 53 Md. 110 ; 41 Barb. 381; 2 .Mo. App. 
571; 9 Humph. 760; contra, 46 Pa. 213; or, as 
recently held in England, so to construct 
its sewers as not to injure the gas mains or 
other underground conveniences, and the 
municipality was held liable even when 
there was an independent contractor for 
the injury caused by an explosion in a 
private house because of an escape of gas 
from a main brokeir by the negligence of 
the contractor; [1896] 1 Q. B. 835. 

And this rule is to be applied even 
though the contractor has stipulated that he 
will be responsible for all damages that may 
be caused in the execution of tne work; 49 
Me. 119; 42 Mo. App. 392; 116 N. Y. 558; 18 
Ore. 426 ; contra, 53 Barb- 629. It has been 
held that where there is a statutory require¬ 
ment that the contract be given to the 
lowest bidder, the municipality was not 
liable ; 6 Cal. 528. See81 Am . L. Reg. n. s. 
852 ; 29 Am. L. Rev. 229 ; 8 Alb. L. J. 261. 
See Master and Servant ; Municipal Cor¬ 
poration ; Negligence. 

One who contracts to produce a specified 
result, the will of the employer being repre¬ 
sented only in the result of the work, and 
not in the means by which it was accom¬ 
plished. 148 U. S. 622. The constant right 
or supervision by tbe employer, and the con¬ 
tinuing duty of the contractor of satisfying 
the judgment of the employer do not alter 


the status of the contractors as independent. 

Id . 

INDEPENDENT COVENANT. 

An “independent covenant" is where a 
covenant goes only to a part of the consid¬ 
eration on both sides, and a breach of such 
covenant may be compensated in damages, 
and an action may be maintained for a 
breach, without averring a performance of 
the other conditions. 163 Ky. 599, 174 
S. W. 25. Ste Covenant. 

INDEPENDENT PROMISES. Those 
made in a contract or agreement upon 
which one party has a right of action 
against the other for any injury sustained 
fay him by reason of a breach of the cove¬ 
nants or promises in his favor, and where 
an allegation of non-performance of his 
covenant by the plaintiff is no defence to 
such action. 

When the performance of one depends 
or is conditional on the prior performance 
of the other, the agreements or covenants 
are said to be dependent. 4 R&wle 26 ; 5 
Wend. 496. Where performance of each 
is dependent or conditional upon perform¬ 
ance of the other, they are mutually de¬ 
pendent. 

Where there are promises on both sides 
in an agreement,—executory considera¬ 
tions,—it always becomes a question 
whether one party is bound to perform his 
before the opposite party shall Be required 
to perform those on his side. When the 
agreements are dependent, neither party is 
bound actually to perform his part of the 
agreement to entitle him to an action for a 
breach by the other ; it is enough that he 
was able to perform his part and offered to 
do so ; 14 Conn. 479; 14 Me. 476; 15 La. 
Ann. 675. 

Where the consideration is executory, 
technically speaking, the promise and not 
the performance is the consideration, and 
hence the obligation of one may be inde¬ 
pendent of the performance of the other. 
Upon examination and proper construction 
of mutual promises, it may appear " that 
the obligation of the one promise is made 
expressly or impliedly conditional upon the 
due performance of the other ; and then 
the performance of the promise, constitut¬ 
ing the executory consideration, is a condi¬ 
tion precedent to the liability to perform 
the other promise; in the latter case the 
mutual promises are called dependent, and 
in the former they are called independent.*' 
Leake, Cont. 344. 

In Jones v. Barkley, 2 Dougl. 084, Lord 
Mansfield thus classified mutual promises: 
"There are three kinds of covenants. 
1. Suoh as are called mutual and inde- 

S endent, where either party may recover 
amages from the other for the injury he 
may nave received by a breach of tbe 
covenants in his favor, and where it Is no 
excuse for the defendant to allege a breach 
of the covenants on the part of the plain¬ 
tiff. 2. There are covenants which are 
conditions and dependent, in which the 
performance of one depends on the prior 
performance of another, and, therefore, 
till this prior condition is performed, the 
other party is not liable to an action on his 
covenants. 8. There is also a third sort of 
covenants, which are mutual conditions to 
be performed at the same time; and, in 
these, if one party was ready, and offered, 
to perform his part, and the other neglected, 
or refused, to perform his, he who was 
ready and offered has fulfilled his engage¬ 
ment, and may maintain an action for the 
, default of the other ; though it is not oer- 
* tain that either is obliged to do the first 
act." In this case, it was clearly laid down 
that the criterion by which it is deter¬ 
mined whether promisee are dependent or 
not, is the intention of the parties, and this 
is to be determined from the whole con¬ 
tract ; id.; 2 W. AS. 227;4 id.527; 18How. 
807 ; 8 Bing. n. a 860 ; 29 L. J. C. P. 258; 
80 id. 65 ; or as Lord Kenyon aptly says, 

" It must depend on the good sense of the 
case;" 6 Term 570. The rule was clearly 
stated in a recent case: "The question 
whether covenants are dependent or inde¬ 


pendent must be determined in each case 
upon the proper construction to be placed 
on the language employed by the parties to 
express their agreement. If the language 
is clear and unambiguous it must be taken 
according to its plain meaning as ex¬ 
pressive of the intention of the parties, and, 
under settled principles of judicial decision, 
should not be controlled by the supposed 
inconvenience or hardship that may follow 
such construction. If the parties think 
proper, they may agree that the right of 
one to maintain an action against another 
shall be conditional or dependent upon the 
plaintiff's performance of covenants en¬ 
tered into on his part. On the other hand, 
they may agree that the performance by 
one shall be a condition precedent to the 
performance by the other. The question 
in each case is, which intent is disclosed by 
the language employed in. the contract; ” 
153 U. S. 564. 576 ; and the intention is to 
be discovered from the order of time in 
which the acta are to be done, rather than 
from the construction of the agreement or 
the arrangement of the words ; 4 Wash. C. 
C. 714 ; 6 Harr. & J. 85. See also 11 Pick. 
151 ; 2 Cush. 287 ; 26 Conn. 176 ; 6 Gray 407. 

It is said that the dependency may be 
expressed or implied, as the condition is 
expressed or implied, and that the doctrine 
of implied dependency was introduced by 
Lord Mansfield, in Kingston v. Preston, 
cited in 2 Dougl. 684, before which, if there 
was no expressed dependency, a breach by 
one party was no defence to an action by 
the other and only gave him a cross-action ; 
Harr. Cont. 153. 

What is meant by implied dependency 
may be briefly stated : From the definition 
of dependency it is clear that the term is 
used to describe certain conditions which 
necessarily belong only to bilateral con¬ 
tracts. As these conditions must originate 
in the intention of contracting parties, if 
expressed in the contract, they are gov¬ 
erned by the law of conditions generally. 
In the absence of precise expression, the 
law imputes an intention, which creates an 
implied condition. The principles which 
regulate these conditions constitute the 
law of implied dependency and they are 
peculiar to the subject; Langd. Sum. Cont. 


34. 


The question of dependency is so much a 
matter of intention that there is much truth 
in the remark " that arbitrary rules are 
useless"; Harr. Cont. 153. Nevertheless 
certain rules of construction have been 
{generally agreed upon and applied in the 
interpretation of contracts, with respect 
to this subject. 

A note to Pordage v. Cole, 1 Wms. ,Saund. 
819. termed by Pollock " the classic on the 
subject,” Poll. Cont. 880, givtes the five 
rules of Mr. Serjeant Williams which are 
most referred to (Langd. Sel. Cas. Cont. 
641, n. 5). These rules are adopted, in a dif¬ 
ferent order, in Leake, CoDt. 345^-7, and 
substantially the same general principles 
have been grouped in four rules; 1 Bouv. 
Inst. 701; Platt, Cov. 80. These classifica¬ 
tions are extremely interesting as afford¬ 
ing a good illustration of what is practically 
an early codification of the principles gov¬ 
erning an important branch of the law of 
contract, ana, while the first is accessible, 
their repetition here is proper, as they must 
ne cessari ly be referred to in connection 
with the brief statement which present 
limitations permit, of the rules of construc¬ 
tion generally accepted. 


The rules of Mr. Serjeant Williams are: 1. If a 
day be ap pointed for payment of money or part of 
It, or for doing any other act, and the day la to 
happen, or may happen, before the thing which is 
the consideration of the money or other act la to be 
performed, an action may be brought for the money, 
or for not doing such other act before performance; 
Tor It appears that the party relied upon his remedy, 
and did not Intend to make the performance a con¬ 
dition precedent; and so it la where no time is fixed 
for performance of that which la tbe consideration 
or tne money or other act. E But when a day la 
appointed for the payment of money, etc., and the 
day la to happen after the thing which is the con¬ 
sideration of fine money, etc.. Is to be performed, no 
action can be maintained for the money, etc., be¬ 
fore performance. A Where a oovenant goes only 
to part of the consideration on both aides, a nd a 
breach of such covenant may be paid for In damages, 
It la an Independent covenant, and an action may be 
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m*int*]D*<l for a breach of tho covenant on the part 
of (ho defendant without arerrlo* performance 
in the declaration. 4 But whore the mutual ccrro- 
naDla (ro to the whole consideration on both tldaa, 
tliov are mutual n>Dill(ioai, and performance must 
W averred. X. Where two acts are to be done at 
the mine time, aa where A coiruota to convey an 
oulttf to R on such a day. and. In consideration 
thereof B covenants to A a sum of money on the 
Kune day. neither can maintain an action without 
showing performance of, or an offer to perform, 
his part, though it is not certain which of them 
U obliged to do the first act , and this particularly 
applies to all classes of sale l Wma. 8aund. 880 6. 

The rules referred to as given by Bouvler are: 
When the mutual covenants po the whole of the 
conaideration on both sides, they are mutual con* 
dittoes, the one precedent to the other. 

Where the act of one party must necessarily pre¬ 
cede any act of the other, as where one agrees to 
manufacture an article from materials to be fur* 
nlshed by the other, or to pay for goods on delivery, 
or to pay money on demAnd, the covenants are in¬ 
dependent, and one act is a condition precedent to 
the other. 

When mutual covenants go onlv to a part of the 
consideration on both sides, and when a breach may 
be paid for in damages, the defendant has a remedy 
on his covenant, and is Dot allowed to plead it as a 
condition precedent. 

When a day is appointed for the payment of 
money, and the day comes before the thing for 
which the money is to be paid can be done, then, 
though the agreement is to pay the money before 
the doing of the thing, yet an ActioD may be brought 
for the money before the performance : because the 
agreement is positive that the money shall be paid 
on that day. and the presumption Is that the party 
intended to rely on his remedy and not on a pre¬ 
vious performance. Bouv. Inst. 701. 

Benjamin also lays down five rules baaed on those 
of Williams, but not following them in detail. The 
first combines rules 1 and 8 ; the second, third, and 
fourth are rules S. 4, and 5 respectively: and the fifth 
is a brief statement, substantially, of the rule of in¬ 
tention of Lord Mansfield in Jones r. Barkley, which 
it is said “ remains unchanged " : Beni. Sales | 061. 
For these rules of Benjamin see id. $ V5!. 

Dependent promises can only exist as 
part of the same contract, but more than 
one contract may be included in one in- 
strument; Hnrr. Cont. 159; Langd. Sum. 
Cont. § 115. So, on the other hand, each 
of two mutual promises* may be contained 
in a separate instrument, each complete in 
Itself and neither making any reference to 
the other. In such case, it has been said, 
there is no doubt that each forms a separate 
unilateral contract; id. § 117. 

To be dependent, a simultaneous per¬ 
formance must have been intended; 8 
Term 366 ; 84 III. 448 ; 13 Pick. 381; it is 
not sufficient that the performance of each 
promise was intended to be within the 
same period ; 11 H. L. Cas. 337. They must 
be capable of performance at the same 
time and place, and involve an exchange 
of rights ; Langd. Sum. Cont. § 138 ; but if 
a time is fixed for the performance of one, 
and not the other, they are dependent; id. ; 
4 H. & N. 500 ; 7 Term 125. 

All the stipulations of a contract should 
be considered in determining the question 
of dependency, which maybe general,—aa 
to the whole consideration on each side,— 
or, it may exist only as to two distinct 
remises. Thus a contract may be partly 
ilateral and partly unilateral and as to the 
former part, the promises may be de¬ 
pendent. 

A unilateral contract, from its nature, 
can contain only independent promises. 

The conditions which must exist to 
render implied dependency possible are 
thus enumerated : “ 1st. The subject of im¬ 
plied dependency must be a covenant or a 
promise, as distinguished from a debt. 
2dly. The subject of dependency and the 
thing upon which it depends must be of the 
same nature, t. e. they must both be cov¬ 
enants or both be promises. 8dly, The 
covenants or the promises must be mutual. 
4thly. They must eaoh be a part of the 
same contract; and it does not follow 
they are so because they are made at the 
same time, or are contained in the same in¬ 
strument. fithly. If in writing, they must 
each be contained in the same instrument, 
or in different instruments which refer to 
each other. 6thly. The contract whioh 
contains the covenants or the pr omises 
must be wholly bilateral, or else it must 
clearly appear that the covenants or prom¬ 
ises in question were given and received in 
payment for each other. Tthly. The per¬ 
formance of each of the covenants or 
promises must, it seems, be equally oertain 
in legal contemplation ; ” Uuurd. Sum. 
Cont. § 130. 


When the mutual contracts go to the 
whole of the consideration on both sides, 
they are mutual conditions, the one prece¬ 
dent to the other, but where a covenant 
goes only to a part of the consideration, it 
is not a condition precedent, but an action 
lies for the breach of it; I H. Bla, 273, note ; 

2 W. Bla. 1813 ; 11 Pick. 151 ; 21 N. Y. 547; 

1 Wtos. Saund. 820 e, rules 3 & 4 ; 29 L. J. 
Ex. 73. Professor L&ngdell goes further 
and insists that two promises are not 
mutually dependent unless the performance 
of one is full payment for the performance 
of the other; Lnngd. Sum. Cont. §§ 188, 
188 ; but Professor flam man considers this 
** theory of equivalency,” though “ most 
ingeniously developed, as not *' based on 
satisfactory authority ” ; Harr. Cont. 158. 
This difference of opinion between these 
able writers on the subject is itself suf¬ 
ficient to show that the point is not defi¬ 
nitely settled. Possibly the lack of precise 
authority upon this single point of a subiect, 
of which the substantial principles have 
been settled for more than a century, might 
be considered as fairly indicating that it is 
more interesting than material.—rather 
theoretical than practical. See fl894] App. 
Cas. 266. It should, perhaps, rather be said 
that differences of opinion (of which another 
on a very practical point is noted infra) 
between these two writers who have, more 
than any others, philosophically examined 
the subject, indicate that the generaliza¬ 
tions of Mr. Serjeant Saunders, while con¬ 
taining the essential principles, are to be 
applied only with some modification to 
modern conditions. It is therefore essen¬ 
tial that the student or practitioner in deal¬ 
ing with particular cases should include in 
his researches both the ancient learning and 
the modern investigations which have il¬ 
luminated the topic. To these it is hoped 
that this title may furnish a reference,—it 
is manifestly possible to do little more, in 
the way of critical examination and com¬ 
parison of cases. 

Where a day is appointed for payment of 
money or doing any act, and such day 
must or may happen Before the thing whicn 
is the consideration of the payment or per¬ 
formance of the other act, is to be made or 
done, the promisee are independent; 0 Term 
570; 1 Wms. Saund. 820 b , nils 1; 14 Wend. 
219; 2 Johns. 272 ; 6 id. 78 ; 2 Pick. 800 ; a 
distinction has been drawn, however, as to 
whether the time of the latter payment or 
performance is fixed entirely by reference 
to the former, and when it is so, the first 
is a condition precedent; 6 Cow. 296; 
‘otherwise, if it is to be determined without 
reference to the other; 10 A. & E. 50; 10 
M. & W. 855 ;8C. B. 108. 

It is the second of Serjeant Williams’ 
rales, and the view is supported by Leake 
(Cont, 848), that if the day appointed is to 
happen after the act or payment, the prom¬ 
isee are dependent; the cases cited being 
18 C. B. 87ft and 25 L. J. C. P. 354. The 
view that the last promise to be performed 
is dependent,-—the other not,—is supported 
by Langdell, Summary of Contracts § 122, 
on the authority of Grant v. Johnson, 1 
Beld. 247, which is put directly upon that 
rale. But H&iriman dissents from this 
view and considers the authority relied 
upon by Langdell as “ unsound in its reason¬ 
ing, 7 ’ and he subject* it to severe criticism, 
as the result of what be terms the '* pecu¬ 
liar and erroneous doctrine ” of the New 
York courts; Harr. Cont. 154. In this 
connection it is to be observed also tha t 
the rule thus questioned is not included in 
the f un da m ental raise of construction set 
forth in Bouvier’s Institutes, citing Platt on 
Covenant*, supra. 

If two acts are to be done at the same time 
the promises are mutually dependent; 1 
Wms. Saund. 820 e, rule 5; 9 C. B. 183 ; 9 
Q* B. 104; but each must be capable of per¬ 
formance concurrently, i. e. in a moment 
of time ; the object of both must be an ex¬ 
change of property or right; and it must 
be between the immediate parties to the 
contract and capable of being performed 
at the same place; Langd. Bum. Cont. 8 09 ; 
6 Cow. 296. 

In case of contract/* for payment of pur¬ 


chase money of land by instalments it is said 
that the promises to pay. those instalments 
which become due before the date set for 
the delivery of the deed are absolute and 
independent, and in no way affected by a 
failure to deliver the deed at the time 
specified. But where the deed is to be de¬ 
livered simultaneously with the payment 
of the last instalment, then on payment of 
the previous instalments the tender of the 
deed and the tender of the last instalment 
become mutual concurrent conditions ; 13 
Pick. 281 ; 84 Ill. 448 ; 5 id. 561; 39 id. 354 ; 
Harr. Cont. 158. 

Where a contract is made for the sale of 
goods to be delivered in instalments each 
to be paid for on delivery, it was held that 
the promises were dependent, and the 
failure to deliver one instalment as stipu¬ 
lated released the other party from the 
obligation to accept future deliveries ; 115 
0. S. 188. In this case the supreme court 
reviewed the English cases and considered 
the doctrine of Hoare v. Rennie, 5 H. & N. 
19, as better supported by English authority 
than Simpson v. Crippin, L. R. 8 Q. B. 14, 
and Branat v. Lawrence, 1 Q. B. Div. 344 ; 
the case relied upon to establish this view 
was Bowes y. Shand, 2 App. Cas. 455, and 
it was considered as not contravened by 
Mersey Co. v. Naylor, 9 App. Cas. 434. See, 
also, 97 N. Y. 216; 12 R. I. 82 ; 00 Pa. 182 ; 
contra , 2 Allen 492 ; 25 Am. L, Reg. n. s. 
59; 21 id. 398, n. 

See, generally, Leake, Cont. 344-856; 
Langd. Sum. Cont. 105-147; HarT. Cont. 
152, 160; Cutter v. Powell, and notes, 2 Sm. 
L. Cas., 9th Am. ed. 1212; Benj. Sales, Ben¬ 
nett’s ed. B. 4, pt. 1, and note; 3 B. & S. 
751 ; 32 L. J. Q. B. 204; 11 H. L. Cas. 337. 

INDETERMINATE. That which is 
uncertain, or not particularly designated : 
as, if I sell you one hundred bushels of 
wheat, without stating what wheat. See 
Contract. 

INDIAN'. The name of the aboriginal 
inhabitants of America. 

In general, Indians have no political 
rights in the United States ; they cannot 
vote at the general elections for officers, nor 
hold office. In New York they are con¬ 
sidered as citizens, and not as aliens, owing 
allegiance to the government and entitled 
to its protection ; 20 Johns. 18S, 633. But 
it was ruled that the Cherokee nation in 
Georgia was a distinct community ; 6 Pet. 
515. See 8 Cow.- 189 ; » Wheat. 673; 14 
Johns. 181, 882 ; 18 id. 506. The title of the 
Indians to land was that of occupation 
merely, but could be divested only by 
purchase or conquest; 2 Humph. 19; 1 
Dougl. 548 ; 2 McLean 412 ; 8 Wheat. 571; 
2 Washb. R. P. 521; 8 Kent 378. 

By act of March 8, 1871, no Indian na¬ 
tion or tribe within the United States shall 
be recognized as an independent nation 
with whom it may contract by treaty, but 
prior treaties are not to be thereby impaired. 

By act of March 3, 1885, any Indian com¬ 
mitting upon the person or property of 
another Tniiiaji or any other person, mur¬ 
der, manslaughter, rape, assault with in¬ 
tent to kill, arson, burglary, or larceny, 
within any territory and within or without 
an Indian reservation, is subject to the laws 
of the territory, and shall be tried in the 
same manner and be subiect to the same 
penalties as other persons charged with the 
same crimes; and if such offence be com¬ 
mitted within a reservation in a state, he 
shall be subject to the same laws, etc., as if 
it were committed within the exclusive 
jurisdiction of the United States. This 
act was held constitutional in 118 U. S. 375. 
See 151 U. S. 577; 81 Fed. Rep. 625. 

The crime of murder committed by one 
Cherokee Indian upon the person of another 
within the jurisdiction of the Cherokee 
nation is not an offence against the United 
States; 188 U. 8. 876. 

The indictment, the venue of the trial, 
and the jury on the prosecution of an Indian 
for murder committed in a territory are to 
be according to the territorial laws; 130 
U. S. 848. See 2 Harv. L. Rev. 189; Rep. 
Am. Bar Assn. 1891, 281. 

The provisions in the treaty of February 
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4, 1869, with the Bannock Indians, whose 
reservation was within the limits of what 
is now the State of Wyoming, that “ they 
shall have the right to hunt upon the un¬ 
occupied lands of the United States so long 
as game may be found thereon,” etc., does 
not give them the right to exercise this 
privilege within the limits of that state in 
violation of tho laws : 163 U. S. 504. 

The act of February 8, 1887, provides for 
the allotment of lands to Indians in sever¬ 
alty. By it Indians receiving allotments 
thereby nave the benefit of, and are sub¬ 
ject to, the laws both civil and criminal of 
the state or territory in which they reside. 
Every Indian born in the United States to 
whom an allotment shall have been made 
by this act, or under any law or treaty, and 
any Indian born within the United States 
who has voluntarily taken up his residence 
therein apart from any Inaian tribe and 
adopted the habits of civilized life, is made 
a citizen of the United States, without im¬ 
pairing his right to tribal property. 

An Indian woman who marries a citizen 
of the United States, voluntarily resides 
apart from her tribe, and adopts the habits 
of civilized life, becomes a citizen of the 
United States and of the 6tate in which she 
resides; 57 Fed. Rep. 959 ; but in a few 
states, marriages between white persons and 
Indians are forbidden by statute ; Tiff. Pers. 
& Dorn. Eel. 26. See Citizens; Indian 
Tribe. 

INDIAN COUNTBY. The term 
“Indian country” as used in §§ 2145, 2146, 
Rev. Stats., is not confined to lands to which 
the Indians retain their original right of 
l>ossession, but includes those set apart 
out of the public domain as reservations for, 
and not previously orcupied by, the Indians. 
228 U. S. 244. 

INDIAN DEPREDATIONS ACTS. 

As early as May 19, 1796, an act was passed 
by the United States congress, providing an 
eventual indemnification to citizens of the 
United States for depredations committed 
by Indians in taking or destroying theii 
property ; 1 Sri L. 472. Other acts of a 
similar character were passed from time to 
time. By the act of March 3, 1891, congress 
conferred on the court of claims “ juris¬ 
diction and authority to inquire into and 
Anally adjudicate all claims for property of 
citizens or tbe United States taken or de¬ 
stroyed by Indians belonging to any band, 
tribe, or nation in amity with the United 
States, without just cause or provocation 
on the part of the owner or agent in charge, 
and a at returned or paid for ; ” this em¬ 
braced cases theretofore examined and al¬ 
lowed by the Interior Department, and 
cases authorized to be examined under the 
act of congress making appropriations for 
fulfilling treaty stipulations with various 
Indian tribes for the year ending June 30, 
1886, approved Marcn 3, 1885, and under 
subsequent acts. See 1 Sup. Rev. Stat. 913. 

INDIAN BESBBV ATIONfl. See 

Indian Country. 


INDIAN TRIBE. A separate and dis¬ 
tinct community or body of the aboriginal 
Indian race of men found in the United 
States. 

Such a tribe, situated within the boun¬ 
daries of a state, and exercising the powers 
of government and sovereignty, under the 
national government, is deemed politically 
a state,—that is, a distinct political society, 
capable of self-government; but it is not 
deemed a foreign state in the sense of the 
constitution. It is rather a domestic de¬ 
pendent nation. Such a tribe may properly 
be deemed in a state of pupilage ; and its 
relation to the United States resembles that 


of a ward to a guardian; 5 Pet. 1, 16; 20 
Johns. 193; 3 Kent 308; Story, Const. 
§ 1096 ; 118 U. S. 384 ; 4 How. 567 ; 1 Mc¬ 
Lean 254; 6 Hill 546; 8 Ala. N. 8. 48. “ They 

were and always have been regarded as 
having a semi-independent position when 
they preserved their tribal relations; not 
as states, not as nations, not as possessed of 
the full attributes of sovereignty, but as a 
separate people with the power of regulat¬ 


ing their internal and social relations, dnd 
thus far not brought under the laws of the 
Union or of the state within whose limits 
they resided; ” 118 U. 8. 875. See 168 id. 84. 
Their local self-government is subject to 
the supreme legislative authority of the 
United States ; IB5 U. S. 641. 

The United States has power to pass such 
laws as may be necessary to their full pro¬ 
tection and to punish all offences committed 
against them or by them within their res¬ 
ervation ; 151 U. S. 677. No state can, 
either by its constitution or other legisla¬ 
tion, withdraw the Indians within its 
limits from the operation of the laws of 
congress regulating trade with them ; not¬ 
withstanding any rights it may confer on 
them as electora or citizens ; 8 Wall. 407 ; 5 


a thing may be, not that it has been. An 
indicium can have effect only when a con¬ 
nection is essentially necessary with the 
principal. Effects are known by their 
oauses, but only when the effects can arise 
only from the causes to which they are at¬ 
tributed. When several causes may have 
produced one and the same effect, it is, 
therefore, unreasonable to attribute it to 
any particular one of such causes. 

The term is much used in common law of 
signs or marks of identity : for example, in 
replevin it is said that property must have 
indicia, or ear-marks, by which to distin- 
uish it from other property of the same 
ind. So it is much used in the phrase 
44 indicia of crime,” in a sense similar to 
that of the civil law. 


id. 737, 761. See 53 Minn. 354; nor can it 
authorize leases of Indian lands; 82 Hun 
896. Several Indian tribes within the 
limits of the United States have an organ¬ 
ized government. See Choctaw Nation ; 
Chickasaw Nation ; Cherokee Nation. 
The pueblo Indians of New' Mexico are not 
an Indian tribe within the meaning of the 
acts of congress ; 94 U. S. 614. The Indians 
residing in Maine, whose tribal organiza¬ 
tions have ceased to exist, are not “Indian 
Tribes,” within the treaty-making power 
of the federal government; 84 Me. 465. 
The policy of congress is to vest in the 
courts of the Cherokee nation jurisdiction 
of all controversies between Indians, or in 
which a member, of the nation is the only 
party; 141 U. S. 107. See In Amity; Indian. 

INDIANA. The name of one of the 
states of the United States. 

This state was admitted into the Union by virtue 
of a resolution of congress, approved December 11, 

ldlG. 

The boundaries of (he state are defined, and the 
state has concurrent jurisdiction with the state of 
Kentucky on the Ohio river, and with the state of 
Illinois on the Wabash. As to the soil, the southern 
boundary of Indiana is low-water mark on the Ohio 
river. 

The first constitution of the state was adopted in 
the year IP"* 

INDICARE. In the Civil Law. To 
show or discover. To fix or tell the price 
of a tiling. Calv. Lex. 

INDICATE. Sec Show 

INDICATIF. An abolished writ by 
which a prosecution was in some cases re¬ 
moved from a court-christian to the Queen’s 
Bench. Encyc. Lon. 

INDICATION. In the Law of Evi¬ 
dence. A sign or token ; a fact pointing to 
some inference or conclusion. Bur. Cue. 
Ev. 251, 263. 

That which points to or gives direction to 
the mind ; may be merely a symptom. 
Differs from “show” which means to make 
apparent or clear by evidence, to prove. 16 
A. E. Ency. 2nd ed. p. 239 ; 104 Pa. St. 133. 

INDICATIVE EVIDENCE. This is 
not evidence so called, but the mere sug¬ 
gestion of evidence proper, which may pos¬ 
sibly be secured if the suggestion is followed 
up. Brown. 

ENDICAVIT. A writ or prohibition 
that lay for a patron of a church where the 
clergyman presented by him to a benefice 
is made defendant in an action of tithes 
commenced in the ecclesiastical court of 
another clergyman, where the tithes in 
question extended to the fourth part of the 
benefice ; for in this case the suit belonged 
to the king’s court (t. e. the common law 
court) by the Stat. Westm. 2, c. 5. Cowel. 
The person sued might also avail himself of 
this writ. Toml. 

INDICIA (Lat.)* Signs ; marks. Con¬ 
jectures which result from circumstances 
not absolutely certain and necessary, but 
merely probable, and which may turn out 
not to be true, though they have the ap¬ 
pearance of truth. 

The term is much used in the civil law in 
a sense nearly or entirely synonymous with 
circumstantial evidence. It denotes facta 
which give rise to inferences, rather than 
the inferences themselves. However nu¬ 
merous indicia may be. they only show that 


INDICT. To arouse by tho finding or 
presentment of a grand jury ; to find an 
indictment against. 

INDICTABLE. Capable of being in¬ 
dicted ; liable to be indicted ; as, an indict¬ 
able offender. 

That forms a subject or ground of indict¬ 
ment ; as. an indictable offence. Encyc. 
Diet. 

INDICTED. Having had an indict¬ 
ment found against him. 

INDICTEE. One who is indicted. 
See Inditbe. 

INDICTION. The space of fifteen 
years. 

It was used in dating at Rome and in 
England. The institution of indiction dates 
from the time of Constantine I., Sept. 1, or, 
according to some authorities, Sept. 15, 
312; but the first instance of their use is 
mentioned in the Theodosian Code, under 
the reign of Constantius II. The papal 
court adopted computation by indictions 
about 800, the commencement of the first 
indiction being referred to Jan. 1, 313. The 
first year was reckoned the first of the first 
indiction, and so on till the fifteen years 
afterwards. The sixteenth year was the 
first year of the second indiction; the 
thirty-first year was the first year of the 
third indiction, etc. 

INDICTMENT. In Criminal Prac¬ 
tice. A written accusation against one or 
more persons of a crime or misdemeanor, 
presented to, and preferred upon oath or 
affirmation by, a grand jury legally con¬ 
voked. 4 Bla. Com. 299; Co. Litt. 126; 2 
FLJe, PI. Cr. 152; Bac. Abr. ; Com. Dig. ; 
1 Chitty, Cr. Law 168. 

An accusation at the suit of the crown, 
found to be true by the oaths of a grand 
jury ( q. v.). 

A written accusation of a crime present¬ 
ed upon oath by a grand jury. 

The word is said to be derived from the 
old French word inditer , which signifies to 
indicate, to show , or point out. Its object is 
to indicate the offence charged against the 
accused. Rey, des Inst VAngl. tome 2, p. 
847. 

A presentment and indictment differ; 2 
Inst. 739; Comb. 225. A presentment is 
properly that which the grand jurors find 
and present to the court from their own 
knowledge or observation. Every indict¬ 
ment which is found by the grand jurors is 
presented by them to tne court; and there¬ 
fore every indictment is a presentment, but 
not every presentment is an indictment; 9 
Gray 291 ; Story, Const. § 1784. 

liie essential requisites ot a valid indict¬ 
ment are,— first, that the indictment be 
presented to some court having jurisdiction 
of the offence stated therein; and the in¬ 
dictment must allege specifically that the 
crime was committed within its jurisdic¬ 
tion ; 22 Neb. 418; 25 Tex. App. 453, 454 ; 87 
W. Va. 812 ; second . that it appear to have 
been found by the grand jury of the proper 
county or distriot; f hi ret, that the indict¬ 
ment be found a true bill, and signed by 
the foreman of the grand jury ; fourth , tbat 
it be framed with sufficient certainty ; for 
this purpose the charge must contain a cer¬ 
tain description of the crime or misde¬ 
meanor of which the defendant is accused, 
and a statement of the facts by which it is 
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constituted, so as to identify the accusation; 
Cowp. 082 ; 2 Hale, PI. Cr. 167 ; 4 3. A R. 
194; 4 Bla. Com. 801 ; 4 Oft. 167 ; 26 Tex. 
App. 540 ; it should set out the material 
facta charged against the accused ; 7 Nev. 
153; 140 U. S. 197 ; 124 id. 488; but need 
not specify the stAtute on which founded ; 

Ga. 584. An indictment may charge a 
statutory offence in the language of the 
statute without greater particularity when 
by that means, all that is essential to con 
stitut-e the offence is stated fully anc 
directly, without uncertainty or ambigu¬ 
ity; 17 Or. 858: 100 N. C. 449 ; 86 Kan. 
152 ; 40 La. Anil 170 ; fifth, the indictment 
must be in the English language. But if 
any document in a foreign language, as a 
libel, be necessarily introduced, it should 
be set out in the original tongue, and then 
translated, showing its application ; 6 Term 
163. 

The formal requisites are, — first, the 
trmie. which at common law should always 
be laid in the county where the offence has 
been committed, although the charge be in 
its nature transitory, as a battery ; Hawk, 
pi. Cr. b. 2. c. 25. s. 85. See 74 Cal. 94. 
The venue is stated in the margin thus: 
“City and county of-.to wit.” Sec¬ 

ond, the presentment, which must be in 
the present tense, and is usually expressed 
by tne following formula : “ the grand in¬ 
quest of the commonwealth of-, inquir¬ 

ing for the city and county aforesaid, upon 
their oaths ana affirmations present.” See, 
as to the venue, 1 Ark. 171 ; 9 Yerg. 857; 0 
Mete. 225 ; 92 Cal. 277. Third, tne name 
and addition of the defendant ; but in case 
an error has been made in this respect, it is 
cured by the plea of the defendant; Bac. 
Abr. Misnomer (B), Indictment (G 2); 2 
Hale, PI. Cr. 175 ; 1 Chitty, Pr. 202 ; Ruse, 
& R. 486. Where the defendant's name is 
stated differently in different parte of the 
indictment, it is fatally defective ; 21 Tex. 
App. 848; or where it fails to state his given 
name, or aver that it is not known, a plea 
of misnomer in abatement should be sus¬ 
tained ; 40 Ill. App. 17; 25 Tex. App. 402 ; 
or where it gives a wrong name ; 90 Ga. 95. 
See Idkm Sonans. Fourth, the names of 
third persons, when they must be necessar¬ 
ily mentioned in the indictment, should be 
stated with certainty to a common intent, 
so as sufficiently to inform the defendant 
who are his accusers. When, however, the 
names of third persons cannot be ascer¬ 
tained, it is sufficient, in some cases, to 
state “ a certain person or persons to the 
jurors aforesaid unknown.” 2 Eas t, PI. Cr. 
651, 781 ; 2 Hale, PI. Cr. 181; Plowd. 85 ; 6 
C. dfc P. 773. Fifth , the time when the of¬ 
fence was committed should, in general, be 
stated to be on a specific year ana day. In 
some offences, as m perjury, the day must 
be precisely stated; 2 Wash. C. C. 328; 
but although it iB necessary that a day cer¬ 
tain should be laid in the indictment, yet, 
in general^the prosecutor may give evidence 
of an offence committed on any other day 
previous to the finding of the indictment; 
5S. &R. 316. See 11S. & R. 177; 1 Chitty, 
Cr. Law 217, 224; 17 Wend. 475 ; 2 Dev. 
5C7 ; 6 Miss. 14 ; 4 Dana 496; 1 Cam. & N. 
369; 1 Hawks 460; 84 Ky. 52; 147 Maas. 
539; 80 Tex. App. 480 ; 131 N. Y. 478 ; 140 
U. S. 118. It is not material, except where 
time is of the essence of the offence, to 
charge in an indictment the true day on 
whitman offence was committed, or to prove 
the day as cliarged ; 97 N. C. 402. Sixth, 
the offence should be properly described. 
This is done by stating the substantial cir¬ 
cumstances necessary to show the nature 
of the crime, and next, the formal allega¬ 
tions and terms of art required by law. 
Bteph. Cr. Proc. 156. An omission of mat¬ 
ter of substance in an indictment is not 
aided or cured by verdict; 124 U. S. 488. 
An indictment charging a crime‘‘on or 
about ” a certain date is not defective, these 
words being surplusage, the real date being 
that specifically charged; 44 La. Ann. 828. 

As to the substantial circumstances. The 
whole of the facts of the case necessary to 
make it appear judicially to the court that 
the indictora have gone upon sufficient 
premises should be set forth; but there 


should be no unnecessary matter, nor any¬ 
thing which on its face makes the indict¬ 
ment repugnant, inconsistent, or absurd. 
And if there is no neoessary ambiguity, the 
Court is not bound, it has been observed, to 
create one byj-eading the indictment in the 
only way which will make it unintelligible. 
It is a clear principle that the language of 
an indictment must be construedf by the 
rules of pleading, and not by the common 
interpretation of ordinary language ; for 
nothing indeed differs more widely in con¬ 
struction than the same matter when view¬ 
ed by the rules of pleading and when con¬ 
strued by the language of ordinary lifo ; 16 

Q. B. 846 ; 1 Ad. & E. 448 ; 2 Hale, PI. Cr. 
183 ; Bac. Abr. Indictment (G 1) ; Com, 
Dig. Indictment (G 8); 2 Leach 660 ; 2 Stia. 
1226. Averments of matters not material 
or necessary ingredients in the offeuce 
charged maybe rejected as surplusage ; 51 
N. J. L. 259, An indictment is not insuf¬ 
ficient by reason of any defect or imper¬ 
fection in matter of form only, which shall 
not tend to the prejudice of the defendant ; 
152 U. S. 211. All indictments ought to 
charge a roan with a particular offence, and 
not with being an offender in general; to 
this rule there are some exceptions, as in¬ 
dictments against a common barrator, a 
common scold, and a keeper of a common 
bawdy-house : such persons may be in¬ 
dicted by these general words; 1 Chitty, 
Cr. Law 230, and the authorities there 
cited. The offence must not be stated in 
the disjunctive, 60 as to leave it uncertain 
on what it is intended to rely as an accusa¬ 
tion : as, that the defendant erected or 
caused to be erected a nuisance ; 2 Gray 
501 ; 6 D. <fe R. 143 ; 2 Stra. 900; 2 Roll*, 
Abr. 31. 

There are certain terms of art used, sc 
appropriated by the law to express the 
precise idea which it entertains of the of¬ 
fence, that no other terms, however syn¬ 
onymous they may seem, are capable of 
filling the same office: such, for example, 
as traitorously ( q . r.), in treason ; feloniously 
(q. «.), in felony ; 84 Ky. 854 ; 112 N. C. 848 ; 
115 Mo. 389 ; burglariously ( q. u,), in bur¬ 
glary ; maim {q. v.), in mayhem, etc 

Seventh, the conclusion of the indictment 
should conform to the provision of the con¬ 
stitution of the state on the subject, where 
there is such provision ; as in Pennsylvania; 
Const, art. 5, 8. 11, which provides that ail 
7 prosecutions shall be carried on in the 
name and by the authority of the common¬ 
wealth of Pennsylvania, and conclude 
against the peace and dignity of the same"', 
see 35 W. Vo. 280 ; it is not necessary that 
each count should so conclude ; 31 Tex. Cr. 

R. 294. As to the necessity and propriety 
of having several counts in- an indictment, 
see 1 Chitty, Cr. Law 248 ; Steph. Cr. Proc. 
153; Count ; as to ioinder of several of¬ 
fences in the same indictment, 6ee 1 Chitty, 
Cr. Law 253; Archb. Cr. PI. 60; in one count, 
see 9 Lawy. Rep. Ann. 182, note. A count 
in an indictment may refer to allegations 
in other counts to avoid repetition ; 5 Park. 
Cr. R. 134; 68 Hun 579; 153 U. S. 308. 
Several defendants may, in some cases, be 
joined in the same indictment; Archb. Cr. 
PI. 59; as where one is charged with 
assault with intent to kill, and another as 
accessory before the fact; 66 N. H. 284 ; 
155 Mass. 224 

At common law an indictment cannot be 
amended by the court. It was said by 
Lord Mansfield in Rex v. Wilkes: “ Indict¬ 
ments ore found upon the oaths of a jury, 
and ought only to be amended by them¬ 
selves;” 4 Burr. 2527. The rule has been 
continuously adhered to ; Hawk. P. C. b..2, 
c. 25, § 97 ; Stark. Cr. PI. 287 ; Whart. Cr. 
PI. & Pr. § 90 ; 3 Cush. 279 ; 8 Hawks 184. 
“It is a well-settled rule of law that the 
statute respecting amendments does not. 
extend to indictment; ” Shaw, C. J., in 13 
Pick. 200 ; 3 Hawks 184; and “ an amend¬ 
ment cannot be allowed even with the con¬ 
sent of theprisoner; ” 10 Pick. 120; 4 Park. 
Cr. Rep. 387. The*caption, however, may 
be amended, being, as-it ig said, no part 
of the indictment itself ; 2 McCord 801; 42 
N. J. L. 504 ; 5 Wis. 887. 

In England the rule forbidding an amend¬ 


ment of an indictment has been changed 
by Btat. 14 and 15 Viet. o. 100. In tnis 
country the subject does not rest on the 
common law, but there is also to be consid¬ 
ered the constitutional guaranty to an ac¬ 
cused of a trial, “ on a presentment or in¬ 
dictment by a grand jury.” It was settled 
by the United Stales Supreme Court that in 
the federal courts an indictment cannot be 
amended by the court, both by reason of 
the common-law rule and the constitu¬ 
tional provision ; 121 U. S. 1. The question 
whether the rule could be changed by 
statute was not actually involved, but it 
would seem to be settled in the negative by 
the reasoning of the opinion in that case. 
The question had been considered in some 
state courts, and it has been held that with¬ 
out amendment of the state constitution, 
the legislature may authorize amendment 
of indictments by the court, not changing 
the offence ; 53 Miss. 408 ; 55 id. 484, 528 ; 
in other cases it was held that the legislat¬ 
ure might dispense with or regulate mat¬ 
ter of form ; 29 Mich. 282; 7 Nev. 157; but 
they could not “ dispense with such allega¬ 
tions as are essential to reasonable particu¬ 
larity and certainty in the description of 
the offence ; 45 Ind. 838. 

It is said by Bishop that “if a statute 
should authorize a material amendment to 
be made in an indictment for an offence 
which, by the constitution of the state was 
punishable only by indictment, the statu¬ 
tory direction would be a nullity.” Bish.Cr. 
Proc., 2d ed. § 97 ; 20 Am. L. Reg. N. 8. 446. 

An indiotment may be quashed at com¬ 
mon law for such deflcieucy in body or 
caption as will make a judgment given on 
it against the defendant erroneous, but it is 
a matter of discretion ; Bac. Abr. Indicf- 
ment, K; 1 Chitty, Cr. Law 298 ; Archb. 
Cr. PI. 66. 

After verdict in a criminal case, it will 
be presumed that those facts without proof 
of which the verdict oould not have been 
found were proved, thoagh they are not 
distinctly alleged in the indictment; pro¬ 
vided it contains terms sufficiently general 
to comprehend them in reasonable intend¬ 
ment ; 1 Den. Cr. Cas. 850; 2 C. & K. 868 ; 
1 Tayl. Ev. §78 ; Steph. Cr. Proc. 171. After 
verdict, defective averments in the second 
indictment may be cured by reference to 
sufficient averments in the first count; 2 
Den. Cr. Cas. 840. A single good count in 
an indictment is suffloient to sustain a ver¬ 
dict of guilty and judgment thereon; 58 
N. J. L. 601 ; 94 Ala. 55. 

It is not error to join distinct offences in 
one indictment, in separate counts, against 
the same person ; 155 U. S. 484. 

In an indictment for a statutory offence, 
while it is doubtless true that it is not al¬ 
ways sufficient to use simply the language 
of the statute in describing the offence, yet, 
if such language is, according to the natural 
import of the words, fully descriptive of 
the offence, then it ordinarily is sufficient; 
155 U. S. 488. 

The fact that a grand jury has ignored 
an indictment is not a bar to the subse¬ 
quent finding of a true bill for the same 
offence; 50 Fed. Rep. 918. The finding of 
an indictment must appear from the order 
book of the court in wnich defendant was 
indicted ; if it does not so appear, a verdict 
ainst him will be set aside ; 89 Va. 156 ; 
Fla. 511. The faat that the foreman of 
the grand jury in signing his name to the 
indorsement of “a true bill” used his 
initials instead of his full Christian name, 
is not ground for quashing the indictment; 
4 Ind. App. 588 ; 106 Mo. 111. One cannot 
be convicted of a higher degree of offence 
than that charged in the indictment '; 182 
Ind. 427 ; but there may be a conviction of a 
lesser offence: 12So. Rep. (Fla.)640. 

UTDIOTOB. He who causes another 
to be indicted. The latter is sometimes 
called the indictee. 

INDIFF ERENT. To have no bias or 
partiality. 7 Conn. 229. A juror, an arbi¬ 
trator,and a witness ought to be indifferent; 
and when they are not so they may be 
challenged. Bee 9 Conn. 42. 
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IZNDIGENA (i^at. from indu, old form 
of in, in, and aeno, pigno, to beget). A 
native; born or bred m the same country 
or town. Ainsw. A subject bom. or nat¬ 
uralized by act of parliament. Opposed to 
alienigena. Bymer, to, 15, p, 87 ; Co. Litt. 

8 a. 

INDIGENT. The needy, the poor, 
those who are destitute of property ana the 
means of comfortable subsistence. 16 A. & 
E. Ency. 2nd ed., 239 ; 75 Va. 62. 

A gift * ‘to aid indigent young men” of a 
certain town or state “in fitting themselves 
for the evangelical ministry,” is not void for 
uncertainty. The words “indigent” and 
“evangelical” are sufficiently definite, within 
ordinary intelligence. “They describe a man 
who is without sufficient means of his own, 
and whom no person is bound and able to 
supply, to enable him to prepare himself 
for preaching the Gospel” Anderson: 54 
Conn. 352. 

INDIGENT INSANE. In a statute 
providing for the care of the indigent insane, 
it was held that the term “indigent insane” 
meant all those who had no income over and 
above what was sufficient to support those 
who might be legally dependent on the 
estate. 16 A. & E, Ency. 2nd ed., 239; 119 
N. C. 359. 

INDIRECT EVIDENCE. Evidence 
which doee not prove the fact in question, 
but one from which it may be presumed 

Inferential evidenoe as to the truth of a 
disputed fact, not by testimony of any wit¬ 
ness to the fact, but by collateral circum¬ 
stances ascertained by competent means. 
1 Stark. Ev. 15 ; Wills, Ciro. Ev. 24 ; Best, 
Ev. 21, § 27, note ; 1 Greenl. Ev. § 18. 

INDITES (L. Fr.). In Old English 
Law. A person indicted. Mirr. c. 1,63; 

9 Coke. 

* 

1ND1V1DUUM. (Tat.). In the Civil 
Law. That cannot be divided. Calv. 
Lex. 

INDIVISIBLE. That cannot be separ¬ 
ated. 

The effect of the breach of a contract 
depends in a large degree upon whether it 
is to be regarded as indivisible or divisible; 
t. e. whether it forms a whole, the per¬ 
formance of every part of which ~ is a con¬ 
dition precedent to bind the other party 
or is composed of several independent 
parts, the performance of any one of which 
will bind the other party pro tanto. This 
question is one of construction, and de¬ 
pends on the oircumstanoes of each case; 
and the only test is whether the whole 
quantity of the things concerned, or the 
sum of the acts to be done, is of the essence 
of the contract. It depends, therefore, va 
the last resort, simply upon the intention 
of the parties; 68 Ma. 47; 110 K. C. 251. 
See 90. B. D. 648 ;69 N. 7.848; 151 Fa.584; 
47 N. J. L. 290 ; 40 N. J. Eq. 612; 115 U. 
S. 188 ; 148 Mass. 1; 12 R. I. 82 ; 102 N. Y. 
866 . 

When a consideration is entire and indi¬ 
visible, and it is against law, the contract 
is void tn tolo ; 11 v t. 592 ; 2 W. A 8, 285. 
When the consideration is divisible, and 
part of it is illegal, the contract is void 
only pro tanto. In such case, it has beer 
said, the connection between the different 
contracts is physical, not legal. See, gen- 
er&lly, Harnman, Coot. 182-186; 1 Wall. 
221 . 

To ascertain whether a contract is divis¬ 
ible or indivisible is to ascertain whether 
jt may or may not be enforced in part , or 
paid tn part, without the consent of the 
other party. See Entirety ; Independent 
Promises. 

INDIVISIBLE PROPERTY. Prop¬ 
erty in which the several parts after a division 
would not be worth as much as the property 
would be as a whole, or in an undivided state 
145 Ky. 19, 139 S. W. 1096. 

lUfDlVItJUM (Lat.). That which two 
or more persons hold in common without 
partition; undivided. 


IN DORS AT. In Old Scotch Law, 

Indorsed. 2 Pitc. Crim. Tr. 41. 

INDORSE. To write on the back. 
Bills of exchange and promissory notes are 
indorsed by a party’s writing his name on 
the back. See Indorsement. Writs in 
Massachusetts are indorsed in some cases 
by a person’s writing his name on the back, 
in which case he becomes liable to pay the 
costs of the suit. 

INDORSEE. The person or party to 
whom a bill of exchange is indorsed, or 
transferred by indorsement. See Indorse¬ 
ment. 

INDORSEE IN DUE COURSE. An 

indorsee in due course is one who, in good 
faith, in the ordinary course of business, 
and for value, before its apparent maturity 
or presumptive dishonor, and without 
knowledge of its actual dishonor, acquires 
a negotiable instrument duly indorsed to 
him, or indorsed generally, or payable to 
the bearer. Civil Code, Cal. 8128. 

INDORSEMENT. In Commercial 
Law. That which iB written on the back 
of an instrument in writing and which has 
relation to it. 

Writing one’s name on the back of a prom¬ 
issory note or other negotiable instru¬ 
ment. 20 Vt. 499. 

Written on the back of an original in¬ 
strument, or on an 14 allonge” attached 
thereto, if there be not sufficient space on 
the original paper. 141 III. 461. it need 
not appear that it was physically impos¬ 
sible to indorse on the instrument. It may 
be on another paper when necessity or con¬ 
venience requires it; 16 Wis. 616. 

An indorsement is generally made pri¬ 
marily for the purpose of transferring the 
rights of the bolder of the instrument to 
some other person. It has. however, 
various results, such as rendering the in¬ 
dorser liable in certain events; and hence 
an indorsement is sometimes made merely 
for the purpose of additional security. 
This is called an accommodation indorse¬ 
ment when done without consideration. 

A blank indorsement is one in which the 
name of the indorser only is written upon 
the instrument. It is commonly made by 
writing the name of the indorser on the 
back; 13 3. A R. 815 ; but a writing across 
the face'may answer the same purpose; 19 
Pick. 68; 16 East 12. Its effect is to midee 
the instrument thereafter payable to bearer; 
Byles, Buis *151. 

A conditional indorsement is one made 
subject to some condition without the per¬ 
formance of which the instrument will not 
be or remain valid. 4 Taunt. 30. A bill 
may be indorsed conditionally, so to im¬ 
pose on the drawee who afterwards accepts 
a liability to pay the bill to the indorsee or 
his transferees m a particular event only; 
Byles, Bills *150. An indorsement on a 
note, making it payable on a contingency 
does not affect its negotiability ; 15 Wend. 
562. 

An indorsement tn full, or a special in¬ 
dorsement , is one in which mention is made 
of the name of the indorsee. Chitty, Bills 
170. The omission of the words “ or 
order” is not material, for the endorsee 
takes it with all its incidents, including its 
negotiable quality ; Byles, BiHa *151. 
The omission of the words 44 or cider” in 
a special indorsement will not restrain the 
negotiability of a bill; 2 Burr. 1216; 1 
Stra. 557. 

A qualified indorsement is one which re¬ 
strains, or limits, or qualifies, or enlarges 
the liability of the indorser, in any manner 
different from what the law generally im¬ 
ports as his true liability, deaucible from 
the nature of the instrument. Chitty, 
Bills 201; 7 Taunt. 160. The words com¬ 
monly used are sans recours, without re¬ 
course ; 2 Blass. 14. An indorsement with¬ 
out recourse, or at the indorsee’s 44 own 
risk,” will not expose the indorser to any 
liability ; 30 Mo. 196 ; 12 Wis. 689 ; 2 Allen 
434 ; 46 Pa. 140; 1 Cow. 512. But such an 
indorsement warrants the genuineness of 
all prior signatures ; 18 Ohio St. 516; that 
the indorser has title to the note ; 6 Leigh 


230; ihat the note is valid between the 
original parties, and not illegal, or with¬ 
out consideration ; 59 Me. 437 ; 22 Kan. 
157 ; and that the parties were competent 
to contract; td. The assignment without 
recourse leaves the assignor liable as 
vendor; 40111. App. 108. 

A restrictive indorsement is one which 
restrains the negotiability of the instru¬ 
ment to a particular person or for a partic¬ 
ular purpose; 1 Rob. La. 222. Such are 
44 Pay A. B. or order, for my use,” or “ for 
my account,” or 44 only.” 

By the law merchant, bills and notes pay¬ 
able to order can be transferred only by in¬ 
dorsement ; 16 Mass. 814; 78 Ill. 485 ; 68 
Ga. 880; 101 U. S. 88; 17 Fed. Rep. 575 ; 
Sto. Prom. N. § 120; 34 Kan. 223. Indorse¬ 
ment is not complete before delivery of the 
note; 24 Conn. 333 ; 15 Colo. 440 ; hence 
the word indorsee in a declaration on a bill 
imports a delivery ; Wood’s Byles, Bills 
§ 153. 

An instrument promising to pay a sum 
certain with interest, as per annexed cou¬ 
pons, reciting that note and coupons were 
secured by mortgage, was negotiable ; but 
an indorsement, “ for value received, we 
hereby assign and transfer the within bond, 
together with all our interest in, and rights 
under the same, without recourse,” was not 
a commercial indorsement, but a mere as¬ 
signment passing an equitable interest sub¬ 
ject to the defences of the makers, and the 
negotiability of the instrument was therehy 
destroyed, and the subsequent indorsement 
of the transferee did not make him liable 
for payment in the absence of any independ¬ 
ent contract; 59 Fed. Rep. 853. 

When, by such an assignment, the legal 
title is left in the payee, the equitable inter¬ 
est merely passing to the transferee, it neces¬ 
sarily follows that the negotiable character 
of the instrument is destroyed ; 39 Mich. 
171. And a subsequent indorsement by the 
transferee does not, in the absence of a spe¬ 


cial contract, render him liable ; Dan. Neg. 
Inst. 666 ; 4 Watts 400 ; 44 Pa. 454 ; 126 ta. 
194. The indorsement of a non-negotiabU 
note without proof of a special contract to 
become responsible means nothing and 
creates no liability ;4 Greene (la.) 834; Dan. 
Neg. Inst. 709. See also 6 Kan. 490; 52 
Mien. 525 ; 71 Mo. 627. The person making 
such indorsement guaranties the note to be 
genuine, and that it is what it purports to 
oe ; nothing more. He does not guaranty 
its payment, although he might do this by 
independent oontract expressed in the con¬ 
tract or otherwise; 1 Greene (la.) 884. 

The effeot of the indorsement of a nego¬ 
tiable promissory note or bill of exchange 
is to transfer the property in the note to 
the person mentioned in the indorsement 
when it is made in full; 80 S. C. 856; or to' 
any person to whose possession it may law¬ 
fully come thereafter even by mere delivery, 
when it is made in blank, so that the pos¬ 
sessor may sue upon it in his own name at 
law, as well as if he had been named as the 
payee; 11 Pet. 90; 2 Hill N. Y.80 ; 34Neb. 
908; 1 Miso. Rep. 91 ; 8C. C. App. 428. 

Aoy person who has possession of the in¬ 
strument is presumed to be the legal bona 
fide owner for value, until the contrary is 
shown ; 60 Ill. 299. 

The payee of a note can restrain its ne¬ 
gotiability, but a subsequent indorser can 
revive its negotiable quality ; 1 Bay 160. 

The parties are presumed to stand to each 
other in the relations in which their names 
appear. Where the holder has knowledge, 
the facts may be shown as between him ana 
the other parties; 42 N. H. 9. 

An indorsement on the last day of grace 
is good; 86 N. H. 278; contra, 11 Gray 89. 
An indorsement is presumed to be of the 
same date as the instrument ; 16 Ind. 265 ; 
28 HI. 897; or at least to have been made 
before maturity; 58 Tex. 186; 94 U. S. 


I W* , 

An indorsement may be made before the 
bill or note itself, and so render the in¬ 
dorser liable to all subsequent parties; 
Byles, Bills *167; 80 Md. 284. A blank in¬ 
dorsement upon a blank piece of paper, with 
intent to give a person credit, is, in effect, 
a letter of credit; if a promissory note is 
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Afterwards written on the paper, the in¬ 
dorser cannot object; Dougl. 496; 6 Ora, 
149; but if the holder had notice of any 
fraud he oanuot fUl in the blanks ; 8 Q. B. 
D. 648. 

When the indorsement is made before the 
note becomes due, the indorsee and all sub¬ 
sequent holders are entitled to recover the 
face of the note against the maker, without 
any right on his part to offset claims which 
he'raav have against the payee ; or, as it is 
frequently stated, the indorsee takes it free 
of all equities between the antecedent par¬ 
ties of which he had no notice ; 8 M. AW. 
604 ; 8 Conn. 505; 13 Mart. La. 150; 16 Pet. 

1. The indorser of a prom isaory note before 
maturity without recourse is responsible 
thereon if the note is fraudulent, fictitious, 
or forged ; 32 Neb. 773. 

An indorsement admits the signatures and 
capacity of every prior party ; Bylee, Bills 
*155. 

The blank indorsement of a nonrnegotla- 
ble bill has been held to operate as the draw¬ 
ing of a bill payable to bearer ; 33 L, J. Q. 
B. 209. The indorsement of a non-negotia¬ 
ble note by a payee operates to assign the 
payee's rights to the indorser, who takes the 
former's place ; 33 W is. 427. 

After a bill is due, the indorsee takes it 
on the credit of the indorser and subject to 
all equities ; 4 M. & G. 161 ; as was sand by 
Lord Ellen borough, “ it comes disgraced to 
the indorsee ;" 1 Campb. 19. But the maker 
run only set up such defences as are con¬ 
nected with the note, not those arising out 
of an independent transaction ; 35 Mo. 99 ; 

3 H. & N. 891; such as set-off as against 
the holder; 15 la. 78; 10 Exch. 572. It is 
otherwise as to a check .which may be trans¬ 
ferred by indorsement after it is payable ; 
Byles, Bills *171; but taking a check six days 
old is a circumstance from which the jury 
may infer fraud ; 9 B. & C. 388. A note 
payable on demand is not to be taken a* 
overdue without some evidence of demand 
of payment and refusal; 4 B. A C. 327 ; 
although it is several years old and no inter¬ 
est has been paid on it; Byles, Bills *171 ; a 
promissory note payable on demand is in¬ 
tended to be a continuing security ; 9 M. A 
W. 15; but it has been held to be overdue 
and dishonored after a reasonable time ; C 
Mich. 401; so after three months ; 41 N. Y. 
581 (but see 42 Barb. 50); after ten months ; 
41 Vt. 24. 

A bill or note cannot be indorsed for part 
of the amount due the holder, as the law 
will not permit one cause of action to be cut 
up into several, and such an indorsement 
is utterly void as such, but when it has been 
paid in part, it may be indorsed as to the 
residue ; 38 Tex. 8u5. 

Indorseis, also, unless the indorsement be 
qualified, become liable to pay the amount 
demanded by the instrument upon the fail¬ 
ure of the principal, the maker of a note, or 
the acceptor of a bill, upon due notification 
of such failure, to any subsequent indorsee 
who can legally claim to hold through the 
particular indorser ; Story, Bills § 224. 

The indorsement of a draft to a fictitious 
indorsee is usually treated as making it pay¬ 
able to bearer ; see Fictitious Payee ; 140 
N. Y. 556 ; but it is said not to be so unless 
the maker knows the payee to be fictitious 
and actually intends the paper to be made 
payable to a fictitious person ; 36 S. W. Rep. 
(Tenn.) 887: 126 N. Y. 818 ; 46 OhioSt. 512; 
contra, 26 Kan. 691. 

In most of the cases a person not a party 
to the instrument who writes hi« name on 
the back of it before delivery i 9 in many 
states considered an original promisor ; 86 
Me. 147 : 9 Mass. 814 ; 80 Mo. 225 ; 14 Tex. 
275; 20 Vt. 855; but in Pennsylvania one 
who indorses before the payee is not liable 
to the payee, though he is to a subsequent 
indorser ; and it cannot be shown by parol 
that he was a guarantor to the payee *, 59 
Pa. 144. The cases on the effect or irregular 
indorsements are very numerous and con* 
flicting in different states. Bee Wood's 
Byles, Bills 150, note 7, where they are col¬ 
lected. 

A plaintiff, inBuing the first indorsee may 
omit to state in his declaration all the in¬ 
dorsements but the first, indorsement in 


blank, and aver that the Amt blank indorser 
indorsed directly to himself; but in such 
t’;ise all the intervening indorsements must 
bestruok out; Byles, Buis*155 ; 20 La. Ann. 

377. 

An indorsement by an officer of a corpo¬ 
ration, where the fact appears on the instru¬ 
ment, does not render him individually 
liable ; 39 La. Ann. 818. 

An indorsement by one of several exeou- 
tora will not transfer the property ; 2 C. A 
K. 37 ; 9 Mass. 320 ; oonfra, in case of ad¬ 
ministrators ; 8 J. J. Mar. 446; and see 9 
Cow. 84. An executor cannot complete his 
testator's indorsement by delivering the in¬ 
strument, which has already been signed 
by the testator ; Wood’s Byles, Bills 58 ; 1 
Exch. 32. 

By the general law merchant, the indors¬ 
er of a negotiable instrument is bound in¬ 
stantly, and may be sued after maturity, 
upon demand and notice of non-payment. 
But by the statutes of some of the states 
the maker must first be sued and his -prop¬ 
erty subjected ; 1 Col. 885 ; 54 Ill. 849, 472 ; 
43 Miss. 46. 

The effect of acceptance upon a bill is to 
remove the acceptor to the head of the list 
as principal, while the drawer takes his 
place as first indorser. 

A recent course of decisions with respect 
to restrictive indorsement has given rise to 
much discussion, resulting in so general a 
change in clearing-house rules as to amount 
to a revolution in banking methods. 

The litigation arising from the relations 
between a bank, its depositor, and the in¬ 
dorsee of a check or draft commences with 
the early English case of Price v. Neal, fol¬ 
lowed in England and this country, in 
which it was held by Lord Mansfield that 
if the drawee pays a bill which be after¬ 
wards finds to oe forged, he has no recourse 
against an innocent indorser; 3 Burr. 1354 ; 
nor has a bank which paid a forged check ; 
Taunt. 76 ; 1 Binn. 27. See also 10 Wheat. 
333 ; 59 Hun 495. The precise principle on 
which the doctrine oi Price v. Neal was 
founded, has been a subject of varying 
opinion and the different theories concern¬ 
ing it, as also a voluminous citation of the 
cases, will be found in an artiole bv Profes¬ 
sor J. B. Ames in 4 Harv. L. Rev. 297. An 
extended review and discussion of the cases 
will also be found in Keener, Quasi-Cont. 
154, note 1. While it is true that a bank 
pays a forged check at its own peril, if the 
depositor be free from negligence; 126 N. 
Y. 319 ; it was held that no title passed 
through a forged indorsement, and hence 
payment by a bank made on the faith of it 
may be recovered from an indorsee even if 
bona fide for value ; 1 Hill 290. 

A late decision has had a very far-reach¬ 
ing effect with respect to the effect of re-^ 
strictive indorsements. 

What has been characterized as “ the 
doctrine, newly announced by the courts,” 
has been thus started : “ Where a draft is 
indorsed to a bank for collection or for ac¬ 
count of the indorser, the form of indorse¬ 
ment carries notice to the bank of payment 
that the bank to whom the paper is thus 
indorsed is a mere agent of the indorser to 
collect, having no proprietary interest in 
the paper; hence if the paper turns out to 
be forged (i. e. raised in amount, or payee’s 
indorsement forged), the agent bank's own 
indorsement la not a guaranty of genuine¬ 
ness, and it is under no liability to repay 
the amount collected, after it has paid the 
same over to its principal.” 13 Banking L. 
J. 75. 

The first case was Park National Bank v. 
Seaboard National Bank, 114 N. Y. 28, and 
this, it was q&id at a convention of bankers, 
" proved a revelation to many of us, and 
pointed out the great danger which lurked 
in checks and other paper having restric¬ 
tive indorsements,” and the second case, 
National City.Bank of Brooklyn v. Westcott, 
118 N. Y. 468, wijs said " to have opened the 
eves of banks, heretofore unacquainted with 
the decision (of the Seaboard Bank case), to 
the real status of liability in case of re¬ 
strictive indorsement address of S. G. 
Nelson, 13 Bkg. L. J. 445. The same doc¬ 
trine was followed in other cases, so that it 


is fully established in New York and some 
other states and in the Federal circuit court; 
45 Fed. Rep. 887 ; 70 id. 282 ; 129 N. Y. 647 ; 
70 Mo. 648 ; 90 Hun 285 ; 62 N. W. Rep. 
(Minn.) 827 ; 17 S. W. Rep. (Mo.) 082; and 
the basic principle of these decisions was 
already approved by the United States su¬ 
preme court, which held that " the words 
* for collection ’ evidently had a meaning. 
That meaning was intended to limit the ef¬ 
fect whioh would have been given to the 
indorsement without them, and warned the 
party that, contrary to the purpose of a 
general or blank indorsement, this was not 
intended to transfer the ownership of the 
note or its proceeds.” 1 Wall. 166, 178; 
which was followed in a case of indorse¬ 
ment" for collection ” ; 148U, S. 50 ; and as 
to an indorsement " for account,” it was 
said, " It does not purport to transfer the 
title of the paper, or tne ownership of the 
money when received ; ” 102 U. S. 658. In 
one state the contrary view has been taken 
and the bank of deposit of & draft with a 
forged indorsement, although a mere " in¬ 
dorsee for collection,” was held liable to 
refund to its correspondent bank which had 
paid the money ; 8 Colo. 49. See 64 Fed. 


Rep. 708. 

The resuit of the decisions cited was the 
general adoption of a rule by most of the 
clearing-house associations, substantially 
like that of New York, excluding, from the 
exchanges, paper having a qualified or re¬ 
stricted indorsement, such as " for collec¬ 
tion” or " for account of,” unless the same 
was guaranteed. In Chicago such paper wa, 
absolutely excluded. The result has been 
to make the question, what is a restric¬ 
tive indorsement, one of vital importance 


and the judicial opinion is not uniform. 
The following have been held to be restric¬ 
tive : " for collection ; ” 1 Wall. 166,178 ; 26 
Md. 520 ; “ for account;” 102 U. S. 058 ; 
“ for my use; ” 5 Blass. 548 ; “ credit my 
account; ” 1 Bond 887 ; " Pay to P. or or¬ 
der only; ” 4 Calk 411; " for deposit; ” 50 
Fed, Rep. 647 (contra, 77 Ala. 168); "for 
deposit to the credit of; ” 87 Ga. 45 ; contra 
(by a divided court), 79 Md. 192; but while 
the presumption is that it is restrictive, the 
bans may 9how by extrinsic evidence that 
it was not so, either by reason of a special 
agreement; 50 Fed. Rep. 647; or because 
the proceeds were possea to the depositor's 
creait and subject to check before collec¬ 
tion ; 89 Ga. 100. 

Where a bank to which a forged check was 
sent for collection credited the person send¬ 
ing it with the amount, without actually 
remitting the money, it could, on discover¬ 
ing the forgery, charge back the amount ; 
15 So. Rep. (Ala.) 440. See articles criti¬ 
cally reviewing the cases, in the latter of 
which the conclusion is reached that an in¬ 
dorsement for deposit is restrictive; 13 
Banking L. J. 361,429; and see also Norton, 
Bills AN. 123; Daniel, Neg. Instr. §§ 638-7, 
698. 


See Guaranty ; Bills op Exchange ; 
Promissory Notes ;. Negotiability. 

In Criminal Law. An entry made 
upon the back of a writ or warrant. 

When a warrant for the arrest of a per¬ 
son charged with a crime has been issued 
by a justice of the peace of one county, 
which is to be exeouted in another county, 
it is necessary, in some states, that it should 
be indorsed by a justice of the county where 
it is to be executed: this indorsement is 
called backing. See In Full. 


INDORSER. The person who makes 
an indorsement. 

The indorser of a bill of exchange, or 
other negotiable paper, by his indorsement 
undertakes to be responsible to the holder 
for the amount of the bill or note, if the 
latter shall make a legal demand from the 
payer, and, .in default of payment, (rive 
proper notice thereof to the indorser. Rut 
the indorser may make his indorsement 
conditional, which will operate as a trans¬ 
fer of the bill if the condition be performed ; 
or he may make it qualified, so that he 
shall not be responsible on non-payment by 
the payer; Chitty, Bills 179, 180. 

To make an indorser liable ou his indorse- 
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ment to parties subsequent to his own in¬ 
dorsee, the instrument must be commercial 
paper; for the indorsement of a bond or 
single bill will not, per u, create a respon¬ 
sibility ; 18 S. & R. 811. See Story, Bills 
802 ; 11 Pet. 80. 

When there are several indorsers, the first 
in point of time i& generally, but not al¬ 
ways, first responsible; there may be cir¬ 
cumstances which will cast the responsibil¬ 
ity. in the first place, as between tnem, on 
a subsequent indorsee; 5 Munf. 252; 69 
Md. 352 ; 72 Mich. 393. 

The fact that an indorsee, when he puts 
his name on a draft, diet not think it would 
render him liable as an indorser, will not 
relieve him; 52 N. W. Rep. (Ia.) 559. 
Where the owner and holder of a promis¬ 
sory note after maturity Bells and indorses 
the note, signing his name after that of the 
original payee, he is an indoreer and not a 
joint malcer ; 44 Kan. 594. See Indorse¬ 
ment. 

One who transfers the title to negotiable 
paj>er And assumes a conditional liability 
thereon by an indorsement; and Also, in :t 
less exact sense, one who by a writing upon 
the paper assumes the liability of an indorser 
without transferring the title. 4 A. & E. 
Ency. 2nd ed.. 257 ; Chalmers, Bills of Exch., 
5th Eng. ed., 6. 

INDUCEMENT. In Contracts. The 

benefit which the promisor is to receive 
from a contract is the inducement for mak¬ 
ing it. 

In Criminal Law. The motive. Con¬ 
fessions are sometimes made by criminals 
under the influence of promises or threats. 
When these promises or threats are made 
by persons in authority, the confessions can¬ 
not be received in evidence. See Confes-' 
SION. 

In Pleading. The statement of matter 
whws* is introductory to the principal sub¬ 
ject of the declaration or plea, and which is 
necessary to explain or elucidate it. Such 
matter as is not introductory to, or neces¬ 
sary to elucidate the substance or gist of, 
the declaration, plea, etc., nor collaterally 
applicable to it, is surplusage. 

An inducement is, in general, more a 
matter of convenience than of necessity, 
since the same matter may be stated in tne 
body of the declaration ; but by its use con¬ 
fusion of statement is avoided; 1 Chitty, 
PI. 259. 

But in many cases it is necessary to lay 
a foundation for the action by a statement 
by way of inducement, of the extraneous oi 
collateral circumstances which give rise to 
the plaintiff's claim. For instance, in an 
action for a nuisance to property in the pos¬ 
session of the plaintiff, the circumstances of 
his being possessed of the property should 
be stated as inducement, or by way of in¬ 
troduction to the mention of tne nuisance ; 
1 Chitty, PI. 292 ; Steph. PI. 257 ; 3ae. Abr. 
Pleas , etc. (I 2). 

When a formal traverse is adopted, it 
should be introduced with an inducement, 
to show that the matter contained in the 
traverse is material; 1 Chitty, PI. 38. See 
Traverse; Innuendo; Colloquium. 

In an indictment there is a distinction 
between the allegation of facts constituting 
the offence, and those which must be 
averred by way of inducement. In the 
former case, the circumstances must be set 
out with particularity ; in the latter, a more 
general allegation is allowed. An 4 ‘ induce¬ 
ment to an offence does not require so much 
certainty.” Com. Dig. Indictment (O 5). 
In an indictment for an escape, “ debito 
modo commissua " is enough, without show¬ 
ing by what authority ; and even “ com- 
missus" is sufficient; 1 Ventr. 170. So, in 
an indictment for disobedience to an order 
of justices for payment of a church-rate, 
an averment, by way of inducement, that 
a rate was duly made as by law required, 
and afterwards duly allowed, and that the 
defendant was by it duly rated, was held 
sufficient, without setting out the facts 
which constituted the alleged due rating, 
etc., although in the statement of the or- 
f ence itself it would not have been sufficient; 
•1 Den. Cr. Cas. 222. 


LNDUCL® (Lat.). In Civil Law. A 
truce; cessation from hostilities for a 
time agreed upon. Also, such agreement 
itself. Calv. Lex. So in international 
law ; Grotius, de Jure Bell . lib. 3, c. 2, § 
11; Huber, Jur. Civit. p. 743, § 22. 

In Old Praotice. A deUy or indul- 

S ence allowed by law. Calvinus, Lex. ; 

>u Cange; Bract, fol. 352 b ; Fleta, lib. 4, 
c. 5, § 8. See Bell. Diet.; Burton, Law of 
Scotl. 561. So used in old maritime law ; 
e. g. an inducice of twenty days after safe 
arrival of vessels was allowed in case of 
bottomry bond, to raise the principal and 
interest; Locceivus, de Jure Marii. lib. 2, 
c. 6, § 11. 

LW DU Cl® LEG A XiES (Lat. ). In 
Scotch Law. The days between the cita¬ 
tion of the defendant and the day of ap¬ 
pearance ; the days between the teste day 
and day of return of the writ. 

INDUCTIO. In the Civil Law. Oblit¬ 
eration, by drawing the pen or stylus over 
the writing. Dig. 28, 4; Calv. Lex. 

INDUCTION. In Ecclesiastical 
Law. The giving a clerk, instituted to a 
benefice, the actual possession of its tem¬ 
poralities, in the nature of livery of seisin. 
Ayliffe, Parerg. 299. 

INDULGENCE. Forbearance (q . v.); 
delay in enforcing a legal right. 

As to the effect on the discharge of a 
surety of giving indulgence to a debtor, 
see Suretyship. 

INDULTO. In Spanish Law. The 

condonation or remission of the punish¬ 
ment imposed on a criminal for his offence. 
L. 1, t. 32, pt. 7. This power is exclusively 
vested in the king. 

The right of exercising this power has 
been often contested, chiefly as impolitic 
for the reason set forth in the following 
Latin verses :— 

“ Plus ssope nocet patieotla regia 
uam rigor: file rxxtet paucis; hsec lncitatomaes, 
um se Ferre suos sperant impune reatus.” 

INDUSTRIAL INSURANCE. Sec 

Insurance. 

INDUSTRIAL AND PROVIDENT 
SOCIETIES. Societies formed in Eng¬ 
land for carrying on any labor, trade, or 
handicraft, whether wholesale or retail, in¬ 
cluding the buying and selling of land, and 
also (but subject to certain restrictions) the 
business of banking (I. and P. Soc. Act, 
1876,6). Such a society (which mu9t consist 
of seven persons at least) when registered 
under the act becomes a body corporate 
with limited liability, and with the word 
“limited” os the last word in its name 
(id. 7, 11), and is regulated bj'rules pro¬ 
viding for the amount of the shares, the 
holding of meetings, the mode in which 
the profits are to be applied, etc.; id. 0 

In English Law. These are societies 
which arc regulated by the English Industrial 
and Provident Societies Acts. 1893 to 1913. 
The Act of 1893, which repealed, rc-enacted, 
and amended the previous legislation on the 
subject, defines an industrial and provident 
society which may be registered under that act 
as “a society for carrying on an} r industries, 
businesses or trades specified in or authorized 
by its rules, whether wholesale or retail, 
and including dealings of every description 
with land,” and provides that no member, 
other than another such registered society, 
may have an interest exceeding £200 in the 
shares of such society, and that the business 
of banking is to be carried on subject to the 
provisions of the act. Such a society (which 
must consist of seven persons at least), when 
registered under the act becomes a body 
corporate with limited liability, and with the 
word “limited" as the last word in Its name 
and is regulated by rules, providing for the 
holding of meetings, the appointment of 
officers, the mode in which the profits are 
to be applied, etc. Down to 1918 such 
societies, subject to compliance with certain 
conditions, were exempted from income tax, 
but by the Income Tax Act of 1918, became 
taxable. 


Industrial and provident societies origi¬ 
nated in.the adoption of the principle of 
cooperation by working men for the purpose 
of buying goods for their own consumption 
at wholesale prices and selling them among 
themselves at a price sufficient to pay the 
expenses and realize a small profit. Many 
such societies also offer inducements for 
saving, by having the capital divided into 
shares of a small amount payable by weekly 
or monthly instalments. &ometimes part 
of the profits is applied in paying interest at 
a certain rate on the shares, and the balance 
for any purpose authorised by the Friendly 
Societies Acts. Sometimes also the shares 
are not transferable, but the investment of 
each member is accumulated for the benefit 
of his family. Bvrne. 

INDUSTRIAM, PER (Lat.). A quali¬ 
fied property in animals feres natures may 
be acquired per industriam, i. e. by a 
man's reclaiming and making them tame 
by art, industry, and education ; or by so 
confining them within his own immediate 
power that they cannot escape and use 1 
their natural liberty. 2 Steph. Com. 5. By 

exertion or labor. Anderson. 

INE, LAWS OF. The earliest laws 
of the Kingdom of Wessex. They were 
probably promulgated between 688 and 
694. Here are some of them : “If any one 
within tne borders of our Kingdom commits 
an act of robbery or seizes anything with 
violence, he shall restore the plunder and 
pay a one of 60 shillings.” “The wergeld 
of a Welsh horseman who is in the King’s 
service and can ride on his errands shall be 
200 shillings,” etc. Byrne. The iuii text 
of the laws, with an English translation, will 
be found in “The Laws of the Errlie3t 
English Kings,” edited by F. L. Attenbor¬ 
ough (1922), at p. 36. 

INEBRIATE. Bee Habitual Drunk¬ 
ard. 

INEBRIETY. See Dipsomania 
Drunkenness. 

INELIGIBILITY. The incapacity to 
be lawfully elected; disqualification to 
hold an office if elected or appointed to it. 
23 Wis. 99. 

This incapacity arises from various 
causes ; aDd a person may be incapable of 
being elected to one office who may be 
elected to another; the incapacity may 
also be perpetual or temporary. 

Among perpetual inabilities may be rcok- 
oned, the inability of women to be elected 
to certain public offices ; and of a citizen 
born in a foreign country to be elected 
president of the United States. 

Among the temporary inabilities may be 
mentioned, the holding of an office declared 
by law to be incompatible with the one 
sought; the non-payment of the taxes re¬ 
quired by law ; the want of certain prop¬ 
erty qualifications required by the con¬ 
stitution ; the want of ago, or being too 
old. 

A 9 to the effect on an election of the 
candidate having the highest number of 
votes being ineligible, see Election. See 
also Eligibility. 

INEVITABLE ACCIDENT. A term 

used in the civil law, nearly synonymous 
with fortuitous event. 10 Miss. 572. 

Any accident which cannot be foreseen 
and prevented. Though used as synony¬ 
mous with act of God(g. v.), it would seem 
to have a wider meaning, the act of God 
being any cause which operates without 
aid or interference from man ; 4 Dougl. 287, 
290, per Lord Mansfield; 21 Wend. 198 ; 8 
Blackf. 222 ; 2 Ga. 849 ; 10 Miss. 572. In 
Story on Bailments § 489, the two phrasee 
are treated as synonymous, but in a later 
edition, the editor, Judge Bennett, notes the 
distinction just mentioned and considers 
the phrase inevitable accident one of wider 
significance. See 41 Pa. 879, where this 
and similar expressions are discussed and 
distinguished ; >Vebb, Poll- Torts 160. 

Inevitable accident is a relative term 
and must be construed not absolutely but 
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reasonably with regard to tbe ciroum- 
etanoee of each particular case, and where 
bavins reference to a collision, it may be 
renamed ae an occurrence which the party 
charged with the collision could not possi¬ 
bly prevent by the exercise of ordinary 
care, caution, and maritime shill ; 2 Wall. 
560 ; 2 E. L. & E. 569. With reference to 
this subject Chief Justice Drake said that 
inevitable accident occurs only when the 
dimeter happens from natural causes, with¬ 
out negligence or fault on either side; and 
when both parties have eudeavored, by 
every means in their power, with due care 
and caution, and with a proper display of 
nautical skill, to prevent the occurrence of 
the accident; 42 Ct. Cl. 491 ; 24 How, 807. 

Where a rat made a hole in a box where 
water was collected in an upper room, so 
that the water trickled out and flowed on 
the plaintiff’s goods in a lower room ; L. R. 

6 Ex. 217: where pipes were laid down with 
plugs, properly made, to prevent the pipes 
bursting, and a severe frost prevented the 
plugs from acting and the pipes burst and 
flooded the plaintiff’s cellar; 11 Ex. 781 ; 
where a horse took fright without any 
default in the driver or any known propen¬ 
sity in tbe animal, and tne plaintiff was 
injured ; 8 Esp. 583; where a horse, trav¬ 
elling on the highway, became suddenly 
frightened at the smell of blood ; 80 Wisc. 
257 ; where a horse, being suddenly fright¬ 
ened by a passing vehicle, became un¬ 
manageable and injured the plaintiffs 
horse ; 1 Bingh. 13 ; where a mill dam, 
properly built, was swept away by a freshet 
of unprecedented violence ; 8 Cow, 175 ; it 
was held that no action would lie ; other¬ 
wise when the falling of the tide caused a 
vessel to strand, as this could have been 
foreseen ; 42 Cal. 227. A bailee is exempt 
from liability for loss of the consigned 
goods arising from inevitable accident; he 
may, however, enlarge his liability by con¬ 
tract ; 150 U. S. 812. 

ERTAU8TATTJ8. In Old English 
Law. Exposed upon the sands, or sea¬ 
shore. A species of punisment mentioned 
in Hengham. Co we I. 

I WPAlfTA (Lat.). Infamy ; ignominy 
or disgrace. 

By xnfamia juris is meant infamy estab¬ 
lished by law as the consequence or crime ; 
xnfamia facti is where the party is supposed 
to be guilty of such crime, but it had not 
been judicially proved. 17 Mass. 515, 541. 

INF AMIS (Lat.). In Roman Law. 

One who, in consequence of the applica¬ 
tion of a general rule, and not by virtue of 
an arbitrary decision of the censors, lost 
his political rights but preserved his civil 
rights. Savigny, Droit Rom. § 79. 

LN FAMOUS CRIME. A crime which 
works infamy in one who has committed it 
The fifth amendment of the constitu¬ 
tion of the United States declares that, with 
certain exceptions not here material, “ no 
person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a 
presentment or indictment of a grand 
jury.” A similar provision Is contained in 
many of the state constitutions, although 
in some later ones there is a tendency to 
abridge the common-law strictness of re¬ 
quiring indictment by a grand jury. 

It is settled that the provision of the 
federal constitution above quoted restricts 
only the United States so that a state may 
authorize an offence—capital or infamous 
—to be prosecuted by information ; 21 La. 
Ann. 574 ; this rule of construction Has been 
uniformly applied to the general restric¬ 
tions contained in the first eight amend¬ 
ments ; 7 Pet. 243; 2 Cow. 815; 8 id. 686 : 
12 S. & R. 220 ; Pom. Const. L. §§ 231-8. 

It was said by Mr. Justice Miller, 
J* There has been great difficulty in decid¬ 
ing what was meant a hundred years ago 
by the phrase infamous crime, which is 
used in this constitutional amendment. 
That difficulty is not diminished by the 
fact of the obscurity of the language itself 
as construed by whaf is known of the laws 
and usages of our ancestors at that time, 
fn connection with the fact that both 


state and federal legislation in regard to 
crime may have made that infamous since, 
which would not have been so considered 
then ; ” Miller, Const. U. 8. 504. The ques¬ 
tion was not authoritatively decided by the 
supreme court until 1885, when in Ex part* 
Wilson the theory that the true test is the 
nature of the orime, as understood at com¬ 
mon law, was distinctly negatived, and 'it 
was said by Mr. Justice Gray for the court: 

When the accused is in danger of being 
subjected to an infamous punishment, if 
convicted, he lias the right to insist that he 
shall not be put upon his trial except on 
the aocuaation of a grand jury ; " and the 
fifth amendment, declaring in what cases a 
grand jury should be necessary, practically 
affirmed the rule of the common law. This 
was that informations were not allowed for 
capital crimes nor for any felony, i. e. an 
offence which caused a forfeiture; 4 Bla. 
Com. 94, 95, 810; thus the requirement of 
an indictment depended upon the conse- 

S iences of the convict, and it was con- 
uded that the constitutional substitution 
of the words “a capital or otherwise infa¬ 
mous crime ” for capital crimes or felonies, 
t( manifestly had in view that rule of the 
common law, rather than the rule on the 
very different question of the competency 
of witnesses. The leading word capital 
describing the crime by its punishment 
only, the associated words or otherwise in¬ 
famous crime must, by an elementary rule 
of construction, include orimes subject to 
any infamous punishment, even if they 
should be held to include also crimes in¬ 
famous in their nature, independently of 
the punishment affixed to them.” 

Having determined that the character of 
the punishment was to be the criterion 
applied in such cases, the court discussed 
the question what punishment would be 
considered infamous, and carefully confin¬ 
ing the decision to the requirements of the 
case, continued thus: * ‘Deciding nothing 
beyoDd what is required by the facts of the 
case before us, our judgment is that a 
crime, punishable by imprisonment for a 
term of years at hard labor, is an infamous 
crime, within the meaning of the Fifth 
Amendment of the constitution; ” 114 U. S. 
417, 428, 429. 

This decision was followed by a number 
of others which adhered to the same 
doctrine and decided that imprisonment in 
a state prison or a penitentiary with or 
without hard labor was an infamous punis i- 
meiat; 117 U. S. 348; 121 id. 1 ; id. 281; 
128 id. 393; 134 id. 180; 135id. 283; 140 id. 
200 . 

Before this decision there had been a 
tendency on the part of the courts towards 
the doctrine tliat the question of infamy 
was to be determined by the nature of the 
crime and not at all by the character of the 
punishment. 

Prior to the independence of the United 
States there were understood to be two 
kinds of infamy,—one based upon the 
opinion of the people respecting the mode 
of punishment, and the other having rela¬ 
tion to the future credibility or the 
offender; Eden, Penal L. ch. 75. Because 
the legal bearing of the subject was mainly 
if not entirely with respect to the settle¬ 
ment of rules determining what crimes 
would disqualify the perpetrator from tes¬ 
tifying. Accordingly the classification of 
onmes other than treason or felony, which 
were held to be infamous, were naturally 
those the commission of which would 
tend to cost discredit upon the veracity 
of the criminal.—denominated generally 
by the term crimen falsi. The manifest 
purpose of the constitutional provision 
under consideration was the incorporation 
into fundamental law cf one of tne great 
guarantees of liberty. And it was eaul by 
Foster, J., in the Maine supreme judicial 
court: “ A mere reference to the history 
and adoption of this provision into the fed¬ 
eral constitution is sufficient to show that 
it was not a question of competency or in- 
competency to testify that tne framers of 
our government were considering, but 
rather in consequences to the liberty of the 
individual in securing him against accusa¬ 


tion and trial for crimes of great magni¬ 
tude, without the previous interposition of 
a grand jury ; ” 84 Me. 25. 

As was said by Shaw, C. J., in an opinion 
quoted with approval in Ex parte Wilson, 
“The state prison for any term of time is 
now by law substituted for all the ignomin¬ 
ious punishment formerly in use; and, 
unless this is infamous, then there is now no 
infamous punishment other than capital.*' 
It is said in a case subsequent to tnat in 
which the supreme court settled the prin¬ 
ciple, under the laws of the United States, 
an infamous crime is one for which the 
statutes authorized the courts to award an 
infamous punishment. Its character as 
being infamous does not depend on whether 
the punishment ultimately awarded is an 
infamous one, but whether it is in the 
power of the courts to award an infamous 
punishment, or whether the accused is in 
danger of being subjected to an infamous 

S umshrnent; 40 Fed. Rep. 71; 114 U. 8. 
17 ; 84 Me. 25. 

The authoritative settlement of this 
question by the supreme court renders it 
unnecessary to refer to the earlier decis¬ 
ions of the federal courts, which in Borne 
oases supported a different view. Many of 
them are referred to in the opinion of the 
supreme court, and the theories on which 
they are based are expressly disapproved. 
In some of the state courts the same con¬ 
clusion was reached ; 108 N. C. 598 ; 97 Mo. 
668; 84 Me. 25. 

It has also been held that a crime to the 
conviction and punishment of which con¬ 
gress has superadded a disqualification to 
hold office, is thereby made infamous ; 112 
U. S. 76; 114 id. 417. The course of decis¬ 
ions cited renders the cases as to partic¬ 
ular crimes of little value, but of those 
held to be infamous under the principle 
stated are, larceny; 3 N. M. 387 ; 40 Fed. 
Rep. 71 ; assault with intent to kill; id. 81 ; 
selling liquors without paying a revenue 
tax ; 35 ia. 411; 135 U. S. 263 ; refusing to 
register voters ; 43 Fed. Rep. 570 ; counter¬ 
feiting United States securities; 114 U. S. 
417 ; embezzlement and making false en¬ 
tries by an officer of a national bank ; 128 id. 
393 ; 121 id. 1; 140 U. S. 200. When a state 
authorizes prosecution by information, one 
accused of grand larceny before its admis¬ 
sion as a state cannot be so prosecuted ; 10 
Mont. 587. See 3 Cr. L. Mag. 77 ; 12 Myer, 
Fed. Dec. 795 ; Infamy ; Indictment ; 
Information.. 

“The Construction of the'Fifth Amend¬ 
ment to the Constitution is this : An infamous 
crime is one that’carries infamous punish¬ 
ment ; the test does not depend upon the 
punishment that ultimately happens to be 
inflicted, but upon the punishment the court 
has power to inflict." 

It has been decided that a crime takes on 
(he quality of infamy if it be one punishable 
by imprisonment at hard labor or in a peni¬ 
tentiary, and must be proceeded against 
upon presentment or indictment of a grand 
jury. Ill U. S. 417; 117 U. S. 348 ; 258 
U. S. 433 ; 263 U. 8. 10. 

INFAMOUS PUNISHMENT. Im¬ 
prisonment at hard labor, whether in a peni¬ 
tentiary nr elsewhere, is an infamous punish-, 
raent within the meaning of the Fifth 
Amendment, and prosecution for a crime 
ho punishable must be by indictment or 
presentment by a grand jury. 163 U. P. 
228 ; 1M U. S. 417 ; 178 U. S. 304 ; 258 U. S 
433. See Infamous Crime. 

INFAMY. That state which is pro¬ 
duced by the conviction of crime and the 
loss of honor, which renders the infamous 
person incompetent as a witness, or juror. 

The loss of character or position which 
results-from conviction of certain crimes, 
and which formerly involved disqualifica¬ 
tion as a witness and juror. 

When a man was convicted of au offence 
inconsistent with the common principles 
of honesty and humanity, the law con¬ 
sidered his oath of no weight, and excluded 
his testimony as of too doubtful and sus¬ 
picious a nature to be admitted in a court 
of justice to deprive another of life, liberty, 
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or property; TayL Ev. 1187; 2 Bulstr. 164 i 
1 Phifi. Ev. 28; Bull. N. P. 291; 87 Pa. 
886 ; 8 Wash. C. C. 99. 

The statutory abolition of this disqualifi¬ 
cation, see infra, has rendered the subject 
obsolete in England ; Stark. Ev. (Sharsw. 
ed.) 118; and equally so in the United 
States as a question of evidence, but the 
constitutional guarantee againstconviction 
of an infamous crime, otherwise than by 
indictment, has to a considerable extent 
involved the discussion of the common-law 
definition of such crimes. As to this 
branch of the subject, see Infamous 
Crime. 

The crimes which at common law ren¬ 
dered a person incompetent were treason ; 

6 Mod. 16, 74; felony; 2 Buletr. 154; Co. 
Litt. 6; IT. Raym. 369; larceny; 62 
Ala. 164; even petit larceny at common 
law; 6 Mod. 75 ; 71 Ala. 17, 271 ; but not 
if reduced to a misdemeanor ; 80 Va. 287 ; 
3 Tex. App. 114; receiving stolen goods; 

7 Mete. 600 ; 5 Cush. 287 ; see 8 Clark 290 ; 
all offences founded in fraud, and which 
come within the general notion of the- 
crimen falsi of the Roman law; Leach 
496 ; as perjury and forgery ; Co. Litt. 6 ; 
Foat. 200 ; 3 Ohio St. 229 ; piracy ; 2 Rolle, 
Abr. 886 ; swindling, cheating ; Fost. 209 ; 
barratry ; 2 Salk. 690 ; conspiracy ; 1 Leach 
442 ; subornation of perjury; 2 O. & B. 145; 
suppression of testimony by bribery or by 
a conspiracy to procure the absence of a 
witness, or other conspiracy to accuse one 
of a crime and barratry; 1- Leach 442 ; 
bribing a witness to absent himself from a 
trial in order to get rid of his evidence; 
Fost. 208. From the decisions, Greenleaf 
deduces the rule “ that the crimen falsi of 
the common law not only involves the 
charge of falsehood, but also is one which 
may injuriously affect the administra¬ 
tion of justice, by the introduction of 
falsehood and fraud ;” 1 Greenl. Ev. 8 
373. 

But the attempt to procure the absence 
of a witness, not amounting to a con¬ 
spiracy; 8 Vt. 57; keeping a gnming 
house; I R. & M. N. P. 270 ; a bawdy- 
house ; 14 Mo. 348; adultery; 39 N. H. 
505 ; maliciously obstructing railroad cars; 

8 Cush. 384 ; deceits in false weights, etc.; 
1 Greenl. Ev. § 373; false pretences; 33 
Fed. Rep. 544 ; 68 Mo. 458 ; embezzlement 
under some conditions of the law ; 67 Pa. 
386 ; conspiracy to cheat and defraud cred¬ 
itors ; 33 id. 463; were held not infamous. 
The test has been said to be “ whether or 
not the crime shows such depravity or such 
a disposition to pervert public justice in 
the courts as creates a violent presumption 
against the truthfulness of the offered 
witness,—the diffloulty being in the appli¬ 
cation of this test.” 1 Bish. New Cr. L. 
974. By statute in England and in most 
of the United States, trie disqualification 
of infamy is removed, but a conviction 
may usually be proved to affect credibility : 
99 Mass. 420 ; 56 N. Y. 208,; 21 Mich. 661 ; 
50 N. H. 242. But the difference in statu¬ 
tory regulations is such as to preclude 
general statement and to require reference 
to the local law in particular cases. 

In Alabama one convicted of an infa¬ 
mous crime cannot execute the office of 
executor, administrator, or guardian, and 
conviction extinguishes all private trusts 
not susceptible of delegation, and also dis¬ 
qualifies him from holding office or voting ; 
83 Ala. 84. Other disabilities have been 
created by statute in other states. See 15 
Am. Dec. 322. 

As the law was administered prior to 
the statutory removal of the disability to 
testify, it was the crime not the punish¬ 
ment which rendered the offender un¬ 
worthy of belief ; 1 Phill. Ev. 25 ; but that 
is not now recognized as the true test- 
by which to determine what, in the sense 
of the American constitutional law, is an 
infamous crime. See that title. 

In order to incapacitate the party the 
judgment must have been pronounced by 
a court of competent jurisdiction ; 2 Stark, 
183 ; 1 Sid. 61. The aisqualifioation came 
only from the final judgment of the court; 
Bull. N. P. 892 ; 48 Me. 327 ; 89 N. Y. 107; 


and not from the crime; 1 McMull. 494; 
or mere conviction, or the infamous nature 
of the punishment; 1 Bish. New Cr. L. 
§ 975. The proof of the crime was by the 
record of conviction ; 5 Gray 478. 

It has been held that a conviction of an 
infamous crime in another country, 6r an¬ 
other of the United States, does not render 
the witness incompetent on the ground of 
infamy; 17 Mass. 515; 11 Mete. 304 ; contra, 3 
Hawks 893; though this doctrine appears 
to be at variance with the opinions en¬ 
tertained by foreign jurists, who main¬ 
tain that the state or condition of a per¬ 
son in the place of his domicil accompanies 
him everywhere; Story, Confl. Laws 
§ 820, and the authorities there cited ; 
Fcelix, Traiti de Droit Intern. Privi 81; 
Merlin, Repert. Loi, 0, n. 0. In some states 
such a record has the same effect as a 
domestic one; 15 Nev. 84 ; 10 N. H. 22; in 
some it is admitted only on the question 
of credibility; 9 Pick. 498; and again it 
has been held that the full faitn and 
credit, required to be given to records of 
other states, does not extend to enforcing 
in one state personal disabilities imposed 
upon a person convicted of crime in an¬ 
other state; 75 N. Y. 466; reversing 12 
Hun 231, and expressly disapproving 10 N. 
H. 24 and 3 Hawks 393. The question is 
to be determined by the law of uie forum, 
and therefore the record should set forth a 
copy of the indictment; 9Wis. 140. In some 
states the record is rejected altogether; 7 
Gratt. 706 ; 28 Ala. 44. See 2 Harr. & 
McH. 120, 880; 1 id. 672; 1 Jones N. C. 
526 ; 63 N. C. 294. 

The competency of such a witness was 
restored by pardon; 2 Cra. C. C. 528; 33 
N. H. 388 ; 41 Ala. 405 ; unless the disabil¬ 
ity is annexed to the conviction, by statute; 
24 Ill. 298 ; whether granted before sen¬ 
tence ; 4 Wall. 332 ; or after it has been 
complied with; 2 Whart. 451. See 142 
U. S. 450; 144 id. 261; 21 Tex. App. 1. 
But the completion of the sentence does 
not remove the disability ; 4 Cra. C. C. 607 ; 
16 La. Ann. 273; contra, 7 id. 379. A 
pardon does remove it even if it contains 
a clause declaring that it is intended to 
relieve from im prison men t and not from 
legal disabilities incident to conviction, 
such clause being held repugnant; 3 Johns. 
Gas. 3S3 ; but after a pardon the conviction 
is admissible to affect credibility; 6 Hill 
196; 50 N. H. 242. 

The judgment for an infamous crime, 
even for perjury, did not preclude the party 
from making an affidavit with a view to 
his own defence; 2 Salk. 461; 2 Stra. 
1148; 1 Greenl. Ev. § 374. He might, for 
instance, make an affidavit in relation to 
the irregularity of a judgment in a cause 
in which he was a party ; for otherwise he 
would be without a remedy. But the rule 
was confined to defence ; and he could not, 
at common law, he heard upon oath as 
complainant; 2 Salk. 461; 2 Stra. 1148. 
When the witness became incompetent 
from infamy of character, the effect was 
the same as if he were dead; if he had attest¬ 
ed any instrument as a witness, previous to 
his conviction, evidence might be given of 
his handwriting; 2 Stra. 833; Stark. Ev. 
pt. 9, § 193, pt. 4, p. 723. 

A person infamous cannot be a juror, if 
indeed the disqualification of infamy does 
not extend to more crimes in jurors than 
in witnesses ; 1 Bish. New Cr. L. § 977 ; 1 
Co. Litt. 0 6. 

See Infamous Cr’me. 

INFANCY. The state of an infunt ; 
nonage, or minority ; the state of being under 
age. or under the age of twenty-one years. 

4 Bl. Com. 22. 

INFAN GENETHEF, INFAN G- 
THEF. The right of the lord of the man¬ 
or to sit in judgment on the thief caught 
on his own land. 

The jurisdictional powers granted in the 
charters of the thirteenth century fre¬ 
quently included this right, which extend¬ 
ed to the hanging of the thief so caught, 
and, for this purpose, the manorial gallows 
was erected on the land of the lord. The 
privilege of utfangenethef, more rarely 


given, conferred the right of hanging the 
thief, wherever caught, if he had upon his 
person the stolen goods, and if he were 

P rosecuted by the loser of the goods: 1 
oil. & M&itl. 564. See Gallows. 

ENFANS, In the Civil Law. A 
child under the age of seven years; so 
called “auasi impoa fandi ” (as not having 
the faculty of speech). Cod. Theodoe. 8, 
18 . 8 . 

Inf ana non muUum a furioso distal. An 
infant is not far removed from (not very 
unlike) a madman. Burrill; Inst. 3. 20. 9. 

ENFANT. One under the age of twen¬ 
ty-one years. Co. Litt. 171. 

But he is reputed to be twenty-one years 
old, or of full age, the first instant of the 
last day of the twenty-first year next before 
the anniversary of his birth; because, ac¬ 
cording to the civil computation of time, 
which differs from the natural computa¬ 
tion, the last day having commenced, it is 
considered as ended. Savigny, Dr. Rom. 
S 182; 0 Ind. 447. Accordingly, a man is 
held entitled to vote on the day before the 
twenty-first anniversary of his birth ; 3 
Hairing. 507. See Age. 

If, for example, a person were boro at any hour 
of the first day of January, 1810 (even a few min¬ 
utes before twelve o’clock of the night of that day) 
he would be of full age at the first instant of the 
thirty-first of December, 1880, although nearly for¬ 
ty-eight hours before he had actually attained the 
full age of twenty-one ye&ra, according to years, 
days, hours, and minutes, because there is in this 
case no fraction of a day ; 1 8id. 162 ; 1 Kebl 689 : 1 
Salk. 44; Raym. 84: 1 Bla. Com. 463, 464; i Lilly. 

pti- Enfant (A); Savigny, Dr. 
Rom. if 383 , 884, See Full Age; Fraction of a 
Day. 

A curious case occurred In England of a young 
Lady who was bom after the house-clock had struck, 
while the parish clock was striking, and before St. 
Paul’s had begun to strike, twelve, on the night of 
the fourth and fifth of January, 1805 ; the question 
was whether she was born on the fourth or fifth of 
January. Mr. Coventry gives it as his opinion that 
she was born on the fourth because the house-clock 
does Dot regulate anything but domestic affairs, 
that the parochial clock is much better evidence, 
and that a metropolitan clock ought to be received 
with ’’implicit acquiescence.” Coventry, Ev. 182. 
It Is conceived thAt thla can only be prinnt facie ; 
because, if the facts were otherwise, and the pnro^ 
cblal and metropolitan clocks should both have 
been wrong, they would undoubtedly have had no 
effect In ascertaining the age of the child. 

The sex makes no difference at common 
law ; a woman is, therefore, an infant un¬ 
til she has attained the age of twenty-one 
years; Co. Litt. 161. It is otnerwise, how¬ 
ever, in some of the United States; 18111.209; 

4 Ind. 464. In Idaho, act 1864, females come 
of age at the age of eighteen. The same 
rule exists in Vermont, Ohio, Illinois, Iowa, 
Minnesota, Kansas, Nebraska, Maryland, 
Missouri, Arkansas, California, Colorado, 
Oregon, Nevada, and Washington ; see 18 
Ill. 209 ; 65 Ga. 400 ; 90 Vt. 41 ; 24 Minn. 194 ; 
21 Neb. 080 ; 4 Colo. 263. Before arriving 
at full age, an infant may do many acts. 

A male at fourteen is of discretion, and 
may consent to marry ; and at that age he 
may disagree to and annul a marriage he 
may before that time have contracted; 
he may then choose a guardian, and if his 
discretion be proved, may, at common law, 
make a will of his personal estate ; he may 
act as executor at the age of seventeen 
years. A female at seven may be betrothed 
or given ir marriage; at nine she is en¬ 
titled to dower ; at twelve she may consent 
or disagree to marriage ; and, at common 
law, at seventeen she may act as executrix. 
Considerable changes of the common law 
have taken place in many of the states. 
In New York and several other states an 
infant is now deemed competent to be an 
executor ; in Pennsylvania, Massachusetts, 
and other states, if an infant is named as 
executor in the will, administration with 
the will annexed will be granted during his 
minority, unless there shall be another ex¬ 
ecutor who shall except, when the minor 
on arriving at lull age may be admitted as 
joint executor ; Tyler, Inf. & Cov. 133. 

In general, an infant is not bound by his 
contracts, unless to supply him necessaries ; 
Selw. N. P. 137; Bacon, Abr. Infancy, etc. 
(13); 9 Viner, Abr. 391 ; 1 Comyns, Contr.. 
150, 151; 8 Rawle 851; 1 South. 87 ; but 
see 6 Cra. 226 ; 3 Pick. 492 ; 1 N. & M’C. 
197; or unless, by some legislative pro- 
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Tuuon. he ia empowered to enter into a 
contract; as. with the consent of his par 
ent or guardian. to put himself apprentice, 
or enlist in the service of the Unitini States; 

4 Rinn. 4^7 ; 30 Vt. 357 ; but a contract of 
enlistment is not voidable like other con¬ 
tracts of an infant: 137 U. S. 157. A dwell* 
ing-house is not within the definition of 
necessaries, so as to render an infant liable 
on a contract for its erec tion ; 78 Hun 603. 

At common law. contracts for article* other than 
mwwsArtw made by an iufani. after full age might 
be ratiflirt by hinv anil would then bet'ome Id wil re* 
epev't!* binding. In England Lord Tenlertlen's Act. 

9 Oeo IV c. 14, { 5. required the ratitlcatlon to be in 
writing Put now bf the Infants' Belief Act, 1074. 

S7 i 80 Viet, <\ S8. ." All <vu tracts entered into by 
infants for the repayment of money lent, or to be 
leot, or for supphod. or to b** supplied (other 

than contracts for necessaries), and all accounts 
stated shall be absolutely void." iwul "no action 
shall be brought wherehv to charge any person upon 
any promise made after full age to pay any debt con¬ 
tracted during infancy, or upon »uiy ratification 
made after full age of any promise or contract 
made during infancy, whether there shall or shall 
not be any new consideration for'such promise or 
ratification after full age.” 

Contracts made with him may be en¬ 
forced or avoided bv him on his coming of 
age ; 20 Ark. 600 ; 12 Ind. 76 ; 4 Sneed 118 ; 
13 La. Aim. 407 ; 32 N. H. 345 ; 24 Mo. 541 ; 
154 Mass. 458 ; 39 Kan. 495 ; but must be 
avoided within a reasonable time ; 15 Gratt. 
329 ; 29 Vt. 465; 25 Rarb. 399; 156 Pa. 91. 
See 148 Ill. 357. But to this general rule 
there may be an exception in case of con¬ 
tracts for necessaries ; because these are 
for his benefit. See Necessaries. 2 Head 
33 ; 18 111. 63 ; 13 Md. 140 ; 32 N. H. 345 ; 11 
Cush. 40 ; 14 B. Monr. 232 ; but an infant is 
not liable upon a bill of exchange at the 
suit of an indorsee of the bill, although 
it was accepted for the price of necessaries ; 
[1891] 1 Q. B. 413 ; bills and notes of an in¬ 
fant, whether negotiable or not, are void¬ 
able ; 8 Ala. 725 ; 43 N. H. 413 ; 23 Me. 517 ; 
63 Ind. 567. The privilege of avoiding a 
contract on account of infancy is strictly 
personal to the infant, and no one can take 
advantage of it but himself; 3 Green, N- J. 
343 ; 2 Brew 438; 6 Jones, N\ C. 494 ; 23 
Tex. 252 ; 30 Barb. 641; 31 Miss. 33; 94 
Ala. 223. See 48 Fed. Rep. 810. When the 
contract has been performed, and it is such 
as he would be compellable by law to per¬ 
form, it will bind him ; Co. Litt. 172 a. 
And all the acts of an infant which do r.ot 
touch his interest, but take effect from an 
authority which he has been trusted to exe¬ 
cute, are binding; 3 Burr. 1794; Fonbl. 
Eq. b. 1, c. 2, S 5, note c. The contracts of 
an infant, when not intrinsically illegal, are 
voidable, not void, and may be ratified by 
him upon arriving at maturity; 17 Colo. 506. 

The contract cannot be avoided by an 
adult with whom the infant deals ; 29 

Barb. 160; 12 Ind. 70; 5 Sneed 659 ; 53 
Mich. 238 ; 47 N. J. L. 457 ; 73 Me. 252; or 
jy a third person in a collateral proceed- 
ng; 56 Me. 527 ; 96 N. Y. 201; 129 Maas. 
:29. See 136 U. S. 519. 

The doctrine of estoppel is inapplicable 
to infanta; 5 Sand. 228; 25 Cal. 147 ; 92 Kv. 
500. Even where an infant fraudulently 
represented himself as being of full age, he 
was not estopped from setting up a defence 
of infancy to a contract entered into under 
the fraudulent representation ; 11 Cush. 40; 
10 N. H. 184; contfra, 17 Tex. 341. But an 
infant cannot retain the benefits of his con¬ 
tract, and thus affirm it, after becoming of 
ige, and yet plead infancy to avoid the 
payment of the purchase money; 33 N. Y. 
726; 1 App. D. C. 359; but see 154 
458 ; 36 Neb. 51. 

A conveyance of land by a minor with¬ 
out consideration is void; 90 Tenn. 705. 
The deed of an infant is not void but void¬ 
able only ; 85 Ky. 288; and so is a mort¬ 
gage ; 66 N. C. 45 ; 48 N. H. 418 ; 83 Md. 
128; but the deed maybe ratified after 
reaching his majority, either expressly or 


hla personal property, he need not refund 
the money received, where he has squan¬ 
dered it; 68 Hun 089. 

The protection which the law gives an 
Infant is to operate as a shield to him, to 

E rotect him from improvident contracts, 
ut not as a sword to do injury to others ; 
7 Mont. 171. An infant is, therefore, re¬ 
sponsible for his torts, as for slander, tres¬ 
pass, and the like; 29 Barb. 218; 29 Vt. 
465; 2 Misc. Rep. 286; but he cannot he 
made responsible in an action ex delieto, 
where the cause arose on a contract ; 
3 Rawle 351 ; 15 Wend. 283 ; 9 N. H. 441 ; 
10 Vt. 71; 5 Hill, S. C. 391. But see 6 Cra. 
226 ; 15 Mass. 359 ; 4 M’Cord 387. It is well 
settled that an infant bailee of a horse is 
liable in an action ex delicto for every tor¬ 
tious wilful act causing injury or death to 
the horse, the same as though he were an 
adult ; 3 Wend. 137; 50 N.H. 235; Field, 
Inf. 32. • 

With regard to the responsibility of in¬ 
fants for crimes, the rule is that no infant 


presumption of law, doli incapax and can¬ 
not be endowed with any discretion ; and 
against this presumption no averment shall 
be received. The law assumes that this 
legal incapacity ceases when the infant at¬ 
tains the age of fourteen years, but subjects 
this assumption to the effect of proof; 40 
Vt. 585. Between the age of seven and 
fourteen years an infant is deemed prima 
facie to be doli incapax; but in this case 
the maxim applies, malitia supplet atatem: 
malice supplies the want of mature years; 
1 Russ. Cri. 2, 3; 31 Ala. N. s. 328 : 45 La. 
Ann. 1172 ; and the question whether such a 
child is capable of committing an assault 
with intent to murder, is for the jury ; 
15 So. Rep. Ala. 438. See 56 N. W. Rep, 
la. 403 ; 1 Bishop, N. Cr. L. § 368. 

Infant defendants are not properly before 
the court when not served with summons, 
and there is no appointment of a guardian 
ad litem to represent them ; 36 S. C. 354. 
Where infant defendants have no special 
or separate defence, no separate answer is 
necessary, but joinder in the general an¬ 


swer of defendants is sufficient; 94 Cal. 54. 
See Guardian ad litem. 

As to liability for necessaries, see 12 L. 
R. A. 859 ; 35 Cent- L. J. 203 ; 2 id. 769 ; 23 
Am. L. Reg. N. 8. C07; 25 id. 698 ; 29 Sol. 
J. 42. As to the duty of the divorced 
father of an infant, see 19 Cent. L. J. 35; 
as to contracts of infants, generally, see 23 
Am. L. Reg. w. s. 273 ; 24Ir. L. T. 523 ; 2 
Cent. L. J. 230 ; to marry ; 20 Am L. Reg. 
447, 459; marriage settlement; 26 Ir. L. T. 
694; power of attorney ; 31 Cent. L. J. 104; 
partnership; 26 Am. L,. Reg. n, s. 713 ; 27 
id. 528. 


IN FANTICTDE. In Medical Juris¬ 
prudence. The murder of a new-born 
infant. It is thus distinguishable from 
abortion and foeticide, which are limited 
to the destruction of the life of the foetus 
in utero. 

The crime of infanticide can be com- 
ipitted only after the child is wholly born ; 
5 C. & P. 329 ; 6 id. 849. But the destruc¬ 
tion of a child en ventre sa m&re is a high 
misdemeanor ; 1 Bla. Com. 129. See 2 C. & 
K. 784; 7C. & P. 850. 

This question Involves an Inquiry, first, Into the 
sign* of maturity, the data for which are—the 
length and weight of the foetus, the relative posi¬ 
tion of the centre of Its body, the proportional 
development of Its several parts as compared with 
each other, especially of the head ns compared with 
the rest of the body, the degree of growth of the 
hair and nails, the condition of the skin, the pres¬ 
ence or Absence of the membrana papillaris, and 
Id tho male the descent or non-descent of the testi¬ 
cles; Dean, Mod. Jur. 140; Tayl. Med. Jur. 634. 

Second, was It bom alive ? The second point 

I ireecnts an inquiry of great interest both to the 
egal and medical professions and to the community 
at large. In the absence of all direct proof, what 


impliedly, 84 Va. 509 ; but Bee 86 Ala. 442 ; at large. In the abeenco of all direct proof, what 
86 Ky. 572; and not before; 83 Ind. 182; organic facts proclaim the existence of life auboe- 


vessel*. The circulation anterior and subsequent to 
birth must necessarily be entirely different. 
That anterior, by means of the foetal openings.— 
the foramen ovale, the duel us arteriosus, and the 
ductus oenojiis,—is enabled to perform Its circuit 
without sending the entire mass of the blood to 
the lungs for tne purpose of oxygenation. When 
the extra-uterine life commences, and the double 
circulation is established, these openings usually 
close ; so that their closure is considered probable 
evidence of Life subsequent to birth ; 1 Beck, Med. 
Jur. 478 ; Doan. Med. Jur. Ut. From the difference in 
thedistribution of the blood la the different organs 
ofihe body. The two organs in which this differ¬ 
ence Is most perceptible are the liver and the 
lungs,—especially the latter. The circulation of the 
whole mass of the blood through the lungs distends 
and Alls them with blood, so that their relative 
weight will be nearly doubled, and any Incision Into 
them will be followed by a free effusion. 

From the respiratory system proofs of life sub¬ 
sequent to birth are derived. From the thorax: 
Its size, capacity,‘aud arch are increased by respira¬ 
tion. From the lungs: they are Increased In sice 
and volume, are projected forward, become 
rounded and obtuse, of a pinkish-red hue, and their 
density is inversely as their volume : Dean, Med. 
Jur. 149ef sco. The fact of the specific gravity of 
the lungs being diminished In proportion to their 
diminution In density gives rise to a celebrated test, 
—the hydrostatic,—the relative weight of the lungs 
with water; 1 Beck, Med. Jur. 459 et seq. The rule 
Is, that lungs which have not respired are specific¬ 
ally heavier than water, and if placed within it will 
sink to the bottom of the vessel. If they have 
respired, their increase In volume and decrease in 
density render them specifically lighter than water, 
and when placed within it they will float. There are 
several objections to the sufficiency of this test; for 
example lungs which have never respired may be¬ 
come so distended with putrefactive gases as to 
float, and, on the other hand, lungs which have 
respired may be the seat of congestion or Inflamma¬ 
tion which would cause them to sink ; but it is fairly 
entitled to its due weight In the settlement of this 
question ; Dean, Med. Jur. 154 et seq. From the 
state of the diaphragm : prior to respiration It U 
found nigh up in the thorax. The act of expand¬ 
ing the lungs enlarges and arches the thorax, and, 
by necessary consequence, the diaphragm de¬ 
scends. 

The fact of life at birth being established, the 
next .inquiry is, how long did the child survive? 
The proofs here are derived from three sources. 
The fetal openings, their partial or complete clos¬ 
ure. The more perfect the closure, the longer the 
time. The series of changes in the umbilical cord. 
These are—1, the unfherinp of the cord ; 9, its desic¬ 
cation or drying, and, 8. Its separation or dropping 
off, —occurring usually four or five days after birth ; 
4, cicatrization of the umbilicus ,—occurring usually 
from ten to t welve days after birth. The change* in 
the skin, in the process of exfoliation of the epider¬ 
mis, which commences on the abdomen, and ex¬ 
tends thence successively to the chest, groin, axil- 
lee, interscapular space, limbs, and, finally, to the 
hands and feet. 

As to the modes by which the life of the child 
may have been destroyed. The criminal modes 
most commonly resorted to are—1, suffocation; 
2, drowning ; 8, cold and exposure ; 4, starvation ; 
6, wounds, fractures, and injuries of various kinds; 
a mode not unfrequently resorted to is the intro- 


50 Mo. 82; 192 U. 8.300. 


An infant is not competent to appoint an 
agent; 85 Wis. 504; his property is not liable 
to a mechanic’s lien for material purchased 
by him during infancy; 36 Neb. 51. When 
avoiding an executory contract relating to 


organic facts proclaim the existence of life subse¬ 
quent to birth ? These facts are derived principally 
from the circulatory and respiratory systems. 
From the former the proofs are gathered—from the 
character of the Wood, that which Is purely fcetal 
being wholly dark, like venous blood, and forming 
coagula much less firm and solid than that 
which has been subjected to the process of respira¬ 
tion. From the condition of the heart and blood - 


head of the child, or pulling it backwards; 6, strang¬ 
ulation ; 7, poisoning ; &, intentional neglect to tie 
the umbilical cord; and, 6, causing the child to in¬ 
hale air deprived of Its oxygen, or gases positively 
deleterious. All these modes of destroying life, to- 

f ether with the natural or accidental ones, will be 
ound fully discussed by the writers on medical 
jurisprudence. 1 Beck, Med. Jur. 509; Dean, Med. 
Jur. 179; Ryan, Med. Jur. 177 ; Dr. Cummins, Proof 
of Infanticide Considered ; Storer & Heard, Crimi¬ 
nal Abortion ; Brown, Infanticide ; Toulmoucbe, 
Etudes srur Infanticide . 

EPTFANZON, In Spanish Law. A 

person of noble birth, wno exercises with¬ 
in his domains and inheritance no other 
rights and privileges than those conceded 
to him. 

INFEOFFMENT. The act or instru¬ 
ment of feoffment. In Scotland it is syn¬ 
onymous with saisine, meaning the instru¬ 
ment of possession : formerly it was syn¬ 
onymous with investiture. Bell, Diet. 
The word as used in Scotch law was inf eft- 
ment, which was, in its proper sense, the 
whole feudal right, but, afterwards, the 
instrument or attestation of a notary that 
possession was actually given. Ersk. 
Prin. 188. 

INFERENCE. A conclusion drawn 
by reason from premises established by 
proof. 

A deduction or conclusion from facts or 
propositions known to be true. 44 Wia. 

It Is the province of the judge who is to 
decide upon the facts to draw the infer¬ 
ence. when the facte are submitted to 
the court, the judges draw the inference; 
when they are to be ascertained by a jury, 
the jury must do so. The witness is not 
permitted, as a general rule, to draw an 
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inference and testify that to the court or 
jury. It is his duty to state the facts sim¬ 
ply as they occurred. Inferences differ 
from presumptions. 

INFERIOR CIVIL COURTS. See 

Co i ’jits of England. 

INFERIOR COURTS. An inferior 
court is a court of special and limited 
jurisdiction, and it must appear on the 
face of its proceedings that it nas jurisdic¬ 
tion, and that the parties were subjected 
to its jurisdiction by proper process, or its 
proceedings will be void. Cooley, Const. 
Lim. 508. Another distinction between 
superior and inferior courts js : in the 
latter case, a want of jurisdiction may be 
shown even in opposition to the recitals 
contained in the record ; id. 509 ; citing 5 
N. Y. 431, 497 ; 20 Conn. 273 ; this is the 
general rule, though there are apparent 
exceptions of those cases where the juris¬ 
diction may be said to depend upon the 
existence of a certain state of facts, which 
must be passed upon b^ the courts them¬ 
selves, and in respect to which the decis¬ 
ion of the cdurt once rendered, if there 
was any evidence whatever on which to 
base it, must be held final and conclusive 
in all collateral inquiries, notwithstanding 
it may have erred in its conclusions; Cooley, 
Const. Lim. 509 ; citing 1 B. & B. 432 ; 
Freem. Judg. § 523 ; 10 Wis. 16; 16 Mich. 
225. 

INFERRED. Derived from the Latin 
i>'fcrre, compounded of “in.” from, and 
“firre” to carry or bring, and its strict mean¬ 
ing is to bring a result or conclusion from 
something back of it, that is, from some 
evidence or data from which it may be logi¬ 
cally deduced. 46 Conn. 385. Cf . Presume. 

INTI CIA TIO (Lat.). In Civil Law. 
Denial. Denial of fact alleged by plaintiff. 
—especially, a denial of debt or deposit. 
Voc. Jur. Utr. ; Calvinus, Lex. 

INFIDEL. One who does not believe 
in the existeuce of a God who will reward 
or punish in this world or that, which is to 
come. Willes 530. One who professes no 
religion that can bind his conscience to 
speak the truth. 1 Greenl. Ev.§ 368. One 
who does not recognize the inspiration or 
obligation of the Holy Scriptures, or gen¬ 
erally recognized features of the Christian 
religion. 37 N. Y. 580. 

This term has been very indefinitely ap¬ 
plied. Under the name of infidel. Lord 
Coke comprises Jews and heathens: Co. 2d 
Inst. 506 ; Co. 3d Inst. 105 ; and Hawkins 
includes among infidels such as do not be¬ 
lieve either in the Old or New Testament; 
Hawk. PI. Cr. b. 2, c. 46, s. 148. 

The objection, to the competency of wit¬ 
nesses who have no religious belief is re¬ 
moved in England and in most of the United 
States by statutory enactments ; 1 Whart. 
Ev. ^ 395. 

It has been held that at common law it is 
only requisite that the witness should be¬ 
lieve in the existence of a God who will 
punish and reward according to desert; 1 
Atk. 21 ; 2 Cow. 431; 5 Mas. 18; 13 Vt. 
362 ; 28 Pa. 274 ; that it is sufficient if the 
punishment is to be in this world ; 14 
Mass. 184; 4 Jones, No. C. 25; contra , 7 
Conn. 66. And see 17 Wend. 460 ; 2 W. Sc 
S. 262 ; 10 Ohio 121. A witness’s belief is 
to be presumed till the contrary appear ; 2 
Dutch. 463, 001 ; and his disbelief must be 
shown by declarations made previously, 
and cannot be inquired into by examination 
of the witness nimself ; 1 Greenl. Ev, § 
370, n. ; 17 Me. 157 ; 14 Vt. 535. See 17 
Ill. 541; 80 Ky. 248; 53 N. H. 55. SeeTayl. 
Ev. 1178. 

INTUIT (Sax.). An assault upon an 
inhabitant of same dwelling. Gloss. Anc. 
Inst. & Laws of Eng. 

INFIRM. Weak, feeble. 

When a.witness is infirm to an extent 
likely to destroy his life, or to prevent his 
attendance at the trial, his testimony de 
bene esse may be taken at any age. 1 P. 
Wins. 117. See Witness. 


IN FIRM ATI VB. Weakening. Web¬ 
ster. Diet. Tending to weaken or render 
infirm ; disprobabilizing. 3 Benth. Jud. 
Ev. 13, 14. Exculpatory is used by some 
authors as synonymous. See Wills, Circ. 
Ev. 120; Best. Pres. § 217. 

INFLUENCE. Most frequently used 
in connection with 44 undue,” and refers to 
persuasion, machination, or constraint of 
will presented or exerted to procure a dis¬ 
position of property, by gift, conveyance, 
or will.- Anderson, L. Diet. 

The influence which is undue in cases of 
gifts inter vivos differe from that which is 
required to set aside a will. In testamentary 
cases, undue influence is always defined as 
c oercion or fraud, but, inter vivos, no such 
definition is applied. Where parties occupy 
positions in which one is more or less depend¬ 
ent upon the other, courts of equity hold that 
the weaker party must be protected, and 
they set aside his gifts if he had not proper 
advice independently of the other. Ander¬ 
son ; 34 N. J. E. 575. 

Influence, to vitiate an act, must amount 
to force and coercion destroying free agency ; 
it must not be the influence of affection or 
attachment; not the mere desire of gratifying 
the wishes of another. There must be proof 
that the act was obtained by coercion, by 
importunity which could not be resisted ; 
that it was done merely for the sake of peace ; 
so that the motive was tantamount to force 
or fear. Id.; 59 Cal. 561. 

Undue influence is often defined by the 
courts to be “a fraudulent and controlling 
influence.” In any application, the phrase 
Bavore of what is meant by fraud, id.; 89 
N. C. 383. 

When a persop, from infirmity and mental 
weakness, is likely to be easily influenced by 
others, a transaction entered into by him, 
without independent advice, will be set 
aside, if there is any unfairness in it. Thus, 
where there is a great weakness of mind in 
a grantor, arising from age, sickness, or 
other cause, thdugh not amounting to abso¬ 
lute disqualification, and the consideration 
is grossly inadequate, a court of equity, 
upon proper and seasonable application of 
the person injured, his representatives or 
heirs, will set the conveyance aside. In 
such case, it is sufficient to show: great mental 
weakness, not amounting to insanity or 
extreme imbecility; and inadequacy of 
consideration. Id.; 94 U. S. 511-12. 

Influence obtained by modest persuasion 
and arguments addressed to the under¬ 
standing or by mere appeal to the affections, 
cannot be termed “undue” ; but influence 
obtained by flattery, importunity, superi¬ 
ority of will, mind, or character, or by what 
art soever that human thought, ingenuity, 
or cunning may employ, which would give 
dominion over the will of the testator to such 
an extent as to destroy free agency or con¬ 
strain him to do, against his will, what he 
is unable to refuse, is “undue.” Id.; 58 Mich. 
106. 

The undue influence for which a deed or 
will will be annulled must be such that the 
party making it has no free will but stands 
in vinculis. “It must amount to force or 
coercion, destroying free apney.” The 
ground upon wmcb courts of equity grant 
relief is tnat one party by improper means 
hA<i gained an unconscionable advantage 
over another. Each case must be decided 
on its own merits. Id.; 118 U. S. 127. 

Where a testator embraced spiritualism 
as practiced by his beneficiary, and became 
possessed by it, and this belief was used by 
the beneficiary to alienate him from his 
only child, his will was set aside. Id.; 14 
F. R. 902. 

INFORMALITY. Want of customary 
or legal form. 

INFORMATION. In Frenoh Law. 

The act or instrument which contains the 
depositions of witnesses against the ac¬ 
cused. Pothier, Proc. Civ. sect. 2, art. 5. 

In Fraotioe. A complaint or accusa¬ 
tion exhibited against a person for some 
criminal offence. 4 Bla. com. 808. 


An accusation in the nature of an indict¬ 
ment, from which it differs only in being 
resented by a competent public officer on 
is oath of office, instead of a grand jury 
on their oath. 1 Bish. Cr. Proc. § 141. 

It differs in no respect from an indict¬ 
ment in its form and Substance, except that 
it is filed at the mere discretion of the 
proper law officer of the government, ex 
officio, without the intervention of a grand 
jury; 4 Bla. Com. 308. The process has 
not been formally put in motion by con¬ 
gress for misdemeanors, but is common in 
civil prosecutions for penalties and for¬ 
feitures ; 3 Story, Const. 659. The In¬ 
formation is usually made upon knowledge 
given by some other person tnan the officer 
called the relator. 44 It comes from the 
common law without the aid of statutes; 
5 Mod. 459 ; it is a concurrent remedy with 
indictment for all misdemeanors except 
misprision of treason, but not permissible 
in any felony.” Bish. Cr. Pr. § 14; 5 Mass. 
257 ; 9 Leigh 665. 

As to the power of a legislature to dis¬ 
pense with indictment, see Infamous 
Crime. 

Under United States laws, informations 
are resorted to for illegal exportation of 
goods; 1 Gall. 3; in cases of smuggling : ] 
Mas. 482 ; and a libel for seizure is in the 
nature of an information ; 8 Wash. C. C. 
464; 1 Wheat. 9; 9 id. 381. The pro¬ 
visions of the U. S. constitution which pro¬ 
vide that no person shall be held to answer 
for a capital or otherwise infamous crime, 
unless on presentment, etc., of a grand 
jury, have been held to apply only to the 
proceedings in the federal courts ; Whart. 
Cr. PI. Sc. Pr. 88 ; 24 Ala. 672; 8 Vt. 57. • 

An information is sufficiently formal if 
it follows the words of the statute ;. 9 
Wheat. 381; 14 Conn. 487 ; but enough 
must appear to show whether it is found 
under the statute or at common law ; 3 
Day 103. It must, however, allege the of¬ 
fence with sufficient fulness and accuracy ; 
10 Ind. 404; and. must show all the facts 
demanding a forfeiture, as in a penal action, 
when it is to recover a penalty; 4 Mass. 
462 ; 10 Conn. 461. Where it is for a first 
offence, the fact need not be stated; 9 
Conn. 560 ; otherwise, where it is for a 
second or subsequent offence for which an 
additional penalty is provided; 2 Mete. 
Mass. 408. It need not show that there 
has been a preliminary examination or a 
waiver thereof; 48 Kan. 752. It cannot 
be amended by adding charges; 1 Dana 
406; contra, that it can be amended be¬ 
fore trial; 12 Conn. 101 ; 38 N. H. 314; 1 
Salk. 471. By the common, law a mistake 
in an information may be amended at any 
time ; 64 Vt. 372. The information charg¬ 
ing a statutory offence cannot be amended 
after verdict bo as to include another offence 
found by the jury ; 88 Mich. 359. It must 
be signed by the officer before filing ; 15 
Kan. 404 ; but not necessarily in Texas ; 1 
Tex. App. 664; and must conclude with 
44 against the peace and dignity of the 
state; ” 27 Tex. App. 538. In England, a 
verification was not required ; but it is 
usually otherwise by statute in America; 
4 Ind. 524 ; 1 McArth. 466. 

A part of the defendants may be acquitted 
and a part convicted; 1 Root 226; and a 
conviction may be of the whole or a part of 
the offence charged ; 4 Mass. 137. In some 
states it is a proceeding by the state officer, 
filed at his own discretion; 9 N. H. 468 ; 0 
Ind. 281; 4 Wis. 567; in others, leave of 
court may be granted to any relator to use 
the state officer’s name, upon cause shown ; 
7 Halst. 84; 2 Dali. 112; 1 M’Cord 85, 52. 
See 45 La. Ann . 25. In England, the right 
to make an information was in the attorney- 
general, who acted without the interfer¬ 
ence of the court; 8 Burr. 2089. In former 
times the officer proceeded upon any appli¬ 
cation, as of course; 4 Term 285 ; but by an 
act passed in 1092, it was provided that 
leave of court must be first obtained and 
security entered; see 2 Term 190. It is said 
to be doubtful whether leave of court is 
necessary in this country; 1 Bish. Cr. Pr. 
§144. A prosecuting officer may, on his 
own motion, present a bill to the grand 
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jury, without presenting an affidavit charg¬ 
ing* the offence, if he deems it necessary 
for the public good; and his action in 
doing so will be disturbed only in oasr of 
abuse of discretion ; 30 3. E. Rep. (S. C.) 
1010 . 

See Indictment; Grand Jury; Ineamoub 
Crime. See No Knowledgeor Information 

INFORMATION OF INTRUSION. 


brachia sua. 'Woman’s Lawyer, pp. 832,885. 

INFRA CORPUS COMJTATUS 

(Lat.). Within the body of the oounty. 

The common-law courts have jurisdiction 
infra corpus comitatus: the admiralty, on 
the contrary, has no such jurisdiction, un¬ 
less, indeed, the tide-water may extend 
within such couhty. 5 How. 441,451. See 
Admiralty ; Fauces Terrje. 


A proceeding instituted by the state prose¬ 
cuting officer against intruders upon the 
public domain. See 3 Pick. 234 ; 0 Leigh 

INFORMATION IN THR NATURE 
OF A QUO WARRANTO. A proceed¬ 
ing against the usurper of a franchise or 
office. See Quo Warranto. 

INFORM A TUS NON BUM (Lat.). 
In Practice. I am not informed ; a formal 
answer made in court or put upon record 
by an at torney when he has nothing to say 
in defence of his client. Styles, Reg. 373. 

INFORMED. A person who informs 
or prefers an accusation against another, 
whom he suspects of the violation of some 
penal statute. 

When the informer is entitled to the 
penalty or part of the penalty, upon the 
conviction of an offender, he is or is not 
at common law a competent witness, ac¬ 
cording as the statute creating the penalty 
has or haa not made him so; 1 Phill. Ev. 
97 ; Ros. Cr. Ev. 107 ; 5 Mass. 57 ; 1 Dali. 
68; 1 Saund. 263, c. See 10 Pet. 213; 4 
East 180. The court is not bound to instruct 
the jury that the testimony of such a wit¬ 
ness is to be received with great caution and 
distrust, since the credibility of witnesses 
is for the jury, and counsel are permitted 
to argue the question to them ; 15 R. I. 1. 

INFORTIATUM (Lat.). J_n Civil 
Law. The second part of the Digest or 
Pandects of Justinian, See Digest. 

This part, which commences with the 
third title of the twenty-fourth book and 
ends with the thirty-eighth book, was thus 
called because it was the middle part, 
which, it was said, was supported ana for¬ 
tified by the two others. Some have sup¬ 
posed that this name was given to it be¬ 
cause it treats of successions, substitutions, 
and other important matters, and, being 
more used than the others, produced greater 
fees to the lawyers. 

i n k rA (Lat.). Below, under, beneath, 
underneath. The opposite of supra, above. 
Thus, we say, primo gradu est —supra, 
pater, mater, infra, JUius, filia: in the first 
degree of kindred in the ascending line, 
above is the father and the mother, below, 
in the descending line, sou and daughter. 
Inst. 3.6. 7 

In another sense, this word signifies with¬ 
in: as, infra corpus civil at is, within the 
bodyof the country ; infra prcesidia, within 
the guards. So of time, during : infra fu- 
rorem, during the madness. This use is not 
classical. The sole instance of the word in 
this sense in the Code, infra anni spatium. 
Code, b. 5, tit. 9, § 2, is corrected to infra 
anni spatium, in the edition of the Corpus 
Jut. Civ. of 1838 at Leipsic. The use of 
infra for intra seems to have sprung up 
among the barbarians after the fall or the 
RnnftAn empire. 

INFRA A3TATEM (Lat.). Within or 
under age. 

INFRA ANNUM LUCTUS (Lat.). 
Within the year of grief or mourning. 1 
Bla. Com. 437; Cod. 5. 9. 2. But tnfra 
anni spatium is the phrase used in the 
pasH&ge in the Code referred to. See Corp. 
Jur. Civ. 1833, Leipsic. Infra tempus luctus 
occurs in Novella 22, c. 40. This year was 
at first ten months, afterwards twelve. 1 
Beck, Med. Jur. 612. 

INFRA BRAC HI A (Lat.). Within 
her arms. Used of a husband de jure as 
well as de facto. Co. 2d Inst. 317. Also, 
inter brachia. Bracton, fol. 148 b. It was 
in this sense that a woman could only have 
an appeal for murder of her husband infer 


INFRA DIGNITATEM CURL® 

(Lat.). Below the dignity of the court. 
Example : in equity a demurrer will lie to 
a bill on the grouna of the triviality of the 
matter in dispute, as being below the dig¬ 
nity of the court. See 4 Johns. Ch. 183 ; 4 
Paige, Ch. 304. 

INFRA HOSPITIUM (Lat.). Within 
the inn. When once a traveller’s baggage 
comes infra ho spit turn, that is, in the care 
and under the charge of the innkeeper, it 
is at his risk. See Guest ; Innkeeper. 

INFRA FRJBSDDIA (Lat. within the 
walls). A term used in relation to prizes, to 
signify that they have been brought com¬ 
pletely in the power of the captors; that 
is, within the towns, camps, ports, or fleet 
of the captors. Formerly the rule was, 
aud perhaps still in some countries is, that 
the act of bringing a prize infra prcesidia 
changed the property ; but the rule now 
established is that there must be a sentence 
of condemnation to effect this purpose. 1 
C. Rob. 134 ; 1 Kent 104; Chitty.JLaw of 
Nat. 98 ; Abbott, Shipp. 14 ; Hugo, Droit 
Remain § 90 

INFRACTION (Lat. infrango, to break 
in upon). The breach of a law or agree¬ 
ment ; the violation of a compact. In the 
French law this is the generic expression 
to designate all actions which are punish¬ 
able by the Code of France. 

INFRINGEMENT. In Patent Law. 

A word used to denote the act of trespass¬ 
ing upon the incorporeal right secured by 
a patent’ or copyright. Any person who, 
without legal permission, shall make, use, 
or 9ell to another to be used, the thing 
which is the subject-matter of any exist¬ 
ing patent, is guilty of an infringement, for 
which damages may be recovered at law 
by an action on the case, or which may be 
remedied by a bill in equity for an injunc¬ 
tion and an account. 

f The manufacture, sale, or use of an inven¬ 
tion protected by letters patent, within the 
area and time described therein by a person 
not duly authorized to do so. Robt. Pat. § 
890. 

Infringement is a mixed question of law 
and fact; 113 U. S. 009. Whether a device 
is an infringement is determined by the 
claims of the patent, and not by the actual 
invention; 9 Blatchf. 363; 5 Fish. 285. 
There is no infringement unless the inven¬ 
tion can be practised completely by follow¬ 
ing the specifications. An infringement is 
a copy made after, and agreeing with, the 
principle laid down in the patent; and if 
the patent does not fully describe every¬ 
thing essential to the tning patented, no 
infringement will take place by the fresh 
invention of processes which the patentee 
has not communicated to the public; 1 
Fish. 298. Where the same advantages are 
gained by substantially the same means, 
there is infringement.; 12 Fed. Rep. 790. 
The testis whether the defendant uses any¬ 
thing which the plaintiff has invented ; 7 
Fed. Rep. 199. 204. 

However different, apparently, the ar¬ 
rangements and combinations of a machine 
may be from the machine of the patentee, 
it may in reality embody his invention, and 
be as much an infringement as if it were a 
servile copy of his machine. According to 
the Patent Law, if the machine complained 
of involves substantial identity with the 
one patented, it is an infringement. If the 
invention of the patentee be a machine, it 
is infringed by a machine which incor¬ 
porates, m its structure and operation, the 
Bubet&noe of the invention,—that is, an ar¬ 
rangement which performs the same serv¬ 
ice, or produces the same effect, in the 


same way, or substantially the some way ; 
8 Blatchr. 035. And a device may be an 
infringement though it be itself a new In¬ 
vention ; 10 Fed. Rep. 589. To obtain the 
same result by the same mode of operation 
constitutes infringement ; 30 Fed. Rep. 68 ; 
and so does a mere format change ; 11 Fed. 
Rep. 880 ; or variations in size, form, and 
degree ; 27 Fed. Rep. 084 ; 13 id. 450. 

An invention limited to certain forms 
is infringed only by the use of those forms ; 
31 Fed. Rep. 918. 

Where the same result is accomplished, 
the same function performed, and the mode 
of operation is the same, a mere difference 
in trie location of parts will not avoid in¬ 
fringement ; 42 O. G. 297. 

An improvement may De an infringe¬ 
ment ; 12 Fed. Rep. 621. An improvement 
and its original are separate inventions, 
and the inventor of oue infringes by the 
use of the other ; 29 Fed. Rep. 358 ; 15 id. 
448. It is, however, presumed that use un¬ 
der one patent does not infringe another; 
1 MacArthur 459; and the gTant of a 
second patent is prima facie evidence that 
the inventions are different, and that the 
later patented invention is net an infringe¬ 
ment of the former ; 1 Bann. & A. 428 ; 3 
Blatch. 190. 

To experiment with a patented article 
for scientific purposes, or for curiosity, or 
amusement, Is said not to constitute in¬ 
fringement ; 4 Blatchf. 493 ; but this cannot 
be invariably true. To make and exhibit a 
device at a fair, but not for use or sale, is 
not an infringement; 15 Fed. Rep. SfO ; nor 
is mere exposure for sale ; 4 A. & E. 251 ; 
nor advertising an invention ; 19 0. G. 727 ; 
but the latter is strong evidence of infringe¬ 
ment ; 19 O. G. 727. To make an article 
for sale abroad is an infringement; 8 Fed. 
Rep, 586. 

An infringement may be committed by 
repairing as well as making the invention, 
if it involves reconstruction either in whole 
or in part; 3 Bann. & A. 471. To make a 
part with intent to use it, or to sell it to be 
used, in connection with the other parts of 
the invention, is infringement; 30 Fed. 
Rep. 437. 

One who makes and sells one element of 
a patented combination with the intention 
and for the purpose of bringing about its 
use in such a combination, is guilty of in¬ 
fringement; 80 Fed. Rep. 712; 132 U. S. 
425 ; but not where the article made by the 
alleged infringer was not separately pat¬ 
ented and was of a perishable nature (sheets 
of toilet paper) ; id. It has been held that 
replacing broken or worn-out parts is not 
necessarily infringement; 77 Fed. Rep. 739 ; 
75 id. 1009. See 77 id. 288, citing many cases. 

No act of making, use, or sale can be an 
infringement of a patented invention un¬ 
less it is performed during the life of the 
patent; 128 U. S. 605 ; 37 Fed. Rep. 354 ; 
see 163 U. S. 55. An infringement may be 
committed by the use, after the patent 
issues, of a device constructed before the 
creation of the monopoly, notwithstanding 
the good faith of its purchaser or maker 
and his belief that it will never be pro¬ 
tected by a patent; 3 Rob. Pat. § 907 ; 84 
Fed. Rep. 789. 

One who buys a patented article of manu¬ 
facture from one authorized to sell it at the 
place where it is sold, becomes possessed of 
an absolute property in it, unrestricted in 
time or place; 157 U. S. 059; whether a 
patentee may protect himself and his as¬ 
signees by special contracts brought home 
to the purchasers was not decided in the 
case. A licensee of a patent for Michigan 
sold pipes to be Laid in Connecticut, where 
he had no patent right; it was held that 
he was not liable for infringement; 149 U. 
8. 855 ; see 17 Wall. 453. 

A -re-issue is not infringed by an act 
committed before the surrender of the 
original patent; 2 Rob. Pat. § 696. A re¬ 
issue with a broader claim is not infringed 
.by the use of devices made before the orig¬ 
inal patent, though they are covered by 
thenewolaim; 11 Fed. Rep. 510; 20 Blatchr. 
833. A device which does not infringe the 
original cannot infringe the re-isbue, if the 
scope of the original is measured by its de- 
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6cription and not by its claims alone; 4 
Bann. A A. 159. 

A patent for a combination of old ele¬ 
ments is not infringed by using less than 
all the elements, where the two combina¬ 
tions are not the same in operation ; 3 Fed. 
Rep. 456. A claim for a combination of 
three elements is not infringed by the use 
of two only, though the third is useless, for 
the patentee must stand by his claim ; 1 
Bann. A A. 78. A combination is not in¬ 
fringed where one essential element is 
omitted and another is substituted accom¬ 
plishing the same result in a different way ; 
12 Fed. Rep. 563. 

A patent for a manufacture is infringed 
in whatever way the article is made; 30 
Fed. Rep. 437; 3 Bann. A A. 235. 

Where a product is patented as the result 
of a certain process it is infringed only 
when made by that process ; 111 U. S. 203. 

A patent for a composition of matter is 
infringed if the new element does the same 
thing as the one for which it is substituted, 
though otherwise it is different; 5 Fish. 
357. A composition of matter is not in¬ 
fringed, if elements are substituted produc¬ 
ing different results ; 27 Fed. Rep. 69. 

One is not liable in damages as an in¬ 
fringer if the patentee put his invention on 
the market unstamped, unless he had notice 
of the patent; 21 Fed. Rep. 122 ; 152 U. S. 
244 ; 155 id, 584. The burden is on the com¬ 
plainant to prove actual or constructive 
xotice ; 152 U. S. 244. 

Speaking in the general sense, it is doubt¬ 
less true that the test of infringement in 
respect to the claims of a design-patent b 
the same as in respect to a patent for an 
art, machine, manufacture, or composition 
of matter ; but it is not essential to the 
identity of the design that it should be the 
same to the eye of an expert. If in the 
eye of an ordinary observer, giving such 
attention as a purchaser usually gives, two 
designs are substantially the same ; if the 
resemblance is such as to deceive such an 
observer and sufficient to induce him to 
purchase, one supposing it to be the other, 
the ope first patented is infringed by the 
other ; 5-Fed. Rep. 359 ; 14 Wall. 511. 

That the United States government, 
when it grants letters patent for a new in¬ 
vention or discovery in the arts, confers 
upon the patentee an exclusive property in 
the patented invention, which cannot be 
appropriated or used by the government 
itself without just compensation, any more 
than it can appropriate or use without com¬ 
pensation Lana which has been patented to 
a private purchaser, we have no doubt. 
The constitution gives to congress power to 
“ promote the progress of science and use¬ 
ful arts by securing for limited times to 
authors and inventors the exclusive right 
to their respective writings and discov¬ 
eries,”—whicn could not be effected if the 
government had a reserved right to publish 
such writings or to use such inventions 
without the consent of the owner; 104 
U. S. 356. 

The United States is liable, under its con¬ 
tract, for the use of a pa Urn ted article, but 
it is not liable in tort; 156 U. S. 552. While 
it has no right to use a patented device, yet 
no suit will lie against it without its con¬ 
sent ; 161 U. S. 10 ; jurisdiction to recover 
royalties or compensation under a contract 
is in the court ox claims ; 128 U. S. 262. It 
Is doubtful whether a government official 
who uses an invention solely for the benefit 
of the government can be sued for infringe¬ 
ment, and whether the case is not one 
solely for the court of claims ; 104 U. S. 356. 
Where an officer of the United States uses, 
in his official capacity, a patented device 
made and used by the United States, the 
patentee is not entitled to an injunction, and 
cannot recover profits, if the only profit is 
a saving to the United States; but such 
officers, although acting undor its orders, 
are personally liable to be sued for their 
own infringement of a patent; 161 U. S. 10; 
see 163 id. 49. A city is liable for an in¬ 
fringement by its officers for its benefit; 8 
Fed. Rep. 338 ; 5 Bann. A A. 486. 

The managing officers of an infringing 
corporation may be made co-defendants 


and individually enjoined; 80 Fed. Rep. 
123. An officer of a corporation acting for 
it in renting machines is a proper party 
defendant with such users, in a bill for an 
in iunotion ; 7 Blatchf. 5. 

It would be a great hardship if the direc¬ 
tors of a railway or manufacturing corpo¬ 
ration were bound, at their personal peril, 
to find out that eveir machine that the 
company uses is free or all claim of monop¬ 
oly. No case precisely in point has been 
cited ; but the practice certainly is to ask 
for damages only against the corporation. 
Joinder in equity for purposes of discovery 
and injunction is another matter; but I 
have not known damages to be asked for 
against the directors of a corporation, ex¬ 
cepting in one case, which dia not come to 
trial, but was discontinued as to the direc¬ 
tors. I am of opinion that the only per¬ 
sons who can be held for damages are those 
who should have taken a license, and that 
they are those who own or have some in¬ 
terest in the business of making, using, or 
selling the thing which is an infringement; 
and that an action at law cannot be main¬ 
tained against the directors, shareholders, 
or workmen of a corporation whioh in¬ 
fringes a patented improvement; 18 Fed. 
Rep. 892. But it has also been held that 
all who join in an infringement are liable 
for damages, though some are mere officers 
of corporations; 19 Fed. Rep. 514. In a suit 
against a corporation for infringement of a 
patent, officers of the company, who are 
simply employee receiving a fixed salary, 
not dependent upon the sale of the alleged 
infringed article, and who have not person¬ 
ally been guilty of infringement, are neither 
necessary nor proper parties defendant; 78 
Fed. Rep. 212. 

Expert evidence is admissihle in deter¬ 
mining a question of identity between two 
devices ; 1 Fish. 298. 

State statutes of limitations formerly ap¬ 
plied ; 155 U. 8. 610; by act of congress, 
March 8, 1897, the period is six years. 

See Patent ; Copyright ; Trade-Marks; 
United States Courts; Syllabus; Piracy. 

IN FUSION. In Medioal Jurispru¬ 
dence. A pharmaceutical operation, 
whioh consists in pouring a hot or cold fluid 
upon a substance whose medical properties 
it is desired to extract. The product of 
this operation. An infusion differs from a 
decoction in that the latter is produced by 
boiling the drug. 

Although infusion differs from decoction, 
they are said to be ejusdem generis; and in 
the case of an indictment which charged 
the prisoner with giving a decoction, and 
the evidence was that he had given an in¬ 
fusion, the difference was held to be im¬ 
material ; 8 Campb. 74. 

IN GEN IUM (Lat. of middle ages). A 
net or hook. Du Cange ; hence, probably, 
the meaning given by Bpelman or artifice, 
fraud ( engin ). A machine, Spelman, Gloss., 
especially for warlike purposes; also, for 
navigation of a ship. Du Cange. 

INGENUI (Lat.). In Civil Law. 
Those freemen who were bom free. Vicat. 
Vocab. 

They were a class of freemen, distin¬ 
guished from those who, bora slaves, had 
afterwards legally obtained their freedom : 
the latter were called, at various periods, 
sometimes liberti, sometimes libertini. An 
unjust or illegal servitude did not prevent 
a man from being ingenuus. 

INGRESS, EGRESS, AND RE¬ 
GRESS. These words are frequently 
used in leases to express the right of the 
lessee to enter, go upon, and return from 
the lands in question. 

INGREB8U (Lat.). An ancient writ 
of entry, by which the plaintiff or com¬ 
plainant sought on entry into his lands. 
Abolished in 1833. Tech. Diet. 

INGROSSING. In Practice. The 
act of copying from a rough draft a writ¬ 
ing in order that it may be executed: as 
in grossing a deed. 

INHABITANT (lat in, in, habeo, to 


dwell). One who has his domicil in a 

S laoe; one who has an actual fixed resi- 
ence in a place. As used in the federal 
jurisdiction act of 1789, it means citizen. 
145 U. a 444. 

A m »e intention to remove to a place 
will not make a man an inhabitant of 
such place, although, as a sign of such in¬ 
tention, he may have sent nis wife and 
children to reside there; 1 Ashm. 126. 
Nor will his intention to quit his residence, 
unless consummated, deprive him of his 
right as an inhabitant; 1 Dali. 158, 480. 
See 10 Vea. 889; 14 Viner, Abr, 420; 6 Ad. 
A E. 153. 

“ The words 4 inhabitant/ * citizen/ and 
* resident/ as employed in different consti¬ 
tutions to define the qualifications of elec¬ 
tors, mean substantially the same thing; 
and one is an inhabitant, resident, or 
citizen at the place where he has his domi¬ 
cil or home;” Cooley, Const, Lim. 755 and 
note; 16 8. E. Rep. (W. Va.) 535. But the 
terms “ resident ,f and ** inhabitant ” have 
also been held not synonymous, the latter 
implying a more fixed and permanent 
abode than the former, and importing 
privileges and duties to which a mere res¬ 
ident would not be subject; 40 Ill. 197; 5 
SADdf. 44; 1 Bradf. 69 ; 2 Oray 484 ; 23 N. 
J. L. 517. Where a question was to be 
submitted to the “ inhabitants ” of a muni¬ 
cipality it has been held to mean legal 
voters; 108 U. 8. 083. When relating to 
municipal rights, powers, or duties, the 
word inhabitant is almost universally used 
as signifying precisely the same as domi¬ 
ciled ; 132 Mass. 98. See 17 Pick 231. 

The inhabitants of the United States are 
native or foreign born. The natives con¬ 
sist, first , of white persons, and these are 
all citizens of the United States, unless 
they have lost that right ; second , of the 
aborigines, and these are not, in general, 
citizens of the United States, nor do they 
possess any political power; third , of ne¬ 
groes, or descendants of the African race ; 
fourth , of the children of foreign represen¬ 
tatives, who are citizens or subjects as their 
fathers are or were at the time of their 
birth. 

Jnhabitants bom out of the jurisdiction 
of the United States are, first , children of 
citizens of the United States, or of persons 
who have been such ; they are citizens of 
the United States,, provided the father of 
snch children shall have resided within the 
same; Act of Congress of April 14, 1802, 

§ 4; second , persons who were in the 
country at the time of the adoption of the 
constitution ; these have all tne rights of 
citizens; third, persons, who have become 
naturalized under the laws of any state 
before the passage of any law on tne sub¬ 
ject of naturalization by congress, or who 
have become naturalized under the acts of 
congress, are citizens of. the United States, 
and entitled to vote for all officers who are 
elected by citizens, and to hold any office 
exoept those of president and vice-president 
of the United States; fourth, children of 
naturalized oitizens, who were under the 
age of twenty-one years at the time of 
their parents being so naturalized, or ad¬ 
mitted to the rights of citizenship, are, if 
then dwelling in the United States, con¬ 
sidered as citizens of the United States, 
and entitled to the same rights as their 
respective fathers; fifth, persons who re¬ 
sided in a territory which was annexed to 
the United States by treaty, and the terri¬ 
tory became a state; as, for example, a 
person who, born in France, moved to 
Louisiana in 1806, and settled there, and 
remained in the territory until it was ad¬ 
mitted as a state, it was held that, although 
not naturalized under the aots of congress, 
he was a oitizen of the United States; 
Desbois'Case, 2 Mart. La. 185 ; sixth, aliens 
or foreigners, who have never been natural¬ 
ized, and these are not oitizens of the 
United States, nor entitled to any political 
rights whatever. 

Property conveyed to the inhabitants of 
a town as a body politic and corporate 
vesta in the town as a corporation ; 45 N. 
H. 87. See A URN; CITIZEN ; Domicil ; 
Naturalization; Home. 
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INITIATE 


INHABITED HOUSE DUTY. See 

House Pity. Inhabited. 

INHANCING OP MONEY. See 

Imrrasing of Money. 

INHERENT POWER. An authority 
p o es c a aod without its being derived from 
another. A right, ability, or faculty of 
doing a thing, without receiving that right, 
ability, or facility from another. 

INHERIT ABUS BLOOD. Blood of 
an ancestor which, while it makes the per¬ 
son in whoee veins it flows a relative, will 
also give him the l$gal rights of inheritance 
incident to thAt relationship. See 2 BLa, 
Coen. 254, 255. 'Descendants can derive 
no title through a person whose blood is 
not inheritable. Such, in England, are 
persons attainted and aliens. But attainder 
is not known in this country. See 4 Kent 
413, 424; 1 Hill. R. P. 148; 2 id. 190. 

INHERIT. To Uke by inheritance ; 
to take as heir, on the death of the ancestor. 

INHERITANCE. A perpetuity in 
lands to a man and his heirs; the right to 
succeed to the estate of a person who dies 
intestate. Dig. 50. 10. 24. The term is 
applied to l&nos. 

It includes all the methods by which a 
child or relation takes property from an¬ 
other at his death, except by devise, and 
includes as well succession as descent; as 
applied to personal property, it can mean 
nothing else than to signify succession ; 83 
N. J. L. 413. 

The property which is inherited is called 
an inheritanoe. 

The term inheritance includes not only 
lands and tenements which have been ao- 

? |Uired by descent, but every fee-simple or 
ee-tail which a person has acquired by pur¬ 
chase may be said to be an inheritance, be¬ 
cause the purchaser’s heirs may inherit it; 
Littleton § 9. This would now be called an 
estate of inheritance; 1 Steph. Com. 281. 
See Estates. 

In Civil Law. The succession to all the 
rights of the deceased. It is of two kinds: 
that which arises by testament, when the 
testator gives his succession to a particular 
person ; and that which arises by operation 
of law, which is called succession dbxntestat. 
Heineccius, Lee. El. §§ 484, 485. 


Diet. ; Krskine. Inst. 1. 6. 26. 

INITIAL (from Lat. mifium, begin¬ 
ning). Beginning; placed at the beginning. 
Webster. Thus, the initials of a man's 
name are the first letters of his name : as, 
G. W. for George Waahington. Initials are 
do part of a name; 147 U. 8.47. A middle 
name or initial is not recognised by law; 
1 Hill, N. Y . 102; 4 Watts ft29; 96 Vt. 509; 
96 N. H. 561 : 8 Tex. 876; Wharton, Am. Cr. 
Law 68 ; 87 W. Va. 665; 2 N. Dak. 295 ; 83 
Ga. 882. But see 1 Pick. 886; but the first 
initial is, and a v&rianoe therein is fatal to 
an indictment; 80 Tex. App. 470. In an 
indictment for forgery, an instrument 
signed "T. Tupper ’’was averred to have 
been made with intent to defraud Tristam 
Tapper, and it was held good ; 1 McMu«l. 
236. Signing of initials is good Bigning 
within the Statute of Frauds; 12 J. EL 
Moore 219; 1 Campb. 513 ; 2 Mood. & R. 
221; Add. Contr. 46, n.; 1 Den. 471. But 
see Erakine, Inst. 8. 2. 8. When in a will 
the legatee is described by the initials of his 
name only, parol evidence may be given to 
prove his identity ; 3 Ves. 148. Tne fact 
that the foreman of the grand jury in sign¬ 
ing his name to the indorsement of “ a true 
bill ** on the indictment, used only the ini¬ 
tials of, instead of his full Christian name, 
is not ground for quashing the indictment; 
4 Ind. App. 588. As to the use of an initial 
in a ballot, see ELECTION. See, generally, 
Name. 

INITIALIA TEBTIMONn (Let ). 
In Sootoh Law. A preliminary examina¬ 
tion of a witness to ascertain what dispo¬ 
sition he bears towards the parties whether 
he has been prompted what to say, 
whether has received a bribe, and the like. 
It resembles in some respects an examina¬ 
tion on voir dire in English practice. 

INITIATE* Commenced. 

A husband was, in feudal law, said to be 
tenant by the curtesy initiate when a child 
who might inherit was bora to his wife, 
because be then first had an inchoate right 
as tenant hy the curtesy, and did homage 
to the lord as one of the pares curtis (peers 
of the court); whence curtesy . This right 
became consummated on the death of the 
wife before the husband. Bee 2 Bla. Com. 
127 ; 1 Steph. Com. 247. 


INHERITANCE AC7T. The English 
statute of 3&4 Will. IV. o. 106, regulating 
the law of inheritance. 2 Chitty, Stat. 575; 
2 Bla. Com. 37 ; 1 Steph. Com. 388 ; Will. 
R. P. 119. 

INHERITANOE TAX. An “in¬ 
heritance tax 1 ’ is not one on property by 
devise or descent. It is the creature of the 
law, and not a natural right or privilege; 
and, therefore, the authority which confers 
it may impose conditions upon it. 130 Ky. 
101, 113 8. W. 61. See Death Duties. 

INHIBITION. In Civil Law. A pro¬ 
hibition which the law makes or a judge 
ordains to an individual. Halifax, Ann! n, 
126. r 

In English Law. The name of a writ 
which forbids a judge from further pro¬ 
ceeding in a cause depending before him *, 
it is in the nature of a prohibition. Termes 
de ta Ley ; Fitzh. N. B. 89. Also a writ is¬ 
suing out of a higher court Christian to a 
lower and inferior, upon an appeal; 2 Burn, 
Ec. L. 889. In the government of the Pro¬ 
testant Episcopal church, a bishop «»n in¬ 
hibit a clergyman of his diocese from per¬ 
forming clerical functions. 

In Sootoh Law. A personal prohibition 
which passes by letters under the signet, 
prohibiting the party inhibited to contract 
any debt or to do any act by which any part 
of the heritable property may be aliened or 
carried off, in prejudice of the creditor in¬ 
hibiting. Erskine, Pr. b. 2, tit. ii. a. 2. See 
Diligence. 

INHIBITION AGAINST A WIFE. 
In Scotch LAW. A writ in the sover- 
eign’e name, passing the signet, which pro¬ 
hibits all and sundry from having transao* 
tkms with a wife or girlna her credit. Bel l, 


INITIATE TENANT BY CUR 
TESY. A husband becomes tenant by 
curtesy initiate in his wife’s estate of in¬ 
heritanoe upon the birth of issue capable of 
inheriting tne same. The husbands estate 
by curtesy is not said to be consummate till 
the death of the wife. 2 Bla. Com. 127,128; 
1 Steph Com. 865, 866. 

INITIATIVE. In French Law. The 
name given to the important prerogative 
conferred by the charie constitutionneUe , 
art. 16, on the king to propose, through 
his ministers, projects of laws. 1 Toullier, 
n. 39. Bee Veto. 

INJUNCTION. A prohibitory writ, 
issued by the authority and generally tin¬ 
der the seal of a court of equity, to restrain 
one or more of the defendants or parties, 
or quart parties, to a suit or proceeding in 
equity, from doing, or from permitting 
his servants or othere who are under his 
control to do, an act which is deemed to 
be inequitable so far as regards the rights 
of some other party or parties to suoh suit 
or proceedings in equity. Eden, Inj. c. 1 : 
Kerr, Inj. 9 ; Jeremy, Eq. Jnr. b. 8, c. 2, g 
1; Story, Eq. Jur. g 861; Will. Eq. Jnr. 
841; 2 Green, Ch. 186 ; 1 Madd. 126. 

The writ of injunction may be regarded 
as the correlation of the writ of mandamus, 
the one enjoining the performance of an 
unlawful act, the other requiring the per¬ 
formance of a lawful or neglected act; 
Beach, Ini. § 9. 

Under tne present practice in England, 
injunction la not by writ, but the order of 
the court has the same effect. 

The Interdict of the Roman law re¬ 
sembles, in many respects, our injunction. 
It was used in three distinct but cognate 
senses. 1. It was applied to signify the 


edicts made by the praetor, declaratory of 
his intention to give a remedy in certain 
cases, ohiefly to preserve or to restore pos¬ 
session ; this interdict was called edictal : 
edictale, quod prtztorii edictis projxmitur, 
ut sciant omnes ea forma posse implorari. 
2. It was used to signify his order or decree, 
applying the remedy in the given case be¬ 
fore him, and was then called decretal : 
decretale, quod preetor re nata imploranti - 
bus decrevxt . It is this which bears a strong 
resemblance to the injunction of a court or 
equity. 8. It was used, in the last place, 
to signify the very remedy sought in the 
suit commenced under the praetor’s edict; 
and thus it became the denomination of 
the action itself. Livingston on the Batture 
case, 5 Am. Law Jour. 27! ; 2 Story, Eq. 
Jur. g 865. 


Mandatory injunctions command the 
defendant to do a particular thing. Pre¬ 
ventive . commands trim to refrain from an 
ict. The former are resorted to rarely and 
%re seldom allowed before a final hearing; 
10 N. Y. 191; 68 Pa. 370; 10 Ves. 192 ; 20 
Am. Dec. 889 ; 45 N. J. Eq. 178. 

Preliminary or interlocutory injunctions 
are used to restrain the party enjoined 
from doing or continuing to do the wrong 
complained of, either temporarily or during 
the continuance of the suit or proceeding 
in equity in which such injunction is 
granted, and before the rignts of the 
parties have been definitely settled by the 
decision and decree of the court in such 
suit or proceeding. 

Final or perpetual injunctions are 
awarded, or directed to be issued, or the 
preiiminaiy injunction already issued if 
made final or perpetual, by the final de¬ 
cree of the court, or when the rights of the 
parties so far as relates to - the subject of 
the injunction are finally adjudicated and 
disposed of by the order or decree of the 
court; 2 Freem. Ch. 106 ; 4 Johns. Ch. 69 ; 
3 Yerg. 866; 1 Bibb. 184; Kerr, Inj. *12. 

In England, injunctions were divided 
into common injunctions and special in- 

i unctions; Eden, Ini. 178, n.; WilL Eq. 
r ur. 842; Saxt. Ch. 504. The common in¬ 
junction was obtained of course when 
the defendant in the suit in equity was in 
default for not entering his appearance, 
or for not putting in his answer to the 
complainants bill within the times pre¬ 
scribed by the practice of the court; Eden, 
Ini. 59, 68, »3, n. ; Story, Eg. Jur. § 
892 ; 18 Ves. 523 ; Jeremy, Eq. Jur. Spe¬ 
cial injunctions were founded upon th< 
oath of the complainant, or other evidence 
of the truth of tne cliarges contained in his 
bill of complaint. They were obtained 
upon a special application to the court or 
to the officer of tne court who was author¬ 
ized to allow the issuing of such injunc¬ 
tion, and usually upon notice of such 
application given to the party whose pro¬ 
ceedings were sought to be enjoined; Story, 
Eq. Jur. § 892 ; 4 Eden, Inj. 78, 290; Jer¬ 
emy, Eq. Jur. 339; 3 Mer. 475; 18 Ves. 522. 
By the Judicature Act of 1873, no proceed¬ 
ing at any time pending in the high court 
of justice. Or before the court of appeal, 
shall be restrained by injunction, ana any 
court may Issue injunctions of all kinds; 
Moz. & w.; Brown, Diet. In the United 
States courts and in the equity courts of 
most of the states of the Union, the English 
practice of granting the common injunc¬ 
tion has been discontinued or superseded, 
either by statute or by rules of the courts. 
And the preliminary injunctions are, there¬ 
fore, all special injunctions in the courts 
of this country where suoh English prac¬ 
tice has been superseded. 

When used. The injunction is used in a 
great variety of cases, of which cases the 
following are some of the most common : 
to star proceedings at law by tho party en- 

S ' led ; Story, Eq. Jur. §§ 51, 874; Jeremy, 
Jur. 838; R. M. Charlt 93; 6 Gill & J. 
; 1 Sumo. 89 ; 4 Johns. Ch. 17 ; 28 How. 
500 ; 27 Conn. 579 ; 4 Jones, Eq. 82 ; 5 R I. 
171; 23 Ga. 189; see 1 Beasl. 223; 13 CaL 
696 ; 20 Tex. 661; 35 Miss. 77; 128 III. 293 ; 
133 U. S. 241; to restrain the transfer of 
stocks, of promissory notes, bills of ex¬ 
change, and other evidences of debt.; Story, 
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Eg. Jur. §§ 908, 955; 1 Russ. 412 ; 2 Vem. 
132 ; 8 Bro. Ch. 470 ; 9 Wheat. 738 ; 4 Jones, 
Eq. 257: 134 Ind. 442 ; 45 La. Ann. 120; to 
restrain the transfer of the title to prop¬ 
erty; 1 Beasl. 252; 14 Md. 69 ; 7 la. 83 ; 6 
Gray 562 ; 37 Fed. Rep. 12 ; or the parting 
with the possession of such property; Story, 
Eq. Jur. § 953 ; 3 V. <fe B. 108 ; 4 Cow. 440 ; 
to restrain the party enjoined from setting 
up an unequitable defence in a suit at law ; 
Story, Eq. Jur. § 903; Mitf. Eq. PI. 184; to 
restraiu the collection of illegal taxes; 97 
Mo. 300 ; 85 Ky. 557 : 74 Mich. 092 ; or taxes 
imposed in contravention of the U. S. con¬ 
stitution ; 149 U. S. 104 ; to restrain the in¬ 
fringement of a patent; Story. Eq. Jur. 

5 930 ; 2 Blatchf. 39 ; 4 Wash. C. C. 259, 514, 
534 ; 1 Paine 441 ; 30 Fed. Rep. 582 ; 35 id. 
206; or a copyright, or the pirating of 
trade-marks ; 17 Ves. 424 ; 1 Hilf, N.Y. 119 ; 
2 Bosw. 1 ; 44 N. J. Eq. 394 ; 118 Ind. 105; 
37 Fed. Rep. 360; to restrain a party from 
passing off his goods as those of another by 
means of simulating his labels, packages, 
etc.; 138 U. S. 537 ; tq prevent the removal 
of property ; 3 Jones, Eq. 253 ; or the evi¬ 
dences of title to property, or the evidences 
of indebtedness, out of the jurisdiction of 
the court; to restrain the committing of 
waste; 4 Kent 161;2 Johns. Ch. 148; 12Md. 1; 
4 Jones, Eq. 174 ; 2 la. 496 ; 32 Ala. N. S. 723 ; 
to prevent the creation or the continuance 
of a private nuisance ; 12 Cush. 454; 28 Ga. 
30 ; 11 Cal. 104 ; 29 W. Va. 48; 86 Ala. 587 ; 
149 U. S. 157 ; or of a public nuisance par¬ 
ticularly noxious to the party asking for 
the injunction ; Mitf. Eq. PI. 124 ; 6 Johns. 
Ch. 46 ; 14 La. Ann. 247 ; 50 Ark. 406 ; 77 Ga. 
809 ; to restrain illegal acts of municipal 
oldcers ; 12 Cush. 410; 29 Barb. 396 ; 8Wis. 
485 ; 10 Cal. 278 ; 71 Mich. 87 ; 140 U. 8. 1; 
to prevent a purpresture; 12 Ind. 467; to 
restrain the breach of a covenant or agree¬ 
ment; I D, M. & O. 819; 1 Holmes 258; 
to restrain the publication of a libel; [1891] 
2 Ch. 269 ; 92 Mich. 558 ; [1892] 1 Ch. 571 ; 
but see L. R. [1891] 2 Ch. 294; to re¬ 
strain the alienation of property pend¬ 
ing a suit for specific performance ; 3 D. J. 

6 S. 68; to restrain the disclosure of con¬ 
fidential communications, papers, and se¬ 
crets ; Kerr, Inj. § 486 ; Bisph. Eq. 427 ; 88 
N. Y. Supp. 487 ; 9 Hare 255; to restrain 
the publication of unpublished manu¬ 
scripts, letters, etc.; 4 H. L C. 867; 2 Mer. 
437; to restrain members of a firm from 
doing acts inconsistent with the partner¬ 
ship articles, etc. ; 12 Beav. 414 ; to restrain 
waste, even though the title be in litiga¬ 
tion ; 113 U. S. 537 ; to restrain the cutting 
of timber on land the title to which is in 
dispute ; 54 Fed. Rep. 1005 ; to restrain the 
construction of a permanent tunnel through 
a lot; 64 Cal. 62 ; or a continuous trespass, 
where a party claims a right of way over 
the Land, the use of which if permitted will 
ripen into an easement; 68 Vt. 278 ; 78 Cal. 
454; see 65 Miss. 391; 75 Cal. 426 ; 84 Ky. 
254 ; to restrain trespass, leaving the Ques¬ 
tion of title to be settled lay a suit at law ; 
87 Fed. Rep. 86 ; to restrain a railway from 
entering and taking possession of land with¬ 
out first having acquired the right to do so 
117 Ind. 465 ; 97 Mo. 457 ; to restrain intim¬ 
idation of workmen by labor unions; 51 
Fed. Rep. 260 ; (see Labor) ; to restrain 
a boycott; 45 Fed. Rep. 135; to restrain a 
defaulting or insolvent executor or admin¬ 
istrator from getting in assets; Kerr, Inj. 
§ 461; 1 Will. Exec. 275 ; to restrain a trus¬ 
tee from the misuse of his powers ; 1 Hare 
146; to protect certain liens, as that of an 
equitable mortgagee, or of & solicitor upon 
his client’s papers; 1 Y. A C. 303 ; 7 D. M. 
A G. 288; to restrain companies from do¬ 
ing illegal acts, either as against the public 
or third parties, or the members thereof; 18 
Beav. 45 ; Kerr, Inj. & 478 ; to restrain the 
unlawful diversion of water ; 75 Cal. 426; 
188 HJL 271; or the pollution of a stream ; 
42 N. W. Rep. Ill. 891; or the flowage of 
land by a water company, unless the award 
is paid ; 46 N. E. Rep. (Ill.) 1068 ; to restrain 
the erection of a house across a public alley 
81 Ga. 728. It lies to prevent a threatened 
breach of trust in the diversion of corpo¬ 
rate funds by illegal payment out of its 
eapital or profits; 167 U. 8. 429; at the 


suit of a private person to prevent the pub¬ 
lication of his picture (but not where the 
peraon is of public reputation); 64 Fed. 
Rep. 280; but not to restrain the publica¬ 
tion of a biography of the complainant oi 
of a member of his family; 57 Fed. Rep. 
434; but see 15 N. Y. Supp. 787. Bui 
equity will enjoin the publication of a pic¬ 
ture of a deceased member of complainant’! 
family, where the respondent not ob¬ 
served the conditions under which he 
obtained it; 57 Fed. Rep. 484. Equity will 
enjoin the construction of a strew railway 
over a part of a turnpike road, the fee of 
which is owned by the complainant; 0 D. 
R. Pa. 269; at the suit of a wife, whose 
title is not disputed, will enjoiq. her hus¬ 
band’s creditors from selling her property 
for payment of his debts; 18 C. C. R. Pa. 
500 ; and will enjoin a hardware store situ¬ 
ated iu a populous district from keeping and 
selling dynamite, and from overloading its 
building with a stock of hardware, when 
it thereby becomes a menace to passers-by : 
8 Kulp, Pa. 433. 

An injunction will be granted to restrain 
a company in voluntary liquidation from 
distributing its assets among its sharehold¬ 
ers without providing for future liabilities 
under a lease; 32 Ch. D. 41 ; to restrain a 
husband from going to his wife's house 
settled to her separate use, in a case where 
proceedings are pending between them for 
divorce or a judicial separation, and they are 
living apart; 24 Ch. 840 ; to enjoin a hus¬ 
band from dealing with his property where 
alimony is claimed; [1893] P. 284; [1890] 
P. 30, but see [1896] P. 35; against trades 
unionists who maliciously induce employer’s 
contraotees to break their contracts ; [1898] 

1 Q. B. 715; for maliciously inducing an 
employer to dismiss his employes ; [1895] 

2 Q. B. 21; against picketing; [1896] 1 
Ch. 811 ; to restrain the publication of 
notes of a lecture where the audience was 
limited and were admitted by ticket; 28 
Ch. D. 374 ; to restrain the publication of 
any valuable information, e. g. of prices 
communicated to a limited public for a 
limited purpcee; [1896] 1 Q. B. 147 ; to re¬ 
strain the sale of a volume of letters; 2 
Atk. 341; to restrain the publication of 
confidential information obtained during 
service ; 19 Q. B. D. 629 ; such as drawings ; 
[1892] 2 Ch. 518 ; advertisements ; [1898] 1 
Ch. 218 ; to restrain the vendor of a good 
will from soliciting his former customers; 
[1896] App. Cm. 7; or a photographer who 
had taken a negative likeness of a lady in 
order to supply her with copies for money, 
from selling or exhibiting copies; 40 Ch. D. 
345; to restrain a nuisance; De G. A S. 
323 ; or to prevent a fraudulent transfer or 
removal from the jurisdiction of a debtor’s 
property, in aid of an execution; 130 N. Y. 
252. 

An injunction will not be granted, as a 
rule, to take property out of the possession 
of one party and put it into that of another 
whose title has not been established by 
law; 144 U. 8. 119; 40 W. N. C. Pa. 121 ; 
nor to restrain a defendant in a case pend¬ 
ing for the infringement of letters patent, 
from issuing circulars alleging that the 
plaintiff’s patent in suit is invalid; 29 Fed* 
Rep. 96; 28 id. 773 ; (contra, 84 id. 46 ; 65 Ga. 
452; and it lies in England by statute; 14 
Ch. Div. 768 ; 28 Fed. Rep. 774 ; L. R. 7 Eq. 
488); nor to restrain a patentee who has be¬ 
gun, and is proceeding with, a suit on his 
patent, from notifying a manufacturer’s 
customers, in a courteous way, that he in¬ 
tends to enforce his rights; 58 Fed. Rep. 
577 ; nor to restrain defendant from falsely 
representing that a patentee's invention is 
an infringement of his, and thus deterring 
purchasers; 119 Mass. 484. 

It is necessary to the obtaining an injunc¬ 
tion, as to other equitable relief, that there 
should be no plain, adequate, and complete 
remedy at law ; 80 Barb. 549; 5 R. L 472 ; 
121 N. Y. 45; 81 Pa. 887 ; 82 Ala. N. s. 728 ; 
37 N. H. 254 ; 61 Hun 140; 145 U. 8. 459; 
but where there is adequate remedy at law 
one will not be granted; 141 Ill. 572; 49 
Fed. Rep. 517: 87 id. 87; 84 id. 857; 129 
Md. 464 ; 109 N. C. 21; 88 Win. 426 ; 115 
Mo. 618. An injunction will not be grant¬ 


ed while tne right* between the parties are 
undetermined, except in cases where ma¬ 
terial and irreparable injury will be done 
8 Bosw. 607 ; 1 Beasl. 247. 542 : 15 Md. 22 
18 Cal. 156, 190 : 6 Wis. 680; 10 Tex. 410 
28 Mo. 210 ; 24 Fla. 542 ; but where it is ir¬ 
reparable and of a nature which cannot be 
compensated, and where there will be no 
adequate remedy, an injunction will be 
granted; 89 N. H. 182; 12 Cush. 410; 27 
Ga. 499 ; 1 Me AIL 271; 54 Fed. Rep. 1005 ; 
04 Vt. 648. A preliminary injunction 
against the infringement of a patent will 
not be granted in case of doubt os to the 
infringement; 87 Fed. Rep. 091; 88 id. 112 ; 
80 id. 091; where defendant confessedly in¬ 
tends to regain possession of certain prem¬ 
ises by force, such act being punishable as 
a breach of the peace, he will not be re¬ 
strained by injunction ; 45 id. 721. 

The owner of a dwelling-house, called for 
60years “Ashford Lodge,” is not entitled 
to an injunction restraining the proprietor 
of an adjoining house known as 14 Ashford 
Villa ” for 40 years from changing its mun^ 
to “Ashford Lodge”; 10 Ch. I). 294. An 
injunction will not lie to prevent a club 
from carrying out the decision of the mem¬ 
bers when acting under their rules, unlew 
it be shown that the rules are contrary to 
natural justice, or that what has been done 
is contrary to the rules, or that there has 
been bad faith in a decision ; 6 Eq. 68; 18 
Ch. D. 340; 17 Ch. D. 815. A bill in equity 
for an injunction against a crime or mis¬ 
demeanor does not lie ; but equity will in¬ 
terfere if the alleged criminal acts go 
further and operate to the destruction or 
diminution of value of property. A mem¬ 
ber of an incorporated club has a standing 
in equity for an injunction to restrain the 
club from carrying out its declared purpose 
of committing an act which, if found to be 
criminal, will imperil the charter of the 
club; 177 Pa. 224. 

Where there was a conspiracy to prevent 
workmen by intimidation or persuasion, 
from entering into or con tinnin g in the 
plaintiff’s employment, an injunction was 
granted to restrain the maintenance of a 
patrol of two men in front of the plaintiff’s 
premises, placed there in furtherance of 
such conspiracy ; 44 N. E. Rep. Mass. 1077 ; 
but a corporation is not entitled to an. in¬ 
junction against persons or organizations, 
on the ground that they have conspired to 
exterminate it by compelling its members 
to leave it; 43 Pac. Rep. Col. 451. See Boy¬ 
cott. 

Where a city had power to build water¬ 
works, the fact that by so doing^ it would 
violate contract rights of an existing water 
company does not give an individual prop¬ 
erty owner the right to enjoin the city on 
the ground that his taxes would be in¬ 
creased thereby ; 60 Fed. Rep. 901. 

Equity will not enjoin a municipal cor¬ 
poration in the exercise of its lawful pow¬ 
ers, unl ess the proposed act is ultra vires 
and would work irreparable injury; 48 
Fed. Rep. 308; but a resident taxpayer 
and real estate owner is entitled to bring a 
suit to enjoin the execution of a municipal 
contract Illegally awarded, whatever may 
be alleged to be his ulterior purpose; 8 D. 
R. Pa. 206 ; 137 Pa. 561. 

Where a statute creates a new offence 
an d neglects the penalty, the ancillary 
remedy of injunction may be claimed as 
well as the penalty ; Brett, L. C. Mod. Eq. 
827. 

An injunction against a newspaper to re¬ 
strain it from copying literary matter from 
another newspaper will not oe refused be¬ 
cause such is the practice of newspapers; 
[1892] 8 Ch. 489, where the oases are col¬ 
lected. An injunction will not lie to re¬ 
strain the publication of an encyclopedia 
of the same name as complainant s, except 
as to copyright articles, where defendant 
has used no means to lead the public to be¬ 
lieve that its publication is that of com¬ 
plainant ; 44 Fed. Rep. 798. 

In England, equity, in special oases of 
contracts for personal services, will restrain 
the violation of the contract, whenever the 
legal remedy of damages would be inade¬ 
quate and the contract is of such a kind 
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that its ncpnfire specific enforcement is 
possible. This rule was at first applied to 
contracts which were in form expressly neg¬ 
ative, but has since been extended toafflrni- 
ativecontracts which imply negative stipu¬ 
lations : Poiu. Eo Jur. 1843; 1 Dc U.. M. 
& G. 604; L. R. 16 Eq. 149 ; 1 McCra. 558, 
535 : 1 Holmes 353. But where there was a 
contract for personal service containing a 
stipulation bv the employed that he will 
“act exclusively for ’’ his employer, the 
emplovod will not be restrained by injunc¬ 
tion from entering the employ of another 
person in the absence of a negative cove¬ 
nant in the contract, express or implied, 
which is clear and definite ; 75 L. T. Rep. 
526 : 47 N. J. Eq. >70. 

The American cases are said to have us- 


The granting of an injunction la not lim¬ 
ited to a oaae where damages oould not be 
recovered In an action at law ; 27 Abb, N. 
C. 887 ; but as a general rule it will not be 
granted where the party may be compen¬ 
sated in damages; 99 N, C. 11. 

Injunctions are used by oourts of equity 
in a great number and variety of special 
cases; and in England and in the United 
States this writ was formerly used by suob 
oourts as the means of enforcing their de¬ 
cisions, orders, and decrees. But subse¬ 
quent statutes have in most cases given to 
oourts of equity the power of enforcing 
their decrees by the ordinary process of 
execution against the property of the party ; 
so that an injunction to enforce the per¬ 
formance of a decree is now seldom necea- 


ually either refused to follow the English 
decisions or have considerably modified 
them ; see 53 Cal. ‘201 ; 8 Baxt. 54, 24*2 ; 42 
>ld. 480 Equity will restrain a breach of 
his contract by a baseball player who had 
contracted to plav with the plaintiff; 8 C. 

C. R. 57 : contra ’ 8 C. C. R. 337 ; see also 
42 Fed. Rep. 198. 

An injunction will lie where the remedy 
at law, though there be one, is inadequate ; 
thus : to protect an innocent purchaser of 
the stock and good-will of a business by 
enjoining the sale thereof by the sheriff, 
where the damages recoverable would be 
only for the value of the stock, without 
compensation for the loss of business ; 138 

U. S. 271 ; to prevent the illegal sale of a 
church-pew under an attachment, upon the 
ground that it would be an outrage to the 
owners’ religious feelings : 27 Weekly Law 
Bull. (Ohio) 20 : to prevent the illegal issue 
of corporate bonds ; 113 Ind. 22 ; 5 Wall. 74 ; 
to prevent the destruction of ornamental 
trees on the plaintiff's grounds ; 7 Md. 408 ; 
to restrain the cutting off of the supply of 
natural gas furnished under a contract; 50 
N. W. Rep. (Ia.) 283; where the redress at 
law would be inadequate by reason of the 
defendant's insolvency ; 133 N. Y. 499. An 
injunction will lie to enjoin a public nui¬ 
sance if it be continuous and peculiarly in¬ 
jures the plaintiff.or his property ; 135 N. 

V. 239. An injunction will not be granted 
on the application of a private person, to 
protect purely public rights ; Beach, Inj. 

§ 13; 139 Ill. 419 ; nor, except in a great 
emergency, to interfere with public im¬ 
provements ; 40 N. J. Eq. 350; nor to re¬ 
strain the abuse of a public trust, unless the 
complainant can Bhow some peculiar inter¬ 
est therein ; 102 Ill. 379 ; nor to compel the 
lessees of an opera house to allow the plain¬ 
tiff to use the house under a contract there¬ 
for, where the effect would be to compel 
the lessee to break a contract with an inno¬ 
cent third party; 43 Fed. Rep. 831 ; nor to 
prevent the maintenance of a nuisance on 
a highway where it could be abated by in¬ 
dictment ; 49 N. J. Eq. 11. Where a crim¬ 
inal prosecution is threatened under color 
of an invalid statute for the purpose of 
compelling the relinquishment of a proper- 
ty right, an injunction will lie ; 80 Fed. Hep. 
218. 

Criminal acts may be restrained by in junc¬ 
tion if they are of such a nature as to con¬ 
stitute a public nuisance; 147 Mass. 550. 
This recent development of equity jurisdic¬ 
tion is well settled. Its efficiency has been 
'n preventing the evils of strikes. See 
Judge Taft’s Address, Report of Amer. Bar 
Asso., 1895, p. 265 ; 6 L. R. Eq. 551 ; 51 Fed. 
Rep. 260 ; 54 Fed. Rep. 730; 60 Fed. Rep. 
808 ; 63 Fed. Rep. 310; 02 Fed. Rep. 824 ; 158 
U. 3. 564; 18 Chic. L. NewB 306 ; 32 3. W. 
Rep. (Mo.) 1106; 33 Am. L. Reg. n. s. 
609. An injunction has also been granted 
to restrain a prize fight; 28 L. R. A. 727; 
35 Am. L. Reg. {n. s.) 100; an injunction 
will lie to restrain railroad employes from 
acts of violence and intimidation and from 
enforcing rules of labor unions resulting in 
irremediable injury to the company and 
the public, such as those requiring an arbi¬ 
trary strike without cause ; 54 Fed. Rep. 
746 ; and also to restrain a railroad company 
and its employes from refusing to inter¬ 
change interstate oommeroe, freight, ^ 
toafflo facilities with a oaoneoting lina at 
railway ; 54 Fed- Rep. 780. * 


PCI I J * 

Injunctions may be used by courts of 
equity, in the United States as well as in 
England, to restrain the commencement or 
the oontinuanoe of proceedings in foreign 
oourts, upon the same principles upon which 
they are used to restrain proceedings at law 
in oourts of the same state or country where 
suoh injunotioo is granted, the jurisdiction 
in this class of oases, however, being purely 
in personam ; 3 Myl. & K. 104 ; Story, Eq. 
Jur. § 899 ; High, Inj. § 108 ; Bisph. Eq. 
424. But a state court will not grant an 


injunction to stay proceedings at law pre¬ 
viously oommenoea in oue of the United 
States courts. But it is otherwise when the 
state court has first acquired jurisdiction ; 
9 C. E. Green 238; 15 Wise. 401 ; 53 N. Y. 
(s. C.) 70. Nor will a United States court 
grant an injunction to stay proceedings at 
law previously commenced in a state court, 
except where suoh injunction may be au¬ 
thorized by any law relating to proceedings 
in bankruptcy ; 4 Cra. 179 ; 96 U. S. 340 ; 
Rev. Stat. § 720 ; High, Inj. § 109. See gen¬ 
erally 37 Cent. L. J. 4. And upon the ground 
of comity, as well as from principles of pub¬ 
lic policy, the equity courts of one state of 
the union will not grant an injunction to 
stay proceedings previously commenced in 
a court of a sister state, where the courts of 
such sister state have the power to afford 
the party applying for the injunction the 
equitable relief to which he is entitled; 2 
Paige, Ch. 401 ; 31 Barb. 364 ; 84 Ill. 20; but 
in a proper case, the equity courts of one 
state can restrain persons within their juris¬ 
diction from the prosecution of suits in an¬ 
other state; 133 U. S. 107. A very strong 
case should be made out to warrant a court 
of equity in interfering with a judgment at 
Law ; 76 Ga. 9 ; 51 Ark. 341; but it will en¬ 
join a judgment at law if the matters set 
up in the bill, as a ground of relief, consti¬ 
tute equities unavailable as a defence in the 
action at law ; 128 U. S. 374; no injunction 
against proceedings at law will issue where 
the plaintiff has a good defence at law ; 40 
Fed. Rep. 517. An injunction will lie to 
restrain a multiplicity cf suits; 54 Fed. 


Rep. 40. 

w the United States, an injunction bill 
ia usually sworn to by the complainant, or 
is verified by the oatn of some other person 
who is cognizant of the facts and chargee 
contained in such bill, so far at least as re¬ 
lates to the allegations in the bill upon 
which the application for the preliminary 
injunction is based. And an order allow¬ 
ing such injunction is thereupon obtained 
by a special application to the court, or to 
some officer authorized by statute, or by 
the rules and practioe of the court, to allow 
the injunction, either with or without 
notice to the party enjoined and with or 
without security to such party, as the law 
or the rules and practice of the court 
may have prescribed in particular classes 
of cases; 1 W. Sc M. 280. Unless a pre¬ 
liminary injunction is to be applied for, 
a bill ordinarily need not be sworn to. 

The bill must disclose a primary equity 
in aid of which this secondary remedy is 
asked,; 4 Jones, Eq. 29; 28 Ga. 585 ; 14 La. 
Ann. 108; 12 Mo. 815. 

Where the plaintiff has slept on his rights 
and allowed the alleged wrong to exist for 
a long time, he is not entitled to an in¬ 
junction ; 145 U. S. 817; 148 id. 224, 558; 
62 Tex. 200; as where the plaintiff had 


permitted the completion of the building 
which he sought to enjoin; 148 Pa. 487 ; 
and where the plaintiff who was the owner 
of land bounded by a highway permitted 
a railway to be built on tno highway ; 22 
S. W. Rep. (Mo.) 016. But it is otherwise 
where the plaintiff seeks the aid of an in¬ 
junction for the protection of his legal 
rights, there being laches, but nothing to 
constitute an estoppel ; 22 N, Y. Supp. 
821. But delay in bringing suit is not a 
defence if it appear that matters still re¬ 
main in statu quo; 2 Sira. N. 8. 78. An 
injunction in a patent case will Dot be 
granted where, by reason of the plaintiff’s 
delay, the defendant would be subjected 
to special hardship ; 50 Fed. Rep. 152 ; nor 
where the plaintiff has been guilty of mis¬ 
representations as to his goods, covered by 
a trade-mark ; 108 U. S. 213 ; 28 Mas*. 
477 ; 90 Cal. 518. An injunction will not 
be granted when the plaintiff's right is 
doubtful; 54 Fed. Rep. 214; 26 id. 884; 
nor, it has been held, where the right on 
which it is claimed is, as a matter of law, 
unsettled ; 29 N. J. Eq. 299 ; 43 id. 71. 

Formerly the plaintiff could not obtain 
relief by injunction until his rights had 
been settled at law j 2 Johns. Ch. 162; 
but this doctrine is not now maintained. 

Injunctions are not granted where com¬ 
plainant's rights are not clear, and where 
an injury more or less irreparable is not 
likely to result unless defendants are en¬ 
joined ; 21 Ohio L. J. 890 ; 45 N. J. Eq. 
50* 


An injunction is ordinarily preventive, 
and will not be granted to correct a wrong 
already done or restore to a party rights 
of which he has been deprived; 48 Ill. 
App. 25 ; 58 Mich. 286. 

There must be at least- a reasonable 
probability of injury to the nlaintiff in 
order to justify an injunction; 122 N. Y.. 
505 ; 96 Cal. 243; a mere threat of injury 
is not ordinarily a sufficient ground for an 
injunction; 107 N. C. 139 ; 55 Fed. Rep. 
487. There must be a well-grounded appre¬ 
hension of immediate injury; 83 Mich. 
285 ; 25 Fla. 656; 4 Nev. 143. It is not 
necessary to prove that a wrong has 
actually been committed; where rights 
had been infringed, and the party has 
good reason to believe they will be in¬ 
fringed, an injunction will issue ; 4 Blatch. 
184. A bill will lie for an injunction, if a 
patent right has been admitted, upon the 
well-grounded proof of an intention to 
violate the right; 3 Story 749. A bill in 
equity will lie for an injunction to prevent 
an anticipated infringement of a patent, 
no infringement having actually occurred : 
35 Fed. Rep. 149; where there was no 
proof of actual sales, but the defendant had 
exhibited his lamps at a fair, and dis¬ 
tributed circulars to the public and other¬ 
wise advertised his lamps for Bale, it was 
held that if sales had not actually been 
made, such a wrong was threatened, and 
that was sufficient to call for an injunction ; 
10 id. 291. Where the defendant had 
formerly been engaged in infringing, the 
mere fact that since the commencement 
of the suit he had ceased to do bo and did 
not threaten to renew his sales, is not an 
answer to an application for a preliminary 
injunction to restrain the continuance or 
renewal of such infringement. Perhaps 
as safe a criterion of what is to be appre¬ 
hended from defendant as can be obtained, 
is to look at that which he lias done, 
and in his answer justified the right to do, 
rather than to look to the factof his having 
discontinued the alleged injury and his 
declaration of want of intention of renew¬ 
ing the same; 8 Fish. Pat. Cas. 112. See 
Rob. Pat. §1191. 

An injunction should contain upon its 
face sufficient to inform the party enjoined 
of what he is restrained from doing or 
from permitting to be done by those who 
are under his control, without the neces¬ 
sity of his resorting to the complainant’s 
bill on file to ascertain what he ia to refrain 
from doing or from permitting to be done ; 
10 Cal. 847. Where a preliminary in¬ 
junction is needed, the complainant's bill 
should contain a proper prayer for suoh pro- 
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spitting in one's face; Assuming a coat of 
arms, or any other mark of distinction 
proper to another, etc. The composing 
and publishing defamatory libels may he 
reckoned of this kind ; Erstine, Pr. 4. 4. 45. 

A verbal injury, when directed against a 
private person, consists in the uttering 
contumelious words, which tend to injure 
his reputation by making him little or rid¬ 
iculous. Where the offensive words are 
uttered in the heat of a dispute and spoken 
to the person's face, the law does not pre¬ 
sume any malicious intention in the utterer, 
whose resentment generally subsides with 
his passion ; and yet even in thnt case the 
truthof the injurious words seldom ab¬ 
solves entirely from punishment. Where 
the injurious expressions have a tendency 
to blacken one's moral reputation or fix 
some particular guilt upon hi in, and are 
deliberately repeated in different com¬ 
panies, or handed about in whispers to con¬ 
fidants, the crime then becomes slander, 
agreeably to the distinction of the Roman 
law ; Dig. 15, § 12 de Iniur. 

See Irreparable Injury ; Personal 
Injcrt^Action fob Injury, etc. 

INLAGARE, ENLEQTARE. To re¬ 
store to protection of law. Opposed to 
uflo^are. Bract, lib. 8, tr. 2, c. 14, § 1; Du 
Cangp. 


INI±AGATION. Restoration to the 
protection of law. 

1W I . A OH. A man who is under the 
protection of the law, and not outlawed. 
Cowel. 


TN T. AN TI Within the same country** 
The demesne reserved for the use of the 
lord. Cowel. Inland, or domestic, navi¬ 
gation is that carried on in the interior of 
the country, and does not include that 
upon the great lakes ; 24 How. 1 ; 10 Wall. 
577. As to what are inland bills of ex¬ 
change, see Bills of Exchange. 

INMATE. One who dwells in a part 
of another's house, the latter dwelling at 
the same time in the said house. Kitch. 
45 b ; Com. Dig. Justices of the Peace (B 85) ; 
1 B. A C. 578 ; 2 M. & R. 227 ; 2 Russ. Cr. 
937 ; 1 M. & G. 83 ; 28 Cal. 545. See Lodger. 

-INN. A house where a traveller is fur¬ 
nished with everything he has occasion for 
while on his way. Bac. Abr. inns (B): 3 
B. & Aid. 283 ; 9 B. Monr. 72. A public 
house of entertainment for all who choose 
to visit it. 5 Sandf. 247 ; 93 Cal. 253 , 84 
Ala. 451. A coffee-house or a mere eating- 
house is not an inn. To constitute an inn 
there must be some provision for the essen¬ 
tial needs of a traveller upon his journey, 
namely, lodging as well as food ; per 
Brown, U. 8 . 4 D. J., in 13 Rep. 299, citing 54 
Barb. 318. See Innkeeper^ Hotel. 

INNAV iGABTiE. A term applied in 
foreign insurance law to a vessel not navi¬ 
gable, through irremediable misfortune by 
a peril of the sea. The ship is relatively 
innavigable when it will require almost as 
much time and expense to repair her as to 
build a new one. Targa, 238, 256; Emeri- 
gon, to. 1, 577, 591; 3 Kent 323. n. 

INNINGS. Lands gained from the 
sea by draining. Cunningham, Law Diet. ; 
Callis, Sewers 38. 


IN J4 K riB FEB. The keeper of a com 
mon inn for the lodging and entertainment 
of travellers and passengers, their horse* 
and attendants, for a reasonable compensa 
tion. Bac. Abr. Inns, etc. ; Story, Bailm 
§ 475. Any one who makes it hie businesi 
to entertain travellers and passengers, ant 
provide lodging and necessaries for them 
their horses and attendants, is an inn 
keeper. Edw. Bailm. § 450 ; even thougl 
the house is situated on enclosed grounds 
93 Cal. 253. But one who entertains stran 
gers occasionally, although he may receivi 
compensation for it, is not an innkeeper 
2D. &B. 434 ; 7 Ga. 298; 1 Morr. 184. 8e< 
Gctest ; Boarder. It is not necessary tha 
he should furnish accommodations fo 
horses and carriages; 8 B. A Aid. 283 ; th 
keeper of a tavern ; id .: and of a hotel i 


an innkeeper; 2 Chi tty 484. So is one 
who keeps n hotel on whnt is called tho 
European plan, furnishing lodging to 
guests, and keeping on eating-house where 
they may purchase meals at their option ; 
3 Daly 200. But the keeper of a mere res¬ 
taurant is not an innkeeper if he only fur¬ 
nishes meals to his guests ; 1 Hilt. 193; 13 
Rep. 399. Nor is the keeper of a coffee¬ 
house, or of a boarding house, or lodging- 
house ; 8 Co. 82; 9 £. ft B. 144; 100 Haas. 
495 ; 35 Wise. 118. One who receives 
lodgers and boards them under a special 
contract for a limited time, or who lets 
rooms to guests by the day or week, and 
does not furnish them entertainment, is 
not an innkeeper, 2 Daly 15. See 87 Cal. 
488. Where tne plaintiff attended a ball 

? ;iven by an innkeeper, stabled his horse at 
he Inn, drank and paid for liquors, and 
paid for his ticket of admission to the ball, 
it was held that the relationship of Inn¬ 
keeper and guest did not exist; 17 Hun 128. 
Where one ooarded with his family at a 
hotel in New York, paying a specified 
amount for his rooms, and an additional 
amount for board if he took his meals 
regularly, and if not, paying for whatever 
he ordered at the restaurant attached to 
the hotel, ifi was held that the innkeeper 
was liable for personal property stolen 
from the plaintiff’s room ; 17 Hun 279 
(criticized in 20 Alb. L. J. 64, citing many 
cases); and see 22 Minn. 468. Where one 
merely leaves his horse with an innkeeper, 
the relation of innkeeper and guest aoes 
not exist; 68 Me. 489 ; so where he leaves 
goods at the inn without indicating any 
intention to become a guest; 60 Hun 409. 
So when a guest paid his bill and left the 
inn, having deposited money with a clerk 
to be kept till his return ; 2 Lea 312 ; but it 
terminates where the guest delivers his 
baggage to a porter to be checked for safe 
keeping, the porter having no authority to 
receive it, and pays his bill, and in his ab¬ 
sence the baggage is stolen, the innkeeper 
is not liable therefor ; 93 Ala. 342. 

He is bound to take in and receive all 
travellers and wayfaring persons, and to 
entertain them, if he can accommodate 
them, for a reasonable compensation ; 
Wand. Inns, 46; 3 B. & Aid. 285 ; 7 C. & 
P. 213; 4 Exch. 367. See 89 Cal. 1.56. For 
a refusal to do so he is liable civilly and 
criminally ; 7 C. & P. 213. It is no defence 
that the traveller did not tender the price 
of his entertainment, or that the guest was 
travelling on Sunday, or that the innkeeper 
had gone to bed. or that the guest refused 
to tell his name, otherwise if the guest 
was drunk, or was behaving in an improper 
manner; Edw. Bailm. § 471 ; 34 Pa. 86 ; 7 
C. & P. 213. The innkeeper may demand 
prepayment; 9 Co. 87. He may not ex¬ 
clude persons from entering the inn and 
going into the public room on lawful busi¬ 
ness; 6 N. H. 523. He must guard their 
goods with proper diligence. He is liable 
only for the goods which are brought 
within the inn; 8 Co. 32 ; 58 N. W. Rep. 
(S. Dak.) 555. A delivery of the goods into 
the personal custody of the innkeeper is 
not, however, necessary in order to make 
him responsible ; for, although he may not 
know anything of such goods, he is kiound 
to pay for them if they are stolen or carried 
away, even by an unknown person ; Wand. 
Inns 100; Dig. 4, 9, 1; 8 B. & Aid. 283; 1 
Holt N. P. 209 ; 1 Bell Comm. 469 ; 1 3m. 
L. C. 47; 14 Barb. 193 ; 8 Co. 82; 93 Cal. 
253 ; 2 Ind. App. 309 ; 54 Mo. App. 667; 1 
Hayw. 41; 14 Johns. 175; 23 Wend. 642 ; 7 
Cush. 114 ; 62 Pa. 92; 27 Mias. 668. Thus, 
when a guest’s luggage was, at his sugges¬ 
tion, taken to the commercial room , 8 B. 
& C. 9; and when a lady's reticule with 
money in it was left for a few minutes on 
a bed in her room ; 2 B. & Ad. 808; the 
innkeeper was held liable; and if he re¬ 
ceive the guest, the custody of the goods 
may be considered as an accessory to the 
principal contract, and the money paid for 
the apartments as extending to tne care of 
the box and portmanteau; Jones, Bailm. 
94 ; Story, Bailm. § 470; 1 Bla. Com. 480; 
2 Kent 458. The particular responsibility 
of an innkeeper does not extend to goods 


lost or stolen rrom a room occupied by a 
guest for a purpose of business distinct 
from his accommodation as guest, such as 
the exhibition of samples of merchandise ; 
121 U. 3. 883. The liability of an innkeeper 
is the same in character and extent with 
that of a common carrier ; 7 Cush. 417 ; 9 
Humphr. 748; 1 Cal. 221; 8 B. & C. 9; 58 
Me. 163; 8 Blackf. 585. Even where the 
plaintiff’s horse and wagon containing 
goods of value were destroyed in the night 
by Are, the cause of which was unknown, 
it was held that the innkeeper was liable; 
83 N. Y. 571 ; contra, 80 Mien. 259; s. C. 18 


Am. Rep. 127, n. See 6 L. R. A. 488, n. 
In a recent English cose in the Luton county 
court against the proprietor of the George 
Hotel, Luton, an innkeeper was held lia¬ 
ble for the loss of a bicycle, lost while the 
owner was at luncheon in the hotel. 

He is responsible for the acts of his doraes- 
ttos and servants, as well as for the acts of 
his other guests, if the goods are stolen or 
lost; 7 Cush. 417 ; 5 Barb. 560 ; 54 Mo, App. 
567 ; but he is not responsible for any tort 
or injury done by his servants or others to 
the person of his guest, without his own 
co-operation or consent; 8 Co. 82. The 
innkeeper will be excused whenever the 
loss has occurred through the fault of the 
guest, the act of God f or of the public 
enemy ; 4 M. ft S. 806; 1 Stark. 251, n.; 27 
Tex. 547 ; 98 U. S. 218 ; 87 Pa. 378 ; 134 id. 
262. An omission on the part of the guest 
to lock his door will not necessarily prevent 
his recovery ; 6 H. & N. 265 ; 2 Sweeny 705. 
See 14 Daly 114. Where a guest was given a 
room temporarily and in his absence his bag¬ 
gage was placed in the hall, the innkeeper 
was held liable for its loss; [1891] 2 Q. B. 
11. When the guest misleads the inn¬ 
keeper as to the value of a package and 
thus throws him off his guard, it has been 
held that he cannot recover ; Edw. Bailm. 


§ 466. See 46 N. Y. 266. The failure of a 
guest to inform an innkeeper that his valise 
placed in the cloak or baggage room, con¬ 
tains valuables, is not negligence ; 2 Ind. 
App. 308 ; 83 Ga. 606. It has been held 
that a guest who does not confide his goods 
to the innkeeper cannot recover; Scnoul., 
Bailm. 302 ; 1 Ye&tes 84 ; but the guest may 
retain personal custody of necessary wear¬ 
ing apparel and jewelry worn daily, for 
which the innkeeper becomes liable; 93 
Cal. 253; a guest may recover for the 
loss of goods brought into the inn in the 
usual manner ; 27 Miss. 057 ; 37 Ga. 242. 
An innkeeper may make reasonable regula¬ 
tions as to the manner in which he will 
receive and keep goods; 9 Wend. 85, 114. 
He must furnish reasonable accommoda¬ 
tions. See 8 M. Sc W. 209. When the pro¬ 
prietor of a hotel employs a servant to re¬ 
ceive and keep the property of guests while 
at meals, his liability for the default of this 
servant in the custody of property so re¬ 
ceived is not affected by the fact that he 
has also provided a check-room for the safe¬ 
keeping of such property ; 54 Mo. App. 567. 

The innkeeper is entitled to a just com¬ 
pensation for his care and trouble in taking 
care of his guest and his property ; and, to 
enable him to obtain this, the law invests 


him with some peculiar privileges, giving 
him a lien upon the goods brought into the 
inn by the guest, ana, it has been said, upon 
the person of his guest ( contra , 3 M, & W. 
248), for his compensation ; 3 B. & Aid. 287 ; 
see 61 N. Y. 34 ; 1 Rich. 213 ; 26 Vt. 335 ; 
3 M. & W. 248 ; 13 Or. 482 ; and this though 
the goods belong to a third person, if tne 
innkeeper was ignorant of the fact; Schoul., 
Bailin. $28; 12 Q. B. 197 ; 23 Pa. 193; 11 
Barb. 41 ; 99 N. C. 523 ; 27 Wis. 202 ; 52 
Minn. 516 ; a lien was also held to attach 
upon the goods of the wife ; 25 Q. B. Div. 
491. Sewing machines were sent by his 
principal to a commercial traveller while 
ne was at an inn, to be used in the course 
of business for sale to customers in the 
neighborhood. The innkeeper had express 
notice that they were the property or the 
employer but he received them as the bag¬ 
gage of the traveller, who left the inn with¬ 
out paying his bill; the English Court of 
Appeal held that the innkeeper had a lien 
on the goods for the amount of ;the bill; 
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[1895] 2 Q. B. 501, affirming id. 78. The 
court below considered that the question of 
knowledge was immaterial, because “the 
goods in question were of a kind which a 
commercial traveller would in the ordinary 
course carry about with him to tho inns at 
which he put up as part of the regular ap¬ 
paratus of his calling, and which the inn¬ 
keeper would consequently be bound to 
receive into his inn and to take care of while 
they were there. Here it is true that the 

goods were not brought by G-to the inn 

—they were sent to him while he was stay¬ 
ing there. But that can make no difference. 
The defendant was bound to receive them 
and take care of them as a part of his duty 
towards his guest. It follows that the lien 
attached to them.” 

At common law this lien could be en¬ 
forced only by legal proceedings, and not 
by a sale; 11 Barb. 41 ; Edw. Bailm. £ 470. 
This has been changed in New York by 
statute. As to detaining the horse of a 
guest, see 25 Wend. 654 ; 9 Pick. 280. The 
landlord may also bring an action for the 
recovery of his compensation. Where an 
innkeeper owes his guest for labor more 
than the guest owes for hoard, he has no 
lien; 3 Col. App, 519. An innkeepers lien 
does not attach to goods in possession of one 
who is received as a boarder and not as a 
guest or traveller ; 52 Minn. 516. 

An innkeeper in a town through which 
lines of stages pass has no right to exclude 
the driver of one of these lines from his 
yard and the common public rooms where 
travellers are usually placed, who comes 
there at proper hours, andiu a proper man¬ 
ner, to solicit passengers for his coach and 
without doing any injury to the innkeeper : 
8 N. H. 523. The common-law liability of 
innkeepers has been changed in England 
and in most of the states by statute which 
provides that the innkeeper shall not be li¬ 
able for money, etc., if he provides a safe 
for safe-keeping, and duly notifies his guests 
thereof. It has been held that a hotel- 
keeper, in whose safe a regular boarder de¬ 
posits money for safe-keeping, is no more 
than a bailee for him, and when the money 
is stolen from the safe by his night clerk, is 
not liable therefor, in the absence of any 
proof of want of ordinary care in employ¬ 
ing him ; 62 N. W. Rep. (Mich.) 716, 

INNOCENCE. The absence of guilt. 
See Presumption of Innocence. 

INNOCENT. The law presumes the 
defendant innocent until proven guilty 


bevond a 

U.‘S. 439 


'reasonable doubt. (<?. t>.) 120 


INNOCENT AGENT. One who does 
the forbidden thing, moved thereto by an¬ 
other person, yet incurs no legal guilt, be¬ 
cause either not endowed with sufficient 
mental capacity or not acquainted with the 
necessary facts. Bish. Cr. L. £310; 21 Tex. 
App. 107. 

INNOCENT CONVEYANCES. In 
English Law. A technical term used to 
sigoify those conveyances made by a tenant 
of his leasehold which do not occasion a for¬ 
feiture : these are conveyances by lease and 
release, bargain and sale, and a covenant 
to stand seised by a tenant for life. 1 
Chitty, Pr. 243. 

INNOMINATE CONTRACTS. In 
Civil Law. Contracts which have no par¬ 
ticular names, as permutation and trans¬ 
action. Inst. 2. 10. 13. There are many 
innominate contracts ; but the Roman law¬ 
yers reduced them to four classes, namely, 
do ut dee , do ut facias, facio ut des, and 
faciout facias. Dig. 2. 14. 7. 2. 

INNONIA. In Old English Law. 

A close or inclosure (clausum inclausura). 
Spel. Glos. 

INNOTESCIMTJS (Lat.). In En¬ 
glish Law. An epithet used for letters 
patent, which are always of a charter of 
feoffment, or some other instrument not of 
record, concluding with the words Innotes- 
cimus per preesentes, etc. Tech. Diet. 


INNOVATION. In Scotch Law. 
The exchange of one obligation for another, 
so that the second slmll come in the place 
of the first. Bell, Diet. The same as 
Novation. 

INNOXIARE. To purge one of a fault 
and declare him innocent. Toml. 

INNS OF COURT. Voluntary non¬ 
corporate legal societies seated in London 
having their origin about the end of the 
13th and the beginning of the 14th century. 
Encyc. Brit. They consist of the Inns of 
Court and Chancery. 

The four principal Inns of Court are the 
Inner Temple and Middle Temple (formerly 
belonging to the Knights Templar), Lin¬ 
coln’s Inn, and Gray’s Inn (anciently be¬ 
longing to the earls of Lincoln and Gray). 
The other inns are the two Serjeants’ Inns, 
one of which also cftlled Faryndon Inn is 
in Chancery Lane, and the other in Fleet 
Street. The Inns of Chancery were prob¬ 
ably so called because they were once in¬ 
habited by such clerks as chiefly studied the 
forming of writs, which regularly belonged 
to the cursi tors, who are officers of chancery. 
These are Thavie’s Inn, the New Inn, sup 
posed to have been formed on the old 
foundation of St. George's Inn, Symond’s 
Inn, Clement’s Inn, Clifford’s Inn, Staple’s 
Inn, Lion’s Inn, Furnival’s Inn, and Bar¬ 
nard’s Inn. These are connected with the 
respective Inns of Court. There were other 
inns, such as Chester Inn, Strand or Strode 
Inn, and Scrope Inn. 

Of the origin of the Innsof Court Ioderwlck says : 

“ The fixture of a certain court for the trial of civil 
causes in London Also encouraged the calling or 
profession of advocacy, and led to the institution of 
the Inns of Court, where students of the law could 
congregate as at a University, hear lectures on the 
Roman law and the laws of their country, and pre¬ 
pare themselves for their future duties.'* King's 
Peace 91. " Each inn is self-governing, and quite 
distinct from all others, all, however, possessing 
equal privileges ; but latterly they have joined in 
imposing certain educational tests for the admis¬ 
sion of students. It is entirely in the discretion of 
an inn of court to admit any particular person as 
a member, for no member of the public has an abso¬ 
lute right to be called to the bar, there being no 
mode of compelling the inn to state its reasons for 
refusal. But practically, no objection Is ever made 
to the admission of any person of good character. 
Each inn has also the power of disbarring its mem¬ 
bers, that is, of withdrawing from them tne right of 
practising as counsel. This right has been rarely 
exercised, but of late years there have been ex¬ 
amples of persons abusing their profession, and in¬ 
dulging in dishonest practices ; In such cases, the 
Inn has its own mode of inquiring Into the facts 
affecting the character of a member, and Is not 
bound to make the investigation public. By this 
high coutrolling power over Its members, a higher 
character is supposed to be given to the bar as a 
body, than if each Individual was left to his own 
devices, unchecked, except by the law.” InL Cyc. 
See also Encyc. Brit. 

INNUENDO (Lat. innuere , to nod at, 
to hint at; meaning. The word was used 
when pleadings were in Latin, and has 
been translated by “ meaning ”). 

In Pleading. A clause in the declara¬ 
tion, indictment, or other pleading contain¬ 
ing an averment which is explanatory of 
some preceding word or statement. 

An averment of the meaning of alleged 
libellous words. 152 Pa. 187. The defama¬ 
tory meaning which the plaintiff sets on 
words complained of, in an action for libel; 
its office is to show how they came to have 
that defamatory meaning and how they 
relate to him. 84 Wis. 129. 

It derives its name from the leading word 
by which it was always introduced when 
pleadings were in Latin. It is mostly used 
in actions of slander, and ie then said to be a 
subordinate averment, connecting partic¬ 
ular parts of the publication with what 
has gone before, in order to elucidate the 
defendant’s meaning more fully. 1 Stark. 
Slacd. 4S1. 

It is the office of an innuendo to define 
the defamatory meaning whioh the plaintiff 
sets on the words, to show how they come 
to have that meaning, and also to show 
how they relate to the plaintiff, whenever 
that is not clear on the face of them ; Odg. 
Lib. & SI. *100. See Colloquium. It may 
be used to point to the plaintiff as the per¬ 
son intended in the defendant’s statement. 
It may show that a general imputation of 
crime is intended to apply to the plaintiff ; 


Heard, Sland. § 226; 1 H. L. Cas. 687; 2 
Hill, N. Y. 282 ; but it oannot be allowed 
to.give a new sense to words where there 
is no such charge ; 8 Q. B. 825 ; 7 C. B. 280. 
See 47 Minn. 278. 

"Where a defamatory meaning is apparent 
on the face of the libel itself, no innuendo 
is necessary, though often inserted ; 98 
Mich. 119; 8 Col. App. 568; where the 
words prima facie are not actionable, an in¬ 
nuendo is essential to the action ; Odg. Lib. 
<fc SI. *99. 

It may point to the injurious and action¬ 
able meaning, where the words complained 
of are susceptible of two meanings; 8 Q. 
B. 841 ; Moore <fc S. 727 ; and generally ex- 

f lain the preceding matter ; 7 C. B. 251 ; 

5 id. 360; 1 M. <fc W. 245 ; 12 Ad. & E. 
817; but cannot enlarge and point the 
effect of language beyond its natural and 
common meaning in its usual acceptation ; 
Heard, Sland. § 219 ; Newell. Def. F'and. 
& L. 619, 620 ; 6 B. & C. 154 ; 9 Ad. & E. 
282; 16 Pick. 335 ; 19 D. C. 584 ; unless con¬ 
nected with the proper introductory aver 
ments; 1 Cr. <fc J. 148 ; 1 C. B. 728; 6 id. 
289 ; 2 Pick. 320 ; 18 id. 1 ; 11 Mete. 473; f 
N. H. 246; 12 Vt. 51 ; 11 S. & R, 343 ; 6 
JohnB. 211. These introductory averments 
need not be in the same count; 2 Wils. 114; 

2 Pick. 329. Where the language of an 
alleged libel was ambiguous, the innuen¬ 
does averring the meaning plaintiff claimed 
should be attached to the words com¬ 
plained of, are proper ; 68 Hun 626. 

For the innuendo in case of an ironical 
libel, see 7 Dowl, 210 ; 4M. & W. 446. 

If not warranted by preceding allega¬ 
tions, it may be rejected as superfluous; 
Heard, Sland. § 225; but only where it is 
bad and useless,—not where it is good but 
unsupported by evidence, even though the 
words would be actionable without an in¬ 
nuendo ; Newell, Def. Sland. & L. 629 ; 3 
H. L. Cas. 395 ; 1 Cr. & M. 875 ; 1 Ad. & E. 
558; 2 Bingh. N. C. 402 ; 4 B. & C. 665 ; 3 
Campb. 461 ; 9 East 93 ; Cro. Car. 612 ; Cro. 
Eliz. 609. See 3 Misc. Rep. 814. 

In the case of words not per ee action¬ 
able, the innuendo must be pleaded and 
proved : 51 Mo. App. 102. 

INOFFICIOSUM (Lat). In Civil Law. 
Inofficious ; contrary to natural duty or af¬ 
fection. Used of a will of a parent which 
disinherited a child without just cause, or of 
that of a child which disinherited a parent, 
and which could be contested by querela 
inojjlciosi testamenti ; designated by Black- 
stone as remarkable on the ground “that 
the testator had lost the use of his reason ; ” 
1 Com. 447 ; 2 id. 502; 2 Steph. Com. 589; 
Dig. 2. 6. 3, 13; Paulus, lib. 4, tit. 5, § 1. 
Even a brother or sister could set aside such 
a testament if the person actually instituted 
heir was turpis or infamous. The old wnt 
de rationabxlxparte bonorum, in the Eng¬ 
lish law, resembled in some respects the 
querela inofficiozi testamenti ; but there is 
nothing which corresponds to it in the 
English law at the present day; Moz. 
& W. 

INOFFICIOUS TESTAMENT. In 
Civil Law. A testament contrary to the 
natural duty of the parent, because 
it totally disinherited the child, without 
expressly giving the reason therefor. See 
next title. 

INOFICIOCIDAD. In Spanish 
Law. Every thing done contrary to _ a 
duty or obligation assumed, as well as in 
opposition to the piety and affection 
dictated by nature: inoffleiosum diettur id 
omneoruoa contra pietdiie officium factum 
eet. The term applies especially to testa¬ 
ments, donations, dower, etc., which may 
be either revoked or reduoed when they 
affect injuriously the rights of creditors or 
heirs. 

INOPS coirsim (Lat.). Destitute 

of or without counsel. In the construction 
of wills a greater latitude is given, because 
the testator is supposed to have been tnops 
consriliu 

UrORDINATUS. An intestate. 
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ENTXNY and OUTPENY. M° ne 7 
which bv the custom of some manors is 
paid by' an incoming and an outgoing 
tenant. Spelrn. ; Holth. 

INQUEST. A body of men appointed 
by law to inquire into certain matters: as, 
the inquest examined into the facts con¬ 
nected with the alleged murder. The grand 
jury is sometimes called the ^rand tn- 
quest. 

The judicial inquiry itself by a jury sum¬ 
moned for the purpose, is called an in¬ 
quest. The finding of such men, upon an 
investigation, is also called an inquest, or 
an inquisition. 

The most familiar use of the word is to 
designate the inquiry by a coroner (q. v.) 
into the causes of death, whether sudden, 
violent, or in prison. To justify an inquest 
it is not neoessarv that a death should be 
both sudden and violent: either is suffi¬ 
cient: 2 Grant. Pa. 262, The authority to 
hold an inquest extends to bodies brought 
into the county ; 105 N. Y. 146 ; and when 
a person died in one county and was buried 
in another it was held that the inquest 
should be held by the coroner of the lat¬ 
ter. After the verdict is returned the 
dutv is completed and a second inquest 
cannot be h~id unless the first is quashed 
by a competent court; 3 El. A El. 137; 4 
Park. Cr. Rep. 519. No inquest can be held 
in any case except upon view of the body ; 
this is jurisdictional and can be waived by 
do one ; 1 Witth. A Beck. Med. Jur. 341 ; 3 
BAA. 260 ; if buried it may be exhumed, 
but must be reburied; id. 260; 2 Hawk. P. C. 
77. A post-mortem examination may be 
ordered : 3 Pa. 462 ; 4 id. 269; but it should 
not be made before the jury have viewed 
the body ; 1 Witth. A Beck. Med. Jur. 336; 
nor should it be in the presence of the jury, 
but they are to be instructed by the testi¬ 
mony of the physicians designated to make 
it; 105 N. Y. 146. 

In holding an inquest the coroner acta 
judicially ; 3 Gray 463 ; 44 Cal. 452 ; 32 Mo. 
375 ; 1 Witth. A Beck. Med. Jur. 333. No 
person is entitled by reason of being suspect¬ 
ed of causing the death, to be present, or to 
have counsel, or cross-examine the wit¬ 
nesses or produce others; 2 Hawk. P. C. 77 ; 
20 How. Pr. Ill ; 11 Abb. Pr. 406 ; 81 N. Y. 
622, aff. 15 Hun 200. The coroner may 
select and summon the jurors of inquest and 
fine any who are absent for non-attendance ; 
T. U. P- Charlt. 310 ; they must be sworn ; 
3 B. A A. 260 ; and this must appear in the 
certificate or be proved aliunde ; 22 Wend. 
167 ; they are the sole arbiters of the facta; 
but the coroner may instruct them in the 
law ; id. ; and compel the attendance of 
witnesses, for which purpose he has com¬ 
mon-law powers ; 11 rhila. 387. 

After hearing the evidence the jury 
should retire to deliberate upon their ver¬ 
dict. without the presence of the coroner,, 
and, when agreed upon, it should be put in 
writing and is final, and the inquisition 
should be signed by the coroner and jury ; 
6 C. A P. 179, 602 ; the jury may sign t>y 
marks; 27 La. Ann. 297 ; and if several 
bear the same Christian and surname they 
need not be distinguished in the caption by 
abode or otherwise : -7 C. A P. 538. 

The effect or the inquisition is to au¬ 
thorize the arrest and commitment of the 
person charged by it, and upon his arrest 
he may make his own statement and have 
it returned with the inquisition, but he 
cannot be discharged until hiB case is 
passed upon by the grand jury ; 11 Abb. 
Pr. 406 ; 20 How. Pr. Ill ; except of course 
after hearing by a judge upon habeas 
corpus. 

The testimony of a witness, not oharged 
with crime, given at the inquest may be 
used against him, if afterwards accusea ; he 
must claim his privilege if he wishes to 
protect himself; 29 Pa. 102; 7 Neb. 820; 
but if at the time of inquest he is in cus¬ 
tody on suspicion, he cannot be examined 
as a mere witness, but only as an accused 
party in the same manner as if brought be¬ 
fore a committing magistrate; 103 N. Y. 
211; the doctrine that silence gives con- 
sent does not apply to a coroner's inquest; 


92 id. 29. These rules were settled by the 
New York court of appeals as the result of 
a aeries of nanna ; 1J id. 18; 10 id. 884 ; 41 
id. 7 ; 108 id. 911 ; 91 id. 241. 

Preventing a coroner from holdi n g an 
i nnmwt over a dead body, when it ia re¬ 
quired by law, ia indiotoble; 18 Q. B. D. 
881; 7 Mod. 10. Where the captain of a 
man-of-war, mistaking his legal duty, had 
prevented the ooroner from holding an in¬ 
quest on the body of a man hanged on his 
ship, the oourt, granting an information .re¬ 
fused to proceed also against his boatswain, 
who haa participated in the transaction 
under his order; Andr. 281; but, adds 
Bishop, 44 an information is in a measure 
discretionary with the court, and perhaps 
on an indictment the boatswain would have 
been deemed liable;” 1 Bish. N. Cr. L, 
§688 (3). 

In Massachusetts there is now no coroner, 
but an inquest is held in such oases by a 
justice of certain designated courts, alter 
an Ammination by regular medical exam¬ 
iners and a report that the death was 
caused by violence, or without suoh report 
upon the direction of the prosecuting offi¬ 
cer ; Pub. Stat. o. 26. See Coroner. 

INQUEST OP OFFICE. An inquiry 
made by the king’s officer, his sheriff, cor¬ 
oner, or eecheator, either virtute officii, or 
by writ sent to him for that purpose, or 
by commissioners specially appointed, con¬ 
cerning any matter that entitles the king 
to the possession of lands or tenements, 
goods or ohattels. It is done by a jury of 
no determinate number,—either twelve, or 
more, or less ; 8 Bla. Com. 258 ; Finch, Law 
823. An inquest of office was bound to find 
for the king upon the direotion of the 
court. The reason given is that an inquest 
conoluded no man of his 'light, but only 
gave the king an opportunity to enter, so 
that he could have nis right tried; 3 Bla. 
Com. 260 ; 4 Steph. Com. 61; F. Moore 730; 

8 Hen. VII. 10; 2 Hen. IV. 5. An inquest 
of office was also called, simply, “ office.” 
As to "office” in the Uni tea States, see 
OmcE. 

INQUEST OF SHERIFFS. A 

general inquiry (1170) into the methods in 
which the sheriffs had been conducting the 
local government of the country. 1 Hofdsw. 
Hist. E. L. 21. In the 12th century the 
power of the sheriffs was very great in 
England. It is clear from this inquest that 
the crown was already viewing them with 
some suspicion. Id., 3rd ed. t 82, 313. 

INQUIRY, WRIT OF. A writ sued 
out by a plaintiff in a case where the de¬ 
fendant haa let the proceedings go by de¬ 
fault, and an interlocutory judgment haa 
been given for damages generally, where 
the damages do not admit of calculation. 
It issues to the sheriff of the county in 
which the venue is laid, and commands him 
to inquire, by a jury of twelve men, con¬ 
cerning the amount of damages. The sheriff 
thereupon tries the cause in his sherifTs 
court, and some amount must always be 
returned to the court But the return of 
the inquest merely informs the court,which 
may, if it chooee, in all cases assess dam¬ 
ages and thereupon give final judgment. 2 
Arclib. Pr., Waterman ed. 952 ; 8 Bla. Com. 
898 : 8 Chitty, Stat. 495, 497. 

INQUISITION. InPraotioe. An ex¬ 
amination of certain facts by a jury impan¬ 
elled by the sheriff for the purpose. The 
instrument of writing on which their de¬ 
cision is made iB also called an inquisition. 
The sheriff or coroner, and the iurv who 
make the inquisition, are called the in¬ 
quest. 

An inquisition on an untimely death, if 
omitted by the coroner, may be taken 
by justices of gaol delivery and oyer and 
terminer, or of the peace; but it must be 
done pnblicly and openly ; otherwise it will 
be quashed. Inquisitions eitheT of the co¬ 
roner or of the other jurisdictions are trav¬ 
ersable ; 1 Burr. 18, 19. 

INQUISITOR. A designation of sher¬ 
iffs, coroners super visum corporis , and 


the like, who have power to inquire into 
certain matters. 

In Eooleslastio&l Law. The name of 
an officer who is authorized to inquire into 
heresies, and the like, and to punish them. 
A judge. 

ENROLMENT. ENROLMENT 

(Law L&t. irrotulatio). The act of putting 
upon a roll. 

Formerly, the record of a suit was kept 
on skins of parchment, which, beet to pre-‘ 
serve them, were kept upon a roll or in the 
form of a roll; what was written upon 
them was called the inrolment. After, 
when such records came to be kept in 
books, the making up of the record retained 
the old name of inrolment. Thus, in equity, 
the inrolment of a decree is the recording 
of it, and will prevent the rehearing of the 
cause, except on appeal to the house of 
lords or by bill of review. The decree may 
be enrolled immediately after it has been 
passed and entered unless a cai>eat has been 
entered ; 2 Freem. 179; 4 Johns. Oh. 199; 
14 Johns. 501. And before signing and in¬ 
rolment a decree cannot be pleaded in bar 
of a suit, though it can be insisted on by 
way of answer ; 3 Atk. Ch. 809 ; 2 Vee. 577 ; 
4 Johns. Ch. 199. See Saunders, Ord. in 
Ch. Inrolment. 

Transcribing upon the records of a court 
deeds, etc., according to the statutes on the 
subject. See 1 Chitty, Stat. 425, 426 ; 2 id. 
69, 76-78; 3 id. 1497. Placing on fil$ or rec¬ 
ord generally, as annuities, attorneys, etc. 

INSANE DELUSION. An “insane 
delusion” is an idea or belief which springs 
spontaneously from a diseased or perverted 
mind without reason or without foundation 
in fact; it is distinguishable from a belief 
which is founded upon prejudice or aversion 
no matter how unreasonable or unfounded 
the prejudice or aversion may be. If it is 
the product of a reasoning mind, no matter 
how slight the evidence upon wnich it is based, 
it cannot be classed as an "insane delusion.” 
160 Ky. 420, 169 S. W. 852. 

The fact that one believes in spiritualism 
is not an evidence of an unsound mind, and 
will not be held an "insane delusion” suffi¬ 
cient to invalidate the will of one so believing. 
148 Ky. 116, 146 S. W. 400. 

An "insane delusion” is the spontaneous 
roduction of a diseased mind leading to a 
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either does or does not exist, or does not exist 
in the manner believed. 156 Ky. 350, 160 
S. W. 1071. 

INSANE PERSON. This includes 
every one who is : (1) An M idiot,”—from a 
person destitute of ordinary intellectual 
powers from any cause, and dating from 
any time; but, in common use, a person 
without understanding from birth. (2) 
"Lunatic”—A person of any form of un¬ 
soundness of mind other than idiocy ; men¬ 
tal derangement,with intermittent, strictly 
periodically intermittent, lucid intervals. 
(3) " Non compos,’’which embraces " idiot ” 
and "lunatic.” (4) "Deranged,” which 
embraces all the natural born idiots. Code 
W. Va. p. 124; 86 W. Va. 568. 

INSANITY. In Medioal Jurisnm- 
dence. The prolonged departure, without 
any adequate cause, from tne states of feel¬ 
ing and modes of thinkin g usual to the in¬ 
dividual in health. 

Insanity is such a deprivation of reason 
that the subject is no longer capable of un¬ 
derstanding and acting with discretion in 
the ordinary affairs of life. 142 HI. 00. 

Legal insanity, which exonerates from 
crime or incapacitates from civil action, is 
a mental deficiency with reference to the 
particular act in question and not a gen¬ 
eral incapacity/ It is the latter only as the 
result of judicial ascertainment that a per¬ 
son is non compos mentis, by inquisition in 
lunacy, or similar statutory proceeding, 
and this only results in a general civil dis¬ 
ability and not, proprio vigors, in immu¬ 
nity from punishment for crime. 

iral de¬ 


finition of legal insanity. It is a state or 
condition which must be noted with refer- 
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INSANITY 


miml. The counsel for the crown very 
properly said tliAt this was entirely foryou. 

It is not a question of meilic&l science, 
neit her is it one of legal definition, alt hough 
N>th may materially Assist you. It is a 
question for your t'ommon And practical 
sense." 3 Cmqier 10. 

It was said that mental unsoundness, to 
render one free from criminal liability,must 
lie such on the particular subject out of 
which the acts charged as an offence are 
claimed to have sprung, as to render him 
incapable of discerning the wrong of com¬ 
mitting the same : 83 Fed. Rep. 730; 11 
Colo. 258. Occasionally the court has 
thought it sufficient for the jury to con¬ 
sider whether the prisoner was 6ane or in- 
sane, —of sound memory and discretion, or 
otherwise; set' StAte r. Cory, State r. Pres¬ 
cott. in Ray, Med. Jur. *55. The capacity 
to distinguish between right and wrong 
has been held not to be a safe test in all 
c;w*es : 25 la. 27, per Dillon, C. J. : 15 Wall. 
;W). See also 78 Pa. 122. In Whart. & St. 
Mod. Jur. § 120, this test is said to be gen¬ 
erally satisfactory, but not to cover ail 
cases. An instruction has been sustained, 
where there was a defence of insanity, that 
the defendant was not responsible unless he 
was conscious of his act at the time it was 
committed ; 91 Cal. 35. 

The definition of insanity, in the trial of 
a case involving that issue, is for the court; 
Whart. & St Sled. Jur. § 112 ; see 1 F. & 

F 87. 

The rule already stated as to partial in¬ 
sanity applies equally to delusions, which 
as has been slated were first brought within 
tiie law of mental irresponsibility for crime 
bv Hadfield’a case, supra. In McNaghten'9 
c;ise, supra, the question as to delusions 
was answered thus : 14 That if a person was 
acting under an insane delusion, and was 
in other respects sane, he must be con¬ 
sidered in the same situation as to respon¬ 
sibility as if the facts with respect townich ; 
the delusion exists were real. That is to j 
say, that the acts of the criminal should 
be judged as if he had really been in the 
circumstances he imagined himself to be 
in. For example, if, under the influence of 
delusion, he supposes another man to be in 
the act of attempting to take his life, and 
he kills him, as he supposes, in self-defence, 
he would be exempt from punishment. If 
his delusion was that the deceased had in¬ 
flicted an iniury upon him in character and 
fortune, ana he killed him in revenge for 
such supposed injury, he would be liable to 
punishment.” In the Guiteau case, the 
}ury were charged by Cox, J., on this sub¬ 
ject, as follows: “An insane delusion is 
never the result of reasoning and reflec¬ 
tion. It is not generated by them and it 
cannot be dispelled by them. . . . When¬ 
ever convictions are founded on evidence, 
on comparison of facts and opinions and 
arguments, they are not insane delusions. 
The insane delusion does not relate to 
mere sentiments or theories, or abstract 
questions of law, politics, or religion. Ail 
these are the subject of opinions, which are 
beliefs founded on reasoning and reflec¬ 
tion. These opinions are often absurd in 
the extreme, and result from naturally 
weak or ill-trained reasoning powers, hasty 
conclusions from insufficient data, ignor¬ 
ance of men and things, credulous disposi¬ 
tions, fraudulent imposture, and often from 
perverted moral sentiments. But still, 
they are opinions, founded upon some kind 
of evidence, and liable to be changed by 
better external evidence or sounder reason¬ 
ing. But they are not insane delusions;’' 
10 red. Rep. 161. Following this opinion 
it was said that: 44 An insane delusion is an 
incorrigible belief, not the result of reason¬ 
ing in the existence of facts which are 
either impossible absolutely or impossible 
under the circumstances of the individual.” 
20 Neb. 333. 

It is a logical result of the nature of de¬ 
lusion and its legal relations as shown by 
these definitions that it will be of no avail 
as a defence unless, if true, the facta sup¬ 
posed to exist would have excused the 
crime ; id. ; 32 td. 224 ; 138 N, Y. 898 ; 55 
Ark. 259. This rule is well illustrated by 


a case in which it was held that an instruc¬ 
tion that 44 defendant would not be respon¬ 
sible if ho killed deceased under an insane 
delusion that deceased was trying to marry 
defendant's mother, and that this delusion 
caused the killing," was properly refused ; 
54 Ark. 588. 

In order that delusion may be a defenefe 
it must be connected with the crime, and 
if d person has an insane delusion upon any 
one subject, but commits a crime not con¬ 
nected therewith, he is equally guilty on if 
he were in all respects sane; 13 Minn. 341; 
30 Miss. 600; 21 Mo. 464. 44 A man whose 

mind squints, unless impelled to crime bv 
this very mental obliquity, is as muen 
amenable to punishment as one whose eye 
squints.” Gibson, C. J., in 4 Pa. 264. See 
also Alison, Cr. L. 647 ; Ray, Insan. 106, 135, 
227 ; 3 Couper 357 ; 71 Mo. 538 ; 1 Bisli. N. 
Cr. L. 394. 

44 Where a defendant is acting under an 
insane delusion as to circumstances which, 
if true, would relieve the act from responai* 
bility, such delusion is a defence ; " Whart, 
4t St. Med. Jur. 6 125 ; but such delusions 
must involve an honest mistake as to the 
object to which the crime is directed ; id. 
§ 137 ; 8 F. A F. 689. The term delusion as 
applied to insanity, does not mean a mere 
mistake of fact, or being induced by false 
evidence to believe that a fact exists which 


by pUusible arguments, it is rather refined, 
ana introduces what seems to me a useless 
element of distinction for a test, and is mis¬ 
leading to juries, and fraught with great 
danger to human life, so much bo that even 
its advocates have warningly said it should 
be very cautiously applied and only in the 
oleArest cases. What is this irresistible 
impulse ? How shall we of the courts and 
juries know it? Does it exist when mani¬ 
fested in one single instance, os in the pres¬ 
ent case, or must it be shown to be habitual, 
or, at least, to have evinced itself in more 
than a single instance ? .... I admit the 
existence of irresistible impulse and its 
efficacy to exonerate from responsibility, 
but not as consistent with an adequate 
realization of the wrong of the act. It is 
that uncontrollable impulse produced by 
the disease of the mind, when that disease 
is sufficient to override judgment and ol> 
literate the sense of right as to the acts 
done, and deprives the accused of power to 
choose between them ; ” 86 W. Va. 729. 

For other cases in which irresistible im¬ 
pulse is regarded as a defence, see 81 Ind. 
485 ; 28 Ohio St. 146; 23 la. 67; 15 Wall. 
560; but it is held that no impulse, how¬ 
ever irresistible, is a defence, where there 
is a knowledge as to the particular act be¬ 
tween right and wrong ; 8 Jones, N. C. 468 \ 
111 Mo. 542 ; 81 Tex. Cr. R. 491 ; 91 Cal. 85; 


does not exist; 45 N. J. Eq. 726. 

A disposition to multiply the tests, so as 
to recognize essential facts in the nature of 
insanity, has been manifested in this coun¬ 
try to a much greater extent than in Eng¬ 
land. 

The existence of an irresistible impulse 
to commit a crime has been recognized in 
the law; Steph. Cr. L. 91; and medical 
authorities are generally in agreement that, 
as it Is put by Bishop, 44 the mental and 
physical machine may slip the control of 
its owner; and so a man may be conscious 
of what he is doing, and of its criminal 
character and consequences, while yet he 
is impelled to it by a power to him irresist¬ 
ible. 1 New Cr. L. 887 ; 8 Witth. A Beck. 
270, 275 ; 1 Beck, Med. Jur., 10th ed. 723; 
Rap, Insan., 8d eld. S§ 17, 18, 22. But the 
writer last Quoted adds : ‘‘ Whether or not 
such is truly so must, in the nature of 
things, be a pure question of fact, it cannot 
be of law." 

In England the courts have refused to 
recognize this ground of exemption from 
responsibility and limit the test to ability 
to distinguish between right and wrong; 
Clarke, Cr. L. 56; 1 Bish, N. Cr. L. g 887; 
8C.&K. 185 ; 1 F. 4 F. 666 ; 8 id. 772 ; 8 
Cox, C. C. 275. 

The American cases are very difficult to 
olasslfy with reference to this test, as indeed 
they are on most branches of the subject, 
nor Is suoh the present purpose; all that is 
possible being, by reference to a selection 
of the cases, to illustrate the progress of the 
law and the direction in which, but not, 
critically, the precise extent to which, 
changes have been made since Lord Hale’s 
time, keeping pace with the growth ol 
scientific knowledge. 

A full understanding of the scope of the 
doctrine now under consideration involves 


the further subject of power of resistance, 
which enters largely into this class of cases 
and Is also more particularly referred to, 
infra. 

In Roger 4 8 case, 7 Mete. 500, the jury 
were directed to consider, in addition to the 
test of right and wrong, whether the pris¬ 
oner, in committing the homicide, acted 
from an irresistible and uncontrollable im¬ 


pulse ; and this case has been much relied 
on in American courts; Ray, Med. Jur. 58. 

In Froth's case, 8 Phila. Pa. 105, Judge 
Ludlow charged: 44 If the prisoner was 
actuated by an irresistible inclination to 
kill, and was utterly unable to control his 
will, or subjugate his intellect, and was not 
actuated by anger, jealousy, revenge, and 
kindred evil passions, he is entitled to an 
acquittal,” etc. 

In the leading case of State v. Harrison 
it was said by Brannon, J. : 44 This irresist¬ 
ible-impulse theory test has been only re¬ 
cently presented, and while it fa supported 


71 Miss. 845 ; 86 Ga. 70 ; 94 Tenn. 106 ; Tayl. 
Med. Jur. 720; and that it was a crime 
morally, and punishable by the laws of the 
country ; 80 S. C. 74 ; 50 Ark. 511. 

As a perfectly natural outgrowth of the 
doctrine of irresistible impulse, there is to 
be found in the American cases a tendency 
more noticeable in late years, to add an ad¬ 
ditional qualification to the right and wrong 
test. These cases hold, not merely that the 
accused, to be considered accountable, 
must be able to distinguish between right 
and wrong with respect to the act in ques¬ 
tion, but must have sufficient mental power 
to control his impulses. 

As the theory of irresistible impulses 
owes much of its development to the courts 
of Pennsylvania, so also has this correlative 
doctrine of the necessity of power to control 
it received great attention in that state. 
In Mosler’s case, 4 Pa. 264, Gibeon. C. J., 
said: 44 His insanity must be so great as 
entirely to destroy his perception of right 
and wrong; and it is not untQ that percep¬ 
tion is thus destroyed that he ceases to bt 
responsible. It must amount to delusion 
or hallucination, controlling his will and 
making the commission of the act, in his 
apprehension, a duty of overruling neces¬ 
sity. The law is, that, whether the insanity 
be general or partial, the degree of it must 
be so great as to have controlled the will of 
its subject, and to have taken from him 
the freedom of moral action.” And this 
language is repeated in Ortwein'e case, 76 
Pa. 414, by Agnew, C. J., who declares it 
to be the law of the state. The essential 
relation of power to such cases is thus put, 
in Haskell’s case, 2 Brewst. 49, by Brewster, 
J.: 41 A review of all the authorities I have 
been able to examine satisfies me tliat 
the true test in all these cases lies in the 
word ‘power.’ Has the defendant in a 
criminal case the power to distinguish right 
from wrong, and the power to adhere to 
the right and avoid the wrong? In these 
cases has the defendant, in addition to the 
capacities mentioned, the power to govern 
his mind, his body, and his estate? If he 
possess this power over his imagination he 
will be able to expel all delusive images, 
and the like control over his will would 
subdue all homicidal and other monomania. 
... I use the word power with reference 
to that control which humanity can expect 
from humanity.” 

Other cases supporting this view are, 1 
Duv. Ky. 224; 7 Mete. 500. 

Other cases seem to hold that one men¬ 
tally disordered, though knowing right 
and wrong, and that the act is forbidden 
and punishable, is criminally responsible 
whetner he lias power over his conduct or 
not; 26 Hun 07 ; 62 How. Pr. 436 ; 52 N. Y. 
407 ; 102 td. 238; 42 Ga. 9 ; 45 id. 57 ; 4? 
id. 553 ; 58 id. 206 ; 62 Cal. 120 ; 11 Or. 418 ; 
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41 Minn. 305; 1 Houst. Cr. Cas. 249; 92 
Mo. 800. In a late case it was said, though 
a crime is committed through lack of suffi¬ 
cient will power to control the conduct, 
and under an irresistible and uncontrollable 
impulse, the offender is responsible for the 
act; 111 Mo. 542, In discussing this clasd 
of cases Bishop considers that a doctrine 
that “ our law punishes any man for what 
he does under a necessity which it is impos¬ 
sible for him to resist/* would be an “ un¬ 
precedented horror.” He assumes that the 
cases which appear to hold it arc to be ex¬ 
plained upon the theory that the judges do 
not believe in the existence of an irresist¬ 
ible or uncontrollable impulse. He him¬ 
self does not assume to know whether as a 
fact there is, but as the experts assert it, 
he deems it to be the duty of a judge, 
where there is evidence tending to support 
the theory, to submit it to the jury and 
cast the responsibility upon them. 1 Bish. 
N. Cr. L. § 383 b, 387. 

To this remarkable diversity of views may 
be attributed, in some measure, no doubt, 
the actual diversity of results. To any one 
who has followed with some attention the 
course of criminal justice in trials where 
insanity has been pleaded in defence, it is 
obvious that, if some have been properly 
convicted, others have just as improperly 
been acquitted. It must be admitted, how¬ 
ever, that the verdict in such cases is 
often determined less by the instructions 
of the court than by the views and feel¬ 
ings of the jury and the testimony of ex¬ 
perts. 

The defence of irresistible impulse has 
been the subject of legislation in some 
states, as in New York and Michigan, where 
by statute a morbid propensity, or uncon¬ 
trollable impulse to commit a crime, in the 
mind of one who is conscious of the nature 
of the act or that it is wrong, or to be in¬ 
capable of such knowledge, is no defence. 
See N. Y. Pen. Code § 21 ; Mich. Pen. Code 
S§ 19, 20. 

What i9 sometimes called moral insanity, 
as distinguished from mental unsoundness, 
is not a defence to a charge of crime; 
Whart. & St. Med. Jur. §§ 164, 174; Tayl. 
Med. Jur. 077 ; 0 Jur. 201; 4 Cox, C. C. 149; 
11 Gray 303; 52 N. Y. 407 ; 47 Cal. 134 ; 73 
id . 222; 2 Ohio St. 184 ; Guiteau’s case, 10 
Fed. Rep. 1G1 ; 100 N. C. 457 ; 126 N. Y. 
209 ; 52 id. 409 ; but see 1 Duv. 224 ; 4 Mete. 
Ky. 227; 43 Conn. 514; 0 Bush 268. See 
also Mann, Med. Jur. of Insan. 66,120,135. 
Morbid religious feelings may be of such a 
character as to amount to partial insanity, 
which, though sometimes the basis of de¬ 
lusions affecting criminal cases, is more 
frequently met with in connection with 
the subject of undue influence. In a case 
in which it was alleged that a testator was 
insane on the subject of spiritualism, it was 
held that, as an abstract proposition, a be¬ 
lief in spiritualism, though a person may 
be a monomaniac on that subject or any 
other form of religion, does not prove in¬ 
sanity ; 72 Cal. 556; 32 Wis. 557; 62 id. 
543 ; 3 Wall. Jr. 88 ; nor belief in the trans¬ 
migration of souls ; 16 Abb. Pr. N. s. 128. 

Insanity is not necessarily established by 
mere eccentricity of mind, manifesting it¬ 
self in absurd opinions or extravagancies 
of dress and manners; 21 Barb. 407 ; 4 
McCord 183; Milw. 65; or an irritable 
temper and an excitable disposition ; 82 
N. Y. 715; or depression coupled with a 
monomania or delusion that, by the lands 
wearing out and buildings going to ruin, 
starvation and the poorhouse were threat¬ 
ened ; 5 Jones L. 157. Insanity produced 
by continued dissipation is a good defence; 
9 Houst. 369 ; mania dpotu is a species of 
insanity ; 8 Harr. 551 ; and so is HeKrium 
tremens; 63 How. Pr. 436 ; 5 Ohio St. 77 ; 81 
Tex. Cr. Rep. 216 ; but it must be shown to 
exist at the time the act is perpetrated, not 
antecedently ; 8 Jones, L. 885. As to drunk¬ 
enness in its varied forms, see that title. 
Suicide is not conclusive evidence of insan¬ 
ity, but is admissible to show the absence 
of a sound and disposing mind ; 4 Humph. 
491. Epilepsy alone does not establish in¬ 
sanity which will excuse crime; 81 Tex. 
Cr. Rep. 491; 153 Pa. 585: and in its milder 


Torms, causing temporary fits of insanity, 
the prima facie presumption is in favor of 
mental soundness ; 7 la. 00. See 3 Witth. 
& Beck. Med. Jur. 319. Proof that insan¬ 
ity was hereditary was admissible ; 61 Ark. 
241 ; but that alone is insufficient when th€ 
other evidence clearly shows that defend¬ 
ant knew that he was committing a wrong ; 
31 Tex. Cr. Rep. 491 ; 28 Ill. 306. 

In reply to a defence of want of criminal 
capacity proof was admitted that defend¬ 
ant had sometimes feigned insanity : 143 
Ind. 299. 

As to mental unsoundness produced by 
or connected with hypnotism, Kleptomania, 
mesmerism-, and somnambulism, see those 
titles. 

The effect of the plea of insanity has 
sometimes been controlled by the instruc¬ 
tions of the court in regard to the burden 
of proof and the requisite amount. 

In many of the American states, there 
has been a tendency towards a rela xa tion 
of the rule settled m England, and which 
formerly prevailed in almost all the states, 
to treat a plea of insanity as being strictly 
one in confession and avoidance which 
must be proved by the defendant either 
beyond a reasonable doubt or, as was said 
in many American cases, by a preponder¬ 
ance of evidence. See Burden op Proof. 

The English rule was thus stated in Mc- 
Naghten’a case: “Everyman is presumed 
to be sane, and to possess a sufficient degree 
of reason to be responsible for his crimes, 
until the contrary beproved to their satis¬ 
faction ; ” 10 Cl. A F. 200; and it is the 
settled law of England; 3 C. A K. 188; 4 
Cox, C. C. 149 ; 3 id. 155. 

As to whether such proof must be by a 
preponderance of evidence or beyond a 
reasonable doubt, the language of the Eng¬ 
lish judges is not entirely free from ambi- 

S iity, but it is understood to mean the 
tter ; 14 Am. L. Reg. N. S. 28 ; 16 id. 454. 
In many of the American cases this rule 
is adhered to ; 21 N. J. L. 202 ; 70 Pa. 414 ; 
145 id. 289 ; 8 Jones, L. 463 ; 109 N. C. 780 ; 5 
Bush 362 ; 92 Ky. 630 ; 31 Tex. App. 491 ; 
22 id. 379 ; 63 Ala. 307 ; 89 id. 150; 54 Ark. 
588 ; 90 Cal. 195; 80 Ga. 650; 84 La. Ann. 
186; 47 id. 1088 ; 57 Me. 674 ; 7 Mete. 500; 
84 Minn. 430 ; 92 Mo. 310; 23 Ohio St. 849 ; 
24 S. C. 439; S3 Gratt. 807 ; 11 W. Va. 747 ; 
see 36 Am. Rep. 467, □. ; but many courts 
have held the coutrary; 35 Fed. Rep. 730; 
10 id. 161 ; 40 Conn. 136 ; 26 Fla. 11 ; 183 
Ill/ 382; 121 Ind. 433; 11 Kan. 82; 32 id. 
205 ; 17 Mich. 9 ; 56 Miss. 269 ; 43 N. H. 224 ; 
75 N. Y. 159; 88 id. 81 ; 91 Tenn. 617; 82 
Wis. 295; and the Supreme Court of the 
United States has accepted this latter doc¬ 
trine ; 160 U. S. 469, where it was held that 
the jury, to convict, must be “ able, upon 
their consciences, to say that the evidence 
before them, by whomsoever adduced, is 
sufficient to show beyond a reasonable 
doubt the existence of every fact necessary 
to constitute the crime charged.” As to 
the rule on the subject, applied by the class 
of cases last referred to, see BURDEN OF 
Proof. The cases of the former class, 
which put the burden on the defendant, in 
very many instances hold that a prepon¬ 
derance of proof only is required; and 
in some states the later cases show a virtual 
abandonment of the rule formerly adhered 
to by them. As for example in Massachu¬ 
setts as will appear by the review of cases 
in that state in 160 U. S. 481-8. It results 
that it is not practicable to state what 
might be designated as a prevailing Amer¬ 
ican rule. The subject is very fully dis¬ 
cussed by Mr. Justice Harlan m the case 
last cited. The cases holding different 
views of the subject will be found collected 
in the opinion and argument in that case 
and also in 14 Am. L. Keg. N. 8. 25; 16 id. 
449; CL Cr. L. 58; Mann, Med. Jur. of 
Insan. oh. iii.; Witth. A Beck. 606. 

In England, under 46 A 47 Viet. o. 88, 
relating to the trial of lunatics, the jury re¬ 
turns a verdict that the prisoner is “guilty, 
hut insane at the time,” whereupon the 
court records the verdict and orders the 
prisoner to be imprisoned during the pleas¬ 
ure of the Crown. Under 89 A 40 Geo. 
HI. o. 94, the verdict was “not guilty, on 


the ground of insanity.” 

In some states in this country, where the 
verdict is an acquittal by reason of insanity, 
the fact must be so returned by the jury, 
and in such case the court are required to 
direct the confinement of the prisoner in 
an insane asylum. 

Side by side with thl* doctrine of the criminal Law 
which makes persona, who from a medical point of 
▼lew are considered Insane, responsible for their 
criminal acta is another equally well authorized, vl* • 
that a kind and degree of Insanity which would not 
excuse a person for a criminal act may render him 
legally Incompetent for ihe management of himself 
orhis affairs; Bellingham’s case, 5 C.«ftP. 188. This 
implies that the mioa of an insane person acts more 
clearly and deliberately, and with a sounder view of 
Its relations to others, when about to commit a great 
crime than when buying or selling a piece of prop¬ 
erty. It is scarcely necessary to add that no ground 
for this distinction can be found In our knowledge 
of mental disease. On the contrary, we know that 
the same person who destroys his neighbor, under 
the delusion that he has been disturbing his peace 
or defaming his character, may, at the very time, 
dispose of his property with as correct an estimate 
of its value and as clear an insight Into the conse¬ 
quences of the act as he ever bad. If a person Is 
incompetent to manage property, it Is because he 
has lost some portion of his mental power ; and this 
fact cannot be justly ignored in deciding upon his 
responsibility for criminal acts. Insanity once ad¬ 
mitted, it is within the reach of no mortal compre¬ 
hension to know exactly how far it may have af¬ 
fected the quality of his acts. To say that, possibly, 
it may have had no effect at all, la not enough : It 
should be proved by the party who affirms it. See 
Maudsley, Responsibility m Mental Disease 111. 

By the Kronen penal code there can be no crime Dor 
offence If the accused were in a state of madness at 
the time of the act. Art. 64, The same provision 
was introduced into Livingston’s Code ana into the 
Revised Statutes of New York, vol. 2, $ 69?. The 
law of Arkansas provides that a lunatic or insane 
person without lucid intervals shall not be found 
guilty of any crime or misdemeanor with which he 
may be charged; Rev. Stat. 216. In New York, 
however, in spite of this clear and positive provision 
of law, the courts have always acted upon the doc¬ 
trines of tbe common law, and Instructed the jury 
respecting the tests of that kind of insanity which 
annuls criminal responsibility ; i Den. 27. In this 
case, the court declared that the insanity mentioned 
in the statute means only insanity in reference to 
the criminal act, and therefore its qualities must be 
defined. 

Civil Incapacity. The general prin¬ 
ciple governing the civil incapacity of a 
person of an unsound mind is that any 
civil act is invalid if the actor was at the 
time laboring under such mental defect as 
to render him incapable of performing the 
act in question, rationally and without de¬ 
triment to any person affected thereby. 

The rule as to contracts is that insanity is 
such a defect as precludes rational assent, 
with respect to the nature of the contract, 
whether marriage, partnership, sale, or the 
like. 

A judicial ascertainment of the insanity 
of a person is said to deprive him of con¬ 
tractual capacity, as a matter of law, and 
subsequent contracts are void ; 4 Co. 123 5 ; 
Bac. Abr. Idiots and Lunatics (F.) ; 8 
N. Y. 388; 128id. 312; 14Pick. 280 ; 81 Pa. 
248; but when no conservator was ap¬ 
pointed and there was no appearance of in¬ 
capacity, a purchase was held valid; 85 
Ill. 62. See also 5 B. A C. 170; 5 C. A P. 
30 ; 2 Atk. 412 ; 50 Me. 808 ; 18 Ired. 106. 

Such incapacity is not retroactive ; 30 S. 
C. 377; prior acts are not void but void¬ 
able ; 2 Cow. 552 ; but the condition is con¬ 
clusively presumed to continue, after the 
finding, until it is superseded ; 101 N. Y. 
580; 100 id. 215 ; but see 6 Ohio Cir. Ct. 
Rep. 481 ; 89 Ga. 645. A deed or mortgage 
executed by such person during the period 
of lunacy, as found, is voidable, the pre¬ 
sumption being against validity, but sub¬ 
ject to be overcome by proof of sanity; 116 
N. Y. 07; and see 49 N. J. Eq. 192 ; 1 Gr. 
Ev. § 556. 

The marriage of a person insane is void ; 
12 Mass. 883 ; 5 Ired. L. 487 ; 1 Speer. Eq. 
509; 18 Kan. 371 ; 4 Johns. Ch. 343; L. K. 

1 P. A D. 385 ; 22 Ohio St. 271; 1 Edm. Sel. 
Cas. 344 ; 21 N. H. 52 ; 22 id. 553. A mar¬ 
riage contracted while one party was insane 
from delirium tremens was held void; 8 
Rich. L. 98; but mere weakness of mind 
not amounting to derangement is not suf¬ 
ficient ; 28 Ala. 565; 3 Ired. Eq. 91; and 
for that merely, or intoxication, a court has 
no power to declare a marriage null and 
void; 1 Houst. 808. The same degree of 
menial capacity which enables a person to 
make a valid deed or will is sufficient to 
enable him to marry ; 46 Me. 510. It was 


559 


INSOLVENCY 


held that a marriage celebrated by a person 
while insane might' be affirmed upon re¬ 
covery without a new solemnization ; 5 
Sneed 57. 

Other civil contracts made by insane per¬ 
sons are voidable, not void ; 53 Md. 65; 34 
Ark. 613; 77 Ind. 419; 46 la. 68 ; 9 N. Y. 
45 ; 10 Mo. 877 ; Ordron. Jud. Asp. Insan. 
ch. 6; 15 Alb. L. J. 893 ; 3 Abb. N. c. 274, 
290. note ; 31 Am. L. Reg. n. 8. 33, 670. 

With respect to contracts, persons non 
compos mentis and infants are said to be 
parallel, both in law and reason ; 3 Mod. 
301 ; 11 Pick. 304 ; l J. J. Marsh. 236. A 
power of attorney made by an insane person 
Is absolutely void ; 15 Wall. 9 ; and a con¬ 
tract executory on both sides cannot be 
enforced against an insane person ; Ewell, 
L. Cas. Disab. 525, where the cases are col¬ 
lected. 

The test of legal capacity to contract, it 
was said, is that the party is capable of re¬ 
collecting the property he is about to dispose 
of. the manner of distributing it, and the 
object of his bounty ; the particular act 
being attended with the consent of his will 
and understanding ; 82 Va, 863. 


Pollock ennumerates three different theories as to 
contracts by insane persons which " hare, at dif- 
fereot times, been entertained in English courts and 
supported bv respectable authority Poll. Coot. 
87. These theories, with some of the authorities 
cited in support of them, are substantially as fol¬ 
lows 1. That it is no ground, whatever, for avoid¬ 
ing a contract; Co. Lilt. 2 ft; 4 Co. 123 ft; Bract, 
fob 100 a. 165 6. As to this it is characterized as a 
frivolous technicality and doubtful whether it was 
really supported by the authorities Coke had before 
him ; Poll. Com. 8s. 2. If one who contracts is too 
drunk or insane to know what he is about, his agree¬ 
ment is void for want of the consenting mind, but If 
his mind is only so confused or weak that he may 
know what he is about, but not fully understand 
the terms and effect, and this is known to the other 
party, the contract will be voidable at his option. 
Tbe first division of this class would be simply 
void for want of consent; 2 Stra. 1104; 3 Camph. 
33; 37 Ind. 207 ; 29 N. H. 106 ; the second would come 
under the bead of fraud ; 26 Mich. 249 ; 12 B. Monr. 
55; 35 Conn. 170. 8. The doctrine which has pre¬ 
vailed as already stated that all contracts by Insane 
persons are voidable, not void, see supra. 

In some courts what has been termed the Massa¬ 
chusetts doctrine prevails that contracts of Insane 
persons are voidable without any reference to the 
Knowledge of the other party: 11 Pick. 804; in 
others what Is termed the English doctrine (because 
supported by more recent English authorities) that 
they are voidable If the other party knows of the In¬ 
sanity ; 139 U. S. 176 and 46 Fed. Rep. 724 (under La. 
Civ. Code); [1892] 1Q. B. 599 ; 78 Pa. 407; and reason¬ 
able ground for knowledge is equivalent there to; 32 
Vi. 652 ; and there is still a third doctrine supported 
by some courts that if the other party was ignorant 
and the contract reasonable and not capable of re¬ 
scission, so that the parties could be restored to their 
original position, the contract will be sustained: 
88 N. J. L. 586 ; 48 N. H. 138; 94 Ind. 536 ; 84 N. T. 
8»; 68 la. 73: 92 Pa. 428 ; 61 Mich. 629. 

The cases last cited rest upon Molton v. Camroux, 
9 Ex. 4S7 ; 4 id. 17, which is considered the corner- 
stone of the law as to contracts with insane persons; 
Poll. Cent. 92 ; Leake, Cent. 248 ; but has oeen re¬ 
cently characterized as containing “ loose state¬ 
ments" which have given rise to ^ an anomalous 
doctrine ; " Harr. Cont. 286. 

Whatever may be said of it, the cose undoubtedly 
settled the law that such a contract was voidable 
and not void, and this was confirmed inferentlally 
by a later case which held that such a contract might 
be ratified after the disability had passed ; L. R. 8 
Ex. 133. 


It is generally considered that contracts 
for necessaries for an insane person are bind¬ 
ing, if suited to their condition in life ; 5 
B. & C. 170 ; 13 Ired. L. 106; 3 J. J. Marsh. 
658 ; 81 Go. 512 ; 2 Bradf. Sur. 122; 27 Cal. 
876; 17 Miss. 94; and this rule has been ex¬ 
tended to other thinga which were reason¬ 
able and proper; 10 Allen 59; but if the 
other party has knowledge of the insanity 
the nature of the liability is rather q uasi - 
contractual; 44 Ch. D. 94 ; 56 Me. 808 ; 58 
N. H. 627; Keener, Quasi-Cont. 20. This 
liability is not removed by the appointment 
of a committee, where necessaries are fur¬ 
nished in good faith and the committee has 
failed to provide them; 66 Barb. 452 : 68 
Vt. 244. 

Deeds executed by persona of unsound 
mind are absolutely void ; 51 N. Y. 878 ; 95 
id. 508 ; 2 Ired. 28 ; BWhart. 871 ; SWitth. 
A Beck. Med. Jur. 886. In other cases it 
has been held that such a deed is voidable 
only; 6 Mete. 415 ; 1 Gray 434; 24 Ind. 28 ; 
12 Dana 452. Other cases again hold that 
want of perfect soundness of mind does not 
affect the conveyance if there is still capa¬ 
city for fully comprehending the import of 
the act; 55 Me. 66; 86 I1L 109; 44 N. H. 


531 ; 21 Wend. 142; 3 Hill 513 ; 4 Ired. Eq. 
443; see 8 Lea 507 ; 1 Patt. & H. 807. See 
1 Pingr. Mortg. § 349. 

As to testamentary capacity as affected 
by insanity, see Will; Dementia; Un¬ 
due Influence. 

In most states the statutes of limitation 
do not run against a person insane, nor does 
adverse possession ripen into title while the 
person out of possession is insane; 59 N. 
W. Rep. (la.) 52 ; but a plaintiff’s claim is 
not effected by the insanity of the defend¬ 
ant’s ancestor after the statute had begun 
to run ; 111 N. C. 251. The time of sanity 
required in order to allow the statute to 
begin to run is such as will enable the party 
to examine his affairs and institute an ac¬ 
tion. and is for the jury ; 1 Meto. Ky. 35. 

Insanity is not a defence in an action of 
tort; but damages are compensatory and 
not punitive; 121 III. 060 ; 3 Barb. 647 ; 24 
Atl. Rep. (N. H.) 902; 54 Fed. Rep. 116; 
143 N. Y. 443. 

As to lucid intervals and the competency 
of insane persons ae witnesses, see Lucid 
Intervals. 

See, generally, text books on Insanity and 
Medical Jurisprudence, and for a grea< 
variety of articles on various phases of the 
subject, see Jones, Index to Law Periodicals 
and St. Louis Law Library Catalogue. See 
also, Burden of Proof ; Apoplexy ; De¬ 
lirium Febrile ; Delirium Tremens ; De¬ 
mentia ; Drunkenness ; Hypnotism ; Idi¬ 
ocy; Illusion; Imbecility; Kleptomania ; 
Lucid Intervals ; Mania ; Somnambulism; 
Suicide. 

This is a social or legal concept, and is 
applied to cases where the abnormality is 
great enough to warrant commitment to an 
institution. Bridges, Outline Ab. Psych. 
127. See Amentia; Dementia; Impulsive 
Insanity ; Mental Disease ; Psychiatry ; 
Psychosis. 


INSCRIPTION. In Civil Law. An 
engagement which a person who makes a 
solemn accusation of a crime against an¬ 
other enters into that he will suffer the same 
punishment, if he has accused the other 
falsely, which would have been inflicted 
upon him had he been guilty. Code, 9. 1. 
10; 9. 2. 16 and 17. 

In Evidence. Something written or 
engraved. 

Inscriptions upon tombstones and other 
proper places, as rings, and the like, are 
field to be evidence of pedigree; Bull. N. 
P. 233; Cowp. 591 ; 10 East 120; 18 Yes. 
145. But their value as evidence depends 
largely on the authority under which they 
were made, and the length of time between 
their establishment and the events they 
commemorate ; 62 Ga. 407 ; 75 Miss. 258 ; 
22 Mich. 415 ; 39 Miss. 326 ; 83 Hun 323 ; 1 
Greenl. Ev. § 106. See Declaration ; 
Hearsay Evidence. 


mSCRLPTIONES (Lat.). The name 
given by the old English law to any written 
instrument by which anything was granted. 
Blount. 

INSENSIBLE. In Pleading. That 
which is unintelligible is said to be insen¬ 
sible. Steph. PL 378. 

INSIDIATORES VTABUM (Lat.). 
Persons who lie in wait in order to commit 
some felony or other misdemeanor. 

INSIMUL COMPUT ASSENT (Lat.). 
They had accounted together. See As¬ 
sumpsit. 

1NSLN U ACTION. In Spanish Law. 
The presentation of a public document to a 
competent judge, in order to obtain his ap- 

S robation and sanction of the same, and 
Hereby giving it judicial authenticity. 

“ Insinuatio est ejus quod traditur, (five 
agitur , coram quocumque judice in scrip- 
turam redactio. 

This formality is requisite to the validity 
of certain donations inter vivos. Escriche, 
voc. Insinuation. 

INSINUATION. In Civil Law. 

The transcription of an act on the public 
registers, like our recording of deeds. It 
was not necessary in any other alienation 


but that appropriated to the purpose of do¬ 
nation. Inst. 2. 7. 2 ; Pothier, TraiU dee 
Donations , Entre Vifs % sec. 2, art. 3, § 8; 
8 Toullier, n. 198. 

INSINUATION OF A WILL. In 
Civil Law. The first production of it; or, 
leaving it in the hands of the register in 
order to its probate. 21 Hen. VIII. c. 5; 
Jacob, Law Diet. 

INSOLIDE (L. Lat.). Solidly ; without 
any separation of possession or ownership. 

INSOLVENCY. The condition of a 
person who is insolvent ( q . v.). Inability to 
pay one’s debts. 

Bankruptcy, which is one species or phase of In¬ 
solvency, denotes the condition of a trader or mer¬ 
chant who Is unable to pAy his debts in the course 
of business; 2 Bell. Com. 162; 1 M. & S. 338; 6 
Dowl. & R. 218; 4 Hill, N. Y. 860 ; 4 Cush. 134. 
Insolvency, then, as distinguished from strict bank¬ 
ruptcy. is the condition or status of one who is un¬ 
able to pay his debts; And insolvent laws are dis¬ 
tinguished from strict bankruptcy laws by the fol¬ 
lowing characteristics: 

Bankruptcy laws apply only to traders or mer¬ 
chants ; insolvent laws, to those who are not traders 
or merchants. Bankrupt laws discharge absolutely 
the debt of the honest debtor ; 12 Wheat. 230 ; 4 id. 
122, 209; 2 Mas. 161 ; 2 Blackf. 394; 3 Cat. 164 ; 28 
Wend. 43 ; 4 B. & Aid. 664 ; Baldw. 296. Insolvent 
laws discharge the person of the debtor from arrest 
and imprisonment, but leave the future acquisitions 
of the debtor still liable to the creditor ; 4 Wheat. 
122; 3 H. & J. 81. Both laws contemplate an equal, 
fair, and honest division of the debtor's present 
effects among his creditors pro rata. A bankrupt 
law may contain those regulations which are gener¬ 
ally found in insolvent laws, and an insolvent law 
may contain those which are common to a bankrupt 
law ; per Marshall, C. J., 4 Wheat. 195 ; ] W. 4 M. 
116. And insolvent laws quite coextensive with the 
English bankrupt system nave not been unfrequent 
In our colonial and state legislation, and do distinc¬ 
tion was ever attempted to be made in the same be¬ 
tween bankruptcies and insolvencies ; 3 Sto. Const. 
II; Bish. Insolv. Debt. 4. 

Under the United States constitution the 
power to pass a bankrupt law is vested in 
congress,and this is held to include power to 
pass an act which provides for voluntary 
bankruptcy, or, strictly speaking, an in¬ 
solvent law. So in the absence of congres¬ 
sional action, the states have passed laws 
which, though called insolvent laws, were 
in fact bankrupt laws, and their right to do 
so has been sustained, such laws being held 
valid ; see Bankrupt ; except as limited 
bv the prohibition againRt impairing the 
obligation of contracts, which title see; see 
also 9 Mete. 16 ; 2 Ind. 463 ; 5 How. 295 ; 1 
Cush. 430 ; 14 N. H. 38 ; 10 Mete. 594 ; 26 
Me. 110; 1 Woodb. & M. 115; 5 Gill 437 ; 
1 Wall. 229 ; Cooley, Const. Lim. 360 ; 
Miller, Const. U. S. 616. So far as the 
jurisdiction of the state extends, its in¬ 
solvent laws may have all the essential 
operation of a bankrupt law, not being 
limited to a mere discharge of the person 
of the debtor on surrendering his effects. 
But a creditor out of a state who voluntarily 
makes himself a party and accepts a div¬ 
idend, is bound Dy his own act, and is 
deemed to nave waived his ex-territorial 
immunity and right; 4 Wheat. 122 ; 12 id. 
213 ; 8 Pick. 194 ; 3 Pet. C. C. 411 ; 3 Story, 
Const, 252; 9 Conn. 314; 2 Blackf. 394 ; 
Baldw. 296 ; 9 N. H. 478. See 8 B. & C. 
477 ; 8 Cai. 154 ; 4 B. & Aid. 654 ; 26 Wend. 
43 ; 2 Gray 43 ; 4 Bosw. 459 ; 32 Miss. 246. 

The effect of a discharge upon non-res¬ 
ident creditors is examined at large in 6 
Harv. L. Rev. 349, where also may be 
found what is believed to be a complete 
list of all adjudications, federal and state, 
upon the subject. The conclusion reached 
is that it is the generally accepted doctrine 
that, in such case, a discharge will be of 
no effect (even in the courts of the state 
where the discharge is granted) against a 
non-resident, unless lie becomes a party by 
voluntary appearance or personal service. 
The correctness of this conclusion, though 
it is admitted as established, is seriously 
challenged on grounds of expediency which 
are stated at large. 

Insolvency may of course be simple or 
notorious. Simple insolvency is attended 
by no badge of notoriety. Notorious or 
legal insolvency, with which the law has 
to do, is designated by some publio act or 
legal proceeding. This is the situation of 
a person who has done some notorious act 
to divest himself of all his property : as. 
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making an assignment, applying for relief, 
or having been proceeded against in invi- 
tum under bankrupt or insolvent laws; 
Bish. Insolv. Debt. 8, n. ; 1 Pet. 195; 2 
Wheat. 396 ; 7Toullier, n. 45 ; Domat, liv. 

4, tit. 5, nn, 1, 2; 2 Bell, Com. 165. 

It is with regard to the latter that the 
insolvency laws (so called) are operative. 
They are generally statutory provisions by 
which the property of the debtor is sur¬ 
rendered for his debts ; and upon this con¬ 
dition, and the assent of a certain propor¬ 
tion of his creditors, he is discharged from 
all further liabilities; 9 Mass. 431; 16 id. 
53; 2 Kent 321; In*gr. Insolv. 9. This 
legal insolvency may-exist without actual 
inability to pay ones debts when the debt¬ 
or’s estate is finally settled and wound up. 
(See definition). Insolvency, according 
to some of the state statutes, may be of 
two kinds, voluntary and involuntary. 
The latter is called the proceeding against 
the creditor in invitum. Voluntary in¬ 
solvency, which is the more common, is 
the case in which the debtor institutes the 
proceedings, and is desirous of availing 
himself of the insolvent laws, and petitions 
for that purpose. 

Involuntary insolvency is where the pro¬ 
ceedings are instituted by the creditors in 
invitum , and so the debtor forced into in¬ 
solvency. The circumstances entitling 
either debtor or creditors to invoke the aid 
of the Insolvent law are in a measure pe¬ 
culiar to each state. But their general 
characteristics are as follows : 

Proceedings by creditors may usually be 
taken for fraudulent concealment, convey¬ 
ance, or collusive attachment, of property; 
by petition in the designated tribunal, on 
notice to the debtor; possession of the 
property is taken by an officer of the 
courts, usually after proof of the allega¬ 
tions, and a meeting of creditors is called 
for the choice of an assignee by a vote of 
creditors, having relation both to number 
and amount. The assignee becomes prac¬ 
tically the owner, in trust, with power to 
wind up the estate ; he acts under the gen¬ 
eral direction of the court, calling meetings 
of creditors when required. The right to 
a discharge varies in different states, in 
some being conditioned upon payment of 
a certain percentage or tne assent of the 
majority of creditors or upon more strin¬ 
gent conditions in case of subsequent in¬ 
solvency. The statutes vary as to the 
grounds of refusing a discharge for fraud, 
as in cases of paying or securing debts 
within a certain time before the applica¬ 
tion, or when the debtor is insolvent, or has 
reasonable cause to believe himself so. As 
to all these details the state statutes should 
be referred to. 

As to American and English bankrupt 
law propier, see Bankrupt Laws ; Bank¬ 
rupt. 

The English act 84 Geo. III. ch. 99, was called an 
Insolvent debtor's act; but the ftrst act of insolvency 
properly so called was passed in 1699. And the act 
of 7 A 8 Viet. cap. 70, called “ an act for facilitating 
arrangements between debtor and creditor," is 
properly an Insolvency law. This provided for the 
dischar ge of a non-t rading debtor if be had a cer¬ 
tain concurrence from his creditors. This was one- 
third, both in value and number, to the initiatory 
steps. To the discharge, a proportional consent at 
an Initiatory meeting, and, finally, the consent of 
three-eighths In both number ana value, or nine- 
tenths in value of creditors to the sum of twenty 
pounds and upwards. 

Many of the states have laws for the distribution 
of Insolvent estates, and also laws for the relief of 
poor debtors. These are not properly called in¬ 
solvent laws in the sense in which we have used the 
words,—though the latter relieve the debtor’s body 
from restraint upon a surrender of his goods and 
estate, and leave his future acquisitions still liable. 
See Poor Debtors. 

INSOLVENCY, ACT OP. Sec Act 

of Insolvency ; Contemplation of In¬ 
solvency. 

INSOLVENT (Lat. in, privative, solvo, 
to pay). The condition of a person who is 
insolvent or unable to pay his debts. 2 B1&. 
Com. 285, 471; 9 N. Y. 589. 

One who is unable to pay his debts as 
they fall due in the usual course of trade 
or business. 2 Kent 889; 3 Dowl. & R. 
218 ; 1 M. & S. 838; 1 Campb. 493, n. ; 
Sudg. Vend. 487 ; 8 Gray 600 ; 86 Me. 246 ; 


116 Mo. 226; although his assets in value 
exceed the amount of his liability; 110 
Cal. 488 ; or the embarrassment is only 
temporary ; 26 So. W. Rep. (Tex.) 255 ; but 
it was held that mere liability to pay 
debts promptly as they mature is not con¬ 
clusive ; 26 id. 509; that one who has 
sufficient property subject to legal process 
to satisfy all legal demands is not insolv¬ 
ent ; 10 So.Rep. (Ala.) 334 ; and also that a 
person who suspended business because of 
difficulties arising out of the commence¬ 
ment of an action was not necessarily an 
insolvent; 63 Hun 632. 

One who is unable to pay commercial 
paper in the due course of business is in¬ 
solvent ; 10 Blatchf. 493 ; 33 Pac. Rep. (Cal.) 
884. 

A corporation is insolvent when its assets 
are insufficient for the payment of its 
debts, and it has ceased to do business, or 
has taken, or is in the act of taking, a step 
which will practically incapacitate it from 
conducting the corporate enterprise with 
reasonable prospect of success, or its em¬ 
barrassments are such that early suspen¬ 
sion and failure must ensue; 98 Ala. 68. 

The clearing house rules, making mem¬ 
bers responsible for clearances of outside 
banks, for which they engage to clear, for 
one day after notice of the termination of 
6heir agreement, reauire payment of 
checks of such outside bank though known 
to be insolvent ; and a contract for a 
deposit by the latter of cash and uotes as in¬ 
demnity for such clearances is valid, and 
the payments are not within a statute for¬ 
bidding payments by an insolvent corpora¬ 
tion maae with intent to prefer creditors, 
and the money and securities held under 
the aforesaid contract are applicable to the 
amount of the checks so paid; 40 N. E. 
Rep. (N. Y.) 871. 

An insolvent building association may 
make an assessment on stock of a borrow¬ 
ing member to cover losses, and thereby 
equalize the members, so that they may go 
out on an equal footing at the closing up 
of the association ; 40 N, E. Rep. (Ind.) 694. 

The word ‘'insolvent/' aa used in Kev. 
Stats., § 3466, and of insolvency therein 
referred to is limited by the language to 
cases where “a debtor, not haring sufficient 
property to pay all his debts, makes a 
voluntary assignment/' etc. Mere inability 
of the debtor to pay all his debts in ordinapr 
course of business is not insolvency within 
the meaning of the act, but it must be mani¬ 
fested m one of the modes pointed out in the 
latter part of the statute which defines or 
explains the meaning of insolvency referred 
to in the earlier part. 6 Pet. (U. S.) 29, 35 ; 
2 Cranch (U. S.) 358, 390; 10 Pet. (U. S.) 
596, 611; 261 U. S. 259. 

INSOLVENT ESTATES OP PER¬ 
SONS DECEASED. See Administra¬ 
tion. 

INSPECTION (Lat. inspicere , to look 
into). The examination of oert&in articles 
made hy law subjeot to such examination, 
bo that they may be declared fit for com¬ 
merce. The decision of the inspectors is 
not ftual; the object of the law is to pro¬ 
tect the community from fraud, ana to 
preserve the oharacter of the merchandise 
abroad ; 8 Cow. 45. See 1 Johns. 205 ; 13 
id. 331; 2 Cai. 812. Quantity is as legiti¬ 
mate a subject of inspection as quality ; 40 
La. Ann. 465. 

In Praotioe. Examination. As to the 
right to inspect publio records, see Rec 
ORDfi. 

INSPECTION LAWS. The right in 
the states to enact inspection laws, quar¬ 
antine and health laws is undoubted and is 
recognized in the constitution ; Story, 
Const. 515 ; Cooley, Const. Lim. 780. These 
may be carried to the extent of ordering 
the destruction of private property, when 
infected with disease or otherwise danger¬ 
ous ; id.; 5 How. 632. 

Under the general powers reserved by 
the states iri the regulation of its internal 
com me roe and to protect its citizens from 
fraud, a state may declare that certain 


artioles shall not be sold within its limits 
without inspection, and oharge the oost of 
the inspection on those offering the article 
for sale ; 52 Fed. Rep. 690. A state cannot, 
under the guise of exerting its police 
powers, or of enacting inspection laws, 
make discrimination against the products 
and industries of some of the states in 
favor of the products and industries of its 
own or of other states; 138 U7 3. 78; 141 
id. 62. 

INSPECTOR. The name given to cer¬ 
tain offioers whose duties are to examine 
and inspect things over which they have 
jurisdiction : as, inspector of bark, one who 
is by law authorized to examine bark for 
exportation, aud to approve or disapprove 
of its quality. Inspectors of customs are 
officers appointed by the general govern¬ 
ment. 

INSFEXIMU8 (Lat.). We have seen. 
A word sometimes used in letters patent, 
reciting a grant, inspeanmus Buch former 
grant, and so reciting it verbatim : it then 
grants such further privileges as are 
thought convenient. 5 Co. 54. 

INSTALLATION, INSTALMENT. 

The act by which an officer is put in public 
possession of the place he is to fill. The 
president of the United States, or a gover¬ 
nor, is installed into office, by being sworn 
agreeably to the requisition of the consti¬ 
tution and laws. 

INSTALMENT. A part of a debt due 
by contract, and agreed to be paid at a 
time different from that fixed for the pay¬ 
ment of the other part. For example, if I 
engage to pay you one thousand dollars, in 
two payments, one on the first day of Jan¬ 
uary and the other on the first day of July, 
each of these payments or obligations to 
pay will be an instalment. 

In such case, each instalment is a sepa¬ 
rate debt so far that it may be tendered at 
any time, or the first may be sued for al¬ 
though the other shall not be due ; 3 Dane, 
Abr. 493, 494 ; 1 Esp. 129, 226 ; 2 id. 235; 8 
Salk. 6, 18 ; 1 Maule & S. 706. 

A debtor who by failing to pay three in¬ 
stalments of rent due on a lease would for¬ 
feit his estate, may, in order to save it, 
tender one instalment to prevent the for¬ 
feiture, although there may be two due at 
the time : and he is not bound to tender 
both ; 6 Toullier, n. 688. 

As to sales on instalment, see Sales. 

INSTANCE. Literally, standing on, 
henoe, urging, solicitation. Webster, Diet. 

In Civil and French Law. In gener¬ 
al, all sorts of actions and judicial demands. 
Dig. 44, 7, 58. 

In Ecclesiastical Law. Causes of in¬ 
stance are those proceeded in at the solici¬ 
tation of some party, as opposed to causes 
of office, which run in the name of the 
judge. Halif. Anal. p. 122. 

In Scotch Law. That which may be 
insisted on at one diet or course of proba¬ 
tion. Whart. 

INSTANCE COURT. In English 
Law. That branch of the admiralty court 
which had the jurisdiction of all matters 
except those relating to prizes. By the 
Judicature Act9 (q. v.) the jurisdiction of 
the admiralty courts was transferred to the 
high court of justice. 

The term is sometimes used in American 
law for purposes of explanation, but has no 
proper application to admiralty courts in 
the United States, where the powers of 
both instance and prize courts are con¬ 
ferred without any aiatinction ; 3 Dali. 6 ; 
1 Gall. 563 ; 3 Kent 355, 378. 

See Admiralty. 

INST AN CIA. In Spanish Law. The 

institution and prosecution of a suit from 
its inception until definitive judgment. The 
first instance, 44 primera inatancia,” is the 
prosecution of tne suit before the judge 
competent to take cognizance of it at its 
inception: the second instance, 44 secunaa 
instancia'' is the exercise of the same ac¬ 
tion before the court of appellate junadic- 
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lion; A ml the third instance, “ fcrcmi 
t'nshi Jirur,' is tho proseout ion of tho samo 
suit, either by an Application of revision 
before the appellate tribunal. that has al¬ 
ready doowUM the cause, or before some 
higher tribunal, having jurisdiction of the 

same. . 

.UJ ciri/ suits must lv tried and decided, 
in the first instance, within throe years; 
and all criminal, within two yg;irs. 

As a general rule, three instances are 
admitted in all civil and criminal cases. 
Art. 28a, Const. 1812. 

INSTANTER (Lat.l. Immediately ; 
presently. This term, it is said, means 
that the act to which it applies shall be 
done within twenty-four nours; but a 
doubt has been suggested by whom is the 
account of the hours to be kept, and wheth¬ 
er the term instanter as applied to the sub¬ 
ject-matter may not be more properly taken 
to mean " before the rising of the court,” 
when the act is to be done in court, or 
“ before the shutting of the office the same 
night," when the act is to be done there; 

1 Taunt. 343 ; 6 East, 587 ; Tidd, Pr., 3d ed. 
508, n.; 3 Chitty, Pr. 112. See 3 Burr. 
1309 ; Co. Litt. 157. 

INSTANTLY. Immediately; directly; 
without delay; at once. The word is n fre¬ 
quent occurrence in indictments for mur¬ 
der where the death is charged as having 
been the immediate result of a wound or 
blow infiicted. Where the killing has been 
alleged to have been caused by a battery it 
is necessary to allege an assault and to spe¬ 
cify the time when the mortal stroke was 
given and the time of the death ; the alle¬ 
gation that he •* instantly did die ” is insuf¬ 
ficient; 9 Mo. 066; as was an indictment 
which described the assault and then 
charges that of the mortal wound inflicted 
by defendant the deceased “ did instantly 
die ; ” 65 id. 217 ; otherwise had the aver¬ 
ment been that the deceased “ did then and 
there instantly die” ; id. 218. 

INSTAR (Lat.). Like ; resembling; 
equivalent: as, ijxstar dentium , like teeth ; 
instar omnium , equivalent to all. 

INSTIGATION. The act by which 
one incites another to do something, as, to 
injure a third person, or to commit some 
crime or misdemeanor, to commence a 
suit, or to prosecute a criminal. See Ac¬ 
complice. 

IN8TITOR (Lat.) In Civil Law. A 
clerk in a store ; an agent. 

He was so called because he watched 
over the bosiness with which he was 
charged ; and it is immaterial whether he 
was employed in making a sale in a store, 
or whether charged with any other busi¬ 
ness. Jnstitor appeUatus est ex eo, <ruod 
neootio gerendo instet; nec multum facit 
taoemce sit preepositus, an cuilibet alii ne- 
gotiationi; Dig. lib. 14, tit. 3, 1, 8, Mr. 
Bell says that the charge given to a clerk 
to manage a store or shop is called insti- 
tonal power; 1 Bell, Com. 479, 5th ed.; 
Erskine, Inst. 3. 3. 46; 1 Stair, Itost. by 
Brodie, b. 1, tit. 11, §§ 12, 18, 19: Btory, 
Ag. § 8. 

INSTITUTE. In Scotch Law. The 
person first called in the tailzie ; the rest, 
or the heirs of tailzie, are called substi¬ 
tutes ; Erskine Pr. 8. 8. 8. See Tailzie, 
Heib of ; Substitutes. 

In Civil Law. One who is appointed 
heir by testament, and is required to give 
the estate devised to another person, who 
is called the substitute. 

To name or to make an heir by testa¬ 
ment ; Dig. 28. 5. 65. To make an accusa¬ 
tion ; to commence an action. 

•INSTITUTES. Elements of jurispru¬ 
dence ; text-books containing the principles 
of law made the foundation of legal studies. 

The word was first used by the civilians 
to designate those books prepared for the 
student and supposed to embrace the fun¬ 
damental legal principles arranged in an 
orderly manner. Two bookB of Institutes 
were known to the civil lawyers of an¬ 
tiquity,—Gains and Justinian. 


I. Coke's Institutes. Four volumes of 
commentaries upon various parts of the 
English law. 

Sir Edward Coke wrote four volumes of 
Institutes, as he was pleased to call them, 
though they have little of the institutional 
method to warrant such u title. The first 
volume is a very extensive commentary 
ufK>n an excellent little treatise of tenures, 
compiled by Judge Littleton in the reign 
of Edw. IV. This comment is a rich mine 
of valuable common-law learning, collected 
and heaped together from the ancient re¬ 
ports and year-bookB, but greatly defective 
in method. The second volume is a com¬ 
ment on many old acts of parliament, with¬ 
out any systematic order: the third, a 
more methodical treatise on the pleas of 
the crown ; and the fourth, an account of 
the several species of courts. These In¬ 
stitutes are usually cited thus : the first 
volume as Co. Litt., or 1 Inst.; the second, 
third, and fourth as, 2, 3, or 4 Inst., with¬ 
out any author’s name. 1 Bla. Com. 72. 

II. Gaius’s Institutes. A tractate upon 
the Roman law, ascribed to Caius orGaius. 

Of the personal history of this jurist 
nothing is known. Even the spelling of 
his name is matter of controversy, and he 
is known by no other title than Gaius, or 
Caius. He is believed to have lived in the 
reign of Marcus Aurelius. The history of 
Gaius’s Institutes is remarkable. In 1810, 
Niebuhr was sent to Rome by the king of 
Prussia. On his way thither, he spent two 
days in the cathedral library of Verona, 
and at this time discovered these Institutes, 
which had been lost to the jurists of the 
middle ages. In 1817, the Royal Academy 
of Berlin charged Goeschen, Bekker, and 
Hollweg with the duty of transcribing the 
discovered manuscript. In 1819, Goeschen 
gave the first completed edition, as far as 
the manuscript could be deciphered, to his 
fellow-jurists. It created an unusual sen¬ 
sation, and became a fruitful source of 
comment. It formed a new era in the 
study of Roman Law, It gave the modern 
jurist the signal advantage of studying the 
source of the Institutes of Justinian. It is 
believed by the best modern scholars that 
Gaius was the first original tractate of the 
kind, not being compiled from former pub¬ 
lications. The language of Gaius is clear, 
terse, and technical,—evidently written by 
a master of law and a master of the Latin 
tongue. The Institutes were unquestion¬ 
ably practical. There is no attempt at 
criticism or philosophical discussion : the 
disciple of Sabinus is content to teach law 
as he finds it. Its arrangement is solid and 
logical, and Justinian follows it with an 
almost servile imitation. 

The best editions of Gaius are Goeechen’s 
2d ed., Berlin, 1824, in which the text was 
again collated by Bluhme, and the 8d ed. 
or Goeschen, Berlin, 1843, edited by Lach- 
man from a critical revision by Goeschen 
which had been interrupted by his death. 
Gneist’s edition (1857) is a recension of all 
the German editions prior to that date. In 
France, Gaius attracted equal attention, 
and we have three editions and transla¬ 
tions : Boulet, Paris, 1827 : Domenget. 1846 ; 
and Peltat, 1844. 

in 1859, Francesco Lisi, a learned Italian 
scholar, published, at Bologna, a new edi¬ 
tion of the first book of Gaius, with an 
Italian translation en regard. The edition 
is accompanied and enriched by many 
valuable notes, printed in both Latin and 
Italian. 


rftmische Rechtsgoschichte durch Oai. 
Institut.” Heidel. 1823; Haubold, quan¬ 
tum fructum ceperit Rom. juris, e Gaii. 
inst.; VVerke, 1-665 ; Gflschen’a ed. of Gaius, 
giving the history of the discovery and its 
value ; Gbiih, Scholien zu, Gaius, Berlin, 
1821; Dupont, disquisitioncs, etc.,1822; 
Broekdorf, Kominent, etc., 1824 ; Heffter, 
Comment. 1827 ; Asset), udnotatio, etc., 
1826; Untcrholzner, Coniect., etc., 1823; 
Scheurl, Beitrage, etc. ; Puchta, Comm. 
1887; Poach man, Studion, 1854, 1860; 
Huschke, revised ed. 1861. See a valuable 
essay in HolzendorfFs Rechtslexicon (1870), 
I. 97, 100. See, also, Abdy and Walker's 
translation of Gaius, published in 1876, and 
Poete’s translation and commentary, pub¬ 
lished in 1871. 

III. Justinian’s Institutes are an abridg¬ 
ment of the Code and Digest, composed by 
order of that emperor and under nis guid¬ 
ance, with an intention to give a summary 
knowledge of tho law to those persons not 
versed in it, and particularly to students. 
Inst. Proem. § 3. 

The lawyers employed to compile it were 
Tribonian, Theophilus, and Dorotheus. The 
work was first published on the 21st of 
November, 533, and received the sanction 
of statute law by order of the emperor. 
They are divided into four books : each 
book is divided into titles, and each title 
into separate paragraphs or sections, pre¬ 
ceded by an introductory part. The first 
part is called principium, because it is the 
commencement of the title ; those which 
follow are numbered, and called para¬ 
graphs. The work treats of the rights of 
persons, of things, and of actions. The 
first book treats of persons; the second, 
third, and the first five titles of the fourth 
book, of things; and the remainder of the 
fourth book, of actions. The method of 
citing the Institutes should be understood, 
and is now commonly by giving the num¬ 
ber of the book, title, and section, thus : 
Inst. I. 2. 5.—thereby indicating book I. 
title 2, section 5. Where it is intended 
to indicate the first paragraph, or princi¬ 
pium, thus: Inst. B. I. 2. pr. Frequently 
the citation is simply I. or J. I. 2. 5. A 
second mode of citation is thus : § 5, Inst, 
or I. I. 2.—meaning book I, title 2, para¬ 
graph 5. A third method of citation, and 
one in universal use with the older jurists, 
was by giving the name of the title and 
the first words of the paragraph referred 
to, thus: § senatusconsultum est I de jure 
nat. gen. et civil,—which means, as before, 
Inst. B. I. tit. 2, § 5. See 1 Colquhoun, s. 
61. 

The first printed edition of the Institutes 
is that of Schoyffer, fob, 1468. The last 
critical German edition is that of Schra¬ 
der, 4to, Berlin, 1832. This work of Schra¬ 
der is the most learned and most elaborate 
commentary on the text of Justinian in 
any language* and was intended to form a 
part of the Berlin Corpus Juris ; but noth¬ 
ing further has been yet published. It is 
impossible in this brief article to name all 
the commentaries on these Institutes, which 
in all ages have commanded the study and 
admiration of jurists. More than one 
hundred and fifty rears ago one Houiberg 
printed a tract De Multitudine nimia Corn- 
men tato rum in Institution's Juris. But 
we must refer the reader to the best recent 
French and English editions. Ortolan’s 
Institutes de l’Empereur Justinien avec le 
texte, la traduction en regard, et les ex- 


ali&n. plications sous chaque paragraphe, Paris, 

The reader who may wish to pursue his 8 vols. 8vo, sixth edition. Tnis is, by com¬ 
edian studies should consult the list of mon consent of scholars, regarded as the 


Gaiian studies should consult the list of 
some thirty-odd treatises and commentaries 
mentioned in Mackeldey’s Lehrbuch des 
Rfim. Rechts,p. 47, note (b), 18th ed.. Wien, 
1851; Huschke, Essay Zur Rritik und 
Interp. von Gaius Inst., Breslau, 1880; 
Haubold’s Inst, Juris Rom. Prev. Line, 
pp. 151, 152, 505, 506, Lipsise, 1836 ; Boeok- 
in£s Gaius, Preface, pp. 11-18, Lips., 1845; 
Lisi’s Gaius, Preface, pp. x. xi., Bologna, 
1859. 

The following treatises on Gaius are noted 
by Vangerow, as of peculiar value : Schra¬ 
der, under the title “ was gewinnt die 


mon consent of scholars, regarded as the 
beet historical edition of the Institutes ever 

S ublished. Du Caurroy’s Institutes de 

ustinien traduites et expliqu6es par A. M. 
Du Caurroy, Paris, 1851, 8th ed. 3 vols. 8vo. 
The Institutes of Justinian: with English 
Introduction, Translation, and Notes, by 
Thomas Collet Bandars, M. A., London, 
1858,8vo; 2d ed. 1860. This work has been 
prepared expressly for beginners, and is 
rounded mainly upon Ortolan, with a lib¬ 
eral use of LaGrange, Du Caurroy, Warn- 
koenig, and Puchta, as well as Harris and 
Cooper. The English edition of Harris, 
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and the American one of Cooper, have 
ceased to attract attention. 

The most authoritative German treatises 
on the Pandects are the following; Wind- 
scheid, Dr. B., 3d ed., Dusseldorff, 1863 ; 

2 vote.; Vangerow, Dr. K. A., 7th ed., Mar¬ 
burg, 1863 ; Brihtz, Dr. A. B., 2d ed., Erl¬ 
angen, 1879 ; Ihering, Dr. R., Jena, 1881. 
Incomparably the most philosophical ex¬ 
position of the Roman system of juris¬ 
prudence is Savi^ny’s Gesch. des rom. 
Kechts, coupled with his System des heut. 
rom. Rechts, the latter published in Berlin 
in 1840. Of both, French translations have 
been published by Guenoux. See also 
Sandars’ Justinian, with an introduction 
by William G. Hammond (1876), and Abdy 
and Walker’s translation of the Institutes 
(1876). 

IV. Theophilus* Institutes. A para¬ 
phrase of Justinian, made, it is believed, 
soon after A. D. 533. 

It is generally supp>osed that in a. d. 
534, 535, and 536. Theophilus read his com¬ 
mentary in Greek to his pupils in the law 
school of Constantinople. He is conject¬ 
ured to have died some time in a. d. 536. 
This paraphrase maintained itself as a 
manual of law until the eighth or tenth 
century. This text was used in the time 
of Hexabiblos of Harmenipulua, the last of 
the Greek jurists. It is also conjectured 
that Theophilus was not the editor of his 
own paraphrase, but that it was drawn up 
by some of his pupils after his explana¬ 
tions and lectures, inasmuch as it contains 
certain barbarous phrases, and the texts 
of the manuscripts vary greatly from each 
other. 

It has, however, always been somewhat 
in use, and jurists consider that its study 
aids the text of the Institutes; and Cujas 
and Hugo have both praised it. The first 
edition was that of zluichem, fol., Basle, 
1531 ; the best edition is that of Reitz, 2 
vols. 4to, 1751, Haag. There is a German 
translation by Whs term an, 1823, 2 vols. 
8vo ; and a French translation bv Mons. 
Ilregier, Paris, 1847, 8vo, whose edition is 
prefaced by a learned and valuable intro¬ 
duction and dissertation. Consult Mor- 
treuil, Hist. Du Droit Byzan ., Paris, 1843 ; 
Smith, Diet. Biog. London, 1849, 3 vols. 
8vo; 1 Kent 533 ; Profession d'Avocat 
tom. ii. n. 536, page 95 ; Introd. d VEtude 
du Droit Romaine, p.124 ; Diet, de Jurisp. ; 
Merlin, Rupert.; Encycloptdie de d'Alem¬ 
bert. 

INSTITUTION (Lat. instituere , to 
form, to establish). 

In Civil Daw. The appointment of an 
heir ; the act by which a testator nominates 
one or more persons to succeed him in all 
his rights active and passive. Halifax, 
Anal. 39; Pothier, Tr. aes Donations tes- 
tamentaires, c. 2, s. 1, § 1 ; La. Civ. Code, 
1598 ; Dig. 28. 5 ; 1, 1; 28. 6. 1, 2, § 4. 

In Ecclesiastical Law. To become a 
parson or vicar, four things are necessary, 
viz.: holy orders, presentation, institution, 
induction. Institution is a kind of investi¬ 
ture of the spiritual part of the benefice; 
for by institution the care of the souls of the 
parish is committed to the charge of the 
clerk,—previous to which the oath against 
simony and of allegiance and supremacy 
are to be taken. By institution the bene¬ 
fice is full: so that there can be no fresh 
presentation (except the patron be the 
king), and the clerk may enter on parson¬ 
age-house and glebe and take the tithes ; 
but he cannot grant or let them, or bring 
an action for them, till induction. See 1 
Bla. Com. 389; 1 Burn, Eccl. Law 169. 

Of Education. A gymnastic association, 
where regular gymnastic exercises are taught, 
and a teacher in physical culture is constantly 
employed, is an "institution of education. ’ 
117 Ky. 958, 80 S. W. 201, 25 R. 2105. 

In Political Law. A law, rite, or 
ceremony enjoined by authority as a per¬ 
manent rule of conduct or of government: 
as, the Institutions of Lycurgus. Webster, 
Diet. An organized society, established 
either by law or the authority of individ¬ 


uals, for promoting any object, public or 
social. A private school or college may, 
by courtesy, be called an institution ; but 
in legal parlance it implies foundation by 
law, by enactment or prescription; one 
may open and keep a private school, but 
cannot properly be saia to institute it; 50 
N. W. Rep. (Wis.) 1103. 

In Practice. The commencement of 
an action: as, A B has instituted a suit 
against C D to recover damages for tres¬ 
pass. 

INSTRUCTIONS. In Common 
Law. Orders given by a principal to his 
agent in relation to the business of his 
agency. 

The agent is bound to obey the instruc¬ 
tions he has received; and when he ne¬ 
glects so to do he is responsible for the con¬ 
sequences, unless he is justified by matter 
of necessity; 4 Binn. 3G1; 1 Li verm. Ag. 
368. See Agent. 

In Practice. The statement of a cause 
of action given by a client to his attorney, 
and which, where such is the practice, are 
sent to his pleader to put into legal form 
of a declaration. Warren. Law Stud. 284. 

Instructions to counsel are their indem¬ 
nity for any aspersions they may make on 
the opposite party *, but attorneys who 
have a just regard to their own reputation 
will be cautious, even under instructions, 
not to make any unnecessary attack upon 
a party or witness. For such unjustifiable 
conduct the counsel will be held respon¬ 
sible. Eunom. Dial. 2, § 43, p. 132. For a 
form of instructions, see 3 Chitty, Pr. 117, 
120, n. 

Also the written or oral address of the 
presiding judge, in jury trials, delivered 
usually at the close of the arguments of 
counsel to the jury, informing them of 
the law applicable to the cause at trial, 
and their duties thereunder. A. & E. 
Encyo. 

An omission to give instructions is not 
assignable as error where no request was 
made therefor in the court below ; 112 N. 
C. 851; 101 id. 153, 188; 26 Tex. App. 706 ; 
69 Tex. 273 ; 71 id. 156 ; 75 la. 185 ; 72 Wis. 
234; 77 id. 115; 70 Ga. 8; 123 Pa. 53; 97 
Minn. 493; 97 Cal. 459; 138 N. Y. 595 ; and 
errors or inaccuracies in charging the jury 
cannot be considered on appeal unless 
duly excepted to on the trial; 87 Minn. 
851; 130 U. S. 890 ; 60 Miss. 310; 74 la. 
433 ; 50 Ark. 348 ; 25 Neb. 75; 101 N. C. 
223; a refusal to give instructions not ex¬ 
cepted to cannot do complained of on ap¬ 
peal; 126 Ill. 282. Where a charge cor¬ 
rectly states the law of the case, a judg¬ 
ment will not be reversed because the 
charge was abstract; 97 Ala. 47; 111 Mo. 
576; Dut an instruction is wrong which 
states hypothetically facts as to which 
there is no evidence; 88 Ga. 784; 45 La. 
Ann. 46 ; 48 Mo. App. 263. It is not error 
to recall a jury and charge them again at 
their request; 81 Tex. Cr. R« 804. The im¬ 
proper admission of evidence is cured by 
an instruction not to consider the evidence 
so admitted ; 97 N. O. 222 ; 98 id. 566 ; 77 
Iowa 54; 97 Mo. 63; 88 Ala. 287. Refusal 
to give correct instructions is not error if 
the court has already given them on the 
same point; 76 la. 105; 76 Cal. 621; 76 
Ga. 452 ; 126 Ill. 408 ; 115 Ind. 894 ; 84 Va. 
498 ; or where given in different language ; 
144 tJ. S. 408 ; 148 id. 60; 185 id. 554; 132 
id. 172. 

The principles governing the subject of 
peremptory instructions were clearly stated 
by Harlan, J., in the recent case of Trav¬ 
elers’ Ins. Co. v. Randolph, 78 Fed. Rep. 
754: 

“ it is well settled that if, at the close of the plaint¬ 
iff's evidence, the court refuses to give a perempt- 
ory Instruction for the defendant* such refusal 
cannot be assigned for error If the defendant does 
not stand upon the case made by the plaintiff, but 
Introduces evidence in support of nls defence 
“ituSt lS U. 6. 700; ISO id.st7. ®0; 144 U. 8. SO* 
808; 155 U. 8. 810.818 ; 181 if. 8. 81, 96) "But the 
failure of the defendant, at the dose of the plalnt- 
lflTs evidence, to ask a peremptory Instruction will 
not, of Itself, preclude such a motion at the close of 
the whole evidence." Id. 7W. 

“A mere scintilla of evidence In favor of one 
party does not entitle him of right to go to the 
Jury (citing 14 Wall. 448, 448). Nor can It be 


Withdrawn from the consideration of the jury 
rimply because, In the judgment of the court, tnere 
Is a preponderance of evidence In favor of the party 
asking a peremptory instruction. If the facts are 
entirely undisputed or uncontradicted, or If, upon 
any issue dependent upon facts, there Is no evidence 
whatever in favor of one party, or, what is the same 
thing, if the evideuce is so slight as to justify the 
court in regarding the proof as substantially all one 
way, then the court may direct a verdict according 
to Its view of the law arising upon such a case. If 
a verdict is rendered contrary to the evidence, the 
remedy of the losing party Is a motion for a new 
trial." Id. 750. 

The conclusions were thus stated : 

"That there must be something more than a 
scintilla of evidence supporting the case of the 
party upon whom the burden or proof rests, to re¬ 
quire the submission of the case to the Jury; that 
where there is a real conflict of evidence on a ques¬ 
tion of fact, whatever may be the opinion of the 
judge who tries the case as to the value of that evi¬ 
dence, he must leave the consideration of it for the 
decision of the jury ; that where there are material 
and substantial facts which, if credited by the jury, 
would In law justify a verdict in favor of oue party, 
it Is not error for the trial judge to refuse a per¬ 
emptory instruction to the Jury; that it is not a 
1 proper standard to settle for a peremptory in¬ 
struction that the court, after weighing the evidence 
In the case, would, upon motion ror a new trial, Bet 
aside the verdict,’ and that the court‘may, and 
often should, set aside a verdict, when clearly 
against the weight of the evidence, where it would 
not be Justified in directing a verdict’; that, upon 
reason and authority, • there is a difference between 
the legal discretion of the court to set aside a ver¬ 
dict as against the weight of evidence, and that 
obligation which the court has to withdraw a case 
from the jury, or direct a verdict for Insufficiency 
of evidence’; and that * in the latter case it must 
be so insufficient in fact as to be insufficient in law.”* 
Id. 700 (citing 20 C. C. A. 590 , 74 Fed. Rep. 403). 

In French Law. The means used 
and formality employed to prepare a case 
for trial. It is generally applied to criminal 
cases, and is then called criminal instruc¬ 
tion ; it is then defined the acts and pro¬ 
ceedings which tend to prove positively a 
crime or delict, in order to inflict on the 
guilty person the punishment which he 
deserves, bee Verbal Admonitions. 

INSTRUMENT. A document or writ¬ 
ing which gives formal expression to a legal 
act or agreement, for the purpose of 
creating, securing, modifying, or termi¬ 
nating a right; a writing executed and de¬ 
livered as the evidence of an act or agree¬ 
ment. 

The writing which contains some agree¬ 
ment, and is bo called because it has been 
prepared as a memorial of what has taken 

E lace or been agreed upon. It includes 
ills,bonds, conveyances, leases, mortgages, 
promissory notes, and wills, but scarcely 
acco un ts, ordinary letters or memoranda. 
The agreement and the instrument in which 
it is contained are very different things,— 
the Latter being only evidence of the exist¬ 
ence of the former. The instrument or 
form of the contract may be valid, but a 
contract itself may be void on account of 
fraud. See Ayliffe, Parerg. 805; Dun. 
Adm. Pr. 220. A forthcoming bond is an 
“instrument for the payment of money.” 
11 Wis. 72. A bank check payable in con¬ 
federate currency was held not * ‘ an instru¬ 
ment payable in money ” under the Ala¬ 
bama Code in relation to commercial paper ; 
42 Ala. 108. 

A statute requiring “ any instrument of 
writing ** sued on to be filed, does not apply 
to a contract signed by both parties and de¬ 
posited with a third person for safe keeping, 
it applies only to obligations executed only 
by the party sued ; 55 Mo. 446. 

Trenilerabie by Delivery Merely. 

"Instruments tramfcrable by delivery merely” 
mean bills of exchange or negotiable paper 
which the holder takes free of defenses, good 
between the original parties. 133 Ky. 816, 
119 S. W. 168. 

INSTRUMENT OF 8ASINE. An 

instrument in Sootland by which the de¬ 
livery of “ sasine ” (*. e. seisin) is attested. 
Moz. & W. 

INSTRUMENT A (Lat.). That kind 
Df evidence which consists of writings not 
under seal: as, court-rolls, accounts, and 
the like. 3 Co. Litt., Thomas ed. 487. 

INSTRUMENTALITY. See Danger¬ 
ous Instrumentality. 

INSUBORDINATION. Continued 
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disobedience on the part of a pupil in school 
constitutes '‘insubordination.' 129 K>\ 35, 
110 S. W 346. Set' Disobedience. 

INSUFFICIENCY. In Chancery 
Practioe. After filing of defendant’s an* 
swer, the plaintiff has six weeks in which 
to file exceptions to it for insufficiency ,— 
which is the fault of not replying specific¬ 
ally to specific charges in the bill. Smith, 
Oh. Pr. 344 ; Mitf. Eq. PI. 376, note. San¬ 
ders. Ord. in Ch., Index ; Beach, Mod. Eq. 
Pr. 413. 

Under the Judicature Act, 1875, order 
xxxi., rules 6. 9. 10. interrogatories are to 
be answered by affidavit, and if the party, 
interrogated answers insufficiently, the 
party interrogating may apply to the court 
for an order requiring him to answer 
further. Mox. & W. 

INSULA (Lat. island). A house not 
connected with other houses, but separated 
bv a surrounding space of ground. Cal- 
vinus, Lex. 

INSURER. Moreover ; over and above. 
An old exchequer term, applied to a charge 
made upon a person in his account. 
Blount. 

INSURABLE INTEREST. Such an 
interest in a subject of insurance as will 
entitle the person possessing it to obtain 
insurance. 

It is essential to the contract of insurance, 
as distinguished from a wager, that the as¬ 
sured should have a legally recognizable in¬ 
terest in the insured subject, the pecuniary 
value of which may be appreciated and 
computed or valued. A recent examina¬ 
tion of the subject, as connected with Life 
insurance, results in the conclusion from 
the authorities, that at common law that 
contract was not one of indemnity, and 
wagering policies were not unlawful, and 
therefore that logically, in such policies, 
an insurable interest should not be re¬ 
quired, but that the American courts 
adopted what has been termed a rule of 
American common law that all wagers 
were void on grounds of public policy and, 
therefore, tliat there must be an insurable 
interest; 35 Am. L. Reg. N. S. 65. This 
rule, it was said, obtains in all the states 
except New Jersey and Rhode Island ; 24 
N. J. L. 576 ; 9 R. I. 354 ; and see 11 id. 
439. The case of Godsall u. Boldero, 9 Eas t 
72, was so generally cited and relied on in 
the American cases that it is not easy to 
estimate the influence of that case before it 
was overruled by Dalby v. I. & L. L. As¬ 
surance Company, 15 C. B. 365. It is of 
special interest to note that the New Jersey 
case in which the court expressly refused 
to follow Godsall v. Boldero, was decided 
about the time of the case which overruled 
it, but before it was reported in the United 
8tates. See also 2 Sm. L. Cas., 9th Am. ed. 
1530-64, where both the English cases men¬ 
tioned are reported, and the authorities in 
both countries are collected, the conclusion 
of the American editors being, t(iat as to 
fire, marine, and life insurance there must 
be some interest in the insurer. See also 
Biddle, Ins.§ 184, where it is said that wager¬ 
ing policies were not void in England at 
common law. See Waoer. 

Where the subject-matter is property, as 
in fire and marine insurance, the question 
whether there is an insurable interest is 
generally free from difficulty and the rule 
established by the decisions is comparatively 
simple. It is not requisite that tne insured 
party should have an absolute property in 
the insured subject, or that the subject or 
interest should be one that can be exclu¬ 
sively possessed or be transferable by de¬ 
livery or assignment. Insurable interest in¬ 
volves neither legal nor equitable title ; 1 
Peffc. 121; 12 la. 287 ; 1 Sprague 565. The 
subject or interest must, however, be such 
that it may be destroyed, lost, damaged, 
diminish ed, or intercepted by the risks in¬ 
sured against The interests usually insured 
are those of the owner in any Bpecies of 
property, of mortgagor, mortgagee, holder 
of bottomry or respondentia bond, of an 
agent, consignee. Venae, factor, carrier, 
bailee, or party having a lien or entitled to 


a rent or income, or being liable to a loss 
depending upon certain conditions or con¬ 
tingencies, or having the certainty or pro¬ 
bability of a profit or pecuniary benefit de¬ 
pending on the insured subject; 1 Phill. 
fns. c. 3 ; 11 E. L. & Eq. 3 ; 38 id. 312; 84 
id. 116 ; 48 id. 293 ; 11 Pa. 429 ; 6 Gray 192 ; 
2 Md. Ill ; 63 N. Y. 47, 54 ; 20 Am. Dec. 
510 ; 63 Hun 82 ; 85 Ala. 607; 133 U. S. 
887. 

It was formerly held that the interest in 
property insured must exist when the in¬ 
surance was effected, as well as the time of 
the loss ; 3 Den. 301 ; 16 Or. 283 ; 38 Me. 414 ; 
Biddle. Ids. § 157. This is not now the rule ; 
Arnould, Ins. 59 ; and in a case in which 
the insurance was upon a cargo, “ on ac¬ 
count of whom it may concern, the author 
just cited is approvingly quoted by Mr. 
Justice Swayne to the effect that, “it is 
now clearly established that an insurable 
interest, subsisting during the risk and at 
the time of loss, is sufficient, and the as¬ 
sured need not also allege or prove that he 
was interested at the time of effecting the 
policy,” and he adds, “This is consistent 
with reason and justice, and is supported 
by analogies of the law in other cases.” 08 
U. S. 528. 

It has been held that there is an insurable 
interest in an attaching creditor; 86 Me. 
518 ; a purchaser in possession under a con¬ 
tract of sale ; 63 Fed. Rep. 680 : 5 Wash. 
276: 21 N. Y. 378; 135 id. 298 ; 21 Can. S. 
C. R. 288 ; a person admitted as a partner, 
though the consideration was unpaid ; 31 
S. W. Rep. (Tex.) 1100; a husband, in per¬ 
sonal property in the name of his wife ; id. ; 
a commission merchant in goods consigned 
to him ; 19 la. 364 ; persons liable by con¬ 
tract, statute, or common law for tne safe 
keeping of property, as bailees; 5 Mete. 
886 ; 36 N. Y, 655; for repair or manufac¬ 
ture ; 14 Al« 325; common carriers; 12 
Barb. 595; railroad companies; 113 Mass. 
77; warehousemen; 36 S. C. 213 ; a pipe¬ 
line company in oil in its tanks ; 145 Pa. 
847 ; a sheriff in goods levied on ; 36 N. Y. 
117 ; 31 la. 464; one liable as indorser of a 
mortgage note; 107 Mass. 377 ; or a trustee 
liable for the safe-keeping of property; 5 
Wall. 509 ; or who gives bond for its deliv¬ 
ery ; 13 B. Mon. 311 ; one in possession for 
life under a parol agreement to pay repairs, 
taxes, and insurance ; 132 N. Y. 49 ; a car¬ 
penter or builder erecting or repairing a 
building, to be paid for on completion ; 15 

B. Mon. 411 ; a vendor of land before pay¬ 
ment in full; 46 N. Y. 421; (but not one paid 
in full who has not conveyed ; 2 N. S. W. L. 
R. 239); a lessor; 80 Ill. 532; a tenant; id. ; 
or subtenant; 49 Mias. 80 ; (but not a tenant 
of glebe land after death of the lessor; 20 
U. C. C. P. 170); a tenant by the curtesy ; 
60 Pa. 341; a simple contract creditor of the 
estate of a deceased person in lands of the 
latter, though subject to dower and home¬ 
stead rights ; 101 Ala. 522 ; a mechanic's lien 
holder ; 12 la. 371; the successful bidder at 
an execution sale; 5 Sneed 139 ; the owner 
of lands, on buildings in process of erection; 
71 Hun 369; the grantee of property con¬ 
veyed in fraud of creditors34 Neb. 704 ; 
one holding property in trust; 182 N. Y. 
133; or who has an equitable interest; 18 
Vt. 305; a mortgagee, to the extent of his 
mortgage interest; 52 Me. 338 ; 1 Curt. C. 

C. 193 ; and a mortgagor, on his interest in 
the same building; 9 Wend. 405 ; 10 Pick. 
40 ; but the interests are independent and 
insurance by the mortgagor cannot be 
claimed by the mortgagee ; 20 Ohio 186; 
where the mortgagor insures and makes 
the loss payable to tne mortgagee, as his in¬ 
terest may appear, the company is estopped 
to deny the insurable interest ; 46 wis. 
23; a mortgagor who conveys subject to 
the mortgage, nas an insurable interest in 
the real estate, being liable to the mortgagee 
for any deficiency ; 67 N. W. Rep. (Neb.) 
774. A partner may have an insurable in¬ 
terest in a bu il d in g erected by the partner¬ 
ship on land of the other partner; 10 Cush. 
87; and an agent in control may insure 
the property- in his own name ; 165 Pa. 65 ; 
a master or a ship, his right to primage on 
freight; 1 Sprague 565 ; or a half-owner of 
property in possession, may. if authorized 


by the other owners, insure all the property 
p his own name ; 55 Ill. App. 275. 

A partnership has been neld to have no 
insurable interest in household furniture 
and wearing apparel of one of the partners ; 
94 Ga. 630; so also an administratrix in 
real estate of the intestate ; 8 Abb. Pr. 261, 
note ; a charterer, who advances on the 
personal credit of the owner, who must pay, 
without regard to the issue of the voyage ; 
16 Md. 190 ; a stockholder as an individual, 
in the property of the corporation ; 20 Ohio 
174. It was held that an interest in the 
profit to be derived by the insured from the 
adventure of laying an Atlantic cable was 
insurable ; though the insured was a share¬ 
holder in the company and would derive 
his profits from dividends; L. R. 2 Exch. 
139. 

The insurable interest in life insurance 
rests upon a different basis from that on 
property. It has been said “ that while in 
fire and marine insurance it is the interest 
and not the thing that is insured,in life in¬ 
surance it is the thing and not the inter¬ 
est ; " 35 Am. L. Reg. N. 8. 79. 

With regard to the nature and amount of 
interest necessary for a policy of life in¬ 
surance, no definite general principle seems 
yet to have been established, though the 
classes of insurable interests have been in¬ 
creasing. Every person has an insurable 
interest in his own life ; 94 U. S. 561 ; 120 
Ill. 121 ; 98 Mass. 381 ; 108 Pa. 6 ; 1 Moo. & 
Rob. 481. It has been a much mx>ted 
question whether the beneficiary must have 
an interest. It has been held in many cases 
that a person may insure his own life and 
pay the premiums, for a beneficiary de¬ 
signated by him ; 98 Mass. 381 ; 120 Ill. 12 ; 
50 Mo. 44 ; 85 N. Y. 593 ; Biddle, Ins. S 194 ; 
and there are dicta to t his effect, frequently 
referred to, of Sharswood, J., 20 Pa. 189, and 
Paxson, J., in 108 Pa. 6. To the contrary 
are, 104 Pa. 74 ; 122 id. 824; 21 Fed. Rep. 
698 ; and see 46 Mich. 473, and a dictum in 
94 U. S. 561. If the beneficiary pays the 
premiums, it is generally held tliat he must 
nave an interest; 79 Tex. 638; 111 Ind. 
578 ; 104 Pa. 74; 106 id. 617. See Biddle, 
Ins. § 194 ; 35 Am. L. Reg. N. a. 79-87, 
where the authorities are collected. 

It was held that when the policy is caused 
by the assured to be issued to another, the 
effect is the same as if issued to the appli¬ 
cant and assigned to the other, and an in¬ 
surable interest is not required ; 84 Hun 
350, A member of a beneficial association 
may change the beneficiary according to 
the rule and substitute a new one without 
regard to insurable interest; 22 Wash. L. 
Rep. 329 ; and where the policy was for the 
benefit of the insured unless he sustained a 
fatal accident, and in that case to a nephew, 
the latter contingency having happened, 
the nephew was not required to show an in¬ 
surable interest; 68 Fed. Rep. 873. 

The interest required to sup port an insur¬ 
ance on the life of another has been found 
by the courts difficult to define, and indeed 
as was said they “ have left it very much 
undefined ; ” 9 R. I. 846. Many attempts 
to formulate a definition have been made, 
but they are similar mainly in their vague¬ 
ness and generality. One of those most 
uoted was that of Chief Justice Shaw, in 
Gray 890: “ It must appear that the in¬ 
sured has some interest in the life of the 
cestui que vie; that his temporal affairs, 
his just hopes and well-grounded expecta¬ 
tions of support, of patronage, and advant¬ 
ages in life will be impaired so that the 
real purpose is not a wager, but to secure 
such advantage, supposed to depend on the 
life of another; such, we suppose, would be 
sufficient to prevent it from being regarded 
as a mere wager. . . , We cannot doubt 
that a parent has an interest in the life of a 
child, and, vice versa , a child in that of a 
parent, not merely on the ground of a provi¬ 
sion of law that parents and grandparents 
are bound to support their Lineal kindred 
when they may stand in need of relief, but 
upon considerations of strong morals and the 
force of natural affection between near kin¬ 
dred .operating of te n more efficaciously than 
those of positive law.” The United States 
Supreme Court quoted this, with approval, 
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in 94 U. S. 457, and in the opinion, Bradley, 
J., added some observations not more defin¬ 
ite : “ Precisely what interest is necessary 
in order to take a policy out of the category 
of a mere wager naa been the subject of 
much discussion. In marine and fire insur¬ 
ance the difficulty is not so great, because 
there insurance is considered as strictly an 
indemnity. But in life insurance the loss 
can seldom be measured by pecuniary 
values. Still, an interest of some sort in the 
insured life must exist. A man cannot take 
out insurance on the life ofa total stranger, 
nor on that of one who is not so connected 
with him as to make the'continuance of the 
life a matter of some real interest to him. 

. . . Indeed, it may be said generally that 
any reasonable expectation of pecuniary 
benefit or advantage from the continued life 
of another creates an insurable interest in 
such life. . . . The essential thing is. that 
the policy shall be obtained in good faith, 
and not for the purpose of speculating upon 
the hazard of a life in which the insured has 
no interest.” In the same court, later,Field, 
J., in 104 U. 8. 775, says : “It may be stated 
generally, however, to be such an interest 
arising from the relations of the party ob¬ 
taining the insurance, either as creditor of 
or surety for the assured, or from thetiesof 
blood or marriage to him, as will justify a 
reasonable expectation of advantage or ben¬ 
efit from the continuance of his life. It ie 
not necessary that the expectation of advan¬ 
tage or benefit should be always capable of 
pecuniary estimation. . . . But in all cases 
there must be a reasonable ground, founded 
on the relations of the parties to each other, 
either pecuniary or of blood or affinity, to 
expect some benefit or advantage from the 
continuance of the life of the assured,” 
The last quotation was much approved in 
113 Pa. 458, 

Notwithstanding the high authority both 
of these judges and the courts for which 
they were speaking, their utterances have 
been characterized as dicta , and such they 
are technically, but they undoubtedly fair¬ 
ly represent the views of those courts and 
all others who recognize that the interest 
may be based upon kinship and need not 
be pecuniary, Any effort to extract a more 
precise definition from the American cases 
is likely to end in the conclusion of another 
able judge, who said : “ The question, what 
is such an interest in the life of another as 
will support a contract of insurance upon 
the life, is one to which a complete and sat¬ 
isfactory answer, resting upon sound prin¬ 
ciples, can hardly yet be said to have Deen 
given ; ” Hoar, J., in 15 Gray 249. 

In England a pecuniary interest is re¬ 
quired and must be proved ; 10 B. & C. 
724 ; [1892] 1 <J. B, 864; with the possible ex¬ 
ception that it is presumed in case of a wife 
who insures the life of her husband ; Peake, 
Add. Cas. 70. The American courts take 
a less restricted view as shown by the defi¬ 
nitions quoted, but no certain rule can be 
stated and the cases must be referred to, to 
ascertain whether any given relationship 
has been held sufficient. 

A creditor may always insure the life of 
the debtor; 143 Pa. 238; 126 III. 887 ; 70 
Md. 261 ; 101 N. C. 122; and in such case it 
has been termed a contract of indemnity, 
differing from other life insurance; Share- 
wood, J., in 4 Big. L. & Ac. Cas. 458 ; but 
this would be only as to the creditor; 15 
C. B. 3C5 ; 79 Tex. 638 ; 144 U. S. 021 : and it 
is said that there is no further interest after 
the payment of the debt; id .; 148 Pa. 238; 
144 Id. 223 ; but the question of interest is 
determined at the time of insurance and 
not of loss; see infra; Biddle, Ins. § 189. 
When the debtor pays the premiums, and 
assigns the policy as collateral security, 
the policy is in trust for him, and he is 
entitled to have it delivered up to him on 
payment ; 2 Giff. 337 ; L. R. 5 Ch. App. 32 ; 
but it is otherwise if the creditor pays the 
premiums and there is no agreement for 
redemption ; 2 De G. & J. 582; 113 Pa. 438. 

In cases other than these of creditors it 
may be said, in the language of Mr. Justice 
Bradley, that any reasonable expectation 
of peouniary benefit or advantage from the 
continued life of another creates an insur¬ 


able interest in such life ; 94 U. 8. 457 ; s. c. 
16 Am. L. Reg. N. 8. 892, n. ; 10 Cush. 244; 
22 Pa. 65; 122 id. 324 ; 28 Conn. 244; 22 
Barb. 9; 28 Mo. 883 ; 28 E. L. & Eq. 312; 
92 Mich, 584 

It has been held that there was an insur¬ 
able interest in a tenant, in the life of the 
landlord who had a life estate ; 108 Pa. 6 ; 
or of one partner in the life of another ; 20 
N. Y. 32 ; whose interest was not fully paid 
for; 108U. S. 498 ; 23Conn. 244 ; 34 N. J. L. 
576. 

When an adequate interest exists at the 
time of the insurance, it is immaterial if 
there occur before death a diminution or 
entire cessation of it; 16 Fed. Rep. 650; 32 
Hun 806; 27 N. Y. 282 ; 94 U. S. 457; and 
see note by J. D. Brannan on the last case 
in 16 Am. L. Reg. N. s. 399. But see 10 Or. 
283. 

On the subject of relationship there is 
little but confusion. It is said to be only of 
importance as tending to give rise to a 
reasonable expectation of pecuniary benefit 
from the continuance of the life of the in¬ 
sured ; May, Ins. § 107 ; Bliss, Ins. § 31 ; 122 
Pa. 324 ; 35 La. Ann. 233 ; or when there is 
a legal claim on the insured for support or 
service ; id.; 47 Mo. 419 ; 115 Pa. 440. The 
interest has been held to exist in the case 
of a wife in the life of her husband; 128 
U. S. 195; Peake, Add. Cas. 70; 28 Mo. 383 
(but see 47 id. 419); 46 N. Y. 674 ; 128 U. 8. 
195 (and see criticism of thi9 case in 25 Am. 
L. Rev. 185 and 35 Am. L. Reg. N. s. 171); 
and the husband in the life of the wife ; 41 
Ga. 338 ; 67 Yt. 496; the marriage gives an 
interest; 115 Pa. 446; 2 Dill. 160; and 
it has been held that before marriage a 
feme sole has an interest in the life of her 
betrothed ; 52 Mo. 213 ; and so, semble , in 
Pennsylvania ; 118 Pa. 438. As to other re¬ 
lations, It has been held that a son has an 
interest (on different grounds) in the life of 
his father ; 81 Pa. 154 ; 80 Ill. 35 ; but not 
merely as son ; id. ; 89 Ind. 572 ; ( contra , 60 
Hun 50 ;) a father, in that of a minor son ; 
45 Me, 104; or an adult son ; 81 Pa. 154; 
128 U. 8. 190; 0 Gray 390; 15 Hun 74; 
(contra, in England, 1 Ch, D. 419 ;) and the 
interest exists when relationship is by adop¬ 
tion ; 70 Ga. 272; as where the relation 
of father is assumed ; 101 Pa. 9 ; but a step¬ 
son has no interest in the life of his step¬ 
father ; 122 Pa 423 ; nor a son-in-law in the 
life of the mother-in-law ; 22 W. N. C. Pa. 
407. A grandmother has an interest in 
the life of a grandchild; 155 Pa. 205; an 
old woman who lived with her daughter 
and the father-in-law of the latter, who had 
promised to keep her for life, had an in¬ 
terest in his life ; 10 Ins. L. J. 082. There 
is much difference of opinion as*to brother 
and sister, but it is said that the relation¬ 
ship, without more, does not give an in¬ 
terest; Biddle, Ins. § 193; 39 Conn. 100; 
contra , 94 U. S. 561 ; however, it has been 
held that a policy will stand if there is de¬ 
pendence, or indebtedness; 12 Mass. 115; 
10 W. N. C. Pa. 188; see 73 N. Y. 480; 
[1892] 1 Q. B. 864; the last being the case 
of a stepsister. No interest exists in case of 
uncle or aunt and nephew or niece ; 160 Ra. 
017 ; 06 Mo. 63 ; but an aunt who stands in 
loco parentis to a nephew has an insurable 
interest in his life ; 172 Pa. 111. 

An insurance procured by a religious 
society, supported largely 6y voluntary 
contributions, on the life of one of its mem¬ 
bers, is void; 113 N, C. 244. In the ab¬ 
sence of any insurable interest, the law 
will presume that the policy was taken out 
for the purpose of a wager or speculation ; 
122 Pa. 324: and wagering contracts in 
life insurance are not valid ; 144 U. S. 621. 

The amount of insurable interest is the 
value of the insured subject as agreed by 
the policy, or its market value, or the 
pecuniary loss to whioh the assured is liable 
by the risks insured against, though the 
insured subject—for example, life or health 
—has not a market value ; 13 Barb. 206 ; 7 
N. Y. 530 ; 24 N. H. 234 ; 2 Pars. Mar. Law, 
c. 2, sec. 2. 

In insurance cases generally an interest 
must be averred and some proof thereof be 
made ; Biddle, Ins. § 197, and cases cited ; 
but on fire policies if the application or 


policy shows an interest, it is generally suf¬ 
ficient, prima facie; id. ; and so it was 
held on a life policy ; 89 Conn. 100 ; and the 
fact that the policy was made payable to 
plaintiff made a prima facie case; 26 Mo. 
App. 511. The facts showing interest are 
to be determined by the jury ; 82 la. 421 
80 Ill. 37 ; 26 W. N. C. Pa. 569. 

See, generally, articles by Erekine Hazard 
Dickson, 35 Am. L. Reg. K.. s. 65, 161. 


INSURANCE. A contract whereby, 
for an agreed premium, one party under¬ 
takes to compensate the other for loss on a 
specified subject by specified perils. 

“ Arragreement by which one party, for 
a consideration (which is usually paid in 
money either in one sum or at different 
times during the continuance of the con¬ 
tract of the risk), promises to make a cer¬ 
tain payment of money upon the destruc¬ 
tion or injury of something in which the 
other party hasan interest.” 105Mas&. 149, 
100 . 

An insurance in relation to property is a 
contract whereby the insurer becomes 
bound, for a definite consideration, to in¬ 
demnify the insured against loss or dam¬ 
age, to a certain property named in the 
policy, by reason of certain perils to which 
it may be exposed. 29 Atl. Rep. (Del.) 
1039. 

“ In fire insurance and marine insurance 
the thing insured is property ; in life or ac¬ 
cident insurance, it is the life or health of 
a person. In either case neither the time 
and amounts of payments by the assured, 
nor the modes of estimating or securing 
the payment of the sum to be paid by the 
insurer, affect the question whether the 
agreement between them is a contract of 
insurance. All that is requisite to consti¬ 
tute such a contract is the payment of the 
consideration by the one, and the promise 
of the other to pay the amount of the insur¬ 
ance upon the happening of injury to the 
subject by a contingency contemplated in 
the contract; *’ 105 Mass. 100; 2 S. Dak. 824. 

Any one sui juris and capable of con¬ 
tracting generally may be insured, but in¬ 
surance has been held not to be a necessary 
for which an infant might contract and be 
held liable against his option on coming of 
age ; 32 N. H. 345 ; 53 Mich. 238. In recent 
years, contracts of insurance by married 
women have been generally held valid, 
usually under statutes; 15 R. I. 573; 86 
Ala. 424 ; 52 Ill. 53 ; 47 Mo. 419. 

Any one otherwise capable of contract¬ 
ing may become an insurer, and formerly 
the business was largely conduc ed by part¬ 
nerships, but, with the exception of risks 
taken at Lloyds (g. v.) and some other large 
partnerships, the Dusiness is now conduct¬ 
ed, mainly, by insurance companies ( q. r.), 
though, in England, quasi corporations or¬ 
ganized under the Joint Stock Companies 
Acts insure under the authority of letters 
patent securing limited liability. See Joint 
Stock Company. 

The insurer is sometimes called the un¬ 
derwriter, and the insured, the assured. 
The agreed, consideration is called the pre¬ 
mium ; the written contract, a policy; the 
events insured against, risks or perils; and 
the subject, right, or interest to be pro¬ 
tected, the insurable interest. See these 
several titles. As to insured and assured, 
see 108 U. S. 504. 

The policy is usually issued upon the ap¬ 
plication ( q. v.) of the insured in writing, 
which contains the statement of facts en¬ 
tering into and forming a part of the con¬ 
tract. See Representation ; Warranty. 

Whether facts concealed or misstated in 
an application are material is a question for 
the jury ; 44 Pac. Rep. (Colo.) 750. 

The happening of the event insured 
against and the consequent damage to the 
subject-matter, is termed the loss (g. t>.). 

Where the insurance is on property, an 
alienation will terminate the contract un¬ 
less the insurance be transferred with the 
consent of the underwriter. See Assign¬ 
ment. An alienation of part of the prop¬ 
erty or diminution of the interest of the 
insured will nothin the absence of an ex¬ 
press condition, avoid the policy ; 102 Fa. 
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568; 16 Wend. 685; 16 Fed. Rep. 630; 8 Piok. 
Mi 53 Mioh. 306; 14 U. C. Q. B. 842; 27 id. 
54 ; 18 U. C, C. P. 223 ; 25 Beav. 444 ; and 
th« sale of a part does not avoid a policy 
forbidding merely “ sale or transfer ; ” 10 
W. Va. 507 ; 48 Ohio St. 533. 

Tbare is usually a clause, varying in exact 
terms, forbidding any change in title or 
pcanssion, and, in sucn case, the sale of an 
undivided Half interest is within its mean¬ 
ing and avoids the policy ; 1 Mich. N. P. 

1 iS ; but a distinction has been taken be¬ 
tween a sale of an interest in property and 
a sale of the property, and the assignment 
by a new partner to his firm of his insured 
property as firm assets was not a forfeits 
ure ; 4 Bias. 511 ; 52 N. Y. 502. Clauses 
against alienation are conditions prece¬ 
dent; 125 N. Y. 82; 42 111. App. 475; and the 
question usually is whether there is a sale 
outright or by reason of something In the 
nature of a defeasance, either in law or by 
contract, the insured has not wholly parted 
with the property. As to such cases it is 
difficult, if not impossible, to lay down any 
general rule, and each case must be govern¬ 
ed by the application of the general princi¬ 
ples of the law of contracts and conditions 
to the particular form of the policy and the 
facta oi the case. If there is, in fact, a to¬ 
tal alienation, the opinion or motives of the 

G .rties in respect to it is not material; 22 
inn. 193. A conveyance upon a condition 
to be performed before title vesta will not 
avoid; 20 Yt 546 ; so where the owner of 
aa equity of redemption sells with a stipu¬ 
lation for payment of the mortgage by the 
purchaser and is compelled to take back the 
title for non-performance ; 12 Allen 354; or 
where, for other reasons, the sale is not car¬ 
ried out and there is a reconveyance before 
loss ; 19 La. 28 ; but see 71 la. 532. 

Policies of insurance also usually contain 
conditions for forfeiture in case of incum¬ 
brance without notice, or in cose the prop¬ 
erty be “ levied upon or taken into posses¬ 
sion or custody,” and such conditions are 
valid; 29 Atl. Rep. (Del ) 1039. A breach 
renders the policy void; id.; 82 Hun 380 ; 
and the question whether the execution of 
a mortgage increased the risk is immate¬ 
rial; 39 N. E. Rep. (Ind.) 757; breach of any 
promissory warranty avoids the policy irre¬ 
spective of its materiality; 44 Pac. Rep. 
(Cal.) 923; nor does it matter that the lost 
wae not produced or contributed to by the 
breach; 1 N. Y. App. Div. 93. A judgment 
recovered in inxnlum is not within such 
condition ; 39 W, Va. 689; but a confession 
of judgment is; 86 Pa. 227; 122 id. 128; and 
so was an agreement by one heir to pay the 
other heirs, in instalments, for property 
taken under a will; 108 id. 350, A technical 
seizure where the possession is unchanged 
is not an avoidance; 63 Hun 82 ; 89 Pa. 287; 
5 Ont. App. 605. A provision for forfeiture 
for the levy of an execution relates to per¬ 
sonalty and not to land ; 54 N. Y. 595 ; 54 
Wia 72. 

Under these conditions, a breach as to 
part of the insured property, which is not 
destroyed or injured, may* not avoid the 
policy as to another part unaffected by the 
breach. Thus it was held that a recovery, 
under a live-stock policy, for a cow killed 
would not be prevented by the existence of 
incumbrances, in violation of a covenant in 
the policy, where the property actually lost 
was not encumbered ; 32 Neb. 750. Such 
contract is severable and any breach of the 
condition would avoid only such property 
as was covered by the incumbrance; 102 
N. Y. 260; 11 Fed. Rep. 478; 46 U. C. Q. B. 
834; 10 Ont. 236 ; 14 U. C. C. P. 549; 54 Ill. 
164. The same principle applies to the de¬ 
fence that the property insured was sold and 
conveyed; if the contract is Beverable, a 
breach as to one part does not operate as a 
defence with respect to property not includ¬ 
ed ; 83 Neb. 340. 

In insurance on manufacturing establish¬ 
ments it is usual to stipulate for avoidance 
if operations should cease without the con¬ 
sent of the Insurer, and such provision is 
valid and is violated though a watchman 
was employed and the risx not increased * 
20 Atl Rep. (Del.) 1039 ; and the same is 
true of ail conditions which are warranties. 


As to the distinction between representa¬ 
tion and warranty and the law as to both, 
see those titles; and as to increase of risk, 
see Risks and Perils. 

Insurance on buildings or their contents 
is usually upon condition that if the former 
is suffered to be vacant or unoccupied, the 
policy will be void. In such case the for* 
reiture doea not depend upon the insured a 
knowledge of the fact of vacancy ; 161 Ill. 
437; and a purclmser of the house and as¬ 
signee of the policy is bound by the condi¬ 
tion ; 67 N. W. Rep. (Mich.) 967. Tempo¬ 
rary absence of a tenant will not work a 
forfeiture; 92 Hun 223 ; 61 Ark. 108 ; nor 
will merely sleeping in the house occasion¬ 
ally and daily visits of the owner’s wife to 
get provisions prevent forfeiture ; 82 Md. 
88 ; or visits twice a day by an employe ; 
16 Misc. Rep. 483. The insurer cannot es¬ 
tablish a forfeiture without proving that 
the premises were unoccupied for any pur¬ 
pose ; 2 Mo. App. Rep. 934. 

Keeping on hand certain articles is usu¬ 
ally prohibited, either specifically or as a 
class. The breach of a condition against 
keeping inflammable substances does not 
prevent reoovery, when the use of the par¬ 
ticular substance was a necessary And usual 
incident of the subject insured; 95 Ga. 604; 
as the use of gasoline, in a silver-plating 
business, one day's supply only being 
brought in at once; 170 Pa. 151; or keeping 
an inflammable substance for sale as was 
customary where there was a clause, writ¬ 
ten in ink on the policy, containing the 
words “ merchandise such as is usually kept 
in a country store ; n 44 Pac. Rep. (Cal.) 189; 
91 Wis. 158 ; 35 Atl. Rep. (Vt,) 75 : and 
where a typewritten rider stipulated for in¬ 
surance on such articles aa are usually kept 
in a painter's shop, it prevailed against a 
printed condition against keeping benzine 
on the premises; 35 Atl. Rep. (Vt.) 75. 

As to hazardous and extra-hazardous 
risks, generally, see Risks and Perils. 

In order to promote the accurate adjust¬ 
ment of the loss, there is usually included 
in policies of insurance, on such property 
as a stock of merchandise, what is known 
as the “ iron safe clause,” which, in one 
form or another, provides that the books of 
the insured showing all business transac¬ 
tions, and the last inventory of the business, 
shall be kept in a fireproof safe at night 
and when the store is not opened for busi¬ 
ness. Such a clause is an express promis¬ 
sory warranty; 00 Ill. App. 39 ; 28 S. W. 
Rep. (Tex.) 1027; 29 id . 218 ; 30 id. 384 ; 31 
id. 321; but a substantial compliance only 
is required ; 86 id. 591 ; (contra, 34 id. 35.) 
Keeping the books in the safe at night, 
does uot mean from sunrise to sunset, but 
from the close of business of the day ac¬ 
cording to custom ; 88 Fed. Rep. 19 ; and 
where according to custom the door was 
locked but customers could get in by knock¬ 
ing, and the clerk who was in tne store 
writing up books was absent for a short 
time when the fire occurred, the store was 
“opened for business” and the policy was 
not void ; 54 Ark. 376. But where the in¬ 
surance was on a stock of liquor in a saloon, 
it did not excuse the violation of the iron 
safe clause that the same books were kept 
for a hotel and the saloon, the latter being 
opened night and day except Sunday, and 
the books being needed for constant settle¬ 
ments with the guests in the hotel; 61 Ark. 
207; (distinguishing the last two cases.) 
The clause was held not to have been vio¬ 
lated by failure to keep a blotter, contain¬ 
ing the record of the sales of the day be¬ 
fore, locked in the safe; 85 S. W. Rep. (Tex.) 
1060 (reversing 34 id. 462); 36 id. 590 ; and 
in the United States Circuit Court pf Ap¬ 
peals, where a cash sales book covering 
twenty-one days before the sale was inad¬ 
vertently left out of the safe and burned, 
and the books were kept in a primitive 
manner but showed purchases and credit 
sales, some cash sales, and an inventory, 
taken shortly before the Are, it was held 
that a finding of compliance with the poli¬ 
cy was warranted ; 68 Fed. Rep. 708 ; in 
another case it was said not to be an excuse 
for violation that through oversight the 
hooka were not put in the safe the night 


before the fire; 48 La. Ann. 228. 

Where the bookkeeper, fearing the safe 
would not stand, took out the books to re¬ 
move them to a safe place, and some of 
them fell and were burned, it was held that 
the covenant was not broken unless he was 
negligent; 25 8. W. Rep. (Tex,) 720. 

Where such a provision was inserted by 
fraud, a verdict for the plaintiff was not 
disturbed ; 84 Ga. 759; and where the ap¬ 
plication showed in answer to inquiry that 
the books were kept in a dwelling at night 
a breach of the condition was not enforced; 
13 8. W. Rep. (Ark.) 799. 

The insurer must prove that the fire oc¬ 
curred at a time mentioned in the stipula¬ 
tion ; 32 8. W. Rep. (Tex.) 243. 

The character or the safe is Dot warrant¬ 
ed ; 18 So. Rep. (Miss.) 928 ; and it is suffi¬ 
cient if it be one of a kind ordinarily known 
as fireproof; 4 Tex. Civ. App. 82. See Fire¬ 
proof. 

The stipulation in such a clause, that a 
set of books should be kept, including a 
record of all business transactions, does not 
require a book known as a “ cash book,” or 
any particular system of bookkeeping; 94 
Ga. 785. The lost inventory of tne Dusi- 
□eas, within this clause, means the lost in¬ 
ventory of the goods insured; 35 S.W. Rep. 
(Tex.) 722. The clause is complied with, 
by an inventory made, and books kept from 
the date of the policy, but an invoice is not 
an inventory ; 71 Miss* 608. The question 
whether there was reasonable time be¬ 
tween the issue of the policy and the fire 
to make an inventory is for the jury un¬ 
less the evidence is undisputed ; 64 N. W. 
Rep. (Mich.) 15. Where the inventory was 
shown to the adjuster after the fire, and 
afterwards lost, there was a performance 
of the condition; 13 S. W. Rep. (Ark.) 1108. 
But where the books do not furnish the 
necessary data, to verify the accounts ren¬ 
dered, the policy is avoided ; id, 

Policies of insurance are frequently made 
available as collateral security to a mortga¬ 
gee or other lienholder, by what is known 
as a mortaage clause, which see as to the 
rights of tne several parties thereunder and 
the effect thereof upon the insurance aod 
the right of action. See also Mortgage. 

Conditions may be waived and the gene¬ 
ral principles of the law of waiver (o.u.)are 
to be applied, but it has been held that a 
waiver of the condition on one payment 
cannot be construed to cover violations on 
another which were not assented to; 29 Atl. 
Rep. (Del.) 1039. 

Though a policy is the usual instrument 
by which insurance is effected, it is not 
necessaiy; 19 N. Y. 305 ; 25 Ind. 536 ; 20 La. 
Ann. 326; and it may be evidenced by a 
memorandum or note ; 25 N. H. 189 ; 76 L. 
T. n. s. 228 ; 3 Grant, Pa. 123 ; or a letter ; 
1 Ohio N. P. -71; 14 L. C. Jur. 219. Where 
the correspondence was held sufficient to 
create a valid contract for a policy of fire 
insurance, it was held that, after the prop¬ 
erty had been destroyed by fire, the in¬ 
sured was entitled to a decree for the 
amount agreed to be insured, less premium; 
94 U. 8. 021. In the absence of a statute 
forbidding it, it may be verbal; 2 Dill. 2C ; 
5 Pa. 339 (though this had been questioned; 
4 Yeates 468); 73 IU. 1C8 ; 94 U. S. 574; 21 
S. E. Rep. (W. Va.) 854; 31 Ohio St. 033, 
overruling 10 Ohio 148; 83 Fed. Rep. 383; 
and when made without specifying any 
date for the insurance to take effect, com¬ 
mences immediately; id. A usage to show 
a parol contract was inadmissible; 14 Ins. 
L. J. (Mass.) 427. In Canada it was held 
that to recover at law, on a contract of 
insurance by a corporation, there must be 
a sealed policy, but on a parol contract the 
plaintiff may sue for a breach to deliver a 
policy, or proceed in equity ; 10 U. C. Q. B. 
477. The agreement to pay a premium is 
sufficient to support a verbal contract; 20 
Fed. Rep.- 766. See generally as to verbal 
contracts, Biddle, Ins. § 138, where the sub¬ 
ject is treated historically. 

An offer by a newspaper in each issue to 

S ay a sum named to the heirs of one acci- 
entally dying within twenty-four hours 
from the last issue, provided that the 
printed slip containing the offer Bhould be 
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found on the person of the deceased, is a 
contract of insurance; 15 Pa. Co. Ct. Rep. 
468. 

The usual practice is for the agent, upon 
the payment of the premium, to issue what 
is termed a binding receipt, which is, in 
effect, an executory contract to issue a 
policy if the risk is accepted by the com¬ 
pany, and, meanwhile, the insurance is in 
foroe. Suoh nontracts are valid and will 
be enforced at law and in equity; 9 N. Y. 
280 ; 78 Cal. 216; 11 Paige 547; and a 
charter provision requiring 44 all policies or 
contracts ” to be signed by certain officers 
has been held not to apply to such agree¬ 
ments ; 78 Mo. 871 ; 20Wall. 500 ; 19 N. Y. 
305; 81 Ohio St. 638. See Agreement for 
Insurance. 

Where a loss occurs, the ascertainment of 
the amount due upon the policy is termed 
adjustment ( q. v.). Notice of the loss must 
he given in accordance with the terms of 
the condition, which is precedent to re¬ 
covery ; 80 Ala. 558 ; L. R. 20 Ir. 98; 43 
N. H. 021. This is distinct from j proof of 
loss ( q . v.), which must he also made as 
stipulated, or, in default of express provi¬ 
sion, in a reasonable time; 128 Pa. 892. 
See Loss. 

Other insurance may be taken on the 
same property without restriction unless 
there be such in the contract; 70 Md. 400 ; 
14 Q. L. R. 298 ; 9 R. I. 846; and no notice 
is required unless so stipulated ; 2 Wash. 
C. C. 186; but when the insurance is on 
property only one indemnity can he col¬ 
lected, and tnere is a right of contribution 
among insurers; 18 Ill. 558; 146 Pa. 561 ; 
but it is usual to stipulate that each in¬ 
surer, if there are more than one, shall he 
liable only pro rata; 9 Fed. Rep. 818. As 
to excessive insurance on the same prop¬ 
erty, see Double Insurance. 

It is usual in policies to have a time limit 
requiring an action to be brought within 
a designated period of the loss. Such con¬ 
dition is precedent to a recovery; 67 la. 
338 ; 14 L. C. Jur. 256 ; and will apply in a 
forum otknr than that of the domicil of 
the insurer ; 7 Gray 61. In some courts the 
time of thd limitation is held to he com¬ 
puted from the date of the event which 
causes the loss; 91 Ill. 92; 47 Fed. Rep. 
863 ; 51 Conn. 17 ; 19 Nov. Soot. Rep. 872 ; 
18 Ont. 355; in others, from the time the 
loss was payable ; 89 N. Y. 45 ; 182 id. 334 ; 
83 Cal. 473; 81 la. 185 ; 17 Fed. Rep. 568. 

Efforts have been made both by contract 
and by statute to limit the right of suit on 
a policy to a particular jurisdiction ; such 
provisions in a policy or by law have been 
held illegal ; 6 Gray 174, 185, 596 ; 81 Mo. 
518 ; May, Ins. § 490. Statutes which at¬ 
tempt thus to Limit the jurisdiction are 
strictly construed, and as they generally 
provide that, after a loss, the directors 
shall meet and adjust the loss, and if it is 
not paid in a given time, suit may be 
brought in a particular oourt, the limita¬ 
tion is in many states confined to the 
exact case mentioned, and it is only where 
the amount has been so determined that 
it takes effect; 25 N. H. 22; 53 Me. 419; 
22 Wis. 516 ; 4 Mete. 212 ; 7 Ind. 25 ; but in 
other cases the limitation has been enforced 
without reference to such previous ascer¬ 
tainment of the loss; 18 Ohio St. '455 ; 6 
id. 599 ; 17 Yt. 369. See May, Ins. § 491. 

So, with respect to the effort to provide 
in the policy thkt the law of a certain state 
should determine its construction, where 
life policies have been issued in a state 
other than the same state of the company, 
it has been held that they are governed by 
statutory provisions in the state of the 
insured, although the policies stipulated 
that the contract was to be governed by the 
law of the same state. See Lex Loci. 

As to the rights and remedies of and 
againBt insurance companies in countries 
or states other than those of their domicil, 
and the effect of non-compliance with 
statutes regulating the manner of doing 
business, see Foreign Corporations. 

It has been held that a provision that 
where there are several underwriters each 
is liable pro rata , the assured shall not sue 
more than one of the underwriters at one 


time, and that a final decision in any ac¬ 
tion thus brought Bhall be decisive of the 
claim of the assured against each of the 
underwriters, who agree to abide the event 
of the suit, is not void as against public 
policy, but valid as tending to prevent a 
multiplicity of suits; and m an action to 
which all the underwriters were made 
arties defendant, a plea that it was 
rought in violation of tne agreement was 
sustained; 0 N. Y. App. Div. 540. And 
under such condition timely servioe on one 
of the defendants is sufficient to prevent 
the running of the statute as against all 
the underwriters; id. 

An insurer is entitled to subrogation 
(q. v.) in cases where suoh right would at¬ 
tach under the general principles applying 
to that subject; as, when payment is made 
for loss or damage to goods in transit, 
there is a subrogation to the rights of the 
owner against the carrier; 81 S. W. Rep. 
(Tex.) 560 ; 63 Fed. Rep. 84; 165 Fa. 428; 
90 Minn. 882. And, on payment by the 
insurer of a loss which he was not legally 
bound to pay, he has a right of action 
against one tnrough whose negligence the 
property was destroyed; 60 Ark. 825; he 
becomes entitled pro tanto , and should 
join the owner as plaintiff in an action for 
negligent burning; 06 N. W. Rep. (Wis.) 
1144. So, an insurer of title who paid off 
liens prior to a mortgage, as to which the 
mortgagee was indemnified by bond of the 
mortgagor, was subrogated to the right of 
action of the latter on the bond ; 07 N. W. 
Rep. (Minn.) 548. 

In a recent English case it was held that, 
since a policy of fire insurance is a con¬ 
tract of indemnity, the insurer is en¬ 
titled to recover from the insured not 
merely the value of any benefit received by 
him by way of compensation from other 
sources in excess of his actual loss, but also’ 
the full value of any rights or remedies of 
the insured against third parties which 
have been renounced by nim, and to 
whioh, hut for that renunciation, the in¬ 
surer would have a right to be subrogated ; 
[1896] 2 Q. B. 377. 

As to subrogation in insurance cases, see 
54 Alb. L. J. 109 (credited to Sol, J.); 29 
Am. L. Reg. N. s. 42 ; 18 id. 737. 

Expected profits may be insured, as crops, 
against hail and frost or other risks, even 
before they are sown, but the profits must 
be insured as such ; 3 N. & M. 819; 2 East 
544 ; 5 Mete. 391 ; 2 Johns. Cas. 36 ; 1 
Sandf. 551; 2 Rob. La. 131; or the future 
profits of one to whom the insured has 
advanced money to pursue an enterprise ; 
82 Conn. 244 ; 10 Cush. 282 ; 2 E. D. Sm. 
168 ; or a portion of the cargo of a ship ex¬ 
pected to arrive, even if the insured has no 
property in such cargo, but only pur¬ 
chased, for a specified sum, the right to 
take such goods for a further specified 
sum ; 16 Pick. 397; but even if the insured 
has an ownership in the property, if he be¬ 
comes insolvent before tne arrival of the 
cargo and the goods are intercepted by the 
vendor, by right of stoppage in transitu, 
there can be no recovery on the polioy ; 
10 B. & C. 99. 

As to reinsurance, see that title. 

See, generally, Beach; Biddle; May; 
Richards; Wood, Insurance; Finch, Dig. 
1889-96 ; Sansum, Dig. 1877. 

The several forms of insurance contracts 
are classified mainly with reference to the 
character of the perils insured against. 
See infra, 

A contract by which one party, in con¬ 
sideration of a premium, engages to in¬ 
demnify another against a contingent Iobs, 
by making him a payment in compensation 
if, or when, the event shall happen by which 
the loss is to accrue: Holland, Jurispr. 12th 
ed„ 308. 

See Concurrent Insurance ; Employ¬ 
ers' Liability Insuranck. 

Aoaident Insurance. That form of 
insurance which provides for epeoifiea 
payments in case or an accident resulting 
moodily injury or death, as distinguished 
from casualty insurance, which is a term 
applied to insurance against loss or dam¬ 


age to property occasioned by aoaident: 
155 M a s s. 4M. A foreign corporation, al¬ 
though an aooident insurance company, 
has been held authorised to issue “horse 
or vehiole policies,” “ elevator policies,” 
“ general liability policies, 71 and “ outside 
liability policies ; ” id. 

Aoaident insurance is intended to fur¬ 
nish indemnity against accidents and death 
caused by accidental means, and the lan¬ 
guage of the polioy must be construed 
with referenoe to that proposition. In 
case of doubt or uncertainty the con¬ 
struction should be liberal in favor of the 
insured; 188 HL 556, reversing 8511L App. 


A form of insurance oommoQ in England 
is against accident caused by vehicles. 
Under such a policy where the amount of 
liability was limited to £250 in respect of 
any one accident and £1,500 in any one 
year, where forty persons were injured by 
the overturning of one vehicle, it was held 
that the injury caused to each person was 
a separate aooident; 60 L. J. K. n. b. 260. 
An insurance by the owner of a vehicle 
against damage suffered by him for inju¬ 
ries caused by the vehiole to passengers is 
termed a third party risk ; 29 Scot. L. Rep. 
836. 

The usual language of such policies in¬ 
sures against death through external, vio¬ 
lent, and accidental means. This has been 
held to cover death from shook and physical 
strain resulting from being run away with 
in a covered carriage, where there was no 
mark of physical injury nor contact with 
any physical object; 80 Me. 251; and see 
[1890] 2 Q. B. 248; suicide by an insane 
man ; 120 u. S. 527 ; death from drowning; 
5H. &N, 211; s. c., on appeal, 6 id. 839; fell¬ 
ing into the water In a fit; 22 L. T. N. 8. 
820; 6 Q. B. Div. 42; death from inhaling 
illuminating gas; 112 N. Y. 472; 59 Ill. 
App. 297 ; 144 Pa. 79 ; 84 Va. 52 ; by taking- 
poison ; 183 Ill. 556; or an overdose or 
medicine ; 44 Hun 599 ; 85 N. Y. 319 ; 105 
Ind. 212 ; death caused by a £iece of beef¬ 
steak passing into the windpipe while eat¬ 
ing ; 94 Ky. 547 ; death from Mood-poison¬ 
ing, caused by the bite of a mosquito (al¬ 
though poison was expressly excepted); 40 
S. W. Rep. (Ky.) 909; falling into the water 
as the result of a wound ; 47 N. Y. 52; fall¬ 
ing on a railroad track in a fit and being 
run over; 7 Q. B. Div. 210 ; being struck 
by the handle of a pitchfork while making 
hay and having peritonitis as a result of it; 
69 Pa. 43 ; spiaining the back wbile lifting 
a heavy weight; IF, & F. 505; being at¬ 
tacked and killed by a highwayman ; 89 
Ky. 300 ; 2 Bigelow, L. & Acc. Cas. 738 ; ac¬ 
cidental shooting by a deputy sheriff who 
did not know at whom ne was shooting 
and did not intend to kill the assured (there 
being an exception of death from design 
either of the insured or another person); 
65 Mich. 545; hernia resulting from an 
accidental fall (although the policy ex¬ 
cluded hernia); 17 C. B. N. 8. 122 ; rupture 
of a blood-vessel sustained while exercising 
with Indian clubs; 8 Biss. 362 ; falling from 
the cars while walking in the sleep; 58 
Wis. 13. 

It has been strongly contended that such 
cases as those enumerated were not within 
the ordinary accident policy because there 
was no extraordinary injury according to 
the ordinary meaning of the term, but, in 
reply to this in a leading case of drowning, 
the court said : “ That argument if carried 
to its extreme length would apply to every 
case where death was immediate6 H. 
& N. 839; and in a case of death from the 
inhalation of gas, the court said : 44 We 
think it a sufficient answer that the gas in 
the atmosphere as an extraordinary cause 
was a violent agency in the sense that it 
worked on the intestate so as to cause his 
death ; that death is the result of accident 
or is unnatural, imports the extraordinary 
and violent agency of the cause ; ” 112 N. 
Y. 472. The view which these courts con¬ 
sidered untenable was, however, taken by 
the Supreme Court of Pennsylvania on a 
policy exactly similar. The court said: 

14 The object of the company is to insure 
bodily injuries produoed in a certain man- 
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fee simple subject to estates tail in their 
own issue by a particular marriage, and 
who, by this method, are enabled to mort¬ 
gage their estates without burdening their 
life interests with premiums on life insur¬ 
ance. In this form of insurance the prin¬ 
cipal elements to consider are the age and 
the health of the party and the age at 
which women will cease to bear children, 
gee Jac. Ch. 585, 586 ; 4 Hare 124 ; 5 De O. 
A S. 226 ; 10 Beav. 468; 19 id. 565 ; 12 Jur. 
666 j 17 id. 342. 

Burial Insurance: A contract based 
upon a legal consideration, whereby the 
obligor undertakes to furnish the obligee, or 
one of the latter's near relatives, at death, 
a burial reasonably worth a fixed sum. It 
is a valid contract, and constitutes life 
insurance. 1 Joyce, insurance, 2nd ed., 87 ; 
171 Ind. 296, Such a contract has. however, 
been held void as against public policy 
and in restraint of trade, where the purpose 
of the association was to provide at their 
death a funeral and proper burial for the 
members, and the association was organized 
on the mutual plan, the members contribut¬ 
ing & stipulated sum weekly, and the funeral, 
certain funeral furnishings and outfit were 
to be furnished by and through a designated 
undertaker, or official undertaker. Id. ; 80 
Ohio St. 181. 

Casualty Insurance. A contract by 
which a person is indemnified against loss 
or damage to property, occasioned by ac¬ 
cident. The term is thus applied in con¬ 
tradistinction to accident insurance by the 
Massachusetts Supreme Court, in 155 Mass. 
404. The question was whether a foreign 
company licensed to do business in tne 
state, but by statute restricted to one kind 
or class of business, was authorized to issue 
policies covering special classes of acciden ts, 
involving bodily injury and death. In this 
connection the court said: “The distin¬ 
guishing feature of what is known in our 
legislation as 4 accident insurance ’ is that 
it indemnifies against the effects of acci¬ 
dents resulting in bodily injury or death. 
Its field is not to insure against loqs or 
damage to property, although occasioned 
by accident. So far as that class of insur¬ 
ance has been developed, it has been with 
reference to boilers, plate-glass, and per¬ 
haps to domestic animals and injuries to 
property by street cars, and is known as 
‘casualty insurance.’” 

The distinction is founded in reason and 
the terminology is well adapted to the sub¬ 
ject. Its precision is in sharp contrast to 
the vagueness and want of definiteness 
which characterize the references of text 
writers and judges to the various forms of 
insurance which have come into use with 
the increase in number of perils to life and 
property. 

Among the perils covered by this kind of 
insurance are included: the loss of horses 
and cattle, theft of valuables, breakage of 
plate gloss, loss by tornadoes or force of the 
elements, explosion or bursting of boilers, 
etc. These policies usually stipulate certain 
exceptions against which they will not 
insure, as fire and lightning ; but such a 
policy was held to cover a loss by flood ; 37 
Atl. Hep. (Pa.) 402. 

A carrier may lawfully insure against 
liability for loss of goods occasioned by the 
negligence of a servant; 60 N. W. Rep. 
(Minn.) 132 ; in such a case the liability of 
the insured becomes fixed on the happen¬ 
ing of the accident, although the amount 
is contingent, to the extent that the amount 
which the insured may be adjudged to pay 
has not yet been ascertained ; 82 Md. 535. 

A policy against loss or damage to prop¬ 
erty, and loss of life or injury to employes 
of the insured or other persons, payable to 
the insured or the benefit of such persons 
or their legal representatives, is a contract 
of indemnity, and a person who is injured 
by such explosion cannot sue the insurer; 
4 N. Y. Supp. 450. 

In a pohey on live stock the insurer is 
estoppeo. to deny that the sum named in 
the policy is the insurable value of the 
hone; 58 Ill. App. 557. Where the policy 
covering “ two Dorses ” was cancelled as to 


one, the insured may show tb&t It was can¬ 
celled as to a mare covered by the policy; 
64 N. W. Rep. (Minn.) 1018. The provision 
for notice to the insurer by telegram, of 
the sickness of an animal, did not require 
such notice of a sickness which lasted only 
ten minutes and did not recur for seven 
weeks ; 67 N. W. Rep. (Minn.) 215. Where 
the insured had given notes for the horse, 
and in his contract for purchase stipulated 
that in case of the death of the animal 
within a certain time the vendor should 
take the insurance and give up the notes, it 
was not a breach of the stipulation in the 
policy that the vendee “is the sole, abso¬ 
lute, and unconditional owner ; " id. The 
insurer is not bound by the consent of his 
agent to kill the horse insured, although 
suffering from an incurable disease; 59 
N. W. Rep, (la.) 1. 

Where plate glass was insured and the 
insurer, exercising his option, employed a 
person with whom he had a contract for 
that purpose to replace it (the policy pro¬ 
viding that the insured should when neces¬ 
sary remove any woodwork, gas fixtures, 
or other obstruction), the negligent re¬ 
moval of gas pipes by the contractor and 
a resulting explosion causing a breakage 
of the new glass, did not render the insurer 
liable ; 88 N. Y. Supp. 773. 

Credit Insurance. A contract by which 
the insured is indemnified against loss 
by the failure of his customers to pay for 
goods sold to them. It is insurance against 
excess loss by the insured, i. e. against a 
loss which is in excess of a specified per¬ 
centage of gToss sales. It usually limits 
the losses insured against to a fixed amount 
by reason of sales to any one person, and 
limits the sales, covered by the polffey, to 
customers having at least a specified min¬ 
imum commercial rating by a specified 
commercial agency. 

The insured is frequently termed the 
11 indemnified,” and so referred to in the 
policy. 

A contract by which a corporation, 
though called a guarantee or surety com¬ 
pany, undertakes, in consideration of 
premiums paid, to indemnify the other 
party to such contract against losses of 
uncollectable debts, is not a contract of 
suretyship, but a policy of insurance ; 73 
Fed. Rep. 95; 60 N. W. Rep. (Wis.) 528. 

It is like any other insurance contract 
and is governed largely by the same rules; 
id. 68 ; id. 529 ; 41 id. 742; 132 N. Y. 540 ; 
165 Mass. 501. It falls within the implied 
prohibition of a statute authorizing spe¬ 
cified forms of insurance, against all not 
mentioned, and not being authorized by 
the Massachusetts Insurance Act it is in¬ 
valid ; id. The agent who solicits it it 
within the purview of a statute making 
him the agent of the insurer; 66 N. W7 
Rep. (Wis.) 528. 

There is a distinction between this loss 
and other kinds of insurance with respect 
to the value of the policy, which has been 
thus stated : The loss provable on a policy 
of insurance is ordinarily the reserve value 
of the policy, or the amount sufficient to 
re-insure the holder in a solvent company 
for the same amount, to be paid upon a 
loss happening on the same conditions and 
within tne same time. Credit insurance is 
peculiar; there does not appear to be any 
reserve value to the policies, nor are there 
any general tables to show the rate of re¬ 
insurance, nor any other solvent company 
in which re-insurance could be obtained. 
When no losses occurred it may be assumed 
that the premium is a fair price for the 
risk, and the loss may be taken to be a 
proportionate part of the premium. When 
actual losses have been sustained after the 
insolvency and before the proof, these 
losses may be accepted as evidence of the 
value of the policy. 19 N. J. L. J. 18; 8. C. 
32 Atl. Rep. (N. J.) 690. 

Under a policy of indemnity to the in¬ 
sured, to the extent of $10,000, against 
losses in excess of one-fourth of one per 
cent, of their annual sales, twelve per cent, 
additional to be deducted from the total 
gross losses, the claim not to exceed $7,500, 
id any one firm, where there was a loss 


with one firm of $20,000, the total glo w 
Ion from which deductions were to be 
made was $7,500, and the balance was the 
indemnity to be paid ; 164 Man. 285. 

A policy of credit insurance was termi¬ 
nated by the insolvency of the insured, and 
the deduction to be made before the 14 ex¬ 
cess ” was ascertained was calculated on 
the amount of sales made up to the time 
of insolvency and not on the amount stipu¬ 
lated for the term of the policy; 25 iW 
L. J. 842. 

A provision in such a policy that amounts 
realized from other security or indemnity 
shall be deducted before the adjustment of 
a loss, does not entitle the insurer to de¬ 
duct the proceeds of a policy in another 
company which provides that it shall not 
cover losses insured by the first company, 
but shall only attach when that company’s, 
policy is exhausted ; 78 Fed. Rep. 81. (jne 
who is. the agent of the insurer for the 
purpose of soliciting such insurance, trans¬ 
mitting applications, and collecting pre¬ 
miums, ana who receives pay therefor, 
has power to make an additional agreement 
providing that if the customer is not rated 
m Dun’s and is rated in Bradstreet’s, the 
latter shall be binding on the insurer; 68 
N. W. Rep. (Wis.) 528 ; and to vary details 
of the policy as to credit rating; id. 

Employer’s Liability Insurance. A 
contract by which the company agrees to 
reimburse an employer for any loss occa¬ 
sioned by his liability for damages to an 
employe, injured in his service. 

The liability of the insurer becomes fixed 
on the happening of the accident or casu¬ 
alty, even though the amount of such lia¬ 
bility is contingent, to the extent that the 
amonnt which the insured may be ad¬ 
judged to pay has not been ascertained; 
82 Md. 535. 

Under a policy of insurance against dam¬ 
age for which the insured may be liable 
under an employer’s liability act (q. v.) 
where the workman has recovered damages 
for injuries in a common-law action, and 
not under the statute, the insurer will not 
be liable to reimburse the amount so re¬ 
covered ; 16 Can. S. C., 4th ser. 212; but 
where the policy contained a clause agree¬ 
ing to indemnify the insured against dam¬ 
ages sustained by the employe while en¬ 
gaged in operations connected with the 
business of iron work, it was held to cover 
injuries received by reason of the construc¬ 
tion of a building for the use of Buch busi¬ 
ness ; 67 N. W. Rep. (Wis.) 46. 

A policy which provides that the em¬ 
ployer shall not settle with an employe 
without the consent of the insurer, who 
was to assume control of litigation, is a 
contract of indemnity against liability, and 
payment by the employer of a judgment 
recovered against him is not a condition 
precedent to the insurer’s Liability; id. ; 
and a person who is injured cannot sue the 
insurer; 4 N. Y. Supp. 450. But where 
the insurer was prohibited from suing until 
after judgment against him, in whion case 
an action might be brought within thirty 
days after such judgment, it was held that 
the contract was not one of indemnity 
merely, so that an action would lie after 
judgment was recovered against the em¬ 
ployer, though it was paid by him, such 
payment not being a condition precedent 
to recovery; 65 N. W. Rep. (Minn.) 358; 
nor is a discharge of liabilities by the in¬ 
sured, under a clause in the policy promis¬ 
ing to pay “ all damages with which the 
insareaimay be legally charged,” such a 
contract being not one of indemnity alone, 
but also a oontract to pay liabilities ; 86 
8. W. Rem. (Ark.) 1051. When the Insured 
was required to give immediate notice to 
the insurer upon theoocuirence of an acci¬ 
dent and notioe of any claim on aooount of 
it, the notice under the condition is not 
required until an accident happens and the 
employer has received notioe of a olaim 
made on account thereof; 65 N. W. Rep. 
(Minn.) 853. 

Such a policy is in no sense a oontract 
between the insurer and the employe, and 
any sum paid by the company to the em¬ 
ployer on aooount of the death of an em- 
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pU y, whose widow had a right of sc&on. 
Is not an asset of the estate of the deceased; 
1 2 S. W. Rep. (Oa.) 141. 

It is generally provided in such policies 
that the insurer shall have control of the 
defence of any suits against the employer 
on claims covered by the insurance, and 
such a condition it strictly enforced; 10 

Can* U T. 84 _ 

Employers’ Liability Insurance In¬ 
surance taken out by sun employer to protect 
him against loss on account of injury to his 
employes while engaged in his service. 142 
Ky 530, S. W. S77. 


Endowment insuranoe: A contract 
evidenced by an instruim nt styled a policy, by 
which one party, for a consideration called the 
premium, promises to pay a specific sum 
of money at a time stated, or at the payee’s 
death if'it occurs earlier than the date fixed 
for payment. 11 A. <k K. Kncy. 2nd od., 24 ; 
1 Biddle, Ins. § 5. In its broadest sense it 
includes tontine insurance ( q . e.) as all ton¬ 
tine policies are written on the endowment 
plan combined with the survivorship feature. 


Fidelity Insuranoe. A contract to 
indemnify the insured against loss by rea¬ 
son of the default or dishonesty of the 

employe. 

Bonds of indemnity given by fidelity in¬ 
surance companies are analogous to ordi¬ 
nary policies of insuranoe, and are gov¬ 
erned by the same principles of interpreta* 
iion ; 68 Fed. Rep. 459. 

All conditions in the policy must be com¬ 
plied with as in cither cases of insurance, 
and where one of them is the prosecution 
of the person whose action is insured 
against, oefore he can recover, against the 
insurer, it was held, by an equally divided 
court, that the insured must conform to 
this condition even if he thereby became 
liable to an action for damages; 9 Ins, L. 
J. 160 . 

A statement in the application as to the 
frequency of measures usually taken by 
the employer to secure the fidelity of the 
employed is a warranty the breach of which 
will defeat recovery; 28 Scot L. Rep. 894 ; 
but in an application for insurance, declar¬ 
ations of the integrity of a clerk, in answer 
to questions which manifestly relate to the 
course of business of the employer, are 
mere representations and not warranties; 

7 Eich. 744. Where the bond provides that 
answers made to questions asked in the 
application shall be warranties, and the 
answers are made on the employer's 44 best 
knowledge and belief, ” mere falsity of the 
answers is not sufficient to avoid the bond, 
but the company must show that they are 
“ knowingly false ;** 68 Fed. Rep. 459 ; and 
if such answers involved no misrepresenta¬ 
tion or concealment, the contract oould not 
be affected by loose parol statements, or 
concealment of facts about which no in¬ 
quiry was made, or conduct on which no 
reliance was placed ; 68 id. 48. 

A representation that the person whose 
integrity is insured “ has never been in ar¬ 
rears or default of his accounts ” covers any 
which may have occurred prior to the time 
when he entered the service of the insured ; 
30 U. C. C. P. 860. To charge an embez¬ 
zling employe with interest on the money 
embezzled converts the embezzlement into 
a debt and the insurer is not liable there¬ 
for ; 66 N, W. Rep. <Wis.) 860. 

Leaving money temporarily in an in¬ 
securely locked room when there were 
various means of safe-keeping av ailab le, 
was held a violation of a guarantee of 

diligent and faithful performance of his 
duty, for which an insurer was liable; 
6 Leg. N. (Can.) 311 ; 16 Can. L. J. 884. 
Bo allowing a customer to make an over¬ 
draft on a bank was held negligence in the 
bank’B agent who permitted it, the agent 
and the customer being together involved 
in brokerage transactions; 7 Revue Leaale 
57 ; s. c. 14 L. C. Jur. 186. 

Where the employer retains the employe 
in his service after he knows of the latter’s 
dishonesty, and without notice to and as- 
inBUrer . he cannot recover: 71 
N. W. Rep. (Minn.) 261; but this rule will 


not apply to mere breaches of duty or con¬ 
tract obligation, not Involving dishonesty 
of the Servant or fraud and concealment 
on the part of the master ; id. 

The employe is bound to reimburse the 
insurer for the loss sustained through him ; 
65 N. W. Rep. (Minn.) 351 ; but, upon the 
payment of a loea. the insurer is subrogated 
to the rights of the employer in the. prose¬ 
cution of dishonest employes ; 22 Fed. Rep. 
08. 689; as to any securities held with 
respect to the matter insured ; 2 Vt. 518. 
And a Stipulation between the insurer and 
th^employs that the evidence of payment 
by the insurer to the employer should be 
oonemsive evidence against the employe as 
to the fact and extent of his liabibity to 
indemnify the insurer, is void as against 
public policy; id. 

Where the indemnity was for one year, 
and it was provided that a claim under the 
bond or any renewal thereof should em¬ 
brace only acts during its currency, it was 
held that each renewal was a separate con¬ 
tract, and the discovery, during the term 
of the renewal of theft committed during 
the running of the bond under a previous 
renewal, would not make the company 
liable therefor, when the discovery was too 
late to hold the insurer under the bond on 
the renewal in force when the thefts were 
committed; 88 8. W. Rep. (Ky. )828; and 
when it was provided that any claim under 
the bond should cover only defaults com¬ 
mitted during its currency, and within; 
twelve months prior to its discovery, it was 
held that it did not cover a default com¬ 
mitted more than twelve months prior to 
suoh discovery which would have occurred 
within the year but for the falsification 
of the books within the year preceding; 71 
Fed. Rep. 116, reversing 67 ia. 874. 

In a recent federal decision on this sub¬ 
ject, it was held (1) Where a policy stip¬ 
ulates for a notification of the dishonesty 
of the employe as soon as practicable after 
the oocnrrence of the act, and the evidence 
as to when the dishonesty was discovered 
was conflicting, the question what is a rea¬ 
sonable time is for tne jury. (2) It is not 
necessary to give notice of suspicions of 
dishonesty. (3) The fact that the insured 
corporation has passed into the hands of a 
receiver will not absolve the insurer from 
liability. (4) Where proof of loss under 
the bond is set forth with reasonable plain¬ 
ness and in a maimer which a person of 
ordinary intelligence cannot fail to under¬ 
stand, a failure to explicitly aver that a 
loss has been caused is immaterial. (5) 
The fact that one.member of a corporation 
was cognizant of an employe’s dishonesty, 
and that frandulent collusion existed be¬ 
tween them, cannot make the corporation 
responsible for a false certificate of char¬ 
acter issued by him without the knowledge 
of other directors; 72 Fed. Rep. 470. 

Fire Insurance. A contract by which 
the insurer, in consideration of a certain 
premium received by him, either in a gross 
sum or by annual payments, undertakes to 
indemnify the insured against all loss or 
damage which he may sustain to a certain 
amount, in his property mentioned in the 
policy, by fire during the time agreed upon. 

Fire insurance is said to be in effect a 
contract of indemnity against loss or 
damage suffered by an owner or person 
having an interest in the property insured. 
86 Me. 518. 

The principles applying to the subject are, 
in general, tnose governing marine polioies 
and other kinds of insurance of property 
against the various perils which attend its 
use and ownership, and therefore the point 
to be mainly considered, as applied to fire 
insurance alone, is the exact definition of 
the peril insured against. With respect to 
the nature of the contract as an indemnity , 
the necessity of an interest in the property, 
the policy and the application, the effect of 
warranties and representations, respec¬ 
tively, and the loss and its adjustment, 
reference should be had to the discussion of 
the subject, generally, supra, and in the 
varipua titles referred to. 

It has frequently been Baid that to re¬ 


cover under a fire policy there must be an 
actual fire or Ignition, and that it is not suf¬ 
ficient that there has been an injurious in¬ 
crease of heat which caused damage to the 
insured property, while nothing had taker 
fire which ought not to be on fire. The au 
thorlty usually relied upon, for this genera 
statement, is the early and leading case o 
Austin v . Drewe, 6 Taunt. 436, bat thi 
oase has been much criticised; Cushing 
J., in ID Cush. 856; 1 Bennett, Fire Ins 
Caa. 104, note; 18 Ill. 670 ; May, Ins. § 402 

A fire in a theatre, caused by the exces 
sive heating of its walls by a fire outside, 
was held to be covered by the policy ; 11 
Allen 886; and when a building is blown 
up by gunpowder to prevent the spreading 
of fire the insurer against fire is liable if, 
but for being blown up, it would have been 
burned ; 21 Wend. 367 ; 3 Philn. Pa. 323 ; 
41 III. App. 895 ; L. R. 3 Exch. 71. These 
cases are distinguished from explosion, 
which is not fire, within a fire policy, when 
it ocours some distance off; 19 C. B. n. b. 
126; 15 La. Ann. 217; even though it was 
caused by fire; id. ; and when the explo¬ 
sion is within the building, there must be 
ignition to bring it within the fire insur¬ 
anoe ; 11 N. Y. 516; but damage from fire 
caused by explosion on the premises is cov¬ 
ered ; ID Cush. 356; 103 Mo. 595 (unless 
it is expressly excepted ; 8 Phila. Pa. 828); 
so also if tne damage is from explosion, 
caused by fire, as where a steamboat was 
burned as the result of an explosion of gun¬ 
powder ; 11 Pet. 213 ; or when coals were 
thrown out of the stove ; 127 Blass. 346. In 
this oase the policy contained the provis¬ 
ion that 14 if a ouilaing shall fall, except as 
the result of a fire,” the insurance should 
cease; and this was held to apply to inher¬ 
ent defects in the building. And when, 
under a similar policy 44 against fire origi¬ 
nating in any case,” there occurred an ex¬ 
plosion and loss, it was held immaterial 
whether the fire resulted in combustion or 
explosion ; 33 Mo. App. 384. 

A loss by reason of fire started by an ex¬ 
plosion caused by a fire coming in contact 
with escaping gas was not witnin a policy 
which exceptea loss by reason of or result¬ 
ing from any explosion whatever ; 2 Ins. L. 
J. 190. When damages by explosion are 
excepted unless caused by fire, the insurer 
is held liable only for the result of fire and 
not of the explosion which caused it; L. R. 3 
Exch. 71; or by one caused by fire in its 
course; id.; contra , 2 Fed. Rep. 633 ; 56 
Md. 70. 

A fire in a chimney, caused by accidental 
ignition of Boot, or smoke issuing from 
such fire, is within a policy covering all ioet 
or damage by fire to all goods contained 
in the building; 166 Mass. 67. So also a 
loss by spontaneous combustion was held 
to be within a fire policy ; 9 L. C. Q. B. 448 ; 
but see a criticism of this case in 65 Md, 
162. Where a policy insures against explo¬ 
sion and accident and there was an excep¬ 
tion of explosion or loss caused by tne 
burning of the building, a destruction of 
the property by an explosion caused by rais¬ 
ing a oloud of starch dust in an endeavor 
to extinguish flames was held a fire loss 
and not within the policy; 57 Fed. Rep. 
294, reversing 48 Fed. Rep. 198. 

Fire insurance does not cover damage by 
lightning without combustion ; 87 Me. 256 ; 
14 N. H. 841; even when the policy covere 
“fire, by lightning;” 4 N. Y. 826. It is 
quite usual to add to a fire policy what is 
known as a 44 lightning clause,” which 
covers loss from that cause with or without 
fire; but a company authorized to take fire 
risks is not thereby authorized to insure 
against lightning ; 87 Me. 256. A policy of 
insurance against lightning was held to 
cover destruction by tornado when the 
former accompanied the latter ; 54 Wis. 433. 

Under a lightning clause attached to a 
fire policy, on horses 41 contained in ” a 
barn, the insurer was held liable for a brood 
xn&repasturinginafleld. The policy against 
loss by lightning was said tobe a contract 
of insurance of a peculiar kind, which must 
be construed in a reasonable, common-sense 
view, and so as not to reduce tbe contract 
to an absurdity ; 114 Pa. 481; 20 W. N. C. 
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Pa. 870; in these cases the insurance was 
on horses alone, and, on that ground, they 
were distinguished in a later case, in whicn 
the policy embraced also property kept in 
a barn, other than live stock, and the com¬ 
pany was held not liable for a hone killed 
py lightning while in pasture ; 180 Pa. 118. 

Where an insurance policy excepts loss 
caused directly or indirectly by fire it is an 
accident, and not a fire, poucy, and the 
complaint must show that the loss was 
not caused directly or indirectly by fire; 
51 Fed. Rep. 155. 

When the insurance was against loss by 
“ Are or storm,” it did not cover damage 
by a freshet caused by melting snow with 
prevailing south winds and rain; 8 Phila. 
Pa, 38. 


The exception of “ loss by Are occasioned 
by mobs or riots,” does not extend to a loss 
from the burning of a bridge by military 
authorities in time of war; 50 Pa. 341 ; of 
the risks of this claw, usurped power is not 
an ordinary mob but a rebellious one or one 
having political purpose ; 2 Wilson 363; it 
is “rebellion conducted, by authority;” 
Lord Mansfield in Langd&le v. Mason, 2 
Marsh. Ins. 792; but it is not necessary that 
the destruction be commanded by a superior 
officer ; 42 Mo. 156 ; insurrection is “ a sedi¬ 
tious rising against the government, a re¬ 
bellion, a revolt; ” 1 Jones, N. C. 126; and 
a riot is “ where three or more persons act¬ 
ually do an unlawful act, either with or 
without a common cause . . . the intention 
with which the parties assemble, or at 
least act, being unlawful id.; but in an¬ 
other case it was held that the destruction 
of property in a riot is within the exception 
even if the rioters assembled originally for 
a lawful purpose ; 5 La. Add. 482. 

The exemption of loss “ by explosion of 
any kind, by means of invasion,” etc., 
means by explosion and invasion, etc., not 
explosion caused bp invasion ; 14 W. Va. 33. 




vasion ; Mob ; Riot ; Usurped Power. 

Losses caused by the effort made to pre¬ 
vent the destruction of property by Are 
must be borne by the insurers and not by 
the insured ; 3 Phila. Pa. 193; as by water; 
19 La. Ann. 297 ; 10 Gray 159 ; or theft; 34 
Pa. 96 ; 49 Me, 200 ; 30 Mo. 160; unless ex¬ 
pressly excluded; 17 La. Ann. 131 ; or re¬ 
moval when required by due diligence, ac¬ 
cording to the circumstances; 11 Mich. 
425 ; 13 Ill. 070 (but sete 8 Pa. 407) ; or 
falling of walls after an interval of a day ; 
7 Sc. Seas. Cas., 1st ser. 52; but tfce fire 
must be the proximate cause; 37 Mo. 429. 
See 10 Gray 15. 

Insurance against Are covers a loss by the 
negligence of the insured not amounting to 
fraud ; 58 Pa. 419. The contract of Are in¬ 
surance is to be construed with reference to 
the laws of the state in which the property 
is situated and the policy issued; 164 Mass. 
291; 83 AtL Rep. (N. H.) 731. 

An insane person cannot be held, in set¬ 
ting Are.to his property, to have had such 
a fraudulent or wrongful design as to defeat 
the insurance thereon, though his estate 
may afterwards be called upon to respond 
for the act; 20 N. Y. S. 344; 35 Hun 475. 

See, generally, Clement, Dig. F. Ins. Dec.; 
Bennett, Cases ; Flanders ; Wood ; Os¬ 
trander, Fire Ins. ; Hine A Nicholas, Di¬ 
gest ; Litt. A B. Dig. 


Guaranty Insurance. This teim has 
sometimes been used to express indiscrim¬ 
inately the classes of insurance herein en¬ 
titled Credit, Fidelity, and Title insurance, 
(qq. v.). The latter designations are oon- 
ceived to be better adapted to the subject- 
matter, and their employment is not only 
the better usage but undoubtedly leads to 
a clearer understanding of the varied sub¬ 
ject-matter now involved in the law of in¬ 


surance. 

The expression “Guaranty Insurance” 
has, however, an extended use in England 
and Canada, and is there used to designate 
insurance of the integrity of employee, the 
phrase “ policy of guaranty ” being in fre¬ 
quent use by the courts ; 7 Jur. N. 8 . 1109 : 
80 U. C. C. P. 800; 10 Can. L. J. 884 ; 14 
L. C. Jur. 180. 


The term is also used in a few English 
cases involving the guaranty of merchants 
against losses m business from the bank¬ 
ruptcy, insolvency, or assignment with 
preference of their customers ; 7 H. A N. 5. 

In an American case of a date long prior 
to the use of these modern forms or in¬ 
surance, an action of debt was sustained 
upon a policy of insurance guaranteeing to 
the bearer the payment of a note, ana it! 
was held that there was authority to issue 
such a policy under charter powers such 
as were at that time conferred upon insur¬ 
ance companies generally, and it was also 
held that the policy passed by delivery; 

8 G. A J. 106. 

Indemnity Insurance. See Emfloteb'b 
Liability Insurance, supra . 

See Paid Up Life Policy ; Traveler. 

Industrial Insurance: Except where 
otherwise defined by statute, an insurance 
upon life, for a Bmall or limited amount in 
consideration of a premium payable in small 
instalments and collectible weekly, or at 
some other short periodical interval. It 
includes both adult and child insurance, 
and amounts in fact to burial insurance 
(q. v.). 

A policy of contract is industrial, and not 
accident, insurance where it contains the 
limitation above stated, and also the pro¬ 
vision that in the event of death from acci¬ 
dent within six months from date of the 
policy “the full amount of insurance named 
in the first schedule will be paid.” It is not 
the giving of direct affirmative benefits of 
a special kind on account of the accident. 
It constitutes simply an exception of this 
class of cases from the ordinary rights of an 
insured person, which limitation was estab¬ 
lished to prevent fraud of a kind bearing no 
relation to deaths by accident. 1 Joyce, 
Insurance 2nd ed,, 85, 86; 208 Maas. 386. 

Life Insurance. The insurance of the 
life of a person is a contract by which the 
insurer, in consideration of a certain pre¬ 
mium, either in a gross sum or periodical 
payments, undertakes to pay the person for 
whose benefit the insurance is made, a stip¬ 
ulated sum, or annuity equivalent, upon 
the death of the person whose life is in¬ 
sured, whenever this shall happen, if the 
insurance be for the whole life, or in case 
this shall happen within a certain period r 
i £ the insurance be for a limited time. 

An agreement by the insurer to pay to the 
insured or his nominee a specified sum of 
money, either on the death of a designated 
life, or at the end of a certain period, pro¬ 
vided the death does not occur before, in 
consideration of the present payment of a 
fixed amount, or of an annuity till the death 
occurs or the period of insurance is ended. 
Biddle, Ins. § 2. Bunyon’s definition varies 
little, as does that of Park, but the latter 
elaborates the consideration which is de¬ 
scribed as “ a certain sum proportioned to 
the age, health, profession, and other cir¬ 
cumstances of the person whose life is the 
object of insurance. Park, Ins. ch. xxii. 
In a leading case it was said by Parke, B., 
to be “a mere contract to pay a certain 
sum of money on the death ot a person, in 
consideration of the due payment of a cer¬ 
tain annuity for his life, tne amount of the 
annuity being calculated, in the first in¬ 
stance, according to the probable duration 
of the life ; and when once fixed, it is con¬ 
stant and invariable15 C. B. 305. 

A mut ual contract by which the insurer, 
on the one hand, comes under an obligation 
to pay a certain sum of money upon the 
death of the insured, who, on the other 
hand, becomes bound to pay certain sums, 
either annually or otherwise, in the name of 
premiums, and these obligations are coun¬ 
terparts of one another. 8 Can. S. C., 4th 
ser. 1078. 

This form of insurance, it has been said, 
“ is substantially the purchase by the in¬ 
sured from the insurer of a reversionary 
interest for a present sum of money;” Bid¬ 
dle, Ins. § 4. 

The person whose life is' insured is fre¬ 
quently termed the ** life.” 


The sum to be paid in case of loss depends 
entirely upon the stipulation in the policy, 
and not at all upon the amount of the pecu¬ 
niary interest in the life; 23 Conn. 244. 

It is settled that there must be an insur¬ 
able interest, as to which see that title. 

A large proportion of life insurance is 
now effected'through the medium of bene¬ 
ficial associations ( q . v.); they are generally 
formed under state incorporation laws and 
are subject to their own rules and regula¬ 
tions so far as they are consistent with the 
neral or statutory law of the state. The 
nefits and advantages conferred by these 
associations are held to be insurance, and 
subject to regulation by the insurance lawB 
of the state; 41 N. W. Rep. (Ia.) 4; 07 Md. 
117. While the rules and regulations enter 
into and become a part of the contract of 
insurance, the usage of the association will 
not bind courts in construing the contract, 
if the latter be clear and unambiguous; 
and words having a fixed meaning, either 
general or technical, will be interpreted ac¬ 
cording to that meaning as in other cases ; 
31 Fed. Rep. 122. See Insurance Company. 

Some of the conditions of policies of life 
insurance are peculiar to this class of insur¬ 
ance. Among the most imnortant of these 
are those relating to self-destruction and 
insanity, as to which see Suicide. 

Entering the military service is also usu¬ 
ally stipulated against, but death at the 
hands of a roving baud of thieves and rob¬ 
bers, while engaged as an engineer in 
building a bridge, under the direction of a 
military commander, is not within such a 
stipulation; 48 N. Y. 34; but even an in¬ 
voluntary entrance will defeat a recovery ; 
44 Ga. 119 ; as also, serving on the staff of 
a general, although the insured received no 
commission ; Mitchell v. Mutual Life Ins. 
Co. of New York, cited in Bliss, Ins. 043. 
The receipt of the premium by the insurer, 
after a known violation of the condition 
against residence abroad, is a waiver of the 
right to a forfeiture ; 23 Conn. 244; whether 
the knowledge be actual or constructive ; 
5 DeG. M. A G. 205; L. R. 11 Eq. 197. 
Where a condition against absence from 
home beyond a stipulated time is violated, 
the insured will be excused if lie be detained 
by reason of illness occurring within the 
time specified; 3 Bosw. 530; but not where 
the illness occurs after the limits of the stip¬ 
ulation ; 5 R. I. 38. Where the contract 
restricts the insured to the settled limits of 
the United States, it covers all regions 
within the boundaries of the country, 
whether inhabited or not; 22 N. Y. 427; 
and a permission to travel by sea in “ a first 
rate vessel ” will cover any mode of travel 
whether by cabin or steerage; 13 Gray 434. 

The weight of decision has been in favor 
of the view, that the contract of life insur¬ 
ance between citizens of different States is 
not dissolved, but only suspended, by a war 
between the states; 46 N. Y. 54 ; 9 Blatchf. 
234 ; 9 Am. Rep. 109 ; 10 id. 535 ; 13 Wall. 
159 ; but, contra, 41 Conn. 272; 93 U. S. 24. 

See, generally. Bacon; Bliss ; Bunyon ; 
Cook ; Crawley; Farren, Life Ins.; Dow- 
deswell; Meeoh, Tables ; Hine and Nichols, 
Assignment of Life Ins. Policies; Bigelow, 
Cases. 

Lloyd’s Ins urance. See Lloyd’s In¬ 
surance. 

Mar ine Insurance. A contract of 
indemnity by which one party, for a stipu¬ 
lated premium, undertakes to indemnify 
the other, to the extent of the amount 
insured, against all perils of the sea, or cer¬ 
tain enumerated perils, to which his ship, 
cargo, and freight, or some of them, may 
be exposed during a oertain voyage or fixed 
period of time. 

A contract of indemnity (not perfect but 
approximate ; 1 H. L. Cas. 287 ; 4 App. Cas. 
755) ; against all losses accruing to the sub¬ 
ject-matter of the policy from certain 
perils during the adventure. This subject- 
matter need not be strictly a property in 
the ship, goods, or freight; 2 B. A P. N. 
R. 269 ; L. R. 7 Q. B. 802 ; any reasonable 
expectation of pecuniary profit from the 
preservation of the sub jeotrmatter is insur¬ 
able as a marine risk ; as, where the joint 
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owners of a vessel and CArjro engaged in a 
joint adventure have a lien for their several 
interests and for advancements, each part- 
owner had an insurable interest in the 
joint venture ; 124 Pa. 61. 

The insured must have a lawful interest 
at the time of the loss. See Insurable In¬ 
terest. 

The contract is one recognized by the 
general law and usage of nations, and there¬ 
fore either native or alien may be insured. 
It was settled in England after much judi¬ 
cial discussion (and some temporary legis¬ 
lation) that the insurance of enemy s prop¬ 
erty is illegal: 4 East 396; 13 Vee. 64 ; see 
3 Kent 354. The same rule was recognized 
by continental jurists; id. 255, note (b); 
Val. Com. ii. 33 ; and in this country; 16 
Johns. 438, where the subject was exten¬ 
sively discussed, and it is said that“ it may 
be consi dered the established law of this 
country ;" 3 Kent 256. Suoh contraots, 
made before the outbreak of war, are an¬ 
nulled by it; Snow, Lect. lnt, L. 101. 

It may also be in favor of A, or whom it 
may concern, but those general words will 
only apply to a person with an interest in 
the subject and who was in the contempla¬ 
tion of the contract; 2 Wash. C. C. 391 ; 
98 U. S. 528 ; 6 Paige 483 ; 129 N. Y. 237 ; if 
such person has authorized or adopted it; 
44 N. H. 238. The intention of the insurer 
need not have fastened upon the very 
person, who seeks to take the benefit ; an 
intention covers a person who takes such 
relation to the insurer as brings him within 
the clauses of the policy ; 129 N. Y. 237. 
See 40 Me. 181; 5 Bosw. 369. The insurance 
“on advances” is distinct from the ship 
itself; 1 U. S. App. 183. 

As to who may be insurers in a marine 
policy there is no special rule. 

An insurance on a ship named makes the 
latter a part of the contract and no other 
can be substituted, but a cargo may be 
changed from one ship to another ; 3 Kent 
257 ; and the master may be changed; 12 
Johns. 138. An insurance on the ship 
includes everything appurtenant to it; 
Boulay-Paty iii. 379 ; 1 Term 611, note. 
An insurance on goods need not name the 
ship, but may be “ on any ship or ships ; ” 
Emer. i. 173; 2 H. Bla. 343. 

Marine policies in England and this coun¬ 
try usually contain the words “ lost or not 
lost, ” ana in such case they cover losses 
already accrued as well as future ones; 27 
N. J. L. 645. It is so without the words in 
other foreign countries ; Roccus, de Ass. n. 
51; 3 Kent 259 ; and it was said by Story, 
J., that “ it would be so without reference 
to the words; ” 2 Snmm. 397. 

The most perfect good faith is required 
in this contract with respect to representa¬ 
tions, warranties, and concealment, as to 
all of which see the several titles. 

The insured is required both to pay the 
premium, and to represent fully and fairly 
all the circumstances relating to his sub¬ 
ject-matter of the insurance, which may 
influence the determination of the under¬ 
writers in undertaking the risk or estimat¬ 
ing the premium. A concealment of such 
facts amounts to a fraud, which avoids the 
contract; 1 Marsh. Ins. 464Park. Ins. ; 
8 Kent 282-7 and notes. 

Where a policy covers a loss by perils of 
the sea or other perils, the insured may 
recover for a loss occasioned by the negli¬ 
gence of the master or crew or other per¬ 
sons employed by him ; 11 Pet. 213; 2 Mete. 
432; 14 How. 351 ; L. R. 4 C. P. 117 ; 117 
U. S. 823. As to the perils insured against 
generally, see Perils of the Ska i Risks 
and Perils ; and as to the different kinds 
of marine policies, see Policy . 

If, before the termination of the ad¬ 
venture, the assured has parted with all 
interest in the subject-matter of the insur¬ 
ance, he cannot recover on any loes sub¬ 
sequent to his transfer of the property : 11 
M. A W. 10 ; L. R. 7 Q. B. 802; ana the 
insurer can take nothing by subrogation 
but the rights or the assured ; l Pet. 198 ; 
12 How. 466 ; 17 id. 153 j 18 WalL 867 ; 105 
U. 8.680; 111 id. 584; 108 Maas. 219. 

generally, Arnould; Emerigon; Duer, 
Marine Ins. : Hin* A Nichols. Dig.; 8 Kent, 


Leot. 48. See Hull and Machinery. 

Mutual Insurance. See Mutual In¬ 
surance Company. 

Insurance on Profits. See Insurance, 
Rental Insurance. 

Rent Insurance; Rent Guaranty In¬ 
surance: Rent insurance is that class of 
underwriting which offers indemnity or a 
guarantee to the lessor, against loss of rente 
resulting from fire rendering the property 
untenantable ; or against loss to a tenant, 
where his lease does not exempt him there¬ 
from, by reason of an obligation to pay rent 
while the premises, as the result of fire, 
remain untenantable (155 Cal. 521); or to 
vendors, against loss of rentals in case the 
vendee fails to moke certain improvements 
on realty and complete certain buildings 
within a specified time. 1 Joyce, Insurance, 
2nd ed., 110, 111 ; 228 Pa. 373. Insurance 
against loss of rentals is in the nature of or 
analogous to insurance on profits, (38 Ins. 
L. J. 491), and alsotoa valued policy. Id.; 155 
Cal. 521. 

Strike Insurance : A contract whereby, 
for a consideration, the insurer agrees to 
indemnify and guarantee firms, coiporations 
or other persons carrying on manufacturing, 
against damage or loss { directly or indirectly, 
resulting from any interference with, or 
suspension or interruption of business or the 
use and operation, wholly or partly of a 
manufacturing establishment by reason of 
employees strike. I Joyce, Insurance, 2nd 
ed., Ill ; 83 Conn. 393. 

Title Insurance. A contract to in¬ 
demnify the owner or mortgagee of real 
estate from loss by reason of defective 
titles, liens, or incumbrances. 

Answers to questions in applications for 
such policies are held to amount to a war¬ 
ranty and the question of materiality can-, 
not be raised ; 50 Minn. 429. 

Where a title insurance company under¬ 
took to defend the interest of insured in the 
premises against a lien, it was bound to 
protect him through all stages of the pro¬ 
ceeding to enforce the lien, as well after as 
before judgment therein, or notify him 
that it could not do so, and furnish him 
necessary information of the status of the 
proceeding in time to enable him to protect 
himself; and if, after giving such notice, 
the company defended the proceeding, but 
thereafter abandoned the defence, it was 
necessary for it to give insured another 
such notice; 66 N. w. Rep. (Minn.) 864. 

Where an insurer agrees to indemnify a 
mortgagee against loes not exceeding $2,200 
by reason of incumbrances, and to defend 
the land against such claims, a loes occur¬ 
ring by reason of the negligence of the in¬ 
surer is not limited to the $2,200 ; 62 N. W. 
Rep. (Minn.) 287. 

Under a title insurance policy, the fact 
that the conveyancing was done, not by the 
insurer but by the conveyancer of the in¬ 
sured, was held no defence, and the right of 
the insurer to do conveyancing, draw deeds, 
write wills, or the lilce, was denied, and 
their action in assuming such right, un¬ 
warranted by their charter, was declared to 
be a usurpation on the commonwealth ; 0 
Pa. Co. Ct. Rep. 684. 

In cases of defective title, or an incum¬ 
brance requiring removal, the insured 
would be entitled, in an action on the pol¬ 
icy, to recover the costs and expenses in¬ 
curred in curing the defect or removing the 
incumbrance; but in case of total loss of 
title the value of the property lost is the 
measure of damages, and where the insured 
had been compelled to pay more than the 
amount of the policy to get a good title, 
judgment was entered for that sum ; id. 

When the title w&s insured under a pol¬ 
icy to the mortgagee and the latter bought 
in the property at a foreclosure sale, the 
purchase did not cancel the mortgage so as 
to annul the policy, but the insurer was lia¬ 
ble to redeem the property from a sale un¬ 
der prior mechanic's hens; 70 Fed. Rep. 194. 

See Lien ; Mortgage ; Title ; war¬ 
ranty. 


Tontine. A system of insurance which 
under various forms is based upon the 
idea of a loan or investment of property 
for the benefit of a number of persons, the 
income at first being divided among all and 
the shares of members who die passing not 
to their own legal representatives but to 
increase the interest of the surviving mem¬ 
ber, until, at last, after the number of 
members has gradually diminished by suc¬ 
cessive deaths, the last survivor takes the 
whole income, or, if such be the terms 
agreed upon, the whole principal. The 
system took its name from Lorenzo Tonti, 
an Italian of the seventeenth century, who 
first conceived the idea and put it in prac¬ 
tice. Merlin, Repert.; Dalioz, Diet.; 5 
Watts 351. 

A policy of this character was the subject 
of litigation in the Massachusetts Supreme 
Court in a case in which the system is 
illustrated. It was to continue ten years if 
the insured should so long live, but in case 
of his death before that time, the dividend* 
would not inure to the benefit of his estate, 
but be held by the company for the benefit 
of other policy holders and forfeited by him. 
The estate of the deceased received only the 
amount of the policy, which, however, 
would be forfeited for non-payment of 
premiums during the tontine term ; policies 
of this character are kept in classes of ten, 
fifteen, or twenty years, called respectively 
the tontine periods, and accounts are kept 
with the funds of each class to ascertain 
the amount due upon each policy at the 
expiration of its tontine term, at which time 
the surplusprofita are apportioned equitably 
among such policies as complete the term ; 
145 Mass. 56. Under such an insurance the 
failure of the company to place all divi¬ 
dends accruing upon a policy in a reserve 
fund in accordance with the terms of the 
policy did not excuse the non-performance 
of his contract by the insured, and a suit by 
such policy holder for an accounting by the 
company cannot be maintained on the 

S ound of the failure to keep and invest 
e fund accruing from the dividends sepa¬ 
rately ; 101 N. Y. 828. No trust relation 
exists between the company and the insured 
but it is simply one or contract measured 
by the terms of the policy ; 50 N. Y. 610 ; 
78 id. 114; 08 id. 627, The situation of the 
parties is that of debtor and creditor merely, 
the amount of the debt being determined 
by the equitable apportionment to be made 
by the corporation through itsofficere ; 101 
N. Y. 421; 145 Mass. 56. The apportion¬ 
ment of the fund is not absolutely con¬ 
clusive upon the policy holders. It ia 
prima facte right, but may be shown to be 
based on erroneous principles ; id. The 
rights under such a policy being absolutely 
vested, the possession by another of the 
evidence of their rights cannot change or 
affect them ; 108 U. S. 498. 

Workmen^ Industrial Insurance; 
State Insurance; Compulsory In¬ 
surance; Workmen’s Compensation: 

These terms mean those statutory provisions 
which cover the relation of master and 
servant and industrial accidents suffered by 
employees. The several systems embrace 
accidents, non-fatal or fatal to employees, 
sickness, unemployment, old age, and 
invalidity. Except where such enactments 
provide for insurance which is non-compul- 
sory, either expressed or implied, they relate 
rather to economic or sociologic conditions 
than to the contract of insurance or to the 
principles governing that contract, or, at 
the most, they create new remedies or are 
but an evolution of the employer's liability 
principle. These enactments, in their 
general nature are designated as either com¬ 
pulsory or elective or voluntary insurance 
or purely compensation laws, with an ele¬ 
ment that might be construed as coercive or 
in the nature of a penalty. 1 Joyce, Insur¬ 
ance, 2nd ed., 88 et seq.; 147 Wis. 327. 

INSURANCE AGENT. An agent 
for effeoting insurance may be such by ap- 

S ointment or the recognition of his acts 
one as such ; 2 Phill. Ins. 3 1648 ; 4 Cow. 


INSURANCE AGENT 


572 


645. He may be agent for either of the 
parties to the policy, or for distinct purposes 
tor both ; 16 T. B. Monr. 252 ; 20 Barb. 68. 

An insurance agent’s powers may be 
more or less extensive according to the ex¬ 
press or implied stipulations and under¬ 
standings between bum and his principals. 
They may be for filling up and issuing poli¬ 
cies signed in blank by nis principals, for 
transmitting applications to his principals 
filled up by himself, as their agent or that of 
the applicant, for receiving and transmit¬ 
ting premiums, for adjusting and settling 
losses, or granting liberties and making new 
stipulations, or for any one or more of these 
purposes ; 19 N. Y, 305 : 25 Conn. 53, 465, 
542 ; 12 La. 122 ; 37 N. H. 35 ; 12 Md. 348 ; 1 
Grant, Cas. 472 ; 23 Pa. 50, 72; 26 id. 50 ; 82 
Tex. 631 ; 23 Or. 576. 

A general agent is one wno represents the 
insurer in the conduct of the business gen¬ 
erally in a particular place or territory. 
The powers of the general agent are thus 
stated by Dwight, Com., in 65 N. Y. 6, “ It is 
clear that a person authorized to accept 
risks, to agree upon and settle the terms of 
insurance, and carry them into effect by 
issuing and renewing policies, must be re¬ 
garded as the general agent of the com¬ 
pany. (43 Barb. 351.) The possession of 
blank policies and renewal receipts, signed 
by the president and secretary, is evidence 
of a general agency. (40 Barb. 292.) The 
power of Such an agent of a stock company 
is plenary as to the amount and nature of 
the risk, the rate of premium, and gener¬ 
ally as to the terms and conditions, and he 
may make such memoranda and indorse¬ 
ments, modifying the general provisions of 
the policy, and even inconsistent there¬ 
with, as in his discretion seems proper, be¬ 
fore tne policy is delivered, and m some 
cases even afterward. (May, Ins. 120.) He 
may also insert, by memorandum or in¬ 
dorsement, a description of the property^ 
inconsistent with the description of the- 
same contained in the application, and such 
change will be effectual to protect the in¬ 
sured, although the policy itself provide* 
that all conditions named in the application 
are to be fully complied with ana that the 
application shall be a part of the policy, and 
a warranty on the part of the insured. 
(May, Ins. 129 ; 5 Gray 497.)” 

An agent holding a commission from an 
insurance company authorizing him to take 
risks generally, without placing any limit¬ 
ation thereon, either as to the kinds of 
risks or as to the territory within which 
they may be, is a general agent; and the 
fact that the policy provides that, in any 
matter relating to the insurance, no person 
shall be deemed the agent of the company 
unless authorised in writing, and that the 
agent’s commission states mat he shall be 
subiect to the rules of the company, and to 
sucn instructions as may be given him from 
time to time, do not impose on one dealing 
with the agent a duty to ascertain his 
authority to issue a policy on a risk extras 
hazardous and located in a place other than 
the town in which is situated the agent's 
office; 48 N. E. Kep. (Lnd.) 41. 

The resident agent of an Insurance com¬ 
pany having general authority to issue 
policies and renewals, fix rates and accept 
risks, collect premiums and cancel insur¬ 
ance, end perform all the duties of a record¬ 
ing agent, is a general agent for the local¬ 
ity ; 56 III. App. 929. If the agent acts as 
such for both the company and the insured 
the contract may be Avoided by either party 
who, at the time of the contract, did not 
know of such business agency for the other 
party or had, not knowing the facts, rati¬ 
fied it; 40 Pac. Rep. (Colo/) 147. 

When an insurance agent solicited busi¬ 
ness in an adjoining state, assumed to act 
with full authority, received the premium 
and issued the policy, he may be considered 
as a general agent and not a special agent 
without authority to make the contract; 82 
Pac. Rep. (Or.) 688. 

It was held in a recent federal case that 
before the execution of a policy, the power 
and authority of a local and soliciting 
agent are coextensive with the business 
intrusted to his care, and his positive 


knowledge as to material facts and his acts 
and declarations within the scope of his 
employment are obligatory on his principal, 
unless restricted by limitations well known 
to the other party at the time of the trans¬ 
action * 74 Fed. Rep. 114. 

The powers of agents were extensively 
discussed by the Kansas supreme court, 
which said: 

“The bulk of the fire insurance business 
of the state iB done by eastern companies, 
who are represented here by agents. “ It 
is a matter of no Small moment therefore 
that the exact measure and limit of the 
powers of these agents be understood. AU 
the assured knows about the company is 
generally through the agent. All the in¬ 
formation as to the powers of, and limita¬ 
tions upon, the agent is received from him. 
Practically, the agent is the principal In 
the making of the contract. It seems to 
us therefore that the rule may be properly 
thus laid down that an agent authorized to 
issue policies of insurance and consummate 
the contract binds his principal by every 
act. agreement, representation, or waiver, 
within the ordinary scope and limit of in¬ 
surance business which is not known by 
the insured to be beyond the authority 
granted to the agent; ” 43 Kan. 497 ; s. C. 
23 Pac. Rep. 037; and it was held in that 
case that an insurance company might, 
through its agents, by a parol contract, 
waive provisions stated in the policy with 
reference to the manner of altering or 
waiving its terms and conditions; 33 
Mich. 143 ; the court, in considering the 
question whether an agent of a company 
might change by parol the conditions of a 
policy wherein it was provided that it could 
only be done upon the consent of the com¬ 
pany written tnereon, held that a written 
bargain is of no higher legal degree than a 
parol one. 11 Either may "vary or discharge 
the other, and there can be no more force 
in an agreement in writing not to agree by 
parol than in a parol agreement not to 
agree in writing. Every such agreement 
is ended by the new one which contradicts 
it; ” 11 Kan. 533 ; 49 Kan. 78. 

“ Where insurance companies deal with 
the community through a local agency, 
persons having transactions with the com¬ 
pany are entitled to assume, in the absence 
of knowledge as to the agent's authority, 
that the acts and declarations of the agent 
are valid as if they proceeded directly from 
the company ; ” 20 Or. 547. 

An attempted restriction upon the power 
of the officer or agents, acting within the 
scope of their general authority, to waive 
provisions of the policy, unless such waiver 
is written upon the policy itself, is inef¬ 
fectual ; 05 N. W. Rep. (Wis.) 742. 

A provision in the application or in the 
policy making the person procuring the 
application the agent of the insured and 
not of the company, cannot change the 
legal status of such person as agent of the 
company or the law of agency if he is in 
fact the agent of the company ; 23 S. E. 
Rep. (W. Va.) 733. 

A hroker was held to be the agent of the 
company where he solicited applications 
which were sent by him to the agent, by 
whom policies were Bent to the broker and 
the premiums were charged to the broker ; 
in such case the finding by the jury that 
the broker was the duly authorized agent 
of the company within the meaning of the 
provisions in the policy requiring pay¬ 
ments of the premiums to the company or 
its duly authorized agent within a certain 
time, will not be disturbed ; 83 Atl. Rep. 
(N. H.) 516. In the absence of direct proof 
of the broker's authority to act for the in¬ 
surer or insured be may establish his agency 
by showing that the act relied on was with¬ 
in the scope of his authority ; 84 Atl. Rep. 
(Md.) 878. Where insurance is procured 
through a broker, though at his solicita¬ 
tion, he is the agent of the insured and 
his acts will not bind the company, but- 
when his employment extends only to the 
procurement of the policy he ceases to be an 
agent of the ids urea on the execution and 
delivery; id. A broker employed by a 
firm of insurance ajrents to solicit business 


on commission, having a desk in their 
office, is not such an agent as that notice to 
him by a policy holder is notice to the 
firm; 49 Hun 010; and one is a mere 
broker who only represented- the company 
in a single transaction and whose name did 
not appear on the policy, though he may 
have told the insurer that he represented 
the company, collected the premiums, and 
delivered the policy ; 54 N. w. Rep. (Minn.) 
1117. 

An agent has no power to delegate his 
authority so as to impose a liability on the 
company ; 15 Can. L. T. 40 ; 84 Atl. Rep. 
(N. 1)931. 

But an insurance company is bound by 
the acts of a clerk of its agent in accepting 
risks and issuing policies against the same 
in the performance of his duties, and one 
dealing with the clerk, as such, is not 
bound to inquire into his authority as to 
those matters; id. 

An agent’s solicitor who took applica¬ 
tions on which policies were issuea h ft* 
been held the agent of the company in ef¬ 
fecting such insurance ; 31 Atl. Rep. (Pa.) 
868 . 

It has been held that a general agent 
(appointed by contract in this case) liad 
power to waive cash payments of premiums 
and extend credit; 66 N. W. Rep. (Neb.) 
445; 36 S. W. Rep. (Ark.) 1051 ; to receive 
notice of loss; 42 N. E. Rep. (Ind.) 286; 
waive proofs of loss; 2 Mo. App. Rep. 
1375; 99 Mo. 50; contra, 65 N. W. Rep. 
(Minn.) 035. An agent who has power to 
adjust losses may by parol waive formal 
proofs of loss; 40 N. Y. Supp. 800. He can¬ 
not waive the iron safe clause, when that 
authority is expressly withheld from him by 
the policy ; 35 S. w. Rep. (Tex.) 955. He 
can insure goods subject to .chattel mort¬ 
gage by indorsement on, or annexation to, 
the policy, though it is forbidden in the 
printed conditions; 40 N. Y. Supp. 300. 
Local agents cannot bind the company by 
consenting to vacancies; 32 S. W. Rep. 
("rex.) 583 ; or that insurance on a risk, not 
usually taken by the company should take 
effect from the application (nor will it mat¬ 
ter that a special agent, having no power to 
contract, was present and approved); 41 
Pac. Rep. (Cal.) 298. 

An agent, during the continuance of his 
agency, may at any time, even after loss, 
correct a policy issued by him by inserting 
the property included in the contract but 
omitted by mistake from the policy ; 07 
N. W. Rep. (Ia.) 577. The agent of a com¬ 
pany, whose authority has been revoked by 
the execution by it of an assignment for 
the benefit of creditors, has thereafter no 
authority to cancel policies and pay rebates 
or to set off rebates against a claim by the 
assignee for premiums collected ; 85 N. Y. 
Supp. 012. The agent is liable for failure 
to cancel policy when directed to do so; 
1 Pa. Super. Ct. 820 ; and when directed to 
cancel or reinsure a risk cannot reinsure in 
another company for which he is agent 
without its assent; 138 N. Y. 446. 

It was held that a lodge officer who re- 
ceives money for dues to the corporation 
does so as agent and must pay it over to 
the company. He cannot return it to those 
from whom it was collected because he 
fears that his principal may not be able to 
perform the contract; 52 Leg. Int. 473. 

Notice to an agent of matters within his 
commission is such to the company ; 16 
Barb. 159; 1 E. L. & Eq. 140; 0 Gray 14; 
50 Kan. 449 ; 111 N. C. 45 ; 142 N. Y. 882. 
See May, Ins. Ch. v. 

The insurer has been held bound or estop¬ 
ped by the knowledge or action of or notice 
to the agent in the following cases: By 
his knowledge of foreclosure proceedings ; 
65 N. W. Rep. (Wis.) 742 ; of the existence 
of a mortgage, and his attaching a olause 
making-the loss payable to the mortgagee ; 
18 So. Hep. (Mias.) 414; of a chattel mort¬ 
gage ; 14§ N. Y. 4t7 ; of incumbrance; 86 
§rV. Rep. {Tex.) 125; 07 N. W. Rep. (Wis.) 
719; 40 N. Y. Supp. 800 ; where the agent 
is informed as to incumbrances and fills 
out the application, describing the prop¬ 
erty as not incumbered; 28 S. E. Rep. 
(W. Va.) 788 ; 88 Atl. Rep. <N. H.) 781; 
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where the agent, having power to ieeue 
and cancel policies, allowed a policy to 
remain in force after notice of an in¬ 
cumbrance; S3 S. W. Rep. (Tex.) 810; 
where the application stated that no other 
company haa refused to insure, and the 
aoent had notice to the contrary ; id.; 
where the agent incorrectly stated the 
title of the insured, after being cor¬ 
rectly informed thereof ; 44 Par. Rep. 
(Col.) T50 ; where the agent was acquainted 
with premises of the insured and could 
have made an accurate description through 
his knowledge of them, the company ie es¬ 
topped to avoid its obligation by showing a 
nue-dwcription of the property ; 30 S. \V. 
Rep. (Tex.) 148. Where the insured makes 
true an 9 wen? to the questions in an applica¬ 
tion, the validity of the insurance is not af¬ 
fected by the falsity of the answers inserted 
bv the agent: 37 .V. Y. Supp. 148 ; 17 Mine. 
Rep. 115 ; 173 Pft- 16. In such case lie will 
be regarded as the agent of the company, 
and not of the applicant and his knowledge 
of the falsity of the aqpwer will be imputed 
to the company ; 25 S. E. Rep. (On.) 333. 
The company is not estopped by the agent’s 
knowledge when that, is acquired by him 
by virtue of his relation as attorney for the 
insured in a transaction with which the 
company was not connected ; 71 Fed. Rep. 
473 ; or when the knowledge of the agent 
is acquired after the issuance of the policy ; 
87 N. W. Rep. (Ia.) 577 : 77 Fed. Rep. 114. 
Or where the notice was to one of a firm of 
insurance agents, another member of which 
issued the policy in suit and was given sev¬ 
eral months before the policy w as applied 
for; 85 S. W. Rep. (Ter.) 829; and it was 
held that wheD the policy provided that no 
agent could stipulate for a modification of 
its provisions not brought to the knowledge 
of nis principal officer, knowledge of tne 
general superintendent that material state¬ 
ments in tne application were false was not 
knowledge of the company ; 66 Conn. 227. 
See, generally, an extended discussion and 
collection of cases on the authority of in¬ 
surance agents, 34 Am. L. Reg, N. s. 654 ; 
Warranty. 


INSURANCE BROKER. A broker 
through whose agency insurances are ef¬ 
fected. 3 Kent’s Com 260. See Insurance 
Agent. 


INSURANCE COMPANY. A com- 


pany which issues policies of insurance,— 
an incorporated company, and either a 
stock company, a mutual one, ora mixture 
of the two. In a stock company, the mem¬ 
bers or stockholders pay in a certain capita) 
which is liable for tne contracts of the 
company. In a mutual company, the 
members are themselves the parties in¬ 
sured ; in other words, all the members 
contribute premiums to the fund, which is 
liable for indemnity to each member for 
loss, according tothe terms of the contract. 
In the mixed class, certain members, who 
may or may not be insured, contribute a 
certain amount of the capital, for which 
they hold certificates of shares, and are 
entitled to interest on the same at a stipu¬ 
lated rate, or to an agreed share of the sur¬ 
plus receipts, after the payment of losses 
and expenses, to be estimated at certain 
periods. 

There are in some states companies formed 
upon the plan combining a stock capital 
with mutual insurance and issuing both 
bonds of mutual insurance and stock poli¬ 
cies based upon the capital. 

In New York it has been held that, under 
the statutes then in force regulating the 
formation of insurance companies and their 
organization, they could not be organized 
upon this plan so as to accept premium 
Rotes from some customers and cash pre¬ 
miums from others and assess the premium 
notes to pay losses in either branch of the 
business ; 28 Barb. 570. See also 18 N. Y. 
810. 


Beneficial societies are sometimes held 
be insurance companies, within the me; 
ing of the statutes regulating such cc 
panics; 48 Fed. Rep. 489; and see 72 ] 
148 ; 105 Mass. 149; 82 N. W. Bep. (Min 
797 ; 118 m. 492. In Iowa it ia said ti 


where the main purpose of an order is 
that of life insurance, and insurance against 
sickness and disability, whatever purposes 
it may have, it is amenable to the law's of 
that state relating to insurance companies 
it therefore must comply with the require¬ 
ments of the statutes of that state (if the 
order is organized under the laws of an¬ 
other state), as to foreign insurance com¬ 
panies, before it can do business in that 
state; 78 Ia. 747. But in Wisoonain an 
association incorporated for the purpose of 
fraternal benevolent insurance upon the 
co-operative or assessment plan was a 
charitable and benevolent order within 
the meaning of the statute which, in line 
with the defined policy of the state, was 
exempted from the general laws relat j 
ing to life insurance; 75 Wia. 832. In 
Pennsylvania a foreign mutual aid associa¬ 
tion of the same character was held not 
liable for violation of the laws regulating 
insurance companies ; 94 Pa. 481 ; and the 
same association was held not to be a 
mutual insurance company in Ohio, the 
Btate of its incorporation ; 26 Ohio 10 ; so in 
many other states such associations are 
held not to be insurance companies within 
the purview of the general insurance laws 
of the state; 35 Kan. 51 ; 82 Ky. 102’; 59 
Ia. 125 ; 00 Ill. 160; 63 How. Pr. 388 ; 142 
Mass. 224 ; 4 Mo. App. 429; 72 Mich. 803 ; 
50 N. W. Rep. (Minn.) 1028. In Pennsyl¬ 
vania it was explicitly decided that an asso¬ 
ciation organized not to do business for 
profit or gain but to aid pecuniarily the 
widows, orphans, heirs, ana devisees of its 
members, is not an insurance company ; 
154 Pa. 09. 

INSURANCE POLICY. See Policy. 

INSURED. A person whose life or 
property interest is covered by a policy of 
insurance. See Insurance. 

INSURER. The underwriter in a 
policy of insurance; the party agreeing to 
make compensation to tne other. Some¬ 
times applied improperly to denote the 
party insured. See Insurance. 

INSURGENTS. Rebels contending in 
arms against the government of their coun¬ 
try who have not been recognized by other 
countries as belligerents. Insurgents have 
no Btanding in international Taw until 
recognized as belligerents. When recog¬ 
nized as belligerents the rules relating to 
contraband and other rules of war apply to 
them, but until so recognized their acts are 
merely the acts of individuals which may 
be piracy or any other crime according to 
the circumstances. The United States and 
other countries have statutes regulating 
dealings with insurgents in other countries 
and filibustering expeditions, as they are 
called, and expeditions to supply insurgents 
with arms and ammunition are forbidden ; 
Snow, Lect f Int. Law 132. 

In general insurgents have no belligerent 
rights. Their war vessels are not received 
in foreign ports, they cannot establish 
blockades which third powers will respect, 
and they must not interfere with the 
commerce of other nations. In the older 
books on international law they were 
usually treated as pirates. Their hostilities 
are never regarded as legal war. As late 
as 1885 in The Ambrose Light, 25 Fed. Rep. 
408, this subiect was discussed and the au¬ 
thorities fully reviewed, and it was held 
that the liability of a vessel to seizure as 
piratical, turned wholly on the question 
whether the insurgents had obtained any 
nrevious recognition of belligerent rights, 
either from their own or any other govern¬ 
ment. The court only refrained from en¬ 
tering a decree of forfeiture of the vessel, 
as a pirate, because of an implied recog¬ 
nition of the insurgents as belligerents, 
contained in a letter of the secretary of 
state of the date of the seizure. In recent 
years, however, a certain amount of recog¬ 
nition has been accorded to insurgents. In 
1894, when insurgents were bombarding 
Rio Janeiro, Admiral Benham took the 
position that American merchant vessels, 
moving about the harbor and discharging 


cargoes, did so at their own risk. But any 
attempt on the part of the insurgents to 
prevent legitimate movements of our mer¬ 
chant vessels at other times was not to be 
permitted. Of this official action it has 
been said: "This establishment of this 
point, which seemed to be the logical out¬ 
come of recent practice, almost recognizee 
an imperfect status, or right of action 
afloat, for insurgents ; ” 8now, Lect. Int. 
L. 25, 

In U. 8. v. Trumbull, 48 Fed. Rep, 99, it 
was held that insurgents may purchase 
arms in the United States without violating 
U. 8. Rev. Stat. § 5283, provided the arms 
are not designed to constitute any part of 
the furnishings or fittings of tne vessel 
which carries them.' This case was a pros¬ 
ecution in connection with the It&ta which 
was also libelled for forfeiture by the 
United States. There was much discussion 
as to the meaning of the word "people” 
as used in the statute. It had been pre¬ 
viously said to be one of the denominations 
of a foreign power ; 6 Pet. 467 ; and that a 
vessel could not be said to be in the service 
of a foreign people, etc., unless they had 
received recognition as belligerents; 87 
Fed. Rep. 800 ; the case of The Salvador, 
L. R. 3 C. P. 218, cited to the contrary, is 
distinguishable as resting on the broader 
provisions of the English loreign enlistment 
act; but in the Itata case the question was 
not raised by the facts, and it was simply 
held that the neutrality laws did not cover 
the case of a vessel which receives arms 
and munitions of war, in this country, with 
intent to carry them to a party of insurgents 
in a foreign country, but not with intent 
that they shall constitute any part of the 
fittings or furnishings of the vessel herself ; 
and that she could not be condemned as 
piratical on the ground that she is in the 
employ of an insurgent party, which has 
not been recognized by our government as 
having belligerent rights; 56 Fed. Rep. 
505, aff. 49 id. 616. See also 5 Wall. 62 ; 6 
id. 91; Snow, Lect. Int. L. 185. 

In The Three Friends, 160 U. 8. 1, the 
vessel was seized for a violation of U. 8. 
Rev. St. § 5283, and was released by the 
district court upon the ground, inter alia , 
that the libel did not .show that the vessel 
was fitted out and armed with intent that 
it Bhould " be employed in the service of a 
foreign prince or state, or of any colony, 
district, or people with whom the United 
States are at peace." The libel was amend¬ 
ed bo as to read "in the service of a certain 
people, to wit, certain people then engaged 
in armed resistance to the government of 
the King of Spain, in the island of Cuba.” 
The district court held that the word 
" people ” was used in an individual and 
personal sense and not as an organized and 
recognized political power in any way cor¬ 
responding to a state, prince, colony, or 
district. The supreme court reversed the 
decree, holding that the vessel had been 
inprovidently released, and that the word 
" people” in the statute covers any insur- 

g ent or insurrectionary body conducting 
ostilities, although its belligerency haa 
not been recognized ; and although the 
political department of the government 
had not recognized the existence of a de 
facto belligerent power engaged in hostility 
with Spain, it had recognized the existence 
of insurrectionary warfare, and the case 
sharply illustrated the distinction between 
recognition of belligerency, and of a con¬ 
dition of political revolt. See Belliger¬ 
ency. 


INSURRECTION. A rebellion of 
oitizens or subjects of a country or state 
against its government. 

Any open and active opposition of a 
number of persons to the executive of the 
laws of the United States, of so formidable 
a character as to defy, for the time being, 
the authority of the government, consti¬ 
tutes an insurrection, even though not 
accompanied by bloodshed and not of suf¬ 
ficient magnitude to make Buccess possible ; 
62 Fed. Rep. 828. 

As to tne distinctions involved in the 
several words used to express organized 
resistance to governmental authonty, see 



INTAKERS 


574 


Rebellion. 

The constitution of the United States, art. 
1, s. 8, gives power to congress “ to provide 
for calling forth the militia to execute the 
laws of the Union, suppress insurrections, 
and repel invasions.” 

Whenever the United States shall be Invaded, or 
he In Imminent danger of Invasion, from any foreign 
nation or Indian tribe, It shall be lawful for the pres¬ 
ident of the United States to call forth such num¬ 
ber of the militia of the state, or states, most con¬ 
venient to the place of danger or scene of action, as 
he may judge necessary to repel Buch Invgion, and 
to issue nis orders, for that purpose, to uch officer 
or officers of the militia as he shall tLink prope**. 
And io case of an insurrection In any state against 
the government thereof, It shall be lawful for the 

S resident of the United States, on application of 
i® legislature of such state, or of tne executive 
when the legislature cannot be convene*to call 
orthsuch number of the militia of any other state 
or states, as may be applied for, as he may judge 
sufficient to supress such Insurrection; U. S. Rev. 
Btat. pp. 287, 1CB9. 

Whenever the laws of the United States shall be 
opposed, or the execution thereof obstructed, in 
any state, by combinations too powerful to be sup- 

f )ressed by tne ordinary course of judicial proceedi¬ 
ngs. or by the powers vested In the marshals by 
this act, It shall be lawful for the president of the 
United States to call forth the militia of such state, 
or of any other state or states, as may be necessary 
to suppress such combinations, ana to cause the 
laws to be duly executed ; -and the use of militia so 
to be called forth may be continued, if necessary, 
until the expiration of thirty days after the com¬ 
mencement of the next session of congress. 

Whenever it may be necessary, in the judgment 
of the president, to use the military force hereby 
directed to be called forth, the president shall forth¬ 
with, oy proclamation, command such insurgent# 
to disperse, and retire peaceably to their respective 
abodes, within a limited time; U. S. Rev. Btat. f 
5900, 

The president may declare by proclamation when¬ 
ever the Inhabitants of any state or part thereof 
are found by him to be in a state of insurrection, 
that such inhabitants are In a state of insurrection 
against the United States and thereupon all com¬ 
mercial intercourse between them ana the citizens 
of the United States shall be unlawful and shall 
cesae so long as such condition of hostility con¬ 
tinues, and all goods and chattels, wares ana mer¬ 
chandise coming from such state or section into 
other parts of the United States or proceeding 
from other parts of the United States to such state or 
section together with the vessel or vehicle conveying 
the same shall be forfeited to the United States; 
but commercial Intercourse may, in the discretion 
of tbe president, be permitted and licensed with 
loyal persons residing in such insurrectionary sec¬ 
tion, so far as to supply such persons with neces¬ 
saries ; U. S. Rev. Stat. $$ 5300—6304. 

Capital cases for insurrection bv a cit¬ 
izen of the United States against the gov¬ 
ernment of any foreign countries having 
treaties with the United States may be tried 
before the minister of the United States in 
such country ; id. § 4090. See INSURGENTS. 
Civil War. 

OTTAKERS. In English Law. The 

name given to receivers of goods stolen in 
Scotland, who take them to England. 9 
Hen. V. c. 27. 

INTEGER (Lat.). Whole ; untouched. 
Res Integra means a question which is new 
and undecided. 2 Kent 177. 

Ui TEMPERATE. If the habit is to 
drink to intoxication whenever occasion 
offers, and sobriety or abstinence is the 
exception, then the charge of intemperate 
habits is established, and it is not neces¬ 
sary that this custom should be an every¬ 
day rule; 68 Ala. 152. See 76 Ill. 213; 9 
R. I. 855. See Habitual Drunkard ; 
Drunkenness, 

“Sober and temperate" does not imply 
total abstinence from intoxicating liquor. 
The moderate, temperate uBe of intoxicating 
liquors is consistent with sobriety. Ander¬ 
son ; 9 J. R. 253. See Drunkenness. 

INTEND ANT. One who has the 
charge, management, or direction of some 
office, department, or public business. 

INTENDED TO BE RECORDED. 

This phrase is frequently used in convey¬ 
ancing, in deeds which recite other deeds 
which have not been recorded. In Penn¬ 
sylvania, it has been construed to be a 
cov nant, on the part of the grantor, to 
procure the deed to be recorded in a rea¬ 
sonable time ; 2 Rawle 14. 

IN TEN DENT A. In Spanish Law. 

The immediate agent of the minister of 
finance, or the chief and principal director 
of the different branches of tne revenue, 
appointed in the various departments in 


each of the provinces of the Spanish mon¬ 
archy. See Eecriche, Intendente. 

INTENDMENT OP LAW. The true 

meaning, the correct understanding, or in¬ 
tention, of the law; a presumption or in¬ 
ference made by the courts. Co. Litt. 78. 

It is an intendment of law that every 
man is innocent until he is proved to be 
guilty; see Presumption of Innocence ; 
that every one will act for his own advan¬ 
tage ; that every officer acts in his office 
with fidelity ; that the children of a mar¬ 
ried woman, born during the coverture, are 
the children of the husband. See Bas¬ 
tardy. Many things are intended after 
verdict, in order to support a judgment; 
but intendment cannot supply the want of 
certainty in a charge in an indictment for 
a crime ; 5 Co. 121. See Com. Dig. Pleader 
(C 25). (S 31); Dane, Abr. Index ; 14 Viner, 
Abr. 449 ; 1 Halst. Ch. N. J. 132. 

INTENT. See Common Intent.Crimin 
al Intent ; Legislative intent. 

INTENTIO (Lat.). In Civil Law. 
The formal complaint or claim of a plain¬ 
tiff before the praetor. “ Reus exceptionetn 
velut intentionen implet: ” id est , reus in 
exceptione actor est . The defendant makes 
up his plea as if it were a declaration ; i. e. 
the defendant is plaintiff in the plea. 

In Old English Law. A count or dec¬ 
laration in a real action (narratio). Brac- 
ton, lib. 4, tr. 2, c. 2 ; Fleta, lib. 4, c. 7; Du 
Cange. See Formulae. 

INTENTION. A design, resolve, or 
determination of the mind. 

In Criminal Law. To render an act 
criminal, a wrongful intent must exist; 1 
Leach 280 ; 7 C. & P. 428 ; Paine 16 ; 2 
McLean 14 ; 2 Ind. 207 ; 30 Me. 132 ; 1 Rice 
145; 4 Harring. 315; 19 Vt. 564 ; 3 Dev. 
114; 90 N. C. 741. And with this must be 
combined a wrongful act; as mere intent 
is not punishable; 9 Co. 81 a ; 2 C. & P. 
414 ; 2 Mass. 138 ; 2 B. Monr. 417 ; 10 Vt. 
353; 1 Dev. & B. 121; Gilp. 806; 5 Cra. 
311 ; but see Jebb 48 n. ; K. & R. 308; 1 
Lew. Cr. Cas. 42; and generally, perhaps 
always, the intent and act must concur in 
point of time ; 1 Bish. Cr. L. § 207; Cl. Cr. 
L. 45, 238, 265 ; but a wrongful intent may 
render an act otherwise innocent criminal: 
1 C. & K. 600 ; C. <fc Marsh. 236 ; 2 Allen 181 
1 East, PI. Cr. 255 ; 0 Conn. 9; 22 id. 153. 

Generally, where any wrongful act is 
committed, the law will infer conclusively 
that it was intentionally committed ; 2 
Gratt. 594 ; 4 Ga. 14 ; 2 Allen 179; 103 N. Y. 
360; as the intent to take life may be in¬ 
ferred from the character of the assault, 
the use of a deadly weapon and the attend¬ 
ant circumstances ; 94 Ala. 85 ; 82 Wis. 
571; and also that the natural, necessary, 
and even probable consequences were in¬ 
tended ; 3 Maule <fc S. 11, 15; 5 C. & P. 
538; 3 Wash. C. C. 515 ; 13 Wend. 87; 3 
Pick. 304 ; 2 Gratt. 594; 1 Bay 245 ; 6 
Humphr. 66 ; 1 Ov. 305 ; 98 U. S. 07. 

Generally speaking, when a statute 
makes an act indictable, irrespective of 
guilty knowledge, ignorance of fact is no 
defence ; 118 Miujs. 441 ; L. R. 2 C. C. 154; 
56 Mo. 540; see 41 N. J. L. 552 ; contra , 
33 Ohio St. 456; s. c. 30 Am. Rep. 614, 
where the subject is fully treated. See 
Ignorance. 

When by the common law, or by the 
provision of a statute, a particular inten¬ 
tion is essential to an offence, or a criminal 
act is attempted but not accomplished, and 
the evil intent only can be punished, it is 
necessary to allege the intent with distinct¬ 
ness and precision, ana to support the al¬ 
legations with proof. On the other hand, 
if the offence does not rest merely in tend¬ 
ency, or in an attempt to do a certain act 
witn a wicked purpose, but consists in 
doing an unlawful or criminal act, the evil 
intention will be presumed, and need not 
be alleged, or, if alleged, it is a mere formal 
averment, which need not be proved; 
Bigelow, C. J.« 2 Allen 180. See 1 Chitty, 
Cr. Law 233 ; 6 East 474; 5 Cush. 306 ; 168 
U. S. COS; 93 N. C. 516. 


This proof may be of external and visible 
acta and conduct from which the jury may 
infer the fact; 8 Co. 146; or it may be bj 

E roof of an act committed, as, in case of 
urglary with intent to steal, proof of bur¬ 
glary and stealing is conclusive ; 5 C. & P. 
510; 9 id. 729 ; 2 Mood. & R. 40. When a 
man intending one wrong fails, and acci¬ 
dentally commits another, he will, except 
where the particular intent is a substantive 
part of the crime, be held to have intended 
the act he did commit; 13 Wend. 159 ; 21 
Pick. 515; 1 Gall. 024 ; 1 C. & K. 746; Rose. 
Cr. Ev. 272. 

Where intent is a material ingredient of 
the crime it is necessary to be averred, but 
it may always be averred in general terms ; 
153 U. S. 584,608. 

In Contracts. An intention to enter 
into the contract is necessary : hence the 
erson must have sufficient mind to enable 
im to intend. 

In Wills and Testaments. The inten¬ 
tion of the testator governs unless the 
thing to be done be opposed to some un¬ 
bending rule of law ; 6 Cruise, Dig. 295 ; 6 
Pet. 68, This intention is to be gathered 
from the instrument, and from every part 
of it; 3 Ves. 105 ; 58 N, H, 511 ; 23 W. Va. 
166 ; 103 Ill. 607 ; 128 Mass. 374 ; 60 Ala. 
005 ; and from a later clause in preference 
to an earlier; 74 Me. 413; 94 Ill. 158; 62 
Ala. 510. See Wills; Construction. 

As to statutes, see Interpretation; Con¬ 
struction ; Statutes. 

To Kill. it one knows, or nas reason to 
know that to do a certain act will endanger 
the life of another and such act results in a 
death of another an “intention to kill” may 
be inferred. 140 Ky. 652, 131 S. W. 517. 

INTENTIONAL. The word “inten¬ 
tional” refers alone to the person inflicting 
the injury, and if as to the person injured the 
injury was unforeseen, unexpected, not 
brought about througn his agency de¬ 
signedly, or was without his foresight or was 
a casualty or mishap not intended to befall 
him, then the occurrence was accidental. 99 
Ky. 445, 36 S. W. 170. 

INTENTIONE. A writ that lay against 
him who entered into lands after the death 
of a tenant in dower, or for life, etc., and 
held out to him in reversion or remainder. 
Fitz. N. B. 203. 

INTER (Lat ). Between ; among. 

INTER ALIA (Lat.). Among other 
things : as, 44 the said premises, which, infer 
alia , Titius granted to Caius.” 

INTER ALIOS (Lat.). Between other 
parties, who are strangers to the proceeding 
m question. 

rwmoi APICES JURIS. See Apex 

Juris. 

INTER CA2TEROS. Among others; 
in a general clause ; not by name (noratna- 
tim). A term applied in the civil law to 
olauses of disinheritance in a will. Inst. 
2, 18, 1; id. 2, 13, 3. 

INTER CANEM ET IiUTUM (Lat. 
between the dog and the wolf). The twi¬ 
light ; because then the dog seeks his rest, 
and the wolf his prey. Co. 3d Inst. 63. 

INTER PARTES (Lat. between the 
parties). A phrase signifying an agreement 
professing in the outset, and before any 
stipulations are introduced, to be made 
between suoh and such persons: as, for 

example, 44 This indenture, made the- 

day or-, 1848, between A B of the one 

pari;, and C D of the other,” It is true that 
every contract is in one sense inter partes, 
because to be valid there must be two 
parties at least; but the technical sense of 
this expression is as above mentioned; 
Addison, Contr. 9. 

This being a solemn declaration, the 
effect of such introduction is to make all 
the covenants comprised in a deed to be 
oovenants between the parties and none 
others: so that should a stipulation be 
found in the body of a deed by which “ the 
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said A H covenants with E F to pay him 
on.* hundred dollars,” the words “with 
E F" are inoperative, unless they have 
Uw used to denote for whose benefit the 
stipulation may have been made, being in 
direct contradiction with what was previ¬ 
ously declared, and 0 D alone can sue for 
the non-payment ; it being a maxim that 
where two op|»osite intentions are expressed 
in a contract, the first in order shall pre¬ 
vail ; 8 Mod. 116 ; Rolle UW : 7 M. & W. 63. 
But this rule does not apnlv to simple 
contracts infer pories; 2 D. »x R. 377 ; 3 id. 
273. 

When there are more than two sides to a 
contract infer /xirfes, for example, a deed, 
as. when it is made between A B of the 
first part, C D of the second, and E F of the 
third, there is no objection to one covenant¬ 
ing with another in exclusion of the third. 
See 5 Co. 183 ; 8 Taunt. 345; 4 Q. B. 307. 

INTER SE, INTER SESE (Lat.). 
Among themselves. Story, Partn. § 405. 

INTER-STATE LAW. See Extradi¬ 
tion : Fugitive from Justice ; Commerce : 
Rorer. Int. St. Law; 10 Am. L. Reg. n.s. 410. 

INTER VTVOS (Lat.). Between living 
persons; as a gift inter vivos , which is a 

f ift made by one living person to another, 
t is a rule that a fee cannot pass by grant 
or transfer inter vivos, without appropriate 
words of inheritance. 2 Pres. Est. 64. See 
Donatio Causa Mortis ; Gifts Influence. 

INTERCALARE. In the Civil Law. 
To introduce or insert among or between 
others : to introduce a day or month into 
the calendar; to intercalate. Dig. 50, 16, 
98, pr. 

THT igR mim i.rRE . in the Civil Law. 

To become bound for another’s debt. 

INTERCHANGEABLY. By way of 

exchange or interchange. This term prop¬ 
erly denotes the method of signing deeds, 
leases, contracts, etc., executed in dupli¬ 
cate, where each party signs the copy he 
delivers to the others. 

INTERCOMMON. To enjoy a right 
of common mutually with the inhabitants 
of a contiguous town, vill, or .manor. 
When the commons of two adjacent man¬ 
ors join, and the inhabitants of both 
have iminemorially fed their cattle promis¬ 
cuously on each other’s common, this is 
called intercommoning. 2 Bla. Com. 33 ; 
Termes de la Ley . 

INTERDICT. In Civil Law. The 
formula according to which the praetor 
ordered or forbade anything to be done in - 
a cause concerning true or quasi possession 
until it should be decided definitely who 
had a right to it. But in modern civil law 
it is an extraordinary action, by which a 
summary decision is had in questions of 
possession or quasi possession. Heineccius, 
Elem. Jur. Civ. § 1287. Interdicts are 
either prohibitory, restitutory, or exhibit- 
ory ;the first being a prohibition,the second a 
decree for restoring possession lost by force, 
the third a decree for the exhibiting of ac¬ 
counts, etc.; id. 1290; Howe, Stud. Civ. L. 
252 ; Dig. 4, 15, 2. It is said by the writers 
of the Institutes that some (including 
Gaius) thought that from the true etymol¬ 
ogy of the word interdict , it should be ap¬ 
plied only to prohibitory orders, and that 
those which were restitutory or exhibitory 
were properly decreta , but tnat the usage 
has obtained of calling them all interdicts 
as they axe pronounced between two par¬ 
ties, inter duos dicunturtd. Interdicts 
were decided by the prsetor without the 
intervention of a judex, differing in this 
from actions ( aetiones ). 

According to Isidorus, however, the 
derivation is from quod interim dicitur. 
Bee Voc. Jur. Utr.; Band. Just. 489; Mac- 
keldey, Civ. Law 258-64. In the formu¬ 
lary procedure the interdict was prelimi¬ 
nary and conservative, and afterwards 
made final or not according to the result of 
the litigation. After the disappearance of 
this procedure, as a recent writer Bays, “ no 
doubt the remedies remained by the forms 


of action which suoceeded. Some of the 
most important of these were really injunc¬ 
tions, either prohibitory or mandatory,’ 
Howe. Stud. Civ. L. 263. Like an injunc¬ 
tion, the interdict was merely personal in 
its effects ; and it had also another simi¬ 
larity to it, by being temporary or perpetual. 
Dig. 43. 1. 1, 8, 4. This similitude prompts 
the suggestion by the author last quoted, 
that ** it is easy to perceive how they may 
have been Adopted from the Roman and 
Canon law into the equity practice of 
England, and thence into that of America; ” 
Howe, Stud. Civ. L. 264. See Story, Eq. 
Jur. § 865 ; Halifax, Anal. ch. 0. See In¬ 
junction. 

In Eooleai&stioal Law. An ecclesias¬ 
tical censure, by which divine services are 
prohibited either to particular persona or 
particular places. These tyrannical edicts, 
issued by ecclesiastical powers, have been 
abolished in England since the reformation, 
and were never Known in the United States. 
See 2 Burn. Eccl. Law 340. Baptism was 
allowed during an interdict; but the 
eucharist was denied, except in the article 
of death, and burial in consecrated ground 
was denied, unless without divine offices. 
For the ancient form of an interdict, see 
Tomlin’s L. Diet. h. t. 

INTERDICTION. A prohibition of 
commercial intercourse between the citi¬ 
zens or subjects of the country enacting 
or proclaiming it and some other specified 
country or port. 

By act of March 1, 1809, congress inter¬ 
dicted commercial intercourse between the 
United States and Great Britain, and in a 
case arising under this act, the United 
States supreme court held that the term 
interdiction means an entire cessation, for 
tho time being, of all trade whatever. 

It has been neld in England and in this 
country that interdiction of commerce 
with the port of destination is not a loss 
within a policy of marine insurance ; 11 
East 22 ; 0 Wheat. 176 ; 3 Mas. 6 ; contra , 4 
Dali. 417 ; 9 East 283 ; 8 Wheat. 183 ; 12 8. 
Sc R. 440; 1 Wash. C. C. 882. See 8 Kent 
293. 

Ip Civil Law. A judicial decree, by 
which a person is deprived of the exercise 
of his civil rights. 

The condition of the party who labors un¬ 
der this incapacity. 

There can be no voluntary interdiction, 
as erroneously stated by some writers : the 
status of every person is regulated by the 
law, and can m no case be affected by con¬ 
tract. 

Interdiction la the civil law proceeding fcy which, 
as by Inquisition In lunacy ( 7 . v) under English 
and American law, a person Is found to be Incapable 
of the management of himself and his estate. It Is 
devised for the special protection of the rights and 
persona of those who are unable to administer them 
themselves, and although the person Interdicted la 
not permitted to exercise his legal rights, he Is by 
no means deprived of their enjoyment. These rights 
are exercised for his benefit by a curator, who Is 
held to a strict accountability, and the fidelity of 
whose administration Is secured. In most cases, by a 
bond of security, and always by a tacit mortgage 
on all his property. 

By the law of tne twelve tables, prodigals alone 
could be Interdicted, Curators were appointed for 
those afflicted with mental aberration, Idiocy, or 
Incurable diseases, oui perpetuo morbo laborant : 
but no decree of Interdiction was pronounced 
against them. By the modern dvll law, prodigality 
and profilgacy are not sufficient reasons forlnter- 
dlctlon ; but whenever a person Is prostrated, either 
by menial or physical disease, to such a degree as 
to be permanently disabled from administering hie 
estate, he may be Interdicted. 

A decree of interdiction oan be pronounced 
only by the court having jurisdiction of 
the domicil of the person to be affected. 
The causes assigned are imbecility, in¬ 
sanity, and madness. 

The application may be by any relative, or 
wife or husband ; or, in case of madness, 
the public law officer must apply, or in case 
of imbecility or insanity he may do so. The 
proceeding is by petition; the acts relied 
on are stated in writing ; and the opinion 
of the family council is taken, the peti¬ 
tioners not participating. The judgment 
must be given at a public sitting, and, 
pending the proceedings, temporary ad¬ 
ministration may be provided for. Even 


if the application is rejected, the person 
against whom the proceedings are taken 
may be forbidden to go to law, compro¬ 
mise, borrow, receive payment of capital or 
give discharges, conveyances, or mortgages 
without advice of counsel appointed by .the 
same judgment. 

An appeal is provided, and there may be 
another examination. The decree must be 
duly served and recorded, and posted in the 
tribunal of birth. From the day of judg¬ 
ment all acta aro void, and it may have a 
retroactive effect, by which previous acts 
are annulled. 

After death a person’s sanity can only 
be attacked if he has been interdicted, 
unless the insanity result from the act 
questioned. 

A guardian or curator is appointed, as in 
case of minors, to which it is by statute 
assimilated ; the husband for his wife, as 
of right; the wife may be appointed for 
her nusband, in which case the family 
council regulate the manner of administra¬ 
tion. 

No one is compelled to act as guardian 
for more than ten years. The income must 
be used primarily to better the condition of 
the interdicted pereon. If his child marry, 
the family council fix the dowry. Inter¬ 
diction ceases with the causes which made 
it necessary, and it may be withdrawn by 
proceedings similar to those by which it 
was obtained. 

Such are substantially the rules on the 
subject of interdiction found in the law of 
Louisiana ; Civ. Code, Tit. ix. Art. 389-426, 
and the French Code, Art. 489-512, Cashard’s 
translation. They are substantially the 
same in all the modem codes having the 
civil law for their basis. 

In Louisiana it has been held that mental 
weakness is not sufficient unless interdic¬ 
tion be necessary for protection of person 
or property ; 31 La. Ann. 757 ; the motives 
of the party applying should be fully in¬ 
vestigated ; 29 ia. 302 ; trial by jury cannot 
be demanded and judgment may be at 
chambers ; 38 id. 523 ; a non-resident cannot 
be interdicted; 32 id. 679; testimony of 
experts does not control the court and is of 
little weight when they had seen defendant 
only once; 81 id. 757 ; and opinions of non¬ 
experts are of little weight; they should 
state facts ; 86 id. 563; costs of proceeding 
to interdict a wife, include fees of her law¬ 
yers, and are a debt of the community ; 80 
td. 886. 

A judge may in the exercise of a sound 
legal discretion, without a special statutory 
authority, exclude relations from a family 
meeting to recommend a curator, and he is 
not restricted to a narrow construction of 
the term “ conflicting interest” in the stat¬ 
ute disqualifying persons, having such an 
interest, fer participating in tne family 
meeting ; 44 La. Ann. 1027. In the selec¬ 
tion of a curator the family meeting is not 
limited to applicants,, nor to persons sug¬ 
gested by relations of the interdict; id. 

In Scotch Law. A legal restraint laid 
upon persons liable to be imposed upon, 
though having, to some extent, the exercise 
of reason, to prevent them from signing 
any deed affecting heritage, to their own 
prejudice, without the consent of their 
curators or interdictora. It is nearly super¬ 
seded in. practice by voluntary trusts. In 
cases where a trust cannot be obtained, the 
law relating to unconscionable bargains and 
to facility and circumvention is usually 
sufficient protection. Interdiction was 
either voluntary, which was generally exe¬ 
cuted in the form of a bond, obliging the 
grantor to do no deed affecting his estate 
without the consent of certain friends 
therein mentioned, or judicial, imposed by 
the court of sessions upon an action com¬ 
menced by a near kinsman to the party and 
sometimes by the nubile offleium of the 
court. The latter sort of interdiction must 
be taken off by the authority of the court 
which imposed it. Voluntary interdiction 
cannot be recalled at the pleasure of the 
person interdicted, but it may be : 1. By a 
sentence of the court of sessions declaring 
that there was ab,initio no sufficient ground, 
or that it no longer exists. 2. By the joint 
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action of the person interdicted and the 
interdictor. 3. The restraint ceases where 
the bond requires a certain number of the 
quorum, if tney be reduced by death below 
that number ; Erak. Prin. I. vii. 30-32. 

INTERDICTION OF FIRE AND 
WATER. Banishment by an order for¬ 
bidding all persons to supply the person 
banished with fire or water, they being 
considered the two necessaries of life. 
This banishment was termed by Livy 
legitium exilium. 

ENTERDICTDM 8ALVTANTTM 
(Lat). In Roman Law. The Salvi&n 
interdict. A process which lay for the 
owner of a farm to obtain possession of the 
goods from his tenant who had pledged them 
to him for the rent of the land. Inst. 4, 
15, 3. 

JJNTERESSE (Lat.). Interest. The in¬ 
terest of money ; also an interest in lands. 

3NTERESSE TERMINI (Lat.). An 
interest in the term. The demise of a term 
in land does not vest any estate in the 
lessee, but gives him a mere right of entry 
on the land, which right is called his in¬ 
terest in the term, or interesse termini. 
See Co. Litt. 46 ; 2Bla. Com. 144 ; 10 Viner, 
Abr. 348; Dane, Ahr. Index ; Watk. Conv. 
15; 1 Washb. R. P. Index. 

INTEREST (Lat. it concerns ; it is of 
advantage). 

In Contracts. The right of property 
which a man has in a thing. See Insur¬ 
able Interest. 

On Debts. The compensation which is 
paid by the borrower of money to the lender 
for its use, and, generally, by a debtor to 
his creditor in recompense for his detention 
of the debt. 

The compensation allowed by law or fixed 
by the parties to a contract for the use or 
forbearance or detention of money. 3 Tex. 
Civ. App. 81. 

Legal interest is the rate of interest estab¬ 
lished by the law of the country, which 
will prevail in the absence of express stipu¬ 
lation ; conventional interest is a certain 
rate agreed upon by the parties. 2 Cal. 568. 

Who is bound to pay interest. The con¬ 
tractor who has expressly or impliedly 
undertaken to pay interest is, of course, 
bound to do so. 

Executors; 12 Conn. 350 ; 7 S. & R. 264 ; 
administrators ; 4 Gill & J. 453 ; 35 Miss. 
321; assignees of bankrupts or insolvents; 
2 W. & S. 557 ; but see 149 U. S. 95; guard¬ 
ians ; 29 Ga. 82 ; 14 La. Ann. 764 : and trus¬ 
tees ; 1 Pick. 528; 10 Gill & J. 175 ; 15 Md. 
75 ; 29 v*a. 82; 61 id. 564 ; 11 Cal. 71 ; who 
have kept money an unreasonable length 
of time; 18 Pick. 1 ; 29 Ga. 82; and have 
made or might have made it productive ; 4 
Gill & J. 453 ; 1 Pick. 530 ; 3 Woods 542, 
724; Myrick, 8, 168; are chargeable with 
interest. "Where a litigant claiming money 
as his own, was permitted to collect and 
retain it, subject only to the order of the 
court should it afterwards be decided he 
was not entitled to it, he is chargeable with 
interest; 93 Ky. 129. When a loan is nego¬ 
tiated, the retention of a portion of it for 
an unreasonable time entitles the borrower 
to a rebate of interest; 144 U. S. 451. 

Tenants tor life must pay interest on in¬ 
cumbrances on the estate; 4 Ves. 33; 1 
Vem. 404, n.; Story, Eq. Jur. § 487; 5 
Johns. Ch. 482. Where interest is reserved 
by contract, a mere readiness to pay will 
not relieve the debtor from liability there¬ 
for ; 24 Pa. 110. 

Who are entitled to receive interest. The 
lender upon ao express or implied contract 
for interest. Executors, administrators, 
etc., are in some cases allowed interest for 
advances made by them on account of the 
estates under their charge; 10 Pick, 77 ; 6 
Halst. Ch. 44. See 9 Mass. 87. The rule 
has been extended to trustees ; 1 Binn. 486 ; 
and compound interest, even, allowed, 
them; 16 Mass. 228. 

On what claims allowed. When the debtor 
expressly undertakes to pay interest, Ire or 
his personal representatives having assets 


are bound to pay it. But if a party has 
accepted the principal, it has been de¬ 
termined that he cannot recover interest 
in a separate action ; 1 Eep. N. P. 110; 3 
Johns. 220. See 1 Campb. 50 ; 1 Dali. 816 ; 
45 Me. 542 ; 9 Ohio St. 452. 

On contracts where, from the course of 
dealings between the parties, a promise to 
pay is implied ; 1 Campb. 50 ; 3 Brown, Ch. 
436 ; Kirb. 207 ; 2 Wend. 501 ; 33 Ala. N. 8. 
459 ; 8 la. 168. On account stated or other 
liquidated sum, whenever the debtor knows 
precisely what he is to pay and when he is 
to pay it; 2 W. Bla. 761 ; 2 Vea. 365; 8 
Burr. 1085; 6 Eap. 114; 1 Hayw. 178; 2 
Cox 219 ; 20 N. Y. 468 ; 13 Ind. 475 ; 8 Fla. 
161; 86 Ky. 666. But interest is not due 
for unliquidated damages, or on a running 
account where the items are all on one siae, 
unless otherwise agreed upon ; 1 Dali. 265 ; 
4 Cow. 496 ; 6 Vt. 177 ; 1 Speers 209 ; 1 Rice 
21 ; 2 Blackf. 313 ; l Bibb 443 ; 20 Ark. 410 ; 
7 Utah 510 ; see 63 Hun 624 ; 8 Mont. 312; 
but when the damages are to be assessed on 
the principle of compensation, and with 
reference to a definite standard, the jury 
may give additional damages in the nature 
of interest. This, however, is not strictly 
interest, but compensation for delay, meas¬ 
ured by the rate of interest; 124 Pa. 571 ; 
130 Pa. 37. On the arrears of an annuity 
secured by a specialty ; 3 Atk. 579 ; 9 Watts 
530 ; or given in lieu of dower; 1 Harr. Del. 
106 ; 3 W. &. S. 437. On bills and notes 
if payable at a future day certain, after 
due ; 3 D. & B. 70 ; 5 Humphr. 406 ; 19 Ark. 
690 ; 13 Mo. 252 ; 50 Kan. 440; if payable 
on demand, after a demand made ; 5 Ves. 
133 ; 15 S. & R. 264-; 1 M’Cord 370 ; 6 Dana 
70; 1 Hempst. 155; 18 Ala. n. 8. 300 ; 94 
Mich. 411. See 4 Ark. 210; 83 Tex. 446. 
But see 40 Ill. App. 013, where interest on 
a note due on demand was held to run from 
its date. Where the termB of a promissory 
note are that it shall be payable by instal¬ 
ments, and on the failure of any instalment 
tiie whole is to become due, interest on the 
whole becomes payable from the first de¬ 
fault ; 4 Esp. 147. Where, by the terms of 
a bond or a promissory note, interest is to 
be paid annually, and the principal at a 
distant day, the interest may be recovered 
before the principal is due; 1 Binn. 165 ; 2 
Mass. 568. An accepted draft bears interest 
from the time of delivery, when no time oi 
payment is stated therein; 65 Him 625. 

When not stipulated for by contract or 
authorized by statute, interest is allowed 
by the courts as damages for the detention 
of money or property; 136 U. S. 211. 

On a deposit by a purchaser, which he is 
entitled to recover back, paid either to a 
principal or an auctioneer; Sugd. Vend. 
§27 ; 3 Campb. 258 ; 6 Taunt. 625. But see 
4 Taunt. 334. For goods sold and delivered, 
after the customary or stipulated term of 
credit has expired ; 2 B. & P. 337 ; 2 Dali. 
193; 11 Ala. 451; 1 McLean 411 ; 12 N. H. 
474; 20 Ga. 465 ; 8 la. 163. On judgment 
debts ; 2 Ves. 162. In a judgment on set. fa. 
the interest is calculated on the old judg¬ 
ment and the new judgment entered for a 
lump sum; 5 Binn. 61 ; 1 H. A J. 754 ; 3 
Wend. 496 ; 4 Mete. 317; 6 Halst. 91 ; 3 Mo. 
86 ; 4 J. J. Marsh. 244 ; T. U. P. Charlt. 138. 
See 3 M’Cord 160 ; 1 Ill. 62 ; 14 Mass. 239; 
50 Ark. 416. On judgments affirmed in a 
higher court; 4 Burr. 2128 ; 2 H. Bla. 267, 
284 ; 2 Campb. 428, n.; 3 Taunt. 508. See 
3 Hill, N. x. 426 ; 9 C, C. App. 4$8. In an 
accounting for profits made by selling an 
article contrary to contract, interest should 
be allowed ; 48 Fed. Rep. 789; also on the 
amount found as damages for breach of 
contract; 82 Tex. 608. On money obtained 
by fraud, or where it has been wrongfully 
detained; 9 Mass. 504; 1 Campb. 129; 8 
Cow. 426, On money paid by mistake , or 
recovered on a void execution ; 1 Pick. 212 ; 
9 S. & R, 409 ; 8 Surnn. 836 ; 64 Hun 682 : 
see 160 Mass 438. On money lent or laid 
out for another’s use ; 2 W. Bla. 761 ; 1 
Dali. 349 ; 2 Hen. & M. 381; 1 Hayw. 4 ; 9 
Johns. 71 ; 2 Wend. 418; 1 Conn. 82; 7 
14 ; 1 Mo. 718. On money had and 
received after demand ; Perl. Int. 122; 1 
Ala. N. B. 462 ; 4 Blackf. 21, 164. On the 
value of an animal in an action for causing 


its death ; 50 Ark. 169 ; 125 Pa. 24. On pur¬ 
chase-money which has lain dead, where the 
vendor cannot make a title ; Sugd. Vend. 
327. On purchase-money remaining in pur¬ 
chaser’s hands to pay off incumbrances ; 1 
Sch. & L. 134. See 1 Wash. Va. 125 ; £ 
Munf. 842 ; 6 Binn. 435. On taxes wrong¬ 
fully collected ; 72 Tex. 509. See 159 Mass. 
388. Rent in arrear due by covenant bears 
interest, unless under special circum¬ 
stances, which may be recovered in action ; 
6 Binn. 169. See 46 Ohio St. 66 ; but no 
distress can be made for such interest; 2 
Binn. 246. Interest cannot, however, be 
recovered for arrears of rent payable in 
wheat; 1 Johns. 276. See 2 Call 249 ; 3 
Hen. & M. 463. 

Interest cannot be recovered as damages 
for the detention of the principal, after the 
principal sum has been paid; 153 U. S. 
456. Where interest is recoverable, not as 
a, part of the contract, but by way of dam¬ 
ages, if the plaintiff has been guilty of 
laches in unreasonably delaying the pros¬ 
ecution of his claim, it may be properly 
withheld ; 135 U. S. 271; 140 id, 694. In¬ 
terest allowed for non-payment of a judg¬ 
ment is in the nature of statutory dam¬ 
ages ; 146 U. S. 162. 

On legacies. On specific legacies interest 
is to be calculated from the date of the 
death of the testator; 2 Ves, Sen. 563 ; 5 W. 
& S. 30 ; 3 Munf. 10. 

A general legacy, when the time of pay¬ 
ment is not named by the testator, is not 
payable till the end of one year after testa¬ 
tor’s death, at which time the interest com¬ 
mences to run ; 13 Ves. 333 : 1 Sch. & L. 
10; 5 Binn. 475 ; 3 V. & B. 183 ; 16 R. I. 
98; 29 W. Va. 7$t; and this is so whether 
the will has been proved during the year 
or not; 149 Mass. 82. But where only the 
interest is given, no payment will be due 
till the end of the Becond year; 7 Ves. 89. 

Where a general legacy is given, and the 
time of payment is named by the testator, 
interest is not allowed before the arrival 
of the appointed period of payment, and 
that notwithstanding the legacies are 
vested ; Prec. in Ch. 337. But when that 
period arrives, the legatee will be entitled 
although the legacy be charged upon a 
dry reversion; 2 Atk. 108. See, also, 3 
Atk. 101; 8 Ves. 10 1 4 Brown, Ch. 149, n. ; 

1 Cox, Ch. 138. When the executor can 
pay a legacy without any possible incon¬ 
venience to the estate, it nas been held 
that interest begins to run at once ; 113 N. 
Y. 207. When a legacy is given payable 
at a future day with interest, and the lega¬ 
tee dies before it becomes payable, the ar¬ 
rears of the interest up to the time of his 
death must be paid to his personal repre¬ 
sentatives ; McClel. 141. And a bequest 
of a sum to be paid annually for life bears 
interest from the death of testator ; 5 Binn. 
475 ; 26 W. N. C. Pa. 374. And so also for 
a legacy of income for the support and 
maintenance of the legatee; 106 Pa. 288 ; 
especially is this so when the legacy is to 
be paid by the executors transferring to the 
trustees for the legatee interest-bearing 
seouritiea belonging to the testator’s estate; 
id. 

Where the legatee is a child of the testa¬ 
tor, or one towards whom he lias placed 
himself in loco parentis, the legacy bears 
interest from the testator’s death, whether 
it be particular or residuary, vested but pay¬ 
able at a future time, or contingent if the 
child have no maintenance. In that case 
the court will do what in common pre¬ 
sumption the father would have done—pro¬ 
vide necessaries for the child ; 2 P. Wms. 
31 ; 3 Ves. 13, 287 ; Bacon, Abr. Legacies 
(K 3) ; 8 Atk. 432; 1 Dick. Ch. 310 ; 2 
Brown, Ch. 59 ; 2 Rand. 409; 44 N. J. Eq. 
506; 106 Pa. 268. In case of a child en 
ventre sa m&re at the time of the father’s 
decease, interest is allowed only from its 
birth; 2 Cox, Ch. 435. Where mainte¬ 
nance or interest is given by thfe will, and 
the rate specified, the legatee will not, in 
general, be entitled to claim more than the 
maintenance or rate specified ; 8 Atk. 697, 
716; 3 Ves. 280, n. And see further, as to 
interest in oases of legacies to children ; 15 
Ves. 963 ; 1 Brown, Ch. 267 ; 4 Madd. 275 ; 
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1 S\ranst. 558 ; 1 P. Wrns, 783 ; 1 Vpm. 351 : 

a v. vt iv isa. 

Interest not allowed by way of mainte¬ 
nance to any other person than the legit¬ 
ims te children of the testator : 3 Ves. U> : 

I id. l ; unless the testator has put himself 
j’m /iv<) /w rt'iif is ; l 8oh. & L. 5, 0. A wife ; 
1% Ves. 801 : a niece : 8 Ves. 10 : a grand¬ 
child ; 6 Vos. 54$; l Cox. Ch. 133 ; are. 
therefore, not entitled to interest by way 
of maintenance. See 2 Wins. Exec. 743. 
Nor is a legitimate child entitled to such 
interest ifiie have a maintenance, although 
it may be less than the amount of the in¬ 
terest of the legaev ; 1 Sob. A L. 5; 3 Ves. 
17. Bat set' 4 Johns. Ch. 103 ; 3 Roper. 
Lee;. 303 : 100 Pa. 308. cited above. 

Where an intention, though not ex¬ 
pressed, is fairly inferable from the will, 
interest will be allowed ; 1 Swanst. 501, n. 

Interest is not allowed for maintenance, 
although given by immediate bequest for 
maintenance, if the parent of the legatee, 
who is under moral obligation to provide for 
him. be of sufficient ability ; so that the in¬ 
terest will accumulate for the child's ben¬ 
efit until the principal becomes payable ; 

3 Atk. 399; 1 Brown. Ch. 386: 3 id. 60, 
416. But to this rule there are some ex¬ 
ceptions : 3 Ves. 730 ; 4 Brown, Ch. 223; 4 
Madd. 275, 289. 

Where a fund, particular or residuary, 
is given upon a contingency, the interme¬ 
diate interest undisposed of—that is to say. 
the intermediate interest between the tes¬ 
tator's death, if there be no previous legatee 
for life. or. if there be, between the death 
of the previous taker and the happening of 
the contingency—will sink into the residue 
for the benefit of the next of kin, or executor 
of the testator, if not bequeathed by him ; 
but if not disposed of. for the benefit of his 
residuary legatee; 1 Brown, Ch. 57 ; 4 id. 
114 ; 2 Atk. 329. 

Where a legacy is given bv immediate 
bequest, whether such legacy be particular 
or residuary, and there ls a condition to 
divest it upon the death of the legatee 
under twenty-one, or upon the happening 
of Borne other event, with a limitation over, 
and the legatee dies before twenty-one, or 
before such other event happens, which 
nevertheless does take place, yet, as the 
legacy was payable at the end of the year 
after the testator^ death, the legatee’s rep¬ 
resentatives, and not the legatee over, will 
be entitled to the interest which accrued 
during the legatee’s life, until the happen¬ 
ing of the event which was to divest the 
legacy ; 1 P. W ms . 501 ; 5 Ves. 335. 522. 

Where a residue is given, so as to be 
vested, but not payable at the end of the 
year from the testator's death, but upon 
the legatee’s attaining twenty-one, or upon 
any other contingency, and with a bequest 
over divesting the legacy, upon the lega¬ 
tee’s dying under age. or upon the happen¬ 
ing of the contingency, then the legatee’s 
representatives in the former case, and the 
legatee himself in the latter, shall be en¬ 
titled to the interest that became due 
during the legatee’s life or until the hap¬ 
pening of the contingency ; 2 P. Wms. 419; 
1 Brown, Ch. 81, 835 ; 3 Mer. 385. 

Where a residue of personal estate is 
given, generally, to one for life ‘with re¬ 
mainder over, and no mention is made by 
the testator respecting the interest, nor any 
intention to the contrary to be collected 
from the will, the # rale appears to be' set¬ 
tled that the person taking for life is en¬ 
titled to interest from the death of the 
testator, on Buch part of the residue bear¬ 
ing interest as is not necessary for the pay¬ 
ment of debts. And it is immaterial 
whether the residue is only given generally, 
or directed to be laid out, with all con¬ 
venient speed, in funds or securities, or to 
be laid out in lands. See 6 Ves. 520 ; 9 id. 
89, 549, 558. Interest, in case of a remainder 
in an eetate in money, does not run until the 
death of the life tenant; 81 Ga. 229, 

But where a residue is directed to be laid 
out in land, to be settled on one for life, 
with the reminder over, and the teetatoi 
directs the interest to accumulate in the 
m ea n time until the money is laid out in 
land, or otherwise invested on security, the 


accumulation .slmll cense nt the emi of one 
year from the testator’s death, ami from 
that period the tenant for life shnll he enti¬ 
tled to the interest; 6 Ves. 520 ; 7 id. 95 ; 
2 S. & B. 396. Where a gift is made of the 
residue of the testator’s estate to one per¬ 
son for life, and the principal is given over 
to another one at the death of the life 
tenant, the legatee is entitled to interest 
from the testator’’s death ; 44 N. J. Eq. 606. 

Where no time of payment is mentioned 
by the testator, annuities are considered as 
commencing from the death of the testa¬ 
tor ; and, consequently, the first payment 
will he due at the end of the year from that 
event; if, therefore, it be not made then, 
interest, in those cases wherein it is allowed 
at all, must be computed from that period ; 
5 Binn. 475. See 6 Mass. 37 ; 1 Hare & W. 
Lead. Cas. 356. 

How much interest is to be allowed. As 
to time. In actions for money had and 
received, interest is allowed from the date 
of service of the writ; 1 Mass. 436 ; 15 Pick. 
500 ; 12 N. II. 474. See 100 U. S. 119. On 
debts payable on demand, interest is pay¬ 
able only from the demand ; 15 Pick. 500 ; 
5 Conn. 222; 1 Mas. 117. See 12 Mass. 4 ; 
and supra. The words “ with interest for 
the same ” carry interest from date ; Add. 
323 ; 1 Stark. 452,507 ; 57 N.W. Rep. (Minn.) 
315. Interest upon a quantum meruit for 
services rendered, does not begin to run 
until a demand is made ; 81 Wis, 230. It is 
allowed on the amount found as damages 
for breach of contract, from the date they 
accrued; 82 Tex. 608. Interest coupons 
bear interest from maturity of the coupons ; 

114 N: Y. 122 ; 64 Hun 120 ; 149 U. S. 122 ; 
132 id. 107. Interest on a dividend declared 
by a receiver should be allowed from the 
time it was declared and ought to have 
been paid ; 133 U. S. 433. Interest runs on 
liability of shareholders to creditors of a 
national bank from the time it goes into 
liquidation ; 127 U. S. 27. 

Interest may be computed from the com¬ 
mencement of an action for the balance 
due on a general account and the enforce¬ 
ment of lien ; 73 Wis. 520 ; 36 Kan. 452. 

The mere circumstance of war existing 
between two nations is not a sufficient rea¬ 
son for abating interest on debts due by th£ 
subjects of one belligerent to another; 1 
Pet. C. C. 524 ; 4 H. & McH. 161. But a 
prohibition of all intercourse with an enemy 
during war furnishes a Bound reason for the 
abatement of interest until the return of 
peace; Perl. Int. 145; 2 Dali. 102,132; 1 Wash. 
Va. 172 ; 1 Call 194 ; 3 Wash. C. C. 396 ; 8 
S. & R. 103 ; 02 Ala. 68. See infra. 

A debt barred bv the statute of limita¬ 
tions and revived by an acknowledgment 
bears interest for the whole time; 16 Vt. 
297. 

As to the allowance of simple and com¬ 
pound interest. Interest upon interest is 
not allowed, except in special cases; 1 Eq. 
Cas. Abr. 287 ; 31 Vt. 679 ; 34 Pa. 210; and 
the uniform current of decisions is against 
it, as being a hard, oppressive exaction, and 
tending to usury ; 1 Johns. Ch. 14 ; Cam. & 
N. 361; 13 Vt. 430 ; 21 Or. 333. But inter¬ 
est on interest may be allowed if made 
after the interest which is to bear interest 
becomes due ; 31 W. Va. 410 ; 79 Ga. 213. 
By the civil law, interest could not be de¬ 
manded beyond the principal sum, and pay¬ 
ments exceeding that amount were applied 
to the extinguishment ol the principal; 
Ridley’s Views of the Civil, etc., Law 84; 
Authentica, 9th Coll. 

Where a partner has overdrawn the part¬ 
nership funds, and refuses, when called 
upon to account, to disclose the profits, re¬ 
course would be had to compound interest 
as a substitute for the profits he might rea¬ 
sonably be supposed to have made; 2 Johns. 
Ch. 213. 

When executors, administrators, or trus¬ 
tees convert the trust-money to their own 
use, or employ it in business or. trade, or 
fail to invest, they are chargeable with 
compound interest; 1 Pick. 528 ; 1 Johns. 
Ch. 620. Nothing but very culpable con¬ 
duct will justify the compounding of in¬ 
terest against an administrator ; 87 Tenn. 
172; 71 Mich. 856. Interest cannot ordi¬ 


narily be compounded aguinst a gnurdiau ; 
73 Mich. 220 ; 118 Ind. 512 ; but it may be 
in some cases ; 99 N. (3. 367. 

In actions for negligence, interest cannot 
ho allowed by the jury ns such, but they 
may, in computing their verdict, consider 
the lapse of tunc since the cause of action 
arose; 125 Pa. 24. 

In an action to recover the annual interest 
due on a promissory note, interest will be 
allowed on each year’s interest until paid ; 
3 Mass. 568 ; 8 id. 445 ; 1 N. H. 179 ; 16 Vt. 
45 ; 9 Dana 331 ; 2 N. & McG. 38; 10 Ain. 
Dec. 500 ; 69 N. C. 89 ; 26 Ohio St. 50 ; 61 
Ga. 275 ; 34 Am. Rep. 101 ; contra , 8 
Mass. 455 ; 2 Cush. 92 ; 1 Binn. 152, 165 ; 5 
Pa. 98; C7 N. Y. 162. A note which pro¬ 
vides for a conventional rate of interest, 
but omits to provide for the rate of interest 
after maturity, draws the legal rate ; 22 
How. 118; 100 U. S. 72; 68 Ind. 202 ; 42 
L. J. Rep. N. s. 6G6;39Minn. 122; 39 Kans. 
73 ; 135 N. Y. 354 ; but a different view ha? 
been held ; 112 Mass. 63 ; 12 Vroom 349 ; 23 
Alb. L. J. 130. See, as to charging com¬ 
pound interest, 1 Johns. Ch. 550 ; Cam. & 
N. 361 ; 1 Binn. 165 ; 1 Hen. & M. 4 ; 3 id. 
89; 1 Viner, Abr. 457, Interest (C); Com. 
Dig. Chancery (3 8 3); 1 Hare & W. Lead. 
Cas. 371. An infant’s contract to pay in¬ 
terest on interest after it has accrued will be 
binding upon him when the contract is for 
his benefit; 1 Eq. Cas. Abr. 286 ; 1 Atk. 489 ; 

3 id. 613. The including in a note payable 
a year after date with a certain rate of in¬ 
terest, until paid, of a year’s interest, is not 
compounding interest; 18 S. W. Rep. (Ky.) 
1034. As to interest on interest coupons, 
see infra. 

As limited by the penalty of a bond. It is 
a general rule that the penalty of a bond 
limits the amount of the recovery ; 2 Term 
388. But in some cases the interest is recov¬ 
erable beyond the amount of the penalty ; 

4 Cra. 333 ; 15 Wend. 76 ; 10 Conn. 95 ; Paine 
601; 0 Me. 14 ; 8 N. H. 491. The recovery 
depends on principles of law, and not on the 
arbitrary discretion of a jury ; 3 Caines 49, 

The exceptions are—where the bond is to 
account for moneys to be received ; 2 Term 
388 ; where the plaintiff is kept out of his 
money by writs of error ; 2 Burr. 1094 ; or 
delayed by injunction ; 1 Vern. 349 ; 16 
Viner, Abr. 303 ; if the recovery of the debt 
be delayed by the obligor ; 6 Ves. 02 ; 1 
Vern. 849 ; if extraordinary emoluments 
are derived from holding the money; 2 
Bro. P. C. 251 ; or the bond is taken only 
as a collateral security; 2 Bro. P. C. 388 ; 
or the action be on a judgment recovered 
on a bond ; 1 East 436. See, also, 4 Day 
30; 3 Caines 46 ; 1 Taunt. 218; 1 Mass. 806 ; 
Com, Dig. Chancery (3 S 2); Viner, Abr. 
Interest (E). 

But these exceptions do not obtain in the 
administration of the debtor’s assets where 
his other creditors might be injured by 
allowing the bond to be rated beyond the 
penalty ; 5 Ves. 829. See Viner, Abr. In¬ 
terest (C 5). 

Upon a bond given to appear in a United 
States court- to answer to an indictment, 
no interest can be recovered ; 127 U. S. 212. 

As to the allowance of foreign interest. 
The rate of interest of the place of perform¬ 
ance is to be allowed, where suoh place is 
specified ; 10 Wheat. 367 ; 20 Johns. 102 ; 
8 Pick. 194; 12 La. An. 815; 1 B. Monr. 29; 
2 W. & S. 327 ; 23 Vt. 286 ; 21 Ga. 185 ; 22 
Tex. 108; 7 Ired. 424 ; 5 C. & F. 1 ; other¬ 
wise, of the place of making the contract; 
11 Ves. 314; 1 Wash. C. C. 521; 3 Wheat. 
101; 12 Maas. 4 ; 1 J. J. Marsh. 406 ; 5 Ired. 
590; 17 Johns. 511; 25 N. H. 474; 1 Ala. 
387 ; 13 La. 91; 25 H. A J. 198; 3 Conn. 
253 ; 5 Tex. 87, 262. But the rate of inter¬ 
est of either place may be reserved ; and 
this provision will govern, if an honest 
transaction and not a cover for usury ; 2 
Pa. 85; 14 Vt. 88; 20 Mart. La. 1; 2 Johns. 
Cas. 855; 10 Wheat. 367. Coupons after 
their maturity bear interest at the rate 
fixed by the law of the place where they 
are payable, where there is no stipulation 
as to the rate after maturity ; 149 U. S. 
122; 182 id. 107. See also Dioey, Confl. L., 
MooreVed. 616, 625. 

How computed . In casting interest on 
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notes, bonds, etc., upon which partial pay¬ 
ments have been made, every payment is 
to be first applied to keep down the inter¬ 
est; but the interest is never allowed to 
form a part of the principal so as to carry 
interest; 2 Wash. C. C. 167 ; 1 Hoist. 408'• 
2 Hayw. 17 ; 17 Mass. 417 ; 14 Conn. 445 ■ 
140 U. S. 247. 

When a partial payment exceeds the 
amount of interest due when it is made, it 
is oorrect to compute the interest to the 
time of the first payment, add it to the prin¬ 
cipal, subtract the payment, cast interest 
on the remainder to the time of the second 
payment, add it to the remainder, and sub¬ 
tract the second payment, and in like man¬ 
ner from one payment to another, until the 
time of judgment; Perl. Int. 168 ; 1 Pick. 
194 ; 4 Hen. A M. 431 ; 8 S. A R. 458 ; 2 
Wash. C. C. 167. See 3 id. 350, 896 ; 3 
Cow. 86. 

The same rule applies to judgments; 2 
N. H. 169 ; 8 S. A R. 452. 

Where a partial payment is made before 
the debt is due, it cannot be apportioned 
part to the debt and part to the interest. 
As, if there be a bond for one hundred dol¬ 
lars, payable in one year, and at the ex¬ 
piration of six months fifty dollars be paid 
m, this payment shall not be apportioned 
part to the principal and part to the inter¬ 
est, but at tne end of the year, interest shall 
be charged on the whole sum, and the 
obligor shall receive credit for the interest 
of fifty dollars for six months ; 1 Dali. 124. 

When interest will be barred. When the 
money due is tendered to the person enti¬ 
tled to it, and he refuses to receive it, the 
interest ceases; 3 Campb. 296; 60 Conn. 
343 ; 83 Tex. 11 ; 38 Fed. Rep. 36. See 134 
U. S. 68. A tender by a junior mortgagee 
to a senior mortgagee of the amount aue 
on the senior mortgage, with accrued costs 
of foreclosure, does not, unless kept good, 
prevent the running of interest; 132 N. Y. 

Where the plaintiff was absent in foreign 
parts beyond seas, evidence of that fact 
may be given in evidence to the jury on 
the plea of payment, in order to extinguish 
the interest during such absence; 1 Call 
133 ; 3 M’Cord 340; 1 Root 178. But see 9 
S. A R. 263. 

Whenever the law prohibits the payment 
of the principal, interest during the prohibi¬ 
tion is not demandable ; 2 Dali. 102 ; 1 Pet. 
C. C. 524 ; 2 Dali. 132; 4 id. 286. 

If the plaintiff has accepted the principal, 
he cannot recover the interest in a separate 
action; 1 Eep. 110; 3 Johns. 229. Se£ 14 
Wend’. 116. 

For or against Government or State. In¬ 
terest is not to be awarded against a sover¬ 
eign government, unless its consent has 
been manifested by an act of its legislature 
or by a lawful contract of its executive of¬ 
ficers; 136 U. 9. 211. The United States is 
not liable to pay interest or claims against 
it, in the absence of express statutory pro¬ 
vision therefor ; 127 U. S. 251 ; 28 Ct. Cls. 
144 ; 164 U. S. 213 ; but it must be allowed 
to the United States under U. S. Rev. St. 
g 966; id. A city is not liable for interest 
on its loans, after maturity, if it has pro¬ 
vided funds to pay them ; 131 Pa. 005. 

The legal rate of interest is five per cent, 
in Dlinois&nd Louisiana ; seven per cent, in 
Arizona, California, Georgia. Idaho, Minne¬ 
sota, Nebraska, Nevada, North Dakota, Ok¬ 
lahoma, South Carolina, South Dakota, and 
Washington ; eight per cent, in Alabama, 
Colorado, Florida, Oregon, Utah, and 
Wyoming ; ten per cent, in Montana ; and 
six per cent, in the remaining states and 
territories. 

Any rate may be agreed upon by contracl 
in Arizona, California, Colorado, Maine, 
Massachusetts, Montana, Nevada, Rhode 
Island, and Utah ; but the rate by contract 
cannot be more than seven per cent, in 
Illinois ; eight per cent, in Alabama, 
Georgia, Indiana, Iowa, Louisiana, Michi¬ 
gan, Missouri. Ohio, and South Carolina; 
ten per cent, in Arkansas, District of Col¬ 
umbia, Florida, Indian Territory, Kansas, 
Minnesota, Mississippi, Nebraska, Oregon, 
Texas, and Wisconsin ; twelve per cent, in 
Idaho. Oklahoma. New Mexico, North Da¬ 


kota, South Dakota, Washington, and Wyo- 
ming; and six per cent, in the remaining 
states. In New York demand loans of not 
less than $5,000, with collateral, may be 
made at any rate of interest agreed upon 
in writing. 

In Ontario and Quebec the legal rate is 
six per cent. ; in the former there is no 
limit on the rate by contract, and in the lat¬ 
ter it is seven per cent. 

For exceeding the legal rates of interest 
the penalty is variously fixed by the differ¬ 
ent states. See Usury. 

In Practice. Concern; advantage 
benefit. 

Such a relation to the matter in issue as 
creates a liability to pecuniary gain or 
loos from the event of the suit; 11 Mete. 
895, 896. 

When used as a criterion of the proper 
parties to a suit it means interest in the 
object, not interest in the subjeot-ma tter: 
89 V a . 253. 

A person may be disqualified to act as a 
judge, juror, or witness in a cause by 
reason of an interest in the subject-matter 
in dispute. 

As to the disqualifying interest of judges, 
see Judge ; as to the disqualifying interest 
of jurors, see Challenob, 

An interest disqualifying a witness must 
be legal , as contradistinguished from mere 
prejudice or bias arising from relationship, 
friendship, or any of the numerous motives 
by which a witness may be supposed to be 
influenced ; Leach 154 ; 2 Hawk. PI. Cr. 
46, s. 25; must be present ; 1 Hoffman. 21 ; 
14 La. Ann. 417; 38 W. Va. 616; must be 
certain, vested, and not uncertain and 
contingent; 2 P. Wins. 287; 5 Johns. 256; 
7 Mass. 25 ; 25 Ga. 337 ; 2 Mete. Ky. 608 ; 
35 Pa. 351 ; must be an interest in the 
event of the cause, or the verdict must be 
lawful evidence for or against him in 
another suit, or the record must be an in¬ 
strument of evidence for or against him ; 22 
Tex. 295 ; 3 John. Cas. 83; 1 Phill. Ev. 86. 
See 142 III. 302. But an interest in the 
question does not disqualify the witness ; 

4 Johns. 803; 1 S. A R. 82 ; 1 Hen. A M. 
165, 168 ; or the fact that he haa a case of 
the same kind pending; 37 Pac. Rep. (Cal.) 
144. 

An attorney will under most circum¬ 
stances be permitted to testify in behalf of 
his client; but the oourts do not look with 
favtor upon the practiee ; 72 Pa. 229. See 
32 Tex. Cr. R. 102. 

The magnitude of the interest is alto¬ 
gether immaterial; a liability for costs is 
sufficient; 5 Term 174; 2 Me. 194; 11 
Johns. 57. 

Interest will not disqualify a person as a 
witness if be has an equal interest on both 
sides ; 7 Term 480 ; 1 Bibb 298 ; 3 Mass. 
108 ; 6 Pa. 322 ; 89 Ga. 582. 

The objection to inoompetency on the 
ground of interest may be removed by an 
extinguishment of that interest by means 
of a release, executed either by the witness, 
when be would receive an advantage by his 
testimony, or by those who have a claim 
upon him, when his testimony would be 
evidence of his liability. The objection 
may also be removed by payment. Stark. 
Ev. 757. In England ana the United States 
it is no longer a cause of objection to the 
competency of witnesses in most cases that 
they have an interest in the subject-matter' 
in issue. A growing consciousness that the 
truth in judicial investigations is best 
brought out by the production of all rel¬ 
evant testimony has led to the universal 
abrogation of the old rule of the common 
law; Tayl. Ev. 1187; 63 Pa. 156 ; 82 
Tex. 141. In the trial of suits against the 
United States no person is excluded as a 
witness because he is a party to or in¬ 
terested therein ; 1 Sup. Rev. Stat. 561; id. 
408 ; id. 915. The interest of a party in the 
result of an action makes bis credibility a 
question for the jury; 76 Hun 3. See, 
generally, Geenleaf; St&rkie; Phillippe ; 
Wharton ; Miller, Evidence. 

See Coupled with an Intekebt; Vested 
Estate, or Interest. 


INTEREST-BEABING STOCK 

See Stock. 

INTEREST, COUPLED WITH AN 

The phrase “coupled with an interest,’’ 
in connection with a power of attorney does 
not mean an interest in the exercise of the 
power, but an interest in the property on 

, ,, e P° wer * 8 to operate. 203 U S 
126, following, 8 Wheat. U. S. 174, 

INTEREST, M A R IT I m k _ See Mari¬ 
time Interest 

INTEREST OR NO INTEREST. 

A provision in a policy of insurance, which 
imports that the policy is to be good though 
the insured have no insurable interest in 
the subject-matter. This constitutes a 
t eager policy, which is bad in England, by 
statute 19 Geo. II. c. 37, and generally, 
from the policy of the law; 2 Par. Mar. 
Law 89, note. See Insurable Interest; 
Policy. 

INTERFERENCE. See Patents. 

INTERIM (Lat.). In the mean time ; 
meanwhile. An assignee ad interim is one 
appointed between the time of bankruptcy 
and appointment of the regular assignee. 
2 Bell, Com, 355. 

INTERIM CURATOR. A person ap¬ 
pointed by justices of the peace to take 
care of the property of a felon convict until 
the appointment by the Crown of an ad¬ 
ministrator or administrators for the same 
purpose. Moz. A W 

INTERIM FACTOR. In Scotcb 
Law. A judicial officer elected or ap¬ 
pointed under the bankruptcy law to take 
charge of and preserve the estate until a 
fit person shall be elected trustee. 2 Bell, 
Com. 357. 

INTERIM ORDER. An order to take 
effect provisionally, or until further direc¬ 
tions. The expression is used especially 
with reference to orders given pending an 
appeal. Moz. A W. 

INTERLAQUEARE. In Old Prac¬ 
tice. To link together, or interchangeably. 
Writs were called ivterlaqucata where 
Beveral were issued against several parties 
residing in different counties, each party 
being summoned by a separate writ to 
warrant the tenant, together with the 
other warrantors. Fleta, lib. 5, c. 4, § 2. 

INTERLINEATION. Writing be¬ 
tween two lines. 

Interlineations are made either before 
or after the execution of an instrument 
Those made before should be noted pre¬ 
viously to its execution ; those made after 
are made either by the party in whose 
favor they are, or by strangers. 

When made by the party himself, whe¬ 
ther the interlineation be material or im¬ 
material, they render the deed void; 1 Gall. 
71 ; 35 N. J. 227 ; S. C. 10 Am. Rep. 282; 
unless made with the consent of the 
opposite party. See 11 Co. 27 a ; 9 Maas. 
807 ; 15 Johns. 293 ; 1 Halst. 215. But see 
5 H. A J. 41; 2 La. 290 ; 4 Bingh. 128 ; 
Fitzg. 207, 233 ; 2 Pa. 191. See 126 id. 347. 

When the interlineation is made by a 
stranger in an instrument in the hands of 
the promisee, though without his knowl¬ 
edge, if it be immaterial, it will not vitiate 
the instrument, but if it be material, it will, 
in general, avoid it; 11 Co. 27 a; L. R. 10 
Ex. 380; see 6 Wash. 418 ; otherwise if 
the instrument be not then in the posses¬ 
sion of a party ; 6 East 309. If made while 
in the possession of an agent of the prom¬ 
isee, it avoids the instrument; L. R. lO Ex. 
830 ; contra , 35 N. J. 227 ; 8. C. 10 Am. Rep. 
282. The insertion of the words “or 
order ’* without the consent of the maker 
constitutes a material alteration which 
avoids the note ; 20 S. W. Rep. (Tex.) 58. 
An interlineation made in a bond, after its 
execution, by an agent of the obligee, with¬ 
out authority, will not invalidate it, but 
is only an act of spoliation ; 86 Mich. 581. 

The decisions vary as to the effect of in¬ 
terlineations, when an instrument is put in 
evidence. In a late case the rule is stated 
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thus : If the interlineation is in itself sus¬ 
picious, as, if it appears to be contrary to 
the probable meaning of the instrument as 
it stood before the insertion of the inter¬ 
lined woi\Is ; or if it is in a handwriting 
different from the body of the instrument, 
or appears to Havo been written with dif¬ 
ferent ink. in all such cases, if the oourt 


INTERLOCUTORY. Something 
which is done between the commencement 
and the end of a suit t. action which decides 
some point or matter, which, however, is 
not a firml decision of the matter in issue : 
as, interlocutory judgments, or decrees, or 
criers. See Decree ; Judgment; Order; 
Final Decree. 


considers the interlineation suspicious on 
its face, the presumption will be that it 
was an unauthorized alteration after execu¬ 
tion, On the other hand, if the interlinea¬ 
tion appears in the 9ame handwriting with 
the original instrument, and bears no evi¬ 
dence on ite face of having been made sub¬ 
sequent to the execution of the instrument, 
ana especially if it only makes clear what 
was the evident intention of the parties, 
the law will presume that it was made in 
good faith, and before execution ; 3 Fed. 
Rep. 16. See 155 Pa. 152. Where inter¬ 
lineations in a deed are in the handwriting 
of the officer who attested it officially, the 
presumption is that they were made at or 
before the execution oi the instrument; 
89 Ga. 793; but it has been held that an 
alteration appearing on the face of a deed 
is presumed to have been made after its 
execution, and the burden is upon the party 

P resenting it to explain the alteration: 44 
11. App. 81. 

If an instrument appears to have been al¬ 
tered, it is incumbent on the party offering 
it to explain its appearance. Generally 
speaking, if nothing appears to the con¬ 
trary, the alteration will be presumed to be 
contemporaneous with the execution of the 
instrument; but if there is ground of sus¬ 
picion, the law presumes nothing, but leaves 
the questions or the time when, the person 
by whom, and the intent with which it was 
done, to the jury, upon proofs to be ad¬ 
duced by the party offering the instrument; 
1 Greenl. Ev. § 564 ; Tayl. Ev. 1547 ; 63 Mo, 
63 ; 106 id. 8® ; 23 Pa. 244 ; 157 id. 473 ; 
82 Tex. 352. See 45 HI. App. 234, In cases 
of negotiable instruments, the holder is 
held to clearer proof than in cases of deeds ; 
2 Dan. Neg. Instr. § 1417. See 40 Minn. 
531. In a carefully considered case, 20 
Vt. 205, the court adopt what it calls the 
old common-law rule that an alteration of 
an instrument, if nothing appear to the con¬ 
trary, should be presumed to have been 
made at the time of the execution. So, 
also, 1 Shepl. 986 ; 2 Johns. Cas. 198 ; contra , 
11 N. H. 395 ; 48 Ind. 459. It has been 
held, when a place of payment was insert¬ 
ed, that it was a question for the jury, but 
that it lay on the plaintiff to account for 
the alteration, etc.; 6 C. & P. 273; 6 Ala. 
n. a. 707; such an insertion after delivery 
is a material alteration ; 14 So. Rep. (Ala.) 
411; 91 Ga. 827. But in 39 Conn. 164, it was 
held that the burden of proof of accounting 
for an alteration is not necessarily on the 

r y producing the instrument. See 44 
App. 81. 


In 20 Kans. 510; s. c. 87 Am. Rep. 259, 
it was held that a negotiable note offered 
in evidence, bearing on its fece an apparent 
material alteration, is admissible in evi¬ 
dence, and the question as to the time of 
alteration is for the jury. The court said: 
If there is neither extrinsic nor intrinsic 
evidence as to when the alteration was 
made, it is to be presumed that it was 
made before or at the time of the execu¬ 
tion. Perhaps there might be cases where 
the alteration is attended with such mani¬ 
fest circumstances of suspicion that the 
oourt might refuse to allow the note to go 
to the jury without some explanation, etc. 
This title is fully treated in a note in 87 
Am. Rep. 260. As to alteration of negoti¬ 
able instruments, see 7 Harr. Law Rev. 
1. See Alteration; Erasure. 


INTERLOCUTOR. Properly means 
a judgment or judicial older pronounced 
in the course of a suit, which does not 
finally determine the cause. But in Scotch 
practice, the term is extended to the judg¬ 
ments of the Court of Session or the Lord 
Ordinary, which exhaust the point at iwue. 
and which if not appealed will 

have the effect of finally deciding the case. 
Bell; Mot AW. 


INTERLOPERS. Persons who inter¬ 
rupt the trade of a comparty of merchants, 
by pursuing the same business with them 
in the same place, without lawful authority. 

INTERN. To shut within a particular 
place ; confine within a town or fortrese ; 
Bond to or keep in an interior place ; place 
under restraint. Stand. Diet. 

In International Law. Used to denote 
one of the duties of neutrals in reference to 
warships or troops of the belligerent which 
are in its ports or have entered its territory. 
Such warships or troops must either depart 
within twenty-four hours, or disarm and be 
interned for the remainder of the war 
Maxey, Int. Law, 540, 541. 

INTERNAL REVENUE. See Rev¬ 
enue ; Taxation. 

INTERNATIONAL. The word*; inter¬ 
national" is a generic term, pertaining to 
relations between nations, and when applied 
to business or to transactions of private 
character it imports dealings of 6ome sort 
in matters or with pimple of different 
nations, or w'kich have some relation to them, 
it is in common use, and in its nature it is 
descriptive, and ordinarily characterizes the 
business to which it pertains, rather than its 
origin or proprietorship ; and, so treated, the 
use of it cannot be exclusively appropriated 
by any party. 142 Ky. 531, 134 £>. W. 877. 

INTERNATIONAL AEBITBA- 
TION. The hearing and decision of dis¬ 
putes or differences between sovereign 
states by arbitrators or umpires chosen nv 
mutual agreement. 

Such an agreement may be by a special 
treaty negotiated with reference to the par¬ 
ticular case or by a general treaty of arbi¬ 
tration. 

Treaties of arbitration, with respect to 
special matters between the United States 
and Great Britain, have been frequently 
negotiated and carried into effect, and 
also, in many cases, between each of those 
countries and other nations. A summary 
of arbitrations to which the United States 
have consented is given infra. 

The first instance of international arbitration Is 
related by Herodotus as occurring between Arta- 
bazaoes and Xerxes and was decided by Darius. 

National arbitrations were known to the Greeks 
among themselves. They did not cover political 
questions but usually were confined to disputes 
touching 1 commerce, religion, boundaries, and the 
possession of contested territories. Thus In tbe 
time of Stolon five Spartans were chosen to decide 
between the Athenians and the Megarians as touch¬ 
ing the possession of the island of Salamls. 

The Romans were never willing to arbitrate their 
disputes with neighboring countries, though they 
acted as arbitrators in disputes between other na¬ 
tions. 

The practice of arbitration appears to have ob¬ 
tained in the barbarian world. 

There are historical instances of arbitration, espe¬ 
cially after the Church exercised a preponderating 
influence and the Bishops of Rome called to their 
tribunal all differences between peoples and kings. 

Saint Louis was called upon to arbitrate between 
Henry III. and his barous Id 1308. Occasionally a 
city assumed the duties of arbitrator. Thus the 
Treaty of Westminster of October 28, 1655, stipu¬ 
lated that the Republic of Hamburg should act as 
arbitrator between France and England. The par¬ 
liaments of France were chosen to settle disputes 
between foreign sovereigns. 

Sometimes eminent lawyers were employed as 
arbitrators ; thus the doctors of the Italian univer¬ 
sities were often employed to settle disputes be¬ 
tween the different states of Italy, 

It has been said that arbitrations anterior to the 
seventeenth century were frequently cases rather 
of amicable settlement than of strict arbitration. 

The first attempt by tbe United States to arbi¬ 
trate with England was under the Treaty of 1794, 
commonly called the Jay Treaty, which provided for 
mixed commissions. Under this the northeast 
boundary line was settled in 1796, Another commis¬ 
sion met in Philadelphia in 1797 to determine the 
compensation due British subjects in consequence 
of Impediments which certain of the United States 
bad, fa violation of the provisions of the Treaty of 
Peace, Interposed to the collection of debts by Brit¬ 
ish creditors. It was unsuccessful, and the claims 
were afterwards a^J usted by the Treaty of January 


Another commission under the Jay Treaty fin¬ 
ished its report in 1604. The question before It 
related to contraband, the rights of neutrals, and 
the finality of tho decisions of prize courts 
Tho Treaty of Ghent, December 24. 1814. provided 
for throo arbitrations One related to certain 
Islands In rassnnuupioddv Hay. Lite second related 
to tho ascertainment of the northeastern boundary 
of the United Slates. The eoinrnissionr rs failed to 
agree and each made a separate report to its own 
government, and finally hi IKvTT the points of differ¬ 
ence were referred to the King of ine Netherlands. 
The third wns to determine the Northern boundary 
of the United States along the middle of the Groat 
Lakes and thence to the Lake of the Woods. These 

I uestion.s were not determined until tho Treaty of 
.ugnst 1), 1842, generally known as tho Wobster- 
Ashburton Treaty, and the boundary from the 
northwest angle of the Lake of the Woods to the 
Rocky Mountains under the Treaty of 1840, was set- 
tied by a joint commiasIon of which the American 
memlier was appointed by Act of Congress of March 
19, 1872. 

Differences arose as to England s performance of 
the obligation touching slaves uuder the Treaty of 
Ghent. This was referred to the Kmpemr of Russia, 
who decided that Great Britain had laded to keep 
her obligations und must make mdonmiu. a con¬ 
vention was conclude*! between tin two countries 
for n commission to determine tin- amount of the 
indemnity to be paid by Great Britain, upon w hose 
decision that country paid .^OI.'JWi m full gettie- 
incut of all claims. 

On February rt, there was a convention at 
London for a general settlement of alt claims pend¬ 
ing between tho United Stales ood Great Britain. 
It sat from September 15. 1853, to January 16, 1B55. 
On July 1, 1883, a convention was concluded between 
the two countries l<* determine the compensation 
due to the Hudson’s Bay Company and the Puget’s 
Sound Agricultural Company oil claims for damages 
ns well as for the tn nsfer to the United Slates of al) 
their property und rights in territory acknowledged 
by tiie treaty of ib-b t > be under the sovereignty ol 
the United Stales The commission met in 1865aud 
made an award September 10. 1860. 

Tho Treat y of W a^.hmgton of May 6.1871, provided 
for four distinct arbitrations, the principal of which 
was that held at Geneva covering the demands o 
the United States arising out of acts of con r ederate 
cruisers of British origin and generically known as 
the Alabama claims. 

This arbitration declined to make an award to the 
United Slates for the loss in the transfer of the 
American merchant marine to tho Britisli flag ; for 
enhanced payment of marine insurance ; for the 
prolongation of the war and the increased expendi¬ 
tures for the suppression of the rebellion It also 
declined by a majority of three to two to award 
compensation for expenses incurred in puisuit of 
the confederate cruisers, but awarded as u direct 
loss growing out of the destruction of vessels and 
their cargoes the sum of $16,500,000. This arbitra¬ 
tion began December 16. 1871. and ended September 
14, i m. 

Tbe dispute as to the San Juan water boundary 
was referred to tho Emperor of Germany, who, on 
October 21, 1872, made an award in favor of the 
United States. Claims of British subjects against 
the United States, and of citizens or the United 
States against Great Britain (excepting the Ala¬ 
bama claims) arising out of injuries during the 
Civil War, were referred to a mixed commission re¬ 
spectively appointed by the United States, Great 
Britain, and Spain 

The fourth arbitration under the Treaty of Wash¬ 
ington was to determine the compensation due to 
Great Britain for privileges accorded by that treaty 
to the United States in the northeastern fisheries. 
It was conducted by a commission of three persons, 
a citizen of the United States, a British subject, and 
a Belgian. It met June 15, 1877, and on November 
23 following, awarded Great Britain the sum of 
$6,600,000. 

Under the Treaty of February 29, 1892, the United 
States and Great Britain submitted certain ques¬ 
tions reiuting to the protection of the fur seals in 
Behring Sea to a tribunal of arbitration which sat in 
Baris. 

The oDly arbitration between the United States 
and France was one to determine the claims of citi¬ 
zens of France for injury to their persons and prop¬ 
erty during the Civil War. and for claims of tn© 
citizens of the United States for like injuries during 
the war between France and Germany. It sat from 
November. 1880, to March 1884. 

The United States has bad four arbitrations with 
Spain, one In 1765, relating to claims for Illegal cap¬ 
tures of vessels by Spanish subjects. In 1871, relat¬ 
ing to claims growing out of tbe Insurrection in 
Cuba. In 1870, relating to tbe seizure of a Bteamer 
by the Spanish authorities in 18T0. In 1886, relating 
to damages to be paid by Spain for the wrongful 
seizure or detention of An American vessel. 

There have been two arbitrations between Mexico 
and the United States, the first under tbe Treaty of 
April 11, 1836, the second under the Treaty of July 
4, 1888, for the adjustment of miscellaneous claims. 

By the convention of March 1, 18B6. a permanent 
board, called an Internationa) Boundary Commis¬ 
sion, was established for (ho determination of ques¬ 
tions growing out of cliAnges in the course or the 
Rio Grande and the Colorado River where they 
form a boundary between the two countries. 

The treaty of Guudahipe Hidalgo was entered Into 
between the United States and Mexico on February 
2, 1848, and contained a general proposition to arbi¬ 
trate under which all subsequent arbitration be¬ 
tween the two'countries may be fa a measure re¬ 
ferred. U oder thin treaty the two nations agreed 
to n endeavor, In the most sincere and earnest man¬ 
ner, to settlo tho differences so arising, and to pre¬ 
serve the state of peace and friendship in which the 
two countries aro now placing themselves, using, 
for this end, mutual representations and pacific 
negotiations.” lu case of failure, a resort shall not 
be had to reprisals or hostility of any kind " until 
the government of that which deems Itself ag¬ 
grieved shall have maturely considered, in the spirit 
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of peace end good neighborship, whether It would 
not be better that such difference should be settled 
by the arbitration of commissioners appointed on 
each side or by that of a friendly nation. And 
should such course be proposed by either party, it 
mb all be acceded to by the other, unless deemed by 
It altogether Incompatible with the nature of the 
difference, or the circumstances of the case." 

There have been three arbitrations between the 
United States and Haiti, one under a protocol May 
24,1994, by vthich two claims against Haiti were re¬ 
ferred to Mr, Justice Strong or the supreme court 
of the United States. HLs awards were adverse to 
Haiti, but the United States has thus for declined 
to enforce them. On March 7, 1888, there was on 
agreement for a mixed commission of two Amer¬ 
icans and two Hal liens to adjust the claims of 
citizen a of the United States growing out of civil 
disturbances in the island. Under the protocol of 
May 28, 1988, Alexander Porter Morse, of Washing¬ 
ton, was named as on arbitrator to consider the 
claim for damages on the part of Van Bokkelen, a 
United States citizen, who was Imprisoned In Haiti 
for debt. 

A commission was appointed between the United 
States and Venezuela under a convention of January 
19, 1892, to settle the claims of an American steam¬ 
ship company for the seizure of its steamers on the 

Orinoco. 

Three mixed commissions have been appointed 
under treaty with Colombia, the first and second 
under conventions concluded September 10th, 1687, 
and February 10th, 1864, covering rights under the 
treaty with New Granada of 1846. The third, 
August 17, 1874, for on award for the capture of the 
American steamer Montljo by insurgents in the 
State of Panama. Two commisBlcna nave sot for 
the adjustment of miscellaneous claims under con¬ 
ventions of January 12, 1063, and December 4,1068, 
one with Costa Rica under the Treaty of July 2, 
I860, and one with Ecuador under the Treaty of 
November 25, 1862. 

Under a convention with Peru, December 20, 1862. 
claims againBt Peru for the seizure of two vessel* 
were referred to the King of the Belgians, but they 
were afterwards withdrawn. 

By a convention of February 4, 1809. the claims ol 
the United States against Paraguay were referred 
to a commission composed of a representative of 
each government. The decision was against the 
claim, but the United States have repudiated the 
award and endeavored to settle it by negotiation. 

The questions between the United States and 
Portugal arising out of the destruction of the Amer¬ 
ican privateer General Armstrong in the port of 
Fayal, were referred to Louis Napoleon under the 
Treaty of February 28, 1851 The award was ad¬ 
verse to the claim. After an attempt on the port 
of the claimants to Bet It aside the United States 
paid the claim out of Its own treasury Another 
arbitration between the United States and Portugal 
under a protocol signed June 18,1891, to which Great 
Britain is also a party, in relation to the seizure of 
the Deiagoa Bay railway, Is now pending. 

The United States ana Chile by the convention of 
November 10, 1858, referred to the King of the 
Belgians a claim growing out of the seizure of the 
American brig Macedonian by the Chilean navy. 
An award was made. 1863, in favor of the United 
States. Under the Treaty of August 7, 1802, these 
two nations provided for a general arbitration of 
claims by means of a mixed commission. 

In 1890, the congress of the United States adopted 
a concurrent resolution requesting the president to 
Invite negotiations to the end that differences aris¬ 
ing between it and other governments may be re¬ 
ferred to arbitration and possibly adjusted. On 
July 16, 1898, the British House of Commons adopted 
a resolution referring in terms to the above resolu¬ 
tion of congress and expressing the sympathy of 
that bouse with its purpose ana asking the British 
government to co-operate with the government of 
the United States. 


and the contending parties are concluded by 
the decision of the arbitrators unless it is 
outside the terms of the submission or there 
is evident fraud or denial of justice. IQ A. 
& E. Ency. 2nd ed., 1139; Hall, Int. Law 
4th ed., $ 118 et seq. 

In recent years the availability and 
desirability of arbitration as a means of 
settling international disputes have been 
much discussed, and at the peace conference 
at The Hague, held in 1899, to which most 
of the civilized nations sent representatives, 
a plan was adopted for the establishment of 
an international bureau of arbitration. 
According to this plan, the diplomatic rep¬ 
resentatives of the signatory powers ac¬ 
credited to the Hague were to form a council 
which should organize and direct the bureau 
or arbitration. Each power was to appoint 
four international lawyers of character and 
ability, and from those lawyers the parties 
to any international dispute would, upon 
notification to the bureau, be asked to choose 
arbitrators, and those so chosen would 
decide to dispute according to certain rules 
of procedure to be formulated. Id.; Haeell’s 
Annual for 1900, 462. 

The conference reassembled in 1907 in 
order to consider various suggestions for 
the mitigation of the horrors of war and as to 
contraband, etc,: but little came of this 
farther meeting. Byroe. 

INTERNATIONAL LAW.* The sys¬ 
tem of rules which Christian states ac¬ 
knowledge to be obligatory upon them id 
their relations to each other and to each 
other’s subjects. It is theyua inter gentes, 
as distinguished from the jus gentium. 

[Another definition by President Woolsey 
is : “ International law, as we have viewed 
it, is a system of rules adopted by the free 
choice of certain nations for the purpose of 
governing their intercourse with each other, 
and not inconsistent with the principles of 
natural justice.” Introd. to Int, L. § 203. 
This, it is to be observed, differs materially 
from the first, with respect to a point to 
Borne extent discussed infra . 

That body of rules which governs the 
actions of states in their intercourse with 
one another. These rules are th e outgrowth 
of the customs of nations, of international 
agreements, and of state acts which have, 
in the lapse of time, been accepted as bind¬ 
ing by tne civilized states of tne world. It 
diners from the municipal or national law 
of individual states in that it has no supe¬ 
rior or supreme tribunal whose function it 
is to enforce the law in the case of its in¬ 
fraction. Nevertheless, it is obeyed for the 
most part without question, and it is only 
on rare occasions that resort is had to war. 


'* The aggregate of rules and limitations 
whioh sovereign states agree to observe in 
their intercourse and relations with each 
other. As it deals with the relations of 
states in their sovereign capacity, it is 
sometimes called Public International Law, 
to distinguish it from that branoh of the 
science which has to do with the relations 
of states to the citizens or subjects of other 
states, whioh is called Private Inter¬ 
national Law; or, as it is in question 
whether the court of a state shall apply, 
t h ei r own municipal laws or those of an* 
other state In the determination of a given 
cause, this branch of the subject has some¬ 
times been oalled the Conflict of Laws" 
{q. v.); Davis, Int. L. 2. 

The only authority cited is Amos, Science 
of Law, and the quotations, made at some 
length, apply mainly to controversies be¬ 
tween citizens of different states. 

A recent division of the subject is as fol¬ 
lows: “It is divided into tnree depart¬ 
ments : the principles that should regulate 
the conduct (1) of states to each other; 
(3) of private parties arising out of the con- 
duot of states to each other ; (3) of private 
parties as affected hy the separate internal 
codes of distinct nations. Its leading prin¬ 
ciples are three : (1) that every nation pos¬ 
sesses an exclusive sovereignty and juris¬ 
diction in its own territory ; (2) that no state 
or cation can by its laws directly affect or 
bind property out of its own territory, or 
persons not resident therein, natural bom 
subjects or others ; (3) that whatever force 
the laws of one country have in another de- 

E :nde solely on the municipal laws of the 
tter,” Encvc. Diet.] 

The scientific basis of these rules is to be 
found in natural law, or the doctrine of 
rights of the state ; for nations, like small¬ 
er communities and individuals, have 
rights and correlative obligations, moral 
claims and duties. Hence it might seem 
as if the science consisted simply of deduc¬ 
tions from certain fundamental proposi¬ 
tions of natural right; but this is far from 
being the case, for national intercourse is 
the most voluntary possible, and takes a 
shape widely different from a system'of 
natural justice. It would be true to say 
that this science, like every department of 
moral science, can require nothing unjust; 
but, on the other hand, the actual law of 
nations contains many provisions which 
imply a waiver of just rights ; and, in fact, 
a great part of the modern improvements 
in this code is due to the spirit of humanity 
controlling the spirit of justice, and leading 
the circle of Cnristian nations freely to 
abandon the position of rigorous right foe 
the sake of mutual convenience or good 


The Institute oi International Law, at its session 
In 1874 an d 1878, discussed the subject of rules for 
the procedure of International tribunals of arbitra¬ 
tion, and at the latter meeting adopted provisional 
rules At the International American Conference 
held on April 8,1800, and attended by delegates from 
North, Central, and South America, the plan of a 
permanent tribunal of arbitration was adopted. 

Proposed rules for the International Tribunal of 
Arbitration were submitted by William Allen Butler 
to the Universal Peace Congress in Chicago In 
1898. 

In 1889. certain members of the British and French 
Parliaments formed at Paris a parliamentary union 
to be composed of members of the legislative as¬ 
semblies of various countries for the purpose of 
considering the development of international arbi¬ 
tration. At its session at Brussels in 1896, It adopted 
certain provisions which it recommended to the 
consideration of the governments of civilized 
states. 

A conference of a number of prominent men was 
held at Washington. April 22 and 28, 1806, for the 
purpose of furthering international arbitration. In 
the same year a treaty was negotiated between th© 
United Btates and Great Britain providing for a 
tribunal to Which ail disputes of a certain class be¬ 
tween those two nations were to be referred ; but it 
failed to be ratified by the senate 
See Report on International Arbitration, by com¬ 
mittee of American Bar 4g s o dation, August 20, 
1896, Vol. XIX., 10, 885; Historical Notes on tbe Sub¬ 
ject of International Arbitration by John B. Moore, 
of New York, published In the report of this confer¬ 
ence from which the above brief statement has 
been taken. , „ __ . 

See also International Arbitration, by Hon. Fred¬ 
erick R. Coudert, Am. law Rev. Vol. XXXI, 8»i 1 
alwr> Traitt Thtoriquc et "Pratique de l'Arbitrage 
International , by M. A. Merignhac ; Address of the 
Lord Chief Justice of England before the American 
Bar Association, Report, 1986, p. 288. 

International disputes are occasionally 
submitted to arbitration by disinterested 
persons, frequently rulers of other states, 


Indeed, moet states have adopted it as a 
part of their municipal law, and a great 
majority of the cases that arise under it 
are adjudicated upon by the courts of law 
of the individual states ; " Snow, Int, L. 
17, 

A distinction is sometimes drawn between 
public international law, which is the sub¬ 
ject here treated, and private international 
law, as it is termed by continental jurists, 
or the conflict of laws (q. v.), as it is more 
frequently designated in England and Am¬ 
erica. The former title is however used by 
ma ny writers in the last-named countries. 
There is a concurrence of authority that 
they are but different names for the same 
subject. Dioey, Confi. L 6. Professor Lor- 
imer objects very earnestly to the term 
Private International Law, and denies that 
it is International Law at all, and Professor 
Holland agrees with him ; 1 Law Quar. Rev. 
100. See also Whart. Com. Am. L. ch. v. ; 
Whart. Confl. L. 1 ; Woolsey, Int. L. 69; 
Westlake, Priv. Int. L 1,4. 

A different terminology has been sug- 
ted, which attempts to differentiate 
vato International Law and the Conflict 
of laws. 

• This title being reprinted without alteration of 
the text as written by the late -President Woolaev, 
such additions os seemed necessary or desirable 
have been made within bracket*, and to preserve 
the original completeness of the treatment of the 
subject, some parte of it are undisturbed, although 
relating to subjects elsewhere treated under the 
various titles of International Law. 


will. 

[The operation of this law is upon sovereign 
states, as that of municipal law is upon the 
individual person ( q. v.), using this word 
in its larger sense. Formerly the defini¬ 
tions of International law like that first 
above given applied the subject to Christian 
nations, the idea being that this branch of 
the law was in a special degree the out¬ 
growth of an effort to apply to states the 
moral obligations and duties the recognition 
of which is largely and primarily due to 
Christianity. 

It is true that President Woolsey recog¬ 
nized that the views embodied in Interna¬ 
tional Law were beginning to spread beyond 
the bounds of Christendom, but he ascribed 
it to the fact that “ Christian states are 
now controllers of opinion .** Introd. Jnt. 
L. 30. 

Sir R. Phillimore thus expressed the idea 
which generally prevailed, “ the consent of 
nations to things which are naturally, that 
is by the law of God, binding upon them.” 
But the extension of these very principles, 
whioh Christian states alone were assumed 
to regard, to such an extent that non- 
Christian nations have been gradually 
brought more and more within the pale of 
their influence, and led to the acceptance, 
more or less, of civilized ideas of govern¬ 
ment, requires some modification of the 
older phraseology. 

It is now some years since Professor E. 
Robinson said, evidently with this thought 
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pivoting upon his mind, with much less 
rvMQofor it than now exists : “ In modem 
time*, at least, it hasinoluded all the states i 
of the Christian world ; but at one time it \ 
excluded non-Christian states, and at this . 
nocnent It would be difficult to say to what 
extent it covers the relation of such states 
inter m and with the Christian states of 
Europe and America ; " Encyc. Bnt. 

And now with Mohammedan Turkey to 
a considerable extent recognising some 
amenability to the rules of international 
law (even admitting that it is external and 
not internal influence which produces this 
result), and Japan, almost completely, and 
China, to a less degree, recognized as ad¬ 
mitted to the family of nations, it may 
fairly be said that the definition of the sub¬ 
ject must be broadened so as to apply, not 
merely to Christian states but to civilized 
sovereign states, using that term broadly. 

Nor is it entirely consistent with the 
truth of history to assume that international 
law owes its origin entirely to Christian 
nations. All that can be positively affirmed 
m international law had no existence 
as a science until moulded into a scientific 
system by the master mind of Grotius. But 
no more did he create it than did Coke and 
Blacks tone create the common law. Nor 
it be said without qualification that 
the principles of morality which underlie 
the scientific expression of international 
law are the product of Christianity. They 
are rather a part of that great body of 
fundamental principles which belong to 
humanity, ana which we express by the 
term Divine law, because, although in¬ 
herent in the nature of man, they are con¬ 
ceived to have been imbedded there by the 
Divine Author of his existence, and lying 
dormant through centuries of human his¬ 
tory,now and then dimly manifesting them¬ 
selves through human strivings and Human 
reason, they oould only become fully opera¬ 
tive after humanity had passed through 
the general refining process which was the 
result of the teachings of the founder of 
Christianity. These principles have the 
same relation to the Christian system which 
is borne by those principles of what is 
termed natural law or natural morality, 
which have been found in a greater or less 
degree in the beginning of all the groat re¬ 
ligions of the world. It is in this sense, 
and this only, that international law finds 
its connection with Christianity and the so- 
called' Christian nations. 

Hence we find in systems of law prior 
to Christianity the recognition of funda 
mental principles of justice and morality 
which underlie international law, as ol 
those which find their natural development 
and expression in various branches of mu¬ 
nicipal law. 

Thus the independent HeLlenio sovereign¬ 
ties recognized, and their existence as such 
favored the recognition of, certain gen¬ 
eral customs which may be considered, 
as suggested by a writer already quoted, 
as, atleast, a parallel to modem inter¬ 
national law. A nd the latter finds its proto¬ 
type, if not more, in the jus feciale of the 
Komans whioh doubtless would have de¬ 
veloped largely as a general system but for 
the fact that the universal domination of 
the Roman Empire reduced its operation to 
a minimum ana practically terminated the 
necessity of its preservation as a distinct 
branch of the civil law. But this very fact 
contributed to its influence in the direction 
of fanning a new system, even if it be not 
admitted as contended by many authorities 
that it was in fact its origin. A thought¬ 
ful writer, however, has said that the jus 
feciale “ differs radically from the modern 
science of international law whioh is 
founded upon the consent of natiftM and 
presupposes the existence of many inde¬ 
pendent states, and rather e x p re sses the 
imperfect and one-sided views of inter¬ 
national obligation which were held by 
the most powerful state of the ancient 
world; * Davis, Lnt. L. t The strung 
concurrence of opinion is unqu es tion abl y 
in favor of the theory that the Bnman ^ 
a factor of tne first importance. 
Mr. Carter, in his argument referred to 


infra, said, “ The Roman law, that wonder¬ 
ful result of reason working upon a basis 
of abstract right, is largely appealed to in 
international discussions, as containing 
rules whioh, at least by analogy, may serve 
to settle international disputes. No one 
n*n be an accomplished diplomatist with¬ 
out a familiar acquaintance with much of 
this immortal code ” (oiting Phill. Id v 
Law 14-28). “ Not only*” »y* another 

commentator, “ has the Roman law been 
preserved in the municipal and ecclesias¬ 
tical jurisprudence of modern Europe : it 
has also exercised a marked influence on 
the growth of that body of rules by which 
the states of Europe are bound together iD 
one moral commonwealth.” Morey, Rom. 
Law § 207. 

Ana Sir Henry Maine, in endeavoring to 
determine the place of international law in 
the general development of European juris¬ 
prudence, concludes that we may answer 
pretty confidently that its rapid advance 
to acceptance by civilized nations was a 
stage, though a very late stage, in the dif¬ 
fusion of Roman law over Europe ; lnt. 
L. 16. And the same writer says further 
on : * 4 It is sometimes difficult to be quite 
sure how Grotius and his successors dis¬ 
tinguished rules of the Law of Nature from 
religious rules prescribed by inspired 
writers. But that they did draw a dis¬ 
tinction is plain. Grotius' famous work, 
the De Jure Belli ac Pad*, is in great part 
composed of examples supplied by the lan¬ 
guage and conduct of heathen statesmen, 
generals, and sovereigns, whom he could 
not have supposed to know anything of 
inspired teaching. If we assume him to 
have believed that the most humane and 
virtuous of the acts and opinions which he 
quotes, were prompted by an Instinct de¬ 
rived from a nappier state of the human 
race, when it was still more directly shaped 
and guided by Divine authority, we should 


probably liave got as near his conception 
.us possible. As time has gone on, some 
parts of this basis of thought have proved 
to be no longer tenable. . . . But never¬ 
theless the system founded on an imagin¬ 
ary reconstruction of it, more and more 
calmed the fury of angry belligerency, and 
supplied a framework to which more ad¬ 
vanced principles of humanity and con¬ 
venience easily adjusted themselves.’* 

It may be suggested that not alone through 
the jus feciale is the intimate connection of 
Roman law with modern international law 
to be sought. Those laws it is truly said 
concerned mainly, if not only, embassies, 
the declaration of war, and the making of 
peace; see Fecial Laws ; but, after all, the 
relation of Rome to other states involved 
little more than questions of war or peace, 
and with these tneir only embassies were 
concerned. So that thoee laws did control 
all of foreign relations whioh then existed. 

But after the/us dvile, the law of a city, 
was replaced by the jus gentium , the law 
for the civilized world, as Sohm aptly puts 
it (Inst. Rom. L. § 13), we find the real 
foundation on which Grotius and thoee 
who came after him erected a stately mod¬ 
ern structure. The jus gentium was an ex¬ 
pression of what is variously termed nat-i 
ural law, universal morality, moral law,* 
divine law, applied to the relations ofi 
states,—not independent ones (for there 1 
were none such contemplated under the 
empire), but readily adapted to the rela¬ 
tions of sovereign and equal states. Per¬ 
haps the system and the principles framed 
for use by states bound together by the 
bonds of the empire were not less essily 
adapted to the use to whioh they have been 
put ny the family of nations, \n theory abso¬ 
lutely independent, but in practice rendered 
more interdependent even t han the com¬ 
ponents of the empire by community of in¬ 
terest, commercial relations, mutual re¬ 
liance on the exchange of products, and 
above all the unifying influence of modern 
civilization in its annihilation of the nat¬ 
ural barriers of time and space.] 

So much for the general foundation 
of International law. The pa rticula r 
sources are the jural and the moral. The 
jural elements are, first, the rights of states 


as such, deductible from the nature of the 
state and from its office of a protector to 
those who live undtfr its law ; second, those 
rights whioh the state shares with individ¬ 
uals, and in part with artificial persons, 
as the rights of property, contract, and 
reputation; and, third , the rights which 
arise when it is wronged, as those of self¬ 
protection and redress. To these have been 
joined by some the rights of punishment 
and of conquest,—the latter, at least, with¬ 
out good reason ; for there is and can be 
no naked right of conquest, irrespective of 
redress ana self-protection. Tne moral 
elements are the auties of humanity, comi¬ 
ty, and intercourse. 

[The propriety of the phrase “ inter¬ 
national law ’' has been challenged as being, 
strictly speaking, inexact. Among those 
who have taken this view was the late 
Lord Coleridge, who said that 44 Law im¬ 
plies a lawgiver and a tribunal capable of 
enforcing it and coercing its transgress¬ 
ors.” This view, however, accepts the 
theory of Austin's definition of the law, as 
the command of a superior with coercive 
power. Lord Russell of Killowen, in his 
address before the American Bar Associa¬ 
tion in 1896, contended for the substantial 
accuracy of the term law in this connec¬ 
tion ; he considered Austin's definition as 
applying rather to the later development 
of arbitrary power than to that body of 
customary law which, in earlier stages of 
society, precedes law strictly so called, but 
which is made up of rules and customs 
which are laws, in every real Bense of the 
word, as for example the law merchant. 
And he continues ; ** in stages later still, as 
government becomes more frankly demo¬ 
cratic, resting broadly on the popular will, 
Laws bear less and less the character of 


commands, imposed by a coercive author¬ 
ity and acquire more and more the charac¬ 
ter of customary law founded on consent.** 
Addressing himself to the question what 
is international law,redefines it to be “the 
sum of the rules or usages which civilized 
states have agreed shall be binding upon 
them in their dealings with one another.” 
He takes issue with the theory that there 
is any a priori rule of right of reason or of 
moralty, or law of nature, which, bv its 
own force, apart from and independently of 
the consent of nations, is part of the law of 
nations, and insists that international law 
is neither more nor less Gulp what civilized 
nations have agreed shall be binding on 
one another as international law. 

This was a repetition from an academio 
standpoint of views expressed by their 
author in a forensic spirit before the Paris 
tribunal of arbitration in 1893. 

At that time the opposing view of the 
foundation and sources of international 
law was stated with great clearness by Mr. 
James C. Carter, counsel for the United 
States, substantially as follows : The rules 
which govern the mutual relation of states 
in their corporate capacity are 44 properly 
law, because they have been established by 
particular states as a part of their own 
municipal system, and are enforced . . . 
in the same manner as other portions of 
the local codes. They are in fact princi¬ 
ples of the law of nature or morality put 
m the form of human command, and 
clothed with a human sanction. Inter¬ 
national law, in its general sense, he terms 
international morality, consisting of rules 
founded upon justice and equity and de¬ 
duced by right reason, having no binding 
force in themselves as law, but observed 
in deference to the general public opinion 
of Christendom by a conviction that they 
are right in themselves, or at least expe¬ 
dient, or by fear of provoking hostilities. 
This moral sanction is so strong that it may 
be said to create rights and corresponding 
duties which belong to and devolve upon 
independent states; accordingly, a large 

E ortion of international law is rather a 
ranch of ethics than of positive human 
jurisprudence, the sources of which are : 
1. The Divine law ; 2. enlightened reason ; 
8. the consent of nations. He contended 
that international law oould not be con¬ 
fined within the limits of mere precedents 
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or previously recognized rules for regulat¬ 
ing the action of sovereign states, but 
being largely the result of enlightened 
reason acting upon the abstract principles 
of morality, “it is, as a science, the most 
progressive of any department of juris¬ 
prudence or legislation. The improve¬ 
ment of civilized nations in culture and 
refinement, the more complete understand¬ 
ing of rights and duties, the growing ap¬ 
preciation of the truth that what is right 
is also expedient, have told, and still do 
tell upon it with sudden and surprising 
effect. 

“ The result is that doctrines which were 
universally received a generation since are 
as universally rejected now; that prece¬ 
dents which were universally considered as 
binding a quarter of a century ago, would, 
at the present, be passed by as without 
force, as acta which could not endure the 
light of more modern investigation.” 

In the same line is the view of Professor 
Lorimer, who in his Institutes of the Law 
of Nations defines it to be: “ the law of 
nature, realized in the relations of separate 
political communities.” 

On the other hand the view of Lord Rus¬ 
sell of Killowen is thus expressed by Mr. 
Hall in his Treatise on International Law : 
“Existing rules are the sole standard of 
conduct or law of present authority ; and 
changes and improvements in those rules 
can only be effected through the same 
means by which they were originally 
formed, namely, by growth in harmony 
with changes in the sentiments and exter¬ 
nal conditions of the body of states.”] 
Various divisions of international law 
have been proposed, but none are of any 
great importance. One has been into nat¬ 
ural ana voluntary law, in which latter 
conventional or treaty law and customary 
are embraced. Another, somewhat similar, 
separates international rules into those 
which are deducible from general natural 
jus, those which are derived from the idea 
of estate, and those which grow out of 
simple compact. Whatever division be 
made, it is to be observed that nations are 
voluntary, first, in deciding the question 
what intercourse they will hold with each 
other ; second , that they are voluntary in 
defining their rights and obligations, morsil 
claims and duties, although these have an 
objective existence beyond the control of 
the will of nations; and, third, that whan 
international law has arisen by the free as¬ 
sent of those who enter into certain arrange¬ 
ments, obedience to its provisions is as truly 
in accordance with natural law—which re¬ 
quires the observance of contracts—as if 
natural law had been intuitively discerned 
or revealed from heaven and no consent 
had been necessary at the outset. 

The aids in ascertaining what interna¬ 
tional law is or has been, are derived from 
the sea codes of mediaeval Europe, especial¬ 
ly the Consolato del Mare ; from treaties, 
especially those in which a large part of 
Europe has had a share, like the treaties of 
Westphalia ; from judicial decisions, state 
papers on controverted points, and the 
treatises of text-writers. Among the lat¬ 
ter, Grotius led the way in the seventeenth 
century, while Puffendorf, fifty years after¬ 
wards, from his having confounded the 
law of nature with that of nations, has 
sunk into deserved oblivion. In the next 
century, Cornelius van Bynkershoeck, al¬ 
though the author of no continuous work 
embracing the whole of our science, ranks 
among its ablest expounders, through his 
treatises entitled, De Dominio Maris, De 
Foro Legatorum, and Qucestiones Juris 
Publici . In the middle of the eighteenth 
century, Vattel. a disciple of the Wolfian 
philosophy, published a clear but somewhat 
superficial treatise, which Hm had more 
than its due share of popularity down to 
the present day. Of tne very numerous 
modern works we can only name that of 
KIQber, in French and German (1819 and 
since), that of De Martens, which came to 
a fifth edition in 1655, and those of Wheaton 
and of Heffter, which last two are lead¬ 
ing authorities,—the former for the Eng¬ 
lish-speaking lands, the latter for the 


Germans. The literature of the science 
must be drawn from Von Ompteda and 
his continuator, Von Kamptz, or from the 
more recent work of Von Mohl (Erlangen, 
1855-58), in which, also, an exposition of 
the history is included. . The excellent 
works of Ward (Inquiry into the Founda¬ 
tion and History of the Law of Nations, 
etc.), and of Wheaton (History of the Law 
of Nations from the Earliest Times to the 
Treaty of Washington in 1842), are of the 
highest use to all who would study the 
science, as it ought to be studied as the off¬ 
shoot and index of a progressive Christian 
civilization. 

[See also Pbillimore, Com. Int. L.; Twiss, 
Law of Nations ; Maine ; Pomeroy ; Calvo ; 
Upton ; Wild man ; Hall; Halleck ; Davis, 
International Law ; Lawrence, Essays 
Mod. Int. L. ; Manning; Chitty, Laws of 
Nations; Snow, Lect. Int. Law ; Whart. 
Dig. Int. L.; Story; Wharton. Confl. Laws. 
For admirable collections of the bibliog¬ 
raphy of the subject see Snow and Davis, 
Int. L., and 1 Law Quar. Rev. 100.] 

Among the provisions of international 
law, we naturally start from those which 
grow out of the essence of the individual 
Btate. The rights of the state, as such, 
may be comprised under the term sover¬ 
eignty, or be divided into sovereignty, in¬ 
dependence, and equality ; by which lat¬ 
ter terra is intended equality of rights. 
Sovereignty and independence are two 
sides of the some property, and equal¬ 
ity of rights necessarily belongs to sover¬ 
eign states, whatever be their size or con¬ 
stitution ; for no reason can be assigned 
why all states, as they have the same pow¬ 
ers and destination in the system of 
things, should not have identically the 
same rights. States are thus, as far aa 
other states are concerned, masters over 
themselves and over their subjects, free to 
make such changes in their laws and con¬ 
stitutions as they may choose, and yet 
incapable, by any change, whether it be 
union, or separation, or whatever else, of 
escaping existing obligations. With regard 
to every state, international law only asks 
whether it be such in reality, whether it 
actually is invested with the properties of 
a state. With forms of government inter¬ 
national law has nothing to do. All forms 
of government, under which a state can 
discharge its obligations and duties to 
others, are, so far as this code is concerned, 
Equally legitimate. See Government ; 
Sovereignty. 

Thus, the rule of non-intervention in the 
affairs of other states is a well-settled prin¬ 
ciple of international law. In the European 
system, however, there 19 an acknowledged 
exception to this rule, and also a claim on 
the part of certain states to a still wider 
departure from the rule of non-interven¬ 
tion, which other states have not as yet 
admitted. See INTERVENTION. 

It is conceded that any political action 
of any state or states which seriously 
threatens the existence or safety of others, 
any disturbance of the balance of power, 
may be resisted and put down. This must 
be regarded as an application of the pri¬ 
mary principle of self-preservation to the 
affairs of nations. 

But while certain states claim a right to 
interfere in the internal affairs of others in 
order to suppress constitutional movements 
and the action of a people without its own 
sphere, this is as yet an unauthorized 
ground of interference. The plea here is, 
on the part of those states which have as¬ 
serted such a right, especially of Austria, 
Prussia, Russia, and at times of France, 
that internal revolutions are the result of 
wide-spread conspiracies, and if successful 
anywhere, are fatal to the peace and pros¬ 
perity of all absolute or non-constitution¬ 
al governments. The right, if admitted, 
would destroy by an international law all 
power of the people in any state over their 
government, and would place the smaller 
states under the tutelage of two or three of 
the larger. England has always protested 
against this enlargement of the right of 
interference, and France has established 
more than one revolutionary government 


in spite of it. See Intervention. 

In the notion of sovereignty is involved 
paramount exclusive jurisdiction within a 
certain territory. As to the definition of 
territory, international law is tolerably 
clear. Besides the land and water included 
within the line of boundary separating one 
state from another, it regards as terntory 
the coast-water to the distance of a marine 
league, and the portions of sea within lines 
drawn between headlands not very remote, 
or, in other words, those parts of the sea 
which are closely connected with a partic¬ 
ular country when it needs to defend it¬ 
self against attack. The high sea, on the 
other hand, is free, and so is every avenue 
from one part of the sea to another, which 
is necessary for the intercourse of the 
world. It has been held that rivers are 
exclusively under the jurisdiction of coun¬ 
tries through which they flow, so that the 
dwellers on their upper waters have no ab¬ 
solute right of passage to and from the sea; 
but practically, at present, all the rivers 
whion divide or run tnrough different states 
are free for all those who live upon them, 
if not for all mankind. It has been claimed 
that ships are territory ; but it is safer to 
say that they are under the jurisdiction of 
their own state until they come within 
that of another state. By comity, public 
vessels are exempt from foreign jurisdic¬ 
tion, whether in foreign ports or elsewhere. 
See High Seas ; Fauces Terr^e ; Navi¬ 
gable Waters. 

The relations of a state to aliens, espe¬ 
cially within its borders, come next under 
review. Here it cannot be affirmed that a 
state is bound, in strict right, to admit for¬ 
eigners into or to allow them transit across 
its territory, or even to hold intercourse 
with them. All this may be its duty and 
perhaps, when its territory affords the only 
convenient pathway to the rest of the world, 
or its commodities are necessary to others 
of mankind, transit and intercourse may 
be enforced. But, aside from these extreme 
cases, intercourse is only a duty, and not 
definable with precision, as is shown by 
the endless varieties of commercial treaties. 
It can only be said that the practice of 
Christian states is growing more and more 
liberal, both as regards admitting foreign¬ 
ers into their territories and to the enjoy¬ 
ment of those rights of person and property 
which the natives possess, and as regards 
domiciliating them, or even incorporating 
them, afterwards, if they desire it, into the 
body politic. See Alien ; Naturaliza¬ 
tion. 

[Formerly all criminals of one country 
who escaped into another were safe from 
pursuit. In modern times extradition trea¬ 
ties have been made providing for their re¬ 
turn, but extradition has been regarded as 
a matter of treaty, and not an international 
duty. Political offenders are not usually 
extradited. In Spain and the Spanish 
American States a legation may grant asy¬ 
lum to persons charged with offences, but 
this right is not allowed in other countries. 
Nor can ships of war, as a rule, grant asy¬ 
lum except possibly in cases of political of¬ 
fenders. French naval officers are given 
the right to refuse asylum under any cir¬ 
cumstances, but are forbidden to permit 
any pursuit or search of their vessels pro¬ 
vided a refugee is once given asylum; Snow, 
Int. Law 88. See 17 Law Mag. A Rev., 4th. 
93 ; Whart. Dig. Int. L. § 104 ; Extradi¬ 
tion ; Asylum ; Fugitive from Justice.] 

The multiplied and very close relations 
which have arisen between nations in 
modern times, through domiciled or tem¬ 
porary residents, have given rise to the 
question : What law, in particular cases 
involving personal status, property, con¬ 
tracts, family rights, and succession, shall 
control the decisions of the courts? Shall 
it be always the lex loci, or sometimes some 
other ? The answers to these Questions are 
given in private international law, or the 
conflict oflaw, as it is sometimes called,—a 
very interesting branch of law, as showing 
how the Christian nations are coming from 
age to age nearer to one another in their 
views of the private relations of men. See 
Conflict of Laws ; Lex Loci. 


INTERPLEADER 


Intercourse needs its agents. both those 
whose office it is to attend to the relations 
of state* and the rights of their country¬ 
men in general, and thoee who look after 
the commercial interests of individuals. 


The former share with public vessels, and 
with sovereigns travelling abroad, certain 
exemptions from the law of the land to 
which they are sent. Their persons are 
or dinar ily inviolate; they are not subject 
to foreign civil or criminal jurisdiction ; 
they are generally exempt from imposts; 
they have liberty of worship, and a certain 
power over their trains, who likewise share 
their exemptions. Only within five centu¬ 
ries have ambassadors resided permanently 
abroad—a change which has had an im¬ 
portant effect on the relations of states. 
Consuls have almost none of the privileges 
of ambassadors, except in countries beyond 
the pale of Christianity See Ambassador. 

Nations, like individuals, have the right 
of contracts, and their treaties are subject 
to the saute rules of interpretation and of 
morality which govern in municipal law. 
An interesting description of treaties are 
those of guaranty, by which sometimes a 
right of intervention in the affairs of other 
states is secured beforehand. 

But treaties may be broken, and all other 
rights invaded; and there is no court of 
appeal (except by arbitration) where wrongs 
done by states can be tried. The rights of 
self-defence and of redress now arise, and 
are of such importance that but for redress 
by force or war, and to prevent war, inter¬ 
national law would be a very brief science. 
The laws and usages of modern warfare 
show a great advance of the nations in 
humanity since the middle ages. The fol¬ 
lowing are among the leading principles 
and usages:— 

That declarations of war, ae formerly 
practised, are unnecessary ; the change in 
this respect being due chiefly to the inti¬ 
mate knowledge which nations now have, 
through resident ambassadors and in other 
ways, of each other’s movements and dis¬ 
positions. 

That at the opening of war the subjects 
of one hostile state within the territory of 
another are protected in their persons and 
property, and this notwithstanding it is 
conceded that by strict right such property 
is liable to confiscation. 


That war is waged between states, and 
by the active war agents of the parties, but 
that non-combatants are to be uninjured in 
person and property by an invading army. 
Contributions or requisitions, however, are 
still collected from a conquered or occupied 
territory, and property is taken for the uses 
of armies at a compensation. 

That combatants, when surrendering 
themselves in battle, are spared, and are to 
be treated with humanity during their cap¬ 
tivity, until exchanged or ransomed, 

Tlvat even public property, when not of a 
military character, is exempt from the 
ordinary operations of war, unless neces¬ 
sity requires the opposite course. 

That in the storming of inhabited towns 
great license has hitherto been given to the 
besieging party ; and this is one of the 
biota of modern as well as of ancient war¬ 
fare. But humane commanders avoid the 
bombardment of fortified totems as far as 


possible ; while mere fortresses may be as¬ 
sailed in any manner. 

The laws of sea-warfare have not as yet 
come up to the level of those of land-war¬ 
fare. Especially is capture allowed on the 


sea in cases where it would not occur on 
the land. Yet there are indications of a 
change in this respect; privateering has 
been abandoned by many states (the first 
article of the Declaration of Pans recites 
that “ Privateering is and remains abol¬ 
ished”), and there is a growing demand 
that all capture upon the sea, even from 
enemies, except for violation of the rules of 
contraband, blockade, and search, shall 
cease. See Capture ; Privateer. 

When captures are made on the sea, the 
title, by modern law, does not fully vest in 
the captor at the moment, but needs to 
P*w under the revision of a competent 
court. The captured vessel may be ran¬ 


somed on the sea, unless municipal law for¬ 
bids, and the ransom is of the nature of a 
safe-conduct. If a vessel is recaptured, or 
rescued from other perils, a compensation 
is due to the rescuer, which is called salv¬ 
age, which see. 

In modern international law, questions 
of neutrality play a great part. A neutral 
is one, strictly, who affords assistance to 
neither party ; for assistance afforded to 
both educe, in almost every case, would 
benefit one party and be of tittle use to the 
other. The neutral territory, on land and 
sea, must be untouohed by the war; and 
for all violations of this rule the neutral 
can take or demand satisfaction. 

The principal Liabilities of neutral trade 
are the following :— 

In regard to the nationality of goods and 
vessels, the rule, on the whole, has been 
that enemy’s goods were exposed to capture 
on any vessel, and neutral’s goods were safe 
on any vessel, and that the neutral vessel 
was not guilty for having enemy's goods on 
board. Owing to the declaration of the 
Peace of Paris in 1856, the humane rule 
that free shipe make free goods will no 
doubt become universal. 

Certain articles of especial use in war are 
called contraband, and are liable to cap¬ 
ture. But the list has been stretched by 
belligerents, especially by England, so as 
to include naval stores and provisions; and 
then, to cure the hardship of the rule, an¬ 
other—the rule of pre-emption—has been 
introduced. The true doctrine with regard 
to contraband seems to be that nothing can 
be no called unless nations have agreed so 
to consider it; or, in other words, that 
articles cannot become occasionally contra¬ 
band owing to the convenience of a belli¬ 
gerent. See Contraband. 

An attempt of a neutral ship to enter a 
blockaded place is a gross violation of 
neutrality ; and, as in cases of contraband 
trade the goods, so here the guilty vessel is 
confiscated. But blockade must exist in 
fact, and not alone upon paper, must be 
made known to neutrals, and, if discon¬ 
tinued, must be resumed with a new notifi¬ 
cation. See Blockade. 

To carry out the rights of war, the right 
of search is indispensable ; and such search 
ought to be submitted to without resistance. 
Search is exclusively a war right, excepting 
that vessels in peace can be arrested near 
the coast on suspicion ot violating revenue 
la Vs, and anywhere on suspicion of piracy. 
The slave trade, not being piracy by the law 
of nations (though it is piracy by statute in 
the United States, Great Britain, and other 
countries), vessels of other nations cannot 
be searched on suspicion of being engaged 
in this traffic. And here comes in the ques¬ 
tion which has agitated the two leading 
commercial states of Christendom : How 
shall it be known that a vessel is of a nation¬ 
ality which renders search unlawful ? The 
English claim, and justly, that they have a 
right to ascertain this simple fact by deten¬ 
tion and examination; the United States 
contend that if in so doing mistakes are 
committed, compensation is due, and to this 
England has agreed. See Belligerency ; 
Insurgency ; Sea ; Three Mile Limit ; 
Rivers ; Exterritoriality ; Piracy ; Na¬ 
tionality ; Naturalization ; Treaties ; 
Rep risal ; Retorsion ; Pacific Blockade* 
War; Privateers; Truce ; Postliminium * 
Uti Possidetis ; Neutrality ; Search ; 
Prize ; Political Crime ; Sovereign ; 
Surrender; Suzerainty; Flag.Interna 
honal Private Law-; international Pub 
lic Law. 

INTERNATIONAL MILITARY 
COMMISSION. A conference of most of 
the European powers held at St. Petersburg 
in 1868 which drew up the famous Declara¬ 
tion of St. Petersburg prohibiting the uae in 
war of explosive or inflammable bullets. 
Bordwell, Law of War, p.p. 87, 88. 

INTERNATIONAL PRIVATE 

LAW, The law of nations is divided into 
two branches, (1) public international law, 
which regulates tne political relation of 
nation to nation j ana (2) . private inter¬ 
national law, which, though based upon the 


first, regulates the reciprocal and personal 
relations of the inhabitants of different states. 
International private law is a system of rules 
established by the comity of nations for the 
prevention of conflict of laws. 

Connection between International 
Private Law and Public. Rules concern¬ 
ing the purely private relations of indi¬ 
viduals, and which relate to rights depending 
upon the law of one state whose enforcement 
may be forbidden in the court of another, 
can only be connected with international 
law proper by virtue of the fact that the 
tacit consent which upholds the system of 
reciprocal concessions is a part of the code 
regulating the intercourse of nations. The 
law of the state actually enforced within 
the territory of another is national law ; the 
rule by virtue of which it is so enforced is 
an international rule. In that way only in 
international private law, whose province 
it is to prevent conflict in matters of purely 
individual right, connected with inter¬ 
national public law which is strictly confined 
to the relation of states with states. Taylor, 
lnt. Law 153, 209. See Comity. 

INTERNATIONAL PUBLIC 
LAW. See International Private Law. 

INTERNATIONAL REGULA- 

TION. A regulation which belongs to 
t hat class of laws which concern the exterior 
relation of this whole nation with other 
nations and governments. 92 U. S. 273. 

INTERNATIONAL RULES OF 
NAVIGATION. See Navigation Rules. 

INTERNTTNCIO. A Papal minister of 
the second order, accredited to minor states 
where there is no nuncio <q. t?.). 

INTERPELLATE. To question im¬ 
peratively, as a minister or other executive 
officer, in explanation of his conduct; 
generally on the part of a legislative body. 
Webster. 


INTERPLEAD. To discuss or try a 
point incidentally arising, before the prin¬ 
cipal cause can be determined, by making 
the parties concerned litigate it between 
them. 


i wtbrp t.ead er. In Practice. A 
proceeding in the action of detinue, by 
which the defendant states the fact that 


the thing sued for is in his hands, and that 
it is claimed by a third person, and that 
whether suoh person or the plaintiff is en¬ 
titled to it is unknown to the defendant, 
and thereupon the defendant prays that a 
process of garnishment may be issued to 
compel suoh third person so claiming to be¬ 
come defendant in his stead. 3 Reeve, 


Hist. Eng. Law c. 23; Mitf. Eq. PI. 141; 
Story, Eq. Jur. § 800 ; Beach, Mod. Eq. Pr. 
141. Interpleader is allowed to avoid in¬ 
convenience ; for two parties claiming ad¬ 
versely to each other cannot be entitled to 
the same thing ; Brooke, Abr. Inter - 
pleader 4; hence the rule which requires 
the defendant to allege that different parties 
demand the same thing. 

If two persons sue the same person in de¬ 
tinue for the thing, and both actions are 
depending in the same court at the same 
time, the defendant may plead that fact, 
produce the t hing {e, g. a deed or charter) 
m court, and aver his readiness to deliver 
it to either as the court shall adjudge, and 
thereupon pray that they may interplead. 
In such a case it has been settled that the 


plaintiff whose writ bears the earliest teste 
has the right to begin the interpleading, 
and the other will be compelled to answer; 
Brooke, Abr. Interpleader, 2. 

For the law in regard to interpleader in 
equity, see Bill op Interpleader. 

Under the Pennsylvania practice, when 
goods levied upon by the sheriff are claimed 
by a third party, the sheriff takes a rule of 
interpleader on the parties, upon which, 


when made absolute, a feigned issue is 
framed, and the title to the goods is tested. 
The goods, pending the proceedings, remain 
in the custody of the defendant upon the 
execution of a forthcoming bond. 
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INTERPOLATION. In Civil Law. 

The act by which, in conseouence of an 
agreement, the party bound declares that 
he will not be bound beyond a certain time. 
Wolff, Inst. Nat. § 752. 

In the case of a lease from year to year, 
or to continue as long as both parties please, 
a notice given by one of them to the other 
of a determination to put an end to the con¬ 
tract would bear the name of interpolation. 

INTERPRETATION. The discovery 
and representation of the true meaning of 
any signs used to convey ideas. LieDer, 
Leg. and Pol. Hermeneutics. 

Tne '* true meaning ” of any signs is that 
meaning which those who used tnem were 
desirous of expressing. A person adopting 
or sanctioning them “ uses * them as well as 
their immediate author. Both parties to 
an agreement equally make use of the signs 
declaratory of that agreement, though one 
only is the originator, and the other may 
be entirely passive. The most common 

X s used to convey ideas are words. 

en there is a contradiction in signs in¬ 
tended to agree, resort must be had to con¬ 
struction,—that is, the drawing of conclu¬ 
sions from the given signs, respecting ideas 
which they do not express. Construction 
is usually confounded with interpretation ; 
and in common use, construction is gen¬ 
erally employed in the law in a sense that is 
properly covered by both, when each is 
used in a sense strictly and technically cor¬ 
rect ; Cooley, Const. Lim. 49. A distinc¬ 
tion between the two, first made in the 
Leg. and Pol. Hermeneutics, has been 
adopted by Greenleaf and other American 
and European jurists. Hermeneutics in¬ 
cludes botn. See Construction. 

Close interpretation (interpretatio re- 
stricta) is adopted if just reasons, connected 
with the formation and character of the 
text, induce us to take the words in their 
narrowest meaning. This species of inter¬ 
pretation has generally been called literal, 
Dut the term is inadmissible. Lieber, 
Herm. 66. 

Extensive interpretation (interpretatio 
extensiva, called, also, liberal interpreta¬ 
tion) adopts a more comprehensive signifi¬ 
cation of the word. 

Extravagant interpretation (interpretatio 
excedens ) is that which substitutes a mean¬ 
ing evidently beyond the true one: it is, 
therefore, not genuine interpretation. 

Free or unrestricted interpretation (inter¬ 
pretatio soluta) proceeds simply on the 
general principles of interpretation in good 
faith, not bound by any specific or superior 
principle. 

Limited or restricted interpretation (in¬ 
terpretatio limitata) is when we are influ¬ 
enced by other principles than the strictly 
hermeneutic ones. Emesfci, Jnstitutio Jn- 
terpretis. 

Predestined interpretation (interpretatio 
predeetinata) takes place if the interpreter, 
laboring under a strong bias of mind, 
makes the text subservient to his precon¬ 
ceived views or desires. This includes 
artful interpretation (interpretatio vafcr), 
by which the interpreter seeks to give a 
meaning to the text other than the one he 
knows to have been intended. 

The civilians divide interpretation into :—- 
Authentic (interpretatio authentica\ 
which proceeds from the author himself. 

Usual (interpretatio usualis), when the 
interpretation is on the ground of usage. 

Doctrinal (interpretatio doetrinalis), 
when made agreeably to rules of science. 
Doctrinal interpretation is subdivided into 
extensive, restrictive, and declaratory : ex¬ 
tensive, whenever the reason of a proposi¬ 
tion has a broader sense than its terms, and 
it is consequently applied to a case whioh 
had not been explained ; restrictive, when 
the expressions nave a greater latitude thjm 
the reasons; and declaratory, when the 
reasons and terms agree, but it is neces¬ 
sary to settle the meaning of some term or 
terms to make the sense complete. 

The following are the elementary princi¬ 
ples and rules of interpretation and con¬ 
struction, which are here given together on 
account of their intimate connection and 


the difficulty of separating them. 

There can be no sound interpretation 
without good faith and common sense. 
The object of all interpretation and con¬ 
struction is to ascertain the intention of 
the authors, even so far as to control the 
literal signification of the words; for verba 
ita sunt intelliaenda ut res magis valeat 
quam pereat. Words are, therefore, to be 
taken as those who used them intended, 
which must be presumed to be in their 
popular and ordinary signification, unless 
there is some good reason for supposing 
otherwise, as where technical terms are 


one only is agreeable to the law, that one 
must prevail; Cowp. 714 ; when they are 
inconsistent with the evident intention, 
they will be rejected ; 2 Atk. 32 ; when 
words are inadvertently omitted, and the 
meaning is obvious, they will be supplied 
by inference from the context, see 64 
N. W. Rep. (Minn.) 933. When language is 
susceptible of two meanings, one of which 
woula work a forfeiture, while the other 
would not, the latter must prevail: 71 Wis. 
177. 

In Constitutions. The following prin¬ 
ciples governing the construction of state 
constitutions are laid down by Judge Cool¬ 
ey. The construction must be uniform 
and unvarying ; 13 Mich. 138 ; 19 How. 893 ; 
and sensible, so as to effectuate the legisla¬ 
tive intention, and, if possible, avoid an 
unjust or absurd conclusion ; 144 U. S. 47. 
The object of construction is to give effect 
to the mteDt of the people in adopting it; 
this inteDt is to be founa in the instrument 
itself; Miller, Const. U. S. 100; Ordron. 
Const. Leg. 676 ; 2 Hill, N. Y. 35. The whole 
is to be examined with a view to arriving 
at the true intention of each part; it is not to 
be supposed that any words have been em¬ 
ployed without occasion, or without intent 
that they should have effect as part of the 
law; if different portions should seem to 
conflict, the courts should harmonize them, 
if practicable, and should lean in favor of a 
construction which will render every word 
operative, rather than one which may 
make some idle and nugatory ; 8 W. Va. 
320 ; 2 Paine 684 ; 27 Wise. 478. It must 
be presumed that words have been em¬ 
ployed in their natural and ordinary mean¬ 
ing ; 9 Wheat. 188 ; but technical words 
are presumed to have been employed in 
their technical sense. See Cooley, Const. 
Lim. ch. iv. Where two provisions of a con¬ 
stitution are irreconcilably repugnant, that 
which is last in order or time and local 
position will prevail; 7 Ind. 670. 

In Statutes. In oonst ruing written 
laws, it is the intent of the law-giver which 
is to be enforced; this intent is found in 
the law itself. The first resort is to the 
natural significance of the words employed, 
in their oraer of grammatical arrangement; 

7 N. Y. 9, 97 ; Cooley, Const. Lim. 70 ; 180 
U. S. 670 ; 60 Ill. 86. The whole law is to be 
examined, with a view to arrive at the true 
intention of each part; Co. Litt. 881 a. It 
is a general rule, in the construction of 
writings, that a general intent appearing, 
it shall control the particular intent; but 
a particular intent plainly expressed in one 
place must sometimes prevail over a gen¬ 
eral intent deduced from other parts of the 
writing ; 6 Tex. 441. 

Where a law Is expressed in plain and 
unambiguous terms, whether those terms 
are general or limited, the legislature 
should be intended to mean what they have 
plainly expressed, and consequently no 
room is left for construction; 180 U. S. 
671 ; 99 id. 72; 2 Crunch 899. Statutes 
should reoeive a sensible construction, such 
as will effectuate the legislative intention, 
and, if possible, so as to avoid an unjust or 
absurd conclusion ; 144 U. S. 47. 

Penal statutes must be strictly inter¬ 
preted ; remedial ones liberally; 1 Bla. 
Com. 88 ; 6 W. dt 8. 276 ; 8 Taunt. 877 ; see 
120 U. S. 678; 184 id. 024; and generally, 
in regard to statutes, the construction given 
them in the country where they were en¬ 
acted will be adopted elsewhere. Though 


penal statutes are to be strictly construed, 
yet the intention of the legislature must 
govern ; 184 U. 8. 624. 

Statutes should be so construed, if prac¬ 
ticable, that one section will not destroy 
another, but explain and support it: 147 
U. S. 242. 

The change of conditions as well as of the 
meaning of words in their ordinary use fre¬ 
quently creates difficulties in the applica¬ 
tion of statutes which in England lea to the 
passage, in 1889, of the stat. 52 and 53 Viet, 
c. 63, known as the General Interpretation 
Act, which was intended to cover the whole 
subject of statutory interpretation. A syn¬ 
opsis of its provisions, together with an 
instructive collation of words having a 
marked difference in their ordinary and 
judicial meaning, will be found in Ordro- 
□aux, Const. Leg. c. xi. In this country 
the subject is not so comprehensively 
treated, but there will usually be found in 
the general statutes of each state a chapter 
defining the meaning of certain words as 
used in the statutes. 

In the exposition of statutes and constitu¬ 
tions, every word is to be expounded in its 
plaiD, obvious, and common sense, unless 
the context furnishes some ground to control, 
qualify, or enlarge it, and there cannot be 
imposed upon the words any recondite 
meaning or any extraordinary gloss. 253 
U. S. 398, quoting 1 Story, Const. § 451 ; 
130 U. S. 662. 

Unless the contrary appears, statutory 
words are presumed to be used in their 
ordinary and usual sense, and with the 
meaning commonly attributable to them. 
250 U. S. 381. 

The language of a statute is to be inter- 

K reted in the light of the particular matter in 
and and the object sought to be accom¬ 
plished as manifested by other parts of the 
ict, and words used may be qualified by 
their surroundings and connections. 203 
U. S. 76. Though in actions of slander, 
words were formerly construed in the 
mildest sense that they would admit, they 
are now to be taken according to their 
ordinary import and meaning. 1 Dali. (U. 
S.) 114. Where a criminal statute does not 
define a word used therein, its etymology 
must be considered and its ordinary meaning 
applied. 241 U. S. 73. 

When several words are followed by a 
clause which is applicable as much to the 
first and other words as to the last, the 
clause should be read as applicable to all. 
253 U. S. 34S. 

In Contracts. There must always be 
reference to the surrounding circumstances 
and the object the parties intended to 
accomplish ; 116 Ind. 60; 77 Ga. 36; and 
when the language is indefinite or am¬ 
biguous and of doubtful construction, the 
practical interpretation by the parties is of 
great weight, if not controlling ; 122 U. S. 
121. Where there was a doubt as to the 
nature of a contract, the court adopted its 
view of it, and held that even if the mean¬ 
ing were doubtful, the court would follow 
the interpretation put upon it by both parties 
in good faith; 74 Fed. Rep. 183. Impos¬ 
sible things cannot be required. The sub- 
jeot-matter and nature of the context, or 
its objects, causes, effects, consequences, 
or precedents, or the situation of the 
parties, must often be consulted in order to 
arrive at their intention, as when words 
have, when literally construed, either no 
meaning at all or a very absurd one. The 
whole of an instrument must be viewed 
together and not each part taken separately; 
and effect must be given to every part, if 
possible; 37 Minn. 338. Assistance must 
be sought from the more near before pro¬ 
ceeding to the remote. When one part is 
totally repugnant to the rest, it will be 
stricken out; but if it is only explanatory, 
it will operate as a limitation. Reference 
to the lex loci or the usage of a particular 
plaoe or trade is frequently necessary in 1 
order to explain the meaning; 2 B. « P. 
164; 8 Stark. Ev. 1086 ; 16 S. & R. 126. A 
court of law should read a written contract 
according to the obvious intention of the 
parties, in spite of clerical errors or omis- 
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sioos which can be corrected by penning 
the whole instrument; M N. J. L 183 ; 16 
Or 988. 

In the construction of a aontract it is 
proper to consider the ooviree of dealing 
between the parties, and the construction 
they had br their actions put on previous 
contracts between them of the same 
general character ; 156 Pa. 32; 12 U. S. 
Apo. 198 ; 44 Ill. App. 627 ; 8 Miac. Rep. fll; 
80 red. Rep. 764; 134 U. S. 605. 

Words spoken cannot vary the terms of a 
written agreement; they may overthrow 
it. Words spoken at the time of the 
TTk»Ving of a written agreement are merged 
m the writing; 6 Co. 96 ; 2 B. & C. 684 ; 

4 Taunt 77V. Where there is a latent am¬ 
biguity which arises only in the application 
and does not appear upon the face of the 
instrument, it may be supplied by other 
proof ; tvrfwura latent verifica- 

nonc wppletur: 1 Dali. 426 ; 3 S. & R. 609. 

The rule that an agreement is to be con- 1 
strued most strongly against the party 
benefited can only be applied in doubtful 
caaes ; 125 U. S. 260; and when other rules 
of interpretation fail; 11 Col. 50. The 
more the text partakes of a solemn com¬ 
pact, the stricter should be its construc¬ 
tion. 

General expressions used in a contract ait. 
controlled by the special provisions therein. 
In agreements relating to real property, the 
lex re i titce prevails, in personal contracts 
the lex loci contractus, except when they 
are to be performed in another country, 
and then the law of the latter place governs; 

2 Mass. 88 ; 1 Pet. 317; Story, Confl. Laws 
§ 242 ; 4 Cow. 410, note ; 2 Kent 39, 457. 
When there are two repugnant clauses in 
a deed, which cannot stand together, the 
first prevails. With a will the reverse is 
the case. In all instruments the written 
part controls the printed, if the two are 
inconsistent; 78 Hun 23 ; 13 Gray 37 ; 150 
U. S. 312 ; 25 Neb. 849 ; 62 Mich. 546 ; 84 
Ala. 109 ; when a contract is embodied in 
several instruments, its true meaning is to 
be ascertained from a consideration of all 
the instruments and their effect upon each 
other ; 24 Fla, 560 ; 98 Mo. 315 ; 86 Ky. 141; 
41 Kan. 763. 

In addition to the above rules, there are 
many presumptions of law relating to 
agreements, such as, that the parties to a 
simple contract intend to bind their per¬ 
sonal representatives ; that where several 
parties contract without words of severalty, 
they are presumed to bind themselves 
jointly; that every grant carries with it 
whatever is necessary to its enjoyment; 
when no time is mentioned, a reasonable 
time is meant; and other presumptions 
arising out of the nature of tne case. It is 
the duty of the court to interpret all writ¬ 
ten instruments; see 10 Maas. 384 ; 3 Cra. 
180; 3 Rand. 586; 10 U. S. App. 352 ; 7 
Misc. Rep. 710; 150 Pa. 8; written evi¬ 
dence ; 2 Watts 347; and foreign laws; 1 
Pa. 388; and where the terms of a parol 
agreement arj shown without any conflict 
of evidence : 47 Mo. App. 1 ; 114 Mo. 55 ; 155 
Pa. 67 ; contracts are to be construed liber¬ 
ally in favor of the public, when the sub¬ 
ject-matter concerns the interests of the 
public 138 ; U. S. 1. 

See Construction ; In Mjtiori Sensu. 
See Title or Act. etc. ; Us* or Word;Con- 
temporaneous Construction ; General 
Words ; Liberal. 


interpretation clause, a 

clause frequently inserted in Acts of Par¬ 
liament, declaring the sense in which cer¬ 
tain words used therein are to be under¬ 
stood. Moz. & W. 

A section ol a statute which defines the 
m e a ning or certain words occurring fre¬ 
quently in the other sections. R. A L. Diet. 

INTERPRETER. One employed to 
make a translation. 

An interpreter should be sworn before he 
translates the testimony of a witness ; 4 
Mass. 81 ; 5 id. 219 ; 2 Caines 155. 

A person employed between an attorney 
and a client to act as interpreter is con¬ 
sidered merely as the organ between them, 


and is not bound to testify as to what he 
has acquired in those confidential commun¬ 
ications ; 1 Pst. C. C. 806; 4 Munf. 278 ; 
8 Wend. 887. 


Communications made to an interpreter 
are not hearsay when he translates and 
communicates wh^t has been said to him, 
and the party to whom it is made may 
testify to it; 50 Minn. 91. Conversations 
carried on through an interpreter may be 
shown by either party thereto or a third 
person who hears it. Its weight only and 
not its competency being affected thereby; 
107 Mass. 898. 


■ pi' rlCR.R'K fl-NPM (Lat.). The period, 
in case of an established government, 
whioh elapses between the death of a sover¬ 
eign and the accession of another, is called 
interregnum. The vacancy which occurs 
when there is no government. 

jjn TERROGATOIRE. In French 
Law. An aot, or instrument, which con¬ 
tains the interrogatories made by the judge 
to the person accused, on the facts which 
are the object of the accusation, and the 
answers of the accused. Pothier, Proo. 
Crim. s. 4, art- 2, § 1. 

INTERROGATORIES. Material and 

pertinent auestions in writing, to necessary 
points, exhibited for the examination of 
witnesses or persons who are to give testi¬ 
mony in the cause. 

They are either original and direct on 
the part of him who produces the wit¬ 
nesses, or oross and counter, on behalf of the 
adverse party, to examine witnesses pro¬ 
duced on the other side. Either party, 
plaintiff or defendant, may exhibit original 
or croes interrogatories. 

The form which interrogatories assume 
is as various as the minds of the persons 
who propound them. They should be as 
distinot as possible, and capable of & defi¬ 
nite answer; and they should leave no 
loop-holes for evasion to an unwilling wit- 
neffl. Care must be observed to put no 
leading questions in original interroga¬ 
tories, for these always lead to inconven¬ 
ience ; and for scandal or impertinence 
interrogatories will, under certain oir- 
cumstances, be suppressed. See Willis, Int. 
paMim ; Gresl. Eq. Ev. pt. 1, c. 3, s. 1; 
Viner, Abr. ; Hind. Ch. Pr. 817 ; 4 Bouvier, 
Inst. n. 4419 et aeq, ; D&niell, Ch. Pr. 

INTERRUPTION. The effect of some 
act or circumstance which stops the course 
of a prescription or aet of limitations. 8 
Bligh, N. 8. 444; 4 M. & W. 497. 

Civil interruption is that whioh takes 
place by some judicial act. 

Natural interruption is an interruption 
in fact. 4 Mas. 404; 2 Y. & J. 280. See 
Easements; Limitations; Prescreftton. 

In Scotch Law. The true proprietor’s 
claiming his right during the course of 
prescription Bell, Diet. 

INTERSECTION. The point of inter¬ 
section of two roads is the point where 
their middle lines intersect. 78 Pa. 127; 74 
id. 259. 

INTERSTATE. “Interstate,” as used 
in a state tax statute, can fairly be con¬ 
structed as including all commerce other 
than “intrastate” when the evident purpose 
is to tax only the earnings subject to state 
taxation. 232 U. 8. 577. 


INTERSTATE COMMERCE. Com¬ 
prehends all commercial intercourse between 
different States and all the component parts 
of that intercourse, and is not confined to 
transportation from one State to another. 
Where goods in one State are transported 
into another for purposes of sale the com¬ 
merce does not end with the transportation, 
but embraces as well the, sale of the goods 
after they reach their destination and while 
they are in the original packages. 12 Wheat. 
(U. S.) 446. Where goods are purchased in 
one State for transportation to another the 
commerce includes the purchase quite as 
much as it does the transportation. 196 
U. S. 143. Commerce is a term of the 
largest import. It comprehends intercourse, 
for the purposes of trade in any and all its 


forms, including the transportation, pur¬ 
chase, sale, ana exchange of commodities. 
91 U. S. 280. Buying and selling and the 
transportation incidental thereto constitute 
commerce. 128 U. S. 20. See also, 175 
U. 8. 241. 

Intercourse for the puroose of trade in any 
and all its forms, including transportation, 
purchase, sale, and exchange of commodities, 
between the oitisens of different states. 171 
U. S. 567, quoting 61 U. 8. 275. Subject, by 
the Constitution, to the exclusive regulation 
of Congress, whose enactments in regard 
to it are administered and enforced by the 
Interstate Commerce Commission ( q. v.). 3 
Moore, Carriers, 2nd ed., 1768, 1759. See 
Carrier ; Commerce ; Discrimination ; 
Interstate Commerce Act. 


INTERSTATE COMMERCE ACT. 

An act of Congress, passed in 1887, for the 
purpose of regulating interstate commerce, 
and creating a commission, known as the 
Interstate Commerce Commission, charged 
with the administration and enforcement of 
the act and all later amendments to it. The 
principal objects of the act were “to secure 
just and reasonable charges for transporta¬ 
tion ; to prohibit unjust discriminations in 
the rendition of like services under similar 
conditions and circumstances; to prevent 
undue and unreasonable preferences to per¬ 
sons, corporations, or localities; to inhibit 
greater compensation for a shorter than for 
a longer distance over the same line ; and to 
abolish combinations for the pooling of 
freights.” 3 Moore, Carriers 2na ed., 1759. 
See Interstate Commerce ; Interstate 
Commerce Commission ; Discrimination ; 
Commerce ; Hepburn Act. 

The Interstate Commerce Act embraces 
the whole field of interstate commerce; it 
does not exempt such foreign commerce as 
is carried on a through bill of lading, but in 
terms applies to the transportation of 
property shipped from any place in the 
United States to a foreign country and 
carried from such place to a port of tranship¬ 
ment. 209 U. S. 57. 

The Interstate Commerce Act was in¬ 
tended to afford an effective and compre¬ 
hensive means for redressing wrongs result¬ 
ing from unjust discrimination and undue 
preference, and to that end placed upon 
carriers the duty of publishing schedules of 
reasonable and uniform rates. 204 U. S. 
426. 

INTERSTATE COMMERCE 
COMMISSION. A commission created 
by the Interstate Commerce Act {q. v.) of 
1887, charged with the administration and 
enforcement of the Act and all subsequent 
amendments. It consisted originally of five 
members to be appointed by the President 
for terms ranging from two to six years ; 
enlarged in 1906 to seven members, with 
terms of seven years each. It has no 
legislative powers, and no judicial power, 
except of a quasi judicial nature, but is 
simply an administrative board exercising 
administrative powers. 3 Moore, Carriers 
2nd ed., 2068, 2096, 1759, 1760. See 

Interstate Commerce; Interstate Com¬ 
merce Act. 


The Constitution of the United States, Art. L, Sec.' 
8 , gives to Congress the power “ to regulate com¬ 
merce with foreign nations and among the several 
Btates and with the Indian tribes." Tne Interstate 
Commerce Act was passed on February 4th, and 
took effect on April 5th, 1887. It was amended March 
2, 1880 ; February 10, 18G1 ; February 8, 1896 ; aup- 

B lementary acts were passed February 11,1893; 

[arch 2, 1893 ; August 7, 1888. It applies to all com¬ 
mon carriers “ engaged in the transportation of 
passengers or property wholly by railroad or partly 
by railroad ana partly by water, when both are used 
under a common control, management, or arrange¬ 
ment for a continuous carriage or shipment," be¬ 
tween states or states and territories; between 
states or territories and the District of Columbia ; 
between places in the United States and any adja¬ 
cent foreign country ; between places In the United 
Staten when any part of the transportation la 
through an adjacent foreign country ; and to trans¬ 
portation of property from any place In the United 
States to a foreign country which is carried from 
such place to a port of transshipment, and to prop¬ 
erty snipped from a foreign country to any place in 
the United States, and carried to such place from a 
port of entry, either In the United States or an ad¬ 
jacent foreign country. It does not apply to tba 
transportation of pereons or property, etc., wholly 
within a state and not shipped to or from a foreign 
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comparison of rdfttire locations, natural 
and acquired advantages, of the reasonable¬ 
ness of ohanres per « and in their relations 
to other roads or lines which serve compet¬ 
ing localities, and consideration of all the 
facts and circumstannee which affect rates 
to different communities ; 6 I. C. Rep. 468, 
The act is for the protection of the pub¬ 
lic onlv ; 2 I. C. Rep. 187; 8. c. 8 I, C. C. 
R. 881.' 

The mere circumstance that there is in a 

S ’ran case a preference does not, of itself, 
ow that such preference is unreasonable; 
5 I. C. Rep. 686 (C. C. of A.); B. a 74 Fed. 
Rep. 715. See Dmcbuiihation. 

Evidence that the rates on a certain 
commodity are higher in certain cases 
than certain other rates, and that they 
produce a large revenue to the carrier, does 
not make a prima facie case that they are 
unreasonable. The reasonableness must be 
determined by an examination of the whole 
subject; 2 I. C. Rep. 168. The fact that a 
road earns little more than operating ex¬ 
penses is not to be overlooked in nxing 
rates, but it cannot be made to justify 
grossly excessive rates. Wherever there 
are more roads than the business, at fair 
rates, will remunerate, they must rely 
upon future earnings for the return of in¬ 
vestments and profits ; 2 I. C. Rep. 289. 

There is nothing in the act requiring 
connecting lines of interstate earners to 
make through routes and through rates 
with one connecting line because it has 
done so with another ; 37 Fed. Rep. 567. 

The relative fairness of a rate is not de¬ 
termined alone by its being low. Low rates 
to one place may not be just if still lower 
rates are given to another place: 2 I. C. 
Rep. 187. The legitimate interests of car¬ 
rying companies, as well as of traders and 
shippers, should be considered in determin¬ 
ing the lawfulness of rates under the act. 
Ocean competition may constitute a dis¬ 
similar condition, and conditions which 
exist beyond the seaboard of the United 
States can be legitimately regarded for the 
purpose of justifying a difference in rates 
charged by railroads between import and 
domestic traffic; 5 I. C. Rep. 405 ; 8. c. 
162 U. S. 197. 

Trade centres are not, as a matter of 
tight, entitled to have more favorable rates 
than the smaller towns for which they 
form distributive centres ; and carriers may 
give the smaller places rates as favorable 
as the larger ones ; when the rates are im¬ 
partial in themselves as between large and 
small towns, the fact that one large centre 
may have an advantage over another in the 
business of the small places does not make 
out a case of undue preference. Impartial 
rates are not 'rendered illegal by their effect 
upon the business of localities ; 2 I. C. Rep. 
32; that rates should be fixed in inverse 
proportion to the natural advantages of 
competing towns with the view of equal¬ 
ising 1 ‘ commercial conditions ” is at va¬ 
riance with justice; 4 I. C. Rep. 65 ; 7 id. 
180. A through rate does not unjustly dis¬ 
criminate against an intermediate point 
because less proportionally than the rate 
from such point to the common destina¬ 
tion ; 2 I. C. Rep. 398. 

A railroad company is under special obli- 

f ation to give reasonable rates for its local 
us in ess. It may accept busmens from 
other carriers on through rates which, 
when divided between them, will give to 
any one of them for its division less fr.Han 
its own local rates; 2 I. C. Rep. 414. 

Through transportation over connecting 
lines is favored by the act, and the rate is 
correctly adjusted upon the distance 
through, and not upon tne shorter distances 
over, the several lines; 8 I. C. Rep.460. 
While the question of distance is important 
in establishing rates, it is not an absolute 
and unconditional, right from which a de¬ 
parture may not be justified by other con¬ 
siderations. The public benefits,'the great¬ 
er volume of business warranting Towei 
rates to all, and the force of competition 
may furnish reasons that outweigh a 
of tight founded merely on geographical 
considerations; 2 I. C. Rep. 486. Bee id. 
604. 


When rates are on their face dispropor¬ 
tionate or relatively unequal, the burden is 
on the carrier to justify them ; 2 I. C. Rep. 
604. In determining rates on a short local 
line, where the cost of service is great, 
owing to steep grades, sparse population, 
and light traffic, such Ciroumstances should 
have much controlling weight. This rule 
was applied where a road existing under 
such conditions was charged with unjuBt 
rates in transporting oil, as compared with 
the ooet of piping it to the same point; 2 I. 
O. Rep. 298. 

Ordinarily there is no better measure of 
railroad service in carrying goods than 
distance, though it is not always control¬ 
ling. And where the rates for carrying 
freight from a certain territory over one 
road are considerably greater than the rates 
charged by another road from neighboring 
territory to the same place, the higher rates 
will be held excessive ; 2 I. C. Rep. 609. 
Greater compensation in the aggregate for 
the shorter, than for the longer, haul over 
a direct Line is unlawful; 6 L C. Rep. 861. 

Mileage, while a circumstance to be con¬ 
sidered with the conditions in fixing rates, 
is by no means controlling or the most 
important; 5 I. C. Rep. 656 (C. C., M. D. of 
Tenn.). 

There may be cases in which a carrier 
legitimately engaged in serving some ter¬ 
ritory is compelled by sonic new and aggres¬ 
sive competition to reduce normal and 
reasonable rates, to retain business on its 
line, and where corresponding reductions 
at points not affected, or less affected, by 
such competition, might be unreasonable. 
But when a carrier voluntarily enters a 
field of competition where, by reason of a 
disadvantageous route, or the rigor of the 
competitive conditions, remunerative rates 
cannot be charged, and its service to a 
portion of its patrons is unprofitable, it ac¬ 
cepts the legal obligation that its service 
shall be impartial to all who sustain similar 
relations to the traffic, and for whom the 
service itself is not substantially dissimilar ; 
8 I. C. Rep. 115. Where there has been a 
consolidation of competing lines that have 
formerly served the same territory in com¬ 
petitive traffic to the same market, the 
consolidated lines cannot deprive the public 
of fair competition, nor give oppressive dis¬ 
crimination with a view to its own interest; 
8 I. C. Rep. 162. 

In fixing reasonable rates on such articles 
as food products, the operating expenses, 
bonded debt, fixed chargee, dividends on 
the stock and other necessary expenses are 
all to be considered, but the claim that any 
particular rate is to be measured by these 
as a fixed standard, below which the rate 
cannot lawfully be reduced, is subject to 
Borne qualifications, one of which is that 
these obligations must be actual and in 
good faith ; 37 Fed. Rep. 567 : nor, on the 
other hand, can these rates be so limited 
that the shipper may, in all cases, realize 
actual cost of production ; 3 I. C. Rep. 03 ; 
S. c. 4 I. C. C. K. 48; in the carriage of great 
staples which supply an enormous business, 
and which in market value and actual cost 
of transportation are among the cheapest 
articles of commerce, rates yielding only 
moderate profit to the carrier are both 
necessary and justifiable; id. 

The fact that one company controls par¬ 
allel lines affords no warrant for giving 
superior advantages to the patrons of one 
line and denying similar advantages to 
those of the other line ; 1 I. C. RepTloS. 

Ordinarily no adequate reason exists for 
a difference in rates for a solid carload of 
one kind of freight from one oonsignor and 
a like carload from the same point to the 
same destination consisting of freight from 
more than one consignor to one consignee, 
etc., and such differenoe is not justified by 
the difference in the cost of handling : 2 I. 
C. Rep. 742. 

The Commission him no power to re¬ 
quire the adoption of rates on a uniform 
and equal mileage basis ; 2 I. C. Rep. 9. 

The expense of carrying fruit, etc., from 
Jersey City, the railroad terminal, to New 
York, may be added to the rate charged to 
the latter place; 6 I. C. Rep. 295. As to 


the effect of free cartage at terminals, see 
167 U. 8. 683. 

Party-rate tickets are not commutation 
tickets, and when party rates are lower than 
the fare for single passengers they are 
illegal; 2 I. C. Rep. 729. A sale of mileage 
tickets to commercial travellers, and a 
refusal to sell to other passengers exoept 
at a higher rate, is unjust discrimination 
within the act; and the fact that the former 
release the carrier from liability, or that 
they may influence business in favor of the 
road, does not justify such discrimination ; 
1 I. C. Rep. 369. The placing of passenger 
tickets in the hands of ticket brokers to be 
disposed of at reduced rates, under the 
pretence of paying a commission, is a 
violation of the act ; 2 I. C. Rep. 340. A 
passenger rate war in which rates are 
repeatedly reduced by carriers without 
filing tariffs or reducing intermediate 
rates, is unlawful: id.; granting free 
transportation to city officials is unjust dis¬ 
crimination within the act; 8 I. C. Rep. 
793 ; s. c. 5 I. C. C. R. 153. 

Where the established rate for single 
passengers is three cents a mile, it is not 
unlawful to issue what are termed “ party- 
rate tickets ” for not less than ten persons, 
at two cents a mile, which is less than the 
established rate for single passengers, 
where such tickets areoffered to the public 
generally ; 145 U. S. 263. See 2 I. (J. Rep. 
445, where the Commission held that 
party rates and passenger carload rates 
lower than for single passengers are illegal. 

The provision of sec. 22 that nothing 
in the act shall apply “ to the issuance of 
mileage passenger tickets ” applies only to 
the issuing of such tickets; tne terms upon 
which they are issued must be in accord¬ 
ance with the general provisions of the act; 
1 I. C. Rep. 369. 

If a reduction in passenger rates be made 
between competing points, the rates must 
also be reduced between intermediate 
points; 2 I. C. Rep. 340. 

A greater charge for a shorter haul than 
for a longer haul is permissible, if the con¬ 
ditions are not in fact “substantially simi¬ 
lar,” and the carrier may determine this 
question for itself, subject to a liability for 
violating the act. It is not necessary first 
to obtain a ruling from the Commission ; 
50 Fed. Rep. 295; S. c. 50 Am. & Eng. R. 
Cas. 93. 

The act does not prevent the making of 
the charge less in proportion to the distance 
for a long than for a short haul; 1 I. C. 
Rep. 764. The provision of Bee. 4 pro¬ 
hibiting a greater charge fora shorter than 
for a longer distance, the shorter being 
included within the longer distance, is 
limited to cases in which the circumstances 
are substantially similar; nor is it a suf¬ 
ficient justification for such greater charge 
that the short haul is more expensive to tne 
carrier, unless it be exceptionally so, or that 
the long haul traffic is exceptionally in¬ 
expensive ; nor that the lesser charge on 
the longer haul has for its motive the en¬ 
couragement of some branch of industry, 
or to build up business or trade centres, or 
that it is merely a continuation of favor¬ 
able rates under which they had been built 
up; 1 I. C. Rep. 278. The long and short 
haul clause can be suspended only in ex¬ 
ceptional cases, and not where there is only 
a general reason therefor, however serious 
the consequences of a refusal may be ; id, 
73. 

The fact that a railroad company makes 
an unreasonably low rate does not authorize 
a rival, extending between the same points, 
to make greater charges for the shorter 
haul to intermediate points than it does to 
the terminal; 2 I. C. Rep. 137. 

Where a road makes tne same charge to 
one point that it does to another which is 
only from a third to two-thirds of the same 
distance, the charge to the shorter point is 
presumptively illegal: 2 I. C. Rep. 187. 
Actual water competition of controlling 
force relating to traffic important in 
amount, may justify a lower charge for a 
longer distance than for a shorter distance 
included therein; 8 I. C. Rep. 80; but 
disturbance of rates, secret or open, will 
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not; 7 I. C. Rep. 01 ; nor will competition 
between markets or between carriers sub¬ 
ject to the act; 7 L C. Rep. 224 ; nor pos¬ 
sible water competition ; 3 I. C. Rep. 188. 
Water competition must be such that the 
freight would go to its destination by water, 
if the lower rate were not given ; 3 I. C. 
Rea 082; s. C. 4 I. C. C. R. 744. 

On the ground that “ through failure of 
crops ” the people of long distance localities 
were without necessary food for themselves 
and animals, a temporary order was made 
in 0 I. C. Rep. 298, authorizing a carrier to 
charge less for a longer distance than they 
were authorized to charge for a shorter 
distance. And the need of additional facil¬ 
ities for passengers travelling to Chicago 
during the World’s Fair was considered a 
ground for the same relief ; 01. C. Rep. 828. 
An intermediate local rate should never ex¬ 
ceed the through rate plus the local rate back 
to the intermediate place ; 21. C. Rep. 1. 

The classification of freight is express¬ 
ly recognized by the act; 2 I. C. Rep. 742. 
But in classifying freights the carrier must 
respect the interests or the shipper on the 
basis of relative equality and justice; 2 I. 
C. Rep. 742. Common carriers Bhould be 
held responsible for the correctness of the 
weight and classification of freight received, 
and in turn should hold every Bt&tion agent 
responsible ; 1 I. C. Rep. 613. 

Lower rates on carload lots than on less 

? uantitiee are not unlawful ; but if the dif- 
erence be so wide as to destroy competi¬ 
tion between large and small dealers, 
especially upon articles that are of general 
and necessary use, and that furnish a large 
volume of business, the act is violated ; 2 
I. C. Rep. 742. When an article moves in 
sufficient volume and the demands of com¬ 
merce will be better served, it is reason¬ 
able to give a lower classification for car¬ 
loads than that which applies to less than 
carload quantities, but the difference in 
Buch classification should not be so wide as 
to be destructive to competition between 
large and small dealers; 4 I. C. Rep. 285. 

It is the duty of a carrier to equip its 
road with suitable cars for its traffic and to 
furnish them alike to all who have occa¬ 
sion for their use ; 3 I. C. Rep. 162. The 
public must be justly and equally served 
in furnishing cars; if in a time of special 
pressure, some one must wait, regular cus¬ 
tomers of the road are not entitled to pref¬ 
erence ; 1 I. C. Rep. 787. A carrier is not 
justified in refusing less desirable freights 
because more money can be made by using 
its cars in carrying another kind; 1 L C. 
Rep. 787. See Facility*. 


in an action for unjust discrimination in 
freight charges, under sec. 2, it is sufficient 
to set out the,rates charged plaintiff and 
another shipper, and the circumstances and 
conditions under which plaintiffs shipment 
was made, with an allegation that the 
smaller charges made the other shipper 
were for like services, under substantially 
the same circumstances and conditions, 
without setting out such circumstances 
and conditions; 81 Fed. Rep. 80. 

It is the duty of a carrier of live stock to 
provide proper facilities for receiving and 
discharging live stock free from all charges 
except the regular transportation charges; 
and it cannot receive and discharge such 
live stock at a depot, access to which must 
be purchased; 1 I. C. Rep. 001. 

Under the statute shippers are not to be 
put in a position of subserviency to common 
carriers, and are not required to ask for 
rates, but are entitled to equal and open 
rates at all times ; 2 I. C. Rep. 203. 

Complaints, though brought by an indi¬ 
vidual, may challenge the entire schedule of 
rates to competing points ; 0 I. C. Rep. 458. 

The Commission can rehear a particular 
case and amend its original order therein, 
although the circuit court may have re¬ 
fused to enforce such original order; 0 I. 
C. Rep. 548. 

In proceedings before the Commission, all 
offending carriers need not be made parties 
defendant, but the case may proceed only 
against the carrier whose lines the com¬ 
plainant uses ; 0 I. C. Rep. 548. 

The jurisdiction of the circuit court is 


limited to approval or disapproval, and to 
an enforcement, or a refuel toenforce, an 
order of the Commissioners. It cannot 
modify it; 5 1. C. Rep. 650 (C. C., M, D. of 
Tenn.). 

The right asserted by a petitioner in the 
circuit court under the act arises and is 
claimed under a law of the United States 
which relates to a subject over which con¬ 
gress has exclusive control; and this is suf¬ 
ficient to sustain the jurisdiction ; 87 Fed. 
Rep. 567 ; 2 L. R. A. 289. A state court 
has no jurisdiction ; 48 La. Ann. 511, 

It is not necessary that a person making 
a complaint before the Commission should 
have a pecuniary interest in the violation 
of the statute complained of ; it is sufficient 
if a responsible party complains of a matter 
which amounts to a public grievance ; 1 I. 
C. Rep. 571 ; 7 I. C. Rep. 92. 

It is not proper for railroad companies to 
withhold the larger part of their evidence 
from the Commission, and first adduce it 
in the circuit court in proceedings by the 
Commission to enforce its Ol der; the pur¬ 
poses of the act call for a full inquiry by 
the Commission in the first instance; 5 I. 
C. Rep. 891 ; 8. C. 102 U. S. 184. It is not 
necessary to file with a petition for the en¬ 
forcement of an order of the Commission 
the transcript of the evidence taken before 
it, under the provision of the statute making 
the findings of the fact of the Commission 
prima facte evidence of the matter stated, 
but either party may use as evidence any 
competent testimony taken before the Com¬ 
mission ; 5 I. C. Rep. 181 ; s. C, 04 Fed. 
Rep. 981. Where the Commission applies 
for an injunction to restrain a railroad com¬ 
pany from disobeying an order of the Com¬ 
mission, a preliminary injunction will not 
be granted when the company’s answer 
denies the facts upon which the order was 
based ; 49 Fed. Rep. 177. A preliminary 
injunction will not be granted where the 
question involved is a new one ; or where 
the injury to the defendant is likely to be 
greater than the benefit to the plaintiff; id. 
It is doubtful if a preliminary injunction 
should ever be granted ; 02 Fed. Rep. 
090; s. c. 5 I. C. Rep. 287. An action 
against the carrier for a violation of the act 
in making unlawful discriminations may 
be maintained in the name of 4he United 
States by tlie district attorney ; 5 I. C. Rep. 
106 (U. S. C. C., D. of Kans.). No appeal 
now lies to the supreme court from cfeci- 
sions of the Commission ; 149 U. 8. 204. 

Under the 5th amendment to the consti¬ 
tution of the United States, which declares 
that “ no person . . . shall be compelled in 
any criminal «ase to be a witness against 
himself,” a person under examination by 
a grand jury, in an investigation into 
certain alleged violations of the act and its 
amendments, is not obliged to answer ques¬ 
tions where he states that hiB answers 
might tend to criminate him ; although 
section 800 of the Revised Statutes provides 
that no evidence given by him shall in 
any manner be used against him in any 
court of the United States in any criminal 
proceedings. The object of this constitu¬ 
tional provision is to insure that a per¬ 
son shall not be compelled, when acting as 
a witness in any investigation, to give testi¬ 
mony which may tend to show that he him¬ 
self has committed a crime; 142 U. S. 547. 

The provision in the act of February 11, 
1898, “that no person shall be excused 
from attending and testifying or from pro¬ 
ducing books, etc., before the” Commis-- 
sion, on the ground that the testimony, 
may tend to criminate him or subject him 
to a penalty or forfeiture; but that no 
such person sHaII be prosecuted or subjected 
to any penalty or forfeiture on account of 
any matter concerning which he may tes¬ 
tify or produce such evidence, affords abso¬ 
lute immunity against prosecution and 
deprives the witness of his constitutional 
right to refuse to answer ; 101 U. 3. 591; 
s. c. 5 I. C. Rep. 309. This act is said to 
have been passed in view of the decision in 
142 U. S. 547, supra ; see 101 U. 8. 5W. 

The act of February 4,1887, is not incon¬ 
sistent with the act of July 2, 1890. “ To 
protect trade and commerce against unlaw¬ 


ful restraints and monopolies; ” 100 U. 8. 

290. 

So far as congress adopted the language 
of the English Traffic Act, it is to be pre¬ 
sumed that it had in mind the construction 
given by the English oourts to the adopted 
language ; and intended to incorporate it 
into the statute ; 145 U. 8. 208. 


INTERSTATE RENDITION. See 

Fuchttve from Justice. 

INTERVENING DAMAGES. Dam 

ages suffered by an appellee from delay 
caused by the appeal. 1 Tyler 207. 

INTER VENOR. One not originally 
a party who, by leave of the court, inter¬ 
poses in a suit and becomes a party thereto 
to protect a right or interest in the subject- 
matter. 

A person who intervenes in a suit, eithei 
on his own behalf or on the behalf of th< 
public. See Intervention. 

INTERVENTION (Lat. intervenio, to 
come between or among). In Practice. 
The admission, byr. leave of the court, of a 
person not an original party to pending 
legal proceedings, by which such person 
becomes a party thereto for the protection 
of some right or interest alleged by him to 
be affected bv such proceedings. 

Persons who are not parties to a suit 
cannot in general file a petition therein for 
a stay of proceedings or any other cause ; 
the remedy is by original bill. Exceptions 
are: where the pleadings contain scandal 
against a stranger, or where a stranger pur¬ 
chases the subject of litigation pending the 
suit, and the like; creditors are allowed to 
prove debts and persons belonging to s 
class on whose behalf the Buit is brought 
are regarded as ouari parties and, of course, 
may have a standing in court; per Bradley, 
J., in 2 Woods 028. Third persons may be 
driven to intervene for their rights in equity 
if those rights are to be affected, and if at 
the hearing the court would be compelled 
to notice their absence and order the case 
to stand over until they were brought in ; 
19 Fed. Rep. 059- See 1 Dan. Ch. Pr. 287 ; 
Story, Eq. PI. § 220. It is not necessary to 
the right of intervention, in order to par¬ 
ticipate in a trust fund in the custody of 
the law, that the intervenor should first 
obtain judgment at law or should have any 
lien upon ‘the fund. Intervention will be 
granted, after a foreclosure decree against 
a railroad company, to unsecured note¬ 
holders who pray to have their debts estab¬ 
lished as equitable liens upon the property 
and fundB of the company paramount to 
the lien of the mortgage ; 21 Fed. Rep. 204. 
A holder of railroad bonds secured by a 
mortgage under foreclosure has an inter¬ 
est in the amount of the trustee’s compen¬ 
sation, which entitles him to intervene and 
to contest it and to appeal from an adverse 
decision ; 111 U. S. 084. Where a part of a 
canal was sold and the fund brought into 
court, it was held that the contractor who 
built the canal could intervene for the pro¬ 
tection of his rights either upon the fund 
or against the purchaser; 105 U. S. 509. 
Bondholders in a foreclosure suit brought 
by the trustee of the mortgage are quasi 
parties and may be heard for the protection 
of their interests ; 53 Fed. Rep. 850. 

If one who is a necessary party to a case 
in a state court is wrongfully excluded and 
denied leave to file a proper cross bill and 
answer and to present a motion for removal 
to the federal court, he will be treated by 
the latter court as if a party ; 23 Fed. Rep. 
850. A case in 8 Fed. Rep. 97 was based on 
special facts. 

Where a suit in equity was properly 
instituted against a railroad company by a 
stockholder, a bondholder, and the trustees 
for the bondholders named in the land 
grant mortgages of the company, and the 
bill charged that the officers of the com¬ 
pany were squandering its property, and 
the purpose of the suit was the preserva¬ 
tion and administration of the assets of the 
company, and a decree pro confesso had 
been entered and a receiver appointed, 
individual stockholders were not permitted 
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to intervene and file a oroaa bill on a gen¬ 
eral charge of fraud and oolluaion on the 
part of the receiver and erroneous judg¬ 
ment on the part of the court in making 
the order referred to. In suoh a suit, it is 
not the proper practice to allow individual 
stockholders to intervene to set aside the 
proceedings or to interpose obstacles to the 
progress of the suit. Such stockholders 
mav come in to take the benefit of the pro¬ 
ceedings and decree, but not to oppose and 
nullify them. Rival creditors by proceed¬ 
ings before the master may fix the priority 
of their respective liens, and creditors or 
stockholders mav contest the validity of 
the claims of other creditors and stock¬ 
holders. but all in subordination to the 
general object of the suit, to obtain an ad¬ 
ministration of the company’s assets and 
propertv. Persons will not be allowed to 
intervene as general defendants u nl ess they 
show that thev have an interest in the 
results as stockholders, and are also able to 
show fraud and collusion between the 
plaintiff in the suit aqd the officers of the 
company; per Bradley, J., in 2Woods 823. In 
8 Hughes 330, the Amsterdam Bondholders' 
Committee, representing a very large num¬ 
ber of bonds, filed a petition setting out 
the grounds for disapproving their trustees* 
management of the foreclosure suit, and 
praying intervention, but leave to intervene 
was denied ; 55 Fed. Rep. 446. 

Where the holder of a large amount of 
bonds, on which foreclosure proceedings 
were pending, asked leave to intervene, 
and it appeared that the mortgage trustee 
was already a party and there was no 
allegation that it was not acting prop¬ 
erly for the interests of all bondholders, 
leave to intervene was refused (even for the 
mere purpose of requiring notice to Buch 
bondholder of successive steps in the pro¬ 
ceedings), on the ground of excessive in¬ 
convenience in the administration of the 
cause ; Dallas, J., in the Reading Railroad 
foreclosure, U. S. C. C. 

The practice in respect of intervention 
in ordinary railroad foreclosure cases prob¬ 
ably differs somewhat in different dircuits, 
and varies considerably in different cases. 
The question of the right to intervene by 
members of a class already represented on 
the record appears to be rather a matter of 
discretion, in view of what is deemed best 
for the due conduct of the cause. Probably 
the right to be heard will not ordinarily be 
refused in any case. 

There would seem to be a distinction be* 
tween the intervention of parties for the 
purpose of sharing in a fund and the inter¬ 
vention of parties in the course of the ad¬ 
ministration of a railroad property, during 
receivership. In the latter class of cases, 
it would appear, from the authorities, that 
unless good cause be ahown for the inter¬ 
vention of new members of a class already 
represented on the record they will not be 
allowed to come in, upon the ground stated 
by Dallas, C. J., in the Reading foreclosure, 
—the excessive inconvenience in the ad¬ 
ministration of the cause. 

In a suit to foreclose a railroad mortgage, 
certain persons prayed leave to intervene, 
alleging that the defendant company was 
made up by an illegal consolidation or three 
other companies, of one of which they 
were stockholders, that they never con¬ 
sented to the consolidation and were not 
bound by it nor by the mortgage, that the 
original company had no officers to defend 
for them, and that the consolidated com¬ 
pany declined to set up the defence which 
they desired to make; leave to intervene 
was refused as there was no charge of fraud 
or collusion, and the proper remedy, was 
by an independent suit; 46 Fed. Rep. 14. 

A purchaser at a foreclosure sale may be 
admitted as a party to the record and al¬ 
lowed to appeal; 1 Wall. 655; 2 id. 009 ; upon 
failure to ask leave to come in, the court 
should compel him to become a party of rec¬ 
ord ; 49 Fed. Rep. 426. The purchaser at 
a foreclosure sale under a junior mortgage 
who takes subject to a prior mortgage, will 
1>e made a party to proceedings to foreclose 
such prior mortgage; 44 Fed. Rep. 115. Par¬ 
tis* givpn leave to intervene in an equity 


suit after a degree pro eonfeaso have a right 
of appeal from a decree affecting their 
rights, and the supreme court will enforce 
this right by a mandamus; 94 U. S. 248. See 
111 U. S. 684. 

When a creditor’s bill in equity is prop¬ 
erly removed from a state court to a federal 
court on the ground that the controversy 
is wholly between citizens of different 
states, the jurisdiction of the latter is not 
ousted by admitting in the oircuit court as 
oo-plaintiffs other creditors who are citi¬ 
zens of the same state as the defendants; 
115 U. 8. 61. 

When property in the possession of a 
third person claiming ownership; is at¬ 
tached on mesne process issuing out of the 
United States circuit court, as the property 
of a defendant and oitizen of the same state 
as the person olaiming it, such person may 
seek redress in the circuit court by ancil¬ 
lary proceedings ; as, for instance, if the 
original proceeding is in equity, by a peti¬ 
tion pro interest suo, or by ancillary Dill, 
or by summary motion, according to cir¬ 
cumstances ; or, if it is at common law, 
by a summary motion or by a proceeding 
in the nature of an interpleader ; or, if pro¬ 
ceedings authorized by statutes of the state 
afford an adequate remedy, by adopting 
them as part or the practice of the court; 
Matthews, J., in 110 U. 8. 276. Where, in 
a suit in equity, an execution is issued and 
a levy and sale made of certain lands, a 
third party claiming to be the real owner 
cannot intervene for the purpose of moving 
to set aside the execution when there is no 
privity of estate between him and the de¬ 
fendant in the execution ; 55 Fed. Rep. 17. 

On a creditors’ bill, judgment creditors 
who choose to intervene may share ratably 
with complainants in the proceeds of a sale 
of the property, even if some do not inter¬ 
vene until after the decree of sale ; 44 Fed. 
Rep. 117. The practice of permitting judg¬ 
ment creditors to come in and make them¬ 
selves parties to a creditors* bill is well 
settled ; 5 Wall. 205. 

Stockholders of a corporation who have 
been allowed to put in answers in the name 
of the corporation cannot be regarded as 
answering for the corporation itself. In a 
special case, however, where there is an 
allegation that the directors fraudulently 
refused to attend to the interests of the cor¬ 
poration, equity may allow a stockholder 
to become a party defendant for the protec¬ 
tion of his own interest and that of such 
other stockholders as may join him in the 
defence; 2 Wall. 288. Where any fraud 
has been perpetrated by the directors of a 
company by which the interests of the 
stockholders are affected, the stockholders 
have a right to come in as parties to a suit 
against the company and ask that their 
property shall be relieved from the effect 
of such fraud ; 6 Biss. 193. 

The state can intervene in proceedings 
to foreclose a railroad mortgage only where 
it is entitled as a bond or ben holder to 
shar6 in the proceeds of a sale, or where 
public interests are at stake which are seri¬ 
ously threatened by the proposed disposi¬ 
tion of the property. An intervening peti¬ 
tion filed by a state in railroad foreclosure 
proceedings alleging that bonds and the 
mortgage securing them were void, and 
that the railroad company, by collusion 
and neglect to defend, was about to allow 
judgment to go against it by default, that 
the company in consideration of large land 
grants from the state had agreed to main¬ 
tain low rates of transportation, which, by 
foreclosure, would be increased, gives no 
right of intervention, especially where 
neither the charter of the company nor 
any subsequent legislation showed any 
suoh contract as the one alleged ; 61 Tex. 
580. Permission will not be granted to a 
state to intervene for the stay of the sale pf 
a railroad under foreclosure proceedings; 
2 Woods 628. 

In a controversy between two states in 
relation to the boundary line between them, 
the attorney-general of the United States 
may appear on behalf of the United States 
and aaauce evidenoe, though he does not 
thereby become a party in the technical 


Benue of the word, and no judgment will be 
entered for or against the United States; 
17 How. 478. 

A petition to intervene need not be as 
formal as a bill of complaint, yet it should 
exhibit all the material facts relied on, 
embodying so much of the record in the 
original suit as is essential, and proceed¬ 
ings taken therein which would fortify the 
right of the intervenor should be incor¬ 
porated in the petition by amendment, and 
if this is not done, such proceedings cannot 
be noticed on a demurrer to the petition ; 
77 Fed. Rep. 700. 

In bills brought on behalf of a class, an 
intervening member of the class will ordi¬ 
narily be joined as a plaintiff and this will 
not generally deprive the court of iurisdic- 
tion ; 115 U. S. 61. If there should be any 
danger that it would, he may be joined as 
a defendant or, if he intends to act in hos¬ 
tility to the original complainant, the court 
may make him a defendant; 1 Fost. Fed. 
Prac. § 201; 5 Blatch f. 525 ; 2 Woods 828. 

A person claiming a right to share in a 
fund or claiming a right to property in the 
hands of a receiver is generally allowed to 
intervene pro interease si to; 1 Foet. Fed. 
Pr. § 201. 

One who, in an action at law, has been de¬ 
nied the right to intervene, because of his 
status, cannot afterwards maintain a bill 
in equity in the same court to enjoin the 
proceedings and to be permitted to inter¬ 
vene ; 81 Fed. Rep. 753. 

UnderCod.es. There are provisions in 
the codes of several of the states, which ap¬ 
pear to have been originally adopted from 
Louisiana, permitting any person who has 
aninterest in any matter in litigation to in¬ 
tervene by rule of court. This interest must 
be of such a direct and important character 
that the intervenor will either gain or lose 
by the direct effect of the judgment; the 
interest must be that created by a claim in 
suit or a lien upon the property, or some 
part thereof, in suit, or a claim to or lien 
upon the property or some part thereof 
which is the subject of litigation ; 18 Cal. 
62, per Field, J. See 144 U. S. 618; 1 La. 
425. Where, under a judgment, there were 
attachments against property, one who held 
attachments upon the same property sub¬ 
sequent to those of the plaintiff in the suit, 
sought to intervene, alleging that the notes 
upon which the judgment was based were 
fraudulent, and that the suit and attach¬ 
ment were in execution of a collusive 
scheme between the plaintiff and defendant 
to defraud the intervenor, it was held that 
when the judgment was entered agains v 
the defendants the whole subject-matter 
of the suit was disposed of and that the 
writ of attachment was a part of the remedy 
and had nothing to do with the cause of 
action; also, that the vindication of the 
right as against the attached property in¬ 
volved an independent judicial inquiry, 
and leave to intervene was therefore re¬ 
fused ; 28 Minn. 420. 

See A. & E. Enc. ( Intervention. 


In Patent JLaw. Where a third party 
asked to be made a party defendant,alleging 
that it was the manufacturer of machines 
claimed to infringe ; that the defendant was 
its vendee; that it desired to settle the ques¬ 
tion as to whether or not the machines did 
infringe, both the complainant and the 
third party being non-residents, the peti¬ 
tioner was allowed to become a party de¬ 
fendant ; 82 Fed. Rep. 835. In a suit against 
a railway company for infringing a patent 
upon oil cars, the defendant set up that it 
merely transported the cars under its obli¬ 
gation as a common carrier; and upon 
petition by the owner of the care, he was 
allowed to intervene and defend the suit; 
54 Fed. Rep. 521. 

In Admiralty. Any person may inter¬ 
vene in a suit tn rem for his interest and 
he may do so notwithstanding the res has 
been delivered to a claimant on a stipula¬ 
tion in a certain sum to abide by and per¬ 
form the decree, the stipulation as far as 
it goes standing for the res; 45 Fed. Rep. 
62. An administrator may intervene in a 
suit tn rem to recover the damages allowed 
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by a law of the state for the death of hia 
intestate, caused by the wrongful act or 
omission of the person in charge of the res ; 
42 Fed. Rep. 78. When a vessel libelled by 
a material man has been taken possession 
of by the court, other material men may 
intervene by libel praying warrants of ar¬ 
rest in order to retain the property in case 
security be given for its release; 57 Fed. 
Rep. 283. See Admiralty Rule 43. 

In International Law. The right of 
one state to interfere in the internal 
affairs of another is a question that has 
beeen much debated in international law. 
The Holy Alliance which existed for so 
many years was a combination of European 
states to suppress all attempts to overthrow 
monarchy in any country,and religion and 
humanity have frequentlygiven excuses for 
the exercise of the nght. The United States, 
however, has usually adhered to the policy 
of non-intervention, but with some excep¬ 
tions not extending to armed intervention 
but tending in that direction, as in Mexico, 
during Maximilian’s rule, in the war be¬ 
tween Chile and Peru, and in the recent 
difficulty between Great Britain and Vene¬ 
zuela. See Snow, Lect. Int. L. 57. It is 
sometimes termed interference. See Davis, 
Int. L. 74. 

The doctrine has been thus spoken of by 
a distinguished writer, *' Historicus ” : “Its 
essence is illegality and its justification is 
its success.” Instances of intervention are 
in China, Armenia, Madagascar, and Nicar¬ 
agua. In 1861 France made an armed in¬ 
tervention in Mexico. Coercive interven¬ 
tion has long been looked upon as justifiable 
in cases where one state has been guilty of 
undue punishment of citizens of another 
state, or of any arbitrary or capricious un¬ 
fairness towards such citizens ; 20 Law 
Mag. and Rev. 4th ser. 242. See Inter¬ 
national Law. 

In Civil Law. The act by which a 
third party becomes a party in a suit 
pending between other persons. 

The intervention is made either to be 
joined to the plaintiff, and to claim the 
same thing he does, or some other thing 
connected with it; or to join the defendant, 
and with him to oppose the claim of the 
plaintiff, which it is his interest to defeat. 
Pothier, Proc. Civ. lere part, ch. 2, a. 6, § 3. 

In English Ecclesiastical Law. The 
proceeding of a third person, who, not 
being originally a party to the 6uit or pro¬ 
ceeding, but claiming an interest in the 
subject-matter in dispute, in order the 
better to protect such interest, interposes 
his claim. 2 Chitty, Pr. 492 ; 3 Chitty, 
Com. Law 633 ; 2 Hagg. Cons. 137 ; 3Phill. 
Eccl. 586 ; 1 Add. Eccl. 5 ; 4 Hagg. Eccl. 
67 ; Dunlop, Adm. Pr. 74. The intervenor 
may come in at any stage of the cause, 
and even after judgment, if an appeal can 
be allowed on such judgment; 2 Hagg. 
Cons. 137 ; 1 Eng. Eccl. 480 ; 2 id. 13. 

Intervention is allowed in certain cases, 
especially in suits for divorce and nullity 
of marriage, by 23 <fc 24 Viet. c. 144, and 36 
& 37 Viet. c. 31, where it is usual for the 
queen's proctor to intervene, where col¬ 
lusion is suspected ; Moz. <fc W. 

In Possession end Administration 
of the Deoeased : “Intervene in the posses¬ 
sion and administration of the deceased” as 
the expression is used in the Argentine 
Treaty of 1853, is to be construed as per¬ 
mitting the consul of either contracting 
nation to temporarily possess the estate of 
his national for the purpose of protecting it, 
before it comes under tne jurisdiction of the 
laws of the country, or to protect the inter- 
eats of his national in an administration 
already instituted otherwise than by him. 
223 U. S. 317. See Mediation. 

OTESTABILIS. A witness in com 
petent to testify. Calv. Lex. 

INTESTABLE. One who cannot law 
fully make a testament. 

An infant, an insane person, or one civilly 
dead, cannot make a will, for want of capac¬ 
ity or understanding; a married woman 
cannot make such a will without some 
special authority, because she is under the 


power of her husband. They are all in- and not to the means by which that end is 
testable. reached. 249 U. S. 375. 


INTESTACY. The state or condition 
of dying without a will. 

INTESTATE. Without a will. A per¬ 
son who dies, having made no will, or one 
which is defective in form. In that case, 
he is said to die intestate, and his estate de¬ 
scends to his heirs at law. 

This term comes from the Latin intestar 
tus. Formerly, it was used in France in¬ 
discriminately with de-confesse; that is, 
without confession. It was regarded as a 
crime, on account of the omission of the 
deceased person to give something to the 
church, and was punished by privation of 
burial in consecrated ground. This omis¬ 
sion, according to Foumel, Hist, des Avo- 
cats , vol. 1, p. 116. could be repaired by 
making an ampliative testament in the 
name of the deceased. See Vely, tom. 6, 
page 145; Henrion de Pansey, AutoriUjudi- 
ciaire 129, and note. Descent and Distri¬ 
bution ; Will. 


IWOIi AMD UYFQL. Toll or custom 
paid tor things imported, or exported* or 
bought in or sold out. Tom. ; Calv. Lax. 

INTOXICATING BEVERAGE. See 

Any, InioxicatinQ Beveraoe . 

INTOXICATING LIQUOB. In the 

National Prohibition Art of 1919 (in effect 
1920), title II and title III, the word ‘liquor” 
or the phrase “intoxicating liquor” shall 
be constt^ied to include alcohol, brandy, 
whisky, rum, gin, beer, ale, porter, and wine, 
and in addition thereto any spirituous, 
vinous, ra&lt, or fermented liquor, liquids, 
and compounds, whether medicated, pro¬ 
prietary, patented, or not, and by whatever 
name called, containing one-half of 1 per 
centum or more of alcohol by volume which 
are fit for use for beverage purposes. Thorpe, 
National and State Prohibition, 141. 

INTOXICATION. See Drunkenness. 


INTESTATE SUCCESSION. A suc¬ 
cession is called intestate when the deceased 
has left no will, or when his will has been 
revoked, or annulled as irregular. There¬ 
fore the heirs to whom a succession has 
fallen by the effects of the law onlv are 
called 4 * heirs ab intestato. ” Civil Code La. 
art. 1096. 


jlntuA VIBES. An act is said to be 
tnfratrires (“ within the power”]) of a person 
or corporation when it is wi thin the soope 
of his or its powers or authority. It is tne 
opposite of ultra vires (q. v.). 

INTBINSECtm SKEVmUM. Com¬ 
mon and ordinary duties with the lord’s 
court. Kenn. Glos. 


ENTE8TATO. In the Civil Law. 

Intestate; without a will. Calv. Lex. 

INTESTATUS. In the Civil and 
Old English Law. An intestate. One 
who dies without a will. Dig. 50, 17, 7. 

INTTMAOk . As generally applied to 
persons, it is understood to mean a proper, 
friendly relation of the parties, but it is 
frequently used to convey the idea of an 
improper relation ; an intimacy at least 
disreputable and degrading. 152 Pa. 187. 
See 157 Mass. 478. 

INTIMATION. In Civil Law. The 
name of any judicial act by which a notice 
of a legal proceeding is given to some one ; 
but it is more usually understood to mean 
the notice or summons which an appellant 
causes to be given to the opposite party, 
that the sentence will be reviewed by the 
superior judge. 

In Scotch Law. An instrument of 
writing, made under the hand of a notary, 
and notified to a party, to inform him of 
a right which a third person had acquired : 
for example, when a creditor assigns a 
claim against his debtor, the assignee or 
cedent must give an intimation of this to 
the debtor who, till then, is justified in 
making payment to the original creditor. 
Karnes, Eq. b. 1, p. 1, s. 1. 

INTIMIDATING. See Alarming. 

INTIMIDATION. The act of intim¬ 
idating or making fearful; the state of 
being intimidated. 

In Old English Law. Every person 
commits a misdemeanor, punishable with a 
fine or imprisonment, who wrongfully uses 
violence to, or intimidates, any other person, 
or his wife or children, with a view to compel 
him to abstain from doing, or to do, any act 
which he has a legal right to do or abstain 
from doing. (Stat. 38 and 39 Viet. c. 86. 
§ 7.) This enactment is chiefly directed 
agains t outrages by trades-unions and there 
are similar statutes in many of the States. 
R & L. Diet. See Boycotting. 

INTIMIDATION OF VOTERS. 

Statutes have been enacted in some states 
to punish the intimidation of voters. Under 
an ea rly Pennsylvania act, it was held that 
to constitute the offence of intimidation of 
voters, there must be a preconceived inten¬ 
tion for the purpose of intimidating the 
officers or interrupting the election; 8 
Yeatee 429. 

INTO. Prohibiting the transporting of 
liquor “into” a State does not preclude its 
transportation through such a State, as the 
word “into” refere to the State of destination, 


Such service as was due out of the land by 
a tenant who held of the lord, as contrasted 
with forinsecum servitium, which meant such 
service as was due to the superior of whom 
the lord himself held the land. The inJnirt- 
aecum aervitium was “inside,” and arose out 
of the bargain between the lord and the 
tenant: the forinsecum aervitium was “out¬ 
side,” and existed independently of any such 
bargain. Byrne. 

INTRINSIC. The intrinsic value of a 
thing is its true, inherent, and wwntiid 
value, not depending upon accident, place, 
or person, but the same everywhere and to 
every one. 5 Ired. L. 608. 

INTRODUCE INTO COKMEBOS 
of United States. See “Attempt to 

INTRODUCE INTO COMMERCE OP UNITED 

States.” 

INTRODUCTION. That part of a 
writing in which are detailed those facts 
which elucidate the subject. 

INTROMISSION. In Sootoh Law. 

The assuming possession of property be¬ 
longing to another, either on legal ground, 
or without any authority : in the latter 
case it is called vicious intromission. Bell, 
Diot 

In English Law. Dealing with stocks, 
goods, or cash of a principal coming into 
the hands of his agent, to oe accounted for 
by the agent to his principal. 26 Eng. Law 
& Eq. 891. See Agent. 

IHTRONISATION. In French Bo- 
oleaiaatioal Law. The installation of a 
bishop in his episoopal see. Clef des Lois 
Rom.; AndrA 

INTRUDER. One who, on the death 
of the ancestor, enters on the land, unlaw¬ 
fully, before the heir can enter. 

INTRUSION. The entry of a stranger 
after the determination of a particular es¬ 
tate of freehold, before the entry of him in 
reversion or remainder. 

This entry and interposition of the 
stranger differs from an abatement in this, 
Umt an abatemen t is always to the preju¬ 
dice of an heir or immediate devisee ; an 
intrusion is always to the prejudice of him 
in remainder or reversion. 8 Bla. Com. 
169; Fiteh. N. B. 208 ; Archb. Civ. PI. 12 ; 
Dane, Abr. Index; 8 Steph. Com. 448. 

The name of a writ brought by the own¬ 
er of a fee simple, etc., against an intruder. 
New Nat. Brev. 458. Abolished by 8 A 4 
Will. IV. o. 57. 

INUNDATION. The overflow of wa¬ 
ters by coming out of their bed. 

Inundations may arise from three causes: 
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from public necessity, m in defence of a 
place it may be n o o eoea ry to dam the cur¬ 
rent of a stream, which will cause an inun¬ 
dation to the upper lands; they may be 
occasioned by an invincible force, as by 
the accidental fall of a rook in the stream, 
or bv a natural flood or freshet; or they 
may result from the erection of works 
on the stream. In the ftrst case, the in¬ 
jury caused by the inundation is to be 
compensated as other injuries done in 
war ; in the second, as there was no fault 
of any one, the lose is to be borne by the 
unfortunate owner of the estate; in the 
last, when the riparian proprietor i9 in¬ 
jured bv such works as alter the level of 
the water where it enters or w here it leaves 
the property on which they are erected, 
the person injured may recover damages 
for tne injury thus caused to his property 
by the inundation : 9 Co. 59; 1 B. & Aid. 
*58 ; 4 Dav 244 ; 1 Rawle 218 ; 3 Mas. 172 ; 

7 Pick. 198; 3 Hill. N. Y. 531; 32 N. H. 90, 
316; 1 Coxe 460 ; 3 H. & J. 231 ; 27 Ala. 
X. S. 127 : 3 Strobh. 348. See 79 Ga. 731 ; 
155 Pa. 523 ; 112 Mo. 6; 111 N. C. 80 ; 43 
Ill. App. 108 ; Schultes, Aq. R 122 : Angell, 
Wat. C. § 330 ; Pom. Ripar. Rt 73; Da m ; 
Backwater ; Irrigation; Water; Water 
Course. 

INURE. To take effect; to result 
See Enure. 

ran mgM KW T. Use ; user ; service to 
the use or benefit of a person. 100 U. S. 583. 

i n v A-DIABE . To mortgage lands. 
Toml. 

INVADIATIO (L. Lat.). A pledge or 
mortgage. 

LN V ADIATUS. One who is under 
pledge ; one who has had sureties or pledges 
given for him. Spel. Glos. 

INVADING A JUDGE. Assaulting 
a judge. Patterson. 

INVALID. Not valid; of no binding 
force. 

INVASION. The entry of a country 
by a public enemy, making war. See In¬ 
surrection. 

INVASIONES. The inquisition of ser- 
jeanties and knights’ fees. Cowel; Calv. 

INVJSCTA ET TT.TiA TA (Lat.). In 
Civil Law. Things carried and brought 
in. Things brought into a building hired 
(cedes), or into a hired estate in the city 
(prcedium urbanum), which are held by a 
tacit mortgage for the rent. Voc. Jur. 
Utr.; Do mat, Civ. Law. 

INVENT. To create. 243 U. S. 45. 
Distinguished from “furnish” which means to 
supply. Id. 

INVBNTIO. In the Civil Law. 
Finding; one of the modes of acquiring 
title to property by occupancy. Heinecc. 
lib. 2, tit. 1, 350. 

In Old English Law. A thing found; 
as goods, or treasure-trove. Cowel. The 
plural, “ inveutionee,” is also used. 

INVENTION. See Patent. 

LN VENTIONES. A word used in some 
ancient English charters to signify treasure- 
trove. 

INVENTOR. One who contrives or 
produces a thing which did not before 
exist. One who makes an invention. The 
word is generally used to denote the author 
of such contrivances as are by law patent¬ 
able. See Patent. 

INVENTORY. A list, schedule, or 
enumeration in writing, containing, article 
by article, the goods and chattels, rights and 
credits, and, in bo me cases, the land and 
tenements, of a person or persons. A 
conservatory act, which is made to as¬ 
certain the situation of an intestate’s estate, 
the estate of an insolvent, and the like, for 
the purpose of securing it to those entitled 
to it. 


When the inventory is made of goods 
and estates assigned or conveyed in trust, 
it must include all the property conveyed. 
It is prima facie evidence of the value as 
against the administrator; 5 Misc. Rep. 
5o0 ; 74 Hun 358. 

In case of intestate estates, it is required 
to contain only the personal property, or 
that to which the administrator is entitled. 
The c laims due to the estate ought to be 
separated; those which are desperate or 
bad ought to be so returned. The articles 
ought to be set down separately, as already 
mentioned, and separately valued. It is 
not the duty of an administrator to in¬ 
ventory property which was conveyed by 
his intestate in fraud of creditors; 17 R. 
I. 751. The duty of having an appraisal 
and inventory made of a testator’s estate, 
rests on the executor and not on the adult 
legatees; 05 Hun 619. An item inserted in 
the inventory by mistake may be stricken 
out after it is sworn to ; 78 Hun 292. 

The inventory is to be made in the pres¬ 
ence of at least two of the creditors or the 
deceased, or legatees, or next of kin, or of 
two honest persons. The appraisers must 
sign it. and make oath or affirmation that 
the appraisement is just to the best of their 
knowledge. See, generally. 14 Vin. Abr. 
465 ; Bac. Abr. Executors, etc. (Ell); Ayl. 
Par. 305; Com. Dig. Administration (B 7); 
2 Add. Eccl. 319 ; 2Eccl. 322 ; Shoul. Ex. <fc 
Ad. 230; 2 Bla. Com. 514 ; 8 S. & R. 128. 

INVENTUS. See Found. 

INVEST (Lat. invest ire, to clothe). 
To put in possession of a field upon taking 
the oath of fealty or fidelity to the prince or 
superior lord. Also, to lay out capital in 
some permanent form so as to produce an 
income. 

The term would hardly apply to an active 
capital employed in banking; 15 Johns. 
358. It would cover the loaning of money ; 
37 Ind. 122. Whenever a sum is represented 
by anything but money, it is invested; 23 
N. Y. 242. 

When speaking of the capital of a business 
corporation or partnership, (such as the 
Revenue Act of Oct. 3, 1917 deals with) 
“to invest” imports a laying out of money, 
or money's worth, either by an individual 
in acquiring an interest in the concern with 
a view to obtaining income or profit from 
the conduct of its business, or by the concern 
itself in acquiring something of permanent 
use in the business ; in either case involving 
a conversion of wealth from one form into 
another suitable for employment in the 
making of the hoped-for gains. 256 U. S. 
387. 

INVESTED CAPITAL. In the 

Revenue Act of Oct. 3, 1917, § 207 (taking 
place of the Act of Mar. 3, 1917) : In the 
case of a corporation or partnership: (1) 
Actual cash paid in, (2) the actual cash 
value of tangible property paid in other 
than case, for stock or shares in such cor¬ 
poration or partnership, at the time of such 
payment, and (3) paid in or earned surplus 
and undivided profits used or employed in 
the business, exclusive of undivided profits 
earned during the taxable year. 

Ab used in this Act does npt include stocks, 
bonds (other than obligations of the United 
States), or other assets, nor money or other 
property borrowed.. 256 U. S, 384. It in¬ 
cludes nothing but money, or money's 
worth actually contributed or converted in 
exchange for shares of the capital Btock, or 
actually acquired through the business 
activities of the corporation or partnership 
(involving again a conversion) and coming 
in ab extra, by way of increase over the 
original capital stock. Id. 388. In short; 
invested capital is defined in the statute 
according to the original cost of the property 
instead of its present value; Id. 391. See 
also Invest. 

INVESTITURE. The act of giving 
possession of lands by actual seisin. The 
ceremonial introduction to some office of 
dignity. 

When livery of seisin was made to a 


person by the common law, he was invested 
with the whole fee ; this the foreign feud¬ 
ists, and sometimes our own law-writers, 
call investiture ; but generally speaking, it 
is termed by the common- law writers the 
seisin of the fee. 2 Bla. Com. 209, 313 ; 
Fearne, Rem. 223, n. (z). 

By the canon law, investiture was made 
per baculum et annulum , by the riog and 
crosier, which were regarded as symbols 
of the episcopal jurisdiction. Ecclesiastical 
and secular fiefs were governed by the same 
rule in this respect,—that previously to 
investiture neither a bishop, abbot, nor lay 
lord could take possession of a flef conferred 
upon him by the prince. 

Pope Gregory VI. first disputed the right 
of sovereigns to give investiture of eccle¬ 
siastical fiefs, a. D. 1045 ; but Pope Gregory 
VII. carried on the dispute with much 
more vigor, a. D. 1078. He excommu¬ 
nicated the emperor Henry IV. The popes 
Victor III., Urban II., and Paul II. con¬ 
tinued the contest. This dispute, it is said, 
cost Christendom sixty-three battles,, and 
the lives of many millions of men. De 
Pradt. 

INVESTTVE FACT. The fact by 
means of which a right comes into exist¬ 
ence ; e. ff. a grant of a monopoly, the 
death of one ancestor. Holl. Jur. 132. 

INVESTMENT. A sum of money left 
for safekeeping, subject to order, and pay¬ 
able not in the specific money deposited, 
but in an equal sum ; it may or may not 
bear interest, according to the agreement. 
144 Pa. 499 ; 54 N. W. Rep. (Wis.) 11. 

As to investment of trust funds, see Trus¬ 
tee. 

An investment is the loaning or placing of 
money so as to produce interest or profit. 
17 A. A E. Ency. 2nd ed., 425. Also, it is 
the loaning or placing by a fiduciary of money 
in his hands in such capacity, so as to pro¬ 
duce interest or profit for the benefit of the 
one for whom ne holds. Id. A sum is 
“invested” whenever its amount is repre¬ 
sented by anything but money. Id.; 23 
N. Y. 242. See Invest. 


INVIO LAB ILITY. That which is not 
to be violated. The persons of ambassadors 
are inviolable. See Ambassador ; Tele¬ 
gram. 

IN VITO. Against, or without the 

assent or consent; unwilling. 


INVITO DEBITORS. Against the 
will of the debtor. 

INVITO DOMINO (Lat.). In Crim¬ 
inal Law. Without the consent of the 


owner. 

In order to constitute larceny, the prop¬ 
erty stolen must "be taken invito domino ; 
this is the very essence of the crime. Cases 
of considerable difficulty arise when the 
owner has, for the purpose of detecting 
thieves, by himself or his agents, delivered 
the property taken, as to whether they are 
larcenies or not: the distinction seems to 
be this, that when the owner procures the 
property to betaken, it is not larceny ; and 
when he merely leaves it in the power of 
the defendant to execute his original pur¬ 
pose of taking it, in the latter case it will 
do considered as taken invito domino ; 2 
Russ. Cr. 66, 105 ; 2 East, PI. Cr. 666 < Bac. 
Abr. Felony (C); 2 B. & P. 508 ; 1 Carr. & 
M. 217 ; Larceny. 

INVOICE. In Commercial Law. An 

account of goods or merchandise sent by 
merchants to their correspondents at home 
or abroad, in which the marks of each 
package, with other particulars, are set 
forth. Marsh. Ins. 408; Dane, Abr. Index. 
An invoice ought to contain a detailed 
statement, which should indicate the 
nature, quantity, quality, and prices of the 
things sold, deposited, etc.; 1 Pard. n. 248. 
See 2 Wash. C. C. 118, 155. Invoice car¬ 
ries no necessary implication of ownership, 
but accompanies goods consigned to a factor 
for sale, as well as in the case of a pur¬ 
chaser ; 4 Abb. App. Dec. 76. See Bill op 
Lading. Invoice Price. The prime cost, 
or invoice of the cost. 7 Johns. 343. 


INVOLUNTARY 
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INVOLUITTABY. An involuntary 
act is that which is performed with con¬ 
straint (g. v.), or with repugnance, or 
without the will to do it. An action is 
involuntary which is performed under 
duress. WoLffius, Inst. § 5. 

INV OLUNTARY MANSLAUGH¬ 
TER. See Manslaughter ; Homicide. 

IOWA (an Indian word denoting 44 the 
place or final resting place ”). The name 
of one or the states of the United States, 
being the sixteenth admitted to the Union. 

This state was admitted to the Union by an act of 
congress approved December 28, 1846. 

INVOLUNTARY SERVITUDE. 

In the Thirteenth Amendment to the Con¬ 
stitution of the United States, has a larger 
meaning than “slavery." They include 
slavery of whatever name and form and all 
its badges and incidents; any Btate of 
bondage. Control by which the personal 
service of one man is disposed of or coerced 
for another's benefit is the essence of in¬ 
voluntary aervitute. 219 U. S. 241. See 
Peonage. 

EPSIBSTMIfl v ERBIS (L&t.). In the 
identical words: opposed to substantially, 
7 How. 719 ; 5 Ohio St. 346. 

IPSO FACTO (Lat.). By the fact itself. 
By the mere fact A proceeding ipso facto 
void is one which has not prima facie valid¬ 
ity, but is void ab initio. 

IPSO JURE (Lat.). By the operation 
of law. By mere law. 

IPSWICH, DOMESDAY OF. A 

heal record which is printed pp. 16-209 of 
Vol. II of the Black Book of tne Admiralty 
(n. v.). It contains amongst other things 
the Ipswich code of sea-laws. Byrne. 

TP.R'RniiHAnT.l A term used to indi¬ 
cate a certain class of contractual obliga¬ 
tions recognized by the law which are 
imposed upon a person without his consent 
ana without regard to any act of his own. 
They are distinguished from recusable obli¬ 
gations which are the result of a voluntary 
act on the part of a person on whom they 
are imposed by law. A clear exaxrtple of 
an irrecusable obligation is the obligation 
imposed on every man not to strike another 
without some lawful excuse. A recusable 
obligation is based upon some act of a per¬ 
son bound, which is a condition precedent 
to the genesis of the obligation. Theee 
terms were first suggested by Prof. Wig- 
more in 8 Harv. Law Rev. 200. See Harr. 
Contr. 6, where this classification is very 
fully discussed. See Contractual Obli¬ 
gation. 

IRREGULAR. Out of rule ; not ac¬ 
cording to rule. 

IRREGULAR DEPOSIT. See Da* 

POST. 

IRREGULAR JUDGMENT. See 

Erroneous. 

IRREGULARITY. In Practice. 

The doing or not doing that in the con¬ 
duct of a suit at law, which, oonformably 
with the practice of the court, ought or 
ought not to be done. 2 Ind. 252. The 
term is usually applied to such informality 
as does not render invalid the act done; 
thus an irregular distress for rent due is 
not illegal ab initio. 

A party entitled to complain of ir¬ 
regularity should except to it previously to 
taking any step by him in the cause ; Lofft 
323, 333; because the taking of any such 
step is a waiver of any irregularity ; I B. 
& P. 342; 8 East 547 ; 2 Wils. 380. See 
Abatement. 

The court will, on motion, set aside pro¬ 
ceedings for irregularity. On setting aside 
a judgment and execution for irregularity, 
they have power to impose terms on the 
defendant, and will restrain him from 
bringing an action of trespass, unless a 
strong case of damage appears. 1 Chitty, 
Bail. 133, n. And see Balaw. 246 ; 8 Chitty, 
Pr. 509. 


In Canon Law. Any impediment 
which prevents a nan from taking holy 
orders. 

IRREL EvANur . Hie quality or 
state of being inapplicable or impertinent 
to a fact or argument. 

Irrelevancy, in an answer, consists in 
statements which are not material to the 
decision of the case ; such as do not form 
or tender any material issue. 18 N. Y. 
315, 821. 

IRRE LEVANT. Not pertinent ; in¬ 
applicable. Anderson. 

In pleading, said of a fact or allegation 
which has no bearing upon the subject- 
matter and cannot affect the decision of the 
court. Id. ; 9 Neb. 321. Testimony cannot 
be excluded as irrelevant which would have 
a tendency, however remote, to establish the 
probability of the fact in controversy. Id. 
33 Me. 367. A statement not material tc 
the decision of the case is irrelevant; as, an 
answer which does not form or tender a 
material issue. Id. ; 18 N. Y. 321. A 
pleading is irrelevant which has no sub¬ 
stantial relation to the controversy between 
the parties to the suit. “Irrelative” is, 
perhaps, more appropriate. In parliament¬ 
ary debate in England, “irrelevant” means 
“unassisting, unrelicving.” Id. ; 6 How. 
Pr. 313-14. Facts, in an answer to a bill in 
equity, not material to the decision are 
“impertinent.” The test is whether the 
subject of the allegation could be put in 
issue, and would be matter proper to be 
given in evidence between the parties. Id.; 
1 Johns. Ch. *106. See Irrelevant 
Evidence. 

IRRELEVANT EVIDENCE. That 
which does not support the issue, and 
which, of course, must be excluded. See 
Evidence. 

In the law of evidence, collateral, discon¬ 
nected facts are generally irrelevant. But' 
from one part similar qualities of another 
part may be inferred. Evidence of prior 
ignitions is admissible against a railroad 
company charged with the negligent use of 
fire. Anderson ; 1 Whart, Ev. Ch. II. 

Evidence is admissible which “tends” to 
prove the issue, or constitutes a link in the 
chain of proof, although alone it might not 
justify a verdict in accordance with it. Id.; 
1 Green!. Ev. ( 51 a. 

rRTtTeifnVABIT.i rv The status of 
a pauper in England, who cannot be legally 
removed from the parish or union in which 
he is receiving relief, notwithstanding that 
he has not acquired a settlement there. 
Thus a pauper who has resided in a parish 
during the whole of the preceding year is 
irremovable. Stat. 28 and 29 V ict. c. 79, § 8. 

IRREPARABLE INJURY. As a 

ground for injunction, it is that which 
cannot be repaired, retrieved, put back 
again, atoned for. 28 Fla. 887; it does not 
neoeaBarily mean that the injury is beyond 
the possibility of compensation in damages, 
nor that it must be very great ; 142 Ill. 404. 
See Injunction. 

Injury of such nature that the party 
wronged cannot be adequately compensated 
in damages, or when the damages which 
may result cannot be measured by any cer¬ 
tain pecuniary standard. Anderson; 39 
Wis. 164. 

All that is meant is, that the injury would 
be a grievous one, or at least a material one, 
and not adequately reparable in damages. 
The term does not mean that there must be 
no physical possibility of repairing the injury. 
Id.; 76 Va. 306. The word “irreparable” is 
unhappily chosen to express the rule that 
an injunction may issue to prevent wrongs 
of a repeated ana continuing character, or 
which occasion damages estimable only by 
conjecture and not by an accurate standard. 
Id.; 24 Pa. 160. In the BenBe in which used 
in conferring jurisdiction upon courts of 
equity, does not necessarily mean that the 
injury complained of is incapable of being 
measured by a pecuniary standard. Id.; 
58 Mich. 485. Literally, anything is irre¬ 
parable injury which cannot be restored in 


specie. In law nothing is irreparable which 
can be fully compensated in damages. To 
entitle a party to an injunction, he must 
show that the injury complained of is irre¬ 
parable because the law affords no adequate 
remedy. Id.; 35 Pitts. Leg. J. 406, 

IRRh ^LEVl ABLE . That cannot be 
replevied or delivered on sureties. Spelled, 
also, irreplevisable. Co. Lit! 145; 18Edw. 
I. c. 2. 

IRRESISTIBLE FORCE. A term 
applied to such an interposition of human 
agency as is, from its nature and power, 
absolutely uncontrollable; as, the inroads 
of a hostile army. Story, Bailm. S 25 ; 
Lois des Batim. pt. 2, c. 2, § 1. See Inev¬ 
itable Accident. 

IRRESISTIBLE IMPULSE. IV 

“inesistible impulse ’ it-'-ogmzed by the law 
is that only resulting from mental disease, 
from the derangement of the mind caused by 
a disease of the mind. It is not material 
how recently the derangement may have 
occurred. A person acts under the insane, 
“irresistible impulse” when, by the duress of 
mental disease, he has lost the power to 
choose between right and wrong, to avoid 
doing the act in question, his free agency 
being at the lime destroyed. 114 Ky. 621, 
71 S. W. 658. 

IkRKVOCA BIYH. Vfhich cannot bo 
revoked or recalled. A power of attorney 
in which the attorney has an interest 
granted for consideration is irrevocable. 
See Will ; Power op Attorney. 

IRRIGATION. The operation of 
watering lands or causing water to flow 
over lands by artificial means for agricul¬ 
tural purposes, 

41 The word irrigation , in its primary 
sense, means a sprinkling or watering ; but 
the best lexicographers give it an agricul¬ 
tural or special signification, thus : 4 The 
watering of lands Dy drains or channels 1 
(Worcester) ; ‘The operation of causing 
water to flow over lands for nourishing 
plants ’ (Webster). The term irrigation as 
used in Colorado, in the constitution and 
statutes and judicial opinions, in view of 
the climate and soil, is m its special ‘sense, 
to wit: ‘The application of water to lands 
for the raising of agricultural crops and 
other products of the soil; ’ ” 12 Colo. 529. 

In Egypt as well as in other countries of 
the East and also among the ancient races of 
South America, irrigation was to a great 
extent a necessity, and its methods of ac¬ 
complishment and the laws covering the 
rights incident to it were well known. But 
in England and until recently in all other 
countries where the common law prevailed, 
irrigation was seldom necessary and the 
law relating to it was but little developed. 

At common law the right of the riparian 
proprietor to divert the water of a stream 
for the purposes of irrigation was well 
recognized, and it was described as an 
artificial use of the water and not a natural 
use like taking the w'ater for drinking, 
domestic purposes, and watering cattle 
which would allow the use of all the watei 
in the stream. A riparian owner could use 
for domestic purposes and watering cattle 
as much of the water of the stream as he 
ohose, and if he found it necessary, take all 
the w'ater in the stream, but in using the 
water for irrigation he was allowed to take 
only a reasonable amount of it and could 
not diminish the flow of the stream, so as 
to cause loss to other riparian owners; 
Gould, Waters 217 ; Kinney, Irrig. § 66 ; 98 
Am, Dec. 543 and note ; 37 Tex. 173 ; 4 Mas. 
400 ; Ang. Water C. 34 ; 2 Conn. 684. 

This doctrine of the common law was 
sufficient for any irrigation that had been 
found necessary in England or in the 
United States east of the Mississippi River. 
But as civilization advanced into what was 
once known as the Great American Desert 
and is now called the Arid Region west of 
the Mississippi, “there has grown up or 
evolved out of the necessities of the people 
and the exigencies of the communities 
interested, a great body of law, custom, 
regulation, and judicial interpretation. 


593 


ISLAND 


These statutes in general form the principle 
of prior appropriation as wrought out by 
the earlier mineis, and embodied in federal 
law, and then by the states and territories, 
being steadily sustained by the courts, 
with a few exceptions, as the common law 
of an arid regiou such as ours. The devel¬ 
opment of the beneficial use of water has 
of course modified the practice of prior 
appropriations to a first or prior pro rata 
snare of the natural waters, when taken 
from bed or source for induatrialpurpoee8; ,, 
Senate Report on Irrigation, 1890. 

The aria region in the United States 
covers an area of about a thousand miles 
from north to south and fifteen hundred 
miles from east to west, lying between the 
100th meridian and the Coast Range of 
Mountains in California, extending from 
the British possessions to Mexico and in¬ 
cluding Arizona, New Mexico, Utah, Wy¬ 
oming, Idaho. Colorado, Nevada, and por¬ 
tions of North Dakota, South Dakota, 
Nebraska, Kansas, Texas, Montana, Cali¬ 
fornia, Oregon, and Washington. The Arid 
Region Doctrine, however, was first worked 
out, not in the arid region itself, but in the 
mining districts of California. 

After the discovery of gold in Californif 
had brought great numbers of people U 
that region, the miners developed a sort ol 
code of their own, called the Mining 
Customs, which in 1851 were recognizee 
by the legislature of California and made 
a part of the law of the state. By these 
customs a new principle in water rights 
was developed, called the Law of Priority 
of Appropriation, by which the person who 
first uses the water of a stream is by virtue 
of priority of occupation entitled to hold 
the same, and may use all the water in the 
stream for the purpose of carrying on his 
mining operations ; Kinney, Irrig. 6 194; 
20 Pac, Rep. (Idaho) 42. This doctrine begin¬ 
ning in the Mining Customs and sanctioned 
by the legislature of California and the 
supreme court of that state, was after¬ 
wards approved by the supreme court 
of the United States, and congress not 
only passed acts which sanctioned the 
doctrine as regarded mines, but ex¬ 
tended it to all other beneficial uses or 
purposes for which water may be essential, 
as irrigation for the purposes of agricul¬ 
ture and horticulture and to milling, 
manufacturing, and municipal purposes, in 
the Arid Region, and this development was 
all based upon the principle that the por¬ 
tions of the United States known as the 
Arid Region require it; Kinney, Irrig. 
sec. 122. - 


An appropriator of water for the operation 
of a quartz stamping mill is liable to a 
prior appropriator for irrigation purposes 
for any miury to the land by tailings or 
debris discharged from the mill ; 75 Fed. 
Rep. 884. 

in order to make an appropriation of 
water valid under the Aria Region Doc¬ 
trine, there mast be a bona fide intention 
to use the water for some beneficial 
purpose; 21 Cal. 874 ; 9 Col. 540 ; 32 Cal. 
33 ; 1 Mont. 543; 14 Nev. 107; 2 Utah 535; 
17 Col. 140; 18 id. 1; 09 Cal. 355. The inten¬ 
tion to appropriate must be shown by the 
work and labor usual in such enterprises to 
accomplish the end. If there is no actual 
intention to appropriate the water for a 
beneficial purpose, or if there is unneces¬ 
sary delay in the completion of the works 
for the appropriation of the water, a sub¬ 
sequent appropriator who diverts and 
applies the water for a beneficial purpose 
has the superior right; 87 Cal. 505 ; 1ft id. 
271; 58 id. 80; 20 WalL 682 ; 98 U. 8. 458. 
In a case where a ditch or canal company 
appropriates or diverts the water and then 
sells it to other persons who apply it to 
beneficial purposes, there has been some 
doubt whether the ditch company, being 
only an appropriator of the water and not 
itself applying it to a beneficial purpose, 
could divert tne water. The better opinion 
seems to be that it can, provided the water 
is all applied to beneficial purposes by 
the persons to whom it is sold, but if a com- 
pany appropriates and diverts more water 
than is actually used for a beneficial 


purpose, this suiplus water Is open for 
reappropriation ; 9 Col. 248 ; 10 id. 01; 17 
id. 141. It is also neoessary to the validity 
of an appropriation that the water be used 
continuously. If allowed to run to waste 
for any length of time it will be treated as 
abandoned and open for a fresh appropria¬ 
tion. But water once lawfully appropriated 
is not lost by a change in its use ; 27 Cal. 
476 ; 32 id. &; 3 Col. 580 ; 7 id. 148. 

All persons in the Arid Region com¬ 
petent to hold lands have also the right to 
appropriate water; 8 Nev. 607; 18 Col. 
105 ; 08 Cal. 48 ; 11 Mont. 489. But under 
the Arid Region Doctrine an appropriatoi 
need not necessarily be a riparian owner of 
land. The right to appropriate is not an 
incident of the soil, but is simply a posses¬ 
sory right acquired by valid appropriation ; 
5 dal. 445 ; 10 Col. 01 ; 8 Col. App. 212; 10 
Nev. 217; 20 Wall. 070; 101 U. 8. 270 ; 51 
Cal. 288 ; Kinney, Irrig. § 150. 

A provision that no land shall be included 
in an irrigation district, except such as may 
be benefited by the system of irrigation 
used in that district, means that the land 
must be such that it may be substantially 
benefited. It is not sufficient that such ir¬ 
rigation creates an opportunity thereafter 
to use the land for a new kind of crop, 
while not substantially benefiting it for the 
cultivation of the ola kind, which it has 
produced in reasonable quantities, and with 
ordinary certainty, without the aid of irri¬ 
gation ; 104 U. S. 113. 

In order to nutke an appropriation valid 
there must be sufficient notice to the public 
of the intention to appropriate; and the 
notice may be in any form which gives 
the name of the appropriator and a descrip¬ 
tion of the stream ana of the purposes for 
which the water is to be taken ; 56 Cal. 
571. 

In Krall i\ U. S. 79 Fed. Rep. 241, it 
was held by the circuit court of appeals 
that the previous establishment of a gov¬ 
ernment reservation below the point of 
appropriation does not affect the right, 
except so far as the waters of the stream 
have been previously appropriated for the 
use of such reservation. But Gilbert, J., 
dissented on the authority of Steer v. 
Berk, 133 U. S. 541, which held that a 
homestead entry man on land over which 
the waters of a creek flowed had the right 
to the natural flow of the water as against 
a subsequent appropriation. 

The rights or an appropriator of water 
for irrigating purposes are not interfered 
with by a subsequent appropriation for 
mining purposes at a point further up the 
stream, unless the use tor the latter purpose 
impairs the value of the water for the 
purpose of irrigation. The liability of an 
irrigation company for failing to supply 
a certain volume of water to the holders of 
water rights, according to contract, cannot 
be determined on the theory that the com¬ 
pany is a common carrier ; 1 Col. App. 480. 

Although in the Arid Region tne doc¬ 
trine of appropriation generally prevails, 
the old common - law doctrine of the 
reasonable use of water by a riparian owner 
for irrigation is not entirely abolished in 
all the jurisdictions. In some states the 
common • law doctrine has been entirely 
abolished, but In others it exists side by 
side with the doctrine of appropriation, and 
is applied usually in the case of riparian 
owners who, matting no olaim to an appro¬ 
priation, wish to use some of the waters of 
a stream for irrigation ; Kinney, Irrig. 273. 

The constitution of California declares 
the use of all water a publio use and 
subject to the control of the state, the 
rates for water supplied by any person 
or corporation to be fixed annually by 
the supervisors of the district. The 
constitution of Colorado declares all 
natural streams, not theretofore appro¬ 
priated, to be the property of the public, 
and subject to appropriation as provided 
by law; and that the right to divert unap¬ 
propriated water shall never be denied. 
Priority of appropriation Bhall give the 
better right as between those using water 
for the same purpose, when water is not 
sufficient for all, those who require it for 


domestic use have the preference, and 
those using it for agricultural purposes 
have the preference over those using it for 
manufacturing purposes. 

Somewhat similar provisions will be 
found in the constitutions of Idaho, Mon¬ 
tana, North Dakota, Washington, and Wyo¬ 
ming. 

See, generally, Black’s Pomeroy on 
Waters; Hall; Kinney, Irrig.; 98 Am. 
Dec. 543-5; 5 Special Consular Reports, 
1891 ; Gould, Waters £ 217 ; 09 Cal. 255 ; 
Senate Report on Irrigation, 1890, where 
all the acts in the irrigation states are set 
forth, together with a digest of reported 
cases; Mills, Constitutional Annotations 
§§ 610—13 and notes, where the cases on this 
subject and constitutional provisions are 
collected. 

IRRITANCY. In Scotch Law. The 
happening of a condition or event by which 
a charter, contract, or other deed, to which 
a clause irritant is annexed, becomes void. 
Emkine, Inst. b. 2, t. 5, n. 25. Irritancy is 
a kind of forfeiture. It is legal or conven¬ 
tional. Burton, Real Prop. 298. 

IRRITANT CLAUSE. In Sootch 
Law. A provision by which certain pro¬ 
hibited acts specified in a deed are, if com¬ 
mitted, declared to be null and void. A 
resolution clause dissolves and puts an end 
to the right of a proprietor on his commit¬ 
ting the acts so declared void. 

IBROTULATTO (Law Lat.). An in¬ 
rolling ; a record. 2 Rymer, Foed. 673; 
Du Cange; Law Fr. & Lat. Diet. ; Brac- 
ton, fol. 293 ; Fleta, lib. 2, c. 05, § 11. 

IS DIRECTED TO GIVE. Aft Used 
In a Will. The phrase “is directed to give" 
has been construed to be effective words to 
give an immediate interest in the estate. 
110 Ky. 890, 62 S. W. 1036. 

ISH. In Scotch Law. The period of 
the termination of a tack or lease. 1 Bligh 
522. See Tack. 

If the tack does not mention the ish, it is 
good for one year only, unless an intention 
appear to continue it for more than that 
period, in which case it is limited to the 
minimum period the words admit of. If 
the tack is in perpetuity, the ish being in¬ 
definite, it haBnot the benefit of the statute 
giving effect to a tack for its full term, no 
matter into whose hands the lands might 
come. Erok. Prin. II. VI. 10. 

ISLAND. A piece of land surrounded 
by water. 

When new islands arise in the open sea, 
they belong to the first occupant; but 
when they are newly formed so near the 
shore as to be within the boundary qf some 
state, they belong to that state. 

Islands which arise in rivers when in the 
middlfe of the stream belong in equal parts 
to the riparian proprietors. When they 
arise mostly on one side, they belong to the 
riparian owners up to the middle of the 
stream. 

The owner in fee of the bed of a river or 
other submerged land is the owner of any 
bar, island, or dry land which may be sub¬ 
sequently formed thereon ; 188 U. S. 226. 

Where an island springs up in a navigable 
river, and by accretion to tne shores of the 
island and the mainland, they are united, 
the owner of the mainland is not entitled 
to the island, but only to such accretion 
as formed on his land ; 117 Mo. 83. 

See Accession ; Accretion ; Boundary ; 
3 Washb. R. P.56; 3 Kent 428. 

IS8INT (Norm. Fr. thus, so). In 
Pleading A term formerly used to in¬ 
troduce a statement that special matter 
already pleaded amounts to a denial. 

In actions founded on, deeds, the defend¬ 
ant may, instead of pleading non est 
factum in the common form, allege any 
special matter which admits the execution 
of the writing in question, but which, 
nevertheless, shows that it is not in law his 
deed, and may conclude with, “ and so it 
is not his deed ; ” as, that the writing was 
delivered to A B as an escrow, to be de¬ 
livered over on certain conditions, which 
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have not been complied with, “ and so it 
is not his act,” or that at the time of 
making the writing the defendant waa a 
feme oovert, “ and so it is not her act; n 
Bsc. Abr. fleas (H 3), (13); Gould, PL 8 64. 

An example of this form of plea, which 
is sometimes called the special general 
issue, occurs in 4 Rawle 83. 

ISSUABLE. In Practice. Leading 
or tending to an issue. An issuable plea is 
one upon which the plaintiff can take issue 
and proceed to trial. 

ISSUABLE TERMS. Hilary and 
Trinity Terms were so called from the 
making up of the issues, during those 
terms, for the assizes, that they might be 
tried by the judges, who generally went 
on oirouit to try such issues after these two 
terms. But for town causes all four terms 
were issuable. 3 Bla. Com. 350 ; 1 Tidd, 
Pr. 121. Since the Judicature Actsof 1873 
and 1875 this distinction has become ob¬ 
solete. 

ISSUE. In Real Law. Descendants. 
All persons who have descended from a 
common ancestor. 8 Ves. Ch. 257; 17 id. 
481; 19 id. 547 ; 1 Roper, Leg. 90. 

In a will it may be held to have a more 
restricted meaning, to carry out the testa¬ 
tor’s intention; 7 Ves. Ch. 522; 1 Roper, 
Leg. 90. 2 Wills. Exec. 386, n.; but it has 
been held that a devise to “ issue ” means 
prima facie legitimate issue, and an in¬ 
tention to include illegitimates must ap¬ 
pear from the will itseli without resort to 
extrinsic evidence ; 66 Fed. Rep. 182. See 
Bac. Abr. Courtesy (D), Legatee. 

If the term be used in the sense of heirs, 
that is, as comprehending a class to take 
by inheritance, it is to be interpreted as a 
term of limitation, and brings the case 
within the rule in Shelley’s case ; and this 
is the interpretation that prima facie will 
be given it; 70 Pa. 70: 79 id. 38o ; 24 Atl. 
Rep. (Pa.) 297. But if the context indicate 
a different intention, it will be sustained as 
a word of purchase; 2 Wms. R. P. 603. 
In a deed it is always taken as a word of 
purchase ; 68 Pa. 488 ; 4 Fed. Rep. 299 ; 2 
Ves. Sr. 681 ; 2 Wms. R. P. 604. 

In Pleading. A single, certain, and 
material point, deduced by the pleadings 
of the parties, which is affirmed on the one 
side and denied on the other. 

The entry of the pleadings. 1 Chitty, 
PI. 630. 

Several connected matters of fact may 
go to make up the point in issue. 

An actual \ssue is one formed in an action 
brought in the regular manner, for the pur¬ 
pose of trying a question of right between 
the parties. 

A collateral issue is one framed upon 
some matter not directly in the line of the 
pleadings ; as, for example, upon the iden¬ 
tity of one who pleads diversity in bar of 
execution. 4 Bla. Com. 396. 

A common issue is that which is formed 
upon the plea of non est factum to an action 
ox covenant broken. 

This is so called because it denies the 
deed only, and not the breach, and does 
not pat the whole declaration in issue, and 
because there is no general issue to this 
form of action. 1 Chitty, PI. 482 ; Gould, 
PL c. 6, pt. 1, § 7. 

An issue tn fact is one in which the truth 
of some fact is affirmed or denied. 

In general, it consists of a direct affirma¬ 
tive allegation on one side and a direct 
negative on the other. Co. Litt. 126 a 
Bac. Abr. Pleas (G 1); 2 W. Bla. 1812 ; 5 
Pet. 149. But an affirmative allegation 
which completely excludes the truth of the 
preceding may oe sufficient; 1 Wils. 6 
2 Stra. 1177. Thus, the general issue in a 
writ of right (called the miee) is formed by 
two affirmatives; the demandant claiming 
a greater right thim the tenant, and the ten¬ 
ant a g r e ater than the demandant. 8 Bla. 


Com. 190, 806. And in an action of dower 
the count merely demands the third part 
of [ ] acres of land, etc., as the dower 

of the demandant of the endowment of 
A B, heretofore the husband, etc., and the 
general issue is that A B was not seised of 
such estate, etc., and that he could not 
endow the demandant thereof, etc. ; which 
mode of denial, being argumentative, would 
not, in general, be allowed. 2 Saund. 329. 

A feigned issue is one formed in a ficti¬ 
tious action, under direction of the court, 
for the purpose of trying before a jury some 
question of fact. 

Such issues are generally ordered by a 
court of equity, to ascertain the truth of 
a disputed fact. They are also frequently 
used in courts of law, by the consent of the 
parties, to determine some disputed rights 
without the formality of pleading; and by 
this practice much time and expense are 
saved in the decision of a cause; 3 Bla. 
Com. 462. Suppose, for example, it is de¬ 
sirable to settle a question of the validity 
of a will in aoourt of equity. 

For this purpose an action is brought, in 
which the plaintiff by a fiction declares 
that he laid a wager for a Bum of money 
with the defendant, for example, that a 
certain paper is the last will ana testament 
of A, then avers it is his will,and therefore 
demands the money ; the defendant admits 
the wager, but avers that it is not the will 
of A; and thereupon that issue is joined, 
which Is directed out of chancery, to be 
tried ; and thus the verdict of the jurors at 
law determines the fact in the court of 
equity. A feigned issue is also formed foi 
tnal by a jury in certain interpleader pro¬ 
ceedings ; as in proceedings to test the 
title to goods levied upon by the sheriff and 
claimed by a third party. 

The name is a misnomer, inasmuch as 
the issue itself is upon a real, material point 
in question between the parties, ana the 
circumstances only are fictitious. It is a 
contempt of the court in which the action 
is brought to bring such an action, except 
under tne direction of some court; 4 Term 
402. 

A formal issue is one which is framed 
according to the rules required by law, in 
an artificial and proper manner. 

A general issue is one which denies in 
direct terms the whole declaration : as. for 
example, where the defendant pleads nil 
debet (that he owes the plaintiff nothing), 
or nul disseisin (no disseisin committed). 
8 Greenl. Ev. § 9; Steph. PI. 220 ; 3 Bla. 
Com. 305. See General Issue. 

An immaterial issue is one formed on 
some immaterial matter, which, though 
found by the verdict, will not determine 
the merits of the cause, and will leave the 
oourt at a loss how to give judgment. 2 
Wms. Saund. 319, n. 6. See Immaterial 
Issue. 

An informal issue is one which arises 
when a material allegation is traversed >n 
an improper, or inar tificial manner. Bac. 
Abr. Pleas (G 2), (N 5); 2 Wms. Saund. 
319 a, n. 7. The defect is cured by verdict, 
by the statute 32 Hen. VIII. o. 80. 

A material issue is one properly formed 
on some material point wnich will, when 
decided, settle the question between the 
parties. 

A special issue is one formed by the de¬ 
fendant’s selecting any one substantial 
point and resting the weight of his cause 
upon that. It is contrasted with the gen¬ 
eral issue. Comyns, Dig. Pleader (R 1, 2), 
See Matter in issue. 

ISSUE IN LAW. An issue upon 
matter of law, or consisting of matter of law, 
being produced by a demurrer on the one 
bide, and a joinder in demurrer on the other. 
3 Bl. Com. 314. 

ISSUE ROLL. In English Law. 

The name of a record which contained an 


entry of issue as soon as it was found. It 
was abolished by the rules of Hilary Term, 
1834. Moz. & W. Diet. 

ISSUED AND OUTSTANDING 
STOCK. See Stock. 

ISSUES. In English Law. The 
goods and profits of the lands of a defend¬ 
ant against whom a writ of distringas or 
distress infinite has been issued, taken by 
virtue of such writ, are called issues. 8 
Bla. Com. 280; 1 Chitty, Crim. Law 351. 

ISSUES ON SHERIFFS. Fines and 
amercements inflicted on sheriffs for neg : 
lects and defaults, levied out of the issues 
and profits of their lands. Toml. 

ISTIMRAR. Continuance; perpetuity; 
especially a farm or lease granted in per¬ 
petuity by government or a zemindar 
(q. v.). Wilson’s Gloss. Ind. 

ISTIMRAR PAR. The holder of a per¬ 
petual lease. Moz. & W. 

TTA EST (Lat.). So it is. 

Among the civilians, when a notary dies, 
leaving his register, an officer who is au¬ 
thorized to make official copies of his no- 
tarial acts writes, instead of the deceased 
notary’s name, which is required when he 
is living, ita est. 

IT A QUOD (Lat.). The name or condi¬ 
tion in a submission, which is usually intro¬ 
duced by these words, “ so as the award be 
made of and upon the premises,” which, 
from the first words, is called the ita quod. 

When the submission is with an ifa quod. 
the arbitrator must make an award of all 
matters submitted to him of which he had 
notice, or the award will be entirely void. 
7 East 81 ; Cro. Jac. 200 ; 2 Vern. Ch. 109; 
Rolle, Abr. Arbitrament (L. 9). 

ITEM (Lat.). Also; likewise; in like 
manner; again; a second time. These are 
the various meanings of this Latin adverb. 

It is used to introduce a new paragraph, 
or chapter, or division; also to denote a 
particular in an account. It is used 
when any article or clause is added to a 
former, as if there were here a new begin¬ 
ning. Du Cange. Hence the rule that a 
clause in a will introduced by ifem shall not 
influence or be influenced by what precedes 
or follows, if it be sensible, taken independ¬ 
ently ; 1 Salk. 239 ; or if there is no plain 
intent that it should be taken in connec¬ 
tion, in which cases it may be construed 
conjunctively, in the sense of and, or also , 
in such a manner as to connect sentences. 
If, therefore, a testator bequeath a legacy 
to Peter, payable out of a particular fund 
or charged upon a particular estate, item a 
legacy to James, James’s legacy as well as 
Peters, will be a charge upon the same 
property; 1 Atk, 436; 1 Bro. Ch.* 482 ; 1 
Mod. 100 ; Cro. Car. 368; Vaugh. 262 ; 1 
Salk. 234. See Also. 

ITER (Lat.). In Civil Law. A way; 
a right of way belonging as a servitude to 
an estate in the country (preedium rustx- 
cum). The right of way was of three kinds: 
1, ifer, a right to walk, or ride on horse¬ 
back, or in a litter; 2, actus , a right to 
drive a beast or vehicle ; 3, via, a full nght 
of way, comprising right to walk or ride, 
or drive beast or carnage- Heineccius, 
Elem. Jur. Civ. § 408. Or, as some think, 
they were distinguished by the width of 
the objects which could be rightfully car¬ 
ried over the way ; e. g. via, 8 feet; nctyft 
4 feet, etc. Mackeldey, Civ. Law § 290 ; 
Brae ton 282 ; 4 Bell, H. L. 890. 

In Old English Law. A journey, es¬ 
pecially a circuit made by a justice in ey re, 
or itinerant justice, to try causes according 
to his own mission. Du Cange ; Bracton, 
lib. 8, c. 11, 12, 13; Britton, o. 2; Cowel; 
Eyre. 

ITINERANT. Wandering ; travelling; 
who make circuits. See Eyre. 
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JACKETS. In abeyance. TomL 

JACKETS HJEREDITA8. See Hjb- 
RSDCTAS JaCENS. 

JACERE (LatTo lie To lie, as an 
action, or proceeding in an action, to have 
place, to be applicable or available; to be 
competent or legally proper. To be fallen, 
or in a state of prostration ; to be unclaimed, 
to be in abeyance. To be overthrown or 
defeated in a suit. Lying ; fallen ; prostrate 
Burrill; Bract, fol. 84. 

JACBT IK ORE. It lies in the mouth. 
Fleta, lib. 5, c. 5, § 49. 

JACOBUS. A gold coin an inch and 
three-eighths in diameter, in value about 
twentydive shillings, so o&lled from James 
I., in whose reign it was first coined. 

It was also called brood, laurel, and 
broad-piece. Its value is sometimes put at 
twenty-four shillings, but Macaulay speaks 
of a salary of eight thousand Jacobuses as 
equivalent to ten thousand pounds sterling. 
Host. Eng. ch. xv. A cut or this coin show¬ 
ing both sides will be found in the Century 
Dictionary, sub v. broad. 

JACTITATION. Boasting of some¬ 
thing which is challenged by another. 
Mon. & W. 

The word is used principally with ref¬ 
erence to jactitation of marriage , which 
title see. In Louisiana, it is the name used 
as an action for slander of title to land. 

Jactitation of riaht to a seat in a church 
appears to be the coasting by a man that 
he hAs a right or title to a pew or sitting in 
a church to which he has legally no title. 

Jactitation of tithes is the boasting by a 
man that he is entitled to certain tithes, to 
which he has legally no title. See Bog. 
Ecc. L. 482. 

Assertions repeated to the prejudice of 
another’s right; false boasting. Abbott. 
The term designates a wrong which, in 
certain aspects, is cognizable under the canon 
law, in the ecclesiastical courts. The wrong 
known in the common law as slander of 
title ib in its nature a species of jactitation, 
and the Louisiana code allowed an action 
of jactitation to protect the ownership of 
Lands from disturbance by slander of title. Id. 

JACTITATION OF MARRIAGE. 
In En glish Boclesiaatioal Law. The 
untruthful boasting by an individual that 
he or she has married another, from which 
it may happen that they will acquire the 
reputation of being married to each other. 
8 Bla. Com. 93. It was held that the boast¬ 
ing must be malicious as well as false; 2 
Hagg. 220. 280. 

The ecclesiastical courts formerly might 
ui snob oases entertain a libel by the party 
injured, and on proof of the facta enjoin 
the wrong-doer to perpetual silenoe, and, 
as a famishm ent, make him pay the costs ; 
8 Bla. Com. 98 ; 2 Hagg. Cons. 428, 285 ; 2 
Chitty, Pr. 459. 

The jurisdiction of such a suit would now 
be in the Probate,Divorce, and Matrimonial 
Division, but the remedy is now rarely re¬ 
sorted to, as, in general, since Lord Hard¬ 
wicks b act (1700), there is sufficient cer¬ 
tainty in the forms of legal marriage in 
England to prevent any one being in ignor¬ 
ance whether he or she is really married or 
not—a reproach which, however, is often 
made against the law of Scotland. The 
Scotch suit of a declarator of putting to 
silence, which is equivalent to jactitation 
of marriage, is often resorted to, a notorious 
instance of its use being thuf in th Q Yel- 


verton marriage case; 1 Sc. Sees. Cas. 3d 
aer. 161. 

JAuruRA (Lat. jaceo, to throw). A 
jettison (q. tO. 

J ACTUS (Lat.). A throwing goods 
overboard to lighten or save the vessel, in 
which case the goods so sacrificed are a 
proper subjeot for general average. Dig. 
14. 2, delegsBhodia dejactu; 1 Pardessua, 
CoUec. dec Lois marif. 104; Knrioke, Inst. 
Marit. Hanscat tit. 8 ; 1 Par. Mar. Law 288, 
note. 

JACTUS T.APTT.TiT (Lat. the throwing 
down of a stone). In Civil Law. A 
method of preventing the acquisition of 
title by prescription oy interrupting the 
possession. The real owner of land on 
which another was building, and thereby 
acquiring title by usucapion (q. t>.), ooula 
challenge the intrusion and interrupt the 
prescription by throwing down a stone 
from the building before witnesses called 
upon to note the transaction. 

JAIL. See Gaol ; Prison. 

JAILER. See Coroner. 

JAMUNUNGI, JAMUNDIUNGI. 

Freemen who delivered themselves and 
property to the protection of a more power¬ 
ful person, in order to avoid military serv¬ 
ice and other burdens. Spelman, Gloss. 
Also, a species of serfs among the Germans. 
Du Cange. The same as commendati. 

JAMUNLINOUB. Commendatus 

(g. o.). 

JANITOR. A person employed to take 
charge of rooms or buildings, to see that 
they are kept clean and in order, to look 
ana unlock them, and generally to care for 
them. 84 N. Y. 352. See Flat. 

Formerly, a door-keeper. Fleta, lib. 2, 
c. 24. 

J A VELOUR. In Scotch Law. 

Jailor or gaoler. 1 Pito. Crim. Tr. pt. 1, p. 88. 

JEOFAILS (L. Fr.). I have failed ; I 
am in error. 

Certain statutes are called statutes of 
amendments and jeofailes, because, where 
a pleader perceives any slip in the form of 
his proceedings, and acknowledges the er¬ 
ror (jeofaile), he is at liberty, by those stat¬ 
utes, to amend it. The amendment, how¬ 
ever, is seldom made; but the benefit is 
attained by the court’s overlooking the ex¬ 
ception ; 8 Bla. Com. 407 ; 1 Sauna. 228, n. 
1; Docfc. Pl. 297; Dane, Abr. These stat¬ 
utes do not apply to indictments. 

JEOPARDY, reril; danger. 

The term is used in this sense in the act 
establishing and regulating the post-office 
department. The words of the act are, 
“ or if, in effecting such robbery of the 
mail the first time, the offender shall 
wound the person having the custody 
thereof, or put his life in jeopardy by the 
use of dangerous weapons, suoh offender 
shall suffer death.” 3 Story, Laws U. B. 
1992. Bee Baldw. 93-95. 

The situation of a prisoner when a trial 
jury is sworn and impanelled to try his 
case upon a valid indictment, and such 
jury has bean charged with his deliverance. 
1 Bail. 055 ; 7 Blackf. 191 ; 1 Gray 490 ; 88 
Me. 574, 586 ; 28 Pa. 12 ; 12 Vt. 98. 

It is the peril in which a prisoner is put 
when he is regularly charged with a crime 
before a tribunal properly organized and 
competent to try him ; 121 Pa. 109. 

This is the sense in whioh the term is 


used in the United States constitution ; “ no 
person . . . shall be subjeot for the same 
offenoe to be twice put in jeopardy of life 
or limb,” U. S. Const, art. v. Amend., and 
in the statutes or constitutions of most if 
not all of the states. 

This provision in the constitution of the 
U. B. binds only the United States ; 2 Cow. 
619 ; 5 How. 410; 20 B. C. 892; 1 Bfeh. N. 
Or. L. § 981. At one time it was not uni¬ 
formly so considered, and it was held con¬ 
tra , 2 Pick. 521 ; 18 Johns. 187; Walker, 
Miss. 134. This was the same fluctuation 


ot judicial opinion as to the effect of the 
oarly constitutional amendments whioh 
affected other questions. See Eminent 
Domain. In this oountry this rule depends 
in most cases on constitutional provisions. 
In England it is said to be one of the uni¬ 
versal maxims of the common law ; 4 Bla. 
Com. 835; and Stephen in repeating the 
expression adds in a note that although 
Blaokstone uses the term 41 jeopardy of his 
life,” it is not confined to capital offences, 
and extends to misdemeanors; 4 Steph. 
Com. 384 ; 8 B. A C. 502. In a leading case 
where the question was considered whether 
the rule applied when a jury had been dis¬ 
charged for want of agreement it was held 
that the court had authority in its discre¬ 
tion to discharge the jury in such a case, 
and that suoh action aid not operate as an 
acquittal. This is also the prevailing 
opinion in this oountry. See infra. In 
the English case referred to, it was said 
by Cookbum, C. J., that in considering 
the question of the right to discharge a 
jurv in suoh case they were not dealing 
with one of those principles which lie at 
the foundation of the law, but with a mat¬ 
ter of practice, which has fluctuated at 
various times, and “even at the present 
day may per nape oe considered as not 
finally settled ; ’’ L. R. 1 Q. B. 289. This 
would seem to be a more reasonable con¬ 
struction of the language of Lord Cock- 
burn than that sometimes put upon it. See 
1 Bish. N, Cr. L. § 982. That which he 
characterized as a mere matter of practice 
was not the existence of the doctrine of 
jeopardy, but whether it was applicable. 

The constitutional provision, which ref ere 
to “ life or limb,” properly interpreted, ex¬ 
tends only to treason and felonies, but it 
has usually been extended to misdemean¬ 
ors ; 1 Bish. Cr. L. S 990 ; 28 Ala. 185 ; but 
not to proceedings for the recovery of pen¬ 
alties, nor to applications for sureties or the 
peace ; 1 Bish. Cr. L. § 990. 


A person is in legal jeopardy when he is 
put upon trial, before a court of competent 
jurisdiction, upon indictment or informa¬ 
tion whioh is sufficient in form and sub¬ 
stance to sustain a conviction, and a Jury 
has been charged with his deliverance: 
Cooley, Const. Lim., 4th ed. 404 ; approved 
in 9 Bosh 888 ; 21 Alb. L. J. 898 ; 77 CW. 
183. 

The discharge of a competent jury with¬ 
out defendant’s consent, express or implied, 
without sufficient cause, operates as an ac¬ 
quittal ; 62 Mich. 807 ; 70 Cal. 57 ; 88 AJa. 96. 

But where the indictment was good and 
the judgment erroneously arrested, the 
verdict was held to be a bar; 2 Yearn. 94. 

After a jury has been 4 ** > pa^irlfr l and 
sworn in a criminal case, the trial csnfict 
stop short of a verdict without the defend¬ 
ants oonsent except for imperative reasons, 
such as the illness of a juror, the judge, or 
the defendant, the absence of a juror, or a 
disagreement. The absence of a witness 
for the state is not sufficient unless by con¬ 
sent of the accused, and his consent is not 
established by the mere fact that, being 
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without counsel, he does not object to a 
postponement; 25 S. E, Rep. (S. C.) 220. 
The discharge of a jury on the last day of 
the term after they have for five days failed 
to agree upon a verdict, made against the 
objection of the defendant, bars another 
trial for the same offence; 121 Pa. 109: 
contra^ 111 N. C. 090 ; 16 So. Rep. (Ala.) 602. 

Where one of the jurors is discharged be¬ 
cause of the death of his mother, and the 
court declared a mistrial, a plea of former 
jeopardy is not good ; 91 Ga. 831. 

An order of an examining magistrate, 
either committing or discharging the se¬ 
emed, is not a bar to a second hearing on 
the same charge ; 18 So. Rep. (Ala.) 729. 

But it has been held by the United States 
Supreme Court, that where a jury in a 
criminal case is discharged during the trial 
and the defendant subsequently put on trial 
before another juiv, he is not twice put in 
jeopardy within the meaning of the fifth 
amendment to the United States Constitu¬ 
tion ; 142 U. S. 148 ; and in a later case it is 
said that a jury may be discharged from 
giving any verdict, vrhenever the court is 
of opinion that there is a manifest neces¬ 
sity for the act, or that the ends of public 
justice would otherwise be defeated, and 
mar also order a trial before another jury, 
and a defendant is not thereby twice put in 
jeopardy; 155 U. S. 271. This case is quite 
m accord with an English decision made 
upon much consideration; L. R. l Q. B. 
289 ; and Bishop, as the result of a very ex¬ 
tended examination and citation of author¬ 
ities, concludes : 11 But in England and Ire¬ 
land, at present, and in most of our states, 
when a reasonable time for discussion and 
reflection has been given the jury, and they 
have in open court declared themselves un¬ 
able to agree, and the judge is satisfied of 
the truth of the declaration, they may be 
discharged and the prisoner held to be tried 
anew. And this doctrine iB applied as 
well in felony as in misdemeanor.” Bish. 
Cr. L. § 1033. See Jury. 

It has been held that the accused was not 
in jeopardy, and may be a$&in put upon 
trial, if the court had no jurisdiction of the 
cause ; 7 Mich. 161 ; or one of its members 
is related to the prisoner and under a statute 
the conviction is void ; 142 N. Y. 190 ; or if 
the indictment was so defective that no 
valid judgment could be rendered upon it; 
86 Ga, 447 ; 105 Mass. 53; or if by any over¬ 
ruling necessity the jury are discharged 
without a verdict; 9 Wheat. 579 ; 68 N. C. 
208 ; or if the term of the court comes to an 
end before the trial is finished ; 5 Ind. 290 ; 
or the jury are discharged with the consent 
of the defendant, express or implied; 9 
Mete. 572; or if after verdict against the 
accused it has been set aside on his motion 
for a new trial or on writ of error, or the 
judgment thereon has been arrested; 13 
Johns. 351; 8 Kan. 232; s. C. 12 Am. Rep. 
469, n.; 7 Mont. 489 ; 127 Ill. 507 ; 41 Minn. 
50 ; 111 N. C. 695 ; 64 Cal. 260; 33 Fla. 889; 
or where there is any irregularity of verdict 
which will compel a reversal upon the ap¬ 
plication of the accused; 83 Ala. 96; 71 
CaL 219. See Cooley, Const. Lim., 4th ed. 
404-5; Von Holst, Const. L. 260; Story, 
Const. % 1787. 

Where a prisoner during his trial fled the 
jurisdiction, and it became necessary to 
discharge the jury, it was held that he was 
never in jeopardy ; 13 Reporter 105 ; 8. C. 
59 Cal. 357. 

The constitutional guaranty is against 
two trials for the same offence, and the de¬ 
cisions as to what constitutes identity of 
the offences are not uniform. They are 
collected in 1 N. Cr. L. §§ 1048-69, by Mr. 
Bishop, who lays down the following rules 
as sustained by just principle: “They are 
not the same when (1) tne two indict¬ 
ments are so diverse as to preclude the B&me 
evidence from maintaining both ; or when 
(2) the evidence to the first and that to the 
second relate to different transactions, 
whatever be the words of the respective 
allegations; or when (3) each indictment 
seta out an offence differing in all its ele¬ 
ments from that in the other, though both 
relate to one transaction,—a proposition of 
which the exact limits are difficult to de¬ 


fine ; or when (4) some technical variance 
precludes a conviction on the first indict¬ 
ment, but does not appear on the second. 
On the other ride, (5) the offences are the 
same whenever evidence adequate to the 
one indictment will equally sustain the 
other. Moreover, (6) if the two indictment* 
set out like offences and relate to one trans¬ 
action, yet if one contain more of criminal 
charge than the other, but upon it there 
could be a conviction for what was em¬ 
braced iu the other, the offenoes, though of 
different names, are, within our constitu¬ 
tional guaranty, the Bame.” The author 
considers the test to be, “ whether if what 
is set.out in the second indictment had been 
proved under the first, there oould have 
been a conviction ; when there could, the 
second cannot be maintained ; when there 
could not, it can be ; ” id. § 1052, and cases 
cited in notes. 

Where the greater offence includes a 
lesser one, a verdict on an indictment for 
the minor offence only is a bar to a trial on 
an indictment for the greater offence, and 
the same principle apinies if the jury are 
out in the first case when the second is 
called ; 149 Pa. 35. In this case, this was 
said to be not a mere technical rule of pro¬ 
cedure, but a substantial one founded in 
reason, and in harmony with the constitu¬ 
tional mandate that no person shall be sub¬ 
ject to be twice in jeopardy for the same 
offence. 

There is some difference of opinion, how¬ 
ever, in the application of this rule in homi¬ 
cide cases. If a prisoner is put on trial for 
murder and convicted of manslaughter and 
that verdict is set aside, on defendant's ap¬ 
plication for a new trial or an appeal, he 
cannot again be tried lor murder ; 11 la. 


2 Pick. 165; 158 Mass. 598; 116 Iff. 588 ; 48 
Wis. 647 ; 47 Cal. 118; 159 U. 8. 078, aff. 
121 Mo. 514. 

The question of former jeopardy cannot 
be passed upon by the supreme court OH 
habeas corpus proceedings, but i* a proper 
plea in bar, to be tried by the lower court; 
82 Pac. Rep. (Wash.) 1068. 

Whether an offence is one against the 
laws of the state or against the United 
States, and whether the same act may be 
an offence against both, punishable by each, 
without infringing upon the constitutional 
guaranty against being twice put in jeop¬ 
ardy for the same offence, are questions 
which a state court of original jurisdiction 
is competent to decide in the first instance, 
and the proper time to invoke the jurisdic¬ 
tion of the Supreme Court of the Uqited 
States is after the highest state court has 
passed upon the question adversely to the 
accused ; 155 U. 3. 80. See Non Bis in 
Idem ; Autrefois Acquit ; Jury. 

Bee Former Jeopardy. 

JERQUES,. In English Law. An 

officer of the o us tom-house, who oversees 
the waiters. Techn. Diet. 

JERK. In Operation of Train. A 

*'jerk" in the operation of a heavy freight 
train might be violent, and nevertheless 
necessary and usual in such operation. 156 
Ky. 415, 161 S. W. 246. 

Jerking a Car In. By "jerking a 
car in" is meant giving it a jerk with the 
engine and letting it run without the engine 
being attached to it. 114 Ky. 746, 71 S. W. 
905. 

JET. In French Law. Jettison (q . v.). 


350 ; 54 01. 325 ; 41 La. Ann. 610 ; on this 
principle it has been held that if a prisoner 
nRg been indicted for murder, convicted of 
murder in the second degree, and after¬ 
wards granted a new trial on his own mo¬ 
tion, he cannot, on the second trial, be con¬ 
victed of a higher crime than murder in the 
second degree; 33 Wis. 121; 6. C. 14 Am. 
Rep. 748, n.; 95 Mo. 105; 01 N. W. Rep. 
(Ia.) 246 ; 31 Fla. 262 ; 72 Ala. 201 (see 90 
Cal. 227); contra , 20 Ohio St. 572 ; 8 Kan. 
232; s. C. 12 Am. Rep. 469, n. A distinc¬ 
tion has been made in some cases based up¬ 
on the theory that the two lower grades of 
homicide do not bear the same relation to 
the offence charged. Manslaughter is clear¬ 
ly a different crime from that charged, and 
a conviction of that offence is therefore an 
acquittal of the graver one. But it has 
been said that the division of murder into 
two degrees does not make two offences and 
the same rule should not apply ; 65 Cal. 
232 ; 67 Vt. 465. Indeed the whole theory is 
that, when the defendant obtains a reversal, 
the conviction of the lesser crime is an ac¬ 
quittal of the graver one, so that another 
trial would be within the prohibition 
against putting the accused twice in jeop¬ 
ardy ; 18 Neb. 57 ; 20 Ohio St. 572 ; 8 Kan. 
232 ; 60 Ind. 291; 83 Ky. 1; 11 Mo. App. 92. 
But it is said that “the weight of author¬ 
ity is that securing a new trial only operates 
to set aside conviction and not the verdict 
so far as it operates as an acquittal; 

1 McClain, Cr. L. § 890 ; 30 Wis. 216; 13 
Tex. 168. If it is an acquittal pro tanto 
nothing less than constitutional amend¬ 
ment can remove the effect of the general 
provision as to jeopardy ; 107 U. S. 221. In 
some state constitutions, as those of Ar¬ 
kansas, Colorado, Georgia,and Missouri, the 
usual declaration securing a person from 
being put twice in jeopardy is modified by 
a further provision that if the jury dis¬ 
agree, or if the judgment be arrested after 
verdict or reversed for error in law, the ac¬ 
cused shall not be deemed to have been in 
jeopardy ; Ark. II. 8 ; Colo. II. 18; Ga. I. 
5; Mo. II. 23. 


Statutes which provide for a severer pun¬ 
ishment when a criminal is convicted of a 
second or third offence are not in violation 
of the constitutional provision that no one 
shall be twice put in jeopardy for the same 
offence. The doctrine is that the subse¬ 
quent punishment is not imposed for the 
first offence, but for persistence in crime; 


JETSAM. Goods thrown into the sea 
from a vessel in danger of wreck, for the pur¬ 
pose of lightening her and which remain 
under water, without coining to land. 1 Bl. 
Com. 292. 


JETTISON, JETSAM. The casting 
out of a vessel, from necessity, a part of 
the lading. The thing so cast out 
It differs from flotsam i n this, that in the 
latter the goods float, while in the former 
they sink, and remain under water. It 
differs also from ligan. 

The jettison must be made for sufficient 
cause, and not for groundless timidity ; 66 
Fed. Rep. 776 ; 57 id. 403. It must be made 
in a case of extremity, when the ship is in 
danger of perishing by the fury of a storm, 
or is laboring upon rocks or shallows, or is 
closely pursued by pirates or enemies. 

If the residue or the cargo be saved by 
such sacrifice, the property saved is bound 
to pay a proportion of the loss. In ascer¬ 
taining such average loss, the goods lost and 
saved are both to be valued at the price 
they would have brought at the place of 
delivery on the ship’s arrival there, freight, 




Marsh. Ins. 246; 3 Kent 185; Park. Ins. 
128; Pothier, Charte-partie, n. 108; Bou- 
lay-Paty, Dr. Com. tit. 18; Pardeesus, Dr. 
Com. n. 734; 1 Ware 9. The owner of a 
cargo jettisoned has a maritime lien on the 
vessel for the contributory share from the 
vessel* on an adjustment of the average, 
which may be enforced by a proceeding in 
venue in the admiralty; 19 How. 162; 2 
Para. Marit. Law, 378. See Abbott; Kay, 
Shipping; Average ; Adjustment ; Dere¬ 
lict. 


JEUX DE BOURSE. In French 
Law. A kind of gambling or speculation, 
which oonadsts of sales and purchases 
which bind neither of the parties to deliver 
the things which are the object of the sale, 
- . . - iL - J if- 



, Dro 


JEWEL. A precious stone ; a gem ; a 
personal ornament, consisting more or less 
of precious stones. Or n aments intended 
to be worn on the person. 

The precise meaning of the word was 
discussed by Shaw, C. J., in 14 Pick. 870. 
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He Mud : "The question whether plain 
gold earrings and knobs, without any pre¬ 
cious stone, pearl, or other mm set in them, 
constitute jewelry. ” a> Jewelry Is not 
found in any English dictionary, and is 

f >robablT an Americanism. It is defined 
n Webster to be jewels in general. He 
define * jewel’ to be ‘ an ornament worn 
br ladies/ * a pendant in the ear.’ It Is 
manifest, however, that these are put by 
way of instances, and not intended as 
stnot definitions. The term 4 b\jou,' whioh 
Bee ms to be nearly analogous to it in the 
French language, is defined to be * a little 
work of ornament, valuable (preeteux) for 
its workmanship or by its material, Cette 
femme a de beaux bijoux.' Diet, de VAcad. 
The counsel on both sides cited pass a ges of 
Scripture to show, on the one side, that the 
translators of the common version included 
ornaments of gold under the name of 
jewels, and on tne other, to show that by 
a distinct enumeration they excluded 
them. These instances do little more than 
show that, though the,argument founded 
on them is at first view plausible, it would 
be entirely unsafe to rely upon it as a ground 
of legal construction. Nor can much 
more reliance be placed upon lexicogra¬ 
phers ; they are necessarily confined, in a 
considerable degree, to generalities, and 
cannot ordinarily go into minute and tqtj 
accurate distinctions. On the best consid¬ 
eration we have been able to give the 
subject, we are satisfied that the lugie*^ 
lature, tn the use of the word ‘ jewelry/ 
intended to employ it as a generic term, of 
the largest import, including all articles 
under the genus. Without attempting to 
define the term used in the statute, we are 
all of opinion that earrings and ear-knobs 
are included under the term jewelry, as 
it was used in the statute.” 

It has been held that a watch is not a 
“jewel ornament,” “ it is not carried or 
used as a jewel or ornament, but as a time¬ 
piece or chronometer, an article of ordinary 
wear by most travellers of every class, and 
of daily and hourly use by all. It is as use¬ 
ful ana necessary to the guest in his room 
as out of it, in the night as in the day-time. 
It is carried for use and convenience, and 
not for ornament.” 43 N. Y. 58ft. See 
also, to the same effect, 33 N. Y. Sup. Ct. 
271. 

The meaning of the word is most fre¬ 
quently drawn into question in cases in¬ 
volving the construction of statutes limiting 
the liability of innkeepers for money, 
jewelry, or valuables not deposited in the 
safe. In such a case it was said, 14 The 
watch, and pen and pencil case are cer¬ 
tainly valuables, and perhaps might be 
called jewels, but I think should be con¬ 
sidered a part of the traveller’s personal 
clothing or apparel. The legislature cer¬ 
tainly aid not expect the traveller, after 
retiring, to send down his ordinary clothing 
or apparel to be deposited in the safe ; ” 36 
Barb. 70 ; but under a similar statute 
specifying money, jewelry, and articles of 
gold and silver manufacture, a gold watch 
was held to be included as an article of 
gold manufacture ; 24 Wis. 241. 

The meaning of the word is also fre¬ 
quently involved in cases arising under the 
tariff laws, which usually contain also the 
term “ imitation jewelry.” In such a case 
Laoombe, J., said : “ The word jewelry is 
generally used as including articles of per¬ 
sonal adornment, and the word further im¬ 
ports that the articles are of value in the 
community where they are used. . . . The 
articles of value used for personal adorn¬ 
ment in our civilization are, and for cent¬ 
uries have been, the precious metals gold 
and silver, to which, I think, platina is 
now generally added, and what are known 
as the precious stones, the diamond, sap¬ 
phire, ruby, etc.” “ There is such a thing 
as imitation jewelry. ... If by a p leasin g 
combination of appropriate materials, by 
an attractive arrangement of parts, an 
article is produced bearing a general re¬ 
semblance to real jewelry ornaments, and 
suitable for similar uses, it may fairly be 
called imitation jewelry.” 88 Fed. Rep. 


Where a jeweller claimed an exemption 
as tools of a debtor, of those which he 
himself worked with on watches as well as 
of those whioh his apprentice worked with 
on jewelry, and it being found by the jury 
that the prinoipal business was that of 
jeweller, both were held to be exempt. 
The court said that the circumstance that 
he was also engaged in the business of re¬ 
pairing watches did not make him a watch¬ 
maker in distinction to a jeweller ; . . . 
41 this is rather part of the employment of 
a jeweller, as exercised in this country, 
than a distinct and separate occupation by 
himself.” 2 Pick, 80. 

Family jewels constitute one of the kinds 
of personal property for the unlawful 
detention of whioh the remedy at law is 
considered inadequate and equitable relief 
is sustained ; Ad. Eq., 8 th ed. 91. 

They are also included iu the parapher¬ 
nalia (q. v.),and “even the jewels of a 
peeress have been held such ; ” 2 BLa. Com. 
486. 

Jewels of the wife, though given by her 
husband’s will to her for life, were decreed 
to her absolutely, as her paraphernalia 
(q. u.), as against creditors who sought 
to have them sold to pay debts charged 
on real estate in aid of the testator’s per¬ 
sonal estate; 1 Bro. C. C. # 576. 


JEWS, The name given to the de¬ 
scendants of the patriarch Abraham. 

The Jews were exceedingly opproeeed during the 
middle igei throughout Christendom. In France, a 
Jew was a serf, and hta person and goods belonged 
to the baron on whose demesnes he lived. He could 
not change his domicil without permission ot the 
baron, who could pursue him as a fugitive even on 
the domains of the king. Like an article of com¬ 
merce. he might be lent or hired for a time, or mort¬ 
gaged. If he became a Christian, hla conversion was 
considered a larceny of the lord, and hts property 
and goods were confiscated- They were allowed to 
utter their prayers only in a low voice and without 
chanting. They were not allowed to appear In public 
without some badge or mark of distinction. Chris¬ 
tians were forbidden to employ Jews of either sex as 
domestics, physicians, or surgeons. Admission to 
the bar was forbidden to Jews. They were obliged 
to appear in court In person when they demanded 

i ustlce for a wrong done them ; and It was deemed 
Jag race fill to an advocate to undertake the cause 
of a Jew. If a Jew appeared in court against a 
Christian, he was obliged to swear by the ten names 
of God and invoke a thousand Imprecations against 
himself if he spoke not the truth. Sexual intercourse 
between a Christian ihm and a Jewess was deemed 
a crime against nature, and was punishable with 
death by burning, ei( rem habere cum eane. 

rem habere a Christiana cum Judaea guce CAMS repu- 
tatur : tic comburidebet ; 1 FoorneC Hitt, de* Avo- 
eats , 108, 110. See Merlin. R6pert. Juift. 

Under the Roman law the Jews were the subject 
of severe restrictive laws and were classed In the en¬ 
actments of the Christian emperors with apostates, 
heretics, and heathens ; Mack. Rom. L. $ 152. Mar¬ 
riage with them was forbidden ; id. § 566 ; and a Jew 
could not be the tutor of a Christian ; id. ( 516. 

In the fifth book of the Decretals it Is provided 
that if a Jew have a servant that deslreth to be a 
Christian, the Jew shall be compelled to sell him to a 
Christian for twelve-pence ; that It shall not be law¬ 
ful for them to take any Christian to be their serv¬ 
ant ; that they may repair their old synagogues, 
but not build new; that it shall not be lawful for 
them to open their doors or windows on Good Friday ; 
that their wives shall neither have Christian nurses, 
nor themselves be nurses to Christian women ; that 
they wear different apparel from the Christians, 
whereby they may be known, etc. See Ridley's 
View of the Civ. and Eccl. Law, part 1, chap. &, sect. 
7; Madox, Hist, of Exch. 

In England, the Jew could have nothing that was 
his own, for whatever he acquired be acquired not 
for himself but for the king; Bract, f. 386 b. For 
about a century and a hall 1 they were Important ele¬ 
ments In English history, as their greatest privilege 
was to be allowed to do things that were forbidden 
to Christiana, notably, to take Interest on money. 
This money-lending Dustneee required some govern¬ 
mental regulation, the king having a deep Interest 
In it, for what was potentially owed to the Jew was 
owed to the king, and this matter could hardly be 
left to the English tribunals as they would do but 
scant justice to the Jew, and therefore but scant jus¬ 
tice to the king who stood behind the Jew. In 11M, 
an edict was Issued about the Jewish loans. Io every 
town in which the Jews lived an office was estab¬ 
lished for the registration of their deeds. All loans 
and payments or loans were to be made under the 
eye of certain officers acme of them Christiana, some 
of them Jews, and a copy or part of every deed was 
to be deposited In an ark or chest under official cus¬ 
tody. A few yean later a department of the royal 
exchequer—the exchequer of the Jews—was organ¬ 
ised for the supervision of this business. At Its head 
were a few “ Ju st i ce s of the Jews." This exchequer 
was, like the great exchequer, both a fin»i»»i>i bu¬ 
reau and a judicial tribunal. It managed all the 
king's tiraniartJofis and there were many—with the 
Jews, saw to the exaction of tallages, reliefs, es¬ 
cheats, and forfeitures, and also acted Judicially, not 
merely as between king and Jew, but also as between 
king and gentile, when, as often happened, the king 
baa for some cause or another seised Into his hand 
the debts due to one of his Jewa by Christian debt¬ 


ors, Also it neam and determined au manner nr 
disputes between Jew and Christian. 1 Pol. M 
461. 

This system could not work well ; It oppressed 
both Jew and Englishman, and from the middle of 
the thirteenth century the king wsa compelled to 
rob them of their privileges, to forbid them to hold 
lands, and some efforts were made to Induce them 
to give up their profession of usury, as was also 
done In France en<f elsewhere during the same pe¬ 
riod, but the fact la, that they were eo heavily taxed 
by the sovereigns or governments of Christendom, 
and at the same time debarred from almost every 
other trade or occupation—partly by special de¬ 
crees, partly by the vulgar prejudice—that they 
oould not afford to prosecute ordinary vocations. 
In 1258 the Jews—no longer able to withstand the 
constant hardships to which they were subjected In 
person and property—begged or their own accord 
to be allowed to leave the country. Richard of Corn¬ 
wall, however, persuaded them to stay. Ultimately, 
In 1290 a. d., they were driven from the shores of 
England, pursued by the execrations of the Infuri¬ 
ated rabble, and leaving in the hands of the king all 
their property, debts, obligations, and mortgages, 
they emigrated for the most part to France ana 
Germany. 

Practically, the only disabilities to which Jews are 
now subject in England are. Incompetence to fill 
certain high offices in the state (e.g. that of lord 
chancellor), and Inability to present to an ecclesias¬ 
tical benefice attached to an office in her majesty's 
gift. 8 Bteph. Com. 88. 


JOB. The whole of a thing which is to 
be done. In this sense it is employed in 
the Civil Code of Louisiana, art. 2727: 
“ To build by plot, or to work by the job,” 
says that article, 41 is to undertake a build¬ 
ing for a certain stipulated price.” See 
Duranton, du Contr. ae Lounge , liv. 3, t. 6 , 
nn. 248, 268; Pothier, Contr . de Lounge, 
nn. 392. 394. See Deviation. 


JOBBER. In Commercial Law. One 
who buys and sells articles in bulk and 
resells them to dealers. Stock-jobbers are 
those who buy and Bell stocks for others. 
This term is also applied to those who 
speculate in stocks on their own account. 

See Stock-Jobber. 


JOCALLA (Lat.). Jewels (q. t\). This 
term was formerly more properly applied 
to those ornaments which women, although 
manned, call their own. When these 
jocalia are not suitable to her degree, they 
are assets for the payment of debts; 1 
Rolle, Abr. 1111. 

JOCKEY CLUB. An association of 
persons for the purpose of regulating all 
matters connected with horse racing. 

A corporation own mg and operating a race 
track 2 Mlbc. itep 51 a. 

Such a club is a private and not a quasi- 
public corporation, and may refuse to allow 
certain persona to enter horses for its races ; 
22 N. Y. S. 894 ; 8. C. 2 Misc. Rep. 512. A 
grant by the state to such a corporation 
to make and register bets and sell pools on 
the result of its races is not a grant of 
state aid, but is merely a removal of the 
statutory prohibition against the exercise 
of a right existing at common law ; id. 

JOHN DOE- See Doe, John. 

JOINDER. In Pleading. Union ; con¬ 
currence. 

Of Actions. In CrviL Cases. The 
union of two or more causes of action in 
the same declaration. 

At common law, to allow a joinder, the 
form of actions must be such that the same 
plea may be pleaded and the same judg¬ 
ment given on all the counts of the declara¬ 
tion, or, the counts being of the same 
nature, that the same judgment may be 
given on all ; 2 Saund. 177 c ; Comyns, 
Dig. Actions (G) ; 16 N. Y. 548 ; 4 Cal. 27 ; 
12 La. Ann. 878 ; 33 N. H. 495. And all the 
causes of action must have accrued to the 
plaintiff or against the defendant ; 12 La. 
Ann. 44 ; in the same right, though it may 
have been by different titles. Thos, a 
plaintiff cannot join a demand in liis own 
right to one as representative of another 
person, or against the defendant himself 
to one against him in a representative ca¬ 
pacity ; 2 Viner, Abr, 62 1 Bacon, Abr. 
Action in General (Q; 21 Barb. 245 ; 54 
Fed. Rep. 985. See 25 Mo. 857. Nor oan 
a cause of action in tort and in contract be 
joined ; 28 Abb. N. C. 817 ; nor a tort with 
a claim for money had and received ; 89 
Ga. 154. 

In real actions there be but one 
couut. 


In mixed actions joinder occurs, though 
bat infrequently ; 8 Co. 876; Poph. 24 ; Cro, 
Eli*. 800. 

In personal actions joinder is frequent. 

By statutes, in many of the state**, joinder 
of actions Is allowed and required to a 
greater extent thim at common law. 

Ik Cbdokal Casb. Different offences 
of the same general nature may be joined 
in the same indictment; \ Chi tty, Cr. Law 
258, 256; 20 Ala. K. 8. 62; 88 lOas. 287 ; 4 
Ohio St. 440 ; 8 McLean 590 ; 4 Denlo 188 ; 
18 Me. 108; 1 Chores 108 ; 4 Ark, 58; 158 
Mass. 144; 25 Neb. 581 ; see 14 Gratt. 887; 80 
Tex. App. 828 ; and it is no cause of arrest 


in the same count; 5 R. 1.885 ; 24 Mo. 858; 
1 Rich. 280; 4 Huraphr. 25; see 9 Lawy. 
Rep. Ann. 182, note; and an indictment may 
be quashed, in the discretion of the court, 
where the counts are joined in such man¬ 
ner as will confound the evidence; 17 Mo. 
544 ; 19 Ark. 568, 577 ; 20 Miss. 468. 

No court, it is said, will, however, permit 
a prisoner to be tried upon one Indictment 
for two distinct and separate crimes; Bteph. 
Cr. Proa 154; 29 N.hT 184. See 5 8. & R. 
59; 10 Cush. 580. 

Where, out of precaution to meet every 
aspect of a single offence, an indictment 
charges distinct crimes, and no attempt is 
made to convict accused of disconnected 
offences, the state will not be compelled to 
elect on which he shall be tried; 91 Ala. 
87. Three separate offences, but not more, 
against the provisions of U. S. Rev. Stat. 
§ 5480, prohibiting the use of the mails 
with intent to defraud, when committed 
within the same six calendar months, may 
be joined, and when so joined there is to be 
a single sentence for all, but this does not 
prevent other indictments for other offences 
under the same statute committed within 
the same six calendar months; 128 U. 8.672. 

In Demurrer. The answer made to a 
demurrer. Co. Litt. 71 b. The act of 
making such answer is merely a matter of 
form, but must be made within a reason¬ 
able time ; 10 Rich. 49. 

Of Issue. The act by which the parties 
to a cause arrive at that stage of it in their 
pleadings, that one asserts a fact to be So, 
and the other denies it. For example, 
when one party denies the fact pleaded by 
his antagonist, who has tendered the issue 
thus, “ And this he prays may be inquired 
of by the country, or, “ and of tnia he 

S ute himself upon the country,” the party 
enying the fact may immediately subjoin, 
“ And the said A B does the like; ” when 
the issue is said to be joined. 

Of Parties. In Civil Cases. In Equity. 
All parties materially interested in the 
subject of a suit in equity should be 
made parties, however numerous; Mitf. 
Eq. Plead. 144 ; 2 Eq. Cas. Abr. 179 ; 1 Pet. 
299 ; 18 id. 859 ; 7 Ora. 72; 2 Mas. 181; 5 
McLean 444; 2 Paine 586; 1 Johns. Ch. 
849 ; 2 Bibb 184; 24 Me. 20; 7 Conn. 842; 
11 Gill & J. 428 ; 4 Rand. 451; 7 Ired. Eq. 
No. C. 261; 2 Stew. Ala. 280: either as 


parties are very numerous, and sue in the 
same right, a portion may in some oases 
a pp ear for all in the same situation; Beach, 
Eq. Pr. g 68; 16 Vee. 821; 16 How. 288; 
11 Conn. 112; 8 Paige, Ch. 222; 19 Barb. 
617. See 158 Man.128. 

Mere possible or contingent interest does 
not render its po sse s s or a necessary party ; 
6 Wheat. 550 ; 8 Conn. 854; 5 Cow. 719. 
And see 8 Bibb 86; 6 J. J. Marsh. 425.. 
Contingent remaindermen are not neoee- 
nry parties to a suit to set aside the deed 
creating the remainder; 148 ILL 290; nor a 
residuary legatee to a bill filed by a legatee 
or creditor to assert a claim against the 
estate of a testator; 17 N. J. Eq. 156. 

There need be no connection oat commu¬ 
nity of interest; 2 Ala. K. a. 209. It is not 
indispensable that all the parties to a suit 
should have an interest in all the matters 
contained in the suit, but it will be suf¬ 


ficient if each party has an interest in same 
material matters in the suit, and they are 
connected with the others; 128 U. S. 408. 

A oourt of equity, even after final hear¬ 
ing on the merits and on appeal to the oourt 
of last resort, will compel the joinder of 
necessary parties; 89 Mo. 284. 

All persons having a unity 
“ the subject-matter; 8 Barb. 
SM* 1 ; 9 AJ*. m 8. 209 ; and In the object 
to be attained; 2 la. 58; 118 Mo. 848 ; 89 
va. 455: who are entitled to relief: 14 Ala. 
S. S. 185; may join as plaintiffs. The 
rights claimed must not arise under differ¬ 
ent contracts; 8 Pet. 128; 5 J. J. Marsh. 
154; or be vested in the same person in 
different capacities; 1 Busb. Eq. 196. And 
see 1 Paige 687 ; 5 Meto. 118. Persons 
representing antagonistic interests cannot 
be joined as complainants; 14 So. Rep. 
(Ala.) 705. 

Assignor and assignee. The assignor of 
•a contract for the sale of lands should be 
joined in a suit by the assignee for specific 
performance ; 8 Sandf. Ch. 614 ; and the 
assignor of part of his interest in a patent 
in a suit by assignee for violation ; 3 Mc¬ 
Lean 350. 

But he should not be joined where he has 
parted with all his legal and beneficial in¬ 
terest; 32 Me. 208, 848; 18 B. Monr. 210. 
The assignee of a mere chose in action may 
sue in his own name, in equity; 17 How. 
48 ; 5 Wise. 270; 6 B. Monr. 540 ; 7 id. 273. 

Corporations. Two or more may join if 
their interest is joint; 8 Ves. 706. A cor¬ 
poration may join with its individual mem¬ 
bers to establish an exemption on their 
behalf; 8 Anstr. 788. Corporations them¬ 
selves are indispensable parties to a bill 
which affects their corporate rights or lia¬ 
bilities ; 148 U. S. 608. 

Husband and wife must join where the 
husband asserts an interest in behalf of his 
wife; fl B. Monr. 514; 8 Hayw. 252; 5 
Johns. Ch. 196; 9 Ala. 133; as, for a 
legacy ; 5 Johns. Ch. 196; or for property 
devised or descended to her during covert¬ 
ure ; 5 J. J. Marsh. 179, 000; or where he 
applies for an injunction to restrain a suit 
at law against both, affecting her interest; 

1 Barb. Ch. 818. Where a widow sues to 
set aside a deed executed by herself and hus¬ 
band on the ground that it was procured by 
fraud, the administrator of the husband is 
not a necessary party ; 58 Hun 605. 

Under modern statutes for the enlarge¬ 
ment of the rights and remedies of married 
women, it is in many oases unnecessary to 
join the husband in suits to which he was 
formerly a necessary party. See Mahrikd 
Woman. 

Idiots and lunatics may be joined or not 
in bills by their oommittees, at the electiop 
of the committee, to set aside acts done by 
them whilst under imbecility; 1 Ch. Cos, 
112; 1 Jac. 877; 7 Johns. Cn. 189. They 
must be joined in suits brought for the par¬ 
tition of real estate; 3 Bart). Ch. 24. In 
England it seems to be the custom to join; 

2 Vern. 678. See Story, Eq. PI. § 64, and 
note; Story, Eq. Jur. § 1836, and note. 

Infants . Several may join in the same 
bill for an account of the rents and profits 
of their estate ; 2 Bland 68. 

Trustee and cestui que trust should join in 
a bill to recover the trust fund: 5 Dana 
128; but need not to foreclose a mortgage ; 

5 Ala. 447 ; 4 Abb. Pr. 106 ; nor to redeem 
one made by the trustee ; 2 Gray 190. And 
see 8 Edw. Ch. 175 ; 7 Ala. n. s. 886. 

An appeal may be prosecuted by on$ 
party to the record, as against another, 
without joining other parties who are in no 
way interested in the controversy ; 80 Fed. 
Rep. 961. 

DKFsm>ANT8. In general, all persons in¬ 
terested in the subject-matter of a suit who 
cannot be made plaintiffs should'be made 
defendants. They may claim under differ¬ 
ent rights if they possess an interest cen¬ 
tering in the point in issue; 4 Cow. 682. In 
order to obtain the rescission of a contract 
of sale, all of the parties interested in the 
property involved must be brought before 
the oourt; 52 Kan. 227. 

Bills for discovery need not contain all 
the parties interested as defendants; 1 


M’Cord, Ch. 801; and a person may be joined 
merely as defendant in such bill; 8 Ala. 
214. A person should not be joined as a 
party to such bill who may be called as a 
witness on trial; 13 Ill. 212; 3 Barb. Ch. 
482. And see 1 Chandl. 280. 

Assignor and assignee. An assignor who 
retains even the slightest interest in the 
subject-matter must be made a nartv: 2 
Dev, & B. Eq. 895; 1 Green, ChVM77 2 
Paige 289; 11 Cush. Ill ; as a cove nan tee 
in a suit by a remote assignee ; 1 Dana 585 ; 
or an assignee in insolvency, who must be 
made a party ; 3 Johns. 543; 1 Johns. Ch. 
339; 10 Paige 20 ; or the original plaintiff 
in a creditor’s bill by the assignee of a judg¬ 
ment ; 4 B. Monr. 594. 

A fraudulent assignee need not be joined 
in a bill by a creditor to obtain satisfaction 
out of a fund so transferred ; 1 Paige 687. 
The assignee of a judgment must be a party 
in a suit to stay proceedings ; 11 Paige 438. 

Corporations and associations. A cor¬ 
poration charged with a duty should be 
joined with the trustees it has appointed, 
In a suit for a breach ; 1 Gray 89© ; 7 Paige 
281. Where the legal title is in part of the 
members of an association, no others need 
be joined ; 1 Gilm. 187. The directors of a 
corporation may be included as parties de¬ 
fendant in a bill against the corporation for 
infringement of a trade-mark ; 53 Fed. Rep. 
124. When discovery is sought, the officer 
from whom the information is to be ob¬ 
tained should be made a co-defendant with 
the corporation ; 03 Ala. 542. 

Officers and agents may be made parties 
merely for purposes of discovery; Beach, 
Eq. Pr. § 01, n. ; 9 Paige 188. 

Creditors who have repudiated an assign¬ 
ment and pursued their remedy at law are 
properly made parties to a bill brought by 
the others against the trustee for an ac¬ 
count and the enforcement of the trust; 3 
Wise. 367. So, when judgments are im¬ 
peached and sought to be set aside for 
iraud, the plaintiffs therein are indispensa¬ 
ble parties to the bill; 20 Ala. 200. To a 
bill brought against an assignee by a cred¬ 
itor claiming the final balance, the pre¬ 
ferred creditors need not be made parties ; 
28 Vt. 465. See, also, 20 How. ©4 ; 1 Md. 
Ch. 299 ; 8 Mete. 474 ; 11 Paige 49. 

Debtors must in some cases be joined 
with the executor in a suit by a creditor ; 
though not ordinarily ; Story, Eq. PI. § 227 ; 

I Johns. Ch. 305. Where there are several 
debtors, all must be joined ; 1 M’Cord, Ch. 
301 ; unless utterly irresponsible; 1 Mich. 
446. Judgment debtors must in some cases 
be joined in suits between the creditor and 
assignees or mortgagees ; 5 Sandf. 271. In 
an action by judgment creditors for the 
appointment of a receiver, to take charge 
or property belonging to their debtor, the 
payees of unpaid purchase-money potee 
given for such property are necessary par¬ 
ties ; 12 So. Rep. (Miss.) 696. 

Executors and administrators should be 
made parties to a bill to dissolve a partner¬ 
ship ; 21 Ga. 0; to st bill against heirs to dis¬ 
cover assets; 7 B. Monr. 127; to a bill by 
creditors to subject Lands fraudulently con¬ 
veyed by the testator, their debtor, to the 
satisfaction of their debt; 9 Mo. 804. See, 
also, 21 Ga. 438 ; 6 Munf. 520 ; 7 E. L. & 
Eo. 54. 

Foreclosure suits. All persons having an 
interest, legal or equitable, existing at the 
commencement of a suit to foreclose mort¬ 
gaged premises, must be made parties, or 
they will not be bound; Tiedm. Eq. Jur. 

§ 441 ; 4 Johns. Ch. 605 ; 10 Paige 807 ; 10 
Ala. N, s. 283 ; 8 Ark. 884; 6 McLean 416 ; 

II Tex. 526 ; including the mortgagor with¬ 
in a year after the sale of his interest by the 
sheriff; 4 Johns. Ch. 649 ; and his heirs and 

B arsenal representative after his death ; 2 
land 684. But bond-holders for whose ben¬ 
efit a mortgage has been made by a corpo¬ 
ration to a trustee need not be made parties; 

5 Gray 162; Jones, Corp. Bonds & Mortg. § 
898. A person claiming adversely to mort¬ 
gagor and mortgagee cannot be made a de¬ 
fendant to suoh suit; 8 Barb. Ch. 488. 

Heirs, distributees, and devisees . All the 
heirs should be made parties to a bill re¬ 
specting the real estate of the testator ; 8 
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N. Y. 261 ; 2 Ala. n. s. 671 ; 4 J. J. Marsh. 

l : :s Ill 459; although the testator was 
one of several mortgagees of the vendee, 
and the bill bo brought to enforce the ven¬ 
dor's lien ; 6B. Monr. 74 ; but need not to 
it bill affecting personalty : 1 M’Cord, Ch. 
38iV Where, in ft suit to set aside a deed 
for fraud, one of the heirs did not join as 
pUintiff. he may be mad* a party defend¬ 
ant. even if he should elect to affirm the 
deed ; 156 Mass. 203. All the devisees are 
necessary parties to a bill to set aside the 
will; 2 t)ana 155; or to enjoin executors 
from selling lands belonging to the testa¬ 
tor’s estate ; 2 T. B. Monr. 3u. All the dis¬ 
tributees are necessary parties to a bill for 
distribution ; \ B. Monr. 27 ; to a bill by the 
widow of the intestate against the admin¬ 
istrator to recover her share of the estate; 

4 Bibb 543 ; and to a bill against an admin¬ 
istrator to charge the estate with an annual 
payment to preserve the residue; 1 Hill.Ch, 
51.' See. also. 11 Paige 49 ; 2 T. B. Monr. 
95 ; 5 id. 573. A bill cannot be filed against 
the heirs and devisees jointly for Satisfac¬ 
tion of a debt of tbe deceased ; 9 Paige 28. 

Idiot8 and lunatics should be joined with 
their committees when their interests con¬ 
flict and must be settled in the suit; 2 
Johns. Ch. 242 ; 3 Paige 470. 

Partners must, in general, be all Joined 
in a bill for dissolution of the partnership, 
but need not if without the jurisdiction ; 
Lind. Part. 460 ; 17 How. 468 ; 12 Mete. 329. 
And see 3 9to. 335. 

Assignees of insolvent partners must be 
joined ; 10 Me. 255. 

Dormant partners need not be joined 
when not known in the transaction on 
which the bill is founded ; 7 BLackf. 218. 

Principal and agent should be joined if 
there be a charge of fraud in which the 
agent participated ; 3 9to. 611; 12 Ark. 720 ; 
and the agent should be joined where he 
binds himself individually ; 3 A. K. Marsh. 
484. 

Trustee and cesiui que trust . If a trustee 
has parted with the trust fund, the cestui 
que trust may proceed against the trustee 
alone to compel satisfaction, or the fraudu¬ 
lent assignee may be joined with him at 
the election of the complainant; 2 Paige 
278. Where a claimant against t)ie estate 
of a deceased person seeks to follow the as¬ 
sets into the hands of a trustee, it is Dot 
necessary to make the beneficiaries parties ; 
45 Ch. Div. 444. 

On a proceeding in equity for the ap¬ 
pointment of trustees under a mortgage, 
where two of the three trustees have died, 
and there is no provision in the mortgage 
for filling the vacancies, the mortgagor and 
the surviving trustee are necessary parties; 
86 Me. 79. 

The trustees under a settlement of real 
estate, against whom a trust or power given 
to them to sell the estate is to ne enforced, 
are necessary parties to a suit for-that pur¬ 
pose ; 89 E. L. A Eq. 76. See, also, id. 225 ; 
24 Miss. 597 ; 19 How. 376 ; 5 Du. N.Y. 168 ; 

8 Md. 84, 

AT Law. In actions ex contractu. All 
who have a joint legal interest or are jointly 
entitled must join in an action on a con¬ 
tract, even though it be in terms several, or 
be entered into by one in behalf of all; 1 
Saund. 158; Arohb. Civ. PI. 58; 8 S. & R. 
806 ; 15 Me. 295 ; 8 Brev. 249 ; 3 Ark. 565 ; 
16 Barb. 825; as, where the consideration 
moves from several jointly ; 2 Wms. Saund. 
116 a ; 4 M. A W. 295 ; or was taken from a 
joint fund ; 19 Johns. 218 ; 1 Meigs 894. 

Some contracts may be considered as 
either joint or several, and in such case all 
may join, or each may sue separately ; but 
part cannot join leaving the others to sue 
separately. 

In an action for a breach of a joint con¬ 
tract made by several, all the contracting 
parties should be made defendants; 1 
Saund. 158, n.; even though one or more be 
bankrupt or insolvent; 2 Maule Sc 8. 83 
but see 1 Wile. 89; or an infant; but not 
if the contract be utterly void as to him ; 
8 Taunt. 807 ; 5 Johns. 160,280; 1 Pick. 600. 

On a joint and several contract, each may 
be sued separately, or all together; 1 Pet. 
78 ; 1 Wen<L 524. 


A corporation is a necessary party to a 
suit brought by its stockholders to enforce 
its rights ; 149 U. S. 478. 

Executors and administrators must bring 
their actions in the joint names of all; 
Croew. Ex. A Adm. § 636 ; 5 Soott, N. R. 
728; 1 Saund. 291 g ; 2 N. A M’C.70; 1 Dutch. 
374 ; even though some are infante ; Broom, 
Part. 104. 

All the executors who have proved the 
will are to be joined as defendants in an 
action on the testator's contract; 1 Cr. M. 
& R. 74 ; 4 Bingh. 704. But an executor 
de son tort is not to be joined with the 
rightful executor. And the executors are 
not to be joined with other persons who 
were joint contractors with the deceased; 
2 Wheat. 344 ; 6 S. A R. 272 ; 5 Cal. 178. 

Administrators are to be joined, like ex¬ 
ecutors ; Comyna, Dig. Administrators (B 
12). Foreign executors and administrators 
are not recognized as such, in general; 
2 Jones, Eq. 276 ; 10 Rich. 393 ; 7 Ind. 211. 

Husband and wife must join to recover 
rent due the wife before coverture on her 
lease while sole ; Co. Litt. 55 b ; Cro. Eliz. 
700 ; on the lease by both of lands in which 
she has a life estate, where the covenant 
runs to both ; 20 Barb. 269 ; but on a cov¬ 
enant generally to both, the husband may 
sue alone; 1 B. Sc C. 448; in all actions in 
implied promises to the wife acting in autre 
droit; Comyns, Dig. Baron <jt F. (V); 9 M. 
A W. 694 ; 4 Tex. 288; as to suit on a bond 
to both, see 2 Penning. 827 ; on a contract 
running with land of which they are joint 
assignees ; Woodf. Landl. Sc T., 1st Am. 
ed. 529 ; Cro. Car. 503 ; in general, to re¬ 
cover any of the wife’s choeee in action 
where the cause of action would survive to 
her; Comyns, Dig. Baron ft F. (V); 1 
Chitty, PI. 17; 1 M. A S. 180; 13 Wend. 
271 ; 10 Pick. 470 ; 6 lied. 168 ; 21 Conn. 
557 ; 24 Miss. 245 ; 2 Wise. 22. 

They may join at the husband's election 
in suit on a covenant to repair, when they 
become joint grantees of a reversion ; Cro. 
Jac. 399; to recover the value of the wife's 
choeea in action ; 5 Hairing. 57 ; 24 Conn. 
45 ; 2 Wise. 22; 2 M. A 8. 890, n.; in case of 
joinder the action survives to her; 6 M. 
A W. 426; 10 B. A C. 056; in case of an ex¬ 
press promise to tbe wife, or to boil} where 
she is the meritorious cause of action ; Cro. 
Jac. 77, 205•; 1 Chitty, PL 18; 5 Harring. 57; 
B2 Ala. N, s. 80. 

They must, in general, be joined in 
actions on contracts entered into by the 
wife dum sola: 2 Term. 480 ; 7 id. 348 ; 8 
Johns. 149; 1 Grant, Cas. 21; 5 Harring. 
857 ; 25 Vt. 207 ; see 15 Johns. 408 ; 7 Mass. 
291 ; where the cause of action accrues 
against the wife in autre droit ; Cro. Car. 
518. They may be joined when the hus¬ 
band promises anew to pay the debt of the 
wife contracted dum sola ; 7 Term 849 ; 
for rent or breaches of covenant on a joint 
lease to both for the wife’s benefit; Broom, 
Part. 178. In an action on a contract 
against a husband and wife, a contract 
signed by the husband alone is insufficient 
to support a judgment against the wife; 
158 Pa. 295. 

Joint tenants must join in debt or an 
avowry for rent; Broom, Part 24; but one 
of several may make a separate demise, 
thus severing the tenancy; Bacon, Abr. 
Joint Ten. (H2); 8 Gampb. 190; and one 
may maintain ejectment against nis Co- 
tenants ; Woodf. Landl. A T. 789. 

Partners must all join in suing third par¬ 
ties on partnership transactions ; 2 Campb. 
802 ; 18 Barb. 584 ; 7 Rich. 118; including 
only those who were such at th$ time the 
cause of action accrued ; Broom, Part. 65 ; 
although one or more may have become in¬ 
solvent ; 2 Cr. A M. 818 ; but not joining 
the personal representative of a deceased 
partner ; 4 B. A Aid. 874 ; 9 B. A C. 588. 
See 118 Ind. 818 ; with a limitation to the 
actual parties to the instrument in of 
specialties ; 6 M. AS. 75; and including 
dormant partners or not, at the election of 
the ostensible partners; Pars. Part. S 202 ; 
10 B. A C. 671; 4 B. A Aid. 487. See 4 
W end. 628 ; 71 Mich. 476. A partner who 
has sold his interest to another partner is 
not a necessary party to an action for an 


accounting oi the partnership affairs; 180 
U. S. 503. Where one partner contracts in 
his name for the firm, ne may sue alone, or 
all may join ; 4 B. A Ad. 816; 4 B. A Aid. 
487; but alone if he was evidently dealt 
with as the sole party in interst; 1 M. A 8. 
249. Partners cannot sue or be sued in 
their copartnership name, but the indi¬ 
vidual names of its members must be set 
out; 5 So. Rep. (Mias.) 112; 17 Or. 256. 

The surviving partners; 8 Ball A B. 30 ; 

I B. A Aid. 29, 622; 18 Barb. 592 ; must all 
be joined as defendants in suits on partner¬ 
ship contracts ; 1 East 80. And third parties 
are not bound to know the arrangements of 
partners amongst themselves; 4 M. A 8. 
482 ; 8M. A W. 703, 710. 

A partner need not be joined if he was 
not known as such at the time of making 
the contract and there was no indication 
of his being a partner; Lind. Part. 281; 1 
Bosw. 28 ; 19 Ark. 701. And see Partner¬ 
ship. 

Tenants in common should join in an 
action on any joint contract; Comyns, Dig. 
Abatement (E 10). 

Trustees must all join in bringing cm ac¬ 
tion ; 1 Wend. 470. 

In actions ex delicto. Joint owners must, 
in general, ioin in an action for a tortious 
injury to their property ; 1 Saund. 291 g ; 

II N. H. 141 ; in trover, for its conversion ; 

5 East 407 ; in replevin, to get possession ; 

6 Pick. 571 ; 8 Mo. 522 ; 15 Me. 245 ; or in 
detinue, for its detention, or for injury to 
land ; 8 Bingh. 455 ; 29 Barb. 9. 

So may Beveral owners who sustain a 
joint damage ; 1 W. A M. 228. 

The grantor and grantee of land cannot 
join in a counter-claim for continuing tres¬ 
passes on the land sold, since their rights 
of action axe not -joint; 0 Ind. App. 663. 

For injury to tne person , plaintiffs can¬ 
not, in general, join ; 2 Wms. Saund. 117 a ; 
Cro. Car. 512 ; Cro. Eliz. 472. 

Partners may join for slanders ; 3 Bingh. 
452 ; Lind. Part. 278 ; 8 C. A P. 708 ; for 
false representations ; 17 Mass. 182 ; injur¬ 
ing the partnership. The joinder or non¬ 
joinder of a dormant partner constitutes 
no objection to the maintenance of a suit 
in any manner whatever ; 71 Mich. 475. 

In a suit against joint contractors, one of 
whom is dead, the survivors only should be 
made parties, the administrator of the de¬ 
ceased partner not being necessary ; 44 Ill. 
App. 114. 

An action for the infringement of letters 
patent may be brought jointly by all the 
parties who at the time of the infringement 
were the holders of the title; 1 Gall. 429; 

I MoAll v 82. 

In oases where several join in the com¬ 
mission of a tort, they may be joined in an 
action as defendants; 6 Taunt. 29 ; 14 Johns. 
462 ; as, in trover; 1 M. A S. 588; in tres¬ 
pass ; 2 Wms. 117 a ; for libel; Broom, Part. 
249,—not for slander ; Cro. Jac. 647; in 
trespass; 1 C. A M. 96. 

Husband and wife must join in action for 
direct damages resulting from personal in¬ 
jury to the wife ; Schoul. Husb. A W. 107 ; 
8 Bla. Com. 140; 4 Iowa 420; see 11 So. Rep. 
(I^.)541; in detinue, for the property which 
was the wife's before marriage ; 2 Tayl. 
266; 87 W. Va. 877; see 30 Ala. N. a. 582; 
for injury to the wife's property before 
marriage ; 2 Jones, N. C. 59 ; where the 
right of action accrues to the wife in autre 
droit; Comyns, Dig. Baron <t F. (V) ; 2 B. 
A P. 407 ; and, generally, in all cases where 
the cause of action by law survives to the 
wife; 4 B. A Aid. 523 ; 10 Pick. 470 ; 85 
Me. 89. ’ 

They may join for slander of the wife, if 
the words spoken are actionable per se, for 
the direct injury; 4 M. A W. 5 ; 22 Barb. 
896 ; 2T. B. Monr. 56 ; 25Mo. 580 ; 4 la. 420; 

II Cush. 10; 112 N. C. 298 ; (but she may 

an action in her own name ; 89 
Qa. 829 ;) and in ejectment for lands of the 
wife they may jom ; Broom, Part. 235 ; 1 
Bulstr. 21. An action for permanent in- 

i 'ury to community ptoperty must be 
ircHight by husband and wife jointly ; 8 
Wash. 78. 

They must be joined as defendants for 
torts committed by the wife before mar- 
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riage; Co. Litt. 861 6 ; 6 Bins. 48 : or dur- 
ing coverture ; 19 Barb. 891; 2 E. D. Smith 
90 ; 17 9. E. Bep. (S. C.) 861 ; or for libel or 
slander uttered by her ; 6 C. <fc P. 484; and 
in an action for waste by the wife, before 
marriage, as administratrix ; 2 Wins. Ex. 
1441. 

They may be joined in trespass for their 
joint act; 9 B. & Aid. 887 ; 6 Gratt. 21S. 

Joint tenant* and parceners, daring the 
continuance of the joint estate, must join 
in all actions px delicto relative thereto, as 
in trespass to their land, and in trover or re- 

? levin for their goods; 2 Bla. Com. 182, 
88 ; Bacon, Abr. Joint Ten. (K); 29 Barb. 
29. Joint tenants may join in an action 
for slander of the- title to their estate; 9 
Bingh. 455. They should be sued jointly, 
in trespass, trover, or case, for anything 
respecting the laud held in common; 
Comyns, Dig. Abatement (F 6); 1 Wms. 
Saund. 291 e. Joint tenants should join in 
an avowry or cognizance for rent; 3 Salk, 
207 ; or for taking cattle damage feasant; 
Bacon, Abr. Joint Ten. (K); or one joint 
tenant should avow in his own right, and 
as bailiff to the other ; 3 Salk. 207. But a 
tenant in common cannot avow the taking 
of the cattle of a stranger upon the land 
damage feasant, without maxing himself 
bailiff or servant to his co-tenant; 2 H. Bla. 
388 ; Bacon, Abr. Replemn (K). 

Master and servant, where c-o-tree passers 
should be joined though they be not equal¬ 
ly culpable ; 5 B. Sc C. 659. Partners may 
join for a joint injury in relation to the 
joint property ; 3 C. & P. 196. They may 
be joined as defendants where property is 
taken by one of the firm for its benefit; 1 
C. & M. 93; and where the firm makes 
fraudulent representations as to the credit 
of a third person, whereby the firm gets 
benefit; 17 Mass. 182. In an action against 
a corporation for a tort, the corporation 
and its servants by whose act the injury 
was done may be joined as defendants ; 
98 N. C. 34. 

Tenants in common must join for a tres¬ 
pass upon the lands held in common ; Lit¬ 
tleton § 316 ; 8 Cow. 304 ; 28 Me. 136 ; or 
for taking away their common property ; 
Cro. Eliz. 148 ; or for detaining it; 1 Hill, 
N. Y. 234 ; or for a nuisance to tneir estate ; 
14 Johns. 246. 

In Criminal Cases. Two or more per¬ 
sons who have committed a crime may be 
jointly indicted therefor ; 7 Gratt. 619 ; 6 
McLean 696 ; 10 Ired. 153 ; 8 Blackf. 205 ; 
only where the offence is such that it may 
be committed by two jointly ; 3 Sneed 107 ; 
and not where there are distinct and differ¬ 
ent offences; 97 N. C. 474. A principal and 
accessory may be joined in one indictment; 
155 Mass. 224;, 65 N. H. 284. 

They may have a separate trial, however, 
in the discretion of the court; 15 Ill. 586 ; 
1 Park. Cr. Ca. 424 ; 7 Gratt. 619; 10 Cush. 
530 ; 5 Strobh. 85 ; 9 Ala. n. s. 187 ; and 
in some states as a matter of right; 1 Park. 
Cr. Ca. 371. 

See Dicey, Parties; Steph. PI.; Parties. 
As to the effect of Misjoinder and Non¬ 
joinder, and how and when advantage 
should be taken of either, see those titles. 

JOINT. Joined together ; united; shared 
by two or more. The term is used to ex¬ 
press a common property interest enjoyed 
or a common liability incurred by two or 
more persons; as applied to real estate it in¬ 
volves the idea of survi vorship. See Estate 
in Joint Tenancy ; Estate in Common. 

With respect to the ownership of chosee in 
action,the term implies that the interest and 
right of action are united so that all the 
owners must be joined in a suit to enforce 
the obligation jointly held. See Joint and 
Several,. 

A joint liability on ch'oeee in action im¬ 
plies that though each person subject to it 
is liable for the whole, they are aU treated 
in law as together constituting one legal 
entity and must be sued together or a re¬ 
lease to one will operate in favor of all. 
One who pays the debt is entitled to con¬ 
tribution Co. o.). 

As applied to property (other than choees 
in action), '‘joint’' signifies that it belongs to 
two or more persons in such a way that on 


the death of one of them without having dis¬ 
posed of his interest inter vivos, it passes to 
the survivors, and so on until they have all 
died but one, who then takes the whole by 
survivorship. This quality distinguishes a 
joint ownership from an ownership in com¬ 
mon, and also, in the case of land, from the 
form of ownership known as coparcenary. 
As to the rules relating to joint ownership 
and ownership in common, see Estate in 
Common ; Joint Tenancy, 

In the case of bonds, covenants, contracts 
and other choees in action, when the right 
of action is vested in two or more persons, 
so that they must all join in suing upon the 
bond, etc., then the bond, etc., is said to be 
joint, as opposed to one which is several, 
namely, where each of the obligees has a 
separate interest, and may therefore sue 
alone. Whether a bond, covenant or the 
like is joint or several depends much more 
upon the subject-matter than upon the words 
employed, for if each of the obligees has a 
separate interest, the right of action will be 
several, although expressed to be joint and 
several. A bond, covenant, or the like, 
entered into with several obligees, cannot be 
joint or several at their election, but must be 
either one or the other. If one obligee re¬ 
leases the obligor, this is sufficient to bar all 
the obligees ; and if one of several joint 
obligees dies, his interest passes to the sur¬ 
vivors. In the case of partners in trade, 
however, the share of a deceased partner 
devolves in equity on his personal repre¬ 
sentatives, and the surviving partners be¬ 
come trustees for them of his share. The 
same rule applies where two or more persons 
advance money and take the security to 
themselves jointly. 

A joint ownership of a chose in action 
cannot be severed at law by either or both 
of the obligees, but the parties may make a 
severance which will be binding in equity. 
Byrne, 

JOINT ACTION. An action brought 
by two or more aa plaintiffs or against two 
or more as defendants. See Joint and 
Several ; Actions ; Joinder. 

JOINT ADMINISTRATORS. See 

Administrator. 

JOINT BOND. The bond of two or 
more obligors, the action to enforce which 
must be joint against them all. 

JOINT COMICFFFKE. A committee 
composed of members of both houses of a 
legislature. See May, Pari. Pr. 

JOINT OONTRAOT. One fn which 
the contractors are jointly bound to per¬ 
form the promise or obligation therein con¬ 
tained, or entitled to receive the benefit of 
such promise or obligation. 

It is a general rule that a joint contract 
survives, whatever may be the beneficial 
interests of the parties ui^der it. When a 
partner, covenantor, or other person en¬ 
titled, having a joint interest in a contract 
not running with the land, dies, the right 
to sue survives in the other partner, etc. ; 
1 Dali. 65, 248; Add. Contr., 9th ed. 289. 
And when the obligation or promise is to 
perform something jointly by the obligors 
or promisors, and one dies, the action must 
be Drought agaipat the survivor; Hamm. 
Partn. 156. 

When all the parties Interested in a joint 
contract die, the action must be brought by 
the executors or administrators of the last 
surviving obligee against the executors or 
administrators of the last survi vingobligor; 
Add. Contr. 289. See Contracts ; Parties ; 
Co-Obligor. 

JOIN T DEBTORS. Two or more per¬ 
sons jointly liable for the same debt. 

To sustain a suit against joint debtors, a 
joint and subsisting indebtedness must be 
Shown ; 18 Johns. 459 ; and by prooeeding 
to judgment against one or more of joint 
debtors the debt is merged in the judgment 
as to all; id. 

JOINT DEBTOB8* ACTS. Statutes 
a Hoo ted in many of the states, which pro¬ 
vide that judgment may be given for or 


against one or more of several plaintiffs, 
and for or against one or more of several 
defendants, and that, 44 in an action against 
several defendants, the court mayTin its 
discretion, render judgment against one or 
more of them, leaving the action to pro¬ 
ceed against the others, whenever a several 
judgment is proper.” The name is also 
given to statutes providing that where an 
action is instituted against two or more 
defendants upon an alleged joint liability, 
and some of them are served with process, 
but jurisdiction is not obtained over the 
others, the plaintiff may still proceed to 
trial against those who are before the court, 
pnd ; if he recovers, may have judgment 
against all of the defendants whom he 
shows to be jointly liable. 1 Black, Judg. 
SS 208. 236. * 

Such judgments are generally hold to bind 
the common property of the joint-de btors, as 
well as the separate property of those served 
with process; and, while they are binding 
personally on the former, they are regarded 
as either not personally binding at all or only 
prima facie binding on the latter. Id.; 91 

U« 8, 168. 


JOINT EXECUTORS. Those who 
are joined in the execution of a will. See 
Executor. 

JOINT FIAT. A fiat which was for¬ 
merly issued against two or more trading 
partners. 

Only those partners of a firm who have 
committed acts of bankruptcy, can be made 
bankrupts and none but a joint creditor can 
issue a joint fiat. Wharton ; 6 Geo. IV., c. 
16, 6 16. 

JOINT FINE. The fin? which might 
be levied upon a whole vill. 

Such a fine was considered good because 
of necessity. But, in other cases, fines for 
offences were to be severally imposed on 
each particular offender, and not jointly 
upon all of them. Abbott; 1 Roll. Rep 33 ; 
11 Rep. 42. 

JOINT HEIRS. Co-heirs. 

JOINT INDICTMENT. One indict¬ 
ment brought against two or more offend¬ 
ers, charging tne defendants jointly. It 
may be where there is a joint criminal act, 
without any regard to any particular per¬ 
sonal default or defect of eitner of the de¬ 
fendants : thus, there may be a joint indict¬ 
ment against the joint keepers of a gaming¬ 
house ; 1 Ventr. 302 ; 2 Hawk. PI. Cr. 240. 

JOINT LIVES. An expression used 
to designate the duration of an estate or 
right, limited or granted to two or more 
persons, to be enjoyed during the lives of 
Doth or all of them. 

An annuity to two for their lives is pay¬ 
able until the death of one. Where the 
survivor is to be benefited, the conveyance 
or devise is usually expressed to be “ to 
hold their joint lives and the life of the 
survivor.” 

JOINT OWNERSHIP. See Joint. 

JOINT PROPERTY. Property held 
jointly or in partnership or in coparcenary 
or in common. Section 732, Subsection 29, 
Civil Code of Kentucky. 

JOINT RATE. See Tnaouon Route. 

JOINT RESOLUTION. A resolution 
adopted by both houses of congress or a 
legislature. When such a resolution has 
been approved bv the president or passed 
with his approval, it lias the effect of a law. 

6 Op. Atty. Gen. 680. 

Tne distinction between a joint resolu¬ 
tion and a concurrent resolution of con¬ 
gress, is that the former requires the ap- 

S roval of the president while the latter 
oes not. 

JOINT AJTD Bjrvmii. A liability 
is said to be joint and several when the 
creditor may sue one or more of the parties 
to suoh liability separately, or all of them 
together at his option. Dioey, Parties 280. 
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Whore one te compelled to pax the whole 
debt or more then his proper shore, he U 
entitled to contribution {q. v.). Ip oaee of 
the death of one hi* liability remains against 
hie estate; Wm*. Pore. Prop. 868. Ae % 
general rule all the traneaotione of partner* 
are said to be joint and several. Bee Part- 
nawrp. 

A* to joint and several debtors. Lord 
Mansfield said in Rice t\ Shute, Butt. 2611, 
that ** all con tracts with partners were joint 
and several, and every partner was liable 
to pay the whole." But it was remarked 
by Spencer, C. J., that “it would be 
straining Lord Mansfield s opinion unrea¬ 
sonably to say. that he meant technically 
that all contracts with partners were joint 
and several, for, then, the non-joinder of 
any of the partners never could be pleaded 
in abatement, which all the court expressly 
decided. In equity they are joint and 
several; and so they were as regarded that 
suit, the defendant having neglected to 
avail himself of the objection in a legal 
manner. Surely it cannot be said that in 
a legal sense, when there are a plurality of 
debtors, that their contract is joint and 
several, when they have engaged jointly to 
pay the debt. Each debtor is Sound for the 
whole, until the debt is paid; but as re¬ 
gards the remedy to coerce payment, there 
is a material and settled distinction. If 
they have undertaken severally to pay, 
separate suits may be brought against each ; 
but when their undertaking is Joint, unless 
they waive the advantage, by not interpos¬ 
ing a plea in abatement, they must be sued 
jointly, if in full life, and neither Ha* been 
discharged by operation of a bankrupt or 
insolvent Law, or is not Liable on the ground 
of infancy.” 18 Johns. 459. 

JOINT AND SEVERAL BOND. 

A bond of two or more obligors, who bind 
themselves jointly and severally to the 
obligees, who can sue all the obligors jointly, 
or any one of them separately, for the whole 
amount, but cannot bring a joint action 
against part,—that is, treat it as joint as to 
some ana several as to others, 

JOINT AND SEVERAL CREDI¬ 
TOR. One for whose debt a firm is jointly, 
and all or some or one of its members are or 
is also separately, liable. (Robs. Bankr. 
616.) Thus, if A. and B. are trading in 
partnership under the firm of A. and Com¬ 
pany, and a bill of exchange is accepted by 
A. and Company, and indorsed by A., the 
bolder of the bill would, in the event of A. 

0 bankruptcy, be a joint and several 
creditor, and, therefore, entitled to prove 
against both the joint estate of the firm and 
the separate estate of A. R. & L. Diet * L 
R. 7 Ch. 178. 

JOINT AND SEVERAL OBLIGA¬ 
TION. One in which all the obligees are 

be held either collectively or os indi¬ 
viduals. Anderson. 

JOINT-STOCK ASSOCIATION. Set 

Stock Association. 

JOINT STOCK BANKS. InBngliab 
Iaw. A species of quasi corporations , oi 
companies regulated by deeds of settlement. 
See Joint Stock Company. 

JOENT STOCK COMPANY. An as¬ 
sociation of individuals for purposes of 
profit, possessing a common capital contrib¬ 
uted by the members composing it, such 
capital being commonly divided into shares 
of which each member possesses one or 
more, and which are transferable by the 
owner. Shelf. Jt. St. Co. 1. 

A quasi partnership, invested by statutes 
in En g l a nd and many of the states with 
tk® privileges of a corporation. See 
10 Wall. 566 ; L. R. 4 Eq. 695. 

A partnership whereof the capital Is di¬ 
vided, or agreed to be divided, into shares 
■o ss to be transferable without the express 
consent of the co-partners. Para, fart 
8 486. 

Such a s soci a t ions are not pore partner¬ 
ships, for their members are recognised as 
an aggregate body ; nor are they pure oor- 
oo rations, for their members are more or 


less liable to contribute to the debt* of the 
collective whole. Incorporated companies 
are Intermediate between corporations 
known to the common law and ordinary 
corporations and partake of the nature of 
botn. 1 Lindl. Partn., 1st ed. 6. 

They are to be distinguished from limited 
partnerships chiefly in that there is, in a 
joint stock company, no dUectus persona- 
rum ., that is, no choice 'about admitting 
partners, the shares are transferable with¬ 
out involving a dissolution of the assaooia- 
tion, the assignee of shares becomes a part¬ 
ner by virtue of the transfer, and the rights 
and duties of the members are determined 
by articles of association, or in England by 
a deed of. settlement; 1 Pars. Contr.,8th 
ed. 144. 

The power to manage the business is 
vested exclusively in the directors, and a 
shareholder, as such, has no power to con¬ 
tract for the company; 2 H. L. Cas. 520. 
Generally the number oi snares is fixed by 
the charter, but it is sometimes provided 
that there shall not be less than a certain 
number nor more than a certain number. 
In such cases it is left for the company to 
determine the number within the limits 
prescribed; 45 Me. 254 ; but where the 
charter fixes the amount of the capital 
stock, and provides that it may be increased 
from time to time at the pleasure of the 
corporation, the directors have no power to 
increase the amount of the stock, although 
the charter provides that all the corporate 
powere shall be vested in, and exercised by 
a board of directors, and such officers and 
agents as such board shall appoint; 18 
Wall. 238. 

In New York joint stock companies have 
all the attributes of a corporation except 
the right to have and use a common seal, 
and an action is properly brought for or 
against the president as such, and the 
judgment ana execution against him bind 
the joint property of the association, 
but do not bind his own property; 74 N. 
Y. 234; but it has been held tnat the pro¬ 
visions in the New York statutes are merely 
local in their operation, and that the m£tn- 
here may be sued in other states as part¬ 
ners ; 128 Mass. 445 ; 60 Me. 468. They may 
be served with summons in another state 
in the same manner that corporations are 
served ; 44 N. E. Rep. (Ohio) 506; and on 
an issue as to whether an association was 
a joint stock company or a corporation, its 
classification by the statutes of New York, 
where it was created, ha« been held not con¬ 
clusive ; 1 Ohio, N. P. 256. A joint stock 
company haring some of the characteristics 
of a corporation and some of a partnership, 
including the right to a common seal, 
ownership of the property by the associa¬ 
tion, and the right to sue and be sued in 
the oorporate name, is as maoh s citizen of 
the state which created it as a corporation 
organized under its laws, and when sued 
in another state is entitled to a removal to 
the federal court irrespective of the citizen¬ 
ship of its individual members; 46 Fed. 
Rep. 209; 1 Flip. 611; 10 Biss. 278. 

At common law they are held not cor¬ 
porations bat are to be sued as partners; 
128 Maas. 445 ; 60 Me. 468 ; 4 Mete. 585 ; 64 
(a. 220. But in states where these ora 
statutory provisions concerning them the 
indebtedness of joint stock companies will 
be charged pro rata to the solvent mem¬ 
bers ; 34 8. W. Rep. (Tex.) 178. An Eng¬ 
lish joint stock company (m this case a fire 
insurance company) endowed by its deed of 
settlement witK the following powers and 
faculties, 1. A distinctive artificial name 
by which it can make contracts. 2. A 
statutory authority to sue and be sued in 
the name of its officers as wp wwnting the 
association. 8. A statutory recognition of 
it as an entity dlirtlnpt from its members 
by allowing them to sue it or be sued by it. 
4. A provision for its perpetuity by transfer 
of Its shares so ss to secure succession of 
membership, was held to be a corporation 
in this country ; 10 Wall. 066; 100 Moss. 
531; notwithstanding the acts of 
ment declaring it should not be so con¬ 
sidered, and the oourt hold that such cor¬ 
porations, whether organised under the 


law* of a state of the Unlofi or a foreign 

? government, may be taxed by another state 
or the privilege of conducting their cor¬ 
porate business therein. 

When such a company is not organized 
under the statutes a suit brought by or 
against it should be in the name of all the 
partners or of one or more for the use of all \ 
1 la. 369 ; 58 Me. 537 ; and a defective certifi¬ 
cate of organization will render all the par¬ 
ties liable to a common-law action as part- 
nore ; 127 Pa. 255. A mere subscription for 
shares in an unincorporated joint stock 
company will not make the subecriberB 
liable as partners to third persona dealing 
with the company ; they must have in¬ 
tended to become members and share in the 
profits of the business, but an unexplained 
subscription is evidence of that fact; 53 
Mo. App. 245. 

It is an incumbent duty on the part of a 
joint stock company not to permit a trans¬ 
fer of stock until fully satisfied of the 
shareholder's authority to transfer ; L. R. 
9 Eq. 181 ; 152 Pa. 233 ; 129 Mass. 46 ; 2 Bing. 
893 ; And as to the nature of shares in such 
an association see Shakes. 

An authority conferred on the directors 
to make contracts and bargains, and to 
transact all matters requisite for the affairs 
of the company will not in general author¬ 
ize the directors to drew.bills; 19 L -T F.y 


84 ; 9 C. B. 574 ; 20 L. J. Q. B. 160; but if 
the directors have authority to bind the 
company by bills, and they regularly ac¬ 
cept, in the name of the company, a bill 
drawn on the company, every member is 
liable.as a joint acceptor to any holder who 
is not also a member of the company ; 8 M. 
& H. 884 ; 10 id. 132; 19 L. J. Ex. 34 ; 5 E. 
& B. 1 ; so the acceptance of a bill by an 
agent w ho is also a member of the company 
binds him personally ; 9 Exch. 154. 

To a suit for a dissolution or winding up 
of the affairs of a joint stock company, aft 
the shareholders, however numerous, must 
be parties; 1 Keen 24; and any member 
of the company may institute an action for 
its dissolution ; 92 Hun 432. The fact that 
such a company has conducted business 
for twenty-three years without making 
dividends for its stockholders, is good 
ground for its dissolution at suit of one of 
them; 85 Atl. Rep. (Vt.) 459. A society 
that cannot be incorporated because organ¬ 
ized to resist the enforcement of laws can¬ 
not sue in the society name for the collec¬ 
tion of a debt; 44 Mich. 813. See Biseett; 
Buckley; Wordsworth, Joint Stock Com¬ 
panies ; Ang. & Ames; Thompson, Cor¬ 
porations; Lindl. P&rtn.; Lindl. Company 
Law ; Corporation ; Director ; Stock¬ 
holder ; Partners ; Partnership. 


JOINT TENANCY. In the case of 
joint tenancy, all the tenants have together, 
in the theory of the law, but one estate in 
the land and this estate each joint tenant 
owns conjointly with the other cotenants. 
All the joint tenants, whether only two or 
more than two, constitute for some purposes 
but one tenant, or, as it has been more 
specifically stated, each joint tenant is 
regarded as the tenant of the whole for pur¬ 
poses of tenure and survivorship, while for 
purposes of alienation and forfeiture each 
has an undivided share only. (Co. Litt. 186 
a 1 Preston, Estates, 136). As between 
themselves each is entitled to a share of the 
rents and profits. (Williamson, Real Prop., 
2lBted. f 136.) 

In a joint tenancy there are said (2 Bl. 
Com. 180) to be four unities, to wit, unity 
of interest, or title, of time, and of possession, 
or, in other words, joint tenants have one 
and the same interest, accruing by one and 
the same conveyance, commencing at one 
and the same time, and held by one and the 
same undivided possession. 1 Tiffany, Real 
Prop., 2nd ed., 625. See Co-ownership ; 
Tenancy in Common ; Coparcenary ; Ten¬ 
ancy bt Entireties ; Community Prop¬ 
erty : Partnership Property. 

In “joint tenancy,” the tenants thereof 
must have one and the same interest, arising 
by the same conveyance, commencing at the 
same time, and held by one and the same 
undivided possession. The chief peculiarity 
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of this estate is the right of survivorship, 
by which, upon the death of one joint tenant, 
the entire tenancy remains to the surviving 
co-tenants, not to the heirs or other repre¬ 
sentatives of the deceased, the last survivor 
taking the whole estate. 108 Ky. 424, 
56 S. W. 682. 

JOINT TENANTS. Two or more per¬ 
sons to whom are granted lands or tene¬ 
ments to hold in fee-simple, fee-tail, for life, 
for years, or at will. Freem. Co ten. & Par. 

§ 9 ; 2 Bla. Com. 179. The estate whioh 
they thus hold is called an estate in joint 
tenancy. See Estate of Joint Tenancy; 

Jus ACCRESCENT)! ; SURVIVOR. 

JOINT TORTFEASORS. Wrong¬ 
doers ; two or more who commit a tort. 

When several persons join in an offence 
or injury, they may generally be sued 
jointly, or any numberless than the whole 
may be sued, or each one may be sued sep¬ 
arately ; 10 Wend. 654. Each is liable for 
himself, because the entire damages sus¬ 
tained were occasioned by each, each sanc¬ 
tioning the acts of the others, so that by 
suing one alone, he is not charged beyond 
his just proportion. Any numberless than 
the whole may be sued, because each is 
answerable for his companion’s acts. Thus 
a joint action may be brought against sev¬ 
eral for an assault and battery, or for com¬ 
posing and publishing a libel ; 2 Saund. 
117 a ; Bacon, Abr. Actions in General (C); 
2 Tyl. 129. 

But to this rule that for a joint injury 
a joint action may be brought, there is an 
exception, namely, that no joint action 
can oe maintained for a joint slander; 
this exception, seems to proceed upon the 
ground that each man’s slander is his own, 
and it cannot by any means be considered 
that of another. Although this exception 
appears to be fully established, yet it is 
difficult to see the reason of it; when one 
of several trespassers gives the blow, he is 
considered as acting for the others, and, if 
they acted jointly, they may be jointly 
Bued; why not consider the speaker, when 
acting in concert with others, as the actor 
for the whole in uttering the words? The 
blow is no more that of the person who did 
not give it than the words are the words of 
him who only united with the other in an 
agreement that they should be spoken. In 
either case, upon principle, the maxim, qui 
facit per alium facit per se, ought to have 
its force. Such, however, is not the law. 

Where a person is injured by a joint tort 
and accepts satisfaction from one of the 
wrongdoers, he cannot sue the other; 28 
Atl. Rep. (N. J.) 582. 

A covenant not to sue one of two joint 
tortfeasors does not operate as a release of 
the other from liability ; [1892] 2 Q. B. 511 ; 
nor does the dismissal of an action against 
one together with an executor for a valu¬ 
able consideration, of an agreement not to 
sue him, release the other; 148 Ill. 356 ; nor 
does the fact that where property is jointly 
converted by two persons, and one of those 
converting accounts to the owner, who ac¬ 
cepts part of the proceeds, remove the 
other's liability ; 5 Tex. Civ. App. 841. 

JOINT TRESPASSERS. Two or 

more who unite in committing a trespass. 

JOINT TRUSTEES. Twoor more per¬ 
sons who are intrusted with property for 
the benefit of one or more others. See 
Trustee. 

JOINTRESS, JOINTURESS. A wo¬ 
man who has an estate settled on her bv 1 
her husband, to hold during her life, if she 
survive him. Co. Litt. 46. 

JOINTURE. A competent livelihood 
of freehold for the wife, of lands and tene¬ 
ments, to take effect, in profit or possession, 
presently after the death of the husband, 
for the life of the wife at least. 

Jointures are regulated by the statute of 
27 Hen. VIII. o. 10, commonly called the 
statute of uses. 

To make a good jointure, the following 
circumstances must oonour, namely r It 
must take effect, in possession or profit, 
immediately from the death of the husband. 


It must be for the wife’s life, or for some 
greater estate. It must be limited to the 
wife herself, and not to any other person 
in trust for her. It must be made in satis¬ 
faction for the wife’s whole dower, and not 
of part of it only. The estate limited to 
the wife must be expressed or averred to 
be in satisfaction of ner whole dower. It 
must be made before marriage. See 27 
Ohio St. 60, where it is said tnat it may 
also be made after marriage. A jointure 
attended with all these oirouinstances is 
binding on the widow, and is a complete 
bar to the olaim of her dower; or, rather, 
it prevents its ever arising. See 4 Kent 55. 

But there are other mooes of limiting an 
estate to a wife, whioh, Lord Coke says, 
are good jointure* within the statute, pro¬ 
vided that the wife accepts them after the 
death of the husband. She may, how¬ 
ever, reject them, and olaim her dower; 
Cruise, Dig. tit. 7 ; 2 Bla. Com. 187. As to 
the effect of jointure as a bar of dower, see 
Wins. R. P., 6th ed. 285, and the American 
notes. See Dower. It is held that a 
ointure cannot be affected by a poet-nup- 
lal agreement; 7 Houst. 102 ; a. o. 80 Atl. 
Rep. 785. 

In its more enlarged sense, a jointure 
signifies a joint estate limited to both hus¬ 
band and wife. 2 Bla. Com. 187. See 14 
Viner, Abr. 540; 3 Bao. Abr, 190; Bouvier, 
Inst 176; Washb. R. P. 

JOUR. A Frenoh word signifying day. 
It is used in our old law-books: as, tout 
jours , forever. It is also frequently em¬ 
ployed in the composition of words: as, 
journal , a day-book ; journeyman , a man 
who works by the day ; journeys account. 

JOURNAL. In Maritime Law. The 

book kept on board of a ship or other ves¬ 
sel whicn contains an account of the ship’s 
course, with a short history of every oc¬ 
currence during the voyage. Another 
name for log-book. Chitty, Law of Nat. 199. 

In Commercial Law. A book used 
among merchants, in which the oontents 
of the waste-book are separated every 
month, and entered on the debtor and 
creditor side, for more convenient posting 
in the ledger. 

In Legislation. An account of the 
proceedings of a legislative body. 

The constitution of the United States, 
art. 1, s. 5, directs that “ each house shall 
keep a journal of its proceedings, and from 
time to time publish the same, excepting 
suoh parts as may in their judgment re¬ 
quire secrecy. See 2 Sto. Const., 5th ed. 
§ 689. 

The constitutions of the several states 
contain similar provisions. 

On a reference to the journal of the 
federal house of representatives to ascer¬ 
tain whether a duly authenticated law 
was passed, the court is bound to assume 
that the journal speaks the truth, and can¬ 
not receive oral evidence to impeach its 
correctness; 144 U. S. 1; but the debates 
in congress may not be resorted to for the 
purpose of discovering the meaning of a 
statute ; 166 id. 290. 

The journal of either house is evidence 
of the action of that house upon all mat¬ 
ters before it; 7 Cow. 613; Cowp. 17. It 
is a publio record of which the courts may 
take judicial notice; 1 Green!. Ev. £ 482 ; 
5 W. Va. 85; 8. C. 17 Am. Rep. 28 ; 16 id. 
647: 94 U. S. 260; 60 la. 549; 79 Va. 
280; 1 Wyo. 85; Cooley, Const. Lim. 185; 
contra, 46 I1L 119 ; 2 Cent. L. J. 407. If it 
should appear therefrom that any act did 
not receive the requisite vote, or that the 
act was not constitutionally adopted, the 
courts may adjudge the act void ; Cooley, 
Const. Lim. 164. Failure to comply with 
certain constitutional provisions in the pas¬ 
sage of an act can be shown only by the 
journals; 27 S. E. Rep. (Ga.) 168; and if 
the journal sufficiently shows on its face a 
substantial compliance with constitutional 
requirements, a mere olerical omission in 
the journals of either house will not vitiate 
anaot; 27 8. E. Rep. (W. Vo.) 218. Where 
they are silent as to the observance of any 
constitutional requirement, it will not be 


presumed that such requirement was dis¬ 
regarded, and where they do not expressly 
show whether the act was constitutionally 
passed it will be held valid unless there ta 
an omission of some matter expressly re¬ 
quired by the constitution to be entered 
therein; 47 Pac. Rep. (Utah) 870. 

Where the constitution requires that the 
yeas and nays be entered on the journals, 
they are conclusive as against not only a 
rinted statute published by law, but a 
uly enrolled act; 258. E. Rep. (N. C.) 966. 

In determining whether an act was 
passed in accordance with a constitutional 
provision reouiring the assent of two-thirds 
of the members, recourse may be had to 
the journals, if the certificate of the pre¬ 
siding officer fails to show by what vote the 
bill was passed; 42 N. E. Rep. (N. Y.) 
1088. 

The journals need not show that a bill 
was read by sections on its final passage, as 
required by the constitution, the presump¬ 
tion being that it was read; 18 So. Rep. 
(Fla.) 767. And where they affirmatively 
show non-compliance with an essential re¬ 
quirement to tne enactment of a bill, or fall 
to show any essential step in the enactment 
which the constitution requires them to 
show, the enrolled bill as evidence of the 
law is overcome ; 18 So. Rep. (Fla.) 707. 

Where a bill, as approved, contains im¬ 
portant clauses whioh the journals show 
were striokea out by the amendment in 
the houses it is invalid; 68 N. W. Rep. 
(Wis.) 759. 

The journals cannot be resorted to by tbe 
court for the purpose of inquiring into the 
motive which actuated the legislature or 
any member of it in enacting a law; 45 
Pao. Rep. (Ida.) 890. 

The journals are inadmissible to show 
that parts of the bill, as passed by the 
houses, were omitted from the enrolled 
bill as signed by the presiding officers of 
the two houses and the governor, where all 
bills are required to be signed by the 
governor after having passed the legisla¬ 
tive assembly; 42 Pac. Rep. (Aris.) 1025. 
Every reasonable presumption is made in 
favor of the action of a legislative body ; 
it will not be presumed from the mere 
silence of the journals that either house 
disregarded a constitutional requirement 
in the passage of an act, unless in cases 
where the constitution has required the 
journals to show the action that has been 
taken ; 25 Ill. 181; 11 Ind. 424 ; 3 Ohio St. 
475 ; and the presumption that a properly 
authenticated bill was passed is not over¬ 
come by the failure of tne journals to show 
any fact which is not specifically required 
by the constitution to be entered therein ; 
67 N. W. Rep. (Minn.) 632. Such a bill 
properly enrolled, signed, and approved 
oannot be impeached by reference to the 
journals of either house, to show that it 
was enacted in conformity to constitutional 
requirements; 35 S. W. Rep. (Ky.) 3; id. 
275. 

JOURNEY. Originally a day’s travel. 
It is now applied to travel from place to 
place, without restriction of time. But 
when thus applied, it is employed to desig¬ 
nate a travel which is without the ordinary 
habits, business, or duties of the person, to 
a distance from his home, and beyond the 
oircle of his friends or acquaintances. 53 
Ala. 521. 

JOURNEYS ACCOUNT. In Eng¬ 
lish Practice. A new writ which the 
plaintiff was permitted to sue out within a 
r easona ble time after the abatement, with¬ 
out his fault, of the first writ. This time 
was computed with reference to the num¬ 
ber of days which the plaintiff must spend 
in journeying to reacn the court: hence 
the name of journeys account , that is, 
journeys accomptes or counted . This writ 
was quasi a continuance of the first writ, 
and so related back to it as to oust the de¬ 
fendant or tenant of his voucher, plea of 
non-tenure , joint tenancy fully adminis¬ 
tered. , or any other plea arising upon mat¬ 
ter happening after date of the firet writ; 
Co. Utt. fol.9f>. , „ 

This mode of proceeding has fallen into 
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disu»e. the practice now being to permit 
that writ to be quashed, and to sue out an¬ 
other. See Term** de la L*y; Bacon, Ahr. 
Abatement (Q): It Vinsr, Abr. 558 ; i 
Oonv®. Dig 714 ; 7 M. ft O. 763 ; 8 Cra. W 

JOUSTS. See J i *ts 

JUBILACION. In Spaniah Law. 
The right of a public officer to retire from 
office, retaining his title and his salary, 
either in whole or in part, after he has at¬ 
tained the age of fifty years and been jd 
public service at least twenty years, when¬ 
ever his infirmities prevent nim from dis¬ 
charging the duties of hia office. 

JTTD ATflMT TH (Let). The religion 
and rites of the Jews. Du Cange. A quar¬ 
ter set apart for residence of Jews. Du 
Cange. A usurious rate of interest. 1 
Mon. Angl. 839 : 2 id. 10, 665. Sex marcot 

steriingorum ad acquietandamterram pre¬ 
dict am de Judaismo , in quo fuit imptgne- 
rata. Du Cange. An income anciently ac¬ 
cruing to the king from the Jews. Blount. 

ynmn c (Lat). In Old English 
Law. A juror. Spelman, Gloss. A judge, 
in modern sense, especially—as opposed to 
jusficiamur, t. e. a common-law judge—to 
denote an ecclesiastical judge. Bracton, 
foL 401, 402. 

In Roman Law. One who, either in 
his own right or by appointment of the 
magistrate for the special case, judged 
causes. 

Thus, the praetor «u formerly called judex. But. 
generally, praetors and magistrates who judge of 
their own right were distinguished from judices, 
who were private persons, appointed by the praetor, 
on application of the plaintiff, to try the cause, as 
soon as Issue was joined, and furnished hy him with 
Instructions as to the legal principles involved. 
They were variously called radices delegati , or 
pedanei, or speciales. It has been said that they 
resembled In many respects jurors : thus, both are 
private persona, brought In at a certain stage of the 
proceedings, viz.. Issue joined, to try the cause, 
under instructions from the judge as to the law of 
the case. But civilians are not clear whether the 
judict* had to decide the fact alone, or the law and 
fact. The judex resembles In many respects the 
arbitrator, or arbiter, the chief differences being, 
first, that the latter is appointed In cases of trust 
and confidence, the former In cases where the rela¬ 
tions of the parties are governed by strict law (in 
pactionibus « trictis) ; second, the Latter has the 
whole control of cases, and decides according to 
equity and good conscience, the former by strict 
formulae ; third, that the Latter may be a magistrate, 
the former must be a private person ; fourth , that 
the award of the arbiter derives Us force from the 
agreement of submission, while the decree of the 
judex has its sanction In the command of the prator 
to try the cause ; Calvin us. Lex. ; 1 Spence, Eq. 
Jur. 210, note; Madceldey, Civ. Law, Kaufmaon 
ed. 1198, note. 

It has been said that there was generally one 
judex, sometimes three,—In which case thedeclelon 
of two. In the absence of the third, had no effect; 
Calvin us. Lex. But another careful writer says that 
“although ibex** could never be more than one 
judex , there were sometimes several arbitri, but the 
arbiter was chosen from the same class as the 
judex.” Sand. Inst. Just. Introd. Ixill. 

Down to the time of handing over the cause to the 
judex, that la. till Issue joined, the proceedings were 
before the prater, and were said to be in jure ; after 
that before the judex, and were said to be in judicio. 
In all this we see the germ of the Anglo-8uon 
system of judicature ; 1 Spence, Eq. Jur. 07. 

A judge who Conducted the trial from 
beginning to end ; magistratus. The prac¬ 
tice of calling; in judices was disused before 
Justinian’s time : therefore, in the Code, 
Institutes, and Novels, judex means judge 
in its modern sense. Heineccius, FJwn. 
Jur. Civ. g 1827. 

The term judex Is used with very different signifi¬ 
cations at different periods of Roman law. The 
distinctive features of the position of the judex 
belong to the earlier history of the Roman law. 

▲ recent writer defines very clearly the functions 
at the judex at that period as distinguished from 
those of the magistrate : “ In the earlier history of 
Ctrl) procedure in Rome, we find two sharply defined 
dlvhions,—the proceedings which were said to be 
4a jure, and those which were 4a judicio. The 
former took place before the magistrate, who 
r ep resented officially the judicial power of the State. 
This magistrate In this capacity decided. In the first 
*"«* A ™-* whether the claim of the complaining 
party wan cognisable at alL—whether there was any 
form of procedure by which it could be enforced. 
If it was controverted, and there seemed to be any 
action that would fit the case, the litis conteetatio 
sms formed, by a solemn anneal addressed by each 
party to his witnesses, and the controversy was then 
referred to the judex, or In some cases to a body or 
ooiiege of judices. The indices were not magi struts*, 
and old not re p rese n t the power of the State. They 
it would seem, more In theory like ref e r e e s , 
took up the lame which bad oecn stated by 


AagWmta, beard the testimony, and pro- 
wwjom the ssahmfi'v and this finding was after¬ 
wards enforced by the msgtstrate.” Howe, Btud- 
OW L ML 

tku relates to the period during which the 
ahLply defined distinction between proceedings in 
/bra tod thoM {vijwitfctfo wu vtrictly obwrrwl. It* 
tor onmpl*! the dispute ooooorned property It 
was assigned temporarily to the pomeeaion of one 
nariy, who gave security for Its restoration If re- 
qulrb, and She Judex simply decided which litigant 
was right; Morey. R. U tH, W. The growth of the 
proceeding by formula during the next period was 
doubtless largely due to Its convenience as a 
method of conveying to the judex the instructions of 
the magistrate with respect to the case referred to 
him The new proceeding tended very much to 
Increase the flexibility of the law In Its application 
to particular cases, as It has been said there was no 
tradition to fetter the formula of the praetor. In 
the old lift# conteetatio the issue was formulated In 
narrowly prescribed terms ; in the new formula the 
terms used were informal and freely chosen by the 
magistrate. " The formula was thus well adapted 
as a means for directly submitting to the decisions 
of a judex 4a judicio any question, or complex of 
questions, which the preetor deemed actionable. 
The vreetor himself was now In a position, while 
formulating the legal issue, to give the judex at the 
iame time direct Instruct ions In reference to the 
decision of suoh issue. For whether the Judge 
condemned or acquitted depended now solely on the 
manner in which the prator formulated the ques¬ 
tion in dispute.” Sohm, Inst. Rom. L. 177. It was 
now for the first time that the judex became In 
effect an official, he ceased to be an Independent 

E rivate person bound only by the positive law, and 
is action was dominated by the limitations of the 
prator's edict. Thus the latter became a dominat¬ 
ing foroe in legal procedure, and the judex In some 
sense a subordinate official, and the result was 
** tha t the formulary procedure obliterated beyond 
recovery the clear sharp line which had hitherto 
eevered j iu and riuiiciu m." This oatu rally resulted 
from the fact that by the formula the judex was 
converted into on organ or Instrument not only of 
the civil, but also of the praetor, made law, and the 
proceedings in judicio and those in jure were 
controlled by the same authority ; id. 178,280. in the 
last period of Roman procedure during the later 
empire the pnztor lost his former power of directing 
the administration of the law, and when the edict 
came to be fixed by the will of the emperor the 
prator and the pretset were bound by ft equally 
with the judex and in the same way that the latter 
had before been limited by their own edict. Its 

E ublicatlon by the prator was merely formal, and 
e became a mere instrument for applytaR I* 16 law, 
and his duties became more and more ministerial in 
proportion as, on the one hand, scientific juris¬ 
prudence developed and defined the contents of 
the eristlng law and, on the other hand, the imperial 
power, superseding all other agencies, appropriated 
to Itself the function of developing the few. Thun 
the judex gradually became an offi c ial whose duty 
it was to assist the proctor, and. In the a a me way, 
the proctor became In reality an official whose duty 
It was to assist the emperor ; id. 280. 

For a long period senators alone were qualified to 
act as Judges, and during that time any member of 
the senate could act, if Justified, hy mutual consent 
of the parties, or If they could not agree by law. 
There were also plebeian judges called ecufumotri 
elected by the comitia constituting a collegium 
divided into sections and having special Jurisdiction 
of citizenship and successions; their jurisdiction 
was exclusive where it existed. As to the duties 
of the judex see also Inst. 4. 17.1-7 ; Band. Introd. 
xll. xxl., lxi., budv. ; Rohm, Inst. Rom. L. H 84-87 ; 
Pzsrot; Rbcofb&atobs ; Judicio ; lx Jcu. 


Judex OrdlnariuB (Lat.). In Civil 
Taw. A judge who had jurisdiction by 
bis own right, not by another's appoint¬ 
ment. CalvinuB, Lex.; Vicat, Voo. Jur. 
Blackstone says that judices ordinarii de¬ 
cided only questions of fact, while questions 
of law were referred to the eenhmviri ; but 
this would seem to be rather the definition 
of judices selecti; and not oil questions of 
law were referred to the cewfumrzrt, but 
particular actions : e. g. querela inoMciosi 
testamentu See 2 Bla. Com. 815; V teat, 
Voc. Jur. Utr. Centumviri, 

Judex Pedaneua. Inferior judges; 
deputy judges ; “ petit judges that try only 
trifling cases (so-called because they had 
only a low seat and no tribunal)Harper's 
Lat. Diet.; Dig. 8. 1. 1. 6. 

The name was given to the judex who was dele¬ 
gated to hear the whole cause. Their appointment 
ia said to have been due, In the first Instance, to the 
great Increase in the volume of judicial business, 
which led the emperor Diocletian to authorise the 
provincial governors to refer cases of minor im¬ 
portance to them. They “were not judices in the 
old sense of the word, but, according to the opinion 
of Ortolan, permanent magistrates entrusted with 
the special duty of conducting such cases as the 
governor might see fit to refer to them. No other 
view of the character of theae officers seems con¬ 
sistent with the autocratic spirit which permeated 
the whole Imperial system f" Morey, Bom. L. 142. 
A recent writer says. ** About tbe end of the third 
century, tbe prmwiaes prxnrinciorum were In the 
habit of proceeding extra ordinem In civil actions, 
4. c. they were In the habit of either giving Judg¬ 
ment themselves or of delegating the whole cause 
to a deputy Judge, a judex pedaneus. This deputy 
Judge (who Is also called judex dahu or judex 
delegatus) Is now In form as well as In substance an 
official who acts In lieu of the magistrate; he Is not 


merely entrusted, Uke the oW Judex prlvatue, with 
the conduct of the pr oceedin gs 4a judicio, hot la 
deputed—and this la the reason why no formula ts 
used—to bear and determine the whole cease. In¬ 
cluding the proceedings iniure. Like the proceed¬ 
ings before the presets himself, the proceedings 
before this subordinate judge are extra ordinem ; " 
Sohm. Inst. Rom. L. m. It has been said with 
respect io theee judges that the praiors and other 
greet magistrate* did cot themselves deckle the 
notions which arose between private Individuals: 
these were submitted to Judges cbosen by the 
parties, and these Judges were called judices 
pedanei. In choosing them, the plaintiff had the 
right to nominate, and the defendant to accept or 
reject those nominated ; Heineccius, Antlq. lib. 4, 
tlt.b. n. 40 ; TToollller, o. 888. As to huticem pedanet, 
generally, see ZLmmqrn, Gee. Rom.Triv. | Id 


Judex QuffiSttonls. A magistrate 
who decided the law of a criminal case, 
when the praetor himself did not sit as a 
magistrate. Morey, Rom. L. 88. 

The director of the criminal court under 
the presidency of the prxEtor. Harper’s 
Lat. Diet.; Cic. Brut. 76, 264. 

Judex Belectu*. A select or selected 
judex or judge. 

The judges in criminal suits selected by 
the proctor. Harper's Lat. Diet.; Cic. Verr. 
2, 2, 18, g 82. 

Theee judices seiecti were used In criminal causes, 
and between them and modern jurors many points 
of resemblance have been noticed ; 8 Bla. Com. 
888. They were first returned by the prestor, then 
drawn by lot, subject to challenge; they were sworn 
and talesmen were struck. So many points of 
resemblance were thought to exist between them 

S id the 6**drrmi of the-Greeks and our Juries that 
e English Institution has been thought to be 
derived from the former ones; id note (o). But 
the root Idea of both systems la sufficiently natural 
and logical to have been Indigenous in both coun¬ 
tries. Bee Jubt. 


JUDGE. A public officer lawfully ap¬ 
pointed to decide litigated questions ac¬ 
cording to law. 

An officer so named in bis commission, 
who presides in some court. 

In its most extensive sense the term in¬ 
cludes all officers appointed to decide liti¬ 
gated questions while acting in that capac¬ 
ity, including justices of the peace, and 
even jurors, it is said, who are judges of 
the facts. 4 Dali. 229 ; 3 Yeates 300. In 
ordinary legal use, however, the term ia 
limited to the sense of the second of tbe 
definitions here given; 15 Ill, 388; unless it 
may be that the case of a justice or com¬ 
missioner acting judicially is to be consid¬ 
ered an extension of this meaning. See 8 
Cush. 584. 

By the common law every court, while 
engaged in the exercise of its lawful func¬ 
tions, has the authority to preserve order, 
decency, and silence in its presence, and 
may apprehend and punish the offender 
without examination or proof ; but if the 
offence be committed out of oourt the party 
is entitled to notioe and a hearing in his 
defence; 1 Cal. 152; 28 Ind. 205. See Con¬ 
tempt. 

An assault on a judge sitting in court is 
not only punishable as a contempt, but in- 
diotable, as a crime against public justice, 
and more aggravated than an ordinary as¬ 
sault, or even thun an assault committed 
upon another person in a oourt; 2 Bish. N. 
Cr. L. § 250 ; this principle comes from the 
common law and was, as early as 25 Edw. 
8, embodied in a statute, under which such 
an offenoe was punishable by the loss of the 
right hand, forfeiture of lands and goods, 
and perpetual imprisonment. In Neagle’s 
case, 185 U. 8. 1, it was held that “ an as¬ 
sault upon a judge of a oourt of the United 
States, while in discharge of his official 
duties, is a breach of the peace of the United 
States, as distinguished from the peace of 
the State in which the assault takes place.” 
In this case the petitioner was a United 
States deputy marshal, appointed for the 
express purpose of guarding Mr. Justice 
Field against a threatened attack, which 
took place, and the killing was held by the 
court to have been caused by a just appre¬ 
hension that an attack would result in the 
death of the justice, and was justifiable and 
a judgment of the circuit court, discharg¬ 
ing him from the custody of the sheriff, by 
whom he was held,under prooeea of the 
state oourt, was affirmed. 

So any insult, disrespect, or insolence to 
a judge is punishable; 2 Bish. N. Cr. L ft 
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259. On this subject, it was said by Hol- 
royd, J.: 41 in the case of an insult to (the 
judge) himself, it is not on his own account 
that he commits; for that is a considera¬ 
tion which should never enter his mind. 
But though he may despise the insult, it is 
a duty which he owes to the station to 
which he belongs not to suffer those things 
to pass which will make him despicable m 
the eyes of others. It is his duty to support 
the dignity of his station, and uphold the 
law, so that in his presence, at least, it 
shall not be infringed; " 4 B. 4 Aid. 829, 
889. 

Within this principle it was held to be a 
contempt to write a letter to a judge, libel¬ 
ling or abusing him in regard to one of his 
decisions; 18 Kan. 72 ; or when the judge 
of an inferior tribunal refuses obedience to 
processes from a superior one ; 18 Wend. 
664; 1 Eng. L. & Eq. 616; 2 Caines 97 ; 2 
Johns. Cas. 118; 6 B. Monr. 638; T. U. P. 
Chart. 48, 815. 

It has been held that abusing a judge 
out of court, with reference to expressions 
made by him on a trial, was a contempt; 

2 Va. Cas. 408; but in another case it was 
held that newspaper articles in regard to 
the conduct of a judge during a trial, and 
charging him with being an abettor of a 
person against whom an indictment for 
murder was pending, could not be visited as 
soon tempt; 48m. & M. 751. In the federal 
courts, and in many states, the subject 
is regulated by statute ; U. S. Rev. Stat. § 
725 ; 16 Fed. Rep. 853 ; 1 Flipp. 108; 19 Wall. 
505 : 64 Ill. 195 ; 89 N. C. 28 ; 8 W. <fc S. 77 ; 
ilO Ind. 801. The question whether a con¬ 
tempt can be committed otherwise than in 
court cannot be said to be settled, but 
Bishop is of the opinion that the English 
and better American doctrines recognize 
such contempts, yet, under limitations 
easily defined ; 2 Bish. N. Cr. L. § 258. In 
all such cases the offence is against the 
state, not the judge; id. § 269; 7 Wheat. 
38 ; 36 Wis. 355 ; 86 Ind. 196; 7 Blatch. 23. 

In a recent case a judge who was a can¬ 
didate for re-election, instituted contempt 
proceedings against the editor of a news¬ 
paper and a lawyer who wrote a communi¬ 
cation in the newspaper criticising his 
judicial conduct. An order adjudging 
both parties in contempt was entered, but 
its execution was prevented by a writ of 
prohibition from the supreme court of 
Wisconsin, which said : '* Truly, it must 
be a grievous and weighty necessity which 
will justify so arbitrary a proceeding, 
whereby a candidate for office become* 
the accuser, judge, and jury, and may 
within a few hours summarily punish hif 
critic by imprisonment. The result of 
such doctrine is that all unfavorable criti¬ 
cism of a sitting judge's past official con¬ 
duct can be at once stopped by the judge 
himself, or, if not stopped, can be pun¬ 
ished by immediate imprisonment. If 
there can be any more effectual way to gag 
the press and subvert freedom of speech, 
we ao not know where to find it. Under 
Buoh a rule the merits of a sitting judge 
may be rehearsed, but as to his demerits 
there must be profound silence. In our 
opinion no such divinity ‘ doth hedge 
aoout ’ a judge—certainly not when he it 
a candidate for public office; ” 18 N. Y. 
L. J. 28, where tne subject of contempt 
out of court is discussed generally. 

The question has recently been raised, 
44 Can a judge be guilty of contempt of 
court ? ” In a oounty court in England the 
judge made some strong observations on 
the conduct of a bankrupt who applied for 
his discharge, characterizing him as being 
guilty of “ bare-faced and impudent rob¬ 
bery." It is suggested in this connection 
that while liable to abuse, on the whole, the 
rule exempting judges from prosecution of 
any kind for observations made upon the 
bench is a rational one; 56 Alb. L. J. 202. 

Bribery or attempting to bribe a judge 
was, at common law. a very grave offence. 
Indeed the earlier definitions of bribery 
seem to confine the offence to judicial offi¬ 
cers ; 4 Bln. Com. 189; 8 Inst. 145; and 
they have been criticised upon this ground 
for being too narrow. See 1 East 188; 4 


Burr. 2494 ; 2 Bish. N. Cr. L. 85, n. 1 
Upon the same ground are condemned 
sinister approaches, with intent to influence 
judges indirectly, though not amounting to 
bribery; id.; and on this subject it was 
said by Lord Cotton ham ; “ Every private 
communication to a judge, for the purpose 
of influencing his decision upon a matter 
publicly before him, always is, and ought 
to be, reprobated ; it is a course calculated, 
if tolerated, to divert the couise of justice, 
and is considered, and ought, more fre¬ 
quently than it is, to be treated, as what 
it really is, high contempt of court;’’ 1 
Maon. «G. 116, 122. 

Judges are appointed or elected in a vari¬ 
ety of ways in the United States. For the 
federal courts they are appointed by the 
president, by and with the consent of the 
senate ; in some of the states they are ap¬ 
pointed by the governor, the governor and 
senate, or by the legislature. The judges 
of the federal courts, and of the courts of 
some of the states, hold their offices during 
good behavior; of others, during good be¬ 
havior, or until they shall attain a certain 
age ; and of others, for a limited term of 
years. The federal judges must have the 
tenure of office during good behavior con¬ 
ferred upon them before they can be in¬ 
vested with any portion of the judicial 
gower of the government; 87 Fed. Rep. 

Impartiality is the first duty of a judge: 
if he has any (the slightest) interest in the 
cause, he is disqualified from sitting as a 
judge; Aliquis non debit esse judex in pro¬ 
pria cansa; 8 Co. 118 ; 6 Pick. 109; 4 Ohio 
675; 17 Ga. 253 ; 33 N. H, 478; 19 Corn. 
585 ; 43 La. Ann. 924 ; 91 Cal. 342; 75 la. 
159. See 38 Ill. App. 441 ; 83 Tex. 99 ; Rich 
as his relationship to the parties ; 142 N. Y. 
130; even where such party is administra¬ 
tor only; 37 8. W. Rep. (Tex.) 846 ; (but 
relationship to plaintiff's attorney will rot 
disqualify him ; 38 S. W. Ren. (Tex.) 68.) 
Either party may make the objection that 
the judge is of kin to one of them; 10 Ind. 
299; and it is for the judge to determine, 
in the exercise of sound judioial discretion, 
whether by reason of kinship, eto., it would 
be improper for him to hear a particular 
case ; he cannot be compelled to vacate the 
bench by the affidavit of the litigant; 
84 Ky. 18. A pecuniary interest in the 
case on trial will incapacitate him from 
sitting in the cause, both by the common 
law and the statutes: 12 Fla. 188; 9 Md. 
824; 18 Mass. 840 ; as where lie is interested 
as a stockholder in a railroad corporation 
making an application for a commission to 
appraise land, his interest is such as to in¬ 
validate the report of the commissioners; 
4 Ohio St. 675; and where the lord chan¬ 
cellor who was a shareholder in a company 
in whose favor the vice-chancellor had 


made & decree, affirmed this decree, it was 
reversed on that ground; 8 H. L Cas. 
759; but it has been held that where the 
interest of the judge is merely that of a 
corporator in a municipal corporation, the 
legislature may provide that this shall con¬ 
stitute no disqualification when the corpo¬ 
ration is a patty, apparently on the ground 
that the interest is insignificant; 1 Gray 
475. But it is doubtful whether even the 
legislature can go beyond this class of 
cases and abolish the maxim; Cooley, 
Const. Lim. 516. 

If one of the judges is disqualified on 
this ground, a judgment rendered will be 
void, even though the proper number may 
have concurred in the result, which in¬ 
cludes the interested judge; 6 Q. B. 758; 
or though the parties agree to waive ob¬ 
jections to the jurisdictions ; 88 S. W. Rep. 
(Tex.) 10. The objection may be raised for 
the first time in the appellate court; 6 
Cush. 382 ; 2H.L Cas. 887 ; but in Iowa it 
was held that an objection to a judge of 
the court of original jurisdiction on the 
ground of interest must be made in that 
court; 1 la. 486. 

In a suit on a collector's bond by the 
ohoaen freeholders of a oounty, one who 
was an inhabitant, a freeholder, and a tax¬ 
payer in the same oounty was incompetent 
to sit as judge ; 21 N. J. L. 656. A judge is 


not disqualified to try a case because he lias 
tried an action in trespass concerning the 
same property ; 85 Atl. Rep. (Vt.) 888. 

The interest which disqualifies a judge 
of the supreme court so that a judge of the 
circuit court may sit in his stead must be 
immediate, certain, and dependent on the 
result of the case, and not remote, uncer¬ 
tain, or speculative ; 10 Fla. 218. 

The general rule that it is irregular and 
improper for a judge to try any cause in 
which he has such an interest as would 
disqualify as a witness does not apply to 
orders purely formal in their character, and 
it is doubtful whether it would extend to a 
case in which no other judge could try and 
determine the cause. If tne judge is de¬ 
prived of authority to act, by statutory in¬ 
hibition. the proceedings are void, other¬ 
wise voidable only, and therefore valid un¬ 
til avoided ; 27 Ala. 428. 


It is said to be discretionary with him 
whether he will sit in a cause in which he 
has been of counsel; 2 A. K. Marsh. 517 ; 
Coxe, N. J. 164. See 2 Binn. 454 ; 5 Ind. 
230 : 82 Tex. 484. But the practice is to 
refuse to sit in such case. And in 5 Coldw. 
217, it was held that where the judge who 
rendered the judgment in the case had been 
counsel in it, the judgment was a nullity ; 
30 Fla. 595. The question arose in Dela¬ 
ware at the time of the appointment of 
Bates, Chancellor, in 1865, whether he was 
legally disqualified from sitting in such 
cases, so as to bring them within the con¬ 
stitutional provision, giving jurisdiction to 
the chief justice in all cases in which the 
chancellor was interested. In view of the 
desire of the chancellor not to Bit in cases 
in which he had been of counsel, the ques¬ 
tion was considered by him and Gilpin, C. 
J., and the conclusion reached that there 
was not a legal disqualification. This con¬ 
clusion was communicated by the chan¬ 
cellor to the legislature with a suggestion 
that provision should be made for the ap¬ 
pointment of a chancellor ad litem in such 
cases; MSS. notes of Bates, Chancellor. A 
magistrate authorized to sign writs cannot 
sign them in his own case ; 47 Conn. 316. 

Where there is no other tribunal that can 
act, the judge may hear the case ; Freem. 
Judg. § 146; 5 H. L. C. 88; 19 Johns. 501 ; 
contra , Hopk. Ch. 2 ; 105 Mass. 221. See 
Cooley, Const. Lim., 2d ed. 207, 606, 509; 
25 Mich/ 83. 

It was held that the abeenoe of a judge 
from the court-room for a considerable 
time during the arguments of the jury 
without the consent of the parties was 
reversible error; 70 N". E. Rep. (Wis.) 682. 

A judge is not competent as a witness in 
a cause trying before him, for this among 
other reasons, that he can hardly be deemed 
capable of impartially deoiding on the ad¬ 
missibility of his own testimony, or of 
weighing it against that of another; 1 
Greenl. Ev. § 364 ; 3 Mart. La. N. 8. 312; 2 
Cal. 858. See Comyn, Dig. Courts (B 4), (C 
2), (E 1), (P 16), Justices (I 1, 2, 3); Bacon 
Abr. Courts (B); 1 Kent 291, 1889 ed.; 
Chabgb. 


While acting within the bounds of his 
jurisdiction, the judge is not responsible 
for any error of judgment or mistake of 
law; 12Co. 28; 2 Dali. 160; 2 N. & M’C. 
168; 1 Day. Conn. 815; 5 Johns. 282 ; 9 id. 
895 ; 3 A. K. Marsh. 76; 1 South. 74; 1 N. 
H. 874; 45 La. Ann. 1299; 8 Mo. 148; 21 
Me. 550 ; 36 Ala. 527; 1 Bish. N. Cr. L. § 
460; unless, possibly, a mistake was in¬ 
duced by gross carelessness or ignorance 
partaking of a criminal quality ; 12 Mod. 
498. An action will not lie against a judge 
of a court of record for any act done by 
him in his judicial capacity ; 6 B. & C. 61L 
Au action of a judge, to be criminally or 
even civilly cognizable, must be wilful and 
oorrupt; 1 W. Bla. 19; 2 Mo. 88 : 47 Me. 462; 
26 Ala. 527 ; 9 Johns. 895 ; 8 Mo. 148. 254. 


It is a rule sometimes asserted to be ab¬ 
solute and sometimes only prima facie that 
a judioial officer has no protection against 
the oonsequenoes of an act not within his 
jurisdiction ; 2 Gray 120, 410, 570; 13 Wall- 
885 ; 4 Conn, 407; 1 id. 40. But a distinc¬ 
tion has sometimes been suggested between 
acts in excess of jurisdiction and those out- 
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side of it. For the Utter it has been said 
that a judge of a court of superior jurie- 
diction is not liable; Lord De Grey, 0. J., 
in 2 W. Bla. 1141. Of this case it is said by 
A writer cited infra . who dissents from the 
doctrine : 1 • It is true this rule is a mere 
dictum, and also that the decision has been 
since overruled ; but this dictum has some- 
times been referred to with approval in 
subsequent cases ; " 15 Am. L. Rev. 440. 
And Field, J., in 7 Wall. 528, said that such 
a judge is not liable wheu he acts in excess 
of his jurisdiction, except for malioe. This 
expression, like that of Lord De Grey, was 
obttrr, inasmuch as the case sustained the 
jurisdiction which had been questioned. 
In 73 N. Y. 12, this point was so decided, 
but the court drew a distinction between 
the case where the judge had acquired no 
jurisdiction at all, and the case where the 
act was merely in excess of jurisdiction 
after jurisdiction had been acquired. There 
the judge of the circuit court had imposed 
a re-sentence upon a prisoner, and he was 
accordingly imprisoned ; the supreme court 
held the second sentence illegal, and dis¬ 
charged the prisoner. These cases and the 
doctrine asserted in them have been doubted 
and criticised by Arthur Biddle in 15 Am. 
L. Rev. 442 and note, where the authorities 
cited and relied cn are critically examined. 
More recently the distinction has been dis¬ 
cussed by Bishop, who states the doctrine 
of distinction between excess and absence 
of jurisdiction with approval, and even 
£oes further, considering that where the 

i urisdiction is a close one and it is decided 
y the judge or magistrate carefully and 
earnestly in favor of his jurisdiction, “ in 
reason and not quite without support from 
authority,” he should not “ suffer, though 
another or even a higher court held the 
contrary ”; 1 Bisb. N. Cr. L. § 460 ; Bish. 
Non-Contr. § 783. 

There is no distinction between a judge 
acting in court and acting judicially out of 
oourt, that is, in chambers; 3 Moore, P. 0. 
52; Wilm. 208. See 46 Pac. Rep. (Kan.) 
24. 

“ A judge of a court not of record is not 
liable for any injury sustained which is the 
result of an nonest error of judgment in a 
matter wherein the court has jurisdiction, 
and when the act done is not of a purely 
ministerial nature.” The rule is thus stated 
in 15 Am. L. Rev, 444. See further ah ar¬ 
ticle in Ir. L. T. and Sol. J., Nov. 18,1880 ; 

6 Am. Deo. 303; 29 Am. Rep. 80, n. ; 28 
Am. Rep. 680. See Corah non Judicz. 

One circuit judge has no power to review 
and revise the action of another circuit 
judge; 16 8. C. 882 ; 85 id. 273 ; nor has a 
judge when without the state, power to. 
grant an injunction ; 181 Ind. 437. 

The acts of a judge de facto are notopen 
to collateral attack ; 140 U. S. 118. 

A judge who acta corruptly may be im¬ 
bed ; 5 Johns. 282 ; 8 Cow. 178; 4 Dali, 
See Impeachment. 

See, generally, Judicial Power; Judge- 
Made Law. 

Under the Roman law a judge, by whose 
act or default in deciding or conducting a 
lawsuit, a party to the suit was injured, 
was liable to an action for damages, the 
amount of which was left to the discretion 
of the judge. Such action was regarded as 
quaei-deiictual, because it was available, 
not only in cases of deliberately unfair 
decisions, but also in cases of less serious 
errors committed by the judge, as over¬ 
looking the day fixed for trial or disregard¬ 
ing the rules of law concerning adjourn¬ 
ment and the like ( imprudentia judicis). 
In such a case he was termed judex qui 
litem Bimm fecit (who makes the suit nis 
own). The action in question, however, 
could not be taken on the ground that the 
judgment was unjust iu suDstance; Sohm, 
Inst. Rom. L. 330; Mack. Kora. L. § 506; 
Morey, Rom. L. 388. 

See a Jcdoe or Justice of the Peace ; 
County Judqe ; Court. 

JVDGB ADVOCATE. An officer of 
a court-martial who is to discharge certain 
duties at the trial of offenders. His duties 
are to prosecute in the name of the United 


States; but he shall so fnroonsider himself 
as counsel for the prisoner, after the pris¬ 
oner shall have made his plea, as to object 
to leading questions to any of the wit¬ 
nesses or any question to the prisoner the 
answor to whioh might tend to criminate 
himself. He is, further, to swear the mem¬ 
bers of the court before they proceed upon 
any trial, and may also administer oaths 
for purposes of military justice and other 

S urposes of military administration ; U. 8. 
iev. Stat. 2 Supp. 524. 

There are eight judge advocates of the 
army with the rank of major of cavalry, 
who perform their duties under the direc¬ 
tion of the judge-adyooate-general (g. v.), 
and have power to issue process for wit¬ 
nesses and to appoint reporters of oourt to 
which they are assigned; U. S. Rev. St. §§ 
1200-2. See Rules and Articles of War, 
art. 69; 2 Story, U. S. Lawb 1001 ; Holt. 
Dig. .passim. 

JUDGE-ADVOCATE - GENERAL. 
An officer of the army of the United 
States, provided for by Rev. St. § 1194, who 
is the head of the bureau of military justice 
and has the rank of brigadier-general; id. 
1198. His duty is to receive, revise, and 
cause to be recorded the proceedings of all 
courts-martial, courts of inquiry, and mili¬ 
tary commissions, and perform such other 
duties as have heretofore been incident to 
the office ; id. 8 1199. 

By the act of July 5, 1884, the bureau of 
military justice and the corps of judge 
advocates were consolidated under the title 
of judge-advocate-general’s department, 
consisting of one judge-advocate-general, 
with the rank and pay of a brigadier gen¬ 
eral, one assistant with the rank and pay of 
colonel, three deputies with rank and pay 
of lieutenant-colonel, and three juage- 
advocates, each with rank and pay of a 
major; U. S. Rev. Stat. 1 Supp. & 457. 

A similar officer was provided for the 
navy under the act of June 8, 1880, with 
the title of judge-ad voc&te-general of the 
navy. He has the rank and pay of a cap¬ 
tain in the navy, or colonel of the marine 
corps, as the case may be. His duties are 
to receive, revise, and have recorded the 
proceedings of all courts-martial, courts of 
inquiry, and boards for examination of 
officers, for retirement and promotion, jn 
the naval service, and Buch other duties as 
were theretofore performed by naval judge- 
advocatee-general; U. S. Rev. St. 1 Supp. 
§ 290 ; 2 id. § 600. 

JUDGE’S CERTIFICATE. In Eng¬ 
lish Practioe. The written statement of 
the judge who tried the cause that one of 
the parties is entitled to costs in the action. 
It 19 very important in some cases that 
these certificates should be obtained at the 
trial. See Tidd, Pr. 879 ; 3 Chitty, Pr. 458, 
480 ; 8 Campb. 316; 5 B. & Aid. 796. A 
statement of the opinion of the court, 
signed by the judges, upon a question of 
law submitted to them oy the chancellor 
for their decision. 

Under the County Courts Act of 1867, 
in order to entitle a plaintiff to costs if he 
brings action in the high court, it is neces¬ 
sary that the judge before whom the action 
was tried shall certify that there was suffi¬ 
cient reason for bringing the action in the 
superior court, if he do not recover as 
much as £20 in an action of contract, or 
£10 in one of tort. 

Under some English statutes the plaintiff 
is entitled to double or treble costs if the 
judge before whom the action is tried cer¬ 
tifies that he is entitled to them ; Arcbb. 
Pr. 480. See 8 Bla. Com. 453; Case Stated. 

JUDGE-MADE LAW. A phrase used 
to indicate judicial decisions which con¬ 
strue away the meaning of statutes, or find 
meanings in them the legislature never in¬ 
tended. It is sometimes used as meaning, 
simply, the law .established by judicial prec¬ 
edent. Cooley, Const. Lim., 4th ed. 70, n. 
See Austin, Prov. of Jur. where the neces¬ 
sity of judicial legislation and its uses are 
discussed in exteneo. 

The €xpreesiDn iudge-made law is un¬ 
doubtedly more frequently used in the 



former sense, and as expressing a certain 
degree of opprobium. It is, however, un¬ 
avoidable that in the distribution of powere 
whioh is now reoognued os a necessary 
element of civilized government, there 
should be found at times some uncertainty 
as to the line of demarcation between the 
legislative and judicial powers as well as 
between each of them and the executive. 
The necessity of what is called judge-made 
law in the proper sense, and the possibility 
of its existence in the other sense, arises 
from the power of construction which neon- 
sarily exists, and though salutary when 
properly exercised, is susceptible of abuse, 
and in such case, difficult, if not impossible, 
to remedy. Of this power of construction 
it has been said that it “ is a mighty one, 
and, unrestrained by settled rules, would 
tend to throw a painful uncertainty over 
the effect that might be given to the most 
plainly worded statutes, and render courts, 
in reality, the legislative power of the 
state. Instances are not wanting to con¬ 
firm this. Judge-made law haa overrode 
the legislative department. It was the 
boast of Chief Justice Pemberton, one of 
the judges of the despot Charles II., and 
not the worst even of those times, that he 
had entirely outdone the parliament in 
making law.” 5 Ind. 41, 46. A recent 
philosophical writer thus characterizes that 
kind of judicial legislation which is neces¬ 
sary ana proper under such a system as the 
oommon law ; “ Although it is considered 
neoesaary in all free states to keep the legis¬ 
lative, executive, and judicial powers for 
the most part separate, and all our American 
constitutions provide for this, yet it cannot 
be completely done. The judges, it is well 
known, actually make a great deal of law, 
and this judicial legislation cannot be 
avoided, and indeed muoh of the best work 
that we get in this line is done by them. 
But this they do as delegates of the sover¬ 
eign people, as much as congress or the 
state legislatures;” Terry, Anglo-Ameri¬ 
can Law 11. 


Mr. Bishop earnestly contends that there 
is no judge-made law ; he says that “ law 
preceded writing, and no writing can be 
made comprehensive enough to. include all 
law, and no blundering of the judge is so 
monstrous as denial of right to a suitor 
who is simply unable to find his case laid 
down in the statute law or in a previous de¬ 
cision.” His view is that more errors are 
committed by failure to administer justice 
according to “ the general principlesof our 
jurisprudence and the collective conscience 
of mankind,” for want of statute or prece¬ 
dent, than in all other ways. The common- 
law system was built up when there were 
few statutes and the judges derived “ prin¬ 
ciples for their decisions from the known 
usages of the country and from what they 
found written by God in the breasts of 
men.” Such, he considers, should be the 
action of judges now. and he assumes that 
they will always find principles on which 
to adjudicate any matter unprovided for by 
statutes or previous decisions. He argues 
that in view of “ the ceaseless variety of 
changes in human affairs,” while precedents 
are properly followed, yet, now, as in the 
earlier periods, they have not covered the 
entire ground, and it is absurd that ques¬ 
tions of right or remedy should depend, not 
upon the abstract right or the convenience 
or propriety of a decision either way, but 
44 solely on the accident, whether it arose 
in early times, received then an adjudica¬ 
tion, and the adjudication found a re¬ 
porter.” 1 Bish. N. Cr. L. §§ 18, 19. 

In a case for which he could find no prec¬ 
edent, Jessel, M. R., said: >( I am afraid 
that, whatever I may call my decision, it 
will, in effect, be making law, which I 
never have any desire to do; but I cannot 
find that the point is covered by any decid¬ 
ed case, or even appears to have been dis¬ 
cussed in any decided case. The only satis¬ 
faction I have in deciding the point is this, 
that it will in all probability be carried to a 
higher court, and it wjll be for that court to 
make the law, or, as we say, declare the law, 
and not for me.” L. R. 13 Ch. Div. 708, 805. 


It has been said that the phrase judicial 



XUDOB'S NOTBS or M1NDTBS. 


legislation carries on its face the notion of 
judicial usurpation, and is habitually used 
by the courts as a term of reproach ; but it 
is contended by the writer who admits this 
currant use of the phrase, that, properly 
used, it means the growth of the law at the 
hand of the judges, and in that sense, bo 
far from being an evil, “it is a deeirable, 
and indeed a necessary, feature of our 
system,” 5 Harv. L. Rev. 1T2. In the dis¬ 
cussion of the subject the writer last cited 
considers that with respect to much that 
has been written on the subject of judicial 
legislation, the meaning cannot be fully 
understood without taking into considera¬ 
tion the different theories as to the nature 
of law. Those writers who accept the the¬ 
ory of Austin and Bentham are naturally 
found to use the terms judge-made law 
and judicial legislation as terms meriting 
contempt, and Indeed Bentham so charac¬ 
terizes the whole common law. On the 
other hand, those writers who take the 
opposite view and maintain that the origin 
of law is not command but custom, not 
only eliminate from consideration the idea 
of judicial legislation, but go so far as to 
limit the function of the legislature itself in 
the effort “ to assist society in getting rid 
of its old oustoma and forming new ones.” 
Recent supporters of this view are James 
C. Carter, Rep. Am. B. Assn. 1890, and 
Prof. Hammond, 1 Bla. Com., Hammond’s 
ed. §2. See also Internation ax Law. The 
writer in the Harvard Law Review already 
cited discusses these conflicting viewB, giv¬ 
ing preference to a third theory, interme¬ 
diate between these two extremes, de¬ 
veloped by Lawrence, Essay, Int. L.,2d ed. 
oh. i. The result is that, in what has been 
written on the subject of judicial legisla¬ 
tion by the advocates of these various the* 
ories, there is less difference t h a n is ap¬ 
parent on the surface, and that the process 
itself is recognised by all, though under 
different names. The importance of the 
subject is greatly enhanced in English law 
by the binding authority which is at¬ 
tributed to former decisions, and the rev¬ 
erence which is accorded to precedent. 
The conclusion reached is that judicial 
legislation is a necessary element in the 
development of the common law, but no 
precise rules can be laid down either as to 
the extent to which it should properly go, 
or how far a judge, in carrying on the 
process, may undertake to discard old 
doctrines and substitute new ones. Lord 
Esher, M. R., in a recent case attempted 
to distinguish between “ fundamental prop¬ 
ositions of law ” which might be changed 
only by parliament, and the 41 evidence of 
the existence of such a proposition,” which 
was within tlie disposition of the court; 20 
Q. fi. Div. 57; but as it is very properly 
remarked, there is no test suggested to en¬ 
able a court to make this discrimination. 
“ Even when a reform seems most plainly 
desirable, the conditions under which the 
judge works often make it preferable that 
the change should come from the legislat¬ 
ure. Ooe step by the court unless followed 
up can cause nothing but confusion ; and 
the fact that the actual decision alone is 
binding makes it often doubtful how far a 
later oourt will continue the course upon 
whioh its preleoessor has entered. Whether 
such a course should be begun depends on 
all the circumstances of thecase. The only 
sure guides are common sense, and a knowl¬ 
edge of the law whioh is founded upon a 
knowledge of its history." 5 Harv. L. Rev. 
201. 8ee Judicial Power ; Dictum ; Judi¬ 
cial Decisions ; Precedents. 


JUDOffS NOTBS or MLLHUYJS8. 

Short statements, noted by a judge on the 
trial of a cause, of what transpires in the 
course of such trial. 

They usually contain a statement of the 
testimony of witnesses, of documents of¬ 
fered or admitted in evidence, of offers of 
evidence, and whether it has been received 
or rejected, and the like matters. 

In general, judge’s notes are not evidence 
of what transpired at a former trial, nor 
can they be read to prove what a deceased 
witness swore to on such former trial; for 


they are no part of the record, and he is 
not officially bound to make them. But in 
chancery, when a new trial is ordered of an 
issue sent out of chancery to a court of law, 
and it is suggested that some of the wit¬ 
nesses in the former trial are of an advanced 
age, an order may be made that, in the 
event of death or inability to attend, their 
testimony may be read from the judge's 
notes; 1 GreenJL Ev. g 166. 

JTtXDGlCHNT. In Pr&otioe. The con¬ 
clusion of law upon facts found, or admitted 
by the parties, or upon their default in the 
course of the suit. Tidd, Pr. 980; 83 Md, 
147; 143 ILL 587. It may be on the main 
question, or on all of the questions, if there 
an several; 49 Ohio St. 804. 

The decision or sentenoe of the law, given 
by the court of iustioe or other compe¬ 
tent tribunal, aa the result of proceedings 
instituted therein for the redress of an in¬ 
jury. S Bla. Com. 895 ; 12 Minn. 487. It 
is said to be the end of the law ; 51 Pa. 878. 
It affects only parties and privies ; 40 Minn. 
281; 83 Ala, 171; 97 N. G 112 ; 17 Or. 42; 
139 U. S. 156. 

The language of judgments, therefore, is 
not that 44 it is decreed.” or 44 resolved." by 
the court; but “ it is considered ” {consiier^ 
atum est per curiam) that the plaintiff re¬ 
cover his debt, damages, or possession, as 
the case may require, or that the defendant 
do go without day. This implies that the 
judgment is not so much the decision of 
the oourt, as the sentence of the law pro¬ 
nounced and decreed by the court, after 
due deliberation and inquiry. 

Litigious contests present to the courts 
facts to appreciate, agreements to be con¬ 
strued, anu points of law to be resolved. 
The judgment is the result of the full ex¬ 
amination of all these. 

Definitions. The various forms of judg¬ 
ment are d es i g n ated by the following 
terms: 

Judgment of assets in futuro, is one 
against an executor or heir, who holds nt 
the time no property on whioh it can oper¬ 
ate. See Quando Acciderint. 

Judgment of cassetur breve or bt’Ha (that 
the writ or bill be quashed) is a judgment 
rendered in favor of a party pleading in 
abatement to a writ or action. Steph. PL, 
Andr.’e ed. § 97. 

Judgment by confession is a judgment en¬ 
tered for the plaintiff in casetne defendant, 
instead of entering a plea, confesses the ac¬ 
tion, or at any time before trial confesses 
the action and withdraws his plea and 
other allegations. 

Contradictory judgment is a judgment 
which has been given after the parties have 
been heard ; either in support of theirplaims 
or in their defence. 11 La. 806. It is used 
in Louisiana to distinguish such judgments 
from thoee rendered by default. 

Judgment de melioribus damnis Is a 
judgment entered at the election of the 
plaintiff for the highest amount where 
damages have been differently assessed 
against several defendants. See D* Mklj- 
orlbus Damnis. 

Judgment by default is a judgment ren¬ 
dered m consequence of the non-appearance 
of the defendant. The term is also applied 
to judgments entered under statutes or 
rules of court, for want of affidavit of de¬ 
fence, plea, answer, and the like, or for 
failure to take some required step in the 
cause. 

Judgment in e rror is a judgment ren¬ 
dered by a court of error on a record sent 
up from an inferior court. 

Final judgment is one which puts an end 
to a suit. 

As to judgment tn tern, inter partes, or in 
personam , see those titles. 

Interlocutory judgment is one given in 
the progress or a cause upon some plea, pro¬ 
ceeding, or default which is only interme¬ 
diate and does not Anally determine or com¬ 
plete the suit. 8 Ha. Com, 896. 

Judgment on the merits is one rendered 
after argument and investigatiop, and 
when it is determined which party is in the 
right, as distinguished from a judgment 
rendered upon some preliminary or merely 


technical point, or by default, and without 
trial 

Judgment of mff capiat per brrrt or per 
biQam Is a judgment in favor of the de¬ 
fendant upon an Issue raised upon a declar¬ 
ation or peremptory plea. 

Judgment by nu diet! is one rendered 
against a defendant for want of a plea. 

Judgment of nolle prosequi is a judgment 
entered against the plaintiff where after ap¬ 
pearance and before judgment he aays “ he 
will not further prosecute his suit.” Steph. 
Pl., Andr. ed. 

Judgment of non obstante veredicto is a 
judgment rendered in favor of one party 
without regard to the verdict obtained by 
the other partv. 

Judgment of nonpros, {non prosequitur) 
is one gi ven against the plaintiff for a neg¬ 
lect to take any of those steps whioh it is 
incumbent on him to take in due time. See 
Non Pros. 

Judgment of non suit, a judgment ren¬ 
dered against the plaintiff when he, on 
trial by jury, on being called or demanded, 
at the instance of the defendant, to be pres¬ 
ent while the jury give their verdict, fails 
to make an appearance. See Non-Suit. 

Judgment by non sum informatus is one 
whioh is rendered when, instead of entering 
a plea, the defendant's attorney says he is 
not informed of any answer to be given to 
the action. Steph. PL, Andr. ed. § 97. 

Judgment nunc pro tunc, is one entered 
on a day subsequent to the time at which 
it should have been entered, as of the lat¬ 
ter date. See Nunc fro Tunc. 

Judgment pro retomo habendo ie a judg¬ 
ment that the party have a return of the 
goods. 

Judgment quando acciderint, is such a 
judgment against an executor or heir as 
oinas only future assets. See Quando Ao- 

CIDBRINT. 

Judgment quod computet is a judgment 
in au action of account-render that the de¬ 
fendant do account. 

Judgment quod partitio fiat is the inter¬ 
locutory judgment in a writ of partition 
that partition be made. 

Judgment quod partes replacitent is a 
judgment for repleader. See Repleadkr. 

Judgment quod recuperet is a judgment 
in favor of the plaintiff (that he do recover) 
rendered when he has prevailed upon an 
issue in fact or an issue in law other than 
one arising on a dilatory plea. Steph. PL, 
Andr. ed. § 97. 

Judgment of respondeat ouster is a judg¬ 
ment given against the defendant after he 
has failed to establish a dilatory plea upon 
which an issue in law has been raised. 

Judgment of retraxit is one given against 
the plaintiff where, after appearance and 
before judgment, the plaintiff enters upon 
the record that he “ withdrawn his suit.” 

See these several titles where they are 
separately treated. . . 

Classification. Judgments in civil 
causes, considered with respect to the 
method of obtaining them, may be thus 
classified. 

1. When the result is obtained by the 
trial of an issue of fact. In this case the 
trial may involve questions both of law and 
fact, but the law is applied incidentally to 
the trial of the disputed facts, as in the ad¬ 
mission or rejection of evidence, the con¬ 
duct of the trial, and the instruction of the 
jury or, it may be, in the determination of 
the question whether the evidence is suffi¬ 
cient either in quality or q u a nti ty to be 
submitted to the Jury. In these cases tbe 
law is admitted or applied to facts found 
by a jury or the court. 

Judgments upon facts found are the fol¬ 
lowing : 

(1) Judgment of ntif tiel record(q. t\) 
occurs when some pleading denies the 
existence of a record, and issue is joined 
thereon ; the record being produced is com¬ 
pared by the court with the statement in 
the pleading which alleges it; and if they 
correspond,, the party asserting its exist¬ 
ence obtains judgment; if they do not cor¬ 
respond, the other party obtains judgment 
of nui tiel record 

(2) Judgment upon verdict (q. t>.) is the 
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nvwt usual of the judgments upon facts 3 , Besides these, a judgment may be instead of entering a plea, the defendant's 
found and i* for the party obtaining the based upon the admissions or oonfesaions attorney says he is" not informed’ of any 
verdict, of one only of the parties. answer to be given to the action. 

Judgment non ohsfanfe twerfwfo a a ^ a ) Such judgments when for defendant (8) Judgment by m? dicif is rendered 

judgment rendered in favor of the plaintiff upon the admissions of the plaintiff are : against the defendant where, after being 

nofinMsfumiinp omrficf for the defend- ( 1 ) Judgment of nolle prosequi, where, rulod to plead, he neglects to do so within 

ant: this judgment is given upon motion after appearance and before judgment, the the time specified. 

^which can only be made by the plaintiff) plaintiff says lie “ will not further prose- (b) Such judgments against the plaintiff 

when, upon an examination of tne whole oute his suit.” < are : 

proceedings, it appears to the court that (3) Judgment of nefroxtf is one where, ( 1 ) Judgment of non pros, (from non pro- 

the defendant has shown himself to be in after appearance and before judgment, the aequitur) ls one given against the plaintiff 

the wrong, and that the issue, though de- plaintiff enters upon the record that he for a neglect to take any of those steps 

cided in his favor by the jury, is on a point »* withdraws his suit," whereupon judg- which it is incumbent on him to take in 

which does not at all better his case; ment is rendered against him. The differ- due time. 

Smith, Act. 181. This is sometimes called enoe between these is that a retraxit is a A judgment by default is just as conetu* 

a judgment upon confession, because it oo- bar to any future action for the same cause ; give between the parties of whatever is es- 

cure after a pleading by defendant in oon- while a nolle proaequi is not, unless made gential to support it as one rendered after 

fession and avoidance and issue joined after judgment; 7 Bingh. 710; 1 Wma. answer and contest; 157 U. S. 083. 

thereon, and verdict found for defendant, Saund. 207, n. (2) Judgment of non suit (from non ae- 

and then it appears that the pleading wa« ( 3 ) a plaintiff sometimes, when he finds gutfur, or ne fruit pas) is where the plain- 

bad in law ana might have been demurred he has misconceived his action, obtains tiff, after giving in his evidence, finds that 

to on that ground. The plea being sub- leave from the court to discontinue, on it will not sustain his case, and therefore 

stantially bad in law, of course the verdict which there is a judgment against him and voluntarily makes default by absenting 

which merely shows it to be true in point be has to pay costs; but he may oommenoe himself when he is called on to hear the 

of fact, cannot avail to entitle the defendant a new action for the same cause. verdict. The court give judgment against 

to judgment; while, on the other hand, ( 4 ) A stet processus is entered where it is him for this default; but the proceeding 

the plea being in confession and avoidance agreed by leave of the court that ail further really for his benefit, because after a 

involves a confession of the plaintiff’s de- proceedings shall be stayed : though in nonsuit he can institute another action for 

claration, and shows that he was entitled form a judgment for the defendant, it is the same cause, which is not the case—ex- 

to maintain his action. Sometimes it may generally, like discont in ua n ce, in point of oept in ejeotment, in some states—after a 

be expedient for the plain tiff to move for fact for the benefit of the plaintiff, and en- verdict and judgment against him. 

judgment non obstante veredicto , even tared on his application, as, for instance, Judgments are further classified with 

though the verdict be in his favor ; for, in when the defendant had become insolvent, reference to the Btage of the cause at the 

a case like that described above, if betakes ^ does not carry costs ; Smith, Act. 102. time they are rendered, 

judgment upon the verdict it seems that (b) Judgments for the plaintiff upon facta 1. Interlocutory judgments are suoh as 

such judgment would be erroneous, and admitted by the defendant are: are given in the middle of a cause upon 

that the only safe course is to take it as ( 1 ) Judgment by cognovit actionem, cog- some plea, proceeding, or default which is 

upon confession; Cro. Elii. 778; 2 Rolle, novit or confession, where, instead of en- only intermediate, and does not finally de- 

Abr. 99; 1 Bingh. n. c. 707. See, also, Cro. tering a plea, the defendant choosee to termine or complete the suit. Any judg- 

Eliz. 214; 0 Mod. 10; 8 Taunt. 413; Ras- acknowledge the right fulness of the plain- ment leaving something to be done by the 

tell, Ent. 022 ; 1 Wend. 307 ; 5 ta. 013 ; 0 tiff's action. court, before the rights of the parties are 

Cow. 225. See Non Obstante Veredicto. (2) Judgment by confession relict a veri- determined, and not putting an end to the 

(4) A judgment of repleader is given ficatione, where, after pleading and before action in which it is entered, is interlocu- 

when issue is joined on sn immaterial point, trial, he both confesses the plaintiff’s cause tory ; Freem. Judg. § 12; 3 Bla. Com. 890. 

or one on wInch the court cannot give a of action to be just and true and withdraws A judgment which ia not final is called 

judgment which will determine the right. or abandons his plea or other allegations. “ interlocutory ” ; that is, an interlocutory 

On the award of a repleader, the parties Upon this, judgment is entered against judgment is one which determines some 

must recommence their pleadings at the him without proceeding to trial, preliminary or subordinate point or plea, 

point where the immaterial issue origin- Analogous to this is the judgment con- or settles some step, question, or default 
ated. See Replead ER. This judgment is feased by warrant of attorney ; this is an arising in the progress of the cause, but 

interlocutory, quod partes replacitent. See authority given by the debtor to an attor- does not adjudicate the ultimate rights of 

Bacon, Abr. Pleas, 4 (M): 3. Hayw. 159. n ey named by the creditor, empowering the parties, or finally put the case out of 

2. When the facta are admitted by the him to oonfees judgment either bv cognovit court. Thus, a judgment or order passed 

parties, leaving only issues of law to be de- actionem, nil dxcit , or non mm informatus. I upon any provisional or accessory claim or 

termined, which are as follows : This differs from a cognovit in tnat an ec- contention is, in general, merely interloc- 

(1) Judgment upon a demurrer against tion mus t be commenced before a cognovit utory, although it may finally dispose of 

the party demurring concludes hini, be- can be given ; 8 Dowl. 278, per Parke, B. ; that particular matter ; 1 Black, Judgm. 21. 

cause by demurring, a party admits the but not before the execution ©t a warrant Such is a judgment for the plaintiff upon 

facts alleged in the pleadings of his adver- of attorney. Judgments by nil dicit and a plea in abatement, which merely decides 

aary, and relies on their insufficiency in non sum informatus . though they are in that the cause must proceed and the defend- 

law. See Demurrer. fact founded upon a tacit acknowledgment ant put in a better plea. But, in the or- 

(2) It sometimes happens that though the on the part of the defendent that he has no dinary sense, interlocutory judgments are 

adverse parties are agreed as to the facts, defence to the plaintiffs action, yet as they those incomplete judgments whereby the 

and only differ as to the law arising out of are commonly reckoned among the judg- right of the plaintiff is indeed established, 

them, still these facts do not so clearly ap- ments by default, will be explained under but the quantum of damages sustained by 

pear on the pleadings as to enable them to that bead. him is not ascertained. 'This can only be 

obtain the opinion of the court by way of 4. A judgment is rendered on tbe default the case where the plaintiff recovers ; for 

demurrer; for on demurrer the court can of a party, on two grounds: it is considered judgment for the defendant is always corn- 

look at nothing whatever except the plead- that the failure of the party to proceed is plete as well as final. The interlocutory 

ings. In such circumstances the statute an admission that be, if plaintiff, has no judgments of most common occurrence 

8 & 4 Will. IV. c. 42, § 25, which lias been just cause of action, or, if defendant, hai are where a demurrer has been deter- 

imitated in most of the states,allows them no good defence; and it is intended as a mined for the plaintiff, or the defendant 

after issue joined, and on obtaining the penalty for his neglect; for which reason. has made default, or has by cognovit ac- 

consent of a single judge, to state the facte when such judgment ia set aside or opened tionem acknowledged the plaintiff’s de- 

La a special case for the opinion of the at the instance of the defaulting party, the mand to be just. After interlocutory judg- 

court, and agree that a judgment shall be court generally require him to pay costa. meat in suoh case, the plaintiff must ordi- 

entered for the plaintiff or defendant by (a) Such judgments against tne defend- narily tak e out a writ of inquiry , which is 

confession or nolle prosequi immediately ant are : addressed to the sheriff, co mman ding him 

after the decision of the case ; and judg- ( 1 ) Judgment by default is against the to summon a jury and assess the damages, 

ment is entered accordingly, called judg- defendant when he has failed to appear and upon the return of the writ of inquiry 

ment on a case stated. after being served with the writ; to plead, final judgment may be entered for the 

(3) Sometimes at the trial the parties after being ruled so to do, or, in Pennsyl- amount ascertained by the jury. It is not 

find that they agree on the facts, and the vania and some other states, to file an affl- always necessary to have a wnt of inquiry 

only question is one of law. In such case davit of defence within the prescribed time; upon interlocutory judgment; for it is said 

a verdict prO forma is taken, which is a or, generally, to take any step in the cause that *' this is a mere inquest of office to in- 

speciea of admission by the parties, and is incumbent on him. The practice of per- form the conscience of the court, who, if 

general, where the jury find for the plain- mitting judgment to be entered by de- they please, may themselves assess the 

tiff generally, but subject to the opinion of fault for want of a sufficient affidavit of damages ; " 8 WiJs. 02, per Wilmot, C. J.; 

the court on a special case, or special , defence, when tbe cause of action is a rec- and accordingly, if the damages are matter 

where they state the facts as they find ord, or is sworn to, lias become practically of mere computation, as, for instance, in- 

thera, concluding that the opinion of the universal. Under it courts usually refuse tereet upon a hill of exchange or promissory 

court shall decide in whose favor the ver- a judgment in cases in whioh motion on note, it is usual for the court to refer it to 

diet shall be, and that they assess the dam- the affidavits raises a doubtful question. the master or prothonotary, to ascertain 

ages accordingly. The judgments in these When suoh decisions can be reviewed, an what is due for principal, interest, and 

cases are called respectively, judgment on order refusing judgment will rarely be re- costs, whose report supersedes the necessity 

a general verdict subject to a special case, versed ; 108 Pa. 088. of a writ of inquiry; 4 Term 275 ; 1 H. Bla. 

and judgment on a special verdict. See (2) Judgment by non stem informatus is 541; 4 Price 184. But in actions where a 

Cask Stated ; Point Reserved ; V erdict. a species of judgment by default, where, specific thing is sued for, as in actions of 
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debt for a sum certain, the judgment upon [ 
demurrer, default, or confession is not in¬ 
terlocutory, but is absolutely complete and 
final in the first instance. 

2. Final judgments are such as at once 
put an end to the action by determining 
the right and fixing the amount in dispute. 
Such are a judgment for defendant at any 
stage of the suit, a iudgment for plaintiff 
after verdict, a judgment for a specific 
amount confessed upon warrant of attor¬ 
ney, and a judgment signed upon the re¬ 
turn of a writ of inquiry, or upon the as¬ 
sessment of damages by the master or 
prothonotary. Judgment for plaintiff is 
final also in an action brought for a specific 
sum, as debt for a sum certain, although 
entered upon a demurrer or default, be¬ 
cause here, the amount being ascertained 
at the outset, the only question at issue is 
that respecting the right, and when that is 
determined nothing remains to be done. 
The question what is a final judgment be¬ 
comes material in many cases where as to 
such there is a right of review on error or 
appeal, but not as to interlocutory judg¬ 
ments, as under the constitution and laws 
of the United States the final judgment of 
a state court of last resort, in which there 
is a federal question, may be reviewed by 
the Supreme Court of the United States. 
The term final judgment has been variously 
defined. A judgment which puts an end 
to the action by declaring that the plaintiff 
has either entitled himself, or has not, to 
recover the remedy he sues for. 3 Bla. 
Com. 398. A judgment which determines 
a particular cause and terminates all litiga¬ 
tion on the same right. 1 Kent, Com. 316. 

A judgment which cannot be appealed 
from, but is perfectly conclusive as to the 
matter adjudicated upon. 24 Pick. 300 ; 2 
Pet. 294 ; 6 How. 201, 200. A judgment ia 
final which completely settles the rights of 
the parties. 86 Ky. 381. 

When by any direction of a supreme 
court of a state, an entire cause is deter¬ 
mined, the decision, when reduced to form 
and entered in the records of the court, 
constitutes a final judgment, whatever may 
be its technical designation, and is subject 
to review in the supreme court of the Unit¬ 
ed States ; 93 U. S. 103 ; but when the state 
court remands a cause for further proceed¬ 
ings in the lower court it is not a final 
judgment; 91 U. S. 1 : 124 id. 320; 130 id. 
167 ; 144 id. 107 ; 146 id. 334. 

3. When an issue in fact. or an issue in 
law arising on a peremptory plea, is deter¬ 
mined for the plaintiff, the iudgment is 
“that the plaintiff do recover,” etc., which 
is called a iudgment quod recuperet ; Steph. 
PI. 126; Comyn, Dig. Abatement (I 14,1 
15); 2 Archb. rr.3. When the issue in law 
arises on a dilatory plea, and is determined 
for the plaintiff, the judgment is only that 
the defendant “do answer over,'* called a 
judgment of respondeat ouster. In an ac¬ 
tion of account, judgment for the plaintiff 
is that the defendant “ do account,” quod 
computet . Of these, the last two, quod 
computet and quod respondeat ouster , are 
iuterlocutory only; the first, quod recuperet , 
is either final or interlocutory, according 
as the quantum of damages is or is not as¬ 
certained at the rendition of the judgment. 

4. Judgment in error is either in affirm¬ 
ance of the former judgment; in recall of 
it for error in fact; in reversal of it for 
error in law; that the plaintiff be barred 
of his writ of error, where a plea of release 
of errors or of the statute of limitations is 
found for the defendant; or that there be 
a venire facias de novo , which is an award 
of a new trial; Smith, Act. 196. A venire 
facias de novo will always be awarded 
when the plaintiff’s declaration contains a 

?ood cause of action, and judgment in his 
avor is reversed by the court of error; 24 
Pa, 470. Frequently, however, when judg¬ 
ment is reversed , the court of error not 
merely overturns the decision of the court 
below, but will give such a judgment as 
the court below ought to have given ; Smith, 
Act. 196. 

Nature of the Obligation. The ques¬ 
tion whether a judgment is a contraot is an 
old one very much discussed, and in some 


cases it was held to be such, chiefly upon 
the authority of Blackstone, who rested his 
opinion as to the propriety of tips classifi¬ 
cation upon the doctrine of the social com¬ 
pact. The relations of a judgment to the 
idea of a contract or a quasi-contract have 
of late received much attention, in con¬ 
nection with the more careful investigation 
and accurate understanding of that class 
of obligations known as quasi-contracts. 
Blackstone said, “ Upon showing the judg¬ 
ment, once obtained, still in full force ana 
yet unsatisfied, the law immediately implies 
that, by the original contract of sooiety, 
the defendant hath contracted a debt, and 
is bound to pay it; ” 3 Bla. Com. 160. Of 
this expression it has been said, “This is 
certainly a very remarkable statement, and 
Involves large assumptions in regard to * an 
original contract of society * and its sup- 

S osed binding force upon a judgment 
ebtor of the nineteenth century ; ” Howe, 
Stud. Civ. L. 188. This early theory of an 
** original contract of society’’has been 
long since abandoned, and after the timeof 
Blackstone’a Commentaries Lord Mansfield, 
in a carefully considered case, said, “A 
judgment is no contract, nor can it be con¬ 
sidered in the light of a contract, as judi¬ 
cium redditur in invitum;" 3 Burr. 1643. 
The same view of the question was taken 
by the United States supreme court, which 
held that a judgment was not a “ contract 
within the meaning of the constitutional 
prohibition against impairing the obliga¬ 
tion of a contract; ” 113 U. S. 452. That 
cmrt has, in two other important cases, 
discussed the question of the nature of a 
judgment and the obligation which is cre¬ 
ated by it, and in both cases it strongly 
dissents from the view of Blackstone and 
the earlier text-writers. In Louisiana v. 
Mayor, 108 U. S. 283, 288, the court said: 
“A judgment for damages, estimated in 
money, is sometimes called, by text-writ¬ 
ers, a specialty or contract of record, be¬ 
cause it establishes a legal obligation to 
pay the amount recovered, and, by a fic¬ 
tion of law, a promise to pay is implied 
where such legal obligation exists. It is 
on this principle that an action ex con¬ 
tractu will lie upon a judgment. But this 
iction cannot convert a transaction, want¬ 
ing the assent of the parties, into one 
which necessarily implies it. Judgments for 
torts are usually the result of violent con¬ 
tests, and, as observed by the court below, 
are imposed on the losing party, by a higher 
authority, against his will and protest. The 
prohibition of the federal constitution was 
intended to secure the observance of good 
faith, in the stipulation of parties, against 
state action. Where a transaction is not 
based upon any assent of parties, it cannot 
be said that any faith is pledged with re¬ 
spect to it, and no case ari3e9 for the oper¬ 
ation of the prohibition.” In this case it 
was held that the conversion of a statutory 
right to demand compensation for damages 
caused by a mob into a judgment does not 
make it a contract within the constitu¬ 
tional prohibition against impairing the 
obligation of a contract. In the more re¬ 
cent case of Hilton v. Guyot, 159 U. S. 118, 
in referring to the doctrine of Blackstone, 
with reference to a foreign judgment, the 
court held that the idea that such judg¬ 
ment imposed or created an obligation or 
duty was a remnant of an ancient fic¬ 
tion, and “ while the theory in question 
would serve to explain rules of pleading 
which originated while the fiction was be¬ 
lieved in, it is hardly a sufficient guide at 
the present day in dealing with questions 
of international law ; and it might be safer 
to adopt the maxim applied to foreign 
judgments by Chief Justice Weston, speak¬ 
ing for the supreme judicial court of 
Maine, judicium redditur in invitum , or as 
given by Lord Coke, in preesumptione legis 
Judicium redditur in invitum ; 15 Me. 167 ; 
Co. Lit. 2486.” In New York it is held 
that a judgment is in no sense a contract 
or agreement; 1 Cow. 316 ; even a judg¬ 
ment founded upon a contract; 50 N. Y. 
176; and the same doctrine is asserted with 
great vigor in a later case; 95 id. 428 ; this 
is also the prevailing doctrine in other 
states ; 35 Cal. 155 ; 33 Ala. N. 8. 706 ; 56 id. 


66; 18 Me. 168; 87 N. C. 404; 15 Ohio St. 
864 ; 2 S. C. n. s. 226 ; 8 G. Greene 486; 
(and see 80 Ia. 283); 17 Ill. 572; some cases 
are cited contra: 3 Gray 411; 19 Vt. 48 ; 4 
Keyes 385; s. c. 4 Abb. N. Y. App. Cas. 
382. The last case alone was relied on as 
the authority for the proposition that a 
judgment is a contract by Harton, J., dis¬ 
senting, in Louisiana v. Mayor, supra , but 
the case so relied upon is in a collection 
omitted from the regular reports and is in 
direct contradiction to cases cited supra , 
in which the opposing doctrine is emphati¬ 
cally stated by the same court, one decided 
four and the other sixteen years later. See 
also 6 Kan. 658, The most recent text 
books concur in supporting the statement 
already made as to the weight of authority. 
In one a judgment is said to be not under 
any circumstances a contract (1 Black, 
Judgt. § 10), and in another it is said that 
though a judgment is not a contract, it 
may be treated in some cases as a contract 
or as included in that term in certain stat¬ 
utes ; 1 Freem. Judgt, § 4. Case9 in which 
the contrary lias been held will usually 
be found within this classification. See 
Contract. 

The civil law conception of the judgment 
is said to be correctly represented by the 
Louisiana case of Gustine v. Bank, 10 Rob. 
La. 412, in which it was held that “ a judg¬ 
ment does not create, add to, nor detract 
from, the indebtedness of a party ; it only 
declares it to exist, fixes its amount, and 
secures to the suitor the means of enforc¬ 
ing payment, and it is therefore necessary 
to look to the obligation upon which the 
judgment is based and ascertain whether 
it has arisen from contract or quasi-con- 
tfact, from a delict or qwasi-delict,or merely 
from the operation of law ; the obligation 
is simply enforced and increased or dimin¬ 
ished by the decree of the court. “It is 
declared to exist; it is interpreted ; it is 
applied; it is put in the way of enforce¬ 
ment by the judicial power of the state ;” 
Howe, Stud. Civ. L. 100. 

In an interesting criticism upon the ter¬ 
minology adopted by Prof. Keener, in his 
work on quasi-con tracts, a writer in the 
Harvard Law Review objects very seriously 
to the use of the term quasi-contract as an 
expression of the obligation of a judgment, 
which he says is “ founded upon the man¬ 
date of the court, and depends for its va¬ 
lidity upon the right of a court to adjudi¬ 
cate between contending parties; ” 10 

Harv. L. Rev. 213. 

Requisites and Validity. To be valid, 
a judicial judgment must be given by a 
competent judge or court, at a time and 
place appointed by law, and in the form it 
requires. A judgment would be nail if t he 
juuge had not jurisdiction of the matter, 
or, having such jurisdiction, he exercised 
it when there was no court held, or out of 
his district, or if he rendered a judgment 
before the cause wa6 prepared for a hearing. 

“ The fact that one judge presided when 
the cause was heard and another when judg¬ 
ment was rendered, does not invalidate the 
judgment; ” 65 N. W. Rep. (Ia.) 380. 

The iudgment must confine itself to the 
Question raised before the court, and can¬ 
not extend beyond it. For example, where 
the plaintiff sues for ap injury committed 
on his lands by animals owned and kept 
carelessly by defendant, the judgment may 
be for damages, but it cannot command the 
defendant for the future to keep his cattle 
out of the plaintiff’s land. That would be 
to usurp the power of the legislature. A 
judgment declares the rights which belong 
to the citizen, the law alone rules future 
actions. The law commands all nien, it is 
the same for all because it is general; judg¬ 
ments are particular decisions, winch app!y 
only to particular persons, and bind no 
others; they vary like the circumstances on 
which they are founded. , , 

“The validity of a judgment is to be de¬ 
termined by the laws in force when it is 
rendered, and is not affected by subsequent 
changes therein ; 24 S. E. Rep. ( 

“ A judgment is not void merely because it 

is not dated;” 65 N. W. Rep. (Ia.) 300. 
Courts should not render mdgments which 
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(*nnot be enforced by any process known 
to the law ; 74 Cal 480. *' In an action at 

law the court cannot render a conditional 
judgment; ” 2 Mo. App. 1191. 

The jurisdiction of a foreign court over 
the person or the subject-matter embraced 
in the judgment or decree of such court is 
always open to inquiry, and in this respect 
a court of another state is to be regarded 
as a foreign court; 187 U. S. 88?; and a 
judgment in a state oourt having jurisdic¬ 
tion of the subject-matter and the parties, 
is binding upon the parties thereto in a 
suit in anotner state between the same 
parties, where the subject-matter and the 
issues are the same as in the former suit; 
147 U. S. 87. 

Operation and Effects. The judgment 
of a court of general jurisdiction is pre¬ 
sumed to have been rendered in the due 
exercise of that jurisdiction over person 
and subject-matter, unless the contrary be 
shown ; 60 Ill. App. 309 ; and after twenty 
years the presumption of due notice to 
the parties becomes conclusive; 161 Ill. 
76. 

Final judgments are commonly said to 
conclude the parties ; and this is true in 
irenernl. but does not apply to judgments 
for defendant on non suit . as in case of non 
suit, by nolle prosequi , and the like, which 
are final judgments in one sense, because 
they put an end to all proceedings in the 
suit, but which nevertheless do not debar 
the plaintiff from instituting another suit 
for tne same cause. With this qualification, 
the rule as to the effect of a judgment is as 
follows : The judgment of a court of con¬ 
current jurisdiction directly upon the point 
is. as a plea, a bar, or, as evidence, con¬ 
clusive. between the same parties upon the 
same matter directly in question in another 
court. The judgment or a court of exclu¬ 
sive jurisdiction directly upon the point is 
in like manner conclusive upon the same 
matter, between the same parties, coming 
incidentally in question, in another court 
for a different purpose. But neither the 
judgment of a concurrent nor exclusive 
jurisdiction is evidence of any matter 
which came collaterally in question, though 
within their jurisdiction, nor of any matter 
incidentally cognizable, nor of any matter 
to be inferred by argument from the judg¬ 
ment. Duchess of Kingston's case, 20 
Howell, St. Tr. 538 ; 2 Smith, L, C. 424; 
Harr. Cont. 295. See, also, 2 Gall. 229 ; 4 
Watts 183. The rule above given relates 
to the effect of a judgment upon proceed¬ 
ings in another court; if the courtis the 
same, of course the rule holds a fortiori . 
Moreover, all persons who are represented 
by the parties, and claim under them or in 
privity with them, are equally concluded 
by the proceedings. All privies whatever 
in estate, in blood, or in law, are, therefore, 
estopped from litigating that which is con¬ 
clusive upon him with whom they are in 
privity ; 1 Greenl. Ev. §§ 523, 536. A de¬ 
cree or judgment on a matter outside of 
the issue raised by the pleading is a nullity ; 
45 N. J. Eq. 77 ; and so is the judgment of 
a court which is without jurisdiction ; 124 
U. S. 200. 

A further rule as to the conclusiveness of 
judgments is sometimes stated thus: “ A 
judgment of a court of comjietent jurisdic¬ 
tion cannot be impeached or set aside in 
any collateral proceeding except on the 
ground of fraud.” See, generally, 1 Greenl 
Ev. pt. 3, ch. 5; 84 Ky. 14 : 85 Tenn. 171 ; 
24 Neb. 490 ; 97 Mo. 406 ; 130 U. S. 56-5 : 101 
Pa. 455. A judgment of a court having 
jurisdiction both of the subject-matter and 
the parties, however erroneous it may be, 
is a valid, binding, and conclusive judg¬ 
ment, as to the matter in controversy, upon 
the parties thereto and those claiming under 
them; 82 Ga. 168; 86Ky.014; 118 Ind. 845; 
83 Va. 129 ; 29 W. Va. 794 ; 130 U. S. 503 ; 
144 id. 610 ; 146 id. 279 ; 152 id. 827. 

This does not prevent a judgment from 
being attacked directly by writ of error or 
other proceeding in the nature of an ap¬ 
peal ; and its validity may be impeached 
in other direct proceedings, os by motion 
to open or set it aside, and in contests be¬ 
tween creditors in regard to the validity of 


their respective judgments; in this latter 
olass of cases the oourt will sometimes 
award a feigned issue to try auestions of 
fact affecting the validity or the judg¬ 
ment 

If the record of a judgment show that it 
was rendered without service of process or 
Appearance of the defendant, or if that fact 
can be shown without oontradioting the 
recitals of the record, it will be treated as 
void in any other state ; 97 Maas. 588 ; 46 
N. Y. 80 ; 8. C. 7 Am. Rep. 299 ; 48 Ga. 50; 
8. c. 15 Am. Rep. 660. But this fact cannot 
be shown in contradiction of the recitals of 
the record ; Rorer, Int. St. L. 128 ; 17 Vt. 
802 ; 2 McLean 511 ; 65 Pa. 105 ; contra, 46 
N. Y. 30; 24 Tex. 551 ; 18 Wall. 457. See 
Cooley, Const. Lim., 2d ed. 27. Nor will it 
be presumed to be void because of the ab¬ 
sence of the return of service on the sum¬ 
mons ; 82 Va. 690. A judgment ia not less 
conclusive because rendered by default; 
122 U. S. 806; but a default judgment is 
void unless service has been had according 
to law ; 7 Mont. 100, 288 ; 17 Or. 204 ; 31 W. 
Va. 364 ; and a money judgment against a 
pon-resident defendant who is not person¬ 
ally served within the jurisdiction, and who 
does not voluntarily appear, is void ; 78 Tex. 
547 ; 70 id. 588 ; 147 Mass. 536. In the 
leading case of Pennoyer i\ Neff, it was 
held that a personal judgment is without 
any validity, if it be rendered by a state 
court in an action upon a money de¬ 
mand against a non-resident of the state, 
who was served by a publication of sum¬ 
mons,but upon whom no personal service of 

S rocess within the state was made and who 
id not appear ; no title to property passes 
by a sale under an execution issued upon 
such a judgment; 95 U. S. 714. 

Matters of defence arising since the judg¬ 
ment may be taken advantage of by a writ 
of audtfa querela , or, which is more usual, 
the court may afford summary relief on 
motion. 

Although a judgment is vitiated by fraud 
it is not thereby rendered absolutely void ; 
it is valid as between the parties to the 
fraud, and can be avoided only by a person 
injured bv it ; 1 Morr. (Ia.) 467 ; as where 
one holding a judgment against a railroad 
brought a suit to Jiave another judgment, 
and a lease of the road to secure it. declared 
void for fraud, and obtained a decree ac¬ 
cordingly, it was held , that the decree did 
not affect the validity of the judgment and 
the lease as between the parties thereto; 3 
Wall. 704. _ 

All the judgments, decrees, or other or¬ 
ders of courts, however conclusive in their 
character, are under the control of the 
court which pronounced them during the 
term at which they are rendered or entered 
of record, and may then be set aside, va¬ 
cated, or modified by the court; 24 Neb. 808; 
140 U. S. 25 ; but after the term has ended, 
unless proceedings to correct the errore al¬ 
leged have been taken before its close, they 
can only be corrected by writ of error or 
appeal, as may be allowed in a court which 
by law can reverse the decision ; 14 Cent. 
L. J. 250; 102 U. S. 107 ; 9 Wall. 103. To 
this rule there is an exception founded on 
the common-law writ of coram nobis , 
which brought before the court where the 
error was committed certain mistakes of 
fact not put in issue or passed upon by the 
court, such as the death of one of the par¬ 
ties when the judgment was rendered, 
coverture if a female party, infancy and 
failure to appoint a guardian, error in the 
process, or mistake of the clerk. But if 
the error was in the judgment itself, the 
writ did not lie. What was formerly done 
by this writ is now attained by motion and 
affidavits when necessary ; 14 Cent. L. J. 
253 ; 7 Pet. 147. See 128 Ill. 595 ; 86 Ky. 
128. A judge has the power to amend a 
record at any time, so as to make it speak 
the truth ; 100 N. C. 297 ; 84 Ala. 86. 

A joint judgment which is void as to one 
of the parties is void as to all; 6 Mackey 
548. A judgment against several persons, 
one of whom dies before its rendition, is 
voidable as to all; 129 Ill. 241. See Res 
Judicata. 

Merger. The question how far the cause 


of aotion is merged in a judgment some¬ 
times becomes very material, as affecting 
the right to sue on the former in another 
jurisdiction. The general principle has 
been thus stated with respect to the oper¬ 
ation of the judgment with both parties to 
it. “ The judgment of a oourt of compe¬ 
tent jurisdiction discharges the obligation 
which the action is brought to enforce. 
The judgment may operate either to merge 
the original obligation, in bo far as judg¬ 
ment i9 rendered for the plaintiff; or to 
estop the plaintiff from subsequently set¬ 
ting up his original claim, in so far as judg¬ 
ment is rendered for the defendant. H Harr. 
Cont. 295. 

The effeot of the merger of the cause of 
action is often very serious ; one having a 
right of aotion against two or more per¬ 
sons may, by recovering judgment against 
one of them, lose his remedy against the 
others. As where the plaintiff, in an ac¬ 
tion upon a joint contract obligation elected 
to enter judgment against one defendant, 
in default of plea or answer, the judgment 
was held a bar to a subsequent action 
against the other, the debt being merged 
in the judgment; 67 N. W. Rep. (Minn.) 
1015 ; 89 Hun 44 ; but the cause of action 
does not merge in a void judgment; 36 S. W. 
Rep. (Tenn.) 378. 

Where the cause of action has arisen in 
a foreign country, the plaintiff has the op¬ 
tion to sue on a judgment obtained there, 
or ignoring the judgment to proceed u(>on 
the original cause of action, in both cases 
subject to certain exceptions, as where the 
judgment ia to enforce a penalty or for a 
tort on which there ia no action here ; 2 
Curt. C. C. 559. This choice of remedy 
does not exist in the case of judgments in 
sister states ; a cause of action in such case 
is merged and the remedy is confined to an 
action on the judgment; Freeman, Judg¬ 
ments § 241 : 105 Mas9. 504 ; 31 N. J. L. 817; 
16 Pa, 241 : contra % 2 Gratt. 532. The rule 
is stated is subject to the exception that 
there is no merger of the cause of action 
in the judgment unless the latter is general. 
Where the judgment was in a penal action, 
the action was held not to aoate on the 
death of a party, because the judgment 
having been entered, the action thereafter 
had the attributes of a contract ; 119 N. Y. 
117. 

It has been held that in an action of tort, 
the tort merges in the judgment, so as to 
allow an attachment as on the contract; 2 
Ia. 535 ; although a tort cannot be 9et up 
as a counter-claim, the judgment upon it 
may, as constituting a contract; 4 Keyes 
385 ; so it was held that a judgment so far 
extinguished the original debt that a set-off 
available in the suit on the debt by reason 
of a claim against an assignor of said debt 
was no longer available after judgment; 38 
Ind. 429. 

Although a contract could have been at¬ 
tacked as usurious, it was not so after judg¬ 
ment, and a mortgage given to secure the 
latter could not be objected to on account 
of the original usury ; 12 Mass. 268. 

The doctrine of the merger of the cause 
of action is not carried to such extreme as 
to defeat the equities or just rights of the 
defendant or plaintiff. Thus it has been 
held with some frequency that it can be 
shown against a judgment that the same 
was obtained upon a debt which was prov¬ 
able against defendant in proceedings in 
insolvency, and being so provable was 
barred by the discharge in insolvency, and 
as the discharge barred the debt, it barred 
the judgment resting on the debt; 3 N. Y. 
216; 3 Barb. Ch. 360 ; 3 Barb. 429. 

Where the defendant was sued in Massa¬ 
chusetts, in debt on a judgment, he pleaded 
a discharge under the New York insolvency 
law, and it was held that the court would 
look behind the judgment and see whether 
under the facts giving rise to it, it was so 
discharged ; 12 Kck. 572; and, on theother 
hand, a judgment apparently discharged 
by insolvency proceedings, but found to be 
based on notes executed before the passage 
of the insolvent law was held not affected 
by the latter and enforceable; 1 Cow. 816 ; 
8 id. 147 ; so it was held that a judgment 
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does not prevent a creditor from taking an 
attachment as a non-resident creditor : 0 
Md. 457. 

In this CAse the principle is very well 
stated thus : Though a judgment is to some 
purposes a merger of the original contract, 
and constitutes a new debt, yet when the 
essential rights of the parties are influenced 
by the nature of the original contract, the 
court will look into the judgment for the 
purpose of ascertaining what the original 
contract was. 

The principle of the cases last cited has 
been frequently enunciated. In the case 
in 3 N. Y. 216, Hurlbert, J., said, that “ a 
judgment, instead of being regarded strictly 
as a new debt,* is sometimes held to be 
merely the old debt, in a new form, bo as to 
prevent a technical merger from working 
injustice.” In the case in 12 Pick. 572, 
Shaw, C. J., said: “Although a judg¬ 
ment, to some purposes, is considered as a 
merger of the former, and as constituting 
a new cause of action, yet when the essen¬ 
tial rights of parties are influenced by the 
nature of the original contract, the court 
will look into the judgment for the pur¬ 
pose of ascertaining what the nature of 
such original cause of action was. Any 
other decision would carry the technical 
doctrine of merger to an inconvenient ex¬ 
tent and cause it to work injustice.” 

Form. The form of the judgment varies 
according to the nature of the action and 
the circumstances, such as default, verdict, 
etc., under which it is obtained. An¬ 
ciently great particularity was required in 
the entries made upon the judgment roll ; 
but now, even in the English practice, the 
drawing up the judgment roll is generally 
neglected, except in cases where it is ab¬ 
solutely necessary, as where it is desirable 
to give the proceedings in evidence on some 
future occasion ; Smith, Act. 169. In this 
country the roll is rarely if ever drawn up, 
the simple entry on the trial list and docket, 
‘judgment for plaintiff,” or “judgment 
for defendant,” being all that is generally 
considered necessary; and though the 
formal entries are in theory still required 
to constitute a complete record, yet if such 
record should subsequently be needed for 
any purpose, it may be made up after any 
length of time from the skeleton entries 
upon the docket and trial list. See 11 Pa. 
399. When the record is thus drawn up in 
full, the ancient formalities must be ob¬ 
served, at least in a measure. 

Judoments os Verdict. A judgment on a 
verdict virtually overrules all demurrers to 
the declaration ; 37 W. Va. 645. The form 
of such verdicts varies according to the 
action and frequently also with the char¬ 
acter in which a party sues or is sued. 

In account, judgment for the plaintiff is 
interlocutory in the first instance, that the 
defendant do account , quod, computet ; 4 
Wash. C. C. 84 ; 2 Watts 95 ; 1 Pa. 138. 

In assumpsit , judgment for the plaintiff 
Is that he recover the damages assessed by 
the jury, and full costs of suit; 1 Chitty, 
PI. 100. Judgment for the defendant is 
that he recover his costs. For the form, 
see Tidd, Pr. Forms 165. 

In case, trover , and trespass , the judg¬ 
ment is the same in substance, and differs 
but Blightly in form from that of assumpsit; 
1 Chitty. PI. 100, 147. 

A judgment in trover passes title to the 
goods in question ; 53 Mo. App. 652 ; 16 So. 
Rep. (Ala.) 704 } but only where the value 
of the thing converted is included in the 
judgment ; 5 H. 4 N. 288; and it is held 
that an unsatisfiedJudgment does not pass 
the property ; L R. 6 C. P. 584; 3 Wall. 
1, 16 ; 27 Pac. Rep. (N. M.) 327, In a some¬ 
what analogous case it was held that a 
judgment for the value of horses lost to the 
owner by negligence of the defendant, of 
itself passes title to the horses to the de¬ 
fendant becoming liable for their value ; 
78 Tex. 298- But see 1 Rawle 121. Where 
personal property had been sold and partly 
paid for, title being retained by the vendor, 
and he recovered in trover both the prop¬ 
erty and instalments due. on appeal it was 
directed that the judgment be discharged 
on payment within a time limits of pur¬ 


chase money, interest, and cost, otherwise 
the original judgment below to stand of 
full force; 87 Ga. 280. 

In covenant, judgment for the plaintiff is 
that he recover the amount of his damages 
as found which he has sustained by reason 
of the breach or breaches of the defendant's 
covenant, together with costs of suit; 1 
Chitty, PL 116. Judgment for defendant is 
for ooets. 

In debt , judgment for the pontiff is that 
ue reoover his debt, and in general nominal 
damages for the detention thereof; and in 
cases under the 8th & 9th Will. HI. c. 11, 
for successive breaches of a bond condi¬ 
tioned for the performance of a covenant, 
it is also awarded that he have execution 
for such damages, and likewise full costs 
of suit: 1 Chitty, PI. 108. But in some penal 
and other actions the plaintiff does not 
always recover costs ; Esp. Pen. Act. 154 ; 
Hull, Costs 200 ; Bull. N. P. 333 ; 5 Johns. 
251. Judgment for defendant is generally 
for costs ; but in certain penal actions 
neither party can recover costs; 5 Johns. 
251. See the form, Tidd, Pr. Forrus 170. 

In detinue, judgment for the plaintiff is 
in the alternative that he recover the goods 
or the value thereof if he cannot have the 
goods themselves, with damages for the de¬ 
tention, and costs ; 1 Chitty", PL 121,122; 1 
Dali. 458. See the form, Tidd, Pr. Forms 
187. 

If judgment in any of the above personal 
actions is against the defendant in the char¬ 
acter of executor , it confines the liability 
of the defendant for the debt or damages 
to the amount of assets of the testator in 
his hands, but leaves him personally liable 
for costs. See the form, Tidd, Pr. Forms 
168. If the executor defendant has pleaded 
plene administravit , judgment against him 
confines his liability to such amount of the 
assets as shall hereafter come to his hands. 
See the form, Tidd, Pr. Forms 174. A 
general judgment for costs against an ad¬ 
ministrator plaintiff is against the estate 
only. 

A judgment against an executor or heir 
where the plea is fake, to the defendant’s 
own knowledge, may be a general judg¬ 
ment as if the recovery was for his own 
debt, but in other cases a judgment against 
an executor is generally special, to be levied 
of the goods or land of his testator; 7 
Taunt. 580; 5 id. 554. 

A judgment on a covenant of a married 
woman against her separate estate may be 
entered as a personal judgment against 
her ; 20 S. E. Rep. (W. Va.) 917 ; such judg¬ 
ment must be entered in a special form ; 
14 Ch. D. 837 ; but the record need show no 
special fact fixing her liability ; 2 Pa. Dist. 
R. 690. 

In dower, judgment for demandant Is in¬ 
terlocutory in the first instance with the 
award of a writ of habere facias seisinam , 
and inquiry of damages, on the return of 
which final judgment is rendered for the 
value of the land detained, as ascertained 
by the jury, from the death of the husband 
to the suing out of the inquisition, and costs 
of suit. See the form, 8 Chitty. PL 4*83. 

In ejectment, judgment for plaintiff is 
final in the first instance, that he recover 
the term, together with the damages as¬ 
sessed by the jury, and the coats of suit, 
with award of the writ of habere facias 
possessionem , directing the sheriff to put 
him in possession. See the form, 8 Bla. 
Com. App. xii. ; Tidd, Pr. Forms 188. A 
judgment in ejeotment is conclusive as to 
title between tne parties thereto, unless the 
jury find for the plaintiff less than the fee ; 
78 Ga. 142. A consent verdict in ejectment 
is conclusive on the parties and their 
privies; 78 Ga. 142. 

In partition , judgment for plaintiff is 
also interlocutory in the first instance; 
quod partitio fiat with award of the writ 
ae partitions fadenda , on the return of 
which final judgment is rendered,--* ‘ there¬ 
fore it is considered that the partition afore¬ 
said be held firm and effectual forever,” 
quod partitio facta firma et stabilis in per- 
petuam teneatur; Co. Litt. 169. See the 
form. 2 Sell. Pr. 319, 2d ed. 222. 

In replevin. If the replevin is in the deti- 


nuit, i. e. where the plaintiff declares that 
the chattels “ were detained until replevied 
by the sheriff,” judgment for plaintiff is 
that he recover the damages assessed by the 
jury for the taking and unjust detention, 
or for the detention only where the taking 
was justifiable, and also his costs; 5 S. & 
R. 133 ; Hamm. N. P. 488. If the replevin 
is in the detinet, i. e. where the plaintiff de¬ 
clares that the chattels taken are “ yet de¬ 
tained,” the jury in giving a verdict for 
plaintiff find, in addition to the above, the 
value of the chattels each separately ; for 
the defendant will perhaps restore some, in 
which case the plaintiff is to recover the 
value of the remainder; Hamm. N. P. 489 * 
Fitzh. N. B. 159 b : 5 S. & R. 130. 

If the replevin be abated, the judgment 
is that the writ or plaint abate, and that 
the defendant, having avowed, have a 
return of the chattels. 

If the plaintiff is nonsuited , the judgment 
for defendant, at common law, is that the 
chattels be restored to him, and that with¬ 
out his first assigning the object of the 
taking, because by abandoning his suit the 
plaintiff admits that he had no right to dis¬ 
possess the defendant by prosecuting the 
replevin. The form of this judgment is 
simply “to have a return.” pro retomo 
habendo , without adding the words “ to 
hold irreplevisable; ” Hamm. N. P. 490. 
For the form of judgments of nojisuit under 
the statutes 21 Hen. VIII. c. 19, and 17 Car. 
II. c. 7, see Hamm. N. P. 490; 2 Chitty, PI. 
161 ; 8 Wentw. Pl. 116; 5 S. & R. 132; 1 
Saund. 195, n. 3 ; 2 id. 286, n. 5. In these 
cases the defendant has the option of taking 
his judgment pro retomo habendo at com¬ 
mon law ; 5 S. & R. 132 ; 1 Lev. 255 ; 3 
Term 349. 

When the avowant succeeds upon the 
merits, the coinmon-law judgment is that 
he “ have return irreplevisable : ” for it is 
apparent that he is by law entitled to keep 

Sjssession of the goods ; 5 S. & R. 145 ; 

amm. N. P. 493; 1 Chitty, PI. 162. For 
the form of judgment in such case under 
the statutes last mentioned, see Hamm. N. 
F. 494. 

After Verdict, the general form of judg¬ 
ment for plaintiff in actions on contracts 
sounding in damages, and in actions 
founded on torts unaccompanied with 
violence, is this : “Therefore it is con¬ 
sidered that the said A B do recover against 
the said C D his damages aforesaid^ and 

also-for his said costs and charges, 

by the court now here adjudged of increase 
to the said A B, with his assent; which 
said damages, costs, and charges in the 

whole amount tc-. And the said C D in 

mercy, etc.” In debt for a sum certain, the 

general form is “-that the said A B do 

recover against the said C D his said debt, 

and also-for his damages which he has 

sustained, as well on occasion of detaining 
the said debt as for his costs and charges 
by him about his suit in this behalf ex¬ 
pended, by the court now here adjudged 
to the said A B, and with his assent. And 
the said C D in mercy, etc.” In actions 
founded on torts accompanied with vio¬ 
lence, the form of judgments for plaintiff 

is, “-that the said A B do recover 

against the said CD his damages aforesaid, 

and also-for his said costs and charges 

by the court now here ad judged of increase 
to the said A B, and with his consent; 
which said damages, costs, and charges in 

the whole amount to-. And let the 

said CD be taken, etc.” , . 

Final judgment for the defendant is in 
these words: “ Therefore it is considered 
that the said A B take nothing by his writ 
but that he be in mercy, etc. (or that he 
and his pledges to prosecute be in mercy, 
etc.), and that the said C D do go thereof 
without day, etc. And it is further con¬ 
sidered -.” Then follows the award of 

costs and of execution therefor. See Tidd, 
Pr. Forms 189. 

This is the general form of judgment for 
defendant, whether it arise upon interloc¬ 
utory proceedings or upon verdict, and 
whatever be the form of action. This is 
sometimes called judgment of nil capiat 
per breve or per biuam : Steph. PL, Anur. 
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ed. § 97. 

The words “and the said-in mercy, 

etc., or, •* expressed in La tin, quod sit in 
misericordia pro fatso clamors suo, were 
formerly an operative part of the judg¬ 
ment. it being en invariable rule of the 
common law that the party who lost his 
cause was punished by amercement for 
having unjustly asserted or resisted the 
claim. And on this account pledgee of 
prosecution were required of the plaintiff 
before the return of the original, who were 
real and responsible persons and liable for 
these amercements. But afterwards the 
amercements ceased to be exacted,—per¬ 
haps because the payment of coets took 
their place.—and, this portion of the judg¬ 
ment becoming mere matter of form, the 
pledges returned were the fictitious names 
John Doe and Richard Roe. Ba<jon, Abr. 
Fines, etc. (Cl); 1 Ld. Raym. 273. 

The words “and let the said - be 

taken,” in Latin, capiatur pro fine, which 
occur above in the form of judgment in 
actions founded on torts accompanied with 
violence, were operative at common law. 
because formerly a defendant adjudged to 
have committed a civil injury with actual 
violence was obliged to pay a fine to the 
king for the breach of the peace implied in 
the act, and was liable to be arrested and 
imprisoned till the fine was paid. This 
was abolished by stat. 5 W. <k M. o. 12; but 
the form was still retained in entering 
judgment against defendant in such 
actions. See Gould, PI. & 38, 82 : Bacon, 
Abr. Fines, etc. (0 1); 1 Ld. Raym. 273 
Style 346. 

These are called, respectively, judgments 
of misericordia and or capiatur. 

JVDonsrs ls Other C^ses On a plea in 
abatement, either party may demur to the 
pleading of his adversary or they may join 
issue. 

Oa demurrer, judgment for the plaintiff 
is that the defendant have another day to 
plead in chief, or, as it is commonly ex¬ 
pressed, that he answer over; quod re¬ 
spondeat ouster; and judgment for defend¬ 
ant is that the writ be quashed; quod 
cassetur billa or breve. But if issue be 
joined, judgment for plaintiff is quod re¬ 
cuperet, that he recover his debt or dam¬ 
ages, and not quod respondeat; judgment 
for defendant is the same as in the c ase of 
demurrer, that the writ be quashed. But 
the plaintiff may admit the validity of the 
plea in abatement, and may himself pray 
that his bill or writ may be quashsd, quod 
cas s et ur billa or breve , in order that he may 
afterwards sue or exhibit a better one ; 
Steph. PL, Andr. ed. § 97 ; Lawes, Civ. PI. 
See the form, Tidd, Pr. Jbr/iw 193. Judg¬ 
ment on demurrer in other cases, when for 
the plaintiff, is interlocutory in assumpsit 
and actions sounding in damages, and re¬ 
cite* that the pleading to which exception 
was taken by defendant appears sufficient 
in law, and that the plaintiff ought, there¬ 
fore, to recover; but the amount of dam¬ 
ages being unknown, a court of inquiry is 
awarded to ascertain them. See the form. 
Tidd, Pr. Forms 181. In debt it is final 
in the first instance. See the form, id. 
p. 181. Judgment on demurrer when 
for the defendant is always final In the 
first instance, and is for ooets only. See 
the form, id. 193, 

Judgment by default, whether by nil 
dicit or non suns informatus, is in these 
words, in assumpsit or other actions for 
damages, after stating the default : 
“ wherefore the said A B ought to recover 
against the said C D his damages on occa¬ 
sion of the premises; but because it is un¬ 
known to the court, etc., now hear what 
damages the said A B hath sustained by 
means of the premises, the sheriff is com¬ 
manded, etc. Then follows the award of 
the wnt of inquiry, on the return of whioh 
final judgment is signed. See the forms, 
Tidd , Pr. Forms 185. In debt tor a sum 
Oar lain, as on a bond for the payment of a 
sum of money, the judgment on default is 
the first instance, no writ of in- 
g neoewary. See the form, id. 



ntiff cannot take a default where 


there ls no declaration on file ; 55 Ill. 
App* 850; and a default oannot be entered 
after defendant has interposed a plea in 
bar; 14 So. Rep. (Ala.) 680; but the mere 
filing of an answer will not prevent a judg¬ 
ment by default, there must also be a sub¬ 
sequent appearance by defendant to protect 
his rights ; 4 Tex. Civ. App. 400. 

It is error to enter judgment by default 
while a plea to part and a demurrer to the 
rest of tne declaration are on file ; 60 111. 
App. 131; but the rendition of a judgment 
by default, where the petition states the 
facts sufficient to maintain the cause of 
action, is within the discretion of the trial 
judge; 8 Ohio, Dec. 67; and so is the 
opening of a judgment bv default; 89 Pac. 
Rep. (Old.) 281; 61 N. W. Rep. (Minn.) 
824 ; 17 Misc. Rep. 889; where an answer 
failed to reach the court in time through 
the fault of the postmaster, it was held 
that a default should be set aside; 66 Ill. 
App. 668. 

Judgment by cognovit actionem is for 
the amount admitted to be due, with costs, 
as on a verdict. See the form, id. 176. In 
Pennsylvania by statute, the plaintiff may 
take judgment for an amount admitted to 
be due and proceed to trial for the re¬ 
mainder of his claim. 

Judgment of non pros . or non suit is 
final, and is for defendant's coets only, 
which is also the case with judgment on a 
discontinuance or nolle prosequi. Bee td. 
189. 

Matters of Practice. Of docketing the 
judgment. By the stat. 4 « 5 W. A M..o. 
20, all final judgments are required to be 
regularly docketed ; that is. an abstract of 
the judgment is to be entered in a book 
called the judgment-docket; 3 Bla. Com. 
398. And in these states the same regula¬ 
tion prevails. See 37 Minn. 633. Besides 
this, an index is required to he kept in 
England of judgments coufessed upon 
warrant of attorney, and of certain otner 
sorts of judgments; 8 Sharsw. Bla. Com. 
896, n. In most of the states this index is 
required to include all judgments. The 
effect of docketing the judgment is to 
notify all interested persons, including 
purchasers or incumbrancers of land upon 
which the judgment is a lien, and subse¬ 
quent judgment creditors, of the existence 
and amount of the judgment. Freem. 
Judg. § 848. Judgments only become liens 
from tlie time they are rendered, or notice 
thereof is filed in the register's office of 
the county where the property is situated ; 
183 U. S. 584. In Pennsylvania, the judg¬ 
ment index is for this purpose conclusive 
evidence of the amount of a judgment in 
favor of a purchaser of the land bound 
thereby, but not against him : if the 
amount indexed is less than the actual 
amount, the purchaser is not bound to go 
beyond the index ; but if the amount in¬ 
dexed is too large, he may resort to the 
judgment-docket to correct the mistake; I 
Pa. 408. A failure to index the abstract of 
a judgment is fatal to the lien ; 70 Tex. 
434. 468 ; 77 la. 381. 

Now, in England, judgments, in order to 
affect purchasers, mortgagees, and credit¬ 
ors, must be registered In the common 
pleas, and renewed every five yearn. See 2 
A 8 Viet. c. 11, s. 5. 

Of the time of entering the judgment. 
After verdict a brief interval is allowed to 
elapse before signing judgment, in order 
to give the defeated party an opportunity 
to apply for a new trial, or to move in 
arrest of judgment, if he is so disposed. 
This interval, in England, is four days; 
Smith, Actions 160. In thin country it is 
generally short ; but, being regulated 
either by statute or by rules of court, it of 
course may vary in the different states, 
and even in different courts of the same 
state. 

See Arrest of Judgment ; Assumpsit ; 
Attachment ^Conflict or Lawb; Cove¬ 
nant ; Debt ; Detinue ; Ejectment; Case; 
D ecre e ; Foreign Judgment ; Lien ; Re¬ 
plevin ; Trespass ; Trover. See Free¬ 
man ; Black, Judgments. 

JUDGMENT. The judgment or decree 


in noL the derision, but follows, and in bused 
upon the verdirt of the jury or the decision 
or the rourt 131 Ind .*>73-4. See Decision ; 
In Personam ; Judoment Inter Partes; 
JUDOMKNT IN KkM ; MONEY Jl D(JUEXT ; 
Verdict, 

A judgment rendered in ppsoncm against 
a defendant without jurisdiction of his per¬ 
son is not only erroneous but void, and is not 
reauired to be enforced in other States under 
full faith and credit clause of the Constitution 
or the act of Congress passed in aid thereof, 
ft 905, Rev. Stat. 205 U. S. 141. 

, Conformity to Verdict. A judgment 

must follow and conform to the verdict” 
not only as to the amount of the recovery, 
but also as to the nature and measure of relief 
and as to the parties ; and, it cannot go 
beyond the verdict in settling the rights of the 
parties or admeasuring the recovery, or 
declaring or foreclosing liens, except that in 
cases where the evidence would have author¬ 
ised the court to direct a verdict in adjusting 
the equities of the parties. 163 Ky. 385, 
173 3. W. 1122. J 


JUDGMENT BOOK. A book which 
is required to be kept by a clerk amon^ the 
records of the court, for the entry of judg¬ 
ments. Code N. Y. § 270. 

JUDGMENT CEEDITOH. See 

Creditor, Judgment. 

JUDGMENT DEBT. See Debt. 

JUDGMENT INTER PARTE8 or 
IN PERSONAM. One which operates 
only upon those who have been duly made 
parties to the record and their privies, be¬ 
ing against a person merely, and not set¬ 
tling the status of any person or thing. 
See 8 Sm. L. Cas., 9th Am. ed. 2010 ; Judg¬ 
ment ; Judgment in Rem. 

A judgment in personam is more accurately 
called a judgment inter partes for an adjudica¬ 
tion upon the status of a particular person 
is as much a judgment in rem as an adjudica¬ 
tion on the status of a thing. (2 Sm. Lead. 
Caa. 784 el seq.) In an ordinary action < f 
contract or tort, where a judgment given 
against A. cannot be binding on B. unless 
he or some one under whom ne claims was 
party to it. Id. 788; R. & L. Diet. See 
Judgment in Rem ; in Rem ; in Personam. 

JUDGMENT FOB MONET. A 

“judgment for money," is not stricti juris, a 
contract; but it imposes a civil liability, and 
is even more conclusive evidence of a debt 
than any contract by specialty can be. 4 
Dana (Ky.) 578. 


JUDGMENT NISI. A judgment en¬ 
tered on the return of the nisi pnus record 
with the postea indorsed, which will be¬ 
come absolute according to the terms of 
the “poetea ” unless the court out of which 
the nisi prius record proceeded shall, with¬ 
in the first four days of the following term, 
otherwise order. 

Under the compulsory arbitration law of 
Pennsylvania, on filing the award of the 
arbitrators, judgment nisi is to be entered, 
which judgment is to be valid as if it had 
been rendered on a verdict of a jury, un¬ 
less an appeal is entered within the time 
required By law. 

JUDGMENT NOTE. A promissory 
note given in the usual form, and contain¬ 
ing, in addition, a power of attorney to 
appear and confess judgment for the sum 
therein named. On this account it is not 
negotiable ; 77 Pa. 181; but see 10 Ohio 130. 

It usually contains a number of stipula¬ 
tions as to the time of confessing the judg¬ 
ment ; 1111L 623 ; against appeal and other 
remedies for setting the judgment aside ; 
see 9 Johns. 80; 20 id. 296 ; 2 Cowp. 405 ; 2 
Pa. 601; 15 Ill. 866; an attorney's commis¬ 
sion for collection, waiver of exemption, 
and other conditions. 

JUDGMENT PAPER. In English 
Practice. An incipitur of the pleadings, 
written on plain paper, upon which tne 
master will sign judgment. 1 Arohb. Pr. 
229, 806, 848. 
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JUDICIAL NOTICE 


muKv nhall rec*iv* thf nm<< cooMnictJon as for* 
nw»rlv4n *qmty : K. A nrnnd»mu«or An Injunction 
nutv W ^rant^l. or a reoolTfr appointed by an in- 
t<*rkx*utorv or\l*r. which may bn made oltiior un- 
coo»IU»on»llv or on trrms ; and an Injunction may 
b** trant^l to prevent thmatooad waataor treapaM. 
whether tho estates be 1««al or oquIUbte, or 
■w hether the porson atraiust whom the Injunction la 
Is or Is not in poeaessslon under any claim or 
title, or doae or tloo* not claim a right to «o the act 
to be restrained under color of title: 9. In 
proceeding* artelrvp from collision* at aea, where 
both ships are in fault, tbe rules hitherto in force 
In the court of Admiralty shall prevail : 10. In 
question* r®lntinjr to the custody of InfantA* th® 
rult* of equity shall prevail : 11. 0*oer*lly, in All 
matters in which than* is liny conflict bAtwmD tn® 
rules of common law and the rule* of equity, 
the latter shall prevail As to discovery under the 
Judicature Acta, see tl Harv. L. Rev. 137. flOfi. 

By the act of l$pl. c M to settle doubt* said to 
exist on the subject, it was enacted that the high 
court should be a prlxe court within the meaning of 
the Naval Prixe Act of h>»4, and the Jurisdiction was 
as*Ufued to the probate. divorce, and admiralty 
division of the court An appeal was gfven only to 
pm que^n in council- By Coo tim e Act thd house 
of lords was authorized to call in the aid of anaen^ 
ore in admiralty cat.es. 

Tbe act of lSW. c. u». was directed mainly to tbe 
restricting the ri*hc of appeal. 

The division of the le^al year into terms is abol¬ 
ished. so far as relates to the administration of Jus¬ 
tice. but where they are used as a measure for de¬ 
termining the Lime'at or * uhm which any act Is re¬ 
quired to be done, they may continue to be referred 
to Numerous other regulations are established 
for the arrangement of business and course of 
procedure under tbe new system for which ref¬ 
erence must be hail to the acts, ^e will merely 
note that nothing is to affect the law relating to 
jury trials, And the existing forms of procedure are 
to be used as far as consistent with tnesa acts. It 
was provided that nothing should affect the prac¬ 
tice or procedure in- 1 Criminal proceedings ; 2. 
Proceedings on the crown side of the queen's bench 
division : a. Proceedings on the revenue side of the 
exchequer division ; 4. Proceedings for divorce and 
matrimonial causes. The Chancery Procedure 
Acts and the Common Law Procedure Acts remain 
in full force, except so far as Impliedly or expressly 
repealed by the Judicature Acts. Many sections of 
the former Acts are repealed by subsequent legis¬ 
lation, all which may be found in Chitty’s English 
Statutes, where the acts are published together as 
amended. 

A recent writer on the English courts, In sum¬ 
ming up the results of the present system, considers 
that much advantage Hap accrued to the public 
throu g h the rearrangement of the business of the 
courts ; pleading ana practice have been been aa- 
mmHafcrwi and simplified, and the power of each 
court to dispose, in one action, of all differences 
between parties has lessened the cost and delay of 
litigation. It has not accomplished what was ex¬ 
pected to be the result of tbe change in the direc¬ 
tion of the fusion of law and equity. This, It Is 
thought, resiflra Largely from tbe fact that English 
law Is very much of a customary nature, without 
statutory sanction, and that there Is no code or 
corpus juris to which disputes may be referred, 
ana, aside from which, there are no legal rights or 
obligations. Nevertheless, the dlvidlog line be¬ 
tween the two Jurisdictions, simplified anu Improved 
In their course of procedure, has thus become once 
more clear and accentuated, and there Is every In¬ 
dication that the present working of those courts 
'la satisfactory to the public and to all branches of 
the legal profession; lnderwlck. King's Peace 286. 

JUDICATURE ACTS (IRELAND). 

The act of 40 & 41 Viet. c. 57, which went into 
operation Jan. 1,1878, established a supreme court 
or Judicature in Ireland, under which acta and sub¬ 
sequent ones a system essentially similar in Its con¬ 
stitution to that Is England Is in force. 

JUDICES. See Judex. 

JUDICIAL. Belonging to tbe office of 
ft judge ; aa judicial authority. 

JUDICIAL ACT. See Act. 

JUDICIAL ADMISSIONS. Admis¬ 
sions of the party which appear of record 
in the proceedings of the court. See Ar> - 

M1SBIONB. 

J UDICIAL COMMITTEE OP THE 
PRIVY COUNCIL. In English Law. 
A tribunal formerly composed of members 
of the privy council, established by 2 & 8 
Wm. rv. c. 92, and subsequent acts, for 
hearing appeals from colonial and ecclesias¬ 
tical courts and the courts of admiralty, 
and from certain orders in lunacy. By 
84 & 35 Viet. c. 01, provision was made for 
the appointment or four additional mem¬ 
bers ; no ope was qualified who was not, 
when appointed, or had not been a judge 
of the superior courts at Westminster, or a 
chief justice of the High Court in Calcutta, 
Madras, or Bombay. The qualification now 
required is that the appointee must be one 
who has held “high judicial office,” as 
to the definition of which see Judicial 
Omc*. 

Much of this jurisdiction, including ad¬ 


miralty and lunacy appeals, has been trans¬ 
ferred to the court of appeals. See Judi¬ 
cature Act ; Lunacy Acre. But the 
ohanges under the Judicature and Appellate 
Jurisdiction Acts do not seem to have dis¬ 
turbed the jurisdiction of the judicial com¬ 
mittee over appeals from India and the 
colonies, which was, and still is, the prin¬ 
cipal function of that body. It has been 
said that “as the house of lords is the 
supreme court of appeal for Great Britain 
and Ireland, so also is the judicial com¬ 
mittee of the privy council and supreme 
court of appeal for India, the oolonies, and 
the Channel Islands, and as the area of 
British sovereignty extends, so also is ex¬ 
tended the right oi appeal to her majesty in 
oounoil; ” 2 Brett, Com. Preeent Laws, 
Eng. 775. Recent orders in council extend 
this right o t appeal to include Fiji, Cyprus, 
and Zululand. 

The committee is also empowered upon 
reference by her majesty in council to hear 
appeals in ecclesiastical matters, appeals 
from vice-admiralty courts, petitions 
against schemes of the charity commis¬ 
sioners, and petitions lor the extension of 
letters patent; id. 

See also Macpherson’s Practice of the 
Judicial Committee of the Privy Council, 
the introduction of which contains an ex¬ 
tract from Lord Brougham’s eloquent de¬ 
scription of the jurisdiction. 

JUDICIAL CONFESSIONS. See 

Confessions ; Preliminary Examination. 

JUDICIAL CONVENTIONS. 

Agreements entered into in consequence 
of an order of court; aa, for example, 
entering into a bond on taking out a writ 
of sequestration. 6 Mart. La. n. s. 494. 

JUDICIAL DECISIONS. Die opin¬ 
ions or determinations of the judges in 
causes before them. Hale, Hist. Cr, Law 
88 ; Willes 600 ; 3 B. & Aid. 123 ; 1 H. Bla. 
63; 5 M. & S. 185. See DICTUM ; Judoe- 
Made Law ; Precedents. 

JUDICIAL DECLARATION. In 
Sootoh Law. The statement made by 
one of the parties to a suit, when judicially 
examined as to the particular facts on 
which the case rests. The term corre¬ 
sponds with admissions (g. v.) in English 
law. 

JUDICIAL DISCRETION. See Dis¬ 
cretion. 

JUDICIAL DOCUMENTS. The 
papers and proceedings which constitute or 
oecome part of the record of a litigation. 
They include the writs, pleadings, docu¬ 
mentary proofs, verdicts, inquisitions, judg¬ 
ment, and decrees incident to a cause or 
judicial proceeding. 

Inquisitions, examinations, depositions, 
affidavits, and other written papers, when 
they have become proofs of its proceedings 
and are found remaining on the files of a 
judicial court, are judioial documents. A 
deposition after being received and filed as 
such is a judicial document and can only 
be proved as such, and is not admissible as 
a written statement or confession of depo¬ 
nent. It cannot be received in part and 
excluded in part ; 27 Me. 308. 

Judicial documents are thus classified by 
Starkie: 1. Judgments, decrees, and ver¬ 
dicts. 2. Depositions, examinations, and 
inquisitions, taken in the course of a legal 
process. 8. Writs, warrants, pleadingB, 
bills, and answers, etc., which are incident 
to judicial proceedings. 

As to the admissibility and effect of such 
documents, see, generally, Stark. Ev. t 
Sharsw. ed. [816]. 

JUDICIAL DUTY. Within the mean¬ 
ing of a constitution, such a duty as legit¬ 
imately pertains to an officer in a depart¬ 
ment designated by the constitution a 
judicial. 110 Mo. 30. 

JUDIOIAL ETHICS] See Ethics, 
Legal. 

JUDICIAL FACTOR. In Sootoh 
Law. An administrator or steward ap¬ 
pointed by the court of session for the man¬ 
agement of an estate which for any reason 
is in cuatodia legis. See Erak. Pr. 258. 


JUDIOIAL FUNCTION. The exer¬ 
cise of the judioial faculty or office. 

The capacity to act in the specific way 
wliioh appertains to the judicial power, as 
one of the powers of government. 

The term is used to describe generally 
thoee modes of action which appertain to 
the judiolary as a department of organised 
government, and through and by means of 
which it accomplishes its purposes and ex¬ 
ercises its peculiar powers. 

JUDIOIAL LEGISLATION. See 

Judge-Made Law. 

JUDICIAL LIABILITY. See 

Jo doe ; 6 Am. Dec. 333. 

JUDIOIAL MORTGAGE. In Louis¬ 
iana. The lien resulting from judgments, 
whether these be rendered on contested 
cases, or by default, whether they be final 
or provisional, in favor of the person ob¬ 
taining them. 

JUDICIAL NOTICE. A term used 
to express the doctrine of the acceptance 
by a court for the purposes of the case, of 
the truth of certain notorious facta with¬ 
out requiring proof. 

The classes of facta of which judicial 
notioe will be taken are judicial, legisla¬ 
tive, political, historical, geographical, 
commercial, scientific, and artistic, in ad¬ 
dition to a wide range of matters arising 
in the ordinary course of Dature or the 
general current of human affairs which rest 
entirely upon acknowledged notoriety for 
their claims to judicial recognition ; Wade, 
Notioe 1408. 

If unacquainted with such fact, the court 
may refer to any person or any document 
or book of reference for his satisfaction in 
relation thereto; or may refuse to take 
judicial notice thereof unless and until the 
party railing upon him to take Ruch notice 
produces any such document or book of 
reference; Bteph, Ev. Art. 56. 

Courts will take judicial notice of leg¬ 
islative enactments—which are recog¬ 
nized as public acts within the state or ter¬ 
ritory in which the court is held; 20 Ind. 
83 ; 137 U. S. 214 ; 123 id. 1; 117 id. 401; 22 
U. S. App. 187 ; 9 How, 127; 7 Kan. 428 ; 
28 Tex. 452; 17 Md. 309 ; 13 Mich. 481; 16 
Cal. 220 ; 69 Me. 314 ; 41 N. J. L. 29 ; 43 La. 
Ann. 959 ; 80 Wis. 407 ; 75 Mo. 182 ; and of 
a private act when expressly recognized 
and amended by a public act; 6 Ill. App. 
157 ; of a long prevailing construction of a 
statute by executive officers; 29 L. R. A. 
(Fla.) 507; of the public statutes of the 
several states; 15 U. S. App. 382 ; of the 
statutes under which city improvements 
are made; 99 Cal. 17 (but not of a city 
ordinance ; 80 Md. 483); that a city is duly 
incorporated; 132 Ind. 189; of the cor¬ 
porate existence and names of the counties 
of a state ; 93 Ala. 888. 

A court takes judicial notice of its own 
action in the same cause ; 110 Mo. 850 ; or 
a state court of the decision of the supreme 
court of the United States settling the law 
of the same case ; 17 S. W. Rep. (Ky.) 287; 
of the aots of congress ; 70 Cal. 163; 30 
Ul. 279; 134 N. Y. 156; 83 Mo. 21 ; 28 Tex. 
452; 10 Ind. 536 ; 0 Wis. 89; 37 Tex. 13; 10 
Gratt. 284; of the rules and regulations of 
the principal departments of the govern¬ 
ment under express authority of an act of 
congress in whioh the public are interested; 
152 U. 8. 211; of aot9 of the executive in 
relation to declaring a guano island to be 
within the jurisdiction of the United 
States; 187 U. 8, 224; but not of regula¬ 
tions of the land office; 49 Fed. Rep. 54. 
The lower courts of the United States and 
thei supreme court, on appeal from their 
decisions, take judioial notioe of the con¬ 
stitution and Dublio laws of each of the 
states of the Union; 112 U. 8. 452; 114 id. 
318 ; 159 id. 657 ; of the laws of Pennsyl¬ 
vania existing prior to the constitution ; 6 
U. 8. App. 049. Without special enact¬ 
ment, the law merchant, governing the 
transfer of commercial paper by indorse¬ 
ment, will be notioed by the courts, where 
such law has not been abrogated by statute; 
41 N. J. L. 29; 13 Cl. A F. 787 ; 3C. B. 519 ; 
as will the general usage and customs of 
merchants; 91 U. 8. 87 (if they af* intel- 
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ligible without extrinsic proof; 23 Beav. 
870); military orders of a general charac¬ 
ter within the district in which the courts 
are held, when such orders affect judicial 
proceedings, and are issued by officers of 
recognized authority, will be noticed ; 20 
La. Ann. 141 ; 36 Tex. 141. In states where 
the oommon law has been adopted, it will 
be presumed that the same law prevails in 
a foreign state, unless otherwise proved ; 1 
Houst. 538; 28 Miss. 156 ; 23 Tex. 639 ; 80 
Ind. 185 ; 11 N. Y. 437 ; 39 Ala. 468 ; 28 Vt. 
776 ; but courts will in general refuse to 
notice a common-law rule different from 
their own ; 19 Mo. 84 ; 11 Ind. 331 ; and 
although the supreme court take judicial 
notioe of the laws of each state in the 
Union, yet courts of the several states, 
which are considered as foreign to one an¬ 
other, are not bound to take judicial notice 
of the laws of any other state ; 2 Freem. 
Judg. § 571. See Foreign Law. 

Judicial notice will be taken of the ex¬ 
istence and titles of all the sover ign 
powers in the civilized world which are 
recognized by the government of the 
United States, of their respective flags and 
seals of 6tate; 7 Wheat. 273, 335; L. R. 2 
Ch. App. 585 ; the status of sovereigns; 
[1894] 1 Q. B. 149 ; of the law of nations ; 14 
Wall. 170. 188; of foreign admiralty and 
maritime courts ; 4 Cra. 299, 434 ; and their 
notaries public; 8 Wheat. 326, 333 ; of a 
treaty with a foreign government; 17 U. S. 
App. 427 ; or with Indian tribes; 46 Fed. 
Rep. 363; 15 id. 489 ; 8 Wis. 709; of the 
date of the consummation of such treaties ; 

5 Minn. 78 ; 16 id. 525; of the laws and 
regulations of Mexico prior to the cession 
under the treaty of Guadalupe Hidalgo ; 
141 U. S. 546 ; of the accession of the chief 
executive of the nation, and of their 'own 
state or territory,his powers and privileges ; 
S3 Miss. 508 ; 5 Wis. 308 ; 34 Neb. 435 ; and 
the genuineness of his signature ; 4 Mart. 
La. 635 ; the heads of departments and 
principal officers of state ; 91 U. S. 37 ; and 
the public seal ; 2 Halst. 553 ; 3 Johns. 810 ; 
the election and resignation of a senator 
of the United States, or the appointment 
of a cabinet or foreign minister ; 91 U. S. 
37 ; 2 Rob. La. 466 ; marshals and sheriffs ; 
27 Ala. 17; 80 Wis. 150; and the genuine¬ 
ness of their signatures ; 10 Mart. La. 196 ; 
of the law regulating an officer’s fee ; 129 
Ind. 535 (but not their deputies ; 10 Ark. 
142); of courts of general jurisdiction, their 
judges ; 2 Ohio St. 223 ; 34 N. E. Rep. (Ind.) 
613; their seals, regular terms, rules, and 
m axims in the administration of justice 
and course of proceeding ; 10 Pick. 470 ; 17 
Ala. 229. The supreme court, on appeal 
from the circuit court, takes judicial notice 
of the dayB of general public elections of 
members of the legislature, and of mem¬ 
bers of the constitutional convention of a 
state, as well as of the time of the com¬ 
mencement of its sitting, and the date 
when its acts take effect; 159 U. S. 651 ; 
see 91 id. 37 ; 6 Wall. 499 ; 117 U. S. 401. 
Courts take judicial notice that primary 
elections are an essential part of our politi¬ 
cal system ; 125 Ind. 207 ; see 135 ia. 526; 
of public proclamation of war and peace 
and special days of fast and thanksgiving ; 
4 Md. 409 ; 110 Mo. 286; see 51 Fed. Rep. 
260 • of the public proclamations of pardon 
and amnes%t; 145 U. S. 546 ; of the sittings 
of congress and also of their own state and 
territorial legislatures and their established 
and usual course of proceeding, and the 
privileges of the members, but not the 
transactions on the journals ; 18 Wall. 154 ; 
45 Ill. 119 ; 8 Ind. 156 ; 14 Bush 284 ; contra 
(as to the journals), 48 Ala. 115 ; 13 Mich. 
481. The English courts have refused to 
take notioe of journals of the house of com¬ 
mons ; Hob. 109 ; but they take notice of 
the privileges of the house : 9 Ad. A E. 
107 ; 4 Jut. 70 ; 3 P. A D. 830 : and of its 
standing orders ; L. R. 2 Eq. 864. 

Courts will take judicial notioe of the 
general geographical features of their own 
country, or state, and of their judicial dis¬ 
trict, as to the existence and location of 
its principal mountains, rivers, and cities; 
27 Ind. 238 ; 128 id. 555 ; 183 id. 178 ; 40 
N. H. 420 ; 181 N. Y. 617 ; 141 IlL 469 ; 7 


C. C. App. 444 ; 09 Cal. 577 ; 19 U. 8. App. 
266 ; 121 Pa. 109 ; 57 Ark. 859 ; 86 Ala. 8$; 
150 Mass. 221; and that certain places con¬ 
stitute the chief cities or commercial cen¬ 
tres of a state ; 83 Tex. 650 ; and of the 
geographical position and distances of for¬ 
eign countries and cities in so far as the 
same may be fairly presumed to be within 
the knowledge of most persons of ordinary 
intelligence and education within the state 
or district in which the court is held ; 91 
U. 8. 37 ; and see 58 Fed. Rep. 729 ; and of 
the boundaries of the several states and 
judicial districts; 01 U. 8. 87; of the 
territorial extent of the jurisdiction and 
sovereignty exercised de facto by their own 
government; 137 U. 8.214; 117 id. 401; that 
the districts into which the United States 
are divided for revenue purposes have de¬ 
fined geographical boundaries ; 104 id. 41. 

The state courts will take judicial notice 
of the local political divisions of their own 
state into counties, cities, townships, and 
the like ; 40 N. H. 420 ; 22 Me. 453 ; of the 
population of cities and towns according 
to the census reports ; 8 Ind. App. 399 ; 
94 Ill. 430 ; 64 Cal. 87 ; 81 Wis. 440 ; 133 
Ind. 178 ; and of the length of time ordi¬ 
narily required to complete an enumeration 
of the inhabitants of a state; 135 N. Y, 
473 ; of their relative positions but not of 
their boundaries, further than described 
in public statutes; 39 Me. 263 ; 28 Ind. 
429 ; 19 Ia. 319. As to geographical facts, 
see 10 Abb. N. C. 116. 

Judicial notice is also taken of any mat¬ 
ters of publio history affecting the whole 
people, and also public matterB affecting 
the government of the nation, or of their 
own particular state or district ; 16 How. 
416 ; 91 U. S. 87 ; 56 N. J. L. 696 ; 147 Ill. 
66 ; 1 Abb. 169 ; 67 Ga. 260 ; 50 Ala. 537 ; 
13 Ct. Cl. 117 ; 64 Ind. 553 ; 2 Cal. 183 ; but 
see 28 Tex. 294 ; 6 Heisk. 202 ; of the gen¬ 
eral facts of natural history ; 5 C. C. App. 
859 ; 55 Fed. Rep. 964 ; of the rules of 
arithmetic ; 97 Ala. 159 ; of legal weights 
aud measures ; 4 Tenn. 314 ; and coins ; 5 
M’Lean 23 ; 10 Ind. 36 ; the character of 
the general circulating medium, and the 

S ublic language in reference to it ; 8 
[onr. 149 ; but not the current value of 
the notes of a bank at any particular time; 
40 Ala. 391 ; of the custom of the road as 
to passing to the right or left; 8 C. A P. 
104 ; and of the sea, if general and noto¬ 
rious ; L. R. 3 P. C. 44 ; and the United 
States courts especially take judicial 
notice of the ports ana waters of the 
United States, in which the tide ebbs and 
flows ; 91 U. S. 37. 

Of all things which must have happened 
according to the ordinary course of nature; 
as the coincidence of days of the week 
with those of the month ; 97 Ala. 647 ; 
6 Ind. App. 97 ; 84 Me. Ill ; the ordinary 
limitation of human life as to age ; 97 Ala. 
159 ; of the average height of a man ; 23 
N. E. Rep. (N. Y.) 9; of the Carlisle Tables 
in estimating the probable length of life; 
151 U. 8. 463 ; of the period of gestation ; 
2 East 202 ; the course of time of the heav¬ 
enly bodies ; 6 Ohio Cir. Ct. R. 230 f 61 
Cal. 404 ; 47 Conn. 179 ; 55 Md. 11 ; the 
mutation of seasons, .and their general re¬ 
lations to the maturity of crops ; 91 U. S. 
87 ; of the meaning of words in the ver¬ 
nacular language, but not of catch-words, 
technical, local, or slang expressions ; 20 
Pick. 206 ; 15 Md. 276 ; 107 Cal. 187 ; 3 N. 
Dak. 407 (although formerly the local use 
of language was noticed ; 11 M. AW. 295 ; 
1 Bui. 174 ; Rolle, Abr. Court C, 6, 7 ; 12 
Q, B. 624) ; such ordinary abbreviations as 
by common use may be regarded as uni¬ 
versally understood ; as abbreviations of 
Christian names, and the like ; 91 U. S. 37 ; 
37 Ala. 210; 13 Mo. 89; 54 N. W. Rep. 
(N. Dak.) 404; but not those which are in 
any degree doubtful or difficult of inter¬ 
pretation ; 8 Tex. 205. 

Tliat railroad passenger trains are oper¬ 
ated to carry passengers for hire ; 32 U. S. 
App. 182, tliat a street railway company is a 
common carrier of passengers ; 65 Conn. 
201 ; that two railroads touching the same 
points are parallel and competing lines ; 
72 Tex. 404; of notorious customs of rail¬ 


road companies regarding passengers and 
freight ; 82 Ia. 812 ; 13 U. 8. App. 188 ; 
that telegraph lines are necessary to the 
operation of railroadH ; 138 Ind. 69 ; of the 
relation between the conductor and brake- 
man of a freight train ; 111 N. C. 482 ; of 
the duty of passenger conductors to enter 
and leave their trains while in motion ; 
102 Mich. 289. 

Tliat the attendants of a church are not 
limited to its members ; 101 Mass. 269 ; that 
many unincorporated church societies have 
been in existence ; 158 111. 631 ; of the con¬ 
tents of the Bible and the general doctrines 
maintained by different religious sects ; 76 
Wis. 177 ; 18 R. I, 258 ; but see 16 Kan. 192 ; 
31 Barb. 49. 

And, finally, all such matters as may be 
considered as within the common expe¬ 
rience or knowledge of all men ; 28 Ala. 
83; as, that natural gas is a dangerous 
agency ; 128 Ind. 555 ; out that it will not 
explode spontaneously without some other 
agency acting upon it ; id. 335 ; that leaks 
occurring in gas pipes require immediate 
repair ; 140 Ind. 107 ; that horses well 
broken and kind will take fright at a 
moving vehicle drawn by an invisible 
motor ; 56 N. J. L.696 ; that cattle in Texas 
are infected with a microbe or germ of the 
Texas or Spanish fever, which can be com¬ 
municated to other cattle : 126 Mo. 168 ; of 
the objectionable character of an under¬ 
taker’s establishment, in a residential por¬ 
tion of a city ; 139 N. Y. 93 ; of the ordi¬ 
nary duties of a bank cashier ; 31 Fed. Rep. 
697; that beer is a fermented liquor: 44 
Mo. App. 81 ; 2 Tex. Civ. App. 296 ; 54 Fed. 
Rep. 188 ; 44 id. 488 ; that whiskey is an 
intoxicating drink, as is also a whiskey- 
cocktail ; 75 id. 057 ; that the selling of a 
proprietary medicine depends less on its 
merits than upon advertising ;57 Fed. Rep. 
863 ; that hoppers with chutes beneath 
them are used for many different purposes; 
159 U. S. 011. 

It has been said that the courts should 
exercise this power with caution. Care 
must be taken that the requisite notoriety 
exists. Every reasonable doubt upon the 
subject should be solved promptly in the 
negative ; perSwayne, J., in 91 u. S. 43. 
In that case the court took judicial notice, 
in a patent case, of the principle of opera¬ 
tion of an ice-cream freezer, and the sub¬ 
ject of judicial notice was there fully dis¬ 
cussed. 

See, generally, 2 Cent. L. J. 393, 409 ; 3 
id. 364 ; 14 id. 114, 125 ; 5 So. L. Rev. n. s. 
214 ; Wade, Notice §§ 1403, 1417 ; and see 

3 Harv. L. Rev. 285; Eliott, General Prac¬ 
tice^ 182,188,408, 426 ; Thompson, Trials ; 

4 L. R. A. 33 ; 24 Am. L. Reg. 553 ; 28 id. 
193, 321, 449 ; 3 Field, Lawy. Br. 248 ; Rob. 
Pat. § 1009. 

JUDICIAL OFFICE. A term used 
to define qualifications of additional mem¬ 
bers of the judicial committee of the Privy 
Council ( q . v.) provided for by 34 A 85 Viet, 
c. 91. By the later acts the phrase “ high 
judicial office ’’ is defined to mean the office 
of Lord Chancellor of Great Britain or Ire¬ 
land, judge of the high courts in England 
or Ireland, judge of the court of appeal 
of England, judge of the court of session 
in Scotland, paid judge of the judicial com¬ 
mittee, lord of appeal in ordinary, or mem¬ 
ber of the judicial committee. 39 A 40 
Viet. c. 59, § 25 ; 50 A 51 Viet. c. 70, § 5. 

JUDICIAL POWER. The authority 
vested in the judges. 

The authority exercised by that depart¬ 
ment of government which is charged with 
the declaration of what the law is and its 
construction so far as it is written law. 

The power to construe and expound the 
law as distinguished from the legislative 
and executive functions. 

The use of the term judicial power in 
sec. 2, Art. HI. of the Constitution of the 
United States furnished an occasion to Mr. 
Justice Miller for a oomment upon the dif¬ 
ficulty of defining the term ; he says, “ It 
will not do to answer that it is the power 
exercised by the courte, because one of the 
very things to be determined is what power 
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they may exercise. It is. indeed, very dif¬ 
ficult to find any exact definition made to 
hand. It is not to be found in any of the 
old treatise's, or any of the old English 
authorities or judicial decisions, for a very 
obvious reason. While in a general way 
it may bo true that they had this division 
between legislative and judioial power, yet 
their legislature was, nevertheless, in the 
habit of exercising a very large part of the 
latter. The house of lords was often the 
xmrt of appeals; and parliament was in 
the habit of passing bills of attainder as 
well as enacting convictions for treason 
and other crimes. 

*• Judicial power is, perhape, better de¬ 
fined in some of the reports of our own 
courts than in any other place, and es¬ 
pecially so in the Supreme Court of the 
United States, because it has more often 
been the subject of comment there, and its 
consideration more frequently necessary 
to the determination of questions arising 
in that court than anywhere else. It is the 
power of a court to decide and pronounce 
a judgment and carry ll into effect between 
persons and parties who bring a case before 
it for decision.*’ Miller. Const. U. S. 314. 

Another writer directs attention to the 
absence of a real and just boundary line 
between judicial and legislative power in 
the early English jurisprudence. “ In the 
early ages of the English system, however, 
the line between the judiciary and the leg¬ 
islature was not distinctly marked, and 
Parliament, consisting of one great cham¬ 
ber, in which sat both lords and commons, 
not only made but also interpreted the 
laws. Bnt it has now long been settled in 
England that the interpretation of statute 
law belongs to the judiciary alone, and in 
this country they nave claimed and ob¬ 
tained an equal control over the construc¬ 
tion of constitutional previsions.’' Sedg. 
Const. L. 18. 

“ The power conferred upon courts in the 
strict sense of that term ; courts that com¬ 
pose one of the great departments of the 
government ; and not power in its judicial 
nature, or quasi judicial, invested from 
time to time in individuals, separately or 
collectively, for a particular purpose and 
limited time.” 1 Blatch. 635 ; 65 Barb. 
444, 448. 

“ Judicial power is never exercised for 
the purpose of giving effect to the will of 
the judge: always for the purpose of giving 
effect to the will of the legislature ; or, in 
other words, to the will of the law.” 9 
Wheat. 738. 

Nevertheless, leaving out of question the 
greater necessity of real definition and 
separation of the legislative and judicial 
power in American constitutional law there 
is a distinction between judicial power and 
political power which was fully recognized 
m English law, continues to be so in 
American law, and is entirely independent 
of the case growing out of the constitu¬ 
tional delimitation and separation of the 
three powers of government. 

The distinction between judicial and 
political questions was fully considered 
in Penn y. Lord Baltimore, 1 Ves. Sen. 
444, and it was held by Lord Hardwicke, 
L. C., that while the dispute as to original 
boundaries between provinces was a politi¬ 
cal question to be determined by the king 
and council, yet where the case arose under 
an agreement between the parties it was a 
judicial question. 

In The Nabob of Carnatic v. East Indu 
Co. (1 Ves. Jr. 371) a plea that the defend¬ 
ant was invested with sovereign powers, 
and therefore not answerable with respect 
to the exercise of them in a court of jus¬ 
tice, was overruled; but after the case 
came to hearing the bill was dismissed upon 
the ground that the case involved a treaty 
between persons acting as independent 
Btates, and the circumstance that the de¬ 
fendants were subjects merely with rela¬ 
tion to England liad nothing to do with the 
matter which was not a subject of private 
municipal jurisdiction ; 2 vt 56. 

The Cherokee nation was held to be a 
state but not a foreign state in the sense 
Of the constitution, and therefore could not 


maintain an action against tlie state of 
Georgia in the courts or the United States ; 
0 Pet. 1. In this case Chief Justice Mar¬ 
shall said that the propriety of interposition 
by the court to control the state legislature 
4 ‘ savors too muoh of the exercise of politi¬ 
cal power to be within the province of the 
judioial department.” Mr Justice Thomp¬ 
son in a dissenting opinion which upheld 
the jurisdiction was careful to say, * 4 1 do 
not claim for this court the exercise of 


jurisdiction upon any matter properly fol¬ 
lowing under the denomination or political 
power, and again I do not claim as be¬ 
longing to the judiciary tlio exercise of 
political power. That belongs to another 
OranoU or the government. The protection 
and enforcement of many rights secured 
by treaties most certainly do not belong 
to the judiciary. It is only where the 
rights of persons or property are involved, 
and when such rights can be presented 
under some judicial form of proceedings, 
that oourts of justice can interpose relief.” 
5 Pet. 51. See also 4 Dali. 4. 

It was very earnestly discussed in one of 
the early oases concerning the boundary 
between two states, whether the jurisdic¬ 
tion in such cases, now so well established, 
was included in the judicial power as under¬ 
stood by the constitution of the United 
States, and it was held that although the 
constitution did not in terms extend the 
judicial power to all controversies between 
two or more states, yet it in terms excluded 
none, whatever might be their nature or 
object; 12 Pet. 657. In this case the court 
recognized the distinction between political 
and civil controversies and held that the 
case in question was the latter because it 
depended first upon a fact, and second upon 
the question whether an agreement be¬ 
tween the states was void or valid, both 
of these presenting not a political but a 
judicial controversy. And it was said that 
where there was submission by sovereigns 
or states of a controversy between them, 
from that moment the question ceased to 
be a political one but comes immediately 
within the judioial power for determina¬ 
tion by a court. 

In Georgia v. Stanton (6 Wall. 50, 71) it 
was said that the distinction between judi¬ 
cial and political power is so generally ac¬ 
knowledged in the jurisprudence both of 
England and of this country that we need 
do no more than refer to some of the au¬ 
thorities on the subject. The suit invoked 
the power of the court to restrain the Secre¬ 
tary of War and his subordinates from exe¬ 
cuting acts of congress which, it was al¬ 
leged, would annul and abolish the existing 
state government. Iu refusing tlie injunc¬ 
tion the court said that it could hardly be 
denied that the case called for the judgment 
of the court upon political questions and 
upon rights, not of persons or property, 
but of a political character. “ For the 
rights for the protection of which our 
authority is invoked, are the rights of 
sovereignty, of political jurisdiction, of 
government, of corporate existence as a 
state, with all its constitutional powers and 
privileges. No case of private rights or 
private property infringed, or in danger of 
actual or threatened infringement, is pre¬ 
sented by the bill, in judicial form, for the 
judgment of the court.” 6 Wall. 77. 

The separation of the three departments 
among which, in modem systems, the 
sovereign powers of government are dis¬ 
tributed, and to some extent the difficulty 
involved in the effort to distribute those 
powers, are discussed in the title Executive 
fower, which, with the title Legislative 
Power, should be read and referred to in 
connection with the present title. 


Separation of powers, though generally adopted, 
does not always rent upon a constitutional basis. 
Whether It does or does not do bo affects very ma¬ 
terially the Judicial power with respect to its stabil¬ 
ity and Independence. Io England, not only the 
supreme legislative authority, but the power of 
deciding upon the constitutionality of Its acts. Is 
vested In parliament, there being no fundamental 
law (n the nature of a written constitution to which 
that body must conform. The plirase English con¬ 
stitution Is one of constant use, and there Is, un¬ 
doubtedly, a body of fundamental principles which 
are recognized as having been Anally accepted as In¬ 
violable and which are grouped under that name. 


A recent writer says that it ” Is made up of certain 
views which have been read out of or read Into Eng¬ 
lish history and embodied In certain governmental 
acts,”—“ It la In a large part a mailer of theory and 
opinion,” ami ” the substance of Itmav be summed 
up In one senteoco. All the powers or government 
are in the hands of parliament.” Macy, Enc. Const. 
U.H. 

Practically modem opinion Is undivided as to this 
omnipotence of parliament, and under no form of 
law can Its action be restrained or reviewed. Such 
restraint as ie Imposed upon It Is a moral one which 
exists only in tne potency of certain principles 
which. In tne United States, have been crystallized 
Into constitutional safeguards, while in England 
they remain, as it were. In solution, affecting, how¬ 
ever, and giving form and tone to the government 
and the body politic. The highest judicial power 
In England Is subordinate to tho legislative power, 
and bound to obey any law that parliament may 

r s, although It may, in the opinion of the court, 
In conflict with the principles of Mngna Charts, 
or the Petition of Rights. Taney, C. J., in 117 U. 8. 
600, appendix. 

It is doubtless true that the parliament could, 
as a matter of law, abolish all courts and assume 
toltaelf the administration of justice, but even in 
that case there would still exist the judicial power 
now administered by courts, and it would be equally 
distinct as now from the legislative function, even If 
both were exercised by the same agency of govern¬ 
ment, 

The French constitution of Sept. 3, 1701 (the first 
written constitution In Europe), recited that the ju¬ 
dicial power cadnot Id aoy cose be exercised by the 
legislative body or by the king, and that tribunals 
cannot Interfere with the exercise of the legislative 
power nor suspend the execution of the laws, nor 
encroach upon administrative functions, nor cite 
any administrators to appear before them on ac¬ 
count of their functions. This comprehensive limi¬ 
tation la attributed by a thoughtful writer on this 
subject to the French historical associations, which 
were hostile to any judicial competeucy to criticise 
legislation for unconstitutionally. It Is to this In¬ 
fluence that the writer referred to attributes the 
different views on this subject which are found in 
the French constitution referred to and that of the 
United States. Coze, Jud. Pow. 7b. From a historical 
review on the subject the author lost cited concludes 
that in France long before VTtf7 the French judicial 
power had been used to declare legislation to be void 
because contrary to the views of right entertained 
by the court; and that, by the further contrast to 
American views, the judicial power in question ex¬ 
isted uoder an unwritten constitution and was ex¬ 
pressly prohibited under a subsequent written con¬ 
stitution. 


Under the Swiss constitution the federal govern¬ 
ment Is organized to some extent upon the idea of 
the separation of powers; but as it has been observed, 
” the separation of powers is Dot very strictly ob¬ 
served between the federal assembly and the federal 
council, nor indeed . . . between the judicial author¬ 
ity and the political federal authorities; ” Adams 
and Cunningham on the Swiss Confederation 48. 
The Swiss federal tribunal is bound by all laws 
passed by the federal assembly without qualifica¬ 
tion ; which is not competent to decide whether the 
federal law be constitutional or unconstitutional; 
this Is declared not to be a judicial question, nor is 
it such a question whether a constitution or a law 
of a canton contains anything contrary to the con¬ 
stitution of the confederation, such a question is 
extra-judicial and is decided by the federal as¬ 
sembly; Vincent, Swiss Government 84,142. Another 
writer says that the Swiss federal court, although 
Instituted in Imitation of the American, differs from 
it In an essential point, while in the United States 
Judicial power alone extends to declaring a law un¬ 
constitutional, uoder the Swiss constitution some 
points of cantonal law are reserved and the federal 
legislature Is made the sole judge of its own powers 
and the authorized Interpreter of the constitution ; 
1 Bryce, Am. Com. 254. 

In Germany It is said that the law of a state must 
yield in cose of conflict between it and constitutional 
Law of the empire, and that the judicial tribunal 
must decide between them, but that It was uncer¬ 
tain whether such tribunal can decide upon a ques¬ 
tion of the constitutionality of a law of tne empire ; 
Coxe, JudL Pow. 96. 

In Canada It la said that the supreme court and 
the privy council In England have concurred In rec¬ 
ognizing the rights of provincial courts to pass 
upon the constitutionality of the laws enacted by 
the provincial legislatures and the Dominion parlia¬ 
ment; Doutre, Const, of Canada, preface. 

For an extended historical commentary on pre¬ 
vious systems of law, with respect to the limitations 
of judicial power in passing upon the validity or 
effect of legislation, see Coxe, Jud. Pow. pt. 1. 


The English doctrine of the absolute in¬ 
violability of a legislative act never did 
acquire a footing in this country. It was 
repudiated by James Otis nearly a quarter 
of a century before the framing of the 
American constitution! Be contended be¬ 
fore the superior court of judicature for 
the province of Massachusetts, that the 
validity of statutes must be determined by 
oourts of justice. This doctrine after¬ 
wards became the principle of American 
constitutional law. Before 1787, the colo¬ 
nial oourts refused to grant writs of assist¬ 
ance, ou the ground that general writs of 
assistance were unconstitutional ; Quin. 
504; and see 1 Bay 252, where an act passed 
by tlie colonial legislature was ■ declared 
void ; Mart. (N. C.) 49. Judicial questions 
of a national character were, under the 
confederation, determined by a court; 
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Articles of Confederation, Art. 9 ; and the 
framers of the constitution ordained and 
established a judicary as a necessary de¬ 
partment, and used in it the phrase judicial 
power as one well understood and not need¬ 
ing definition in the instrument itself. 

Federalist, Noe. 23, 28, 80, 81; 8 Elliott’s 
Deb. 142, 143. 

It is the settled law in this country that 
the judicial power extends to and includes 
the determination of the constitutionality 
and validity of legislative acts, although 
the propriety of this conclusion is still 
sometimes challenged. For a discussion 
of the subject, its history, and the authori¬ 
ties, see Constitutional. 

But a court has no power to declare a 
duly enacted Btatute unconstitutional sim¬ 
ply because it may seem to the court that 
such legislation does not conform to the 
general theory upon which the government 
is founded ; 51 Fed. Rep. 774. 

The constitution of the United States de¬ 
clares that “the judicial power of the 
United States shall be vested in one supreme 
Tourt, and in such inferior courts as the 
congress may from time to time ordain 
and establish.” Art. 3, s. 1. 

It has been remarked that the essential 
character of its judiciary is a distinct recog¬ 
nition by the constitution of the nationality 
of the federal government; Pom. Const. 
L. § 108. 

By the constitutions of the several states, 
the judicial power is vested in such courts 
as are enumerated in eqch respectively. 
See the articles on the several states. 
There is nothing in the constitution of the 
United States to forbid or prevent the legis¬ 
lature of a state from exercising judicial 
functions; 2 Pet. 413 ; but even in the 
absence of special limitations in the state 
constitutions, legislatures cannot exercise 
powers in their nature essentially judicial ; 
13 N. Y. 391. The different classes of 
power have been apportioned to different 
departments, and as all derive their 
authority from the same instrument, there 
is an implied exclusion of each department 
from exercising the functions conferred 
upon the others ; Cooley, Const. Lim. 106. 
The legislative power cannot from its 
nature be assimilated to the judicial; the 
law is made by the one, and applied by the 
other ; 1 N. H. 204 ; 11 Pa. 494 ; 19 Ill. 282 ; 
1 Ohio St. 81; 13 N. Y. 391 ; 54 N. J. L. 
288 ; 29 Fla. 1. In the oft-repeated phrase 
of Chief Justice Marshall, “ the legislature 
makes, the executive executes, and the 
judioiary construes, the law.” 10 'Wheat. 
1, 46. 

Two capital distinctions have been noted 
between the judicial power in England and 
in the United States,—the first grows out 
of the existence in the latter country of a 
written constitution restricting the power 
of the legislature, from which springs the 
duty of the courts to declare invalid any 
act which is expressly prohibited by or 
which iB not authorized by the constitution, 
either expressly or by implication. The 
other results from the power of construc¬ 
tion imposed upon the American judge by 
the brevity of the constitution. Continu¬ 
ing the last thought, it is said : 

“ Th« words of that Instrument are general, lay¬ 
ing down a few Large principles. The cases which 
will arise as to the construction of these genera) 
words cannot be foreseen until they arise. When 
the? do arise t he generality of the words leaven open 
to the interpreting judges a far wider field than is 
afforded by ordinary statutes, which, since they 
treat of one particular subject, contain enactments 
comparatively minute and precise. Hence, al¬ 
though the duty of a court la only to Interpret, the 
considerations affecting interpretations are more 
numerous than (n the case of ordinary statutes, 
more delicate, larger in their reach and scope. 
They sometimes need the exercise not merely of 
legal acumen and Judicial fairness but of a compre¬ 
hension of the nature and methods of government 
which one does not demand from the European 
judge who walks In the narrow path traced for him 
by ordinary statute*. It is therefore hardly an ex¬ 
aggeration to say (hat the American constitution, 
as Tt now stands, with the mass of fringing decisions 
which explain it. Is a far more oomplete and finished 
Instrument than it was when it came fire-new from 
the hands of the Convention. It Is not merely their 
work but the work of the Judges, and most of all one 
man, the great Chief Justice MaiahalL” Bryce, Am. 
Com. 

The American system of leaving consti¬ 


tutional questions to be settled by the courts 
is considered by the author q uoted to secure 
very great advantages over the theory which 
was advanced at the time of the formation 
of the federal govern ment of subjecting the 
acts of the state legislature to the veto of con¬ 
gress. The result is, as he puts it, that “ the 
court does not go to meet the question ; it 
waits for the question to come to it. When 
the court acts, it acts at the instance of 
a party, sometimes the plaintiff or the de¬ 
fendant may be the national government 
or a state government, but far more fre¬ 
quently both are private persons, seeking 
to enforce or defend their private rights. 
He illustrates this by the fact that the 
doctrine of Fletcher v . Peck, 9 Cra. 87, that 
a repeal of a grant by the state to an indi¬ 
vidual impairs the obligation of the con¬ 
tract, was determined in an action between 
individuals, the result being that the decis¬ 
ion upon the validity of the action of the 
state is relieved from those opinions which 
might affect its determination, if the state 
itself were a party ; 1 Bryce, Am. Com. 252. 
A more far-reaching case which might be 
used as an illustration is the Dartmouth 
College Case, 4 Wheat. 518, in which an 
action between an individual and a private 
corporation, resulted in placing upon the 
Btates a limitation of power second to few 
if any contained in their constitutions. 

Under the American constitutional sys¬ 
tem, there is to be found no force more 
potent, effective, and far-reaching than 
this power of constitutional construction 
which is now unquestionably vested in the 
courts. Through it the judicial power, in a 
way, approaches much more nearly to the 
absolute ultimate authority of the English 
Parliament than does the legislative power. 
It has recently been said: “ We proceed 
upon the theory that our constitution is 
written : and in our written constitutions, 
state and national, we have provided courts 
for the purpose of passing upon the laws 
enacted by the legislatures and determin¬ 
ing their constitutionality. We do not 
know, therefore, whether a governmental 
act is valid or not until a court of compe¬ 
tent jurisdiction has passed upon it. We 
depend upon our courts to tell us what our 
constitution means. Our real constitutions 
are thus found not wholly in the written 
documents bearing the name, but in the 
decisions of the supreme court of the 
United States and in those of the highest 
cfourts in the various states. The study of 
the American constitution is in large part, 
from beginning to end, a study of judicial 
decisions.” Macy, Eng. Const. 89. 

Mr, Bryce considers it a weak point in the 
federal constitution that a decision of the 
supreme court may be obtained in reversal 
of a former one by the appointment of 
judges to fill vacancies favorable to such 
reversal, or in case there be no vacancy, by 
the joint action of congress and the execu¬ 
tive in increasing the number of judges. 
Of the former method, he instances the 
Legal Tender Cases, 1 Am. Const. 264, 269, 
297. This reference served to put in a 
very definite form the somewhat wide¬ 
spread impression that appointments of 
judges were made for the purpose of revers¬ 
ing the previous decision of the court. The 
possibility of such action in any case by the 
executive is so serious a contingency that 
this particular charge baa been recently 
made the subject of critical examination 
by Senator Hoar, whose brother was then 
attorney general of the United States. His 
pamphlet is a valuable historical document, 
and shows by the dates that the appoint¬ 
ments in question were made prior to the 
decision, and from the testimony of mem¬ 
bers of the cabinet, that they had been 
agreed upon long before, neither the presi¬ 
dent nor any member of the cabinet having 
any knowledge as to the probable decision ; 
see 5 Am. L&wy, 4. 

The fact that the suggestion of any motive 
In the appointment or judges has so rarely 
been made may be considered strong evi¬ 
dence that the danger alluded to is not a 
serious one. But even if it were, it is a 
danger necessarily inoident to nil human 
institutions. No system of checks and bal¬ 


ances has ever been devised, and probably 
none ever will be, so perfect as to dispense 
with the need of integrity and good faith 
in the administration of government. 

It may be noted here, as already stated 
under Constitutional, that Chief Justice 
Gibson, in 12 S. A R. 345 (1825). ably con¬ 
tended, after the decision in Marbury t\ 
Madison, 1 Cra. 176, that a stale court is 
bound to execute an act repugnant to the 
constitution of a particular state, but not 
one repugnant to the federal constitution ; 
though in 2 Pa. 281, he said to counsel that 
he had modified Iris opinion on this subject. 

A state legislature cannot annul the 
judgments nor determine the jurisdiction 
of the courts of the United States ; 5 Cra. 
115; 2 Dali. 410; nor authoritatively de¬ 
clare what the law is or has been, but what 
it shall be ; 2 Cra. 272 ; 4 Pick. 23 ; 3 Mart. 
La. 248 ; 10 id. 1 ; 3 Mart. La. n. s. 551 ; 5 
id. 519. 

Congress cannot interfere with or control 
state courts except in so far as the federal 
courts have appellate jurisdiction. 

Congress cannot without the consent of 
the state constrain the state courts to en¬ 
tertain or act upon applications for naturali¬ 
zation ; 32 Atl. Rep. (N. J.) 743, 

The judioial powers of the United States, 
first under the constitution as originally 
adopted, extended to cases “ between a state 
and citizens of another state,” but the very 
early case of C hish olm v. Georgia, 2 Dali. 
419, in which the plaintiff as executor 
brought an action of assumpsit against the 
state, whioh was sustained by tne court, 
resulted in the adoption of the 11th amend¬ 
ment. As a consequence it was held that 
cases past or present in which the state was 
a party were removed from the jurisdiction 
of the court; 3 Dallas 378; but the mere 
fact that a state may be interested does not 
oust the jurisdiction ; 9 Wheat. 738; in a 
comparatively late case the soundness of 
the opinion in the case of Chisholm v. 
Georgia was doubted, the suggestion being 
that the clause of the constitution giving 
jurisdiction in such cases was properly lim¬ 
ited to oases cognizable in the courts of & 
state or suits by a state against citizens of 
another state ; 134 U. S. 1. The grant of 
judicial power in all cases in law and 
equity, eto., was held not to authorize a 
writ of error in the oirouit court of the 
Distriot of Columbia in a criminal case ; 3 
Cra. 159 ; hut this provision is held gener¬ 
ally to include onminal as well as civil 
proceedings, and the power so vested in the 
federal oourts is independent of the judici¬ 
ary of the states ; 100 U. S. 257. 

In the United States v . Smith (1 South. 
N. J. 33) the action was to recover a pen¬ 
alty under the provisions of an act of 
congress. The question was raised by plea 
whether under the act jurisdiction would 
properly be given to a state court. A 
demurrer to tne plea was overruled, and in 
a dissenting opinion Southard, J., discusses 
at length the question, what is the judicial 
power of the United States. 

The distinctive features which charac¬ 
terize the three £reat departments of 
government are in the main easily recog¬ 
nized. There is little difficulty in deter¬ 
mining whether a power is judicial or ex¬ 
ecutive, and the questions arising with 
respeot to those distinctions result not so 
much from inherent djflloulty in the sub- 
jeot as from a tendency in modern consti¬ 
tutions and legislation to confuse the 
functions of the two departments in the 
classes of oases of which illustrations have 
been already cited. So it may be said that 
ordinarily there ought to be little difficulty 
in distinguishing legislative and judicial 
powers. Properly understood, the two 
funotions are entirely different, and yet 
there are points of contact from which 
spring disputed cases, such, for example, as 
tne regulation of procedure, the application 
of rules of evidenoe, the attempt to regu¬ 
late judioial discretion, and many others. 
This may involve, on the one hand, an un¬ 
constitutional delegation of legislative 
power, or, on the other, the assumption by 
the legislature of some portion of the 
authority whioh belongs to the oourts. The 
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oami in which it is h question whether a 
cortAin jvwer is legislative or judicial are 
mainly considered under the title of Leoia- 
i.aTIVK Power, to which reference should 
be matte. As n reason why there is natur¬ 
ally found much debatable ground bet ween 
the judiciary and the legislature, it has 
been suggested that: 

•• In most countries the courts have 
grown out of the legislature : or rather, the 
sovereign bodv. which, like parliament, 
was originally \>oth a law and a legislature, 
has delivered over most of its judicial 
duties to other persons, while retaining 
some few to be still exercised by itself. 1 ’ 1 
Bryce, Amer. Com. 235. The author just 
quoted enumerates the points in which 
America has followed the English practice. 
There are no separate administrative tribu¬ 
nals. but officials are sued or indicted in 
the regular courts: judges are secure in 
their tenure ; judicial proceedings are rec¬ 
ognized in law and not set aside by a 
statute within the competence of the legis¬ 
lature. He considers that America has im¬ 
proved on England in forbidding the legis¬ 
lature to exercise the powers of a criminal 
court, bv acts of attainder,etc., and stands 
behind 'England in continuing to use a 
legislative body as a court of impeachment, 
the trial of disputed election cases by com¬ 
mittees, and the disposition of public fran¬ 
chises, or the appropriation of private 
property, bv legislative rather than judicial 
methods. Thus three pieces of ground de¬ 
batable between the legislature and the 
judiciary, which all originally belonged to 
the legislature, and in America still do, 
have been in England made the subject of 
judicial power and method; id. 235-6. 
The judicial power extends to and includes 
only such acts as are in their nature judi¬ 
cial. Upon judges, as such, no functions 
can be impost except those of a judicial 
nature.” 118 Ind. 83. 

It is not a judicial function to entertain 
appeals from county commissioners upon 
the propriety of annexing territory to a city, 
and the act authorizing such appeals is 
invalid ; 71 Fed. Rep. 443 ; nor to make an 
arrangement for the business intercourse 
of common carriers such as in the opinion 
of the court they ought to make for them¬ 
selves ; 46 Neb. 682 ; nor to prevent the 
submission to the people, as directed by the 
legislature, of a question involving an 
amendment to the constitution, by enjoin¬ 
ing the secretary of state from certifying a 
question ; 68 N. W. Rep. (S. D.) 202. 

An act authorizing a court to appoint a 
municipal board of review to consist of 
members of different political parties was 
held to impose political and not judicial 
powers, ana it was not binding on the court; 
27 Wkly. L. Bui. 334. 

An act of congress of 1792 devolved upon 
the circuit courts the duty of examining 
pension claims and certifying them to the 
secretary of war. In 2 Dali. 409, the at¬ 
torney general moved for a mandamus to 
compel the judges to proceed to hear the 
cases under the act, but the case was not 
decided, as the act was repealed. The rea¬ 
sons given by the circuit judges for refus¬ 
ing to perform the duties imposed upon 
them by the act are set forth in 2 Dali. 410, n. 
Under an act of 1793 the nature of the 
duties assigned to the judges were some¬ 
what changed. This act came before the 
supreme court in U. S. v. Yale Todd. Both 
of these decisions are set forth in a note of 
Taney, C. Ji, in 13 How. 52, where it is said 
that the result of the opinions in these two 
cases is that the power thus conferred was 
not a judicial power, and therefore could 
not be exercised by the courts, and that as 
the act intended to confer the power on 
the court as a judicial function, it could 
not authorize the judges to exercise it out 
of court as commissioners, and this decis¬ 
ion has ever since been regarded as consti¬ 
tutional law. 

Acts held valid as not conferring powers 
other than judicial are, requiring a certifi¬ 
cate by the court as to the value of the 
services of an informer ; 70 Fed. Rep. 810 ; 
conferring on the court the power to estab¬ 
lish towns; 85 8. W. Rep. (Ky.) 1112; to 


establish county boundaries; 85 S.W. Rep. 
Tex.) 1020; but merely ministerial powers 
n relation to committing Inebriates cannot 
be assigned to the judiciary ; 67 N. W. 
Rep. (Minn.) 207. The court has jurisdic¬ 
tion to determine the constltutionnlily of 
an aot apportioning the state into legislative 
districts; 42 N, E. Rep. (Ind.) 929. 

An act authorizing judges to appoint a 
bridge oominittee is not a violation of a 
constitutional provision prohibiting the 
judicial department from exercising execu¬ 
tive functions ; 29 Pao. Rep. (Or.) 856 ; nor 
is an act providing for the appointment of 
jury commissioners by the court in vio¬ 
lation of the provision of an express con¬ 
stitutional provision prohibiting the legis¬ 
lature from conferring on the court or 


“explanatory acta must be construed as 
operating on future oases alone, except 
where they are designed to explain a doubt¬ 
ful statute." 

A statute providing that certain corpora¬ 
tions should be accepted by courts as “ sole 
security " was void as an attempt to con¬ 
trol the discretion of the court; 17 Pa. Co. 
Ct. R. 274. 

Wherever a power is given to examine, 
hear, and punish, it is a judicial power, 
and they in whom it is reposed act as 
judges; Holt, C. J., 1 Salk. 200. In this case 
the censors of the College of Physicians 
under their oharter fined and imprisoned a 
physician for administering unwholesome 
pills and noxious medicines, and it was held 
that a certiorari would lie. 


judge any power of appointment to an 
office; 14 9. E. Rep. (W. Va.) 407; in this 
case it was considered that jury commis¬ 
sioners were not public officers, but officers 
of the oourt. 

Power may be conferred upon a judge to 
appoint justices of the peace ; 90 Va. 079. 

Where the constitution forbids the legis¬ 
lature to create or enlarge municipal bodies 
by special act, it is competent to confer 
upon the courts the power to determine 
whether the conditions prescribed by 
general law for such creation or enlarge¬ 
ment have been complied with; 60 Fed. 
Rep. 774. 

It is within the scope of judicial power 
to inquire whether rates of compensation, 
fixed by municipalities and corporations 
for the use of appropriated water in Cali¬ 
fornia, operated to deprive the owner of 
his property without just compensation ; 74 
Fed. Rep. 79. 

An act authorizing a court on appeal 
from county commissioners to fix the 
salary of the county attorney is not uncon¬ 
stitutional as imposing legislative function* 
and duties on the judiciary ; 47 Minn. 219. 

The legislature cannot constitute the 
court a board to try contested elections, 
that power not being essentially judicial; 
51 N. W. Rep. (Neb.) 137. 

But while the courts are not permitted 
to have non-iudicial duties imposed upon 
them, so, on the other hand, are the otner 
departments of the government forbidden 
to invade or usurp the judicial power. 
And this is held to extend to and include 
everything necessarily or even properly 
incident to the exercise of their jurisdic¬ 
tion 

The power to punish contempts is strictly 
judicial and cannot be abridged by the 
legislature ; 45 N. E. Rep. (Ohio) 199 ; 17 
CoL 252 ; 37 Pac. Rep. (Oxl.) 829; but rea¬ 
sonable regulations by the legislature 
touching the exercise of this power are 
binding; id.; but the power cannot be con¬ 
ferred upon an executive board ; 131 Ind. 
471; ana an order directing a sheriff to 
commit a person to jail until he answers 
questions propounded to him by commis¬ 
sioners appointed to take his examination 
before trial is erroneous as an attempted 
delegation of judicial power in allowing 
the sheriff to determine what is compliance 
with the order; 17 S. E. Rep. (N. C.) 69. 

Where an act provided for filling vacan¬ 
cies in municipal offices by a person elect¬ 
ed by the council to serve until “ the next 
city election,” it was held that a subse¬ 
quent act providing that tne words quoted 
should be construed to mean the election 
at which the voters would have elected the 
successor without respect to the vacancy, 
was an invasion of judicial power as seek¬ 
ing to compel the courts to construe the 
previous act in a way contrary to its letter 
and spirit; 172 Pa. 140. In this case, how¬ 
ever, Mitchell, J., filed an able dissenting 
opinion in which he maintained that the 
judgment was an ** unprecedented and un¬ 
warranted invasion by the judiciary of the 
legislative authority," that expository acts 
had been in use in Pennsylvania from 
colonial days, and that they were a leg¬ 
islative formula never heretofore ques¬ 
tioned." See also 122 Pa. 627 ; where they 
are held to be a common form of legisla¬ 
tive expression to which future effect must 
be given. In 2 Pa. 22, it was held that 


An act declaring that a failure of assess¬ 
ors to comply with certain provisions of 
the law shall not invalidate the tax is in¬ 
valid, as am invasion of the judicial func¬ 
tion ; 46 Wis. 163 ; but an aot making prop¬ 
erly certified tax bills privia facie evi¬ 
dence of the validity of charges against the 
property is not; 106 Mo. 137. 

Tne power to hear and decide proceed¬ 
ings for the summary disposition of ten¬ 
ants was held to be a judicial power, and. 
as such, included in the powers of the re¬ 
corder conferred on the city judge of New 
York, and a writ of prohibition will not lie 
to restrain him from proceeding ; 19 Abb. 
Fr. 136; 29 How. Pr. 176. 

The phrase judicial power, as adopted in 
American constitutional law, includes the 
determination of questions of fact in equity 
cases. The term must be construed as vest 
ing such power as the courts under the Eng¬ 
lish and American system of jurisprudence 
always exercised in that class or actions, 
and it is not competent for the legislature 
to withdraw from the courts invested by 
the constitution with judicial power, as to 
matters in equity, the determination of 

S iestions in fact, as one of the established 
ements of that power ; 23 Wis. 343, S49. 
The power of laying out or altering streets 
vested in the mayor and aldermen of the 
city, whenever in their opinion the safety 
or oonvenience of the inhabitants shall re¬ 
quire it, is judicial, and certiorari lies to re¬ 
move their proceedings in such a case; 8 
Pick. 218. 

The court may determine whether a par¬ 
ticular regulation of a useful business is a 
reasonable restriction on the consititutional 
right of citizens to engage in such busi¬ 
ness : 98 Cal. 73. 

It frequently happens that the courts are 
concluded by the result of an inquiry, 
quasi-judicial in its character, which under 
some very general definitions, such as that 
of Lord HoTt, supra, might be referred to 
the judicial power, but is required in this 
particular case and by the legislature or 
executive as a guide to their own action. 

In cases where the existence of certain 
facts is necessary to be ascertained as a 
basis for determining whether it is wise to 
enact a statute, the ascertainment of the 
fact by the legislature will be considered 
conclusive, and its decision will not be re¬ 
viewed by the courts in a collateral pro¬ 
ceeding. As where the establishment of a 
court depended upon the fact that the 
county had a population exceeding fifty 
thousand, the court refused to question the 
action of the legislature, although it ap¬ 
peared by the United States census that 
the population of the county was less that 
the required amount; 112 Mo. 591 ; and 
where the legislature prohibited parents 
from procuring or consenting to tne em¬ 
ployment of a female child under the age 
of fourteen years as a dancer, the oourt 
would not review its decision that such leg¬ 
islation was necessary to protect the health 
and morals of children on the ground that 
the law infringed the rights of parents in 
some particular oases; 8 N. Y. Cr. Rep. 803. 

Whore a reapportionment of representa¬ 
tives; based upon relative changes of p6pu¬ 
la tion, was made by act of congress to 
take effect two yean later, it was held to 
be a political and not a judicial Question, 
and the oourts could not give redress for 
any injustice resulting therefrom ; 88 Neb. 
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181 ; but with respect to apportionment 
of the acts of a legislature, it was held that 
mandamus proceedings to test their valid¬ 
ity presented a judicial question of which 
the courts had jurisdiction, and not apolit¬ 
ical question with which they would not 
interfere ; 133 Ind. 178 ; 83 Wis. 90 ; 19 N. Y. 
Supp. 978. 

The decision of congress recognizing a 
claim as an equitable obligation of the 
government and appropriating money for 
its payment can rarely be the subject of 
review by the courts ; 103 U. S. 427. 

A court or judge cannot be authorized to 
perform legislative duties ; 68 Cal. 194. 

An act of the legislature provided that 
before any railway company should con¬ 
struct its roads in the streets of a city, the 
city authorities, or the superior court, or 
a judge thereof, on appeal, should approve 
the plan of construction. It was held that 
the power which the superior court or a 
iudge thereof was required to exercise was 
legislative and not judicial, and therefore 
could not be exercised by them; 37 Atl. 
Rep. (Conn.) 1080. 

The case discusses the question fully. 

An act authorizing the court or judge al¬ 
lowing a mandamus to direct the manner 
of serving it is not a delegation of legisla¬ 
tive powers; 68 N. W. Hep. (Minn.) 1085. 

The act of July 25, 1882, authorizing 
judges and clerks of United States courts 
to issue subpoenas upon the application 
of the commissioner of pensions for the 
examination of witnesses concerning pen¬ 
sion claims, is constitutional and under it 
the courts can compel witnesses to appear 
and testify on that subject ; 78 Fed. Kep. 
107. A statute authorizing judges to fix 
salaries of deputies or assistants employed 
by county officers is not unconstitutional 
as a delegation of legislative power to a 
judicial tribunal; 39 S. W. Rep. (Ky.) 49, 
overruling 26 id. 581. 

Questions frequently arise as to the valid¬ 
ity of legislative acts requiring of execu¬ 
tive officers duties quasi-judicial in their 
character, the propriety of which is chal¬ 
lenged upon the ground that they impose 
judicial functions upon executive officers. 
Such are provisions of law authorizing the 
removal of subordinate officers, the consti¬ 
tution of boards for taxation, assessment, 
and the like. It is a well-settled principle 
that “judicial functions or duties can be 
conferred only upon courts and judicial 
officers ; ” 118 Ind. 361; 39 Wis. 390 ; 83 Cal. 
111. But it has been held that there is no 
invasion of the judicial power in making 
state executive officers ex officio of a state 
board of taxation : 133 Ind. 613 ; id. 609; or 
charging them with the duty of assessing 
property or serving on a board of equaliza¬ 
tion ; 21 Nev. 390. So it was held that the 
act, authorizing the establishment of a 


public park in the District of Columbia, or 
providing that in case of disagreement 
between the land owner and the park com¬ 
missioners the appraisement should be 
submitted to tbe president, if his approval 
did not impose a judicial function upon 
the president whose duty was merely to 
deoiae whether the United States would 
have the land at the appraised value, and 
not to decide whether such value was 
reasonable as respects the property owner : 
147 U. S. 282 ; such an act merely makes 
the president the agent of congress to de¬ 
cide whether the proceedings shall be com¬ 
pleted or abandoned ; 20 D. C. 104. 

A constitutional provision prohibiting 
the legislature from creating other courts 
than those mentioned in the constitution 
does not prevent it from authorizing ap¬ 
peals to a court from the decision of a 
license board ; 33 S. W. Rep. (Ky.) 96 ; and 
where the judicial power was vested by 
the constitution in certain named courts, 
it was still competent for the legislature to 
provide for the removal of administrative 
officers in cities by the board of aldermen 
“ sitting as a court," such power being 
held not strictly judicial; 36 8. W. Rep. 
(Ky.) 524. 

The fact that the law confers on jury 
commissioners judicial powers in the selec¬ 
tion of citizens for jury services do**B not 


involve a conflict with the fourteenth 
amendment of the constitution ; 163 U. S. 
101 . 

Judioial powers were not conferred on 
the governor by authorizing him to investi¬ 
gate charges of official misconduct of 
state officers with a view to their removal; 
50 Kan. 231 ; or by an act authorizing 
him to remove any officer appointed by 
him; 2 Okl. 277; and the action of a 
governor in removing an officer under 
such act will not be reviewed by the 
courts ; id; 47 La. Ann. 63. 

The power to remove city officers for 
cause is administrative, not judicial, and 
may therefore be conferred on a non¬ 
judicial body , 90 Wis. 012 ; 

Questions of power between the judi¬ 
ciary and the executive have generally 
arisen upon applications for a mandamus 
to compel or an injunction to prevent 
action of an executive officer. 

The question of power to issue a manda¬ 
mus in such cases is discussed under the 
title Executive Power, and the authori¬ 
ties are there collected. A discussion of 
the subject, not strictly in a suit at law, 
but as tne result of one, the participants in 
which were a judge and a quasi-judicial 
officer, may be referred to here. 

In Gilcrist v. The Collector of Charles¬ 
ton it was held that the circuit court has no 
power to issue a mandamus to a collector, 
commanding him to grant a clearance, 
and that all instructions from the execu¬ 
tive which are not supported bylaw are 
illegal, and no inferior officer is bound to 
obey them; 4 Hall, Am. L. J. 429. This 
deoision was the subject of a letter from 
Cmsar A. Rodney, attorney general, to the 
president criticising the action of the 
court and challenging its jurisdiction ; id. 
433. In reply to this letter Mr. Justice 
Johnson, who presided at the trial, made 
some remarks, in the course of which h« 
says: “ Jurisdiction in a case is one thing 
the mode of exercising that jurisdiction is 
quite another;" the jurisdiction of the 
court must be derived from the constitu 
tion, and he expressly disclaims “any 
other origin of our jurisdiction, especially 
the unpopular grounds of prerogative and 
analogy to the king’s bench." 

In asserting the necessity of the recogni¬ 
tion of the right of the courts to coerce an 
executive officer by a judicial order, lie in¬ 
sists tliat such authority is necessarily in¬ 
volved in the use of the term power in the 
constitution: “The term judicial power 
conveys the idea both of exercising the 
faculty of judging and of applyingphy9icnl 
force to give effect to a decision. The term 
power could with no propriety be applied, 
nor could the judiciary be denominated a 
department of government, without the 
means of enforcing its decrees. In a 
country where laws govern, courts of jus¬ 
tice necessarily are the medium of action 
and reaction between the government and 
the governed. The basis of individual se¬ 
curity and the bond of union between the 
ruler and the citizen must ever be found in 
a judiciary sufficiently independent to dis¬ 
regard the will of power, and sufficiently 
energetio to secure to the citizen the full 
enjoyment of his rights. To establish such 
a one was evidently the object of the con¬ 
stitution." He contends that the establish¬ 
ment of a judiciary without power to en¬ 
force its decrees would have been to no 
purpose, and that where a jurisdiction is 
conferred and no forms prescribed for its 
exercise, there is an inherent power in 
the court to adopt a mode of proceeding 
adapted to the exigency of each case; 4 
Hall, Am. L. J. 446. 

In Missouri it is held that by reason of the 
division of the power of government into 
three departments and the prohibition of 
the exercise by the one department of 
powers belonging to another, a mandamus 
will not lie to compel the governor to per¬ 
form any duty pertaining to his office, 
ministerial or political, and whether com¬ 
manded by the constitution or by law ; 25 
8. W. Rep. (Mo.) 870. But the mayor of a 
city is not such an executive officer as is ex¬ 
empt from judicial control; 50 Mo. App. 524. 


It has been a subject of controversy how 
far the decisions of the court of claims con¬ 
trol the executive departments of the gov¬ 
ernment of the United States in their action 
on similar cases. It was said by Richard¬ 
son, C. J., that the decisions of the court 
of claims in general, not appealed from, 
are guides to the executive officers of the 
government, and furnish precedents for 
the executive departments in all like cases : 
18 Wash. L. Rep. 122. This decision was 
thus criticised by Comptroller Lawrence i 
The court of claims undoubtedly had a 
right (1) to lay down law for itself, but it 
has no authority to lay down law (2) for 
the executive officers of the government, 
yet the opinion referred to assumes to do 
so. This is the necessary effect of the 
words employed by it, and whether so in¬ 
tended or not, it is their logical effect. For 
if the court of claims can prescribe not 
only its own duties and the rules and prin¬ 
ciples of law governing its own action, but 
also the same for accounting officers in the 
executive administration of the executive 
business of the government, it may for like 
reasons do the same for heads of executive 
departments and even the president him¬ 
self ; 0 Dec. First Comp. 238. 

The federal courts will not interfere with 
the pension officers in the exercise of their 
discretion ; 14 Pet. 499; 7 Wall. 347- 110 
U. S. 423. 

Questions purely political or arising out 
of international relations the courts do not 
assume to determine, but leave them to 
what they term the political departments 
of the government and follow the decisions 
of the executive. Such a question is the 
recognition of independence or belligerency 
which is discussed at length under the title 
of Executive Power. 

The power of the courts to enjoin exec¬ 
utive officers rests upon the same prin¬ 
ciples as those applicable to a mandamus. 
It is the general rule that the official action 
of the executive department of the govern¬ 
ment or of the state cannot be controlled 
by a writ of injunction ; 32 W. Va. 1 ; 3 
Pickle 319 ; 109 Ind. 1. The execution of 
orders oi the president for removing intrud¬ 
ers from government land will not be in¬ 
terfered with by injunction ; 1 Okl. 454. 

An injunction may be obtained to pro¬ 
tect a de facto officer whose title is dis¬ 
puted as well as tliat of one dejure , but it 
is not an appropriate means of determining 
a title to an office; 124 U. S. 210 ; 44 
La. Ann. 333. In neither of these cases, 
however, is there involved any question 
of conflict between the executive and 

{ judicial power, inasmuch as the latter 
egitimately extends to and includes pro¬ 
ceeding for the trial of title to office by 
quo warranto, which title see. 

The power of staying the execution of a 
death sentence pending an appeal conferred 
by law on a court i9 not the granting of a 
reprieve within the meaning of a constitu¬ 
tional grant of executive power, but is a 
judicial power included in the separation of 
government into three independent depart¬ 
ments ; 35 N. E. Rep. (Ind.) 179. See 97 
Ind. 373. 

In State ex rel. Drake v. Doyle, Sec. 
of State (40 Wis. 175), which was an ap¬ 
plication for a mandamus against the 
state officer seeking to require him to 
revoke the license of an insurance com¬ 
pany, return was made pleading an injunc¬ 
tion of the circuit court of the United 
States to restrain the Secretary of State 
from revoking the license, and it was held 
that “ where a suit is prosecuted in a fed¬ 
eral court by a private party against a 
state officer who has no personal interest 
or liability in the action, but is sued in his 
official capacity only, to affect a right of 
the state only, the state i9 the real defend¬ 
ant, within the prohibition of the 11th 
amendment to the federal constitution. 

A circuit court of the United States has 
therefore no jurisdiction of a suit by a 
foreign corporation to restrain a state offi¬ 
cer from revoking (as required by the law 
of the state) a license granted the plaintiff 
corporation to do business in the state," 

So also the power to exclude or to expel 
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iUnm, being a power aftacting International 
relation*, to seated in the political depart¬ 
ments of the government end to to be 
ramlatod by treaty or by net of oengrem 
and to be executed by the executive 
authority according to the regulations so 
established, except eo far as the judicial 
department baa been authorised by treaty 
or by statute or to required by the para¬ 
mount law of the constitution to inter¬ 
vene ; 140 U. 8. 808. 

Of all the instances of what appears to 
an American Legal mind the confusion 
of powers under tne English system, none 
to more striking than the com mingling of 
executive and judicial duties found in the 
office of the lord chancellor. 

In commenting upon the alteration in 
his customary position by the powers of an 
administrative character conferred upon 
him by the Judicature Acte, a recent 
writer says, “ It would appear, to the in¬ 
dependent observer, that the tenure, the 
power of appointments, and the adminis¬ 
trative duties of the chancellor, though 
necessarily pertinent to his high office, are 
inconsistent with his position as chief 
judge, co-equal and 00 -ordinate with the 
others, and that if the intention of the 
statute was to confer that position upon 
him , it was contrary to English usage, if 
not unconstitutional.” Inderwick, Kang’s 
Peace 233. 


this rule, via., that they shall be made in 
good faith to courts or tribunals having 

J urisdiction of the subject, and power to 
tear and decide tho matter of oomplaint or 
aoouaation, and that they are not resorted 
to as a cloak for private malice. The ques¬ 
tion, therefore, in suoh cases to, not whether 
the words spoken are true, not whether 
they are actionable in themselves, but 
whether they were spoken in the course of 
judicial proceedings, and whether they 
were relevant and pertinent to the cause 
or subject of inquiry ; Newell, Def. Lib. A 
Bland. 434: Heard, Lib. <fc 8. g 101. The 
rule that no action will lie for words spoken 
or written in the course of any judioial pro¬ 
ceeding has been acted upon from the 
earliest times. In 4 Co. 14 6, It was ad¬ 
judged that If one exhibits articles to 
justices of the peace, “ in this case the 
parties shall not have, for any matter con¬ 
tained in such articles, any action upon the 
case, for they had pursued the ordinary 
course of jiurtice in such cases; and if 
actions should be permitted in such cases, 
those who have just cause for complaint 
would not dare to complain, for fear of in¬ 
finite vexation.” And it has been more 
recently decided, that, though an affidavit 
made in a judioial proceeding to false, slan¬ 
derous, and malicious, no action will lie 
afginst the garty making it; 18 C. B. 126 ; 


There has been much recent discussion 
as to whether the courts, in late decisions 
dealing with labor strikes and public com¬ 
motion arising out of them, have extended 
their jurisdiction beyond recognized prin¬ 
ciples. In this discussion the phrase "govern¬ 
ment by injunction ” has been constantly 
used. The cases are oited under the titles: 
Injunction ; Contempt ; Labor Union ; 
Conspiracy ; Combination ; Boycott ; 
Strikes; and do not require further dis¬ 
cussion here. See also, 13 Law Quart. Rev. 
347 ; 81 Am. L. Reg. N. s. 1, 782; 84 id. 
576; 87 id. 1 : 8 Va. L. Reg. 625; Rep. Am. 
Bar. Assn. 1894, p. 399; 29 Am. L. Rev. 
282. 

See Delegation ; Executive Power ; 
Legislative Power ; Constitutional ; 
Judge-Made Law ; Jurisdiction ; Jury ; 
Judge. 

JUDICIAL PROCEDURE. That 
body of rules of evidence, pleading and 
practice which regulates the application for, 
and the exercise of official action consistently 
with the principles of a constitutionalism. 
Its established and fixed rules of operation 
safeguard the rights of the citizen. These 
may be either expressed in a constitution or 
imported by construction. Hughes, Pro. 
1092. See Procedure. 

JUDICIAL PROCEEDINGS. Pro¬ 
ceedings relating to, practised in, or pro- 
ing from, a court of justice. 

Conclusive presumptions are made in 
favor of judicial proceedings. Thus, it to 
an undoubted rule of pleading that nothing 
shall be intended to be out of the jnrtodio- 
ion of a superior court but that which to so 
expressly alleged; lBaund.74; 10Q.B.411, 
455-459. So also, it is presumed, with respect 
to such writs as are actually issued by the 
superior courts at Westminster, that they 
are duly issued, and in ct case in which the 
courts nave jurisdiction, unless the contrary 
appears on the face of them; and all such 
writs will of themselves, and without any 
further allegation, protect all officers and 
others in their aid acting under them ; and 
this, too, although they are on the face of 
them irregular, or even void in form : 6 Co. 
M a ; 10 Q. B. 411,455. 

The rule to well settled by the authorities, 
that words spoken in the course of judicial 
proceedings, though they are such as im¬ 
pute crime to another, and therefore if 
spoken elsewhere would import malice and 
ha actionable in themselves, are not action¬ 
able if they are applicable and pertinent to 
the subject of inquiry. And this extends 
not merely to regular courts of justice, hut 
to all inquiries before magistrates, referees, 
municipal, military, and ecclesiastical 
bodies; and they are only restrained by 


The general rule to suhjeot to this Quali¬ 
fication : that in all oases where the ot>ject 
or occasion of the words or writing is re¬ 
dress for an alleged wrong, or a proceeding 
in a tribunal or before some individual or 
associated body of men. such tribunal, in¬ 
dividual, or body must be vested with au¬ 
thority to render judgment or make a de¬ 
cision in the case, or to entertain the pro¬ 
ceeding, in order to give them the protection 
of privileged communications. This quali¬ 
fication of the rule runs through all the. 
oases where the question is involved; Odg. 
Lib. A 81. 188, n ; Heard, Lib. A S. § 104. 

Statements made extra-judicially to a 
magistrate with a view to asking nis ad¬ 
vice aro not a judicial proceeding ; 8 B. A 
C. 24. 

Official Records of the States. The 
oonstitution provides that full faith and 
credit shall be given in each state to the 
public acts, records, and judicial proceed* 
mgs of every other state. This applies as 
well to the judgments and records of the 
OOurts of the several territories ; 48 Minn. 
108. Congress may by genera] laws pre¬ 
scribe the maimer in winch such acts, rec¬ 
ords, and proceedings shall be proved and 
the effect thereof. The term records in¬ 
cludes all executive, judicial, legislative, 
and ministerial acts, constituting the publio 
records of the state ; Desty, Fed. Const. 
208 ; 20 How. 250 ; 10 Tex. 508. 

Legislative acts must be authenticated 
by the seal of the state ; 4 Dali. 412. 

As to the effect of judicial proceedings 
under this provision, see Foreign Judg¬ 
ments. As to records generally, see REC¬ 
ORDS. 

See generally, Judge; Judge-Made Law; 
Judicial Documents ; Judicial Power ; 
Jury. 

JUDIOIAL PROCESS. “Judicial 
process” is but the command of the sovereign 
oy whoee'authority the tribunal out of which 
it issues was established, commanding the 
person or officer to whom it is directed, or 
who to autborired to execute it, to do certain 
acts therein specified, and it is. therefore, 
appropriate that such process snail run in 
the name of the Government. But whether 
appropriate or necessary or not, the Constitu¬ 
tion requires it, and what that instrument 
requires should be done without hesitation 
or inquiry into the question whether, ab¬ 
stractly considered, the thing required is 
essential or not. 160 Ky. 754, 170 S. W. 171. 

JUDIOIAL PROOF. See Proof. 

JUDIOIAL RATIFICATION. In 
Scotch Law. The declaration by a mar 
ried woman before a judge that a disposi¬ 
tion or deed of alienation of her heritable 
property has been made voluntarily and 


without fear or coercion on her part. Bee 
Acknowledgment. 


JUDICIAL BALE, A sale, by au¬ 
thority of some competent tribunal, by an 
officer authorized by law for the purpose. 
The term Includes SAles by sheriffs, mar¬ 
shals, masters, commissioners, or by trus¬ 
tees, executors, ot administrators, where 
the latter sell under the decree of a court. 

A sale, whether public or private, made 
by a receiver, pursuant to the direction or 
authority given by the court, is a judicial 
sale. 114 N. Y. 621. 

It to premature and erroneous to decree 
a sale of property to satisfy incumbrances 
thereon before ascertaining the amounts 
and priorities of the liens binding suoh prop¬ 
erty ; 32 S. E. Rep. (Va.) 110, reversing vJ 
id. 838. 

A decree confirming a master's sale, and 
declaring that the title be vested in the 
purchaser “upon the payment of the pur¬ 
chase money,” vests no title in suoh pur¬ 
chaser until the purchase money to paid ; 
41 9. W. Rep. (Tenn.J 1078. 

The officer who makes the sale conveys 
all the rights of the defendant, and all other 
persons legally affected by the proceed¬ 
ings. in the property sold. Under such a 
sale there to no warranty, either express or 
implied, of the thing sold ; 9 Wheat. 616; 
51 N. J. Eq. 185; 104 Ind. 185. A sale of 
real estate does not conclude one not a 
party to those proceedings; and whatever 
title he had to toe property so sold remains 
unaffected by the sale; 147 U. 8. 431. 
Where the property sold under a decree is 
correctly represented by a plat, referred to 
in the advertisement and exhibited at the 
sale, which discloses an encroachment on 
a street, the purchaser cannot plead igno¬ 
rance thereof; 91 Va. 114. A purchaser at 
a judicial sale, not made under compulsory 
process, can set up eviction of a paramount 
title as a defence in an action for the pur¬ 
chase money, but where land is sola in 
equity to pay the debts of an estate, and a 
judgment has to be rendered against the 
purchaser for the purchase money, he 
cannot enjoin its collection because of evic¬ 
tion; 41 8. C. 506. 

The doctrine of caveat emptor applies, to 
a sale under a decree foreolofung a mort¬ 
gage, and the purchaser cannot rely upon 
statements maae by the officer conducting 
the sale that he will get a title free from 
incumbrance; 68 N. W. Rep. (Neb.) 953, 
off. 35 Neb. 466. 


The purchaser of a leasehold interest at 
a sheriffs sale is charged with notice of the 
lease and subject to its covenants and 
conditions; 158 Pa. 401; and a purchaser 
at such sale of an heir’s interest is bound 
by notice given at the sale by decedent’s 
heirs that the interest was subject* in the 
purchaser’s hands to the right, if any, of 
decedent’s estate to charge the heirs in¬ 
debtedness against his share; id. 292. 
Where a conveyance from a life tenant to 
procured by fraud and the property sold 
under a judgment against a vendee, a pur¬ 
chaser at that sale with knowledge of the 
fraud can hold against the devisees in re¬ 
mainder ; 94 Ga. 664. The title of a pur¬ 
chaser of land at judicial sale duly confirms 
any rendered invalid by fraud in prior 
transfer of a decree of safe if the sale itself 


was free from fraud ; 42 Neb. 156. A decree 
homologating proceedings at a family meet¬ 
ing to sell a child’s property will protect & 
purchaser in good faith ; 47 La. Ann. 882. 
equity will not relieve a purchaser from 
complying with the terms of sale because 
of a defect in the title, rendering the title 
unmarketable, of which the purchaser was 
cognizant; 81 Md. 525. Where land is 
sold under a condition not authorized by 
the decree of sale, the purchaser will not hie 
compelled to take the title although his son 
signed the condition without apprehending 
its effect; 71 Hun 54. It is well settled 
that “ the title of an innocent purchaser of 
land at a judicial sale under a mortgage to 
not affected by the usurious character of 
such mortgage.” Sauls bury, Ch., in 5 Del. 
Oh. 803; 1 Johns. Cas. 158; 10 Johns. 185; 
58 Barb. 285. See as to bona fide purchaser, 
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21 L. R. A. 88. When real estate is sold by 
the sheriff or marshal, the sale is subject to 
the confirmation of the court, or it may be 
set aside. See 4 Wash. C. C. 45, 322. 

An officer at a sale on execution con¬ 
ducted by himself cannot act as agent, 
with full discretionary powers of an absent 
person in the purchase of property, since 
the law casts on him the duty of fidelity to 
the execution debtor, and such purchase 
by the officer is void, and confers no title 
on his principal; 65 Vt. 457. 

Any statements made witb a purpose to 
deter bidding may avoid the sale ; 88 Mich. 
144 ; 101 Pa. 418 ; 38 S. C. 357 ; 88 Ga. 090. 

It is generally said to be a rule that mere 
inadequacy of price is not of itself suffi¬ 
cient ground for setting aside a judicial 
sale ; 49 N. J. Eq. 350; 22 S. W. Rep. (Ky.) 
325 ; 21 Nev. 291; 145 U. S. 349; and that 
there must be shown in addition to inade¬ 
quacy some fraud, accident, mistake, or 
other special circumstance to warrant re¬ 
scission of the contract; 89 Va. 830. But 
the general rule as stated is not sustained 
without qualifications, since the inadequacy 
may be so gross as to shock the conscience 
of the court, as it is frequently expressed, 
and to be regarded as of itself sufficient 
ground for setting aside the Bale; 80 W. 
Va. 598 ; 51 N. J. Eq. 304; as where land val¬ 
ued at $8,000, with incumbrances amount¬ 
ing to $2,700, was sold at $2,000 ; 56 Minn. 
12; or where the same land brought at a 
subsequent sale $1,500 ; 00 id. 202. Where 
the price is grossly inadequate, the court 
will be quick to seize upon any other cir¬ 
cumstance impeaching the fairness of the 
transaction ; 161 U. S. 834 ; or the least ir¬ 
regularity in the proceeding ; 68 Mo. App. 
450. See as to inadequacy, 2 S. W, Rep. 
(Ky.) 556. 

A sale of property as a whole may be 
confirmed if the decree that it be so sold is 
not objected to, and there is no offer of a 
better bid in case the bidding be reopened; 
00 Fed. Rep. 9. The objection that differ¬ 
ent parcels of real estate were sold together 
cannot be made by one who has suffered 
no injury therefrom; 18 So. Rep. (Ala.) 938. 

Combinations to prevent competitive 
bidding, and any conduct at the sale upon 
the part of interested parties which is 
fraudulent in fact, or the circumstances 
attending which induce the court to treat 
it as fraudulent, will make the sale void, as 
where there was an agreement between 
judgment creditors without knowledge of 
the debtor that one should refrain from 
bidding, in consideration of a promise to 
pay his judgment, made by the other, the 
sale was held void for fraud ; 161 Pa. 418; 
and where a mortgagor publicly announced 
at the sale that she was a widow dependent 
upon the premises for support, that she in¬ 
tended to bid, and that she requested no one 
to bid against her, the sale was set aside ; 38 
S. C. 857. One intending to purchase com¬ 
mits fraud by hiring another not to bid 
against him ; 43 Neb. 49 ; 48 Ohio 554 ; and 
on disclosure of the facts after sale,payment 
of purchase money, and conveyance, an ad¬ 
ministrator’s sale may be set aside; 88 Ga. 
090 ; and to show such fraud evidence is ad¬ 
missible of the amount intended to be bid 
by the competitor who was hired not to bid; 
id.; but where the competitor is induced 
by an execution creditor under a secret 
agreement to refrain from bidding, it is in¬ 
competent for the creditor to show on a peti¬ 
tion for subrogation that the property 
brought less than its market value; 24 
Pittsb. Leg. J. (Pa.) N. B. 92. Where during 
an administrator’s sale, one of the bidders 
arranged with the others for a considera¬ 
tion to stop bidding, and he thereby ob¬ 
tained the property for less than its market 
value, the sale was void ; 149 111. 103 ; but 
where there is an agreement between two 
persons to prevent bidding, and one of 
them purchases the land, tne sale will not 
be set aside at the instanoe of the other on 
the ground that he was prevented from 
bidding by reason of Inducement offered 
by the purchaser ; 198 N. C. 97. An agree¬ 
ment between five lien holders, any one 
of whom was financially unable to bid for 
himself, that one should bid on the property 


as trustee for them all, was not invalid as 
a combination to discourage bidding; 41 
Neb. 790. 

An agreement between parties interested 
in a judicial sale of land, that one of them 
shall bid enough to cover certain liens on 
which the other might be collaterally lia¬ 
ble, and that the other shall not bid against 
him, no plan being formed or means used 
to procure for either an unjust advantage 
over third persons, or to prevent bidding 
by them, is not unlawful. 

Upon the refusal of a purchaser at a ju¬ 
dicial sale to fulfil his oontract, the estate 
may be resold and such purchaser held lia¬ 
ble for any deficiency in price arising upon 
the second sale; 127 U. 3. 518. But it nas 
been held that to be held Liable he must be 
served with a rule, awarded after the sale 
was. reported, to show cause why he should 
not complete his purchase, or in default, 
the property to be resold; 23 S. E. Rep. (W. 
Va.) 571. See as to defaulting purchaser, 
27 Alb. L. J. 598. 


See Court : Judok ; 8 Story, Const., 5th ed. 
§ 1570. See Ministerial Duty. 


JUDICIARY ACT. The act of con¬ 
gress of Sept. 24.1789, establishing the fed¬ 
eral courts of the United States. 

This act, of which the authorship is at¬ 
tributed to Oliver Ellsworth, has remained 
in force without substantial change, save 
in the extension of the system as required 
by the growth of the nation. Its provis¬ 
ions are embodied in the Revised Statutes. 


artificial nature or the federal Jurisdiction. U Justly 
regarded as ‘ one of the most remarkable Instances 
of wise, sagacious, and thoroughly considered lee1«- 
latlve enactments In the history of the law.' ” «5 
Ga. 871, 873. 

“The wisdom and forethought with which It was 
drawn have been the admiration of succeeding 

g enerations. And so well was It done that It remains 
j the present day, wit h a few unimportant chanirM, 
the foundation of our system of Judicature, and 
the law which confere, governs, controls, and limits 
the powers of all the federal courts, except the 
Supreme court, and which largely regulates the 
exercise of Its powers.” 8 Wall, 40T, 414 . 


See an unusually elaborate and valuable 
note on the subject of injunctions against 
judioial sales in 80 L. R. A. 98-143 ; and a 
similar note upon the protection accorded 
to purchasers and who is a bona fide pur¬ 
chaser, in 21 id. 33-54. 

See, generally, Rorer, Judicial Sales; 
Tiedeman. Sales ch. 17; Franchise ; Exe¬ 
cution; Mortgage; Sale; Tax Sale; Void. 
And see as to proceedings and conduct of 
sale, 8 L. R. A. 440 ; 75 Am. Dec. 704 ; of 
franohise, 20 L. R. A. 737 : of equity of re¬ 
demption, 7 Can. L. J. 257; interest sold, 
29 Am. St. Rep. 653. 

JUDICIAL SEPARATION. See 

Separation. 

JUDICIAL STATISTICS. Statistics, 
published by authority, of the civil and 
criminal business of the United Kingdom, 
and matters appertaining thereto. Annual 
reports arepuDiishedseparately for(1)Eng¬ 
land and Wales, 0 Ireland, (3) Scotland. 
The statistics for England ana Wales con¬ 
tain statements of the police establish¬ 
ments and expenses, and the number of 
offences committed and offenders appre¬ 
hended ; statements of the number or in- 
quests held by coroners; of the number of 
persons committed for trial at assizes and 
sessions, with the result of the proceedings; 
of the state of prisons, with returns of re¬ 
formatory and industrial schools, and of 
criminal lunatics ; of the causes in the su¬ 
perior courts of common law and equity, 
etc., and the county courts ; also of the ap¬ 
peals to the Privy Council, and the judicial 
proceeding of the Rouse of Lords. The 
same matters, though with some differ¬ 
ence in the arrangement, form the hulk of 
the report for Ireland. Kindred matters 
are dealt with in the report for Scotland, 
though there is a wider divergence, ren¬ 
dered necessary by the variation between 
the laws of Scotland and England ; Moz. 


The powers conferred by that act on the 
several courts which it created, and the lines 
by which it divided the powers of those 
courts from each other, and limited the 
powers of all of them under the Constitution, 
were intended to provide a general system 
for the administration of such powers as the 
Constitution authorized the Federal courts 
to exercise, 3 Wall (U. S.) 407. 414. 

JUDICIO SISTI. The caution judicio 
ristt, given in a Scotch court, is a security 
to abide judgment within the jurisdiction of 
the court. By the ordinary form of the 
bond the surety undertakes that the princi¬ 
pal shall appear to answer any action to be 
brought within six months. Bell. See 
Erak. Prill. III. iii. 28. 

JUDICIUM. In Roman Law, The 

proceeding before a judge or judex ( q. v.) 
to obtain his decision of the legal issue, 
presented as the result of the proceedings 
injure. Sohra, Inst. Rom. L. § 34, See 
In Judicio ; In Jure. 

In Old English Law. This latin word 
is used in several senses: for judicial authority 
or jurisdiction, in the abstract ; for a court 
or tribunal ; for a judicial hearing, investiga¬ 
tion, or other proceeding; and sometimes 
in the sense of verdict or judgment. Abbott. 

JUDICIUM CAPITALS. In Eng¬ 
lish Law. Judgment of death ; capital 
judgment. Fleta, lib. 1, c. 39, § 2. Called 
also “judicium vitce amissionis," judg¬ 
ment of loss of life. Id. lib. 2, c. 1, § 5. 

JUDICIUM DEI (Lat. the judgment 
or decision of God). 

In Old English Law. A term applied 
to trials by oraeal; for, in all trials of this 
sort, God was thought to interfere in favor 
of the innocent, and so decide the cause. 
These trials are now all abolished. 


& W. 

JUDICIAL TRUSTEE. See Pub¬ 
lic Trubtee. 

JUDICIAL WRITS. In English 

Practice. The capias and all other writs 
subsequent to the original writ not issuing 
out of chancery, but from the court to 
which the original was returnable. 

Being grounded on what had passed in 
that court in consequence of the sheriff's 
return, they are called judicial writs, in 
contradistinction to the writs issued out of 
chancery, which were called original writs; 
8 Bla. Com. 282. 

JUDICIARY. The system of courte 
of justice in a country. The department 
of government charged or concerned with 
the administration of justioe. The judges 
taken collectively ; as, the liberties of the 
people are secured by a wise and independ¬ 
ent judiciary. The term is in very current 
use in designating the method of selecting 
judges in a state or oountry,—as, au elec¬ 
tive judiciary 

As an adjective: Of or pertaining to 
the administration of justioe or the courts ; 
judicial,—the judiciary act, the judiciary 
amendment, the judiciary question, etc. 


JUDICIUM PARIUM. In English 
Law. Judgment of the peers; judgment 
of ones peers; trial by jury. Magna 
Charta, c. 29. See Jury. 

JUDICIUM VITAE AMISSIONIS. 

See Judicium Capitals. 

JUGE. In French Law. A judge. 
R. & L. Diet. 

JUGE D’INSTRUCTION. In 
French Law. An officer subject to the 
Procureur-General , who in cases of crimi¬ 
nal offences receives the complaints of the 
parties injured, and who summons and 
examines witnesses upon oath, and after 
communication with the procureur-gen- 
eral draws up the forms of accusation. 
They have also the right, subject to the ap¬ 
proval of the same superior officer, to ad¬ 
mit the accused to bail. They are appointed 
for three years, but are re-eligible for a fur¬ 
ther period of office. They are usually 
chosen from among the regular judges. 
The criminal procedure as administered 
by these officers has been characterized by 
the most inquisitorial methods, opposed in 
every sense to English and American ideas 
on the subject. By the aot of December 8, 
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1W7, promulgated while this title la in 
prw, changes of the most radical charac¬ 
ter hare been introduced. Under the new 
law, within twenty-four boon of hia arrest, 
an accused person must be oondooted be¬ 
fore the prooureur de la rtouhlique, who 
must require the jug© d'lnstruation to 
question him immediately. In case of his 
refusal, absence, or other obstacle, the 
accused must be examined without delay 
by the official designated by the publio 
minister. In default of examination with¬ 
in the time prescribed, the publio prosecutor 
must order him to be set at liberty, and any 
person kept confined for more than twenty- 
four hours in the place of detention with¬ 
out examination, or without being brought 
before the public prosecutor shall be con¬ 
sidered as arbitrarily detained, and all vio¬ 
lations of this law by officials are to be 
prosecuted as outrages against liberty. At 
the examination the magistrate having 
verified the identity of the accused, is re¬ 
quired to make known to him the facts 
charged against him and receivo his decla¬ 
ration, first having warned him that he is 
free not to make any. Mention of this 
warning must be made in the procee-verbal. 
If the accusation is sustained, the magis¬ 
trate shall inform the accused of his right 
to choose a counsel, and if he makes no 
choice, shall himself appoint one, if the 
accused demands it. Mention of this for¬ 
mality must be made in the proces-verbal. 
If the accused has been found outside of 
the arrondissement where the warrant was 
issued, and at a distance of more than ten 
inyriameters(about 60 miles) from the prin¬ 
cipal place of the arrondissement, he is 
conducted before the public prosecutor of 
the one in which he was found and by him 
examined. The accused is not removed 
from this jurisdiction against his consent, 
and if when the inquiry is made of him, 
that is refused, information is sent to the 
officer who signed the warrant, with a 
statement of facts bearing on the identity 
of the person. The warning must be given 
to the accused at this examination that he 
is free not to make any declarations, and it 
must be mentioned in the proces-verbal. 
The juge d’instruction charged with the 
matter decides immediately upon the re¬ 
ceipt of this message whether there is rea¬ 
son to order the transfer. In case of fla¬ 
grant crime the juge d'instruction can pro¬ 
ceed to examine him immediately if there 
is urgency resulting from the condition of 
a witness in danger of death, or the exist¬ 
ence of indications likely to disappear, or 
even if he is taken away from tne place. 
If the accused remains in custody, he can 
immediately have the first examination 
and communicate freely with his counsel 
Provisions of the law of July 14, 1865, 
amending article 613 of the code of crimi¬ 
nal instruction are abrogated in all that 
concerns places of detention subjected to 
the cell regime. There may be an inter¬ 
diction of communication ordered by the 
juge d’instruction for ten days, which may 
be once only renewed for ten days more. 
In each case the interdiction of com¬ 
munication shall not apply to the counsel 
of the accused. He must make known the 
name of his counsel, and whether detained 
or set free, cannot be examined unless with 
his express consent except in the presence 
of his counsel. The counsel can only act 
for him after having been authorized by 
the magistrate, and in case of refusal, a 
note should be made of the incident in the 
proofs-verbaL The counsel should be sum¬ 
moned by letter at least twenty-four hours 
in advance. The counsel is entitled to be 
informed by the recorder of the inquiries 
to which tne accused is to be subjected 
and of every order made by the judge. 
Journal Officzelde la Ripublique Francatse, 

JUGE DE PAIX. An inferior jud¬ 
icial functionary, appointed to decide 
summarily controversies of minor import¬ 
ance, especially such as turn mainly on 
questions of fact. He has also the functions 
of a police magistrate. Abbott; Ferri^re. 

JTJICIO. In Spanish Law. A trial 


or salt. White, New Reoop. d. 8, tit. 4, c. 1. 

JUICftO DE APBO. In Spanish 
Law. The decree of a competent tribunal 
directing the determining and marking the 
boundaries of lands or estates. 

JUlCftO DE OONOUBSO DE AORS- 
JLDORES. In Spanish Law. The de¬ 
cree obtained by a debtor against his cred¬ 
itors, or by the creditors against their debt¬ 
or, for the payment of the amount due, 
according to the respective rank of each 
oreditor, when the property of the debtor is 
insufficient to pay the whole of his lia¬ 
bilities. 

JUMPING BAIL. A colloquial ex¬ 
pression describing the act of the principal 
m a bail bond in violating the condition of 
the obligation by failing to do the thing 
stipulated, as, not appearing in court on a 
particular day to abide the event of a suit 
or the order of court, but instead, with¬ 
drawing or fleeing from the jurisdiction. 
Anderson's L. Diet. 

JUNIOR. Younger. This has been 
held to be no part of a man's name, but an 
addition by use, and a convenient distinc¬ 
tion between a father and non of the same 
name. 10 Paige, Ch. 170; 7 Johns. 549; 

I Pick. 888; 17 id. 200 ; 3 Mete. Mass. 330. 
See 131 Mass. 184. 

Any matter that distinguishes persons 
renders the addition of junior or senior un¬ 
necessary ; 1 Mod. Ent. 35 ; Salk. 7. But 
if the father and son have both the same 
name, the father shall be prima facie in¬ 
tended. if junior be not added, or some oth¬ 
er matter of distinction : Salk. 7 : 6 Co. 20; 

II id. 39 ; Hob. 330. If father and son have 
the same name and addition, and the for¬ 
mer sue the latter, the writ is abatable un¬ 
less the son have the further addition of 
junior, or the younger. But if the father 
De the defendant and the son the plaintiff, 
there is no need of the further addition of 
senior, or the elder, to the name of the 
father; 2 Hawk. PI. Cr. 187; Laws of 
Women 880. 

JUNIOR BARRISTER. A barrister 
under the rank of queen's counsel. Moz. & 
W. Also the junior of two counsel em¬ 
ployed on the same side in a case. 

JUNIPERUS SABINA (Lat.). In 
Medical Jurisprudence. This plant is 
commonly called savin. 

It is used for lawful purposes in medi¬ 
cine, but too frequently for the criminal 
purpose of producing abortion, generally 
endangering the life of the woman. It is 
usually administered in powder or oil. 
The dose of oil for lawful purposes, for a 
grown person, is from two to four drops. 
Parr, Med. Diet. Sabina. Fodert mentions 
a case where a large dose of powdered 
savin had been administered to an ignorant 
girl in the seventh month of her pregnancy, 
which had no effect on the foetus. It. how¬ 
ever, nearly took the life of the girl. Fo- 
dere, tome iv. p. 431. Given in sufficiently 
large doses, four or six grains, in the form 
of powder, it kills a dog in a few hours; 
and even its insertion into a wound has 
the same effect. 3 Orflla. TraiU des Poisons 
42. For a form of indictment for admin¬ 
istering savin to a woman quick with child, 
see 8 Chit. Cr. L. 796. See 1 Beck, Med. 
Jut. 316. 

JUNK-SHOP. A place where odds 
and ends are purchased and sold. 12 Rioh. 
L. 470. In this case it was said that “ it 
is perfectly immaterial whether it is a large 
or a small shop, 1 * and a person was properly 
indicted and convicted for keeping Buon 
a house without license who bought from 
other shops, and also from persons bringing 
to his shop the articles which make a junk- 
shop. Where a tax was laid upon “stoics” 
in which the stock never exceeds in value 
$2,000, the term was held to cover a store 
kept by a dealer in old iron and other 
metals, old glass, old rope, and old paper 
stock ; 72 Miss. 181. 

Acts prohibiting the keeping of such 


shops without license and prescribing a 
fine for violation of the act are constuu-' 
tion&l; 40 Ohio St.63; although they impose 
different licenses ujxm dealers in general 
merchandise and those who sell specified 
articles ; 29 La. Ann. 283 ; but such a tax' 
was held invalid when a municipal ordi¬ 
nance clearly showed that it was for rev¬ 
enue, an act for raising revenue not being 
an exercise of police power ; 72 Mies. 181. 

See as to Pawnbrokers, Junk-dealers, 
eto., 82 L. R. A. 116; Pawnbbokkbs. 

JUNK SHOP. A place where odds 
and ends are sold and purchased. 72 Mibs. 
181, quoting 12 Am. A Eng. Encyc. L. 243 ; 
12 Rich. (S. C.) p 476. A place at which 
is accumulated for shipment and occasional 
sales old iron, glass, ropes, wool, hides, fur, 
cotton, old paper and the like, is a store 
within the meaning of § 3390, code 1892. 
Id. } 184. 

JURA. As to titles based on this word, 
see the corresponding titles under Jus. 

JURA FISC ALIA (Lat). Rights of 
the exchequer. 8 Bln. Com. 45. 

JURA IN RE (Lat.). In Civil Law. 
Rights in a thing, as opposed to rights to a 
thing (jura ad rem). Rights in a thing 
which are not gone upon loss of possession, 
and which give a right to an action in rem 
against whoever has the possession. These 
rights are of four kinds : dominium , here- 
ditas , servitus, pignus. Heineccius, Elem. 
Jur. Civ. § 333. See Jus in Re. 

JURA FERSONARUM (Lat.). In 
Civil Law. Eights which belong to men 
iu their different characters or relations, 
as father, apprentice, citizen, etc. 1 
Sharsw. Bla. Com. 122, n. 

JURA REGALIA (Lat.). Royal rights. 

1 Bla. Com. 117, 119, 240; 3 id. 40. See 21 
A 22 Viet. c. 45. 

JtJHAMENTE CORPORALES 

(Lat.). Corporal oaths, q. v. 

JURAMENTUM C A L U M NI JE 

(Lat. oath of calumny). In Civil and. 
Canon Law. An oath required of plaintiff 
and defendant, whether the parties them- 
aelves insist on it or not, that they are not 
influenced in seeking their right by malice, 
but believe their cause to be just. It was 
also required of the attorneys and procu¬ 
rators of the parties. Called, also, juqru- 
randum or sacramentum calumnies. Calv. 
Lex. ; Vicat, Voc. Jur. Utr. ; CLerke, Pr. 
tit. 42. 

JURAMENTUM JUDICIAUS(Lat.). 
In Civil Law. An oath which the judge, 
of his own accord, defers to either of the 
parties. 

It is of two kinds: first, that which the 
judge defers for the decision of the cause, 
and which is understood by the general 
name juramentvm judiciale, and is some¬ 
times called suppletory oath, juramentum 
suppletorium; second , that which the judge 
defers in order to fix and determine the 
amount of the condemnation which he 
ought to pronounce, and which is called 
juramentum in litem. Pothier, Obi. p. 4, 
c. 3, s. 3, art. 3. 

JURAT. In Practice. That part of 
an affidavit where the officer certifies that 
the same was “ sworn ” before him. 

The jurat is usually in the following 
form. viz. : “ Sworn and subscribed before 

me, on the-day of-, 1842. J. P., 

justice of the peace.’ 1 

In some cases it has been holden that it 
was essential that the officer should sign 
the jurat, and that it should contain his 
addition and official description; 3 C&i. 
128; 2 Disn. 472. But see 2 wend. 283; 12 
id. 223 ; 2 Cow. 553; 2 Johns. 479 ; 17 Ind. 
294; Proff. Not; 136 Ind. 630. A jurat 
being no part of an affidavit, a general 
demurrer to the sufficiency of the affidavit 
will not reach a failure to add to the name 
of the person who administered the oath 
his official designation ; 93 Ga. 252. 

An officer in some English corporations, 
chiefly in certain towns in Kent and Sus¬ 
sex, whose duties are similar to those of 
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tUos of the record were lost and the court 
thereupon presumed that they contained 
all necessary jurisdictional facts. 

Jurisdiction given by the law of the sov¬ 
ereignty of the tribunal is held sufficient 
everywhere, at least as to all property 
within the sovereignty : 3 Blatchf. 42 > ; 10 
Rich. Eq. 19; 27 Mo. 594 ; 1 R. I. 285 ; and 
as to persons on whom process i9 actually 
and personally served withiu the territorial 
limits of jurisdiction, or who appear and by 
their pleadings admit jurisdiction ; 6 Tex. 
275 ; 4 X. Y. 875 ; 8 Ga. 83. See 11 Barb. 
309 : 50 Kan. 732. But the appearance of 
a pe.'son on whoin^ no personal service of 
process has been made, merely to object to 
the jurisdiction is not such an admission ; 
37 N. H, 9; 9 Mass. 482. And see 2Sandf. 
717. 

In an action for breach of promise of 
marriage brought against the sultan of a 
Malay state, it appeared that the contract 
had been made in England and the sultan 
had resided there under an assumed name. 
It was held that the court would take judi¬ 
cial notice of the 3tatus of a foreign sover¬ 
eign ; that the court would accept as con¬ 
clusive the certificate of the proper depart¬ 
ment of the government that the sultan 
was an independent sovereign; that the 
courts of England would not take jurisdic¬ 
tion over any foreign sovereign, unless he 
elected to submit to their jurisdiction ; that 
a foreign sovereign does not waive his 
right by going to England incognito, nor by 
any act short of submission in court to the 
jurisdiction. Such submission would be 
by notice when sued that he would not 
claim his privilege or by suing in an English 
court, in which case he must submit to a 
counter claim ; Mighell v. Sultan of Johore, 
[1SWJ 1 Q. B. 149. 

Jurisdiction must be either of the subject- 
matter , which is acquired by exercising 
powers conferred by law over property 
within the territorial limits of the sover¬ 
eignty, or of theper8on t which is acquired 
by actual service of process or personal ap¬ 
pearance of the defendant. The question 
as to the possession of the former is to be 
determined according to the law of the 
sovereignty ; Dav. 407 ; of the latter, as a 
simple question of fact. See Conflict of 
Laws ; Foreion Judgments. 

Jurisdiction in a personal action cannot 
be obtained by service on a defendant out¬ 
side of the jurisdiction ; 95 U. 8. 714. The 
courts of one state have no jurisdiction 
over persons of other states unless found 
within their territorial limits ; 18 Wall. 387. 

Jurisdiction in rem over a non-resident's 
property can be obtained by proceedings 
against it, of which notice should be given 
in order to give a binding effect to the pro¬ 
ceedings ; such notice may be actual or 
constructive ; 95 U. S. 714 ; see 70Tex. 588. 
Any judgment obtained in such proceed¬ 
ings has no effect beyond the property in 
question ; no other property can be reached 
under it; nor can any suit be maintained 
on it, either in the same court or elsewhere ; 
10 Wall. 317. 

Where the jurisdiction of a court is based 
upon the amount in controversy, some 
cases hold that the test is in the amount 
alleged in the pleadings to be due ; 81 Cal. 
599 ; IS Md. 314 ; 6 W. & S. 86 ; but not if 
the amount is so alleged in bad faith ; 83 
Mich. 581 ; it will be determined by the 
allegations of the complaint and not on 
ex parte affidavits; 82 Fed. Rep. 209. 
Where, on an appeal from a justice of the 
peace, it appears by testimony at the trial 
that the plaintiff's demand exceeded the 
statutory jurisdiction, there is no jurisdic¬ 
tion ; 37 Pa. 387. Where the amount in 
controversy appeared by the pleadings to 
be sufficient to give jurisdiction, but the 
jury found for a sum less than the juris¬ 
dictional amount, it was held that the court 
did not have jurisdiction ; 67 Ind. 548 ; 43 
Wis. 478; but it is also held that in such 
cases the judgment will stand, but with¬ 
out costs; 18 Md. 814. Where a defence 
is made to a part of a claim and the jury 
find for less than the full claim, the juris¬ 
diction is not affected ; 42 Fed. Rep. 652. 

** By matter in dispute is meant the sub- 


jeot of litigation—the matter for which the 
suit is brought—and upon which issue is 
joined, and id relation to which jurors are 
called and witnesses examined ; ” 1 Wall. 
339. In an action upon a money demand, 
where the general issue is pleaded, the 
matter in dispute is the debt claimed; 
97 U. S. 585. In actions sounding in 
damages, the damages claimed give juris¬ 
diction ; 118 U. S. 550 ; in cases impeaching 
the right to an office, the amount of the 
Balary attached to the office is the criterion ; 
130 U. S. 175 ; in ejectment the value of 
the land claimed determines the jurisdic¬ 
tion ; 185 id. 195 ; and so it is in a bill to 
set aside a fraudulent conveyance as a 
cloud on the title ; 46 Fed. Rep. 317, In all 
cases facts on which the jurisdiction of a 
federal court depends must in some form 
appear on the face of the record ; its juris¬ 
diction is limited, and the presumption is 
that a cause is without its jurisdiction un- 
leas the contrary affirmatively appear ; 119 
U. S. 287 ; until it is in some way shown 
by the record that the sum demanded is 
not the matter in dispute, that sum will 
govern in all questions of jurisdiction, but 
when it is shown that the sum demanded 
is not the real matter in suit, the sum 
shown and not the sum demanded will 
revail ; 108 U. S. 174; the amount of 
amages laid in the declaration is not con¬ 
clusive upon the question of jurisdiction ; 
if the court find that the amount of damages 
stated in the declaration is colorable for 
the purpose of creating a case within the 
jurisdiction of the circuit court, the juris¬ 
diction is defeated, and it is the duty of the 
court to dismiss the proceedings ; this may 
be shown by evidence or depositions taken 
in the cause ; however done it should be 
upon due notice to the parties to be affected 
by the dismissal; 129 U. S. 320. If this l>e 
made to appear ** to the satisfaction of the 
circuit court at any time alter suit has 
been brought,” the court must dismiss the 
suit; Act of March 3,1875 (18 Stat. L.472). 
It seems that if, from plaintiff's evidence 
at the trial, the amount laid in the com¬ 
plaint appears to have been beyond reason¬ 
able expectation of recovery, the action 
should be dismissed ; 82 Fed. Rep. 209. 

A plea of set-off will not deprive the 
court of jurisdiction, though, if established, 
it would reduce the plaintiff’s recovery be¬ 
low the jurisdictional amount; 9 W. & S. 
66 ; 81 Cal. 599. 

In a creditor’s bill eeveral judgments 
held by different creditors cannot be added 
to make up the jurisdictional amount in the 
circuit court; 154 U. S. 558. But it is other¬ 
wise where several plaintiffs are interested 
collectively under a com mon title, the valid¬ 
ity of which is before the court; 143 id, 42. 
A reasonable attorney’s fee, stipulated by 
the parties in case of a suit, may be added 
to the debt to make up its jurisdictional 
amount; 80 Fed. Rep. 759. Where the 
judgment in the supreme court of a terri¬ 
tory exceeded $5,000 the supreme court of 
the United States has jurisdiction though 
the judgment in the trial court was for a 
less sum, and the Amount is reached, by 
adding interest to that judgment; 145 U. 
8. 428. On the appeal it must be shown 
that the amount in controversy in the ap¬ 
pellate court is sufficient; 33 W. Va. 60; the 
plaintiff in error must show this fact; 119 
U. S. 337. 

A court of general jurisdiction is pre¬ 
sumed to be acting within its jurisdiction 
till the contrary is shown ; Brown, Jur. 
§202 ; 10 Ga. 371 ; 10 Barb. 97 ; 8 Ill. 209 ; 
15 Vt. 40 ; 2 Dev. 431. A court of limited 
jurisdiction, or a court acting under 
special powers, lias only the jurisdiction 
expressly delegated ; 27 Ala. N. S. 291 ; 

26 Mo. 65 ; 1 Dougl. Mich. 384 ; 7 Hill, 3. 
C. 39 ; and it must appear from the record 
that its acts are within its jurisdiction ; 5 
Harr. Del. 387 ; 1 Dutch. 554 ; 2 Ill. 554 ; 

27 Mo. 101 : 22 Barb. 823 ; 28 Miss. 737 ; 

28 Ala. N. s. 583 ; 5 Ind. 157 ; 21 Me. 
840 ; 16 Vt. 248 ; 2 How. 819; see 128 U. 
8. 538 ; unless the legislature, by general 
or special law, remove this necessity ; 24 
Ga. 245 : 7 Mo. 873 ; 1 Pet. C. C. 86. See 
1 Salk. 414 ; Bao. Abr. Court m (C, D). 


When the record of a court of general 
jurisdiction in another state discloses noth¬ 
ing in regard to the method of process or 
notice, and there is no evidence on the sub¬ 
ject, there is a presumption of jurisdiction 
over the person, the record itself importing 
sufficient proof of jurisdiction without dis¬ 
closing the different steps by which it was 
acquired ; 18 N. Y. L. J. 575. 

Where one of two courts of concurrent 
jurisdiction has taken cognizance of a 
cause, the other will not enter tain juris¬ 
diction of the same cause ; Brown, Jur. 

§ 95 ; 10 Ohio 373 : 27 Vt. 518 ; 25 Barb. 
513 ; 8 Md. 254 ; 4 Tex. 242 ; 19 Ala. n. 8. 
438 ; 1 Fia. 108 ; 0 McLean 355 ; 30 Fed. 
Rep. 337 ; 93 U. S. 199; 110 Mass. 84. 
See 4 U. S. App. 433. 

The leading general principle as to con¬ 
current jurisdiction is that whichever court 
of those having such jurisdiction first ac¬ 
quires possession of a cause " ill retain it 
throughout : Wells, Jurisd. § 15G ; 19 Ala. 
438 ; 25 Barb. 013 ; 1 Md. Ch. Dec. 351. 
A court which has acquired rightful juris¬ 
diction of the parties and subject-matter 
will retain it for all purposes within the 
general scope of the equities to be en¬ 
forced ; 93 U. S. 199 ; 47 Ind. 274 ; where 
concurrent jurisdiction may be exercised 
by the federal and state authorities, the 
court which first takes jurisdiction can be 
interfered with by no other court, state or 
federal. It is a subversion of the judicial 
power to take a cause from a court having 
jurisdiction, before its final decision 19 
given ; 0 McLean 355 ; 107 III. 554. The 
supreme court and the common pleas 
have concurrent jurisdiction in matters of 
equity ; and pending a bill in the common 
pleas, the suprome court will not enter¬ 
tain jurisdictiou for the same cause ; 1 
Grant 212. 

The jurisdiction of the court thus first 
exercising jurisdiction extends to the exe¬ 
cution of the judgment rendered ; 10 
Bush 431. T Courts have no power to inter¬ 
fere with the judgments and decrees of 
other courts oi concurrent jurisdiction ; 
8 Cal. 20, 00. 

The rule that among courts cf concur¬ 
rent jurisdiction, that o..e which first ob¬ 
tains jurisdiction of a case has the exclu¬ 
sive right to decide every question arising 
in the case, is subject to some limitations ; 
and is confined to suits between the same 
parties or privies, seeking the same relief 
or remedy, and to such questions or proposi¬ 
tions as arise ordinarily and properly in the 
progress of the suit first brought, and does 
not extend to all matters which may by 
possibility become involved with it : 3 
Wall. 834 ; 4 Biss. 308. 

Where the first court, because of its 
limited jurisdiction or mode of proceeding, 
is not capable of determining the whole 
controversy, another court may take juris¬ 
diction and accomplish it ; 19 Ala. 438. 

At common law the rule is well estab¬ 
lished that the pendency of a prior suit 
in personam in a foreign court, between 
the same parties for the same cause of 
action, is no sufficient cause for stay or bar 
of a suit instituted in a local court. This 
rule obtains in regard to actions pending 
in another state of the Union ; 1 Curtis 
494 ; 2 W, Sc S, 129 ; 44 Pa. 326; but see 
3 McLean 221, where it was held that the 
pendency of a suit between the same par¬ 
ties and respecting the same subject-mat¬ 
ter in another slate, may be pleaded in 
abatement in the federal courts, but to 
make such plea effectual it must show 
that the court where suit is has jurisdiction. 

The pendency of an action in a state 
court will not bar an action in a United 
States court to determine the same question 
between the same parties: 50 Fed. Rep. 636, 
which was a mortgage foreclosure proceed¬ 
ing, with an oral opinion by Hanford. J. 

It is provided by federal statute that 
“ every person who commits murder within 
any fort, arsenal, dockyard, magazine, or 
in any other place or district of the county 
under the exclusive jurisdiction of the Uv ited 
States . . . shall suffer death.” 1 U. S. 
Rev. StAt. § 5339. Under this provision 
the criminal jurisdiction of the United 
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States was held exclusive under an act of 
cession of land for forts in Nebraska, which 

P rovided ‘* that the jurisdiction of the 
tate of Nebraska in and over the military 
reservation known as Fort Robinson and 
Fort Niobrara be and the same is hereby 
ceded to the United States.’* It was also 
provided that the jurisdiction ceded should 
continue no longer than the premises con¬ 
cerned were occupied and used by the 
federal government: 74 Fed. Rep. 81. So 
it was held by Tenney, J., that the federal 
court had jurisdiction in a case of homicide 
on the battleship Indiana, while she was 
lying within territory used for naval pur¬ 
poses, under an act .ceding 14 jurisdiction 
over all the lands used and occupied by the 
United States as a navy yard ana naval hos¬ 
pital, according to the plans furnished by 
the Navy Department.” 18 N. Y. L. J. 518 ; 
3. c. 30 Chic. Leg. N. 114, distinguishing 3 
Wheat. 336, where the naval vessel was in 
itate waters. 

But it has been recently held by the 
supreme court of Ne«: "Vork, appellate 
iivision, that the provision of the federal 
constitution giving to congress exclusive 
jurisdiction over lands purchased by con¬ 
sent of the state legislature for such pur¬ 
poses (Art. I. § 8, subs. 17), does not oust 
the jurisdiction of state courts to try civil 
actions of tort, since congress has not pro¬ 
vided for them ; 47 N. Y. Supp. 757. The 
court said further: 

“Although the injury to recover damages for 
which the plaintiff brought this action was sustained 
on land over which the national government had ex¬ 
clusive jurisdiction, It had no more exclusive juris¬ 
diction oversuch territory than the respective legis¬ 
latures of the neighboring States of Massachusetts, 
Pennsylvania, or Ohio have over their respective 
territories. Had the Injury of which the plaintiff 
complains occurred witnIn the limits of either of 
said states, an action could have been maintained. 
In the supreme court of this state to recover dam¬ 
ages therefor (8 Hun TO; 12 N. Y. Supp. 810; 54 
Barb. 31 : 0 Abb. Prac. 106 ; 45 Barb. 887 ; 17 Wend. 
883 ; 9 Johns. 67; 14 Johns. 134 ; 1 Cow. 548), al¬ 
though It haa been held that our courts may, In 
their discretion, refuse to entertain Jurisdiction of 
an action between citizens of a foreign state for 
acts committed within their state (ISON. Y. 480). 
If an action can be maintained in the courts of this 
state, by a citizen thereof, for a personal Injury suf¬ 
fered in another state or country, we can see no 
good reason why such an action cannot be main¬ 
tained when the injury was committed In this state 
on land purchased by, and ceded to, the United 
States. The effect of such cession and purchase is 
merely to create, so to speak, within our territory, 
a foreign state or territory.'’ 

The court of appeals of that state held 
tiiat jurisdiction of such actions unques¬ 
tionably remained in the state in the ab¬ 
sence of legislation by congress ; 135 N. Y. 
336. And in reference to the effect of leg¬ 
islation by congress the court said; 

44 We are not disposed to hold that even then the 
judicial power of the courts of this state would be 
powerless to redress private Injuries committed 
thereon, or that the injured party would be com¬ 
pelled to seek justice in some other jurisdiction. 
The state did cede such political jurisdiction to the 
federal government with respect to the lands In 
question, with certain reservations. Congress haa 
not, however, made any new regulations touching 
the administration of justice in civil cases, with re¬ 
spect to actions arising therein; and, until some 
such regulations have been made, the municipal 
laws of the state for the protection and enforce¬ 
ment of private rights through the courts remain 
unchanged (114 U. 8. 542 ; 114 U. S. 626). The ces¬ 
sion of territory by oae sovereignty to another does 
not abrogate the Uwb in force at the time of the 
cession for the administration of private justice. 
Not, at least, until the new sovereignty has abro¬ 
gated or changed them, do such laws cease to oper¬ 
ate, except, possibly, so far as they may be In con¬ 
flict with the political character, institutions, and 
constitution of the government to which the terri¬ 
tory is ceded." 

In the same case the United States su¬ 
preme court upheld the judgment on the 
ground that the federal jurisdiction had 
lapsed under the terms of the cession and 
declined to determine the other question ; 
162 U. S. 39ft. See 18 N. Y. L. J. 740. 

In another class of cases it has been held 
tiiat a jurisdiction executed by the state 
courts may be entirely ousted by the inter¬ 
position of congress by a statute confer¬ 
ring on the federal courts exclusive juris¬ 
diction. An action against a foreign consul 
may be so brought in the state court; 50 
Pac. Rep. (Col.) 758. 

Any act of a tribunal beyond its juris¬ 
diction is null and void, and of no effect 
whatever ; 38 Me. 414 ; 18 Ill. 432 ; 21 


Barb. 0 ; 26 N. H. 282 ; whether without 
its territorial jurisdiction; 21 How. 606 ; 
15 Ga. 457 ; or beyond its powers ; 22 
13 Ill. 432; 1 Dougl. Mich. 
890 ; 5 T. B. Monr. 261 ; 16 Vt. 246. 

Illegality in the service of process by 
which jurisdiction is to be obtained is 
not waived by the special appearance of 
the defendant to move that the service be 
set aside ; nor after such motion is denied, 
by his answering to the merits ; such ille- 
gality is waived only when, without hav¬ 
ing insisted upon it. he pleads in the first 
instance to the merits ; 98 U. S. 476. The 
filing of a general appearance is not a wai¬ 
ver of defendant’s right to move to dismiss 
for want of jurisdiction, where that was 
based on diverse citizenship and the action 
was brought in the wrong district ; 82 
Fed. Rep. 837. But where the court had 
jurisdiction of the subject-matler and 
service was made in the jurisdiction, a de¬ 
fence on the morits after a motion to quash 
the service of summons had been over¬ 
ruled was held to wai\e the objection to 
the jurisdiction ; 49 id. 807. 

It is held that the question must be 
raised before making any plea to the 
merits, if at all, when it arises from for¬ 
mal defects in the process, or when the 
want is of jurisdiction over the person ; 7 
Cal. 581 ; 19 Ark. 241 ; 28 Mo. 319 ; 22 
Birb. 333 ; 6 Cush. 560 ; 13 Ga. 318; 20 
How. 541 ; 87 Ga. 193; 45 Ill. App. 374 ; 
76 Hun 513. See 2 R. I. 450 ; 30 Ala. N. s. 
63; 16 Colo. 539 ; 4 U. S. App. 247 ; 36 
Mo. App. 234 ; 89 Tenn. 304. 

Objection to jurisdiction may be taken 
by motion to dismiss ; 37 Pa. 387 ; 71 Ind. 
417 ; at common law, by a plea in abate¬ 
ment ; 144 U. S. 653 ; 18 III 292 ; 3 
Johns. 105 ; it oan be raised in the federal 
courts by a plea in abatement ; 46 Fed. 
Rep. 317 ; and under the codes, by de¬ 
murrer, if the want of jurisdiction appear 
in the complaint ; Works, Courts and 
Juris. 106.; or if it bs in a court of special 
jurisdiction, by demurrer, answer, or mo¬ 
tion in arrest of judgment ; id. 10D. 

Where the subject-matter is not within 
the jurisdiction, the court may dismiss the 
proceedings of its own motion ; 22 Barb. 
271 ; 4 Ill. 133 ; 103 Ind. 79 ; and a rem¬ 
edy may be had by a writ of prohibition ; 
3 6la. Com. 12. Sei Prohibition. 

If the objection is only to a defective 
servioe, it must be raised in the court be¬ 
low ; 95 U. S. 714. 

Where the oitizenship of the parties ap¬ 
pears in the petition, defect of jurisdiction 
on that ground may be raised by de¬ 
murrer, in the absence of a general ap¬ 
pearance ; 41 Fed. Rep. 65. 

It is rarely, if ever, too late to object to 
the jurisdiction of a court where the want 
of power to hear and determine appears on 
the face of the proceedings ; per Bronson, J., 
2 Hill, N. Y. 159. Thus, an appellant from 
chancery to the court of errors m&y avail 
himself in the latter court of an objection 
to the chancellor's jurisdiction, though it 
was not made before him, when the ob¬ 
jection, if valid, is of such a kind that it 
oould not have been obviated, had it been 
started at an earlier stage in the proceed¬ 
ings ; id. See 18 Civil Proc. R. 98. The 
objection that the complainant lias an ade¬ 
quate remedy at law when made for the 
first time in an appellate court is looked 
upon with supreme disfavor ; 4 U. S. App. 
336. See 60 Fed. Rep. 823. 

The judgment of a court of another state 
is always subject to impeachment for the 
want of jurisdiction, either as to subject- 
matter or parties. Jurisdiction of the sub¬ 
ject-matter of an action or judicial pro¬ 
ceeding is the power to decide the general 

Q uestion involved therein, and does not 
epend upon the facts of a particular case, 
or the ultimate existence of a good cause of 
action; 18 N. Y. L. J. 575. 

Courts of dernier resort are conclusive 
judges of their own jurisdiction ; 1 Park. 
Cr. Cas. 860; 1 Bail. 294. 

It is a general principle of inw that an 
agreement in advance in which an attempt 
is made to oust the ordinary jurisdiction 
of the court is illegal and void ; 6 Thomp. 


Gorp. § 7466. Parties cannot by contract 
oust the courts of their jurisdiction ; 70 
Pa. 480; nor can individuals or corpora¬ 
tions create judicial tribunals for the final 
and conclusive settlement of controversies ; 
102 Ind. 209 ; but any person may covenant 
that no right of action shall accrue till a 
third person has decided on any difference 
that may arise between himself and the 
other party to the covenant; 5 H. L. Cas. 
011 ; 4 App. Cas. 674 ; 10 App. Cas. 220 ; 
but it has been held that a provision for 
submitting the whole question of liability 
to arbitrators as a condition precedent to 
a right of action is invalid ; L. R. 1 Q. B. D. 
503. But this case is said not to be in 
harmony with the other English authori¬ 
ties, though it follows the doctrine of 
Coleridge, J., in 8 Exch. 497, a case which 
was affirmed in 5 H. L. Cas. 811, but upon 
broader grounds. See 11 Harv. L. Rev. 239. 
In Massachusetts, the decisions appear to 
distinguish between agreements to arbi¬ 
trate all disputes and those for the submis¬ 
sion of the question of damages only, or 
questions of that kind which do not go to 
tbe root of the action ; the former are in¬ 
valid ; the latter valid ; see 135 Mass. 216 ; 
100 id. 117 ; 153 id. 143. In Maine, parties 
may, by agreement, impose conditions, 
with respect to preliminary and collateral 
matters, such as do not ,go to the root ol 
the action, but cannot be compelled, even 
by their own agreements, to refer the whole 
cause of action to arbitration, and thus 
oust the courts of jurisdiction ; 79 Me. 221 ; 
see 88 id. 435. It is said that the rule that 
a general covenant to submit any differ¬ 
ences is a nullity, is too well settled to lx? 
questioned ; 50 N. Y. 250. See 33 Wis. 331. 
An agreement that the decision of an en¬ 
gineer, in case of any dispute, shall be 
obligatory, is binding ; 4 W. <fe S. 205 ; 3 
Wall. Jr. 243; contra , 1 Cliff. 430. The sub¬ 
ject is ably treated in 11 Harv.L. Rev. 234. 

Stipulations in a policy of marine insur¬ 
ance, that any dispute in relation to loss 
shall be referred to referees ; that no policy¬ 
holder shall maintain any claim thereon 
until he shall have offered to submit to such 
reference; and that in case any suit shall 
be begun without such offer, the claim 
shall be dismissed and the company ex¬ 
empted from liability under it, are void ; 
54 Me. 55, 70. A clause in an insurance 
policy providing for arbitration of any dis¬ 
pute as to loss, and that no action should 
oe maintained till such arbitration was had, 
does not oust the jurisdiction of the courts ; 
the condition is revocable, though its 
breach may subject the party to an action 
for a breach of it; 79 Pa, 478. 

A by-law of a mutual fire insurance cor¬ 
poration, to which their policies are ex¬ 
pressed to be subject, that any suit on a 
policy shall be broughtin the courts where 
the company is established, is not binding 
on the assured; 6 Gray 174, 

An agreement by a foreign insurance 
company, in conformity with a state stat¬ 
ute, that if sued in a state court, it will 
not remove the suit to a federal court, is 
invalid ; 20 Wall. 445. 

An Iowa statute which requires that 
every foreign corporation namea in it shall, 
as a condition for obtaining a permit to 
transact business in Iowa, stipulate that 
it will not remove into the federal court 
certain suits which it would by the laws 
of the United States have a right to remove, 
is void because it makes the right to a per¬ 
mit dependent upon the surrender by the 
foreign corporation of a privilege secured 
to it Dy the constitution and lawB of the 
United. States ; 121 U. S. 186; the state 
might as well pass an act to deprive a citi¬ 
zen of another state of his right of removal; 
id. 200. See Insurance. 

Mutual benefit societies may prescribe 
regulations as to procedure in enforcing 
claims, and may require appeals to superior 
bodies before instituting suit, but they can¬ 
not entirely take away the right to invoke 
the aid of the courts in enforcing claims 
existing in favor of its members upon con¬ 
tracts ; 102 Ind. 209. 

An agreement by which the membere of 
an association undertake to confer judioial 
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powers. in respect to the common property, 
upon it* officers, selected out of the asso¬ 
ciation, as a tribunal having general au¬ 
thority to adjudicate upon alleged viola¬ 
tions of the rules, and to decree a forfeit¬ 
ure of the rights, to such property, of the 
parties, is void. The court will not aid in 
enforcing the judgment of a tribunal 
sought to be created by private compact, 
except in case of submission to arbitra¬ 
tion of speedflo matters of controversy ; 16 
N. Y. 113. 

The powers both of courts of equity and 
of law over their own process to prevent 
abuse, oppression, and injustice are inher¬ 
ent and eaually extensive and efficient ; 
as is also tneir power to protect their own 
jurisdiction ana officers in the possession 
of property that is in the custody of the 
law : 110 tr. S. 276. 

When a prisoner after pleading guilty is 
allowed to go out of custody without bail, 
the court has no further jurisdiction over 
him, and cannot, at a subsequent term, 
order his rearrest, and pronounce sentence 
upon him : 39 N. E. Rep. (IU.) 568. 

As to jurisdiction of a justice of the peace, 
see that title. 

Jurisdiction is the power to decide a justi¬ 
ciable controversy, and includes questions 
of law as well as of fact. A complaint 
setting forth & substantial claim under a 
federal statute presents a case within the 
jurisdiction of the court as a federal court ; 
and this jurisdiction can not be made to 
jttand or fall upon the way the court may 
chance to decide an issue as to the;legal 
sufficiency of the facts alleged any more 
than upon the way it may decide as to the 
legal sufficiency of the facts proven. Its 
decision either way upon either question is 
predicated upon the existence of jurisdiction, 
not upon the absence of it. 263 U. S. 305. 
Am distinguished from merits, jurisdic¬ 
tion is wanting only where the claim set 
forth in the complaint ib so unsubstantial 
as to be frivolous or, in other words, is 
plainly without color of merit. Id. 

Between States. “Jurisdiction’ * as 
generally used in compacts between States 
has more limited sense than “sovereignty." 
209 U. S. 473. 

See United States Courts ; Executor ; 
Three Mile Limit ; High Seas ; Sover¬ 
eign ; Foreign Judgments ; Equity ; 
Common Law ; Admiralty ; Judgments ; 
Judge ; Judicial Power ; Record. 

See Foreign Jurisdiction; Martial 
Law ; Military Government ; Military 
Jurisdiction ; Military Law, Jurisdiction 
Under. 

J U hI8 DIutiON CLAUSE. Xu 
Equity Practice. That part of a bill 
which is intended to give jurisdiction of 
the suit to the court, dy a general aver¬ 
ment that the acts complained of are con¬ 
trary to equity and tend to the injury of 
the plaintiff, and that he has no remedy, 
n not a complete remedy, without the as¬ 
sistance of a court of equity, is called the 
jurisdiction clause. Mitf. Elq. PI. 43. 

This clause is unnecessary ; for if the 
court appear from the bill to have juris¬ 
diction, the bill will be sustained without 
this clause ; and if the court have not juris¬ 
diction, the bill will be dismissed though 
the clause may be inserted. Story, Eq. PL 
§84. 

JURISPRUDENCE. The science of 
the law. Tha practical science of giving a 
wise interpretation to the laws and making 
a just application of them to all cases as 
they arise. 

By science, in the first definition, is un¬ 
derstood that connection of truths which 
is founded on principles either evident in 

themselves or capable of demonstration,_ 

a collection of truths of the same kind, ar¬ 
ranged in methodical order. In the latter 
sense, it is the habit of judging the same 
questions in the same manner, and by this 
course of judgments forming precedents 
1 Avliffe^ Pand. 8. See Austin, Amos, 
Markby, Heron, Phillimore, Lorimer, Lind- 
ley, on Jurisprudence. 

Analytical. Jurisprudence rormed by 


analysis and comparison of legal conception. 0 
Stand. Diet 

Comparative. The analytical com¬ 
parison of systems of law prevailing in 
different countries nnd nations, ancient and 
modern. Stand. Diet. 

Equity. See Equity Jurisprudence. 

Medlo&l. The branch of jurisprudence 
pertaining to questions, requiring technical 
knowledge of the medical sciences for their 
elucidation and determination. Stand. 
Diet. 

JURIST. On© versed in the science of 
the law. One skilled in the civil law. One 
skilled in the law of nations. 


JURISTIC PERSON. The usual form 
of a juristic person is a corporation. Indeed, 
corporations are the only juristic persons 
known to the common law (except the 
State). Gray, Nature and Sources of Law 
47. 

JTJRO. In Spanish Law. A certain 
pension granted 6y the king on the public 
revenues, and more especially on the salt¬ 
works, by favor, either in consideration of 
meritorious services or in return for money 
loaned the government or obtained by it 
through forced loans. It is a portion of 
the yearly revenue of the state, assigned 
as a rightful indemnity, either in perpe¬ 
tuity or as an annuity. 

JUROR (Lat. faro, to swear). A man 
who is sworn or affirmed to serve on a jury. 

Any person selected and summoned ac¬ 
cording to law to serve in that capacity, 
whether the jury has been actually im¬ 
panelled and sworn or not. 43 La. Ann. 


JURY (Lat. jurata , sworn). A body 
of men who are sworn to declare the facts 
of a case as they are proven from the evi¬ 
dence placed before them. 

The term “ jury,” as used in the consti¬ 
tution, means twelve competent meu, dis¬ 
interested and impartial, not of kin nor 
personal dependents of either of the par¬ 
ties, having their homes within the juris¬ 
dictional limits of the court, drawn and 
selected by officers free from all bias in 
favor of or against either party ; duly im- 

§ anelled, and sworn to render a true ver- 
ict, according to the law and the evi¬ 
dence ; 11 Nev. 39. 


A Jate writer considers that the best theory re¬ 
gards the jury system as having been derived from 
Normandy, where, as In the rest of France, it had 
existed since Its establishment under the Carlovin- 
gian kings. It mado its appearance id England soon 
after the Norman Conquest. No trace of It is to be 
found in Anglo-Saxon times, nor was it, as Is often 
supposed, established by Magna Charta; 10 Harv. 
L. Rev. 150, by J. E. R. Stephens. The same writer 
finds the idea of unanimity re-established in the 
time of Edward IV,, a majority verdict having pre¬ 
viously sufficed ; in the Year Books of tS Edward 
UL Is the first Indication of the jury deciding on 
evidence produced before them in addition to tneir 
own knowledge. Early in the reign of Henry IV. 
evidence was required to be given at the bar of the 
court, and the modern practice or method of Jury 
trials had its origin ; id. 150. 

Prof. J. B. Thayer finds the origin of the jury in 
the Frankish Inquisition ; it existed In Normandy 
and went thence to England in the eleventh cen¬ 
tury : 5 Harv. L. Rev. 240. The use of a Jury both 
for civil and criminal Is mentloued for the 

first time in English statute law in the Constitu¬ 
tions of Clarendon : id. 1S6, 

The origin of trial by jury Is said by another re¬ 
cent writer to be rather French than English, rather 
royal than popular, rather a livery of conquest 
than a badge of freedom. Originally juries were 
called in, uot to hear, but to give, evidence. The> 
were the neighbors of the parties and were pre¬ 
sumed to know when they came into court the facts 
about which they wore to testify. They were chosen 
by the sheriff to represent the neighborhood. The 
verdict was the sworn testimony of the country¬ 
side. By slow degrees the Jury acquired a new 
character. Sometimes when the Jurors knew noth¬ 
ing of the facta, witnesses who did know the factr 
would be called la to supply the requisite Informa¬ 
tion. They became more aud more dependent on 
the evidence given in their presence by those wit¬ 
nesses who were summoned by the parties. In the 
fifteenth century the change had taken place,though 
in yet later days a man who hod been summoned os 
a juror and sought to escape on the ground that ho 
already knew something of the facts, might be told 
that he had given a very good reason for hie being 
placed In the Jury box. It may well be said there- 
Jore that trial by Jury, though It had its roots In the 
Frankish inquest, grew up on English Botl: 1 Social 
England 256, 2ttO. So also | Poll. ft Mftltl. 117-181. 

Another writer finds Its foundation In Norman in¬ 
stitutions and its establishment hy positive legisla¬ 
tion In the time of Henry II. Leaser, Hist, of Jury 


A common jury In one drawn in the usual 
and regular manner. 

A grand jury Is a body organized for oer- 
tain preliminary purposes. 

A jury de medietate lingua la one com¬ 
posed half of aliens and half of denizens. 

Such JurlM might formerly be claimed, both in 
civil ana criminal cases, where the party claiming 
the privilege was an alien born, by virtue of 28 Edw. 
HI. o. 18, and by an earlier statute, where one party 
was a foreign merchant; 87 Edw. III. c. 8. Such e 
Jury was provided in criminal oases by a statute of 
Edward L It was aboltthed by 88 Vlct. c. 14 The 
right has been recognized in this oountry ; 1 Dali 
78; 0 Johns. 381 ; 11 Leigh <W0 ; contra , 4 Cra. C. C. 
678; 4 Hawks 800. It has been generally abolished 
by statute; Thomp. ft Merr. Juries 18; excepting in 
Kentucky, where it still exists ; id. 

A petit or traverse jury is a jury who try 
the question in issue and pass finally upon 
the truth of the facts in dispute. The 
term jury is ordinarily applied to this body 
distinctively. 

A special jury is one selected by the as¬ 
sistance of the parties. 


This is granted in soma cases upon motion and 
cause shown, under various local provisions. The 
method at common law was for the officer to return 
the names of forty-eight principal freeholders to the 
proper officer. The attorneys of the respective 
parties, being present, strike off each twelve names, 
and from the remaining twenty-four the Jury is 
selected. A similar course is pursued in there states 
where such juries are allowed. Bee 8 Bharew BLa. 
Com. 857. The earliest rule of court on the subject 
was made in 8 Will. III.; 1 Balk. 406. It formerly 
was granted only In cases of special consequence or 
great difficulty ; but later, a special Jury has usually 
been granted in ordinary cases. In some states such 
a jury is of course ; in New York, statutes provide 
for such only in cases of special Importance or in¬ 
tricacy, as to which the court must decide. 

A struck jury is a special jury. See 4 
Zabr. 843. 

Trial by jury is guaranteed by the con¬ 
stitution of the United States in all crim¬ 
inal cases except upon impeachments, and 
in all suits at common law where the sub¬ 
ject-matter of the controversy exceeds 
twenty dollars in value. The right to such 
a trial is also provided in many of our 
state constitutions. It has been held, 
however, not to be an infringement of this 
federal constitutional right, where a statute 
provides that in all criminal prosecutions the 
party Accused, if he shall so elect, may be 
tried by the court instead of by a jury ; 
hiiHer, Const. U. S. 494 ; 5 Ohio St. 57 : 80 
Mich. 116; 46Conn. 849 ; see 16 Ain. L. Reg. 
N. 8. 705. It was held by the United States 
supreme court that a jury trial may be 
waived when there is a positive legislative 
enactment giving the right to do so; 146 
U. S. 314. This clause of the constitution 
does not apply to state courts ; Hare, Am. 
Const. L. 860 ; 134 U. S. 31 ; 7 Pet. 247 ; 21 
Wall. 557 ; Cooley, Const. Lim. 410 ; and 
therefore the states may in their own con¬ 
stitutions dispense with trial by jury both 
in civil and criminal cases ; Ordron. Const, 
Leg. 061, and cases supra. It does not ap¬ 
ply to cases in the court of claims ; 102 
U. S. 426 ; nor to proceedings for disbar¬ 
ring an attorney ; 107 U. 8. 265; nor for 
assessing damages; Baldw. 202; nor to 
equity cases in the federal courts; 104 
U. S. 726; nor to cases where the right is 
antecedently and voluntarily relinquished ; 
4 Wheat. 235 ; nor does a like provision in 
a state constitution apply to any proceed¬ 
ings in which a jury was not required at 
common law; e. g 4 , a justice’s court; 30 
Mo. 600 ; 62 Barb. 16 ; nor to any court 
which exercised its functions without the 
aid of a jury prior to the adoption of a 
constitution ; Thomps. & Merr. Juries 11; 
74 N. Y. 400. 

A jury trial is not guaranteed by a state 
constitution providing for " due process of 
law”; 13 N. Y. 378; nor even by the pro¬ 
vision for it in the fourteenth amendment; 
92 U. S. 90 ; “ due process of law " simply 
requires that there shall 1)6 a day in couit, 
and the legislature may take Away or 
change a remedy ; 70 N. Y. 228 ; but it 
lias been held in some cases that the ex- 

S resaion does guarantee a jury trial; 37 
le. 105 ; 68 N. H. 400 ; 8 Gray 329; 110 U. S. 
516, opinion of Harlan, J., dissenting. 

An act providing for the trial of a con¬ 
tested election to a public office which de¬ 
prives the party of a trial of disputed facts 
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by jury is not unconstitutional; 48 Pa. 884. 

In the Delaware constitution of 1897, 
provision is made for the trial of criminal 
offences against the election laws, by the 
w *tbout a jury. See Delaware. 
number of jurors must be twelve; 
and it is held that the term jury in a con¬ 
stitution imports, ex vi termini , twelve 
men ; 20 Ohio 81 ; 74 N. Y. 406 ; 6 Mete 
231; 4 Ohio St. 177 ; 2 Wig. 22 ; 8 id. 219 ; 
whose verdict is to be unanimous : 12 N. Y* 
190. See 11 Nev, 39, wuprou 

Where a constitution preserves the right 
of trial by jury inviolate, the legislature 
cannot change the number of jurors in 
either civil or criminal cases ; Thomp. Sc 
Merr. Juries 10 ; 35 Mo. 408 ; 51 Ga. 264. 

The question whether the common law 
requirement of twelve jurors may be 
changed has in recent years received much 
attention in the courts. There has been a 
growing tendency, at least, towards the 
serious consideration of changes in the jury 
system as administered at common law 
and secured by the state and federal con¬ 
stitutions. See Grand Jury. The decided 
weight of authority is that, where the 
right to trial by jury is secured by the 
constitution, the legislature cannot au¬ 
thorize a verdict by a less number than 
twelve ; that the constitutional reservation 
implies a right to the concurrent judg¬ 
ment of that number, and any statute 
limiting it is unconstitutional and void ; 41 
N. H. 550; 33 Fla. 608; 1 Okl. 366; 36 Pac. Rep. 
(Ariz.) 499. It is held contra in all civil 
cases in Utah ; 37 Pac. Rep. 262 ; 39 id. 541 ; 
9 Utah 61. In the last case the question is 
considered in an elaborate opinion, which 
argues that the requirement is no more 
an essential part of the jury system than 
those common-law qualifications of jury¬ 
men which have not been continued in 
force. The court say: “ Wherever this 
provision has been tried, it has been 
found to be a distinct benefit. Such a 
provision is simply a change in the pro¬ 
cedure of applying legal remedies. It is 
general in its application; it is fair and 
just to all. No man’s property rights are 
injured by it, and no man can be said to 
have a vested right in the unanimous ac¬ 
tion of a jury, any more than in the fact 
tliat a juror was anciently required to be 
a freeholder. All litigants could waive in 
civil trials at common law and under our 
constitution this unanimity of verdict. 
If they could waive it, then it was not one 
of the requisites which must be preserved 
in order to preserve a jury trial in civil 
actions. For these reasons because society 
progresses, and modes and legal procedure 
must change with that progress, because 
this enactment is a just and reasonable ex¬ 
pression of the public will, because it is 
calculated to be a great benefit to all classes 
of litigants, because it reaches justly, fair¬ 
ly, and impartially all classes of men, be¬ 
cause it is claimed only to be an infringe¬ 
ment of a broad and general statement in 
the constitution which ought not to be so 
narrowly construed as to be a bulwark 
against progress, we hold that this law was 
a rightful subject of legislation.” But see 
166 U. S. 464. reversing, the supreme court 
of Utah (10 Utah 147), where it was held 
that litigants in common-law actions in the 
courts of the territory of Utah, while it re¬ 
mained a territory, had a right to trial by 
jury which involved unanimity of verdict, 
and-this right could not be taken away by 
territorial legislation. As to unanimity 
of a verdict in a state court see infra. See 
also 36 Cent. L. J. 437 ; 89 Ga. 393. 

There would seem to be no legid objec¬ 
tion to permitting this change by constitu¬ 
tional provision, but even that, it has been 
held, will not sustain a statute providing 
that in certain contingencies, at the discre¬ 
tion of the trial court, a jury may consist 
of less than twelve men ; 93 Mich. 399. In 
California, in civil cases and misdemeanors, 
the jury may consist of twelve or any 
number less than twelve upon which the 
parties may agree in open court. And the 
number of jurors may be limited in Colo¬ 
rado, Florida, Idaho, Iowa, Louisiana, 
Michigan, Missouri. Montana, Nebraska, 


New Jersey, North Dakota, Washington, 
and Wyoming. See 36 Cent. L. J. 437. 

Unanimity in giving a verdict was not 
universal in the early days of the common 
law; at times eleven sufficed; in some 
cases a majority. Probably it was only in 
the second half of the fourteenth century 
that unanimity became an established prin¬ 
ciple ; 5 Harv. L. Rev. 266, by Prof. J. B. 
Thayer. The requirement of unanimity of 
twelve jurors arose from the custom which 
taught men to regard it as. the proper 
amount of evidence to establish the credi¬ 
bility of a person accused of an offence ; 
Forsyth, Trial by Jury 240. At common 
law, except as above stated, unanimity 
was essential to a verdict, so that it has 
been held that a conviction by eleven 
jurors, even where the accused waived a 
trial by twelve jurors, would be set aside; 
18 N. Y. 128. “ Unanimity was one of the 

peculiar and essential features of trial by 
jury at common law ;" 166 U. S, 464, in 
which case while the court considered it a 
matter of dispute as to whether the sev¬ 
enth amendment alone invalidated a stat¬ 
ute dispensing with unanimity it was held 
that, under the constitution and a law that 
no person shall be deprived of the right of 
trial by jury, astatute of Utah authorizing 
a verdict in civil cases on the concurrence 
of nine jurors was invalid ; but the court 
exprassly said that the power of a state to 
change the rule as to unanimity was not 
before them, and cited 92 U. S. 60; 110 
U. S. 516, Changes in this respect have 
been made in many states. In civil actions 
in California, I(taho, Louisiana, Nevada, 
Texas, and Washington, three-fourths may 
render a verdict; two-thirds in Montana in 
civil actions and crimes less than felonies, 
and five-sixths in Idaho, in all cases of 
misdemeanor. In Iowa the legislature may 
authorize a verdict by less than twelve in 
inferior courts. 

Unanimity is still required in England. 
In a late case before the Judicial Com¬ 
mittee of the Privy Council, where a Brit¬ 
ish subject was convicted of murder in 
Japan, the court being comprised of a' 
British judge and five jurors, established 
under a British treaty, it was argued by 
Sir Frank Lockwood that the British gov¬ 
ernment could not establish such a court 
with a jury of less than twelve, but the 
court held that the conviction was lawful. 
[1897] App. Cas. 719. 

A modification of the jury system, much 
considered and quite generally adopted, is 
the provision authorizing the parties to 
waive a jury and elect to have the facts 
tried by the court. This course in civil 
cases is authorized in most of the states, as 
well as in the federal courts. It is provided 
for in the constitutions of Arkansas, Cali¬ 
fornia, Colorado, Florida, Maryland, Michi- 

S in, Minnesota, Nevada, New York, North 
arolina. Pennsylvania, Vermont, Wiscon¬ 
sin, Washington, and West Virginia. By 
statute a like practice obtains in Illinois, 
Missouri, New Jersey, and Wyoming, and 
also by the bill of rights in Arizona and by 
statute in New Mexico. There can be a 
waiver in civil cases and in criminal cases 
not amounting to felony in Idaho, Montana, 
North Dakota, and California. 

The general principle is, however, that 
in criminal cases, the accused can neither 
waive his right to a trial by a jury of twelve 
nor be deprived of it by the legislature; 18 
N.Y. 128; 64 Ind. 461 ; 68 la. 130 ( contra , 
51 la. 578); 41 N. H. 550 ; 66 Mo. 684; 44 Ala. 
393 ; 12 Ohio St. 622 ; 1 Mont. 118; 43 Mich. 
443. Judge Cooley, after stating that less 
than twelve would not be a common-law 
jury, or such as the constitution guarantees, 
adds. “ And the necessity of a full panel 
could not be waived—at least in case of 
felony—even by consent.” Const. Lim., 4th 
ed. 395. It was held that where one juror 
was an alien the failure to challenge him 
was not a waiver of the objection, and on 
the refusal of the court to set aside the 
judgment, it would, be reversed, on error; 
10 Mich. 356 ; contra , 2 Bay 150. 

As to waiver of full panel, see 12 Cr. L. 
Mag. 13 ; by oriminal; 25 Am. L. Reg. n. b. 
403 ; 21 Cent. L. J. 280. On the trial of a 


misdemeanor, a full jury may be waived ; 

J 3 S 1 , 80 ^ Shaw * c - 2 Meto. (Ky.) 
1 ; 59 Fed. Rep. 110; or where the penalty 
is only a fine; 1 Mete. (Ky.) 365 ; 41 Mo, 
470. A jury may be waived in all civil 
cases, without any statute ; 89 Va. 707. 

The fact that a court of chancery may 
summon a jury to try an issue of fact is not 
equivalent to the right of trial by jury 
under the seventh amendment of the con- 
stution ; 149 U. S. 451. And the constitu¬ 
tional right does not relate to suits over 
which equity exercised jurisdiction when 
“Jif constitution was adopted ; 20 S. E. Ren. 
(W, Va.) 557 ; but the nght cannot be de¬ 
feated by giving equity jurisdiction over an 
action in which the right applies ; id. It is 
not impaired by an act giving the appellate 
court authority to reverse for excessive 
dam^es; 38 Atl. Rep. (Pa.) 296 ; s. c. 178 
Pa. 481. In that case it was held that this 
act which gives the supreme court “ power 
in all cases to affirm, reverse, amend, or 
modify a judgment, order, or decree ap¬ 
pealed from and to enter such judgment,” 
eto., as it may deem proper and just, does 
not infringe upon the right of trial by jury 
and is constitutional; and in a later oase 
this decision was adhered to, and it was 
further held that where the supreme court 
had reversed a judgment, without award¬ 
ing a new venire, it might subsequently 
amend the judgment of reversal by adding 
thereto a formal judgment in favor of 
defendant; 183 Pa. 142. 

Qualifications. Jurors must possess the 
qualifications which may be prescribed by 
statute, must be free from any bias caused 
by relationship to the parties or interest in 
the matter in dispute, and in criminal cases 
must not have formed any opinion as to the 
guilt or innocence of the accused. 

“1, They are to be good and lawful 
men. 2. Of sufficient freeholds, according 
to the provisions of several acts of parlia¬ 
ment. 3. Not convict of any notorious 
crime. 4. Not to he of the kindred or alli¬ 
ance of any of the parties. 5. Not to be 
such as are prepossessed or prejudiced be¬ 
fore they hear their evidence.” Cond. Gen. 
297. A 9 to bias by reason of opinion, see 
15 Wkly. L. Bui. 305; 20 Am. L. Reg. N. 8. 
117 : impressions ; 8 Cr. L. Mag. 559. 

At common law there was a freehold 
qualification, but to no certain amount; by 
2 Hen. V. it was 40s. ; Thomp. Sc Merr. 
Juries 20; Proffatt, Jury Trial § 115. See 
20 Am. L. Reg. N. 8. 436, 497. 

An alien may serve as a juror, that is, a 
foreigner intending to be naturalized; 56 
Mich. 154; confra, 3 Ala. 546, and see Prof¬ 
fatt, Jury Trial § 116; 6 Cr. L. Mag. 336. 
An atheist has been held to be disqualified ; 

8 Harr. Sc McH, 301. Women could not 
serve as jurors at common law, except upon 
a jury to try an issue under a writ de ventre 
inspiciendo ( q. t\); 3 Bla. Com. 362. They 
are now qualified in some states. 

The federal constitution provides that in 
criminal trials the jury shall be taken 
“from the state and district where the 
crime shall have been committed.” State 
constitutions usually confine the selection 
to the county or district, except where, in 
some states, a provision is made in case 
jurors cannot conveniently be found in the 
county. The right to a trial by a jury of 
the vicinage is an essential part of trial by 
jury. 

In some states the qualifications of jurors 
are regulated by the constitution ; e. a., 
Florida requires them to be taken from the 
registered voters. Georgia requires that 
jurors shall be upright and intelligent per¬ 
sons. Subject to the constitutional provi¬ 
sions as to impairing the right of trial by 
jury, the legislature has power to define 
the qualifications of jurors. It may dis¬ 
pense with the freehold qualification re¬ 
quired by common law ; 96 Ill. 206 ; 108 
Moss. 412; but see 20 Am. L. Reg. 486; 
Proffatt, Jury Trial § 115. 

In some states conviction for certain 
high crimes disqualifies; some states re¬ 
quire citizenship; others that jurors shall 
be selected from the qualified voters ; others 
impose tests of integrity, or intelligence or 
education. Freehold or property tests are 
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the law as declared by the court finds its 
principal, original support in Bushell’e 
case, Vaughan 185, where the question 
was on habeas corpus whether jurora were 
liable to be fined and imprisoned for non¬ 
payment of fine for having found a general 
verdict in opposition to the instructions of 
the court. Vaughan, C. J., held that be¬ 
cause a general verdict of necessity re¬ 
solves “ both law and fact complicately 
and not the fact by itself,” it coula not be 

B roved that the jurors did not proceed upon 
aeir view of the evidence. This line of 
argument is implicitly relied upon by the 
advocates of the extreme right of the jury, 
but has been rightly characterized as nar¬ 
row ; though conclusive in the case to 
which it related ; 1 Curt. C. C. 33 ; Hallam, 
Const. Hist. c. 13; 5 Gray 185. The line 
of argument in the English case, taken to¬ 
gether with the criticisms upon it, well 
illustrate the difficulties of the subject 
which arise necessarily in every case 
which is submitted to a jury upon mixed 

? uestions of law and fact. However 
rankly it may be stated that the jury are 
bound by the views of the law delivered to 
them by the court, the obligation to accept 
those viewB is rather moral than suscep¬ 
tible of rigid practical enforcement. Early 
English cases supporting the doctrine that 
the jury are judges of the fact and not of 
the law are, 1 Plowd. Ill ; id. 233 ; 2 id. 
493 ; 2 Stra. 766 ; Lord Hardwicke said :— 
“The thing that governs greatly in this 
determination is, that the point of the law 
is not to be determined by juries; juries 
have a power by law to determine matters 
of fact only ; and it is of the greatest con¬ 
sequence to the law of England and to the 
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the jury are kept distinct; that the judge 
determine the law, and the jury the fact; 
and if ever they come to be confounded, it 
will prove the confusion and destruction of 
the law of England.” Cas. temp. Hardwicke 
23. Foster, after stating the rule that the 
ascertainment of all the facts is the prov¬ 
ince of the jury, savs:—“ For the construc¬ 
tion the law putteth upon facts stated and 
agreed, or found by a jury is in this, as in 
aD other cases, undoubtedly the proper 
province of the court.” And he adds that 
in cases of difficulty, a special verdict is 
usually found, but, where the law is clear, 
the jury, under the direction of the court 
aa to the law, may and, if well advised, 
always will find a general verdict conform¬ 
ably to such direction ; Fost. Cr. L., 3d 
ed. 255. To the same effect, it has been 
urged, is the settled current of English 
authority; Wynne’s Eunomus, Dial. 1X1. 
§§ 53, 523 ; 1 Steph. Hist. Cr. L. 551 ; 2 
Hawk. P. C. o. 22, § 21 ; 8 Term. 428 ; 4 
Bing. 195 ; 8 C. & P. 94 ; contra , Vaughan 
135 ; 4 B. & Aid. 145. 

The question arose most frequently in 
England in connection with prosecutions 
for libel, and it was contended that Fox’s 
Libel Act changed the common-law rule, 
but this was not the case. In a leading 
case arising under that act, it was held that 
it was for the judge to define the offence 
and then for the jury to say whether the 
publication under consideration was within 
that definition; 6 M. & W. 104 (see as to 
this case, 156 U. S..97 ; 1 Curt. C. C. 55); 2. 
Jar. 137. In the House of Lords the unani¬ 
mous opinion of the judges was given by 
Tindal, C. J., in answer to a question 
whether, if a fine were received in evi¬ 
dence, it ought to be left to the jury to 
say whether it barred an action of qiiare 
impedif, that “the judge who tried the 
cause should state to the jury whether in 
point of law the fine had that effect, or 
what other effect on the rights of the liti¬ 
gant parties, upon the general and ac¬ 
knowledged principle ad gucestionem juris 
non respondent juratores. 4 Cl. and Fin. 
445. 


In state courts it has been held to be “ a 
well-settled principle, lying at the founda¬ 
tion of jury trials, admitted and recognized 
ever since jury trial liad been adopted as 
an established and settled mode of pro¬ 
ceeding in courts of justice, that it was the 
proper province and duty of judges to con¬ 


sider and decide all questions of law, and court said as to the law,” and this, Paxson, 

the proper province and duty of the jury C. J. t speaking for the court, declared to be 

to decide all questions of fact; ” 10 Mete. in harmony with the oase in which is found 

363; 5 Gray 185; 18 N. H. 536 ; 29 Mich. the expression of Sharswood. C. J.,»upru. 

178; 6 R. I. 83; 44 Cal. 65 ; 65 Vt. 1, 34 In this case Mr. Justice Mitchell filed a 


(overruling 23 id. 14, and every case which 
followed it); 8 J. J. Marsh. 132. The cita¬ 
tions include both civil and criminal cases. 
There undoubtedly exists a power in the 
jury to override the law as declared by the 
court and to make their action effective 
by an acquittal in a criminal case which 
cannot be set aside. This has received fre¬ 
quent expresssion from judges and courts 
of great authority. “ The unquestionable 
power of juries to find general verdicts, 
involving both law and fact, furnishes the 
foundation for the opinion that they are 
judges of the law, as well as of the facts, 
and gives some plausibility to that opinion. 
They are not, however, compelled to de¬ 
cide legal questions, having the right to 
find special verdicts, giving the facts, and 
leaving the legal conclusions, which result 
from such facts, to the court. When they 
find general verdicts, I think it is their 
duty to be governed by the instructions of 
the court as to all legal questions involved 
in such verdicts. They have the power to 
do otherwise, but the exercise of such 
power cannot be regarded as rightful, 
although the law has provided no means, 
in criminal cases, of reviewing their de¬ 
cisions whether of law or fact, or of ascer¬ 
taining the grounds upon which their ver¬ 
dicts are based; ” 26 N. Y. 688 ; see also 1 
Park. Cr. Cas. 147 ; id. 474. In Pennsyl¬ 
vania there has been, in some cases, a 
very strong expression of the idea that in 
criminal cases the juries are judges of the 
law as well as of the fact. This was very 
earnestly stated by Sharswood, C. J., who 
said that the power of the jury to judge of 
the law in a criminal case was one of the 
most valuable securities guaranteed by the 
bill of rights of Pennsylvania; 89 Pa. 
522 ; but this unqualified statement is not 
sustained by the leading cases in that 
state. In Commonwealth v. Sherry, re¬ 
ported in Whart. Horn. (App.) 481, Rogers, 
J., said : “ You are, it is true, judges in a 
criminal case, in one sense, of both law 
and fact; for your verdict, as in civil cases, 
must pass on law and fact together. If 
you acquit, you interpose a final bar to a 
second prosecution, no matter how entirely 
your verdict may have been iu opposition 
to the views expressed by the court. . . . 
It is important for you to keep this dis¬ 
tinction in mind, remembering tnat, while 
you have the physical power, by an acquit¬ 
tal, to discharge a defendant from further 
prosecution, you have no moral power to do 
bo against the law laid down by the court. 
, . . For your part, your duty is to re¬ 
ceive the law, for the purposes of this trial, 
from the court. If an error injurious to 
the prisoner occurs, it will be rectified by 
the revisou of the court in banc, But an 
error resulting from either a conviction or 
acquittal, against the Law, can never be 
rectified. In the first case, an unnecessary 
stigma is affixed to the character of a man 
who was not guilty of the offence with 
which he is charged. In the second case, 
a serious injury is effected by the arbitrary 
and irremediable discharge of a guilty 
man. You will see from these considera¬ 
tions the great importance of the preserva¬ 
tion, in criminal as well as in civil cases, 
of the maxim that the law belongs to the 
court and the facts to the jury.” 

Other expressions substantially to the 
same effect are : “ If the evidence on these 
points fail the prisoner, the conclusion of his 
guilt will be irresistible, and it will be your 
duty to draw it; ’’Gibson, C. J., in 4 Pa. 269. 

“ The court had an undoubted right to in¬ 
struct the jury as to the law, and to warn 
them as they did against finding contrary to 
it. This is very different from telling them 
that they must find the defendant guilty, 
which is what is meant by a binding in¬ 
struction in criminal coses; ” 90 Pa. 503. 
In 143 Pa. 64, it was held “ that the state¬ 
ment by the court was the best evidence of 
the law within the reach of the jury, and 
that the jury should be guided by wlmt the 


vigorous and very able concurring opinion 
in which he says: “ Upon one point I 
would go further and put an end once 
for all to a doctrine that I regard ns un¬ 
sound in every point of view, historical, 
logical, or technical. . , . The jury are 
not judges of the law in any case, civil or 
criminal; neither at common law, nor 
under the constitution of Pennsylvania, is 
the determination of the law any part of 
their duty or their right. The notion is of 
modem growth ana arises undoubtedly 
from a perversion of the history and results 
of the right to return a general verdict, 
especially in libel cases, which ended in 
Fox's Bill.” He then considers the ques¬ 
tion historically, and on the authorities, 
and says that there is not a single respect¬ 
able English authority for the doctrine, 
and that, against a “solid phalanx” of 
American authorities, there is but a singlo 
authority in its favor (23 Vt. 14), which 
was by a divided bench (and which has 
been since overruled; 65 Vt. 1, supra). 
He concludes that “ £he jury were never 
judges of the law in any case, civil or crim¬ 
inal, except as involved in the mixed de¬ 
termination of law and fact by a general 
verdict.” In an annotation of the case in 
65 Vt. 1, which overruled wlmt is hero 
characterized as practically the only au¬ 
thority in support of the doctrine, it is 
said: “ The ghost of the doctrine that 
juries in criminal cases are to judge of the 
law as well as the facts would seem to be 
effectually laid by the above decision. . . . 
That solitary authority (23 Vt. 14). which 
lias often been attacked and'discredited, is 
now by the case above reported completely 
overruled.” 19 L. R. A. 145. 

In the United States courts, prior to the 
direct decision of the supreme court al¬ 
ready referred to, the question had been 
frequently examined. The most elaborate 
discussion of the subject was by Mr. Justice 
Curtis, w hose opinion is very much relied 
upon by the supreme court. His conclu¬ 
sion was “that when the constitution ot 
the United States was founded, it was a 
settled rule of the common law’ that, in 
criminal as well as in civil cases, the court 
decided the law, and the jury the facts: 
and it cannot be doubted that this must 
have an important effect in determining 
what is meant by the constitution when it 
adopts a trial by jury'.” 1 Curt. C. C. 23. 
Following in a much later case, also by the 
supreme court justices, sitting on circuit, 
the principle was clearly 1. id down: 
“There prevails a very general, but an 
erroneous, opinion that iu all criminal cases 
the jury are the judges as well of the law 
as or the fact—that is, that they have the 
right to disregard the law os laid down by 
the court, ana to follow their own notions 
on the subject. Such is not the right of 
the jury.” “It is their duty to take the 
law from the court and apply it to the facts 
of the case. It i9 the province of the court, 
and of the court alone, to determine all 
questions of law arising in the progress of 
a trial; and it is the province of the jury 
to pass upon the evidence and determine 
all contested questions of fact. The re¬ 
sponsibility of deciding correctly as to the 
law rests solely with the court, and the re¬ 
sponsibility of finding correctiy the farts 
rests Bolely with the jury.” Fivld, J., in 4 
Sawy. 457; and lo the same effect are. 2 
Sumn. 240 ; 5 Blatch. 204; 5 Cra. C. C. o73 ; 
19 Fed. Rep. 633. 

The authorities which have been some¬ 
times relied upon to support the contrary 
view are, 8 Dali. 1; 1 Bun’s Trial 470 ; 2 vL 
422; Whart. St. Tr. 48, 84; Chase’s Trial 
App. 44. These authorities received a very 
cntical examination both by Mr. Justice 

Curtis in 1 Curt. C. C. 23, and by Mr. Jus¬ 
tice Harlan, who delivered the opinion of 
the court in Sparf et al. v. United States, 
156 U. S. 51; and in the dissenting opinion 
of Mr. Justice Gray (and except by the lat¬ 
ter) they were not considered, when- prop- 
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arlv road, as sustaining the view in support 
of Which they ere usually cited. The opin¬ 
ion of Mr. Justice Harlan, last referred to, 
contains a full disoussion of the subject, 
and in it will be found moet of the author¬ 
ities herein cited. It was held that where 
there was no evidence upon which the jury 
could properly find the defendant guilty of 
an offence included in it less than the one 
charged, it is not error to instruct them 
that they cannot return the verdict of any 
leaser offence. In support of the rule laid 
down in this decision, see also Cooley, 
Const. Ura, 8*38 : 1 Greenl. Ev. § 49: Thomp. 
Tr. § 1016; and the valuable note by Dr. 
Wharton in 1 Crim. Law Mag. 51. By way 
of explanation of some of the expressions 
90 much relied upon in support of a con¬ 
trary view, Mr. Jastice Harlan in his opin¬ 
ion referred to. supra, says; “The lan¬ 
guage of some judges and statesmen in the 
early history of the country, implying that 
the jury were entitled to disregard the law 
as expounded by the court, is, perhaps, to 
be explained by the fact that that 4 in many 
of the states the arbitrary temper of the 
colonial judges, holding office directly from 
the crown, had made the independence of 
the jury in law as well as in fact of much 
popular importance.’ Wharton's Cr. PI. A 
Pr. ( 8th ed. § 80C; Williams v. State, 32 
Miss. 389. 896 s ’ 

The argument for the right of the jury to 
decide the law in criminal cases has been 
moet recently fully presented in the dis¬ 
senting opinion of Mr. Justice Gray, with 
whom concurred Mr. Justice Shiras, in 
Sparf etal. v. United States. In this opin¬ 
ion from a long and careful examination of 
the authorities, the conclusion is thus 
stated : 44 It is our deep and settled con¬ 

viction, confirmed by a re-examination of 
the authorities under the responsibility of 
taking part in the consideration and decis¬ 
ion of the capital case now before the court, 
that the jury, upon the general issue of 
guilty or not guilty in a criminal case, have 
the right, as well as the power, to decide, 
according to their own judgment and con¬ 
sciences, all questions, whether of law or 
of fact, involved in that issue.” It may be 
noted that of three cases cited iu this opin¬ 
ion as containing the ablest discussion of 
the subject on both sides, and taking the 
same view as that advocated by Mr. Justice 
Gray, two opinions, those of Chancellor 
Kent and Mr. Justice Thomas in favor of 
the right, were also dissenting opinions and 
that of Judge Hal l, of Vermont, on the 
other side, the only one of the three which 
was an authority, has lately been overruled, 
as stated supra. The English authorities 
are very fully discussed, and much atten¬ 
tion is given to cases which are claimed as 
authorities ir. favor of the views presented 
which have already been cited, supra , 
and of which those who argue against the 
right of the jury to decide the law, question 
either the authority or the application. 
The contention of this dissenting opinion 
is that the result of the English authorities 
is in favor of the ultimate right of the jury 
to decide the law, notwithstanding the in¬ 
structions of the court, and that the earlier 
American authorities are to the same ef¬ 
fect. It is admitted that in the later Amer¬ 
ican cases, 44 the general tendency of decis¬ 
ion in this country has been against the 
right of the jury, as well as in the courts of 
the several states, including many states 
where the right was once established, as in 
the circuit courts of the United States. 
The current has been so strong, that in 
Massachusetts, where counsel are admitted 
to have the right to argue the law to the 
jury, it has yet been neld that the jury 
have no right to decide it, and it has also 
been held, by a majority of the court, that 
the legislature could not constitutionally 
confer upon the jury the rigtyt to deter¬ 
mine, against the instructions of the court, 
questions of law involved in the general is¬ 
sue in criminal cases ; and in Georgia and 
in Louisiana, a general provision in the 
constitution of the state, declaring that 4 in 
criminal cases the jury shall be judges of 
the law and fact,' has been held not to 
authorize them to decide the law against 


the instructions of the court” (156 U. 3. 
168); to those urged with the late constitu¬ 
tional construction should 44 have far leas 
weight than the almost unanimous voice of 
earlier and nearly contemporaneous judi¬ 
cial declarations and practical usage. ” 
These cases contain all the learning on the 
subject on both sides and may be referred 
to for the full statement and full criticism 
of authorities which is not practicable with¬ 
in the limits of this title. 

See, srenerally, 15 Law Rep. 1 ; 11 Am. L. 
Reg. 401 ; 30 id. 731,744 ; 2 C*. L. Mag. 
664, 671 ; 3 id. 484 ; 7 id. 654; 10 3. E. Rep. 
(Va.) 745 ; Hargrave's note to Co. Litt. 
153 b. ; 5 So. L. Rev. n. s. 852. 

Directing the verdict. The moet frequent 
expression of the rule is that, where there 
19 no evidence tending to prove the facts 
set up by the party who sustains the burden 
of proof, the court is bound, on request, to 
direct the jury to return a verdict for the 
opposite party ; 15 Ga. 91; 36 Mo. 484 ; 87 
ia. 462. On the other hand, where there 
is any evidence tending to prove such facts, 
the court cannot so direct the verdict, but 
must submit the evidence to the jury and 
leave it to them to determine whether it is 
sufficient to that end; 63 Mo. 397 ; 65 id 
247 ; Thomp. Tr. § 2245. 

When the testimony is all in one direc¬ 
tion, or when all the evidence for the 
plaintiff has been given, and it has no 
tendency whatever to prove the particular 
issue relied on to recover, and there is no 
question in regard to the credibility of the 
witnesses who have given the evidence, the 
court may determine the whole case as a 
question of law ; 36 Mo. 491; 83 Vt. 612. 

It is only where the evidence, with all 
fair and legitimate inferences, and viewed 
in the most favorable light, is insufficient 
to justify a verdict for the plaintiff, that 
the court may direct a verdict for the 
defendant; 148 IU. 242 ; 147 id. 120; 52 
Fed. Rep. 87 ; 42 Ill. App. 538 ; 93 Wia. 
4 ; see 141 N. Y. 514. A federal court may 
direct a verdict for either party when¬ 
ever, under the state of the evidence, it 
would be compelled to set aside one returned 
the other way ; 3 C. 0. App. 280. Where, 
from the testimony before the jury, differ- 
ent minds might draw different conclu¬ 
sions, it is error to direct a verdict; 83 
Neb. 372 ; 95 Ala. 397 ; 98 id. 157; 67 Hun 
518 ; 95 Mich. 140; 8 Miso. Rep. 512. Where 
the right of recovery depends on questions 
of fa there must be a submission to the 
jury ; 160 Pa. 814. A direction to find foi 
the defendant was held proper, in an action 
against a railroad for interference with the 
plaintiff's business, where no evidence was 
offered showing the injury caused by such 
interference ; 154 Pa. 463. Where it is 
shown by an open statement of counsel for 
the plaintiff that the contract on which the 
suit is brought is void, the court may direct 
the jury to find a verdict for the defendant; 
103 U. S. 261. There can be no serious 
doubt but that the court can at any time 
direct the jury when the facts are un¬ 
disputed, and that the jury should follow 
such direction ; id. 

For a clear statement of the doctrine of 

S eremptory instructions, as recently laid 
own oy Mr. Justice Harlan, see Instruc¬ 
tions. See also Charge ; Verdict. 

The removal of a case from the considera¬ 
tion of a jury, in criminal cases, can only 
take place by consent of the prisoner ; 6 C. 
A P. 151 ; 1 C. & K. 201 ; 5 Cox, Cr. Cas. 
501; 1 Humph. 103 ; 6 Ala. N. 8. 616 ; or by 
some necessity ; 5 Ind. 290 ; 10 Yerg. 536 ; 
26 Ala. N. 8. 185; 8 Ohio St. 289; 1 Dev. 
491 ; 2 Gratt. 570 ; 3 Ga. 60 ; 4 Wash. C. C. 
411 ; so as to compel the prisoner to be tried 
again for the same offence ; 4 Bla. Com. 
38o. But where such necessity exists as 
would make bucIi a course highly condu¬ 
cive to purposes of justice; 2 GalL 864 ; 6 
8. A R. 580 ; 2 D. & B. 166; 18 Johns. 205; 
9 Leigh. 630 ; 13 Q. B. 784 ; 8 Cox, Cr. Cas. 
493; it may take place. The question of 
necessity seems to be in the decision of the 
oourt which tries the case; 2 Pick. 508 ; 4 
Harr. Del. 581; 8 Ohio 899 ; 18 Wend. 55 ; 
9 Wheat. 579. But see l Cox, Cr. Cas. 210; 
18 Q. B. 784; 5 Ind. 293. A distinction has 


been taken in some oases between felonies 
and misdemeanors in this regard ; 8 D. A 
B. 115 ; IB Ired. 388 ; 7 Gratt. 662 ; 2 Sutnn. 
19 ; 8 Mo. 644 ; 74 N. C. 891 ; but isof doubt¬ 
ful validity ; 18 Johns. 167 ; 9 Mona. 494 ; 5 
Litt. 137 ; 26 Ala. N. 8. 185; 11 Go. 858; 1 
Bonn. A H. Lead. Cr. Cas. 869. 

Among cases of necessity which have 
been held sufficient to warrant the die- 
ohorge of a jury without releasing the 

? rlsoner are sickness of the judge : 8 Ala. 
2; 8 Bax. 571 ; or of his wife; 59 la. 471 ; 
sickness; 8 Rawle 498 ; 2 Mood. A R. 249 ; 
I Crawf. A D. 212; 8 Campb. 207; 1 
Thach. Cr. Cas. 1; 2 Mo. 185 ; 10 Yerg. 582; 
5 Humphr. 601 ; 6 id. 249 ; 9 Leigh 618 ; 50 
Ala. 129; 59 Vt. 84; or other incapacity of 
a juror; 1 Curt. 33; 18 Wend. 351 ; 8 III. 
826; 3 Ohio 8t. 289 ; 12 Gratt. 689 ; but see 
8 B. A C. 417; C. A M. 647 - r 8 Ad. A E. 
881; 2 Cra. 412 ; 1 Bay 150; 4 Ala. 454; 1 
Humphr. 258 ; 2 Blackf. 114 ; 1 Leigh 599 ; 
4 Halst. 256; sickness of the prisoner; 2 
Leach 546 ; 2 C. A P, 418 ; 9 Leigh 628, n.; 
68 N. C. 203 ; 26 Ark. 260 ; or the death or 
insanity of a judge or juror ; 88 Cal. 467 ; 
32 Ind. 480; expiration of a term of court; 
1 Dev. 491; 1 Miss. 184 ; 5 Litt. 138 ; 4 Ala, 
N. a. 178 ; 3 Hill, S. C. 680; 2 Wheel. Cr. 
Cas. 472 ; and see 5 Ind. 290 ; 8 Cox, Cr. Caa. 
489; inability of the jury to agree; 2 Johns. 
Cas.. 201, 275; 2 Pick. 521 ; 6 Ohio 899 ; 9 
Wheat. 579 ; 58 Minn. .232 ; 67 Ind. 854 ; 47 
Conn. 121; 61 Miss. 117; 85 La. Ann. 488; 
90 N. C. 664 ; 27 Fed. Rep. 616 ; contra , 6 
S. A R. 577 ; 3 Rawle 498 ; 26 Ala. N. 8.185; 
10 Yerg. 532 ; 2 Gratt. 167 ; 8 Crawf. A D. 
213 ; lCox, Cr. Cas. 210 ; L. R. 1 Q. B. 289 ; 
131 Pa. 109. But see 7 Gratt. 682 ; 3 D. A B. 
115; 13 Ired. 283. In eome states, statutes 
have provided for a discharge upon a dis¬ 
agreement ; 26 Ark. 260 ; 5 W. Va. 510; 41 
Cal. 211. 

Insufficiency of the evidence to convict; 
2 Stra. 984 ; 8 Blackf. 540 ; 2 Park. Cr. Cas. 
676 ; 2 McLean 114 ; and sickness or other 
incapacity of a witness ; 1 Crawf. A D. 151 ; 
1 Mood. 186 ; Jebb 270 ; are not sufficient 
necessities to warrant the discharge of a 
jury. See 17 Pick. 399 ; 2 Gall. 364 ; 2 Benn 
A xL. L. Cr. Cas. 837 ; Jeopardy. 

It is within the discretion of the trial 
judge to refuse to discharge the jury until 
they arrive at a verdict; 2 Misc. Rep. 127. 
A jury may be discharged from giving any 
verdict, whenever the courtis of the opinion 
that there is a manifest necessity for the 
act. or that the ends of public justice would 
otherwise be defeated, and may even order 
a trial before another jury, and a defendant 
is not thereby twice put in jeopardy ; 155 
U. S. 271. 

When a jury in a criminal case is dis¬ 
charged during the trial, and the defendant 
subsequently put on trial before another 
jury, ne is not thereby twice put in jeo¬ 
pardy within the meaning of the fifth 
amendment to the United States constitu¬ 
tion ; 142 U. S. 148. 

Duties and privileges of. Qualified per¬ 
sons may be compelled to serve as jurors 
under penalties prescribed by law. They 
are exempt from arrest in certain cases. 
See Privilege. They are liable to punish¬ 
ment for misconduct in some cases. 

The federal constitution provides (Am. 
vii.) that "no fact tried by a jury shall be 
otherwise re-examined in any court of the 
United States, than according to the rules 
of the common law." This includes only 
a new trial or proceedings in an appellate 
oourt; it applies to the facts tried by a 
jury in a state court, and renders invalid 
an act providing for the removal of a cause 
from a state to a federal court after it has 
been tried in the former ; 9 Wall. 274. 

A frequent variation from the common- 
law jury system is to permit the jury to 
impose the punishment (this being for¬ 
merly considered a matter for judicial dis¬ 
cretion), or, as in eome states, to divide the 
responsibility between tbe judge and jury ; 
and suoh legislation is held constitutional; 
7 Ind. 882 ; 70 la. 442; 1 Bieh, N. Cr. L. 
§984. 

In oritninal cases, in Scotland, a jury 
consists of fifteen and a majority may con¬ 
vict. In Belgium, criminal and politicsd 
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charges and offences of the press art triea 
before a jury. Trial by jury him existed in 
Greece sinoe 1834. In Sweden it exists in 
oases of offences of the press ; and in Italy, 
in criminal oases, and a majority may oon* 
viot. In Norway, it was established in 
1887, and there alio a majority may convict. 
In Russia, since 1864, all criminal‘Cases in¬ 
volving severe penalties, except political 
offenoes, are tried by juries. Hawaii has a 
jury of twelve, both in civil and criminal 
oases, of whom nine may render a verdict. 
In South America, all the states have the 
jury system. In France, trial by jury 
exists in cases of felony, and it is provided 
in Germany, by the imperial code, in all 
criminal cases except treason, political 
crimes and offences of the press. 

Of the Vicinage. “Jury of the vicinage 1 ' 
signifies the neighborhood where the crime 
was committed. 118 Ky. 894, 82 S. W. 643. 

See, generally, Hirsh ; Thompson & Mer- 
riam, Juries; Best; Forsyth; Proffatt; 
Spooner : Starkie ; Stephen, Jury Trial ; 
Lesser, History of the Jury System; Ed¬ 
wards, Juryman’s Guide ; Best, Unanimity 
of Juries ; 1 Am. L. Reg. n. s. 524 ; 26 to. 
966 ; 13 Alb. L. J. 176 ; 14 id. 115; 19 id. 
489 ; 20 id. 68, 129, 297 : 17 Am. L. Rev. 
398 ; 20 id. 661 ; 21 id. 859; 26 id 666 ; 4 
Cr. L. Mag. 15 ; 3 So, L. Rev. n. b. 903; 7 L. 
Quar. Rev. 15 ; 24 Ir. L. T. 477 ; 18 Wklv. L. 
Bui. 95 ; and as to its development, 5 Harv. 
L. Rev. 249, 295, 357. See also ASSIZE; 
Challenge ; Due Process op Law ; Eli¬ 
sors ; Inquest ; Instruction ; Jeopardy ; 
Judex; New Trial; Trial; Grand Jury ; 
Jurata ; Standino Aside. 

Consult Edwards ; Forsyth ; Ingersoll, on 
Juries ; 1 Kent 623, 640. 

See Foueign Jury ; Mixed Jury 

JURY BOX. A place set apart for the 
jury to sit in during the trial of a cause. 

JURY LIST. A paper containing the 
names of jurors impanelled to try a cause, 
or it contains the names of all the jurors 
summoned to attend court. 

JUBYMAN. A juror ; one who is im¬ 
panelled on a jury. Webster, Diet. 

JURY PROCESS. In Practice. The 
writs for summoning a jury, viz.: in Eng¬ 
land. venire juratores facias , and distrin¬ 
gas juratores, or habeas corpora juratorum. 
These writs are now abo^rhed, and jurors 
are summoned by precept. 1 Chitty, Archb. 
344; Com. Law Proc. Act, 1852, § 104; 
3 Chitty, Stat. 519. 

JURY OP WOMEN. A jury of women 
is given in two cases ; viz.: on writ de ventre 
inspieiendo, which was a writ directed to 
the sheriff, commanding him that, in the 
presence or twelve men and as many wo¬ 
men, he cause examination to be made 
whether a woman therein named is with 
child or not, and if with child, then about 
what time it will be born, and that he 
certify the same. It is granted in a case 
when a widow, whose bus band had Lands 
in fee-simple, marries again soon after her 
husband’s death, and declares herself preg¬ 
nant by her first husband, and, under that 
pretext, withholds the lands from the next 
heir; Cro. Eliz. 506; Fleta, lib. 1, c. 15. 
In that case, although the jury was made 
up of men and women, the examination 
was made by the latter ; 1 Madd* Ch. 11 ; 
2 P. Wins. 591. Such a writ was issued 
in the case of In re Blackburn, 14 L. J. x. 
6. Ch. 336. In New York it is said that an 
application was made for such a jury in 
the Rollwagen will case and denied upon 
the ground that ‘'as the lady was not going 
to be hanged and did not herself solicit the 
investigation, there was no power to compel 
her to submit to it10 Alb. L. J. 3. In 
the opinion of the court in 141 U. S. 250 
the statement is made by Mr. Justice Gray 
that this writ has never been used in this 
country. The authorities cited in this 
title show that this statement is too broad 
both as to the use of the common-law writ 
and as to physical examination , which title 
see further as to chin case. 

Where pregnancy is pleaded by a con¬ 
demned woman, in delay of execution, a 


Jury ot twelve discreet matrons was called 
from thoee in oourt, who were impanelled 
to try the fact and report to the court. 
They choee a fore-matron from their own 
number. On their returning a verdict of 
44 enceinte, ” the execution was delayed 
until the birth, and in some ranon the 
punishment was commuted to perpetual 
©xile. When the criminal was merely 

f -i vement enceinte, and not quick (see 
OicmoNO), there was no respite. See 2 
ale, PI. Cr, 412 ; Taylor, Med. Jur., Bell’s 
ed. 520 ; Archb. Cr. PI. 187. The proceed¬ 
ing has been said to be obsolete, though it 
has been recognized in America; and at 
a very recent date in England, in Reg. v. 
Webster, tried before Lord Denman at the 
Old Bailey in London in July, 1879. The 
plea of pregnancy was interposed before 
sentence, and immediately “ a jury of 
matrons selected from a crowd of females in 
the gallery were impanelled ” and sworn,and 
the inquisition was held forthwith before 
the judge. The result was a verdict that 
the prisoner was not quick with child and 
she was sentenced. The verbatim report 
of the proceedings may be found in 9 
Cent. L. J. 94. In State v. Arden, 1 Bay 
487, the plea was allowed and an inquisi¬ 
tion held, but the prisoner was found not 
pregnant and sentenced to death. In State 
v. Holeman, 13 Ark. 105, the plea was 
overruled in a larceny case where a woman 
was convicted of a penitentiary offence. 
In the case of Mrs. Batheheba Spooner, who 
was tried in Massachusetts in 1778 for the 
murder of her husband, she being under 
sentence of death, petitioned the governor 
and oouncil for a respite on account of 
pregnancy. A writ de ventre inspieiendo 
was issued by the council to the sheriff 
directing him to summon a jury of two 
men mid wives and twelve discreet and 
lawful matrons 44 to ascertain the truth of 
her plea.* 1 The verdict was that she “is 
not quick with child,” and she was exe¬ 
cuted, but a post mortem examination 

£ roved that her assertion was true ; 3 Harv. 
i. Rev, 44; 89 Alb. L. J. 826. 

It is difficult to see by wnat reason or 
authority this proceeding can be assumed 
not to be available, according to the course 
of the common law, in jurisdictions in 
which that system of jurisprudence is in 
force, particularly where, as in some states, 
it is imbedded in the constitution. It has 
been said on this point: 11 While the cases 
are'very rare, there is no evidence (or au¬ 
thority, it might be added) that a jury of 
women is not a part of the machinery of 
the law in those states in which the com¬ 
mon law prevails.” 12 A. & E. Encyc. of 
L. 831. 

It may be safely affirmed that no woman 
who pleads pregnancy in delay of execu¬ 
tion will in any common-law jurisdiction 
be sentenced to death without examination 
Into the truth of the fact pleaded, and in 
the absence of other statutory provision, 
it is difficult to see how she could be de- 

S rived of this common-law right. It is un- 
oubtedly true that the proceeding is anti- 

S uated and ill adapted to the purpose, and 
tierefore the subject is well worthy of 
legislative attention. Doubtless the rarity 
of such legislation is due to the infrequency 
of capital trials of women. In one state at 
least the contingency is provided for. In 
New York it is provided by statute that if 
there is reasonable ground to believe that 
a female defendant sentenced to death is 
pregnant, a jury of six physicians sliall 
be impanelled to inquire into the fact, 
and if it is found by the inquisition that 
she is 41 quick with child,” the execution is 
to be suspended until the governor issues a 
warrant directing it, which he may do as 
soon as he is satisfied that she is no longer 
44 quick with child,” or he may commute 
her punishment to imprisonment for life; 
N. Y. Code Crim. Proo. §§ 601-3. See 
De Ventre Inspiciendo ; Reprieve. 

JURY WHEEL. A mechanical con¬ 
trivance, usually a circular box revolving 
on a crank, in which the names of persons 
subject to jury duty are placed, by the offi¬ 
cers, and at the times ana plaoee prescribed 


by law, and from which the proper number 
to constitute the jury panels lor any par¬ 
ticular term of oourt are drawn by lot. 


JUS (hat). Law; right ; equity. 
Story, Eq. Jur. g 1. In the Roman law 
the word had two distinct meanings. It 
was either a body of law, as the Jus homy - 
raHum, or An individual right, as the jus 
•Uffiragii* See 8ohm, Inst. Rom. L. g 7, 
where this distinction is developed in the 
course of a discussion of fundamental con¬ 
ceptions. A third use of the word was in 
apposition to Judicium, as to which see 
In Judicio ; In Jure ; Judex ; Lex. 


JUS AB b TEND I (Lat.). The right to 
abuse. By this phrase is understood the 
right to abuse property, or having full do¬ 
minion over property. 8 Toullier, n. 86. 
The right of destruction or consumption, 
and free disposition. Morey, Rom. L. 283. 
See Domini uv Jus Utendi. 


JUS ACCRESCENT)I (Lat.). The 
right of survivorship. See Survivor. 

In Roman Law. The right of accretion. 
This exists in two cases : According to the 
general rule a person could not die partly 
testate and partly intestate, and if any part 
of the estate was unprovided for, either by 
the oversight of the testator or any of the 
heirs, it was ratably distributed among the 
heirs; Morey, Rom. L. 825; so if the 
same thing were left to two or more per¬ 
sons each took an equal share; if one of 
them should die before he had received 
the legacy, the share of the one so dying 
passed to the remaining .joint legatee or 
legatees by this right; id. 834. It nasbeen 
suggested that the germ of this right is to 
be found in the succession by necessity ; 
Sohm, Inst. Rom. L. § 100. 


JUS ACTUS. In Roman Law. A 
rural servitude giving to a person a passage 
for carriages, or for cattle. 

JUS AD REM (Lat.). In Civil Law. 
A right to a thing. It is generally treated 
as a right to property not in possession, as 
distinguished from jus in re , which implies 
the absolute dominion. In English law', 
this distinction is illustrated by Biackstone, 
by reference to ecclesiastical promotions, 
where, although the freehold passes to the 
person promoted, corporal possession is re¬ 
quired to vest the property completely in 
tne new proprietor, who acquires jus ad 
rem, an inchoate, or imperfect, right of 
nomination and institution, but not the 
Jus in re, or complete and full right, un¬ 
less by corporal possession; 2 Bla. Com. 
312. The distinction expressed by these 
terms in the Roman law is analogous to the 
oommon-law distinction between the effect 
of a right of entry And that of actual en¬ 
try, which in English real property law is 
expressed in the maxim non ius , aed seisina, 
facit stipitem; id. Jus ad rem is said to 
be merely an abridged expression for Jus 
ad rem acquirendam , and it properly de¬ 
notes the right to the acquisition of a 
thing. Austin, Jur. Lect- 14; Moz. & W. 

“On this distinction between claims to 
things advanced against all men, and those 
advanced primanlv against particular 
men, is based the division of rights into 
real and personal expressed by writers of 
the middle ages, on the analogy of terms 
found In the writings of the Roman jurists, 
by the phrases jura in re and jura ad rem . 
A real right, a jus in re, or. to use the 
equivalent phrase preferred by some later 
oommentators, jus in rem, is a right to 
have a thing to the exoluaion of all other 
men. A personal right, jus ad rem, or, to 
use a muoh more correct expression, jus tn 
personam, is a right in which there is a 
person who is the subject of right, as 
well as a thing as its object, a right which 
gives its possessor a power to oblige an¬ 
other person to give, or procure, or do, or 
do not do, something. 1 * Band. Inst. Just. 
In trod, xlviii. 

A right which belongs to a person only 
mediately and relatively, emd has for its 
foundation an obligation incurred by a 
particular person. 
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Th<* /w ft by ths #ffwt of Iti vary Diture, Is 
tndppomiMt and absolute, and la exercised per m 
ip* I.m, by applying It to it* object; but the jus ad 
r*m la I he faculty of demanding obtaining the 

performance of worn* obligation by which another 
u hound to me ad daedwm wl /ariflidna, 

«W prwfaadHii*. Thun, If I had the ownership of a 
hon»e, the usufruct of a flock of sheep, the right 
of habitation of a house, a right of way over your 
land, etc., my right In the horse, in the nook ot 
ahrwp, in the' house, or the land, belongs to me 
directly, and without any Intermediary ; It belongs 
to me absolutely, and independently of any partic¬ 
ular relation with another person: lam Indirect 
and Immediate relation with the thing itself which 
forms the object of my right, without reference to 
anv other relation. This constitutes a jus is re. 
If,'on the other hand, the horse is lent to me by 
vou. or if I have a claim against you for a thousand 
Cellar*. my right to the norae or to the sum of 
ntonev exists oolv relatively, and can only be bx- 
ercise’d through you ; my relation to the object 
of the right is mediate, and Is the result of the im¬ 
mediate relation of debtor and creditor existing 
between vou and me. This is a jtis ad r«n. Every 
jus in re," or real right, may be vindicated by the 
ucfio in rem against him who Is in posseesion of 
the thing, or against any one who contests the 
right. It has been said that the words jus in re of 
the civil law convey the same idea as thing in pos¬ 
session at common law. This Is an error, arising 
from a con fusion of ideas as to the distinctive char¬ 
acters of the two classes of rights. Nearly all the 
common-law writers seem to take it for granted 
that by the jus in re is understood the title or prop¬ 
erty in a thing in the possession of the owner ; and 
that by the jus <*d mu Is meant the title or prop¬ 
erty in a thing not in the possession of the owner. 
Bui it is obvious that possession Is not one of the 
elements constituting the jus i»i re ; although pos 
session is generally, but not always, one of the In¬ 
cidents of this riglit, yet the loss of possession does 
not exercise the slightest influence on the char¬ 
acter of the right itself, unless it should continue 
for a sufficient length of time to destroy the right 
altogether by prescription. Id many instances the 
jus in re is not accompanied by possession at all; 
the usuary is not entitled to the possession of the 
thing subject to his use ; still, he has a jus in re. 
So with regard to the right of way, etc. See 
Dominic*. 

A mortgage Is considered by most writers as a 
jvs in re ; but It Is clear that It is a jus ad rem : It 
is granted for the sole purpose of securing the pay¬ 
ment of a debt or the fulfilment of some other 
personal obligation. In other words, it is an acces¬ 
sory to a principal obligation and corresponding 
right: it can have no separate and independent ex¬ 
istence. The Immovable on which I have a mort¬ 
gage is not the object of the right, as in the case of 
the horse of which I am the owner, or the house of 
which I have the right of habitation, etc.: the true 
object of my right is the sum of money due to me, 
the payment of which I may enforce by ohtainfng a 
decree for the sale of the property mortgaged. 2 
Harcadd 350. 

JUS JELIANUM. A body of laws 
upon the same plan as the jus fiavianum 
(g. v. ) though more complete. It was pub¬ 
lished about b. c. 200 by Sextus A£lius and 
consisted of three parte : (1) The law of the 
XII. Tables ; (2) Tdie interpretation of the 
same; (3) The description of the leffis 
act tones or forms of procedure. Morey, 
Rom. L. 85. 

JUS JESNECUE. The right of the 
eldest-born to inherit; primogeniture. 

JUS ALBINATUS. The right of the 
king by confiscation or escheat to the prop¬ 
erty or a deceased foreigner unless he had a 
peculiar exemption. This prerogative was 
abolished in lTDO. Moz. & W.; 1 BLa. Cora. 
372; 2 Steph. Com. 409, n. It was the 
Droit <J Aubaine of the French law, which 
title see. 

JUS ANGLORUM. The laws and 
customs of the West Saxons, in the time 
of the Heptarchy, by which the people were 
for a long time governed, and which were 
preferred before all others. Wharton. 

JUS AQU£DUCTUS (Lat.). In 
Civil Law. The name of a servitude 
which gives to the owner of land the right 
to briDg down water through or from the 
land of another, either from its source or 
from any other place. 

Its privilege may be limited as to the 
time when it may be exercised. If the 
source fails, the servitude ceases, but re¬ 
vives when the water returns. If the water 
rises in, or naturally flows through, the 
land, its proprietor cannot by any grant 
divert it so as to prevent it flowing to the 
land below ; 2 Rolle, Abr. 140, 1. 25; Lois 
des Bat . part 1, c. 3, s. 1, art. 1 . But if 
it had been brought into his land by arti¬ 
ficial means, it seems it would be strictly 
his property, and that it would be in his 
power to grant it; Dig. 8. 8. 1. 10;8Burge, 
Confl. Laws 417. See Washb. Easern.; 
RITTER ; WaTEB-CoUBSB. 


JUS AQU.MHAU8TUB. In Roman 
Law. A rural servitude giving to a person 
a right of watering cattle on another's 
field, or of drawing water from another's 
well. 

JUS JBQUUM. Equitable law. A 
term used by the Romans to express thi 
adaptation oi the law to the circumstances 
of the individual case as opposed to jus 
strictum ( q. v.). 

JUS BELLI. So much of international 
law aa regulates the relations of nations tc 
each other with respect to a state of war, in¬ 
cluding belligerency and neutrality, which 
several titles see. 

The right of war so far as it concerns the 
treatment which may be properly accorded 
to an enemy ; Grot. De Beil. et Pac. I. 1, 

§ 8. 

JUS BELLUM DICENDI. The 
right of making a declaration of war. 

JUS CIVILE (Lat.). In Roman 
Law. The private law, in contradistinc¬ 
tion to the public law, or jus gentium. 1 
Savigny, Dr. Rom. c. 1. § 1. 

The local law of the oity of Rome. 

It is said that the twelve tables marked 
the starting-point in the development of 
the Roman law »o far as it can be histori¬ 
cally authenticated, and that its develop¬ 
ment advanced steadily in uninterrupted 
progression until it culminated in the cor- 

S us juris civilis oi Justinian ; Sohm, Inst. 

om. L. § 10. It is, however, rather more 
accurate to say that the culmination ot 
the Roman law, as a system, was not 
reached until the period of the develop¬ 
ment side bv side of the jus civile and jus 
gentium. F*or an interesting discussion of 
the origin and growth of this system, see 
Morey, Korn. L. 14, 24. See Jus Gentium. 
Jus Scriptom. 

JUS dVITATIS (Lat.). In Roman 
Law. The full franchise of citizenship, 
comprising, on the one hand, public rights, 
including the right of holding office and 
the right of voting; and on the other hand, 
private rights, including the right to hold 
and dispose of property, according to the 
forms of the civil law, and the right of 
marriage, and all domestic relations 
Morey, Rom. L. 48. 

The collection of laws which are to be 
observed among all the members of a na¬ 
tion. It is opposed to jus gentium, which 
is the law winch regulates the affairs ot 
nations among themsel ves. 2 Lepage, El. 
du Dr. c. 5, 1. It was very much what 
is understood in modern terminology by 
municipal law, 

JUS CLOAC1E (Lat ). In Civil Law. 
The name of a servitude which requires the 
party who is subject to it to permit, his 
neighbor to conduct the waters which fall 
on his grounds over those of the servient 
estate. 

JUS COMMUNE. The common law, 
applicable to all persons alike. The ordi¬ 
nary law, as opposed to jus singular e (g. v.). 

.Also, common nght; natural justice. 
Abbott. 

JUS CORONAS. The right of succes¬ 
sion to the throne of Great Britain. See 
United Kingdom of Great Britain and 
Ireland. 

JUS CURIALITATIS ANGLU3. 

The right of curtesy. See Curtesy. 

JUS BARE (Lat.). To enact or to make 
the law. Jus dare belongs to the legisla¬ 
ture ; jus dicere, to the judge. 

JUS DELIBERANDI (Lat.). The 
right ot deliberating, given to the heir, in 
those countries where the heir may have 
benefit of inventory (a. v.), in which to con¬ 
sider whether he will accept or renounce 
the succession. 

Iu Louisiana he is allowed ten days be¬ 
fore he is required to make his election. 
La. Civ. Code art, 1028. 

JUS DEVOLUTUM. A phrase for- I 


meriy used In Scotch eoolesiastical law to 
designate the right which devolved on the 
presbytery to present a minister to a vacant 
parish or benefice, in case the patron should 
neglect to exercise his right within the time 
limited by law, by presenting within six 
months a properly qualified person, lot. 
Cyo. 

JURE DICENDI. In the Roman 

Law The right to publish edicts. An 
attribute of Roman magistrates. English. 

JUS DICERE (Lat.). To declare the 
law. It is the province of the oourt jus 
dicere , to declare what the law is. 

J US DISPONENDI (Lat.). The right 
to dispose of a thing. 

In a general sense it means the right of 
alienation, and is frequently applied in the 
case of a married woman with respect to 
her separata estate. In a special or limited 
sense, it i9 applied to the reservation by a 
vendor of chattels or the ultimate owner¬ 
ship of goods with the posseesion of which 
be has parted. It is said to be often a 
matter of great nicety to determine upon 
a contract of sale, whether or not the ven¬ 
dor’s purpose or intention was to reserve a 
jus dtsponendi. Beni. Sales, Ch. VI. 882. 
See Sale. 

The reservation of this right is essential 
where the property in the thing Bold is re¬ 
served as a security for deferred payments 
or purchase-money, and it is permitted in 
many cases in which it is not permissible at 
common law. The great increase in the 
number of transactions in which such res¬ 
ervation is customary, as car trusts, instal¬ 
ment sales, etc., makes the subject one of 
increased importance and interest. 

JUS DIflTRAHBNDl. The right of 
sale of goods pledged in case of non-pay¬ 
ment. See Pledge; Distress. 

JUS DIVIDENDI. The right of tes¬ 
tamentary disposition of real estate. 

JUS DUPLICATUM (Lat. double 
right). ‘When a man has the possession a£ 
well as the property of anything, he is said 
to have a double right, jus auplicatum. 
Bracton, 1. 4, tr. 4, c. 1; 2 BLa. Com. 199. 

J U S N dIu KR E, JUS EDICENDI. 

The right to issue edicts. It belonged to 
all the higher magistrates, but special in¬ 
terest is attached to the praetorian edicts in 
connection with the Jiistory of Roman law. 
See Praetor. 

JUS EX NON SCRIPTO. Law 
constituted by custom or such usage as in¬ 
dicates the tacit consent of the community. 

The definition of Ulplan was : “Xhuhima conjruc- 
tudo pro jure et lege in Ms truce non ex seripto de- 
scendunt , obseroari so let D. I, 8, 33. This Is well, 
though freely, translated thus: ” Whatever haa 
existed for a lone period of time, and Is In harmony 
with the moral juagme-it of the community is re¬ 
garded as having the force of law, and the judicial 
authority Is bound to recognize It as suen, even 
though It has never been expressed in a legal enact¬ 
ment.” Morey, Rom. L. 229. The same author says 
with respect to such law : “ It was also a maxim of 
the Romans, that not oi.*y can laws be established 
by cuatom ; they can t/so be abrogated by custom— 
that Is, by contrary rrage. It Is unnecessary to 
consider here the objections raised by some modem 
jurists, such as Austin, to this view of customary, 
or unwritten, law. It la enough for oar present pur¬ 
pose to say that this was the conception of the Ro¬ 
man jurists regarding the origin of a portion of the 
positive law. and a conception which has been adopt¬ 
ed by the majority of modern civilians ; " id. An¬ 
other phrase by which this law was known was jus 
moribus eonstitutum. See Law. 

J U S F Ed A T.lg (Lat.). In Roman 
Law. Fecial law (q. v.). It has been 
termed that species of international law 
which had its foundation in the religious 
belief of different nations: such as the in¬ 
ternational law which now exists among 
the Christian people of Europe. Savigny, 
Dr. Rom. o. 2, § 11. But the earlier writers 
on the civil law gave to it more of a char¬ 
acterization as international law than is 
attributed to it by tho more thoughtful 
modern writers. See Fecial Law ; Liter- 
national Law. 

JUS PTDUCIARUM (Lat.). In Civil 
Law. A right to something, held in trust. 
For this there was a remedy in conscience. 


JUS FLAVIANUM 
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2 Bla. Com. 828. dee Fidei Comjossum. 

JUS FLAVIANUM. A publication of 
tbe leg is actionea or a practical manual of 
the procedure, including a list of dies fasti 
(q. v.). 

Of this publication itis said : “ The first step which 
led to the decline of the legis actiones was due to 
their publication. As long as the knowledge of legal 
forma was restricted to the patrician class, the 
people at large were helpless In their efforts to ob¬ 
tain an impartial administration of justice." Morey, 
Rom. L. 8o. The author was Cnsus Flavius, who 
was a scribe or clerk of Applus Claudius. His pub¬ 
lication was b. c- 804. It was followed about a cent¬ 
ury later by the Jus JElianum ( q . t>.). See also 
Sohm, lost. Rom. L. | li,jn. 2. 

JUS FODIENDI. In Civil Law. 
The name of a rural servitude which per¬ 
mits digging on the land of another. Inst. 
2, 3, 2 ; Dig. 8, 8, I, 1. A similar right 
was recognized in early English law; Bract- 
222 . 

JUS GENTIUM! (Lat.). The law of 
nations. It has been said that although the 
Romans used these words in the sense we 
attach to law of nations , yet among them 
the sense was much more extended. Falck, 
Encyc. Jur. 102, n. 42. It has been termed 
a system made up by the early Roman law¬ 
yers of the common ingredients in the 
customs of the old Italian tribes, for the 
purpose of adjudicating questions arising 
m Rome between foreigners or natives and 
foreigners. Maine, Anc. Law 49. 

The jus gentium is differently character¬ 
ized by the later writers on the civil law 
from the meaning given to the phrase by 
the earlier writers who treated it, as more 
identical with the idea of modern inter¬ 
national law than it is now considered to 
have been. 

The distinction between the jus gentium and the 
Jus civile is thus admirably expressed : ** The Jus 
Pentium, on the other hand, csme to be regarded as 
a universal law of all mankind, common to all na¬ 
tions. because resting on the nature of things and 
the general sense of equity which obtains among all 
men, the 'jits gentium quod a pud omnes gen tea 
peroeque custodiiur ,’ a sort of natural law, exacting 
recognition everywhere in virtue of its Inherent 
reasonableness. It would, however, be erroneous to 
suppose that the Romans attempted to introduce a 
code of nature such as tbe philosophers had devised. 
The jus gentium was, and never had been anything 
else but a portion of positive Roman law, which 
commercial usage and other sources of law, more 
especially the pratorian edict (q. tv), had clothed In 
a concrete form. Nor again must it be Imaging 
that the Romans simply transferred a portion of 
foreign (Hellenic) law bodily Into their own system. 
In the few quite exceptional cases where they did so 
(as e. g. in the case of hypothecs), they did not fail 
to Impress their Institutions with a national Roman 
character. The antithesis between jus civile and 
jus gentium was merely the outward expression of 
the growing consciousness that Roman law, In ab¬ 
sorbing tbe element of greater freedom, was com¬ 
mencing to discard Its national peculiarities and 
transform itself (rom tbe special local law of a city 
into a general Law for the civilized world. The jus 
gentium was that part of the private law of Rome 
which was essentially in accordance with tbe private 
law of other nations, more especially with that of 
the Greeks, which would naturally predominate 
along the seaboard of tbe Mediterranean. In other 
words, jus gentium was that portion of the positive 
law of Rome which appeared to the Romans them¬ 
selves in the light of a ' ratio script a of a law 
which obtains among all nations and is common to 
all mankind." Sohm, Inst. Rom. L. f 18. 

The origin of the tub gentium wus un¬ 
doubtedly to be found in the adjustment of 
the Roman law to the relations existing be¬ 
tween Roman citizens and foreigners, and 
between foreigners themselves. The growth 
of a different system was a not unnatural 
result of the administration of law in cases 
where both parties were not Roman citi¬ 
zens, by the foreign praetors, who were not 
bound by tbe strict rules of the jus civile , 
but from going about from place to place, 
and administering a kind of equitable juris¬ 
diction in the settlement of disputes, they 
might not inaptly be termed peripatetic or 
itinerant arbitrators. The growth of a 
system of law administered by them along¬ 
side of the jus civile was not unlike the 
growth of the equity jurisprudence along¬ 
side of the common Law. Then, too, the 
fact that these officers were constantly en¬ 
gaged in settling disputes, to which at least 
one party was a foreigner, naturally led to 
their becoming familiar with the pnnoiples 
of other systems of law, and in applying 
them to the case in hand, so far as they 
commended themselves to their sense of 


justice. The new system was afterwards 
extended to the whole non-citizen class. 
And while in the first instance it was 
treated as an entirely distinct system frdm 
the jus civile , it gradually supplanted tho 
latter, and by a process which was origin¬ 
ally the absorption of much of the jus gen¬ 
tium into the jus civile , it subsequently be¬ 
came recognized as a constituent part of 
Roman Law, and was gradually welded 
into a complete system of jurisprudence. 
See Morey, Korn. L. 59-71; International 
Law ; Jus Civile ; Jus Natural*' 

JUS GTiAT)U (Lat. the right of the 
sword). Supreme jurisdiction. The right 
to absolve from or condemn a man to 
death. 

JUS HABENDI (Lat.). The right to 
have a thing. The right to be put into 
actual possession of property to which one 
is entitled. 

JUS H A BEji DI ET Rirrm ifiji 1)1. 
The right to have and retain the offerings,, 
tithes, and profits of a parsonage or rectory. 
Toml. ; Moz. & W. 

JUS HJEBEDITATIS. The right of 
succession as an heir, or of inheritance. 
8ee Descent and Distribution ; H jeers ; 
Heir. 

JUS HONORARIUM. In Civil 
Law. A name applied to the prsetorian 
edicts and also to the edicts of the curule 
cediles , when on certain occasions they 
were published. Inst. 1, 2, 7. 

This system of law was simply the usual 
development of an expanding and elastio 
jurisprudence, which naturally resulted 
from the increase in Rome of population 
and power, and the greater complication of 
her civilization; Howe. Stud. Uiv. L. 10; 
it was spoken of as having a distinct place 
by the side, and as the complement, of the 
jus civile ; Sand. Introd. Inst. Just. xxi. It 
was a system of judge-made law (g. v.) in 
the proper sense. Its vigorous develop¬ 
ment wa9 coincident with the formulary 
procedure, which was well adapted to giv 
it scope and effect; Sohm, Introd. Rom. L. 
179. 

Its place and functidn in the Roman 
jurisprudence are thus described: “ The 
praetorian law, being a law made by offi¬ 
cials, k jus honorarium/ was opposed to the 
jus civile, i. e. law, in the strict and proper 
sense of the term, the law made by the 
people, developed by popular enactments 
and popular customs. Thus both the jus 
civile and the jus honorarium contained 
elements of jus gentium, but in theyus hono¬ 
rarium , the influence of the jus gentium 
predominated. The praetorian edict was, 
in the main, the instrument by means of 
which the free principles of jus cequum 
gained their victory over the older jus 
strictum. Though at first the ediot may 
merely have served the purpose of giving 
fuller effect to the jus civile, and then of 
supplementing the jus civile, nevertheless, 
in the end, borne along by the current of 
the times, it boldly assumed the function 
of reforming the civil law.” Id. 54. See 
Judex ; Praetor. Jus Praetorium 

JUS HONORUM. In Roman Law. 

The right of holding offices. See J us Suf- 

FBAGII. 

JUS IMAGUNTS. In Roman Law. 

The right of displaying the pictures and 
statues of one's ancestors, somewhat as in 
the English law of Heraldry, there is a 
right to the coat-of-arms. 

JUS IMMU N1TATIS. The law of ex¬ 
emption from the liability to hold public 
office. 

JUS INGOGNITUM (Lat.). An un¬ 
known law. This term is applied by the 
civilians to obsolete laws, which, as Bacon 
truly observes, are unjust; for the law to 
be just must give warning before it strikes. 
Bacon. Aph. 8, s. 1; Bowyer, Mod. Civ. Law 
88. But until it has become obsolete no 
custom can prevail against it. Bee Obso¬ 
lete. 


JUS INTRANDI. See Jos Recup- 

£ HANOI 

JUS ITALICUM. In Roman Law. 
A right bestowed upon a community by 
which it acquired “ the privileges of a 
colonia Itakca (t. e. an old colony of 
Roman oitizens endowed with full legal 
rights), that its soil is therefore exempt 
from the land-tax and capable of quiritary 
ownership, in other words, is placed on the 
same footing as the fundu s It aliens Heis- 
terbergk, Name und Bcgrijf des jus Itali- 
cum (1885). Sohm, Inst. Rom. L. § 22, n. 2. 

JUS mUTERIS. In Roman Law. 
A rural servitude giving to a person the 
right to pass over an adjoining field, on foot 
or horsebaok. 

JUS LATH. The right or privilege 
conferred upon the various communities of 
Latiuxa. 

This hB« been termed s 41 kind of qualified citizen¬ 
ship (civitas sine suffragio), such as Rome had. in 
early times, granted to the inhabitant* of Care " 
Morey, Rom. L. 60. These right* originally included 
the rights of Intermarriage and of commercial inter¬ 
course between Rome and the Inhabitant* of tbe 
Latin towns. Tbe author lost cited says : "The pos¬ 
session of these rights formed tbe ewsential feature 
of the early jus Latii , or Latinitas. In later times, 
however, the right which went under this name and 
whlchjwas bestowed upon the Latin colonies outside 
of Latium, Included the com »nf-rcium only ; ” id. 
Sohm says that from the earliest time* the members 
of the town communities of Latium who were the 
original Latins had the same private marriage law 
as the Roman*. It was, in fact, their original law, 
and It was because they were allies governed by the 
same law that they enjoyed the jus com merer* and 
the jus connubii of the Roman*. Thev did not, of 
course, po***e* the public right* of a iRoman until 
the powerful interest attaching to those right* re- 
suited In the granting of Roman citizenship fret to 
the Latin alHes then to all the Italian communities ; 
Rohm, Inst. Ibim. L. { 28. There were two forma of 
the Jus latii, latium minus which was the older and 
usual one, and the latium majus. In communities 
In the former, only official* acquired Roman ciuifaj. 
In those which had the Latter it was extended to the 
decuriones. See Deoubiones ; id. §22, n. 2. Another 
authority confines the two forma to magistrates and 
defines them thus: “ The latium majus raising to 
the dignity of Roman citizens not only the magis¬ 
trate himself, but also his wife and children ; the 
latium minus raising to that dignity only the magis¬ 
trate himself.” Bro. L. Diet. 

JUS LEGITTM U M (Lat.). In Civil 
Law. A legal right which might have 
been enforced by due course of law. 2 Bla. 
Com. 328. 

JUS LTBERORUM. In Roman 
Law. The privilege conferred upon a 
woman who had three or four children. In 
order that she should be able to take all the 
property given her by will, she must have 
nad this privilege conferred upon her. 
Sohm, Inst. Rom. L. § 8G. In the time of 
Hadrian, a decree was made conferring 
upon a mother, as such, who, being an 
ijiqenua, had the jus trium liber ovum, or 
being a libertina, the jus guatuor liberorum, 
a civil law right to succeed her intestate 
children ; id. § 98. 

Another author defines this privilege as 
one by which exemption was given from all 
troublesome offices. Brown, L. Diet. And 
still another ascribes to it exemption from 
guardianship, priority of office-holding and 
a treble proportion of corn. Ad. Rom. Ant 
227. 

JUS MANENDI. See Jus Spatiendi. 

JUS MARITT (Lat). In Scotch Law. 
The right of the husband to administer, 
during the marriage, his wife’s goods and 
the rents of her heritage. 

In the common law, by jus mariti is 
understood the rights of the husband, as 
jus mariti cannot attach upon a bequest to 
the wife, although given during coverture, 
until the executor has assented to the 
legacy. 1 Bail. Eq. 214. 

JUS MERUM (Lat.). A simple or bare 
right; a right to property in land, without 
possession, or the right of possession. 

'See Jus Proprietatis. 

JUS MO RIB US CONSTAT U T UM. 

See Jus Ex Non Screpto. 

JUS NATURALS. The name given 
to thoee rules of conduot whioh are univer¬ 
sally binding upon men and which are aano- 
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JUS RBCUPERANDI 


tioned by the dictates of right reason, as op¬ 
posed u> rules of conduct prescribed and en¬ 
forced by the sovereign power of the state 
which are called positive law, known to 
the Romans as jus civile, and in modem 
jurisprudence as municipal law. 

A much quotas! definition of Ulpinn was that 
which nature attaches to Animals. Of this It haa 
been said that it was peculiar, and the conception 
exercised lUtle or no Influence upon the judicial 
thought of Rome. Morey. Rom L. Ill, where also 
are collects! many definitions of the Roman JurlRts. 

Sanders considers the paAaagv from Ulplan unfort- 
uoateiy borrowed hy Justinian and thereby re¬ 
moved from the connection In which It was used, 
which was a subsidiary and divergent line of 
thought, and had nothing to do with the main 
theory. Accordingly ** In considering what the 
Roman Jnrista meant hy Jus tuttural* this frag¬ 
ment of Ulpian may be" dismissed almost entirely 
from our notice." Sand. Inst. Just. 7. 

The conception of the jus natural* came from tho 
Stoics and has been termed “ by far the most im¬ 
portant addition to the system of Homan law, which 
the jurists introduced from Greek philosophy.'* 
Sand. Inst. Just. Lntrod xxlL And Maine says of it 
" the importance of this theory to mankind haa 
been very much greater than its philosophical de¬ 
ficiencies would lead us to expect Anc. L. 71. 

While it Is undoubtedly true that the highest con¬ 
ception of law is that natural law and positive Law 
should he entirely harmonious, it is in the domain 
of International law that this conception more 
nearly approaches realisation. The jus gentium was 
a system largely based upon the Jus nafuruie, and 
it is due to that fact that the Roman system so 
Largely formed the basis upon which Grotius com¬ 
menced to huild, the system which has developed 
into modern international law. It has been said 
that while he " rejected Ulplan's definition of the 
Jm natural*, he accepted the Idea of natural law 
expressed in the later juj gentium of the Romans 
as a body of principles based upon the common 
reason of mankind. It was therefore possible for 
him to extend the equitable principles already de¬ 
veloped in the Roman j us gentium to the relations 
existing between sovereign states. States were 
looked upon as moral persons—subjects of the nat¬ 
ural law, and as equal to each other In their moral 
rights and obligations." Morey, Rom. L. 206. See 
Jus Gextich ; Law ox Natubx ; Law. 

It was distinguished from the ;us civile, 
in being based on natural and uni versa!, 
rather than Artificial and local, precepts. 
It applied to all Living beings, human or 
ofherwise. Hunter's Rom. L. 2nd ed., 117- 
119. See Law 07 Nature. 


and others of oompetent learning, who are 
required to summon a jury, composed of 
six clergymen and six laymen, to inquire 
into and examine who is the rightful patron. 
3 Bla. Com. 240. 

JUS IN PERSONAM. A personal 

right. Considered by some write is as a 
more correct expression for ms ad rem, 
which see. According to the Roman law, 
property could not be transferred by mere 
agreement. The latter, even though in 
form a legal contract, had the effect only 
of expressing the intention of the parties 
and creating a personal right against the 
one making the agreement in a real right 
to the property itself. Morey, Rom. L. 807. 
See Jus An Rem. 

A right which gives its possessor a power 
to oblige another person to give or procure, 
to do or not to do, something. R. A L. Diet. 
See In Personam. 

JUS PERSONABUM (Lat.). The 
right of persons. See Jura Person arum. 

JUS FISCANDI. See Jus Venand* 

ET PlSCANDI. 

JUS FOS8BSSIONIS. The simple 
right of possession which may exist inde¬ 
pendently of ownership. 

“ Possession and ownership may, and generally do, 
coincide. But as a person may be the owner of a 
thing and not possess it, so a person may be the 
possessor of a thing and not be the owner. It la 
when the possessor La not the legal owner that It be¬ 
come* important to consider to what rights be la en¬ 
titled by virtue of hie poswsalon." Morey, Rom. L. 
88B, See Jus Poaajdxxdl 

JUS FOSSID15NDI. The right of 
possessing, which is the legal consequence 
of ownership. It is to be distinguished 
from the jus possessionis (tj. v.), which is a 
right to possess which may exist without 
ownership, 

JUS POSTIilMINII (Lat.). The right 
to claim property after recapture. See 
Postliminium 


JUSNECIS. See Jus Vitae Necisque. 

JUS NON SACRUM. In Roman 
Law. That portion of the jus publicum 
which regulated the duties of magistrates. 

Nou-sacred law; that which dealt with 
the duties of civil magistrates, the preser¬ 
vation of public order, and the rights and 
duties of persons in their relation to the 
state. Morey, Rom. L. 228. It-was analo¬ 
gous to that which would now be called the 
police power 

JUS NON SCBIPTUM. See Jus Ex 

Non Scrifto. 

JUS ONERIS F EREN Dl. An urban 

servitude in the Roman Law, the owner of 
which had the right of supporting and 
huilding upon the house wall of another. 

JUS PAPIRIANUM. A collection of 
leges regia said to have been collected from 
the early periods of Roman history in the 
time of Romulus, Numa, and other kings. 

They were a private compilation described as 
“ fragments of a collection." which," though clearly 
■bowing the religious spirit of the early law, are yet 
m eagre and unsatisfactory." Morey, Rom. L. 25. 
Though a private collection, it le suggested that they 
received the name of royal Laws merely because the 
regulations which they contained were placed under 
the Immediate protection of the kings. They were 
concerned in the main with sacred matters, i.e. they 
were essentially of a religious and moral character, 
And bear clear testimony to the closeness of the 
original connection between law and religion ; So tun, 
Inst. Rom. L | 11, n. 2. 

The civil law of Papirius. The title of 
the earliest collection of Roman law, also 
said to have been made in the time of 
Tarquin, the last of the kingB, by a pontifex 
maximus of the name of Sextus or Publius 
Papirius. Dig. 1. 2. 2. 2. Very few frag¬ 
ments of this collection now remain, and 
the authenticity of these has been doubted 
Burrill; 1 Kent's Com. 517. 

JUS PASCENDI. Tn Tt/iimm Ta w 

The rural servitude giving the right of 
pasturage on another’s land. 

JUS PATRONATU8 (Lat). In Ec- 
pleeiaatical Law, A commission from the 
Dishop, directed usually to his chancellor 


JUS PRASTORIUM. A body of laws 
developed from the exercise of discretion 
by the praetors, aa distinguished from the 
leges or positive law. See Phjetor. 

JUS PRECARIUM (Lat.). In Civil 
Law. A right to a thing held for another, 
for which there was no remedy. 2 Bla. 
Com. 828. 

JUS PRESENTATIONS. The right 
of presentation. 

JUS PRIVATUM. The municipal 
law of the Romans as distinguished from 
the Jus publicum. 

“ The relations of power subsisting between per¬ 
sons end the world of things, or the equivalents of 
things, are the subject-matter of private law. 
Private law, in other words, has to do with the 
dominion of persons over things. Its pith Is, there¬ 
fore, contained In the law of property. The subject- 
matter of public Law are the relations of power 
which subsist between persons and persons. Here, 
the power is ideal. In the sense that Its object is the 
free-will of another, ». e. something invisible and out¬ 
wardly Intangible. Public law, then, has to do with 
the dominion of persons over persona. The right* 
of control with which such private law Is concerned 
are reducible to a money value; the rights of con¬ 
trol with which public law is concerned are not 
thus reducible. In private law, again, the subject 
of a right appears in his Individual capacity, as 
commanding the world of material things. In public 
law, on the other hand, the subject of a right ap¬ 
pears in his capacity as a member of a community, 
which It Is his part to serve In order that he may 
share In the benefits It confers. Finally, as against 
their object, the rights of private law merely con- 
fer a power, the rights of public law, on the other 
hand. Impose, At the same time, a duty on the per¬ 
son to whom the right pertains. The distinction Is 
clearly exemplified In the case of the right of owner¬ 
ship In a thing, on one side, and the right of a sov¬ 
ereign over his people on the other." Sohm, Inst. 
Rom. L. | 7. 


JUS PROJTCEENDI (Lat.). In Civil 
law. The name of a servitude by which 
the owner of a building has a right of pro¬ 
jecting a part of his building towards the 
adjoining house, without Testing on the 
latter. It is extended merely over the 
ground. Dig. 50. 18. 242 ; 8. 2. 25; 8. 5. 


JUS PROPREBTATIS. The right of 
property, aa Blackatone phrases it: “ the 
mere right of property without either pos¬ 


session or even the right of p o aa caai oa. 
This ia frequently spoken of in our books 
under the name of mere right,” Jus merum 
(q. «.); 2 Bla. Com. 197. See Right of 
Property 


JUS PROTEQENDI (Let ). In Civil 
Law. The name of a servitude : it is a 



JUS PROTOCESEOS. The right of 
pre-emption of a landlord in case the tenant 
wishes to dispose of his rights as a perpetual 
lessee. Sohm, Inst. Rom. L. § 07. 

JUS PROVENCLARUM. A franchise 
conferred upon provincials much more 
limited that that conferred upon the people 
of Italy. 

It has been described aa ** equivalent to the jus 
ifx/icufft minus the freedom from laud taxation 
which the latter right involved. In abort, the pro¬ 
vincials possessed no status as Roman cttUena; and 
even their capacity of ownership Id their own land 
was qualified by their tributary obligations to Rome. 
The civil Incapacity of the provincials ban refer¬ 
ence, however, merely to their exclusion from the 
strictly legal rights sanctioned by the jua civil*," 
Morey, Rom. L. 

JUS PUBLICUM- 8ee Jus Priva¬ 
tum 

JUS QUABSITUM (Lat.). A right to 
ask or recover: for example, in an obliga¬ 
tion there is a binding of the obligor, and 
a Jus ^ucesitum in the obligee. 1 Bell, 

JUS QUIRITTUM. Quiritarian owner¬ 
ship, so called under the ancient Jus civile , 
because, strictly speaking, there was recog- 
nixed but this one form of ownership. It 
could be acquired only through the tech¬ 
nical forms of civil law, -and never by a 
foreigner. The strictness which was ob¬ 
served in this respect was due to the fact 
that this was the form of private owner¬ 
ship, which, under Roman law, was as 
developed from the general right of do¬ 
minion and ownership by the state. To 
prevent hardships and injustice in the strict 
application of the rules of law, it was per¬ 
mitted to the preetor to Issue possessory in¬ 
terdicts to protect the possession of those 
who had not complied with all the tech¬ 
nical conditions of ownership. In this way, 
legal sanction was given to the right of 
possession which amounted substantially to 
a right of property. This Bifords another 
illustration of the many points in which 
the Roman system presents a strict similar¬ 
ity to the English equity jurisprudence as 
long afterwards developed. Morey, Rom, 
L.21,74, 283; Sand. Inst. Just. lntrod. xx. 

The old law of Rome, that was applicable 
originally to PatricianB only, and under the 
Twelve Tables, to the entire Roman people, 
was so called, in contradistinction to the 
jus praetorium ( q . v.) or equity. R. A L. 
Diet. ; Brown. 

JUS IN RE (Lat.). A right which 
belongs to a person, immediately and abso¬ 
lutely, in a thing, and which is the same 
against the whole world,— idem erga omnei. 
See Jus ad Rem. 

44 The objection to using the term Jus in 
re 19 that the expression occurs in the clae- 
sical jurists as meaning an interest in a 
thing short qf ownership, as the interest of 
a mortgagee in the thing pledged, and on 
this ground the term Jus in rem t which in 
this sense is not found in the classical 
jurists, but is supported by the analogy of 
the familiar term actio in rem, seems pref¬ 
erable.” 8and. Inst. Just. xlix. See Jus 
Ad Rem. 

JUS IN RE ALIENA. An easement 
on servitude, or right-in, or arising out of, 
the property of another. 

JUS IN RE PROPRIA. The right 
of enjoyment which appertains to full and 
complete ownership of property. Fre¬ 
quently, by relation, the full ownership or 
property itself 

JUS RBCUPERANDI, INT RAN- 
DL Etc. The right of recovering and 
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JUSTICE 07 THE PEACE 


1 Btan. 906 ; 1 Denio 606 ; IN.T. W. 

IUIT BEFORE. “ At the time when," 
wm tbe construction of these words in s 
pies to justify tho killing of a dog ; Ir. C. 
L. 156. 

J QBT COMPENSATION. Son Exi- 
wcrr Doxjlln. 

Just compensation is the sum which, con¬ 
sidering ail the circumstances—uncertainties 
of the war and the rest—probably could 
have been obtained for an assignment of the 
contract and claimant’s rights thereunder; 
that is. the sum that would in all probability 
result from fair negotiations between an 
owner who is willing to si'll anil a purchaser 
who desires to buy. 261 U. S. 123. 

In fixing just compensation, the court 
must consider the value of the contract at 
the time of its cancellation, not what it 
would have produced by way of profits if 
it had been fully performed. /(/., 523. 

JUSTICE. The constant and perpetual 
disposition to render every man his due. 
Justinian, Inst. b. 1, tit. 1; Co. 9d Inst. 66. 
The conformity of our actions and our will 
to the law. Toullier, Droit Civ. Fr. tit. 
prhL n. 5. 

Commutative justice is that virtu* whose 
object It is to render to every one what be¬ 
longs to him, as nearly as may be, or that 
which governs contracts. To render coni- 
mutative justice, the judge must make an 
equality between the parties, that no one 
may be a gainer by another's loss. 

Disfrdmtive justice is that virtue whose 
object it is to distribute rewards and 
punishments to each one according to tys 
merits, observing a just proportion by com¬ 
paring one person or fact with another, so 
frhAt neither equal persons have unequal 
thing nor unequal persons things equal. 
Tr. rlq. 8; and Toullier e learned note, 
Droit Civ. Fr. tit. prel. n. 7, note. 

In the most extensive sense of the word. It differs 
tittle from virtue; for it Includes within itself the 
whole circle of virtues. Yet the common distinction 
between them Is. thst thsx which considered vo*: 
tlvelv snd In itself Is called virtue, when considered 
relatively snd with respect to others, has the name 
of Justice But justice; being la itself a part of vir¬ 
tue, is oonflned to thins* simply good or evil, snd 
nonitsta In s man’s taking such s proportion of 
them as be ought. 

Tool tier exposes the want of utility and exactnees 
In this division of distributive ana commutative 
Justice, adopted in the compendium, or abridgments 
of the ancient doctors, ana prefers the diriaoas of 
internal and external justice,—the first being a con- 


of our actions, to the law, their union making Dor- 
feet Justice. Exterior justice is the object of Jdrid- 
prudence; Interior Justice Is the object of morality. 
Droit Civ . Fr . tit. prSl. n. fl, 7. 


tba distribution of jokltoe. 

1 . 8 . 88 . 


Erskine, Inak 


JUSTICE, DEPABTMJ&N T 07. 

Tbe act of September 94, 1789 (1 8tat. L. 

99 ), organized the judicial business of the 
United States, made provision for an at¬ 
torney-general, and onarged him with the 
duty of proeeouting all suits in the supreme 
court in which the United States was in 
anywise interested,and of furnishing advice 
and opinions upon all questions of law 
when called upon to do so by the president 
or the heads of the other executive depart¬ 
ments of the government. The feaer&l 
constitution provides that “ the executive 
power shall be vested in the President of 
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According to the Frederldau Code, part 1, book 
1, tit- 4. a 97, justice consist* simply in letting every 
one enjoy tbe rights which he has acquired In virtue 
of tbe laws. And, as this definition include* ail tbe 
other rules of right, there Is properly but one single 
general rule of right, namely: Qivt every one Ua 
ova. 

In Norman French. Amenable to jus¬ 
tice. Kelh&m, Diet. 

In Feudal Law. Feudal jurisdiction, 
divided into high ( alta justitui), and low 
(simplex inferior justitia), the former be¬ 
ing a jurisdiction over matters of life and 
limb, the latter over smaller causes. 

Edw. Couf. o. 26; Du Cange. Sometimes 
high, low, and middle justice or jmiadio 
Uon were distinguished. 

An assessment; Du Cange ; also, a judi¬ 
cial fine. Du Cange. 

At Common Law. A title given in 
England and America to judges of own mon- 
law courts, Iwing a translation of jusHHa, 
which was anciently applied to common- 
law judges, while judex was applied to 
eoo l si ri a st i cal judges and others; e. a. judex 
fitcaHs. Leges Hen. I. 94, 68; Ann. 
Laws A Inst of Eng. Index; Co. Life 
71 b. 

| 1'he judges of king’s bench and common 
P"— . and the judges of almost all the sn- 
praie courts in the United States, are 
P*Jpriy rtyled “ justices," 

1 Toe term justice is also applied to the 
lowest judicial officers: t.g. a trial justice; 

• *** Coronxr ; Court 

J USTI CE AYBEB. In Scotoh Law. 

Tn* circuit* through the kingdom made for 


not specify any subordinate ministerial or 
administrative officers, yet there is an in¬ 
ferential recognition of such officers in the 
provision that the president may require 
the opinion in writing of the principal 
officer in each of the executive departments 
upon any subject relating to the duties of 
his department, and in the provision for 
the appointment of certain inferior offi 'ere 
“ by the heads of departments.” The or¬ 
ganization of these departments is by the 
constitution left to tne congress, and it 
was for th, purpose of providing for a de¬ 
partment whioh should administer the legal 
oranch of the government that the above 
act was passed ; 6 Op. Att. Gen. 327. 

The Department of Justice as it now ex¬ 
ists was created by the act of June 22,1870 ; 
16 U. S. Rev. 8tat. 1 Supp. 162; Rev. Stats. 
U. S. Title VIII., passim. See also 1 U. S. 
Rev. Stat. 1 Supp. pp. 773,916, 403, 472, and 
560. By this act the attorney-general is 
made the head of this department. He is 
the chief law officer of the government. He 
represents the United States in matters in¬ 
volving law questions ; gives his advice and 
opinion when they are required by the 
president or by the heads of the other ex¬ 
ecutive departments on questions of law 
arising in tbe administration of their re¬ 
spective departments ; he exercises a gen¬ 
eral superintendency and direction over all 
United States district attorneys and mar¬ 
shals in all judicial distriots in the states 
and territories; he is authorized to provide 
for special counsel for the United States 
whenever required by any department of 
government; he is directed to supervise 
and direct the defence of actions against 
offlqers of either house of congress for offi¬ 
cial acts ; he designates penitentiaries for 
convicts in United States courts ; and has 
general supervision and control over all 
United States jails and penitentiaries. In 
the performance of his duties he is assisted 
by the solicitor-general, four assistant 
attorneys-general, and six assistant attor¬ 
neys, as well as by a certain clerical force 
for the routine work of the office. 

By the act of June 22, 1870, provision 
was made for “ an officer learned in the 
law to assist the attorney-general in the per¬ 
formance of his duties, called the solicitor- 
general." He assists the attorney-general 
in the performance of his general duties, 
and by speoial provision of law, in the case 
of a vacancy in the office of attorney-gen¬ 
eral or in his absence, exercises all of tbe 
duties of that officer. Except when the 
attorney-general otherwise directs, the soli¬ 
citor-general conducts and argues all cases 
in the supreme court and in the court of 
claims in which the United States is inter¬ 
ested ; and when he so directs, any such 
casein any court of the United States may 
be oonduoted and argued by the solicitor- 
general, and in the same way the eolicitor- 
general may be sent by the attorney-gen¬ 
eral to attend to the interests of the Umted. 
States in any state oourt or elsewhere. 

By the’B&t of 1870, provision is also made 
for three officers learned in the law called 
assistant attorney 8-general, who assist the 
attorney-general and solicitor-general in 
tbe performance of their duties. By the act 
of March 8, 1891, an additional assistant 
attorney-general was created for the pur¬ 
pose of defending the United States in 
suits brought in the oourt of ol&ims under 
that act. for Indian depredations. Of these 


assistant attordeyB-general, one is charged 
with the defence or the United States int 
suits brought against the government in 
the court of olaims under its special and 
general jurisdiction. And he is assisted in 
the performance of his duties by six assist¬ 
ant attorneys, who, under his general 
supervision and direction, represent the in¬ 
terests of the United States in the prepara¬ 
tion and argument of all cases in that court. 
The solicitor-general and assistant attor- 
neys-general are appointed by the presi¬ 
dent of the United States by and with the 
advice and oonsent of the senate, while 
the assistant attorneys are appointed by 
the attorney-general. 

The act creating the Department of Jus¬ 
tice also provides for a solicitor of the 
treasury, an assistant solicitor of the 
treasury, solicitor of internal revenue, a 
naval solicitor, and an examiner of claims 
for the Department of State, commonly 
called the Solicitor of the Department of 
State. They are appointed by the presi¬ 
dent by and with the advice and consent 
of the senate, and exercise their functions 
under the supervision and control of the 
head of the Department of-Justice, although 
they are assigned to duty in the respective 
departments for which they are appointed. 
There is also provided an assistant attor¬ 
ney-general for the Department of the In¬ 
terior and for the Post Office Department, 
who likewise perform their duties under 
the general supervision and control of the 
attorney-general. 

The opinions of the attorney-general are 
reported and have authority the same in 
kind, if not in degree, with the decisions of 
courts of justice ; 6 Op. Att. Gen. 333. 

JUSTICE IN EYBE, CHIEF. See 

Chief Justice in Eyre, 

JUSTICE IN EYBE OF THE 
FOBEST. See Chief Justice in Eyre. 

JUSTICE, FLEEING FROM. In 

order to come within the exception of 
“ fleeing from justice ” in R. S. 1045, it is 
sufficient that there is a flight with the in¬ 
tention of avoiding prosecution whether a 
prosecution has or has not been begun. It 
is not necessary that there should be an in¬ 
tent to avoid the justice of the United 
States ; it is enough that there is an intent 
to avoid the justice of the state which has 
jurisdiction over the same act; 160 U. 8. 
128. SeeFnnrnvE from Jupngs To 
be a fugitive from justice, as tnat term is 
used in the Constitution of the United 
States, it is not necessary that the party 
charged should have left the State in which 
the crime is alleged to have been committed, 
after an indictment found, or for the purpose 
of avoiding a proeecuton anticipated or 
begun, but simply that having within a 
State committed that which, by its laws 
constitutes a crime, when he is sought to be 
subjected to its criminal process to answer 
for his offence, he has left its jurisdiction 
and is found within the territory of another. 
116 U. S. 97. Extra wno* ; Rjofdttion. 

JTUSTTCB 07 THE PEACE. A pub¬ 
lic officer invested with judicial powers for 
the purpose of preventing breaches of the 
peace and bringing to punishment those 
who have violated the laws. 

These officers, under the constitution of 
some of the states, are appointed by the 
executive; in others, they are elected by 
the people and commissioned by the execu¬ 
tive. In some states they hold their office 
during good behavior; in others, for a lim¬ 
ited period. 

Justices of thepeace were created by 86 
Edw., cap. 12. By 12 Rich. 2, cap. 10} it 
was provided that there should be no more 
than six in every county. They were said 
to be judges of reoord. They were required 
to be men of the best reputation, the most 
prevalent men in the county, together with 
some lawyers; substantial persons dwell¬ 
ing in the oounty, men of good governance. 
They were 44 not qualified unless they have 
£12 per annum, except Men of the Law; ” 
Cond. Gen. 145. 

In People ex reL Barley v. Howland, it 



JUSTICE OF THE PEACE 
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was held by the New York appellate divi¬ 
sion of the supreme oourt that the legislat¬ 
ure could not abolish the office of justice 
of the peace ; 55 Alb. L. J. 819. The court 
said : “ The office of justice of the peace is 
one of the oldest known to the English law. 
Originally it was merely a peace office, 
with no oivil jurisdiction, but from a time 
long antedating the constitution (of New 
York) it was an office with both civil and 
criminal jurisdiction. Its most important 
functions are those of conservators of the 
peace, and administrators of the criminal 
law. The statutes conferring the powers 
and duties of the office date so far back in 
the history of English law that they may 
be said to be common-law powers, adopted 
by us with the office and inseparable there¬ 
from.” 

At common law justices of the peace 
have a double power in relation to the ar¬ 
rest of wrong-doers: when a felony or 
breach of the peace has been committed in 
their presence, they may personally arrest 
the offender, or command others to do so, 
and; in order to prevent the riotous conse¬ 
quences of a tumultuous assembly, they 
may command others to arrest affrayers 
when the affray has been committed in 
their presence. If a magistrate be not 
present when a crime is committed, before 
ne can take a step to arrest the offender an 
oath or affirmation must be made, by some 
person cognizant of the fact, that the of¬ 
fence has been committed, and that the 
person charged is the offender, or there is 
probable cause to believe that he has com¬ 
mitted the offence. 
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justices or the peace, in the administration 
of criminal law, is their power of commit¬ 
ting magistrates. This they have always, 
ana in most states they have also jurisdic¬ 
tion, either sole or concurrent, with some 
oriminal court of petty offences. 

The constitution of the United States di¬ 
rects that “ no warrants shall issue but 
upon probable cause, supported by oath or 
affirmation.” Amendtn. IV. After his ar¬ 
rest, the person charged is brought before 
the justice of the peace, and after hearing 
he is discharged, held to bail to answer to 
the complaint, or, for want of bail, com¬ 
mitted to prison. 

In some states it is held that where there 
are criminal courts of record in the county, 
justices of the peace have no trial jurisdic¬ 
tion in criminal cause, but can act only as 
committing magistrates; 88 Fla. 620; 45 
I*. Ann. 1012. 

A justice who erroneously and in good 
faith excludes persons from & criminal case 
as spectators is not liable therefor; 86 
Ue. 80, 

In some of the United States, justices of 
the peace have jurisdiction in civil cases, 
given to them Dy local regulations. The 
jurisdiction is usually confined to actions 
of contract, express or implied, replevin, 
and the like, where a small amount is in¬ 
volved. The limit ranges from $100 to 
$300, and usually torts and actions for un¬ 
liquidated damages are not included. The 
local statutes must be consulted, but the 
statutes regulating the jurisdiction are suf¬ 
ficiently similar to make the citation of a 
few cases fairly illustrative of the princi¬ 
ples generally applied. 

In Philadelphia, under the constitution 
of 1878, police magistrates take the place 
of justices of the peace. 

The civil jurisdiction of a justice of the 
peace did not exist by the common law, but 
depends upon the constitutional warrantor 
statutory enactment, and there are no in¬ 
tendments in favor of his jurisdiction ; 90 
Ala. 480. 

Where a justice of the peace has been 
appointed by the proper authorities, his 
qualifications cannot be questioned before 
him ; 44 Pac. Rep. (Wash.) 270 ; but where 
one elected a justice before his term begins 
files his bond but does not take the oath or 
perform any official function, a writ of re¬ 
plevin by him before his term actually 
begins is void; 8 So. Rep. (Hiss.) 640. 
Where a justice has no jurisdiction the 
filing of an answer by defendant after the 


overruling of a motion to dismiss will not 
give him jurisdiction ; 61 la. 41. Where 
the appointment was void the consent of 
parties cannot give jurisdiction to the jus¬ 
tice ; 20 8. W. Rep. (Tex.) 102. J 

Where an action would lie in either con- 
tract or tort and suit is begun before a jus¬ 
tice, in order to sustain the jurisdiction the 
action will be presumed to have been 
brought upon the contract; 24 8. E. Rep. 
(N. C.) 700. 

Jurisdiction Is sufficiently shown if it 
appears from the entire record of the pro¬ 
ceeding ; 68 Mo. App. 44. 

It Is no objection to the jurisdiction that 
plaintiff remitted a part of his claim to 
bnng it within the jurisdiction; 60 Ark. 
146; 115 N. C. 208; 20 S. E. Rep. (S. C.) 
91 ; even where unliquidated damages are 
claimed ; 23 8. E. Rep. (W. Va.) 627. But 
where the sum claimed is in excess of the 
amount limited by statute the defect cau- 
not be cured and jurisdiction given by a 
stipulation that the justice may render 
judgment for the amount to which his 

I urisdiction is limited; 50 N. W. Rep. (S. 
).) 961. 

And where lumber was delivered by in¬ 
stalments and the total amount exceeded 
the jurisdiction, the claim could not be 
split up into separate actions for the dif¬ 
ferent deliveries in order to bring it within 
the jurisdictional amount; 109 N. C. 571. 

Where a stipulated attorney’s fee would 
increase the amount beyond the jurisdic¬ 
tion the fee may be considered-in estimating 
the amount in controversy ; 17 S. W. Rep. 
(Tex.) 1085 ; even if the stipulation for the 
fee is void ; 64 N. E. Rep. (S. D.) 525. 

Justices of the peace have been held to 
have no iurisdiction in trespass for the 
negligent killing of an animal; 16 Pa. Co. 
Ct. R. 548 ; or negligently allowing a dan¬ 
gerous animal to go at large ; 2 Lack. Leg. 
N. Pa. 143 ; or for injuries to a horse by a 
defective culvert; 5 Pa. Dist. R. 78; or in a 
suit on a foreign judgment; 7 Houst. 327; in 
an action on the case for nuisance; 4 Pa. 
Dist. 290; or for consequential damages 
due to negligence ; id. 8o. But the juris¬ 
diction was sustained in an action for the 
destruction of fruit in baskets, run over 
and crushed by the wheels of defendant’s 
wagon, consequential damages not being 
involved; 8 Houst. 19; so also there was 
iurisdiction of an action for killing a horse 
by a railroad company, because or a breach 
of contract to maintain cattle guards ; 38 
W. Va. 711. 

The jurisdiction of a justice in a garnish¬ 
ment proceeding does not depend upon the 
amount the garnishee may owe; 59 Ill. App. 
329; in an attachment the jurisdiction is 
determined by the amount in controversy, 
not the value of the property attached ; 35 
8. W. Rep. (Ark.) 214; 24S.E. Rep. (N. C.) 
671. Where the justice has Jurisdiction in 
“matters of contract,” it will cover an 
action for unliquidated damages for breach 
of contract within the jurisdiction; 55 
Ark. 547. 

A justice of the peace has no power to 
vacate a judgment unless it be one of de¬ 
fault or non-suit; 61 Mo. App. 288 ; nor to 
Bettle a bill of exceptions ; 44 Neb. 10 ; for 
the purpose of preserving testimony on a 
hearing of a motion to discharge the attach¬ 
ment ; 43 id. 260 ; nor to grant a nonsuit 
where a case is on trial before a jury ; 24 
S. E. Rep. (Ga.) 407. 

The court of a justice of the peace has 
been held a court of record ; 57 Ind. 56; 
12 Conn. 49 ; for the reason that it is bound 
to keep a record of its proceedings and has 

g >wer to fine and imprison ; 7 BLackf. 272. 

ut it has also been held contra ; 1 Pa. 807; 
10 id. 157 ; Hempst. 20 ; Ga. Deo. pt. II. 60, 
Justices of the peace are within the prin¬ 
ciple that judicial officers are not liable for 
damages for judicial acts, and only on min¬ 
isterial acts in cases of intentional viola¬ 
tion of law or gross negligence ; 7 D. C. 
264 ; 67 N. W. Rep. (Mich.) 982, It was 
held that he is not liable for rendering a 
judgment and issuing an order of sale in 
an action on which he had no jurisdiction, . 
unless he knowingly acted outside of it; 
85 8. W. Rep. (Tex.) 416 ; ‘or unless he did 


not act in good faith ; 61 N. W. Rep (la > 
1004. F y ' 

The refusal of a justice to approve an 
appeal is a ministerial act, for which an. 
action will lie against him if he acted cor¬ 
ruptly or maliciously ; 8 Houst. 154. 

Though magistrates and other quasi- ju¬ 
dicial and sometimes ministerial officers are 
within the principle that an error of judg¬ 
ment or mistake of law is not punishable, 
in proceedings against them for acting cor¬ 
ruptly in their office, their misapprehen¬ 
sions of the law may be set up in answer 
to the charge of corruption ; 1 Term 653 ; 13 
9* B * 240 ; 4 Harring. 555, 656 ; 75 N. C. 
281; 2 Bay 1, 385 ; 36 la, 499 ; 1 Mass. 227 ; 
1 Bish. N. Cr. L. § 299. 

If the action of a justice of the peace is 
strictly judicial and he has jurisdiction, he 
is not liable to a civil action, however, it 
may be as to criminal prosecution, though 
corruption is alleged ; 8 Cow. 178 ; 38 Me. 
630 ; 21 Barb. 207 ; 11 Allen 31 ; 22 Ill 100* 
7 Jones N. C. 525 ; 65 Ind. 106. 

All the acts of a justice of the peace from 
the commencement to the close of a suit 
seem to be considered judicial, rather than 
ministerial, so far as concerns questions of 
his responsibility ; 1 Bish. N. Cr. L. ^ 463 
n. 3 ; 30 Mo. 420; see 12 Md. 340 ; but he is 
liable for exercising authority where he has 
none ; 3 A. K. Marsh. 70; where he acts 
upon inadequate allegation, but has juris¬ 
diction over the subject-matter, he is not 
liable ; 21 Wend. 552. 

As to the powers of justices of the peace, 
see 3 Ohio, L. J. 671; their jurisdiction ; 
16 Am. St. Rep. 919; summary jurisdic¬ 
tion ; 3 L. Mag. & Rev. n. s. 1007 ; liability ; 
15 Am. L. Rev. 492 ; 25 Am. Rep. 698-701 ; 
authentication of judgment; 5 Arn. L. Reg. 
577 ; criminal examinations, 9 Alb. lTj. 
17, 133 ; 11 id. 36; ousting jurisdiction by 
questions of title to land ; 24 Ir. L. T. 558, 
563, 577 ; judgments; 2 L. R. A. 681. As 
to the administration of this jurisdiction 
before there were justices of the peace, see 
Justices in Eyre. 

See, generally, Burn ; Davis; Graydon, 
Justice ; Bache, Manual of a Justice of the 
Peace; Comyn, Dig.; 15 Viner, Abr. 3; 
Bacon, Abr. ; 2 Sell. Pr. 70; 2 Phil. Ev. 
289; Chitty. Pr. ; 11 Myer, Fed. Djg. 773. 

Iq English Law. One of several persons 
who are appointed by the Crown to be, or 
who ex officio are, justices within a certain 
district, as a county or a borough, for the 
conservation of the peace, and for the 
execution of divers tilings comprehended 
within their commission and within divers 
statutes committed to their charge. They 
act either ministerially or judicially, minis¬ 
terially in cases of felony or misdemeanor, 
where they merely initiate the proceedings 
by issuing a warrant of apprehension, taking 
the depositions, and committing for trial; 
judicially in quarter sessions ( q. v.), and in 
all cases where they have summary jurisdic¬ 
tion, whether criminal or civil. Byrne. See 
Court of the General Quarter Sessions 
of the Peace ; Custos Rotulorum ; Clerk 
of the Peace ; County Council. 

JUSTICES OF THE BENCH. 

The justices of the Court of Common Bench 
or Common Pleas. R. <fc L. Diet. 

JUSTICES COURTS. In American 
Law. Inferior tribunals, with limited 
jurisdiction, both civil and criminal. There 
are courts so called in the states of Massa¬ 
chusetts and New Hampshire, and probably 
other states. 

JUSTICES IN EYRE. Certain judges 
established, if not first appointed, ▲. D. 
1176, 22 Hen. II. 

England was divided Into certain circuits, and 
three Justicee In eyre—or justices itinerant, as they 
were sometimes called—were appointed to each dis¬ 
trict, and made the circuit of the kingdom oooe In 
seven years, for the purpose of trying causes. 
They were afterwards, when the judicial functions 
assumed greater Importance, directed, by Magna 
Charts, c. IS, to be sent Into every county once a 
year. The Itinerant Justices were sometimes more 
justices of assize or dower, or of general jail de¬ 
livery, and the like. 

Speaking of the IStb century It Is said that “ the 
visitation of the counties by itinerant Justices has 
been becoming systematic. * The holding of the 
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JUSTIFICATION 


•Mia* oa droiiti «u •»ldentiy oommittod to JudgM 
of [mt promlMBo*. “ Wool tbs early nan of 
tho ratio (Htary II.) wahaarofplaaa bald on cir¬ 
cuit by Richard Lucy the chief JueticUr. by Henry 
of Esmx the oooatebJe, ud by Thoms* Becket the 
chancellor. ... Io lit 1 9, to execute the antaa of 
Northampton, eighteen Justices were employed, 
and the oounlry was divided Into alx circuits; lo 
1171, imotyooe justice* were employed, and the 
country was divided into four circuits ; Indeed from 
1179 onward* hardly a year went by without there, 
being a ddutioo of aotne part of England. Thee* 
Itinerant lattice* teem to have been chiefly em¬ 
ployed In bearing the pleas of the crown (for which 
purpose they were ecuipped with the power of 
obtaining accusation* from the local Juris*), and in 
entertaining some or all of the new possessory no¬ 
tions. The court that they held was, as already 
mid, curio repia. but It was not ropiioiii curia aau, 
probably inelr powers were limited by the 
words of a temporary com mission They were not 
necessarily members of the central court, and they' 
might be summoned before it to bear reoord of 
their doings ; utill It was usual that each party of 
justices should include some few members of the 
permanent tribunal." 1 Poll. & Maltl. 194. 

These justices In eyre in the reign of Henry III. 
are thus described : " But we may distinguish the 
male types of these commissions. What seems 
treated as the humblest is the commission to de¬ 
liver a Jail. This ... it done very frequently; 
generally It is done by some three or four knights 
of the shire, and thus long before the institution of 
justices of the peace, the country knights had been 
accustomed to no high criminal justice. In order to 
dispose of the pos ses s o ry assises of novel disseisin 
ana mart d'sooestor, a vast number of commissions 
were issued in every year. Early in Henry’s reign 
thi« work was often entrusted to four knights of 
the shire ; at a Later time one of the permanent jus¬ 
tices would usually be named and allowed to asso¬ 
ciate some knights with himself. Apparently a 
justloe of assise had often to visit many towns or 
even villages in each county 7 be did not do all his 
work at the county town. It must have been heavy 
work, for these actions were extremely popular. In 
the second year of Edward's reign some two thou¬ 
sand commissions of ass Ire were Issued. Just at 
that time the practice seems to have been to divide 
England into four circuits and to send two justices 
Of assize round each circuit; but a full history of 
the circuits would be Intricate and wearisome. 
Above all the other commissions rank the commis¬ 


sion for an ittr ad onaia placiia, or more briefly 
for an iter, or eyre. An eyre had come to be a long 
and laborious business. In the first place. If we 
suppose an eyre in Cambridgeshire announced, this 
has the effect of stopping all Cambridgeshire busi¬ 
ness lo the bench. Litigants who have been told to 
appear before the justices at Westminster will now 
have to appear before the Justices In eyre at Cam¬ 
bridgeshire. There is d > b unloose before the bench 
at Westminster if an eyre has been proclaimed In 
alt the counties Then again the justices are pro¬ 
vided with a long list of interrogatories icapibda 
itineris ) which they are to address to local Juries. 
Every hundred, every rill in the county must be 
represented before them. These interrogatories— 
their number Increases as time goes on—ransack 
the memories of the jurors, and the local records 
for ail that has happened in the shire since the 
last eyre took place tome seven years ago; every 
crime, every invasion of royal rights, every neglect 
of police duties must be presented. The justices 
must sit In the county town from week to week and 
even from month to month before they will have 
got through the tedious task and inflicted the due 
tale of fines an 1 amercements. Three or four of 
the permanent judges will be placed In the commis¬ 
sion; with them will be associated some of the 
magnates of the district; bishops and even abbots, 
to the scandal of strict churunmeo, have to servo os 
justices io eyre. Probably It was thought expe¬ 
dient that some of the great freeholders of the 
country should be commisaioucd, in order that no 
man might say that his judges were not bis peers. 
An eyre was a sore burden ; the men of Cornwall 
fled before the face of the Justices ; we hear asser¬ 
tions of a binding custom that an eyre shall not 
take place more than once Ln seven yoara. Expe¬ 
dients are being adopted which in course of time 
wiU enable the Justices of assize to preside In the 
Country over the trial of actions which are pending 
before the benches ; thus without the terrors of an 
eyre, the trial of civil actions <-aji cake place Id the 
counties and jurors need no longer be ever journey¬ 
ing to Westminster from their remote homes. Hut 
these expedients belong for the most part to Ed¬ 
ward's reign • under his father a Jury wearily trav¬ 
elling from Yorkshire or Devonshire towards Lon¬ 
don must have been no very uncommon sight" 
1 Poll. * Maltl. 179, 180, l(fl. * 

bee S Bla. Com. &6 ; Crabb, Eng. Law 108; Co- 
I .Itt 293. 


JUSTICES OP THE JEWS. See 

Jews. 


JUSTICES OP THE PAVILION 

(Justiciarii pavUionis). Certain judges of 
a pyepouder court, of a most tranaoendent 
jurisdiction, authorized by the bishop of 
Winchester, at a fair held at 8t. Giles Hills 
near that city, by virtue of let tern-patent 
granted by Edw. IV. Prynne's Animadv 
on Coke's 4th Inat. foL 101. 

JUSTICES OP TRAIL BASTON. 

Justices appointed by Edward I. during 
hui absence in the Scotch and French wars! 
about the year 1805. They were so styled, 
it ta said, from fnuHng or drawing the 
button (q. v.\ or staff of justice. They were 
a sort of justices in eyre, with large and 


summary powers. Their office was to make 
inquisition, throughout the kingdom, of 
all offloera, and others, touching extortion, 
bribery, and such like grievances of intru¬ 
ders into other men’s lands, barrators, rob¬ 
bers, breakers of the peace, and divers 
other offenders : Cow el; Toml.; Holt; Old. 
N. B, fuL 83; 18 Co. 25, 

JUSTICIABLE. A dispute of a 
justiciable nature is one which can properly 
be determined in a judicial proceeding. 185 
tl. S. 388. Controversies justiciable in their 
nature are those the parties to which or the 
property involved in which may be reached 
■by judicial process. Speaking generally, the 
judicial power of a nation extends to all 
controversies of a justiciable nature. 206 
U. S. 83. 

JUBTICTAR, JUSTICLER. In Old 
English Law. A judge or justice. Baker, 
fol. 118; Mon. Angl. One of several per¬ 
sona learned in the law, who sat in the 
aula reqis, and formed a kind of court of 
appeal in cases of difficulty. 

The chief justiciar (capitali* justictarius 
totius Anplux) was a special magistrate, 
who presided over the whole aula regis, 
who was the principal minister of state, 
the second man in the kingdom, and by 
virtue of his office, guardian of the realm in 
the king’s alieence. 8 Bla. Com. 37 ; Snel- 
man, Gloss. 380; 2 Hawk. PI. Cr. 6. The 
last who bore this title was Philip Basset, 
in the time of Hen. III. 

JUSTICIARII rriNKKATJTES 

(Lat.). Justices in eyre (q. v.). 

JUSTICIABU RE 8 IDENTES (Lat.). 
Justices or judges who usually resided in 
Westminster: they were so called to dis¬ 
tinguish them from justices in eyre. Co. 
Litt. 293. 

JUSTICIARY. Another name for a 
judge. In Latin, he was caJ led.yurt tciariu*, 
and in French, jutticier. Not used. Bacon, 
Abr. Courts (A). 

JUSTICtEB (from verb justiciar e t 2d 
pen pres, subj., do you do justice to). 

In English Law. A special writ, in the 
nature of a commission, empowering a 
sheriff to hold plea in his county court of a 
cause which he could not take jurisdiction 
of without fchia writ: e. g. trespass vi et armis 
for any sum, and all personal actions above 
forty shillings. I Bum, Just. 449. So called 
from the Latin word just ides, used in the 
writ, which runs, “ prcecipimus tibi quod 
justicies A B* eto.; we command you to do 
A B right, eto. Bracton, lib. 4, tr. 6, c, 13 ; 
Kitch. 74; Fitzh. N. B. 117; 8 Bla. Com. 
3, 0. 


JUSTIFIABLE HOMICIDE. That 
which is committed with the intention to 
kill, or to do a grievous bodily injury, 
under circumstances which the law holds 
sufficient to exculpate the person who com¬ 
mits it. A judge who, in pursuance of his 
dutv, pronounces sentence of death, is not 
guilty of homicide ; for it iB evident that.as 
tne law prescribes the punishment of death 
for certain offences, it must protect those 
who are intrusted with its execution. A 
judge, therefore, who pronounces sentence 
of death, in a legal manner, on a legal in¬ 
dictment, legally brought before hitn, fora 
aapital offence committed within his juris¬ 
diction, after a lawful trial and conviction 
of the defendant, is guilty of no offence ; 1 
Hale, PI. Cr. 496. 

Magistrates, or other officers intrusted 
with the preservation of the public peace, 
are justified in committing homicide, or 
giving orders which lead to it, if the ex¬ 
cesses of a riotous assembly cannot be other¬ 
wise repressed ; 4 Bla. Com. 178, 179. So a 
homicide is justifiable, when committed by 
an officer in defending a judge of the United 
States, engaged in the discharge of hiB ju¬ 
dicial duties ; 185 U. S. 1. 

An officer intrusted with a legal warrant, 
criminal or civil, and lawfully commanded 
by a competent tribunal to execute it, will 
be justified in committing homicide, if in 
the course of advancing to discharge his 


duty he be brought into suoh perils that with¬ 
out doing so he oannot either save his life 
or discharge the duty which he is com¬ 
manded by the warrant to perform. And 
when the warrant oommanas him to put a 
oriminal to death, he is justified in obeying 
it; Cl. Cr. L. 134. See 118 N. C. 723. In 
endeavoring to make an arrest an officer 
has the right to use all the force that is 
necessary to overcome all resistance, even 
to the taking of life ; 90 Mo. 666. 

A soldier on duty is justified in commit¬ 
ting homicide, in obeaienoe to the com¬ 
mand of his officer, unless the command 
was something plainly unlawful. 

A man may be justified in kitling another 
to prevent the debauching of his wife ; 90 
Ga. 472. 

A private individual will, in many cases, 
be justi^td in commit ting homicide while 
acting in self-defence; 184 Ind. 40 ; 80 Fla. 
142 ; 97 Ala. 32; 31 Tex. Cr. R. 50. If a 
trespass on the person or property of an¬ 
other amounts to a felony, the killing of 
the trespasser will be justifiable, if neces¬ 
sary in order to prevent it; 90 Ga. 701. It 
is not true as a general proposition that one 
who is assaulted by another with a danger¬ 
ous weapon is justified in taking the life of 
the party so assaulting him; 46 La. Ann. 
14. The same circumstances that will 
justify or excuse the homicide where the 
assault is upon one’s self, will also excuse 
or justify the slayer if the killing is done in 
defence of his family or servant; 32 Fla. 
50. See 80 Ky. 440. See Defence. 

An instruction to a jury requiring a 
justification of homioide to be established 
beyond a reasonable doubt is erroneous ; G5 
Ilun 420. 

To establish a case of justifiable homi¬ 
oide it must appear that the assault upon 
the prisoner was such as would lead a rea¬ 
sonable person to believe that his life was 
in peril; 164 U. 8. 402. 

See, generally, 4 Bla. Com. 178; 1 Hale, 
PI. Cr. 490 ; 1 East, PI. Cr. 219; 1 Russ. Cr. 
588 ; 2 Wash. C. C. 515; Mass. 391 ; 1 Hawks 
210; 1 Coxe, N. J. 424 ; 5 Yerg. 459 ; 9 C. 
& P. 22; Arrest ; Homicide ; Justifica¬ 
tion. 

JUSTIFICATION. In Pleading. 

The allegation of matter of fact by the 
defendant, establishing his legal right to 
do the act complained of by the plaintiff. 

Justification admits the doing of the act charged 
as a wrong, but alleges a right to do it on the part 
of the defendant, thus denying that it Is a wrong. 
Excuse merely shows reasons why the defendant 
should not make good the Injury which the plaintiff 
has suffered from some wrong done. See Avowby. 

Trespasses. A warrant, regular ou its face, 
and issued by a court of competent juris¬ 
diction, is a complete justification to the 
officer to whom it is directed for obeying its 
command, whether it be really valid or not. 
But where the warrant is absolutely void, 
or apparently irregular in an important 
respect, or where the act done is one which 
is beyond the power conferred by the war¬ 
rant, it is no justification. See Arrest ; 
Trespass. So, too, many acts, and even 
homicide committed in self-defence , or de¬ 
fence of wife, children, or servants, are 
justifiable; Archb. Cr. P. by Pom. 681, n. ; 
see Self-Defence ; Defence ; Justifiable 
Homicide ; or in preserving the public peace; 
see Arrest ; Trespass ; or under a license, 
express or implied*; 3 Cai. 261 ; 2 Bail. 4 ; 
8 McLean 571 ; see 13 Me. 115 ; including 
entry on land to demand a debt, to remove 
chattels ; 2 W. & S. 225 ; 12 Vt. 273 ; Bee 2 
Humphr. 425; to ask lodgings 'at an inn, 
the entry in such cases being peaceful; to 
exercise an incorporeal right; 21 Pick. 272 ; 
or for public service in case of exigency, as 

E ulling down houses to stop a fire ; Year 
k 13 Hen. VIII. 18 b ; destroying the sub¬ 
urbs of a oity in time of war ; Year B. 8 
Edw. IV. 85 b; entry on land to make for¬ 
tifications or in preservation of the owner’s 
rights of property ; 14 Conn. 255 ; 4 1). & 
B. 110; 7 Dana 220 ; Wright, Ohio 833 ; 25 
Me. 458; 6 Pa. 318 ; 12 Mete. 53. 

Libel and slander may be justified in a 
civil action, in some cases, by proving 
the truth of the matter alleged, ana gener- 
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ally by showing that the defendant had a 
right upon the particular occasion either to 
write and publish the writing or to utter 
the words: as, when slanderous words are 
found in a report of a committee of con<r 
gresa, or in an indictment, or words of a 
slanderous nature are uttered in the course 
of debate in the legislature by a member, 
or at the bar by counsel when properly 
instructed by his client on the subject. 
Comyns, Dig. Pleader. See Slander. 

Matter in justification must be specially 
pleaded, ana cannot be given in evidence 
under the (general issue. See Lic&nbk. A 
plea of justification to an action for slander, 
oral or written, should state the charge 
with the same degree of certainty and pre¬ 
cision as is required in an indictment. 
The object of the plea is to give the plain¬ 
tiff, who is in truth an accused person, the 
means of knowing what are the matters 
alleged against him. It must be direct and 
explicit. It must in every respect corre¬ 
spond with, and be as extensive as the 
charge in, the declaration. 

Th* justification, however, will be com¬ 
plete if it covers the essence of the libel. 
But it must extend to every part which 
could by itself form a substantive ground 
of action. Where the slander consists in 
an imputation of crime, the plea of justi¬ 
fication must contain the same degree of 
precision as is requisite in an indictment 
for the crime, ana must be supported by 
the same proof that is required on the trial 
of such an indictment. It is a perfectly 
well-established rule that where the charge 
is general in its nature, yet the plea of 
justification must state specific instances 
of the misconduct imputed to the plaintiff- 
And, even for the purpose of avoiding pro¬ 
lixity, a plea of justification cannot make 
a general charge of criminality or miscon¬ 
duct, but must set out the specific facts in 
which the imputed offence consists, and 
with such certainty as to afford the plain¬ 
tiff an opportunity of joining issue pre¬ 
cisely upon their existence. Heard, Lib. 
& 81. § 240. See Libel. 

When established by evidence, it fur¬ 
nishes a complete bar to the action. 

In Practice. The proceeding by which 
bail establish their ability to perform the 
undertaking of the bond or recogniz¬ 
ance. 


It must take plaoe before an authorised 
magistrate ; 5 Binn. 461 ; 6 Johns. 124 ; 
13 t d. 422; and notice must, in general, be 
given by the party proposing the bail, to 
the opposite party, of the names of the 
bail and the intention to justify ; 3 Harr. 
N. J. 603. See 3 H&lst. 369. 

It is a common provision that bail must 
justify In double the amount of the recog¬ 
nizance if exceptions are taken ; 2 Hill, 3 . 
Y. 379 ; otherwise, a justification in the 
amount of the recognizance is, in general, 
sufficient. 

It must be made within a specified time, 
or the persons named cease to be bail; 1 
Cow. 54. Bee Baldw. 146. 

JU StiFIC ATORS. A kind of com¬ 
purgators, or those who, by oath, justified 
the innocence or oaths of others, as in the 
case of wages of law. 

JUSTIFYING BAIL. In Practice. 
The production of bail in court, who there 
justify themselves against the exception of 
the plaintiff. See Bail ; Justification. 

JUSTITIUM. In Civil Law. A sus¬ 
pension or intermission of the administra¬ 
tion of justice in courts ; vacation time. 
Calv. Lex. 

JUSTIZA. In Scotch Law. The 
name anciently given to a high judicial 
magistrate, or supreme judge, who was 
the ultimate interpreter of the laws, and 
possessed other high powers. 

JUSTLY. The words “ to act justly ” 
or “ do justice '* to relatives do not create 
a precatory trust; 4 Ch. Div. 236. 

JUSTS or JOUSTS. Exercises be¬ 
tween martial men and persons of honor, 
with spears, on horseback ; different from 
tournaments, which were military exer¬ 
cises between many men in troops. §4 Hen. 
VIII. c. 13. 

JUVENILE COUBTS. Courts to 
regulate the treatment, control, and cus- 
tody of dependent, neglected and delinquent 
children. This jurisdiction is, in some 
states, conferred on the county courts, in 
which case, strictly speaking, no new court 
is created, and no jurisdiction heretofore 
conferred upon the courts to try offenses is 


taken away. Additional duties are placed 
upon the county courts, and a different 
method of bringing children before the 
courts to be dealt with is provided. 60 
Okl. Cr. 495 et stq. 

The purpose of acts conferring such 
jurisdiction is generally that the care and 
custody and discipline of the child shall 
approximate, as nearly as may be, that 
which should be given by its parents, and 
that, as far as practicable, any delinquent 
child shall be treated, not as a criminal, but 
as misdirected and misguided, and needing 
aid, encouragement, help and assistance. Id., 
503. 


Commitments of children to juvenile 
institutions can be distinguished into three 
essential classes: Commitments as a punish¬ 
ment for crime, commitments where the 
proceedings are quasi criminal' and com¬ 
mitments for care and guardianship. . 


The object of detention of incorrigible 
children is not punishment, but reform and 
moral training. Proceedings under statutes 
authorizing such commitment have been 
held valid on ground that sovereign right to 
care for the education of its members belongs 
of strict right to the state, under whose 
sanction the custody or charge of the minor 
is thus transferred from the guardian, who 
declares his inability to fulfill the purposes 
of guardianship. 6 Okl. Rep. 507 ; 31 Md. 
329. 


JUXTA (Lat.). According to. 


JUXTA CONVENTIONS!*. Ac¬ 
cording to the covenant. Fleta, lib. 4, c. 16, 

ga. 


JUXTA FORMAN STATUIT. 

According to the form of the statute. 

JUX TA TENOREM SEQUSN- 
TEM. According to the tenor following. 
2 Salk. 417. A phrase used in the okl 
books when the very words themselves re¬ 
ferred to were Bet forth. Id.; 1 Ld. Raym. 
415. 


JUZGADO. In Spanish Law. The 

collective number of judges that concur in 
a decree, and more particularly the tri¬ 
bunal having a single judge. 


bar. iloz. & W. 


K. 


K. B. King’s Bench. Anderson. See 

Courts or England. 

K. C. King’s council, or counsel. 
.Anderson. 

KAIAOIXTM (Lat ). Kayage or wharf¬ 
age- 


TATTT In Bootoh Law. A payment 
of fowls, etc., reserved in a lease. It is de¬ 
rived from cantim, a word used in ancient 
grants to signify fowls or animals deliver¬ 
able by the vassal to his superior as part of 
the reddendum. Erekine, Inst. 11.10. 32; 
2 Ross, Lect. 236, 405. 

KALENDS. Rural chapters or con¬ 
ventions of the rural deans and parochial 
clergy, formerly held on the calends of 
every month. Kenn. Paroch. Antiq. 604. 

KALENDARIUM. In Civil Law. 
A book containing a list of such capital 
sums as were lent out at interest. Sohm, 
Rom. L. 305. 


KANSAS. The name of one of the 
states of the United States of America. 


Tbe state was carved out of a portion of the 
I j^iiaiana purchase, and a small portion of the ter¬ 
ritory ceded to the United States by Texas. 

The territory of Kansas was organized by an act 
rf congress, dated May 30 18M_ 

The constitution was adopted at yandotte July 
ft 1USQ, sad Kansas was admitted into the Union as 
estate, by an act of the congress, approved, Jan¬ 
uary <0, 1831. - . 

Under the constitution, the powers of the state 
government are' divided into three departments, 
▼lx.: executive. Legislative, and judicial. 


“ The body of the laws of England as 
they existed in the fourth year of the reign 
of James I. (1607) constitutes the common 
law of this state." 9 Kan. 252. 


KAVTL. In Scotch Law. A lot. 
Originally the stick or rune-staff used in 
casting lots. Written also oavel. See 
Ersk. Prin. 230 ; Cent. Diet, 


KEELAGE. The right of demanding 
money for the bottom of ships resting in a 
port or harbor. The money so paid is also 
called keelage. 

KEELS. This word is applied, in Eng¬ 
land, to vessels employed in the carriage of 
coals. Jacob, Law Diet. 


KEEP. To heed ; observe ; regard ; at¬ 
tend to. 

Neither a single act of play at a gaming¬ 
table, called a sweat cloth, at the races, nor 
even a single day’s use of it on the race- 
field, is a keeping of a common gaming¬ 
table. with in the Penitentiary Act for the 
District of Columbia; 4 (Jr. C. C. 659. 
When it is said that a certain man keeps a 
woman, the popular inference is. that the 
relation is one which involves illicit inter¬ 
course ; 36 Ala. 717. See 3 Allen 101; 52 
N. H. 368. To keep a street in safe condi¬ 
tion, means to have it so; to make and re¬ 
make it so ; 76 Ga. 585. To keep premises 
in repair is to have them at all times in 
that condition ; 1 B. & Aid. 585. 

Keep dawn interest. To pay interest 
periodically as it becomes due, but the 
phrase does not extend to the payment of 
all arrears of interest which may have be¬ 
come due on any security from the time 
when tbe instrument was executed. 4 El. 
& Bl. 211. 


KEEPER. To warrant the conviction 
of one as the keeper of a common gaming 
house, he need not be the proprietor oi 
lessee; it Is sufficient if ho has the general 
superintendence. 07 3 0. 587. 


KEEPER OP A FERRY. In ih<* 


Act of 1820 means, not the ferryman, but 
a grantee, leasee, or other person having a 
beneficial interest in, and control over, the 
ferry. 8 Dana (Ky.) 159. 

KEEP ER OF THE FOREST (called, 
also, the chief warden of the forest). An 
officer who had the principal government 
over all officers within the forest, and 
warned them to appear at the court of 
justice-seat on a summons from the lord 
chief-justice in eyre- Manw. For. Law, 

K rt 1, p. 156; Jacob, Law Diet. See FOREST 
.w. 

KEEPER OF THE GREAT BEAL 

(lord keeper of the great seal). A judicial 
officer who is by virtue of his office a 
lord, and a member of the privy council. 
Through his hands pass all charters, com¬ 
missions, and grants of the crown, to be 
sealed with the great seal , which is under 
hiB keeping. The office was consolidated 
with that of lord chancellor by 5 Eliz. c. 18 ; 
and the lord chancellor is appointed by 
delivery of the great seal, and taking oath ; 
Co. 4th Inst. 87 ; 1 Hale, PI. Cr. 171,174 ; 3 
Bla. Com. 47. See Cancellarius ; Chan¬ 
cellor. 

KEEPER OF THE KING’S CON¬ 
SCIENCE. The lord chancellor—form¬ 
erly art ecclesiastic. Anderson. 

KEEPER OF THE PRIVY BEAL. 

The officer through whose hands go all 
charters, pardons, etc., signed by the king 
before going to the great seal, and some 
which do not go there at all. He is of the 
privy council virtute ojjicii. He was first 
called clerk of the privy seal, then guard¬ 
ian, then lord privy seal, whioh is his pres¬ 
ent designation. 12 Ric. II. c. 13; not. 
Pari. 11 Hen. IV. ; Stat. 34 Hen. VIII. c. 4 ; 
4 Inst. 55; 2 Bla. Com. 347. 

KEEPING. In an insurance policy a 
clause prohibiting the keeping or having 
benzine in insured premises, was held to 
be intended to prevent the permanent and 
habitual storage of the prohibited articles, 
and that taking it on the premises for the 
purpose of cleaning machinery was not 
within the prohibition ; 92 Pa. 15. 

KEEPING BOOKS. Preserving an 
intelligent record of a merchant’s or trades¬ 
man’s affairs with 6uch reasonable accuracy 
and care as may properly be expected from 
a man in that business. An intentional 
omission, or repeated omissions, e v incing 
gross carelessness will vitiate; an acci¬ 
dental failure to make a proper entry will 
not; 16 Bankx. Reg. 152. 

KEEPING HOUSE. In English 
Law. As an act of bankruptcy, it is wnen a 
man absents himself from his place of busi¬ 
ness and retires to his private residence, so 
as to evade the importunity of creditors. 
The usual evidence of “ keeping house” is 
denial to a creditor who has called for 
money. Robson, Bkcy.; 6 Bing. 363. 

KEEPING OPEN. A statute pro¬ 
hibiting shops to be kept open on Sunday 
is violated where one allows general access 
to his shop for purposes of traffic, though 
the outer entrances are closed. 11 Gray 
308 ; 16 Mich. 472. 

KEEPING PEACE. See Surety 
of the Peace. 

KEEPING TERM. In English 
Law. A duty performed by students of 
law, consisting in eating a sufficient num¬ 
ber of dinners in hall to make the term 
count for the purpose of being called to the 


KEEPING A TIPPLING HOUSE. 

“Keeping a tippling house" imports an 
unlawful selling of spirituous liquors by 
retail, without license. 5 Bush (Ky.) 312. 

KELP - SHORE. The land between 
high and low water mark. Stroud. Jud. 
Diet. 

But when the conveyance, “with the 
kelp-shore ” by the metee and bounds 
given, manifestly excluded the land be¬ 
tween high and low water mark, it was 
held to be excluded, and parol proof could 
not be received of the intention to include 
it; 10 Ir.C. L. 150. 

KENILWORTH, DICTUM OF. An 
award made by Henry III. and parliament 
in 1266 for the pacification of the kingdom. 

This is printed (under this title) in the 
Statutes of the Realm as 51 and 52 Hen. 3. 
In the Statutes at Large (vol. 9, App., p. 1), 
it is printed simply as the Dictum ae Kenil 
worth. It was not in fact a statute : it was 
merely a declaration of the terms arranged 
between Edward I. (then Prince Edward) 
and the barons who had been on the side 
of Simon de Montfort. Byrne. 

KENNING TO THE TERCE. In 
Scotch Law. The ascertainment by a 
sheriff of the just proportion of the hus¬ 
band’s lands which Delongs to the widow 
in virtue of her terce or third. An assign¬ 
ment of dowser by sheriff. Erskine, Inst. 
11. 9. 50; Bell, Diet. 

KENO OR FARO BANK. A “keno 

or faro bank" is the implement of a profes¬ 
sional gambler. 13 S. W. 108. 

KENTLEDGE or KENTLEDGE. 
The permanent ballast of a ship. Ab. 
Sh. 6. 

KENTUCKY. The name of one of the 
states of the United States of America. 

This state was formerly a part of Virginia, which 
by an act of its legislature, passed December 18, 
1789, consented that the district of Kentucky within 
the jurisdiction of tbe said commonwealth, and ac¬ 
cording to its actual boundaries at the time of pass¬ 
ing the act aforesaid, should be formed into a new 
state. By the act of congress of February, 1791, 1 
Story. Laws 168, congress consented that, after the 
first day of June, 1792, the district of Kentucky 
should oe formed into a new state, separate from 
and independent of the commonwealth of Virginia. 
And by tne second section it Is enacted, that upon 
the aforesaid first day of June, 1792, the said new 
state, by the name and style of the state of Ken¬ 
tucky, shall be received and admitted Into this 
Union, as a new and entire member of the United 
States of America. 

KEPT. In § 21 of the National Pro¬ 
hibition Act, denouncing ss a nuisance, 
“any room, house, building, ... or place 
where intoxicating liquor is manufactured, 
sold, kept," etc., the word “kept" means 
kept for sale or barter or other commercial 
purposes. 254 U. S. 92. 

KEROSENE. A rook or earth oil. 
69 N. Y. 26 ; 80 Wis. 534. 

It is, in a commercial sense, a refined 
coal or earth oil, and is emhraced within 
those terms as used in an insurance policy. 
81 N. Y. 872. 

It is not petroleum, but made from the 
latter by a process of a distillation and re¬ 
finement ; 69 N. Y. 26; 81 id. 273. 

A court will cot take judicial notice that 
kerosene is an “ inflammable fluid ” within 
the meaning of an insurance policy, it must 
be proved as a fact; 46 N. Y. 421 ; nor 
that it comes under the words “ burning 
fluid ” ; 24 Hun 565. See 30 Wis. 534. 

It is a question for the jury whether 
kerosene is a burning fluid or chemical oil; 
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93 Pol 15; or a dru^; 53 Vt 418; where 
the court, after quoting Webster's defini¬ 
tion of a drug, as '‘any mineral substance 
used In chemical operations," declined to 
say as matter of law that benzine is not 
included in that term. See Bisks and 
Perils; Oil. 

KEY. An instrument made for shut¬ 
ting and opening a lock. 

Tlie keys of a house are considered as real 
estate, and desoend to the heir with the 
inheritance; Mitch. R. P. 21 ; 11 Co. 50 b ; 
80 E. L. & Eq. 598 ; but although they fol¬ 
low the inheritance, £hey are not fixtures, 
so far as that the taking of them is not 
larceny ; 5 BLackf. 417 ; 5 Taunt. 518. 

When the keys of a warehouse are deliv¬ 
ered to a purchaser of goods locked up 
there, with a view of effecting a delivery 
of such goods, the delivery is complete. 
The doctrine of the civil law is the same; 
Dig. 41. 1. 9. 8; 18. 1. 74; Beni. Sales, 8th 
Am. ed. § 1043; 1 East 192; 3 Term 484. 
See Donatio Mortis Causa ; Gift. 

Keys are implements of housebreaking 
within statute 14 & 15 Viet. c. 19, § 1; for, 
though commonly used for lawful purposes 
they are capable of being employed for 
purposes of housebreaking; and it is a 

? iuestion for the jury whether the person 
bund in possession of them by night had 
them witnout lawful excuse, with the in¬ 
tention of using them as implements of 
housebreaking; 3 C. & K. 250.; 2 Den. Cr. 
Cas. 472; and the statute was held to in¬ 
clude skeleton, or any other kind of key 
used for purposes of housebreaking; id. 
Entering by a key left in the door locked 
on the outside is not housebreaking; 1 
Swint. Jus. Cas. 433. See Burglary. 

KEY OB QUAY. "Key" or "quay” 
is defined to be a wharf to land or ship goods 
or wares at. 8 B. Mon. (Ky.) 253. 

KEY AGE. A toll paid for loading and 
unloading merchandise at a quay or wharf. 

KEYS. The twenty-four chief com¬ 
moners in the Isle of Man who form the 
local legislature. 1 Steph. Com., 11th ed. 
100 . 

KZLDEL or KIDDLE. An open weir 
whereby fish are caught. 2 Inst. 38. 

" Weirs (kidelli or gurgites) were the 
means usual in ancient times for appro¬ 
priating and enjoying several fisheries in 
tidal waters." Lord Selbome, L. C., in 8 
App. Cas. 144. 

KID NAPPING. The forcible abduc¬ 
tion or stealing away of a man, woman, or 
child from their own country and sending 
them into another. 4 Bla. Com. 219. At 
common law it is a misdemeanor ; Comb. 
10 . 

There is no wide difference in meaning 
between kidnapping, false imprisonment, 
and abduction. The better view seems to 
be that kidnapping is a false imprisonment, 
which it always includes, aggravated by 
the carrying of the person to some other 
place ; Archb. Cr. P. by Pom. 984 ; 2 Bish. 
Cr. L. § 750. See 85 Cal. 309. It has been 
held that transportation to a foreign coun¬ 
try is not necessary, though this conflicts 
with Blackstone’s definition, supra ; 8 N. 
H. 550. See 1 East, P. C. 429. The con¬ 
sent of a mature person of sound mind 
prevents any act from being kidnapping ; 
otherwise as to a young child ; a cliild of 
nine years has been held too young to render 
his consent available as a defence ; Cl. Cr. 
L. 221 ; 41 N. H. 53 ; 5 Allen 518; Thach. 
Cr. Cas. 488; 74 Oa. 191 ; 17 Blatchf. 423; 
but a female fourteen years of age is not kid¬ 
napped. if taken away with her consent for 
the purpose of marriage, and she actually 
marries ; 91 Ga. 763 ; so, going away by 
previous arrangement with an unmarried 
woman who, becoming intoxicated, re¬ 
mained for some days, in illicit intercourse, 
and was then brought back at her request, 
was not kidnapping ; 85 N. E. Rep. 
(Ind.) 1023. Physical foroe need not be 
applied, threats will sufiQce ; 8 Allen 09 ; 
or fraudulently acquiring consent ; 109 N. 
Y. 228 ; 88 id. 192. The crime may be ef¬ 


fected by means of menaces ; 20 Ill. 815 ; 
or by getting a man drunk ; 25 N. Y. 878. 
Where the custody of a child is assigned 
to one of two divorced parents, and the 
other, or a third person employed for the 
purpose, carries ft off, it is kidnapping ; 
41 N. H. 58 ; 5 Allen 518. It was held that 
within the meaning of the statute against 
kidnapping, any place where a child has a 
right to be is its residence; Wallace v. 
State, 47 N. E. Rep. (Ind.) 13. In this case 
two children who were acrobats had been 
sent away from homo for the purpose of 
giving exhibitions to raise money with 
whion to relieve the necessities of the 
family. While absent from their parents 
they were decoyed away by defendant, 
who was indicted for kidnapping under 
the Indiana statute. The court held that 
they had not acquired a permanent resi¬ 
dence, but they were at a place they had a 
right to be—to which they had been sent 
by their parents, engaged in the business 
for which they had been sent. "The 
purpose of the statute here under con¬ 
sideration certainly was not that a child 
might be kidnapped at its father's house, 
but not if it were on a visit at a friend’s in 
a near or distant city. The evident pur¬ 
pose was rather to provide against the 
kidnapping of a person from any place 
where he has a rignt to be, whether that 
be the place of his ‘temporary sojourn or 
permanent domicile.’ A child may be 
kidnapped, not only from its domicile or 
the home of its parents, but likewise from 
a neighbor’s house, from church, or school, 
or hotel, from a hall of public entertain¬ 
ment, or, in fact, from any place where it 
has a right to be; and it is in that sense 
that the word ‘residence* is here used.’’ 
17 N. Y. L. J. 842. 

One who takes his child of tender years 
out of the state, with its consent and with 
the consent of the mother to whom its cus¬ 
tody has been awarded in divorce proceed¬ 
ings, to prevent its presence at a criminal 
trial in which it haa been subpoenaed as a 
witness, is not guilty of kidnapping ; 44 
Pac. Rep. (Wyo.) 51. New York, Illinois, 
and other states have passed statutes on 
kidnapping. See Abduction ; 1 Russ. Cr. 
962 ; 3 Tex. 282 ; 12 Mete. 56; 2 Park. Cr. 
Ca. 590 ; 47 Hun 308 ; 146 Pa. 24. Where 
defendant procured an adjudication that 
the person alleged to have been kidnapped 
was insane, and, without using force, pub¬ 
licly conveyed her to a lunatic asylum, 
though ehe was not insane at the time, he 
was not guilty of the offence of kidnapping; 
139 N. Y. 87. 

The indictment must be found in the 
county in which the person was seized 
and not in one through which he was car¬ 
ried ; 3 Harring. 538. 

It has been held, however, that the 
carrying away is not essential ; 8 N. H. 
550. The crime includes a false imprison¬ 
ment ; 2 Bish. Cr. Law £ 671. See 1 Russ. 
Cr. 716 ; 2 Harr. Del. 538 ; 3 Tex. 282; 12 
Mete. 56; Abduction. 

It has been held that in order to rescue a 
kidnapped person his friends may use such 
force as will be necessary, and that where 
there is an attack upon the rescuers, a kill¬ 
ing of the kidnapper in self-defence is excus¬ 
able homicide ; 25 S. W. Rep. (Ky.) 830. 

Kidnapping Act , 1872. The stat. 35 & 
86 Viet, c- 19, for the prevention and pun¬ 
ishment of criminal outrages upon natives 
of the islands of the Pacific Ocean. 
Amended by the 38 & 89 Viet. c. 51. 

KILDERKIN. A measure of capacity, j 
equal to eighteen gallons. 

KTLIi (Dutch). Originally the bed of a 
river or creek, and by relation used to¬ 
rn ean the stream itself. It is so used in 
Delaware and New York, but has been said 
to have no distinct legal signification. 

1 N. Y. 90. 

An Irish word, signifying a church or 
cemetery, which is used as a prefix to the 
names of many places in Ireland. R. & L. 
Diet.; Ency. Lond. 

KILL (v.) To deprive of life. It is 
appropriate to express privation of life of 


nny and all beings ; if taking human life, 
distinctively, is intended, homicide (q. r ) 
m the appropriate technical word. Abbott. 

KIN. Legal relationship ; properly re¬ 
lations by blood, but often including those 
by marriage. It has been held to include 
a son-in-law under a statute disqualifying 
a justice of the peace, in cases to which his 
kin were parties; 10 Wis. 635 ; and a sec¬ 
ond cousin, of a mother under a statute 
disqualifying jurors in cases where per¬ 
sons of kin were parties ; 74 Mo. 271. See 
Next of Kin. 

KIND. The agreement that a collect¬ 
or of taxes was to receive his commission 
" in kind" means the same kind of funds 
in which the tax is collected ; 51 Ark. 213. 

Another kind quoted is not synonymous 
with another quality quoted ; 3 Q. B. D. 

341. In this case the reference was to seed. 

As to loans of property to be repaid " in 
kind," see In Kind; Loan for Consump¬ 
tion. 

KINDES KINDER. "Kindes kind¬ 
er” is a German idiom corresponding with 
our words "children's children. ’ 152 Kv 

731, 154 S. W. 11. 

KINDRED. Relations by blood. 2 
Jarm. Wills 643; 62 Ga. 144 ; quoting 2 
Wms. Ex. 815. It is in some cases, how¬ 
ever, used to include relations in law, as 
children by adoption in a statute ; 85 Ky. 
671 ; but not a grandson adopted as a son, 
so as to make kindred include the adopt¬ 
ing parent; 148 Mass. 619. It was held 
that as the word kindred in the statute of 
descents means lawful kindred, that term 
did not include the mother of a bastard, 
when the right accrued prior to the act 
enabling illegitimate children to inherit ; 
38 Me. 153. See 100 Ind. 280 ; 50 la. 532; 
129 id.- 243; 144 Ill. 40. See Bastard; 
Descent and Distribution. 

Nature has divided the kindred of every 
one into three principal classes. 1. His 
children, and their descendants. 2. His 
father, mother, and other ascendants. 3. 
His collateral relations ; which include, in 
the first place, his brothers and sisters, and 
their descendants ; and, secondly, his 
uncles, cousins, and other relations of 
either sex, who have not descended from a 
brother or sister of the deceased. All kin¬ 
dred, then, are descendants, ascendants, 
or collaterals. A husband or wife of the 
deceased, therefore, is not his or her kin¬ 
dred ; 14 Ves. 372. See Wood. Inst. 50; 
Ayliffe, Parerg. 425; Dane, Abr. ; Toul- 
lier, Ex. 382, 2 Sharsw. Bla. Com. 516, 
n. ; Pothier, Des Successions , c. 1, art. 3. 

KING. The chief magistrate of a king¬ 
dom, vested usually with the executive 
power. See Regnal ; Sovereign. 

KING CAN DO NO WRONG. 

This maxim means that the king is not 
responsible legally for aught he may please 
to ao, or for any omission. Aust. Jur. sect. 
VI. It does not mean that everything done 
by the government is just and lawful, but. 
that whatever is exceptionable in the con¬ 
duct of public affairs is not to be imputed 
to the king; 2 Steph. Com., 11th. ed. 486 ; 
Moz. & W. 

This maxim has no place in the system 
of constitutional law of the United States, 
as applicable either to the government or 
any of its officers, or of the several states 
or any of their officers ; 101 U. S. 843. Our 
government is not liable for the wrongful 
and unauthorized acts of its officers, how¬ 
ever high their place, and though done un¬ 
der a mistaken zeal for the publio good; 
21 Alb. L. J. 897 ; 2 Wall. 501 ; 7 id. 122; 8 
id. 269. See, generally, 114 U. S. 290. • 

KING’S BENCH. See Court of 
King’s Bench. 

KING’S CHAMBERS. Those por¬ 
tions of the sens, adjacent to the roasts of 
Great Britain, which are inclosed within 
headlands so as to be cut off from the open 
sea by imaginary straight lines drawn from 
one promontory to another. They appear to 
have always formed part of the territorial 
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KNOWINGLY 


waters of the Crown. By me 

KING'S or QUEEN'S COUNSEL. 
Barriatere or serjeants who have been culled 
within the Ivor and selected to be the king's 
counsel. They answer in some measure to 
the advocoti or advocates of the 

revenue, among the Romans. They must 
not be employed against the crown without 
special leave, which was. however, always 
granted, at a cost of about nine pounds ; 3 
Sharsw. Bla, Com. 27, note. 

KING'S EVIDENCE. An accom¬ 
plice in a felony, who, on an imulied prom¬ 
ise of pardon if he fully and fairly discloses 
the truth, is admitted as evidence for the 
crown against his accomplices. 1 Phill. 
Ev. 81. A jury may, if they please, con¬ 
vict on the unsupi>orted testimony of an 
accomplice ; Tayl. fcv, $30 ; 4 Steph. Com. 
SOS. On giving a full and fair confession 
of truth, the accomplice has a strong claim 
to a recommendation to mercy. He can¬ 
not be admitted to testify as king's evi¬ 
dence after judgment against him ; 2 Russ. 
Cr. 956. In the United States, this is 
known, os state's evidence. See Accom¬ 
plice. 

KING'S PEACE. See Conservator 
op the Peace ; Peace. 

KING'S PEOCTOE. Sec Queen s 
Proctor. 

KING'S SILVER. A fine or pay¬ 
ment due to the king for leave to agree in 
order to levy a fine (Jinalis concordia). 2 
Bla. Com. 350; Dv.320.pl. 19; 1 Leon. 249, 
250 ; 2 id. 50, 179/233, 234 ; 5 Co. 39. 

KING'S WIDOW. A widow of the 
king’s principal tenant, who was obliged 
to tAke oath in chancery not to marry 
without the king’s consent. Whart. Lex. 

KINGDOM. A country where an 
officer called a king exercises the powers of 
government, whether the same be absolute 
or limited. Wolff. Inst. Nat. S994. Id 
some kingdoms, the executive officer may 
be a woman, who is called a queen. 

EXNSBOTE (from Arm, and bote , a 
composition). In Saxon Law. A com¬ 
position for killing a kinsman. Anc. Laws 
& Inst, of Eng. Index, Bote . 

KINSMAN. A man of the same race 
or family ; one related by blood. Webeter. 

KIRBY'S QUEST. An ancient 
record remaining with the remembrancer of 
the English exchequer ; so called from be¬ 
ing the inquest of John de Kirby, treasurer 
to Edward I. 

KISSING THE BOOK. A ceremony 
used in taking the corporal oath, the ob¬ 
ject being, as the canonists say, to denote 
the assent of the witness to the oath in the 
form it is imposed. The witness kisses 
either the whole Bible, or some portion of 
it; or a cross in some countries. See the 
ceremony explained in Oughton’s Ordo. tit. 
lux.; Consitt. on Court*, part 3, sect. 1, § 
3; Junkin, Oath 173, 180 ; 2 Pothier, Obi., 
Evans ed. 234. In Pennsylvania, by act of 
1395. the witness places his right hand on 
the Bible, but does not kiss it. 

KLEPTOMANIA. Insanity in the 
form of an irresistible propensity to steal. 
Wharton. Sea 10 Tex. Cr. App. 520. A 
form of insanity which is said to manifest 
itself by a propensity to acta of theft; 
Tayl. Med, Jur., Bell’s ed. 766. It is said 
to be often shown in cases of women, labor¬ 
ing under their peculiar diseases or of those 
far advanced in pregnancy. There have 
been instances of well-educated persons 
who have taken articles of no value and 
without apparent motive. If it appears 
that the accused was incompetent to know 
that the act was wrong, the facts may es¬ 
tablish a plea of insanity; id.. quoting 
Tindal, C. J. 

A sharp distinction is made between 
kleptomania and the tendency to steal ho 
commonly observed in the well defined 
forms of insanity; the former is a defec¬ 


tive mental characteristic approaching the 
confines of insanity on one subject alone, 
while the individual, on all other subjects, 
is perfectly sane. It differs from shoplift¬ 
ing in that the shoplifter steals for a pur¬ 
pose, and only thone articles which are of 
value, while the kleptomaniao takes goods 
of any description, often of no use to her¬ 
self and with no motive for their poeses- 
sion ; 4 Am. L*wy. 533. 

In determining the responsibility ofsuch 
persons for their acts, the principal sub¬ 
jects to be considered ate the absence of 
any real motive, the knowledge of previous 
acts of a similar character, the history of 
hereditary taint, and the presence of a 
neurotic condition ; 3 Witth. & Beck. Med. 
Jur. 279. 

Kleptomania is regarded as similar to 
homicidal insanity; 18 Tex. App. 287; 10 
id. 520; 1 Bish. N. Cr. L. £ 388; and it has 
been held a valid defence : 18 Tex. App. 
287 ; but " hen it was rejected aa a defence, 
the court would not disturb the verdict; 9 
Co. Ct. Rep. Pa, 104. 

As to irresistible impulse qs a defence in 
criminal cases, see Insanity. 

In an English case, tried in 1875, aclergy- 
man charged with stealing, had taken 
goods when the shopkeeper's back was 
turned and concealed them in his pocket. 
He at first denied taking them, tnen of¬ 
fered to pay for them and then attempted 
to leave. At the trial there was medical 
evidence that he had suffered from brain 
disease, and had been quite deranged at 
times. The opinion or medical experts 
was that the accused did not know the na¬ 
ture or quality of the act he had committed, 
at the time he had committed it, and he 
was acquitted. Tayl. Med. Jur., Bell’s ed. 
767. 

KNAGREE. ‘*A person whose trade 
or business it is to kill any cattle not killed 
for the purpose of being used as butchers 
meat” (Protection of Animals Act, 1911, s. 
15 e). ” 'Cattle’ includes any horse, ass, 

mule, bull, 9heep, goat or pig” (ib ). 

No knacker’s yard ean be established anew 
in the metropolis since 31st December. 1891, 
without the consent of the county council, 
and every knacker's yard must have an 
annual license from the county council. 
Outside the metropolis, knackers arc licensed 
annually by the district councils. No one 
licensed as * knacker can be a horse dealer 
while so licensed. Every knacker must 
observe the conditions set out in the First 
Schedule to the Protection of Animals Act, 
1911 s. 5. Byrne. 

KNAVE. A false, dishonest, or deceit¬ 
ful person. This signification of the word 
has arisen by a long perversion of its orig¬ 
inal meaning, which was merely servant 
or attendant. 

To call a man a knave has been held to 
be actionable ; 1 Rolle, Abr. 52; 1 Freem. 
277 ; 5 Pick. 244. 

KNAVE8HIP. In Scotch Law. A 
certain quantity of grain or meal to which 
the servant of the mill was entitled As of 
right. See Sequel. 

KNEEL. To bend the knees in wor¬ 
ship without resting on them is to kneel. 
36 L. J. Ecc. 10. 

KNIGHT. In English Law. The 
next personal dignity after the nobility. 

In the administration of royal justice, 
much of the work was formerly done by the 
knights ; as for the more solemn, ancient, 
and decisive processes. Toswearto a ques¬ 
tion of possession, free and lawful men 
were required, but to give the final and 
conclusive verdict about a matter of right, 
knights were necessary. In administra¬ 
tive law, therefore, knights were liable to 
special burdens, but in no other respect did 
he differ from the mere free man ; 1 Poll. 
& Maitl. 394. Of knights there are several 
orders and degrees. The first in rank are 
knights of the Garter,instituted by Eklward 
III. in 1344 ; next follows, a knight ban¬ 
neret ; then come knights of the Bath in¬ 
stituted by Henry IV., and revived by 
George I. ; and they were so called from a 


custom of bathing the night before their 
creation. The last order are knights bachel¬ 
ors, who. though the lowest, are yet the 
most ancient, order of knighthood ; for we 
find that King Alfred conferred this order 
upon his son Athelstan. 1 Bla. Com. 403. 
These are sometimes called knights of the 
chamber, being such as nre made in time 
of peace, and so called because knighted in 
the king's chamber, ami not in the field. 
Co. 2d Inst. 066. Knights were called 
eqnites, because they always served on 
horseback; aurati , from the gilt spurs thev 
wore; and milites, because they formed 
the royal army, in virtue of their feudal 
tenures. 

KNIGHT - MARSHAL. See Mar- 

SHALSEA. 

In Old English Law. An officer of the 
king’s house having jurisdiction and tog- 
nizance of transgressions within the king's 
house, and in the neighborhood thereof ; 
also of contracts made within the house to 
which members of the household wore a 
party. Jacob. See Court of Marshal- 
sea. 

KNIGHT'S FEE was anciently so 
much of an inheritance in land as was suf¬ 
ficient to maintain a knight; and every 
man j>ossessed of such an estate was 
obliged to be knighted, and attend the king 
in his wars, or pay a pecuniary sum in lieu 
thereof, called escuage. In the time of 
Henry II. the estate was estimated at 
twenty pounds a year : but Lord Coke, in 
his time, states it to be an estate of six 
hundred and eighty acres. Co. Litt. 69 a. 
See 1 Poll. & Maitl. 232. 

KNIGHT'S SERVICE. Upon the 
Norman conquest, all the lands in England 
were divided into knight’s fees, in number 
above sixty thousand; and for every 
knight’s fee, a knight was bound to attend 
tlie King in his wars forty days in a year, 
in which space of time a campaign was gen¬ 
erally finished. If a man only held half a 
knight's fee, he was only bound to attend 
twenty days; and so in proportion. But 
this personal service, in process of time, 
grew into pecuniary commutations, or aids ; 
until at last, with the military part of the 
feudal system, it was abolished at the res¬ 
toration, by the statute of 12 Car. II. c. 24. 

1 Bla. Com. 410; 2 id. 62; Will. Real Pr. 
144 ; 1 Poll. & Maitl. 230. 

A species of feudal tenure, which differed 
very slightly from a pure and perfect feud, 
being entirely of a military nature ; and it 
was the first, most universal, and most 
honorable of the feudal tenures. To make 
a tenure by knight-service, a determinate 
quantity of land was necessary, which was 
called a knight’s fee (q. v.) (Jeodum militairt). 
the measure of which was estimated at 
twelve plough-lands. Abbott ; Spelm. 219; 

2 Co. Inst. 596. 

KNOCKED DOWN. A phrase used 
with reference to an auction, when the 
auctioneer by the fall of his hammer, or by 
any other audible or visible announcement, 
signifies to the bidder that he is entitled 
to the property on paying the amount of 
his bid. according to the terms of the sale. 
7 Hill 439. 

KNOW ALL MEN BY THESE 
PRESENTS. See Presents. 

KNOW. To have knowledge ; to pos¬ 
sess information, instruction, or wisdom. 
100 Mo. 133. 

“ It may fairly be assumed that one who 
has reason to believe a fact exists, knows 
it exists. Certainly if he be a reasonable 
being.” Strong, J., in 101 U. S. 557. 

KNOWINGLY. In a statute imposing 
a penalty upon any one who shall knowingly 
sell, supply, etc., actual personal knowl¬ 
edge. 4 Lana. 17. In an indictment, a 
charge that one wilfully testified falsely, 
includes the assertion that he knowingly 
so testified ; 51 N. W. Rep. (Minn.) 474. 
The word “ knowingly,” or "well know¬ 
ing,” will supply the place of a positive 
averment, in an indictment or declaration, 
that the defendant knew the facts subse¬ 
quently stated ; if notice or knowledge be 
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unnecessarily stated, the allegation may 
be rejected as surplusage. See Corny ns, 
Dig. Indictment (tx 6); 2 Ouch. 577 ; 2 Stra. 
904 ; 2 East 452 ; 1 Chitty, PL 867. 

KNOWJoKDGE. Information as to a 
fact. 

The act of knowing : clear perception of 
the truth; firm belief; information. Knowl¬ 
edge “is not confined to what we have 
personally observed or to what we have 
evolved by our own cognitive faculties.” 
106 Mo. 135. Where in a charge in a 
homicide case the court used the expression 
“knowledge to explain,” circumstances 
proven “ tending to show that the defend¬ 
ant was connected with the homicide,” it 
was held to be synonymous with “ ability 
to explain ” ; 28 Fla. 511. 

“ Knowledge : : s information and infor¬ 
mation knowledge.” 1 Heming, 1; 5Esp. 58. 

“ Absolute knowledge can be had of but 
few things.” 8 Allen, 35. 

“In a legal sense it may be classified as 
positive and imputed—imputed, when the 
means of knowledge exist, known and ac¬ 
cessible to tne party, ana capable of commu¬ 
nicating positive information. When there 
is knowledge, notice, as legally and tech¬ 
nically understood, becomes immaterial. 
It is only material when, in the absence of 
knowledge, it produces the same results. 
However olosely actual notice may, in 
many instances, approximate knowledge 
and constructive notice may be its equiva¬ 
lent in effect, there may be actual notice 
without knowledge; and when construc¬ 


tive notice is made the test to determine 
priorities of right, it may fall far short of 
Knowledge and be sufficient.” 81 Ala. 145. 

Many acts are perfectly innocent when 
the party performing them is not aware of 
certain circumstances attending them ; for 
example, a man may pass a counterfeit 
note, and be guiltless, if he did not know 
it was so; he may receive stolen goods, if 
he were not aware of the fact that they 
were stolen. In these and the like cases 
it is the guilty knowledge which makes the 
crime. 

Such guilty knowledge is made by the 
statute a constituent part of the offence; 
and therefore it must be averred and 
proved as such. But it is in general true, 
and may be considered as a rule Almost 
necessary to the restraint and punishment 
of crimes, that when a man does that 
which by the common law or by statute is 
unlawful, and in pursuing his criminal 
purpose does that which constitutes 
another and different offence, he shall be 
held responsible for all the legal conse¬ 
quences of such criminal act. When a 
man, without justifiable cause, intends to 
wound or maim another, and in doing it 
kills him, it is murder, though he had no 
intention to take life. It is true that in 
the commission of all crimes a guilty pur¬ 
pose, a criminal will and motive, are im¬ 
plied But, in general, such bad motive 
or criminal will and purpose, that disposi¬ 
tion of mind and heart which is designated 
by the generic and significant term 
44 malice,” is implied from the criminal act 


itself. But if a man does an act, which 
would be otherwise criminal, through mis¬ 
take or accident, or by force or the com¬ 
pulsion of others, in which his own will 
and mind do not instigate him to the act 
or concur in it, it is matter of defence, to 
be averred and proved on his part, if it 
does not arise out of the circumstances of 
the case adduced on the part of the pros¬ 
ecution. Per Shaw, C, J., in 2 Mete. Mass. 
192. Thus, it is not necessary, in an indict¬ 
ment against an unmarried man for adul¬ 
tery with a married woman, to aver that 
he knew, at the time when the offence was 
committed, that she was a married woman ; 
nor is it neoessary to prove such knowledge 
at the trial; 2 Metq, Mass. 190. See, as to 
the proof of guilty knowledge, 1 B. A H. 
Lead. Cr. Cas. 185-191. See Intention; 
Ignorance of Law. As to the doctrine of 
imputed knowledge , see Notice. 

The statement that one has "no knowledge 
or information" is equivalent to saying that 
one has no sufficient knowledge or informa¬ 
tion to form a belief, 8 S. W, 870. 

See Actual Knowt v.nr.E ; No KnowIt- 
edoe or Information;Fair Knowledge. 

KNOWN HEIRS. In a statute re¬ 
lating to the sale of property of unknown 
heirs, it has been held to mean those per¬ 
sons who are known, and whose right to 
inherit, or the extent of whose right, t( 
inherit, is dependent on the non-existence 
of other persons nearer or as near as the an¬ 
cestor in the line of descent. 65. Him 175. 
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I» The twelfth letter of the alphabet 
• * numeral it tends for 50. In 


tfifl money the smell l ts the sign 

tor pounds. It is ftlso an abbreviation for 
Jshar (book), law, lord. L. ft. means Lomg 
QmvUo, which U the designation of one of 
tee parte of the Tear Books. 


The Star chamber. 


DXS S8THLLB8. 

See Court or Stab 


LABBB REATJB, or V1TIUM 
H*AT. < g | in the law of Scotland, is an in¬ 
herent vice or defect in the title by whioh 
anything has been acquired, whioh affect* 
even the rights of purchasers and creditors 
who have obtained it innocently. Bell ; 


* W. 

LABEi A slip of ribbon, parchment, 
or paper, attached to a deed or other writ¬ 
ing to hold the appended seal. 

In the ordinary use of the word, it is a 
slip of paper attached to articles of man- 
nfaotuts for the purpoee of describing them 
or specifying their Quality, etc., or tbe 
name of toe maker. The use of a label has 
been distinguished from a trade-mark 
proper; Browne, Trade-Marks fi§ 138, 
587, fi88. The use of labels will be pro¬ 
tected by a court of equity under some cir¬ 
cumstances ; id. 538. See Tbade-MaBK ; 
IffTOBOKioEirr ; Union Label Laws. 

A copy of a writ in the English Exche¬ 
quer. Tidd, P’*. *106. 


LABOR. Work requiring exertion or 
effort, either physical or mental; toil. 

Labor and business are not synonymous ; 
labor may be business, but it is not neces¬ 
sarily so, and businem is not alwayB labor. 
Makin g an agreement for the sale of a 
chattel is not within a prohibition of com¬ 
mon labor on a Sunday, though it is (If by 
a merchant in his calling) within a prohi¬ 
bition against business ; 2 Ohio St. 88L See 
Sunday. 

The labor and A ill of one man are fre¬ 
quently used in a partnership, and valued 
as equal to tbe capital of another. 

The act of February 26, 1885, forbids any 
person or corporation to prepay transporta¬ 
tion or in any way assist or encourage the 
importation of aliens into the United States, 
under contract of any kind ma de previous 
to their importation, to perform labor- or 
service therein; such contracts are de¬ 
clared void. Tbe penalty is $1,000, which 
may be sued for by the United States or 
any person (including the alien) who may 
first bring his action therefor, as debts 
of like amount are now recovered in the 
circuit court, the proceeds to go to the 
treasury. The district attorney is required 
to prosecute the suit at the expense of the 
United States. Masters of vessels know* 
mgly infringing the act are made liable to 
fine and imprisonment. The act doee not 
extend to foreigners temporarily resident 
here who may employ servants or clerks ; 
nor to skilled workmen imported to carry 
on some new industry not at present es¬ 
tablished, if such cannot be obtained here ; 
nor to actors, artists, lecturers, or singers] 
nor to strictly domestic servants ; nor to 
persons who may assist relations or friends 
to emigrate here. The amendment of Feb. 
28, 1887, provides for tbe detention and re¬ 
turn of such aliens. 


The act is a constitutional exercise of the 
power to regulate commerce ; 28 Fed. Rep. 
795; it was passed to protect the health, 
morals, and safety of the people of this 
country ; 5 U. 8. App. 856. It must ap¬ 
pear that the alien did in fact emigrate, 
And that the person who assisted him knew 


that he was under contract; 41 Fed. Rep. 
751; there must have been a contract made 
previous to the importation, to perform 
labor here; 18 U. S. App. 472. where an 
alien writes to a resident proposing to 
come here and enter the service of the 
resident and the latter accepts the offer 
and pars his passage, it is not within the 
act; 4 U. 8. App. 41. A laborer on a daily 
farm is not a domestio servant; S3 Fed. 
Rep. 75; a millin er is not a professional 
artist; 41 Fed. Rep. 28; a olergyman 
brought to this country under contract to 
take charge of a church as a rector is not 
within the act; 148 U. S. 457. One is not 
liable to deportation as a Laborer who at 
the time of the passage of the act requiring 
alien laborers to register was a merchant 
and who subsequently became a Laborer on 
a fruit farm which he leased; 71 Fed. 
Rep. 880 : nor is a chemist on a sugar 
plantation, though his expenses are paid ; 
163 U. S. 258. 

A clause in the constitution of California 
forbidding the employment by a corpora¬ 
tion of any Chinese or Mongolian has oeen 
held in oonfliot with the treaty of the 
United States with China and void ; 1 Fed. 
Rep. 481; so in New York a statute for¬ 
bidding a contractor on public work to em¬ 
ploy an alien was held a violation of the 
treaty with Italy and unconstitutional; 34 
N. Y. Buppl. 942. Bee Alien ; Citizen. 
As to new industries, see 58Fed. Rep. 554, 
where the court, in oharging the jury, held 
that the manufacture of lace, in which 
two or three concerns were “struggling 
for existence, experimenting, hoping,” was 
a new industry, within the meaning of the 
act, and that it was a question of Taw for 
the court, and directed an acquittal. See 
Laborer ; Master and Servant ; Wages. 


LABOR ARBITRATION. The in¬ 
vestigation and determination of disputed 
matters between employers and employes. 

In many of the states, 6tate boards of 
arbitration have been provided by statute 
for the hearing and adjustment of differ¬ 
ences between employers and their em¬ 
ployes, and a recent federal statute apply¬ 
ing only to railroad and transportation 
companies authorizes the executive to ap¬ 
point commissioners for such investigation 
and to determine the beet methods of right¬ 
ing the grievances of the employes; IJ. S. 
Laws, 1888, ch. 1068. 

In Missouri, Colorado, and North Dakota 
the functions of the state board of arbitra¬ 
tion are filled by the labor commissioner, 
and in Now York, Ohio, New Jersey, Cal¬ 
ifornia, Maryland, Texas, Massachusetts, 
Wisconsin, and Montana, there are statu¬ 
tory provisions for private boards of arbi¬ 
tration. The constitution of Wyoming 
provides that appeals from the decisions of 
compulsory boards of arbitration may be 
taken to the supreme court of the state, and 
the manner of taking such appeals must be 
prescribed by law ; Const. Wyo. ch. 19, 
sec. 2. 

Objections to bringing labor troubles be¬ 
fore tbe state board of arbitration must be 
urged before such board before application 
to the courts ; 47 La. Ann. 874 i and it de¬ 
volves on the board in the first instance to 
pass on questions of regularity and com¬ 
pliance with statutory provisions in the 
steps' taken to bring the matter to its notice; 
id. See Stimson, Lab. L. §§ 67, 68. 

It la ft curious (tot that during tbe struggle in this 
country to devise some effective system of labor 
arbitration, little or no attention seems to have been 

g tld to some very successful efforts In that dl rec¬ 
on in England which long antedated any Ameri¬ 
can legislation. At a very early period the regula¬ 


tion of wages was controlled by two masters and 
two journeymen, or, In default of agreement, by a 
magistrate after bearing both sides, but this was 
term!rated by the separation of the masters and 
journeymen Into two classes, and thereafter wages 
were Axed either by the employers or the magis¬ 
trates. The latter system prevailed under the ap¬ 
prenticeship law of Elizabeth, and this continued 
until early In the eighteenth century, except in the 
cotton factories, which were not wltnin the law. In 
this industry, there was satisfactory regulation by 
a Joint committee of laborers and employers, but to¬ 
wards the latter end of the eighteenth century, the 
latter obtained general control and the apprentice 
law was repealed. From then until about 1860, this 
condition remained undisturbed except by frequent 
petitions to parliament, although in tne book print¬ 
ing business the trades unions secured an arrange¬ 
ment for settling price Hats by a joint committee of 
employers And laborers, which was In operation 
with good success since 1806. 

In 1860 the system of arbitration and agreement 
originated br a manufacturer, Mr. Mundella, suc¬ 
cessfully dealt with the labor problem In the vari¬ 
ous branches of trade involved in the stocking 
weaving and glove industries of the three counties 
of Nottingham. Leicestershire, and Derbyshire. The 
system, In brief, provided for a court of arbitration 
and agreement to decide every question relative to 
wages. It consisted of nine employers and nine 
laborers, selected respectively by an assembly of 
their own class for one year. The court bad a reg¬ 
ular organization with a standing executive com¬ 
mittee by which all disputes were disposed of so far 
as practicable, the final Judgment, however, being 
entered by the court. The two interests involved 
negotiated with each other on perfect equality and 
the decisions were binding. Under this system, 
there was no umpire and no provision for the exe¬ 
cution of the judgment, the reliance being entirely 
upon the moral force of the statute, conscience, and 
the pressure of public opinion. Thepr&ctical work¬ 
ing of these courts was very successful and. quoting 
Mr. Mundella, July 4. 18u8, " during eight years we 
had not a single strike, and never in the history of 
our city and our industry did there exist such a 
hearty good understanding between employers and 
laborers as now." The rules m.w be round in de¬ 
tail in chap. 18 of The Relation of Lffbor to the Law 
of To-day, by Brentano. translated by Porter Sher¬ 
man, from Which the historical facts here stated are 
mainly taken. 

Another system of courts of arbitration and agree¬ 
ment was that of Rupert Kettle, a judge of tbe 
county court of Worcestershire ; the statutes drawn 
by him were adopted by the employers and laborers 
in the building trades in Wolverhampton. They 
were In their main features similar to tne Mundella 
courts, but differed from the latter In the funda¬ 
mental point of providing an impartial umpire, and 
through legal provisions, the judgments were made 
binding In law. These provisions, however, were 
but seldom required In practice, as the presence of 
an impartial umpire had a tendency to produce an 
agreement without calling upon him : t d. The re¬ 
sult of the actual working of these two systems for 
many rears Is that they have approached each 
other, in that those of Kettle have become mere 
courts of agreement and those of Mundella have In 
most cases elected an Impartial umpire who decides 
Id case of a tie. The relation between the trades 
unions and the courts of arbitration in many dis¬ 
tricts has become very Intimate, the former making 
provision In their organization tor the labor repre¬ 
sentation In the latter, paying the laborer's share of 
the expenses of the courts and enforcing the judg¬ 
ments by expelling members who do not obey them. 
The courts are similarly supported by societies of 
employers; id. 

Tne work cited sums up the result" And from 
those Industries at Nottingham and Wolverhamp¬ 
ton since that time the organization of peace has ex¬ 
tended from Industry to Industry and from city to 
city, until the system has been adopted in a greater 
or less degree In the moet Important centres of Brit¬ 
ish Industry. But everywhere, where In an indus¬ 
try a court of arbitration according to one or the 
other of the two systems has been established, 
there has been since that time neither a strike nor 
a lockout." 


LABOR A JURY. To tamper with a 
jury ; to persuade jurymen not to appear. 
It seems to come from the meaning of labor, 
to prosecute with energy, to urge: as to 
labor a point. By. 48; Hob. 294; Co. 
Utt. 157 6; 14 & 20 Hen. VII. 80, 11. The 
first lawyer that came from England to 
practise in Boston was sent back for labor¬ 
ing a jury. Washb. Jud. Hist. 


LABOR UNION. A combination or 
association of laborers for the purpoee of 
fixing the rate of their wages and hours of 
work, for their mutual benefit and protec¬ 
tion, and for the purpose of righting griev- 
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anoes'against their employers. 

In England when the rate of wages was 
fixed by law or by the determination of a 
magistrate* and when there was a statutory 
provision that all conspiracies and cove¬ 
nants among workmen not to make or do 
their work except at a certain rate or prioe, 
it was held a criminal conspiracy for a com¬ 
bination of workmen to refuse to work for 
so much per diem* though the matter about 
which they conspired might be lawful for 
one of them or for any or them to do had 
they not oonspired to do it; 8 Mod. 11; hut 
in tne United States, though this decision 
was followed in the case of the Boot and 
Shoemakers of Philadelphia; Pamphlet 
1806 ; The Pittsburg Cordwainers; ram* 

S hlet, 1810; and in 14 Wend. 9, and 2 Wheel. 

'r. Cas. 262 ; yet they were decided by in¬ 
ferior courts, and in the first case before 
the supreme oourt of Pennsylvania (Com. 
v. Carlisle) that court held that a combina¬ 
tion of employers to reduce the wages of 
their employes was not unlawful; Bright. 
86. In the case of the Master Stevedores v. 
Walsh, Daly, J., upheld this principle and 
denied the authority of the English case ; 
2 Daly 1; as did Shaw, J., in 4 Mete. Ill; 
and these oases may be considered as hav¬ 
ing definitely settled the law in this ooun- 
try that a combination of laborers for a 
lawful purpose does not amount to a con¬ 
spiracy* 

In England, however, the Journeymen 
Tailors case, 8 Mod. 11, was followed as 
late as 1855, when it was held that a bond 
signed by eighteen employers to conduct 
their business as to rates or wages, time of 
work, etc., was a combination in restraint 
of trade and null and void at common 
law ; 6 EL & Bl. 47 ; and in 1669 the court 
was divided os to whether a labor union 
whose by-laws countenanced strikes was 
not thereby rendered illegal; L. R. 4 Q. B, 
602. In 1824 the first act was passed in 
England which legalized the combination 
of workmen; 5 Geo. IV. c. 99 ; but this was 
repealed the following year, and by the re¬ 
pealing act the combination of workmen 
was made lawful for the purpose of agree¬ 
ing upon the prices wliicn tney might de¬ 
mand and the hours during which they 
would work, but making punishable any 
attempt to enforce the Laws of the com¬ 
bining workmen by violence and intimida¬ 
tion ; fl Geo. IV. c. 129. In 1871 two acts 
were passed for the purpose of consolidat¬ 
ing and settling the law ; 34 A 35 Viot. o. 
81; and theee were supplemented by the 
Trades Union Amendment Act of 1876; 
these statutes going so far as to declare 
such combinations lawful even when act¬ 
ing^peaceably) in restraint of trade. 

The right of entering and leaving the serv¬ 
ice of An employer is one that every man 
possesses and is one of the corollaries of 
personal liberty, and it has almost uni¬ 
formly been held that the same right might 
be exercised by any number of men jointly t 
if conducted m a peaceable and orderly 
manner and attended with no infringement 
of the rights of others; 28 Fed. Rep. 748; 
106 Maas. I ; 54 Minn. 228 ; 2 Daly 1 ; 88 
Pac. Rep. (Ore.) 547 ; contra , 82 N. J. L. 151 ; 
and labor unions have been recognized hy 
act of congress authorizing their incor¬ 
poration ; U. S. Rev. StAt. 1 Suppl. 498 ; and 
by the statutes of most of the states. It 
has been held that such nnionB have an 
entire right to seek to compel employers to 
deal solely with men belonging to their 
onion by all propet means, ashy persua¬ 
sion or even by a properly conducted strike ; 
60 How. Pr. 163; that if the means are not 
unlawful, they have a right to endeavor to 
persuade those who have been accustomed 
to deal with an employer to withdraw their 
trade; 77 Hun 215; that they may agree 
not to teach their trade to others; 113 
Mass. 179 ; and that where the combina¬ 
tion is peaceable and without intimidation, 
employes may peacefully assemble to 
argue and pernune concerning a reduction 
of wages with the expectation of a strike, 
and the employes will not be charged with 
any loss resulting from their quitting 
work; 24 U. 8. App. 240 ; and they may 
lawfully pay the expenses of those who 


leave their employment and may poet 
in their places of assembly the names of 
those who have contributed to the fund for 
the support of the workmen who have left; 
17 N. Y. 8. 264. 

But other oases have held differently: A 
labor union may not prevent an employer 
from employing certain workmen; w Vt. 
278; or from obtaining workmen; 64 Fed. 
Rep. 40; or prevent workmen from obtain¬ 
ing work ; 6 Cox, C. C. 162 ; 110 N. T. 688 ; 
or threaten a boycott; 80 AtL Rep. (N. 
J.) 881 ; 66 Conn. 46; 46 Fed. Rep. 186 ; 
8 R. ft Corp. L. J. 661; or carry out a 
boycott; 62 Fed. Rep. 808; 147 Mass. 212; 
or strike with the intention of forcing 
others to join the union; 10 N. Y. St. Rep. 
780; or picket the premises of an em¬ 
ployer during a strike with the usual ac¬ 
companiments of insulting and threatening 
words and gestures to those who work for 
him ; 10 Cox, C. C. 699 ; 84 L. T. v. B. 68; 
162 P&. 695 ; [1896] 1 Ch. 811; hut the ille¬ 
gality of the action and the irreparable 
nature of the injury must be oleariy al¬ 
leged ; 144 N. Y. 189 ; 26 Ore. 627. Lead¬ 
ers of a labor union who receive money 
from an employer for ending a boycott are 
guilty of extortion ; 188 N. x. 649; 187 id. 
29; and it has been held unlawful for an 
offlo©.' of a labor union to order the mem¬ 
bers thereof not to work for an employer; 
[1893] 1 Q. B. 716 (but in this case the 
officer was supplying the employer with 
goods, and his action was for the purpose 
of forcing his customer to refrain from 
acts which he had a right to do, and the 
action of the offloer was held induced for 
malice); or for a delegate (requested by 
some of the members of the union) to in¬ 
duce an employer to discharge workmen ; 
[1895] 2 Q. B. 21. If, by threats and in¬ 
timidation, a labor union drives away the 
customers of an employer and destroys his 
trade, it thereby injures him by an un¬ 
lawful act and is liable for damages to him 
whether the action was malicious or not; 
13 Tenn. 621; and if suoh union compels a 
non-union man to leave his employment 
and prevents him from securing another 
situation, it is civilly liable for damages to 
him ; 77 Md. 896. 

An officer of a labor union may be en¬ 
joined from ordering the members to carry 
out one of the rules of the union ; 54 Fed. 
Rep. 780 ; and equity may compel a labor 
union to recall an order to its members ; id. 

A district delegate appointed by the 
members of a labor union to confer with 
•nH advise them in disputes is not the ser¬ 
vant or agent of the officers or of the mem¬ 
bers of the union; [1895] 2 Q. B. 21; and 
the chairman and secretary of a labor 
union will not be liable for the action of 
the district delegate in causing non-union 
men to be discharged from employment, 
or for threats of calling upon all union 
men to strike ; id. 

In a recent English case a trades-union 
district delegate notified a corporation that 
if it did not discharge certain of its em¬ 
ployes, certain other employes would 
strike; the former were thereupon dis¬ 
charged and sued the district delegate. The 
jury found for the plaintiffs and also that 
the defendant maliciously induced the 
company to discharge the plaintiffs. Judg¬ 
ment thereon was affirmed by the court of 
appeals, but was reversed by the house of 
lords, hy a majority of six to three ; it was 
held that malice does not constitute a cause 
of action in such a case, unless there is 
some act of actual unlawfulness ; and that 
the gist of this action is proouring a breach 
of contract, which was pot present in this 
case; Allen v. Flood, 42 Sol. Journ. 108 
(Deo. 18,1897). Few legal decisions have 
been awaited with more interest than this 
one. Sir Frederick Pollock says of it: 
“ The House of Lords never deserved 
better of the Common Law; ” 14 Law 
Quart. Rev. 1. And another English law 
journal says that the decision “is ac¬ 
cepted by the profession as sound. ... In 
spite of numbers, the weight of judicial 
opinion is preponderatingly in favor of 
tne law as now stated. The two ablest 
judges in courts of first instance agr ee d 


with the four greatest lawyers in the 
House of Lords—perhaps we should say 
of our generation. This is enough. It is 
curious that politics took sides—perhaps 
involuntarily; and it is also curious that 
trades unionism should have to be thank¬ 
ful that there is a House of Lords.” 104 
Law Times 148 (Dec. 18, 1897). 

Under recent acts of congress (the Inter¬ 
state Commerce Act and the Anti-trust 
Act of 1887 and 1890 respectively), a labor 
union may be guilty of criminal conspiracy 
or forming a combination in restraint of 
trade if their actions tend to obstruct in¬ 
terstate or foreign commerce, though they 
consist in merely quitting the service of an 
employer or preventing others from work¬ 
ing for him ; 64 Fed. Rep. 994 ; to id. 149 ; 
62 id, 801, 824 ; 64 id. 27 ; or in delaying a 
train carrying the mails ; 65 id. 210 ; 67 id. 
698 ; 62 id. 884, 840; and equity will inter¬ 
fere to compel striking railroad employes 
to perform their duties “so long as they 
remain in the employment of the com¬ 
pany ; ” 62 Fed. Rep. 796. That a labor 
union was in its origin lawful was held no 
ground of defence ; 54 id. 994. But in the 
circuit court for the District of Massachu¬ 
setts, it was held that it is not sufficient for 
an indictment to allege a purpose to drive 
certain competitors out of tne field ; it must 
show a conspiracy in restraint of trade by 
engrossing or monopolizing the market* 
65 id. 605 ; hnt see 62 id. 801, where the 
former case was expressly disapproved. 

Where the action of a labor union be¬ 
comes a criminal conspiracy, the remedy 
is by injunction ; and the equitable juris¬ 
diction to prevent conspiracies by combina¬ 
tions of organized labor is justified upon 
the ground that, though equity will not 
interfere to prevent the commission of a 
crime, as suoh, yet where the acts com¬ 
plained of amount to an infringement of a 
property right, the court may act; 8 De G. 
F. <x J. 233; or to a nuisance; 147 Mass 
212 ; or to a boycott; 45 Fed. Rep. 130; oi 
to an intimidation ; 61 Fed. Rep. 260. One 
apprehending injury from such a combina¬ 
tion may bring a bill against one or more 
persons, and obtain at once without wait¬ 
ing for any hearing, or answer by the de¬ 
fendant, a preliminary injunction against 
not only the defendants named, but all 
other agents, servants, and subordinates 
named or unnamed; and, finally, against 
any person whatever who may have knowl¬ 
edge that suoh injunction has been 
granted; 64 Fed. Rep. 820. A disregard of 
such an injunction amounts to a contempt 
and subjects the offender to fine and im- 

f iriaonment, and such offender is not en- 
itled to ajury trial; 58 N. H. 60; 98 Ind. 
289; 134 U. 8. 31 ; and from an order in 
contempt there is no appeal from the court 
issuing it to a higher court; 71 Wis. 64 ; 
although it has been held in some jurisdic¬ 
tions that there may be an appeal where 
the injunction was issued to protect private 
interests and not the publio; 18 Stew. 
(N. J.) 673 ; but even this appeal only goes 
so far as to give the appellate court the 
right to investigate and see whether the 
oourt below had jurisdiction of the subject- 
matter ; 89 Mich. 75. The person in con¬ 
tempt may, in some jurisdictions, take the 
matter up by writ of certiorari; 84 Pac. 
Rep. (Mont.) 89; he may not have a writ of 
habeas oorpus ; 158 U. S. 664 ; 64 Fed. Rep. 
724. Jurisdiction was expressly conferred 
upon the United States circuit court by 
the Anti-Trust Act of 1890. 

A receiver appointed to take charge of 
property is an officer of the court; any in¬ 
terference with hi9 possession is an inter¬ 
ference with the possession of the court 
and is a contempt, so that a strike by a 
labor union which tends to interfere with 
the traffic of a railroad in the hands of a 
receiver is a contempt; 23 Fed. Rep. 544, 
748 ; 24 id. 217 ; and it was further held 
that while the employes of receivers may 
freely quit their employment, they cannot 
do it in suoh a way as intentionally to dis¬ 
able the property, nor can they combine 
uor conspire to quit without notice, with 
the object and intent of crippling the prop¬ 
erty and its operation ; 27 Fed. Rep. 448, 
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where the object of the strike was to com¬ 
pel recognition of a secret labor organisa¬ 
tion and the right of its officers to control 
the operations of a railroad, the officers 
being not even employee ; Pardee. J., said : 
"This intolerable conduct goes beyond 
criminal contempt of court into the domain 
of felonious crimes." 

Statutes pronouncing a penalty against 
an employer for discharging an employe 
for being a member of a labor union have 
been passed in Massachusetts, 1892 ; Cali¬ 
fornia, Illinois, Indiana, Idaho, Missouri, 
and New York, 1898; Ohio and New Jer¬ 
sey, 1894; Wisconsin, 1895; Kansas and 
Pennsylvania, 1097; England. 1874; and 
they have been held constitutional; 80 
Wkl^. L. Bui 842; but contra in Mis¬ 
souri on the grounds that such statutes are 
in contravention of the fifth and of the 
fourteenth amendments to the constitu¬ 
tion of the United States and of the state 
constitution which provide that no person 
shall be deprived of life, liberty, or property 
without due process of law,and also because 
it is special legislation in that it does not 
relate to persons and things as a class—to 
all workmen, etc.—hut only to those who 
belong to some Lawful organization or so¬ 
ciety, evidently referring to a labor union ; 
and the oou rt said further : * ‘ It has none of 
the elements or attributes which pertain 
to a police regulation, for it does not in 
terms or by implication promote or tend to 
promote the public health, welfare, com¬ 
fort, or safety, and if it did the state would 
not be allowed, under the guise and pre¬ 
tence of the police regulation, to encroach 
or trample upon any of the first rights of 
the citizen which the constitution intended 
to secure against diminution or abridg¬ 
ment." 31 8. W. Rep. (Mo.) 781. 

See Stimson, Handbook of Labor Law ; 
2 Am . & Eng. Dec. in Equity 364. note; 
Boycott ; Combinations ; Conspiracy ; 
Employ*; Eight Hour Laws; Factory 
acts ; Injunction ; Labor ; Master and 
Servant ; Restraint of Trade ; Strikes ; 
Trade Union. 

T.ARQRA TtTTH An ancient writ against 
persons who, having not whereof to live, 
refused to serve. Cow.; Moz. A W. It was 
also used against persons who, having 
served in the winter, refused to continue 
to do so in the summer ; Reg. Orig. 189. 

LABORER. A servant in husbandry 
or manufacture not living infra mccnia. 
Whart. 

He who performs with his own hands 
the contract he made with his employer. 
46 Pa. 67. 

One who labors in a toilsome occupation ; 
a man who does work that requires little 
skill as distinguished from an artisan. 
We bet. In this sense the word is held to 
be used in an act giving a lien to laborers; 
27 Ark. 667 ; and in an act exempting the 
wages of laborers from garnishment; 1711L 
App. 190. In an act giving preference to 
employes of an insolvent corporation, it 
is construed to he equivalent to employe; 

29 N. J. Eq. 255 ; and the term has been 
held not to embrace any officer for whom 
an annual salary is specifically nam ed and 
appropriated ; 47 Kan. 147. 

Under a mechanic’s lien law which ex¬ 
tends to those who perform labor, an archi¬ 
tect has been held to be Included; 76 N. 
Y. 50 ; 26 N. J. Eq. 29 ; 13 Minn . 476; contra, 
0 Mo. App. 446 ; a house painter ; 61 Ill. 
422 • a teamster ; 35 Ka n. il ; a drayman ; 

30 N. J, Eq. 588 ; 38 Pa. 151 ; a carriage- 
maker and a blacksmith ; 06 Wis. 481; an 
overseer and foreman of a body of miners 
who performs manual labor upon the mine : 
104 U. 8. 170 ; 11 Nev. 804 ; 06 Wis. 481 ; 
an overseer and assistant superintendent 
in the repair of amiLl; 1 Or. 100 ; a master 
mechanic or machinist; 07 Wis. 690; a 

S laaterer ; 7 Gray 429; contra, 80 Ga. 626 ; 

lie manager of a company ; 06 Wis. 481 ; 
and the superintendent in charge of labor¬ 
ers employed by a railway contractor ; 6 
How. Pr. 454. Those who have been held 
not to be laborer* entitled to a lien are an 
engineer; 66 Wia. 466; an assistant chief 


Engineer ; 89 Mich. 47; a consulting en¬ 
gineer ; 38 Barb. 890 ; a civil engineer : 84 
FI 168; a contractor ; 89 Mioh. 47; 86 Neb. 
164; 182 U. S. 220; foremen, clerks, and 
timekeepers In the enfptov of a contractor; 
14 Kan. 668 ; the superintendent of a min¬ 
ing company; 16 Hun 186; a farm over- 
fteer ; 81 N. C. 840; an architect’s draughts¬ 
man ; 10 Co. Ct. Rep. Pk. 171 ; a oook ; 77 
Pa. 107 : 40 Cal. 186; a farmer; 12 W. R. 
875; a farm overs e er; 81 N. C. 840; an 
agent employed at a monthly salary to 
jdperintend the erection of bnfldings; 2 
Mont. 448. One who furnishes labor and 
material it held hot a laborer ; 81 Ill. 498 ; 
and labor of oxed cannot be included in a 
lien for labor ; 84 Me. 989; contra, 44 Mioh. 
688 ; 80 N. J. Eq. 688; nor can one who is 
employed to pay off laborers ; 17 Mo. 271. 

Under statutes giving a preference to 
laborers, servants, and employes against 
insolvent corporations, the word laborer is 
defined to include all persons doing labor 
or service of whatever character for or as 
Employes in the regular employ of such 
corporation ; N. J. Rev. Stat. 188, 63. A 

Superintendent of a natural gas com¬ 
pany is a laborer under the act preferring 
claims of laborer*; 134 Ind. 169 ; an assist¬ 
ant bookkeeper; 53 Hun 151 ; a head 
miller; 83 Mich. 513 ; a drayman and the 
services of his horses; 30 N. J. Eq. 588 ; 
an attorney ; 58 N. Y. 367 ; contra , 109 N. Y, 
631. A bookkeeper of a corporation, who, 
though occupying a position as one of the 
directors thereof, and for that purpose 
having been made a nominal holder of 
stock, yet has no pecnniair interest in the 
corporation, has been held to be a laborer 
ana entitled to a ben for services ; 35 Atl. 
Rep. (N. J.) 157. 

Those held not within the meaning of 
such a statute are the president of a cor¬ 
poration ; 41 N. J. Eq. 470; even if he 
were «lao its general manager; 36 Fed. 
Rep. 436 ; the secretary of a corporation ; 
1 Fed. Rep. 270; a travelling salesman ; 
100 N. Y. fel. 

Under the statutes making stockholder* 
individually liable for debts owing to 
laborers and servants, a contractor is not 


included in the term ; 24 N. Y. 482 ; 46 id. 
521; 89 Mich. 596; or a secretary ; 87 N. 
Y. 640, overruhng 43 Barb. 163; or a 
consulting engineer ; 88 Barb. 390; or a 
superintendent ; 17 Hun 468 ; or an assist¬ 
ant superintendent; 62 N. Y. 620, affg. 10 
Hun 180 ; or a general manager; 90 N. Y. 
213; or a travelling Rulftsmim ; 60 Mich. 
326; 88 Tenn. 400; but one who acted as a 
foreman, performed manual labor, kept the 
time of tne men, and collected bills was 
held within the meaning of the statute ; 
29 Hun 39. 

Under acts exempting the wages of 
laborers from garnishment a superintend¬ 
ent of the erection of a building; 14 Md. 
669 ; a shipping clerk ; 46 Ga. 466 ; an over¬ 
seer of a plantation; 26 id. 671; the for¬ 
warding clerk of a railroad company; 51 
id. 576 ; 71 id. 748 ; a bookkeeper; 77 Ga. 
806 ;a teacher; 54 id. 108 (contra, 68 C^pnn. 
602); a private secretary to the president 
of a corporation; 80 Ga. 570; and a tele¬ 
graph operator ; 46 Minn. 81 ; are held to 
be included in the term “laborer*” ; but 
the “boss” of a department of a factory 
who directs the operatives and employs 
and dischargee them; 78 Ga. 848; a travel¬ 
ling salesman; 17 Ill. App. 190; 48 La. 
Ann. 428; an agent who sells goods by 
sample; 42 Minn. 112 ; and a railroad con¬ 
ductor ; 77 Ga. 8&6 ; are not laborers so as 
to entitle them to an exemption from 
garnishment. 

As to who are laborers under the federal 
contract importation act, see Labor. 

Bee 18 L. R. A. 806 ; Eight Hour Law ; 
Employ* ; Master and Servant ; Labor 
Union. 


LABORERS, STATUTES OF. 1. 

Stat. 28 Edw. m. passed in 1849 by the 
king in council. After reciting in the pre¬ 
amble that many of the operative class Lad 
died of the plague, and the survivors seeing 
the necessity to which the masters were 
reduced for want of servants, refused to 


work unless for excessive wages, it was 
enacted that all able-bodied persons (free 
or bond) under the age of threescore years, 
not exercising any craft, nor having the 
means of living or land of his own. should 
if required to serve in a station suiting his 
condition be bound to serve for the wages 
usual in the 20th year of the king under 
penalty of imprisonment. It was also 
provided that victuals should be sold at 
reasonable rates, and that no person should 
give to a beggar who was able to work and 
preferred touve in idleneee, under pain of 
imprisonment. This statute was partially 
repealed by stat. 5 Eliz. c. 4 ; see infra ; 
and finally repealed by stat. 36 A 27 Viet, 
c. 125, passed in 1808. 2. Stat. 13 Rich. 2, 
which was passed at Cambridge in 1888, 
forbidding a servant at the end of his term 
to go out of his district without a letter 
under the king’s seal, on pain of being 
put in the stocks. The amount of wages 
was regulated and penalties Inflicted on 
masters who gave more than the legal 
amount. There was also provision for the 
punishment of beggars except religious 
people and approved hermits, who had 
testimonial letters from their ordinaries. 
3. Stat. 5 Eliz. c. 4, passed 1502, repeal¬ 
ing most of the before mentioned statutes, 
and regulating workmen and apprentices. 
The justices or the peace were required to 
hold special sessions for fixing rates of 
wages, and a justice absenting himself 
without any lawful excuse was to be fined 
£10. For giving more wages than the legal 
amount masters were to be imprisoned for 
ten days and to forfeit £6. This statute 
was substantially repealed by subsequent 
ones; Moz. & W. Bee Factory Act*. 

LAO or LAKE. One hundred thou¬ 
sand. It is used in India, as—a lac of rupees 
is 100,000 rupees, or about £10,000 or $50,- 
000; Wils. Gloe. Ind.; Moz. & W. 


LACHES (Ft. lacker). Unreasonable 
delay ; neglect to do a thing or to seek to 
enforce a right at a proper time. 

The neglect to do that which by law a 
man 19 obliged or in duty bound to do, 80 
Fla. 012. 


The neglect to do what in. law should 
have been done, for an unreasonable and un¬ 
explained length of time and under circum¬ 
stances permitting diligence. 21 S. E. Rep. 
(S. C. ) 277. 

Unlike a limitation, it is not a mere mat¬ 


ter of time, but principally a question of 
the inequity of permitting the claim to be 
enforced ; an inequity founded upon some 
change in the condition or relation of the 
property of the parties ; 10 U. 8. App, 237 ; 
145 u. 8. 868. It has been said to involve 
the idea of negligence; the neglect or 
failure to do what ought to have been done 
under the circumstances to protect the 
rights of the parties to whom it is imputed, 
or involving injury to the opposite party 
through 9ucn neglect to assert rights within 
a reasonable time ; 88 Mich. 177. 

Courts of equity withhold relief from 
those who have delayed the assertion of 
their claims for an unreasonable time, and 
the mere fact that suit was brought within 
a reasonable time does not prevent the ap¬ 
plication of the doctrine of laches when 
there is a want of diligence in the prosecu¬ 
tion ; 5 Col. App. 891; 155 U. 8. 449; 160 
id. 171. The question of laches depends 
not upon the fact that a certain definite 
time has elapsed since the cause of action 
accrued, but upon whether, under all the 
circumstances, the plaintiff is chargeable 
with want of due diligence in not institut¬ 
ing the prooeedings sooner ; 100 U. 8. 171; 
it is not measured by the statute of limita¬ 
tions ; 155 U. 8. 449 ; but depends upon the 
circumstances of the particular case; 141 
U. S. 300. Where Injustice would be done 
in the particular case by granting the relief 
asked, equity may refuse it and leave the 
party to his remedy at law; 168 U. & 41 ; 
or where laches is excessive and unex¬ 
plained ; 84 U. 8. App. 50. In the absence 
of negligenoe by the plaintiff, in the prose¬ 
cution of his claim, no period short of the 
legal statute of limitations will bar an no- 
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tion on Mi equitable claim; 28 8. E. Eep. 
(Va.) 288 ; and see 78 Fed. Rep. 160, where 
it was held that “ mere delay, for the full 
period of four years allowed by a state stat¬ 
ute of limitations, in bringing a suit in rem 
to recover damages to a cargo, is not of it¬ 
self, and in the absence of exceptional cir¬ 
cumstances from which laches would be 
imputable, sufficient to justify the court in 
declining to entertain the suit; ” but where 
the complainant has remained silent for a 
loDger time, after the discovery of the ma¬ 
terial facts than the time limited by the 
statute of limitations, it is laches; 12 U. 8. 
App. 187. Where a statute provides that 
no claim is barred until the limitation of 
the statute has accrued, a complainant can¬ 
not be denied relief because the action lacks 
but a few days of being barred by limita¬ 
tion, on the ground of gross laches; 19 So. 
Rep. (Miss.) 707. Where an equitable right 
of action is analogous to a legal right of 
action, and there is a statute of limitations 
fixing a li mit of time for bringing an action 
at law to enforce such claims, a court of 
equity will, by analogy, apply the same 
limit of time to proceedings taken to en¬ 
force the equitable right; L. E. 6 H. L. 
384. One in possession of land may wait 
uniil his title and possession are attacked be¬ 
fore setting up equitable demands, without 
being chargeable with laches ; 71 Fed. Rep. 
618; as where an unauthorized franchise 
in a street is given, adjoining property 
owners are not required to attack the valid¬ 
ity of the franchise until their rights are 
actually invaded; 2 U. 8. App. 488. Mere 
lapse of time not sufficient to bar the cor¬ 
responding legal remedy will not constitute 
laches barring a suit, there having been no 
change in the condition or relation of the 
property or parties which renders the en¬ 
forcement of the claim inequitable ; 18 So. 
Rep. (Ala.) 154. 

Laches in seeking to enforce a right will, 
in many cases in equity, prejudice such 
right, for equity does not encourage stale 
claims nor give relief to those who sleep 
upon their rights ; 4 Wait, Act. ft Def. 472 ; 
9 Pet. 405 ; 91 U. 8. 512; 124 id. 188 ; 180 
id. 48; 142 id. 236; 150 id. 193 ; 1 App. D. 
C. 36 ; 157 Mass. 46 ; this doctrine is based 
upon the grounds of public policy which 
req uir es for the peace of society, the dis¬ 
couragement of stale claims ; 187 U. 8. 556. 
The question whether one is precluded from 
equitable relief by the stalenesa of his de¬ 
mand is for the court and not for the jury ; 
27 Ore. 219. 

It has been held to be inexcusable for 86 
years; 16 U. S. App. 891; 27 years, unex¬ 
plained • 145 U. 8. 817 ; 28 years; 146 U. 8. 
102 ; 22 years during which the defendant 
company spent much labor and money in 
improvements ; 181 U. S. 678 ; 22 years after 
knowledge of the facts : 162 TJ. S. 412 ; 19 
years, on a hill to establish a trust; 7 U. 8. 
App. 481 ; 14 years, in the assertion of title 
to lands which meantime had been sold to 
settlers ; 4 U. S. App. 160; 10 years, in pro¬ 
ceedings to enforce a trhst in lands; 158 
U. 8. 418 ; 10 years, after the foreclosure 
and sale of a railroad in a bill by a stock¬ 
holder to set aside thea&le for collusion and 
fraud which were patent on the face of the 
proceedings ; 146 U. S. 88 ; 9 years in a suit 
to have a deed declared a mortgage on the 
ground that it was obtained by taking ad¬ 
vantage of the grantor's destitute condi¬ 
tion; 7TJ. 8. App. 233; 8 years’ acquiescence 
in a trade-mark for'metallic paint, during 
which the defendant had built up an ex¬ 
tended market for his product ; 17 U. S. 
App. 145; 8 years in proceedings where 
complainant in consideration of $10,000 had 
released certain claims and sought to set 
the release aside on the ground that it was 
entitled to a much larger sum than it re¬ 
ceived ; 159 TJ. 8. 348 ; » years, where a per¬ 
son bought property of uncertain value and 
after three years brought suit to rescind 
the contract on the ground of fraudulent 
representation; 81 TJ. 8. App. 102. 

To constitute laches to bar a suit there 
must be knowledge, actual or imputable, of 
the facts which should have prompted ac¬ 
tion or, If there were ignoranoe, it must be 
without just excuse; 88 Minn. 197; see 178 


Fa. 1; 148 TJ. S. 980; but Where there la 
ignorance of the party's right, laches may 
be excused ; 2 Mer. if© ; 2 B»ll ft B. 104; 
48 Fed. Rep. 86 ; 06 id. 884 ; 146 U. 0. 88 ; 
163 id. 412; 67 N. W, Rep. (Ia.) 808. Evi¬ 
dence that complainant had arranged to 
dispose of land bequeathed to her, Is evi¬ 
dence that she knew of the existence of a 
will, and a delay oi twenty yean in bring¬ 
ing an action to set aside its probate is 
laches; 68 N. W. Rep. (Mich.) 188. De¬ 
fence of laches on the ground that one 
might by inquiry have learned the facts re- 
Uea on and filed his bill accor di ngly, is not 
available to one who Is under obligation to 
disclose such facta without inquiry ; 68 
Fed. Rep. 669. 

One who seeks to impeach a transaction 
on the ground of fraud must seek redress 
promptly; 178 Pa. 1; 2 DeL Ch. 247 ; 58 
Fed. Rep. 460 ; 180 Pa. 529; 109 id. 969. 
Mere lapse of time will sometimes render a 
fraudulent transaction unimpeachable; 9 
Pet. 405 ; 88 Va. 461; 87 W. Va. 315 ; 142 
Ill. 409; 168 id. 298; but when the fraud is 
secret and suit is begun within a reasonable 
time after its discovery, laches is not a de¬ 
fence ; 87 U. S. App. 61. Laches was held 
not imputable to a delay of more than ten 
years in fifing a bill to set aside a fraudulent 
oonveyance ; 62 Ill. App. 198. dee 61 Ark. 
527. It is not so much the duty of a suitor 


094 ; and a delay of eleven months in ask¬ 
ing for the reformation of a mortgage on 
the ground of mutual mistakes was held 
not such laches as to bar the right of a sub¬ 
sequent mortgagee with knowledge of the 
mistake ; 48 N. E. Ren. (Ind.) 269. Laches 
in assailing a fraud will not be imputed un¬ 
til the discovery of the fraud by the party 
affected thereby ; 34 Fla. 149; and it has 
been held that delay will not defeat the 
right to relief in case of fraud, unless the 
fraud is known or ought by due diligence 
to have been known; 22 U. 8. App. 12. 
Ignorance of facts complained of as fraud 
has been held no excuse for laches when 
the facts were evidenced by public records 
accessible to all, unless some affirmative 
act of deception be shown or some mislead- 
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Lac nee may also be excused rrom tne ob¬ 
scurity of the transaction ; 2 Boh. ft L. 
487 ; see 93 Mich. 286 ; by the pendency of 
a suit; 1 Sch. ft L. 413 ; ana where the 
party labors under a legal disability, as in¬ 
sanity ; 2 Yerg. 193; infancy ; 80 Ala. 402 ; 
71 Mo. 358; 65 Ark. 85; 17 R. I. 519; or 
coverture ; 55 Md. 377 ; 9 N. J. Eq. 572 ; 19 
Ves. 640; poverty is no excuse for laches ; 
71 Fed. Rep. 21 ; 149 U. S. 287 ; nor are ig¬ 
norance and absence from the country ; 4 
U. S. 642 ; and no laches can be imputed to 
the public ; 4 Mass. 522; 148 id. 424 ; 8 8. 
ft R. 291 ; 97 Ill. 91 ; 99 Ind. 107; 86 Ky. 
198. Laches on the part of its officers can¬ 
not be imputed to the government and no 
period of delay on the part of the sovereign 
power will serve to bar its right either in a 
court of law or equity when it sees fit to 
enforce it for the pubfio benefit; 9 Wheat. 
720 ; 97 TJ. S. 684; 180 id. 268; 15 C. C. A. 
117 ; 07 Fed. Rep. 969; but though not or¬ 
dinarily a defenoe to a suit brought by the 
government, where such suit is brought 
solely to benefit a private individual or 
where the government sues to enforce a 
right of its own, growing out of some ordi¬ 
nary commercial transaction, it may be act 
up as a defenoe ; 127 TJ. S. 888 ; 91 td. 889; 
07 Fed. Rep. 975 ; 71 id. 250. It is not a 
rule of universal application that laches 
canno t be set up in defence of a suit to en¬ 
force a o heritable trust; 71 Fed. Re 
TAflhiw of a testator w 
executor; 34 U. 8. App. 50. 

The defenoe of laches may be raised by 
a general demurrer; 82 Md. 459 ; 8 App. 
D. C. 219 ; 88 AtL Rep. (R. I.) 87$ ; 157 UL 
462; 160 id. 568; or try plea or answer, or 


14? X. Y. 241. Evdn though ladies is not 
p l e a ded or the bill demurred to, courts of 
equity may withhold relief from those who 
have delayed the amotion of their claims 
for an unrsaaonahle time; 164 U. & 692. 
Bee IWOTdKW. 

LAOTA A lack of weight; deficiency 
In the wsright of money. Tne verb lact&re 
add to have been need in an assise of stat¬ 
ute in the 6th year of King John. BpeL 
Okies. 

LAC7TT8. In Old English Lsv. An 
alloy of silver with base met&L Plata L 
22. | A InOhrULaw. A lake, a recepta¬ 
cle for water which is never allowed to 
get dry. Dig. 48,14, 1, A 

T^TU A method of trial by porm- 
tion. In vogue among the rtaxnei* by 
which a person was purged of an accusa¬ 
tion, as of an oath or oroeal. BpeL Gloss. 
In Old Mwglinh Law. A lade or load. A 
water course, a trench or canal for drain¬ 
ing marshy lands. 8pel. Gloss. 

A court of justice. A lade or lath. 
Cow. 

LAJDEX LX BULK. In Mari time 

Law. Having the cargo loose in the hold, 
and not eodoeed in boxes, bales, bags, or 


LADY. In England, the proper title 
of any woman whose husband is higher 
in rank than baronet or knight, or who is 
the daughter of a nobleman not lower than 
an eari, though the title is given by 
courtesy also to the wives of baronets and 
knights. Cent. Diet 

The word lady ts derived from KlotfdJe (loaf day), 
which being applied to the mbit raw of a bourn 
oaiae to be softened into the famWar term lady. 
On that day, It was the custom for the mistress of 
the manor to distribute bread to her poorer neigh¬ 
bors. Townsend. Manual of Dates, title Lady; 1 
Charab, Book of Days 164. 

In England, the recognised courtesy Li tie 
of the daughters of dukes, marquises, and 
earls and of the wife of anyone entitled to 
the courtesy title of lord. It is the customary 
title of the wife of a knight or of a baronet; 
but the formal title of those ladies is Dame ; 
and, except formally, a marchioness, vis¬ 
countess, or baroness is always spoken of or 
to as, Lady, instead of as the Marchioness, 
etc. Byrne. 

The word is derived from the Saxon hloej 
dig. } or loaj-d ay, which words have in time 
been contracted into the present appellation. 
As to the orudnal application of tins expres¬ 


to live constantly at their mansions in the 
country, and that once a week, or oftener, 
the lady of the manor distributed to her poor 
neighbors, with her own hands, a certain 
quantity of bread ; but the practice which 
gave rise to this title is now as little known 
as the Humming of it; however, it may be 
from that hospitable custom, that to this 
day tiie ladietiin England serve the meat at 
their own tables. A woman of rank. _ The 
title properly belongs to the wives of knights, 
and of all degrees above them, except the 
wives of bishops. Wharton ; Ency. Loud. 

LADY-DAY. The 25th of March, the 
feast of the Annunciation of the Blessed 
Virgin Mary. In parts of Ireland, how¬ 
ever, they so designate the 15th of AuguaA 
imUnl of (h® A*umpt»ta of wb 

a parol demise, rent to take place 
ft om the following Lady day, evidence of 
the cwtom of the country is ariuinmn i * to 
■how that by Lady day the parties meant 
Old Lady Day ; 4 A ft Aid. 588. 


miL> by answer and not by demurrer, see 


LADY’S mnOYD. Previous to the 
mot of 1857, abolishing pertiamentary <M- 
i m oca a functionary in the British house 
of commons. When the husband sued for 
a divorce, or asked the peerage of an aqt to 
divorce him from his wife, be was required 
to make a provision for her before the pas¬ 
sage of the act; it was the du ty of the 
lady's friend to see that such* pcovhloa 
mm Maeq. H. ft W. tlA 
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LAKE 


LAKE. Old Kng. Law. An cstMe 
held in trust for the maintenance of divine 
service Stand Piet. 

T.MTCT.Aim Land held of a superior 
whether muoh or little. 1 Poll. Sc Maitl. 38. 

Land given to the and to two or three 

successive heirs of his; svuonymous with 
loin land. This specie* of tenure seems to 
have been replaced by that of holding by 
book or bocland. See Maitl. Doomsday 
Rook and Bevond SIS. See Folcland. 

In the late Anglo-Saxon period this, as 
distinguished from bocland and folkland — 
both of which were hold, hut on different 
titles, from the king—meant land held of a 
superior other than the king. It thus corre¬ 
sponded more or less to land which, after 
the Norman Conquest, was held of, not by, 
a tenant, t« capite. Byrne. 

LJSSA HAJESTAS (Lat.). Leese- 
majesty, or injuted majesty ; high treason. 
It is a phrase taken from the civil law, 
and anciently meant any offence against 
the king’s person or dignity, defined dv 25 
Edw. III. c. 6. See Glanv. lib. 5, c. 2 ; 4 
Bla. Com. 75 ; Br. 118; CRJMKN Lasa 

MAJKST AT IS. 

UB3IO ENORMI8. The injury sus¬ 
tained by a party to an owner’s contract 
who is overreached h}* the other to the ex¬ 
tent of more than one-half the value of the 
thing sold. A rescript of Diocletian per¬ 
mitted a rescission of the sale by a vendor 
unless the purchaser agreed to the additional 
amount required to make up the value of 
the thing sold. Soiim. Inst. Horn. L. § 69. 

It was sometimes called Icesio ultra di - 
midium. Colq. C. L. § 2094. 

T. JESS TOITE FID El, SUITS PRO. 

Proceedings in the ecclesiastical courts for 
spiritual offences against conscience, for 
non-payment of debts, or breaches of civil 
contracts. This attempt to turn the eccle¬ 
siastical courts into courts of equity was 
checked by the Constitution of Clarendon, 
a. d. 1164, q. v., 3 BLa. Com. 52; Wliart. 
Lex. 


tricts as Mercen lage, West Saxon lage, Dane 
lage. 

LAGAN (Sax. liggan, cubare). See 
Liqan. 

LAOS DAY or LAGH DAY. A day 

of open court; a day of the county oourt. 
Cow, ; Tornl. ; Moz. A W. 

LAGE HAN or LAGA HAN. A 
juror. Cow. In Old English Law. A 
man vested with or at least qualified for 
the exercise of jurisdiction, or sao and soc. 
Co. Litt. 58 a. See Lawman. 

LAGEMANNUS. See I.ahuan. 

LA GEN or LA GEN A. A measuxe of 
six sextari. Fleta 1. 2, o. viii. It was gen¬ 
erally used as a measure of ale. Lieutenant 
of the Tower had the privilege to take one 
logon of wine, of all the wine-ships that come 
up the Thames. Cunningham. Lagena vim, 
a bottle of wine. Id.; Peter Lcyceater, Ant. 
of Cheshire. 

LAGENA VINI. Sec Lagen. 

LAGER BEER. See Beer. 

LAGHSLITE or LAHLSUT (Sax ). 
A breach of law. Cowel. A mulct for an 
offence, viz. : twelve “ ores.” 1 Anc. Inst. 
& Laws of Eng. 169. 

T.A GTT Se Laua. 

LAHHAN. Anciently a lawyer. 
Maitl. Domesd. 189. It seems to be another 
form of lage man, which see. 

LAICUH FSODUH. See Laicus. 

LAICUH TENEHENTUH. Sec 

Laicus. 

LAICUS (Eccl. Lat.). A layman ; 
laic ; one not belonging to the priesthood. 
Harper’s Lat. Die. 

Laicum feodum; a lay fee. Burriil; Magna 
Charta, 9 Hen. III. c. 18. Laicum lenemen- 
tu'.n; a lay tenement. Id.; Mag. Chart, c. 14. 


LAET. In Old English Law. One 
of a class between servile and free. 1 
Palg. Rise A Prog. 334. 


Of thU class a very receDt work says : “ Thus de¬ 
grees of servility are possible. A class may stand, 
as It were, half-way between (be class of slaves and 
the class of free men. The Kentish law of the 
seventh century as it appears iu the dooms of 
.£thelbert, like many of its continental sWors. 
knows a class of men who perhaps are not free men 
and yet are not slaves ; it knows the laet as well as 
Lhe (\eo%D. From what race the Kentish laet has 
sprung, and how, when it comes to details, the law 
will treat him—these are obscure questions, and tbs 
latter of them cannot be answered unless we apply to 
him what is written about the ioWi, iifi, and (tai of 
the continent. He is thus far a person that he haa 
a small wergild but poaaibly he is bound to the soil. 
Only in Althelbert'a dooms do we read of him. 
From later days, until Domesday Book breaks the 
silence, we do not obtain any definite evidence of 
the existence of any class of men who are not slaves 
but none the lees are tied to the land." Haiti. 
Domesd. 27. The laete were afterwards termed by 
the Normans frujri, bvrs or eoliberti ; id. 8fl. “His 
services, we are told, vary from place to place; in 
some districts he works for his lord two days a week 
and during harvest-time three days a week ; he 
pays gafoi in money, barley, sheep, and poultry ; 
also he has ploughing to do besides his week-work ; 
he pays hearth-peony; he and one of bis fellows 
must between them feed a dog. It U usual to pro¬ 
vide him with ao outfit of two oxen, one cow, six 
sheep, and seed for seven acres of his yard land, and 
also to provide him with household stuff: on his 
death all these chattels go back to his lora. Thus 
the boor is put before us as a tenan t with a house 
and a yard land or virgate, and two plough oxen. 
He wifi therefore play a more important part in the 
manorial economy than the cottager vno ban no 
beasts. But be u a very dependent person; bis 
boasts, even the poor furniture of his bouse, his 
pou and crocks, are provided for him by his lord. 
Probably it is this that marks him off from the or¬ 
dinary viffamu* or 1 townsman ’ and brings him near 
the serf. In a sense he may be a free man.” id. *7. 

In an earlier work of the same author It Is said : 
" Once and only once, in the earliest of our Anglo- 
Saxon text ;JEthelb. 20), we find mention, under 
B * m ® of laet. of the half-free class of persons 
caued ittui and other like names In continental doc¬ 
uments. To all appearance there rranni to be 
any such clam before the time of AlTred: It Is there¬ 
fore needless to discuss ttair condition or orUrln. 1 ’ 
1 PolL A Haiti. It. wooiuonor ongin. 


LAGA. The Law. 

The word wu aleo extensively need to 
designate loss; observed in particulardis- 


T.Atp OUT. Used in reference to 
ways, it describes all conditions of a way, 
such as a way voted to be built, a way 
being built, or a wav built. The context 
usually determines the meaning of the ex¬ 
pression. 83 Me. 514. 

LAIR WITE (from the Sax. legan, to 
lie together, and wite, a fine, etc.). A fine 
for the offence of adultery and fornication 
which the lords of some manors had the 
privilege of imposing on their tenants. 
Co. 4 Inst. 206 ; Fleta, lib. 1, c. 47. 


T.ATR GENTS (O. Ft.). Secular peo¬ 
ple ; laymen ; a jury. 

LAITY. Those persons who do not 
make a part of the clergy. They are di¬ 
vided into three states : 1. Civil, including 
all the nation, except the clergy, the army, 
and navy, and subdivided into the itobittty 
and the commonalty. 2. Milit ary . 8. Mari¬ 
time, consisting of the navy. Whart. Lex. 
In the United States the division, of the 
people into clergy and laity is not author¬ 
ized by law, but is merely conventional. 


LAIZ, LEEZ (O. Fr.). A legate. 
Kelh. 


LAKE. A body of water surrounded by 
land, or not forming part of the ocean, and 
occupying a depression below the ordinary 
drainage level of the religion. Cent. Diet. 

The fact that there is & current from a 
higher to a lower level does not make that 
a river which would otherwise be a lake ; 
and the fact that a river swells out in broad 
pond-like sheets with a current does not 
make that a lake whioh would otherwise 
be a river; 14 N. H. 477. 

The earlier decisions of the courts in this 
country tended to support the doctrine 
that no riparian owner oould acquire title 
to the bed of any lake however small ; 7 
Allen 158; 18 Pick. 261; 80 Me. 47; 18 id. 
198; but they were baaed upon the Ms win 
ohusetta ordinance of 1647 (when the terri¬ 


tory of Maine was a part of Massachusetts) 
which provided that all lakes more than 
ten acres in extent should be the property 
of the state for the benefit of the public. 
Other state courts followed these decisions, 
however, and while it is a recognized prin¬ 
ciple in this country that the title to the 
soil below the waters of a navigable lake is 
in the state and not in the owner of the 
abutting soil: 92 N. Y. 483 ; 34 Ohio St. 
492 ; 84 La. Ann. 838; 19 Barb. 484 ; 45 Vt. 
215 ; it has been also held that this principle 
applies to the bed of a non-navigaole lake ; 
42 Wis. 248 ; 76 Ind. 302 ; 61 N. W. Rep. 
(Ia.) 250 ; 54 N. Y. 377; 120 Ill. 509; but 
see as to the last case, 140 U. S. 371, which 
held that the Illinois case did not establish 
in that state the doctrine that the bed of 
small lakes does not belong to riparian 
owners, there being another ground on 
which the decision was also based ; there¬ 
fore, although it is the practice of the fed¬ 
eral courts to follow tne decisions of the 
state courts, they refused in this instance 
so to do, reveiping 16 Fed. Rep. 823. Later 
decisions in New York also overruled the 
case of Wheeler v. Spinola, 54 N. Y. 877 ; 
and hold that tho bed of a non-navigable 
inland lake belongs to the abutting riparian 
owner; 134 N. Y. 355, reversing 11 N. Y. 
B. 87 ; and see in support of this doctrine, 
62 Mich. 626 ; 32 N. J. L. 869 ; 58 Ind. 248 ; 
81 N. W. Rep. (S. D.) 479; 47 Ohio St. 326. 

Where a non-navigable inland lake is 
the subject of private ownership, neither 
the public nor an adjacent land owner has 
a right to boat upon it or to fish in its 
wjiters ; 24 N. E. Rep. (Ohio) 686; and 
such an owner may lease his interest in the 
bed of the lake for a term of years, reserv¬ 
ing to himaelf the right of fishing therein 
during such term ; 11 Ohio Cir. Ct. Rep. 
.508. 


In North Carolina it has been held that 
the bed of a lake may be the subject of 
private ownership, but if the waters are 
navigable in their natural state, the public 
have an easement of navigation in them 
which cannot be obstructed ; 100 N. C. 
477. The riparian proprietor upon a navi¬ 
gable lake has the exclusive right of access 
to and from the lake in front of his land 
and of building wharves in aid of naviga¬ 
tion not interfering with the public ease¬ 
ment; 42 Wis. 214; 10 Mich. 125. See 45 
Vt. 215. In England, a non-tidal lake is 
the subject of private ownership ; L. R. 3 
App. Caa. 641. 

Where the ownership of the bed of the 
lake is in the state it has no power to arbi¬ 
trarily destroy the rights of the riparian 
owner on such lake without his consent 
and without due process of law, for the sole 
purpose of benefiting some other riparian 
owner or for any other merely private pur¬ 
pose ; and an act authorizing the drainage 
of such a lake without the consent of a 
riparian owner is unconstitutional; 67 N. 
W. Rep. (Wis.) 918; nor have a board of 
supervisors, in the absence of a statute 
directly conferring it, the right to construct 
a bridge over such a lake; 42 N. W. Rep. 
da.) m. 

In the case of a meandered lake the ripa¬ 
rian proprietor is held entitled to the middle 
thereof; 61 N. W. Rep. (S. D.) 479; but 
in Illinois the title to 6uch waters and the 
land covered by them is held to be in the 
state in trust for the people; 161 III. 462. 
Meander lines do not out off land between 
such lines and the waters of a meandered 
lake; 121 Ind. 51; 42 Wis. 288 ; 44 Mich. 
408 ; 65 Hi«. 46; 140 U. S. 871; and dere¬ 
lict land left by the receding waters of a 
meandered lake is held to Belong to the 
riparian owners; 25 Ark. 120; 82 Pac. 
Rep. (Utah) 690; but not where the lake 
is artificially drained ; 81 N. W. Rep. (Ia.) 
250; and in Illinois, gradual recession of 
the waters of a meandered, lake is held to 
give the riparian proprietors the right to 
tne new land by following the recession of 
the waters to their edge; but a consider¬ 
able body of new land suddenly or percept¬ 
ibly formed by reliction is held to belong 
to the state; 161 Ill. 462. 

See 18 L R. A. 695, n.; Ang. Wafcero., 7th 
ed. 65; Boundary ; Great Lares ; High 
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Seas Navigable Wa ters ; Ponds ; 
Riparian Riqhtb ; Waters. 

LAKH. See Lap 

T. AM AN ETTR (Fr.). In French 
Law. A harbor or river pilot. Ord. Mar. 
liv. 4, 3. 

LAMB. A sheep, ram, or ewe, under 
the age of one year. 4 C. A P. 216. 

LAMBARDE’S ABCHAION. A 

discourse upon the high court of justice in 
England, bv William Lambarde, published 
in 1635. Marv. Leg. Bibl. 

LAMBARDE’S ARCHAIONOMXA. 

A collection of the laws of the Anglo- 
Saxons, William the Conqueror and Henry 
I. published in 1503 by the same author, 
keeper of the records in the tower. See 
Marv. Leg, Bibl. ; Allibone, Diet. Authors. 

LAMBARDE’S EIRENARCHA. A 

work by the same author upon the office 
and duties of a justice of the peace. Edi¬ 
tions were published in Latin in 1579 and 
1581, and in English it was published in 
1599. See Marv. Leg. Bibl. ; Allibone, 
Diet. Authors. 

LAMBETH DEGREE. A degree 
given by the archbishop of Canterbury. 1 
Bla. Com. 381, n. Although he can confer 
all degrees given by the two universities, 
the graduates have many privileges not 
shared by the recipients of his degrees. 

LAMMAS DAY. The 1st of August. 
Cowel. It is one of the Scotch quarter 
days, and is what is called a “ conven¬ 
tional term.” Moz. & W. 

“ This was one of the four great pagan 
festivals of Britain, the others being on 1st 
November, 1st February, and 1st May. The 
festival of the Gule of August, as it was 
called, probably celebrated the realization 
of the first fruits of the earth, and more 
particularly that of the grain-harvest, 
when Christianity was introduced, the day 
continued to be observed as a festival on 
these grounds, and, from a loaf being the 
usual offering at church, the service, and 
consequently the day, came to bu called 
Hlaf-musa, subsequently shortened into 
Lammas. . . . This we would call the 
rational definition of the word Lammas. 
There is another, but in our opinion utterly 
inadmissible, derivation, pointing to the 
custom of bringing a lamb on this day, as 
an offering to the cathedral church of York. 
Without doubt, this custom, which was 
purely local, would take its rise with refer¬ 
ence to the term Lammas, after the true 
original signification of that word had been 
forgotten/’ Chamb. Book of Days. 

LAMMAS LANDS. Open, arable, 
and meadow land which was kept open and 
by many owners in severalty during so 
much of the year as was necessary to re¬ 
ceive and remove the crop of the several 
owners, after which they were held and 
used in common, not only to the owners, 
but to inhabitants of the parish, manor, or 
borough. Since Sept. 2, 1752, such lands 
are open August 12th, under 24 Leo. II. 
c. 23, § 5; but their name was derived 
from the earlier practice of keeping them 
open from Lammas Day to Lady Day. See 
Cooke, I. A. 47; Elton, Commons 86 ; 6 Ch. 
D. 500. 

These lands were thus recently defined : 
“ Lands belonging to the owner iu fee 
simple who is absolutely the owner in fee 
simple, to all intents and purposes for hall 
the year ; and the other half of the year he 
is still the owner in fee simple, subject to 
a right of pasturage over the land by other 
people." Jessel, M. R., in 46 L. J. Cli. 721; 
6 Ch. D. 507. 

LANA (Lat.). Wool for carding and 
spinning. Dig. 7,8,12 ; Harper's L&t. Diet. 

LANCASTER. See Courts of the 
County Palatine. 

LANCETT. Vassals who were obliged 
to work for their lord one day in the week 
from Michaelmas to Autumn, either with 
fork, Bp&de, or flail at the lord's option. 


Spel. Gloe. 

LANES, DEZ (O. Fr.). Of the laity. 
Kelh. 

LANNS MANNUS (O. Fr.). A lord 
of the manor. Kelh. 

LAND. Any ground, soil, or earth 
whatsoever : as, meadows, pastures, woods, 
waters, marshes, furzes, and heath. 45 N. 
H. 813. 

An estate of frank tenement at the least. 
Shepp. Touch. 92. 

In a technical sense, freeholds are not in¬ 
cluded in the term lands; 3 Madd. 535. 
The term terra in Latin was used to deuotq 
land from terendo quia vomer e teritur (be¬ 
cause it is broken oy the plough), and ac¬ 
cordingly, in fines and recoveries, land. i. e. 
terra , was formerly held to mean arable 
land. Salk. 250 ; Cowp. 340 ; Co. Lift. 4 a. 
But see Cro. Eliz. 476 ; 4 Bingh. 90 ; Burt. 
R. P. 196. See also 2 P. Wins. 458, n.; 5 
Ves. 476 ; 20 Vin. Abr, 203. 

At common law tlie term land has a two¬ 
fold meaning. In its more general sense, 
it includes any ground, soil, or earth 
wliatsoever, as meadows, pastures, woods, 
marshes, furze, etc. ; 1 Inst. 4 a ; 2 Bla. Com. 
18. In its more limited sense, the term 
land denotes the quantity and character of 
ti»e interest or estate which the tenant may 
hold in land. The land is one thing, and the 
estate in land is another thing, for an estate 
in laud is a time in land or land for a time. 
Plowd. 555. 

Generally, in wills, “land” is used in 
its broadest sense ; Schoul. Wills § 498 ; 1 
Jarin. Wills 604, n. ; 1 Pow. Dev. 186 ; 10 
Paige 140. A freehold estate in reversion 
or remainder will pass under the term ; 2 
Vern. 461 ; 3 P. Wms. 55 ; 17 Barb. 86 ; or 
in a deed ; 10 Paige, Ch. 156. But as the 
word has two senses, one general and one 
restricted, if it occur in connection with 
other words which either in whole or in 
part, supply the difference between the two 
senses, that is a reason for taking it in its 
less general sense : e. g. in a grant of lands, 
meadows, and pastures, the former word 
is held to mean only arable land. Cro. 
Eliz. 476, 659 ; 5 Johns. 440. 

If one be seized of some lands in fee, and 
possessed of other lands for years, all in one 
parish, and lie grant all his lands in that 
parisli (without naming them), in fee- 
simple, or for life, by this grant shall pass 
no more but the lands he hath in fee-eimple ; 
Shepp. Touchst. 92. But if a man have no 
freehold estate, “ lands,” in a will, will pass 
his leasehold ; and now, by statute, lease¬ 
hold will doss if no contrary intent is 
shown, and the description is applicable 
even if he have freehold ; 1 Viet. c. 26; 2 
B. & P. 303; Cro. Car. 292 ; 1 P. Wms. 
286 ; 11 Beav. 237, 250. 

Incorporeal hereditaments will not pass 
under “ lands,” if there is any other real 
estate to satisfy the devise ; but if there is 
no other such real estate they will pass, by 
statute ; Moore 859, pi. 49. See Real 
Property ; Fixtures. Incorporeal here¬ 
ditaments have been held not land; 2 
Sandf. Sup. Ct. N. Y. 552. See 89 N. Y. 
87 ; contra, 46 N. Y. 46 ; 82 id. 459 ; 101 id. 
822. The word land does not comprehend 
rents which are incorporeal, which are not 
lands, but mere rights or profits issuing out 
of lands and tenements corporeal; 4 Watts 
109 ; 5 Denio 324. In a statute the term 
has been held to include an easement, if 
such construction appears to have been in 
accordance with the intention of the legis¬ 
lature ; 15 L. J. Chan. 806. Land has been 
held to include servitudes, easements, 
rents, and other incorporeal hereditaments, 
and all rights thereto and interests therein, 
equitable as well as legal; 51 N. W. Rep. 
(la.) 18 ; 19 N. Y. S. 890 ; and to be synony¬ 
mous with the terms real estate and real 

{ iroperty ; 49 Fed. Rep. 549 ; and to include 
eases for years, remainders, reversions, 
rent-charges, tithes, advowsons, and titles 
of honor ; 80 Ch. Div. 186. 

Land has an indefinite extent upward as 
well as downward ; therefore, land legally 
includes all houses or other buildings stand¬ 
ing or built on it, and whatever is in a 
direct line between the surface and the 


centre of the earth ; 8 Kent 378, n. See 
Co. Litt. 4 a ; 37 Minn. 4; 9 Day 374; 
Wood, Inst. 120; 2 Bla. Com. 18 ; 1 Cruise, 
Dig. 58 ; Real Property. 

The right to develop the natural resource* 
of land. All land is held subject to the 
right, in the state, of taxation and eminent 
domain. The right to put his land to the 
most profitable use for his own benefit is 
one of the landowner’s privileges, but how 
far this right extends has been the subject 
of much adjudication by the courts. He 
may develop its natural resources by min¬ 
ing, even if oy so doing he injure the prop¬ 
erty of an adjacent landowner; 8 Atl. 
Rep. (Pa.) 620 ; 113 Pa. 126 (overruling 86 id. 
401; and see 24 id. 298, where Black, C. J., 
laid down the rule that “ the necessities of 
one man’s business cannot be the standard 
of another’s rights in a thing belonging to 
both ”) ; he may make use of springs on 
his land, even ir he thereby drain a stream 
in which others have a property right; 25 
id. 528 ; he may increase the volume of 
water in such a stream by draining his own 
swamp land ; 26 id. 407 ; and if by any of 
these methods, he injure another, it is a 
damnum absque injuria. 

He may not collect upon his land or suf¬ 
fer to accumulate there anything which, 
if it escape, may do injury to others, with¬ 
out being liable for all the damage it may 
do; L. R. 3 H. L. 330 ; he may not erect 
upon his land a manufacturing establish¬ 
ment, which is not intended to develop its 
natural resources, without being liable for 
any nuisance it may create to others; 23 
Atl. Rep. (Md.) 845 ; 62 Hun 306 ; 145 Pa, 
324 ; and lie may be enjoined from main¬ 
taining a nuisance on his land, where such 
nuisance can be avoided, without proof of 
damage to plaintiff or negligence on the 
part of defendant. See Fire. 

He may not divert the water of a stream 
to an unusual course, even if the quantity 
of water iB not diminished thereby ; 43 N. 
Y. S. 29. 

He may not obstruct a passway over his 
land which has been continuously used by 
the public for more than 15 years ; 38 S. 
W. Rep. (Ky.) 690. 

He may explode nitroglycerine for the 
purpose of increasing the flow of natural 
gas, although by so doing lie draw gas from 
the land of another; 31 N. E. Rep. (Ind.)57, 
01 ; but he is held liable in damages where 
he uses for that purpose an explosive so 
powerful as to injure the property of an ad¬ 
joining owner ; 17 N, Y. S. 22 ; and he may 
be enjoined from so doing where he can 
obtain the same result, although at an in¬ 
creased cost to himself ; 43 N. Y. Suppl. 
1. 

As to acts by an adjoining owner, where¬ 
by the right of vertical and lateral support 
to one’s land by the subjacent or adjacent 
soil is interfered with, see Lateral Sup¬ 
port. 

Ah to acts by an adjoining owner inter¬ 
fering with light and air, see Ancient 
Lights. 

As to what covenants run with the land, 
see Covenants. 

See also Real Property ; Easements ; 
Boundaries ; Lares ; Water Courses ; 
Rivers ; Mines and Mining : Remainders ; 
Reversions. All, Land. Real Estate. 
Flowing Lands ; Military Bounty Land; 
Restricted Lands ; State Lands. 

LAND AGENDE, LAND-HLA- 
FORD, LAND-BICA. A proprirtor of 
land ; lord of the soil. Wharton ; Anc. Inst. 
Eng. See Landefricus. 

LAND BOOK. See Landboc. 

land CEAP, LAND CHEAP (land, 
and Sax. ceapan. to buy). A fine payable 
in money or cattle, upon the alienation 
of land, within certain manors and liber¬ 
ties. Cowel, Gloss. 

LAND CERTIFICATE. A certifi¬ 
cate given to a registered proprietor of 
freehold land under the English Land 
Transfer Act of 1875. A similar certificate 
is given to the transferee on every sub- 
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sequent transfer. It contains a descrip¬ 
tion of the land as it appears on the regis¬ 
ter and the name and address of the 
proprietor, and is prima facie evidence of 
the truth of the matters therein set forth. 

LAND COP. The sale of land which 
was evidenced in early English law by the 
transfer of a rod or festuca (q. V.) as a 
symbol of possession which was handed by 
the seller to the reeve and by the reeve to 
the purchaser. The conveyance was made 
in court, it is supposed, for securing better 
evidence of it, and barring the claims of 
expectant heirs : Maitl. Domesd. B. 323. 

LAND COURT. In American Law. 

The name of a' court which formerly ex¬ 
isted in the city of St. Louis, state ot Mis¬ 
souri. having sole jurisdiction in St. Louis 
county in suits respecting lands, and in 
actions of ejectment, dower, partition. As 
to the United States courts for the deter¬ 
mination of land claims, see United States 
Cot’ rts. 


In case of conflict between railroad land 
grants tbe elder title must prevail. So 
held, where the Northern Pacino Railroad 
claimed land in Minnesota under a giant 
of July 2, 1864, and the St. Paul and Pa- 
ciflo Railroad claimed port of the same 
lands under acts of congress of March 8, 
1865, and March 8, 1871 ; 139 U. 8. 1. 

Where lands are granted hy acts of con¬ 
gress of the same date, or by the same act, 
in aid of two railroads that must necessa¬ 
rily intersect, each grantee takes an un¬ 
divided moiety of the lands within the 
conflicting limits ; 159 id. 849, 872. 

Where congress grants the odd-number¬ 
ed sections of land for a given distance on 
each side of a railroad, before the road is 
located, the title does not pnBs to any par¬ 
ticular sections until the line of the road is 
made certain, which makes certain also the 
sections granted : 9 Wall. 95. 

Where an act of congress makes a grant 
of land of the odd-numbered sections with¬ 
in a certain distance of a railroad, the title 


LAND GABEL. A tax or duty on 
land. See Gabel. It is said to have wen 
originally a penny for a house : Spel. 
Gloss. ; and by another authority, in 
Domesday Book it was a quit-rent for a 
house site similar to the modern ground 
rent. Wliart. L. Diet, Spelled also Land 
Gable. Moz. & W. 

LAND GABLE. See Land Gabel. 

LAND GRANT. A legislative ap¬ 
propriation of a portion of the public do¬ 
main either for charitable or eleemosyn¬ 
ary purpose, or for the promotion of the 
construction of a railroad or other public 
work. 

Although the public lands of the United 
States and of the various states have been 
to a great extent conveyed by deeds or 
patents issued in virtue of general laws, 
many specific grants have also been made, 
and were the usual method of transfer dur¬ 
ing the colonial period. See 3 Wash. R. P. 
181 ; 4 Kent 450. 494 ; 8 Wheat. 543 ; 6 
Pet. 5 43: 16 id. 367. 

It is alwavs to.be borne in mind in con¬ 
struing a congressional grant that the act 
by which it is made is a law as well as a 
conveyance, and that such effect must be 
given to it as will carry out the intent of 
congress ; and this intent should not be de¬ 
feated by applying to the grant the com¬ 
mon-law rule making grants applicable 
only to transfers between private parties: 
97 (J. S. 491. Followed in 10 Am. & Eng. 
R. Cas. 552. To ascertain that intent 
courts will look to the condition of the 
country at the time of making the grants, 
as well as the purpose of the gTants as ex¬ 
pressed on their face ; 26 Am. & Eng. R. 
Cas. 513; 113 U. S. 618. 

All government grants are to be strictly 
construed against the grantees. Nothing 
passes but what is conveyed in clear and 
explicit Language, and nothing can be im¬ 
plied ; 23 How. 06 ; 23 N. J. Eq. 441. 

The provis'ons of various acts of con- 
ess that the land-grant railroads‘‘shall 
and remain a public highway for the 
use of the government, free from all toll 
or other charge for transportation of any 
property or troops of the United States,” 
mean that the government may use the 
roads, with all fixtures and appurtenances, 
but not that it may compel the roads to 
transport property and troops without 
compensation ; 12 Ct. of Cl. &5. Such a 
railroad is under a perpetual contract 
made by the Land Grant Act of May 17, 
1856, to carry the mails at such rates as con¬ 
gress may by law director the post-master- 
general determine ; 21 Ct. of Cl. 155. 

Priority of grant settles the title of the 
railroad where the claims conflict and not 
the priority in filing maps of definite loca¬ 
tion ; 146 U. 8. 570; and when grants are 
made to two railroads, none of the land 
passes to the second which comes within 
the prospective rights of the first ; id. 615. 

Title does not vest until the lands are 
actually selected and set apart under the 
direct'on oftliesecretary of the interior ; 
141 U. 8. 858 . oi Minn. 897. 


of the corporation to the land vests at once, 
«nrl r*jtn only be thereafter divested by tbe 
overnment for a failure to pertorm cun- 
itions imposed, of upon a proper pro¬ 
ceeding instituted to revest the title in the 
government; 32 Fed. Rep. 457. 

The revocation of a land grant to a cor¬ 
poration which has become dormant, and 
the transfer thereof to another corporation 
by an act of the state legislature, is not an 
invasion of private rights and does not. un¬ 
less so expressed or clearly implied, burden 
the transfer with the debts of the dormant 
corporation; 163 U. S. 31. 

Where Land is granted to a railroad com¬ 
pany before its tract is located, the title to 
the specific land attaches by a location of 
the road, and takes effect by relation as of 
the date of the grant, so as to cut off in¬ 
tervening claims of other roads, claiming 
under other grants, unless the lands are spe¬ 
cially reserved in the statute ; 97 U. S. 491. 

The grant to the Northern Pacific R. R. 
of certain public lands is a grant in ortE- 
$enti. Yet it is in the nature of a float, 
and the title does not attach to any speci¬ 
fic section until capable of identification ; 
but when once identified, the title attaches 
as of the date of the grant ; 15 U. S. App. 
279. A railroad company takes title to the 
land upon complying with the act and not 
before ; 15 id. 359. 

In acts making land grants to railroad 
companies, conditions are usually imposed 
which must be complied with to make the 
grant operative. Among such conditions 
are frequently named such as make the 
grant dependent upon the amount of net 
earnings, and accordingly, the phrase has 
been frequently the subject of construction 
in that connection. “Net earnings,” 
within the meaning of such a law, are 
ascertained by deducting from gross earn¬ 
ings all ordinary expenses of organization 
and of operating the road, and expen¬ 
ditures bona fide made in improvements, 
and paid out of earnings, and not by the 
issue of bonds or stock ; hut not deducting 
interest paid on any of the bonded debt of 
the company ; 99 U. S. 402. Followed in 
20 Ct. of Cl. 70 ; 29 Am. A Eng. R. Cas. 
384 ; 27 Fed. Rep. 1. See Lands, Public. 

LAN D-MARK. A monument set up 
in order to ascertain the boundaries between 
two contiguous estates. For removing a 
land-mark an action lies. 1 Thomas, Co. 
Litt. 787. See Monuments. 

LAND OFFICE. A government bu¬ 
reau established in 1812, originally connect¬ 
ed with the treasury, but since 1849 form¬ 
ing a division of the department of the 
interior. 

The commissioner of the general land 
office performs, under direction of the 
secretary of the interior, all executive 
duties appertaining to the surveying and 
sales of the public lands of the United 
States, or in any wise respecting such 
public lands, and also such as relate to 
private grants of land, and the issuing of 
patents for all land under the authority of 
the government; Rev. Stats. U. 8. secs. 
446-461; he has absolute jurisdiction of 


any particular grant of public land ; 158 
U. 8. 155 ; he has tne power to supervise 
the action of the officers of a local Land 
office and to annul a fraudulent entry, out 
liis action is not conclusive ; 4 U. S. App. 
332 ; and the courts are not concluded hy 
the decision of the land department on a 
question of law ; 159 U. S. 46. 

The general land office has charge of 
the record of title to the vast area known 
as the public domain, and all business per¬ 
taining to the survey, disposition, and 
patenting of the public lands of the United 
States ia transacted through it or under 
its order and supervision. All Questions of 
fact decided by the general land office 
are binding everywhere, and injunctions 
and mandamus proceedings will not lie 
against its officers ; 9 Wall. 575 ; 7 id. 347 ; 
9 id. 298; but a court of equity, after the 
title has passed from the United States, 
may relieve against mistakes of law in col¬ 
lateral proceedings, but it must be clear 
that a mistake of law has been committed ; 
96 U. S. 535 ; and if the alleged mistake be 
a mixed one of law and fact so that the 
court cannot separate it so as to see clearly 
where the mistake of law is, the decision 
is conclusive ; 101 id. 476. 

Decisions of the land office upon ques¬ 
tions of fact within their jurisdiction can¬ 
not be reviewed in a collateral proceed¬ 
ing ; 158 U. S. 240. Its construction upon 
an act of congress and its usage for eigh¬ 
teen years is entitled to considerable 
weight ; 148 U. S. 562. Its decisions upon 
questions of fact are conclusive ; 158 U. S. 
155. Its rules and regulations have the 
effect and force of law on the due observ¬ 
ance of which all citizens have the right to 
rely ; 19 U. S. App. 10. 

In all matters confided by law to their 
examination and decision the United States 
Land officers act judicially, and their de¬ 
cisions are as final as those of other courts ; 
5 Minn. 223 ; and although such action is 
generally conclusive, the land office, up to 
the issuing of the patent in their dives¬ 
titure of title, cannot by its subsequent 
action upon a fictitious claim defeat rights 
already vested. See Land Patent. 

In a bill which seeks to show that a de¬ 
cision of the land department was procured 
by fraud, it must be shown that some trick 
or deceit was practised on the officers of 
the department. Where such a bill attacks 
such a decision on the ground that the of¬ 
ficers of the department have misconstrued 
and misapplied the law, it must set out the 
evidence and what the department found 
the facts to be, so that the court can sep¬ 
arate the department’s finding of facts 
from its conclusions of law. It is not nec¬ 
essary to give notice of a contest before the 
land department to the predecessors in title 
of a claimant; 80 Fed. Kep. 425. 

LAND PATENT. A muniment of 
title issued by a government or state for 
the conveyance of some portion of the pub¬ 
lic domain. 

The issue of a land patent is the convey¬ 
ance of public lands to the person or per¬ 
sons who, by compliance with the law, have 
become entitled tnereto under a land grant 
( q . v.). It is a conveyance by the govern¬ 
ment when it lias any interest to convey. 
121 U. S. 488. 

A patent issued under the act of con¬ 
gress of March 3, 1851, to settle land titles, 
under the Mexican grant, " is not only the 
deed of the United States, but it is a solemn 
record of the government, of its action and 
judgment with respect to the title of the 
claimant existing at the date of the ces¬ 
sion. By it the sovereign power, which 
alone could determine the matter, declares 
that the previous grant was genuine ; that 
the claim under il was valid and entitled to 
recognition and confirmation by the law of 
nations and the stipulations of the treaty ; 
and that the grant was located, or might 
have been located, by the former govern¬ 
ment, and is correctly located by the new 
government, so as to embrace the premises 
as they are surveyed and described. Whilst 
this declaration remains of record, the gov¬ 
ernment itself cannot question ita verity, 
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nor oan parties claiming through the gov¬ 
ernment Dy title subsequent.” Field, C. J., 
in 18 Cal. 11, 26. 

Nature and effect o f patents generally. A 
grant of laud is a publio law standing on 
the statute books or the state, and is notice 
to every subsequent purchaser under any 
conflicting sale made afterward; 3 U. S. 
App. 581. The final certificate or receipt 
acknowledging the payment in full by a 
homesteader or pre-emptor is not in legal 
effect a conveyance of the land; 4 id. 
832. It transfers the full equitable title; 
159 CJ. S. 08. A patent alone passes land 
from the United. States to the grantee ; 18 
Pet. 498; 20 Mo. 108 : 1 Ohio 281 ; not only 
as it was at the time of the survey, but as 
it is at the date of the patent; 134 U. S. 
178 ; and nothing passes a perfect title to 
public lands but a patent, except where 
congress grants lands in words of present 
grant; 13 Pet. 498; though its delivery to 
the patentee is not essential to pass the 
title ; 102 U. S. 378 ; and the United States 
cannot by authority of its own officers in¬ 
validate that patent by the issuing of a sec¬ 
ond one for the same property ; 135 U. S, 
236 ; see 21 Wall. 800 ; 9 Cra. 87 ; 5 Wheat. 
693 ; 11 id. 330 ; or divest the title by giving 
a patent to another ; 8 Mo. 526. Its office is 
to define the land : 9 Cal. 822 ; it has been 
said to be equivalent to a deed ; 20 id. 387. 
After land has been Bold by certificate, the 
United States holds the legal title until the 
patent issues, but only in trust for the pur¬ 
chaser ; and the officers can only act min¬ 
isterially and issue it to him, and cannot 
act judicially and determine that another 
claimant is entitled to it; 2 la. 1. A pat¬ 
ent is conclusive against all whose rights 
commence subsequently to its date; 7 
Wheat. 212; it conveys the legal title and 
leaves the equities open ; 15 Pet. 93. It re¬ 
lates back to the date of purchase, and title 
to real estate, acquired under an execution 
sale, cannot be defeated by the issuing of a 

S atent to the execution defendant, bearing 
ate subsequent to the sale by the sheriff; 
5 la. 157. But a patent for public land will 
not be held to take effect by virtue of the 
doctrine of relation, as of the date of the 
initial step taken by the patentee * ' v here it 
appears that the rights by him acquired 
under such initial step were lost by his 
lack of diligence, and third parties 1 rights 
had intervened ; 80 Fed. Rep. 433. 

Where the United States has parted with 
title by a patent legally issued, ancl upon 
surveys legally mode by itself and approved 
by the proper department, the title so 
granted cannot be impaired by any subse¬ 
quent survey made by the government for 
its own purposes; 18 La. Ann. 128. A paV 
ent founded'on a void entry and survey 
nevertheless passes the legal title from the 
government to the patentee, but the com¬ 
mencement of the title is the patent; 2 
Ohio 216. It passes to the patentee every¬ 
thing connected with the soil, forming any 
portion of its bed, or fixed to its surface; in 
short, every tiling connected with the term 
“land”; 17 Cal. 199. 

A patent for land is the highest evidence 
of title and is conclusive as against the 
government, and all claiming under junior 
patents or titles, until set aside or annulled, 
unless it is absolutely void on its face; 2 
WaU. 525 ; 13 id. 72 ; id. 92 ; 19 id. 646 ; 23 
How. 235; 104 U. S. 636 ; the presumption 
being that it is valid and passes the legal 
title ; 18 How. 87. When issued upon con¬ 
firmation of a claim or a previously exist¬ 
ing title, it is documentary evidence, hav¬ 
ing the dignity of a record of the existence 
of that title or of such equities respecting 
the claim as justify its recognition and 
confirmation; 121 U, S. 488; it must be 
interpreted as a whole its various provis¬ 
ions in connection with each other, and 
the legal deduction drawn therefrom 
must be conformable with the document; 
21 How. 865. 

A patent for unimproved lands, no part 
of which was in the possession of any one 
at the time it was issued, gives a legal seisin 
and constructive possession of all the lands 
within the survey; 5 Pet. 485. The iden¬ 
tity of the land must be ascertained by 


a reasonable construction of the patent, 
but if rendered wholly unnecessary by 
inaccurate description the grant is void ; 
6 id, 828. 

Government documents are not evidence 
of titles as against parties claiming pre-ex¬ 
isting adverse and paramount title ; 124 U. 
8. 261. A patent issued by the United 
States cannot be avoided or impeached for 
fraud in a collateral action ; 26 la. 498; 
but it may be collaterally impeached in 
any action, and its operation and convey¬ 
ance defeated, by showing that the depart¬ 
ment had no jurisdiction to dispose of the 
lands; 121 U. S. 488. Where issued by 
mistake, inadvertence, or other cause, to 
parties not entitled to it, they will be de¬ 
clared trustees of the true owner and de¬ 
creed to convey the title to him : 147 id. 
242. A patent is void at law, if the grantor 
state had no title to tbe premises embraced 
in it, or if the officer who issued the patent 
had no authority to do so ; 142 id. 161. In 
oases of ejectment, where the question is 
who has the legal title, the patent of the 
government is unassailable ; 139 id. 642. 

The patent is conclusive evidence that 
the patentee has complied with the act of 
congress as concerns improvements on the 
land, etc.; 3 La. Ann. 203 ; it is prima facie 
evidence that all legal requirements have 
been complied with ; 7U. 8. App. 507 ; but 
a patent fraudulently obtained by illegal 
issue is void ; 4 La. Ann. 262 ; 2 How. 284 ; 
5 Har. A J. 223. 

Patents for mines. The fee of all min¬ 
eral lands remains in the United States 
until patent issues therefor ; 24 Cal. 339 ; 1 
Mont. 410; Copp’s Mining Law 37. The 
locator possesses only the right to purchase 
until the payment of the purchase money 
and the issuance of a receipt by the regis¬ 
ter and receiver of the local land office ; 33 
Fed. Rep. 562. 

The method of procedure for the applica¬ 
tion for patent is provided for in U. S. Rev. 
Stats. § 2825. It requires that the applicant 
shall file under oath in the proper land 
office an application showing a compliance 
with the aoove-mentioned statute, together 
with a plat and field notes made by or 
under the direction of a United States sur¬ 
veyor general, and shall post a copy of the 
plat, together with a notice of the applica¬ 
tion, on the land, and then file an affidavit 
of the posting of such notice and copy in 
the land office. The act also requires that 
the register of the land office shall poet 
said notice in his office for sixty days, and 
shall publish it for the same period in a 
newspaper nearest to the claim. If at the 
expiration of the said sixty days no adverse 
claim shall have been filed with the regis¬ 
ter and receiver of the local land offioe, 
the applicant shall be entitled to a patent 
upon the payment of $5.00 per acre for a 
lode location, and $2 .50 per acre for a 
placer location, and after the expiration of 
said sixty days third persons cannot be 
heard to make objection to the issuance of 
the patent; see 9 Colo. 208 ; 4 Sawyer 302 ; 
12 Nev. 320. 

The issuanoe of such a patent is conclu¬ 
sive as to title of land described therein 
upon a court of law and in controversies 
between individuals: 3 Mont. 282 ; 0 id. 
397 ; 8 Fed. Rep. 300 ; 34 id. 515. By the 
act of March 3, 1881. Rev. Stats. 1 Supp. p. 
824, it is provided that if in any action 
brought pursuant to section 2320 of the 
Revised Statutes, title to the ground in con¬ 
troversy shall not be established by either 
party, the jury shall so find, and judgment 
shall be entered according to verdict. In 
such case no costs shall be allowed, and the 
olaimant shall not proceed in the land 
office or be entitled to a patent for the land 
in controversy until he shall have perfected 
his title. 

Where an application is pending for a 
patent to mineral lands, any adverse claim 
must be filed within the sixty days granted 
by the statute, ana must be under the oath 
of the adverse olaimant; Rev. Stat. §§ 
2825-2826 ; 21 Fac. Kep. 492. If such adverse 
claim be filed, proceedings upon the patent 
n hn.ll be stayed until the controversy shall 
have been determined by a court of com¬ 


petent jurisdiction, or the adverse claim is 
waived; 83 Fed. Rep. 562; 114 U. S. 570. 
This procedure in the court must be begun 
by the adverse claimant within thirty days 
after filing his adverse claim, or his claim 
will be deemed to have been waived ; U. S. 
Rev. Stats. § 2326 ; 114 U. S. 576 ; 2 Mont. 
421. The person in whose favor a decision 
is rendered in such a proceeding is entitled 
to the patent upon compliance with the 
provisions of law ; U. S. Rev. Stats. ^ 2320 ; 
and it is given to the party establishing the 
better title, the only question before the 
court being one of the right of possession 
of the premises; 21 Fed. Rep. 107. It is 
necessary for an adverse claimant in such 
a procedure to prove right of possession as 
against the United States, as well as against 
the applicant for a patent; 115U.S. 45 ; and 
where neither party shows title neither'can 
receive a patent; 21 Fed. Rep. 107 ; 9 Colo. 
589. 

How cancelled and annulled. It is not 
permissible for courts of law to inquire 
into the validity of a patent or into any 
question of fraud in connection with its 
issuance; 16 Fed. Rep. 829; see 104 U. S. 
636. This, of course, applies only to the 
cases where the department has jurisdic¬ 
tion to act. If such jurisdiction was want¬ 
ing or if the patent be void upon its face, it 
may, of course, be collaterally impeached ; 
104 U. S. 636 ; 8 Colo. 179. The United 
States may bring an action to set aside a 
patent upon allegations of fraud, aDd such 
action is triable under the same principles 
and rules which would obtain between in¬ 
dividuals; 114 U. S. 233; 128 id. 673 ; 16 
Fed. Rep. 810; id. 829. that is when the 
question arises as to patenting the land to 
tne wrong person ; in wdiich case the gov¬ 
ernment merely becomes the instrument 
by which the light of the individuals can 
be established and is merely a formal com¬ 
plainant; but if the patent has been ob¬ 
tained from the government by fraud or 
covers lands which were not subject to 
patent, the government sues in its sovereign 
capacity ; U. S. v. Amer. Bell Tel. Co. 
(Berliner Case), where the subject is fully 
discussed and all the cases cited. See Pat¬ 
ent, 

It may proceed by bill in equity for a 
decree of nullity', and an order of cancella¬ 
tion cf a patent issued by the government 
itself, ignorantly, or in mistake, for landB 
reserved from sale by law, and a grant of 
which by a patent was therefore void : 2 
Wall. 525; or where a patent issued in 
mistake, and the government lias a direct 
interest or is under an obligation respecting 
the relief invoked ; 141 U. S. 358 ; or when 
the patent was issued by mistake or ob¬ 
tained by fraud ; 146 id. 120; the initiation 
and control of such a suit lies with the at¬ 
torney-general ; 125 id. 273; 127 id. 338. 

Misrepresentations knowingly made by 
the applicant for a patent will justify the 
government in prooeeding to set it aside, 
as it has a right to demand a cancellation 
of a patent obtained by false and fraudu¬ 
lent representations; 128 id. 673; see 137 
id. 161; but courts of equity cannot set 
aside, annul, or correct patents or other 
evidence of title obtained from the United 
States by fraud or mistake, unless on spe¬ 
cific averments of the mistake or fraud, 
supported by clear and satisfactory proof; 
121 id. 825. A bill in equity is the proper 
remedy; 11 How. 552 ; although a patent 
fraudulently obtained by one knowing at 
the time that another person has a prior 
right to the land may t>e set aside by an 
information in the nature of a bill in equity 
filed by the attorney of the United 8tates for 
the district in which the land lies; id. A 
court of equity, upon a bill filed for that pur¬ 
pose, will vacate a patent of the United 
States for a tract of land obtained by mis¬ 
take from the officers of the Land office, in 
order that a clear title may be transferred 
to the previous purchaser; 4 Wall. 232; 
but a patent for land of the United States 
will not be declared void merely because 
the evidence to authorise its issue is deemed 
insufficient by the oourt; 10 Ohio 61. A 
state can impeach the title convoyed by it 
to a grantee Only by a bill in chancery to 
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otooel it, either for frmod on the pert o 4. 
the grantee or mistake of lew ; end until 
■o oanoelled, it aeanot fame to any other 
party a valid patent for the erne land ; 140 

UTS. 79. 

After the tame of a patent, as si g nmen t 
and transfers of the pee e motion right will 
not be inquired into; 4 M oLo a n 866. Tbe 
taue of a patent of public lands to a person 
not equitably entitled to it does not pre¬ 
clude the owner of the equitable title from 
enforcing it in a court of equity ; 147 U. 8. 
47; and fraud on the part or a grantee 
urder a patent does not prevent the legal 
title from passing to a bona fide purchaser; 
7 D. S, App. 138 ; unless the purchaser had 
sufficient information to put him on inquiry 
of fraud, in which case he is not a bona fiat 
purchaser; 146 17. S. 120. A patent to a de¬ 
ceased person is void ; 12 Pet. 264 ; 7 Ohio 
288. On the acquisition of the territory 
from Mexico, the United States acquired the 
title to lands under tidewater, in trust for 
future states that might be erected out of 
the territory; but this doctrine does not 
apply to lands that had been previously 
granted to other parties by the former gov¬ 
ernment ; 143 U. S. 161. See Lands, Pub* 
Lie; Land Warrant ; Land GbAnt. 

LAND POOR. A phrase used to indi¬ 
cate the possession of a large quantity of 
unproductive lands, the payment of taxes 
ana loss of interest on wnioh keeps the 
owner poor. “ A man land-poor may be 
largely responsible ; ” 46 Mich. 827 ; A O. 
9 N. W. Rep. (Mich.) 443. 

LAND REEVE. One whose business 
it is to overlook parts of an estate. Mou. 
A W. 

LAND REGISTRY. See Land Tmj 

and Transfer ; Rrqistratton ; Bboobd- 

DfO. 

LAND REVENUES. An income de¬ 
rived from crown lands in Great Britain. 
These lands have been so largely grunted 
away to subjects that they are now con¬ 
tracted within very narrow limits. The 
crown was so much impoverished in this 
manner by William m. that the stat. 1 
Anne, c. 7, 6 6, was passed, with the stat. 
84 George Ill. o. 76, which amends and 
continues it, makes void all grants or leases 
from the ground of royal manors or other 
possessions connected with land for a period 


*1, nad made necessary the consent of par¬ 
liament in case of the alienation of crown 
property. It is said that none of throe 
statutes have succeeded Ln checking the 
practice. Early at the beginning or the 
reign of George III. tbe hereditary cro wn 
revenues derived from escheats, mason 
held in capite , eetrayB, fines, etc., were sur¬ 
rendered By the king to the general funds, 
and in the place of them he received a qwd 
fied sum annually for the civil list. 

The supervision of such property as stfll 
belongs to the crown is vested in ftrmnilr 
riooers appointed for the purpose,catted the 
oommiseaonera of woods, forests, and laid 
revenues. 

LAND STEWARD. An agetit who 

has the management and control of landed 
estate belonging to an individual or state. 

LAN D TAX. A tax on the beneficial 
proprietor of land such as is Imfosod in 
many of the states; so far as a tenant Is 
proprietor, and no farther, does 
it rest on him . It was first imposed in 
1806, a new valuation of the buKtiin the 
kingdom having been made in 160ft, w hich 
has not sinoe been changed. In 1798 H was 
made perpetual, at a rate of four shflliM B 
in a pound of valued rent. Under the 
provisions of the stat. 16 A 17 Viet. c. 74; 
this tax is now generally redeemed. Bee 
Encyc. Brit. Taxation. 

LAM B TENANT (commonly eaUed 
semes*theUn£ * * w1k> actuallypos- 

LAND TITLE AND TRANSFER. 
7k* existing system of land transfer is a 
long and tedious proc e s s involving tbe ob¬ 


servance of many formalities and technical¬ 
ities, a fhilnre to observe any one of which 
may defeat title. Even where these have 
been most carefully complied with, and 
w here the title has been traced to its 
source, the purchaser must buy at his peril, 
there always being, In spite of the utmost 
oars and expenditure, the possibility that 
his title may turn out bad. Yeakle, Tor¬ 
rens System 206. 

For tbe past 00 years the project of sim¬ 
plifying hind titles and transfer has been 
agitated in England. For the purpose of 
considering the best method of so doing, 
a royal commission was appointed in 1804, 
and its report in 1867 recommended a lim¬ 
ited plan of regi s tr a tion of title. In 1862 
the Lord West bury Act, 26 A 26 Viet. cc. 53, 
67, provided for the registration of in¬ 
defeasible titles, but they were confined tq 
good marketable titles. In 1676 the Lord 
Cairns bill was passed, which provided for 
the permissive use of a scheme for the reg¬ 
istration of title, and was a modified form 
of the Torrens system, but, as the friends of 
that system pointed out, the provisions of 
the bill were not stringent enough, and 
comparatively little use has been made of it. 

Tins act was amended in several par¬ 
ticulars by the Land Transfer Act, 1897. 
In addition to these ohanges this amend¬ 
atory act of 1897 makes some very vital 
ohanges in the real estate law of England ; 
it provides as follows: “ Where real estate 
is vested in any person without a right in 
any other person to take by survivorship, 
it shall, on his death, notwithstanding 
any testamentary disposition, devolve to 
ana become vested in his personal rep¬ 
resentative or representatives from time 
to time as if it were a ohattel real 
vesting in them or him.” This applies 
to any real estate over which the testator 
“ has a general power of appointment.” 
Probate and letters of administration 
maybe granted in respect of real estate 
only, although there is no personal estate. 
Subject to the powers, rights, duties, and 
liabilities imposed in the act, the “ personal 
repreeentativee hold the real estate as 
trustee for the persons by law beneficially 
entitled thereto, and those persons shall 
have the same power of requiring a trans¬ 
fer of real estate as persons beneficially en¬ 
titled to personal estate have of requiring 
a transfer of such personal estate.” ‘‘All 
enactments and rules of law relating to the 
effect of probate or letters of administra¬ 
tion as respects chattels real, and as re¬ 
spects the dealing with chattels real before 
probate or administration, and as respects 
the payment of oostsof administration, etc., 
of personal estate and the powers, rights, 
etc., of personal representatives in respect 
of personal estate, apply to real estate 
so far as tbe same are applicable, as if that 
real estate were a ohattel real, etc., save that 
some or one only of such joint personal rep¬ 
resentatives ” cannot sell or transfer the 


real estate without the authority of court. 

“ In the administration of the assets of a 
person dying after the commencement of 
the act, his real estate shall be administered 
in the same manner, subject to the same 
liabilities for debts, costs, and expenses, 
eto.. as if it were personal estate, provided 
that nothing herein contained shall alter 
or affect toe order in which real an d 
personal assets respectively are now appli¬ 
cative in and towards the payment of funeral 
and t e st amentary expenses, debts, or. lega- 
Qjes, o r the liability of real estate to be 
oharged with the payment of legacies.” 
In granting letters of administration the 
oourt “ shall have regard to the rights and 
interests of the pers ons interested in the 
real estate, and his heir-at-law, if not one 
of the next-of-kin, shall be equally entitled 
to the grant with the next of kin.” 

At any time after the death of the owner 
“ his personal representative may assent to 
any devise contained in his will, or may 
convey the land to any person entitled 
thereto as heir, devisee, or otherwise, . . . 
either subject to a charge for the pay ment 
of any money which the personal repre¬ 
sentatives are liable to pay, or without any 
such charge; and on such assent or con¬ 


veyance, subject to a Charge for all moneys 
(if any) which the perimud representatives 
are liable to pay, all liabilities of tbe personal 
representatives in respect of the land shall 
oease, except as to any acts done or oon- 
tracta entered into by them before such 
assent or conveyance.” After tbe expira¬ 
tion of a year from the owner's death, “ if 
the personal representatives have failed on 
the request of the person entitled to the 
land to convey the land to that person, the 
oourt may, ir it thinks fit, on tne applica¬ 
tion of that person and after nonce to 
the personal representatives, order that the 
conveyance be made, or in case of registered 
land, that the person so entitled be regis¬ 
tered as proprietor of the land, either solely 
or jointly, with the personal representatives. 
The production of an assent by the personal 
repreeentativee to the registrar is author¬ 
ity to him to register the transfer. The 
personal repreeentativee, etc., may, in the 
absence of any express provision to tbe 
contrary . . . witn the consent of the 
person entitled to any legacy ... or to a 
share in his residuary estate, etc., appro¬ 
priate any part of the residuary estate in 
or towards satisfaction of that legacy at 
share,” placing their own valuation on “ the 
whole or any part of the property of the 
deceased person,” first giving notice to aH 
persons interested in the residuary estate. 
In case of registered land such appropri¬ 
ation is authority to the registrar to regis¬ 
ter the person to whom the property is ap¬ 
propriated as proprietor. The act provide* 
that the title to registered land, adverse to 
or in derogation of the title of the register 
proper, shall not be acquired by any length 
of possession.” 

It also repeals the act of 82 Hen. 9, c. 0, 
which prohibits sales and other dispositions 
of lana of which the grantor or h« prede¬ 
cessor in title had not been in possession 
for one whole year previously to tbe dis¬ 
possession's being made. 

It provides that the queeu may, by an 
order in council, as respects any county or 
part of a county, declare registration of 
title to be compulsory on sale. 

Six months' notice before the order in 
council is made is required to be given to 
the oouncQ of the county in question, and if 
within three months after receipt of notice 
with a draft of the proposed order, two- 
thirds of the members of the county council 
notify the Privy Counoil that, in their 
opinion, compulsory registration of title 
would not be desirable, the order in council 
shall not be made. The first order in oouncfl 
made under this act shall not affect more 
than one county. The act reserves to par¬ 
liament certain rights to disapprove of any 
order in council by whioh it snail become 
void. The act makes provision for an In¬ 
demnity payable thereunder by 
apart a portion of the reoeipte from fees 
taken in the land register. If the Indem¬ 
nity fund is insufficient the deficiency is 
charged to the consolidated fund of the 
United Kingdom. 

Provision is made for regulations by the 
lord chancellor, with tbe advice and as¬ 
sistance of certain officials, for the conduct 
of official searches, and for enabling the 
registered proprietor to apply for such 
searches, etc., oy telegraph and to receive 


registered proprietor to apply for soon 
searches, etc., oy telegraph and to receive 
reply by telegraph. 

The act went into effect January let, 
1898, and is to be cited as the Land Trans¬ 
fer Act, 1897, and construed with tbe Land 
Transfer Act. 1876, and the two together 
are to be cited as Land Transfer Acts, 1876 
and 1897. 

The system of registration of deeds pre¬ 
vails in Scotland, in Middlesex and York¬ 
shire, in Ireland, France, Belgium, ItaJ^, 
Spain, part of Switzerland, ana the British 
colonies, excepting Australasia and moat 
of Canada, and in the South American re¬ 
publics, as well as in the United States. 
Die system of registration of title prevails 
in Germany, Austria-Hungary. Austra¬ 
lasia, part of Switzerland, and the greater 
part of fknidft ; 9 Jurid. Rev. 155. The 
Torrens system, so called from its author, 
Sir Robert Torrens, has been in use in New 
South Wales and Victoria sinoe 1862; in 
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South Australia, 1658; Queensland, 1861 ; 
Tasmania, 1868; New Zealand and British 
Columbia. 1870; Western Australia. 1874; 
Ontario, 1884; Manitoba, 1688; Duffy A 
Eggleston, Land Transfer Act, 1880, 8* 

TThe essential point of this system Is an 
official guarantee of title; it is the registra¬ 
tion of title as distinct from the registration 
of deeds . The latter ascertains the deeds 
which must be examined under every 
transfer, while the former renders such 
examination unnecessary; 0 Jurid. Rev. 
155. Under the Torrens system the regis¬ 
trar holds the same relation to the land- 
owner that a company or bank holds to the 
shareholder. 

In Germany the state keeps what may be 
called & ledger account for each property, 
and pledges itself to keep it correctly and 
in such plain fashion that any person of 
ordinary intelligence can at once, and with¬ 
out examining any deed of any kind, ascer¬ 
tain who stands as owner of the property 
(which means that his title is perfect), and 
what debts or other incumbrances exist. 

In Prussia all transfers are made by word 
of mouth, without any deed or conveyance. 
The simplest way is to have both parties 
to appear before the registrar, and declare 
their contract, and the purchaser is then 
entered as owner ; 9 Jund. Rev, 155. Forf 
a detailed account of the system of regis¬ 
tration of title in Central Europe, see 2 
Jour. Com. Leg. 112 (June, 1897). 

In the United States thesuhjeotof regis¬ 
tration of land titles has Men considered, 
in many of the states. In New York city 
the accumulation of record books haa be¬ 
come so great in the registry of deeds that 
searches of title can no longer be carried on 
by private persons. In that state an at¬ 
tempt was made to simplify and classify 
these records, by adopting what is known 
as a block system of registration bv which 
deeds and other instruments are clas s i fie d 
and indexed according to the location of 
the property. While uds is a partial relief, 
it by no means remedies the evils due to & 
lengthening chain of title, where no part is 
stronger than its weakest link; Yeakle, 
Torrens System 215. See Rep. Am. Bar 
Assn. (181)0) 265. 

With some modifications, in order to ob¬ 
viate the constitutional questions which 
might arise under it in this country, the 
Torrens system was recently adopted in 
California, Illinois, and Ohio, nut in the last 
two states it has been adjudged unconsti¬ 
tutional, in that it attempts to confer ju¬ 
dicial power upon the registration officer ; 
47 N. E. Rep. (Ohio) 551; 165 Ill. 527 ; 29 
Chic. Leg. NT 93. 

In 1897 Illinois passed an act to remedy 
these defects in the statute, and California 
passed an amendatory act to the effect that 
the original act shall be liberally construed 
by the court. Massachusetts indicated a 
disposition favorable to this system by pro* 
viding for the appointment of a committee 
to draft and prepare an act and report to 
the next legislature. 

Bee, generally, 85 Am. L. Reg. 605 ; 86 
id. Ill; llHarv. L. Rev. 801; 4 id. 271; 6id. 
410; Rep. Am, Bar Assn, (1890) 265 ; Yeakle, 
Torrens System ; Duffy dt Eagleson, Trans¬ 
fer of Land Act, 1890 ; 11 Law Quart 857 ; 
Torrens System. 

LAND TRANSFER ACT. See Land 

Title and Transfer. 

LAND WAITER. In English Law. 

A custom-house officer who superintends 
the Landing of goods, and who examines, 
measures, tastes, or weighs them and takes 
account of it. They are also sometimes 
required to superintend the shipment of 
goods where drawbacks are allowed, and 
to certify the shipping of them on the de¬ 
bentures. They are sometimes called Coast 
Waiters or Landing Waiters. 

LAND WARRANT. A negotiable 
government certificate entitling its holder 
to be put in possession of a designated 
quantity of public land, under a land grant 
or other appropriation of land by congress. 

The possession of a warrant at the land 
office is sufficient authority to make loca¬ 


tions under it, and letters of attorney are 
unnecessary ; 4 Pet 882. The locator of a 
warrant undertakes himself to find waste 
and unappropriated land, and his patent 
issues under his information to the govern¬ 
ment and at his own risk; he cannot be 
considered as a purchaser without notice; 

5 Cra. 284. A power of attorney given by 
the holder of a land warrant from the gen¬ 
eral court authorities, the attorney to lo¬ 
cate the land for his own sole use and 
benefit, and to sell the same and receive 
payment therefor, is manifestly designed to 
transfer the interest of the holder of the 
warrant in violation of the act of congress 
in that respect, and is void; 3 Chand. 189; 
Evidence of the payment of the purchase 
money due the state of Pennsylvania on a 
land warrant clothes the person paying it 
with the ownership of tne warrant and 
with the right to maintain ejectment for 
the land; 152 U. 8- 898. Land warrants 
are not to be regarded as real estate in a 
probate settlement; 44 Me. 57. See Lands, 
Public ; Land Patent. 

The evidence in writing which the Btate, 
on good consideration, gives that the person 
therein named (the warrantee) is entitled 
to the quantity of land specified. Anderson ; 
6 Yerg. 205. J t t 

The issue of the warrant and the rights 
of the warrantee are regulated by statute. 
The application marks tne inception of the 
title, and prevails against a later settler 
with notice ; but not so as to a warrant and 
survey which differ from the application. 
Id.; 7 Pa. 75. Presumption of abandonment 
from neglect to return a warrant is rebutted 
by possession in the warrantee. Id.; 53 
Pa. 427. A warrant descriptive of the land 
confers title from date, if followed up with 
diligence in obtaining a survey. Id.; 27 

Pa. 9 - ... , J 

The first survey, under a military land- 
warrant, in Virginia, gave the prior equity. 
The survey is the act of appropriation. 
The certificate of survey was sufficient 
evidence that the warrant was in the hands 
of the surveyor. 5 Cra. (U. S.) 233. 

LANDBOC. a charter or deed whereby 
lands or tenements were given under early 
English law. Cow.; Hoe. & W. See Boc- 

LAND. . 

Occasionally it is said a bishop or abbot 
in support of claims of the highest juris¬ 
dictional powers ‘ ‘ would rely on the vague 
large words of some Anglo-Saxon land 
book. But to do this was to make a false 
move; the king's lawyers were not as¬ 
tute palaeographers or diplomatists, but 
any charter couched in terms sufficiently 
loose to pass for one moment as belonging 
to the age before the conquest could be 
met by the doctrine that the king was not 
to be deprived of his rights by * obscure 
and general words.* ” 1 Poll. & Maitl. 571. 

LANDSA. In Old English Law. 

A ditch to drain mai^hy land. Spel. Gloss.; 
Du Cange. 

LANDED. As used in a revenue act 
levying tolls on goods, the clear meaning 
and purport is “ substantially imported, ’ 
and stones shot from boats to the snore be¬ 
low high-water mark, there to remain until 
shipped for exportation, were not landed. 
L. R. 4 Ex. 260. 

Timber, floated into a salt water creek, 
where the tide ebbs and flows, leaving the 
ends resting in mud at low water and pre¬ 
vented from floating away at high water 
by booms, is landed; 8 Cra. 110. 

When merchandise is sent on shore, and 
afterwards being in the ship's boat for the 
purpose of being re-shipped, it is violently 
seized and detained, either by the orders of 
a sovereign or by thieves, it is s not safely 
landed , under an insurance on the goods, 
until the same should be discharged and 
safely landed; 6 Mass. 197, 204. 

LANDED ESTATE OR PROP¬ 
ERTY. A colloquial or popular phrase to 
denote real property (q. v.). Landed estate 
ordinarily means an interest in and per¬ 
taining to lands. 10 La. Ann. 676. In a 
tax Law it “ clearly embraces not only the 


land, but all houses, fixtures, and improve¬ 
ments of every kind thereon, and all ma¬ 
chinery, neat cattle, horses, and mules, 
when attached to and used on a plantation 
or farm.” Id. 

A person holding such An estate is termed 
a landed proprietor, and it is immaterial 
whether the lands are improved or not; 19 
La. Ann . 076. A devise of M aD my landed 
property ” carries the fee ; IN. H. 168 ; and 
so does “my landed estate”; 12 Wend. 
602; but a devise of “ all my landed es¬ 
tate,” followed by a particular description 
of tracts devised, doee not include a lot not 
enumerated, which descends to the heir at 
law, though excluded from all testator’s 
estate with a shilling legacy; 2 McCord, 
Ch. 214, 264. 

Landed securities are mortgages or other 
incumbrances affecting land, and this is 
what must be implied from the direction 
in a will to lay out a fund in some real 
security ; 8 Atk. 805, 808. 

LANDED ESTATES COURT. In 
English Law. Tribunals established by 
statute for the purpose of disposing more 
promptly and easily than could be done 
through the ordinary judicial machinery, 
of incumbered real estate. These courts 
were first established in Ireland by the act 
of 11 & 12 Viet. c. 48, which being defect¬ 
ive was followed by 12 & 13 Viet. c. 77. 
The purpose of these was to enable the 
owner, or a lessee for any less than 63 years 
unexpired, of land subject to incumbrance, 
to apply to commissioners who constituted 
a court of record to direct a sale. This 
court was called the Incumbered Estates 
Court. A new tribunal called the Landed 
Estates Court was created by 21 <5t 22 Viet, 
c. 72, which abolished the former court 
and established a permanent tribunal. It 
is said that these statutes facilitated a 
great revolution in the tenure of land in 
Ireland, supplying the means by which a 
great part of the soil passed rapidly from 
cottier tenants and an embarrassed and 
non-resident gentry to capitalist farmers 
and to landlords who cultivated the soil 
themselves. The result was agricultural 
prosperity, but great hardship to the ten¬ 
ants, upon whom in Ireland rested the bur¬ 
den of permanent improvements which 
elsewhere would be borne by the landlord. 
The sales under tbo Landed Estates Act 
deprived the tenants of opportunity to make 
claim for compensation in the adjustment 
of rent. Demands for increased rent under 
penalty of eviction compelled small farm¬ 
ers to emigrate, move to the towns, or re¬ 
main as servants on their old farms. The 
acts of retaliation for these changes led^to 
the passage of the Irish Land Act of 1870, 
followed by that of 1881. Under the latter 
the tenant farmers obtained very unex¬ 
ampled privileges, and a new court was 
created for fixing rent. See Int. Cvc., tit. 
Incumbered Estates Court, and authorities 
there cited. 

A similar court was established for West 
Indian estates by 17 & 18 Viet. c. 117, the sit¬ 
tings of which were held at Westminster. 

LANDEFRICUS, LANDAGENDE. 

The lord of the soil; landlord ( q. v.). 

LANDEGANDMAN. An inferior 
tenant of a manor. Spel. Glos. 

LANDGRAVE. In Germany, in the 
middle ages a graf or count entrusted with 
special judicial functions, extending oyer 
a large extent of territory ; later, the title 
of sovereign princes of the empire who in¬ 
herited certain estates called land-gmvates, 
of which they were invested by the em¬ 
peror. Cent, Diet. ; Lond. Encyo. 

LANDHLAFORD. A proprietor of 
land; lord of the •'dl- Anc. Inst. Eng. 
Bee Landefricus. See Land Aqende. 

LANDQftERS. Measures of land. 

C< Ia Scotch Law. Measurers of land. 
Skene. 

LANDING, a place for loading or 
unloading boats, but not a harbor for 
them. 74 Pa. 878. 
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the latter vu held not liable for the rent 
of the tenant-bottse for the new jeer; 84 
Ill App. 800. Occupation of lands by a 
person without recognizing the owner as 
his landlord, or any agreement to hold un¬ 
der and in subordination to him. is merely 
a trespass and does not create the relation 
of landlord and tenant; 21 Nev. 60. One 
in possession and use of premises under an 
agreement to keep off trespassers is prac¬ 
tically a tenant; 79 Mich. 86. Where the 
crop growing on leased premises was sold 
under execution, the purchaser, who was 
also assignee of the judgment for rent un¬ 
der whion the crop was sold, did not become 
a tenant of the lessor and oould go upon 
the land to harvest the crop without in¬ 
curring any liability to the lessor for the 
use of the land while the crop was ripen¬ 
ing ; 43 Kan. 216. One who rented from a 
mere occupant (the title being in a third 
person), could recover possession against 
the lessor who had entered upon the prem¬ 
ises under proceedings for forcible entry 
and detainer; 8 Houst. 507. 

Where a husband leased his wife’s land 
for one year, with the option to the tenant 
for a further term of four gears'without 
authority from her, the receipt by the wife 
of the share of the farm products reserved 
by the lease for the first year did not oper¬ 
ate by way of estoppel to create a five- 
years’ term, not being an assent in writing 
as required by the statute of frauds; 80 
Atl. Kep. (N. J.) 019. 

The possessor of real estate under an un¬ 
recorded lease has no rights as against an 
attaching creditor; 45 La. Ann. 853. One 
who takes a secret lease from a third party 
without the knowledge of his landlord will 
not thereby change his possession ; 83 W. 
Va, 238. 

One who, when applying to leaseabuild- 
ing, pays one month’s rent which is re¬ 
turned to him upon the termination of 
negotiations for said rent without any lease 
being signed, has no rights in the premises: 
148 111. 192. 

A tenant who rents his half of the prem¬ 
ises to his co-tenant is his laudlora and 
entitled to a preference lien on the tenant’s 
goods for his rent; 26 S. W. Rep. (Tex.) 486. 

A tenant for life may lease his estate for 
the term of his life, and so retain his land¬ 
lord’s rights, on the lessee’s default in an 
annual payment, to sue to remove him as 
a tenant holding over, and to recover the 
rent due ; 90 Ga. 482. 

Generally, the rights and obligations of 
the parties will be considered os having 
commenced from the date of the lease, if 
there be one, and no other time fgr its com¬ 
mencement has been agreed upon ; or, if 
there be no date, then from the delivery of 
the papers. If, however, there be no writ¬ 
ings, it will take effect from the day the 
tenant entered into possession, and not with 
reference to any particular quarter-day ; 4 
Johns. 230 ; 15 Wend. 656 ; 3 Camp. 510 ; 
Tayl. Landl. T. 135 (11th ed.). And these 
rights and duties attach to each of the par¬ 
ties, not only in respect to each other, but 
also with reference to other persons who 
axe strangers to the contract. The land¬ 
lord retains certain rights over the prop¬ 
erty, although lie has parted with its pos¬ 
session, while the tenant assumes obliga¬ 
tions with respect to it which continue so 
long as he is invested with that character. 

After the making of a lease, the righ iof 
possession, in legal contemplation, remains 
in the landlord until the contract is con¬ 
summated by the entry of the lessee. W hen 
the tenant enters, this right of possession 
changes, and he draws to himself all the 
rights incident to possession. Where in a 
store building the lofts above were uncon¬ 
nected with the store and the access to 
them was by a separate door, the delivery 
of the store key with the continued use 
and occupation of the store was not a sym¬ 
bolical delivery of the lofts above, the 
separate keys of the door leading to them 
not being delivered ; 8 App. Div. N. Y. 011. 
The landlord’s rights in the premises dur¬ 
ing the term of the lease are confined to 
those expressly or impliedly derived from 
the contract of lease and to the protection 


of his reversionary interest. And he would 
have no right, in tne nature of an easement, 
to use a sewer under the premises leased, in 
such manner as to make the latter unten¬ 
antable ; 147 N. Y. 248. He may maintain 
actions for such injuries as would, in the 
ordinary course of thingn, continue to af¬ 
fect bis interest after the determination o i 
the lease. But such injuries must be of a 
character permanently to affect the in¬ 
heritance ; such are breaking the windows 
of a house, cutting timber, or damming up 
a rivulet, whereby the timber on the estate 
beoomes rotten ; Woodf. L. & T. 978; 11 
Maas. 519 ; 1 M. & S. 284 ; 8 Me. 6 ; 0 Duer 
494 ; 26 How. Pr. 105. 

The landlord usually reserves the right to 
go upon the premises peaceably, for the 
purpose of ascertaining whether any waste 
or injury has been committed by the tenant 
or other persons, first giving notice of his 
intention. But he lias no such right unless 
he reserves it in the lease. He may also 
use all ways appurtenant thereto, and 
peaceably enter the premises to demand 
rent, to make such repairs as are necessary 
to prevent waste, or to remove an obstruc¬ 
tion ; 1 B. & C. 8 ; 7 Pick. 76; 5 Harr. 878. 
The entry of a landlord into demised prem¬ 
ises for the purpose of rebuilding does 
not operate as an eviction, where it was 
with the tenant’s assent and not to liis en¬ 
tire exclusion ; 151 Pa. 101. But if the rent 
is payable in hay or other produce, to be 
delivered to him from the farm, he is not 
entitled to go upon the land and take it, 
until it is delivered to him by the tenant, 
or until after it has been severed and set 
apart for his use : 9 Me. 137 ; 5 Blackf. 817. 

Where the tenant abandoned the land, 
and executed a bill of sale of the crops, and 
the landlord entered before the delivery of 
the bill of sale, the latter passed no title as 
against the landlord, whose entry was held 
justified by the abandonment ; 1 Marvel, 

The landlord's responsibilities in respect 
to possession, also, are suspended as 
soon as the tenant commences his oocu- 

S ition; 4 Term 318; 2 S&ndf. 801 ; 2 
o. App. 66. But if a stranger reoeive 
injuries from the ruinous state of the 
premises at the time of the demise, or 
irora any fault in their construction, or 
from any nuisance thereon, even though 
it be created by a tenant's ordinary use of 
the premises, the landlord remains liable; 
43 Barb. 482 ; L. R. 2 C. P. 311 ; 110 Maas. 
67; 4 Hun 24; 20 Pa. 387; 2 Colo. App. 
534 ; and if the landlord has undertaken to 
keep the premises in repair, and the injury 
be occasioned by his neglect to keep up the 
repairs, or if he renew the lease with a 
nuisance upon it. he will be likewise liable ; 
2 H. Bla. 350 ; 1 Ad. & E. 822; 07 IU. 47. 
See 65 Hun 625. The landlord may be 
liable for not disclosing a concealed Bource 
of danger not discoverable by the tenant, 
if he not only knows the source of danger 
but also knows, or common experience 
shows, that it is dangerous; 147 Mass. 
471. In an action by lessee for breach of 
covenant in a lease to repair, the measure 
of damages is the difference between the 
rent the lessee agreed to pay and the rental 
value of the premises without the repairs 
having been made ; 76 Md. 409. 

The principal obligation on the part of 
the landlord, which is, in fact, always to 
be implied from the operative words of the 
lease, but is also usually inserted as a dis¬ 
tinct covenant, is that the tenant shall 
enjoy the quiet possession of the premises, 
—which means, substantially, that he shall 
not be turned out of possession of the whole 
or any material part of the premises by 
one having a title paramount to that of 
landlord, or that the landlord shall not 
himself disturb or render his occupation 
uncomfortable by the erection of a nui¬ 
sance on or near the premises, whioh the 
law holds tantamount to an eviction; Jack. 
& Gr. L- & T. 6 935 ; 8 Co. 80 6 ; 18 N. Y. 
151; 5 Day 282 ; 29 Md. 35 ; 10 Gray 258; 

3 Diier 464 ; 0 Dowl. & R. 849. But ex¬ 
press covenants for quiet enjoyment are 
framed usually only against eviction by a 
paramount title and against the lessor, his 


heira, and those claiming under them ; 


that if the tenant be ousted by a stranger, 
that is, by one having no title, or if the 
molestation proceeds from the acts of a 
tfcdrd person, the landlord is in neither case 
responsible for it; 1 Term 671 ; 5 Hill, 
N. Y. 599 ; 18 East 72 ; 25 Barb. 594 ; Tayl 
LandL & T. 8 804. See 160 Mass. 421. 

Another obligation which the law im¬ 
poses upon the landlord, in the absence of 
any express stipulation in the lease, is the 
payment of all arrears of ground-rent, or 
interest upon mortgages to which the prop¬ 
erty leased may be subject. The tenant 
of property subject to ground-rent is not 
personally liable unless by express contract 
in writing he has assumed payment of 
it; 86 Atl. Rep. (Pa.) 928. The same 
rule applies as regards all taxes chargeable 
on the premises, though, as regards these, 
statutes, both in England and in almost all 
the United States, have been passed ex¬ 
pressly imposing the duty of paying them 
on the landlord. Sometimes covenants to 
that effect are inserted in the lease. In 

f eneral, every landlord is bound to protect 
is immediate tenant against all para¬ 
mount claims; and if a tenant is compelled, 
in order to protect himself in the enjoy¬ 
ment of the land in respect of which his 
rent is payable, to make payment which 
ought, as between himself and his land¬ 
lord, to have been made by the latter, he 
may call upon the landlord to reimburse 
him, or he may set off such payment 
against the rent due or to become due ; 
8 B.& Aid. 647 ;8 M. & W. 812 ; 19 Mo. 501. 

There is no implied warranty on the part 
of the landlord that the premises are safe 
or reasonably fit for habitation, for the 
purpose for whioh they are intended ; 25 
Wend. 669 ; 71 Pa. 383 ; 3 Gray 328 ; 48 Me. 
316 ; 147 Mass. 471; 70 Tex. 727 ; 147 U. S. 
418 (but see 8 Rob. La. 52). In the ab¬ 
sence of fraud or deceit the landlord is not 
liable for damages suffered by the lessee 
because of the unfitness of the premises; 
65 Vt. 478; and a railroad company letting 
a house on a mountain side where snow- 
slides sometimes occurred, was held not 
bound to notify the tenant of the danger, 
although the company knew of it, but the 
tenant did not and had never lived in a 
region where snow-slides occurred, and, in 
the absence of deceit or misrepresentation, 
the company was not liable for injuries to 
the tenant or death of members of ner fam¬ 
ily, by the destruction of the house by 
snow-slide; 147 U. S. 418 ; but where a 
building is let to different tenants, the 
landlord is charged with the duty of keep¬ 
ing the halls and those portions of the 
building which are for the common use of 
the tenants in safe condition, and properly 
furnished with light at night; 34 Atl. Rep. 
(N. J.) 886. So the landlord is charged with 
the duty of guarding an elevator shaft for 
the protection of persons properly in and 
about the premises, if he rents the building 
to different tenants; 18 Mi6C. Rep. 496; or 
retains control of a portion of the premises 
himself ; 40 Pac. Rep. (CaL)950 ; and where 
the premises were let with a nuisance on 
them, which was the cause of an injury to a 
third person, the owner was liable ; 81 Pac. 
Rep. (Col.) 507; 64 Hun 179. So the owner is 
liable to one injured by the falling of a fire 
wall and cornice when the building was 
leased to several tenants, the portions falling 
not being in the control of any one of them 
and there being no agreement for repairs 
by the tenants; 18 S. W. Rep. (Tex.) 953. 
But where the owner of an apartment 
house failed to light the hall in which were 
two adjacent doors, one opening on the 
stairs and the other into a water-closet 
used by all the occupants of the house, and 
a visitor opened the wrong door, and fell 
downstairs, it was held that the owner 
was not negligent in failing to light the 
ball and to keep the stair door locked ; 131 
N. Y. 074. Ana the owner of an apartment 
house was held not liable for injuries, 
caused by defective steps, received by a 
visitor going from a wake held in the house 
to which she had neither an express in vita- 
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tion nor one liv implication as a relative or 
frieinl of the deoeoaed ; 156 Mum. 475 ; nor 
was a landlord liable for injuries received 
by a third person by falling into a coal¬ 
hole whore there was no fault in its con¬ 
struction, and it was not out of repair ; 17 
R. I. 187. 

Subject- to such expressions as those in¬ 
dicated above, it has been the rule that the 
occupant and not the owner of promises is 
liable for injuries caused by failure to keep 
them in repair ; 156 Mass. 84 ; and accord¬ 
ingly, the landlord is not liable to third per¬ 
sons* rightfully upon the premises, for inju¬ 
ries caused by the defective condition there¬ 
of unless charged with notice, or by rea¬ 
sonable diligence he could have acquired 
knowledge: 87 111. App. 160; 44 id. 105; 
whether such third persons be in a hotel 
kept by the tenant; 82 Wis. 839 ; 156 Mass. 
339 ; or persons visiting the tenant socially ; 
66 Hun 683 ; or servants of the tenant; 3 
Wash. 723; 156 Mass. 511; but where the 
landlord is in control of machinery within 
the leased building and furnishes the power 
for it, and is negligent in that regard, an 
employe of the tenant is entitled to recov¬ 
er : 154 Mass. 539. See Apartment ; Flat. 

The English court of appeal has recently 
laid down two rules. One is “ that the land¬ 
lord of a house let on a weekly tenancy is 
under no liability to the tenant to let or to 
maintain it in good repair.” The other i9, 
“ that such landlord is not responsible to a 
person who is in the house on the tenant’s 
business for injuries caused by a structural 
defect in the premises which existed at the 
time of the letting." The landlord may be 
held liable for an injury to a passer-by due to 
a defect which dates from the time the house 
was let; [1894] 1 Q. B. 1G4 ; and lie is liable 
to a stranger on the highway for injuries 
caused by a defect in a coalplate, which 
was not proved to have existed at the be¬ 
ginning of the tenancy ; 57 L. J. Q. B. 507 ; 
but the ground of this decision lias been 
questioned ; 55 Alb. L. J. 27. 

The landlord is. in tho absence of any 
express covenant or agreement, under no 
obligation to make any repairs ; 42 Neb. 
37G ; 152 Pa. 626; and a promise to re¬ 
pair, made by the Landlord during the 
tenancy without any other consideration 
than the existence of such tenancy, is 
without consideration and cannot be en¬ 
forced ; 18 Misc. Rep. 528 ; but a provision 
in the lease by which the lessee is “ to keep 
the fences in repair, the material for whicn 
to be furnished by the lessor ” creates an 
ex press covenant of the lessee to repair. per¬ 
formance of which was not excused by the 
lessor’s failure to furnish the material ; 174 
Pa. 588. 

Where the lease provides that repairs shall 
be made at the tenant's expense “ unless by 
special agreement the lessor undertakes to 
pay for the same,” a subsequent agreement 
by lessor to pay for repairs is binding upon 
him ; 29 S. W. Rep. (Tex.) 166. Where the 
lessor covenants to keep the outside of the 
building in good repair, he is obliged to put 
it in good repair where that is needed at 
tbe time of the execution of the lease ; 33 
Atl. Rep. (R. I.) 445. In Philadelphia, by 
custom, certain substantial repairs are to 
be made by the landlord; 7 Phila. 472; and 
it is said that a covenant by the lessor to re¬ 
pair includes the duty of rebuilding in case 
of fire ; 58 III. App. 87 And it is not in the 
power of a tenant to make repairs at the 
expense of his landlord, unless there be a 
special agreement between them authoriz¬ 
ing him to do so ; for the tenant takes the 
premises for better or for worse, and cannot 
involve the landlord in expense for repairs 
withouthiaconsent; 6 Cow. 475; 1 Ry. <fc M. 
357 ; 7 M. & G. 570 ; 52 N. Y. 512; 51 HI. 492; 
33 Cal. 341; 1 Sandf. 321; 22 Ind. 114; 36 Vt. 
40 ; 1 Ind. App. 561 ; 26 8. W. Rep. (Ark.) 
193. Even if tbe premises have become 
uninhabitable by fire, and the landlord, 
having insured them, has recovered the in¬ 
surance money, the tenant cannot compel 
him to expend the money so recovered in 
rebuilding, unless he has expressly engaged 
to do so; nor can he, in such an event, 
protect himself from the payment of rent 
during the unexpired balance of the term ; 


Jack. & Gr. L. AT.S 1049; 8 Paige 437 ; 1 
Sim. 146; IE. & E. 474; 52N.Y. 512; 81 
Ill. 007 ; 85 Ala. 99. See 40 La. Ann. 204 ; 
134 N. Y. 349; 8 Misc. Rep. 287. 

It lias been held that even where tbe 
owner of a building had recovered on a fire 
policy the full loss sustained by the burn¬ 
ing of his building caused by the storage 
of cotton by his tenants in violation of 
their lease, he may sue and recover from 
the lessees for the damage to the building ; 
83 S. W. Rep. (Tenn.) 015. 

On the part of the fenqnf, we may ob¬ 
serve that on taking possession he is at 
once Invested with all the rights incident 
to possession , and is entitled to the use of 
all privileges and easements appurtenant 
to the premises. 

A tenant has an implied right to use ap¬ 
purtenances of a building, a portion of 
which is rented by him ; 125 Mass. 287 ; 145 
id. 1 ; 158 id. 577. Where the lease of a 
salesroom provided that the lessee should 
be allowed the U9e of the elevator to bring 
goods from an upper floor in an adjoining 
estate connecting with tbe elevator, ana 
subsequent leases were made letting rooms 
in an upper part of the building to the 
same lessee, with “one-horse power only, M 
and no lease gave the express right to use 
the elevator to carry goods from the base¬ 
ment to the sidewalk or vice versa , it was 
held that there was no evidence from which 
the right to such use could be implied, 
although tbe lessor permitted it; 47 N. E. 
Rep. (Mass.) 618. The tenant may also 
maintain An action against any person who 
disturbs his possession or trespasses upon 
the premises, though it be the landlord him¬ 
self; 2 B. & Ad. 97; 1 Den. 9l ; 17 C. B. 
n. s. 678 ; 8 Cush. 119 ; 1 Ohio 251 ; 4 Wash. 
749 ; 3 Tex. Civ. App. 483 ; he is entitled to 
an injunction to restrain a nuisance affect¬ 
ing health and comfort in the use of the 
premises ; 46 La. Ann. 78 ; and may sue for 
damages to his crops by the overflow of his 
lands caused by the wrongful construction 
of a railroad bank ; 55 Ill. App. 251 ; and 
even after the expiration of his term may 
recover for injuries done during the period 
of his tenancy ; 2 Rolle, Abr. 551 ; Holt, 
N. P. C. 553. One who enters upon land by 
the permission, sufferance, or consent of the 
tenant, is at once charged by the law with 
the allegiance due from the tenant to his 
lessor; 99 N. C. 551. As occupant, he is 
also answerable for any neglect to repair 
highways, fences, or party-wall. He is 
liable for all injuries produced by the mis¬ 
management of his servants, or by a nui- 
sance jrept upon the premises, or hy an ob¬ 
struction of the highway adjacent to them, 
or the like; for, as a general rule, where a 
man is in possession of property, lie must 
so manage it that other persons sliall not 
be injured thereby ; 3 Q. B. 449 ; 2 Ld. 
Raym. 792; 22 N. Y. 355 ; 65 Ill. 160 ; 1 M. 
& W. 435; 51 Pa. 429 ; 3 Hun 708. 

Another obligation which the law im¬ 
poses upon every tenant, independent of 
any agreement, is to treat the premises in 
such a manner that no substantial injury 
Bhall be done to them, and so that they may 
revert to the landlord at the end of the 
term, unimpaired by any wilful or negli¬ 
gent conduct on his part. In the language 
of the books, he must keep the buildings 
wind-and-water-tight, and is bound to make 
fair and tenantable repairs, such as the keep¬ 
ing of fences in order, or replacing doors 
and windows that are broken during his 
occupation. Except where the loase con¬ 
tains a special exemption from that duty, 
the tenant is responsible for any waste com¬ 
mitted on the demised premises; 57 Ill. 
App. 659. If it is a furnished house, lie 
must preserve the furniture, and leave it, 
with the linen, etc., clean and in good or¬ 
der ; 5 C. & P. 239 ; 4 M. & G. 95; 12 M. & 
W. 827 ; 55 Md. 71. 

Where he had a covenant to keep the 
1 premises in a cleanly and healthy condition, 
he was justified in abandoning the in where 
! tbe landlord constantly rendered them un¬ 
inhabitable by filling up an open sewer 
under the premises after the tenant had 
cleaned it out; 147 N. Y. 248. A covenant 
* to keep in repair imposed on the tenant is 


ordinarily one to keep the premises in as 
good repair as they wero when the lease 
was made; 3fl 8. w. Rep. (Mo.) 602. 

But he is not bound to rebuild promisee 
which have accidentally become ruinous 
during his occupation ; nor is he answer¬ 
able for ordinary wear and tear, nor for an 
accidental fire, nor to put a new roof on the 
building, nor to make what are usually 
called general or substantial repairs. Nei¬ 
ther is he bound to do painting, white¬ 
washing, or papering, except so far as they 
may be necessary to preserve exposed tim¬ 
ber from decay. In general he need do 
nothing which will make the inheritance 
better than he found it; 6 C. & P. 8; 12 Ad. 
& E. 470 ; 1 Marsh. 567 ; 10 B. & C. 299 ; 2 
Daly 140; 10 Q. B. 135 ; Jack. & Gr. L. & T. 
§ 965. 

There is no implied contract binding the 
lessee to restore buildings which have been 
destroyed by accident; 180 Pa. 409. Un¬ 
der a covenant by the lessee to deliver up 
the premises in as good condition as when 
the lease was made, unavoidable (or inevi¬ 
table) accident excepted, the landlord is not 
liable for the repairs to a window broken 
by a storm ; 42 Neb. 376 ; or for one broken 
by a stone kicked by a passing horse; 43 
Ill. App. 360. If there be an express cove¬ 
nant by the tenant to repair, he must do so 
though the premises be destroyed by fire; 91 
Pa. 88; contra, if there is no express covenant 
to repair ; 94 U. 8. 53. Where the lease 
required the tenant to “cash any repairs” 
on the leased premises to a specified a- 
mount, the landlord acquires no right to 
charge the tenant with repairs made by 
himself ; 44 Neb. 818. Under a covenant 
that the tenant shall “ make the necessary 
repairs,” he is liable for the breaking of a 
plate glass in the building, though without 
his fault; 9 Misc. Rep. 326. Where an ex- 

f ilosion occurred in a leased building, the 
andlord was not relieved of the burden of 
showing negligence of the lessee ; 3G Atl. 
Rep. (Pa.) 923. 

Where the tenant had covenanted to 
make the repairs but the landlord author¬ 
ized his agent to do some repairing in the 
course of which, by reason of unskilful 
workmanship, the wall fell upon a tenant’s 
goods, the landlord was liable; 28 S. W. 
Rep. (Tex.) 1017. 

With respect to farming leases , a tenant 
is under a similar obligation to repair ; but 
it differs from the general obligation in 
this, that it is confined to the dwelling- 
house which he occupies,—the burden of 
repairing and maintaining the out-build¬ 
ings and other erections on the farm being 
sustained either by the landlord, or the ten¬ 
ant, in the absence of any express provision 
in the lease, by the particular custom of 
the country in which tbe farm is situated. 
He is always bound, however, to cultivate 
the farm in a good and husband-like man¬ 
ner, to keep the fences in repair, and to 
preserve the timber and ornamental trees 
in good condition; and for any violation 
of any of these duties he is liable to be pro¬ 
ceeded against by the landlord for waste, 
whether the act of waste be committed by 
the tenant or, througli his negligence, by 
a stranger; Co. Litt. 53; 1 Taunt. 198; 1 
Denio 104 ; 55 Pa. 347; 70 III. 527 ; 94 U. 
S. 53 ; 5 Term 373. As to what constitutes 
waste, see Waste. 


The tenant’s general obligation to repair 
also renders him responsible for any injury 
a stranger may sustain by his neglect to 
keep the premises in a safe condition ; as, 
by not keeping the covers of his vaults 
sufficiently closed, so that a person waLking 
In the street falls through, or is injured 
thereby. If he repairs or improves the 
building, lie must guard against accident 
to the passers-by in the street, by erecting 
a suitable barricade, or stationing a person 
there to give notice of the danger ; 109 Mass. 
898; 22 N. Y. 860; 65 Barb. 214 ; L. R. 2 
C. P. 311; L. R. 5 Q. B. 501. For any un¬ 
reasonable obstruction which he places in 
the highway adjoining his premises, he 
may be indicted for causing a public nui¬ 
sance, as well as rendered liable to an action 
for damages, at the suit of any individual 
injured. Nor may the tenant keep danger- 
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oils animals on the premises ; 4 Den. 600; 

15 Vt. 404. At common law, if a fire be¬ 
gan in a dwelling-house and spread to neigh¬ 
boring buildings, the tenant of the house 
where the fire began was liable in damages 
to all whose property was injured. But Dy 
a statute of Queen Anne, amended by stat. 

14 Geo. III. c. 78, thi9 right of action has 
been taken away. The statute is generally’ 
re-enacted in the United States ; utdeTayi. 

L. & T. § 190. 

The tenant's chief duty , however, is the 
payment of rent, the amount of which is 
either fixed by the terms of the lease, or, in 
the absence of an express agreement, is 
such a reasonable compensation for the oc¬ 
cupation of the premises as they Are fairly 
worth. If there has been no particular 
agreement between the parties, tne tenant 
nays rent only for the time he has had the 
beneficial enjoyment of the premises ; but 
if lie h;is entered into an express agreement 
to pay rent during the term , no casualty 
or injury to the premises by fire or other¬ 
wise, nothing, in fact, short of an eviction, 
will excuse him from such payment ; 
Woodf. L. <fe T. 819 ; 4 Paige, Ch. 355 ; 1 H. 

& J. 42 ; 16 Mass. 940; 7 Gray 560 ; 10 M. 

& W. 321 ; 0 Phila. 457; 72 Pa. 685 ; 61 N. 
Y. 356; 80 III. 532; 4 Harr. & J. 564. See 
1 App. D. C. 447 ; 8 Misc. Rep. 307. But 
this is not the law in South Carolina ; 1 
Bay 400 ; 4 McCord 447. But, if he has 
been deprived of the possession of the prem¬ 
ises by the landlord, or by a third person, 
under a title paramount to that of the land¬ 
lord. or if the latter annoys his tenant, or 
erects or causes the erection of such a nui¬ 
sance upon or near the premises as renders 
the tenant’s occupation so uncomfortable 
as to justify his removal^ he is in either case 
discharged from the payment of rent; 4 
N. Y. 217 : 4 Rawle 339 ; Co. Litt. 148 b ; 75 
Ill. 536 ; 117 Mass. 262 ; 106 Mass. 201; 18 
N. Y. 509; 63 Ill. 430 ; 2 Ired. Ea. 350 ; 17 
C. B. 30. If, however, part only of the 
premises be recovered by paramount title, 
the rent is apportioned, and the tenant re¬ 
mains liable in proportion to the part from 
which he lias not been evicted : Woodf. L. 
<fe T, 1115; 2 East 575 ; 89 Barb. 59; 1 
Allen 489. See Rent. A tenant’s liability 
for rent is not affected by condemnation of 
part of the demised premises, but it cease9 
where the estate in the entire premises is 
extinguished ; 136 Ill. 37 ; 144 id. 537. 

The obligation to pay rent may be appor¬ 
tioned ; for, as rent is incident to the re¬ 
version, it will become payable to the as¬ 
signees of the respective portions thereof 
whenever that reversion is severed by an 
act of the parties or of the law. But the 
tenant’s consent is necessary for an Appor¬ 
tionment when made by the landlord, un¬ 
less the proportion of rent chargeable upon 
each portion of the land has been settled 
by the intervention of a jury; 22 Wend. 
121; 5 B. & Aid. 876; 1 M. & G. 577*; 6 
Halst. 202; 22 Pick. 569. A tenant, how¬ 
ever, cannot get rid of or apportion his 
rent by transferring the whole or a part of 
his lease; for if lie assigns it, or underlets 
a portion of it. he still remains liable to his 
landlord for the whole ; Cro. Eliz. 633 ; 24 
Barb. 333. Instances of an apportionment 
by act of law occur where there is a descent 
of the reversion among a number of heirs, 
or upon a judicial sale of a portion of the 
premises; for in such cases tne tenant will 
be bound to pay rent to each of the parties 
for the portion of the premises belonging 
to them respectively. So, if a man dies, 
leaving a widow, she will have a right to 
receive one-third of the rent, while the re¬ 
maining two-thirds will be payable to his 
heirs; so, if a part of the demised premises 
be taken for public purposes, the tenant is 
entitled to an apportionment ; Co. Litt. 
148 a; 25 Wend. 456; 13 Ill. 625; 20 Mo. 
24; 57 Pa. 271 ; 3 Wliart. 357. At common 
Law rent could not be apportioned as to 
time ; 2 Ves. Sr. 672 ; 3 Watts 394. But 
various statutes, such as 11 Geo. II. c. 19, 
both in England and the United States, 
have mitigated the hardships resulting 
from an enforcement of this rule. See Tayl. 
L. & T. § 389 ; Mitch. R. P. 69. 

A tenant is estopped to deny the validity 


of his landlord's title ; 8 U. S. App. 149 ; 
38 W. Va. 607 ; 0 Misc. Rep. 268 ; 147 III. 
269 ; 113 N. C. 410 ; 4 App. Div. N. Y, 628 ; 

3 Okl. 223, 260; 16 So. Rep. (Ala.) 14 ; 89 
Wis. 394 ; 107 Cal. 107; unless he first sur¬ 
render to him the possession ; 98 id. 422. 
Under this rule one who goes into posses¬ 
sion under the guardian of minor heirs 
cannot question their title ; 62 N. W. Rep. 
(Mich.) 174; even after the expiration of 
the lease, the tenant is bound bv the same 
rule, unless he surrender possession or give 
notice that be will thereafter claim under 
another and valid title; 26 Or. 494; this 
applies to persons who have entered by the 
owner’s permission, and while in possession 
never denied his title, and their assignees 
are likewise estopped ; 8 Wash. C03. Af¬ 
ter the termination of the lease, the lessee 
may, without a surrender of possession, as¬ 
sert a claim to a superior title ; 2 Tex. Civ. 
App. 441 ; but a tenant in possession under 
a lease, who afterwards obtains an out¬ 
standing title to an undivided interest in 
the premises, cannot sue tne lessor for par¬ 
tition without first surrendering the pos¬ 
session to the lessor ; 97 Ala. 414. Where 
a widow joined in a lease with heirs, who 
conveyed to the tenant, the latter was still 
estopped to deny the tenancy as to the 
widow and was liable to her for her share 
of the rents; 6 Misc. Rep. 413. A lessee 
who takes a lease from an adverse claimant 
to the title is estopped to deny the title of 
the latter when sued for rent; 158 Pa. 457. 
The tenant is not estopped from showing 
that the title under which he entered has 
expired or been extinguished by operation 
of law ; 34 Fla. 610 ; 32 id. 304 ; or that the 
landlord has parted with his title ; 24 Ore. 
475 ; although one who enters under a ten¬ 
ant cannot deny the title of the landlord 
without surrendering possession, yet if he 
enters under a valid lease, he is not estopped 
from defending his possession under it, 
but the landlord is estopped in such a case 
from denying the right of the lessee to pos¬ 
session under a lease expressly conferring 
such a right ; 107 Cal. 455 ; nor is the lessee 
estopped to deny the lessor’s title where 
the land was public domain, not the subject 
of lease without right from the state ; 30 
S. W. Rep. (Tex.) 822. 

The fact that by inadvertence or mistake 
the tenant paid rent to the landlord after 
his interest terminated doe9 not constitute 
acontinuanceof the tenancy : 5oMo. App. 
662. Where there was a fraudulent agree¬ 
ment between the Landlord and tenant to 
evade the homestead laws, it was held that 
a general rule did not apply, and that the 
tenant might set up and prove the fraudu¬ 
lent agreement in an action of ejectment 
by the landlord ; 55 Kan. 259 ; so where 
the landlord has induced one to become his 
tenant by fraud or mistake the latter may 
contest the title of the former; 118 Mo. 
288. A third person having brought goods 
upon the land by permission of the tenant, 
and not claiming possession, is not estopped 
from disputing the title of the landlord ; 
[1893] 2 Q. B. 168. 

One who is a tenant of the grantee by a 
dower right, and as such in possession of 
lands, will be, after the death of the dow- 
eress, a tenant at sufferance of the rever¬ 
sioners, and if lie permits the lands to be 
sold for taxes, he cannot purchase them 
and set up the title against tne reversioners 
without notice, but his purchase is to be 
considered a redemption in favor of the 
landlord ; 19 9o. Rep. (Miss.) 348. 

These rights and liabilities are not con¬ 
fined to the immediate parties to the con¬ 
tract, but will be found to attach to all 
persons to whom the estate may be trans¬ 
ferred, or who may succeed to the posses¬ 
sion of the premises, either as landlords or 
tenants. This principle follows as a neces¬ 
sary consequence of that privity of estate 
which is incident to the relation of land¬ 
lord and tenant. A landlord may not 
violate hiB tenant's rights by a sale of the 
property; neither can a tenant avoid his 
responsibilities by substituting another 
tenant in hi 9 stead without the landlord s 
consent. The purchaser of the property 


becomes in one case the landlord, and is 
entitled to all the rights and remedies 
against the tenant or his assignee which 
tne seller had ; while in the other case the 
assignee of the lessee assumes all the liabili¬ 
ties of the latter, and is entitled to the same 
protection which he might claim from the 
assignee of the reversion ; in the case of 
express covenants, the original lessee is not 
by the transfer discharged from his obliga¬ 
tions ; 24 Barb. 365 ; 19 N. Y. 68 ; 1 Ves. <StB. 
Ch. 11 ;4 Term 94 : 17 Vt. 626 ; 2 W. & S. 556 ; 
12 Miss. 43 ; 3 Misc. Rep. 95 ; 47 Mo. App. 
45 ; 155 Pa. 38 ; 34 Pac. Rep. (Col.) 840. In 
case of implied covenants he is discharged 
if the landlord specially accept the assignee 
as his tenant; 9 Vt. 191 ; 3 Rep. 22 ; 1 Sm. 
L. Cas. # 176 ; and the liability of the as¬ 
signee may be at any time terminated by 
him, by a transfer of the estate assigned, 
even if the transfer be made to a pauper 
with express intent to evade liability ; 3 Y. 
& C. 96 ; 9 Cow. 88 ; 9 Vt. 181. A tenant 
who accepts a lease from and attorns to 
one who succeeds to the ownership of the 
land, is estopped, in an action to recover 
possession, from setting up any defence 
under a lease from a former owner, under 
which he had entered ; 167 Ill. 564, aff’g 
68 Ill. App. 361. And it has been held that 
a tenant is under a legal obligation to pay 
rent to one to whom the lease is assigned 
by the landlord, without any formal act 
of attornment; 71 N. W. Rep. (Mich.) 836. 
A lessor who accepts rent from an assignee 
of the lease thereby waives a provision of 
the lease that it shall be void if assigned 
without the lessor’s consent; 78 Hun 443. 

The relation of landlord and tenant may 
be terminated in several ways. If it is a 
tenancy for life , it will of course terminate 
upon the decease of him upon whose life 
the lease depends ; 6 Misc. Rep. 377 ; but 
if it be for life, or for a certain number of 
years, and depend upon some particular 
event, the happening of that event w ill de¬ 
termine the tenancy. So if it be for a 
certain number of years, independent of 
any contingency, it will expire at the last 
moment of the last day of the tenancy. See 
55 N. J. L. 217 ; 76 Hun 67. And in all 
these cases depending upon the express 
conditions of the lease, no notice to quit 
will be necessary in order to dissolve the 
relation of the parties to each other ; Co. 
Litt. 216 ; 9 Ad. & E. 879 ; 5 Johns. 128 ; 1 
Pick. 43; 2 S. & R. 49 ; 10 Me. 264; 7 
Halst. 99. A tenant after the expiration 
of his term becomes a trespasser, though 
his holding is in good faith under a coloi 
and reasonable claim of right; and the 
landlord without legal process may forcibly 
enter, therefore, and eject him ; 10 R. I. 
524 ; 17 id. 731 ; and by holding over after 
the expiration of the term, a tenant for 
years does not become a tenant for another 
year, unless the landlord so elects ; 157 Ill. 
90 ; if he holds over after a notice of in¬ 
crease of rent, the effect is to make him a 
tenant for another year upon the terms 
of the old lease with the single exception 
of the increased rent; 58 Ill. App. 228 ; and 
a tenant for one year, with the privilege 
of three, is bound for the latter if ne elect¬ 
ed to hold over; 2 Mo. App. 1047. 

But a tenancy from year to year , or at ivxll, 
can only be terminated on the part of the 
landlord by a notice to quit. This notice 
might at common law be by parol, but by 
statute in England and in most of the United 
States must now be in writing; 8 Burr. 
1603; 2 Brewst. 628; it must be explicit, 
and require the tenant to remove from the 
premises; 2 Clark, Pa. 219; 2 Gray 835; 
Dougl. 175 ; 5 Ad. & E. 850; it must be 
served upon the tenant, and not upon an 
under tenant; it must run in the name of 
the landlord, and not of his agent; 10 
Johns. 270. But personal service of the 
notice on the tenant is not absolutely es¬ 
sential, and it is sufficient if the notice be 
left at the tenant’s usual residence wuth his 
wife or servant; 4 Tenn. 404; L. R. 3 H. 
L. 134; 103 Mass. 154; 44 Mo. 581. An es¬ 
tate at will must be mutual; if one party 
can terminate the lease at any time, so can 
the other ; 83 Va. 547. Such a tenancy is 
terminated by the alienation of the prem- 
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iw, without notice to the tenant; 88 Atl. 
Rep. (Me.l MO. Whether a tenant from 
year to year is in any event bound to give 
notice to determine the tenancy seems 
doubtful. See the authorities collected in 
Bright. Pa. 483. At common law this no¬ 
tice was required to be one of half a year, 
euding with the period of the year at 
which the tenancy commenced ; 1 W. Bla. 
598 ; 7 Q. B. 033; 4 Bing. 382 ; and this 
rule prevails in Kentucky, Tennessee, 
North Carolina. Vermont, Illinois,and New 
Jersey as to tenancies from year to year ; 

I Johns. 322 ; 32 Vt. 88: 4 Ired. 291; 8 
Green, N. J. 181; 4 Kent 113; 6Yerg. 431 ; 
8 Cow. 13 ; 39 III. 378. In Delaware, Penn¬ 
sylvania, South Carolina, New Hamp¬ 
shire, Massachusetts, and Michigan, three 
months’ notice is required ; Del. Hev. Code 
Ch. 120, § 4 ; 4 Fust. 219 ; 2 Rich. S. C. 348 ; 

II Pa. i?‘3; 34 id. 98; 113 Mass. 214; 
while the New York statutes provide for 
its termination by giving one months no¬ 
tice wherever there is a tenancy at will or 
by sufferance, created by the tenant hold¬ 
ing over after the term or otherwise ; 1 R. 
S. 745, § 7 ; 3 Misc. Rep. 99. 

In case of such a tendency, in default of 
notice, the landlord has no right of entry 
until the term granted has terminated by 
legal notice, ana in default of such notice, 
the tenant may hold over; 8 Houst. 507, 
The subject is in general governed by statu¬ 
tory rules too numerous and complicated 
to set forth. Where a lease provides for 
the termination of a tenancy upon the 
tenant's ceasing to work for the landlord 
and the tenant voluntarily ceases so to 
wbrk, no notice of the termination of the 
lease to the tenant is necessary; 8 U. S. 
App. 149. 

The relation of landlord and tenant will 
also be dissolved when the tenant incurs a 
forfeiture of his lease by the breach of some 
covenant or condition therein contained. 
At common law a forfeiture was incurred if 
the tenant did any act which was inconsist¬ 
ent with his relation to his landlord ; as if 
he impugned the title of his lessor by affirm¬ 
ing by matter of record the fee to be in a 
stranger, claimed a greater estate than he 
was entitled to, or undertook to alienate the 
estate in fee; Co. Litt. 251 6, 252 a ; 12 
East 444. But these causes of forfeiture, 
founded upon strict feudal principles, nave 
been generally abolished in the United 
States; and a forfeiture of a term of years 
now only occurs in consequence of a breach 
of some express stipulation contained in the 
lease, as for the commission of waste, non¬ 
payment of rent, or the like ; 7 Paige, Ch. 
330 : 5 B. & C. 855 ; 22 Md. 122 ; 20 III. 125; 
32 Mich. 315. In order to work a forfeiture 
for non-payment of rent, a demand must be 
made for the rent, though such demand 
may be in the form of a notice to quit; 85 
Neb. 700 ; 140 U. S. 25. A delay of a few 
days in declaring a lease forfeited for non¬ 
payment of rent does not constitute a 
waiver of the right of forfeiture; 145 Ill. 
238. A provision of a lease that failure 
of the lessee to make a payment when due 
should render the lease null and void, and 
not binding on either party, does not make 
the lease void, except at the option of the 
lessor; 159 Pa. 184. A forfeiture may be 
waived by an acceptance of, or distraining 
for, rent which became due after a breach 


committed by the tenant, or by giving 
notice to Quit, or by any other act whic 
acknowledges the continuance of the tei 
ancy : 8 Watts 01 ; 2 N. H. 103 ; 8 H. A 1 
430; 1 M. & W. 408 ; 6 Wise. 323 ; L. R. 
Q. B. 344 ; 21 Wend. 537 ; 40 Mo. 449; I 
Cal. 93 ; 6 Misc. Rep. 408 ; and will be relie 
ed against by the courts in all cases where 
hapi>ened accidentally, or where the injui 
is capable of compensation, tbe damages c 
equitable principles being a mere matt 
of computation ; 12 Ves. Ch. 475 ; 2 Pri< 
203 ; 9 Mod. 22 ; Story, Eq. § 1814; 62 1 
Y. 486 ; 44 Vt. 285 ; and it is always at t) 
election of the lessor to avail himself of h 
right of re-entry for conditions broken i 
not as he pleases ; 6 B. A C 519 ; and vi( 
7 W A S. 41 ; 38 Pa. 348 ; 12 Barb. 440 ; 
Cush. 281 ; 29 Conn. 331 ; 1 Wall. 64. 

Another means of dissolving a tenancy 


by an operation of law, termed a merger,— 
which happens where a tenant purchases 
the fee of tne reversion, or the fee descends 
to him as heir at law, the lease becoming 
thereby merged in the inheritance, the less¬ 
er estate being absorbed In the greater. To 
produce this result, however, it is necessary 
that the two estates should meet in the 
same person and in the same right ; for 
if he who has the reversion in fee mar¬ 
ries the tenant for years, or if a tenant 
makes the landlord his executor, the term 
of years is in neither case merged, because 
in either case he holds the fee for his own 
benefit, while the term of years is taken in 
one case for his wife’s use, and in the other 
for tho benefit of the estate he represents as 
executor; Woodf. L. A T. 1188; 12 N. Y. 
526 ; Co. Litt. 288 b ; 1 Washb. R. P. 854 ; 
13 Pa. 16 ; 35 N. Y. 279. See 86 Tenn. 842. 
But the universal current of opinion now 
sets against the operation of the doctrine of 
merger wherever a result will be produced 
contrary to the intentions of the parties ot 
prejudicial to the interests of third parties ; 
34 N. Y. 320 ; 4 Gray 885 : 4 De G. M. A. G. 
474 ; 3 Hill 98; 4 Paige 403. 

In addition to the several methods of put¬ 
ting an end to a tenancy already mentioned, 
we may add that it is, of course, competent 
for a tenant at any time to surrender his 
lease to the landlord; 117 Maes. 357; 16 
Johns. 28; 19 Cal. 354; but a mere agree¬ 
ment to surrender a lease, is inoperative 
unless accompanied by the act; 41 Ill. 
App. 223. An express surrender can only 
be made by deed in England, since the 
Statute of Frauds, and this provision is in 
some of the states re-enacted; 8 Taunt. 
270; 11 Wend. 616; 8 Allen 202; 8 Wise. 
141. But a surrender by operation of law 
is a case excepted out of the statute; as, 
for example, where, during the period of 
the old lease, a new one, inconsistent with 
it in its terms, is accepted, the old lease is 
at an end ; 8 Johns. 394 ; 99 Mass. 18 ; Tayl. 
L. A T. 512 ; 117 Mass. 357 ; 53 Minn. 480. 
If the subject-matter of the lease wholly 
perishes; 28 N,Y. 498; 118 Mass. 125; 38 
Cal. 259; or is required to be taken for 
public uses; 38 Mo. 143 ; 20 Pick. 159 ; 57 
Pa. 271; 119 Mass. 28 ; 43 N. Y. 377 ; or the 
tenant disclaims to hold under his land¬ 
lord, and therefore refuses to pay his rent, 
asserts the title to be in himself or unlaw¬ 
fully attorns to another, the tenancy is at 
an and the landlord may forthwith 
resume the possession ; 3 Pet. 43 ; 4 Wend. 
633 ; 21 Cal. 342 ; 8 Watts 55 ; 5 Dana 101; 
23 Gratt. 332. 

Where the tenant,’ by consent of his 
landlord, continues in possession after the 
expiration of his term, in the absence of a' 
new agreement, the law will imply a tacit 
renewal of the former one; 41 III. App. 
209 ; 88 Ga. 610: [1893] 1 Q. B. 736. See 49 
Mo. App. 631; 38 W. Va. 607. 

After the tenancy has ended , the right of 
possession reverts to the landlord, who may 
re-enter upon the premises if he can do so 
without violence. But if the tenant holds 
over and the landlord takes possession 
forcibly, so as to endanger a breach of the 
peace, he runs the risk of being punished 
criminally for a forcible entry (see Forci¬ 
ble Entry and Detainer) as well as of 
Buffering the consequences of an action of 
trespass ; 121 Mass. 300 ; 59 Me. 568 ; 4 Am. 
Law Rev. 429; 1 M. A G. 644; 1 W. A S. 
90. The landlord should, therefore, in all 
such cases, call in the law to liis assistance, 
and receive possession at the hands of the 
sheriff. 

The tenant, on his part, is bound quietly 
to yield up the possession of the entire 
premises ; 148 Ill. 192. And for refusal to 
perform this duty he will be liable for rent; 
51 N. Y. 500 ; 84 Ill. 62 ; 62 Me. 248 ; E. B. 
A E. 326. 

If the tenant, after surrendering posses¬ 
sion, resumed it under any agreement with 
his landlord or liis agent, though made by 
the latter without authority, he iB not 
liable for holding over ; 1 App. Div. N. Y. 
449; and where a tenant vacated a build¬ 
ing and delivered up the key. leaving a 
press on the premises, which was used by 


his employes, who had entered the build¬ 
ing some days after without his knowl¬ 
edge, he did not hold over; 5 id. 124. 

Where the leasee holds over, he may be 
treated by the landlord at his option as a 
tenant or a trespasser ; 15 Pa. Co. Ct. R. 
248 ; 12 Misc. Rep. 848. The tenant cannot 
avoid his responsibility for tbe rent of an¬ 
other term by notice that he is going to 
quit, and then not doing it; 169 Pa. 460. 
Where the agent of the lessor failed to 
make an answer to tbe tenant’s proposition 
to hold over as tenant by the month, he 
was not thereby relieved from the conse¬ 
quences of holding over ; 168 Pa. 041. The 
burden is on the tenant to relieve himself 
from an action for unlawful detainer by 
showing the agreement for the renewal of 
the tenancy ; 56 Mo. App. 440. 

But where a tenant for years had plant¬ 
ed a crop, after a decree foreclosing a 
mortgage on the leased Land under which 
the land was sold before the crop matured, 
and the purchaser having notified the ten¬ 
ant that be would expect rent in money oi 
in kind, the latter was held entitled to the 
crop : 02 N. W. Rep. (Neb.) 32. Upon the 
abandonment of a farm by a tenant before 
the end of the term, the possessory right 
in whatever property is on the farm, includ¬ 
ing harvested crops, reverts to the lessor ; 9 
Houst. 281. 

The tenant has a reasonable right of 
egress and regress for the purpose of re¬ 
moving his goods and chattels ; 2 Bla. Com. 
14 ; 24 Me. 424 ; L. R. 5 C. P. 334. He rnay, 
also, in certain cases, take such estovers as 
are attached to the estate and the emble¬ 
ments or annual profits of the land after his 
tenancy is ended, as to which his rights are 
largely affected by local customs (see Es¬ 
tovers ; Emblements) ; 86 Ala. 508; 56 
Conn. 374 ; but a tenant for years is not 
entitled to them ; 48 Mo. App. 430 : nor 
where the landlord re-enters and takes pos¬ 
session because of tbe failure of the tenant 
to pay rent; 69 Hun 588 : and, unless re¬ 
stricted by some stipulation to tbe contrary, 
may remove such Jixtur.es as he has erected 
during his occupation for his comfort and 
convenience, particularly if for trade pur¬ 
poses. As between landlord and tenant, 
whatever is affixed to the land by the ten¬ 
ant for the purpose of trade, whether it be 
made of wood or brick, is removable at the 
end of the term ; 142 U. S. 396; 139 N. Y. 
432. See Fixtures. 

The ordinary common-law remedy by 
which a landlord proceeds to recover the 
possession of his premises is by an action of 
ejectment, and in these cases it is a general 
rule that the tenant is never permitted, for 
reasons of sound public policy, to contro¬ 
vert his landlord's title, or to set up against 
him a title acquired by himself during his 
tenancy which is hostile in its character 
to that which he acknowledged in accept¬ 
ing the demise : 8 B. A C. 413 ; 2 Denio 431; 
3 Ad. L. A E. 188; 15 N. Y. 327; 61 Me. 590; 
54 Pa. 196 ; 42 Md. 81 ; 72 N. C. 294 ; 18 
Wall. 431; 133 Ind. 14. But to this rule 
there are some exceptions : of these the 
chief are cases where the landlord's interest 
has expired during the lease; 2 Zab. 261; 
Tayl. L. A T. § 708; or where he has sold and 
conveyed the land ; 10 Md. 333 ; 50 Ill. 232 ; 
99 Mass. 15 ; or where the tenant has been 
evicted by title paramount, and accepted a 
new lease under the real owner of the prem¬ 
ises ; 69 Pa. 316 ; 66 Me. 167 ; 82 Mich. 285. 

But the slow and measured progress of 
the action of ejectment in most cases affords 
a very inadequate remedy to the landlord ; 
and in order, therefore, to obviate the evils 
arising from its delays, the statutes of the 
different states provide a summary pro¬ 
ceeding, by which a landlord may be 
speedily reinstated, upon short notice, in 
coses where a tenant abandons the premises 
before the end of the term without sur¬ 
rendering the lease, leaving rent in arrear, 
continues to hold over after the expiration 
of his term, or has become unable or un¬ 
willing to pay rent for the use of the prem¬ 
ises ; 22 Wend. 011 ; Tayl. L. A T. § 718. 

See, further, on the subject of this 
artiole. Woodfall; Smith ; Taylor ; Arch- 
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bold; Comyns; Coo tea; and Smith & Soden, 
on the Law of Landlord and Tenant; Platt 
on Leases ; Wash burn on Real Property, 
5th ed. *293. 

LANDLORD’S WARRANT. A war¬ 
rant of distress. A written authority from 
a landlord to aconstable or bailiff authoriz¬ 
ing him to make a distress upon the ten¬ 
ant’s goods and chattels in order to force 
the payment of rent or some covenant in a 
lease. See Distress ; Landlord & Tenant. 

LANDMARKS. Objects or monu¬ 
ments fixing the boundary of an estate or 
piece of property. R. & L. Diet. See 
Monuments. 

LANDS. See Land ; Lands, Public. 

LANDS CLAUSES CONSOLIDA¬ 
TION ACTS. Important acts, beginning 
in 1845, and last amended by 32 <fe 33 Viet, 
c. 13, the object of which was to provide 
legislative clauses in a convenient form for 
incorporation, by reference in future special 
acts of parliament, for taking lands, with or 
without the consent of their owners, for 
the promotion of railways, and other public 
undertakings. Moz. & W. 

These statutes or some designated part thereof are 
incorporated In all acts of parliament, authorizing 
public works which require the acquisition of land, 
and they correspond to the grant of the delegated 
right of eminent domain in legislative charters in the 
United States. The scope of these acts of parlia¬ 
ment includes provision for the purchase or lands 
by agreement between the promoters of an un¬ 
dertaking of a public nature and the owners of 
the land required ; and also for the acquisition of 
the land otherwise than by agreement. In which 
contingency the compensation to be pall is settled 
either by the verdict of a lury or by arbitrators. 
In the case of persons under disability or absent 
from England, provision is made for the valuation 
of their compensation. Forms of covenants are 
prescribed, and upon their execution the fee-simple 
of the lands is vested free of all terms for years and 
other qualifications; or in case of copyholds, the 
covenants must be enrolled on the court rolls, and 
must be thereafter enfranchised. Mortgages on 
the lands purchased may be redeemed and released 
of rent charges, and the surrender of leases may 
be procured upon such terms as may be agreed 
upon, or in default of agreement as may be settled 
by the verdict of a jury or by arbitration. The 
acts also authorize the sale of superfluous lands 
by the promoters, the original owner having the 
option to repurchase them, and next after him 
the nearest adjoining owners unless the land Is 
built upon, suitable for building, or situated within 
a town. It Is usually provided that the coats are 
borne by the promoters. See 2 Brett, Com. 661; 
Pho mot IS¬ 
LANDS, PUBLIC. Under the title 
public lands of the United States is com¬ 
prised such land as is open to sale or other 
disposition under general laws. 145 U. 9. 
538 ; 92 id. 703 ; 10 Nev. 200. In a statute 
authorizing location of script, it does not 
include tidelands ; 153 U. S. 273. Nordoes- 
the term include lands to which any claims 
or rights of others have attached ; 145 id. 
538. 

Government Ownership. The publio 
domain embraces lands known in the 
United States as “public lands,” lying in 
certain states and territories known as 
“ land states aud territories,” and was ac¬ 
quired by the government of the United 
States by treaty, conquest, cession by states 
or other nations, and purchase, and is dis¬ 
posed of under and by authority of the na¬ 
tional government, when the Indian title 
thereto (which is one of possession merely) 
has been extinguished by treaty stipula¬ 
tions or otherwise. 

The fee in unsold lands is either in the 
federal or state governments. The Indians 
have only a right of use, which, however, 
cannot be divested, except by purchase or 
war; 2 McLean 412. 

They have the unquestionable right to 
the lands which they occupy until extin¬ 
guished by a voluntary cession to the gov¬ 
ernment ; 02 U. S. 733; id. 760 ; while the 
claim of the government extends to the 
complete ultimate title, charged with the 
right of possession by the Indians, and to 
the exclusive power of acquiring that title 
of possession ; 8 Wheat. (503; 0 Cra. 87 ; 17 
Wall. 211 ; 95 U. S. 517. 

The English possessions in America were 
not claimed by right of conquest, but by 
right rf discovery. The discoveries were 
made by persons acting under the authority 


of the government for the benefit of the na¬ 
tion ; and the crown, according to the prin¬ 
ciples of the British constitution, was the 
proper organ to dispose of the public do¬ 
main : 10 Pet. 409. See also 8 wheat. 595. 
The United States hold the public lands 
within the new states by force of the deeds 
of cession and the statutes connected with 
them and not by any municipal sovereignty 
which it may be supposed they possess or 
have reserved by compact with the new 
states, for that particular purpose ; 3 How. 
324. 

The interest of the United States in lands 
held by it within state boundaries is simply 
proprietary, the sovereignty residing within 
the state, and its rights differ from those 
of any ordinary land-holder in the state, 
only as provided in the constitution of the 
United States, and by the terms of the com¬ 
pact between the general and the state gov¬ 
ernment at the time of the admission of 
the latter into the Union ; 6 Minn. 223. 

All lands in the territories not appropri¬ 
ated by competent authority before they 
were acquired are, in the first instance, the 
exclusive property of the United States, to 
be disposed of to such persons, at such 
times and in such modes and by such titles, 
as the government may deem most advan¬ 
tageous to the public ; 20 How. 501. 

The United States is the sole owner of 
the soil, and has entire and complete juris¬ 
diction over it. Through congress, it pro¬ 
vides the methods of disposition under 
grants, settlement laws, or sales, public or 
private ; may prevent trespasses, and in all 
methods retain the entire control over it 
until sold or otherwise disposed of. Con¬ 
gress has the same power over it as over 
any other property belonging to the United 
States, ana this power is vested in congress 
without any limitation ; 0 McLean 517 ; 13 
Wall. 92 ; 20 How. 558 ; 14 Pet. 526 ; 13 id. 
430 ; and any change of political condition, 
as in a territory becoming a state, or change 
of boundary of a territory or state, in no 
wise affects the absolute and complete pro¬ 
prietary power of the national government 
over the publio domain. It remains until 
the last acre is disposed of. It cannot be 
taxed by a state; 4 How. 169; nor can a 
state exercise any power or control over 
the public lands which may lie within its 
limits ; 5 McLean 844 ; 14 Pet. 520 ; 4 How. 
169 ; 0 McLean 517. 

The control of the United States over 
their own property is independent of local¬ 
ity. and no state or territory can interfere j 
with their control, enjoyment, or disposal 
of such property ; nor are the contracts of 
the government with respect to subjects 
within its constitutional com potency, local, 
or confined in their effect and operation 
strictly to the situs of the subjects bo which 
they relate ; 20 How. 558. 

For the amount of the public lands and 
the manner in which it was acquired by 
the national government, see Donald¬ 
son’s History of the Public Domain, p. 10 ; 
H. R. Misc. Docs. No. 45, part 4, 2d Sess. 
47th Cong., vol. 10. 

National Control and Disposition*. 
The constitution of the United States 
(Article 4, section 3, par. 2) provides that : 
“The congress shall have the power to 
dispose of and to make all needful rules 
and regulations respecting the territory or 
other property belonging to the United 
States, the word property in the above 
quotation meaning lands; 6 McLean 517. 
Under the authority thus conferred upon 
it, the congress has provided a complete 
system for the regulation and disposal of 
the publio domain. In the early stages of 
the history of the government the public 
domain was put within the jurisdiction and 
control of the secretary of the treasury, but 
on March 3, 1849, congress created the 
home, now the interior department, and 
by section 3 of that law provided that “ the 
secretary of the interior shall perform all 
the duties in relation to the general land 
office of supervision and appeal now dis¬ 
charged by the secretary of the treasury.” 
Thereafter the general land office became 
and still continues to be a bureau in the 
interior department. The secretary of the 


interior is now charged with the supervis¬ 
ion of the public business relating to the 
public lands, including mines and pension 
and bounty lands. Kev. Stats, chaos. 2 
and 3, pp. 74-78. See Land Office. 

Under the supreme control which has 
been vested in it by the constitution, the 
congress has dividea the public domain in¬ 
to various land districts, and has provided 
for the appointment of a surveyor general 
for the states and territories, and of certain 
deputy surveyors ; U. S, Rev. Stat. §§ 2207- 
2233. It has also provided for the appoint¬ 
ment of various registers and receivers, and 
the creation of what is known as local land 
offices in the various land districts. The 
duties of these officers is to receive applica¬ 
tions to enter the public lands under the 
various land laws, and to hear contests con¬ 
cerning the same, with rights of appeal to 
the general land office and from tnence to 
the secretary of the interior. See U. S. 
Rev. Stat. §§ 2234-2247. For the various 
land districts and their creation, see U. S. 
Rev. Stat. § 2248. 

Kinds of Land and Methods of Acquir¬ 
ing Same. The public lands may be di v ided 
with respect to their character into, first, 
agricultural lands, which are acquired un¬ 
der the various laws, such as pre-emption, 
homestead, etc., at the price of $1.25 per 
acre when they lie without, and $2.50 per 
acre when they lie within, the limits of any 
grant made by congress in aid of the con¬ 
struction of a railroad ; U. S. Rev. Stat. § 
2357 ; 100 U. S. 136 ; second, mineral lands, 
which are sold at $5.00 per acre, under 
which term we include lands containing 
placer deposits of minerals, which are sold 
at $2.50 per acre ; third, coal lands, which 
are sold at $20.00 per acre when situated 
within 15 miles of any completed railroad, 
otherwise at $10.00 per acre ; fourth, desort 
lands, which are sold at $1.25 per acre, pro¬ 
vided they do not lie within the limits of a 
railroad grant ; 160 U. S. 136 ; and fifth, 
saline lands, sold at $1.25 per acre. 

Various methods for the sale or other 
disposition of the public domain have been 
enacted from time to time, a very interest¬ 
ing history of which may be found in Don¬ 
aldson’s History of the Public Domain 196, 
208, 070. The provisions of law which for¬ 
merly existed relative to the acquisition of 
public lands by private entry and public 
sale and through the timber culture laws 
have been repealed ; R. S. 1 Supp. pp. 082, 
940. The methods of acquiring the agricul¬ 
tural lands of the United States are now, 
through the operation of the pre-emption 
law, superseded by the provisions of the 
amended homestead law and the desert 
Land act. 

Pre-emptions . The provisions of the law 
formerly existing with relation to the ac¬ 
quisition of title under the pre-emption 
laws were repealed and superseded by the 
act of March 3,1891 ; Rev. Stat. 1 Supp. pp. 
939, 940, especially section 3 of said act, p. 
942. The acts of March 3, 1877, 19 Stat. L. 
404. May 27,1878, and June 14,1878, 20 Stat. 
L. 03-113, permitting pre-emptioners w ho 
have changed to homestead entries to cred¬ 
it their time from original settlement, are 
superseded as to future permanent opera¬ 
tions by the act of March 3, 1891, supra. 
See also act of March 2, 1889 ; Rev. Stat. 1 
Supp. p. 082. Various other acts contain 
provisions common to pre-emption and 
homestead entry, and are by this act super¬ 
seded as to the former. This act, however, 
does not affect entries made under the pre¬ 
emption laws prior to its passage. See 
sec. 4 of said act, and 15 Laud Decisions 
482. 

Desert Land Act . Desert tends are such 
as will not, without artificial irrigation, 
raise an agricultural crop. These tends are 
confined to what is known os the arid re¬ 
gions which are situated in certain western 
states and territories. Provision is made 
for the acquisition of lands of this char¬ 
acter by conducting water thereon, and 
performing certain other requirements, as 

S rovided in the act of March 3, 1877 ; Rev. 

tat. 1 Supp. p. 137. For sections 4 and 8 
added to this act, see act of March 8, 1801, 
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Saline lands. Provision tor the sal* of 
Und of this character is made by the act of 
January 18. 18T7; S**- 1 Supp. 1*7 

Under its provision® a hearing Is ordered and 
witnesses are examined as to the character 
of the land in question, and the testimony 
taken at the hearing is transmitted to the 
general land office for its decision. Should 
the tract be adjudged agricultural* it will 
be subject to disposition as suoh. Should 
the tract bo adjudged to be of saline char¬ 
acter it will be offered at public sale to the 
highest binder for cosh at a price of not less 
than $ 1.35 per acre. In case it is not sold, it 
Is subject to private sale at a price not less 
frKm $1.33 per Rcre, in the same manner as 
other public lands are sold. Quccre: Whe¬ 
ther this act is repealed by section 9 of the 
act of March 3, 1891 ? U. S. Rev. Stat. 1 

Supp. 943. . . 

Coal lands. For the provisions relating 
to the acquisition of tanosof this character, 
see Rev. Stat.U. S. § 3347. See also Don¬ 
aldson’s Historv of the Publio Domain 
1877. 1378. * _ 

Mineral Lands,Resources, and Claims ; 
location of , under C7. S . Loirs, Th© exist¬ 
ing provisions and regulations relative to 
the acquisition of mineral lands, the title 
of which is in the government, are to be 
found in United States Revised Statutes, 
gS 3313-2333, and in 1 Supp. Rev. Stats, pp. 
106-7; 276. 03, 334, 943, 959. For a history 
of the attempted legislation prior to the 
passage of the act of 1800 (the first mining 
law), see Yale on Mining Claims 340-330 ; 
and Week3 on Mineral Lands, Addenda, 
chap. 1. for the act of I860. 

Requisites of location. All valuable 
mineral deposits in lands belonging to the 
United States, whether surveyed or unsur¬ 
veyed, are “free and open to exploration 
and purohase by citizens of the United 
States, or those who have declared their in¬ 
tention to become such M (Rev. Stats. £ 2319), 
and citizenship or deolared intention is a 
condition precedent to the right of location ; 
19 Fed. Rep. 82; 12 Pac. Rep. (Ida.) 904. 
A state corporation is a citizen for this pur¬ 
pose, provided the members thereof are 
citizens and qualified to make the location ; 
21 Pac. Rep. (Col.) 1019; 13 Colo. 105 ; 180 
U. S. 030. Upon declaring his intention to 
become a citizen, an alien may have ad¬ 
vantage of work previously done, and of a 
record previously made ; 19 Fed. Rep. 78 ; 
and an alien locator may convey to a citi¬ 
zen so as to give title from date of convey¬ 
ance, provided no third penon acquires 
rights prior to such conveyance ; 1 Fed. 
Rep. 537. See 6 Wall. 122. A location made 
jointly by aliens and citizens is a good loca¬ 
tion by the citizens; 1 Fed. Rep. 537. 

A mineral location can only be made on 
the unsold, unappropriated ami unoccupied 
lands of the United States; 3 Wall. 804; 
24 Cal. 562 ; 07 Cal. 056 ; 14 Cal. 461 ; 6 
Colo. 893; but the right to possession is 
derived solely fiojn a valid location; 4 
Mont. 870 ; 4 id. 527; and cannot be held 
as “ occupied" so as to defeat a subse¬ 
quent location unless all the laws, includ¬ 
ing the yearly assessment work, etc., are 
oompliea with ; 194 U. S. 284 ; 115 id. 408; 
59 Cal. 613 ; 6 Mont. 53. The act describee 
mineral lands as “ valuable mineral de¬ 
posits.” This means lands which may be 
profitably mined in the usual manner ; 
Copp’s Mining Lands 824. Lands contain¬ 
ing minerals,but not in profitable quantities, 
are not mineral lands; 115 U. a, 392 ; 28 
Fed. Rep. 482 ; 45 Cal. 482. But non-min¬ 
eral lands, to the extent of 5 acres, may be 
located as mill sites, when in connection 
with a lode location or separately ; Rev. 
Stats, g 2337. Title to mineral lands can 
only be acquired in the precise manner 
provided by the laws relating to such lands ; 
and a patent obtained under the provisions 
of any other law is void ; Rev. Stats. 6 2818 ; 
21 Wall. 600 ; 115U.S. 802. 408. If a patent 
issue for agricultural land on which there 
is a known lode, title to such lode does not 
pass; 5 Oreg. 104; but contra if subsequently 
discovered ; Cgpp’s Min. Lands 124; 17 Col. 
199. The right to locate is initiated by dis¬ 
covery and appropriation, which forms the 


■ouroe of title ; development being the re¬ 
quisite of continued possession ; 118 U. 8. 
887 ; 116 id. 418 ; 22 Pac. Rep. (Cal.)804. A 
location before an actual discovery confers 
no rights upon the locator; 1 Fed. Rep. 580; 

11 id. 070. , . . , 

No specific time is designated by the 
statutes within whioh the location must 
be completed ; but if one begin a location 
and then depart he cannot return and com¬ 
plete the location so as to hold it against 
one who, during such absence, has made a 
complete location ; 05 Cal. 419. A loca¬ 
tion is dependent, primarily, upon what is 
found in the discovery shaft, the discovery 
of ore elsewhere being, as a rule. 
ing ; 8 Fed. Rep. 725 ; but see 8 Utah 94 ; 0 
Colo. 581 ; 15 Nev. 888. where evidence was 
admitted in proof of discovery to show ‘be 
existence of a vein other than at the loca¬ 
tion point. The work leading up to the 
discovery need not have been done by the 
locator, provided the existence of the vein 
was known to him at th© time of location ; 

7 Mont. 30. 

It is not priority of discovery, but priority 
of compliance with the various require¬ 
ments of the law that gives the right to 
the mine ; 13 Nev. 455. As to the proper 
manner of staking out a claim so as to con¬ 
form to the lode or vein, see 98 U. S. 403. 
See also 0 Colo. 398 ; 18 Nev. 442. Laws 
and regulations for the location, develop¬ 
ment, and working of mines may be made 
by the states and by the miners them¬ 
selves ; Rev. Stats. §§ 2819-2324. 

As to the extent of ground open to loca¬ 
tion and the method of staking it off, see 
Rev. Stats. S 2820. and for the provisions 
relating to placer locations, see Rev. Stats. 
£& 2329, 2383. See 128 U. S. 073; Copp’s 
Min. Lands 52. 

The term “ placer claim,” as used in Rev. 
Stats. § 2329, means “ ground between de¬ 
fined boundaries which contains mineral 
in its earth, sand, or gravel; ground that 
includes valuable deposits not in piece, that 
is, not fixed in rock, but which are in a 
loose state, and may, in most cases, be 
collected by washing or amalgamation, 
without milling.” 128 U. S. 079. 

It is incumbent upon one in possession of 
a placer claim whereon is a vein or lode, to 
state that fact in his application for a patent, 
or the patent will not carry such vein or 
lode. If discovered subsequent to the is¬ 
suance of the patent, however, such vein or 
lode is covered by the placer patent; Rev. 
Stats. £ 2333; 07 Cal. 280 ; 118 U. S. 087. 

The statutory requirements concerning 
the description of the location. Rev. Stats. 
§§ 3318,2324, are : (l)that the location shall 
bealougthe vein or lode ; (2) that it shall be 
distinctly marked on the ground so that the 
boundaries can be readily traced and that 
such description shall be by reference to 
some permanent object for the identifica¬ 
tion of the claim; (3) that all the lines shall 
be parallel—the Last requirement being 
directory only, the object being to prevent 
a party from claiming more width of vein 
outside his surface lines than within them; 
83 Cal. 203. All other details of location 
are governed by the rules and regulations 
of miners and state laws ; Rev. Stats. § 2324. 

Although the federal laws do not require 
the posting of any notice of location on the 
claim, but only require the recording of 
such notioe in the mining district, yet the 
posting of a notice is almost universally 
required by the miners’ regulations, and by 
state laws; 113 U. S. 537; 10 Cal. 446 ; 40 
Fed. Rep. 787. See Lode ; Vein. 

Re-location. A mining claim is subject 
to re-location where the owner lias failed to 
comply with the statutory requirements, or 
has failed to observe local rules; Rev. 
Stats. § 3334; 73 Cal. 520; 12 Nev. 312 ; 1 
Mont. 325. But the forfeiture must have 
actually occurred before re-location, other¬ 
wise the re-location is invalid and the re¬ 
locator a trespasser ; 11 Fed. Rep. 080 ; 1 
Idaho 107 : 21 Pac. Rep. (Ida.)413 ; 104U. S. 
279. A re-location is made in the same 
manner and carries the same rights as orig¬ 
inal location ; 6 Colo. 898; 9 id. 889 ; 20 Pac. 
Rep, (N. M.) 798. 


Annual work. It Is provided by federal 
statute that during each year, after location 
and until a patent issues, there sliall be per¬ 
formed on the olaim not less than $100 
worth of labor on improvements; Rev. 
Stats. § 2324 ; and this provision is applica¬ 
ble alike to placer claims and to lode claims; 
65 Cal. 40. The work may be done any¬ 
where upon the surface of the claim within 
its surfaoe lines or below the surface within 
the lines extended vertically downward, 
but it must be done as a necessary means 
of extracting ore ; 5 Sawy. 439; 0 Mont. 
188. See also 109 U. S. 440; 104 id. 655. 
By act of February 11, 1875, U. S. Rev. 
Stats. 1 Supp. 62, it is provided that where 
a tunnel ha* been run for the purpose of 
developing a lode, the tunnel shall be con¬ 
sidered as expended on said lode, and that 
it shall not oe required to perform work 
on the surface of the lode as required in 
§ 2334 Rev. Stats. See 111 U. S. 355. 

This work may be done by any party in 
interest, whether such party have a legal 
or equitable claim ; 11 Fed. Rep. 680. The 
amount of work required by the statute 
cannot be decreased by any state law or 
miners’ regulation ; 7 Colo. 443 ; 60 Cal. 
031 ; and may be done at any time within 
the year ; 104 U, S. 279 ; 8 Colo. 41. 

Failure to perform the work will be ex¬ 
cused if brought about by actual existing 
fear of bodily harm, or prevented by co¬ 
ercion or duress actually and presently ex¬ 
isting ; 7 Fed. Rep. 331 ; 113 U. S. 527. 

Where claims are held in common, this 
annual work may be done on any one 
claim ; Rev. Stats. § 2324 ; 111 U. S. 350; 
109 id. 440. 

77ie apex rule. Ordinarily the locatoi 
would be confined to the limits of his sur¬ 
face measurements both a* to surface pos¬ 
session and beneath it. hut by the apex 
rule the locator is entitled not only to the 
surface included within the lines of his lo¬ 
cation, but also to all of the veins, lodes, and 
ledges throughout their entire depth, the 
apex of which lies inside of such surface 
lines extending downward vertically, 
albeit such veins, lodes, or ledges may de¬ 
part from a perpendicular course in such 
wise as to extend outside of the side lines 
of the location, provided such right 6hall 
not extend beyond the entire lines of the 
location projecting in their own line or 
until they intersect the veins or ledges ; 
Rev. Stats. §2322; 11 Fed. Rep. 670; 23 Pac. 
Rep. (Ida.) 547; 42 Fed Rep. 026. But this 
right does not carry with it power to fol¬ 
low into the lands of an adjoining proprie¬ 
tor holding title to agricultural lands ; 36 
Fed. Rep. 668. But see 42 Fed. Rep. 98. 
This rule of the apex hns been a fruitful 
source of litigation, the following being a 
few of the more important cases: 118 U. S. 
190 ; 75 Cal. 78 ; 3 Fed. Rep. 3G8 ; 8 id. 725 : 
id. 297 ; 42 id. 98 ; 2 McCrarv 121 : 114 U. S 
576; 98 id. 463; 42 Fed. Rep. 98; Sid. 
297 ; 1 Ari. 420 : 2 Utah 355. 

Private Acquisition. The rule is well 
settled, that when public lands have been 
surveyed and placed in the market, or 
otherwise opened to private acquisition, a 
person who complies with all the requisites 
necessary to entitle him to a patent in a 
particular tract or lot is to be regarded as 
the equitable owner thereof, and the land 
is no longer open to location. Any subse¬ 
quent grant of the same land to another 
party is void, unless the first location or 
entry be vacated and set aside; 98 U. S. 
121; see 13 Pet. 498; and when different 
grants cover the same premises, the earlier 
takes the title ; 133 U. S. 1. 

Public lands of the United States mav be 
granted by statute or by treaty, as well as 
by patent; 1 Doug. Mich. 546. As to the 
latter method, see Land Patent. 

After publio lands have been entered at 
the land office and a certificate of entry 
obtained, they are private property, the 
government agreeing to make a conveyance 
ob soon as it can, ana in the meantime hold¬ 
ing the naked legal fee in trust for the pur¬ 
chaser, w'ho has the equitable title; 133 
U. S. 496; 128 id. 456; and they cease to 
be public ; 182 id. 857. 

Courts have power to protect the private 
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righto of a party who has purchased in 
good faith from the government, against 
the interference or appropriations or cor* 
rective reeurveys made by the land depart¬ 
ment subsequently to such purchase; 128 
U. S. 699. The power to make and correct 
Burveys of the public lands belongs to the 
political department of the government, 
and while the lands are subject to the 
supervision of the General Land Office, its 
decisions in such cases are unassailable by 
the courts, except by a direct proceeding ; 
128 U. S. 699 ; 142 id. 161. 

Persons entering on lands, whether “va¬ 
cant " or •* public land,” or land acquired 
by the government of the United States 
under a foreign grant, are to be deemed 
trespassers ; 1 McAll. 119; and an agree¬ 
ment to sell and transfer their possession 
and improvements is an illegal and void 
agreement to continue the trespass, and a 
note given for the purchase money of an 
improvement on vacant lands of the United 
States is for an illegal consideration, and 
no action will lie upon it; 2 Miss. 150 ; 8 
Fla. 84 ; and a trespasser of land from the 
government is entitled to improvements 
thereon at the time of the purchase, and if 
the party who made them should after¬ 
wards remove them he is liable in an action 
of trespass; 32 Miss. 138. The occupancy 
of the public lands of the United States 
constitutes, at least so far as trespasses by 
a stranger are concerned, a tenancy at will, 
and not a tenancy from year to year ; 5 
Stew. & P. 82. A person cultivating public 
lands to which he has no title is not pro¬ 
tected by the doctrine of emblements, and 
a purchaser from the United States is en¬ 
titled to all crops growing upon the land 
at the time; 5 Mo. 835; but a person by 
entry upon such land acquires no title to 
timber cut prior to, ana lying upon the 
land at, the time of his entry ; 19 id. 302, 

In addition to the methods of dispoe* 
Ing of the public domain to actual pur¬ 
chasers or settlers upon it, congress has 
disposed of immense quantities of land in 
various other ways. For example, grants 
made in aid of the construction of rail¬ 
roads, either granted directly to the road 
itself or to a state as a trustee for the use 
of the road. Large quantities of land have 
also been granted to the states as they 
were admitted into the Union, for educa¬ 
tional, charitable, and other purposes. A 
large amount of the public domain has 
also been taken up under land bounties for 
military and naval services prior to 1861 
and subsequent, and also by the granting 
of lands for town sites and county seat pur- 
jxxses. An interesting account of all this 
legislation will be found in Donaldson’s 
History of the Public Domain. See also 
Barringer Adams, Mines and Mining ; 
Indians ; Irrigation ; Mines and Mining; 
Patent ; Land Grant ; Land Warrant ; 
Land Office ; Land Patent. 

LANDS, TENEMENTS, AND 

HRRTTnTT AM ENTS. A phrase used in 
early English law to express all sorts of 
property of the immovable class, as goods 
ana chattels did the movable class. Wins. 
R. P. 5. 

The technical expression for the most 
comprehensive description of real property. 

LANGEMANNI. The lords of 
manors. 1 Co. Inst. 5 ; Moz. & W. 

LANGUAGE. The medium for the 
communication of perceptions and ideas. 

Spoken language is that wherein articu¬ 
late sounds are used. See DO Ga. 450. 

Writ ten language is that wherein written 
characters are used, and especially the sys¬ 
tem of characters called letters and figures. 

By cooventloDal usage, certain sounds and char¬ 
acters have a definite meaning In one country, or 
in certain countries, and this is called the language 
of such country or countries: as. the Greek, the La¬ 
tin, the French, or the English language. The law, 
too, has a peculiar language. See tunom. Dial. 2. 

On the subjugation of England by William the 
Conqueror, the French-Norman language was sub¬ 
stituted In all law proceedings for the ancient 
Saxon, which, according to Black stone, S Com. 
S17, was the language of the record*, writs, and 
pleadings until the time of Edward III. Mr. Stephen 
thinks Blackstone has fallen into an error, and says 
the record was, from the earliest period to which 


that document ran be traced. In the Latin language. 
Plead. Appx. note H, The history of legal language 
In England Is further stated by Blackstone as 
follows: By the statute SO Edw. Ill P t. 1, c. 11, It 
was enacted that for the future all pleas should be 
pleaded, shown, defended, answered, debated, sd<1 
adjudged in the English tongue, but be entered and 
enrolled In Latin The Norman or law French, 
however, being more familiar as applied to the law 
than any other language, the lawyers continued to 
e, ?Pt >y their notes of the trial of cases, 

which they afterwards published In that barbarous 
dialect under the name of Reports. 

After the enactment of this statute, on the Intro¬ 
duction of paper pleading*, they followed, in the 
language as well as In other respects, the style of 
the records, which were drawn up in Latin. This 
technical language continued In use till the time of 
Cromwell, when by a statute th* records weredi- 
rected to be In English : but this act was repealed 
at the restoration by Charles II., the lawyers find¬ 
ing It difficult to express themselves an well and as 
concisely In the vernacular as In the Ijitin tongue ; 
and the language of the law continued as before till 


about the year 1730. when the statute of 4 Qeo. II. 
c. 20, was passed. It provided that both the plead¬ 
ings and the records should thenceforward be 
framed >d English. The ancient terms and expres¬ 
sions which had been so long kumt n in French and 
Latin were now literally translated into English. 
The translations of :iuch terms and phrases were 
found to be exceedingly ridiculous. Such terms as 
nisi prius, habeas corpus, fieri facias, mandamus, 
and the like, are not capable of an English dress 
with any degree of seriousness. They are equally 
absurd in the manner they uro employed In Latin ; 
but use, and the fact that they are in a foreign 
language, have made the absurdity less apparent. 

By statute of 6 Geo. II. c. 14, passed two years 
after the last-mentioned statute, the use of tech¬ 


nical words was allowed to continue in the usual 
language.—which defeated almost every beneficial 
purpose of the former statute. In changing from 
one language to another, many words and technical 
expressions were retained in the new, which be¬ 
longed to the more ancient language ; and not sel¬ 
dom they partook of both. This, to the unlearned 
student, has given an air of confusion and disfigured 
the language of the law. It has rendered essential, 
also, the study of the Latin and French languages. 
This, perhaps, is not to be regretted, as they are the 
keys which open to the ardent student vast stores 
of knowledge. In the United States, the records, 
pleadings, and all law proceedings are in the Eng¬ 
lish language, except certain technical terms which 
retain their ancient French and Latin dress. 3 Bla. 
Com. 317. 

From the Conquest until 1731, says Prof. F. W. 
Maitland, the solemnest language of the law was 
Latin, and even in the Anglo-Saxon time, though 
English was the language in which the laws were 
published and causes pleaded, Latin was the lan¬ 
guage in which the kings made grants of land. In 
loltt the learned men or both races could write and 
speak in Latin. French was then little more than a 
vulgar dialect of Latin, And a language in which the 
people could not write anything. The CoDqueror 
used both Latin end English in his laws, charters, 
and rights, but Latin soon got the upper hand and 
became for a while the one written language of the 
law. In Chancery there was nothing but Latin, and 
the judgments of the courts were in that language. 
This continued until 1731. Meantime in the twelfth 
or early in the thirteenth century, ordinances and 
statutes written In French began to appear. Under 
Edward I. French became the language in which 
laws were published and law books written and con¬ 
tinued to be the language of the statute books until 
the end of the middle ages. Under Henry VII. 
English became the speech in which English law¬ 
givers addressed their subjects. As the oral speech 
of litigants and their advisers, French prevailed 
from the Conquest onwards, but in the local courts 
a great deal of English must long have been spoken. 
The jurisprudeneeof a French-speaking court be¬ 
came the common law, the measure or all rights 
and duties, and was carried throughout the land by 
the journeying justices. In the thirteenth century 
French was used in pleading and the professional 
lawyer wrote and thought in Freuch. In 1362 a 
statute endeavored to make English Instead of 
French the spoken language of the law courts, but 
law writing was still in French. Gradually In the 
sixteenth century the lawyers began to write in 
English, though many French law terms still con¬ 
tinued to be used ; 1 Soe Eng. 276 ; and see 1 Poll. 
& Maitl. 58. 


The effect of the Norman conquest of England Is 
still apparent in the technical, legal words in or¬ 
dinary use. “ At the present day," says a recent 
writer. “ it would hardly be too much to say that 
all our words having a definite legal import are in a 
certain sense French words. A German jurist is 
able to expound the doctrines of Roman law in 

g enuinely German words. On many a theme an 
Inglish man of letters may by wny or exploit write 
a paragraph or a page And use no word that is not 
in every sense a genuinely English word ; but an 
English lawyer who attempted a similar puritanical 
feat would find himself doomed to silence. ... It 
Is worthy of remark that within the sphere of pub- 
. lie Iaw we have some old terms that have come down 
to us from unconquered F.nglAnd. Earl was not 
displaced by count, sheriff was not displaced by 
viscount, our king, our queen, our lords, our knights 
of the shire Are English ; our aldermen are English 
if our mayors are French : but our parliament and 
its statutes, our privy council and its ordinances, 
our peers, our barons, the commons of the realm, 
the sovereign, the state, the nation, the people are 
French ; our citizens are French and our burgesses 
are more French than English. So too a few of the 
very common legal transactions of daily life can be 
described by English verbs. A man may give, sell, 
buy, let, hire, borrow, bequeath, make a deed, a 
will, a bond, and even be guilty of manslaughter or 
of theft, and all this Is English. But this Is a small 
matter. . . . Let us look elsewhere and observe 
how widely and deeply the French Influence has 


worked. Contract, agreement, covenant, obliga¬ 
tion, debt, condition, bill, note, master, servant, 
partner, guarantee, tort, trespass, assault, battery 
■lander, damage, crime, treason, felony, misde¬ 
meanor, arson, robbery, burglary, larceny, prop- 
®rly, possession, pledge, lien, payment, money 
grant, purchase, devise, descent, heir, easement 
marriage, guardian, all are French. We enter a 
court of justice; court, justices, judges, jrors 
counsel, attorneys, clerks, parties, plaintiff, de¬ 
fendant, action, suit, claim, demand. Indictment, 
count, declaration, pleadings, evidence, verdict, 
conviction, judgment, sentence, appeal, every one 
and every thing, save the witnesses, writs ami oaths 
have French names. In the province of justice and 
police with its fines, its gaols, and its prisons, its 
constables, its arrests, we must, now that outlawry 
is a thing of the past, go as far as the gallow s if we 
would find ad English Institution. Right And wrong 1 
we have kept, and though we have received tort we 
have rejected droit but even iaw probably owes its 
salvation to its remote cousin the French Ui " 1 
Poll. & Maitl. 68. 

Agreements, contracts, wills, and other 
instruments may be made in any language, 
and will be enforced. Bac. Abr. Wills 
(D 1). An English court, having to construe 
a contract made in a foreign country and 
foreign language, must obtain a transla¬ 
tion of the instrument and an explanation 
of the terms of art, if any ; 10 H. L. C. 624. 
And a slander Bpoken in a foreign language, 
if understood by those present, or a libel 
published in such language, will be pun¬ 
ished as if spoken or written in the English 
language; Newell, Def. Sland. & L. 231 ; 
Bac. Abr. Slander (D3);l Rolle, Abr. 74 ; 
6 Term 163. See Foreign Languages. 
For the construction of language, see 
articles Construction ; Interpretation ; 
Jacob, Intr. to the Com. Law Max. 46, 

At an early period, the Latin was the 
diplomatic language in use in Europe. To¬ 
wards the end of the fifteenth century that 
of Spain gained the ascendency, in con¬ 
sequence of the great influence which that 
country then exercised in Europe. The 
French, since the age of Louis XIV., has 
become the almost universal diplomatic 
idiom of the civilized world ; though some 
states use their national language in treaties 
and diplomatic correspondence. It is usual 
in these cases to annex to the papers trans¬ 
mitted a translation in the language of 
the opposite party, wherever it is under¬ 
stood tn is comity will be reciprocated. This 
is the usage of the Germanic Confedera¬ 
tion, of Spain, and of the Italian courts. 
When nations using a common language, 
as the United States and Great Britain, 
treat with each other, such language is 
used in their diplomatic intercourse. 

It is believed that the first departure 
from the rule that the French language 
should be used in all diplomatic confer¬ 
ences and congresses was in * ^ie Berlin 
conference of 1889, held betwee the rep¬ 
resentatives of Germany, Great Britain, 
and the United States, with reference t<? 
the affairs of Samoa. As appears by a 
protocol of the first session, the proposal 
was made by the representatives of the 
United States, and assented to by those of 
Germany and Great Britain, that the pro¬ 
ceedings of the conference should be con¬ 
ducted in the English language. The 
president of the conference, however, 
though a German, reserved to himself the 
right to use the French language at any 
time if he should find difficulty in express¬ 
ing himself satisfactorily in the English, but 
he did not find it necessary to avail him¬ 
self of that right. Accordingly, the pro¬ 
tocols of the first of these sittings were in 
French, and after that in English. 

See, generally, 3 Bla. Com. 323 ; 1 Chitty, 
Cr. L. 415 ; 2 Rey, Inst. jud. de VAngle- 
tcrre t 211, 213 ; Kelh. Diet. ; Tayl. Law 
Gloes. 

LANGT7TDUS (Lat.). In Practice. 

The name of a return made by the sheriff 
when a defendant, whom he has taken by- 
virtue of process, is so dangerously sick 
tlrnt to remove him would endanger his 
life or health. 8 Chit. Pr. 240, 358 ; T. 
Chitty, Forms 753. 

LANIS DE CRESCENTIA WAL- 
LIJE TRADUCENDIS ABSQUE 
CUSTUMA, etc. An ancient writ that 
lay to the customer of a port to permit 
one to pass wool without paying custom, 


661 


LA PS HD UBGACT 


he having paid it before in Walea. Reg. 

Orig. 279. 

LANNS MANUS. A lord of the 

m.mor English 

LANO NIGER. A sort of base coin, 
formerly current in England. Cow. 

LANZAS. In Spanish Law. A oer- 
taiu contribution in money paid by the 
grandees and other high officers in lieu of 
the soldiers they ought to furnish govern¬ 
ment in time of war. 

LAPID ATXON. The act of Btoning a 

person to death. * Webster. 

LAPSE. In Ecclesiastical Law. 

The transfer, by forfeiture, of a right to 
present or collate to a vacant benefice from 
a person vested with such right to another 
in consequence of some act of negligence 
by the former. Ayl. Par. 331. 

Upon six months’ neglect of the patron, 
the right lapses to the bishop ; upon Bir 
months' neglect of bishop, to archbishop ; 
upon his six months’ neglect, to king. Tlie 
day on which the vacancy occurs is not 
counted, and the six months are calculated 
as a half-year. 2 Burn, Ec. L. 355. 

To glide ; to pass slowly, silently, or by 
degrees. To slip ; to deviate from the 
proper path. Webster, Diet. See Lapsed 
devise ; Lapsed Leoact. 

LAPSE PATENT. A patent issued to 
a petitioner for land. A patent for which 
land to another party has lapsed through 
neglect of patentee. The lapse patent re¬ 
lates to date of original patent, and makes 
void all mesne conveyances. 1 Wash. 
Va. 39. See Land Patent. 

LAPSED DEVISE. A devise which 
has Lapsed, or does not take effect because 
of the death of the devisee before that of 
the testator. 

The subject-matter of the lapsed devise 
will, if no contrary intention appear, be 
included in the residuary clause (if any) 
contained in the will. In England, by stat. 
1 Viet. c. 26, §§ 25, 20, 32, 33, if the devise 
be to children or other issue of the devisor, 
and the issue of the devisee be alive, the 
devise will not lapse, if no such intention 
appear in the will. A devise always lapses 
at common law if the devisee dies before 
the testator, and such was the general rule 
in this country; 37 N. Y. 54; 2 Yeates 
525; but in many if not all the states, if 
made to a son or grandson of the testator, 
it takes effect, by force of statute, in favor 
of his heirs, if lie die before the testator. 
In North Carolina, a devise to a child dying 
before the testator does not lapse, but goes 
to the issue of such child ; 107 N. C. 507: 
so in Massachusetts, in the case of a devise 
to a child or of her relative ; 3 Washb. R. P, 
*523 ; 101 Maas. 36. 

In Maryland, the provision against lapse 
goes much further, and it i-i provided that 
no devise or bequest shall fail by reason of 
the death of the devisee or legatee before 
the testator, and it takes effect in like 
manner as if they had survived him ; 0 Har. 
& J, 54. See 1 Jarm. Wills, 6ih Am , ed. 
*307, n.; 4 Kent 541. In regard to a lapsed 
devise where the devisee dice during the 
life of the testator, the heir of the devisee 
will not take ; 1 Dana 201; but the estate 
will go to the testator’s heir, notwithstand¬ 
ing a residuary devisee. But if the devise 
be void, as where the devisee is dead at the 
date of the will, or is made upon a condition 
precedent which never happens, the estate 
will go to the residuary devisee, if the 
words are sufficiently comprehensive ; 2 
Vem. 304; 15 Ves. 560; 3 Wliart. 477; 1 
Hairing. 524 ; 4 Kent 541. But some of the 
courts hold in that case even, that the estate 
goes to the heir; 0 Conn. 292 ; 8 Jones, Eq. 
141; 4 Ired. Eq. 320 ; 13 Md. 415, whereit 
was said that there was no solid distinction 
between a Lapsed and a void devise, and 
that in both cases the heir at law should 
take, and not the residuary devisee. 

When the devise is to the person de¬ 
ceased. with such words ms “ and his heirs " 


added, they are generally held to be words 
of limitation. And not of description. So a 
devise of the proceeds of land to three per¬ 
sons, one-third to each, and to “their, heirs 
respectively for ever," lapsed on the death 
of one as to his share, the word heirs desig¬ 
nating the estate, not the takers; 80 W. N.C. 
Pa. 247; so where a residuary devise was 
to two persona, 44 their heirs and assigns ” ; 
102 Mass. 446. The rule that devisee lapse 
by the death of the devisee is not changed 
by adding to the devise the words 41 to have 
and to hold the same to them, their heirs 
and Assigns for ever "; 118 N. Y. 300. And 
where land was devised to a daughter for 
lifoand then to be 44 equally divided among 
the lawful heirs of" another daughter, it 
was held that the word heirs must be 
taken in a technical sense, and as the last 
mentioned daughter wa9 alive at the death 
of the first, the devise to the heirs lapsed ; 

I Rich. Eq. 390. 

In case of gifts to a class, the rule is that 
there is no lapse, but they go to the other 
members of tne class; Theobald, Wills 643. 
It is, however, held that the gift is not to a 
class if the members of the class are named ; 

II Sim. 367 ; 2 J. ft H. 050 ; nor if to “ five 
daughters of A” or “my nine children"; 
9 Ch. D. 117; 15 Ch. D. 84; and where the 
residue was given to sons named, there be¬ 
ing nothing to show that testator intended 
otherwise, they took as individuals and not 
aa a class, and the share of the son who 
died before his father’s death lapsed, and 

g assed as intestate real estate ; 15 R. 1.138. 
ee Lapsed Legacy. 

In case of a devise to two as joint tenants, 
if one die before the testator, where sur¬ 
vivorship in a joint tenancy has been abol¬ 
ished, his share has been held to fall in the 
residue; Wins. Eq. 86. Where land was 
devised to a son who was also appointed 
executor, and he died and the testator by 
codicil appointed another executor, refer¬ 
ring to the death of his son, it was held 
that the devise did not lapse, and should 
be construed as a devise to the son’s heirs; 
6 Dana 51. 

A devise to one for life with a remainder 


does not lapse by the death of the first taker 
before that of the remainderman; 15 Ark. 
082. The refusal or incapacity of the first 
taker of a devise or legacy to several in 
succession does not cause it to lapse, but it 
passes to the next; 28 N. H. 456; 43 id. 17. 
If one is appointed by will to take in case 
of the death of the first devisee, and on that 
event, the appointee can take as contem¬ 
plated by the will, there will be no lapse, 
although the devisee dies before the testa¬ 
tor, but the ulterior gift will take effect 
immediately on testator’s decease as a direct 
unconditional gift; 14 B. Mon. 333. 

A devise in trust for a son, and “ in the 
event of the son dying childless ” then over, 
lapsed by the death of the son in the life¬ 
time of the testatrix, and the devise over 
did not take effect; 152 Mass. 24. 

A devise made to a wife for life, with 
remainder to the daughter, and with power 
to the wife to sell and invest the proceeds 
for the benefit of the daughter, does not 
lapse during the lifetime of the wife, being 
for the benefit of the latter as well as the 
former ; 142 N. Y. 160. 

In England, by the Wills Act § 32, a 
devise of an estate tail does not lapse, if at 
the death of the testator there is any issue 
who would inherit under the entail, and it 
was held that the section applies to a gift 
to a child dead at the date of will; 2 8m. 
& G. 390. 


With a single important exception, the 
same principles apply to devises and lega¬ 
cies with respect to lapse, and as to that 
difference, and also for other cases on tlje 
subject, see Lapsed Legacy. 

See also Green, Lapse (App’x to Wythe’s 
Va. Reports); Tudor, Real Property 604 I 
20 L. Mag. 103 ; 9 Am. L. Rec. 503 ; 94 Am* 
Dec. 155-00; Will. 


LAPSED LEGACY. A legacy which, 
on account of the death of the legatee be¬ 
fore the period arrives for the payment of 
the legacy, lapses or deviates from the 
course prescribed by the testator, and falls 


into the residuum. 1 Wmi. Ex., 7th Am. 
ed. *1071; 10 8. ft R. 851. 

A legacy which lias never vested or taken 
effect; one which, originally valid, after¬ 
wards fails, because the capacity or will¬ 
ingness of the donee to take has ceased to 
exist before he obtained a vested interest 
in the gift. 120 N. Y. 015. 

A distinction exists between a laps ed 
devise and a lapsed legacy. A devise which 
lapses does not fall into the residue unless 
so provided by the will, but descends to 
the heir at law ; on the contrary, personal 
property passes by the residuary clause, 
where it is not otherwise disposed of; 
Beach, Wills 310 ; 3 Bouv. Inst. 2158, 2110 ; 
15 Ves. 709 ; 2 Mer. 893 ; 8 Whart. 477. 
See Lapsed Devise. 

A lapsed legacy passes by a general re¬ 
siduary clause; 27 Abb. N. C. 437 ; so also 
did a legacy which lapsed because it was 
void ; 03 Hun 352. A lapsed or void legacy 
goes to the residuary legatee unless an in¬ 
tention to the contrary clearly appear ; 1 
Sm. ft M. 589 ; 8 Edw. Ch. 79; 2Tayl. 315 ; 
2 Root 487. 

The reason assigned for this difference is 
that a bequest of personal property refers 
to the state of the property at the time of 
the death of the testator, and that a devise 
operates only on land of which the testator 
was e?ised when he made his will; and it 
is not to be presumed he intended to devise 
by a residuary clause, a contingency which 
he could not have foreseen, nor to embrace 
in it lands contained in a Lapsed devise ; 1 
Dana 207; Wille9 263; 6 Conn, 292 ; 3 Harr, 
ft McH, 333. 44 How far the alteration of 

the law of those states where after-ac¬ 
quired lands may be devised will destroy 
tnis distinction, it is difficult to say." 1 
Bouv. Inst. ^150. 

The Pennsylvania act of 1879, June 4, P. 
L. 88, made the law respecting the devolu¬ 
tion of a lapsed devise tne Bame as that of 
a lapsed legacy, but it was held that this 
applied only to lapsed specific devises in 
the body of the will, and that as to lapsed 
shares of the residue no change was in¬ 
tended ; 15 W. N. C. Pa. 417. And the 
same provision exists, except where the 
will requires a different construction, in 
Virginia, North Carolina, West Virginia ; 
but in the Last state, if there is no residuary 
devisee, it goes to the heir at law. 

The common-law distinction between 
lapsed.devises and lapsed legacies with ref¬ 
erence to falling into the residuum has been 
abrogated by statute in New York, and 
lapsed devises as well as lapsed legacies 
fall into the residuum ; 152 N\ Y. 475 

In Kentucky, in case of lapse, neither 
real nor personal property passes as part 
of the residue, but both are intestate prop¬ 
erty, unless the contrary intention appear 
in the will. 

Where a testator gave a share of his 
residuary personal estate to his widow who 
took under th$ will, and another share to a 
daughter who died before him without 
issue, it was held that the testator died in¬ 
testate as to the share given to the daugh¬ 
ter, and tliat the widow was entitled to 
one-lhird of it under the intestate laws; 
82 Pa. 428. 

Where the rent of a house was given for 
life to testator’s daughter, and at her death 
to be sold, the proceeds to go to her chil¬ 
dren when twenty-one years of age, and the 
Income meanwhile to be applied to their 
maintenance, it was held that the legacy 
to the children was vested, and on their 
death in the lifetime of the mother there 
was no lapse, but the property vested in the 
life-tenant in fee as the heir of her ohildren 
as against the heir at Law of the original 
testator; 19 Wall. 107, reversing 7 D. C.220. 

If a legacy is payable out of real estate 
In consequence of a deficiency of personal 
property, it will go to the neir at law in 
case of lapse, and if the personal estate is 
sufficient to pay debts and legatees, it will 
go to the residuary legatee ; 6 Paige 94. A 
legacy to one for life with remainder to 
another does not lapse upon the death of 
the first taker during the testator’s life ; 4 
Desaus. 805 ; 8 Ired. Eq. 581. If a legacy is 
payable out of a particular debt due the 
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testator, it does not fail on failure of pay¬ 
ment of the debt; 6 Watts 473. 

Unless the legatee survive the testator, 
as a rule neither he nor his representatives 
have any claim to the legacy ; 2 W. A 8. 
450 ; 18 Pick. 41; 4 Strobh. Eq. 170 ; 64 Me. 
866 ; 62 Conn. 140; and the same rule ap¬ 
plies where a legacy is given to a man and 
his executors, etc.; 1 P. Wins. 83; 8 Bro. 
C. C. 128 ; 108 Mass. 382 ; 80 Conn. 210; 
though the testator may expressly provide 
otherwise ; 1 Bro. C. C. 84; L. R. 14 Eq. 
813. A declaration that a legacy shall not 
lapse is not sufficient to prevent it unlesB 
the intention is clear that it shall go to the 
estate of the legatee ; 8 Vee. 408 ; 4 Beav. 
818; 27 id. 418 ; 4 D. M. A G. 683; but gifts 
to A and his executors and administrators 
with the direction that it shall not lapse is 
sufficient; 2 Atk. 672. A direction that a 
legacy should vest from the date of the will 
is not sufficient to prevent lapse; 14 Eq. 
848. From a devise of the remainder of an 
estate in distinct parcels there arises an in¬ 
ference that the testator did not intend that 
lapsed legacies should fall into the residue; 
24 Ga. 84. 

A gift to A, and in case of his death to 
his executors and administrators, will go to 
A's executors in the event of his death be¬ 
fore the testator; 54 L. J. Ch, 648, afTg 82 
W. R. 516 and overruling 1 MvL A K. 470. 

Where a testator bequeathed his estate to 
several legatees, and having learned of 
their death, interlined in his will between 
the words “ as follows ” and the list of the 
legatees the words “ or to their heirs,” and 
after the names added words signifying* 
their decease and republished the will, the 
legacies did not lapse ; 154 Pa. 528, dis¬ 
tinguishing 2 Rawle 28 and 104 Pa. 842. 
Where a legacy was given to one in trust 
for his wife, the income for her life, with 
power of appointment by will, and in de¬ 
fault thereoi “ it shall be equally divided 
among my children or their legal repre¬ 
sentatives,” the words legal representatives 
m ean t executors and administrators, and 
not next of kin, and the legacy to any 
child who died without issue in the life¬ 
time of the testator lapsed; 1 Ohio N. P. 
814. A bequest of personal property to one 
and “ heirs and assigns " are words of limi¬ 
tation. and the legacy lapsed on the death 
of the legatee before that of the testator ; 
159 Mass. 280; so also to one and “his 
heirs”; 27 Abb. N. C. 437. 

Where a legacy is given to a class it la 
generally held that the death of one of the 
class before the testator does not create a 
lapse, but simply reduces the number of the 
class; 2 Bradf. 172; in such a ct^se, when 
one in whom the right is vested dies before 
distribution, his interest goes to his repre¬ 
sentatives ; 2 Dev, A B. L. 125; 3 Mete. 
(Ky.) 463. See Lapsed Devise. 

w here a residue was devised in trust for 
four sons, the intention was clear that their 
enjoyment was to be several and not joint, 
and the sliare of one who died before the 
testator was held not to go to the survivors, 
but to be disposed of as intestate real 
estate; 5 Allen 249; but where an estate 
was bequeathed to all the children in a 
family oy name, the tenor of the whole 
will indicating that they were intended to 
take as a class, the sliare of one who died 
without issue before the testator went to 
the survivors; 14 id. 528. It was early 
provided by statute in Alabama that the 
death of a devisee or legatee, leaving a 
descendant, before the testator, should not 
cause a lapse, but the gift would vest in 
the descendant; 87 Ala. 646. 

Under a Maine statute making an adopted 
child the same as a lawful child, such 
child is a lineal descendant of its adopting 
parents within the meaning of the statute 
to prevent the lapse of legacies to such de¬ 
scendants ; 84 Me. 483. 

Where there was a legacy to executors 
in trust for a person for life, afterwards to 
be divided into four equal parts for four 
named residuary legatees, tne title to the 
residue vested subject to the trust estate, 
and the share of a residuary legatee did not 
lapse on his death before the time of dis¬ 
tribution ; 140 N. Y. 122. 


Where separate suras are bequeathed to 
two named persons who take also the re¬ 
siduary estate, no intention appearing on 
the will to make them joint tenants, the 
separate estate and the share of the residue 
of the one who died before the testator 
were held to lapse; 84 Me. 866. 

Where property is bequeathed to col¬ 
lateral relatives named, shares of those 
who died during the lifetime of the testa¬ 
tor lapse; 62 Conn. 140. 

The doctrine of lapse applies to an ap- 

r iintment by will; 2 Vee. Sen. 61 ; L. R. 

Eq. 058 ; 47 L. J. Ch. 65 ; or an appoint¬ 
ment under a covenant; 3 Ch. 182; or a 
gift to a debtor of his debt,—whether the 
debt be given or forgiven ; 1 P. Wms. 88 ; 
8 Yes. 231 ; 2 Pr. 84. 

If there is a gift to a charitable society 
by name and it has existed, but at the time 
of the testator’s death has ceased to do so, the 
legacy fails ; 1 Drew 642 ; 29 Ch. Div. 560; 
[1895] 1 Ch. 19. If the charity existed at 
the death of the testator and expired before 
administration of the estate, the cy pres 
doctrine is applied; 5 Russ. 113; [1891] 2 
Ch. 236. A gift for a clearly defined and 
particular charitable use will fail if the 
subject becomes impossible ; 1 Myl. A Q. 
123 ; 56 L. T. 147 ; and see as to the limits 
of the doctrine, L. R. 6 P. C. 96; 35 Ch. 
460 ; 58 L. T. 588. See, generally, as to 
failure of charitable bequests, Theobald, 
Wills 304; and see C habit able Use. 

By the English Law a residuary bequest 
operates upon all the personal estate wnich 
tne testator is possessed of at the time of 
his death, and will include such as would 
have gone to pay specific legacies which 
lapse or are void ; 4 Ves. Jr. 708, 782 ; 4 
Paige 115 ; 4 Hawks 215 ; 1 Dana 206 ; 1 I). 
A B. Eq. 115; 82 Pa. 428; 1 Jann. Wills. 
6th Ara. ed. *716. 

See Lapsed Dettbe ; Legacy ; Will. 
LARBOARD. The left side of a ship 
or boat when one stands with his face 
towards the bow. The opposite term is 
starboard, which is the right-hand side 
looking forward. The word is now, how¬ 
ever, no longer used, the term port having 
been substituted for it. The change was 
made by order of the English admiralty; 
for the very obvious reason that larboard 
was apt to be confused with the opposite 
term. 

LARCENOUS. Thieving; pertaining 
to, characterized by, or tainted with, lar¬ 
ceny ; as a larcenous taking. 

Larcenous purpose , an intention to com¬ 
mit larceny. See Laboeny. 

LAR CENY. The felonious taking of 
the property of another without his consent 
and against his will, with the intent to 
convert it to the use of the taker. 2 Leach 
1089. 

The felonious taking and carrying away 
of the personal goods of another. 4 Bla. 
Com. 299. 

The appropriation, either to the use of 
the taker or to that of any other person, of 
money or personal property with intent to 
deprive or defraud the true owner of itB use 
and benefit, or the withholding or secret¬ 
ing of the same. 71 Hun 72. 

The wrongful and fraudulent taking and 
carrying away by one person of the mere 
personal goods of another from any place, 
with a felonious intent to convert them to 
his. the taker's, use, and make them his 
propertv without the consent of the owner. 
5 East, PI. Cr. 558 ; 4 Wash. C. C. 700 ; 87 
Mo. 463. , „ „ D . 

This definition was criticised by Parke, B., who 
said : “ Perhaps this was the more accurate defini¬ 
tion ; but it needed some addition ; the taking 
should be not only wrongful and fraudulent, but 
friar, * without any color of right ’; ” 1 Den. C. C. 
870 ; but the words “ felontouB Intent ” are consid¬ 
ered by an authoritive text writer to exclude any 
color of right; 8 Ruse. Cr.. WhAm. ed. 146. 

That this offence is the most technical In its dis¬ 
tinctions of all the common-law felonies is, per¬ 
haps to be found In the fact that Inasmuch as the 
higher grade of the offence was, until Blackstone's 
time, punishable capitally, the courts were Inclined 
to find technical reasons to avoid the Infliction of 
that penalty for mere wrong done with reference to 
the property. By reason of the depreciation of 
money and the consequent appreciation of the 
money value of property which took place within 
two centuries and a half after the passage of the 
Statute of Westminster I, (a.d. 1870), ch, 15 ; which 


made grand larceny to consist of the stealing of 
property above the value of twelve pence, cam of 
larceny became capital which would not have been 
such at the time the statute was passed : and there¬ 
fore Lord Coke suggests that the valuation of prop¬ 
erty in determining whether the offence was grand 
larceny ought to be reasonable ; 1 McClain, Cr L. 
f 584. 

Larceny was formerly in England, and still la, per¬ 
haps, in some states, divided into grand and jcwrftf 
or petty larceny, according as the value of the prop¬ 
erty taken was great or small; 8 East, PL Cr. 785 ; 

8 M'Cord 187; 8 Hill, N. Y. 896 : 1 Hawks 469; 4 
Blackf. 498 In England this distinction is now 
abolished, by 7 & 8 Geo. IV. c 89,18; and the same 
Is true of many of the United States, although in 
some a difference Is made, similar In theory, be¬ 
tween ca s es where the amount stolen is more and 
where It Is less than one hundred dollars or some 
fixed sum. 

Compound larceny is larceny under cir¬ 
cumstances which, m view of the law, ag¬ 
gravate the crime. The law in relation to 
this branch of laroeny is to a great extent 
statutory. 

The property of the owner may be either 
general; 2 Den. Cr. Cas. 449 ; or special; 

10 Wend. 165; 14 Mass. 217; 13 Ala. N. 8. 
158 ; 21 Me. 14 ; 8 Tex, 115; 4 Harring. 570 : 
6 Hill 144; 9 C. A P. 44. 

There must be an actual removal of the 
article ; 1 Leach 236, n. 320 ; 7 C. A P. 552 ; 

9 Yerg. 198; 63 Miss. 58; and at least a 
temporary possession in the thief ; 94 Ala. 
584 ; 65 N. C. 305 ; 88 Mo. 354 ; 35 Ga. 207 ; 
16 Tex. App. 435 : 64 Miss. 77 ; 71 Hun 72: 
75 Cal. 383; but the having the property 
under control even for a short space of 
time is sufficient, though it is abandoned 
before being effectually appropriated by 
the wrong-doer; 106 N. C. 784 ; 22 W. Va. 
779; 1 Moody 14; 20 Ohio St. 508 ; 30 Mo. 
92 ; 88 id. 854. The taking and carrying 
away may be committed by setting in 
motion an agency, innocent or otherwise, 
by which the property is as ported from the 
possession of tne owner to that of the thief or 
nis accomplice ; 125 Maas. 390 ; 4 Allen 806 ; 

11 Q. B. D. 21 ; 2C. A B. 423 ; 45 la. 673. 

A person who is seen to thrust his hand 

into the pocket of another and withdraw 
it empty can be convicted of an attempt 
to commit larceny, even though the pocket 
is empty ; 123 N. Y. 54, reversing 7 N. Y. 
S. 582. See Attempt. 

The mere unlawful taking and carrying 
away of the property of another is not lar¬ 
ceny unless it is done with criminal intent 
or animo furandi ; 44 Ala. 896 ; 55 Ill. 884; 
106 Mo. 011; 84 Neb. 250 ; 24 Tex. App. 85 ; 
95 Cal. 227; but see 88 S. C. 848. The 
question whether the goods were taken 
ammo furandi is one of fact for the jury ; 
[1895] 2 O. B. 484. If the taking is under 
a bona fide claim of right, there can be no 
larceny; 4 Col. 182 ; as where the purpose 
of taking is to test a right; 2 Doug. 517 ; 
or to protect one’s own property : 4 6. A 8. 
189 ; 9 Tex. App. 164. One is not guilty of 
laroeny in selling an article under the be¬ 
lief that it is his own property, though it 
belong to another ; 41 S. W. Rep. (Tex.) 
606. See 11 Fla. 295 ; 47 la. 684 ; 62 Miss. 
106; or in taking property in the belief 
that he has a right so to do; 25 Tex. App. 
883; 79 G*. 564 ; 25 Neb. 444 ; 24 Fla. 856; 
but the belief of ownership of right which 
will constitute a defence must be an honest 
belief and not a mere impression or pre¬ 
tence ; 8 la. 540 ; 9 Tex. App. 70 ; 95 N. C. 
596 ; 77 Ala. 71. Secrecy is not such an 
essential accompaniment of laroeny that 
an attempt to conoeal the taking must be 
shown ; 114 N. C. 780 ; 108 id. 424. 

An intent to convert to the thief's own 
use is not necessary ; all that is required is 
the intent to deprive the owner of his prop¬ 
erty ; 28 Cal. 880; 17 Tex. 521; 4 Dutch. 
28 ; 35 Miss. 214 ; 10 Gratt. 758; 14 Ind. 86 ; 
but see 1 McAll. 196, where the accused 
took and carried away muskets to prevent 




and his friends, and it was held laroeny. 

It is notan essential element of the crime 
that the taking should be lucri causa, for 
the sake of gain ; 85 W. Va. 78. 
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amount to proof of suoh nlot bj inference ; 
64 N. C. 187; 8 Heiak. 180; 18 Ark. 86. 
Anr intrinsic value whatever is suffloieot; 

1 Sailer 880; 14 Gray 878; and It la not 
necessary that the value should be of some 
particular win; 75 Va 808. 

There must be a taking against the con¬ 
sent of the owner ; 8 C. A P. 281 ; 1 Den. 
Cr. Cas. 881 ; 8 Yerg. 196 : 90 Ala. w. 8. 
428; 1 Rich. 30; 8 N. A WC. 1/i ; Coxe, 
N. J. 488; 106 Mo. 633 : 36 Kan. 416 ; 18 
Tex. App. 338; and the taking will not be 
laroenr if oonaent be given, though ob¬ 
tained by fraud ; 15 S. ct R. 93 ; 9 C. A P. 
741 ; 7 Cox. Or. Cas. 888; but nee 83 Ala. 
17. But where one retains money paid by 
mistake, it is larceny, for the consent of 
the owner in parting with hi« property was 
onl y apparent, not real; 8 Ore. 384; 9, o. 
81 Am. Hep. 590 ; 8 Hun 121. 

Whenever the defendant can beTegarded 
in the light of the servant or agent of the 
owner, he is guilty of larceny ; 1 Den. 120; 
Whart. Or. Law, 8th ed. §§ 836-870 ; 86 
AU 64 ; 84 Cal. 373. Where a master paid 
his servant a £10 note, thinking It was a 
£1 note, and the servant took it innocently, 
but afterwards discovered the mistake and 
made up his mind to appropriate the note, 
It was held by a divided court that this 
was not larceny ; [1895] 3 I. R. 708, 

By stat. 84 and 23 Viet. c. 86, a bailee 
who fraudulently converts the property en¬ 
trusted to him to his own use is guilty of 
larceny; Cox & Saunders, Cr. L. 26.. Tli€ 
possession of the bailee is the possession of 
the owner, and a larceny thereof from the 
former is a larceny from the owner; 101 
Mo. 316. When the possession of an ar¬ 
ticle is entrusted to a person, who carries 
it away and appropriates it, this is no lar¬ 
ceny ; 4 C. A P. 545; 1 Piok. 375 ; 20 Ala. 
N. b. 428 ; 17 N. Y. 114 ; see 2 M’Mull. 382 ; 
4 Mo. 461; 33 Me. 187; 11 CuBh. 483; 18 
Gratt. 803; 11 Tex. 769; but when the 
custody merely is parted with, suoh mis¬ 
appropriation is a larceny ; 6 T. B. Monr. 
180; 1 Den. 120; 11 Q. B. 829. One who 
obtains possession of property by fraud, 
from one who intends to retain the owner¬ 
ship, and subsequently carries it away, is 
guilty of larceny, though he would not be 
if he obtained both possession and owner- 
si) ip by fraud ; 49 La. Ann. 1887. The 
crime of larceny may be committed by a 
finder of lost money or goods, who. know¬ 
ing or 1 raving reason to know who is the 
owner of the same, instead of restoring 
them to him, conoeals or fraudulently ap¬ 
propriates them to his own use; 6 Houert. 
46 ; 87 Va. 554. See 116 Mass. 42 ; 23 Minn. 
104; 16 Tex. App. 122. Abandoned prop¬ 
erty having no owner cannot be the sub¬ 
ject of larceny ; 6 Sawy, 640 ; 36 Tex. 875 ; 
43 id . 630. See Finder. 

The decisions have not been entirely uni¬ 
form as to whether the fraudulent reten¬ 
tion of money delivered to be changed is 
larceny. It has been held in England not 
to be so, but here the contrary view has 
been taken ; 56 N. Y. 884 ; 23 Minn. 66 ; 
8. C. 38 Am. Rep. 455, n. See 9 C. A P. 
741 ; 11 Cox, Cr. Cas. 32. 

The taking must be In the oounty where 
the criminal is to be tried ; 9 C. « P. 29. 
But when the taking has been in the county 
or state, and the thief is caught with the 
stolen property in another county than that 
where the theft was committed, he may 
be tried in the county where arrested with 
the goods; as, by construction of law, 
there is a fresh taxing in every county in 
w hich the thief carries the stolen property : 
7 Mete. 175; 42 La. Ann. 228 ; 48 IlTsf^ ; 
76 Mo. 286; and the circuit court of the 
latter county has jurisdiction of the of¬ 
fence ; 15 8. W. Rep. (Ky.) 861. One who 
steals property in a foreign country, 
brings it into this, is guilty of larceny 
here, on the ground that as the legal pos¬ 
session remains in the owner when the first 
taking is felonious, every asportation of 
the property is a fresh taking ; and on a 
prosecution for such an offence the courts 
will presume that the laws of the foreign 
country are the same as our own, and that 
the original taking there was criminal, 
upon proofs of Acta which would make it 


criminal here; 88 Atl. Rep. (Vt.) 1070. 
Wbethor an indictment for laroeny can be 
supported where the goods were proved to 
have been originally stolen In another 
state, and brought thenoe into the state 
wnere the indictment was found, is a point 
on which the decisions are contradictory. 
Where property was stolen In one of the 
British Provinces and brought by the thief 
Into Massachusetts, it was held not laroeny 
there ; 8 Gray 484. Bee ecmfra, 11 Vt. 630. 

The property must be personal, and there 
can be no larceny of tnings fixed to the 
soil; 1 Hale, P. C. 510; but as the taking 
and carrying away would necessarily ter¬ 
minate the cliaractor* of the property as 
realty even if it were such, the important 
point of this distinction is that if the sev¬ 
erance from the realty of anything which 
is a part thereof, or annexed thereto so as 
to go with the realty by deeoent, or in 
case a conveyance is made by the wrong¬ 
doer himself, so that the taking and carry¬ 
ing away is a continuous act, the offence is 
not laroeny, because the taking and carry¬ 
ing away is not of the personal property of 
another, that which was severed not hav¬ 
ing been in his possession as a chattel, but 
only as the portion of a realty ; and ore 
whioh has not been mined or otherwise 
severed, so as to convert it into a chattel, 
is not the subject of laroeny ; 64 N. C. 919; 
8 Nev. 262; nor is water or ice, unlees the 
ice is cut or stored in an ice-house ; 6 Hill 
144; 83 Ind. 402; or the water is pumped 
into supply pipes ; 11 Q. B. D. 21 ; sea-weed 
lying ungatnered on the shore is part of 
the realty and not the subject of larceny ; 
4 Ir. R. C. L. 6 (but see 156 Pa. 400, where 
waste ooal was carried upon land by a 
stream and deposited there and the appro- 
priator was held guilty of larceny). It is 
not larceny to detacn any portion of a 
building and carry it away ; 5 Harr. 492 ; 
14 Bush 81 ; 22 La. Ann. 77; 96 Ala. 44 ; 
8 Taunt. 48 ; but the oourte have expressed 
their disapproval of a doctrine so tech¬ 
nical even while compelled to follow it; 83 
Cal. 971; and in many cases of construct¬ 
ive annexation have held the taking and 
carrying away to be larceny, such as win¬ 
dow sashes not permanently annexed to the 
building; 1 Leach 20; chandeliers ; 14 
Bush 31; doors taken from their hinges ; 
84 Tex. 156; rails in a fence ; 4 Tex. App. 
28 ; belts belonging to a mill; 11 Ohio St. 
104; valves in a portable pump; 96 Ala. 
44; the key of a door ; 5 Blackf. 417 ; 1 
McClain, Cr. L. § 636. 

If once severed by the owner, a third 
person, or the thief himself, as a separate 
transaction, any part of the realty becomes 
the subject of laroeny ; Cl. Cr. L. 243; 11 
Ired. 70 ; 3 Hill, N. Y. 395; 7 Taunt. 188. 
The common-law rule has been modified 
from time to time in England, so as to af¬ 
ford protection to things fixed to the free¬ 
hold. The rule was never satisfactory, and 
the oourte in modern times have been in¬ 
clined to confine it within the narrowest 
limits ; 80 Am. Rep. 159, n.; B. C. 4 Tex. Ct. 
App. 26; 11 Ohio 104. At common law 
there can be no larceny of animals, in 
which there is neither an absolute nor a 

Q ualified property, as beasts feres natures; 

Greene 106 ; 7 Johns. 16; 1 C. & K. 494 ; 
■9 Pick, 15; 78 N. C. 481; but otherwise of 
animals reclaimed or confined, as deer, or 
rabbits in a park, fish in a tank, pheasants, 
etc., in a mew; 65 N. C. 815; all valuable 
domestic animals, and all animals domites 
'natures , which serve for food. But all other 
animalw which do not serve for food,as dogs, 
unless taxed, are not subjects of larceny. 
But oysters, when planted for use, are so, 
as is the flesh of dead animals; 1 Whart. 
Cr. Law § 864. But under statute in some 
of the states there may be a larceny of 
dogs, and actions may 'be maintained for 
injury to them ; 4 Parker, C. C. 886 ; 27 
Ala. 480; 11 Kan. 480 ; s. c. 15 Am. Rep. n.; 
84 Ky. 681; a horse is a subject of larceny, 
although at the time he has been removed or 
strayed from the premises of his owner ; 88 
Ala* 86. By statutes passed in 1897, steal¬ 
ing electric currents from wires is made a 
crime in Connecticut,Mon tana,New Jersey, 
Tennessee, and Washington. 


flee Hale : Hawkins, Pleas of the Grown ; 
Wharton : Bishop ; Gabbett; Clarke ; Mc¬ 
Clain, Criminal Law ; Roaooe, Criminal 
Evidence ; 14 Crim. Law Mag. 705 ; 2 Alb. 
L J. 101 ; 6 Harr. Law Rev. 244 ; Russell, 
Crimes. 

LARCENY AND KMB BZZLE- 

MBNT. The terms “larceny" and “em¬ 
bezzlement” in a bond or policy sued on are 
used as generic terms to indicate the dishon¬ 
est and fraudulent breach of any duty, or 
obligation, upon the part of an employe to 

f »ay over to his employer, or account to him 
or any money, securities or other personal 
property, the title to which is in the em¬ 
ployer, that may in any manner come into 
the possession of the employe. 115 Ky. 863, 
75 S. W. 197. 

LARD. The clarified semi-solid oil of 
hog’s fat. Cent. Diet. The pure fat of 
healthy swine. 81 La. 642. 

An act making a regulation for the sale 
of lard by which the public may know by 
inspection of the package the ingredients 
used in its preparation is not an unwar¬ 
ranted interference with trade and does not 
violate the constitutional provisions as to 
due process of law ; id. See Health. 

LARD UNO MONEY. A small yearly 
rent paid b y t he tenants in the manor of 
Bradford in Wilts, for liberty to feed their 
hogs with the masts (acorns) of the lord's 
wood. Also a commutation for some cus¬ 
tomary service in connection with the 
word larder as carrying salt or meat. 
Whart. Lex. 

LARGE (L. Fr.). Broad ; having much 
size; complete; ample ; at large , free from 
restraint or confinement; at liberty. It 
was formerly written at his large. 

LARGE NUMBER. The expression 
“a ‘large number’ of voters/’ means any 
number that the draftsman may have upon 
his mind, viz., ten, a hundred, etc., but it 
does not mean a majority of the legal votes 
cast. 93 Ky. 223. 

LAB PARTIDA8. The name of a code 
of Spanish law. It is sometimes called las 
siete partidas. or the seven parts, from the 
number of its principal divisions. It is a 
compilation of the civil law, the customary 
law of Spain, and the canon law. It was 
compiled by four Spanish jurisconsults, by 
the direction of Alfonso X., a. d. 1250, and 
published in Castile in 12f i, but first pro¬ 
mulgated as the law by Alfonso XI., a. d. 
1348. The maritime law contained in it is 
given in vol. 6 of Pardees. Col. of Mar. Law. 
He follows the editions of 1807, at Paris. It 
h»g been translated into English. Such of 
its provisions as are applicable are in force 
in Florida, Louisiana, and Texas. 1 Bla. 
Com. 06; 1 White, Rec* 354. 

LASCIVIOUS CARRIAGE. A term 
including thoee wanton acts between per¬ 
sons of different sexes, who are not married 
to each other, that flow from the exercise 
of lustful passions, and whioh are not other¬ 
wise punished as crimes against chastity 
and publio decency. 2 Swift, Dig. 343 ; 2 
Swift, Syst. 381. It includes, also, indecent 
acts by one against the will of another. 5 
Day 81. 

LASCIVIOUS COHABITATION. 
The act or state of a man and woman, not 
married, who dwell together in the same 
house, behaving themselves as man and 
wife. 

In statutes forbidding unlawful cohabi¬ 
tation that term involves the idea of habit¬ 
ual sexual intercourse, or living together in 
suoh a way as to hold out the appearance 
of being husband and wife, ana it is the 
scandal resulting therefrom which consti¬ 
tutes the mischief against whioh the stat¬ 
utes are directed; 28 Fla. 889; and proof 
of occasional acts of illioit inter course is 
not suffloient; 82 Va. 115 ; 42 W. Va. 215 ; 
8 So. Rep. (Miss.) 257; but it has been held 
that suon occasional acts may constitute 
the offence, unless there was no intention 
of continuing the intercourse, as desire and 
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opportunity might arise; 18 So. Rep. (Ala.) 
941. To constitute the offence there must 
be both lewd and lascivious intercourse 
and living together ; 80 Va. 30 ; 28 Fla. 735 ; 
though it is said that there need not be act' 
val assertion of the existence of marriage ; 
57 Hiss. 182; 82 Ark. 187; and where the 
dwelling together is a lawful relation, as 
that of master and servant, the offence is 
not established ; 89 Mo. App. 872. It is not 
sustained by evidence of acts of secret 
adultery or mere familiarity ; 49 Ho. App. 
825 ; nor where a man and woman stopped 
for one night only at a house and assumed 
marital relations; 00 Ark. 259; 10 Hass. 
153 ; 56 Ho. 147 ; But it is said that it is not 
necessary that the coliabitation should be 
notorious; 2 Humph. 414. General repu¬ 
tation in the neighborhood is not admiss¬ 
ible to prove the fact of coliabitation ; 3 
How. 328. Whether the facts proved con¬ 
stituted a living together in such relation 
is a question for the jury ; 28 Fla. 735. 

There must be averment and proof of 
habitual sexual, intercourse which is the 
gist of the offence; 89 Miss. 893. In Mas¬ 
sachusetts, the words “ abide and cohabit ” 
are sufficient where the statute used the 
word ** associated ”; 159 Hass. 61. An in¬ 
dictment alleging fornication and adul¬ 
tery, and that the parties lived together 
ana were not married, was held sufficient, 
the language of the statute tliat they should 
11 lewdly and lasciviously associate ” being 
implied; 108 N. C. 774. The offence may 
be proved by admission made out of court, 
ana proved by two witnesses; 8 Utah 881. 
Evidence of previous lascivious cohabita¬ 
tion is sometimes admitted in support of 
other crimes, as on prosecution for incest; 
96 Mich. 449 ; 102 Cal. 229 ; 82 Tex. Cr. R. 
86 . It is not essential in a prosecution 
against one to prove that both parties had 
a guilty intent; 109 N. C. 784. When the 
charge is of such cohabitation of a married 
man with an unmarried woman, the mar¬ 
riage must be strictly proved, and it can¬ 
not be established by reputation ; 89 Mo. 
App. 56. It has been held tliat a man and 
woman living together as man and wife, 
in the belief that they are married, cannot 
be convicted of ‘‘open lewdness”: 127 
Mass. 459 ; 57 N. J. L. 209. See 111 U. C. 
725. 

Under the United States anti-polygamy 
act of March 22 , 1882 , Stat. L. p. 31, § 83, 
on prosecution for cohabitation with two 
women as wives, proof of the existence of 
the marriage relation is pertinent, and it 
may be proved by general reputation ; 46 
Feu. Rep. 750; 5 Utah 436 ; but evidence of 
general repute of guilt is not sufficient; the 
facts must be proved, and inferences left 
to the jury ; 21 Pac. Rep. (Ida.) 409. loan 
indictment under the act it is sufficient to 
use the word cohabit and not to set out its 
meaning; id. 407, 409 ; it need not allege 
that defendant was a male person ; 4 Utah 
122 . 

LASCIVIOUS LEWDNESS. Lewd 

and lascivious conduct in public, or at least 
practised with such publicity as to be pun¬ 
ishable as contra borios mores. 

It is an offence sometimes distinguished 
from lascivious cohabitation (q. v.), and is 
described as open and lascivious lewdness; 
McClain,'Cr. L § 1135. The specific char¬ 
acterization of tne offence is tne openness 
and publicity of the act as distinct from a 
secret act; 128 Mass. 52 ; 88 Wis. 180. The 
offence need not be a joint one,—one per¬ 
son only may be guilty therein ; 8 Baxt. 
576; and when two are charged so that 
both must have been guilty if one was, one 
may be convicted and the other acquitted ; 
81 fa. 72. 

An indictment should follow the statute; 
4 Allen 818; and it must be averred that 
the parties were not married to each 
other and that the offence was open and 
public ; 1 Swan 186. The crime cannot be 
established by general reputation ; 4 Coldw. 
171; but it may be by circumstantial evi¬ 
dence ; 10 Humph. 98 ; and proof has been 
admitted of similar acts proved at a previ¬ 
ous trial for the same offence; 8 Lea 47. 


LASCIVIOUSNESS. Lascivious de¬ 
sires or conduct; lustfulness ; wan ton¬ 
nes* ; lewdness. 

That form of immorality which has ref¬ 
erence to sexual impurity; 51 Fed. Rep. 
41. See the titles next preceding. 

LaadTiouinew and lewdnm are generally treated 
aa Interchangeable If not synonymous terms. In 
both cmm tne principal use of the tvo words la 
now In each case in a secondary or derived meaning. 
The primary meaning of la*civus. from which the 
first is derived, is sportlvenem. and Its use in a had 
nense Is laid to be post-Augustine, and never by 
Cioero; the other Is derived from the Anglo-Sax¬ 
on latwedy lay or unUarned. 

LASHBITB. The ordinary Danish for¬ 
feiture, which was twelve ores, every ore 
being about 18 pence. M. A W. Also wriir 
ten Lashite, Laahlite. Enoyc. Loud. 

LAST. The same as last court (q. #.). 
Cent. Diet. A burden ; and a measure of 
weight for bulky commodities, such as 
leather, wool, corn. Whart. L. Lex. 

Where the plaintiff added new defend¬ 
ants after answer, the last answer was 
held to mean the last answer of the original 
defendants; 13 L. J. Ch. 99 : 2 Hare 632. 

In English Law. The A.vstsa de Pon - 
derib us, clr\ enacted that a dakir of hides 
si 10 uId consist of ten hides that twenty dakirs 
should make a last. This was not the only 
measure known as a last. The enactment 
above mentioned provided that twelve sacks 
of wool should make a last of wool, and that 
ten thousand (really 12,000) herrings should 
make a last of herrings. Byrne. 

LAST CLEAB CHANCE. If the 

plaintiff by his own negligence has put him¬ 
self in a position of jvoriI, and the defendant 
discovers his danger, or, by reason of some 
duty owing by him to the plaintiff, ought to 
discover it, and after that fails to exercise 
ordinary care to avoid the injury, then the 
defendant is liable notwithstanding this prior 
negligence of the plaintiff, because, having 
the “last clear chance,” or opportunity, to 
prevent the accident, his negligence, and 
not that of the plaintiff, is regarded as the 
proximate cause. 144 Ky. 151, 137 S. W. 
1066. 

LAST COURT. A court held by the 
twenty-four jurats in the marshes of Kent 
and summoned by the bailiffs. It made 
orders for levying (axes, and imposing pen¬ 
alties for the preservation of marshes. M. 
& W.; Ency. Bond. 

LAST DAT OP THE TERM. 

See Rise. 

LAST HEIR. He to whom the lands 
come if they escheat for want of lawful 
heirs: viz., sometimes the lord of whom 
the lands are held, sometimes the king. 
Bract, lib. 5, c. 17. 

LAST RESORT. The highest court 
in any jurisdiction, beyond which there is 
no appeal, is termed court of last resort. 

LAST SICKNESS. That of which a 
person dies. 

The expenses of this sickness are gener¬ 
ally entitled to a preference in payment 
of debts of an insolvent estate; La. Civ. 
Code, art. 8166. 

To prevent impositions, the statute of 
frauds requires that nuncupative wills shall 
be made auring the testator’s last sickness. 
Roberts, Frauds 556 ; 20 Johns. 502. 

LAST WILL (Lat. ultima voluntas). A 
disposition of real estate to take effect after 
death. 

Generally speaking, last will means the 
one latest in date, though there may be 
two or more wills, all speaking from the 
death of the testator; 85 L. J. Ch. 389; 
LR.1 Eq. 510 ; 55 Bea. 821. The phrase 
11 This is rav last will, and testament w does 
not, of itBelf, revoke a former will; 9 Moo. 
P. C. 181; but may be confirmatory proof 
of an intention to revoke; 16 Bea. 173 ; 22 
L. J. Ch. 185 ; 1 W. R. 8. “My last will 
dated," etc., giving the date of the first will, 
was held to mean the last will in fact, the 


date riven been rejected as a mistake; 46 
L. J. P. D. & A. 30; 2 P. D. Ill; 87 L. J. 
PAM. 72, n. 

It is strictly distinguishable from testa¬ 
ment, which is applied to personal estate ; 

1 Wms. Exec., 7th Am. ed. *4, n.; but the 
words are generally used together, “ last 
will and testament,” in a will, whether 
real or personal estate is to be disposed of. 
See Will. 

LA3TAQE. A custom anciently ex¬ 
acted in some fairs and markets to carry 
things where one will; also a custom 
paid for goods sold by the last (a certain 
weight or measure); the ballast of a 
ship. Cow. Stowage room for goods in a 
vessel. Young, Naut. Diet. 

LATA CULPA. Gross neglect. See 

Bailment. 

LATCHING. An underground sur¬ 
vey. Whart. L. Lex. 

LATE. “ Existing not long ago, but 
now departed this life.” 17 Ala. 190. See 
7 Cal. 215; 18 N. J. L. 47 : 3P« !WW 

Last or recently in a place, as, A. B., late 
a resident, etc. Anderson ; 7 Cal. 233. 
Recently in office, as A. B.. late sheriff. Id. 

LATELY. This word has come to have 
“ a very Large retrospect,” as we say, lately 
deceased of one deaa ten or twenty years*; 

2 Show. 294, 

LATENS (Lat.). Latent (q. t\). 

LATENT. Hidden ; concealed ; not 
appearing on the surface or face of a tliing- 

Applying equally to two or more differ¬ 
ent things ; opposed to patent: as, a latent 
ambiguity (< 7 . v.). Anderson. 

LATENT AMBIGUITY. One which 
does not appear on the face of the instru¬ 
ment. A latent ambiguity is where words 
apply equally to two different things or sub¬ 
ject-matters ; 15 M. & W, 561 ; but where 
the parties may have intended either of the 
two things in dispute, the term does not 
apply. 10 Ohio 534. 

It is settled both in England and in this 
country that extrinsic evidence is admis¬ 
sible to explain a latent ambiguity, but 
there has been some difficulty in defining 
precisely when and under what circum¬ 
stances such evidence may be introduced 
to show the intention. Two rules are laid 
down in 2 Eng. Rul. Cas, 718, 726. as illus¬ 
trated by two leading English cases. The 
first rule is : “ Where a determinate in¬ 
tention appears to be expressed by the writ¬ 
ten instrument, extrinsic evidence is ad¬ 
missible to show that the description of an 
object contained in the instrument is ap¬ 
plicable with legal certainty to either of 
two objects ; ana, a latent ambiguity hav¬ 
ing been thus disclosed, evidence of the 
surrounding circumstances is admissible to 
show which of the objects was meant by 
the description; and ii, on this evidence, 
one of the objects is indicated with suffi¬ 
cient certainty, direct evidence of declara¬ 
tions of intention is not admissible.” 9 L. 
J. Ex. 27 ; 6 . C. 5 M. A W. 368. In that 
oase the language of the court was : “If, 
therefore, by looking at the surrounding 
facts to be found by the jury, the court 
can clearly see, with the knowledge which 
arises from those facts alone, that the tes¬ 
tator meant either the lessor of the plaintiff 
or the defendant, it mny so decide, and 
direct the jury accordingly ; but we think 
that, for this purpose, they cannot receive 
declarations 01 the testator of what he in¬ 
tended to do in making his will.” A good 
illustration of the uncertainty as to the per¬ 
son was, “ where a testatrix gaveashare of 
her residue to her * cousin, Harriet Cloak,’ 
and the testatrix had no cousin of that name, 
but had a married cousin, Harriet Crane, 
whose maiden name was Cloak,and a cousin 
T. Cloak, whose wife’s name was Harriet; 
evidence was admitted to shew the testa¬ 
trix’s knowledge of an intimacy with the 
members of the Cloak family. In the event 

* cousin ’ was read in the secondary sense of 

* wife of a cousin,’ and the claim or Harriet, 


LATERAL SUPPORT 


the wife of T. Cloak, allowed.” 84 Ch. D.2M; 
66 L. J. Oh. 171. Cited in the Amerioan 
not-® to the above case as “a Rood type of 
the American doctrine," was a devise td 
4 * the four boys.” where the testator had 
seven sons, of whom three were shown to 
be minors living at home ; 118 Ill. 827. And 
in the case of Hardy t\ Warren reported, 
Browne, Parol Evidence 461, there was a 
bequest by a woman to her “husband" 
w hen she had obtained a void divorce and 
was living with another man aa his wife. 
These were held to be cases of latent am¬ 
biguity to explain w hich extrinsic evidence 
wa$ admissible to determine the persons 
who were to take. 

The other rule laid down by the work 
referred to is: “ Assuming that the in¬ 
tention appears on the face of the instru¬ 
ment to be determinate, if, after exhaust¬ 
ing such evidence of the surrounding cir¬ 
cumstances as is necessary to place the 
court at the point of view of the maker of 
the instrument, there is still an ambiguity 
as to which of two objects is meant,—the 
description being sufficient to point with 
legal certainty to either if there were no 
other,—the intention as between those ob¬ 
jects may be proved by direct evidence 
outside the instrument.” 2 M. & W. 129 ; 

6. C. 6 L. J. Ex. 59. It is said that courts 
of law are very jealous of the admission of 
extrinsic evidence to explain the intention 
of the testator, and that it should be per¬ 
mitted only where an ambiguity is intro¬ 
duced by extrinsic circumstances ; 4 Dow 
65; in this case illustrations are given of 
ambiguity both as to person and subject- 
matter, as a devise of an estate called 
Black acre when the testator had two 
estates so called; or if a devise be given 
to a son, naming him, and there are two 
sons by that name : or to a nephew “ Wil¬ 
liam” where the testator had no nephew of 
that name. The rule as laid down by the 
American cases has been stated to be that 
where the terms describing the object of 
the testator’s bounty apply indifferently to 
more than one person or thing, evidenoe 
may be introduced of any material fact 
relating to the property claimed, and the 
circumstances and affairs of the testator, 
his family, and of the claimant, “ and the 
testator’s declarations made before, at, or 
after the making of the will, are admissible 
in this view, but no evidence of mere mis¬ 
take on the part of the testator or the 
draftsman is admissible.” Browne, Par. Ev. 

§ 126; 124 Mass. 314; 2 Dali. 70; 48 Pa.103; 
45 Wis. 211 ; 1 Wend. 549. 

It was held by the United States supreme 
court that a bequest “ to be equally divided 
between the board of foreign and the board 
of home missions," may be shown by parol 
to have been intended for the Presbyterian 
boards thus named, there being similar 
boards controlled by other religious de¬ 
nominations; 120 U. S. 566. See also, as 
to the admissibility of parol evidence to 
show intention, Leg act. 

See Charaberlayne’s Bert. Ev. 221 ; Tayl. 
Ev., Chamberlayne'sed. £§ 1206-26; Stark. 
Ev., Sharsw. ed. 652-5 and notes ; Ambigu¬ 
ity ; Maxdcb, Ambiguitas, etc. ; Patent 
Ambiguity. 

LATENT DEED. One kept for twenty 
years or more in a person’s strong box. 
See 7 N. J. L. 177. 

LATENT DEFECT. A defect or blem¬ 
ish in any article sold, known to the seller 
but not apparent to the pnrcliaser, and 
which cannot be discovered by mere ob¬ 
servation, which, not beiug discoverable 
from mere observation, was concealed 
from the purchaser. See 21 N. Y. 652. 

LATENT FAULT. Latent defect 

iq. v.). 

LATERAL RAXLROAD. A branch 
railroad. One running from some point 
on a main line intended as a connecting 
Line or feeder. 

A lateral road is said to be “ one pro¬ 
ceeding from some point on the main trunk 
between its termini.” 14 Ill. 273. “The 
general route of the lateral road must lie 


at an acute angle with the main trunk ; ” 
id. “ A lateral road is another name for a 
branch road id. The definition of such 
a structure does not depend on ita length 
or direction, it may be a “direct exten¬ 
sion" from the terminus as well as “ merely 
an offshoot of the main road ;” 107 Pa. 
648 ; and It may run in the some direction 
aa the main line so as to be in effect an ex¬ 
tension ; 66 Mo. 236 ; it may be an elevated 
road over a wharf ; 107 Pa. 648. When 
authorized, the necessity and tho location 
are in the discretion of the directors ; id. ; 
but the lateral railroad cannot be con¬ 
structed without authority expressly 
granted or necessarily implied from the 
charter ; 48 Pa. 855. When it is author¬ 
ized, the right to acquire lands by the ex¬ 
ercise of tho power of eminent domain is 
implied as on the main line ; 14 Ill. 279 ; 
72 *5ich. 200 ; 59 la. 563. Where there is a 
limitation of time for completing the main 
line, it does not apply to a branch road, 
certainly not to one for which the land has 
been acquired within the time' limited ; 60 
Mo. 228. 

The power is as large as the power granted 
for construction of the main line ; 48 Pa. 
355 ; and a power to construct such roads 
in the discretion of the directors is a con¬ 
tinuing one, not to be abridged by a subse¬ 
quent act giving to the company a time 
limited for completing the main line with 
sidings, appurtenances, etc.; 159 id. 831. 
The word appurtenances does not include 
branches; id. 

The same reasonable rules as to furnish¬ 
ing, and having proper switches, turnouts, 
etc., apply to lateral roads as to other rail¬ 
roads ; 2 Pittsb. 444; so also the same 
statutory requirements apply as to crossing 
highways ; 1 B. A Ad. 441. 

Words permitting the construction of 
suoh lines are not obligatory ; 2 Macq. H. 
L. Cas. 514; and impose no duty which 
will be enforced by mandamus; 1 El. & Bl. 
874. A charter power to construct branch 
or lateral roads includes the right to build 
one running In the same general direction 
and connecting the main line with another 
railroad; 86 Va. 616. When a railroad 
company haa power to construct lateral or 
branch roads and purchases another road 
under an act authorizing its use under the 
charter of the purchaser, the latter may 
extend the purchased road; 94 Pa. 435. 
The mere fact that the building of a lateral 
railroad may add to the earnings of the 
main line will not authorize its construc¬ 
tion in the absence of power in the charter ; 
116 111. 449; 138 id. 463. 

A power “ to construct such roads from 
the main line to other points or places in 
the several counties through which said 
road may pass," is limited to such as begin 
and end in the same county ; 5 McLean 
425. A lateral railroad may cross an or¬ 
dinary railroad to reach a navigable river 
to which its construction is authorized and 
the continuity of the lateral road is not 
thereby destroyed ; 74 Pa. 873. A statute 
authorizing a railroad company to sub¬ 
scribe to and acquire an interest not ex¬ 
ceeding one-fifth, in any lateral or con¬ 
necting road, confers a distinct privilege 
or franchise which renders the gross re¬ 
ceipts derived from such interest liable to 
a state tax, notwithstanding an exemption 
of the principal company from such tax on 
its own gross receipts ; 48 Md. 49. Branch 
railroads, under the Missouri act of March 
21,1668, are practically independent lines 
and not included in an exemption from 
taxation in the oharter of the main line ; 
120 U. S. 669 ; 99 Mo. 80. Reduction of 
the number of trains on a bronoh road of 
whioh the business is lessened by charter 
of a competing line, will not operate as a 
forfeiture of tne charter of the main line; 
12 Gray 180. 

The Pennsylvania acts of 1832, May 6 , 
and 1865, April 18, limit the width of lateral 
railroads to 20 feet,whether single or double 
track, and under these acts the width lias 
been held to be a jurisdictional fact, which 
may be taken advantage of at any stage of 
the proceedings; 111 Pa. 95. Bee Rail¬ 
road ; Eminent Domain. 


LATERAL SUPPORT. The right of 
having one’s land and the structures 
erected thereon supported by the land of a 
neighboring proprietor. 

Each of two adjoining Land-owners is 
entitled to the support of tho other’s land. 
The right of lateral support exists only 
with respect to the soil in its natural con¬ 
dition ; 90 U. S. 635 ; and it is an incident 
to the land in that condition; 19 Barb. 883. 
If any excavation cause damage whilst 
the soil remains in this condition, an action 
will lie, but in the absence of negligence 
in excavating, or prescription, or grant, in 
favor of the neighbor, no action will lie for 
injury occasioned to the latter if he has in¬ 
creased the Lateral pressure by building on 
the land ; 122 Mass. 207 ; 2 Thomp. & C. 
277 ; 10 H. L. Cas. 383 ; 22 Mo. 566 ; 58 Mo. 
App. 588; 37 Vt. 99. A land-owner has a 
rignt to assume that the soil will be per¬ 
mitted to remain in its natural state, and 
for a violation of this right, an action will 
lie independently of the question of negli¬ 
gence; 2 Rolle, Abr. 565; 25 Vt. 465; 25 
N. J. L. 882. But see 47 La. Ann. 814, 
where it was held that an adjoining land- 
owner was liable for weakening his neigh¬ 
bor’s wall, by the construction of a build¬ 
ing on his own land. 

A person’s right to the support of the land 
immediately around his house is not so 
much an easement, as it has been called, as 
it is the ordinary right of enjoyment of 
property. Professor Washburn character¬ 
izes the right as “ of a nature somewhat 
akin to the easement of light.” 

The doctrine of lateral support has been 
thus carefully stated by this eminent au¬ 
thor : “ This right exists independently of 
grant or prescription, and is also an abso¬ 
lute right; bo that, if his neighbor ex¬ 
cavates the adjoining land, and in conse¬ 
quence A’s Land fails, he may have an ac¬ 
tion, although A’s excavation was not 
carelessly or unskilfully performed. This 
natural right does not extend to any build¬ 
ings A may place upon his land ; and there¬ 
fore, if A builds his house upon the verge 
of his own land, he does not thereby ac- 

? uire the right to have it derive its support 
rom the land adjoining it until it snail 
have stood and had the advantage of such 
support for twenty years. In the mean¬ 
time such adjacent owner may excavate 
liis own land for such purposes as he sees 
fit, provided he does not dig carelessly or 
recklessly ; and if, in so doing, the adjacent 
earth gives way, and the house falls by 
reason of the additional weight thereby 
placed upon the natural soil, the owner of 
the house is without remedy. It was his 
own folly to place it there. But if it shall 
have stood for twenty years with the 
knowledge of the adjacent proprietor, it 
aoquires the easement of a support in the 
adjacent soil. . . . But this right of a land- 
owner to support his Land against that 
of the adjacent owner does not, as before 
stated, extend to the support of any addi¬ 
tional weight or structure that he may 
place thereon. If, therefore, a man erect 
a house upon his own land, so near the 
boundary line thereof as to be injured by 
the adjacent owner’s excavating his land in 
a proper manner, and so as not to have 
caused the soil of the adjacent parcel to 
fall if it had not been loaded with an addi¬ 
tional weight, it would be damnum absque 
injuria ,—a loss for whioh the person so ex¬ 
cavating would not be responsible in dam¬ 
ages ; ” 2 Washb. R. P., 5tn ed. 880. 

It is settled law that “the unquestion¬ 
able right of a land-owner to remove the 
earth from his own premises adjacent to 
another’s building is subject to the qualifi¬ 
cation that he shall use ordinary care to 
cause no unnecessary damage to his neigh¬ 
bor’s property in so doing.’ 7 110 Mo. 284; 
25 N. Y. 884 ; 2 Allen 131 ; 78 Ill. 240 ; and 
as it is put by another author: “In exer¬ 
cising his rights over his land, the owner 
is bound to use ordinary care and skill for 
the purpose of avoiding injury to his neigh¬ 
bor. Thus, while, as a general rule, he is 
not bound to continue the support his land 
gives to a structure upon, or other artificial 
arrangement of, adjoining land, and is, 
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LATHI UNION. A monetary alliance 
of France, Belgium, Switzerland, and Italy 
for the eetablnninent of a mutual and uni¬ 
form monetary policy and the maintenance 
of a uniform and interchangeable coinage 
of gold and silver baaed on the French 
franc. Greece and Rcumania joined the 
association in April, 1867. 

Ttos ooQveackm wm made at Pari*, Dec. a, 1865, 
and pro Tided that certain named gold and silver 
coins and no other* shoo Id be used by each state, 
and that they should be receired Interchangeably 
when not worn to ooe-half per cent, or the device* 
graced. Stiver coin* were nude a legal tender be- 
tween individual of the state which taued them to 
the nun o/ fifty franca ; but the state Itself should 
veceive them in any amount and the public bank* 

^ owe country to the sum of one hundred franca. 
Th* contracting governments agreed to redeem the 
—-wii coins in gold or five-franc silver pieces. when 
presented in sums of not lee* than one hundred 
Franca It wm agreed that of sliver coins of two 
francs snd lea* there should not be issued more than 
■lx franc* for each Inhabitant, the amount for each 
country being specified according to the estimated 
population tn 18B11. Provision was made for any 
other *“-* L ' v - to join the convention by accepting its 
obligations and adopting the monetary system of 
the union. The treaty was limited to remain In 
force UU Jan. l, 1880. 

January SOth. 1874. a supplementary treaty was 
made, further limiting the ooinage of 1874, and the 
same Umitaitoos were made for 1873 and 1876. In 
the conference of 1877 the ooinage of five-franc 
piece* was suspended except nine million franca 
for Italy. In 1873 Belgium passed & law to suspend 
the coinage of silver entirely, and France did the 
same in 1&6. and the law of Switzerland was to the 
same effect. Separate legislation to limit the eoin- 
was permissible, as the treaty of 1886 only limit- 
tbe maximum but did Dot make any coinage 
obligatory. 

In 1878 through a conference in Parts the same 
nations renewed the monetary treaty as it was " in 
ail that relates to fineness, weight, denomination, 
and currency of their gold and silver coin." The 
free coinage of gold (excepting five-franc pieces, of 
which the coinagt was suspended) was guaranteed 
each state, and the coinage of silver five-franc 
pieces was provisionally suspended to be resumed 
only by unanimous agreement. This treaty was in 
Cores, by its tarmauntll January 1st, 1888. 

In November. 1885, France, Greece, Italy, and 
Switzerland renewed the convection for five years, 
absolutely, with the further agreement that after 
Jan. 1, 1801, it should be subject to termination on 
one year’s notice. Belgium after some hesitation 
gave her assent. Silver ooinage was made redeem¬ 
able and no addition to it permitted. 

See, generally, Int. Cyc. tit. Latin Union. 

Another group of European nations acting under 
a joint monetary ootrvenUon Includes Norway, 
S we den, and Denmark, which have had a treaty 
known a* the Scandinavian Monetary Convention, 
dated hi 1876, for the mutual regulation of their coin* 

eg*. In addition to the countries named a* belonging 
to the I, a tin Union, Spain, Austria-Hungary, Fin¬ 
land, Bonmania, Servia, Bulgaria, and Monaco have 
also coined large amounts of either or both gold and 
stiver Into money of weight, fineness, and value ex¬ 
actly proportionate to or Identical with that of the 
countries included In the Latin Union. 

LATUfSB. An interpreter. Co. 2 
lust. 516. See Latimer. 

LATINI COLOKIAHTE. The free in¬ 
habitants of a colony founded with the jpus 
latii, or of a country upon which the jus 
latii had been conferred. By the consftfu- 
tio Antoniana , CaracaULa extended to them 
the privilege of full Roman citizenship. 

LATENT: JTXNTANT. Such freedmen 
aa enjoyed their liberty tuitions proetoris , 
and who, under the lex junta norbana , were 
made legally free, their freedom, however, 
being only of the kind enjoyed by the 
latini eoloniarii , They poeseresed only the 
jue commerdi and not the jus connubii, and 
even in regard to the former they were re¬ 
stricted, in that they had the commercium 
inter vivos, but not the eommercium mortis 
eausa. They could neither make a will nor 
take anything under a will, and when a 
kitinus junianus died, his property reverted 
to his master as though he had remained a 
s^ve all his life. The privilege of Roman 
citiz enshi p conferred upon the latini eofoni- 
strii did not include the latini juniani. 
flee Sohm, Rom. L. $ 22. 

the Roman Law. A class of freedmen 
(noertim) intermediate between the two 
other classes of freedmen called respectively 
’‘Cwes Romani” and “Dediticii” Slaves 
under thirty years of age at the date of 
Lbeir manumission, or manumitted other¬ 
wise than by vindicta, census , or teslamentum, 
or not t he quiritary property of their manu- 
m 9B0rs at the time of manumission, were 
relted “Lahm.” By reason erf one or other 
of three three defects, they remained slaves 
by strict law even after their manumission. 


but were protected in their liberties first 
bv equity, and eventually by the Lex Junia 
tforbana, A. D. 19, from which law they took 
the name of Juniani in addition to mat of 
Latini. R. A L. Diet; Brown. See Manu¬ 
mission. 

LATIN'S. See Jus Latii. 

LATITAT (Lat. he lies hid). In Eng¬ 
lish Law. The name of a writ calling a 
defendant to answer to a personal action 
in the kings bench. It derives its name 
from a supposition that the defendant lurks 
and lies hid, and cannot be found in the 
sounty of Middlesex (iu which the said 
court is holden) to be taken there, but is 
gone into some other county, and therefore 
requiring the sheriff to apprehend hiru in 
such other county. Fitz. N. B. 78. Abol¬ 
ished by stat. 2 Wm. IV. c. 89. 

LATTER-MATH. A second mowing; 
the aftermath. 

LA TOR. A bearer; a messenger. 
Whart. L Lex. 

LAUDAMJENTUM. See Laudare. 

LAUD ARE. To advise or persuade ; 
to arbitrate. Whart. 

In Civil Law. To cite or quote; to 
name; to show one’s title or authority. 
Calv. Lex. 

Laudamentum. The finding or award 
of a jury. 2 Bla. Com. 285. 

LAUD ATI O. Testimony delivered in 
court concerning an accused person's good 
behavior and integrity of life. It resembled 
the practice which prevails In our trials, of 
calling persons to speak to a prisoner's 
character. Wharton. 

(JUat., laudare, to praise.) In the Civil 
Law. A praising or commending; a speaking 
in one's favor. Burrill. 

LAUDATOR. A witness to character. 
A person to decide some point at issue be¬ 
tween others. 

LAUDXHEO. In Spanish Raw. 
Taxes paid by possessore of land held by 
quit-rent or emphyteusis to the owner of 
the estate when the tenant alienates his 
right in the property. Escriche. 

It was provided that “ the tenant may aliene the 
land, acquantlng the lord who has the right of pre¬ 
emption {tanteo ), with the price that another has of¬ 
fered; and he not giving that price, or being silent 
with reepect thereto, for two months the tenant 
may sell, tout to a person from whom the lord may 
reoover the rent, in order that he shall execute a 
new deed of lease, and for which he is entitled to a 
relief (loudestto), which Is the fiftieth part of the 
price or value." L. 29, tit. 8 p. 5 ; 1 White, Etec., 67; 
Schmidt, Civil Law of Spain and Mexico 74. 

LAUDEMXUM (Lat. a laudando dom¬ 
ino). In Roman Law. A fiftieth part 
of the purchase-money or (if no sale) of 
the value of the estate paid to the landlord 
(domtn.ua) by a new emphyteuta on his suc¬ 
cession to the estate, not as heir, but as sin¬ 
gular successor. Voetius, Com. ad Pand. 
lib. G, tit. 8, §§ 26-35 ; Mack. R. L. § 828. 

In Old English Law. The tenant paid 
a laudimium or acknowledgment-money 
to the new landlord on the death of the 
old. Called also laudativum. See Blount, 
Acknowledgment-Money. 

LAUDUM. Award or arbitrament. 

In Sootoh Law. Judgment or sen¬ 
tence ; dome or doom. 1 Pitc. Cr. Tr. pt. 

2, p. 8. 

LAUGHE. Frank-pledge. 2 Reeves, 
Hist. Eng. L. 17. 

LAUNCEGAY or LAUCEGAY. A 
spear or javelin, the use of which was pro¬ 
hibited by 7 Rio. HI. c. 13. 

LAUNCH. The movement by whioh 
a ship or boat descends from the shore into 
the water when she is first built, or after¬ 
wards. 

A vessel already in the water cannot be 
launched; 70 Me. 852. 

A large, long, low, flat-bottomed boat. 
Mar. Diet. The longboat of a ship. R. H. 
Dana. A small vessel employed to carry 


the oargo of a large one to and from the 
shore. 

The goods on board of a launch are at 
the risk of the insurers till landed ; 5 Mart. 
La. n. B. 887. The duties and rights of the 
master of a launch are the same as those 
of the master of a lighter. 

When the master of a vessel agreed to take 
ootton on board his vessel from tbe cotton- 
press, and employed a steam-lighter for that 
purpose, and the cotton was lost by an explo¬ 
sion of the steam-boiler of the lighter, it 
was held that his vessel was liable tn rem 
tor the loos ; 28 Boat. L. Rep. 277. 

LAUNDRY. A place where clothes are 
washed. 105 Ky. 265, 49 S. W. 28. 

LAUNDRYMAN . A "laundryman” is 
one who conducts a place where clothes are 
washed. 105 Ky 265, 49 S. W. 28. 

LAUREATE or LAUREAT. An of¬ 
ficer of the English sovereign. His duty 
formerly consisted only in composing an 
ode annually, on the sovereign’s birthday, 
and on the New.Year; sometimes also, 
though rarely, on occasions of any remark¬ 
able victory. The annual birthday ode 
has been discontinued since tbe conclusion 
of tbe reign of George III. The title has 
been said to be derived from the circum¬ 
stance that in claasioal times and in the 
middle ages, the most distinguished poets 
were solemnly crowned with, laurel. Out 
of this association of ideas sprang the cus¬ 
tom of the presentation of a laurel wreath 
to graduates in rhetoric and versification 
at the English universities, the king's lau¬ 
reate simply meaning a rhetorician in his 
service, in allusion to this custom Selden, 
in his Titles of Honor, speaks of the laurel 
crown as an ensign of the degree of mas¬ 
tership in poetry. A relio of the old uni¬ 
versity practice of crowning distinguished 
students of poetry exists in the term 44 lau- 
reation,” which is still used at one of the 
Scotch universities (St. Andrews), to sig¬ 
nify the taking of the degree of Master of 
Arte. 

A succession of poets from Chaucer to 
Spenser acted occasionally as informal poets 
laureate, or court poets : and the academic 
use of the title poeta laureatus ceased. The 
first actual appointment as poet laureate 
was that of Ben Jonson in 1617. Since then 
the office has been conferred by letters 
patent on various poets, of whom Dryden, 
Southey, Wordsworth, and Tennyson were 
the most notable. From 1670 the laureate 
got annually a butt of canary: and there 
has always been &1bo a stipend which is at 
resent £72 a year. Now the laureate 
as no definite duties. Byrne. 

LAUREL. An English gold ooin worth 
twenty shillings,or about five dollars, coined 
in 1619 by James I., so-called because the 
head of the king was wreathed with lau¬ 
rel, and not crowned as on Eng lish coins. 

LAW. That which is laid down ; that 
which is established. A rule or method 
of action, or order of sequences. 

The rules and methods by which sooiety 
compels or restrains the action of its mem¬ 
bers. 

The aggregate of those rules and prinoi- 

f iles of conduct which the governing power 
n a community recognizes as those which 
it will enforoe or sanction, and according 
to which it will regulate, limit, or protect 
the conduct of its members. 

The aggregate of rules set by men as 
politically superior or sovereign, to men as 
politically subject. Aunt. Jur., Campbell’s 
ed. 86. 

A rule of civil conduct prescribed by the 
supreme power in the state, commanding 
what is right and prohibiting what is 
wrong. 1 Bla. Com. 44. 

A rule of civil oonduot prescribed by the 
supreme power In a state. 1 Steph. Com. 
25. 

The general body of rules which are ad¬ 
dressed by the rulers of a political com¬ 
munity to the members of that society, and 
which are generally obeyed. Markby, Ele- 



LAW 


668 


merits of Law 8. 

A rule of conduct contained in a com 
mand of a sovereign addressed to the sub¬ 
ject. Enoyc. Brit. 

A general rule of human action, taking 
cognizance of external acts only, enforced 
by a definite authority, which authority is 
human, and among human authorities is 
that which is paramount in a political 
society. More briefly, a general rule of 
external human action enforced by a sov¬ 
ereign political authority. Holland, Jur. 
87. 

All other rule9 for the guidance of human 
action are called 1 &wb merely by analogy ; 
and any propositions which are not rules 
for human action are called laws by meta¬ 
phor only. Id. 

A rule or enactment promulgated by the 
legislative authority of a state; a long- 
established local custom which has the 
foroe of such an enactment. 10 Pet. 18. 

The doctrines and procedure of the com¬ 
mon law of England and America, as dis¬ 
tinguished from those of equity. 

An oath. So used in the old English 

( practice, by which wager of law was al- 
owed. See Wager of Law. 

Perhaps few terras whose use requires equal preci¬ 
sion serve in so many diverse meanings as the term 
Law. Id its root It signifies that which Is laid down ; 
that which Is established. “In the largest sense,'' 
says Montesquieu (Esprit des Lois, b. 1. ch. 1), “ laws 
are the necessary relations which arise from the 
nature of things ; and, in this sense, all beings have 
their laws, God has his laws, the material universe 
hM its laws, intelligences superior to man have their 
laws, animals have their laws, man has his laws. In 
this sense, the idea of a command proceeding from 
a superior to an inferior Is not necessarily involved 
In the term law. It 1 b frequently thus used to de¬ 
note simply a statement of a constant relation of 
phenomena The laws of science, thus, are but 
generalized statements of observed facts." “ It is 
a perversion of language," says Paley, "to assign 
any law as the efficient operative cause of anything. 
A law presupposes an agent : this Is only the mode 
according to which an agent proceeds." 

It has been said that "the one idea that Is com¬ 
mon to all meanings of the word law is that of order 
or regularity In the happening of events. Starting 
from this, tne meanings divide into two groups 
which may be distinguished as law in the scientific 
and in the jural sense" Terry, Anglo-Am. l. 1. 
The author cited continues that tl the former seems 
to contain no elements in addition to the one above 
mentioned. A scientific law can be expressed as a 
mere formula," but law in the l'ural sense involves 
the further ideas that the regularity manifested is 
the result of an act or omission of a rational being, 
produced by an attempt to conform his conduct to 
some standard or ideal more or less clearly con¬ 
ceived. The result of this process is the evolution 
in any community of Individuals of common prin¬ 
ciples of action, which as soon as reason takes cog¬ 
nizance of them become laws in the moat general, 
jural sense of the word. With the advance of civili¬ 
sation new elements come Into being : (1) The Idea 
of force is added to that of order and is applied to 
compel obedience, or, going one step further, to 
change, modify, or add to these rules of action. 
(3) The primitive law becomes differentiated from 
other bodies of rules with which it Is at first con¬ 
founded, so that in the end what is termed law in 
the st rioter sense may conflict with other recognized 
principles of action which are termed laws In the 
more general sense, as the natural or the moral 
law. Id. 

In its relation to human affairs there is 
a broad use of the term, in which it denotes 
any of those rules and methods by which 
a society compels or restrains the action of 
its members. Here the idea of a command 
is more generally obvious, and has usually 
been thought an essential element in the 
notion of human law. 

A distinction is to be observed in the out¬ 
set between the abstract and the concrete 
meaning of the word. That which is 
usually intended by the term “laws” is 
not coextensi ve with that which Is intended 
by the term “ Law.” In the broadest sense 
which it bears when used in the abstract, 
law is a science. It treats of the theory of 
government, the relation of Btates to each 
other and to individuals, and the rights and 
obligations of states, of individuals, and of 
artificial persons and local communities 
among themselves and to each other. 

An analysis of the science of law p resents a view, 
first, of the rights of persons, distinguishing them 
as natural persons and artificial persons, or bodies 
politic or corporations. These rights are deemed 
either absolute, as relating to tne enjoyment of 
personal security, liberty, and of private property, 
or, on the other hand, as relative,—that is, arising 
out of the relation in which several persons stand. 
These relations are either (l)jwWic or political, via.: 
the relation of magistrates and peopleor, (Jty pri¬ 
vate, as the relations of master and servant, husband 


and wife, parent and child, guardian and ward, to 
which might be addod relations arising out of pri¬ 
vate contracts, such as partnership, principal and 
agent, and the like. Under the head of the rights of 
persons as arising out of publlo relations may be 
discussed the constitution and polity of the state, 
the distribution of powers among the various de¬ 
partments of the government, the politicnl status 
of individuals, as aliens, citlxens, and the llko. 

In the second place, the analysis presents the 
rights of property, which Is divided into personal 
property or chattels, vl*., that which is movable, 
and real property, or that which Is immovable, viz., 
lands. Including nearly all degrees of Interest there¬ 
in , as well as euch chattels as by a peculiar con¬ 
nection with land may be deemed to have lost their 
character as legally movable: these rights of prop¬ 
erty ore viewed in respect to the origin of title, the 
transmission of title, and the protection of the en¬ 
joyment thereof. 

In the third place, the analysis presents a view of 
private wrongs, or those injuries to persons for 
which the law provides a redress for the aggrieved 
party ; and under this head may be considered the 
tribunals through which the protection of rights or 
the redress of wrongs may be obtained, and the 
various modes of procedure to those ends. 

Lastly, the analysis presents a view of public 
wrongs, or crimes and misdemeanors, in which may 
be considered the theory of crime and punishment, 
the persons capable of committing crimes, the 
several degrees of gulltof principals and accessaries, 
the various crimes of which the law takes cogniz¬ 
ance,—as. those against religion, those against the 
state and its government, and those against persons 
and proporty,—with the punishment which the law 
affixes to each, and also tno tribunals and procedure 
by which crimes threatened may bo prevented,and 
crimes committed may be punished. Bla. Com. 


supplementing the unconscious develop¬ 
ment of the unwritten law.” Address of 
James C. Carter, Rep. (1890) Am. Bar Assn. 
286. 

The earliest notion of law was not an 
enunciation of a principle but a judgment 
in a particular case. When pronounced 
in the early ages, by a king;, it was assumed 
to be the result of direct divine inspiration. 
Afterwards came the notion of a custom 
which a judgment Affirms or punishes its 
breach. In the outset, however, the only 
authoritative statement of right and wrong 
is a judicial sentence rendered after the 
fact has occurred. It does not presuppose a 
law to have been violated, hut is enacted 
for the first time by a higher form into the 
judge’s mind at tne moment of adjudica¬ 
tion. Maine, Anc. Law (Dwight's ed.) pp. 
xv, 5. See Precedent. As to Primitive 
Notions of Law, see 10 Am. L. Rev. 422. 

The idea of law has commonly been ana¬ 
lyzed as composed of three elements : (1) a 
command of the lawgiver, which command 
must prescribe not a single act merely, but 
a series or class of acts ; (2) an obligation 
imposed thereby on the citizen ; (S) a sanc¬ 
tion threatened in the event of disobedience; 
Benth. Frag, on Gov,; Austin, Prov. Jur. ; 
Maine, Anc. Law. Hamilton declared a 


In a stricter sense, but still in the ab¬ 
stract, law denotes the aggregate of those 
rules and principles of conduct which the 
governing power in a community recog¬ 
nizes as those which it will enforce or 
sanction, «nd according to which it will 
regulate, limit, or protect the conduct of 
members of the community. 

It js the aggregate of legal rules and 
principles, as distinguished from any par¬ 
ticular rule or principle. No one statute, nor 
all statutes, constitute the law of the state ; 
the principles laid down by the courts and 
the regulations of municipal bodies, as well 
as, to some extent, the universal principles 
of ethics, go to make up the body of the law. 
It includes principles, which rest in the 
common sense of justice and right, as 
well as positive rules or regulations, which 
rest in ordinance. It is the aggregate of 
the rules or prinoiples only which tho 
governing power in the community recog¬ 
nizes, because that power, whether it be 
deemed as residing in a monarch, an aris¬ 
tocracy, or in the people at large, is the 
source of the authority and the sanction of 
those rules and principles. It is the aggre¬ 
gate of those rules and principles which 
are recognized as the law by that power, 
rather than those which are actually en¬ 
forced in all cases; for a statute is none 
the less a law because the community for¬ 
bear to enforce it, so long os it is officially 
recognized .by them as that which, in 
theory at least, Bhould be enforced ; nor 
does a departure from the law by the gov¬ 
erning power in itself abrogate the Law. 
It comprises not only those rules and prin¬ 
oiples which are to be enforced, but also 
those which are simply permissive ; for a 
very large part even of modern statute-law 
—which is commonly defined as a rule 
commanding or prohibiting—in reality 
neither commands nor prohibits, except in 
the most distant and indirect sense, but 
simply authorizes, permits, or sanctions ; 
and this is much more generally true of 
those principles of the law which rest in 
oustom and the ad indications of the courts. 
It is only those which relate to the mem¬ 
bers of the community in question ; for 
laws, as such, have no extra-territorial 
operation. 

The state has in general two, and only 
two, articulate organs for law-making pur¬ 
poses—the legislature and the tribunals. 
The first organ makes new law ; the second 
attests and oonflrmsold law, though under 
cover of doing so it introduces many new 
prinoiples. Holland, Jur. 80. “ The statute 
law is the fruit of the oonsoious power of 
society, while the unwritten and customary 
law is the product of its unconscious effort. 
The former is indeed to a certain extent a 
creative work; but, as we have already 
seen, the condition of its efficacy is that it 
must limit itself to the office of aiding and 


sanction essential to the idea of law. 
Federalist, No. 15. 

The latter clause of Blaokstone’s defini¬ 
tion has been much criticised. Mr. Chitty 
modifies it to '* commanding what shall be 
done or what shall not be done ” ; 1 Bla. 
Com. 44, note ; and Mr, Stephen omits it 
in his definition. See supra. As to Law 
and Command, see 1 Law Mag. & Rev. jr. a. 
180, 

These definitions, though more apt In reference 
to statutes and edicts than to the law in general, 
seem, even In reference to the former sort of law, 
to look rather at the usual form than the Invariable 
essence of the thing. The principle of law, that a 
promise without a consideration is void, neither 
commands men to provide a consideration for every 
promise nor forbids them to promise without con¬ 
sideration, for this is lawful; nor does it forbid 
them to fulfil such promises. It simply amounts to 
this, that If men choose to break such promises, 
society will not interfere to enforce them. Ana 
even many statutes have no form of a command or 

{ irohibition ; and, moreover, some that are Buch in 
orra are not In reality. An enactment that no 
action ahall be brought on a simple comraot after 
the lapse of six years from the time the cause of 
action accrued cannot aptly be said to command 
men to bring actions within six years, nor even, in 
fact, to forbid them to bring such actions after that 
time ; for it is still lawful to sue on an outlawed de¬ 
mand, and, If the defendant do not object, the 
plaintiff may succeed. It may be deemed a com¬ 
mand in so far as It is a direction to the court to 
dismiss such actions ; but as a rule of civil conduct 
It amounts simply to this, that when an obligation 
Km become stale to a certain degree, society will 
sanction the debtor in repudiating It. 


A recent work on legal history disclaims 
philosophical analysis and definition of law, 
as belonging; neither to the historical nor to 
the dogmatio science of law, but to the 
theoretical part of politics. Legal science 
is said to be “ not an ideal or ethical result 
of political analysis; it is the actual result 
of facts of human nature and history.” 
Accordingly, “ law may be taken for every 
purpose save that of strictly philosophical 
inquiry to be the sum of the rules adminis¬ 
tered by courts of justice.” When, there¬ 
fore, “a man is acquainted with the rules 
which the judges or the land will apply to 
any subject of dispute between citizens or 
to any act complained of as against the 
common weal, and is further acquainted 
with the manner in which the decisions of 


e common court can be enforced, he must 
said to know the law to that extent.” 
is not necessary that he should “have 
inions on the metaphysical analysis of 
vs or legal duty in general, or the place 
the topic in hand in a scientific arrange- 
»nt of legal ideas.” 1 Poll. & MaitL 
trod. 

As to philosophy of the law, see 1 Law 
uy. & Rev. N. 8. 577. 

rne difficulty of defining law is nowhere 
>re clearly Bhown than in a late work on 
iglish ana American law, in which the 
hding definitions are enumerated and crit- 
aed. It is truly said that the expression 
»ur law,” adopted by the author, does 
t mean moral law, although rules regu- 
ing civil conduct may “ be imported by 
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the tribunals when neoeasary for the pur¬ 
poses of the actual de<*iaion of causes, from 
the field of morality,” when they become 
invested with the quality of law to the 
extent that they are recognised and en¬ 
forced by the judges. The author referred 
to agn** with Mr. Justice Markby (Eiem. 
of Law $ 12) that no greater service was 
rendered' by Austin than the definition of 
the boundaries of jurisprudence which 
separate it from ethics or morality. This 
separation was too much overlooked by 
continental jurists, with the result, particu¬ 
larly in Germany, of merging “ the scien¬ 
tific treatment of law in the larger region 
of inquiry.” (Amos, Science of Law 

ch. L, ii., iiij Nor does the law include 
the science of politics or government, 
which falls ** within the domain of the 
statesman or legislator ” (see also Tollock, 
Hist. Science of Politics). So law and legis¬ 
lation are not svnonymous : the latter is the 
usual and effective instrument for chang¬ 
ing and amending the former or making 
additions to it. Leaving behind him what 
the law is not and pausing before under¬ 
taking to define what it is. the anthor re¬ 
marks, ** It requires a bolder man than I to 
propound a definition of the law of the land 
which is both comprehensive and accurate” 
He criticises the definitions of Blacbstone, 
Markby, and Austin (supra) as being de^ 
fective in that the words “prescribed,” 

** command.” “addressed," “set,” would 
require an elasticity not consonant with, 
their general or appropriate use. These 
definitions are apt and accurate as describ¬ 
ing the ordained or enacted law of a state, 
but would exclude a large body of what is, 
unquestionably, law. He adopts Holland's 
as sufficiently accurate for his purpose, 

“ although with a conscious sense of its 
inadequacy.” It answers the purpose be¬ 
cause “ law, as the lawyer has to deal with 
it, is concerned only with the legal rights 
. . . coercion by the state is the essential 
quality of the law, distinguishing it from 
morality or ethics.” The conclusion is, * ‘ If 
you ask me to define law, I can, speaking 
as a lawyer, do no better than to adopt Pro¬ 
fessor HoHand’a definition already given. 
If you ask me to enumerate all the ulti¬ 
mate sources whence legal rights and du¬ 
ties originate and how these are evolved, I 
hide my diminished head and confess my 
inability to satisfactorily formulate an 
answer.” Dillon, Laws and Jur. Lect. I. 

This emphatic statement gathers added 
force when the thoroughness of the author’s 
research, as shown by h.is notes, is consid¬ 
ered. Among them is found a reference 
to the elaborate and learned examination 
of the subject by Professor Clark, who 
devotes sixteen chapters each to “The 
Definition and Origin of Law " and “ The 
Form of Law ” in hi3 “ Practical Jurispru¬ 
dence : A Comment on Austin.” See, as to 
definition of law, 10 L. Quart. Rev. 226. 

This criticism of the most frequently 
quoted definitions leads naturally up to a 
reference to the clear and forcible views of 
Mr. James C. Carter in his address upon 
The Ideal and The Actual in the Law. 
Reference has already been made to another 
address of Mr. Carter in the title Inter¬ 
national Law ( q . t>.), to which subject 
much of what is here said is particularly 
applicable. Concluding his discussion of 
the sources of law generally, he thus states 
the result of his argument against the con¬ 
ception of Austin : “ Law is not a body of 
commands imposed upon society from 
without, either by an individual sovereign 
or superior, or by a sovereign body consti¬ 
tuted by representatives of society itself. 
It exists at all times as one of the elements 
of society springing directly from habit 
aud custom. It is, therefore, the uncon¬ 
scious creation of society oragrowth. For 
the most part it needs no interpreter or 
vindicator. The members of society are 
familiar with its customs and follow them, 
and in following custom they follow tiie 
law. It is only for the exceptional in¬ 
stances tliat judicial tribunals or legislative 
enactments are needed. In those cases 
where the customs are doubtful or conflict¬ 
ing. the expert is needed to ascertain or 


reconoile them, and hence the origin of the 
judicial establishment. . . - New customs, 
new modes of dealing, must be contrived to 
meet new exigencies, and society by the 
unconscious exercise of its ordinary roroes 
proceeds to furnish itself with them. But 
this is a gradual and slow process attended 
with difficulty and loss. Another agency 
is needed to supplementand assist the work 
of sooiety, ana legislation springs into 
existence to supply the want.” Rep. Am. 
Bar Assn. (1890) 217. 

It has been very truly said that much of 
the obscurity involving the origin of law 
and the mutual relations and proportions of 
customary, statute, and case law is caused 
by ambiguous uses of the term source. It 
is employed (1) to indicate whence we ob¬ 
tain our knowledge of the law ; (2) the 
mode in which or the person through whom 
Lave been formulated rules which have ac¬ 
quired the force of law ; (3) the authority 
which gives them that force. The last two 
uses are most frequently confused. Rec¬ 
ognition by the state is the sole source of 
law 9 in the sense of that which impresses 
upon them their legal character. Their 
sources, in the sense of the causes to which 
they owe their existence as rules, are thus 
classified : (1) usage which becomes law at 
the moment at which it receives the 
imprimatur of the state ; (2) religion, the 
influence of which cannot be left out of 
account in studying the development of 
any secular system of law; (3) adjudica¬ 
tion, whatever theory be accepted as to its 
nature as a source of law; (4) scientific 
discussion ; (5) equity, as particularly 

exemplified in the administrations of law 
by the Roman preetor and the English 
chancellor ; (6) legislation, whether by the 
supreme power of the state or by subordi¬ 
nate authorities exercising a delegated 
function. Holland, Jur. Ch. 5. 

When used in the concrete, the term law 
usually has reference to statutes or expres¬ 
sions of the legislative will. “The laws 
of a state,” observes Mr. Justice Story, 
“ are more usually understood to mean the 
rules and enactments promulgated by the 
legislative authority thereof, or long-estab¬ 
lished local customs having the force of 
laws.” 10 Pet. 16. Hence, he argues, " in the 
ordinary use of language it will hardly be 
contended that the decisions of courts con¬ 
stitute laws.” In the Civil Code of Louisiana 
they are defined to be “ the solemn expres¬ 
sion of the legislative will.” See 145 TJ. S. 
454. 

The constitution of a state is a law of the 
state, within the meaning of the United 
States constitution ; 148 U. S. 137 ; but a 
municipal ordinance is not; 140 U. S. 256. 

But, as has already been said, “ law ” in 
the abstract involves much more. Thus, a 
reference in a statute to “ the cases pro¬ 
vided by law ” includes not only those 
cases provided by former statutes, but also 
those contemplated by the common or un¬ 
written law; 18 N. Y. 115. 

The law of the land, an expression used 
in Magna Charta and adopted in mo9t of the 
earlier constitutions of the original states, 
means, however, something more than the 
legislative will; it requires the due and or¬ 
derly proceeding of justice according to the 
established methods. See 8 Gray 320; 21 
Cent. L. J. 147; Dub Process of Law. 

When the term Law it* used to denote 
enactments of the legislative power, it is 
frequently confined, especially by English 
writers, to permanent rules of civil con¬ 
duct, as distinguished from other acts, suck 
as a divorce act, an appropriation bill, an 
estates act. Report of Eng. Stat. L. Com., 
March, 1850. 

In the United States, the organic law of 
a state is termed the constitution, and the 
term “laws” generally designates statutes 
or legislative enactments, in contradistinc¬ 
tion to the constitution. See Statutes. 

Law, as distinguished from equity, de¬ 
notes the doctrine and procedure of the 
common law of England and America, from 
which equity is a departure. As to where 
separate courts of law and equity are main¬ 
tained, see Equity. 

Law is also used in contradistinction to 


fact. Questions of law are, in general, for 
the decision of the court; while it is for 
the jury to pass upon questions of fact. 
See Jury ; Judicial Power. 

In respect to the ground of the authority 
of law, it is divided as natural law or the 
law of nature or of God, and positive law. 

The classification and arrangement of the 
law is a subject ns to which the lack of sys¬ 
tematic discussion is in striking contrast to 
the measureless volume of treatises upon 
particular legal topics. The extent to which 
the latter overlap each other, and thus add 
to the labor of the patient investigator of any 
given title, has been frequently suggested, 
but there is to bo found in legal literature 
little more than the merest recognition of 
the necessity of a remedy. As to Legal 
Chaos, see 2 Pol. Sci. Quart. 91. 

The familiar analysis based on the ar¬ 
rangement of Blactotone’s Commentaries 
remains after the lapse of more than a cen¬ 
tury without the recognition of asubstitute 
which warrants the omission of its sub¬ 
stance from the place heretofore assigned to 
it in this title, inadequate as it is. 

Like the classification of Blackstone, of 
much suggestive interest, but inadequate 
for modern purposes, is Sir Matthew Hale’s 
Analysis of the Law, a posthumous tract 
frequently bound with tne History of the 
Common Law. 

Thesubjectof classification forms a large 
part of the able work on jurisprudence by 
Professor Holland, but it is there dealt with, 
in sections, and without any attempt to 
present as a whole a comprehensive analy¬ 
sis or classification. The work does furnish 
most valuable material to be used in mak¬ 
ing one. Of value for similar use will be 
found Digby’s Introduction to the History 
of the Law of Real Property, appendix 
to Part I. with tables; papers by O. W. 
Holmes, Jr., 5 Am. L. Rev. 1 ; 7 td. 40 • 
Hammond’s Blackstone, notes on Book I- 
Ch. I., and Introduction to Bandars’ Jus¬ 
tinian. See also an article by Sir Frederick 
Pollock, “ Divisions of Law,” 8 Harv. L. 
Rev. 188, in which he contends that “ it is 
not possible to make any clear-cut division of 
the subject-matter of legal rules.” He dis¬ 
cusses some of the more obvious general 
divisions of the law, but his view as to a 
complete classification is thus expressed : 
“ Ambitious writers have sometimes gone 
to work as if it were possible to reduce the 
whole contents of a legal system to a sort 
of classified catalogue where there would 
be no repetition or cross references, and the 
classification would explain itself. Ambi¬ 
tion on that scale is destined to disappoint¬ 
ment by the nature of things.” The subject 
was brought to the attention of the Ameri¬ 
can Bar Association in 1888 by a letter of 
Professor Henry T. Terry, which is printed 
in the annual report of 1889, p. 327. A com¬ 
mittee was appointed, and made a report in 
1891, which discussed with much ability the 
importance of the subject and the difficulty 
of its practical accomplishment. The conclu¬ 
sion reached was that a classification could 
only be successfully attempted with respect 
to one legal system, and that it must be 
made in harmony with the spirit of the law 
as it grows and in the light of legal history. 
The objects are,first, arrangement to enable 
the mind to comprehend the law as a whole ; 
second, the cataloguing of topics, to the end 
that authorities may be collected under a 
well recognized title of each principal topic 
of the law. The two methocs are not con¬ 
sistent, one being required for the jurist 
and the scholar and the other for the judge 
aud the lawyer. Both, therefore, are need¬ 
ed, but the last is of more general impor¬ 
tance. The committee reported a tentative 
classification under the first head only, leav¬ 
ing the other for a further report, which 
has not yet been made. Rept. Am. Bar 
Assn. (1891) 379--402. In 1896, the subject 
was revived, and a brief report expressed 
the belief that it was possible “ to deter ¬ 
mine more definitely the sphere of each of 
the ordinary topics of the law and deter¬ 
mine where each subject may be looked 
for.” Rept. Am. Bar Assn. (1896) 405. 
Nothing further has been done by the com¬ 
mittee, which has been continued with the 
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promiae of farther attention to the subject. 
Report (1807) 68. 

For more elaborate discussions of the 
aubieot, see, generally, Anetin Loot. Jur. 
outline of the ooune; Amos, Science of 
Jurisprudence; Terry, Anglo-American 
Law, Ch. AVI,; 24 Am. L. Rev. 211, 874, 
1037 ; 35 id . 817, 822. 

Arbitrary law. A law or provision of law 
so far removed from oonsideratkni of ab¬ 
stract justice that it is necessarily founded 
on the mere will of the law-making power, 
bo that it is rather a rule established than a 
principle declared. The principle that an 
infant a hall not be bound oy his contract is 
not arbitrary ; but the rule that the limit 
of infancy shall be twenty-one years, not 
twenty nor twenty-two, is arbitrary. 

The term is also sometimes used to sig¬ 
nify an unreasonable law,—one that is m 
violation of justice. 

Irrevocable laws. All laws which have 
not in their nature or in their language 
some limit or termination provided are, in 
theory, perpetual: but the perpetuity is 
liable to be defeated by subsequent abro¬ 
gation. It has sometimes been attempted 
to secure an absolute perpetuity by an ex¬ 
press provision forbidding any abrogation. 
But it may well be questioned whether one 
generation has power to bind their poster¬ 
ity by an irrevocable law. See this subject 
discussed by Bentham, Works, vol. 2, 402- 
407 ; and see Dwarris, Stat. 479. 

Municipal law is a system of law proper 
to any single state, nation, or community. 
See Municipal Law. 

A penal law is one which inflicts a pen¬ 
alty for its violation. 

Positive law is the system naturally es¬ 
tablished by a community, in distinction 
from natural lew. See Positive Law. 

Private law is a term used to indicate a 
statute which relates to private matters 
which do not concern the public at large. 

A prospective law or statute is one which 
applies only to cases arising after its enact¬ 
ment, and does not affect that which is al¬ 
ready past. 

A public law is one which affects the pub¬ 
lic, either generally or in some classes. 

A retrospective law or statute is one that 
turns backward to alter that which is past 
or to affect men in relation to their conauct 
before its enactment. These are also called 
retroactive laws. In general, whenever a 
retroactive statute would take away vested 
rights or impair the Obligation of contracts, 
it is in so far void, because opposed to the 
constitution of the United States ; 3 Dali. 
391. But laws which only vary the reme¬ 
dies, or merely cure a defect in proceed¬ 
ings otherwise fair, are valid : 10 S. <fe R. 
102, 103 ; 15 id. 72 ; 2 Pet. 880, 627 ; 8 id. 
88 ; 11 id. 420. See Retrospective. 

As used in the 5th amendment to the 
constitution, it embraces all legal and 
equitable rules defining human rights and 
duties, and providing for their enforce¬ 
ment ; not only as between man and man, 
but also between the state and its citizens ; 
30 Pac. Rep. (Utah) 760. 

See Agrarian Laws ; Bankrupt Laws ; 
Brehon Law ; Canon Law ; Civil Law ; 
C.ode ; Colonial Laws ; Commercial 
Law ; Common Law ; Constitutional ; 
Consuetudinary Law; Corn Laws; Crim¬ 
inal Law; Crown Law; Custom; Dictum ; 
Due Process of Law ; Ecclesiastical 
Law ; Edict ; Equity ; Ex Post Facto ; 
Fecial Law ; Feudal Law ; Fiction ; 
Foreign Law ; Forest Law ; G ame Laws ; 
Hindu Law ; International Law : Judge- 
Made Law; Jus; Law Merchant; Law 
op Nature; Lex; Martial Law; Military 
Law ; Mohammedan Law ; Municipal 
Law ; Positive Law ; Precedent ; Re¬ 
ports ; Statutes ; Stare Decisis. 

Of the Cue. The phrase “law of the 
case,” as applied to the effect of previous 
orders on tne later action of the court 
rendering them in the same case, merely 
expresses the practice of courts generally 
to refuse to open what has been decided— 
not a limit to their power. 225 U. S. 436. 

Of Another State. The “law of an¬ 
other State" is a fact to be pleaded and 


provea, and in the absence of pleading and 
proof it will be presumed that the common 
law is in force, and that it is the same as the 
common law prevailing in this jurisdiction 
162 Ky. 833, 173 S. W. 162. 

Of the state. The “laws of the State" 
are such enactments as its Legislature 
promulgates, and as expounded by its courts. 
131 Ky. 561, 115 8. W. 703. 

Of United State*. The expression “law 
of the United States," referred to in clause 
6 of ( 250, Judicial Code, regulating appeals 
from and writs of error to the Court of 
Appeals of the District of Columbia, “em¬ 
braced only I&wb of the United States of 
general operation" and does not therefore 
include “lawB of the United States local in 
their application to the District of Colum¬ 
bia." 

Law is a statement of the circumstances in 
which the public force will be brought to 
bear upon men through the courts. But 
the word commonly is confined to such 
prophecies or threats when addressed to 
persons living within the power of the courts. 
213 U. S. 356. 

See Case Law ; Common Law ; Con¬ 
stitutional Law ; Eugenics Laws ; Juris¬ 
diction UND£n; Local Lav ; Martial 
Law* ; Military Law ; Statute Law ; 
Supreme Law of the Land ; Treaty, As 
a Law. 

LAW AGENTS. In Sootoh Law. 

Solicitors whose qualification*are provided 
for by 36 and 87 Viet. and several acts of 
sederunt. 

A law a^eat has a right to retain his client’s 
paper* (not being part of a process), which have 
come lawfully into nia possession In the course of 
his employment. In security of his business account, 
though incurred before the possession. This is the 
only case In which writs may be beld In pledge as 
things distinct from the property to wnich they 
relate. It give* no active right. The purpose of 
the possession U immaterial, unless there be so ex¬ 
press obligation to surrender the writs when that 
purpose has been accomplished. They are no 
security for payment of cash advances or salary or 
commissions. If the client becomes bankrupt, the 
agent must surrender the documents to the trustee 
or liquidator under reservation of his lien. The 
right gives a preference against J4and sundry—the 
client, his successors, universal and singular, bis 
trustee In bankruptcy, or an Inhibitor, but not as 
against one who has a better title to tho writs than 
the client. A law agent Is subject like a counsel to 
certain unwritten rules of the legal profession. One 
of these Is that in the conduct of a cause he shall 
follow the directions of counsel, with the resulting 
benefit of escaping personal liability. 

The courts are so jealous of the purity of this im- 

§ or taut and powerful class of men that they will 
irect a return of a gift made by a client in excess 
of the sums fixed for professional charges : and will 
demand proof of the utmost independence and free¬ 
dom from undue Influence before allowing a testa¬ 
tor's legacy to his solicitor to pass. Ersk. Erin. pp. 
272, ftil, 370. 

Any person entitled to practise as an 
agent for another in a court of law in Scot¬ 
land. Abbott; M. & W. 

LAW OF ARMS. Ordinances which 
regulated proclamations of war, leagues, 
treaties, etc. Cowel. 

This law was necessary between two 
strange princes of equal power who have no 
other method of determining their contro¬ 
versies, because they have no superior or 
ordinary judge, but are supreme and public 
persons. Jacob ; Treat. Laws 57. 

It is a kind of law among all nations, that 
in case of war, the Prince who conquers gains 
a right of dominion, as well as property over 
the things and persons he nas subdued. 
Jacob; Hale’s Hist. L. 73, 74. 

LAW BORGH. In Old Scotch Law. 

A pledge or surety for appearance. 

LAW-BURROWS. In Scotch Law. 
Security for the peaceful behavior of a 
party; security to keep the peace. This 
process was much resorted to by the gov¬ 
ernment of Charles II. for political pur¬ 
poses. 

The action for contravention of law-burrows Is 
penal. It proceeds on a decree of law-burrows 
(from borgh, a cautioner). The decree la obtained 
In the sheriff’s or justice of the peace court, after 
service of a petition eettlug forth dread of bodily 
harm, and after proof taken—In which parties are 
competent witnesses. Falling caution, the decree 
orders Imprisonment for not more than six months 


or fourteaa dara, according as the case k brought 
before a sheriff or a justice. The oomplahmrdSs 
not require to ailment the defender In prison T? 
gred^oauUo. being.ordered, the deffiS 
be directed, on pain of imprisotuoent, to give ha 
own bond. So that the old rules are aamtfled 
whereby letters of law-burrows (not now Maned) 
did not require the previous citation <rf the tartr 
complained upon, on the ground tM the caution 
which the law required was only for doing what 
waa every man’s duty ; and that before the letter* 
were executed against him the oomulainer bad to 
make oath that be dreaded bodily harm from him. 
Theae proceeding* can only be quashed by soanesv 
slon or by suspension and liberation an proofof 
maUoe and want of probable nnso E nSL Prtn. 

LAW OF THE CASE A doctrine 
which applies to casta in their progress 
towards final decision. When a point of 
law has been decided by an intermediate 
appellate court, that decision is binding on 
the trial court and on the intermediate 
appellate court itself in all subsequent stages 
of the case, until it is carried up to a higher 
court of appeal. If the decision is by a 
court of last resort, it is binding on the lower 
courts on retrial or rehearing*. Their duty 
is to apply that decision to the farts. If the 
case comes before a court of last resort on 
second appeal, it is held in some jurisdictions 
that the court is bound by its own former 
ruling, even though it bo now recognized ns 
erroneous. In other jurisdictions this rule 
is relaxed for the purpose of correcting 
palpable error. This doctrine, like that of 
res judicata (q. v .), applies only to the 
particular case, and the particular facta in 
evidence, and they affect only the parties to 
that case and their privies. Other courts in 
the same jurisdiction, or the same court 
subsequently, may reach different conclu¬ 
sions in other cases, similar in facts but with 
different parties. Nevertheless, tne former 
case cannot be reopened. The parties have 
had their day in court, and must abide by 
the conclusions reached. This doctrine 
(differs from res judicata in that it applies 
to cases in their progress towards final deci¬ 
sion, whereas res judicata applies on! v to final 
judgments, by which ia meant either judg¬ 
ments by courts of last resort, or by courts 
not of last resort when the parties to an 
action have neglected appeal until it is no 
longer allowable. See Res Judicata. Hicks, 
Mat. & Meth. Leg. Res. 83, 84. 

LAW CHARGES. Costs incurred in 
court in the prosecution of a suit, to be paid 
by the party oast. 17 La. 206; 11 Rob. La. 
28. See 8 Mart. La. 282. 

LAW OF CITATIONS. In the Civil 
Law. The most important of the lawB of 
citation were those enacted by Valentinian 
III. a. D. 426, which enacted that the writ- 
ingsof the jurists Papinian, Paulus, Ulpian, 
Gaius, and Modes tin uls, as well as of all 
those who were cited by these writers (the 
limits of classic literature being thus de¬ 
termined), should possess quasi-st&iutory 
force so that their opinions should be bind¬ 
ing on the judge. If the opinions differed 
on the same question, that opinion should 
prevail which was supported t>y the largest 
number of the jurists ; if the numbers were 
equal, Papinian’s opinion should prevail, 
or, if Papinian had expressed no opinion on 
the subject, the judge was to exercise his 
discretion. Valentinian the Third’s law of 
citations marks the completion, for the 
time being, of that development which 
had commenced with the responsa of the 
old pontifices and the jus respondendi of 
Augustus. See Sohm, Inst. Rom. L. 84. 

LAW CLERK. A person serving a 
certain period in the office of a practising 
attorney or solicitor, in order to qualify him¬ 
self to practice as an attorney or solicitor. 
Burrill. See. Articled Clerk. 

LAW COURT OF APPEALS. In 
American Law. An appellate tribunal, 
formerly existing in the state of South 
Carolina, for hearing appeals from the 
courts of law. 

LAW DAT. The day fixed in a mort¬ 
gage or defeasible deed for the payment of 
the debt secured. 24 Ala. N. s. 149: 10 
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Conn. 280; 21 N. X. 845. This do m not 
iwur now until foreclosure, and the use of 
the term is confusing ; 21 N. Y. 848. 

In Old English Law. A leet or sher¬ 
iff’s bourne. Terme* dr la Lew. Law day 
or lago day denoted a day of open court; 
especially the more solemn courts of a 
county or hundred. The court-leet, or view 
of frankpledge. 

LAW OP THE FLAG. See Flag. 

LAW FRENCH. See Language. 

T.AW OF THE’LAND. The general 
law; a law which hears before it oondemns, 
which proceeds upon inquiry, and renders 
judgment only after trial. The meaning 
is that every citizen shall hold his life, 
liberty and property, and immunities under 
the protection of the general rules which 
govern society. 4 Wheat. 518; 49 Fed. 
Rep. 833. See Die Process of Law. 

LAW LATIN. See LanoUaGB. Latin. 

T.AW LIBRARY. a collection of 
books, manuscripts, pamphlets, etc., relat¬ 
ing to legal subjects. Under a bequest of 
“ Law Library and books of antiquity,” 
Dugdale's Monasiicon, Domesday Boot, and 
State Trials were held to pass. 4 L. J. 0. 8. 
Ch. 74. 

T.AW LIST. In English Law. An 

annual publication of a quasi-official char¬ 
acter, comprising various statistics of in¬ 
terest in connection with the legal profes- ; 
sion. The present law list i sprima facie evi¬ 
dence that the persons therein named as 
solicitors or certified conveyancers axe 
such. 23 & 24 Viet. c. 127, 

The contents include, among other in¬ 
formation, the following matters ; A list of 
judges, queen’s counsel, and sergeants-at- 
law ; the judges of the county courts; 
benchere of the inns of court; barristers, in 
alphabetical order; the names of counsel 
practising in the several circuits of England 
and Wades; London attorneys; country 
attorneys ; officers of the courts of chancery 
and common law ; the magistrates and law 
officers of the city of London ; the metro¬ 
politan magistrates and police; recorders, 
etc. Abbott ; M. & W. 

LAW LORDS. In English Law. 

Peers who have held high judicial office, or 
have been distinguished in the legal pro¬ 
fession. Moz. & W. 

LAW OF MARQUE. See Letter of 
Marque and Reprisal,. 

LAW MARTIAL. See Military 
Law. 

LAW MERCHANT. The general 
body of commercial usages in matters rela¬ 
tive to commerce. Blackstone calls it the 
custom of merchants, and ranks it under 
the head of the particular customs of Eng¬ 
land, which go to make up the great body 
of the common law. 1 Bla. Com.75. Since, 
however, its character is not local, nor its 
obligation confined to a particular district, 
it cannot with propriety be considered as a 
custom in the technical sense; 1 Steph. 
Com. 54. It is a system of law which does 
not rest exclusively on the positive institu¬ 
tions and local customs of any particular 
country, but consists of certain principles 
of equity and usages of trade which general 
convenience and a common sense of jus¬ 
tice have established, to regulate the deal¬ 
ings of merchants and mariners in all the 
commercial countries of the civilized world. 
8 Kent 2. 

These usages, being general and exten¬ 
sive, partake of the character of rules and 
principles of law, not of matters of fact, as 
do usages which are local or special. They 
constitute a part of the general law of the 
land, and, being a part of that law, their 
existence cannot be proved by witnesses, 
but the judges are bound to take notice of 
them ex officio ; Winch 24 ; and this appli¬ 
cation is not confined to merchants, but 
extends to all persons concerned in any 


mercantile transaction. See Beawes, Lax 
Mercatoria Rediviva ; Gaines, Lex Meroa- 
toria Americana ; Comyna. Dig. Merchant 
(D); Chi tty, Com. Law ; Pardemus, Droit 
Commercial; Collection dee Lois mari- 
timee anttrieure aw dix-huititme Si&cle, 
par Damn; Cap many, Costumbres Mari- 
timae; II Coneolato del Mare; Us et Cou- 
tumes de la Mer; Piantandla, Della Oiu- 
risprudenxe Maritima Commercials, Anti- 
ca t Modema; Valin, Commentaire eur 
rOrdonnance de la Marine , dumots cTAoUt, 
1681; Boulay-Paty, Droit Comm.; Boucher, 
Instit ufions au Drot'f Maritime ; Parsons, 
Marit. Law ; Smith, Mero. Law. 


LAW OF NATIONS. 

TIONAL LAW. 


See INTERNA’ 


LAW OF NATURE. That law which 
God, the sovereign of the universe, has 
prescribed to all men, not by any formal 
promulgation, but by the internal dictate 
of reason alone- It is discovered by a iust 
consideration of the agreeableness or disa- 
greeablenesB of human actions to the na¬ 
ture of »»fn ; and it comprehends all the 
duties whioh we owe either to the Supreme 
Being, to ourselves, or to our neighbors : as, 
reverence to God, self-defence, temperance, 
honor to our parents, benevolenoe to all, a 
strict adherence to our engagements, grati¬ 
tude, and the like ; Erskine, Pr. Sc. Law 
1. 1. 1. See Ayliffe, Pand. tit. 2, p. 2 ; Ci¬ 
cero, de Leg. lib. 1. 

The divine will, or the dictate of right 
reason, showing the moral deformity or 
moral necessity there is in any act. accord¬ 
ing to its suitableness or unsuitableness to 
a reasonable nature. Sometimes used of the 
Law of human reason, in contradistinction 
to the revealed law, and sometimes of both, 
in contradistinction to positive law. 

They are independent of any artificial 
connections, and differ from mere pre¬ 
sumptions of law in this essential respect, 
that the latter depend on and are a branch 
of the particular system of jurisprudence 
to which they belong; but mere natural 
presumptions are derived wholly by means 
of the common experience of mankind, 
without the aid or control of any particular 
rule of law, but simply from the course of 
nature and the habits of society. These 
presumptions fall within the exclusive 
province of the jury, who are to pass upon 
the facts. 3 Bouv. Inst. n. 3064 ; Green 1. 
Ev., 15th ed. §44. 

The primitive laws of nature may be re¬ 
duced to six, namely: comparative sagaci¬ 
ty, or reason ; self-love ; the attraction of 
tne sexes to each other ; the tenderness of 
parents towards their children ; the relig¬ 
ious sentiment; sociability. 

When man is properly organized, he is 
able to distinguish moral good from moral 
evil; and the study of man proves that man 
is not only an intelligent but a free being, 
and he is, therefore, responsible for liis ac¬ 
tions. The judgment we form of our good 
actions produces happiness ; on the con¬ 
trary, the judgment we form of our bad 
actions produces unhappineas. 

Every animated being is impelled by na¬ 
ture to his own preservation, to defend his 
life and body from injuries, to shun what 
may be hurtful, and to provide all things 
requisite to his existence. Hence the duty 
to watch over his own preservation. Sui¬ 
cide and duelling are, therefore, contrary 
to this law; and a man cannot mutilate 
himself, nor renounce his liberty. 

The attraction of the sexes has been pro¬ 
vided for the preservation of the hum ail 
race ; and this law condemns celibacy. The 
end of manage proves that polygamy and 
polyandry are contrary to the la w of nature. 
Hence it follows that the husband and wife 
have a mutual and exclusive right over each 
other. 

Man from his birth is wholly unable to 
provide for the least of his necessities; but 
the love of his parents supplies for this 
weakness. This is one of the most power¬ 
ful laws of nature. The principal duties 
it imposes on the parents are to bestow on 
the child all the care its weakness requires, 
to provide for its necessary food and cloth¬ 


ing, to instruct It, to provide for He wants, 
and to use ooeroive means for its good, when 
requisite. 

The religious sentiment whioh leads us 
naturally towards the Supreme Being is ono 
of the attributes which belong to humanity 
alone; and its importance gives it the ran It 
of the moral law of nature. From this sen¬ 
timent arise all the sects and different form* 
of worship among men. 

The need which man feels to live in ao- 
oiety is one of the primitive laws of nature 
whenoe flow our duties and rights; aud the 
existence of society depends upon the con¬ 
dition that the rights of all shall be respect* 
ed. On this law are based the assistance, 
succors, and good offices which men owe to 
each other, they being unable to provide 
each every thing for himself. See Jus 
Natukale; International Law. 

LAW ANT) ORDER ASSOCIA¬ 
TIONS. Societies formed for the pre¬ 
servation of the public health and morals 
and the prosecution of those who offend 
against them. 

Knowledge and approval of the members 
of such a league that one of its officers had 
retained counsel to prosecute violations of 
the law, will not render them personally 
liable for his services, if they believed the 
expenses incurred would be paid from a 
fund contributed for that purpose and 
placed at the disposal of the officers ; 133 
N. Y. 89. 

LAW OF 'I' ri ROAD. See Rule of 
the Road; Navigation Rules. 


LAW SOCIETY. 

Law Society. 


Sec Incorporated 


LAW OF THE STAPLE. See Law 

Merchant. 

LAW REPORTS. See Reports. 


LAW SOCIETY. See Incorporated 
Law Society. 

T.A W SPIRITUAL. Ecclesiastical 

law (q. t?.). 

LAW STUDENT. See Privileged 
Communications. 

LAW TERMS. Those periods of the 
year during which the law courts sit in 
nanc or in full court. See Term. 

LAWFUL. Legal. That which is not 
contrary to law. That which is sanctioned 
or permitted by law. That which is in ac¬ 
cordance with law. The terms “ lawful,” 
“unlawful,” and “illegal” are used with 
reference to that which is in its substance 
sanctioned or prohibited by the law. The 
term “ legal ” is occasionally used with ref¬ 
erence to matter of form alone : thus, an 
oral agreement to convey land, though void 
by law, is not properly to be said to be un¬ 
lawful. because there is no violation of law 
in making or in performing such an agree¬ 
ment; but it is said to be not legal, or not in 
lawful form, because the law will not en¬ 
force it, for want of that written evidence 
required in such cases. 

LAWFUL AGE. Majority. This usu¬ 
ally means twenty-one years, but in some of 
the states, for certain purposes, a woman 
attains lawful age at eighteen. 4 Md. Ch. 
228. 

LAWFUL AUTHORITIES. The ex¬ 
pression “ lawful authorities,” used in our 
treaty with Spain, refers to persons who ex¬ 
ercised the power of making grants by au¬ 
thority of the crown. 9 Pet. 711. 

LAWFUL CAUSE. Under a statute 
forbidding a priest to deny the communion 
without lawful cause, that the person was 
an open and notorious evil liver was held 
such a cause. 45L. J. P.C. 1; 1 P. D. 80. 

Whether a coroner’s absence is from any 
lawful or reasonable cause is a question for 
the judge. Such a cause was his taking a 
vacation, even though part of it was spent 
in shooting ; 42 L J. M. O. 41; L. R. 2 (J. C. 
R. 15. 

LAWFUL DISCHARGE. Such a 
discharge in insolvency as exonerates the 


LAWFUL goods 
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debtor from his debts. 12 Wheat. 870. 

LAWFUL GOODS. Whatever is not 
prohibited to be exported by the poeiti ve law 
of the country, even though it be contra¬ 
band of war, for a neutral lias a right to car¬ 
ry such goods at his own risk. 1 Johns. Cas. 
1; 2 id. 77; id. 120. 

LAWFUL HKIR. See Hbtr ; Next 
OF KlK. 

LAWFUL ISSUE. In a devise to A for 
life, and on her death to her lawful issue, 
etc., these words are to be given the same ef¬ 
fect as “ heirs 8Edw. I.; 21 Tex. 804. Un¬ 
der the term lawful issue, bastards cannot 
take a remainder in a life estate to the 
mother ; 10 B. Mon. 188. See Issue. 

LAWFUL MOUTHY. Money which is 
a legal tender in payment of deDta: e. a. 
gold and silver coined at the mint. 2 Salic. 
440; 5 Mod. 7; 3 Ind. a%8; 2 How. 244; 8 id. 
717; 10 Ark. 83. See Hempst. 230. See 
Gold; Money. 

LAWFUL MONEY OP THE UNI- 
TED STATES. Is lawful money of any 
State or territory. See Lawful Money. 

LAWFUL TRADE. A clause in an 
insurance poliey against loss “ in lawful 
trade" was construed to mean during 
employment by the owner in lawful trade ; 
51 L. J. Q. B. 472. 

LAWFULLY BEGOTTEN. In a will 
such a limitation creates an entail. 7 Taunt. 
85; 51L. J.Q. B.472; 9Q.B.D. 468 ; 8App. 
Cas. 393. 

In such expressions as “lawful heirs/' 
“lawful issue/' “heirs lawfully begotten/' 
the words ‘lawful" or “lawfully begotten" 
are mere redundances and do not affect the 
meaning of the words “heir" or “issue.” 
Byrne. 

LAWFULLY POSSESSED. In a 

statute concerning forcible entry and de¬ 
tainer, it is equivalent to peaceably pos¬ 
sessed. 45 Mo. 35. 

LA WING OF DOGS. Mutilating the 
fore-feet of mastiffs, to prevent them from 
running after deer. 8 Bla. Com. 71. See 
Expeditation ; Court op Regard. 

LAWLESS COUB T. An Ancient local 
English court, said to have been held in 
Essex once a year, at cock-crowing, with¬ 
out a light or pen and ink, and conducted in 
a whisper. 

LAWLESS MAN. An outlaw. 

LAWMAN. A man authorized to de¬ 
clare the law. 

Anciently the particular citizen of a Scan¬ 
dinavian community, who acted as a popu¬ 
lar spokesman against the king ana the 
court at public assemblies, etc., and the 
guardian of the law, president both of the 
legislative bench ana of the law courts. 
The president of the supreme court of Ork¬ 
ney and Shetland while the islands re¬ 
mained under Norse rule. Cent. Diet. 

A Danish magistrate in an English town ; 
his office was hereditary. The presiding 
officer in the Supreme Court of Shetland 
and Orkney under the rule of the Norae. 
English. 

LAWND or LOUND. Synonymous 
with frythe(q. u.). 

LAWS OF OLERON. See Code. 

LAWS OF W AR . See Military Law. 

LAWSUIT. An aotion at law, or litiga¬ 
tion. This is, however, only the vernacular 
expression for a case before the courts in 
which there is a controversy between two 
parties. Technically we speak of a suit in 
admiralty or equity, an aotion at law, a 
prosecution in a criminal court, etc. The 
term lawsuit may iuclude an arbitration ; 
7 Cow. 434. 

LAWYER. One skilled in the Law. 

Any person who, for fee or reward, pros¬ 
ecutes or defends causes in courts of record 
or other judicial tribunals of the United 


States, or of any of the states, or whose 
business it is to give legal advice In relation 
to any cause or matter whatever. Act of 
July 13,1866, g 9, Stat. L 121. See Attor¬ 
ney ; Barrister ; PRdoroa ; Solicitor. 

LAY. In English lew. That which 
relates to parsons or things not ecclesiasti¬ 
cal. In the United States, the people are 
not by law divided, as in England, into ec¬ 
clesiastical and lay. The law makes no dis¬ 
tinction between them. The word is also 
used in the sense of opposed to professional. 
Also applied to a share of the profits of a 
fishing or whaling voyage, allotted to the 
officers and seamen, in the nature of wages; 
8 Story 108. 

In Pleading. To state or to allege. The 
place from whence a jury are to be sum¬ 
moned is called the venue, and the allega¬ 
tion in the declaration of the place where 
the jury is to be summoned is, in technical 
language, scud to lay the venue. 3 Steph. 
Com. 574 ; 8 Bouvier, Inst. n. 2830. 

7b lay damages. To state at the con¬ 
clusion of the declaration the amount of 
damages which the plaintiff claims. And. 
Steph, PL § 220. 

LAY CORPORATION. See Corpo¬ 
ration. 

LAY DAYS. In Maritime Law. 

The time allowed to the master of a vessel 
for loading and unloading the same. In the 
absence of any custom to the contrary, Sun¬ 
days are to be computed in the calculation 
of lay days at the port of discharge; 10 M. <ft 
W. 881. See 3 Esp. 121; 8 Kent 203 ; 2 
Steph. Com. 141; 65 Hun 625. See Demur¬ 
rage. 

LAY FEE. A fee held by ordinary feu¬ 
dal tenure, as distinguished from the eccle¬ 
siastical tenure of frankalmoign y by which 
an ecclesiastical corporation held of the 
donor. The tenure of frankalmoign is 
reserved by stat. 12 Car. II., which abol¬ 
ished military tenures. 1 Bla. Com. 101. 

LAY IMPROPRIATOR. Lay rector, 
to whom the greater tithes are reserved, 
the lesser going to the vicar. 1 Burn, Eccl. 
Law 75,76. 

LAY INVESTITURE. See Investi¬ 
ture ; Annulus et Baculus. 

LAY OUT. This term has come to be 
used technically in highway laws as em¬ 
bracing all the series of acts necessary to 
the complete establishment of a highway. 
28 Conn. 363; 121 Mass. 382; 83 Me. 514. 
See 11 Ired. 94. 

LAY PEOPLE. Jurymen. Finch, Law 
381. 

LAYING THE VENUE. See Lay. 

LAYMAN. In Ecclesiastical Law. 
One who is not an ecclesiastic nor a clergy¬ 
man. One who is not a member of the legal 
profession. One who is not a member of 
any profession. 

LAZARET, LAZARETTO. A place, 
selected by public authority, where vessels- 
coming from infected or unhealthy coun¬ 
tries are required to perform quarantine. 
See Health. 

LEA. Pasture. Co. Litt. 4 6. 

LE ROI S’AVISERA, or LA HEINE 
S’AVISERA. The king will consider 
of it. This phrase is used by the English 
monarch when he gives his dissent to an act 
passed by the lords and commons. This 
power was last exercised in the year 1707, 
by Queen Anne ; May, P. L. ch. 18, The 
same formula was used by the king of the 
French for the same purpose. 1 Toullier, n. 
52. See Veto. 

T.~R HOI LE VETTT. The king as¬ 
sents. This is the formula used in England, 
and formerly in France, when the king ap¬ 
proved of a bill passed by the legislature* 

1 Toullier, n. 52. 

LE ROI VEUT EN DELTBERRR. 

Tlie king will deliberate on it. This is the 
formula whioh the king of the French used 
when he intended to vetoan act of the leg¬ 


islative assembly. 1 Toullier, n. 42. 

LEADING A USE. A term applied 
to a deed executed before a fine is levied, 
declaring the use of the fine: t. e. specifying 
to whose use the fine shall enure. If exe¬ 
cuted after the fine, it is said to declare the 
use. 2 Bla. Com. 868. See Deed. 

LEADING CASE. A case decided by 
a court of last resort, which decides some 
particular point in question, and to which 
reference is constantly or frequently made, 
for the purpose of determining the law In 
similar questions. 

Many elements go to the constitution of 
a case as a leading case : among whioh are, 
the priority of the case, the character of the 
court, the amount of consideration given to 
the question, the freedom from collateral 
matters or questions. The term is applied 
to cases as leading either in a particular 
state or at common law. A very conve¬ 
nient means of digesting the law upon any 
subject is found to be the selection of a lead¬ 
ing case upon the subject, and an arrange¬ 
ment of authorities illustrating the ques¬ 
tions decided. See B. & H. Lead, Cr. Cas. 

2 v. ; 8;n. Lead. Cas. ; Sm. L. Cas. Comm. 
L; Hare & W. Sel. Dec. 3 v.; Tudor, Cas. 
R. P. 1 v.; Tudor, L. Cas. Merc. L. 1 v. ; Sedg¬ 
wick, Damages; Bigelow, L. C. Torts; Redf. 
& Bigel. Bills & Notes ; Redfleld, Railw. 
Cas. ; English Ruling Cases ; Lawyers' 
Reports Annotated; Lawson, L. Crim. 
Cas. Simplified ; Lawson, L. Eq. & Const. 
Cas. Simplified; LawBon, L. Law Cas. 
Simplified ; Sharsw. <jfc Budd, L. Cas. R. P. ; 
Brett, L. Cas. Mod. Eq.; Langdell, Sel. 
Cas. Cont. ; Thayer, Cas, Const. L; Shirley, 
L. Cas. Com. L, ; Shirley, L. Cas. Crim. L.; 
Ames, Cas. Bills <fe Notes; Bigelow, Life 
and Acc. Ins. Cas.; Pattee, Cas. Contr.; 
Pattee, Cas. Realty; Pattee, Cas. Personalty 
& Sales; Langdell, Sel. Cas. Sales, and a 
variety of others. 

The French Causes Cilebres correspond 
to tlie English state trials. 

LEADING COUNSEL, That one of 

two or more counsel employed on the same 
side in a cause who has the principal man¬ 
agement of the cause. Sometimes called 
the leader. So called as distinguished 
from the other, who is called the junior 
counsel. 

LEADING QUESTION. In Prao- 

tioe. A question which puts into the 
witness’ mouth the words to be echoed 
back, or plainly suggests the answer which 
the party wishes to get from him. 7 S. & 

R. 171 ; 4 Wond. 247. In that case the ex¬ 
aminer is said to lead him to the answer. 

It is not always easy to determine what is 
or is not a leading question. 

Such questions cannot, in general, be put 
to a witness in his examination in chief ; 

3 Binn. 130; 1 Phill. Ev. 221; 1 Stark. Ev. 

123 ; unless he is a hostile witness ; 43 
Ill. App. 180. But, in an examination 
in chief, questions may be put to lead 
the mind of the witness to the subject of 
inquiry ; aud they are allowed when it 
appears that the witness wishes to conceal 
the troth or to favor the opposite party, or 
where from the nature of the case the mind 
of the witness cannot be directed to the sub¬ 
ject of inquiry without a particular specifi¬ 
cation of such subject ; 1 Campb. 43 ; 1 
Stark. 100 ; 49111. App. 357 ; 53 Mo. App. 383. 
The permitting of such questions is with¬ 
in th« discretion of the trial court; 35 Neb. 

851; 97 Ala. 681; 75 Hun 17 ; 85 Wis. 615; 

91 Ga. 319; 154 U. 8.134; 52 Mo. App. 103. 
Where the answers of a witness have taken 
by surprise the party calling him, the court 
may permit such patty to put leading ques¬ 
tions to the witness ; 154 U. S. 184. 

In cross-examinations, the examiner has 
generally the right toput leading questions; 

1 Stark. Ev. 132; Wliart- Ev. § 501; but 
not perhape when the witness has a bias in 
his favor ; Best, Ev. 805. See Witness. 

As the allowance of leading questions to 
a witness is largely in the discretion of the 
trial judge, the appellate court will reverse 
for such cause only where it appears that 
this discretion has been abusea ; 91 Mich. 

611; 189 Ill. 644. 
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While it cannot be safely said that in do 
cm»e can a court of errors take notice of an 
exception of the trial court in permitting 
lending questions, such conduct must ap¬ 
pear to be a plain cose of the abuse of dis¬ 
cretion : 158 U. S. 271. 

LEAGUE. A measure of length, which 
consists of three geographical miles. The 
jurisdiction of the United States extends 
into the sea a marine league. See Acts of 
Congress of June 5, 1794, 1 Story, Laws 
352; and April 20. 1818. 8 Story, Laws 
1694 ; 1 Wait, State Papers 195. 

A conspiracy to dp an unlawful act. The 
term is but little used. 

An agreement oY treaty between states. 
Leagues between states are of several kinds: 
First, leagues offensive and defensive, by 
which two or more nations agie© not only 
to defend each other, but to carry on war 
against their common enemies. -Second, de¬ 
fensive, but not offensive, obliging each to 
defend the other against any foreign inva¬ 
sion. Third, leagues of simple amity, by 
which one contracts not to invade, injure 
or offend the other: this usually include! 
the liberty of mutual commerce and trade, 
and the safeguard of merchants and traders 
in each other’s domain. Bacon, Abr. Pre- 
rogatiie (D 4). See Confederacy ; Con¬ 
spiracy ; Peace; Truce; War. 

LEAKAGE. The waste which has 
taken place in liquids, by their escaping out 
of the casks or vessels in which they were 
kept. See 107 Mass. 140, 145. 

fey the act of March 2, 1799, s. 59, it is 
provided tliat there be an allowance of two 
per cent, for leakage on the quantity which 
shall appear by the gauge to be contained 
in any cask of liquors subject to duty by 
the gallon, and ten per cent, on all beer, 
ale, and porter in bottles, and five percent, 
on all other liquors in bottles, to be deducted 
from the invoice quantity, in lieu of break¬ 
age : or it shall be lawful to compute the 
duties on the actual quantity, to be ascer¬ 
tained by tale, at the option of the importer, 
to be made at the time of entry. 

Where in a bill of lading a clause is in¬ 
serted exempting the owner of the ship 
from loss caused by “ rust, leakage, or 
breakage,” he will be liable if damage from 
these causes be occasioned by the negli¬ 
gence of himself or his servants in stowing ; 
L. R. 2 A. A E, 375 ; 38 L. J. Adm. 63 ; 37 
L. J. C. P. 3 ; L. R. 3 C. P. 14 ; 52 L. J. Q. B. 
230 ; 10 Q. B. D. 521. The primary and 
natural meaning of the stipulation is that 
the shipowner will not be answerable if the 
thing comprised in the bill of lading shall 
itself rust, leak, or break, and therefore it 
furnishes him no protection against his 
liability to compensate for consequential 
damage happening to that thing by reason 
of some other thing's rusting, leaking, or 
breaking; 4« L. J. C. P. 402 ; 2 C. P. D. 
432. 

LEAL. Loyal; that which belongs to 
tbe law. 

LEAP YEAR. See Bissextile. 
LEARNING. Doctrine. 1 Leon. 77. 

LEASE. A species of contract for the 
possession and profits of lands and tene¬ 
ments either for life or for a certain period 
of time, or during the pleasure of the 
parties. 

A conveyance by way of demise, always 
for a less term than the party conveying 
has in the premises. Tayl. Landl. A Ten. 
§ 16 ; 47 Minn. 189. 

One of its essential properties is, that its 
duration must be for a shorter period than 
the duration of the interest of the lessor in 
the land ; for if he disposes of his entire in¬ 
terest it becomes an assignment, and is not 
a lease. In other words, the granting of a 
lease always supposes that the grantor re¬ 
serves to himself a reversion in the leased 
premises. 

And a distinction is to be noted between 
a lease and a mere agreement for a lease. 
The whole question, however, resolves it¬ 
self into one of construction, and an instru¬ 
ment is to be considered either a lease or an 


agreement for a lease, according to what 
appears to be the intention of the parties ; 
26 Pick. 401 ; 16 Barb. 621; 9 Ad. & E. 
644 ; 81 Me. 56 ; 75 N. C. 104 ; though, gen¬ 
erally, if there are apt words of demise 
followed by possession, the instrument will 
be held a lense ; 8 N. Y. 44 ; 3 C. & P. 441 ; 
102 Mass. 892; 4 Ad. A E. 225 ; otherwise, 
if a fuller lease is to be prepared and exe¬ 
cuted before the demise is to take effect and 
possession to be given; 21 Vt. 172; 24 
Wend. 201 ; 3 Stor. 325; 4 Conn. 238; 75 
III. 44; L. R. 2 Ex. Div. 355; 5 B. A C. 41. 

The party who leases is called the lessor , 
he to whom the lease is made the lessee, and 
the compensation or consideration of the 
lease is the rent. The words lease and de¬ 
mise are frequently used to signify the es¬ 
tate or interest conveyed ; but they prop¬ 
erly apply to the instrument of conveyance. 
When a lessee parts with the estate grai.ted 
to him, reserving any portion thereof, how¬ 
ever small, he makes an underlease ; Tayl. 
L. A T. $ 16 : 5 Den. 454 ; 36 N. Y, 5G9; 12 
Iowa 319 ; 16 Johns. 159. 

The estate created by a lease, when for 
years, is called a term (terminus), because 
its duration is limited and determined,—its 
commencement as well as its termination 
being ascertained by an express agreement 
of the parties. And this phrase signifies 
not only the limitation of time or period 
granted for the occupation of the premises, 
but includes also the estate or interest in 
the land that passes during such period. A 
term, however, is perfected only by the 
entry of the lessee ; for previous to this the 
estate remains in the lessor, the lessee hav¬ 
ing a mere right to enter, which right is 
called an interesse termini; 1 Washb. R. P. 
292, 297 ; 5 Co. 123 b ; Co. Litt. 46 6;1B. 
A Aid. 593. 

Any thing corporeal or incorporeal lying 
in livery or in grant may be the subject- 
matter of a lease ; and therefore not only 
lands and houses, but commons, ways, fish¬ 
eries, franchises, estovers, annuities, rent 
charges, and all other incorporeal heredita¬ 
ments, are included in the common-law 
rule; Shepp. Touchst. 208; 110 Mass. 175; 
24 Mich. 279 ; 33 N. Y. 251 ; 66 Me. 229 ; 17 
C. E. Green 130 ; 27 Conn. 164. Rent can¬ 
not properly be said ever to issue out of 
chattels ; 3 H. A M. 470 ; 35 Barb. 295 ; 15 
Ohio, n. s. 186 ; 5 Rep. 16 ; but goods, chat¬ 
tels, or live stock upon or about real prop¬ 
erty may be leased with it and a rent con¬ 
tracted for, to issue from the whole, upon 
which an action for rent in arrear may be 
maintained as upon such lease; Co. Litt. 
57 a; 31 Pa. 20 ; 24 Wend. 76 ; 9 Paige 310. 

Leases are made either by parol or by 
deed . The former mode embraces all cases 
where the parties agree either orally or by 
a writing not under seal. The technical 
words generally made use of in the written 
instrument are, “ demise, grant , and to 
farm let but no particular form of ex¬ 
pression is required in any case to create an 
immediate demise; 9 Ad. A E. 650 ; 15 
Wend. 379; 111 Mass. 30; 71 III. 317; 7 
BLackf. 403; 12 Me. 135; 6 Watts 362; 1 
Den. 602 ; Will. R. P. 327 ; 83 Ind. 536 ?see 
72 Pa. 286; 66 Mo. 430. An ordinary re¬ 
ceipt expressing the nature and terms of 
the tenancy may be considered a lease ; 111 
Mass. 30 ; 78111. 317. Any permissive hold¬ 
ing is, in fact, sufficient for the purpose, 
and it may be contained in any written 
memorandum by which it appears to have 
been the intention of one of the parties 
voluntarily to dispossess himself of the 
premises for any given period, and of the 
other to assume the poesession for the same 
period ; Tayl. L. Al\ § 20 ; 1 Washb. R. P. 

By the English statute of frauds of 29 
Car. II. c. 3, §§ 1, 2, 3, it is declared that 
“ all leases, estates, or terms of years, or 
any uncertain interest in lands, created by 
livery only, or by parol, and not put in 
writing and signed by the partv, should 
have tne force and effect of leases or 
estates at will only, except leases not ex¬ 
ceeding tbe term of three years, where¬ 
upon the rent reserved during the t*>rin 
shall amount to two third parts of the full 
improved value of the thing demised.’’ 


“And that no lease or estate, either of free¬ 
hold or term of years, should be assigned, 
granted, or surrendered unless in writing.” 
The principles of this statute have been 
adopted, with some modifications, in nearly 
all the states of the Union. 4 Kent 95; 

I Hill, Abr. 130. For a summary of the 
provisions of the statutes in the various 
states, see Browne. Frauds. App.; 1 Stims. 
Am. Stat. L. 4143. 1471; ana for the pro¬ 
visions as to a particular state, reference 
should be made to its statutes. See Stat¬ 
ute of Frauds. 

It has been held that a lease to 
take effect in futuro is not within the 
statute of frauds ; 5 N. Y. 463 ; 01 id. 518; 
52 Mich. 462; contra, 19 III. 570 ; 78 id. 125 ; 
8 Ore. 251; and see note on these author¬ 
ities, 23 Am. L. Reg. N. S. 387. A tenancy 
from year to year is not a lease or a 
exceeding one year within the statute; 
60Wis. 1. 

As to the surrender or assignment of 
parol leases for less than three years, it i9 
said that with the exception of Connecti¬ 
cut, perhaps, Pennsylvania 6tands alone in 
denying the English rule which holds 
such parol assignments invalid : Browne, 
Frauds § 40. See also 16 Am. L. Reg. n. s. 
641, where both the English and Pennsyl¬ 
vania cases are collected. 

A lease signed by an agent who had no 
written authority to do so, and also exe¬ 
cuted by the lessee, was held void within 
the statute of frauds; 2 Cal. 603 ; and such 
a lease cannot be effective as evidence uu- 
til the agency is shown by evidence of 
equal dignity; 19 La. Ann. 158. 

A written agreement is generally suffici¬ 
ent to create a term of years. But in Eng¬ 
land, by statute, ail leases that arc required 
to be in writing must also be under seal; 
8 A 9 Viet, c, 100. See 77 Cal. 286. In 
Massachusetts and Matyland, leases for 
more than seven years must bo by deed. 
3o in Virginia , of those for more than five, 
and in Delaware, Rhode Island, and Ver¬ 
mont . of those for more than one. A let¬ 
ting by parol fora sum certain per month, 
witliout anything being said about a year, 
constitutes a lease from month to month, 
and not a lease from year to year ; 100 Pa. 
200. A lease is valid and binding on the 
lessee, who has Bigned the same and occu¬ 
pied the premises under it, though it is not 
signed by the lessor ; 71 Hun 530. 

All persons seized of lands or tenements 
may grant leases of them, unless they hap¬ 
pen to be under some legal disability : as, 
of unsound mind, immature age, or the 
like; 8 C. A P. 679. See as to infants, 10 
Pet. 65 ; 7 Cow. 179 ; 11 Johns. 539 ; 3 Mod. 
810. Contracts by them are voidable only 
and not void, and may be affirmed or dis¬ 
affirmed by them on attaining their ma¬ 
jority ; 17 Wend. 119 ; 29 Vt. 485 ; 11 Johns. 
539; 0 Conn. 494. As to persons of un¬ 
sound mind, see 3 Camp. 126 ; 51 N.Y. 384 ; 

II Pick. 304 ; 8 C. A P. 679; intoxicated 
persons, 2 Paige 30; 19 Ves. 18; 4 Har- 
ring. 2S5 ; married women, Sm. L. A T. 4-9 ; 
1 Tayl. L. A T. § 101. The execution of a 
lease by an authorized agent of a corpora¬ 
tion is valid and effectual to create a term 
without tlie use of the corporate seal; 43 
N. J. L. 329; 87 Ind. 505. A lease made 
by one railroad corporation to another, 
neither of which is expressly authorized by 
law to enter into the lease, is ultra vires 
and void ; 131 U. S. 371 ; 130 id. 1. See 
Parties ; Contracts. But it is essential 
to the validity of a lease that the lessor 
has, at the time he undertakes to make the 
grant, possession of the premises ; other¬ 
wise, whatever he does will amount to 
nothing more than the assignment of a 
chose i/i action; Cro. Car. 109 ; Sliep. 
Touchst. 269. But possession is always 
presumed to follow the title unless there 
is a clearly marked adverse possession. 

And although a lease may not be suffi¬ 
cient to authorize a lessee to demand 
possession for the want of a possessory title 
in his lessor, it will still operate by way of 
estoppel, and enure to his benefit if the 
lessor afterwards comes into possession of 
the land before the expiration of the lense; 
Bacon,Abr. Leases ( 14); 01N.Y.G; 7M.A 
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G. 701 ; 3 Pick. 52 : 13 How. 82 ; 0 Watts 
CO; 2 Hill N. Y. 554 ; 10 Johns. 110, 201; 

5 Ark. 093. See 8 Wash. 003. 

The power to lease will, of course, de¬ 
pend upon the extent of the lessor’s estate 
in the premises; and if he has but an estate 
for life, his lease can only be coextensive 
therewith ; when for a terra of yeare, its 
commencement as well as its termination 
must be ascertained, for certainty in these 
respects is of the essence of a term of 
years. But although this term may not at 
first appear to be certain, it may be ren¬ 
dered so by reference to some fact or event; 
id certum est quod certum reddi potest. 
Thus, if a lease be made to a man for so 
i mny years as he has in the manor of Dale, 
and he happens to have a term of two 
years in that manor, the lease will he 
good for that period ; Co. Litt. 45 b; 1 M. 

6 W. 533 ; 3 Co. 340 ; 97 Mass. 200 ; 102 id. 
93; 10 R. I. 355. 

Lord Coke states that, originally, express 
terms could not endure beyond an ordinary 
generation of forty years, lest men might 
be disinherited ; but the doctrine had be¬ 
come antiquated even in his day, and at 
the present time there is no limitation to a 
term of years except in the state of New 
York, where land cannot be leased for agri¬ 
cultural purposes for a longer period than 
twelve years ; see Co. Litt 45 6, 40 a ; 18 
Ohio 334; 1 Washb. R. P. 310; 41 N. Y. 
430 ; 03 N. Y. 524. 

In all leases of uncertain duration, or if 
no time has been agreed upon for the con¬ 
tinuation of the term, or if after the expira¬ 
tion of a term the tenant continues to hold 
over, without any effort on the part of the 
landlord to remove him, the tenancy is »t 
the will of either party. And it remains 
at will until after the payment and receipt 
of rent on account of a new tenancy, or 
until the parties concur in some other act 
which recognizes the existence of a tenan¬ 
cy, from which event it becomes a tenancy 
from year to year, invested with the qual¬ 
ities and incidents of the original tenancy. 
After this, neither party has a right to ter¬ 
minate it before the expiration of the cur¬ 
rent year upon which they have entered, 
nor then without having first given due 
notice to the other partv of his intention to 
do so. See 120 Pa. 390; 85 Ky. 260; 63 
Mich. 141. The length of this notice is 
regulated bv the statutes of the different 
states ; 11 Wend. 610; 4 Ired. 294 ; 3 Zabr. 
111. Where a person enters in possession 
under a verbal lease for one month and con¬ 
tinues in possession thereafter, paying rent 
monthly, in contemplation of law a new 
letting commences with each monthly 
term ; 37 Ill. App. 160. See Landlord and 
Tenant. 

When leases provide for the renewal of 
the term, such renewal is a mere continu¬ 
ance of the old term, for the preservation 
and protection of rights acquired therein ; 
49 N. J. Eq. 019. See 01 Hun 521. A lease 
for a term exceeding the period prescribed 
by the statute against perpetuities is not 
void on that account, as it does not suspend 
the power of alienation ; 81 Hun 566. 

The formal parts of a lease by deed are : 
first , the date , which will fix the time for its 
commencement, unless some other period 
is specified in the instrument itself for that 
purpose ; but if there is no date, or an im¬ 
possible one, the time will be considered as 
having commenced from the delivery of 
the deed; 2 Johns. 230 ; 4 B. A C. 908 ; 17 
Wend. 103; 12 N. H. 52. Second, the names 
of the parties, with respect to which the 
law knows but one Christian name : and 
therefore the middle letter of the name of 
either party is immaterial, and a person may 
always show he is as well known by one 
name as another ; 14 Pet. 822 ; 30 Ill. 802 ; 
55 N. Y. 380. The entire omission of the 
lessee's name from a lease will render the 
instrument simply void ; 8 Md. 118; 24 
N. Y. 336; 0 Allen 305; 19 Iowa 290 ; 2 
Wall. 24. See 25 Hun 136 ; 116 Mass. 155; 
33 Ind. 94 ; 40 Conn. 522. Third , recitals of 
title or other circumstances of the case. 
Fourth, some consideration must appear, 
although it need not be what is technically 
called rent , or a periodical render of com¬ 


pensation for the use of the premises : but 
it may be a sum in gross, or the natural 
affection which one party has for the other. 
It may also consist of grain, animals, or the 
personal services of the lessee; 3 Hill N. Y. 
345 ; 1 Spears 408; Tayl. L. & T. § 152; 29 
Barb. 171: or a promise to pay r^nt; 107111. 
33; and when the lease does not stipulate for 
the cessation of rent upon the destruction 
of a building by fire, or that the lessor shall 
repair, a tenant is not relieved from the 
payment of rent by a partial destruction of 
the building; 85 Ala. 99. See Landlord 
and Tenant. Fifth, the operative words 
of the lease are usually “ demise , grant , 
lease , and to farm let; 4 50 PL Y. 414 ; 53 
N. H. 513; 27 Md. 173. Sixth , the descrip¬ 
tion of the premises need not specify all the 
particulars of the subject-matter or the de¬ 
mise, for the accessories will follow the 
principal thing named : thus, the garden is 

arcel of a dwelling-house , and the general 

escriptionof a fawn includes all the houses 
and lands appertaining to the farm; 9 Conn. 
374 ; 11 C. E. Green 82; 4 Rawle 830 ; 9 Cow. 
747; 72 Mich. 438; 41 I . H. 337; and & 
building includes the land on which it 
stands; 37 Minn. 4. But whether certain 
premises are parcel of the demise or not is 
always matter of evidence ; 14 Barb. 434 ; 

2 B. & C. 870; 14 B. Mon. 8. Seventh, the 
rights and liabilities of the respective par¬ 
ties are regulated by law in the absence of 
any particular agreement in respect there¬ 
to; but express covenants are usually in¬ 
serted in a lease, for the purpoee of limiting 
or otherwise defining their rights and duties 
in relation to repairs, taxes, insurance re¬ 
newals, residence on the premises, modes of 
cultivation, fixtures, ana the like. Certain 
covenants are also implied in law from the 
use of certain technical terms in leases. 
The intention of the parties to a lease must 
be gathered from the instrument taken as 
a wnole; 83 Va. 819. 

In every well-drawn lease, provision is 
made for a forfeiture of the term in case 
the tenant refuses to pay rent, commits 
waste, or is guilty of a breach of the cove¬ 
nant to repair, insure, reside upon the prem¬ 
ises, or the like. This clause enables the 
lessor or his assigns to re-enter in any such 
event upon the demised premises ana eject 
the tenant, leaving both parties in the same 
condition as if the lease were a nullity ; but 
in the absence of a proviso for re-entry the 
lessor would possess no such power, the 
mere breach ot a covenant enabling him to 
sue for damages only ; 3 Wils. 127; 2 Cow. 
591 ; 2 Overton 233 ; 1 Dutch. 285 ; 15 Cal. 
233. The forfeiture will generally be en¬ 
forced by the courts, except where the 
landlord’s damages are a mere matter of 
computation ana can be readily compen¬ 
sated by money; 7 Johns. 285; 4 Munf. 882; 

3 Price 200 ; 44 Vt. 285; fi Hare 683 ; 5 R.I. 
144; 60 Pa. 131; 20 Vt. 415 ; 81 Conn. 468; 
40 N. H. 434. One condition essential to 
the forfeiture of a lease by the lessor is a 
demand of the rent; 140 IL S. 25; 35 Neb. 
760. But in case of a forfeiture for the 
non-payment of rent, the proviso is allowed 
to operate simply as a security for reDt, 
and the tenant will be relieved from its 
effects at any time by paying the landlord 
or bringing into court the amount of all 
arrears of rent, with interest and costs. 
The right to terminate the lease for the 
non-payment of rent will not give the lessee 
any right to avoid the lease or his liability 
for agreed rent; 150 U. S. 605; 11 Tex. Civ. 
App. 701. 

Where under a provision in a lease that 
if the lessee keeps all its conditions he may 
purchase the land, the acceptance of the 
landlord of the rent after it is due, without 
objection, waives a breach of the condition 
as to the time of its payment; SOAtl. Rep. 
(Vt.) 680. 

A lease may be surrendered by any agree¬ 
ment between the parties that the term 
shall be terminated, which is irrevocably 
acted upon by both; 84 Neb. 455 ; but a 
mere agreement, unless accompanied by 
the act, is inoperative ; 41 Ill. App. 228. 

A lease may also be terminated before the 
prescribed period if the premises are re¬ 
quired to be taken for public uses or im¬ 


provements, or the subject-matter of demise 
wholly perishes or is turned into a house 
of ill-fame ; 29 Barb. 110 ; 119 Mass. 28 ; 46 
N. Y. 297 ; 38 Mo. 143 ; 58 Pa. 271 ; 118 Mass. 
125 ; 38 Cal. 259 ; 5 Ohio 303. A lessor who 
knows that the premises are to be used for 
gambling cannot recover rent; 62 Ill. App. 
134. The same result will follow When the 
tenant purchases the fee, or the fee de¬ 
scends to him as heir at law ; for in either 
case the lease is merged in the inheritance; 
since there would be a manifest inconsist¬ 
ency in allowing the same person to hold 
two distinct estates immediately expectant 
on each other, while one of them includes 
the time of both, thus uniting the two op- 

r )site characters of landlord and tenant; 

C. <5k P. 347 ; 23 III. 19; 0 Johns, Ch. 417 ; 
13 Pa. 10; Tayl. L. & T. £ 502. A lease of 
land is not terminated by the death ot the 
lessee, but an action will lie against his ad- 
mistrator for rent during the remainder of 
the term; 68 Miss. 664. 

A provision in a lease that the lessee may 
buy the land “ at the option of the parties " 
means that the lessee may buy at nis own 
option ; 30 Atl. Rep. (Vt.) 080. 

The general rule that a deed cannot be 
varied by parol applies to leases, and it has 
been enforced with respect to their date ; 
8 Scott, N. R. 48 ; the amount of the rent; 
1 Man. & Gr. 599 ; the contemporaneous 
grant of rights and privileges inconsistent 
with the terms of the lease; 19 Cal. 354; 
17 La. Ann. 153 ; time of payment of rent: 
7 Blackf. 303; that the lessee agreed to 

{ >ay taxes; 0 Ves. Jr. 334, n.; or that the 
ossor, at the time of the lease, agreed to 
repair; 2 E. D. Sin. 248; though a subse¬ 
quent agreement for a consideration may 
be proved; 5 Sandf. 542 ; 67 N. W, Rep. 
(Minn.) 1026; but an allegation that the 
lessee was induced to occupy the premises 
by the lessor's promise to put in fixtures, 
made after the execution of the lease, does 
not show such consideration; 32 S. W. 
Rep. (Tex.) 420. See as to this rule, gener¬ 
ally, and the exceptions to it, Parol Evi¬ 
dence ; Contract ; Deed. It was held that 
the question whether there had been a 
modification, as between lessor and lessee, 
was for the jury unless it was admitted by 
the pleadings; 67 Mo. App. 454. 

An assignment of a lease does not be¬ 
come complete and valid until there is con¬ 
sent by the proposed assignee; 7 Mont. 320. 

An agreement not to assign without the 
written consent of the lessor does not bind 
the lessee where he signs the lease, and at 
the request of the lessor assigns it to a 
third person, to whom it is never, in fact, 
delivered; 114 Cal. 511. 

There is no implied warranty on the part 
of a landlord that a building is adapted 
for the purposes for which it is leased ; 
70 Tex. 727; 132 N. Y. 306; 150 Mass. 
848. 

A corporation authorized to hold real 
estate may lease its real estate, to be used 
in a business different to that which the 
corporation is authorized to cany on ; 0 A. 

& E. Corp. Cas. N. 3. (Mass.) 247. A cor¬ 
poration may lease a portion of its real 
estate to its directors subject to ratification 
by the stockholders; id. See also 122 N. Y. 
91; 49 Minn. 488. As to the nature of the 
interest and liability for rent under gas and 
oil leases, see Gas ; Oil. See, generally, 
Landlord and Tenant. 

Lease of railroad. A lease by a rail¬ 
road company of all its road, rolling Btock, 
and franchises, for which no authority is 
given in its oliarter, is ultra ttires and void ; 
101U. S. 71, the leading case. The decision 
is based upon the ground that such a com¬ 
pany exercises its functions in a large 
measure for the public pood, and that it is 
forbidden by public policy to disable itself 
to perform its duties to the ptiblic without 
the oonsentof the state ; id. The ordinary 
clause in a oliarter authorizing the com¬ 
pany to contract with other transportation 
oomponies for the mutual transfer of goods 
and passengers over each other’s roads 
does not authorize a lease of the road and 
its franchises; id. Unless specially author¬ 
ized by its charter or some legislative action, 
a railroad company cannot, by lease or 
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other contract, turn over to another com- 
nanv for a long period of time its road and 
appurtenances or the use of its franchisee 
ana the exercise of its powers, nor can any 
other railroad company make a contract 
to run and operate such road, property, and 
franchises. Such a contract is not among 
the oniinnrv powers of a railroad company ; 
11$ U. S. 290. See also 190 trf. 1 ; 88 Ala. 
572 ; 115 Mass. 347; 24 Neb. 148; 24 N. J. 
Eg. 455; 63 Me. 68; 98 N. V 809; 68 
Tex. 49. If it were otherwise, a railroad 
company, by leasing its road to irrespon¬ 
sible persons, might enjoy all the benefits 
conferred by its oharter and practically 
leave the public generally, as well as indi¬ 
viduals, without aoy of the protection 
which the obligations imposed by its char¬ 
ter. as well as the general law of the state, 
were designed to afford ; 28 S. C. 401. The 
authority to the lessee company to make 
such lease is not authority to the lessor 
company for that purpose ; 130 U. S. 1. 
Where a railroad company of New Jersey 
leased its franchisee and roads to a railway 
corporation of another state, the lease being 
not only not authorized.but expressly forbid¬ 
den by law, and its effect being to combine 
coal producers and carriers of anthracite 
coal, it was held to be an excess of corporate 
power which tended to monopoly and the 
public injury; 51 Am. & Eng. R. Cas. 1 ; 
2-4 Atl. Rep. (N. J.) 964; and the lessor road 
i 9 subject to forfeiture; 33 Am. & Eng. R. 
Cas. 388. 

A valid lease will not release the lessor 


from the obligation to discharge its charter 
obligations, unless the law authorizing it 
contains a provision to this effect; 63 Me. 
68; 23 Am. & Eng. R. Cas. 50. 

Power under the Law to mortgage or sell 
property, or lease it for a term, does not 
extend to the franchises of a corporation, 
including the right of way and other prop¬ 
erty essential to such franchises ; 1 Tex, 
App. 169. 

A corporation of one state lawfully leas¬ 
ing a railroad in another state is, as to it, 
subject to local legislation to the extent to 
which the lessee would have been subject 
had there been no lease; 116 U. 8. 847. 
The laws of a state granting to a railroad 
company authority to lease its roads do not 
authorize a lease of a part of it which runs 
in the Indian oountry, without the consent 
of the United States expressly given; 40 
Fed. Rep. 380. 

A lease is not necessarily void because it 
extends beyond the time of the lessor's cor¬ 
porate existence, it may be valid for the 
period of the oompanys corporate exist¬ 
ence ; 19 Abb. N. C. 193. The fact that the 
majority of the directors of a lessor com¬ 
pany are personally interested in the lessee 
company will not make the lease void, but 
merely voidable at the election of the lessor, 
or at the suit of stockholders brought with¬ 
in a reasonable time ; 43 Fed. Rdp. 483. 

Where the rental was reduced oy direct¬ 
ors who were substantially the same in 
both companies, it was held that this action 


to the satisfaction of its debts; 184 U. 8. 
876; where a company whioh was in debt 
had transferred its entire property by lease 
so as to prevent the application of it to the 
satisfaction of its debts, equity may decree 
the payment hy the lessee or a judgment 
debt of the lessor; 118 U. 8. 116; 118 id. 


376 ; 26 Fed. Rep. 820. 

A lease requires the consent of a major¬ 
ity of the stockholders, which must be ex¬ 
pressed at a stockholders’ meeting ; 12 Fed. 
Rep. 518 ; 87 id. 807 ; 188 Mass, 122 ; 14 Abb. 
N. C. 103 ; 15 Atn. A Eng. R. Cas. 1 ; so also 
does a modification of alease ; id.; and the 
aotion of a majority of the stockholders in 
favor of a lease will not be upheld where it 
appears that the interests or the minority 
willbe seriously prejudiced by it; 41 N. J. 
Eq. 1, But it has been held that if power 
to lease its railroad is conferred upon a cor¬ 
poration by its oharter or by statute, the 
board of directors may execute a lease 
thereof ; 39 Am. A Eng. R. Cas. 199. Where 
one company owns substantially all the 
stock ana bonds of another, a lease of the 
latter's line is not void for want of consid¬ 
eration ; 51 Am. A Eng. R. Cas. 192; 51 
Fed. Rep. 809. The mere fact that the same 
persons were directors of both corporations 
is not of itself euffioient to avoid the lease 
at the instance of stockholders against the 
will of the corporation. The fact alone 
might entitle either corporation to avoid the 
lease, but does not give the right to a stock¬ 
holder ; 12 Hun 460. The lease of a rail¬ 
road does not dissolve the corp 0 ™^ 00 , and 
it remains liable for debts incurred prior to 
the lease; 1 Fed. Rep. 700. A lessee as- 
cnmoa all iKa HiifiMnr lAfumr in relation 


to the property as well as its rights and 
privileges, out this would not include the 
payment of the debts of lessor ; 181 U. S. 
871 ; 35 Fed. Rep. 444. 

Where a lease of a railroad provided for 
the payment of the net earnings to mort¬ 
gage bondholders who were creditors of the 
lessor, the agreement between the lessor 
and lessee, having been assented to by the 
bondholders, operated as an irrevocable as¬ 
signment to them of the net earnings ; 78 
Fed. Rep. 690. 

Without a law authorizing it, railroads 
cannot guarantee the performance of a 
lease of a road entered into by two other 
roads, the leased road being outside of the 
states creating the guaranteeing roads, and 
not connecting with their lines ; 24 Am, A 
Eng. R. Cas. 58 ; 118 U. S, 290. 

Where, under a void lease, the property 
had been used for a time, the railroad com¬ 
pany may recover compensation for the 
use of its property ; 2 Fed. Rep. 117 ; 118 
TT. 8. 290; see 189 U. 8. 24; but a lessee, 
who had received nothing, but had been 
paying out money under a void contract, 
cannot be compelled to pay more money 
under the same contract; 118 U. S. 290 ; 
but relief in such case must be based on 
the invalidity of the contract, and not in 
aid of its enforcement; 118 U. S. 290. The 
leasee of a railroad under a lease which all 


was voidable at the election of either com¬ 
pany, so far as the power of the directors 
was concerned, but that as their act had 
been approved by the stockholders, it was 
valid ; 11 N. Y. 8. R. 732. But where the 
rental was reduced on account of the finan¬ 
cial embarrassment of the lessee, it was 
held within the power of the board of di¬ 
rectors; 39 Am. A Eng. R. Cas. 199. 

A leasee is not estopped to deny the valid¬ 
ity of a lease by the fact that he has paid 
rental under it*for three years; 145 uTs. 
52 ; but see 98 N. Y. 609 ; but a stockholder 
who has waited nineteen years cannot then 
object; 33 Fed. Rep. 440. 

Two railroads contracted that one should 
operate the other for a term of yeans, the 
operating road to receive 65 per cent, of the 
gross earnings of the line so operated, and 
out of the remaining 85 per cent, pay in¬ 
terest on the road’s bonds, and pay the resi¬ 
due to the company owning the road ; this 
was held not to be a lease; 7 Am. A Eng. 
R. Cas. 240; 102 Ill. 492. 

A corporation in debt cannot transfer Its 
entire property hy lease so as to prevent tha 
application or the property at its full value 


parties admit to be illegal, cannot be com- 
lied hy mandamus to operate the road ; 
Fed. Rep. 638. 

Where a railroad lease for ninety-nine 
yeare contained covenants for monthly in¬ 
stalments of rent to keep the road in repair, 
etc., a bill which shows failure to pay rent, 
depreciation of the road, and a combination 
between the guarantors of the lease and 
the lesseeto divert the earnings of the road 
to the benefit of the guarantors, presents a 
case of equitable jurisdiction when it prays 
for the specific performance of the obliga¬ 
tions of the lease. A suit at law on each 
instalment of rent is not an adequate rem¬ 
edy ; 118 U. S. 290. 

A lease does not vest in the lessee the 
right of eminent domain as to the lessor 
company ; 109 Mass. 103 ; 14 Neb. 889; 117 

m. «rrr 

A receiver does not become liable upon 
the covenants of a lease because of his po¬ 
sition of receiver, but only by virtue of an 
election to adopt the lease, if he sees fit to 
make such election ; and even if the lessee 
is solvent, the lessor cannot force upon t.h*» 
receiver the adoption of the lease ; 77 Fed. 


Rep. 700. It is well settled that a receiver 
may take and retain possession of leasehold 
Interests for such period as will enable him 
to elect intelligently whether it is best to 
adopt the lease or return the property ; 74 
Fed. Rep. 91; 143 U. 8. 881 ; 145 id. 82; 
150 id. 287; 58 Fed. Rep. 257, 268; and he is 
not required to pay rental for a depot prop¬ 
erty as stipulated by the railway company, 
and is liable only for a reasonable rectal jf 
he occupies theproperty ; 74 Fed. Rep. 88; 
145 U. S. 82. lie takes possession of lease¬ 
hold property and holds for the court; id. 
The appointment of a receiver is not an 
eviotion of a lessee ; 8 Biss. 456. 

As to the relative liability of the lessor 
and lessee for injuries committed in the 
operation of the rood, the following rules 
llave baen laid down in a recent work 
on the law of railroads : 1. The lessee is 
liable for all injuries resulting from the 
negligent operation of the road. 2. Where 
the lease is void the liability of the lessor 
continues. 8. Where the lease is valid, 
some authorities hold that the lessor Is 
relieved from liability for injuries resulting 
from the negligent operation of the road ; 
86 Va. 029; 14 Ore. 486 ; 63 Tex. 549 ; 14 
8. W. Rep. (Ky.) 846. But the last rule ad¬ 
mits of serious question, unless the lease 
contains a specific provision for the lessor’s 
exemption from liability ; 70 Ga. 404 ; 119 
UL 68 ; 26 Neb. 159 ; 145 Mass. 64. Some of 
the cases hold that the lessor cannot be re¬ 
lieved from liability unless there is express 
authority in the statute ; 57 Fed. Rep. 165 ; 
21 Am. A Eng. R. Cas. 226 ; 25 id. 497 ; 119 
Ill. 68 ; 26 Neb. 159. See also Wood, Rail¬ 
roads 2054. In 80 Me. 62, the rule was thus 
laid down: '* An unauthorized lease with¬ 
out any exemption clause absolves the 
lessor from the torts of the lessee resulting 
from negligence in the general manage¬ 
ment of the leased road over which tne 
lessor could have no control. But for an 
injury resulting from the negligent omis¬ 
sion of some duty owing to the public, such 
as the proper construction of its rpad, sta¬ 
tion-houses, etc., the charter company can¬ 
not, in the absence of statutory exemption, 
discharge itself of legal responsibility,” and 
a covenant in the lease to save the lessor 
harmless does not affect the case. The 
lessee i9 liable whether the lease is valid or 
invalid; 49 Am. A Eng. R. Cas. 603. But it 
has been held that though the lease is void, a 
servant of the lessee company cannot re¬ 
cover against the lessor company for in¬ 
juries sustained in tha operation of the 
road ; 72 Fed. Rep. 745 ; 80 N. Y. 27; 73 
Tex. 875 ; 88 Tenn. 810. While the lessor 
may be liable to a party injured by the 
negligence of its lessee’s servants, the lessee 
is also liable; 35 Am. A Eng. R. Cos. 
440. 

In some states statutes provide for the 
joint and several liability of both lessor 
and lessee ; 43 Ind. 354 ; 36 la. 827 ; 46 Me. 
95 ; 145 Mass. 64 : 27 Mo. App. 894. 

See Patterson, Railw. Acc. Law § 1801, 
whioh lays down the rule that where the 

lease is valid, the lessor in not liable for the 
lessee’s torts in the operation of the road. 
8ee Reversionary Lease ; Sub-lease. 

LEA B E AND RELEASE. A species 
of conveyance much used in England, con¬ 
sisting theoretically of two instruments, 
but which are practically united in the same 
instrument. 

It was invented by 8ergeant Moore, soon 
after the enactment of the statute of uses. 
It is thus contrived : a Lease, or rather bar¬ 
gain and sale upon some pecuniary consid¬ 
eration for one year, is made by the tenant 
of the freehold to the leasee or bargainee. 
This, without any enrolment, makes the 
bargainor stand seised to the use of the 
bargainee, and vests in the bargainee the 
use of the term for one year, ana then the 
statute immediately annexes the possession. 
Being thus in possesion, he is capable of 
receiving a release of the freehold and re¬ 
version, which must be made to the tenant 
In possession, and accordingly the next day 
a release is granted to him. 

The lease and release, when used as a 
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conveyance of the fee, have the joint opera¬ 
tion of a single conveyance; 2 Bla. Com. 
839 ; 4 Kent 462; Co. Litt. 207 ; Cruise, Dig. | 
tit. 82, c. 11. 

LEASEHOLD. The estate held by 
virtue of a lease. In practice the word is 
generally applied to an estate for a Axed 
term of years. A lease of chattels is not a 
leasehold interest; 48 L. J. Ex. 35. 

LEASING - MAXING. In Scotch 
Law. Verbal sedition, viz.: slanderous 
and untrue speeches to the disdain, re¬ 
proach, and contempt of his majesty, his 
council and proceedings, etc. Bell, Diet.; 
Erskine, Inst. 4. 4. 29. 

LEAVE. See Ticket of Llave. 

LEAVE OP COURT. Permission 
granted by the court to do something 
which, without Buch permission, would not 
be allowable. 

The statute of 4 Anne, o. 10, 8. 4. provides 
that it shall be lawful for any defendant or 
tenant in any action or suit, or for any 
plaintiff in replevin, in any court of rec¬ 
ord, with leave of the court , to plead as 
many several matters thereto as he shall 
thinx necessary for his defence. The prin¬ 
ciples of this statute have been adopted by 
most of the states of the Union. 

When the defendant, in pursuance of 
this statute, pleads more than one plea in 
bar to one ana the same demand or thing, 
all of the pleas except the first should pur- 

g >rt to be pleaded with leave of the court. 

ut the omission is not error nor cause of 
demurrer; Lawe9, PI. 132 ; 2 Chitty, PI. 
4?1 ; And. Steph. PI. 167 ; Storv, fiq. PI. 
72, 76; Gould, PI. c. 8, § 21 ; Steph. Pl. 
272 ; 3 N. H. 523. 

Asking leave of court to do Any act is an 
implied admission of jurisdiction of the 
court* and in those cases in which the ob¬ 
jection to the jurisdiction must be taken, 
if at all, by plea to the jurisdiction, and it 
can be taken in no other way, the court, by 
such asking leave, becomes fully vested 
with the jurisdiction. Bacon, Abr. Abate¬ 
ment (A); Bacon, Abr. Pleas , etc. (E 2); 
Lawes, PI. 91 ; 6 Pick. 391. But such 
admission cannot aid the jurisdiction ex¬ 
cept in such cases! 

LEAVE TO DEFEND. The bills of 
exchange act 1855 (18 A 19 Viet. c. 07) 
allowed actions on bills and notes com¬ 
menced within six months after being due 
to be by writ of summons in a form pro¬ 
vided by the act, and unless the defendant 
should within twelve days obtain leave to 
appear and defend the action, allowed the 
plaintiff to sign judgment on proof of serv¬ 
ice. This procedure was retained by the 
judicature act, but abolished in 1880. It 
is now provided that in all actions where 
the plaintiff seeks merely to recovers debt 
or liquidated detnand m money or pos¬ 
session where a tenancy has expired or 
been determined by notice to quit, the writ 
of summons may be specially indorsed with 
the particulars of the amount sought to be 
recovered after giving credit for any pay¬ 
ment or set-off; in which case, if the 
defendant fail to appear, judgment may be 
signed for the amount claimed; and it is 
further provided that where the defendant 
appears on a writ of summons especially 
indorsed, the plaintiff may, on affidavit 
verifying the cause of action and swearing 
that in his belief there is no defence to the 
action, call on the defendant to show cause 
before the court or a judge why the plain¬ 
tiff should not be at liberty to sign final 
judgment for the amount so indorsed, to¬ 
gether with interest, if any, and costs ; and 
the court or judge may, unless the defend¬ 
ant, by affidavit or otherwise, satisfy the 
court or judge that he has a good defence 
on the merits or disclose sufficient facts to 
entitle him to be permitted to defend the 
action, make an order empowering the 
plaintiff to sign judgment accordingly, 
whart. Lex. 

LEAVE AND LICENSE. A defence 
to an action of trespass setting up the con¬ 


sent of the plaintiff to the trespass com¬ 
plained of. . Whart Lex. 


LECCATOR. A debauched person. 
Cowel. 

LECTOR DE LETRA ANTIQUA. 
In Spanish Law. The person duly au¬ 
thorized by the government to read and 
decipher ancient documents and titles, in 
order to entitle them to legal effect in 
courts of justice. 

LECTORES. A term sometimes ap¬ 
plied to notaries in the middle ages. So. 
Air. L. Diet. 

LEUTJ1LN UM. A pulpit. Mon. Ang. 
iii. p. 243. 

LECTURER. An instructor ; a reader 
of letters who has the copyright in them if 
he be an author by 5 A 0 Wm. IV. c. 05. 
See Copyright. 

A clergyman who assists rectors in preach¬ 
ing. 7 & 8 Viet. o. 59; 18 A 19 Viot c. 127. 
Whart. Lex. 

Assistants appointed to the rectors of 
churches. They are chosen by the vestry 
or chief inhabitants. Within the meaning 
of the term a readership is not an eccle¬ 
siastical preferment; 4 D. & R. 720; 3 
B. AC. 49; nor is it included under 
the definition of benefice given by 1 A 2 
Viet. c. 100. The power of the bishop over 
the lecturer is limited to the right to judge 
of his qualification and fitness for the 
office ; he may not determine his right to a 
particular lectureship ; 13 East 419 ; 3 Salk. 
87. In the absence of a custom to employ 
a lecturer, and where the lectureship is to 
be supported, by voluntary contributions, 
and where the rector has refused his con¬ 
sent to the person applying for the lecture¬ 
ship, the ordinary is the proper judge as to 
whether or not a lecturer should oe ad¬ 
mitted ; 1 Wils. 11 ; 1 Term 331 ; 4 id. 125. 
In the language of Lord Mansfield, “No 
person can use the pulpit of another unless 
he consents. But if there has been an 
immemorial usage, the law supposes a good 
foundation for it; and if the lectureship be 
endowed, that furnishes a strong argument 
to support the custom.” 1 Term 381. 

The court will not grant a mandamus to 
compel a bishop to grant a licence to a 
clergyman to preach as lecturer to a parish ; 
1 Wils. 11; 2 Str. 1192. Trustees of a 
lecture to be preached at a convenient hour 
may appoint any hour theyplease and vary 
their appointment; 1 W. Bia. 210. As to 
the right of and qualification for voting in 
the nomination of a lecturer, the usage of 
the parish is, if consistent with the deed of 
trust, a safe criterion ; 1 Ves. 48; 14 td. 7; 
9 Atk. 599 ; 2 Vern. 387 ; but no person can 
be a lecturer, although elected by the 
parishioners, without the rector’s consent, 
unless there be an immemorial custom to 
such effect; 1 Add. 97 ; 4 B. A C. 569. 
See 2 Burn, Eccl. L. 398. 

LEDGER. In Commercial Law. A 
book in which are inscribed the names of 
all persons dealing with the person who 
keeps it, and in 'which there is a separate 
account, composed generally of one or more 
pages for each. There are two parallel 
oolumns, on one of which the party named 
is the debtor, and on the other the creditor, 
and presents a ready means of ascertaining 
the state of the account. As this book is a 
transcript from the day-book or journal, it 
is not evidence per se. 

LEDGER BOOK. In Eccleaiaetical 
Law. The name of a book kept in the pre¬ 
rogative conrts in England. It is con¬ 
sidered as a roll of the court, but, it seems, 
it oannot be read in evidence. Bacon, Abr. 

LKEMAN’S ACTS. Acts 80 Viet. c. 
29 and 35 A 30 Viet. c. 91, by which con¬ 
tracts for the sale of bank shares are void 
unless the number of the shares are set 
forth in the contract; 9 Q. B. D. 546 ; and 
by which are authorized the application of 
the funds of municipal corporations and 
other governing bodies under certain con¬ 
ditions towards promoting or opposing 
parliamentary and other proceedings for 


the benefit or protection of the inhabitants. 

A name by which the Banking Companies 
(Shares) Act, 1867, and the Borough Funds 
4ct, 1872, is known. Byrne. 


The allov of 


LEGA or LACTA. 

money. Spelman. 

LEGACY. A gift of personal property 
by last will and testament. 

A gift or disposition in one’s favor by a 
last will. Sclioul. Ex. A Ad. § 459. The 
term is more commonly applied to a be¬ 
quest of money or chattels, although some¬ 
times used with reference to a charge upon 
real estate; 2 Wins. Ex. 1051; see 9 Cush. 
297 ; 13 Ired. Eq. 450 ; 7 Ves. 391, 522. A 
direction to the executor to support and 
maintain a person during liis life gives him 
a legacy; 4 Mass. 034; but a recommenda¬ 
tion “ to give from time to time some little 
assistance to A ” does not; 5 La. Ann. 390. 
It is said that the word legacy in a will 
may include real as well as personal prop¬ 
erty ; 1 Law Repos. N. C. 107. 

An absolute legacy is one given without 
oondition, to vest immediately ; 1 Vern. 
234; 19 Ves. 80; Comyna, Dig, Chancery 
(I 4); they are usually absolute; SchouL 
Ex. A Ad. S 460; 19 Ves. 80 ; Comyns, 
Dig. Chancery (14). 

An additional, or, more technically, a 
cumulative legacy is one given to a legatee 
to whom a legacy has already been given. 
It may be given by the same will in which 
a legacy has already been bequeathed, or by 
a codicil thereto ; 1 Bro. C. C. 90; 17 Ohio 
537; 23 Conn. 371. 

An alternate legacy is one by which the 
testator gives one of two or more things 
without designating which. 

A conditional legacy is a bequest the ex¬ 
istence of which depends upon the happen¬ 
ing or not happening of some uncertain 
event; 1 Hop. Leg. 045. The condition may 
be either precedent; 2 Conn. 100 ; 9 W. A S. 
103; 17 Wend. 398 ; 14 N. H. 315 ; 10 Cush. 
129; or subsequent; 25 Me. 529; 33 N. H. 
285 ; 3 Pet. 870 ; 55 Md. 575. 

A demonstrative legacy is a bequest of 
a certain sum of money, stock, or the like, 
payable out of a particular fund or secur¬ 
ity ; Wms. Ex. 300 ; 23 N. H. 154 ; 19Gratt. 
433 ; 10 Pa. 887 ; 2 Dev. A B. Eq. 453 ; 10 
N. Y. 305. See Demonstrative Legacy. 

A general legacy is one so given as not to 
amount to a bequest of a particular thing 
or money, of a particular fund, distin¬ 
guished from all others of the same kind ; 1 
Ron. Leg. 170; 8 N. Y. 510 ; 0 Madd. 92. 

An indefinite legacy is a bequest of things 
which are not enumerated or ascertained as 
to numbers or quantities : as. a bequest by 
a testator of all his goods, all his stocks in 
the funds; Lownd. Leg. 84; Swinb. Wills 
485; Ambl. 641 ; 1 P. Wms. 097 ; of this 
class are generally residuary legacies. 

A lapsed legacy is one which, in conse¬ 
quence of the death of the legatee before 
toe testator .or before the period for vesting, 
has never vested. See Lapsed Legacy. 

A legacy for lifeSs one in which thelega 
tee is to enjoy the U9e of the legacy for life. 

A modal legacy is a bequest accompanied 
with directions as to the mode in which it 
should be applied for the legatee’s benefit: 
for example; a legacy to Titius to put him 
an apprentice; 2 Vern. Ch. 431 ; Lownd. 
Leg. 151. 

A pecuniary legacy is one of monev. 
Pecuniary legacies are in most cases gen¬ 
eral legacies, but there may be a specific 
pecuniary legacy, for example, of the 
money in a certain bag ; 1 Kop. Leg. 150, n. 
In Maryland pecuniary legacies are by 
statute to be paid out of the real estate if 
the personal is insufficient; Laws 1894, ch. 
438. 

A residuary legacy is a bequest of all the 
testator's personal estate not otherwise 
effectually disposed of by his will; I^ownd. 
Leg. 10; Bacon, Abr. Legacies (I); 0 H. L. 
Caa. 217. An ordinary residuary l>equeat 
cannot be treated aa specific, but from its 
very nature must be considered as a gen¬ 
eral legacy; L. R. 3 Ch. D. 809; even 
though some of its particulars are enume¬ 
rated in the will; 4 Hare 028 ; but a bequest 
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of the remainder of a particular thing or 
fund after the payment of other legncieeor 
of all one’s estate in a particular locality 
may be specific so long as the identity of 
the'thing or fund is not destroyed ; 5 Ves. 
150 ; Schoul. Ex. A Ad. § 402. 

A apeci/fo legacy is a bequest of a speci¬ 
fied part of the testator’s personal estate, 
distinguished from all others of the same 
kind ; 3 Bear. 340 ; 20 Me. 105; 3 Rawle 
337 ; 23 N. H. 154 ; 49 id. 107 ; L. R. 20 Eq. 
304 ; 35 N. J. Eo. 461 ; 128 Mass. 433; 13 
Pa. 189. Such a legacy may bo the undis¬ 
tributed balance of a partnership or a good¬ 
will; Ainb. 309 ; 31 Beav. 602; or debt 
due testator; 2 Del. Ch. 200; 122 Mass. 
283; 15 Co. Ct. Rep. Pa. 285 ; in such 
case it is rendered worthless by insolv¬ 
ency; Schoul. Ex. & Ad. § 461, A specific 
legacy may be of animals or inanimate 
tmngs. provided they are specified and 
separatee from all other things, oa money 
in a bag. or money marked and so de¬ 
scribed : as, I give two cnples to A B, 
on which are engraved the initials of my 
name. Such a legacy may also be given 
out of a general fund ; Ambl. 310 ; 4 Ves. 
565 ; 3 V. A B. 5. If the specific article 
given be not found among the assets of the 
testator, the legatee loses his legacy. 

All natural persons and all corporations 
aie capable of becoming legatees, unless 
prohibited by statute or alien enemies. The 
statute under which it is created must be 
resorted to in order to ascertain whether a 
corporation has legal capacity to take a 
legacy, but the act of incorporation or 
legislative confirmation of the rights may 
be secured after tho legacy takes effect; 
53 Md. 4G6; 4 Dem. 271; 6 W. A S. 218. 
The right of a corporation to bake by will 
is subject to the general laws of the state 
passea after the incorporation ; 79 N. Y. 
327. See Corporation : Foreion Corpo¬ 
ration. A bequest to the United States 
from which came the Smithsonian Insti¬ 
tute was held valid in the English chancery 
court; Schoul. Ex. & Ad. § 460, note; but 
under the terms of the state statute a 
devise of lands in New York to the United 
States was held void ; 94 U. S. 315; 52 N. 
Y. 530. As to the difference of the law ap¬ 
plicable to real and personal property, see 
Conflict of Laws. Legacies to the sub¬ 
scribing witnesses to a will are by statute 
often declared void. See 2 Wms. Ex. 1053 ; 
Rop. Leg. 201; 3 Russ. 437; L. R. 13 Eg. 
381 ; 106 Mass. 474; 1 Moo. A R. 288. It 
was held in England that a subscribing 
witness to whom a. legacy was given was 
incompetent by reason of interest, and that 
the will would fail unless there was enough 
witnesses without him ; 2 Stra. 1253: To 
save the will it was enacted that the legacy 
should be void; 25 Geo. II. c. 6. Similar 
statutes have been enacted in most of the 
states; Schoul. Wills § 357 and note ; 1 
Stims. Am. St. L. §2650. In most of these, 
if there are enough, witnesses without the 
legatee, the legacy is saved, but in a few 
Btates it is said that it seems that it may be 
void in any case ; id. Bequests to super¬ 
stitious uses are prohibited by many of the 
English statutes ; 2 Beav. 151 ; 5 Myl. A C. 
11. But in the United States the free tole¬ 
ration of all religious opinions would seem 
to make it almost impossible to hold any 
nse superstitious; 1 Watts 216; 2 Dana 
170. Legacies by Roman Catholics for 
masses for the repose of the soul were held 
in England void as for superstitious uses ; 
2 MyL & K. 684 ; but in this country liave 
been held valid ; 2 Dem. 87 ; 134 Mass. 426 ; 
contra , McHugh will case, Wis. Sup. Ct. 
Oct. 22, 1897. Bat the courts will not in- 
tervAne to support and maintain a legacy 
for any purpose which is illegal or subver¬ 
sive or public policy ; 63 Pa. 465. Bequests 
to charitable uses are favored both in Eng¬ 
land and the United States. See (J habi¬ 
table Use. 


Construction of legacies. Pint , the tech¬ 
nical import of words is not to prevail over 
the obvious intent of the testator; 6 Ad. 
& E. 107 ; 7 M. & W. 1,481 ; 1U.&E. 571; 
L. R. 11 Eq. 280; 11 Pick. 257, 875 ; 1 Root 
832; 1 Nott A M’C. 09; 12 Johns. 889 ; 86 
Me. 210; 58 Pa. 427; 51 N. H. 448 ; 04 Me. 


490 ; 86 Tenn, 81 ; 70 Tex. 522. Second , 
where technical words are used by the 
testator, or words of art, they are to have 
their technical import, unless it is apparent 
they were not intended to be used in that 
sense ; 3 Brown, Ch. 68; 1 Younge A J. 512 ; 
5 Mass. 500 ; 2 M’Cord 66 ; 5 Denio 610 ; 75 
Pa. 220 ; 3 Green 218 ; 1 Sumn. 239; 18 N. 
Y. 417; 25 Wend. 119. Words are to be 
construed with reference to the surround¬ 
ing of the testator when the will was 
made ; 70 Tex. 522. The particular intent 
will always be sacrificed to the general in¬ 
tent; il Gray 469 ; 70 Pa. 335; 106 Mass. 
24 ; 26 Mo. 590 ; 6 Pet. C8. 77 tir'd, the in¬ 

tent of the testator is to be determined 
from the whole will ; 1 Coll. Ch. 681 ; 3 
Pet. 377 ; 4 Rand. 213 ; 8 Blackf. 387 ; 100 
Mass. 342 ; 51 N. H. 83 ; 78 Pa. 40; 85 Jnd. 
198; 53 N. Y. 450 ; 22 Me. 413 ; 83 Va. 343. 
In ascertaining this intention, courts should 
not seek it in particular words and phrases, 
or confine it Dy technical objections, but 
should find it by construing the provisions 
of the will with the aid of the context and 
by considering what seems to be the entire 
scheme of the will; 113 N. Y. 115 ; 6ft Tex. 
227; 84 Ky, 206 ; 86 id. 354 ; and should 
pilt itself in the position occupied by a tes- 
cator ; 134 U. S. 572. See 3 C. C. App. 649. 
Fourth , every word shall have effect, if it 
can be given without defeating the general 
purpose of the will, which is to be carried 
into effect in every reasonable mode ; 2 B. 
A Aid. 448 ; 3 Pick. 360 ; 7 Ired. Fq. 207 ; 
10 Humphr. 368 ; 2 Md. 82 ; 6 Pet. 68 ; 9 H. 
L. Cas. 420; 40 N. H. 500 ; 53 Pa. 106 ; 12 
Gratt. 196 ; 19 N. Y. 848. But where it is 
impossible to form a consistent whole the 
latter part will prevail; 5 Beav. 100 ; 52 
Me. 287 ; 53 N. Y. 12 ; 29 Pa. 234 ; 78 id. 
484 ; 73 Iowa 564 ; 40 La. Ann. 284. Fifth , 
the will will be favorably construed to 
effectuate the testator’9 intent, and to this 
end words may be transposed, supplied, or 
rejected; 21 Beav, 148; 7 H. L. Cas. 63; 8 
Sim. 184 ; 30 Iowa 294 ; 4 Rich. Eq. 22 ; 63 
N. C. 381 ; 105 Mass. 338 ; 22 Me. 429 ; L. R. 
14 Eq. 54 ; 10 Wheat. 204 ; 35 Md. 198 ; 54 
Pa. 245 ; 20 Ohio St. 416 ; 84 Va. 523 ; 50 N. 
J. Eq. 547; it will be so construed when 
not inconsistent with rules of law ; 127 U. 
S. 300 ; 74 Cal. 98 ; 77 Ga. 636 ; 24 Neb. 215. 
Sixth , in the c&9e of a will of personalty 
made abroad, the lex domicilii must prevail, 
unless it appear the testator had a different 
intent; Story, Confl. Laws § 479 a, 490 ; 1 
De G. F. A J. 404 ; L. R. 1 H. L. 401; 90 
Mass. 136 ; 52 Me. 165; 34 N. Y. 584 ; 14 
How. 426. Seventh, a will of personalty 
speaks from the time of testator’s death ; 
8 De G. M. A G. 391 ; 34 N. Y. 201 ; 22 N. 
H. 434 ; 21 Conn. 810 ; 41 Barb. 50. In in¬ 
terpreting a will several of the states 
provide by statute that they are to be 
construed and take effect, as of the date 
of the death of testator, with respect to 
both real and personal property, unless a 
contrary intention appear in the will. 
It is so provided in Pennsylvania, Virginia, 
West Virginia, North Carolina. Kentucky, 
and Tennessee. And in Georgia words of 
survivorship refer to the death of the 
testator in order to vest remainders. In 
Louisiana a legacy must be delivered with 
everything appertaining to it in the con¬ 
dition in which it was on day of testator’s 
decease. In some states where death or 
survivorship are referred to, the words re¬ 
late to the time of testator’s death unless 
possession is actually postponed, in which 
case they refer to time of possession. Such 
is the statute law in California, the Da¬ 
kotas, Montana, and Utah; Stims. Am. 
Stat. L. § 2806. 

In interpreting a will, the true inquiry 
is not what the testator meant to express, 
but what the words used express ; 29 W. 
Va. 784; 83 Va. 724 ; and effect cannot be 
given to unexpressed intention ; 11 Ky. L. 
Rep. 87; 84 Va. 880. As to the weight to be 
given to previous decisions upon the con¬ 
struction of certain words, it may be said 
tha t if thewordsare identical they are not 
strictly binding, much less so if the words 
are only similar; L. R. 10 Ch. 397 ; 22 Ch. 
D. 488; and this is true even of the decision 
of the appeal court; 28 Ch. D. 111. 


The general policy of the Iaw and the 
rules or interpretation require that legacies 
in all oases, unless clearly inconsistent 
with the intention of the testator, should 
be held to be vested rather than contingent; 
45 N. J. Eq. 478 ; 124 Pa. 10 ; 84 Ky. 817. 

Whether cumulative or repeated. Where 
a testator has twice bequeathed a legacy to 
one person it becomes a question whether 
the legatee is entitled to Doth or one only. 
Where there is internal evidence of the in¬ 
tention of the testator, that intention is to 
be carried out; 2 Beav. 215 ; 7 id. 107 ; 8 
Hare 020; 2 Drur. AW. 133 ; 3 Ves. 402 ; 
5 id. 360; 2 Sim. A S. 145 ; 4 Hare 219 ; L. 
R. 3 Ch. Div. 738 ; 10 Johns. 156 ; 4 Harr. 
N. J. 127 ; 1 Zahr. 573 ; and evidence will 
be received in support of the apparent in¬ 
tention, but not against it; 5 Madd. 351; 2 
Beav. 115; 1 My. A K. 589 ; 2 Bro. Ch. 528; 

4 Hare 216 ; 1 Drur. A W, 94, 113. Where 
there is no such internal evidence, certain 
presumptions are recognized ; 10Sim. 453 ; 
and the following positions of law appear 
to be established. First, if the same speci¬ 
fic thing is bequeathed twice to the same 
legatee in the same will, or in the will and 
again in a codicil, in that case lie can claim 
the benefit of only one legacy ; Toll. Ex. 
835 ; 2 Hare 432. Second , where two lega¬ 
cies of quantity of equal amount are be¬ 
queathed to the same legatee in one and 
tlie same instrument, there also the second 
bequest is considered a mere repetition, 
ana he is entitled to one legacy only ; 1 
Bro. C. C. 89 ; 4 Ves. 75; 3 Myl. & K. 29 ; 
10 Johns. 156. See 4 Gill 280 : 1 Zabr. 573 ; 
10 Pa. 127 ; 5 De G. A S. 698; 10 Sim. 423. 
Third, where two legacies of quantity of 
unequal amount are given to the same per¬ 
son in the same instrument, the one is not 
merged in the other, but the latter shall 
be regarded as cumulative, and the legatee 
entitled to both ; Finch 267; 2 Bro. C. C. 
225 ; 3 Hare 620. Legacies not of the same 
kind are presumed to be cumulative; 2 
Russ. 257 ; otherwise the presumption is 
dight and easily shaken; 17 Ves. 34, 41. 
Fourth , where two legacies are given sim- 
oliciter to the same legatee by different in¬ 
struments, in tliatcase also tne latter shall 
be cumulative, whether its amount be 
equal; 1 Cox 392; 17 Ves. Ch. 34 ; 1 Coll. 
Ch. 495 ; 4 Hare 210; or unequal to the 
former; 1 Ch. Cas. 801 ; 1 P. Wms. 423: 

5 Sim. 431; 1 Myl. A K. 589 ; 4 H. L. Cas. 
393 ; 1 De G. F. & J. 183 ; L. R. 12 Eq. Cas. 
525; 7 Ch. App. 448. And see 1 Bro. Ch. 
272; 2 Beav 215 ; 2 Drur. <fc W. 133 ; 1 
Bligh, N. 8. 491 ; 1 Phil. 294. For recent 
cases where they were held cumulative, 
see 63 N. H. 129; 55 Vt. 317; 107 Pa. 95. 
See, generally, on this subject notes to 
Hooley v. Hatton, 2 Lead. Cas. Eq. *346; 
Schoul. Ex. A Ad. § 468, n. 8. 

Description of legatee.—Children. This 
may have reference to the time of the tes¬ 
tator’s death, or that of making the will. 
The former is the presumed intention, un¬ 
less from the connection or circumstances 
the latter is the apparent intent, in whioh 
case it must prevail; 2 Cox 191 ; 11 Sim. 
42 ; 2 Wms. Ex. 1089; 11 Gill A J. 185 ; 21 
Conn. 10 ; 59 Me. 825 : 2 Dev. A B. 80 j 101 
Mass. 182; 54 N. Y. 88; 110 Mo. 164; 44 
La. Ann. 605 ; 2 Jarm. Wills 154, 156, and 
Bigelow’s notes. And this rule extends to 
grandchildren, issue, brothers, nephews, 
and cousins; 8 De G. M. A G. 649 ; 1 Houst. 
561 ; 146 Maes. 345 ; Schoul. Wills § 529. 
The judicial disposition to let in subsequent 
issue and near relations of a class as gen¬ 
erously as possible has resulted in a rule 
thus stated by the author last cited : 
“ Hence the English rule, confirmed by 
many American precedents, that the devise 
or bequest of a corpus or aggregate fund 
to children as a class, where the gift is 
not immediate, vests in all the children in 
existence at the testator's death, but so as 
to open and let in children who may come 
into existence afterwards, at any time be¬ 
fore the fund is distributable." Id. § 580 ; 
1 Bro. C. C. 587 ; 2 Madd. 129 ; 72 Md. 07 ; 
5 R. I. 129 ; 87 Miss. 65; 88 III. 206. This 
rule also extends to grandchildren, issue, 
brothers, nephews, and cousins ; 8 De G. M. 
A G. 649. 
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This terra will include a child en ventre 
m mire ; 2 H. Bla. 899: 1 Sim. A B. 181 ; 
1 Meigs 149 ; 15 Pick. 255 ; 30 Pa. 173 : 124 
id, 10 ; L. R. 1 Ch. Div. 460 ; 84 Ala. 48; 80 
Ga. 681; see 109 N. C. 675. Such a child is 
included in a devise by a father to his chil¬ 
dren “living” at his death; 2 Ired. Eq. 
226. The rule of construction by which a 
child en ventre sa mire is in law considered 
as a child in esse is not confined to cases in 
which the unborn child is benefited by its 
application; [1895] 2 Ch, 497 ; 13 Reports 

Where the division of a fund to legatees 
is postponed until a certain event or period, 
the word "child” will apply to all those 
answering that description when the fund 
is to be divided ; 8 Ves. 38 ; 9 Leigh 79; 1 
Hill, Ch. 322 ; 1 McCart. 159 ; 4 Sandf. 36 ; 
101 Moss. 138 ; 19 So. Rep. (Ala.) 435. But 
it will sometimes have a more restricted 
application, and thus be confined to chil¬ 
dren born before the death of the testator. 
But children bom after the period of dis¬ 
tribution take no share ; L. R. 12 Eq. 427 ; 
45 N. H. 270 ; 8 Conn. 49 ; 5 Jones Eq. 208 ; 
1 Houst. 561. See 147 Pa. 121. And it will 
make no difference that the bequest is to 
children begotten, or to be begotten, or 
which " may be bora ” ; 2 Myl. A K. 46 ; 14 
Beav. 453 ; 5 R. I. 318 ; 1 Rop. Leg. 51 ; 
unless such be the testator’s clear intent; 
19 Ves. 566; 10 Gray 805; 4 Sneed 254; 4 
R. I. 121 ; 3 Head 493; 8 Jones Eq. 490 ; 2 
Jarm. Wills 84. 

" Children,” when used to designate one’s 
heirs, may include grandchildren; 12 B. 
Monr. 115, 121; 5 Pa. 365 ; 37 N. Y, 42; 63 
Mass. 289 ; 33 Me. 464 ; Rop. Leg. 68 ; 5 Binn. 
606 : 73 Cal, 594; 28 Atl. Rep. (Vt.) 319 ; but 
see 71 Md. 175. But if the word children 
is used, and there are persons to answer 
it, then grandchildren cannot be compre¬ 
hended under it; 4 My. A C. 60; L. R. 11 
Eq. 91; 29 Md. 443; 14 Allen 205 ; 6 C. E. 
Green 85; 2 Whart. 370 ; 5 Ired. Eq. 421. 
The general rule is, that a heouest to a man 
and his children, he haviDg cnildren living: 
at the time the will takes effect, creates a 
joint estate in the father and children ; but 
if he have no children, he takes an absolute 
estate ; 5 Sim. 548 ; L. R. 12 Eq. 310 ; L. R. 
14 Eq. 415 ; L. R. 7 Ch. App. 253; 5 Gray 
336. But in both cases slight circumstances 
will warrant the court in holding the limi¬ 
tation to be for life to the father, with re¬ 
mainder over to the children ; 4 Madd. 301 ; 
13 S. A R. 68 ; 16 B. Mon. 309 ; 1 Bailey Eq. 
857 ; 5 Jones Eq. 219 ; 23 Ala. 705. 

The term children will not include illegit¬ 
imate children, if there are legitimate to 
answer the term ; 98 Pa. 479; 14 N. J. Eq. 
159 ; 2 Ruse. A M. 336 ; see 2 Wins* Ex. 1100 
(but see 117 Ind. 380; 113 N. C. 801); other¬ 
wise, it may or may not, according to cir¬ 
cumstances ; 1 Ves. A B. 422 ; 1 Bail. Eq. 
351 ; 0 Ired. Eq. 135; 9 Paige 88; 2 Sneed 
625 ; 31 N. J. Eq. 398; L. R. 10 Eq. 160 ; L. 
R. 1 Ch. Div. 644 ; 37 Conn. 429; L. R. 7 
H. L. 570; L. R. 4 P. C. 164. See Schoul. 
Wills 8 584 and notes. Nor will it include 
a child adopted after the will was made ; 
84 Ala. 48. In a recent English case it is 
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"children” in a will means legitimate 
children, there may be sufficient explana¬ 
tion, in the light of surrounding circum¬ 
stances, that the word is not used in its 
primary meaning, and the word was held 
to mean stepchildren; 18 Reports 627. 
Bat a legacy to a natural child of a certain 
man still en ventre sa mire was held void, 
as contravening public morals and de¬ 
cency ; 1 P. Wma 529 ; 2 My. A R. 709; 
contra, L. R. 8 Ch. Div. 778; 5 Harr. A J. 
10. It is said that the term grandchildren 
will not usually include great-grandcMl J 
dren; 8 Ves. A B. 59; 4 My. A C. 00; 8 
Beav. 247; but it has been held otherwise 
in the absence of anything to show a con¬ 
trary intent ; 2 Pittsb. L. J. Pa. N. B. 
408. Bee Child. The same rule applies to 
adopted children who are not prima facie 
included ; 54 Pa. 304. 

It is held that a bequest to " my be¬ 
loved wife,” not mentioning her by name, 
applies exclusively to the wife at the 
date of the will, and is not to be ex¬ 


tended to an after-taken wife ; 8 Hare 181 ; 
L. R. 8 Eq. Cas. 65 ; 81 Beav. 898. One not 
lawfully married may, nevertheless, take a 
legacy by the name or description of the 
wife of the one to whom she is reputed to 
be married ; 9 Sim. 015; 1 De G. J. A S. 
177; 11 W. R. 614; but not if the reputed 
relation is the motive for the bequest; 4 
Ves. 802 ; 5 My. A C. 145 ; L. R. 3 Ex. 819. 
But see 1 Keen 685. 

Nephew and niece are terms which, in the 
description of a legatee, will receive their 
strict import, unless there is something in 
the will to indicate a contrary Intention ; 
14 Sim. 214 ; 27 Beav. 480 ; 2 Yeates 196; 
8 Barb. 475 ; 3 Halst. Ch. 462 : 10 Hare 08 : 
7 De G. M. A G. 494; L. R. 6 Ch. App. 851 ; 
2 Jones Eq. 302. "All ray nephews an d 
nieces ” was held to include only those of 
the testatrix and not those of her husband ; 
42 Pa. 25; but "nephews and nieces on 
both sides ” was held to include those by 
marriage ; 3 De G. F. A J. 406; and such 
was the inference where a testator had no 
nephews or nieces of his blood; L. R. 8 Ch. 
928 ; L. R. 15 Eq. 305 ; great-nephews and 
great-nieces are not usually included ; 43 
Ch. D. 569; but may be if such intention 
is shown by the context; 57 Conn. 24. A 
provision that the residue was to be divided 
among the testator’s grand-nephews and 
grand-nieces does not include the nephews 
and nieces; 27 Abb. N. C. 487. 

The term cousin* will be restricted in its 
signification, where there is something in 
the will to limit its meaning; 9 Sim. 457. 
A rule of convenience limits the term to 
first cousins only, if there be such, or if 
there are cousins of different degrees, to the 
nearer rather than the more remote ; 6 De 
G. M. A G. 68; 31 Beav. 805; and " firet 
cousins ” does not include first cousins once 
removed; 4 MyL A C. 56 ; but " all the firet 
and second cousins ” embraced equally first 
cousins once removed and firet cousins 
twice removed ; 2 Bro. C. C. 125; 1 Sim. 
A Stew. 801; 3 Russ. 140. 

Terms which give an estate tail in lands 
will be construed to give the absolute title 
to personalty ; 8 H. L. Cas. 571 ; 8 Md. Ch. 
36 ; 10 Yerg. 287 ; 28 Pa. 9 ; 4 Dev. A B. 478 ; 
L. R. 5 Eq, Cas. 888. 

A legacy to one and his heirs, although 
generally conveying a fee-simple in real 
estate and the entire property in personalty, 
may, by (be manner of its expression and 
connection, be held to be a designation of 
such persons as are the legal heirs of the 
person named, and thus they take as pur¬ 
chasers by name; 4 Bro. C. C. 542; 10 B. 
Mon. 104; 108 Mass. 579; 64 Me. 490 ; 15 
N. J. 404 ; 15 Ohio 559. But the authority 
of these cases is doubtful. The word 
" heirs,” when used to denote succession or 
substitution, is understood in the case of a 
legacy to mean persons entitled under the 
intestate law ; 0& Me. 868 ; 59 N. Y. 151 ; 9 
Pet. 483 ; L. R. 9 Eq. 258; 100 Mass. 848 ; 3 
Pa. 305. But if not so used, the word heir 
is construed in its ordinary aDd legal sense ; 
63 Me. 879 ; 59 N. Y. 149 ; 37 Pa. 9 ; 108 Mass. 
579 ; 8 H. L. Cas. 557; L. R. 7 Eq. Cas. 151; 
see 51 N. J. Eq. 1 ; 26 S. W. Rep. (Ky.) 187; 
87 Ga. 239; the words heir and heirs are in¬ 
terchangeable, and embrace all legally en¬ 
titled to partake of the inheritance ; 89 Va. 
724. See Hum 

The word " issue,” used as a word of pur¬ 
chase, comprises all descendants of him to 
whose issue the bequest is made; 23 Beav. 
40; 7 Alien 76 ; 63 Pa. 484 ; 103 Mam. 288 ; 
26 Atl. Rep. (R. L) 88; 65 Hon 165. It may 
mean heire at law ; 8 Miso. Rep. 192; chil¬ 
dren and not descendants generally; 69 
Hun 228. See 155 Pa. 638. Bee IflBUE. 

The word descendants cannot be con¬ 
strued to include any but lineal heirs with¬ 
out clear indications in the will of a dif¬ 
ferent purpose; Schoul. Wills § 585 ; 2 
Bradf. 413 ; 0 Gray 101 ; a sister’s child is 
not a descendant; 1 Bradf. 814 ; this word, 
like issue, is very general, but is said to be 
less flexible in construction, requiring a 
stronger context to confine It to such; 
Schoul. Wills § 535 ; 2 Jarm. Wills 98-100. 
See Descendants. 

The term * * relations ” includes those only 
who would otherwise be entitled under the 


atatute of distributions; 1 Bro. C. C 81 • 
54 Me. 291 ; 20 N. H. 481 j 8 S. A R. 45 ; dnd 
so of the word "/ami/y”; 9 Ves. 823; 19 
Beav. 580; L. R. 9 Eq. Cas. 022 ; 9 R. I. 412 ; 
see 63 Conn. 824. The term family is very 
flexible and may mean, according to cir¬ 
cumstances, a man’s household, consisting 
of himself, his wife, children, and servants; 
it may mean his wife and children, or his 
children, excluding the wife ; or if he has 
no wife and children, it may mean his 
brothers and sisters, or his next of kin ; or 
it may mean the genealogical stock from 
which he sprung, since all these applica¬ 
tions of the word and even others are found 
in common parlance; 1 Keen 181. The 
word family may include an illegitimate 
child; L. R. 6 Ch. 597. See Family; Re¬ 
lations. Nearest relations means brothers 
and sisters to the exclusion of nephews 
and nieces; 45 N. J. Eq. 97. " Poor rela¬ 

tions, equally,” was held to include testa¬ 
tor s brothers and sisters, and the mother 
of his wife per capita, as if the word 4 4 poor " 
were not used ; 8 S. A R. 43. 

A legacy to A and his executors and ad¬ 
ministrators, legal representatives or per¬ 
sonal representatives (which titles see), 
gives A an absolute interest in the legacy ; 
15 Ves. 537; 118 Mass. 198; 18 Gratt. 529 ; 
L. R. 4 Eq. 859. But in some instances 
these words will be taken as words not of 
limitation but of purchase ; L. R. 4 Eq. 359 ; 
2 Beav. 07 ; 25 Md. 401. Generally when 
persons take under this description they 
will be bound to apply the legacy as the 

r irsonal estate of the testator or intestate ; 
Bro. C. C. 224; 3 Yeates 587 ; 8 Sim. 328. 
Mistakes in the name or description of 
legatees may be corrected whenever it can 
be clearly shown by the will itself what 
was intended ; 10 Hare 345 ; 8 Md. 496 ; 15 
N. H. 817; 4 Johns. Ch. 607; 23 Vt. 336 ; 
7 Ired. Eq. 201 ; 15 Gray 347 ; 59 N, Y. 441 ; 
L. R. 10 Eq, 29. 

The only instances in which parol evi¬ 
dence is admissible to show the intention 
of the testator as to a legatee imperfectly 
described, is that of a strict equivocation : 
that is, where it appears from extraneous 
evidence that two or more persons answer 
the description in the will; 5 M. A W. 303 ; 
L. R. 2 P. A D. 8; L. R. 11 Eq . Cas. 578; 
15 N. H. 330 ; 49 Me. 288 ; 24 Pa. 199 : 59 
N. Y. 441; 183 U. S. 310 ; see 120 id. 586 ; 
and to explain names in the will, which 
the testator has used and which are pecul¬ 
iar or incomprehensible owing to testator’s 
idiosyncrasies or other reasons; 2 P. Wms. 
141; 4 John. Ch. 007; 5 H. L. Cas. 168. See 
50 N. J. Eq. 554. Extrinsic evidence is ad¬ 
missible to remove latent ambiguity in a 
will; but as to the character and extent of 
such evidence see Latent Ambiguity. 

By statute in Massachusetts legacies may 
be distributed by order of court to such 
persons as seem indicated by will. Laws 
1895, ch. 184, 

Interest of legatee. Property given spe¬ 
cifically to one for life, and remainder over, 
must be enjoyed specifically during the life 
of t)ie first donee, although that may ex¬ 
haust it; 4 My. A Cr. 299 : 2 My. & K. 703 ; 
L. R. 11 Eq. 80 ; 45 N. H. 261 ;.0 Gill A J. 
171 ; 17 S. A R. 293 ; 2 Md. Ch. 190. But 
where the bequest is not specific, as where 
personal property is limited to one for life, 
remainder over, it is presumed that the 
testator intended the same property to go 
over, and if any portion of it be perishable, 
it shall be sold and converted into perma¬ 
nent property, for the benefit of all con¬ 
cerned ; 3 My. A K. 699 ; 7 Ves. 137 ; 4 My. 

A C. 296; L. R. 4 Eq. Cas. 295. See 70 
Iowa 886. 

In personal property there cannot be a 
remainder in tne strict sense of the word, 
and therefore every future bequest of per¬ 
sonal property, whether it be preoedea or 
not by any particular bequest, or limited 
on a certain or uncertain event, is properly 
an executory bequest, and falls under the 
rules by which that mode of limitation is 
regulated; Fe&rne, Cunt. Rem. 401, n. An 
executory bequest cannot be prevented or 
destroyed by any alteration whatsoever in 
the estate, out of which or after which it 
is limited ; 8 Co. 96 o; 10 id. 476. And this 
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privilege of executory bequests, which ex¬ 
empts them from being barred or destroyed, 
is tne foundation of an invariable rule, that 
the event on which a limitation of this sort 
is permitted to tAke effect must be such 
that the estate will necessarily vest in in¬ 
terest from the time of its creation within 
a life of lives in being and twenty-one 
yean* thereafter and the fraction of an¬ 
other year, allowing for the period of ges¬ 
tation, afterwards; Fearne, Cont. Rem. 431. 

Where the legacy iB payable at a future 
time a question often arises as to when the 
legacy vests. The rule seems to be that if 
a legacy is payable or to be paid at a future 
time, then a vested interest is conferred on 
the legatee eo utilaufi the testator dies, 
transmissible to his executors or adminis¬ 
trators ; 31 Beav. 435 ; 44 N. H. 381 ; 1 Ves. 
317 ; 3 Sim. & S. 505 ; 48 Me. 257 ; 9 Cush. 
510; 2 Edw. Ch. 156. But if it be payable 
af. if, tchen , in case, or provided a certain 
time comes or contingency arrives, then 
the legatee’s right depends upon his being 
alive at the time fixed for payment; 62 Me. 
449; 37 Pa. 105 ; 3 R. I. 226 ; 106 Mass. 28 ; 
4 Dana 572 ; 5 Beav. 391. For exceptions 
to this rule see 2 Will, Ex. 1224. 

No particular form of words is requisite 
to constitute one a residuary legatee. It 
must appear to be the intention of the testa¬ 
tor that he shall take the residue of the 
estate, after paying debts and meeting all 
other appointments of the will; 2 Jac. A 
W. 399 : 44 N. H. 255 ; 9 Leigh 361 ; 40 
Conn. 264. The right of the executor to 
the residue of the estate when there is no 
residuary legatee is well established, both 
at law and in equity, in England, except 
so far as it is controlled by statute; 2 P. 
Wms. 340 ; 3 Atk. 228 ; 7 Ves. 288; but the 
rule has been controlled in equity by aid of 
alight presumptions in favor of the next of 
kin ; 1 Bro. C. C. 201 ; 14 Sim. 8,12 ; 2Sm. 
A G. 241; 14 Ves. 197 ; and is now altered 
by stat. 11 Geo. IV. and 1 Wm. IV. c. 40. 
The rule never obtained in this country, it 
is believed, to any great extent; 3 Binn. 
557 ; 9 S. & R. 424 ; 6 Mass. 153; 2 Hayw. 
298 ; 4 Leigh 163; 1 Penning. 44. 

A general residuary clause carries prop¬ 
erty, a gift of which has failed by reason 
of misdescription ; 53 N. W. Rep. (Ia.) 345 ; 
and though a general residuary clause car¬ 
ries lapsed or void legacies, it does not in¬ 
clude any part of the residue itself which 
fails ; 15 R. I. 138. See, generally, 9 Lawy. 
Rep. Ann. 200, n. 

The assent of the executor to a legacy is 
requisite to vest the title in the legatee ; 1 
Bail. 504; 4 Fla. 144; 19 Ala. 666; 11 
Humphr. 559 ; 11 Gratt. 724 ; 8 How. 170 ; 
2 Dev, A B. 254. But this seems to be 
merely a necessary requirement to adjust 
the matter to the reasonable convenience 
of the executor ; Sclioul. Ex. & Ad. § 488. 
This will often be implied or presumed ; 
23 Ala. 326 ; 6 Pick. 126 ; 1 Bail. Ch. 517 ; 
10 Hare 177; 9 Exch. 680; as where the 
legatee was in possession of the thing at 
the decease of the testator, and the executor 
acquiesces in his right; 47 Fed. Rep. 250. 
See 6 Call 55. The premature assent of an 
executor named wnere another qualifies 
will not avail ; 4 Dev. & B. 401; nor will 
an assent before the issue of letters testa¬ 
mentary ; 19 Ala. 666 ; otherwise in Eng¬ 
land where the doctrine was that the au¬ 
thority of the executor was derived from 
the will ; Wms. Exrs. 303,1378. If the as¬ 
sent is unreasonably withheld, it may be 
compelled by a court of equity ; 2 Md, Ch. 
Dec. 162 ; 6 Dana 148 ; 1 Ind. 570 ; 3 Redf. 
514; Crosw. Ex. A Ad. 491. 

A legatee cannot sue for his legacy un¬ 
til the time given to the executor for pay¬ 
ment has expired. This time is commonly 
one year ; 16 Beav. 298; 15 Ala. 507 ; 2 
Edw. Ch. 202. So also the assent of the 
legatee is required to complete the gift, al¬ 
though it is presumed, after the will is 
proved, unless the legacy is actually de¬ 
clined, and in that case the bequest is sub¬ 
ject to distribution as intestate property ; 
15 Me. 207 ; Schoul. Ex. A Ad. § 489. Of 
cumulative legacies one onerous and the 
other beneficial, the latter cannot be ac¬ 
cepted and the former declined; 8 Mvl. A 


K. 254 ; but an intention will control if ex¬ 
pressed inthe will ; 11 Jur. n. s. 824; Wms. 
Ex. 1448. 

Abatement. The general pecuniary lega¬ 
cies are subject to abatement whenever 
the assets are insufficient to answer the 
debts and specific legacies. The abatement 
must be upon all pro rata ; 4 Bro. Ch. 849, 
850; 106 Mass. 100; 71 Pa. 333; but a re¬ 
siduary legatee has no right to call upon 
general legatees to abate proportionally 
with him ; 1 Dr. AS. 623; L. K. 3 Ch. App. 
537 ; 1 Story, Eq. Jur. § 555. And, gener¬ 
ally, among general legatees there is a pref¬ 
erence of those who have relinquished any 
right in consideration of their legacy over 
mere volunteers; 106 Mass. 100; L. K. 3 
Ch, Div. 714. Specific legatees must abate, 
pro rata, when all the assets are exhausted 
except specific devises, and prove insuffi¬ 
cient to pay debts ; 1 P. Wms. 079 ; 2 Bla. 
Com. 513; but in ordinary cases of a de¬ 
ficiency of assets, the specific legacy will 
not be liable to abate with the general 
legacies ; 1 Vern. 31 ; 1 P. Wms. 422 ; 3 id. 
365 ; 3 Brp- C. C. 100; 3 Wms. Ex. 430. See 

I Rop. Leg. 150 ; 1 Belt, Supp. Ves. 209, 
231 ; 2 id, 112. Specific bequests and de¬ 
vises cannot be forced to abate in relief of 
a pecuniary legacy by contributing to pay¬ 
ment of costs of administration and fune¬ 
ral expenses; Moore’s Estate (O. Ct.), 19 
Pa. Co. Ct. 459. A bequest to a widow in 
lieu of dower is not subject to abatement in 
case of a deficiency of assets, but will be 
preferred to other general legacies ; 5 Misc. 
Rep. 123. Demonstrative legacies will not 
abate with general legacies; 11 Ves. 607 ; 

II Cl. A F. 509; 25 N. Y. 128. Where an 
estate is insufficient to pay all the legacies, 
the general will abate before the specific 
legacies; 115 N. C. 398. Demonstrative 
legacies are subject to abatement, but spe¬ 
cific legacies are not; 40 W. Va. 349. De¬ 
monstrative legacies are a prior claim on 
the fund out of which they are payable, 
but if it is insufficient the legacies mu9t be 
reduced proportionally ; 22 S. E. Rep. (Va.) 
853. In default of special provision the fol¬ 
lowing order is observed in calling upon 
the estate to supply a deficiency of assets; 
(1) General residuary estate; (2) Estate 
devised for payment for debts ; (3) Real 
estate descended ; (4) Real estate devised 
subject to debts; (5) General legacies; (6) 
Specific legacies and devises pro rata ; 11 
Pa. 72. Legacies given by a codicil are on 
the same footing as legacies in the origi¬ 
nal will, when the estate is insufficient to 
pay them all in full ; 16 R. I. 98. See 
Abatement ; Demonstrative Legacy. 

Ademption of legacies. A specific lega¬ 
cy is revoked by the sale or change of form 
of the thing bequeathed : as, by converting 
a gold chain into a cup, or wool into cloth, 
or cloth into garments ; 2 Bro. C. C. 110 ; 7 
Johns. Ch. 262 ; see 113 N. Y. 560 ; so if a debt 
specifically bequeathed be received by the 
testator the legacy is adeemed ; 3 Bro. C. C. 
431; 7 Johns. Ch. 202; 23 N. H. 218; lOOhio 
04 ; 48 La. Ann. 278 ; and bo of stock, which 
is partially or wholly disposed of by testator 
before his death ; 6 Pick. 212 ; 28 Pa. S63 ; 
1 Ves. Sen. 426 ; 7 Johns. Ch. 258. 

A demonstrative legacy is not adeemed 
by the sale or change of the fund ; 15 Ves. 
384 ; 6 H. L. Cas. 883 : 11 Cl. A F. 509; 16 Pa. 
275; 25 N. Y. 128; 13 Allen 256; 118 Ind. 
147. 

The doctrine of ademption does not apply 
to demonstrative legacies inasmuch as 
they are payable out of the general estate, 
if the fund out of which they are payable 
fail; 3 Pom. Eq. Jur. §1131; 2 Wms. Ex. 
682. Where a legacy is given for a specified 
purpose, it is in the nature of a specific leg¬ 
acy, and if such purpose is accomplished 
by the testator in his lifetime there is an 
ademption of the legacy ; 38 N. J. Eq. 91; so 
where a legacy was given expressly to pay 
a debt, the legacy was held adeemed or 
satisfied ; 89 Barb. 507 ; 6 Ch. App. 136. 
Where the payment made by the testator 
subsequent to the execution of a will is 
equal to or exceeds the amount of the lega¬ 
cy, it will be deemed a satisfaction or au 
ademption thereof, but where it is less than 
the amount of the legacy, it is deemed a 


satisfaction pro tanto, and if the difference 
between the amounts be slight, it may be 
deemed a complete satisfaction or ademp¬ 
tion ; 2 Story,Eq. Jur. §1111 ; 47N. E. Rep. 
(Ill.) 878. A bequest to a son of a certain 
sum payable out of the shares of the daugh- 
ter’n children, and providing that on such 
payment the son shall surrender an agree¬ 
ment of the daughter to pay him the 
amount of suoli legacy, is a bequest for a 
particular purpose, and hence is adeemed by 
payment by the testator, during his life of 
the daughter's debt to the son; 47 N. E. 
Rep. (Ill.) 378. See Ademption. 

A legacy to a child is regarded in courts 
of equity as a portion for such child : lienee, 
when the testator, after giving such a 
legacy, settles the child and gives a portion, 
it is regarded as an ademption of the leg¬ 
acy. And it will make no difference that 
the portion ^iven in settlement is less than 
the legacy: it will still adeem the legacy 
pro tanto ; 5 My. A C. 29 ; L. R. 14 Eq. 238 ; 
18 N Y. 9; 15 Pa. 212; 5 Rand. 577; 2 Story 
Eq. Jur. §1111. See 81 Ga. 734 ; 126 Ill. 37. 
The principle of the ademption of lega¬ 
cies by gifts made during testator's life ia 
applicable to a residuary legacy, where 
such appears to be the clear intent: 1 Misc. 
Rep. 58. 

Payment of legacies. A legacy given 
generally, if no time of payment be named, 
& due at the death of the testator, although 
not payable until the executor has time to 
settle the estate in due course of law. See 
Devise. Legacies are not due by the civil 
law or the common law until one year af¬ 
ter the decease of the testator and from that 
time interest is chargeable on them. The 
same term is generally allowed the execu¬ 
tor in the American states to dispose of the 
estate and pay debts, and sometiraefl. by 
special order of the probate court, this is 
extended, from time to time, according to 
circumstances ; 12 N. Y. 474 ; 41 N. H. 391; 
21 Md. 158; 105 Mass. 431 ; Hop. Leg. 850 ; 4 
Cl- & F. 270; 5 Binn. 475. 

The great rule in legacies is, that if the 
testator’s estate is not sufficient for paying 
all his debts and legacies, first, the debts 
must be paid in full; secondly , the specific 
legacies are to be paid ; thirdly, general 
legacies ave to be paid, in full ir possible, 
if not, pro rata. 

If given by will, an annuity is a legacy ; 
81 Miss. 372 ; and under a charge of lega¬ 
cies, an annuity will be included unless the 
testator expressly distinguishes between 
annuitants and legatees; 3 App. Ca 9 . 989 ; 
3 De G. A G. 601 ; 2 Ves. Jr. 218. See 
Chakqe. 


An annuity given by will shall com¬ 
mence at the death of the testator, and the 
first payment fall due one year thereafter ; 
3 Madd. 167 ; 1 Sumn. 19 ; 42 Barb. 583 ; 5 
W. A S. 30. 

In the civil Iaw a distinction is made be¬ 
tween an annual legacy and the legacy of 
a usufruct in that whereas the legacy of a 
usufruct was only one legacy of a right to 
enjoy as long as it shull last, an annual 
legacy contained as many legacies as it may 
last years; Dom. Civ. L. § 3572; Mack. 
Rom. L. § 763 ; and a similar distinction is 
made between gifts of the income and prof¬ 
its of particular funds and annuities paya¬ 
ble from time to time, in that the latter 
are at each time of payment gross sums to 
be regarded as separate legacies at each re¬ 
curring period. In this respect it is often 
difficult to determine to which particular 
class a gift belongs. A bequest of the in¬ 
come of certain shares of bank stock during 
life was held not an annuity, and the de¬ 
visee was required to pay the tax on the 
stock, the oourt admitting the difficulty and 
citing 18 Pick, 128, as an authority tor the 
opposite view ; 10 R. I. 455. 

The importance of the distinction is 
evident when it is remembered that the 
gift of the produce of a fund, without limit 
as to time, has been held to amount to a 
gift of the fund itself whether the gift be 
made directly or through a trustee ; 44 N. 
J. Eq. 450; 50 id. 522 ; 151 Mass. 241 ; while 
an annuity oharged upon personalty ia usu¬ 
ally dependent on the legatee’s life, the fund 
reverting to the residuary legatee ; 6 Johns. 
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Ch. 70 ; 123 Maas. 88. 

It has been held that there is no substan¬ 
tial difference between the gift of an an¬ 
nuity for life and of the interest or income 
o t a fund for life; nor between the gift 
simply of interest and of' interest payable 
annually ; 136 Pa. 374 : 170 id. 242. 

A distinction is taken between an annuity 
and a legacy, in the matter of interest. In 
the latter case, no interest begins to accu¬ 
mulate until the end of one year from the 
death of the testator; 1 Sch. & L. 801; 17 
S. & R. 396 ; 2 Rop. Leg. 1253 ; 26 Atl. Rep. 
(R. I.) 652. In cases where a legacy is given 
a child as a portion, payable at a certain 
age, this will draw interest from the death 
of the testator ; L. R. 1 Eq. 369 ; 11 Ves. 2 ; 
5 Binn. 477,479 ; 4 Rawle 113 ; but this rule 
does not apply when any other provision is 
made for tne child ; 9 Beav. 164 ; 19 Pa. 49; 
16 N. J. %. 248 ; 41 N. H. 393 ; 14 Allen 239. 
The qualified recognition of a legacy by an 
executor will not carry with it the ri$ht to 
interest thereon, prior to demand for its de¬ 
livery; 45 La. Ann. 962. See Interest. 

Where legatees are under disabilities, as 
infancy or coverture, the executor cannot 
discharge himself by payment, except to 
some party having a legal right to receive 
the same on the part of the legatee, which 
in the case of an infant is the legally-ap- 
painted guardian ; l Johns. Ch. 3 ; 106 Mass. 
586 : 1 P. Wms. 285 ; and, at common law, 
in the case of a married woman, the hus¬ 
band ; 1 Vern. 261 ; but in the latter case the 
executor may decline to pay the legacy un 
til the husband make a suitable provision 
out of it for the wife, according to the or¬ 
der of the court of chancery ; 8 Bligh 224 ; 
Bisph. Eq. § 109. By statute in England 
and in some of the United States the execu¬ 
tor is allowed in such cases to deposit the 
money on interest, subject to the order of 
the court of chancery; 2 Will. Ex. 1407. 

The executor is liable for interest upon 
legacies, whenever he has realized it by in¬ 
vesting the amount; L. R. 5 Ch. App. 233; 
114 Mass. 404 ; 16 How. 542 ; and usually 
with annual rests ; 29 Beav. 586 ; 23 N. J. 
Eq. 192; 109 Mass. 541. Where an executor 
was compelled to pay money out of his own 
funds on account of the devastavit of a co¬ 
executor, and the matter had lain along for 
many years on account of the infancy of 
the legatees, no interest was allowed under 
the special circumstances until the filing of 
the bin ; 9 Vt. 41. 

The better opinion is that at common law 
no action lay against an exeoutor for a gen¬ 
eral legacy ; 5 Term 690. But in case of 
a specific legacy it will lie after the assent 
of the executor ; 5 Gray 67 ; 114 Mass. 26 ; 
and in the United States assumpsit will gen¬ 
erally lie for all legacies even before assent 
by the executor ; 80 N. H. 605 ; 6 N. J. L. 
432 ; 12 Pa. 341; 2 Johns. 243 ; 6 Conn. 176; 
2 Hayw. 158 ; 63 Me. 587. 

The proper remedy for the recovery of a 
legacy is in equity ; 5 Term 690 ; 85 N. H. 
849 ; 71 N. C. 281 ; 85N. H.S89; Wins. Ex. 
2005. See 64 Vt. 598. In moet of the United 
States statutory proceedings to recover 
legacies are provided in the orphans' or 
probate courts. As to federal jurisdiction 
over the administration of estates, see Ex¬ 
ecutor. 

By a recent statute in Louisiana it is pro¬ 
vided that a legatee who has paid a aebt 
for which bequeathed realty was mortgaged 
has no recourse against heirs or legatees 
under universal title ; Laws 1896, ch. 72. 

Doubtful points in the settlement of an es¬ 
tate are sometimes settled by mutual agree¬ 
ment of all parties interested, if «u» juris; 
Schoul. Ex. <fe Ad. § 475. This right is some¬ 
times extended by legislation permitting 
the executor, etc., in cases deemed proper 
by a court of equity, to bind future contin¬ 
gent interests of persons not capable of act¬ 
ing for themselves ; id. See Family Ar¬ 
rangement. 

Satisfaction of debt by legacy. In courts 
of equity, if a legacy equal or exceed the 
debt, it is presumed to have been intended 
to go in satisfaction ; but if the legacy be 
less than the debt, it shall not be deemed 
satisfaction two tanto: 16 Vt. 150; 12 Mass. 
891 ; 88. & ft. 54 : 8 Cow. 246; 1 Lowell418. 


This rule, founded on a series of equity pre¬ 
cedents, was said by Judge Redfiela to main¬ 
tain “a kind of dying existence 2 Redf. 
Wills 185, 186 ; and it is termed by a later 
author “ whimsical and unsatisfactory "; 
Schoul. Ex. & Ad. § 469. See Bronson, J., 
in 2 Hill 576 ; Wms. Ex. 1297. The courts 
allow very slight circumstances to rebut 
this presumption of payment: as,where the 
debt was not contracted until after the mak¬ 
ing of the will; 2P. Wms, 343 ; 3 P. WmB. 
353;4Madd. 825; or the debt is unliquidated; 
IP. Wms. 299; or due upon a bill or note ne¬ 
gotiable; 3 Ves. 561 ; 1 Root 159; 1 Allen 
129; where the Legacy is made payable after 
the debt falls due ; 3 Atk. 96 ; where the in¬ 
tention appeare otherwise; 2 Ves. 635 ; 2 G. 
<fe J. 185; 1 P. Wms. 410; or where the 
legacy ie of a different nature from the 
debt; 1 Atk. 428 ; 3 id. 65 ; 2 Sto. Eq. Jur. 
§1110. Satisfaction is net favored in Amer¬ 
ica. 

Release of debt by a legacy. If one leave 
a legacy to his debtor, it is not to be re¬ 
garded as a release of the debt unless that 
appears to have been the intention of the 
testator ; 4 Bro. C. C. 226 ; 15 Sim. Ch. 554 ; 
5 Ala. 245 ; 153 Pa. 402 ; and parol evidence 
is admissible to prove this intention ; 5 Ves. 
341; 23 Beav. 404; 2 Dev. Ch. 488. 

Where one appoints his debtor his execu¬ 
tor, it is at law regarded as a release of the 
debt; Co. Litt. 264; 8 Co. 136 a ; but this is 
now controlled by statute in England and 
in many of the United States; 116 Mass. 
552; 15 Pa. 533 ; 9 Conn. 470; 7 Cow. 781. 
But in equity it is considered that the execu¬ 
tor is still liable to account for the amount 
of his own debt; 13 Ves. Ch. 262, 264. 

Where one appoints his creditor executor, 
and he has assets, it operates to discharge 
the debt, but not otherwise; 2 Will. Ex. 
1316; 1 Salk. 304. See Charge; Devise; 
Lapsed Legacy ; Will. Bequest. 

LEGACY DUTY. A legacy tax in 
Great Britain, the rate of which rises ac¬ 
cording to the remoteness of the relation¬ 
ship of the legatee, and reaches its maxi¬ 
mum where he is not related to the testa¬ 
tor. See 53 L. J. Ch. 645 ; 26 Ch. Div. 538 ; 
Collateral Inheritance Tax ; Tax. 

A duty of trifling amount was first imposed 
only on legacies of the value of £20 and 
upwards. Later, a duty was imposed on the 
value of legacies of the like value and also 
upon every part of any residuary personal 
estate of the value of £100, the rate of 
the duty running from two per cent, in 
the case of any brother, sister, nephew, or 
niece, to six per cent, in the ease of a stranger. 
The incidence and the rate of duty were 
subsequently varied by a multiplicity of 
acts; and now legacy duty is payable in 
respect of a deceased person domiciled in 
the United Kingdom on every legacy and 
on every •succession upon the intestacy of 
such a person, except where exemption is 
specifically allowed. Leaseholds are not 
subject to legacy duty ; but succession duty 
is paid on them. The effect of the Stamp 
Act, 1815, x. 2, Sch. (Pt. III.) and of the 
Finance Act, 1910, ib that the rates of the 
duty are in the case of (1) a husband or wife 
or lineal ancestor or lineal descendants of the 
deceased, one per cent., (2) of brothers or 
sisters of the deceased or their lineal descend¬ 
ants, five per cent., and (3) of any other per¬ 
son whatsoever, ten per cent. But no legacy 
duty and no succession duty is payable (1) 
where the principal value of the property 
passing and liable to estate duty (excluding 
property in which the deceased never had an 
interest and property of which he was never 
competent to dispose and which on the death 
passes to anyone other than the husband, 
wife or lineal ancestor or descendant) does* 
not exceed £15,000 and (2) where the total 
legacies or successions derived by the same 
person do not exceed £1,000 or, in the case 
of a widow or child under twenty-one of the 
deceased, £2,000 (Finance Act, 1910, s. 58). 
Except in these cases, legacy duty is payable 
on everything except realty in addition to 
eetate duty. Byrne. See Death Duties. 

LBGAL. That which is according to 


law. It is used in opposition to equitable : 
as, the legal estate is in the trustee, the 
equitable estate in the cestui que trust. 

LEGAL ASSETS. Such property of a 
testator in the hands of his executor as is 
liable to debts in temporal courts and to 
legacies in the spiritual, by course of law ; 
equitable assets are such as are liable -only 
by help of a court of equity. 2 Will. Ex. 
1408-1431. The distinction is not impor¬ 
tant in the United States ; 1 Ashm. 847. 
See Story, Eq. Jur. § 551 ; 2 Jarm. Wills, 
543 ; Crosw. Ex. & Ad. 421, 423. 

LEGAL CONSEDEBATION. See 

Consideration. 

LEGAL COSTS. The term "legal 
costs” of said suits could mean only such 
costs as the law required the State to pay. 
101 Ky. 601, 42 S. W. 108. 

LEGAL CHUELTY. Suqh conduct 
on the part of a husband as will endanger 
the life, health, or limb of hiB wife, or 
create a reasonable apprehension of bodily 
hurt; such acta as render cohabitation un¬ 
safe, or are likely to be attended with in¬ 
jury to the person or to the health of the 
wife ; 38 Ga. 286 ; 2 Curt. Eccl. 281 : 19 Cal. 
626 ; 44 Ala. 698 ; 103 Ill. 477 ; 50 Wis. 254 ; 
60 How. Pr. 151; 78 N. Y. 369 ; 33 N. J. Eo. 
458. That which merely wounds the feel¬ 
ings without being accompanied by bodily 
injury or actual menace does not amount 
to legal cruelty ; 3 J Gratt. 807 ; 3 Mete. 257 ; 
9 C. E. Greene 338 ; 10 Neb. 144 ; as the in¬ 
fliction of meutai suffering cannot consti¬ 
tute cruelty unless it endangers the life or 
health of the person injured; [1895] Prob. 
315; G1 N. W. Rep. (Minn.) 566; 48 La. Ann. 
1194; 32 S. W. Rep. (Tex.) 328; but it has been 
held that there may be Buch legal cruelty 
as to endanger the health of the wife with¬ 
out threats of bodily injury ; as where a 
husband subjected his wife to a severe 
course of what he deemed to be affection¬ 
ate moral discipline, and by so doing broke 
down her health and rendered a serious 
malady imminent; L. R. 2 P. &, M. 31; 111 
Mass. 327; so compelling a wife to live at 
times in an attic without any conveniences 
whatever, leaving her for a period of six 
weeks without means to pay her board, and 
using insulting and abusive language to 
her is legal cruelty; 103 Mich. 546; and 
falsely accusing her of unchastity; 8 Ore. 
100; 45 Mich. 150; 60 How. Pr. 151 (but 
contra where the husband has reason to 
suspect his wife of infidelity ; 73 N. Y. 869). 
A public accusation of unchastity, either 
in or out of the presence of the wife, is a 
greater degree of legal cruelty than one 
made in private; 76 Ind. 136 ; 84 La. Ann. 
611 ; 45 Pao. Rep. (Ore.) 761; and it is legal 
oruelty for a wife to accuse her husband 
constantly, publicly, and without cause, of 
unfaithfulness to her, thereby disgracing 
him and endangering his means of liveli¬ 
hood ; 49 Mioh. 417 ; but it has been held 
that adultery itself is not cruelty; 54 Cal. 
262. Where aots of violence have been 
oondoned, wilfully depriving a wife of her 
proper position in the household, neglect¬ 
ing her, degrading her to the level of a 
servant, and oom pel ling her to do the 
menial work of the house, and to take her 
meals and to sleep apart from the rest of 
the household, was held, in itself, legal 
cruelty; 72 L. T. 295. The husband is re¬ 
sponsible for the ill-treatment of his wife by 
persons whom he supports in hi9 house in 
spite of her remonstrances, and where she 
is justified in apprehensions of personal 
violence from them, she is entitled to a di- 
voroe on the ground of cruel and inhuman 
treatment and personal indignities ; 9 Ore. 
452; excessive sexual intercourse is legal 
cruelty, and it may be shown by the wife’s 
testimony ; 58 N. H. 569. See 82 N. J. Eq. 
475. A husband who unreasonably and 
brutally effects sexual intercourse with his 
wife to the injury of her health, when he 
knows that it will oause her injury and 
suffering, is guilty of intolerable cruelty 
suoh as will authorize a divorce; 61 Conn. 
288. The refusal of a h us hand to have 
sexual intercourse with his wife is not cruel 
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and inhuman treatment or ground for a dl- 
von>? a i inculo; 63 Wi*. 508. 

Desertion rind failure to support a wife 
when during the time she had been 
seriously ill and greatly in need of the as¬ 
sistance, and of the society, nursing, and 
comfort of her husband, was held legal 
cruelty on the ground that it inflioted on 
her mental suffering and public disgrace; 
79 InJ. 388. A wife is entitled to a divorce 
for legal cruelly where the acts complained 
of are the reeull of insane delusion ; 88 N. J. 
Eq. 458. But it has been held that a single 
act of persuuai violence does not constitute 
cruelty ; 51 Md. 72 ; and that insulting and 
degrading language to her is not ground 
for a divorce, although in case of actual 
cruelty it may be shown in aggravation ; 89 
Ala. 84 ; and misunderstandings and diffi¬ 
culties between husband and wife will not 
afford a foundation for a divorce; 84 La. 
Ann. 185; nor will a succession of petty 
annoyances, complaints, fault-finding, and 
disparagement or the husband's common 
sense constitute legal cruelty to him ; 49 
Mich. 539. In the case of Russell v. Rus¬ 
sell the English court of appeal held that: 
(1) A false charge of having committed 
an unnatural crime circulated by a wife 
against her husband, although published to 
the world and persisted in after she did not 
believe its trutn, is not sufficient evidence 
of legal cruelty to entitle the husband to 
a judicial separation ; (2) but was enough 
to justify the court in refusing a petition 
of the wife for a restitution of conjugal 
rights; [18951 Prob. 815. This case had 
been tried before Pollock, B., and a special 
jury in April, 1895, and on questions put by 
the court to the jury, the latter found that 
Lady Russell had been guilty of cruelty, 
and that in her conduct and correspondence 
she had not acted bona fide. The judge (1) 
made a decree for judicial separation in 
favor of the husband and (2) dismissed the 
petition of the wife for restitution. On 
appeal of Lady Russell the decision was as 
stated supra, reversing on (1) and affirming 
on (2). Both parties appealed to the House 
of Lords, when the appeal of the countess 
was withdrawn and a motion for reinstate¬ 
ment denied, leaving the refusal of restitu¬ 
tion by the court of appeal the final deci¬ 
sion ; while the decision that a judicial 
separation was not warranted was affirmed 
by the Lords; [1897] App. Cas. 395. See 
23 Am. L. Reg. 540 \ Cruelty ; Divorce. 

LEGAL Duty . That which the law 
requires to be done or forborne to a deter¬ 
minate person, or to the public at large, 
and is correlative to a right vested in such 
determinate person. Ill N. C. 94. See 
Duty. 

LEGAL ESTATE. One the right to 
which may be enforced in a court of law. 

It is distinguished from an equitable es¬ 
tate, the right to which can be established 
only in a court of equity. 

The party who has the legal title has 
alone the right to seek a remedy for a 
wrong to his estate, in a court of law, 
though he may have no beneficial interest 
in it. The equitable owner is he who has 
not the legal estate, but is entitled to the 
beneficial interest. 

The person who holds the legal estate for 
the benefit of another is called a trustee ; 
he who has the beneficiary interest and 
does not hold the legal title is called the 
beneficiary, or. more technically, the cestui 
que trust. 

When the latter has a claim, he must en¬ 
force his right in a court of equity for he 
cannot sue any one at law in his own name j 

1 East 497; 8 Term 822; 1 Saund. 158, n. 1; 

2 Bingh. 20; still less can he in such court 
sue his own trustee ; 1 East 497. 

LEGAL FRAUD. See Fraud. 
LEGAL HEIRS. See Heir, Legal. 
LEGAL IMPOSSIBILITY. Sec Im- 

POSSIBILITY. 

LEGAL, INCAPACITY. See Inca- 
pacity ; Limitations. 



LEGAL INTEREST. See Interest. 

LEGAL IRREGULARITY. See Ir¬ 

regularity. 

LEGAL MALICE. An expression 
used as the equivalent to oonstruotive 
malice or malice In law. 02 Me. 502. See 
Malice. 

LEGAL MERCHANDISE. Under 
the words “ other legal merchandise ” in a 
charter party, the charterer is at liberty to 
ship any lawful article he pleases, but is 
bound to pay the Bame amount of freight 
the vessel would have earned if loaded 
within the terms of the oharter. 18 L. J. 
C. P. 74 ; 6 C. B. 791. 

LEGAL MORTGAGE. A first mort¬ 
gage. This is unquestionably so as regards 
land, because it is only the first mortgage 
which can grant the legal estate in lana ; 
and it has been held that where there was 
an agreement to give a legal mortgage of 
a ship, the expression signified a first mort¬ 
gage. 11 W. R. 28. 

A conveyance expressly intended to be a 
mortgage. Anderson. A transfer of the 
legal title to land with the right to redeem 
the same. English. 

LEGAL NEGLIGENCE. See Negli¬ 
gence. 

LEGAL NOTICE. Such notice as is 
adequate in point of law, such notice as the 
law requires to be given for the specifio 
purpose or in the particular case. A legal 
notice to quit is a notice provided by law 
as distinguished from one provided by 
contract. 57 L. J. Q. B. 225 ; 20 Q. B. D. 
374. 

LEGAL OBLIGATION. See Duty ; 

Obligation. 

LEGAL PERSONAL REPRESEN¬ 
TATIVES. See Legal Representa¬ 
tives. 

LEGAL PROCESS. See Process. 

LEGAL REPRESENTATIVES. The 

primary meaning of the terms “ represen¬ 
tatives,” “legal representatives,” “per¬ 
sonal representatives,” or “legal personal 
representatives,” is executors and adminis¬ 
trators in their official capacity ; 30 L. J. 
Ch. 793 ; L. R. 4 Eq. 359 ; and it cannot be 
construed as excluding them; 99 Mass. 
342; see 45 N. Y. 563 ; 83 Me. 295 ; but the 
meaning may be controlled by the context; 
92 Mo. App. 211. It mAy mean the next of 
kin -8 W. N. C. Pa. 209 ; 4 DeG.& J. 477; 
26 Beav. 26; 61 N. W. Rep. (Minn.) 381 ; 
28 L. J. Ch. 835 ; 16 Sim. 329. It has been 
held to mean next of kin according to the 
statute of distribution; 13 L. J. Ch. 147 ; 
Willard, Ex.; and heirs or legal descend¬ 
ants ; 71 Ill. 91 ; and heirs, assignees or 
receivers ; 26 Cal. 23; 78 Md. 50 ; 15 Ill. 
574 ; 45 Ohio St. 133 ; 02 U. S. 724 ; see 117 
U. S. 591, where the term was said to be 
not necessarily restricted to the personal 
representatives of the deceased, but is suf¬ 
ficiently broad to cover all persons who 
with respect to his property stand in his 
place and represent nis interests, whether 
transferred to them by his act or by opera¬ 
tion of law, reversing 11 Fed. Itep. 573. 
When used with reference to land, it ordi¬ 
narily means those to whom the land de¬ 
scends; 130 Ind. 251. See Personal Rep¬ 
resentatives ; Lapsed Legacy. 

Within the meaning of a life insurance 
policy it has been held to mean wife and 
children rather than administrators; 125 
N. Y. 411, reversing 56 Hun 12; 28111. App. 
608 ; and the widow, orphan, heir, assign, 
or legatee of the member ; 2 Mackey 70; 
but it has been held, where nothing shows 
that the words were used with a different 
meaning, the words legal representatives 
make the proceeds a part of the assets of 
the insured ; 78 Ill. 147. The words fami¬ 
lies, heirs, or legal representatives are held 
to include those who would take property 
as in cases of intestacy ; 112 N. YT 627, re¬ 
versing 48 Hun 472; and where the benefit 
appears to have been intended for the 


family it may mean heirs or next of kin : 
41 Mo. 088. 

The rule that devises lapse by the death 
of the devisee Is not changed by adding to 
the devise the words “ to have and to hold 
the same to them their heirs and assigns 
forever ; ” 118 N. Y. 896. See Lapsed De¬ 
vise ; Lapsed Legacy. 

One who represents the person and con¬ 
trols the rights of another, usually an execu¬ 
tor or administrator. The terra imports a 
higher authority than agent; for an agent 
acts for hie principal, who retains the bene¬ 
ficial right; but the legal representative 
succeeds to the place of the former owner, 
and is vested with his title. Abbott. The 
term is used to describe a party in interest 
whose identity is uncertain, but who has 
succeeded, or will succeed, to the right of 
the deceased, either by operation of law or 
by grant. Id.; 18 ILL. 472. 

LEGAL RESIDENCE. If a person 
has actually removed to another place with 
the intention of remaining there for an 
indefinite time and as a place of fixed domi¬ 
cile. it is deemed his "legal residence.'’ not¬ 
withstanding he may entertain a "floating 
intention" to return at some future period. 
162 Ky. 685, 173 S. W. 109. 

A "legal residence" (domicile) can not, 
in the nature of things, co-exist in the Bame 
person in two States or countries. 87 Ky 
245, 8 S. W. 440. 

LEGAL TENDER. That currency 
which has been made suitable by law for 
the purposes of a tender in the payment of 
debts. 

The following descriptions of money are 
legal tender in the United States :— 

All the gold coins of the United States 
are a legal tender in all payments at their 
nominal value when not below the stand¬ 
ard weight and limit of tolerance provided 
by law for the single piece, and, when re¬ 
duced in weight below such standard tol¬ 
erance, they are a legal tender at valuation 
in proportion to tlieir actual weight. 

Treasury notes and standard silver dol¬ 
lars for all payments. 

Silver corns of a smaller denomination 
than one dollar, for all sums not exceeding 
ten dollars. 

The minor coins , five, three, two, and one 
cent pieces, for all amounts not exceeding 
twenty-five cents. 

As to trade dollars, see Dollar. See 
Eagle ; Half Eagle. 

By acts of Feb. 25, 1862, July 11, 1862, 
and March 3, 1863, congress authorized the 
issue of notes of the United States, declar¬ 
ing them a legal tender for all debts, pub¬ 
lic and private, except duties on imports 
and interest on the public debt. 12 Stat. 
L. 345 , 532, 709. These notes are obliga¬ 
tions of the United States, and are exempt 
from state taxation ; 7 Wall. 26; but where 
a state requires its taxes to be paid in coin, 
they cannot be discharged by a tender of 
these notes. A debt created prior to the 
passage of the legal tender acts, and pay¬ 
able by the express terms of the contract 
in gold and silver coins, cannot be satisfied 
by a tender of treasury notes; 7 Wall. 229, 
258; 12 id. 687. The legal tender acts are 
constitutional as applied to pre-existing 
contracts, as well as to those made subse- 
uent to their passage ; 12 Wall. 457. per 
trong, J., overruling the previous opinion 
of the court in 8 Wall. 604, per Chase, C. J. 
See 17 Am. L. Reg. 198; 19 id. 78 ; 26 id. 
601. Congress has the constitutional 
power to make the treasury notes of the 
United States a legal tender in payment of 
private debts, in time of peace as well as 
in time of war; 110 IT. S. 421. 

A postage currency has also been author¬ 
ized ,wh ion was receivable in payment of all 
dues to the United States less than five dol¬ 
lars. They were not, however, a legal ten¬ 
der in payment of private debts. (Act of 
Congress, approved July 17, 1862.) See 
Gold ; Money ; Silver. 

LEGALIS HOMO (Lat.). A person 
who stands rectus in curia . who possesses 
all his civil rights. A lawful man. One 
who stands rectus in curia , not outlawed 
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nor infamous. In this sense are the words 
probi et legates homines. 


LEGEM SCI8CEHE (Lat.). To give 
consent or authority to a proposed law. 


LEGALIZATION. The act of making 
lawful. 

By legalization is also understood the act 
by which a judge or competent officer au¬ 
thenticates a record, or other matter, in 
order that the same may be Lawfully read 
in evidence. 

LEGALIZE. To confirm acts already 
done, not to authorize new proceedings in 
the future. 102 Mass. 128. 

To give the authority of law to that which 
lacks such authority-: as, to legalize a 
nuisance; length of time will not legalize 
a nuisance ; slavery was a legalized social 
relation. Anderson. Id. 

LEGANTINE CONSTITUTIONS. 

The name of a code of ecclesiastical laws, 
enacted in national synods, held under 
legates from Pope Gregory IX. and Clement 
IV., in the reign of Hen. III., about the 
years 1230 and VZoS. 1 Bla, Com, 83. Bum 
says, 1237 and 1288. 2 Burn, Eccl. Law, 80 cL 

LEGATARY. One to whom anything 
is bequeathed; a legatee. This word is 
sometimes though seldom, used to designate 
a legate or nuncio. 

LEGATEE. The person to whom a 
legacy is given. 

The court will apply the popular rather 
than the technical meaning to the berm 
“ legatee ” in a will, and read it an if it were 
“ distributee,” when, after looking at all 
the circumstances, and all the clauses of 
the will, the alternative is between this 
disposition and a total failure of the depos¬ 
itory scheme for want of certainty, and that 
seems to have been the testator's meaning ; 
23 Ga. 571. See Legacy. 

See All Legatees ; Legatee and De¬ 
visee. 

LEGATEE AND DEVISEE. Recog¬ 
nizing the generally careless, inadvertent, 
and interchangeable use of these words, it 
was held that the words "legatee” and 
"devisee” shall each be held to convey the 
same idea; and to embrace and include 
either real or personal property, or both. 
112 S. W. 627. 

LEGATES. Legates are extraordinary 
ambassadors sent by the pope to catholic 
countries to represent him and to exercise 
his jurisdiction. They are distinguished 
from the ambassadors of the pope who are 
sent to other powers. 

Legates d latere hold the first rank among 
those who are honored by a legation ; they 
are always choeen from the college of cardi¬ 
nals, and are called a latere, in imitation of 
the magistrates of ancient Rome, who were 
taken from the court or aide of the emperor. 
Legati mis si are simple envoys. 

Legati nati are those who are entitled to 
be legates by birth. 

Legati dati are those who have authority 
from the pope by special co mm issions. See 
A Latere. Foreign Minister. 

LEGATION. An embassy ; a mission. 
All persons attached to a foreign legation, 
lawfully acknowledged by the government 
of this country, whether they are ambas¬ 
sadors, envoys, ministers, or attaches, are 
protected by the act of April 30,1700, from 
violence, arrest, or molestation ; 1 Dali. 
117 ; 1 Wash. C. C. 232 ; 11 Wheat. 487 ; 1 
Miles 366; 1 N. & M’C. 217 ; 1 Baldw. 240. 
See Ambassador ; Arrest ; Privilege. 

LEGATORY. The third part of a free¬ 
man’s personal estate, which by the custom 
of London, in case lie had a wife and chil¬ 
dren, the freeman might always have dis¬ 
posed of by will. Bacon, Abr. Customs of 
London (D 4). See Dead Man's Part. 

LEG AT U M. A legacy given to the 
church or an accustomed mortuary. Cow el. 

LEGEM TT A BERR Capable of giving 
evidence upon oath. 

LEGEM JUBERE. See Legem Scis- 
cere. 


LEGES (Lab). In Civil Law. Lawa 
proposed by a magistrate of the senate and 
adopted by the whole people in comitia 
centuriata. See Populiscitum ; Lex. 

In English Law. Laws. 

Leges scriptce. written or statute laws. 

Leges non scriptce. unwritten or custom¬ 
ary lawa; the common law,including gen¬ 
eral customs, or the common law properly 
so called ; and also particular customs of 
certain parts of the kingdom, and those 
particular laws that are, by custom, ob¬ 
served only in certain courts and jurisdic¬ 
tions. 1 Bla. Com. 07. “These parts of 
law are therefore styled leges non scriptce, 
because their original institution and au¬ 
thority are not set down in writing, as acts 
of parliament are, but they receive their 
binding force from long and immemorial 
usage.” 1 Steph. Com. 40, 46. See Law ; 
Jus; Jus Praetorium. 

LEGES BARBARORUM. Folk 

Laws. The oldest monuments of Teutonic 
egal history have received the name of Leges 
Barbarorum. But the title is apt to be 
misleading. Even in the Frank kingdoms, 
where the conscious imitation of Rome was 
strongest, there is at first no attempt at 
legislation in the modern sense. Beyond 
doubt the Leges were, in most cases, the work 
of kings, to the extent that they were drawn 
up by royal direction, and published under 
royal auspices. Quite possibly, too, the 
kingB who collected them took the oppor¬ 
tunity of modifying certain details during 
the process. But the notion of the king, 
i. e. the State, as the source of legislation is 
yet far distant. Several of these codes pro- 
fees to give their own account of the way in 
which they were drawn up, and despite 
of all the criticism which has been directed 
against the more extravagant pretensions 
of the 60 -calied historical school, there can 
be little doubt that these accounts contain 
a large element of truth. Jenks, 1 Sel. 
Essays in Anglo-Am. Leg. Hist. 69. 

LEGES ET CONSUETUDINES 
REGNI. A regular collective name of 
English law since the latter half of the 12th 
century at the latest, in other words, ever 
9 ince English law has had any terminology 
of its own ; in the 14th century “lex et con- 
suetudo regni nosin' 1 was well established as 
meaning the Common Law. Pollock, 1st 
Book of Jurispr. 4th ed. p 253. 

LEGES EDWARDI CONFES- 
80RIS. Profess to be an official collec¬ 
tion of laws, drawn up in 1070 from the 
mouths of local juries by wise and skillful 
officials. Unfortunately there is no reason 
to suppose that it was ; and, if it were, the 
result is certainly not to be found in the 
Leges Edwardi . Byrne ; Jenks’ Short Hist. 
Eng. L. 


LEGES QENRICI PRIMI. Laws 
of Henry I. So called because they are 
laws which commence with a charter 6f 
that monarch. They were compiled prob¬ 
ably about the year 1118 and are an attempt 
to compile a general statement of the princi¬ 
ples of English law. They are printed in 
Thorpe’s Ancient Laws of England, i. 497- 
608. Byrne. 

LEGES .TTT T.TJB . Laws enacted during 
the reign of Augustus or of Julius Ceeear 
which, with the lex abutia , effectually ab¬ 
olished the legis actiones. 

Lex Julia Ambitus* A law to repress illegal 
methods of seeking office. Inst. 4, 18. ... 

/>t- Julia cessio aonorum. A law allowing debtors 
to make a voluntary assignment of their property. 
InsL 8. 12; Sohrn, Rom. L. 211. 

Lex Julia de Adulteriis. The law relating <1) to 
divorce, requiring the presence of seven witnesses 
and a tibellus repudii to show the fact of repudia¬ 
tion and (2) prohibiting the husband from alienat¬ 
ing or mortgaging any fundus italicus comprised in 
the dos. This provision was extended by Justinian 
to any fundus dotcUis whatever. So tun, Rom. 

874, 8&. UJ A 

Lex Julia de Annona. A law to repress combina¬ 
tions for heightening the price of provisions. 

Lex Julia de Maritandis Ordintbus . A law for¬ 
bidding senators and their children to Intermarry 
with freedmen or Infames, and freadmen to marry 


Infames. Inst. 8. 8. 

Lex Julia de Rcsiduis. A lew punishing those 
who gave an Incomplete eooount of public money 
committed to their charge. Inst. 4,18. 

Lex Julia et Papia Poppa. See Lu Pans Porra 

Lex Julia Majestatis. A law which Inflicted the 
punishment of death on all who attempted anything 
against the emperor or state, and condemning the 
wrongdoer after his death. lost. 4, 18. 

Lex Julia Plurulafuj. A law punishing Ihoee who 
had stolen public money or property or anything 
sacred or religious. Magistrates and thoee woo had 
aided them in stealing public money during their 
administration were punished capitally ; other per¬ 
sons were deported. Inst. 4, 18, 9. 

B Lex Julia Repetundarum. A law for the punish¬ 
ment of magistrates and judges who received orlbes. 
Inst. 4, 18. 

LEGES PUBLILIAE. Roman laws 
(B. C. 339) which made the confirmation of 
the Roman senate (patrurn auctontas ) un¬ 
necessary to the validity of the law of the 
plebeians. The pat res were required to 
ratify beforehand the votes of the comiria 
centuriata , and one of the two censors was 
to be a plebeian. Hunter, Rora. L. 7, 13, 62. 

LEGIOSUS. Subjected to a course of 
the law. Cow. 

LEGIS ACTIO. Actio represented a 
right of the plaintiff not only as against the 
defendant, but also against the magistrate— 
a right to have a judicium placed at his dis¬ 
posal or to have a private individual ap¬ 
pointed for the purpose of deciding by his 
judgment the question at issue between 
him and his adversary. The actio rested in 
early times on lex or on custom with the 
force of lex, and for this reason it was 
called legis actio. 

There were live of the legis actione• : (l) the legis 
actio sacramenti , (2) the legis actio per ju/ticis pos- 
tulationem , (S) the legis actio per condtctionem , 
(4) the legisactio per inanui injectionem, (5) the legis 
actio per pigjioris capionem. Private Law greeted 
a legis actio either directly or indirectly, and a pri¬ 
vate right which was not directly enforceable by the 
ordinary civil procedure could nevertheless secure 
a trial or acft'o by a solemn affirmation or a solemn 
act of execution, which latter could be either per¬ 
sonal or real. The general form of action was actio 
sacramenti, the ocher forms being restricted to such 
cases as were determined by statute (iei) or ancient 
custom with statutory force. The special legis 
actiones were all modes of enforcing obligatory 
rights, or, In other words, they were forms of so- 
called personal actions. But whenever the claim 
was not personal, but real, th o legis actio sacramenti 
was the sole form available. Sohin, Rom. L. 153. 

The procedure in these actions was open only to 
Roman citizens and the parties were almost always 
obliged to appear personally, but anaaserforfibera- 
tus could appear to claim tne freedom of a person 
wrongfully treated as a slave. The necessity of ad¬ 
herence to the prescribed forms was so rigid that 
if, in an action ror damage to a vineyard, the plain¬ 
tiff used the word vites instead of the general word 
arbores employed io the law of the Twelve Tables, 
he lost hia action, and if an action failed, even on 
the most technical ground, the plaintiff had do 
further legal remedy. The sentence was ordinarily 
to give the thing demanded, not a pecuniary equiv¬ 
alent. Sand. Just. Introd. § 96. 

LEGISLATION. The act of giving or 
enacting laws. See Statute ; Constitu¬ 
tional ; Legislative Power. Local Leg 
islation. 

LEGISLATIVE INTENT. Where 
the Legislature has enacted two or more 
statutes, which from their wording appear 
to be inconsistent, or in conflict with the 
State or Federal Constitutions, there is an 
ambiguity, the courts construing the statutes 
are permitted to look beyond their words as 
to the legislative purpose. 131 Ky. 551, 115 
S. W. 703. 

LEGISLATIVE POWER. Author¬ 
ity exercised by that department of gov¬ 
ernment which is charged with the 
enactment of laws as distinguished from 
the executive and judicial functions. The 
law-making power of a sovereign state. 

The authority conferred by or exercised 
under the constitution of a state or of the 
United States, to make new laws or to alter 
or repeal existing ones. 

A law in the sense in which the word is 
implied in these definitions is a rule of 
civil conduct, or a statute described by the 
legislative will, and not law in the more 
general sense in which the term is appli¬ 
cable to that which owes its origin, either 
wholly or in part, to the judicial power. 
See Law ; Judge-Made Law ; Judicial 
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Power, The separation of the three 
powers of government which underlie all 
modem civilised government has been dis¬ 
cussed under the title Executive Power, 
in which, as well as in the title Judicial. 
Power, many of the questions arising in 
connection with the difference of the 
spheres of action of these three powers 
have been discussed, and to these titles 
reference should be made and they should 
he read in connection with this title. 

“ Legislation is essentially an act of 
sovereign power; . . . the very definition 
of law, ... shows the intrinsic superiority 
of the legislature. It may be said, the 
power of the legislature, also, is limited by 
prescribed rules. It is so. But it is never¬ 
theless the power of the people and sover¬ 
eign as far as it extends./’ Gibson, J., in 
19 S. & R. 380. 

14 Plenary power in the legislature for all 
the purposes of civil government is the 
rule. A prohibition to exercise a partic¬ 
ular power is the exception.” 16 N. Y. 
532. 

** The legislative power qf a state ex¬ 
tends to everything within the sphere of 
such power, except as it is restricted by 
the Federal Constitution or that of the 
state." Swayne, J., in 19 Wall. 676. 

“ The state does not act by its people in 
their collective capacity, but through such 
political agencies as are duly constituted 
and established. The legislative power is 
the supreme authority except as limited 
by the constitution of the state, and the 
sovereignty of the people is exercised 
through their representatives in the legis¬ 
lature, unless, by the fundamental law, 
power is elsewhere reposed,” Fuller, C. J., 
in 146 U. S. 25. ** Irrespective of the 
operation of the Federal Constitution and 
restrictions asserted to be inherent in the 
nature of American institutions, the gen¬ 
eral rule is that there are no limitations 
upon the legislative power of the legisla¬ 
ture of a state, except those imposed by 
its written constitutions." Fuller, C. J., in 
148 U. S. 661. 

It is in .the legislative department that 
the supreme and ahsolnte anthority is 
vested ; 1 Bla. Com. 62, 142; Locke, Govt, 
ch. xii. xiii. par. 163. 

“ The legislative power is that which Km 
the right to direct how the force of the 
community shall be employed for preserv¬ 
ing the community and the members of 
it. Locke, Govt. ch. xiL par. 143. But it 
was only upon the ruins of the royal pre¬ 
rogative, so far as concerned the right to 
dispense with any statute, that the founda¬ 
tions were laid on which by a steady, if at 
times an interrupted growth, was built up 
the final omnipotence of parliament. The 

S ower of the king was defined by the 
ecision in Godden v. Hales, Comb. 21 ; 
8. c. Show, 475. See also 1 Thayer, Caa. 
Const. L. 29, n. 

A state constitution, adopted before that 
of the United States, is a result of all the 
plenary legislative power of the people un¬ 
trammelled by any higher law; 154 N.Y. 61. 

It has always been understood that the 
sovereignty of the federal government is 
in coagrees, though limited to specified 
objects. “ The wisdom and the discretion 
of congress, their identity with the people, 
and the influence which their constituents 
possess at elections, are, in this, as in many 
other instances, as that, for example, of 
declaring war, the sole restraints on which 
they have relied, to secure them from its 
abuse." 9 Wheat. 187, per Marshall, C. J. 

Legislative discretion is of two kinds, 
legal and political. " Legal discretion is 
limited. It is thus defined by Lord Coke : 
Discretio est discemere per legem quid sit 
jtistum. Political discretion has a wider 
^ em ^ races * combines, and con¬ 
siders all circumstances, events, and pro¬ 
jects, foreign or domestio, that can affect 
the national interests. Legal discretion 
has not the means of ascertaining the 
grounds on which political discretion may 
have proceeded.” Hall, Ain. L. J. 255. 

While each of the three departments 
of government is essential to the exist¬ 
ence of a state, as modern government 


Is understood, it Is undoubtedly true that 
the strongest is the legislative. That 
would result from its control of the public 
purse, if from nothing else; but notwith¬ 
standing this fact, the judioiary which is 
in theory the weakest of the departments 
has held its own plaoe as a oo-eoual and 
oo-ordinate department, and after the 
lapse of & century it is said “ that the three 
departments still retain their balance, each 
with its prerogatives unimpaired.” 1 
Fost. Const. § 45. 

Besides the vantage ground which the 
legislative department naturally occupies 
as contrasted with the other two by reason 
of the character of its functions, it has been 
said that it i9 the branch of the government 
whioh has grown the most. And it is sug¬ 
gested, that coming as it does from the 
people, much is tolerated which would not 
oe permitted in the other departments ; 
Miller, Const. U. S. 95. It has been main¬ 
tained by some writers that congress has 
enoroached permanently upon the other 
departments, hut this opinion is contro¬ 
verted ; 1 Fost. Const. §45. n. 11. There is 
no question as to the importance of the 
constitutional restraint upon the power of 
congress. Montesquieu said that the 
English constitution would perish if the 
legislative power should become more cor¬ 
rupt than the executive ; and a later 
writer considered tliat while it was im¬ 
portant to restrain the executive power, it 
was still more important to restrain the 
legislative; De Lolme, Const. 190. 

It has been said that: 44 in the United 
States, all legislative power exists in two 
forms, viz. :—1st. As political or sovereign 
power, the nation as a whole embodying 
the political sovereignty supreme and un¬ 
limited ; 2d. As civil or delegated power, 
the legislature representing the legal sov¬ 
ereignty as bounded by constitutional 
limitations. Political legislation, there¬ 
fore, being among the powers of sover¬ 
eignty, belongs exclusively to the people 
as a nation. 

Civil legislation, being morally an act of 
agency performed by the delegates or rep¬ 
resentatives of the people, belongs to the 
legislature proper, and indirectly to the 
judiciary in the exercise of a supervisory 
power arising out of actual controversy. 
In the hierarchy of government the people 
frame the constitution, the constitution 
creates the legislature, and the legislature 
enacts the laws.” Ordron. Const. Leg. 15. 

The legislative institutions of England 
are considered by the best constitutional 
historians to have been of Teutonic origin ; 
id. 62; Freeman, Eng. Const. 18. 

The ancient Teutonic assembly In Its twofold 
operation Is thus described by Tacitus: “About 
minor matters tbe chiefs deliberate; about the 
more Important, the whole tribe. Yet even when 
tbe formal decision rests with the people, the affair 
Is always thoroughly discussed by the chiefs. They 
assemble, except In the case of sudden emergency, 
on certain fixed days, either at new or At full moon, 
for this they consider the most auspicious season 
for the transaction of business. Their freedom has 
this disadvantage, that they do not meet simultan¬ 
eously, or as they are bidden, but two or three days 
are wasted in the delays of assembling. When tne 
multitude think proper, they sll down armed. 
Silence Is proclaimed by the priests, who have on 
these occasions the right of Seeping order. Then 
the Icing or tbe chief, according to age, birth, dis¬ 
tinction In war, or eloquence, Is heard, more because 
he has Influence to persuade, than because he has 
power to command. If his sentiments displease 
them, they reject them with murmuqe: Ifthey are 
satisfied, they brandish their spears. The most 
complimentary form of assent Is to express appro¬ 
bation with their weapons." Church and Brodribb'e 
translation of Agiicoln and Gomomo, OS, 96, 

“ Such." It is said, “ was tbe earliest form of our 
racial legislature of which there Is record. And In 
It were the germs of all that came after It. The 
essential features of 6axon markmoot, shire moot, 
folkmoot and wltenagemot; of Norman greAt coun¬ 
cil ; of parliament: of colonial and state legislature ; 
and or the American congress, were historically 
derived from this ancient and original Teutonic 
source.'* Stevens, Sources of the Constitution 60. 

The same view of the origin of our legislative In¬ 
stitutions Is taken by another writer on the subject 
who says: “The preeent congress of the United 
Btotea h ■ national legislature, and Its source may 
he traced through the British parliament to the 
meetings in the wood* described by Tacitus." 1 
r oet. Const. 807. Bo also It was said by the great 
Frenchman by whom first was given verbal expree- 
52.°..*° “r mode r n of government: “Co 

* *** tronvd dens Ire bols." (This 
splendid s ystem was found in the forest.) Montes¬ 
quieu. L Swprit (tr» LoiM, xl. eh. v|. Foster gives 


an Iqterestlng account of mnse primitive legislative 
assemblies of a whole neopie which are still In exist¬ 
ence ; of which probably no more parfect democracy 
has ever existed than the town meeting of New 
England. See I Fost. Const. | 47 ; Spencer, Pol. Inst. 
| 401 ; Town Mkktino. 

Going back still further It is said that the Aryan 
Instlnol of popular government finds expression 
In representative government, and confldee the 
law-making power to a legislature rather than to i 
personal sovereign, the latter system being always 
adhered to among the Oriental nations ana those of 
Europe not affected by Aryan origin or admixture : 
Ordronaux, Const. Leg. 8. 

The legislative system of America is undoubtedly 
derived rrom that of England : tbe senate being a 
development from the house or lords and the pnvy 
council, and the house of representatives confess¬ 
edly from the house of commons. The earliest 
Impressions which were received of legislative au¬ 
thority in England, reflected the characteristic 
powers “of ancient Teutonic assemblies,—the ex¬ 
ercise of authority over tribal or national affairs, 
and the combining of judicial with legislative func¬ 
tions." Stevens, Sources of the Constitution 68. 
This authority gives an interesting and instructive 
sketch of the growth of legislative power as it Is 
known In England and America. Prior to Edward 
the Confessor, the powers of the wltenagemot were 
very great, extending to the making and unmaking 
of kings ; Including lease, taxation, treaties, land 
grants, control of military and naval forces, and 
ecclesiastical officers, including also the functions 
of a supreme court of Justico. It survived the 
Norman conquest theoretically with the Bame 
powers, but practically they were minimized by the 
conqueror and his successors at the same time that 
they observed the formality of professing to act by 
its counsel and advice. With the Plantagenets the 
legislative power Increased, and under Edward I. 
parliament attained the perfected organization of 
the two houses, and the essentials of Its subsequent 
authority which was subject to fluctuations. Sub¬ 
sequent alternations of power and weakness led up 
to the contest with the Stuarts and the final over¬ 
throw both of the throne and the lords, which, It 
Is said, was “so disastrous that neither has since 
fully recovered the place once held In the fabric of 
the state." After a partial reaction, the revolution 
of 1688 Anally established the legislative power In 
England, ana through the opposing forces of the 
rise of the cabinet system, the feebleness of the 
first two Georgee, ami on the other hand, the asser¬ 
tion of the royal power by George III., there hap¬ 
pened to be at tne period of colonial growth in 
America, and the establishment of American inde¬ 
pendence, that condition of distinct and Independ¬ 
ent executive and legislative power which left its 
impress upon the American constitutions ; although 
in England the result of the cabinet system was 
the development of the Anal domination of the 
crown by parliament ;'id. ch. 4. 

The same autbor finds several points in which the 
legislative procedure In the United States is traced 
naturally to that of England. The system of orig¬ 
inating legislation by bills passed by both houses 
and submitted to the approval or veto of tne exec¬ 
utive, he traces back to the period when parliament 
began to take the initiative, and legislation arose 
from its petitions to the king. A like origin Is at¬ 
tributed to certain privileges possessed by each 
house, such as. on the one hand, the Judicial rights 
of the senate and the power of impeachment and 
of initiating money bills In the house. So also the 
privileges of mem tiers of both houses of freedom of 
speech, freedom from arrest, and the provision that 
each house is the Judge of the election and qualifi¬ 
cation of its members ; id. 

Most of the American constitutions pro¬ 
vide, in express though in different terms, 
for the separation of the three powers of 
government. See Executive Power. The 
constitutions of the United States, and. a 
few of the states, do not have such a formal 
provision, but simply vest in the legislature, 
the legislative power; in the courts, the 
judicial power; in the executive, the ex¬ 
ecutive power. These various constitu¬ 
tional provisions are collected in Stimson, 
Am. Stat. L. § 200. In most of them there 
is not only an express separation of powers, 
but also a prohibition against the assump¬ 
tion or discharge of the functions of any 
one department by a person or persons ex¬ 
ercising the functions of another. And 
the Ohio constitution, Art. 2, § 92, provides 
that the legislature can exercise no judicial 
power not expressly conferred by the con¬ 
stitution. It is generally conceded, how¬ 
ever, that those constitutions which simply 
vest the three powers in three distinct de¬ 
partments operate as clearly and distinctly 
as enjoining the separation of the depart¬ 
ments as those in whioh there is an express 
provision, and this may be accepted as a 
settled principle of American constitu¬ 
tional law. In an early case it was said 
that “ no power can be properly a legisla¬ 
tive and properly a judicial power at the 
same time; and as to mixed powers, the 
separation of the departments in the man¬ 
ner prescribed by the constitution precludes 
the possibility of their existence.” 2 D. 
Chip. 77. It is true, as suggested by an¬ 
other court, that there are. many minor 
duties devolving upon a government which 
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cannot be assigned, strictly speaking, to 
any one of the three departments; 84 Cal. 
520. A suggestion has been made to char¬ 
acterize these nondescript duties as “ ad¬ 
ministrative,” but it is very truly remarked 
that this “ does not much mend the matter, 
for it is at once obvious that this does not 
make a fourth department, but merely 
gives a name to a group of duties taken from 
the legislative ana executive departments.” 
81 Am. L. Reg. N. s. 438. It might be added 
that the term administrative in this sense 
might have an application under the sys¬ 
tems of continental Europe, where the ex¬ 
ecutive exercises certain legislative func¬ 
tions not belonging to the office as we 
understand it. See Executive Power. 
The three departments are not merely” 
equal, but exclusive, in respect to their 
duties, and absolutely independent of each 
other ; 109 Ind. 8 ; one cannot inquire into 
the motives underlying the action of an¬ 
other ; 8 id. 208. The executive power is 
much more easily defined than the other 
two. The greater difficulty of determining 
the boundary line between legislative ana 
judicial power has been already alluded to 
under the latter title, as also have some of 
the reasons why the legislature has con¬ 
tinued to exercise some powers which in 
their nature are judicial, even after the 
general acceptance of the theory that they 
should be separated. The difficulties of the 
subject arise, more particularly in the 
determination of what are legislative and 
what are judicial acts, rather than in the 
scientific definition of the distinctive 
powers. The statement of the principles 
upon which the definitions rest is com¬ 
paratively easy, and the cases abound in 
statements which in varying terms express 
the difference with sufficient accuracy; 
some of these cases have been cited in tne 
other titles referred to. A terse expression 
is that of Mr. Justice Field : “ The distinc¬ 
tion between a judicial and a legislative 
act is well defined. The one determines 
what the law is, and what the rights of the 
parties are, with reference to transactions 
already had ; the other prescribes what the 
law shall be in future cases arising under 
it.” 99 U. 8. 761. Another early state¬ 
ment of the distinction is: “A marked dif¬ 
ference exUts between the employment 
of judicial and legislative tribunals. The 
former decide upon the legality of claims 
and conduct, and the latter make rules 
upon which, in connection with the con¬ 
stitution, those decisions should be founded. 
It is the province of judges to deternfine 
what the law is upon existing cases. In 
fine, the law is applied by theone and made 
by the other. To do the first, therefore, to 
compare the claims of the parties with the 
law of the land before established, is, in its 
nature, a judicial act. But to do the last, 
to pass new rules for the regulation of new 
controversies, is, in its nature, a legislative 
act.” 1 N. H. 204. “ The distinction be¬ 
tween legislative and judicial acts is that 
the former establishes a rule regulating 
and governing matters occurring after its 
passage, while the lAtter determines rights 
and obligations concerning matters which 
already exist, and have transpired before 
the judicial power is invoked to pass upon 
them.” 68 Cal. 107 ; 4 Ill. 238 ; IN. H. $04. 
In cases where the doubt can be otherwise 
resolved, probably the best solution of the 
diffioulty may be found in the suggestion 
that: “ Since the legislative department is 
the broadest in scope, and per nape corre¬ 
sponds most nearly to the original deposi¬ 
tary of all the do were,” or, it might be 
added, of the ultimate sovereignty, “ it 
seems logical to leave to it the Yesiduum, 
and say that everything not clearly execu¬ 
tive or olearly judicial is legislative.” 81 
Am. L. Reg. N. s. 438. “ And, in general, 
it is to be borne in mind that the question 
always is, not what U the etymological 
meaning of legislative and judicial, but 
what were in fact the functiohs of legis¬ 
lature and courts, respectively, at the timo 
the constitution in question was framed.” 
Id. ; 80 W. Va. 482 ; 55 N. H. 179. 

It is of course to be borne in mind that 
this question is to be dealt with, so far as 


the states are concerned, solely with refer¬ 
ence to the state constitution. There is 
nothing in the constitution of the United 
States which forbids the legislature of a 
state to exercise judicial functions ; 2 Pet. 
418. 

In the earlier development of constitu¬ 
tional government in the United States 
the separation of the powers of government 
was less strictly observed than has been 
necessarily done under the later constitu¬ 
tions, in which it is expressly provided for 
and insisted upon; it may be remarked 
that the provisions of later constitut ions on 
this subject are directed more particularly 
to the restraint of the legislative power 
within what are considered its proper 
bounds, with the view to aboliHh or avoid 
the abuses thought to attend the exercise 
of it in the past. 

Mr. Justice Miller, in alluding to the set¬ 
tlement of the principle that the courts 


under the United States constitution are 
purely judicial bodies, observes that, under 
United States lawB, the converse of this pro¬ 
position does not hold good as to legislative 
bodies. He illustrates this by a case in 
which it was held that a territorial statute 
of Oregon divorcing a husband and wife, 
the former being a resident of Oregon and 
the latter with her children residents of 


Ohio, where they had been left by the hus¬ 
band under a promise to return or send for 
them, was a legitimate exercise of legisla¬ 
tive power according to the then prevailing 
judicial opinion of the country, and the 
understanding of the legal profession at 
the date of the act creating tne territorial 
government; 125 U. S. 190 ; and he adds 
by wey of comment : “So extreme a case 
as this, where manifest injustice was done 
under the form of law, shows that legisla¬ 
tures ought not to exercise judicial powers ; 
or, at least, if they doexercise them, should 
be required to cite in all interested parties 
before they do it." Miller, Const. U. S. 
856. The passage of divorce bills by legis¬ 
latures has, at times, been very frequent 
in some states ; but the tendency of public 
opinion is decidedly in the line of the com¬ 
ment of Mr. Justice Miller above cited. It 
is undoubtedly the most extreme case of 
exercise of legislative power which verges 
nearly upon the judicial. 

In many of the later state constitutions 
the legislature is expressly prohibited from 
passing divorce bills, but in the absence of 
such provision it has been held that the 
legislature has the power; 2 Kelly 191 ; 
8 Yerg. 77 ; 125 U. 8. 190. The recognition 
of this power in the United States was 
simply a continuance of the rule which was 
in force in England at the time of our in¬ 
dependence ; and it was treated as a matter 
of history that the power existed. The 
English parliament has always passed such 
bills, ana may do so at the present time, 
exoept so far as the power may be con¬ 
sidered modified by the divorce act of 1857 ; 
L R. 11 App. Cas. 294 ; 12 id. 812,861,864 ; 
18 id. 741. 


In states where there was an express di¬ 
vision of governmental powers the question 
has arisen in several cases whether the 
power to grant a divorce was so far judi¬ 
cial as to make its exercise by the legisla¬ 
ture unconstitutional. It has been so held 
in several cases ; 4 Mo. 147 ; 12 id. 498; 17 
id. 590 ; 28 id. 192 ; 4 Fla. 28 : see 12 Pa. 
851. In some oases it has been held that a 
legislative divorce was valid where the 
oourt had no jurisdiction ; 51 Me. 480; 2 O. 
Greene 604; but not otherwise, under a con¬ 
stitution separating the powers; Id Me. 
479. On the other hand it has been held 
that such action by tlie legislature is not 
an invasion of the judicial power; 8 Conn. 
547; 2 Md. 429 ; 2 Wash. Ter. 8; and the 
United States supreme court in a case 
cited supra held that the separation of 
governmental powers, and the implied pro¬ 
hibitions resulting therefrom were not in¬ 
tended to exclude the legislative power 
over the marriage relation ; 125 U. S, 190. 
In Delaware, where the practice of legislar 
tive divoroes has always prevailed, while 
as an original question it was considered 
that the power might be doubted, it was 


considered that too many rights of person 
and property would be disturbed to war¬ 
rant the oourt in doing otherwise than to 
uphold legislative divorces; 4 Hairing. 442. 
And in Kentucky there have been a num¬ 
ber of Intimations on the subject, the result 
of which seems to be that the separation of 
the governmental powers would De violated 
by legislative divorces ; 3 B. Monroe 90; at 
least after the commencement of a suit in 
the courts ; 9 id. 295 ; that where it was 
founded on the application of one party for 
breach of contract by the other, it was judi¬ 
cial ; 7 Dana 184 ; butnot where it was for 
the benefit of and acquiesced in by both par¬ 
ties ; 1 Mete. (Ky.) 819. The theory of the 
last case would seem to violate the aoctrine 


which underlies divorce as a judicial pro¬ 
ceeding, that no divorce should be obtain¬ 
able by collusion. It is very well under¬ 
stood that this principle is constantly vio¬ 
lated, but usually sub silentio and certainly 
without formal recognition by the court. 
See also 18 L. R. A. 95, where cases arising 
under different constitutional provisions 
are collected ; Divorce. 

In some early cases efforts were made to 
obtain legislative relief from what were 
considered “ hard cases” in the courts, and 
acts granting an appeal in a special case 
were held to be an encroachment upon the 

J udicial power; 2 D. Chip. 77; SGreenl. 298; 
>ut in a similar case from Connecticut it 
was held an act of judicial and not legisla¬ 
tive authority, but was sustained upon the 
ground that under the then existing con¬ 
stitution of Connecticut, judicial power 
was not forbidden to the legislature; 3 
Dali. 398. Though the idea of the effect of 
the constitutional separation of powers was 
not at first easily understood, it was made 
apparent as cases were passed upon by the 
courts that their judgments were subject 
to no control by the other departments of 
the government except Buch as might be 
given to them by constitutional provisions 
concerning pardons; 31 Gratt. 105; nor is 
interference by the legislature permissible 
“ to change the decision of cases pending 
before the courts, or to impair or set aside 
their judgments, or to take cases out of the 

f eneral courts of judicial proceedings ; " 
Allen 361. It has been held that the 
legislature cannot regulate the issuing of 
injunctions; 5 Cal. 73; interpret such 
existing laws as do not apply to its own 
duties: 48 Mo. 410; 16 N. Y. 424 ; grant a 
new trial, or direct the court to order it; 
15 Pa. 18; open a judgment to let in gar¬ 
nishees to amend ana set aside a verdict 
obtained against them ; 4 R. I. 324 ; make 
a judgment of a justice of the peace final 
and conclusive (under the constitution of 
the state); 5 Ark. 358 ; authorize the sale 
md conversion into personalty of land 
devised in perpetuity for a charitable use; 

1 Houst. 580; give construction to a 
charter; 64 Miss. 378; legalize defective 
pleadings without first requiring them to 
be amended; 31 Cal. 190 ; remit flues and 
forfeitures; 26 Ala. 489; provide by reso¬ 
lution that a criminal should be discharged 
by a court; 7 Humph. 152 ; validate a 
transaction which the courts have held 
void ; 129 Mass. 559 ; or ascertain indebted¬ 
ness and direct payment between par¬ 
ties ; 10 Yerg. 59; 4 Ill. 238. In short, 
the determination of a question of right, 
or obligation, or of property as the founda¬ 
tion of a proceeding is a judicial act and 
not within the legislative power; 68 Cal. 
197 ; 99 U. S. 701. The legislature cannot 
declare what the law was, but what it will 
be ; 2 Cra. 272. 

“ It is perhaps true that the lines which 
separate the legislative and the judicial 

S ower are sometimes not very clearly 
eflned, but they are becoming more ana 
more so. That is a judicial power which, 
in a con trove ray, decides the right to 
roperty between citizens or proper parties, 
uch a determination is not a legislative 
power. If a legislature, or at least suoh a 
body acting within the dominion of the 
government of the United States, should 
undertake to declare that certain property 
which belonged to A should beoome the 
property of B, it would be an invasion of 
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(he judicial function, and therefore wholly 
inoperative and void. No court would 
hesitate to declare that such a determina¬ 
tion was within the province of the courts 
alone; that the legislature could not effect 
it, because of this separation of the judicial 
and legislative powers which is made ty 
the constitution. Miller, Const. U. 9. 848, 
See 1 De Tooqueville, Deni, in America 88, 

The legislature has power when unre¬ 
strained by a constitutional provision to 
make a void thing valid by a curative 
statute; 18 Ind. 258: to declare that exe¬ 
cutions provisionally issued by justices 
of the peace, more than two and lees than 
five years after the judgments on which 
they were issued were rendered, shall not 
be Invalid on that account ; 19 Miss. 17 ; 
or to authorize the reopening of judgments 
in which the state is plaintiff for the pur¬ 
pose of setting up a new defence ; 26 Cal. 
135. But it cannot overthrow judgments 
by legislative mandate, curative statutes, 
or otherwise; 107 Ind. 31; nor render 
valid a judgment which would otherwise 
be void, since the effect would be the ren¬ 
dition of a judgment by the legislature 
which is beyond its power ; 58 Mich. 864 ; 
40 N. J. L. 383 ; even if expository statutes 
be held effective from tneir date, being 
practically a new enactment to give them 
retroactive effect would reverse decisions 
already made, and they cannot control the 
interpretation of the courts in dealing with 
ca uses of action already accrued ; 2 Cra. 
194; 11 Mass. 396 ; 11 Pa. 489; Cooley, Const, 
Lim. [94] ; 31 Am. L. Reg. n. s. 440. See 
RbTHOSPECTTVR; STATUTE ; El POST FaCTO. 

In most of the cases above referred to 
the distinction between judicial and legis¬ 
lative power is sharply defined, but the 
cases which present difficulty are of a dif¬ 
ferent character. Cases of a class pre¬ 
senting more difficulty arise under statutes 
authorizing the organization of municipal 
corporation a and the change of their 
boundaries by the courts. Such acts have 
been held to present judicial questions; 
43 la. 253; 23 Neb. 426; 42 Kan. 627 ; 44 
id . 577 ; 48 id. 738; 5 id. 673. A critical 
examination of these cases and the authori¬ 
ties upon which they were based results 
in the conclusion that they did not "afford 
a very secure foundation for a decision that 
needs authority to rest on and . , . will 
be generally regarded as out of harmony 
with the principles heretofore laid down as 
settled/ 1 The read nature of the proceed¬ 
ings it is said are “ more apparent in the 
Kansas cases because they masquerade less 
in the guise of an ordinary lawsuit.” 81 
Am. L. Reg. n. s. 443. The writer just 
oited suggests that the mere necessity of 
determining facts does not constitute a 
judicial act, nor is a question judicial 
simply because it calls for judgment and 
discretion. The subdivision of a state for 
the purpose of local government is pre¬ 
eminently a subject for legislative action. 
The practical effect of the Kansas statute 
was said by the court to be the submission 
to a judge in advance of its enactment the 
question of the legality of a city ordinance ; 
43 Kan. 633 ; and this it is suggested wn* 
sufficient to oast doubt upon its validity. 

The decision of questions of public policy 
relating to the organisation of municipal 
corporations cannot be exercised by a 
judge, but properly belongs to the legisla¬ 
tive department; 54 N. J. L. 283; in this 
case it was held that a justice of the eu- 
Dreme court could not be authorized by an 
act of assembly to decide within what terri¬ 
tory resident voters should be permitted to 
assume municipal existence and authority. 
It is well settled that mere abstract ques¬ 
tions or moot cases cannot he submitted 
for the decision of the court; Cooley, Const. 
L. 183 ; l Ind. 21; 8 Mo. 313 ; accordingly 
it has been held that: " Whether cities, 
towns or villages should be incorporated, 
whether enlarged or contracted in their 
boundaries, presents no question of law or 
fact for judicial determination. It is 
purely a question of policy to be deter¬ 
mined by the legislative department." 
73 Ill. 153; 33 Minn. 540 ; 29 Mich. 451; 
84 N. Y. 86; 70 Cal. 481. Unon the same 


principle it was held that the division of a 
state into drainage districts and their 
organisation was a legislative function 
and could not be delegated to executive 
officers if it could bo delegated at all; S3 
Cal. 634. So an aot authorizing a oourt 
upon petition of taxpayer* to supersede, 
revoke, and annul municipal ordinances 
was a grant of legislative power and 
void ; 80 W. Va. 479; there is no legis¬ 
lative power to confer upon the judioiary 
the power of taxation ; 48 N. J. L. 348 ; or 
to require oourts to state in writing the 
reasons of their decisions; 13 Cal. 24; or to 
appoint surveyors ; 58 Mioh. 864; or judges 
to write head notes for their opinions; 118 
Ind. 88; or to fix railroad rates oi trans¬ 
portation ; 72 N. W. Rep. (Minn.) 718. 

But courts have no power to inquire into 
the necessity for an act creating a new 
judicial district, as that is purely a legisla¬ 
tive question ; 82 Pac. Rep. (Wyo.) 85U. 

The question whether a law is wise or 
just is a legislative and not a judicial ques¬ 
tion; 130 U. 9. 581. So congress can 
determine whether claims upon the pub¬ 
lic treasury are founded upon moral and 
honorable obligations, and upon principles 
of right and justice; and having decided 
suoh questions in the affirmative, and hav¬ 
ing appropriated, public money for the pay¬ 
ment of such claims, its decision can 
rarely, if ever, be the subject of review by 
the judicial branch of the government; 
103 U. S. 427. 

The courts have no power to inquire 
whether notice of an application to the 
legislature for local or special legislation 
required by the state constitution, and 
legislation defining it, has been given. 
But the legislature is the sole judge of that, 
and the passage of an act is a legislative 
judgment that it was properly done; 29 

The provision of the Chinese Deportation 
Act of May 6, 1892. which puts the burden 
of proof upon a Chinese laborer arrested 
for having no certificate, and requires 
proof by one capable white witness that he 
was a resident of the United States at the 
time of the passage of the act, is within 
the legislative power to prescribe rules 
with respect to the admissibility and effect 
of evidence ; 149 U. 8. 698. 

Legislative power to pass a statute is not 
established by the enactment of previous 
statutes of the same character, unless such 
legislation has been uniform and its valid¬ 
ity acquiesced in ; 6 App. Div. N. Y. 277, 

The legislative power has been held to 
authorize acts—to make conspiracy to do 
an act punishable more severely than the 
doing of the act itself; 159 U. S. 590; to 
prohibit the removal into a court of errors 
and appeals of cases of contested elections; 
38 Ati. Rep. (N. J.) 880 ; to provide that 
courts shall be open at any place in the 
district where the judge may be; 42 Pnc. 
Rep. (N. M.) 107 ; to deprive individuals ol 
the right to engage in liquor traffic, though 
suoh power is not expressly granted by the 
constitution, and there is a general reserva¬ 
tion to the people of nil rights not enum¬ 
erated ; 42 9. C. 222 ; to prohibit the manu¬ 
facture and sale of intoxicating liquors; 123 
U. S. 628 ; to authorize a particular person 
to act as guardian without bond ; 116 N. C. 
795 ; to convert real into personal estate for 
puiposes beneficial to those interested, not 
sui juris; 16 Mass. 326 ;*but not for those 
who are qvi juris; 53 N. Y. 245 ; 2 Seld. 
358. 

A provision in the charter of a railroad 
company authorizing the guardian of a 
minor to agree upon the amount of damages 
for taking the land of a minor is not an in¬ 
vasion of the judicial power but is an exer¬ 
cise of legislative power only ; 69 Miss. 989, 

The legislature has no power to reimburse 
a public officer for money loct in his official 
oapaoity, particularly where the money 
belonged to the state school fund, and was 
not raised by taxation; and the offloer 
repaid the money lost out of his private 
funds ; 188 Ind. 821. 

A question which has given rise to much 
discussion is the authority of the legislature 
to require what are known as advisory 


opinions from oourts or judges upon gen¬ 
eral questions submitted as distinguished 
from the questions naturally arising in a 
litigated cam. As to the effect of such 
opinions as precedents, see Precedent. It 
was early settled as to the federal judges 
that their judicial duties did not require 
or empower them to answer such questions; 
Bee 4 Am. Jur. 293 : 2 Dali. 410, n,; 13 How. 
52, n. In some states there are constitu¬ 
tional provisions authorizing the request 
for Bucn opinions, and in other states there 
are statutes merely, at least one of which 
has been held unconstitutional ; 10 Minn. 
78 ; 8. c. 1 Thayer, Cas. Const. L. 181-3, and 
notes; and it has been said. “ one would 
expect the same decision with regard to 
the others if they were contested ; ” 31 Am. 
L. Reg. N. s. 456. 

In Massachusetts, where there is a con¬ 
stitutional authority for such questions 
(with reference to a statute making educa¬ 
tion compulsory), the justices declined to 
give an opinion when 44 required " to do so 
by the legislature, assigning the reason that 
the legislature had power to ask for such 
opinions only “ upon important questions 
of law and upon solemn occasions ; ” 148 
Mass. 623. This decision is criticised in an 
elaborate article, which discusses the power 
historically and reviews the opinions given 
by judges in all the states having constitu¬ 
tional provisions on the subject; 24 Am. L. 
Rev. 869. See also 126 Mass. 557 ; Thayer, 
Legal Effect of Opinions of Judges (Pamph¬ 
let). 

Not only is it beyond the power of the 
legislature to confer non-judicial functions 
upon courts and judges, but also, to vent 
judicial power in any one else. Hence a 
statute authorizing the election, by agree¬ 
ment of parties, of a member of the bar to 
try a case in whioh a judge is interested, 
was held void ; 89 Wis. 390. 

Congress can neither withdraw from 
judiaial oognizance any matter which from 
its nature is the subject of a suit at common 
law, or in equity, or admiralty, nor bring 
under the judioial power a matter which, 
from its nature, is not a subject for judicial 
determination ; 18 How. 272. 

As to the legislative power to provide for 
taking private property for public use, and 
the legislative function of determining 
what is a public use, see Eminent Domain. 

As to the authority of the courts to 
declare statutes unconstitutional and in¬ 
valid, see Constitutional and Judicial 
Power. In the former is also discussed the 
theory sometimes advanced, but having no 
substantial basis of authority, that upon 
some higher ground than that of constitu¬ 
tionality the acts of the legislature may be 
reviewed by the courts. In a line with the 
authorities there cited on this subject, and 
speaking upon the point that the legislative 
power operating upon proper subject-matter 
is uncontrolled otherwise than by constitu¬ 
tional restriction, it was said by Storrs, J., 
speaking for the supreme court of Con¬ 
necticut : “ The defendant insists that we 
should pronounce the law now in question 
to be void, on the ground that it is opposed 
to natural right, and the fundamental prin¬ 
ciples of civil liberty. We are by no means 
prepared to accede to the doctrine involved 
in this claim, that, under n written con¬ 
stitution like ours, in which the three great 
departments of government, the executive, 
legislative, and judicial, are confided to 
distinct bodies of magistracy, the powers 
of each of which are expressly confined to 
its own proper department, and in which 
(he powers of each are unlimited in its 
appropriate sphere, except so far as they 
are abridged by the constitution itself, it is 
competent for the judicial department to 
deprive the legislature of powers which they 
are not restricted from exercising by that 
instrument. It would seem to be sufficient 
to prevent us from thus interposing, that 
the power exercised by the legislature is 
properly legislative in its character, whioh 
is unquestionably the case with respect to 
the law we have been considering, and that 
the constitution oontains no restriction 
upon its exercise in regard to the subject 
of it.” 25 Conn. 290. "I am opposed to 
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the judiciary attempting to set bounds to 
legislative authority, or declaring a statute 
invalid upon any fanciful theory of higher 
law or first principles of natural right out¬ 
side the constitution. If the courts may 
imply limitation, there is no bound to im¬ 
plication except judicial discretion, whioh 
must place the courts above the legislature 
and aW> the constitution itself. This is 
hostile to the theory of the government. 
The constitution is the only standard for 
the courts to determine the question of 
statutory validity.” Hubbard, J., in IS 
N. Y. 878.; 18 N. Y. 430; Iredell, J., in S 
Dali. 888. 

It is well settled* that the validity of an 
exercise of legislative power is presumed, 
and must be sustained Dy the court unless 
it can be clearly shown to be in conflict 
with the constitution. The principle is thus 
well stated : “ But it is to be borne in mind, 
that in determining the question whether 
a statute is within the legitimate sphere of 
legislative actipn, it is the duty of courts to 
make all reasonable presumptions in favor 
of its validity. It is not to be supposed that 
the law-making power has transcended its 
authority, or committed, under the form of 
law. a violation of individual rights. When 
an act has been passed with all the requi¬ 
sites necessary to give it the force of a bind¬ 
ing statute, it must be regarded as valid, 
unless it can be clearly shown to be in con¬ 
flict with the constitution. It is therefore 
incumbent on those who deny the validity 
of a statute, to show that it is a plain and 


palpable violation of constitutional right/’ 
16 Gray 417. It is a well-settled principle 
of American constitutional law that the 
legislative power of the state is unlimited 
except by constitutional prohibition, while 
that of the Federal congress, though equally 
unlimited within the scope of its granted 
powers, is limited to the exercise of these 
powers. “ The distinction between the 
United States constitution and our state 
constitution is, that the former confers up¬ 
on congress certain specified powers only, 
while the latter confers on the legislature 
all legislative power. In the one case the 
powers specifically granted can only be exer¬ 
cised. In the other, all legislative powers 
not prohibited may be exercised.” Church, 
C. J.. in 46 N. Y. 401, 404. 

“ With as full respect for the authority 
of former decisions as belongs, from teach¬ 
ing and habit, to judges trained in the com¬ 
mon-law system of jurisprudence, we think 
that there may be questions touching the 
powers of legislative bodies, which can 
never be finally closed by the decisions of a 
court, and that the one that we have here 
considered is of this character.” 16 How. 
869. 


Among the administrative rules laid down 
by Judge Cooley and quoted with great ap¬ 
proval by Professor Thayer, is this : * 4 When 
a statute is adjudged to be unconstitutional, 
it is as if it liad never been. Rights can¬ 
not be built up under it; contracts which 
depend upon it for their consideration are 
void ; it constitutes a protection to no one 
who has acted under it, and no one can be 
punished for having refused obedience toit 
before the decision was made. And what 
is true of an act void in toto is true also 
as to any part of an act which is found 
to be unconstitutional, and which, conse¬ 
quently, is to be regarded as having never, 
at any time, been possessed of any legal 
force.” Cooley, Const. Lim. 188 and cases 
cited; 1 Thayer, Cas. ConBt. L. 175. Other 
authorities, however, have taken a differ¬ 
ent view, and the expression that a law is 
declared by the courts to be unconstitu¬ 
tional and void has been characterized as a 
common misapprehension as to the effect 
of a judicial decision upon the constitu¬ 
tionality of a law. It is said that what the 
court really does in such a case is to ignore 
the statute and decide the case in hand as 
if it did not exist; 80 W. Va. 478; the 
question is simply whether the act furnishes 
the rule to govern the particular case, and 
the general abstract question of the consti¬ 
tutionality of an act cannot be directly 
presented ; 9 Ohio St. 548; 44 The act is not 
stricken from the statute book, and it is not 


superseded, revoked, or annulled. If the 
courts afterwards change their minds, as 
did the Supreme Court of the United States 
in the legal tender cases, the statute is just 
as effective as if it had never been pro¬ 
nounced unconstitutional.” 31 Am. L. 
Reg. N. s. 448. The latter view is undoubt¬ 
edly correct. It was an early custom for 
the legislature to repeal laws which had 
been held to be unconstitutional; 10 Am. 
L. Rev. 188. It is nevertheless true that 
the practice of the government would rather 
have seemed to have settled down to the 
view expressed by Judge Cooley as it is 
customary where serious doubt is expressed 
regarding the constitutionality of a law, to 
have presented to a court a test case and 
when a decision has been rendered by the 
court of last resort adverse to the statute, it 
is acquiesced in by the other departments 
of the government. Familiar and recent in¬ 
stances of this were the decisions adverse 
to the federal income tax law and the Penn¬ 
sylvania alien tax law r >each of which were 
held to be unconstitutional and thereupon 
no further attempt was made to enforce 
them. 

It is a familiar principle that one legis¬ 
lature cannot limit or control the legislative 
actions of its successors and needs no cita* 
tion to support it; 5 Cow. 538. In a late 
case this principle was reiterated and it was 
said to be necessary that each successive 
body should be left untrammelled except by 
the restraints of the fundamental law ; 111 
N. Y. 132 ; 158 U. 8. 628. 

The legislature has power to make a con¬ 
tract binding on the state ; it is a necessary 
attribute of sovereignty; 16 How. 868; and 
it may by such contract, based on a con¬ 
sideration, exempt the property of an indi¬ 
vidual or corporation from taxation, either 
for a specified period or permanently ; 8 
Wall. 430, 488; see also o How. 198. In 
these cases there was a line of very vigor¬ 
ous dissenting opinions in one of which Mr. 
Justioe Miller said; 14 We do not believe 
that any legislative body sitting under a 
state constitution of the usual character 
has a right to sell, to give, or to bargain 
away forever the taxing power of the state.” 
8 Wall. 441. 

Nor can the police power be bartered 
away or shackled by any one legislature. 
It may, for example, create a corporation 
with power to do the business of handling 
and slaughtering live stock, but it cannot 
continue that right so that no future legis¬ 
lature can repeal or modify it, or grant 
similar privileges to others; it cannot by 
contract with an individual restrain the 
power of a subsequent legislature to legis¬ 
late for the public welfare and to that end 
to suppress practices tending to corrtipt 
public morals; 111 U. S. 746 ; 48 Miss. 14• ; 
§4 N. Y. 657, 663 : 87 U. S. 25, 28 ; 101 id. 
814; 187U.S. 659.' 

When its power has not been exceeded 
and the state is bound by its action, a legis¬ 
lature has no power to revoke its own 
grants; 6 Cra. 87 ; 8 Wheat. 1. 

Some of the most important questions 
under this title relate to the subject of the 
delegation of power. The general doctrine 
as to delegation of governmental powers 
has been briefly stated, and some authorities 
cited, elsewhere. See Delegation. 

The general principle that the legislative 
power cannot oe delegated is thus tersely 
expressed by Chief Justice Gibson : 14 Under 
a well-bala need constitution the legislature 
can no more delegate its proper function 
than can the judiciary.” 5 W. & S. 288. 
And see Locke, Civ. Govt. § 142. 

It has very often been said,—that legis¬ 
lative power cannot be delegated is elemen¬ 
tary law. The difficulty is in determining 
what authority or discretion may be con¬ 
ferred on a body other than the legislature 
without contravening constitutional princi¬ 
ple. The general question was the subjeot of 
extended discussion in a case sustaining the 
validity of an act conferring upon railroad 
commissioners the power to determine what 
are reasonable rates for transportation; 88 
Minn. 281. 

Id that otw tbs court quotes from s previous de¬ 


cision <89 MIdd. 474) the goners! rule against the 
delegation of l e g i sla ti ve power, as requiring t*»e 
legislature to pass upon two things, tbs authority 
to QiAifi) ud the expediency of* toe eoactropt 
Tbs court then proceeds to lay down a limitation 
for the rule growing out of the neoenalty of the exer¬ 
cise of discretion and judgment In the exercise of 
certain powers. Attention Is directed to the diffi¬ 
culty In many cases of discriminating between what 
Is properly legislative and what may be executive 
or administrative duty, and It Is said that, while 
still recognising the difference between the dsport- 
xnents of government, " the maker of the taw may 
commit something to the discretion of the other de¬ 
partments, and the precise boundary of this power 
Is a subjeot of delicate and difficult inqu iry into 
which a court will not necessarily enter. (10 wheat. 
1, 46.) The principle is repeatedly recognised by all 
courts that the legislature may authorise others to 
do things which It might properly, but cannot con¬ 
veniently or advantageously, do itself. All laws are 
carried Into execution by office re appointed for the 
purpose ; some with more, others with leas, but ail 
clothed with power sufficient for the efficient exe¬ 
cution of the law. These powers often necemarily 
Involve In a large degree the exercise of discretion 
and judgment even to the extent of Investigating 
and determining the facts, and acting upon and in 
accordance with the facts as thus found. In fact, 
this must be so, if the legislature Is to be permitted 
effectually to exercise Its constitutional powers. 
If this was not permissible, the wheels of govern¬ 
ment would often be blocked and the sovereign 
state find itself hopelessly entangled In the meshes 
of Its own constitution.*’ A number of examples 
mregWen of statutes granting discretionary powers 
to officers charged with the execution of the laws ; 
power given to boards In control of public Institu¬ 
tions to make contracts, adopt rules, etc. ; the as¬ 
sessment of property for the purpose of taxation ■ 
the exercise of the police power in requiring snu 
granting licenses, and the conclusion Is stated 
In the exact words of Judge Ranney, quoted infra. 

The decision of the Minnesota case was reversed 
by the Supreme Court of the United States upon 
grounds not affecting th(s general statement of the 
doctrine of the delegation of legislative power; 134 
U. 8. 418. 

This question was elaborately considered 
by the supreme court in Field v. Clark, 
143 U. S. 640. In this case it was held that 
the authority conferred by a tariff act 
upon the president to suspend by procla¬ 
mation the free introduction of sugar, etc., 
when he should be satisfied that any 
country producing such articles imposed 
duties or other exactions upon agricultural 
or other products of the United States, did 
not conflict with the recognized principle 
that congress could not delegate its legis¬ 
lative power to the president. The law 
was complete when it was declared that 
the suspension should take effeot upon a 
named contingency, the president was the 
mere agent to ascertain the event upon 
which the legislative will was to take effect. 
The court quotes with approval the lan¬ 
guage, often cited, of Ranney, J., in 1 Ohio 
St. 88: “The true distinction is between 
the delegation of power to make the law, 
whioh necessarily involves a discretion as 
to what it shall be, and conferring author¬ 
ity or discretion as to its execution, to be 
exercised under and in pursuance of the 
law. The first cannot be done; to the 
latter no valid objection can be made.” 
Two Pennsylvania cases are quoted with 
approval as follows: 41 Half the statutes on 
our books are in the alternative, depending 
on the discretion of some person or persons 
to whom is confided the duty of determin¬ 
ing whether the proper occasion exists for 
executing them. But it cannot be said 
that the exercise of such discretion is the 
making of the law,” 21 Pa. 188, 202. 

44 To assert that a law is less than a law, 
because it is made to depend on a future 
event or act, is to rob the legislature of 
the power to act wisely for the public wel¬ 
fare whenever a law is passed relating to a 
state of affairs not yet developed, or to 
things future and impossible to fully 
know.” The proper distinction, the court 
said, was this: “The legislature cannot 
delegate its power to ma^e a law; but it 
can make a law to delegate a power to de¬ 
termine some fact or state of things upon 
whioh the law makes, or intends to make, 
its own action depend. To deny this would 
be to atop the wheels of government. 
There are many things upon which wise 
and useful legislation must depend which 
cannot be known to the law-maxing power, 
and must, therefore, be subject to inquiry 
and determination outside of the halls of 
legislation." 72 Pa. Ml. 498. 

The authority given by congress to the 
secretary of war to prescribe rules and 
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insulations for the use, administration, and 
control of canals, etc., owned or operated 
bv the Unite*! States, is held not to be a 
delegation of legislative power, and rules 
made pursuant thereto have the force of 
law ; 74 Fed. Hep. 207. So also an act is 
valid which authorizes the secretary of war 
in his discretion to require the alteration 
of bridges which are obstructions to naviga¬ 
tion ; 82 Fed. Rep. 592. 

A very important branch of this subject 
is the question of legislative power to make 
the enactment of a law depend in one form 
or another upon the result of a submission 
to a popular vote. There have been many 
cases upon the subject and some conflict 
ot opinion, but the right of the legislature 
to refer to the voters of a district or terri¬ 
tory, such as a county or municipality, a 
question local in its nature would seem to 
be quite well settled. Such questions are 
tbe division of a oounty or township and 
the formation of a new one ; 5 Gill 1; see 
also 24 Wis. 149 ; 55 Mo. 295 : the reuniting 
of two separate ones which were formerly 
one; 8 Pa. 391 : 51 III. 94 ; 46 Me. 206 ; 49 
Cal. 478; whether a general school law 
shall be operative in a particular munici¬ 
pality ; 45 Mo. 458; as to the location of a 
county seat ; 10 Pa. 214 ; 38 Wis. 504 ; 51 
III. 37 ; or its removal ; 82 Md. 526 ; so 
whether a municipality may make an im¬ 
provement or incur a debt; 8 Leigh 120; 

45 Ala. 896; 23 N. Y.439 ; 12 Ohio N. S. 596, 
624 ; 21 How. 539, 547; 23 id. 381 ; 3 Wall. 
327. 654 ; 44 Mo. 504 ; 17 Cal. 23 ; 24 111. 75 ; 
or have a revision of its charter; 54 Ga. 317; , 
or the regulation of live stock in a sub¬ 
division of a county ; 87 Tex. 598. Such 
questions as these, it is said, may always 
with propriety be referred to the voters of 
a municipality for decision ; Cooley, Const. 
Lim. [120], where a very large number of 
cases are collected. 

Upon the question whether this principle 
may be applied to the state at large and the 
operation of a law be made to depend upon 
the result of a popular vote, tbe weight of 
judicial opinion is decidedly to the effect 
that it is an unlawful delegation of legisla¬ 
tive power; 2 la. 165; 9 id. 203; 48 Cal. 279, 
313 ; 26 N. Y. 470 ; 17 Mo. 529; 45 id. 458 ; 
93 id. 606; 17 Tex. 441 ; 4 Ore. 132 ; 73 Ga. 
604 ; 25 Md. 562 ; 73 id. 428. 

Earlier cases, however, have maintained 
this view more strongly than Later ones. 
The ground upon which the doctrine of 
the invalidity of such legislation is based 
is very well stated in the leading case of 
Bartow v. Himrod, 8 N. Y. 489. In that 
case it was said by Buggies, C. J., that the 
exercise of such power by the people is for¬ 
bidden by necessary implication. The en¬ 
tire power of legislation is vested in the 
legislature, and it has no power to submit a 
proposed law to the people who voluntarily 
surrendered the power of direct legislation 
when they adopted as a form of govern¬ 
ment a representative democracy. 

There are, however, opposing opinions 
expressed with much force. Redneld, C. 
J., considers the arguments by which the 
doctrine is sustained to be “ the result of 
false analogies and bo founded upon a latent 
fallacy,” though he admits thatlie was “ at 
first, without much examination, some¬ 
what inclined to the same opinion.” 26 
Vt. 357. 

The argument pressed as against the pre¬ 
vailing doctrine is that it is competent for 
the legislature to pass a law which shall 
only take effect upon the happening of a 
contingency and that it is no extension of 
thi9 principle to provide that the contin¬ 
gency shall be a popular vote in its favor; 
Dixon, C. J., in 28 Wis. 291. In the Ver¬ 
mont case the act held valid was to take 
effect in any contingency ; hut in case of a 
popular vote being againBt it, the time when 
it should take effect was postponed to a 
later day ; and in the Wisconsin case an 
act taxing shares in national banks was to 
take effect only after approval of a major-' 
ity of the electors voting on the subject at 
a general election. In another case similar 
to that in Vermont the court was equally 
divided ; 8 Mich. 843. 

This question of the submission of the 


legislation to a popular vote lias been I 
specially considered in connection with so- 
oailed local option laws as to which there 
has been strong pressure of public opinion 
tending towards the relaxation of the 
strictness of the earlier rule and the ten¬ 
dency to hold that the question, whether a 
general police regulation should be of force 
in a particular locality, might be submitted 
to the voters of the distriot. As to cases 
on this subject, see Drlrqation ; Liquor 
Laws ; Local Option. 

With respect to any subject matter prop¬ 
er to be submitted to a popular vote it is 
held that the expression of the sovereign 
will of the legislature that a particular prop¬ 
osition or question be bo submitted need 
not take the form of a law, but it may be 
in the form of a joint resolution ; the 
secretary of state must certify to the prop¬ 
er officers of the various counties in the 
state a joint resolution passed by the legis¬ 
lature, that the question whether a consti¬ 
tutional convention should be held should 
be submitted to the people ; and in case of 
his refusal he may be compelled by man¬ 
damus todoso ;68N. W. Rep. (N. Dak.)418. 

Acts held invalid as an improper delega¬ 
tion by the legislature of the police power 
are a provision that a boiler inspector’s act 
shall not apply to boilers inspected by in¬ 
surance companies and certified by their 
authorized inspectors to be safe ; 68 N. W. 
Rep. (Minn.) 77; an act providing that 
hogs Bhall not run at large in a county, 
if the county courts on petition of voters 
direct that the act be enforced therein : 
23 S. E. Rep. (W. Va.) 666 ; an act direct- 
ingthe insurance commissioner to prescribe 
a standard policy-and forbidding the use of 
any other; 166 Pa. 72 ; acts authorizing 
insurance commissioners to adopt a printed 
form of fire policy with conditions indorsed 
thereon, which, as nearly as possible, in 
type and form shall conform to that adopted 
by another state; 65 N. W. Rep. (Wis.) 738; 
59 Minu, 182, In the last case it was ad¬ 
mitted that an act similar to that of Penn¬ 
sylvania would be invalid, but it was un¬ 
successfully contended that the legislative 
direction to conform as nearly as possible 
to a specified policy would take the case 
out of the principle laid down by the Penn¬ 
sylvania court. So also was an act per¬ 
mitting a justice to put a person charged 
with drunkenness as a disorderly person 
under recognizance to take the treatment 
of a private corporation administering a 
cure for drunkenness, and providing that 
on reports showing compliance, he should 
be acquitted and discharged ; 99 Mich. 117. 

A law providing for the adjustment of 
state bonds, and authorizing judges to de¬ 
cide which of two sections of the act should 
take effect, gives them legislative power 
and is void ; 29 Minn. 474 ; in this case the 
subject was very elaborately argued, and 
the distinction between legislative and ju¬ 
dicial power is very clearly stated by the 
court. See supra. 

The legislature cannot leave to commie- 
eioners the power to decide in what pro¬ 
portion the expense of laying out and open¬ 
ing a public avenue should be imposed on 
townships of a county or wards of a city ; 
87 N. J. L. 12. 

Acts held not to be a delegation of legis¬ 
lative power and therefore valid, are au¬ 
thorizing the fish commissioners to give 
permits to take fish for propagation at 
times and by methods otherwise prohibited ; 
101 Mich. 98; requiring carriers of passen¬ 
gers to furnish their agents with certificates 
of authority to sell tickets, on which a 
license shall be issued by the state; 57 
Minn. 847; authorizing a court to issue 
certificates of incorporation to municipal¬ 
ities; 89 W. Va. 179 ; permitting the board 
of supervisors of counties to determine 
whether a county shall come within or re¬ 
main without the provisions of an act to 
establish law libraries; 99 Cal. 571; pro¬ 
viding that an ect in relation to public 
roads shall not go into effect until recom¬ 
mended by the grand iury; 01 Ga. 770; 
authorizing railroad ana warehouse com¬ 
missioners to make a schedule of a maxi¬ 


mum rate of charges for each railroad com¬ 
pany in the state ; 140 Ill. 861 ; authorizing 
the union of two railroad oompanies and 
that the united company may discontinue 
such operations of the roiwl as the directors 
deem necessary ; 66 N. H. 509 ; authorizing 
railroad commissioners to regulate freights ; 
70 Ga. 694 ; or to make reasonable regula¬ 
tions for the prevention of excessive 
charges and unjust discrimination ; 111 N. 
C. 408 ; or to order a company to remove 
grade crossings and on its failure to do 
so to determine the portion of the expense 
thereof which is to be paid by the company; 
62 Conn. 527; to provide that the mayors 
of cities of a certain class may be elected 
by the people or appointed by the council 
as provided by ordinance ; 30 S. W. Rep. 
(Ky.) 620 ; to authorize park commissioners 
to determine where and of what material 
sidewalks and road beds shall be construct¬ 
ed ; 62 N. W. Rep. (Mich.) 405; to author¬ 
ize a state medical board to exercise powers 


of registration and examination ; 38 Ohio 
L. J. 230; e. c. 47 N. E. Rep. (Ohio) 1041. 

Authority to transfer cases pending in a 
territorial court to the federal courts may 
be delegated to a constitutional convention, 
upon the admission of the territory as a 
state ; 82 Fed. Rep. 340. 

The legislature cannot delegate its law¬ 
making power, but it has the power to create 
municipal corporations and to invest them 
with the powers of local government, in¬ 
cluding particularly local taxation and 
police regulation; Cooley, Const. Liin. 
[191]. Judge Cooley considers that local 
self-government being a part of the Eng¬ 
lish and American system, it is to be un¬ 
derstood that even if it is not expressly 
recognized in a constitution, the instru¬ 
ment is presumed to contemplate its ex¬ 
istence and continuance ; id. [35] ; 28 Mich. 
228 ; 55 N. Y. 50. It is a legitimate exer¬ 
cise of sovereignty belonging to the legis¬ 
lative power of a state to create corporate 
bodies for municipal purposes with the 
means of self-government; 8 Humph. 1; 
or to delegate to municipal assemblies the 
power of enacting ordinances relating to 
local matters ; 164 U. S. 471. This is not 
regarded as a delegation of legislative 
power, because the local board or munici¬ 
pal body which is invested with such powers 
is regarded as exercising them as an agency 
for local legislation of the sovereign power 
of the state. The settled judicial opinion 
is thus well expressed : “It seems to be 
generally conceded that powers of local 
legislation may be granted to cities, towns, 
and other municipal corporations. And 
it would require strong reasons to satisfy 
us that it could have been the design of 
the framers of our constitution to take 
from the legislature a power which has 
been exercised in Europe by governments 
of all classes from the earliest history, and 
the exercise of which has probably done 
more to promote civilization than all other 
causes combined ; which has been con¬ 
stantly exercised in every part of our 
country from its earliest settlement, and 
which has raised up among us many of 
our most valuable institutions.” Bell,J., in 
10 Fost. 292; 114 Mass. 214 ; 65 Pa. 70 ; 29 
Wis. 415; 15 N. Y. 532 ; 45 Mo. 458 ; 50 Ala. 
480. The creation of snch corporations 
and the grant to them of powers of local 
legislation do not divest or impair the gen¬ 
eral legislative power and control of the 
state legislature, which may increase, di¬ 
minish, or take away such powers, amend 
the charter, overrule their legislative ac¬ 
tion, or abolish them altogether. There 
can be acquired by the municipal corpora¬ 
tion as against the state no vested right in 
the rights and franchises granted to it, and 
the municipal charter does not constitute 
a contract, so that such legislation would 
be considered in violation of the constitu¬ 


tional provision protecting the obligation 
of contracts; Cooley,Const.Lim. [192]. This 
principle is recognized in the Dartmouth 
College case; 4 Wheat. 518; Dillon, Mun¬ 
icipal Corporations^ 24, 30, 37; see24 Mich. 
87 ; and it may be affirmed that, it is sup¬ 
ported by a uniform current of authority. 
It is true that here and there may he found 
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expression* by courts and judges, which, 
to the casual reader, would give the im- 
presBion that there may be some inviolable 
character attached to a grant of municipal 
franchises, but an examination of sucl 
cases will usually, if not invariably, die 
cloee the fact that the expressions referred 
to go beyond the proper consideration oi 
the case in question, and in any case are 
unsupported by authority. The true prin¬ 
ciple is thus stated : “ Publio corporations 
are but parts of the machinery employed 
in carrying on the affairs of the state ; and 
they axe subject to be changed, modified, 
or destroyed as the exigencies of the public 
may demand. The state may exercise a 
general superintendence and control over 
them and their rights and effects, so that 
their property is not diverted from the 
uses and objects for which it was given or 
purchased; ” 13 Ill. 30. The complete legis¬ 
lative control over municipal corporations 
is said to be subject to some limits, of whioh 
some are “expressly defined ; othersspring 
from the usages, customs, and maxims of 
our people ; they are a part of its history, 
a part or the system of local self-govern¬ 
ment, in view of the continuance and per¬ 
petuity of which all our institutions are 
framed, and of the right to which the people 
can never be deprived through express re¬ 
nunciation on their part.” Cooley. Const, 
Lim. [230]. See Impairing the Obliga¬ 
tion of Contracts. 

Such is the right of choosing under forma 
and restrictions prescribed by the legisla¬ 
ture, officers of local administration, and 
the determination by the local administra¬ 
tion of the pecuniary burdens it will as¬ 
sume ; Cooley, Const. Lim [230] ; so it liae 
been held that the legislature cannot di¬ 
vest a municipal corporation, of property 
legally acquired by it; R. M. Chari t. 342. 
As the rule is sometimes expressed, muni¬ 
cipal powers may be changed by the legis¬ 
lature if vested rights acquired thereunder 
are saved ; 13 Cal. 343 ; 27 How. Pr. 342. 

Where the legislature uses its power to 
change or modify the political rights and 
privileges of municipal corporations, a dis¬ 
tinction is drawn between those rights and 
mere property rights acquired by the cor¬ 
poration, which are protected for the same 
reasons and upon the same principle as are 
similar rights in individuals; Cooley, Const. 
Lim. [237], where the cases are collected. 

In any 6tate the legislative power must 
spend its force within its own territorial 
limits. It cannot make laws by which 
people outside of the jurisdiction must 
govern their actions except as they choose 
to resort to the remedies provided by the 
state or deal with property situated within 
it. See Foreign Corporations; Lex Fori. 
It can have no authority upon the high 
seas beyond state lines because that is the 
point of contact with other nations and 
brings into operation and consideration 
the principles of international law with 
which the federal government alone can 
deal. See Fishery ; Sea. As a general 
rule the state cannot provide for the pun¬ 
ishment of acts committed beyond the state 
boundary, because such acts, if offences at 
all, are such only against the sovereignty 
within whose limits they have been done ; 
Cooley, Const, Lim. [128]. In some oases, 
however, where 44 the oonsequenoes of an 
unlawful act committed outside the state, 
have reached their ultimate and injurious 
result within it, it seems that the perpetra¬ 
tor may be punished as an offender against 
such state. Id . Such cases arise most fre¬ 
quently where property is stolen in one 
jurisdiction and carried into another, or 
where a homicide is committed by a mortal 
blow in one jurisdiction while death re¬ 
sults in another; see 8 Mich. 320; 11 id. 
337; 2 Park. Or. R. 590; 36 Miss. 593; 16 
Wis. 308 ; 35 N. C. 603. 

The legislative power over a place pur¬ 
chased by the United States with the con¬ 
sent of the legislature of the state, is trans¬ 
ferred from the state to the federal gov¬ 
ernment. except as restrained by some 
qualification in the expression of state con¬ 
sent ; 53 Pa. 432. See Jurisdiction. 

See, generally, Contract; Constitution¬ 


al ; Corporation ; Delegation ; Du* 
Process or Law ; Eminent Domain ; Ex¬ 
ecutive Power ; Foreign Corporations ; 
Impairing the Obligation of Contracts ; 
Judicial Power ; Liberty of Contract ; 
Liquor Laws ; Police Power ; Sta tu t e ; 
and titles on the different subjects of legis¬ 
lation. 

LEGISLATURE. That body of men 
which makes the laws for a state or nation. 
See Legislative Power. The deliberative, 
representative bodies that make the laws 
for the people of the respective States. 
253 U. S. 227. 

LEGITIM. (Called otherwise Bairn’s 
Part of Gear.) In Sootoh Law. The legal 
share of the father’s free movable property 
due on his death to his children. See 
Bairn’s Part ; Dead Man’s Part ; Legi¬ 
time. 

LEGIti Bf ACY. The state of being 
born in Wwful marriage. See Bastard ; 
Presumption ; Intendment of Law ; 
Child. 

LEGITIMACY DECLARATION 
ACTS. English statutes which provide 
that any natural born subject of the queen, 
being domiciled in England or Ireland, or 
claiming any real or personal estate in 
England, may apply to the higli court of 
justice for a decree declaring that the peti¬ 
tioner i9 the legitimate child of his parents, 
and that the marriage of his father and 
mother, or of. his grandfather and grand¬ 
mother, was a valid marriage, or for a de¬ 
cree declaring that his own marriage was 
valid. 21 & 22 Viet. c. 93. 

LEGITIMATE. That which is accord¬ 
ing to law. 

To make lawful; to confer legitimacy; 
to place a child bora before marriage on 
the same footing as those born in lawful 
wedlock. 26 Vt. 663. 

LEGITIMATION. The act of giving 
the character of legitimate children to 
those who were not bo born. 

Legitimation is a fiction of the law, 
whereby one born out of lawful wedlock is 
considered the offspring of the marriage 
between the parents. 24 La. Ann. 580. 

In Louisiana, the Civil Code, art. 217, 
enacts that “children born out of mar¬ 
riage, except those who are bora of an in- 
oestruous or adulterous connection, may be 
legitimated by the subsequent marriage of 
their father and mother, whenever the 
latter have legally acknowledged them for 
their children, either before their marriage, 
or by the contract of marriage itself.” 

The legitimation of natural children was permit¬ 
ted in none of the earlier German codes, except the 
Lombard, and waa strongly opposed to the whole 
spirit of German family law, hut that the father 
could, by symbolic forms, acknowledge his natural 
child and give him a place and protection within 
his household Is proved from German and Scandi¬ 
navian sources. Among the Anfclo-8axonn. a child 
boro (n unlawful marriage had no rights of inheri¬ 
tance. and it may be Inferred that all other rights of 
kindred were denied to it except that of protection, 
even when acknowledged hv the father. Essays, 
Adit •flax. L. IN. In the conflict between the church 
and the law at the Merton parliament in regard to 
the question whether a haetard could be legitimized, 
the barons declared with one voice that they would 
not change the laws of England, and that notnlng 
oouid make a bastard legitimate, although it was 
coo tended that the old English custom authorized 
legitimation by allowing the parents on the occasion 
of their marriage to place such children beneath 
the cloak under which they stood whilst the mar¬ 
riage ceremony was performed, the children there¬ 
by becoming ''mantle children," but this practice 
the king’s court of Henry II. had rejected and that 
of Henry III. refused to retreat from the precedent. 

8 Poll. & Maitl. 895. 

In Maine, Pennsylvania, Illinois, Michi¬ 
gan, Iowa. Minnesota, California, Oregon, 
Nevada, Washington, the Dakotas, Idaho, 
Montana, and New Mexico, marriage of the 
parents legitimatizes an illegitimate child. 

In Massachusetts, Vermont, Illinois, In¬ 
diana, Wisconsin Nebraska, Maryland, 
Virginia, West Virginia, Kentucky, Mis¬ 
souri, Arkansas, Texas* Colorado, Idaho, 
Wyoming, Georgia, Alabama, Mississippi, 
and Arizona, in addition to the marriage 
of the parents the father must have ac¬ 
knowledged or recognized the child as his. 


In New Hampshire, Connecticut, and 
Louisiana, both parents must acknowledge 
but in the last named state the acknow¬ 
ledgment is made either by an authentic 
act before marriage or by the contraot of 
marriage, and an exception is made of 
those children born of an incestuous or 
adulterous connection. In California, 
Nevada, the Dakotas, and Idaho, a public 
acknowledgment by the father of an ille¬ 
gitimate child, receiving such child (with 
the consent of his wife, if married) into 
his family, and otherwise treating it as if 
it were legitimate, thereby renders it legit¬ 
imate for all purposes. Acknowledgment 
by either or both parents, or by the father 
with the consent of his wife, or by the 
mother with the consent of her husband, 
will legitimatize a child. In Michigan, if 
the father, by writing executed, acknowl¬ 
edged, and recorded like deeds of real 
estate, but with the judge of probate, ac¬ 
knowledge suoh ohild, lie is legitimate for 
all purposes. In North Carolina, Tennes¬ 
see, Georgia, and New Mexico the putative 
father of a bastard has a process in court 
by which he may legitimatize the child. 

A question considerably discussed in Eng¬ 
land is where one who is domiciled in a 
country sustaining the doctrine legitimatio 
per subsequens matrimonium marries a 
woman who had before the marriage a 
child by him, the husband having been 
domiciled prior thereto in a country where 
the doctrine doee not prevail. In one 
case the exact question arose where the 
husband domiciled in England went to 
Franoe, and before changing his domicile 
cohabited with a French woman who had 
by him a daughter, and afterwards be¬ 
coming domiciled in France, he married 
the woman at the British Embassy in Eng¬ 
lish form, and later in French form with 
recognition of the child, but the latter was 
held not to be legitimate; 2 K. & J. 595 ; 
8. C. 25 L. J. Ch. 621. This case is the sub¬ 


ject of severe criticism in an article in 22 
Law Mag. <fc Rev., 4th. 171, where the Eng¬ 
lish oases touching upon the subject are 
carefully reviewed, witn the conclusion that 
“ it is not rash to say that before the case 
last mentioned such authority as existed on 
the point was in favor of the legitimacy ” 
Bee 7 Cl. & F. 817, 842 ; 11 Eq. 474 ; 17 Oh 
Div. 266 ; 24 Ch. Div. 687 ; [1892] 3 Ch. 88; 
L. R. 1 H. L. Sc. 441. See Bastard ; De¬ 
scent and Distribution ; Child. 


LEGITIME. In Civil Law. That 
portion of a parent’s estate of which he 
cannot disinherit his children without a 
legal cause. 

The civil code of Louisiana declares that 
donations inter vivos or mortis causa can¬ 
not exceed two-thirds of the property of 
the disposer, if he leaves at his decease a 
legitimate ohild ; one-half if he leaves two 
children ; and one-third if he leaves three 
or a greater number. Under the name of 
children are included descendants of what¬ 
ever degree they may be: it must be un¬ 
derstood that they are only counted for the 
child they represent. 

In Holland, Germany, and Spain, the 

f ninciplee of the Falcidian law, more or 
ess limited, have been generally adopted; 
Coop. Just, 516. 

In the United States, other than Louisi¬ 
ana, and in England, there is no restriction, 
except as to the widow’s rights, on the right 
of bequeathing. But this power of bequeath¬ 
ing did not originally extend to all a man’s 
personal estate: on the contrary, by the 
common law,as it stood in the reij^n of Henry 
II., a man’s goods were to be divided into 
three equal parts, one of which went tohis 
heirs or lineal descendants, another to his 
wife, and the third was at his own disposal; 
or, if he died without a wife, he might then 
dispose of one moiety, and the other went 
to his children ; and so e converso if he had 
no children, the wife was entitled to one 
moiety, and he might bequeath the other ; 
but if he died without either wife or issue, 
the whole was at his own disposal; Glan- 
ville, 1. 2, c. 5 ; Bracton, 1. 2, c. 26; 2 Poll. 
A Maitl. 846. The shares of the wife and 
children were called their reasonable part; 
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2 Rla. Com. 491. See Dead Man's Part; 
Bairn's Part : Falcidian Law. 

LEGITIM HJBREDES. Agnati, 
because the inheritance was given to them 
hr the Uws of the Twelve Tables, whereas 
the cognati only received it from the 
pnetor. Sand. Just. 380. 

In Roman Law . Lcgi 11 mate heirs. 
English. 

LEGE NTT A. A fine for criminal con¬ 
versation with a woman. Whart. Lex. 

LEGULEITJS. One skilled in the law. 
CaJvinus. Lex. 

LEHURECHT. The German feudal 
law. 1 Poll. <fc Maitl. 214. 

LEED GRAVE. >See Lath reeve. 

LEIPA. A fugitive; one who escapes 
or runs away from service. Spelman. 

LELVES. See Lewes. 

LEND. In a will, the words “ I do 
lend to B’s four children, C, D, E, and F, 
all my estate, real and personal,” with & 
further direction that the estate should be 
kept together until C arrived at 21 years, 
when it was to be equally divided among 
the children, their heirs and assigns for¬ 
ever, the word lend was held not to tie up 
the estate to the time of the death of the 
children. 5 Ired. L. 361. 


LENDER. He from whom a thing is 
borrowed. The bailor of an article loaned. 
See Bailment ; Loan. 

LENT. The annual forty days of peni¬ 
tence and fast from Ash Wednesday until 
Easter. (Sax., lerUen, the springs). The 
ouadragesimal fast. A time of abstinence 
Wharton. 

LEOD. The people; the nation; the 
country. Spelman, Leodes. 

LEODES. A vassal or liege man; 
service; a were gild. Spelman. 

LEOHT-GESCEOT. A tax for sup¬ 
plying a church with lights. Anc. Inst. 
Eng. 

LEONINA SOCIETAS. An at¬ 
tempted partnership in which one party 
was to bear nil the losses, and ha^e no 
shave in the profits. This was a void part¬ 
nership in the Roman law. Brown. 

LEP AND LACE. A custom in the 
manor of Writtle in Essex, tliat every 
cart, except that of a nobleman, whicn 
went over Greenbury within that district 
should pay 4d. to the lord. Blount. 

This Greenbury was conceived to have 
been accidentally a market-place, on which 
account this privilege was granted. Id. 

LEPPE AND LASSE. See Lep and 

Lace. 

LEPROZO AMOVENDO. An an¬ 
cient writ that lay to remove a leper oi 
lazar who thrust himself into the company 
of his neighbors in any parish. Reg. Grig. 

LE3E MAJESTE (Fr ). High trea¬ 
son. Bumll; 2 Reeves' Hist. Eng. L., 0. 

LESION. In Civil Law. A term 

used to signify the injury suffered, in con¬ 
sequence of inequality or situation, by one 
who does not receive a full equivalent for 
what he gives in a commutative contract. 

The remedy given for this injury is 
founded on its being the effect of implied 
error or ini|K>sition; for in every commu¬ 
tative contract equivalents are supposed to 
be given and received. Persons of full 
age. however. ^re not allowed in point of 
law to object to their agreements as being 
injurious, unless the injury be excessive; 
Polhier, Obi. p. 1, c. 1, s. 1, art. 3, § 4. But 
minors are admitted to restitution, not 
only against any excessive inequality, but 


against any inequality whatever; Pothier, 
Obi. p. 1, c. 1, e. 1, art. 8, § 3 ; La. Code, 
art. 1853. See Fraud; Guardian ; Sale. 

LESPIGEND. An inferior officer in 
the forests who oared for the vert and 
venison. 

LESS. In a mining lease, a covenant 
to pay certain royalties where “less than” 
a suited quantity is gotten, is applicable to 
a case where none is gotten. 20 L J. Ex. 
41 ; I H. & N. 195. The words “ less than * 
have been held synonymous with “ not ex¬ 
ceeding” ; 21 L. J. Ex. 100; 7 Ex. 591. 


Mon. Ang., t. 1, 


LESSA. A legacy, 
p. 502. 

LESSEE. He to whom a lease is made. 
He wl o holds an estate by virtue of a lease. 
The w ord has been held to include the 
assign >e of a lease. Cab. & EL 348. See 
Landlord and Tenant. 

LESSOR. He w ho grants a lease. See 
Lease ; Landlord and Tenant. 

LESTAGE, LA8TAGE (Sax. last, bur¬ 
den). A custom for carrying tilings to 
fairs in markets. Fleta, 1. 1, c. 47; T. L 
See Last a a e. 

LESWES. Pastures. Co. Litt. 4 b. 

LET. Hindrance; obstacle ; obstruc¬ 
tion. 

To leaso ; to grant the use and possession 
of a thing for compensation. It is the cor¬ 
relative of hire. As an operative* word iu a 
lease, it is synonymous with demise; 12 M. 
& W. 08; 13 L. J. Ex. 135; 1 C. P. D. 152j 
45 L. J. C. P. 405. See Demise : Hire. To 
award a contract of some work to a pro¬ 
poser, after proposals have been received. 
35 Ala. 33. 

LETTER. He who, being the owner 
of a thing, lets it out to another for hire 
or compensation. Story, Bailm. § 369. 
See Hiring. 

LETTER. An epistle; a despatch ; a 
written message, usually on paper, folded 
up and sealed, and sent by one pei'son to 
another. 1 Cai. 582. It will include the 
envelope in which it is sent. 19 Blatchf. 10. 

Property in . Letters written by one 
person to another are the property of the 
latter, and he has a right not only to have 
them produced for use in litigation, but 
delivered up to him as the true owner. 
A writer of letters has a special property 
in them to prevent their publication or 
communication toother persons; 30 How. 
Pr. 194; 2 Story 100; 6 McLean 128; 9 
Blatchf. 285. See 7 Alb. L. J. 19. 

Letters written to a wife by a former 
husband belong to her and not to his estate, 
or to her second husband ; 2 Bush 480; see 
04 Vt. 450 ; and the recipient of a letter has 
no such property in it as passes to his ex¬ 
ecutor os an asset of the estate : 22 How. 
Pr. 198. 

"Where a bill in equity charged that the de¬ 
fendant surreptitiously and illegally took 
from the trunk of the plaintiffs son and 
from the plaintiffs own bureau certain let¬ 
ters written by the plaintiff to her sou, and 
by her son to her, it was held that the special 
right in the letters written by plaintiff was 
one that could only be adequately protected 
in equity, and that the court having juris¬ 
diction for discovery should go on and order 
all the letters to bo restored ; 180 Pa. 14, 
See Injunction ; Privacy. 

letters in evidence. A letter is not ad¬ 
missible in evidence without proof of its 
being genuine, and such proof cannot be 
supplied solely by what appears on its face, 
as its contents, tne letter head, etc.; 93 Ga. 
048; but letters received in the regular 
course of business responsive to letters on 
the mitih subject, with proper letter-heads, 
envelopes, etc., are presumably authentic, 
according to their purport; 01 Fed. Rep. 
804. In order to prove a memorandum, 
{ under the statute of frauds, a letter and 
envelope are considered as one document; 
70 L. T. Rep. 441. 

Letters in themselves inadmissible are so 
if they communicate any fact to the partv 


against whom they are read which either 
affects the right in question or explains 
his subsequent conduct; 22 E. (J. L. K. 273, 
845. A letter stating particular facts can¬ 
not be read in evidence merely because it 
was sent, but if the party to whom it was 
addressed wrote an answer, such answer 
might be read as evidence against the^party 
who wrote it, and the letter to winch it 
was an answer would be admissible for the 
purpose of explaining such answer. A let¬ 
ter and answers thereto are subject to the 
same rule as applies to a conversation ; if 
part is given in evidence by one party, the 
other party is entitled to have the whole 
produced; 4 Rob, 12; 41 Mies. 81. Failure 
to answer a letter is not generally deemed 
an admission of its contents ; 97 N\ Y. 1 

Letters in evidence fall within the gen¬ 
eral rule as to written documents; 27 L. 
J. C. P. 193; their construction is for the 
court unless extrinsic circumstances be 
capable of explaining them ; 27 L. J. Ex. 
84 ; but if they are written in so dubious a 
manner as to be capable of different con¬ 
structions, or to be uuintelligible without 
the aid of extrinsic circumstances, their 
meaning becomes a question for the jury ; 
1 Term 182; 8 C. B. 44 ; so the jury must 
deal with the whole question, where a con¬ 
tract is made partly by letter and partly 
oral ; 17 C. B. N. S. 107. 

It is a general prima facie presumption 
that all documents were made on the day 
they bear date, and this presumption ob¬ 
tains where the document is a letter; 2 
Ex. 191, 196; 6 Bing. N. C. 301 ; 2 B, & Ad. 
602 ; 2 M. & H. 833 : but the date of a letter 
is not evidence that it was forwarded on 
that day; 53 Fed. Rep. 485; 102 Mass. 177; 
nor can the date of the receipt of a letter 
be established by witnesses who base their 
calculations upon its date ; the date of a 
letter does not prove the date of its receipt, 
or the time of mailing it. or that it was 
ever mailed ; 33 Fed. Rep. 435. In an action 
for criminal conversation, where the letters 
offered are those of a wife to a husband, to 
show the terms on which they lived; evi¬ 
dence must show when they were written ; 
1 B. & Aid. 90; 9 C. & P. 108; 2 Stark. 
198. 

Postmarks on letters are prima facie 
evidence that the letters were in the post 
at the time and place specified ; 3 Stark. 
04 ; 7 East 65 ; 29 How. St. Tr. 103 ; 3 Fed. 
Rep. 484; 1 Camp. 215 ; 2 id. 020 ; 7 M. & 
W. 515 ; 7 H. L. Cas. 646 ; although it be 
shown that in aid of justice, postmasters 
sometimes furnish empty envelopes bear¬ 
ing the post-office stamp, where tney have 
never in fact been in the mail: 1 Fed. Rep. 
126. Postmarks are evidence that the let¬ 
ter was mailed and sent, rather than that 
it was merely put in the post office; 15 
Conn. 206; 16 Vt. 63; 4 R. I. 525; 3 Dill. 
571. 

The burden of proving the receipt of a 
letter rests upon the party who asserts it; 
105 Mass. 391 ; 111 U. S. 165, If a letter 
properly directed is proved to have been 
either put in the post office or delivered to 
the postman, it is presumed to have reached 
its destination at the regular time, and to 
have been received by the person to whom 
it is addressed ; 2 II. Bla. 509 ; 10 M. & W. 
124 ; 1 H. L. Cas. 381; 48 L. J. Ex. 577 ; 0 
Wheat. 102; see 4 LI. 625, where it is 
held that any further evidence of the re¬ 
ceipt of a letter than that it was properly 
directed and mailed would be wholly un¬ 
necessary, always difficult and often impos¬ 
sible. But this presumption is not one of 
law, but solely one of fact; 148 Pa. 405 ; 
45 Me. 50; founded upon the probability 
that the officers of the government will do 
their duty, and the usual course of busi¬ 
ness ; 105 Mass. 391 ; 111 U. S. 185. It may 
be rebutted by evidence showing that it 
was not received ; 09 N. Y. 571; 93 Ala. 
215; 12 Col. 539 : 148 Pa. 405. But the 
fact of non-return of a letter bearing a re¬ 
quest for return iu case of failure to de¬ 
liver so strengthens the presumption of 
receipt from mailing that it becomes well- 
nigh conclusive ; 154 Pa. 323. On proof of 
the posting of a letter, properly addressed, 
the fact that it was not returned to the 
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dead letter office is evidence of its receipt; 
10 M. & W. 124. The facta that all letters 
put in a certain place were in the proper 
course of business put in the mail, and that 
a particular letter was put in such place, 
are evidence that it was despatched ; 4 
Campb. 193. See L. R. 3 Ch. Div. 574 ; 01 
N. Y. 302 ; 58 N. H. 97. 

In the absence of evidence that a letter 
was stamped before mailing, no presump¬ 
tion arises as to its receipt; 31 S. W. Rep. 
(Mo.) 938 ; but when one alleges that he 
duly mailed a letter, the court will presume 
that the requirements of the law as to 
stamping, etc., were complied with ; 80 
Fed. Rep. 337. The question of the receipt 
of the letter is for the jury ; 115 Pa. 539 ; 
148 id, 405 : 130 Mass. 186 ; 138 N. Y. 473. 
See Taylor, Ev., Chaznberlayne ed. 183. 
See Presumption. 

Contract by letter. The rule that a con¬ 
tract is complete at the instant when the 
minds of the parties meet is subject to 
modification where the negotiation is car¬ 
ried'on by letter, for it is in that case im¬ 
possible that both parties should have 
knowledge of the moment it becomes com¬ 
plete. The offer and acceptance cannot 
occur at the same moment of time; nor 
can the meeting of the minds of the parties 
on the subject be known by each at the 
moment of concurrence. The acceptance 
must succeed the offer after the lapse of 
some interval of time, and if the process is 
to be carried further in order to complete 
the bargain, a notice of the acceptance 
must be received ; the only effect is to re¬ 
verse the position of the parties, changing 
the knowledge of the completion from one 
party to the other ; Benj. Sales £ 69. 
When an offer is made by letter, it is pre¬ 
sumed to continue during such period as 
is determined by, or is reasonable with re¬ 
gard to, the terms of the offer, or uutil 
notice of its recall has reached him to 
whom the offer is made ; 1 B. Sc Aid. 081 ; 
0 Eng. Rul. Cas. 80 ; even if, through fault 
of the sender, the letter containing the 
offer is delayed ; 0 Wend, 103; 12 Conn. 
436; provided the offer is standing at the 
time of the acceptance ; 6 Wend. 104; and 
where a proposal is made by letter, the 
mailing or a letter containing an accept¬ 
ance of the proposal completes the contract; 
6 Wend. 104; 1 B. & Aid. 081 ; 1 H. L. Cas. 
331: 5 Pa. 339 ; 9 How. 390 ; 149 U. S. 411; 
63 la. 484 ; 55 Ga. 438 ; 32 Md. 190 ; 67 Tex. 
163; 42 Wis. 152; 15 R. 1.330; 16 Fed. 
Rep. 640; L. R. 7 Ch. 587; 20 Q. B. Div. 
640 ; although the acceptance may be de¬ 
layed or may not be received through fault 
of the mail; 9 How. 390 ; 30 N. Y. 307; 48 
N. H. 14; 3 Mete. (Ky.) 80 : 4 Ga. 1 ; 31 
Md. 90; 161 Mass. 490; and this seems to 
be the general rule both in this country 
and in England, although it has been 
held that the contract is not complete un¬ 
til the letter of acceptance has oeen re¬ 
ceived by the party who makes the offer; 
1 Pick. 281; L. R. 0 Ex. 108, overruled 
in 4 Ex. D. 216; but if undue delay or 
failure of delivery of the letter of accept¬ 
ance is caused by the acceptor, there is 
no contract; 10 Pick. 320; 55 Ga. 438. 
Placing the acceptance in a letter box at 
the defendant's place of business completes 
the contract; 01 N. Y. 362 ; but entrusting 
it to a messenger for delivery is not suffi¬ 
cient, where there is no evidence that it 
was received ; 4 Misc. Rep. 014. 

The acceptance must oe unconditional 
and in accordance with the terms of the 
offer and within the time prescribed by the 
offer; 21 Minn. 155; 53 Me. 20; 3 Johns. 
534; 4 Wheat. 225; 43 N. Y. 240 ; 37 la. 
186 ; 59 Wis. 315; 159 Pa. 012; even where 
the offer called for reply by return mail, 
compliance was held essential; 90 Ill. 525 ; 
67 la. 678; and where in answer to a letter 
of proposal, the accepting party merely 
writes that he is willing to make arrange¬ 
ments on the terms proposed, it was held 
to he not an unconditional acceptance; 47 
Hun 404; 49 N. E. Rep. (Ind.) 40 ; 23 Fed. 
Rep. 590. 

Where there is no limitation as to time 
in the offer, the acceptance must be within 
a reasonable time ; 03 la. 484 ; 50 Am. Rep. 


752; the following day will suffice ; 1 H. 
L. Cas. 381 ; but four months will not; 43 
N. Y. 240. See 0 Eng. Rul. Cas. 91. 

In the leading case of Cooke v. Oxley the 
rule was laid down that one who gives time 
to another to accept or reject an offer is 
not bound to wait until the specified time 
expires, if no consideration has been given 
for the offer; 3 Term 783; see Pothier, 
Contrat de V6rit6, No. 82; 8 Cush. 158; 5 
Stew. & P. 204 ; 48 N. H. 10 ; but in this 
©use the offer was not by letter, and the 
question as to the revocation of suoh on 
offer (when the offer was made by mail) 
was for a long time unsettled. In 1 Pick. 
278 it was held that a revocation of an 
offer not then accepted takes effect from 
the time it is posted, although not re¬ 
ceived by the other party until after he 
had mailed his acceptance, and that no 
contract existed because, at the moment 
the acceptance was sent, the mind of the 
party offering had changed ; in L. R. 6 Ex. 
108; the same doctrine is laid down, but this 
case was doubted in 7 Ch. App. 592 ; and 
the English and American rule is now well 
settled that the offer cannot be withdrawn, 
unless the withdrawal reaches the party to 
whom it is addressed before the letter of 
acceptance has been mailed ; 9 How. 390; 
49 L. J. C. P. 310; 5 Q. B. D. 351. The 
withdrawal of the offer after the accept¬ 
ance has been posted is inoperative; as a 
state of mind not notified cannot be re¬ 
garded in dealings between mau and man, 
and an uncommunicated revocation is, for 
all practical purposes, no revocation at all; 
5 C. P. D. 344 ; 5 Q. B. D. 346 ; 2 App. Cas. 
666 ; 46 N. Y. 407. The posting a letter of 
withdrawal is not a communication to the 

g erson to whom it is sent; 5 C. P. D. 344. 

ee Wald, Poll. Contr, 26; Benj. Sales § 
6o ; 0 Eng. Rul. Cas. 80. A revocation of 
an offer is not complete till it is brought to 
the mind of the offerea ; merely mailing a 
letter of revocation is not a revocation; 
[1892J 2 Ch. 27, C. A. Nor is the mere 
posting of a letter allotting shares in a 
company to an applicant such a communi¬ 
cation as to bind the applicant; L. R. 11 
Eq. 86 ; 20 L. T. R. N. B. 729. 

It is said to be an open question in Eng¬ 
land as to the effect of a revocation of an 
accepting letter communicated to the other 
party before the accepting letter is re¬ 
ceived by him ; Chit. Contr., 13th ed. 15, 
where it is submitted that in such case 
there should be no contract; see also, 4 
Ex. D. 235 ; 9 Shaw & Dun. 109. Other 
writers are of opinion that the mailing of 
an accepting letter fixes the contract, and 
that a revocation by telegram or a messen¬ 
ger, outstripping the accepting letter, would 
have no effect; Poll. Contr. 35 ; see, also, 
Ans. Contr. 27; Story, Contr. £ 198 ; and 
it was so held in 2 Dutch. N. J. 268. 

Contracts by telegraph, under most of 
the authorities, obey the same rule as con¬ 
tracts by mail; Hare, Contr. ; 3 Dill. 
571. 

Payments may be made by letter at the 
risk of the creditor, when the debtor is 
authorized, expressly or impliedly, from 
the usual course of business, and not other¬ 
wise ; Peake 67 ; 1 Ex. 477; Ry. & M. 149; 
8 Mass. 249. 

See, generally, as to contracts by letter, 
32 Am. Rep. 40, n.; Wald, Poll. Contr. 26; 0 
Eng. Rul. Cas. 80, n.; Benj. Sales §§ 44, 09 ; 
9 Jurid. Rev. 291; 9 Add. Contr. App. 4- 
13; Smith, Contr. 104; 9 L. Quart. Rev, 
185, 265, n.; Langd. Contr. 15; Story, 
Contr. § 198. See Sale; Decot Letter; 
Mail; Offer. 

LETTER OF ADVICE. A letter con¬ 
taining information of any circumstances 
unknown to the person to whom it i^ writ¬ 
ten ; generally informing him of some act 
done by the writer of the letter. 

It is usual and perfectly proper for the 
drawer of a bill of exchange to write a 
letter of advice to the drawee, as well to 
prevent fraud or alteration of the bill, as 
to let the drawee know what provision has 
been made for the payment of the bill. 
Chitty, Bills 185. 


LETTER OF ADVOCATION. In 
Scotch Law. The decree or warrant of 
the supreme court or court of sessions, 
discharging the inferior tribunal from all 
further proceedings in the matter and 
advocating the action to itself. This pro¬ 
ceeding is similar to a certiorari issuing 
out of a superior court for the removal of 
a cause from an inferior. 

LETTER OF ATTORNEY. In Prac¬ 
tice. A written instrument, by which one 
or more persons, called the constituents, 
anthorize one or more other persons, called 
the attorneys, to do some lawful act by the 
latter for or instead, and in the place, of 
the former ; 1 Moody, 52, 70. It may’ be 
parol or under seal. See Power of Attor¬ 
ney. 

LETTER BOOK. A book containing 
the copies of letters written by a merchant 
or trader to his correspondents. 

A press copy in a letter book Btands in 
the same relation to the original as a copy 
taken from the letter book ; both are sec¬ 
ondary evidence, and are receivable on 
the loss of, or after notice to produce, the 
original; but the decisions are not entirely 
uniform on this point; 3 Camp. 305 ; 37 
Conn. 555 ; 102 Mass. 362 : see 1 Whart. Ev. 
§§ 72, 93, 133 ; 1 Greenl. Ev. § 110; 44 N. Y. 
116; 35 Md. 123; 73 Ill. 161. See Copy; 
Evidence ; Press Copy. 

LETTER CARRIER. A person em¬ 
ployed to carry letters from the post-office 
to the persons to whom they are addressed. 
See various provisions in U. S. Rev. Stat. 

Eight hours constitute a day’s labor for 
letter carriers; 1 Supp. R. S. p. 587. For 
time employed in excess of eight hours a 
day, he is entitled to extra pay ; 148 U. 9. 
124 ; and time worked in excess of eight 
hours in one day cannot be set off against 
a deficiency on another when lie worked 
less than eight hours; 148 U. S. 134. See 
Eight-Hour Laws. 

LETTER CLAUS. See Letters 
Close. 

LETTER OF CREDENCE. In In¬ 
ternational Law. A written instrument 
addressed by the sovereign or chief magis¬ 
trate of a state to the sovereign or state to 
whom a public minister is sent, certifying 
his appointment as such, and the general 
object of his mission, and requesting that 
full faith and credit may be given to w*hat 
he shall do and say on the part of his court. 

When it is given to an ambassador, 
envoy, or minister accredited to a sov¬ 
ereign, it is addressed to the sovereign or 
state to whom the minister is delegated ; 
in the case of a chargi d'affaires , it is ad¬ 
dressed by the secretary or minister of 
state charged with the department of 
foreign affairs to the minister of foreign 
affairs of the other government; Whart. 
Int. L. §§ 217-321; Picquefort, de l’Ambas- 
sadeur, 1. 1, § 15. 

LETTER OF CREDIT. A n open or 
sealed letter, from a merchant or bank or 
banker, in one place, directed to another, 
in anotner place or country, requiring him, 
if a person therein named, or tne bearer of 
the letter, shall have occasion to buy corn- 
mod ities,or to want money to any particular 
or unlimited amount, either to procure the 
sam e, or to pass his promise, bill, or other 
engagement for it, the writer of the letter 
undertaking to provide him the money for 
the goods, or to repay him by exchange, 
or to give him such satisfaction as he shall 
require, either for himself or the bearer of 
the letter. Pars. N. & B. 108 ; By lea, Bills, 
Wood’s ed. 173 ; 3 Chitty, Com. Law 330. 

These letters are either general or special: 
the former is direoted to the writer’s 
correspondents generally, wherever the 
bearer of the letter may happen to go; 
the latter is directed to some particular 
person. When the letter is presented to 
the person to whom it is addressed, he 
either agrees to comply with the request, 
in which case he immediately becomes 
bound to fulfil all the engagements therein 
mentioned; or he refuses, in which case 
the bearer should return it to the giver 
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without any other proceeding, unless, 
indeed, the one to whom the letter is di¬ 
rected is a debtor of the one who gave the 
letter, in which case he should procure the 
letter to be protested ; 8 Chitty. Com. Law 
887 : 1 Reaw. Lex Mer. 007 ; Hall, Adm. 
Pr. 14; 4 Ohio 197 

A letter requesting one person to make 
advance* to a third person on the credit 
of the writer is a letter of credit: 4 Duer 
4*0 ; 13 N. Y. 599 : 5 Hill 084 ; 7 L. R. A. 

209. 

In England it seems questionable whether 
an action can be maintained by one who 
advances monev on a general letter of 
credit; 3 Story'314; 11 M. & W. 383 ; the 
reason given being that there is no privity 
of contract between the inandnnt and tho 
mandatory. But in this country the con- 
trarv doctrine is well settled ; 8 N. Y. 214 ; 

5 Hill. N. V. G43; 58 Pa. 102 ; 54 Miss. 1 ; 

6. C. 23 Am. Hep. 347, n. In England, a 
letter of credit is not negotiable ; 1 Macq. 
513; Grant, Bank. ch. 15; except when it 
relates to bills of exchange ; L. Ft. 2 Ch. 
App. 397; 3 id. 154. The same rulo has 
been generally followed here, but it has 
been held that a general letter of credit, if 
it authorize more than a single transaction 
with the party to whom it is granted, may 
be honored by several persons successively, 
keeping within tlie specified aggregate ; 3 
N. i . 203 ; 23 Yt. 160. A telegram author¬ 
izing the use of a person's name for a cer¬ 
tain sum of inoney w not in the nature of 
a general or continuing letter of credit, 
and does not extend the right to use the 
name bevond the amount specified ; 139 
Ill. 633. 

The debt which arises on such letter, in 
its simplest form, when complied with, is 
between the mandatory and the mandant; 
though it may be so conceived as to raise 
a debt also against the person who is sup- 

f died by the mandatory. First, when the 
etter is purchased with money by the per¬ 
son wishing for the foreign credit, or is 
granted in consequence of a check on his 
cash account, or procured on the credit of 
securities lodged with the person who 

f granted it, or in payment of money due by 
dm to the payee, the letter is, in its effects, 
similar to a bill of exchange drawn on the 
foreign merchant or banker. The pay¬ 
ment of the money by the person on whom 
the letter is granted raises a debt, or goes 
into account between him and the writer 
of the letter, but raises no debt to the per¬ 
son who pays on the letter, against him to 
whom the money is paid. Second , when 
not so purchased, but truly an accommo¬ 
dation, and meant to raise a debt on the 
person accommodated, the engagement 
generally is, to see paid any advances 
made to him, or to guaranty any draft ac¬ 
cepted or bill discounted ; and the com¬ 
pliance with the mandate, in such case, 
raises a debt both against the writer of the 
letter and against the person accredited; 

1 Bell, Com. 371, 5th ed. The bearer of 
the letter of credit is not considered bound 
to receive the moqey; he may use the let¬ 
ter as he pleases, and he contracts an obli¬ 
gation only by receiving the money; 
Pothier, Contr. de Change , 237. 

LETTER OF EXCHANGE. See 

Bill of Exchange. 

LETTER OF LICENSE. An instru¬ 
ment or writing made by creditors to their 
insolvent debtor by which they bind them¬ 
selves to allow him a longer time than be 
had a right to, for the payment of his debts, 
and that they will not arrest or molest him 
in his person or property till after the ex¬ 
piration of such additional time. Since 
the general abolition of imprisonment for 
debt, and under the modern system of 
laws for settling insolvents* estates, it is 
seldom, if ever, used. 

LETTER OF MARQUE AND RE- 
FR13AJL. A commission granted by the 
government to a private individual, to take 
the property of a foreign state, or of the 
citizens or subjects of such state, as a rep¬ 
aration for an injury committed by such 
state, its citizens or subjects. The prizes 


so captured are divided between the own¬ 
ers or the p^iintcer. the captain, and the 
crew, A vessel loaded with merchandise, 
on a voyage to a friendly port, but armed 
for its own defence in case of attack by an 
enemy, is also called a letter of marque. 

1 Boulay-Paty, tit. 3, § 2, p. 800. 

Letter of marque is now used to signify 
the commission issued to a privateer in 
time of war. 

By the constitution, art. 1, § 8, cL 11, 
congress has power to grant letters of 
marque and reprisal. And by another sec¬ 
tion of the same instrument this power is 
prohibited to the several states. The grant¬ 
ing of letters of inarquo is not always a 
preliminary to war or necessarily designed 
to provoke it. It is a hostile measure for 
unredressed grievances, real or supposed ; 
Story, Const. § 1350. This is a means short 
of actual war, well recognized in interna¬ 
tional law, for terminating differences be¬ 
tween nations; Wheat. Int. Law § 290. 
Special reprisals are when letters of marque 
are granted in time of peace, to particular 
individuals who have suffered an injury 
from tho government or subjects of an¬ 
other nation ; they are to be granted only 
in case of clear and open denial of justice ; 
t'd. § 291. As the constitution empowers 
congress to grant letters of marque and re¬ 
prisal, it has been doubted whether it could 
abrogate this provision by joining in a 
treaty by which privateering is abolished ; 
24 Am. L. Rev. 902 ; 28 id. 615 ; 19 L. Mag. 
&Rev. (4th ser.) 35. See Reprisal; Priva¬ 
teer ; Declaration of Paris. 

LETTER MISSIVE. In English 
Law. A letter from the king or queen to 
a dean or chapter, containing the name 
of the person whom he would have them 
elect as bishop. 1 Steph. Com. 006, See 
Conoe d’Elire. A request addressed to a 
peer, peeress, or lord of parliament, against 
whom a bill has been filed, desiring the de¬ 
fendant to appear and answer to the bill. 
It is issued by the lord chancellor, on peti¬ 
tion, after the filing of the bill; and a neg¬ 
lect to attend to this places the defendant, 
in relation to such suit, on the same ground 
as other defendants who are not peers, and 
a subpoena may then issue; 2 Madd. Ch. 
Pr. 196; Coop. Eq. PI. 10 ; 1 Dan. Ch. Pr. 
300-309. 

LETTER PRESS COPIES. See 

Press Copies. 

LETTER OF RECALL. A written 
document addressed by the executive of 
one government to the executive of an¬ 
other, informing the latter that a minister 
sent by the former to him has been re¬ 
called. 

LETTER OF RECOMMENDA¬ 
TION. In Commercial Law. An in¬ 
strument given by one person to another, 
addressed to n third, in which the bearer 
is represented as worthy of credit. 1 Bell, 
Com., 5th ed. 371 ; 3 Term 51 ; 7 Cra. 09; 
Fell, Guar. c. 8; 6 Johns. 181 ; 13 id. 224 ; 
1 Day Conn. 22. See 13 How. 108 ; Recom¬ 
mendation. A letter commending the former 
services of the holder and speaking of him 
in such terms as would tena to bring such 
services to the favorable notice of those 
to whom he might apply for employment. 
174. Ill. 402. See Clearance Card. 

LETTER OF RECREDENTIALS. 

A document delivered to a minister by the 
secretary of state of the government to 
which he was accredited. It is addressed 
co the executive of the minister’s country, 
riiis is in reply to the letter of recall . 

LETTERS OF ABSOLUTION. Let¬ 
ters whereby, in former times, an abbot 
released a monk ah omni subjectione et 
obedientia , etc., and enabled him to enter 
some other religious order. Jacob. 

LETTERS OF ADMINISTRA¬ 
TION. An instrument in writing, granted 
by the judge or officer having jurisdiction 
and power of gran ting such letters, thereby 
authorizing the person or persons to whom 


they aregTanted to administer upon the per¬ 
sonal estate of an intestate. According tc 
the usual form there is given to the admin¬ 
istrator (naming him) "full power toad- 
minister the goods, chattels, rights, and 
credits, which were of the said deceased,” 
in the county or district in which the said 
judge or officer lias jurisdiction; “ os also to 
ask, collect, levy, recover, and receive the 
credits whatsoever of the said deceased, 
which at the time of his death were owing, 
or did in any way belong, to him, and to 
pay the debts in which the said deceased 
stood obliged, so far forth as the said goods 
and chattels, rights and credits, will ex¬ 
tend, according to the rate and order of 
law.” Original and general administration 
granted by a probate court corresponds to 
letters testamentary issued to an executor. 
As to the various limited and special fornts 
of administration, see that title. 

Generally in England the crown claimed 
the right of administering the personal 
property of intestates, and the ecclesiastical 
persons who were entrusted with the duty, 
appropriated large portions of them upon 
the pretext of pious uses, until they were 
required by stat. 31 Edw. III. c. 11, § 1, to 
grant administration to “ the next and 
most lawful friends of the person intestate,” 
who were held accountable in the common 
law court as executors were. The admin¬ 
istration of personal estates then became 
assimilated to the exclusion of wills, and 
the function of the ecclesiastical courts 
was merely the grant of letters and the 
supervision of their execution. The juris¬ 
diction in England was taken away from 
the ecclesiastical court by stat. 20 &; 21 Vic. 
c. 77, and in the United States, what is 
known as probate jurisdiction of letters of 
administration is exercised generally by 
courts known as probate courts. 

The method of procuring letters of ad¬ 
ministration is similar to that by which 
letters testamentary are issued to execu¬ 
tors. Application is made by the person 
claiming the right to administer (see Ad¬ 
ministration) to the probate officer, and in 
most of the states this application is made 
by a petition and is followed by a citation 
to be served upon parties interested or pub¬ 
lished according to law ; any person in¬ 
terested in the estate may appear and show 
cause against the appointment of the ap¬ 
plicant, who is required to show the facts 
essential to the grant of letters. In Eng¬ 
land, parties contesting the right must 
proceed pari passu, and propound their 
several interests. Before letters are granted 
a satisfactory bond is usually required 
from the person selected. The grant of 
letters is entered as a judicial record, and 
the letters themselves should be duly au¬ 
thenticated under the seal of the court; 
Schoul. Ex. & Ad. § 118. For the form 
of letters, see Smith, Prob. Pract. App. ; 
22 Ga. 112. The grant of letters has been 
held to be prim a facie evidence of all the 
essential jurisdictional facts; 56 Ala. 31; 
but it is generally considered that the 
probate court, in granting letters of admin¬ 
istration does not adjudicate that the per¬ 
son is dead, but that letters shall be granted 
to the applicant; CO N. Y. 121 ; 10 Pick. 
515 ; and the letters are not legal evidence 
of the death ; 91 U. S. 238. Letters of ad¬ 
ministration upon the estate of a person 
who is in fact alive have no validity or 
effect as against him ; 154 U. S. 84. A 
statute authorizing the grant of letters of 
administration upon the estate of a person 
who has not been heard from for seven 
years is held to deprive a living person of 
property without due process of law, and 
therefore unconstitutional; 38 L. R. A. (R, 
I.) 294. 

a grant of letters which includes two 
estates under one administration would be 
irregular and objectionable, but it has been 
held not to be void; 15 Tex. 338 ; the let¬ 
ters should be signed by the judge or other 
probate officer ; 26 La. Ann. 329 ; but see 
85 N. C. 258; and they are not void if the 
seal of the court is affixed in the wrong 
place; 64 Cal. 9. The effect of letters of 
administration, and the powers and duties 
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of those to whom they are issued are similar 
to those arising under letters testamentary, 
whioh title see. See also Administration. 

LETTERS OF BAILERY. In Scotch 
Law. CommiSBions by which a heritable 
proprietor appointed a baron-bailie, to hold 
courts, appoint officers under him, etc. 

LETTERS OF CAPTION. See Cap¬ 
tion, 

LETTERS CLOSE. Those letters com¬ 
monly sealed with the royal signet, or 
privy seal, so called in contradistinction to 
letters patent which were left open and 
sealed with the broad seal. They are some¬ 
times called Letters Claus . Vvhart. Lex. 
See Clogs Roll. 

LETTERS OF COLLECTION. Let¬ 
ters issued for the temporary purpose of 
enabling some one to collect ana hold the 
assets pending a controversy as to the right 
to have letters of administration or letters 
testamentary. 

In the Roman Lew. If the deceased 
died wholly intestate, in defect of certain 
ways of administration of the estate, the 
administration might be committed to such 
discreet person as was approved of, or letters 
ad colligendum granted, which neither made 
the person to whom they were granted execu¬ 
tor nor administrator, his only business 
being to keep the goods in his safe custody, 
and to do other acts for the benefit of such 
as were entitled to the property of the 
deceased. 2 Bl. Com. 505. 

LETT ERS A D COLLIGENDUM 
BONA DEFUNCTI. In Practice. In 
default of the representatives and creditors 
to administer to the estate of an intestate, 
the officer entitled to grant letters of ad¬ 
ministration may grant to such person as 
he approves, letters to collect the goods of 
the deceased , which neither make him ex¬ 
ecutor nor administrator ; his only business 
being to collect the goods and keep them 
in his Bafe custody. 2 Bla. Com. 505. See 
Letters op Collection. 

LETTERS OF EJECTION. In 
Scotch Law. Letters under the royal 
signet authorizing a sheriff to eject a tenant 
who had been decreed to remove, and who 
had disobeyed the charge to remove, pro¬ 
ceeding on letters of horning on the decree. 
Cent. Diet. 

LETTERS OF FIRE AND SWORD. 

See Fire and Sword. 

LETTERS OF HORNING*. See 

Horning. 

LETTERS OF INTERCOMMUN- 
ING. In Sootoh Law. Letters from 
the privv council prohibiting all persons 
from holding any kind of intercourse or 
communication with those therein de¬ 
nounced. 


in 2 Chitty, Pr. 498, note h; 8 Stepli. Com. 
800. The same title was also given to letters 
-formerly granted by the Lord Privy Seal 
preparatory to granting letters of marque. 

LETTERS ROGATORY. An instru¬ 
ment sent in the name and by the author¬ 
ity of a judge or court to another, request¬ 
ing the latter to cause to be examined, upon 
interrogatories filed in a cause depending 
before the former, a witness who is within 
the jurisdiction of the judge or court to 
whom such letters are addressed. 

They are sometimes denominated com¬ 
missions sub mutuce vieissitudinis obtentn , 
ac in juris subsidium , from a clause which 
they generally contain. Where the gov¬ 
ernment of a foreign country, in which 
witnesses purposed to be examined reside, 
refuses to allow commissioners to admin¬ 
ister oaths to such witnesses, or to allow 
the commission to be executed unless it is 
done by some magistrate or judicial officer 
there, according to the laws of that coun¬ 
try, letters rogatory must issue. 

These letters are directed to any judge 
or tribunal having jurisdiction of civil 
causes in the foreign country, recite the 
pendency of the suit in court, and state 
that there are material witnesses residing 
there, whose names are given, without 
whose testimony justice cannot be done 
between the parties, and then request the 
said judge or tribunal to cause the wit¬ 
nesses to come before them and answer to 
the interrogatories annexed to the letter? 
rogatory, to cause their depositions to be 
committed to writing and returned with 
the letters rogatory ; 1 Greenl. Ev. § 320. 
In letters rogatory there is always an offer, 
on the part of the court whence they is¬ 
sued, to render a mutual service to the 
court to which they may be directed, 
whenever required. The practice of such 
letters is derived from the civil law*, by 
which these letters are sometimes called 
letters requisitory. A special application 
must be made to court to obtain an order 
for letters rogatory, and it will be granted 
in the first instance without issuing n com¬ 
mission upon satisfactory proof that the 
authorities abroad will not allow the testi¬ 
mony to be taken in any other manner ; 1 
Hoffman, Ch. Pr. 482; 2 Dan. Ch. Pr., 8d 
Am. ed. 653. 

Though formerly used in England in the 
courts of common law; 1 Rolle, Abr. 530, 
pi. 13; they have been superseded by com¬ 
missions of dedimusprotestatem, w hich are 
considered to be but a feeble substitute. 
Dunl. Adm. Pr. 223, n.; Hall, Adni. Pr. 
37. The courts of admiralty use these let¬ 
ters ; and they are recognized by the law 
of nations. See Fcelix, Droit Intern. liv. 2, 
t. 4, p. 300; Denisart; Dunlap, Adm. Pr. 
221; Boned. Adm. § 533 ; 1 Hoffm. Ch. 482. 

In Nelson v. United States, 1 Pet. C. C. 
236, will be found a copy of letters rogatory, 
issued to the courts of Havana, according 


LETTERS PATENT. The name of 
an instrument granted by the government 
to convey a right to the patentee: as, a 
patent for a tract of land ; or to secure to 
nim an exclusive right to a new invention 
or discovery. Letters patent are matter of 
record. They are se called because they 
are not sealed up, but are granted open. 
See Patent. 

LETTERS OF REQUEST. In Eng- 
liah Eoclesiastic&l Law. An instru¬ 
ment by which a judge of an inferior court 
waives or remits his own jurisdiction in 
favor of a court of appeal immediately 
superior to it. 

Letters of request, in general, lie only 
where an appeal would lie, and lie only to 
the next immediate court of appeal, waiv¬ 
ing merely the primary jurisdiction to the 
proper appellate court, except letters of 
request from the most inferior ecclesiastical 
oourt, which may be direct to the court of 
arches, although one or two courts of appeal 
may by this be ousted of their jurisdiction’ 
as courts of appeal; 2 Add. Eccl. 406. The 
effect of letters of request is to give juris¬ 
diction to the appellate court in the first 
instance. See a form of letters of request 


to the form and practice of the civil law, 
on an occasion when the authorities there 
had prevented the execution of a commis¬ 
sion, regarding any attempts to take testi* 
raony under it as an interference with the 
rights of the judicial tribunals of that 
place. See also, 8 Paige 446 ; 2 Ves. Sr. 336; 
5 Wend. 475. 

The United States revised statutes provide for 
the taking of testimony of witnesses residing within 
the United States to be used In any suit for the 
recovery of monej or property depending in any 
court, la any foreign country, with which the 
United States are at peace, and in which the gov¬ 
ernment of such foreign country shall be a part) or 
shall have an Interest. Where a commission of 
letters rogat:>ry to take mich testimony upon inter¬ 
rogatories has been Issued from the court in which 
such suit Is pending, it may be produced before the 
district Judge of the district In which the witness 
resides or is found, and on proof to the judge that 
the testimony of a witness is material, he shall Issue 
summons to the witness requiring him to appear 
before the officer or commissioner romed In the 
commission or letters rogatory. The summons 
must specify the time and plnce, which Fhall be 
within one hundred miles of the place where the 
witness resides or is served. In case of neglect of a 
witness to attend and testify he is liable to the some 
penalties Incurred for the like offence In the trial 
of a suit In the district court of the United States, 
and he is entitled to the same fees and mileage as 
are allowed to witnesses In that court. No witness 
shall be required to criminate himself on such ex¬ 


amination ; U 8. Rev. Stat. H 4078-4. Wbeniet,ten 
rogatory are addressed from a foreign court to any 
circuit court of the United States the commissioner 
appointed by the latter court shall have power to 
compel witnesses to appear and testify; id. f 875, 
aa amended by U. S. Stat. 1 8upp. 886. 

When a commission or letter rogatory Is Issued 
to take testimony of a witness in a foreign country. 
In a suit in which the United States are parties or 
have any interest, after being executed by the com¬ 
missioner it is to be returned to the minister or 
consul of the United States nearest the place where 
It is executed, and by him transmitted to the clerk 
of the court from which It was issued; and when so 
taken and returned the testimony shall be read as 
evidence, without objection to tne method of re¬ 
turning the same; U. S. Rev. Stat. § 873. 

Among the class of cases held not to be 
within tne statutes are criminal proceed- 
ings ; 1 Ben. 225 ; and proceedings relating 
to an investigation as to the smuggling oi 
some cases of cotton; 36 Fed. Rep. 806. 
See, generally, 1 Fost. Fed. Prac., 2d ed. 
§ 290, in the notes to which will be found 
a great deal of interesting matter relating 
to the diplomatic correspondence on this 
subject. See, also, 1 Gall. 166; 1 Hall, 
Adm. Pr. 37, 38, 55-60 ; Clerke, Praxis, tit. 
27; 3 Whart. lot. L. § 413; 1 Oughton, 
Ordo Judiciorum 150-152; 1 Rolle, Abr. 530. 
pi. 13. 

LETTERS OF SAFE CONDUCT. 

See Safe Conduct. 

LETTERS TESTAMENTARY. An 

instrument in writing granted by the judge 
or officer having jurisdiction of the probate 
of wills, after the probate of a will, to an 
executor, authorizing him to act as such. 

It Is issued by the probate officer under his hand 
and official seal, making known that at a certain 
date the last will and testament of A B (naming the 
testator) was duly proved before him; that the 

J irobate and grant of administration was within his 
urlsdiction, and certifying accordingly '‘that the 
administration of all and singular the goods, chat¬ 
tels, and credits of the said deceased, and any way 
concerning his will, was granted " to C D, “ the 
executor named in the said will," “ he having been 
already sworn well and faithfully to administer tbo 
same, and to make a true and perfect inventory, 
etc., and to exhibit the same, etc., and also to ren¬ 
der aJust and true account thereof." 

In England, the original will is deposited In the 
registry of the ordinary or metropolitan, and a 
copy thereof made out under his seal: which copy 
and the letters testamentary are usually styled tne 
probate. This practice has been followed in some 
of the United States: but where the will needs to 
be proved in more than one state, the impounding 
of it leads to much inconvenience. In other states, 
the original will is returned to the executor, with a 
certificate that it has been duly proved and re¬ 
corded, and the letters testamentary are a scjxiratc 
instrument. The letters are usually general; but 
may be limited as to the locality within which the 
executor is to act, as to the subject-matter over 
which lie is to have control, or otherwise, as the 
exigencies of the case or the express directions of 
the testator may require. 

Letters testamentary are granted in case thn de 
cedent dies testate; letters of administration, in 
case he dies intestate, or fails to provide an exec¬ 
utor; see Administration, Executor ; but in re- 

f ard to all matters coming properly under the 
eadsof letters of administration or fetters testa¬ 
mentary, there is little or no difference in the law 
relating to the two instruments. 

Letters testamentary and of administra¬ 
tion are, according to their terms and ex¬ 
tent, conclusive as to personal property 
while they remain unrevoked. They can¬ 
not be questioned in a court of law or of 
equity, and cannot be impeached, even by 
evidence of fraud or forgery. Proof tnat 
the testator was insane, or that the will 
was forged, is inadmissible ; 12 Ves. 298; 
21 Wall. 503 ; 27 Me. 17 ; 49 N. H. 295; 75 
Pa. 603; 16 Maas. 433; 19 Johns. 886 ; 10 
Ala. 977 ; 18 Cal. 499 ; 60 N. Y. 123 ; 14 Ga. 
185; 33 Neb. 609; 113 N. Y. 511 ; 24 Fla. 
237. But if the nature of the plea raise 
the issue, it may be shown that the court 

f ronting the supposed letters had no iuriB- 
iction, and that its action is therefore a 
nullity ; 8 Term 130 ; see 77 Hun 230; or 
that the seal attached to the supposed pro¬ 
bate has been forged, or that the lettera 
have been revoked, or that the testator is 
alive; 15 S. <fc R. 42 ; 9 Dana 41 ; 8 Cra. 0 ; 

3 Allen 87; 25 Ala. 408 ; 70 Tex. 538. 
Where an executor qualified and acted for 
many years under his appointment, he will 
not be allowed to dispute the recitation in 
his appointment that citation to the heir* 
was issued and served ; 95 Cal. 34. 

At common law the executor or adminis¬ 
trator has no power over real estate ; nor is 


693 


LEVATO mo 


the probate even admissible as evidence 
that the instrument is a will, or is an exe¬ 
cution of a power to charge land ; W ms. 
Ex. M3. By statute, in some states, the 
probate is made pripia facie or conclusive 
evidence as to realty ; 17 Maas. 08; 38 Conn. 
I ; 10 Wheat. 470; 3 Pa. 498; 8 B. Moor. 
340 ; 5 La. 388. In some states the probate 
is made after the lapse of a certain time 
conclusive as to realty ; 9 Pet. 180 ; 75 Pa. 
512 ; 8 Ohio 340; 26 Ala. 524 : 6 Oratt. 564; 
3 Wright 189. Land in England under the 
Land Title and Transfer Act of 1897 goes to 
the executor or administrator. See Land 
Tttlk and Transfer. 

Though the probate court lias exclusive 
jurisdiction of the grant of letters, yet 
where a legacy has been obtained by fraud, 
or the prohate has been procured by fraud 
on the next of kin. a court of equity would 
hold the legatee or wrong-doer ns bound by 
a trust for the party injured ; Wms. Ex. 
552, While a court of equity cannot remove 
an executor, it may restrain him from act¬ 
ing, and even take the estate out of his 
hands and place it in the custody of a 
receiver ; 44 N. J. Eq. 385. 

Letters may be revoked by the court 
which made the grant, or an appeal to a 
higher tribunal, reversing the decision by 
which they were granted. Special or 
limited administration will be revoked on 
the occasion ceasing which called for the 
grant. An executor or administrator will 
be removed when the letters were obtained 


ferred by the home jurisdiction, and such 
authority must be striotly followed. In 
many of the states there is authority to 
sue and defend without ancillary adminis¬ 
tration ; 147 U. S. 557 ; 15 N. J. Eq. 07 ; 91 
Ky. 88 ; 70 Cal. 403 ; 33 S. C. 503 ; and this 
right to sue has been extended to a foreign 
corporation duly authorized to act in its 
own jurisdiction; 5 Houst. 418 ; in some 
statutes there is express authority to defend 
suits; 8 Bush G05 ; but it has been held that 
statutory authority to sue does not imply 
capacity to be sued ; 77 Oa. 149 ; nor to sue 
for intestate lands where they were made 
by statute assets in the handsof a domestic 
administrator ; 54 Ark. 334; but to sue for 
the grant of local administration; 40 id. 
195; where no suit is necessary a foreign 
executor or administrator has been per¬ 
mitted to remove personal property and 
carry it away for tne purpose of adminis¬ 
tration : 83 N. Y. 31 : 45 Minn. 242 ; 63 Ga. 
200; 40 Conn. 370; and in the aosence of 
local administration payment to a foreign 
representative is recognized ; 108 U. S. 250; 
109 id. 056 ; 20 N. Y. 103. 

The Latter may assign chases in action 
belonging to the estate, and the assignee 
may sue thereon in his own name iu an¬ 
other state, unless prevented by its laws 
respecting assignments from so doing ; 108 
U. S. 250 ; 64 la. 425 ; 83Tex. 244 ; 32 N. Y. 
31; he may also sue in another state on a 

i udgment there recovered ; 10 Mass. 71; 1 
’et. 686 ; 4 Mason 16 ; 41 Md. 539 ; or he 


foreign letters are taken out for the collec¬ 
tion of foreign assets ; or of collecting and 
realizing upon property and debts so far as 
it may be done by him, without resort to a 
foreign jurisdiction ; 4 Mason 88 ; 88 N. Y. 
897; 12 Metcalf 421 ; 108 Blass. 245; but the 
domestic representative is not to be held in 
this respect to too onerous a responsibility 
with respect to foreign property which he 
cannot realize by virtue of his appointment. 
See Sto. Confl. L. g 514 a ; Schoul. Ex. A 
Ad. g 175. 

There is some difference of opinion as to 
whether a voluntary surrender of assets to 
the domiciliary representative protects the 
debtor against claims made by virtue of an 
administration within his own jurisdiction. 
The United States supreme court, sup¬ 
ported by the current of American author¬ 
ity, maintains that, as between the states 
such payment or delivery of assets is suffi¬ 
cient to discharge the local debtor in the 
absence of local administration ; 18 How. 
104 ; 9 Wall. 741; 108 U. S. 256 ; 05 Ala. 
89 ; 20 N. Y. 103. 

The English doctrine is otherwise; 
Whart. Confl. L. § 626; Schoul. Ex. & Ad. 
6 170 ; Sto. Confl. L. § 515 a. See Dicey, 
Confl. L. oh. X. (c), ch. XVIL (B) with 
Moore's American notes. 

See, generally, Williams; Croaswell, 
Executors; Wharton ; Story, Confl. L.; 
Litters of Administration ; Executor ; 
Administrator ; Conflict of Laws ; Lex 
Loci ; Administration. 


improperly ; Wms. Ex. 571. 

Of their effect in a state other than that 
in t chich legal proceedings u'ere instituted. 

In view of the rule of the civil law, that 
personalia sequuntur personam, certain 
effect has been given by the comity of 
nations to a foreign probate granted at the 
place of the domicil of the deceased, in re¬ 
spect to the personal assets in other states. 
At common law, the lex loci rei sitce 
governs as to real estate, and the foreign 
probate has no validity; but as to personalty 
the law of the domicil governs both as to 


testacy and intestacy. It is customary, 
therefore, on a due exemplification of the 
probate granted at the place of domicil, to 
admit the will to probate, and issue letters 
testamentary, without requiring original 
or further proof. 

A foreign probate at the place of domicil 
has in itself no force or effect beyond the 
jurisdiction in which it was granted, but 
on its production fresh probate will be 
granted thereon in all other jurisdictions 
where assets are found. This is the gen¬ 
eral rule, but is liable to be varied by stat¬ 
ute, and is so varied in some of the states 
of the United States. 


Lettera testamentary or of administn 
tion confer no power beyond the limits < 
the state in which they are granted, ar 
do not authorize the person to w hom the 
are issued to maintain any suit in the stal 
or federal courts in any other state ; 11 
U. S. 150; 108 id. 256 ; tne executor or a< 
ministrator has therefore, as such, no rigl 
of control over property in another state < 
country ; 32 Ga. 260 ; 27 Ind. 432 ; 4 McLea 
577 ; 41 Barb. 431 ; 5 Ired. Eq. 365; he caj 
not interfere with assets, collect or di 
charge debts, control lands, sue or bo suec 
Schoul. Ex. & Ad. g 173, and cases cite* 
The principle is, that a grant of power l 
administer the estate of a decedent ope 
ates only as of right within the jurisdictic 
which grants the letters, and in order tlu 
a foreign representative may exercise ar 
such function he must be clothed with ai 
thority from the jurisdiction into which 1 
comes, and conform to the require men 
imposed by local law; id.; 42 Pa. 467; ( 
N. C. 464 ; 5 McLean 4 ; 38 Ala, 678; 25 I 
£•. \} u - 8- 215; 41 Fed. Rep. 68; l 
such. 668. In most, probably all, of t) 
American states there is statutory prov 
sion, either for the grant of ancillary lette 
or for authorizing and regulating suits I 
foreign executors and administrators. 1 
many of tliem these officers properly qua] 
ned abroad are permitted to sue for ai 
reoover local assets without other qualii 
cation, within the new jurisdiction, th* 
putting on record their authority as co 


may sue in his individual capacity in an¬ 
other state, on a judgment recovered by 
him in his official capacity in his own 
state ; 107 Mo. 500 ; 33 Pivc. Rep. (Ariz.) 555 ; 
upon a contract made with himself as such 
a foreign executor or administrator may 
sue; 8 GreenL 346 ; 30 Ark. 230; Sto. 
Confl. L. §§ 513-510. The term foreign as 
applied to executors and administrators 
refers to the jurisdiction from which their 
authority is derived and not to residence ; 
86 Va. 1045 ; 125 N. Y. 400. The estate of 
a deceased person is substantially one es¬ 
tate, in which those entitled to the residue 
are interested as a whole, even though situ¬ 
ated in various jurisdictions, and though 
each distinct part of it must be settled in 
the jurisdiction by which letters were grant¬ 
ed whether for the purpose of ancillary or 
principal administration ; Schoul. Ex. & 
Ad. § 174; ordinarily it is the practice to 
recognize the pereon appointed executor or 
administrator at the domicil of the deceased 
as the person to whom ancillary letters will 
be granted ; 4 Redf. 151 : Whart. Confl. L. 
§ 608; but there is no privity between per¬ 
sons appointed in different jurisdictions 
whether they be different or the same, and 
the executor or administrator in one state 
is not concluded in a subsequent suit by the 
same plaintiff in another state against a 
person having administration on the estate 
of the deceased ; 139 U. S. 156; 143 Ill. 367 ; 
30 Pac. Rep. (Mon.) 38 ; 89 S. C. 247. But a 
different rule has been applied where differ¬ 
ent executors are appointed by the will in 
different states, ana they are held to be in 
privity with each other, and a judgment 
against those in one state is evidence 
against those in another ; 13 How. 458, 469. 

When any surplus remains in the hands 
of a foreign or ancillary appointee after the 
discharge of all debts in that jurisdiction, 
it is usually, as a matter of comity, ordered 
to be paid over to the domiciliary ap¬ 
pointee ; 56 Ala. 69; 50 L. J. Ch. 740 ; and 
in his hands becomes applicable to debts, 
legacies, and expenses ; Schoul. Ex. & Ad, 
§ 174, note 2. It iB the policy of the law 
with respect to these matters to encourage 
the spirit of comity in subordination to the 
righto of local creditors who are considered 
to be entitled to the benefit of assets within 
their own jurisdiction, rather than to be 
driven to the assertion of their olaims in a 
foreign state or country ; id.; but see T.ct 
Fori. 

As a general rule it is the dutv of the 
principal personal representative to collect 
and make available to the estate all such 
assets as are available to him consistently 
with foreign law ; 4 M. & W. 171; 1 Cr. A 
J. 157; even to the extent of seeing that 


LETTING OUT. In American Law. 
The act of awarding a contract. 

This term is much used in the United 
States, and most frequently in relation to 
contracts to construct railroads, canals, or 
other commercial works. When such an 
undertaking has reached the point of actual 
construction, a notioe is generally given 
that proposals will be received until a cer¬ 
tain penod, and thereupon a letting out, or 
award of portions of the work to be per¬ 
formed according to the proposals, is 
made. See 35 Ala. n. s. 55. 

LEV AND A3 NAVIS CAUSA (Let.). 
In Civil Law. For the sake of lightening 
the Bhip. See Leg. Rhod. tit. de Jactu. 
Goods thrown overboard with this purpose 
of lightening the ship are subjects of a gen¬ 
eral average. 

LEVANT AND COUCHANT (Lat. 
Levantes et cubantes ). A term applied to 
cattle that have been so long on the ground 
of another that they have Tain down, and 
are risen up to feed, until which time they 
cannot be distrained by the owner of the 
lands, if the land were not sufficiently 
fenced to keep out cattle. 3 Bla. Com. 8, 
9; Mozl. & W. 

LEVARI FACIAS (Lat. that you 
cause to be levied). In Practice. A writ 
of execution directing the sheriff to cause 
to be made of the lands and chattels of the 
judgment debtor the sum recovered by the 
judgment. 

Under this writ the sheriff was to sell 
the goods and collect the rents, issues, and 
profits of the land in question. It has been 
generally superseded by the remedy by 
elegit, which was given by statute Westm. 
2d (18 Edw. I.), c. 18. In case, however, 
the judgment debtor is a clerk, upon the 
sheriff’s return that he has no lay fee, a 
writ in the nature of a levari facias goes to 
the bishop of the diocese, who thereupon 
sends a sequestration of the profits of the 
clerk's benefice, directed to the church¬ 
wardens, to collect and pay them to the 
.plaintiff till the full sum be raised. The 
same course is pursued upon a fi. fa.; 2 
Burn, Eccl. Law, 329. See Comyns, Dig, 
Execution (c. 4); Finch, Law, 471 ; 3 Bla. 
Com. 471 ; Tr. & H. Pr. 967. 

In American Law. A writ used to 
sell lands mortgaged after a judgment has 
been obtained by the mortgagee, or his as¬ 
signee, against the mortgagor, under a 
peculiar proceeding authorized by statute. 

LEVATO VKLO (Lat.). An expres¬ 
sion used in the Roman law, Code , 11. 4. 5, 
and applied to the trial of wreck and sal- 
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▼age* Commentatora disagree about the 
origin of the expression ; but all agree that 
its general meaning is that these causes 
shall be beard summarily. The most prob¬ 
able solution is that it refers to the place 
where causes' were heard. A Bail was 
spread before the door and officers em¬ 
ployed to keep strangers from the tribunal, 
when these causes were heard, this sail was 
raised, and suitors came directly to the 
court, and their causes were heard imme¬ 
diately. As applied to maritime courts, its 
meaning is that causes should be heard 
without delay. These causes required de¬ 
spatch, and a delay amounts practically to 
a denial of justice. Emerigon, Des Assur¬ 
ance* c. 26, sect. 8. 

LEVEES. Embankments to prevent 
overflow in rivers, See Rivebk. 

A state, in the exercise of police powers, 
him the exclusive right to determine the 
propriety, location, and mode of building 
levees within her borders. After she has bo 
decided, and contracted for the enterprise, a 
peraon, on whose land the levee is to be built, 
cannot require that it be constructed dif¬ 
ferently; and, in case of non-compliance with 
his demand, he cannot hold the state liable 
for compensation for the property taken or 
for any injury sustained. Anderson ; 34 La. 
An. 494. 

IiEVTTIOAIi DEGREES. Those de¬ 
grees of kindred set forth in the eighteenth 
chapter of Leviticus, within which persons 
are prohibited to marry. 1 Biah. Mar. Div. 
A Sep. 737. 

LEVITY. By the Act of 1815 and the 
general law on divorce, it is necessary to 
establish that the complaint “ib not made 
out of levity or by collusion (q. t>.) between 
said husband and wife, and for the mere pur¬ 
pose of being freed and separated from each 
other, but in sincerity and truth for the causes 
mentioned in the said petition or libel." 

Exactly what the word "levity" means in 
the statute, has never been decided. ... It 
may well be that the term "levity" in the 
Act of 1815 is intended to describe the 
offense which is generally called connivance. 
30 Pa. Co. Ct. Hep. 359. See Collusion. 


levy. To raise. Webster, Diet. To 
levy a nuisance, t. e. to raise or do a nuis¬ 
ance, 9 Co. 55 ; to levy a fine, i. e. to raise 
or acknowledge a fine, 2 Bla. Com. 357 ; 1 
Steph. Com. 236 ; to levy a tax, i. e. to'raise 
or collect a tax : to levy war, i. e. to raise 
or begin war, to take arms for attack, 4 
Bla. Com. 81 ; to lev-y an execution, t. e. to 
raise or levy so much money on execution. 
Reg. Orig. 298. 

In Practice. A seizure ; the raising of 
the money for which an execution has been 
issued. 

In order to make a valid levy on personal 
property, the sheriff must have it within 
his power and control, or at least within 
his view ; and if, having it so, he makes a 
levy upon it, it will be good if followed up 
afterwards within a reasonable time by his 
taking possession in such manner as to ap¬ 
prise everybody of the fact of its having 
been taken into execution. See 84 Wis. 80; 
99 N. C. 21; 83 Va. 459. To constitute a 
levy, a seizure is necessary, if from the na¬ 
ture of the property that is possible, but if 
not, then some act as nearly equivalent as 

S racticable must be substituted for it; 97 
[. C. 286. It is not necessary that an in¬ 
ventory should be made, nor that the 
sheriff should immediately remove the 
goods or put a person in possession ; 3 
Rawle 405 ; 1 Wash. C. C. 29; 40 Pa. 294. See 
51 N. J. L. 148. A levy of an attachment ef¬ 
fected in the night time by openings win¬ 
dow. or forcing an outer door of the houBe 
containing the goods, is valid ; 85Tenn. 368. 
A levy on a leasehold need not be in view of 
the premises if sufficiently descriptive ; 77 
Pa. 103. The usual mode of making levy 
upon real estate is to describe the land 
which has been seized under the execution, 
by metes and bounds, as in a deed of con¬ 
veyance ; 1T.&H. Pr.§ 1216. See23 Neb. 


736. The lien of an attachment on real 
estate levied upon, dates from the time the 
officer indorses the levy on the writ; 69 
Tex. 198. 

It is the duty of the sheriff, in Illinois, 
to notify the defendant in execution, be¬ 
fore making the levy, and to apply to him 
for the payment of the execution ; 129 Ill., 
180. Property cannot be placed in euato- 
dia legis by an unauthorised levy; 86 Fed. 
Rep. 770. Retaining possession under a 
levy is not necessary to preserve the lien 
of the levy against a subsequent deed of 
assignment by the debtor; 102 N. C. 79 ; 
where the debt and costs are paid before 
seizure there is no levy ; 9 L. J. Q. B. 282 ; 
3 P. & D. 511 ; or where the fl. fa. was, 
after seizure but before sale, set aside for 
irregularity ; 31 L. J. C. P. 861 ; or where 
the sale was prevented by a compromise 
between the parties; 5 'term 470. See 
Poundage; Execution. 

It is a general rule that when a sufficient 
levy hasoeen made the officer cannot make 
a second; 12 Johns. 208 ; 8 Cow. 192. 

If an officer violates his duty, by making 
an excessive levy on property pointed out, 
he is liable for such special damages as the 
defendant may incur thereby ; 77 Ga. 83; 
and when damages result from the wrong¬ 
ful seizure under judicial process of prop¬ 
erty exempt, not only the officer making the 
seizure but those for whom it was made 
and who ratified the act, as well as those 
who direct it, are liable in damages: 70 
Tex. 661. See Attachment. 


LEVY COURT. That body charged 
with the administration of the ministerial and 
financial duties of Washington County. It 
was charged with the duty of laying out and 
repairing roads, building bridges, and keep¬ 
ing them in good order, providing poor- 
houses, and the general care of the poor ; 
and with laying and collecting the taxes 
which were necessary to enable it to dis¬ 
charge these and other duties, and to pay 
the other expenses of the county. It had 
the capacity to make contracts in reference 
to any of these matters, and to raise money 
to meet these contracts. It had perpetual 
succession. Its functions wore those which, 
in the several States, are performed by 
"county commissioners," "overseers of the 

C oor," "county supervisors,” and similar 
odies with other designations. 

Jf not a corporation in the full sense of 
the term, it was a guasi corporation, and 
could sue and be Bucd, in regard to any 
matter in which, by law, it had rights to be 
enforced, or was under obligations which it 
refused to fulfill. 2 Wall (U. S.) 507, 508. 


LEVYING WAR. In Criminal 
Law. The assembling of a body of men 
for the purpose of effecting by force a trea¬ 
sonable object; and all who perform any 
part, however minute or however remote 
from the scene of action, and who are 
leagued in the general conspiracy, are con¬ 
sidered as engaged in levying war, within 
the meaning of the constitution; 4 Cra. 
473, 474; Const, art. 8, s. 8. See Treason : 
Fries Trial, Pamphl. This is a technical 
term, borrowed from the English law, and 
its meaning is the same as it is when used 
in stat. 25 Ed. III.; 4 Cra. 471 ; U. 8. v. 
Fries, Pamphl. 167; Hall, Am. L. J. 851 ; 
Burr's Trial; 1 East, Pi. Cr. 62; 9 C. & P. 
129. Where war has been levied, all who 
aid in its prosecution by performing any 
part in furtherance of the common object, 
however minute, or however remote from 
the scene of action, are guilty of treason ; 
o a hVmtt Saa Insurrection. 


LEWD NESS. That form of immoral¬ 
ity which has relation to sexual impurity. 
61 Fed. Rep. 41. See Lasciviousness. 

licentiousness; an offence, when of an 
open and notorious character; as by fre¬ 
quenting houses of ill-fame, or bv some 

S oealy scandalous and public indecency. 

. A L. Diet. 


LEX (Lat.). A rule of law which mag¬ 
istrates and people/ had agreed upon by 
means of a solemn declaration of consensus. 


Sohm, Inst. R. L. 28. 

In the later empire, which dates from 
the fourth century, there were two groups 
of the sources of the law, jus (q. v.), t. e. 
the old traditional law, and lege* which 
had sprung ffam imperial legislation. Jus 
was based upon the law of the Twelve 
Tables, plebiscite , senatus-consulta , the 
praetorian edict, and the ordinances of tbs 
earlier emperors, which, partly owing to 
their language and partly on account of 
the bald sententiousness, and the pregnant 
phraseology in which they were couched, 
came to be mainly used, both by the prsetor 
and by the parties, through the classic lit¬ 
erature where their results were set forth 
and worked out. This resulted in identi- 
fying jus with jurist-made law, and on the 
edict of the Law of Citations ( q . v.) by 
Valentinian III., the distinction between 
jus and lex was practically lost. See lust. 
1. 2. 3 ; Solim, Inst. R. L. 82 ; Jus Scrlfta. 

In England there was no careful dis¬ 
crimination between jus, and lex, and 
consuetudo , although they were not, in 
all contexts, used with exactly similar 
meaning. Leges was sometimes applied 
by both Glanville and Bracton to the 
unwritten laws of England, and although 
Bracton contrasts consuetudo with lex , 
there was no general definite theory 
as to the relation between enacted and 
unenacted law—the relation between law 
and custom, and the relation between 
law as it was and law as It ought to be. 
The king’s justices claimed & certain power 
of improving the law, but they might not 
change the law, and the king might issue 
new writs without the consent of a national 
assembly, but not where such writs were 
contrary to the law. Jus commune was 
used by the canonists to distinguish the 
general and ordinary law of the universal 
church from any rules peculiar to a par¬ 
ticular national or provincial church, and 
from the papal privilegia, and the phrase 
was also used in the dialogue on the Ex¬ 
chequer, but it was not until the time of 
Edward I. that it was superseded by lex 
communis , or that the common law could 
be contrasted with the statute law, the 
royal prerogative or local custom. 1 Poll. 
& M&itl. 154. See Jus Scriptum. 

t.bt JEBUTIA. The law which, with 
the leges Julies , in part abolished the legu 
actiones. It was confined to legal proceed¬ 
ings before the preetor urbanus, i. tc 
those cases where a judicium was appoint¬ 
ed to try a cause between Roman citizens 
within the first milestone from Rome. It 
provided that a judicium could be institut¬ 
ed in a city court without legis actio , merely 
by means of the formula or pnetorian de¬ 
cree of appointment, and placed the legis 
actio and the formula, so far as the civil 
law was concerned, on a footing of equal¬ 
ity. In cases falling under the jurisdiction 
of the centumviral court, cases of volun¬ 
tary jurisdiction, and damnum infecturn, 
the legis actio remained in use ; as, accord¬ 
ing to the praetorian law in such cases, no 
judex was appointed, and consequently no 
formula was granted, and it was only in 
cases where there was no formula and no 
decree of appointment that the legis actio 
survived. Sohm, Rom. L. 178. See Judex , 
Formula . 

T.TCY iELIA SENTIA. The law re¬ 
straining the manumission of slaves. Mo¬ 
rey, R. L 99. See Manumission. 

The Aelian Sentian law, respecting wills. 
R. & L. Diet. 

LEX AGRARIA. See Agrarian Law. 

lex AMISSA. The law concerning 
outlaws. 

t.-rtt ANA 8T ASIAN A. The law ad¬ 
mitting as agnatl the children of emanci¬ 
pated brothers and sisters. Inst. 8. 5. 

The Anastasian Rescript, A. D. 503. A 
form of emancipation which did not require 
the presence of the parties to go through the 
fictitious sale, as formerly. Anasiasius made 
provision whereby a paterfamilias away from 
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home might emancipate his children. He 
did not abolish the old forms, but introduced 
this no wit y as an additional means of releas¬ 
ing children from the potestos. A petition 
must be sent to the Kmporor, and hie 
favorable answer obtained. The answer 
must be registered, produced in a court 
having jurisdiction over emancipation, and 
deposited along with the petition to the 
Emperor; and if the persons emancipated 
were not infants, their consent must be given. 
The act was perfected by the formal consent 
of the Emjieror. Hunter. Rom. L., 213, 214 ; 
C. 8, 49, 5. 

T.gT APULEIA. A law establishing 
a kind of partnership between the different 
tponaort* or fide promisors, and allowing 
any one of them who had paid the whole 
debt to recover from the others what he 
Karl paid in excess of his own share by an 
action pro socio. Inst. 3. 20. 

T.fgY AQTTXLIA. The law, supersed¬ 
ing the earlier portions of the Twelve 
Tables, providing a remedy for wilful and 
negligent damage to corporeal property. 

AJtbough an action founded upon the text of this 
law could only be brought when the damage was 
caused by actual contact of the offending party 
with the body of the injured thing, the prwtor sub-, 
eequently extended it in the shape of ao ucfi'o vtiii*, 
to cases where the damage was merely the indirect 
result of tbeact of the defendant, and in certain 
cases, he even granted an acfto in /actum after the 
pattern of the lex aqut/ia in cases where there was 
Dot. strictly speaking, any damage to the thing, but 
where the owner was deprived of it in such a man¬ 
ner as to make it tantamount to a destruction of the 
thing. 

By this law, if the slave or animal were wrong¬ 
fully killed, the owner could recover from the 
slayer, not the actual value of the property at the 
time of the death, but the greatest value that It had 
possessed during the previous year, and when the 
damage consisted of any other injury to corporeal 
things, he was obliged to pay the highest value of 
such property within the month immediately pre¬ 
ceding. If the wrongdoer denied his liability and 
judgment was against him. he was obliged to pay 
double damages. This law also provided for an ac¬ 
tion against adstipulators who abused their formal 
rights, but this portion of It fell into disuse because 
the recognition ov the civil law of the obligation by 
mandatvm enabled the injured party to sue the 
fraudulent adstipulator by the actio mandati di* 
recta for full damages. See Sohm, Bom. L.ffiM; 
Morey, Rom L. 381. 

Tr'K'y A TELIA. The law which con¬ 
ferred upon the magistrate the right of 
appointing guardians. It applied only to 
the city of Rome; Sohm. Inst. Rom. L. 400. 


blood, socially and politically are not to be 
easily over-eetimated. But the political 
results, the removal of intolerable political 
disabilities, formed the aim and object of 
the plebeian contention at t hat ti me. 
Hunter, Rom. L., 25. 

T.HX CIN CIA. The law which pro¬ 
hibited certain kinds of gifts. 

An old Roman Statute, B. C. 204, that 
continued to exist up to the time of Con¬ 
stantine, but fell into desuetude before 
Justinian, prohibiting gifts beyond a certain 
amount, except as between certain relatives. 
Gifts to the extent to which they exceeded 
the limit, but no further, were void. It 
seems, however, that if the doner did not 
revoke the gift during his life or by will, the 
gift was confirmed. Hunter, Rom. L. 319; 
Frag. Vat. 266, 294. 

LEX CLAUDIA. The law abolishing 
agnatic guardianship over women of free 
birth. 

LEX COMMI88QRIA. The law which 
provided that the debtor and creditor 
might agree that if the debtor did not pay 
at the day, the pledge should become the 
absolute projpertv of the creditor. This 
law was abolished by a law of the Emperor 
Constantine as unjust and oppressive, and 
having a growing asperity in practice. 2 
Kent 583. 

LEX COMMUNIS (L. Lat.). The 
common law. 

LEX ET CONSUETUDO REGNI 
NOSTRI. The law and the custom of our 
realm ; one of the names of the common law. 
R. & L. Diet. See Leges et Consuetudines 
Regni. 

LEX CORNELIA. The Cornelian 
law which, among the Romans, provided 
remedies for injuries to person or property. 
R. & L. Diet. 

LEX CORNELIA DE 2EDICTIS. 
The law forbidding a praetor to depart dur¬ 
ing his term of office from the edict he had 
promulgated at its commencement. Sohm, 
Rom. L. 51. See Praetor. 


LEX ATTNLA. A plebiecitum named 
after its proposer, Atinius Labeo, 557. It 
provided that things stolen or seized by 
violence could not be acquired by use. al¬ 
though they have been possessed bona fide 
during the length of time prescribed by 
usucapion ( q . u.). Inst. 2. 6. 3. 

LEX BREHONLA. The Brehon law, 
which see. 

LEX BRET OISE. The law of the 
Ancient Britons or Marches of Wales, 
Cowel. 

LEX CALPn kWT A The law which 
extended the scope of the action allowed 
by the lex SUia, q. u., to all obligations for 
any certain definite thing. 

Condlctto. A law by which the condiciio 
(a form of action in Roman Law) was 
extended to the recovery of any specific 
thing. Hunter Rom. L. p. 464. See Con- 
dictio ; Lex Silia. 

Repetundae. Another law, by the same 
title, instituted the first of those courts called 
Standing Commissions for the trial of per¬ 
sons charged with malversation in the pro¬ 
vinces, B. C. 149. Id. p. 56, 57. 

LEX CANULEIA. The law which 
conferred upon the plebeians'the oortnu- 
bium, or tHe right of intermarriage with 
Roman citizens. Morey, Rom. L. 48. 

By this concession of the conubium, it was 
open to plcbians to share in the peculiar reli¬ 
gious observe nces of the patrician caste, and in 
the auspicia by which was ascertained the will 
of the gods (not to mention the will of the 

g trician magistrates) in respect to the 
>man state. The levelling effects of this 
legal mixture of patrician and plebeian 


LEX CORNELIA DE FALSIS. The 

law which provided that the same penalty 
should attach to the forgery of a testament 
of a person dying in captivity as to that of 
a testament made by a person dying in his 
own country. Inst. 2. 12. 5. 

The Cornelian Law on forgery and on 
wills. It provided that if a captive died in 
captivity his death should be held to date, 
not from the actual moment of his decease, 
but from the time he was captured ; so that, 
although he lived a prisoner, he died free. 
(D. 49, 15, 18.) This convenient fiction 
prevented the ill consequences that would 
nave resulted from striking out in a family 
a link in the chain of hereditary succession. 
Hunter, Rom. L. 216. 

The law also imposes a penalty on the man 
that writes seals, publicly reads, or foists in a 
will or other document that is forged ; or 
that makes, cuts, or moulds a spurious seal 
wilfully and maliciously. The penalty is, 
for slaves, the last punishment of the law, 
as upheld in the statute on poisoners and 
assassins; for freemen, deportation. (J. 4, 
18, 7.) Id. f 1062. 

Corrupting a judge, or causing him to be 
corrupted, was punishable under this same 
statute. (D. 48, 10, 21.) Id., 1060. 

The law also provided that to obtain 
money by threatening an accusation of 
crime was visited with punishment. ’ (D. 47, 
13, 2.) 7d., 1070. 

LEX CORNELIA DE INJURIES. 

The law providing a civil action for the 
recovery of a penalty in certain cases of 
bodily injury. Sohm, R. L. 329. 

The lex Cornelia (B. C. 81) speaks of 
injuriae, and brought in a special actio 
iniuriarum. This action lay when a man 
alleged that he had been beaten or Bcourged, 


or that his house had been entered by force. 
And by “house" in this case was understood 
his own house in which he dwelled, or a hired 
house, or one in which he lived rent-free or 
as a guest. (J. 4, 4, 8.) In one sense this 
latter offence can hardly be considered as 
directed against the person of the occupier 
but it was against his dignity; for the 
majesty of a Roman citizen was supposed 
to extend beyond his strict personality to 
his immediate belongings, and even to his 
clothes. (D. 47, 10, 9, pr.) Hunter, Rom. 
L. 149. 

In cases where the lex Cornelia applied, 
involving an injury to reputation, the 
defendant was allowed to take an oath and 
clear the plaintiff's character, thereby escap¬ 
ing punishment. (D. 47, 10, 5, 8.) Id. 155. 


LEX CORNELIA DE SICARHS. 

The law respecting assassins and poisoners, 
and containing provisions against other 
deeds of violence. It made the killing of 
the slave of another person punishable by 
death or exile, and tne provisions of thi9 
law were extended by the Emperor Anto¬ 
ninus Pius to the case of a master killing 
his own slave. Inst. 1. 8. 

Poisoners were likewise condemned, who, 
by the hateful arts of poisons and magic 
spells they whispered, had killed men, or 
who have publicly sold evil drugs. (J. 4, 18, 
5.) Hunter, Rom. L. 1061, 1062. 

To procure the conviction of a person of an 
offence punishable with death by false 
testimony, was forbidden by the lex Cornelia 
de Sicariis. The punishment was, death for 
common people ; deportation, for persons of 
rank. (D. 48, 8, 16.) Id. 1066. Those who 
offered sacrifices to injure their neighbors, 
even if no evil result followed were punished 
under this statute. 7d. 1068 el seq. 


LEX CORNELIA DE SPONSU. A 

law prohibiting one from binding himself 
for tne same debtor to the same creditor in 
the same year for more than a specified 
amount. Inst. 2. 20. 


And although a sponsor or fidepromissor 
should bind himself for a greater sum than 
the maximum twenty-thousand sestertii, 
say one hundred thousand, he is condemned 
to pay only twenty. By money lent was 
meant not only that directly given on loan, 
but all that at the time the obligation was 
contracted was certain to become due ; th«t 
is, for which the debtor had come to be 
bound unconditionally. Further, the name 
money in that statute embraced property 
of every kind. Hunter, Rom. L. 572. 


LEX CORNELIA DE TE8TA- 
MENTARIA. See Lex Cornelia de 
FAI.S18. 


LEX DOMICILII. See Domicil ; Lex 
Loci. 


LEX FABIA (PAVIA) DE PLA- 
GIARIIS. The Fabian law on kidnappers. 
To imprison a man. or forcibly keep him 
as a slave, knowing nim to be free, was an 
offence dealt with by a statute lex Fabia or 
Favia, in existence before Cicero. That 
statute imposed only a pecuniary penalty, 
and it fell into disuse when kidnapping free¬ 
men was made a crime. Hunter, Rom. L. 
147; (D. 48, 15, 7 ; C. 9, 20, 7.) 

LEX FALCIDIA. See Falcidian 
Law. 


LEX FORI (Lat. the law of the forum). 
The law of the country to the tribunal of 
which appeal is made. 5 Cl. & F. 1. 

The local or territorial law of the coun¬ 
try to which a court, wherein an action is 
brought, or other legal proceeding is taken, 
belongs. Dicey, Confl. Laws 66. 

The forms of remedies, modes of pro¬ 
cedure; 112 U. S. 452; and execution of 
judgments are regulated solely and exclu¬ 
sively by the laws of the place where the 
action is instituted; 8 Cl. & F. 121; 11 M. 
& W. 877; 1 B. & A. 284 ; 5 La. 295; 2 
Rand. 303 ; 6 Humphr. 45 ; 2 Ga. 158; 13 
N. H. 321 ; 4 Zabr. 333 ; 9 Gill 1 ; 17 Pa. 
91 ; 4 McLean 540 ; 11 Ind. 885; 12 Vt. 48; 
91 U. 8. 400 ; 36 Conn. 39 ; 2 Woods, C. C. 


244 ; 26 Ark. 868 ; 83 UK 863 ; 27 la. 251i 
42 Miss. 444 ; S3 N. T. 429; 135 U. 8. 809 ; 
149 id, 187; 83 Ala. 463; Rorer, Int.-St 
Law 69. See 44 Ill. App. 535; Pasties. 

A cause of action arising in one state, un¬ 
der the common law as there understood, 
may be enforced in another state where it 
would not constitute a cause of action, if 
the variance in these laws does not amount 
to a fundamental difference of policy ; 160 
Mass. 571. 


Int. Law 409. 

The lex fori governs as to the nature, ex¬ 
tent, and character of the remedy , 17 
Conn. 500 ; 37 N. H. 86 ; 2 Pat. AH. 144 ; 
as, in case of instruments considered 
sealed where made, but not in the country 
where sued upon ; 5 Johns. 289 ; 1 B. A P. 
380 ; 3 Gill A J. 234 ; 3 Conn. 623 ; 27 la. 
251; 91 U. S. 400 ; 9 Mo. 56, 157. 

Arrest and imprisonment may be allowed 
by the lex fori, though they are not by the 
lex loci contractus; 5 CL A F. 1; 14 Johns. 
340 ; 3 Mass. 88 ; 10 Wheat. 1. 

For the law of interest as affected by the 
lex fori , see Conflict of Laws. For the 
law in relation to damages, see Damages. 

The forms of judgment and execution 
are to be determined by the lex fori ; 9 
Mass. 88 ; 4 Conn. 47 ; 14 Pet. 07. 

The lex fori decides as to deprivation of 
remedy in that jurisdiction. 

Where a debt is discharged by the law of 
the place of payment, such discharge will, 
it is said, amount to a discharge every¬ 
where ; 12 Wheat. 300; 1 W. Bla. 258; 18 
Mass. 1 ; 16 Mart. La. 297 ; 7 Cush. 15; 1 
Woodb. A M. 115; 23 Wend. 87 ; 5 Binn. 
332 ; 10 Me. 306 ; 2 Blackf. 366 , see 6 Dak. 
91; Lex Loci ; unless such discharge is 
held by courts of another jurisdiction to 
contravene natural justice; 13 Mass. 6; 1 
South. 192. It must be a discharge from 
the debt, and pot an exemption from the 
effect of particular means of enforcing the 
remedy ; 14 Johns. 340 ; 8 B. A C. 479; 7 
Me. 337 ; 11 Mart. La. 730; 15 Mass. 419 ; 

5 Maas. 387. 

The insolvent laws of the various states 
which purport to discharge the debt are, 
at most, allowed that effect only as against 
their own citizens; as between their own 
citizens and strangers, where the claims of 
the latter have not been proved, they only 
work a destruction in the remedy ; 5 Mas. 
375 ; 4 Conn. 47; 14 Pet. 87; 12 Wheat. 
218, 858. 369; 8 Pick. 194; 3 la. 299 ; 71 
Wis. 350; 128 Ill. 222; 123 Pa. 452; at 
least, if there be no provision in the con¬ 
tract requiring performance in the state 
where the discharge is obtained ; 9 Conn. 
814; 18 Mass. 18, 20 ; 7 Johns. Ch. 297 ; 1 
Breese 16 ; 4 Gill A J. 509. In the United 
States and some state courts, the discharge 
of a citizen of the state, granting a dis¬ 
charge from an obligation, is not a bar 
against a citizen of another state, al¬ 
though the contract creating the obligation 
was to be performed in the state granting 
the discharge ; 1 Wall. 228 ; 8 Keyes 80 ; 5. 
Md. 1; 25 Conn. 603 ; 48 Me. 9; 2 Blackf. 894 ; 
but see 2 Gray 43. If claims are proved, 
the submission to the jurisdiction may 
work a discharge ; 8 Johns. Ch. 485 ; 8 Pet. 
411; 5 How. 295, 299 ; 7 Cush. 45 ; 2 Blackf. 
894. See Insolvency. 

Statutes of limitation affect the remedy 
only; and hence the lex fori will be the 
governing law ; 5 Cl. A F. 1 ; 8 id. 121,140; 
11 Pick. §0 ; 7 Iud. 91 ; 2 Paine 437 ; 80 Me. 
882 ; 83 Ill. 865 ; 68 N. Y. 88 ; 51 Fed. Rep. 
188; 77 Ga. 202 ; 65 Hun 17; 111 U. S. 81 ; 
L. R. 4 Q. B. 658 ; 72 Tex. 806. But these 
statutes restrict the remedy for citizens 
and strangers alike ; 10 B. A C. 908 ; 5 Cl. 
A F. 1 ; 8 Johns. Ch. 190 ; 6 Wend. 475 ; 9 
Mart. La. 526. For the effect of a dis¬ 
charge by statutes of limitation, where 
they are so drawn as to effect a discharge, 
in & foreign state, see Story, Confl. Laws 

6 582; 11 Wheat. 861; 2 Bingh. N. C. 202 ; 
6 Rob. La. 15; 8 Hen. A M. 57. Hie re¬ 
striction applies to a suit on a foreign judg¬ 
ment; 5 Cl. A F. 1 : 18 Pet 812; 4 Cow. 
528 ; 1 Gall. 871 ; 9 How. 407. If astatute 


in force in the place where the cause of 


and does not merely bar the romedy, no 
action can be maintained in another juris¬ 
diction after it has taken effect; 148 Pa. 
146; 6 Dak. 01. In some states, by stat¬ 
ute, where Buit is brought on a contract 
made in another state, the statute of limi¬ 
tations in the jurisdiction where the cause 
of action arose is made to apply. 

The right of set-off is to be determined 
by the lex fori; 2 N. H. 296 ; 6 B. Monr. 
301; 18 Orei. 67 ; 83 Ill. 865 ; 8 Johns. 203. 
See 13 N. H. 126. Liens, implied hypothe¬ 
cations, and priorities of claim, generally, 
are matters of remedy ; 12 La. Ann. 289 ; 
but only, it would seem, where the prop¬ 
erty affected is within the jurisdiction of 
the courts of the forum; Whart. Confl. L. 
§ 317; 5 Cra. 289. See L. R. 3 Ch. App. 
484. A prescriptive title to personal prop¬ 
erty, acquired in a former domicil, will be 
respected by the lex fori; 17 Ves. 88; 3 
Hen. A M. 57 ; 5 Cra. 358; 11 Wheat. 361 ; 
1 Coldw. 43 ; 5 B. Monr. 521 ; 16 Hun 80. 

Questions of the admissibility and effect 
of evidence are to be determined by the 
lex fori; 12 La. Ann. 410; 12 Barb. 631 ; 
7 Ohio St. 134; 106 U. S. 124; 115 Mass. 
304; also questions of costs; 36 Neb. 507. 
Exemption laws are ordinarily governed 
by the lex fori; 31 Kan. 180 ; 70 Miss. 344. 
See 97 Ala. 275 ; Evidence. 

The ad ministration of a deceased person’s 
movables is governed wholly by the law of 
the country where the administrator acts 
and from which he derives his authority to 
collect them (lex fori) ; and without regard 
to the domicil of the deceased ; but the 
distribution of the distributable residue is 
governed by the lex domicilii; Dicey, 
Confl. Laws 674, 077 ; 28 Ch. D. 175; 72 
Ala. 311 ; 70 Ga. 528 ; 152 Mass. 74 ; 31 W. 
Va. 790 ; 143111.25. Usually the distribute 
able residue is remitted to the administra¬ 
tion of the domicil for distribution ; 88 Pa. 
181 ; but it is in the discretion of the court 
of the ancillary administration to distribute 
such residue; 152 Mass. 74; 25 S. C. 1 ; 
161 Pa. 218. See Letters Testamentary. 

An action in tort for an act done in a 
foreign country will not lie in England un¬ 
less the act was a tort both in such foreign 
country and in England; Dioey, Confl, 
Laws 660. So in the United States; 86 
Tex. 08 ; 120 N. Y. 10 ; 50 Ark. 155 : 72 Md. 
144. But it is ordinarily assumed - that the 
laws of the two countries are the same; 160 
Mass. 571. 

Whether an act constitutes an actionable 
wrong in England which is tortious by the 
law of England, and not strictly justifiable 
under the law of the country where it was 
done, though not actionable there, isdoubtv 
ful; Dicey, Confl. Laws 001 ; 10 Q. B. D. 
(C. A.) 521 ; 1 H. A C. 219. An action lies in 
one state on a wrong done in another state, 
which is actionable there, although it 
would not be actionable in the state where 
suit is brought unless it be contrary to its 
own public policy ; 140 U. S. 643 ; 81 Fed. 
Rep. 294. 

The damages recoverable from an em¬ 
ployer for the death of his employe, caused 
by the negligence of the former, are con¬ 
trolled by the law of the place where the 
contract of employment was made and the 
accident occurred, though the death took 
place and the action was brought in an¬ 
other state ; 154 U. S. 190. The statutes of 
one state giving an action for wrongful 
death may be enforced in the federal courts 
of another state, if not Inconsistent with 
the statutes and policy thereof ; 145 U. 8. 
598. An action of tort will lie in England 
to be tried under the rules of the maritime 
law, in case of a collision on the high seas, 
between two foreign ships ; 10 Q. B. D. (C. 
A.) 521. See, also, the Merchants Shipping 
Act, 1894. In the United States, in case of 
a collision on the high seas between ships 
of different nationalities, the general mar¬ 
itime law governs, as administered in the 
courts of the country in which the action 
is brought, except that if the maritime law, 
as administered by both nations to which 
the respective ships belong, be the same in 
both in respect to any matter of liability or 


obligation, such law, if shown to the court, 
should be followed, although different 
from the maritime law of the country’ of 
the forum ; 114 U. S. 355. See also 14 Wall. 
170; 105 U. S. 24. 

The law of the forum as to the validity 
of a bequest will be applied to a gift by 
will to a foreign corporation, especially 
when this carries out and does not frustrate 
the testator’s intention, although the law 
of the state which created the corporation 
may be different; 35 L. R. A. (Md.) 698. 

As to the proof of foreign law, see For¬ 
eign Law. 

LEX FTXFIA CANINIA. A Roman 
Law passed in A. D. 8 which placed severe 
restrictions on the enfranchisement of slaves. 
The freedmen were felt to be too numerous. 
For example, the statute set a fixed limit to 
the manumission of slaves by will as follows : 
The owner of more than 2, and not more than 
10, was allowed to free any number not 
exceeding one-half; the owner of more than 
10, and not more than 30, was allowed to 
free any number not exceeding onc-third, 
etc. But, in each number, where only one- 
third, one-fourth, or onc-fifth could be freed, 
one might always manumit ns many as were 
allowed to the lower number that went 
before. To manumission not by will this 
statute did not apply. Hunter, Rom. L. 
182 ; G. I., 42-43. The statute ordered that 
slaves were to be freed by name, for freedom 
could not be given to an indeterminate per¬ 
son. Id., 922 ; G. 2, 238. 

LEX FUBIA DE 8FONSU. The law 

limiting the liability of sponsors and fide- 
promissors to two years, and providing that 
as between several co-sponsors or co-fide- 

S romissors, the debt should be ipso jure , 
ivided according to the number of the 
sureties without taking the solvency of in¬ 
dividual sureties into account. It applied 
only to Italy. Sohm, Rom. L. 299, n. ; 
Inst. 8. 20. 

TYRY FUBIA TEST AMENT ABIA. 

A law enacting that a testator might not 
bequeath as a legacy more than one thou¬ 
sand asses. 

The Furian Law on Wills, This was de¬ 
signed to prevent a man spending his 
whole patrimony in legacies. The statute 
failed to effect its purpose, however, for 
although one was forbidden by it to take 
more than a certain amount of a man's patri¬ 
mony as a legacy, the patrimony could be 
divided among several persons, a limited 
amount bequeathed to each. Hunter, Rom. 
L. 750, 751 ; G. 2, 225. 

LEX GABINIA, JUBELLABIA 

(B.C. 139). A Roman law introducing the 
ballot in the election of magistrates. Hunter, 
Rom. L. p. G3. 

T.TSHT GEBNICIA. A law declaring 
interest illegal. Inst. 3. 13. 

LEX HOBATIO BT VALERIA. In 

B. C. 449, immediately upon the re-estab¬ 
lishment of the tribuneship, the privileges of 
the plebians were confirmed by the leges 
Valeriae el Horatiae, passed bv the comitia 
cenluriaia on the proposal of the consuls 
Valerius and Horatius. (See Lex Hor- 
tensia.) By one of these laws it was 
enacted that henceforth the- resolutions of 
the comitia should be binding on the whole 
people. By a second Valerian-Horatian law 
the right of appeal was renewed, under the 
severest sanctions; whoever should procure 
the election of a magistrate from whose 
sentence there should be no appeal was 
threatened with outlawry and death. The 
plebeians were thus confirmed in their ri^ht 
of appeal from the decision of a patrician 
magistrate to the assembly of the tribes. A 
third provision revived and confirmed by 
law the sacred and inviolable character of 
the tribunes and the aedilcs. Hunter, Rom. 
L. 25, 26. 

LEX HOBTENSIA. The law giving 
the plebeians a full share in the jus publi¬ 
cum and the jus sacrum. Sand. Just. In- 
trod. fi 9. 
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The Hortensian Law of B. C. 287, which 
clutch'd that the resolutions of the assembly 
of the tribes should be directly, without 
modification or control or delay, binding on 
the whole Roman people. This law was a 
complete triumph of the plebeians in their 
struggle for political equality with the 
patricians. Hvinter, Rom. L. 25, 26. 

LEX JULIA. See Lkoes JulijE. 

T.KX JUNTA NORBANA. The law 

conferring legal freedom on all such freed- 
men as were t nit tone prtvtoris . See 
Latini Ji’MAMl. Lex Junia Villejani 
conferred the earue right on posthumous 
children bom in the lifetime of the tes¬ 
tator. but after the execution of the will, 
as were enjoyed by those born after the 
death of the testator. Sohm, Rom. L. 463. 

By this law, all slaves, whose personal 
freedom was guaranteed by the Praetor, 
were raised to the condition of Latin colo¬ 
nists. Hunter, Rom. L. 27. 172. There 
were two kinds of manumission, formal and 
informal. At first the forms of manumission 
were strict and ceremonial, and they con¬ 
ferred the title of citizen ; at a later stage, 
the inconveniences arising from a strict 
adherence to these forms became a serious 
evil, and through the edict of the Praetor 
and the lex Junia Xorbana slaves released 
by their masters informally were protected 
in their liberty and raised to the condition 
of Latin colonists. Id., 173. 

T.HY KANTUB. The body of customs 
prevailing in Kent during the time of 
Edward L A written statement of theee 
customs was sanctioned by the king's jus¬ 
tices in eyre. They w ere mai nly concerned 
with the maintenance of a form of land 
tenure known as gavelkind (g. v.). 1 Poll. 

A Haiti. 166. 

LEX LJETOR1A* See Lex P u to ria. 

LEX LOCI (Lat.). The law of the 
place. This may be either lex loci contrac¬ 
tus (the law of the place of making a con¬ 
tract) ; lex loci rex sites or lex situs (the Law 
of the place~where a thing is situated); lex 
loci actus , or lex act us (the law of the place 
where a legal transaction takes place); 
lex loci celebrationis (the law of the place 
where a contract is made); lex loci solu¬ 
tionis (the law of the plaoe where a con¬ 
tract is to be performed); lex loci delicti 
commissi (the law of the place where a tort 
is committed). 

In general, however, lex loci is only used 
for lex loci contractus . As will appear in- 
fra , lex loci contractus is used in a double 
sense in many of the cases. It is used 
sometimes to denote the law of the plaoe 
where the contract was made, and at other 
times to denote the law by which the con¬ 
tract is to be governed, which m^y or may 
not be the same as that of the plaoe where 
it was made. The earlier cases do not re¬ 
gard the distinction, and are to be read with 
this fact in mind. See infra , where the 
distinction is made clear by Dicey, Confl. 
of Laws. 

Contracts. In the older cases it is held 
that it is a general principle applying to 
contracts made, rights acquired, or acts 
done relative to personal property, that the 
law of the place of making the contract, or 
doing the act, is to govern it and determine 
its validity or invalidity, as well as the 
rights of parties under it, in all matters 
touching the modes of execution and au¬ 
thentication of the form or instruments of 
oontract; and also in relation to the use 
and meaning of the language in which it 
is ex pressed, the construction and inter¬ 
pretation of it, the legal duties and obliga¬ 
tions imposed by itand the legal rightsand 
immunities acquired under it; 8 Cl. & F. 
121 ; 1 Pet. 317 ; 2 N. H. 42; 6 Vt. 102; 7 
Cush. 30; 3 Conn. 253, 472; 14 id. 583: 22 
Barb. 118; 17 Pa. 91 ; 2 H.AJ. 198; 8 Dev. 
161 ; 6 Mart. La. 85; 4 Ohio 8t. 241; 14 B. 
Monr. 556 ; 19 Mo. 84: 4 Fla. 404; 28 Mim. 
42; 13 La. Ann. 607 ; 3 Stor. 465; Ware 
402 ; 91 U. 8. 406 ; 24 N. J. L. 819; 86 
Conn. 89; 2 Woods, C. C. 244 ; 65 Barb. 
265. 


Tliis principle, though general, does not, 
however, apply where the parties at the 
time of entering into the contract had the 
law of another country in view, or where 
the lex loci is in itself unjust, contra bonos 
mores (against good morals), or contrary to 
the public law of the state, as regarding 
the interest of religion or morality, or the 
general well-being of society ; 9 N. H. 271 ; 

6 Pet. 172; 1 How. 169 ; 17 Johns, fltl ; 18 
Maai.23; 5C1.AF.11; 8 id. 121; 6 W hart. 
831 ; 1 B. Monr. 32; 6 I red. 590; Story, 
Confl. Laws 280; see 88 W. Va. 890 ; 58 
Fed. Rep, 798; or tbs rights or citizens of 
the forum ; 12 Barb. 631 ; 13 Hass. 6. And 
where the place of performance is different 
from the locus contractus , it is presumed the 
parties had the law of the former in mind ; 
55 Fed. Rep.223; App. Cas. D. C. 277. 

Where an oral promise was made in South 
Carolina to accept a draft payable in New 
York, it was held tliat matters bearing on 
the execution, interpretation, and validity 
of the contract are determined by the law 
of the place where it is made; those con¬ 
nected with its performance are regulated 
by the law prevailing at the place of per¬ 
formance, and that the contract in Question 
was governed by the law of South Caro¬ 
lina: 26 U. S. App. 138. 

Where residents of two different states 
enter into a oontract which would be in¬ 
valid in one state, but valid in the other, 
and by its terms make it a contract of the 
latter state, and to be there performed, it 
will be presumed that they intended it to 
be governed by the Laws of such state ; 88 
Fed. Rep. 408. 

The validity or invalidity of a contract 
as affected by the lex loci may depend upon 
the capacity of the parties or the legality 
of the act to be done. 

The capacity of the parties as affected by 
questions of minority or majority, incapac¬ 
ities incident to coverture, guardianship, 
emancipation, and other personal qualities 
or disabilities, is, it has been said, to be de¬ 
cided by the law of the place of making 
the contract; Story, Conn. Laws § 108; 1 
Grant 51. See infra. 

The question or disability to make a con¬ 
tract on account of infancy is to be decided 
by the lea: loci; 3 Esp. 163, 597; 17 Mart. 
La. 597 ; 8 Johns. 189; 1 Grant 51 ; 2 Kent 
233. So, also, as to contracts made by 
married women ; 8 Johns. 189 ; IS La. 177 j 
5 East 81. 

Personal disqualifications not arising 
from the Law of nature, but from positive 
law, and especially such as are penal, are 
strictly territorial, and are not to be en¬ 
forced in any country other than that where 
they originate; Story, Confl. Laws §§ 91, 
104. 620 ; 2 Kent 450. See Wharf. Confl. 

L. 6 101; 67 Barb. 9. 

Natural disabilities, such as insanity, im¬ 
becility, etc., are everywhere recognized, 
so that the question whether they are con¬ 
trolled by the lex loci or lea: domicilii seems 
to be theoretio rather than practical- On 
principle there seems to be no good reason 
why they should come under a different rule 
from the positive disabilities. 

It is said that the weight of American 
authority is in favor of holding that a con¬ 
tract which by the law of the place is 
recognized as lawfully made by a capable 
person, is valid everywhere, although the 
person would not, under the law of his 
domicil, be deemed capable of making it; 
125 Mass. 874 ; see 84 N. Y. 393; 69 Me. 105. 
But Dicey (Confl. Laws) is of opinion that 
the capacity to contract is governed by the 
lex domicilii; and in 112 U. 8. 452, it is said 
that 14 as a general rule the law of the dom¬ 
icil governs the stares of a person.” See, 
also, 87 Tenn. 445, 644. 

The legality or illegality of the contract 
will be determined by the lex loci , unless it 
affects injuriously the public morals or 
rights, contravenes the policy, or violates a 
publio law of the country where a remedy 
is sought; 2 Kent 458. 

A contract illegal by the law of the place 
of its making and performance will gener¬ 
ally be held so everywhere; 1 Gall. 875 ; 3 
Mass. 88 ; 2 N. H. 42; 2 Mas. 459; 18 Pet. 
65, 78 : 2 Johns. Cas. 855; 1 N. A M'C. 178 ; 


2 H. A J. 193, 221, 225 ; 17 Ill. 828 ; 10 Tex. 
344 ; 2 Burr. 1077; 2 Kent 458 ; Story. Confl. 
Laws § 343. See 38 Fed. Rep. 800 ; 43 Ch. 
D. (C. A.) 821 ; but see 112 N. C. 59; but 
Dicey, Confl. Laws 560. 1 b of opinion that 
this rule, though sound in principle, does 
not rest, in England, upon an unassailable 
foundation of authority. 

An exception is said to exist in case of 
contracts made in violation of the revenue 
laws ; Cas. f. Hardw. 85 ; 2 C. Itob. 6 ; 2 Cr. 

M. A R. 311 ; 2 Kent 458. * 

A oontract legal by the lex loci will be bo 
everywhere ; 18 La. Ann. 117 ; 146 III. 523 ; 
unless— 

It is tryurtotts to public rights or morals ; 
2 C. A P. 847 ; 1 B. A P. 840 ; 8 Mass. 370; 
2 H. A J. 193 ; or contravenes the policy; 23 
Ark. 533 ; 60 Ala. 380 ; 2 Sim. Ch. 194; 16 
Johns. 488 ; 5 Harring. 31 ; 1 Green, Ch. 
328 ; 17 Ga. 258. See 82 Ga. 142 ; 112 N. C. 
59 ; or violates a positive law of the lex fori; 
or, in England, violates any English rule 
of procedure ; Dicey, Confl. Laws 542. The 
application of the lex loci is a matter of 
comity; and that law must, in all cases, 
yield to the positive law of the place of 
seeking the remedy ; 18 Pick. 198; 1 Green, 
Ch. 326; 12 Barb. 631 ; 17 Miss. 247. See 10 

N. Y. 53. 

It is held generally that the claims of 
citizens are to be preferred to those of 
foreigners. Assignments, under the in¬ 
solvent Laws of a foreign state, are often 
held inoperative as against claims of a 
citizen of the state, in regard to personal 
property in the jurisdiction of tbe lex fori; 
1 Green, Ch. 326 ; 5 Hairing. 31 ; 32 Miss. 
246; 13 La. Ann. 280; 21 Barb. 198; but see 12 
Md. 54. But there appears to be a distinc¬ 
tion. This rule is well settled in all cases 
where the assignment of the property of an 
insolvent is made, in invitum , by a court 
in a foreign jurisdiction, to a receiver, as¬ 
signee, etc. ; 6 Thomp. Corp. § 7338 ; 14 
Allen 355; 123 Ind. 477 ; 81 Cal. 551. But 
where a voluntary assignment is made, if 
good where made and made in conformity 
with the law where the property is situated, 
it is valid in the latter state, ea: proprio 
vigore; 117 Pa. 30 ; 10 Mo. App. 7; 6 Thomp. 
Corp. § 7347; Story, Confl. L. § 111. 

A contract made with a view to violate 
the law at the place of performance is in¬ 
valid ; 14 R. I. 398 ; 62 Ind. 587. An im¬ 
moral contract, e. g. to bribe or corruptly 
influence the officers of a foreign govern¬ 
ment. will not be enforced wherever made ; 
103 U. S. 261 ; or one that violates good 
morals; 42 Miss. 444 ; 87 N. J. L. 28; but 
Sunday laws are not considered as rules of 
positive morality ; 07 Miss. 405; nor, ordi¬ 
narily, are usury lawB ; 103 Mass. 323 ; 77 
N. Y, 578. See Moore's note to Dicey, 
Confl. Laws 582. It was said, in a case of 
usury, that if a contract is valid by the 
law of the 9tato where it is made, and is 
not immoral, tbe courts of another state 
will enforce it, although its own laws pro¬ 
hibit such a contract; 31 Fed. Rep. 516. 

In an action in Pennsylvania on a prom¬ 
issory note governed as to the contract by 
the law of New Jersey, the question of 
whether parol evidence will be admitted 
to vary the contract must depend upon the 
law or New Jersey, and not upon the lex 
fori. It was said that the right to intro¬ 
duce proof dehors the instrument for the 
purpose of showing what, in fact, the con¬ 
tract was, is an essential part of the contract 
itself, and not a mere incident to the rem¬ 
edy ; 0 Pa. Super. Ot. 115, citing 110 Pa. 
478; 148 Pa. 146 ; and 154 Mass. 213. 

A statute requiring a foreign corporation, 
as a condition of doing business within the 
state, to stipulate not to remove suits into 
the federal court, is void because it makes 
the right to a permit dependent on the 
surrender by the foreign corporation of a 
privilege secured to it by the constitution 
and laws of the United States; 121 U. S. 
186; 20 Wall. 440. See Jurisdiction. 

The interpretation of coutracts is to be 
governed by the law of the country' where , 
the contract was made; 2 B. A Ad. 746; 10 ’ 
B. A C. 908 ; 2 Hagg. Cons. 60, 61; 6 Pet. 
861; 80 Ala, n. 8. 258 ; 4 McLean 540 ; 2 Bla. 
Com. 141; Story, Confl. Law* § 270. 
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The lex loci governs as to the formalities 
and authentication requisite to the valid 
execution of contracts ; Story, Confl. Laws 
123, 260 ; 11 La. 14: 2 Hill N. Y. 227 ; 37 
N. H. 86 ; 30 Vt. 42. But in proving the 
existence of, and seeking remedies for, the 
breach, as well as in all questions relating 
to the competency of witnesses, course of 
procedure, etc., the lex fori must govern ; 
11 Ind. 385: 9 Gill 1 ; 17 Pa. 91 ; 18 Ala. 
N. 9. 248 ; 4 McLean 540 ; 5 How. 83; 6 
Humphr. 75; 17 Conn. 500 : 9 Mo. 56, 157 ; 
4 Gilm. 521 ; 26 Barb. 177; Story, Confl. 
Laws §§ 507, 634. See Lex Fori. 

The lex loci governs as to the obligation 
and conduction of contracts ; 11 Pick. 32 ; 
8 Vt. 325 ; 12 N. ft. 520 ; 12 Wheat. 213 ; 2 
Keen 293; 1 B. & P. 138; 12 Wend. 439 : 13 
Mart. La. 202; 14 B. Monr. 556; 15 Miss. 
798 ; unless, from their tenor, it must be 
presumed they were entered into with a 
view to the laws of some other state ; 13 
Mass. 1 ; 11 Colo. 118. This presumption 
arises where the place of performance is 
different from the place of making ; 31 E. 
L. & Eq. 433 ; 17 Johns. 511 ; 13 Pet. 65; 9 
La. Ann. 185; 13 Mass. 23 ; 91 U. S. 406 ; 2 
Woods 244. 

It has been held that a lien or privilege 
affecting personal estate, created by the 
lex loci, will generally be enforced wher¬ 
ever the property may be found ; 8 Mart. 
95 ; 5 La. 295; Story, Confl. Laws £ 402 ; 
but not necessarily in preference to claims 
arising under the lex fori, when the prop¬ 
erty is witbin the jurisdiction of the court 
of the forum ; 5 Cra. 289, 298; 12 Wheat. 
861; Whart. Confl. L. § 324. It is said that 
the former rule that the assignment of a 
movable is invalid unless it be made in 
accordance with the lex domicilii , is now 
rejected by the English courts, which now 
hold that a transfer of goods in accordance 
with the lex situs gives a good titlo in 
England ; Dicey, Confl. Laws 532. But it 
is held in this country that a transfer of 
movables made in the place of the owner's 
domicil and in accordance with its laws 
will be enforced by the courts of tbe place 
where the movables are situated, although 
the method of transfer be different from 
that prescribed by the latter country ; but 
not when the statutes of the place where 
they are situate or the policy of its laws 

E rescribe a different rule ; Moore's note to 
licey, Confl. Laws 538 ; 7 Wall. 139 ; 147 
U. S. 476. See supra. 

A discharge from the performance of a 
contract under the lex loci is a discharge 
everywhere ; 5 Mass. 500 ; 7 Cush. 15 ; 4 
Wheat. 122, 209; 12 id. 213 ; 2 Mas. 161 ; 2 
Blackf. 394 ; 24 Wend. 43 ; 2 Kent 394. A 
distinction is to be taken between discharg¬ 
ing a contract and taking away the remedy 
for a breach ; 8 Mas. 88; 4 Conn. 47 ; 12 
Wheat. 347; 8 Pick. 194; 9 Conn. 314; 2 
Blackf. 394 ;9N.H. 478. 

As to the effect of a discharge from an 
obligation by a state insolvent law upon a 
debt due a citizen of another state, see Lex 
Fori. 


Statutes of limitations ordinarily apply 
to the remedy, but do not discharge the 
debt; 9 How. 407; 20 Pick. 810; 2 Paino 
437 ; 2 Mas. 751 ; 6 N. H. 557 ; 6 Vt. 127 ; 8 
Port. (Ala.) 84. See LimitatioiNs, Statute 
op ; Lex Fori. 

A question of some difficulty often arises 
as to what the locus contractus is, in the 
case of contracts made partly in one coun¬ 
try or state and partly in another, or made 
in one state or country to be performed in 
another, or where the contract in question 
Is accessory to a principal contract. 

Where a contract is made partly in one 
country and partly in another, it is a con¬ 
tract of the place where the assent of the 
parties first concurs and becomes complete ; 
2 Parsons, Contr. 94 ; 27 N. H. 217, 244 ; 11 
Ired. 303 ; 3 Strobh. 27 ; 1 Gray 336. 

As between the place of making and the 
place of performance, where a place of 
performance is specified, the law of the 

f tlace of performance governs as to the ob- 
igation, interpretation, etc. ; 5 East 124; 1 
Gall. 871; 12 Vt. 648; 12 Pet. 456; 1 How. 
182 ; 8 Paige, Ch. 261 ; 5 McLean 448 ; 27 Vt. 
8; 14 Ark. 189; 7 B. Monr. 575 ; 9 Mo. 56, 


157 ; 4 Gilm. 521; 21 Ga. 135 : 30 Miss. 59 ; 
7 Ohio 134 ; 4 Mich. 450; 62 N. Y. 151 ; 24 
la. 412 ; 150 Pa. 460. Contracts made in 
one place to be performed in another are, 
as a general rule, to be governed by the 
law of the place of performance : 142 U. S. 
101 ; 38 W. Va. 390. Where there is nothing 
to show that the parties had in view, in 
respect to the execution of a contract, any 
other law than that of the place of perform¬ 
ance, that law must determine the rights 
of the parties; 142 U. S. 115. See 81 Ga. 
522. 

Where the contract is to be performed 
generally, the law of the place of making 
governs; 2 B. & Aid. 301 ; 5 Cl. & F. 12 ; 1 
Mete. Mass. 82; 6 Cra. 221 ; 0 Ired. 107 ; 17 
Miss. 220. 

If the contract is to be performed partly 
in one state and partly in another, it will 
be affected by the law of both states; 91 
U. S. 400; 14 B. Monr. 556; 22 Barb. 118. 
But see 2 Woods 244 ; 24 la. 412. A contract 
of affreightment made in one country be¬ 
tween citizens or residents thereof, and 
the performance of which begins there, 
must be governed by the law of that coun¬ 
try, unless the parties, when entering into 
the contract, clearly manifested a mutual 
intention that it should be governed by the 
laws of some other country ; 129 U. S. 897. 

In cases of indorsement of negotiable 
pajx?r, every indorsement is a new contract, 
and the place of each indorsement is in its 
locus contractus ; 2 Kent 460; 17 Johns. 
511 ; 9 B. A C. 208; 13 Mass. 1 ; 25 Ala. 
N. b. 139 ; 19 N. Y. 43C ; 17 Tex. 102. 

The place of payment is the locus con¬ 
tractus, however, as between indorsee and 
drawer. See 19 N. Y. 436 ; 53 Fed. Rep. 
474 ; 9 C. C. App. 261. 

The place or acceptance of a draft is 
regarded as the locus contractus ; 3 Gill 
430; 1 Q. D. 43; 4 Pet. Ill ; 8 Mete. 107; 4 
Dev. 124; 6 McLean 622; 9 Cush. 46 ; 13 
N. Y. 290 ; 18 Conn. 138; 17 Miss. 220; 142 
U. S. 116. 

A bill of exchange drawn in Indiana, 
accepted in Michigan, to be discounted in 
Indiana and mid in Michigan, is an Indiana 
contract; 52 Fed. Rep. 291. 

A note made in one state and payable in 
another, is not subject to the usury laws 
of the latter state, if it was valid in that 
respect in the state where it was made ; 
60 id. 730. A note executed in one state 
and payable in another is governed, as to 
defences against an indorsee, by the law of 
the latter state,, though sued on in the state 
where made; id. 730. See Promissory 
Notes ; Bills or Exchange ; as to what is 
presumed to be lex loci, see Foreign Laws ; 
Lex Fori. 

Dicey, in his recent and very able work 
on the Conflict of Laws, defines lex loci con¬ 
tractus merely as the law of the place where 
the contract is entered into, and uses it 
only in that sense. To designate the law 
by which the contract is governed, he uses 
the phrase, 11 the proper law of the con¬ 
tract,” which may be, and usually is, the 
lex loci contractus, or may be, by the express 
will of the parties, or by inference, thelaw 
of some otner place. He maintains that 
the capacity to contract is governed by the 
law of the domicil (except, probably, in the 
case of ordinary mercantile contracts which 
are governed by the law of the place where 
the contract is made ; and except, of course, 
contracts relating to land). The formal 
validity of the contract is governed by the 
law of the place where it is made, except 
contracts relating to land and contracts 
made in one country in accordance with 
the local form in respect of a movable 
situated in another country, which, he 
thinks, may possibly be invalid if they do 
not complv with the special formalities (if 
any) required by the law of the country 
where the movable is situated at the time 
of the making of the contract, and except, 
possibly, a contract made in one country, 
but intended to operate wholly in, and to 
be subject to the law of, another country, 
even though not made according to the 
local form, if made in accordance with the 
form required, or allowed by the law of 
the country where the contract is to op¬ 


erate. This last exception is not, however, 
in hjs opinion, supported by adequate 
authority. 

The essential validity of a contract is 

f governed by what he terms the 44 proper 
aw of the contract,” which lie defines as 
the law, or laws, by which the parties to 
a contract intended, or may fairly be pre¬ 
sumed to have intended, the contract to be 
governed. This may be the law of the 
place where the contract was made, or it 
may be the place of performance. But 
there are, he says, wide exceptions to this 
rule. The contract must not d© opposed to 
English interests, or the policy of English 
law, or to the moral rules upheld by English 
law. The contract must not be unlawful 
by the law of the country where it is made ; 
and its performance must not be unlawful 
by the law of the country where it is to be 
performed ; and it must not form part of a 
transaction which is unlawful by the law 
of the country where the transaction is to 
take place, though this probably does not 
apply to contracts in violation of the reve¬ 
nue laws of a foreign country. 

The interpretation of a contract, and the 
rights and obligations under it of the 
parties thereto, are to be determined by the 
“ proper law of the contract.” This law 
may be designated by the express word 9 of 
the contract, indicating the intention of the 
parties, which, in general, governs; or their 
intention may be inferred from the terms 
and nature of the contract, and from the 
general circumstances of the case. In the 
absence of counteracting considerations, 
the proper law of the contract is, prima 
facie, presumed to be the law of the coun¬ 
try where the contract is made ; especially 
when the contract is to be performed in the 
country where it is made, or may be per¬ 
formed anywhere, but it may apply to a 
contract partly, or even wholly, to be per¬ 
formed in another country. Where the 
contract is to be performed wholly or part¬ 
ly in another country, the proper law of the 
contract, especially as to the mode of 

J ierformance, may be presumed to be the 
aw of the country where the performance 
is to take place. These presumptions are 
said to be grounded on the probable inten¬ 
tion of the parties. 

The validity of the discharge of a con¬ 
tract (otherwise than by bankruptcy) de¬ 
pends upon the proper law of the contract, 
that is, the law to which the parties, when 
contracting, intended to submit themselves. 
But this writer 6ays there is a lack of decided 
authority on this point. 

The same writer, after saying that the 
reports and text books of authority reiterate 
the rule that a contract is governed by the 
law of the place where it 19 made, points 
out that when English courts fust began to 
deal with the conflict of laws, they referred 
everything, except matters of procedure, 
to the lex loci contractus , by which they 
meant the law of the place where the con¬ 
tract was actually entered into. When 
they subsequently found it necessary to 
give effect to other laws than those of the 
place where the contract was made, and 
especially to the laws of the place of per¬ 
formance, tlie change of doctrine was 
combined with a verbal adherence to an 
old formula not really consistent with the 
new theory. They retained the expression 
lex loci contractus, but reinterpreted it to 
mean the law of the country with a view 
to the law whereof the contract was made. 
This might be the law of the country where 
the contract was made, or it might be the 
law of some other country, and was fre¬ 
quently the law of the country where the 
contract was to be performed. The same 
result was sometimes attained by another 
method of reasoning. It was laid down 
that a person must be assumed to have con¬ 
tracted at the place where his contract was 
to be performed. By either method of in¬ 
terpretation an actual reference to the law 
contemplated by the parties was masked 
under a nominal reference to the law of 
the place of the contract. This adherence 
to the term lex loci contractus has produced 
two effects. It has until recent years con¬ 
cealed from English lawyers the principle 
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that the Interpreta ti on, u contrasted with 
the formal validity, of a oontract is gov¬ 
erned by the law (of whatever country) 
contemplated bv the parties, and that tbtt 
law is instantly the law of the place of 
performance, and it has led English judges 
to give a preference to the lex loci con¬ 
tractus. upon which the English courts fall 
back in doubtful cases. But English 


judges, as well as foreign courts and writers. 
Doth adopt the principle that the inter¬ 
pretation of a contract and the obligation 
arising under it are, in so far as they 
depend on the will of the parties, to be 
determined in accordance with the law 
contemplated by the parties ; Dicey, Confl. 
Laws 736. 

The phraae lex loci contractu* is used in 
a double sense, to mean, sometimes the law 
of a place where a oontract is entered into ; 
sometimes that of the place of its perform¬ 
ance. And when it is employed to designate 
the Law of the se<if of the obligation, it is, 
on that account, confusing. The law we are 
in search of, which is to decide upon the 
nature, interpretation, and validity of the 
engagement in question, is that which the 
parties have either expressly or presump¬ 
tively incorporated into their contract, as 
constituting their obligation; 106 U. S. 
134. “ In every forum a contract is gov¬ 

erned by the law with a view to which it 
was made ; ” 10 Wheat. 1. 

It is said by an able writer that the cases 
often fail to distinguish between formal 
validity and essential validity, or between 
vhe making and the performance of the 
contract; and not infrequently it is held, 
In respect of matters of essential validity, 
that tne validity of a contract is to be de¬ 
termined by the law of the place where the 
eontract is made ; J. B. Moore’s note to 
Dicey, Confl. Laws 660, citing as instances 
164 Mass. 213 ; 66 Minn. 606. 

The form of the contract is regulated by 
the law of the place of its celebration ; 106 
U. S. 134. The presumption is that a con¬ 
tract is to be performed at the place where 
it is made ana to be governed by its laws, 
if there is nothing in its terms, or in the 
explanatory circumstances of its execution, 
Inconsistent with that intention ; id. 137. 
See, also, 36 3. C. 484. 

In a contract the foreign law may, by the 
act and will of the parties, become part of 
their agreement; 106 U. S. 126. It is the 
will of the contracting parties and not the 
law which fixes the place of performance 
—whether by express words or by tacit im¬ 
plication—as the place to the jurisdiction of 
which the contracting parties elected to 
submit themselves ; 4 Phil. Int. L. 469 ; ap¬ 
proved in 106 U. 3. 137. But it lias been 
held that a stipulation in a bill of lading 
which would substitute the English law for 
our own as to the question of limited lia¬ 
bility is invalid ; 57 Fed. Rep. 403; and that 
stipulations which are held void, because 
against the public policy of the United 
States, are not made valid by the stipula¬ 
tion of the parties ; 56 id. 602, 124; 168 U. 8. 
118, and cases cited ; and that a clause in a 
shipping contract providing that all ques¬ 
tions arising under the contract shall be 
settled according to English law, is a nul¬ 
lity, as an attempt to impress upon the 
oontract a construction which our law re¬ 
jects as contrary to publicpolicy ; 50 id, 561. 
Bee Flag, Law of. 


A policy of life insurance which was 
delivered, and the first premium thereon 
paid in the state in whicn the assured re¬ 
sided, is governed by the laws of that state; 
58 id. 541; though the policy contained a 
clause that it was to be a contract under 
the laws of the domicil of the insurer, such 
clause being invalid when it sought to 
avoid the force of statutes of the state in 
which the insurance was taken ; 54 id. 580 ; 
ani though signed by the Insurer at the 
company’s office in Its home state; 50 id. 
511; and a policy issued by a New York 
company upon an application signed in 
Missouri, where the first premium was paid 
Is subject to the Missouri statutes which 
cannot be waived by any stipulation of the 
contract; 140 U. 8. 226. A domiciled 
Englishman effected three policies of in- 


suranoe on his life in a New York oomp&ny 
in favor of his wife and children. It was 
held that the intention of the parties must 
determine the law applicable, and that it 
was olaarly intended here that the interests 
of the beneficiaries should be decided by 
the law of the domicil of the party insur¬ 
ing ; 78 L. T. R. 60. 

The validity of a contract cannot be se¬ 
cured by apparently subjecting it to a law 
by which it is not properly governed; 66 
Miss. 770 ; 66 Mich. 243. 

A contract executed in England, where¬ 
by an English corporation agrees to trans¬ 
port a citizen of the United States to this 
country, is to be oo ns trued according to 
English law ; 60 Fed. Rep. 624. 

A federal court assuming jurisdiction of 
a controversy between the master and the 
seaman of a foreign vessel, under a foreign 
flag, growing out of a oontraot made in 
their own country, will administer relief, 
bv comity, in accordance with the law of 
the flag of the vessel; 35 id. 663. The 
question concerning the ultimate respon¬ 
sibility of the owner for the master's acta 
and engagements, arising out of sea dam¬ 
ages, as one of the incidents of the voyage* 
in the prosecution of foreign commerce, is 
to be determined by the law of the ship’s 
home ; id. 767. See Flaq, Law of. 

It is said by a learned writer that the 
failure to comply with looal requirement as 
to form, not affecting the obligation of the 
agreement, will not invalidate the contract; 
Whart. Confl. L. § 685. 

A contract valla by the Laws of the place 
where it was made, although not in writ¬ 
ing, will not be enforced in the courts of a 
country where the Statute of Frauds pre¬ 
vails. But where the law of the forum and 
that of the place of the execution of the 
contract coincide, it will be enforced, al¬ 
though required to be in writing by the law 
of the place of performance, because the 
form of thecontract is regulated by thelaw 
of the place of its celebration, and the evi¬ 
dence of it by that of the forum; 106 U. 8. 
185. 

The general rule is that a defence or dis¬ 
charge, good by the law of the place where 
the contract is made or is to be performed, 
is to be held of equal validity in every place 
where the question may come to be liti- 

r ited ; 106 U. S. 132, citing Story, Confl. L. 
331. 

Torts. Damages for the commission of 
a tortious act are to be measured by the 
law of the place where the act is done ; 1 
P. Wins. 895; 1 Pet. C. C. 225; Story, 
Confl. Laws, S 307. 

An action for a tort committed in a for¬ 
eign country will lie only when it is based 
upon an act which will be considered as 
tortious both in the place where committed 
and in t he locus /on; in such case the law 
of the plaoe where the tort was committed 
governs : L. R. 1 P. D. 107 ; id. 6 Q. B. 1; 
id. 2 P. C. 198. See 1 H. & C. 219 ; Whart. 
Confl. L. § 478 ; 54 Barb. 81. See Lex Fori.. 

Marriaok. As to the conflict of lawsln 
relation to marriage, see Marriage. 

As to divorce, see Divorce ; Domicil, 
The law of all acts relating to real prop¬ 
erty is governed by the lex rei sites. Taking 
a mortgage as security does not, however, 
divest the lex lociot its force. See I jet Rei 
Sitae. 

Touching the subjects considered in this 
title, see an elaborate collection of cases on 
conflict of laws, 5 Eng. Rul. Cas. 708-975. 

LEX LOCI ACTUS. See Let Loci. 


LEX LOCI CELEBRATIONIS . See 

Lex Locl 

LEX LOCI CONTRACTUS. See Lex 

Loci. 

LEX LOCI DELICTI COMMISSI. 

8ee Lex Loci. 

LEX LOCI SOLUTIONIS. See Lex 

Locl 

LEX LONOORARDORUM (Lat.). 
The name of an ancient code in force among 
the Lombards. It contains many evident 
traces of feudal policy. It survived the 
destruction of the ancient government of 


Lombardy by Charlemagne, and Is said to 
pe still partially in force In some districts 
of Italy. 

LEX MANIFE8TA (L. Lat ). Mani¬ 
fest or open law ; the trial by duel or ordeal. 


LEX M E RC AT ORTA (Lat). . That 
system of laws which is adopted by all 
commercial nations, and which, therefore, 
constitutes a part of the law of the land. 
See Law Merchant. 

LEX NATURALE. Natural law. See 
Jus Naturajlk. 


LEX NON 8CBXPTA. The unwritten 
or common law, which included general 
and particular customs, and particular local 
Laws. 1 Steph. Com. 40-68. See Jus Ex 
Non Script a. 


LEX PAPIA POFPJB. Thelaw which 
exempted from tutelage women who had 
three children. It is usually considered 
with the Lex Julia de maritandis ordini- 
bus as one law'. See Lukich Julle. 

LEX PATRIAE. The law of one'9 
countrv. English. 

LEXPETRONTA. Thelaw forbidding 
masters to expose their slaves to contests 
with wild beasts. Inst. 1. 8. 

This also enacted that this species of 
cruelty should be adopted only as a public 
punishment for the misconduct of the slave. 
Hunter. Rom. L. 158 ; D. 48, 8, 11,2. 

LEX PLBTORIA. The law for the 
protection of young persons who had at¬ 
tained tbe age of puberty. Inst. 1. 23. 

This law seems to have fixed majority at 
twenty-five. The law permitted minors to 
apply to the Praetor, wno, on proof of their 
incapacity to manage their affairs, would 
give them a curator. This enactment also 
provided for the appointment of tutorea 
to spendthrifts and the insane. Hunter, 
Rom. L., 608, 734. 

LEX P T.A TTT TA . The Law which con¬ 
ferred the full rights of citizenship on Italy 
below the Po. Sand. Just. Introa. §11. 

LEX POE TELIA . The Law abolish¬ 
ing the right of a creditor to sell or kill 
his debtor. Sobm. Rom. L. 210. 

From this date (B. C. 325 or 313) one 
may reckon the rule of law that liberty is 
inalienable. Whether this law, which put 
an end to the voluntary alienation of personal 
freedom, also extinguished its involuntary 
alienation through the execution of judg¬ 
ment debts, is uncertain. The imprison¬ 
ment of the debtor in a public prison took 
the place of his reduction to slavery. Hunter, 
Rom. L. 33, 1035; C. 7,71, 1. 

LEX POMPK1A DE PARRICIDIIS. 

A Roman statute on the murder of blood 
relations (B. C. 55). This law provided that 
if a man murdered an ascendant or a son. 
or in any way attempted anything included 
under the designation parricidium, whether 
he dared it secretly or openly, should be 
punished with the penalty of parricidium ; 
further, that if any one wilfully brought 
about such a crime, or was an accomplice, 
then, even though he were an outsider, the 
result should be the same. Hunter, Rom. L., 
1062 ; J. 4, 18, 6. 

The offender was by this law to Be sewn 
up in a sack with a dog, a cock, a viper, 
and an ape, and thrown into the sea or a 
river, so that even in his lifetime he might 
begin to be deprived of the use of the ele¬ 
ments ; that the air might be denied him 
whilst he lived and the earth when he died. 
Inst. 4. 18. 6. 


LEX PUR LILIA. The law providing 
that the plebiscita should bind tne whole 
people. Inst. 1. 2. The lex Publilia de 
wponsu allowed sponsores, unless reim¬ 
bursed within six months, to recover from 
their principal what they had paid by a 
special actio. Bee Leges Pubuliae. 


LEX REGIA 
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MOlA< The law of the emperor. 
That which he ordains by rescript, or de¬ 
cides in adjudging a cause, or lays down by 
edict, is law. Inst. 1. 2. 0. 


USX RET 8 IT A3 (Lat.). The law of the 
country where a thing is situate. Dicey, 
Confl. Laws 06. 

It is the universal rule of the common 
law that any title or interest in land, or in 
other real estate, can only be acquired or 
lost agreeably to the law of the place where 
the same is situated ; 0 Pick. 280; 1 Paige, 
Ch. 220; 2 Ohio 124 ; 5 B. A C. 488 ; 6 
Madd. Ch. 10; 10 Wheat. 192, 405 ; 1 Gill 
280 ; 6 Binn. 559 ; 8tory, Confl. Laws §§ 865, 
428 ; 152 U. 8. 65; 184 id. 310 ; 127 id. 719; 
and the law is the same in this respect in 
regard to all methods whatever of transfer, 
and every restraint upon alienation ; 12 E. 
L. A Eq. 900. The lex rei sitce governs as to 
the capacity of the parties to any alienation, 
whether testamentary or infer vitro. or 
to make a contract with regard to a mov¬ 
able, or to acquire or succeed to a movable 
as affected by questions of minority or 
majority ; 17 Mart. 509; of rights arising 
from the relation of husband and wife; 
Story, Confl. Laws 8 454 ; 9 Bligh 127 ; 8 
Paige, Ch. 261 ; 2 Md. 297 ; 1 Miss. 281 ; 4 
la. 881 ; 3 §trobh. 502 : 9 Rich. Eq. 475; 
107 Mo. 422; L. R. 8 Ch. 342 ; see 87 Tenn. 
145; parent and child, or guardian and 
ward ; 2 Ves. & B. 127 ; 1 Johns. Ch. 153; 
4 Gill & J. 883 ; 9 Rich. Eq. 311 ; 14 B. 
Monr. 544; 11 Ala. N. 8. 343 ; 18 Miss. 529; 
but see 7 Paige, Ch. 286 ; and of the rights 
and powers of executors and administra¬ 
tors, whether the property be real or per¬ 
sonal ; 2 Hamm. 124 ; 8 Cl, A F. 112 ; 4 M. 
AW. 71, 192; 3 Cra. 819; 5 Pet. 518; 12 
Wheat. 109; 2 N. H. 291 ; 4 Rand. 158; 2 
Gill A J. 498; 5 Me. 261 ; 5 Pick. 05; 20 
Johns. 229: 3 Day 74 ; 7 Ind. 211 ; 10 Rich. 
898 (see Executors) ; of heirs; 5 B. A C. 
451 ; 9 Cra. 151 ; 9 Wheat. 506 ; and of 
devisee or devisor; Story, Confl. Laws 
§ 474; 14 Ves. 337; 9 Cra. 151 ; 10 Wheat. 
192; 37 N. H. 114. 

So as to the forms and solemnities of 
alienation, and the restrictions, if any, 
imposed upon such alienation, the lex rei 
site must oe complied with, whether it be 
a transfer by devise; 2 P. Wms. 291; 10 
Wheat. 192 ; 4 Johns. Ch. 200 ; 2 Ohio 124 ; 
87 N. H. 114; 5 R. I. 112; 2 Jones N. C. 


868; 97 Mo. 223 ; 50 Fed. Rep. 310; 109 
U. S. 608 ; 20 Fla. 849 (but in Maine, un¬ 
der statutes, an attestation made in con¬ 
formity with the law of the place where 
the will was executed, was held valid ; 85 
Me. 874); or by conveyance inter vivos ; 2 
Dowl. A C. 349; 1 Pick. 81 ; 1 Paige, Ch. 
220; 11 Wheat. 465; 11 Tex. 755; 18 Pa. 
170; 12 E. L. A Eq. 200. So as to the 
amount of property or extent of interest 
which can be acquired, held, or transferred ; 
8 Russ. Ch. 828 ; 2 Dow. A C. 898 ; and the 
question of what is real property ; 1 W. 
Bla. 284 ; 0 Paige, Ch. 630 ; 8 Deac. A C. 
704. The law of a country where a thing 
is situate determines whether the thing 
itself, or any right, obligation, or document 
connected with the thing is to be consid¬ 
ered an immovable (land), or a movable; 
Dicey, Confl. Laws 513. 

And, generally, the lex rei sitce governs 
as to the validity of any such transfer; 4 
Sandf. 352; 23 Miss. 42; 11 Mo. 314; 2 
Bradf. Surr. 830; 138 Ill. 559. As to the 
disposition of the proceeds, see 12 E. L. A 
Eq. 206. 

The validity, construction, and effect of 
wills of movables depend upon the lex rei 
sitce : 1 N. Dak. 216 ; 60 Fed. Rep. 310 ; 112 
N. C. 798; but the law of the state where 
the will was made may be considered by 
the court of the situs in determining the 
meaning of certain words in it; 78 Ga. 506. 
The validity of a charitable devise; 107 U. S. 
174; and a direction for accumulation ; 95 
N. Y. 508; depend upon the lex rei sites, 
and so does the execution of a power of ap¬ 
pointment of lands under a will; 182 Maas. 
181; and the devolution of land, whether 
in case of intestacy or under a will; Dicey, 
Confl. Laws 519. 


The acquisition of a title to land by lapse 


of time (prescription) must be determined 
by the same law, except so far as the lim¬ 
itation to an action to recover land depends 
on the lex fori; id. 525; and see Whart. 
Confl. Laws § 378. 

As to whether mere contracts with regard 
to immovables or land are determined by 
the lex rei sitce , as to their material validity, 
or by the 14 proper law of the contract,” is 
doubtful; Dicey, Confl, Laws 700 ; but the 
capacity of the parties thereto and the 
formalities necessary to the validity of such 
a contract are, almost certainly, governed 
by the law of the situs; id. As to the 
44 proper law of the contract,” see Lex 
Loci. 

A contract for the conveyance of land, 
valid by the lex fori , will be enforced in 
equity by a decree in personam for a con¬ 
veyance valid under the lex rei sitce; 1 
Ves. 144 ; 2 Paige, Ch. 600; Wythe 135 : 0 
Cra. 148. 

An executory foreign contract for the 
conveyance of lands not repugnant to the 
lex rei sitce will be enforced in the courts of 
the latter country by personal process ; 8 
Paige, Ch. 201; 23 E. L. A Eq. 288 ; 4 Bosw, 
206. 

As to the transfer of movables, while, if 
made at the place of the owner’s domicil 
and in accordance with its laws, they are 
valid in the courts of the place where the 
property is situated, yet it is otherwise 
when the statutes, or the general policy of 
the law, of the latter place prescribes a dif¬ 
ferent rule ; 7 Wall. 139; 147 U. S. 470 ; 
155 Mass. 112; 140 N. Y. 230. Where a 
special form of transfer of a movable is 
prescribed by the law of the situs a trans¬ 
fer not made in accordance therewith is in¬ 
valid ; 90 N. Y. 248 ; see Dicey, Confl. L. 551. 

Courts of the situs may refuse to enforce 
foreign assignments for creditors as against 
domestic creditors*; 122 Ill. 551 ; 90 N. Y. 
248 ; but see supra , for contrary decisions. 

All simple contract debts are assets at 
the domicil of the testator ; 109 U. 8. 654 ; 
but a bond is said to be assets for the pur¬ 
pose of administration at the place where 
it is found ; 73 N. Y. 292. A snip at sea is 
presumed to be situated in the state where 
it is registered; 16 Wall. 010. As to the 
English rules relating to the situs of mov¬ 
ables, see Dicey, Confl. Laws 318. 

LEX BE RESPONSIS PBUBEN- 

TUM. The law of citations (q. v.). 

LEX RHODIA BE JACTU. The 

Rhodian Law on jettison. The Roman 
Law adopted, so far as not inconsistent with 
itself, the maritime law of Rhodes. The 
maritime law of Rhodes applied wherever 
it was not opposed to special legislation. 
(D. 14, 2, 9.) Hunter, Rom. L. 514. The law 
provided that if, in order to save a ship, a 
portion of its cargo was thrown overboard, 
the owners of the vessel and cargo had to 
share with the owners of the goodB thrown 
overboard the loss they sustained. (D. 14, 
2, 1.) Id. Further, contribution was 

required from those whose property had 
been saved by the jettison, upon the equita¬ 
ble ground that the loss was incurred to save 
their goods. (D. 14, 2, 5.) No contribution 
could have been required on account of free 
persons saved, because their lives constituted 
a value that could not be expressed in money. 
But they had to contribute on account of 
their garments and jewelry saved from ship¬ 
wreck ; not, however, for food and the like 
consumable articles. Also, the owner of the 
vessel must contribute because his vessel 
was saved. (D. 14, 2, 2, 2.) Id., 515. 

LEX BOMAKA. See Civil Law; 
Roman Law. Lex Rom an a Visigothorum. 

LEX ROM AN A VISIGOTHORUM 
or BBEVIARIUM ALARICI. The 

Roman law promulgated among the Visi¬ 
goths in Gaul was drawn up, by order of 
Alaric II., and under the superintendence 
of Goj&riC' count of the palace, probably by 
a commission largely if not wholly composed 
of Roman jurists: and it was decreed at 
Aire in Gascony, A. D. 500, with the assent 


of the ecclesiastics, nobles, and provincial 
electors representing the people. The extant 
copy is one addressed to a certain count, 
Timotheus, and officially subscribed by 
Anianus, the secretary, by order of the king. 
No law or juristic opinion outside this com¬ 
pilation was permitted to be quoted in a 
court of law. The work contains—(1) con¬ 
stitutions {leges) extracted from the Theo- 
dosian code, and a series of Novellae from 
Theodosius to Libius Severus; and (2) 
extracts, on the principle of the Law of 
Citations, from a few eminent jurists— 
namely, the Institutes of Gaius abridged 
(with omission of the fourth book and several 
other portions as obsolete), Paul's Serdentiae 
(five books), the Gregorian code (thirteen 
articles), the Hermogenian code (two arti¬ 
cles), and Papinian’s Responsa (two lines 
from the first book). With the exception of 
Gaius, the texts are accompanied by a very 
useful running commentary in the Latin of 
the day. The compilation has been named 
Breviarium Alaricianvm (or Alarici ), or 
Aniani; also, in the middle ages, Lex Theo- 
dosiana , Corpus Theodosiavuv 1 , Liber Lcgum. 
Lex Romana. It has preserved fragments 01 
Roman law not otherwise known to us. 
It was more widely obeyed and more endur¬ 
ing than any of the similar bodies of law. 
Hunter, Rom. Law, 89. 

LEX SALIC A. The law of the Salian 
Franks. 12 Harv. L R. 445See Salic Law. 

LEX SCRIBONXA. The law* abolish¬ 
ing the usucapio servitutis. Sohm, Rom. 
L. 2fi5 

But servitudes were capable of being 
acquired or lost by long guosi-possession. 
(D. 8, 5, 10, 1.) This law further abolished 
usucapion of incorporeal things, unless 
simply as appurtenances of land so acquired. 
(D. 41, 3, 10, 1.) Hunter, Rom. L. 64, 289, 
419. 

LEX 8CRIPTA. Written or statute 
law. See Jus ex Non Scripta. 

So called because originally reduced into 
writing before it is enacted or receives any 
binding power. BurriU; Hale's Hist. Com. 
Law 2, 21. See Statute Law. 

LEX SEMPRONIA. The law forbid¬ 
ding senators from bein^ judges and allow¬ 
ing the office to the knights. Band. Just. 
Introd. § 12. 

LEX 8ILIA. A law concerning per¬ 
sonal actions. Sohm, Rom. L. 155. 

LEX SITUS. See Lex Rei Sitje. 

T.EX TALIONIS (Lat.). The law of 
retaliation : an example of which is given 
in the law of Moses, an eye for an eye, a 
tooth for a tooth, etc. 

Amicable retaliation includes those acts 
of retaliation which correspond to the acts 
of the other nation under similar circum¬ 
stances. 

Jurists and writers on international law 
are divided as to the right of one nation 
punishing witli death, by way of retaliation, 
the citizens or subjects of another nation. 
In the United States no example of such 
barbarity has ever been witnessed; but 
prisoners have been kept in close confine¬ 
ment in retaliation for the same conduct 
towards American prisoners. See Ruther- 
forth, Inst. b. 2, c. 9 ; Martens, Law of 
Nat. b. 8, c. 1, s. 8, note; 1 Kent 98; 
Wheaton, Int. Law, pt. 4, c. 1, $ 1. 

Vindictive retaliation includes those acts 
which amounts to war. See Retorsion. 

LEX TERRJE (Lat.). The law of the 
land. See Dus Process of Law. 

T .Tex THEOBOSIANA. See Lex 

Toman a Visigothorum. 

LEX VALERIA. See Lex Horatia 
et Valeria. 

LEX VOCONIA. A plebiscitum for¬ 
bidding a legatee to receive more than each 
heir had. Inst. 9. 22. 

Although this statute provided that tile 
heirs would get something, a little defect 
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sprang up ; for by dividing hiB patrimony 
among many legatees, (he testator could 
leave bo little to the heir that it was not to 
the heir's advantage to undertake, for the 
sake of this gain, the burden of the whole 
inheritance (G 2. 226 ) Hunter, Rom. L., 
750. 

T.1Y (Old French ; a corruption of Jo»). 
Law. For example, Termcs de la Lev. 
Terra* of the Law. In another, and an old 
technical, sense, ley signifies an oath, or 
the oath with compurgators ; as, il tend sa 
ley aiu pleyntiffe. Britton, c. 27. 


UY QAGKEL Wager of law. An 
offer to make ah ‘oath denying the cause 
of Kjtioo of the plaintiff, confirmed by 
<xmpwrvofor« (q. r.), which oath uaed to be 
allowed in certain cases. When it was 
accomplished, it was called the “ doing of 
the law,” “/esans de ley." Terms s de la 
Ley; 3R4C. 53d ; 8 B. A P. 297 ; 3 A 4 
Will. IV. c, 42, § 16. 

T.imffl BE ESTTLLO. In Spanish 
Ta w. Laws of the age. A book of ex¬ 
planations of the Fuero Heal, to the num¬ 
ber of two hundred and fifty-two, formed 
under the authority of Alonzo X. and his 
son Sane ho, and of Fernando el Kmplazado, 
and published at the end of the thirteenth 
century or beginning of the fourteenth ; 
some of them are inserted in the New Re¬ 
cop iLac ion. See 1 New Reoop. 354. 

LIABILITY. Responsibility ; the state 
of one who i9 bound in law and justice to 
do something which may be enforced by 
action ; 36 la. 226 ; 57 Cal. 209 ; 36 N. J. L. 
145. This liability may arise from con¬ 
tracts either express or implied, or in con¬ 
sequence of torts committed. 

The state of being bound or obliged in 
law or justice. 36 N. J. L 145 ; 36 la. 226. 

Liability oi Ours. The clause “liabili¬ 
ties of ours*' includes all liabilities. 43 
S. W. 684. See Joint and Several Liabil- 

ITT. 


LIBEL (Lat. liber). Id Practice, The 
plaintiff's written statemmt of his cause 
of action and of the relief which he seeks, 
made and exhibited in a judicial process, 
with some solemnity of law. 

A written statement by a plaintiff of his 
cause of action, and of the relief he seeks 
to obtain in a suit. Law, Eccl. Low 17; 
Ayliffe, Par. 346 ; Shelf. Marr. A D. 506 ; 
Dunl. Adm. Pr. 111. It performs substan¬ 
tially the same office in the ecclesiastical 
and admiralty courts as the bill in chancery 
does in equity proceedings and the declara¬ 
tion in common-law practice : Bish. Mar. 
Div. & Sep. 572-587. In the United States 
the practice of the ecclesiastical courts has 
been continued in the use of the terms libel 
and libellant in divorce proceedings. 

The libel should be a narrative, specific, 
clear, direct, certain, not general nor al¬ 
ternative; Law, Eccl. Law 147; Dunl. Adm. 
Pr. 113. It should contain, substantially, 
the following requisites: (1) the name, de¬ 
scription, and addition of the party, who 
makes his demand by bringing nis action ; 
(2) the name, description, and addition of 
the party against whom it is brought; (3) the 
name of the judge, with a respectful desig¬ 
nation of his office and court; (4) the thing 
or relief, general or special, which is de¬ 
manded in the suit; (5) the grounds upon 
which the suit is founded. 

The form of a libel is either simple or ar¬ 
ticulate. The simple form is when the 
cause of action is stated in a continuous 
narration, when the cause of action can be 
briefly set forth. The articulate form is 
when the cause of action is stated in dis¬ 
tinct allegations or articles ; 3 Law, Eccl. 
Law 148 ; Hall, Adm. Pr. 123 ; 7 Cra. 894. 
The material facts should be stated in dis¬ 
tinct articles in the libel, with as much ex¬ 
actness and attention to times and circum¬ 
stances as in a declaration at common law ; 
4 Mas. 541. 

Although there is no fixed formula for 
libels, ana the courts will receive such an 
instrument from the party in such form as 
his own skill or that of his counsel may en¬ 


able him to give it, vet long usage has 
sanctioned forms, which it mar be most 
prudent to adopt. The parts and arrange¬ 
ment of libels commonly employed are : 
First, the address to the court. 

Seoond, the names and descriptions of 
the parties. Persons competent to sue at 
common law may be patties libellants. 
The same regulations obbun in the admir¬ 
alty courts and the common-law courts re¬ 
specting those disqualified from suing in 
their own right or name. Married women 
prosecute by or with their husbands, or by 
prochein ami , when the husband has an 
adverse interest to here; minora, by guar¬ 
dians, tutors, or proehein ami; lunatics 
and persona non compos mentis , by tutor, 
guardian ad litem , or committee ; the rights 
of deceased persons are prosecuted by ex¬ 
ecutors or administrators; and corpora¬ 
tions are represented and proceeded against 
as at common law. 

Third, the averments or allegations set¬ 
ting forth the cause of action. These should 
be conformable to the truth, and so framed 
as to correspond with the evidence. Every 
fact requisite to establish the libellant s 
right should be clearly stated, so tliat it 
may be directly met by the opposing party 
by admission, denial, or avoidance : this is 
the more necessary, because no proof can 
be given, or decree rendered, not covered 
by and conformable to the allegations; 1 
Law, Eccl. Law 150 ; Hall, Pr. 126; Dunl. 
Adm. Pr. 113 ; 7 Cra. 894. But the require¬ 
ments upon these points are not so strict as 
in cases of declarations at common law ; 7 
Cra. 389 ; 9 Wheat. 886, 401. In no case is 
it necessary to assert anything which 
amounts to matters of defence to the claim¬ 
ant ; 2 Gall. 485. 

Fourth, the conclusion, or prayer for re¬ 
lief and process : the prayer should be for 
the specific relief desired ; for general re¬ 
lief, as is usual in bills in chancery ; the 
conclusion should also pray for general or 
particular process ; 3 Law, Eccl. Law 149 ; 
3 Mas. 503. 

Interrogatories are sometimes annexed to 
the libel; when this is the case, there is 
usually a special prayer, that the defendant 
may be required to answer the libel, and 
the interrogatories annexed and propound¬ 
ed. This, however, is a dangerous practice, 
because it renders the answers of the de¬ 
fendant evidence, which must be disproved 
by two witnesses, or by one witness corrob¬ 
orated by very strong circumstances. 

The libel is the first proceeding in a suit 
in admiralty in the courts of the United 
States ; 3 Mas. 504. 

“The requirement that a libel in rem 
must state that the property is in the dis¬ 
trict does not prevent the court from ac¬ 
quiring jurisdiction in the case of a vessel 
which, being within the district at the time 
tbe libel is verified, departs before it is filed, 
but, returning after the filing, is then seized 
on alias monition.** 78 Fed. Rep. 155. 
(61 Fed. Rep. 218, reaffirmed.) 

No means process can issue in the United 
States admiralty courts until alibel is filed ; 
lBt Rule in admiralty of the U. S. Buprlme 
court. The twenty-second and twenty- 
third rules require certain statements to be 
contained in the libel; and to those, and 
the forms in 2 Conk ling, Adm. Pract., the 
reader is referred. Ana see Parsons, Marit. 
Law; Dunl. Adm. Pr. ; Hall, Adm. Pr. ; 
Ben. Adm. 

In Torts. That which is written or 
printed, and published, calculated to injure 
the reputation of another by bringing him 
Into ridicule, hatred, or contempt. 15 M. 
& W. 844. 

Everything, written or printed, which 
reflects on the character of another and is 
published without lawful justification or 
excuse, is a libel, whatever the intention 
may have been. 15 id. *35. 

A malicious defamation, expressed either 
in printing or writing, and tending either 
to blacken the memory of one who is dead 
or the reputation of one who is alive, and 
expose him to public hatred, contempt, or 
ridicule. Bac. Abr. tit. Libel; 1 Hawk. 
PI. Cr. b. 1, c. 73. § 1 ; 4 Mass. 168; 2 Pick. 
115 ; 9 Johns. 214 ; 1 Den. 347 ; 9 B. A C. 


172; 4 M. A R. 127 ; 85 Ala. 519; 18 8. W. 
Rep. (Mo.) 1134; 76 Ga. 280; 91.id. 494 ; 84 
Wis. 129; 68 Hun 467; 2 Kent 13; Poll. 
Torts 286. 

A censorious or ridiculous writing, pic¬ 
ture, or sign, made with a malicious or 
mischievous intent towards government, 
magistrates, or individuals. 8 Johns. Caa. 
854 ; 9 Johns. 215 ; 5 Binn. 840 ; 68 Me. 295. 

A written statement published without 
lawful justification or excuse, calculated to 
convey to those to whom it is published an 
imputation on the plaintiff, injurious to his 
trade, or holding nim up to hatred, con¬ 
tempt, or ridicule. 7 App. Cas. 741. 

There is a great and well-settled distinc¬ 
tion between verbal slander and written, 

f irinted, or pictured libel; and thisnotonly 
n reference to the consequences, as subject¬ 
ing the party to an indictment, but also ap 
to the character of the accusations or im¬ 
putations essential to sustain a civil action 
to recover damages. To write and publish 
maliciously anything of another, which 
either makes him ridiculous or holds him 
out as an unworthy man, is held to be 
actionable, or punishable criminally, when 
the speaking of the same words would not 
be so; 1 Saund., 6th ed. 247 a ; 4 Taunt 855 ; 
5 Binn. 219 ; Heard, Lib. A 8. g 74 ; 6 Cush. 
71 i 19 Johns. 349; 6 Vt. 489. 

The reasons for this distinction between 
libel and slander are thus stated : (1) alibel 
la permanent and may circulate through 
maDv hands ; (2) it shows greater malignity 
on the part of its author than a slander ; 
(3) it is more likely to lead to a breach of 
the peace ; Brett, Eng. Com. 453. 

The presumption that words are defam¬ 
atory arises much more readily in cases of 
libel than in cases of slander ; 152 Pa. 187, 
The reduction of the slanderous matter 
to writing or printing is the most usual 
mode of conveying it. The writing mAy be 
on any substance and made with any in¬ 
strument. The exhibition of a libellous 
icture is equally criminal; 2 Campb. 512 ; 
Co. 125 b\ 2 8. A R. 91 ; Odg. L. A 81. 
6, 20, 22. Fixing a gallows at a man's door, 
burning him in effigy, or exhibiting him in 
any ignominious manner, is a libel; Hawk. 
PI. Cr. b. 1, c. 73, s. 2 ; 11 East 226 : 14 Atl. 
Rep. (Pa.) 495. So a libel may be pub¬ 
lished by speaking or singing it in the pres¬ 
ence of others; 7 Ad. A E. 233; or by a 
caricature, a chalk mark on a wall, or a 
statue ; Brett, Eng. Com. 452. 

The publication of a libel subjects the 
non who is legally responsible for it to 
th civil and criminal liability. The party 
may bring an action to recover damages 
and the offender is indictable at common 
law. 

.PwWtcafton. It must be shown bv evi¬ 
dence thAt there was a writing and that it 
was published; 7 App. Cas. 741. To con¬ 
stitute a publication the writer must com¬ 
municate the matter complained of to at 
least one third person ; [1891] 1 Q. B. 527 ; 
and a communication to a wife containing 
reflections on her husband is a publication ; 
13 C. B. 836 ; but not where the communi¬ 
cation is from her husband ; 20 Q. B. Div. 
635. The plaintiff must prove the publica¬ 
tion ; 4 B. A Aid. 143. To read a libellous 
letter to another is a publication ; 16 Miso. 
Rep. 453 ; or to dictate it to a stenographer 
who gives it to another clerk to be copied ; 
[1891] 1 Q. B. 524; but the sending of a 
writing in an unsealed envelope is not a 
publication where it is not shown to have 
been read by others ; 95 Tenn. 678. The 
communication of libellous matter to an¬ 
other, requesting or intending that the 
latter should publish it, renders one liable 
as the publisher of a libel; 9 Eng. Rul. 
Cas. 16 : see 36 L. J. Ex. 105 ; and a client 
who communicates defamatory facts to 
his attorney is responsible; 16 So. Rep. 
(La.) 856. 

Where the defendant kept a pamphlet 
shop and the libel was sold by the defend¬ 
ants servant in her absence and without 
her knowledge of its contents, it was held 
that the defendant was guilty of pub¬ 
lishing a libel; 1 Barnardieton, K. B. 806; 
2 Sessions Cases 33; see also 5 Burrows 
2686, where Mansfield, C. J., said in a like 
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case that proof of such facts was prxma 

{ acie evidence of publication of the matter, 
ut liable to be contradicted: see also 
Lofts 776. 

Where the action was against news ven¬ 
ders for publishing libel by selling a copyof a 
newspaper containing it,and the jury found 
that the defendant did not know that it 
contained any libel end were not negligent 
in failing to have such knowledge, it was 
held that they were not liable ; 16 L. R. Q. 
B. Div. 854 ; 80 Wis, 455; so of a porter 
who delivers parcels containing libellous 
handbills in ignorance of the contents of 
the parcel and in performance of his ordi¬ 
nary occupation ; 2 M. & R. 54. 

It is well settled that the Bale of a news¬ 
paper is, prima facie , the publication of a 
libel contained in it, but not if it is shown 
that the vendor did not know that the 
paper contained a libel, and that hie ig¬ 
norance was not due to any negligence 


against the seller of a newspaper contain¬ 
ing a libel is not maintainable without 
proof that some one read the libel; 50 N. 
Y. Super. Ct. R. 12. 

Every repetition of defamatory words is 
a new publication and constitutes a new 
cause of action. In publishing a libel one 
is presumed to intend the natural conse¬ 
quences of his act; 57 Conn. 73; 7 App. 
Cas. 741. It is not the law of the place 
where libellous articles are printed but 
where they are published whicli makes the 
words actionable; 25 U S. App. 96. If a 
sovereign of a foreign state be the subject of 
a libel on his character or be defamed, he is 
entitled to the same redress in the muni¬ 
cipal courts of the country of the libeller 
as any subject of that country ; but he 
cannot complain if the judgment, after a 
fair trial according to the laws of the 
country, be adverse to him ; 2 Phill. Int, 
L. 135 See Lex Loci. And enaction can 
be sustained under a statute though the 
words were also actionable at common 
law ; 25 U. S. App. 99. 

Evidence of publication in order to sus¬ 
tain an indictment upon a libel must be to 
the same effect as in case of a civil action 
brought thereon. The publication of the 
libel in order to warrant either civil action 
or indictment must be malicious; evidence 
of the malice may be either express or im¬ 
plied. Express proof is not necessary : for 
where a man publishes a writing which on 
the face of it is libellous, the law presumes 
he does so from that malicious intention 
which constitutes the offence, and it is 
unnecessary, on the part of the prosecu¬ 
tion, to prove any circumstance from which 
malice may be inferred; 4 B. & C. 247 ; 18 
Md. 177; 3 How. 266 ; 12 Conn. 262 : 16 
Mich. 447. See 77 Ga. 172; 81 Wis. 353; 
48 III. App. 294. Malice need not be shown, 
and absence of it will only go in mitigation 
of damages; 68 Hun 474. 

What constitutes a libel . One is not 
liable for words not in their nature defama¬ 
tory, though special damage result from 
their publication ; 37 Atl. Rep. (R. I.) 637 ; 
17 R. I. 388; 117 Ind. 105. The words 
must be defamatory in their nature and 
must in fact disparage the character; 17 
N. Y. 57 ; and if they ao not, no action will 
lie, no matter what the author intended ; 
119 Ind. 244 ; See 40 Minn. 291. If the 
matter is understood as scandalous, and is 
calculated to excite ridicule and abhorrence 
against the party intended, it is libellous 
and indictable as such, however it may be 
expressed : 13 Mete. 68; 9 N. H. 84 : 7 Conn. 
266 ; .10 S. & R. 178 ; 82 Me. 530 ; 1 Den. 41 ; 
6 Houst. 52 ; 76 Hun 814; but wherever 
the words sued on are susceptible of two 
meanings, it is a question for the jury to 
decide what meaning was in fact conveyed 
to the readers ; 7 App. Cas. 741; Newell, 
Sian. & L. 769. 

When suit is brought on words not in 
themselves actionable, an allegation must 
be made that they contain a libellous mean¬ 
ing, and where the claim fails toshow what 
that meaning was, there is a failure to show 
any cause of action ; 7 App. Cas. 748. 


Any publication which has a tendency to 
disturb the public peace or good order of 
society is indiefabte as a libel. “Thificrime 
is committed,” says Professor Green leaf, 
“ by the publication of writings blasphem¬ 
ing the Supreme Being, or turning the 
doctrines of the Christian religion into con¬ 
tempt and ridicule ; or tending by their 
immodesty to corrupt the mind and to 
destroy the sense of decency, morality, and 
good order; or wantonly to defame or in¬ 
decorously to calumniate the economy, 
order, and constitution of things which 
make up the general system of law and 
government of the country ; to degrade the 
administration of government or of justice ; 
or to cause animosities between our own 
and any foreign government, by personal 
abuse of its sovereign, its ambassadors, or 
other publio ministers ; and by malicious 
defamations expressed in printing or writ¬ 
ing, or by signs or pictures, tending either 
to Blacken the memory of one who is dead, 
or the reputation of one who is living, and 
thereby to expose him to public hatred, 
contempt, and ridicule. TBis descriptive 
catalogue embraces all the several species 
of this offence which are indictable at 
common law ; all of which it is believed are 
indictable in the United States, either at 
common law or by virtue of particular 
statutes.” 8 Greenl. Ev. 6 164. See 4 Mass. 
163 ; 9 Johns. 214; 4 M’Cord 817 ; 4 Mass. 
115 ; 84 Me. 223; 3 How. 266 ; 5 Co. 125 : 4 
Term 126; 5 Binn. 281 ; 81 Wis. 120; 49 
Kan. 42. 

Libels have been classified according to 
their objects : (1) libels which impute to a 
person the commission of a crime ; (2) libels 
which have a tendency to injure him in 
his office, profession, calling, or trade; (3) 
libels which hold him up to scorn and 
ridicule, and to feelings of contempt or 
execration, impair him in tbe enjoyment 
of general society, and injure those imper¬ 
fect rights of friendly intercourse and 
mutual benevolence which man has with 
respect to man. Newell, Sian. <ft L. 67. 

In the following cases the publications 
have been held to be actionable ; to write to 
a person soliciting relief from a charitable 
society, that she prefers unworthy claims, 
which it is hoped the members will reject 
forever, and tnat she has squandered away 
money, already obtained by her from the 
benevolent, in printing circulars abusive of 
the secretary of the society ; 12 Q. B. 624; 
to publish of the plaintiff, that, although 
he was aware of the death of a person 
occasioned by his improperly driving a 
carriage, he had attended a public ball in 
the eveuing of the same day ; 1 Chit. Bail. 
480 ; to publish of a Protestant archbishop 
that he endeavors to convert Roman Cath¬ 
olic priests by promises of money and pre¬ 
ferment ; 5 Bingh. 17 ; to charge in a pub¬ 
lication tliat persons have confederated to 
mismanage the affairs of a company, so as 
to destroy the value of its stock and injure 
the other shareholders ; 73 Tex. 8 ; to pub¬ 
lish a ludicrous story of an individual in a 
newspaper, if it tend to render him the 
subject of publio ridicule, although he 
had previously told the same story of him¬ 
self ; 6 Bingh. 409 ; to publish of a candidate 
for congress that he is a “ pettifogging 
Bhyster”; 40 Mich. 241; or to write and 
publish of any man that he is “ thought no 
more of than a horse thief and a counter¬ 
feiter” ; 10 Mo. 043 ; or that lie is slippery ; 
07 N. W. Rep. (Minn.) 646; or that he is a 
dangerous, able, and seditious agitator ; 64 
id. 931 ; or to publish of a member of con¬ 
gress, “ He is a fawning sycophant, a mis- 
represen tative in oongre98, and a grovelling 
office seeker ; " 9 Johns. 214 ; or to charge 
one with joining the Mormons ; 17 N. Y. S. 
491; or in a newspaper article to call a 
person named Buokstaff, Buoksniff. because 
of its similitude td “Pecksniff”; 84 Wis. 
129; or for a notary publio falsely and 
maliciously to protest for non-payment the 
aooeptAnoe of a manufacturer and then 
send the draft with suoh protest to the 
source from whence it came ; 88 Ga. 308 ; 
but see 83 Tex. 452; publications that a 
party was arrested and lodged in jail 
charged with theft; 84 Tex. 450 ; or words 


imputing want of chastity ; 152 Pa. 187 • 6 
Ind. App. 510. See 3 Ora. 8; 42 Vt. 252; 17 
Gratt. 250 ; 47 Cal. 307; 105 Mass. 394 ; 13 
L. R. A. 97, note. 

A declaration which alleges that the 
defendant charged the plaintiff, an at- 
torney with being guilty of “sharp prac¬ 
tice, which is averred to mean disreputable 

S ractice, charges a libellous imputation * 4 
[. A W. 446. 

An advertisement describing a horse as 
stolen and naming the suppose! thief is 
libellous; 34 Minn? 249; so a newspaper 
article setting forth that the plaintiff was 
living in extreme poverty and destitution 
was held a libel ; 3 Hun 20 ; so words 
which tend to impeach the honesty and 
integrity of jurors in their office are li¬ 
bellous; 2 Col. Ter. 005 ; and the publi¬ 
cation of false and malicious statements 
about a churoh member, accusing him of 
disturbing the peace of the church and 
censuring him therefor, is actionable in 
itself; 92 Ind. 19; and the publication of 
the suicide of a man falsely charging that 
it was induced by the actions of his wife : 
59 Wis. 309. 

A publication in a newspaper of symp¬ 
toms of a patient who had taken a certain 
patent medicine, such article being used 
as an advertisement, is libellous where it 
tended to hold the person up to contempt 
and ridicule ; 76 Ga. 280 ; a letter from the 
publisher of a newspaper, or an article 
published in a newspaper in the form of a 
letter from the publisher to the proprietor 
of a medicine, saying: “Your advertise¬ 
ment will not be received in the columns of 
the L. although you offer us big pay. We 
have repeatedly advised our readers that 
by the manufacture and sale of such medi¬ 
cines the public are swindled out of their 
money,” was held libellous per se ; 95 Wis. 
164 ; a publication stating that a man has 
been arrested on account of his criminal 
evidence in a certain cose is libellous; 23 
W. N. C. Pa. 541 ; or that he would be an 
anarchist if he thought it would nay ; 32 
Atl. Rep. (Md.) 240; and a publication 
charging that a breach of promise suit was 
about to be brought against a person is 
libellous, the plaintiff having been at the 
time and a number of years before a mar¬ 
ried man with a family; 123 N. Y. 207. 

An editor copying a liliellous article from 
another paper, giving his authority but ex¬ 
pressing nis disbelief of some of the charges, 
although neither affirming nor denying the 
libellous charges, may be guilty of libel, 
whether malice be shown or not; 2 Hill 
510. The headlines of a public.ttion are 
important in determining the question of 
a libel, and they cannot be disregarded, for 
they often render a publication libellous on 
its face, which witnout them would not 
necessarily be so; 63 N. W. Rep. (Minn.) 
015. 

Libel or slander against a patent right ie 
actionable ; 20 Fed. Rep. 501; 65 Ga. 452; 
119 Mass. 484; and a public denial of a 
patent right, if malicious, is also action¬ 
able ; Big. Lead. Cas. Torts 42 ; but not 
unless special damage is caused ; 5 Q. B. 
624 ; L. R. 9 Ex. 218. A public denial that 
the patentee or his assignor was a true in¬ 
ventor i9 actionable if it be malicious and 
oause special damage to the owner of the 
patent; L. R. 15 Ch. Div, 514; 34 Fed. Rep. 
40. But an assertion of title in such cases by 
way of warning or defence, if made in 
good faith, is not actionable; Webb's Poll. 
Torts 389, 

A patentee may warn the public not to 
buy patented articles except from him ; 88 
Sup. Ct. N. Y. 523 ; 59 How. Pr. 350; and 
it is not a libel to issue a circular forbidding 


that want of good faith which is, by 
intendment, equivalent thereto: 19 Ch, 
Div. 886; L. R. 4 Q. B. 730. in which it 
was termed 44 an action of a new kind.” 
But see L. R. 9 Ex. 218, in which a declara¬ 
tion was held good where the disparage¬ 
ment was a statement that the goods were 
inferior, and alleging special damage. In 
that case Bramwell, B., said that tne gist 
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of the action which makes it maintainable 
is the publication of an untrue statement 
productive of special damage. The nature 
„f the action «»« thus characterized in 
118921 2 Q. TV .12? : “ Such an action is rot 
one of libel or slander, hut an action on the 
case for damage wilfully and intentionally 
done without just occasion or excuse, an¬ 
alogous to an action for slander of title." 
The latter, it is said, having been formerly 
confined to real estate, has been extended 
" to the protection of title to chattels and of 
exclusive interests analogous to property, 
though not property in the strict sense, 
like patent-rights and copyright.” Webb's 
Poll. Torts 389. The suggestion that these 
rights are not property in any sense is 
liable to provoke criticism in this country, 
ind it may be suggested that it is their full 
recognition as property which affords the 
basis of their protection by right of action 
at law’ in such eases. 

But not alone are patents within the pro¬ 
tection of this principle. It is ft general 
rule that for false and malicious statements 
respecting his personal property the owner 
may have an action it ne show (1) that 
statements were made (2) which w’ere un¬ 
true (3) to the special damage of the plain¬ 
tiff : 9 Eng. Rul. Cas. 130; 5 Q. B. 624 ; L. R. 

9 Ex. 218; 122 Mass. 235 ; 144 id. 2.58 ; 146 id. 
219* 4 Wend. 537; 63 Pa. 46; 4 U. C. Q. B. 
o. s. 24 : Townsh. SI. & Lib. § 204 ; Newell, 
Defamation 216. 

The rule has been applied in case of dis¬ 
paraging statements as to a public dinner 
served at a hotel; 144 Mass. 258 ; the Car¬ 
diff Giant” ; 122 id. 235 ; a race-horse ; 35 
Minn. 471 ; milk sold by plaintiff ; 91 N. Y. 
83 ; copyrighted books : 5 Cush. 104. 

Defences. When publication is proved, 
the defendant may show either that the 
words complained of are true or that they 
are not malicious. These two defences are 
known as justification and privilege. 

In prosecutions the common-law rule 
was that the person charged may not 
justify by pleading the truth in evidence ; 
11 Mod. 99; because, if the publication is 
malicious, it is equally to the public in¬ 
terest to punish the publisher of it, whether 
it was true or not. 

By Lord Campbell’s Act 6 & 7 Viet. c. 
96, § 6, it is provided that in an indictment 
for libel, the truth may be inquired into, 
but shall not amount to a defence unless it 
is for the public benefit that the matters 
charged should be published. This statute 
does not apply to blasphemous, otecene, or 
seditious publications; 9 Ir. L. R. 329; 2 
Cox, C. C. 45; 15 180 ; 12 L. R. Ir. 29; 

and where the statute does not apply, truth 
is no defence ; 10 Cox, C. C. 356 ; 5Q. B. D. 
1:4 F. & F. 1089 ; 49 L. J. M. C. 1 ; 28 
W. R. 133. In this country it has been held 
that on an indictment for libel the truth is 
a justification and may be given in evi¬ 
dence ; 4 Wend. 114 ; 3 Johns. Cas. 336 ; 1 
Va. Cas. 175; 30 Ohio St. 115; and that 
though ordinarily not a defence, it may 
be given to negative malice where justi¬ 
fiable purpose is shown; 3 Pick. 304 ; but 
the law in Massachusetts was subsequently 
changed by statute so that the truth, with 
good motives and for justifiable ends, is a 
complete justification ; 9 Eng. Rul. Cas. 
194. As to statutes in other states, see 
infra. 

In a criminal prosecution, it is sufficient 
publication if the libel has been shown to 
the prosecutor and to no other person, as 
such a publication tends to a breach of the 
peace ; Hob. 215 ; 1 Stark. 471 ; 7 Cox, C. 
C. 25. 

By the Libel Law Amendment Act, 1888, 
% 8, the permission of a judge has to be 
obtained previously to the institution of 
criminal proceedings against a libellor. and 
such permission is only given when, from 
the circumstances of the case, a remedy by 
civil action will not be sufficient; [1892] 
1 Q. B. 86 ; 61 L. J. M. C. 91 ; 40 W. R. 176 ; 
17 Cox, C. C. 464. See 9 Eng. Rul. Cas. 
185; Liberty op the Press. 

Justification. In civil actions for libel 
the defendant may justify by pleading the 
truth in evidence; 1 R. I. 268 ; 6 La. Ann. 
254 : 5 SanHf 54: 4 Sneed 520; 15 Wash. 


542 ; but the truth must he ns broad as the 
defamatory accusation in order to consti¬ 
tute a complete defence ; 37 Minn. 285. It 
is not sufficient merely to allege that the 
charge is true ; 29 Mo. 429; 5 Blutch. 332 ; 
18 W. Va. 158 ; and the plea of justification 
is that the whole statement is substantially 
true ; 7 Mob. 200; 3 B. A Aid. 073 ; gross 
exaggeration destroys the plea; 6 Bing. 
266, The existence of a rumor to the same 
effect as a libel is not admissible as evi¬ 
dence on a plea of justification ; 8 Q. B. D. 
491. 

It has been held that if the defendant 
fails to plead a complete justification, he 
will not be allowed to prove his defence ; 

1 Abb. N. (J. 208 ; although the rule is gen¬ 
erally established that a defendant may 
justify part of a libel containing several 
distinct charges; 7 East 493; 2 Bing. N. 
C. 664. Either party is entitled to a bill of 
particulars of any charge not set forth with 
sufficient detail in the pleadings to enable 
the party to meet it; 59 N. Y. 176; 15 
Pick. 321 : 126 Ill. 150; 91 Pa. 493 ; but see 
1 Abb. N. C. 268, where it was held that 
the proper practice to obtain particulars of 
a justification is by motion to make the 
answer more definite. 

A plea of justification is no evidence of 
malice ; 7 Q. B. 68; 14 L. J. Q. B. 196 ; 18 
Law Times 527. In an action for libel, 
under plea of not guilty, evidence is admis¬ 
sible in mitigation of damages that there 
was a general suspicion and belief of the 
truth of the charge, and under the plea of 
privileged publication such evidence is ad¬ 
missible as pertinent to the question of ex¬ 
press malice ; 23 Fla. 595. 

Privilege. Publications considered priv¬ 
ileged in actions for libel are divided into 
those which are absolutely privileged and 
those which are conditionally or qualifiedly 
privileged ; 38 Fla. 240. All charges made 
before a proper church tribunal are privi¬ 
leged, whether made as the foundation for 
action or during the course of the proceed¬ 
ings ; 51 Vt. 501 ; 88 Ga. 620 (but slander¬ 
ous words spoken to a former pastor of a 
church are not privileged ; 26 Atl. Rep. 
(Vt.) 488). A plea that an accusation 
against a clergyman (otherwise lebellous 
perse) is a good plea of qualified privilege 
when it asserts that it was preferred ac¬ 
cording to the usage and discipline of the 
church ; 01 N. W. Rep. (Neb.) 588 ; and the 
collecting of evidence against a school 
principal and sending a copy of charges 
against her to the board of education and 
to her, is privileged and not a publication ; 
31 N. Y. Supp. 561. Pleadings filed in a 
proceeding before the Interstate Com¬ 
merce Commission are privileged ; 72 Fed. 
Rep. 808. Communications between a 
stockholder and the managing agent of a 
corporation concerning an employe are 
pri\*ileged; 78 Fed. Rep 4C0. A commer¬ 
cial agency which makes it its business to 
pry into the affairs of another to give in¬ 
formation thereof to others must see to il 
that it communicates nothing that is false, 
and if it does, it will be liable in damage* 
to the party injured ; 77 Ga. 172; publica¬ 
tions of such agencies issued to their 
subscribers generally are not privileged 
communications; 72 Tex. 115 ; a false pub¬ 
lication that a business house is insolvent 
is libellous per se ; 116 Mo. 226, The pub¬ 
lication of a railroad company in a monthly 
circular to their servants of the name of a 
former employe and the reason of his dis¬ 
missal was held to be privileged ; 2 Q. B. 
(1891) 189. No allegation, however false 
and malicious, contained in answers to in¬ 
terrogatories in affidavits duly made, or 
any other proceedings in courts of justice, 
or petitions to the legislature, axe indict¬ 
able ; 4 Co. 14 b ; 2 Burr. 807 ; 1 Saund. 
131, n. 1; 2 S. A R. 23 ; 81 Ga. 238 ; 76 la. 
698; 72 Tex. 585; 46 Ill. App. 818 ; see 97 
Mo. 122 : 1 Q, B. 6-5; 61 L. J. Q. B. 21,727 ; 
83 Ky. 875 ; 104 N. C. 575 ; 43 La. Ann. 
454; 64 Hun 118. 

In all cases of libels published confiden¬ 
tially, and other privileged communica¬ 
tions, express malice must be shown, or 
inferred from circumstances, and this is 
always a question for a jury ; 8 B. & C. 


578; 30 Me. 466; 3 Pick. 879; 1 Hawks 
472 ; 87 Pa. 385. See 73 Mich. 445 ; 40 Minn. 
475 ; 83 Va. 106. 

Libel* in special cases. The public acta 
of public men maybe lawfully made the 
subject of comment and criticism, not only 
by tlie press but also by the public; but 
while criticism, if in good faith, is privi¬ 
leged, however severe, false allegations of 
fact are not privileged, and if the charges 
are false, good faith and probable cause are 
no defence, though they may mitigate the 
damages; 16 U. 8. App. 613; 4 Mass. 109; 81 
N. Y. 116; 40 Mich. 307. 

The freedom of criticism upon public 
mdn is confined to fair comment on their 
official acts and does not permit an assault 
on their private character ; 55 Fed. Rep. 
455. The imputation of base, unworthy, or 
corrupt motives is not privileged ; for the 
falseness of the charge is prima facie 
evidence of malice, and malice will render 
even the truth actionable ; 33 N. E. Rep. 
(Ohio) 921 ; nor does the right of criticism 
embrace any right to make a false state¬ 
ment of his acts, involving his integrity or 
faithfulness in the discharge of his duties ; 
48 N. W. Rep. (Mich.) 507. Memorials or 
petitions addressed to those in authority 
praying for the removal of inferior officers, 
or the redress of fancied grievances, are 
prima facie privileged, and express malice 
must be shown before that privilege can be 
taken away ; 1 Lev. 140 ; 6 C. & P. 548 ; 5 
El. A Bl. 344 ; 8 How. 266 ; 17 N. Y. 190; 
15 R. I. 72 ; if presented to the wroDg party 
under a bona fide mistake, it will still be 
privileged ; 5B.& Aid. 642 ; 13 U, C. Q. B. 
534; contra, 10 Q. B. 899 ; but if malice be 
9 hown, the mere fact that it is vented 
through a petition will not privilege the 
publication ; 21 Wend. 319 ; 2 S. & H. 23. 
Malice may be inferred when it is printed 
and circulated but never presented before 
the legislature; 9 N. H. 34 ; the publica¬ 
tion of falsehood and calumny against 
public officers or candidates for public of¬ 
fice is an offence most dangerous to the 
people and deserves punishment, because 
the people may be deceived and reject the 
best citizens to their great injury ; 151 
Mass. 50 ; 79 Mich. 266 ; 74 Tex. 89 ; 93 Ky. 
347 ; 105 Cal. 114 ; 117 Pa. 620 ; 5 Johns. 1. 

With regard to candidates for public office, 
a somewhat broader license is allowed, as it 
is claimed that the very fact of candidacy 
puts the character of the candidate in issue, 
so far as his qualifications and fitness for the 
office are concerned, and that the public 
have a right to be informed as to the char¬ 
acter of those who seek their votes; 4 
Mass. 163 ; 1 N. & McC. 347. In some cases 
it is held that where there is an honest be¬ 
lief in the truth of the charges made, and 
the publication is in good faith, one is not 
responsible, even for publishing an un¬ 
truth ; 46 la. 533; 60 id. 251 ; 64 Tex. 354; 
111 Pa. 404; but the weight of authority 
tends to uphold the principle that false al¬ 
legations are not privileged, and good faith 
and probable cause constitute no defence ; 
59 Fed. Rep. 530 ; 8 C. & P. 222 ; 21 Fla. 
431; 136 Mass. 164; 36 S. W. Rep. (Tex.) 
765; 66 Mich. 307; 17 Wend. 63; 16 Lea 
176 ; 69 Pa. 103 ; 42 N. E. Rep. (N. Y.) 270. 
See Judor. Charging a candidate for office 
with having violated the laws and taken 
unlawful fees is libellous per se. Although 
the charge was made on a proper occasion 
and from a proper motive, the defendant is 
liable when he not only fails to Rhow the 
truth of the statement, but also that it was 
based on probable cause. It is not enough 
to show that the defendant had informa¬ 
tion which led him to believe it to be true ; 
the circumstances leading to that belief 
must be shown in order that it may appear 
whether or not his belief was well founded ; 
4 Pa. Super. Ct. 258. 

In criticising a publication one may 
make use of ridicule however poignant, as 
every man who publishes a book commits 
himself to the judgment of the public; 1 
Campb. 855; 66 K. W. Rep. (Mich.) 225; 
but a critic may not attack the private 
character of the author ; 7 Car. A F. 621; 
8 id. 311; 2 Moo. A R. 3. 

If the author's writings are ridiculous he 
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may be ridiculed ; if they show him to be 
vicious his reviewer may Bay bo ; 24 Wend. 
484; but to accuse one of writing and dissem¬ 
inating works calculated to debauch and 
demoralize the public mind is libellous; 6 
Abb. Pr. N. s. 9 ; and it is a question for 
the jury, whether a criticism of a dramatic 
work is such as might be pronounced by 
any fair man, however prejudiced and 
however obstinate his viewB; L. R. 20 Q. 
B. Div. 275 ; and so where the criticism 
concerns an artistic production it is held 
that any man may express his opinion, 
however mistaken that opinion may be, 
and however unfavotable to the merits of 
the artist or architect, if fairly reasonably 
and temperately expressed, even though 
through the medium of ridicule 1 Moo. <fc 
M. 741, 187. 

International law forbids a libel on a 
state for the same reason that municipal 
law forbids a libel on an individual. This 
right of the state is not invaded by a free 
discussion of, and criticism upon, the ex¬ 
ternal acts of the state. A state has no 
complaint if it has the same protection 
as the individual. And courts of justice 
are open in both cases for the vindication 
of the offended party; 2 Phill. Int. L. 
48. 


Extent of the liability of newspapers for 
libellous articles . The proprietor ofa news¬ 
paper is responsible for a libel therein, al¬ 
though inserted without his knowledge by 
the editor; 104 Pa. 408 ; and where the pro- 

f >rietor is also the editor he is liable for a 
ibel inserted by his assistant editor ; 19 
N. Y. 175; the mere fact that he was absent, 
although he had left instructions not to in¬ 
sert libellous matter, will not exonerate 
him ; 1 Ind. 345; see 121 N. Y. 199. The gen¬ 
eral principal is well established that the 
publisher is civilly liable for all that ap¬ 
pears in his paper, whether with or without 
his knowledge ; 60 Ill. 51 ; 25 La. Ann. 170 ; 
35 Mich. 371; 48 Mo. 152; even where it is 
the result of mistake ; L. R. 10 C. P. 502 ; 
but not where the mistake was caused in¬ 


nocently by the compositor in setting up 
illegible copy ; 46 Mich. 408. The secretaiT’ 
and treasurer of a public corporation who 
is also one of the stockholders is not per¬ 
sonally liable for a publication in the ab¬ 
sence of anything to show that he knew of 
or consented to it; 10 Daly 202 ; but if the 
stockholder is also the general manager of 
the paper he will be liable if the publication 
is unjustifiable : 3 Cent. Rep. (Pa.) 301. This 
liability is not affected by the fact that he 
does not know of the publication of the 
article, for it is his business to know, and 
mere want of knowledge is no defence ; 65 
N. W. Rep. (Wis.) 744 ; one of the partners 
is liable for what is done by the others in 
publishing libellous matter; 2 Dill. 244 ; 
and the malicious intent of one partner 
renders his co-partner liable; 133 Mass. 
471. Where the libellous matter is inserted 
by a reporter without the knowledge or 
consent of the proprietor, the latter is liable 
only to the extent of compensatory dam¬ 
ages and he will be visited with punitive 
damages only upon proof by which his ap- 

{ >roval of his employes’ conduct can be 
egally inferred; 50 N. J. L. 481. 

In Massachusetts when the truth of the 
publication is established there must be 
shown, in order to render the proprietor 
liable, that he, in a legal senBe. actually 
participated in or authorized the publica¬ 
tion with an actual malicious intent; 136 
Mass. 441. 


During the present decade there has been 
a tendency towards legislation mitigating 
the rigor of the common-law liability for 
libel on the part of publishers of news- 

E apers, and the agitation on this subject 
as resulted in the passage of Btatutes in 
several states having this purpose in view. 
The demand for this legislation has been in 
no sense the result of popular recognition 
of a general grievance, but an effort on the 
part of the newspaper press to escape 
liability for the natural results of the 
modem tendency to the violation of the 
most ordinary rights of privacy. 

Utah provides in behalf of newspapers of 
that state, that if it appears that the libel 


was published in good faith or by mistake, 
and a retraction was published in full as 
conspicuously and in the same place as the 
libel, within a specified time, the plaintiff 
can recover only actual damages ; but this 
does not apply to a statement about a 
candidate for public office unless retrac¬ 
tion is made by an editorial a certain time 
before election. Laws 1896, ch. 32. By a 
statute of Indiana the publisher is pro¬ 
tected against punitive damages by a full 
retraction ; it also requires that before 
bringing action a notice must be served 
upon the publisher specifying the matter 
complained of; Laws 1895, ch. 45. A 
Michigan statute makes the granting of 
punitive damages dependent on a request 
for retraction; Laws 1895, ch. 216. In 
New York the delivery of a libellous state¬ 
ment for publication is constituted a mis¬ 
demeanor. Laws 1890, ch. 340. A statute 
in Missouri requires that in actions of libel 
justification and mitigation shall be stated 
separately by the defendant. Laws 1891, 
ch. 70. Georgia limits the common-law 
liability of newspaper publishers in actions 
of libel by enacting that “ a fair and honest 
report of the proceedings of legislative or 
judicial bodies, or court proceedings, or 
a truthful report of information received 
from any arresting officer or police authori¬ 
ties, shall be deemed privileged communi¬ 
cation. and in any action brought for news¬ 
paper libel the rule of the law as to priv¬ 
ileged communications shall apply.’’ 
Laws 1894, ch. 131. 

By the Pennsylvania Libel Act of July 1, 
1897, it is enacted : § 1. That in criminal 
prosecutions for libel “if the matter 
charged as libellous is in the opinion of the 
court proper for public information, the 
truth may be given in evidence.” § 2. 
That no defendant can be convicted of the 
same libel upon the same individual in 
more than one county. § 3. A plea of jus¬ 
tification shall be adequate when it alleges 
“ that the publication is substantially true 
m every material respect, and 19 proper for 
public information ; and if such plea shall 
be established to the satisfaction of the 
court and jury there shall be no recovery. 
Damages in a civil action are limited to just 
restitution actually sustained.” Laws 1897, 
ch. 204. 

It is for the iury to say what the de¬ 
fendant charged against the plaintiff, anti 
what the reading public might reasonably 
suppose he intended to charge ; 59 Feu. 
Rep. 530. Where the purport of the pub¬ 
lication is plain and not ambiguous, the 
question in a civil action whether it is libel 
or not is a question for the court; 00 Fed. 
Rep. 592. 

On a plea of justification, evidence is ad¬ 
missible to prove that the character of the 
plaintiff is bad; 4 Watts 347 ; this testimony 
is admissible for the purpose of establishing 
a measure of justice between the parties, be¬ 
cause the extent of the injury, if any, 
which the plaintiff sustains, depends m 
some degree at least upon the goodness or 
badness of his general character before the 
publication of the libel, and the amount ol 
compensation ought to be commensurate 
with, and bear some proportion to, the ex¬ 
tent of the injury ; 178 Pa. 481 ; but evi¬ 
dence as to reputation upon the question 
of damages must be confined to the repu¬ 
tation for that particular trait of character 
which is involved in the libellous charge ; 
16 U. S. App. 613. 

A publisher cannot be charged with the 
rsonal malice of his employe; 2 Moo. <fc 
101; and lie is not liable for exemplary 
damages for the actual malice of his sub¬ 
ordinate unless he participated in or rati¬ 
fied and confirmed the act; 57 Wis. 570. 
Express malice in libel cases may be shown 
not only in the existence of animosity 
against the plaintiff, but also by a reckless 
and wanton carelessness,—a wanton neg¬ 
lect to ascertain the truth of the publica¬ 
tion. In a newspajier the means of ascer¬ 
taining are readily attainable, and in such 
cases punitive damages may be awarded ; 
26 U. S. 107 Evidence that plaintiff had 
recovered judgment against another news¬ 
paper for the publication of the same lilxil 


Is immaterial and inadmissible; 78 Fed. 
Rep. 709, citing the following; Printing 
Association v. Smith, 14 U. S. App. 173 ; 
S. 0. 6 C. C. A. 91 ; 55 Fed. Rep. 240. 

An offer to publish an interview with or 
a letter from the plaintiff is not a retrac¬ 
tion ; 38 U. S. App. 394. 

Injunction to restrain libels. The power 
to restrain by injunction, or even by inter¬ 
locutory injunction, the publication of an 
alleged libel, on the grouud of injury to 
character and reputation, was a jurisdic¬ 
tion considered unknown to the law of 
England. _ Recently, however, it has been 
held that jurisdiction was conferred by the 
Common Law Procedure Act, 1854, to 
prevent by injunction the publication of 
“ atrocious ’’libels. This alleged jurisdic¬ 
tion has shared with the use of the equi¬ 
table remedy in connection with labor 
troubles the credit of giving rise to the 
phrase, lately so much in vogue,—“govern¬ 
ment by injunction.” Under the English 
decisions, it is said to be conceded that the 
power exists, and that prior to 1882, except 
in cases where there was injury to property 
alleged, no such power wus ever claimed 
or exercised ; 22 Law Mag. & Rev., 4th ser. 
07; Folkhard, Lib. & SI., ed. 1897, 5:9; 
3 Va. Law Reg. 629 ; 13 Law Quart, liev. 
301. Speaking with precision, the only case 
in which an injunction had been granted to 
restrain the publication of a libel as such 
was that by Chief Justice Scroggs, in 1GS0, 
in a decision which was one of the grounds 
of his impeachment. See 8 How, St. Tr. 
198. In 2 Campb. 511, a dictum of Lord 
Ellenborough states that an injunction 
would have been granted against the ex¬ 
hibition of a libellous picture, but it was 
expressly disapproved in 20 How. St. Tr. 
709. 

The nearest later approach to it was in 
the decisions of Malins. V. C.. in Springhead 
Spinning Co. r. Riley, L. R. 6 Eq. 551, and 
Dixon v. Holden, 7 id. 488, so much dis¬ 
cussed in connection with labor troubles 
(see Strike), and which were distinctly 
overruled by the court of appeal as in con¬ 
flict with settled equity practice, in Pru¬ 
dential Assurance Co. v. Knott, L. R. 19 
Ch. App, 142. 

It was five years after this that Jessel, 
M. R. f gave expression to his opinion that 
the Procedure Act gave jurisdiction to the 
common-law f courts to enjoin the publica¬ 
tion of libels, an opinion which in that 
case has been characterized as a dictum , 
but later the court of appeal held that the 
power did exist, and the same judge, then 
sitting, said that an interlocutory injunc¬ 
tion might be granted against the publica¬ 
tion of a libel however atrocious it might 
be, and for injuring only character and 
reputatiou. Tlio reasoning by which this 
conclusion was supported was that the 
Procedure Act, 1854, and the Judicature 
Act, 1873, transferred all the jurisdiction 
of the separate courts to the high court and 
authorized an interlocutory injunction in 
any case in wdiich it should appear to the 
court “just or convenient.” Tliis he con¬ 
sidered gave “ unlimited power to grant an 
injunction in any case where it would be 
right or just to do so, according to settled 
legal reasons, or on any legal, settled pi inci- 
ple.” 20Ch. Div. 501. The court of apj>eal 
again declared in favor of the jurisdiction, 
but said that it was such “as to require 
exceptional caution in its use;” [1801J 
2 Ch. 269. And this expression was em¬ 
phasized not only by the refusal of the in- 

{ unction but also by a quotation from Lord 
Ssher, M. R., that “the jurisdiction is of a 
delicate nature and should only be exer¬ 
cised in the clearest cases, where, if the 
jury did not find the matter libellous, the 
court would set aside the verdict as un¬ 
reasonable.” 3 Times L. R. 846 ; see, also, 

37 Ch. Div. 170. 

These cases are examined and the doc¬ 
trine, admitted to have been declared in 
them, severely criticised by Folkhard, who 
concludes: That the jurisdiction introduces 
an undesirable and inconvenient degree of 
uncertainty into the practioe and procedure 
of the courts ; that the cautious language 
with which the courts have dealt with the 
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subject is sufficient of itself to raise doubt; 
that' the injunction is inappropriate and 
unconstitutional because it would deprive 
a defendant of a right secured by Fox’s 
libel act to move in arrest of iudgment 
when tried or convicted of libel. The 
opinion is further expressed that the man¬ 
ner in which the courts have dealt with the 
subject indicates a caution whioh is likely 
to result in making the new jurisdiction a 
dead letter ; 82 Law Mag. & Rev., 4th ser. 
68. This view is thougnt by him to be 
justified by the refusal of an injunction in a 
recent case where he thinks tho exercise of 
the new jurisdiction would have seemed 
proper if it ever could be so, as after a ver¬ 
dict for heavy damages and judgment 
against him for Libel, the defendant per- 
dated in repetitions of it; [1891] 2 Ch. 294. 
But in that case the decision was that an 
interlocutorv injunction will not be granted 
to restrain the publication of a libel unless 
the court is of the opinion that injury will be 
caused to the plaintiff’s person or property 
by a continuance of the publication, and 
hence when the libel, though unjustifiable, 
is of such a character that no one would 
attach the slighest weight to it, the in¬ 
junction would be refused. In another 
case an action of libel was brought in the 
Chancery Division and an interlocutory 
injunction asked which the court refused ; 
[1391] W. N. 64. And it is said that, with 
the exception of a case of trade libel, the 
oourt will not grant an injunction to re¬ 
strain a libel before the case has been sub¬ 
mitted to a jury ; 67 Law T. n. 8. 263. 

An interlocutory injunction was granted 
to restrain the continuance of the publica¬ 
tion of a poster headed “ A Black List,” 
which gave the names of non-union men 
employed by A, it being considered that 
the motive was to inflict a continuous in¬ 
jury from day to day upon A and his men, 
and the order was affirmed by court of ap¬ 
peal ; 72 L. T. 342 ; 8. c. 11 Times L. R. 228, 
180. Id this case it was held that the trade 
union having done more than was neces¬ 
sary for their own protection, the injunc¬ 
tion was properly granted. 

In this country tne subject has been dealt 
with as it Originally stood in England be¬ 
fore it was complicated by the question of 
statutory construction and the resulting 
decisions. The question in the United 
States is more or less affected by considera¬ 
tions growing out of the constitutional 
guaranty of liberty of the press. See 
t nfra. There is no authority to support the 
doctrine that a libel may be enjoined ex¬ 
cept in oases where some right of property is 
involved, and a large majority of the cases 
have arisen in connection with statements 
made or circulars issued concerning patent 
rights. 

It has been held by authorities of great 
weight that equity will not enjoin the pub¬ 
lication of a libel on a patent right; 29 
Fed. Rep. 95 ; 28 Fed. Rep. 778. Tim latter 
case was an ancillary bill to enjoin the de¬ 
fendant in pending proceedings on certain 
patent rights from uttering libellous or 
slanderous statements concerning the busi¬ 
ness of the plaintiff, or the validity of their 
said letters patent or their title thereto. It 
was filed during the trial of the principal 
suit, which was brought to restrain the in¬ 
fringement of the patents. Bradley, J., in 
denying the injunction, said that the ap¬ 
plication was a novel one. The following 
cases were cited by him as ruling against 
it: 114 Mass. 69; 119 Mass. 484 ; 7 Daly 188 ; 
3 Paige 24 ; 55 How. Pr. 132 ; 50 Ga. 70 ; 8 
Mo. App. 178. He did not consider the 
contrary decision in 59 How. Pr. 356 as a 
sufficient authority to counteract these 
cases. He further said that the English 
authorities (L. R. 7 Eq. 488; 14 Ch. Div. 
763, 864 ; 28 Ch. Div. 306) were based upon 
statutes and not upon general principles of 
equity jurisprudence. He cites the case in 
10 Ch. App. 142, Cairns, C., as in line with 
the American cases referred to by him . As 
to the English cases, see supra. 

This decision by Bradley, J., went so far 
as to hold expressly that even if malice 
were shown an injunction would not be 
granted against the wrong threatened. 


This case was undoubtedly in accord with 
the view prevailing at the time it was 
decided, and there are later casee whioh 
hold that an injunction will not be granted 
to restrain a publication which is a libel on 
the plaintiff’s business ; 1 Ohio N. P. 266 ; 
or to restrain one who bclieveB that he ie 
the owner of a patent, and that no othei 
person has title thereto, from stating hit 
claim as a mere belief ; 60 Ill. App. 872 ; or 
to restrain slander of title to property on 
the mere allegation of defendant's insol¬ 
vency ; 86 FI a. 99. So an interlocutory in¬ 
junction restraining the publication of a 
libel until the trial of the action was re¬ 
fused where there were conflicting affi¬ 
davits as to whether the plaintiff had or 
had not consented to the publication ; 
[1894] 1 Q. B. 671, where it is considered 
under what circumstances an interlocutory- 
injunction will be granted in cases of libel. 

It was held that an injunction will not 
be granted against the circulation of a 
Blander or libel, even where it appeared 
that it might tend to injure the businessor 
employment of the person affected ; 47 N. 
J. Eq. 519 ; 110 Mo. 492 ; nor even interloc¬ 
utory until trial; id. The power to grant 
injunctions has also been denied in cases 
of libel or trade-mark ; 55 How. Pr. 132; 
56 N. Y, 115 ; 19 Ch. Div. 386. 

But the doctrine upon which these deci¬ 
sions rest, that in no case would an injunc¬ 
tion issue to restrain such publication, has 
not been uniformly followed, and an in¬ 
structive note in which many cases are col¬ 
lected concludes that "the weight of au¬ 
thority as shown by the later cases is to 
the effect that such an injunction may be 
granted if the threats to prosecute for in¬ 
fringement are not made in good faith, and 
only in such cases ;” 16 L. R. A. 248 ; 59 
How. Pr. 356 ; 57 N. Y. 119; 83 Barb. 310 ; 
45 N. J. L. 167. Where false circulars were 
issued for the purpose of intimidation, 
threatening suits for infringement, and a 
collusive decree was obtained purporting to 
be an adjudication on the merits, an in¬ 
junction was granted against the use or 
publication of such decree ; 92 Mich. 558; 
but equity will not restrain the plaintiff in 
a patent case from publishing a notice that 
the defendant therein had been enjoined ; 
82 Fed. Rep. 845. 

And where the defendant issued circulars 
threatening to brinjj suits for infringement 
against persons dealing in plaintiff’s patent¬ 
ee! artiole, and the charges of infringement 
were not imide in good faith, but with 
malicious intent to injure plaintiff’s busi¬ 
ness, the court distinguishea the case from 
that in 28 Fed. Rep. 778, supra, because the 
defendant appeared to have threatened 
suits which he did not intend to bring, and 
an injunction was granted; 84 Fed. Rep. 
46, per Blodgett, J. 

In a still later case Mr. Justice Brown 
thus states the limits within which equity 
will permit the use of an injnnotion : 

“ It is suffioient to say that, even if it be 
oonoeded that a court of equity has power 
upon petition of a defendaut to enjoin the 
plaintiff from publishing libellous state¬ 
ments oonceraing his business, there would 
seem to be no good reason why a patentee 
may not notify persons using his device of 
his claim, and oall attention to the fact 
that, by selling or using it, they are making 
themselves liable to a prosecution. There 
is undoubtedly authority for holding that, 
if the language of such letters or circiuars be 
false, muioious, offensive, or opprobrious, 
or used for the wilful purpose of inflicting 
an injury, the party is entitled to his 
remedy by injunction; and this is the ex¬ 
tent to which the authorities go. Upon the 
other hand, it would seem to be an act of 
prudence, if not of kindness, upon the part 
of the patentee, to notify the publio or his 
Invention, and to warn persons dealing in 
the article of the consequence of purchasing 
from others, and in such cases an injunc¬ 
tion has been uniformly denied.” 44 Fed: 
Rep. 19 ; see. also, 81 Fed. Rep. 904. 

As to whether an injunction against a 
publication is an interference with tliecon- 
6t Rational guaranty of the freedom of 
speech and of the presa. the decisions, al¬ 


though apparently conflicting, support the 
doctrine that where property rights are In¬ 
volved, this provision is no bar to equitable 
interference, where tlie question of libel has 
been determined in an action at law; 7 
Daly 183 ; 18 Weekly L. Bui. (Ohio) 885 ; 9 
Paige 24; 110 Mo. 892; 18 Mo. App. 178' 
In the Uat awe an injunction was refused, 
although the statements were injurious to 
a property right, and it was held "that 
courts of justice can do nothing by way of 

i ’udicial sentence which the general amera- 
»ly has no power to sanction,” and as the 
general assembly can pass no law abridging 
Die Liberty of speech or of the press, that 
the right tospeak, write, or print cannot be 
suspended by the court. In 1H5 Ind. 471, 
it was expressly decided that the constitu¬ 
tional guaranty of freedom of the press and 
of speech is not a protection against equi¬ 
table interference with the publication of 
false and injurious statements, accom¬ 
panied by threats. 

Where a publication is in violation of 
a contract it will be enjoined, and the 
liberty of the press will not protect the 
wrongdoer; 31 Mich. 490; 24 S. E. Rep. 
(N. C.) 212. See 82 L. R. A. 829, n. See 
Liberty op the Press. 

The question what are the respective pow¬ 
ers ana duties of court and jury in trials of 
indictments for libel has given rise to one 
of the most interesting of legal controver¬ 
sies. For the history of the controversy 
upon the right of the jury to determine 
both law and fact in criminal cases, and 
the American and English authorities, see 
Jury. 

Lord Mansfield, in 5 Burr. 2661, and in 
20 How. 8t. Tr. 892, and Mr. Justice Bullet, 
in the Dean of St. Asaph's case, 21 How. 
8t. Tr. 847, charged the jury that the only 

? [Uestions for them were whether the de- 
endantB had printed and published the 
paper in question, and whether the innu¬ 
endoes therein were truly intended as 
avowed in the indictment, and that it was 
for the court alone to say whether the 
paper was a libel or not. Inis was stoutly 
denied to be the true state of the law. and 
accordingly an act known as " Fox’s Libel 
Act” was passed in 1792, declaring that the 
jury may ^ive a general verdict of guilty 
or not guilty in all such cases upon the 
whole matter put at issue, and shall not be 
required to find defendant guilty on mere 
proof of publication, and of the sense as¬ 
cribed to the same in the indictment. 

This statute is now generally conceded to 
be declaratory of the common law. The 
judge should instruct the jury as to what a 
libel is, and then leave it to them to say 
whether the facts necessary to constitute 
the offence have been proved to their satis¬ 
faction ; 68 Pa. 263 ; 18 id. 489; 1 Minn. 
156; 23 Yt. 14; 2 Campb. 478; 18 Meto. 
120 ; 29 Me. 328 ; 21 How. St. Tr. 922; see 
96 Mich. 587. See, generally, Wharton; 
Bishop, Crim. Law ; Starkie; Heard;Towns¬ 
end ; Odger, Lih. & SI; 9 L. R. A. 621, note. 
See Liberty of Press; Justification; Mal¬ 
ice ; Privileged Communication ; Injunc¬ 
tion ; Newspaper : Criticism ; Slander ; 
Judge ; Jury ; Scandalum Magnatum. 
Criminal Libel ; Libelous. 


LIBEL OF ACCUSATION. In 
Scotch law. The instrument which 
contains the charge against a person ac¬ 
cused of a crime. Libels are of two kinds, 
namely, indictments and criminal letters. 

LIBELLANT. The party who files a 
libel in an ecclesiastical, divorce, or admir¬ 
alty case, corresponding to the plaintiff in 
actions in the common-law courts. 
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libel has been filed In proceedings in an 
eooieqiasxic&i oourt or in admiralty, corre¬ 
sponding to the defendant in a common-law 
suit. 

LQKLLUS (Lat.). IitCivil Law. A 
little book. Lxbeilus svpplex, a petition, 
especially to the emperor ; all petitions to 
whom must be in writing. L. 15. D. in jus 
voc. LibeUum rescribere , to mark on such 
petition the answer to it. L. 2, § 2, Dig. de 
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LIBERTY 07 CONTRACT 


ttoanfki* rljrfet*. cWnh tat«raato, m mao or citlaeo, 
or of hta humanity. msalfssUd as a social bain*. 
(9m RnR.) Tbs word Ubartr, applied to men In 
tMr political mace, mar be viewed with reference 
to the elate ee a whole, and In Ihla oner mean* the 
Independence of the elate, of other uie (ass Au- 
roeoaT >: or It mar hare reference to the relation 
of the dUaeo to the roTemmeot, In which caae It la 
led pdltloal or ctrtl liberty ; or It may have ref- 
mce to the etatue of a man aa a political beta*, 
itradlatitvirulahed from him who la not cooaldared 
mater over hie own body, will, or labor—the ala re. 
nh la osilod persons! liberty, which, re a mailer 
of courts, Includes freedom from prison. 

Tor purposes of convenience and Justice alike, tn 
all weO jpoveroed communities, the natural right of 
citlssos are held In abeyance and subject to condi¬ 
tional 11mltattoos ae having lost some portion of 
their absolute oharacter. This Is but an affirmance 
sf the doctrine that every Individual in order to 
tve peacefully In society must submit to some 
abridfment of his naturaf rich! ; for any acknowl¬ 
edgment of government, nays Brownaon. Implies 
that the citisen oonaents to submit his will to that 
of a governing will located in the administration of 
the state ; Am. Republic ; Ord. Const. Leg. 

Constitutional guarantees are the last and best 
fruits of civil liberty. The bulwarks of civil liberty 
consist of public acts passed for the purpose of de¬ 
fining and regulating the exercise of the .sovereign 
powers of the state. It is only In this way that the 
personal rights of the citisen can be secured against 
Invasion by the supreme authority. Theee acts are 
the guarantees of the good faith of the citlseos to¬ 
wards each other and towards the common sover¬ 
eignty under which they are united. Tliey con¬ 
sist of grants of power together with limitations 
upon its exercise. Part of theee rules being un¬ 
written form the common law of the land, and part 
consist o' positive laws known ae constitutional 
pro risks.« which may be enforced In competent 
tribunals , Ord. Const. Leg. 108. 

Liberties are nothing UDtll they have become 
rights—positive rights formally recognised and con¬ 
secrated. Rights, even when recognised, are noth¬ 
ing so long as they are not entrenohed within guar¬ 
antee And guarantees are nothing so long as they 
are not maintained by forces independent of them 
In the limit of their right. Coavert liberties Into 
rights—surround rights by guarantees—entrust the 
keeping theee guarantees to forces capable of main¬ 
taining them. 8uch are the successive steps In the 
progress of free government, 1 Guizot, Rep, Gov. 

“ As sooq as any part of a person’s conduct affects 
prejudicially the Interests of others, society baa 
jurisdiction over it.” Mill, Liberty, c. 4. 

Lleber, In his work on Civil Liberty, calls that 
system which was evolved in England, and forms 
the ba si s of liberty tn the countries settled by Eng¬ 
lish people, Anglican liberty. The principal guar¬ 
antees, according to him, are 

I. National independence. There must be no 
foreign Interference. The countiw must have the 
rt^h t^a ad ^ power of establishing the government It 

4. Individual liberty, and, as belonging to it, per¬ 
sonal liberty, or the great habeas corpus principle, 
and the prohibition of general warrants of arrest. 
The right of bail belongs also to this head. 

8. A well-secured penal trial, of which the most 
Important la trial for high treason. 

A The freedom of communion, locomotion, and 
emigration 

6. liberty of conscien c e. The United States con¬ 
stitution and the constitutions of all the states have 
provisions prohibiting any interference in matters 
of religion. 

0. Protection of individual prorerty, which re¬ 
quires unrestrained action In producing and ex¬ 
changing^ the prohibition of unfair monopolies, 
commercial freedom, and the guarantee that no 
property shall be taken except in the course of law, 
the principle that taxation shall only be with the 
consent of the tax-payer, and shnii be levied for 
short periods only, ana the exclusion of confisca¬ 
tion. 

7. Supremacy of the law. The law must not, 
however, violate any superior law or civil principle, 
nor must It be an ex post facto law. Thb executive 
must not possess the power of declaring martial 
law, which is merely a suspension of all law. In ex¬ 
treme cases, parliament in England and congress In 
the United States can pass an act suspending the 
privilege of habeas corpus. 

8. Every officer must be responsible to the person 
affected for the legality of his act; and no act must 
be done for which some one Is not responsible. 

®- deemed necessary m the Bill of 

Rights and the American constitution specially to 
refer to the quartering of soldiers as a dangerous 
weapon In the of tl)e executive. 

10. The military force must be strictly submitted 
tothe law, and the citizen should have the right to 
bear arms. 

II. The right of petitioning, and the right of meet¬ 
ing and considering public matters, and of organiz¬ 
ing Into associations for any lawful purposes, are 
important guarantees of civil liberty. 

Tbs following guarantees relate more especially 
to the government of a free country snH the char¬ 
acter of Its polity 

It Pubiidty of public business in all its branches, 
whether legislative, Judicial, written, or oral 
IS. The supremacy of the law, or the protection 
•gainst tlis absolutism of one. of several, or of the 
majority, requires other guarantees. It Is necM- 
■ary that the public funds be under close and effi¬ 
cient popular control ; they should therefore be 
chiefly in the hands of the popular branch of the 
legislature, never of the executive. Appropriations 
b ®. for distinct purposes sndshort times. 
14- It is further necessary that the power of mak- 

Sf.vT" T lth P*»ple. »nd not with the ex- 
•cutive. A declaration of war in the United StatM 
is an act of coogrMs. 

15. The supremacy of the law requires, also, not 

tElf ° f ^ “‘“orttyTbut the protec¬ 

tion of the majority against the rule of a factious 


minority or cabal. 

10. The majority, and through It the people, are 
protected by the principle that the administration 
It founded on party principles 

17. A very Important guarantee of liberty Is the 
division of government Into three distinct functions 
—legislative, administrative, and Judicial. The 
union of theee Is absolutism or despotism on the 
one hand, and slavery on the other. 

Ifi As a general rule, the principle prevails In 
Anglican liberty that the executive may do what Is 
positively allowed by fundamental orotner law,and 
not ail that which Is not prohibited. 

IB. The supremacy of the law requires that, where 
enacted constitutions form the fundamental law, 
there be some authority which can pronounce 
whether the legislature Itself has or has not trans¬ 
it. This power must be vested in courts of 


90. There Is no guarantee of liberty more Impor¬ 
tant nod more peculiarly Anglican than the repre¬ 
sentative government. Bee LJeber, Civ. Lib. p. 108. 

In connection with this, a very Important ques¬ 
tion la, whether there should be aired elections by 
the people, or whether there should be double elec¬ 
tions. The Anglican principle favors simple elec¬ 
tions ; and double election have often been resorted 
to as the very means of avoiding the object of a 
representative government. 

The management of the elections should also be 
in the hands of the voters, and government espe¬ 
cially should not be allowed to Interfere. 

Representative bodies must be free. They must 
be freely chosen, and, when chosen, act under no 
threat or violence of the executive or any portion 
of the people. They must be protected as repre¬ 
sentative bodies; and a wise parliamentary law and 
usage should secure the rights of each member and 
the elaboration of the law. 

A peculiar protection is afforded to members of 
the legislature in England and the United States 
by their freedom from arrest, except for certain 
specified crimes. 

Every member must poase a s the right to propose 
any measure or resolution. 

Not only must the legislature be the judge of the 
right eacn member has to his seat, hut the whole 
internal management belongs to Itself. It Is indis¬ 
pensable that it possess the power and privileges to 
protect Its own dignity. 

The principle of two houses, or the bicameral 
system, is an equally efficient guarantee of liberty, 
by excluding Impassioned legislation and embody¬ 
ing In the law the collective mind of the legislature. 

91. The Independence of the law, of which the In¬ 
dependence of the judiciary forms a part, is one of 
the mainstays of civil liberty. It requires “aliving 
co mm on Law, a clear division of the judiciary from 
other powers, the public accusatorial process, the 
independence of the Judge, the trial by jury, and an 
Independent position of the advocate/’ See Lleber, 
Civil Liberty and Self-Government 906-960. 

99. Another constituent of our liberty Is local and 
Institutional self-government. It arises out of a 
willingness of the people to attend to their own af¬ 
fairs, and an unwillingness to permit of the Inter¬ 
ference of the executive, and administration with 
them beyond what It necessarily must do, or which 
cannot or ought not to be done by self-action. A 
pervading sell-government. In the An giu-nn sense, 
Is organic; It consists In organs of combined self- 
action. in institutions, and in a system atic connec¬ 
tion of these institutions. It Is, therefore, equally 
opposed to s disintegration of society and to des¬ 
potism. 

American liberty belongs to the great division ot 
Anglican liberty, and Is founded upon the checks, 
guarantees, ana aetf-governmeot of the Anglican 
race. The following features are. however, pecu¬ 
liar to American liberty : re pub) loan federalism, 
strict separation of the state from the church, 
greater equality and acknowledgment of abstract 
rights in the citisen, sad a mors or demo¬ 

cratic cast of the whole polity, with ref e ren c e to 
the lest two may be eddea theee farther character¬ 
istics 

We have everywhere ostahllshori voting by ballot. 
The executive has never poeeeseed the power of dis¬ 
solving or proroguing the legislature. The list 6f 
states nes not been closed, we foreigners to 
the rights of oitlsenahip, end we do not believe In 
Inalienable allegian ce 

There Is no attainder of blood. Wo allow no ex 
post facto laws. American liberty pcisraim, also, 
as a characteristic, the constitution,—dis¬ 
tinguishing it from the polity, with Us ac¬ 

cumulative constitution. Our legislatures are, 
therefore, not omnipotent, aa the British parlia¬ 
ment theoretically ■ : but the laws enacted by 
them may be declared by the eourts to conflict with 
the constitution. 

The liberty sought for by the French, as a pecu¬ 
liar system, wes founded chiefly. In theor/, on the 
idea of equality end the abstract rights of man. 
Rousseau’s Social Contract. Bee Fas kook ; Pkb- 
womal, Liskstt, and titles here following. 

Liberty implies the absence of arbitrary 
restraint, not immunity from reasonable 
regulations and prohibitions imposed in the 
interests of the community. 219 U. S. 567. 
flee Liberty of Contract. At Liberty ; 
CrvtL Liberty. 

LIBERTY 07 CONTRACT. Liberty 
of contract consists in having the ability at 
will,to make or abstain from making.a bind¬ 
ing obligation enforced by the sanctions at 
the law. Judaon. Liberty of Contract, Rep, 
Am. Bar Assn. (1891) 388. Whilst closely al¬ 
lied with property and essential to its use 
and enjoyment, liberty of oontract is really 
broader m its scope. Ownership of property 
is a right residing in a person, and prop¬ 


erty is any right of a person over a thing 
(tfn rem) indefinite in point of user. It is 
through the abridgment of the right of free 
oon tract by denying or restraining the was 
of property that so-called property rights 
are invaded in the exercise of the police 
power ; id. 382. 

The right to make contracts is embraced 
in the conception of liberty as guaranteed by 
the Constitution of the United States. 165 
U. 8. 578; 198 U. S. 45; 208 U. S. 161. In 
referring to the Fourteenth Amendment it 
was said (105 U. S. 589) : “The liberty men¬ 
tioned in that amendment means not only 
the right of the citizen to be free from the 
mere physical restraint of his person, as by 
incarceration, but the term is deemed to 
embrace the right of the citizen to be free in 
the enjoyment of all his faculties; to be free 
to use them in all lawful ways ; to live and 
work where he will; to earn his livelihood 
by any lawful calling ; to pursue any liveli¬ 
hood or avocation, and for that purpose to 
enter into all contracts which may be proper, 
necessary and essential to his carrying out 
to a successful conclusion the purposes above 
mentioned.” 

The privilege of contract is both a liberty 
and a property right of which one cannot 
be deprived without due process of law ; 154 
Ill. 98. And the right of individuals to con¬ 
tract cannot be limited by arbitrary legis¬ 
lation which rests on no reason on which it 
can be defended, ainoe this would subvert 
the right to enjoy liberty ; 58 Ark. 407 ; but 
whenever a. statute can be seen to be in the 
substantial interest of public health, safety, 
and morals, it may legitimately be upheld 
even though it incidentally interfere with 
liberty of contract; 46 Pac. Rep. (Utah) 756. 

But it has also been recognized that free¬ 
dom of contract is a qualified and not an 
absolute right. There is no absolute freedom 
to do as one wills or to contract as one 
chooses. The guaranty of liberty does not 
withdraw from legislative supervision that 
wide department of activity which consists 
of the making of contracts, or deny to gov¬ 
ernment the power to provide restrictive 
safeguards. Liberty implies the absence of 
arbitrary restraint, not immunity from 
reasonable regulations and prohibitions im¬ 
posed in the interests of the community. 
219 U. S. 566, 567 ; 137 U. S. 89; 197 U. S. 
11. Further, it has been said “It is within 
the undoubted power of government to 
restrain some individuals from all contracts, 
as well as all individuals from some con¬ 
tracts. . . . The possession of this power by 
government in no manner conflicts with the 
proposition that, generally speaking, every 
citisen has a right freely to contract for the 
the price of his labor, services, or property.” 
157 U. 3. 165, 166. In 219 U. S. 202, the 
court said on this subject that “there is no 
such thing as absolute freedom of contract. 
Contracts which contravene public policy 
cannot be lawfully made at all, and the 
power to make contracts may in all cases be 
regulated as to form, evidence, and validity 
as to third persons. The power of govern¬ 
ment extends to the denial of liberty of con¬ 
tract to the extent of forbidding or regulating 
every contract which is reasonably calcu¬ 
lated to injuriously affect the pubnc inter¬ 
ests.” See further 175 U. 8. 228. 

Among the statutes whioh, although in¬ 
terfering with the right to contract, have 
been held constitutional either under the 
police power of a state or under the power 
vested in the legislature for the public wel¬ 
fare, are: fixing the maximum of charges 
for the storage of grain ; 94 U. B. 118; 117 N. 
Y.l; giving a city power to regulate the price 
of bread ; 8 Ala-140 ; prohibiting the manu¬ 
facture and sale of any article in imitation 
of the substance of butter ; 105 N. Y. 128; 
127 U^S. 678; or of oleomargarine oolored 
to imitate butter; 50 N. J. L.534; or of oleo¬ 
margarine unless stamped ; 68 Md. 692 ; or 
of any article designed to take the place of 
butter or cheese ; 13 Mo. App. 214; prohib¬ 
iting the sale of cotton in the seed between 
the hours of sunset and sunrise; 68 Ala. 58; 
70 id, 60 ; 104 N. C. 714 ; forbidding the sale 
of baking powder containing alum without 
a label so stating ; 44 Minn. 271 ; making It 
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with Another paper in the same locality; 
MS.fi. Rep. (N. C.) 818. 

As to whether an injunction may be is¬ 
sued to restrain the publication of an al¬ 
leged Ubel, see Lnucu _ 

Sec, generally, Newspaper ; Letter ; 
Injunction. 

LIBERTY OP SPEECH. The right 
to speak facta and express opinions. 
Whart. Diet. 

The liberty of speech which both the 
federal and state constitutions protect is 
(1) Liberty of speech of legislators in pub¬ 
lic assemblies, and while engaged in dis¬ 
cussing public matters, or in writing re¬ 
ports, or in the exercise of the functions of 
their office. This is an official privilege : 4 
l. (2) Liberty of speech of counsel 
in judicial proceedings, and while confin¬ 
ing himself to matters that are strictly per¬ 
tinent to the issue. This is also an official 
privilege ; 3 Mete. 194; 1 Binn. 178. 

In the discharge of his professional duty, 
counsel may use strong epithets, however 
derogatory to other persons they may be, 
if pertinent to the cause, and stated in his 
instructions, whether the thing were true 
or false. But if he were maliciously to 
travel out of his case for the purpose of 
slandering another, lie would be liable to 
an action, and amenable to a just, and 
often more efficacious, punishment, in¬ 
flicted by pablio opinion ; ttChitty, Pr. 887. 

No action will lie against a witness at the 


remedy against a dishonest witness is con¬ 
fined to tne criminal prosecution for per¬ 
jury ; but fabe accusations, contained in 
affidavits or other proceeding* by which a 
prosecution is commenced for supposed 
crime, render the party liable to action if 
actual malice be averred and proven ; 4 
CaL 624 ; Cooley, Const. Lim. 522. 

An act forbidding the use of profane 
language is not an undue interference with 
free speech; 113 N. C. 683; 50 Fed. Rep. 
931; 16 Blatoh. 838; or one taxing itiner¬ 
ant venders of a drug; 60 N. \V. Rep. (Ia.) 
436; or an ordinance prohibiting a public 
address upon any of tne public grounds of 
a city; 163 Mass. 510; but an aot which 
makes it unlawful for certain specified 
officers to participate in politics by mak¬ 
ing political speeches or participate In 
political meetings is unconstitutional: 79 
Va. 196. 

Maliciously enticing employes of a re¬ 
ceiver to leave his employ in pursuance of 
a combination to prevent the operation of 
the road is not protected by the constitu¬ 
tional guaranty of free speech; 63 Fed. 
Rep. 808. Congress has no power to punish 
Individuals for disturbing the assemblies of 
peaceful citizens. That is a police power 
belonging to the state alone ; 99 U. 8. 034. 
See83 L. R. A. 839, n.; Cooley, Const. Lim.; 
Ord. Const. Leg.; Labor Union ; Malice ; 
Slander ; Libel ; Liberty op the Press. 


LIBERUM MARTT AflTTTM (Lat.). 
In Old English. Law. Frank-marriage 
(a. v.). 2 Bla. Com. 115 ; Littleton § 17; 
Bract, fob 21. 

LIBERUM. 8ERVITIUM. Free ser¬ 
vice. Service of a warlike sort by a feuda¬ 
tory tenant; sometimes called servittum 
liberum armorum. Soraner, Gavelk. p. 56; 
Jaoob, Law Diet.; 4 Co. 9. 

Service not unbecoming the character of 
a freeman and a soldier to perform : as, to 
serve under the lord in his wars, to pay a 
sum of money, and the like. 2 Bla. Com. 
60. The tenure of free service, does not 
make a villein a free man, uni ran ho mag e, 
or manumission precede, any more t han a 
tenure by villein services makes a freeman 
a villein. Bract, fol. 24. 


LIBERUM TENE MENT UM . Free¬ 
hold. Frank-tenement. 2 Bouv. Inst. n. 
1690; 1 Waehb. R. P. 46. 

In. Pleading. A |dea in justification 
by the defendant in an action of trespass, 
by which he claims that he is the owner of 
the cloee described in the declaration, or 


that it is the freehold of some third person 
by whose command he entered. 2 Salk. 
458 ; 7 Term 355; 1 Wms. Saund. 299 6, 
note. 

It has the effect of compelling the plain¬ 
tiff to a new assignment, setting out the 
abuttals where he has set forth the locus in 
quo only generally in his declaration ; 11 
East 51, 73 ; 16 id. 848 ; 1 B. A C. 480 ; or 
to set forth tenancy in case he claims as 
tenant of the defendant, or the person 
ordering the trespass ; 1 Saund. 299 6. It 
admits possession by the plaintiff, and the 
fact of the commission of a trespass as 
charged; 2 M’Cord 226 ; MoKel. PI. 2083; 
see Greenl. Ev. § 626, 

LIB LAC. W itchcraft, particularly that 
kind which consisted in the compounding 
and administering of drugs and philters. 
Leg. Athel. 6 ; Wharton. 

T ,TRRA PENS A. A pound of money 
by weight. 

In early times, and more especially during 
periods of debasement of the currency, there 
was sometimes used as a measure of money a 
pound which, instead of being the twenty 
shillings or two hundred and forty silver 
pennies making up the customary pound, 
was an actual pound weight of pure silver. 
Byrne. 

LIBRARY. Such books or works of 
literature, science, art. or business as one 
may have in his residence or office. 132 
Ky. 589, 116 S. W. 769. 

UBREPEN8, A neutral person or bal¬ 
ance holder, who was present at a convey¬ 
ance of real property. He held in his hand 
the symbolic balance, whioh was struck by 
the purchaser with a piece of bronze as a 
sign of the completion of the conveyance. 
The bronze was then transferred to the 
seller as a sign of the purchase money. 
Morey, Rom. il 21, 80. 

UCENCIADO. In Spanish Law. 
Lawyer or advocate. By a decree of the 
Spanish government of 9th November, 1848, 
it was declared that all persons who have 
obtained diplomas of 44 Licentiates in Juris¬ 
prudence ” from any of the literary uni¬ 
versities of Spain are entitled to practice 
in all the courts of Spain without first ob¬ 
taining permission t>y the tribunals of 
justice. 

LICENSE (Lat. licere, to permit). 

In Baal Pro p e rty Law. A permis¬ 
sion. A right, given by some competent 
authority to do an act, which without such 
authority would be illegal, or a tort or tres- 


A permission to do some act or series of 
acts on the land of the lioensor, without 
having any permanent interest in it; it is 
founded on personal confidence, and not 
assignable. It may be given in writing or 
by parol; it may be with or without con¬ 
sideration, but in either case it is usually 
subject to revocation, though constituting 
.a protection to the party acting nnder it 
(Lat.). until the revocation takes place. 24 Mich. 


until the revocation takes place. 24 Mich. 
383 ; 69 id. 815; 8 Wyo. 513. 

An authority to do a particular act or 
series of acts on another's land without 
possessing any estate therein. 11 Mass. 
588; 4 Sandf. Ch. 72; 60 Vt. 702 ; 1 Waehb. 
R. P.*890. 

The written evidence of the grant of such 
right. 

An executed license exists when the li¬ 
censed act has been done. 

An executory license exists where the 
licensed aot has not been performed.. 

An express license is one whioh is granted 
in direct terms. 

An implied license is one which is pre¬ 
sumed to have been given from the acts of 
the party authorised to give it. 

It may be granted by the owner, or, in 
many oases, by a servant; Cro. Elis. 346 ; 2 
Green! Ev. g 437. 

The distinction between an easement and 
a license is often so metaphysical, subtle, 
and shadowy as to elude analysis. The ad¬ 
judications upon this subject are so numer¬ 
ous and discordant that taken in the ag¬ 


gregate they cannot be reconciled. But 
there are certain fundamental principles 
underlying most cases which enable courts 
to distinguish an easement from a license 
when construed in the light of surrounding 
oiroumstances; 33 N. J. Eq. 254 ; 94 Tenn. 
897. An easement implies an interest in 
land which can only be created in writing 
or constructively its equivalent—prescrip¬ 
tion ; 1 Washb. K. P, 6z9. A license may 
be created by parol; 13 M, A W. 888 ; 4 M. 
& S. 562 ; 7 Barb. 4; 61 Me. 422 ; 60 Tex. 
267 ; by specialty ; Pare. Con. 222 ; or by im¬ 
plication of circumstances; Hob. 62; 2 
Greenl. Ev. § 427, 

Licenses are of two kinds, simple or re¬ 
vocable, and coupled with a grant or irre¬ 
vocable. Simple licenses are revocable at 
the will of the grantor ; 11 Mass. 438 ; 15 
Wend. 380 ; 81 Ga. 461 ; 78 Cal, 95; 24 N. H. 
884 ; they are revoked ipso facto by the 

r an tor's conveying the land to another; 

M. A W. 538; 119 U. 8, 561 ; or by his 
doing any other act preventing the user ; 
13 M. A W. 888 ; although the licensee has 
incurred expense ; 10 Conn. 878 ; 24 N. H. 
864 ; 4 Johns. 418 ; 87 E. L. A Eq. 489 ; 8 
Wis. 117; 2 Gray 802 ; 1 Dev. A B. 492 ; 41 
Minn. 56; 40 Ill. App. 641; 111 Mo. 887 ; 68 
Hun 634 ; 90 Mich. 284 ; but see 14 8. A R. 
267 ; and it is not so with a license closely 
coupled with a transfer of title to personal 
property ; 8 Meto. 84; 11 Conn. 525. 

A license is irrevocable when it is coupled 
with a grant or when the licensee has on the 
faith of the license spent money in execut¬ 
ing works of a permanent character on the 
land ; 2 B. A Aid. 724; 11 A. A E. 84 ; 8 
East 802 ; 33 Ala. 600 ; 7 N. H. 237 ; 18 M. A 
W. 838 (but see comments on this case in 
4 Del. Ch. 195, note); and in some states 
even parol licenses without consideration 
are held irrevocable when executed, on the 
ground of equitable estoppel; 83 Pa. 169; 
59 Ill. 337 ; 45 Ga. 88; 60 Vt 702; 40 Mo. 
App. 184. 

The nature of the interest in the land of 
another which might be created by a parol 
license is thus stated by Bates, Ch., in Jack- 
son A Sharp Qo. v. P. W. A B. R. R. Co., 
4 Del. Ch. 180, where the subject is care¬ 
fully considered and the authorities col¬ 
lected : “ It must be admitted that a license 
or permission to exercise some privilege 
upon the land of the licensor can create no 
estate or interest in the land, such as binds 
the land and is transmissible from the 
licensee, the utmost effect of a license being 
to confer a personal privilege, which is not 
assignable or transmissible, and is revoc¬ 
able at the licensor's pleasure. Nor does 
it matter whether the license be oral or 
in writing, so long as it remains a mere 
license, not converted into a conveyance, 
grant, or contract, nor rendered Irrevocable 
by estoppel, as under some circumstances 
. . . it may be in equity though not at 
law. Few points have undergone more 
discussion, and have at length come to be 
better settled, titan the insufficiency of e 
license at law to create or transfer an in¬ 
terest in land." It was also said that 4< at 
law a license can under do circumstances 
become irrevocable by estoppel when the 
effect would be to create an interest in 
land," there not having been 44 such con¬ 
duct as would render the assertion of the 
legal right a fraud.” Bee an extended note 
to this case, id. 195-8. See also M Tenn. 
428, where it was held that the privilege to 
discharge water from an ore wash into a 
stream, given without words of grant by a 
lower proprietor to an iron company, with 
an agreement to accept a certain sum as 
the full amount of damages done by such 
water, is a license, not an easement, and 
does not extend to the grantees of the iron 
company. 

The revocation of a license will not be 
permitted where such a revocation will 
amount toa fraud upon the licensee; 166 Pa. 
607 ; 67 Vt. 272 ; 27 Ore. 849; but revocation 
may be presumed from a long period erf 
non-user; 125 Mo. 647. Courts of equity 
will interfere to restrain the exercise of a 
legal right to revoke a license on the ground 
of preventing fraud; 4 Del. Ch. 180; and 
will do so on no other ground ; id.; but in 
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such caae they will construe the license as 
an agreement to give the right and compel 
specific performance by deed ; 4 C. E. Green 
158 ; 66 N. C. 546 ; 1 Washb. R. P. 400 ; but 
this does not give the licensee an unquali¬ 
fied right to treat the license as unreyoked ; 
1 H. & C. 583; 23 Ex. 87 ; 11 W. R. 119. An 
occupancy of land under a contract void as 
against public policy cannot be treated as 
a possession under a license for the purpose 
of obtaining relief in equity ; 62 N. W. Rep. 
(Mich.) 1008. An executed license which 
destroys an easement enjoyed by the licen¬ 
ser in the licensee's land cannot be created 
without deed; 5 B. dfc C. 221 ; and the 
rule that an executed license cannot be 
revoked; 2 Gill 221 ; 8 Duer 255 ; 7 Bingh. 
682; 129 Ind. 470; is not applicable to 
licenses which, if given by deed, would 
create an easement, t>ut to those which, if 
so given, would extinguish or modify an 
easement; 2 Gray 802. See 47 Ill. App. 
296. A license must be established by 
proof and is not to be inferred by equivo¬ 
cal declarations of a land owner; 31 AtL 
Rep. (Pa.) 810. 

The effect of an executed license,although 
revoked, is to excuse the licensee from 
liability for acts done properly in pursuanoe 
thereof and their consequences ; 22 Barb, 
388; 2 Gray 802; 10 Conn. 878; 13 N. H. 
264 ; 7 Taunt. 874 ; 5 B. & C. 221. 

In Contracts. A permission to do some 
act which, if lawful, would otherwise be a 
trespass or tort; the evidence of such per¬ 
mission when it is in writing. 

A covenant not within the statute of 
frauds may be released or discharged 
wholly or in part by a parol license ; 10 Ad* 
&E. 65 ; 2 Add. Cont. [1218]. 

A license by a debtor to a creditor to 
seize and sell aspecifiochattel in discharge 
of a debt not paia at maturity. This is what 
is termed in civil law imperfect hypotheca¬ 
tion . Such license is confined to the parties 
and is terminated when rights of third 
parties intervene ; and it is net assignable. 
It gives no title to the chattel until exe¬ 
cuted, but possession taken under the 
license clothes the creditor with the owner¬ 
ship. It is mm oiled by bankruptcy ; 2 Add. 
Cont., 8th Am. ed. [687]. See HYPOTHE¬ 
CATION. 

Under a license in a lease to a lessor to 
enter and eject the leasee, he was author¬ 
ized as between themselves to eject the 
tenant by main force, and the license was 
a good plea in bar of an action of trespass; 
7 Man. & G. 316; 7 So. N. R. 1025. 

In International Law. Permission 
granted by a belligerent Btate to its own 
subjects, or to the subjects of the enemy, 
or to neutrals to carry on a trade inter¬ 
dicted by war. 2 Hall. Int. Law 348. 

Licenses operate as a dispensation of the 
rules of war, so far as their provisions ex¬ 
tend. They are stricti juris, but are not to be 
construed with pedantic accuracy. 2 Hall. 
Int. Law 343 ; 1 Kent 163, n.; 4 C. Rob. 6 
They can be granted only by the sovereigL 
authority, or by those delegated for the 
purpose by special commission; 1 Dods. 
226 ; Stew. Aam. 367 ; 8 Term 548; 1 C. 
Rob. 196 ; and they must be granted or as¬ 
sented to by both belligerents ; Snow. Int.L. 
xxxi. The Act of Congress, authorizing 
the president to license certain commercial 
intercourse with the states in rebellion, did 
not contemplate the exercise of that author¬ 
ity by subordinate officers of the executive 
department without the express order of 
the president; 5 Wall. 580. Licenses consti¬ 
tute a ground of capture and confiscation 
per se by the adverse belligerent party ; 
Wheat. Int. Law 475. They legalize the 
commerce, and the alien licensee may sue 
and be sued in respect thereto as a natural- 
horn subject; 2 Add. Cont. 134, 8th Am. 
ed. [1156] ; 15East426; 12 id. 340, STaunt. 
568. See 2 H&lleck, Int. L., Sir S. Baker's 
ed. ch. xxx. 

In Pleading. A plea of justification to 
an action of trespass, that the defendant 
was authorized by the owner of the free¬ 
hold* to commit the trespass complained of. 

A license must be specially pleaded to an 
action of trespass; 2 Term lo8 ; but may 


be given in evidence in an action on the 
case ; 2 Mod. 6 ; 8 East 308. See Justifi¬ 
cation. 

In Governmental Regulation. Au¬ 
thority to do some act or carry on some 
trade or business, in its nature lawful but 
prohibited by statute, except with the per¬ 
mission of the civil authority or which 
would otherwise be unlawful. 

A license to carry on a business or trade 
is an official permit to carry on the same 
or perform other acts forbidden by law 
except to persons obtaining such permit; 
85 Tex. 228. 

A license of this sort is a personal privi¬ 
lege, and one issued to a partner individual¬ 
ly does not extend to his co-partner or to 
the firm ; 27 Ala. 32. It has been held that 
even the servant of the licensee is not pro¬ 
tected by his master’s license ; 63 Pa. 168 ; 
4 B. Monr. 37 ; 7 Dana 337 ; its terms can¬ 
not be varied or extended by the licensee, 
although he may do every thing that is 
necessary and proper for his enjoyment of 
it; 8 Lea 328 ; 30 La. Ann. 1094 ; 31 id. 210 ; 
78 Va. 438. 

In some cases it is held that where a 
license is for the protection of the public 
and to prevent improper persons from en¬ 
gaging in a particular business, and the 
license is for revenue merely, a contract 
made by an unlicensed person in violation 
of an act is void ; 64 Miss. 221; 4 C. B. N. 
B. 405; 103 Pa. 501 ; 27 Ill, App. 270. An 
innkeeper who fails to secure a license can¬ 
not establish a lien upon the goods of his 
guest; 38 Mo. 92; an attorney cannot re¬ 
cover for his services ; 81 Ill. 189; or a sur¬ 
geon ; 37 Eng. L. & Eq. 475; or a physician ; 
81 Cal. 370 (where a statute made the failure 
to procure a license a misdemeanor); 105 
N. C. 95; L. R. 10 Q. B. 66. But the con¬ 
tracts of unlicensed persons have, in some 
cases, been held vaLid; 85 Pa. 329 ; 23 N. 
H. 209 : 45 Me. 402. See 65 Miss. 365. 

A license fee is a tax ; 41 La. Ann. 665 ; 
which a state may impose upon all citizens 
within its borders; 16S.C. 47 ; but it cannot 
discriminate between residents and non¬ 
residents of the state : 57 Md. 251 ; or of a 
city or county; 182 Pa. 630; 5 Coldw. 554 ; 52 
Cal. 006; 107 Ind. 502. Subject to this restric¬ 
tion^ license tax may be imposed upon par¬ 
ticular classes of business men ; 49 Tex. 279; 
6 Sawy. 295 ; 12 Nev. 263 ; 9 Baxt. 518 ; 97 
Ga. 114; but a fixed and definite license fee 
must be named, which all persons engaged 
in the business specified shall pay ; 117 Ind. 
221. An occupation tax must be levied 
only as a means of regulation not of revenue; 
42 Neb. 223. Where an act authorizes the 
granting of licenses, but provides that they 
may be revoked at the pleasure of the au¬ 
thority granting them, a license granted 
under the act is not such a contract between 
the state and the individual that a revoca¬ 
tion of it deprives the licensee of any prop¬ 
erty, immunity, or privilege within the 
meaning of the constitution ; 138 Mass. 579 ; 
but in some cases it has been held that a 
license cannot be revoked without refund¬ 
ing the fee for the unexpired time ; 27 N. 
H. 289 ; 3 Barring. 441. 

The repeal of the act under which the 
license was granted does not thereby revoke 
the license ; 48 Ala. 329 ; 1 Ohio St. 15 ; 119 
Pa. 417 ; but an act prohibiting the business 
operates at once to revoke the license; 5 
Gray 597. 

When the power iB exercised by muni¬ 
cipal corporations, a license is the require¬ 
ment, by the municipality, of the payment 
of a certain sum by a person for the privi¬ 
lege of pursuing his profession or calling, 
whether harmful or innocent, for the gene¬ 
ral purpose of producing a reliable source 
of revenue; Tied. Lim. Pol. Pow. 271. 

If the occupation is harmful , the sum 
paid for its prosecution may oe said to be 
a license fee ; but if innocent, it is a license 
tax ; 25 Minn. 248; 11 Mich. 49. See 82 N. 
Y. 261; 26 N. J. L. 296 ; 60 Pa. 445 ; 50 Ga. 
475; 1 Ohio St. 268. Mere taxation of an 
unlawful business does not legalize it; 8 
L. R. A. Tenn. 280. Where the occupation 
is not dangerous to the public, either direct¬ 
ly or incidentally, it cannot be subjected to 


any police regulation which does not fall 
within the power of taxation ; Tied. Lim. 
Pol. Pow. 278. In the regulation of occu¬ 
pations harmful to the public, it is constitu¬ 
tional to require those who apply for & 
license to pay a reasonable sum to defray 
the expense of issuing the license-and main¬ 
taining the proper supervision. What is a 
reasonable sum must oe determined by the 
facts of each case; but where it is a plain 
case of police regulation, the courts are not 
compelled to be too exact in determining 
the expense of regulation and supervision, 
so long as the sum demanded is not alto¬ 
gether unreasonable ; Tied. Lira. Pol. Pbw. 
274 ; 9 Pick. 415; 39 Conn. 140; 60 Ffc. 445 ; 
11 Mich. 847 ; 81 Is. 102. 

A police regulation is not necessarily In¬ 
valid because in its incidental operations 
the receipts of the municipality are aug¬ 
mented ; 60 Pa. 445 ; an- ordinance which 
does not fix a definite fee for the pursuit 
of any occupation, and permit all persons 
to engage therein, upon payment of such 
fee, is invalid ; 3 L. R. A. 261. 

The fact that the income derived from a 
License is not directly applied to payment 
of the municipal expenses of regulation and 
supervision or the business, does not affect 
the validity of the license, if the amount is 
not disproportionate to the cost of issuing 
the license and regulating the business ; 42 
Neb. 223. 

Revenue derived from licensing a harm¬ 
ful occupation with a view to its partial 
suppression, in excess of that required to 
maintain proper supervision of it, is not a 
tar, since its primary object is to restrict 
an oocup&tion and not to raise revenue ; 82 
Mioh. 406 ; 18 Wis. 566. 

The courts are said by Tied man, Lim. 
Polio© Power,to be not harmonious as to the 
grounds justifying a license for all kinds 
of employment; yet the right to impose a 
license is generally recognized; 9 Pick. 
413; 57 N. Y. 591; 42 N. J. L. S64 ; 60 Pa. 
443 ; 7 Md. 1; 50 Ga. 530 ; 27 Ala. 55; 15 
Ohio 625 ; 11 Mioh. 43 ; 29 la. 128 ; 101 Ill. 
473. The same author cites the follow¬ 
ing cases: lioensing of hucksters has been 
held unreasonable ; 6 Cow. 462 ; 42 N. J. L. 
364 ; 29 Wis. 807 ; 25 Minn. 248; and a 
license tax upon lawyers and physicians 
is held to be reasonable; 20 S, W. Rep. 1 
(Tex.) 580; 12 Mo. 268 ; 6 Ohio 21; 36 Ga. 
460 ; 17 Fla. 169 ; on bakers; 8 Ala. 187; on 

S laces of public amusement; 2 La. Ann. 
30; 7 Md. 1 ; on hacks and draymen; 57 
N. Y. 591 ; 58 Pa. 119; 70 Mo. 502; 15 Ohio 
625; 122 Mass. 60 ; 27 Minn. 164; on ped¬ 
dlers ; 57 Ind. 74; 57 Cal. 92; 51 Miss. 
13 ; on the sale of milk; 82 N. Y. 324 ; 100 
Ill. 57 ; on auctioneers ; 68 Ill. 372 ; 88 la. 
96 ; on selling liquor; 22 Minn. 312 ; 21 Vt. 
456; 19 Fla. 563 ; 39 Ind. 429 ; 11 Neb. 547 ; 
10 la. 441; 25 Md. 541; 20 Ohio St. 808; 78 
Mo. 302 ; 92 Ill. 660 ; 32 Mich. 406; on bi¬ 
cycles ; 19 C. C. A. R. 491 ; on street rail¬ 
way cars; 60 Pa. 445; aud on book can¬ 
vassers ; 31 Cent. L. J. 8. 

A city ordinance imposing a pole and 
wire tax upon a telegraph company doing 
interstate business, in excess of the reason¬ 
able expense to the oity in the supervision 
and regulation thereof, is void; 82 Fed. 
Rep. 797, following 40 Fed. Rep. 015, be¬ 
tween the same parties; see 48 Pa. 117; 
167 Pa. 406 ; but an ordinance compelling 
a telegraph company to pay five dollars 
per annum “ for the privilege of using the 
streets, alleys and public plAoes,” was up¬ 
held in 148 U. S. 92. See 156 U. S. 210; 71 
Wis. 560. See Precedent, for comments 
on these federal cases. 

A license tax upon an agent of a railroad 
company doing interstate business la un¬ 
lawful ; 136 U. S. 104, dise. Fuller, C. J.. 
Gray and Brewer, JJ.; 130 U. S. 114 ; ana 
so is one upon drummers soliciting onlen 
for firms in another state ; 120 U. S. 489; 
128 U. S. 129; 9 L. R. A. Ky. 556; 129 U. R 
141; and upon a telegraph company do¬ 
ing interstate business; 127 U. S. 640. - A 
license can be imposed upon peddlers if 
there Is no discrimination as to residents 
or products of the state and other states ; 
156 U. 8. 290, where the subject of li¬ 
censes is fully discussed (by Gray, J.). An 
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office licence tax upon a foreign corpora¬ 
tion to not a tax upon the business or prop¬ 
erty of the corporation and is constitu¬ 
tional ; 114 Pa. 856 ^and licensing transient, 
pop resident merchant* is not a discrimi¬ 
nation against them merely because there 
may be no resident merchants who are corn- 
led to pay the Qoenae ; 29 L. R. A. Ia. 


As to licenses for the sale of liquor, 
Liquor Laws , lice usee to marry, 
Mmann i - licenses en Imported goods, 
are Commerce r in patent law, see Patents. 
See also- Peddlrr ; Hawser ; Police 
Power ; Delegation r Local Option. 

See Special License. 

LICENSE HI. See License Tax. 

LICENSE TO BE AT LARGE. See 

Ticxet of Leave. 

LICENSE TAX. A “license tax'’ is 
one imposed on the privilege of exercising 
certain callings, professions, or vocations, 
that when collected go into the State 
treasury, and when applied to municipal 
taxation, is termed license fees. 97 Ky. 401, 
30 S. W. 974. 

A “license tax” within the meaning of the 
constitution is not a burden on property, 
but on that which results from its enjoy¬ 
ment, or the conduct of the business or 
calling. 97 Ky. 395, 30 S. W. 974. 

UCENTIA. License ; liberty ; permis¬ 
sion. See License. 

UCENTIA CONCORDANDI (Lat. 
leave to agree). One of the formal steps 
in the levying a fine. When an action is 
brought for the purpose of levying a fine, 
the defendant, knowing himself to be in 
the wrong, is supposed to make overtures 
of accommodation to the plaintiff, who ac¬ 
cepts them, but, having given pledges to 
proseente his suit, applies to the court, 
upon the return of the writ of covenant, 
for leave to make the matter np': this, 
which is readily granted, is called tne licen- 
tia eoncordanai. 5 Co. 39; Cruise,. Dig. 
tit 85, c. 2, 22. 

UCENTIA LOQUENDI. Impar¬ 
lance. 

UCENTIA SURGENDL Ilk Old 
English Law. Liberty of rising. A lib¬ 
erty or space of time given by the eaurt to 
a tenant, who to essoined, de mala kali, in 
a real action, to arise out of his bed. Also, 
the writ thereupon. If the demandant can 
show that the tenant was seen abroad be¬ 
fore leave of court, and before being viewed 
bv the knights appointed by the court for 
that purpose, such tenant shall be taken to 
be deceitfully essoined r and to have made 
default. Bract, lib. 5; Fleta r lib. 9 r c. 10. 

UCENTIA. TRANSFRET ANDI. 

A writ or warrant directed to the keeper of 
the port of Dover, or other seaport,, com¬ 
manding him to let the person wno has this 
license of the king pass ever sea. Reg. 
Orig. 92. 


UCENTIOUBNESS. The doing what 
one pleases, without regard to the rights of 
others. 

It differs from liberty in this, that the latter Is 
restrained by natural or positive law, and consists 
in dates whatever we please not inconsistent with 
the right* ad others, whereas tha former does not 
respect them rights. Wolff, InsL 184. 

Lewdnees. 28 Fla. 808. See Lewdne&B 
Lasciviousness. 

LICET (Lat). It to lawful; not for¬ 
bidden by law. 

Id omne liritum eat, quod non eat legtbus 
prohibitum, quamobrem, quod, lege per- 
mitterde, JU,pcenam non meretur. Ltcere 
dtcimus quoalegtbus,mortbus,institutisque 
conceditur . Cic. Philip. 18. 

Although. Calvintis, Lex. An averment 
that, ** although such a thing is done or 
not done,” to not implicative of the doing 
or not doing, but a direct averment of it. 
Plowd. 127. 

,.y c ? T SJaPIUS REQUISITE'S 
(although often requested). In Pleading. 


A formal allegation in a declaration that 
the defendant has been often requested to 
perform the acta the non-performance of 
which is complained of. 

It is usually alleged in the declaration that 
the defendant, licet aaepiua requisitua, etc., 
did not perform the oontraot the violation of 
which to the foundation of the action. This 
allegation is generally sufficient when a re¬ 
quest is not parcel of the contract. Indeed, 
in suoh oases it to unnecessary even to lay 
a general request; for the bringing of the 
suit is itself a sufficient request; 1 Saund. 
33, n. 2 ; 2 id. 118, note 8; 2H. Bla. 131 ; 1 
Johns. Cas. 99, 819; 8 M. A S. 150. See 
Demand. 

UCITACION. In Spanish Law. 

The sale made at publio auction by co- 
proprietors, or co-heirs, of their joint prop¬ 
erty whioh is not susceptible of being 
adva nta geously divided in kind See Cant. 

UDFORD LAW. See Lynch Law. 

T.rm To charge that one swore to a 
“lie” on the oath which he took as a viewer 
of a proposed alteration of a road, is not a 
charge of perjury. 8 B. Mon. (Ky.) 486. 

LIEGE (from liga, a bond, or litis, a 
man wholly at command of his lord. 
Blount). 

In Feudal Law. Bound by a feudal 
tenure; bound in allegiance to the lord 
paramount, who ownea no superior. 

The term was applied to the lord, or liegd 
lord, to whom allegiance was due, since hq 
was bound to protection and a just govern-' 
ment, and also to the feudatory, Liegeman, 
or subject bound to allegiance, for he was 
bound to tribute and due subjection. 34 & 
85 Hen. VIII. So lieges are the king’s sub¬ 
jects. Stat. 8 Hen. VI. c. 10 ; 14 Hen. VIII. 
o. 2. So in Scotland. Bell, Diet. But in 
ancient times private persons, as lords of 
manors, had their lieges . Jacob, Law Diet.; 

1 Bla. Com. 367. 

Liege, or ligius, was used in old records 
for full, pure, or perfect: e. g. ligia potest as, 
full ana free power of disposal. Paroch. 
Antiq. 280. So in Scotland. -See Liege 
Poustie. 

LIEGE POUSTIE (Legitima Potest as). 

In Scotch Law. That state of health 
which gives a person full power to dispose 
of, mortis causa or otherwise, his heritable 
property. Bell, Diet. 

A deed executed at time of such state of 
health, as opposed to a death-bed convey¬ 
ance. Id. A person is in liege poustie, or 
in legitima potestati, who is in health and 
capacity, and sui juris. 1 Bell, Com. 85; 
6 Cl. & F. 540; Erek. Prin. III. VIII. 46. 

LIEN. A hold or claim which one per¬ 
son has upon the property of another as a 
security for some aebt or charge. 

The right which one person possesses, in 
certain cases, of detaining property placed 
in hto possession belonging to another, until 
some demand which the former has be 
satisfied. 2 East 235. 

A qualified right which, in certain cases, 
may be exercised over the property of an 
other. 6 East 25, n. 

A right to hold. 2 Campb. 579. 

A right, in regard to personal property, 
to detain the property till some claim or 
charge is satisfied. Mete. Yelv. 67, n. 

The right of retaining or continuing pos¬ 
session till the price is paid. 1 Parsons, 
Mar. Law, 144. 

A lien is defined by statute in California, 
Utah, New Mexico, and the Dakotas, to be 
a charge imposed upon specific property by 
which it is made security for the perform¬ 
ance of an act. 

In its most extensive signification, the term lien 
Includes every case In which real or personal prop¬ 
erty Is charged with the payment of a debt or duty; 
every such charge being denominated a lien on the 
property. It differs from an estate In or title to 
the property, as It may be discharged at any time 
by payment of the sum for which the Hen attaches. 
It differs from a mortgage In the fact that a mort¬ 
gage is made and the property delivered, or other¬ 
wise. for the express purpose of security; while 
the lien attaches as Incidental to the main purpose 
of the bailment, or, as In case of the lien of a judg¬ 
ment, by mere act of the law, without any act of 
the party. In this general sense the word Is com¬ 


monly used by English and American law writers 
to Include those preferred or privileged claim*- 
given by statute or by admiralty law, and which 
seem to have been adopted from the civil law, as 
well as the security existing at common law, to 
which the term more exactly applies. In Its more 
limited as well as commoner sense, the word lien in¬ 
dicates a mere right to hold the property of another 
'as security until some claim is satisfied. 

The ctrtf law embraces, under the head 
of mortgage and privilege, the peculiar 
securities which, in common and maritime 
law, and eouity, are termed liens. See 
Mortgage ; Privilege ; Hypothecation. 

In Scotch law what corresponds to the 
common law lien to Included under the 
rights termed hypothec and retention, 
though certain rights of retention are also 
called liens; Ersk. Prin. 374. See Reten¬ 
tion ; Hypothecation. 

Common Law Lien. As distinguished 
from the other classes, a lien at common 
law consists in a mere right to retain 
possession until the debt or charge is paid. 

2 Story 131; 24 Me. 214; 5 Ohio 88 ; 10 Barb. 
626: 43 III. 424 ; 66 Tex. 159. 

In the case of a factor an apparent ex¬ 
ception exists, as he to allowed a lien on 
the proceeds of goods sold, as well as on the 

? :ooas themselves. But this seems to result 
rora the relation of the parties and the 
purposes of the bailment; to effectuate 
which, and at the same time give a security 
to the factor, the law considers the posses¬ 
sion, or right to possession, of the proceeds, 
the same thing as the possession of the 
goods themselves; 1 Wall 166; 9 Boew. 
660; Story, Ag. § 111. 

A particular hen to a right to retain the 
property of another on account of labor 
employed or money expended on that speci¬ 
fic property. 

A general lien is a rigtit to retain the 
property of another on account of a general 
balance due from the owner. 3 B. & P. 494. 

Of course, where a general lien exists, a 
particular lien is included. 

Particular Liens constitute the oldest 
cl As of liens, and the one most favored by 
the common law; 4 Burr. 2321 ; Dougl. 97; 
3 B. & P. 126. But courts ceased to origin¬ 
ate liens at an early period ; 9 East 426; 
while general liens have been looked upon 
with jealousy, being considered encroach¬ 
ments upon the common law and founded 
solely in the usage of and for the benefit of 
trade; 3 B. & P. 43, 26, 494. 

Liens either exist by law, arise from 
usage, or are created by express agree¬ 
ment. 

Liens which exist by the common law 
generally arise in cases of bailment. Thus, 
a particular lien exists when goods are de¬ 
livered to a handicraftsman of any sort for 
the execution of the purposes of nis trade 
upon them ; see infra; or where a person 
is, from the nature of his occupation, under 
a legal obligation to receive and be at 
trouble or expense about the personal prop¬ 
erty of another; 3 B. & P. 42 ; 3 Vt. 245 ; 
5 B. & Aid. 350. 

A lien sometimes arises where there is 
no bailment, as the maritime liens such as 
salvage, and a finder’s lien for a reward, 
as to Doth of which, see infra. But this 
principle does not apply, generally, it is 
said, to the preservation of things found 
upon land, where no reward is offered; 3 
H. Bl. 254; 2 W. Bl. 1107; 7 Barh. 113; 4 
Watts 63; 10 Johns. 102 j Story, Bailm. 
g 631, note a. 

Liens which arise by usage are usually 
general liens, and the usage is said to be 
either the general usage of trade, or the 
particular usage of the parties; 8 B. & P. 
119; 4 Burr. 2222; 1 Atk. 238; Ambl. 252. 

The usage must be so general that the 
party delivering the goods may be pre¬ 
sumed to have known it, and to have made 
the right of lien a part of the contract; 4 
C. & P. 152; 8 B. & P. 50. And it is said 
that the lien must be for a general balance 
arising from similar transactions between 
the parties, and the debt must have ac¬ 
crued in the business of the party claiming 
the lien; 1 W. Bla. 651; ana it seems that 
more decisive proof of general usage to re¬ 
quired in those occupations in which the 
workmen are required to receive their em- 
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ployment whfln offered them, such as car¬ 
riers; 0 Term 14; 6 East 519. But where 
a general lien has been once established, 
the courts will not allow it to be disturbed ; 
1 Esp. 109. 

A general lien from particular usage be¬ 
tween the parties is presumed from proof 
of their haring before dealt upon that 
basis; 6 Term 19. If a debtor, who has al¬ 
ready pledged property to secure a loan, 
borrow a further sum, the lien is for the 
whole debt; 2 Vern. 091. 

Liens, general or particular, may be cre¬ 
ated by express agreement of parties ; Cro. 
Car. 271; 6 Term 14 ; as when property is 
delivered under such agreement for repair 
or the execution of any purpose upon it or 
in case of pawns; 2 Kent 037. And an 
agreement among tradesmen to require 
such lien, if known to the bailor, will bind 
him as by a lien of this kind. A tradesman 
obliged to accept employment from all 
comers cannot by mere notice create such 
lien by implication; express assent must be 
proved ; 3 B. & P. 42; 5 B. A Aid. 350. 

Liens Existing by the Common Law, 
in the Absence of any Special Agree* 
ment. Every bailee for hire who lias, by 
his labor or skill, conferred value on spe¬ 
cific chattels bailed to him for that pur¬ 
pose lias a particular lien upon them ; 2 W. 
&S. 392; 8 Selw. N. P. 1163; 6 Term 14; 
86 Pa. 486 ; 95 td. 845; 26 Miss. 182; 4 
Wend. 292 ; 60 Wis. 26; 44 N. J. L. 105; 
so also have icharfingers; 7 B. & C. 212 ; 48 
N. Y. 554; 2 Gall. 483; ioa rehovsemen; 18 
Ill. 286; 18 Ark. 437; 1 Minn. 408 ; 31 Miss. 
261 ; 84 E. L. & Eq. 116 ; see 26 Abb. N. C. 
134; who are entitled to a lien on goods 
remaining in the warehouse for a general 
balance of storage due on all goods stored 
under a single contract; 53 Fed. Rep. 401; 
dyers and tailors; Cro. Car. 271 ; 6 East 
433 ; 4 Burr. 2214 ; but a tailor making 


cloth into clothing as a sub-contractor, un¬ 
der a contract with one who received the 
cloth from the owner, has no lien on the 
clothing for his services; 174 Pa, 119; the 
finder of lost property for which a reward 
is offered : 3 Mete. 352; 8 Gill 213 ; 7 Barb. 
118; 52 Pa. 484; a vendor of goods, for the 
price, so long as he retains possession ; 1 H. 
Bla. 363 ; 8H.L Gas, 838 ; 6 McLean 472; 
S3 Wis. 388 ; 36 W. Va, 391; 131 U. S. 287; 
Benj. Sales, 5 796; pawnees, from the very 
nature of their contract; 15 Mass. 408; 2 
Vt. 809 ; 9 Wend. 845; 3 Mo. 219; 39 Me. 
45; but only where the pawner has au¬ 
thority to make such pledge; 2 C&mpb. 
838, n. A pledge, even where the pawnee 
is innocent, does not bind the owner, unless 
the pawner has authority to .make the 
pledge; 1 Mas. 440 ; 4 Johns. 103 ; 1 M. & 
S. 140 ; 20 How. 848 ; 98 Mass. 303 ; 57 Ga. 
274; see, as to stock, 4 Allen 272; 100 
Mara. 882 ; 48 Cal. 99. The pawnee does 
not have a general lien; 15 Mass. 490; 27 
La. Ann. 110; 37 N. Y. 540: and he does 
not lose his particular lien by a re-delivery 
for a special and limited purpose: 47 Ill. 
198; 18 C. B. N. 8. 815 ;• 12 Gray 465. 
Other liens recognized with respect to the 
particular property which is tne subject 
matter of the dealings between the parties 
are as follows: 

Common carriers , for transportation of 
goods; 6 East 519; Wr. Ohio 216 ; 25 Wis. 
241; 1 Minn. 801; 51 AIa. 512; lOWall. 
15 ; 104 Mass. 156 ; 42 Me. 438 ; but not if 
the goods are taken tortiously from the 
owner’s possession, where the carrier is in¬ 
nocent ; 1 Dougl. Mich. 1 ; 5 Cush. 187; 6 
Whart. 418; 1 B. A Ad. 450; nor if the 
carrier transport them for a mere hire ; 107 
Mass. 126. Part of the goods may be de¬ 
tained for the whole freight of goods be¬ 
longing to the same person > 6 East 622. 
A earner has a lien on baggage for the fare 
of the passenger, which includes the trans- 

g irt&tion of both; Sto. Bailm. § 604; 

utoh. Car. § 719; 2 C&mpb. 681; 80 Fed. 
Bap. 94. In the last case it was held by 
De&dy, J., that this lien extended so far as 
to warrant the detention of the baggage to 
enforce the payment of an additional fare 
for the last part of the journey, covered by 
the ticket, charged by the oonduotor after 
the passenger bad stopped over without 


permission ; but this decision is challenged 
by Professor Ewell, in a note which col¬ 
lects and reviews oases considered as bear¬ 
ing upon the question; 26 Am. L. Reg. N. 
s. 293. If property is damaged while in 
charge of a common carrier to a greater 
amount than the bill for freight, his lien is 
extinguished ; 88 S. C. 78. The lien of a 
carrier and warehouseman for keeping 
property is superior to that of a pledgee 
who has secured the property to be trans¬ 
ported and stored ; 5a Minn. 827. Where 
a company refuses to deliver freight to 
the proper owner or consignee, on the 
ground that it has a lien thereon for freight 
charges and storage, and the owner resorts 
to a suit to recover possession of the prop¬ 
erty, it cannot claim judgment on the 
ground that it has a lien for storage, where 
it has been decided that it had no lien for 
freight oharges ; 15 Blatchf. 525. 

The carriers’ common law lien did not 


inolude any right of sale; 6 East 21; 20 
Wend. 267 ; but the right to the lien is re¬ 
cognized and a power of sale given by stat¬ 
ute in most states. In some states this 
right of sale is given to other bailees, as 
innkeepers, factors, etc. For the statutes 
on this subject see 1 Stims. Am. Stat. L. 
§§ 4853-6. 

Innkeepers may detain a horse for his 
keep; 6 Term 141; 9 Pick. 280. 316, 832; 
though, perhaps, not if the person leaving 
him be not a guest; 68 Me. 489; 11 Barb. 
41; but not sell him ; Bacon, Abr. Inns (D); 
8 Mod. 178 ; 8 Gray 382; Schoul. Bail. 294 ; 
except by custom of London and Exeter ; 
F. Moo. 876; but see supra; and cannot 
retake the horse or any other goods on 
which he has a lien, after giving them up; 
8 Mod. 178; Mete. Yelv. 07; L. R. 3 Q. B. 
Div. 484. They may detain the goods of a 
traveller, but not of a boarder; 43 V t. 30; 
27 Misc. 202; L. R, 7 Q. B. 711 ; 86 la. 651; 
8 Rich. S. C. 423 ; 52 Minn. 516. See, gen¬ 
erally, 1 Smith, L. Cas., 9th Am. ed. 253, 
259. The innkeeper's common law lien is 
now generally regulated by statutes, many 
of which also confer on boarding-house 
keepers all the privileges of innkeepers; 
43 N. H. 832 ; 42 Barb. 628; 27 Wis. 406; 
110 Mass. 158. See 52 N. J. L. 277. For 
reference to these statutes see 1 Stims. 
Am. Stat. L. § 4393. An innkeeper’s lien 
is a particular lien; 9 East 433 ; Cro. Car. 
271 ; 2 E. D. 8m. 195 ; it attaches to goods 
in the possession of his guest, though they 
belong to a stranger, provided the inn¬ 
keeper has no notice of such fact; 52 Minn. 
516 ; 13 Or. 482 ; but if he owes the guest 
for labor more than she does for board, he 
has no lien ; 3 Colo. App. 519. Where a 
husband and wife were guests at a hotel, 
although credit was given to the husband 
who made payments on account, yet the 
wife's luggage which was her separate 
property, was subject to a lien for the bal¬ 
ance of the hotel bill; 25 Q. B. Div. 491. 
See a full note on the innkeeper’s Lien, 21 
L. R. A. 229. In holding that an innkeeper 
has a lien on goods which a traveller brings 
to the inn as luggage, the English court of 
appeal said that it would not disturb a 
well-known and very Large business carried 
on in England for centuries, by holding 
otherwise; [18951 2 Q. B. 501. 

Agistors of cattle and livery-stable keepers 
have no lien ; Cro. Car. 271; 7 Gray 188; 
35 Me. 158 ; 28 Cal. 864 ; 86 Vt. 220 ; 78 N. 
C. 96; 6 East 509; except by statute; 8 
Colo. App. 335 ; 68 Hun 627 ; 84 Neb. 482; 
19 Or. 217; 62Vt.436. 

An agistor's lien cannot be based upon a 
breach of the contract of agistment; 58 
Mo. App. 1; and when the owner of stock 
allows ft to remain in the hands of the 


agistor longer than the contract time, the 
latter may olaim a lien for their keeping 
during such term ; id. One who boards a 
horse under contract with a person not the 
owner thereof has no right to a lien unless 
it is shown that Buch person had authority 
to act for the owner ; 68 N. W. Rep. (Mioh.) 
525. Persons who have been held entitled 
to a lien for keeping animals are ; ranch¬ 
men ; 7 Mont. 885 ; stable keeper; 155 Maas. 
481 ; 28 Mo. App. 098; but not a groom 
merely employed to take charge of the 


horse ; 87 N. W. Rep. (Minn.) 203. Such 
lien accrues only to one in possession ;* 57 
Conn. 547 ; B. c. 0 L. R. A. 82; 46 Ohio 8t. 
560; 12 Wash. 46; 48 Minn. 148; 89Ia.850; 
26 Ill. App. 315; contra , see 28 Mo. App. 
617. One wrongfully converting an animal 
to his own use has no lien ; 44 Kan. 543; 
nor one receiving from a bailee with notice ; 
41 Mo. App. 416. A liveryman’s lien, under 
the Pennsylvania act, 1807, for boarding a 
horse does not extend to a carriage and 
harness kept with it; 14 Lane. L. Rev, Pa. 
255. This lien depends solely upon statutes; 
64 Minn. 472. 

Factors, brokers , and commission agents, 
on goods and papers ; 8 Term 119 ; 1 Johns. 
Cas. 437, n. ; 8 Wheat. 208 ; 28 Vt. 118; 34 
Me. 582; 150 Pa. 481 ; 88W.Va. 158; on part 
of the goods for the whole claim; 6 East 
622 ; or on the proceeds of sale of the goods; 
6 B. & Aid. 27; 72 Ill. 226 ; 15 Mass. 389; 
but only for such goods as come to them 
as factors; 11 E. L. & Eq. 528; but not 
such as are delivered directly by the owner 
to the purchaser and do not come into 
possession of the factor; 149 Ill. 9 ; a. c. 25 
Li. R. A. 746. If a factor disobey instruc¬ 
tions he loses his lien upon money deposited 
with him as security ; 40 Ill. 313; 114 id. 196. 

Bankers, on all securities left with them 
by their employers; 5 Term 488; 1 How. 
234 ; 8 Ill. 283 ; see 180 U. S. 854. But see 
also 11 Pa. 291. But not on securities col¬ 
lateral to a specific loan ; L. R.4 App. Cas. 
413; 47 Barb. 395; 137 Mass. 262; or for 
debts not due ; 98 Ill. 558 : 74 N. Y. 467; or 
on the account of a firm for the debt of a 
partner; 85 N. Y. 320 ; 11 Beav. 546 

The lien of mechanics and material men 
upon a building or improvement in the 
construction of which labor or material is 
used, exists only by virtue of the statutes 
creating it; 22 Neb. 126. See Mechanics' 
Lien, infra. 

As to the lien of attorneys and other 
court officers for fees, see Attorneys’ Lien, 
infra. 

As to liens on the assets of insolvent per¬ 
sons or corporations for wages of Labor or 
service, which are purely statutory, haring 
no relation to the oommon law idea of lien< 
see Laborer. 

Requisites. There must have been a 
delivery of the property into the possession 
of the party claiming the lien, or Lis agent; 
8 Term 119; 6 East 25, n, 

| Where a person, in pursuance of the au¬ 
thority ana directions of the owner of 
property, delivere it to a tradesman for the 
execution of the purposes of his trade upon 
it, the tradesman will not have a general 
lien against the owner for a balance due 
from the person delivering it, if he knew 
that the one delivering was not the real 
owner; 1 East 835 ; 2 Campb, 218. Thus, a 
canier, who, by the usage of trade, is to 
be paid by the consignor, has no lien for 
a general balance against the consignee; 
5 B. Sl P. 64. Nor can a claim against 
the consignee destroy the consignor's 
right of stoppage tn transitu; 8 B. A P. 
42. But a particular lien may undoubt¬ 
edly be derived through the acts of agent# 
acting within the scope of their employ¬ 
ment; 9 East 238 ; 8 B. A P. 119. And 
the same would be true of a general lien 
against the owner for a balance due from 
him. 

No lien exists where the party claiming 
it acquires possession by wrong; 2 Term 
485; or by misrepresentation; 1 Campb. 12; 
or by his unauthorized and voluntari' act; 
8 Terra 810, 610; 2 H. Bla. 254 ; 8 W. Bla. 
1117 (but see 4 Burr. 2318). 

Or where the act of the servant or agent 
delivering the property is totally unauthor¬ 
ized, and the pledge of it is tortious against 
the owner, whether delivered 4s a pledge 
or for the execution of the purposes of a 
trade thereupon; 0 Yes. Ill; 6 East 17. 

A delivery by a debtor for the purpose 
of preferring a creditor will not be allowed 
to operate as m delivery sufficient for a 
Hen to attach: 4 Burr. 2389 ; 8 Vea 85; 2 
Campb. 579; 11 East 806. 

A mere creditor happening to have in 
his possession specific article* belonging to 
I his debtor, has no Uen upon them; 10 Mass. 
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490; nor is a lien created by advancing 
monev to enable a purchaser of land to 
complete his purchase; 3 Johns. Ch. 56 ; 6 
G. K J. 4: uor by an advancement of 
money to an administrator to pay debts of 
the intestate; 4 Ohio 435; the owner of 
land has no lien on property cast upon it 
by drift; 10 Pa. 333. A lien cannot be 
created upon a mere right of action for a 
personal tort; 53 Minn. 343. No lien upon 
a particular fund is acquired by a creditor 
by reason of a promise to pay a debt out of 
it ; 18 Wend. 313; nor upon land by the 
promise to pay out of the proceeds of ita 
sole ; 46 111. Apn. 541. Nor can parties con¬ 
tract to extend the area of property to be 
covered bv a lien ; 149 U. S. 574. A mere 
loan or advancement of money to pay the 
debt of another creates no lien ; 72 la. 550; 
47 Ark. Ill ; 124 Ind. 545. See 9 L. R. A. 
173, note ; Subuooation. At common law 
a corporation has no lien upon the stock 
of one of its neinbers for an indebtedness 
due to it bv him ; 50 Pac. Rep. (Wash.) 575; 
15 Ore. 4l3; but see 99 Pa. 513 ; 75 Va. 327 ; 
77 id. 445, in which cases such lien seems 
to have been enforced under general stat¬ 
utes. By-laws creating such Hen are com¬ 
mon and are valid : 28 N. J. Eq. 325; 01 
Mo. 319: 53 Miss. 421 ; 48 la. 339; 9 R. I. 
303 ; 2 Savvy. 103; 3 Cliff. 429 ; not, how¬ 
ever. against innocent purchasers ; 18 Wall. 
539; 59 N. Y. 96 ; 102 Pa. 488 ; 03 Cal. 359; 
8 Mo. App. 249 ; 33 La. Ann. 1280. A 
statutory lien of a corporation on its stock 
for debts due by a stockholder is good 
against all the world. A sale of the stock 
to an innocent third party does not dis¬ 
charge it; 73 N. W. (Minn.) 635. Such is 
declared to be “the weight of authority” 
by a work which is itself an authority; 1 
Thomp. Corp. § 1032. 

Waiver. Possession is a necessa^ ele¬ 
ment of common-law liens; and if the 
creditor once knowingly parts with it after 
the lien attaches, the lien in gone ; 5 Ohio 
88; 0 East 25, n.; 42 Me. 50; 2 Edw, Ch. 
181:5 Binn. 398 : 4 Denio 498 ; 42 Me. 50; 
11 Cush. 231 ; 2 Swan 501 ; 23 Vt. 217 ; 48 
Fed. Rep. 480; Benj. Sales § 799; Trick. 
Liens 11, 10, 010; the abandonment of his 
privilege by a vendor need not be in abso¬ 
lute terms, but it is enough if it can be 
inferred from the acts of the parties; 40 
La. Ann. 015. Parting with possession, if 
consistent with the contract, the course of 
business, and the intention of the parties, 
will not discharge a lien created by a con¬ 
tract ; 32 Me. 211. There may be a special 
agreement extending the lien, though not 
to affect third persons ; 80 Wend. 467. De¬ 
livery may be constructive; Arabl. 252; 
and so may possession; 5 Ga. 153. A lien 
cannot be transferred; 8 Pick. 73; but 
property subject to it may be delivered to 
a third perron, as to the creditor’s servant, 
with notice, ro as to preserve the lien of 
the original creditor: 2 East 629. But it 
must not be delivered to the owner or his 
agent; 2 East 529; 4 Johns. 103. But if 
the property be of a perishable nature, pos¬ 
session may be given to the owner under 
proper agreements ; 8 Term 199. Generally 
a delivery of part of goods sold is not equi¬ 
valent to a delivery of the whole, so as to 
destroy the vendor’s lien, but the lien will 
remain on the part retained for the price 
of the whole, if the intention to separate 
the goods delivered from the rest is mani¬ 
fest ; Benj. Sales § 805. A grantor’s lien 
on the premises conveyed for the purchase 
price is a personal privilege not assignable 
with the debt, nor can the creditor of the 
grantor be subrogated to the same; 89 Fed. 
Rep. 89 ; 78 Ga. 178 ; 128 HI. 178. See 84 
Ala. 281, 

Neglect to insist upon a lien, in giving 
reasons for a refusal to deliver property on 
demand, has been held a waiver; lCampb. 
410. n.; 7 Ind. 21; 18 Ark. 487. 

Where there is a special agreement 
made, or act done, inconsistent with the 
existence of the lien, such as an agreement 
to give credit, or where a distinct security 
is taken, or the possession of the property 
is acquired for another distinct purpose, 
and for that only, or where the property is 


attached by the creditor, no lien arises; 2 
Marsh. 839 ; 5 M. & 3. 100; 8 N. H. 441: 17 
Pick. 140; 4 Vt. 549 ; 10 Conn. 108. But 
suoh agreement must be clearly inconsist¬ 
ent with the lieu ; 1 Dutoh. 443; 82 Me. 
319. See 100 U. 8. 702. 

The only remedy or use of the lien at 
common law is to allow the creditor to re¬ 
tain possession of the goods; 88 Me. 488 ; 1 
Mas. 319. And he may do this against as¬ 
signees of the debtor : 1 Burr. 480. 

A waiver of exemption by a debtor as to 
any lien will enure to the benefit of all 
prior liens, on the principle that a debtor 
cannot alter the precedence settled by law ; 
124 Pa. 847. 

Attorney’s Lien. This, under English 
law, was a lien for costs taxed in the cause. 
In the early cases the attorney or solicitor 
was put upon the same footing as other 
court officers, such as clerks who had a lien 
on papers ; 2 Ves. 25 ; Boamee, Costs 811. 
The doctrine of attorney’s lien as originally 
held was that it was confined to costs, and 
the plaintiff might settle the case in the ab¬ 
sence of notice from the attorney ; 4 Term 
124 ; 13 Ves., Suran. ed. 59, n.; there was 
also a lien on papers ; 6 Madd. 06 ; but none 
on the fund ; 4 id. 391. There were two 
classes of liens recognized, active and pas¬ 
sive, the former being on the fund for costs, 
and the latter a right to retain papers; 4 
Myl. & Cr. 354. The attorney was not dom - 
tnus litis ; 12 M. & W. 440 ; and his lien 
would not prevail over a garnishment; 1 
H. & M. 171. In the United States many 
cases sustain the lien upon the fruits of the 
judgment for fees ; 66 Ala. 29 ; 42 Ark. 402 ; 
0 Fla. 214 ; 51 Conn. 105; 14 Ga. 89 ; 17 Kan. 
20 ; 39 Minn. 373 ; 1 Heisk. 503 ; 10 W. V a . 
378 ; 10 Wis. 112. Some cases sugtain the 
lien for a fee agreed upon as being within 
the principle of the common law lien for 
costs; 51 N. Y. 140; 70 id. 98 ; but the lien 
is waived by consent to a payment to the 
client; 112 id. 157. Others recognize a re¬ 
taining lien on papers ; 128 Ill. 681; 10 Wall. 
483; and as between solicitor and client for 
reasonable compensation on money col¬ 
lected ; 105 U. S. 527 ; 71 la. 32 ; but none, 
in either of these cases, upon a judgment, 
or unliquidated damages ; 5 Bush 001 ; or 
in an action of tort; 66 Me. 237. 

In some states the cases sustain a statutory 
lien for fees ; 10 Col. 228 ; paramount to Bet 
off ; 86 Ind. 172 ; 10 Neb. 574 ; 15 Johns. 406 ; 
1 Rich. 207 ; 40 Mich. 218 ; the lien binds 
money or papers in possession of the attor¬ 
ney for aU professional services, but for 
them only ; 56 id. 135. 

In others, statutory liens are held to ap- 

S ly only to taxable fees ; 69 Me. 381 ; 11 
lass. 288; and only after final judgment 
and execution issued ; 103 id. 83. So in 
New York prior to the code, the common 
law Lien was confined to taxed costs ; 1 
Paine A Duer, Prac. 190 ; and did not affect 
damages recovered until they came into 
his hands ; 12 Wend. 261. 

Some cases sustain a lien on papers for a 
general balance ; 11 N. H. 163 ; and on the 
recovery in the cause, but not those due in 
other causes ; 4 id. 347 ; 48 Fed. Rep. 145 ; 
others, for costs, but subordinate to Bet-off ; 
14 Vt. 247 ; and ineffective as against an 
assignment; id. 485. 

Liens may be defeated by settlement: 89 
Ga. 5; 21 la. 528 ; if there is no collusion ; 
41 Ill. 136. 

The lien is denied absolutely in some 
states; 1 Bland 98 ; 43 Md. 46, 212 ; 44 Miss. 
530; 18 Mo. 18 ; 35 Ohio St. 581 ; 8 Watts 
357 : though some coses, denying the lien, 
hold that fees may be deducted from money 
in hand ; 19 Pa. 95 ; 80 Tex. 100 ; see 12 Op. 
Attv. Gen. 216 ; but in another case it was 
said that in the absence of an express agree¬ 
ment, an attorney’s lien is not acquired 
upon a judgment rendered in a suit pros¬ 
ecuted by him, nor upon the money re¬ 
covered by means of his legal services; 168 
HI. 884. 

An attorney has a lien on land for sums 
expended for his client's benefit in obtain¬ 
ing full title; 48 La. Ann. 54; but not for 
fees in maintaining title; 40 id. 135 ; also 
on a judgment in favor of defendant for 
costs; 10 iliac. Rep. 515; and the attorney 


of a stockholder in a Buit to set aside a 
fraudulent conveyance by the officers of the 
corporation, has a lien for his fees on the 
property recovered ; 93 Tenn. 691; also on 
money collected for his client until paid the 
general balance due him for his services; 
00 Vt. 610. An attorney for plaintiff in an 
action by an administrator to recover dam¬ 
ages for the death of his intestate has a lien 
on the amount recovered ; 78 Hun 575 ; but 
one retained by a legatee to procure the es¬ 
tablishment or a will has none, for his ser¬ 
vices, on the legacy to his client; 29 Fla. 
470. In proceedings to compel an attorney 
to deliver up property where his claim is 
indefinite, a reference is properly ordered 
to ascertain the amount, giving plaintiff the 
option of making a deposit sufficient to se¬ 
cure whatever amount may be established 
on the reference, and he is not deprived of 
his lien simply because his claim is indefi¬ 
nite ; 66 Hun 620; 137 N. Y. 605. An equi¬ 
table lien is acquired by an attorney where, 
by an agreement with the owner of property 
condemned for a city street, he procures 
an increase in. the amount of damages 
awarded ; 06 Hun 026. He has a lien upon 
the cause of action for agreed compen¬ 
sation, which attaches to the judgment 
and the proceeds thereof, superior to the 
rights of a receiver appointed in supple¬ 
mentary proceedings; 11 App. Div. N. Y. 
286. 

It has been held that an attorney has no 
lien, at common law, on his client’s cause 
of action ; 72 Fed. Rep. 505 ; or, independ¬ 
ently of a statute, for services ; 05 N. W, 
Rep. (Ia.) 413 ; or in a proceeding by a guar¬ 
dian for the removal of funds of his ward 
to a foreign state, for fees incurred in the 
proceeding ; 80 S. W. Rep. (Tenn.) 188. The 
lien cannot be asserted against money ap¬ 
propriated by a legislative act, while it is 
in the hands of the state treasurer ; 40 Neb. 
854. The attorney employed by a pledgee 
of notes, impounded in an equity suit, to sue 
on them at law, has no lien upon the fund 
realized, as against the other parties to the 
equity suit; 07 Fed. Rep. 857. .An agree¬ 
ment on the settlement of certain cases that 
the fees of an attorney should be included 
in the fees to be paid in another case, if a 
judgment be recovered, does not create a 
lien on the judgment for fees on the cases 
settled ; 59 Fed? Rep. 750. Where an attor¬ 
ney received money for bail, to be returned 
on final disposition of the charge, it was held 
that an attorney’s Hen did not exist on the 
money, his agreement being to return it on 
receiving it back from the magistrate ; 24 
Ore. 108. 

An attorney’s Hen for services in procur¬ 
ing a judgment is limited to the attorney of 
record ana does not extend to attorneys em¬ 
ployed to assist him ; 59 Fed. Rep. 750 ; nor 
does it extend to prospective services; 48 
id. 145. 

An attorney whose services are employed 
merely in defending the title to land tas no 
lien upon the land for his services ; 56 Ark. 
824 ; nor is there a Hen on land recovered ; 
86 W. Va. 200. The attorney for defendant 
is not entitled to any Hen ro as to prevent a 
settlement by defendant, where the answer 
simply sets up a defence and not a counter¬ 
claim ; 16 App. Div. N. Y. 70. And the 
right of an attorney to a lien on his client’s 
papers is lost by the substitution of another 
attorney in his place on bis refusal to go on 
with the case without the payment of fees 
which he claims to have already earned ; 10 
App. Div. N. Y. 126. No lien oan accrue in 
favor of the attorney for plaintiff where the 
action is settled by plaintiff before defend¬ 
ant lias notice of the attorney’s claim for 
a lien ; 50 Neb. 378. But acceptance of a 
client's note for his fee is not a waiver of 
his statutory lien ; 86 Ga. i38. 

Where an attorney having a lien on a 
judgment takes an assignment thereof to 
himself, and claims the absolute ownership 
of the judgment, he relinquishes whatever 
rights he might have been entitled to by 
virtue of his lien ; 43 Pao. Rep. (Colo.) 
1043; and taking an independent security 
to secure payment of his fee waives ms 
lien, even though the security proves un¬ 
available : 7 Hoiist. 182. 
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It hits been held that, where a judgment 
requires the claim of an intervening credi¬ 
tor of the plaintiff to be first paid out of the 
amount for which the plaintiff has judg¬ 
ment, the right of the creditor is superior 
to the lien or an attorney ; 65 N. W. Rep. 
(Ia.) 413. An attorney’s lien is subordi¬ 
nate to the right of the adverse party to 
any proper set-off, or other available de¬ 
fences ; 44 Neb, 900 ; 3 S. D. 477. 

Seer, generally, Weeks, Attys. ; Beam os. 
Costs; Cross, Liens; 20 Alo. L. J. 271 ; 
31 Am. Dec. 755-9; 20 Am. L. Rev. 727, 
821 ; 21 id. 70; 10 Am. L. Rec. 200 ; 18 Abb. 
N. C. 23 ; 19 Centr. L. J. 394 ; 27 id. 194 ; 
23 Ir. L T. 851 ; 12 Fed. Rep. 518; 17 Wkly. 

L. Bui. 16; 2 Silvern. N. X. 159-211. 

Equitable Xaena are Buch as exist in 
equity, and of which courts of equity alone 
take cognizance. 

A court of equity will raise equitable liens 
for the purpose of justice, and if a lien 
could not be created otherwise, could even 
make a company execute a conveyance for 
that purpose ; 3 Hughes 320. 

A lien Is neither a jus in re nor a jus ad rem ; It Is 
not property In the thing, nor does it constitute 
a right of action for the thing. It more properly 
constitutes a charge upon the thing. In regard to 
these liens, it may be generally stated that they 
arise from constructive trusts. They are, there* 
fore, wholly independent of the possession of the 
thing to which they are attached as an Incumbrance; 
and they can be enforcod only in courts of equity ; 
Story, Eq. Jur, f 1215. 

An equitable lien on a sale of realty ia 
very different from a lien at law; for it 
operates after the possession has been 
ciianged, and is available by way of charge 
instead of detainer. Ad. Eq. 127. 

Every express executory agreement in 
writing, whereby the contracting party 
sufficiently indicates an intention to make 
bo me particular property, real or personal, 
or fund therein identified, a security for a 
debt or other obligation, or whereby the 
party promises to convey, assign, or trans¬ 
fer the property as security, creates an 
equitable lien upon the property so indi¬ 
cated which is enforceable against the prop¬ 
erty ; 30 W. Va. 790. 

Vendor’s Lien. First in importance 
among equitable liens is the vendor’s lien 
for unpaid purchase money. The prin¬ 
ciple upon which it rests is that where a 
conveyance is made prematurely before 
payment of the price, the purchase money 
is a charge on the estate in the hands of the 
vendee; 4 Kent 151 ; Story, Eq. Jur. § 1217; 
Bisph. Eq. 853 ; 15 Ves. 329 ; 1 Bro. C. C. 
420, 424, n. There has been some discussion 
as to its exact nature and whether it is to be 
classed in any sense as an implied trust, but 
the more reasonable view seems to be that 
it is not, at least in Buch sense as to carry 1 
with it the idea of any title, but that it is 
Btrictly a mere charge, the true nature of 
which perhaps cannot be better expressed 
than by the use of the term equitable lien. 
“ The principle upon which such a lien rests 
has been held to be that one who gets the 
estate of another ought not, in conscience, 
to be allowed to keep it without paying the 
consideration.” 147 U. S. 133. As to the 
nature and origin of the lien see also 1 
Bisph. Eq. 354; Story, Eq. Jur. § 1219 ; 2 
Sugd. Vend. & P. 876 ; 1 Mas. 191; 1 Pingr. 
Mort. 819; 1 Wli. A Tud. L. Cas. 866 ; 118 
Mass. 261 ; 22 Am. St. Rep. 279. 

“ No other single topic belonging to the 
equity jurisprudence lias occasioned such a 
diversity and even discord of opinion among 
the American courts as this of the grantor’s 
lien. Upon nearly every question that has 
arisen as to its operation, its waiver or dis¬ 
charge, the parties against whom it avails, 
and the parties in whose favor it exists, the 
decisions in the different states and even 
sometimes in the same state, are directly 
conflicting.” 8 Pom. Eq. Jur. § 1251. 

Unless waived the lien remains till the 
whole purchase money is paid ; 15 Ves. 329; 
1 Vern. 267. 

In order to create a vendor’s lien there 
must be a fixed amount of unpaid pur¬ 
chase money due to the vendor. A ven¬ 
dee's obligation to a vendor on a collateral 


covenant made at the time of a purchase 
will not give rise to a vendor’s lien, unless 
the vendor expressly reserves such a lien 
in his deed ; 36 Fed. Rep. 577. 

A grantor’s lien on the premises conveyed, 
for tlie purchase price, is a personal privi¬ 
lege not assignable with the debt; nor can 
the creditor of the grantor be subrogated to 
the same; 39 Fed. Rep. 89 ; 78 Ga. 178; 
128 Ill. 178 ; but see 84 Ala. 281; 4 N. Mex. 
847; 70 Tex. 132; 87 Tenn. 41. The lien 
exists against all the world except bona fide 
purchasers without notice; 1 Johns. Ch. 
308 ; 9 Ind. 490; 12 R. I. 92 ; it is good 
against the land in the hands of heirs or 
subsequent purchasers with notice ; 3 Russ. 
488; 1 Sell. A L. 135; against assignees in 
bankruptcy; 2B.R. 183; 1 Bro. Ch. 420 ; and 
whether the estate is actually conveyed or 
only contracted to be conveyed; 2 Dick. Ch. 
730 ; 12 Ad. A E. 632. But as a general rule 
the lien does not prevail against the credi¬ 
tors of the purchaser; 7 Wheat. 46; 10 
Barb. 026 ; 2Sudg. Vend. & P. [6811 n.; but 
whether it will do so it is saia “depends 
upon the relative equities and rights of the 
disputants in comparison with one another.” 
1 Wh. A Tud. L. Cas. 374 ; and see 1 Story, 
Eq. Jur. § 1228. See as to assignability, 25 
Am. L. Reg. n. s. 393, where the cases are 
collected by states. The question is in¬ 
volved in too much confusion for any suc¬ 
cessful effort to state a general rule. 

The doctrine of vendor’s lien, firmly set¬ 
tled in England, has been received with 
varying degrees of favor in the United 
States, some of them refusing to accept it. 
This would be in accord with the disfavor 
shown in this country to secret liens which 
has naturally resulted from the universal 
habit of requiring title papers and charges 
on real estate to be matters of record. In 
a general way the American cases may be 
grouped as follows : (1) Those which follow 
the English doctrine of Mackreth v . Sym- 
mons, 15 Ves. 329, sustaining the lien as 
already defined. In this class are included 
a majority of the states, though it is to be 
noted that in the classification of states 
frequently made with reference to this sub¬ 
ject, there is a failure to note an important 
distinction between those states where the 
lien is recognized before a conveyance, and 
those in which the English doctrine is car¬ 
ried to its fullest extent and a grantor's lien 
sustained. A careful examination of the 
cases would probably leave the states which 
go to this extent in a considerable minority, 
as the lien is frequently recognized in favor 
of a vendor who has only executed a con¬ 
tract of sale and put the vendee in posses¬ 
sion ; 29 Neb. 672; 3 Ired. Eq. 117 ; while 
the lien is not recognized after a deed ; id. 
182. So in a state usually included among 
those recognizing the lien ; 14 Ore. 268 ; it 
has been recently held that “ where real 
estate is granted by absolute deed, followed 
by delivery of possession to the grantee, 
no implied equitable lien for the unpaid 
purchase money remains in the grantor : ” 
45 Pac. Rep. (Ore.)* 290. (2) The implied 
vendor’s lien is abolished by statute in Ver¬ 
mont, Iowa, Virginia, West Virginia, and 
Georgia. It is recognized and process pro¬ 
vided for it in Tennessee, California, the 
Dakotas, Louisiana, and Arizona. And in 
Arkansas and Alabama the lien passes to 
an assignee of the note or bond for pur¬ 
chase money ; 1 Stims. Am. Stat. L. § 1950. 
(3) The dpetrine has been expressly dis¬ 
avowed in several states; 29 Me. 410; 13 
Kan. 245 ; 49 Pa. 9; 2 Dessaus. 509 ; 10 R. 
I. 834 ; 118 Mass. 261; 44 N. H. 102 ; 17 Conn. 
575. In Delaware the question remains 
without direct decision but with judicial 
expressions strongly adverse; 1 Harring. 
69; 3 Del. Ch. 189; 86 Fed. Rep. 860. (4) The 
federal courts recognize and enforce the 
lien “ if in harmony with the jurisprudence 
of the state in which the case is brought; ” 
147 U. S. 183. Classifications of cases m the 
state courts on this subject may be found 
in Bisph. Eq. §853, notes; 1 Pingr. Mortg. 
818, notes; Tiedm. R. P. 292, notes; 25 Am. 
L. Reg. n. s. 398. 

In a rather unusual case, it was held that 
where a vendee, as a consideration, assumes 
debts of the vendor and settles them at a 


compromise, the vendor has a lien for the 
amount of the rebate; 150 III. 212. 

Waiver. The lien may be waived by 
agreement; but postponement of the day 
of payment is not a waiver, not being in¬ 
consistent with the nature of the lien ; nor 
taking personal security; Ad. Eq. 128; 1 
Johns. Ch. 308 ; 2 Humphr. 248; 1 Mas. 
192 ; 2 Ohio 883 ; 1 Blackf. 246 : 8 Ga. 338 ; 
1 Ball A B. 514. An acknowledgment of 
the payment of the purchase-money in the 
body of the deed, or by a receipt, will not 
operate as a waiver or discharge of the 
vendor’s lien if the purchase-money has 
not in fact been paid ; 80 N. J. Eq. 569 ; 50 
Ala. 228 ; 29 Ark. 857. Taking the note or 
other personal security of the vendee pay¬ 
able at a future day is generally held merely 
a means of payment, and not a security de¬ 
stroying the lien ; 1 Sob. A L. 185 ; 2 V. & 

B. 806 ; 12 W. Va. 575 ; 50 Ala. 84 ; 26 N. J. 
Eq. 311; 44 Miss. 608 ; 25 Ark. 510; 21 Vt. 
271; 1 Johns. Ch. 808. Where notes were 
taken of which part were not due and of 
those due payment hod been made or ten¬ 
dered there was no vendor's lien ; 24 Ore. 
212. And if it be the note of a third party, 
or an independent security on real estate, 
it would generally be a waiver; Story, Eq. 
Jur. § 1226, n. ; 4 Kent 151 ; 4 Wheat. 290; 
1 Mas. 212 ; 4 Mo. App. 292 ; 67 Ill. 599 ; 10 
R. I. 334; 10 Heisk. 477; 43 Miss. 570; 46 
Texas 204 ; 80 Md. 422; 20 Ohio 546 ; 15 
Ind. 435 ; 16 N. H. 592 ; 17 Cal. 70; 2 Mich. 
243; 4 N. Y. 812; 66 Mo. 44. And, gener¬ 
ally, the question of relinquishment will 
turn upon the facts of each case ; 3 Russ. 
Ch. 488 ; 8 Sugd. Vend. c. 18 ; 8 J. J. Marsh. 
553. As to waiver see 4 West. Rep. 780; 
extinguishment, see 14 Am. St. Rep. 61 ; 
estoppel, 5 Cent. L. J. 221. 

See, generally, Herman, Mortg.; Miller, 
Eq. Mortg. ; Perry, Trusts §232 ; 2 Washb. 
R. P. 509, n. 6; Equitable Mortgage. 

Other Equitable Liens. In a case an¬ 
alogous to the vendor's lien, where money 
has been paid prematurely before convey¬ 
ance made, the purchaser and his represen¬ 
tatives have a lien ; 8 Y. & J. 264 ; 11 Price 
68; 1 P. Wins. 278. 

So where the purchase money has been 
deposited in the hands of a third person, to 
cover incumbrances ; 1 T. A R. 469 ; 1 Ves. 
478. Yet a lien will not be created for a 
third party, who was to receive an annuity 
under a covenant as a part of the consider¬ 
ation for the conveyance ; 3 Sim, 499; 1 

M. A K. 297; 2 Keen 81. 

The deposit of the title-deeds of an estate 
gives an equitable lien on the estate ; 4 Bro. 

C. C. 269; s. c. 1 Lead. Cas, Eq. 931; L. R. 

8 P. C. C. 299; Bisph. Eq. 857; without 
any express agreement either by parol or 
in writing. But not when the circum¬ 
stances of the deposit were sucli as to show 
that no such lien was intended ; 36 Beav. 
27. This equitable lien has been recognized 
In 2 Sandf. Ch. 9; 2 Hill, Ch. 106 ; 13 Wiso. 
413; 10 Sm. AM. 418; but denied in 2 Disn. 

9; 1 Rawle 825. See 8 B. Monr. 435 ; 18 

N. J. Eq. 104, This lien is not favored, and 
is confined strictly to an actual, immediate, 
and bona fide deposit of the title deeds with 
the creditor, as a security, in order to 
create the lien ; 12 Ves. 197; Story, Eq. Jur. 

§ 1020 ; 4 Kent 150. It would not be valid 
under the recording acts as against a bona 
fide purchaser from the owner of the title, 
without notice. 

One who has a lien for the same debt on 
two funds, on one only of which another 
person has a lien, may be compelled in 
equity by the latter to resort first to 
the other fund for satisfaction ; 8 Ves. 888 ; 

1 Johns. Ch. 818; 1 Stor^, Eg. § 633 ; but 
not where there are prior liens on both 
funds ; 184 Pa. 818. 

When a single lien covers several parcels 
of land, Buch of them as still belong to 
the real debtor will be primarily charged, 
to the exoneration of lands transferred to 
third parties; and if the purchasers are 
celled upon to pay, they will be charged 
successively in tue reverse order of time of 
transfers to them ; 5 Johns. Ch. 440 ; 1 Pa* 
275; but see oonfra, 2 Story, Eq. Jur. 

§ 1288 . 

One joint tenant has, in many oases, a 
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lien on the common estate for repair® put 
on by himself above liU share of th® liabil¬ 
ity ; 1 Ball A B. 199 ; Story, Eq. Jur. g 
i486; Sugd. Vend, 611. 

And equity applies this principle even to 
cases where a tenant for life makes per¬ 
manent improvements in good faith ; 1 
Sim. A S. 552. So where a party has made 
improvements under a defective title ; 6 
Madd. 2; 9 Mod. 11. 

An agreement between two legatees 
whereby one purchases the interest of the 
other and agrees that the executor shall 
hold his own interest in the estate as secur¬ 
ity for the pay meat of the consideration, 
and shall pay to the vendor any sum due 
under the will to the vendee, creates an 
equitable lien on the personal property or 
its proc eed s, to which the vendee is entitled 
under the will, but not on the real estate ; 
20 S. Rep. (Ala.) 456. 

So, too, there is a lien where property is 
oonveyed inter riixw, or is bequeathed or 
devised by last will and testament, subject 
to a charge for the payment of debts ; or to 
other charges in favor of third persons; 
Story, Eq. Jur. § 1244. A distinction must 
be kept in mind between a devise in trust 
to pay certain Bums, and a devise subject 
to charges. 

An equitable lien may be given by ex¬ 
press contract upon future property ; 50 
Pac. Rep. (Cal.) 546 ; but it is not created 
by a mere promise to pay a debt from a 
particular fund if it should ever come into 
existence ; 78 Fed. Rep. 417. 

An acknowledgment in a deed to a firm 
that a judgment in favor of the grantor 
against a member of the firm is to stand 
against a fractional portion of the property 
conveyed, creates a lien by deed88 Atl. 
Rep. (Pa.) 519. 

A covenant to convey and settle lands 
does not give the covenantee a lien ; but 
was held to do so in case of a covenant to 
settle lands in lieu of dower; 8 Bro. Ch. 
489; 1 Ves. 451; 1 Madd. Ch. Pr. 471. 

A oourt of equity cannot create a lien 
upon lands to secure a party for a breach of 
contract, whether under seal or not, when 
there is no agreement for a lien between the 
parties; 74 Mich. 57. 

A bargain and sale of personal property, 
accompanied by delivery, divests the ven¬ 
dor of any lien for payment, unless such 
lien is secured by chattel mortgage or by 
lent between the parties; 181 U. 8. 


An equitable lien upon real estate does 
not result from the sale of personal prop¬ 
erty, even though it is used in the erection 
of Buildings thereon ; 42 N. E. Rep. (Ind.) 
910. As to equitable liens on personalty, 
see 14 Cent. LI J. 42 ; on chattels, lft id. 2,24. 

Where the owner of an equity of redemp¬ 
tion in mortgaged Lands agreed to charge a 
certain lot with the payment of two mort¬ 
gages held upon other property, and agreed 
to execute proper mortgages on said land, 
or CO pay off the mortgage already given, 
the agreement created an equitable charge 
in favor of the mortgagees named in the 
instrument; 26 Can. S. C. R. 41. 

The holder of a mere equitable lien can¬ 
not compel the owner of the legal estate to 
aooopnt for the rents and profits received 
by him while occupying tne premises; 88 
He. 479. 

The holder of the legal title to land can¬ 
not, by private sale to a corporation having 
the right of eminent domain, defeat in¬ 
choate liens which would otherwise at¬ 
tach as the result of legal proceedings ; 109 1 
Ala. 448. 

Aa to equitable liens generally, see Jones, 
Liens; 38 Alb. L. J. 188 ; 4 L. R. A. 247. 

Maritime Liens. Maritime liens do not 
include or require possession. The word 
lien is used in maritime law, not in the 
strict legal sense in which we understand 
it in courts of common law, in which 
case there could be no lien where there was 
no possession, actual or constructive ; but 
to express, as if by analogy, the nature of 
claims which neither presuppose nor origi¬ 
nate in possession ; 22 E. L. & Eq. 62, See 
15 Boat. Law Rep. 555 ; 16 id. 1,264 ; Ben. 


Adm. S 271. A distinction is made in the 
United States between qualified maritime 
liens, which depend upon possession, and 
absolute maritime liens, which do not re¬ 
quire nor depend upon possession; 7 How. 
729 ; 21 Am. Law Reg. 1. The sole essen¬ 
tials of admiralty jurisdiction in a suit in 
nem for breach of contract are that the con¬ 
tract is maritime and that the property 
proceeded against is within the lawful cus¬ 
tody of the court. The existence of a mari¬ 
time lien is not jurisdictional, but is a 
matter going to the merits ; 168 U. S. 137. 
To sustain a maritime lien there must be, 
either in fact or by presumption of law, a 
credit of the ship ; 60 Fed. Rep. 766. 

The shipper of goods has a lien upon the 
ship, for the value of the goods sent, which 
can be enforced in admiralty ; 1 Blatchf. 
& H. 300; 22 How. 4ftl ; 3 Blatchf. 271, 
289; and. generally, every act of the 
master hinds the vessel, if it be done within 
the scope of his authority ; 1 W. Rob. 8ft2 ; 
18 How. 182; where the possession of the 
master is not tortious, but under a color of 
right; 6 McLean 484. This does not apply 
to contracts of material men with the 
master of a domestic ship ; 1 Conkl. Adm. 
78 ; and the act must have been within the 
scope of the master's employment; 18 How. 
182. See 1 C. Rob. 84. Tnia lien follows 
the ship even in the hands of a purchaser, 
without notice, before the creditor has had 
a reasonable opportunity to enforce his 
lien ; 1 Ware 188. If tne master borrow 
money for the ship’s necessity, the lender 
has a lien on the ship for the amount; 4 
Dali. 225 ; 8 Me. 298 ; 36 Fed. Rep. 197. A 
sale of the vessel by the master through 
necessity cuts out the lien of the shipper of 
the cargo in the vessel; 6 Wail. 18. 

The owner of a ship has a lien on the 
cargo carried for the freight earned, 
whether reserved by a bill of lading or not; 

4 B. A Aid. 630 ; 6 Pick. 248 ; 5 Sandf. 97; 

5 Ohio 88 ; 8 Wheat. 605 ; 2 W. A M. 178. 

Where freight has been earned for the 

transportation of goods before the United 
States declares them forfeited for a fraud¬ 
ulent custom house entry, and sells them, 
the freight has a lien on tne proceeds, if the 
vessel owners were innocent; 9 Fed. Rep. 
505. 

This lien is, at most, only a qualified 
maritime lien ; see 1 Pars. Mar. Law 174, n. 
The lien exists in case of a chartered ship ; 
4 Cow. 470; 1 Paine 358 ; 4 B. A Aid. 630 ; 
8 Wheat. 605 ; to the extent of the freight 
due under the bill of lading; 1 B. A Aid. 
711 ; 1 Sumo. 651. But if the charterer 
takes possession and management of the 
ship, he has the lien ; 8 Cra. 39; 6 Pick. 
248 ; 4 Cow. 470 ; 4 M. A G. 602. No lien 
for freight attaches before the ship has 
broken ground ; 1 B. A P. 634 ; 6 Binn. 
392; 8 Gray 92. But see. as to the dam¬ 
ages for removing goods from the ship be¬ 
fore she sails, 28 E. L. A Eq. 210; 2 C. A 
P. 334 ; 2 Gray 92. 

No lien exists for dead freight; 8 M. A S. 
205. The lien attaches only for freight 
earned; 8 M. A S. 205; Ware 149. The 
lien is lost by a delivery of the goods’; 38 
Fed. Rep. 628 ; 34 id. 909 ; 8 Hill 43; but 
not if tne delivery be involuntary or pro¬ 
cured by fraud ; icL So it is by stipulations 
inconsistent with its exercise ; 17 How. 53; 
10 Conn. 104 ; 6 Pick. 248 ; 4 B, A Aid. 50 ; 
as, by an agreement to receive the freight 
at a day subsequent to the entire delivery 
of the goods,—a distinction being, however, 
taken between the unloading or arrival of 
the ship, and the delivery of the goods ; 18 
Johns. 167; 14 M. A W. 794 ; 2 Sumn. 689; 
10 Mass. 510. 

A third person cannot take advantage of 
the existence of suoh lien ; 8 East 85. A 
vendor, before exercising the right of stop¬ 
page in transitu , must discharge this lien 
bygyment of freight; 15 Me. 814 ; 8 B. A 

Master's lien . In England, the master 
had no lien, at common law, on the ship 
for wages, nor disbursements ; 4 De Gex A 
J. 834 ; 1 B. A Aid. 676 ; 6 How. 112 ; 16 
U. 8. App. 229; but by the act of 1854 he 
has the same lien for his wages as a sea¬ 
man ; and this may be enforced in the 


admiralty courts of the United States ; 22 
Boat. L. Rep. 150 ; 9 Wall. 485 ; 3 Fed. Rep. 
677 ; 7 id. 247, 674. The district court 
may, but is not bound to exercise jurisdic¬ 
tion in favor of a British subject against a 
British ship ; 22 Boot. L. Rep. 150. Its en¬ 
forcement is only a question of comity; 9 
Wall. 485. 

In the United States, he has no lien for 
his wages; 2 Paine 201; 14 Pa. 84; 18 Pick. 
680 ; 86 Fed. Rep. 498. This does not apply 
to one not master in fact; Bee 196. As to 
lien for disbursements, see 2 Curt. C. C. 
427; 14 Pa. 34; 11 Pet. 176. He may be 
substituted if he discharge a lien ; 1 Pet. 
Adm. 228; Bee 116 ; 8 Mas. 266. But he 
has alien on the freight for disbursements; 
4 Maas. 91 ; 5 Wend. 815; for wages in a 
peculiar case ; Ware 149 ; and on the cargo, 
where it belongs to the ship-owners ; 14 
Me. 180. He may, therefore detain goods 
against the shipper or consignee, even after 
payment to owner, if the master give rea¬ 
sonable notice ; 11 Mass. 73; 5 Wend. 315, 
But see 5 D. A R. 552. The master may 
retain goods till a contribution bond is 
signed ; 11 Johns. 23; 11 fife. 150. 

Admiralty has jurisdiction of a libel in 
rem by a master for his wages, where that 
lien is given by a state statute ; 18 Sup. Ct. 
Rep. 114. 

The seamen's lien for wages attaches to 
the ship and freight, and the proceeds of 
both, and follows them into whoeesoever 
hands they come; 3 Sumn. 443; And lies 
against a part, or the whole, of the fund ; 
8 Sumn. 50, 286 ; but not the oargo; 5 Pet. 
675. It applies to proceeds of a vessel sold, 
under attachment in a state court; 2 Wall. 
C. C. 592, overruling 1 Newb. 215; and to a 
vessel while in the hands of a receiver of a 
state court, for wages accruing during the 
receivership ; 108 U. 8. 437. 

Seamen discharged by the breaking up 
of a voyage are entitled to no lien for ser¬ 
vices not performed, when they could have 
obtained other employment of like charac¬ 
ter and at as good or better wages ; 37 Fed. 
Rep. 696. 

This lien of a seaman is of the nature of 
the privilegium of the civil law, does not 
depend upon possession, and takes preced¬ 
ence of a bottomry bond or hypothecation ; 
2 Pars. Mar. Law 62, and cases cited ; 15 
Bost. L. Rep. 555; Ware 134 ; or over sub¬ 
sequent collision liens; 35 Fed. Rep, 665. 
Taxing the master's order does not destroy 
the lien ; Ware 185. And see 2 Hagg. Adm. 
136. For services for bringing a vessel into 
port, moving her about, drying her sails, 
etc., there is a lien; 59 Fed. Rep. 299 ; but 
not for services of a watchman in the home 
port; 65 Fed. Rep. 236 ; nor for men hired 
to watch the cargo of a vessel, by a con¬ 
tractor ; 58 Fed. Rep. 008. Generally, all 
persons serving in a way directly and 
materially useful to the navigation of 
the vessel have a lien for their services ; 
Gilp. 505 ; 8 Hagg. Adm. 376 ; Ware 83 ; 1 
Blatchf. A H. 423 ; 1 Sumn. 884. A woman 
has it if she performs seaman’s service ; 1 
Hagg. Adm. 187; 18 Bost. L. Rep. 672; 1 
Newb. 5. Men hired for service on a barge 
without sails, masts, or rudder, with no 
duties upon Land except in loading and un¬ 
loading, nave a lien on the vessel; 86 Fed. 
Rep. 007. The lien exists against ships 
owned by private persons, but not against 
government ships employed in the public 
service; 9 Wheat. 409 ; 8 Sumn. 808. See 
as to lien for seamen’s wages, 4 Can. L. T. 
153, 218. 

Under the law of England no maritime 
lien is recognized for personal injuries re¬ 
ceived by a seaman on board ship; 86 Fed. 
Rep, 778. The question is unsettled in 
America, as to whether admiralty has jur¬ 
isdiction over actions for personal injuries, 
either in rem or even against the owner; 
Bened. Adm. § 809 a . See 119 U. 8. 199. 

A ship broker, who obtains a crew, has 
been held to have a lien for his services and 
advances for their wages ; 1 Blatchf. A H. 
189. One who performs towage service on 
the navigable waters of the United States 
acquires a lien, which may be enforced by 
proceedings in rem, and cannot be destroyed 
by the sale of the vessel under a state law ; 
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9 Fed. Rep. 777. 

Stevedores are said to have no lien ; Olcott 
120; 1 Wall. Jr. 870. A stevedore would 
not have it, for services on a vessel in the 
home port; 87 Fed. Rep. 200 ; id. 096 ; 86 
id 498 ; 81 id. 216; and see 35 id. 916 ; 58 
id. 908 ; 6 C. C. App. 818; 8. c. 57 Fed. 
Rep. 224; but would in other tlian the home 
port; 2 U, S. App. 849; it is said to be a 
maritime contract when the service is ren¬ 
dered in a foreign port. Benedict is of the 
opinion that the tendency of the authori¬ 
ties is now to favor a stevedore’s lien. See 
Bened. Adm. 8 285; but the latest decision 
is that in the home port they have not. 
See a critical review of the cases “ incor¬ 
porated” by the court in its opinion; 81 
Fed. Rep. 216. 

Material men. By the civil law those who 
build, repair, or supply a ship have a lien 
upon the ship for the debt thus contracted, 
but the courts of the common law do not 
recognize the lien as a maritime lien, but 
only reoognize the common law lien of the 
mechanic who by virtue of hie possession, 
and not otherwise, was allowed a lien; 
Bened. Adm. § 271. It is well settled that 
material men furnishing supplies and 
materials to a vessel in her home port do 
not thereby acquire any Hen upon the ves¬ 
sel by the general maritime laws in the 
United States ; 21 Wall. 558 ; 89 Me. 512; 42 
U, S. App. 267; but admiralty will enforce 
a lien given by a state law ; 21 Wall. 558; 
52 Fea. Rep. 652. The supreme court 
has decided, 4 Wheat. 438. that unless the 
local law of the particular state where the 
supplies are furnished gives a lien, there is 
no lien in the case of domestic vessels ; 94 
U. S. 520. Material men are those whose 
trade it is to build, repair, or equip ships, or 
to furnish them with tackle and provisions 
necessary of any kind; see Bened. Adm. 
§ 268 ; 3Hagg. Adm. 129 ; 49 Fed.Rep.88tt. 
In regard to foreign ships, it ha9 been held 
that material men liave a lien on the ship 
only when the supplies were necessary ana 
could be obtained only on the credit of the 
ship; 19 How. 859 ; 13 Wall. 329 ; 61 Fed. 
Rep. 514; 79 Fed. Rep. 365; which must ap¬ 
pear either in fact or by presumption of law; 
60 id. 766. The lien for repairs continues 
only as long as possession is retained, on 
domestic ships; Wright (Ohio) 669 ; 4 
Wheat. 488; 1 Story 68; and is gone if pos¬ 
session is lost; 14 Conn. 404; 4 Wheat. 488; 
4 Wash. C. C. 453. When the supplies 
are furnished to a vessel in a foreign port 
by order of her master, a lien ia implied, 
but for work done by order of the owner 
no Hen will be held to exist unless proved 
by the agreement of the parties; 50 Fed. 
Rep. 944. Necessary supplies furnished to 
a vessel which has not obtained a registry 
in any port, at a port other than that which 
is the owner’s residence, on the credit of 
the vessel, and not of the owner, are sup¬ 
plies furnished at a foreign port, for which 
a lien lies in admiralty; 81 Fed. Rep. 964; 9 
Am. L. Rev. 638, There is am&ritunelien 
for coal furnished to a foreign steamer at 
the wharf for daily use in the presence of 
the master; 75 Fed. Rep. 684; but not 
when supplied on the order of a charterer 
who was required by the charter to pro¬ 
vide and pay for the coal and had an office 
at the port of supply ; 165 U. S. 264. 

The several states of the United States 
are foreign to each other ia this respect. 
Where repairs are made at the home port 
of the owner, the maritime law of the 
United States gives no maritime lien, the 
rights of the parties being altogether gov¬ 
erned by the local law. The liens given by 
the state laws have, however, been enforced 
by the federal courts, not as rights which 
they were bound to enforce, but as discre¬ 
tionary powers which they might lawfully 
exercise, when the controversies were with¬ 
in the admiralty jurisdiction ; 1 Black 522 ; 
21 Wall. 658 ; 95 U. S. 69 ; 1 Fed. Rep. 218 ; 
2 id. 864 ; 8 id. 966. The state legislatures 
cannot create a maritime lien, noroan they 
oolifer jurisdiction upon a state court to 
enforce suoh a lien by a proceeding in rem; 
but they can authorise their enforcement 
by oommon-law remedies; Bened. Adm. 
270 ; 4 Walk 480, 571; 16 id. 584 ; 9 Am. 


L. Rev. 688 ; 24 Ia. 192; 48 N. Y. 654 ; 21 
Am. L. Reg. n. b. 88; 7 Am. L. Rev. n. b. 103. 
A lien under a state statute for repairs or 
supplies, furnished to a vessel in a home 
port is a right of property in the vessel and 
enforceable by process in rem exclusively in 
the federal district courts; 167 U. 8. 006, 
reversing 157 Maas. 325. When a right, 
maritime in its nature and to be enforced 
by process in the nature of admiralty, has 
been given by the statute of a state, the 
admiralty oourts of the United States have 
exclusive jurisdiction to enforce that right 
according to their own rules of procedure ; 
148 U. 8. 1. When a lien is created by a 
general maritime law for repairs or sup- 

S lies in a foreign port, theadmiraltyjuns- 
iction tn rem of the courts of the United 
States is exclusive; 4 Wall. 411. That 
there is admiralty jurisdiction to enforce 
liens given by a state statute was also held 
in 36 Fed. Rep. 197 ; 40 id. 253 ; 40 id. 797 ; 
but see id. 130 ; 53 id. 599 ; 01 id. 860. And 
it is said that if a maritime lien upon a 
foreign vessel can be conferred by a state 
statute, a statute giving a lien for repairs, 
not furnished upon the credit of the vessel, 
cannot be enforced in a federal court of 
admiralty ; 45 U. 8. App. 10. 

It is held by the Circuit Court of Appeals 
that a court of admiralty may entertain 
jurisdiction in rem against a vessel for the 
death of a passenger caused bv a maritime* 
collision; 70 Fed. Rep. 874. This right is 
based on a state statute giving not only a 
right of action for death, but a lien and pre¬ 
ference over other demands in favor of 
such cause of action. This statutory pro¬ 
vision distinguishes the case from 145 U. 8. 
835, where the right to a libel tn rem in 
such case is denied, although the local law 
gave a right of action for death, but did 
not expressly create any lien on the vessel. 
See 1 L. R. A. 505: 

As to the order of precedence of these 
liens, see Daveis 109; Ware 565 ; 2 Curt. 
C. C. 421 ; 8 Fed. Rep. 881, 888. In the dis¬ 
tribution of funds to pay liens, wages claims 
will rank first; claims for materials and 
supplies next; and claims under contracts 
of affreightment thereafter; 36 Fed. Rep. 
498. Maritime liens for necessary advances 
made or supplies furnished to keep a vessel 
fit for sea, take precedence of all prior 
claims upon her, unless for seaman’s wa^es 
or salvage ; 148 U. 8. 1. They take priority 
over a mortgage on the vessel, although it 
has been duly recorded ; 86 Fed. Rep. 501. 
Liens for damages arising from collision 
take precedence of the Hen for a seaman’s 
wages accruing prior to the collision ; 40 
Fed. Rep. 881 ; 49 id. 577; 50 id. 224. 
Among tne holders of liens equal in dignity, 
the one who first instituted proceedings to 
enforce his claim is preferred; 48 Fed. Rep. 
885. 

Giving credit will not be a waiver of a 
lien on a foreign ship, unless so given as 
to be inconsistent with the right to a 
lien ; 7 Pet. 824; 1 Sumn. 73; 5 Sandf. 842 ; 
4 Ben. 151. A delay of nine months after 
midsummer repairs before proceeding to 
enforce a lien therefor, is not laches, but a 
year’s delay is; 85 Fed. Rep. 665; see 48 id. 
689. A lien for repaiis is in the nature of 
a proprietary right and is not lost by merely 
delivering the vessel to the owner before 
payment; 49 Fed. Rep. 388. A note does 
not extinguish the hen of the claim for 
which it is given, unless suoh is the under¬ 
standing of the parties at the time ; 20 Fed. 
Rep. 923; 50 id 703; 60 id. 926; 8 U. 8. 
App. 109. 

Builders’ hens may be plaoed on the oom¬ 
mon-law ground that a workman employ¬ 
ing skill and labor on an article has a lien 
upon it; 2Rose 91; 4 B. 4 Aid. 841; Wright 
(Ohio) 660 ; 4 Wheat. 488 ; 1 Stor. 68 ; also 
a lien for the purpose of finishing the ship, 
where payments are made by instalments; 
5 B. 4 Aid. 942. 

Collision. In case of oollision the injured 
vessel has a lien upon the one in fault for 
the damage done; 23E. LA Eq. 02; Crabb 
680; and the hen lasts a re ason able time; 
18 Bost. L. Rep. 91; 1 Pars. Sh. 4 Ad. 581. 

A sofoapelien exists when a ship or goods 
come into the possession of a person who 


preserves them from peril at sea, to be re¬ 
imbursed his expenses and compensated; 
Sprague 57 ; Daveis 20; Edw. Adm. 175. 

A salvage service carries with it r mari¬ 
time lien on the things saved, whether the 
vessel is foreign or domestic; 38 Fed. Rep. 
071. 

A part-oxener , merely as such, has no lien 
whatever, but aoquires such a lien when any 
of the elements of partnership or agency, 
with bailment upon which nis lien may 
rest, enter into his relation with the other 
part-owners ; 1 Para. Sh. 4 Ad. 115. See 
85 Fed. Rep. 785. 

A part-owner who has advanced more 
than his share towards building a vcweel 
has no lien on her for such surplus ; 0 Pick. 
40; and none, it is said, for advances on 
account of a voyage ; 4 Pick. 450 ; 7 Bingh. 
709. The relation of partners must exiBt 
to give the lien ; 20 Jon ns. 01 ; 4 B. Monr. 
458; 8 B. & C. 012; 0 Pick. 120; 5 Mann, 
4; R. 25. And part-owners of a ship may 
become partners for a particular venture ; 
1 Vea. 3r. 497 ; 8 W. & M. 193; 10 Mo. 
701; 9 Pick, 334. But see 14 Pa. 34. 

The ship's husband , if a partner, has a 
partner’s lien ; if not, he may have a lien 
on the proceeds of the voyage ; 8 B. & C. 
613; 16 Conn. 12, 23 ; 3 W. & M. 103 ; or of 
the ship herself, if sold, or on her docu¬ 
ments, if any of these have come into his 
actual possession. And the lien applies 
to all disbursements and liabilities for the 
ship. But it is doubtful if his mere office 
gives him a lien ; 2 Curt. C. C. 427 ; 2 V. & 
B. 243. 

Under the general maritime law, there 
is no lien on a vessel for marine insurance 
premiums due from her owner; 40 Fed. 
Rep. 270; but there is for wharfage for a 
foreign vessel; 56 Fed. Rep. 009. See 00 
id. 766. 

Deposit of a bill of lading gives a lien for 
the amount advanced on the strength of the 
security ; 5 Taunt. 558; 2 Wash. C. C. 283. 

These liens of part-owners and by deposit 
of a bill of lading are not maritime hens, 
however, and could not be enforced in ad¬ 
miralty. 

See Admiralty; Salvaoe; Jettison; 
Bottomry ; Respondentia ; In Rem ; Col¬ 
lision ; Seamen ; Marshallino of Assets ; 
Master ; Maritime Cause; Maritime Con¬ 
tract ; Captain ; Privilege. 

Statutory Liens. Under this head it 
is convenient to consider some of those 1 iens 
which subsist at common law, but have 
been extensively modified by statutory reg¬ 
ulations, as well as those which subsist en¬ 
tirely by force of statutory regulations. 

The principal liens of this class are judg¬ 
ment hens, and liens of material men and 
builders, but there have also been provided 
by legislation in recent years in many 
states, liens specially designed for the pro¬ 
tection of leading local business interests, 
such as logging liens, and various agricul¬ 
tural liens intended to facilitate the obtain¬ 
ing of money or credit on the faith of crops 
un matured. 

Judgment Lien. At common law, a judg¬ 
ment is merely a general security and not 
a specific lien on land : 2 Sugd. Vend. *517; 
but by stat. 14 2 Viet. c. 110, it is made a 
charge upon all lands, tenements, etc., of 
which the debtor is owner or in which he 
is in any way interested, and it binds all 
persons claiming under hi in after such judg¬ 
ment, Including his issue, and other persons 
whom he could bar ; id *523, By stat. 27 
4 28 Viet. c. 112, judgments are not liens 
upon lands until such lands have been actu¬ 
ally delivered in execution. 

in the United States generally judgments 
are liens on lands within the county from the 
date on which they are docketed or entered. 
In New Jersey a judgment of the supreme 
court is a lien throughout the state. In a 
few of the states the lien attaches imme¬ 
diately when the judgment is recovered. 
In others it is neoessary, in order to make 
a judgment a lien in any county, that a 
transcript of the judgment be recorded. 

In many states, it requires an execution 
to create alien by judgment, which, in 
some states, must i»ue within a specific 
period after judgment, e. g. one year in 
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Virginia, and two years in Went Virginia, 
while in Delaware the oommon-law rule 
that an execution must issue within a year 
and a day ia enforced by the systematic 
entry on the judgment docket by the pro- 
tbonotaryof the issue of an execution vice 
comet ( 9 . v.). which is, in fact, never is¬ 
sued and is a fiction in all respects except 
m to the prothonotary’s fee. 

Judgments in the federal courts have the 
mine Hen as those in the rvepecti ve state 
courts wive re in they are held, except that 
they extend to ail lands of defendant in the 
district. Judgments in the circuit court for 
the eastern district of Pennsylvania liave 
been decided to be liens against land in both 
the eastern and western districts of Penn¬ 
sylvania. 

' The time during which a judgment lien 
continues in force varies in the several 
states ; it is one year in Tennessee; two 
ymn in Idaho and Nevada ; three years in 
Arkansas and Missouri; four years in 
Georgia ; five years in Kansas, Nebraska, 
Ohio, Pennsylvania, Utah, Washington, 
California, Wyoming and Oklahoma Terri¬ 
tory ; six years in Colorado and Montana; 
seven years in Illinois; ten years in Ala¬ 
bama,' Indiana, Iowa, Minnesota, New 
York, North Carolina, North Dakota, Or¬ 
egon, South Carolina, Texas, Wisconsin, 
South Dakota, Virginia and West Virginia ; 
twelve years in Maryland ; twenty years in 
New Jersey. There is no statutory limita¬ 
tion in .Florida, Louisiana, Mississippi, New 
Mexico and the District of Columbia, and in 
Delaware, except in New Castle County, 
where there is a limitation of ten years. 
In these latter states the only limitation of 
the lien is the presumption of payment. In 
Delaware a judgment is presumed to be 
paid in twenty years, that being the period 
which bare proceedings affecting land or 
actions on specialties. Judgments are no 
lien in Kentucky, Maine, Massachusetts, 
Michigan, New Hampshire. Rhode Island, 
Vermont, Arizona and Indian Territory. 
A verdict is a lien in Pennsylvania. 

Mechanics’ Liens. The lien of me¬ 
chanics and material men on buildings and 
for work done and materials furnished is 
unknown either at common law or in 
equity; 13 Pa, 167 ; 6 Wail. 561; but it ex¬ 
ists in all of the United States by statute, 
to a greater or less extent. Each state has 
its own mechanic’s lien law, differing often 
in minor particulars, but alike in the gen¬ 
eral provisions. These statutes are reme¬ 
dial and should be liberally construed.; 22 
Neb. 656, 136. In most of the states, this 
lien is equal to that of a judgment or mort¬ 
gage, and can be assigned and enforced in 
a similar manner ; 26 Conn. 317. The lien 
affects only real estate, and attaches to the 
materials only when they become real es¬ 
tate by being erected into a building and 
attached to the land; 2 Vroora 477 ; but 
should the building be removed or de¬ 
stroyed, the lien does not remain upon the 
land ; 26 Pa. 246 ; nor upon any portion of 
the materials of which the building was 
composed ; 28 Pa. 161. 

In many cases a single lien is allowed 
upon separate buildings; 148 Maas. 104; 76 
Md. 337 ; 120 Mo. 38 ; 06 Mich. 175 ; 101 U. 
S. 721; contra , 61 Conn. 578; 167 Pa. 614 ; 
153 id. 293; but see 151 Pa. 153 ; 158 id. 238. 
Two owners of contiguous lots may by their 
acts connect them so as to constitute one 
lot and make them subject to lien for work 
or material; 51 Minn. 364. 3ee note on 
this subject 17 L. R. A. 314, and a later col¬ 
lection of cases, 8 Gen. Dig. n. s. 891. 

The benefits of the statute apply only to 
the class of persons named therein. The 
contractor seems to be universally secured 
by the lien, and in most of the states the 
sub-contractor and material man are also 
protected by a lien. In some states these 
provisions extend to workmen, but gener¬ 
ally they do not; Phill. Mech. Liens, 58. 
A contractor’s lien is not defeated by the 
fact that the work was only partly per¬ 
formed, where such part performance has 
been accepted ; 85 Ala. 211; 74 Wis. 168. 
A contract by which a contractor agrees 
that he will not suffer or permit to be filed 


any mechanics' lien or liens against a build¬ 
ing waives the right to file a lien in hia own 
favor; 101 Pa. 598. 

Mechanics' lien laws extend to non-resi¬ 
dents as well as residents ; 2 Swan 180 ; 17 
Minn. 858. 

A New York statute giving a lien to 
“ any person ” who has furnished materials 
for a building in the state is available under 
a contract made and payable in another 
state ; 38 L. R. A. (N. Y.) 410. 

Where the statute was Bilent on the sub¬ 
ject of assigning a mechanic's lien, it was 
held that an assignee could not prosecute 
in his own name and avail himself of its 
privileges; 10 Wise. 381; 86 Me. 884; but 
m other states it has been held that the Hen 
may be assigned precisely as any other 
chose in action , the assignee taking subject 
to the equities of the parties ; 15 Gratt. 83 ; 
12 Pa. 389; 14 All. 139; 14 Abb. Pr. N. fl. 
281. The right of lien survives to an exeo- 
utor or administrator ; 14 Minn. 145. 

A mechanic’s lien is not released by tak¬ 
ing a note on account of it, to be credited 
when paid, even if the note be discounted ; 
08 Fed. Rep. 778 ; 82 U. S. App. 435 ; but 
taking a note which Will mature after thp 
expiration of the statutory period for eu- 
forcinga lien,operatesasa waiver of it even 
under a statute providing that the taking 
of a note shall not discharge the lien; 04 
Minn. 269. Taking a note as security has 
been held in many oases to affect the right 
to a lien ; 42 N. J. Eq. 282 ; 85 Ga. 109; 78 
Wis. 150 ; 121 III. 571 ; 21 Can. 8 . C. 406 ; 2 
N. Dak. 53 ; 94 Mich. 299; see 96 id. 118 ; 
in others it has been held that the lien is 
not affected ; 76 Md. 837 ; 7 Miso. Rep. 79, 

609 ; 01 Ga. 651 ; 6 8 . Dak. 160 ; 07 Hun 109; 
157 Mass. 584 ; 88 Fed. Rep. 598. 

A lien cannot be acquired against certain 
classes of property which are exempted on 
the ground of public policy. See 88 Fed. 
Rep. 565. Thus public Bchool-bouses ; 87 
How. Pr. 520 ; 10 Pa. 275 ; 13 Utah 211 ; 13 
Ore. 283 ; 51 la. 70 ; 89 Cal. 160 ; court¬ 
houses, public offices, or jails, are exempt; 
7 W. & S. 197; 47 N. Y. 666 ; 112 N. C. 335 ; 
38 W. Va. 691 ; 70 la. 479 ; 89 Wis. 264 ; 105 
N. Y. 139; 110 Ala. 539 ; 83 Tex. 202, 291; 
but see 52 Kan. 250 ; so also are graveyards; 
3 Pa. L. J. 343 ; but a church has been held 
subject to a mechanic’s lien ; 44 Pac. Rep. 
(Ore.) 354. Such a lien cannot extend to 
the valves constituting part of the water 
works of a corporation organized to furnish 
a fcity with water; 89 Wis. 264; 142 Pa. 

610 ; 60 id. 27 ; or to the plant of such cor¬ 
poration ; 89 Wis. 264 ; ora street railway ; 
68 Fed. Rep. 966 ; 29 U. S. App. 698 ; 2 
Wash-118; nut see 10 Lane. L. Rev. Pa. 78 ; 
or a power house connected with the same ; 
29 U.S. App. 698 ; 16 Co. Ct. Rep. (Pa.) 18 ; 
or to the property of an electric light com¬ 
pany having a franchise to occupy streets ; 
48 Kan. 187; 19 Ore. 61. Some question 
lias arisen whether mechanics’ lien laws ap¬ 
ply to railroads. When the statute gives a 
lien on “ buildingB ” they are said not to be 
covered ; 2 Jones, Liens § 1618 ; otherwise 
if the word used is “ structure,” “ erection,” 
“improvement”; id. § 1624; and a lien 
has been upheld against ties used in con¬ 
struction ; 44 la. 71. 

The B&me doctrine of public policy which 
forbids mechanics’ liens on public build¬ 
ings, etc., has been said to apply to rail¬ 
roads, so far that such a lien, if given by 
statute, is generally held to attach only to 
the entire line and not to a section of it; 2 
Jones, Liens § 1619 and cases cited ; but 
Deady, J., challenges this statement; 42 
Fed. Rep. 470; s. c. 8 L. R. A. 700, where 
will be round a collection of cases by states 
on mechanics’ liens on railroads; see also 
101 U. 8 . 448. Railroad depots are not ex¬ 
empt ; 11 Wis. 214 ; 10 Ohio St. 372 ; 87 N. 
H. 410. 

As to mechanic’s lien on vessels under 
state statutes see subtitle Maritime Liens, 
supra. 

In some cases it is .held that the equitable 
title of a purchaser, of land, who has not 
fully acquired the title, may be subject to 
a statutory lien ; 88 Fla. 805 ; 118 Pa. 084 ; 
52 Fed. Rep. 82; 46 Kan. 24, 548 ; 8 S. Dak. 
440 ; contra , 160 Mass. 48; 45 N. J. Eq. 494 ; 


148 N Y. 673. In such case the lien has 
been held to be subordinate to the right of 
the vendor for unpaid purchase money ; 48 
Neb. 188. A mechanic's lien in such case 
attach CM only to the Interest of the pur¬ 
chaser; 46 Kan. 24. That the lien attaches 
on the completion of the contract of sale 
was held in 52 Mtun. 484. 

On the foreclosure of a mortgage, the 
fund raised takes the place of the land and 
is subject to a lien ; 17 Abb. Pr. 250; so 
also is a balance In court on the sale of a 
lessee's interest in land and buildings; 62 
Pa. 405. 

The remedy is by scire facias in some 
states; 14 Ark. 370; 14 Tex. 37; 22 Mo. 
140 ; 3 Md. Oh. Deo. 180; 14 How. 434 ; 12 
Pa. 45; by petition, in others; 11 Cush. 
803 ; 4 Wis. 451; 14 Ala. N. 8 . 88 ; 11 III. 
519 ; 1 la. 75. When the proceeding is by 
scire facias, obviously it can have no more 
effect than belongs to that writ, which is 
substantially a proceeding in re/n. 

Questions constantly arise under the 
statutes giving liens to mechanics and 
poaterial inen as to the respective priority 
of their liens over those of mortgagees. 
Questions as to the respective priority, as 
between such liens and mortgage liens, 
must be considered with reference to the 
statutes. Such liens have been held entitled 
to priority over a previous mortgage bo far 
asa building is concerned; 15 Ind. App. 
893; 43 S. W. Rep. (Tean.) 19; and also 
where the labor and materials were fur¬ 
nished upon the mortgagee’s agreement 
that his lien should be subordinated; 49 Neb. 
485 ; but the mere fact that the mortgagee 
told the contractor to go ahead with the 
work of building upon the mortgaged prem¬ 
ises is not a waiver of priority; 11 Tex. 
Civ. App. 430. As between mortgages and 
subsequently filed mechanics’ liens, the 
mortgage was held superior in 92 La. 732; 
94 Am. 240 ; 51 N. J. Eq. 605; 42 Hun 
465; and the mechanic’s lien was held 
superior in 109 N. C. 658 ; 152 Pa. 621; 80 
Fed. Rep. 833; 153 Mass. 549 ; 106 Cal. 224 ; 
68 N. J. L. 445. For collections of cases 
upon this question of priority see 8 Gen. 
Dig.; 14 L R. A. 805. 

For statutes relating to mechanics’ liens 
see Stimson, Am. Stat. Law art. 196. See 
Houok ; Nott; Phillips ; Richey ; Sergeant: 
Snyder, Mech. Liens. 

Loooino Liens. In some states, persons 
employed in logging have a lien for services. 
It exists in favor of a cook and his assistant 
at a logging camp; 64 Minn. 420; a black¬ 
smith employed in shoeing homes and 
mending tools at the camp; id.; persons 
contracting to out, skid, and haul logs and 
to peel bark to be paid for by the thousand ; 
1 Pa. Super. Ct. 367 ; one who blasts rocks 
to make a passage for logs ; 10 Wash. 84; 
one who furnishes supplies; 78 wis. 14; a 
rafter of logs ; 101 Mich. 267 ; a mill owner ; 
105 N. Y. 234. But mere contractors have 
not a lien ; 77 Mich. 45; or one who fur¬ 
nishes a horse, harness, and sleds at a speci¬ 
fied price per month ; 90 Me. 227; or one 
who employs men to do the work but does 
not directly labor himself ; 11 Wash, 204; 
or one cutting without right; 70 Mich. 809; 
or the Owner of an ox hired to haul the 
logs; 87 Wis. 227. Such lienB have been 
held to include not only man mil labor of 
the lienor, but also that performed by his 
teams and servants, under a contract for a 
gross sum per month for both; 64 Minn. 
420. 


The amount of the lien is a question for 
the jury ; 65 N. W. Rep. (Mich.) 235; and 
so ia the question whether a levy under such 
lien is excessive; id. 879; and the lien is 
not vitiated by an excessive levy : id. 

The lien of a boom company attaches to 
part of a single bailment for charges on 
logs previously delivered, but it is oonfined 
to logs of the same mark and not a general 
lien upon all logs of the some owner; 64 
Minn. 108 ; recording is not required to bind 
an innooent purchaser, possession being 
equivalent to notice ; id. ltmay be waived 
either by contract or a course of dealing 
inconsistent with its existence, or by an 
extension of time for payment of charges ; 
id. 
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Avlra. $ 284, 

If a v-efwJ, to earn greater freight, gets 
the shipper to furnish, at a deeper anchor- 
age, cargo in Addition to that furnished at 
the agreed place, the exist of lightering 
must oe borne by the* vessel. Delivery to 
the lighter is delivery to the vessel; 48 
Fed. Rep. 931. See Launch; Vessel. 


LIMIT, (v.). To fix the extent or length ; 
to mark the end ; to set a bound. To limit 
an estate, means to mark out or define the 
period of its duration ; and the words em¬ 
ployed in deeds for this purpose are thence 
termed words of limitation, and the act 
itself is termed limiting the estate. Abbott; 
Brown. See Limitation. 


LIGHTHOUSE* An act authorising 
the secretary of this treasury to acquire 
lands for a lighthouse by condemnation is 
constitutional; 160 U. S. 499. See Navi¬ 
gation Rules ; Eminent Domain. 

An edifice of peculiar structure, many of 
which are erected by commercial nations, 
at exposed or dangerous points along the 
coast, for the purpose of maintaining a light 
Tor guidance of vessels at night. They are 
erected in the United States by congress, 
and are regulated by Rev. St&t. 913, tit. 55. 
Abbott. 

LIGHTNING. A sudden discharge 
of electricity from a cloud to the earth or 
from the earth to a cloud or from one 
cloud to another, or from a body positively 
charged to one negatively charged. 54 
Wis. 483. 

Any sudden and violent discharge of 
electrioity occurring in nature. Id. 

A stroke of lightning is an act of God ; 
26 Me. 181; 26 L. R. A. (Wis.) 101; tut 
one cannot be excused on that ground 
from the consequences of his own negli¬ 
gence in causing lightning to be conveyed 
to a building by a wire; 26 L. K, A. (Wis.) 
101. See Wires. 

In a policy of insurance against loss by 
lightning, it is the province of the jury, not 
reviewable on appeal, to decide how much 
damage is caused by lightning and how 
much by other forces; 47 N. Y. S. R. 406; 
54 Wis. 433. Where the insurance was 
against loss by fire and lightning, damages 
caused by wind accompanying the storm 
were held not within it; 15 Ins. L. J. 478; 
nor was damage caused by lightning with¬ 
out combustion covered by a clause against 
fire by lightning ; 4 N. Y. 326. See 37 Me. 
256. Where the damage was caused by an 
explosion of powder resulting from a stroke 
of lightning.the loss was held to be protected 
by a fire insurance policy which covered 
damage by lightning out stipulated against 
loss by explosion; 36 L. R, A. (Ohio) 236. 
See Insurance, 

LIGHTS. Those openings in a wall 
which are made rather for the admission 
of light than to look out of. 6 J. B. Moore 
47 ; 9 Bingh. 805. See ANCIENT Lights. 

Lamps carried on board vessels, under 
statutory regulations or otherwise, for the 
purpose of preventing collisions at night. 

Lamps or lights placed in lighthouses, 
or other conspicuous positions, as aids to 
navigation at night. See Navigation 
Rules. False Lights and Signals. 


LIGNAGll) Jtf (from the Lat. lignor, 
to get fuel). The right which a person has 
to cut or gather fuel out of the woods; 
sometimes it is said to signify a pecuniary 
payment due for the same. Cowel. 


TjTK K . Equal in quantity, quality, or 
degree, exactly corresponding. 79 N. C. 
387. Like does not necessarily mean the 
same in all parts; 2 Cush. 145. Like of¬ 
fence. Sameness in all the essential parts. 
147 Mass. 452. 


LIKEWISE. In like manner ; ala 
moreover; too. 17 lud. 71. When used 
the beginning of a sentence in a will tl 
word sometimes denotes a severance 
what follows from a contingency prei 
ously expressed, but the context of tl 
ZL 1 !}, rebut this presumption; 1 Jan 

Sf 1 ® 866 5 De Q *» & G. 122; : 

Beav. 105. 


—-—- The word “limb” includes fi 

the hip to the sole of the foot. 113 8 . W. 4 


T<I¥Tt . A bound, a restraint, a cir¬ 
cumscription, a bo unda ry. 22 N. Y. 429. 
See 11 CB. n. b. 637. In a deed the words 
limit and appoint may operate as words of 
grant so as to pass a reversion ; 5 Term 124. 


LIMITATION IN LAW. A limita¬ 
tion in law, or an estate limited, is an es¬ 
tate to be holden only during the continu¬ 
ance of the condition under which it was 
granted, upon the determination of whioh 
the estate vests immediately in expeotanoy. 
2 Bla. Com. 155. 

LIMITATIONS. Of Civil Reme¬ 
dies. In general, by the theory and early 
practice of the common law, a party who 
n&d any legal ground of complaint against 
another might call the latter to answer in 
court at such time as suited his conven¬ 
ience ; 13 East 449. This privilege, how¬ 
ever, it was soon found, might be product¬ 
ive of great inconvenience, and not unfre- 
quently of great injustice. Parties might, 
and often did, wait till witnesses were dead 
or papers destroyed, and then proceeded 
to enforce claims to which at an earlier 
date a successful defence might have been 
made. Titles were thus rendered uncer¬ 
tain, the tenure of property insecure, and 
litigation fostered. To prevent these evils, 
statutes were passed limiting the time 
within which a party having & cause of 
action Bhould appeal to the courts for re¬ 
dress,—hence called statutes of limitation. 
The doctrine of fines, of very great anti¬ 
quity in the history of the common law, 
the purpose of which was to put an end to 
controversies, grew out of tne efforts to 
obviate these evils, and frequent attempts, 
prior to the accession of James I., by stat¬ 
utes of restricted application, were made 
to the same end. But till the reign of 
that prince no general enactment appli¬ 
cable alike to personal and real actions 
had been passed. 

In 1623, however, by stat. 21 Jao. I. c. 16, 
entitled “An Act for Limitation of Actions, 
and for avoiding of Suits in Law,” known 
and celebrated ever since as the Statute of 
Limitations, the law upon this subject was 
comprehensively declared substantially as 
it exists at the present day in England, 
whence our ancestors brought it with them 
to this country; and it has passed, with 
some modifications, into the statute-books 
of every state in the Union except Louisi¬ 
ana, whose laws of limitation are essen¬ 
tially the prescriptions of the civil law, 
drawn from the ParOdas, or Spanish Code. 

In 1 Bla. 287, Wilmot, J., declared it to 
he a “noble beneficial act,” which should 
be construed liberally ; quoted in 1 Yeates 
331. 

The similarity between the statutes of 
the several states and those of England is 
such that the decisions of the British courts 
and those of this country are for the most 
part illustrative of all, and will be cited 
indiscriminately in this brief summary of 
the law as it now stands. Vide 5 B. & 
Aid. 264 ; 4 Johns. 817; 2 Caines, Cas. 143. 
One preliminary question, however, has 
arisen in this country, growing out of the 
provision of the national constitution pro¬ 
hibiting states from passing laws impair¬ 
ing the obligation of contracts, for which 
there is no English precedent. Upon this 

C >int the settled doctrine is that unless the 
w bars a right of action already accrued 
without giving a reasonable time within 
which to bring an action, it pertains to the 
remedy merely, and is valid; 4 Wheat. 122 ; 
3 Dali. 386; 11 Pet. 420; 3 Whart. 15 ; 2 Gall. 
141; 19 Pick. 578; 2 Mas. 169. Subject to 
this qualification, a law may extend or 
reduce the time already limited. But a 
cause of action already barred by pre¬ 
existing statutes will not be revived by a 
statute extending the time; 7 Pa. 292 ; 25 
Vt. 41: 8 Blackf. 506 ; 2 Sandf. Ch. 61 ; 18 
Pick. 532; 2 Greene la. 181; 11 Wise. 432; 
1 Oreg. 176; though if it be not already 
barred, a statute extending the time will 
apply; 21 Ark. 95; 24 Vt. 626; 1 T. B. Monr. 
424. The fact that a statute continues in 


force a previous period of limitation for 
past contracts, and provides a different 
period for future contracts, does not render 
it invalid, as lacking a uniform operation, 
or as being in the nature of special legisla¬ 
tion ; 52 Fed. Rep. 791. 

Wliatever may have been the disposition 
in the past, the courts are now inclined to 
construe these statutes liberally, so as to 
effectuate their intent; they are little in¬ 
clined to fritter away their effect by re¬ 
finements and subtleties ; 1 Pet. 360; 8 Cra. 
84 ; Ang. Lim. § 23. The statute of limita¬ 
tions is a statute of repose and does not 
rest merely on presumption of payment ; 
122 U. S. 231. 

Courts of equity, though not within the 
terms of the statute, have nevertheless 
uniformly conformed to its spirit, and 
have, as a general rule, been governed by 
its provisions, unless special circumstanced 
of fraud or the like require, in the interests 
of justice, that they should be disregarded ; 
12 Pet. 56 ; 7 Johns. Ch. 90 : 9 Pick. 242 ; 17 
Ves. 96 ; 10 Wheat. 152 ; 10 Ohio 424 ; 9 N. 
J. Eq. 425 ; 28 III. 44 ; 3 R. I. 237 ; 7 C. C. 
App. 303; 133 Ind. 109 ; 12 U. S. App. 137 ; 
130 U. S. 43; 82 Va. 518; 111 N. Y. 214. 
Courts of equity will apply the statute by 
analogy ; 1 App. D. C. 44 ; 38 Fed. Rep. 722 ; 
136 U. S. 886 ; and in cases of concurrent 
jurisdiction, they are bound by the statute 
which governs actionsat law; 149 U. 8. 436 ; 
169 id. 189. Some claims, not barred by the 
statute, a court of equity will not enforce 
because of public policy, and the difficulty 
of doing full justice when the transaction 
is obscured by lapse of time and loss of 
evidence. This is termed the doctrine of 
Laches (q. v .); 94 U. S. 806 ; Bisph. Eq. $ 260. 

But in a proper case where there are no 
laches and where there is fraud undis¬ 
covered till the statute has become a bar, 
or it is the fault and wrong of the defendant 
that the plaintiff did not enforce his legal 
rights within the Limited time, courts of 
equity will not hesitate to interfere in the 
interest of justice, and entertain suits long 
since barred at law ; 4 How. 503 ; 11 Cl. & 


F. 714 ; 23 la. 467 ; 12 Minn. 522 ; Bisph. 
Eq. § 203; L. R. 8 Ch. App. 398; 11 Wall. 
443. See 21 Neb. 413 ; 28 id. 479 ; 10 U. 8 . 
App. 519. But here, again, courts of equity 
will proceed with great caution ; 7 How. 
819 ; and hold the complainant to allega¬ 
tion and proof of his ignorance of the fraud 
and when and how it was discovered ; 1 
Curt. C. C. 390 ; 1 Watts 401. 

And courts of admiralty are governed by 
substantially the same rules as courts of 
equity ; 3 Mas. 91 ; 8 Sumo. 286 ; 2 Gall, 
477 ; Sprague 163 ; 3SalU. 227 ; 30Fed. Rep. 
560 ; 1 (J. 8 . App. 101. And, although the 
statute does not apply in terms to probate 
courts, there seems to be no reason why it 
should not be applied according to the prin¬ 
ciples of equity ; 1 Bradf. Surr. 1 . It is so 
applied in Pennsylvania by the orphans' 
court. 

State statutes of limitation do not apply 
to a libel in rem to enforce a maritime lien 
for breach of a contract of affreightmeut; 


57 Fed. Rep. 608. 

As to Personal Actions, Generally 
personal actions must be brought within 
a certain specified time—usually six years 
or less—from the time when the cause of 
action accrues, and not after; 3 Binn. 
874; 8 T. B. Mon. 113; 13 La. Ann. 101 ; 
and hereupon, the question at once arises 
when the cause of action in each particular 
case accrues. 

Cause of action accrues when. The rule, 
that the cause of action accrues when and 
so soon as there is a right to apply to the 
court for relief, by no means solves the 
difficulty. When does the right itself ho 
to apply accrue? Upon this point the de¬ 
cisions r *e so numerous and so conflicting, 
or, perhaps more accurately speaking, so 
controlled by particular circumstances, 
that no inflexible rule can be extracted 
therefrom. In general, it may be said that 
in actions of contract the cause of action 
accrues when there is a breach of the con¬ 
tract. It is also said that whenever there 
is a plaintiff who can sue and a defendant 
who can be sued, the statute begins to run ; 
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to s. c. aoi. 

When a note is payable on demand, the 
statute begins to ran from its date; 3 M. A 
W. 407; 3 Pick. 488; ION. H.489; 5Jones 
N. O. ISO; 39 Me. 403 ; 7 Halst. 347 ; 50 
Barb. 834; 17 Ohio 9; 8 Rich. S. C. 182 ; 83 
W. Va. 837; 118 N. Y. 243. If payable im¬ 
mediately or when requested or called for, 
it commences to run immediately ; 81 Me. 
431. The deposit of securities as collateral 
to demand notes does not prevent the run¬ 
ning of the statute from the date of mar 
turity of such notes ; 153 Pa. 530. The rule 
is the same if the note is payable ** at any 
time within six years; ’* 89 Me. 492; or 
borrowed money is to be paid “ when called 
on;" 1 Harr. A G. 439. But this is not 
true of a premium note payable in such 
portions and at such times as may be neces¬ 
sary to cover losses. There the statute only 
runs from the time of loss, and the assess¬ 
ment thereof ; 40 N. Y. 820 ; snd the statute 
runs in the case of an ordinary bank note 
only from demand and refusal; 2 Sneed 
482. Until a demand is made for funds 
deposited in a bank the statute does not 
begin to run : 1U Pac. Rep. (Ariz.) 225 ; and 
so a demand must first be made by the 
owner of bank stock for dividends ; 84 Ky, 
565. If a note be payable in certain days 
after demand, sight, or notice, the statute 
begins to run from the demand, sight, or 
notice ; 18 Wend. 267 ; 8 Dowl. A Ry. 374 ; 
5 Halst. 114; 4Harring. 246 ; 24 Am. Rep. 
005 ; 8. C. 86 Mich. 487 ; demand of a note 
payable on demand should be made within 
the time limited for bringing the action on 
the note; else a note limited to six years 
might be kept open indefinitely by a failure 
to make a demand ; 10 Pick. 120. Demand 
of a bill payable “after sight” or “after 
notice ” should be within a reasonable 
time; 4 Mas. 886; 0 M. A W. 506. And 
when the note is on interest, this does not 
beoome barred by the statute till the prin¬ 
cipal, or some distinct portion of it, be¬ 
comes barred ; 2 Cush. 92. Demand upon 
a note or due bill, payable on demand, is 
not a condition precedent to a right of ac¬ 
tion ; 11 W. N. C. (Pa.) 294. The rule, that 
a promissory note payable on demand with 
interest, is a continuing security, does not 
apply between holder and maker ; 41 N. Y. 
581 ; s. c. 1 Am. Rep. 461. If the note be 
entitled to grace, the statute runs from the 
last day of grace; 1 Shepl. 412; 18 La. Ann. 
602. The indorsement of a promissory note 
past due, for a valuable consideration, is a 
new contract, and the statute begins to run 
in favor of the indorser only from the date 
of the indorsement; 79 Ga. 72. The statute 
begins to run in favor of the drawer of a 
check at latest after the lapse of a reason¬ 
able time for the presentment of the check ; 
87 Neb. 644. where money is deposited 
with a person for safe custody, a right of 
action does not accrue until demand is 
made therefor: [1803] 3 Ch. 154. 

Where money is payalfle in instalments 
the statute runs os to each instalment from 
the time of the failure to pay it; 10 Shepl. 
400 ; 71 Pa. 208. But if the contract pro¬ 
vides that on failure to pay one instalment 
the whole amount shall tall due, the statute 
runs as to the whole from such failure ; 8 
G. A D. 402. 

Where money is paid by mistake , the stat¬ 
ute begins to run from the time of pay¬ 
ment ; 9 Cow. 674 ; 25 Pa. 164; see 7 Misc. 
Rep. 444 ; also in case of usury ; 6 Ga. 228 ; 
85 Vt. 508 ; 98 N. C. 244 (but a shorter time 
is frequently limited by statute); and where 
money is paid for another as surety; 45 
N. Y. 263; 110 Mass. 245. Where money 
is paid by a bonk on a forged check, the 
right of action to recover the same accrued 
Immediately upon such payment; 128 U. S. 
36. An action to recover overpayments 
made on a contract to deliver logs accrues 
when the amount delivered was ascer¬ 
tained. rather than at the date of payment; 
94 Mich. 228. 

The limitation of a right of action for 
compensation for trespass in removing coal 
from the mine of another by an adjoining 
land owner, does not begin to ran until the 
trespass is discovered or its discovery is 
reasonably possible ; 166 Pa. 086. 


Where a contract takes effect upon some 
condition or contingency, or the happening 
of some event, the statute runs from the 
performance of the condition; 17 Pick. 407; 
Aug. Lim. § 118; or the happening of the 
contingency or event; 3 Pa. 149 ; 9 Wend. 
287 ; 22 Ct. Cls. 284 ; and not from the date 
of the contract. On an agreement to de¬ 
vise, the statute runs from the death of the 
promissor; 9 Pa. 360. When money is 
paid, and there is afterwards a failure of 
consideration, the statute runs from the 
failure ; 14 Mass. 425 ; 9 Bing. 748. 

Where continuous services are rendered, 
as by an attorney in the conduct of a suit, 
or by a mechanic in doing a job ; 7 Allen 
274 ; 55 Pa. 434 ; 36 N. Y. 255 ; 10 III. 341 ; 

1 B. A Ad. 15; the statute begins to run 
from the completion of the service. On a 
promise of indemnity, when the promissee 
pays money or is damnified, the statute 
begins to run ; 12 Mete. 130; 8 M. A W. 
680; 14 Johns. 868 ; 3 Rawle 275 ; 7 Pet. 113. 

As to torts quasi ex contractu, the rule is 
that in cases or negligence, carelessness, un¬ 
skilfulness, and the like, he Btatute runs 
from the time when these happen respect¬ 
ively, and not from the time when damages 
accrue therefrom ; 4 Pet. 172; 4 Ala. 495 ; 
36 Md. 501 ; 61 Barb. 136 ; 2 Strobh. 844 ; 
44 Ill. App. 132. Thus, where an attorney 
negligently invests money in a poor secur¬ 
ity, the statute runs from the investment; 

2 Brod. A B. 78; so, where a party neglected 
to remove goods from a warehouse, where¬ 
by the plaintiff was obliged to pay damages, 
the statute runs from the neglect, and not 
from the payment of damages; 3 Johns. 
137 ; so, where the defendant agreed to go 
into another state and collect some money, 
and on his return to pay off a certain judg¬ 
ment, the statute was held to run from the 
return and demand upon him ; 8 Ired. 481. 
A cause of action for an act which is in it¬ 
self lawful,as to the person who bases there¬ 
on an action for injury subsequently ac¬ 
cruing, from and consequent upon the act, 
does not accrue until the injury is sus¬ 
tained ; 70 Tex. 288. 

The breach of a contract is the gist of 
the action, and not the damages resulting 
therefrom; 5 B. AC. 259; 1 Sandf. 98; 3 
B. A Aid. 288. Thus, where the defendant 
had contracted to sell the plaintiff a quan¬ 
tity of salt, but was unable, by reason of the 
destruction of the salt, to deliver on de¬ 
mand, and prolonged negotiations for set¬ 
tlement till the statutory limitation had ex- 
ired, and then refused, the statute was 
eld to run from the demand, the non¬ 
delivery being a breach of the contract; 1 
E. L. A Eq. 44. So, where a notary public 
neglects to give seasonable notice or non¬ 
payment of a note, and the bank employ¬ 
ing him was held responsible for the failure, 
upon suit brought by the bank against the 
notary to recover the damages it had been 
obliged to pay, the aotion was held to be 
barred, it not being within six years of the 
notary's default, though within six yean 
of the time when the bank was required to 
pay damages ; 0 Cow. 278. 

So, where an attorney makes a mistake 
in a writ, whereupon, after prolonged liti¬ 
gation, non-suit follows, but not till an 
aotion against the indorser on the note 
originally sued has beoome barred, the 
mistake is held to set the statute in 
motion; 4 Pet. 172; 4 Ala. 495. Where 
be collectts money for a client and uses 
no fraud or falsehood in regard to its 
receipt, the statute runs from the time 
of its collection; 40 Ohio St. 849. When the 
attorney dies before the legal proceedings 
are terminated the Btatute runs from his 
death ; 145 Pa. 581. The statute does not 
begin to run against an attorney's claim 
for services until the termination of the 
action in which they are rendered; 25 
N. Y. 8. 184. 

A captain who banutrously loses his ves¬ 
sel is freed from his liability to the under¬ 
writer in six years after the last act in the 
barratrous proceeding; 1 Campb. 589. 
Directors of a bank liable by statute for 
mismanagement are discharged in six 
years after the insolvency of the bank is 
made known ; 16 Mass. 68. 


In some states a distinction been 
taken in oases where a public officer has 
neglected duties imposed on him by law, 
and the statute is in such cases said to run 
only from the time when the injury is de¬ 
veloped ; 26 Conn. 324 ; but see 8 Shepl. 
814 ; 97 Pa. 47; and it has been held that if 
a. sheriff make an insufficient return, and 
there is in consequence a reversal of judg¬ 
ment, the statute runs from the return, and 
not from the reversal of judgment; 10 
Mass. 456. So where a sheriff collects 
money and makes due return but fails to 

r ay over, the statute runs from the return ; 

1 Ala. 079; or from the demand by tbe 
creditor; 10 Mete. 244. If he suffers an 
escape, it runs from the escape; 2 Mod. 
212 ; if he takes insufficient bail, from the 
return of non est inventus upon execution 
against the principal debtor ; 17 Mass. 60 ; 
2u Me. 93; it he receive money on a scire 
facias , from its reception ; 9 Ga. 418 ; if he 
neglects to attach sufficient property, on 
the return of the writ, and not from the 
tune when the i nsuffi ciency of the property 
is ascertained ; 27 Me. 448. The statute 
runs on a oause of action for wrongful at¬ 
tachment from the time thereof; 77 Cal. 
208; 78 la. 115 ; 45 La. Ann. 1221. An 
action by a sheriff upon the bond of his 
deputy for a default accrues when the 
sheriff has paid the debt occasioned by the 
default; 38 W. Va. 519, 557. 

The same principle applies in cases of 
torts pure and simple ; 24 Pa. 186 ; 10 Pick. 
241 ; 1 Rawle 27 ; 4Ohio 331 ; 0 Ohio St. 276. 

An action against a recorder of deeds for 
damages caused by a false certificate of 
search against incumbrances on real prop¬ 
erty, must be brought within six years 
from the date of tbe search, and not from 
tbe date of the discovery of the lien over¬ 
looked, or of the loss suffered by the plain¬ 
tiff; 97 Pa. 47; 54 N. W. Rep. (Ia.) 212; 
95 Cal. 317. 

The statute only begins to run as against 
a surety claiming contribution when his 
own liability is ascertained; [1893] 2 Ch. 514. 

In cases of nuisance , the statute begins 
to run from the injury to the right, with¬ 
out reference to the question of the amount 
of the damage, the Law holding the viola¬ 
tion of a right as some damage ; 8 East 4 ; 
13 Pick. 241; 1 Rawle 27 ; 10 Wend. 260 ; 73 
Tex. 95. And so when a party having a 
right to use land for a specino purpose 
puts it to other uses, or wrongfully disposes 
of property rightfully in possession, the 
statute begins to run from the perversion ; 
24 Pa. 186* In trover, the statute runs from 
the conversion ; 4 H. A J. 393 ; 21 Ga. 454 ; 
15 Maas. 82; 5 B. A C. 149; in replevin, 
from the unlawful taking or detention. 
The limitation, in the statute of James, of 
actions for slander to two years next after 
the words spoken, applies only to cases 
where the words are actionable in them¬ 
selves, and not when they become action¬ 
able by reason of special damage arising 
from the speaking thereof; 1 Salk. 206 ; 10 
Wend. 167; 5 Watts 308 ; 33 Wkly. Law 
But. 52. The limitation extends neither to 
slander of title; Cro. Car. 140 ; nor to libel; 
Arch. PL 29. In cases of trespass, crim. 
con., etc., the statute runs from the time 
the injury was committed ; 5 N. H. 814. 

Adverse possession of personal property 
gives title in six years after the possession 
becomes adverse ; 10 Vt. 124; 1 Brev. Ill ; 
10 Ala. N. 9. 696; 3 Mete. 137 ; 17 Tex. 206. 
But one who holds by consent of the true 
owner is not entitled to have the statute 
run in his favor until denial of the true 
owner's claim; 81 Ala. 188; Ang. Lim. 
801, n. ; 55 N. H. 61. But different adverse 
possessions cannot be linked together to 

5 ;ive title; 8 Strobh. 81; 11 Humphr. 869. 
'he statute acts upon the title to property, 
and, when the bar is perfect, transfers it to 
the adverse possessor; but in contracts for 
payment of money there is no such thing as 
adverse possession, the statute simply af¬ 
fects the remedy, and not the debt; 18 Ala. 

N. s. 248. 

Computation of time. In computing the 
time limited, much discussion lias been had 
in the courts whether the day when the 
statute begins to run is to be included or 
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excluded, but without an j satisfactory re¬ 
sult. It l* most nMnlly held that when 
the computation is from an act done, the 
day upon which the act is done is to be In¬ 
clude*!, and when it is from the date simply, 
then if a present interest is to commence 
from the dote,the day of the dote is includ¬ 
ed; but if merely used as a terminus from 
whioh to compute time, then the day of the 
date is excluded ; 9 Cra. 104 ; 3 Term <138 ; 
17 Pa. 48 ; 15 Mass. 193 ; 9 Cow. 605. This 
rule, however, of including the day upon 
which an act is done, is subject to so many 
exceptions and Qualifications that it can 
hardly be said to be a rule, and many of the 
cases are wholly irreconcilable with it. It 
has been well said that whether the day 


upon which an act is done or an event hap¬ 
pens is to be included or excluded, depends 
upon the circumstances and reasons of the 
thing, so that the intention of the parties 
maybe effected ; and such a construction 
should be given as will operate moet to the 
of the party entitled to favor, and by 
which rights will be secured and forfeit¬ 
ures avoided ; 1 Tex. 107 ; Ang. Lim.c. VI, 
Fractions of a day are not regarded, unless 
it beoomes necessary in a question of pri¬ 
ority ; 2 Story 571 ; 4 Gilm. (Ill.) 499 ; 8 Ves. 
83 ; 8 Den. 13 ; 6 Gray 816 ; and then only 
in some coses, usually in questions concern¬ 
ing private acts ana transactions; 20 Vt. 
653. See Fraction op a Day ; Day ; Time. 


iZrcepfions fo general rule. If, when the 
right of action would otherwise accrue and 
the statute begin to run, there is no person 
who can exercise the right, the statute does 
not begin to run till there is such a person; 
8 Cra. 84 ; for this would be contrary to the 
intent of the various statutes. Thus, if a 
note matures after the decease of the prom¬ 
isee, and prior to the issue of letters of ad¬ 
ministration, the statute runs from the date 
of the letters of administration unless other¬ 


wise specified in the statute; 5 B. & Aid. 
204 ; 13 Wend. 267 ; 9 Leigh 79 ; 7 H. A 
Johns. 14; 4 Wlmrt. 130 ; 32 Vt. 176 ; 15 
Conn. 145; and there must be a person in 
being to be sued, otherwise the statute will 
not begin to run ; 12 Wheat. 129. 

But the courts will not recognize exemp¬ 
tions, where the statute has once begun to 
run ; 120 Pa. 643; 16 Or. 178. So where the 
statute begins to run before the death of the 
testator or intestate, it is not interrupted 
by his death; 4 M.& W. 43; 3 M.&C.455; 
4 Edw. Ch. 783 ; 3 McLean 668 ; 80 W. Va. 
195 ; 34 Neb. 670 ; nor by the death of the 
administrator ; 17 Ala. N. e. 291; nor by his 
removal from the state ; 15 Ala. N. fi? 545 ; 
nor by the subsequent mental incapacity of 
a party ; 151 U. S. 483. So an insolvent’s 
discharge as effectually removes him from 
pursuit oy his creditor as absence from the 
state ; but it is not an exception within the 
statute, and cannot avail; 1 Whart. 106 ; 1 
Cow. 856 ; 6 Gray 517. 8ee 85 Tenn. 278. 
A creditor’s absence makes it inconvenient 
for him to return and sue ; but as he can so 
do, he must, or be barred ; 17 Ves. Ch. 87 ; 

1 Johns. 165. And it ever been held 
tliat a statutory impediment to the assertion 
of title will not help the party so impeded ; 

2 Wheat. 25 ; but when a state of war exists 
between the governments of the debtor and 
creditor, the running of the statute is sus¬ 
pended ; 22 Wall. 576; Chase, Dec. 286 ; 29 
Ark. 238 ; 55 Ga. 274; 62 Mo. 140 ; 11 Bush 
191; 13 Wall. 158; and it revives in full 
force on the restoration of peace. See 103 
N. C. 159. The courts cannot create an 
exception to the operation of the statute 
not made by the statute-itself, where the 
party designedly eludes the service of pro¬ 
cess ; 130 U. 8. 820. 


There are many authorities, however, t 
show that if, by the interposition of court! 
the necessity of the case, or the provision 
of a statute, a person cannot be sued for 
limited time, the running of the statute 
suspended during that period. In ottu 
words, if the law interposes to prevent sui 
it will see to it that he who him a right < 
action shall not be prejudiced thereby ; 
Md.Ch. Dec. 868 ; 5Ga. 66; 8 McLean 561 
12 Wheat. 129. Bat see 21 Pa. 030. Thu 
injunction suspends the statute ; 1 Mi 
Ch. Dec. 182: 12&ratt. 579 ; SStockt. 84'] 


10 Humphr. 865; 81 N. Y. 345 ; 13 La. Ann. 
67 ; 106 Maas. 347 ; as does the presentation 
of a olaim against the United States to the 
treasury department for examination and 
allowance ; 75 Fed. Rep. 648. And so does 
an assignment of an insolvent's effects , as be¬ 
tween the estate and the creditors ; 7 Mete. 
435 ; 7 Rich. 3. C. 43 ; 12 La. Ann. 216 : 
though not, as has just been said, as be¬ 
tween the debtor and his creditor; 6 Gray 
517. But when the statute does not in terms 
exclude and limit a particular case, the court 
will not extend it, although the case conies 
within the reason of the statute ; 15 Ala. 
194 ; 2 Curt. 480; 17 Ohio St. 548 ; 58 Pa. 
883. See 31 W. Va. 571. 

By the special provisions of the statute, 
infants, married women, persons non com- 
poe mentis, those imprisoned, and those be¬ 
yond seas, out of the state , out of the realm , 
or out of the country, are regarded as af¬ 
fected by the incapacity to sue, or, in other 
words, as being under disability, and lmve, 
therefore, the right of action secured to 
them until the expiration of the time lim¬ 
ited, after the removal of the disability. The 
statute of limitations cannot be pleaded in 
bar to an action by a wife against a hus¬ 
band to recover present and future main¬ 
tenance ; 6Ind. App. 377. But these per¬ 
sonal exceptions nave been strictly con¬ 
strued, and the party alleging the disability 
has been very uniformly held to bring 
himself exactly within the express words of 
the statute to entitle himself to the benefit 
of the exception. To bring himself within 
the spirit or supposed reason of the excep¬ 
tion is not enough ; 1 Cow. 356 ; 3 Green, 
N. J. 171 ; 2 Curt. C. C. 480 ; 17 Ves. Cli. 87 ; 
4 Ben. 459. Aud this privilege is accorded 
although the person laboring under the 
statute disability might in fact bring suit. 
Thus, an infant may sue before he arrives 
at his majority, but he is not obliged to, and 
his right is saved if he does not; 2 Saund. 
117. The time during which a negro was 
held as a slave should not be counted in 
determining whether an action by him is 
barred by the statute ; 22 S. W. Rep. (Ky.) 
654. The disability must, however, be con¬ 
tinuous and identical. One disability can¬ 
not be superadded to another so as to pro¬ 
long the time ; 37 U. S. App. 129; and if the 
statute once begins to run, whether before 
a disability exists or after it has been re¬ 
moved, no intervention of another and sub¬ 
sequent disability can stop it; 29 Pa. 495 ; 
15 B. Mon. 30 ; 54 Ill. 101 : 2 McCord 269 ; 
24 Neb. 670; 87 Tenn. 172 ; 117 Ind. 539 ; 
147 U. 8. 647. When, however, there are 
two or more coexisting disabilities at the 
time the right of action accrues, suit need 
not be brought till all are removed ; Plowd. 
375 ; 20 Mo. 530 ; 1 Atk. Ch. 610; 1 Shepl. 
397 ; 3 Johns. Ch. 129. 

The time during which a debtor is absent 
residing out of the state of his own free will 
and accord, is to be deducted in estimating 
the time in which an action must be brought 
against him ; 74 Mich. 235 ; 52 Kan. 706 ; 
notwithstanding that he continues to have 
a usual place of residence in the state 
where service of the summons could be 
made on him ; 147 U. 8. 647 ; but a foreign 
corporation is a person out of the state ; 86 
Wis. 285. See Beyond Seas. 

The word return, as applied to an absent 
debtor, applies as well to foreigners, or resi¬ 
dents out of the state coming to the state, as 
to citizens of the state who have gone 
abroad and have returned ; 3 Johns. 267; 11 
Pick. 86; 3 R. I. 178. And in order to set 
the statute in motion the return must be 
open, public, and Buoh and under such cir¬ 
cumstances as will give a party, who exer¬ 
cises ordinary diligence, an opportunity to 
bring his action; 1 Pick. 263 ; 8 Gill A J. 
158; 15 Vt. 727 : 06 Barb. 208. Such a re¬ 
turn, though temporary, will be sufficient; 
8 Cra. 174. But if the return is such and 
under such circumstances as to show that 
the party does not intend that his creditor 
shall take advantage of his presence, or 
such, in fact, that he cannot without extrar 
ordinary vigilance avail himself of it,—if it 
is secret, concealed, or clandestine,—it is 
insufficient. The absence of one of several 
joint-plaintiffs does not prevent the running 


of the statute; 4 Term 016 ; but the absence 
of one of several joint-defendants does ; 09 
E. L. A Eq. 271. This at least seems to be 
the settled law of England ; but the cases 
in the several states or the Union are oon- 
flioting upon these points. See 1 Dutch. 
219 ; 18 N. Y. 567 ; 18 B. Mon. 312 ; 4 Sneed 
99. If a claimant beyond seas when the 
olaim accrued returned to this country, the 
statute began to run and was not suspended 
by his departure to foreign parts ; 28 Ct. 
Os. 255. 

Commencement of process. The question 
sometimes arises as to what constitutes the 
bringing an action or the commencement 
of process, and this is very uniformly held 
to be the delivery or transmission by mail 
in due course of the writ or process to the 
sheriff, in good faith, for service ; 14 Wend. 
649 ; 15 Mass. 859 ; 1 S, A R. 236 ; 26 Md. 
479; 8 Greenl. (Mo.) 447 ; 1 W. Chip. 94. 
The date of the writ is prima facie evidence 
of the time of its issuance ; 17 Pick. 407 ; 7 
Me. 870 ; but is by no means conclusive ; 2 
Burr. 950; 15 Mass. 364. The suit is not 
“ brought ” or ** commenced ” in a federal 
court, to stop the running of the statute, 
until there is a bona fide attempt to serve 
the process; 80 Fed. Rep. 809. 

If the writ or process seasonably issued 
fail of a sufficient service or return by any 
unavoidable accident, or by any default or 
neglect of the officer to whom it Is com¬ 
mitted, or is abated, or the action is other¬ 
wise avoided by the death of any party 
thereto, or for any matter of form, or judg¬ 
ment for plaintiff be arrested or reversed, 
the plaintiff may, either by virtue of the 
statutory provision or by reason of an im¬ 
plied exception to the general rule, com¬ 
mence a new action within a reasonable 
time ; and that reasonable time is usually 
fixed bv the statute at one year, and by the 
courts in the absence of statutory provision 
at thesAme period ; 1 Ld. Raym. 434 ; 2 Pa. 
882 ; 1 Rail. S. C. 543; 10 Wend. 278. See 
78 Ga. 790. Irregularity of the mail is an 
inevitable accident within the meaning of 
the statute ; 8 Me. 447. And so is a failure 
of service by reason of the removal of the 
defendant, without the knowledge of the 
plaintiff, from the county in which he had 
resided and to which the writ was season¬ 
ably sent; 12 Mete. 15. But & mistake of 
the attorney os to time of the sitting of the 
court, and consequent failure to enter, is 
not; 29 Me. 458. An abatement by the mar¬ 
riage of the female plaintiff i9 no abatement 
within the statute ; it is rather a voluntary 
abandonment; 8 Cra. 84. And so, gener¬ 
ally, of any act of the party or his attorney 
whereby tne suit is abated or the action 
fails ; 3 M’Cord 452 ; 29 Me. 458 ; 1 Mich. 252; 
6 Cush. 417. The statute cannot be pleaded 
to an amended count when it contains only 
a restatement of the case as contained in 
the original counts ; 42 Ill. App. 126. The 
filing of a petition will bar the running of 
the statute, though stricken out because it 
does not contain the formal allegations re¬ 
quired, where it was subsequently amend¬ 
ed ; 86 Tex. 560. In Pennsylvania a citation 
to an executor to file an account is equiva¬ 
lent to the commencement of process. 

A nonsuit is in some states held to be 
within the equity of the statute ; 13 Ired. 
123 ; 4 Ohio St. 172 ; 12 La. Ann. 672; see 
47 Mo. App. 218 ; but generally otherwise ; 
1 8. & R. 236; 8 M'Cord 453 ; 8 Harr. N. J. 
269 ; fl Cush. 417. If there are two defend¬ 
ants, and by reason of a failure of service 
upon one an alias writ is taken out, this is 
no continuance, but a new action, and the 
statute is a bar ; 6 Watts 528. So of an 
amending bill introducing new parties; 0 
Pet. 61; 10 B. Mon. 84; 8 Me. 535. A dis¬ 
missal of the action because of the clerk's 
omission seasonably to enter it on the docket 
is for matter of form, within the Massa¬ 
chusetts statute, and a new suit may be in¬ 
stituted within one year thereafter; 7 Gray 
105 ; and so is a dismissal for want of juris¬ 
diction, where the action is brought in the 
wrong county ; 1 Gray 580. In Maine, how¬ 
ever, a wrong venue is not a matter of 
form ; 88 Me. 217. The statute is a bar to 
an action at law after a dismissal from chan¬ 
cery for want of jurisdiction ; 1 Vern. 74; 
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10 Wend. 572 ; 2 Munf. 181. Upon the dis¬ 
missal of an actiou the court cannot extend 
the statutory period of limitation for bring¬ 
ing a new action ; 39 Minn. 115. 

Lex fori governs. Questions under the 
statute are to be decided by the law of the 
place where the action is brought, and not 
by the law of the place where the contract is 
made or the wrong done. If the statute has 
run against a clai m in one state, the remedy 
is gone, but the right is not extinguished; 
and therefore the right may be enforced in 
another Btate where the remedy is still open, 
the time limited by the statute not having 
expired; 15 East 439; 11 Pick. 36, 622 ; 7 
Md. 91; 23 How. 132; 13 Gray 535. So if 
the statute of the place of the contract is 
still unexpired, yet an action brought in 
another place is governed by the lex fori, 
and may be barred ; 1 Cai. 402 ; 5 Cl. & F, 
1. But statutes giving title by ndver>e pos¬ 
session are to be distinguished from statutes 
of limitation. Adverse possession gives 
title ; lapse of time bars the remedy only. 
And a right acquired by adverse possession 
in the place where the adverse possession 
is had is good elsewhere ; 11 Wheat. 361; 

9 How. 407 ; Story, Confl. Laws 582. In 
Pennsylvania, by a recent statute an action 
is barred whenever it is so by the law of the 
state where the cause of action accrued. See 

Lex Fobi. 

Public rights not affected. Statutes of 
limitation do not, on principles of public 
policy, run against the state or the united 
States, unless it is expressly bo provided in 
the Btatute itself ; 130 U. S. 263 ; 147 id. 508 ; 
38 Fed. Rep. 1 ; but the United States is en¬ 
titled to take the benefit of them ; 147 U. S. 
508. No laches is to be imputed to the gov¬ 
ernment ; 2 Mas. 312; 18 Johns. 228 ; 4 
Mass. 528. But this principle has no applica¬ 
tion when a party seeks ms private rights 
in the name of the Btate; 4 Ga. 115 ; but 
see 6 Pa. 290; 127U.S. 338; 132 id. 239 ; 142 
id. 510. Counties, towns, and municipal 
bodies not possessed of the attributes of 
sovereignty have no exemption ; 4 Dev. 
568 ; 22 Me. 445 ; 13 III. 38; 13 Wall. 62 ; 38 
W. Va. 1; 41 Ark. 45 ; 133 Ind. 700; but see 
8 Ohio 298. And it is held that municipali¬ 
ties are excluded from the operation of the 
statute, in regard to the title to land, 101 
Pa. 27 ; 51 Pac. Rep. (Cal.) 950 ; but it is said 
that municipalities may be estopped from 
disputing title where justice ana equity so 
require : Dill. Mun. Corp. § 675. If, how¬ 
ever, the sovereign becomes a party in a pri¬ 
vate enterprise, as, for instance, a stock¬ 
holder in a bank, it subjects itself to the 
operation of the statute ; 5 Pet. 80; 2 Brock. 
393. See, generally, 147 U. S. 506. 

Particular classes of actions . Actions of 
trespass , trespass quare clausum, detinue , 
account , trover , replevin, and upon the case 
(except actions for Blander), and actions of 
debt for arrearages of rent , and of debt 
grounded upon any lending or contract 
without specialty , or simple contract debt, 
are usually limited to six years. Actions for 
slander, libel, assault, and the like, are usu¬ 
ally limited to a less time, generally two 
years. Judgments of courts not of record, 
as courts of justices of the peace and county 
commissioners* courts, are in some states, 
either by statute or the deoisionsof the high¬ 
est courts, included in the category of debts 
founded on contract without specialty, and 
accordingly come within the statute ; 13 
Mete. 251 ; 2 Bail. 58; 87 Me. 29; 2 Grant, 
Cas. 853 ; 6 Barb. 583 ; 8 Living. 367. .In 
others, however, they are excluded upon the 
ground that the statute applies only to debts 
founded on contracts in fact, and not to 
debts founded on contracts implied by law ; 
14 Johns. 480. 

Actions of assumpsit, though not specif¬ 
ically named in the original statute of James 
L as included within the limitation of six 
years, were held in England, after much 
discussion, to be fairly embraced in actions 
of “ trespass” ; 4 Mod. 105 ; 4 B. & C. 44 ; 4 
Ad. & E. 912. The same rule has been 
adopted in this country ; 5 Ohio 444 ; 8 Pet. 
270; 1 Morr. Ia. 59. 8 Cra. 96 ; but see 12 
K. & M. 141 ; and, in fact, assumpsit is ex¬ 
pressly included in most of the statutes. 
And it has also been held in this country that 


statutes of limitation apply as well to mo¬ 
tions made under a statute as to actions ; 11 
Humphr. 423. Such statutes are in aid of 
the common law, and furnish a general rule 
for cases that are analogous in their subject- 
matter, but for which a remedy unknown 
to tbe common law has been provided by 
statutes; as where compensation is sought 
for land taken for a railroad ; 23 Pa. 371 ; 82 
Conn. 521, 

But it must be remembered that in all 
such cases the debt is not discharged,though 
the right of action to enforce it may be 
gone ; 13 U. S. App. 57. So, where a cred¬ 
itor has a lien on goods for a balance due, 
he may hold them, though the statute has 
run against his debt; 8 Esp. 81 ; 11 Conn. 
160; 26 Me. 330 ; 28 Ill. 44. And an ac¬ 
ceptor may retain funds to indemnify him 
against his acceptances, though the accept¬ 
ances may have been outstanding longei 
than the time limited by statute ; 3 Campb. 
418. 

A set-off of a claim against which the stat¬ 
ute has run cannot usually be pleaded in 
bar ; 5 East 16 ; 3 Johns. 261 ; 5 Gratt. 360; 
14 Pa. 531; though when there are cross¬ 
demands accruing at nearly the same time, 
and the plaintiff has saved the statute by 
suing out process, the defendant will be al¬ 
lowed to set off his demand ; 2 Esp. 569 ; 2 
Green, N. J. L. 545; and, generally, when 
there is any equitable matter of defence in 
the nature of set-off, or which might be 
the subject of a cross-action, growing out of 
the subject-matter for which the action is 
brought, courts will permit it to be set up 
although a cross-action or an action on the 
claim in set-off might be barred by the stat¬ 
ute ; 6 Rich. S. C. 113; 9 Ga. 398; 11 E. L. 
& Eq. 10 ; 8 B. Moor. 580 ; 3 Stockt. 44. A 
set-off is barred by the statute only when 
the original claim is barred ; 134 Ind. 494. 

Debts by specialty, as contracts under seal, 
judgments of courts of record (except for¬ 
eign judgments, and judgments of courts 
out of the state, upon which the decisions 
are very discordant), liabilities imposed by 
statute, awards under seal, or wnere the 
submission is under seal, indentures reserv¬ 
ing rent, and actions for legacies, are affect¬ 
ed only by the general limitation of twenty 
years ; Ang. Lim. § 77. But a mortgage, 
though under seal, does not take the note, 
not witnessed, secured thereby, with it, out 
of the limitation of simple contracts; 7 
Wend. 94. And though liabilities imposed, 
by statute are specialties, a liability under 
a by-law made by virtue of a charter is not; 
6 E. L. & Eq. 809; on the ground that by be¬ 
coming a member of the company enacting 
the by-laws, the party consents and agrees 
to assume the liabilities imposed thereby. 

In Massachusetts, Vermont, and Maine, 
the statute is regulated in its application to 
witnessed promissory notes. In Massa¬ 
chusetts an action brought by the payee of 
a witnessed promissory note, his executor 
or administrator, is excepted from the limi¬ 
tation of simple contracts, and is only 
barred by the lapse of twenty years. But 
the indorsee of such a note must sue within 
six yeaie from the time of the transfer to 
him ; 4 Pick. 884 ; though he may sue after 
that time in tbe name of the payee, with 
his consent; 1 Gray 261 , 2 Curt, C. C. 448. 
If there are two promissees to the note, and 
the signature of only one is witnessed, the 
note as to the other is not a witnessed note ; 
115 Mass. 599 ; 18 Shepl. 49. A nd the attes¬ 
tation of the witness must be with the 
knowledge and consent of the maker of the 
note; 8 Pick. 246; 1 Williams Vt. 26. An 
attested indorsement signed by the promis- 
see, acknowledging tbe note to be due, is 
not a witnessed note ; 23 Pick. 282 ; but the 
same acknowledgment for value received, 
with a promise to pay the note, is ; 1 Mete. 
Mass. 21. If the note be payable to the 
maker’s own order, witnessed and indorsed 
by the maker in blank, the indorsement 
being without attestation, an action by the 
first indorsee is barred in six years; 4 Mete. 
Mass. 219. And even if the indorsement be 
attested, a second indorsee or holder by 
delivery, not being the original payee, is 
barred ; 13 Mete. 128. 

Statute bar avoided, when. Trusts in 


general are not within the operation of the 
statute, where they are direct and exclur 
sively within the jurisdiction of a court of 
eqtiity, and the question arises between the 
trustees and the cestui que trust; 7 Johns. 
Ch. 90; 23 Pa. 472 ; 1 Md. Ch. Dec. 53 ; 5 
R. I. 79; 9 Pick. 212. See 31 W. Va. 810 ; 
149 Mass. 253. And of this character are 
the trusts of executors, administrators, 
guardians, assignees of insolvents, and the 
like. The claim or title of such trustees is 
that of the cestui que trust ; 2 Story, Eq. Jur. 
608; 2 Sch. A L. 607, 633 ; 4 Whart. 177 ; 
71 Pa. 106; 1 Johns. Ch. 314 ; 4 Pick. 288. 
The relation between directors and a cor¬ 
poration has the elements of an express 
trust, to which the statute does not apply ; 
20 N. E. Rep; (Ill.) 671. Special limitations 
to actions at law are made in some states 
in favor of executors and administrators, 
modifying or abrogating the rule in equity ; 
and as these laws are made in the interest 
of the trust funds, it is the duty of the exec¬ 
utor or administrator to plead the special 
statute which applies to him as suen, and 
protects the estate ho represents, though 
He is not bound to plead the general statute ; 
13 Mass. 303; 15 N. H. 8 ; 15 S. & R. 231; 
2 Dessaus. 577; 4 Wash. C. C. 639. 

If, however, the trustee deny the right of 
his cestui que trust , and claim adversely to 
him, and these facts oome to the knowledge 
of the cestui que trust, the statute will be¬ 
gin to run from the time when the factq 
become known ; 9 Piok. 212 ; 10 Pet. 223 ; 
22 Md. 142; 52 Mo. 182 ; 11 Pa. 207 ; 33 W. 
Va. 184; 143 U. S. 326. See 77 Cal. 330. 
Long lapse of time will defeat the enforce¬ 
ment or a resulting trust; 32 W. Va. 14. 
The rule exempting trusts from the opera¬ 
tion of the statute does not apply to a re¬ 
sulting trust in favor of creditors ; 30 Minn. 
830 ; 116 Ind. 78. 

Pnncipal and agent. The relation of an 
agent to Iris principal is a fiduciary one, and 
the statute does not begin to run so long as 
there i9 no breach of the trust or duty ; 85 
Ky. 322. When, however, there is such a 
breach, and the principal has knowledge 
of it, the statute will begin to run ; 8 Gill 
A J. 369 ; 5 Cra. 500 ; 4 Jones N. C. 155 ; 
12 Barb. 293 ; 32 Conn. 520. In many cases 
a lawful demand upon the agent to perform 
his duty, and neglect or refusal to comply, 
are necessary to constitute a breach. As 
when money is placed in the hands of an 
agent with which to purchase property, 
and the agent neglects to make the pur¬ 
chase, there must be a demand for the 
money before the statute will begin to run; 
5 Ired. 507; 6 Cow. 876 ; 24 Pa. 52 ; so where 
property is placed in the hands of an agent 
to be sold, and he neglects to sell; 2 Gill A 
J. 389. If, however, the agent’s conduct is 
isuoh as to amount to a declaration on his 
part that he will not perform his duty, or 
if he lias disabled himself from performing 
it, It is tantamount to a repudiation of the 
trust, or an adverse claim against the cestui 
que trust, and the same consequences fol¬ 
low. No demand is necessary; the right 
of aotion accrues atone? upon the declara¬ 
tion, and the statute then begins to run ; 10 
Gill & J. 4 22. 

But where a demand is necessary, it 
should itself be made within the limited 
time; otherwise an agent might be subject 
all his lifetime to demands, however stale ; 
15 Wend. 802 ; 17 Mass. 145 ; 66 Pa. 192; 
unless the agent, by his own act, prevents 
a demand ; 6 Cush. 501. The rendering an 
untrue account by a collection or other 
agent would seem to be such a breach of 
duty as to warrant an action without de¬ 
mand, and would therefore set the statute 
in motion ; 17 Maas. 145. If the custom of 
trade or the law makes it the clear duty of 
an agent to pay over money collected with¬ 
out a demand, then it the principal has 
notice, the statute begins to run from the 
time of collection; and when there is no 
Buch custom or law, if the agent haying 
funds collected gives notice to his princi¬ 
pal, the statute will begin to run after the 
lapse of a reasonable time within which to 
make the demand, though no demand be 
made ; 4 Saudf. 590. 

In equity, as has been Been, fraud prac- 
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edge till after the expiration of the statute 
of limitations, is held to open the case so 
that be maj bring his action within the 
time limited, dating from the discovery of 
the fraud; Bispb. Eq. 203; 83 Va. 461. But 
herein the courts proceed with great cau¬ 
tion, and require not only a dear esse of 
fraudulent concealment, but the absence of 
negligence on the pert of the party seeking 
to obviate the statute limitation by the re¬ 
plication of fraud ; 7 How. 816 ; 13 Pa. 40 ; 
iCurt. C. 0.300 ; 8 Denio 677 ; 11 Ohio 104 ; 
SON. H. 187. See 130 U. S. 605. The con¬ 
cealment must be something more than 
silence or mere general declarations or 
speeches; it must appear that some trick 
or artifice has been employed to prevent in- 
quirv or 6I11U0 investigation^ or calculated 
to mislead or hinder the party from obtain¬ 
ing information by the use of ordinary 
diligence ; or it must appear that the facta 
were misrepresented to or concealed from 
the party by some positive act or declara¬ 
tion when inquiry was made ; 116 Ind. 78 ; 
146 U. S. 317. In some states, fraudulent 
concealment of the cause of action is made 
by statute a cause of exemption from its 
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And the courts construe the Baving clause 
with great strictness, and hold that means 
of knowledge of the concealment are equiv¬ 
alent to knowledge in fact; 8 Allen 130 ; 89, 
Me. 404. In the absence of statutory pro¬ 
vision, the admissibility of the replication 
of fraud in courts of law has been the sub-, 
iect of contradictory decisions in the dif- 
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in Virginia (4 Leigh 474), and in North 
Carolina (3 Murph. 115), it is inadmissible. 
But in the United States courts (1 McLean 
183 ; 130 U. S. 684), Pennsylvania (12 S. ft 


to be admissible ; 5 Mas. 143; and this is 
the rule generally prevalent in the United 
States. 

Running accounts. Such accounts as con¬ 
cern the trade of merchandise between mer¬ 
chant and merchant were by the original 
statute of James I. exempted from its ope¬ 
ration. The earlier statutes of limitation 
in this country contained the same excep¬ 
tion. But it has been very generally omit¬ 
ted in late revised codes. Among the ac¬ 
counts excepted from the operation of the 
statute all accounts current were early held 
to be included; 6 Term 180 ; if they con¬ 
tained upon either side any item upon which 
the right of action accrued within six years, 
whether the accounts were between mer¬ 
chant and merchant or other persons. A nd 
this construction of the law, based, as is said 
in some cases, upon the ground that such 
accounts oome within the equity of the ex¬ 
ception in respect to merchants’ accounts, 
ana in others upon the ground that every 
new item and credit in an account given by 
one party to another is an admission of 
there being some pnaettled account between 
them, and as an acknowledgment, sufficient 
to take the case out of the statute, has taken 
the form of legislative enactment in many 
states in this country, and, in the absence 
of such enactment, has been generally fol¬ 
lowed by the oourts; 20 Johns. 676 ; 6 Pick. 
864 ; 6 Me. 808 ; 6 Conn. 246 ; 4 Rand.488 ; 
12 Pet. 800 ; 11 Gill ft J. 212 ; 4 M’Cord215; 

3 Harr. N. J. 260 ; 5 Cra. 15 ; 1 Md. 888 ; 25 
Pa. 296 ; 80 Cal. 126. 

But there must be a reciprocity of deal¬ 
ing between the respective parties, and the 
accounts must be such that there may be a 
fair implication that it is understood that 
the items of one account are to be a set-off 
so far as they go, against the items of the 
other account; 2 Sumo. 410; 40 Mo. 244 ; 2 
Halst. 867; 4 Cra. 096 ; 1 Edw. Ch. 417 ; 25 
Pa. 296. Where the items of account are all 
on one side, as between a shopkeeper and 
his customer, or where goods are charged 
and payments credited, there is no mu¬ 
tuality, and the statute bars the account ; 

4 M’Cord 215 ; 1 Sandf. 220 ; 17 8. ft R. 847 ; 
18 Ala. 274. See 87 Fed. Rep. 894. And 
where, in the case of mutual account, after 


a statement, the balance has been struok 
and agreed upon, the statute at once applies 
to suoh balance as a distinct demand ; 2 
Saund. 130; 6 Me. 806 ; 1 Davels 894 ; 18 
Pet. 800; 7 Cra. 147 ; unless It was made 
the first item of a new mutual aooount; 8 
Pick. 96 ; 8 Cl. ft F. 121 ; but see 04 Mo. 
App. 548. 

The statute begins to run against mutual 
accounts from the date of the last credit 
and not from the last debit; 68 Vt. 287; and 
if the last item on either side of a mutual 
account is not barred, the whole account is 
saved from the operation of the statute ; 
115 Mo. 581; 27 Atl. Rep. (R. I.) 214. 

A cloeed aooount is nota stated account. 
In order to constitute the latter, an account 
must have been rendered by one party, and 
expressly or impliedly assented to by the 
other; 8 Pick. 107; 6 Me. 808; 13 Pet. 8^0. 
Accounts between merchant and merchant 
are exempted from the operation of the 
statute, if ourrent and mutual, although 
no item appears on either side within six 
years; 19ves. 180; 2 Saund. 124; 8 Bligh 
352 ; 6 Pick. 864 ; 5 Cra. 15; 13 Pa. 8t0 ; 1 
Smith (Ind.) 217. A single transaction be¬ 
tween two merchants is not within the ex¬ 
ception ; 17 Pa. 288 ; nor is an account be¬ 
tween partners ; 8 R. 1.87 ; 75 Cal. 566 ; nor 
an account between two joint-owners of a 
vessel ; 10 B. Monr. 112 ; nor an account 
for freight under a charter-party, although 
both parties are merchants ; 6 Pet. 151. 

Surety. The statute begins to run against 
a surety paying a debt only from the time 
of payment; 99 N. C. 559 ; 82 Va. 751. 

As to limitation in patent oases, see Pa¬ 
tents. 

New promise to pay debt barred . There 
is another important olasa of exceptions, 
not made by the statute, but by the courts, 
wherein, although the statutory limitation 
may have expired, parties bringing them¬ 
selves within the exception have always 
been allowed to recover. In actions of as¬ 
sumpsit, a new express promise to pay, or 
an acknowledgment of existing indebted¬ 
ness made under suoh oiroumstances as to 
be equivalent to a new promise and within 
six years before the time of action brought, 
will take the oase out of the operation of 
the statute, although the original cause of 
action accrued more than six yeara before 
that time; PolL Contr. 625 ; 8 Tex. Civ. 
App. 445. And this proceeds upon the 
ground that as the statutory limitation 
merely bars the remedy and does not dis¬ 
charge Hie debt, there is something more 
than a merely moral obligation to support 
the promise,—to wit, a pre-existent debt, 
whioh is a sufficient consideration for the 
new promise; 2 Mas. 151 ; 8 Gill 165; 19 
Ill. 109 ; 26 Vt 280; Ans. Contr. 100; 9 S. 
ft R. 128; 85 Tenn. 661. The new promise 
upon this sufficient consideration consti¬ 
tutes, in fact, a new cause of action ; 4 East 
399; 0 Taunt. 210 ; 1 Pet. 851; Hare, Contr. 
259. 

This was undoubtedly a liberal construc¬ 
tion of the statute ; but it was early adopt¬ 
ed, and has maintained itself, in the face of 
much adverse criticism, to the present ttme. 
While, however, at an early period there 
was an inclination of the oourts to accept 
the slightest and most ambiguous expres¬ 
sions as evidence of a new promise, the 
Bpirit and tendency of modern decisions 
are towards greater strictness, and seem to 
be fairly expressed in the learned judg¬ 
ment ox Mr. Justice Story, in the case of 
Bell v, Morrison, 1 Pet. 861. “ It has often 

been matter of regret, in modern times, 
that, in the construction of the statute of 
limitations, the decisions had not proceeded 
upon principles better adapted to carry into 
effect the real objects of tne statute ; that, 
instead of being viewed in an unfavorable 
light, as an unjust and discreditable de¬ 
fence, it had [not] received such support 
as would have made it, what it was intended 
to be, emphatically a statute of repose. It 
is a wise and beneficial law, not designed 
merely to raise a presumption of payment 
of a lust debt from lapse of time, but to 
afford security against stale demands after 
the true state of the transactions may have 
been forgotten, or be incapable of explana¬ 


tion, by reason of the death or removal or 
witneasoa. It has a manifest tendency to 
produce speedy settlement of accounts, and 
to suppress those prejudices which may 
rise up at a distance of time and baffle every 
honest effort to counteract or overcome 
them. Parol evidenoe may be offered of 
oonfeeslons (a species of evidence whioh, it 
Has been often observed, it is hard to dis¬ 
prove and easy to fabricate) applicable to 
suoh remote times as may leave no means 
to trace the nature, extent, or origin of the 
claim, and thus open the way to the most 
oppressive oharges. If we proceed one step 
further, and admit, that loose and general 
expressions, from whioh a probable or pos¬ 
sible inference may be deduced of the ac¬ 
knowledgment of a debt by a court or jury, 
that, as the language of some cases has been, 
any acknowledgment, however slight, or 
any statement not amounting to a denial 
of the debt, that any admission of the ex¬ 
istence of an unsettled account, without 
any specification of amount or balance, and 
however indeterminate and casual, are yet 
sufficient to take the case out of the statute 
of limitations, and let in evidenoe, aliunde, 
to establish any debt, however Large and at 
whatever distance of time; it is easy to per¬ 
ceive that the wholesome objects of the 
statute must be in a great measure defeated, 
and the statute virtually repealed.” . . . 
** If the bar is sought to be removed by the 
proof of a new promise, that promise, os a 
new cause of action, ought to be proved in 
a clear and explioit manner, and be in its 
terms unequivocal and determinate ; and, 
if any conditions are annexed, they ought 
to be shown to be performed. 1 ' 

And to the same general purport are the 
following cases, although it is undeniable 
that in the application of the rule there 
seems in some oases to be a looseness and 
liberality which hardly comport with the 
rule ; 32 Me. 300; 14 N. H. 423 ; 7 Hill N. 
Y. 45 ; 131 Pa. 649; 12 Ill. 146 ; 4 Fla, 481; 
6 Ga. 486 ; 79 id. 700; 9 B. Monr. 014 ; 10 
Ark. 134; 11 Ired. 445; 8 Gratt 110; 20 
Ala. N. s. 687; 4 Zabr. 427 ; 12 Ill. 146; 4 
Gray600 ; 88 Vt. 9; 5Nev.206 ; 64Pa. 173; 

11 How. 493 ; 8 Fost. 26; 51 Minn. 482 ; 159 
Maas. 245 ; 7 Misc. Rep. 264 ; 86 Tex. 660 ; 
82 Va. 518. 

The promise must be made to the party 
In interest or his agent, in order to toll the 
statute; 122 Pa. 358; as an acknowledg¬ 
ment to a third person and not intended to 
be communicated to the creditor will not 
suffice ; 6 Mackey 485. 

A new promise to pay the principal only 
does not except the interest from the opera¬ 
tion of the statute; 29 Pa. 189. Nor does 
an agreement to refer take the claim out of 
the statute; 1 Sneed 464; nor the insertion, 
by an insolvent debtor, of an outlawed 
oLaim,in a schedule of bis creditors required 
by law ; 10 Pa. 129 ; 7 Gray 274 (but this is 
not so in Louisiana; 14 La. Ann. 612); 12 
Mete. 470; nor an agreement not to take 
advantage of the statute; 29 Me. 47 ; 17 Pa. 
232; 8 Md. 874 ; 9 Leigh 881. If such an 
agreement were valid, it might be made 
part of the contract, and thus the object of 
the law would be defeated; 83 Me. 169. 
Nor will a devise of property to pay debts 
exempt debts upon which the statute has 
run prior to the testator's death ; 18 Ala. 
611; 4 Pa. 56; 18 Gratt. 829 ; 4 Sandf. 427. 

Nor, in general, will any statement of a 
debt, made officially, in pursuance of spe¬ 
cial legal requirement, or with another pur¬ 
pose than to recognize it as an existing debt; 

12 E. L. ft Eq. 191; 9 Cush. 890 ; 80 Me. 425 ; 
82 Ala. 184. Nor will a deed of assignment 
made by the debtor for the payment of cer¬ 
tain debts, and of his debts generally, and 
a partial payment by the assignor to a cred¬ 
itor ; 1 R. I. 81; 0 E. L. & Eq. 620 ; nor the 
entry of a debt in an unsigned schedule of 
the debtor’s liabilities, made for his own 
use; 80 Me. 425; nor an undelivered mort¬ 
gage to seoure a debt against whioh the 
statute has run, thongh duly executed, ac¬ 
knowledged and recorded; 6 Cush. 151. 
But if the mortgage be delivered, it will be 
a sufficient acknowledgment to exempt the 
debt secured thereby from the operation of 
the statute ; 4 Cush. 659 ; 18 Conn. 957 ; 14 
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Tex. 072. And to will the answer to a bill 
In obanoery which expressly sets forth the 
existenoe of each a debt; 4 S&ndf. 427 ; 8 


Oill 166. An acknowledgment by a mort¬ 
gagor to a stranger of the existence of the 
debt secured by the mortgage, without an 
express promise to pay the debt, will not 
prevent the bar of the statute; 64 C&L 
854. 


If there is any thing said to repel the in¬ 
ference of a promise, or inconsistent there¬ 
with, the statute will not be avoided; 1 
Harr. A J. 219; 28 Pa. 452 ; 6 Pet. 86 ; 5 
Blackf. 486; 11 La. Ann. 712; 14 Me. 800; 4 
Mo. 100; 15 Wend. 187. A promise to pay 
is implied from an acknowledgment of a 
debt as an existing debt; 159 Mass. 245. 
41 The account is due, and I supposed it had 
been paid, but did not know of its being 
ever paid," is no new promise; 8 Cra. 72. 
If the debtor admits that the debt is due, 
but intimates his purpose to avail himself 
of the bar of the Btatute, the acknowledg¬ 
ment Is insufficient; 2 Dev. & B. 82; 2 
Browne 85; 29 Conn. 457. So if he says he 
will pay if he owes, but denies that he 
owes; 8 Me. 97 ; 2 Pick. 868 ; 70 Tex. 027. 
So if he states his inability to pay ; 22 Pick. 
291; 18 N. H. 486. So if he admits the 
claim to have been once due, but claims 
that it is paid by an account against the 
claimant; 8 Fairf. 72; 5 Conn. 480; 11 
Conn. 160. See 84 Wis. 240 ; 65 Vt. 287. 
44 1 am too unwell to settle now; when I 
am better, I will settle your account; ’* held 
insufficient; 9 Leigh 881. So of an offer 
to pay a port in order to get the claim out 
of the hands of the creditor ; 2 Bail. So. C. 
283 ; and of an admission that the account 
is right; 4 Dana 505. An indorsement on 
a note dated the day before it would out¬ 
law, that 44 the within note shall not be 
outlawed,* 1 written and signed by the party 
thereto, will take it out of the statute ; 67 
Mich. 248 ; 94 id. 411; 85 Tenn. 678. Let¬ 
ters which merely acknowledge an indebt¬ 
edness, but do not refer to any particular 
account, or mention the amount of the debt. 


and which are not written to serve as an 
acknowledgment, are not sufficient; 69 
Miss. 225. 

If the new promise is subject to condi¬ 
tions or qualifications, is indefinite as to 
time or amount, or as to the debt referred 
to, or in any other wav limited or con¬ 
tingent, the plaintiff will be held to bring 
himself strictly within .the terms of the pro¬ 
mise, and to show that the condition has 
been performed, or the contingency hap¬ 
pened, and that he is not excluded by any 
limitation, qualification, or uncertainty ; 
11 Wheat. 809; 8 Mete. 432 ; 15 Johns. 511 ; 
8 Bingh. 688 ; 3 Hare 299 ; 85 Tenn. 214. 
If the promise be to pay when able, the 
ability must be proved by the plaintiff; 4 
Esp. 86; 18 N. H. 486; 9 Pa. 410 ; 11 Barb. 
254. But see 10 Vt. 808 ; 80 Ill. 429; 7 Hill 
45 ; 15 Ga. 895 ; 85 Tenn. 214 ; 70 Tex. 718. 
8o if it be to pay as soon as convenient, 
the convenience must be proved ; 2 Cr. & 
M. ; or, 44 if E will say that I have had the 
timber,*’ the condition must be complied 
with ; 1 Pick. 870. 

And if there be a promise to pay in spe¬ 
cific articles, the plaintiff must show that 
he offered to accept them; 8 Johns. 818. 
The vote of a town to appoint a committee 
to 4 4 settle the dispute " was held to be a 
conditional promise, requiring, to give it 
force as against the statute, proof that the 
committee reported something due; 11 
Mass. 452. If the original promise be con¬ 
ditional, and the new promise absolute, 
the latter will not alter the former; 8 Wash. 
C. C. 404. But where the promise by A 
was to pay if the debtor could not prove 
that B had paid it, it was held that the 
onus was upon A to prove that B had paid 
it; 11 Ired. 445. The offer must be accepted 
altogether or rejected altogether. The lia¬ 
bility of theidefendant is to be tried by the 
test he has himself prescribed ; 4 Leigh 603 ; 
10 Johns. 85 ; 1 Gifi A J. 497. 

It must appear clearly that the promise 
is made with reference to the particular 
demand in suit; 6 Pet. 66 ; 6 Ga. 21 ; 1 Kay 
650 ; 11 Ired. 86; though a general admis¬ 
sion would Beem to be sufficient, unless the 


defendant show that there were other 
demands between the parties; 4 Gray 
606 ; 8 Gill 82; 19Pa. 888 ; 28 Conn. 458. 
If the admission be broad enough to 
cover the debt in suit, according to 
some authorities, the plaintiff can prove 
the amount really due aliunde. But the 
authorities are not at one on this point; 12 
C. A P. 104; 6 N. H. 867 ; 23 Pick. 291 ; 27 
Me. 483 ; 1 Pet. 851 ; 9 Leigh 881; 2 Dev. A 
B. 390 ; 23 Pa. 418. 

Part payment of a debt is evidence of a 
new promise to pay the remainder ; 2 Dougl. 
552; 19 Vt. 28; 6 Barb. 583 ; 23 Or. 106. 
See 65 Hun 625. It is, however, but prima 
facie evidence, and may be rebutted by 
other evidence ; 28 Vt. 642 ; 27 Me. 870 ; 4 
Mich. 508 ; L. R. 7 Q. B. 493; 13 Wall. 254 ; 
63 N. Y. 442 ; 88 Miss. 41; 5 Ark. 638; 7 
Ind. App. 417. The payment must be 
voluntary and made with the intent that it 
should be applied upon the debt; 60 Vt. 
453. Payment of the interest has thq same 
effect as payment of part of the principal; 

8 Bingh. 809; 7 Blackf. 537; 17 Cal. 
574; 14 Pick. 387 ; 60 Vt. 566. And the 
giving a note for part of a debt; 2 Mete. 
168 ; 40 Kan. 1 ; or for accrued interest, is 
payment; 13 Wend. 267 ; 6 Mete. 553 ; and 
so is a second mortgage given as payment 
of interest on the first mortgage ; 75 Mich. 
167; and so is the credit or interest in an 
account stated ; 6 Johns. 267 ; and the de¬ 
livery of goods on account; 4 Ad. A E. 71 ; 
80 Me. 253 ; 11 How. 493. But the payment 
of a dividend by the assignee of an insol¬ 
vent debtor is no new promise to pay the 
remainder ; 7 Gray 887 ; 6 E. L. A Eq. 520 ; 
and it lias been held by respectable author¬ 
ities that new part payment is no new 
promise, but that in order to take the case 
out of the statute, the payment must be 
made on account of a sum admitted to be 
due, accompanied. with a promise to pay 
the remainder; 6 M. A W. 824 ; 6 E. L. & 
Eq. 520 ; 20 Mus. 663 ; 7 Gray 274. Pay¬ 
ments of part of the sum sued for do not 
take the case out of the statute, when the 
evidence does not show that at the time of 
such payment, the party knew that he 
owed the sum in suit and the payments 
were apparently made on account of bills 
that accrued after the accrual of the debt 
in suit; 141 N. Y. 489. And a payment in¬ 
tended to cover the whole amount due is 
ineffectual as part payment to defeat the 
operation of the statute ; 5 Misc. Rep. 213. 

Part payment by a Burety in the presence 
of his principal, and without dissent, is 
payment by the principal; 2 Fost. 219; but 
part payment by the surety after the stat¬ 
ute has barred the debt, is not a new prom¬ 
ise to pay the other part; 18 B. Monr. 
648. A payment by the maker of a note 
cannot be relied on to take the note out of 
the statute as to the surety ; 48 Ill. App. 
801. A general payment on account of a 
debt for which several notes were given, 
without direction as to the application of 
the payment, may be applied by the creditor 
to either of the notes, so as to take the note 
to which the payment is applied ont of the 
statute ; but tne payment cannot be appor¬ 
tioned to the several notes with the same 
effect; 19 Vt. 26; 81 E. L. A Eq. 55; 1 
Gray 630. With respect to promissory 
notes and bonds, the general proof of part 
payment or of interest is the indorsement 
thereon; 1 Ad. A E. 102; 9 Pick. 42; 42 
Barb. 18; 17 Johns. 182. But it must be 
made bona fide, and with the privity of the 
debtor; 2 Campb. 821; 7 Wend. 408 ; 45 
Mass. 578; 4 Leigh 519. 

The payment may be made to an agent, 
or even a stranger not authorized to receive 
it, but erroneously supposed to be au¬ 
thorized. It is as much an admission of 
the debt as if made to the principal him¬ 
self ; 1 Bingh. 480; 10 B. A C. 122. And 
so with referenoe to acknowledgments or 
new promisee ; 4 Pick. 110 ; 11 Me. 152 ; 21 
Barb. 851; 86 Iowa 576; 19 III. 189. And 
the weight of authority is in favor of the 
rule that part payment of a witnessed note 
or bond will avoid the statute ; 80 Me. 164; 

9 B. Monr. 488; 12 Mo. 94; 18 Ark. 521. 
Whether the new prpmise or payment, if 
made after the debt is barred by the stat¬ 


ute, will remove the bar, is also a mooted 
point, the weight of authority perhips 
being in favor of the negative; Piet 
887; 10 Ala. H. 6. 959; 18 Mias. 064 ; 2 
Co mat. 628 ; 2 Kern. 685 ; 13 La. Ann. 868, 
685 ; 14 Ark. 199. In Ohio it is so, by 
statute; 17 Ohio 9. For the affirmative, 
we 18 Vt. 440; 20 Me. 176 ; 5 Ired. 841 ; 2 
Tex. 501; 8 Humphr. 656; 47 Pa, 888: 6 
Barb. 588. 

It was long held that an acknowledgment 
or part payment by one of several joint? 
contractors would take the claim out ofths 
statute as to the other joint-contractors; 
fiteph. Ev. § 17; 2 Greenl. Ev. 488; 2 H. 
Bis, 840 ; and such is the law in some parts 
of the Union ; 4 Pick. 382 ; 25 Vt. 890; 19 
Conn. 87 ; 1 R. I. 88 ; 8 Munf. 240; 1 M Cord 
541; 7 Ired. 518 ; 80 Me. 810; 45 Miss. 867 ; 
18 N. Y. 559. See 85 Wis. 828. But in other 
courts the contrary rule prevails; 1 Pet. 
851; 6 N. H. 124 ; 7 Yerg. ^84 ; 1 M’Mullin 
297; 12 Md. 223; 17 S. A R, 126; 41 Ala. 
222. See 69 Md. 499. 

An acknowledgment or part payment 
made by an agent acting within tne scope 
of his authority is, upon the familiar maxim. 
quifacit peralium facitper ae, an acknowl¬ 
edgment or part payment by the principal; 
see Tayl. Ev. 608 ; and hence if a partner 
has been appointed specially to settle the 
affairs of a di3solved partnership, his ac¬ 
knowledgment or part payment t>y virtue 
of his authority as such agent will take the 
claim out of the statute; 6 Johns. 267; 1 
Pet. 351 ; 20 Me. 347 ; 8 8. A R. 845; as 
will part payment by a partner without 
special authority ; 156 Mass. 814. A writ¬ 
ten acknowledgment to take a barred de¬ 
mand out of the statute must be made to 
the creditor or his agent, and it must be 
mide with knowledge of his agency; 50 
Mo. App. 194. And the wife may be such 
agent as to a claim for goods sold to her 
during the absence of her husband ; 8 Bing. 
119; but a wife during coverture, not made 
specially or by implication of law an agent, 
cannot make a new promise effectual to 
take a claim to which she was a party dum 
tola out of the statute ; 1 B. A C. 248 ; 24 
Vt. 89; 12E. L. A Eq. 898 ; not even though 
the coverture be removed before the ex¬ 
piration of six vears after the alleged 
promise; 2 Pa. 4D&. 

Nor is the husband an agent for the wife 
for such a purpose ; 15 Vt. 471 ; but he is 
an agent for the wife, payee of a note given 
to her dum tola, to whom a new promise or 
part payment may be made; 6 Q. B. 987 ; 
nor is the widow of the maker of notes, 
although she made payments b rfore the 
cause of action was barred; 10 Ky. L. Rep. 
4.)8. So a new promise to an executor or 
administrator is sufficient; 8 Mass. 184 ; 17 
Johns. 380 ; 7 Comst. 179 ; and the weight 
of authority seems to be in favor of the 
binding force of a promise or part pay¬ 
ment made by an executor or administra¬ 
tor ; 12 Cush. 824 ; 12 B. Monr. 403 ; 9 Ala. 
503 ; 17 Ga. 96 ; 9 E. L. A Eq. 80 ; 10 Md. 
242 ; 4 B. Monr. 36 ; particularly if the 
promise be oxprees; 15 Johns. 8; 15 Me. 
860 ; 86 N. J. L. 44. But see contrary ; 7 
Ind. 442 ; 9 Md. 817 ; 14 Tex. 812 ; 85 Pa. 
259; 11 Sm. A M. 9; 7 Conn. 172; see 12 
Wheat. 565. A promise by the life tenant 
to pay taxes may be relied upon ns against 
a remainderman, to remove the bar of the 
statute; 77 Md. 582. 

To put an end to all litigation in England 
as to the effect of a new promise or ac¬ 
knowledgment, it was enacted by stat. 9 
Geo. IV. c. 14, oommonly known as Lord 
Tenterden’s Act, that the new promise or 
acknowledgment by words only, in order 
to be effectual to take a case out of the 
statute of limitations, should be in writing, 
signed by the party chargeable thereby ; 
and this statute has been substantially 
adopted by most of the states in this coun¬ 
try. This statute affects merely the mode 
of proof. The same effect is to be given to 
the words reduced to writing as would, be¬ 
fore the passage of the statute, have been 
given to them when proved by oral testi¬ 
mony ; 7 Bingh. 163. See 76 Ga. 371. If 
part payment is alleged, 44 words only,” ad¬ 
mitting the fact of payment, though not 
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strictly construed and every presumption 
is in favor of the true owner ; 73 Wis. 468. 
The statute does not begin to run in favor 
of the possession of public land until the 
title passes from the United States; 97 Mo. 
534; 50 Ark. 141 ; there is no adverse pos¬ 
session against the state ; 84 Va. 701. 

The claim by adverse possession must 
have some definite boundaries ; 1 Mete. 
Mass. 528 ; 10 Johns. 447 ; 10 S. A ft. 884; 
4 Vt 155; 8 H, & 8. 18. There ought to 
be something to indicate to what extent 
the adverse possessor claims. A suffloient 
inclosure will establish the limits, without 
actual continued residence on the land; 8 
S. A R. 291 ; 14 Johns. 405; 3 H. A M’H, 
595; 10 Mass. 93; 4 Wheat. 213. But it 
must be an aotual, visible, and substantial 
inolosure ; 7 N. H. 436 ; 2 Aik. 364 ; 4 Bibb 
4-55. An inolosure on three sides, by a 
trespasser as against the real owner, is not 
enough ; 8 Me. 289; 5 Md. 256; nor is an 
unsubstantial brush fence; 10 N. H. 397; 
39 N. W. Rep. (Mich.)747 ; nor one formed 
by the lapping of fallen trees ; 3 Mete. Mass. 
125 ; 2 Johns. 230. Natural barriers may 
be a suffloient enclosure ; 75 Cal. 584. And 
where the claim is by possession only, 
without any color or pretence of title, it 
cannot extend beyond the actual limits of 
the inclosure ; 8 H. A M’H. 621 ; 5 Conn. 
305 ; 28 Vt. 142; 6 Ind. 273. And this 
must be fixed, not roving from pail to part; 
11 Pet. 58. Possession and occupancy of 
hind not enclosed by a fence may be ad¬ 
verse; 71 Mich. 891. 

Extension of the inclosure within the time 
limited will not give title to the part in¬ 
cluded in the extension; 2 H. A J. 391; 8 
Ill. 238, Where, however, the claim rests 
upon color of title as well as possession, the 
possession will be regarded as ooextensive 
with the powers described in the title-deed; 
11 Pet. 41 ; 8 Mas. 880 ; 8 Ired. 578; 2 Ill. 
181 ; 13 Johns. 406 ; 5 Dana 232; 4 Mass. 
416 ; 23 Cal. 481 ; unless the acts or declar¬ 
ations of the ocoupant restrict it. But the 
constructive possession of land arising from 
color of title cannot be extended to that 
part of it whereof there is no actual ad¬ 
verse possession; 28 Pa. 124; 16 B. Monr. 
472 ; 7 Watts 442; nor will a subsequent 
conflicting possession, whether undercolor 
of title or not, be extended by construction 
beyond, the limits of the actual adverse 
possession for the purpose of defeating a 

f rior constructive possession ; 6 Cow. 677 ; 

1 Vt. 521. Nor can there be any con¬ 
structive adverse possession against the 
owner when there has been no aotual pos¬ 
session which he could treat as a trespass 
and bring suit for; 8 Rioh. 101. A tres¬ 
passer who afterwards obtains color of title 
can olaim constructively only from the time 
when the title was obtained; 16 Johns. 
298. If one by mistake enclose the land of 
another, and claim it as his own .to certain 
fixed monuments or boundaries, his actual 
and uninterrupted possession as owner for 
the statutory perioa will work a disseisin, 
and his title will be perfeot; 25 Neb. 764 ; 
75 Cal. 610 ; 87 Tenn, 575. 

This doctrine of constructive possession, 
however, applies only to land taken posses¬ 
sion of for the ordinary purpose of cultiva¬ 
tion and use, and not to a oase where a few 
acres are taken possession of In an unculti¬ 
vated township for the mere purpose of 
thereby gaining title to the entire town¬ 
ship; 23 Vt. 888; 1 Cow. 286 ; 6 R Monr. 
468; 14 Vt. 400. 

In fine, with a Little relaxation of striot- 
nesB in the case of wild, remote, and un¬ 
cultivated lands, the sort of possession 
necessary to acquire title is adverse, open, 
public, and notorious, and not clandestine 
and secret; possession, exclusive, uninter¬ 
rupted, definite as to boundaries, and fixed 
as to its locality. 

Color of title is anything in writing, how¬ 
ever defective, connected with the title, 
which serves to define the extent of the 
claim ; 2 Cai. 188 ; 21 How. 498 ; 80 Ill. 
279 ; 34 Wis. 423 ; 16 N. H. 874 ; 19 Ga. 8; 
17 Or. 532 ; and it may exist even without 
writing, if the faots and circumstances 
show clearly the character and extent of 
the claim ; 17 III. 496 ; Ang. Lim. § 404. 


It exists wherever there is a reasonable 
doubt regarding the validity of an apparent 
title, whether such doubt arises from the 
circumstances under which the land is 
held, the identity of the land conveyed, or 
the construction of the instrument under 
which the party in possession claims title ; 
148 U.S. 301. 

A fraudulent deed, if accepted in good 
faith, givee color of title; 8 Pet. 244; so 
does a defective deed ; 4 H. A M’H. 222; 6 
Wise. 527 ; unless defective in defining the 
limits of the land ; 1 Cow. 276 ; so does an 
improperly executed deed, if the grantor 
Believes he has title thereby ; 6 Mete. 337 ; 
so does a sheriff’s deed; 7 B. Monr. 236 ; 
22 Ga. 56 ; 7 Hill 476; and a deed from a 
collector of taxes ; 4 Ired. 164 ; 24 Ill. 577 ; 
143 id. 265 ; 37 Neb. 853 ; 7 Wash. 617 ; 132 
U. S. 239 ; unless defective on its face; 29 
Wise. 256 ; 97 Mo. 356; but Bee 77 Cal. 485 ; 
and a deed from an attorney who has no 
authority to convey; 2 Murpn. 14; 28 N. Y. 
9 ; and a deed founded on a voidable deoree 
in chancery ; 1 Meigs 207 ; and a deed, by 
one tenant in common, of the whole estate, 
to a third person; 4 D. A B. 54; 2 Head 
674; and a deed by an infant ; 4 D. A B. 
289; And a deed made by a husband and 
wife of the wife’s interest in a former hus¬ 
band’s estate ; 182 Ind. 546. 

So possession, in good faith, under a void 
grant from the state, gives color of title {4 
Ga. 115. And if A purchases underfill exe¬ 
cution against B, takes a deed, and on the 
same day conveys to B, though the pur- 
ohaae and conveyance be at the request of 
B, and no money is paid, B has a colorable 
title ; 4 D. A B. 201 ; 7 Humphr. 867. A 
will gives color of title ; but if it has but 
one subscribing witness, and has never been 
.proved, it does not; 5 Ired. 711. Nor does 
the sale by an administrator of the land of 
his solvent intestate, under a license of the 

J irobate court, unless accompanied by a deed 
rora the administrator ; 34 N. H. 544; 13 
Md. 105. Nor does the sale of property by 
an intestate to his son, of which the posses¬ 
sion is held by the wife, who is adminis¬ 
tratrix, while the son lives in the family, as 
against the intestate’s creditors; 30 Miss. 
472. A person taking possession under a 
judicial sale has color of title, though the 
judicial proceedings were void; 184 Ind. 
288 ; 87 W. Va. 215. 

If there is no written title, then the pos¬ 
session must be under a bona fide olaim to 
a title existing in another ; 8 Watts 72. 
Thus, if under an agreement for the sale of 
land the consideration be paid and the pur¬ 
chaser enter, he has color of title ; 5 Mete. 
Mass. 173; 10 Foet. 581; 87 Miss. 188; 86 
Ala. 308 ; 2 Strobh. 24 ; 12 Tex. 195 ; 17 Ga. 
600; though if the consideration be not 
paid, or be paid only in part, he has not; 
2Bail. 59 ; 11 Ohio455 ; 20Ga. 811 ; 2Dutch. 
351; because the fair inference in such case 
is that the purchaser is in by consent of the 
grantor, and holds subordinately to him 
until the payment of the full consideration. 
There is, in fact, a mutual understanding, 
and a mutual confidence, amounting to an 
implied trust; 9 Wheat. 241 ; 12 Mass. 825 ; 
1 Wash. C. C. 207 ; 1 Spear 291. 

In New York, a parol gift of land is said 
not to give color of title ; 1 Johns. Cas. 86 ; 
but it is at least doubtful if that is the law 
of New York ; 6 Cow. 677 ; see also 5 icL 


346; 8 id. 589; 9 id. 580. In a later case it 
Is said that to avoid a deed given by one out 
of possession, the party in possession must 
hold adversely, “ claiming under a title” 
and not 41 under a claim or title " ; 89 Barb. 
513. In some other states, a parol gift is 
held to give oolor of title if accompanied 
by aotual entry and possession. It mani¬ 
fests, equally with a sale, the intent of the 
donee to enter, and not as tenant; and it 
equally proves an admission on the part of 
the donor that the possession is so taken ; 
18 Conn. 227 ; 2 B. Monr. 282 ; 89 Conn. 98 ; 
52 Mo. 108; 87 Miss. 188; 15 Ark. 1; 4 
Allen 425 ; 82 N. J. L. 289 ; but see, contra, 
24 Ga. 494. The element of good faith, and 
the actual belief on the part of the claimant 
that he Imm title, give the claimant by oolor 
of title his advantage over the mere trespas¬ 
ser, who, as we have seen, is restricted care¬ 


fully to his actual occupation ; and it may 
be said, generally, that whenever the facts 
and circumstances show that one in posses¬ 
sion, in good faith and in the belief that he 
has title, holds for himself and to the ex¬ 
clusion of all others; his possession must be 
adverse, and according to his assumed title, 
whatever may be his relations In point or 
Interest or priority, to otheni; 5 Pet. 440 ; 

1 Paine 467 ; 11 Pet. 41. When a man en¬ 
ters under such a claim of title, his entry 
on a part is an entry on the whole ; but if 
he claims no such title he has no seisin by 
his entry but by the ouster of him who was 
seised, which can only be by the actual and 
exclusive occupation of the land ; 4 Mass. 
416. See Wood. Lim. § 259. 

In cases of mixed possession, or a posses¬ 
sion at the same time by two or more per¬ 
sons, each under a separate colorable title, 
the seisin is in him who has the better or 
prior title; 4 Wheat. 213 ; 20 How. 235 ; 8 
Wend. 149 ; for, though there may be a 
concurrent possession, there cannot be a 
concurrent seisin; and, one only being 
seised, the possession must be adjudged to 
be in him, because he has the better right; 
10 Mass. 151 ; 3 S. A R. 509 ; 1 D. A B. 5. 
Of course, in such a case, if one has color 
of title, and the other is a mere trespasser 
or Intruder, the possession is in him who 
has color of title ; 2 Harr. A J. 112; 4 8. A 
R. 465 ; 5 Du. 272. The possession of the 
true owner must prevail over the claim by 
constructive possession by one who holds 
under mere color of title ; 69 Tex. 846. No 
length of possession of one partner of real 
estate paia for with partnership funds and 
conveyed to him, bars the other partners; 
185 U'. S. 621. 

But, with all the liberality shown by the 
oourts in giving color of title, it has been 
denied that a grant from a foreign govern¬ 
ment oonfers it, on the ground that the 
possession under such a title was rather a 
question between governments than indi¬ 
viduals ; 3 H. A McH. 621. Thus, the 
oourts of New York have refused to recog¬ 
nise claims under a grant of the French 
government in Canada, made prior to the 
treaty between Great Britain and France 
in 1763; 4 Johns. 163; 12 id. 305; as con¬ 
ferring color of title. But the soundness of 
the exception has since been questioned in 
the same court; 8 Cow. 589 ; and the grant 
of another state has been expressly held to 
give color of title in Pennsylvania, even as 
against one claiming under her own grant; 

2 Watts 37. For political reasons, it has 
been held that a grant from the Indians 
gives no color of title; 8 Wheat. 571; nor 
does a grant by an Indian in contravention 
of a statute; 41 Fed. Rep. 705; but a sheriff’s 
deed for land in the Southern Confederacy 
was held to give color of title; 10 Fed. Rep. 
531. See Color of Title. 

One joint-tenant, tenant in common, or 
coparcener cannot dismiss another but -by 
'aotual ouster, as the seisin and possession 
of one are the seisin and possession of all, 
and inure to the benefit or all; 2 Salk. 422; 

7 Wheat. 59; 12 Mete. 857; 11 Gratt. 505; 

8 S. A R. 881 ; 4 Day 478 ; 116 Ind. 103 ; 160r. 
178 ; actual ouster implies exclusion or ex¬ 
pulsion. No force is necessary ; but there 
must be a denial of the right of the co- 
tenant ; 5 Burr. 2604 ; 9 Cow. 580 ; 22 Tex. 
663; 1 Me. 89; 12 Wend. 404; and, like a 
grant, after long lapse of time it may be 
presumed ; 1 East 568 ; 8 Mete. 101; 29 
Wise. 226; and inferred from acts of an 
unequivocal character importing a denial; 

8 Watts 77 ; 1 Me. 89 ; 8 A. K. Marsh. 77 ; 
97 Mo. 426; 16 Or. 173; 87 Minn. 388 ; 82 
Va. 759 ; 98 N. C. 807 ; 78 Ga. 142 ; 74 Iowa 
859; but the possession of the grantee of 
one tenant in common is adverse to all; 13 
B. Monr. 436 ; 4 Paige 178. 

The possession of the tenant is likewise 
the possession of his landlord, and oannot be 
adverse unless he distinctly renounce his 
landlord’s title ; 2 Caropb. 11 ; 2Binn. 468 ; 
10 N. Y. 9; 8 Pet. 48 ; 6 Watts 500; 7 Mont. 
288 ; 84 Ala. 598; id. 208; 113 N. Y. 268; 
40 La. Ann. 688 ; 70 Tex. 547. 

Mere non-payment of rent during the 
time limited, there having been no demand, 
does not prejudice the landlord’s right to 
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enter and demand It. even though the 1 
contains a clause giving the right of 
entry in case of non-payment of rent; 5 
Cow. 138 ; 7 East 290; see DO N. Y. 587 ; 
and payment of rent is conclusive evidence 
that the occupation of the P^ty paving w*. 

Twrniasive and not adverse; 8 B. 4 C. 185 ; 
18L. J H. 8. Q B. 236. The defendant in 
execution after a sale is a quasi tenant at 
will to the purchaser; and Ins po®esaion la 
not therefore adverse; 1 Johns. Cas. 158; 

3 Wm« 198. And a mere holding over after 
the expiration of a lease does not change the 
character of the possession ; 2 Gill A J. 178 ; 
nor does the assignment of the lease, or a 
sub-letting. The assignee and sub-lessees 
are still tenants, so far as the title by ad¬ 
verse possession is concerned ; 4 3. A K. 
487 ; 8Tet. 48; 6 Cow, 731. 

If the tenant convey the premises, as we 
have before aeen, the landlord may treat the 
grantee as a disseisor by election ; but the 
grantee cannot set up the act as the baais 
of a title by adverse possession ; 5 Cow 128; 
nn lwM in the case where the relation of land¬ 
lord and tenant subsists by operation of law; 
ns where one makes a grant and by the omis¬ 
sion of the word *' heirs ” an estate for lire 
only passes. In such oaae, after the death 
of the tenant for life an adverse possession 
mA v commence; 7 Cow. 833. So in case the 
tenant has attorned to a third person and 
the landlord has assented to tne attorn¬ 
ment; 6 Cow. 188; 4 How. 288 ; 10 Sm. A 
|4 , 440 ; 4 Gilm. 886. But a mere parol dis¬ 
claimer, by the lessor, of the existence of 
the relationship, and of all right in the 
premises, is not equivalent to an attorn¬ 
ment. To admit such disclaimer would 
lead to fraud and perjury, and is in direct 
violation of the principles of the statute of 
frauds; 7 Johns. 188; 5 Cow. 74 j but see 
18 S. AR. 138. , , _ 

The possession of one’s agent is, within the 
.purview of the statute of limitation, the 
possession of his principal; 87 Neb. 858. 
See 112 Mo, 527 ; 147 U. S. 508. 

The possession of the mortgagor is not ad¬ 
verse to the mortgagee (the relation being 
in many respects Analogous to that of land¬ 
lord and teuant); 3 Pet. 43 ; 4 Cra. 415 ; 11 
Mass, 125 ; 30 Mias. 49 ; 27 Pa. 504 ; Dougl. 
275; see 112 Mo. 527; not even if the pos¬ 
session be under an absolute deed, if intend¬ 
ed as a mortgage ; 19 How. 289. The re¬ 
lation of mortgagor and mortgagee is very 
peculiar and sui generis. It is sometimes 
like a tenancy for years; Cro. Jac. 659; 
sometimes like a tenancy at will; Dougl. 
275; and sometimes like a tenancy on suffer- 
anoe ; 1 Salk. 245 ; but, whatever it may be 
like, it is always presumed to be by permis¬ 
sion of the mortgagee until the contrary be 
shown. The assignee of the mortgagor, 
with notice, is in the same predicament 
as the mortgagor; but if he purchase with¬ 
out notice, ana particularly if the mortgage 
be forfeited at the date of his purchase, 
his possession will be adverse; 19 Vt. 526 ; 6 
B. Mon. 479 ; 2 Sandf. 686 ; 84Mo. 285 ; 82 
Miss. 812; 19 How. 289. 

But, although the possession of the mort¬ 
gagor be not adverse so as to give title under 
the statute against the mortgagee, the 
courts have nevertheless practically abro¬ 
gated this rule, by holding that where the 
mortgagor has held during the statutory 
limit, and has meantime paid no interest 
nor otherwise recognised tne rights of the 
mortgagee, this raises a presumption that 
the debt has been paid, and is a good de¬ 
fence in an action to foreclose; 12 Johns. 
248 ; 9 Wheat. 407 ; 8 Mete. 87. And the 
tot pons for so holding seem to be equally 
cogent with those upon which rests the well- 
settled role that, with certain exceptions, 
the mortgagee’s possession for the time lim¬ 
ited bars*the mortgagor’s right to redeem ; 
2 J. A W. 484 ; 6 E. L. A Eq. 855; 1 Johns. 
Ch. 885; 9 Wheat. 489 ; 8 Harr. A M’H. 
828 ; 2 fl u nan 401 ; 18 Ala. 246; 20 Me. 269. 

The exceptions to this rule are— first , 
where an account has been settled within 
the limited time ; 2 Vern. 877 ; 5 Bro. C. C. 
187 ; 5 Johns. Ch. 523 ; second, where with 
in that time the mortgagee, by word* 
spoken or written, or by deed, has clearly 
and unequivocally recognized the fact that 


he held as mortgagee; 8 Bro. 897; 1 Sira. A 
Stu. 847 ; 1 Johns. Ch. 094 ; 10 Wheat. 152 ; 

8 Sumn. 160; by which reoognition a sub¬ 
sequent purchaser, with actual or construct¬ 
ive notice of the mortgage, is barred; 7 
Paige Ch. 465 ; third. where no time is fixed 
for payment, as in the case of a mortgage 
where the mortgagee is by agreement to 
enter and hold till he is paid out of the rents 
and profits ; 1 Vt. 418 ; fourth , where the 
mortgagor continues in possession of the 
whole or of any part of the premises; Sel. 
Cas. Ch. 55 ; 1 Johns. Ch. 594 ; 1 Neb. 842; 
and, fifth, where there is fraud on the part 
of the mortgagee, or at the time of the in- 
oeption of the mortgage he has taken ad¬ 
vantage of the necessities of the mortgagor ; 

1 Johns. Cas. 402, 505 : 2 Cruise 161. 

The trustee of real estate , under an express 
trust, as well as of personal, as we nt»ve 
seen, holds for his cestui que trust , and the 
latter is not barred of his right unless it be 
denied and repudiated by the trustee; in 
which case the statute will begin to run 
from the denial or repudiation ; 5 How. 238 ; 

8 Gray 1 ; 2 MLean 876; 82 W. Va. 184 ; 
126 ILL 58. In oases of implied, constructive, 
land resulting trusts, the rule is also the 
same as with reference to personal property. 
The statute is a bar even in cases where the 
conduct of the trustee was originally fraud¬ 
ulent ; 5 Johns. Ch. 184 ; 17 Ves. 151 ; 2 Bro. 
C. C. 438. 

Where a trustee who holds the legal title 
to the trust property, permits hie right to 
bring an ejectment for a certain part 
thereof to become barred, the beneficiary 
is also baiTed ; 118 Mo. 1S8. 

The lapse of time does not bar a defense 
resting upon an equitable title and posses¬ 
sion ; 88 Fed. Rep. 65 ; and staleness of de¬ 
mand cannot be urged against a right to 
relief in equity where plaintiff has been in 
continuous possession of the land ; 99 N. C. 
486. 

The same general rules as regards per¬ 
sons under disabilities apply in cases of real 
estate as have already been described as 
applicable to personalty at the time the 
right descends or the cause of action ac¬ 
crues, and prevent the running of the 
statute, till their removal ; but only such 
as existed at that time. When the statute 
once begins to run, no subsequent disability 
can stop it; 1 How. 37 ; 4 Mass. 182 ; 16 
Johns. 518 ; 1 Wheat. 292 ; 2 Binn. 374 ; 
126 Pa. 643; and there is no distinction in 
this respect between 'voluntary and invol¬ 
untary disabilities ; 4 Term 801; 3 Brev. 
286. The disability of one joint-tenant, 
tenant in common, or co-parcener does not 
inure to the benefit of the other tenants ; 
8 Johns. 202, 265 ; 2 Taunt. 441 ; 10 Ohio 
11; 10 Ga. 218 ; 5 Humphr. 117 ; 4 Strobh. 
Eq. 167 ; 13 8. A R. 850. 

It is impracticable here to give a corn- 
pen d, or even an analysis, of tne different 
statutes of the several states. Nor, indeed, 
would such an analysis be of much service 
because of the frequent revision, changes, 
and modifications. The state statutes are 
substantially the same, differing only in 
details, and all are derived directly or in¬ 
directly from the English statutes. 

The Kii giiwh Statutes of Limitations, SI James I. 
c. 10 and ft Gao. IV. c. 14, and a synopsis of that of 
8 and 4 Will. IV. c. 87, are printed Id the last preced¬ 
ing edition of this work nut are now necessarily 
omitted. A collection of the American and English 
statutes may be found In Wood, Limitations 2d ed. 
App’x. 

Of Criminal Prooeedings. The time 
within which indictments may be found, or 
other proceedings commenced, for crimes 
and offences varies considerably in the 
different jurisdictions. In general, in all 
jurisdictions, the length of time is ad¬ 
justed in some proportion to the gravity 
of the offenoe. Indictments for murder, 
in most, if not all, of the states, may be 
found at any time during the life or the 
criminal after the death of the victim. 
Proceedings for less offences are to be com¬ 
menced within periods varying from ten 
yean to sixty days. Bee Whart. Cr. PI. 
A Pr. § 816. 

Although an offenoe on the face of the 
indictment Is barred, yet the prosecution 
may prove, without averring it In the in¬ 


dictment, that the defendant, having fled 
the state, was without the Btatute. But the 
better practice is to aver in the indictment 
the facta relied upon to toll the statute ; 28 
W. N. C. Pa. 464 (S. C. of Pa.). 

Of Estates. A description either by 
express words or by intendment of law of 
the continuance of time for which the 
property is to be enjoyed, marking the 
period at which the time of enjoyment is 
to end. Prest. Est. 25. 

The definition or circumscription, in any 
conveyance, of the interest which the 
gran tee.is intended to take. 

The term is used by different writers in 
different senses. Thus, it is used by Coke 
to denote the express definition of an estate 
by the words of its creation, so that it can¬ 
not endure for any longer time than till 
the contingency happens upon which the 
estate is to fail; Co. Litt. 23 b. In San¬ 
ders on Uses, 68, the term is used, how¬ 
ever, in a broader and more general sense, 
as given in the second definition above. 
Ana, indeed, the same writers do not al¬ 
ways confine themselves to one use of the 
term;, see Fearne, Cont. Rem. Butler’B 
note n, 9th ed. 10 ; 1 Steph. Com. 11th ed. 
364, 5 17. For the distinctions between 
limitations and remainders, see Condi¬ 
tional Limitation9; Contingent Remain- 
dee. 

The express confinement and limitation 
of an estate by the words of its creation, so 
that it cannot endure for any longer time 
than till the contingency happens upon which 
the estate is to fail. 

In instruments. A limitation in an in¬ 
strument is a provision that restricts the 
interest or property one may have in the 
subject-matter of such instrument. A. A 
E. Encyc. 

Consult, generally, Angell; Ballantine ; 
Banning ; Blanshard ; Gibbons ; Darby and 
Bonsanquet; Price; Wood ; Wilkinson, on 
Limitations ; Flintoff; Washburn, on Beal 
Property ; Biarbour ; Bishop ; Wharton, on 
Criminal Law. 

Of Aotions. The restriction, by statute, 
of the right of action to certain periods of 
time, beyond which, except in certain speci¬ 
fied cases, it will not be allowed. The statutes 
fixing such periods or limits are termed 
statutes of limitation. 

LIMITED ADMUOSTHATION. 

An administration of a temporary charac¬ 
ter, granted for a particular period, or a 
special or a particular purpose. 1 Wins., 
Ex., 8th ed. 486. 

It is distinguished from an ordinary 
administration which is not granted subject 
to such limitations or conditions. Such, for 
instance, is an administration durante 
minor e aetaie, which becomes necessary 
when an infant has been appointed sole 
executor, or the person upon whom the right 
to administration devolves is an infant, in 
which case administration is granted to 
some other proper person for a limited 
period; viz., until the infant attains the 
full age of twenty-one years, and is capable 
of taking the burden of the administration 
upon himself. Abbott. 

LIMITED COMPANY. A company 
in which the liability of each shareholder 
is limited by the number of shares he has 
taken, so that he cannot be called on to 
contribute beyond the amount of hisshares. 
flee 1 Lindl. Part. 888; Mozl. A W. Diet.; 
Joint Stock Company. 

LIMITED DIVOBCE. A divorce 
for a limited time; a separation from bed 
and board. 

LIMITED LIABILITY. A principle 
of modern statutory law whereby those in¬ 
terested in a partnership or joint stock 
company are held liable only to the extent 
of their own interest in the business. See 
Joint Stock Company ; Partnership. 

The phrase is also used in a less technioal 
and more colloquial sense as applied to re¬ 
strictions of the liability of certain classes 
of oommon oarriers, such as steamship, ex- 
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press, or telegraph companies, either by 
statute or contract. 

. LIMITED OW5EH. A tenant for 
life, in tail. or by the curtesy. The Limited 
Owner's Residences Acts, 88 & 34 Viet, 
o. 06 and 84 A 85 Viet. c. 84, enable the 
tenant for life of a settled estate to charge 
the estate with the expense of - building a 
mansion house. WharL I>»t 

Ab to its duration, ownership may be 
(1) absolute or unlimited (dominium per- 
petuum), as in the case of an estate in fee- 
simple, or (2) limited ( d. temporale ), i. e., 
liable to determine at a certain time or on 
the happening of a given event, as in the case 
of a lessee or tenant for life. R. & L. Diet. 

LIMITED PARTNER. See Special 
Partner. 

LIMITED PARTNERSHIP. A form 
of partnership created by statute in many 
of the United States, wherein the liability 
of certain special partners, who contribute 
a specific amount of capital, is limited to 
the amount so contributed, while the gen¬ 
eral partners are jointly and severally re- 
sponsible as in ordinary partnership. All 
the partners are liable as general partners, 
unless the statutes upon the subject are 
strictly, or as some cases say, substantially 
complied with; 5 Allen 91 ; 39 Barb. 283 ; 
3 Col. 842 ; 67 Pa. 330 ; 62 N. Y. 513; 28 
Abb. N. C. 89. See 151 Pa. 79 ; 1 Lindl. 
Partn. 883, n., 2d Am. ed. (Ewell) 201, n.; 
Pars. Part. 424. 

One who aids and assists in the organiza¬ 
tion of a limited partnership cannot there¬ 
after hold the members liable as general 
partners, upon the ground that such or¬ 
ganization was defective; 147 Pa. 111. 
See Partnership. 

LIMITING THE ESTATE. See 

Limit. 

LINCOLN'S INN. See Inns of Court. 

LINE. In Descents. The series of 
persons who have descended from a com¬ 
mon ancestor, placed one under the other, 
in the order of their birth. It connects 
successively all the relations by blood to 
each other. See Consanguinity ; Degree. 


Common O ancestor. 


Direct 

line. 


Collateral 

line. 


M Great-graadfa- 
c . ther. Great* 

■3 grandmother. 

S Grandfather, 
Grandmother. 

^ [Father, Mother. 


“ Boo. 

¥ Grandson, 
g Great-grandson, 
a * 


>6. Tritavus, Tritavia. 
,5. Atftvus, Atavla 
>4. Abavus, Abavia. 

>S. Proavus, Proa via. 

>2. Avus, Avia. " 

11. Pater, Mater. 


OEgo. 


,1. Filina 

>2. Nepos, Neptl. 

,8. Pronepoe, Neptl. 

>4. Adnepos, Abneptls. 
,5. Adnepos. Adneptl. 
,6. Trinepos, Trinept is. 


The line is either direct or collateral. 
The direct line is composed of all the per¬ 
sons who are descended from each other. 
If, in the direct line, any one person is as¬ 
sumed as the propositus , in order to count 
from him upwards and downwards, the 
line will be divided into two parts, the as¬ 
cending and descending lines. The as¬ 
cending line is that which, counting from 
the proposttuh, ascends to his ancestors, 
to his father, grandfather, great-grand¬ 
father, etc. The descending line is that 
which, counting from the same person, 
descends to his children, grandchildren, 
great-grandchildren, etc. The preceding 
table is an example. 

The collateral line, considered by itself 
and in relation to the common ancestor, is 
a direct line; it becomes collateral when 
placed alongside of another line below the 
common ancestor, in whom both lines 
unite. For example:— 


These two lines are independent of each 
other; they have no connection except by 
their union in the person of the common 
ancestor. This reunion is what forms the 
relation among the persons composing the 
two lines. 

A line is also paternal or maternal . In 
the examination of a person’s ascending 
line, the line ascends firet to his father, 
next to his paternal grandfather, his pater¬ 
nal great-grandfather, etc., so on from 
father to father; this is called the paternal 
line. Another line will be found to ascend 
from the same person to his mother, his 
maternal grandmother, and so from 
mother to mother; this is the maternal 
line. These lines, however, do not take in 
all the ascendants; there are many others 
who must be imagined. The number of as¬ 
cendants is double at each degree, as is 
shown by the following diagram:— 


See 2 Bla, Com. 200, b.; Pothier, Des Suc¬ 
cessions, c. 1, art. 8, § 2; Ascendants ; Con¬ 
sanguinity, 

In Real Property Law. The division 
between two tracts or parcels of land. 
Limit; border; boundary. 

When a line is mentioned in a deed as 
ending at a particular monument (a. v.), it 
is to be extended in the direction called for, 
without regard to distance, till it reaches 
the boundary; 1 Tayl. 110, 803 ; 2 Hawks 
219. See 106 Mo. 231 ; 109 N. C. 417. And 
a marked line is to be adhered to although 
it depart from the course; 7 Wheat. 7 ; 4 
T. B. Monr. 29; 2 Bibb 261. A crooked 
line is just as much a line as a straight one; 
7 Halst. 308. Ordinarily, if a boundary 
runs to or by the line of an object, the ex¬ 
terior limit of the object is intended; 141 
Maas. 56. 

Where a number of persons settle simul¬ 
taneously or at short intervals in the Bame 
neighborhood, and their tracts, if extended 
in certain directions, would overlap each 
other, the settlers sometimes by agreement 
determine upon dividing lines, which are 
called consentible lines. These lines, when 
fairly agreed upon, have been sanctioned 
by the courts; and such agreements are 
conclusive upon all persons claiming under 
the parties to them, with notice, But not 
upon bona fide purchasers for a valuable 
consideration, without notice, actual or 
constructive; 8 S. & R. 323; 17 id. 57 ; 9 
W. & S. 66. See Parallel Lines. 

Lines fixed by compact between nations 
are binding on their citizens and subjects; 
11 Pet. 209; 1 Ves.Sen. 450; 1 Atk. 2; 2 id. 
592; 1 Ch. Cas. 85; 1 P. Wms. 728 ; 3 S. & 
R. 331. See Boundaries. 

Measures. A line is a lineal measure, 
containing the one-twelfth part of an inch. 

LINS OF BOUNDARY, See Bound¬ 
ary. 

LINE OF DUTY. Where a statute 
provides for a pension for disability or death 
from wound or injury received, casualty 
occurring, or disease contracted in the line 
of duty, 44 the performance of duty must 
have relation, or causation, or consociation, 
mediate or immediate, to the wound, in- 
jury, casualty, or disease.” Opinion of 
Atty. Gen. Cushing, 2 Deo. Dept. lot. on 
Pensions 401, where the meaning of the 


phrase and the-whole subject are very fully 
discussed. 

LXNKA RECTA ( Lat. ) . The perpen¬ 
dicular line; the direct line. The line of 
ascent, through father, grandfather, etc., 
and of desoent, through son, grandson, etc. 
Co. Litt. 10, 158 ; Bract, fol. 67; Fleta, lib. 
6» c. 1, § 11, This is represented in a dia¬ 
gram by a vertical line. 

Where a person springs from another im¬ 
mediately, or mediately through a third 
person, they are said to be in the direct line 
(linea recta) t an dare called ascendants and 
descendants. Mackeldey, Civ. Law § 129. 

LINEA TRANSVERSAUS (Lat ). 
A line crossing the perpendicular lines. 
See Collateral Kinsman. 

LINEAGE. Race ; progeny; family, 
ascending or descending. 

LINEAL. In a direct line. 

Lineal descent would be as from father 
or grandfather to son or grandson. 6 Pet. 
112 . 

LINEAL CONSANGUINITY. That 

kind of consanguinity which subsists be¬ 
tween persons, of whom one is descended in 
a direct hne from the other. 

LINEAL WARRANTY, See War¬ 
ranty. 

LINEN . A thread or cloth made of fiax 
or hemp. 88 Fed. Rep. 93. See 1 Blatch. 
501. In an insurance policy where one in¬ 
sures his stook in trade, household furni¬ 
ture, linen, wearing apparel, and plate, 
linen in the policy is confined to household 
linen or linen used by way of apparel; 8 
Camp. 422. In a bequest the clause ‘‘ all my 
clothes and linen ” passes body linen only; 
3 Bro. Ch. 811. A bequest of " some of my 
best linen ” was held void for uncertainty; 
2 P. Wms. 887. 

LINES AND CORNERS. In deeds 
and surveys. Boundary-lines and their an¬ 
gles with each other. 17 Miss. 459 ; 21 Ala. 
66 ; 10 Gratt. 445 ; 16 Ga. 141. 

LINE* A single constituent part of a 
continuous and connected series, as a 
casual or logical sequence; as a link in a 
chain of evidence. Stand. Diet. 

LIQUIDATE. To pay; to settle, to 
adjust and gradually extinguish all indebt¬ 
edness. See 8 Wheat. 822. 

LIQUIDATED ACCOUNT. One 
the amount of which is agreed upon by 
the parties, or fixed by operation of law. 
23 AtL. Rep. (Conn.) 924; 15 Ga. 821 ; 43 
Conn. 469 ; 20 id. 562. 

LIQUIDATED DAMAGES. In 
Practice. Damages the amount of which 
has been determined by anticipatory agree¬ 
ment between the parties. 

Damages for a specific sum stipulated or 
agreed upon as part of a contract, as the 
amount to be paid to a party who alleges 
and proves a breach of it. 

Where there is an agreement between 
parties for the doing or not doing particu¬ 
lar acts, the parties may, if they please, 
estimate beforehand the damages to result 
from a breach of the agreement, and pre¬ 
scribe in the agreement itself the sum to 
be paid by either by wav of damages for 
suen breach. See 1 H. Bla. 282; 2 B. A P. 
835, 850; 2 Bro. P. C. 431; 4 Burr. 2225 ; 2 
Term 32. The civil law appears to recog¬ 
nize such stipulations; Inst. 3. 16. 7; Toul- 
lier 1. 3, n. 809; La. Civ. Code Art. 1928, 
n. 5; Code Civile 1152,1153. 

Such astipulation on the sabieotof dam¬ 
ages differs from a penalty in this, that the 
parties are holden bv it: whereas a penalty 
19 regarded as a forfeiture, from whioh the 
defaulting party can be relieved. 

It is settled both at law and in equity 
that the courts will not go behind an agree¬ 
ment for liquidated damages, but that a 
penalty is only security for the sum due 
or damages actually sustained; 1 8edgw. 
Dam. 8 894. The word penalty in this con- 
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Trsdistinotion is not used aooording to its 
exact definition, but baa acquired a settled 
technical meaning ; id. note. 

The sum named in an agreement as dam¬ 
ages to be paid in case of a breach will, in 
general, be considered as liquidated dam* 
ages, or as a penalty, according to the in¬ 
tent of the parties ; and the mere use of the 
words '* penalty ”or “ liquidated damages ” 
will not oe decisive of the question, if on 
the whole the instrument discloses a dif¬ 
ferent intent; 0 B. & C. 310 : 0 Ired. 100; 78 
Me. 33; 3 Ala. N. s. 42o : 8 Mo. 407 ; 09 N. 
Y. 43; 4 H. <fc N. 511 ; 47 Kan. 120; 47 111. 
App. 153: 70 Ala. 418 ; 80 Ill. 107; 64 la. 
80S; 58 Md. 261 ; 58 N. H. 326; 4,5 N. J. L. 
520, See 68 Law T. 857; 133 N. Y. 200. It 
has been said, however, that if the parties 
use the word “ penalty,"it will control the 
interpretation of the contract; 3 B. A P. 
630; 7 Wheat 13; 88 N. Y. 75; 13 N. H. 
375; but in 16 N. Y. 409, the sum named 
was stated to be “ liquidated damages." but 
was held to be a penalty. Whether the 
sum mentioned in tne agreement to be paid 
for a breach is to be treated as a penalty 
or as liquidated damages is a question of 
law, to be determined Dy the court upon a 
consideration of the whole instrument; 7 
C. B. 710. The construction must be the 
same in law and equity; 5 H. L. C. 105. 
Tbe tendency of the court is to regard the 
sum named as a penalty rather than liqui¬ 
dated damages; 5 Mete. Mass. 57 ; 3 B. & 
P. 346 ; 97 Mass. 445 ; yet courts seek to as¬ 
certain the intent ana are governed by it; 
id. As to the distinction, see also 0 N. Y. 
Chy. Reprint 470; 80 Am. Rep. 28. 

Such a stipulation in an agreement will 
be considered as a penalty, in the follow¬ 


ing oases :— 


Where the parties in the agreement have 
expressly declared it or described it as a 
“penalty," and no other intent is clearly 
to be deduced from the instrument; 2 B. & 
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P. 340, 350, 630 ; 7 Wheat. 14; 1 MTrfull. 
106 ; 2 A 1 a. n. a. 425 ; 1 Pick. 451; 8 Johns. 
Cas. 297 ; 24 Vt. 97; 164 Mass. 457. 

Where it is doubtful from the language of 
the instrument whether the stipulation was 
intended as a penalty or as liquidated dam¬ 
ages ; 8 C. & P. 240; 6 Humph. 186 ; 5 
Sandf. 192 ; 24 Vt. 97 ; 16 III. 475. 

Where the agreement was evidently made 
for the attainment of another object or pur¬ 
pose, to which the stipulation is wholly 
collateral; 11 Mass. 488 ; 1 Bro. C. C. 418; 
11 App. Div. N. Y. 878. 

Where the agreement imposes several dis¬ 
tinct duties, or obligations of different de¬ 
grees of importance, and yet the same sum 
is named as damages for a breach of either 
indifferently ; 6 Bingh. 141; 7 Scott 864 ; 5 
Sandf. 193; 21 Ore. 194; 77 1U. 462; 41 
Minn. 522 ; 40 Wis. 503. But see 7 Johns. 
72; 15 id. 200 ; 9 N. Y. 551; 77 Ill. 452 ; 7 
Nev.’ 889 ; L. R. 4 Ch. Div. 731; and see 19 
Centr. L. J. 282, 802; where many authori¬ 
ties are collected. 

Where the agreement is not under seal, 
and the damages are capable of befog cer¬ 
tainly known and estimated ; 2 B. A Aid. 
704 ; 6 B. & C. 216; 4 Dali. 150 ; 5 Cow. 144; 
38 Neb. 126. See 95 Ill. 190 ; 90 U. S. 471. 

Where the instrument provides that a 
larger sum shall, be paid upon default to 

r ty a leaser sum in the manner prescribed : 

Sandf. 192, 640 ; 10 Ill. 4C0 ; 47 id. 41; 14 
Ark. 829 ; 2 B. A P. 840. This case is said 
to be considered as settling the doctrine of 
liquidated damages in England ; 1 Bed gw. 
Dam. § 890 ; and it is cited approvingly in 
^ Ve«. 815, and the doctrine applied m 0 
Bingh. 141,147. In the latter case. Tin dal. 
C. Jsaid, “ that a very large sum should 
become immediately payable in conse¬ 
quence of the non-payment of a very small 
sum, and that the former should not be 
considered as a penalty, appears to be a 
contradiction in terms; the case being pre¬ 
cisely that in which courts of equity hay* 
always relieved, and against which courts 
ii w ™ ve ^ modern times endeavored to 
relieve by directing juries to sssera the ml 
damages sustained by the breach of the 
^wjment." Bee also 12 U. C. C. P.9; 1 

Wherp th« stipulation Is made in respect 


of a matter certain in value, as the pay¬ 
ment of a debt or liquidated money de¬ 
mand, and the sum fixed upon is greater 
than the debtor demand ; L. R. 8 Cn. 1022. 
If a debt be secured by a stipulation that 
in case of its not being paid at the ap¬ 
pointed time, a larger sum shall become 
payable, the stipulation for the larger sum 
is in the nature of a penalty ; L. R. 4 H. L. 
1; Leake, Contr. 3d ed, 939. 

Where a sum named isevidently to evade 
usury lawsor statutory prohibitions, it will 
be treated as a penalty ; 10 Mich. 188 ; 26 
Ga. 403 ; but see 85 III. 324. 

Where, by a clause in a building contract, 
the builder, in default of the completion of 
the work at a certain time, agreed to pay 
the owner of the property a stipulated sum 
for every day the building was delayed 
after that time, it was held to be a penalty 
and not an agreement to pay liquidated 
damages ; 113 Mo. 359 ; but see 55 N. J. L. 
132 ; 57 Ark. 168. 

The plaintiff as well as the defendant 
may show that a stipulated sum is to be 
considered a penalty and not liquidated 
damages, and tie may prove the actual dam¬ 
ages even if greater than the penalty; 60 
N. Y. 408. 

The stipulation will be sustained as liqui¬ 
dated damages in the following cases :— 

Where the agreement is of such a nature 
that the damages are uncertain, and are 
not capable of being ascertained by any 
satisfactory and known rule ; 13 M. Sc W. 
702; 1 Ex. 665 ; 8 Mass. 223 ; 87 id. 804 ; 101 
id. 884; 12 Barb. 137, 366; 14 Ark. 315 ; 2 
Ohio St. 519; L. R. 15 Eq. 36; 85 Ala. 552 ; 
91 Tenn. 154; Add. Contr. 267; 36 Wis. 277 ; 
14 Me. 250 ; 76 Ill. 167; 13 N. H. 351; 147 
Pa. 416. 

Where, under the contract, a deposit is 
made of a sum to be forfeited in case of 
default, it will be considered liquidated 
damages; 21 Ch. Div. 243 ; 99 Pa. 560; 70 
Tex. 442 ; but this was held to be so only 
if the deposit was a part performance and 
not as security ; 122 N. Y. 397. 

Under contracts not to carry on a partic¬ 
ular business within specified limits of time 
and place, a sum named to be paid on de¬ 
fault is liquidated damages; 79 Pa. 836; 
100 Ind. 466 ; 97 Maas. 445 ; 49 Vt. 892; 40 
Ch. Div. 112; 69 Ga. 764; 110 Cal. 674; but 
not where the contract describes it as a 
“penalty"; 164 Mass. 564. 

where, in contracts for government work, 
provision was made for the retention of 
percentages, to be forfeited on non-comple¬ 
tion, it was treated as a provision for 
liquidated damages; 80 Ct. Cl. 81 ; and so 
were such provisions in a building con¬ 
tract ; 18 Wash. 364; and in one for refit¬ 
ting a barge $50 for each day’s delay, desig¬ 
nated in the contract a “ fine," where tbe 
fair rental value of the boat was $40 per 
day; 65 N. W. Rep. (Wis.) 868; and gener¬ 
ally under contracts for the payment of 
such dailv sum upon failure of completion ; 
168 Mass.* 10 ; 87 Tex, 440 ; 56 Ark. 405 ; 28 
Ont. 195; 55 N. J. L. 132; but & wmiUr 
provision in a contract for railroad ties was 
neld a penalty ; 84 8. W. Rep. (Tex.) 828 ; 
and see 29 Neb. 385. 

Where, from the tenor of the agreement 
or from the nature of the case, it appears 
that the parties have ascertained the 
amount of damages by fair calculation and 
adjustment ; 2 Story, Eq. Jur. g 1318; 2 
Greenl. Ev. 259 ; 1 Bingh. 802 ; 7 Conn. 291; 
11 N. H. 234 ; 0 Blackf. 206 ; 13.Wend. 507 ; 
10 Mass. 459 ; 2 Ala. n. 8. 425 ; 14 Me. 250 ; 
49 Mo. 406. 

Where a bond was given in the penal 
sum of $10,000 upon condition not to prac¬ 
tise as a physician and in case of breach, 
to pay $500 for every month in which he 
practised, the $10,000 was held tp be a pen¬ 
alty and the $100 stipulated damages; 4 
Wend. 468. See 21 N. J. L. 463. 

See, as to the distinguishing tests of liqui¬ 
dated damages and penalty, 5 Sandf. 192. 

The following has been suggested as a 
general rule governing the whole subject: 
“ Whenever the damages were evidently 
the subject of calculation and adjustment 
between the parties and a certain sum was 
agreed upon and intended as compensation, 


and is in fact reasonable in amount, it will 
be allowed by the court ns liquidated dam¬ 
ages.” 1 Sedgw. Datn. § 405. To establish a 
liquidation or damages there must concur 
all the necessary elements of u valid con¬ 
tract, assent of parties, consideration and 
performance of the condition, if any ; 87 
N. J. L. 23. The intent of the parties must 
be clear, but it must appear from the con¬ 
tract ; 1 Sedgw. Dam. 8 406. The question 
of penalty or liquidated damages is a mat¬ 
ter of law forthecourt; 1 Tayl. Ev. Chamb. 
ed. § 40 ; 7 C. B. 713. The liquidation must 
be reasonable ; 40 Mich. 517 ; 18 Abb. N. b. 
427 ; 12 Bush 249; 100 Pa. 237 ; hence the 
contract is not conclusive so far ns that it 
would be permitted to violate this princi¬ 
ple ; 5 Mich. 123. 

The penal sum in a bond is usually a pen¬ 
alty, but If-a sum be agreed upon in the 
condition of a bond to be payanle upon a 
breach, the question may arise whether it 
is liquidated damages or a penalty, and it 
willhe subject to the same principles of 
construction as in any other forms of con¬ 
tract ; Leake, Contr. 3d ed. 938, 1091; 2 
Ves. Sen. 530. See 5 H. L. C. 105. 

Where the language used is explicit, the 
extravagance of the sum named as liqui¬ 
dated damages will not be considered; 5 
Sandf. 192; 11 Rich. 550. See 145 Pa. 006; 
5 Sandf. 192; 75 Pa. 157; 70 Tex. 442; 
[1892] 1 Q. B. 127. 

Some discussion has arisen as to whether 
tbe question of liquidated damages is in¬ 
volved in alternative contracts to do a cer¬ 
tain thing or pay a certain sum. In such 
oases what is known as the rule of least 
beneficial alternative is applied and dam¬ 
ages are given upon the theory that tbe de¬ 
fendant, if he performed, would have chosen 
the least onerous obligation ; L. R. 8 C. P. 
475; but in such a case it has been held 
that a defendant, having failed to exercise 
his option, must pay the sum as atipulated 
damages ; 24 Wend. 244 ; 26 id. 630 ; 56 Md, 
261 ; 7 Mete. 583. But see 47 Kan. 146 and 
note to it, 13 L. R. A. 671. 

See, generally, 12 Am. L. Rev. 287; 1 Am. 
Dec. 331 ; Sedgw. Dam. ch, XII.; 13 L. R. A. 
671, note; Sutherland; Mayne, Damages ; 
13 Myer, Fed. Dec. 744 ; 18 Cent L. J.143 ; 
4 Silvern.* Sup. Ct. N. Y. 579. 

LIQUIDATED DEBT. A debt is 
such when it is certain what is due and 
how much is due. 20 Ga. 561. 

LIQUIDATED DEMAND. A de¬ 
mand the amount of which lias been as¬ 
certained or settled by agreement of tbe 
parties, or otherwise. 20 Ga. 53. 

LIQUIDATION. A fixed and deter¬ 
minate valuation of things which before 
wore uncertain. 

LIQUOR. See Intoxicating Liquor. 

LIQUOR LAWS. Laws regulating, 
prohibiting, or taxing the sale of intoxicat¬ 
ing liquors. See National Prohibition Act, 

LIRA. The name of a foreign coin. 

In all computations at the custom-house, 
the lira of Sardinia shall be estimated at 
eighteen cents and six mills ; Act of March 
22, 1840; the lira of the Lombardo-Vene¬ 
tian kingdom, and the lira of Tuscany at 
sixteen cents; Act of March 22, 1846. 

LIB. A controversy; an action at law. 

US ALIBI PENDEN8. A suit pend¬ 
ing elsewhere. Where proceedings are 
pending in one court between plaintiff and 
•defendant in respect to a given matter, it 
has been used as a ground for preventing 
the plaintiff from entering proceedings in 
another court against the same defendant 
and for the same cause of action. See 
Autre Action Pendant., 

LTH MOTA (Lat.). A controversy be¬ 
gun. i. e. on the point at issue, and prior to 
commencement of judicial proceedings. 

The arising of that state offsets on which 
the claim is rounded. 0 C. & P. 552. 

Such a controversy is taken to arise on the 
advent of tbe state of facts on which tbe 
claim- rests; and after such controversy bas 
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arisen (post litem motam ) do declarations I by a decree in such proceedings as if a 
of deceased members of the family as to party thereto, and has no right of redemp- 
matters of pedigree are admissible ; Steph. I tion other than that given Dy statute ; 96 
Ev. £ 81; Tayl. Ev. 554; 6 C. & P. 560; 4 Ala. 421. 

Campb. 417; 2 Russ. & M. 161 ; Oreenl. Ev. The rule does not apply where a title im- 
§ 131; 4 M. & S. 497; 1 Pet. 887 ; 20 Barb. I perfect before suit brought, is perfected 
177. I during its pendency ; 4 Cow. 667 ; 14 Ohio 

There is no lit mota till a dispute lias I 828. 
arisen ; it is not enough that a right of ao- I The doctrine of lie pendens has been said 
tion has arisen or a cause of action accrued ; 1 to be an equitable doctrine only ; 28 Conn. 

2 9w. A Tr. 170. The dispute need not be 698 ; but when one comes into possession of 
between thesame parties; 15 Q. B. D. 114. thesubjectoflitigation,during proceedings 

in ejectment, he will be bound by the judg> 
LIS PENDENS (Lat.). A pending ment, though not a party, and may be 
suit. Suing out a writ and making attach- ejected under the judgment against his 
ment (on mesne process) constitute a lis I grantor; Wade, Notice; 1 McLean 87; 9 
pendens at common law. 21 N. H. 570. Cow. 238. 

The doctrine of lis pendens , as usually I In law, the same effect is produced by 
understood, is the oontrol which a court has 1 the rule that each purchaser takes the 
over the property involved in a suit, dur- 1 title of his vendor only ; 11 Md. 519 ; 27 Pa. 
ing the continuance of the proceedings, and I 418; 6 Barb. 188 ; 80 Miss. 27 ; 5 Mich. 456. 
until its final judgment has been rendered I This doctrine was originally confined to con- 
therein. trovereiee over real estate ; 22 Ala. 760 ; 80 

“ The established rule is that a lis pendens, Mo. 462 ; 2 Johne. Ch. 444 ; but a purchaser 

duly prosecuted and not collusive, is notice I of securities pendente lite has been decreed 
to a purchaser so as to effect and bind his to surrender them upon receiving the sum 

interest by the decree; and the lis pendens he had paid for them ; 1 De«aus. 167 ; and 

begins from the service of the subpcena the principle has been extended to a bond 

after the bHl is filed.” 1 Johns. Ch. 566. 1 and mortgage, assigned by a trustee, pecd- 
This was said to be the 44 fundamental prop- 1 | n g a 8U ^ by the cestui que trust; 2 Johns, 
oaition” of the doctrine; 97 U. S. 106. | ^ 441 . it i 3 now applied, in some cases 

The purpose of the rule is to keep the ^ p er80na i property ; Freem. Judg. §,194; 

subject-matter of the litigation within the M stocks ; 20 Johns. 654 ; 48 Barb. 649, re- 

power of the oourt until the judgment or verae d in 48 N. Y. 585. See 57 N. Y. 617 : 

decree shall be entered ; otherwise by sue- furniture; 2 Edw. Ch. 31; steamboats; 15 

oessive alienations pending the litigation, jfo. App. 551 : choses in action, such as a 

Its judgment or decree could be rendered I an( j mortgage; 2 Johns. Ch. 441, ap- 

abortive and thus make it impossible for I p^yed in 97 U. S. 100. Some cases hold 
the court to execute its judgment or de- I ^hat doeg n0 t apply to personalty ; 60 La. 
cree; 17 Or. 499. The rule will be applied iflg; 33 Ala. 760. The question is said to 
even in a case whore it is a physical impossi- I be unsettled as to cash and movable per- 
bllity that the purchaser could have known gonalty ; 2 Johns. Cli. 441; 97 U. S. 96. It 
of the existence of the suit; 2 Rand. Va. 98. does no fc apply to negotiable instruments; 
It was formulated in Lord Bacon’s twelfth L 97 u. S. 96; 119 id. 680 ; 100 id. 589; 147 id. 59; 
ordinance. There were earlier oases, the 22 Ala. 760 ; 38 Ga. 18; including municipal 
first being reported in Cro. Eli*. 677. See bonds ; 07 U. S. 96 ; 111 id. 550; 119 id. 692; 
Bennett, Lis Pendens, 54 p e d. Rep, 759 ; but see 87 Pa. 855 as to 

An alienee; during the pendency of a the letter. .“Rights to real property and 
suit, is bound by the proceedings therein personal chattels, within the jurisdiction 
subsequent to the alienation, though before I 0 f the court, and subject to its power, may 
he became a party; 4 Beav. 40; 5 Mich. be affected by lis pendens , but not those 
455 ; 22 Barb. 166 ; 27 Pa. 418; 7 Blackf. acquired by the transfer of negotiable se- 
242. ourities, or by the sale of articles in market 

Purchasers during the jpendenoy of a suit I overt in the usual course of trade; ” 119 U. 
are bound by the decree in the suit without I g, 993 , 

being made parties; 4 Russ. 872; 1 Dan. I divorce there is no lis pendens before 
Ch. Pr. 375 ; Story, Eq. PI. § 851 a ; 82 Ada. 1 decree as to the property included in the 
N, s. 451; 11 Mo. 516; 96 id. 271 ; 80 Miss. | marriage settlement; 7 r, D. 228. 

27 ; 12 La. An, 776 ; 6 Barb. 133 ; 27 Pa. I The doctrine does notapply to negotiable 
418; 16 Ill. 225 ; 9 B. Monr. 220; 11 Ind. paper; 50 Fed. Rep. 155; a bona fide holder 
448; see 130 U. S. 566 ; 78 Cal. 152; and 0 ( which is not subject to it, even if pur- 
will not be protected because they paid chased during the pendency of a suit in 
value and had no actual notice of the suit; I which its issue was finally declared invalid ; 
35 Conn. 250 ; 6 Ia. 258 ; 86 Ky. 240; 181 I w Fed. Rep. 759. 

Ind. 455. A purchaser pendente lite cannot [ The proceedings must relate directly to 
litigate, over again in an original inde- 1 the specific property in question ; 1 Strobh. 
pendent suit, the matters determined in a I gq, 180; 7 Blackf. 242 ; 7 Md. 537; Story, 
suit to which his vendor was a party ; 131 jjq t 13 th ed. § 401; 1 Hill. Vend. 411; and 
U. S. 352 ; a purchaser is only chargeable the mi,* applies to no other suits; 1 M’Cord 
with notice when tbe purchase is from a £h. 252. 

party to the suit; 121 Pa. 130. Lis pendens is said to be general notice 

So also is the doctrine applied to a pur- 1 to a R the world ; see Story, Eq. Jur. § 405; 
chaser during a auit to avoid a conveyance Ambl. 676; 2 P. Wms. 282; 8 Atk. 343; 1 
as fraudulent; 5 T. B. Monr. 373 ; 6 B. Monr. I Vern. 286 ; 8 Hayw. 147; 1 Johns. Cb. 556 
18. I (a leading case); but it has been said that 

A citizen of the United States residing in is not correct to speak of it as a part of 
a different state from that in which the the doctrine of notice; the purchaser pen- 

suit is pending, is bound by the rule re- dente lite is affected, not by notice, but be- 
garding purchasers pendente lite; 9 Pet. cause the law does not allow litigating 
86 ; and actual notice of the pendency of parties to give to others, pending thelitiga- 
the suit is not necessary ; 9 Dana 372. See I tion, rights to the property in dispute soas 
12 Cent. L. J. 101. It is said that the doc- I to prejudice the opposite party. PerCran- 
trine has no force or operation beyond the I worth, C., in 1 De G. A J. 566. The doc- 
boundaries of the state where the suit is I trine rests upon public policy, not notice; 2 
pending; 96 Mo. 149; but this does not,of I Rand. 93; 10 W. N. C. (Pa). 889; Beach, 
course apply to a case where the court has j gq. Jur. § 874; Bisph. Eq. 274; 1 Johns, 
jurisdiction of the res and of the party. I £h. 566. .. 

The doctrine cannot be made applicaDleby I Filing a judgment creditor s bill oonstj- 
sLate laws or decisions to negotiable instru- tutes alls pendens; 4 Edw. Ch, 29. A pedi¬ 
ments so as to affect persons not redding tion by heirs to sell real estate is not a /w 
and not being within the state; 119 U. S. I pendens; 14 B. Monr. 164. Generally, suit 
680. w not pending till service of > 7 

Lis pendens by a mortgagor under a prior I Mo. 862; 14 Pet. 822; 1 Sandr. 731; _W aae, 
unrecorded mortgage is notice to a second j Notice 152 ; but see 80 Tex. 494; 10 Ark. 
mortgagee; 9 Ala. N. a. 921. But see 3 I 479 ; 64 Mo. 519. Where service is by adver- 
Rand. 93. One taking a mortgage on prop- I tiring, lis pendens does not attach till the 
erty while a proceeding to foreclose a I completion of the advertising; 4 Kan. 882. 
vendor’s lien thereon is pending, is bound 1 Only unreasonable and unusual negli¬ 


gence in the prosecution of a suit will take 
away its character as a its pendens ; 18. B. 
Monr. 230; 11 id. 297; 10 Ky. Law. R. 750; 
but it is held that there must be an active 

S roeeoution to keep it alive ; 1 Vern. 286 ; 1 
;us8. & M. 617; 30 Mo. 483 ; 9 Paige 513; 21 
Ia. 421. But as long as the court retains 
jurisdiction, the doctrine applies; Benn. Lii 
Piend. 172. 

The court must have jurisdiction over 
the property involved ; Benn. Lis Pend . 
153 ; and the property must be sufficiently 
described to establish its identity ; id.; and 
the party who holds the title must be be¬ 
fore the oourt as a party ; id. 162. But this 
would not be required in proceedings to en¬ 
force a lien on property within the juris¬ 
diction of the court. 

Filing the bill and serving a subpeena cre¬ 
ates a li* pendens in equity ; Tiedm. Eq. 
Jur. 3 95; 1 Vern. 818; 7 Beav. 444 ; 27 Mo. 
560 ; 4 Sneed 672; 26 Miss. 397 ; 9 Paige Ch. 
512; 22 Ala N. B. 743 ; 7 Blackf. 242; 130 U. 
S. 565 ; 2 Rand. Va. 93; see 155 Pa. 10; 
which the final decree terminates; 1 Vern. 
818. Amendment of the bill after demur¬ 
rer has been sustained thereto relates back 
to the filing of the bill, so far as the doctrine 
of li* pendens is concerned; Cl Fed. Rep. 
481. In the civil law, an action is not said 
to be pending till it reaches the stage of 
contestatio litis. 

In equity, the lis pendens relates to the 
service of the subpeena, and not to the day 
on which it was issued ; 30 W. Va. 687 ; 130 
U. S. 565. 

A voluntary assignment during the pen¬ 
dency of a suit does not affect the rights of 
other parties, if not disclosed, except so for 
as the alienation may disable the party from 
performing the decree of the court; Story, 
Eq. PI. § 351 ; 15 Tex. 495 ; 22 Barb. 066 ; 
as in the case of mortgage by a tenant in 
common of his undivided interest, and sub¬ 
sequent partition ; 2 Sandf. Ch. 98. 

An involuntary assignment by a plaintiff, 
as under the bankrupt or insolvent laws, 
renders the Buit so defective that it cannot 
be prosecuted if the defendant objects ; 7 
Paige Ch. 287 ; 4 Ves. 387 ; 9 Wend. 649 ; 
1 Hare 621; Story, Eq. PI. § 349. Not if 
made under the bankrupt law of 1841; 27 
Barb. 253. 

The same may be said of a voluntary as¬ 
signment of all his interest by a sole com¬ 
plainant : 5 Hare 223; Story, Eq. PI. § 349, 
A debtor noe<l not pay to either party pen¬ 
dente lite; 1 Paige 400. 

The doctrine of lis pendens is modified in 
many of the states of the United States, 
and by statutes requiring records of the at¬ 
tachment to preliminary proceedings tn 
be made, and constituting such records 
notice. See Btat. 3 and 3 Viet. c. 11, § 7; 
and statutes of the various states. 

The phrase is sometimes incorrectly used 
as a substitute for outer action pendant f 
(q.v.). See 1 La. An. 40; 21 N. H. 570. 

* ‘ It is part of our fast decaying real prop¬ 
erty system ; it belongs to the palmy days 
of conveyancing.” 11 Law. Quart. Rev. 6. 

See Wade, Notice; 4 Cent. L. J. 27; 14 
Am. Dec. 774; Whitney, Ids Pendens (pub¬ 
lication as a serial commenced 57 Alb. L. J. 
No. 17, since this title was in type). See 
also 4 Cent. L. J. 27 ; 26 id. 411 ; 31 id. 53 ; 
14 Am. Dec. 774; 6 N. Y. Chy. Reprint J1097, 
note ; 7 id. 381, note ; 27 Abb. N. C. 318 ; 7 
Can. L. T. 205 ; 88 Sol. J. 677 ; 73 Mo. 105 ; 
and a comprehensive note upon the subject 
generally, 2 L. R. A. 48. 

LIST. A table of cases arranged for 
trial or argument; as, the trial liBt, the 

argument list. ..... . 

A list may oonsist of a single item; 14 
N. H. 85. See 88 Ky. 162. Where a notice 
is required to be directed to a person at his 
abode as described in a list of voters, it must 
be at the place therein mentioned, even if 
erroneous; L. R.9 C. P.288. The subscrip¬ 
tion list of a newspaper is property only as 
connected with the newspaper plant andnot 
separate from it; 2 Watts ill. See 1 Pars. 
270 ; 5 W. & S. 521. See CrviL Lbt. 

LISTERS. This word is used in some 
of the states to designate the persons ap- 
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pointed to make lists of taxable* See Vt. 

for. Stai. _ 

UTB PENDENTE Fending salt 

UTSBA BULLATA. A letter, brief, 
or charter sealed with a India, {q. v .). 


tjtIBA Letters. A terra which 
in old English law was applied to liwtru- 
ments in writing, publlo ana prirat* 

LITERS MOBTTL*. Iksad letters; 
fulfilling words of a statute. Bacon, W orks 
IV. 189. 

ZJTKRM PATJ2NTE8. Letter* pat¬ 
ent. Literally, open letters. 

T.mmJi PROCURATORLBI (Let.). 
In Ciyil Law. Letters procuratory. A 
written authority, or power of attorney 
(litera atfomafi), given to a procurator. 
Vicat, Voc. Jur. Utr. ; Bracton, fol. 40-43. 

LITERAL. According to the lan¬ 
guage; following the exact words. Literal 
construction of a document, adheres olosely 
to the words, making no difference for ex¬ 
trinsic circumstances, 

LITERAL CONTRACT. In Civil 

Law. A contract the whole of the evi¬ 
dence of which is reduced to writing, and 
binds the party who subscribed it, although 
he has received no consideration. Lee. 
Ettm. § 887. 

LITERAL PROOF. In Civil Law. 
Written evidence. 

LIT ERARY op SCIENTIFIC IN¬ 
STITUTION. A fraternity held not to 
be a literary or scientific institution within 
the meaning of a statute exempting such 
institutions from taxation. 108 Me. 320. 

LITERARY PROPERTY. The gene¬ 
ral term which describes the interest of an 
author in his works, or of those who claim 
nnder him, whether before or after publi¬ 
cation, or before or after a copyright has 
been secured. 9 Am. L. Reg. 44 ; 4 Du. N. 
Y. 379; 11 How. Pr. 49; Curtis, Copyr. ; 3 
Bin. Com. 405 ; 4 Viner Abr. 278 ; Bacon 
Abr. Prorooafion (F. 5); 3 Kent 306; 1 Belt 
Suppl. Ves. Jr. 860 ; 3 id. 469; Nickl. Lit. 
Prop.; 1 Chitty Pr. 98; 2 Am. Jur. 248; 10 
id. 62 ; 1 Bell Com. b. 1, part 3, c. 4, s. 2. p. 
115; Shortt, Copyr.; Morgan, Law of Lit. 
A person has a property in his literary pro¬ 
ductions, hod by the oommon law, as long as 
they are kept within his po anoosi op, he has 
the sam e right of exclusive ezyoymeht of 
them as of any other species of personal 
property ; 75Ill. 475. See4H. L. C. 962 ; 50 
How. Pr. 194. See Copyright ; Manu¬ 
script. 

LITERIS OBUGATIO. In Roman 
law. An obligation created by an entry 
made in one of the books kept by the head 
of a Roman family, called the codex accepti 
et expensi. The creditor made an entry to 
the effect that a certain sum had been paid 
by him to the debtor, and the debtor made 
a corresponding entry indicating such a 
payment to him by the creditor; but it was 
sufficient if the creditor’s entry was made 
by direction of the debtor, in which case 
an entry by the debtor was unnecessary. 
The effect was to constitute an obligation 
under which the debtor was liable, whether 
the money was actually paid or not. He 
was said to be bound Uteris, i. e. by the 
writing in the codex as such. The entry 
itself created the obligation to pay. It was 
immaterial whether it was based upon an 
obligation to pay existing in fact. 

TV Item to the coder was called the women, and 
thla epeciea of contract might either create an 
obligation or transform one. t. e. operate as a nova¬ 
tion. In which case It was called nomen transcripti- 
das. The Uteris obligatio was distinguished from 
the nomen artarium, another species of entry in 
the codex acrepti et expensi. This has been termed 
* cash Item. It was an entry of a concrete or 
writ ing ground of obligation, in which case the 
obUgatkm continued to be based on the loan or de- 
posuum, or whatever might be Its original char 
aetear, and was not converted Into Uteris obUoatio. 
In the time of the empire the literal contract fell 
Into disuse. 

. TV three classes of books kept by the pater. 
famiUas were ^1) the liber patrimonii, or UbeUus 
famOiot, In which was kept Inventories of tbe prop¬ 


erty, ana host tausndaril, which wae a list of capital 
sums let out nt interest; (8) the codex raUonum, 
which was the regular aooount book In which van 
entered receipts n«*d expenses ; (*) the codex ac¬ 
cept! et expensi, designed not merely to afford eri-, 
deuce of, but aim to affect, changes Ln the state of a 

P oSSsI Ortit ft ltB-M, describee the uteri* 
obUgatio ss being made In two ways: (1) A re in 
personam, where the obligation was entered in the 
form of a debt under tbe name of the original pnr- 
- w -nr dahtor : fill a o ersona In pmowus, where 


- v - t or debtor ; (V) a persona In personam, where 

a debt already standing under one noetm was trana- 
tarred by dovaIIoq from tbit od© to ©notber. 
Some writers lay great stress upon the fact that 
tbe obligation a re in personam was first entered ss 
a memorandum iu a day bcok or waste book (oawer- 
saria epbemeri*\ but It has been truly remarked 
that this fact, although Indisputable, has no legal 
Importance ; and this ts apparent from the nature 
of the two transactions. 

There ts some difference In the statement of these 
obligations by different authors, but that which la 
here given is the result of the more recent Investi¬ 
gations, having been established by Voigt. Abhandl. 
dor Koen. Saecha. Oeedllscbaft der Wtawnachafton, 
vol. 10, BIS. 

See Sohm., Inst. Rom. L. f SB and note 1. where ref¬ 
erence may be found t-> the authors on the subject. 

LITHOGRAPH. A print from a draw¬ 
ing on stone. Chromo lithographs are duti¬ 
able as printed matter and not as manufac¬ 
tures of paper. See 97 U. S. 888 ; 15 A 16 
Viet. c. 12, s. 14. 

LITIGANT. One engaged in a suit. 

LITIGATION. A oonteet, authorized 
by law, in a court of justice, for the pur¬ 
pose of enforcing a right. 

In order to prevent injustice, courts of 
equity formerly restrained a party from iur- 
tber litigation, by a writ of injunction: for 
example, after two verdiots on trials at bar, 
ln favor of the plaintiff, a perpetual injunc¬ 
tion was decreed ; Stra. 404. And not only 
between two individuals will a court of 
equity grant this relief, as in the above 
case of several ejectments, but also, when 
one general legal right, as a right of fishery, 
is claimed against several distinct persons, 
in which case there would be no end of 
bringing actions, since each action would 
only bind the partioular right in question 
between the plaintiff ana defendant in 
such action, without deciding tbe general 
right claimed; 2 Atk. 484 ; 3 Ves. 587. See 
Expense of Litigation. 

LTTTGIOSITY. In Bootoh Law. 
Tbe pendency of a suit: it is an implied 
prohibition of alienation, to the disappoint¬ 
ment of an action, or of diligence, the 
direct object of which is to obtain pos¬ 
session, or to aoquire the property of a 
particular subject. The effeot of it is an¬ 
alogous to that of inhibition. 2 Bell, Com., 
5th ed. 152. 

LITIGIOUS. That which is the sub¬ 
ject of a suit or action; that whioh is con¬ 
tested in a court of justice. In another 
sense, litigious signifies a disposition to 
sue; a fondness for litigation. See Vex¬ 
atious Actions Act. 

In Ecclesiastical Law. A church is 
said to be litigious, when two rival pre¬ 
sentations are offered to the bishop upon 
the same avoidance of the living. Moz. 
A W.; 8 Steph. Com. 417. 

LITIGIOUS RIGHTS. In FreAoh 
Law. Those whioh are or may be con¬ 
tested either in whole or in part, whether 
an action has been oommenoed, or when 
there is reason to apprehend one. Pothier, 
Vente, n. 584; 9 Mart. La. 183; Troplong, 
De la Vente, n. 984 & 1003; Eva. Civ. Code, 
art. 2623; id. 8523, n. 22. Bee Contentious 
Jurisdiction. 

LITIS A5STTMATIO. The measure 
of damages ( q. v.). 

LITIS CONTESTATIO. In Civil 
law. The process by which a suit Is con¬ 
tested by the opposing statements of the 
respective parties, to attain an issue; the 
issue itself. 

In Ecclesiastical Law. The issue of 
an action ; the general answer of the de¬ 
fendant denying matter charged against 
him in a libel Hallifax, Civ. L. b. 8, o. 11, 
No. 9. 

LITIS DOHINIUll. In Civil Law. 
Direction of a suit. A fiction of law au¬ 
thorizing the appointment of an attorney. 


by whioh appointment he was supposed to 
become rfostmas lifts. 

LTTTBPBNDENCIA. In Bjpanlah 
Law. Litispendency. The oondltion of 
a suit pending in a court of justice. 

In order to render this condition valid, 

It is neoessary that the judge be competent 
to take oogmzanoe of the cause; that the 
defendant has been duly cited to appear, 
and fully informed, in due time and form, 
of tbe nature of the demand, or that, if he 
has not, it has been through his own fault 
or fraud. 

The lidspendencia produces two effects: 
the legal impossibility of alienating the 
property in aiapute during the penaenoy 
of the suit; the accumulation of all the 
proceedings in the cause, in the tribunal 
where the suit is pending, whether the 
same be had before t ne same judge or other 
judges or notaries. This cumulation may 
be required in any stage of the cause, and 
forms a valid exception to the further pro¬ 
ceeding, until the cumulation is effected. 
Escricne, Diet. 

LITRE. A French measure of capacity. 
It is of thesize of a cubic decimetre, or tne 
cube of one-tenth part of a metre. It is 
equal to 61.027 cubic inches, or a little 
more than a quart. See Measure. 

LITTORAL ( littus ). Belonging to 
shore; as of sea and great lakes. We bet. 
Corresponding to riparian proprietors on a 
stream or smalt ponii are littoral proprietors 
on a sea or lake. But riparian is also used 
coextensively with littoral. 7 Cush. 94. 
See 17 How. 428. 

LIT UK A. In Civil Law. An oblit¬ 
eration or blot in a will or other instru¬ 
ment. 

LITUB. In Old European Law. A 
person who surrendered himself into an¬ 
other's power; a kind of servant. 

LITUB MARIS (Lat.). In Civil Law. 
Shore ; beach. Qua fiuctus eluderet. Cic. 
Top. o. 7. Qua fiuctus adludit. Quinct. 
lib. 5, o. ult. Quousque maximus fiuctus a 
mari pervenit . Celsus; said to have been 
first so defined by Cicero, in an award as 
arbitrator. L. 92, D, de verb signif. Qua 
maximus fiuctus excestuat. L. 112, D, eod. 
tit. Qua tenus hibemus fiuctus maximus 
excurrit. Inst. lib. 2, de rer. divis. et qual . 
g 3. That is to say, as far as the largest 
winter wave runs up. Vocab. Jur. Utr. 

At Common Law. The shore between 
common high-water mark and low-water 
mark. Hale, de Jure Maris , cc. 4, ft, 6 ; 8 
Kent 427 ; 2 Hill. R. P. 90. 

Shore is also used of a river. G Wheat. 
885; 20 Wend. 149. See 19 How. 881; 28 
Me. 180; 14 Pa. 171. See Shore. 

LIVE. 44 Live animals ” has been held 
to include singing birds. 7 Blatchf. 28ft. 
14 Live stock ” has been held not to include 
live fowls. 5 Blatchf. 520. 

LIVE AND RESIDE. Where, in the 
gift of a house, there was a condition that 
the donee should 4 * live and reside ** there¬ 
in, it was held thfttthe word 44 live ” added 
nothing to its point. T. A R. 580. 

LIVELIHOOD. Means of subsistence 
or maintaining life; means of living. 8 
Atk. 899; 1 Yeates 482. See 15 East 147 ; 5 
L. J. Ex. 268. 

LIVERY. In English Law. The de¬ 
li very of po onoom on of lands to those tenants 
who hold of the king tn eapite or by knight's 
service. 

Tbe name of a writ which lay for the 
heir of age to obtain possession of the seisin 
of his lands at the king’s hands; abolished 
by stat. 12 Car. IL c. 24. Fitzh. N. B. 155; 
2 Bla. Com. 68. 

The distinguishing dress worn by the ser¬ 
vants of a gentleman or nobleman, or by 
the members of a particular guild. 44 Liv¬ 
ery or clothing.” Say. 274. By stat. 1 
Rich. LL o. 7, and 16 Rioh. II. c. 4, none but 
the servants of a lord, and continually 
dwelling in hla house, or those above the 
rank of yeomen, should wear the lord’s 
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livery. 

The clothes supplied by & master for his 
servants’ use belong to the master; 3 C. A P. 
470. See Stubbs, Const. Hist. 470. 

Privilege of a particular company or 
guild. Tne members of such company are 
called liverymen. Whart. Lex. 

LIVERY IK CHIVALRY. In Feu¬ 
dal Law. The delivery of the property of 
a ward in chivalry out of the guardian’s 
hands, upon the heir's attaining the re¬ 
quired age. 2 Bla. Com. 68. 

LIVERY OFFICE. In Old Eng¬ 
lish Law. An office for the delivery of 
lands. 

LIVERY OF SEISm. In Estates. 
A delivery of possession of lands, tene¬ 
ments, and hereditaments unto one entitled 
to the same. This was a ceremony used in 
the common law for the conveyance of real 
estate ; and livery was in deed, which was 
performed by the feoffor and. the feoffee 
going upon the land and the latter receiving 
it from the former; or in law, where the 
same was not made on the land, but in 
sight of it; 2 Bla. Com. 315. 

In America livery of seisin is unnecessary, 
it having been dispensed with either by ex¬ 
press law or by usage. The delivery and 
recording of the deed have the same effect; 
1 Washb. R. P., 5th ed. *14, 84. In Mary¬ 
land, until more recent times, it seems that 
a deed could not operate as a feoffment 
without livery of ; but under the 

Rev, Code of 1878, art. 44, §6, neither livery 
of seisin nor indenting is necessary ; 5 H. 
& J. 168. See 4 Kent 881; 1 Mo. 553; 1 
Pet. 508 ; 1 Bay 107 ; 5 H. <fe J. 158; 11 Me. 
318; 8 Cra. 229 ; Dane, Abr. ; Bingh. Act. 
and Def. 96 ; Seisin. 

LIVERY STABLE. A place where 
horses are groomed, fed, ana hired, and 
where vehicles are let. 30 La. Ann. 1095. 

A liveryman who lets a horse does not 
warrant that it is free from defects which 
he does not know of, and could not have 
discovered by the exercise of due care; 
and where a person is injured through such 
defects, the liveryman is not liable; 157 
Maas. 558. 

Under the oontract of bailment he is re¬ 
quired to exercise ordinary care over the 
property entrusted to him. He is liable for 
the negligence of his servants in the per¬ 
formance of any duty in regard to the care 
and custody of the property, within the gen¬ 
eral scope of his own employment; 79 Me. 
480. See Lien. 

UVERYSTABLE KEEPER. See 

Liveryman. 

LIVERYMAN. In England. A mem¬ 
ber of such of the City Companies as axe 
Livery Companies. Byrne. 

In the United States. A livery-stable 
keeper. In the law of carriers, a company 
engaged in the livery business aoes not hold 
itself out to serve any and all persons, but 
operates only under a special contract, and 
deals with such persons only as it chooses, 
and, is in no sense a common carrier. 2 
Michie, Carriers, 1488; 148 Mo. App. 621. 
A livery-stable keeper, who lets a conveyance 
for a special journey, and furnishes a driver 
therefor, is merely a private carrier for hire, 
and is bound only to exercise that degree of 
care and skill in the selection of a vehicle, 
team, and driver which a prudent man would 
bestow in such a matter, and is not liable for 
injuries caused to a person in the vehicle, 
occasioned by negligent driving. Id.; 114 
Teon. 521. 

LIVES. See Joint Lrvxs. 

LIVENQ CHILD. A term, it is said, 
leas broad than 44 issue living.” 153 Mass. 
527. 

LIVING WITH MB. In a beauest to 
a servant the phrase “ living with me” 
does not mean living in the testator's house 
but living in his service. 22 L. J. Ch. 155. 


LTVRE TOUHNOI8* In Common 
Law. A coin used in France before the 
revolution. It is to be computed in the ad 
valorem duty on goods, etc., at eighteen 
and a half cents. Act of March 2, 1798, § 
61, 1 Story, Lows 629. Bee Foreion Coins 

LLOYDS. An association in the city of 
London, the members of which underwrite 
eaoh other's policies. 2 Steph. Com., 11th 
ed. 138, n. 

The name Is derived from Lloyd's coffee house, 
the great resort for seafaring men and those do¬ 
ing business with them In the time of William 111. 
and Anne. The affairs of the association are 
managed by a committee called Lloyd's Committee , 
who appoint agents In all the principal ports of tfae 
world, whose business It Is to forward all such 
maritime news as may be of importance In guiding 
the judgment of the underwriters. These ac¬ 
counts. which arrive almost hourly from some 
part of the world, are at once posted up, and are 
called Lloyd's Shipping Lists. They are subse¬ 
quently copied Into three books, called Lloyd * 
Book. Lloyd's shipping list, stating the time of a 
vessel’s sailing. Is prim* facie evidence of what it 
contains ; 11 M. & W. 116 ; 86 Neb. 888 ; 87 Ga 08?; 
80 Mam. 561 ; 81 Ark. 878; 1*4 IU. 570 ; O Md. WO; 
U Beav. 888. Bee Mux, *W,; Aro, ins- See 
Lloyd’s Insurance. 

LLOYD’S BONDS. See Bond. 

LLOYD’S INSURANCE. A system 
of insurance similar to the English Lloyds, 
which is carried on in the United States 
by unincorporated associations of indi¬ 
viduals. It originated in connection with 
marine risks, but has now been extended 
to other kinds of insurance. The princi¬ 
pal features of the system are, that each 
individual assumes a liability for a specific 
amount; that attorneys or managers are 
appointed by a power of attorney author¬ 
izing them to be sued ; that suits are 
brought against such attorneys or mana¬ 
gers : and that each underwriter is bound 
bv the fundamental agreement to accept 
the result of such suit. Such action may 
be maintained against the attorneys in 
fact; 17 App. Div. N. Y. 88; and the agree¬ 
ment is not repugnant to public policy ; 
20 Misc. Rep. 297; it is valid to prevent the 
institution of separate suits where the 
attorney is an underwriter; 19 id. 239. 
One who signs such policy as attorney for the 
underwriters is a “ trustee of An express 
trust,” within New York Code Civ. Proc. 
§449: 19 Mine. Rep. 289. Proofs of loss 
are property served at the offioe of the as¬ 
sociation on one acting as its attorney, 
even if iiregularly appointed; 21 Misc. 
Rep. 285. The provision for simultaneous 
contribution and making the liability 
several, not joint, does not prevent the col¬ 
lection of the full proportion from each 
where only a portion are served; 76 Fed. 
Ren. 1000. 

Booh associations have been held sub¬ 
ject to prosecution for unlawfully exercis¬ 
ing a public franchise; 19 Miso. Rep. 248 ; 
01 Ohio St. 168, where the forms of organi¬ 
zation, power of attorney, and policy may 
be referred to. They are not companies; 
103 Pa. 287 ; 118 Mo. 888; 92 Ga. 8 ; and un¬ 
incorporated persons may be prohibited 
from being insurers; 164 Pa. 306; 118 id. 
249, three judges dissenting. 

LOAD-LINE. The depth to which a 
Bhip is loaded bo as to sink in salt water. 

Every owner of a British ship before entering his 
ship outwards from any port of the United Kingdom 
shall mark. In white or yellow on a dark ground, a 
circular disc, twelve Inches In diameter, with a hori- 
EOntal line eighteen IncheB long, through Its centre, 
and the centre of this disc is to Indicate the maxi¬ 
mum load-line In salt water, to which .the owner 
Intends to load the ship for that voyage ; Mo*. A W. 
Coasters under eighty tons burden. Ashing ships, 
and yachts are excepted. 

LO ADMA N AGE. Bee Lodkkanagk. 

LOAN. A bailment without reward. 
A bailment of an article for use or con¬ 
sumption without reward. The thing so 
bailed. 

A loan. In general, implies that a thing 
is lent without reward; but, in some cases, a 
loan may be for a reward : as, the loan of 
money. 7 Pet. 109. 

It would be an inquiry too purely specu¬ 
lative, whether this use of the term loan 
originated in the times when taking in¬ 
terest was considered usury and improper. 


the bailment of money which was to be 
returned in kind. The supposition would 
furnish a reasonable explanation of the ex¬ 
ception to the general rule tliat loan in¬ 
cludes properly only those bailments where 
no reward is given or received by the 
bailee. 

Within the statutory and constitutional 
prohibition against the loaning of public 
funds, with or without interest, a general 
deposit of such funds by a public officer 
subject to check is not a loan; 68 N. W, 
Rep. (S. D.) 165. See Buildino Associa¬ 
tions ; Usury. 

LOAN OR FORBEARANCE. When 
one allows a debtor for a consideration to 
prepay a debt, it is not a “loan or forbear¬ 
ance” of money. The privilege of prepaying 
a debt is as much the subject of sale as any 
other chattel, and a creditor has as much 
right to sell or discount negotiable paper 
to the payer as to any other person and the 
discount or proceeds of the sale should not 
for that reason be considered usury 159 
Ky. 680, 167 S. W. 898. 

LOAN CERTIFICATES, See Clear¬ 
ing House. 

LOAN FOR CONSUMPTION. A 

contract bv which the owner of a personal 
chattel, called the lender, delivers it to the 
bailee, called the borrower to be returned 
in kind. 

For example, if a person borrows a bushel 
of wheat, and at the end of a month returns 
to the lender a bushel of equal value. This 
class of loans is commonly considered 
under the head of bailments ; but it lacks 
the one essential element of bailment, that 
of a return of the property; it is more 
strictly a barter or an exchange : the prop¬ 
erty passes to the borrower; 4 N. Y. 7fl; 8 
id. 433; 4 0hioSt.98; 3 Mas. 478; 1 Blaokf. 
853; Story, Bailm. § 439. Those cases, 
sometimes called ventuum (the correspond-' 
log civil law term), such as where corn is 
delivered to a miller to be ground into 
wheat, are either cases of hiring of labor 
and service, as where the miller grinds 
and returns the identical wheat ground 
into flour, retaining a portion for his 
services, or constitute a mere exchange, as 
where he mixes the wheAt with his own, 
undertaking to furnish an equivalent in 
corn. It amounts to a contract of sale, 
payment being stipulated for in a specified 
article instead of money. See In Gbnkrb ; 
In Kind ; Mutuum. 

LOAN FOR EXCHANGE. A con¬ 
tract by which one delivers personal prop¬ 
erty to another, and the latter agrees to 
return to the lender a similar thing, with¬ 
out reward for its use. Cal. Civ. Code § 
1902. 

LOAN SOCIETIES. In English 
Law. A kind of club formed for the pur- 
poee of advancing money on loan to the in¬ 
dustrial classes. They are authorized and 
regulated by 3 <fc 4 Viet. ch. 110, and 21 
Viet. ch. 19. 

LOAN FOR USE (called, also, com- 
modatum). A bailment of an article to be 
used by the borrower without paying for 
the use. 2 Kent 573. 

An agreement by which a person delivers 
a thing to another, to use it according to 
its natural destination, or according to the 
agreement, under tho obligation on the 
part of the borrower, to return it after he 
shall have done using it. La. Civ. Code 
(1889) Art. 2898. 

Loan for use (called commodatvm in the 
civil law) differs from a loan for consump¬ 
tion (called mutuum in the oivil law) in 
tliis, that the oommodatum must be specifi¬ 
cally returned, the mutuum is to be re¬ 
turned in kind. In the case of a commo- 
datum , the property in the thing remains 
in the lender^ in a mutuum, the property 
passes to the borrower. 

The loan, like other bailments, must be 
of some tiring of a personal nature; Story, 
Bailm. 6 228; it must be gratuitous; 2 LcL 
Raym. 918; for the use of the borrower, 
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LOCAL PREJUDICE. Prejudice or 
influeooe warranting the removal of a cause 
from a state oourt to a federal court. 81 
Fed. Rep. 58. See Removal; Venue. 

LOCAL STATUTES. See Statute. 

LOCAL VENUE. In Pleading. A 
venoe which must be laid in a particular 
county. 

LOCATED VEEN. See Lode. 

LOCALITY. In Bcotoh Law. This 
name is given to a life rent created in mar¬ 
riage contracts in favor of the wife, instead 
of leaving her to her legal life rent of terce. 

1 Bell, Com. 55. See Jointure. 

LOCATAIRE. In French Law. A 

leasee, tenant, or renter. 

LOCATARIUS. A depositee. 

LOCATE. To ascertain the place In 
which something belongs, as to locate the 
calls in a deed or survey ; to determine the 
place to which something shall be assigned; 
to fix or establish the situation of anything. 
Abbott. 

LOCATIO (Lat.). In Civil Law. 

Letting for hire. Calvinus, Lex.; Voc. 
Jur. Utr. The term is also used by text- 
writers upon the law of bailment at com¬ 
mon law. 2 Pars. Contr., 8th ed. 121. In 
Scotch law it is translated location. Bell, 
Diet. 

LOCATIO CONDUCTIO BEI. See 

Hire. 

LOCATIO CUSTODLB. In Civil 
Law. The receiving of goods on deposit 
for reward. 

LOCATIO OPEBIS FACIENDI 

(Lat.). In Civil Law. Hire of services to 
be performed. See Hire. 

LOCATIO OPERIS HEBCITJM VE- 
HENDARUM (Lat.). In Civil Law. 
The carriage of goods for hire. 

LOCATION. At Common Law. 
The act of selecting and designating lands 
which the person making the location is 
authorized by law to select. 

It is applied among surveyors who are 
authorized by public authority to lay out 
lands by a particular warrant. The act of 
selecting the land designated in the war¬ 
rant and surveying it is called its location. 
In Pennsylvania, it is an application made 
by any person for land, in the office of the 
secretary of the late land office of Pennsyl¬ 
vania, and entered in the books of said 
office, numbered and sent to the surveyor- 
generals office. Aot June 25,1781, § 2. It 
is often applied to denote the act of select¬ 
ing and marking out the line upon which 
a railroad, canal, or highway is to be con¬ 
structed. 

In Mining Law. A parcel of land ap¬ 
propriated according to certain esta blis h ed 
rules, suoh as placing on the ground, in a 
conspicuous position, a notice setting forth 
the name of the locator, the fact that it is 
thus taken or located, with the requisite 
description of the extent and boundaries 
of the paroel aooording to .the local custom. 
104 U. S. 649. See also U. S. Rev. Stat. § 
2324. 

A location cannot be validated by sub¬ 
sequent discovery; a prior discovery is 
necessary; 7 Mont. 449. See Lands, Public. 

In Scotch Law. See Locatio ; Bail¬ 
ment; Hire. 

LOCATIVE CALLS. Calls or re¬ 
quirements of a deed, etc., for certain 
landmarks, describing certain means by 
whioh the land to be located can be identi¬ 
fied. 

Reference to physical objeots in entries 
and deeds, by which the land to be located 
is exaotly described. 2 Bibb 145 ; 3 id. 414. 

Special, as distinguished from general, 
calls or descriptions; 8 Bibb 414; 2 AVheat. 
211; 10 uf. 468 ; 7 Pet. 171; 18 Wend. 157 ; 
10 Oratt. 445 ; Jones, Law 469 ; 16 Ga. 141; 
5 Ind. 802; 15 Mo. 60. 

LOCATOR. In Civil Law. He who 


leases or lete a thing for hire to another. 
His duties are, jlrst , to deliver to the hirer 
the thing hired, that he may use it; second, 
to guarantee to the hirer the free enjoy¬ 
ment of it; thirds to keep the thing hired 
in good order in suoh manner that the 
hirer may enjoy it; fourth , to warrant 
that the thing hired has not such defects 
as to destroy its use. Pothier, Contr. de 
Louage , n. 58. 

One who locates, or surveys lands. 

The claim of a M locator is peculiar to 
Kentucky, and is for a portion of the land 
located in compensation for his services ; 4 
Pet. 446. See Lands, Public. 

LOCK-UP HOUSE. A place used 
temporarily as a prison. 

LOCO PARENTIS. See In Loco Pa¬ 
rentis. 

LOCOMOTIVE ENGINE. An en¬ 
gine which moves cars by its own forward 
and backward motion. 84 N. Y. 814. An 
ordinance regulating the speed of cars in¬ 
cludes a locomotive engine; 150 Ill. 587. 

LOCUM TENENS. Holding the plaoe. 
A deputy. See Lieutenant. 

LOCUS CONTRACTUS. See Lex 

Loci. 

LOCUS CREM3NIS. The locality or 
place of a crime. 

LOCUS DELICTI. The place where 
the tort, offence, or injury has been com¬ 
mitted. 

LOCUS PARTITUS. In Old Eng¬ 
lish. Law. A division made between two 
towns or counties to make trial where the 
land or place in question lies. Fleta, 1. 4, 

c. xv. 

LOCUS PCESNITENTL® (Lat. a 
place of repentance). The opportunity of 
withdrawing from a Droiected contract, 
before the parties are finally bound ; or of 
abandoning the intention of committing a 
crime, before it has been completed. 2 
Bro. C. C. 569. Until an offer is accepted 
by the offeree the party making it may 
withdraw it at any time. So of a bid at 
auction. ‘ * An auction is not inaptly called 
locus poenitentuB 3 Term 148. See At¬ 
tempt ; Contract ; Refusal. 

LOCUS IN QUO (Lat. the place in 
which). In Pleading. The place where 
anything is alleged to have been done. 1 
Salk. 94. 

LOCUS RUT SIT AS. See Lex Rkl 

3rr.fi. 

LOCUS SIGILLI (Lat.). The place 
of the seal. 

In many of the states, instead of sealing 
deeds, writs, and other papers or docu¬ 
ments requiring it, a scroll is made, in 
which the letters L. S. are printed or writ¬ 
ten, which is an abbreviation of Locus si- 
gilli. This, in some of the states, has all 
the efficacy of a Beal, but in others it has 
no such effect. See Scroll ; Seal. 

LOCUS STANDI (a place of stand¬ 
ing). A right of appearance in a court of 
justice or before a legislative body, on a 
given question. A right to be heard. 

It is commonly used in England in refer¬ 
ence to parliamentary practice and usually 
as to the passage of private bills. There is 
a series of reports called Locus Standi Re¬ 
ports in the Court of Referees. See May, 
Pari. Pr. 761; 9 Jurid. Rev. 47, 206; Ref¬ 
erees. 

LODE. A body of mineral or mineral- 
bearing rock located within defined boun¬ 
daries within the general mass of the 
mountain. 1 McCrary 480. 

A body of mineral or mineral-bearing 
rock in the general mass, so far as it may 
continue unbroken and without interrup¬ 
tion, whatever the boundaries may be. 148 
U. S. 894; 116 id. 529. 

Veins or lodes as used in the statutes 
mean lines or aggregations of metal em¬ 
bedded in quartz or other rook in piece; 
128 U. S. 679. 


“ It is difficult to give any definition of 
the term, as understood and used in the 
acts of congress, which will not be subject 
to criticism. A fissure in the earth's crust, 
an opening in its rocks, a strata made by 
some force of nature, in which a mineral 
is deposited, was said to be essential to a 
lode in the judgment of geologists. But 
to the practical miner, the fissure and its 
walls are only of importance as indicating 
the boundaries within which he may look 
for and reasonably expect to find the ore 
he seeks. A continuous body of mineral¬ 
ized rock lying within any other well de¬ 
fined boundaries on the earth’s surface and 
under it, would equally constitute in his 
eyes a lode. We are of the opinion, there¬ 
fore, that the term as used in the acta of 
congress is applicable to any zone or belt 
of mineralized rock lying within bound¬ 
aries clearly separating it from the neigh¬ 
boring rock.” 116 U. S. 529, citing 4 Sawy. 
802. 

By act of congress the owner of a min¬ 
eral vein or lode is entitled notonly to that 
which is covered by the surface lines of his 
established claim, as those lines are ex¬ 
tended vertically, but also to the right to 
possess and enjoy that lode or vein by fol¬ 
lowing it when it passes outside of those 
vertical lines laterally ; 118 U. 8. 529; but 
this right is dependent upon its being the 
same vein as that within those limits ; and 
for its exercise, it must appear that the 
vein outside is identical with and a con¬ 
tinuation of the one within these lines; 
id. See 73 Cal. 189; 58 Fed. Rep. 106; 
Lands, Public. 

A “known vein or lode” refers to a vein 
or lode whose existence is known, as con¬ 
tradistinguished from one which has been 
appropriated by location. It is not to be 
taken as synonymous with ‘located vein.” 
143 U. S. 400 ; 127 U. S. 353. 

LODE MANAGE. The hire of a pilot, 
for conducting a ship from one place to 
another. Cow el. 

The Lodesmen had a monopoly of pilotage 
in the Cinque Ports ( q . t\). Their society 
was contYolled by the court of lode manage, 
which was transferred ro the trinity house 
in 1853. See Lyons, Cinque Ports. 

LODGE. To make, prefer, as to lodge 
a complaint or information ; to deposit or 
file with. 

In a statute containing the words “not 
earlier than 60 days after said application is 
‘lodged 1 with the judge of said court,” the 
word “lodged” is construed as rec<ived. 99 
Ky. 229, 35 S. W. 629. 

LODGER. One who inhabits a portion 
of a bouse of which another has the general 
possession and custody. 

It is difficult to state exactly the distinc¬ 
tions between a lodger, a guest, and a 
boarder. A person may be a guest at an 
inn without being a lodger; 1 Salk. 888 ; 9 
Pick. 280 ; 25 Wend. 653, 242; 16 Ala. n. 8. 
606 ; 8 Blackf. 535; 14 Barb. 193 ; 6 C. B. 
132. And boarder includes one who regu¬ 
larly takes his meals with, and forms in 
Borne degree a part of, the householder's 
family ; 25 E. L. & Eq. 76. A lodger does 
not take meals in the nouse os lodger ; but 
the duration of the inhabitancy is of no 
importance as determining his character. 
The difficulty in this respect is in deciding 
whether a person is an under-tenant, en¬ 
titled to notice to quit, or merely a lodger, 
and not entitled to such notice. SeeWoodf. 
L. & T., 2d ed. 182, 177 ; 7 M. & G. 87; 
Boarder ; Guest ; Inn ; Innkeeper. 

LODGING HOUSE ACTS. Various 
acts for the well ordering of common 
lodging houses, beginning in 1851 with the 
stat. 14 <fe 15 Viet. c. 28. 

An act for the regulation and licensing 
of public lodging houses is a legitimate 
exeroise of the police power; 180 Pa. 47. 

LODS ET RENTES. A fine payable 
to the seigneur upon every sale of lands 
within his seigniory. 1 Low. C. 59. 

Any transfer of lands for a consideration 
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the ministry. He has control of the theatres 
in London. Byrne. 

LORD CHANCELLOR. The pre¬ 
siding judge in the court of chancery. 
Anderson. See Chancellor. 

LORD OSOTF BARON. The title of 
the chief judge ov baron of the court of ex¬ 
chequer. Now obsolete. See Lord Chief 
Justice or England 


LORD CHIEF JUSTICE OF THE 
COMMON PLEAS. The title of the 
chief judge of the oourt of common pleas. 
Now obsolete. See Lord Chief Justice or 
England. 


LORD CHIEF JUSTICE OF ENG¬ 
LAND. The title Of the lord chief jus¬ 
tice of the aueen’s bench, formerly a pop¬ 
ular title and first fully recognised by the 
judicature act, 1873. He Is ex officio a 
judge of the court of appeal, and president 
of the high oourt, in the absence of the 
lord chancellor. He has all the statutory 
powers of the lord chief justice of the com¬ 
mon pleas and the lord chief baron. He 
alone is entitled to wear on state occasions 
the collar of SS. 

LORD GREAT CHAMBERLAIN. 

An hereditary office in England dating from 
the year 1133, the duties of which consist 
of certain ceremonial attendances at a coro¬ 
nation, of the care of the Houses of Parlia¬ 
ment, and of introducing peers and bishops 
on their first taking their seats in the Loras. 
Byrne. 

LORD IN GROSS. He who is lord, 
not by reason of any manor, but as the king 
in respect of his crown, etc. Whart. 


under that act for the purpose of ad mini 6- 
tering the military forces of the crown 
(other than the regulars and their reserves) 
within the county. Subject to the approval 
of the crown, they nominate persons for 
the lowest rank of officer in the county 
territorial units. They have also the power 
of recommending persons for the commission 
of the peace ; and the crown usually, though 
not invariably, gives effect to their recom¬ 
mendations. The appointment to the office 
is made by the crown, under the Militia 
Act, 1882, b. 29. The lord lieutenant, with 
the consent of the crown, appoints as deputy 
lieutenants twenty persona having places 
of residence within the county, or within 
seven miles thereof, who are “shown to the 
satisfaction of a Secretary of State to have 
rendered worthy service as a member of, or 
in a civil capacity in connection with, His 
Majesty’s naval, military or air forces," or 
such number, being less than twenty, as 
there may be of such persons. He may, 
with the consent of the crown, appoint one 
of such deputy lieutenants to act for him 
as vice-lieutenant during his absence, sick¬ 
ness, or other inability to act. 

Recruits for the Territorial Army may be 
attested by any lord lieutenant or deputy 
lieutenant. 

There are separate lords lieutenant for 
each of the ridings of Yorkshire ; and there 
is also a separate lord lieutenant for the 
district known as the town and county of 
Etaverfordwest, which is part of Pembroke¬ 
shire. 

In the city of London the Lord Mayor, 
although not entitled the Lord Lieutenant, 
is ex officio the head of the city lieutenancy, 
and recommends to the Crown the names of 
persons to fill vacancies therein. Byrne. 


relating to the Chapels Royal. The office 
is not hereditary : it is always held by a peer, 
who is always a member of the political 
girty which is in office for the time being. 

^LOHD TREASURER. The full title of 
Una officer was the Lord High Treasurer and 
Treasurer of the Exchequer. As Lord High 
Treasurer, he was appointed by receiving a 
white staff from the ting ; as Treasurer of the 
Exchequer, he was appointed by letters pat¬ 
ent. The office, which dates from the earlicet 
Norman period, was never hereditary. It 
was in early times always held by some one 
person \ in 1612 it was put in commission ; 
from then until 1714 it was sometimes held 
personally and was sometimes in commis¬ 
sion , and since 1714 it has always been in 
com mi ssion. The Commissioners constitute 
the Treasury Board, which never meets 
now ; but which used to meet in gradually 
diminishing numbers, until the middle of 
the last century. It now consists of the 
First Lord of the Treasury (usually either 
the Prime Minister or the Leader of the 
House of Commons) who exercises as regards 
finance only what may be termed an appel¬ 
late jurisdiction, the Chancellor of the 
Exchequer (who is for all practical purposes 
the Lord Treasurer), a couple of Junior 
Lords, a Patronage Secretary, and a Financial 
Secretary, all of whom are members of 
Parliament. Byrne. 

LORD WARDEN OF CINQUE 
PORTS. See Cinque Ports. 

LORDS OF APPEAL. Peers of the 
house of lords of whom at least three must 
be present to constitute a sitting of the 
house for judicial business. 


LORD HIGH ADMIRAL. An 

officer formerly in supreme charge of British 
naval affairs. Jacob. See Admiralty ; 
Court of the Lord High Admiral. 

LORD HIGH CONSTABLE. See 

Constable ofr England ; Court of Chiv¬ 
alry. 

LORD HIGH TREASURER. An 

officer who had charge of the royal reve¬ 
nues and the leasing of crown lands. His 
functions are now vested in the lords com¬ 
missioners of the treasury. Mozley & W. 

LORD JUSTICE OF APPEAL. 

See Lords Justices of Appeal. 

LORD JUSTICE CLERK. Tn 
Scotch Law. The second judicial officer 
in Scotland. 

LORD KEEPER. Keeper of the 
Great Seal, originally another name for the 
Lord Chancellor (q. v.). After Henry II’s 
reign the offices were sometimes divided : 
now there cannot be a Lord Chancellor and 
Lord Keeper at the same time, for by the 
statute 5 Eliz, c. 18, they are declared to be 
the same office. Down to 1760 the Great 
Seal was sometimes held by a Lord Keeper 
instead of by a Lord Chancellor; but since 
that date there has been no I-ord Keeper. 
Byrne. See Cancellarius. 

LORD LIEUTENANT. In English 

Law. Lords lieutenants of counties were 
first appointed about the reign of Henry 
VIII. as standing representatives of the 
crown to keep the counties in military 
order. They succeeded to the duties of 
sheriffs and justices of the peace. Till 1871 
the militia was under the command of the 
lord lieutenant. They still retain duties 
for the preservation of peace. They are 
appointed by the queen, and may appoint 
deputy-lieutenants. Enc. Laws of Engl. 
They exist in the countries of England and 
Wales. 

It is also the title of the chief representa¬ 
tive of the crown in Ireland. 

Their connection with the military forces 
of the crown was revived by the Territorial 
and Reserve Forces Act, 1&17, which gave 
the lord lieutenant the option of becoming 
president of the county association formed 


LORD MAYOR. The chief officer of 
the city of London and some other cities. 

The origin of the appelation of lord, which 
the mayor of London enjoys, is attributed 
to the fourth charter of Edward III., which 
conferred on that officer the honor of having 
maces, the same as royal, carried before him 
bv the sergeants. Abbott; Pull. Laws and 
dust. Lond. 

LORD MAYOR’S COURT. In Eng¬ 
lish Law. One of the chief courts of 
special and local jurisdiction in London. 
It is a court of the queen, held before the 
lord tnayor and aldermen. In this court, 
the recorder, or, in his absence, the com. 
mon sergeant, presides as judge; 3 Steph. 
Com., 11th ed. 810, n.; 2 Brett, Com. 782. 

LORD MAYOR’S DAY. In Eng¬ 
land, November 9th : so called because on 
that day the Mayor of London makes a 
formal visit to the Royal Courts of Justice 
to take the oath of office. Stand. Diet. 

LORD ORDINARY. In Scotch 
Law. The judge who officiates in the 
oourt of session for the time being. 

LORD PRIVY" SEAL. See Keefer 
of the Privy Seal. 

LORD PRESIDENT OF THE 
COT7N CIL. Sec President of the 
Council. 

LORD STEWARD. The chief officer 
of a department of the queen’s household. 
See Court of the Lord High Steward. 

LORD STEWARD OF THE 
KING’S HOUSEHOLD. Tliis is an 
office quite distinct from that of the Lord 
High Steward. (See Court of the Lord 
High Steward.) He originally presided 
over the now abolished Court of the 
Lord Steward of the King’s Household and 
was, in theory, one of the two judges of the 
Palace Court ; he still appoints the Coroner 
of the King's Household ; but his main func¬ 
tion from the beginning was. and still is, 
to supervise the servants and the arrange¬ 
ments of the Royal Household, as regards 
all matters not entrusted to the Master of 
the House, or the Lord Chamberlain, or not 


LORDS OF APPEAL IN ORDI¬ 
NARY. Two person* who have held high 
judicial office, appointed to aid the house 
of lords in the hearing of appeals. They 
rank as barons for life but vote in the 
house of lords during the tenure of their 
office. App. Jur. Act, 1870, s. 0. 

Persons appointed by the queen of Eng¬ 
land for the purpose of aiding the House of 
Lords in the hearing and determination of 
appeals. They must have held some high 
judicial office for two years, or have been 
practicing barristers or advocates for at 
least fifteen years. R. & L. Diet. 

LORDS APPELLANT. The five 
peers who superseded Richard II. in his 
government, and whom he superseded after 
a brief control of the government. 

Rio hard II.’s eighteen commissioners 
(twelve peers and six commoners) took their 
place, as an embryo privy council acting 
with full powers, during the parliamentary 
recess. R. <fe L. Diet.; Brown. 

LORDS COMMISSIONERS. The 

persons charged with the duties of a high 
public office which has been put into com¬ 
mission in lieu of being devolved upon an 
individual officer. 

Thus there is in lieu of the lord treasurer 
and lord high admiral of former times, the 
lords commissioners of the treasury, and the 
lords commissioners of the admiralty; and 
whenever the Great Seal is put into com¬ 
mission, the persons charged with it are 
c alled commissioners or lords commissioners 
of the Great Seal. Abbott ;M.AW. 

LORD’S DAY. Sunday. Co. Litt. 188. 
See Maxims, Dies DominieuM. 

LORDS OF ERECTION. On the re¬ 
formation in Scotland, the king, as pro¬ 
prietor of benefloes, formerlyhelobyabbots 
and priors, gave them out In temporal lord- 
ships to favorites. Wharton. 

r 

LORDS JUSTICES OF APPEAL. 
In English Law. The titles of five of 
the judges of the oourt of appeaL Jud. Act, 
1881, a 4. 

LORDS MARCHERS. Those noble- 
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men who tired on the marches of Wales or 
Scotland ; who in times past had their laws 
and power of life and death, like petty 
kings. Abolished by 27 Henry VIII. o. w, 
and 6 Edw. VI. c. 10. 

LORDS ORDAENKBS. Lords ap¬ 
pointed in 1312 for the control of the sov¬ 
ereign and court party for the general re¬ 
form of the country. Brown. 

LORDS OF PARLIAMENT. See 
Parliament. 

LORDS OF REGALITY. In Scotch 
Law. Persons to whom rights of civil 
and criminal jurisdiction were given by the 
crown. Bell, Diet. 

LORDS SPIRITUAL. See Parlia¬ 
ment. 

LORDS TEMPORAL. See PARLIA¬ 
MENT. 

LORDSHIP. Dominion, manor, do¬ 
main ; also a title of honor given to a noble¬ 
man. Also given to judges and other 
persons in authority. 

LOSS. When used in a statute with ref¬ 
erence to a loss of £oods by common car¬ 
riers. loss means injury or damage to the 
goods, as well as their destruction or disap¬ 
pearance, 71 Ga. 40 ; 88 id. 805. 

In Insurance. The destruction of or 
damage to the insured subject by the perils 
insured against, according to the express 
provisions and construction of the contract. 

Theae accidents, or misfortunes, or perils, as they 
are usually denominated, are alt distinctly enumer¬ 
ated in the policy. And no loss, however great or 
unforeseen, can be a loss within the policy unless It 
be the direct and immediate consequence of one or 
more of these perils. Marsh. Ins. 1, c. 12. 

Loss under a life policy 1 b the death of the subject 
by a cause the risk of which is rot expressly 
excepted in the policy, and where the loss is not 
fraudulent, as where one assured, who insures the 
life of another for his own benefit, procures the 
death. 

Lose in Insurance against fire must, under the 
usual form of policy, be by the partial or total de¬ 
struction or damage of the thing Insured by fire. 

In maritime insurance, in which loss by fire is one 
of the risks usually Included, the loos Insured against 
may be absolutely or constructively total, or a par¬ 
tial or general average loss, or a particular average. 
See Attusl 

In other forms of Insurance what constitutes a 
loss is determined by the risks or rwtrlls insured 
against as specified in the policy. As to tne various 
kinds of which see the sub-titiee of Iksorahcr. 

A partial loss is any loss or damage 
short of, or not amounting to, a total loss : 
for if it be not the latter it must be the 
former. See 4 Maas. 374; 6 id. 102, 122, 
317 ; 12 id. 170, 288 ; 8 Johns. 237; 10 id. 
487 ; 5 Binn. 595 ; 2 S. & R. 553. 

Partial losses are sometimes denominated 
average losses, because they are often in 
the nature of those losses which are the 
subject of average contributions; and they 
are distinguished into general and par¬ 
ticular averages. See Average. 

A total loss is such destruction of, or 
damage to, the thing insured that it is of 
little or no value to the owner. 

Total losses, in maritime insurance, are 
absolutely such when the entire thing per¬ 
ishes or becomes of no value. Construc¬ 
tively, a loss may become total where the 
value remaining is of such a small amount 
that the whole may be surrendered. See 
2 PhiU. Ins. ch. xvii.; 2 Johns. 286; Beach, 
Ins. § 916; 66 Tex. 103; 44 La. ADn. 714 : 
Abandonment. 

It is under marine policies that questions 
of constructive total loss most frequently 
arise. Such loss may be by capture or 
seizure by unlawful violence, as piracy; 
Am. Ins., 6th ed. 951; 1 Phil. Ins. § 1106; 
2 E. L.& E. 85 ; or damage to ship or goods 
over half of the value at the time and place 
of loss; 1 Curt. C. C. 148; 9 Cush. 415; 5 
Den. 342 ; 19 Ala. n. 8. 108 ; or loss of the 
voyage; 4 Me. 431; 24 Miss. 461 ; 19 N. Y. 
272; 1 Marti La. 221 ; though the ship or 
goods may survive in specie, but so as not 
to be fit for use in the same character for 
the same service or purpose; 2 Caines, Cas. 
324; Valin, tom. 2, tit. Ass. a. 46: or by 
jettison ; 1 Caines 196 ; or by necessity to 
sell on account of the action and effect of 
the peril insured against; 5 Grav 154 ; 1 
Ora. 202; or by loss of insured freight con¬ 


sequent on the loss of cargo or ship ; 18 
Johns. 208. 

There may be a claim for a total loss in 
addition to a partial loss ; 17 How. 595. A 
total loss of the ship is not necessarily such 
of cargo; 3 Binn. 287 ; nor is auhmersion 
necessarily a total loss; 7 East 38 : nor is 
temporary delay of the voyage; 5 B. & 
Aid. 597. 

A constructive total loss, and an abandon¬ 
ment thereupon of the ship, is a construc¬ 
tive total loss of freight; and a construc¬ 
tive total loss and abandonment of cargo 
has a like effect as to commissions or prof¬ 
its thereon; and the validity of the aban¬ 
donment will depend upon the actual facts 
at the time of the abandonment, as the 
same may subsequently prove to have been ; 
2 Phillips, Ins. $ 1630 ; 3 Johns Cas. 93. 
See Abandonment. 

An insured cannot recover for a total loss 
of a vessel, in the absence of proof of 
abandonment and of notice of the same on 
the insurer ; 40 La. Ann. 553. 

In determining the proportion which the 
ooet of repairing a vessel must bear to its 
value, so as to justify its abandonment to 
the insurers as a constructive total loss, its 
value as stated in the policy controls, and 
not its actual value immediately before the 
accident; 25 N. Y. S. 414. 

Under a lire insurance policy it is not 
necessary to show that all the material of 
the building was destroyed, to sustain a 
finding of total loss, and where it is sucli 
a loss, a provision of the policy limiting the 
amount to less than the sum written is in¬ 
valid ; 44 Neb. 549 ; 90 Tex. 170. The loss 
has been held to be total where the build¬ 
ing wus so injured as to lose its identity ; 
29 S. W. Rep. (Tex.) 93; 93 Wis. 520 ; or 
so that it was unsafe and was condemned 
by the municipal authorities; 47 La. Ann. 
1563. But where the roof and interior 
woodwork of a building were destroyed, 
leaving the walls standing, it was a ques¬ 
tion for the jury whether it was a total loss 
within the meaning of the policy ; 85 Hun 
250. 

The insurance company is liable for goods 
stolen while being removed to avoid im¬ 
pending loss by fire though the policy reads, 
“nor shall the company be liable for 'loss 
by theft,’ ” which evidently applies to theft 
from show windows. 6 Bush. (Ky.) 639. 

Proofs op Loss. It is a usual condi¬ 
tion in all policies in insurance that im¬ 
mediate notice of loss shall be given by the 
insured, and generally some time is named 
within which the proofs of loss shall be 
given in writing to the company. Com* 

5 fiance with such is a condition prece* 
ent, and notice, or waiver of it, must be 
shown ; 48 Kan. 239 ; 40 Neb. 700; 00 Mo. 
App. 673; though there is a mortgage 
clause; 99 Ga. 65 ; but where there is such 
cUuse. a mortgagee is not required to make 
proofs; 5 Kan. App. 137. 

Failure to make proof is not excused by 
refusal of the company to furnish blanks; 
8 Ohio Cir. Ct. 620. A statement mailed 
within the time is rendered to the com¬ 
pany ; 168 Ill. 286; and notice duly ad¬ 
dressed, stamped, and mailed is presumed 
to have been received, if not denied ; 3 Ind. 
App. 332. Where a statute reauires notice 
*' accompanied by an affidavit * of the cir¬ 
cumstances, they need not be attached to- 

f ether or delivered at the same moment; 
4 la. 93. Notice is conclusively shown 
when the company sends an adjuster ; 151 
Pa. 607 ; or telegraphs an adjuster to give 
it attention; 48 Mo. App. 65. A new proof 
of loss made long afterwards under promise 
of settlement if the claim was reduced, 
was mere surplusage and did not affect the 
rights of the insured ; 137 N. Y. 389; and 
where the policy required duplicate bills, 
vouchers, etc., it was only necessary to 
show reasonable effort to obtain them ; 162 
Pa. 357. An itemized estimate of the coat 
of rebuilding is sufficient compliance with 
a requirement of a verified certificate of the 
value of the building destroyed; 65 Fed. 
Rep. 292; contra, 96 la. 224. A false state¬ 
ment in the affidavit of loss, made by mis¬ 
take, will not vitiate a policy which pro¬ 


vides that it shall be void In oase of any 
false swearing by the insured in relation to 
the insurance ; 107 Mich. 823 ; and formal 
defects or irregularities which cannot be 
obviated will not prevent reoovery ; 26 Ins. 
L. J. 695. 

Formal or preliminary proofs may be 
waived by parol; 40 S. W. Rep. (Kv.) 670. 
A waiver of proofs results from a denial of 
all liability ; 16 Ind. App. 160 ; 10 App. D. 
C. 277 ; 16 Wash. 155 ; or a denial on other 
grounds; 97 Tenu. 1 ; 69 Mo. App. 126; 13 
App. Div. N. Y. 444; as from the defence 
that the policy was never in force , 49 Neb. 
811; or the omission to object to the form ; 
153 Pa. 398; hut they are not waived by 
careful investigation ; 42 U. 8. App. 81 ; s. 
C. 74 Fed. Rep. 507 ; or by reason of an ir¬ 
resistible conclusion that the company hqd 
determined to defend the suit, resulting 
from assertions made during the negotia¬ 
tions; id .; or by an offer of compromise ; 
42 W. Va. 420 ; or by a refusal after insuf¬ 
ficient proofs are furnished to consider the 
loss unless a specified claim should be 
eliminated ; 57 Kan. 576 ; or by the mere 
denial of liability on the ground that the 
property destroyed was not covered : 90 Me. 
385; 151 Pa. 607; 03 U. S. 572 ; 83 N. Y. 
108 ; or mere silence; 86 Ala. 558; or a 
promise by local agents, without authority 
to adjust, that the loss would be paid ; 77 
la. 370. Tbt act relied on to establish a 
waiver must occur within the time fixed 
by the policy ; 58 Mo. App. 225. The in¬ 
sured doe9 not lose the benefit of a waiver 
by making proofs, and lie may plead both 
compliance and the waiver; 98 la. 221. 
The proofs should ordinarily be made b 7 
the insured, but where he 19 not in a posi¬ 
tion to make them in person, they may be 
made by an agent; 160 111. 400; or mort¬ 
gagee to whom the policy is made payable ; 
56 Hun 300; or the company’s adjuster; 
131 Ind. 572; 85 Wis. 229; and they may 
be in the name of a firm ; 122 N. Y. 545. 
Where the policy requires proofs “as soon 
as possible, what is reasonable time is a 
mixed question of law and fact; 110 Pa. 
530 ; 70 la. 704. 

Arbitration. A common provision 
in policies for all kinds of insurance is 
one for compulsory arbitration in case of 
difference between the parties as to the 
amount of loss. Such a provision has been 
held void as ousting the court of its juris¬ 
diction ; 21 Misc. Rep. 124 ; contra , 112 Ala. 
318 ; 50 N. J. L. 453. An award is not re¬ 
quired as a condition precedent to a right 
of action, but a refusal for a demand of ap- 

S raisal may be set up as a bar; 16 Wash. 

32, in which rehearing was denied ; 47 
Pac. Rep. 885 ; but it has been held a con¬ 
dition precedent; 69 Mo. App. 232 ; 71 Tex. 
5; but not unless requested in writing ; 
96 la. 70; and it is inoperative where no 
arbitrators Are agreed upon ; 57 Kan. 95 ; 
and is not applicable to a case of total 
loss ; 50 Hun 172 ; or to the portion of the 
insured property totally destroyed ; 12 App, 
Div. N. Y. 39; or where the insurer denies 
liability ; 120 N. C. 302 ; or in case of total 
loss under valued policy acts ; 74 Wis. 67 ; 
36 Neb. 461 ; 61 Mo. App. 572. Formal no¬ 
tice of the proceedings of appraisers is not 
necessary to a party who has knowledge of 
them ; 12 App. Div. N. Y. 218. A valua¬ 
tion by the company’s adjuster and huilders 
selected by the insured is an appraisal 
within the policy, without previous effort 
to agree upon tne loss; 36 U. S. App. 327; 
8. c. 71 Fed. Rep. 120. 

Appraisers cannot determine the con¬ 
struction of the policy ; 17 App. Div. N. Y. 
87 ; and the award may be set aside where 
it is grossly below the actual loss ; 12 Tex. 
Civ. App. 572 ; but not for a mere mistake, 
not appearing on its face; 12 App. Div. 
N. Y. 218; and it need not state the man¬ 
ner of arriving at the result; id. 

Consult Phillips; Arnold; May, Insur¬ 
ance ; Pars. Mar. Law ; Total Loss. 

LOST CORNER. See Boundary. 

LOST INSTRUMENT. A document 
or paper whioh has been so mislaid that it 
cannot be found after diligent search. 
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Suits to establish lost instruments are 
within the jurisdiction of equity, but the 
proof as to the contents must be clear and 
satisfactory ; 35 Fla. 212 ; and such a suit 
will not be entertained to establish the lost 
instrument merely as a piece of written 
evidence to sustain an action of tort; 06 
Fed. Rep. 799. 

This equitable jurisdiction extends to 
ordering the issue of bonds to replace those 
lost, where the loss or destruction was 
without fault of the party seeking relief ; 
and it can be done without derogating 
from positive agreement or violating equal ; 
or superior equities in other parties. Such 
relief has been given in case of bonds stolen 
and hidden in tne ground at the evacuation 
of Petersburg by the Confederate forces; 

45 Md. 102; and for bonds stolen from the 
vault of a bank ; 27 N. J. Eq. 408. 

A copy of a deed by joint makers cannot 
be established without proof of execution 
by all; 90 Ga. 197 ; and wherever it is 
sought to establish title to real property 
under a lost unrecorded deed, the ruleas to 
the amount of evidence required is very 
strict; 89 Me. 402. 

Formerly in such cases a resort to equity 
was compelled by the want of any remedy 
at law, resulting from the necessity of 
making profert ; 1 Ch. Cas. 77; but after 

I >rofert was dispensed with, the courts of 
aw acquired concurrent jurisdiction and 
the loss of a paper would not prevent re¬ 
covery ; 1 Ves. 341 ; 7 id. 19 ; 3 V. A B. 54. 
Nevertheless a court of equity still has 

t 'urisdiction to establish a lost deed ; 142 
J. S. 417. 

The fact that interest on a bond is pay¬ 
able upon “ presentation and delivery of 
the coupon ” will not prevent recovery on 
a lost coupon ; 21 Misc. Rep. 439. Where 
a note is lost pending an action while in 
the hands of the justice, indemnity is not 
required ; 43 Pac. Rep. (Colo.) 904 ; and 
an allegation of loss after maturity of a 
note sued on, dispenses with the necessity 
of tender of indemnity ; 141 Ind. 322. An 
action may be brought on a lost official 
bond ; 57 III. App. 674. In an action for 
the breach of a lost contract, where the 
fact of its existence is controverted, it is a 
question for the jury ; 24 S. E. Rep. (Va.) 

It is held that an action will lie upon a 
lost negotiable instrument; 10 Ad. A E. 
616: 2 Spear. L. 193. The weight of 
authority seems to be that an action would 
not lie on a lost negotiable note ; 1 Exch. 
167 ; 9 id. 604 ; 21 Gratt. 550 ; 46 N. C. 78; 

17 Me. 9 ; 20 D. C. 191 (distinguishing id. 
26, where the action was maintained on a 
note accidentally lost after being in 
evidence in that court); contra, 2 Elay 495; 

18 Ga. 05; 1 R. I. 401 ; 3 Yeates 442, but see 
comments on these cases, 16 L. R. A. 305, 
n. In some courts the suit has been per¬ 
mitted upon giving indemnity ; 34 Conn. 
546 ; 4 Martin La. n. s. 4 ; 16 Pick. 315. 

In some states and in England it is pro¬ 
vided by statute that au action may be 
maintained on a lost negotiable instrument. 
Under such statutes it is held that they 
may be maintained without showing the 
absolute destruction of the instrument; 52 
Ind. App. 210 ; but judgment cannot be 
recovered without indemnity ; 00 Mo. App. 
671 : 32 S. W. Rep. (Tex.) 248. 

Where the remedy at law is denied in 
the case of a lost negotiable instrument 
and there is no statute, relief must be 
sought by a bill in equity to compel pay¬ 
ment after tender of indemnity ; 7 B. A C. 
90; 35 Neb. 093; Pare. NAB. 262. The 
loss of a bond is no objection to its pay¬ 
ment by the company which issued it, upon 
indemnity ; 40 Vt. 399. The title of the 
true owner of a lost certificate of stock 
may be asserted against a subsequent 
owner even though he be a bona fide pur¬ 
chaser ; 148 N. Y. 441. 

The contents of a lost deed, will, agree¬ 
ment, etc., may be proved by secondary 
evidence after proof of its existence; 150 
Pa. 538 ; and that diligent search has been 
made and that it cannot be found ; Tayl. 
Ev. 402; 147 Pa. 447; the party’s own 
evidence is sufficient for this purpose: 1 


Atk. 446 ; 1 Greenl. Ev. § 349 ; or that of 
any one who knows the facts ; 90 Ga. 731 
See Will. 

Even a will proved to be lost may be 
admitted to probate upon secondary evi¬ 
dence ; 1 Greenl. Ev. §§ 84, 509, 575 ; 1 P. 
A D. 154; s. C. 17 Eng. Rep. 45, note; but 
this case has been characterized as going to 
the “ verge of the law " ; 11 App. Cas. 474. 
The fact of the loss must be proved by the 
clearest evidence; 8 Mete. 487; 2 Add. 
Eccl. 223; 0 Wend. 173 ; 1 Hagg. Eccl. 
115. Where it has been in the custody of 
the testator and is not found at his death, 
it is presumed to have been destroyed, 
animo revocandi ; 17 Moak’s Engl. Rep. 
511 ; 0 Wend. 173; 11 Biss. 265; especially 
where the testator knew of the loss while 
alive and did not produce it; 140 Pa. 242. Its 
absence is said to be prima fade evidence 
of cancellation ; 1 Bay 457 ; but where no 
revocation is proved or presumed, declara¬ 
tions, written or oral, made by a testator, 
both before and after the execution of the 
will, are admissible as secondary evidence; 
id.; Steph. Ev. § 29 ; Beach, Wills §73 ; 97 
Mich, 49 ; Schoul. Wills §402. And see 28 
W. Va. 113, for an extended historical dis¬ 
cussion of the subject. It is also said that 
chancery, on a bill suitably filed, has ex¬ 
ercised a similar jurisdiction; id. 

The 11 copy " of a lost instrument intended 
by the act of congress of January 23, 1874 
(for stamping unstamped instruments), is 
a substantial copy, or such a draft of the 
original instrument as will identify the 
subject of the tax ; 82 Pa. 280. 

LOST, OR NOT LOST. A phrase in 
policies of insurance, signifying the con¬ 
tract to be retrospective and applicable to 
any loss within the specified risk, provided 
the same is not alrevdy known to either of 
the parties, and tliat neither has any knowl¬ 
edge or information not equally obvious 
or known to the other. Tne clause has 
been adopted only in maritime insurance ; 
though a fire or life policy is not infre¬ 
quently retrospective, or, under a different 
phraseology, by a provision that the risk is 
to commence at some time prior to its 
date. 1 Phill. Ins. § 925. Such policy on 
a vessel building “ to take effect as soon as 
water-borne, 11 takes effect at once if she is 
already water-borne; 0 Gray 192. 

LOST PAPERS. See Lost Instru¬ 
ment. 

LOST PROPERTY. See Finder, 
where the subject i9 treated, and see also 
33 Ch. D. 560, where a prehistoric boat found 
by a gas company while excavating on land 
leased by it was held to belong to the lessor. 

LOST TIME. “Lost lime 11 as an 
element of damage means time that is totally 
lost. 140 Ky. 495, 131 S. W. 27S. 

LOT. That which fortuitously deter¬ 
mines what we are to acquire. 

When it can be certainly known what 
>re our rights, we ought never to resort to a 
decision by lot; but wheu it is impossible 
to tell what actually belongs to us, as if an 
estate is divided into three parts and one 
part given to each of three persons, the 
proper way to ascertain each one's part is 
to draw lots ; Wolff, Dr. etc., de la Nat. § 
669. 

Verdicts reached by a jury by drawing 
lots.will be set aside ; 1 Ky. L. f. 500. See 
Jury. See also 1 Wash. Ty. 829 ; B. C. 84 
Am. Rep. 806, □. 

LOT OP GROUND. A small piece 
of land in a town or city, usually employed 
for building, a yard, a garden, or such 
other urban use. Lots are in-lots, or those 
within the boundary of the city or town, 
and out-lots, those which are out of such 
boundary and which are used by some of 
the inhabitants of suoh town or city. 

LOT AND SCOT. Duties to be paid 
by pereons exercising the elective franchise 
in certain cities before being allowed to 
vote. 

It is said that the practice became uniform 


to refer to the poor-rate as a register of “Bcot 
and lot” voters, so that the term, when 
employed to define a right of election, meant 
only the payment by a parishioner of the 
sum to which he was assessed on the poor- 
rate. R. & L. Diet. ; Brown. 

LOTHERWITE or LEYERWIT. 

A liberty or privilege to take amends for 
lying with a bondwoman without license. 
See Lairwitk. 

LOTTERY. A scheme for the distri¬ 
bution of prizes by chance. 7 N. Y. 228 ; 59 

A scheme by which a result is reached 
by some action or means taken, in which 
result man's choioe or will has no part, and 
which human reason, foresight, sagacity, 
or design cannot enable him to know or 
determine, until the same has been accom¬ 
plished. 74 Mich. 264. 

A so heme by which, on one’s paying 
money or some other thing of value, he 
obtains the contingent right to have some¬ 
thing of greater value, if an nm>eal to 
chance, by lot or otherwise, under tlie direc¬ 
tion of the manager of the scheme, should 
decide in his favor. Bislu St. Crimes § 952, 

The word lottery “ embraces the elements 
of procuring, through lot or chance, by the 
investment of a sum of money or some¬ 
thing of value, some greater amount of 
money or thing of greater value.” 58 Fed. 
Rep. 942. It includes policy-playing, gift- 
exhibitions, prize concerts, raffles at fairs, 
etc., and various forms of gambling ; id. 

Where a pecuniary consideration is paid, 
and it is to be determined by chance, ac¬ 
cording to some scheme held out to the 
public, as to what and how much he who 
pays the money is to receive for it, that is 
a lottery ; 56 N. Y. 424. It is well settled 
that every scheme for the division of prop¬ 
erty or money by chance is prohibited by 
law ; 01 Ind. 39. Lotteries were formerly 
often resorted to as a means of raisiDg 
money, by states as well as individuals. aDa 
are still authorized in many foreign coun¬ 
tries, but have been abolished as immoral 
in England, and throughout this country. 
They were declared a nuisance and pro¬ 
hibited by 10 & 11 Will. HI. c. 17, and for¬ 
eign lotteries were forbidden to be adver¬ 
tised in England by the 6 A 7 Will. IV. c. 
66 . 

Selling boxes of candy, each box being 
represented to contain a prize, the pur- 
clLaser selecting his box in ignorance of its 
contents, is a lottery ; 2 Tex. App. 610 ; so 
in 89 N. C. 572; 137 Mass. 250 ; 11 Q. B. 
Div, 207. Where money was subscribed 
which was to be in vested in funds which 
were to be divided amongst the subscribers 
by lot, and divided unequally, it was held 
a lottery; 11 Ch. Div. 170. Although 
every ticket in a drawing represents a prize 
of some value, yet if those prizes Are of 
unequal values, the scheme of distribution 
is a lottery ; 40 Ill. 465. 

A scheme for increasing the circulation 
of a newspaper, whereby all subscribers re¬ 
ceive numbered tickets corresponding to 
numbered coupons, which are drawn from 
a box by a blindfolded person, prizes to be 

{ fiven to the holders of certain tickets, is a 
ottery under U. S. Rev. Stat. § 3894, pro¬ 
hibiting carrying through the mails of any 
newspaper containing any advertisement 
of any lottery, etc., 58 Fea. Rep. 942; so it 
was held that an issue of bonds of the 
Austrian government, payable at a speci¬ 
fied time, but with a provision that bonds, 
as drawn, should be redeemed with a bonus, 
which was to increase year by year, was 
within that act, which related to all lot¬ 
teries, the word “illegal" having been 
omitted from the original act by amend¬ 
ment in 1890; 147 U. S. 456. 

A lottery for the disposal of land is within 
the prohibition of the Pennsylvania act, 
where the lots drawn are of very unequal 
value; 4 S. A R. 151; so when there is a 
contract for the sale of several lots of land, 
of unequal value, to several subscribers, 
which provides that each one's lot shall 
be determined “by lot” and a certain 
“price" lot is to be given to one of the 
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subscribers by “lot”; 48 N. E. Rep. (Ind.) 
lOS. So where one furnished a cigar to 
ererr person who placed a five-cent piece 
in a slot machine, and the one after whose 
plar the machine indicated the highest 
rani hand was to receive all the cigars; 

3*3 So. Rep. (Ala.) 138; and where every 
purchaser of dry goods received a key and 
was told that one kev would be given out 
whifch would unlock a certain do x con¬ 
taining twenty-five dollars, which would 
go to the person who received this key ; 54 
Kan- 711. So where every subscriber to a 
newspaper received a ticket which enti¬ 
tled him to participate in a distribution of 
prizes by lot; 73 Mo. 647 ; and of a bond 
investment scheme, where bonds were 
issued at a specified price and the value of 
e:u?h bond was determined by its number, 
the bonds being numbered in the order of 
application for them ; 63 Fed. Rep. 430. 

A “missing word” competition, in 
which the winners are to be those who, 
upon sending a shilling to the promoter of 
the competition, select, to fill up a named 
sentence, a particular word also se¬ 
lected by the promoter, is a lottery within 
the English act; [1890] 3 Ch. 154. 

Raffles at fairs, etc., are as clearly viola¬ 
tions of the criminal law as the most elab¬ 
orate and carefully organized lotteries ; 8 
Phila. 457. Thus the American Art Union 
is a lottery ; 8 N. Y. 228, 240 ; so a • ‘gift-sale ” 
of books : 33 N. H. 329; so “ prize-con¬ 
certs”; 97 Mass. 583; and “ gtft-exhibi- 
tions” ; 33 N. J. L. 398 ; 12 Abb. Pr. N. s. 
210 ; 59 Ill. 160 : 62 Ala. 334 ; 74 N. Y. 63. 
The payment of prizes need not be in 
money ; 7 N. Y. 228; as where a suit of 
clothing was given at a .veekly drawing in 
a merchant tailor's club ; 48 Minn. 555. 

On the other hand, where the scheme 
affords room for the exercise of skill and 
judgment, it is not a lottery ; 00 L. J. M. 
C. 118. So of a coupon competition in a 
newspaper, where purchasers of copies of 
the newspapers fill in on coupons the horses 
selected by them as likely to come in first, 
second, third, and fourth in a given race, 
the purchaser to receive a penny for every 
coupon filled up after the first, and a money 
prize to be given to the holder of the coupon 
who should name the first four horses cor¬ 
rectly ; F1895] 2 Q. B. 474; where a soap- 
dealer offered a prize to be drawn by lot, 
t j the person who should moet nearly guess 
the weight of a certain cake of soap, it was 
held not to be a lottery; 56 Alb. L. J. 95, 
S. C. of New Brunswicx. 

The mere determination by lot where 
there is no giving of prizes, is not a lottery; 8 
Phila. 457. Merely determining by lot the 
time at which certain bonds are to be paid, 
is not a lottery ; 30 Fed. Rep. 499 ; but it is 
otherwise it a prize is offered on the bonds 
so drawn; id. To constitute a lottery 
something of value must be parted with, 
directly or indirectly, by him who has the 
chance; 88 Ala. 196; 10 Am. St. Rep. 38 
and note. Therefore,where every customer 
of a shoe store and every applicant re¬ 
ceived a ticket gratuitously, and a piano 
was allotted by chance among the holders, 
it was held not to be a lottery; 18 Colo. 
321. Where the element of certainty goes 
hand in hand with the element of chance 
in an enterprise offering prizes, the former 
element does not destroy the existence or 
effect of the latter ; 147 U. S. 449. 

The act which forbids conveying in the 
mails newspapers containing anything re¬ 
lating to a Lottery is within the power of 
congress to establishing poetofficee, and 
does not abridge the freedom of the press; 
143 U. S. 110. The right to operate a lot¬ 
tery is not a fundamental right; id. 
Under this act it is an offence to deliver in 
Illinois a prohibited circular mailed in the 
city of New York, and such an offence is 
triable in Illinois; 143 U. S. 207. 

It is a valid exercise of power in a state 
to protect the morals and advance the wel¬ 
fare of the people by prohibiting any 
scheme bearing any semblance to a lottery 
or gambling ; 74 Md. 565. 

“A lottery grant is not, in any sense, 
a contract witnin the meaning of the con¬ 
stitution of the United States, nut is simply 


a gratuity and license, which the state, 
under its police powers, and for the protec¬ 
tion of tho public morals, may at any time 
revoke and forbid the further couduot of 
the lottery ; and no right aoouired during 
the life or the grant, on the faith of, or by 
agreement with, the grantee, can be exer¬ 
cised after the revocation of such grant 
and the forbidding of the lottery, if its ex¬ 
ercise involves a continuance of the lottery 
as originally authorized 108 U. 8. 488, 
502, following 101 U. 8. 814, where it was 
said, referring to lotteries:—“Certainly 
the right to suppress them is govern¬ 
mental, to be exercised at all times by 
those in power at their discretion/’ A lot¬ 
tery charter is “in legal effect nothing 
more than a license. . 

The fact that one government authorizes 
lotteries and the sale of lottery tickets, can¬ 
not authorize their sale in another govern¬ 
ment which forbids their 6ale ; 147 U. S. 402. 

A purchase of a ticket in a foreign lot¬ 
tery outside the state, is a valid contract: 
13 Pa. 328. An ordinance which makes it 
unlawful “ for any person to have in his 
possession, unless it be shown that such 
possession is innocent, any lottery ticket, 
“ is unconstitutional, inasmuch as it places 
on the person accused of its violation, the 
burden of showing the innocence of his 
possession ; 41 Pac. Rep. (Cal.) 093. 

Where it was undisputed that the de¬ 
fendant was engaged in the lottery business, 
evidence tliat he received an order for lot¬ 
tery tickets such as were subsequently 
mailed with the letter; that the name 
used in the address of the letter was the 
same as that signed to the order; that the 
tickets bore his atamp, and that the letter 
enclosed his business card, would justify 
the conclusion that the defendant deposited 
the letter in the post-office for maiung ; 1 
Fed. Rep. 430. 

A court of eouity will not grant relief 
where letters addressed to the secretary of 
a lottery company are detained by a post¬ 
master under the direction of the postmas¬ 
ter-general, if the pleadings fail to show 
that the letters had no connection with the 
lottery business ; 1 Fed. Rep. 417. The act 
of June 8, 1873, Rev. 8. § 4041, authorizes 
the postmaster-general to forbid the pay¬ 
ment by any postmaster of a money order 
to any person engaged in the lottery busi¬ 
ness. But this does not authorize any per¬ 
son to open any letter not addressed to 
himself. 

The act of March 3, 1895, provides that 
any person who shall cause to be brought 
within the United States from abroad, for 
the purpose of disposing of the same, or de¬ 
posited in or carried by the mails from one 
state to another, any paper, etc., purporting 
to be or represent a ticket, etc., in a lottery, 
so-called gift concert, or similar enterprise, 
offering prizes dependent upon cliance, or 
shall cause any advertisement of such lot¬ 
tery, etc., to be brought into the United 
States, etc., shall be punishable, for the first 
offence, by imprisonment or fine, or both, 
and, for further offences, by imprison¬ 
ment. See 104 U. 8. 070. Popularity 
Contest. 

LOTTERY BOND. That bond to 
which is attached the contingent right to & 

{ irice, or, the vested right to chances at 
ottery. Thus, the lottery bond presents a 
double character. It is at once (1) a deed 
of loan, and (2) a lottery ticket. As deed 
of loan, it confers upon the holder the right 
to the payment of interest and reimburse¬ 
ment of tne capital lent; as lottery ticket, 
it takes part periodically in drawings of 
more or less important prizes. 

At first sight lottery bonds have nothing 
to distinguish them from the ordinary bond. 
Like the latter they can be made out payable 
to order or to bearer, are usually provided 
with coupons representing interest to be paid, 
and bear the number of issue. But it is pre¬ 
cisely the different use of these numbers 
which marks the difference between the two 
classes of obligations. In the ordinary bond 
the number of issue serves solely to facilitate 
the redemption of the amount loaned. In 
the lottery bond, however, the number of 


issue printed on the instrument prevents a 
very different character. It is not merely a 
number of issue wliirh permits the arrange¬ 
ment of a gradual liquidation, but it ia 
primarily the number of a lottery ticket. 
The essential characteristic of the lottery 
bond is that the number which it bcare 
shares till its liquidation in periodical draw¬ 
ings of more or loss important prizes, to¬ 
gether with the other bonds of the same issue 
which have not been paid. These prizes 
consist of sums of money which are some¬ 
times of considerable value (200,000 and 
500,000 fr ). In practice, the drawings for 

f jayment are made to coincide with drawings 
or prizes, and it is so Arranged 1 hat the 
holders of the bonds whose numbers appear 
first at the drawings for payment shall be 
the beneficiaries of the prizes. 

At present the lottery bond may be found 
in most of the financial markets of Europe, 
and of all nationalities. Especially is this 
true in France. 9 Harv. L. R. 386-7. 


LOU AGE. In French Lav. The 
contract of hiring and letting. It may be 
of things or of labor. (1) Letting of things, 
(a) Bad d loytr , the letting of houses ; (5) 
Bail d ferine, the letting of land ; (2) Let¬ 
ting of labor ,—(a) Layer, the letting of 
personal service ; ( b) Bail b eheval t the let¬ 
ting of a horse. 

LOUISIANA. The name of one of the 
states of the United States of America. 

Ft *u first explored by the French In 1962, under 
Robert Chevalier de ia Salle, and named Louisiana, 
Id honor of Louis XIV. In 1900. a French settlement 
was begun at Biloxi by Lemoyae d'Iberville. His 
efforts were followed up In 1712 by Anthouy Crozat, 
a man of wealth, who upheld the trade of the coun¬ 
try for several years. About 1717 all his Interest la 
the province was transferred to the “ Western Com¬ 
pany,” a chartered corporation, at the head of which 
was the celebrated John Law, whose speculations 
Involved the ruin of one-half the French nobility. 
In 1732 the ” Company " resinned all their rights to 
the c^own, by whom the whole of Louisiana was 
ceded to 8pain in 1792. By the treaty of St. Ilde- 
fonso, signed October 1, 1800, Spain re-conveyed It to 
France, from whom it was purchased by the United 
8tates, April 90, 1808, for »lt,000,000. Louisiana was 
admitted into the UqIoq by an act of congress, ap¬ 
proved April 8, 1818. 

The Aral constitution was adopted January S3, 
1818, and was substantially copied from that of Ken¬ 
tucky. 

LOW BOTE. A recompense for the 
death of a man killed in a tumult. Cow. 

LOWERS. In French Maritime 
Law. Wages. Ord. Mar. liv. 1, t. 14, 
Art. 16. 

LOW-WATER MARK. That part of 
the shore of the sea to which the waters re¬ 
cede when the tide is lowest ; t. e. the 
line to which the ebb-tide usually recedes, 
or the ordinary low-water mark unaffected 
by drought. 28 Me. 384 ; 60 Pa. 339. It 
has been said to be the point to which a 
river recedes at its lowest stage: 55 Fed. 
Rep. 854. See 157 Mass. 34; High-Water 
Mark ; River ; Ska ; Dane, Abr.; 1 Halst. 
Ch. I. 

LOYAL. Legal, or according to law: 
as, loyal matrimony, a lawful marriage. 

Uncore n f e9t loyal a homme defaire un 
tort ” (it is never lawful for a man to do &- 
wrong). Dver, fol. 86, § 88. “ Et per cu¬ 
riam n'est loyal M (and it was held by the 
court that it was not Lawful). T. Jones 34. 
Also spelled loayl. Dyer 36, § 88; Law 
Fr. A Lat, Diet. The Norman spelling is 
** loyte." Kelh. Norm. Diet. 

Faithful to a prince or superior ; true to 
plighted faith or duty. Webster, Diet. 

LOYAL VOTES. As ordinarily used, 
its meaning is believed to be quite different 
from that of the phrases “legal voters/’ 
“qualified voters.” 1 Duv. (Ky.) 41. 

LOYALTY. Adherence to law. Faith¬ 
fulness to the existing government. 

LOW. See High. 

LUCID INTERVALS. In Medioal 
Jurisprudence. Periods in whioh an in- 
B&ne person is so far free from Ids disease 
that the ordinary legal consequences of in¬ 
sanity do not apply to acts done therein. 
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A lucid Interval to not a perfect restora¬ 
tion to reason, but a reetoration so far as 
to be able, beyond doubt, to comprehend 
and do the act with such perception, mem¬ 
ber, and judgment as to make it a legal act. 

I DeL Ch. Me; Whart, A Stilte, Med. Jur. 

*s. 

Lucid intervals were regarded as more 
common and characterised bj greater men¬ 
tal dearness and vigor, by earlier medical 
writers than the later onea This view was 
shared by legal authorities, who treated a 
lucid Interval as a complete, though tem¬ 
porary, restoration. D Agueseeau, in the 
oase of the Abb6 d’Orleans, concludes: “ It 
must not be a mere diminution, a remission, 
of the complaint, but a kind of temporary 
cure, an intermission so clearly marked aa 
in every respect to resemble the restoration 
of health." Pothier, Obi., Evans’ ed. 579. 
And Lord Thurlow characterized it as " an 
Interval in whioh the mind, having thrown 
off the disease, had recovered its general 
habit.” 3 Bro. C. C. 834. Possibly there 
may be such intermissions of absolute res¬ 
toration but they are of rare occurrence. 
Usually, with apparent clearness, there is 
a real loss of mental force and acuteness,— 
•not necessarily apparent to a superficial 
observer, but, upon critical examination, 
showing confusion of ideas and singularity 
of behavior indicative of serious though 
latent disease. In this condition the pa¬ 
tient may hold some correct notions, even 
on a matter of business, and vet be quite 
incompetent to embrace all tne relations 
connected with a contract or a will, even 
though no delusion was present to warp his 
judgment. This conclusion is aided by the 
recorded experiences of patients after en¬ 
tire recovery. See Georget, Dw Mai. Men. 
40 ; Reid, Essays on Hypochondriacal Af* 
factions, Essay 21; Combe, Men. Derang. 
841; Ray, Mea. Jur. 870. 

Of late years the interest of the courts 
in connection with lucid intervals both in 
civil and criminal cases is confined to the 
ascertainment of the mental capacity of 
tne person concerned with relation to the 
transaction in question. This idea has even 
been carried to the exoeas of treating the 
reasonableness of ths act itself as the test 
of the capacity of the individual, or the 
existence of a luoid interval; 1 Phill. Lect. 
90; 2 C. At P. 415. But this has been said 
to be a mere begging of the question, inas¬ 
much as persons undeniably insane con¬ 
stantly do and say things which appear 
perfectly rational; 2 Hagg. 488, where two 
wills, both perfectly reasonable, were set 
aside because within a short time prior to 
their execution there had been admitted 
insanity. And it was said : “ When there 
is not actual recovery, and a return to the 
management of himself and his concerns 
. . . tne proof of a lucid interval is ex¬ 
tremely difficult.” 

In oriminal cases this difficulty is inten¬ 
sified, since the very term lucid interval 
implies that the disease has not disappeared, 
but only that its outward manifestations 
have ceased and there remains an abnormal 
condition of the brain, by whatever name 
it may be called, whereby the power of the 
mind to sustain provocations, resist temp¬ 
tations, or withstand any other causes of 
excitement, is greatly weakened. Being 
in their nature, as temporary and of uncer¬ 
tain duration, there is no presumption that 
they will continue: 104 Ala. 642; 80 id. 287; 
contra, 59 Wia. 509; and see 28 Ill. 300. 

Lucid intervals are not to be confounded 
with periods of apparent recovery between 
two successive attacks of mental disorder, 
nor with transitions from one phase of in¬ 
sanity to anotlier. These are said to be 
equivocal conditions during which persons 
subjected to them labor under a degree of 
nervous irritability, which renders them 
peculiarly susceptible to many of those in¬ 
cidents and influences which lead to crime; 
Bar, Med. Jur. ch. Ialc. Int. 

Both in civil and criminal cases the bur¬ 
den rests upon the party who contends for 
a lucid interval to prove it, since a person 
once insane is presumed so until it is Bhown 
that he had a luoid interval or has recov¬ 
ered ; Co. Litt. 185, n. ; 8 Bro. Ch. 441; 1 


Pet. 108; 15 N. J. Eq. 948; 40HI. 950; 8 Can. 
S. C. 885. This presumption may be re¬ 
butted by proof of a change of mental con¬ 
dition and a luoid interval at the time; 41 
Miss. 291; and it arises only where habitual 
insanity is shown, and in cases of temporary 
or recurrent insanity, no burden is thrown 
upon the party eeeking to take advantage 
or the lucid interval; 85 L. R. A. (Mtos.) 
118; 18 Abb. Pr. x. 8. 207; 80 Fla. 170; 110 
Mo. 90; 1 Brews. (Pa.) 800. 

A contract made during a lucid interval 
is valid; 92 Oa. 890; 189 Maas. 177. And 
the sarioe is true of deeds, wills, and of the 
performances of sny civil act. But where 
a luoid interval is relied upon, it must ap¬ 
pear to have been of such a character as to 
enable the person to comprehend intelli¬ 
gently the nature and character of the 
transaction; 104 Ala. 048. Proof of a lucid 
interval, where it is required, must be 
made to the satisfaction of the jury; 00 
Tex. 470. There is no presumption of con¬ 
tinuance of a luoid interval, it is temporary 
in its nature ; 104 Ala. 048. 

Insane persons, during a lucid interval, 
are competent witnesses, but the question 
of their competency is for the court to de¬ 
termine when the witness is produced to 
be sworn; 8 Abb. N. C. 829, which see for 
a note on the practice in such cases. 

The general rule ** is that a lunatic, or 
person affected with insanity, is admissible 
as a witness, if he have sufficient under¬ 
standing to apprehend the obligation of an 
oath, and to be capable of giving a correct 
account of the matters whioh he has seen 
or heard in reference to the questions at 
issue; and whether he have that under¬ 
standing is a question to be determined by 
the court upon examination of the party 
himself, ana any competent witnesses who 
can speak to the nature and extent of his 
insanity ; ” 107 U. 9. 519: 10 Allen 04; 158 
Ill. 836 ; L. R. 11 Eq. 420; 97 Ala. 85; 80 
Tex. App. 487 ; 25 Gratt 865 ; 28 Conn. 
177 ; 36 W. Va. 563 . In State v. Brown, 
36 Atl. Rep. (Del.) 458 (to be reported in 
2 Marvel Del.), the witness was an inmate 
of an insane asylum and was admitted by 
an equally divided court to testify in a 
case of homicide in the asylum. The mod¬ 
ern doctrine is that the fact of insanity 
goes to the credibility rather than to the 
competency of the witness; 5 Eng. L. At 
Eq. 547 ; 2 Den. C. C. 254 ; 5 Cox, C. C. 
259 ; 4 Heisk. 565. See Clevenger, Med. Jur. 
of I naan. 007. 

See 85 L. R. A. 117, n. ; Inhanity. 

LUCRATIVE OFFICE. One for 
which “pay, supposed to be an adequate 
compensation, iB fixed to the performance 
of” its “duties.” 8 Blackf. 829, where, 
under the Indiana constitution forbidding 
the holding of more than one lucrative 
office at one time, the offices of county 
commissioners and county recorder were 
held such. So also were prison director ; 
85 Ind. Ill; mayor of a city; 85 id. Ill; 
colonel of volunteers and reporter of the 
supreme court; 19 id. 851; otherwise as to 
the office of councilman in a city; 44 id 
405. 

LUCRATIVE SUCCESSION. In 
Scotch Law. The passive* title of prct- 
ceptio hareditatis, by whioh, if an heir ap¬ 
parent receive gratuitously a part, however 
small, of the heritage whioh would come 
to him as an heir, he is liable for all the. 

?grantor’s precontracted debts. Erskine, 
nst. 8. 8. 87-89: Stair, Inst. 8. 7. 

LUCRI CAUSA ( Lat. for the sake of 
gain). In Criminal Law. A term de¬ 
scriptive of the intent with which property 
is taken in cases of larceny. 

Under modem decisions this ingredient 
is generally considered immaterial. In 
many English cases there is shown a ten¬ 
dency to resort to sophistical reasoning to 
avoid directly overruling the dootrine; 1 
Den. C. C. 180; td. 198; Russ. At R. 807. In 
this country these cases have not been con¬ 
sidered as authority; 18 Ala. 461. But the 
auestion has not been much discussed and 

A . m. __I_11_ 




that it is sufficient if the taking be fraudu¬ 
lent and with the intent wholly to deprive 


the owner of his property. See Laxctit. 

See also 10 Mias. 401; 10 Ale. x. A 814; 8 
Stiobhu 008; 1C. 4 K. 582; C. At M. 547; 
Inst. lib. 4. t. 1,J1; 2 Btoh. N. Cr. L. g 842; 
808.W. Rep. (Tex.) 227; 20 id. 218. 

LUCRUM. A small slip or parcel of 
land. 

LUCRUM CESSANS. In Civil 
Law. A cession of gain. The amount of 
profit lost as distinguished from damnum 
emergen #, an actual loss. 

The actual loss sustained for the breech 
of oou tracts other than the mere non-pay¬ 
ment of money which was covered by in¬ 
terest. Damages oould be recovered in 
particular oases for both. Howe, Stud. 
Civ. L. 215. 

LUGO AGE. Such articles of personal 
comfort and convenience as travellers 
usually find it desirable to carry with them. 
This term is synonymous with baggage: 
the latter being in more common use in 
this country, while the former seems to be 
almost exclusively used in England. 70 
Cal. 109. See Baggagk. 

LUMEN. In Civil Law. Light of 
the sun or sky. 

LUMINA. Openings to obtain light in 
a building. 

LUMLNAEB. A lamp or candle set 
burning, on the altar of any church or 
chapel, for the maintenance whereof lands 
and rent-charges were frequently given to 
parish ohurohes. Kenn. Glos. 

LUMP COAL. In mining parlance, 
that which remains after the nut, slack 
and dirt have been separated from it by 
screening. 57 S. W 12. 


LUNACY. See Insanity ; Mania. 

LUNAR. Belonging to or measured by 
the moon. 

LUNAR MONTH. See Month. 

LUNATIC. One who is insane. See 
Insanity ; Db Lunatiuo Inquirkndo. 

LUPIN UM CAPUT GENEBB. See 

Caput Lupinun. 

LUBHBOROW. A counterfeit coin, 
made abroad like English money, and 
brought in during Edward llL’s reign. To 
bring any of it into the realm was made 
treason. CoweL 

LYKP-GHLD. In Saxon Law. Leave- 

money. A small sum paid by customary 
tenants for leave to plough, etc. Cowel; 
Somn. on Gavelk. p. 27. 

LUXURY. Excess and extravagance, 
formerly an offence against publio econ¬ 
omy. Whart. 

LYING. Saying that which is false, 
knowing or not knowing it to be so. Every 
deceit comprehends a he, but a deceit is 
more than a lie on account of the view 
with which it is practised. 8 Term 56. 
See Dbobt; Mib&ep&hentation. 

LYING ABOUT. An owner is liable 
to a penalty for cattle found lying about a 
highway; 3Q. B.845 ; but not where cattle 
being driven along a highway lie down for 
a short time and are then driven on again ; 
id 

LYING AT ANCHOR. A vessel is 
lying at anchor when floating upon the 
water but held by her cable and anchor; 




a ca ble attached to an anchor sunk in the 
bank; id.; or fastened to a pier; 77 N. Y. 
458 ; 82 Ind. 458. 

LYING IN GRANT. Incorporeal 
rights and things which cannot be trans¬ 
ferred by livery of poaession, but which 
exist only in idea, in contemplation of law, 
are said to lie in grant, and peas by the 
mere delivery of the deed. See Grant ; Liv¬ 
ery op Seisin: Seram. 

LYING ON. Where this term is used 
in the description of metes, bounds, and 
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location of land, It Import* in It* as well 
a* in fact that It extends to borders upon 
the boundary designated In the description. 

4 Houst. 337. 

LYING IN FORT. Where a ▼easel 
has been lying in port for a long time a 
policy “ at and from " the port attaches as 
soon ss preparations for the voyage are 
commenced, but if she changes ownership 
in port, it attaches only when the assured 
becomes owner; 1 Mas. 137 ; 3 Johns. Cat. 
10 ; i Cai. 75; 3 Cai. Caa. 158. 

LYING UP. A Teasel insured against 
perils on the voyage or while lying up, was 
neld to be within tne meaning of this clause 
while she was being towed into the harbor ; 

5 Robt. 473. 

LYING IN WAIT. Being In ambush 
for the purpose of murdering another. 

Lying in wait is evidence of deliberation 
and intention. Where murder is divided 
into degrees, as in Pennsylvania, lying in 
wait is such evidence of malice that it makes 
the killing, when it takes place, murder in 
the first degree. See Dane, Abr. Index. 

To constitute lying in wait, three things 
must concur: to wit, waiting, watching, 
and secrecy. 0 Humph* 651. 

LYNCH LAW. A common phrase 
used to express the vengeance of a mob in¬ 
flicting an injury and committing an out¬ 
rage upon a person suspected of some of¬ 
fence. In England this is called Lidford 


Law ; in Sootland, Cowper Law, Jedburgh 
Justice. 

The Ohio act (see infra) defines lynching 
and mob as follows : " That any collection 
of individuals, assembled for any unlawful 
purposes intending to do damage or injury 
to any one, or pretending to exercise cor¬ 
rectional power over persons by violence, 
and without authority of law, shall for the 
purposes of this act be regarded as a ‘ mob/ 
and any act of violence exercised by them 
upon the body of any person, shall consti¬ 
tute a f lynching.' ” 93 Ohio Laws 136. 

Thera an various theories ss to the person from 
whom lynch law derived its name. That most gen¬ 
erally accepted credits it to Col. James Lynch, a 
Virginian, who, in 1780, administered such law to the 
extent of whipping but not the death penalty 
against Tory conspirators For the protection of 
himself and bis assoc la tee an act of amnesty was 
passed by the Virginia legislature In October, 17W in 
which their action was described ss "not strictly 
warranted by law, although Justified by the immi¬ 
nence of the danger/' Another person mentioned In 
this connection was the founder of the town of 
Lynchburg, Virginia, and another, an koglishman, 
sent out In the seventeenth century under a com¬ 
mission to suppress pirates whom be summarily ex¬ 
ecuted without trial. Another account ascribes the 
term to James Fitx-Stevena Lynch, mayor of Galway 
In UU, who tried his son for murder and when pre¬ 
vented from publicly executing him. hanged him 
from the window of bis own house. See lot. Cyc. 
Hi; 6 Green Bag 110; 4 id. 601 ; 2 Ioter-coll. L. J. 
163. 

All who consent to the infliction of capital 
punishment by lynch law are guilty of 
murder in the first degree when not exe¬ 
cuted in hot blood. The act strikingly 
combines the distinctive features of delib¬ 


eration and intent to take life; 88 Coon. 
196 ; 1 Whart. Cr. Law g 899. 

Lynch law differs from mob law in dls- 
regarding the forms of ordinary law, while 
intending to maintain its substance ; while 
mob law disregards both. 

In Ohio the act for the suppression of 
mob violence (supra) provided that any 
person assaulted by a mob and suffering 
lynching should be entitled to recover from 
tne county $000; or, if the injury was 
serious, $1,000; or if it resulted in perma¬ 
nent disability of earning a livelilrood 
65 ,000. It also gave the county tlie right 
of recovering the amount of any judgment 
rendered against it from any of tne parties 
composing the mob. This provision was 
held unconstitutional in specifying a 
definite recovery regardless of the actual 
damages suffered, being an encroachment 
of the legislature upon the judicial power, 
and so far as the damages aw arded exceeded 
the actual damages suffered, it taxed the 
county for private interests ; 15 Ohio Cir. 
Ct. 167, affirming 4 Ohio N. P. 249. This 
decision was followed in another countv : 
89 Wkly. L. Bui. 103. 

LYON SING OF ARMS. In 
Bootch Law. An officer whose duty it 
formerly was to carry public messages to 
foreign states. 

LYTAE. In Old Roman Law. A 

name given to students of civil law in the 
fourth year of their course. Tay 1. Civ. L. 89. 





K. The thirteenth letter of the alpha¬ 
bet. 

Persons convicted of manslaughter, in 
England, were formerly marked with this 
letter on the brawn of the thumb. 

This letter was sometimes put on the face 
of treasury notes of the United States, and 
signifies that the treasury note bears inter¬ 
est at the rate of one mill per dollar, and 
not one per centum interest. 

MACE RE A HER. In English. Law. 

One who carries the mace, an ornamented* 
staff, before certain functionaries. In 
Scotland an officer attending the court of 
session, and usually called a macer. 

MACE - GREFF. In Old English 
Law. One who willingly bought stolen 
goods, especially food. Brit. c. 29. 

MACE-PROOF. Secure against ar¬ 
rest. Wharton. 

MACEDONIAN DECREE. In 
Roman Law. A decree of the Roman 
senate, which derived its name from that 
of a certain usurer, who was the cause of 
its being made, in consequence of his ex¬ 
actions. 

It was intended to protect sons who lived under 
the paternal Jurisdiction from the unconscionable 
contracts which they sometimes made on the ex¬ 
pectations after their fathers' deaths ; another, and 
perhaps the principal object, was to cast odium on 
the rapacious creditors. It declared such contracts 
void. Dig. 14, 6, 1; Domat, Lots Civ. llv. 1, tit. 6, § 4 ; 
Fonbl. Eq. b. 1, c. 2, 112, note. See Catching Bab- 
oai.v ; Post Obit. 

MACHECOLLARE. A warlike de¬ 
vice made over a gate or other passageway 
through which hot water or offensive 
things may be cast upon the assailants. 
Co. Litt. 5 a. 

MACHINATION. The act by which 
some plot or conspiracy is set on foot. 

MACHINE. See Patent. 

MACHINE AND REPAIR SHOP. 

These words do not include woodwork ; 23 
U. C. C. P. 278 . 

MACHINERY. A more comprehen¬ 
sive term than machine, including the ap¬ 
purtenances necessary to the working of a 
machine ; 111 Mass. 540 ; 108 id. 78 ; as the 
mains of a gas company ; 12 Allen 75 ; or 
even a rolling-mill. 2 S&ndf. 202. 

Parts of a machine considered ■ collec¬ 
tively ; also the combination of mechanical 
means to a given end, such as the machin¬ 
ery of a locomotive, or of a canal lock, or 
of a watch ; 44 La. Ann. 793. Those devices 
and parts of a car which have no physical 
operation and connection with the locomo¬ 
tive, except by means of the cars of a train, 
and the couplers between them are not 
within the meaning of the word as used in 
tHe exemption clause of a bill of lading; 
47 U. S. App. 744 ; 81 Fed. Rep. 280. The 
mains or pipes laid in streets to distribute 
gas are “ part of the machinery by means 
of which tne corporate business (is) carried 
on 161 U. S. 316, 325. A saw te part of 
the machinery of a saw-mill : 44 Vt. 629 ; 
and iron and steel dies used in the manu¬ 
facture of tinware are machinery ; 111 
Mass. 540. 

The question of what machinery will pass 
under a mortgage of realty has been vari¬ 
ously decided and will be found discussed 
under Fixtures. The cases are collected 
in 11 Am. Rep. 814, note, and 24 id. 728, 
note. See 108 Maas. 81; 44 la. 64. 

See Hull and Machinery. 

MACTTATOR. A murderer. 
MADMAN. See Insanity. 


MAD PARLIAMENT. The parlia¬ 
ment held at Oxford in 1368, distinguished 
for the extreme character and the violence 
of its proceedings. Byrne. Called also 
“Parliamentum Insanum” 

MADE KNOWN. Words used as a 
return to a writ of scire facias when it him 
been served on the defendant. 

MJBG. A kinsman. 2 Poll. & Maitl. 
241. 

The larger group of Individuals Id to which the 
Anglo-Saxon family were divided was called the 
megth or masgburh. At her marriage the wife did 
not become a member of her husband's maegth but 
remained In her own. If she committed a wrong her 
own kindred were responsible therefor, and the 
wergild of the husb&na was paid to his maegth as; 
was that of the wife to hers. The maegth of the wife 
entrusted to her husband the ni&rdlanship over 
her, but constantly watched over n is administration 
of the trust and Interfered to protect her if neces¬ 
sary. The children belonged to both the maegth of 
the father and to that of the mother. The organ" 
izatlon of the meegth offered a natural means to the 
mutual guaranty of personal safety, hut as civiliza¬ 
tion became more advanced both the church and 
the state encouraged every tendency to weaken the 
tie of kinship as It became so strong os to threaten 
the rights of the king. See Essays, Aug. Sax. Fam. 
L. 121; 2 Poll. A Maitl. 241. 

MA3GBOTE. A recompense for tli9 
slaying of a kinsman. Cowel. See Wer¬ 
gild. 

MAEL. See Mallum. 

MERE. Famous; great; noted. 

MAGIC. Witchcraft and sorcery. 

MA GISTER. A master; a ruler; a 
chief or superior. 

MAGISTER AD FACULTATES 
(Lat.j. In English Ecclesiastical 
Law. The title oT an officer who grants 
dispensations: as, to marry, to eat flesh on 
dSys prohibited, and the like. Bacon, Abv. 
Eccles. Courts (A 5). 

MAGISTER CANCELLARI2E. In 
Old English Law. A master in chan¬ 
cery. 

These officers were said to be called 
mngistri, because they were prieata. Burrill; 
Whitlock, J. Latch, 133. 

MAGISTER LTBELLORUM. Mas¬ 
ter of requests. 

MAGISTER LITIS. Master of a suit. 

MAGISTER NAVIS (Lat.). In Civil 
Law. Master of a ship; he to whom the 
whole care of a ship is given up, whether 
appointed by the owner, or charterer. L. 
1, ff. de exercit.; idem § 8; Calvinus, Lex.; 
Story, Ag. § 36. 

MAGISTER PALATH. Master of the 
palace, an officer similar to the modern 
lord chamberlain. Tayl. Civ. L. 37. 

MAGISTER SOCIETATIS (Lat.). 
In Civil Law. Managing partner. Vicat, 
Voo. Jur.; Calv. Lex. Especially used of 
an officer employed in the business of col¬ 
lecting revenues, who had power to call 
together the tything-men ( decumands) y as 
it were a senate, and lay matters before 
them, and keep account of all receipts, etc. 
He had, generally, an agent in the prov¬ 
ince, who was also sometimes called ma- 
gister societatis. Id.; Story, Partn. § 95. 

MAGISTRACY. In its most enlarged 
signification, this term includes all officers, 
legislative, executive, and judicial. For 
example, in some'of the state constitutions 
will be found this provision: 44 the powers 
of the government are divided into three 


distinct departments, and each of these is 
confided to a separate magistracy , to wit: 
those which are legislative, to one ; those 
which are executive, to another ; and those 
which are judicial, to another.” In a more 
confined sense, it signifies the body of 
officers whose duty it is to put the laws in 
force; as, judges, justices of the peace, 
and the like. In a still narrower sense, it 
is employed to designate the body of justices 
of the peace. It is also used for the office 
of a magistrate. 

MAGISTR AL! A BREVIA (Lat). 
Writs adapted to special cases, and so 
called because drawn by the masters ir^ 
chancery. 1 Spence, Ea. Jur. 23'J. For 
the difference between these and judicial 
writs , see Brae ton 413 b. 

MAGISTRATE. A public civil officer, 
invested with some part of the legislative, 
executive, or judicial power given by the 
constitution. In a narrower sense this 
term includes only inferior judicial officers, 
as justices of the peace. 

The president of the United States is the 
chief magistrate of this nation ; the gov¬ 
ernors are the chief magistrates of tfieir 
respective states. 

It is the duty of all magistrates to ex¬ 
ercise the power vested in them for the 
good of the people, according to law, and 
with zeal and fidelity. A neglect on the 
part of a magistrate to exercise the func¬ 
tions of his office, when required by law, is 
a misdemeanor. See 15 Viner, Abr. 144 ; 
Ayliffe, Pand. tit. 22: Dig. 30. Id. 57; 
Merlin, Rip,; 13 Pick. 523. 

A federal law requiring an affidavit 
sworn to before a magistrate, is complied 
when “ sworn to before me, J. M., Clerk of 
the Municipal Court,” it being presumed 
that it was taken in the court; 36 Fed. 
Rep. 684. See Judoe; Justice of the 
Peace. 

MAGISTRATE’S COURT. In Am¬ 
erican Law. See Court of Magis¬ 
trates and Freeholders. 


MAGISTRATUS. A magistrate. A 
judicial officer who bad the power of hearing 
and determining causes, but whose office 
properly was to inquire into matters of law, 
as distinguished from fact. 

MAGNA ASSISA EUGENDA. See 

Grand Assize. 


MAGNA CENTUM. The great hun¬ 
dred or six score. Whart. 


MAGNA CHART A. The Great Char¬ 
ter of English liberties, so called (but which 
was really a compact between the king and 
his barons, and almost exclusively for the 
benefit of the latter, though confirming the 
ancient liberties of Englishmen in some few 
particulars), was wrung from king John by 
hU barons assembled in arms, on the 19th 
of June, 1215, and was given by the king’s 
hand, as a confirmation of his own act, on 
the little island in the Thames, within the 
county of Buckinghamshire, which is still 
called 44 Magna Ch&rta Island.” 


The struggle to secure from the king some rscog- 
Itlon of the rights of p rson and property and 
ome settled admin 1st ration of law had been going 
n for nearly two centuries. In fact It had begun 
Don after the Ume of WUliam the Conqueror. That 
lonarch had overthrown the laws he found prevail- 
ig In England and had distributed to bla followers 
he lands of the conquered people. But the same 
rbitmry power which gave these estates could, 
t a moment's caprice, take them away, and the 
arons were anxious for a more stable system, 
he ancient baronial laws of Edward the Confeseor 
Detained all that was heeded to secure their rights, 
nd these ancient laws they petitioned to have 
m to red. They renewed their efforts from time 
a time with William I., William Rufus, Henry L, 
d 4 Stephen, all of. whom, except Henry I. w suo- 
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means that the letter was properly pre¬ 
pared for transmission by the servants of the 
postal department, and that it was put in 
the custody of the officer charged with the 
duty of forwarding the mail. 07 Mo. 169. 
See Letter. 

MAILS AND DUTIES. In Bcotoh 
Law. Rents of an estate. Stair, Inst. 2. 
13. 32; 2 Ross, Lect. 233, 881, 481-439. 

MAIM. In Criminal Law. To de¬ 
prive a person of such part of his body as 
to render him less able in fighting or de¬ 
fending himself than he would have other¬ 
wise been. Whart.^ Cr. L. § 581. In New 
York, under the Rev. 8tat., a blow aimed 
at and delivered Qpon the head does not 
constitute the crime of assault and battery, 
with intent to maim ; 50 N. Y. 598. Dis¬ 
tinguished from wounding; 11 Cox, Cr. 
Cas. 125 ; 11 la. 414. See Mayhem. 

In Pleading. The words “ Feloniously 
did maim ” must of necessity be inserted, 
because no other word nor any circumlocu¬ 
tion will answer the same purpose. 1 
Chitty, Cr. L. 244. 

MAIN CHANNEL. See Channel. 


math SEA. See Sea. 

MATTY AD . A false oath ; perjury. 
Cow. 

MAINE. The name of one of the states 
of the United States of America, formed 
out of that part of the territory of Mas¬ 
sachusetts called the district of Maine. 

The territory embraced in the new state was not 
contiguous to that remaining in the state from 
which It was taken, and was more than four times 
as large. The legislature of Massachusetts, by an 
act passed June IB, 1619, save its consent for the 
people of the district to become a separate and 
ladepebdent state. They met in convention, by 
delegates elected for the purpose, and formed a 
separate state, by the style of the State of Maine, 
and adopted a constitution for the government 
thereof, October 19, 1619, and applied to congress, 
at Its next session, for admission into the Union. 

The petition was presented in the house of repre¬ 
sentatives of the United Staus, December 8,1819, 
and the state was admitted Into the Union by the 
act of congress of March 8 16 30, from sod after the 
fifteenth nay of March, 1820. 

matty ottr. In Criminal Law. The 
thing stolen found in the hands of the thief 
who has stolen it. See Larceny. 

MAINOVER orMAOTCETTVRE. A 

trespass committed by band. See 7 Rioh. 
II. c. 4. 

MAIN VTgRTY A RLE. Capable of being 
bailed ; one for whom bail may be taken ; 
bailable. 

MAINPERNORS. In English Law. 

Those persons to whom a man is delivered 
out of custody or prison, on their becoming 
bound for his appearance. 

Mainpernors differ from bail: a man’s ball may 
Imprison or surrender him up before the stipulated 
day of appearance; mainpernors can do neither ; 
but are merely sureties for bis appearance at the 
day; ball are only sureties that the party be an¬ 
swerable for ail the special matter for which they 
stipulate ; mainpernors are bound to pro<luoe him 
to answer all charges whatsoever. 4 Mod. 281 ; 
7 id 77,86,98 ; 8 Bla. Com. 128. See Dane, Abr.;BxiL. 

MAINPRISE. In English Law. The 

taking a man into friendly oustody, who 
might otherwise be committed to prison', 
upon security given for his appearance at 
a time and place assigned. Wood, Inst. b. 
4, c. 4. The writ of mainprise is now obso¬ 
lete. See Bail ; Bish. Cr. L. Proo. § 248. 


metance; the support which one person, 
who is bound by law to do so, gives to 
another. See Fathkr ; Child ; Husband. 

Where by the constitution it is made the 
duty of the state legislature to make suf¬ 
ficient appropriations for the maintenance 
of the state militia, such a constitutional 
provision is not intended to make the en¬ 
tire expense of the militia a general state 
charge, and a provision in the military 
code making the compensation of certain 
armorers and others a county charge is not 
in violation of such a provision ; 46 N. E. 
Rep. (N. Y.) 851. 


In Criminal Law. A malicious, or, 
at least, officious, interference in a suit in 
which the offender has no interest, to assist 
one of the parties to it against the other, 
with money or advice to prosecute or de¬ 
fend the action, without any authority of 
law. 1 Russ. Cr. 176; Archb. Cr. Pr. & 
PI. 1839. See 4 Kent 446; Whart. Cr. L. 
§ 1834. 

An unlawful taking in hand or upholding 
of quarrels or sides to the disturbance or 
hindrance of common right. 61 Me. 63. 

An officious intermeddling in a suit that 
no way belongs to one, by assisting either 
party to the disturbing of the community 
by stirring up suits. 49 Ohio St. 475. 

At common law it signifies an unlawful 
taking in hand or upholding of quarrels, 
or sides, to the disturbance or hindrance 
of common right. The maintenance of one 
side, in consideration of some bargain to 
have part of the thing in dispute, is called 
champerty. Champerty, therefore. is a 
species of maintenance ; 40 Conn. 570. 

The intermeddling of a stranger in a suit 
for the purpose of stirring up strife and 
continuing the litigation. 2 Pars. Contr., 
8th ed. *766. See 4 Term 340 ; 4 Q. B. 883. 

But there are many acts in the nature of 
maintenance which become justifiable from 
the circumstances under which they are 
done. They may be justified, first, because 
the parties have a common interest recog¬ 
nized by the law in the matter at issue in 
the suit; Bacon, Abr. Maintenance; 11 M. 
& W. 875; 9 Mete. 489, 262; 11 Me. Ill; 
[1895J 1 Q. B. 339 ; second, because the 
party is of kindred or affinity, as father, 
son, or heir apparent, or husband or wife ; 
3 Cow. 623 ; 90 Tenn. 673: third, because 
the relation of landlord and tenant or 
master and servant subsists between the 
party to the suit and the person who assists 
nim ; fourth , because the money is given 
out of charity ; 1 Bail. 401 ; fifth, because 
the person assisting the party to the suit is 
an attorney or counsellor; the assistance 
to be rendered must, however, be strictly 

S rofessional, for a lawyer is nbt more jusrti- 
ed in giving his client money than an¬ 
other man; 1 Russ. Cr. 179: Bacon, Abr. 
Maintenance; Brooke, Abr. Maintenance. 
This offence is punishable criminally by 
fine and imprisonment; 4 Bla. Com. 124; 
2 Swift, Dig. 328. Contracts growing out 
of maintenance are void ; 11 Mass. 549 ; 5 
Humphr. 379 ; 20 Ala. N. 8. 521; 6 T. B. 
Monr. 413; 5 Johns. Ch. 44 ; 4 Q. B. 883. 
See 1 Me. 292 ; 11 Mass. 553 ; 8 Cow. $47 ; 
4 Wend. 806 ; 3 Johns. Cli. 508 : 7 Dowl. & 
R. 846 ; 5 B. AC. 188 ; 2 Bish. Cr. Law 
122; 61 Hun 623 ; 70 N. H. Rep. (Minn.) 
806 ; 22 Can. S. C. R. 487. See 14 L R. A. 
785, n. ; Champerty. 

MAITRE. In French Maritime Law. 

Master ; the master or captain of a vessel. 


MAINSWORN. Forsworn, by mak¬ 
ing a false oath with hand (main) on book. 
Used in the North of England. Brownl. 4; 
Hob. 125. 

MAINTAINED. In Pleading. A 

technical word indispensable in an indict¬ 
ment for maintenance.' 1 Wils. 325. 

MAINTAINORS. In Criminal Law. 

Those who maintain or support a cause de¬ 
pending between others, not being retained 
as counsel or attorney. For this they may 
be fined and imprisoned. 2 Swift, Dig. 
328; 4 Bla. Com. 124 ; Bacon, Abr. Bar¬ 
rator. 

MAINTENANCE. Aid; support; ae- 


Rurrill; Ord. Mar. 2. 1. 1. 

MAJESTA8. In Roman Law. The 

supreme authority of the state or prince. 

Also, a contraction for laesa majeetas or 
crimen laesae majestatis, i. e. treason. 
Abbott. The term was applied indifferently 
to that person, or part of the people, where 
the supreme authority rested. Burrill; 
Tayl. Civ. Law, 37. 

MAJ OR. One who has attained his full 
age and has acquired all his oivil rights; 
one who is no longer a minor; an adult. 
See Majority. 

In Military law. The officer next in 
rank above a captain. 


For the use of the word in 
see Maxims. 

MAJOR-GENERAL. In Military 
Law. An officer next in rank above s 
brigadier-general. He commands a divi¬ 
sion consisting of several brigades, or ever 
an army. 

MAJORA REGALIA. The king's dig¬ 
nity, power, and royal prerogative, as op¬ 
posed to his revenue, which is comprised in 
the minora regalia. 2 Steph. Com., 11th 

ed. 483; 1 Bla. Com. 240. See Minora Re 
galia. 

MAJORES (Lat.). The male ascend¬ 
ants beyond the sixth degree. The term 
was used among the Romans, and is still 
retained in making genealogical tables. 

MAJORITY. The state or condition of 
a person who has arrived at full age. He 
is then said to be a major, in opposition to 
minor, which is his condition during in¬ 
fancy. See Full Aob. 

The greater number. More than all the 
opponents. 

Some question exists u to whether a majority of 
any body ls move than one-half the whole number 
or more than the number acting in opporilion. 
Thus, Id a body of one hundred voters, in which 
twenty did not vote on any particular question, on 
the former supposition fifty-one would be a major¬ 
ity. on the latter forty-one. The Intended significa¬ 
tion is generally denoted by the context, and where 
It is not, the second sense Is generally intended ; a 
majority on a given question being more than one- 
bait the number of those voting. 

In every well-regulated society, the ma¬ 
jority has always claimed and exercised the 
right to govern the whole society, in the 
manner pointed out by the fundamental 
laws; ana the minority are bound whether 
they have assented or not. for the obvious 
reason that opposite wilh cannot prevail at 
the same time, in the same 1 society, on the 
same subject; 1 Tuck. Bla. Com. Appx. 
168; 9 Dane, Abr. 37 ; 1 Story, Const., 5th 
ed. § 207. 

As to the rights of the majority of part- 
owners of vessels, see 8 Kent 114; Pars. 
Marit. Law; Part-Owners. As to the 
majority of a church corporation, see 16 
Mass. 488. 

In the absence of all stipulations, the 
general rule in partnerships is that each 
partner has an equal voice, and a majority 
acting bona fide nave the right to manage 
the partnership concern and dispose of the 
partnership property notwithstanding the 
dissent of the minority ; but in evei^r case 
when the minority have a right to give an 
opinion, they ought to be notified. See 
Partner. 

As to the conflict of laws relating to 
majority, see 10 Am. Dec. 180. 

In corporations, in the absence of any 
provision in the charter or constitution, the 
general rule is that, within the Bcope of the 
corporate affairs, the acts of a majority 
bind the corporation ; 80 Pa. 42 ; 4 Biss. 78; 
33 Conn. 896; see 18 Fed. Rep. 283. It is 
not necessary that those present at a meet¬ 
ing constitute a majority of all the mem¬ 
bers ; 7 Cow. 42 ; a majority of thoee who 
appear may act; 88 Pa. 42 ; .104 Mass. 878 ; 
5 Blatch. 525 ; 67 Ill. 416 ; B. c. 11 Am. Rep. 
24 ; 83 Beav. 595. When, however, an Act 
is to be performed by a select and definite 
body, such as a board of directors, a major¬ 
ity of the entire body is required to consti¬ 
tute a meeting ; 9 Wend. 894; 16 la. 284; 
but if a quorum is present, a majority of 
such quorum may act; 28 N. H. 555; 18 
Ind. 58. The minority of a oommittee to 

which a corporate power has been delegated 

cannot bind the majority, or do any valid 
act, in the absence of any special provision 
otherwise; 127 U. 8. 579. 

In political elections, a majority of the 
votes oast at an election on any question 
means the majority of those who voted on 
that question ; 10 Minn. 107; 1 Sneed 687; 
20 IU. 159; 06 id. 414; 20 Wis. 644; 95 U. 
8. 869. “ All qualified voters who absent 
themselves from an election duly called are 
presumed to assent to the express will of 
the majority of thoee voting, unless the 
law providing for the election otherwise 
declares. Any other rule would be pro¬ 
ductive of the greatest inconvenience, and 
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ought not to be adopted unless the legisla¬ 
tive will to that effect isdearly expressed." 
Id. (Miller and Bradley, JJ.. dissenting); 
but the opposite view is held in 85 Mo. 103 ; 
16 Minn. 34# ; 69 Ind. 606. In the last case 
an amendment to the constitution received 
less titan a majority of all those who voted 
at the election, but had a majority of the 
votes cast for or against the adoption of the 
amendment; and it was held (two judges 
dissenting) that the amendment had been 
neither ratified nor rejected. See 28 Alb. 
L. J. 44. 

The United States House of Representa¬ 
tives has power to transact business when a 
majority of its members is present, and 
may prescribe any method which is reason¬ 
ably certain to determine the presence of a 
majority ; 144 U. S. 1. See Election ; Meet¬ 
ing ; Quorum ; Reorganization. 

M A JIT8 JUS. A writ proceeding in 
some customary manors to try a right to 
land. Cow. 


MAKE . To perform or execute: as, to 
make his law, is to oerform that which a 
man had bound himself to do; that is, to 
clear himself of an action commenced 
against him. by his oath and the oath of 
his neighbors. Old Nat. Brev. 181. 

To make default is to fail to appear in 
proper trial; to fail in a legal duty. 

To make oath is to Bwear according to 
the form prescribed by law. It is also used 
intransitively of persons and things, to 
have effect; to tend. See Hardr. 133. 

MAKER. A term applied to one who 
makes a promissory note and promises to 
pay it when due. 

He who makes a bill of exchange Is called the 
drawer ; aod frequently in common parlance and 
In books of reports we And the word drawer Inac¬ 
curately applied to the maker of a promissory note. 
See Promissory Note. 

MA KING HIS LAW. A phrase used 
to denote the act of a person who wages 
his law. Bacon, Abr. wager of Law . 

MAT., a prefix meaning wTong or 
fraudulent. 

MAL-TOLTE. In Old French Law. 
A term supposed to have arisen from the 
usurious gains of the Jews and Lombards in 
their management of the publio revenue. 
Steph. Lect. 372. 

MALA. (Lat). Bod. 

MATiA IN 8E. Acts morally wrong; 
offences against conscience. 1 Bla. Com. 
67, 53 ; 4 id. 8. See Mala PROHIBIT a. 

ThingB bad, or wicked, in themselves. 
Taylor, L. Gloss. To be distinguished from 
things which are wrong because they are 
forbidden ( mala prohibila). Blackstone says 
that to the offences mala in ae we are bound 
in conscience, because we are bound by 
superior lawB; but in relation to those lawB 
which forbid only such thingB as are not 
mala in ae, but rnala prohibila merely, with¬ 
out any intermixture of moral guilt, annex¬ 
ing a penalty to noncompliance, conscience 
is no farther concerned than by directing a 
submission to the penalty in case of our 
breach of those laws. 1 Bl. Com. 57, 58. 
Cf. Mala Prohibita. 

MAT.A FIDES (Lat.). Bad faith. It 
is opposed to bona fldes, good faith. 


MALA PRAXIS (Lat.). Bad or un¬ 
skilful practice in a physician or other 






patient is injured. Present usage adopts 
rather the English term malpractice. Bee 
Physician. 


no difference whether an act is forbidden 
because it is against good morals or against 
the interest of the state ; 5 B. A Ala. 885, 
340 ; 13 Pick. 519; 12 Q. B. Div. 121 ; and 
** it is now well settled that every contract 
to do a thing made penal by statute is void 
as unlawfulSharsw. note, 1 Bla. Com. 
58. 

In the criminal law the distinction is 
important with reference to the intent 
with which a wrongful act is done. Thus, 
a man in the execution of one act, by 
chance, does another one for which, if he 
had wilfully committed it, he would be 
liable to punishment,—if the act that he is 
doing were lawful or merely malum pro¬ 
hibitum , he is not punishable for the act 
arising from chance; but if malum in ae, 
it is otherwise. For instance, if a person 
unauthorised to kill game in England, con¬ 
trary to the statutes, in unlawfully shoot¬ 
ing at game, accidentally kills a man, it is 
no more criminal than if he were author¬ 
ized ; but if the accidental killing be the 
result of wantonly shooting at another's 
fowls, which is malum in se, as a trespass, 
it is' manslaughter ; 1 Bish. N. Cr. L. $ 
332; citing 1 East, P. C, 260; and see 31 
Conn. 424 ; 114 Mass. 323 ; 1 Whart. Cr. L. 
§ 25. 

Mr. Bishop also-, considers that the rule 
that ignorance of the law is no excuse for 
crime is particularly harsh when applied to 
what is only malum prohibitum; but that at 
the same time this is less important because 
most indictable wrongs are rnala in se; 1 
Bish. N. Cr. L. § 295. 

It is said that “ offences which are mala 
in 8e attract no additional turpitude from 
being declared unlawful by human legis¬ 
lation/’ while “ mala prohibita are such 
acts as are in themselves indifferent,” and 
become right or wrong, just or unjust, 
duties or misdemeanors, as the municipal 
legislature sees proper for protecting the 
welfare of society and more adequately 
carrying on the purposes of civil life; 
Anderson, Law Diet. In 22 Pick. 476, the 
court speak of offences “of a high and 
aggravated character, tending to breaches 
or the peace or other great disorder and 
violence, being what are usually considered 
mala in se, or criminal in themselves, in 
contradistinction to mala prohibita , or acts 
otherwise indifferent than as they are re¬ 
strained by positive law.” 

“The substance of the distinction be¬ 
tween malum in se and malum prohibitum 
is that the former is more intensely evil 
than the latter.” 1 Bish. N. Cr. L. § 658. 
Offences which have been judicially charac¬ 
terized in this country as mala prohibita 
are, violations of statutes against gambling? 
and lotteries; 101 U. 8. 814, 821; carrying 
concealed weapons ; 90 Mo. 302. 

Blackstone mentions as examples, game laws aod 
laws against exercising certain trades without hav¬ 
ing served a certain apprenticeship, for not perform¬ 
ing the statute-work on the public roads, and “ for 
Innumerable other positive misdemeanors,’* the sub¬ 
ject of discussion being more particularly the effect 
of the mere prohibition of an act ana affixing a 
penalty ; he adds—" Now these prohibitory laws do 
not make the transgression a moral offence or sin ; 
the only obligation lo conscience Is to submit to the 
penalty. If lawful. It must, however, here be ob¬ 
served that we are speaking of laws that are merely 
penal where the thing forbidden or enjoined u 
wholly a matter of indifference and where the penalty 
involved is an adequate compensation for the small 
inconvenience supposed to arise from the offence, 
but where disobedience to the law Involves also In¬ 
direct or public mischief or private Injury, there it 
falls within our former distinction and is also an of¬ 
fence against conscience.” 1 Bla. Com. 57. His 
** former distinction " is as to mala in se which we are 
In conscience bound to abstain from, apart from their 
being criminal. These views of Blackstone have 
been the subject of much criticism and are con¬ 
troverted In the notes of Christian, Sharswood, and 
Chase. 


MAT i A PROHIBITA (Lat.). Those 
things which are prohibited by law, and 
therefore unlawful. 

Crimes, made such, only by reason of stat¬ 
utory prohibition. 1 McClain, Cr. L g 28. 

The distinction was formerly with 
respect to the right to recover upon a con¬ 
tract for doing an unlawful act between 
mala prohibita and mala in se, but it has 
been said that this “ has been long since 
exploded,” and that “it was not founded 
upon any sound principle,”—that it 


Aside from the considerations suggested 
by Bishop as above stated, the distinction 
between mala prohibita and mala in se is 
of little, if any, practical utility, and some 
crimes usually relegated to the former class 
are so generally recognized as such by 
statute as to be considered as covered by 
the criminal law in the same sense as 
malum in se ; 1 MoClain, Cr. L. §28. Judi¬ 
cial notice is taken of them in a country 
where the common law prevails; 11 Mich. 
827. See Croce ; Malum In Se. 


MALADMINISTRATION A term 
In law used interchangeably with mia-.ad¬ 
ministration and meaning wrong admin¬ 
istration.” 14 Neb. 188. 

MALANDRINUS. A thief or pirate. 
Wain. 333. 

M ALBEBGE. A hill where the people 
assembled at a oourt, similar to the Eng¬ 
lish assizes. Du Cange. 

It was called by the Scotch and Irish 
“parley hills.” Wharton ; Du Cange. 

MALE. Of the masculine sex ; of the 
sex that begets young ; the sex opposed to 
the female. 

MALEDICTION (Lat.). In Eooleai- 
astio&l Law. A curse which was an¬ 
ciently annexed to donations of lands mode 
to churelies and religious houses, against 
those who should violate their l ights. 

MALEFACTOR (Lat.). He who has 
been guilty of some crime; in another 
sense, one who has been convicted of hav¬ 
ing committed a crime. 

MALEFICIUM (Lat.). In Civil 
Law. Waste ; damage; tort; injury. Dig. 
5. 18. 1. 

MALFEASANCE. The unjust per¬ 
formance of some act which the party had 
no right, or which he had contracted not, 
to do. It differs from misfeasance and 
nonfeasance, which titles 3ee. See 1 
Cbitty, Pr. 9; 1 Chitty, PI. 134. 

MALICE. In Criminal Law. The 
doing a wrongful act intentionally without 

i 'ust cause or excuse. 4 B. & C. 255 ; 9 
letc. 104. A wicked and mischievous pur¬ 
pose which characterizes the perpetration 
of an injurious net without lawful excuse. 
4 B. & C. 255 ; 9 Mete. 104. 

A conscious violation of the law, to the 
prejudice of another. 9 Cl. & F, 32. 

That state of mind which prompts a 
conscious violation of the law to the pre¬ 
judice of another. 9 Cl. & F. 32. 

Id a legal sense malice Is never understood to de¬ 
note general malevolence or unklndneas of heart* 
or enmity towards a particular individual, but it 
signifies rather the Intent from which flows any 
unlawful and Injurious act committed without legal 
justification. 15 Pick. 3-17 ; W Ga. 95; 53 Me. 831 ; 7 
Ala. H. B. T 28 ; 2 Dev. 423 ; 4 Mas. 115 ; R. & R. £8. 
445 ; 1 Mood. C C- 93 ; 30 Fla. 142. It is not confined 
to the intention of doing an Injury to any particular 
person, but extends to an evil design, a corrupt and 
wicked notion against some one at the time of com¬ 
mitting the crime; Bacon, Max. Reg. 15; 2 Chitty, 
Cr. Law 727 ; 3 id. 1104 ; 90 Ga441. 

Any formed design of mischief may be called ma¬ 
lice. Malice is a wicke l, vindictive temper, regard¬ 
less of social duty, and bent on mischief. There 
may be malice, in a legal sense, in homicide, where 
there U no actual Intention of any mischief, but the 
killing is the natural consequence of a careless 
action ; Add. 150 : 11 Ired. 261 ; 3 Cr. Law Mag. 216. 

Express malice exists when the party 
evinces an intention to commit the crime; 
8 Bulstr. 171* 

Implied malice is that inferred by law 
from the facts proved ; 11 Humphr. 172 ; 6 
Blackf. 299 ; l East, PI. Or. 871. See 24 Neb. 
838. In cases of murder this distinction is 
of no practical value; 2 Bish. N. Cr. L. § 670, 

“Implied malice” is 
such as arises or may be inferred from the 
(intentional doing of an unlawful or wrongful 
act with a wrongful purpose. 136 Ky. 468, 
124 S. W. 409. 

Malice is implied in every case of inten¬ 
tional homicide; and where the fact of 
killing ia proved, all the cir cum stances of 
accident or necessity are to be satisfactor¬ 
ily established by the accused, unless they 
arise out of the evidence produced against 
him to prove the homicide andthecircum- 
stances attending it. If there are. in fact, 
circumstances of justification, excuse, or 
palliation, such proof will naturally indi¬ 
cate them. But where the fact of silling 
is proved by satisfactory evidence, ana 
there are no circumstances disclosed tend¬ 
ing to show justification or excuse, there is 
nothing to rebut the natural presumption 
of malice. It is material to the just under¬ 
standing of this rule that it applies only to 
oases where the killing is proved and noth¬ 
ing further is shown ; for if the circum¬ 
stances disolosed tend to extenuate the act, 
the prisoner has the full benefit of such 
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facts; 9 Mete. 98 ; 8 Gray 468. 

Malice in fact is synonymous with “ ex¬ 
press malice,” as distinguished from implied 
malice; 5 Ind. App. 78; 109 N. C. 270. 
Malice in law is synpnymous with im- 

S lied malice; 6 Ind.Aj^p. 109; it is an act 
one wrongfully and wilfully, without rea¬ 
sonable or probable cause, and not neces¬ 
sarily an act done from ill feeling or spite, 
or a desire to injure another; 82 Neb. 444. 

It is a general rule that when a man com¬ 
mits an act, unaccompanied by any circum¬ 
stances justifying its commission, the law 
presumes he has acted with an intent to 
produce the consequences which have en¬ 
sued. And therefore the intent to kill is 
conclusively inferred from the deliberate 
violent use of a deadly weapon ; 5 Cush. 
303. See 8 M. & S. 15; 1 R. & R. Cr. Cas. 
207 ; 1 East, PI. Cr. 2£fr, 282, 340 ; 15 Viner, 
Abr. 506 ; 98 Ala. 1 ; 95 id. 5 ; 89 Va. 879. 

In Torts. A malicious act is a wrong¬ 
ful act, intentionally done without cause or 
excuse. 48 Mo. 152. 

A malevolent motive for action without 
reference to any hope of a remoter benefit 
to oneself to be accomplished by the in¬ 
tended harm to another. 148 Mass. 368. 

Malice “is improper and indirect mo¬ 
tive ; ” but a better definition is said to be, 
“A wish to injure the party, rather than 
to vindicate the law.’ Poll. Torts 308, 
The evil mind that is regardless of social 
duty and the rights of others. 98 Tenn. 48. 

In a libel. In connection with a privi¬ 
leged communication, malice is any direct 
and wicked motive which induces the wri¬ 
ter to defame the other party. 109 N. C. 
270. 9ee 27 Alb. L. J. 134, 149 : Libel. 

In a lander it is the ahsence of legal ex¬ 
cuse ; 81 Ind. 527; 5 Ind. App. 78. See 
Slander. 

This term, as applied to torts, does not 
necessarily mean that which must proceed 
from a spiteful, malignant, or revengeful 
disposition, but a conduct injurious to an¬ 
other, though, proceeding from an ill- 
regulated mind not sufficiently cautious 
before it occasions an injury to another ; 11 
S. & R. 39. 


Malice consists in one’s wilful doing of an 
act or wilful neglect of an obligation which 
he knows is liable to injure another, re¬ 
gardless of the consequences, and a malig¬ 
nant spirit or a specific intention to hurt 
an individual i9 not an essential element; 
86 Fed. Rep. 308, per Brown, J. See 15 S. 
C. 409; 5 B. & A. 594 ; 51 Neb. 301. 

It has been held that an act done in .the 
exercise of a lawful right and without neg¬ 
ligence may be unlawful if done with ex¬ 
press malice ; 25 Pa. 522 ; 113 id. 120 ; 7 H. 
L. Cas. 387 ; as persuading another tp do, 
to the prejudice of a third person, some¬ 
thing which he has a right to do, may give 
that third person a cause of action if the 
persuasion oe malicious ; [1895] 2 Q. B. 21, 
out this decision was reversed by the house 
of lords; [1898] A. C. 1; and the majority 
of the decisions tend to support the rule 
that an act in itself lawful is not converted 
by a malicious motive into an unlawful act, 
so as to make the doer liable to a civiL 
action; id. ; 24 Pa. 308; 72 N. Y. 39; 28 Vt. 
49; and that no use of property which would, 
be legal if due to a proper motive, can be¬ 
come illegal because it is prompted by a 
motive wnich is improper or even mali¬ 
cious ; [1895] A. C. 687 ; and see 8 Harv. L. 
Rev. 1. Pecuniary dishonesty is held mali¬ 
cious ; 101 Ill. 891. 

A corporation may be liable civilly for 
that class of torts in which a specific mali¬ 
cious intention is an essential element; 86 
Fed. Rep. 806. See 21 How. 202. See False 
Imprisonment ; Libel ; Malicious Prose¬ 
cution. C j jj eat or Passion 

Legal Malice ; Particular Malice. 


Adequate Provocation. 

malice AFORETHOUGHT. A 
technical phrase employed in indictments, 
whioh with the word murder must be used 
to distinguish the felonious killing called 
murder from what is called mans laughter. 
Yelv. 205 ; l Chitty, Cr. L. 242; 1 Bish. Cr. 
L. § 429. In the description of murder the 
words do not imply deliberation, or the lapse 


of considerable time between the malicious 
intent to take life and the actual execution 
of that intent, but rather denote purpose 
and design in contradistinction to accident 
and mischance ; 5 Cush. 306 ; 116 Mo. 96 ; 
and the intent necessary to constitute mal¬ 
ice aforethought need not have existed for 
any particular time before the act of kill¬ 
ing, but it may spring up at the instant and 
may be inferred from the fact of killing ; 
164 U. S. 492 ; but premeditation may be 
an element showing malice when other¬ 
wise it would not sufficiently appear; 2 
Bish. Cr. L. 8677. 8ee8C. & P, 616 ; 2 Mas. 
00 ; 1 D. & B. 121, 168; 6 Blackf. 299 ; 3 
Ala. N. s. 497. 

MALICIOUS. Doing a wrongful act 
without legal right. 56 S. W. 673. See By 
Malicious. 

MALICIOUS ABANDONMENT. 

The forsaking without a just cause a hus¬ 
band by the wife, or a wife by her husband. 
See Abandonment ; Divorce. 

MALICIOUS ARREST. A wanton 
arrest made without probable cause by a 
regular process and proceeding. See Mali¬ 
cious Prosecution. 

MALICIOUS INJURY. An injury 
committed wilfully and wantonly, or 
without caVise. 1 Chitty, Gen. Pr. 136. See 
Whar. Cr., 9th ed. § 126 as to malice. See 
4 Bla. Com. 143, 198, 206; 2 Russ. Cr. 544. 

MALICIOUS MISCHIEF. An ex¬ 
pression applied to the wanton or reckless 
destruction of property, and the wilful per¬ 
petration of injury to the person. Washb. 
Cr. L. 73. 

The term is notsufficiently defined as the 
wilful doing of any act prohibited by law, 
and for which the defendant has no lawful 
excuse. To sustain to a conviction of the 
offence of malicious mischief, the jury must 
be satisfied that the injury was doneeithei 
out of a spirit of wanton cruelty or of wick¬ 
ed revenge. Jacob, Law Diet. Mischief , 
Malicious; Alison, Sc, Law 448; 3 Cush. 
558 ; 2 Mete. 21 ; 3 Dev. & B. 130 ; 5 Ired. 
364 ; 8 Leigh 719 ; 3 Me. 177. See 72 Mich. 
172 ; 26S. W. Rep. (Tex.) 621 ; 49 Kan. 684. 

This is a common-law offence ; 19 Wend. 
419 ; 1 Dali. 335 ; 9 Pick. 1 ; 48 Ark. 56 ; 
contra , 29 N. J. L. 96 ; 5 Den. 277 ; but 
there are in many states statutes on the sub¬ 
ject, and it is now considered rather with 
reference to statutes; 2 McCl. Cr. L. §811, 
where will be found an excellent classified 
collection of the statutes and cases under 
them. One may be convicted of maliciously 
injuring the property of another, without 
knowing who the owner is ; 95 Ift. 491: but it 
is necessary to allege that the rightful pos¬ 
session of the property was in some person 
other than the defendant; 88 Tex. Cr. Rep. 
654. In Georgia the statute is held appli¬ 
cable only to iuanimate property ana not 
to the case of a dog killed ; 93 Ga. Ill; but 
see 85 Neb. 638. The destruction of a boat by 
order of the owner of a pond, in an effort 
to protect his possession of the latter from 
trespasses of the owner of the boat who had 
repeatedly taken the boat back to the water 
after the defendant had hauled it away, is 
not malicious mischief ; 142 N. Y. 866 ; and 
see 8. C. 181 id. Ill, where the advice of 
counsel was held no defence. 

MALICIOUS PROSECUTION. A 
wanton prosecution made by a prosecutor 
in a criminal proceeding, or a plaintiff in 
a civil suit, without probable cause, by a 
regular process and proceeding, which the 
facts did not warrant, as appears by the 
result. Actions for malicious prosecution 
are not favored by the law ; they are to be 
carefully guarded and their true principles 
strictly adhered to; 1 Ld, Rayim 874 ; 79 
Mass. 201; 20 Ill. 854 ; Newell, Mai. Pros. 21. 

Where the defendant commences a 
criminal prosecution wantonly, and in other 
respects against law, he will be responsible; 
12 Conn. 219. The prosecution of a civil 
suit, when malicious, is a good cause of 
action, even when there has been no arrest; 
11 Conn. 582; 1 Wend. 845. See 106 Mass. 
800; Big. Torts 71; 65 Hun 865 ; 53 Minn. 
489; Newell, Mai. Pros. 48. But see 1 Am. 


Lead. Cas. 261; 21 Am. L. Reg. N. 8. 287; 

64 la. 741 ; 64 Pa. 289 ; 27 111. 489. In such 
cases the want of probable cause must be 
very palpable; very slight grounds will not 

J ustify an action; Big. Torts 71. See L. 
L 4 Q. B. 730. On the whole the weight 
of authority seems to be against the .main¬ 
tenance of an action for the malicious prose¬ 
cution of a civil suit in which no process 
other than the summons was issued ; 66 Cal 
123 ; Newell, Mai. Pros. 37; 66 I1L App. 
516, The bringing of an ordinary action, 
hovveyer maliciously, and however great 
the want of reasonable and probable cause, 
will not support an action for malicious 
prosecution; 11 Q. B. D. 690, contra , 42 
Vt. 209 ; otherwise of bankruptcy proceed¬ 
ings maliciously instituted, without prob¬ 
able cause; 11 q. B. D. 674 ; brought after 
the adjudication in bankruptcy has been 
set aside; 10 App. Cas. 210; and of civil 
proceedings begun by attachment, or by 
arrest; Poll. Torts 303; also, probably, of 
bringing and prosecuting an action mali¬ 
ciously and without probable cause in the 
name of a third person ; id. 

The action lies against the prosecutor, 
and even against a mere informer, when 
the proceedings are malicious ; 9 Ala. 367. 
But grand iurors are not liable for informa¬ 
tion given by them to their fellow-jurors, 
on which a prosecution is founded ; Hard. 
556. Such action lies against a plaintiff in 
a civil action who maliciously sues out the 
writ and prosecutes it; 16 Pick. 453; but 
an action does not lie against an attorney 
at law for bringing the action, when regu¬ 
larly retained ; 16 Pick. 478. See 6 Pick. 193. 
The attorney, however, must act in good 
faith. If an attorney knows that there is 
no cause of action, and dishonestly and 
with some sinister view, for some purpose of 
his own, or for some other ill purpose which 
the law calls malicious, causes the plaintiff 
to be arrested and imprisoned, he is liable ; 
84 Eng. C. L. R. 276 ; Newell, Mai. Pros. 23. 

The action lies against a corporation ag¬ 
gregate if the prosecution be commenced 
and carried on by its agents in its interest 
and for its benefit, and they acted within 
the scope of their authority; 6 Q. B. 
D. 287; 9 Phila.^ 189 ; 22 Conn. 580; 130 
Mass. 443; 73 Ind. 430; Poll. Torts 301, 
coufra, 11 App. Cas. 250 (a dictum, see id. 
244, 256). See also Cooley, Torts 121; 7 C. 
B. N. 8. 290 ; 55 J. P. 264. 


The proceedings under which the original 

E rosecution or action was held must have 
een regular , in the ordinary course of jus¬ 
tice, and before a tribunal having power 
to ascertain the truth or falsity of the 
charge and to punish the supposed offender, 
the now plaintiff; 3 Pick. 379. When the 
proceedings are irregular, the prosecutor is 
a trespasser ; 3 Blackf. 210. 

The burden is on the plaintiff to prove 
affirmatively that he was prosecuted, that 
he was exonerated or discharged, and that 
the prosecution was both malicious and 
without probable cause; 11 Q. B. D. 440. 
Webb, Poll. Torts 892 ; Bish. Non-contr. L. 
§§ 218-250 ; 85 Md. 194 ; 48 Barb. 30; 8 Gill 
& J. 877; 12 Conn. 219; 8 Mass. 112. 

Malice is a question of fact for the jury, 
and is generally inferred from a want of 
probable cause ; 65 Hun 623 ; but it is not 
evidence of malice when the prosecutor 
honestly believes in the charge; [1891] 2Q. 
B. 71b; and such presumption isonlvjmma 
fade and may be rebutted; 86 Ala. 250 ; 
see 41 Ann. 808 ; 45 Ill. App. 458 ; 65 
Hun 625. Although absence of reasonable 
and probable cause is sometimes evidence 
of malice, yet it is not when the prosecutor 
actually believes in the charge ; [1891J 2 Q. 
B. 718. From the most express malice, 
however, want of probable cause cannot be 
inferred; 35 Md, 194; 87 id. 282. Both 
malice and want of probable cause must 
concur in order to constitute a cause of ac¬ 
tion ; 20 Nev. 290; 40 La. Ann. 374 : 41 id. 
811; 69 Tex. 167; 79 Ga. 637 ; 51 N. J. L. 
891 ; 120 U. 8.141. The plaintiff must show 
total absence of probable cause, whether 
the original proceedings were civil or crim¬ 
inal ; 1 Camp. 199 ; 7 Cra. 839; 1 Mas. 24 ; 
11 Ad. A E. *488 : 24 Pick. 81 ; 2 Wend. 424 ; 
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l Hill 8. C. 83 : 8 G. ft J. 877 ; 9 Conn. 809 ; 
3 Black/. 445 ; 47 Kan. 896; 158 P*. 846. 

Prvhable cause means the existence erf 
such facts and circumstances as would ex¬ 
cite tli« belief in a reasonable mind that 
the plaintiff was guilty of the offence for 
which he was prosecuted : 87 Md. 283 ; 86 
Ala, 250. It is such conduct on the part of 
the accused as may induce the court to in¬ 
fer that the proeecution was undertaken 
from public motives ; 1 Oreenl. 185; a. c. 
10 Am. Dec. 48. See. also, 72111. 262 ; 88 id. 
548 ; 4 Vt. 863; 62 N. Y. 525 ; 82 Neb. 444. 
Where there are grounds of suspicion that 
a crime has been committed and the inter¬ 
ests of public justice require an investiga¬ 
tion, there is said to be probable cause, how¬ 
ever malicious the intention of the accuser 
mav have been ; Cro. Elia. 70 ; 9 Term 
231*: 1 Wend. 140, 845 ; 5 Humph. 857; 3 
B, Monr. 4 ; 55 Fed. Rep. 217. See 1 Pa. 
234 ; 6 W. ft S. 288 ; 1 Meigs 84; 3 Brev. 
94; 37 III. App. 28, It is a reasonable 
ground of suspicion supported by circum¬ 
stances sufficiently 6trong in themselves to 
warrant a cautious man in the belief that 
the accused is guilty of the offence with 
which he is charged ; 14 U. S. App. 297. 
And probable cause will be presumed until 
the contrary appears ; circumstances suf¬ 
ficient merely to warrant a belief by a 
cautious man are not sufficient, but the 
belief must be that also of a reasonable and 
prudent man ; 151 Pa. 86. The plaintiff 
must prove affirmatively the absence of pro¬ 
bable cause and the existenoe of malice, and 
where the defendant had a very treach¬ 
erous memory, and went on with the prose¬ 
cution under the impression that the plain¬ 
tiff had committed perjury, yet if that was 
an honest impression, the result of a fal¬ 
lacious memory, and acting upon it. he 
honestly believed the plaintiff had sworn 
falsely, the English court of appeals held 
that the jury would not be justified in find¬ 
ing that the defendant had prosecuted the 
plaintiff maliciously and without probable 
cause ; 8 Q, B. D. 174. It makes no dif- 


proeeoution ; 36 Md. 246. The advice of 
counsel who has been fully informed of the 
facta is a complete justification ; 25 Pa. 
275 ; 120 id. 458; 151 id. 86 ; 61 N. W. Rep. 
890 ; 87 Minn. 147 : 40 id. 418; otherwise, 
where it does not appear that a full disclos¬ 
ure of all the facts was made ; 41 La. Ann. 
303 ; 85 Fed. Rep. 466 ( 39 Minn. 107 ; 2 
Miso. Rep. 308 : and where the defendant 
acts on the advice of a magistrate or one not 
learned in the law ; 86 Ma. 246; 159 Pa. 374; 
81 Ga. 668 ; but see 84 Me. 261 ; 96 Mich. 
408. Where he acted on the advice of a 
publio prosecuting officer, probable cause is 
established if he shows a disclosure to such 
officer of all the facts within his knowledge, 
or which he had reasonable ground to be¬ 
lieve, though there were exculpatory facts 
whioh he might have ascertained by dili¬ 
gent inquiry; 49 Pac. Rep. (Oreg.) 808. 

A waiver of preliminary examination by 
the defendant in a criminal prosecution 
raises a presumption of probable cause ; 49 
Pac. Rep. (Oreg.) 808. 

The advice of counsel is not, however, 
conclusive of want of malice ; 69 Tex. 167 ; 
and while a full and complete statement of 
facts to a reputable attorney is a complete 
defence, yet though the facts may be estab¬ 
lished beyond doubt the question of good 
faith is for the jury, when different minds 
might draw different conclusions from the 
evidence ; 67 N. W. Rep. (Wis.) 49. 

The fact that an attorney was consulted 
before prosecuting the plaintiff for opening 
his mail, is not admissible as proof of prob¬ 
able cause, when it also appears that the 
attorney gave defendant no advice, but re¬ 
ferred him to the United States officers ; 
61 N.W. Rep. (Ia.) 390. See 33 Am. L. Reg. 
N. s. 391. 

The malicious prosecution or action must 
be ended, and the plaintiff must show it was 
groundless, either by his acquittal or by ob¬ 
taining a final judgment in his favor in a 
civil action ; 1 Root 553 ; 7 Cow. 715 ; 2 Dev. 
ft B. 492 ; 17 Or. 447. But see contra , as to 
civil suits; Big.Torts 73; 14 East 216; because 


ference how malicious may have been the 
private motives of the party in prosecuting; 
he is protected if there was probable cause; 
55 Fed. Rep. 217. 

Whether the circumstances relied on are 
true is a question for the jury ; but whether 
if true they amount to probable cause is a 
question of law for the court; 2 Q. B. 169 ; 
93 Cal. 222; 27 Me. 266; 10 N. Y. 240 ; 20 
Ohio 119 ; 10 Q. B. 272 ; 47 Pa. 94 ; 93 Cal. 
222 ; 21 Can. S. C. 588. Evidence that the 
prosecution was to obtain possession of 
goods, is proof of want of probable cause ; 
47 Pa 194 ; so is evidence that the plaintiff 
began the prosecution for the purpose of 
collecting a debt. See 144 Ill. 83 ; 86 Tex. 
497. Probable cause depends upon the 
prosecutor’s belief of guilt or innocence ; 48 
Barb. 30; see supra; rumors are not, but 
representations of others are, a foundation 
for belief of guilt; 52 Pa. 419. The foreman 
of the grand jury, who has testified that 
the criminal prosecution was dismissed, 
cannot be asked why it was dismissed, be¬ 
cause his testimony merely proves that the 
prosecution is at an end and ha* no bearing 
on the question of probable cause; and 
evidence that the prosecution was dismissed 
at the instance of the defendant without 
the plaintiff's knowledge is irrelevant either 
in bar of suit or in mitigation, of damages ; 
81 Md. 518. When the defendant, in insti¬ 
tuting the proeecution, went before a mag¬ 
istrate with his counsel, expecting to make 
the complaint in writing and that the war¬ 
rant would be issued in the usual manner, 
he is not liable for the act of the magistrate 




without a warrant; 68 N. W. Rep. (Mich.) 
301. 

A warrant for the arrest of a person 
issued upon an affidavit which charged such 
person with being “guilty of lying and 
misrepresentation* is void as a criminal 
proeecution, and it has been held that it 
cannot serve as the basis of an action for 
malicious proeecution ; 27 8. E. Rep. (Ga.) 
680. 

Malice may be inferred from the zeal and 
activity of the prosecutor conducting the 


the plaintiff in a civil suit can terminate 
it whenever he wishes to do so. The find¬ 
ing by the examining court that there was 
probable cause to believe the plaintiff guilty 
and the binding him over for trial is only 
prima facie evidence of probable cause, and 
probable cause cannot be shown by admis¬ 
sion of the plaintiff after his arrest nor by 
the finding of property on his premises, 
similar to that stolen, if that fact was not 
known to the defendant when he began his 
prosecution ; 13 Ind. App. 10 ; 63 N. W. 
Kep. G a *) 848. Any act which is tanta¬ 
mount to a discontinuance of a civil suit has 
the same effect; as where the plaintiff had 
been arrested in a civil suit, ana the defend¬ 
ant had failed to have the writ returned, 
and to appear and file a declaration at the 
return term ; 109 Mass. 158. 

In criminal cases also, when the prosecu¬ 
ting officer enters a dismissal of the proceed¬ 
ings before the defendant is put in jeopar¬ 
dy, this act, in some jurisdictions, gives no 
right to the prisoner against the prosecutor; 
for instance, where, in a proeecution for 
arson, the prosecuting officer enters a nolle 
prosequi before the jury is sworn ; 4 Cush. 
217. See 56 Conn. 493 ; 151 Pa. 86 : 73 Hun 
547; 7 Ind. App. 581 ; 117 N. C. 31. The 
law on this point is unsettled. But it would 
seem that where the entry of the nolle pro¬ 
sequi is the mere act of the prosecuting at¬ 
torney and no action of the court is had on 
it, the entry will not be an end of the pro¬ 
ceedings, and for that reason would not 
warrant any action which could not be had 
before the proceedings were at an end. 
But when the court enters a judgment of 
discharge upon a nolle prosequi it seems to 
be a sufficient termination of the prosecu¬ 
tion. 

The remedy for a malicious prosecution 
is an action on the case to recover damages 
for the injury sustained ; 5 Stew, ft P. 367 ; 
2 Conn. 700 ; 11 Maas. 500 ; 6 Me. 421 ; 3 
Gill ft J. 877. See Cask. The elements of 
damage in this aotion are very vague. The 
jury may consider the natural effect of the 
prosecution on reputation and feelings, the 
consequences of arrest, loss of time, injury 


to property, and expense; 57 Ia. 474 ; 52 
Ill. 85; Newell, Mai, Pros. 494. If the 
prosecution was begun without probable 
cause, and persisted in for some private 
end, punitive damages may be given; 37 
Md. 282. See full article in 21 Am. L. Reg. 
n. a. 281. To be relieved from on action 
the defendant must rebut the prima facie 
proof of implied malice against him, by 
showing honest belief, grounded on prob¬ 
able and reasonable cause; 41 La. Ann. 303. 
It is sufficient if the facts or appearances 
are sufficient to induce a reasonable proba¬ 
bility that the acta which constitute the 
crime have been done ; 85 Fed. Rep. 261. 

MALICIOUSLY. With deliberate in¬ 
tent to injure. 30 Conn. 85. 

Maliciously suing out an attachment 
means not only malevolent intention to do 
injury, but also that careless disregard of 
the rights of others which, without real ill- 
will, tne law implies as malice. Anderson ; 
12 F. R. 268. In a spirit of wicked revenge 
toward a person, or of wanton cruelty toward 
an animal. Id; 7 Ala. 728. In misdemeanors 
and felonies, imports a criminal motive, 
intent or purpose. Id.; 9 Gray 303. 

See Wantonly and Maliciously. 

MAT.TI7NA11E. To malign or slander; 
also to maim. 

MALINGERING. See Paralysis. 

MALITIA (Lat.). An express evil 
design. 4 Bl. Com 199. Wickedness of 
purpose ; malice. See Malice. 

MALITIA PRA2COGITATA. Mal¬ 
ice aforethought. 

MALLEABLE, Capable of being 
drawn out and extended by beating ; 
capable of extension by hammering; re¬ 
ducible to laminated form by beating. 
46 Fed. Rep. 845. 

MALLUM. In Old English Law. 

A court of the higher kind in a county in 
which the more important business was 
dispatched by the count or earl. 

A public national assembly. Burrill ; 
1 Rob. Charles V. App. n. 40. Spelman 
considers this word to oe of Saxon origin, 
but the radical import of it to be doubtful. 
The Saxon mael has the several meanings 
of an assembly, a plea or plaint, law or judg¬ 
ment, and a banquet. Id. 

MAJLO ANIMO* With an evil inten¬ 
tion ; with malice. 

MALO GRATO. In spite; unwill¬ 
ingly. 

MALT LIQUOR. A general term for 
an alcoholic beverage produced merely by 
the fermentation of malt, as opposed to those 
obtained by a distillation of malt or mash 
( q . v.). Thorpe, National and State Prohibi¬ 
tion, 158; 153 Ark. 317. See Spirituous 
Liquors. 

MALT-TAX. An excise duty imposed 
upon malt in England. 1 Bla. Com. 813. 

MALPRACTICE, See Physician. 

MALUM (L. Lat.). A misfortune; 
an infirmity; a sudden indisposition, by 
which a party was prevented from appearing 
in court when summoned. 

MALUM PROHIBITUM (Lat.). A 
wrong prohibited; an act prohibited as 
wrongful; an act involving an illegality 
resulting from positive law. See Mala 
Prohibita; Mala In Se. 

MALUM IN SE (Lat.). Evil in itself. 

A crime hy reason of its inherent uature. 
1 McClain, Cr. L. § 28. 

An offence malum in se is one which is na¬ 
turally evil, as murder, theft, and the like ; 
offences at common law are generally mala 
in se. An offence malum prohibitum , on 
the contrary, is not naturally an evil, but 
becomes so in consequence of its being 
forbidden, as playing at games which, 
being innocent before, aav* become unlaw- 
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ful in consequence of being forbidden. 
See Bacon, Abr. Astumptit (a); 1 Kent 
468; Mala Prohibit*. 

MALVEILLES. Ill will. In some 
ancient records this word signifies mali¬ 
cious practices, or crimes and misde¬ 
meanors. 

M A Ti VEI8 PBOCUBOR8. Such as 
used to pack juries, by the nomination of 
either party in a cause, or other practice. 
Cow. 

MALVBHflATrmr in Frenoh 
Law. This word is applied to all punish¬ 
able faults committed in the exercise of an 
office, such as corruptions, exactions, ex¬ 
tortions, and larceny. Merlin, Jtepert. 

MAN. A human beiug. A person of 
the male Bex. A male of the human spe¬ 
cies above the age of puberty. 

In its moot extended senje the term in¬ 
cludes not only the adult mule sex of the 
human species, but women and children; 
examples : “ of offences against man, some 
are more immediately against the king, 
others more immediately against the «io- 
ject. 7 ' Hawk. PI. Cr. b. 1, c. 2,s. 1. “Offen¬ 
ces against the life of man come under the 
general name of homicide, which in our 
law signifies the killing of a man by a 
man” Id. book 1, c. 8, s. 2. 

It was considered in the civil or Roman 
law that although man and person are 
synonymous in grammar, they had a dif¬ 
ferent acceptation in law ; all persona were 
men, but all men—for example, slaves— 
were not persons, but things. 8ee Barringt. 
Stat. 216. 5 


ducts the correspondence of the bank. He 
is under the control of the board of direc¬ 
tors of the bank, and there Is usually a 
local or branoh hoard of directors, at whioh 
he acts as presiding officer. Sewell, Bank. 

MANAGING AGENT. An agent 
having general supervision over the affairs 
of a corporation. Andereon ; 16 Wis. 235. 
Distinguishes a person, representing a cor¬ 
poration, who is invested with general 
power, involving the exercise of judgment 
and discretion, from an ordinary agent or 
employee who acts in an inferior capacity,' 
ana under the discretion and control of 
superior authority, both in regard to the 
extent of the work and the manner of exe¬ 
cuting it. Id.; 19 Hun. 408. Such agent need 
not have charge of the whole business of 
the corporation. Id.; 35 Hun. 371. In 
several cases in New York, it has been held 
that ‘‘managing agent” means a person 
exercising the functions of an officer in the 
control and management of the business of 
a company or corporation, and does not 
include a person having charge of some 
special work, as, a baggage-master in respect 
to baggage, or a person employed to purchase 
horses and feed, or an assistant secretary, 
or a person who sells tickets, or who has 
charge of the transfer of the stock and the 
transmission of assessments. The adjudi¬ 
cations have not gone so far as to hold that 
no agent is a “managing agent” who does 
not participate in the control of every part 
of the corporate business, and of every 
corporate act. Id.; 31 F. R. 295. 

In England and Canada. The chief 
executive officer of a branch bank. Id. 


ownership ana not mutually incompatible. The 
familm emtor Is the m a n datory of the testator be- 
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MAJTCIPnTM. The power acquired 
over a freeman by the mancipatio. 

To form a dear conception of the true 
import of the word in the Roman juris¬ 
prudence, it is necessary to advert to the 
four distinct powers which were exercised 
by the pater familias, viz.; the rruMui, or 
martial power ; the mancipium, resulting 
fro™ the mancipatio , or altenatio per 
/toram, of a freeman ; the dominica potes- 
tas, the power of the master over his slaves, 
and the patrxa potest as, the paternal power. 
When the pater familias sold his son, 
venumdare , mancipare , the paternal power 
was succeeded by the mancipium, or the 
power acquired by the purchaser over the 
person whom he held in mancipio , arfd 
whoee condition was assimilated to that of 
a slave. What is most remarkable is, that 
on the emancipation from the mancipium 
he fell back into the paternal power, which 
was not entirely exhausted until he had 
been sold three times by the pater familias . 
Si pater filium ter venum dat.JUius a pafre 
liber esto. Gaius speaks of the mancipatio 
as imagtnaria (jiuxcUitii venditio, because in 
his times it was only resorted to for the 
purpoee of adoption or emancipation. See 
1 Ortolan, 112; Morey, Rom. L. 23, 32 ; 
Sohm, Inst. R. L. 124, 890; Adoption; 
Patkr Familjas. 


MA N COM UN AL. In Spanish La w. 
A term applied to an obligation when one 
person assumes the contract or debt of an¬ 
other. Schmidt, Civ. L. 120. 


MAN OF WAR. See Seaman. 

Manacle, see fetters. 

MANAGE. Direct; control; govern ; 
administer; oversee. 144 Pa. 377. 

In so far as the use of the word is drawn in 
question in adjudications, it is generally 
applied to affairs somewhat complex and 
extended, and requiring a degree of authority, 
discretion, and judgment, to ensure satis¬ 
factory conduct of them. Abbott. 

MANAGEMENT. In the Harter Act, 
relates to management on the voyage and 
not to the master’s acts in stowing the£hip 
with reference to her stability and sea¬ 
worthiness; 81 Fed. Rep. 065. 

Direction; oversight. In speaking of cor¬ 
porations, management is sometimes used 
for the body of persons charged with the 
conduct of tne corporate affairs, in the same 
way as the direction or the directory is 
sometimes used for the board having the 
management or direction. Abbott. The 
management of an engine consists in part 
of the management of whatever generates 
the motive force. Anderson. 10 R. I. 28. 

MANAGER. A person appointed or 
elected to manage the affairs of another. 
A term applied to those officers of a cor¬ 
poration who are authorized to manage its 
affaire. 

One who has the conduct or direction of 
anything. 144 Pa. 877. 

One or the persons appointed on the part 
of the house of representatives to prosecute 
impeachments before the senate. 

In banking corporations these officers are 
commonly called directors, and the power 
to conduct the affairs of the company is 
vested in a board of directors. In some 
private corporations, such as railroad com¬ 
panies, canal and coal companies, and the 
like, these officers are called managers. 
Being agents, when their authority is 
limited, they have no power to bind their 
principal beyond such authority; 17 Mesa. 
6; 1 Me. 81. 

In England and Canada the chief exec¬ 
utive officer of a branoh bank is called a 
manager. His duties are those of our 
presidents and oash iers combi ned. His 
signature is necessary to every contract 
binding on the hank, except entries in the 
pHeboobof customers. He indoises bills, 
signs, bills of exchange and drafts, and con- 


A member of the impeaching branch of a 
legislature, selected to assist as counsel at a 
trial. Id. 

MANBOTE* A compensation paid the 
relations of a murdered by the mur¬ 
derer or his friends, 

MAN CHE PRESENT. A bribe; a 
present from the donor's own hand. 

MANCIPATE. To enslave; to bind 
up; to tie. 

MANCIPATIO. In Roman Law. 

The legal form of conveyance and of fixing 
the relations between parties. Morey, R. L. 
2. SooManu mission; Mancipium.\Mancip 

ATORf WILL. 

MANCIPATORY WILL. A will by 
which a man's estate was conveyed to 
another to dispose of after his death to heirs 
whom the purchaser of the estate should 
name. Later, a person was appointed heir 
in the will through whom the legacies were 
left; and someone else, for form’s sake, was 
employed as familiae emplor (purchaser of 
the estate). (G. 2, 103.) Because this type 
of will was really a conveyance of property, 
it was made per aes el libram ( q. v.). The 
procedure took the form of a conveyance 
(mancipatio), i. e., an imaginary sale in the 

E resence of five witnesses ana a balance- 
older. all Roman citizens over puberty, 
and of the familiae emptor. (J. 2, 10, 1.). 
At first this will took effect as a simple 
conveyance ; it really became a will only 
when the estate was conveyed to a purchaser 
merely for the sake of form, and the heir 
was not disclosed until the death of the 
testator. Hunter, Rom. L., p. 767, 768. 

A form of testamentary disposition 
of property. 

“ Hie testator. In the presence of fire witnesses 
nod s libripene, mencipetes (». e. sells) his estate 
(fam ilia pecurUaque) to a third party, the so-called 
families emtor, with a view to imposing upon the 
latter. In solemn terms (nvneupatto), the duty of 
carrying out his last wishes as contained and ex¬ 
pressed in the tabula testamenti. The object of the 
tranaactkxi is to make the famila emtor not the 
material, bnt only the formal owner of the estate. 
HJs actual duties consist in the carrying out of the 
testator's Intentions and the handing over of the 
property to the persons named In the tabula testa- 
■wnM, the /aaua emtor Is neither more nor less 
than the executor of the testator.** Bohm, Rom. 
L. 400. 


This Is said by the same author to be the oldest 
form of the contract of mandatum ” a.Juris¬ 

tic act validly concluded, not indeed mmmih, but 
re (vis. by a formal conveyance of ownership), and a 
Juristic act giving rise to a rigorously binding 
obligatimL The mandatum.and the conveyance of 
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Commission ; power of attorney. A bona 
tide contract by which one person commits 
his affairs to the charge of another, *nrl the 
latter accepts the charge. White, Mew 
Reoop. b. 2, tit. 12, c. 1. 

MANDAMUS. In Practice. This 
is a high prerogative writ, usually issuing 
out of the highest court of general juris¬ 
diction in a state, in the name of the sover¬ 
eignty, directed to any natural person, 
corporation, or inferior court of judicature 
within its jurisdiction, requiring them to 
do some particular thing therein specified, 
and which appertains to their office or duty. 
8 Bla. Com. 110; 4 Bacon, Abr. 495; per 
Marshall, C. J., in M&rbury v. Madison, 1 
Cm. 187,168. Seed Wyo. 588. It is a com¬ 
mon-law writ with which equity has noth¬ 
ing to do; 76 Ga. 725. 

It is an extraordinary remedy in cases 
where the usual and ordinary modes of 
proceeding are powerless to afford reme¬ 
dies to the parties aggrieved, and when, 
without its aid, there would be a failure 
of justice; 88 Va. 942. It confers no new 
authority and the party to be coerced must 
have the power to perform the act.; 129 U. 
8. 498. Mandamus has been termed a 
“ criminal process relative to civil rights ; ” 
3 Brev. 264. 

Its use is well defined by Lord Mansfield 
in Rex. v. Barker, 8 Burr. 1265 : “ It was 
introduced to prevent disorder from a 
failure of justice and defect of police. 
Therefore it ought to be used upon all oc¬ 
casions when the law has established no 
specific remedy, and where, in justice and 
good government there ought to be one.” 
“ If there be a right, and no other speciflo 
remedy, this should not be denied.’ The 
same principles are declared by Lord EUen- 
borough, in Rer v. Archbishop of Canter- 
bupr, 8 East 219. See 6 Ad. A E. 821. The 
writ of mandamus is the supplementary 
remedy when the party has a clear right, 
and no other appropriate redress, in order 
to prevent a failure of justice. 12 Petered. 
Abr. 488 (309). It is the absence of a spe¬ 
ciflo legal remedy which gives the court 
jurisdiction ; 2 Selw. N. P. Mandamus ; 29 
Pa. 181; 84 id. 496 ; 41 Me. 15; 2 Pat. A 
H. 886 ; but the party must have a perfect 
legal right; Beach, Pub. Corp. § 1559; 27 
Mo. 225 ; 11 Ind. 205; 20 Ill. 525 ; 25 Barb. 
78; 2 Dutoh. 185; 8 Cal. 167; and there 
must be a positive ministerial duty to be 
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performed and no other appropriate rem- 
ETt ; 81 8. C. 81; 196 U. B. 848; 08 Ky. 

; 23 Neb. 641. 

Under the English system this writ so- 
q;nned. and may probably be still said to re¬ 
tain. its prerogative oharaoter ; but in the 
United States it is becoming more and more 
assimilated to an ordinary remedy, to the use 
of which the parties are entitled as of right. 

It was in this sense that Taney. C. J., char¬ 
acterised it in modern practice as “ nothing 
more than an action at law between the 
parties" ; 24 How. 66 ; see, also, 38 Conn. 
§98 ; High. £xtr. beg. Hein. § 4. There is 
a tendency, however, in some states to ad¬ 
here to the prerogative idea; 26 N. Y. 816 ; 

S3 Ul. 134; 48 id. 240. Though in the last 
named state, the prerogative idea seems to 
have been lost under the statutory use of 
the writ, while the discretionary character 
remains ; 86 id. 283. It may be said to 
remain in this oountry an extraordinary 
remedy at law :n the same sense that in¬ 
junction is an extraordinary remedy in 
equity; High, Extr. Leg. Rem. § 5. The 
injunction is preventive and conservative, 
its object being to preserve matters in 
$tatu quo. Mandamus is remedial, tending 
to compel action and redress past griev¬ 
ances ; id, § 6, and cases cited. Mandamus 
cannot be used as a preventive remedy 
to take the place of an injunction; 43 
Md. 203. 

Mandamus is a remedial process, and is 
not available to compel the performance of 
an act that will work public or private mis¬ 
chief, or to compel compliance with the 
strict letter of the law in disregard of its 
spirit, or in aid of a palpable fraud, or to 
evade the payment of a just portion of a 
tax by taxing advantage of a confessed 
mistake; 137 N. Y. 201. 

The remedy extends to the control of all 
inferior tribunals, corporations, public of¬ 
ficers, and even private persons in some 
cases. But more generally, the English 
court of king’s bench, from which our 
practice on the subject is derived, declined 
to interfere by mandamus to require a spe¬ 
cific performance of a oontract when no 
public right was concerned; Ang. & A. 
Corp. 781; 6 East 856 ; Bacon, Ab. Manda¬ 
mus ; 28 Vt. 587. 

Mandamus may be granted by an appel¬ 
late court to require a judge of the court to 
settle and allow a bill of exceptions; 16 
Or. 216; 30 W. Va. 58 ; 128 U. S. 544. See 
129 III. 218. It will also lie to compel an 
inferior court to exercise a discretion ; 44 
La. Ann. 1081; hut not to compel the court 
below to decide in a particular way, or to 
operate as a substitute for an appeal or 
writ of error, even if none is given by law ; 
155 U. 8. 396. 

it is a proper remedy to compel the per¬ 
formance of a specific act where the act i* 
ministerial in its character ; Moraw. Priv, 
Corp. 15; 12 Pet. 524; $4 Pa. 298 ; 26 Ga. 
665; 7 la. 186, 890; but where the act is 
of a discretionary; 0 How. 92; 13 Cush. 
403 ; 20 Tex. 00; 10 CaL 876; 5 Harring. 108 ; 
13 Md. 329; 145 N. Y. 253 ; 4 Mich. 187; 5 
Ohio St. 528; or judicial nature; 14 La. 
Ann. 60 ; 7 Cal. 130 ; 18 B. Monr. 423 ; 7 E. 
A B. 380 ; it will lie only to compel action 
generally; 11 Cal. 42; SO Ala. M. s. 49; 28 
Mo. 259 ; 96 id. 75; 31 W. Va. 781; 85 Ala. 
226 ; 40 La. Ann. 818; 119 Ind. 444 ; 85 Ky. 
177 ; 51 N. J. L. 479 : 120 Pa. 518; and where 
the necessity of acting is a matter of dis¬ 
cretion, it will not lie even to compel ac¬ 
tion ; 6 How. 92; 5 la. 380. A class of 
cases in which this distinction is constantly 
drawn into question is where a mandamus 
is applied for to control the letting of pub¬ 
lic or municipal contracts, and it is the 
general rale that the remedy will not be 
applied to compel a municipal corporation 
to enter into a oontract with one who 
■hows hims e lf to have been the lowest Ud¬ 
der ; 9 Wash. 618. The provision that the 
oontract shall be let to the lowest respon¬ 
sible bidder is mandatory, but the munici¬ 
pal board has a discretion in determining 
the questio n of responsibility, and their de¬ 
cision will not be reviewed on mandamus 
even though erroneous; 108 Pa. 066; 63 
Ill. 279; 16 Nev. 217 ; 91 Mo. 886. contra. 


21 Ohio 811 ; 4 Neb. 150 ; In other oases it 
is held that where the contract has been 
entered into with another and expense in¬ 
curred, a mandamus will not he issued ; 27 
N. Y. 378 (and see 72 id. 496; 46 Barb. 
254); 47 Mich. 135; 91 id. 263 ; others, again, 
hold that, the statutes being for the publio 
benefit, the relators have not a clear legal 
right; 34 Wis. 688; 70 Md. 395; 45 Vt. 7; 
28 la. 208. The writ is also refused where 
the matter is left entirely to the discretion 
of the authorities, with no provision al>out 
the lowest bidder; 141 Mass. 74 : 35 Neb. 
346 ; 78 la. 97; 49 Barb. 259. Where be¬ 
fore the application the work was readver- 
tised and tne same person made a lower 
bid, under which he obtained the contract, 
a mandamus was refused ; 155 U. S. 803. 
See 38 Am. L. Reg. 899. 

Writs of mandamus have been issued 
from very early times to the ecclesiastical 
courts to compel them to absolve an ex¬ 
communicated person who wished to con¬ 
form to the orders of the church ; 1 Palmer 
50; to compel the Dean of Arches to hear 
an appeal; 7 E. A B. 815; but a mandamus 
is refused where the judge has absolute 
discretion, and it is said that a mandamus 
has never been granted to deprive one of 
office; Shortt, Mand. A Pro. 289; in such 
cases the remedy is by quo trarranto. 

This remedy will be applied to compel a 
corporation or public officer ; 14 La. Ann. 
265 ; 41 Me. 15; 8 Ind. 452 ; see 7 Gray 280; 
to pay money awarded against theru in 
pursuance of a statute duty, where no other 
specific remedy is provided ; 0 Ad. A E. 
335; 34 Pa. 496; see 69 Tex. 589; 16 Or. 
355; or where the money is in an officer's 
official custody, legally subject to the pay¬ 
ment of such demand ; 76 Cal. 269 ; but if 
debt will He, and the party is entitled to 
execution, mandamus will not be allowed ; 
Redf. Railw. ft 158 ; 6 C. B. 70 ; 13 M. A W. 
628 ; 4 B. A A. 360 ; 1 Q. B. 288. But man¬ 
damus will not be granted to enforce a 
matter of contract or right upon which an 
action lies in the common-law courts, es to 
enforce the duty of common carriers : 7 
Dowl. P. C. 566 ; 81 Fla, 482; or where the 
proper remedy is in equity ; 16 M. A W. 
451. But where compensation is claimed 
for damages done partly under the powers 
of a statute and partly not, mandamus is 
the proper remedy; 2 Railw. A C. Caa. 1; 
Redi. Railw. § 158. Mandamus will not 
issue to compel the secretary of state to 
pay money in his hands to one party, which 
is claimed by another party, and the right 
to which is in litigation; 127 U. S. 246. 
Nor will the supreme court of the United 
States interfere by mandamus with the 
executive officers of the government in the 
exercise of their ordinary official duties; 
128 U. S. 40; but it will issue where the 
law requires them to act, or when they re¬ 
fuse to perform a mere ministerial duty ; 
185 U. 8. 200 ; 187 id. 686; 139 id. 806. It 
lies to oompel the performance of a statu¬ 
tory duty only when it is clear and indis- 

¥ utable and there is no other legal remedy ; 
27 V. 8. 246. 

Mandamus is the appropriate remedy to 
oompel corporations to produce and allow 
an inspection of their books and records, at 
the suit of a corporator, where a contro¬ 
versy exists in which such inspection is 
material to his interests; 2 Stra. 1228 ; 8 
Term 141; 4 Maule A B. 163 ; 7 Houst. 388 ; 
8. c. 25 Am. L. Reg. N. 8. 594. 

It lies to compel the performance by a 
corporation of a variety of specific acts 
within the scope of its duties; 84 Pa. 496 ; 
26 Oa. 665 ; 2 Mete. Ky. 56; 84 111. 803 ; s. c. 
26 Am. Rep. 461; 39 Minn. 219; 31 Fla. 
483; 143 U. 8. 492. 

But in order to permit the use of this 
remedy to compel ooraorate action, there 
must be a clear legal obligation on the part 
of the corporation to act in the manner 
suggested, and the coincidence of the other 
conditions required to warrant the issuing 
of the writ, such as the absence of any 
other adequate legal remedy. Accordingly 
a mandamus has been refused to compel 
street oar companies to operate an aban¬ 
doned portion of a line where the oharter 
did not clearly renuire its operation; 90 


Tex. 630; or to keep care running during 
the whole year, as that would involve the 
performance of a long series of continuing 
acts involving personal service, and extend¬ 
ing over an indefinite time; 28 Ont. 899. 
So a railroad company as purchaser of a 
branch railroad at a foreclosure Bale, will 
not be compelled to maintain and operate 
it at a loss where the business can be other¬ 
wise handled ; 26 8. E. Rep. (Va.) 943. 

The general rule on this subject is, that, 
if the inferior tribunal or corporate body 
has a discretion, and acts and exercises it, 
this discretion cannot be controlled by 
mandamus; but if the inferior body re¬ 
fuse to act when the law requires it to act, 
and the party has no other legal remedy, 
and where in justice there ought to be one, 
a mandamus will lie to set them in mo¬ 
tion, And to compel action, and in proper 
cases, the court will settle the legal prin¬ 
ciples which should govern, but without 
controlling the discretion of the subordi¬ 
nate jurisdiction.; Dill. Mun. Corp.,4th ed. 

§ 828 ; 52 Ala. 87. The writ may be issued 
where an inferior court refuses to take 
jurisdiction when by law it ought to do bo, 
or where, having obtained 'jurisdiction, it 
refuses to proceed in its exercise ; 131 U. S. 
221 ; 147 ia. 14; id. 486 ; 150 id. 150. 

It i? the common remedy for restoring 
persons to corporate offices of which they 
are unjustly deprived: Beach, Pub. Corp. 
§§ 194, 1587 ; 41 Kan. 122; the title to the 
office having been before determined by 
proceeding by quo warranto ; but it will 
not lie to try the title to an office of which 
there is a de facto incumbent; 52 Ala. 87 ; 

1 Burr. 402; 1 Ld. Rayrn. 426; 1 Salk. 314 ; 

2 Head 650 ; 54 Me. 95; 17 Or. 640 ; see 83 
Wis. 416; 49 Neb. 755 ; 58 N. J. L. 541; 
unless quo warranto does not lie ; 3 Johns. 
C&s. 79 ; but Bee 20 Barb. 302 ; 9 Md. 83 ; 
15 Ill. 492. And see the case* fully re¬ 
viewed in Redf. Railw. g 159. Mandamus 
will lie to compel acceptance of municipal 
office by one who, possessing the requi ice 
qualifications, has been duly appointed to 
tne same ; 145 Ill. 573. It will issue out of 
the supreme court to restore to his office 
an attorney at law illegally disbarred by 
the judgment of a circuit court; 30 Fla. 
302. 

This remedy must be sought at the earli¬ 
est convenient time in those cases where 
important interests will be affected by the 
delay ; 12 Q. B. 448. But it is often neces¬ 
sary to delay in order to determine defi¬ 
nitely the rights and injuries of the several 
parties concerned, as until public works 
are completed ; 9 Dowl. P. C. 614 ; 4 Q. B. 
877. 

It is no sufficient answer to the appli¬ 
cation that the party is also liable to in¬ 
dictment for the act complained of; 2. 
Railw. Cas. 699; 3 Q. B. 528. And where 
a railway company attempted to take up 
their rails, they were required by manda¬ 
mus to restore them, notwithstanding they 
were also Liable to indictment, that being 
regarded as a less efficacious remedy; 2 B. A 
Aid. 646. But mandamus will always be 
denied when there is other adequate rem¬ 
edy ; 11 Ad. A E. 69 ; 1 Q. B. 288 ; Redf. 
Railw. ft 159. See 97 Ala. 107 ; 98 CaL 602. 

It is not a proper proceeding for the cor¬ 
rection of errors of an inferior court; 18 
Pet. 279, 404 ; 18 Wend. 79; 18 La. Ann. 
481; 7 DowL A R. 334 ; but see 140 U. 8. 
91; or where there is adequate remedy 
by appeal; 97 Mich. 620; 98 Cal. 602; 148 
U. 8.107; id. 14; or by certiorari ; 97Mich. 
687 ; 88 W. Va. 485. Indeed, by statute 6 
A 7 Viet. oh. 67, § 2, the decisions of the 
English courts upon proceedings in manda¬ 
mus may be revised on writ of error, and 
upon principle a writ of error will lie when 
tne decision is made to turn upon a ques¬ 
tion of law and not upon discretion merely; 
Redf. Railw. § 169. 

The writ is not demandable, as matter of 
right, but it is to be awarded in the dis¬ 
cretion of the court; 1 Term 881, 896, 404, 
426 ; 49Barb.269 ;95 CaL 450; Redf. Railw. 
§ 1039. But where a clear legal right to a 
writ ia shown, the court has no discretion 
about granting it; 143 I1L 484. 

A petition for a mandamus to a public 
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officer abates by his resignation of hia of¬ 
fice ; 165 U. S. 28, where it was said that 
this principle has for years been considered 
as bo well settled in that court “ that in 
some of the cases no opinion has been filed 
and no official report published : ” 9 Wall. 
298, 313 ; 102 U. 378, 408; 155 id. 303, 306 ; 
164 id. 701. The writ does not reach the 
office, but is against the officer as a person ; 
17 Wall. .604. 

The power of granting this writ in Eng¬ 
land seems originally to have been exer¬ 
cised by the court of chancery, as to all 
the inferior courts, but not as to the king's 
bench ; 1 Vern. 175 ; Ang. Sc A. Corp. £697. 
But see 2 B. & Aid. 640 ; 2 M. Sc S. 80 ; 164 
8 Ad. Sc E. 410. But for a great number of 
years the granting of the prerogative writ 
of mandamus has been confined in England 
to the court of king’s bench. 

In the United States the writ is generally 
issued by the highest court of judicature 
having jurisdiction at law ; 34 Pa. 490 ; 20 
III. 525 ; as relief by mandamus cannot be 
granted in equity ; 127 U. S. 103. 

The thirteenth section of the Judiciary 
Act of Sept. 24, 1789, gives the supreme 
court power to issue writs of mandamus, 
in tAses warranted by the principles and 
usages of law, to any courts appointed or 
persons holding office under the authority 
of the United States. The issuing of a 
mandamus to courts is the exercise of an 
appellate jurisdiction, and, therefore, con¬ 
stitutionally vested in the supreme court; 
but a mandamus directed to a public officer 
belongs to original jurisdiction, and by the 
constitution, the exercise of original juris¬ 
diction by the supreme court is restricted 
to certain specified cases, which do not 
comprehend a mandamus. The latter 
clause of the above section, authorizing 
this writ to be issued by the supreme court, 
to persons holding office under the authority 
of the United States, is, therefore, not war¬ 
ranted by the constitution, and void ; 1 Cra. 
175 ; see 5 Pet. 190 ; 13 id. 279, 404 ; 5 How. 
103. 

The supreme court of the United States 
has no power to control by mandamus the 
discretion of the circuit court in granting 
or refusing a supersedeas upon an appeal to 
the circuit court of appeals from an inter¬ 
locutory order granting or continuing an 
injunction : 147 U. S. 525 ; nor can it com¬ 
pel the circuit court of appeals to receive 
and consider new proofs in an admiralty 
appeal in a cause within the legitimate juris¬ 
diction of that court; 147 U. S. 486 ; but it 
will issue to compel compliance with a 
mandate of the supreme court of the United 
States, without regard to the value of the 
matter in dispute ; 152 U. S. 512. 

The circuit courts of the United States 
may also issue writs of mandamus; but 
their power in this particular is confined 
exclusively to those cases in which it '"'.ay 
be necessary to the exercise of their juris¬ 
diction ; 7 Cra. 504 ; 8 Wheat, 598 ; 1 Paine 
453. 

The mode of proceeding in obtaining tne 
writ is : first, to demand of the party to 
perform the act. And it would seem that 
the party should be made aware of the 
purpose of the demand ; 8 Ad. Sc E. 217,. 
477. The refusal must be of the thing 
demanded, and not of the right merely ; 5 
B. Sc Ad. 978. The refusal should be abso¬ 
lute and unqualified; but it may be by 
silence only. But the party should under¬ 
stand that he is required to perform the 
duty upon pain of the legal redress being 
resorted to without further delay; 4 Railw, 
Cos. 112. But any exception to the de¬ 
mand should be taken as a preliminary 
question ; 10 Ad. Sc E. 531; Redf. Railw. 
£ 190. A formal demand and refusal have 
been held not a necessary preliminary to 
the filing of a petition for mandamus to 
compel the performance of a public duty 
which the law requires to be done; 127 
Ill. 613. 

The application for a mandamus may be 
by motion in court, and the production of 
ex parte affidavits, in support of t he facts 
alleged ; in which case an alternative writ 
issues, as matter of course, generally, and 
the case is heard upon the excuse alleged 


in the return to the alternative writ; see 
2 Mete. Ky. 66 . Or the party may apply 
for the writ by formal petition, setting 
forth the grounds in detail, in which case 
the merits of the question are determined 
upon the traverse of the petition, instead 
of the traverse of the return to the alter¬ 
native writ ; 9 Ohio St. 599. In the latter 
case a rule is granted to show cause why 
a mandamus si mil not issue ; upon the de¬ 
cision of this rule an alternative writ would 
issue At common law and upon failure to 
obey this or make return of an adequate 
legal excuse, the peremptory writ followed. 
This practice is entirely changed by statute, 
see infra % but the rule to show cause is 
in many states t he usual proceeding. And 
in either form, if the application prevails, 
a peremptory mandamus issues ; the only 
proper or admissible return to which is a 
certificate of compliance with its requisi¬ 
tions, without further excuse or delay ; 1 Q. 
B. 616 ; 1 la. 179. See Ang. & A. Corp. £ 715. 
The peremptory writ need not precisely 
follow the alternative writ in matters of 
detail; 39 Minn. 426. The return to an 
alternative writ should be made with the 
greatest possible certainty, as at common 
law the return cannot be traversed ; 127 
Pa. 523 ; 77 Cal. 34. The practice varies 
greatly in different jurisdictions, though 
resting in all cases upon the same general 

g rinciples. as to all which see generally, 
ligh, Extr. Leg. Rem. ch. 8 . 

The English practice is, if the first writ 
is denied, even on the ground of defects in 
the affidavits, not to permit a second ap¬ 
plication to be made ; 8 Ad. Sc E. 413; bo 
abo, if it fail for other defects of form. 
But a more liberal practice obtains in the 
American courts ; Redf. Railw. £ 190. 

By the Common-Law Procedure Act, 17- 
Sc 18 Viet. c. 125, provision is made for stat¬ 
utory mandamus, incidental to an action, 
brief in form and enforceable by attach¬ 
ment, which, if awarded, will issue peremp¬ 
torily in the first instance. It has been held 
that a plaintiff could not under this act 
enforce specific performance of a contract; 
but that the act contemplated a public duty 
in which the plaintiff among others was in¬ 
terested, and not a private obligation which 
the plain tiff alone could enforce ; but under 
the judicature acts, it is allowable for the 
court by an interlocutory order to grant a 
mandamus in any cases in which it shall 
appear just and convenient; Mozl. Sc W. 
Tne prerogative writ of mandamus is still 
retained in the English practice ; but it is 
obvious that the foregoing statute must 
have very essentially abridged its use, as 
well as that of decrees in chancery for spe¬ 
cific performance. See 8 E. Sc B. 512; 
Redf. Railw. £ 190, pi. 8 . 

Controverted questions of fact, arising in 
the trial of applications for mandamus in 
the English practice, are referred to the 
determination of a jury ; 1 Railw. Cas. 877; 
2 id. 714 ; 8 El. Sc B. 512 ; 1 East 114. By 
the American practice, questions of fact, 
in applications for mandamus, are more 
commonly tried by the court; 2 Mete. Ky. 
55. See Angell Sc Ames, Corp. ; High, 
Extra. Leg. Rem. ; 16 N. J. L. J. 138. 

Cost 9 rest in the discretion of the court. 
In the English courts they are allowed 
when the application fails, but not always 
when it prevails ; Redf. Railw. § 159. The 
more just rule in such case9 is to allow 
costs to the prevailing party, unless there 
is some special reason for denying them ; 
and this rule now generally prevails ; 8 Ad. 
Sc E. 901, 905 ; 5 id. 804; 1 Q. B. 636, 751 ; 
6 E. L. & Eq. 267. 

MARDANS. One who gives a thing in 
charge to another; one who requires, 
requests or employs another to do some act 
for him. 

MAKDAITT. The bailor in a contract 
of mandate. 

MANDATARY, MANDAT ARID 8. 

One who undertakes to perform a mandate. 
Jones, Bailm. 58. He that obtains a bene¬ 
fice by mandamus. Cowel. 

MANDATE. A direction or request. 


Thus a check is a mandate by the drawer to 
his banker to pay the amount to the trans¬ 
feree or holder of the check ; 1 Q. B. Div. 
88; Rapalje Sc Lawrence. 

A power of attorney to receive payment 
in the extinguishment of an obligation. It 
may be express or implied. Bee Howe, 
Stud. Civ. L. 152. 


In Praotioe. A judicial command or 
precept issued by a court or magistrate, 
directing the proper officer to enforce a 
judgment, sentence, or decree. 

Tne decision of an appellate court sent 
down to the court whose proceedings hqvt 
been reviewed. 

In some jurisdictions the court of last 
resort is authorized to enter final judgment 
upon which execution may issue without 
further proceedings, but neither of the fed¬ 
eral appellate courts has such power ; 1 U. 
S. Rev. Stat. § 701 ; Fo9t. Fed. Pr. § 495. 
Accordingly in these courts, and in appel¬ 
late courts generally, it is the practice to 
send down a mandate embodying the 
decision. In the supreme couit of the 
United States the mandates are sent down 
before the February recess, and also before 
the conclusion of tne term ; but for proper 
cause shown a special mandate may be or¬ 
dered. A mandate may be recalled from 
the inferior court and set aside or corrected 
at the term at which it is issued ; 15 Pet. 
119; 111 U. S. 798; but an application to 
recall and correct the mandate cannot be 
made after the cloee of the term ; id.; 107 
id. 629. 


Where there is a reversal of a judgment 
or decree which has been executed pending 
the appeal, a direction of the court below 
to compel restitution should be included in 
the mandate; 0 Cra. 329; 8 Wall. 507 ; 
even where the reversal is for want of ju¬ 
risdiction ; 139 U. S. 216. Restitution may 
be enforced by contempt proceedings ; 9 
Wall. 605; ana it may be compelled even 
where a third person has received the funds 
or property, if he is within the jurisdiction 
ana no superior equities in his favor have 
intervened ; id.; but duties or charges paid 
by the party from whom restitution is re¬ 
quired may be allowed ; id. Restitution 
from the United States cannot be com¬ 
pelled ; 10 Wheat. 431. 

Interest should be included in the man¬ 
date, otherwise it cannot be awarded after 
the affirmance; 9 Pet. 275 ; but after af¬ 
firmance the defendant is entitled to inter¬ 
est at the legal rate from the date of judg¬ 
ment until payment; 1 U. S. Rev. Stat. § 
1010; Supr. Ct. Rule 23; Cir. Ct. App. 
Rule 30 ; 14 How. 328. 

When the mandate is filed in the court 
below, that court again acquires the juris¬ 
diction of the case. It has oeen held that 
in some cases a state court may act upon 
an affirmance without awaiting the man¬ 
date ; 140 U. S. 291 ; but it is clearly the 
better practice to have the proceedings 
below await the mandate, which may 
always be specially applied for if circum¬ 
stances require it; see supra. It was held 
that the statute of limitations against the 
right of the purchaser to sue for breach of 
warranty of title would run from the deci¬ 
sion of the appellate court that his title was 
invalid, and not from the time of filing the 
mandate; 42 Fed. Rep. 757. 

The court below is bound by the decree 
of the appellate court as set forth in the 
mandate ; 12 Pet. 488; which must be in¬ 
terpreted according to its subject-matter, 
with due consideration to the decree below 
as well as that above ; 15 Pet. 52 ; 110 U. S. 
45. After the case has been sent back by 
a mandate it has been held too late to 
question the jurisdiction ; 6 Cra. 267 ; 20 
How. 541; to grant a new trial; 1 Wall. 
69 (exoept in ejectment; 143 U. S. 99) ; 
to permit the filing of a supplemental an¬ 
swer ; 12 Pet. 339 ; to grant leave to file a 
supplemental bill suggesting new defences; 
110 U. S. 45; to review the case below on 
its merits : 3 How. 011; 138 U. S. 596 ; 101 
id. 655 ; 10 Wheat. 431. See, generally, 
Foet Fed. Pr. §496. , . A . 

Royal mandates to judges for interfering 
in private causes constituted a branch of 
the royal prerogative, which was given up 
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br Edward I. And the l W. A M. nt. 2, c. 

3 ' declared that the pretended power of 
suspending or dispensing with laws, or the 
execution of laws, by regal authority, 
without consent of parliament, is illegal. 
Whark 

In Contracts. A bailment of property 
in regard to which the bailee engages to do 
some act without reward. Story, B&ilm. § 

137. A contract whereby one party agrees 
to execute gratuitously a co mm ission re¬ 
ceived from the other. Sohm, Rom. L. 
814. 

In the early Roman law (before the doo- 
trines of agency were developod), it was a 
trust or commission by which one person, 
called the mandator, requested another, 
the auxndnfanus, to act in his own name 
and as if for himself in a particular trans¬ 
action (apecioi mandate), or in all the af¬ 
fairs of tne former {general mandate ). The 
m&ndatarius was the only one recognized 
as having legal rights ana responsibilities 
as toward third persons in the transactions 
involved. As between him and the man¬ 
dator, however, the latter was entitled to 
all benefit, and bound to indemnify against 
losses, etc. ; but the service was gratuitous. 
Cent. Diet. 

The contract of mandate In the civil law '» not 
limited to personal property, nor does It require 
a delivery of personal property when it relates to 
that. Pothier, de J/and. n, l ; Li. Civ. Code, W5MH, 

It is. however, restricted to things of a personal 
nature at common law, and of theae there must be 
a delivery, actual or constructive. Story, Bailm. f 
14*: 3Strobh. M3. 

Mandates and deposits closely resemble each 
other: the distinction being that In mandates the 
care and service are the principal, and the custody 
the accessory ; while in deposits the custody is the 
principal thin* ami the care and service are merely 
accessory. Story, Bailm. $ 140 ; 9 Kent 569. 

For the creation of a mandate it i9 neces¬ 
sary,—first. that there should exist some¬ 
thing. which should be the matter of the 
txintract: secondly, that it should be done 
gratuitously ; and. thirdly, that the parties 
should voluntarily intend to enter into the 
contract. Pothier, PHnd. 1. 17, t. 1, p. 1, § 
1 ; Pothier, de Mandat , c. 1, § 2; Ersk. 
Prin. 319. 

There is no particular form or manner of 
entering into the contract of mandate pre¬ 
scribed either by the common law or by 
the civil law, in order to give it validity. 
It may be verbal or in writing; it may be 
express or implied ; it may be in solemn 
form or in any other manner. Story, Bailm. 

§ 100. The contract mav be varied at the 
pleasure of the parties. It may be absolute 
or conditional, general or special, tempo¬ 
rary or permanent. Wood. Civ. Law 242 ; 

1 Domat, b. 1 , t. 15, §§ 1, 6 , 7, 8 ; Pothier, 
de Mandat , c. 1, g 3. 

In Louisiana it is generally gratuitous, but 
not so when a contrary intention is implied 
from conduct of parties or nature of busi¬ 
ness ; 7 La. Ann. 207; a right to compen¬ 
sation may be inferred from nature of ser¬ 
vices without express agreement; 5 id. 672. 

The mandatary, upon undertaking his 
trust and receiving his article, is bound to 
perform it as agreed upon ; 5 B. & Aid. 117 ; 

1 Sneed 248; 6 Binn. 308 ; 5 Fla. 38; 41 
Fed. Rep. 152 : and is responsible only for 
gross negligence; 2 Kent 571 ; 4 B,& C, 
345 ; 2 Ad. A E. 2-56 ; 16 How. 475: 3 Mas. 
132 ; 17 M;iss. 450 ; 2 Hawks 146 ; 34 Neb. 
426; 154 Pa. 29G; but in considering the 
question of negligence, regard is to be had 
to any implied undertaking to furnish 
superior skill arising from the known ability 
of the mandatary : Story, Bailm. g§ 177, 
182 ; 20 Mart. La. 68 . The fact that a gra¬ 
tuitous bailee has given bond for the faith¬ 
ful performance of his duties as such does 
not increase his liability; 154 Pa. 296. 
Whether a bank is liable for neglect of its 
agent in collecting notes, see 8 N. Y. 459 ; 
4 Rawle 884 ; 2 Gall. 565 ; 10 Cusli. 583 ; 12 
Conn. 303 ; 6 H. A J. 146 ; 1 Pet. 25 ; 89 Mo. 
240. He must render an account of his 
proceedings, and show a compliance with 
the condition of the hailment; Story, Bailm. 
g 191. 

The dissolution of the contract may bo 
by renunciation by the mandatary before 
commencing the execution of the under¬ 
taking ; 2 M. A W. 145; 22 E. L. A Eq. 
501 ; 8 B. Monr. 415; 3 Fla. 38 ; Btory. Bailm. 


199; by revoeofion of Authority by the 
mandator; 6 Pick. 198; 5 Blnn. 316; 5 
Term 218 ; by the death of the mandator ; 

9 V. A B. 31; 2 Mam. 244 ; 8 Wheat. 174 ; 
by death of the mandatary : 2 Kent 304 ; 8 
Taunt. 403; and by change of state of the 
parties ; Story, Ag. § 481; and in some cases 
by operation of law ; Story, Ag. £ 500. 
Tne question of gross negligence is one for 
the jury : 2 Ad. A E. 5136 ; 11 Wend. 25; 
and the plaintiff must show it ; 2 Ad. A E. 
80; 10 Watts 333. See 3 Johns. 170; 2 
Wheat. 100 ; 7 B. Monr. 661; 8 Hurophr. 
430. 

In Civil Law. The instructions which 
the emperor addressed to a publio function¬ 
ary, and which were to servo as rules for his 
conduct. These mandates resembled those 
of the proconsuls, the mandata jurisdictio, 
and were ordinarily binding on the legatees 
or lieutenants of the emperor of the im¬ 
perial provinces, and there they had the au¬ 
thority of the principal edicts. Savigny, 
Dr. Rom . c. 3, 5 42, n. 4. 

In the Canon Law. A rescript of 
the pope, by which he commands some 
ordinary collator, or precentor, to put the 
person there nominated in possession of 
the first benefice vacant in nis collation. 
As to their abuses, see 2 Hall. Mid. Ages 
212 ; Rapalje A Lawrence. 

MANDATOR. The person employing 
another to perform a mandate. Story, 
Bailm. £ 138 ; l Brown, Civ. L. 382 ; Halif. 
ArraL Civ. L. 70. 

MANDATORY. In the construction 
of statutes, this word is applied to such as 
require to be obeyed, under penalty of hav¬ 
ing proceedings under them declared void. 
Directory statutes must be obeyed, but, if 
not, do not invalidate the act. See Statute. 
Imperative. Cf . Directory. 

MANDATORY INJUNCTION. One 

that compels the defendant to restore things 
to their former condition and virtually di¬ 
rects him to perform an act. Bisph. Eq. § 
400. See Injunction, and an extended note 
there cited from 20 Am. Dec. 389. 

MANDATORY STATUTES. See 

Mandatory. 

MANDATUM. See Bailment; Man¬ 
date. 

MANDAYI BALUVO. In Eng¬ 
lish Practice. The return made by a 
sheriff when he has committed the exe¬ 
cution of a writ of a liberty to a bailiff, 
who has the right to execute the writ. 

MANERIUM. A manor Wharton. 

MANHOOD. In Feudal Law. A 

term denoting the ceremony of doing hom¬ 
age by the vassal to his lord. The formula 
used was devenio vester homo , I become 
your man. 2 Bla. Com. 54; 1 Dev. A B. Eq. 
585. See Homage. 

MANTA. In Medical Jurispru¬ 
dence. The most common of all forms of 
insanity, consisting of one or both of the 
following conditions, viz. : intellectual 
aberration, and morbid or affective obli¬ 
quity. 

A chronic affection of the brain, ordi¬ 
narily without fever, characterized by the 
perturbation and exaltation of the sensibil¬ 
ities, the intelligence, and will. Esquirol. 

A condition of exaltation which affects 
the emotions and the intellect, and ex¬ 
presses itself by increased activity,—mental 
and physical. 3 Wittb. A B. Med. Jur. 
250. 

A condition in which the perversion of 
the understanding embraces all kinds of 
objects and is accompanied with a general 
mental excitement. 2 Misc. Rep. 829. 

It is in one form mere excitement, or 
this may have developed into the other,— 
frenzy. It is the reverse of melancholia, 
and as well developed as the depression of 
the latter, is the opposite feeling which 
characterizes the former ; id. 

An insanity in which there is general ex¬ 
altation of the mental, sensory, and motor 
functions. 1 Clevenger, Med. Jur. of Insan. 
953. 


It would appear to be of easy diagonals, but the 
excitement of other forms of (niiaaity Is con¬ 
stantly mistaken for that of simple mania. The 
beginning la very gradual, and weeks, months, or 
even years of bad health may precede an outbreak, 
and tne mental explosion Is usually unexpected. Id 
The maniac either misapprehends the true rela¬ 
tions between persons and things, la consequence 
of which he adopts notions manifestly absurd, and 
believes in occurrences that never did and never 
could take place, or his sentiments, affections, and 
emotions are so perverted that whatever excltea 
their activity Is viewed through a distorting me¬ 
dium. or, which Is the most common fact, both these 
conditions may exist together, in which case their 
relative share in the disease may differ In such de¬ 
gree that one or the other may scarcely be perceived 
at all. According as the intellectual or moral ele¬ 
ment prevails, the disease is called mM/?rfuai or 
moral mania. Whether the former Is ever entirely 
wanting has been stoutly questioned, leas from any 
dearth of facts than from some fancied metaphys¬ 
ical incongruity. The logical consequence of the 
doubt Is that la the absence of intellectual disturb¬ 
ance there is really 00 insanity,—the moral disorders 
proceeding rather from unbridled passions than 
from any pathological condition. Against all such 
reasoning it will be sufficient here to oppoee the 
very common fact that in every collection of the 
insane may be found many who exhibit no Intel¬ 
lectual aberration, but in whom moral disorders of 
the most flagrant kind present a marked contrast 
to the previous character and habits of life. 

Both forms of mania may be either general or 
partial In the latter, the patient has adopted some 
notion having a very limited influence upon his 
mental movements, while outside of that no ap¬ 
pearance of impairment nr irregularity can be dis¬ 
cerned. Pure monomania, as this form of insanity 
has beep often called,—that is, a mania confined to 
a certain point, the understanding being perfectly 
sound in every other respect. —is, no doubt, a ver¬ 
itable fact, but one of very rare occurrence. The 
peculiar notions of the insane, constituting insane 
belief, are or two kinds: delusion* and Aal/ucjna- 
tiona, which titles see. See also Monomania. 

In general intellectual mania, excepting that form 
of it called raving , it is not to be understood that 
the mind Is irrational on every topic, but rather that 
it is the sport of vague and shifting delusions, or, 
where theae are not manifest, has lost all nicety of 
intellectual discernment, and the ability to perform 
any continuous process of thought with its custom¬ 
ary steadiness and correctness. It Is usually ac¬ 
companied by feelings of estrangement or indiffer¬ 
ence towards those who at other times were objects 
of affection and interest. A common feature of 
the disease is either moreor less nervous exultation, 
manifested by loquacity, turbulence, and great 
muscular activity, or depression, indicated by 
silence, gloom, painful apprehensions, and thoughts 
of self-destruction. 

In moral or affective mania, the disorder Is man¬ 
ifested chiefly, if not entirely, in the sentiments or 
propensities, which are essential parts of our men¬ 
tal constitution, and, of course, as liable tu disease 
as the intellectual faculties. In modern classifica¬ 
tion what Is termed affective insanity Is a form in 
which the feelings and emotions are chiefly In¬ 
volved ; it concerns the desires and the ethical side 
of human nature. 3 Witth. & B. 265. It may be 
partial or general. In the former, a single propen¬ 
sity is excited to such a degree of activity as to im¬ 
pel the person to its gratification b? an irresistible 
force, wnile perfectly conscious of tne nature of the 
act and deploring the Deceeslt'y that controls him. 
Our limits allow ua to do but liulo more than to 
Indicate the principal of these morbid impulses :— 
propensity to kill, homicidal monomania ; propen¬ 
sity to steal, kleptomania ; sexual propensity, by 
various names such as sidoiomania, erotomania > 
ni/mphomania ; propensity to burn, pyromania ; 
propensity to drink, dipsomania ; propensity to use 
opium, morphiomania. In the first, the patient la 
impelled by an inward necessity to take life, with¬ 
out provocation, without motive. The victim Is 
often the patient's child, ur some one to whom 
there has been a tender attachment. In most cases 
there has been some derangement of health, or 
some deviation from the ordinary physiological 
condition, such as delivery, or suppressed menstrua¬ 
tion ; but occasionally no incident of this kind can 
be detected ; the patient has been, apparently, in 
the ordinary condition, both bodily and mental. 
See Dipsomania ; Erotic Mania ; Kleptomania ; 
Pyromania. 

In general moial mania, it Is not to be supposed 
that the sentiments and propensities are all and 
equally disordered. On tne contrary, the propen¬ 
sities may not be excessively active, though occa¬ 
sionally one may qrave unusual indulgence. The 
essential features of general moral mania Is tbat 
the moral relations, whereby the conduct is gov¬ 
erned, more than by the deductions of reason, are 
viewed through a distorting medium. This condi¬ 
tion is usually accompanied by a perversion of some 
of the sentiments that inspire hope, fear, courage, 
self-reliance, self-reepect, modesty, veracity, do¬ 
mestic affection. The patient Is eAger and sanguine 
in the pursuit of whatever strikes hifl fancy, ready 
with the most plausible reasons for the success of 
the wildest projects, viewing every prospect through 
a rose-colored medium, aDa regardless of the little 
proprieties and amenities of life. Love for others 
Is replaced by aversion or indifference ; the least 
contradiction or check is met by anger or impa¬ 
tience ; he Is restless. Insensible to fatigue, and 
sleeps comparatively little. In Rome cases, and 
often at differeht periods in the same case, the very 
opposite moral condition occurs. Without cause, 
true or delusive, the person is completely wretched. 
The past affords him no pleasure, tne future reveals 
not a single gleam of hope, and the ordinary sources 
of comfort and joy only serve to darken the cloud 
of doubt, apprehension, and despair in which he Is 
enveloped. 

Manta is usually a growth, rather than a sudden 
development (though sometimes the latter), and 
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iu Incipient h taxes are characterized by more or 
leas of uiorbtd depression, or, In some cases, irri¬ 
tability Then follows a period of restless but un¬ 
directed and unconcentrated activity. Delusions 
and hallucinations are common, and may extend 
to an entire change of personality. 

The physical condition, like the mental, indicates 
early an appearance of vigor with excessive appe¬ 
tite ; and the use of alcoholic stimulants, while not 
in itself a cause, may hasten the attack, so that n 
many cases which resemble alcoholic mania it is 
found that the mental disorder preceded the driok- 
Ing. It is said that “there is always, however, 
finally a failure of nutrition with loss of flesh, the 
toDgue becomes coated and the bowels are consti¬ 
pated. The pulse may be somewhat rapid, but fre- 

a uentlv, even during great excitement, there is 
ttie change. It orten being alow and small. Insom¬ 
nia is a marked symptom, days passing without 
sleep despite the ceaseless activity, There is one 
peculiarity about this constant activity, in that 
there seems to be no sense of fatigue accompanying 
it. There Is, in fact, apparently a cerebral anaes¬ 
thesia. This applies also to pain perception, as ex¬ 
posure to cold does not seem to be recognized, and 
even painful operations can be carried on without 
apparent suffering. Acts of self-mutilation, which 
are especially common where Bexuai disturbance is 
associated with the mania, are often done, which 
are harrowing In the extreme and yet are not ap¬ 
preciated by the patient.'’ 8 Witth. & B. Med. Jur. 

This form of mental disorder may be acute with 
frenzy and raving, in which case there is entire 
mental confusion and delirium ; or it may be chronic 
in which case there is usually some more or less 
settled delusiou with periodic excitability easily 
aroused and hablo quickly to subside. “There Is 
almost always associated with this condition a gen¬ 
erally happy-go-lucky state of mind. There Is In 
fact more or leas dementia (q. t\), the state toward 
which all cases tend which do not end In recovery.” 
Id. 2o3. 

With respect to the effect of this form of mental 
disorder, whethor general or partial, upon criminal 
responsibility and civil incapacity, see Insanity. 

MANIA A POTTJ. See Delirium Tre¬ 
mens ; Whart. & St. Med. Jur. 


MANIFEST. In Commercial Law. 
A written instrument 2 ortaining a true 
account of the cargo of a shipor a commer¬ 
cial vessel. It must contain a list of all 
packages or separate items of freight with 
their distinguishing marks, numbers, etc. 
By the United States statute it must also 
designate the ports of lading and of desti¬ 
nation, a description of the vessel and the 
designation of its owners, and must contain 
the names of the consignees and passengers 
with a list of their baggage and an account 
of the sea stores remaining; U. S. Rev. 
St&t. § 2807. The manifest should be made 
out, dated, and signed by the captain at 
places where the goods or any part of them 
are taken on board. 

The want of a manifest where one is re- 

? [uired and also the making a false mani- 
est, are grave offences. 

In Evidence. Clear and requiring no 
proof; notorious; apparent by examin¬ 
ation ; open ; palpable ; incontrovertible. 
It is synonymous with evident, visible, or 
plain. 71 N. Y. 486. 

MANIFESTO. A solemn declaration, 
by the constituted authorities of a nation, 
which contains the reasons for its publio 
acts towards another. 

On the declaration of war, a manifesto is 
usually issued, in which the nation declar¬ 
ing the war states the reasons for so doing. 
Vattel, 1. 3, c. 4, & 04 ; Wolffius § 1187. It 
differs from a proclamation in that it is is¬ 
sued to the other belligerent and to neutral 
nations. 


MANKIND, Persons of the male sex; 
the human species. The statute of 25 Hen. 
VIII. c. 6 , makes it felony to commit sod¬ 
omy with mankind or beast. Females as 
well as males are included under the term 
mankind. Fortescue 91; Bac. Abr. Sodo¬ 
my . 

MANNER. Mode of performing or 
exercising; method; custom ; habitual 
practice. 139 HI. 029. 

MANNER AND FORM. In Plead¬ 
ing. After traversing any allegation in 
pleading, it is usual to say, “ in manner 
and form as he has in his declaration in 
that behalf alleged," which is as much as 
to include in the traverse not only the mere 
fact opposed to it, but that in the manner 
and form in which it is stated by the other 
party. These words, however, only putin 
issue the substantial statement of the man¬ 
ner of the fact traversed, and do not extend 


to the time, place, or other circumstances 
attending it, if they were not originally 
material and necessary to be proved as laid. 
See Modo kt Forma. 

MANNER OF VOTONG. The 

phrase "manner of voting” literally inter- 
reted, applies simply to the act of voting, 
ut by itself, signifies nothing. 85 Ky. 112, 
2 S. W. 690. 

MANNING. A day’s work of a man. 
Co wel. A summoning to court. Speiman, 
Gloss. 

MANNERS. To cite any person to ap¬ 
pear in court and stand in judgment there. 
Du Cange. 

It differs from bannire, for although both 
words signify a citation, one is by the adverse 
party, the other by the judge. Jacob ; Du 
Cange. 

MANNOPUS(Lat.). An ancient word, 
which signifies goods taken in the hands of 
an apprehended thief. 

MANOR (French, manoir). A house, 
residence, or habitation. It includes not 
only a dwelling-house, but also lands. See 
Co. Litt. 58,108 ; 2Rolle,Abr. 121 ; Merlin, 
Repent, Manoir ; Serg. Land Laws of Penn. 
105; 11 H. L. Gas. 88 . 

Manor is also said to be derived original¬ 
ly either from Lat. manendo , remaining, or 
from Brit, maer, stones, being the place 
marked out or inclosed by stoues. Webst: 

In English Law. A tract of land orig¬ 
inally granted by the king to a person of 
rank, part of which (feme tenementales) 
was given by the grantee or lord of the 
manor to his followers. The rest he re¬ 
tained under the namo of his demesnes 
(feme dominicales) . That which remained 
uncultivated was called the lord's waste, 
and served for public roadA and commons 
of pasture for the lord and his tenants. The 
whole fee was called a lordship, or barony, 
and the court appendant to the manor the 
court-baron. The tenants, in respect to 
their relation to this court and to each other 
were called pares curiae; in relation to the 
tenure of their lands, copyholders (q. v.) t as 
holding by a copy of the record in the lord’s 
court. 

Originally a manor was a “ highly com¬ 
plex and organized aggregate of corporeal 
and incorporeal things. It usually in 
volved the lordship over villeins and the 
right to seize their chattels. It was not a 
bare tract of land, butacomplexmadeupof 
land and of a great part of the agricultural 
capital that worked the land, men and 
beasts, ploughs and carts, forks and flails." 
2 Poll, k M. 143, 148. 

The franchise of a manor ; t. e. the right 
to jurisdiction and rents and services of 
copyholders. Cowel. No new manors were 
created in England after the prohibition of 
sub-infeudation by stat. Quia Emptorts, in 
1290. 1 Wathb. R. P. 30. 

In Amerio&n Law. A manor is a tract 
held of a proprietor by a fee-farm rent in 
money or in kind, and descending to the 
oldest son of the proprietor, who in New 
York was called a p&troon. 9 Seld. 291. 

MANORIAL COURTS. By the end 

of Edward Fe reign, four main types of local 
courts were distinguishable, of which the 
manorial court was one (See Feudal 
Courts). It has been said that there were 
two courts in a manor, a court Baron and a 
court Customary (4 Co Rep. 26 bV, but the 
distinction is not clearly drawn. From the 
side of jurisdiction it appears that the manor 
contained two kinds of jurisdiction—a 
jurisdiction over freeholders and a jurisdic¬ 
tion over copyholders. The former was a 
kind of "liberty,” the latter was merely an 
incident to the property absolutely necessary 
to its management. 

The business of the manorial court was 
petty but varied, more especially when, to 
the ordinary business of the court Baron and 
court Customary, there was added the busi¬ 
ness of a hundred court and a court leet. 
In the court Baron all kinds of personal 
actions (where the cause of action did not 
exceed 40s. in value) could be tried. I 


Holdsw. Hist. E. L. 3rd ed., 64, 180 tt scq. 
Sec Communal Courts ; Franchise 
Courts ; Feudal Courts. 

MANQUETiIiBK. In Sftxon Law. A 

murderer. 

MANSE. Habitation ; farm and land. 
Speiman, Gloss. Parsonage or vicarage 
house. Paroch. Antiq. 481; Jacob, Law 
Diet. So in Scotland. Bell, Diet. 

MAN8IO. The name given to an 
ancient measure of land. It was that 
quantity of land which will support a man 
and his family. It has also been called, 
familia, hide. What this amount of land 
was is a subject of controversy. It is prob- 
ible that it was a fairly large tract—a 
tract of about 120 acres. 2 Holdsw. Hist. 
E. L. 3rd ed., 64. 

MANSION -HOUSE. Any house of 
dwelling, In the law of burglary, etc. Co. 
3d Inst. 64. 

The term mansion-house,” in its oom- 
mon sense, not only includes the dwelling- 
house, but also all the buildings within the 
curtilage, as the dairy-house, the cow¬ 
house. the stable, etc. ; though not under 
the same roof nor contiguous. Burn, Inst. 
Burglary , 1 Thomas, Co. Litt. 215, 216 ; 1 
Hale, PI. Cr. 558 ; 4 Bla. Cora. 225. See 3 
9. & R. 199 ; 4 Strobh. 372 ; 4 Call 409 ; 14 
M. <fc W. 181 ; 4 C. B. 105; 1 Whart. Cr.L. 
§783. 

MANSLAUGHTER. In Criminal 
Law. The unlawful killing of another 
without malice either express or implied. 
4 Bla. Cora. 190; 1 Hale, PI. Cr. 466. 

Any unlawful and wilful killing of a 
human being, without malice, is man¬ 
slaughter, and thus defined, it includes a 
negligent killing which is also wilful. 37 
Fed. Rep. 875. See 2 Bish. N. Cr. L. § 737. 

The distinction between manslaughter 
and murder consists in the following. In 
the former, though the act which occasions 
the death be unlawful, or likely to be at¬ 
tended with bodily mischief, yet the mal¬ 
ice, either express or implied, which is the 
very essence of murder, is presumed to be 
wanting in manslaughter ; 1 East, PI. Cr. 
218 ; Foster 290; 5 Cush. 304. 

It also differs from murder in this, that 
there can be no accessaries before the fact, 
there having been no time for premedita¬ 
tion ; 1 Hale, PI, Cr. 487 ; 1 Russ. Cr. 485 ; 
but see 1 Bish. N. Cr. L. 678. 

In a recent work, cases of manslaughter 
are divided into three classes: ( 1 ) where 
there was an intent to take life and the kill¬ 
ing would be murder but for mitigating 
circumstances. (2) Where death results 
from unintentionally doing an unlawful 
act. (3) Where it results from the negli¬ 
gent doing or omission of an act which, 
though not itself wrongful, was attended 
by circumstances which endangered life; 

1 McClain, Cr. L. § 335. 

There is a not uncommon division of 
manslaughter into two degrees, voluntary 
and involuntary; and these degrees are 
distinctly recognized by statute in several 
states; in other states several distinct 
degrees of the crime are created by stat¬ 
ute ; in some aa many as four. 

Involuntary manslaughter is such as hap¬ 
pens without the intention to inflict the in- 

^Uj&Iuntary manslaughter is such as hap¬ 
pens voluntarily or with an intention to 
produce the injury. 

It has been said that the distinction between vol¬ 
untary and involuntary manslaughter is now obso¬ 
lete. and unless where the terms are used to statutes 
defining the crimes, they are not used In Indict¬ 
ment, verdict, or sentence. But where the distinc¬ 
tion Is made by statute, there can be no conviction 
of Involuntary manslaughter on an indictment for 
voluntary ; 1 Whart. Cr. L. { 807. It would seem 
however that it Is incorrect to characterize as obso¬ 
lete what Is literally recognized by statute In several 
jurisdictions. See supra. It Is more accurate to 
■ay that the division is purely statutory In Its origin, 
not entering Into the common-law definitions. 

Homicide may become manslaughter in 
consequence of provocation ; mutual com¬ 
bat ; in case of resistance to public officers, 
etc.; killing in the prosecution of an un- 
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Lawful or wanton met ; or killing In the 
prosecution of a lawful act Improperly per¬ 
formed, or performed without lawful au¬ 
thority. 

The provocation which reduce* the kill¬ 
ing from murder to manslaughter ia an 
anewer to the presumption of malice, which 
the law raieee in every caee of homicide: it 
ia, therefore, no answer when express 
malice is proved; 1 Kusw. Cr. 440; Foster 
139 ; 1 East, PI. Or. 2,39. And to be availa¬ 
ble the provocation must have been reason¬ 
able ami reoent ; for no words or slight 
provocation will be sufficient, and if the 
nartv has had time to cool, malice will be 
inferred ; Washb. Cr. L. 81 ; 4 Pa. 264 ; 2 
N. Y. 103 ; 23 Miss- 383; 3 Gratt. 594 ; 6 
Blackf. 299; S Ired. 344 ; 18 Ala. N. b. 720 ; 
15 Ga. 223 ; 10 Huniphr. 141 ; 5C.&P. 324 ; 
6 How. St. Tr. 769 : 17 id. 57 ; 1 Leach 151; 
20 Tex. App. 221.322; 150U.S. 62; 114 Ill. 
86 ; it is on the assumption that passion 
disturhs the sway of reason and luaxeeone 
regardless of its admonition ; 83 Ala. 26. 
Words alone, however provoking or insult¬ 
ing. will not reduce killing to manslaugh¬ 
ter : 98 Mo. 150 ; 85 Ala. 326 ; 26 Tex. App. 
624 ; 04 Cal. 309 ; 110 Mo. 1 ; 147 Ill. 310. 
Intent to kill cannot be an element of in¬ 
voluntary manslaughter; 76 Ga. 473. It does 
not necessarily follow that homicide was 
not murder because done in sudden passion; 
45 La. Ann. 1036. 

In case of mutual combat, it is generally 
manslaughter onlv, when one of the parties 
is killed : 4 D. & B. 191; 1 Jones N. C. 280 ; 
2 C. & K. 814. When death ensues from 
duelling, the rule is different ; and such 
killing is murder. 

The killing of an officer by resistance to 
him while acting under lawful authority is 
murder; Whart. Cr. L. § 413; but see 57 
Conn, 307 ; but if the officer be acting un¬ 
der a void or illegal authority, or out of 
his jurisdiction, the killing will be man 
slaughter, or excusable homicide, accord¬ 
ing to the circumstances of the case; 
Washb. Cr. L. 81; 1 Mood. Cr. Cas. 80,132 ; 
1 Hate, PI. Cr. 458; 64 Ky. 103; 26 Tex. 


A billing a person while doing an act of 
mere wantonness is manslaughter ; as, if a 

K ereon throws down stones in a coal-pit, 
y which a man is killed, although the 
offender was only a trespasser; Lew. Cr. 
Cas. 179; Maxa Prohibit^ ; or where a 
person in another's charge, too feeble to 
take care of herself, dies from lack of 
proper food, nursing, and medical atten¬ 
tion, the latter is guilty of manslaughter; 
[1893] 1 Q. B. 450. 

When death ensues from the perform¬ 
ance of a lawful act, it may, in consequence 
of the negligence of the offender, amount 
to manslaughter. For instance, if the 
death had been occasioned by negligent 
driving; 1 East, PI. Cr. 263; 1 C. & P. 820 ; 
6 id. 129; or by negligently running an 
engine and thereby causing a collision by 
which a passenger is killed ; 118 Ind. 167. 
Again, when death ensues from the gross 
negligence of a medical or a surgical prac¬ 
titioner, it is manslaughter. 

It is no crime for any one to administer 
medicine ; but it is a crime to administer 
it so rashly and carelessly, or with such 
criminal inattention, as t-o produce death; 
Whart. Cr. L. § 346; and in this respect 
there is no difference between the regular 
practitioner and the quack ; 1 F. & F. 519, 
521; 4 C. & P. 440; 1 B. & H. Lead. Cr. 
Cas. 46; 8 Wash. 12. And see 6 M asa. 184 ; 
8 C. & P. 682. Adequate Cause ; Heat of 
Pasmun. 


MANS’fKATilWQ. A word sometimes 
used synonymously with kidnapping (q. v.). 
The latter is more technical. 4 Bla. Com. 
219. 

MANTHEOFF. A horse-stealer. 

UANTIPULATE. To pick pockets. 
Bailey. 

MANTLE Oh UiPRkw. See Legi¬ 
timation. 

MAN-TRAPS. Engines to catch tree 
passers, now unlawful, unless set in & 


dwelling-house tor defence between sunset 
and sunrise. 84 A 25 Vlok o. 100, a. 81. 

MANTJ BJLHVl. With a short hand. 

Shortly ; directly ; by the shortest course ; 
without circuity. Bur rill; Calv. Lex. Cf. 
Manu Longa. 

MANTJ FORTI (Lat. with strong 
hand). A term used in pleading In caeca 
of forcible entry. No other words are of 
equal Import. It Implies greater force than 
the words vi et armis; 10 Ired, 89 ; 8 Term 
863 ; 4 Cush. 141; Dane, Abr. o. 182, a. 6 , 
o. 208. a. 12 . 

MANTJ LONGA. With a long hand. 

Indirectly ; circuitously. Burrill; Calv. 
Lex. Cf. Manu Brevi. 

MANTJ OPERA. See Mamnopus. 

MANUAL. That which is employed 
or used by the hand, of which a present 
profit may he made. Things in the manual 
occupation of the owner cannot be dis¬ 
trained for rent. See Toole. 

MANUAL GIFT. A giving of mov¬ 
able effects accompanied by real delivery 
which does not require any formality. La. 
Civ. Code, art 1589. 

MANUALIB OBEDLENTLA. Sworn 
obedience or submission upon oath. Cow. 

MANTJCAPTIO (Lat). In Old Eng¬ 
lish Practice. A writ which lay for a 
man taken on suspicion of felony, and the 
like, who could not be admitted to bail by 
the sheriff, or others having power to let 
to mainprise. Fitzh. N. B. 249. 

MANUCAPTOBS. Mainpernors, 
which see. 

MANUFACTORY. A building, the 
main or principal design or use of which 
is to be a place for producing articles as 
products of labor. It is something more 
than a place where things are made. 57 
Pa. 82. A steam flouring mill is a man¬ 
ufactory ; 57 Md. 515. Bee Factory. 

MANUFACTURE. To make or fa¬ 
bricate raw materials by hand, art, or ma¬ 
chinery, and work into forms convenient 
for use; and, when used as a noun, any¬ 
thing made from raw materials by hand, 
or by machinery, or by art, 61 Hun 53. 

flaking fish lines, ropes, etc., from raw 
material is a manufacture ; 86 La. Ann. 98; 
as is the making of cordage, rope, and 
twine; 42 id. 723. Cutting ice and storing 
it in a building is not; 135 Mass. 258. 

As to its signification in patent law, see 
Patent, 

MANUFACTURED ARTICLES. 

Kindling wood produced by machinery 
from green slabs of wood, kiln dried and 
compressed into a bundle, is manufactured. 
20 App. Div. 514. India rubber made into 
shapes suitable for use an shoes is manu¬ 
factured within the meaning of the tariff 
act; 7 How. 795 ; also animal charcoal and 
bone black ; 5 Blatch. 215; coral cut into 
the form of a cameo but not set; id. 195 ; 
reeds; 40 Fed. Rep. 570; shingles; 3 Cliff. 
284 ; gun blocks planed on the sides; 42 
Fed. Kep. 292 ; split timbers ; 4 Wall. 408 ; 
pieces of wood cut or sawed into size or 
shape to be put together into boxes ; 43 La. 
Ann. 226 ; and door sashes, and blinds ; 41 
La. Ann. 996. 

Wool is not a manufactured article under 
the revised statutes; 20 Blatcli. 267; nor 
are wool tope prepared for spinning and 
broken up into small fragments: 46 Fed. 
Rep. 461; nor copper plates turned up and 
raised at the edges by labor, to fit them for 
•ubeequent use in the manufacture of cop¬ 
per vessels; 5 Cra. 284; nor marble cut into 
blocks for transportation ; Hunt. Merch. 
Mag. 107; nor firewood ; 65 Cal. 273. 

An article made by hand; an article made, 
either by hand or by machinery, into a new 
form, capable of being used, in ordinary life. 
7 How. (U. S.) 794. 

The application of labor to an article, 
either by hand or by mechanism, does not 
make the article necessarily a manufactured 


article, within the meaning of that term as 
used in the tariff laws. For example, wash¬ 
ing and scouring wool does not make the 
resulting wool a manufacture of wool; 
cleaning and ginning cotton does not make 
the resulting cotton a manufacture of 
cotton, etc. 121 U. S. 615. Manufacturing, 
Corporation. 

MANUFACTURER. One engaged in 
the business of working raw materials into 
wares suitable for use. 68 How. Pr. 453. 

A cooper ; 84 La. Ann. 696 ; a pork packer r 
41 Ohio St. 691; a gas company ; 12 Allen 
75; 89 N. Y. 409; one who prepares for 
market and sells lumber which is the 

E owtbof his own land ; 1 Low. 478; a pub- 
her of a newspaper ; 6 Bankr. Reg. 238 
( contra , 8 McArth. 405) ; ate manufactur¬ 
ers. An ice cream confectioner is not ; 82 
La. Ann. 1075 ; nor is one engaged in cut¬ 
ting and making coats and trousers out of 
cloth which is already manufactured by 
another ; 41 id. 894 ; ora dry-dock company ; 
92 N. Y. 487 ; or an aqueauct corporation ; 
100 Mass. 188; or a mining company ; 106 
id. 131. 

iNot, necessarily, one who produces a new 
article out of materials entirely raw. He is 
one who gives new shapes, new qualities, new 
combinations to matter which has already 

S eme through some artificial process. An- 
ereon; 34 La. An. 597. 

MANUFACTURING. “Manufactur¬ 
ing,” as used in the Bankrupt Act of 1898. 
has no meaning from adjudication as used 
in former laws, nor has it any technical 
meaning. In construing the act, the inten¬ 
tion of Congress to include corporations 
engaged in manufacturing will be regarded 
by giving the term a liberal, rathor than a 
narrow meaning. 216 U. S. 449. See 
Manufacturing Corporation. 

MANUFACTURING CORPORA¬ 
TION. A corporation engaged in the pro¬ 
duction of some article, thing or object, by 
skill or labor, out of raw material, or from 
matter which has already been subjected 
to artificial forces, or to which something 
has been added to change its natural con¬ 
dition. 99 N. Y. 181. The term does not 
include a mining corporation ; 106 Mass. 
135 ; nor one engaged in mixing teas and 
in roasting, mixing, and grinding coffee; 
145 N. Y. 375. 

Manufacturing is the process by which the 
application of labor and skill to materials 
that exist in the natural state gives to them 
a new quality and prepares or adapts them 
for new uses ; this is true whether the change 
is produced by manual labor or by means 
of machinery. But these tests are not con¬ 
clusive in determining the scope and meaning 
of the term “manufacturing corporations.” 
It is proper to consider manufacturing as a 
product of capital and labor, the investment 
and operation of a complex system of 
machinery such as boilers, engines, shafting, 
b dting, and such other things as are com¬ 
monly used in what are known as manufac¬ 
turing establishments. The product pro¬ 
duced by the application of power to machin¬ 
ery and by means of processes wholly artifi¬ 
cial may be said to be a manufactured 
product, and the corporation producing it a 
manufacturing corporation. 1 Thomp. Corp. 
48, 49. 

MANUFACTURING PRODUCT. 

See Manufacturing Corporation. 

MAN U MISSION . The act of releas¬ 
ing from the power of another. Tlie act 
of giving liberty to a slave. 

The modern acceptation of the word Is the act of 
giving liberty to slaves. But In the Roman law It 
was a generic expression, equally applicable to the 
enfranchisement from the manus, the mancipium, 
the dommica potesta 9 . and the patria polesta*. 
Manumittere signifies to escape from a power,— 
manu*. Originally, the master could only validly 
manumit his slave when he had the dominium jure 

S dritium over him : if he held him merely inhoui*, 
e manumission was null, according to the civil 
law ; but by the iux honorarium the slave was per¬ 
mitted to enjoy nls liberty de facto , but whatever 
he acquired belonged to hie master. The status 
of these quasi-slaves was fixed by the Lex Junta 
Norbana under which they became Lat ini Juniani , 
both which titles see. At first there were only 
three modes of manumission, viz. : 1. vindicta ; 
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U. crnrai; and, 8. tu&amentum. The rdndieta con¬ 
sisted to a fictitious suit, in which the a—erf or lifeer- 
tatU, as plaintiff, alleged that the slave was free; 
the master not denying the claim, the praetor rerr- 
derod a decision declaring the slave free. In this 
proceeding figured a rod ,—festuca vindicia a sort 
of lance (the symbol of property), with which the 
asaertor libcrtatis touched the slave when he 
claimed him as free: hence the expression tnruticta 
manumiuio. Cenrus, the second mode, was when 
the slave was Inscribed at the Instance of his mas¬ 
ter, by the censor, In the census as a Roman citizen. 
Tutamento was when the testator declared In ex¬ 
press terms that the slave should be free,—serous 
metis Crafmus liber eato ,—or by s/Ideicommiaeum, 
— here* me us ropo fe uf Sdnum tncint met serpwm, 
manumittaa, fideicommitto Heredia mei uf iate ewm! 
•ervum manumittat. 

Afterwards, manumission might taxe place tn 
various other ways ; in tacrosanctit eccferiia, of 
which we have a form : Ex benejicia S. + per Joan- 

wem piacopum et per Albert urn S. Hr Cojatum, 
foetus eat lifter Lemlbertus, teife hoc sancta ecclesia. 
Per epiatolam. Justinian required the letter con¬ 
taining the manumission to be signed by five wit¬ 
nesses. Inter arnicas, a declaration made by the, 
master before his friends that he gave liberty to his 
slave : five witnesses were required, aud an act was 
drawn up in which it was stated that they had 
heArd the decla’-atloD. Per codicillum , by a codicil, 
which required to be signed by five witnesses? 
There were many other modes of manumission, 
which were enumerated in a Constitution of Justi¬ 
nian. C. 76, 3-12; 1 Ortolan 35 et seq. ; 1 Etienne 

et seq. ; Lagrange 101 e< seq. 

Direct manumission may be either by deed or will, 
or any other act of notoriety done with the Inten¬ 
tion to manumit. A variety of these modes are 
described as used by ancient nations. 

Indirect manumission was either by operation of 
law, as the removal of a slave to a Don-slaveholdlng 
state animo morandi, or by implication of law, as 
where the master by his acts recognized the free¬ 
dom of his slave, 

Uanumisslon being merely the withdrawal of the 
dominion of the master, In accordance with the 
principles of the common law the right to manumit 
existed everywhere, unless forbidden by law. No 
formal mode or prescribed words were necessary 
to effect manumission ; it could be by parol; and 
any words were sufficient which evinced a renun¬ 
ciation of dominion on the part of the master ; 8 
Humphr. 188; 3 Halst. 275. No one but the owner 
could manumit; 4 J. J. Marsh. 108 ; 10 Pet. 583 ; and 
the effect was simply to make a freeman, not a citi¬ 
zen. But mere declarations of intention were insuf¬ 
ficient unless subsequently carried into effect: Coze 
259 ; 8 Mart. La. 149 ; 14 Johns. 324 ; 19 id. 58. Manu¬ 
mission could be made to take effect in future; Coze 
4 ; 2 Root 861. In the meantime the slaves were 
called Atatu liberi. 

As to the emancipation of slaves In the United 
States by proclamation of the president, see Bond¬ 
age. See Cobb, Law of Slavery. 

MAIN IT RE. Manure made upon a farm 
in the ordinary manner, from the consump¬ 
tion of its products, is a part of the realty ; 
1 Washb. R. P. 18; 68 Me. 204; s. c. 28 
Am. Rep. 36, n. ; 15 Wend. 169 ; 13 Gray 
53 ; 11 Conn. 525 ; 44 N. H. 120: see 38 Fed. 
Rep. 911. It has been also held to be per¬ 
sonalty ; 4 Dutch. 581 ; 2 Ired. 326 ; espe¬ 
cially if it be made from hay purchased 
and brought upon the land by the tenant; 

48 N. H. 147 ; and where a teamster own¬ 
ing a house and stable sold them with a 
small lot on which they stood, it was held 
that manure in the stable was personalty ; 

49 N. H. 62. Manure in heaps has been 
held to be personalty; 11 Conn. 525; and 
where the owner of land gathered manure 
into heaps and sold it, and then the land, 
the manure did not pass with the land ; 43 
Vt. 93 ; 110 Mass. 94. In 1 Cr. & M. 809, a 
custom for a tenant to receive compensa¬ 
tion for manure left by him on the farm 
was recognized. Manure dropped in the 
street belongs originally to the owners of 
the animals that dropped it, but, if aban¬ 
doned by them, the first taker has a right 
to it; 37 Conn. 500; s. c. 9 Am. Rep. 350. 
See Emblements. 

MANUS (Lat. hand), anciently, sig¬ 
nified the person taking an oath as a com¬ 
purgator. The use of this word probably 
came from the party laying his hand on 
the New Testament. 

Manus signifies, among the civilians, 
power, and is frequently used as synony¬ 
mous with potestas. Lee. El. Dr. Rom. § 
94. Manus mariti , marital power. Manus 
injeetio , an executory judgment. 

MANUS MARRIAGE. A form of 
Roman marriage in which the husband 
possessed over his wife the rights called 
“manu 3 .” A wife thus in her husband's 
manus, obtained the rights of a daughter. 
(G. I, 115.) The right over children was 
called " potestas ” ; mmtus lies further away 
from the characteristics of ownership than 
the potestas. The ttiamx<s was incompatible 


with the potestas: a woman that passed into 
the manus of her husband necessarily ceased 
to be under the potestas of her father. A 
husband, under thi9 form of marriage, 
acquired all his wife's property, and was 
responsible for her obligations to the extent 
of that property. (G. 2, 98.) While she 
was iii martu she could not acquire any 
property for herself, but only for her hus¬ 
band. She could, however, enjoy that modi¬ 
fied and permissive form oi ownership 
granted to slaves and children ; namely, the 
veculium. The husband does not seem to 
have possessed over his wife in manu. the 
same powers of chastisement and killing 
that he had over slaves and children. Nor 
is there any trace of the actual sale of a wife 
except by fictitious sale, relieving the wife 
from the manus of her husband. Hunter, 
Rom. L.. 223, 224. 

MANUSCRIPT. An unpublished writ¬ 
ing. A writing of any kind as distin¬ 
guished from any thing that is printed. 
Cent. Diet. The term does not include pic¬ 
tures and paintings; 3 Cliff. 537. 

In every writing the author has a prop¬ 
erty at common law, which descends to his 
representative, but is not liable to seizure 
by creditors so that they can publish it; 1 
Bell, Diet. 68 ; 5 McLean 32. And an un¬ 
authorized publication will be restrained 
in equity ; 4 Burr. 2320, 2408 ; 2 Bro. P. C. 
138; 2 Edw. Ch. 329 ; 2 Mer. 434; 1 Ball & 
B. 207 ; 2 Stor. 100 . The passage of the 
copyright acts has not abrogated the com¬ 
mon-law rights of an author to his unpub¬ 
lished manuscript, and for a wanton in¬ 
fringement of his rights, exemplary dam¬ 
ages may be given; 73 Fed. Rep. 196. 
Letters are embraced within this principle ; 
for, although the receiver has a qualified 
property in them, the right to object to 
their publication remains with the writer. 
It is held, however, that the receiver may 
publish them for the purposes of justice 
publicly administered, or to vindicate his 
character from an accusation publicly 
made; 2 V, <Sfc B. 19; 2 Stor, 100 ; 2 Atk. 
842 ; 2 Bush 480 ; 1 Mart. La. 297 ; 4 Du. N. 
Y. 370. The receiver may destroy or give 
away the letters, as soon as received: 2 
Bush 480. The latter proposition lias been 
doubted; see Drone, Copyr. 137. In the 
United States, the Copyright Act recog¬ 
nizes the right of property in “ any manu¬ 
script whatever,” which includes pvivau? 
letters ; 5 McLean 32 ; and gives a remedy 
for the unauthorized publication. These 
rights will be considered as abandoned if 
the author publishes his manuscripts with¬ 
out securing the copyright under the acts 
of congress. See Curtis; Copinger; Drone, 
Copyright ; Letter ; Privacy ; Copyright. 

MANUTENENTIA. A writ which 


their accuracy is shown by other evident* ; 
1 Black 209; as by the testimony of the 
yry 0 /™* vho prepared them; 5 Thomp. 
f G * : i a "“P °* publio land, made 
bv a public surveyor and duly oertiAed and 
filed in a public office under a statute is 
admissible for that purpose; 17 Wend. 312 ; 
and bo are ancient maps to show matters of 
public and general right; 11 Wall. 885; 
but an ancient map of partition among 
fnvate owners is not evidence; 2 Johns. 


In an action for the recovery of real 
estate, a map not dated or signed but shown 
to have been made in 1818 by a skilful sur- 
Yeyor long since dead, as to which other 
surveyors testified that they had tested it 
in their own work and that it was the 
earliest known survey of the district in 
question, and which was bIiowd to have re¬ 
lated loan actual transaction, was held ad¬ 
missible as an ancient map. Other maps 
made in 1820 and 1823 by the same surveyor 
and showing in detail certain of the lots in 
the vicinity of those in dispute were ad¬ 
missible as showing accuracy of the ancient 
map. The testimony of other surveyors as 
to the use of the map in their own work 
was admissible for the purpose of showing 
general accuracy of the map and deeds 
executed shortly after the map was made 
conveying the tracts described therein 
were admissible as ancient deeds to show 
that the map was made in an actual trans¬ 
action ; 44 N. E. Rep. (Mass.) 333. 

A map or plan of land referred to in mak¬ 
ing conveyances thereof is evidence to show 
boundaries or location, or to explain the 
contract; 64 N. Y. 33 ; and bo in dedicat¬ 
ing land to the publio; 40 Conn. 410. 


Maps showing boundaries are receivable 
in evidence, if it appears that they were 
made by persons having adequate knowledge. 
Anderson; 1 Greenl. Ev. § 139. 


MARAUDER, One who, while em- 

E loved in the army as a soldier, commits a 
ireeny or robbery in the neighborhood of 
the camp, or while wandering away from 
the army. Merlin, Rupert, See Halleck, 
Int. Laws ; Lieber, Guerrilla Parties. 


MARC-BANCO. The name of a coin. 
The marc-banco of Hamburg, as money of 
Account, at the custom-house, is deemed 
and taken to be of the value of thirty-five 
cents. Act of March 3, 1843. 

MARCHERS. In Old English 
Law. Nobles who lived on the Marches, 
and had their own laws, and power over 
life and death, as if they were petty princes, 
Camden ; Jacob, Law. Diet. Abolished by 
stat. 27 Hen. VIII. c. 26, 1 Edw. VI. c. 10, 
and 1 & 2 P. & M. c. 15. They were also 
called Lords Marchers ( 9 . v.). 


lay against persons for the offence of main¬ 
tenance. Reg. Orig. 182. 

MANY. Denotes multitude, but not 
majority. 87 Ala. 708. 


MARCHES. Limits ; confines ; bor¬ 
ders. Especially used of the limits between 
England and Wales and between England 
ana Scotland. Ersk. Inst. 2. 6 . 4. 


MAP. A transcript of the region which 
it portrays, narrowea in compass so as to 
facilitate an understanding of the original. 
8 Minn. 103. 

When a deed conveys a lot as indicated 
on a recorded plat, the latter may be con¬ 
sulted in aid of the description in the deed; 
114 Mo. 13. A map in a deed should be 
treated as a part of the description, when 
evidently intended to be so treated, though 
it is not expressly referred to therein; 64 
Conn. 78. 

Where the owner of land lays it out in 
lots and streets, and in the map thereof 
filed with the public records designates 
'certain portions as a park and afterwards 
conveys lots with reference to such map, 
it operates as a dedication of the land for a 
park ; 23 Or. 176. The mere recording by 
public authority of a map of a proposed 
system of highways does not of itself en¬ 
title the owner of the land to damages ; 167 
U. S. 548 ; so with reference to the Btreets 
on such a map; 44 La. Ann. 931; 96 Ala 
272; 17 R. I. 799 ; 133 Ind. 331; 33 Fla. 
470; but see 67 Hun 546. Maps and sur¬ 
veys are not competent evidence unless 


MAROHBT. See Marcheta 

MARCHETA. Maiden rents ( 4 . v.). 

Ten shillings paid to the lord by every 
tenant at the marriage of his daughter. 
(British language called, Gu'abr Merched, 
i. e. a maid's fee.) Jacob. 

Anciently a fee given to the lord for 
omitting the custom of merchet, ( q. i\). 
Jacob, Maiden's Fee. See Merchet. 

MARCHIONESS. See Marquis. 

MARE. See Horse. 

MAR E CLAUSUM. The sea closed. 
It was formerly contended that a nation 
could in some cases claim jurisdiction over 
certain parts of the open sea even beyond 
the immediate vicinity of its own coast; 
but the contention has been abandoned. 
There lias been an attempt to extend 
the principle to certain inland seas not 
entirely enclosed within the limits of a 
single state. When Turkey included the 
shores of the Black Sea, it was mare clau¬ 
sum. But when it lost part of its shore. 
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Runift and other nations became entitled 
to participate in the commerce of the Black 
Sea. a right whioh waa recognised by 
treaty in 1880. The great inland lakes and 
their outlets fall under the same principal; 

16 Halleck. Int. L., Bakart ad. 170. See 1 
Kent 87; Sea. 

The title of ft famous work by bclden, 
intended as an answer to the Afore Liberum 
of Grotius. K ft L. Du't. Sec Mare 
Liberum. 

if A TUB LIBERU1C. The sea free. 
The title of a work by Grotius against the 
Portuguese claims to an exclusive trade to 
the Indies through the South Atlantic and 
Indian ooeans 1 Kent 27. 

This work was written to show that all 
nations have an equal right to use the sea. 

R A L. Diet See Mare Clausum. 

MARBSCALLUS (fr. Germ, march , 
horse, and schalch. master. Du Cange). 

A groom of the stables, who also took care 
of the diseases of the horse. Du Cange. 

An officer of the imperial stable; mag - 
ister equorum . Du Cange. 

A military officer, whose duty it was to 
keep watch on the enemy, to choose a place 
of encampment, to arrange or marshal the 
army in order of battle, and, as master of 
the horse, to commence the battle. This 
office was second to that of comes statmli 
or constable. Du Cange. 

An officer of the court of exchequer. 51 
Hen. III. 5. 

An officer of a manor, who oversaw the 
hospitalities (mansionantis). Du Cange: 
Fleta, lib. 2, 74. 

MarescaUus auks. An officer of the 
royal household, who had charge of the 
person of the monarch and the peace of the 
palace. Du Cange. 

M ARW ITTM (Lat.). Marshy ground 
overflowed by the sea or great rivers. Co. 
Litt. 5. 

MAR flTTT- A sum of money, or its 
equivalent, placed in the hands of a stock 
broker, by the principal, or person on 
whose accotint the purchase is to be made, 
as a security to the former against losses to 
which he may be exposed by a subsequent 
depression in the market value of the stock. 
49 Barb. 462. 

A sale on margin is a sale on time, of 
stock retained as security and not de¬ 
livered until final payment is made. If the 
stock falls in value before the time of final 
payment, the buyer is called upon to ad¬ 
vance more margin. 

The effect of the contract is that the 
broker, upon the performance of certain 
conditions by the customer, will buy and 
hold a certain number of shares, and in 
case any advance accrues and is realized by 
a sale, made under the direction pr author¬ 
ity of the customer, he shall enjoy the 
benefit of it, and in case a loss ensues, the 
broker having performed the contract on 
his part, the customer shall bear it; 49 
Barb. 464 ; 96 N. Y. 518. 

The circumstances attending ordinary 
speculations in stocks on a margin are de¬ 
scribed by Hunt, C. J., in 41 N. Y. 235; and 
also more fully in Doe Paseos, Stock 
Brokers 102. 

Stock purchased on a margin instantly 
becomes the property of the customer, with 
all future dividends and earnings, and the 
client is entitled to the possession of it upon 
paying the purchase money with commis¬ 
sions ; 41 N. Y. 235, 247, 257. 258 ; 53 id. 211, 
216. It was settled in New York by the! 
leading case of Markham v. Jaudam that a 
purchase of stock on margin by brokers to be 
carried for the customer in their own name 
and with their own funds, creates the legal 
relation of pledgor and pledgee, and that a 
sale, not judicial, or upon notice and de^ 
mand for payment of advances and com¬ 
missions is a wrongful conversion ; 41 N. 
Y. 28. This doctrine was Anally distinctly 
reaffirmed in New York ; 81 N. Y. 25; and 
in other states; 25 Md. 242,269 ; 48 Cal. 99 ; 
5 Pa. 41 ; 71 id. 76 ; and apparently in Eng¬ 
land ; 5 Bligh N. S. 195, affirming 3 Sim. 
163. See Dos Passos. Stock Brokers 112, 


where many other oases are Cited. The 
pledgee is not liable for neglect to sell the 
stook where it depreciates In his hands or 
even beoomes worthless, if he has not been 
requested to sell or refused to transfer the 
stook for that puroose ; 87 Pa. 894 ; 98 Mass. 
188 ; nor is he liable if the pledge be stolen 
without negligence on his part; ttfl How. 
Pr. 68 ; and a stook broker is not liable 
where spurious securities are purchased for 
a customer in the regular course of busi¬ 
ness, and if he sells such and in conse¬ 
quence refunds the purchase money, he can 
recover it front his customer ; 15 M. & W. 
308, 486 ; 8 C. B. 373. It thus appears that 
one purchasing stock on a margin is in all 
essential parts the owner of the stock, en¬ 
titled to the advantages and subject to the 
responsibilities of that relation. 

The provision of the California constitu¬ 
tion invalidating contracts for the sale of 
futures is held to apply to a sale of stock on 
margin ; 89 Cal. 373. See Futures. Town 
Record. 

Of Railroad. A deed made to a railroad 
company to land adjoining its right of way, 
where there is a cut, calling for tne 4 ‘margin 
of the railroad" means the top of the cut, 
and not the base of it. 108 S. W. 858. 

MARGIN* AIj NOTE. An abstract of 
a reported case ; a summary of the facte, 
or brief statement of the principle decided 
which is prefixed to the report of the case. 

The marginal notes which appear in the 
statute books have not the authority of the 
legislature, and cannot alter the inter¬ 
pretation of the text; L. R. 3 C. P. 522 ; 22 
Ch. D. 573. 

In Scotch Law. A note inserted on 
the margin of a deed embodying either 
some clause which was omitted in tran¬ 
scribing or some change in the agreement 
of the parties. Bell; Ersk. Prin. 274. 

MARINARIUS (L. Lat.). An ancient 
word which signified a mariner or seaman. 
In England, mannanuscapifaneus was the 
admiral or warden of the ports. 

MARINE. Belonging to the sea ; relat¬ 
ing to the sea; naval. 

A soldier employed, or liable to be em¬ 
ployed, on vessels of war, under the com¬ 
mand of an officer of marines, who acti 
under the direction of the commander oi 
the ship. See Marine Corps. 

It is also used as a general term to de¬ 
note the whole naval power of a state or 
country. 

MARINE CONTRACT. One which 
relates to business done or transacted upon 
the sea and in seaports, and over which 
the courts of admiralty have jurisdiction 
concurrent with the courts of common 
law. See Parsons, Marit. Law ; 2 Gall. 
398; Marjtdik Contract. 

MARINE CORPS. A body of officers 
and soldiers under an organization separate 
and distinct from that of the army, and in¬ 
tended for service, in detached portions, on 
board of ships of war. 

A military body primarily, belonging to 
the navy under the control of the secretary 
of the navy, but liable to be ordered to 
service in connection with the army. 120 
U. S. 249. 

MARINE COURT OP THE CITY 
OP NEW YORK. A local court origin¬ 
ally established for the determination of 
controversies between seamen, but now a 
court of record, possessing general jurisdic¬ 
tion of controversies involving not more 
than | 2 , 000 , and special jurisdiction of civil 
actions for injuries to person or character, 
without regard to the amount of damages 
claimed. Rap. ft L. Law Diet. 

The name f this court was changed to 
city court by Laws 1888, ch. 29. See New 
York. 

MARINE INSURANCE. See Hull 
and Machinery; Insurance. 

MARINE XhtJ&HEBT. A compensa¬ 
tion paid for the use of money loaned on 
bottomry or respondentia. Provided the 
money be loaned and put at risk, there is 


no Axed limit to the rate which may be 
lawfully charged by the lender ; but courts 
of admiralty, in enforcing the oontraot, 
will mitigate the rate when It is extortion¬ 
ate and unoonscionable. See Bottomry ; 
Maritime Loan ; Respondentia. 


MARINE LEAGUE. A measure 
equal to the twentieth part of a degree of 
latitude. Boucher, Inst. n. 1845. It is 
generally conceded that a nation has exclu¬ 
sive territorial jurisdiction upon the high 
seas for a marine league from its own 
shores. 1 Kent 29. See The Fr&noonio, 2 
Ex. Div. 98; Territorial Waters ; Sea. 


MARINE RISK. See Insurance; 
Risks and Perils. 

MARINE TORTS. Sec Maritime 
Torts. 


MARINER. One whose occupation it 
is to navigate vessels upon the sea. Sur¬ 
geons, engineers, clerks, stewards, cooks, 
porters, and' chambermaids, on passenger- 
steamers, when necessary for the service of 
the ship or crew, are also deemed mariners, 
and permitted as such to sue in the admiral¬ 
ty courts for their wages. 1 Conkl. Adm. 
107. See Gilp. 505 ; 80 N. Y. 71; 1 Hagg. 
Adm. 187. 

The term includes masters, mates, sailors, 
surveyors, carpenters, coopers, stewards, 
cooks, cabin boys, kitchen boys, engineers, 
pilots, firemen, deck hands, and waiters— 
women as well as men. Bened. Adm. § 
278. Those employed upon a vessel in any 
capacity, however humble, and whose 
labor contributes in any degree, however 
slight, to the accomplishment of the main 
object in which the vessel is engaged, are 
clothed by the law with the legal rights of 
mariners, “ no matter what be their sex, 
character, station, or profession ; ” 77 Fed. 
Rep. 479 (C. C. of A.). See 7 How. 80; 3 
Sumn. 115; 80 N. Y. 80; Seamen; Lien; 
Shipping Articles. 


MARI 8 CHAL. An officer in Scotland, 
who, with the lord high constable, pos¬ 
sessed a supreme itinerant jurisdiction in 
all crimes committed within a certain 
space of the court, wherever it might hap¬ 
pen to be. Wharton. 

MARITAGIO AMISSO PER DE- 

F ALT AM. An obsolete writ for the 
tenant in frank marriage to recover lands, 
etc., of which he was deforced. 

MARITAGIUM (Lat.). A portion 
given with a daughter in marriage. See 
Feudal Law. 


MARIT AGIUM HABERE. To have 
the free disposal of an heiress in marriage. 

MARITAL. That which belongs to 
marriage; as marital rights, marital 
duties. See Husband ; Married Woman. 

MARITAL PORTION. The name 
given to that part of a deceased husband’s 
estate to which the widow is entitled. S 
Mart. La. n. s. 1. 

MABITOMA ANGLIJE. Profits and 
emoluments received by the king from the 
sea. They were anciently collected by 
sheriffs but were afterwards granted to 
the Lord High Admiral; Par. 8 Hen. III. 
m. 4. 

MARITIMA INCREMENT A. Lands 
gained from the sea. See Alluvion. 

MARITIME . Pertaining to navigation 
or commercial intercourse upon the seas, 
great lakes, and rivers. 

“ The word maritime is also to have its 
appropriate meaning relating to the Bea. 
Trie words admiralty and maritime , as 
they are used in the constitution and acts 
of congress, are by no means synonymous, 
although able lawyera, on the bench, as 
well as at the bar, seem sometimes to have 
so considered them. They were evidently 
both inserted to preclude a narrower con¬ 
struction which might be given to either 
word, had it been used alone. The English 
admiralty had jurisdiction of all cases 
arising beyond sea, although not maritime 
in their character. These are excluded by 
the use of both terms.” Bened. Adm. § 40. 
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Maritime pertains primarily to things 
bordering on the sea, as distinguished from 
marine , which applies to thingB of or per¬ 
taining to the sea. Anderson. 

MAJlITtME BELT. That part of 
the Bea which, in contradistinction to the 
open sea, is under the ewav of the riparian 
States, which can exclusively reserve the 
fishery within their respective maritime 
belts for their own citizens, whether fish, or 
pearls, or amber, or other products of the 
sea. 202 U. S. 52 : 139 U. S. 240 ; 94 U. S. 
391. 

KABITIICB CLAUSE. A cause arising 
from a maritime contract, whether made 
at sea or on land,' 

In all oases of contract the jurisdiction 
of the admiralty courts depends upon the 
nature or subject-matter of the contract; 
but in cases of maritime tort and salvage 
their jurisdiction depends upon the place 
in which the cause of action accrued ; 1 
ConkL Adm. 19,33. In general, the courts 
of common law have a concurrent jurisdic¬ 
tion with courts of admiralty in those cases 
which are prosecuted on the instance side 
of the court. But the admiralty also has 
jurisdiction of prize cases, and that juris¬ 
diction is exclusive, except where affected 
by special statu tea ; 6 Wall. 759. See Prizk 
Courts. The jurisdiction of’ the district 
oourts in civil cases of admiralty and m&ri* 
time jurisdiction is exclusive of all others; 
nor can a state legislature confer jurisdic¬ 
tion upon a state court; 4 Wall. 411; 7 
id. 024. 

The admiralty jurisdiction has been held 
not to extend to preliminary contracts, 
merely leading to the execution of mari¬ 
time contracts ; 3 Mas. 0 ; 3 Sumn. 144; 
nor to trusts, although they may relate to 
maritime affairs ; Daveis 71; nor to enforc¬ 
ing a specific performance of a contract re¬ 
lating to maritime affairs; nor to a contract 
not maritime in its character, although the 
consideration for it may be maritime ser¬ 
vices ; 4 Mas. 380 ; nor to questions of pos¬ 
session and property between owner and 
mortgagee ; 17 Hpw. 399; nor L x> contracts 
of affreightment from one port of the 
great lakes to another port in the same 
state ; 21 How. 244. In tne following cases 
(cited in Bened. Adm. §214 a) actions have 
been sustained in admiralty : On an insur¬ 
ance policy ; 10 Wall. 1 ; against an owner 
of cargo in general average; 12 id. 341 ; for 
weighing,inspecting, and measuring cargo; 
2 Fed. Rep. 731; for coopering cargo ; 13 
id. 703; for compressing cargo ; 26 id. 927 } 
for the services of a watchman ; 7 id. 285 $ 
a diver; 28 id. 429 ; an average adjuster ; 
7 id. 230 ; for the use of a dry aock ; 12 id. 
207 ; for removing ballast; 2 id. 722 ; for 
lockage in a river ; 1 id. 218 ; for wharfage ; 
95 U. S. 75; for insurance premiums; 40 
Fed. Rep. 003; for launching a vessel which 
had been driven ashore ; 6 Hughes 125 : for 
repairing a scow; 8 Fed. Rep. 207; on a 
contract to supply nets to a fishing vessel; 
33 id. 297 ; for tne charter of a vessel yet to 
be built; 44 id. 102 ; for services as watoh- 
man ; 32 id. 300 ; actions to try the title to 
a ship ; Bened. Adm. § 276 ; but not to 
enforce a merely equitable title ; 135 U. S. 
699. 

The following cases are cited by the same 
author as not being within the maritime 
jurisdiction : For storage of sails ; 2 Fed. 
Hep. 393 ( contra , 2 Gall. 483); for services of 
a snip broker ; 10 Fed. Rep. 848 ; for wharf¬ 
age w hile laid up in the winter ; 28 id. 429 ; 
for receiving and storing cargo on board a 
vessel during the winter; 88 id. 383 ; for 
obtaining a concession to dig guano ; 15 id. 
885; for lease of a 44 bar ” on board a vessel; 
2 Flipp. 427 ; on a contract to navigate a 
raft; 1 id. 543 ; a contract to store wheat 
for the winter ; 88 Fed. Rep. 383; a con¬ 
tract by a master to carry cargo, Bell it, 
and account for the proceeds; 87 id. 369 ; 
for services in purchasing a vessel; 89 id. 
40. 

As to passengers, it has been a question 
whether contracts for their transportation 
were within the jurisdiction; Gilp. 184; 
but the contrary view is now established ; 4 
Wall. 411. 


Stevedores were formerly not considered 
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As to jurisdiction over foreign ships, all 
persons m time of peace have the right to 
resort to the tribunals of the nation where 
tixey may happen to be, for the protection 
of their rights, unless the jurisdiction is 
excluded by treaty, though sometimes, as 
in the case of foreign Bea men, they will re¬ 
fuse, from considerations of expediency, 
to exercise their jurisdiction ; Bened. A din. 
§ 282 ; thus, admiralty jurisdiction does not 
apply to claims of bad treatment suffered 
by an American serving as a seaman on a 
Norwegian vessel; 55 Fed. Rep. 80. 

As to the jurisdiction of the Lord High 
Admiral of England, see 44 A Water Court,” 
22 Law Mag. &. Rev. 142, by Sir S. Baker ; 
another article on “The Water Court of 
Sftltash” ; 20 Law Mag. <fe Rev. 195. 

See Admiralty; wharfage; Steve¬ 
dores ; PrLOTS ; Maritime ; Maritime 
Contract ; Maritime Tort ; Lien ; Bot¬ 
tomry ; Respondentia ; Jettison ; Ran¬ 
som Bills. 

MARITIME CODES. See Code. 
Much learning in relation thereto and cer¬ 
tain lesser maritime codes not referred to 
under that title will be found in Bened. 
Adm. ch. xi. 

MARITIME CONTRACT. One 

which relates to the business of navigation 
upon the sea, or to business appertaining to 
commerce or navigation to be transacted 
or done upon the sea, or in sea-porte, and 
over which courts of admiralty have juris¬ 
diction concurrent with the courts of com¬ 
mon law. 

Such contracts, according to civilians and 
jurists, include, among others, charter- 
parties, bills of lading, and other contracts 
of affreightment, marine hypothecations, 
contracts for maritime service in building, 
repairing, supplying, and navigating ships 
or vessels, contracts and quasi contracts 
respecting averages, contributions, and jet¬ 
tisons. Sec 2 Gall. 398, in which Judge 
Story gave a very elaborate opinion on tne 
subject; 2 Pars. Marit. Law 182. See 8 
Mas. 27 ; 2 Story 176 ; 2 Curt. C. C. 322 : 7 
How. 729. 

The contract for building a vessel is not 
a maritime contract; 20 How. 393 ; 7 Am. 
Law Reg. 5 ; 22 How. 129; contra , 21 Law 
Rep. 281. 

The fact that contracts of affreightment 
are personal contracts between the shipper 
and ship owner does not prevent them 
from being maritime contracts on which a 
libel in rem against the ship may be main¬ 
tained ; 01 Fed. Rep. 213; 61 id. 860. See 
Maritime Cause. 

MARITIME COURT. See Admi¬ 
ralty. 

MARITIME INTEREST. See Ma¬ 
rine Interest. 

MARIT IME LAW. That system* of 
law which particularly relates to the af¬ 
fairs and business of the sea, to ships, their 
crews and navigation, and to the marine 
conveyance of persons and property. 

Whilst the general maritime law is the 
basis of the maritime law of the United 
States, as well an of other countries, it is 
only so far operative in this, or any country, 
as it is adopted by the laws and usages 
thereof. It lias no inherent force of its own. 
21 Wall. 558. 

In particular matters, especially such as 
approach a merely municipal character, 
tne received maritime law may differ in 
different countries without affecting the 
integrity of the system as a harmonious 
whole. 

The general system of maritime law 
which was familiar to the lawyers and 
statesmen of this country when the con¬ 
stitution was adopted, was intended, and 
referred to, when it was declared in that 
instrument that the judicial power of the 
United States shall extend 44 to all oases 
of admiralty and maritime jurisdiction.” 


;-© 




, — uuv UIC W 11 - 

view appears now to obtain ; Bened. 
8 286; 87 Fed. Rep. 209, 367 ; 61 «f. 


Thus adopted, it became the maritime law 
of the United States, operating uniformly 
In the whole country. 

The question as to the true limits of mari¬ 
time Law and admiralty jurisdiction is ex¬ 
clusively a judicial question, and no state 
law or act of congress can make it broader 
or narrower than the judicial power may 
determine those limits to be. But what the 
law is within those limits, assuming the 
general maritime law to be the basis of the 
system, depends on what has been received 
as law in the maritime usages of this ooun- 
try, and on such legislation as may have 
been competent to effect it. 

The decisions of this court illustrative of 
these sources, and giving construction to 
the laws and constitution, are especially to 
be considered ; and when these fail us, we 
must resort to the principles by which they 
have been governed 

In Bened. Adm. § 214 a it is said :—The 
maritime law ig a iaw common to all nations 
which are engaged in maritime commerce ; 
it consists of certain principles of equity 
and usages of trade which general conven¬ 
ience and a common souse of justice have 
established in all the commercial countries 
of the world, to regulate the dealing and 
Intercourse of merchants and mariners, in 
matters relating to the sea. 

“ This maritime law docs not in the least 
depend upon the court in which it is to be 
administered, but furnishes the proper rule 
of decision in case 3 to which it applies, no 
matter in what court they may be brought; 
and it has, in fact, been administered in 
different countries, in different courts, each 
constituted in its own manner. In Eng¬ 
land, the court of admiralty and the court 
of chancery especially enforced it, while 
truth was required in pleading; but when, 
by the use of a fictitious venue, the facts 
might be laid as occurring in London, the 
king's bench took jurisdiction and prohib- 
iteathe admiralty; and thus, in the king s 
bench more than in the court of admiralty, 
and especially under Lord Mansfield, the 
maritime law was built up and extended.” 
Bened. Adm. § 42. 

44 The jurisdiction of the admiral, and 
the administration of the admiralty law 
proper—-the local maritime law’,—as it be¬ 
came a judicial function, has thus passed 
into the hands of the courts, and they now 
administer the admiralty law and the mari* 
time law, both of which are sometimes 
called the admiralty law, sometimes the 
maritime law*, and sometimes the admi¬ 
ralty and maritime law ; and cases arising 
under them are cases of admiralty and 
maritime jurisdiction.” Bened. Adm. $ 
43. See 2 Gall. 398. 

The law of limited liability was enacted 
by congress as a part of the maritime law 
of the United States, and, in its operation, 
extends wherever public navigation ex¬ 
tends ; 130 U. S. 527; the act of congress 
of 1886, § 4, extending the limited liability 
act to vessels used on a river in inland navi¬ 
gation, is a constitutional and valid law ; 
141 U. S. 1. See Abandonment. See Ad¬ 
miralty ; Maritime Cause, and the various 
titles in regard to which information is 
sought. 

MARITIME LIEN, See Lien. 

MARITIME LOAN. A contract or 
agreement by whioh one, who is the lender, 
lends to another, who is the borrower, a 
certain sum of money, upon condition that 
if the thing upon which the loan has been 
made should be lost by any peril of the sea, 
or vis major , the lender shall not be repaid 
unless what remains shall be equal to the 
sum borrowed ; and if the thing arrive in 
safety, or in case it shall not have been in¬ 
jured but by its own defects or the fault of 
the master or mariners, the borrower shall 
be bound to return the sum borrowed, to¬ 
gether with a certain sum agreed upon as 
the price of the hazard incurred. Etner- 
igon. Mar. Loans, o. 1,0. 2. See BOTTOMRY; 
Marine Interest; Respondentia. 

MARITIME PROFIT. A term used 
by French writers to signify any profit de¬ 
rived from a maritime loan. 
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MABITIICB SERVICE. A service 

rendered upon waU?r in connection with 
iom« vessel. the preservation of her cargo 
or crew. 15 Fed. Rep. Oii. 

MARITIME TOBT. A tort which by 
reason of the place where it is committed 
is within the jurisdiction of admiralty. 

A tort committed upon water and which 
come* within the jurisdiction of a court of 
admiralty. 1* Fed. Rep. 887. 

Admiralty court* hare always had juris¬ 
diction of tort* committed upon the high 
eata, and there is also no question as to in¬ 
juries upon waters of the sea where the tide 
ebtw and flows, but in tbe United States, 
where that is not the test, the jurisdiction 
would extend to Any waters which for other 
purposes are held to be within the general 
admiralty jurisdiction. Civil jurisdiction 
of torts has been said to depend solely upon 
the place where the cause of action arises ; 

M U. S. 674 ; but a doubt is suggested 
whether It does not also “ depend upon the 
relation of the parties to a ship or vessel, 
embracing only those tortious violations of 
maritime right and duty which oocur in 
▼easels, to wmch the admiralty jurisdiction 
in casee of contract applies." Bened. A dm. 

§ 806' and oases cited. This maritime juris¬ 
diction of civil injuries has been held to 
extend to all oases of personal injuries 
co mm itted by the master or hia officers 
against passengers or seamen ; id. § 800. 
Tne jurisdiction ha* been held not to sur¬ 
vive the death of the person iniured even 
if aided by a state statute enabling an ad¬ 
ministrator to sue for Buch injuries in ordi¬ 
nary ; Sprague 184. It was held by 

the supreme court that no action would 
lie for the death of a person killed by a 
marine tort; 119 U. S. 109, where the deci¬ 
sions are collected. In that case the ques¬ 
tion whether an action in rem would lie 
was left undetermined. A personal action 
in suoh case has been maintained against 
the owner at common law ; 77 N. Y. 546; 
and also in admiralty; 55 Fed. Rep. 88 . 
Eveir violent dispossession of property at 
aea is prima facie a maritime tort; 1 
Wheat. 238. An injury to a vessel from 
negligence in operating a drawbridge is a 
maritime tort, and a suit in admiralty will 
lie against the town therefor; 60 Fed. Rep. 
550; 45 id. 260; 27 id. 230; 38 id. 202. In 
actions for torts arising from negligence 
courts of admiralty do not confine them¬ 
selves within the limits of mere municipal 
law, but deal with the question of da ma ge 
upon enlarged principles of equity and jus¬ 
tice, to the extent of dividing the damages 
In cases of mutual fault; 60 Fed. Rep. 560, 
578 ; 187 IT. S. 1. See Maritime Cause. 

HABITUS. A husband ; a married 
man. 

MAHlf. A sign, traced on paper or 
parchment, which stands in the place of a 
signature; usually made by persons who 
cannot write. The use of trie mark in an¬ 
cient times was not confined to illiterate ! 
persons; among the Saxons the mark of 
the cross, as an attestation of the good faith 
of the person signing, was required to be 
attached to the signature of those who 
oould write, as well as to stand in the place 
of tbe signature of those who could nob 
write. It was the symbol of an oath. - It 
is most often tbe sign of the cross, made 
in a little spaoe left between the Christian 
name and surname; 2 Bla. Com. 805 ; 12 
Fet. 150; 2 Vee. Sen. 456; 1 V. & B. 802. 
Tbe word hie is usually written above the 
mark, and the word mark below it; SchcruL 
Wills 908, 305. Bat it is not essential that 
these words shall be attached to the mark 
made or adopted by a person unable to 
write, in the execution of a deed, as it is 
sufficient if it appears that he in fact made 
the mark or adopted it; 96 N. C. 18. A 
mark is a signature; 12 Pet. 101; 47 N. H. 
205 ; 98 N. C. 624 ; 182 Maas. 105. And it 
may be proved as handwriting: by one who 
has seen the person make his mark; 17 Ala. 
706 ; 8 Humph. 47 ; 5 Johns. 144; contra , 
17 Pa. 109. A mark is now held to be a 
good signature though the party was able 
to write; 8 Ad. ft E. 94; 8 Curt. 752; 5 


Johns. 144; 2 Bradf. Suit. 885 ; 24 Pa. 502; 
19 Mo. 609; 16 Qa. 896 ; 16 B. Monr. 102 ; 1 
Jarm. Wills 69,112 ; 1 Will. Exec. 68. The 
signature of a subscribing witness to a deed 
may be made by a cross mark ; 102 N. C. 
284. 

It is not necessary in the execution of a 
note, that the person executing, if unable 
to write, touch the pen while the person 
authorized signs his name; 36 N. E. Rep. 
(Ind.) 925. See Signature. 

The sign, writing, or ticket put upon 
manufactured goods to distinguish them 
from others; 3 B. ft C. 641 ; 2 V. ft B. 218 ; 
also to indioate the price; and if one use 
the mark of another to do him damage, an 
action on the case will lie, or an injunction 
may be had from chancery; 2 Cro. 47. 
This mark may consist of the name of the 
manufacturer, printed, branded,or stamped 
in a mode peculiar to itself, or a seal, a letter, 
a oipher, a monogram, or any sign or sym¬ 
bol, to so distinguish it as his product; 31 
Fed. Rep, 280. Bee Trade-Marks ; Union 
Label. Laws. 

By the act of July 8, 1870, patentees are 
required to mark patented articles with the 
word patented and the day and year when 


plaintiff, except on proof that the defend¬ 
ant was duly notified of the infringement, 
and continued, after such notice, to make, 
use, or vend the article patented. 

Marks and brands are admissible in evi¬ 
dence to prove ownership of animals, 
whether recorded or not, unless prohibited 
by Btatute ; 26 Tex. App. 466. 

MAR K (spelled,also, Marc), A weigh* 
used in several parts of Europe, and for 
several commodities, especially gold and 
silver. When gold and silver are sold by 
the mark, it is divided into twenty-four 
carats. A money of accounts in England, 
and in some other countries a coin. The 
English mark is two-thirds of a pound ster¬ 
ling, or 13s. Ad.; and the Scotch mark is of 
equal value in Scotch' money of account. 
Encyc. Amer. 

MARK. The portion of territory occu¬ 
pied by the community of kindreo culti¬ 
vators was termed in German muniments 
the “mark.” It signified something marked 
out and defined, and having settled bound¬ 
aries. The mark might be located either in 
the forest or in the plain ; and its borderland 
consisted either of wood or waste. It was 
divided into three parts,—the village, the 
arable lands, and the common waste lands. 
In the center of the mark was situated the 
village in which dwelt the markmen. The 
possession of a homestead was evidence of 
the fact that its possessor was a fully quali¬ 
fied member of the mark, and as such en¬ 
titled to a full share in the enjoyment of 
the arable, the pasture, the meadow, and 
waste lands belonging to the community 
In the fields under cultivation in any given 
year, every householder had allotted to him 
his equal share which he cultivated sepa¬ 
rately by his own labor, with sons and slaves. 
But he was required to cultivate according 
to fixed rules. The woods, pastures, ana 
meadows embraced within the mark were 
undivided, and enjoyed in common, and, 
originally, without restriction. Taylor, 
Junspr. 199. See Mark Moot. 

MARK MOOT. That place where 
all the business was transacted that arose out 
of the German system of common cultiva¬ 
tion, and out of the enjoyment of common 
rights. The annual allotment of the arable 
lands, the rotation of crops, the choice of 
the meadow, the admission of a new member 
into the mark ( q. ».), were ajl questions 
determined in the mark moot. Taylor, 
Jurispr. 200. See Mark. 


MARKET. A publio place and ap¬ 
pointed time for buying and selling. A 
public place, appointed by public authority, 
where all sorts qf things necessary for the 
subsistence or flat the convenience of life 
are sold. All fain are markets, but not 
vice versa; Bract. 1. 2, o. 21 ; Co. Litt. 22 : 


Co. 2d Inst 401; Co. 4th Inst. 270. Markets 
are generally regulated by local laws. A 
oity may establish public markets and con¬ 
fine the sale of commodities therein, where 
the regulations are reasonable and in con¬ 
sideration of publio health ; 64 Ala. 17 ; 17 
Wend. 265 ; 44 La. Ann. 809 ; II la. 407 ; 6 
H. ftS. 260. See 38 Ga. 229; and ordinances 
are valid, prohibiting sales in markets by 
non-producers without license ; 11 Pick. 
168 ; 9 Mete. 253; requiring a small fee for 
stalls ; 10 Ohio 257 ; prohibiting produce 
wagons from standing within the Limits of 
a market ; 109 Maas. 855; or the keeping a 
private market within six squares of a 
publio market (where the ordinance was 
authorized by statute); 41 La. Ann. 887 ; 
139 U. S. 621; and prohibiting the sale of 
specified provisions except at a public 
market; 80 Ala. 540 ; 76 Tex. 559 ; 44 Mo. 
549; 10 Wend. 100 ; 8 Johns. 418 ; 106 N. C. 
664 ; 11 Mich. 847; 53 Ga. 818. See 24 L. 
R. A. 584, n. 

The franchise by which a town holds a 
market, which can only be by royal gT&nt 
or immemorial u*age. 

By the term market is also understood 
the demand there is for any particular ar¬ 
ticle : as, the cotton market in Europe is 
dull. See 15 Viner, Abr. 41; Corny ns, Dig. 
Market ; Market Stalls. 

See Rigging the Market. 

MARKET OVERT. An open or pub¬ 
lio market; that is, a place appointed by 
Law or custom for the sale of goods and 
chattels at stated times in publio. " An 
open, publio, and legally constituted mar¬ 
ket.” Jervis, C. J. f 9 J. Soott 801; 18 C. B. 
599. As to what is a legally constituted 
market overt, see 5 C. B. N. a. 299. In 5 B. 
ft S. 818, the doctrine of market overt was 
much discussed by Cookburn, C. J., and 
the opinion expressed that a sale could not 
be considered as made in market overt, 
“ unless the goods were exposed in the mar¬ 
ket for sale, and the whole transaction be¬ 
gan, continued, and completed In the open 
market; so as to give the fullest opportu¬ 
nity to the man whose goods have been 
taken to make pursuit of them, and prevent 
their being sola ” 

The market-place is the only market 
overt out of London, but in London every 
shop is a market overt; 5 Co. 83; F. Moore 
800. Where a sale took place la a show¬ 
room above a store, access to which was 
only obtainable by special permission, it 
was not a sale in market overt; [1892] IQ. B. 
25. In London, everyday except Sunday is 
market-day. In the country, particular 
days are fixed for market-days by charter 
or prescription ; 2 31a. Com. 449. 

All contracts for any thing vendible, 
made in market overt, shall be binding ; 
and sales pass the property, though stolen. 
Ifitbeanopen and proper place for the kina 
of goods, there be an actual sale for valua* 
ble consideration, no notioe of wrongful 
possession, no collusion, parties able to 
contract, & contract originally and wholly 
in the market overt, toll be paid, if requi¬ 
site, by statute, and the contract be mad# 
between sun and snn ; 8 Co. 885. But sale 
in market overt does not bind the king, 
though it does infants, etc.; Co. 2d Inst. 
713; 2 Bla. Com. 449; Corny ns, Dig. Market 
(E); Bacon, Abr. Fhire and Marketn (E); 
5 B. ft Aid. 824. A sale by sample is not a 
sale in market overt; 5 B. ft 8. 818; but a 
sale to a shop-keeper in London is; 11 Ad. 
ft E. 838; but see 5 B. ft 8. 818. Under 24 
ft 25 Viot. o. 98, s. 100, upon the conviction 
of a thief, at the prosecution of a person 
from whom he has stolen goods, summary 
restitution of tbe stolen goods is provided 
for. The English Sale of Goods Act, 1898, 
provides that a bona fide buyer in market 
overt acquires a good title, out horses axe 
excepted from the act. 

There is no law recognizing the effect of 
a sale in market overt in the United States; 
5 8. ft R. 180 ; 1 Johns. 480 ; 52 N. H. 168; 
09 Me. Ill ; 8 Mass. 021 ; 5 Ohio 808 ; 
1TVL841; 10 Pet. 161; 2 Kent 824 ; 2 Tod. 
* Lead. Gas. 784, where the subject is fully 
treated- 
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lfATHTITP FRIGS. When referring 
to the value of tn article at the place of ex* 
portation, it means the price at which such 
articles are sold and purchased, clear of 
©Terr charge, but such as is laid upon it at 
the time ofsale. 2.Wash. C. C. 499. 

MARKET QUOTATIONS, PROP¬ 
ERTY RIGHT IN. A board of trade 
has a property right in the quotations made 
upon the transactions of its exchange, as 
prepared by its officers and agents until 
their publication. 103 Fed. 902. The furn¬ 
ishing by a board of trade of market quota¬ 
tions, made upon the transactions of its 
exchange, to customers for the exclusive 
use, either by means of a ticker, or by 
placing them on a blackboard in the custo¬ 
mer’s office, is not such a publication as 
deprives the board of its right therein. 109 
Fed. 705. 

MARKET STALLS. The right ac¬ 
quired by a purchaser of a market stall is 
in the nature of an easement in, not a title 
to, a freehold In the land, and such right 
or easement is Limited in duration to the 
existence of the market, and is to be un¬ 
derstood as acquired subject to such 
changes and moaiflcations in the market 
during its existence,as the public needs may 
require. The purchase confers an exclusive 
right to occupy the particular stalls, with 
their appendages, for the purposes of the 
market, and none other, and subject to the 
regulation of the market. So held in a case 
in 2 Md. Law Reo. 81, a case of a public 
market in Baltimore. In 83 Pa. 202, the 
court refused to enjoin the city of Phila¬ 
delphia from demolishing the old market 
house with a view to building a new one on 
other property. See, also, 18 Ohio 568 ; 19 
Am. L. Reg. N. B. 9. 

MARKET VALUE. A price estab¬ 
lished by public sales, or sales in the waf 
of ordinary business, as of merchandise, 
99 346 ; 69 N. Y. 448. 

The market value is to be determined by 
the general market value of goods without 
regard to special advantages which the im¬ 
porter may enjoy; and in ascertaining that 
value, it is proper in some instances to con¬ 
sider the oostof production, including such 
items of expense as designs, salary of buyer, 
clerk hire, rent, interest, and percentage on 
the aggregate cost of the business in tariff 
Law cases ; 155 U. S. 240. 

kt a 'Riny p a htyh TITLE. A title 
which a reasonable purchaser, well in¬ 
formed as to the facts and their legal bear¬ 
ings, willing and anxious to perform his 
contract, would, in the exercise of that 
prudence whioh business men ordinarily 
bring to bear in such transactions, be will¬ 
ing and ought to aocept; and which one is 
entitled to have. 128 N. Y. 688. A title by 
adverse possession for forty years is a mar¬ 
ketable title: 188 Ind. 108. In equity a 
marketable title is one in which there is no 
doubt involved, either as law or fact; 158 
Pa. 424. See Title. 

MARKSMAN. A person who cannot 
write, and oniy makes his mark in executing 
instruments. 

MARLBBXDGB, STATUTE OP. An 
important English statute, 52 Hen. III. 
(1287), relating to wrongful distress. It 
derived its name from the town in Wiltshire 
in which parliament sat when it was en¬ 
acted, now known as Marlborough. See 
6 Chitty, Eng. 8tat.; 2 Reeve, Hist. Eng. 
Law 62; Crabb, Com. Law 156 ; 1 Soo. Eng. 
410. 

MARQUE AND REPRISAL. See 

Lettkbs op Marque. 

MARQUESS. See Marquis 

MARQUIS. A title of nobility. In 
England the rank of a marquis is below 
that of a duke and above an earl. It is also 
a title of dignity in France, Italy, and Ger¬ 
many. 

The title dates from 1386. The wife of a 
marquis is formally styled marchioness, but 
is informally known as “Lady”: and his 


sous (other than the'eldest sob, who takes 
by courtesy the next lower title—usually an 
earldom—of the family) are by courtesy 
entitled to the prefix of “lord,” while his 
daughters are entitled in like manner to the 
prefix of “lady.” During hie life the eldest 
son of his eldest son bcarB by courtesy the 
title of the family next in rank after that 
used by the eldest son. Byrne. 


A contract made in due 
form of law, by which a man and woman 
reciprocally engage to live with each other 
during their joint lives, and to discharge 
towards each other the duties imposed by 
law on the relation of husband and wife. 
For the laws of the Hebrews and Romans 
and the canon or ecclesiastical Law of the 
Middle Ages on the subject of marriage, see 
Fulton’s Laws of Marriage. 

Marriage, in our law, as distinguished 
from the agreement to marry a fid from the 
act of becoming married, is the civil status 
of one man and one woman united in law 
for life, for the discharge to each other and 
the community of the duties legally in¬ 
cumbent on those whose association is 
founded on the distinction of sex. 1 Bish. 
Mar. A D. § 3. 

It does not mean a mere temporary agree¬ 
ment to dwell together for a time for the 
gratification of sexual desires, but it is 
essential that the contract be entered into 
with a view to its continuance through life 
and then be followed by celebration and 
cohabitation, with the apparent object of 
continuing such cohabitation through life; 
50N. W. Rep. (Neb.) 155. 

The better opinion appears to be that 
marriage is something more than a mere 
civil contract. It has been variously said 
by different writers to be a status, or a re¬ 
lation, or an institution. This view is sup¬ 
ported by the following: Story, Conn. 
Laws § 108 n. ; Schoul. Hush. A W. § 12; 

4 R. I. 87 ; 9 Ind. 37 ; 3 P. D. 1; 8. C. 19 Am. 
L. Reg. N. 8 . 80; 4 P. D. 1 ; 5 id. 94; 5 Law 
Mag. <E Rev. 4 ser. 26. But see contra , 22 
sTe. Rep. 178. In New York it has been 
held to D 6 merely a civil contract; 7 Abb. 
N. C. 98. Marriage is not a contract with¬ 
in the federal constitutional provision as 
to impairment of contracts ; 125 U. S. 190. 

All persons are able to contract marriage 
unless they are under the legal age, or un¬ 
less there be other disability. The age of 
consent at common law is fourteen in males 
and twelve in females; Reeve, Dom. Rel. 
236 ; 2 Kent 78; IN. Chipm. 254; 10 
Humphr. 61 ; 1 Gray 119; 55 Ala. 111. This 
is still the rule in the older states ; but in 
Ohio, Indiana, and other western states, the 
age of consent is raised to eighteen for 
males, and fourteen for females; Schoul. 
Husb. A W. § 24. When a person under 
the age marries, such person can, when 
either he or she arrives at lawful age, 
avoid the marriage, or such person or both 
may, if the other is of legal age, confirm it. 
It has been held that the one who if* le¬ 
gal age may also disaffirm the marriage ; 
Co. Litt. 79; East, P. C. 468 ; but see 15 
Mich. 193. The disaffirmance may be either 
with or without a judicial sentence ; 1 Bish. 
Mh.it Sc D. § 150. If either of the parties 
is under seven, the marriage is void ; 1 
Sharsw. Bla. Com. 436 ; 5 Ired. Eq. 487. 
As to the age for contracting marriage 
in different countries, see 2 Hal leek, Int. 
L., Baker’s ed. App. 

If either party is non compos mentis , or 
insane, the marriage is void. See Insanity. 

If either party has a husband or wife liv¬ 
ing the marriage is void ; 4 Johns. 68 ; 22 
A in. n. S. 86 ; 1 Salk. 120 ; 1 Bla. Com. 438; 
45 La. Ann. 419 ; although the woman may 
have thought her first husband was dead ; 
124 Pa. 646. See 40 La. Ann. 10 ; 156 Mass. 
578; Intention. 

A man may contract marriage before 
entry of a decree declaring bis former mar¬ 
riage to have been void ; 36 Pac. Rep. (Cal.) 
11. See Nullity of Marriage. 

Consanguinity and affinity within the 
rules prescribed by law in this country ren¬ 
der a marriage void. In England they 
rendered the marriage liable to be annulled 
by the ecclesiastical courts ; 10 Mete. 451 ; 


2 Bla. Com. 484. See Conflict of Laws. 

If either party acts under compulsion, or 
is under duress, the marriage is voidable; 
2 Hagg. Cons. 104, 246 ; 75 Hun 56 ; 12 P. 
AD. 21 ; [1691] P. 369. Whereoneofthe 
parties answers “no” to every question of 
the magistrate which should have been an¬ 
swered “yes,” and thereafter refused to 
cohabit with the man, the marriage is not 
valid; 73 Mich. 138. 

The parties must each be willing to mar¬ 
ry t he other. Where a woman silently with¬ 
holds her consent to a formal marriage, 
but subsequently treats it as a good mar¬ 
riage, she is estopped from saying it was 
not real and binding on her; 69 Hun 146. 
Where one of the parties is mistaken in 
the person of the other, the requisite of 
consent is wanting. But a mistake in the 
qualities or character of the other party 
will not avoid the marriage ; Poynt. Marr. 
A D. o. 9. If a man marries the woman he 
intends to marry, the marriage is valid, 
though she passes under an assumed name; 
1 Bisn. Mar. A D. § 204 ; 8 Curt. Ec. 185 ; 
see Burke’s Trials 63. 

If the apparent willingness is produced 
by fraud, the marriage will be valid till Bet 
aside by a court of chancery or by a decree 
of divorce; 5 Paige, Ch. 43. See 94 Mich. 
559; 6 Misc. Rep. 355. A ceremony of 
marriage without license and performed by 
an unauthorized person, and imposed on a 
woman by false pretences, but believed by 
her to be lawful and bona fide , is valid for 
all civil purposes, unless and until avoided 
by the deceived person ; 94 Ala. 501. Fraud 
is sometimes said to render a marriage void; 
but this is incorrect, as it is competent for 
the party injured to waive the tort and af¬ 
firm the marriage. Impotency in one of 
the parties is sometimes laid down as ren¬ 
dering the marriage void, as being a species 
of fraud on the other party ; but it is only 
a ground tor annulling the contract by a 
court, or for a divorce, SchouL Husb. A 
W. § 32. 

A prohibition, impoeed by the laws of a 
state against a subsequent marriage by a 
husband against whom a decree of divorce 
ha« been rendered, can have no extra-terri¬ 
torial effect ; and therefore such person may 
oontract a subsequent marriage in another 
state where the Taw imposes no such pro¬ 
hibition ; 83 Ala. 528 ; but at his death 
the second wife is not entitled to letters of 
administration on his estate, in the state 
which imposed the prohibition against his 
re-marria?e ; 89 Atf. Rep. (Pa.) 16 . 

Dr. Wharton (Conft. Laws; gives mree 
distinct theories as to the law which is to 
determine the question of matrimonial ca¬ 
pacity. 

It w determined by the law of the pla^te 
of solemnization of the marriage. This 
view is supported by Judge Story (Confl. 
Laws §S 110, 112), and Mr. Bishop (Mar. A 
D. § 890); 19 Am. L. Reg. N. e. 219; 76 
Ga. 177; but it is objected to this theory 
that it is subject to exceptions which de¬ 
stroy its applicability to the majority of 
litigated cases. Thus marriages which by 
our law are incestuous, are not validated 
by being performed in another land, where 
they would be lawful, and so the converse 
is true, that the marriage, in England, of 
an American with his deceased wife’s sister, 
would be recognized as valid in such of our 
states as hold such a marriage to be legal, 
nor is it believed that an American court 
will ever hold a marriage of Amt-rican 
citizens, solemnized abroad, to be illegal, 
simply because the consent of parents was 
withheld or because one of the parties, 
though of age at home, was a minor at the 
place of celebration. Further, to make the 
lex loci celebrationis supreme enables 
parties to acquire for themselves any kind 
of marital capacity they want, by having 
the marriage solemnized in a state where 
this kind of marital capacity is sanctioned 
bv law. See 87 Tenn. 244 ; 69 Fed. Rep. 


A second theory of matrimonial qppacity 
is that it is determined by the ter domicilii; 
Wheat. Int. taw (Lawr.) 172; 4 Phill. Int. 
Law 284 ; 2 CL ft F. 488 ; 9 H. L. C. 198. 
There are two serious objections to this 
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theory. First it would make the validity 
of the marriage* in the United States of 
natives of other countries depend upon the 
question whether such persons had acquired 
a domicil in the United State*: for ir they 
had not, they would be governed by the 
laws of their foreign domicil. Few aliens, 
who marry in this country, could be sure 
they were legally married. Second, it 
would be neoeaaary upon this theory to 
sustain the polygamous marriages of Chin¬ 
ese ; see, as sustaining this theory, L. R. 2 
P. & M. 4-40 ; 4 P. D. IS; 8 P. D. I ; 39 L. 

J. P. A M. 07 ; Westl. 56 ; but see 125 Maes. 
874. According to Savigny, all questions 
of capacity are to'be determined by the 
husband’s domicil; which, as the true scat 
of the marriage, absorbs that of the wife. 

It has born oonceded that the law of domicil 
does not extend to the direction of the cere¬ 
monial part of the marriage rite, and t hat 
the lex domicilii is the law of the country 
in which the parties are domiciled at the 
time of the marriage, and in which their 
matrimonial residence is contemplated; 
Lord Campbell in 9 H. L. C. 199. 

The third theory is that matrimonial 
capacity is a distinctive national policy, as 
to which judges are obliged to enforce the 
rules of the state of which they are the 
officers. So far as concerns the United 
States, our national policy in this respect 
is to sustain the matrimonial capacity in 
all classes of persons arrived at puberty, 
and free from the impediments of prior ties. 
This view is approved by Dr. Wharton, 
Confl. Law's 160-165. See 19 Am. L* 
Reg. N. 8 - 76, 219; 81 Am. L. Rev. 524. 

At common law, no particular form of 
words or ceremony was necessary. Mutual 
assent to the relation of husband and wife 
was sufficient. Any words importing a 
present assent to being married to each 
other were sufficient evidence of the con¬ 
tract. If the words imported an assent 
to a future marriage, if followed by con¬ 
summation, this established a valid mar¬ 
riage by the canon law*, but not by the 
common law ; 10 Cl. & F. 534 ; 15 N. Y. 
345 ; 2 Ron. Hush. & W. 445; 1 How. 219 ; 

2 N. H. 268. But a betrothal followed by 
copulation does not make the common- 
law marriage per verba de futuro cum 
copula when the parties looked forward 
to a formal ceremony, and did not agree 
to become husband and wife without it; 
12 R. I. 485. An agreement made per 
verba de pmsenti between a man and a wo¬ 
man to become husband and wife, followed 
by consummation thereof, either secret or 
public, is a valid marriage and is not in¬ 
validated by an agreement of one of the 
parties not to make the marriage known 
until a specified time, unless with the con¬ 
sent of the other; 75 Cal. 1; 17 Wash. L. 
Rep. 328. The question has been raised of 
the validity of a marriage at sea, and it has 
been held in California that outside of 
the three-mile limit there is no law govern¬ 
ing marriage, and that if persons go to sea 
to escape the conditions attached to the 
ceremony within a state the state cannot 
be expected to recognize the ceremony as 
valid; 55 Alb. L. J, 206. But a formal 
marriage on a British man-of-war on the 
high seas has been held valid in England ; 
[1896] P. 116. 

At common law the consent might be 
given in the presence of a magistrate or of 
any other person as a witness, or it might 
be found by a court or jury from the sub¬ 
sequent acknowledgment of the parties, 
or from the proof of cohabitation, or of 
general reputation resulting from the con¬ 
duct of tbe parties. In the original United 
States the common-law rule prevails, except 
where it has been changed by legislation ; 
6 Binn. 405; 4 Johns. 52. See 10 N. H. 
383 ; 4 Burr. 2058; 1 How. 219, 284: lOray 
119: 2 Me. 102 . J 

In civil cases a marriage can generally 
be proved by showing that the parties have 
held themselves out as husband and wife, 
and by general reputation founded on their 
conduct. This is sufficient, too, for pur* 
of administration ; 2 Redf. 406. 
is an exception, however, in the case 
of such civil suits os are founded on the 


marriage relation, such as actions for the 
aeduotioo of the wife, where general repu¬ 
tation and cohabitation will not be suffi¬ 
cient ; 4 N. Y. 280; 188 Pa. 210; 8 Bradr. 
Burr. 869, 878 ; 6 Conn. 446 ; 29 Me. 828 ; 14 
N. H. 400. 

Marriage may be proved by the wit¬ 
nesses tons solemnisation, by presumption, 
from a record, or from cohabitation and 
repute, and by declaration, or admissions of 
the parties to it, when against their inter¬ 
est or a part of the res gestce, or by conduct 
from which suoh admission may be implied ; 
49 N. J. Eq. 520 ; see 65 Vt. 482 ; or by cir¬ 
cumstantial evidence ; 76 Hun 200. Eye¬ 
witnesses and records are not essential; 
103 U. S. 811. 

Documentary evidence is not the best 
proof of marriage; a witness who swears 
to having seen a marriage ceremony per¬ 
formed, intended to be in good faith, by a 
person acting as a clergyman or magis¬ 
trate, testifies to a valid marriage, unless 
it is clearly illegal by statute ; 72 Mich. 184. 

In most of the states, the degrees of rela¬ 
tionship within which marriages may not 
be contracted are prescribed by statute. 
This limit in cases of consanguinity is 
generally, though not always, that of first 
cousins. In some of the states, a violation 
of the rule renders, by statute, the marriage 
absolutely void. In others, no provision 
of this kind is made. Various statutes 
have been passed to guard against abuse of 
the marriage ceremony. Such of them as 
require license, or the publication of bans, 
or the consent of parents or guardians, are 
regarded as directory, and, unless explicitly 
declaring the marriage to be void, if not 
complied with, do not render it void. See 
4 la. 449 ; 26 Mo. 260 ; 2 Watts 9 ; 1 How. 
219; 2 Halst. 138; 2 N. H. 268; 103 Mo. 
188 ; 43 Ala. 57 ; 30 Ga. 173 ; 2o N. Y. 390. 
But see 2 Yerg. 589: 9 H. L. C. 274; 155 
Mass. 425 ; 29 W. Va. 732; 30 Pac. Rep. 
55. See Nelson, Divorce. 

In England Lord Hardwicke’s Act, 1753, 
nullified alt marriages (except those of 
Quakers and Jews) celebrated otherwise 
than in a church and according to the rites 
of the church of England, and this con¬ 
tinued to be the law up to the passing of 
the Marriage Act, 1836, by which pro¬ 
visions were made for civil marriages at a 
register office, and for legalizing all mar¬ 
riages in duly registered dissenting places 
of worship, if celebrated in the presence of 
a civil official called a registrar of mar¬ 
riages. Foreign marriages are regulated in 
England by the act of 1892. See LEX Loci, 
as to foreign marriages. 

As to rights of married women, see 
Husband ; Married Woman. Restraint of 
Marriage. Mixed Marriage ; 

MARRIAGES ACT, ROYAL. Un¬ 
der this act of 1772, no descendant of King 
George II. other than the issue of princesses 
married inco foreign families, may contract 
matrimony without the previous consent of 
the sovereign, provided, however, that any 
such descendant, being over the age of 
twenty-five, may, upon giving twelve 
months’ notice to the Privy Council, con¬ 
tract a marriage of which the king disap¬ 
proves unless in the meantime both Houses 
of Parliament expressly declare their dis¬ 
approval. Byrne. 

MARRIAGE ARTICLES. Articles 
of agreement Detween parties contemplat¬ 
ing marriage, in accordance with which the 
marriage settlement is afterwards to be 
drawn up ; they are to be binding in case 
of marriage. They must be in writing, by 
the Statute of Frauds; Burt. R. P. 484; 
Crabb, R. P. § 1809 ; 4 Cruise, Dig. 274, 
828. 

MARRIAGE BROKAGB. The act 
by which a person interferes, for a con¬ 
sideration to De received by him, between 
a man and a woman for the purpoee of 
promoting a marriage between tnem. The 
money paid for snen service is also known 
by this name. 

buch contracts are illegal at common 
law; Show. P. C. 76 ; 8 P. Wins. 76; 8 Lev. 
411 ; and in equity they are utterly void, as 


against public policy ; 1 Fonbl. Eq. b. l,c. 
4, 10, note s; 2 Sto. Eq. Jur. § 268 ; 1 Ves. 
508. 

It ia said that such contracts were good 
at the civil law and that *• matchmakers 
(pr ox e n etee) were allowed to receive a re¬ 
ward for their servioes.” Bisph. Eq. &224, 
note. 

MARRIAGE LICENSE. See Mar¬ 
riage. 

MARRIAGE PORTION. That prop¬ 
erty which is given to a woman on her 
marriage. See Dower. 

MARRIAGE, PROMISE OF. See 
Promise or Marriage. 

MARRIAGE SETTLEMENT. An 

X eement made by the parties in contem- 
tion of marriage, by which the title to 
certain property is changed, and the proji- 
erty to some extent becomes inalienable. 

1 Rice, Eq. 315. See 2 Hill, Ch. 3; 8 Leigh 
29; 1 D. & B. Eq. 389; Baldw. 344; 15 Mass. 
106; 139 id. 144; 7 Pet. 348 ; 37111. App. 145; 
93 Mich. 274; 112 Mo. 442. See 2 Washb. 
R. P. Appx.; Atherly, Marr. Settl. 

Such settlements are valid, the marriage 
being at law a valuable consideration; 42 
S. W. Rep. (Tenn.) 213; 20 App. Div. N. 
Y. 560; and payments made in pursuance 
thereof cannot be set aside by creditors; 
42 S. W„ Rep. (Tenn.) 213. The property 
covered passes, on the death of the wife, to 
her devisees under the settlement; 20 App. 
Div. N. Y. 560; and is free from any claim 
by the husband to curtesy; 20 Misc. Rep. 
481. It is sufficient to change the course 
of inheritance and authorize each party to 
dispose of his or her own property by deed 
or devise without consent of the other; 5 
Kan. App. 341. See 42 Ia. 600. It is not 
iffected by a subsequent statute respecting 
married women; 109 Ala. 689. 

In Quebec a gift of future property be¬ 
tween future consorts by marriage contract 
is illegal and void; Rap. Jud. Quebec 11 C. 
S. 404. See Antenuptial Contract. 

MARRIED WOMAN. A woman 
who has a husband. 

The relation confers upon her certain 
rights, imposes on her certain obligations, 
and deprives her of certain powers and priv. 
ileges. 

At Common Law. A wife has a right 
to share the bed and board of her husband. 
She can call upon him to provide her with 
necessary food and clothing according to 
her position in life, and if he neglects or re¬ 
fuses to do it she can procure them on his 
account. See Necessaries. She is en¬ 
titled, on his death, to dower in all the 
real estate of which he is seised at any time 
during coverture. See Dower. 

She is bound to follow him wherever in 
the country he may choose to go and estab¬ 
lish himself, provided it is not, for other 
causes, unreasonable. She is under obliga¬ 
tion to be faithful in chastity to her mar¬ 
riage vow; 5 Mart. La. N. s. 50. See 
Divorce ; Adultery. 

A married woman can acquire rights of 
a political character : these rights stand on 
the general principles of the law of nations ; 
2 Hard. Ky. 5; 3 Ret. 242, See Woman. 

When she commits a crime in the pres¬ 
ence of her husband, unless it is of a very 
aggravated character, she is presumed to 
act by hi9 coercion, and, unless the con¬ 
trary is proved, she is irresponsible. Under 
other circumstances she is liable, crimi¬ 
nally, as if she were a feme sole. See 
Coercion; Duress; Husband; Will. 

Her property rights were put by the 
marriage very much under the control of 
the husband. He could manage his own 
affairs in his own way, buy and sell all 
kinds of personal property, without her 
control, and he mignt duy any real estate 
he might deem proper; but, as the wife 
acquired a right in tne latter, he o&qld not 
sell it, discharged of her dower, exrdept by 
her consent, expressed in the manner pre¬ 
scribed by the laws of the state where such 
lands lay. Her personal property in posses¬ 
sion was vested in him, ana he could dis¬ 
pose of it as if he had acquired it; this 
arose from the principle that they were 
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considered one person in law; 2 Bla. Com. 
433 ; 83 Ala. 202 ; and he was entitled to all 
her property in action, provided he reduced 
it to possession during her life; 2Bla. Com. 
434. If the wife died before the claims 
were collected, the husband received them 
as her administrator, in which case, after 
payment of her debts, the surplus belonged 
to him absolutely. He was also entitled to 
her chattels real , but these vested in him 
not absolutely, but sub modo: as, in the 
case of a lease for years, the husband was 
entitled to receive the rents and profits of 
ic, and could, if he pleased, sell, surrender, 
or dispose of it during the coverture, and 
it was liable to be taken in execution for 
his debts ; and, if he survived her, it was 
to all intents and purposes his own. In 
case his wife survived him, it was con¬ 
sidered as if it had never been transferred 
from her, and it belonged to her alone. In 
his wife’s freehold estate he had a life 
estate during the joint lives of himself and 
wife; and when he had a child by her who 
could inherit, he had an estate by the 
curtesy. See Cuhtesy, 

At oommon law a married woman could 
not bind hersfelf by contract, express or im¬ 
plied, by parol or under seal, even for neces¬ 
saries, nor, though living apart from her 
husband, could she make a binding con¬ 
tract except for necessaries or for the 
benefit of her separate estate; 9 Col. 291; 
and a contract made by her being invalid 
would be no consideration for a subsequent 

S romise during widowhood ; 49 N. J. L. 68. 

[er husband might be bound by her acts 
as his agent, duly authorized ; 2 Freem. 
178 ; 4 Sian, & G. 253 ; but where payment 
to her was pleaded, her authority must be 
stated ; 2 id. 173. By her own act her au¬ 
thority could not be enlarged; 101 U. 8. 
240; and she could not execute a convey¬ 
ance, even in release of dower, otherwise 
than by joining with her husband in a deed 
to a third person ; 4 Paige 448. No promise 
of a wife could at common law be enforced 
against her unless she had a separate estate, 
and then not by a personal decree but only 
by treating it as an appointment out of suen 
estate; 49 N. J. L. 53; and then only for 
her or its benefit; 48 Ark. 220; and no im- 

S lied promise could be raised against her; 

3 Vt. 837. The common-law disabilities of 
a married woman could not be avoided by 
any false representations with respect to 
her capacity, and no estoppel would be 
raised thereby ; 39 Pa. 299 ; 58 N. Y. 90; 2 
Gray 161; but in the management of her 
separate property she would be answerable 
for the frauds of her agent, within the 
scope of his agency, though she were 
ignorant of it; 47 N. Y. 577. The disabili¬ 
ties of a married woman are her personal 
privilege, and must be pleaded; 7 Gray 
338; 99 Blass. 199. See Coverture. And 
no one but the husband can object to a suit 
against him by the wife, so that a judgment 
against a firm of which ho is a member is 
good if he do not himself raise the defence; 
i26 Pa. 470. Her common-law disability 
is not removed by the so-called married 
woman's acts which operate only to give 
her such capacity as i9 expressed in them ; 
22 Mo. App. 654 ; 4 Sawy. 004 ; 09 U. 8. 
325 ; 41 Miss. 125; 25 W. N. C. (Pa.) 218; 1 
Biss. 04; and where such statutes authorize 
her to contract as though single, she Is 
bound by estoppel arising from her misrep¬ 
resentation or concealment; 77 N. C. 487; 
46 Wis. 077; or by the acts of her husband; 
88 Ill. 74; 63 Mias. 844. Where such estop¬ 
pel operates, it Is only in respect to her per¬ 
sonal estate; 80 Ark. 898; but the weight 
of authority Is against sustaining estoppel 
against her; 2 L. R. A. 845. n., where are 
collected oases of common-law disabilities 
of a married woman and estoppel against 


of a married woman and estoppel against 
her. The rigor of the common-law disabil¬ 
ities of a married woman and the merger 
of her individual and property rights in her 
husband gave rise to certain equitable 
remedies against her husband, intended to 
secure at least a portion of her property to 
the use of herself and her children. As to 
the character and extent of these rights, 
see Wife's Equity. 

As a general rule, a contract made be- 
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Where a husband employs his wife and 
pays her wages otherwise payable to some 
other employe, she oannot be deprived of 
the money or of her property in which she 
has invested it; 42 N. J, L. 108; 80 Atl. 
Rep. (N. J.) 867 ; 44 N. Y. 208; 27 Miss. 
830 ; 87 Me. 94. 

The marriage of a woman to a man to 
whom she is indebted does not extinguish 
the debt; 49 Ill. App. 168. 

A grant or devise to a married woman 
and her husl>and as tenants by entireties, is 
not abrogated by the married women's 
property acts even where they provide that 
she shall hold real estate as if sole ; 92 N. Y. 
182; 156 Pa. 628; 159 Mass. 415 ; 92 Tenn. 707 ; 
£3 Ore. 4 ; 88 8. C. 84, contra, 56 N. H. 108 ; 
88 Me. 17 ; but a married woman may, under 
those acts, without ioining her husband, 
sue for and recover land conveyed to her 
and him in fee ; 81 8. W. Rep. (Mo.) 842; 
and the husband is not exclusively entitled 
to the U96 and benefit of lands held in en¬ 
tirety or as joint tenant witjh his wife ; 144 
N. Y. 806. In England, since the married 
women’s property act, a conveyance to both 
creates the same estate as if they were not 
married ; L. R. 89 Ch. D. 148; 27 id. 166; 
1 Brett, Com. 62. In some states a convey¬ 
ance to a married woman and her husband 
is unaffected by these statutes, either be¬ 
cause tenancy by entireties and joint ten¬ 
ancy have not been adopted ; 11 Conn. 387 ; 
or not recognized by tne courts; 18 Ohio 
68; 28 la. 802; or are abolished by statute ; 
69 Miss. 795. Where a married woman was 
a tenant by entirety it has been held that a 
divorce changed It into a tenancy in com¬ 
mon ; 118 Ind. 86 ; 80 Tex. 645 ; 80 Ill. 197 ; 
92 Tenn. 697 ; 122 Mo. 285. See 22 Ti. R. A. 
594 ; 80 id. 805. 

In most of the states the deed of a mar¬ 
ried woman is ineffectual to pass a title, un¬ 
less when her husband is a party ; and 
generally a separate acknowledgment and 
private examination of the wife is required; 
and if signed by her alone without her hus¬ 
band it is absolutely void; 112 Pa. 99; 88 
Ala. 818; and so by statute is a mortgage ; 
117 Ind. 9. For the statutory requirements 
with respect to acknowledgments in the sev¬ 
eral states, see Acknowledgment. See, al¬ 
so, as to separate acknowledgment, 80 Cent. 
L. J. 515. The deed of a married woman 
without the separate examination will pass 
neither her interest nor that of the W 
band; 94 Mo. 511. Where her acknowledg¬ 
ment is not made in compliance with the 
statute she is presumed to have acted under 
the coercion of her husband ; 12 Pet. 845 ; 
94 Mo. 511. 

In Indiana the deed of a married woman 
to which her husband is not joined gives 
color of title; 104 Ind. 228. If the deed of 
a married woman be void by reason of a de¬ 
fective acknowledgment it may be ratified 
by her after her husband’s death, and such 
ratification may be shown by parol evi¬ 
dence ; 9 8. & R. 266. 

A deed purporting to be an absolute con¬ 
veyance of lands of a married woman will 
not be oonstnied as a release of dower be¬ 
cause her husband’s name appears first 
therein; 155 Ill. 514. The common-law 
disability, incident to the relation of hus¬ 
band and wife with respect to conveyances 
of real property, still exists in so far as it 
has not l>een swept away by express legis¬ 
lative enactments; 119 N. Y. 540. Where 
a married woman, at the time an infant, 
had excuted a note and a mortgage in¬ 
tended to oonvey her separate estate, the 
mortgage being void, because not executed 
in accordance with the statutes, she was 
not estopped to assert the invalidity of the 
mortgage, by representations at the time of 
its execution that she was twenty-one years 
of age, although such representations were 
material inducements towards the making 
of the loan ; 25 8. E. Rep. (8. C.) 975. 

Mere silence by a married woman who 
knows her conveyance to be void does not 
estop her from asserting it; 41 N. E. Rep. 
(Ind.) 444 ; but in that Btate it is held that 
by statute a married woman may be bound 
by an estoppel in pati; 140 Ind. 256. The 
wife joining her husband in oonveyanoeeof 
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Itatior Uw« ; 194 Mass. 30; 1*6 id. 468; and 
for keeping a brothel ; 07 id. 895. In New 
York the wife was held liable for injurie* 
resulting from harboring a viokma dog 
belonging to her husband ; 185 N. Y. 901, 
«mfm, U>1 Ala. 557. In other oaaea they 
hare been held jointly liable; 4 Colo. App. 
fcj : and in Massachusetts it was held to be 
a question for the jury of the ownership of 
the annual; 153 Mass. 7. Where a mar¬ 
ried woman set Are to a house owned by 
her and lei to a tenant, the husband was 
not liable; 58 How. Pr. 449: and where 
the husband and wife were domiciled on 
premises which were the separate property 
of the latter, he was held not to be in con¬ 
trol of the premises eo as to be responsible 
for injury to a stranger resulting from c&re- 
Uw&ly leaving a pit uncovered ; 45 N. Y. 
330. The husband was also held not liable 
for torts committed on his wife’s premises 
in 118 Maas. 58, and 65 Mich. 31. 

A husband is not entitled to alimony. 
The latter is based upon the common-law 
requirement, to wluch the husband was 
subject, of providing his wife with neces¬ 
saries, and tnere is no reciprocal obligation 
on her; 80 Kan. 13*3; 66 N. W. Rep. 947. 
In some states there are statutes providing 
that alimony, or an allowance out of the 
wife's estate, in the nature of alimony, 
may be granted the husband. In Kansas 
alimony was denied the husband because 
no authority could be found to authorize 
it; 30 Kan. 133 ; 68 N. W. Rep. (Neb.) 947. 
See on this subject, 55 Alb. L. J. 15. 

The estate of a married woman is pri¬ 
marily liable for her funeral expenses, and 
where her husband pays them, he may re¬ 
cover them from her executor; 47 N. E. 
Rep. (Mass.) 407. See 146 Mass. 281. 

As to the citizenship of married women, 
the effect of marriage upon the s/afus of a 
wo man as an alien, or her expatriation see 
Alien; Citizen; Naturalization . See also 
an annotation on tbe subject in 22 L.R. A. 
148. 

As to the effect of ante-nuptial agree¬ 
ments, Bee that title. See MacQueen; 
Clancy ; Bright; Roper ; Bell; Stewart, 
Husband* find Wife; Bish. Law M. W.; 
Cord, M. W.; Ewell,L. Cas. Coverture, etc.; 
LeBnin, Communaut^ Mari et Femme; 
Lawson. R. A R. 695-804 ; 8 Wait, Act. A 
Def. 803 ; Restitution op Conjugal 
Rights; Divorce; Dower; Feme Bole 
Trader. 


MARSHAL. An officer of the United 
3tatee, whose duty it is to execute the pro¬ 
cess of the courts of the United States. 
His duties within the district for which he 
is appointed are very similar to those of a 
sheriff. See Serg. Const. Law. ch. 85; 2 
Dali. 402; Burr's Trial 365: 1 Mas. 100; 2 
Gall. 101; 4 Cra. 96; 7 id. 276; 9 id. 86, 212; 
6 Wheat. 194; 9 id. 645. He is authorized 
to protect a federal judge from arsault and 
murder; 135 U. 8. 1. See Judge. 

A marshal who Ha« process in his hands 
against one person ana seizes the goods of 
another, is liable by virtue of his office and 
his sureties are bound; 111 U. 8. 17, 181; 
though the authorities differs; 84 Fed. Rep. 
409, He is liable in damages where he re¬ 
fuses to surrender property which he has 
taken unlawfully; 124 U. 8. 131. 

M ABSHAL. To arrange; put in proper 
order; e. g. “ the law will marshal words, 
ui res magi* vaLeat ." Hill, B., Hardr. 92. 

M ABflHA L, MARL. See Earl Mar¬ 

shal. 

MARSHAL, KNIGHT. See Knight 

Marshal. 

MARSHAL OF THE QTTBB2T8 
BENCH. An officer who had the custody 
of the queen's bench prison. Abolished bjr 
6 A 5 V ict. o- 22 and an officer catlied keeper 
of the queen’s prison substituted. 

MARSHALLING ASSETS. An 

equitable principle upon which the legal 
rights of creditors are controlled in order 
to accomplish an equitable distribution of 
funds in accordance ?jith_ the superior 


equities of different parties entitled to share 
therein. It springs from the principle that 
one who is entitled to satisfaction of his 
demand from either of two funds shall not 
so exercise his election as to exclude a 
party who is entitled to reeort to only one 
or the funds. For example, where one 
creditor has a mortgage upon two parcel* 
of land upon one of which there is & junior 
incumbrance not otherwise secured, the 
first mortgagee may be compelled to ex¬ 
haust in the ftist instance tnat parcel of 
land whioh is otherwise unencumbered in 
order that the security of the junior in¬ 
cumbrancer may not be entirely destroyed. 
In such case, however, the indisposition of 
equity to interfere with the legal rights of 
a creditor results in working out the equity 
of the junior incumbrancer through a sub¬ 
stitution to the right of the paramount 
mortgagee as against the other property ; 
Bisph. Eq. § 27 , 340 ; 27 Am. L. Reg. N. 8. 
739. 

Marshalling assets is a pure equity and 
does not rest at all upon contract, ana will 
not be enforced to tbe prejudice of either 
the dominant oreditor or third persons, or 
even so as to do an injustice to the debtor ; 
85 Tenn. 597. See 1 Johns. Ch. 409; 7 W. 
A S. 269; 2 Lead. Cas. Eq. 260; 51 Neb. 146 ; 

men! 


The equity of marshalling seems capable 
of being carried into effect in one oi two 
ways; either, first, by restraining the 
parties against whom it exists from using 
a security to the injury of another; or, 
secondly, by giving tbe party entitled to 
the protection of this equity the benefit of 
another security in lieu of the one of which 
he has been disappointed. In other words, 
the right might be enforced either by in¬ 
junction against the paramount creditor, 
or by subrogation in favor of the junior 
creditor. In practice, however, the latter 
of these two methods is the one usually em¬ 
ployed, and the sounder doctrine seems to 
be that the first of the two ought not to 
be resorted to except under very peculiar 
circumstances. But there are decisions 
to the contrary ; 2 Lead. Cas. Eq. 280. Of 
course, when both funds are in court or 
under its immediate control, the case is 
different. 

One whose securities have been rehypo¬ 
thecated by a pledgee, together with se¬ 
curities belonging to the latter, has a right 
to compel the application of the latter se¬ 
curities to the payment of the debt before 
resort is had to those wrongfully re-hypo¬ 
thecated ; 78 Fed. Rep. 216. 

A common application of this doctrine is 
where mortgaged real property is subject 
to sale under the mortgage in the inverse 
order of alienation. The leading English 
case was Barnes v. Raceter, 1 Y. A C. Ch. 
401, and the rule in that country has been 
termed the rule of ratable contribution ; 
Sto. Eq. Jur. § 1233 ; while the American 
rule was firet settled by Kent, Ch., in 
Clowes v. Dickenson, 5 Johns. Ch. 235, 
where the doctrine of exoneration in the 


inverse order of conveyance was adopted. 
It has been noted that in this case a state¬ 
ment in fact obiter has been generally 
adopted and followed In the United States. 
See a valuable article by J. M. Gest in 27 
Am. L. Reg. n. s. 739, for a critical view 
of the English and American authori¬ 
ties. 

In a recent case the rule was held not to 
apply to a purchase merely of the equity of 
redemption in a portion of the mortgaged 
premises so as to relieve the purchaser upon 
taking an assignment of the mortgage from 
his proportion of it and entitling nim to 
enforce the law against the remaining por¬ 
tion ; 68 Mo. App. 67. See 20 Pa. 222 ; 62 
Ala. 271; 2 Johns. Ch. 125; 11 Paige 30. It 
is said that on a sale of a part of mortgaged 
lands the unsold portion is primarily liaole 
to the mortgage debt; 38 Fla. 257. 

The term marshalling lien* has been used 
to express the application of the particular 
equity just referred to, being said to mean 
“ the ranking or ordering of several estates 
or parcels of land, for the satisfaction of a 
judgment or mortgage to which all are 
liable, though successively conveyed away 


by the debtor." 1 Black, Judgm. g 440. 
It would seem, however, that the phrase is 
not an apt one in the application made of 
it, as the case put is the most ordinary one 
of marshalling assets, though as a matter 
of course there is always a marshalling of 
liens, iu a certain sense, whenever a fund 
is distributed to Ilea creditors, as, even in 
an ordinary case of the application of 
the proceeds of a sheriff’s sale. This is 
not, however, to be confused with the 
great equitable doctrine under considera¬ 
tion. 

Another phrase, sometimes used, is 
marshalling securities, which is an ex¬ 
pression for the same practice of equity to 
secure a class of creditors having but one 
fund available from having their security 
exhausted by another class who have 
two. 

This equitable doctrine cannot be invoked 
as against those who have superior equities, 
and m this light the right of a wife to her 
own property is superior to that of her hus¬ 
bands creditors ; i5 Conn. 504 ; 11 Md. 465; 
119 N, C. 450; nor is it applied in favor of 
a creditor of the debtor ; 4 Johns. Ch. 17 ; 
13 Ill. 41 ; 17 Ves. 520 ; unless the creditor 
is a mere surety ; 3 Sandf. Ch. 192; 13 Ill. 
41 ; but it does not apply where the exclu¬ 
sive fund is the property of the surety for 
the debt for which such fund is bound ; 58 
Ohio St. 256. The doctrine cannot be made 
available to create a fund, the two must 
exist; L. R. 8 Eq. 668 ; but once existing it 
cannot be affected by the intervention of 
subsequent creditors ; 2 Watts 205 ; 4Gratt. 
407. A mortgagee having double security 
for his debt Is not required by the existence 
of subsequent judgments against the 
mortgagor, of wnioh he has no knowl¬ 
edge, to shape his action in the collec¬ 
tion of his demand in accordance with 
the principle of marshalling the assets; 85 
Md. 505. 

Tbe doctrine of marshalling is applied to 
an infinite variety of cases, and is liable to 
be resorted to wherever there is necessity 
for the distribution of two funds among 
creditors, some of whom have claimson 
both. In the settlement of decedents’ 
estates, five classes of persons are some¬ 
times mentioned to whom it may be ap¬ 
plied : (1) Creditors, (2) Legatees, (3) Be¬ 
tween creditors and legatees, (4) Between 
legatees and vendors, (5) Between widows 
and legatees. 

As to its application in cases of succes¬ 
sive purchasers, see 27 Am. L. Reg. 739; 
partnership ; 20 id. 465 ; 21 id. 800 ; 24 Alb. 
L. J. 305; 84 id. 344. 364; devisees and 
legatees ; 24 Ir. L. T. 239 ; homestead cases ; 
16 W. Jurist 28 ; 9 Ins. L. J. 677. See gen¬ 
erally, 2 Wh. A Tud. L. Cas. Eq. 228; Bisph. 
Eq. §§ 341-350 and cases cited; Tied. Eq. 
Jur. 532. 8ev Assets; Lien. 

MARSHALLING LIENS. See last 

title. 


MARSH A 7 .LING SECURITIES. 

The general rule is that, if one creditor, 
by virtue of a lien or interest, can resort to 
two funds, and another to one of them only, 
as, for example, where a mortgagee holds a 
prior mortgage on two parcels of land, and 
a subsequent mortgage on but one of the 
parcels is given to another, the former must 
seek satisfaction out of that fund which the 
latter cannot touch. If, therefore, the prior 
creditor resorts to the aoubly charged fund, 
the subsequent creditor will be substituted, 
as far as possible, to his rights. These rules 
must be taken with the modifications and 
exceptions that in their application the 
paramount incumbrancer shall not be de¬ 
layed or inconvenienced in the collection of 
his debt, for it would be unreasonable that 
he should suffer because someone else has 
taken imperfect security; that the rights of 
third parties shall not be prejudiced; and 
that the parties themselves are creditors of 
the same debtor. 66 S. W. 2. 

See Mabrhaijjno Assets. 

MABSHALBKA. In English Law. 

A prison belonging to the king's bench. It 
baa now been consolidated with others. 


MARSHAXSEA, COURT OF 
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under the name of the queen’s prison. 
MABSHALSgA, COURT OF. See 

COURT Or THE MARSH AT REA. 


1. A place of public traffic or 
sale. Bee Market. 

MARTTAT, LAW. That military rule 
and authority which exists in time of war, 
and is conferred by the laws of war, in relar 
tion to persons ana things underand within 
the scope of active military operations, in 
carrying on the war, and which extin¬ 
guishes or suspends civil rights and the rem¬ 
edies founded upon them, for the time 
being, so fAr as it may appear to be necee- 
saryln order to the full accomplishment of 
the purposes of the war. Prof. Joel Parker, 
in N. A. Rev., Oct. 1861, 

Martial law is not mentioned by that 
name in the constitution or statutes of the 
United States; practically the essence of 
martial law is the suspension of the privi¬ 
lege of habeas corpus , and the two have 
been practically regarded as the same 
thing. See 1 Halleck, Int. L. 549; Habeas 
Corpus. 

The instructions for the government of 
the United States army, 1868, define mar¬ 
tial law as “ simply military authority ex¬ 
ercised in accordance with the Laws and 
usages of war.” It is proclaimed by the 
presence of a hostile army, and is the im¬ 
mediate and direct effect of occupation or 
con Quest; suspending the civil and crimi¬ 
nal law and the domestic government of 
the occupied place. 

It supersedes all civil proceedings which 
conflict with it; Benet, Mil. law ; but does 
not neoeesarily supersede all such proceed¬ 
ings. 

It extends, at least, to the camp, envi¬ 
rons, and near field of military operations; 
7 How. 88; 8 Mart. La. 530 ; 0 Am. Arch. 
180 ; and see, also, 2 H. Bla. 165; 1 Term 
549; 1 Knapp, P. C. 816 ; 18 How. 115; but 
does not extend to a neutral country; 1 
Hill 877 ; 25 Wend. 483, 512, n. Nor in 
time of insurrection can it be applied to 
citizens in states in which the courts are 
open and their process unobstructed; 4 
Wall. 2. It is founded on paramount ne¬ 
cessity, and imposed by a military chief; 1 
Kent 877, □. For any excess or abuse of 
the authority, the officer ordering and the 
person committing the act are Liable as 
trespassers; 13 How. 115, 154; 1 Cowp. 
180. 

Martial law must be distinguished from 
military law. The latter is a rule of gov~ 
eminent for persons in military service! 
only, but the former, when in force, is in¬ 
discriminately applied to all poisons what¬ 
soever ; DeHart, Mil. Law, 17. See Benet ? 
Hop wood, Mil. and Mart. Law; Birk- 
heixner, Mil. L.; Hall. Int. Law ; 1 Hale, 
PL Cr. 847 ; 1 Lieb. Civ. Lib. 180; McArth. 
Courts Mart. 84; 29 L. Mag. A Rev. 24; 
TytL Courts Mart. 11, 58, 105; Hough, Mil. 
Courts 849 ; O’Brien, Mil. Law 26 ; 3 Web¬ 
ster, Works 459; Story, Const. § 1342; 
8 Opin. Atty. Gen. 885; 12 Mete. 06; 8 
Mart. Ia 581; 7 How. 59; 15 id. 115; 10 
Johns. 826; Court Martial ; Military 
Law. 

A type of military jurisdiction under the 
Constitution of the United States to be 
exercised in time of invasion or insurrection 
within the limits of the United States, or 
during rebellion within the limits of states 
maintaining adhesion to the National 
Government, when the public danger re¬ 
quires its exercise. Martial law is called 
into action by Congress, or temporarily, 
when the action of Congress cannot be 
invited, and in the case of justifying or 
excusing peril, by the President, in times of 
insurrection or invasion, or of civil or foreign 
war, within districts or localities where 
ordinary law no longer adequately secures 
public safety and private rights. 4 Wall. 
(U. S.) 142. See Military Government ; 
Military Jurisdiction ; Military Law, 
Jurisdiction Under. 


One of the thirteen 
original states of the Union. 


The territory of Maryland vu Included In the 
grant* previously made to companies formed for 
fbe settlement of Virginia. Out of theee Virginia 
grant* Maryland was granted by Charles the First, 
on the 90th of June. 1682, to Cecllius Calvert, 
Baron of Baltimore. The first settlement under the 
authority of Lord Baltimore was made on the 27tb 
of March. 1CM, In what Is now St. Mary's county. 
Some settlements were previously made on Kent 
Island, under the authority of Virginia. 

During its colonial period, Maryland was gov* 
erned. with slight Interruptions, by the lord pro¬ 
prietary. under Its charter. 

In Cromwell's time the government of Maryland 
as assumed by commistiloners acting under the 
commonwealth of England ; but In a few years Lord 
Baltimore was restored to his full powers, and re¬ 
mained undisturbed until the revolution of 1688, 
when the government was seized by the crown, and 
not restored to the proprietary till 1716. From this 
period there was no Interruption to the proprietary 
rule until the revolution. 

The territorial limits of Maryland were some¬ 
what obscurely described in the charter: and long 
disputes arose about the boundaries, in the adjust¬ 
ment of which this state was reduced to her present 
limits. 

The lloee dividing Maryland from Pennsylvania 
and Delaware were fixed under an agreement be¬ 
tween Thomas and Richard Pena and Lord Balti¬ 
more. See Delaware. 

By this agreement, the rights of grantees under 
the respective proprietaries were saved, and pro¬ 
vision made for confirming the titles by the govern¬ 
ment in whose jurisdiction the lands granted were 
situated. The boundary between Maryland and 
Virginia has never been finally settled. Maryland 
claimed to the south branch of the Potomac; but 
Virginia has held to the north branch, and exer¬ 
cised jurisdiction up to that line. The rights of the 
citizens of the respective states to fish and navigate 
the waters which divide Maryland and Virginia 
were fixed by compact between the two states in 
1786. 

The first constitution of this state was adopted 
on the eighth day of November, 1778 

Mash. Mash used in the manufacture 
of intoxicating liquor and not potable is not 
an intoxicating liquor. (225 Ill. App. 610.) 
However its possession is prohibited under 
section 25 of the National Prohibition Act, 
if designed for the manufacture of liquor 
intended for use in violating the Act, or if it 
has been so used. Thorpe, National and 
State Prohibition, 154. 

MASOCHISM. A form of sex perver¬ 
sion which is the gratification of the sexual 
instinct by suffering pain, in contrast to 
sadism which is the gratification of sexual 
desire by inflicting pain. In both cases the 
pain may be physical resulting in the mutila- 
tion of the victim or the subject; or psychical 
resulting in the so-called '‘symbolic 1 ’ sadism 
or masochism. Masochism in religion is 
shown in self-mutilation penance, martyr¬ 
dom, asceticism, and tne emphasis upOD 
meekness, resignation and self-abnegation. 
Bridges, Outline Abn. Psych., 73, 83. See 
Sadism. 

MASON AND DIXON’S LINE. 

The boundary line between Pennsylvania 
on the north and Maryland on the south, 
celebrated before the extinction of slavery 
as the line of demarcation between the 
slave and the free states. See Delaware. 

It was named after two Englishmen who 
surveyed it in 1763-67. English. 

MASSACHUSETTS. One of the ori¬ 
ginal thirteen states of the United 8tates of 
America. 

The first Important settlement on the territory 
of Massachusetts woe mode by the sect of Brown lets 
or Pilgrim Fathers at Plymouth in 1600. On March 
4, 1888, Charles I. granted a charter to the Puritans 
under the name of “The Governor and Company 
of the Massachusetts Bay in New England." This 
charter did not include tne Plymouth colony which 
remained separate until 1601. The charter of 1628 
continued till 1684, when It was adjudged forfeited. 
From this time till 1601, governors appointed by the 
king ruled the colony. In 1601, William and Mary 
granted a new charter, by which the colonies of 
Massachusetts Bay and New Plymouth, the province 
of Maine, and the territory called Nova Scotia, 
and the tract lying between Nova Scotia and Maine 
were Incorporated into one government, by the 
name of the Province of Massachusetts Bay. 1 
Story, Const. I 71. This charter, amended In 1726, 
continued until the adoption of the state constitution 
Id 1780, which was drafted by John Adams. 4 Adams, 
Life and Works 218. It contained a provision for 
calling a convention for Ite revision or amendment in 
1796, If two-thirds of the voters at an election held for 
this purpose should be In favor of It. Const. Mass, 
c. 6, art. X. Rut at that time a majority of the voters 
opposed any revision ; Bradford's Hist. Mass. IM ; 
ana the constitution continued without amendment 
till l8s», when a convention wns called for revising or 
amending it. Mass. Stat. ISO, c 18. This conven¬ 
tion proposed fourteen amndments. nine of which 
were accepted by the people. 

The constitution, as originally drafted, consists of 
two parts, one entitled A Declaration of the Rights 


of the Inhabitants or the commonwealth of Mas- 
Bachusetts, and the other lhe Frame of Govern¬ 
ment. 

The name of the state Is the Commonwealth of 
Kasaachusetts- 

MASBES. Religious ceremonial* or 
observance* of the Roman Catholic Church. 

The celebration of the. eueharist of Lord’s 
Supper as a sacrament instituted by Christ 
and aa a sacrifice preecnting the true body 
and blood of Christ under the appearance of 
bread and wine; the holy communion and 
its celebration : the name used in the Roman 
Catholic Church. Stand. Diet. 

The “mass” is the sacrifice in the sacra¬ 
ment of the Eucharist, or the consecration 
and oblation of the Host. It is a public 
service, a public act of worship, by which, 
according to the tenets of the Roman Cathey 
lie Church, the priest who celebrates it helps 
the living and obtains rest for the dead. 114 
Ky. 388, 70S. W. 1074. 

Under a will devising the residue of an 
estate for charitable purposes, masses were 
held to come within the religious or pious 
uses whioh are upheld as public charities. 
[1897] 2 I. R. 426; 134 Mass. 427; 14 Allen 
558; but see 108 N. T. 316, where a bequest 
to be applied for the purpose of having 
prayers offered In any Roman Catholic 
church selected by the executors was 
held void because there was no defined 
beneficiary. See, generally, 82 Alh. L. J. 
887. 


MASTER AND SERVANT. The 

relation of master and servant exists be¬ 
tween one who not only prescribes to the 
workman the end of his work, but directs, 
or at any moment may direct the means 
also, or retains the power of controlling the 
work; 4E. & B. 570 ; 24 L. J. Q. B. 138; and 
one who is engaged, 44 not merely in doing 
work or service for him, but who is in his 
service , usually upon or about the premises 
of his employer, and subject to his di^pc- 
tion and control therein, and who is, gen¬ 
erally, liable to be dismissed ; ” 59 Ala. 51 ; 
for misconduct or disobedience of orders; 
50 Ill. App. 513. 

Where the hiring iB for a definite term of 
service the master is entitled to the labor 
of the servants during the whole term, and 
may recover damages against any one who 
entices them away or liarbors them know¬ 
ing them to be in his service ; Sm. M. & 8. 
156; 6 Term 221; 13 Johns. 822 ; 2 E. & B. 
216; 107 Mass. 555. See Entice. 

A master may justify an assault in de¬ 
fence of his servant and a servant of his 
master; the master because he has an in¬ 
terest in his servant not to be deprived of 
his service ; the servant because it is a part 
of his duty, for which he receives his 
wages, to stand by and defend his master; 
1 Bla. Com. 429; Lofffc 215. A master may 
give moderate corporal punishment to his 
menial servant while under age; 2 Kent 
281. See Assault ; Apprenticeship ; Cor- 


ection. 

The mas ter may dismiss a servant before 
he expiration of the term for which he is 
ired, for immoral conduct, wilful diso- 
edience, or habitual neglect, and the ser- 
ant will not in such case be entitled to his 
rages; 4 C. A P. 518 ; 155 Pa. 07 ; 159 id. 
79; 82 Mo. 599; 7 Fed. Rep. 842: 11 Q. 

742; 34 La. Ann. 420 ; 42 Wis. 311; 63 
la. 755; but if the dismissal be without 
easonable cause, the servant may recover 
lamages from his master therefor, to such 
,n amount as will indemnify him for the 
oss of wages during the time necessarily 
pent in obtaining a fresh situation, and 
or the loss of the excess of any wages con¬ 
tacted for above the usual rate; 2 H. L. 
07 ; 20 E. L. A Eq. 157; 110 N. C. 850 ; 
ee 13 Lawy. Rep. Ann. 72. Any adequate 
ause for the dismissal of an employe 
mown to the employer at the time thereof 
rill justify the same, whether assigned or 
lot, or though a different cause is assigned ; 
0 Ill. App. 840 ; or the cause may not have 
>een known at the time of discharge; 70 
diBS. 234. The statute 5 Eliz. o. 4, required 
k master, in certain oases, to satisfy two 
ustioee of the peace that he had reasonable 
ind suffioient cause for putting away hia 
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Mrr&nb. It was repealed by 38 & 39 Viet. 

<v 8ft, a IT. 

Where a warrant, after being discharged, 
imb for a breach of the contract of hiring 
before the term ination of the period 
covered thereby, he can recover damages, 
up to. but not after, the time of the trial; 
139 ill. ft? ; see 81 Fed. Rep. 284; and such 
recovery will be a bar to any subsequent 
action upon the same contract; 38 Mo. 
212 . 

When a servant becomes disabled from 
performing the duties of his contract, such 
contract is dissolved and the master may 
discharge him ; 13 Mieo. Rep. 115 ; 29 N. E. 
Rep. (Mass.) 522. An express agreement 
in the contract of employment that the 
work must be done to the satisfaction of 
the master, entitles him to discharge the 
servant for bad work at his discretion and 
constitutes the master the sole judge of the 
sufficiency or the quality of the work; 94 
Mich. 496'; 53 N. W. Rod. (Minn.) 1156; 14 
So. Rep. (Ala.) 362; and the testimony of 
the master that he is dissatisfied is decisive 
against evidence that he should be satisfied ; 
29 Pac. Rep. (Col.) 219; but see 10 N. Y. 
Suppl. 853. The retention of the servant 
after his work becomes unsatisfactory is 
not & condonation and will not prevent a 
subsequent discharge for the same cause; 
59 III. App. 226; and where such improperly 
performed services are accepted by the 
mufttw as not in full compliance with the 
contract, but as the best he can get toward 
a performance, he mar in a subsequent 
action by the employe for services recoup 
damages for breach of the contract; 21 S. 
W. Rep. (Ark.) 430. The question whether 
such services are accepted as a full compli¬ 
ance with the contract is for the jury ; td.; 
as is the question whether the discharge 
of the servant is for a reasonable cause ; 42 
111. App. 290. Where the servant was dis¬ 
charged for conduct which did not justify 
his dismissal, but there was other sufficient 
ground therefor, not known to the master 
at the time, it was held that the dismissal 
could be justified by proof of the after-dis¬ 
covered fact; 39 Ch. Div. 389. 

Where the facts are undisputed, the right 
of the master to discharge his servant is a 
question of law ; 83 Hun 168. A contract of 
employment for an indefinite period may 
be terminated by either party at any time; 
23 N. Y. Suppl. 1009 ; 27 id. 851; but one 
employed for a definite period cannot be 
discharged through a mere caprice, but 
only on fair and reasonable grounds; £3 id. 
119 ; 143 Pa. 408 ; 44 HI. App. 359. Merely 
because business was dull was held not to 
be a just cause for dismissal when the ser¬ 
vices were properly performed; 18 N. Y. 
Suppl. 586 ; nor were slight deviations from 
the master’s instructions in immaterial 
matters after the master had retained his 
servant for a considerable length of time 
thereafter without complaint; 43 N. E. 
Rep. (Ind.)873; nor was the destruction by 
fire of the master’s factory ; 63 L. T. 756 
Where a servant was illegally discharged 
and voluntarily sent in a written resigna¬ 
tion which was accepted by his employer, 
it was held that he could not afterwards 
sue on the contract of service, even though 
his resignation were solely because of bis 
illegal discharge; 53 N. J. L. 607. One 
cannot by a decree of court be compelled to 
retain another in his service ; 62 Ill. App. 
334; and equity will not compel a master 
to keep a servant in his employment who 
for any cause is not acceptable to him, nor 
will it compel employee to continue in the 
employment of their master; 24 TJ. S. App. 

9 * 

When the employment contract requires 
notice before leaving, under penalty of for-: 
feiture of wages, the return of the em¬ 
ploye on the day following does not oblige 
the master to restore the employment and 
will not enable the servant to recover the 
forfeited wages; 18 8. W. Rep. (Tenn.) 262 ; 
and the master has been held entitled to sub¬ 
stantial damages for a refusal of his servants 
to perform their duties under a contract 
providing for two weeks’ notice on either 
side ; 70 L. T. R. 116. By statute in many 
of the states it is enacted that where the 


oontract of employment requires notice by 
the employe under penalty of forfeiture of 
wages, the employer shall be liable for a 
like amount for dismissal of the servant 
without the same notice, unless in rase 
of a general suspension of labor in his 
shop or factory, and in Massac I uisetts by 
aot of 1805 the latter clause has been 
strioken out of the Law. See Forfeiture ; 
Wages. 

Where four partners agreed to employ 
the plaintiff as manager for a certain time 
and before the end of the period two of the 
partners retired and the other two were 
not willing to continue the employment, 
it was held that the dissolution of the 
partners amounted to a wrongful dis¬ 
missal of the servant but that he was 
only entitled to nominal damages; [1890] 
8 G. B. 253. 

In Minnesota and Wyoming a master 
may not require the surrender of any of 
the rights of citizenship of his servants, or 
discharge them beoause of their nomination 
for an election, or interfere in the matter 
of their nomination in any way ; and in 
nearly all of the states it is a criminal 
offence for the master to threaten to dis¬ 
charge his servant, or to reduce his wages, 
or to promise to give him higher wages, or 
otherwise to attempt to influence a voter to 
give or withhold his vote. In Tennessee 
absence for voting is declared no violation 
of the employment contract for personal 
services, and every oontract designed to 
keep employes from the polls is declared 
voia; Stimson, Lab. L. 117 and statutes 
there cited. 

The master is bound to provide neces¬ 
saries for an infant servant unable to pro¬ 
vide for himself; 2 Carapb. 650; 1 Leach 
137 ; 1 Bla. Com. 427, n,; but not to furnish 
him with medical attendance and medicines 
during the illness; 4 C. tic P. 80; 7 Vt. 
76. 


The master is answerable for every such 
wrong of the servant or agent as is com¬ 
mitted by him in the course of the service 
and for the master's benefit, though no ex¬ 
press command or privity of the master be 

R roved; L. R. 2 Ex. 259 ; 36 L. J. Ex. 147. 

uch liability springs out of the relation it¬ 
self and does not depend on the stipulations 
of their oontract. Within the scope of his 
authority, the servant may be said to be 
the raeaium through which the master 
a^ts; it follows, as a general rule, that for 
the tortious acts of the servant, the master 
is liable; 42 Ark. 458; 118 U. S. 824 ; 2 
Wheat. 845; 11 Bush 465 ; 25 Ill. App. 521 : 
19 Wend. 845 ; 40 E. L. A Eq. 329 ; 28 Vt! 
178; 155 Mass. 104; 75 Hun 68; 160 Pa. 


800 ; 68 Conn. 155 ; 98 Mich. 1 ; although 
contrary to his express orders, if not done 
in wilful disobedience of those orders; 14 
How. 468 ; 7 Cush. 385; 10 Ill. 509 ; 132 U. 
8. 518 ; Bee 65 Hun 619. 

The reason for this rule lias been ably ex¬ 
pounded by Shaw, C. J., in the leading 
American case on this subject: “ Every 
man, in the management of his own affairs, 
whether by himself or by his agents or ser¬ 
vants, shall so conduct them as not to in¬ 
jure another; and if he does not, and an¬ 
other thereby sustains damage, he must 
answer for it.” 4 Mete. 49;Allowed in 3 
Macq. 316. But this case was decided 
on another point involving the question 
of the liability of a master for the negli¬ 
gence of a fellow servant, as to which see 
in/ra. 

The master is not liable for acts com¬ 
mitted out of the course of his employment; 
20 Conn. 284; 17 Mass. 508; 150 id. 819; 69 
Miss. 723 ; 37 W. V a . 606; 16 E. L. &. 
Eq. 448 ; 63 Hun 8; nor for the wilful 
trespasses of his servants; l East 106; 
24 Conn. 40; 1 8m. Ind. 455; 2 Mich. 
510 ; unless committed by his command 
or with his assent; 8 Ind. 312; 2 Stra. 


The master is bound to furnish suitable 
means and resources to accomplish the 
work; 73 Wie. 406; 126 Ind. 445; 79 Me. 
404; 110 Mass. 240 ; 129 id. 268 ; 95 Pa. 211; 
80 N. Y. 876 ; 81 Ohio 8t. 479 ; 72 N. Y. 607; 
53 Tex. 206; 65 Mo. 225; 100 U. 8.218; 37 E. 
L. & Eq. 281 ; to exercise ordinary care to 


provide his servants a reasonably safe place 
tor work ; 85 Fed. Rep. 358 ; 81 id. 679; 81 
Kan. 586 ; 66 Wis. 520 ; 34 Minn. 821 ; 60 
Mich. 501 ; 143 Mass. 197; 48 N. Y. 8upr. 
Ct. 156; 84 Wis. 418; to use ordinary care 
to keep machinery in a safe condition, and 
lie is not relieved from that obligation by 
delegating the management of a machine 
to a servant; 146 Mass. 580. But it has been 
held that lie is only bound to furnish means 
and resources which to his own knowledge 
are not defective ; 10 C. B. N. 8. 669 ; 33 L. 
J. C. P. 829; and tliat he is not bound to 
furnish the newest, safest, and best ap- 
plianoes for the use of his employes, nor 
is he an insurer of their safety ; lie may 
furnish such appliances as are ordinarily 
sufficient for the purpose intended, and 
such as can, with reasonable care, be used 
without danger ; 79 Me. 404 ; 50 Conn. 438; 
74 Ind. 440 ; 84 Mich. 289; 65 Cal. 96; 183 
N, Y. 278 : 93 Pa. 370; 171 id. 581; 109 Ill. 
814: 136 Mass. 1. He is not liable for 
hidden defects of which he had no knowl¬ 
edge ; 4 111. App. 533; nor for known de¬ 
fects. unless they are such as, by the 
exeroise of due care, he might have known 
to be dangerous; 1 id. 510; and the mere 
fact of injury received by the servant raises 
no presumption of negligence on the part 
of the roaster; 86 W. Va. 232; see 113 Mo. 
170 ; 80 Mias. 848; but it has been held 
Jthat an employe has a right to suppose 
that his master has used reasonable care in 
guarding against defects in appliances 
furnished for his use; 88 W, Va. 546 ; and 
see 128 Pa. 294, where it was held that 
though better machinery existed, yet, 
if the machine by which the servant was 
injured was in general use and if reason¬ 
ably safe when prudently used, the master 
was not liable; 92 id. 270. In order to 
hold an employer liable for injuries caused 
by the dangerous condition of a building, 
the servant must allege distinctly both 
that the master knew of the danger and 
the servant was ignorant of it; 13 Q. B. D. 
259 ; 18 id. 685 ; 56 L. J. Q. B. 340. In an 
action by an employe for damages result¬ 
ing from the negligence of his employer 
in furnishing defective appliances, it is no 
defence to show that he might have been 
injured in the same manner if the appli¬ 
ances had been in good condition ; 48 Pac. 
Rep. (CoL) 681. If the servant knows that 
he is running a risk, through defective ma¬ 
chinery or otherwise, he cannot recover for 
injuries; 39 Ill. App. 642 ; 58 id. 83, 250 ; 
59 id. 260; 112 U. 8. 877 ; 71 Fed. Rep. 
143; 148 N. Y. 372, reversing 20 N. Y. S. 
1010, Vann, J., dissenting ; & N. E. Rep. 
(Ind.) 961 ; 34Atl. Rep. (Md.) 872 : 46Neb. 
550 ; 34 S. W. (Tex.) 298 ; 72 Fed. Rep. 250; 
165 Mass. 267, 368; 164 id. 282; 91 Wis. 
208; 65 N. W. Rep. (Mich.) 067; 142 Ind. 
596; 165 Mass. 233 ; 38 N. Y. Supp. 591 ; 74 
Fed. Rep. 186 ; but see 21 Can. S. C. R. 581; 
98 Ala. 578. An employe assumes the 
ordinary risks of his employment; 68 N. 
W. Rep. (Neb.) 1058 ; 89 Ga. 318; and also 
risks arising from unsafe premises which 
are known to him or apparent and obvious 
to persons of his experience and under¬ 
standing if he voluntarily enters into the 
employment or after he enters makes no 
complaint or objection; 68 N. W. Rep. 
(Neb.) 1058. 14 The adult servant is pre¬ 
sumed to possess ordinary intelligence, 
judgment, and discretion to appreciate such 
dangers incident to his employment as are 
open and obvious, and knowledge of them 
on his part will be presumed or imputed 
to him as matter of law ; 88 Wis. 442; and 
the master is not bound to warn him of 
such danger; ” 47 N. Y. S. 521. 

This presumption is strengthened when 
the servant is also an expert in his employ¬ 
ment ; 70 Wis. 136, where the whole sub¬ 
ject iB considered and the authorities col¬ 
lected. An employe who under such cir¬ 
cumstances is injured by reason of a defect 
in a tube easily discoverable, is guilty of 
contributory negligence; 88 id. 442; if he 
have a thorough knowledge of the risk 
and voluntarily undertakes it; 63 L. T. 
287. 

Where a person without fault is placed 
in a situation of danger, he is not to be 
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held to the exercise of the same care and 
c&ation that prudent persona would exer¬ 
cise where no danger was present, nor is he 
guilty of contributory negligence because 
he fails to make the most judicious choice 
between hazards presented; the question 
is not what a careful person would do 
under ordinary circumstances, but what he 
might reasonably be expected to do in the 
presence of the peril, ana is for the jury ; 45 
N. E. Rep. (Ohio) 559 ; as is the question 
of contributory negligence and of whether 
one had assumed the risk who is injured 
whilst obeying the order of a foreman; 12 
U. S. App. 534. 

The mere knowledge and assent of an 
immediate superior, to a violation by an 
employe of a known rule of a company, will 
not as a matter of law relieve the employe 
from the consequences of such violation ; 
19 U. S. App. 586. See 63 Fed. Rep. 281; 
but one obeying orders of a superior does 
not assume the risk of the latter's neg¬ 
ligence ; 21 8. W. Rep. (Ala.) 440. If the 
servant, knowing a defect existed, gave 
notice to his employer of it, and was prom¬ 
ised that it would be remedied, ana con¬ 
tinued his work in reliance on this promise, 
he is not, in law, guilty of contributory 
negligence; 100 U.S. 213; 17 Col. 280; 1 


U. 8. A 
See 135 


ft- 


. 96: 7 id. 359 ; 44 Ill. App. 466. 
8. 554; 55 Ark. 483. 

Fellow Servant. The relation of the fel¬ 
low servant has been defined thus : “Those 
who engage in the same common pursuit 
under the same general control.” Cooley, 
Torts 541, n. 1. All who serve the same 
master; work under the same control ; 
derive authority and compensation from 
the same common source ; are engaged in 
the same general business, though it may 
be in different grades or departments of it. 
32 Ind. 411 ; L. R. 1 H. L. Sc. 326; 39 N. 
Y. 468; 2 Thomp. Negl. 1026. “All ser¬ 
vants in the employ of the same master, 
subject to the same general control, paid 
from a common fund, and engagea in 
promoting or accomplishing the same com¬ 
mon object.” Beach, Contrib. Neg. 338. 
Those who have in view a general com¬ 
mon object. L. R. 1 Q. B. 149, 155 ; 35 L. 
J. Q. B. 23. By the Texas act of 1893 the 
essential requirements are: 1, That they 
be engaged in the common service; 2, in 
the same grade of employment; 3, be 
working together at the same time and 
place; 4, be working for a common pur¬ 
pose. riee Fellow .Servant. 


Where a master uses due diligence in the 
selection of competent and trusty servants, 
and furnishes them with suitable means to 
perform the service in which he employs 
them, he is not answerable to one of them 
for an injury received by him in conse¬ 
quence of the carelessness of another while 
both are engaged in the same service ; 4 
Mete. 49; 3 M. & W. 1 ; 100 U. S. 213; 154 
Pa. 130 ; 88 N. Y. 146 ; 46 N. Y. Supp. 137 ; 59 
Fed. Rep. 626: 84 Ky. 79 ; 56 Ga. 645; 27 
W. Va. 145; 59 Tex. 334 ; 68 Cal. 225; 46 
N. E. Rep. (Mass.) 624; 3 Col. 499. The 
reasons for the rule have been thus stated : 
“ In considering the rights and obligations 
arising out of particular relations, it is 
competent for courts of justice to regard 
considerations of policy and general con¬ 
venience, and to draw from them such 
rules as will, in their practical application, 
beet promote the safety and security of all 
parties concerned. Where several persons 
are employed in the conduct of one com¬ 
mon enterprise or undertaking, and the 
safety of each depends to a great extent on 
the care and skill with which each other 
shall perform his appropriate duty, each is 
generally an observer or the conduct of the 
others, can give notice of any misconduct, 
incapacity, or neglect of duty, and leave 
the service if the common employer will 
not take such precautions and employ such 
agents as the safety of the whole party may 
require. By these means the safety of each 
will be more effectually secured than 
could be done by a resort to the common 
employer for indemnity in case of loss by 
the negligence of each other.” 4 Mete. 49. 
The rule does not extend to the exemption 
Of the servants from liability to a fellow 


servant for his negligence; 22 Minn. 185; 
58 Ind. 121 ; 130 Mass. 102 ; 11 Ex. 832 ; L. 
R. 3 Exch. D. 341, See 112 U. S. 377, for a 
review of the origin of the doctrine as to 
fellow servants. 

If the master is negligent, the concur¬ 
ring negligence of a fellow servant is no 
defence ; 40 S. W. Rep. (Tex.) 1060. Where 
the employer knew, or ought to have 
known, that a servant was incompetent, 
the former is liable to a fellow servant for 
the negligence of the incompetent servant; 
181 Pa. 497. 

Vice Principal. If the master entrusts 
the entire supervision of his business, or of 
a distinct department, to his employe, such 
an employe may be termed a general vice 
principal, for whose negligence the master 
is liable; but if he entrusts only the dis¬ 
charge of his absolute personal duties, such 
as to employ competent co-workers, to an 
employe, the latter may be termed a special 
vice principal, for whose negligence only 
in the discharge of these absolute personal 
duties the master becomes liable ; 19 U. S. 
App. 245. 

The “shift boss” in a mine whose bus¬ 
iness it is to direct miners where to work, 
when performing that duty, acts in the 
capacity of master or vice principal and if 
he knows of a concealed danger, such as 
an unexploded blast, at the place where he 
seta a miner to work, of the existence of 
which the latter is ignorant and unable 
with ordinary care to ascertain and does 
not inform him thereof, the master is 
liable ; 95 Wis. 308. 

The test in determining what is a vice 
principal seems to be not from the grade 
or rank of the service, but from the char¬ 
acter of the act performed; 53 N. Y. 549; 
110 Mass. 240; McKenney, Fellow Serv. 
§ 23. It has been held by some courts that 
a servant who is a vice principal , or who 
acts in the place of the master, is not a 
fellow servant with those beneath him, or, 
in other words, that the master is re¬ 
sponsible to inferior servants for the act of 
tneir superiors; 19 U. S. App. 245; 88 Mo. 
360; 85 Tenn. 227; 84 N. C. 309; 38 Ohio 
St. 221 ; 3 id. 201 ; 78 Va. 745 ; 69 Ga. 137 ; 
44 la. 134 ; 109 Ill. 288; 9 Bush 81 ; 93 Ill. 
802 ; 8. C. 34 Am. Rep. 168; 19 S. E. Rep. 
(Va.) 652; 59Fed. Rep. 394 ; 65 Vt. 553 ; 6 C. 
C. App. 205, 636; 100 U. S. 214'; 112 id. 377 ; 
48 Fea. Rep. 02; 51 id. 182. On the other 
hand this broad doctrine has been denied 
in some jurisdictions ; 98 N. Y. 511 ; 78 Me. 
217 ; 90 Pa. 240 ; 112 id. 72; 129 Mass. 268 ; 
48 Kan. 120 ; L. R. 1 Sc. App. 320 ; L. R. 10 
Q. B. 62 ; 20 Md. 212 ; 98 Ind. 282 ; 42 Mich. 
34; 32 Minn. 54; 51 Cal. 255. Another 
rule, established in some jurisdictions, is 
that in any extensive business, divided 
into distinct departments, a laborer in one 
department is not a fellow servant with a 
laborer in another and separate depart¬ 
ment ; 30 Ga. 150 ; 9 Heisk. 37; 77 Ill. 391. 
And this rule has also been denied by some 
courts, except in cases where the master 
has surrendered the oversight of the de¬ 
partment and put it in the hands of an 
agent; 07 Tex. 597 ; 129 Mass. 268 ; 112 Pa. 
400; 65 Md. 438; 42 Mich. 34 ; 14 Minn. 
360. 

The rule as to fellow servants depends 
on the law of the place where the ac¬ 
cident occurs ; 79 Fed. Rep. 934 : 32 id. 
893 ; 41 id. 667; but Bee 5t id. 182. The 
decisions on the whole subject are said to 
be in inextricable confusion ; 30 Am. L. 
Rev. 840. 

Who are fellow servants. The following 
are held to be fellow servants: Baggage 
master and switch tender; 83 Minn. 218; 
boatswain and stevedore; 30 Fed. Rep. 
878 ; brakeman and car inspector ; 46 Ark. 
555 ; brakeman and conductor taking engi¬ 
neer's place on a locomotive ; 55 Mich. 57 ; 
laborer in a tunnel and an employe who 
rovided him with tools ; 39 N. J. L. 117 ; 
rakeman and fireman; 49 Mich. 497; 
director of brakeman and brakeman ; 71 
Mo. 164 ; brakeman and station master ; 
119 Mass. 419 ; brakeman and station agent; 
69 Wis. 188 ; fireman and switch tender; 
88 N. Y. 481 ; brakeman and train des¬ 
patches 78 Ind. 77, brakeman and con¬ 


ductor; 136 Mass. 1 ( contra , 71 N W 
Rep. (Neh.) 776); 41 S. W. Rep. (Tex.)70‘; 
mate and common saiior ; 17 N. E. Rep. 
(Maas.) 617; captain and the crew ; [1892] 
IQ. B. 58; snow shoveller and conductor ; 
54 Wis. 226 ; tunnel repairer and trainman ; 
103 Ind. 805 ; agent and manager of express 
company and an ordinary employe; 55 
Wis. 458 ; mine lioss and a driver boy ; 112 
Pa. 567; mine boss and miner; ia. 72 ; 
runner of an hoisting engine and men in 
Bhaft; 14 Fed. Rep, 833; engineer and 
brakeman; 15 Lea 145; brakeman on a 
regular train and the conductor on a wild 
train ; 167 U. S. 48 ; a winchman and a man 
working in the hold of a vessel ; 79 Fed. 
Rep. 972; conductor and engineer of a 
railroad train and an employe of the same 
company riding on a hand car : 80 id. 260 ; 
conductor and train hand; 27 S. E. Rep. 
(W. Va.) 278; a section hand unloading 
ties from a train and a section foreman 
temporarily in charge of a train ; 71 *N. W. 
Rep. (Mich.) 464; gang boss on a railroad 
and those employed under him; 10 8up. 
Ct. Rep. 843 (reversing 51 Fed. Rep. 182, 
Fuller, C. J., and Field and Harlan, JJ, f 
dissenting) ; a motorman and a track re¬ 
pairer ; 67 N. W. Rep. (Minn.) 1006; motor 
man and track foreman; 26 S. E. Rep. 
(N. C.) 923; an engineer and a switch¬ 
man ; 35 S. W. Rep. (Tex.) 564; though 
employed and discharged by different su¬ 
periors ; id. 

Where a mining corporation is under the 
control of a manager, and is divided into 
three departments, each with a superin¬ 
tendent under tho general manager, and in 
one of the departments there are several 
gangs of workmen, the foreman of one of 
these gangs, whether he lias or has not au¬ 
thority to engage and discharge the men 
under him. is a fellow servant with them ; 
1G8 U. S. 8G. 

The following have been held not to be 
fellow servants : Wheel-inspector and bag¬ 
gage man and train hands; 34 Fed. Rep. 
616; engineer and boiler repairer; 109 Pa. 
290; brakeman and road master; 31 Kan. 
197 ; brakeman and track repairer; 4 S. E. 
Rep. (Va.) 339 ; captain and sailor ; 47 Wis. 
C02 ; pilot and servants on a vessel ; 10 Q. 
B. 125 ; mate and deck hand ; 18 Fed. Rep. 
625 ; pilot and deck hand ; 23 id. 413 ; min¬ 
ing captain and laborer; 50 Mich. 179; 
superintendent and employe ; 57 Cal. 20 ; 
general manager and train despatcher and 
brakeman ; 23 Ain. & Eng. R. R. Cas. 453 ; 
train despatcher and conductor ; 8 id. 162 ; 
a floor man in charge of work and a man 
working under him ; 45 N. Y. Supp. 234 ; a 
conductor and train hand; 7 Ohio Dw\ 
206 ; an engineer and a porter ; 35 S. W. 
Rep. (Kv.) 199 : engineer and brakeman ; 
4t S. W. Rep. (Tex.) 70 ; the foreman of a 
section crew and an engineer of strain not 
connected with the work of the sectiop 
men ; 07 N. W. Rep. (Neb.) 447 ; the train¬ 
men of a railroad company and the em¬ 
ployes of another company over whose 
road the train is run : 32 N. Y. Supp. 627 ; 
the conductor of a train and trainmen ; 112 
U. S. 377; conductor and engineer; id., 
Bradley, Matthews, Gray, and Blatchford, 
JJ\, dissenting. 

The sending of one’s servant to work for 
another and to be under the immediate 
control of the latter’s foreman, does not 
thereby make him a fellow servant of the 
other employes, and he can have no re¬ 
covery for injuries occasioned by their 
negligence ; 44 N. Y. Supp- 234. 

See 30 Am. L. Rev. 840 ; 2 Harv. L. Rev. 
212 ; 40 Ain. L. Reg. n. s. 766. 


The English “ Employers Liability Act ” of 18B0 
has been a model for many similar acts in America, 
and is as follows r 

“Where, after the commencement of this act, 
personal injury is caused to a workman— 

(1) By reason of any defect in the condition of the 
ways, works, machinery, or plant, connected with 
or used in the business of the employer ; or (2) By 
reason of the negligence of any person in the service 
of the employer who has any superintendence In¬ 
trusted to him whilst in the exercise of such super¬ 
intendence ; or (8) By reason of the negligence of 
any person In the service of the employer, to whose 
orders or directions the workman at the time of the 
injury was bound to conform and did conform, 
where such injury resulted from his having so con- 
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formM . or i4‘ By re*»oo of U»* act or omlMtoo of 
toy person in th* serrk* o t the employer done or 
marie in ohe»lleiH*e to the rule* or by-lews or the 
employer, or in obedience to particular Instructions 
frivpn by eny (ereui il«l«|piiei with the euthorlty 
of the employer id that behelf j or (5) By reesoa of 
the DetfUfrencv of nnv person in the service of the 
employer who has ("he chArye or control of eny 
mfroal. (oinlv locomotive engine, or train upon a 
railway, the workman, or lu case tlie injury results 
in his death, the lo^al personal representatives of 
tlie workman, and any persons entitled in case of 
death, shall have the "same ritfhl of compensation 
and remedies against the employer as if the work¬ 
man had not been a workman, or In the service 
of the employer, or eti£ik ( ?ed in his work. 11 

The statutes passed in many of the state* are 
usually not so s\\ecping as the Eniflish Act. Such 
acta are now in force in Alabama. Arkansas. Cali¬ 
fornia, the Dakotas. Florida, Uoorjrla, Indiana. I vva, 
Kansas. Kentucky, IAiiiislatm. M;tssachuselts, Min¬ 
nesota. Mississippi. Missouri. Montana.Rhode Island, 
Texas, Wisconsin. Wyoming. There are also provi¬ 
sions to the same efTet't in the Constitutions of Mis¬ 
sissippi and South Carolina. 

The Prussian law un to June, recopnixed the 
doctrine of the non liability of the employer, hut 
the commercial cote has made the employer liable 
in case of carriage by land or water. As to the 
liability of the master on the comment of Europe, 
generally, see 9 Jurul. Rev. 249. 

!>ee 1 nscrance. H orkmcn's /ndustrial 
Insurance . 

See Browne: Wood, Master and Ser. ; 

1 Lawson, R. & R. 231-331 ; Stirason, 
Labor Laws ; Bailey, Master’s Liability ; 
Napton, Liability of Employer ; Roberts & 
Wallace, Duty of Employer; McKinney, 
Fellow Servants ; Employe; Labor Union; 
Laborer ; Liberty of Contract ; Trade 
Secrets; Railway Relief. 

MASTER IN CHANCERY. An 
officer of a court of chancery, who acts as 
an assistant to the chancellor. 3 Edw. Ch. 
458 ; 19 Ill. 131. 

A master in chancery is an officer ap¬ 
pointed by a court to assist it in various 
proceedings incidental to the progress of 
the case before it, and is usually employed 
to take and state accounts, to take and re¬ 
port testimony, and to perform such duties 
as require computation of interest, the 
value of annuities, the amount of damages 
in particular cases, the auditing and ascer¬ 
taining of liens upon property involved, 
and similar services. The information 
which he may communicate by his findings 
in such cases, upon the evidence presented 
to him, is merely advisory to tne court, 
which it may accept and act upon, or dis¬ 
regard in whole or in part, according to 
its own judgment as to the weight of the 
evidence ; 104 U. S. 420. 

The masters were originally clerks associated with 
the chancellor, to discharge some of tbe more 
mechanical duties of his office. They were called 
preceptores. and gradually increased in number un¬ 
til there were twelve of them. They obtained the 
title of masters .in the reign of Edw. III. Their 
office was mainly judicial in its character, but some¬ 
time* included ministerial offices. See 1 Spence, Eq. 
Jur. 360-387 ; 1 Harr Ch. 436 ; 1 Bail. Ch. 77 ; 1 Des. 
Ch. 587. The office was abolished in England by 
15 & 16 Viet. c. 80. In the United States, officers of 
this name exist In many of the Gtates, with similar 
powers to those exercised by the English masters, 
but variously modified, restricted, and enlarged by 
statute, and In some of the states simila r officers are 
called commissioners and by other titles. 

The master's office Is a branch of the court and be 
has power to control the proceedings of parties be¬ 
fore him ; 8 Edw. Cb. 458. 

It is not within the general province of 
a master to pass upon all the issues in an 
equity case, nor is it competent for the 
court to refer the entire decision of a case 
to him without the consent of the parties. 
It cannot, of its own motion, or upon the 
request of one party, abdicate its duty to 
determine by its own judgment the con¬ 
troversy presented, and devolve that duty 
upon any of its officers ; Field, J M in 129 U. 
8. 524. But when tbe parties consent to 
the reference of a case to a master to hear 
and decide all the issues therein and such 
reference is entered as a rule of the court, 
the determinations of the master are not 
subject to be set aside and disregarded at 
the mere discretion of the court. A refer¬ 
ence by consent of parties of an entire case, 
though not strictly a submission of the 
controversy to arbitration—a proceeding 
which is governed by special rule—is a sub¬ 
mission of the controversy to a tribunal of 
tbe parties’ own selection, to be governed 
In its conduct by the rules applicable to the 


administration of justice in tribunals es¬ 
tablished by law. Its findings, like thoee 
of an independent tribunal, are to be 
taken as presumptively correct, to be re¬ 
viewed under the reservation contained in 
theconsent and order of the court, when 
there has been manifest error in the con¬ 
sideration given to the evidence, or in the 
application of the law, but not other¬ 
wise ; id- 

The reference of a whole case to a master 
has become in late years a matter of more 
common occurrence than formerly, though 
it has always been within the power of a 
oourt of chancery, with the consent of both 
parties, to order such a reference ; 1 Sim- 
l34. The power is incident to all courts of 
superior jurisdiction ; 07 U. 3. 581 ; and is 
covered in most of the states by statutes ; 
129 U. 3. 525, followed in 144 U. S. 585 ; 
145 U. S. 132 ; 153 U. S. 637. 

In most jurisdictions, where an action is 
properly in equity, the court has a right to 
refer it to a master, without consent of 
parties ; 25 la. 280 ; and such was the regu¬ 
lar practice in Pennsylvania until recent 
rules, made hy the supreme court, required 
equity coses to be tried by the judges In 
open court on rim roce testimony. 

The duties of the masters are, generally; 
first , to take accounts and make computa¬ 
tions : 18 How. 295 ; 2 Munf. 129 ; 14 Vt. 
501 ; Walk. Ch. 532 ; second, to make in¬ 
quiries and report facts ; 3 W. <& M. 258; 3 
Paige 305 ; 23 Conn. 529 ; 1 Stockt. Ch. 
809 ; 2 Jones, Eq. 238 ; 5 Gray 423 ; 5 Cad. 

90 : tJUrd , to perform some special minis¬ 
terial acts directed by the court, such as 
the sale of property ; 11 Humphr. 278 ; 25 
Barb. 440 ; settlement of deeds; see 1 Cow. 
711 ; appointment of new trustees, and the 
like ; 1 Barb. Ch. Pr. 488 ; fourth , to dis¬ 
charge such duties as are specially charged 
upon them by statute. 

In the federal courts the judges are pro¬ 
hibited by statute from appointing as 
masters any relation within tne degree of 
first cousin ; 1 Fed. Rep. 91 ; or except 
when special reasons exist therefor, a clerk 
of a federal court ; 20 Stat. L. ch. 415 ; but 
consent of parties is held to be sufficient 
special reason ; 3 Cliff. 146 ; 1 Fed. Rep. 

91 ; Rule 75. 

Cases in which reference to the master 
should be ordered are : Where inquiries as 
to compensation or damages do not involve 
such complexity of facts or amounts as to 
require an issue; 17 Ala. 295; to ascertain 
what are “ usual covenants ” according to 
local usages ; 17 N. J. Eq. 218 ; where plain¬ 
tiff in a bill for specific performance, shows 
Ilia right to a conveyance, but the defendant 
by sale or otherwise, has put it out of his 
power to convey ; 1 Cow. 711 ; to set tie the 
account in cases involving mixed questions 
of law and fact; 1 Hall 500 ; to inquire 
into the true value of the property at the 
time of sale, where an application was to 
reform a deed made by trustees in relation 
to trust property where the rights of in¬ 
fants were concerned ; 18 How. Pr. 512 ; to 
ascertain the damages suffered by defend¬ 
ant by reason of an injunction, wherejthe 
plaintiff failed to maintain his cause or 
discontinued it; 19 How. Pr. 413 ; to ascer¬ 
tain whether property given to a child on 
marriage was intended as an advancement 
in marriage, or as payment of a legacy ; 2 
M’Cord, Ch. 268 ; to ascertain the intention 
of the parties where the main issue was a 
latent ambiguity in a lease of coal lands, 
and a decree was reversed after but little 
inquiry below upon this point ; 18 Gratt. 
304. Where a controversy in equity turns 
upon facts and involves a variety of cir¬ 
cumstances, it should be referred to a mas¬ 
ter to sift the testimony and collate and 
report the facts: 58 Pa. 186 ; and a court 
of chancery ought not to decide upon ac¬ 
counts mutually existing and controverted 
between the parties without reference to a 
master; 1 Hen. & M. 543. 

A court of chancery may direct the refer¬ 
ence of a case to the master with author¬ 
ity to examine the defendant on oath, 
and such an examination will have the ef¬ 
fect of an answer ; 3 Rand. 434. 

Cases which should not be referred to a 


master are : Where, on the settlement of a 
long Account between the parties, the court 
has facts enough before It to strike the 
true balance, and both parties do not agree 
to or ask for reference ; 3 Woodb. & M. 
277 ; where the evidence is all written, and 
a decree can be rendered without difficulty; 
9 Port. 79 ; where it was sought to charge 
the lieira with a debt of their father, and it 
was necessary to decide whether the heirs 
had received assets ; 18 Ark. 118 ; to as¬ 
certain the amount due on a promissory 
note ; 8 III. 543 ; where the issue is dis¬ 
tinctly raised by the pleadings and testi¬ 
mony taken ; 1 Hoffm. Ch. 312 ; on a bill 
for a specific performance of a contract of 
sale where the nature of the title distinctly 
appears ; 4 Dessaus. 586. 

Orders of reference to a master should 
specify the principleson which the accounts 
are to be taken, or the inquiry proceeds, so 
far as the court shall have decided thereon; 
and tbe examinations before the master 
should bo limited to such matters within 
the order as the principles of the decree or 
order shall render necessary ; 2 Johns. Ch. 
495. In an order of reference to a master, 
the defendant may be directed to produce 
before the master “ all books, papers and 
writings, in his custody or power,” and may 
be examined on oath upon such interroga¬ 
tories as the master may direct, relative to 
the subject-matters of the reference ; 2 
Johns. Ch. 513. Where upon an order to 
deliver over books, papers, etc., the court 
intends to permit it to be done upon his 
own ex parte affidavit merely, he is direct¬ 
ed, generally, “to produce and deliver the 
same on oath,” but when the party is di¬ 
rected to produce and deliver them on oath 
14 before a master ” or “ under the direc¬ 
tion of a master,” it is that all parties in¬ 
terested may examine as to the full and 
fair compliance with the order ; 2 Paige 
432. Ana the master should, in such a 
case, afford reasonable time for such ex¬ 
amination to be made, and interrogatories 
to the party to be framed ; id. Where an 
order of referenoe to make preliminary 
inquiries preparatory to a hearing upon the 
merits is not an order of course, under 
some rule of court, and is not assented to 
bv all parties interested, such order can be 
obtained only by special application to the 
court upon due notice to all parties who 
have appeared and have an interest in the 
subject-matter ; 6 Paige 178. 

Where a case has been referred to a mas¬ 
ter, the consent of parties will not confer 
upon him authority to examine into a mat¬ 
ter not charged in the bill; 2 Stor. 243 ; 
and if he report as to a matter not referred 
to him the report quoad hoc is a nullity ; 5 
Fla. 478. 


It is his duty to report the facts, and not 
the mere evidence of facts, it being the 
province of the court to apply the law to 
the facts found and not to draw inferences 
of facts from the evidence ; 26 Conn. 264. 
A master appointed to report the sum due 
on a mortgage is not authorized to decide 
on the title; 36 Me. 115. 

A report of a master on facts submitted 
to him will be presumed to be true, and will 
not be reconsidered or set aside for an al¬ 
leged mistake or abuse of authority, unless 
it is clearly shown and the correction is 
required in equity ; 36 Me. 115. 

It is improper for a master to perform 
any official act, as master, in a cause in 
which he is solicitor or a partner of the so¬ 
licitor ; Walk. Ch. Cas. 453. Where a 
question before the master is as to the value 
of certain property, he should form an in¬ 
dependent judgment of his own, and the 
method of taking an average of estimates as 
a conclusion is tolerated only from neces¬ 
sity ; 2 Jones, Eq. 238, 

A master cannot reopen a cause for fur¬ 
ther testimony after the closing of the 
proofs and the submission of his draft re¬ 
port to the parties, without special order 
from the court, which will be granted only- 
on the ground of surprise, and under the 
same circumstances that would induce the 
court to make such an order before the 
hearing; 7 R. I. 81. Where a master lias 
reported back a case in. which he was or- 
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(Wred to take teeiimnny, it ia rw adjudicates 
and the case will not be recommitted unless 
specific errors oon be deeign&ted; 8 Woodb. 
& M. 157. 

Alter the report is prepared, it is proper 
for the master to hear exceptions and cor¬ 
rect his report, or if he disallows them, to 
report them to the court with the evidence; 
12 111. 277 ; hut he need not report all the 
testimony where the decretal order under 
which he acts does not require it; 52 Me. 
182, 147. As to reporting evidence, see A 
N. Y. Chy. Reprint 872. 

A matter may be referred to a master 
and his report received and confirmed 
all at the same term of the court; 8 Ala. 
88; but the general practice is to permit 
the report to lie over to the term follow¬ 
ing on motion of either party ; 1 Brock. 
529. 

A court of equity is not bound by the 
report of a master, but may confirm, mod¬ 
ify, or reject it, as the issues in the suit 
must be decided by the court itself; 19 U. 
S. App. 477 ; but this finding both of fact 
and or law will be presumed to be correct; 
155 U. S. 831 ; and will stand unless there 
is gome obvious error in the application of 
the law or serious mistake in the consider¬ 
ation of the evidence; 144 U. S. 585 ; 
id. 104 ; 38 W. Va. 454. See 151 U. S. 
285. 

In practice it is not usual for the court 
to reject the report of a master, with his 
findings upon the matter referred to him, 
unless exceptions are taken to them and 
brought to its attention, and, upon exami¬ 
nation, the findings are found unsupported 
or defective in some essential particular ; 
128 U. S. 617. 

The court will not interfere with a report 
of a master upon a question of fact depend¬ 
ing upon the credibility of witnesses, unless 
an-error is clearly made to appear ; 9 N. 
J. Eq. 309, 659 ; the report has not the po¬ 
sition of a verdict on a motion for a new 
trial at law, but on exceptions on a question 
of fact it is only necessary to review and 
weigh the evidence ; 18 N. J. Eq. 144 ; and 
it will not be overruled because the evi¬ 
dence is va^ue and conflicting, unless the 
conclusion is unwarranted by the evidence; 
id. The theory that it stands as a verdict 
obtains only when the findings are de¬ 
ductions from incorporated facts ; 152 Pa. 
42. 

As to sales by masters, see 7 N. Y. Chy. 
Reprint 63, note. 

As to when a decree founded on a mas¬ 
ter’s report will be opened, see 4 Edw. Ch. 
249 ; 6 Allen 457 ; and when reviewed, 6 
N. Y. Chy. Reprint 527, note. 

See generally, Dan. Ch. Pr. ch. xxvi.; 1 
Fost. Fed. Pr. ch. xxiii ; 15 Myer’s Fed. 
Dec. 827 ; Bennet, Masters : Tamlyn, Pract. 
& Master’s Office; Garland & Ralston, Fed, 
Pr. 

MASTER OF THE CROWE OF- 

FICE. The queen’s coroner and attorney 
in the criminal department of the court of 
queen’s bench, who prosecutes at the re¬ 
lation of some private person or common 
informer, the crown being the nominal 
prosecutor. Stat. 6 & 7 Viet. c. 20 ; Whart. 
Diet. 

MASTER OF THE FACULTIES. 
An officer under the archbishop, who 
grants licenses, dispensations, etc. See 
Court of Abches. Faculties 

MASTER OF THE HORSE. In 
England, this official was originally in 
actual charge of the royal Btables. That, 
however, is now entrusted to a permanent 
official known as the Crown Equerry and 
Secretary to the Master of the Home. The 
Master of the Horse, who is always a peer 
of high rank, is one of the three principal 
officers of the household, the firBt being the 
Lord Steward if and when that functionary 
exists, and the seconu being the Lord 
Chamberlain. The Master of the Horse, 
like the Lord Chamberlain and other chief 
officers of the household, goes in and out 
with the Ministry. His chief present func¬ 
tion is to attend the king on state occasions. 
Byrne. 


MASTER OF THE^OET. InSnc- 
Uah Law. An officer who superintends 
everything belonging to the mint. 

MASTER OF THE ORDEAECE. 

An officer, in England, to whose care aU 
the royal ordnance and artillery were com¬ 
mitted. 

MASTER OF THE REVELS. See 

Revels. 

MASTER OF THE ROLLS. In 
English, Law. An officer of chancery, 
who has the keeping of the rolls and grants 
which pass the great seal and the records 
of the chancery. He formerly exercised ex¬ 
tensive judicial functions In a court rank¬ 
ing next to that of the lord chancellor. 

Ad officer with this title existed In the time of the 
Conqueror. He had from moat ancient tlkoee an 
offloe In chancery, with distinct clerks. In early 
tlnoee no judicial authority was conferred by an ap» 
polntment as master of the rolls. In the rvlgns of 
Hen. VL and Edw. IV. he was found sitting in a Ju¬ 
dicial capacity, and from 16S9 to 1078, had the regula¬ 
tion of some branches of the business of the court. 
He was the chief of the masters In chancery ; and 
his Judicial functions, except those specially con¬ 
ferred by commission, appear to hare properly be¬ 
longed to him In this character. 1 Spence, Eq. Jut. 
100,157. 

Ail orders and decrees made by blm, except those 
appropriate to the great seal alone, were valid, un¬ 
less discharged or altered by the lord chancellor: 
but had to be signed by blm before enrolment; and 
he was especially directed to hear motions, pleas, 
demurrers, and the litre. Stat. 8 Qeo. IT. c. 80; 8 & 
4 Will. IV. c. M ; 8 Bla. Com. 442. 

Under the Judicature Acts, the court of the mas¬ 
ter of the rolls has been abolished, but be Isa judge 
of the high court, and alts as the head of one of 
the divisions of the court of appeal. He Is no 
longer, of necessity, a chancery lawyer. 

Provision is made for the abolition of this office 
when It shall become vacant, by order lo council, on 
the recommendation of the council of Judges, pro¬ 
vided that such order in council be laid before the 
houses ot parliament for thirty days, and during that 
time neither house address her majesty against it; 
Stat. 88 A 87 Viet. c. 60, |f 6, 81,88 ; Mod. £ W. Law 
Diet. 

MASTER OF a SHIP. In Maritime 


49 Fed. Rep. 463. The master himself may, 
in similar circumstances of necessity and 
distance from the owners, appoint a sub¬ 
stitute ; 1 Pare. Mar. Law 387 ; 2 Sumn. 
206 ; 13 Pet. 887. See 84 Barb. 418. During 
a temporary absence of the master, the mate 
succeeds ; 2 Sumn. 588. 

He must, at the commencement of the 
vovage, see that his ship Is seaworthy and 
fully provided with tne necessary ship's 
papers, and with all the necessary and cus¬ 
tomary requisites for navigation, as well 
as with a proper supply of pro visions,stores 
etc.; Bee 80; 2 Paine291; 1 Pet. Adm. 219; 
Ware 454 ; for the voyage ; 1 Pet. Adm. 
407 ; 1 W. dt M. 338. He must also make a 
contract with the seamen, if the voyage be 
a foreign one from the United States ; 1 
U: S. Stat. at L. 181 ; 2 id. 208. He must 
store safely under deck all goods shipped 
on board, unless by well-established custom 
or by express contract they are to be car¬ 
ried on aeck ; and he must stow them in 
the accustomed manner iu order to pre¬ 
vent liability-in case of damage. In respect 
to the lading or carriage of goods shipped 
as freight, he is required to use the greatest 
diligence ; and his responsibility attaches 
from the moment of their receipt, whether 
on board, in his boat, or at tne quay or 
beach ; 8 Kent 200 ; Abb. Shipp. 423. He 
should acquaint himself with the laws of 
the country with which he is trading ; 22 
How. 491. 


He must proceed on the voyagf in which 
his vessel may be engaged by direction of 
the owners, must obey faitnfully his in¬ 
structions, and by all legal means promote 
the interest of the owners of the snip and 
cargo ; 8 Cra. 242. On his arrival at a for¬ 
eign port, he must at onoe deposit, with 
the United States consul, vice consul, or 
commercial agent, his ship’s papers, which 
are returned to him when he receives his 


LftW. The commander or first officer of a 
merchant-ship ; a captain. 

Under the English Merchant Shipping 
Act, 1854, the term master includes “every 
person (except a pilot) having command or 
charge of any ship.” 

A distinction is noted between the two¬ 
fold duties and functions of the master, 
those in which as shipmaster he is entrust¬ 
ed with the management and navigation 
of the ship, either as the co-partner of 
the owners or their confidential agent ; 
Maclachlan, Merch. Ship. 184-186; and 
those in which as master mariner he is the 
officer in command on board ; id. 203, 
215. 

The master of an American ship must be 
a citizen of the United States; 1 Stat. L. 
287 ; and a similar requirement exists in 
most maritime states. In some countries 
their qualifications in point of skill and ex¬ 
perience must be attested by examination 
by proper authorities. This is provided for 
in England under the Merchant Shipping 
Act, 1894, but in the United States the civil 
responsibility of the owners for their acts 
is aeemed sufficient, although a license is 
required for the master of a steam vessel ; 
U. S. Rev. Stat. § 438. 

A vessel sailing without a competent mas¬ 
ter is deemed unseaworthy, and the own¬ 
ers are liable for any loss of cargo which 
may occur, but cannot recover on a policy 
of insurance in case of disaster ; 21 How. 
7, 23 ; 6 Cow. 270 ; 12 Johns. 128, 130 ; 21 
N. Y. 378 ; Deaty, Sh. & Adm. § 232. One 
to whom the navigation, discipline, and 
control of a vessel is entrusted, must be 
considered as master, although another is 
registered as such ; 59 Fed. Rep. 630. The 
owner of one half the legal title of a steam¬ 
boat, who is the master in possession, and 
who ia by written agreement entitled to 
such possession as master, is not liable to 
removal from his position as master ; 133 
U. 8. 599. 


clearance ; U. 8. R. S. § 4309. This does 
not apply, however, to those vessels merely 
touching for advice ; 9 How. 372. He must 
govern his crew and prevent improper ex¬ 
ercise of authority by his subordinates ; 2 
Suinn. 1. 584 ; 14 Johns. 19. He must take 
all possible care of the cargo during the 
voyage, and. in rase of stranding, ship¬ 
wreck, or other disaster, must do ail law¬ 
ful acts which the safety of the ship and 
the interest of the owners of the ship and 
cargo require ; Fland. Shipp. 190 ; 19 How. 
150 ; 13 ret. 387. It is proper, but not in¬ 
dispensable, in case of an accident, to note 
a protest thereof at the first port after¬ 
wards reached ; 0 McLean 76 ; and to give 
information to the owners of the loss of the 
vessel as soon as he reasonably can ; 4 Mas. 
74. After stranding he must take all pos¬ 
sible care of the cargo ; 9 Wall. 682- In a 
port of refuge, he is not authorized to sell 
the cargo as damaged unleaa necessity be 
.shown ; but where it is so much injured as 
to endanger the ship, or will become ut¬ 
terly worthless, it is his duty to sell it at 
the place where the necessity arisen ; 1 
B latch. 357 ; 1 Story 342. When possible, 
he is bound to notify tl»e owners before 
selling ; 30 Me. 802 ; but he cannot sell 
after the completion of the voyage, when 
the owners of the cargo can be communi¬ 
cated with or readily reached ; 38 Fed. 
Rep. 380. He may contract for definite 
salvage in case of emergency ; 48 Fed. Rep. 
925. And under certain circumstances he 
may even sell the vessel where she is in dan¬ 
ger of destruction ; 37 Fed. Rep. 871 ; but 
vessel and cargo can only be sold in case 
of urgent necessity ; 13 Moo. P. C. 144 ; 
L. R. 8C. P. 319. He should consult the 
owners if possible ; failing that lie should 
consult disinterested persona of skill and 
experience whose advice to sell would be 
strong evidence in justification of a sale ; 6 
Hall 27. While the master of a stranded 
vessel may, in case of urgent necessity. 


The master is selected by the owners 
and is their confidential agent; 1 Wheat. 
66 ; in case of his death or disability dur¬ 
ing the voyage, the mate succeeds; if he 
also dies in a Foreign country, the consignee 
of the vessel, or tne consul of the nation, 
may, in a cose of necessity and in the ab- 


throw overboard or otherwise sacrifice his 
cargo to obtain the release of his vessel, he 
has no right to give it away ; if he does, 
the donee takes no title to the property, but 
is liable therefor as bailee, and ia bound 
to surrender it upon demand ; 44 Fed. Rep. 
481 . 
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Id time of war, be must avoid acts which 
will expoee his vessel and cargo to seizure 
and confiscation, and must do all acts re¬ 
quire! for the safety of the vessel and car¬ 
go and the interests of their owners. In 
case of capture, he is bound to remain by 
the vessel until condemnation, or until re¬ 
covery is hopeless; 3 Mas. 161. He must 
bring home from foreign ports destitute 
seamen; Act of Congr, Feb. 3$, 1803, §4; R. 

S. ^ 45711 ; and must retain from the wages 
of his crew hospital-money : Act of Congr. 
Mar. 3. 1875; R. S. § 4585. He is personally 
liable to seamen for their wages ; 133 Mass. 
135. 

He is liable to the owners, and he and 
they to all others whose interests are af¬ 
fected by his acts, for want of reasonable 
skill, care, or prudence in the navigation 
or management of the vessel; 1 Wash. O. 

C. 143 ; including injuries done to the cargo 
by the crew ; t Mas. 104; and this rule In¬ 
cludes the improper discharge of aseamau ; 
Ware 65. 

His authority on shipboard is very great; 
Ware 506; but is of a civil character. 
He has a right to control and direct the 
efforts of the crew, and to use such force 
as may be necessary to enforce obedience 
to his lawful commands. He may even 
take life, if necessary, to suppress a routing. 
He may degrade officers: 1 Blatchf. & H. 
195, 366; 1 Pet. Adm. 344 ; 4 Wash. C. C. 
338 : 2 C. Rob. 261. He may punish acts of 
insolence, disobedience, and insubordi¬ 
nation, and such other offences, when he is 
required to do so for the safety and disci¬ 
pline of the ship. Flogging is.however, pro¬ 
hibited on merchant vessels; R.S. § 4611; and 
for any unreasonable, arbitrary, or brutal 
exercise of authority towards a seaman or 
passenger he i9 liable, criminally and in 
a civil suit ; 4 U. S. Stat. L. 776, 1235. In 
all cases which will admit of the proper 
delay for inquiry, due inquiry should pre¬ 
cede the act of punishment; 1 Hagg. 274, 
per Lord Stowell. He has a right to exact 
from his officers and crew not only a strict 
observance of all his lawful orders, but also 
a respectful demeanor towards himself; 22 
Fed. Rep. 927. He may also restrain or 
even confine a passenger who refuses to 
submit to the necessary discipline of the 
ship ; 3 Mas. 242 ; but, without conferring 
with the officers and entering the facts in 
the log-book, he can inflict no higher pun¬ 
ishment on a passenger than a reprimand ; 

7 Pa. L. J. 77 ; 6 C. & P. 472 ; 1 Conkl. 
Adm. 430; 14 Johns. 119; Desty, Adm. § 
129. 

If the master has not funds for the neces¬ 
sary supplies, repairs, and uses of his ship 
when abroad, he may borrow money for 
that purpose' on the credit of his owners; 

8 Wash. C. C. 434; and if it cannot be 
procured on bis and their personal credit, 
he may take up money on bottomry, or in 
extreme cases may pledge his cargo ; 3 
Mas. 255. His authority to act as the 
owner's agent is based on necessity and 
ceases when the latter is within reach of 
instructions; [1893] A. C. 36; 67 Mich. 
264. He cannot bind owners to pay for re-, 
pairs done at the home port without special 
authority ; 47 Me. 254; 19 How. 22; nor 
when they or their agents are so near that 
communication can be had with them 
without delay : 31 Conn. 51: Abb. Shipp. 
162; 3 Kent 49. The extent of his con¬ 
tracts must be confined to the necessities 
of the case; 38 Fed. Rep. 447. He haa no 
authority to execute bottomry or any ex¬ 
press hypothecation of the ship for differ¬ 
ences in freights in favor of the charterer, 
or for his advances of charter money ; 37 id. 
436; 36 id. 919. See BOTTOMRY ; RESPON¬ 
DENTIA. 

Generally, when contracting within the 
ordinary scope of his powers and duties, he 
is personally responsible, as well as his 
owners, when they are personally liable. 
On bottomry loans, however, there is ordi¬ 
narily no personal liability in this country 
or in England, beyond the funds whicn 
comes to the hands of the master or owners 
from the subject of the pledge; 6 Ben. 1; 
Abb. Sh. 90 ; Story, Ag. §§ 116, 123, 294. 
See 37 Fed. Rep. 436. 


In most oases, too, the ship is bound for 
the performance of the master’s contract; 
Ware 323 ; but all contracts of the master 
in ohartering or freighting his vessel do 
not give such a lien ; 19 How. 82. 

Where the master of a ship is without fault 
during & period of detention resulting from 
seixure of the ship by legal process against 
the owner, he is entitled to wages on the 
terms of his contract, unless it stipulate to 
the contrary ; 89 Ga. 660. 

See Abbott, Shipp., 13th ed. pt. II. ch. i. 
—iv. ; 2 Parsons, Shipp. A Adin. ch. xiv. ; 

3 Kent, Lect. xlvi. Kay, Shipmasters A 
Seamen; Flanders, Shipp.; Desty, Shipp. 

A Adin. ; Blunt; Peters, Shipmasters ; 10 
Journ. Jur. 106; 3 Jur. Rev. 396; Flag, 
Law of ; I JEN. 

MASTER OF THE TEMPLE. The 

founder of the order of Knight Templars, 
and his successors, were called Magni 
Templi Magistri; and probably from hence 
he was the spiritual guide and director of 
the Temple. 

The chief minister*of the Temple Church in 
London is now called Master of the Temple. 
Jacob ; Dugd. War. 706. 

MASTERS AT COMMON LAW. 
In English Law. Officers of the superior 
courts of common law, whose duty is to 
tax costs, compute damages, take affidavits 
and the like. They are five in number in 
each court. See stat. 7 Will. IV., and 1 
Viot. c. 30. 

MASTERS’ LIABILITY. (1) The 

liability of masters for injuries occurring 
to servants in the course of their employ¬ 
ment, unless a servant assumes his own risk, 
or by his own act contributes to his injury, 
or unless the injury is due to the negligence 
of a fellow servant, in which case the fellow- 
servant is liable. 20 A. A E. Enry. 2nd ed., 
54 ; vol. 12, p. 903. (2) Their liability for d 1 
injuries to third persons or to property, 
caused by the negligence of servants, if 
the act which results in the injury is done 
while a servant is acting within the scope 
of his employment in the master’s service, 
though the act is not necessary to the |:c r- 
formance of the servant’s duties, and is not 
expressly authorized by the mt.stcr, or 
known t> him. See however, Sehv.-nt’s 
Liability. 74.vol. 20, p. 103. S<e Employers’ 
Liability Insurance ; Assumption of 
Risk. 

MATE. In Maritime Law. The offi¬ 
cer next in rank to the master on board a 
merchant ship or vessel. 

In such vessels there isnlwmye one mate, and some¬ 
times a second, third, and fourth mate, according 
to the vessel's and the trade In which she may 
be engaged. When the word mate Is used without 
uallAcatioo, It always denotes the first mate ; and 
tie others are designated as above. On large ships 
the mate is frequently styled first officer, and the 
second and third mates, second and third officers. 
Parish, Sea Off. Man. 83. 

The mate, as well as the inferior officers 
and seamen, is a mariner, and entitled to 
sue in admiralty for his wages ; and he 
has a lien on the vessel ‘ for his security. 
Even when he acts as master in conse¬ 
quence of the death of the appointed master, 
he can sue in the admiralty for his proper 
wages as mate, but not for the increased 
compensation to which he is entitled as 
acting master. And he is entitled, when 
sick, to be cured at the expense of the ship. 
The mate should possess a sufficient knowl¬ 
edge of navigation to take command of the 
ship and carry on the voyage in case of the 
death of the mas ter; and it may well be 
doubted whether a vessel be seaworthy for 
a Long voyage at sea when only the master 
is competent to navigate her; Blount, Com. 
Dig. 32; Dana, Seaman’s Friend 146; Cur¬ 
tis, Rights and Duties qf Merchant Seamen 
96, note.' It is the special duty of the mate 
to keep the log-book. The mate takes 
charge of the larboard watch at sea, and in 
port superintends the storage and breaking 
oat of the cargo. 

The mate succeeds, of course, to the sta¬ 
tion, rights, and authorities of the captain 
or master on the death of the latter, and he 
also lias command, with the authority re¬ 


quired by the exigenciesof the case, during 
the temporary absence of the master. See 
Dana, Seaman’s Friend ; Parish. Sea-Offi¬ 
cer’s Manual; Curtis. Rights and Duties of 
Merchant Seamen; Parsons, Maritime Law; 
Desty, Shipp. A Adm.; Master of a Ship. 

MATELOTAGE. The hire of a ship 
or boat. 

MATER F AMELIAS. In Civil Law. 

The mother of a family ; the mistress of a 

familv, 

A chaste woman, married or single. Cal- 
vinus, Lex. 

MATERIAL ALLEGATIpN. A 

''material allegation” is one essential to the 
claim or defense, and which could not be 
stricken from the pleading without leaving 
it insufficient. 12 Bush. (Ky.) 600. 

A "material allegation” is one necessary 
to support the cause of action. Civil Code 
of Kentucky, § 127; 130 Ky. 41, 112 S. W. 
328. 

MATERIAL ALTERATION. See 

Alteration. 

MATERIAL MEN. Persons who fur¬ 
nish materials to be used in the construc¬ 
tion or erection of ships, houses, or build- 

fly the general maritime law. material 
men have a lien on a foreign ship for sup¬ 
plies or materials furnished for such ship ; 
which may be enforced in the admiralty ; 
Bened. Adm. 266; 9 Wheat. 409 ; 19 How. 
359 ; 55 Fed. Rep. 523 ; 56 id. 237 ; but no 
such lien exists in the case of domestic ships; 
4 Wheat. 438 ; 20 How. 393; 21 id. 248; 
except when authorized by statute. See 
Lien. 

By statutory provisions, material men 
have a lien on ships and buildings, in some 
;f the states. See Lien. 

The term is now much used in connec¬ 
tion with those who furnished supplies to 
railroad companies, as to which see Re¬ 
ceivers. 

MATERIALITY. The property of 
substantial importance or influence, es¬ 
pecially as distinguished from formal re¬ 
quirement. Capability of properly in¬ 
fluencing the result of the trial. 

MATERIALS. Matter which is in¬ 
tended to be used in the creation of a me¬ 
chanical structure. 71 Pa. 293; 36 Wise. 
29. The physical part of that which has a 
physical existence. 

The general property in materials fur¬ 
nished to a workman remains in the bailor 
where the contract is merely one for the 
employment of labor and services; other¬ 
wise where it is a sale. See Bailment ; 
Mandate ; Trover ; Trespass. 


MATERNA MATERNIS (Lat. 
from the mother to the mother's). 

In French Law. A term denoting the 
descent of property of a deceased person 
derived from his mother to the relations on 
the mother’s side. 

MATERNAL. That which belongs to, 
or comes from, the mother : as, maternal 
authority, maternal relation, maternal es¬ 
tate, maternal line. See Line. 

MATERNAL PROPERTY. That 
which comes from the mother of the party, 
and other ascendants of the maternal stock. 
Domat, Liv. Prtl. t. 3, s. 2-, n. 12. 

MATkft N The state or condition 

of a mother. 

It is either legitimate or natural. The 
former is the condition of the mother w ho 
has given birth to legitimate children ; 
while the latter is the condition of her 
who has given birth to illegitimate chil¬ 
dren. Maternity is always certain ; while 
the paternity is only presumed. 

MATERTERA. A mother's sister. 

MATERTERA MAGNA. A grand- 
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mother's sister. 

MATERTERA MAJOR. A great¬ 
grandmother’s sister. 

MATERTERA MAXIMA. A great- 

great-grandmother’s sister. 

MATH. A moving. 

MATHEMATICAL EVIDENCE. 

That evidence which is established by a 
demonstration. It is used in oontraJis- 


To ascertain the matter in dispute we 
must recur to the foundation of the original 
controversy ; the thing demanded, not the 
thing found; 8 Dali. 405. An appeal will 
not lie on a claim insufficient in amount to 
ive jurisdiction when suit was instituted, 
ut which has been brought within the 
limitation by the after-aoorued interest; 2 
La. Ann. 788 ; id. 911 ; 12 id. 67. See 8 Cm. 
159; 1 S. A E. 289. 

MATTER IN DEED. Such matter 


are used for food, and whether they are 
consumed in the form in which they are 
bought from the producer or only after un¬ 
dergoing a process of preparation. 19 
Gratt. 618. 

MATTER OP 8UB8TANCE. That 

which goes to the merits. 

See Matter or Form. 

MATURITY. The lime when a bill or 
note becomes due. See Days of Grace. 


tinction to moral evidenoe. 

MATIMA. A godmother. 

MATRICIDE. The murder of one’s 
mother. 

MATRICTTLA. In Civil Law. A 
register in which are inscribed the names 
of persons who become members of aft as¬ 
sociation or society. Dig. 50. 8. 1. In the 
ancient church there was matricula cleri- 
corum , which was a catalogue of the offi¬ 
ciating clergy, and matricula pauperum, s. 
list of the poor to be relieved : henoe, to be 
entered in a university is to be matricu¬ 
lated. 

MATRIMONIAL CAUSES. In the 

English ecclesiastical courts there are five 
kinds of causes which are classed under 
this head, viz. : causes for a malicious 
jactitation ; suits for nullity of marriage, 
on aooount of fraud, incest, or other bar 
to the marriage ; 2 Hagg. Cons. 488 ; suits 
for restitution of conjugal rights; suits 
for divoroe on account of cruelty or 
adultery, or causes which have arisen since 
the marriage ; suite for alimony. 

Matrimonial cause* were formerly a branch of the 
ecclesiastical Jurisdiction. By the Divoroe Act of 
1657, they passed under the cognisance of the court 
for divorce and matrimonial causes created by that 
act- See Judicature Acts. 

MATRIMONIAL CAUSES ACTS. 

A series of English statutes relating to 
divorce and matrimonial causes. See 
Brett, Eng. Com. 958 ; 4 (Jhitty, Stat. 

MATRIMONIAL DOMICIL. See 

Domicil; Alien ; and see also 20 Law Mag. 
A Rev. 830 ; 2 Brett, Com. 957. 

MATRIMONTUM. In Civil Law. 
A legal marriage. A marriage celebrated 
in conformity with the rules of the civil 
Law was called justum matrimonium ; the 
husband rtr, the wife uxor. It was exclu¬ 
sively confined to Roman citizens, and to 
thoee to whom the connubium had been 
conceded. It alone produced the paternal 
power over the children, and the marital 
power—menus—over the wife. The far - 
reum, the coemptio t or the usus, was indis¬ 
pensable for the formation of this marriage. 
See Paterfamilias. 

MATRIMONY. Marriage ; the nup¬ 
tial state. See Marriage. 

MATRIX ECCLESIA. The mother 
church. 

A cathedral church, in respect of the 
parochial churches within the same diocese, 
or a parochial church, in respect of the 
chapels depending on her. Burrill; Cowell. 

MATRON. A married woman. 

MATRONS, JURY OP. See Jury 
of Women. 

MATTER. As used in law, a fact or 
facts constituting the whole or a part of a 
ground of action or defence. 16 Ind. 832. 
See 40 Ala. 148. 

Whatever is perceptible by the senses: 
any material. Anderson. The subject of 
legal action, consideration, complaint or 
defense. Id. Some substantial or essential 
thing ; opposed to form. Id.; 40 Ala. 148. 

MATT ER E N CONTROVERSY, or 
Off DISPUTE. The subject of litigation, 
in the matter for which a suit is brought 
and upon which issue is joined. 1 Wall. 
887. 


as may be proved or established by a deed 
or specialty. Matter of fact, in contradis¬ 
tinction to matter of law. Co. Litt. 820; 
Steph. PI. 197. 

MATTER OP PACT. In Pleading. 

Matter, the existence or truth of whioh is 
determined by the senses or by reasoning 
based upon their evidenoe. Tne decision 
of such matters is referred to the jury. 
Hob. 127; 1 Greenl. Ev. § 49. 

MATTER OP PORM. That whioh 
relates merely to the form of an instrument 
or to its language, arrangement, or tech¬ 
nicality, without affecting its substance. 

An important distinction, in determining 
the sufficiency of pleodingB and proceedings, 
is taken between matters of form and matters 
of substance. No definite general rule can 
be given for discriminating between these. 
The general principle is that whatever per¬ 
tains to the purpose of the instrument, to the 
obiects to be accomplished by it, or to any 
right involved or affected, is matter of sub¬ 
stance ; while what relates merely to the 
language or expression, without affecting the 
issue preeentea, the evidence reauisite, the 
rights presented, the rights of either party, 
or the steps necessary to be taken in further¬ 
ance of the proceedings, is matter of form. 
The importance of this distinction relates 
chiefly to the effect attributable to errors 
and defects, which, in matters of form, may 
be amended or disregarded much more 
readily than when in the substance. Abbott. 

MATTER IN ISSUE. That matter 
upon whioh the plaintiff proceeds by hia 
action, and which the defendant contro¬ 
verts by his pleadings. 15 N. H. 1. That 
ultimate fact or state of facts in dispute 
upon which the verdict or finding is pre¬ 
dicated. 4 Fed. Rep. 880. 

The disputed point or question. Ander¬ 
son ; 97 Ind. 438 A single, certain, and 
material point, arising out of the allegations 
or pleadings of the parties, and generally 
maae by an affirmative and a negative. Id.; 
5 Pet. (U. S.) * 149. When the parties come 
to a point which is affirmed on one side, and 
denied on the other, they arc said to be “at 
issue.” All debate is then contracted into a 
single point, which must be determined in 
favor of one t>f the parties. Id.; 3 Bl. Com. 
313. 

MATTER OF LAW. In Pleading. 
Matter, the truth or falsity of which is de¬ 
termined by the established rules of law or 
by reasoning based upon them. The deci¬ 
sion of such matters is referred to the 
oourt. Where special pleading prevails, it 
is a rule that matter of law must ce pleaded 
specially. The phrase here means matter 
which, if established ns true, goes to defeat 
the plaintiff’s charges by the effect of some 
rule of law, as distinguished from that 
which operates as a direofc negative. See 
70 N. C. 167. 

MATTER IN PAIS (literally, matter 
in the oountry). Matter of fact, as dis¬ 
tinguished from matter of law or matter 
of record. 

MATTER OF RECORD. Those facts 
whioh may be proved by the produotion of 
a record. It differs from matter in deed, 
which consists of facts whioh may be 
proved by specialty. 

MATTER SUBSEQUENT, IM¬ 
POSSIBLE BY. See Impossibility. 

MATTER OF SUBSISTENCE FOR 
MAN. All articles or things, whether 
animal or vegetable, living or dead, whioh 


MAXIM. An established principle or 
proposition. A principle of law univer- 
aallv admitted as being just and consonant 
with reason. 

Maxims are said to have been of compar¬ 
atively late origin in the Roman law. 
There are none in the Twelve Tables, and 
they appear but rarely in Gaius and the 
ante-Justinian fragments, or in the older 
English text-books and reports. The word 
maximum or maxima does not occur in the 
Corpus Juris in any meaning resembling 
that now borne by it; the nearest word in 
classical Roman law is regula ; Fortescue 
identifies the two terms, and Du Cange de¬ 
fines maxima as rtcepta sententia , regula 
vulao nostris et Anglis maxi me. Doctor 
and Student defines maxims as ” the foun¬ 
dations of the Law and the conclusions of 
reason, and therefore they ought not to be 
impugned, but always to be admitted.” 
Coke says they are “a sure foundation or 
ground of art and a conclusion of reason, 
so sure and uncontrolled that they ought 
not to be questioned," and that a maxim is 
so called guia maxima ejus digmtas et 
certissima auctoritas, atque quod maxime 
omnibus probetur” Co. Litt. 11a. HesayB 
in another place : '* A maxime is a propo¬ 
sition to be of all men confessed and grant¬ 
ed without proofe, argument, or discourse.” 
See 20 L. Quart. A Rev. 283. 

Regula appears not to be quite the same 
thing as maxim. The Digest makes the 
line between regula, definiUo, and sententia 
a narrow one. Sententia is used in several 
texts as equivalent to regula. Definitio, in 
Iabeo, is really a rule of law. In Papinius 
it is more like response prudentis. In 
some editions of the Corpus Juris, maxims 
are given under the name of Regulae et Sen- 
tentux Juris. See 20 L. Mag. A Rev. 263. 

Maxims in law are said to be somewhat 
like axk ms in geometry. 1 Bla. Com. 68. 
They are principles and authorities, and 
part of the general customs or common 
law of the land, and are of the same 
strength as acts of parliament, when the 
judges have determined what is a maxim. 
ThiB determination belongs to the court 
and not the jury ; Termes ae la Ley Doct. 
A Stud. Dial. 1, c. 8 ; they prove themselves ; 
id. Maxims of the law are holden for law, 
and all other cases that may be applied to 
them shall be taken for granted ; Co. Litt. 
11, 67. See Plowd. 27 b. 

The alteration of any of the maxims of 
the common law is dangerous; 2 Inst. 210. 

See the introduction by W. F. Cooper to 
Barton’s Maxims. . 

Later writers place less value on maxims; 
thus: "It seems to me that legal maxims 
in general are little more than pert head¬ 
ings of ohapters. They are rather minims 
than maxims, for they give not a particu¬ 
larly great, but a particularly small, amount 
of information. As often as not the excep¬ 
tions and qualifications to them are more 
im[>ortant than the so-called rules.” 2 
Steph. Hist, of Cr. L. 94. 

«♦ We believe that not a single law maxim 
can be pointed out which is not qbnoxious 
to objection.” Towns. SI. A Lib. S 88. 

** Many of the sayings that are dignified 
by the name of maxims are nothing but 




ere fond of sententious phrases, an 
tmetimes sacrificed accuracy of defini- 
on to terseness of expression ; and some 
. . have no definite meaning at all.” E. 
. Keasbey, in 8 N. J. L. J. 160. 

•• Maxims are not all of equal value ; some 
ight to be amended and others discarded 
together; they are neither definitions 
ar treatises; they require the test of care- 
il analysis; they are in many instances 
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nttrwlT gruide-poats pointing to the right 
road. Vhii not the road Itaelf.” Prof. Jere¬ 
miah Smith, in • Harr. L. Rev. 86. 

“ I need hardly repeat that I deteet the 
attempt to fetter the law by maxima. They 
ere almost invariably mislea din g; they are 
for the most part no large and general in 
their language that they always include 
something which really is not intended to 
be included in them.” Lord Esher, M. R., 
in 19 Q. B. D. 653. 

Maxims hare been divided, as to their 
origin, into three classes: Roman, Roman 
modified, and indigenous; 20 L. Mag. & 
Rev. 383. . 

The application of the maxim to the case 
before the court is generally the only diffi¬ 
culty. The true method of making the ap¬ 
plication is to ascertain how the maxim 
arose, and to consider whether the caso to 
which it is sought to be applied is of the 
same character, or whether it is an excep¬ 
tion to an apparently general rule. This 
requires extended discussion, which it has 
received (so far as the more important 
maTima are conoerned) in the able treatise 
on I<egal Maxims by Broom. 

Non ex rtgula jut tumatur , sed ex jure 
ovod est regula fiat. The law should not 
Be taken from maxims, but maxims from 
the law ; 9 Jurid. Rev. 307. 

The earliest work on maxims appears to 
have been that of Bacon (1680), followed 
by Noy (1641), Wingate (1668), Heath 
(Pleading, 1694), Francis (1728), Grounds 
and Rudiments of Law and Equity (an¬ 
onymous, 1751, of which Francis was the 
author). Branch (1753), Lofft (1776, in his 
Reports). In the present century, Broom 
(1845),Trayner (1872,1883),CottereU( 1881, 
1894), and Wharton’s Dictionary (1848, 
1892). Lawson (1883). Bell’s Dictionary 
(Scotch, 1890), Peloubet (New York, 1880), 
Barton, Stimson, Morgan, Tayler, Hening, 
Hal k ere ton, Jackson (Law Latin), and 
Hughes. See the various Law Dictionaries ; 
also 15 West. Jnr. 337 ; 13 Cr. L. Mag. 832 ; 
5 L. Quart. Rev. 444. 

The following list comprises, it is be¬ 
lieved, all the legal maxiins, commonly so 
called, together with some that are in real¬ 
ity nothing more than legal phrases, accom¬ 
panied by a translation, ana, in most cases, 
a reference to one or more authorities 
which are intended to show the origin or 
application of the rule. It is obvious that 
many of them are of slight value and that 
more of them are open to objections, so far 
as they can be considered to be statements 
of principles of law. 

A comm uni obseroantia non cat recedendum. 
There should be do departure from common ob¬ 
servance (or usage). Co, Litt. 188; Wing. Max. 
808 ; 2 Co. 74. 

A digniori fieri debet deixominatio et reeolutio. 
The denomination and explanation ought to be de¬ 
rived from the more worthy. Wing. Max. 805; 
Fleta, lib. 4, c. 10.118. 

A justitia (quasi a quodam fonte) omnia jura 
emanant. From Justice, as a fountain, all rights 
flow. Brae. 2 6. 

A {'impossible awl n'rif tenu. No one is bound to 
do what is Impossible. 

A non poem ad non erne eequitur argumentum 
n eces e ar ie negative, licet non affirmative. From 
Impossibility to non-existence the Inference follows 
necenarlly In the negative, though not In the af¬ 
firmative. Hob. 891 

m d piratit auf latronibu* ca pti liberi permanent. 
Thoee captured by pirates or robbers remain free. 
Dig. 40. lS. 198 ; GroClib. 8, c. &, a 1. 

A piratis et latronibus capta dominium son mv- 
tanf. Things captured by pirates or robbers do 
not change their ownership. 1 Kent 108, 104 ; 8 
Woodd. Lent. 868, 200. 

A reeeriptie valet argumentum. An argument 
from rescripts (i. e. original writs In the register] Is 
▼aiid. Co. Liu. 11 a. 

A eumma remedio ad inferiorem actionem non 
kaoetur rtgrtseus neque auriiium. From the high¬ 
est remedy to an inferior action there is no return 
or-emietanoe. Fleta, lib. 4, c. 1 ; Brae. 104 a, IIX b ; 
Sbhariw. Bla. Com. 108, 1M. 

A verbis legie non cat recedendum. From the 
words of the law there should be no departure 
Broom, Max. 082 ; Wing. Max. ID ; 5 Co. 1 10 . 

db obueu ad usum non valet consequential A 
conclusion as to the use of a thing from its abuse 
is Invalid. Broom, Max. xvli. 

. Abaaeuetia non fit injuria. No Injury la done 
b^ things long acquiesced in. Jenk. Cent, In trod. 

Abbreviatumum iUe namerus et eeneue accipien- 
dneeet. ut conceseio non eit inania Much number 
•®d sense Is to be given to abbreviations that the 
gre at m ay not fall. 9 Co. 48. 

Ahmuitmaociperedebemuseumquinoneeteoloco 

We mu * consider him absent who 
is not In that p ist e In which he is sought. Dig. 50. 


00 . 189 . 

Aftesnfia ejue qui reipublico- rauM abrsf. nrque ti 
neque nJirj rfunnosi erne debet. The absence of 
him who la employed in the service of the state 
ought not to be prejudicial to him nor to others. 
Dig. 60. 17. 140. 

vlbsoJufa eententia expositor* non im/igrf. A 
simple proposition needs no expositor, i Inst. 538. 
See 109 Mass. 325. 

Abundant cauteki non nocet. Abundant caution 
does no harm. II Co. 5 ; Fleta, lib. I, c. ffl, S 1 ; 5 
Wheat 108. 

jtcceuorium non ducif eed sequitur iuum jrrinci- 
pale. The accessory does not draw, but follows, 
its principal. Co. Lltt. 168 a, 389 a ; 5 E. 4 B. 772 ; 
Broom. Max. 401 ; Llndl. Part. 1086; 2] Misc. Rep. 04. 

Accessorius aequitur naluram rui principalis. 
An accessory follows the nature of his principal. 
8 Inst. 180; 4 Bla. Com. 30; Broom, Max. 497. 

Acdpere quid ut juatitiam facias, non eat tnm 
occipere qua th extorquere. To accept anything as 
a reward for doing justice, is rather extorting than 
accepting. Lofft 72. 

Accusart nemo debet ae, nth coram Deo. No one 
in obliged to accuse himself, unless before Ocd. 
Hardr. 189. 

Accuaator poet raficmabi/r fempus non eat audi- 
endue. nisi ae bene de oniiaaione excuaavet it. An AC 
cuser is not to be beard after a reasonable time, 
unless he excuse himself satisfactorily for the omis¬ 
sion. F. Moore 617; Bart. Max. 89. 

Acta exteriora indicant interiora seer eta. Out¬ 
ward acts indicate the Inward Intent. Broom, Max. 
301 ; 8 Co. 14« b ; 1 6m. L. Cas. 861. 

Acta in uno judtcio non probant in aliia nisi infer 
easdem peraonas. Things done in one action can¬ 
not be taken as evidence in another, unless It be 
between the same parties. Trayner, Max. 11. 

dcfio non daiur non damnificato. An action is 
not given to one who Uf not injured. Jenk. Cent. 69. 

Actio non facit ream, nisi mens sif reo. An ac¬ 
tion does not make one guilty, unless the intention 
be bad. Lofft 87, See Actus non, etc. 

Actio personalia moritur cum persona. A per¬ 
sonal action dies with the person. Noy, Max. 14 ; 
Broom, Max. 904 ; 1$ Mass. 4W ; 1 Pick. 73; 21 Pick. 
258 ; Bart. Max. 80 ; 38 Fed. Rep. 00 ; 98 Ky 700 ; 34 
L R A. 788; 98 Va. 890; 80 8. E. Rep. HO; 40 W. N. C. 
545; 8 Am. A Eng. Rul. Cas. N. a. 809. See Actio 
Personalis. 

Actio queelibet it sun via. Every action proceeds 
In its own course. Jenk. Cent. 77. 

deftonu/n genera maxim* aunt servanda. The 
kinds of actions are especially to be preserved. 
Lofft 460. 

Actor qui contra regulam quid adupit. non est 
avdiendus. A pleader ought not to be heard who 
advances a proposition contrary to the rules of law. 

Actor aequitur forum rei. The plaintiff must 
follow the forum of the thing in dispute. Home, 
Law Tr. 838 ; Story. Confl. L. f 339 k: 2 Kent 402. 

Adore non probante, reus abeolvitur. If the 
plaintiff does not prove his case, the defendant Is 
absolved. Hob. 108. 

Ac tori incumbif onusprobandi. The burden of 
proof lies on the plaintiff. Hob. 108; 100 Mass. 490, 
See Dig. 82. 8. 8. 

Acts indicate the intention. 8.Co. 146 5; Broom, 
Max. 801. 


Ad ea qua frequent {us accidunt jura adaptantur. 
The laws are adapted to those cases which occur 
more frequently 8 Inst. 187 ; Wing. Max. *16 ; 
Dir. I. 8. 8 : 19 How. Bt. Tr. 1061 ; 8 B. A C. 178. ftO | 
1C. A J. 108- 7 M. A W. 590. 000: V«ugh. 878 ; 0 Co. 
77 n ; 11 Exch. 470 ; II id. 018 ; 18 How. 312 ; 7 Allen 
B7 ; Broom. Max. 48. 

Ad officinm ineticiariorum spectat , unuruique eo- 
ram eis placitanti juatitiam exhibere. It Is the 
duty of Justices lo administer justice to every one 
pleading before them. 2 Inst. 451. 

Ad proximum antecedens fiat reiatio, nisi impedt - 
afur sentintia. A relative Is to be referred to the 
next antecedent, unless the sense would be there¬ 
by impaired. Broom, Max. 080 ; Nov. Max., 0th ed 
4 ; 8 Exch 479 ; 17 Q B. 883; * H. A N. 025 ; SBingh. 
». c. 817 ; 18 How. 142. ^ 

Ad (juacstion.es factl non respondent Judices; ad 
owzsttones legia non respondent jura tores The 
judges do not answer to questions of fact; the 
jury do not answer lo questions of law. Co. Lltt 
895 ; 8 Co 156 a ; Vaugh. 149 ; 5 Gray 811, 219, *90 ; 
Broom, Max. 102. 

Ad queestiones juris respondent judices; adquees- 
tioncm facti respondent jura tores, lid Cal. 179. 
Bee Juav. 

Ad queest vines legis judices, et non Jura fores, re¬ 
spondent. Judges, and not Jurors, respond to 
questions of law. 7 Mas*. 879. See Jury. 

Ad rede rfocendum oportet, primum inquirer* 
fuminn, quia rerum cognitio a nominibus rerum 
dependet. Id order rightly to comprehend a thing, 
Inquire first into the names, for a right knowledge 
of things depends upon their names. Co. Lltt, 
68. 

Ad vim major cm vel ad casus fortuitos non tent- 
tur quia, nisi suu culpa interoeuerit. No one is 
held lo answer for the effects of a superior Torce, 
or of accidents, unless his own fault has contrib¬ 
uted. Fleta. Hb. 2, c. 7V. f 10. 

Addifio probat minoritatem. An addition proves 
inferiority. That is. If it be said that a man has a 
fee tail. It Is less than If he has the fee. 4 Inst. 00; 
Wing. Max. 211, Max. 00 ; Littleton g 298 ; Co Utt. 
189 a. 

Adjuvari mtippe nos, non decipi, benefitio oportet. 
For we ougnt to be helped by a beueflt, not de¬ 
stroyed by It. Dig. 13. 0, 17. 3 ; Broom. Max. 392. 

JEdificare in fuo propria solo non licet quod al- 
teri noceat. It is not lawful Lo build upon one's 
own land what may be injurious to another. 8 
Inst. 201; Broom, Max. 869. 

yEdificatum solo, solo erdif. That which Is built 
upon the land goes with the land. Co. Litt. 4 a; 
Inst. 2. 1. 20; Dig. 47. 8. 1. 

JEdificia solo cedunt. Buildings pass by a grant 
of the land. Fleta, lib. 8, c. 2, f 12. 

AZquior est dispositio legis qucim hominis. The 
disposition of the law Is more impartial than that 
of man. 8 Co. 152 a. 

JEquitas agit in persona m . Equity acts upon 

the person. 4 Bouv. Inst. n. 3733. 

jGquitas est correctio legis generaliter latce qua 
parfe deficit. Equity Is the correction of law, 
when too general. In the part in which it la defec¬ 
tive. Plowd. 875 ; Bart. Max. 135. 

JEquitas ignorantue opitulatur, oscitantice non 
item. Equity assists ignorance, but not careless¬ 
ness. 


Acfua curios neminem gravabit. An act of the 
court shall prejudice no man. Jenk. Cent. 118; 
Broom, Max. 122; 1 8tr. 48B; 1 8m. L. C., notes to 
Cumber vt. Wane ; 1* C. B. 416. 

Actus Del nemini facit injuriam. The act of God 
does wrong to no one (that Is, do one la responsible 
In damages for inevitable accidents), i Bln. Com. 
192 ; Broom, Max. 830 ; 1 Co. 97 5 ; 5 id. 87 a ; Co. Lltt. 
800 a; 4 Taunt. 900 ; 1 Term 88 ; 50 Conn. 874. See 
Act or God. 


Actus inceptus cujusperftciio pendet ex voluntate 
partium, revocari potest 7 si autem pendet ex vofun- 
fafe tertice personce, vet ex contingenti. revocari non 
potest. An act already begun, whose completion 
depends upon the will of the parties, may be re¬ 
called ; but if it depend on consent of a third per¬ 
son, or on a contingency. It cannot be recalled. 
Baoon, Max. Reg. 80. See Story, Ag. | 424. 

Actus judiciarius coram noujudlce irritus kabe- 
tur; de ministeriali autem a quocunque proven!f 
rafum esto. A Judicial act before one not a judge 
Is void ; as to a mlnisteral act, from whomsoever 
It proceeds, let it be valid. Lofft 458. 

Actus legis nemini est damnoeus. An act of the 
law shall prejudice no man. 2d Inst. 287 ; Broom, 
Max. 120; 11 Johns. 980 ; 8 Co. 87 a ; Co. Litt. 2C4 b ; 
6 Term 381, 88b ; 2 H. Bla. 884 ; 1 Prest- Abe. of Tit. 
140 ; 0 Bacon, Abr. 559. 

Act us legit nemini facit injuriam. He act of the 
law does no one wrong. Broom, Max. 127, 409 ; 2 
Bla. Com. 123, 


Actus legitimi non reeipiunt modum. Acts re- 

S ul red by law admit of no qualification. Hob. 158; 
ranch, Pr. 

Actus me invito fact ua, non est meus actus. An 
act done by me against my will Is not my act. 
Brec 101 b. 

Actus non reum facit nisi mens sit rea. An act 
does not make a person guilty unless his Intention 
be guilty also. (This maxim applies only In crim¬ 
inal caves: In civil matters It is ot tier wise.) Broom, 
Max. 806, 3C7, 807, n.; 7 Term 514 ; 9 Blngh. w. o. 94, 
468 ; 5 M. A G. 080; 9 C. B. 2S9 ; 5 id. 3tt; 0 Cl. 4 F. 
591 ; 4 N. Y. 150. 163, 193; L. R. 9 C. C. R. 160 (a very 
full case). It has bean said that this Is “ the foun¬ 
dation rr all criminal Justice ; ” 8 Cox, Cr. Caa 477, 
per Cockburn, C. J.; but It hsa also been said to be 
(, ao unfortunate phrase and actually misleading ; ” 
L R. 23 Q. B. D. 185; and to be k * somewhat un¬ 
couth ; ” id. 161; also that “ the expression (meus 
rea) Is unmeaning ; ” 8 Staph. Hist. Cr. L. 05. See 
Ioxoxanok ; Intkwtion ; Mens Hsa. 


Actus repugnans non potest in esse product. A 
repugnant act cannot be brought Into being (i.«. 
cannot be made effectual). Plowd. 855, 

Actus servi in its gulbus opera ejus communiler 
adkibita est, actus aomini kabetur. The act of a 
servant in those things In which be Is usually em¬ 
ployed, Is considered the act of his master. Lofft 


jEquitas non facit jus, sed juri auxiliatur. 
Eq uity does not make law, but assists Law. Lofft 

JEquitas n tin qua m confravenif legem. Equity 
never contradicts the law. 

JEquitas aequitur legem. Equity follows the 
law. 1 Story, Eq. Jur. f 04; 3 Woodd. Lect. 479,482 ; 
Branch, Max. 8 ; 2 Bla. Com. 830 ; Oilh. 136; 2 Eden 
310; 10 Mod 3 ; 13 How. 299 ; 7 Allen 503 ; 5 Barb. 
277,282; 03 Minn. 150. 

JEquitas supervacua odit. Equity abhors super¬ 
fluous things. Lofft 282. 

uEquum et bon um, est lex leoum. What is just 
and right is the law of laws. Hob. 224. 

AEstimatio preeteriti delicti ex postrem 0 facto 
nunquam creec ! t. The estimation of a crime com* 
milled never Increases from a subsequent fact. 
Bacon, Max. Reg. e: Dig. 50, 17. 139. 

Affectio tua nomen impouit operituo. Your iriO- 
tWe give* a name to your act. Bract. 2 b , 101 6. 

Affedus punitur licet non eequatur effect us. The 
Intention is punished although the con s equence do 
not follow. 9 Co. 37 a ; See Attempt. 

Affinis mei nffims non est miki affinis. A connec¬ 
tion (i. e. by marriage) of my connection is not a 
connection of mine. Shelf. Marr. A D. 174. 

Affirmanti,non neganti, incumbtt probatlo. The 
proof lies upon him who affirms, not on him who 
denies. See Phill. JSv. 498. 

Affirmant is est vrabare. He who affirms must 
prove. 9 Cush. 535. 42 S. W. Rep. (Ind. Terr.) 28k 

Agrntes et consmtientes part pcena ptectentur. 
Acting and consenting parties are lianle to the 
same punishment. 5 Co. 80 a. 

Aliena negotia ezacto officio geruntur . He bnM 
ness of another Is to be conducted with particular 
attention. Jon. Bailm. 83 ; 79 Pa. 118. 

Alienatio licet vrohibeatur, consensu tamen om¬ 
nium in quorum favor* m prohibit a est, pottsi 
fieri, et qutlibet ootest rtmunciure juri pro at infrtK 
ducto. Although alienation be prohibited, yet, by 
the consent of all in whose favor It Ls prohibited, ft 
may take place, for It Is in the power of any man to 
renounce a right Introduced for his own benefit, 
Co. Lltt. 08 : ON. Y. 291. 

Alienatio rei prxxferturjuri accrrscendt. Aliena¬ 
tion ls favored by the law rather than ocoumula- 
tloo. Co. Litt. 185 a, 881 a, note : Broom, Max. 448L 
458; Wright, Ten. 154; 1 Cruiae, Dig. 77 ; 11 Yes. Jr. 
112. 149; 10 L. T. H. s. 088. 

Alienation pending a suit is void. 9 P. Wins, 488; 
2 Aik. 174 ; 8 id. 982 ; II Yes. 194 ; 1 Johns. Ch. 

580. See Lis P ocd ms. 

Aliquid conceditur n« injuria remaneat impvmfa, 
quod alias won eoncederetvr. Something is 00 m 
oeded lest a wrong should remain unpunished which 
otherwise would not be con oeded. Co. Lltt. 197. 

AUquis non debet csss judex in propria co ma. 
quia non potest ssss judex et pare. A person ougW 
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not to be Judge Id his own cause, because be can¬ 
not act both as Judge and party. Co. Litt. 141 a; 
Broom, Max. 117; Littleton (811; 13 Q. B. 327 ; 17 id. 

1 ; 15 C- B. 709 : 1C. B. if. s. HO. See Judos; Incom- 
pxtency. 

Aliud eat celart, aliud facer e. To conceal Is one 
thing, to be silent another. 3 Burr. 1910. See 2 
Wheat. 170 ; 9 id. 681; 8 Bingh. 77 ; 4 Taunt. 651 ; 2 
C. A P. 841; 16 Pick 420; S id. 63; 13 Cush. 426 ; 
Broom, Mar. 782; {1885] 2 Ch.206. 

Aliud est dialinctio , aliud separatio. Distinction 
is one thing, separation another. Bacon's arg. 
Case of Foetnatl of Scotland, Works iv. 351. 

Aliud eat ]*>*sidere, aliud esse in posaeasione. It 
is one thing to possess, it U another to be in posses¬ 
sion. Hob. 163 ; Bract. 206. 

Al< ud eat vendere, aliud vendenti consentire. To 
sell is one thing, to give consent to hlra who sells 
another. Dig. 50. 17.160. 

Allegans contraria non eat audiendua. One mak¬ 
ing contradictory allegations is not to be heard. 
Jenk. Cent. 16 ; Broom, Max. 169, 294 ; 4 Term 211 ; 3 
Excb. 440, 527. 678 ; 3 E. A B. 863 ; 5 C. B. 198, 686 ; 10 
Mass. 163 ; 70 Pa. 274 ; 4 Inst. 279; 19 R. 1. 510. 

Alleaana auam tvrpitudinem non est audiendua. 
One alleging his own infamy is not to be heard. 4 
Inst. 279; 3 Johns. Ch. 880 ; 118 N. Y.52; 13 Ch. Dlv. 
•96. 

Allegari non debuit quod probatum non relevat. 
That ought not to be alleged which, if proved, 
would not be relevant. 1 Ch. Cas. 45. 

Allegatio contra factum non eat admittenda. An 
illegal ion contrary to a deed is not admissible. See 
Estoppel. 

Alteriu* circumventio alii non prtxbet actionem. 
Dig. 50. 17. 49, A deception practised upon one per¬ 
son does not give a cause of action to another. 

Alternative*. petitio non eat ou dienda. An alter¬ 
native petition is not to be heard. 5 Co. 40, a. 

Ambigua responsio contra proferentem eat acci- 
pienda. An ambiguous answer is to be taken 
against the party who offers It. 10 Co. 59 a. 

Ambiyui* cation* semper prcesumitur pro rege. 
In doubtful rnsra the presumption Is always in favor 
of the king. , ^ ^ , 

i4mb<0infos contra atipulatorem eat. Douhtful 
words will be construed meet strongly against the 
party using them. See Inbu&ancs. 

Ambigiutos verborum latena verifications supple- 
fur; nam quod ex facto oritur ambiguum veri¬ 
fications facti tnllitur. A latent ambiguity may be 
supplied by evidence ; for an ambiguity which arises 
out of a fact may be removed by proof of the fact. 
Rncon, Max. Reg. 23 ; 8 Bingh. 247. See l.Pow. Dev. 
477 ; Bart. Max. 39; 2 Kent 557; Broom, Max. 608; 
13 Pet. 97 ; 1 Gray 138 ; 100 Mass. 60; 8 JohDS. 90 ; 8 
Halst. 71. Said to be “an unprofitable subtlety; 
“inadequate and uDlnstructive.” Prof. J. B. 
Thayer in 6 Harv! L. Rev. 417. See LATENT AMBI¬ 
GUITY. .. .. 

Ambiguitaa vertonnn patens nulla verifications 
exclntlitur. A patent ambiguity ia never holpen 
by averment. LoITt 249; Bacon, Max. 25 ; 21 Wenil. 
651 ; 21 id. 71 ; 1 Mas. 11 ; 1 Tex. 377. See Patent 
AilBlGlTtTY. . 

./lmbiguum placitum interpretari debet contra 
proferentem. An ambiguous plea ought to be in¬ 
terpreted against the party pleading Ft. Co. Litt. 
603 b ; Broom, Max. 601 ; Bacon, Mar. Reg. 8 ; 2 H. 
Bla. 531 ; 2 M. A W. 444. 

Ambulaforta eat rofit/ifas defuncti uaque ad vitce 
supremum exifum. A will is ambulatory until the 
last moment of life. Broom, Max. 503; 2 BIa. Com. 
502 ; Co. Litt. 8*2 b ; 8 E. & B. 572 ; 1 M. A K. 465. 

Angtice jura in Omni ensu libertati dant favorem. 
The laws of England are favorable in every case to 
liberty. Halkera, Max. 12. 

Animus ad se omne jus due it. It Is to the inten¬ 
tion that all law applies. 

Animus bom inis eat anima scripti. The Inten¬ 
tion of the party Is the soul of the instrument. 8 
Bulstr. 67; Pitman. Princ. * Sur. 28. 

Annicvfus treeentesimo sexagesimo-quinto die 
' dicitur , incipient* plane non exacto die , quia an¬ 
num ciyilifer non ad momenta temporum sed ad 
dies numsramur. We call a child a year old on the 
three hundred and sixty-flfth day, wnen the day Is 
fairly begun bu c not ended, because we calculate the 
civil year not by moments, but by days. Dig. 50. 
16. 184 ; id. 132 : Cmlvinus, I^ex. See Aoe. 

Annua nec debihim judex non aeparat ipse. 
Even the judge Apportions not annuities or debt. 6 
Co. 52. See Story. Eq. Jur. $$ 460. 617; 1 Salk. 86. 65. 

Annul eat mora jiioius quo suum planetapervol- 
oat ctrculum. a year Is the duration of the mo¬ 
tion by which a planet revolves through its orbit. 
Dig. 4u. 7. 4, 5 ; Calvin us. Lex.; Bract. 859 6. 

Annul incept us pro compteto habetur. A year 
begun is held as completed. Said to be of very lim¬ 
ited application. Trayner, Max. 45. 

Apicea juiia non fmnt jura. Legal niceties are 
not laws. Co. Litt. 304; 8 Scott <<3; 10 Co. 128; 
Broom, Max. 188. See Apex Juris. 

Appticatio est vita regtthe. The application is 
the life of a rule. 2 Bulstr. 79. 

Aqua cedit solo. The grant of the soil carries the 
water. Hale, de Jur. Mac. pt. 1, c. 1. 

Aqua currii et debet currere nf currere aolebat. 
Water runs and ought to run ns it was wont to run. 
3 Rawle 84, 88; Bart. Max. 313; 2G Pa. 413; 3 Kent 
439 : Ang. Wat. Cour. 413; Gale & W. Easem. 182; 
20 Nev. 209 ; 3J S. w. Rep. (Tenn.l 005. 

Arbitrament urn azquuni tribuit cuique juum. A 

I ust arbitration renders to every one hJeown. Noy, 
lax. 248. , 

Arbifrium est judicium. An award is a judg¬ 
ment. Jeuk. Cent. 137 ; 3 Bulstr. 64. 

Arbor, dum cccscit ; lignum, dum crewrc nesrit. 
A tree while it is growing ; wood when it cannot 
grow. Cro. Jac. 106; 12 Johns. 239, 241 ; 21 Wall. 61. 

Argumentum a divisions cut fortissimum in jure. 
An argument based on a subdivision of the subject 
Is most powerful in law. 0 Co. CO o ; Co. Litt. 213 b; 
69 Vt. 292. 

Arpurtirnfum a majori ad minus negative now 
valet : valet e converao. An argument from the 
greater to the leas Is of no force negatively ; con¬ 
versely it Is- Jedk. Cent. 281. 

Argunioitum a aimili valet in bgr. Au argument 


drawn from a similar case, or analogy, avails In law. 
Co. Litt. 191. 

Argumentum ab auctoritate est fortissimum in 
lege. An argument drawn from authority Is the 
strongest in law. Co. Litt. 254. 

Argumentum ab irnpossibiti plurimum valet in 
lege. An argument deduced 'from Impossibility 
greatly avails in law. Co. Litt. 92. 

Argumentum ab inconvenienti eat ©alt dum in 
lege ; quia lex non permittit aliquod inconvenien*. 
An argument drawn from what la inconvenient is 
good In law, because the law will not permit any in¬ 
convenience. Co. Litt. 66 a, 256 ; 7 Taunt. 6*7 ; 8 B. 
& C. 181 ;8C1.AF. 671. See Brown,Max. 184 ;Cooley, 
Const. Llm. 62-66. 

Arma in amuitos sumert jura ainunt. The laws 
permit the taking arms against the armed. 2 lost. 

Aseignatus \ititur jure auctoria. An assignee la 
clothed with the rights of his principal. Halkere. 
Max. 14; Broom, Max. 465, 477; Wing. Max. 06; 1 
Exch. 88; 18 Q. B. 878 ; Perkins % 100. 

Auctoritate*philoaophorum, medicorum et poefa- 
rum «unf incavaia allegandct et t mend at. The opin¬ 
ions of philosophers, physicians, and poets are to be 
alleged and received in causes. Co. Litt. 284. 

Ancupin verborum aunt judice indiona. Catching 
at words is unworthy of a Judge. HcK 343. 

Audi alteram partem. Hear the other side (or no 
man should be condemned unheard). Broom. Max. 
118 ; 46 N. Y. 119 ; 1 Cush. 243 ; 96 Mo. 478. 

Authority to execute a deed must be given by deed. 
Comyn, Dig. Attorney (C 5); 4 Term 813 ; 7 id. 207; 1 
Holt 141 ; 9 Wend. 68, 75 ; 5 Mass. 11 ; 5 Binn. GI3. 

Barafriam com miff if qni propter pecuniamjuati . 
tiam bar act at. He Is guilty of barratry who for 
money sells justice. Bell, Diet. (Barratry at com. 
mon law has a different signification. See Bxa, 
RATRY.) 

Bastardua non potest habere haeredem nisi de 
corpora suo legitime procreatum. A bastard can 
have no heir unless It be one lawfully begotten of 
his own body. Trayner, Max. 61. 

Bello porta cedunt rcipubiicxB. Things acquired 
In war go to the state. Cited 2 Russ. A M. 56; 1 
Kant 101; 6 C. Rob. 156. 168 ; I Gall. 658. 

Benedicta eat expoaitio quondo res redimitur a 
destructions, Bleared Is the exposition when the 
thing to saved from destruction. 4 Co. 26 6. 

Benigne facienda runt interpretationea charta- 
nun, at res magi* valeat quampereat; et quceUbct 
ccmcessio forttssime con fra donatorem fnterpre- 
tanda est. Liberal interpretations are to be made 
of deeds, so that more may stand than fall; and 
every grant Is to be taken most strongly against 
the grantor. 4 Man. 164; 1 Sandf. Ch. 268, M; 
compare id. *75, *77; 76 Pa. *19. 

Benigne faciendce runt interpretations* propter 
simplicitaiem laicorum . at res magi* valeat quam 
pertat; et verba intention f, non e contra, debent in- 
eervire. Construction should be liberal on account 
of the ignorance of the laity, so that the subject- 
matter may avail rather than perish; and words 
xnu6t be subject to the Intention, not the Intention 
to the words. Co. LJtt. 86 a; Broom, Max. 540, 566, 
•45; 11 Q. B. 852, 650, 863, 870; 4 H. L. Caa. 666; 2 
Bla. Com. 379 ; 1 Bulstr. 175 ; 1 Whart. 816. 

Bcnignior sententia in verbis generaiibu* eeu 
dub its est pre/*randa. The more favorable con¬ 
struction to to be placed on general or doubtful ex¬ 
pressions. 4 Co. 13; Dig. 60. 17. 192. 1 ; 2 Kent 667. 

Benigniur leget interpretandee tuuf quo voluntas 
earum conservetur. Lawn are to be more favorably 
Interpreted, thU their Intent may be preserved. 
Dig. 1. 8. 16- 

Betteeen equal equities the law must prevail. Bee 
Equity. This is hardly of general application. 

daf qui cito dot. He pays twice who pays 
promptly. 

Bit idem txigi bona fide* non patitur, et in safu- 
factionibus non permittitur am pi i us fieri quam 
Ww[ factum est. Good faith does Dot suffer the 
rame thing to be exacted twice; and In making 
satisfaction, it is not permitted that more should he 
done after satisfaction U once made. 9 Co. 58; Dig. 
60. 17. 57. 

Bona fide possessor faext fructus conrumpto* ruos. 
By good faith a possessor makes the fruits con¬ 
sumed his own. Trayner, Max. 57. 

Bonafides digit ut quod convenit fiat. Good faith 
demands that what is agreed upon shall be done. 
Dig. 19. 20. 21 ; id. 19. 1. 50; id. 60. 8. 2 18. 

Bona fides non patitur ut bis idem exigatur. 
Good faith does not allow us to demand twice the 
payment of the same thing. Dig. 60.17. 67 ; Broom, 
Max. 338, n.; 4 Johns. Ch. 143. 

Bonce fidei possessor in Ut faafum quod ad at 
peroenerit tenetur. A bona fide possessor to bound 
for thAt only which has oome to him. 2 lost. 285 ; 
Gro. de J. B. Ub. 2, c. 10, f 3 et teg. 

Boni judicia ampliare jurisdictions™ (or jus- 
titiam). See 1 Burr. 804. It to the part of a goad 
judge to enlarge his jurisdiction ; that is, hto reme¬ 
dial authority. Broom, Max. 79, 60, 82; Chanc. 
Prec. 829; 1 wlls. 264 ; 9 M. A W. 618dl C. B w. s- 
955; 4 Bingh. n. c. 268 ; 4 Scott v. a. 229; 17 Maas. 
810. 

Boni judicia eat cauros litinn dirimere. It Is the 
duty of a good judge to remove causes of litigation. 

Boni judicia eat Judicium sine dtlai tone mandare 
executioni. It to tbe duty of a good judge to cause 
execution to issue on a Judgment without delay. 
Co. Litt. 289 b. „ 

Boni judicis est life* dirimere , ne lis ex Ute oritur, 
et interest reipublicce ut sint fines litium . It to the 
duty of 0 good Judge to prevent litigations, that 
suit may not grow out of suit, and it concerns the 
welfare of a state that an end be put to litigation. 
4 Co. 15 b ; 5 id. 81 a ; Bart. Max. 191. 

Bonum ncccssarium extra termlnos necessitatis 
non eat bonum. A thing good from n ec essity is not 
good beyond the limits of the necessity. Hob. 144. 

Bonus judex secundum <a?uus» et bonum rudteat, 
et aquitatem rtrlcto furl presfert. A good Judge 
decides according to justice and right, and prefers 
equity to stricture. Co. Litt 24; 4 Term 844 ; 2 
Q B. 837; Broom. Max. 80. 


Both law and equity favor the diligent creditor. 
12 Tex. Civ. App. 1». 

Breve judicials debet s equi ream originate, et ac~ 
oeseorium ruum principals. A judicial writ ought 
to follow Its original,and an accessory Its principal. 
Jenk. Cent. 289. 

Breve judiciale non cadt'f pro defedu format. A 
judicial writ falls not through defect of form. Jenk. 
Cent. 43. 

By an acquittance for the last p a y ment all other 
arrearages are discharged. Noy 40. 


Career ad komines cuatodiendos, non ad fmnJen- 
dos, dart debet. A prison ought to be used for the 
custody, not the punishment, of peraaas. Co. JJtt. 
•90. See Dig. 48. 19. 8. 9. 

Casus fortuitus non ert speramdur, et nemo tene¬ 
tur divinare. A fortuitous ereot is not to be fore¬ 
seen. and no person is held bound to divine it. 4 
Co. 66. 

Casus fortuitus non est supponendus. A fortui¬ 
tous event to not to be presumed. Hardr. 82, srg. 

Casus omissus et oblivioni datus dispositioni com¬ 
munis juris relinquitur. A case omitted and for- 

r itten Is left to tne disposal of the oonuson law. 
Co. 87 ; Broom, Mar. 40 ; 1 Exch. 476. 

Casus omissus pro omisso kabendus est. A case 
omitted & to be held ss (Intentionally) omitted. 
Trayner, Max. 67. 

Catalla juste possessa amitti non possunt. Chat¬ 
tels rightly possessed cannot be lost. Jenk. Cent. 28. 

Catalla reputanttcr inter minima in lege. Chat¬ 
tels are considered in law among the minor things. 
Jenk. Cent. 62. 

Causa causa est causa causati. The cause of s 
cause Is the cause of the effect. Proem. ABB; 12 
Mod. 689. 

Causa causantis causa est causati. The cause 
of the thing causing Is the cause of the effect. 
4 Carapb. 284 ; 4 Gray 896. 

Causa et origo eat materia negotii. Cause and 
origin is the material of business. 1 Co. 99; Wing. 
Max. 41, Max. 21. 

Causa proxima non remota spectatur. The im¬ 
mediate and not the remote cause is to be con¬ 
sidered. Bacon, Max. Reg. 1 ; Broom, Max. 216 ; 
Story, Battm. 515; 3 Kent 874 ; 2 East 348; 10 Wall. 
191; 6 Dak. 444 ; L. R. 1 C. P. 820 ; 4 Am. L. Rev.801 ; 
44 U. B. App. 1 ; 09 Fed. Rep. 669. Bee Caves. 
Proxisu. 

Causa vaga etincerta non est causa rationabilis. 
A vague and uncertain cause is not a reasonable 
cause. 5 Co. 67. 

Causes dot is , vita;, libertatis, fisci sunt inter 
favorabilta in lege. Causes of dower, life, liberty, 
revenue, are among the things favored In law. Co. 
Litt. 841. 

Cause e ecclesice publicis causia cequiparantvr. 
The cause of the church to equal to public cause. 
Co. Litt. 841. 

Caveat emptor. Let the purchaser beware. HO 
U. 8. 116; 70 Fed. Rep. 148; 15 Ind. App. 885; 47 
U. S. App. 734; 114 Ala. 74; 21 Misc. Rep. 86; id. 8*. 
See Csvxst Euptor. 

Caveat emptor j qui ignorare non debuit quod jus 
alienum emit. Let a purchaser beware; for be 
ought not to be Ignorant of what they are when he 
buys the rights of another. Hob. 09; Broom, Max. 
708; Co. LIU. 132 a ; 8 Taunt. 439; Bugd. V. A P. 
828; 1 Story, Eq. Jur. ch. 6. See Caveat Emptor. 

Caveat venditor . Let the seller beware. Lofft 
828; 28 Wend. 449 ; 2 Barb. 823; 5 N. Y. 73; 122 Pa. 7; 
114 A la.74. 

Caveat viator. Let the wayfarer beware. Broom, 
Max. 887, n.; 10 Exch, 774. 

Cavendum est a fragment is. Beware of frag¬ 
ments. Bacon, Aph. 20. 

Certa debet esse intentio , et narratio et cerium 
fundamentum, et cerfa res quee dedveitur in judi¬ 
cium. The Intention, count, foundation, and thing 
brought to judgment ought to be certain. Co. 
Litt, 803 a. , _ 

Cerfum est quod certum reddipoles#. That la cer¬ 
tain which cau be made certain. Noy, Mar. 481 ; 
Co. Litt. 45 6. 96 a, 142 a ; 2 Bla. Com. 143 ; 9 M. 4 8. 
50 ; Broom, Max. 623 ; 8 Term 463 ; 8 M. A K. 863 ; 11 
Cush. 880 ; 73 Cal. 64 ;.80 Me. 813 ; 86 Atl. Rep. 897. 

Cessante causa, cessat effectus. The cause ceas¬ 
ing, the effect must cease. 1 Exch. 480; Broom, 
Max. 160. 

Cessante ratione legia cessat et ipsa lex. Whep 
the reason of the law ceases, so does the law itself. 
4 Co. 88; 7 id. 60 ; Co. Litt. 70 6, iai a ; Broom. Max. 
159 ; 13 East 848 ; 4 Bingh. w. c. 888 ; 12 Grey 170; 11 
Pa. *73 ; 54 id. 201 ; 136 Mo 5C2 ; 20 Nev. 200 ; 114 Cal. 
184 ; 119 N. C. 779. See Dig. 85.1. 72. 0. Thedoctrine 
Is criticised by Austin, lect. 37. . 

Cessante statu primitivo, cessat derivations. The 
primary state ceasing, the derivative ceases. 8 Co. 
34 ; Broom, Max. 405 ; 4 Kent 82. 

Cest le crime qui fait la honte , e< non pas 1 echo- 
faud. It Is the crime which causes the shame, and 
not the scaffold. . 

Cestuy que doit inheriter al p£n doit inhen ter ai 
fit*. He who would have been heir to the father of 
the deceased shall also be heir of the son. Fits. 
Abr. Descent 2; 2 Bla. Com. 239, 250. 

Chacea est ad communem legem. A chAce to by 
common tow. Reg. Brev. 006. 

Charta de non ente non valet. A deed of a thing 
not In being to not valid. Co. Litt. 86. 

Chartarum super /Idem, mortuia teslibua^ad pa- 
triam.de ncceasttudine reettrrendum rat. The wit¬ 
nesses being dead. the truth of deads must, of neces¬ 
sity, be referred to the country. Co. Litt. 86. 

Chirographum a pud debitorem repertnmnrtsumi- 
tur aolutum. An evidence of debt found In PW" 
session of the debtor Is presumed to be paid. Haik. 
Max. 80. See 14 M. A W. 379. 

Chirographum non extant pretummir join first. 
An evidence of debt not existing to presumed to 
have boon discharged. Trayner, M a x . 73. 

Circuitua est evitandua. Circuity Is to be avoided. 
Co. Litt. 864 a ; Wing. Max. 179 ; Broom, Max. 848 ; 
5 Co. 81 a ; 15 M. A W. 206 ; 6 Exch. 829. 

Citatio est de juri naturali. A summons Is by 
natural right. Oases in Banco Regis Will. III. 458. 

Citationea non concedantur priusouam exprima- 
tur super qua re fieri debet citaxio. Citations should 
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Cum <U I uero duorum quaritur melior est oat tsa 
pomidentl When the question of gain lies be¬ 
tween two, the cause of the poasensor u the better. 
Die. GO. 17. 180. 

Cum duo inter se pugnantia reperiuntur in testa- 
wiento, ultimum rafum est. When two things re¬ 
pugnant to each other are found In a will, the last 
is to be confirmed. Co. Lltt. 118; Bhep. Touch. 451: 
Broom. Max. 563; 2 Jann. Wills, 5th Am. ed. 44 ; 16 
Johns. 146; 1 Phill. 536. 

Cum in corpore dissentitur apparet nullam esse 
acceptionem. When there Is a disagreement in the 
substance, It appears that there is no acceptance. 
18 Allen 44. 


Cum. in testamento ambigue out etiam perperatn 
eeripfum, est benigne interpretari , et secundum id 
quod credibile est cogitatum credendum est. When 
an ambiguous or even an erroneous expression oc¬ 
curs in a wH), It should be construed liberally, and 
in accordance with the testator ’h probable meaning. 
Dig. 34. 5. 94; Broom, Bax.568; 3 Pothier,ad Pand. 46. 

Cum Ugitinux nuplice facta. *unf, patrem liberi 
sequunfur. Children born under a legitimate mar¬ 
riage follow the condition of the father. 

Cum par delictum est duorum, semper oneratur 
petitor y et melior habetur possessor is causa. Where 
two parties are equally in fault, the claimant 
always is at a disadvantage, and the party in pos¬ 
session has the better cause. Dig. 50.17.154; Broom, 
Max. 720. 


Curia par/iamenfi suis propriij legibus subsistit. 
The court of parliament Is governed by Its own 
peculiar laws. 4 Inst. 50 ; Broom, Max. 85; 12 C. B. 
418. 


Curiosa et captiosa interpretatio in lege repro- 
bat ur. A curious and captious interpretation or the 
law is to be reproved. 1 Bulstr. 6. 

Currif tempus contra desides et sui juris eontemp- 
tores. Time runs against the slothful and those 
who Deglect their rights. Bract. 100 b ; Fleta, lib. 
4, c. 5, § 12. 

Cursits curiae est lex curiae . The practice of the 
court is the law of the court. 8 Bulstr. 53 ; Broom, 
Mar. 183 ; 12 C. B. 414 : 17 Q. B. 86; 8 Exch. 199 ; 2 
M. & S. 25 ; 15 East 22<S; 12 M. & W. 7 ; 4 My. & C. 
686 ; 8 Scott n. r. 599; 88 Cal. 20. 

Custom is the best interpreter of the law. 4 Inst. 
75; 2 Eden 74 ; 5 Cra 82 ; 1 S. A R. 106 ; 2 Barb. 
Ch. 288, 269 ; 8 id 528, 577 

Cut to me terra prise stride. Custom must be 
taken strictly. Jenk. Cent. 68. 

Custoa statum haeredis in custodia existent is me- 


liorem non deteriorem facers potest. A guardian 
can make the estate of an heir living under his 
guardianship better, not worse. 7 Co. 7. 


Dans et retinens , ntViii dat. One who gives and 
yet retains does not give effectually. Trayner, Max. 
129. 

Datur digniori. It Is given to the more worthy. 
2 Ventr. 288. 

De fide et officio indicia non recipitur gucestio, sed 
de scientia sive sit error juris sive fach. The good 
faith and honesty of purpose of a judge cannot be 
questioned, but nis decision may be impugned for 
error either of law or of fact. Bacon, Max. Reg. 17 ; 

5 Johns. 291 ; 9 id. 396; 1 N. Y. 45 ; Broom, Max. 97. 
De jure judices, de facto iuratores , respondent. 

The judges answer concerning the law, the jury 
concerning the facts. See Co. Lltt. 295; Broom, 
Max. 90. 

De majori et minori non variant jura. Concern¬ 
ing greater aod less laws do not vary. 2 Vern. 558. 

De minimis non curat lex. The law does not 
notice (or care for) trifling matters. Broom, Max. 
142 ; 2 Inst. 306 ; Hob. 88 ; 12 Pick. 549 ; 97 Mass. 88 ; 
118 id. 175 ; 5 Hill 170 ; 6 Pa. 472; 73 Cal. 219 ; 75 id. 
182 ; 27 S. E. Rep. (Vs.) 826 ; 21 Alb. L. J. 186 ; 12 Can. 
L. J. 106, 130 ; 109 Ala. 157 ; 64 Minn. 511 ; 68 id. 508 ; 
60 N. W. Rep. (Ia.) 639 ; 57 Mo. App. 142 ; 100 Cal. 464 ; 
85 Wis. 161; 80 Fed. Hep. 006; 20 Miac. Rep. 470. 

De morte ho minis nuita est cunctatio tonga. 
When the death of a human being is concerned, no 
delay Ls long. Co. Litt. 184. (When the question is 
concerning the life or death of a man no delay la 
too long to admit of inquiring into facts.) 

De nomine proprto non est curandum cum in sub¬ 
stantia nonerretur ; quia nomina mutabilia sunt , 
resautem immobiles. As to the proper name, it is 
not to be regarded when one errs not in sub¬ 
stance ; because names are changeable, but things 
are immutable. 6 Co. 66. 

De non apixirentilms et non existentibus eadem 
est ratio. Tne law is the same respecting things 
which do not appear and things which do not exist. 

6 I red. 61 ; 12 How. 253 ; 5 Co. 0 ; 6 Bingh. N . C . 463; 

7 Cl. & F. 872 ; 5 C. B. 53; 8 id. 286; 1 Term 404 ; 4 
Mass. 685 ; 8 id. 401 ; Broom, Max. 163, 166. 

De nuilo, quod est sua natura indivisibile et divi¬ 
sions ni non pafitur, ucllam partem habebit vidua, 
sed satisfaciat ei ad valeniiam. A widow Bliall 
have no part from that which in itsowD nature is 
Indivisible, and is not susceptible of division ; but 
let [the heir] satisfy her with an equivalent. Co. 
Lltt. 32. 

De stmtltbus ad similia eadem rations proceden- 
dum est. From similars to similars we are to pro¬ 
ceed by the same rule. Branch, Prlnc. 

De similibus idem est judicium. Concerning 
similars the judgment is the same. 7 Co. 18. 

Debet esse finis litium. There ought to be an end 
of lawsuits. Jenk. Cent. 61. 

Debet quia juri subjacere ubi delinquit. Every 
one ought to be subject to tbe law of the place 
where ne offends. 3 Inst. 84 ; Finch, Law 14, 86 ; 
Wing. Max. 113 ; S Co. 231 ; 8 Scott N. a. 567. 

Debet sua cuique domus esse perfugium tutissi- 
mum. Every man's house should be a perfectly 
safe refuge. 12 Johns. 31, 54. 

Debits Jr undamentum fallit opus. Where there Is 
a weak foundation, the work falU. 2 Bout. Inst. n. 
2068 ; Broom. Max. 180, 182. 

Deb it a sequuntur personam debitoris. Debts 
follow tbe person of the debtor. 8tory, Confl. Laws 
f 862 ; 2 Kent 429 ; Halkere. Max. 18. 

Debitor non preesumitnr donare. A debtor la 
not presumed to make a gift. See 1 Kam e s, Eq. 
212 ; Dtfc 50. 15. 108 ; 1 P. Wms. 289 ; Wh. & Tud. 
L. Cas. Eq. 878 ; see Payment. 
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Flam tail et port us publica sunt, ideoque jus pis- 
candi omnibus commune est. Rivers ana ports 
are public; therefore the right of Ashing there Is 
common to all. Dav. 56; Branch, Prlnc. 

Fat mI rux ab omnibus officiis civilibus vel publicis 
remoter sunt. Women are excluded from all civil 
and public charges or offices. Dig. 60. 17. 2; l 
Exch. 645 ; 0 M, & W. 816. 

Fveminot non sunt capaces de publicis officiis 
Women are not admUndbie to public offloM. Jeok 
Cent. 237. But aee 7 Mod. 208 ; 6tr. 1114: 2 Ld’ 
Raym. 1014 ; 2Term 826. See Women. 

Fbrma dat esse. Form gives being- Lord 
Henley. Ch . 8 Eden 192. 

Forma legal is forma essential is. Legal form Is 
essential form. 10 Co. 100; 9 C. B. 486 ; 2 Hook 
819. ’ 

Forma non observata, infertur adnullatio act us. 
When form Is not observed, a nullity of the act Is 
inferred. 18 Co. 7. 

Forstellarius est pauperum depressor , et fotiuj 
communitatiset patriot publicus tnimicus. A fore¬ 
stall er is an oppressor of the poor, and a public 
enemy to the whole community and the oountry. 
8 Inst. 196. See Forestall 
Fortior est custodia legis quam Kominis. The 
custody of the law Is stronger than that of man. 2 
Rclle 825. 

Fortior et potent tor est dispositio legis quam 
Kominis. The dlspositlOD of the law is stronger 
and more powerful than that of man. Co. Lltt. 
234 ; Broom, Max. 607; 10 O. B. 944 ; 18 id. 87 : 10 C. 
B. 561 ; 3 H. L. C. 807; 18 M. & W. 885, 806 ; 8 Johns. 
401. 

Fractionem diei non recipit lex. The law does 
not regard a fraction of a day. Lofft 678. But see 
Day. 

Frater fratri uterino n/m svccedit in heereditate 
paterna. A brother shall not succeed a uterine 
brother in the paternal inheritance. Fort, de Laud. 
Leg. Ang. by Amos, p. 15; 2 Sharsw. Bla. Cora. 
This maxim is now superseded in England by 3 & 
4 Wm. IV. c. 106, el 9. Broom, Max. 580; & Bla 
Com. 282. 

Fraus est celare fraudem. It Is a fraud to con¬ 
ceal a fraud. 1 Vera. 240. 

Fraus est odiosa et non preesumenda. Fraud is 
odious and not to be presumed. Bart. Max. 
159; Cro. Car. 550. 

Fraus et dolus nemini patrocinart debent. Fraud 
and deceit should excuse no mao. Broom, Max. 
97 : 3 Co. 78 

Frans et jus nun quam cohabitant. Fraud and 
justice never dwell together. Wing. Max. 680. 

Fro us latrt in geiteralibus. Fraud lies hid In 
general expressions. 

Fraus meretur fravAexn. Fraud deserves fraud. 
Plowd. 100; Branch, Princ. 

Free ships make fret goods. See Free Ships. 
Freight is the mother of xpages. 2 Show. 288 : 3 
Kent 196; 1 Hagg. 237 ; Smith, Merc. Law 548: 

1 Hilt. 17 ; 5 Johns. 154 ; 12 id. 884 ; 58 Mo. 887. 

Frequeniia actus multum operatur. The fre¬ 
quency of an act effects much. 4 Co. 78 ; Wing. 
Max. 192. 

FYurfus augent hcereditatem. Fruits enhance 
an Inheritance. 

Fructus pendentes part fundi videntur . Hang¬ 
ing fruits are part of the laod. lMg. 6. 1. 44; 2 
Bouv. Inst- n. 1678. See Larcery. 

Fructus perceptos villa non esse constat. Gath¬ 
ered fruits are not a part of the farm. Dig. 19.1. 
17. 1 ; 2 Bouv. Inst. n. 1578. 

Frumemta qua salu sunt solocedere intelliguntur. 
Grain which Is sown is understood to form apart 
of the soil. Inst. 2. 1. 88. 

Frustra agit qui judicium prosequi acquit cum 
ej.feetti. He in vain sues, who cannot proqgcute 
his judgment with effect. Fleta. lib. 6, c. 37, l 9. 

Frustra est potent ia quit n unquam venit in actum. 
The power which never conies to be exercised is 
vaiD. 2 Co. 51. 

Frustra feruntur leges nisi subditiset obedieuii- 
bxts. Laws are made to no purpose unless for 
those who are subject and obedient. 7 Co. 13. 

Frustra fit per plxtra, quod fieri potest per pau- 
cioru. That is done vainly by many things, which 
might be accomplished by fewer. Jeok. Uent. 68; 
Wing. Mai. ITT. 

Frustra legis auxilium queerit qui in legem com- 
mtffif. Vainly does he who offends against the law 
seek the help of the law. 8 Hale, P. C. 886; Broom, 
Max. 279, W. 

Frnslm pet is quod statim aJteri reddere cooeris. 
Vainly you seek that which you will immediately 
be compelled to give back to another. Jenk. Cent. 
2S6 ; Broom. Max. 846. 

Frustra pet is quod mox es restiturus. Vainly 
you seek wnat you will immediately have to restore. 
15 Mass. 407 

Frustra probatur quod probatum non rclevat. 
It is vain to prove that which If proved would not 
aid the matter In question. Broom, Max. 2B6; 18 
Gray 511. 

Furiosi nulla voluntas est. A madman has no 
will. Dig. 60. 17. 6; id. l. 18. 18. I ; Broom, Max. 
814. 

Furiorus absentia loco est. A madman is con¬ 
sidered as absent. Dig. 60.17. 24. 1. 

Furiosus nullum neootium contraKere ( gerere ) 
potest (quia non intefligit quod agit). A lunatic 
cannot make a contract- Dig. 60. 17. 5; 1 Story, 
Contr.f 78. 

Furiosus solo furore punitur. A Is 

B unished by his madness alone. Co. Lltt. M7; 
room. Max. 16 ; 4 Bla. Com. 94. 26. 

Furiosus stipulari non potest nsc aliquod nego- 
t ium age re, qui now intelhgit quid agit. An Insane 
person who knows not what be does, cannot make 
s bargain, nor transact any business. 4 Co. 1281 
Furor contrahi matn'moniujn worn sinit, quia 
consensu opus est . Iunnlty prevents marriage 
from being contracted, because consent is needed. 
Dig. 0. 2. 16. 2; l V. £ B. 140; 1 Bla. Com. 489 ; 4 
Johns. Ch. 848, 846. 

FStrtum now est ubt initium kabet detentionisper 
d/rminium rot. It Is not theft where the com¬ 
mencement of the detention arises through dw 
owner of the thing. 8 Inst. 107. 


Dig. 6. I. 44; 2 


aneem. mg. ou. it. h. i. 
i nullum neootium contraKere (gerere) 
iia non intefligit quod agit). A lunatic 
ske a contract. Dig. 60. 17. 5; 1 Story, 
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/n/tnftwm <n Jure reprobatur, That which la 
Infinite la reprehensible m lew. 9 Co. 46. 

/n» 4 viwtmo pax cat anteponendajustissimo btllo. 
The moat unjust peace is to be preferred to the 
Jus test war. 18 Wend. 07, 806. 

Iniqimm eat alios permittere, alios inhibere mer- 
caturam. It Is inequitable to permit some to trade 
and to prohibit others. S lust. 181. • 

/niquum eat aliquem rei rut' esse judicem. It Is 
unjust for any one to be judge in bis own cause. 18 
Coke 13. 

Jniquttm eat ingmuis hominibu* non esse liberam 
remm tuarum alien at ionem. It Is against equity 
for freemen not to hare the free disposal of their 
own property. Co. Lltt. 283. 

Injuria Jit ei cut ronwcium dictum eat, vel de eo 
factum carmen famorum. An Injury is done to 
him of whom a reproachful thing Is said, or con¬ 
cerning whom an infamous song Ib made. 9 Co. 60; 
Bart. Max. 179. 

Injuria non excusat injuriam. A wrong does not 
excuse a wrong. Broom, Max. 270, 887, 896; 11 Exch. 
822 ; 15 Q. B. 276 ; 6 E. & B. 76; Branch, PHdc. 

Injuria non prcerumitur. A wrong is not pre¬ 
sumed. Co. Litt. 232. 

Injuria propna non cadet benejlcium facientia. 
N i ooe shall profit by his own wrong. 

Injuria aervi dominum pertingit. The master Is 
liable for injury dooe by his servant. Lofft 229. 

Injuatum cat, nisi tota lege inspect a, de lino alt- 
ouo ejus particula proposita judicare vel respon- 
aere. It is unjust to give judgment or aovlce 
concerning any pat l!c liar clause of a law without 
having examined the whole law. 6 Co. 117 6. 

I naan us eat qui. abiecta ratione, omnia cum im- 
iWu et furore jacit. He is Insane who, reason 
being thrown awav, does everything with violence 
and rage. 4 Co. 126. 

Instans eat Jinia untua temporia et principium 
alteriua. An instant Is the ena of one time ana the 
beginning of another. Co. Lilt. 1®. 

Intentio cocca mala. A hidden intention Is bad. 
2 Bulstr. 179. 


Intentio inservire debet lepibus, non leges infen- 
fiont. Intentions ought to be subservient to the 
laws, not the laws to intentions. Co. Lltt. 814. 

Intentio mea imponit nomen operi meo. My In¬ 
tent gives a name to my act. Hod. 129. 

Inter alioa rea geataa aliia non posse pnxjudicium 
focere acepe conatitutum eat. It bets been often 
settled that things which took place between other 
parties cannot prejudice. Code 7. 60.1. 2. 

Interdum yen if uf exceptio <ptct prima facie Justa 
videtur, tamcn intque noceat. It sometimes hap¬ 
pens that a plea which seems prima facie Just, 
nevertheless Is injurious and unequal. Inst. 4. 14 ; 
4. 14; 1. 2. 

Interest reipublicce ne maleficia remontant im- 
punita. It concerns the commonwealth that crimes 
do not remain unpunished. Jenk. Cent. 80, 81. 

Interest reipublicce ne sua quia male utatUr. It 
concerns the commonwealth that no one misuse hit 
property. 6 Co. 88. 

Interest reipublicae quod homines conservcntvr 
It concerns tne commonwealth that men be pre 
served. 19 Co. 02. 


Interest reipublicce res judicatas non rescind i. 
It concerns the commonwealth that things ad¬ 
judged be not rescinded. See Rxs Judicata. 

Interest reipublicce supremahominum testamenta 
rata haberi. It concerns the commonwealth that 
men’s last wills be sustained. Co. Litt. 296. 

Interest reipublicce ut carcerea aint in fufo. It 
concerns the commonwealth that prisons be secure. 
2 Inst. 687. 


Interest reipublicce utpaxin regno conservetur , 
et oucecunque pact adveraentur provide declinentur. 
It benefits the state to preserve peace in the king¬ 
dom, and prudently to decline whatever is adverse 
to it. 2 Inst. 158. 


Interest reipublicce ut quilibet re sua bene utatur. 
It concerns toe' commonwealth that every one use 
his property properly. 6 Co. 87. 

Interest mpublica ut sit finis litium. It con¬ 
cerns the commonwealth that there be a limit to 
litigation. Broom, Max. 881, 848, 808 n. ; Co. Litt. 
308 ; 7 Mass 482 ; 16 Gray 27; 90 Maas. 208; 88 Pa. 
506 ; 101 N. C. 78; 69 Fed. Rep. 866 ; 49 La. Ann. 757. 

Interpretare et concordats leges legibus eat opti 
mua interpretandi modus. To Interpret and recon 
cile laws so that they harmonize is the best modi 
of construction. 8 Co. 169. 

Interpretatio fienda eat uf res magia valeat quam 
pereat. Such a construction is to be made that the 
subject may have an effect rather than none. 
Broom, Max. 648 ; Jenk. Cent. 198; 78 Pa. 219. See 
Construction ; Interpretation. 

Interpretatio talis in ambipuis semper fienda eat 
ut evitetur inconveniens et ooaurdum. In ambigu¬ 
ous things, such a construction should be made, 
that what is inconvenient and absurd may be 
avoided. 4 Inst. 828. 


Interrupt io multiplex non follif prcescriptionem 
semel obientam. Repeated interruptions do not 
defeat a prescription once obtained. 2 Inst. 664. 

Intestatus decedit, qui aut omnino Ustamentum 
non fecit aut non jure fecit, out id quod fecerat 
ruptum irritumve factum est, nut nemo ex eo hares 
exatitit. He dies Intestate who either has made no 
will at all or has not made it legally, or whose will 
which he had made has been annulled or become In¬ 
effectual, or to whom there Is no living heir. Inst. 
8. 1. pr. ; Dig. 88. 10. 1 ; 60. 16. 64. 

/nutifis labor, et sine fructu , non eat effectua leg is. 
Useless labor and without fruit is not tne effect of 
law. Co. Lltt. 127; Wing. Max. 88, 

/nveniens libellum famorum et non corrumpens 

f mnitur. He who Ands a libel and does not destroy 
t. Is punished. F. Moore 819. 

Invito beneftcium non datur. No one Is obliged 
to accept a benefit against his consent. Dig. 60. 17. 
69; Broom, Max. 699 n. (But If he does not dissent, 
he will, In many cases, be considered as sweating. 
Bee Assent.) 

Ipsa leges cupiunt uf Jure repantur. The Laws 
themselves desire that they should be governed by 
right. Co. Lltt. 174 b, quoted from Cato ; 8 Co. ® b. 
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to svery man his due. 

pr.\ Dte 1. 1 Ml 

_ am mt wrfw »»Bh m si Altisdmo oomplo- 

omi j«Me» la an •roaOaU tMim and plta^ng io 
ttelM HM 4 Int ML 

MMc Jtnitw Mtftta. By Justice the throoo 

•Mffta mem iwi Mppado «•*. Justice la to be 
(JnM to none Jonk. Oot 1TB. 

JmtMa mm tot negnnda, mm differentia. Juatloo 
to no* to be denied nor delayed. Jeok. Cent. TV. 

uom nodi patrvm mc aolr**, arfm 
special jusfitui Juetioe known neither 
nor mother. Justice looks to truth alone. 1 
. 199. 

m now «*f anteiahaN no rhna n fa- 

cere bosbordum qwi pro fofa otto na pro lepifimo 
iohtfv It Is not just to make a bastard alter hla 
death one elder born who all hla life has been ac¬ 
counted legitimate 8 Co. 101. 

ring con do no wrong. See Kxhq cjui do ho 


L'ottitgmtion scum comm, cm iw um fnusse cause, 
on sur cause iilinfe, ne prof avoir auru* effet. An 
obttntian without consideration, or upon a false 
rnnrtflnraftnn (which fails), or upon unlawful con¬ 
sideration. m""™* hare any effect. Code l S. 4; 
Cbitty, Oontr. 11th. Am. ed. 96, note. 

L on If ley done chose, la <xo done r e m edie a vener 
a coo Where the law vires a right, It gives a 
remedy to reoover. 2 Rail* 17. 

La conscience asf la plus changeante dee rigtos. 
Conscience to the most changeable of rules. 

La lew f a vour la vie <Tu» home. The law favors 
a taan's Ufe. Year B. Hen. VI. 51. 

La ley favour 1’inheritance rf*u n Some. The law 
favors a man's Inheritance. Year B. Hen. VI. 51. 

La lew voit pi us tost suffer urn mischief t que un in¬ 
convenience. The law will sooner suffer a mischief 
u locooTeuknoe. Littleton I SSI. 

Lata culpa doio ctgyUparatur. Gross negligence 
to equal to fraud. 

Late construetk every act to be lawful token it 
s tandetk indifferent whether if be lawful or not. 
Wing. Max. 194. 

Law construetk things according to common possi¬ 
bility or intendment. Wing. Max, 19. 

Law emukruetk IJUaye to the best. Wing. Max. 191 
Lew construetk things with equity and modo o- 
tiun. Why. Max. 188; Finch, Law 74. 

Low dufitvoretk impossibilities. Wing. Max. 185. 
Law disfovoreth improbabilities. Wing. Max. 161. 
Law favor etk charity. Wing. Max. 186. 

Law fa vorstk common right. Wing. Max. 144. 
law favoretk diligence, and therefore kateth folly 
and n edi g enc e. Wing. Max. 17! ; Finch, Law, b. f, 
c. 8, n. 70. 

Law favoretk honor and order. Wing. Max. 108. 
Law favoreth justice and right. Wing. Max. 141. 
Low favoretk life, liberty , and dower. 4 Bacon, 
Works 845. 

Law favoretk mutual recompense. Wing. Max. 
100; Finch, Law, b. 1, c, 8, n. 42. 

Law favoretk possession where the right is equal. 
Wing. Max. 98 ; Finch, Law, b. 1, c. 8, n. 86. 

Law favoretk public oommeroe. Wing. Max. 188. 
Law favoretk public quiet. Wing. Max. 200; 
Finch, Law, b. 1, c. 8. o. &£ 

Lass favoretk sp eedin g of men's causes. Wing. 
Max. 17V 

Low favoretk things for the commonwealth. 
Wing. Max. 187; Finch, Law, b. 1, c. 8, n. 63. 
^La w^gdvoreth truth* faith, and certainty. Wing. 

Law kateth delays. Wing. Max. 178 ; Finch, Law, 

b. 1, c. 8, n. 71. 

Low AoietA new inventions and innovations. 
Wing. Max. 901 

Law kateth wrong. Wing. Max. 146; Finch, Law, 

b. 1, c. 8, n. 6 Bl 

Low of itself prejudiceth no man. Wing. Max. 
148 ; Finch, Law, b. 1, c. 8, n. 68. 

Laic respecteth matter of subetanoe more than 
matter of circumstance, wing. Max. 101; Finch. 
Law, b. 1, c. 8 n. 88. 

Law r es pecteth possibility of things. Wing. Max. 
140; Flncfi, La»,Ulc.8,n. 40. 

Law respecteth the bonds of nature. Wing. Max. 
78; Finch, Law, b. 1, c. 8, n. 28. 

lawful things are well mixed, unless a form of 
tow oppose. Bacon, Max. Reg. a. ( The iaw giveth 
that favor to lawful acts, tkat although they he exe¬ 
cuted by several authorities, yet the whole act is good. 
Ibid.) 

Le contrat fait la lot. The contract makes the 
law. 

Le leude Die u el ley de terre sont tout un, et Tun 
el r autre prtferre et favour le common et publique 
Wen del terre. The tow of God and the law of the 
land are all one ; and both preserve and favor the 
common and public good of the land. Kellw. l8l. 

Le ley est Is plus haul inheritance que le roy ad, 
car par le ley . il mesme et touts see snjets sont 
ruleM ' +* f**t. nut roy ne mil inheritance 

mrrra. The law to the highest inheritance that the 
kingpossesses ; for by the lap both he and all hto 
■objects are imled ; and If there were no law, there 
would be ne i ther king nor Inheritance. 

Lesalut du petmle est la supreme loi. The safety 

?„“ OD “*' B,p 
Legatee violate contra jus penfium est. It to coo- 
teary to the law of nations to do 'violence to am¬ 
bassadors. Branch, Prlrw. 

Uoatum morte testatoris tantum oonfirmatur, 
sicut donatio inter vivos traditions sola. A legacy 
to confirmed by the death of the testator, in the 
same m a nn er as a gift from a living person to by 
delivery alone. Dyer 148. 7 

Legohss regie vice fvngitur a quo destinatur , et 
fff sicut iXU. cufus vicem gerit. An 
P 1 *** pftbe king by whom be 
fiBa* 1 * 1**00 ^ 7 *° ** hoiloro ^ ss h* is whoae place he 

^wSSuHSaf 1 * rb ^ OODtnctm * ke » 

terrm amittentes perpetuam infamia no- 


tom inds msrito incurrunt. Those who do not pre¬ 
serve the law of the land, then Justly Incur the In¬ 
effaceable brand of Infamy, 8 Inst. 991. 

Logos Anglia sunt tripartita : jus commune, con- 
suetudinss, ac dsersta oomitiorum. The laws of 
England are threefold : common law, customs, and 
decrees of parliament. 

Logos figeudi et re/lpendi comsusfwdo set poriculo- 
wissima The custom of making and unmaking laws 
to a meet dangerous one. 4 Oo. prof, 

Leges humana naseumtur, cicvnt, et moriuatur. 
Human laws are born, live, and die. 7 Co. 0; t 
Atk. *74 ; 11 C. B. 7*7 ; 1 Bla. Com. ». 

Leges natura perfect isrimer sunt et immutabilss ; 
kumami vsro juris oomditio semper in iajbutwm do- 
turrit, et nihil est in so quod perp e tu o stars possit. 
Leges fttuMiur nascimfwr, viruttf, moriuutw. The 
laws of nature are most perfect and Immutable ; 
but Um condition of human law to an unending suc¬ 
cession, and there to nothing In It which can continue 
perpetually. Human laws are boro, live, and die. 

Leges non verbis sed rebus rent imposita. Laws 
are Imposed on things, not words. lO Co. 101. 

Leges posieriores priores contrarias abrogant. 
Subsequent laws repeal prior conflicting ones. 
Broom. Max. 97, £9 ; 9 Rolls 410; 11 Co. 026, 630 ; 12 
Allen 484; 20 Nev. 914. 

Leges rutun ligent latorem. Laws should bind 
the proposers of them. Fleta, b. 1, c. 17, 111. 

leges vigilanfibus, non dormientibus iwtwniuni. 
The laws aid the vigilant, not the negligent. 5 
Johns. Cb. 199, 145; 16 How. Pr. 149. 144. 

Legibus rump fit dssinontibus, lege natures uten- 
dum est. When laws imposed by the state fail, we 
must act by the law of nature. 2 Rolle 998. 

Legis constructio non facit iiyuriam. The con¬ 
struction of law does oo wrong. Co. Lltt. 188, 

Legis flgendi et re flgendi consuetudo periculosis- 
sima est. The custom of fixing and reftxlog (mak¬ 
ing and annulling) laws ift most dangerous. 

Legis interprelatio legis trim obtinet. The con¬ 
struction of law obtains the force of law. Branch, 
Prtoc. 

legis minister non tenetur, in executions officii 
mi, fugere aut retrocedcre. The minister of the 
law to not bound. In the execution of hto office, either 
to fly or retreat. 6 Co. 68. 

LegisLatorum est tn'ua nox, rebut et non verbis 
legem imponere. The voice of legislators Is a living 
voice, to impose laws on things and not on words. 
10 Co. 101 ; Bart. Max. 211. 

Legitims imperanti par ere necesse est. One who 
ooaunands lawfully must be obeyed. Jeok. Cent. 
190. 

Let fictions naissent de la loi, et non la lot des 
fictions. Fictions arise from the law, and not law 
from fiction a 

Les lots ne ss char gent de punir que Its actions 
exterieures. Laws do not undertake to punish other 
than outward actions. Monies. Esp. Lois, b. 12, c. 
11: Broom, Max. 811. 

Utx aquitate gaudet ; appetit per fee turn; est 
norma recti. The law delights in equity : It covets 
perfection ; It to a rule of right. Jenk. Cent. 86. 

Lax aliquando sequitur aquitaiem, The law 
sometimes follows equity. 8 wito. 119. 

Lex Anglia est lex misericord ice. The law of Eng¬ 
land to a law of mercy. 2 Inst. 619. 

Lex Anglia non patitur absurdum. The law of 
England does not suffer an absurdity. 8 Co. 92. 

Lex Anglia nunquam matris sea semper patris 
eonditionem imitari pactum judical. The law of 
England rules that the offspring shall always follow 
the condition of the father, never that of the mother. 
Co. Litt. 10; Bart. Max. 50. 

Lax Anglia aunguam sine parliamento mufari 
potest. The law of England cannot be changed but 
ny parliament. 9 Inst, 918,619. 

Lax benefldalis re.i consimili remediumprastat. 
A beneficial law affords a remedy in a similar case. 
9 Inst. 688. 

Lex citius folrrare tmif privatum damnum quam 
publicum malum. The law would rather tolerate s 
private lose than a public evil. Co. Litt. 162 b. 

Lex contra id quod prasumit probationemt non 
redpit. The tow admits no proof against that which 
It presumes. Lofft 578. 

Lex defuturo. judex de praterito. The tow pro¬ 
vides for the future, the Judge for the past. 

Lax de fleers non potest in Justitia exhibsnda. 
The tow ought not to tall In dispensing justice. Co. 
Litt. 197. 

Lex dilationes se mp er exkorret. The tow always 
abhors delay. 9 Inst. 940. 

Lex est ah atterno. The tow to from everlasting. 
Branch, Princ. 

Lex est dictamen rationis. Law to the dictate of 
reason. Jenk. Cent. 117. 

Lex est norma recti. Law to a rule of right. 

Lex est ratio summa, qua Jubet qua run! utQia 
et necessaria, et contraries prohibit. Law to the 
perfection of reason, which commands what to use¬ 
ful and necemary, and forbids the contrary. Co. 
Litt. 819 b. 

Lex est sanctio sancta, jubens honesta, ef proAibeiu 
contraria. Law to a sacred sanction, commanding 
what Is right and prohibiting the contrary. 9 Inst. 
807 ; 1 Shornw. Bto. Com. 44, n. 

Lex est tut i s sim a cassis ; sub clypeo legis nemo de- 
ctpitur. law to the set est helmet; under the shield 
of the tow no one Is deceived. 9 Inst. 66. 

Lex favet doti. The law favors dower. 8 &. 4 
Will. IV. c. 106. 

Lex fingit ubi subsistit aquitas. Law croatoe 
a fiction where equity exists. Branch, Princ. 

Lex intendit oicinwm vicini facta scire. The law 
presumes that one neighbor knows the actions of 
another. Co. Litt. 78 b. Bee J cry. 

Lex necessitatis est lex temporis , 1. e. instantis. 
The law of necessity to the tow of time, that to, time 
preeent. Hoh. 189. 

Lex neminem cogit ad rano seu inutilia pera- 
genda. The law forces no one to do vain or useless 
things. Wing. Max. 600; Broom, Max. 2S9; 8 
Bharsw. Bto. Com. 144 ■ 9 Blngb. m. c. 121 ; 18 East 
£0; 15 Pick. 190; 7Cask 48,896; 14 Gray *8 ; 7 Pa. 
908 ; 8 Johns. 098. Bee Impossibility. 

Lxx neminem cogit ostendere quod nescire pres- 


mnn'fur. The tow forces no one to make known 
what he to presumed not to know. Lofft 569. 

Lex nemfni facit injuriam. The law does wrong 
to no one. Branch, Princ. ; 66 Pa. 167. 

Lex nomini operatur iniquum, nr mini facit in¬ 
juriam. Thr law never works an Injury, or does a 
wrong. Jenk. Cent. 99. 

Lex atl facit frustra, ail Jubet fruslra. The tow 
does nothing and command* nothing in vain. 
Broom, Max. 869 ; 8 Bulstr. 979 ; Jenk. Cent. 17. 

Lex non cogit ad impossibilia. The iaw requires 
nothing impossible. Broom, Max. 942 ; Co. Litt. 
281 b ; Hob 90; 1 Bouv. Inst. n. 851 ; 17 N. H. 411 ; 
05 id. 911 ; 180 Mo 997. 

Lex non curat de minimis. The tow does oot re¬ 
gard small matters. Hob. 88. 

Lex non deficit in justitia exhibenda. The tow 
dues not fail In showing justice. Jenk. Cent. 81.' 

Lex non exoefe defimt, sed arbitrio bout turi per - 
miff if. The tow doee not define exactly, but trusts 
In the judgment of a good man. 9 Mass. 478. 

Lex non favet votis delicatorum. The law favors 
not the wishes of the dainty. 9 Co. 68 a : Broom, 
Max. 879. 

Lex non infendif aliquid impossible. The tow 
Intends not anything Impossible. 12 Co. 80 a. 

Lex non pafifur/racfi<»»r< et divieiones statuto- 
rum, The tow suffers no fractions and divisions- of 
estates. 1 Co. 87 ; Branch, Princ. 

Lex non presetpif inufiira, quia inuftiu* labor 
•fulfu*. The tow commands not useless things, be¬ 
cause useless labor Is foolish. Co. Litt. 197 ; 5 Co. 
89 a ; 119 Mass. 400. 

Lex non requirif verijlcari quod apparet curia. 
The tow does not require that to be proved which 
to apparent to the court. 9 Co. 54. See Jroicux 
Notic*. 

Lex plus laudatvr quando rations pmbatur. The 
tow to the more praised when it to consonant with 
reason. 8Term 146 ; 7 id. 259 ; 7 A. & E. 057 ; Broom, 
Max. 159. 

Lex posterior derogat prion*. A prior statute 
•bail give place to a later. Mack. Civ. Law, 6; 
Broom, Max. 97. 98. 

Lex prospidt, non respieit. The law looks for¬ 
ward, not backward. Jenk. Cent. 244. 

Lex punit men.daciam. The tow punishes false¬ 
hood. Jenk. Cent. 15. 

Lex rejicit superflua, pugnantia, incongrua. The 
tow rejects superfluous, contradictory, and Incon¬ 
gruous things. Jenk. Cent. 188, 140, 176. 

Lex reprooat mar am. The tow disapproves of 
delay. 

lex respieit aquitatem. Law regards equity. 
See 14 Q. B. 504, 611, 619 ; Broom, Max. 153. 

Lex semper dabit remedium. The tow will always 

g ive a remedy. Bac. Abr. Actions in general (Bj; 

ranch, Princ. ; Broom, Max. 19S ; 12 A. & E. 966 ; 7 
Q. B. 461 ; 6 Rawle 89. 

Lex temper intendit quod convenit rationi. The 
tow always Intends what is kgreeable to reason. Co. 
Litt. 78. 

lex sped at natura ordinem. The tow regards 
the order of nature. Co. Litt. 197; Broom, Max. 258. 

Lex succorrit ignorant\. The tow succors the 
Ignorant. Jenk. Cent. 15. 

Lex succunrit minoribus. The tow assists minors. 
Jeok. Cent. 67. 

Lex uno ore omnes otloquitur. The law speaks to 
all with one mouth. 9 Inst. 184. 

Lex vigilantibus , non dormientibus, rubvenit. 
Law assists the wakeful, not the sleeping. 1 Story, 
Oontr. |699. K 

Liber at a pecunia non libera t offerentem. Money 
being restored does no* set free the party offering. 
Co. Litt. 907. 


Ltbertas ext naturali» facultas ejus quod cuique 

C cere libet , nisi quod ae jure auf vi prohibefur. 

berty to the natural power of doing whatever one 
pleases, except that which to restrained by tow or 
force. Co. Litt. 116 ; Sharsw. Bto. Com. Iotrod. 6, n. 



Libertas non redpit astimationem. Freedom does 
not admit of valuation. Bracton 14. 


la more favored than all tnlngs. Dig. 50. 17. 199. 

Liberum corpus astimationem non redpit. The 
body of a freeman does not admit of valuation. 
Dig. 9. 8. 7. 

Liberum est cuique apud se explorare an expediat 
sibi consilium. Every one Is free to ascertain for 
himself whether a recommendation (sadvantageous 
to his Interests. 6 Johns. 181, 184. 

Librorum appellations continentvr omnia volu- 
mina, sive in chart a, sive in membrana tint, sive in 
quads alia materia. Under the name of books are 
contained all volumes, whether upon paper, or 
parchment, or any other material. Dig. 32. 52. nr. 
ef per tot. 

Licet dispositio de interesse futuro sit inutilis fa- 
men potest fieri declaratio preset dens qua sortiatur 
effectum interveniente novo act u. Although the 
grant of a future Interest be Inoperative, yet a dec¬ 
laration precedent may be maae which may take 
effect, provided a new act Intervene. Bacon, Max. 
Reg. 14 ; Broom, Max. 498. 

Licit a bene miscentur , formula nisi juris obstet. 
Lawful aots may well be fused into one, unless some 
form of tow forbid. (E. g. Two having a right to 
convey, each a moiety, may unite and convey the 
whole.) Bacon, Max. 94 ; drebb, R. P. 179. - . 

Liaeantia est quasi legis essentia ; est vinculum 
fldet. Allegiance to, as It were, the essence of the 
iaw ; It Is the bond of faith. Co. Litt. 129. 

Liaeantia natvralis nullis claustris coercetur, 
nullis metis refranatur, nullis finibus premitur. 
Natural allegiance Is restrained by no .barriers, 
curbed by no bounds, compressed by ho limits. 
7 Co. 10. 


Ligna et lap ides sub armorum appellatione non 
continentur. Sticks and stones are not contained 
under the name of arms. Bract. 144 b. 

Linea recta est index sui et obliqui ; lex est tinea 
recti. A right line is an index of Itself and of an 
oblique; law is a line of right. Co. Litt. 158. 

Linea recta semper pra/ertur transversali. The 
right line to always preferred to the collateral. Oo. 
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Litt. 10; Plata, lib. 6, c. 1 ; 1 Steph. Com.,4th ad. 406: 
Broom, Max. 629. 

Litem patentee regis non erunt vacua. Letters- 
patent of the king shall not be void. 1 Bulstr. 6. 

Litis nomen omnem actionem significat, sive in 
rem, sire m personam sit. The word ** Its M (». e. a 
law-suit) s i gn ifi e s ©very action, whether in rem or 
bsvertcmam. Co. Lltt. SOS. 

Litvs e*t gsmtHM wan'mm Jluetus a mart per 
omit. The shore m where the highest wave from 
the sea baa reached. Dig. GO. 16. M; Ang. Tide- 
Waters 67. 

Locus contractus regit actum. The place of the 
oootract governs the act a Kent 458; L. R. I 6. 
B. 119 ; 91 U. 8. 408. 8ee Lax Loci. 

Locus pro solution* reditu* aut pecunice secundum 
conditionem dimissionis ant obhgationi* est stride 
observandus. The place for the payment of rent 
or money Is to be strictly obeerved according to 
the condition of the lease or obligation. 4 Co. ft. 

Longa patientia trahitur ad consensum, Long 
sufferance b construed ss consent Fleta, lib. 4, c. 
96, | 4. 

Longa p o ss e t rio est pads jus. Long possession Is 
the law erf peace. Co. Litt 6. 

Longa posses si o parit jus possidendi , et lollit 
actionem rtero domino. Long possession produces 
the right of pomrwnion, and takes away from the 
true owner us action. Go. Litt. 110; see 115 U. S. 
OB; Ajthm P o e ese aioir. 

Longam tempos, et longus usus qui excedit me- 
wioriam homtsitm, svjficifpro jure. Long time and 
Long use beyond the memory of man suffice for 
right. Co. Litt. 115. 

Loguendum ut mdgus t sentiendum ut docti. We 
should speak ss the common people, we should 
think as ui® learned. 7 Co. 11. 

Lubricum linguas non facile trahendum est in 
ncenam. The sUpperloess of the tongue (i. e. Its 
nahtlltjr to err) ought not lightly to be subjected 
to punishment. Cro. Car. 117. 

Lucrum, facere ex pupiUi tutela tutor non debet. 
A guardian ought not to make money out of the 
guardianship of his ward. 1 Johns. Ch. 527. 

Lunatic**, qui gaudet in lucidis intervallis. He 
Is a lunatic who enjoys lucid Intervals. 1 Story, 
ConL ) 73. 


Magis dignvm trahit ad se minus dignum. The 
more worthy draws to Itself the less worthy. Year 
B. 90 Hen. Vi. 2, arg. 

Magis ter rerum usus ; magistra rerum experientia 
Use is the master of things; experience ua the mis¬ 
tress of things. Co. Litt. 60, 929 ; Wing. Max. 759. 

Magna culpa dolus est. Gross negligence is equiv¬ 
alent to fraud. Dig. GO. 16.990; 9 8pear256; l Bouv. 
Inst. D. 646. 


Magna negligentia culpa est, magna culpa dolus 
est. Gross negligence Is a fault, gross fault is a 
fraud. Dig. 00. 16. 296. ( Culpa Is an intermediate 
degree of negligence between negligentia, or lack 
of energetic care, and dolus, or fraud, seeming to 
approach nearly to our “ negligence” in meaning.) 
See Whart. Negl. 

Afaikemtum est homicidium inchoatum. Mayhem 
is incipient homicide. 9 Inst. 118. 

Mai nemium est inter crimina major a minimum, 
et infer minora maximum. Mayhem lathe least of 
g r e a t crimes, and the greatest of Bmall. Co. Litt. 


Major continet in se minus. The greater includes 
the len. 19 Vin. Abr. 879. 

Major hcereditas venit unicuique nostrum a jure 
et legibus quam a parentibus. A greater Inherit¬ 
ance comes to every one of ub from right and the 
laws than from parents. 2 Inst. 06. 

Major numerus in se continet mtnurem. The 
greater number contains In itself the less. Brec¬ 
to n 16. 


Majors poena affect us quam legibus statuta est , 
non est in/amis. One affected with a greater pun¬ 
ishment than is provided hy law is not infamous. 
4 Inst. 66. 

Afcy'ori runtime minor inest. The leaser is In¬ 
cluded In the greater sum. 2 Kent 618 ; Story, Ag. 
8 172. 

Majus dignum trahit ad se minus dignum. The 
more worthy or the greater draws to it the less 
worthy or the lesser. 5 Vin. Abr. 684, 680; Co. Litt. 
43, 355 6; 2 Inst. 807; Finch, Law 22; Broom, Mult 
176, Q- 

Majus est delictum seipsum occidere quam alium. 
It U a greater crime to kill one’s self than another. 
Bart. Max. 108. See Suicide. 

Mala grammatica non vitiat chart am ; sed in ex¬ 
position e instrumentorum m ala grammatica quoad 
fieri possit evitanda est. Bad grammar does not 
vitiate a deed; but in the construction of instru¬ 
ments, bad grammar, as far as it can be done. Is to 
be avoided. 6 Co. 89; 9 id. 48 ; Vin. Abr. Grammar 
(Al; Loff1441 ; Broom. Max. 686. 

Maledlcta expositio quee corrumpit textum. It Is 
a cursed construction which corrupts tbs text. 2 
Co. 94 ; 4 id. 86; 11 id. 84; Wing. Max. 96 ; Broom, 
Max. 022. 


Maleficia non debent remanere impunita , et inv- 
punifos continuum affectum tribvit delinquenti. 
Evil deeds ought not to remain unpunished, and 
impunity afforas continual Incitement to the delin¬ 
quent. 4 Co. 45. 

Maleficia propositi* distinguuntvr. Evil deeds 
are dlstingiuahad from evil purposes. Jenk. Cent. 
290. 

Malitia est adda, est mali animiaffectu*. Malice 
(b sour, It Is the quality of a bad mind. 2 Bulstr. 
49. 

Malitia supplet cetatem. Malice supplies age. 
Dyer 104 ; 1 HLa. Com. 464 ; 4 id. 92, 23, 8fir; Broom, 
Max. 516. Bee Malice. 

Malum hominum est bbviandum. The malicious 
plans of men must be avoided. 4 Co. 16. 

Malum non habet efitetsutsm, sed deficientem cau- 
sam. Evil has not an efficient, but a deficient, 
cause. 8 Inst. Pneme. 

Malum non pmsumitvr. Evil Is not presumed. 
4 Co. 71; Branch, Princ. 

AfaJum quo communtut eo pejus. The more com¬ 
mon the eril. the worse. Branch, Princ. 

Jfalwi usus est abolendus. An evil custom ought 


to be abolished. Co. Litt. 141: Broom, Max. 691 ; 
LlttJ 919 ; 5 Q. B. 7W ; 19 id. M5; 9 M. & K. 449 ; 71 

Fa. 69. 

Mandata licit a strictam recipiun t interpretation- 
em, sed illlcita latam et extensam. Lawful com¬ 
mands receive a strict Interpretation, but unlawful, 
a wide or broad construction, Bacon, Max. Reg. 10. 

Mandatarius terminos sibi posttos transgredinon 
potest. A ma nd ata r y cannot exceed the bounds 
of his authority. Jenk. Cent 08. 

lfandafuiH nisi prttfuftwst nullum est. Unless a 
m a nd a te Is gratuitous, it la not a mandate. Dig. 17. 
I. L 4; Inst. 8. 27 ; 1 Bout. Inat n . 1070. 

Manifest a probations non indigent. Manifest 
things require ao.proof, 7 Co. 40 6. 

itaris et famines conjunetio est de jure natures. 
The union of male tnd female la foimctod on the 
law of nature. 7 Co. 18 6. 

Matrimoma debent esse libera. Marriages ought 
to be free. Halkers. Max. 80 ; 2 Kent 102. 

tiatnmoni um tubsequens tollit peccatum prajee- 
detis. A subsequent marriage cures Droceding 
fault Bart. Max. 918. 

Matter en leg ne serra mise en bouche del Jurors. 
Matter of law shall not be put Into the mouth of 
jurors. Jenk. Cent. 180. 

Afotutiora sunt vota mulierum fuam mrorum. 
The wishes of women are of quicker growth than 
those of men (i. e. women arrive at maturity earlier 
than men). 6 Co. 71 a ; Bract. 86 b. 

Maxime ita dicta quia maxima est ejus dignitas 
bt certissima auc tori tax, cUque quod maxime omni¬ 
bus probetur. A maxim (s so called because its 
dignity is chief set end Its authority the most cer¬ 
tain, and because universally approved by alL Co. 
Litt II. 

Maxime pad sunt contraria via et injuria. The 

E eateet enemies to peace are force and wrong. Co. 
tt 161. 


Maximus err oris populus magis ter. The people 
Is the greatest master of error. Bacon, Max. 

Melirr est causa possidentis. The cause of the 
possessor is preferable. Dig. 00. 17. 126. 2. 

Melior e»t conditio defendentis . The cause of 
the defendant Is the better. Broom, Max. 715, 719 ; 
Dig. 90. 17, 196. 2; Hob. 199; 1 Maas. 06 ; 6 id. W7 ; 4 
Cush. 406. 

Melior eat conditio possidentis et rei quam actoris. 
Better Is the condition of the possessor and that of 
the defendant than that of the plaintiff. Broom, 
Max. 714, 719; 4 Inst. 180 ; Vaugh. 86, 60; Hob. 108 ; 
8 Mass. 189. 


Melior est conditio possidentis, ubi• neuter jus 
habet. Better is the condition of the possessor 
where neither of the two has a right. Jenk. Cent, 
lie. 


Melior est iustitia vere presveniena quam severe 
puniens. That justice which justly prevents a 
crime is better than that which severely punishes 


Melior em conditioner suam facere potest minor , 
deteriorem nequaquam. A minor can improve or 
make his condition better, but never worse. Co. 
Litt. 837 b. 

Melius est In tempore occurrere quam post ca u- 
sam vi Uneratum re medium queerer*. It is better to 
meet a thing in time, than to seek a remedy after a 
wrong has been inflicted. 9 lost. 299. 

Melius est jus dejldens quam jus incertum. Law 
that is deficient is better than law that Is uncertain. 
Lofft 395. 

Melius est omnia mala pati quam malo consen- 
tire. It. U better to suffer every wrong or 111, than 
to consent to it. 3 lust. 98. 

Melius est recurrere quam malo currere. It Is 
better to recede than to proceed wrongly. 4 Inst. 
170. 


Mens teatatoris in teatamentis spectanda eat. In 
wills, the intention of the testator is to be regarded. 
Jenk. Cent. 277. 

Mentiri eat contra mentem ire. To lie 1s to go 
against the mind. 8 Bulstr. 960. 

Mercia appellatio ad res mobiles tantum pertinet. 
The term merchandise belongs to movable thing s 
only. Dig. GO. 16. 66. 

Mercis appellation* homines non eontineri. Un¬ 
der the name of merchandise men are not included. 
Dig. SO. 16. 207. 

Merito beneflcium led* amittit, qui legem ipsam 
su beerier* inlendit. He Justly loees the protection 
of the law, who attempts to Infringe the law. 9 
Inst. 268. 

Merx est quidquid vendi potest. Merchandise Is 
whatever can be sold. 3 Mete. 867. See Mxn- 
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Meum est promittere, non dimittrre. It Is mtn» to 
promise, not to discharge. 9 Rolls 89. 

Minatur innocenftGia quiparcit nooentibus. He 
threatens the Innocent who spares the guilty. 4 Co. 
45. 

Minimapcma corporaUs est major quallbet pecu- 
ntaria. The smallest bodily punishment Is greater 
than any pecuniary one. 9 lost. MO, 

Miniwts mutanda sunt qua certam habuermnt in¬ 
terpretation***. Things which have had a certain 
Interpretation are to be altered as little as possible. 
Co. Litt. 90S. 

Minimum est nihilo proximum. The least la next 
to nothing. Bacon, Arg. Low's Case of Tenures. 

Minor ante tsmpusogere non potest in casu pro- 
pHotatiSy aeo etiam convsnire. A minor before 
majority cannm^aot in a nans of property, nor even 

Minor jurat's non potest. A minor cannot make 
oath. Co. Litt. 179 5. An Infant cannot be sworn 
on a Jury. Littleton 989. 

Minor minorem custodies non debet; alios enim 
prves umit ur male rsgere gut seipsum regere nescit. 
A minor ought not be guardian of a minor, for be is 

E resumed to govern others ill who does not know 
ow to govern hlmaelf. Co. Litt. 88- 
Minor non tsnetur responders durante minori 
mtati • siii tfa causa dotis, propter favorem. A 
minor la not bound to answer during his minority, 
except as a matter of favor in a cause of dower. 8 
Bulstr. 148. 

Minor, qui infra atatem 19 annonm fuerit, 
utlagari non potest nec extra legem poni , quia ante 
totem ortatem, non est sub legs aliqua. nec in de- 


cewwa. A minor who Is under twelve years of age 
cannot be outlawed, nor placed without the laws, 
because before such age he Is not under any laws, 
nor in a decennary. Co. Litt. 128. 

■Minor 17 annis non admittitur fore executorem. 
A minor under seventeen years of age is not ad¬ 
mitted to be an executor. 6 Co. 67. 

Minus solvit, qui tardius solvit ; nam et tempore 
minus sotvitur. He does not pay who pays too late; 

wfe la"! *** detay ' he 18 J 11 * 1 ** 1 not to pwy. Dig- 

Miser a est servitus, ubi jus est vagum aut incer¬ 
tum. It Is a miserable slavery where the law is 
vague or uncertain. 4 Inst. JM6; 9 Johns. 497 ; 11 
Pet, 286; Broom, Max. 150. 

MU ins imperanti melius paretur. The more 
c omm ands, the better is he obeyed. 8 

Mobtlia non Aohraf sifam. Movables have no 
ntuj. 4 Johns. Ch. 472. 


Movable things follow the person; immovable, 

6u>r 7' L., 8d ed. 688; 166 U. 8 

185 ; 105 id. 194 ; 49 La. Ann. 48. 

Mobilia sequuntur personam. Movable* follow 
toe person. Storv. Cch fl. L„ 8d ed. 688. 689 ; Broom 
Max. 522 ; 87 Ky. 685 ; 16 L Ft. A. 57. See Tat 
Modica circumstantia facts jus mutat. a small 
circumstance attending an act may change the 
law. 


w m/ft uctimmiau 

(prescription) not to pay tithes la void. Lofft 427 
Cro.-Ell*. 511 ; 2 Sharew. Bla. Cora. 31. 

Afodu* et convent io vin cunt legem. The form of 
agreement and the convention of the parties over¬ 
rule the iaw. 18 Pick. 491; Broom, Max. 689 et sea : 
2 Co. 78 ; ffl N. Y. 252. 

Modus legem dat donctioni. The manner gives 
law to e gift. Co. Litt. 19 a ; Broom, Max. 459 

Moneta est justum medium et mentura rerum 
commutabiUmm, nam per medium r,.onetca fit om¬ 
nium rerum convenient, et justa cestimatio. Money 
is the just medium And measure of all exchangeable 
things, for by the medium of money a convenient 
and just estimation of all things is made. See 1 
Bouv. Inat. n. 9S2; Bart. Max. 222. 

Monetandi jus comprehenditur in regalibua quee 
nunquam a rtgio sceptrv abdienntur. The right 
of coining is comprehended amongst those rights of 
royalty which are never relinquished by tbe kingly 
sceptre. Dev. 18. 

Mora reprobatur in lege. Delay is disapproved of 
In law. /enk. Cent. 51. 






Mors dieitur ultimum suvpUcium. Death is 
denominated the extreme penalty. 8 Inst. 212. 
Mors omnia solvit. Death dissolves all things. 
Mortis momentum est u/timum vita momentum. 
The last moment of life is the moment of death. 4 
Bredf. 245, 200.’ 

Mortuus exitua non est exitus. To be dead-born 
Is not to be born. Co. Litt. 29. See 2 Paige 15 ; 
Dotnat, liv. pr£l. L 9. s. 1, □. 4, 6. 

Mos retinendus eat Jldelissimce vetustatia. A cus¬ 
tom of the truest antiquity is to be retained. 4 Co. 
78. 


Mulcta damnum fama non irrogat. A floe does 
not impose a loas of reputation. Code, 1. 54 ; Cal- 
vlnoa. Lex. 

Mvlta conceduntur per obliquvm qua non ooncs- 


duntur de directo. Many things are conceded In 
directly which are not allowed directly. 6 Co 47. 

Multa /Idem promissa levant. Many promisee 
lan e on confidence. 11 Cush. 350. 

Multa ignoramus quae nobis non laterent si vet- 
erum lectio nobis fuit familiaris. We are ignorant 
of many things which would not be hidden from us 
If the reading of old authors were familiar to us. 10 
Co. T8. 

Multa in jure communi contra rationem dispu- 
tandi pro communi utilitate introducta sunt. Many 
things have beeD introduced into the common law, 
with a view to the public good, which are inconsist¬ 
ent with sound reason. Co. Litt. 70 ; Broom, Max 
158; 2 Co. 75. See 3 Term 146; 7 id. 252. 

Multa multo exereitatione facilius quam regulis 
percipies You will perceive many things much 
more easily by practice than by rules. 4th Inst. 50. 

Multa non vela! lex, qua tamen tacite damnavit. 
The law fails to forbid many things which yet it has 
silently condemned. 

Multa transeunt cum universitate qua mm perse 
(ratueunf. Many things pass as a whole which 
would not pass separately. Co. Litt. 12 a. 

Afuifi mtdta, nemo omnia won't. Many men know 
many things, no one knows everything. 4 Inst. 848. 

Multiplex et inriistinctum parit confusionem ; et 
questionea quo aimpliciores, eo lucufiorea. Multi¬ 
plicity and Indistinctness produce confusion : the 
more simple questions are, the more lucid they are 
Hob. 885; Bart. Max. 70. 

Multiplicata transgression* crexeat pcence xnfiic- 
tio. The infliction or punishment should be in pro¬ 
portion to the Increase of crime. 2 Inst. 479. 

Afulfftudinem decern faciunt. Ten make a mul¬ 
titude. Co. Utt. 247. 

Multitude* errantium non parit errori patro- 
cinium. Tbe multitude of those who err Is no pro¬ 
tection for error. 11 Co. 75. 

Multitude imperitorum perdit curiam. A multi¬ 
tude of ignorant practitioners destroys a court. 2 
Inst. 219. 

Multo utilins eat pauca idonea effunder*, quam 
mult is inutilibus homines gravari. it is much more 
useful to pour forth a few useful things than to op¬ 
press men with many useless things. 4 Co. 90. 


Satura appetit per fee turn, ita et lex. Nature as¬ 
pires to perfection, and so does the Law. Hob. 144. 

JVdfura fide jusaionis ait atrietissimi juris et non 
dura t vel extendatur de re ad rem, de persona ad 
personam , de tempore ad The nature of 

the contract of suretyship Is strictissimi juris, and 
cannot endure nor be extended from thing to thing, 
from person to person, or from time to time. Burge, 

Sur - «• , 

Natura non facit aaltum. ita nec lex. Nature 

makes no leap, nor does tbe law. Co. Litt. 288. 

Saturn non facit vacuum, nec lex aupervacuum. 
Nature makes no vacuum, the law nothing purpose- 


781 


MAXIM 


losx 0»v Litt. ^ . __ 

,Y,ifunT m> MOriNui; wnfwro 6«* maxima. The 
fore* of nature is greatest; nat ure Is doubly great. 
9 Inal 364. ..... . .. 

Sot umU eat quidlibet dissolm ro modn quo nga- 
tuv. It i* nature! for a thing to be unbound In the 
same way In which It was bound. Jenk. Cent. 66 ; 
4 tooto 417 ; Broom, Max. 877. 

Sec curia d^Acrret in jHtfifia rxAiorndo. Nor 
should the court be deficient In showing Justice. 4 
lost. 63. 

Sec tempus nee locus ocrurrif rtgi. Neither time 
nor place ban the king. Jenk. Cent. 190. 

See wninm rjfu*) suicmV casus Aaoef. Where 
blood is spilled, the case is unpardonable. 8 Inst. 37. 

Vcc irwinm, /<tjo * limine, casus AaAcf. Where 
the Dirinity is Insulted, tbe case is unpardonable. 
Jenk. Cent. 167 ..... , , 

Secrtaa nu jii est quod mm potest cutter se habere. 
T Ko it) necessary which cannot be otherwise. 

yecessitof est lex tern ports et loci. Necessity la 
the law of time and place. 8 Co. 09. 

.Vcestifoj excvMt aid exlenuat delictum in capi¬ 
tal thus. quod non opera tv r idem in cicilibu*. Ne¬ 
cessity excuses or extenuates delinquency In capital 
cases, but not in civil. See N*c*asmr. 

Xeerssitaj facit lieifum quod alias non est licitvm. 
Necessity makes that lawful which otherwise Is un¬ 
lawful. 10 Co. 81. 

Secessitas inducit privilegium quoad jura pr i- 
oafa With regard to private rights, necessity 
privileges. Bacon. Max. Reg. &. Broom. Max. 11. 

AVeesm ta# nun habet legem. N ece s si ty has no law. 
Plowd. lh See Necessity, end 16 Via. Abr. 884 ; 98 
id. 640. 

Secessitas publico major est q-uam privata. Pub- 

lie «SSi" VgUtiTthM. phv»t«r Bw». M«. 

Reg. 3; Noy, Max., 9th ed. 34 ; Broom, Max. 18. 

.VrceMtfeu, quod eocif, defendit. Necessity. de¬ 
fends what it compels. Hale, P. C. 84; Broom, 
Max. 14 ^ 

Secessitas rub lege non confine fur, quia quod alias 
non est licitvm necessitas facit licitum . Necessity 
is not restrained by law ; since what otherwise is not 
lawful, necessity makes lawful. Bart. Max. 237; 9 
Inst- 338: Fleta, I. 3, c. ffl. $ 14. 

Secessitas vincit legem. Necessity controls the 
law. Hob. 144 ; Cooley, Const. Lim. 747. 

Necemify creates equity. 

Segatio conclusion is est error in lege. The denial 
of a oodcIubIod is error in law. Wing. Max. 288. 

Segligentia semper Kabet infortuniam com item. 
Negligence always has misfortune for a companion. 
Co. LTtt. 346 ; Shep. Touch. 478. 

Seminem Icedit qui jure suo utitur. He wbo 
stands on his own rights Injures no one. 41 La. 
Ann. 194 ; 48 id. 1389. 

Neminem oporfef esse sapientiore m legibus. No 
man need be riser than the laws Co. Litt. 97. 

AYmo ad mitt end us est inhabilitare seipsum. No 


one is allowed to incapacitate himself. Jenk. Cent. 
10. See STULTirr ; 3 whart. 371. 

Nemo aqit in seipeum. No man acts against him¬ 
self. Jent. Cent. 40. Therefore no man can be a 
judge in his own cause. Broom, Max. 216, n.; 4 
Singh. 151; 2 Exch. 896; 18 C. B. 253 ; 8 B. & Aid. 
822. 

AYmo alienee rei, sine satisdatione, defensor 
idoneus intelligitur. No man is considered a com¬ 
petent defender of another’s property, without se¬ 
curity. 1 Curt. C. C. 202. 

A’emo alieno nomine lege agere potest. No naan 
can sue at law in the name of another. Dig. 60. 17. 
123. 

Nemo aliquant partem reete intelligere potest , on- 
tequnm totum iterum atque it Crum perlegerit. No 
one can properly understand any part of a thing 
till he has read through the whole again and again. 

3 Co. 39 ; Broom, Max. 398. 

Nemo allegans suam turpitudinem avdiendus est. 
No one alleging his own turpitude is to be beard aa 
a witness. 4 Inst. 279 ; 3 Story 514, 516 ; 19 Pick. 667; 
24 id. 146. 

Nemo bit pun itur pro eodeni delicto. No one can 
be punished twice for the same offence. 2 Hawk. 
PI. Cr. 377 ; 4 Sbaraw. Bla. Com. 816, 

Scmo cogitationis panatn patitur. No one suf¬ 
fers punishment on account of his thoughts. Tray- 
ner. Max. 362. 

Nemo cogitur rent suam vendere , etiam jvsto 
pretio. No one is bound to sell his property, even 
for a Just price. But see Eminent Don aim. 

AY mo contra factum suit m venire )>otest. No man 
can contradict nls own deed. 2 Inst. 66. 

Nemo damnum facit, nisi qui id fecit quod facere 
jus non Kabet. No one Is considered as doing dam¬ 
age, unless be wbo la doing what be him no right to 
do. Dig. 50. 17.151. 

Nemo daf qui non Kabet. No odb can give who 
does not possess. Broom, Max. 499, n.: Jenk. 
Cent. 250; 100 Mass. 24. 

Nemo die domo tua extrahi debet. A citizen can¬ 
not be taken by force from his house. Dir. 50. 17. 
103. (This maxim In favor of Roman liberty Is much 
the same as that every man's house is his castle.) 
Broom. Max. 432. o. 

AYmo debet aliena fact u>a locupletari. No one 
ought to gain by another's loss. 2 Kent 836. 

AYmo debet bis puntri pro uno delicto. No one 
ought to be punished twice for the same offence. 
4 Co. 43 ; 11 id. 59 b; Broom, Max. 348. 

Nemo debet bis vexaripro eadem causa. No one 
should be twice harassed for the same cause. 2 
Johns. 24, 18* ; 13 id. 158 ; 8 Wend. 10; 8 H1U N. T. 
400 ; 6 id. 138 ; 2 Barb. 286 ; 6 id. 32. 

Nemo debet bis vexari pro uno et eadem causa. 
No one ought to be twice vexed for one the 
same cause. 5 Pet. 61; 1 Archb. Pr by Ch. 476; 2 
Mass. 855 ; 17 id. 426 ; 79 Fed. Rep. 860; 98 V*. 606. 

Nemb debet bis vexari, si constat curia quod sit 
pro una et eadem causa. No man ought to be twice 
punished, if it appear to tbe court that It is for one 
and the same cause, fi Co. 61 ; Broom. Max. 827, 
348: 6 Mass. 176 ; 7 id. 428 ; 99 id. 908. 

Nemo debet esse judex in propria causa. No one 
should be Judge in bis own cause, 12 Co. 114; 
Broom, Max. ll6. See Judge; 111 N. Y. 1. 

Nemo debet immlscere se rel alienee—ad se nihil 
pertinenti. No one should Interfere In what In no 


way oonoania him. Jenk. Cent. 16. 

Nemo debet in communione inu/fus tensri. No 
one should be retained in a partnership against his 
will. 9 Sandf. 666, 90S ; 1 Johns. 106, 114. 

Nemo debet locupletari ex alterius incommodo. 
No one ought to be made rich out of another's loss. 
Jenk. Cent 4 ; 10 Barb. 696, 663. 

Nemo debet rem suam sine factu aut defer tv suo 
amittere. No one should lose bis property without 
his own act or negligence. Co. Litt. 968, 

jSfoflio d*o6ui utalur ojlcm. No oq© should nit 
two offices. 4 Inst. 100. . 

Nemo q/iudna tenement i sintvl poles! esse hares 
tt dominus. No odo cad b© At th© Mono tlm© h©lr 
and lord of the same fief. 1 Reeve, Hist. Eng. Law 
106. 

Nemo est hares viventis. No one Is an heir to the 
living. Co. Lilt. 29 b ; 2 Bla- Com. 70, 107, 208 ; Vin. 
Abr. Abeyance ; Broom, Max. 699; 7 Allen 75; 99 
Mass. 466 ; 118 id. 845 ; 2 Johns. 86. 

Nemo est supra leges. No one la above the law. 
Lofft 149. J M 

Nemo ex alterius facto y rv e g ra vari debet. No 
man ought to be burdeneu in consequence of an¬ 
other's act. 9 Kent 646; Pothier, Obi., Evans, ed. 
183. 

Nemo ex consilio obUoatur. No man Is bound for 
the advice he gives.' Story, Bailm. 1165. 

Nemo ex proprio dolo conseqvitur actionem. No 
one acquires a right of action from his own wrong. 
Broom; Max. 997 ; 78 Mbs. 675 ; 48 Pac. Rep. (Cal.) 
412. 

AYmo ex suo delicto meliorem swam condil tonem 
facer e potest. No one can Improve his condition by 
nls own wrong. Dig. 60.17.164. 1. See 110 Incl. 899. 

Nemo in propria causa testis esse debef. No one 
can be a witness In his own cause. (But to this rule 
there are many exceptions.) 1 Sharsw. Bla. Com. 
443 ; 8 id. 870. 

Nemo tnaudifus condemnari debet, si non sit con- 
tunuix. No man ought to be condemned unheard, 
unless he be contumacious. Jenk. Cent. 18. No 
man shall be condemned in his lights of property, 
as well as In his rights of person, without nls day In 
court. 48 9. C. 825. 

Nemo jus sibi diccre potest. No one can declare 
the law for himself. (No one Is entitled to take the 
Law Into hb own Imnda.) Trayner, Max. 306. 

Nemo millions Deo implicetur secularibus nepo- 
tiis. No man warring for God should be troubled 
by secular business. Co. Litt. 70. 

Ns mo nascifur artifex. No one Is born an artifi¬ 
cer. Co. Litt. 97. 

Nemo patriam in qua natus est exuere, necligean- 
tics dcbilum ejura re possit. No man can renounce 
the country in which he was born, nor abjure the 
obligation of his allegtanoe. Co. Litt. 129 a; 3 
Pet 155 ; Broom, Max. 75. See Allboumcb ; Ex¬ 
patriation ; Naturalization. 

Nemo plus com modi heredi suo relinquit quam 
f;xss habuit. No one leaves a greater advantage to 
bis heir thAn he had himself. Dig. 50. 17.190. 

Nemo plus juris ad alienum transferee potest 

f fuam ipse haoet. One cannot transfer to another a 
arger right than he himself has. Dig. 60. 17. 64; 
Co. Litt. 309 b; Wing. Max. 56; Broom, Max. 467, 
469 : 2 Kent 324 ; 5 Co. 113 ; 10 Pet 181, 175. 

Nemo potest contra recordnm verijlcore per pa- 
fn'om. No one can verify by the country against a 
record. (The issue upon a record cannot be tried by 
a jury.) 2 Inst. 380 

Nemo potest esse dominus et hatres. No one can 
be both owner and beir. Hale, C. L. c. 7. 

Nemo potest esse simul actor et jyidex. No one 
can be at the same time Judge and suitor. Broom, 
Max. 117; 13 Q. B. 827 ; 17 id. 1 ; 15 C. B. 796; 1 C. 
B. N. s. 823. 

Nemo potest esse tenems et dominus. No man can 
be at the same time tenant ana landlord (of the 
lame tenement). Gilbert, Ten. 132. 

Nemo potest facere per alitim quod per se non po¬ 
test. No one can do t nat by another which he can- 
hot do by himself. Jenk. Cent. 237. 

Nemo potest facere per obliqvum quod non po¬ 
test facere per directum. No one can do that In¬ 
directly which cannot be done directly. 1 Eld an 
612. 

Nemo potest mutare consilium ruum (a alterius 
injuriam. No one can change his purpose to the 
kijury of another. Dig. SO. 17. 75; Broom, Max. 84 ; 
7 Johns. 477. 

Nemo potest sibi debere. No one can owe to him¬ 
self. See Confusion or Aioara. 

Nemo potest nisi quod de jure potest. No one la 
able to do a thing, unk— he can ao it lawfully. 67 
ILL App. 80. 

Nemo prassens nisi intelligat. One la not present 
unless he understands. Bee Pusencx. 

Nemo praesumitur alienam posteritatem sues 
pivetutisse. No one is presumed to have preferred 
another's posterity to his own. Wing. Ma x. 986 . 

Nemo proesumitur dona re. No one is presumed 
to give. 9 Pick. 128. 

Nemo prasumitur esse immemor sruce aetemas 
salutis , et maxims in articulo mortis. No man is 
presumed to be forgetful of his eternal welfare, 
and particularly at the point of death. 6 Co. 76. 

Nemo prasumitur ludsre in extremis. No one 
is presumed to trifle at the point of death. 

Nemo prasumitur malus. No one Is presumed 
to be baa. 

AYmo prohibetvr plvres negotiations* sivt artes 
exercere. No one b restrained from exercising 
several kinds of business or arts. 11 Co. 64. 

Nemoprohibetur pluribus defensionibus tiff. No 
one is forbidden to set up several defences. Co. 
Litt. 804 ; Wing. Max. 479. 

Nemo prudent punit ut preeterita revocentvr, se d 
ul futura preeveniantur. No wise man punishes 
that things done may be revoked, but that futura 
wrong* may be prevented. 8 Bulstr. 17. 

Nemo punitur pro alieno delicto. No one Is to he 

S uDished for the crime or wrong of another. Wing, 
[ax. 886. 

Nemo punitur sine injuria , facto, se u tiefalto. 
No one b punished unless for some wrong, act, or 
default. 2 Inst. 287, 

Nemo quf condemnare potest, absolvere non po¬ 


test. Nu one who may condemn la unable io acquit. 
Dig. 60. 17. 87. 

Nemo sibi esse Judex vet suisjus direre debet. No 
mao ought to be hb own Judge, or to administer 

justice In-where hb relations are concerned. 

19 Co. 116; Cod. 8. 5. 1; Broom, Max. 116, 184. 

AYmo sine actions rxperitur. et hoc non sine breve 
stve libello conventionali. No ooe goes to law with¬ 
out an action, and no one can bring an action with¬ 
out a writ or bill. Bract. 112. 

Nemo fenefur ad impoMihib. No one b bound to 
an Impossibility. Jenk. Cent. 7; Broom, Max. Mi. 

Nemo tenetur armare adversarium contra se. No 
one Is bound to arm hb adversary against himself. 
Wing. Max. 666. 

Nemo tenetur divinare. No one b bound to fore¬ 
tell. 4 Co. 28; 10 id. 66 a. 

Nemo fenefur edere instrumenta contra se. No 
man Is bound to produce writings against himself. 
Bell, Diet. 

Nemo tenetur informare qui nescit sed quisqvis 
scire quod informat. No one who b ignorant of a 
thing Is bound to glvo Information of it, but every 
one Ts bound to know that which he gives Informa¬ 
tion of. Branch. Princ.; Lane 110. 

Nemo tenetur iurare in maw turpitudinem. No 
one Is bound to testify to his own baseness. 

Nemo tenetur seipsum accusare. No one Is bound 
to accuse himself. Wing. Max. 486: Broom, Max. 
968, 970; 1 Sharsw. Bla. Com. 448 ; 14 M. & W. SB; 
107 Mass. 161. 

Nemo feuefur seipsum infortvniis ct perleulls ex- 
pone re. No one Is bound to expose himself to mis¬ 
fortune and dangera Co Litt. 268. 

Nemo tenetur seipsum prod ere. No one Is bound 
to betray himself. 10 «. Y. 10, 83; 7 How. Pr. 67, 
58 ; Broom Max. 96& 

Nemo videtur frartdare eos qui sciunt et consen- 
tiunt. No one Is considered aa deceiving those who 
know and consent. Dig. 90. 17. 143. 

Ntoriim nuuquam ercedere debet ru&ntm, The 
black should never go beyond the red (i. e. the text 
of a statute should never be read In a sense more 
comprehensive than the rubric, or title). Trayner, 
Max. 373. 

NiTuI aliud potest rex quam quod dejurt potest. 
The king can do nothing but what he can do legally. 
11 Co 74. 

AY Ail consennii tam contmrivm est quam vis atque 
met us. Nothing Is ao contrary to consent as force 
and fear. Dig. 30. 17. 116 ; Broom, Max. 278, n. 

Nihil fiat qui non habet. He glvee nothing who 
has nothing. 

Nihil de re nccresctt et mil nihil fn re qiinndo fus 
ace re secret habet. Nothing accrues to him wno, 
when the right accrues, has nothing In the subject- 
matter. Co. Litt. 168. 

NiAiI est enim liberals quod non idem jturtnm. 
For there Is nothing generous which b not at the 
same time just. 2 Kent 441, note a. 

NiWJ est magis rat ion i cousentanevm quam eodem 
modo quodque dissolvers quo confiatum est. Noth¬ 
ing b more consonant to reason than that every¬ 
thing should be dissolved In the same way In which 
It was made. Shep. Touch. 398. 

Nihil facit error nomini* cum de corpore constat. 
An error lo the name is nothing when there is cer¬ 
tainty as to the thing. 11 Co. xl; 2 Kent 298; Bart. 
Max. 225. 

Nihil habet forum ex scena. The court has noth¬ 
ing to do with wbftt is not before It. 

NiAti in lege tntolerabilius est, eandem rem diverso 
jure censeri. Nothing in law Is more intolerable 
than that the same case should be subject (in dif¬ 
ferent courts) to different views of the law. 4 Co. 98. 

NiAiI infra regnum subditos magis conservat in 
tranquilifatc et concordia quam debita leoum ad¬ 
ministrate. Nothing preserves in tranquillity and 
concord those who are subjected to the same gov¬ 
ernment better than a due administration of the 
laws. 2 Inst. 156. 

NiAiI iniquius quam cequifatem ntmis intendere. 
Nothing Is more unjust ulaq to extend equity too 
far. Halkers. 103. 

NiAiI magis justum est quam quod necessarium 
est. Nothing is more just than wnat b neceaw-ry. 
Dav 12. 

Nihil nequam est prasumendum. Nothing wicked 
b to be presumed. 2 P. Wms. 588. 

NiAiI perfectum est dum aliquid restat agendum. 
Nothing is perfect while something remains to be 
done. 9 Co. 9. 

NiAiI peti potest ante id tempus quo per rerum 
naturam persolvi possi’. Nothing can be demanded 
before the time when, in the nature of things. It can 
be paid. Dig. 60. 17. 186. 

NiAiI possumus contra verltatem. We can do 
nothing against truth. Doct. & Stu. DlaL 2, c. 6. 

Nihil prcescribitur nisi quod possidetur. There b 
no prescription for that whicA b not possessed. 6 
B. £ A. 277: 

Nihil quod est contra ralionem est licitum. Noth- 
Ingagainst reason b lawful. Co. Litt. 97. 

Ifikil quod est inconveniens est licitum. Nothing 
Inconvenient b lawful. 4 H. L. C. 145, 196; Broom, 
Max. 186, 866. 

NiAiI simul murnfurn est et perfectum. Nothing 
b invented and perfected at the same moment. Co. 
Litt. 280 ; 2 Bla. Com. 298, n. 

Nihil tam conveniens est naturali oequitati quam 
unumquodque dissolvi to ligamine quo ligatum est. 
Nothing b so consonant to natural equity as that 
each thing should be dissolved by the same m an na 
by which it was bound. 2 Inst 880; Broom, Max. 
877. See Shep. Touch. 893. 

NiAiI fam conveniens est naturali cequitati, quam 
! voluntaiem domini volentls rem suam in alium 
j transferee, ratam haberi. Nothing b more con¬ 
formable to natural equity than to confirm the will 
of an owner wbo desires to transfer hb property to 
another. Inst. 9.1. 40; 1 Co. 100. 

NiAiI torn naturals est quam eo otmere quidqus 
dissolvere, quo colligatvm est. Nothing b so nat¬ 
ural as that an obligation should be dlseolved by 
the same principles which were observed in con¬ 
tracting it. Dig. 60.17. 83. See 9 Inst. 860; Broom, 


NiAiI fam prqprium imperio quam legibus vivere. 
Nothing b so becoming to authority as to live ac- 
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cording to the lew. Fleta, L 1, c. IT, 111; 9 Inat 68. 

Nil agit txemptum litem quod Ute re*olvit. An 
example does no good which aettlM one question by 
Mother. 16 Wend. 44,49. 

Nil facit error nominis si de corpo r a eoiutat. An 
error In the name Is Immaterial If the thing itself is 
oertaln. Broom, Max. 684 ; 11 C. B. 406. 

Nil sane prudenti fecit rations vetustas. Anti¬ 
quity did nothing without a good reason. Co. LItt. 

Nil temere novandum. Nothing should be rashly 
changed. Jenk. Cent. 168. 

Nimia certitude certitudinem ipeam destruit. Too 
great certainty destroys certainty itself. Lofft 944. 

Nimia eubtuitas in jure reprobatur, et tolls cer¬ 
titude certitudinem confundit. Too great subtlety 
la disapproved, of in law, and such certainty con¬ 
founds certainty. Broom, Mag. 187; 4 Co. A. 

Nimium ultercando veriias amittitur. By too 
much altercation truth is lost. Hob. 844. 

No man can hold? the same land immediately of 
two several landlords. Co. Litt. 162. 

No man is presumed to do anything against 
nature. 22 Vln. Abr. 164. 

No man may be judge in his own cause. 

No man shall set up his infamy as a defence. 2 
W. Bla. 864. 

No man shall take by deed but parties, unless in 
remainder. 

No one can grant or convey what he does not awn. 
SB Barb. 284, 801. See 20 Wend. 387 ; 23 N. Y. 202 ; 18 
id. 121 ; 6 Du. N. Y. 232. And see Estoppel. 

No one will be permitted to take the benefit under 
a will and at the same time defeat its provisions. 
25 Wash. L. Rep. 50. 

Nobiles magis plectuntur pecvnia, glebes vero in 
corpore The higher classes are more punished in 
money, but the lower in person. 3 Inst. 220. 

Nobiles runt qui arma gentilitia antecessorum 
suorum proferre possunt . The gentry are those 
who are able to produce armorial bearings derived 
by descent from their own ancestors. 2 Inst. 506. 

Nobiliureset benignioreepraesumpttones indubiis 
sunt preeferendae. When doubts arise, tbe more 
generous and benign presumptions are to be pre¬ 
ferred. Reg. Jur. Civ. 

Nomen esc quasi rei notamen. A name is as it 
were the note of a thing. 11 Co. 20. 

Nomen non sufficit si res non sit de jure aut de 
facto. A name does not suffice if the thing do not 
exist by law or by fact. 4 Co. 107. 

Mmuna si nescis perit cognitio rerum. If you 
know not the names of things, the knowledge of 
things themselves perishes. Co. Litt. 86. 

A’omuta sunt mutabilia, res autem immobiles. 
Names are mutable, but things immutable. 6 Co. 
66 . 

Nomina sunt no tee rerum. Names are the marks 
of things. 11 Co. 20. 

.Nomina sunt symbola rerum. Names are the 
symbols of things. 

Non accipi debent verba in demonstrationem fal- 
sam, qua conpetunt in limitationem veram. Words 
ought not to be accepted to Import a false descrip¬ 
tion, which may have effect by way of true limita¬ 
tion. Bacon, Max. Reg. 18 ; 2 Pars. Con. 62 ; Broom, 
Max. 642; Leake, Con. 191; 8 B. A Ad. 469; 4 Exch. 
604 ; 8 Taunt. 147. 

Non alio modo puniatur aliquis , quam secundum 
quod se habet condemnatio. A person may not be 
punished differently than according to what the 
sentence enjoins. 3 Inst. 217. 

Non aliter a significations verborum recedi opor- 
tet quam cum manifestum eat aliud sensisse testa 
torem. We must never depart from the significa¬ 
tion of words, unless it is evident that they are not 
conformable to the will of the testator. Dig. 32. 69. 
pr. ; Broom, Max. 668 ; 2 De Q. M. A G. 918. 

Non auditur j terire volens. One who wishes to 
perish ought not to be heard. Best, Ev. g 386. 

Non concedantur citationes priusquam exprima- 
Htr super qua re fieri decet citatio. Summonses or 
citations should not be granted before It is ex¬ 
pressed upon what ground a citation ought to be 
issued, n Co. 47. 

Non consentit qui errat. He who errs does not 
consent. 1 Bout. Inst. n. 581 : Bract. 44. 

Non dat qui non habet. He gives nothing who 
has nothing. Broom, Max. 467 ; 3 Cush. 869; 8 
Gray, 178. 

Non debeo melioris conditionis esse, quam auctor 
meus a quoins in me transit. I ought not to be In 
better condition than be to whose rights I succeed. 
Dig. 50. 17. 175. 1. 

Non deberet alii nocere quod inter alios actum 
esset. No one ought to be injured by that which 
jus taken place between other parties. Dig. 12. 2. 

Non debet actori lie ere, quod reo non permittitur. 
That which is not permitted to the defendant ought 
not to be to the plaintiff. Dig. 50. 17. 41. 

Non debet adduci exceptio ejus rei cvjus petitur 
dissolutio. A plea of the very matter or which the 
determination is sought ought not to be made. 
Bacon, Max. Reg. 2 ; Broom, Max. 186 ; 3 P. Wms. 
817 ; 1 Ld. Raym. 57 ; 2 id. 1433. 

Non debet aiteri per alterum iniqua conditio in¬ 
tern.. A burdensome condition ought not to be 
brought upon one man by the act of another. Dig 
60. 17. 74. 

Non debet, cut plus licet, quod minus est non 
licere. He who is permitted to do the greater may 
with greater reason do the lees. Dig. 50. 17. 21 ; 
Broom, Max. 178. 

Non decet homines dedere causa non cognita. It 
Is unbecoming to surrender men when no cause is 
shown. 4 Johns. Ch. 106,114 ; 8 Wheel. Cr. Cae. 473, 

488, 

Non decipitur gut scit se decipi He is not de¬ 
ceived who knows himself to be deceived. 5 Co. 60. 

Non definitur in jure quid sit conatus. What an 
a ttemp t Is, is not defined In Law, 6 Co. 48. See 

Non differunt qua con c ordant re, tametsi non 4m 
verbis Usdem. Those things which agree In rob* 
stance, though not in the same words, do not differ. 
Jeak. Cent. 70. 

Non dubitatur, etsi speciality venditor eviction- 


em non promiserit, re evicta, c_ „ 

actionem. It is certain that although the _ 

has not given a special guarantee, an action _ 
empto lies against him, if the purchaser is evicted. 
Code, 8. 46. 6. But see Doct. & Stud. b. ft, a 47; 
Broom, Max. 768. 

Non eflic it affectus nisi sequatur effectus. The In¬ 
tention amounts to nothing unlens some 
foilows. 1 Rolls 296. 

Non est arctius vinculum inter homines quam 
jusjurandum. There Is no stronger link among 
men than an oath. Jenk. Cent. 196. 

Non eat cert and urn de regulis juris. There is no 
disputing about rules of law. 

Non eat disputandum contra principal negantem. 
There is no disputing against a man denying orin- 
clples. Co. Litt. 843. 

Non est justum aliquem antenatum post mortem 
facere fxwlardum, qui toto tempore vita sua pro 
legltimo habebatur. It la not just to make an elaer- 
born a bastard after his death, who during his life¬ 
time was accounted legitimate. Bart- Max. 49 : IS 
Co. 44. 

Non est novum ut priores leges ad posteriores 
trahantur. It is not anew thing that prior statutes 
shall give place to later ones. Dig. 1. A 26; 1. 1. 4 : 
Broom, Max. 28. 

Non est recedendum a communi observant to. 
There should be no departure from a common 
observance. 2 Co. 74. 

Non est regula quin fallot. There Is no rule but 
what may fall. Off. Ex. 212. 

Non esl reus nisi men# sit reo. One is not guilty 
unless his intention be guilty. This maxim Is much 
criticised. See actus non ream facit , etc. ; Mure 
Ru. 

Non ex opinionibus singulorum, sed ex communi 
usu, nomitia exaudiri debent. Names of things 
ought to be understood according to common 
usage, not according to the opinions of individuals. 
Dig. 83. 10. 7. 2. 

Non exempli* sed legibus Judicandum est. Not 
by the facts of the case, but by the law must Judg¬ 
ment be made. Dig. 7. 45. 18. (called by Alberlous 
Gentills lex aurea X 

Non facias malum ut inde oeni'at bon tin. You 
are not to do evil that good may come of it. 11 Co. 
74 a. 

Non impedit clausula derogatoria, quo minus ab 
eadem pot estate res dissolvantur a qua roniiits- 
untur. A derogatory clause does not prevent 
things from being dissolved by the same power by 
which they were originally made. Bacon, Max. 
Reg. 19 ; Broom, Max. 27 ; 6 Watts 155. 

Non in legendo ted in intelligendo leges consistunt. 
The laws consist, not in being read, but in being 
understood. 8 Co. 107. 

Non jus ex regula, sed regula ex jure. The lair 
does not arise from the rule (or maxim), but the 
rule from the law. Fleta vi. 14 ; Trayner, Max. 

Non jus, sed seisina facit stipitem. Not light, 
but seisin, makes a stock (from which the inheri¬ 
tance must descend). Fleta, 1. C, cc. 14. 2, § 2; Noy, 
Max., 9th ed. 72. n. (6); Broom, Max. 525 ; 2 Sharew. 
Bla. Com. 209; 1 Steph. Com. 306, 368, 894 ; 4 Kent 
889 ; 4 Scott m. r. 468. 

Non licet quod dispendio licet. That which Is 

S ermitted only at a loss 1s not permitted to be done, 
o. Litt, 127. 

Non. nasci, et natnm mori, paria runt. Not to be 
born, and to be dead-bom, are the same. 

Non obligat lex nisi promulgata. A law Is not 
Obligatory unless it be promulgated. 

Non observata forma , infertur adnullaUo actus. 
When the form is not observed, it Is inferred that 
the act Is annulled. 12 Co. 7. 

Non ojficit conatus nisi sequatur effect us. An 
attempt does not harm unless a consequence follow. 
11 Co. 98. 

Non omns damnum, inducit injuriam. Not every 
loss produces an injury (». e. gives a right of action). 
See 8 Bla. Com. 219 ; 1 Sm. L, C. 131; 2 Bouv. Inst, 
n. 2211. 

Non onme quod licet konesfnm est. It is not 
everything which Is permitted that is honorable. 
Dig. 50. 17. 144 ; 4 Johns. Ch. 121. 

Non omnium qua a majoribus nostris constituta 
sunt ratio r^ddi potest. A reason cannot always 
be given for the Institutions of our ancestors. 4 Co. 
78; Broom, Max. 157; Branch, Price. 

Non posstssori tneumbtf necessitas probandt pos¬ 
session's ad se pert inert. It is not incumbent on 
the possessor of property to prove his right to his 
possessions. Code, 4. 19. 2 ; Broom, Max. <14. 

Non potest adduci exceptio ejusdem rei cujds pe¬ 
titur dissolutio. A plea of the same matter, the 
determination of which is sought by the action, 
cannot be brought forward. Bacon, Max. Reg. 2, 
(When an action iB brought to annul a proceeding, 
the defendant cannot plead such proceeding in 
bar.) Broom, Max. 166 ; Wing. Max. 6«7; 8 P. Wms. 
817. 

Non potest probari quod probatum non relevat. 
That cannot be proved which proved is irrelevant. 
See 1 Exch. 61, 102. 

Non potest quis sine brevi ogere. No one can sue 
without a writ. Fleta, 1. 2, c. IS, $ 4. 

Non potest rex gratiam facere cum injuria et 
damno aliorum. The king cannot confer a favor 
which occasions Injury and loss to others. 8 Inst. 
286 ; Broom. Max. 63 ; Vaugh. 388 ; 2 E. A B. 874. 

Non potest rex subditnm renitentem oncrare im- 
positionibus. Tbe king cannot load a subject with 
Imposition against his consent. 2 Inst. 61. 

Non potest videri desisse habere , qui nunquam 
habuit. He cannot be considered as having ceased 
to have a thing, who never had it. Dig. 60. 17. 206. 

Non preestat impedimentum quod de jure non 
sortitur ejfectum. A thing which has no effect in 
Law is not an impediment- Jenk. Cent. 162 ; Wing. 
Max. 727. 

Non quod dictum est, sed quod factum est , in- 
spicitur. Not what Ib said, but what is done. Is to be 
regarded. Co. Litt. 80 ; 6 Bing. 310; 1 Mete. 868 ; 11 
Cush. 636. 

Non refert an quis assensum mum preefert verbis, 
an rebus ipsis et factis. It la immaterial whether a 
man gives his asse n t by words or by acts and deeds. 


10 Co. 8ft 

** <*V*ipo*™tibus fiat. It tmmb- 
U* not which of two equivalents 1 On. 

Non refertquid upturn sit judici, si motum non ttt 
in forma judtcii. It matters not what Is known to 
the judge. If It is not known to him judtctaHy. ft 
Butotr/ltA Bee Judicial None*. 

Non refert verbis anfaetis fit revocatio. It Mi¬ 
ter* not whether a revocation be by wonto cr bv 
acts. Cro. Car. 49; Branch, Prlnc. 9 

Non remota causa sed proximo spectator, gee 
Cl.USA Proxima. 

Non respondent minor, nisi in causa dotis, et Lee 
pro favors doti. a minor shall not axxrwer 
™ * case of dower, and this in favor of dower l 
Co. 71. 

Nonsdent qua abundan t vitiare sertpturas. Ssr- 
*** vitiate writings. D%. 6ft. 

17. 24; Broom, Max. 027, n„ 

Non solum quid licet, sed quid est conveniens eon- 
•taemnaum, ouia.nihil quod iuconveniens est Hci- 
tum Not only what Is permitted, but what to con- 
vsclent, to to be considered, because what to incon¬ 
venient to Illegal. Co. Litt. 60 a. 

Non sunt lonoa ubi nihil est quod demerv pdseto. 
There to no prolixity where there to nothing that can 
be omitted. Vaugh. 188. 

Non temere credere , est nervus sa pi enter. Not to 
believe rashly to the nerve of wisdom. 5 Co. 114. 

Non valet confirmatio , nisi ille, qui confirmat sit 
in possessions rei vel juris unde fieri debet confir- 
vpiatio ,* tf 6006991 modOn n isi jf/t cut couftrwiatio Jit 
sit in possessions. Confirmation Is not valid union 
he who confirms is either In possession of tbe thing 
itself, or of the right of which confirmation to to be 
made, and. In like manner, unless be to whom con¬ 
firmation to made Is in possession. Co. Litt 225. 

Non valet donatio nisi subsequatur tmditio- A 
girt to not valid unless accompanied by possession. 
Bract. 89 b. 

Non valet exceptio ejusdem rei cvjus petitur dis¬ 
solutio. A plea of that of which the deferminatloa 
to sought to not valid. 2 Eden 184. 

Non valet impedimentum quod de jure non tor- 
ttfur ejfectum. An Impediment to of no avail which 
by tow has no effect. 4 Co. 91 a, 

Non verbis sed ipsis rebus, leges import imus. Not 
upon words, but upon things tnemeeSves, do we im¬ 
pose tow. Code 6- 43. 2. 

Non videntur qui errant consentire. He who etTB 
to not considered as consenting. Dig. BO. 17 116* 
Broom, Max. WB ; 2Kent477; 6 Allen 548; 14 Ga. W. 

Non mdentur rem amittere quibus propria non 
fuit. They are not considered as Joeing a thiwp 
whose own It was not. Dig. 50. 17. W. 

Non xndetur consensum retinuisae si quis ex prop- 
scripto minantis aliquod immutavit. He does not 
appear to have retained his consent, who has 
changed anything at the command of a party 
threatening. Bacon, Max. Reg. 22; Broom, Max. 
278. 

Non videtur perfects cvjusque id esse, quod ex 
casu auferri potest. That does not truly belong to 
any one whicn can be taken from him upon occa¬ 
sion . Dig. 50. 17. 109. 1. 

Non videtur quisquam id capere, quod ei necesse 
est alio restituere. One is not considered as acquir¬ 
ing property in a thing which he is bound to re¬ 
's to re. Big. 50. 17. 51. 

Non videtur vim facere, qui jure suo utitur, et or- 
dinaria actione experitur. He is not judged to use 
force who exercises his own right ana proceeds by 
ordinary action. Dig. 50. 17. 155. 1. 

Noscitvr a sod is. It is known from its associates. 
The meaning of a word may be ascertained by ref¬ 
erence to the meaning of words associated with it 
Broom, Max. 588; 9 East 267; 6 Taunt. 224 ; 1 B. & 
C. 644 ; 18 C. B. 108, 893 ; 5 M. A G. 689, 667 ; 3 C. B. 
437; Sid. 380; 4 Exch. 511, 519; Sid. 224; 11 id. 113; 
8 Term 87 ; 12 Alien 77 ; 106 Mass. 483 ; 1 N. Y. 47, 
69 ; 11 Barb. 43, 68 ; 20 id. 644 ; 88 Minn. 366 ; 166 U. 
S. 1 : 67 Ill. App. 686. 

Noscitur ex socio , qui non cognoscitur ex se. He 
who cannot be known from himself may be known 
from his associate. F. Moore 817 ; 1 Ventr. 296 ; 3 
Term 87; 9 East 267 ; 13 id. 531 ; 6 Taunt. 224; 1 B. 
& C. 644. 

Notitia dicitur a noscendo ; et notitia non debet 
claudicare. Notice is named from knowledge ; and 
notice ought not to halt (i. e. be imperfect). 6 Co. 

29. 

Nova constitutio futuris formam imponere debet, 
non preeteritis. A new enactment ought to impose 
form upon what is to come, not upon what is jtost. 
2 Inst. 292; Broom, Max. 34 , 87; T. Jones 108; 9 
Show. 16; 6 M. A W. 285 ; 7 id. 536 ; 2 Mass. 122 ; 10 
id. 439 ; 2 Gall. 130; 2 N. Y. 245 ; 7 Johns. 608. 

Novafio non praesumitur. A novation Is not pre¬ 
sumed. Halkers. Max. 104; Bart. Max. 231. 

Noeifas non tam utilitate prodest quam novitate 
perturbat. Novelty benefits not so much by its 
utility as it disturbs by its novelty. Jenk. Cent. 167. 

N<rvum judicium non dat novum jus, sed declarat 
antiquum. A new judgment does not make a new 
tow, but declares the old. 10 Co. 42. 

Noxa seqy.itur caput. The injury (i. s. liability to 
make goon an injury caused by a euave) follows the 
head or person (t. e. attaches to bis master). Heln- 
ecclus. Elem. Jur. Civ. 1. 4, t. 8, $ 1281. 

Nuda pactio obligationem non parit. A naked 

f rom I b« does not create an obligation. Dig. 2.14.7. 

; Code 4. 86. 27 ; Broom. Max. 746; Brtoson, Nudus. 
Nuda ratio et nuda pactio non ligant aliquem 
debitorem. Naked reason and naked promise do not 
bind any debtor. Fleta, 1. 2, c. 80, $ 95. 

Nudum pactum eat ubi nulla subett causa piaster 
ermventionem ; sed ubi subest causa, fit obligat to, et 
parit actionem. Nudum pactum to where there to 
no consideration besides the agreement; but when 
there is a consideration, an obligation la created and 
au action arises. Dig. 9 14. 7. 4 ; Sharsw. Bla. Com. 
415 ; Broom, Max. 746 ; 1 Pow. Cootr. 380 ; 8 Burr. 
1070 ; Via. Abr. Nudum Pactum (A). This is ex¬ 
plained under Conbidxrstior. 

Jfudum pactum ex quo non oritur actio. Nudum 
pactum to that upon which no action arises. Code 
O. 10; 6.14. 1; Broom, Max. 678; Bart. Max. 281. 
Nul na doit »*enricAir aux depens des autres. No 




MAXIM 


oat ought to earlofa himself at the expense of others. 

\ N | prfMtra adraafogv df jdk tort rfminw. No 
one *h*ll take advantage of hia own wrong. Broom, 
Max W. ..... 

VmU,! r«nio qua recordum non habet potest im- 

whtv 4’wm. oJifwM mnnWare mrrrri ; gum 

tifii *fwcfniif foRfummorln ad curiaa de recordo. 
No court which has not a record cmn impose a fine, 
or commit anv person to prison ; because those 
power* belong only to court* of record. 8 Co. 80. 

Sulla eiHjifio tine prrtio earn pot tat. There can 
be no sale without a price. 4 Pick. 180. 

Sulla impowihifm auf inAowejfa runt press u 
memio ; wm autem et konesta et possibiha. No 
impossible or dishonorable thins* are to be pre 
sutned; but things true, honorable, and possible 
ox Liters. ... 

Sulla paction* efftn potest ne dolnt prastetur 
By no agreement can it be effected that (here shall 
be no accountability for fraud. Dii. t 14. 87. 9 ; 
Broom. Max. 888, Il<C n. ; 5 M. A 8. 48ft. 

Sull* r rifle mm faute. There is no rule without 
a fault. 

Suite terre ean* seigneur. No land without a lord. 
Ouyot, InaL Food. c. 

VuJii euitn re* tua srrof isrr jvrivfufis. No one 
can have a »rvitude over his own property Dig. 

jt 2. 306 ; IT Maas. 448. 

Suilins kominis auctoritas apud no* vale re debet, 
ut meliora non sequeremur si quia uttulerit. The 
authority of no man ought to avail with us, that we 
should not follow better [opinionsj sihould any one 
present them. Co. Lltu 889 b. 

Sull n m crimen mqjuj eat mooedirntio. No crime 
is greater than disobedience, Jenk. Cent. 77. 

Sullnm exttuplum eat ulem omnibus. No exam* 
pie is the same for all purposes. Co. Lilt. 212 o. 

Valium inignitm est primimmdiim tn jure. 
Nothing unjust is to be presumed in law. 4 Co. 

.YitUum mofrimopiium, ibi iiuJbt dot. No mar¬ 
riage, no dower. 4 Barb. ltoi. 

Yulium aimile eat idem. Nothing which Is like 
another is the same. i. e. no likeness is exact iden¬ 
tity. 2 Story 51*: Story. Parlu. 80; Co. Lltt. 3 a ; 

2 Bla. Com. 162; 6 Bion. 506. M , n 

.VuUum simile gttrtfuor pedtbua cumt. No simile 
runs upon four feet (or, as ordinarily expressed, 
•on all fours ”X Co. Litt. 3 u ; Eunomuu, Dial. 9, 
p. 155 : 1 Story 143 ; 6 Binn. 506 
.Vulium frmpuj occuml regt. Lapse of time does 
not bar the right of the crown 2 Innt. 273; 1 
Sharsw. BIa. Com. 3*7 ; Broom. Max. 65 ; Hob. 347 ; 

2 Steph. Com 504; 1 Maas. 355; 2 Brock. 303; 18 
Johns 227 ; 10 Barb. 138; 32 W. Va. 387: 13 Am. L. 
Reg. 465 ; 45 S. C 31* I 18 Misc. Rep. 571. 

.Vtdium tempus occm-rit rei/juoiictr. Lapse of 
time does not bar the commonwealth. 11 tlratt. 672 ; 

8 Tex. 410; 16 id. 305 ; 5 McLean 133; 19 Mo. 667. 

.Vuilus romiuodum copere potent de iiyurio run 
pronria. No odb shall take advantage of his own 
wrong. Co. Liu. 148 b ; Broom. Ma-.. 270: 4 Bingh. 

N. c. 305 ; 4 B. & A. 409 ; 10 M. & W. 309 ; 11 id. 00 ; 
12 Gray 493 : 19 Misc. Rep. 521. 

.Vidius debet ogere de dolo. ubi alia actio tubest. 
Where another form of action is given, no one ought 
to sue in the action de dolo. 7 Co. 92. 

.Vullus dicifur accessorius post feloniam sed ills 
gut nort f principaiem feloniam fecisse, et ilium re- 
crptavit et comfortairit. No one is called an acces¬ 
sory after the fact but he who knew the principal 
to have committed a felony, and received and com¬ 
forted him. 3 Inst. 138. 

Sullus dicitur felo principalis nisi actor . ouf gut 
proesen* est. ubettans autauxiliuns actorem ad felo¬ 
niam faciendam. No one is called a principal felon 
except the party actually committing the felony, or 
the party present aidlog and abetting in its com* 
mission. 3 Inst. 138. 

Suitu b ido iieu* testis m re aua intelligitur. No 
one is understood to be a competent witness In hlfl 
own cause. Dig. 22. 5. 10; 1 Sumn. 328. 

Suit us Jus alienum ftrrisfacere potest. No mao. 
can forfeit another’s right. Fleta, 1. 1, c. 28, 5 11. 

A'uUu* recedat t curia cancellaria tine remedio. 
No one ought to depart out of the court of chan¬ 
cery without a remedy. Bisp. Eq. 8; Year B. *1 
tten.VII.4. 

Suit us videtur dolo facere gui »uo jure utitur. 
No man Is to be esteemed a wrong-doer who avails 
himself of his legal right. Dig. 50. 17. 55; Broom, 
Max. 18Q ; 14 Wend. 399, 492. See (1898] Ch. 1. 

.Vuuquam crescit ex post /ado praiteriti delicti 
ceatimatio. The quality of a past offence is never 
aggravated by that which happens subsequently. 
Dig. 50.17. 188. 1 ; Bacon, Max. Reg. 8 ; Broom, Max, 
42. 

.Vunquam fictio tine lege. There is no Action 
without law. 

.Vunmiom nimis dicifur quod nunquam aatia dici¬ 
tur. what la never sufficiently said Is never said 
too much Co. Litt. 875. 

.Ywnguam vrcescribitur in /also. There is never 
prescription in case of falsehood. Bell, Diet. 

.Vungtum rea humanct proapere auccedunt ubi 
negliguntur divi ace. Human things never prosper 
when divine things are neglected. Co. Litt. fo; 
Wing. Max. 2. 

.Vupfiae non concubifus sed consensus foe it. Not 
cohabitation but consent makes the marriage. Dig. 
50. 17. 30; Co. Litt. 33; Broom, Max. 500, n. 

Obedicnfia est legit essentia. Obedience Is the 
essence of the law. ll Co. 100. 

Obtemperandum est eonsuetudint rationabili fan- 
Oiiom legi A reasonable custom la to be obeyed 
like law. 4 Co, 88. 

Urruponfi* fiunt derelict a. Things abandoned 
"become the property of the (first) occupant. 1 Pet. 
Adm. S3. 

Odiosa et inKonesta non «unf fn lege prasvmenda . 
Odious and dishonest acts are not presumed In law. 
Co. Litt. 78 ; 6 Wend. 220 ; 18 N. Y.^96. 

Odiosn non preesumuntur. Odious things are not 
presumed. Burr Sett. Caa 110. 

Officers mag nut examine the judicial acts of the 

ocmrt. 

Ogtcin judicial in non coneedantur antequam va- 
cent. Judicial offices pngbt not to be granted be¬ 


fore they are vacant. 11 Co. 4. 

Qflria magisfrofiur non debent mm ocnaJfa. The 
otters of magistrates ought not to he sold. Oo. 
UtL *34. 

Offlcit co*o fus si effectus sequatur, The attempt 
beoomss of consequence, if the effect follows. Jenk. 
Cent. 65. 

Officiant nemini debet esse dam nosum. An offloe 
ought to be Injurious to no one. Bell. LHct. 

Omissio eoruia qua tacite inrunt ntkil opera far 
The omission of those things which are silently Im¬ 
plied is of no consequenoe. I Bulstr. 181. 

Om»< oefum oh tnfeufions agentia est judloan- 
dum. Every act Is to be estimated by the intention 
of the doer. Branch, Prlne. 

Omne crimen ebrietae et Incendit et detegit. 
Drunkenness Inflames and reveals every crime. 
Co. Litt. 847 ; Broom, Max. 17 : Whert, Cr. L. f 48. 

Omm jus auf consensus fecit, aui necessffas con- 
sfifuif, anf flrnuivitconsuetude. All law has been 
derived from consent, established by necessity, or 
couflrmed by oustom. Dig. 1. 8. 40; Broom, Max. 
6B0, n. 

Omne magis dignum tmhit ad se minus dignum , 
guamots mmits (lignum sit anfiguius. Every wor- 


latter be more ancient. Co. Litt. 855. 

Omne magnum rxemplum habet aliquid ex iniguo, 
quod publica u tilitate compensatur. Every great 
example has some portion of evil, which la compen- 


Ostne majus continet in se minus. The greater 
contains in itself the leas. 5 Co. 115 a ; Wing. Max. 
20S ; 8tory, Ag. ( 172; Broom, Max. 174 ; 16 Pick. 807 ; 

1 Gray 336. 

Omne nu\j us dignum confinef in se minus diffnum. 
The more worthy contains In Itself the less worthy. 
Co. Litt. 143. 

Omne majus minus in #e eompteefitur. Every 
greater embraces in itself the minor. Jenk. Cent. 

Omne principals trahit ad se acceseorium. Every 
principal thing draws to itself the accessory. 17 
Mass. 426 ; 1 Johns. 580. 

Omne qnod solo inadi/lcatur solo cedit. Every 
thing belongs to the soil which Is built upon It. Dig. 
41. 1. 7.10 ; 47. 3. 1; lost. 2. 1. 29 ; Broom, Max. 401 ; 
Fleta, 1. 3, c. 2. f 12. 

Omne sacra men turn debef esse de cerfa scienfia. 
Every oath ought to be founded on certain knowl¬ 
edge. 4 lost. 279. 

Omne testamentum morte consummatum est. 
Every will is consummated by death. 3 Co. 29 b ; 4 
id. 61 6 ; 2 Bla. Com. 500 ; Shep. Touch. 401 ; Broom, 
Max. 508. 

Omnea actions* in mundo infra rerta tempora 
habent limitittionem. All actions in the world are 
limited within certain periods. Bract. Si. 

Omnea ticentiam habere his qua pro se indulta 
sunt, renunciare. All have liberty to renounce 
those things which have been established in their 
favor. Code 2. 8.29 ; 1. 3. 51; Broom, Max 009. 

Omnes prudentes ilia admittere solent quce pro- 
bantur iis gut in arte sua bene versati suitf. All 
prudent men are accustomed to admit those things 
which are approved by those who are well versed Id 
the art. 7 Co. 10. 

Omnia delicta in aperto leviora sunt. All crlmeq 
committe.1 opsnly are considered lighter. 8 Co. 127. 

Omnia preesumuntur contra spoliatorem. All 
things are presumed against a wrong-doer. -Broom, 
Max. 988; 1 Greenl. Ev. f 37 ; 5 Allen 172; 34 L. R. 
A. 581 ; 45 Pac. Rep. 1073. 

Omnia prasum untur legitime fatta donee pro- 
belur in contrarium. All things are presumed to 
be done legitimately untti the contrary is proved. 
Co. Litt. 2K ; Broom, Max- 948; 69 Pa. 68. 

Omnia preesumuntur rife et solennitrr esse acta. 
All things are presumed to have been rightly and 
regularly done. Co. Litt. 232 b : Broom, Max. 106, 
948 ; 12 C. B. 788 ; 3 Exch. 191; 6 id. 716. 

Omnia prcesuniunfur rife et solenniter esse acta 
donee prooetur in contrarium. All things are pre- 
aumed to have been done regularly and with due 
formality until the contrary la proved. Broom, 
Max. 944 ; 3 Bingh. 881 : Campb. 44 : 1 C. 4 M.461 ; 
17 C. B. 183 ; 6 B. & A<1 550 ; 12 M. & W. 931 ; 19 
Wheat. 69 ; 6 Binn. 447 ; 61 Vt. 449 ; 86 Va. 466 ; 70 
Md. 646 ; 102 N. C. 284 ; 194 Pa. 280. 

Omnia quee jure contrahuntur , cotifrarto jure 
pereunt. Obligations contracted under a law are 
destroyed by alaw to the contrary. Dig. BO. 17.100. 

Omnia qua» sunt uxoris sunt ipsius viri. All 
things which are the wife's belong to the husband. 
Co. Litt. 112; 2 Kent 190, 143. 

Omnia rite esse acta preesumuntur. All things 
are presumed to have been done in due form. Co. 
Litt. 6; Broom, Max. 944, n. ; 11 Cush. 441 : 13 Allen 
897 ; 108 Mass. 423 ; 2 Ohio 6t. 246; 6 id. 298 ; 63 
Minn. 170. 

Omntf conclusio bonl et veri judicii sequitur ex 
bonis et veris preemissis et dictis juratorum. Every 
conclusion of a good and true Judgment arises from 

S ood and true premises, and the verdicts of jurors, 
b. Litt. 226. 

Omni* consensus follit err or cm. Every consent 
removes error. 2 Inst. 123. 

Omnis dejlnitio in jure civili perieulosa est, 
pomm erf enim ut non subverti possxt. Every de¬ 
finition in the civil law la dangerous, for there is 
very little that cannot be overthrown. (There is no 
rule In the civil law which is not liable to some ex¬ 
ception ; and the least difference Id the facts of the 
case renders Its application useless.) Dig. 60. 17. 
202; a Woodd. Loot. 106. 

Omnis exceptio est ipsa quoque regula. An ex¬ 
ception Is in Itself also a rule. 

Omnia indent not us pro innoxis legibus Kabetur. 
Every uncondemned person is held by the law as 
Innocent. 

Omnis innovatio plus novitate perturbat quam 
ut Hi fate prod est. Every innovation disturbs more 
by its novelty than It benefits by its utility. 2 
Bulstr. 880 ; 1 Balk. 20 ; Broom, Max. 147 ; 82 Pa. 881. 

Omnis interpretat to si fieri potest ita ffenda est in 
instrument Is, ut omnes contrarietates amoveanfur, 
The interpretation of instruments is to be made, If 
they will admit of It, so that all contradictions may 
be removed. Jenk. Cent. 96. 


Omnis intsrpretatio set dedans t, vet ext end it, vet 
restringit. Every interpretation either declares, 
extends or restnuoa. 

Omnis nova constitutio futuria temporibus for- 
mam imponrre debet, non pnxteritis. Every new 
statute ought to set its stamp upon the future, not 
the past. Bract. 928 : 8 Inst. 98. 

Omnis persona est homo, sed non Wcissim. Every 
person Is a man, but not every man n person. Cal 
vlnus. Lex. 

Omnis privatto prrxsupponit kabitum. Every 
griretkm presupposes former enjoyment. Co. Litt. 

Omnis querela et omnis actio injuriarum limitata 
est infra certa tempora. Every plaint and every 
action for Injuries Is Limited within certain times. 
Co. Litt. 114. 

Omnis rafiAohitio refrofraA(fur et mandato priori 
aquiparatur. Every subsequent ratification has a 
retrospective effect, and U equivalent to a prior 
command. Co. Litt. 907 a ; Story, Ag., 4th. ed. 102 ; 
Broom, Max. 757, 867 ; 8 Wheat. 888 ; 7 Exch. 728; 9 
C. B. 088, 607 : 5 John*. Ch. 286 : 67 Pa. 488 ; 111 N. 
Y. 296; 67 Fed. Rep. 40 ; 59 Me. 88 ; 69 Conn. 86. 

Omnis regula suae patitur exc epticmes. Every 
rule of law Is liable to its own exceptions. 

Omnium confribufione sarciaftir quod pro omni¬ 
bus datum est. What Is given for all shall be com¬ 
pensated for by the contribution of all. 4 Bingh. 
121 ; 9 Marsh. 309. 

Omnium rerum guarum us us est, potest esse abu- 
rus, virfufr solo excepta. There may be an abuse 
of everything of which there Is a use, virtue only 
excepted. Dav. 79. 

Oncea fraud, always a fraud. 13 Vln. Abr. 580. 

Once a mortgage, always a mortgage. 1 Hill. R. 
P. S» ; Blaph. Eq. J 158 ; 7 Watt* S73 ; 67 Pa. 104 ; » 
I art. 60. See Mobtoaob. 

Once a recompense, always a recompense. 19 Vln. 
Abr. 277. 

Once quit and cleared, ever quit and cleared. 
Skene de Verb. Sign., iter ad fin. 

One may not do an act fa himself. 

Opinio queefavet testamento est tenendo. That 
opinion Is to be followed which favors the will. 

Oporfef quod cerfa res deducatur in judicium. 
A thing, to be brought to judgment, must be cer¬ 
tain or definite. Jenk. Cent. 84; Bract. 15 6. 

Oporfef guod cerfa sif res qua venditur. A thing, 
to be sold, must be certain or definite. Bract. 61. 

Optima enim est legis interpres consueiudo. 
Usage is the best interpreter of law. 2 Inst. 18; 
Broom, Max. 931. 


2 Inst. 18 ; 


Optima est lex, qua minimum relinquit arbitrio 
fuaicis, optimur judex gui minimum stbi. That is 
the best law which confides as little as possible to 
the discretion of the judge; he Is the nest judge 
who takes least upon himself. Bacon, Aph. 46; 
Broom, Max. 64 ; 76 Ga. 479. 

Optima sfafufi interpretatrix est (omnibus par- 
iicuiis ejusdem inspect is) ipsum statutum. The 
best Interpretress of a statute is (all the separate 
parts being considered) the statute itself. 8 Co. 117; 
Wing. Max. 230, max. 66. 

Optimam esse legem, qua minimum relinquit ar¬ 
bitrio judici* ,* id quod certitudo ejus prao^tat. That 
law is the best which leaves the least discretion to 
the Judge; and this Is an advantage which results 
from Its certainty. Bacon, Aph. 8. 

Optimus interpres rerum us us. Usage ts the best 
interpreter of things. 2 lost. 282 ; Broom, Max. 917, 
980. 

Optimus interpretandi modus est sic leges inter- 
prelare ut leges legibus accordant. The best mode 
of interpreting laws Is to make them accord. 8 Co. 
169. 

Optimus judex, gut minimum sibi. He Is the best 
judge who relies as little as possible on his own dis¬ 
cretion. Bacon, Aph. 46 ; Broom, Max. 84. 

Optimus leg um inferpre* consueiudo. Usage Is 
the best interpreter of laws. 4 Inst. 75; 2 Pars. 
Con., 6th ed. *541; Broom, Max. 685. 

Ordine placitandi servato, servatur et jus. The 
order of pleading being preserved, the law Is pre¬ 
served. Co. Litt. 308 ; Broom, Max. 188- 

Origin* propria neminem posse voluntafe sua exi- 
mi manifestum est. It is manifest that no ooe by 
hia own will can renounce his origin (put off or dis¬ 
charge his natural allegiance). Code 10. 34. 4. See 
1 Bla. Com. c. 10; 20 Johns. 818; 8 Pet. 122, 246; 
Broom, Max. 77. 

Origo rei inspici debet. The origin of a thing 
ought to be Inquired into. 1 Co. 99. 

Pacta conueufa quee neque contra leges, neque 
dolo malo inita sunt, omm modo observanda sunt. 
Contracts which are not illegal, and do not originate 
In fraud, must In all respects be observed. Code 2. 
8. 29; Broom, Max. 696, 782. 

Pticfa daut legem contractui. Agreements give 
the law to the contract. Halkers. Max. 118. 

Fttefn privata juri publico deragare non poseunt. 
Private contracts cannot derogate from the public 
law. 7 Co. 38; 111 N. Y. 182. 

Pacta qua contra leges constitutionesque vel con¬ 
tra bonos mores jtunf nullam vim habere, indnbi- 
tati juris est. It is indubitable law\hat contracts 
against the laws, or good morals, have no force. 
Code 2, 8. 6; Broom, Max. 095. 

Pacta qua turpem causnm continent non «unf 
observanda. Contracts founded upon an immoral 
consideration are not to be observed. Dig. 2. 14.77. 
4; 2 Pet. 689; Broom. Max. 782. 

Pact is privatomm juri publico non derogatur. 
Private contracts do not derogate from public law. 
Broom, Max. 695; per Dr. Lushing ton, Arg. 4 Cl. & 
F. 241; Ara. 8 id. 621. 

Pacto aliquid licitum est, quod sine pacto non 
admittitur. By a contract something Is permitted, 
which, without it, could not be admitted. Co. Litt. 

166 . 

Par in parem imperium non habet. An equal has 
no power Over an equal. Jenk. Cent. 174. Ex¬ 
ample : One of two judges of the same court cannot 
commit the other for contempt. 

Parens est nomen generate ad omne genus cogna¬ 
tion is. Parent la a general name for every kind of 
relationship. Co. Utt. 80; Littleton | 106: Mag. 
Cart. Joh. c. 50. 
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Parentum est liheros alere etiam not ha*. It Is the 
duty of parrots to support their children even when 
illegitimate. LofTt 2*2. 


illegitimate. LofTt 242. 

Pur in copulantur paribus. Similar things unite 
with similar. 

Par thus sententiis re us ahaolvitur. When opin¬ 
ions are equal, a defendant is acquitted. 4 Inst. 64. 

Parte quacumqtte integrante sublata, tollitu • 
totum. An integral part being taken away, the 
whole is taken away. 8 Co. 41. 

Ptirtns ex legitimo thoro non certius noscit ma- 
trem quam genitorem mtnm. The ofTBprtng of a 
legitimate bed knows not his mother more certainly 
than his father. Fortescue, c. 42. 

Partus aequitur ventrem. The offspring follow 
the condition of the mother. Inst. 2.1. Id. (This Is 
the law in the case of slaves and animals; but with 
regard to freemen, children follow the condition of 
the father.) Broom, Max. 516, n.; 13 Maas. 551 ; 18 
Pick. 222 ; 85 Ala. 605. 

Pflriim eat latam ease sententiam. nisi mandetur 
executioni. It is not enough that Judgment should 
be given unless it be committed to execution. Co. 
Lilt. 289 b. 

Par urn proficit acire quid fieri debet at non cog • 
noscus quomodo ait focturnm. It avails little to 
know what ought to be done, if you do not know 
how’ it is to be done. 2 Inst. 503. 

Pater is eat quem nuptim demon at rant. The 
father is he whom the marriage points out, Bart. 
Leg. Max. 151 ; 1 Bla. Com. ?46 ; 7 Mart. n. b. 548, 
553 ; Dig. 2. 4. 5 ; Broom. 'Max. 516. See Access. 

Patria labor ibns et expensis non debet Juiiyari. 
A Jury ought not to be harassed by labors aua ex¬ 
penses. Jenk. Cent. 6. 

Patria potestaa in pietate debet , non in atrocitate 
consintere. Paternal power should consist in affec- 
lion, not in atrocity. 

Peceuta contra uahtram ru«f yravi&xima. Of¬ 
fences against nature are the most serious. 3 Inst. 
20 . 

Peccatnin peccato addit jui culpa, qtmm fact! pa- 
trnrinium aefensionis adjungit. He adds one of¬ 
fence to another, who. when he commits a crime, 
joins to it the protection of a defence. 5 Co. 49. 

Pendente life nihil innovetur. During a litiga¬ 
tion nothing should be changed. Co. Litt. 344. See 
20 How. 100; 1 Story. Eq. Jur. $ 406; 2 Johns. Ch. 
441 ; 0 Barb. 33 ; 79 Cal. 123; see Lis Pendens. 

Per allm-ioucm id videtur adjici, quod ita patda- 
1 1 mi adjirititr ut intelligere non posaumu* quantum 
quoque momento temjyoria adjiciatur. That is said 
to be added by alluvion which is so added little by 
little that we cannot tell how* much is added at any 
one moment of time. Dig. 41. 1. 7. 1 ; Hale, dt Jur. 
Mar pare 1, c. 4 ; Fleta, 1. 3, c. 2. $ 6. 

Per rationea pervenitur ad legitimam rationcm. 
Ry reasoning we come to legal reason. Littleton § 

Per renim naturam. factum negantis m ilia pro ♦ 
batio eat. It is in the nature of things that he who 
denies a fact is not bound to give proof. 

Per varios actus, legem expenentia facit. By 
various acts experience frames the law. 4 Inst. 
50. 

Perfectum eat cui ni'Atl decaf aecundum ruce per - 
feet ionic vtl natures modum. That is perfect w hich 
wants nothing according to the measure of its per¬ 
fection or nature. Hob. 151. 

PeriatloBuni eat reanovaa et intuit alas inducere. 
It is dangerous to Introduce new and unaccustomed 
things. Co. Litt. 379. 

Perieulum rei vendita •, nondttm fradtfee, eat emp- 
toria. The purchaser runs the risk of the loss or a 
thing sold, though not delivered. 2 Kent 496, 499 ; 4 
B. & C. 481. 941. 

Perjuri aunt qui aervotis verbis jurnmenti deetpi- 
unt aure* eorum qui aecipiunt. They are perjured 
who, preserving tbe words of an oath, deceive the 
ears of those who receive it. 8 Inst. 166. 

Perpetua lex eat, nuttam legem hvmanam ac pos- 
itivam pervetuam esse; et clausula quo* abroga- 
fionpin excludit ab rnifio ntm valet. It is a per¬ 
petual law that no human or positive law can be 
perpetual; and a clause in a Ian’ which precludes 
the power of abrogation Is void ab initio. Bacon. 
Max. Reg. 19 ; Broom, Max. 27. 

Perpetuities are odious in law and equity. 

Persona conjunrta crquiparatur interesse proprio. 
The interest of a personal connection Is sometimes 
regarded iu law as that of (he individual himself. 
Bacon. Max. Reg. IB; Broom. Max. 533, 537. 

Persona eat homo cum statu quodam considera- 
tns. A person is a man considered with reference 
to a certain status. Helneccius, Elem. Jur. Civ. 1. 1, 
tit. 3. { 75. 

Persona r ire fnnQitur muuicipium et decui'ifi. 
Towns and boroughs act as if persons. 23 Wend. 
103. 144. 

Personal things cannot be done by another. 
Finch. Law h. 1, c. 3, n. 14. 

Personal things cannot be granted over. Finch, 
Law, b. 1. c. 3. n. 15. 

Personal things die with the person. Finch, Law, 
b. 1. c. 3. n. 16. 

Personalia personam seqvvntur. Personal things 
follow the person. 10 Cush. 516. 

Pitrspicua twra non aunt probanda. Plain truths 
need not be proved. Co. Litt. 18. 

Pirnta est liostis Aumnitt generis. A pirate is an 
enemy of the human race. 3 lust. 118. 

Plucitn negative duo exitum non faciunt. Two 
negative pleas do not form an issue. Lofft 415. 

Plena et etteris justiiia fiat partibu*. Let full 
Ami speedy Justice bo done to the parties. 4 Inst. 
67. 

Phtralis nnme.ru* eat dnobus contentus. The plu¬ 
ral number in contained in two. 1 Rolle 476. 

Plurolities are odious in la to. 

Fture$ enharede* aunt quasi unum corpus, prop¬ 
ter nnitutem juris quod habeut. Several co-heirs 
are as one b«jdy. by reason of tbe unity of right 
which they possess. Co. Litt. 163. 

Places part wipes stint quasi unum corpus, in to 
quod un tun ins habeut. Several part-oa’uers are 
ns on** bo.lv, by reason of the unity of their right*. 
Co. Liu. 164. 

Phis excmpla qnam peccata nocent. Examples 


hurt more than offences. 

Flits peceut auctor quam actor. The Instigator of 
a crime is worse tluut he who perpetrates It. 5 Co. 

V«J. 

Plus t xilet units oculatus testis, quam auriti de¬ 
cern. Ons eye-wltneaa Is better than ten ear-wit¬ 
nesses. 4 Inst. 279. 

Plus ride at oeuli quam oculus. Several eyes see 
more than one. 4 Inst. 160. 

Pcr.na ad paucoa, met us ad o mixes. Punishment 
to few. dread or fear to all. 

Fterut ad paucoa, met us ad omnes perveniat. If 
punia.iment be inflicted on a few, a dread comes to 
all. 

_ Patna ex delicto defuncti turns teneri non debet. 
The heir ought not to be bound In a penalty In¬ 
flicted for the crime of the ancestor. 2 lost. 108. 

Pa:i lo non potest, culpa perennis erit. Punish¬ 
ment cannot be, crime will be, perpetual. 21 Vin 
Abr. 271. 

Preiui tolli potest, culpa perennis erit. The 

F unishment can be removed, but the crime remains. 
Park. Cr. Rep. 241. See Pardon. 

Pee nee f>otius mollierulat quam exasperandee sunt 
Punishments should rather be softened than ag¬ 
gravated. 3 Inst. 220. 

Puente tint reslringendce. Punishments should 
be restrained. Jeok. Cent. 29. 

■Para* *uo* tenere debet adores et non alios. 
Punishment ought to be inflicted upon the guilty, 
and not upou others. Bract. 380 6; Fleta, I. 1, c. 38, 
f 12 I 1. 4, c. 17, I 17. 

Politic legibus non leges politiis adapt an dee. 
Politics are to be adapted to the laws, ana not the 
lnws to politics. Hob. 154. 

Poiuifraulur testes, non nvntraniur, Witnesses 
are weighed, not counted. 1 Stark. Ev. 554; Best, 
Ev. 426, $ m ; 14 Wend. 105, 109. 

Posito uno opj)ositomm negatur alterum. One 
of two opposite positions being affirmed, the other 
Is denied. 3 Rolle 422. 

Possess io eat quasi pedis poaitio. Possession Is, as 
It were, the position of the foot. 8 Co. 42. 

Posseasio fratria de feodo simplici facit sororem 
esse hceredem. Possession of the brother In fee- 
simple makes the sister to be heir. 3 Co. 42 ; 2 
Bharsw. Bla. Com. 227 ; Broom, Max. 532. 

Possessio pacifica pour anns co facit jus. Peace¬ 
able possession for sixty years gives a right. Jenk. 
Cent. 26. 

Possession is a good title, where no better title ap¬ 
pear*. 20 Vin. Abr. 278. 

Possession of the termor, possession of the rever¬ 
sioner. 

Possessor has right against all men but Aim who 
has'the wry right. 

Possibility cannot be on a possibility. 

Posterior a derogant prionbus. Posterior things 
derogate from things prior. 1 Bout. Inst. n. 90. 

,Po*fhu»HUj pro Tuiro habetur. A posthumous 
child is considered as though born (at the parent's 
death). 15 Pick. 258. 

Postliminium fingit eum qxiicaptus est in civitate 
semper fuisse. Postliminy feigns that he who bas 
been captured has never left tbe state. Inst. 1. 12. 
6; Dig. 49. 51. 

Potentia debet sequi justitiam, non anlecederc. 
Power ought to follow, not to precede. Justice. 3 
Bulstr. 199. 

Potcntia inutilis frustra est. Useless power 19 
vain. 

Potcntia non est nisi ad bonum. Power Is not 
conferred but for the public good. 

Potest quia renunotare pro se et auia, jus quod 
pro *e introductum est. A man may relinquish, for 
himself And those claiming under him, a right 
which was Introduced for his own benefit. 8ee 1 
Bouv. Inst. n. 83. 

Poteatos stride interpretatur. Power should be 
strictly Interpreted. Jenk. Cent. 17. 

Potesta j suprema stipeutn dissolverspotest, ligare 
non potest. Supreme power can dissolve, but can¬ 
not bind itself. Bacon, Max. Reg. 19. 

Potior est conditio defendentis. Better Is the 
condition of the defendant (than that of the plato- 
tiff). Broom, Max. 740; Cowp. 348 ; 15 Pet. 471 ; 21 
Pick. 289 ; 22 id. 186, 167 ; 107 Maas. 440. 

Potior est conditio possidentis. Better is the con¬ 
dition of the possessor. Broom, Max. 216, n. 719; 0 
Mass. 84. 381; 21 Pick. 140. 

/Vadium aeruit prtrdio . Land Is under servitude 
to laud. (i. e. Servitudes are not personal rights, 
but attach to the dominant tenement.) Trayner, 
Max. 455. 

Prrrproperu cons ilia rare sunf prosper a. Hasty 
counsels are seldom prosperous. 4 Inst. 67. 

Prasscriptio est tit ulus ex uxu et tempore svbstan- 
tiam ropiens ab aiutoritafe Icgis. Prescription is 
a title by authority of law, deriving its force from 
use and time. Co. Litt. 118. 

Pra’tcriptio et executio non pertinent ad valorem 
contractus, sed ad tempus et modum actionis inrti- 
tucndie. Prescription aud execution do not affect 
the validity of tho contract, but the time and man¬ 
ner of bringing nn action. 9 Mass. 84 ; 8 Johns. Ch. 
190, 219. 

Protsentare nihil aliud est quam praesto dare sen 
offere. To preient is no more than to give or offer 
on the spot. Co. Litt. 120. 

P/ tr^f nf ia corporis tollit errorem nomints, et Veri¬ 
tas nominis tollit eixorem demonstrations*. The 
presence of the body cures the error in the name ; 
the truth of the name cures an error in the de¬ 
scription. Bacon, Max. Reg. 25; Broom, Max. 887 ; 6 
Co. 66: 8 B. & Ad. 040; fl Term 673; II C. B. 966; 1 
H. L. C. 798; 3 De G. M. & G. 140; Hftre, Contr. 471. 

Prastat caulelu quam medeJci. Prevention is bet¬ 
ter thnn cure. Co. LIU. 804. 

Pra-sutuafur just it ia sen tent ice. The justice 
of a sentence should be presumed. Best, Ev. Int. 
42; MasCArdus, dr pix>b. cone. 1287, n. i. 

Pra'sumitur pro leoitimatione. There is a pre¬ 
sumption in favor of legitimacy. 5 Co. 98 b; 1 
Sharsw. Bln. Com. 457, 

Pra-sumptio, ex to quod plemmque fit. Presump¬ 
tions arise from u liut generally happens. 2^ Wend. 
425. 475. 

Prtesumplio violentn. plena probatio. Violent 
presumption Is full proof. 


Prcesumptio violenta valet in lege. Strong pre¬ 
sumption avails in law. Jenk. CenLfifl. * P 
Prammptioues sunt conjectures ex rigno verisi- 
nuli ad probandum asmmptce. Presumptions are 
conjectures from probable proof, assumed for pur- 
fr ao,eWdenc * J. VoeL ad. Pond. I 22, tit. a, n. 

J J«Ti non debet admitti illlcitum. 

U A vR re !. e *, t °i lo » R,lt y. what Is illegal ought 
not to be admitted. 10 Co. 88. B 

Proris jttdicum est interpres legum. The prac- 
U 0 ! J 041 ?® 3 1® the Interpreter of the law*. 

Hob. 96; Branch, Prluc. 

Precedents have as much law as justice. 

-„ C fi den i* tdtb-eiUntio are of little or 

no authority. 16 vin. Abr. 499. 
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4 Denlo^fJ intentionj ar 'j*4ff*d by subsequent acts, 

Prima pars acquit at is aequo lit as. The radical 
element of equity is equality. 

exc ' lti f nd(l f»t veroi vis, tie sermon is vitio 
onstruatnr or at to, stye lex sine argumentis. The 
force of a word Is to be fli^t examined, lest by the 
fault of diction the sentence be destroyed or the 
law be without arguments. Co. Litt. 08. 

Princepset respublica ex justa rauxa possimf rem 
meant cutfcrre. The king aud the commonwealth 
ror a lust cause can take away my property. 12 
Co, 13. 

Princeps legibus solutus est. The emperor Is free 
from laws. Dig. 1. 3. 81; Halifax, Ankl. prev. vi, 
vil, note. K ’ 

. Princtpfijis debet semper excuti anfeguamperven- 
tainrad fideijussores. The principal should always 
i before coming upon the sureties. 2 

Principia probant, non probantur. Principles 
prove, they are not proved. 8 Co. 40. See Pbix- 
cipl.es. 

Principiis obsta. Oppose beginnings. Branch, 
rnoc. 

Principicrrum non est ratio. There Is no reason¬ 
ing of principles. 2 Bulstr. 239. See Principles 
/V mcipium est potissima pars cvjusque rei. The 
beginning is the most powerful part or a thing. 19 
Co. 49. 

Prior tempore, potior jure. He who Is first in 
time Is preferred in right. Co. Litt. 14 a ; Broom, 
Max. 354 ; 2 P. Wms. 491 ; 1 Term 733 ; 9 Wheat. 
App. 24 ; 15 Atl. Rep. (Pa.) 780. 

Pritwfio prexsuppon it Kabitum . A deprivation 
presupposes a possession. 2 Rolle 419. 

Privatis pactionibus non dubium est non ladi jus 
ccBterorum. There is do doubt that the rights of 
others cannot be prejudiced by private agreements. 
Dig. 2. 15.-3. pr. ; Broom, Max. W7. 

Privatorvnif conventio juri publico non derogat. 
Private agreements cannot derogate from public 
law. Dig. 50. 17. 45. 1 : Broom, Max. 695. 

Privatum commodum publico cedit. Private 
yields to public good. Jenk. Cent. 279. 

/Yiuafum incommodum publico bono pensatvr. 
Private inconvenience Is made up tor by public 
good. Broom, Max. 7. 

Ptivilegium est beneficium personate et extin- 
guitur cum persona. A privilege is a personal 
benefit and dies with the person. 3 Bulstr. 8. 

Prtvilegium est quasi privata lex. A privilege U, 
as It were, a private law. 2 Bulstr. 189. 

Piivilegium non valet contra rempublicam. A 
privilege avails not against the commonwealth. 
Bacon, Max. 25 ; Broom, Max. 18 ; Noy, Max., 9th ed. 
84. 

Pro possessions prasumitur de jure. From pos¬ 
session arises a presumption of Law. See Pos¬ 
session. 

Pro possessore habetur oui dolo injuriave desiit 
possidere. He Is esteemed a possessor whose pos¬ 
session has been disturbed by rraud or Injury. Off. 
Ex. 166 

Probandi necessitas incumbit illi qui agit. The 
necessity of proving lies with him who sues. Inst. 
2. 20. 4. 

Probationes debent esse evidentes, (id est) per- 
spicuce et faciles intcUigi. Proofs ought to be 
made evident, (that is) clear and easy to be under¬ 
stood. Co. Litt. 288. 

Probat is extremis, preesumitur media. The ex¬ 
tremes being proved, the Intermediate proceedings 
are presumed, l Greenl. Ev. $ 20. 

Processus legis est gravis vexatio, executio legis 
coronat opus. The process of the law Is a grievous 
vexation; the execution of the law crowns the 
work. Co. LitL 289. 

Prohibetur ne quia faciat in suo quod nocere pos- 
sit alieno. It is prohibited to do on one's own 
property that whicn may injure another’s. 9 Co. 59. 

Proles sequitur sortem patemam. The offspring 
follows the condition of the father. 1 Sand/. 683, 
660. 

Propinquior excludit propinqnum ; propinquus 
remotum ,* et re mot us remotiorem. He who is 
nearer excludes him who Is near ; he who is near, 
him who is remote ; he who Is remote, him who is 
more remote. Co. Litt. 10. 

Propositum indefinitum cequijrollet uniuersnli. 
An indefinite proposition is equal to a general one. 

Proprietor totius navis car nice causain sequitur. 
The property of the whole ship follows the owner¬ 
ship of the keel. Dig. 0.1. 61 ; 6 Pick. S20. (Pro¬ 
vided it had not been constructed with the materials 
of another. Id.) 2 Kent 862. 

Proprietates verborum obseiuand^ sunt. The 

E roprleties (*. e. proper meanings) of words are to 
e observed, Jenk. Cent. 130. 

Prosecutio legis est gravis vexatio ; executio legis 
coronat opus. Litigation is vexatious, but an exe¬ 
cution crowns the work. Co. Litt. 289 b. 

Protectio froAif subject ionem, subiectio protect to¬ 
ne m. Protection draws to it subjection ; subjec¬ 
tion, protection. Co. Litt. 65 ; Broom, Max. 78; 169 
U. B. 649. 

Proviso est providers preesentia et futura, non 
preeterita. A proviso Is to provide for the present 
and the future, not the past. 2 Co. 79 ; Vaugh. 279. 
Prudenter agit qui prcscepto legis obtemperat. 
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Hr acts prudently who obey* the commudl erf the 
Lav A (V. A m . a 

rvn sunt de tomans partntvm. serf J 

n^n mui p^^Druv. Chiklnan 

are of the blood <rf theirparenUbut thefather and 
mother are not of the hlood of their children. 8 

°PtaI>in»M pnti row non taMIfettw. A pupU i* 
doI coojMdw^ii to do in Act whlch_ wrould^ w 

prejudicial to him. Dig. 80. 17. 110. 8; 8 Kent 846. 

PurrAojrr wifkouf nofire i> nof ohUprdfo dis- 
corrr to Kts ovn hurt See 4 Bouv. Inst. D. 488ft. 

iWr nt> kosttous mjmmfur, ttaiim capisntium 
Hunt Thing* taken from public enemies Immedi¬ 
ately become the property of the captor*. Inst. 2. 
1 . l? ; Orotius, dr jur Beil 18, c. A• 18- 

<w*v oh initio »imfi/ie fvit inihhiho, ear poet facto 
coSZleseer* non potr*t An Institution eold In the 
beginning cannot acquire validity from after-mat¬ 
ter Dig. 80. 17. 810. 

<Wi> oh initio non ixilrnr, rJ port facto convaleu- 
ccrt non possunf. Things invalid from the begin¬ 
ning cannot be made valid hy subsequent act. 
Trmyner, Mas. 4*S. 

<W, orrrMionam locum obfmenf. rxtmouuntur 
cum principal* res perempta /ueriat When the 
principal la destroyed, those things which are ac¬ 
cessory to it are also destroyed. Pothler, Obi. pt. 8, 
c. 6. art. 4 ; Dig. 33. 8. 8; Broom, Max. 486. 

Qutr act unnm finem locuta sunt, non debent ad 
oiium detorqum - . Words spoken to one end ought 
not to be perverted to another. 4 Rep. 14 ; 4 Co. 14. 

Qua coherent persona a persona separarx neque- 
unf. Things which belong to the person ought not 
to be separated from the person. Jenk. Cent, ffl . 

Qua commuiti kei derogant stricte in terpreta n- 
tur. Laws which derogate from the common law 
ought to be strictly construed. Jenk. Cent 221. 

Quce contra rationem juris introducta sunt, n<m 
decent truhi in consequential**. Things Introduced 
contrary to the reason of the law ought not to be 
drawn into precedent*. 12 Co. 75. 

Qua dubitationis causa toiiencia tnxerunrwr eom- 
munem legem non ladvnt. Whatever is inserted 
for the purpose of removing doubt does not hurt or 
affect the common law. Co. Litt. 206. 

Qua dubitationis follmdar causa confrarfifrus is- 
srrunfwr, jus commune non ladimt. Particular 
clauses inserted in agreements to avoid doubts and 
ambiguity do not prejudice the general law. Dig. 
50. 17. PI. 

Qua in curio acta sunf rite agi prervumunfur. 
Whatever is done in court is presumed to be rightly 
done. S Bulstr. 43 


OuaJifo* qiu* intsm debet, facile prtmsvmitur. A 
quality which ought to form a part Is caally pre¬ 
sumed. 

Guam ionium dsbcf esse ratio nab lie tern pun. non 
drrfuifur in Ism. srd pendet ax dismrfloMsjusfic/a- 
rioruM. What la rnuonolli lime the law does not 
define; It Is left to the disoretloa of the Judges. 
Co. LUC ML Bee 11 Co. 44 . . .. 

Qhom ralionabilis debet race finis, no* dMaifw, 
red omnibus circumstantiis inspect Is pendet ex Jus- 
fieiarioruw discretions. What a reasonable line 
ought to be la not defined, hut la left to the discre¬ 
tion of the judges, all Ute circumstance* being con¬ 
sidered. 11 Co. 44. 

Qua n: vis a liquid per ss non sit malum, (amen si 
sit mail exempli, non est faciendum. Although In 
Itself a thing may not be bad, yet If It holds out a 
had example It la not to be dona 8 lost. 564. 

QuoMtus lex general iter loquitur, restrinoenda 
tatuen est, uf cessante rations et ipsa cessal. Al¬ 
though the law speaks generally. It Is to be re¬ 
strained. since when the reason on which it is founded 
falls. It rails- 4 1nsLfflO. . 

Quando oiiquid conceditur, concedttur id sine 
qua illud fieri ■ non poscii- When anything Is 
sruntod. that also U granted without which it can- 
Sot be of effect 0 Bvb. 616 ; 10 id. 364. 

Quando aliquid maadufur, nwnda/ur et omne per 
quod peruenuur ad thud. When anything is 
commanded, everything by which It can be accom¬ 
plished is also commanded. 6 Co. 116. See « C. B. 


each severally. 6 Co. 1. 

Qua in testamrnto ita sunt srripfa uf iwfellipi 
non possint , periride runt ae si senpta non essent. 
Things which are so written in a will that they can-* 
not be understood, are as if they had not been writ¬ 
ten. Dig. 50. 17. 73. 8. 

Qua incontinent* vel certo fiunt instse ndemtur. 
Whatever things are done at once and certainly, 
appear part of the same transaction. Co. Litl. 296. 

Qua inter alios act a sunt nemini nocere de- 
bent, sed prod esse posrunt. Transactions between 
strangers may benefit, but cannot injure, persons 
who are not parties to them. 6 Co. 1. 

Qua legi com muni derogant non sunt traXenda 
in exempliim. Things derogatory to the common 
law are not to be drawn into precedent. Branch, 
Princ. 

Qua legi communi derogant stricte interpretantur. 
Those things which derogate from the common law 
are to be construed strictly. Jenk. Cent. 28. 

Qua mala runt inckoata in principio vix bon o 
pemguntur exitn. Things bad in the commence¬ 
ment seldom end well. 4 Co. 2. 

Qua non fieri debent, facta valent. Things which 
ought not to be done are held valid when they have 
been done. Trayoer, Max. 484. 

Qua non valeant singula, juncta juvant. Things 
which may not avail singly, when united have an 
effect. 8 Bulstr. 188; Broom, Max. 588. 

Qua prater consuetudinem et morem maiorum 
fiunt, negus placent, neque recta t-identw. What Is 
done contrary to the custom and usage-of our an¬ 
cestors. neither pleases nor appears right 4 Co. 78. 

Qua propter necessitates reeepta sunt, non de- 
bent in argumentum trahi. Things which are tol¬ 
erated on account of necessity ought not to be 
drawn into precedent. Dig. 60. 17. lflB. 

Qua rerun* natura prohibentur, nulla lege con- 
firmaJa runt. What is prohibited in the nature of 
thing* can be confirmed ny no law. Finch, Law 74. 

Qua singula non prosuntfjuncta jmant. Things 
which taken singly ft re of no avail afford help when 
taken together. Trayner, Max. 486. 

Qua runt min cm* culpa runt majoris inf ami a. 
Hungs which are of the smaller guilt are of the 
greater Infamy. Co. Litt. 6. 

Quacunquc infra rationem legis invcnivntvr, in¬ 
fra Legem ipsam esseiudicantur. Whatever appears 
within the reason or the law, is considered within 
the law itself. 2 Inst. G89. 

QuaUibet concerno fortissimo contra donatorem 
interpretanda est. Every grant Is to be taken most 
strongly against the grantor. Co. Litt. 188 a; 7 
Mete. 516. 

Qualibet jurisdictio canccllos suos hdbet. Every 
Jurisdiction has its bounds. Jenk. Cent. 138. 

Qualibet pana corporalU, quamois minima, ma¬ 
jor eat qualibet pana pecuniar ia. Every corporal 
punishment, although the very least, is greater than 
any pecuniary punishment. 8 l ost . 280. 

Quaras dr dubiis, legem bene discere st vis. In- 

S ulre Into doubtful points if you wish to undsratand 
ae law well. LI ttL | 446. 

Quart de dubiis, quia per rationes pervenitur ad 
legitimam rationem. Inquire into doubtful points, 
because by reasoning we arrive at legal reason. 
LiUJ j 877. 

Quart re dot sapere qua sunt legitlma «rr. To 
Investigate is the way to know what things are really 
lawful. Llttl. | 443. 


fee; 14 id. 107; 6 Eich. Ml. 888; 10 id. 448 : 2 E. A 
B. 301: 8 Cush. 846; Broom, Max. 4£S; Bisk. Writ 
L. f 137. 

Quando aliquid per se non sit malum, f amen si sit 
ntuli exempli, non est ftsciendum. When anything 
by Itself Is not evil, and yet may be an example for 
evil, it is not to be done. 2 Inst. 864. 

Quando aliquid prohibetur ex dirreto, proh*betur 
et per obliqu um. When anything is prohibited 
directly, It is also prohibited indirectly. Co. Litt, 
223. 

Quando aliquid prohibetur, prohibetur omne per 
quod (levenitur ad illud. When anything la pro¬ 
hibited, everything by which It Is reached Is pro¬ 
hibited. 2 rust. 48; Broom, Max. 432, 488; Wing. 
Max. C18. See 7 CL A F. 600,546; 4 B. & C. 107; 2 
Term 251; 0 id. 801, 415; 15 M. * W. 7 ; 11 Wend, 
828. 

Quando aliquis aliquid concedd, concedert vide- 
tur et id sine quo res u ti non potest. When a per¬ 
son grants a thing, he Is supposed to grant that also 
without which toe thing cannot be used. 8 Kent 
421 ; 24 Pick. 104. 

Quando c harta continet genrralem clauwulatn, 
posteague descendit ad verba specialia qua clau¬ 
sula generali sunt conseutatiea, interpretanda est 
chorta secundum verba speciaiia. When a deed 
contains a general clause, and afterwards descends 
to special worda, consistent with ihe general clause, 
the deed Is to be construed according to the special 
words. 8 Co. 164. 

Quando de una et eadem re, duo o nerabiles exis- 
tunf, uma, pro inxtfjV'rnfia allerins, de integro 
onerabitur. When two persons are liable concern¬ 
ing one and the same thing, if one makes default 
the other must bear the whole. 2 I net. 277. 

Quando disporitio referri potest ad duos res, ita 

S u od secundum relationem una* uiiiafur et secun- 
um alteram utilis sit, turn fucienda est relatio ad 
iUan at valeat dispositio. when a disposition may 
be made to refer to two things, so that according to 
one reference It would be vitiated and by the other 
it would be made effectual, such a reference mu«t 
be made the disposition shall have effect. 6 
Co. 76 b. 

Quando diversi desidcrantur actus ad altquem 
statum perficiendum,plus respicit lex actum ongi- 
nalem. When different acts are required to the 
formation of an estate, the law chiefly regards the 
original act, 10 Co. 48. 

Quando duo jura concurrunt is UM persona, 
crquum est ac ti essent in diversis. When two rights 
concur In one person, it Is the same ss if they were 
In two separate persons. 4 Co. 118; Broom, Max. 
681. 

Quando jus domini regie et subditi concurrunt, 
jus regia preeferri debet. When the ri^ht of the 
sovereign and of the subject concur, the right of ihe 
sovereign ought to be preferred. Co. Lutt- 30 6; 
Broom, Max. <9. 

Quando lex aliquid alicui eonetdit, concedere 
vide tur id sine quo res ipsa esse non potest. *Vbeo 
ihe law gives anything, it gives the means of ob¬ 
taining It. 5 Co. 47; 3 Kent 421. 

Quando lex aliquid alicui concedit, otunia inet- 
dentia tacite eonceduntur . When the law give* any¬ 
thing. It gives tacitly what Is incident to it 2 Jnst. 
326 ; Hob. 234. 

Quando lex aliquid alicui concedit, conceditur et 
id tine quo res ipsa esse non potest. When the law 
giants a thing to any one. it grants that also with¬ 
out which tne thing liself cannot exist. Broom, 
Max. 486 ; 15 Barb. 153, ICO. 

Quoado lex est sped alls, ratio auirm generalis, 
generaliter lex est inteliigenda. When llie law is 
special, but its reason Is general, the law is to be 
understood generally. 2 lust. 83; 10 Co. 101. 

Quando licet id quod majus, videtvr licere id 
quod minus. When the greater Is allowed, the less 
seems to be allowed also. Shop. Touch. 420. 

Quando plus Jlf quam fieri debet, vide tur etiam 
iUud fieri quod faciendum est. When more Is done 
than ought to be done, that at least shall be con¬ 
sidered as performed which should have been per¬ 
formed (an, if a man, having a power to make a 
lease for ten years, make one for twenty years, it 
shall be void only for the surplus). Broom, Max. 
177; 6 Co. 116; 8 id. » a. 

Quando quod ago non valet uf aoo, ealcaf qwau- 
furu valere potest. When that wblcn I do does not 
have effect as I do It, let It have an much effect as it 
can. 16 Johns. 172 ; 8 Barb. Ch. 242. 

Quando res non valet uf ago. valeat quantum 
valere potest. When th* thing is of no force an I 
do It, It shall have as much as It can have. Cowp. 
6®; Broom, Max. 648; 2 8m. L. C. 284, 6 East 1U5 ; 1 
H. bla. 614 ; 78 Pa. 818. 

Quoado eerbaef mens ronpruimf, non est inter- 


pretationt locus. When the words and the mind 
agree, theta Is no place for Interpretation. 

Quando verba staiuli rutif speeiatia, ratio autem 
generalis, generaliter statutum est intelligeudum. 
When th* words of a statute are special, but the 
reason or object of it general, the Matute is to be 
construed generally. 10 Co. 101 6. 

Qws m a d sio du wi ad quasUoncm facti non respon¬ 
dent judices, ita ad quantionem juris non respon¬ 
dent Juratores. In the same manner that judges 
do not answer to questions of fact, so jurors do not 
answer to questions of law. Co. Litt. 286. 

Qui accusal Integra fames sit ft non eriminorus. 
Let him who accuses be of clear fame, and not crim¬ 
inal. 3 Inat. 86. 

Qui ttoquirit slbl acquirit Kceredibus. He who ac¬ 
quires for himself acquires for his beira. Trayner, 
Max. 486. 

Qui adimit medium dlrimit finerm. He who takes 
away the means destroys the end. Co. Lit I. J G! 

Qui aliquid staturrit parte inaudita altera, 
cequum. licet dixerif, baud arquum feccrit. He who 
decides anything, one party being unheard, though 
he should decide tight, does wrong. 6 Co 52 ; 4 
Bla. Com. 488. 

Qui alterius jure utitur, eodem jure uti debet. 
He who usee the right of another ought to use the 
same right. Pothler, Tr. De Change, pt. 1, c. 4,1114 ; 
Broom. Max. 473. 

Qui bene distinguit , bene doerf. He who dis¬ 
tinguishes well, teaches well. 2 Inst. 470. 

Qui bene interrogat, brae doccl. He who ques¬ 
tions well teaches well. 2 Bulstr. 227. 

Qui radii a syllaba cadit a tota eausa. He who 
falls in a syllable fails In his whole esuse. Bract, 
fol. 211 ; Stat. Wales, 12 Edw. I.; 8 Sharew. Bla. 
Com. 407. 

Qui concedit aliquid, concedert videtvr et id sins 
quo conccssio est irrita, sine quo res ipsa esse non 
pofuj'f. He who grunts anything Is considered as 
granting that without which his grant would be idle, 
without which the thing itself could not exist. 11 
Co. 62 ; Jenk. Cent. 82. 

Qui confirmat nihil dat. He who confirms does 
noL give. 2 Bouv. lost. n. 2009. 

Qui contemnif prceceptum, contemnit pracipien- 
tem. He who contemns the precept contemns the 
party giving It. 12 Co. 96. 

Qui cion alio contrahit, vel est vel debet esse non 
ignarus conditions ejus. He who contracts knows, 
or ought to know, the quality of the person with 
whom he contracts (otherwise he is not excusable). 
Dig 50. 17. 19; Story. ConfL i 76. 

Qui dat finem, dat media ad finem necessaria. 
He who gives an end gives the means to that end. 
8 Mass. 129. 

Qui destruit medium, destmit finem. He who de¬ 
stroys the means destroys the end. 11 Co. 51; Shop. 
Touch. 842; Co. Litt. 161 a. 

Qui doif inhem ter al pire, doit inheriter a I fiitz. 
He who ought to inherit from the father ought to 
inherit from the son. 2 Bla. Com. 250, 273 ; Broom, 
Max. 517. 

Qui euertit cattxam, evertit causatum futurum. 
He who overthrows the cause overthrows its future 
effects. 10 Co. 51. 

Qui ex riamnatocoitu nascuntur, inter liberos non 
computentur. They who are born of an illicit union 
should not be counted among children. Co. Litt. 8. 
See Bract. 6: Broom. Max. 519. 

Qui facit id quod plus est, facit id qnod miiitu est, 
sea non conoertitur. He who does that which Is 
more does that which is lees, but not vice versa. 
Brae ton 207 b. 

Qui facit per aitum facit per se. He who sets 
through another acts himself (i. t. the acts of an 
agent are the acts of the principal). Broom, Max. 
816 ; 1 Sharew. Bla. Com. 429 ; Story, Ag. S 440 ; 7 M- 
& O. 32, 33 ; 16 M. & W. 28; 8 Scott H IL 590 ; 6 Cl. 
A F. 600 ; 9 id. 830 ; 10 Mass. 155 ■ 9 Oray 861 ; 11 
Mete. 71; 123 Pa 62; Bish Writ. L. $ 83 ; Webb, Poll. 
Torts ao. See Co. Liu. 258 a 

Qu* habrt jurisdictionein absolvendi, habet Juris- 
diefiouem hgandi. He who has Jurisdiction to 
loosen has jurisdiction to bind. 12 Co. 58. 

Qui hasret in litsra, hcBret in cortice. He who ad¬ 
heres to the letter adheres to the bark. Broom. 
Max. 685; Co Litt. 288 ; 5 Co. 4 6 ; 11 id. 34 b; 12 
East 372; 9 Pick. 317 ; 22 id. 567; 1 S. & R. 253 ; 33 S. 
W. Rep. (Minn.) 87; 83 W|s. 656. 

Qui ignorat quantum solvere debeat, non potest 
improbus videre. He who does not know what he 
ought to pay does not want probity in not paying. 
Dig. 50. 1198. 

Qui in jus dominiumve alterius euceedit jure ejus 
iif* debet. He who succeeds to the right or prop¬ 
erty of another ought to use his right (i- «■ holds It 
subject to the same rights and liabilities as attached 


Broom. Max. 473, 478. 

Qui in utero est , pro jam nato habetur quoties de 
ejus commodo qrucerttur. He who is in the womb is 
considered as corn, -whenever his benefit is con¬ 
cerned. See 1 Bla. Com. 130. 

Qui jure »uo ufifttr, nemini facit injuriam. He 
who uses his legal rights harms no one. 8 Gray 
424. See Broom, Max. 379. 

Qui iussu judicis aliquod fecerit non videtur do'o 
malo jecisse, quia par ere necense est. He who does 
anything by command of a Judge will not be sup¬ 
posed to have acted from an Improper motive, be¬ 
cause it was necessary to obey. 10 Co. 76 ; Dig. 50. 
17. 197. 1 ; Broom, Max 93 

Qui male agit, odit lucem. He who acts badly 
hates the light. 7 Co. 86. 

Qui mandat ipse fecissi videtur. He who com¬ 
mands (a thing to be done) is held to have done It 
himself. Story, Bailm. t 147. 

Qui meiiui probat, melius }*abet. He who proves 
most recovers most. 9 Vin. Abr. 235. 

Qui nascitur sine Irpifinio matrfmonio, matrem 
sequitnr. He who is born out of lawful matrimony 
follows the condition of the mother- 

Qui non rodunf in ronxfanfem vtruni, vani fi- 
mores runt ofstimandi. Those are to be esteemed 
vain fears which do not affect a man of a firm mind. 
7 Co. 27. 

Qui non Aubef, tile non dat. Who has not, he 
gives not. Shep. Touch, 243; 4 Wend. 618. 
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Qui non habet in are luat in carpor t , ne quid pec- 
crtur irnpune He who cannot pay with tus puree 
must suffer Id his person, lest he who offendsshould 
go unpunished. 2 lost. 17S ; t Bla. Com. 90. 

Qui non habet potestatem alienandi habet necessi¬ 
tates. ret inend i. He who has not the power of 


not the power of 
alienating is obliged to retain. Hob. *MJ. 

non improbat , approoat. He who does not 

disapprove, approves. alnst. 27. 

Qu i non negat, fatetur. He who does not deny, 
admits. Trayner, Max. MW. 

. Qui non oustat quud vbstare potest. fUcere vide- 
fur. He who does not prevent what he can. seems 
to commit the thing. 2 Inst. 146. 

Qui mm prokibet nim prokibere possit, jubet. He 
who does uot forbid when he can forbid, commands. 
1 Sharsw. Bla. Com. 490. 

Qui non prohibit quod prokibere potest, assentire 
videtur. He who does not forbid what he can for¬ 
bid, seems to assenu 2 lost. 306 ; 6 Exch. 304. 

Qui nonpropulsat iniuriam qvando potest, infert. 
He who does not repel a wrong when he can, occa¬ 
sions it. Jenk. Cent. 271. 

Qui obstruit aditum, destruit commodum. He 
who obstructs an eQtraDce destroys a convenlency. 
Co, Lilt. iol. 

Qui omne dicit , nt'Ai'f exctudit. He who SAys all 
excludes nothing. 4 Inst. 81. 

Qui parcit nocentibus innocenlea punif He who 
spares the guilty punishes the innocent. Jenk. 
Cent. 126. 

Qui peccat ebrius. luat eobrius. He who offends 
drunk must be punished when sober. Cary 133 ; 
Broom, Max. 17. 

Qui per alium facit per seipsum. facere videtur. 
He who does anything through another Is con¬ 
sidered as doing it himself. Co. Lltt. 236 ; Broom, 
Max. 817. 

Qui per fraudem agit , frustra agit. He who acta 
fraudulently acts in vain. 2 Rolle 17. 

Qui potest et debet vetare, tacens jubet. He who 
can and ought to forhtd and does not, com Brands. 
1 Johns. Ch. 244, 

Qui primum peccat Me facit rixam. He who first 
offends causes the strife 

Qui prior eat tempore, potior est jure. He who is 
prior In time Is stronger in right. Broom, Max. 353 ; 
Co. Lltt. 14 a ; 1 Story, Eq. Jur. $ 64 d ; Story, Bailm. 

L 312 ; 07 Mass. 108 ; 100 id. 411 ; 1 East 93 ; 10 Watts 
I; 24 Miss. 208 ; 70 Md. 448 ; 44 Cent. L. J. 427; 
Tiedm. Eq. Jur. $ 22. 

Qui pro me oJiquid facit, mihi fecisse * idetur. He 
who does any benefit for me (to another) is consid¬ 
ered as doing It to me. 2 Inst. 501. 

Qui providet sibi, providet hceredibua. He who 
provides for himself provides for his heirs. 

Qui rationem in omnibus quceninf, rationem rub- 
vertunt. He who seeks a reason for everything sub¬ 
verts reason, 2 Co. 75 ; Broom. Max. 157. 

Oui aciena solvit indebitum donandi conailio id 
viaetur fecisse. One who knowingly pays what is 
not due, is supposed to have done it with the inten¬ 
tion of making a gift. 17 Mass. 388. 

Qui semel actionem renunciaverit , amplius repe- 
tere non potest. He who renounces his action once 
cannot aoy more bring it. 8 Co. 59. See Retraxit. 

Qui semel mnliu,' semper prcrsumitur esse malus 
in eodem genere. Hewno is once bad is presumed 
to be always so in the same degree. Cro. Car. 317; 
Best, Ev. 345. 

Qui sentit commodum, sentire dcbet et onus. He 
who derives a benefit from a thing ought to bear 
the disadvantages attending it. 2 W. & M. 217; 1 
Stor. Const. 78; Broom, Max. TOG; 17 Pick. 530 ; 2 
Bion. 308, 571 ; Short, Ry. Law 799 ; 40 La. Ann. 600 
Qrti sent it onus, sentire debet et commodum. He 
who bears the burden ought also to derive the bene¬ 
fit. I Co. Ma; Broom, Max. 712; 1 S. & R. 180; 
Francis, Max. 5. 

Qui facet cotisentire videtur. He who is silent ap¬ 
pears to consent. Jenk. Cent. 32 ; Broom. Max. 138, 
<87; 2 Pick. 73, n. ; 110 Mass. 515. See Dig. 50. 17. 
142, for a different form. 

Qui tacet consentire videtur ubi tractatur de ejut 
commodo. He who is silent is considered as assent¬ 
ing, when his advantage is debated. 9 Mod. 38; 3t 
Fla. 160. 

Qui tacet non ufiotie fatetur. sed tamen vemm esi 
eum non negat e. He who is silent does not iodeed 
confess, but yet it is true that he does not deny. 
Dig. 50. 17. 142. 

Qui tardius solvit, minus solvit. He who pays 
tardily pays less than he ought Jenk. Cent. 88. 

Oui vu It decipi. decipiatur. Let him who wishes 
to oe deceived, be deceived. Broom, Max. 7R2, n.; 
1 De 0., M. & Q. 687, 710; Shop. Touch. M; 43 Cal.110. 

Ouicquid acquiritur serx'o, acqviritvr domino. 
Whatever is acquired by the servant is acquired for 
the master. 15 vin. Abr. 327. 

Quicquid demonstrates rei additur «afi< demon¬ 
strate frustra est. Whatever is added to the de¬ 
scription of a thing already sufficiently described is 
of no effect. Dig. 33. 4. 1.8; Broom. Max. 630. 

Quicquid est contra normam reefi est injuria. 
Whatever is against the rule of right Is a wrong. 8 


Bulstr. 313. 

Quirguid in excessu actum est, lege prohibetur. 
Whatever is done in excess Is prohibited by law. 2 
lost. 107. 

Quicquid judicie auctoritati subjicitur, nuvitati 
non subjicilttr. Whatever U subject to the author¬ 
ity of a judge is not subject to Innovation. 4 lnat. 

Quicquid plantatur solo, solo cedit. Whatever Is 
affixed to the soil belongs to It. Off. Ex. 143; 8 
Cush. 180. See Ambl. 113; 9 East 51; Broom, Max. 
401 ; 61 vt. 134; 10 N. V. L. R. 100; Fixture*. 

Quicquid recipitur, recipitur secundum modum 
recipient!*. Whatever Is received Is received ac¬ 
cording to the Intention of the recipient. Broom. 
Max. 810; Halkera. Max. 149; 2 Blngh. N. c. 46! ; 2 
B. & C. 72 ; 14 Sim 522 ; 2 Cl. & F. 081 ; 2 Cr. * J. 
978 ; 14 East 239. 243 C. 

Quicqutcf solvitur . soJuitur secundum modum sol¬ 
vents. Whatever U paid is toapplied according 
to the Intention of the payer. Broom. Max. 610; 2 
Vern. 006. See Appropriation or Payments. 

Quid git jui. et in quo eunsistit injuria , leg is est 
definire. WhAt constitute* right, and wbat injury. 
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Mttoa. hoot Max* Mag* 4 j Bnon, m. m. 

Om| ambamtdUgttwr non i-tWbrt * undee- 
sSood to not wanting. t Ld. toy**. *». 

0wo4 iartfv inMUfftturiaaaue mm rhdetur Whet 

to tmtottoaodaratood do** not •PP®^ to bo want- 

l *fLgl MM vf taufe»I< v#f, lei MOB rr^wnl. The 
to^doM *o4 require whet to rein eed uaele**. Co. 

Quod wtro ocmfera ration*** Jurts recipfwm eat, 
non ei■rotoofwton <id (vosequaafia#. But tlukt 
which hee been admitted contrary to the reason of 
the ww oubt not lo be drawn Into precedent*. 
W«. 1.1! M; Broom, Max. 138. . 

OwdemfW olujma ob tutdam corpora #ui frcc- 
JfT_7 id \nef wdvtur. Whatever one doe* in 
of bto peraoo. that he to considered to have 
done ItttUy. llwt 640. 

■ kJZ fc. Ainaol rtfeur eodem m ado q*o Kpofer. la 
themm* manner that a thliw to bound. It Is ud- 
hooiMl. 6 Rode 89; Broom, Max. t®; 8 M. A G. 

^Obo hi dn ijm id oonattfwifwr eodem modo diaaolvi- 
ra? la whatever mode a thin* to constituted, In 
mom manner to dtoaolved. Ceot- ^i 

(tone prtrfrxf* arc angst nee minuil senten¬ 
tial, eed tantum confirmat yrcsmisea. "g*?™** 
ura-tertu " neither iDcreeees oar dLmlntoh** the 
meenin^but only confirm* that which went before. 

^Quofira# dubia i*Urprrtaiio UbertaUs a d, 
dum Ubertalem respondendum rnt. Whenever 
there to a doubt between liberty *5® 

dectoicn mutt be in favor of liberty. Dig. 90. 17. 80. 


an (Hagai thine I* void. Dig. If. 1 i& 
RvipnUicaaTntsTvi soJuaJala* dtfu m * o rm m tfso- 
toa wriirt. It ooaoaraa ttoa *tata that the wftlto of 
the dead should have thalr effect. 

Rtlatio r»t fictio Juris at intamtn adwim* Dela¬ 
tion I* a Action of few. aad 1* 1 —dad tor oaa thtaig. 


Rtlatio rat fietioiurta at intamiu adwtm* Dela¬ 
tion to a AcUon of few, aad la l — ri a d tor ona thing. 

I Oo. 96. 

Relatio temper /lot ut voteot diapoaitio. EUrfer- 
aooe should always be had la such a m a n ne r that a 
disposition In a will may avail. S Oo. 78. 

Jbiafum tuner defeats ooUatvml arts. It Vin. 

Relation shall never mafe* oood a void grant or de- 
vtae of Ifcr party. It Vln. ior. tot 
ffelafim word# refer to the next antecedent, wnir*s 
the re toe he rherebg impaired. Nor, Max. 4; Wing. 


It Vln. 


the re toe he thereby impaired. Noy. Max. 4; wing. 
Max. 10; Broom, Max. ADO; Jenk. Gent. 100. 

Retatlvorum eognito ww, cogmoacitur el oMcnsm. 
Of thing* relating to each other, oee being known, 
the other Is known. Cto. Jan. M8. 

Remainder can depend noon no estate but tefcol 
leomaelA of the earns time ths remainder doth. 

itemuiinder must vest of the same instant that the 
particular estate determines. 


dectoicn must be in favor of liberty. Dig. w. 

Onottnur idem aermo duos eententtas exprtmtT, 
to potiseimum uccipiutur, quee rei yrrendix apttor 
eat Whenever the same words express two mean- 
log*, that to to be taken which to ™ 1 b ®g.er ®ttod 
for carrying out the proposed end- Dig. 90. 17. tO. 

Qnoties is tUpuiallontbua casUngua ortuio eat , 
commodiMMimum tst id Gccipi fno TtM Ss quo off ituf 
in tuto ait. Whenever in stipulations the expres¬ 
sion to ambiguous. It to most proper to give It that 
Interpretation by which the subject-matter may be 
in safety. Dig. 41. 1. 80 ; 60. lft, *19. 

(Jnoties in wrf>i# walla eat ambiguitaa, ifei wwl/a 
erpoeitio contra verba expreema fienda eat. When 
there to no ambiguity in the words, then no expqnl- 


CXIAWIM/ V nm wv* ' J f -. 

there to no ambiguity In the words, then 

lion contrary to the words to to be made. Co. LJtt. 

147; Brocra, Max. 619 : 8 Mam. 901. 

Qmmm dr Iiurro dworuw quarutur, melior r#f Ctm- 
ditio pouiideutia. When the gain of one or two to 
in question, the condition of the pomesaor to the 

better. Dig. 30. 17.126. n. _ 

Qnuiw in teatamento ambigueaut ettamperperam 
eeriptnm rat. benigne Inlerpretari et srewndwm *d 


m swill an ambiguous or even an erroneous ex- 
pressi od occurs. It should ho construed Uborslly 
end in accordance with what to thought the prob- 
ab*e m ean ing of the testator. Dig. 34. 3. 84; 
Broom, Max. 367. See Brlseoa* Perperam. 

<^uum principalis causu non roasafit me ta qwi- 
dem qua srquun/ur toewn kabent. When the prin¬ 
cipal cause does not hold its ground, neither do the 
Accessories find place. Dig. 80. 17. 129. 1 ; Broom, 
Max 496 ; 1 Pothier, Obi. 4l8. 


■Hr HVW*ttr V#*WIV 

Remainder to a person not of a capacitw to taka of 
the time of appointing it, is void. Plowd. 87. 

Armed tel for rights ora ever famtrobig extended, 
16 Vln. Abr. 681. 

Remedies ought to be reciprocal. 

Remissive imperanti matinsparetur. A man com¬ 
manding not too strictly is bettor obeyed. 9 Inst. 

Remoto impedimento, emergit atdio. The Impedi¬ 
ment being removed, the notion arises. 5 Oo. T9; 
Wing. Max. 80. 

Rent mull fee res erved to him from whom the state 
of the land movctA. Co, Lltt. 148. 

Repeliitur a sacramcnto imfamis. An inf a r s o ns 
person is repelled or prevented from taking an 
oath. Co. Lltt. 186; Brant. 166. 

RepeUitur exceptions cedendarum actionum. Re 
to defeated by the plea that the aotiott* have been 
assigned. 1 Johns. Ck 408,414 

Re probat a prctuila liberat solvents m. Mo n e y re* 


— he understood with a quailfloaUoe. See Txxeca. 

Reputatio eat vulgorta opinio nki son eat veritaa. 
wwlia Deputation Is a common opinion where there is no 
Wben certain knowledge. 4 Co. W7. But see Chauctu. 
iposi- Rerum ordo confunditur, si unieuique Juriedietio 

>. Lltt. eon servntur. The order of thing* to confounded If 
every one preserve* not his Jurisdiction. 4 Inst, 
it con- Proem. 

two to Acmm progrtasH oatandunt tnwlfo, muz I* initio 
to the prceoaorrl #ru pntvideri non poaa un t. Id the course 
of events many mischiefs arise which at the begin- 
pep dm sing could not be guarded against or foreseen. 6 

UM id Co. 40. 

Ac rum auorum q ui l i b at sat moderator et arbiter, 


RatihabitiO mandato aquiparatur. Ratiftcatlon 
is equal to a command. Dig. 46. 3. 18. 4; Broom, 
Max. 867; » Hck, 96. 

Ratio eat formali* causa eonsuetudinia. Reason 
to the source and mould of custom. 

Ratio eat legia anima. m vtota legis rations mn to 
tur et lex. Reason to the soul of the law ; the rea¬ 
son of the law being changed, the law to also 
changed. 7 Co. 7. 

Ratio et auetoritaa duo clariaaim a mnndi luitu- 
no. Reason and authority are the two brightest 
lights in the world. 4 Inst. 880. 

An fin in jure orquHaa integra. Reason JL law Is 
perfect equity. 

Rat io leoia eat oatma legia. Th^ reasoo of lbe law 
to the eoul of the law. Jenk. Ceot. 45. 

Ratio non claudltur loco. Reason to not confined 
to any place. 

Ratio poste&t allegtiri deficient* lege , sed srra et 
legal is et non apparens. Reason may he alleged 
w&en the law to defective, but It must be true and 
legal reason, and not merely apparent. Co. UtL 


Re, verbis , eeripio , consensu, traditions, functwra 
eerie# turner* pacta solent. Compacts usually take 
their clothing from the thing itself, from words, 
from writings, from consent, from delivery. 
Plowd. 161. 

Receditur a placitis juris potius quam injuries et 
delicto maneant impunita. Positive rules of law 
will be receded from rather than that crimes and 
wrongs should remain unpunished. Bacon, Max. 
Beg. 12; Broom, Max. 10. (This applies only to 
such maxims at are called pladta juris ; these will 
be dispensed with rather than crimes should go un¬ 
punished, quia solus populi svprema lex, because 
the public safety to the supreme law.) 

Arcordo simt vestigia vetustatis et veriiatls. Re¬ 
cords are vestiges of antiquity and truth, t Rolls 

Ree u rre n dum eat ad e x traor d inarinm quando non 
valet ordinarium. We must have recourse to what 
to extraordinary when what to ordinary falls. 

Reddendo singula singulis. Let-each be put In Its 
proper place; that to. that the words should be 
taken dtotributlvely. 2 Johns. Ch. 614 ; 8 Dtot. Bep. 
Pa. 844 *. 19 Pick. « ; 18 id. tth 

Re 9 via. eat, Juris quidem ignorantiam euiaue no- 
cere. facti vero ignorantiam nos noeere. The rule 
la. that ignorance of the law does not excuse, but 
that Ignorance of a fact may ex rase a party from 
the legal c on sequen c e* of his oooduct. Dig. WL 6.9; 
Broom, Max. 854. See Irvins. Civ. Law 74. 

Regula pro lege, si deficit lex. In default of the 
law, tbs maxim rules. 

Regulnriter non valet p a ct u m da re meo wow slir- 

nonda. Regularly a oowtreet not to -**-- my 

property to not blading. Co. Lite 8B8. 

Ret turpi a nullum SMisdafvsi at A MtodakS Of 


Ac rum auorum qn iUbet sat moderator et arbiter. 

Every one to the manager and disposer of his own 
mat tarn. Co. Lltt. 848. 

Res acoendent Jwmina rebus. Oue thing throws 
light upon others. 4 Johns. Ch. 149. 

Res accessoria acquitur rem principulem. An ac¬ 
cessory follows its principal. Broom, Mar. 491. 

(For a definition of res accessorm, see Mack* Civ. 

Law 106.) 

Ac# denominatur a prineipaliori parte. A thing 
to from H* principal part. 6 Co. 47. 

As# eat misera ubijus eat vogum et incertun. It 
to a miserable state of things where the law is 
vague aad uncertain. 9 Salk. 619. 

Rea generatem kabet signification*™, quia fast 
corpurta, quam incorporca, cnjuscutique sunt gen¬ 
eris, naturw aim speciei, comprehend^. The word 
things has s general signification, because it com¬ 
prehends as well corporeal as Incorporeal objects, 
of whatever sort, nature, or species. 8 Inst. 461; 1 
Bout. Inst. n. 416. 

Ac# infer tdios acta alleri noeere non debet. 

Things dooe between strangers ought not to injure 
those who are not parties to them. Co. Lltt. 188; 

Broom, Max. 964, 967; 8 Curt. C. C. 408; 11 Q. a 
1QH; 67 N. H. 869 ; Freem. Judg. 1164 ; 110 Ala. 579. 

Ac# Infer alios Judicata nullum alii# prxrjudintum 
faciunt. Matters adjudged In s cause do not prej¬ 
udice those who were not parties to It. Dig. 44.9.1. 

Res Judicata facit ex albo nigrum, ex nigro album, 
ex eureo rectum, ex rccto curvum. A thing adjudged 
makes white, black; black, white; the crooked, 
straight; the straight, crooked. 1 Bouv. Inst. n. 

640. 

Aes Judicata pro veritate accipitur. A thing ad¬ 
judged must be taken for truth. Dig. 30. 17. 907; 

CoTLitt. 106; Broom, Max. MB, *», 943 ; 2 Kent 189; 

18 M. A W. 679; 39 Pa. 68. See Rxs Judicata. 

Aes nullius naturaliter fit primi occupant is. A 
thing which has no owner naturally belongs to the 
first finder. Bee Finds*. 

Aes per pecuaUam outimatur, et non petunia per 
res. The value of a thing to estimated by Its worth 
In money, and the value of money is not estimated 
by reference to the thing. 9 Co. 76; 1 Bouv. Last, 
n. 983. 

Ae# pent domino suo. The destruction of the 
thing to the loss of Its owner. Hare. Contr. 86; 

Story, Ballm. 486 ; 2 Kent 591 ; Broom, Max. 83B ; 18 
Allen 881 ; 14 id. 969. This maxim to said to be 
quoted chiefly In cases to which it did not apply in 
the Roman Law ; 9 Harv. L. Rev. 106. See SaLK. 

Ac# propria eat qua communii non eat. A thing 
Is private which to not common. 6 Paige 261, *70. 

Ac# qua intra praesidia perducta uemdum son/, 
quanquam ab hastibus occupata. ideo post It minis 
non egent , quia tfominum nondvm maturunt ex 
gentium jure. Icings which have not yet bee n In¬ 
troduced within the enemy's lines, although held by 
the enemy, do not need the fiction of postliminy on 
this account, because their ownership by the law of „ 
as Hon* has not yet changed. Grotlus, de Jut. BelL 1 lata. 
L 8. e. 9,116 ; I. i, c. 6, 11. 

Dee sacra non red pit astimationem. A sacred 
thing does not admit of valuation. Dig. 1. 8- 9. 6. 

Ae* suo n smi ai servit. No one can nave a servi* 
tads orer his own property. Trayner, Max. 641. 

Ae* transit cum suo oner e. The thing passes with 
Its burden Flsta, L 8, c . 10,18. 

Remrrvatio am defect esse ae proficufs ipsis quia 
sa conevduntur, eed de redditu novo extra profirim. 


▲ iss fretkm ought not to bs of the annual Increase 
Itself, beonnee It to granted, but of new rent apart 
from the annual In crease Co. Litt. 148. 

Mfmiio sat Juris proprit spontanea refutatio. 
DsMgaatlou to the spontaneous relinquish men! of 
one's own right. Oodb. 884. 

Resoluto Jure eemcedentis, reeolvitur Jus conces- 
•u. The right of the grantor being extinguished, 
the right granted is extinguished. Mack. Civ. Law 
179; Broom, Max. 487. 

Revpiciendum cat iudioanti, nequid ant durius 
out remits Ins constituatur quam causa depose it; 
use enim aut sevrritatis aut dementia gloria affec- 
tanda eat. It to s matter of Import to ooe adju¬ 
dicating that nothing should bs either more nevere- 


faoda eat. It to s matter of Import to ooe adju¬ 
dicating that nothing should bs either more severe¬ 
ly or more leniently oonstrued than the cause Itself 
demands; for the glory neither of severity nor 
clemency should be affected. 8 Inst. 280. 

Raapondeot raptor, qui ianorare non )>atuit quod 
pup ilium client im afeauxir. Let the rsvlsher an¬ 
swer, for he could not be ignorant that he has taken 
away another's ward. Hob. 99. 

Respondeat superior. Let the principal answer, 
Broom, Max. f, 68, *68. MB. n.848; 4 Inst. 114 ; 1 Balk. 
408; 1 Singh, x. a 418; 4MauieA&A9; lOExch. 
656 ; 2 E. & B. 216 ; 1 B. & P. 404 ; 1 C. B. 378 ; 6 M. & 
W. 90S ; 10 Exch. 656 ; 1 Allen 102, 174 ; 98 Maas. 221, 
671 ; 119 lod. 463 ; 79 Ga. 126 ; 120 Pa. «M ; ISAtl.Rop. 
(Ohio) 812. 

Responsio uniu# non omnino auditor The an¬ 
swer of one witness shall not be heard at all. 1 
Greed. Ev. | 960. (This to a maxim of the civil 
law, where everything must be proved by two wit¬ 
nesses.) 

Reua excipiendo fit actor. The defendant by a 
plea becomes plaintiff. Bannier, TV. des preuvea, 
IS 132, 320 ; Best, Evld. 294, | 262. 

Re u# Iceaa majeatatis punitur, ut pereat unw ne 
pereant orunes. A traitor to punished that one may 
die lest all perish. 4 Co. 1*4. 

Rex non aebet ease sub homing sed sub Deo et lege. 
The king should not be under the authority of man, 
but of God and tbe law. Broom, Max. 47, 117; 
Bract. 6. 

Rex non potest fall ere nec falli. The king cannot 
deceive or be deceived. Grounds & Rud. of Law 488. 

Rex non potest peccare. Tbe king can do no 
wrong. 2 Rolle 804; Jenk. Cent. 9, 608; Broom, 
Max. 58; 1 Sharaw. BU. Com. 940. 

Aex mu aqua m moritur. The king never dies. 
Broom, Max. 90; Branch, Max. 9th ed. 197; 1 Bla. 
Com. 949. 

Rights never die. 

Riparum ususpublicus eat Jure gentium , sicut ip- 
aiua fiuminia. The use of river-banks to by the law 
of nations public, like that of the stream Itself. Dig. 
1. 8. 5. pr.; FI eta, 1. S, c. 1, (6; Loccenlus de Jur. 
Mar. 1. 1, c. 8, § 12 ; 8 Kent 425. 

Roy n'est lie per ascun statute, si il ne soi( ex- 
pressement nosme. Tbe king to not bound by any 
statute, if be to not ei pronely named. Jenk. Cent. 
807; Broom, Max. 78. 

Sorrasieafum hobet in se tree comites, veritotem, 
JusUtiam et judicium : veritaa hobenda eat in juro- 
to juatitia et Judicium la judice. An oath has In 
It three component parte—truth, justice, and judg¬ 
ment ; truth In the party swearing, Justice and 
judgment In the Judge administering the oath 8 
Inst. 160. 

Sacramentum si fiatvum fuerit, licet falsum , 
tmmen non committit perjurium. A foolish oath 
though false, makes not perjury. 2 Inst. 167. 

Sacrilegus omnium pradonum cupiditatem et 
soelerem superat. A sacrilegious person transcends 
the cupidity and wickedness of all other robbers. 
4 Co. 106. 

Scepe const Hutu m eat, res inter alios fudicatas 
aliis non prajudicare. It has often been settled 
that matters adjudged between others ought not to 
prejudice those who were not parties. Dig. 42. 1.68. 

Scepe viatorem noea non cere# orbita fallit. Of¬ 
ten It to the new track, not the old ooe, which de¬ 
ceives the traveller. 4 Inst. 84. 

Scepenumero ubi proprietas verborum attenditur, 
senau* veritatis aaittitur. Frequently where the 
propriety of words to attended to, the meaning of 


propriety of words to i 
truth U lost. 7 Co. 27. 


meaning of 


Salu# popwli est supremo lex. Tbe safety of the 
people is the supreme law. Bacon, Max. rteg. 12; 
Broom, Max. 1, 10, 287, n.; 13 Co. 189 ; 6 Mete. 466 ; 
12 id. 82; 116 Mass. 260 ; 97 N. C. 477. 

Solus ''eipublica supreme lex. The safety ot the 
state to the supreme law. 4 Cush 71; 1 Gray 886 ; 
Broom, Max. 8o6 

Sains ubi multi consilia. In many counsellors 
there to safety. 4 Inst. 1. 

Sanguinis conjunetio benevolentia devincit ho- 
mtries et caritate. A tie of blood overcomes men 
through benevolence and family affection. 5 Johns. 
Ch. 1, 18.. 

Scipiens incipit a fine, et quod primum est tn in- 
tcntione, ultimum est in executione. A wise man 
begins with the last, and what la first in Intention 
to last in execution. 10 Co. 25. 

Sapiens omnia agit cum eoruriiio. A wise man 
does everything advisedly. 4 Inst. 4. 

Sapienfia legis nummario pretio non e#f cesti- 
martda. The wisdom of the law cannot be valued 
by money. Jenk. Cent. 168. 

Sapienti* jndici* est cogitare fan feu m sibi ease per- 
missum, quantum commiasum et ewdtfeum. It to 
the duty of a wise Judge to think so much only per¬ 
mitted to him as to committed aad Intrusted to him* 
4 Inst. 163. 

Satisfaction should be made to that fun d which 
haa sustained the loss. 4 Bouv. last. n. STB. 

Aittoi eat peters f antes quam eectari ri e ru l o * . It 
Is better to seek tbe fountain than to follow rivu- 
lat*. 10 Co. 118. 

Scienti et volenti non fit injuria. A wrong Is not 
dooe to one who knows and sweats to It. Bract. 20. 

Seientia sciolorum est mixta ignorantia. The 
knowledge of smattsrers Is mixed Ignorance- 8Co. 
189. 

Seientia utrinque par pares contrahentea facit. 
Equal knowledge on both sides make* the contract¬ 
ing parties equal. 8 Burr. 1910; L. R. 8 Q. B. H9; 
Broom, Max. (72,722. n. 
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main than 
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Sctrt debes cum quo contrahta You ought to 
know with whom you deal. 11M.4W. 406, 082 • 18 
id. 171. 

Scire et acire debere cequiparantur tn jure. To 
know a thing, and to be bound to know ft, are re¬ 
garded Id law as equivalent. Trayoer, Max. 661. 

Scire teoe$, non hoc eat verba ea rum ienere , ted 
vim et poteatatem. To know the laws. Is not to ob¬ 
serve their mere words, but their force and power. 
Dig. 1. & 17. 

Scire prowic at rem ratione et per cauaam cog- 
noacert. To know properly Is to Know a thing by 
its cause and in Its reason. Co. Lilt. 188 
Scribere eat agere. To write Is tc act. 2 Rolle 89 ; 
4 Bla. Com 80; Broom, Max. 312, 267. 

Scriploe obligationee acriptia tolluntur, et nudi 
consensus obligatio , contrario consensu dissolvitur 
Written obligations are dissolved by writing, and 
the obligations of a naked agreement by a naked 
agreement to the contrary. 

Seda eat pugna ciurti*, aicut actorea armantur ac- 
tionibua , et quasi accinguntur gladiis, ita rei (e cotv- 
tra) muniuntur exceptionibus , et defenduntur quasi 
clypeis. A suit Is a civil battle, as the plaintiffs are 
armed with actions and as is were girt with swords, 
so on the other hand the defendants are fortified 
with pleas, and defended as It were by shields. 
Hob. S); Bract. 389 b. 

Secta qua scripto nititur a ecripto variari non 
debet. A suit which relies upon a writing ought 
not to vary from the writing. Jenk. Cent. 66. 

Secundum naturam cat , commoda cujusque rei 
eum sequi, quem sequentur incommoda. It Is 
natural that he who bears the charge of a thing 
should receive the profits. Dig. 50. 17.10. 

Securiu* expediuntur negotia commit so. pluribus , 
et plus vident ocuii quam oculvs. Business In 
trusted to several speeds best, and several eyes see 
more than one. 4 Co. 46. 

Seisin a facit atipitem. Seisin makes the stock. 
2 Bla. Com. 209; Broom, Max. 625, 628; 1 Steph. 
Com. 367 ; 4 Kent 388, 889; 18 0a. 2S8. 

Semel civis semper civis. Once a citizen always a 
citizen. Trayner, Max. 656. 

Semelmalus semper prcesumitur ease malus in 
eodem genere. Whoever is once bad Is presumed to 
be so always In the same degree. Cro. Car. 817. 

Semper in dubiis benigniora praferenda aunt . 
Id dubious cases the more liberal constructions are 
always to be preferred. Dig. 50. 17. 56. 

Semper in dubiis id agendum eat, ut quam tutis- 
simo loco rea ait bona fide contracta, nisi quum 
aperfe contra leges acriptum eat. Always In doubt¬ 
ful cases that Is to be done by which a bona fide 
contract may be in the greatest safety, except 
when its provisions are clearly contrary to law. 
Dig. 34. 5. 21. 

Semper in obscuris quod minimum est aequimur. 
In obscure cases we alwavs follow that which is 
least obscure. Dig. 50. 17. 9 ; Broom, Max. 687, n. ; 
8 C. B. 962. 

Semper in flfipulafionibuj et in cceteris contracli- 
bu* id aegm'mur quod actum eat. In stipulations 
and other contracts we always follow that which 
was agreed. Dig. 50.17. 84. 

Semper ita fiat relatio ut vale at diapositio. Let 
the reference always be so made that the disposi¬ 
tion may avail. 6 Co. 76. 

Semper neceaaitos probandi incumbit ei qui agit. 
The claimant is always bound to prove (the bur¬ 
den of proof lies on him). 

Semper prcesumitur pro legitimations pueromm, 
et filiatio non potest probari. The Presumption is 
always In favor of legitimacy, for filiation cannot 
be proved. Co, Lltt. 126. See 5 Co. 98 b. 

Semper prcesumitur pro negante. The presump¬ 
tion is always In favor of the one who denies. See 
10 Cl. A F . 534 ; 3 E. A B. 723; 1 Biah. Mar. Div. A 
Sep. 400. 

Semper prasumitur pro sententia. Presumption 
is always In favor of a judgment. 9 Bulstr. 42. 

Semper qui non prohibet pro se intervenire, 
mandare creditvr. He who does not prohibit the 
Intervention of another In his behalf Is supposed to 
authorize It. 2 Kent 616 ; Dig. 14. 6. 16 ; 48. 3. 12. 4. 
Sempe~ sex us masculinus eiiam feemininvm con 

finef. The male aax always includes the female. 
Dig. 82, 62; 2 Brev. 0. 

Semper specialia generalibus inaunt. Special 
clauses are always comprised In general ones. Dig. 
60. 17. 147. 

Senatorea aunt parte* corporis regis. Senators 
are part of the body of the king. Staunf. 72 E; 4 
Inst. 53, in marg. 

Senau* verborum est anima legit. The meaning 
of words is the spirit of the law. 6 Co. 2. 

Sens us verborum est duplex, mitt* et asper, et 
verba semper accipienda sunt fn mitiore seutu. 
The meaning of words is twofold, mild and harsh ; 
and words are to be received la their milder sense. 
4 Co. 13. 

Senau* verborum ex causa dieendi accipiendus 
est , et sertnones semper accipiendi sunt secundum 
subjectam materiam. The sense of words is to be 
taken from the occasion of speaking them, and dis¬ 
courses are always to be interpreted according to 
the subject-matter. 4 Co. 14. 

Sententia a non judice lata nemlni debet nocere. 
A judgment pronounced by one who is not a judge 
should not harm any one. Fleta, 1. 6, c. 6, | 7. 

Sententia contra matrimonium aunguam transit 
in rem judicutam. A sentence against marriage 
sever passes Into a judgment (conclusive upon tne 
pArtles). 7 Co. 43. 

Sententia fucit jus, et legis interpretatio legis vim 
obtinet. The judgment makes the Law, and the In¬ 
terpretation has tne force of law. 

Sententia facit jus, et res judicata pro veritate 
accipitur. Judgment creates the right, and what 
is adjudicated is taken for truth. El learn. Postn. 
65. 

Sententia interlvcutoria revocari potest . definl- 
tlva non potest. An interlocutory order may be 
revoked, but not a final one. Bacon, Max. Reg. 20. 

Sententia non /ertur ds rebus non figuidf*. Judg¬ 
ment Is not given upon a thing which is not clear. 

Stqui debet potentia justiftam, non preecedere. 
Power should follow Justice, not precede it. 2 lost. 
464. 


Sermo index animi. Speech U an Index of the 
mind. 5 Co. 118. 

Servanda est consuetude loci ubi causa agllur. 
The custom of the place where the action Is 
brought is to be observed. 8 Johns. Ch. 19U, 219 
Seretfia personalia sequuntur personam. Per- 
aonal services follow the person, tflnst. 874 ; Fleta, 

I* C* 11^ | 1* 

Si a Jure dlseedas, vagus erts et erunt omnia on- 
ntbu - i ncerta. If you depart from the law, you 
will wander without a guide, and everything will 
be In a state of uncertainty to every onu. Co. Lltt. 
07. 

Si alicujns rei soeietas sit et finis negotio impost- 
i us rat, ftnitur soeietas. If there Is a partnership 
in any matter, sod the business is ended, the part¬ 
nership ceases. 10 Johns. 438, 489. 

Si aliquid ex sotemnibus deficiat, cum cequitas 
poscit SHboeniendum est. If anything be wanting 
from required forms, when equity requires it wlfl 
be aided 1 Kent t37. 

Si assuetia mederi possis nova non vunf tent and a. 
If you can be relieved by accustomed remedies. 
Dew ooea should not be triad. ID Co. 142. 

Si duo in testamento pugnantia reperientur. ulti- 
mum m( rafum. If two conflicting provisions are 
found in a will, the last Is observed. Lofft 2J|. 

Si judicas, cognosce . If you Judge. understand. 
S* meltores sunt quos ducitamor . pfure* sunt quot 
eorrtgd fuuor. If those are better who are led by 
love, those are the greater number corrected by¬ 
fear. Co. Lltt. 392. 1 

Si non apparent quid actum eat. erit consequent 
uf id sequamur guod in regione in qua actum est 
frequentatur. It It does not appear what was 
agreed upon, the consequence will be that we must 
Tollow that which Is the usage of the place where 
the agreement was made. Dig. 60. 17. 34. 

Sj uuila sit conjectura qum ducat alio, verba in- 
telngenda sunt ex proprlelate , non grammatlca etd 
populari ex k*u. It there be no Inference which 
leads to a different result, words are to be under¬ 
stood according to their proper meaning, not in a 

S mm mat leal, but In a popular and ordinary, sense, 
Kent 565. 

Si plnrea conditions ascriptce fuemnt'donationi 
conjunctim, omntbu* eat parendum ; et ad veritate.m 
copulative, renniritur guod utraque vara ait vera. at 
divisim. emit bet vet alter i eomm satin esf ob temps- 
rare ; et in disjunctives , aufflcit alteram partem ease 
veram. If several conditions are conjunctively 
written in a gift, the whole of them must be com¬ 
piled with; and with respect to their truth, It la 
necessary that every part be true, token Jointly : If 
the conditions are separate, It is sufficient to com¬ 
ply with either one or other of them; and being 
disjunctive, that one or the other be true. Co. Litt. 
235. 

Si plnrea aint fidejuasores, quotguot erunt nu- 
mcro, aingnli in sotidum tenentur. If there are more 
sureties than one, how many soever they shall be, 
they shall each be held for the whole. Inst. 3. 20. 4. 

Si quid univsrsitati debetur singulis non debetur, 
nec guod debet universities ainguli debent. If any 
thing i9 due to a corporation, it is not due to the in¬ 
dividual members of it. nor do the members indi¬ 
vidually owe what the corporation owes. Dig. 9. 4. 
7 ; 1 Bla. Com. 484 ; Lindl. Part • 3. 

St quidem in nomine, cognontine, prtxnomine , 
agnomina legatarii testator maverit , rum de per¬ 
sona constat, nibtlomtnu* valet legalum. If the 
testator has erred in the name, cognomen, prseno- 
men, or title of the legatee, whenever the person is 
rendered certain, the legacy Is nevertheless valid, 
lost. 2.20. 29: Broom, Max. 045 ; 2 Domatb. 2,1, a 
6. M 10, 19 

Si quis custos frauds m pupillo feeerit. a tutela 
removendus est. I f ft guardian behave fraudulently 
to his ward, he shall be removed from the guardian¬ 
ship. Jenk. Cent. 39. 

Si quia pratgnantem uxorem refimiif, non videtur 
sine liberis aeceasisst. If a man dies, leaving his 
wife pregnant, he shall not be considered as having 
died chLldleaa. 

Si quia unum percusserit, rum ahum per cut ere 
veiiet, in felonia tenetur. If a man kill one. mean¬ 
ing to kill another, he is held guilty of felony. 9 
Inst. 61. 

Si ruggestio non sit vera, litetxr. patentee vacua 
sunt. If the suggestion of a patent 1 b false, the 
patent Itself ts void. 10 Co. 113. 

■Sic eru'm debtre quem. meliorem agrum auvm fa- 
cere , ne vicini deteriorem faciat. Every one ought 
so to improve hla land as not to injure his neigh¬ 
bors. 3 Kent 441. 

Sic interpretandum est ut verba accipiantur cum 
effectu. Such an interpretation is to be made that 
tne words may have an effect. 3 Inst. 80. 

Sic utere tuo ut afiVnum non Iced as. So use your 
own as not to injure another * property, t Bla. 
Com. 300 ; Broom, Max^2C8, 365 , Webb, Poll. Torts 
163: 2 Bouv. Inst, n 237$ ; 9 Co. 59: 5 Exch. 797; 12 
Q B. 739 ; 4 a. A E. 384 ; El.. Bl A El M3 : 16 Johns, 
218; 17 Mass. 334; 106 id. 199 : 86 Pa 401; 4 M’Cord 
4?2 ; 12 Colo 294 ; 49 Ark. 167 ; 97 N- C. 477 ; 101 id. 
21. 122 Pa 191 . 41 La. Ann. 194 ; l L R A. 52 ; 16 fd. 
67 : 31 id. 647. Various comments have been made 
on this maxim Mere verbiage 0 ; El. B. A E. 
643. *No help to decision”; L. B 2 Q. B. 247. 
” Utterly useless as a legal maxim ; '* 0 N. Y. 445. 
It Is a mere begging of the question ; it assumes the 
very point In controversy ; 13 Lea 607. See 2 Aust, 
Junsp. 796, 629 ; Expedit reipublica nr iua re quis 
male nlntur, supra. 

Slcut natura nil facit per taltum , <fa nec lex. As 
nature does nothing by a bound or leap, so neither 
does the law. Co. Lltt. 238. 

Slgillnm eat cera impretsa. quia cera shut impres¬ 
sions non eat sigitlum. A seel Is a piece of wax im¬ 
pressed because wax without an Impression la nf 
a seal 3 Inst. 109. But see Sbau 
Silence ahoivs consent . 6 Barb. 28, 85. 

Siltnt leges inter arm a. Laws are silent amidst 
arms. 4 Inst. 70. 

Sfmiliftulo legalla eat fomum diveraorum inter se 
collatorum similis ratio ; quod in uno aimifium 
ualrf, valebit in altero. Dlsslmilium, diasimilis eat 
ratio. Legal alrollarity Is a similar reason which 
governs various cases when compared with each 
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other, for what avails In oae similar case will avail 
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possessione usucapio procedere non no teat 
There can be no prescription without poaseasioiL 

Singuli in solidum tenentur. Each Is bound for 
the whole. 6 Johns. Ch. 242, 258. 

Sice tota res evincatur, sive pars , habet regressum 
emptor in venditorem. The purchaser who has 
been evicted in whole or in part has an action 
against the vendor. Dig. 21. 2. Y] Broom, Max. 768. 

bocti met aoctus meus socius non fat. The part- 
per of my partner is not my partner. Dig. 61)717 
47 ; Llndf. Part. *48; 13 Gray 4$2. 

Sola ac per se senectus donationem , testamentum 
uuf transactionem non vitiat. Old age does not 
alone and of itself vitiate gift, will or transaction 
6 Johns. Ch. 140, 158. 

Solemnitates juris sunt ob8ervandae. The solem¬ 
nities of law are to be observed. Jenk. Cent. 13. 

Solo cedit quod solo implantatur. What Is planted 
In the soil belongs to the soil. Inst 2. 1. 32: 2 Bouv 
Inst. n. 1572. ’ 

Solo cedit quod solo inadificatur. Whatever is 
built on the soil belongs to the soil. Inst. 2. 1 29 
See 1 Mack. Civ. Law 8 2G8. 

Solus Deus heeredem facit . Qod atone makes the 
heir. Bract. 62 b; Co. Litt. 5. 

Solutio pretii emptionis loco habetur. The pay¬ 
ment of tne price stands In the place of a sale. 
Jenk. Cent, bo; l Pick. 70. 

Solve ado esse nemo intelligitur nisi gui solidum 
potest solvere. No one is considered to be solvent 
udess he can pay all that be owes. Dig. 50. 1G. 114. 

Soluifur adhuc soeietas etiam morte sodi. A 
partnership is moreover dissolved by the death of 
a partner. Inst. 8. 26. 6; Dig. 17. 2. 

Solvitur eo ligamine quo ligatur. In the same 
manner that a thing is bound it Is unloosed. 4 
Johns. Ch. 682. 

Spea tmpunitatis continuum affectum tribuit de- 
linqucndi. The hope of impunity holds out a cou- 
tinual temptation to crime. 3 Inst. 236. 

Spoliatus debet ante omnia reafifut. He who has 
been despoiled ought to be restored before anything 
else. 2 Inst. 714 ; 4 Sharsw. Bla. Com. 853. 

Sjxmdet peritiam artis. Ho promises to use the 
skill of his art. Pothier, Louaoe. n. 425; Jones, 
Bailm. 22, 53, 82, 97, 120 ; Domftt, liv. 1, t. 4, a. 8. n. 1 ; 
1 Story, Bailm. $ 431; 1 Bell, Com. 6th ed. 459 ; 1 Bouv. 
Inst. n. 1004. 

Siponte virum fugiens muiier et adultera facta , 
doti si ui careat , nisi sponsi spoute retracta. A 
woman leaving her husband of nerown accord, and 
committing adultery, should lose her dower, unless 
her husband takes her back of his own accord. 
Co. Litt 37. 

Stabitpreesumptio donee probetur in contrartum. 
A presumption will stand good until the contrary is 
proved, l Greenl. Ev. $ 33, n. ; Hob. 297 ; 3 Bla. Com. 
371; Broom, Max. 949 ; 15 Mass. 90; 10 id. 87 ; 9 0 A. 
R. m. 

Stare decist*, etnon quieta movere. To adhere to 
precedents, and not to unsettle things which are es¬ 
tablished. 9 Johns. 396, 428; 11 Wend. 504; 25 id. 
119, 142; 4 Hill, N. Y. 271, 323 ; 4 id. 592, 595 ; 87 Pa. 
286 ; Cooley, Const. Llm. 65; 32 U. S. App. 076; 89 
Me. 238 ; 73 Miss. 360 ; 97 TeuD. 85. 

Slat pro ratione voluntas. The will stands In 
place of a reason. 1 Barb. 406, 411 ; 16 id. 514, 525. 

Slat pro ratione voluntas populi. The will of tho 
people stands In place of a reason. 25 Barb. 344.27H. 

Siatuta pro puolico commodo late interpretantur. 
Statutes made for the public good ought to be lib¬ 
erally construed. Jenk. Cent. 21. 

£fafu(a*uo clauduntur territorio , nec ultra terri- 
torium diaponunt. Statutes are confined to their 
own territory, and have no extra-territorial effect. 

4 Allen 894; Story, Confl. L. 24. 

Statute* in- derogation of common fan> mu*f be 
atn'ctJy construed. 1 Grant, Cas. 57; Cooley, Const. 
Llm. 75, n. 

dtatutumajTtrmativum non derogat com muni leg l 
An affirmative statute does not take from the com¬ 
mon law. Jenk. Cent. 24. 

Statu turn general iter est inteUigendum quando 
verba atatuti aunt specialia, ratio ante m generalis. 
When the words or a statute are special, but the 
reason of it general, it is to be understood gener¬ 
ally. 10 Co. 101. 

Sfatutum specials statuto speciali non derogat. 
One special statute does not lake away from an¬ 
other special statute- Jenk. Cent. 199. 

Sublata causa tollitur effectus. Remove the cause 
and the effect will cease. 2 Bla. Com. 908. 

8nblata venerations magistratuum , respublica 
ruit. The commonwealth perishes. If respect for 
mazls*rates be taken away. Jenk. Cent. 48. 

SubUitn fundamento , cadit opus. Remove the 
foundation, the structure falls. Jenk. Cent. 106. 

■SuMafo principals, tollitur adjunctum. If the 
principal be token away, the adjunct is also token 
away. Co. Lltt. 889 ; Broom, Max. 189, □. 

Succurrrfur minori ; focilis est lapsus juventutis. 
A minor is to be aided; youth la liable to err. Jenk. 
Cent. 47. 

gumma caritas est facers justitiaiu. singulis et 
9mm tempore guando necesse fuerit. The greatest 
charity la to do justice to every one, and at any 
time whenever It may be necessary. 11 Co. 70. 

5umma eat lex quca pro religions facit. That is 
the highest law wnlch favors religion. 10 Mod. 117, 
119; 2Ch. Ca. 18. 

Summa ratio est gum pi-o religione facit. The 
highest reason is that which determines in favor of 
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reUtfoo. CVx Utt 341 a ; Broom, Has. 10 ; 5 Co. 14 
b fTo hL » n ; < Ch. Caa. 18- 

Summon* rw mhoMM qucr pro religions factt. 
Ttist Is the highest reaaoii which determines In 
farur of religion Dig 11. 7. 43. cited in Qrotius de 
Jnr RriUk, l.\ c. I*, ft. 7. See 10 Mod. 1>7. 11*. 

<JWmm»tm Ju*. «mmo iyuria. The height of liw 
to the height of wroug. Hob 196. 

Sussday u dies non juridicus. 1* Johns. ITS, 180. 

Superfua n on ncxrnt Superfluities do no Injury. 

Jenk. Cent. 184. . , , . . . 

Suppsvssia wn, mjwwio fain. Suppression of 
the truth Is (equivalent to) the expression of what la 
false. 11 Wend. 374, 417. 

Suppresmo wii suggestio falti 
the truth is (equivalent to) the »' 

Is false. <8 Barb. 521, SB 

S^rplaJogium non wooer. Surplusage 
harm. Broom, Max. £97. 


... Suppression of 
suggestion of what 


does no 


Thoi'fa fwptiaM Aafrentur nno erpresai*. Certain 
things though unexpressed are considered as ex¬ 
pressed. 8 Co. 40. 

Tbli* iaterprefntio temper ficnda est. ut cnfefiir 
ofroardam, ft incontniieu, et ne judicium sit illu- 
(un'vM. Interpretation is always to be made in 
such a manner that what ts absurd and Inconven¬ 
ient is to be avoided, and so that the judgment be 
not nugatory. 1 Co. 64. 

T\ali* nos est eadem , aam nullum simile eat idem. 
What ts like Is not the same, for nothing similar Ib 
the same. 4 Co. 18. 

Thntum faona colenf, (yuan turn uendi poaaunt. 
Things are worth what they will sell for. 8 Inst.305. 

Tempus mini mod us touendi obligutiunfS et ac¬ 
tions s, quia tcmpua currit contra derides et rut juris 
conte mptores. For time Is a means of destroying 
obligations and actions, because lime runs against 
the slothful and contemners of their own rights. 
Fleta, l. 4, c. 5,11*. 

Tenor est qui legem dat fendo■ It is the tenor of 
the feudal grant which regulates its effect and ex¬ 
tent- Craig, Jus. Feud . 8a. ed. 88. See Co. Lltt. 19 
a; * Bla. Corn. 810; 4 Co. 71; Broom. Max. 459; 
Wright, Ten. 21, 52, 152. 

Terminus annorum eerfus debet esae et determi- 
natus. A term of years ought to be certain and 
determinate. Co. Litt. 45. 

Ttermintu et toe) feodum non powunf omsfare 
n’muJ in una eademque persona. A term and the 
fee cannot both be vested in one send the same per¬ 
son (at the same time). Plowd. 26 ; $ Mass. 141. 

Terra manetu vacua occupanti conceditur. Land 
lying unoccupied Is given to tbe occupant. 1 Sid. 
847. 

Terra transit cum oncre. Land passes with the 
Incumbrancea Co. Litt. 231; Broom. Max. 487. 690. 

Test amenta latissimam interpretationem habere 
debent. Wills ought to have the broadest inter¬ 
pretation. Jenk. Cent. 81. 

Testamentum eat voluntatis nostree justa senten- 
tia.de eo quod qui* post morterm nuam fieri velit. A 
testament Is the just expression of our will con¬ 
cerning that whicn any one wishes done after his 
death (or. as Blacks tone translates, “the legal 
declaration of a man's intentions which he wills to 
be performed after his death"). 2 Bla. Com.-499; 
Dig. 28. 1. U 89. 3.2. 1. 

Test amen turn omne nwrte eonsummatvm. Every 
will ts completed by death. Co. Litt. 292. 

TestatorU ultima voluntas eat perimplenda secun¬ 
dum veram intentionem tuant. The last will of a 
testator Is to be fulfilled according to bis real Inten¬ 
tion. Co. Litt. 822. 

Testea vonderantur, non numerantnr. See the 
ma-rtm Amderaatur testea. 

Testibua deponentIbua in pari numero dignioribus 
est credendum. When the number of wltneips Is 
equal on both sides, the more worthy are to be be¬ 
lieved- 4 Inst. 279. 

Testimonia p onderanda runt, non numeranda. 
Proofs are to be weighed, not numbered. Trayner, 
Max. 535. 

Testis de visu prxeponderat aliis. An eye-witness 
outweighs others. 4 Lost. 470. 

Testis nemo in sua causa esse potest. No one cwn 
be a witness in his own cause. (Otherwise In Eng¬ 
land, and In the United States.) 

Testis oculatus unusplus valet quamaurtti decern. 
One eye-witness Is worth ten ear-witoes&s. 4 Inst. 
279. See 3 Bouv. Inst. a. 8154. 

Testmoiqnes ne poent test ifit It negative, met 
ratflrmative. witnesses cannot testify to a neg¬ 
ative ; they must testify to an affirmative. 4 Inst 
279. 


(Ky.) 614. 

i being in pari eaau, Justice is fa equi- 


That which I mag defeat fry my entry I make good 
by my confirmation . Co. Litt. 800. 

The fund which has received the benefit should 
make the satisfaction. 4 Bouv. Inst. n. 8790. 

The late abhors a multiplicity of suits. 98 Kv. 475 ; 

*8. W. Rep. f" - 

The parties . _ . 

Ubrlo. 19 Misc. Rep. 511. 

The repeal of the taw imposing a penalty is itself 
a remission. W Ky. 468. 

Things accessary are of the nature of the prin¬ 
cipal. Finch. Law b. 1, c. 8, n. 25. 

Things are construed according to that which was 
the cause thereof. Finch, I*w b. 1, c. 8, □. 4. 

Things are dissolved as they be contracted. Finch, 
Law, b. 1. c. 8, n, 7. 

Things grounded upon an <U and void beginning 
cannot have a good perfection. Finch, Law, b. J, c. 
8, n. 8. 

Things in action, <mfnr, or re-entry cannot be 
granted over. 19 N. Y. 100. 108. 

b h' U Vi Unt “ m,v0 * ** tevered - Finch, law 
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1"hings incident shad pass fry the grant of the 
principal, but not tkenrUcipal fry the grant of the 
•"£*<****• Co Litt. 153 a, 151 fr; Broom, Mac. 433. 
^ndngs shall not be void which mag possibly be 

rimores mini sunt astlmandi qui non asdunt in 
constantem vtrum. Fears which do not affect a 
bnve man are vain. 7 Co. 17. 

Tit ulus est jmmtn causa pomddendi id quod nos¬ 


trum est. Title Is the Just cause of possessing that 
which Is our*. 8 Co. 153 ( 306) ; Co. Litt. 345 6. 

Toite voluntatem et frit omnia actus indiffertna. 
Take away the will, and every action will be Indif¬ 
ferent. JS race 2. 

Totum pnmfertur unlcuique parti. The whole Is 
preferable to any single part. 8 Co. 41 a. 

Toni ce que la loi ne defend pas eat jpermta. 
Everything Is permitted which Is not forbidden by 

law. 

Tbufr sxrvpfton non aurveilUe tend <i prendre la 
place du pmneipe. Every ecceptlon not watched 
tends to assume the place of the principle. 

Tmctent fabr ilia Jab ri. Let smiths perform the 
work of smiths. 8 Co. Eplst. 

Tradtfto loaui facit chartam. Delivery makes 
the deed speak. 6 Co. 1. 

IVadttio nihil amplius transferee debet vel po¬ 
test ad enm qui accipit, quam eat apud cum qui 
tradit. Delivery cannot and ought not to transfer 
to him who receives more than was In possession of 
him who made the deli very. Dig. 41. 1. 20. 

Transprtsaione multi pi icata, creacat pcence inflic- 
tio. When transgression Is multiplied, let the In¬ 
fliction of punishment be lecreased. 2 Inst. 479. 

Transit in remjudicatum. It passes Into a Judg 
mem. Broom, Max. 294; 11 Pet. MX); 1 Pick. 70. 
See. also, 18 John* 463 ; 2 Sumn. 436 ; 6 East 251, 

Tran*if ferra cum oner*. The land passes with 
Its burden. Co. Litt. 231 a ; Shop. Touch. 178; 5 B. 
A C 607 ; T M. & W. 590 ; 8 B. A A. 587 ; ifl C. B. 846 ; 
19 Pick 453 ; 94 Barh. 885 ; Broom, Mac. 496,706. See 
CovtNXjrrs. 

Tres faciunt collegium. Three form a corpora¬ 
tion. Dig. 50. 16. 85; 1 Bla. Com. 466. 

TViufio ifri semper debet fieri , ubi jurat ores meli- 
orem possunt habere notitiam. Trial ought always 
to be nad where the jury can have the best know¬ 
ledge. 7 Co. 1. 

Trusts survive. 

Turpi* eat para qiut non conventt cum suo toto. 
That part is bad which accords not with its whole. 
Plowd 101, 

Tutu est cuatodia quee sibtmet creditur. That 

e iardianship la secure which trusts to Itself alone, 
o'o. 340. 


truth, l Johns. Cas. 841, 845. 

Ubi non est principalis , non potrst esse accesso¬ 
rius. Where there la no principal, there can be no 
acceesory. 4 Co. 43. 

Ubi nulla est conjectura qua ducat alio, \rrba in- 
tetligenda sunf ex proprietate non grummnlica sed 
populari ex usu. Where there is no Inference 
which would lead In any other direction, words are 
to be understood seconding to their proper mean¬ 
ing, not grammatical, but according to popular 
usage, flrotlus, drJur. Belli. I. 2, c. 18, g 2. 

Ubi nu/lum m>-,lrwrumium, ibi nulla dos. Where 
there Is no marriage there la no dower. Co. Litt 
Sfl a. 

Ubi periculum, ibi et lucrum collocatur. He at 
whose risk a thing is, should receive the profit* 
arising from It. 

Ubi pugnantia inter se In testamento juberentur, 
neutrum ratum eal. When two directions conflict¬ 
ing with each other are given In a will, neither is 
held valid. Dig. 50. 17. 188 pr. 

Ubi quid generaliter conceditur , ine*f here excep- 
f»o. $i non ali'quid sit contra jus faaque. Where a 
thing is granted in general terms, this exception 

£ resent, that there shall be nothing contrary to 
iw and right. 10 Co. 78. 

Ubi quis delinquit ibi punictur. Let a man be 
punished where he commits the offence. 6 Co. 47. 

Ubi tterba coiyuucla non xunf, sujflcit alterutrum 
esse factum. Where words are used disjunctively. 
It is sufficient that either one of the things enumer¬ 
ated be performed. Dijf. 50. 17. 110. 8. 

Ubicuitque est injuria, ibi damnum sequitur. 
Wherever there Is a wrong, there damage follows. 
10 Co. 116. 

Ultima voluntas test a tor is est perimplenda secun¬ 
dum veram intentionem *uam. The last will of a 
testator is to be fulfilled according to hia true inten¬ 
tion. Co. Litt. 822 ; Broom, Max. 566. 

Ultimum aupplicium esse mortem solam interpre- 
tamur. The ertremest punishment we consider to 
be death alone. Dig. 48. 19. 21. 

Ultra posse non potest esse «f vice versa. What Is 
beyond possibility cannot exist, and the reverse 
(what cannot exist Is not possible). Wing. Max. 


TVihu* erratur ex parte mitiori. It ts safer to err 
on the side of mercy. 3 Inst. 220. 

Tutius semper est errare in acouietando, quam in 
puniendo ,* ex parte raise ri corn ice quam ex parte 
justitias. It Is always safer to err ki acquitting 
(hAn punishing ; on the aide of mercy than on the 
side of Justice. Branch. Prlnc. ; 2 Hale, P. C. 200: 
Broom, Max. 826 ; 9 Mete. 116. 

Ubi aliquid conceditur , conceditur et td sine quo 
res ipsa esse non potest . When anything Is granted, 
that also la granted without which the thing granted 
cannot exist. Broom, Max. 483 ; 19 M. & W. 700 : 41 
La Ann. 164. 

LTfri alt quid impeditur propter untim, eo remoto, 
tollitur impedimrntum. When auything la Im¬ 
peded by one single cause, if that be removed, the 
Impediment Is removed. 5 Co. 77 a. 

Ubi cessat remedium ordinarium ibi decurritur 
ad extraordinarium. When a common remedy 
ceases to be of service, recourse must be had to an 
extraordinary one. 4 Co. 98. 

Ubi culpa est, ibi pern a subesse delft- Where a 
crime is committed, there the punishment should 
be inflicted. Jenk. Cent. SB. 

U6» damna dantur. viciue victori in expends 
condemnari debet. Where damages are given, the 
losing party should be adjudged to pay the costs of 
tbe victor. 2 Inst. 289 ; 8 Sharsw. Bla. Com. 399. 

Ubi eadem ratio, ibi idem jus ; et de similibus 
idem est judicium. W here there Is t he same reason, 
there la the same law, and the same Judgment 
should be rendered on the same state or facta 7 
Co. 18; Broom, Max. 108, n.. 158, 155. 

C/fri et dantis et accipievtis turpitudo vertalur, 
non posse repeti dicimus ; quotiens autem accipien- 
tie turpitudo versatur, repeti posse. Where there 
ts turpitude on the part of both giver and receiver, 
we say it cannot be recovered back ; but as often as 
the turpitude la on the side of the receiver (alone) 
it can be recovered back. 17 Mass. 562. 

l/fri factum nullum, ibi fortia nulla. Where 
there is no act, there can be no force. 4 Co. 43. 

Ubi jus, ibi remedium. Where there is a right, 
there ts a remedy. Broom. Max. 191, 204 ; I Term 
512 ; Co. Litt. 197 fr ; 7 Gray 197 ; Andr. Steph. PI. 28. 

Ubi jus incertum. ibi jus nullum. Where the law 
Is uncertain, there la no law. 

Ubi lex aiiquem cogit ostendere causam, neceess 
est quod causa sit justa et legit ima. Where the law 
compels a man to show cause. It Is necessary that 
the cause be just and legal, 2 Inst. 209. 

Ubi lex est speeialis, el ratio ejue generalis , gene. 
rat iter accipfenda est. Where the law Is special 
and the reason of It Is general, it ought to be taken 
as bolng general. 2 lost. 43. 

Ubi lex non distinguit, nee nos distinguere debe- 
mua Where the law doe* not distinguish, we ought 
not to distinguish. 7 Co. 5. 

Ubi major pars est, (bi to turn. Where is the 
greater part, there la tbe whole. F. Moore 578. 

Ubi matrimonium, ibi dos. Where there la mar¬ 
riage. there is dower. Bract. 92. 

Ubi non adest norma legit, omnia quasi pro sus¬ 
pect is habenda sunt. When the law falls to serve 
os a rule, almost everything ought to be suspected. 
Bacon, Aph. 25 

Ubi non est ccmdmdi auctoritas, ibi non est pa- 
rendi nectssitas. Where there is no authority to 
establish, there Is no necessity to obey. Dav. 


Un ne doit prise advantage de son tort demesne.' 
One ought not to take advantage of his own wrong. 
2 And. 40. 

Una persona vie potest supplere vices duarum. 
One person can scarcely supply the place of two. 
4 Co. 118. 

Uniueomuino testis responsionon audiatur. Let 
not the evidence of one witness be beard at all. 
Code, 4. 20. 9 ; 8 Bla. Com. 870. 

Uniuscujusque contractus iiufium spectandum 
est , et causa. Tbe beginning and cause of every 
contract must be considered. Dig. 17. 1. 8; Story, 
Bailm. i 36. 

Universalia sunt notiora singularibus. Things 
universal are better known than things particular. 
2 Rolle 294 ; 2 C. Rob. 264. 

Universitas vel corporatio non dicitur aliquid 
facers niai id sit collegial iter deliberatum, etiamsi 
major pars idfaciat. A university or corporation 
la not said to do anything unless it be deliberated 
upon as a body, although the majority should do it. 
Dav. 48. 

Uno absurdo dafo, injfnt’fa sequunfur. One ab¬ 
surdity being allowed, an infinity follow, l Co 
102 . 

Unumquodque dissolvitur eodem ligamine quo 
ftpafur. Everything Is dissolved by the same mode 
In which it 1s bound together. Broom, Max. 884 ; 9 
Pick. 808. 

Unumquodque eodem modo quo coUtpafum est 
dissolvitur. In the same manner in which anything 
ta bound it la loosened. 2 Rolle 89; Broom, Max. 
891. 

Unumquodque est id quod estprincipalius in ip¬ 
so. That which Is the principal part ot a thing in 
the thing Itself. 

Unumquodque ligamen dissolvitur eodem Uga- 
mine quo et ligatur. Every obligation is dissolved 
In the same manner In which it ia contracted. 2 M- 
& G. 729 ; 12 Barb. 366, 875. 

Unumquodque principiorum est sibimet ipsi fldea ; 
et perspicua vera non sunt probanda. Every prin¬ 
ciple Is its own evidence, ana plain truths are not to 
be proved. Co. Litt. II; Branch, Prlnc. 

Lsttcouio constituta est ut aliquis litium finis 
easet. Prescription was instituted that there might 
be some end to litigation. Dig. 41. 10. 5; Broom, 
Max. 864. n.; Wood, Civ. Law 3d ed. 123. 

Usury is odious in law. 

Usus est dominium flduciarium. A use is a fidu¬ 
ciary ownership. Bacon, Uses. 

Ur poena nd pouco*. met us ad omne* perveniat. 
That punishment may happen to a few, the fear of 
it affects all. 4 Inst. 68. 

Ut res maqis valent quam per eat. That the thing 
may rather nave effect than oe destroyed. 11 Allen 
145; 100 Mass. 113; 108 Mass. 378; 85 Ala. 894; 97 
Mo. 281; 100 N. C. 287 ; Poll. Contr. 105. 

Utile per inutile non vitiatur. What is useful ts 
not vitiated by the useless. Broom, Max. 627-8; 2 
Wheat. 221 ; 2 S. A R. 298; 8 Maas. 308; 12 id. 488; 7 
Allen 571 ; 9 Ired. 254. See 18 Johns. 93. 94 ; 88 Fed. 
Rep. 25 ; 128 Pa. 275; Andr. Bteph. PI. 41. n. 

Uxor et JUius sunt n omina natural. Wife and 
son are names of nature. 4 Bacon, Works 350. 

Uxor non est sui juris, sed sub potentate viri. A 
wife Is not ber own mistress, but (a under the power 
of her huBhand. 3 Inst. 108. 

Uxor sequitur domicilium viri. A wife follows 
tbe domicil of her husband. Trayner, Max. 606. 


Ufrf non eat directa lex, sfanrfum eat arbitrio 
udicis, vel proetdendumad simitia. Where there 
■ no direct law, the judgment of the Judge must 
be depended upon, or reference made to similar 
canes. 

Ufrf non est ter, fbl non «*f transgressio quoad 
mundum. Where there ta no law, there Is no trans¬ 
gression. ss It regards the world. 4 Co. 1 6. 

U6i non est manifesto (nfustitia, judiccs habentur 
pro wmfi virls. et Judieatum pro terilale. Where 
there la no manifest Injustice, the Judges are lo be 
•* honest men, and their judgment as 


Vagabundnm nuncupamus cum qui null ibi domi¬ 
cilium contraxit habitationis. We call him a vaga¬ 
bond who has aoqutred nowhere a domicil of resi¬ 
dence. Phil. Dom. 28, note. 

Valent quantum valere potest. It shall have ef¬ 
fect aa far as It can have effect. Cowp. 600; 4 Kent 
498 ; 6hep. Touch. 87. 

vana est Ula potentia quae nunoucm tvnil in ac¬ 
tum. Vain ta that power which Is never brought 
Into action. 0 Co. 5l. 

Vani timores aunt cestimandi, qui non cadunt in 
conjfanlem ufrent. Vain are those fears which af- 
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fed not a brave mu. 7 Co. 27. 

Vani timoris justa « xcusatio non eat. A frivo¬ 
lous tear la nc„ a legal excuse. Dig. AO. 17. 184 ; S 
loot. 488; Broom. Max. toft, n. 

VeBe non creditor qua obsequitur imperio patris 
vel domini. He la not presumed to consent who 
obeys the orders of his father or hJa master. Dig. 
80. ft. A 

Vendens tandem rtm duotwj falsaritu eat. He la 
fraudulent who sella the same thing twice. Jenk. 
Cent. 107. 

Venice facilitoa tncentivum eat delinquendi. Fa¬ 
cility of pardon la an Incentive to crime. 8 Inst. 
288. 

Verba aocipienda aunt secundum aubjectom mo- 
teriom. Words are to be interpreted according to 
the subject-matter 6 Co. ft, n. 

Verba aceipienda ut sortiantur effectum. Words 
are to be taken so that they may hare some effect. 

4 Bacon, Works 2ft£L 

Verba aquivoca ac in dvbio seneu posita , intelli- 
guntur digniori rt potentiori sensu. Equivocal 
words and those In a doubtful sense are to be taken 
in their best and most effective sense. 6 Co. 20. 

Verba aliquid operari debent—debent inteUigi u t 
aliquid operentw. Words ought to have some ef¬ 
fect—words ought to be Interpreted so as to give 
them some effect. 8 Co. M. 

Verba aliquid operari debent, verba cum effectu 
aunt aocipienda. Words are to be taken so as to 
have effect. Bacon, Max. Reg. 8, p. 47. See 1 Duer, 
Ins. 210, 211. 216. 

Verba artia ex arte. TermB of art should be ex¬ 
plained from the art. 2 Kent 546. □. 

Ferbo chartarvm fortius accipiuntur contra pro¬ 
ferentem. The words of deeds are to be taken 
moat strongly against the person offering it. Co. 
Lltt. *6 a; Bacon, Max. Reg. 8: Noy, Max.. 9th 
ed. p. 48; 8 B. & P. 389, 408; 1 C. <t M. 667 ; 8 Term 
00ft; 16 East MO; l Ball. & B. 83ft; 2 Pars. Con. 22; 
Broom, Max. CM. See Construction ; Policy. 

Verba cvm effectu aceipienda runt. Words are to 
be Interpreted so as to give them effect. Bacon, 
Max. Beg. 8. 

Verba currentia monetae tempus solutionis desig- 
nant. The words “ current money" refer to the 
time of payment. Dav. 90. 

Verba debent inteUigi cum effectu. Words should 
be understood effectively. 2 Johns. Cas. 77,101. 

Verba debent inteUigi ut aliquid operentw. 
Words ought to be so understood that they may 
have bo me effect. 6 Co. M a. 

Verba dicta de pe rsona, inteUigi debent de condi¬ 
tions personae, words spoken of the person are to 
be understood of the condition of the person. 2 
Rolls 72. 

Frrba generalia generaliter aunt inteUigenda. 
General words are to be generally understood. 8 
Inst. 78. 

Verba generalia mtringuntur ad habditatem rei 
vel aptitvdinem personae. General words must be 
restricted to the nature of the subject-matter or tbe 
aptitude of the person. Bacon, Max. Reg. 10: 11 C. 
B. 254. 856. 

Verba generalia mtringuntur ad habditatem rei 
vel personae. General words must be confined or 
restrained to the nature of the subject or tbe apti¬ 
tude of the person. Bacon. Max. Reg. 10;.Broom, 
Max. 646. 

Verba tUa t a ( relata) incase videntur. Words re¬ 
ferred to are to be considered as if Incorporated. 
Broom, Max. 674, 677; 11 M. & W. 188, 188:^0 C. & 

261, 868, 266. 

Verba in different materia per prius, non per 
posterius , inteUigenda aunt. Words referring to a 
different subject are to be Interpreted by what goes 
before, not by what follow*. Calvlnus, Lex 

Verba inteUigenda aunt in coau possibili. Words 
are to be understood in reference to a possible case. 
Calvlnus, Lex. 

Verba intention4, et none contra, debent inservire. 
Words ought to wait upon tbe intention, not the re¬ 
verse. 8 Co. M : 6 Allen SM1 Spence, Eq. Jur. ft27 ; 
2 8harew. Bla. Com. 872. 

Vei ba ita aunt inteUigenda, ut res magi* valeat 
quam pereat. Words are to be so understood that 
the subject-matter may be preserved rather than 
destroyed. Bacon, Max Reg. 8; PlowtL 166; 2 Bla. 
Cora. 390 ; 2 Kent 565. 

Verba mere wquivoea, si per cornmnnem uwm 
loquendi in intcueetu eerto sumuntur , fall* mfei- 
lectus praefertmdus eat . When words are merely 
equivocal. If by common usage of speech they so- 

? uire a certain meaning, each meaning is to be pre 
orted. Calvlnus, L e x. 

Verba nihil operari melius eat quam absurds. It 
Is better that words should have no operation, than 
to operate absurdly. Calvlnus, Lex 

Verba non tam tntuenda, quam causa et nofum 
rei, ut mens contrahentium ex eia potiua quam ex 
verbis apparent. Words are not to be looked at so 
much as the cause and nature of the thing, since the 
Intention of the contracting parties may appear 
from those rather than from the words- Calvlnus, 
Lex 

Verba offendi pornunt. imo ab eia reetdere licet , 
ut verba ad unun iHteUectum reducoufur. You 
may disagree with words, nay, you may recede 
from them, in order that they may be reduced to a 
sensible meaning. Calvlnus, Lex 

Verba ordinationis quando vcrifLeari poesunt in 
sua vera tig nifloat Lone, trahi ad erfroneum intellec- 
tum non debent. When the words of an ordinance 
can be made true in their true signification, they 
ought not to be warped to a foreign meaning. Cal- 
vlaua, Lex. 

Verba poateriora propter ceditudlnem addlto, ad 

6 riora quas certitudine indigent, swsh referenda. 

ubsequent words added for the pUrpnee of cer¬ 
tainty are to be referred to p receding words In 
which certainty is wanting. Wing. Max 167; 6 Co. 
236; Broom, Max. 686. 

Verba pro re et subjeeta materia aedpi debent. 
Words should be received most favorably to the 
thing and the subject-mat tar. Calvlnus, Lex 
Verba qua aliquid opemri poasunt non debent 
esse superfluo. Words which can have any effect 
ought not to be treated as surplusage. Calvlnus, 


Verba, quantumois generalia, ad apdtudluem 
restringuntur, etiamsi nullam a lia m paterentur 
restrict ionem. Words, howsoever general, are 
restrained to fitness (i. «. to hamonue with the 
■ubject^natter) though they would bear no other 
restriction. SpiegeUus. 

Verba re l o fs hoc atari me operantvr per referen¬ 
tial ut eia ineme videntur. Words to which ref - 
arenas to made la an Instrument haws the same 
effect sad ope rat loo as If they wars Inse rt ad In the 
clause referring to them. Co. Lltt. SB; Broom, 
Max. 673; 14 East BBS; 66 Pa. 64. 

Verba relata inease videntur. Words to which 
reference is made seem to be Incorporated. 11 
Cush. 157; 121 Mass. 6a 

Verba secundum vtateriam iritf t tfa s inteUigi 
nemo eat fnl neseit. There to no one who is Igno¬ 
rant that words should be understood according to 
the subject-matter. Calvfnua, Lex. 

Verba semper aceipienda sunt in mitioci stnsu. 
Words are always to be taken In their milder sense. 
4 Co. 17. 

Verba strides tiguifleationis ad latum extendi 
poasunt. ai anbeit ratio. Words of a strict significa¬ 
tion can be given a wide signification If rea s on re¬ 
quire. Calvlnus, Lex ; Sptegeilus. 

Verba sunt indices nnimi. Words are Indications 
of the intention. Latch 108. 

Verbis sfaudum ubi nulla ambiguitas. One must 
abide by the words where there Is no ambiguity. 
Trayu or, Max. 612. 

Verbum imperfecti temporis re m odhuc inpw- 

{ ectam signifleat. The imperfect tense of the verb 
ndlcates an incomplete matter. 6 Wend. 108, 120. 

Pemiicfum, quasi dictum veritatis ,* ut Judicium, 
quasi juris dictum. A verdict Is as It were the say¬ 
ing of the truth. In the same manner that a Judg¬ 
ment is the saying of the lato. Co. Lltt. CM. 

Veritas demonstrationis toUit trroeem nominim 
The truth of the dae or lptloo re m oves the error of 
the name 1 Ld. Baym. 80S. Bee Lkgstcx 

Veritas habsnda eat in jurotore ; justitia et judi¬ 
cium in Judies, Truth la the desideratum la a 
|unr; Justloe and Judgment, in a Judge. Bract. 

Veritas niAil vertiur nisi abscondi. Truth fears 
■nothing but concealment. 0 Co. 20. 

Ferifos nisuiua altsrcando amittitur. By too 
much altercation truth to loot. Hob. 844. 

Veritas nesiinis toUit errorem demonstrationis. 
The truth of the name takes away tbe error of de¬ 
scription. Baoon, Max Beg. 25; Broom, Max. 687, 
841 ; 8 Taunt. 813 ; 2 JooexEq. N. CL 78. 

Veritaiemgui non Ubere prxmunciat. proditor eat 
veritatis. He who does not speak tbe truth freely 
to s traitor to the truth. 4 last. Skill. 

Via aniiqua via esi fata. Tbe old way to the safe 
way. 1 Johns Ch.BW.S3a 
Via trita eat tutiseimo. The beaten road to tbe 
safest. 10 Co. 142 ; 4 Mauls A 8. 168, 

Via trita, via tufa. Tbe beaten way to tbe safe 
way. 6 Pec 283 ; Broom. Max. 134. 

ricoriui non kabet vicarium. A deputy cannot 
appoint a deputy. Branch, Max. 88; Broom, Max. 
afe: 8 Bout. Inst. n. 1300. 

Vic ini viciniora prasumuntur scire. Neighbors 
are presumed to know things of tbe neighborhood. 
4 Ins t 178 ; 78 Ga. 129. 

Vidctur qni surdus et mufus ne poet fairs aliena¬ 
tion. It seems that a deaf and dumb man cannot 
alienate. 4 Johns. Ch. 441, 444 ; Stop. Eq. *39. 

Vigilan tibus et won dorsum f jura subveniutU. 
Tbe laws serve the vigilant, not thuee who sleep. 7 
Allen 498; 12 id. 28; 10 Waits 24. Bee Liens: 
Broom, Max. 6ft, 778, 888 ; 76 Ga. 618; 78 id, 68; 191 
Pa. 467 ; 27 Ch. D. 623. Bee High, Receivers. 

Vim vi repellere licet, modo flat modenamine in- 
eulpatce tuielm, non ad mmmdam vindietam, sed 
adpropydsandam injuriam. It to lawful to repel 
force by force ; but let It be done with tbe self-con¬ 
trol of blameless defence,—not to take revenge, but 
to repel injury. Co. UtL 162. 

Viperina eat erpomtio qua corrodit viscera tex- 
tus. That to a viperous exposition which gnaws out 
tbe bowels of the text. 11 Co. 84. 

Fir et uxor consent ur in lege una persona. Hus¬ 
band and wife are considered one person In lav. 
Co. Lltt. 112; Jsnk. Cent. 27. 

Vis legibus eM iuimica. Force to Inimical to the 
laws. 8 lost. 17ft. 

Vitium cierici norm non debet. Clerical errant 
ought not to prej udke. Jenk. Cent. 28 ; Dig. 84.6, L 
Vitium eat quod fugi debet, ne, si* rat 1 tones* non 
inoenias, max legem sine rations esse dames. It to 
a fault which ought to be avoided, that If you can¬ 
not discover the reason, you should presently ex¬ 
claim that the Jaw to without reason Plus*a. 

Postn. 86. 

Fix i 
sed si 

any lav_ 

If ft benefit the majority it to useful. Plowd. 

Vocabula art in m. expticanda nmf secundum de- 
flnitione* prudentivm. Terms of art should be ex¬ 
plained according to the definitions of those who are 
experienced In that art. Puffendorff, de Off. Ham. 
L 1, c. 17,18 ; Grotlos, de Jur. Bell. 1. 2, c. 16, $ A 
Fold in part, void in Mo. 16 N. Y. 9, 95. 

Void thing* art as no things. 9 Cow. 778, 784. 
Volenti non flt injuria. He who consents canirai 
receive an injury. Webb, Poll. Torts 188; 109 Ala. 
887 ; 179 Pa. 689 ; 69 Fed. Rep. 669. 

Voluit sed non dixit. He willed but did not say. 
4 Kent 688. 

Voluntas donatoris in dtorfo doni wui manifests 
exprtssa observetmr. The will of the donor, clearly 
e x p res sed In tbe deed, should be observed. Co. 
Lltt. 21 a. , ^ 

Voluntas et proposition distinguunt malrflcia, 
Tbe will sad the proposed end distinguished crimes. 
Bract. 8 6,188 6. 



Voluntas faeit quod 


in testamento srrivtum 
testator gives validity to 


what to written In the wllL Dig- 80. 1.1*. A 

Voluntas in delict is non exitus spectator . In of¬ 
fences. tbe will and not the consequences are to be 
looked to. 2 Inst. 57. 

Pbfuafa* reputatvr pro facto. The will to to be 
taken for the deed. 8Inst. 69; Broom, Max. 841; 4 


uorkp. The wfll of a testator to ambulatory mdQ 
hto death (that to, he may otokaga It at aey thus), 
fins 1 Boev. Inet. a. B-TOs 91. 


Foiuaiox testatoris kabet tofiijxihifiium ktoam 
ef benigmam. The will of the testator baa a brand 
sad liberal Interpretation. Jenk. Oust. M0; D%. 
60.^. ML 

dum whim iutenfiourm *uan.^jn{utrill a t a 
testator is to be fulfilled according to hto true in¬ 
tention. Co. Lltt. ML 

Vox emiesa volaL—litera scrlpta mamsi. Words 
spoken vanish, words written remain. Broom, Max. 
686; 1 Johns. 571. 


IFe must not suffer the rule to be frittered away 
by exceptions. 4 Johns. Ch. 4ft. 

What a nan cannot transfer, ke aammot bind 6y 
art ides. 

When many join in one act, the tam sag* it is ike 
acf of him who could best do it: and should 

be done by him who has the best sktU. Noy, Max 
When no time u limited, the lam appoints the 

most convenient. 

When the common law and statute law concur. 
the common law is to be preferred, 4 Co. 71. 

When t he foundation fails, all fails. 

When the law gives anything, it gives a remedy 
for the same. 

IFAen the law presumes the affirmative, the nega¬ 
tive is to be proved. 1 Roils 9; 8 Bouv. Inst. an. 
8068, 8090. 

When two titles concur, the best is preferred. 
Finch, Law. b. 1, c. 4, n. 88. 

Where there is equal equity, the law must prevail. 
BIsp. Eq. ( 40; 4 Bouv. Inst. n. 8727. 

Where two rights concur, the more an cient shall 
be preferred. 


MAY. Is permitted to ; has liberty to. 
Id interpreting statutes tbe word may 
should be construed as equivalent to shall 
or must in cases where the good sense of 
the entire enactment requires it; 22 Barb. 
404 ; 50 Kan. 739 ; or where it is necessary 
in order to carry out the intention of the 
legislature; 1 Pet. 46; 4 Wall. 435 ; 3 Neb. 
234; or where it is necessary for the preser¬ 
vation or enforcement of the rights and in¬ 
terests of the public or third persons; 16 
Ind. 27 ; 61 Me. 566; 48 Mo. 167 ; 107 Maas. 
194, 197 ; 12 How. Pr. 224; but not for the 
purpose of creating or determining the 
character of rights ; 28 Ala. 28 ; 39 Mo. 521. 
Where there is nothing in the connection 
of the language or in the sense and policy 
of the provision to require an unusual in¬ 
terpretation, its use is merely permissive 
ana discretionary ; 24 K. Y. 405; 77 III. 
271 ; 27 N. J. L. 407 ; 8 Misc. Rep. 256 ; 7 id. 
15; 107 Mass. 196; 30 Fed. Rep. 52. See 
58 Me. 438 ; 48 Mo. 167 ; 125 Mass, 198 ; 52 
Kan. 18 ; 40 La. Ann. 756 ; 125 Mass. 109 ; 
46 la. 162. 

In sutxlivision 5 of § 7 of the Food and 
Drugs Act of 1906 the word may is used in 
its ordinary and usual signification ; and if 
an article of food may not by the addition 
of a s mall am ount of poisonous substance 
by any possibility, injure the health of any 
consumer, it may not be condemned under 
•this subdivision of the Act. 232 U. S. 399. 

MAYHEM. In Criminal Law. The 
act of unlawfully and violently depriving 
another of the use of such of his members 
as may render him less able, in fighting, 
either to defend himself or annoy his ad¬ 
versary. 8 C. A P. 187. See 7 Mass. 247. 

“ Malhmlng to wheo one member of the oocnmoa- 
weale shall take from another member of the same, 
a oat o rail member of hto bod la, or the use and bene 
flt thereof, and thereby disable him to serve the 
commonweale by his weapons in the time of warre, 
or by hto labour In tbe time of peace, and also dimin¬ 
ish eth tbe strength of hto boale, and weaken him 
thereby to get his owne living, and by that mean s 
the commonweale to In a sort deprived of tbe use of 
one of her members.*' Pultoa, De Ai os Regis, 1609, 
fol. 15, I SB. 

One may not innocently maim bimaelf, 
and where he procures another to maim 
him, both are guilty ; Co. Litt. 127 a; 17 
Wend. 351, 353. The cutting or disa bling 
or w eakenin g a man’s hand or Unger, or 
striking out his eye or foretooth, or depriv¬ 
ing him of those parts the loss of which 
abates his courage, are held to be may¬ 
hems ; 7 Humphr. 161; Cl. Or. L. 188. But 
cutting off the ear or noee, or tbe like, are 
not held to be mayhems at common law ; 
4 Bla. Com. 205; but see 9 Ala. 928. The 
injury must be permanent; 8 Port. 472; 30 
La. Ann. II. 1329; and if inflicted on an as¬ 
sailant in self-defence, it is not mayhem; 
4 Blaokf. 546. 

These and other severe personal injuries 
are punished by the Coventry Act, which 
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up an existing Hen, renders the lender 
liable for damages caused by foreclosure 
of the latter, although ordinarily there is 
no recovery for breach of contract to make 
a demand loan ; 20 App. Di v. N. Y. 375; and 
where a reasonable sum was stipulated for 
as liquidated damages for the breach of 
agreement to loan money, such stipulation 
will be enforced ; 21 id. 94. The compen¬ 
sation is not necessarily for actual lose or 
expense. In many cases there may be a 
recovery for the amount of expenditure 
proper to be made and charged where the 
service was, in fact, gratuitous, as in the 
case of services of physicians and nurses 
which cost the plaintiff nothing, and for 
which he is hela entitled to recover upon 
the ground that he recovers not for their 
cost but for their value; 127 Ind. 1; 79 
Fed. Rep. 291; contra , 61 N. W. Rep. 
(Wis.) 79, where it was held that the re¬ 
covery could only be for expense incurred. 

The other essential requisite is that the 
amount is determined, not by the actual 
loss, but only that which is the natural re¬ 
sult of the act complained of, or as its con¬ 
sequence may be presumed to have been in 
contemplation of the parties. This rule 
was established by the leading case of 
Hadley v. Baxendale, in which the appli¬ 
cation of the principle was to a suit against 
a carrier; 9 Exch. 341; 5 Eng. Rul. Cas. 
502 ; 8 id. 405. Remote, contingent, or 
speculative damages will not be allowed, 
but only such as naturally flow from the 
breach of the contract ; 46 Fed. Rep. 40. 
The principle of Hadley v. Baxendale. 
however, is held to cover damages result¬ 
ing from the failure of the plaintiff to 
comply with other contracts, made upon 
the faith of his contract with the defendant, 
for the breach of which he sues, where the 
fact of his having made such other con¬ 
tracts was known to the defendant; 20 Q. 
B. D. 86. See Causa. Proxima Non Remota 
Spectator, which is particularly to be noted 
in connection with claims for damages 
based upon physical pain and inconve¬ 
nience. 

As to mental suffering, see that title. 

With regard to the measure of damages, 
the same principles are, to a great extent, 
applicable to cases of contract and tort; 
Poll. Torts 529 ; 9 P. Div. 113. Where the 
action is for breach of contract, the 
damages are limited to what may reason¬ 
ably be considered to have been contem¬ 
plated by the parties at the time of making 
it as likely to arise from a breach; 94 Wis. 
44. They may include, however, gains 
prevented, as well as losses sustained, if cer¬ 
tain, a nd reason ably to be expected; 48 Neb. 
910. They are measured by the loss which 
results from the breach and not the sum of 
money or property involved in the transac¬ 
tion; [1897] 1 Q. B. 692. Asageneral rule, 
the contract itself furnishes the measure of 
damages. 

In an action of tort based upon negli¬ 
gence in the performance of a contractual 
obligation without malice, the damages 
would be substantially the same aa for 
breach of contract under the same circum¬ 
stances ; 9 App. 0. C. 455. 

There are dicta to the effect that a more 
liberal rule of damages should be applied 
in cases of tort than of contract; 42 Wis. 
23; 11 Mich. 542; but they are contrary to 
the general current of authority which is 
in favor of applying the same principles to 
both classes of cases; 53 N. Y. 211, 210; 
Sedg. Meas. Dam. 6 429. note a. 

While the rule which affords the measure 
of damages is to be supplied by the court, 
the amount is a question for the jury, and 
unless the damages are so excessive as to 
lead to the conclusion of passion or preju¬ 
dice on the part of the jury, the oourt 
cannot interfere with their verdict; 02 
Fed. Rep. 67. 

Damages should not exceed the amount 
claimed; hut cases have been known in 
which the verdict was in excess of the 
amount claimed, and the court has amend¬ 
ed the statement of claim to enable it to 
enter judgment on the verdict; Poll. Torts 
160; but this is said to be an extreme use 
of the power of the court; uL ; 48 Ch. Div. 


827. Where there is uncertainty as to the 
measure of damages, the rule is to give the 
lowest sum ; 63 Pa. 324. 

“ Estimates of value made by friendly 
witnesses, with no practical illustrations to 
support them, are too unsafe, as a rule, to 
be made the basis of a judicial award.*' 
166 U. S. 134. 

The measure of compensation allowed as 
damages has been somewhat definitely 
fixed, as to many classes of cases, by rules 
of decision, many of whioh are important 
and well established. 

Death bv Wrongful Act. The right 
of action in thi9 case is entirely statutory. 
At common law no civil notion could be 
maintained, but such an action was given 
in England in 1846 by Lord Campbell's Act, 
and similar statutes exist in most of the 
United States. For a collation of statutes 
see Tiff. Death Wrongf. Act c. 9. 

These statutes are held constitutional 
even where applicable to one class of cor¬ 
porations ; 93 Ky. 233 ;»83 N. H. 215. See 
75 Ala. 449 ; 4 Col. 163; 24 Ga. 330. By 
some courts they are construed strictly as 
being remedial; in others strictly as in dero¬ 
gation of common law ; Hale. Dam. § 129 ; 
Tiff. Death Wrongf. Act c. 2, § .12, where 
the cases are collected. These statutes are 
said to operate not by way of exception or 
repeal of the common law, but to create an 
action totally new in species, quality, prin¬ 
ciple ; Blackburn, L. J., in 10 App. Cas. 59. 
This bears upon the measure or damages. 
It has been said that life is to be regarded 
as property to be compensated for 41 with¬ 
out regard to past earnings or capacity to 
earn at time of death ;" 67 ra. 300; but this 
case is severely criticised as unsound rea¬ 
soning; 2 Sedg. Meas. Dam. 8 372, where it is 
remarked that at common law life was not 
property, and no civil action lay for its 
lose, which '‘rule has only been modified 
by this statute, under which juries are al¬ 
lowed to give, in most states, damages for 
pecuniary injuries only/’ These pecuniary 
damages embrace: (1) Present pecuniary 
loss ; (2) prospective pecuniary loss ; (3) the 
interest of one who would presumably 
derive pecuniary benefit from the serv¬ 
ices of the deceased. Any case may in¬ 
volve one or all of these elements. Pres¬ 
ent pecuniary loss is based upon actual 
compensation for loss to the time of ac¬ 
tion, and although the action is main¬ 
tainable only where it might have 
been brought by the deceased if he 
survived, the measure of damages rests 
upon different principles. The deceased 
might have recovered both for pecuniary 
loss and his pain and suffering, physical 
and mental, while his representatives re¬ 
cover only for the injury to his family re¬ 
sulting from his death ; 18Q- B- 93 ; 23 N. Y. 
435; and not for his suffering, medical at¬ 
tendance, funeral expenses, Toss of society 
of husband or wife, and the like; 2 Sedg. 
Meas. Dam. § 573, citing cases. See 83 Fed. 
Rep. 82, Prospective pecuniary loss is 
baaed on a reasonable expectation of pe¬ 
cuniary benefit from the life of the de¬ 
ceased ; 3 H. A N. 211; 60 Md. 449 ; 66 N. 
C. 154; 74 Wis. 632. It is what the de¬ 
ceased would have probably earned during 
the residue of his life, taking into consid¬ 
eration his age, condition, ability, disposi¬ 
tion, habits, and expenditures, without any 
solatium for distress of mind ; Sharswood. 
J., in 57 Pa. 835, 858 ; 86 Tenn. 348; 29 
Gratt. 431 ; 88 N. Y. 641; and no account 
can be taken of income from investments; 
47 N. J. L. 28. 

In the third class of cases damages are 
allowed to a husband for the loss of a wife's 
services, not her society ; 11 Can. 423; to a 
wife for the loss of support; id.; for the 
same reason to a child during minority ; 47 
N. Y. 817; 38 Wis. 613: 85 Minn. 84; 129 
Ill. 91; 76 Cal. 240 ; and on the weight of 
authority, for the expectation of pecu ni ary 
benefit after majority; 110 N. Y. 604; 84 
Cal. 515; 32 Minn. 618; and if the statute 
is in favor of the estate of the deceased, 
the damages are not limited to the minor¬ 
ity of a child ; 78 Ind. 252 : 88 la. 468; to a 
parent for the loss of a child to the extent 
of the pecuniary value of his service* dur¬ 


ing minority ; 71 Md. 678 : 97 Mo. 268 ; 32 
W. Va. 870 ; to the next of kin if dependent 
on the deceased for support; 43 Ill. 838; 
but not otherwise for nominal damages; 

83 Kan. 548; 7 Ohio St. 836 ; 71 Md. 578. 
Exemplary damages cannot generally be 
given, but in some states they are expressly 
authorised, either generally or under special 
circumstances set forth in the act. Hale. 
Meas. Dam. § 128. 

In estimating the damages in these cases, 
the expectation of life may be reckoned * 
91 Ala. 548; 19 Kan. 88; & la. 167. See 
Life Tables. 

As to the measure of damages in thif 
action, generally, see 60 A. <fc E. Ry. Cas. 
178, 219; 1 C. C. A. 83 ; 28 Am. L. Reg. 385 : 
513, 577 ; for the death of a child ; 29 Cent. 
L. J. 253 ; value of human limbs; 27 Can. 
L. J. 417. 

Negotiable Paper. In suits on negoti¬ 
able paper the measure of damages is its 
face value with interest from the breach 
Sedg. Elem. Dam. 240 ; 6 Cow. 484 ; 58 Ind. 
380; 9 Wis. 603. The value of a note u 
prima facie the amount secured ; 120 N. Y. 
134; 69 Me, 484; 23 Mo. 252; 31 Vt. 570. 
Formerly it was said that interest was only 
recoverable aa damages allowable at the 
discretion of the jury ; 2 B. & Aid. 305 ; 3 
Campb. 296; W. N. (1887) 184. It was 
early settled that interest, as a matter of 
law, could not be given without an express 
or implied contract for its payment; 2 B. 
& C. 348. The present rule is said to be 
that in England it is allowed on commer¬ 
cial paper ; 1 Sedg. Meas. Dam. § 291 ; and 
that in the United States the jury should be 
instructed to give it; 2 id. §699 ; id. §325 ; 
5 Cow. 587, 610; 79 N. C. 122. Where in¬ 
terest is provided for in the paper the re¬ 
covery is under the contract and not as 
damages, and there has been much conflict 
as to whether in case of non-payment at 
maturity interest thereafter is payable as 
interest at the contract rate or as damages 
at the statutory rate. The former view is 
supported upon the doctrine of an implied 
contract to pay the stipulated rate after 
maturity; 74 Ind. 158 ; 94 id. 178; 144 Mass. 
448 ; 38 Ohio St. 575 ; 38 Mich. 062. Follow¬ 
ing the Utter view—the statutory rate; 67 
Me. 145 ; 63 Cal. 503 ; 42 Conn. 570 ; 23 Minn. 

84 ; 8 Wend. 550 ; 43 N. Y. 244 (but con¬ 
tra, 4 Johns. Ch. 436 ; 19 Hun 87) ; 03 Md. 
484; 5 W. A S. 51; L. R. 7 H. L. 27; 14 
Ch. D. 49 ( contra , 3 C. B. N. S. 144). See 
1 Sedg. Meas. Dam. §325 n., where the 
authorities are collected and the conclusion 
stated that the weight of authority is in 
favor of the latter position, which is also 
sustained by the supreme court as its own 
rule when not controlled by local law ; 1>)0 
U. S. 72. See 96 id. 51. 


If there is an intention expressed it pre¬ 
vails, whatever may be the form of words 
used; 68 Me. 80; 25 Ch. D. 338 ; 84 N. Y. 
471 ; 79 Mo. 226; 10 R. I. 299 ; 2 Kan. 83; 
18 S. C. 141 ; id. 600. Where a higher rate 
after maturity is expressed it is generally 
allowed; 91 Ill. 609 ; 38 Ark. 416; 66 Me. 
282 ; L. R. 2 Eq. 221; 15 U. C. C. P. 960 ; 
but not by some courts, on the theory tliat 
it is a penalty; 11 Mo. 547 ; 24 Minn. 48. 
It is said that the question properly rests 
upon the doctrine of liquidated damages, 
bat that the courts have not generally so 
held; 1 Sedg. Meas. Dam. § 881. 

In most of the states there are statutory 
provisions for damages upon protested 
paper, ranging as to foreign Dills from five 
to twenty per cent; and on bills payable 
In another state there are varying rates. 


some statutes making Uisonminations be¬ 
tween states or groups of states, baaed, ap¬ 
parently, upon contiguity, or extent of 
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mary of the provisions of these statutes, 
see 1 Stims. Am. Stat. L. § 4758. 

Carriers. Upon a total failure to de¬ 
liver goods, the carrier is liable for the 
value of the goods at their place at desti¬ 
nation, with interest from the time they 
fthnuld have been delivered* deducting the 
freight; 138. A R. 186; 94 N. H. 297; 1 
Cal. 108; 10 La. An. 412; 9 Rich. So. C. 
465 ; 46 N. Y. 463 ; 74 IlL 949; 28 Ohio St, 
858 ; 87 111. 195 ; 64 Mo. 47: 97 Wis. 327; 8 
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Mo. App. 2? ; «8 Mam. 550; 41 Mias. «71 ; 
95 Ga. 122 : 13 Md. 154; 49 a W. Rep. 
(TVniO 72. Upon a failure to take the 
goods at all for transportation. he is liable 
for ihe difference between the value at the 
place cf shipment and at the place of desti¬ 
nation, less nie freight ; or. ir another con¬ 
veyance can be found, the difference be¬ 
tween the freight agreed on with defendant 
and the sum (if greater) which the shipper 
would be compelled to pay another earner ; 
1 Abb. Adm. 119 ; 58 HaVb. 215; 56 Penn. 
331 ; 34 Mich. 439. Upon a delay to deliver 
the goods, the plaintiff is entitled to an in- 
demnitv for his loss incurred by the delay, 
taking Into aooount any fall in the market 
occurring between the time when the prop¬ 
erty should have been delivered by the car¬ 
rier and the time when it actually was ; 54 
Ill. 56 ; 1 Disn. 33 : 54 Ill. 143 ; 20 Wis. 594 ; 
105 Mass, 468 ; 48 N. H. 455 ; 47 N. Y. 29 ; 
14 Mich. 489 ; 49 Vt. 255 ; or, in 9ome cases, 
the additional price paid for goods required 
bv him to take the place of the delayed 
goods; 90 Me. 193; 147 U. S. 691 ; Ang. 
Carr. £ 490 a ; in case of property for ex 
hibition at a museum, the probable net prof¬ 
its : l Tex. Civ. App. 524 : or in case of 
stock injured, the depreciation measured 
bv market value at the place of destination ; 
63 Ark. 443 ; 33 8. W. Rep. (Tex.) 704, 
The value of damaged goods may properly 
be determined bv their sale at auction by 
the owner; 78 Fed. Rep. 155. 

The measure of damages for a breach of 
a contract to transport freight by vessel, 
is the difference between the contract and 
the actual price of freight paid ; 6 U. S. 
App. 581. 

In modem times, the conditions which led 
to the adoption of the common law rulemak¬ 
ing a carrier an insurer having changed, 
it is very common to limit, by contract, 
the amount of the shipper's recovery. The 
effect of such contracts is to fix a valuation 
on the goods which shall be the measure of 
damages in case of loss, and to this the 
shipper is held ; 112 U. S. 332 ; 70 N, Y, 410 ; 
81 Pa. 315; 137 Mass. 33. Some courts, 
however, hold such contracts invalid; 88 
Tenn. 320; this is upon the theory that it 
is in fact an exemption from liability for 
negligence which is not permitted; 17 
WalL 357. It is suggested that the true 
doctrine is that the carrier cannot himself 
limit the damages, but that a contract to 
do so, fairly made bv both parties to it, 
should be sustained ; 6 Mich. 242. See 9 A. 
& E. Ry. Cas. 334 ; 21 id. 125, 142. 

Land Contracts. In actions for the 
breach of contracts for the sale of land 
where the vendor fails to convey, the Eng¬ 
lish rule limits the damages to the amount 
alvanced with interest and expenses in¬ 
curred in examining the title. The rule 
dates back to Y. B. 30 Edw. Ill, 14 6.; but 
the leading case is Flureau v. Thornhill, 2 
W. Bla. 1078. The rule was qualified by so 
exception, established in Hopkins v. Graze- 
brook, when the vendor knew of the defect 
in title ; 6 B. & C. 31; but that case was 
discredited as authority and the earlier rule 
adhered to by the house of lords ; L. R. 7 
H. L. 158, affirming L. R. 0 Excheq. 59, 
which was followed in 86 Ch. D. 019. In 
American law there is great lack of har¬ 
mony in the decisions, and a distinction is 
taken in many cases growing out of the 
motive of the party in default. The ex¬ 
treme English rule has been followed in 
Pennsylvania, and, apparently, even where 
there is fraud; 80 Pa. 413; see 11 id. 127; 
67 id 126. In other states a failure to con- 
for want of good title does not involve 
liability for the value of the bargain, unless 
there be fraud, bad faith, or other miscon¬ 
duct: 2 Bibb 415; 2 Wend. 899 ; 57 N. Y 
135 ; 69 id 201; 9 Lea 111; 9 Md. 250; 54 
id. 187 ; 29 Kan. 508 ; 5 la. 852; 56 id 189 ; 
17 FUl 532; see 89 Minn. 826. 

Knowledge of the defendant that the 
title was in a third person has been con¬ 
sidered in some cases sufficient to warrant 
substantial damages; 40 N. Y. 59; and 
where the failure to convey was the result 
of the refusal of the wife to sign the deed, 
the same rule was applied, upon the theory 
that the vendor knew that It was drmbtful 


if his wife would sign ; 34 N. J. L. 858; 78 
III. 222. In a oase of contract by the de¬ 
fendant to sell the lands of another which 
he had contracted to purchase, and failed 
to accomplish his object because the real 
owner oould not make title, the judgment 
was reversed because the judge had charged 
in favor of substantial damages, and Coo¬ 
ley. J., held, upon a review of the oases, 
that Flureau v. Thornhill must be consid¬ 
ered as established law. but that where a 
party acted in bad faith or sold what he did 
not own, such damages should be allowed ; 
21 Mich. 374. 

In many jurisdictions what is sometimes 
called the rule of the United States Su¬ 
preme Court is adhered to and the pur- 
ohaser is held to be entitled to the differ¬ 
ence between the amount he has agreed to 
pay and the value at the time ofbreach. 
This is the opposite extreme from the Eng¬ 
lish rule. 6 Wheat. 109; 113 Maas. 538; 3 
R. I. 187 ; 37 la. 134 : 65 Me. 87 ; 29 La. 
Ann. 286 ; 35 Neb. 429: 57 Fed. Rep. 973; 
143 U. S. 522; 37 Ill. App. 465 ; 7 Utah 
113. 

When the purchaser refuses to perform, 
the measure has been held, in England, to 
be the difference between the price fixed 
in the contract and the value of the land at 
the time fixed for the delivery of the deed ; 
7 M. & W. 474. But the rule does not ap¬ 
pear to be well settled in thi9 country. 

The English rule has been followed by 
some courts; 51 N. H. 107 ; 101 Mass. 409; 
07 Pa. 126; 22 Ohio St. 172; 86 Mich. 828. 
Id some states where a deed has been ten¬ 
dered and refused, it is held that the con¬ 
tract price may be recovered in full; 17 
Barb. 260 (the question having been left 
undecided in 5 Cow. 500); 4 Me. 258; 11 la. 
101; contra. 1 Pugs. 195; see 21 Wend. 
457 ; 18 Vt. 27. A purchaser in possession 
on an instalment contract of sale on evic¬ 
tion was held entitled to recover instal¬ 
ments made and coet of improvements; 
109 Ala. 201 ; contra, if buildings were 
erected without the vendor’s request; 59 
N. J. L. 160. 

One who has contracted for the right to 
purchasepublic land is entitled on a breach 
to the difference between the contract price 
and the saleable value of such right, and it 
is the vendor's duty to re-sell the right, or, 
failing this, to show ita market value ; 145 
U. S. 522 ; evidence of particular Bales of 
other real estate is not admissible to estab¬ 
lish market value ; 107 Pa. 400. 

Eviction. The damages recoverable for 
an eviction, in an action for breach of cove¬ 
nants of seisin and warranty in a deed, are 
the consideration-money, interest thereon, 
and the coats, if any, of defending the evic¬ 
tion. 

Thi* is not in accordance with the funda¬ 
mental doctrine of the law of damages, but 
it is the rule in most of the states, and is 
sometimes termed the New York rule ; 3 
Cai. Ill; 69 N. Y. 434; 4 Dali. 441; 27 Pa. 
288 ; 2 McCord 413 (earlier decisions were 
contra; 1 Bay 19, 92,265); 2 Leigh 451 (also 
after conflicting decisions, 3 Call 320; 1 
Munf. 493); 82 Va. 769; 8 Humph. 647 ; 2 
Bibb 273 ; 4 Dana 258 ; 8 Ohio 211; 14 id. 
118; 1 Ark. 813, 323; 48 td. 439 ; 24 Ga. 
633 ; 41 Ill. 413; 58 Ind. 893; 122 id. 272 ; 5 
la. 287 ; 44 id. 249; 38 Cal. 299 ; 89 Cal. 
860; 17 N. J. L. 304 ; 80 N. H. 531; 65 id. 
13; 81 Miss. 433 ; 23 Mo. 437 ; 88 Minn. 24; 
100 N. C. 75 ; 44 Tex. 400; 86 Md. 129. 150; 
18 Nev. 800 ; 6® Ala. 502 ; 88 Kan. 765 ; 8 
Ore. 88; 26 W. Va. 447 ; 64 Wis. 258 ; 8 
U. C. O. B. 191 (but see 18 U. C. C. P. 
146); IS La. 148; but the value of improve¬ 
ments may be recovered; 18 La. Ann. 
512; and see as to Louisiana, 131 U. S. 191; 
though excluded by the New York rule; 
4 Johns. 1. In Mississippi a vendee who 
has loot land by reason of a title paramount 
to his remote vendor may recover the 
amount which such remote vendor re¬ 
ceived for the land; 68 Mias. 161. 

What Is known as. the New England 
rule establishes as the measure of damages 
the value of the land at the time of evic¬ 
tion, together with the expenses of tbe 
suit, etc., and this ia followed in all the 
New England states, Quebec, and Michi¬ 


gan ; 119 Mam. 500 ; 06 Me. 557 ; 14 Conn. 
245; 12 Vt. 881 ; 80 id. 242; 01 Mich. 025 ; 0 
Can. 425; and It is a]«o recognized as the 
rule in England ; 9 Q. B. D. 128. 

Wheae a paramount title is purchased to 

5 revent actual eviction the measure of 
amagea is the price paid with interest ; 59 
Ark. 099 ; 61 Hun 427; 21 S. W. Rep. 
(Tex.) 172; and where the breach alleged 
wae the foreclosure of a mortgage, it is the 
amount paid to redeem the land and ex¬ 
penses of defending the title ; 8 N. E. Rep. 
(Ind. ) 260; 17 8. W. Rep. (Mo.) 1014. 

Incumbrances. On a breach of a cove¬ 
nant in a deed against incumbrances, the 
purchaser is entitled to recover his ex¬ 
penses incurred in extinguishing the in¬ 
cumbrance, if that is practicable ; 7 Johns. 
358 ; 34 Me. 422 ; 4 Ind. 130; 109 Mass. 
299 ; 7 R. I. 538 ; 51 Ill. 373 ; 41 Ia. 204 ; 
48 N. Y. 532; 59 Mo. 488. 

For a permanent incumbrance the com¬ 
pensation should be measured by the de¬ 
creased value of the land; 20 N. Y. 191 ; 
108 Mass. 175; 44 Conn. 312; but the 
amount is limited by the sum recoverable 
for a total lose of the land ; 41 Ia. 204 ; 79 
Ala. 346. If the incumbrance causes a 
total eviction the damages are the same as 
in other cases of eviction. See supra. 

Sales. Where the seller of chattels 
fails to perform his agreement, the meas¬ 
ure of damages is the difference between 
the contract price and the market value of 
the article at the time and place fixed for 
delivery ; 5 N. Y. 537 ; 107 id. 674; 3 Mich. 
55; 35 id. 478; 4 Tex. 289; 12 III. 184; 3 
Wheat. 200; 44 Me. 255 ; 0 McLean 102; 
41 Miss. 368 ; 24 Wend. 322 ; 3 Col. 373 ; 48 
Pa. 407 ; 147 id. 372 ; 33 Vt. 92; 82 Va. 
014 ; 75 Ia. 550; 46 Mo. App. 539 ; 38 Ill. 
App. 91 ; 87 Ga. 333 ; 98 Cai. 070; 124 U. S. 
64; 8 Q. B. 004; Ben j. Sales §758. 

The same rule applies as to the de¬ 
ficiency where there is a part-delivery 
only; 10 Q. B. 941; 23 How. 149 ; 41 N. H. 
80; 51 Pa. 175; 21 Pick. 378 ; 12 Wis. 
270 ; 5 Hill 472; 2 Minn, 229. Where, 
however, the purchaser has paid the price 
in advance, some of the cases, particularly 
in England and New York, allow the high¬ 
est market price up to the time of the 
trial; 27 Barb. 424; 20 Pa. 143; 13 Tex. 
324. Where the purchaser refuses to take 
and pay for the goods, the Beller may sell 
them fairly, and charge the buyer with 
the difference between the contract price 
and the best market price obtainable with¬ 
in a reasonable time after the refusal; 45 
Ill. 79; 5 S. & R. 19 ; 30 N. Y. 549 ; 3 Mete. 
Ky. 555; 9 B. Mon. 09; 83 Me. 407; 55 
Ark. 401 ; 07 Hun 38; 5 Tex. Civ. App. 
415. See 147 Pa. 184. Where the goods 
are delivered and received, but do not cor¬ 
respond in quality with a warranty given, 
the vendee may recover the difference be¬ 
tween the value of the goods delivered and 
the value they would have had if they had 
corresponded with the contract; 4 Gray 
457; 5 Harr. 233 ; 20 Ga. 704; 21 Ill. 180 ; 
29 Md. 142 : 39 Me. 287; 14 N. Y. 597; 29 
Ala. 558; 20 Ill. 184; 15 U. S. App. 218. 
But where the article is one which cannot 
be bought in the market (a machine), and 
it was not of the warranted capacity, it 
appearing that the vendee had con¬ 
tracted to supply the products of the ma¬ 
chine, which lie was unable to do because 
of the breach, and the facts were known 
to the vendor, the measure of damages is 
the difference between what it would have 
coet to fulfil bis contracts and what the 
vendee would have received if he had not 
lost them by reason of the defects in the 
machine; or if the work was done by 
others, the difference between what it 
would have coet him to do the work and 


what he paid for having it done; 3 U. S. 
App. 631; 49 id. 438. 


The measure of damages for breach of a 
contract to deliver articles, if they have no 
market value or cannot be had in the mar¬ 


ket where the delivery was to be made, is 
the additional cost and expense of obtain¬ 
ing them at the nearest market, or on the 
most advantageous terms ; 117 Ind. 594. 

Many courts allow the highest inter¬ 
mediate value between the breach and tbe 
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end of the trial; 66 la. 116 ; 1 Nott. A McC, 
384; 38 Ind. 127 ; but it is generally de¬ 
ni ed; 104 Mass. 260 ; 47 Wis. 406 ; 44 Md. 
47; 119 Ill. 554 ; Hale, Dam. 186,194, where 
the rule is discussed, with the authorities. 
This rule was originally adopted in New 
York as to chattel s generally; 26 N. Y. 
309. It was modified to exclude stock 
transactions on the ground that the high¬ 
est intermediate value was not the natural 
and proximate result; 53 N. Y. 211, The 
rule of the last cited case is adopted by the 
United States supreme court; 129 U, S. 
193. In Pennsylvania the rule is rejected 
in its general application ; 5 W. & 8. 106 ; 
but adopted in'case of stocks; 53 Pa. 310 ; 
see 69 ia. 403.. In some cases it is left to 
the jury to allow any value between the 
highest value and that at the time of con¬ 
version ; 09 Ala. 581 ; and in others, where 
the transaction is free from bad faith, 
value is taken at the time of conversion, 
with interest; 40 Miss. 352. 

Collision. The general principle fol¬ 
lowed by the courts of admiralty in cases 
of collision between vessels is that the 
damages awarded against the offending 
vessel must be sufficient to restore the 
other to the condition she was in at the 
time of the collision, if restoration is prac¬ 
ticable. Both damages to vessel and cargo 
are to be made good. But hypothetical 
and consequential damages are excluded. 
The loss or the use of the injured vessel 
while undergoing repairs is proper to be 
included. See 37 Fed. Rep. 148. If the 
injured vessel is a total loss, her market 
value at the time is the measure of dam¬ 
ages. See Ole. 188, 246, 388, 444, 505; 13 
How. 106 ; 17 id. 170 ; 2 Wall. Jr. 52; 6 
McLean 238 ; 37 Fed. Rep. 270. 

If the fault is equal on the part of both 
vessels, the loss is to be divided between 
them ; 1 Spraguo 128; 6 McLean 221 ; 14 
Wall. 345 ; 21 Wall. 389 ; 37 Fed. Rep. 716; 
60 id. 296 ; 59 id. 714 ; 122 U. S. 97. 

For a total loss of cargo, its value at the 
place of shipment, or its cost, including 
expenses, charges, insurance, and interest, 
should be allowed; 11 U. S. App. 612; 
when part is recovered and sold, after ex¬ 
penses are incurred, the rule is to allow 
the difference between the market value of 
the goods, if uninjured, and tbe value in 
their damaged condition; d. The allow¬ 
ance of interest and costs in case of col¬ 
lision rests in the discretion of the lower 
court, and will not be disturbed on appeal; 
123 U. S. 349. 

Continuing Torts. Ordinarily the dam¬ 
ages which may be recovered fora tort in¬ 
clude only compensation for the injury 
suffered to the time of suit, and the theory 
formerly aoted upon was that each con¬ 
tinuance of & trespass or a nuisance was a 
fresh one for which a new action would 
lie ; 3 Bla. Com. 220 ; 1 Den. 257 ; 21 N. J. 
L. 469. The only remedy applied in such 
cases is that exemplary damages will be 
given, if, after one verdict against him, 
any one has the hardihood to continue it; 
2 Selw, N. P. 1130. In cases, however, 
where the injury is of a nature to be per¬ 
manent, it is held that entire damages may 
be recovered in one action ; Stdg. Meas. 
Dam. § 924 : as where the trespass was the 
insertion of girders into a wall; 105 Pa. 
400 ; or maintaining & brothel next to the 
plaintiff’s dwelling-house ; 72 Mo. 129. 

The same principle is applied in actions 
for breach of contract by neglect of a con¬ 
tinuing duty imposed by it. Each moment 
the neglect continues is a separate breach^ 
and is often considered and treated as a 
total breach for which the entire damage, 
past and prospective, may be recovered in 
one action, the judgment being a bar to 
any further suit ; Hale; Dam. § 38 ; but not 
if the contract be divisible, as was held a 
contract to issue an annual pass renewable 
from year to year during the pleasure of 
the promisee; 51 Pac. Kep. (Kan.) 576. 
Whether a tort is permanent or not is a 
question of fact to be determined according 
to circumstances ; Sedg. Meas, Dam. §924 ; 
the presumption being that a wrong will 
not continue ; 51 Ga. 378. 

The question of the right to recover in 


One notion of damage resulting from a con¬ 
tinuing trespass, and to be protected by 
the judgment from further suit, is a very 
Important one in connection with the 
exercise of the right of eminent domain 
under tlioee modern constitutions which 
secure compensation for property damaged 
as well as for that taken. 

As to property taken or injured for pub¬ 
lic use, see, generally, Eminent Domain ; 
8edg. Meas. Dam. ch. xxxvi.; Hale, Dam. 
167; Harris, Dam. ; 2 Am. A Eng. Corp. 
Cas. 477 ; 5 Am. A Eng. Ry. Cae. 352, 886; 
14 id. 207 ; change of grade ; 4 Am. Ry. A 
Corp. Cas. 277 ; nghts of landlords, tenants, 
and reversioners; 21 L. R. A. 212 ; 4 Am. 
Ry. A Corp. Cas. 744; benefit to of abut¬ 
ting property to rebut proof of damage; 
129 N. Y. 576; 14 L. R. A. 844; patents, 
see that title. 

See, generally, works on damages ; Dam¬ 
ages; Consequential Damages; Liqui¬ 
dated Damages ; Lateral Support ; Tele¬ 
graph. 

Exemplary Damages. Those allowed 
as a punishment for torts committed with 
fraud, actual malice, or deliberate violence 
or oppression. 

In nearly all of the states, in such cases, 
the juiy are not confined to a strict com¬ 
pensation for the plaintiff’s loss, but may, 
in assessing damages, allow an additional 
sum by way of punishment for the wrong 
done. This allowance is termed "smart 
money,” or * 4 exemplary,” ** vindictive," or 
** punitive ” damages. 

oome courts, however, have declined to 
recognize the doctrine ; 4 Pick. 148 ; 21 id. 
878 (and see 114 Mass. 518); 7 Col. 541 ; 
11 Neb. 261 ; 64 Mich. 133; 56 N. H. 456, 
(overruling earlier cases). 

Some other courts refuse punitive dam¬ 
ages ; but allow exemplary damage as com¬ 
pensatory or ** indeterminate damages;" 81 
W. Va. 220 ; 1 Wyo. 27 ; 11 Nev. 350; 2 L. 
C. J. 96; 20 id. 141 ; 4 R. I. 871. In some 
of these jurisdictions they are really al¬ 
lowed under the guise of compensation for 
mental suffering and the like. 

“ Whenever the Injury complained of Is the result 
of the fraud, malice or wilful or wanton act of the 
defendant, and the circumstances of the case are 
such aa call for such damages, vindictive damages 
may be given. The general rule Is that, when tne 
injury has been Inflicted maliciously or wantonly, 
and with circumstances of contumely or indignitj, 
tbe jury are not restricted to actual damages, but 
may give such damages In addition thereto as the 
circumstances of the case seem to warrant, to de¬ 
ter others from like offences.'' Wood's Mayue, 
Dam. 58 ; Webtk Poll. Torts 219. 

“ All rulee of damages are referred by the law to 
one of two heads, either compensation or punish¬ 
ment. Compensation is to make the injured party 
whole. Exemplary damages are something beyond 
this, and inflicted with a view not to compensate 
the plaintiff, but to punish the defendant." Per 
Dillon, CLrc. J., in summing up before tbe Jury ; 1 
Dill. 71. 

It has been said that the distinction between ex¬ 
emplary damages, and damages given aa special 
or extraordinary compensation, la one of words 
merely ; and the effect of allowing the former lathe 
eame as that produced upon the theory of compen¬ 
sation, when this is extended to cover Injury be¬ 
yond the pecuniary loss; Hill. Torts 440; Field, 
Dam. 70. 

The propriety of allowing damages to be glfen by 
way of punishment under any circumstances has 
been strenuously denied In many of the cases, and 
the question has given rise to extensive discussion ; 
but tne weight of authority Is decidedly that such 
allowance, In a suitable case. Is proper. Id 44 Wia. 
289, the court said : “ The argument and considera¬ 
tion of this case have gone to confirm the present 
members of this court In their disapprobation of 
the rule of exemplary dmnagee which they have 
Inherited; but they ... do not feel at liberty to 
change or modify the rule at so late a day against 
the general current of authority elsewhere ... If 
a change should now be made. It lies with the legis¬ 
lature, otc." See, also, 7 So. L. Rev. h. s. 075 ; 7 
Jones. L. 04 ; 20 Am. Law. Reg. if. s. 073 ; H Nev. 850; 
0 Cent. L. J. 74. 

See note to Wood's Mayne, Dam. 17; Sedgw.; 
Field, Damages ; GreenL Evidence. 

Actual malice need not be shown if tbe 
act complained of was wantonlv or reck¬ 
lessly done; 51 Ill. 467 ; 66 Hun 626; 1 
Miso. Rep. 148; 51 Mo. App. 820 ; see 161 
Pa. 558; or conceived in a spirit of mis¬ 
chief, or in evident disregard of the rights 
of others, or of civil or social obligations; 
26 Conn. 416 ; 42 Miss. 607 ; Wood's Mayne, 
Dam. 59, note. In an aotion for slander, 
however, exemplary damages cannot be 
recovered without proof of express m&lioe ; 
48 Mo. App. 198. Where motive may be 


ground of aggravation of damages, evi¬ 
dence on this score, as of proof of provoca¬ 
tion, or of good faith, is admissible in miti¬ 
gation of damages; Poll. Torts 184. So 
exemplary damages cannot be recovered 
where the defendant acted on advice of 
counsel; 83 Mich. 511 ; 81 Ga. 468 ; 73 Ala. 
183; 44 Vt. 441 ; or in good faith ; 76 Me. 
216; 35 N. Y. 297 ; 60 Md. 358 ; 42 Conn. 
318 ; or with a fixed belief that he was 
acting in the right; 70 Ill. 28 ; 35 la. 306 ; 
76 Ala. 176. 

The ground of the doctrine is said to be 
that society is protected by this species of 
punishment, while the party is also com- 

S ensated at the same time and persons are 
eterred from like offences ; 6 Tex. 266 ; 2 
Hill 40. 


Mere negligence on the part of the defend¬ 
ant is not enough ; 35 Penn. 60 ; 27 Mo. 28; 
5 Bush 206; but see 2 C. C. App. 354; 5 *d. 
91; 6 Misc. Rep. 162. Malicious motives 
atone can never constitute a cause of action 
but, where the allegations are sufficient to 
sustain the action, malice may be alleged 
and proved to enhance the damages; 78 
Me. 445 ; 77 Ill. 562 ; 69 Mich. 380 ; 115 Mass. 
217; 27 Fla. 157; 75 Pa. 407; 70 Ga. 198. 
See Malice; Motive. 


Exemplary damages as a rule are re 
coverable only in tort, except that they 
are allowed for breach of promise of mar¬ 
riage; L. R. 1 C. P. 331 ; 125 N. Y. 214; 59 
Mich. 33 ; see Promise of Marriaqe ; and 
where there was- a breach of a statutory 
bond by such tort as would warrant 
exemplary damages; 57 la. 486 ; 33 Ala. 
235; contra, 20 S. C. 514; 84 Ill. 511. 

Exemplary damages have been allowed, 
where one trespassed and cut timber from 
another’s land; 18 Tex. 228; so where 
armed men broke into a - store, carried off 
the stock, threatened the plaintiff’s life, and 
injured his trade; 30 Mo. 226 ; in actions 
for malicious prosecution, when bad faith 
was shown; 39 Barb. 253; for throwing 
vitriol in the plaintiff’s eyes; 1 Mo. App. 
484; for maliciouly setting fire to a person’s 
woods, etc. ; 84 Ill. 70 ; against an inn¬ 
keeper for wrongfully turning a guest out 
of the inn ; 22 Minn. 90 ; where a news¬ 
paper was informed of the falsity of a 
libellous article before publication; 94 
Mich. 114; where a libel was recklessly or 
carelessly published,as well as one prompted 
by personal ill will; 66 Hun 626; for an 
assault and false imprisonment, against 
the liberty of a subject; 2 Wiis. 205; for 
wilful trespass on land with intemperate 
behavior ; 5 Taunt. 422 ; for seduction ; 3 
Wils. 18 ; adultery with the plaintiff’s wife; 
50 Pa. 359 ; 39 la. 478 ; 66 Ill. 206 ; perhaps 
for gross defamation ; Poll. Torts 182 ; for 
negligently pulling down buildings, to an 
adjacent owner’s injury, the defendant’s 
conduct showing a contempt of the plain¬ 
tiff’s rights; 6 H. A N. 54; for injuries 
which are the result of negligence and 
accompanied with expressions of insolence; 
id. 58; where a passenger was improperly 
required to leave a street car in obedience 
to an order of a policeman called by tbe 
conductor to remove him ; 106 Pa. 4; but 
not against a physician for malpractice un¬ 
less gross negligence is proved ; 13 la. 128 : 
nor against a railway company, which, by 
reason of defective equipment, failed to 
return a passenger, with a return ticket, to 
his starting point; 115 N. C. 602, disap¬ 
proving 108 ia. 414. 

Exemplary damages for personal injuries 
are recoverable only for negligence of a 
gross and flagrant character, evincing a 
reckless disregard of human life and safetv ; 
30 Fla. 1. 

It does not prevent a recovery, that the 
defendant is criminally liable for his wrong¬ 
ful act, and that he has been criminally 
punished for it; 45 Vt. 289 ; 64 id. 593 ; 10 
Ohio St. 277 ; 41 Ia. 686 ; 151 Pa. 634 ; c<m- 
tra. 53 N. H. 342 ; 4 Cush. 278 ; 20 Ind. 190; 
73 Ill. 69 ; but see 56 N. H. 456. 

A master may be liable in exemplary 
damages for his servant’s wanton act 
within the scope of his business ; 114 Mass. 
518; 37 S. C. o77. Wherever the servant 
would be liable in exemplary damages for 
an act, the master would be so liable for 
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the him aoi, if done by tin Mti&i within 
the soope of Hfa employment; 57 Me. SOS; 
M Mjw 900 ; the seme rule applies to oor 
pormtione end their servants ; Moraw. Priv 
Com. 738 ; 88 Ind. 116; 8. c. 10 Am. Rep. 
108 ; 48 N. H. 805. A distinction is made 
in New York, that the master is liahle 
only when he also has been guilty of mis¬ 
conduct, M by the improper employment 
or retention of the servant, or by the 
nature of the orders given him ; 56 N. Y. 
44. See 6 T. A C. 408, The master would 
not be liable if the servant acted from an 
innocent motive and in the supposed dis¬ 
charge of his duty ; 1 Miso. Rep. 868. 

Exemplarv damages must be given aa a 
pert of the verdict, and not as a separate 
finding ; 56 N. H. 456 : but see 38 Wis. 194 ; 
and only in oasee where there has been 
acme actual damage; 70 Ill. 88, 496. 'Hi# 
jury may consider the defendant’s pecun- 
Urr condition ; 71 III. 562; Bull. N. P. 87; 
Wood’s Mayne, Dam. 64 ; 84 la. 848 ; 48 
Mo. 159. See Hale, Dam. oh. 7; 1 Sedg. 
Maa& Dam. oh. 11. 


ponolt, la the sense of i statute exempt- 
it snoh from taxation ; 48 La. Ann. 1180. 


latteomof Rooms. 7 Veto, dob, Shaw.C. J., prs- 
dlag, the coart bMd the! the proper question to 
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Sitiq the coart bMd that the proper question to 
be put to the prof e e l l ocal witness was : “ If "the 
symptoms and (odloaUooa testified to by other wit¬ 
nesses are proved, and If the jury are satisfied of 
the truth of them, whether In his Ithe witness's] 
opinion the party was Insane, and what the nature 
and character of that Insanity ; snd what state did 
they Indicate, and what he would expect would be 
the conduct of such a person In any supposed cir¬ 
cumstance.'* Under this ruling the medical wit¬ 
ness passes upon the oondition of the person whose 
condition Is at Issue. To do It correctly he must 
hear all the evidence that the jury bears ; he must 
Judge as to the relevance of the evidence of others, 
and make an application of the facts that legally 
and properly bear upon the case to it, and reject 
all others ; in short, he is Judge and jury in the 
case. Since the trial of Rogers, a different rule has 
been adopted by the courts In Massachusetts. In 
the case of the United States v. McGlue, reported 
In 1 Curt., Ur. Justice Curtis instructed the jury 
that medical experts “ were not allowed to give 
opinions in the case." 

See El well, Malp. A Med. Ev. 311; Tayl. 
Med. Jur. 61; Experts : Hypothetical 
Question ; Confidential Communication ; 
Privileged Communication ; Opinion ; 
Physician. 

MEDICAL EXAMINER. As Agent 
of Insurance Company. A “medical 
examiner" appointed by an insurance com¬ 
pany to make the medical examination and 
report is not an agent of the applicant; they 
are not selected or designated or in any way 
controlled by him, and when an insurance 
company appoints and selects a “medical 
examiner" and the examiner acting for the 
company makes or induces the applicant to 
make (when he is acting in good faith and 
without any intention to deceive) misleading 
or false answers in the medical report, the 
company will not be permitted to defeat a 
recovery upon a policy issued on the faith 
of these statements upon the ground that 
they were material and false, when they were 
in fact made not by the applicant but by 
one of its agents. 149 Ky. 87, 147 S. W. 882. 

MEDICAL JURISPRUDENCE. 
That science which applies the principles 
and practice of medicine to the elucidation 
and settlement of doubtful questions which 
arise in courts of law. 

These questions are properly embraced 
in five different classes :— 

The first includes questions arising out 
of the relations of sex : as, impotence and 
sterility, hermaphroditism, rape, pregnan¬ 
cy, legitimacy, delivery. 

The second, injuries inflicted upon the liv¬ 
ing organization : as, infanticide, wounds, 
poisons, persons found dead. 

The third , those arising out of disqualify¬ 
ing diseases : as, the different forms of 
mental alienation. 

The fourth, those arising out of deceptive 
practice; as, feigned diseases. 

The fifth is made up of miscellaneous 
questions: as, age, identity, presumption 
of seniorship, life assurance, and medical 
evidence. 

See the several titles. 

MEDICINE. The practice of medicine 
includes the application and use of medi¬ 
cines and drugB for the purpose of curing, 
mitigating, or alleviating bodily diseases, 
while the practice of surgery is limited to 
manual operations usually performed by 
surgical instruments or appliances. 24 
Hun 683. 

The primary meaning of the terms med¬ 
ical attendance or medical services is the 
rendering of professional medical services. 
See Druggist ; Drugs ; Physician. 

MEDICINE. Praotloe of. To open 
an office, and announce to the public in any 
way, a readiness to treat the sick or afflicted 
shall be deemed to engage in the “practice 
of medicine" within the meaning of a statute. 
108 Ky. 769, 57 S. \V. 501. See Surgery. 

Allopathic Practice of medic) ne means 
the ordinary method commonly adopted by 
the great body of learned physicians, taught 
in their institutions, established by their 
highest authorities, and accepted by the larger 
portion of the community. 

Koleotlo Praotloe is a different system, 
unusual and eccentric, not countenanced by 
the class referred to. but characterized by 


Special Damages. The damages recov¬ 
erable for the actual injury incurred 
through the peculiar circumstances of the 
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presumed by law from the general nature 
of the wrong. 

Them damag es must be specially averred 
in tbq declaration, or they cannot be recov¬ 
ered ; while damages implied by law are 
recoverable without any such special aver¬ 
ment. Thus, in the case of an action for 
libel, the law presumes an injury as neces¬ 
sarily involved in the loss of reputation, 
ftruH will award damages therefor without 
any distinct averment. But if there was 
any peculiar lose suffered in the individual 
case, as the plaintiff's marriage prevented 
or the plaintiffs busioess diminished, etc., 
this must be especially averred ; Chit. PI. 
410 ; 4 Den. 319; 2 Johna 149. When they 
are the natural and proximate result of the 
act or default they are general and ore 
legally imported, otherwise they are special 
and must be pleaded; Sedg. Meaa. Dam. 

6 1963; in equity as well as at law ; 69 Ala. 
848. A forttort where the special damage 
is essential to support the action ; 89 Pa. 
471; 13 Mass. 393 ; Sedg. Meaa Dam. § 1863,* 
note 5, citing many cases. 

Double or Treble Damages- In 

some actions statutes give double or treble 
damages ; aud they have been liberally con¬ 
strued to mean actually treble damages. In 
these cases the jury find such damages as 
they think proper, and the court enhances 
them in their judgment; Brooke, Abr. Dam¬ 
ages , pi. 701 Co. 3d Inst. 416 ; 1 Wils. 436; 1 
Mass. 155. For example, if the jury give 
twenty dollars damages fora forcible entry 
the court will award forty dollars more, so 
as to make the total amount of damages 
sixty dollars; 4 B. A C. 154; M’Clel. 567. 
The statute most be pleaded; 79 Ky. 48. 
As to the rule in patent cases, see Patent. 

Die' construction of the words treble 
damages is different from that which has 
been put on the words treble costs ; in the 
case of damages they are actually doubled 
or trebled, while double or treble costs are 
assessed. See 6 8. & R. 388 \ 1 Browne, Pa. 
9; 1 Cow. 160, 175, 584 ; 8 id. 115. 

Single damages may be recovered if the 
claim under the statute is not made out; 
86 Mich. 246. 

MECHANIC. Any skilled worker 
with tools; a workman who shapes and 
applies material in the construction of 
houses ; one actually engaged with his own 
hands in constructive work. 48 La- Ann. 
1180. Bee 11 Lea 517; 18 Pa. 525. It has 
been held that a painter is not a m ec hanic; 
107 Mich. 370; and that a printer is one; 
58 la. 474. A dentist is a mechanic in 
Michigan; 17 Mich. 882; but not In Miss¬ 
issippi; 81 Miss. 567. 

MECHANICAL PURSUIT. One 
closely allied to or incidental to doom kind 
of manufacturing business. 65 Ei>». 
Mining of iron is a mechanical business; 
id. A mechanic who contracts and 
materials with his hands Is engaged in snoh 


MEDALS. The word medals in a be¬ 
quest will pass curious pieces of current 
coin kept by the testator with his modals. 
8 Atk. 203; Wma. Ex. 1905. 


MEDIA ANNATA. In Bpantah 
law. Profits of land received every six 
months. 5 Tsx. 79. 

MEDIA CONCLUDENDI. As a 
genera] rule, a party asserting a right by 
Buit is barred by a judgment or decree upon 
the merits as to all media concludendi or 
grounds for asserting the right, known when 
the suit was brought. 192 U. S. 355. 

A judgment is conclusive as to all the media 
concludendi. 210 TT 8 230 


POWERS. Those loci- 
powers, given by a prin- 


dent to primary powers, given by a prin¬ 
cipal to his agent. For example ; the gen¬ 
eral authority given to oollect, receive, and 
pay debts due by or to the principal is a 
primary power. In order to accomplish 
this, it is frequently required to settle 
amounts, adjust disputed claims, resist 
those which ore unjust, and answer and 
defend salts ; these subordinate powers are 
armiwtlma* called mediate powers. Story, 
Ag. g 58. Bee 1 Campb. 48, note; 4 id. 168; 
68, A R. 149. 


MEDIATION. In International 
Law. States which ore at war may accept 
an offer from a third power, or extend an 
offer to a third power, friendly to both, to 
mediate in their quarrel. But unless ac¬ 
ceptable to both si dee, any such interfer¬ 
ence amounts to intervention (q . v.), and 
possibly an act of war. Risley, Law of 


It differs from intervention in being 
purely a friendly act. In the Middle Ages 
and c lown to thid present time the Pope Has 
been a frequent mediator. Mediation must 
be distinguished from good offices. The 
demand of good offices or their acceptance 
does not confer any right of mediation; 
8 Encyc. Laws of Eng. 308. 

“ A mediator is a common friend who 
counsels both parties with a weight pro¬ 
portionate to their belief in his integrity 
and their respect for his power, but he is 
not an arbitrator, to whose decisions they 
submit their differences and whose award 
is binding upon them.” Id., quoting Sir 
James Mackintosh. 

MEDIATORS OF QUESTIONS. 
Six persons authorized, under statute in the 
ve reign of Edw. III., to certify and settle, 
ry before the mayor and officers of the staple, 
so questions arising among merchants, relat¬ 
es ing to the wool trade. Toml. Staple . 

MEDICAL ATTENDANCE. See 
_ Medicine. 


MEDICAL COLLEGE. The term 
"medical college" refers to those schools of 
learning teaching medicine in its different 
branches at which physicians are educated. 
108 Ky. 769. 67 S. W. .501 

MEDICAL EVIDENCE. Testimony 
given by physicians or surgeons in their 

? rofeesional capacity as experts, or derived 
rom the statements of writers of medical 
or surgical works. 

This kind of evidence was first recognised by 
Char lee V, of Germany, and Incorporated in the 
"Caroline Code," framed at Rattoboc In 1688, 
wherein It wae ordained that the opinion of medical 
men—at first Burgeons only—should be received In 
cseee of death by violent or unnatural means, when 
eueplcion existed of a criminal agency. The publi¬ 
cation of this code encouraged the members of the 
medical profession to renewed activity, tending 

E tly to advanoe their science and the cause of 
ce generally. Many books soon appe a red on 
nibject of medical jurisprudence, and the Im¬ 
portance of medical evidence was mon fully under¬ 
stood. Swell, Malp. A Med. Ev. 886. 

The evidence of the medical witness is 
strictly that of an expert; El well, Malp. & 
Med. Ev. 275; 10 How. Pr. 289 : 2 Conn. 
514 ; 1 ChandL Wis. 178; 2 Ohio 452 ; 27 
N, H. 157; 17 Wend. 186; 7 Cush. 219 : 1 
PhilL Ev. 790: 1 Wliart. Ev. fi 441. 


nesses are proved, and If the Jury are satlel 
the truth of them, whether in his Ithe win 
opinion the party was Insane, and what the i 
and character of that insanity : and what a La 
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ihrm as spurious and denounced as danger¬ 
ous. Anderson; 34 Conn. 453. See 
Christian Science ; Patent Medicine; 
Practice Medicine. 

MEDICO-LEGAL. Relating to the 
law concerning medical questions. 

MEDIETAS LINGTLS (Lat. half 
tongue). A term denoting that a jury is 
to be composed of persons one-half of 
whom speak the English and one-half a 
foreign language. See Jury. 

MEDIO ACQUTETANDO. A judi¬ 
cial writ to distrain a lord for the acquit¬ 
ting of a mesne lord from a rent, which he 
had acknowledged in court not to belong 
to him. Reg. Jur. 129. 

MEDITATIO FUG AH. In Scotch 
Law. If a creditor apprehends that his 
debtor is about to fly the country, he may 
appear before a judge and swear that he 
believes his debtor to be in meditatione 
fug<Ey when a warrant imprisoning him 
will be granted, which, however, is taken 
off on the debtor’s finding caution , i, e. 
surety. Bell ; Moz. & W, 

MEDITERRANEAN PASSPORT. 

A pass issued by the admiralty of Great Bri¬ 
tain under various treaties with the Barbary 
States in the eighteenth century. They 
were granted to British built snips and 
were respected by the Barbary pirates. 
See 2 Halleck, Int. L., Baker’s ed. 100. 
They were also issued by the United 
States. The term is still retained in R. S. § 
4191 (act of Mar. 2, 1803). 

MEDLEY. An affray; a sudden or 
casual fighting ; a hand-to-hand battle ; a 
mfilee. 

MEDSCEAT. A bribe; hush money. 
Ano. Inst. Eug. 

MEETING. A number of people hav¬ 
ing a common duty or function, who have 
come together for any legal purpose, or 
the transaction of business of a common 
interest; an assembly. One person does 
not constitute a meeting. 2 Q. B. Div. 26. 

An assemblage of the creditors of an in¬ 
solvent or bankrupt duly summoned in 
accordanoe with the statute under which 
the case is proceeding is known as a cred¬ 
itors’ meeting, and under such statutes 
certain powers are usually devolved upon 
it by law with respect to the management 
of the estate aDd the discharge of the 
debtor. 

In the law of corporations the term ap¬ 
plies to every duly convened assembly 
either of stockholders, or of directors, man¬ 
agers, etc. 

A distinction is made between general 
stated meetings of a corporation and special 
meetings. The former occur at stated 
times usually fixed by the constitution and 
by-laws; the Latter are called for special 
purposes or business. Generally speaking, 
every member of a corporation has a right 
to be present at every meeting thereof, and 
to be notified of the meeting, in some way ; 
22 N. Y. 128; 2 H. L. C. 789. In the ab¬ 
sence of a by-law or a custom to the con¬ 
trary, at least one full day’s notice must 
bo given of a directors’ meeting of a corpo¬ 
ration ; 173 Pa. 80. An omission to give 
the required notice will generally, though 
it be accidental, invalidate the proceed¬ 
ings ; 7 B. & C. 695 ; see 55 Ark. 473; but it 
will not, where the action taken thereat is 
duly ratified at a subsequent meeting; 85 
Fed. Rep. 161. When all who are entitled 
to be present .at a meeting are present, 
whether notice has been given or not. and 
no objection is made on account of the 
want of formalities, there is a waiver of 
the want of notice ; 11 Wend. 604 ; 7 Ind. 
647 : 53 Minn. 881; but if any one member 
is absent or refuses to give his consent, the 
proceedings are invalidated ; 14 Gray 440. 
Notice should be personal; 7 Conn. 214 ; in 
writing, and signed by the proper person : 
28 N. J. Eq. 216; should state the time and 
place of meeting, and, if a special meeting, 
the business to be transacted; 14 Gray 
440 ; L. R. 2 Ch. 191. Ordinarily, notice 


of stated meetings is not required ; 22 N. 
Y. 128. A general notice, not specifying 
the business to be transacted, is all that is 
necessary to authorize the transaction of 
the ordinary business affairs of the corpora¬ 
tion ; 138 N. Y. 557. 

All proceedings carried on by the mem¬ 
bers or a corporation, while sitting outside 
of the state which created it, are void ; 45 
Ga. 34 ; 38 Me. 343; 19 So. Rep. (Fla.) 172 ; 
148 Mass. 249; 64 Md. 85; but this rule 
does not apply to the meetings of the direc¬ 
tors of a corporation ; Mo raw. Priv. Corp. 
§ 533 ; 27 Ohio St. 348; 63 Barb. 415; and 
a corporation created by the laws of two 
states may hold its meetings and transact 
its business in either state; 81 Ohio St. 317. 
See Blackwell, Meetings: 2 Weimer, Corp. 
Law, App., for an interesting paper on 
corporate meetings, by Hon. George M. 
Dallas; Family Meetings ; Directors ; 
Stockholders ; Insolvency; Proxy; Ma¬ 
jority; Quorum; Minutes. 

MELANCHOLIA. In Medical 
Jurisprudence. A name given by the 
ancients to a species of partial intellectual 
mania, now more generally known by the 
name of monomania . It bore this name 
because it was supposed to be always at¬ 
tended by dejection of mind and gloomy 
ideas. See Mania. 

METjDFEOH. A recompense given to 
aperson who made discovery of any breach 
of penal laws committed by another person. 

MELIORATIONS. Tr SootoL Law* 
Improvements of an estate, other than mere 
repairs; betterments. 1 Bell, Com. 79. 

MELIUS INQUIRENDUM VEL 
INQUIRENDO. In Old English 
Practice. A writ which in certain casea 
issued after an imperfect inquisition re¬ 
turned on a capias utligatum in outlawry. 
Thi3 melius inquirendum commanded the 
sheriff to summon another inqueet in order 
that the value, etc., of lands, etc., might 
be better or more correctly ascertained. 

MEMBER. A limb of the body useful 
in self-defence. Mevibrum est pars corporis 
habens destinatam operationem in corpore, 
Co. Litt. 126 a. 

An individual who belongs to a firm, 
partnership, company, or corporation. A 
statutory provision that all the members 
of a company shall, in certain cases, be 
liable, is not confined to such as were mem¬ 
bers when the debts were contracted; 12 
Mete. 3. See Corporation ; Partnership ; 
JoixtStock Company. 

One who belongs to a legislative body, or 
other branch of the government; as, a 
member of the house of representatives; a 
member of the court. 

A child living with the father does not 
necessarily cease to be a member of his 
family on reaching his majority ; 79 Ill. 584. 

MEMBER OF CONGRESS. A mem¬ 
ber of the senate or house of representa¬ 
tives of the United States. 

MEMBERS. In English Law. Places 
where a custom-house has been kept of old 
time, with officers or deputies in attend¬ 
ance ; and they are lawful places of expor¬ 
tation or importation. 1 Chi tty, Com. Law, 
726. 

MEMBERS OF PARLIAMENT. 

See House of Commons ; House op Lords ; 
Parliament. 

MRMBRANA (Lat.). In Civil and 
Old English Law. Parchment ; a skin 
of parchment. Vocab. Jur. Utr.; Du 
Cange. The English rolls were composed 
of several skins, sometimes as many as 
forty-seven. Hale, Hist. Comm. Law 17. 

MEMOIRE. In French Law. A 

document in the form of a petition by which 
appeals to the court of cassation are ini¬ 
tiated. 

In Diplomacy. A brief statement of 
an undecided question. English. 

MEMORANDUM (Lat. from memo- 
rare, to remember). An informal instru¬ 
ment recording some fact or agreement: 


so called from its beginning, when it wa* 
made in Latin. It is sometimes com¬ 
menced with this word though written in 
English: as, *• Memorandum, that it is 
agreed ; ” or it is headed with the words, 
Be it remembered that, etc. The term 
memorandum is also applied to the cause 
of an instrument. 

A note to help the memory. 83 Conn. 
517. A letter may be a memorandum. Id, 

The word is also used in England to des¬ 
ignate the objects for which a trading cor¬ 
poration is formed. The term prospectus 
is commonly used in the United States. 
See Prospectus. 

In English Practice. The commence¬ 
ment of a record in king's bench, now writ¬ 
ten in English, “ Be it remembered,” and 
which gives name to the whole clause. 

It is only used in proceedings by bill, and 
not in’proceedings by original, and was in¬ 
troduced to call attention to what was con¬ 
sidered the bye-business of the court. 2 
Tldd, Pract. 775. Memorandum is applied, 
also, to other forms and documents in 
English practice: e. g. memorandum in 
error , a document alleging wrror in fact and 
accompanied by an affidavit of such matter 
of fact. 15 & 16 Yict. c. 76, § 158. Kerr’s 
Act. Law. Proceedings in error are now 
abolished in civil cases; Jud. Act, 1875. 
Also, a memorandum of appearance, etc., 
in the general sense of an informal instru¬ 
ment, recording some fact or agreement. 

A memorandum of association is a docu¬ 
ment subscribed by seven or more persons 
for the purpose of forming themselves into 
an incorporated company, with or without 
limited liability. 8 Steph. Com. 20. 

In Contracts. A writing required by 
the Statute of Frauds. 8ee Note or Mem¬ 
orandum. 

In the Law of Evidence. A witness 
may refresh his memory by referring to a 
written instrument, memorandum, orentry 
in a book, and may be compelled to do so, 
if the writing is in court ; 20 Pick. 441; 11 
S. 0. 195; see 63 Hun 439 ; 31 Fla. 196 ; 
but the memorandum is not competent 
evidence to prove the facts stated, in it¬ 
self ; 96 Cal. 462; see 40 Minn. 325 ; nor is 
the memorandum admitted in evidence 
merely because the witness uses it to re¬ 
fresh his recollection ; 130 U. S. 611. The 
writing need not be an original or made by 
the witness himself, provided, after inspect¬ 
ing it, he can speak from his own recollec¬ 
tion, not relying wholly upon the writing ; 
10 N. H. 544; 14 Cent. L. J. 119; 10 N. C. 
167; 39 Mich. 108; 87 Ga. 393; 33 Neb. 150; 
53 Minn. 360. And a writing may be re¬ 
ferred to by a witness, even if inadmissible 
as evidence itself ; 8 East 273 ; 45 Ill. App. 
368. A witness may refer to a writing 
which he remembers having seen before, 
and which he knew at that time to be cor¬ 
rect, although he has no recollection of the 
facts contained therein ; so, when he neither 
recognizes the writing nor remembers any¬ 
thing therein, but yet, knowing it to be 
genuine, his mind is so convinced, that he 
is enabled to swear to the fact, as where a 
banker’s clerk is shown a bill of exchange 
with his own writing upon it; Whart. Ev, 

$ 518; 1 Greenl. Ev. £§ 436-439. See 1 
Houst. Cr. C. 470 ; 70 N. Y. 604; 18 Hun 
443; 39 Mich. 405: 25 Minn. 160; 64 Vt. 
511. The admission in evidence of a memo¬ 
randum made by the witness is error if it 
does not appear that the witness could not 
have testified from memory ; 47 Minn. 403. 
See 67 Hun 365 

A memorandum book, out of which some 
of the entries bearing on the cause of action 
have been torn after the action was com¬ 
menced, is not admissible in evidence : 88 
Va. 695. Memoranda, if admissible at all 
as independent evidence, cannot be admit¬ 
ted when it is not shown that they were 
made at the time of the transactions re¬ 
ferred to, or why they were made; 151 
U. S. 149. 

A witness may refresh his memory by 
reference to a oopy of a memorandum made 
by him, only where it is first shown that 
the copy is correct; 96 Ala- 863. 

In Insurance. A clause in a policy 
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limiting the liability of the insurer. 

Policies of insurance on risks of trans¬ 
portation by water generally contain ex¬ 
ceptions of itll liability from loss on certain 
articles other than total, or for contribu¬ 
tions for general average ; and for liability 
for particular average on certain other arti¬ 
cles supposed to be perishable or specially 
iiable to damage, under specified rates on 
each, varying from three per cent, to 
twenty, and for any loss whatever under 
three or five per cent. Some seventy or 
eighty articles are subject to these excep¬ 
tions of particular average in the divers 
forms of policy in use in different places ; 

1 Phill. Ins. § 54, n. These exceptions were 
formerly introduced under a “ memoran¬ 
dum,** or “ N. B.,'* and hence have been 
called *‘ memorandum articles,** and the 
bodv of exceptions the “ memorandum.” 
The list of articles and rates of exceptions 
vary much in different places, snd from 
time to time at the same place ; 19 N. Y. 272. 

The construction of these exceptions has 
been a pregnant subject in jurisprudence. 

I Stark. 436 ; 3 Campb. 429 ; 4 M&ule & S. 
503 ; 5 id. 47; 1 Ball A B. 358; 3 B. & Ad. 
20; 5 id. 225 ; 4 B. & C. 736; 7 id. 219; 8 
Bingh. 458; 18 E. L. & Eq. 461 ; 1 Bingh. 
s. C. 526 ; 2 id. 383; 3 id. 266; 3 Pick. 46; 5 
Mart. La. n. S. 289 ; 2 Sumn. 366; 16 Me. 
207 : 31 id. 455 ; 1 Wheat. 219 ; 6 Mass. 465 ; 
15 East 559; 9 Gill & J. 337 ; 7 Cra. 415; 8 
id. 84 ; 1 Stor. 463; Stevens. Av. p. 214; 
Benecke, Av. by Phill. 402; 3 Conn. 357 ; 
19 N. Y. 272 ; [1893] Prob. 209 ; id. 164. 

MEMORANDUM ARTICLES. A 

term used to designate the articles of mer¬ 
chandise mentioned in the memorandum 
clause. See Memorandum. 

MEMORANDUM CHECK. It is 

not unusual among merchants, when one 
makes a temporary loan to another, to give 
the lender a check on a bank, with the ex¬ 
press or implied agreement that it shall be 
redeemed by the maker himself, and that 
it shall not be presented at the bank for 
payment; such understanding being de- 
uoted by the word memorandum upon it. 
If passed to a third person, it will be valid 
in his hands like any other check ; 4 Du. 
N\ Y. 122; 11 Paige, Ch. 612; 12 Abb. Pr. 
N. s. 200. Being given by the maker to the 
payee rather as a memorandum of indebt¬ 
edness than as a payment, between these 

P arties it is considered as a due bill, or an 
, O. U. It can be sued upon as a promis¬ 
sory note, without presentment to the bank, 
whereas the holder of a regular check must 
first demand its payment at bank, and be 
refused, before he can maintain an action 
against the drawer; Van Schaack, Bank 
Checks 184. 

The fact that the word “ memorandum ” 
or an abbreviation of it is written on a 
check makes it a memorandum check, but 
the bank is not bound to pay any attention 
to these words, and if such a check is pre¬ 
sented for pavment and the drawer lias 
sufficient funds to meet it the bank must 
honor it like any ordinary check ; Norton. 
Bills and Notes 383. If the agreement be¬ 
tween the maker and payee is that it shall 
not be presented for payment, any remedy 
of the drawer for the breach of such agree¬ 
ment is solely against the payee; Morse, 
Banks 313. Such a check has all the feat¬ 
ures of a negotiable instrument in the hands 
of a bona fide holder for value; id. See 
Check. 

MEMORANDUM CLAUSE. A 

clause inserted in a marine insurance policy 
to prevent the underwriters from being 
liable for injury to goods of a peculiarly 
perishable nature, and for minor damages. 
Maude A P. Shipp. 871. See Memorandum. 

MEMORANDUM IN ERROR. A 

document alleging error in fact, accom¬ 
panied by an affidavit of such matter of 
fact. 15 A 16 Viet. c. 78, s. 158. 

This species of memorandum was entitled 
m the court and in the cause, and delivered 
to one of the masters of the court in which 
'he judgment bad been given, accompanied 


by an Affidavit, of the matter of fact wherein 
the alleged error consisted. Kerr Act. Law. 
Hut proceedings in error have been abolished 
in civil coses by the judicature acts, and 
orders under them. AbbuLt. 

MEMORIAL. A petition or repre¬ 
sentation made by one or more individuals 
to a legislative or other body. When such 
instrument is addressed to a court, it is 
called a petition. 

MEMORIZATION. No action will lie 
for pirating a play by means of memoriza¬ 
tion alone; 5 Term 245; see 14 Am. L. 
Reg. N. s. 207, where the subject is discussed 
in a note by Mr, J. A. Morgan. 

MEMORY. Understanding; a capac¬ 
ity to make contracts, a will, or to commit 
a crime, so far as intention ia necessary. 

Memory is sometimes employed to ex¬ 
press the capanity of the understanding, 
and sometimes its power; when we apeak 
of a retentive memory, we use it in the 
former sense; when of a ready memory, 
in the latter. Shelford, Lun. Intr. 29, 30. 

The reputation, good or bad, which a man 
leaves at his death. 

This memory, when good, is highly prized 
by the relations of the deceased; and it is 
therefore libellous to throw a shade over 
the memory of the dead, when the writing 
has a tendency to create a breach of the 
peace, by inciting the friends and relations 
of the deceased to avenge the insult offered 
to the family. 4 Term 126; 5 Co. 125; 
Hawkins, PI. Cr. b. 1, c. 73, s. 1. See Libel; 
Privacy, Rioht to. 

As to witness refreshing his memory, see 
Memorandum. 

MEMORY, TIME OF. According to 
the English common law, which has been 
altered by 2 A 3 Will. IV. c. 71, the time 
of memory commenced from the reign of 
Richard the First, a, d. 1189. 2 Bla. Com. 
31. 

But proof of a regular usage for twenty 
years, not explained or contradicted, is 
evidence upon which many public and pri¬ 
vate rights are held, and sufficient for a 
jury in finding the existence of an imme¬ 
morial custom or prescription ; 2 Saund. 
175 a, d : Peake, Ev. 386; 2 Price, Exch. 
450 ; 4 id. 198. 

MRHT OF STRAW. Men who used in 
former days to ply about courts of law, so 
cal fed from their manner of making known 
their occupation (i. e. by a straw in one of 
their shoes), recognized by the name of 
straw-shoes. An advocate or lawyer who 
wanted a convenient witness, knew by 
these signs where to find one, and the 
colloquy between the parties was brief. 

“ Don’t you remember? 1 said the advocate 
(the party looked at the fee and gave no 
sign ; but the fee increased, and the powers 
of memory increased with it)—“ To oe sure 
I do.” “Then come into court and swear 
it.” And straw-shoes went into court and 
swore it. Athens abounded in straw-shoes. 
13 L. Quart. Rev. 344. 

MENACE. A threat; a declaration of 
an intention to cause evil to happen to an¬ 
other. The word menace is not restricted 
to threats of violence to petson and prop¬ 
erty nor to threats of accusing a person of 
crime; it includes a threat to accuse one 
of immoral conduct; [1695] 1 Q. B. 706. 

When menaces to do an injury to an¬ 
other have been made, the party making 
them may, in general, be held to bail to 
keep the peace; and when followed by any 
inconvenience or loes, the injured party 
lias a civil action against the wrong-doer. 
Webb, Poll. Torts 210. Corny ns. Dig. Bat¬ 
tery (D); Viner, Abr.; Bacon, Abr. Annan It ; 
Co. Litt. lfll a, 162 6, 253 b ; 2 Lutw. 1426. 
See Threat. 

MEN IAL . Pertaining to servants or 
domes tic service; servile. This term is ap¬ 
plied to servants who Live under their mas¬ 
ter’s roof. See stat. 2 Hen. IV. c. 21; 1 Bla. 
Com. 425. It has been held not Applicable 
to a housekeeper in a large hotel; I. R. 10 
C. L. 388. 


A term meaning a guilty 
intent and commonly used only in connec¬ 
tion with the maxim, actus non facit reum, 
nisi mens ait rea. 

The une of the term and the maxim has been 
criticised. “Thoujrh the phrase is In common use, 

I think It most unfortunate . . . and actually mis¬ 
leading. ... It naturally suggests that, apart 
from all particular definitions of crimes, such a 
thing exists as a 1 mens rea ’ or * guilty inind.' which 
Is always expressly or by implication involved la 
every definition. This is obviously not the case, for 
the mental elements of different crimes differ wide¬ 
ly. 'Mans rea ’ means. Id the case of murder, mAllce 
aforethought; In the case of theft an intention to 
steal. ... Io some cases It denotes mere loatten 
Uon. For Instance, in the case of manslaughter by 
negligence It may menu forgetting to notice a sig¬ 
nal. It appears confusing to call dissimilar states 
of mind by ooe name. . . . To an uolegal mind, it 
suggests that, by the law of England, no act Is a 
crimo which isdone from laudable motives; in other 
words, that Immorality Is essential to crime.” 
Stephen, J., In L. R. 23 Q. D. D. 1H6. 

'rite maxim about ” mens rea ” means no more 
than that the definition of All, or nearly all, crimes 
cor tains not only an outward and visible element, 
but a mental element, varying according to thedlf- 
ferent nature of different crimes. To comprehend 
** mens rea” we must have a detailed examination 
of the definitions of particular crimes, and there¬ 
fore the expression Isuuineaniog. 2 Steph. Hist. Or. 
L 00. 

In offences against the acts relating to adulterat¬ 
ing food, etc., the defence of menj rea is not good 
unless the acts use the word “wilfully ” ; (1806] 1 Q. 
p Q4S 

See 18 Cr. L. Mur. 831 ; 1 Bish. New Cr. L. 887, 
288s 80S a ; 8 Eng. flul. Cas. 10 ; Ignorance; Motive. 

MENS A (Lat.). An obsolete term, 
comprehending all goods and necessaries 
for livelihoods. 

MENSA ET THORO. See Divorce ; 
A Mensa et Thoro. 

MENSURA DOMINI REGIS. The 

measure of our lord the king, being the 
weights and measures established under 
King Richard I. in his parliament at West¬ 
minster, 1197, 1 Bla. Com. 275 ; Moz. AW. 

MENTAL CONDITION. The men¬ 
tal condition of a person refers to bis senses, 
his perceptions, his consciousness, his ideas. 
15 Wall. (U. S.) 588. If his mental condi¬ 
tion is perfect, his will, his memory, his 
understanding Are perfect, nnd connected 
with a healthy bodily organization. Id. 

MENTAL DISEASE. Strictly speak¬ 
ing is always brain disease with men ;1 
symptoms. Bridges, Outline Ab. P?y*h. 
127. See Psychosis ; Insanity ; Dementia ; 
Amentia ; Psychiatry. 

MENTAL INCAPACITY. See De¬ 
lirium ; Delusion ; Dementia ; Idiocy ; 
Imbecility; Insanity; Mania. 

MENTAL RESERVATION. A si¬ 
lent exception to the general words of a 
promise or Agreement not expressed, on ac¬ 
count of a general understanding on the 
subject. But the word has been applied to 
an exception existing in the mind of th*. 
one party only, and nas been degraded to 
signify a dishonest excuse for evading or 
infringing a promise. Wharton. 

MENTAL SUFFERING. Where 
mental suffering is the natural and prox¬ 
imate result of a tort or of a breach of con¬ 
tract it is a proper subject of compensa¬ 
tion, but standing alone it will not support 
an action of which actual damages is the 
basis; Hale, Dam. §§39, 40. 

It was the common-law rule that mental 
suffering unconnected with physical injury 
or other element of damage to person or 
property, is not a cause of action for which 
damages may be recovered; 68 Miss. 748 ; 
L. R. 10 Q. B. 122; 9 H. L. Gas. 577; 13 
App. Div. N. Y. 253; 116 Mo. 34 ; 81 Mo. 
App. 586 ; 48 La. Ann. 1431; 85 Ill. 331 ; 27 
Kan. 544 ; 8 Nev. 224; 18 R. I. 791 ; 3 Dak. 
315 ; 32 Fla. 434. 

This continues to be the prevailing rule 
with respect to all actions upon contracts 
of which the consideration is something 
having a specific value in money. In such 
cases mental suffering is treated as not 
being within the limitations of the doctrine 
of proximate cause and natural conse- 

S uence as settled in Hadley v . Baxendale, 
Excheq. 341; 6 Tex. Civ. App. 755 ; 2 id. 
323 ; 107 N. C. 449. A line or casea contra 
is based upon a decision in 55 Tex. 308. 


MENTAL SUFFERING 
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which has been followed in several states ; 
89 Ala. 510; 111 id. 135; 80 Tenn. 695: 128 
[nd. 294 ; 97 Tenn. 638 ; 77 la. 54; 71 Mo. 
06 ; 11 Tex. Civ. App. 699 \ but the doctrine 
of these cases has been the subject of severe 
criticism. In 68 Miss. 748, Cooper, J., 
said : 

“Therapid multiplication of cases of this char¬ 
acter in the state of Texas, since the case of So ReUe, 
indicates to some extent the fleld of speculative 
HUxatkm opened up by that decision . . . Ken¬ 
tucky, Tennessee, Indiana, and Alabama have but 
recently established the rule, the dangers and dif¬ 
ficulties of which are becoming apparent In Texas, 
the intolerable litigation Invited and appearing in 
Texas has not yet fairly commenced In those states. 
It will, however, appear in due time, and the courts 
will be forced to resort to refined limitations, as 
Texas has done, to restrict It We prefer the safety 
afforded by the conservatism of the old law, as we 
understand it to be, and are of the opinion that no 
recovery for mental suffering can be had in this 
case." 

The federal courts uniformly deny the 
right to recover damages in such cases : 44 
Fed. Rep. 554 ; 54 id. 634 ; 55 id. 603; 59id. 
433 ; 57 id. 471. In the case last cited 
Pardee, J., after discussing the authorities, 
said : 


“ The general rule that mental anguish and suf¬ 
ferings, unattended by any injury to the person, 
resulting from simple actionable negligence, can¬ 
not be sufficient basis for an action for the recovery 
of damages, is maintained and supported by an un¬ 
broken line of English authorities, oy the conceded 
state of the general law prior to the So Relie Cage. 
56 Texas, 906 (1861), and by the uniform decisions oi 
the federal courts and decisions of the supreme 
courts of Nevada, Dakota, Kansas, Maine, Missis¬ 
sippi. Georgia, Massachusetts, aud by the opinions 
of several text writers of unquestioned standing as 
expounders of the law.' 1 

In the latest federal case the mental suf¬ 
fering complained of was held on demurrer 
not to be the proximate cause of the injury, 
and this was said to render it unnecessary 
to pass upon the question whether it “ is in 
California under any circumstances, a 
proper element of damages ; ” 73 Fed. Rep. 
273. 


It was early settled that substantial dam¬ 
ages might be recovered in a class of actions 
of tort where the only injury suffered is 
mental, such as cases :—of assault without 
physical contact; 3 C. & P. 873; 57 Me. 
203 ; 5 Md. 450 ; 45 Vt. 476; for false im¬ 
prisonment, where the plaintiff has not 
been touched by the defendant; 6 C. & P. 
774; 4 Bing. N. C. 212 ; 33 Ill. 473; for the 
mutilation of a husband's body by dissec¬ 
tion ; 47 Minn. 307 ; for wrongful or wanton 
removal of a child’s body from a burial 
lot; 90 Mass. 281 ; for wrongful ejection 
from a train ; 77 la. 54 ; for slander and 
libel; 17 N. Y. 54 ; for malicious prosecu¬ 
tion ; 49Ind.341 ; where a conductor kissed 
a woman passenger against her will; 36 
Wis. 657. So also in cases upon oon tracts, 
of which the consideration is not pecuniary 
in its nature, mental suffering has been 
treated as a proper basis for damages. Ex¬ 
ceptions to the general rule upon this foot¬ 
ing are, breach of promise of marriage ; 102 
Mass. 395 ; 96 Mo. 424 ; 47 Cal. 194 ; 33 Md. 
388 ; breach of an undertaker's contract to 
keep Bafely the body of a child ; 125 Ind. 
536 ; and so also in case of an action by a 
wife against a railroad company for neg¬ 
ligence in transporting her husband's body ; 
82 Tex. 33 ; and by one arrested for failure 
to appear as a witness by reason of neglig¬ 
ence of a policeman in signing in blank a 
warrant of arrest containing a false recital 
of service of subpoena on the witness ; 68 
Conn. 892. 


Mental suffering accompanying physical 
pain is a subject of compensation ; 4 Q. B. 
Div. 406; 20 How. 34 ; ISawy. 539 ; 39 Fed. 
Rep. 315 ; 63 Ala. 266 ; 76 Oa. 311; 86 Ky. 
565 ; 73 la. 241; 99 Maas. 552 ; 62 Barb. 364 ; 
the two cannot be disassociated ; 181 U. S. 
22; 92 Ala. 210. So is fright caused by 
apprehension of physical harm ; 79 Ala. 
828 ; or nervous shock produced by a false 
report of a husband's injury ; [18971 2 Q. 
B. 57; 73 la. 241 ; but see 47 N. E. Rep. 
(Mass.) 86; so loss of peace of mind and 
happiness ; 21 Ind. 164 ; sense of insult or 
indignity, mortification or wounded pride ; 
5 Sawy. 107 ; » id. 386 : 48 Ark. 396 ; 79 
Ala. 828 ; 79 Oa. 358; 113 111.295; sense of 
shame and humiliation; 32 Fed. Rep. 66 ; 
181 Mass. 574 ; 119 Ind. 18 ; 72 Mo. 407 ; 36 


Wis. 657. 

Fright alone is not, in the abeenoe of 

g sreonal injury, a ground of recovery ; 147 
a. 40; 6 Nev. 224 ; 60 Fed. Rep. 557 ; 86 
Tex. 402 ; 31 3. W. Rep. (Tex-) 1064; 
though it produced a miscarria ge * 47 
Hun 855; 151 N. Y. 107; contralto Miss. 
906 ; 36 Wis. 596 ; 76 Tex. 210. See, as to 
fright, 14 L. R. A. 666, n. 

A nervous shock resulting in bodily ill¬ 
ness, and caused by another’s negligence, 
is too remote to enter into the measure of 
damages; 18 App. Cas. 222 ; but this point 
is Baid to be generally disapproved in Eng¬ 
land ; Poll. Torts 49. Even in oases where 
mental suffering properly eaten into the 
computation of damages, they are not al¬ 
lowed for such as result from mere dimp- 
polntment ; 8 U. S. App. 118 ; or appre¬ 
hension of danger to one’s family; 71 Me. 
227; of the result of injury to a on lid from 
negligence ; 8 Tex. Civ. App. 860 ; 18 R. I. 
79. 

8ee, generally, 8edgw. Dam. g§ 48-52; 
Hale. Dam. 89, 40; Webb, Foil. Torts 
54-57 ; 8 Eng. RuL Cas. 405-419; Mkab pm 
of Damages. 


MENU, LAWS OP. Institutes of 
Hindu law, dating back probably three 
thousand years, though the Hindus believe 
they were promulgated “ in the beginning 
of time, by Menu, son, or grandson, or 
Brahma, the first of createa beings, and 
not the oldest only, but the holiest of legis¬ 
lators.” 

“ Such rules of the system as relate to 
man in his social relations will be found 
singularly wise and just, and not a few of 
them embodying the substance of im¬ 
portant rules, which regulate the complex 
system of business in our day. ,? Our 
knowledge of these laws is derived chiefly 
from the translation of Sir William Jones, 
and a translation by A. L. Dee Longoh&rape, 
1833. See Maine's Ano. L.; 9 Am. Law 
Beg. o. 6. 717 ; Code. 


MERCANTILE AGENCY. Mer¬ 
cantile or commercial agencies are establish¬ 
ments which make a business of collecting 
information relating to the credit, character, 
responsibility, and reputation of merchants, 
for the purpose of furnishing the information 
to subscribers. 20 Am. & Eng. Ehcy 2nd 
ed., 578; Errant, Mer. Agen. Persons 
carrying on a mercantile agency are respon¬ 
sible for the damages caused to a person in 
business when, by culpable negligence, im¬ 
prudence, or want of Kill, false information 
is supplied concerning his standing, though 
the information be communicated confiden¬ 
tially to a subscriber to the agency on his 
application therefor. Id.; 18 Can. Sup. Ct. 
222. Such agencies are not such legitimate 
and useful instruments of commerce of 
commercial intercourse as to put them 
exclusively under the regulation of Congress, 
and free from state control. Id.; 2 S. n . 32 

See Commercial Agency ; PEmLBGEt 

Communications ; Libel. 


MERCANTILE LAW. That branch 
of law which defines and enforces the 
rights, duties, and liabilities arising out of 
mercantile transactions and relations. As 
to the origin of this branoli of law, see Law 
Merchant ; and for its various principles, 
consult the articles upon the various cl ass es 
of commercial property, relations, and 
transactions. 


MERCANTILE LAW AM3DTD- 
MENT ACTS. The statutes 18 A 20 Viet, 
cc. 60 and 97, passed mainly for the pur¬ 
pose of assimilating the mercantile law of 
Eng land, Scotland, and Ireland. 

MERCATUM (Lnt.). A market. Du 
Cange. A contract of sale. IdL Supplies 
for an army (commeaiut) . Id. See Brae - 
ton 56 ; Fleta, 1. 4, c. 28, g§ 13, 14. 

MERCEN-LAGB. The law of the 
Mercians. One of the three principal sys¬ 
tems of laws which prevailed in England 
about the beginning of the eleventh oen- 
tury. It was observed in many of the mid¬ 
land counties, and those bordering on the 
principality of Wales. 1 Bla. Com. 69. 


In Civil law. Re¬ 
ward of labor in money or other things. 
As distinguished from pensio, it means the 
rent of farms (preedia ruetica). Calvin us, 
Lex. 


. . --(Let. mersr). A 

term including all those things which mer¬ 
chants sell, either wholesale or retail; as, 
dry goods, hardware, groceries, drugs, etc. 
It ii UMially applied to personal chattels 
only, and to those which are not required 
for food or immediate support, but such as 
remain after having been used, or which 
ere used only by a slow consumption. See 
Ftadeasua, n. 8; Dig. 18, 3, 1; 19, 4,1; 50, 
16, 66 ; 8 Pet. 277 ; 6 Wend. 885. 

It may be and oftep is used as the syno¬ 
nym of “ goods,” “ wares ” and ‘ ‘ commod¬ 
ities.” If used In an insurance policy to 
describe the goods of a merchant it may 
very properly be limited to goods intended 
for sale. If used for the same pjrpose to 
describe the goods of a painter, it may be 
hold to cover property intended for use, and 
not for sale ; 84 Me. 524. 

Mere evidences of value, as bank-bills, are 
not merchandise. “ The fact that a thing 
is sometimes bought and sold does not 
make it merchandise.” Story, J., 2 Stor. 
C. C. 10, 58, 54. See 2 Mass. 467 ; 20 Pick, 
fl ; 8 Mete. Mass. 807 ; 2 Parsons, Contr. 881, 
note w. 

“Goods, wares, merchandise,” has been 
held to embrace animate, as well as inani¬ 
mate, property, as oxen ; 20 Mich. 853; or 
horses; 22 Vt. 655. “ Merchandise ” may in¬ 
clude a curricle ; Anth. N. P. 157 ; or shares 
in a jeint-stock company ; 60 Me. 430 ; 2 
Mo. App. 51 ; or horses and trucks ; 26 Fed. 
Rep. 766. See Stack. 

The word merchandise, as used in the 
Title including $ 2809 of Rev. Stats., may 
include goods, wares, and chattels of every 
description capable of being imported. It 
is argued that “capable of being imported" 
must mean capable of being imported legally 
as otherwise the phrase hardly would do 
more than exclude chattels real, and would 
want the poignant significance attributed 
to every word of legislation ; and that there¬ 
fore the merchandise to be included in the 
manifest does not embrace opium for smok¬ 
ing which the law has done all it can to 
exclude. 262 U. S. 168. 


MERCHANT (Lat. mer cat or, merx). 
A man who traffics or carries on trade with 
foreign countries, or who exports and im¬ 
ports goods and sells them by wholesale. 
Webster, Diet.; Lex Mercatoria 23. These 
are known by the name of shipping-mer- 
chants. See Comyns. Dig. Merchant (A); 
Dy. 279 b ; Bacon, Abr. Merchant. 

One whose business it is to buy and sell 
merchandise: this applies to all persons 
who habitually trade in merchandise. 1 
W. A S. 469 ; 2 Salk. 445. 

One who is engaged in the purchase and 
sale of goods; a trafficker; a trader. 4 Co. 
Ct. Rep. (Pa.) 878. 

Merchants, in the statute of limitations, 
means not merely those trading beyond sea, 
as formerly held ; 1 Chanc. Cas. 152 ; 1 W. 
AS. 469; but whether it includes common 
retail tradesmen, quaere; 1 Mod. 288 ; 4 
Scott h. b, 819; 2 Parsons, Contr. 369, 370. 
See, also, 5 Cra. 15; 6 Pet. 151; 12 id. 800 ; 
0 Mam. 000 ; 2 Duv. 107 ; 9 Bush 569. 

Tbe tenn has been held to include: an 
ice-dealer; 86 Mo. App. 584; a hotel- 
keeper ; 12 Duv. 107; a banker; 84 La. 
A^n. 576; the keeper of a boarding stable ; 
17 Bankr. Rep. 73; and a saloon-keeper; 
id . 102; but not a brewer ; LIU Ex. 127; 
a commercial traveller or drummer; 58 
Miss. 478 ; 84 Kan. 484; the superintendent 
and treasurer of a steamboat corporation ; 

7 Fed. Rep. 858; a theatrical manager; 4 
id. 519; or a speculator in stocks ; o Ben. 
815; 8 id. 068: L. R.2Ch.466 , 77 Me. 275; 
a fanner ; 8 T. B. Monr. 880; a druggist; 

9 Bush 069; or the principal of a boarding 
school who provides the students with 
plot has and books; 5 Humph. 894. 

According to an old authority, there were 
four species of merchants: namely, mer¬ 
chant adventurers, merchants dormant. 
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merchant tureUen, and merchant re«i- 
dents ; 3 Brownl. 00. See, generally, 9Salk. 
445; Bacon. Abr. ; Comyns, Dig.; 1 Bla. 
Com. 75, 360 ; 1 Pardessus. Droit Com m. n. 

78 : 2 Show. 828 : Braoton 834. 

See Merchant and Salesman artificer. 

MERCHANT APPRAISERS. Mer¬ 
chants selected, under the revenue laws, to 
appraise the value of imports, where the 
importer is dissatisfied with the official ap¬ 
praisement, and there is no appraiser ap¬ 
pointed by law. The collector appoints 
two respectable resident merchants ; R. S. 

§ 2800. 

MSB CHANT. AND BALE8MAN. 

The policy of the law is careful to distinguish 
between the status of a merchant and those 
beneath that status. A merchant is the 
owner of the business; a salesman or manager, 
a servant of it. A merchant is fixed in it 
and made constant to it by his financial 
interest ; a salesman or manager is but an 
employee, however else he may be denomi¬ 
nated, and may withdraw from his employ¬ 
ment at any moment of time and become a 
competitor in the ranks of labor, using the 
woru in the sense the law implies. 

The Immigration I-aw defines the classes 
of aliens which shall be excluded from ad¬ 
mission to the United States, but provides 
that the exclusion shall not apply to persons 
having the “status or occupations” of “mer¬ 
chants.” This means, necessarily, having 
the “status” at the time admission is sought, 
not a status to come or to be established. 

262 U. S. 264. _ _ 

MERCHANT SHIPPING- ACTS. 

Certain English statutes, beginning with 
the 16 & 17 Viet. c. 131, whereby a general 
superintendence of merchant shipping is 
vested in the board of trade. Provisions 
are made for the registration, etc., of mer¬ 
chant ships, the discipline and protection 
of seamen, the regulation of pilotage, etc. 

MERCHANTABLE. This word in a 
contract means, generally, vendible In 
market. Merchandise is vendible because 
of its fitness to serve its proper purpose ; 
11 Ct. CL 660 ; 34 Barb. 204, 206. See, gen¬ 
erally, 74 Me. 475 ; 24 Wis. 340 ; 2 Q. B. Div. 
102 ; 51 Vt. 480 ; 37 Ohio St. 236; 102 Mass. 
365. 

MER C HANTMAN - A ship or vessel 
employed in the merchant-service. 

MERCHANT VESSELS, IMMUNI¬ 
TIES OF. In international law, a mer¬ 
chant vessel in a foreign port is subject to 
the jurisdiction of the foreign state. In 
France, however, it is held that acts and 
offences connected solely with the disci¬ 
pline of the ship are not subject to the local 
Laws; Snow, Int. Law 36. See Vessel, 

MERCHANTS* ACCOUNTS. Ac¬ 
counts between merchant and merchant, 
which must be current, mutual, and un¬ 
settled. consisting of debts and credits for 
merchandise. 6 How. (Miss.) 328; 4 Cra. 
C. C. 696 ; 6 Pet. 151. 

The statutes of limitation in most of the 
Hates contain an exception in favor of such 
accounts, following the stat. 21 Jac. I. c. 16, 

§ 3, which, however, was repealed in Eng¬ 
land by 19 & 20 Viet. c. 97, § 9, and has not 
been retained in the latest revised acts of 
limitation in this country. Whether the 
exception applied to accounts in which 
there had been no item for six years, has 
been the subject of conflicting Adjudica¬ 
tion. but was settled affirmatively in Eng¬ 
land, in Robinson v. Alexander, 8 Bligh n. s. 
352. See 8 M. & W. 781 ; 20 Johns. 576 ; 7 
Cra. 350 ; 61 Ala. 41 ; 24 Minn. 17 ; 80 N. J. 
Eq. 254 ; Ang. Lim. ch. xv. 

MERCHET. A fine or composition 
paid by inferior tenants to their lord for 
liberty to dispose of their daughters in mar¬ 
riage. Cow. 

The right of concubinage which certain 
lords had with their tenants’ wives on their 
wedding night. Wharton. 

No baron or military tenant could marry 
his sole daughter and heir without such leave 


purchased from the king. Many ot the 
servile tenants could neither send their sons 
to school nor give their daughters in mar¬ 
riage without express license from the 
superior lord, Jacob ; Kennet’e Gloss, in 
Maritagium. See also Marchet. 

MERCHETA. See Merchet. 

MERCIAN LAW. A system of law 
existing in parts of England, about the 
eleventh century, principally on the borders 
of Wales. English. Sec Mercen Lage. 

MEROIMOMATUB ANGLUB. The 
impost of England upon merchandise. 

MERCY (Law Ft. merci; Lat. miseri- 
oordia). 

In Practice. The arbitrament of the 
king or judge in punishing offences not 
directly censured t>y law. 2 Hen. VI. c. 

2 ; Jacob, Law Diet. So, to be in mercy, 
signifies to be liable to punishment at the 
discretion of the judge. 

In Criminal Law. The total or partial 
remission of a punishment to which a coil- 
vjet is subject. When the whole punish¬ 
ment is remitted, it is oalled a pardon ; 
when only a part of the punishment is re¬ 
mitted, it is frequently a conditional par¬ 
don ; or, before sentence, it is called clem¬ 
ency or mercy. Rutherforth, Inst. 224; I 
Kent 265 ; 3 Story, Const. $ 1488. 

As to the construction of “mercy" in 
the exception to the Sunday laws in favor 
of deeds of necessity and mercy, see 2 Pars. 
Contr. 262, notes. See In Mercy. 

MERE (Ft.). Mother. This word is 
frequently used, as, in ventre sa m£re, 
which signifies a child unborn, or in the 
womb. 

MERE MOTION. See Ex Mero 

Motc. 

MERE RIGHT. A right of property 
without possession. 2 Bla. Com. 197. 

MERE-STONE. A stone for bound¬ 
ing Land. Yearb. P. 18 Hen. VI. 5. 

MERETRICIOUS. Pertaining to un¬ 
lawful sexual relations. Anderson,L. Diet. 

When persons who are under legal disa¬ 
bilities wed it is called a meretricious union ; 
1 Bla. Com. 436. 

MERGER. The absorption of a thing 
of lesser importance by a greater, whereby 
the lesser ceases to exist but the greater is 
not increased. 

The annihilation of one estate and its ab¬ 
sorption in another by act of law. 

The extinction of a security for a debt 
by the creditor’s acquisition either of a 
higher security, or of the corpus of the 
property upon which his debt is a lien or 
charge. 

Merger is distinguished from surrender 
and extinguishment, though in its effects 
not unlike both. “Strictly speaking” it 
has been said that it “should De confined 
to the sinking of one estate in another, or, 
at most, it should embrace, in addition, the 
extinction of an incorporeal hereditament 
through the union of its ownership with 
that of the land, in, over, or upon which it 
is exercisable.” Ordinarily, however, the 
Roman doctrine of confueio, which we call 
extinguishment of a oharge or equity., is 
also denominated merger, and, being gov¬ 
erned by the same rules, it is here, and in¬ 
deed generally, discussed under that title. 
Bee 8 Bharew. A B. L. Cas. R. P. 228. 

Of Estates. When a greater estate 
and less coincide and meet in one and the 
same person, without any intermediate es¬ 
tate, the less is immediately merged, that 
is, sunk or drowned, in the latter; but they 
must be in one And the same person, atone 
and the same time, in one and the same 
right; 2 Bla. Com., Bharew. ed. 177, and 
note 16; Latoh 158; Poph. 166; 6 Madd. 
119; 1 Johns. Ch. 417; 8 id. 58; 8 Mass. 172; 
82 Oratt. 805 ; 6 Conn. 873 ; 11 Ind. 861 ; 15 
Barb. 14. But see 8 Preet. Conv, 277* See, 
also, 189 Pa. 809 ; 5 L. R. A 721. 

The estate in which the merger takes 
place is not enlarged by the aocession of the 


preoeding estate ; and the greater or only 
subsisting estate continues, after the mer¬ 
ger, precisely of the same quantity and ex¬ 
tent of ownership as it was before the ao- 
siIod of the estate which is merged, and 
the lesser estate is extinguished ; Prest. 
Conv. 7 ; Wash. R. P. As a general rule, 
equal estates will not merge in each other. 

The merger Is produced either from the 
meeting of an estate of higher degree with 
i estate of inferior degree or from the 
meeting of the particular estate and the 
immediate reversion in the same person ; 4 
Blent 98. See Wash. R. P. Index ; 3 Prest. 
Conv. ; 15 Viner, Abr. 861 ; 10 Vt. 298 ; 8 
Watts 146. 

A merger takes plaoe only when the 
whole title, equitable as well as legal, 
unites in the same person ; 74 Me. 862. 

Merger is held to have taken plaoe in the 
following cases: An antecedent life estate 

f iurchased by the owner of a consequent 
ife estate limited on the former; 6 S. E. 
Rep. (S. C.) 805; lifeestateof the husband 
in the fee of the wife, both bought by the 
same person ; 62 Conn. 143; life estate un¬ 
der a will, in remainder in fee, devolved 
upon the life-tenant by the death of her 
child, the tenant in remainder; 61 Conn. 
344; where a tenant Acquires the interest 
of the landlord, in whioh oase the former 
cannot recover for breaoh of contract of 
the latter to repair; 105 Ala. 685; where 
the tenant for life acquires the fee; 6 Ohio 
Deo. 439; estate by the curtesy released 
to the owner of the fee; 179 Pa. 117. 
Where a lease for years and an equity of 
redemption come into the same hands, the 
legal estate may merge in the equitable, if 
the parties so intended; 41 S. W. Rep. 
,(Mo.) 450; confra, 3 Cra. C. C. 416. 

There has been held to be no merger in 
the following oases: where the tenant in 
tail acquiree the reversion in fee ; 2 Co. 61; 
6 Conn. 373; a trust estate for life of testa¬ 
tor’s daughter, undisposed of after her 
death, in her fee by inheritance; 79 Huu 
426; where the co-tenant for years is also 
the owner of the reversion, there is no mer¬ 
ger so as to prevent a separate partition 
of the leasehold interest; 106 Cal. 682; 
where a landlord purchases improvements 
on property on wnich the leasee has for¬ 
feited his lease, it does not merge so as to 
entitle the holder of a mechanic's lien 
against the leasehold to enforce it against 
tne fee; 10 Wash. 628; a conveyance in 
fee to husband and wife by entirety was 
held not to merge in an estate for life al¬ 


ready vested in one of them ; 4 Rich. Eq. 
80; Co. Litt. 299 b; Litt. 525 ; contra, 2 
Saund. 386 b. A life estate of the father 
by a conveyance to a trustee for ninety- 
nine years to secure payment of charges 
covenanted to be paid by the son, the suc¬ 
ceeding tenant for life ; 76 L. T. Rep. 489. 
Unassigned “dower" of husband in his 
wife’s estate does not merge in the inheri¬ 
tance unless required for the promotion of 
justice ; 6 Ohio Dec. 154. 

Under the English judicature act of 1873, 
a life estate in possession conveyed to the 
next tenant for life in trust to pay a rent 
charge, and, subject thereto, to the use of 
the grantee in fee, does not merge the es¬ 
tate per auter vie . it being apparent that 
no merger was intended ; [1892] 3 Ch. 110. 
See 30 L. R. A. 813 n. 

Merger is not favored in equity and is 
only allowed to promote the intention of 
parties or for other special reason ; 80 Md. 
115; 140 Ind. 821; 118 Pa. 6; 119 III. 682; 
68 la. 612; 4 Kent 102; Boone, Mort. 141— 
143; 2 Pom. Eq. Jur. § 788; Jones, Mort. 
870-873 ; the intention actual or presumed 
is the criterion ; 18 Ves. 390 ; 40 W. R. 603; 
if no intention is expressed, equity will ex¬ 
amine the circumstances and presume an 
intention in accordance with the advantage 
to the acquirer of the two estates ; 32 Beav. 
244 ; 18 Ves. 890 ; 19 R. I. 4, 268 ; and wher¬ 
ever the legal and equitable estates are 
united in one owner, so long as his interest 
requires severance, he will lie regarded as 
holding the titles separately ; Jones, Mort. 
§ 878. Bee 6 Ch. D. 884. And equity will 
not permit a merger in the case or an ease¬ 
ment as against the interest of a third 
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port/, with the interest of a mortgagee; 
81 Md. 537. 

One equity will not swallow up another, 
hence Bsveral equitable claims may be ac¬ 
quired by one person without merger, 
which will tafce place when the legal title is 
acquired because the reason for their exis¬ 
tence is then terminated ; 140 Ind. 831. 

Merger will not be permitted, and it may 
be prevented, in equity, where it would 
operate to assist or accomplish the perpe¬ 
tration of a fraud ; 158 Ill. 544 ; 2 Pom, Eq. 
Jut. § 794 ; and a merger brought about by 
a fraudulent deed is destroyed when the 
deed is set aside; 1 Wend. 478 ; 49 N, Y. 
Ill; 84 Ind. 144. 

In Louisiana one who has once acquired 
ownership of a thing by one title cannot 
afterwaras acquire it by another title, un¬ 
less it be to supply a deficiency in the first 
title; Civ. Coae 495; and in other states 
there are statutes designed to prevent or 
modify the effects of merger upon third 
parties. They are collected in 1 Stims. 
Am. Stat. L. § 1403. 

Of Liens. The merger of liens is subject 
to the rule of intention as well as Buch other 
general principles, already stated, as are ap¬ 
plicable. And it is also to be noted that while 
separate reference is here made to some 
classes of liens, the same rules are in the 
main applicable to all, though usually, for 
the sake of brevity, only once mentioned. 
Generally where a lien holder acquiree the 
legal title to the land subject to his lien, 
and there is no contrary intention expres¬ 
sed or implied, or other circumstance re¬ 
quiring it to be kept alive, the latter is 
merged ; 119 Ill. 312 ; 69 la. 755 ; 110 N. Y. 
33; and the merger cannot be prevented by 
an assignment of the incumbrance directly 
to the owner or for his benefit; 10 Allen 
466 ; 13 Gray 360 ; 13 Cal. 526 ; 12 N. J. Eq. 
515 ; 32 Md. 501. 

Where a mortgagee acquires the legal 
title, merger will not be applied to defeat 
the priority of the lien ; 104 Mich. 120 ; 141 
Ind. 322. And a mortgage will be continued 
in favor of a mortgagee, although the 
parties undertook to discharge it, unless it 
would work injustice; 31 N. J. L. 325 ; 44 
N. H. 619. There is a presumption that the 
mortgage was extinguished ; 3 Johns. Ch. 
393, Kent, C. Probably all that can be said 
is that it is not so as a matter of course ; 62 
la. 661; and that the rule of intent governs; 
3 Pick. 475. 

There is no merger where the mortgagee 
acquires an incomplete equitable title, or 
only to a portion of the land ; 140 Ind. 321 ; 
or where he purchases the equity of redemp¬ 
tion and by consent of the mortgagor re¬ 
tains the mortgage to cut out subsequent 
lieus bv foreclosure ; 104 Mich. 120. A pur¬ 
chase by a partner of partnership land sold 
under a mortgage assumed by the firm 
operates to satisfy the mortgage ; 119 Mo. 

A conveyance by a mortgagor to a mort¬ 
gagee creates no merger as against the as¬ 
signee of the mortgage ; 10 Miso. Rep. 341; 
152 N. Y. 159. Where municipal bonds in 
aid of a railway were disputed, sued upon, 
and a judgment entered pursuant to a writ¬ 
ten compromise, for less than the face of 
the bonds, the town’s liability on the bonds 
was merged in the judgment; 69 Ala. 305. 

See as to mortgages, Lawson, Rts. <fc 
Rem. §§ 3052-3 ; 3 Sharsw. & B. L. Gas. R. 
P. 245. 

The question of merger is one which 
arises frequently, especially in England, 
with respect to charges. There is a pre¬ 
sumption that when the ownership of the 
fee and of the charge meet, the latter is 
merged ; 18 Ves. 390; if it is of no advan¬ 
tage to the owner to have it keptalive ; 10 
Hare 79; 29 Beav. 203; or unlaws he is a 
limited owner ; 7 id. 232; if a charge is paid 
off by a limited owner, with no expression 
of intention, he retains the benefit of it 
against the inheritance; 5 Ch. D. 645; a 
tenant in tail is not excepted because it is 
in his power to become absolute owner; 2 
8. & S. 345. It results from the rule of in¬ 
tention that in case of an infant tenant in 
tail there is no merger, as a person not tui 
juris is not presumed to intend it: 24 Beav. 


457 ; 2 Cow. 246. See 82 Sol. Jr. 397, 418. 
A charge on land of a husband in favor of 
his wife and her heirs did not merge in the 
fee which she took by a devise from the 
husband, recognizing the charge, to her in 
trust for her son for life; 49 Hun 608; nor 
did one created by a testatrix in favor of 
her children on land devised to tneir father 
merge on the fee inherited by the children 
from the father; 19 R. I. 4. 

A mechanic’s lien is merged in a convey¬ 
ance of the land to the lien holder ; 818. w. 
Rep. (Tex.) 419 ; but not in a judgment for 
the debt; 6 Col. App. 885 ; 40 W. Va. 194; 
nor by purchase of the property under cir¬ 
cumstances from which a contrary inten¬ 
tion would be presumed ; 160111.116. Such 
merger discharges a guarantor of the lien 
which it destroys; 97 la. 77; or a surety 
for its payment; 77 L. T. Rep. 188. A 
mechanic’s lien assigned to one who took a 
mortgage on the property affected, the con¬ 
sideration of which was used in the pur¬ 
chase of the lien, did not merge, since it 
did not appear to be the intention of the 
parties or required by justice ; 87 Neb. 207. 

If two foreclosure decrees rendered in the 
same action on different obligations in favor 
of different persons, become the property 
of one person, neither will merge: 62 N. 
W. Rep. (Ia.) 662. 

Of Contracts. Oral agreements, pro¬ 
posals, or negotiations by letter merge in a 
subsequent written contract respecting the 
same subject-matter; 38 U. S. App. 749; 
S. C. 74 Fed. Rep. 94; 88 t<f. 116; 97 Term. 
469; 165 111.95; 10 Wash. 889 ; 88 Hun 189; 
93 Wis. 23 ; so a written option to sell land 
is merged in the subsequent contract of 
sale ; $3 Pac. Rep. (CoL) 601 ; and the seller 
of chattels is not liable for any breach of 
warranties not contained in the written 
contract; 73 Fed. Rep. 994; but this rule 
does not apply to a collateral agreement 
upon which the instrument is silent, not 
affecting its terms; 117 Cal. 96. A bank 
check is a contract in the sense that it 
merges ail previous transactions leading up 
to it; 47 Ia. 671; so ia a note ; 4 Pa. 317 ; a 
charter party ; 12 N. Y. 561; & bond of one 
party to a joint contract debt; 7 Mo. 604. 

Generally the provisions of a contract of 
sale are merged in a deed made in execu¬ 
tion thereof ; 80 Md. 495 ; .but not so as to 
prevent the enforcement in equity of a 
clause in the contract not inserted in the 
deed; 133 Ill. 885; or where the contract 
is for the sale of two distinct properties and 
the conveyance only of one ; 172 Pa. 331; 
6 Ohio Dec. 273 ; see 74 Mich. 183 ; 44 id. 
15; but the mere absence from the deed 
of a provision contained in a contract does 
not necessarily operate to continue the 
latter; 20 Can. S. C. 181. A covenant in 
the contract to deliver possession to the 
purchaser is not merged in the covenants of 
title of the deed ; 84 Hun 430. A parol 
agreement between father and son that 
the latter shall have the property after 
his parents’ death, in consideration of 
help in carrying on the farm, does not 
merge as to the undivided half part not con¬ 
veyed by a subsequent conveyance from 
the father to the son of an undivided half 
part of the property made in contempla¬ 
tion of the re-mamage of the father; 69 
Vt. 535. 

A specialty taken for a simple contract 
debt merges it; 40 W. Va. 194. A new con¬ 
tract with respect to the subject-matter of 
a former one, and which appears to be sup¬ 
plementary, does not merge the former; 43 
Neb. 584. A note is not merged in a judg¬ 
ment note taken as additional security ; 91 
Va. 446. See 7 Wait, Act. Sc Def. 320. As to 
merger of the original cause of action in a 
judgment recovered upon it, see Judg¬ 
ment. 

In Criminal Law. When a greater 
crime includes a lesser, the latter is merged 
in the former; 1 East, P. C. 411; 72 N. C. 
447; 1 Bisli. N. Cr. L. § 786; Cl. Cr. L. 
35, 36; 109 Mass. 349 ; 7 Misc. Rep. 478. 
Murder, when committed by blows, neces¬ 
sarily includes an assault and battery; a 
battery, an assault; a burglary, when ac¬ 
companied with a felonious taking of per¬ 


sonal property, a larceny : in all these and 
similar cases, the lesser crime is merged in 
the greater. 

Merger of crimes exists only when a 
misdemeanor ia an ingredient or a felony ; 
formerly there was a distinct merger and 
the trial must be for the felony, but this 
la so no longer, as a general rule; the mis¬ 
demeanor and the felony must now be a 
constituent part of the same act in order 
that acquittal of the latter may be pleaded 
in bar of prosecution for the former; 1 
Whart. Cr. L., 9th ed. §§ 270, 395 ; 1 Bish. 
N. Cr. L. §§ 804-14; tne essential result 
is thus well expressed : * ‘The same act can¬ 
not be punishable both as a felon}'and as a 
misdemeanor: ” 1 McClain, Cr. L. § 22. In 
many, probably most, of the states, under 
an indictment for certain felonies, which 
include a misdemeanor, there may be con¬ 
viction of the latter. “ When two crimes 
are of equal grade there can be no tech¬ 
nical merger;" as, in the case of a con¬ 
spiracy to commit a misdemeanor, and the 
subsequent commission of the misdemeanor 
in pursuance of the conspiracy ; the two 
crimes being of equal degree, there can be 
no legal merger; 4 Wend. 265 ; 26 N. J. L. 
313; 29 id. 458 ; 48 Me. 218 ; 36 Ind. 28U. 

The most frequent application of the 
principle of merger of crimes is in the 
common law rule which was generally fol¬ 
lowed in this country (subject to the ex¬ 
ception just stated) that a conspiracy to 
commit a felony is merged in the latter, if 
it be accomplished ; 5 Mass. 106 ; 5 Am. 
St. Rep. 900, note ; if the felony is not in fact 
committed, there is no merger, and there 
may be a conviction of the conspiracy ; 28 
N. Y. 177; but when the crime is a mis¬ 
demeanor at common law and a felony by 
statute, there is still a merger; 4 Park. 
Cr. Cas. 206. A very late authority con¬ 
siders that “the weight of the more 
recent cases ” ia that the conspiracy is not 
merged even if the crime intended be a 
felony; 2 McClain, Cr. L. § 079 ; and this 
view is strongly supported; 42 Fed. Rep. 
829 ; 64 Mich. 252 ; 30 Conn. 500 ; 86 Ia. 
216 ; and is expressly held in England ; 11 
Q. B. 929; 12 Cox, C. C. 87. 

It has been held that where one in an 
effort to commit a misdemeanor does some 
act which is itself a felony, he can be pun¬ 
ished only for the latter; 2 Moo. Sc R. 469 ; 
5 C. &, P. 553 ; but in referring to a case 
which precisely illustrates this point, where 
one seeking to obtain goods by false pre¬ 
tences, which is a misdemeanor, commits 
a forgery, which ia a felony, Lord Denman 
considered that an acquittal of the latter 
ought to be no bar to an indictment for 
the former; 11 Q. B. 946. See 0 Biss. 259. 

Of Rights. Rights are said to be merged 
when the same person who is bound to pay 
is also entitled to receive. This is more 
properly called a confusion of rights, or 
extinguishment. 

When there is a confusion of rights, and 
the debtor and creditor become the same 
person, as by marriage, there can be no 
right to put in execution ; but there is an 
immediate merger ; 2 Ves. 264. 

In Torts. Where a person in commit¬ 
ting a felony also commits a tort against a 
private person, in this case the wrong is 
sunk in the felony, at least until after the 
felon’s conviction. 

The old rule, that a trespass is merged in 
a felony, has sometimes been supposed to 
mean that there is no redress by civil ac¬ 
tion for an injury which amounts to a 
felony. But it is now established that the 
defendant is liable to the party injured 
either after his conviction; Latch 144; 
Noy 82 ; W. Jones 147 ; 1 Hale, PI. Cr. 548 ; 
or acquittal; 12 East 409; 2 Hay w. 108. If 
the civil action be commenced before, the 
plaintiff will be non-suited ; Yelv. 90 a, n. 
See Ham. N. P. 63; Kel. 48; Cas. temp . 
Hardw. 350 ; Lofft 88; 3 Me. 458. Buller, 
J., says tliis doctrine is not extended beyond 
actions of trespass or tort; 4 Term 333. 
See, also. 1 H. Blackst. 588, 588, 694; 15 
Mass. 78, 830 ; 1 Gray 88, 100. 

This doctrine doubtless had its origin in 
the English system of relying on private 
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pnw'cutors and forfeiture of felons 1 goods ; 
but it has been repudiated in this oountry, 
and the civil remedy and the criminal pros* 
ccuiion go side by side, and neither has any 
dependence upon the other ; 88 Fla ft® ; 19 
Ohio St. 462 ; 1 Gray 83 ; 30 Miss. 483 ; 6 N. 

H . *54. 6 B. Monr 36 ; 1 Tex. Civ. App. 400 ; 
67 Hun 570. Even in England it is said 
that '* so much doubt has been thrown upon 
the supposed rule in recent cases that it 
seems, if not altogether exploded, to be 
cuilv awaiting a decisive abrogation." Poll. 
Torts 235. 

See. generally, as to this common law 
doctrine in the 'United States : 1 Ala. 8; 35 
ni, 184 ; 15 Mass.‘336; 23 Wend. 285 : 1 Coxe 
115; 1 Miles 31$ ; 6 Rand. 228; 1 Const. S. 

0. 231 ; 3 Root 90; 3 Hawks, N. C. 251 ; 16 
Ga. 203: 17 Ind. 105; 19 Greenl. 892 ; 6 
Humph. 433 : 8 Tex. 6 ; 10 Wheat. 478, 494 ; 

1 Hill. Torts 61. 

In some states, as New York, it is pro¬ 
vided that the right of action of any person 
injured by any felony shall not. in any case, 
be merged in such felony, or be in any 
manner affected thereby. 

Of Corporations. Actual corporate 
union is usually called consolidation in 
America and amalgamation in England. 
Railroad corporations are more commonly 
the subject of such consolidation. 

Consolidation requires legislative author¬ 
ity or consent; 101 U. S. 71; 30 Pa. 44 ; 88 
Tenn. 138; 16 Ind. 46. Statutes exist in 
most, if not all, of the states, for this pur¬ 
pose. Many of them are abstracted in 1 
Thomp. Corp. § 305. The state has the 
same power to authorize a consolidation of 
two existing corporations as it has to au¬ 
thorize individuals to incorporate; 46 Mich. 
234. 

A permit given in a charter of a railroad 
company to connect or unite with other 
roads, refers merely to physical connection 
of the tracks and does not authorize the 
purchase or even the lease of such roads or 
any union of franchises ; 161 U. S. 677. 

Where the charters of the constituent 
companies or some statute to which the 
charters are subject do not provide other¬ 
wise, the consent of all stockholders is re¬ 
quired ; 53 Tex. 96 ; 4 Biss. 78; 54 Barb. 42 ; 
a state legislature cannot ordinarily compel 
a stockholder to transfer his stock because 
the majority have voted to consolidate ; 1 
Wall. 25; but it has been held that the legis¬ 
lature may, when public necessity requires 
it, grant authority to consolidate existing 
connected railways, if it provide just com¬ 
pensation for dissenting stockholders; 24 
S\ J. Eq. 455. Where statutes existed be¬ 
fore a consolidating company was char¬ 
tered, or one is passed which is binding 
upon it, provisions in such statutes author¬ 
izing consolidation by the vote of a certain 
proportion of stockholders are binding 
upon a dissenting minority ; such statutes 
commonly provide for the purchase of dis¬ 
senting stock by a sale or on an appraise¬ 
ment. If there be no such statute or char¬ 
ter provision, a stockholder is not bound to 
consent to consolidation, nor to surrender 
his interest in the original corporation ; 1 
Thomp. Corp. § 343. 

Equity will enjoin a consolidation at the 
suit of a dissenting stockholder, in cases 
where he is not bound by the action of the 
majority ; 4 Biss. 78; 29 Vt. 45; it has been 
held that an injunction will be continued 
only till the dissenting stockholder's in¬ 
terest has been secured ; 80 Pa. 42 ; 16 Ind. 
46, a dictum. These two cases are criti¬ 
cised in 4 Biss. 78, and their doctrine disap- 

E roved in 1 Thomp. Corp. § 351. A stock- 
older’a subscription in case of Buch a con¬ 
solidation is held to be released ; 9 Ind. 58; 
4 Biss. 78. 

After consolidation has been effected and 
a de facto corporation formed, only the 
state can attack the charter; 36 Kan. 121 ; 
especially if the new company him acted as 
a Corporation for a considerable time; 51 
Kan. 617. 

The legal effect of consolidation Is to 
extinguish the constituent companies and 
create a new corporation, with all the 
property, liabilities, and stockholders of the 
oLd companies; 41 Ark. 509 ; 64 Ala. 603: 


16 Ind. 46; 27 S. C. 385 ; 138 III. 467; and 
all their franchises, ordinarily; id. Con¬ 
solidation is not sale, and when two com¬ 
panies are authorised to consolidate theli 
roads, it is to be presumed that the fran¬ 
chises and privileges of each continue to 
exist in respect to the several roads so con¬ 
solidated ; 109 U. S. 106; 9$ U. S. 677: the 
respective roads and properties of two rail¬ 
road companies which nave been consoli¬ 
dated, retain their respective status to¬ 
wards the publio and the state ; id. Some 
cases appear to hold that the old companies 
continue to exist. See 133 Ill. 467; 42 Mo. 63; 
151 Mass. 302 (where the statute eo required). 
It is said in a leading case that " consoli¬ 
dation" has not acquired a recognized 
judioial construction ; it may mean a union 
by which the old companies cease to exist, 
or the absorption of one by the other, the 
former thus securing enlarged powers. 
Where a statute merely authorizes consoli¬ 
dation upon term9 to be agreed upon by 
the companies, the character of the con¬ 
solidation is determined by the agreement; 
64 Ala. 60S. 

Where a railroad consolidated with a 
smaller road, it was held that the former 
preserved its legal, though not its actual, 
identity, and that the latter and all its 
members passed into the former and became 
members thereof; 30 Pa. 45. The old com¬ 
panies are not of necessity dissolved ; it 
depends upon the language of the statute ; 
92 U. S. 665. 676. 

Technically, the consolidated company is 
a new corporation, but as regards the bus¬ 
iness of the old companies and their re¬ 
spective creditors, it is a continuation of the 
old companies under a new name; 39 Mo. 
App. 574. The new company is bound to 
perform tbe duties of the old companies; 
08111.489; it usually lias the powers of both 
of its constituents; 21 Ill. 451. ** As a 

general rule, the new company succeeds to 
the rights, duties, obligations, and liabilities 
of each of the precedent companies, wheth¬ 
er arising ex contractu or ex delicto. The 
charter powers, privileges, and immunities 
of the corporations pass to and become 
vested in the consolidated company," un¬ 
less otherwise provided by law ; l Thomp. 
Corp. § 365. See 61 Mo. 176. 

But it has been held that the powers, etc., 
of the new company are no greater than 
those of the constituent company having 
the fewest privileges ; 66 Me. 48 ; a difficult 
rule to apply. 

The new corporation as an incident of con¬ 
solidation assumes the debts and liabilities 
of the constituent companies, and is notan 
innocent purchaser for value of the prop¬ 
erty of those companies so as to protect it 
from liability for taxation ; 35 Fla. 625. 

Where two roads are consolidated, one 
of them having a right to exemption from 
taxes, and the old company being extin¬ 
guished, its right of exemption does not 
pass to the new company ; 152 U. S. 301. 
The legislature cannot increase the taxes 
of the exempt company after consolidation, 
but may tax that of the other precedent 
company; and where a taxable corporation 
is merged into an exempt company, the 
property of the former is taxable ; 92 U. S. 
665; 117 U. 8. 189. It is held thAt where 
an exempt company and a taxable company 
consolidate, the property of each will con¬ 
tinue as it was before, in relation to tax¬ 
ation , 90 Mo. 30 ; 37 N. J. L. 240; 110 N. 
C. 137. As to betterments on a consolidated 
company, one of whose constituents was 
not taxable, see 92 U. S. 682. 

Where two companies were exempt ex¬ 
cept on net earnings above ten per centdivi- 
dends and this was based upon conditions 
which could only be performed by the con¬ 
stituent companies while operating separate 
lines (keeping accounts and rendering cer¬ 
tain reports to the state), and the new com¬ 
pany mingled the assets and ran continuous 
trains over its lines and could not show the 
net profits of each road, it was held that the 
new company had no right to the former 
exemption ; 96 U. 8. 608. 

Consolidation does not abate a suit pend¬ 
ing against one of the companies; 106 Mo. 


594; 2 Grant (Pa.) 348; 53 Miss. 159 ; con¬ 
tra, 40 Kan. 193 ; 40 Ga. 70S. The m« 
company may be substituted under the ori¬ 
ginal* process without the issue of prooees 
against it; 89 Mo. App. 882. 

A railroad company is not relieved from 
liability on the mortgage bonds of a constit¬ 
uent oompany by consolidation; 21 N. Y. 
8. 702. A consolidated company may use 
a patent under which both of the precedent 
companies were Licensed ; 1 Low. 338 ; and 
may occupy the streets of a city, if the 
constituent companies had the power; 53 
Fed. Rep. 715. It may sue aliarenoldera of 
either old company for oalls; 18 C. B. K ; 
18 Ohio St. 228. Non-assenting subscrib¬ 
ers to stock are not released ; 25 Kan. 261; 
contra , 10 Ind. 98. A consolidated com¬ 
pany is entitled to a donation made by a 
town to one of the companies; 5 Ill. App. 
579; 94 Ind. 1 ; but see 69 Mo. 150. The 
title to lands conveyed to a constituent 
company vests in the consolidated com¬ 
pany ; 128 Ind. 266 ; 67 How. Pr. 439 ; and 
its mortgage, secured upon its consolidated 
property is paramount to the unsecured in¬ 
debtedness of the constituent companies ; 
15 Fed. Rep. 768. 

A consolidated company is liable for the 
debts of the constituent companies; 29 
Ind. 465; and they can be enforced only 
against it; 56 Tex. 609 ; see 106 Mo. 594 ; 
even in the absence of an express declara¬ 
tion to that effect ; 117 Ind. 501. It is held 
to be liable in equity for Buch debts at least 
to the value of property received ; 13 Fed. 
Rep. 522 ; and the remedy at law is said to 
be complete; 81 Ill. 429. It is liable on a 
judgment against a constituent company ; 
43 III. 199. Bonds that had no lien before 
consolidation do not Acquire a lien by con¬ 
solidation ; 114 U. S. 587 ;. but see 45 Ohio 
St. 592. The liability of the new company 
extends to damages due by a constituent 
company to a riparian owner ; 75 Ill. 524 ; 
and damages due by a constituent company 
for breaking into a neighbor’s mine ; 47 L. 
J. Ch. 20; and for damages caused by its 
negligence; 49 Ala. 582; 41 Ark. 543 ; 62 
Ga. 682; for the death of an employe ; 17 
Md. 489. A cause of action on a constitu¬ 
ent company's debt is against the consoli¬ 
dated company alone ; 63 N. Y. 307. The 
necessary tacts to establish liability should 
be averred ; 33 Mich. 251. 

A railroad corporation is a corporation 
under the laws of its state, although con¬ 
solidated with a like corporation created 
under tbe laws of another state ; 94 U. S. 
444 ; and a state can legislate for that part 
of a consolidated company which is within 
its limits, just as if no consolidation had 
taken place ; 94 U. 8. 164. A consolidated 
inter-state corporation has, in each state, 
all the powers which its constituent com¬ 
pany had in that state, but not the powers 
which the constituent company of the 
other state had in suoh other 6tate; 123 
Ill. 467; it acts as a unit and may trans¬ 
act its corporate business in one state for 
both; 45 Fed. Rep. 812. So far- as each 
state has control over the charter it grants, 
the corporations remain different and sepa¬ 
rate ; 19 Fed. Rep. 804; it dwells in both 
states and is a corporate entity in each; 
it has a citizenship identical with each; 
45 Fed. Rep. 812. A constituent company 
consolidated with a corporation of another 
state remains a citizen of its own 6tate for 
the purposes of federal jurisdiction ; 136 
U. S. 356. A railroad extending in several 
states is not a citizen of each for purposes 
of federal jurisdiction ; 167 U. S. 659. 

A practical merger of corporations is 
sometimes effected by the purchase by one 
company of the Bhares of another. This 
likewise requires legislative authority. See 
28 N. J. Eq, 398. Or a merger may be by 
the purchaso of all the corporate property 
under a statute; 20 Ind. 457. The right to 
consolidate with another railroad corpora¬ 
tion includes the right to make a fair and 
lawful agreement with it for the inter¬ 
change of traffio and for the joint use of 
terminal facilities, the right to buy one- 
lialf of its stock for the shareholders of 
the purchaser and to guarantee the pay¬ 
ment of its bonds; 73 Fed. Rep. 983. 
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MILITARY BOUNTY LAND 



WTATUS. A dwelling; a sent; * 
station ; quarters; the place where one 
lives or stays. Spelman. 

METAYER SY8TCM. A system 

under which land was divided into small 
farms among f Ami lies, the landlord supply¬ 
ing the stock, and receiving in lieu of rent 
a fixed proportion of the produce. 1 Mill, 
Pol. Econ. 296, 363. 


general oounoll immemorially held in Eng¬ 
land. 1 Sharaw. Bla. Com. 147. 

One of the great oounoils of king and 
noblemen in Saxon times. 

These great councils were severally called 
tritena-qemotea, afterwards mictl synoths 
and mtccl-gemotcs. Cow el, edit. 1727; 
Cunningham, Law Diet. Micel-Gemotes. 
See WITKN AQEMOT. 


METES AND BOUNDS. The bound¬ 
ary-lines of land, with their terminal points 
and angles. Courses and distances control, 
unless there is matter of more certain de¬ 
scription, e. g. natural monuments ; 42 Me. 
209. A joint tenant CAnnot convey by 
metes ana bounds ; 1 Hill. R- P* See ; 
Boundary. 

METHOD. The mode of operating, or 
the moans of attaining an object. 

It has been questioned whether the 
method of making a thing can be patented. 
But it has been considered that a method 
or mode may be the subject of a patent, 
because when the object of two patents or 
effects to be produced is essentially the 
same, they may both be valid, if the modes 
of attaining tne desired effect are essen¬ 
tially different. Dav. Pat. Cas. 290 ; 2 B. 
& Aid. 350 ; 2 H. Blackst. 492 ; 8 Term 106 ; 

4 Burr. 2397 : Perpigna, Manuel des /nwn- 
teurs, etc., c. 1, sect. 5, § 1, p. 23. See 
Patent. 

METHODIST EPISCOPAL 
CHUBCH. The -Methodist Episcopal 
Church” of the United States, and the 
Methodist Episcopal Church, South, are 
judicially known, since 1845, to have been 
distinct, separate, and independent organ¬ 
izations. 5 Bush. (Ky.) 401. 

Jn E TBB (Greek). A measure. See 
Measure. 

METRIC SYSTEM. A system of 

measures for length, surface, weight, val¬ 
ues, and capacity, founded on the metre as 
a unit. See Measure. 

METROPOLITAN. One of the titles 
of an archbishop. In England the word is 
frequently used to designate statutes relat¬ 
ing exclusively to the city of London. 

METROPOLITAN BOARD OP 
WORKS. A board for the better sewer¬ 
ing, draining, lighting, etc., of the metrop¬ 
olis. 18 & 19 Viet. c. 120. See Local 
Government Board. 

The board has ceased to exist and has 
been superseded by the London County 
Council. Byrne. 

MET TE 8 HEP, or METTEN- 
BCHEP. An acknowledgment paid in 
a certain measure of com ; or a fine or 
penalty imposed on tenants for default in 
not doing their customary service in cut¬ 
ting the lord s corn. 

MRUBLES. In French Law. Mov¬ 
ables. Things are meubles from either of 
two causes: (1) From their own nature, 
e. g. tables, chairs; or (2) from the deter¬ 
mination of the law, e. g. obligations. 
Rap. & Law. Diet. 

MjstuS (Lat.). A reasonable fear of 
an intolerable evil, as of loss of lifeor limb, 
such as may fall upon a brave man (trirum 
constantem). 1 Snarsw. Bla. Com. 131 ; 
Calvinus, Lex. And this kind of fear alone 
will invalidate a contract as entered into 
through duress. Calvinus, Lex. 

Ida more general sense, fear. 

MEXICO. A federative republic. The 
president is elected for four years by the 
people and is assisted by seven secretaries 
of state. The senate consists of fifty-six 
members, two for each state, who are 
elected for two years by the people. Mem¬ 
bers of the house of representatives are 
elected by the people. 

MICHAELMAS TERM. See Term. 




or mixed council, consisting both of ec¬ 
clesiastics and the nobility, three times a 
year, which was not properly called a par¬ 
liament till Henry IIl.’s time. Cowel, ed. 
1737; Cunningham, Law Diet. Synod , 
Micel-Gemotes. 

MICHEL-SYWOTH (Sax. great coun¬ 
cil). See Michel-Grmot. 

ML CHER Y. Theft; cheating. 

MICHIGAN. The name of one of the 
states of the United States of America. 

It wm admitted Into the Union by act of congress 
of January SB, 1887. 

The first constitution of the state was adopted 
June 24, IBS. 

M ID-C HAN NEL. Such terms as 
"middle of the main channel" and “mid- 
channcl," when applied to navigable streams 
(q. t».), usually refer to the thread of the 
navigable current, and, if there be several, 
to the thread of the one beet suited ana 
ordinarily used for navigation. 258 U. S. 
593. 

MIDDLE OF THE STREAM. As 

applied to a navigable river, is the same as 
the middle of the channel of such stream. 
202 U. S. 50, quoting Mr. Justice Field. 
See Thalweg ; Boundary. 


MIDDLE THREAD. 
Filum. 


Sec Ad Medium 


MIDDLEMAN. One who has been em¬ 
ployed as an agent by a principal, and who 
has employed a sub-agent under him by au¬ 
thority of the principal, either express or 
implied. He is not, in general, liable for 
the wrongful acts of the sub-agent, the 
principal being alone responsible ; 3 Campb. 
4 ; 6 Term 411 ; 14 East 605. 

A person who is employed both by the 
seller And purchaser of goods, or by the pur¬ 
chaser alone, to receive them into his pos¬ 
session, for the purpose of doing something 
in or about them : as, if goods be delivered 
from a ship by the seller to a wharfinger, 
to be by him forwarded to the purchaser, 
who has been appointed by the latter to re¬ 
ceive them ; or if goods be sent to a packer, 
for and by orders of the vendee, the packer 
is to be considered as a middleman. 

The goods in both these cases will be con¬ 
sidered in transitu, provided the purchaser 
has not used the wharfinger's or the packer's 
warehouse as his own. and have an ulterior 
place of delivery in view ; 4 Esp. 82 ; 2 B. 
& P. 457; 3 id. 127, 400; 1 Campb. 282 ; 1 
Atk. 245 ; 1 H. Blackst. 864 ; 3 East 93. 

MIDSHIPMAN. A naval cadet in a 
ship of war whose business it is to second 
and transmit the orders of the superior of¬ 
ficers and assist in the management of the 
ship and its armament. Webster. See 
Longevity Pay. 

MIDWAY, See Thalweo. 

MIDWIFE. In Medical Jurispru¬ 
dence. A woman who practises midwifery; 
a woman who pursues the business of an 
accoucheuse. 

A midwife is required to perform the 
business she undertakes with proper skill ; 
and if she be guilty of any mala praxis she 
is liable to an action or an indictment for 
the misdemeanor. See Viner, Abr. Physi¬ 
cian; Corny ns, Dig. Physician; 8 East 848; 
2 Wils. 259 ; 4 C. A P. 398, 407 a ; 2 Rues. 
Cri. 888. 

MIESES. In Spanish Law. Grain 

crops. 


MI CHE L-GEMOT (spelled, also, micel- MIGHT. In an instruction for personal 

gemote, mycel-gemot. Sax. great meeting injuries it was not error to use the word 
or assembly). One of the names of the “might” instead of “would." 137 Ky. 719, 


126 S. W. 370. 

MIGRATION. See Import 

MILE. A length of a thousand paces, or 
seventeen hundred and Bixty yards, or five 
thousand two hundred aud eighty feet. It 
contains eight furlongs, every furlong being 
forty poles, and each pole sixteen feet six 
inches. 2 Stark. 89. 

MILEAGE. A compensation allowed 
by law to officers for their trouble and ex¬ 
penses in travelling on public business. 

It usually signifies an allowance for trav¬ 
elling, as so much by the mile. 7 Mont. 82. 

In computing mileage, the distance by 
the road usually travelled is that which 
must be allowed, whether in fact the officer 
travels a more or less distant way to suit 
hia own convenience ; 16 Me. 431. 

An allowance to a district attorney for 
mileage in the R. S. $823, is simply a reim¬ 
bursement for travelling expenses ; 158 U. 
8. 346 ; irrespective of the amount of his 
compensation under the law ; id.; he is al¬ 
lowed mileage for travelling from his place 
of abode to the place of examination, 
though the latter is his official headquarters, 
if his abode is elsewhere ; 4 U. S. App. 886; 
it should be computed for the most con¬ 
venient and practicable route and not by 
the shortest; id.; and will not be allowed 
one who goes home every Saturday and re¬ 
turns on Monday during a continuous ees- 
sion of the court; 153 U. S. 88. 

See Interstate Commerce Commission ; 
Ticket. 

MILES. In Civil Law, A soldier, 

( Vet a ** militia ” auf a “ multitudine'* aut 
a numero “ mille hominum L. 1,§ 1, D., 
de testam. miiit .) Vooab. Jur. Utr. 

In Old. English Law. A knight, be¬ 
cause military service was part of the feu¬ 
dal tenure. Also, a tenant by military ser¬ 
vice, not a knight. 1 Bla. Com. 404 ; Held. 
Tit. Hon. 334. 

MILESTONES. Stones set up to mark 
the miles on a road or railway. The high¬ 
way rate, etc., act, 1882, constitutes the 
expense incurred in maintaining replac¬ 
ing, or setting up milestones, a lawful 
charge upon the highway rate. 

In England, railway companies were 
required by the Railways Clauses Act of 
1845 to set up such posts. Likewise, the 
trustees of turnpike roads were required to 
erect milestones on roadB by 3 Geo. 4, c. 27, 
b. 119. Byrne. 

MILITARY. Anj-thing pertaining to 
war or to the army. 

MILITARY BOUNTY LAND. 

Land granted by the United States to 
soldiers for services rendered in the army. 

Claims for bounty land can be valid only 
on the following conditions: (1) The sol¬ 
dier must have been regularly mustered 
into the United States service (2) That bis 
services were paid for by theUnited States ; 
(3) That he served with the armed forces 
of the United States, subject to the military 
orders of a United States officer; 5 P. D. 
o. s. 92. 

Title to bounty land is not impaired by 
the promotion to a commissioned officer of 
a private who subsequently continued in 
the service to the end of the war ; 1 L. B. 
P. 115. 

Under act March 3, 1850, title to bounty 
land is acquired, not only by militia or vol¬ 
unteers serving under the general com¬ 
mand of the United States and in time of 
war, but also by those rendering military 
service, whether in war or not. and whether 
under the authority of the United States, 
or of a state or territory, if the U nited States 
has paid for the service. Service rendered 
in removing the Cherokee Indians is em¬ 
braced by the act and gives title; 7 Op. 
A tty. Gen. 606, 

Under R. 8. § 2424, a soldier's widow who 
has remarried and has a husband living has 
no status as a claimant for a bounty-land 
warrant; 4 P. D. 86. 

Underact of Sept. 28,1850, a second mar¬ 
riage deprives a widow of title, unless she 
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wit a widow at the date* of the p**ag« of 
the act and of Alin* her application; and if 
she be nunhd or dead, the minor children 
are entitled; 3 L B. P. 7. 

Iwmanoe of a bounty land warrant to a 
widow under the belief that her husband 
waa dead, cannot be regarded aa a satis¬ 
faction of his claim, should it be shown that 
he is alive; 2 P. D. o. a. 488. 

MILITARY COURTS. See Court- 
Martial. 

MILITARY KZPEDmOH. See 

Neutrality. 


February 18,1083; March 18,1888; March 
18,188S; February 18, 1875. See, aleo, Act 
of February 28, 1785 ; 5 Wheat 1; 8 8. AR, 
158, 790; the general regulations, and the 
orders of the president. 

The act of 1808 consists of three sections, 
the first section contain in gone hundred ana 
one articles, which describe very minutely 
the various military offences, the punish¬ 
ments which may be inflicted, the manner 
of summoning and the organization of 
courts-martiaL These articles are called 
the artioles of war. Their provisions ex¬ 
tend to the militia mustered into the United 


MILITARY FORCES. Persons 

designated bv tbe Draft Act of 1917, 
registered and enrolled under it and thus 
subject to be called into active service, were 
part of the military forces of the united 
states within the meaning of ( 3 of the 
Espionage Act. 249 U. S. 216. 

MILITARY FEUDS. The genuine 
or original fends which were in the hands 
of miHtarr men, who performed military 
duty for tneir tenures. 

MILITARY GOVERNMENT. That 

type of military jurisdiction under the 
Constitution of the United States to be exer¬ 
cised in time of foreign wax without the 
boundaries of the United States, or in time 
of rebellion and civil war within states or 
districts occupied by rebels treated aa 
belligerents. Military government’ super¬ 
sedes, as far as may be deemed expedient, 
the local law, and is exercised by the military 
commander under the direction of the 
President, with the express or implied sanc¬ 
tion of Congress. 4 Wall. (U. S.) 141, 142. 
See Military Jurisdiction ; Military 
Law, JuaisDicnoN Under ; Martial Law 

MILITARY JURISDICTION. There 

are under the constitution three kinds of 
military jurisdiction; one to be exercised 
both in peaoe and war ; another to be ex¬ 
ercised in time of foreign war, without the 
boundaries of the United States, or in time 
of rebellion and civil war, within the 
states or distnetsoooupied by rebels treated 
as belligerents; and a third to be exercised 
in time of invasion or insurrection within 
the limits of the United States, or during 
rebellion within the limits of states main¬ 
taining adhesion to the national govern¬ 
ment, when the public danger requires 
its exercise. The first of tbeee mar be 
called jurisdiction under military law, 
and is found in acts of congress prescribing 
rules and articles of wax, or otherwise 
providing far the gov e rnment of the na¬ 
tional forces; the second may be distin¬ 
guished as military government, super¬ 
seding as far as may be deemed expedient, 
the local law, and exercised by the military 
commander under the direction of the 
president, with the express or impUed sanc¬ 
tion of congress; while the third may be 
denominated martial law proper, which 
title see ; 4 Wall. 141. 

MILITARY LAW. A system of regu¬ 
lations for the government of an army. 1 
Kent 841, n. 

That branch of the laws which respects 
military discipline and the government of 
persons employed in the military service, 
be Hart, Courte-Mart. 16. 

Military law is to be distinguished from 
martial law. Martial law extends to all 
persons; military law to all military per¬ 
sons only, and not to those in a civil capac¬ 
ity. Martial law supersedes and suspends 
the civil law, but military law is super- 
added and subordinate to the civil law. 
Birk. MiL G. A Mart. L. 1. See 2 Kent 10; 
84 Me. 126 ; Marti ai Law ; Coukt-Mar- 
tlal ; Military Jurisdiction. 

The body of the military law of the 
United States is contained in the “act 
establishing rules and articles for the gov¬ 
ernment of the armies of the United 
States,* approved April 90, 1806, and vari¬ 
ous subsequent acts, some of the more im¬ 
portant of which are those of May 29,1880; 
August 6, 1846; July 29, 1861 ; August 8, 
1881; August 5, 1861; December 24, 1861 ; 


States service, and to marines when serving 
with the army. 

The military law of England was con¬ 
tained in the Mutiny Act, which has been 
passed annually from April 12,1689, to 1879, 
when the Mutiny Act was consolidated 
with the articles of war, and this act was 
amended in 1881 by the Army Act (see 
Mutiny Act), and the additional articles 
of war made and established by the sover¬ 
eign. 2 Steph. Com. 589. 

In addition, there are in both countries 
various usages which constitute an un¬ 
written military law, which applies to 
those cases where there sure no express 
provisions. 12 Wheat. 19; Ben At, Mil. 
Law 8. 

The sovereign, in England, has authority 
to ordain, by articles of war, with regard 
to crimes not specified bv military law, 
every punishment not reaching to death or 
mutilation; the nreddent of the United 
States cannot ordain any penalty for any 
military crime not expressly declared by 
act of congress. 

The civil courts have no authority to re¬ 
view, control, or in any manner interfere 
with the action of the military tribunals, 
while regularly engaged in the exercise of 
their appropriate jurisdiction; 89 Fed. Rep. 
176. 

Consult Ben At; De Hart; Cross; Samuels; 
Tytler, Military Law; Risley, Law of War; 
see Militia. 


MILITARY LAW, JURISDICTION 
UNDER. That type of military juris¬ 
diction under the Constitution of the United 
States to be exercised both in peace and war. 
It is found in acts ot Congress prescribing 
rules and articles of war, or otherwise pro¬ 
viding for the government of the national 
forces. 4 Wall. (U. S.) 141, 142. See 
Military Jurisdiction ; Military Gov¬ 
ernment ; Martial Law. 

MILITARY OCCUPATION . This at 
most gives the invader certain partial and 
limited rights of sovereignty. Until con¬ 
quest, the sovereign rights of the original 
owner remain intact. Conquest gives the 
conqueror full rights of sovereignty and, 
retroactively, legalizes all acts done by him 
during military occupation. Its only essen¬ 
tial is actual and exclusive possession, 
which must be effective. 

The occupant administers the government 
and may, strictly speaking, change the 
municipal law, but it Is considered the duty 
of the occupant to make as few changes in 
the ordinary administration of the laws as 
ponible, though he may proclaim martial 
Uw if necessary, fie may occupy public 
land and buildings; he cannot alienate them 
so as to pass a good title, but a subsequent 
conquest would probably complete the 
title. Shipscf war, warlike stores and ma¬ 
terials, treasure and like movable property 
T >elonging to the state vest in the occupant. 

State archives and historical reoords, 
charitable, etc., institutions, publio build¬ 
ings, museums, monuments, works of art, 
etc., and publio buildings of lesser political 
subdivisions are safe from seizure; bo usu¬ 
ally are public vessels engaged in scientific 
discovery. 

Private lands and houses are usually 
exempt. Private movable pro|>erty is ex¬ 
empt, though subject to contributions and 
.requisitions. Under the rules of the Brus¬ 
sels conference, the former are payments 
of money, to be levied only by the Com- 
mander-fn-Cli ief. The latter consist in the 
supply of food or transport, or articles for 


the immediate use of the troops, and may 
be exacted by the commander of any de¬ 
tached body of troops, with or without 
payment. This appears to be a modified 
species of pillage. Military necessity may 
require the destruction of private property, 
and hostile acts of communities or individ¬ 
uals may be punished in the same way. 
Property may be liable to seizure as booty. 
on the field of battle, or when a town re¬ 
fuses to capitulate and is carried by assault. 
When military occupation ceases, the state 
of things which existed previously is re¬ 
stored under the fiction of itotifminfam 
(q. r.) See Risley, Law of War 184; War. 

See Postliminium. 

MILITARY TENURE. Tenure In 
chivalry or knight service. See Knioht’b 
Service. 


MILITARY TESTAMENT. A nun¬ 
cupative will, that is, one made by word of 
mouth, by which a soldier may dispose of 
liis goods, pay, and other personal chattels, 
without the forms and solemnities which 
the law requires in other oases* 1 Viet, 
c. 12. 

MIUTE3. Knights, and in Scotch law 
freeholders. 


MILITIA. A part of the military force 
of the nation, consisting of citizens called 
forth to execute the laws of the Union, 
suppress insurrection, and repel invasion. 
The constitution of the United States 

E avidee on this subject that congress shall 
ve power to provide for calling forth the 
militia to execute the laws of the Union, 
suppress insurrections, and repel invasions; 
to provide for organizing, arming, and dis¬ 
ciplining the militia, and for governing 
such part of it as may be employed in 
the service of the United States, reserving 
to the states respectively the appointment 
of the officers, and the authority of training 
the militia, according to the discipline pre¬ 
scribed by congress. 


In accordance with the provisions of the 
constitution, congress, in 1792, act of Maj 
6, passed an act relating to the militia, 
which has remained, with modifications, 
till the present time. Under these provi¬ 
sions tin© militia can be used for the sup¬ 
pression of rebellion as well as of insurrec¬ 
tion; Birk, Mil. Gov. and Mart. L. 365; R. 8. 
§ 1042 ; 7 Wall. 700; 45 Pa. 288. The presi¬ 
dent of the United States is to judge when 
the exigency has arisen which requires the 
militia to be called out; 12 Wheat. 19; 9 
Mass. 548. He may make his request di¬ 
rectly to the executive of the state, or by 
an order directed to any subordinate officer 
of the state militia ; 3 S. & R. 160, as pro¬ 
vided by R. 9. § 1642; and see 12 Wheat. 
19; 5 Phils. 259. 

When the militia are called into actual 
service, they are subject to the same rules 
and articles of war as the regular troops ; 

R. S. § 1644, but a captain of a company of 
the National Guard of a state cannot sum¬ 
marily punish by imprisonment a member 
of bis company for refusal to obey his 
orders when the company is not acting as a 
military force, unless that authority is con¬ 
ferred by statute ; 67 N. W. Rep. (Minn.) 
989. The president may specify their term 
of aervioe, not exceeding nine months ; R. 

S. 8 1648. When in actual service the 
militia are entitled to the same pay as the 
regular troops ; R. S. § 1650. The militia, 
until mustered into the United States 
service, is considered as a state force ; 3 S. 
St R. 109; 5 Wheat. 1. See 1 Kent 262; 
Story, Const. 1194-1210. See generally 
04 III. 128; 116 u. a 267 ; Military Law ; 
Martial Law. 


teTT.1T In England milk means, com¬ 
mercially speaking, skimmed milk. 14 
Q. B. Div. 193, where it was held that the 
sale of milk which had been deprived of 
sixty per cent of its butter fat was not an 
offence under § 6, Sale of Food and other 
Drugs Act, although under S 9 of the same 
act tne sale of skimmed milk as milk is an 
offenoe; 24 Q. B. Div. 858 ; 59 L. J* M. C. 
45. 
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A milk standard may be established by 
law ; 101 N. Y. 654; 64 N. H. 404; 11 Allen 
904 ; end a state may by statute authorise 
inspectors of milk to enter all carriages 
used for its conveyance, and wherever they 
have reason to believe the milk to be adul¬ 
terated, to take specimens to be analysed 
or t€«ted; 133 Maas. 18: and vendors of 
milk must furnish samples gratuitously; 
15 So. Rep. (La.) 508. If upon inspection 
milk is found to be adulterated, the vendor 
may be compelled to pour it upon the 
ground, or return it to the person who 
supplied it; 45 N. J. L>. 469: 10 Hun 435. 
Sucnordwanees and statutes do not deprive 
persona of property without due process of 
law; 15 So. Rep. (1a.) 503; 118 U. S. 81 ; 
113 Mo- 305. See Adulteration ; Police 
Power. 

BULK DEPOT. \Vh ere an ordinance 
provided that all persons selling milk at milk 
depots should pay a specified license fee, the 
words *milk depot” should be construed to 
mean any place where milk is sold whether 
exelusixelv or in connection with other lines 
of business 153 Ky. -1ST. 156 S. W. 109. 

MTT.Ti . A eomplicate<i engine or ma¬ 
chine for grinding and reducing to fine 
particles grain, fruit, or other substance, 
or tor performing other operations by 
means of wheels and a circular motion. 

The house or building that contains the 
machinery for grinding, etc. Webster, 
Diet. 

Mills are so very different and various, 
that it is not easy to give a definition of the 
term. They are used for the purpose of 
grinding and pulverizing grain ana other 
matters, to extract the juices of vegetables, 
to make various articles of manufacture. 
They take their names from the usee to 
which they are employed; hence we have 
paper-mills, f ulling -mills, iron-mills, oil- 
mills, saw-mills, etc. In another respect 
their kinds are various; they are either 
fixed to the freehold or not. Those which 
are a part of the freehold are either water¬ 
mills, wind-mills, steam-mills, etc.; those 
which are not so fixed are hand-mills, and 
are merely personal property. Those 
which are fixed, and make a part of the 
freehold, are buildings with machinery 
calculated to attain the object proposed in 
their erection. 

It has been held that the grant of a mill 
and its appurtenances, even without the 
land, carries the whole right of water 
enjoyed by the grantor, as necessary to its 
use, and as a necessary incident; Cro- Jac. 
121. And a devise of a mill carries the 
land used with it, and the right to use the 
water ; Washb. Easem, 52. 1 S. & R. 169. 
And see 5 id. 107 ; 10 id. 63 ; 2 Caines, Cas. 
87 ; 3 N. H. 190 ; 7 Mass. 6 ; 6 Me. 154, 486 ; 
10 id. 281. 

The owner of a mill, whose dam and ma¬ 
chinery are suited to the size and capa¬ 
city of the stream, has a right to the 
reasonable use of the water to propel his 
machinery ; but he must detain it no longer 
than is necessary for its profitable en¬ 
joyment, and must return it to its natural 
channel, before it passes upon the land of 
the proprietor below ; 41 Ga. 162; 8. c. 5 
Am. Bep. 628. See 4 Ballard, R. P. § 878; 
Dam. 

A mill means not merely the building in 
which the business is carried on, but in¬ 
cludes the site, the dam, and other things 
annexed to the freehold, necessary for itB 
beneficial enjoyment; Gould, Waters§807; 
3 Mass. 280; see 6 Me. 436 ; and a water 
power also when applied to a mill becomes 
a part of the mill, and is to be inoluded in 
the valuation ; 87 Vt. 622. 

Whether manufacturing machinery will 
pass under the grant of a mill must depend 
mainly on the circumstances of each eas e; 
8 Washb. E. P. 415; 1 Brod. A B. 606; 
Ewell, Flit. 94. See 80 Conn. 18. As be¬ 
tween mortgagor and mortgagee, a saw¬ 
mill and its appointments are prima facie 
part of the realty, if no intent is shown to 
change their character; 89 Mich. 777. 
When an estate for years was by a con¬ 
veyance to the Lessee merged in the fee. It 


was held that machinery by him firmly 
annexed to the premises, did not, by opera¬ 
tion of law and without intent on hlspart, 
become a part of the realty ; 76 N. Y. 28. 
See Fixtures. 

KILL. The tenth part of a oent in 
value. 

MTT.T.1TO MOITBT. This term mean* 
merely coined money ; and it is not neces¬ 
sary that it Bhould be marked or rolled on 
the edges. Running's case, Leach, Cr. 
Cas. 708. 

MXLr-RJSIS. The name of a coin. The 
mil-reis of Portugal is taken as money of 
account, at the oustom-house, to be of the 
value of one hundred and twelve oents. 
The mil-reis of Azores is deemed of the 
value of eighty-three and one-third cents. 
The mil-reis of Madeira is deemed of the 
value of one hundred oents; 6 Stat. at 
Large, 626. 

MINA. A measure of corn or grain. 
Cow el. 

A measure of ground containing one 
hundred and twenty feet in length, and many 
in breadth. It is also taken both for a coin 
and a weight. Jacob ; Lit. Diet. 

JONAGE. A toll or duty paid for 
selling grain by the Mina. Cowel. 

MTNATOR or M1NERATOR. A 

miner. 

MIND. In its legal sense it means only 
the ability to will, to direct, to permit or 
assent. 48 N. J. L. 492. 

A popular term used to mean the rational 
faculty, or the understanding; also, the state 
of the mental faculties; inclination, desire, 
purpose, intent; also, memory, recollection. 
Anderson; 15 Wall. (U. S.) 589. 


MIND AND MEMORY. A testator 
must have a sound and disposing mind and 
memory. In other words, he “ ought to 
be capable of making his will with an 
understanding of the nature of the business 
in which he is engaged, a recollection of 
the property he means to dispose of, the 
persons who are the object or his bounty, 
and the manner in which it is to be dis¬ 
tributed between them.” Washington , J., 
3 Wash. C. C. 586, 586 ; 4 id. 262 ; 1 Green 
Ch. 82, 85 ; 2 id. 668, 604 ; 26 Wend. 235, 
306, 311, 812 ; 8 Conn. 265 ; 9 id. 105. Mind 
and memory are convertible terms; 54 
Barb. 274. 

MINE RUN COAX. In mining 
pnrlance, all of the coal that comes out of 
the mine from the picks, embracing lump, 
nut and slack. 57 S. W. 12. 

MfWRRATR (L. Lat. minera , a vein of 
metal). All fossil bodies or matters dug 
out of mines or quarries, whence anything 
may be dug; such as beds of stone which 
may be quarried. 14 M. A W. 869. con¬ 
struing 65 Geo. III. c. 18; Broom, Leg. Max. 
176*. 

Any natural production, formed by the 
action of chemical affinities, and organized 
when becoming solid by the powers of crys¬ 
tallization. Webster, Diet. But see 5 
Watts 84; 1 Crabb, R. P. 95; Oil. 

The term mineral has been defined as 
14 every substance which can be got from 
underneath the surface of the earth, for 
thejmrpoee of profit;" L. R, 7 Ch. App. 699; 
and in another case it is said that the word 
does not include anything except that 
which is part of the natural soil; 88 Ch. D. 
666. It has been held to include coal; 78 
Mo. 96; paint-stone ; 2 Stooktl 188; free¬ 
stone ; L. R. 1 Ch. 308 ; and petroleum ; 88 
Pa. 198. See On.. 

The words minerals and ores have been 
held to include only minerals obtained by 
underground working ; 147 N. Y. 495. 

The term mineral lands , as used in the 
statutes relating to the publio domain, em¬ 
braces coal lands ; 118 TJ. S. 271 ; and 
mineral deposits are not only metals proper 
but also sail, coal, and the like. 10 N. J. 
Eo. 128. 

Minerals severed from the earth fay arti¬ 


ficial means are personal property and 
dealt with by the law as such; Barr. A Ad. 
Mines 5 ; being taxable as personalty ; 94 
U. 8. 763 ; the subject of larceny ; 85 Cal. 
671 ; 166 Pa. 400 ; or recoverable in trover ; 
68 Pa. 261 ; or replevin ; 62 id. 97. This is 
not the oaee, however, where the severance 
results from natural causes or Incidentally 
from excavation ; id.; hence a nugget of 
gold found upon looee rocks was Mid to 
savor of the realty and was not the subject 
of larceny; 64 N. C. 619. See Mom and 
Mining. 

MIN ERA TOR. See Minator. 


MUTES AND MINING. A mine k 
an excavation in the earth for the purpoee 
of obtaining minerals. 

Mines of gold and silver belonged, at 
common law, to the sovereign ; 1 Plowd. 
810 ; 8 Kent 378, n.; 17 Wall. 222; and it 
has been said that, though the king grant 
lands in which mines are, and all mines in 
them, yet royal mines (q. v.) will not pass 
by so general a description ; Plowd. 686. 
In New York the state's right as sovereign 
was asserted at an early day, and reasserted 
by the legislature as late as 1828 ; 8 Kent 
878, n. in Pennsylvania the Royal Charter 
to Penn reserved one-fifth of tue precious 
metal as rent, and the patents granted by 
Penn usually reserved two-fifths of the 
gold and silver. An act passed in 1848 de¬ 
clared that all patents granted by the state 

r i the entire estate of the commonwealth. 

California, after much diKbussion, it 
seems to be finally settled that minerals 
belong to the owner of the soil and not to 
the government as an incident of sover¬ 
eignty ; 17 Cal. 199; 8 Wall. 804 ; 2 Black -17. 
In 17 Cal. 199, Field, C. J., upon thorough 
examination of the subject, rejected the 
doctrine of sovereign title as an assertion of 
personal prerogative of the British orown, 
neither applicable to our institutions nor a 
necessary incident of sovereignty in the 
larger sense. The prerogative title of the 
sovereign was in Oregon treated as con¬ 
ceded ;5 Ore. 104. It was held that in Mary¬ 
land the mines passed by royal grant to Lord 
Baltimore, subject to a reservation of one- 
fifth of gold and silver found and that the 
entire title passed to the state, the interest 
of the proprietor by confiscation, and that 
of the king by conquest; 147 U. S. 283. The 
same prerogative right was very early as¬ 
serted in New Jersey ; 80 N. J. Eq. 828, 
note. It is said that the question is not of 
practical importance since the title to min¬ 
eral lands generally in the United States is 
derived from publio grants, and the right 
to minerals therein is regulated by law; 
Barr. & Ad. Mines 179. As to mineral lands 
and olaims and their location under the 
United States laws, see Lands, Public ; 
Barr. A Ad. Mines ch. 6. See Judge Dal¬ 
las’s note to Bainbr. Mines 87. 

Minerals in the beds of navigable waters 
below low water mark are owned by the 
state against which an appropriator with¬ 
out a grant is a trespasser, although he has 
a good title against any one else ; Barr. A 
Ad. Mines 180. See 32 Fla. 82 ; 88 Pa. 880 ; 
81 id. 156 ; 144 U. S. 550 ; 22 S. C. 50. The 
same rule applies to minerals found under 
highways; lv Ga. 69; 28 Minn. 186; 117 
Ill. 411; 5 Mas. 105. See 14 A. A E. Ry. 
Cas. 466. 


Where lands are taken under the right of 
eminent domain,strictly on ly a right oi way 
passes, but it is sometimes held that the ap¬ 
propriator may use minerals taken there¬ 
from for making or repairing the road-bed; 
5 Watts 546; at least those above grade 
which must be excavated ; 29 Mo. 141; but 
the better opinion is said to be that no such 
right exists and that minerals remain the 
property of the owner of the soil; Barr. A 
Ad. Mines 186; 124 Ind. 839 ; 68 Pa. 261 ; 
2 Meto. 482. See 24 A. A E. Ry. Cas. 142. 

All mineral lands of the general govern¬ 
ment, both surveyed and unsurveyed, are 
free and open to exploration and occupa¬ 
tion, subject to such regulations as may be 
prescribed by law, and also to local customs 
or rules of miners when not in conflict with 
the lawsof the United States. R. 8. § 2819. 
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See 94 U. S. 763; Lands, Public. 

It is the policy of the government to favor 
the development of mines of gold, silver, 
and other metals, and every facility is af¬ 
forded for that purpose; but it exacts a 
faithful compliance with the conditions 
required; 128 U. 8. 073. A mineral lode 
or vein whose location is perfected under 
the law is the property of the locators or 
their assigns, and not subject to disposal by 
the government; 127 U. S. 348. 

Subject to the rights of the public, grow¬ 
ing out of its original ownership, or as pro¬ 
vided by law in special cases, tne right to 
minerals belongs to the owner of the soil, 
and passes by a grant thereof, unless sep¬ 
arated ; 1 N. Y. 504 ; 82 id. 470; Id Pick. 
814; 63 Vt. 041 ; 21 W. N. C. Pa. 491 ; but 
the owner may convey his mines by a sep¬ 
arate and distinct grant, so as to create one 
freehold in the soil and another in the 
mines; 1 Pa. 726 : 7 Cush. 861 ; 8 id. 21 ; 5 
M. & W. 50 ; 84 Ala. 228; 90 Ill. 27® ; and 
after such severance of the mine9 from the 
soil each is entirely independent of the 
other, separately inheritable, and capable 
of conveyance ; Barr. & Ad. Mine9 3. 

In case of a separate ownership, the 
owner of the mine must support the super¬ 
incumbent soil; 12 Q.B. 789; 5 M. & W. CO; 
12 Each. 259 ; and ancient buildings or 
other erections ; 2 H. & N. 828. See 2 Cent- 
L. J 655 ; 24 id. 270 ; 12 Alb. L. J. 182. But 
in California a miner will not be enjoined 
against disturbance of crops, unless the 
appropriation of the land was anterior to 
the mining location ; 23 Cal. 593. 

A lessee having the right to mine coal 
under land over which a railroad is operat¬ 
ed, can only mine so much of the coal as 
can be removed without injury to the sur¬ 
face ; 75 la. 78. The lessor’s measure of 
damages where there are sinks and depres¬ 
sions in the surface of the land due to les¬ 
see’s negligence in operating a mine, is the 
depreciation in the value of the land ; 155 
Pa, 250. 

The estate in the minerals as distin¬ 
guished from the soil, is created under 
what are known as mining leases. Where 
the minerals are undisturbed as a part of 
the soil they are said to be in place. The 
severance of the estate in the soil and in 
the minerals may be by conveyance, by 
whatever name designated, of all, or a 
clearly defined part, of the minerals, in 
which case there passes to the grantee an 
estate in fee in the minerals, with the priv¬ 
ilege of using the land so far as may be 
necessary for the purpose stated ; 7 Fed. 
Rep. 034. This is the effect of a convey¬ 
ance even if it be called a lease or limits a 
term of years within which the minerals 
are to be taken out ; Barr. Sc Ad. Mines 
86. The effect of this is said to be the 
somewhat paradoxical result of the limita¬ 
tion of a fee-simple estate for a term of 
years, and the resulting difficulty is sought 
to be avoided hy treating the limitation of 
the term as not upon the estate but upon 
the appurtenant rights, without which it 
would be valueless, and in case of failure 
to take out the mineral within the specified 
time it is forfeited to the grantor ; 143 Pa. 
293 ; 128 id. 485 ; 105 id. 409 ; 21 N. J. Eq. 
410, affirming 19 id. 202. A lease for min¬ 
ing purposes, the rent to be a certain part 
of tne ore mined, is forfeited by failure 
to work the mines for a number of years ; 
112 N. C. 077. Such instruments, even 
where the term license is employed, are 
held to be not a mere license, but to pass 
a property or to create an estate in the 
minerals ; 93 Mich. 90 ; 47 Ind. 105 ; 150 111. 
344 ; 86 Va. 315. See Barr. & Ad. Mines 
86, where the cases are collected and ex¬ 
amined. A true leasehold interest in the 
land may be created with an appurtenant 
right to take minerals, in whicn case the 
lessee is a tenant for years, and his posses¬ 
sion and property of the soil and the min¬ 
erals are tne same; 5 Jones, L. 440 ; 120 Pa. 
590; 89 id 47; 52 Hun 363. Where the 
permission is to take all the coal and the 
term is indefinite, the lease expires when 
the latter is exhausted ; 58 III. 210- In 
New York this doctrine is limited, so as to 
apply only where “ the whole body of the 


coal, considered as of cubical dimensions 
and capable of d e s c r i ptive separation from 
the earth above and around it, and as it 
lies in its place, is absolutely and presently 
conveyed. The thing sold must be such 
that it can be identified as land severed, as 
land, from the estate of which it forms a 
part 136 N. Y. 598, where Finch, J., cit¬ 
ing the Pennsylvania cases, says : “ Every 
case upholding the doctrine, which I have 
been able to examine, has that marked 
characteristic.” In this case which re¬ 
versed 122 id. 505, the 44 lease ” of all the 
coal contained under a described contract 
designated it as including all the coal that 
could be economically mined or taken out. 

There may be a license to take all of a 
certain mineral in a designated tract, 
which is an incorporeal right, of which the 
distinguishing character is that it does not 
carry with it a possession exclusive of the 
owner of the soil ; Barr. Sc Ad. Mines 53. 
It must be created by deed ; 73 Ill. 453; and 
it is not revocable except after breach of 
covenant; 66 Mo. 430. It carries the right 
of property in the minerals only after they 
are severed ; 82 N. J. Eq. 248 ; it is termed 
a license irrevocable and the word " all ” 
describes the extent to which it may be 
exercised, not its exclusiveness ; 2 Wall. 
Jr. 81. 

A mere parol license is a personal privi¬ 
lege, unassignable, concurrent with a right 
of the licensor to mine, revocable at will, 
and vests no title to the minerals until 
severed; Barr. Sc Ad. Mines 67 ; 32 Fed. 
Rod. 177 ; 53 Pa. 200 ; 123 N. Y. 298. 

Opening new mines by a tenant is waste, 
unless the demise includes them ; Co. Litt. 
53 b ; 2 Bla. Com. 282 ; 1 Taunt. 410 ; but if 
the mines be already open, it is not waste 
to work them even to exhaustion ; 1 Taunt. 
410 ; 19 Pa. 324 ; 108 id. 307 ; 0 Munf. 134 ; 1 
Rand. 258 ; 10 Pick. 460 ; 1 Cow. 460. See 
Smith, Landl. Sc T. 192, 193, n. In a suit 
for redemption of a mortgage, the mort¬ 
gagee waa allowed for large sums expended 
in working a mine which oe had a right to 
work ; 25L. J. Ch. 121, but in another case, 
expenses Incurred in opening a mine were 
disallowed ; 16 Sim. 445. 

In California, the occupant of public 
lands, who holds them for agricultural pur¬ 
poses merely, holds them subject to the 
right of any peraon to dig for gold; 6 Cal. 
36, 97: but tne miner must take them as 
he finds them, subject to prior rights of 
the same character ; 5 Cal. 140, 808 ; 0 id. 
148 ; a miner cannot take private lands ; 44 
Cal. 460. 

An injunction lies for interference with 
mines ; 0 Vee. 147. 

Mineral deposits are usually divided into 
what are termed lode or vein and placer 
deposits. The terms lode and vein are 
generally used interchangeably (see Lode). 
but they are usually 44 found together in 
the statutes and both are intended to in¬ 
dicate the presence of metal in rock; yet a 
lode may, and often does, contain more 
than one vein; Field, J., in 128 U. 8. 078. 

A placer is a superficial deposit occupy¬ 
ing tne bed of an ancient river. Barr, dfc 
Ad. Mines 470. In federal legislation it'is 
defined to include 44 all forms of deposit 
excepting veins and quartz or other rock 
in place. R. 8. § 2029. These statutes 
divide all deposits into two classes, veins 
or lodes, and placers, and the former being, 
well defined, the latter is made to include 
all others; Barr. & Ad. Mines 476. 8ee 
Lands, Public. 

The dip of a vein is its downward course, 
and this the locator may follow indefinitely 
even though it take him beneath the 
ground of another and outside of his own 
vertioal side lines; Barr. Sc Ad. Mines 441. 

The sfrifeeof a vein is 44 its onward course, 
its direction or trend across and through 
the country.” id. 

The apex of a vein is the highest point 
where it approaches nearest to the surfaoe 
of the earth, and where it is broken at its 
edge so as to appear to be the beginning or 
end of a vein. 1 McCrary 480. If a vein 
at its highest point turns over and pursues 
its course downward, then such point is 
merely a swell In the mineral matter and 


not a true apex; id. This is a term used in 
mining law In what is known as the apex 
rule, as to which see Lands, Public, subt. 
Mineral Lands. 

A miner whose location is on the apex of 
a lode may follow it to any depth, although 
in its downward course it may enter the 
adjoining land; but no location made on 
the middle of a lode or otherwise than at 
the top or apex, will enable the locator to 
go beyond his line; 3 Fed. Rep. 868. The 
apex is not necessarily a point, but often a 
line of great length and any portion of it, 
if found within the limits or a claim, is 
sufficient to entitle the locator to obtain 
title. He may follow his vein into the 
territory of auother beyond his side lines, 
but not further than his own end lines, 
beyond which it is subject to further dis¬ 
covery and appropriation ; 144 U. S. 19; 50 
Fed. Rep. 888; but where the apex which 
intersects an end line passes out of the 
claim across one of the side lines, the owner 
may still follow so much of the lode on the 
dip as lies between the end line, through 
which the vein passed, and its point of 
divergence from the claim; 60 Fed. Rep. 
212. Where two claims are so located that 
to follow the dip beyond the side lines 
would cause a conflict, tiiat having priority 
of location must prevail; 54 Fed. Rep. 284. 
See U. S. Rev. Stat. § 2330. See as to 
locator’s property in vein, 13 A. Sc E. Corp. 
Cas. 551, 500, 575. 

A Turning claim is a parcel of land 
containing precious metal in its soil or 
rock. A location is the act of appropriating 
such parcel, according to certain establish¬ 
ed rules. If the miner has only one loca¬ 
tion that “location” is identical with 
44 mining claim,” and the two designations 
may be indiscriminately used to denote the 
same thing. 104 U. S. 049; if he acquires 
an ad joining location his claim covers both; 
id. * See Lindl. Mines § 327. A transfer of 
a mining olaim must be in writing; 73 
Cal. 541. 

A mining claim is real estate; 1 Mont. 
245; and descends to the heir; 15 Col. 143; 
it is property; 2 Utah 54; subject to execu¬ 
tion; 9 Cal. 137; and taxation; 12 id. 56; 
and a lien for unpaid taxes; 94 U. S. 762. 
An owner out of possession may maintain 
an ejectment or corresponding action; 7 
Cal. 817; 4 N. M. 378; 1 Mont. 475; 17 Cal. 
271; 84 Fed. Rep. 515; 110 U. 8. 687; contra, 
24 Ore. 265. See as to claims, 14 Am. & 
Eng. Corp. Cas. 152. 

Tnere is no right of dower in an un¬ 
patented mining claim; 163 U. S. 445; but 
in some cases dower has been allowed in 
mines; 9*2 Mich. 186; 73 Ill. 405; 15Otd.50O; 
18 N. J. Eq. 889; 61 Ind. 473; 1 Cow,400; 8 
Pick, 17, See as to dower, 7 U. S. App. 
398; B. C. 62 Fed. Rep. 659. 

Of joint owners, either may mine with¬ 
out the consent of the others, using the 
common property for the purpose intended, 
and it is no objection that tne use is con¬ 
sumption; 64 Cal. 134; it is not 'waste; but 
he must account to his co-owmers for 
ore mined; 25 Conn. 137: 178 Pa. 444; and 
any act for the benefit of the property, an 
the purchase of a paramount title, inures 
to the benefit of all; 22 Col. 129. pie 
interest may be the subject of partition; 
28 Cal. 602; but the mere fact of joint 
ownership does not give an equitable right 
to a division; the question must be fairly 
considered by a chancellor upon all the 
circumstances; 28 Fed. Rep. 220. 

Joint owners who co-opprate in working, 
constitute a mining partnership without 
any specific contract or agreement; Barr. 
Sc Ad. Mines 753. There may be an or¬ 
dinary commercial partnership in the 
working of a mine, but this w'ill arise only 
from agreement. A mining partnership, 
properly so called, is a relation springing 
only by implication from actual co-opera¬ 
tion in the work; 102 U. S. 641; 18 Bush 
67; 77 Mo. 52; 80 Cal. 290;’42 id. 636; 149 
Ill. 576. A mining partnership is not 
dissolved by the death of a partner, nor by 
the sale of his interest to a stranger; in the 
Latter case the purchaser becomes a part¬ 
ner; 42 Gal. 807; 62 id. 540; 5 Col. 107. 

Mining partnerships are in some states 
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effectually regulated by statute: Cal. C. C. 
$$ 25ll-3d: Mont, C. C. &WV0-9 ; Idaho, 
ft. S. ^ 39)01-9. In the latter state it has 
been said that a mining partnership, by 
virtue of the statute, "in all its essential 
elements is precisely like a corporation;** 
S3 Pac. Rep. (Ida.) 40, where the substance 
of the statute is given. See as to Mining 
partnerships; 2$ Am. St. Hep. 488. 

In meet states where mining is an im¬ 
portant industry, there are statutory provi¬ 
sions for securing the safety of thoee en¬ 
gaged in the employment. For a citation 
of these statutes see 'Barr. & Ad. Mines, 780, 
note 1, where it is said that a discussion of 
the cases arising under these statutes is 
impossible because they involve no general 
principle. Such statutes have been held 
constitutional; 75 Pa. 26: 4 Sup. Ct. Pa. 
382. They are an exercise of the police 
power, as to the propriety and validity 
of which there can be little Question. In 
their relation to the law of negligence these 
statutes enlarge and define the obligation of 
the mine owner, and fix absolutely his 
responsibility for injuries resulting from 
failure to comply with the act. wherever 
that failure is the proximate cause of the 
injury. But the violation of the statute 
does not excuse contributory negligence or 
authorize the employee to neglecthis own 
safety: Barr. <fc Ad. Mines 785, where the 
cases are collected. 

See Bainbridge; Blanchard <5t Weeks; 
MacSwinney: Collier: Barringer<5t Adams; 
Lindley. Mines: Morrison, Mining Rights; 
Wade, Am. Mining Law; Sickels, Mining 
Laws and Decisions: Washburn, R. P.; 
Tudor, L. Cas. R. P.: Copp. Am. Mining. 
Code ; Copp. Decisions ; Colliery ; Gas ; 
Lode; Lands, Public; Minerals; Oil, 

MINIMUM WAGE. Tho smallest 

amount an employer may legally offer a 
laborer in compensation for work done and 
supposed to be that which will be a living 
wage. Stand. Diet. Such wages have in 
in late years been established by statute both 
in the United Stall s and in England. 

MINING COMPANIES. Corpora¬ 
tions or joint stock companies formea for 
the purpose of carrying out a mining pro* 
ject. See 15 Am. & Eng. Corp. Cas. 631. 

MINING PARTNERSHIP. See 

Mines and Mining. 

MINISTER. In Governmental 
Lav. An officer who is placed near the 
sovereign, and i9 invested with the ad¬ 
ministration of the government. Ministers 
are responsible to the king or other supreme 
magistrate who has appointed them. 4 
Conn. 134. 

In Ecclesiastical Law. One ordained 
by some church to preach the gospel. All 
clergymen of every denomination and 
faith. 35 Neb. 375. A person elected by a 
Methodist society to be one of their local 
preachers, and ordained as a deacon of 
that church is a minister of the gospel, 
within a statute exempting ministers from 
taxation. 1 Me. 102. So is a person or¬ 
dained as a Congregational minister and 
installed as such over a town. 2 Pick. 403. 
See L. R. 8 Q. B. 69. 

Formerly the word was applied only to 
deacons, but it is now the most compre¬ 
hensive ecclesiastical title. In the prayer- 
book it means the officiating clergyman, 
whether bishop, priest, or deacon. 14 P. 
D. 148. 

Ministers are authorized in the United 
States, generally, to solemnize marriages, 
and are liable to fines and penalties for 
marrying minors contrary to the local 
regulations. As to the rights of ministers 
or parsons, see 3 Am. Jur. 2C8 ; Shepp. 
Touchst. Ajnthon ed. 584 : 2 Mass. 500 ; 10 
id. 97 ; 14 id. 333 ; 11 Me. 487. CLERGY ; 
Benefit of Clergy ; Parson. 

Li International Law. An officer ap¬ 
pointed by the government of one nation, 
with the consent of two other nations who 
have a matter in dispute, with a view by 
his interference and good offices to have 
such matter settled. 

A name given to public functionaries 


who represent their country with foreign 
governments, including ambassadors, en¬ 
voys, and residents. 

A cur tom of reoent origin has introduced 
a new kind of ministers, without any par¬ 
ticular determination of character ; these 
are simply called minister*, to indicate 
that they are invested with the general 
character of a sovereigns mandatories, 
without any particular assignment of rank 
or character. 

The minister represents his government 
in a vague and indeterminate manner, 
which cannot be equal to the first degree ; 
and he possesses all the rights essential to 
a public minister. 

There are also ministers plenipotentiary, 
who, as they possess full powers, are of 
much greater distinction than simple 
ministers. These, also, are without any 
particular attribution of rank and char¬ 
acter, but by custom are now placed im¬ 
mediately below the ambassador, or on a 
level with the envoy extraordinary ; Vattel, 
liv. 4, c. 5, § 74 ; 1 Kent 48 ; Merlin. Repert. 

Formerly no distinction was made in the 
different classes of public ministers, but 
the modern usage of Europe introduced 
some distinctions in this respect, which, on 
account of a want of precision, had become 
the source of controversy. To obviate 
these, the congress of Vienna, and that of 
Aix-la-Chapelle, put an end to these dis¬ 
putes by classing ministers as follows :— 

1. Ambassadors, and papal legates or nun¬ 
cios. 2. Envoys, ministers, or others ac¬ 
credited to sovereigns ( aupris des souve- 
rains). 3. Ministers resident, accredited 
to sovereigns. 4. Charges d'affaires , ac¬ 
credited to the minister of foreign affairs. 
Public ministers take rank among them¬ 
selves, in each class, according to the date 
of the official notification of the arrival at 
the court to which they are accredited. 
Recez , du Conaris de Vienne, du 19 mars, 
1815 ; Protocol du Congris d'Aix-la-Cha¬ 
pelle, du Novembre, 1818 ; Wheaton, Int. 
Law § 211. 

Consuls and other commercial agents are 
not, in general, considered as public minis¬ 
ters. See Ambassador ; Consul ; Recall. 
Foreign Minister. 

MINISTERIAL. That which is done 
under the authority of a superior ; opposed 
to judicial; as, the sheriff is a ministerial 
officer bound to obey the judicial commands 
qf the court. 

A ministerial act may be defined to be one 
which a person performs in a given state of 
facts, in a prescribed manner, in obedience 
to the mandate of legal authority without 
regard to or the exercise of his own judg¬ 
ment upon the propriety of the acts being 
done. 12 So. Rep. (La.) 940 : 60 Conn. 448; 
15 Fed. Rep. 16; 50 Tex. 501. Acts done 
out of court in bringing parties into court 
are, as a general proposition, ministerial 
acts ; 54 Ind. 376. See 18 How. 390 ; 40 
Wise. 175; 49 Ala. 311. 

When an officer acts in both a judicial 
and ministerial capacity, he may be com¬ 
pelled to perform ministerial acts in a par¬ 
ticular way ; but when he acts in a judicial 
capacity, he can only be required to pro¬ 
ceed ; the manner of doing so is left en¬ 
tirely to hiB judgment. See 10 Me. 377; 
Bacon, Abr. Justices of the Peace (E); 1 
Conn. 295; 3 id. 107 ; 9 id. 275 ; 12 id. 484; 
Mandamus; Office. 

MINISTERIAL DUTY. One in re¬ 
spect to which nothing is left to discretion. 
A simple definite duty, arising under con¬ 
ditions admitted or proved to exist, and im¬ 
posed by law, the performance of which 
may, in proper cases, be required of the 
head of a department by judicial process. 
4 Wall. 498; 61 Conn. 553. 

It is to be contrasted with executive duty. 
Id. Ministerial is also opposed to judicial 
or discretionary. Thus, a ministerial office 
or duty is one which merely involves the 
following of instructions; in other words, 
one which can be performed without the 
exercise of more than ordinary skill, prudence 
or discretion, e.g., the payment or receipt of 
money, the execution of a deed, etc. A 
judicial or discretionary office or duty, how¬ 


ever, involves the exercise of judgment or 
discretion. Byrne. 

MINISTERIAL TRUSTS (also called 
instrumental trusts). Those which demand 
no further exercise of reasou or under¬ 
standing than every intelligent agent must 
necessarily employ : as, to convey an estate. 
They are a species of special trusts, distin¬ 
guished from discretionary trusts, which 
necessarily require much exercise of the 
understanding. 2 Bouvier, Inst. n. 1890. 

MINISTRY. The term as used in Eng¬ 
land is wider than Cabinet and includes 
all the holders of public office who come 
in and go out with the Prime Minister. 
In this respect it may be contrasted with 
the Permanent Civil Service, whose tenure 
is independent of public changes. The 
Prime Minister decides on the number of 
ministers to be admitted to the Cabinet. 
The general officers of the Royal House¬ 
hold, such as the Lord Steward, etc., are a 
part of the ministry. 

MINNESOTA. One of the states of 
the United States of America. 

It was created a territory by act o* congress, 
March 3. 1843, and admitted into the Union as a 
state, May 11, 1HV1, under a constitution framed and 
adopted by a convention at St. Paul, on the 29th day 
of August. 1857, pursuant to ao act of congress of 
February 28, 185/. and submitted to and ratified by 
tbe people on the 18th of October, 1857. 

MINOR (Lat. less ; younger). One not 
a major, i. e. not twenty-one. Co. 2d Inst. 
291: Co. Litt. 88, 128, 173 b; 6 Co. 67; 
3 Bulstr. 143; Bracton, 340 b; Fleta, 1. 2, 
c. 60, § 26. 

Of less consideration ; lower. Calvinus, 
Lex. IMajor and minor belong rather to 
civil law. The common-law terms are adult 
and infant. See Limitations. 

MINORA REGALIA. The lesser 
prerogatives of the crown, relating to re¬ 
venue. 1 Bla. Corrr. 241. 

They were distinguished from the majora 
regalia, the greater of (he royal prerogatives. 
Id. 

MINORIES. See Privileged Places. 

MINORITY. The state or condition 
of a minor; infancy. See Full Age; In¬ 
fant, 

The smaller number of votes of a deli¬ 
berative assembly: opposed to majority, 
which see. 

The minority of a committee to which a 
corporate power has been delegated, can¬ 
not bind the majority, or do any valid act 
in the absence of any special provision 
otherwise i 127 U. S. 579. 

MINT. The place designated by law 
where money is coined by authority of the 
government. 

The mint was established by the act of 
April 2, 1792, 1 Story U. S. Laws, 227, and 
located at Philadelphia. There are mints 
of the United States now at Philadel¬ 
phia, San Francisco, New Orleans, Car- 
son, and Denver. R. S. £ 3495. A failure 
by the director of the mint to observe a 
rule prescribing that he shall, at the an¬ 
nual settlement, require tho weighing and 
counting of all bullion in the mints, doe9 
not relieve a superintendent of a mint of 
his responsibility for bullion in his custody ; 
77 Fed. Rep. 944. His receipt for a certain 
quantity of bullion, and liis admissions in 
reports and accounts that he holds it, are 
at least prima facie evidence that it came 
into his possession; id. He and his bonds¬ 
men are responsible for the loss of bullion 
which, he has received, and which he can¬ 
not produce, though it has been lost or 
stolen without any negligence or fault on 
his part; id. When he has, on assuming 
office, receipted for a certain quantity of 
bullion, the same is thereafter in his cus¬ 
tody, though accepted by him under lock 
and seal on the faith of a certificate as to 
its amount; id. 

See Coin : Foreign Coin ; Money ; An¬ 
nual Assay; Privileged Places. 

MXNT-M ARK. The masters and work¬ 
ers of the mint, in the indentures made 
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with them, agree 44 to make a privy mark 
in the money they make,of golaand silver, 
so that they may know whi<3i moneys were 
of their own making ; after every trial of 
the pix, having proved their moneys to be 
lawful, they are entitled to their quietus 
under the Great Seal, and to be thereanent 
discharged from all suits or actions ; they 
then change the privy mark, so that the 
moneys from whion they are not yet dis¬ 
charged may be distinguished from those 
for which they are; they use the new mark 
until another trial of the piz, Wharton. 

MINTAGE. That which is coined or 
stamped. 

MINTAGE CLOSE. See Privi¬ 
leged Places. 


MINUS. Leas ; less than. 

In many phrases of the Civil Law, 
this word had the sense of “not.” Thus, a 
debt was said to be mtnws solutum , though 
none of it had been paid. (Dig. 50. 10. 32.) 
Also, used in some Common Law phrases. 
E.g ., minus satis; insufficient. (Cro. Jac. 
552.) Minus sujftciens in liieraiura; incom¬ 
petent in point of learning. (1 Bl. Com. 
390.) BurriLl. 


MINUTE. Measures. In divisions 
of the circle or angular measures, a minute 
is equal to sizty seconds, or one-sixtieth 
part of a degree. 

In the computation of time, a minute is 
equal to sixty seconds, or the sixtieth part 
of an hour. See Measure. 


In Practice. A memorandum of what 
takes place in court, made by authority of 
the court. From these minutes the record 
is afterwards made up. 

Toullier says they are so called because 
the writing in which they were originally 
was small: that the wora is derived from 


the TAtin minuta (scriptura), in opposition 
to copies which were delivered to the par¬ 
ties, and which were always written m a 
larger hand. 8 Toullier, n. 418. 

Minutes are not considered as any part of 
the record ; 1 Ohio 268. See 23 Pick. 184. 
It is not the office of the clerk's minutes to 


indicate the legal questions raised upon a 
trial and determined by the court; 94 N. 
T. 514; 80 Ky. 377; 84 La. Ann. 869. 

Of Corporate Meetings. It is usual 


for boards of directors of corporations to 
keep a regular record in writing of their 
proceedings. It has been said that suoh a 
record is essential either to the proof or 
validity of their sots and contracts. Such 
may be the case if the charter makes the 
keeping of suoh a record essential to the 
validity of corporate acts. But in the ab¬ 
sence of a provision directing the keeping 
of such records, there appears to be no 
reason for any distinction between record¬ 


ing in writing the acts of a board of agents 
of a corporation, and of the agents of a 
natural person. Provisions in charters 
directing that minutes be kept are merely 
directory; a failure to keep them does not 
affect the validity of corporate acts; 12 
Wheat. 75; Ang. <fe A. Corp. 291a ; Green's 
Brice, C7Kra Vires 532, n. b. See 96 U. S. 
371; 111 Mass. 315 ; 32 Vt. 633. When such 


records are kept, they are the best evidence 
of the proceedings of a meeting; but if no 
minutes were kept, or if, in a suit against 
the corporation, and upon notice, the cor¬ 
poration neglects or refuses to produce its 
Dooks,other evidence is admissible; 1 Beach, 
Priv. Corp. 487 ; 82 Vt. 683 ; 111 Mass. 815; 
Ang. & A. Corp. 291a. 


MINUTE-BOOK. A book kept by the 
clerk or prothonot&ry of a court, in which 
minutes of its proceedings are entered. 

See Kbcord Books. 


MINUTE TITHES. Small tithes, 
usually belonging to the vicar; e. g. eggs, 
honey, wax, etc. 8 Burn, Eccl. Law 680 ; 
6 A 7 Will. IV. c. 71, gg 17, 18, 37. 

imm/m DSS J UST I C E S. The Mir¬ 
ror of Justices, a legal treatise once sup¬ 
posed to have been written during the 
reign of Edward II. Andrew Horne is its 
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m applied to officers, it means mal¬ 
administration or misconduct, not neces¬ 
sarily indictable. Demeanor is conduct, 
and misdemeanor is mtaconduot, in the 
business of one's office. It must be in mat- 
ten of importanoe, and be of a character 
to show a wilful disregard of duty ; 6 
A mar. Law Reg. (S. S. ) 549; 87 Neb. 96. 

The test whether or not a certain onme 
is a crime at common law, is, not whether 
precedents for so treating it can be found 
in the books, but whether it injuriously 
affects the public policy and economy ; 97 
pa. 397 , followed in 146 id. 88, where it was 
held that a solicitation to commit murder 


meets this test. 

The word is generally used in contradis¬ 
tinction to felony ; misdemeanors compre¬ 
hending all indictable offences which do 
not amount to felony, as perjury, battery, 
libels, conspiracies, and public nuisances, 
but not including a multitude of offences 
over which magistrates have an exclusive 
summary jurisdiction, fora brief designa¬ 
tion of which our legal nomenclature is at 
fault. Misdemeanors have sometimes been 
called misprisions. See 1 Bish. Cr. L. § 
634. See felony ; Crime ; Merger. 

MISDESCRIPTION. An erroneous 
or false description of a contract which is 
misleading in a material point. 

MISDIRECTION. In Practice. An 
error made by a judge in charging the jury 
in a special case. 

It is a rule, subject to the qualifications 
hereafter stated, that when the judge at 
the trial misdirects the jury on matters of 
law material to the issue, whatever may be 
the nature of the case, the verdict will be 
set aside, and a new trial granted ; 6 Mod. 
242 ; 2 Salk. 649 ; 2 Wils. 269 ; 4 Conn. 356 ; 
59 Pa. 371; or, if such misdirection ap¬ 
pear in the bill of exceptions, or otherwise 
upon the record, a judgment founded on a 
verdict thus obtained will be reversed. 
And although the charge of the court be 
not positively erroneous, yet, if it have a 
tendency to mislead the jury, and it be un¬ 
certain whether they would have found as 
they did if the instructions liad been en¬ 
tirely correct, a new trial will be granted ; 
11 Wend. 83 ; 6 Cow. 682 ; 9 Humph. 411 ; 
9 Conn. 107. When the issue consists of a 
mixed question of law and fact, and there 
is a conceded state of facts, the rest is a 


question for the court; 2 Wend. 596 ; and a 
misdirection in this respect will avoid the 
verdict. In England, under the Judica¬ 
ture Act of 1875, a new trial will not be 
granted on the ground of misdirection or 
of the improper admission or rejection of 
evidence, unless in the opinion of the court, 
to which the application is made, some sub¬ 
stantial wrong has been thereby occasioned; 
and if it appear that such wrong or mis¬ 
carriage affects part only of the matter in 
controversy, the court may give final judg¬ 
ment as to part thereof, and direct a new 
trial as to the other part only; 1 Sched. 
Ord. xxxix. v. 8; L. R. 10 Stat. 1875, 817. 

Misdirection as to matters of fact will, in 
some cases, be sufficient to vitLate the pro¬ 
ceedings. For example: misapprehension 
of the judge as to a material circumstance, 
and a direction to the jury accordingly ; 1 
Const. So. C. 200 ; or instructing them upon 
facts which are purely hypothetical, where¬ 
by they are misled ; 8 Ga. 114 ; or an in¬ 
struction which assumes a material fact to 
have been proved; 63 Ala. 445 ; 76 Cal. 
242 ; 11 Colo. 80; 79 Ga. 687 ; 74 la. 154 ; 
71 Md. 9 : submitting as a contested point 
what has been admitted; 9 Conn. 216; 
giving to the jury a peremptory direction 
to find in a given way, when there are facts 
in the case conducive to a -different con¬ 
clusion ; 7 J. J, Marsh. 410 ; 3 Wend. 102 ; 
19 id. 402; 12 Mass. 22; 5 Humphr. 476; 
47 III. App. 332 ; or where the evidence is 
so conflicting or rests so largely upon in¬ 
ference or circumstance, that a court could 
not rightfully sustain a demurrer to the 
evidence of the opposite party : 87 Ala. 805. 
See 73 la. 576; 74 id. 457 ; 85 Fed. Rep. 
116. There are, however, many cases m 
which the court may instruct the jury, 
upon the whole evidence, to find for one or 


the other party ; and when a verdict formed 
under suon Instruction is conformable to 
the law, the evidence, and the justice of 
the case, it is rarely disturbed ; 8 Dana 566. 
But to warrant an unqualified direction to 
the jury in favor of a party, the evidence 
must either be undisputed or the prepon¬ 
derance so decided that a verdict against it 
would be set aside; 16 Wend. 668 ; 8 Misc. 
Rep. 512 ; 143 Ill. 242 ; 5 Wash. St. 371 ; 5 U. 
S. App. 179; and where a special verdict is 
directed, the court is not bound to give 
any instructions as to the general rules of 
law governing the case; 116 Ind. 278; 69 
Tex. 124. Wnen the court delivers its 
opinion to the jury on a matter of fact, it 
should be as opinion , and not as direction ; 
12 Johns. 518. But it is, in general, allowed 
a very liberal discretion in this regard ; 1 
M’Cl. A Y. 286. Where the question is one 
of mere fact, no expressions of the judge, 
however strong or erroneous will amount 
to a misdirection, .provided the question 
is fairly presented to the jury and left with 
them for their decision ; 5 Scott 28; 4 
Moore AS. 295; 19 Wend. 186; 10 Pick. 
252; 128 U. S. 171 ; 36 Fed. Rep. 166. The 
weight of evidenoe is solely for the jury ; 
and an instruction thereupon is erroneous ; 
83 Ala. 40; 16 Or. 15, 173; 75 Mich. 127. 

Unless the misdirection be excepted to, 
the party by his silence will be deemed to 
have waived it; 10 Mo. 515; 2 Pick. 145. 
But see 4 Wend. 514; 2 Barh. 420; see 8 C. 
C. App. 341 ; 97 Mich. 166 ; 157 Pa. 358; 144 
Ill. 370. 

As to its effects, the misdirection must 
be calculated to do injustice; for if it be 
entirely certain that justice has been done, 
and that a re-hearing would produce the 
same result, or if the amount in dispute be 
very trifling, so that the injury is scarcely 
appreciable, a new trial will not be granted; 
TTiora. Juries § 204 ; 2 Caines 85* 7 Me. 
442; 10 Ga. 429 ; 3 Grah. A W. New Tr. 705 ; 
Hill. New. Tr. 96. See 82 Ga. 782; New 
Trial ; Charge. 

BOSS (Lat. mitt ere, through the French 
mettre, to place). Ill Pleading. The 
issue in a writ of right. The tenant in a 
writ of right is said to Join the mise on the 
mere right when he pleads that his title is 
Vetter than the demandant's; 2 Wins. 
Saund. 45, h, t. It was equivalent to the 

E tneral issue; and everything except col- 
teral warranty might be given in evidence 
under it by the tenant; 8 Wils. 420 ; 7 
Wheat. 31; 3 Pet. 133 ; 7 Cow. 52; lOGratt. 
350. The payee in aid, on coming into 
court, joined in the mise together with the 
tenant; 2 Wins. Saund. 45 d. It was a more 
common practice, however, for the de¬ 
mandant to traverse the tenant‘s plea, when 
the cause could be tried by a common jury 
instead of the grand assize. 

In Praotioe. Expenses. It is so com¬ 
monly used in the entries of judgments, in 
personal actions: as, when the plaintiff 
recovers, the judgment is <niod recuperet 
damna sua (that Be recover his damages). 
and pro misit et custagiis (for costs and 
charges) so much, etc. 

BOSS HONEY. Money paid by way 
of contract or composition to purchase any 
liberty, etc. Blount. 

mSBRABUiE DEPOSITUM (Lat.). 
In Civil Law. The name of an involun¬ 
tary deposit, made under pressing neces¬ 
sity ; as, for instance, shipwreck, fire, or 
other inevitable calamity. Pothier, Proc. 
Civ. pt. 5, ch. 1, § 1; La. Code § 2985. 

1CBEBBBB. The first word and usual 
name of one of the penitential peal ms, 
being that which was commonly used to 
be given by the ordinary to such con¬ 
demned malefactors as were allowed the 
benefit of clergy (q. v.) ; whence it is also 
called the psalm of mercy. Wharton. Bee 
Nbcx Verse. 

HUBERTCORDIA (Lat.). An arbitrary 
or discretionary amercement. 

To be In mercy is to be liable to such pun¬ 
ishment as the judge may in his discretion 
inflict. According to ope 1 man, miseri- 


cordia is so called because the party is in 
mercy, and to distinguish this fine from 
redemptions, or heavy fines. Spelman, 
Gloss. See Co. Lltt. 126 5; Madox 14. 
Bee In Miberioorma. 

BOSFBASANCS. The performance 
of an act which might lawfully be done, In 
an improper manner, by whioh another 
person receives an injury. 

It differs from malfeasance or non¬ 
feasance. Misfeasance is the wrongful 
and injurious exercise of lawful authority, 
or the doing of a lawful act in an unlawful 
manner, while malfeasance is doing an act 
whioh is positively unlawful or wrongful. 
28 L. Mag. A Rev. 129. See, general]/, 2 
Viner, Abr. 85 ; 2 Kent 443; Doctxina Pino. 
62 ; Story, Bailm. § 9. 

It seems to be settled that there is a dis¬ 
tinction between misfeasance and nonfeas- 
anoe in the case of mandate*. In ca s e s of 
nonfeasance the mandatory is not generally 
liable, because, his undertaking being gra¬ 
tuitous, there is no consideration to sup¬ 
port it; but in oases of misfeasance the 
c ommon Law gives a remedy for the injury 
done, and to the extent of that injuiy; 5 
Term 143; 4 Johns.'81; 2 Johns. Gas. 92; 1 
Esp. 74; 2 Ld. Raym. 909 ; 83 Conn. 109; 
Story, Bailm. § 165; Bouvier, Inst. Index. 

BQ8FOETU51. It is equivalent to 
some adverse event not immediately de¬ 
pendent on the action or will of him who 
suffers from it, and of so improbable a char¬ 
acter that no prudent man would take it 
into his calculations in reference to the in¬ 
terest of himself or of others. 20 Q. B. 
Div. 816. 

MISJOINDER. In Pleading. The 
improper union of parties or causes of 
action in one suit at law or in equity. 

Of Actions. The joining several de¬ 
mands which the law does not permit to 
be joined, to enforce by one proceeding 
several distinct, substantive rights of re¬ 
covery. Gould, PI. o. 4, § 98; Archb. Civ. 
PI. 61; Dane, Abr. 

In equity , it is the joinder of different 
and distinct claims against one defendant; 
Adams, Eq. 309 ; 7 Him. 241; 3 Barb. Ch. 
432. The grounds of suit must be wholly 
distinct, and each ground must be suffi¬ 
cient, as stated, to sustain a bill; 5 I red. 
Eq. 318. See 21 Ala. N. S. 252; 0 Ga. 278; 
8 Md. Ch. Deo. 46; 22 Conn. 171. 

It may arise from the joinder of plaintiffs 
who possess distinct claims ; 2 Sim, 831; 6 
Madd. 94; 8 Pet. 128; see 11893] 1 Q. B. 
771; but see 6 Johns. Ch. 150 ; 8 Paige, Ch. 
605; or the joinder of distinct claims of the 
plaintiff in one bill; 2 8. A S. 79 ; 5 Misc. 
Rep, 43. But it seems that where there is 
a common liability of the defendants and 
a common interest in the plaintiffs, dif¬ 
ferent claims map be united in tbe same 
suit; 1 M. A C. 823 ; 5 How. 127 , 12 Mete. 
323. And see 7 Sim. 241; 8 Price 164 ; 2 Y. 
A C. 889 ; Story, Eq. PI. g 536, n. ; Multi- 
7AR10USNE88. 

At law, misjoinder vitiates the entire 
declaration, whether taken advantage of 
by general demurrer; 1 Maule A S. 355: 
motion in arrest of judgment, or writ ol 
error; 2 B. A P. 424 ; 4 Term 347. It may 
be aided by verdict in some cases ; 2 Lev. 
110; 11 Mod. 196; 2 Maule A S. 533 ; 
1 Chitty. PI. 188. Where a single count 
of a complaint contains one cause of action 
in tort and another in contract, and plain¬ 
tiff is allowed over objections to introduce 
evidence to sustain both causes, the error 
is not oured by plaintiff's election after the 
trial, to recover In contract onlv, when the 
judgment rendered does not limit plain¬ 
tiff's recovery of costs to those incurred in 
the action in contract; 84 Wis. 209. 

Of Parties. The joining, as plaintiffs 
or defendants, parties who nave not a joint 
interest. 

In England, under the Judicature Act, 
1875, by order xvi. v. 18. no action is to be 
defeated by the misjoinder of the parties. 
Different causes of action which cannot be 
tried together conveniently may be ordered 
by the court or a judge to be tried seps- 
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ratelj. Mod. A W. Diet. 

In equity , the joinder of improper plain¬ 
tiffs is a fatal defect; 2 Sandr. Ch. 186 ; 3 
Edw. Ch. 48; 2 Ala. N. s. 406. But the 
court may exercise a discretion whether to 
dismiss the bill ; 1 Barb, Ch. 59 ; 3 Ohio St. 
129. See 5 FLa. 110. It may be dismissed 
wholly, or only as to a portion of the plain¬ 
tiffs: 18 Ohio 72. The improper joinder 
of defendants is no cause of objection by a 
co-defendant; 2 Barb. Ch. 618 ; 6 lred. Eq. 
62 ; 7 Ala. N. s. 362 ; 12 Ark. 720 ; 23 Me. 
269. See 7 Conn. 387 ; 86 Wis. 292. 

The objection must be taken before the 
hearing; 15 Hove. 546; 2 Hill Ch. 566; 4 
Paige Ch. 510 : not. however, if it be vital ; 
30 N. H. 433 ; by‘demurrer, if apparent on 
the face of the bill ; 9 Paige Ch. 410 ; 7 
Ala. N. s. 362 ; 112 N. C. 578 ; but see 5 Ill. 
424 ; by plea and answer : or otherwise ; 13 
Pet. 3-59 ; 1 T. B. Monr. 105; where the de¬ 
fect does not appear upon the face of the 
petition, objection must be raised by 
answer; 113 Mo. 023. A defendant who is 
improperly joined must plead or demur ; 1 
Mo. 410. 

At law , see Abatement; Pleading. 

An answer stating facts showing a mis¬ 
joinder of plaintiffs, but not objecting to 
the action on that ground is not sufficient 
to save such an objection ; 49 Mo. App. 273 ; 
where no objection is made in the court 
below to a misjoinder of parties defend¬ 
ant, no advantage can be taken of it on ap¬ 
peal ; 2 Colo. App. 430. 

MISKENNING (Fr. mis , wrong, 
and Sax. cennan, summon). A wrongful 
citation to appear in court. A variance in 
a plea. 1 Mon. Angl. 237 ; Chart. Hen. II. ; 
Jacob, Law Diet. ; Du Cange. 

MISNOMER. The use of a wrong 
name. 

In contracts, a mistake in the name will 
not avoid the contract, in general, if the 
party can be ascertained; 11 Co. 20; Ld. 
Raym. 304; Hob. 125. So of contracts of 
corporations ; 2 Beasl. 427. See Name. If 
a deed, note, etc., be made to a corporation 
under an erroneous name, the proper course 
is for the corporation to sue in its proper 
name and allege that the defendant made 
the deed, etc., to the corporation by the 
name mentioned in the instrument; 09 III. 
658. A contract entered into by a corpora¬ 
tion under an assumed name may be en¬ 
forced by either of the parties, and the 
identity of the company may be established 
bv the ordinary methods of proof ; 37 W. 
Va. 778. 

A misnomer of a legatee will not, in gen¬ 
eral, avoid a legacy, when the context fur¬ 
nishes the means of correction ; Schoul. 
Wills $ 583 ; see 19 Ves. 381 ; 1 Rop. Leg. 
131 ; Legacy. A legacy given to a corpora¬ 
tion, either by its corporate name, or by 
description, is good ; in the latter case it 
must be so designated as to be distinguished 
from every other corporation ; 10 N. Y. 84. 
See 45 Me. 552 ; 37 Ala. 478. 

When a corporation is misnamed in a 
statute, the statute is not inoperative if 
there is enough to designate what corpora¬ 
tion is meant; 10 Co. 44, 57 6. 

Misnomer of one of the parties to a suit 
must be pleaded in abatement. It has been 
held that misnomer of one of the partners 
of a firm in a scire facias sur mortgage is 
unimportant, if the name of the firm is 
correct in the mortgage itself; 64 Penn. 
03. A slight variation in a corporate name 
w-ill be disregarded unless the misnomer be 
taken advantage of by a plea in abatement; 
30 III. 151 : 19 Midi. 196. If a corporation, 
sued by an erroneous name, appeal's by that 
name without objection, the error is cured ; 
Taney 418. See 56 Ark. 499, But a writ 
of mandamus issued against a corporation 
under an erroneous name is void; 2 Ld. 
Raym. 1238 ; and an error in the corporate 
name in an execution is fatal; 58 Ga. 280. 
The same is true when there is an error in 
the corporate name in a judgment; 1 Ld. 
Raym. 117; but see 11 Mass. 138. 

The names of third persons must be cor¬ 
rectly laid ; for the error will not be helped 


by pleading the general issue; but, if a 
sufficient description be given, it has been 
held, in a civil case, that the misnomer was 
immaterial. Example : in an action for 
medicines alleged to have been furnished 
to defendant's wife, Mary, and his wife was 
named Elizabeth, the misnomer was held 
to be immaterial, the word wife being the 
material word ; 2 Marsh. 159. See 10 U. S. 
App. 267. In indictments, the names of 
third persons must be correctly given; 
Rose. Cr. Ev. 78. If a person is well known 
by the name in the indictment, the indict¬ 
ment is good ; 7 Am. L. Reg. n. s. 445 ; the 
middle name of a defendant, if stated in an 
indictment, either in full or by the initial 
letter, must l>e correctly stated; 1 Am. L. 
Reg. 380. That a party is known by one 
name as well as another, is a good replica¬ 
tion to a plea of misnomer; 43 Ill. App. 
009. Accuracy is especially required in 
stating the correct name of a eor|«»ation 
in all criminal proceedings in which it may 
be concerned ; 1 Leach 253 ; but see 35 Cal. 
110. See Arch bold ; Chitty, Pleading ; 
Abatement; Contract ; Parties ; Legacy; 
Name. 

MISPLEADING. Pleading incor¬ 
rectly, or omitting anything in pleading 
which is essential to the support or defence 
of an action, is so called. 

Pleading not guilty to an action of debt 
is an example of the first; setting out a de¬ 
fective title is an example of the second. 
See 3 Salk. 365. 

MISPRISION. In Criminal Law. 

A term used to signify every considerable 
misdemeanor which lias not a certain name 
given to it by law. Co. 3d Inst. 30. 

The concealment of a crime. 

Negative misprision consists in the con¬ 
cealment of something which ought to be 
revealed. 

Misprision of felony is the like conceal¬ 
ment of felony, without giving any degree 
of maintenance to the felon ; Act of Con¬ 
gress of April 30,1790, e. 0, R. S. § 5390 ; for 


Ins. b. 1, c. 10, s. 1. And see 5 Maule A S. 
880; 12 East 038 ; 3 B. A P. 370; 45 III. App. 
244. Misrepresentation as to a material 
part of the consideration will avoid an ex¬ 
ecutory contract; 1 Phil. Ins. 630, 075 • 
83 Va. 397; 147 Mass. 403; 124 Pa. 450 ; 97 
Mich. 5. 

A misrepresentation, to constitute fraud, 
must be contrary to fact; the party making 
it mast know it to be eo; 2 Kent 471 ; 1 
Story, Eq. Jur. § 143; 4 Price 135; 8 Conn, 
597; 22 Me. 511 ; 7 Gratt. 04, 239; 0 Ga. 
458; 5 Johns. Ch. 182; 6 Paige, Ch. 197; 1 
Stor. 172; 1 W. A M. 342; 85 Ten n. 139 ; 76 
la. 11; 5 Ind. App. 474; 51 Kan. 144; 63 
Vt. 463 ; excluding cases of mere mistake • 
5 Q. B. 804 ; 9 id. 197 ; 10 M. A W. 147 ; 14 
id. 651 ; 7 Cra. 69; 13 How. 211; 8 Johns 
25 ; 7 Wend. 10 ; 1 Mete. Maas. 1 ; 27 Me, 
309; 7 Vt. 67, 79; 6 N. H. 99; and includ¬ 
ing cases where he falsely asserts a personal 
knowledge ; 18 Pick. 96; 1 Mete. Maas. 193 ; 
0 id. 245; 27 Me. 309; 16 Wend. 640: 10 
Ala. 785; 1 Bibb 244; 4 B. Monr. 001; 3 
Cra. 281: and one which gave rise to the 
contracting of the other partv ; 14 N. H. 
331; 1 W. & M. 90, 342 ; 2 id. 29 8 ; 2 Strobh. 
Eq. 14 ; 2 Bibb 474 ; 8 B. Monr. 23 ; 4 How. 
Miss. 435; 0 id. 311 ; 25 Miss. 167; 3 Cra. 
282 ; 8 Yerg. 178 ; 19 Ga. 448 ; 5 Blackf. 18. 
See 12 Me. 262 ; 13 Pet. 26 ; 23 Wend. 260 ; 
7 Barb. 65 ; Poll. Cent. 542. 

A contract is bad where a party is in¬ 
duced to enter into it by the innocent mis¬ 
statement of facts by another ; 51 la. 364 ; 
39 Ohio 491; 89 Ind. 38; 2 Kent 471 ; but 
the misrepresentation must be the proxi¬ 
mate and immediate cause of the transac¬ 
tion ; 11 Col, 15; and part of the same 
transaction; 83 Va. 504 ; and the party 
seeking relief must have relied upon it; 80 
Wis. 427. In an action for misrepresenta¬ 
tion of facts, it is not always necessary to 
prove that it was made with a fraudulent 
intent and with guilty knowledge ; 80 Wis. 
540; but an innocent misrepresentation 
cannot be proved under a plea of fraud ; 21 
Can. S. C. R. 359. 


if any aid be given him, the party becomes 
an accessory after the fact. 

Misprision of treason is the concealment 
of treason by being merely passive. Act of 
Congress of April 30, 1796, R. S. § 5333; 
1 East, PI. Cr. 139. If any assistance be 
given to the traitor, it makes the party a 
principal, as there are no accessories in 
treason. 

Positive misprision consists in the com¬ 
mission of something which ought not to 
be done. 4 Bla. Com. c. 9. 

It is the duty of every good citizen, know¬ 
ing of a treason or felony having been com¬ 
mitted, to inform a magistrate. Silently 
to observe the commission of a felony, with¬ 
out using any endeavors to apprehend the 
offender, is a misprision. 1 Russ. Cr. 43 ; 
1 Bish. Cr. L. § 720; Hawk. PI. Cr. c. 59; 
s. 0; 4 Bla. Com. 119. 

Misprisions which are merely positive are 
denominated contempts or high misde¬ 
meanors: as, for example, dissuading a 
witness from giving evidence. 4 Bla. Com. 
126. 

I MISREADING. When a deed is read 
falsely to an illiterate or blind man who is 
a party to it, such false reading amounts to 
a fraud, because the contract never had the 
assent of both parties ; 5 Co. 19 ; 6 East 309 ; 
Dane, Abr. c. 86, a. S, § 7 ; 2 Johns. 404; 
12 id. 469 ; 3 Cow. 537. See 14 Pa. 490 ; 82 
id. 203 ; 62 Wis. 480 ; 55 Mich. 502. 

MISRECITAL. The incorrect recital 
of a matter of fact, either in an agreement 
or a plea: under the latter term is here 
understood the declaration and all the sub¬ 
sequent pleadings. See Recital. 

MISREPRESENTATION. The state¬ 
ment made by a party to a contract that a 
thing relating to it is in fact in a particular 
way, when he knows it is not so. 

The misrepresentation must be both false 
and fraudulent in order to make the party 
making it responsible to the other for dam¬ 
ages ; 8 Conn. 413; 10 Mass. 197 ; 1 Const. 
So. C. 323, 475; Mete. Yelv. 21 o, n. 1; 
Peake, Cas. 115; 8 Campb. 154; Marshall, 


To be material, the misrepresentation 
must be in respect to an ascertainable fact, 
as distinguished from a mere matter of 
opinion, judgment, probability, or expecta¬ 
tion ; if it is vague and indefinite in its na¬ 
ture and terms, or is merely a loose, conjec¬ 
tural, or exaggerated statement, it is not a 
material misrepresentation; 73 Tex. 405; 
17 Ore. 347 ; 149 Mass. 188. 

A representation concerning a man’s pri¬ 
vate rights, though it may involve matters 
of law. is as a whole deemed to be a state¬ 
ment of fact; 13 Q. B. D. 3C3 ; as is a repre¬ 
sentation that one has extraordinary and 
supernatural power in curing disease ; 30 
Atl. Rep. (Md.) 1027. See also 15 W. N. C. 
Pa. 282. And representations from one 
bank to another that a business corporation 
is prosperous, well organized, doing a large 
business, and is a valued customer, and 
that an investigation has been made of 
its business and responsibility by a bank 
officer, are also representations of fact and 
not of opinion ; 59 Fed. Rep. c 38. “A sup¬ 
pression of the truth may amount to a sug¬ 
gestion of falsehood;” 128 U. S. 388 ; 31 
Kan. 355 ; and a false pretence need not be 
in regard to a fact which does in reality 
exist, but may be that a fact exists when it 
does not; 14 Crim. L. Mag. 1. 

Mere honest expression of opinion will 
not, as a rule, be regarded' as fraud, either 
as a basis for an action of deceit, or as 
ground for setting aside a contract, al¬ 
though the opinion may prove to be erro¬ 
neous; 141 N. Y. 596 ; 29 N. J. Eq. 257; 73 
Tex. 465; 92 Va. 71; 34 III. App. 605; 125 
U. S. 247; L. R. 13 6. B. D. 502. And this 
rule applies ordinarily to statements of the 
value of property to be bought or sold ; 124 
Pa. 450 ; 90 N. Y. 272 ; 80 Mo. 293 ; 106 Cal. 
623; but it cannot be laid down as a matter 
of law that value is never a material fact; 
11 Mich. 08; as where the defendant was 
employed to value real estate for an in¬ 
tended mortgagee, and gave a valuation 
which was in fact no valuation at all, it 
was held that the defendant owed a duty 
to the plaintiff which he had failed to dis¬ 
charge, and had made reckless statements 
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on which plaintiff had acted, and therefore 
defendant was Liable to plaintiff for the loss 
he had sustained; 89 Ch. D. 89. 

So the mere puffing of articles to be sold 
is held not to amount to such a misrepre¬ 
sentation as will amount to fraud ; 79 111. 
UM ; but this rule applies only when the 
purchaser has a full and fair opportunity to 
inspect the article and judge for himself, 
amt not to things which are not the subject 
of any visible test or examination ; 44 Ark. 
218; and a vendor may be held guilty of 
deceit l>y reason of material untrue repre¬ 
sentations in respect to his own business or 

f »roperty, the truth of which representation 
ie is bound and must be presumed to know’ ; 
150 l T . S. 873. A person who makes repre¬ 
sentations of material facts, assuming or 
intending to oonvev the impression tliat he 
has adequate knowledge of the existence of 
such facts, when he is conscious that he 
has no such knowledge, is liable if he knew 
that they were false ; id. 

Statements as to future events are mere 
matters of opinion ; 17 Abb. N. C. 1; 59 Mo. 
App. 130; and however contrary to good 
faith and sound morals, they cannot form 
the basis of an action at law or in equity ; 
1 Ark. 31; but see 87 Cal. 557, where al¬ 
though the question was not raised as to 
whether misrepresentations of prospects of 
property sold would entitle one to an ac¬ 
tion. yet as the measure of damages for 
such representations was decided, the court 
seem to have admitted that liability would 
arise therefrom. 

One who makes a false statement which 
he believes to be true, incurs no liability ; 
if the belief is honest, it makes no differ¬ 
ence what their grounds are ; Poll. Torts 
273; contra, 41 S. W. Rep. (Ark.) 819 ; but 
the grounds of a belief are a “most im¬ 
portant test of its reality; ” 14 App. Cas. 
375. If untrue statements are rounded 
upon a belief destitute of all reasonable 
grounds, or which the least inquiry would 
immediately correct, such circumstances 
would be evidence, but only evidence, that 
the statement was not really believed to be 
true : and any liability therefor would be 
based, not upon the party having stated as 
true what fie had not reasonable grounds to 
believe to be true, but as having stated as 
true what he did not believe to be tme ; L. 
R. 1 Sc. App. 162, followed in 14 App. Cas. 
337. a decision deemed by a learnea writer 
to be unfortunate ; Poll. Torts 275; and 
see 5 L. Quart. Rev. 410 ; 6 id. 73. 

It is not necessary that the misrepresen¬ 
tation should have been made directly to 
the plaintiff; Poll. Torts 282 ; 2 M. A W. 
519; they may be published generally 
with the intention that they may be 
acted upon by any who choose; 3 B. A 
Ad. 114 ; as a time-table of a railway com¬ 
pany announcing a train, which is not, in 
fact, running; 5 E. & B. 880; or a pros¬ 
pectus ; L. R. 6 H. L. 377. 

Where one states that he knowB a thing 
to exist, when he does not know it to ex- 


42 Sol. Journ. 78. 

An action to recover for false represen¬ 
tations made by the seller of personal prop¬ 
erty does not survive as against his estate, 
under a statute providing thatactions “ of 
trespass and trespass on the case for dam¬ 
ages done to. . . personal estate shall sur¬ 
vive”; 35 All. Rep. (Vt.) 488. 

In the absence of any bad faith, a prin¬ 
cipal is not affected by a representation 
made by his agent, which the former 
knew to be untrue, as he would be by a 
fraudulent representation made either by 
himself or his agent; 2 Kent 621, n.; 1 H. 
L. C. 615; 6 M. AW. 358; contra, 21 Vt. 
129 ; 8 id. 98 ; 3 Q. B. 58. See Poll, Torts 
884; Benj. Sales § 445 ; Broom, Le$. Max. 
707. Where a purchaser has been induced 
to buy through the fraud of an agent, the 
vendor being innocent, he may rescind the 
contract or maintain an action of deceit 
against the agent personally, but against 
the principal lie can maintain no action 
unless there was a warranty ; Benj. Sales 
§487, notes. See 3 Am. L. Rev. 430 ; Bigel. 
L. C. Torts 21 ; 16 Gray 436. 

If a principal knows the representation 
of his agent to be false and authorizes him 
to make it, the former is liable; if the 
agent makes the representation without 
specific authority, but not believing it to 
be true, the principal is liable (6 M. & W. 
373); as to whether, in such case if the 
agent does believe the representations to 
be true, the principal is liable, is doubtful 
in England ; Poll. Torts 291. See Agents; 
See, generally, Deceit ; Fraud. 

MISSAE PRESBYTER. A Priest 
in Orders. Blount. 


HISS ILIA. In Roman Law. Gifts 
which the officers were in the habit of 
throwing among the people. Inst. 2, 1, 
45. 

MISSING SHIP. A ship which has 
been at sea and unheard from for so long a 
time as to give rise to the presumption that 
■he has perished with all on board. 

There is no precise time fixed as to when 
the presumption is to arise; and this must 
depend upon the circumstances of each 
case; 2 Stra. 1199; Park. Ins. 63; Marsh. 
Ins. 488 ; 2 Johns. 150 ; I Caines 525; Holt 
242. 

HISSING WORD COMPETITIONS. 

See Lottery. 

HIS8IO. In Roman Law. Letting 
go or sending away. 

HISSIO IN BONA. Execution against 
the property of a debtor by which a cred¬ 
itor was empowered to take possession of 
the entire estate of the debtor. 8ohm, 
Rom. L. 211. 


MISSIO JTJDICUM IN CONSIL¬ 
IUM. A sending out of the jury to make 
up their sentence. Burrill; Hallifax, Anal. 
3, 13, 31. 


iat, he is guilty of fraud ; this rule applies 
to facts susceptible of actual knowledge, 
and not matters of opinion, etc.; one who 
does not know a fact to exist must ordi¬ 
narily be deemed to know that he does not 
know ; 147 Mass. 408. “ If persons tak e 

upon themselves to make assertions as to 
which they are ignorant, whether they are 
true or untrue, they must, in a civil point 
of view, be held as responsible as if they 
had asserted that whicn they knew to be 
untrue ” ; L. R. 4 H. L. 79 ; this ignorance 
is conscious ignorance; 14 App. Cas. 371. 
Where one has honestly made a represen¬ 
tation and discovers that it is false before 
it is acted upon, he is deemed, if he has the 
means of communicating the truth and 
does not do so, to be making a false repre¬ 
sentation with knowledge of its untruth ; 
see 1 D. G. M. A G. 660. 

There may be a false pretence by con¬ 
duct, as where one not a member of the 
university put on a cap and gown at Ox¬ 
ford and thereupon obtained goods on 
credit; 7 C. & P. 784 ; so where one having 
no money goes in to a restaurant and order* 
a good dinner and cannot pay for it, it was 
held to be incurring a liability by fraud ; 


HISSIO IN POSSESSIONEM. A 

writ by which a creditor obtained actual 
control, or mere detention of a thing as 
security for his claim, without any right of 
sale or action. Sohm, Rom. L. 275. 

MISSISSIPPI. The name of one of the 
states of the United States. 

The territory of Mississippi, embracing the 
present states of Alabama and Mississippi, was 
authoris ed t o be organized by act of congress, of 
April 0, 1778, and organized on 22d January, 177V. 
Georgia, from which the territory was formed, 
ceded it to the United States on April 84,1803. 

The western part of the Mississippi territory was 
ftutborlzed to form a state government to be known 
as the state of Mississippi, by act of congress pannorl 
March 1,1817, and the state was admitted Into the 
Union December 10, 1817. 

The first constitution of the state was adopted at 
Washington, August 15,1817. The second at Jaok- 
son, October 38, 1839. This was amended In 
August, 1885, . so as to strike out the word 
" white,*' and to abolish and to eliminate every¬ 
thing connected with the Institution of slavery. The 
third, at Jackson, on May 15, 1808. ratified by the 
people on December 1, 1W9. and went Into opera¬ 
tion In 1870, on the read mission of the state Into the 
Union antler the Reconstruction Acts of congress. 

MISSIVES. In Scotch Law. Writ¬ 
ings passed between parties as evidence of 
a transaction. Bell. Diet. 


MISSOURI. The name of one of the 
states of the United States of America. 

It was formed out of part of the territory ceded 
to the United States by the French Republic by 
treaty of April 80, 1H0B, and admitted Into the Union 
by a resolution or congress approved March 0, 1821. 

To this resolution thore was a condition, which, 
having been performed the admission or Missouri 
as a state was completed by the president’s procla¬ 
mation. dated August 10, l&l. 

The convention which formed tho constitution of 
this state met at St. Louis, pn Monday, June 19, 
HMD, and continued by adjournment till July 10, 
1830. when the constitution was adopted, establish¬ 
ing " an independent republic, by tne name of the 
* State of Missouri.* ” 

MISSTAICUS. A messenger. 

MTS SURA. The ceremonies used In a 
Roman Catholic church to recommend and 
dismiss a dying person, 

MISTAKE. Some unintentional act, 
omission, or error arising from ignoranoe, 
surprise, imposition, or misplaoed con¬ 
fidence. Story, Eq. Jur. § 110 ; 48 Wis. 118. 

That result of ignorance of law or faot 
which has misled a person to commit that 
which, if he had not been in error, he would 
not have done. Jeremy, Eq. Jur. 858. 

A mistake exists when a person, under 
some erroneous conviotion of law or faot 
does, or omits to do, some act which, but 
for the erroneous conviction, he would not 
have done or omitted. It may arise either 
from unconsciousness, ignorance, forget¬ 
fulness, imposition, or misplaced confi¬ 
dence. Bishp. Eq. § 185. The essential 
element of mistake is a raentAl condition 
or conception or deviation of the under¬ 
standing either in a passive or active state; 
when passive, it may consist of uncon¬ 
sciousness, ignorance, or forgetfulness, and 
when active, it may be a belief. The first 
condition must always concern a faot ma¬ 
terial to the transaction, while in the 
second, the belief may be that a matter or 
thing exists at the present time which 
really does not exist, or that it existed at 
some past time when it did not really exist. 
All particular errors which fall under either 
condition are mistakes of fact which are a 
ground of equitable relief. These mistakes 
may arise from ignorance ; 19 Barb. 222; 
in forgetfulness of a fact past; 7 Johns. 442; 
of a fact present; 88 Pa. 491; in uncon¬ 
sciousness ; 29 Vt. 238 ; 4 Bosw. 820; in be¬ 
lief of a thing which does not exist; 25 N. 

Y. 289; 19 id. 502; of things which have 
not existed ; 8 N. Y. 835. See 6 L. R. A. 835. 

As a general rule, both at law and in 
equity, mistakes of law do not furnish an 
excuse for wrongful acts or a ground of 
relief from the consequences of acts done . 
in consequence of such a mistake ; 94 N. C. 
490 ; 107 Ind. 09; 9 M. & W. 54 ; 5 Hare 91 ; 

9 How. 55 ; 7 Paige 90*, 137 ; 2 Johns. Ch. 60. 
See 2 M’Cord, Ch. 455 ; 6 H. & J. 500; 25 
Vt. 003 ; 13 Ark. 120 ; 6 Ohio 169 ; 11 id. 480; 

21 Ga. 118; Beasl. Ch. 165 : 02 Mich. 473; 
159 Pa. 531 ; 49 Ill. App. 387 : 108 Ind. 61; 

88 Mo. 021. But if a contracting party 
knows that the other party is proceeding 
upon a mistake in law, there might arise a 
consideration of fraud in his taking advan¬ 
tage of the others mistake ; 70 Pa. 425 ; 51 
Ala. 154; 23 III. 579 ; 102 id. 208 ; 07 Me. 217 ; 

82 N. C. 40 ; 36 N. J. Eq. 111. When both 
parties are under a common mistake of law 
as to the application of their contract, it 
can be applied only according to their in¬ 
tention and not otherwise; Leake, Contr. 
347 ; 48 L. J. Q. B. 213. And, if parties 
contract under a common misapprehension 
as to their relative and respective rights, 
the contract may be liable to be set aside 
as inapplicable to the state of rights really 
existing; L. R. 2 H. L. 170; see 79 Hun 44; 

48 Wis. 443 ; 30 NT. J. L. 432. In this con¬ 
nection the word jus in the maxim ignor¬ 
ant ia juris hand excused, denotes general 
law and not private rights; ibid.; Add. 
Contr. 119. An agreement made for the 
purpose of settling rights, with full knowl¬ 
edge of the doubts arising upon them, will 
be enforced, and parties will uot be allowed 
to state that they were under a misappre¬ 
hension as to the law ; 1 8. A S. 555 ; 61 Ala. 
180 1; 8 Lead. Cas. Eq. 411 ; 7 W. A S. 253. 
This is particularly the case in relation to 
family settlements; 8 Swanst. 482 ; 64 Pa. 
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MONARCHY 


stranger, by the negligence of the owner 
or a stranger, or by accident. See Con* 
tuwon or goods. 

MOB (Lai. mobQis. movable). A tumul¬ 
tuous rout or rabble ; a crowd a* cited to 
some violent or unlawful act. The word In 
legal use is practically synonymous with 
riot, but the latter is the more correct 
term. 

At common law a municipal corporation 
is not liable for damage to property hy a 
mob : Beach, Pub. Corp. $ 746; 90 Pa. 397*; a, 
c. 85 Am. Rep. 670; 40 Ala. 118; 95 Md. 107; 
nor for the failure of it* officer* to repress 
a mob ; 53 Ala. 537 ; 8. C. 35 Am. Rep. 656 ; 
IS Blatch. 389. The legislature may, how¬ 
ever, give a right of action against the cor¬ 
poration for damages caused by a mob, and 
provi ie the measure of damages ; 6 Kan. 
§50; 24 Hun 563 ; 47 Cal. 531 ; 65 Me. 426. 
Such a right of action has been provided by 
statute in Pennsylvania against the oounty 
in which the damage was caused. 

As all the parties in any way concerned 
with an unlawful killing by a mob are liable 
in solido , it is proper to join, as a party 
defendant with the individuals who partic¬ 
ipated in the killing, the city in which the 
act was committed, on the ground of ils 
negligence in not preventing the killing ; 
50 Fed. Rep. 170 : and independently of any 
misconduct on the part of the city or county 
to which the loss is attributed, a state may 
constitutionally compel such county or city 
to indemnify against losses of property from 
mobs and riots within their limits ; 81 Fed. 
Rep. 317. See Lynch Law ; Riot. 

MOBBING AND BIOTING. In 
Scotch Law. A general term, including 
all those convocations of the lieges for 
violent and unlawful purposes, which are 
attended with injury to the persons or prop¬ 
erty of the lieges, or terror and alarm to the 
neighborhood in which it takes place. The 
two phrases are usually placed together ; 
but. nevertheless, they have distinct mean¬ 
ings, and are sometimes used separately in 
legal language,—the word mobbing being 
peculiarly applicable to the unlawful as¬ 
semblage and violence of a number of per¬ 
sons, and that of rioting to the outrageous 
behavior of a single individual. Alison, Cr. 
Law 509. 

MOBTTiTA. See Movables. 

MOCK. To deride, to laugh at, to ridi¬ 
cule, to treat with scorn and contempt. 34 
Conn. 279. 

MODS. The manner in which a thing 
is done; os the mode of proceeding, the 
mode of process. Anderson’s L. Diet. 

See, generally, 9 Pet. 360 ; 10 Wheat. 51; 
48 Wis. 885. 

MODEL. A machine made on a small 
scale to show the manner in which it is to 
be worked or employed. 

A copy or imitation of the thing intended 
to be represented. 25 N. J. L. 602. See 
Patent. 

MOD EBAMEN INCULPATE 
TUTIS L^ . In Bo man Law. The reg¬ 
ulation of justifiable defence. The term 
expresses that degree of force which a per¬ 
son might lawfully use in defence of bis 
person or property, even though it should 
occasion the death of the a graco or. Bell 
Diet. 

MODEBATA MISKBICORDIA. A 
writ founded on Magna Charta, which lies 
for him who is amerced in a court, not of 
record, for any transgression beyond the 
quality or quantity of the offence; it is ad¬ 
dressed to the lord of the court, or Kif 
bailiff, commanding him to take a moder¬ 
ate amerciament of the parties. New Nat. 
Brev. 167 ; Fitzh. Nat. Brev. 76. 

MODERATE CABTIGAVTT. In 
Pleading. The name of a plea in trespass 
by which the defendant justifies an sasanlt 
and battery, because he moderately cor¬ 
rected the plaintiff, whom he had a right 
to correct. 2 Chittv, PI. 576 ; 2B. &P. 224. 
See Correction ; Assault; 15 Mass. 347; 
2 Phill. Ev. 147 ; Bacon, Abr. Assault (C). 


This plea ought to disolose, in general 
terms, the cause which rendered the cor¬ 
rection expedient; 8 Salk. 47. 

MODEBATE SPEED. The moderate 
speed of a steam vessel is such as will per¬ 
mit the steamer reasonably and effectually 
to avoid a collision by slackening speed, or 
by stopping and reversing within the dis¬ 
tance at which an approaching vessel can 
be seen. 85 Fed. Rep. 609 ; 89 id. 480. Five 
knots is a moderate speed for a sailing 
vessel ; 46 L. T. N. s. S40. 

What is a “moderate ajx’ed” for a vessel 
'lepends not u|>on the speed of the vessel 
herself, but upon thp position she is in, 
whether in a crowded channel or on the open 
sea. Anderson. 

MODERATOR. A person appointed 
to preside at a popular meeting ; sometimes 
he is called a chairman. The presiding of¬ 
ficer of town meeting* in New England is 
so called. 

MODIATIO. A certain duty paid for 
every tierce of wine. Mon. Angl. t. ii. 144. 

• MODIFY, SUSPEND, CANCEL, 
or REQUISITION.' 1 The power “to 
modify, suspend, cancel, or requisition,” 
■my contract, etc., extends to the canccla- 
li<>n of the Government’s own contracts. 
>01 U. S. 515. 

MODlUS. A measure, usually a bushel. 

MODO ET FORMA (Lat. in manner 
and form). In Pleading. Technical 
words used to put in issue such concomi¬ 
tants of the principal matters as time, place, 
etc., where these circumstances were ma¬ 
terial. Their use when these circumstances 
were immaterial was purely formal. The 
words were translated literally, when 
pleadings began to be made in English, by 
“in manner and form.” See Lawes, PI. 
120; Gould, PI. c. 6, §22; Steph. PI. 213 ; 
Dane, Abr. Index ; Viner, Abr. Modo et 
Forma. 

MODUS. In Civil Law. Manner; 
means; way. Ainsworth, Lat. Diet. A 
rhythmic song. Du Cange. 

In Old Conveyancing. Manner : e. a., 
the manner in which an estate should be 
held, etc. A qualification, whether in re¬ 
striction or enlargement of the terms of 
the instrument; especially with relation 
to the kind of grant called “ donatio ,"— 
the making those quatri heirs who were 
not in fact heirs according to the ordin¬ 
ary form of such con iterances. And this 
modus or qualification of the ordinary form 
became so common as to give rise to the 
maxim “ modus et convent io vincunt 
legem. 1 * Co. Litt. 19 a ; Bracton, 17 b ; 1 
Reeve, Hist. Eng. Law 293. A considera¬ 
tion. Bracton, 17, 18. 

In Booleoiastio&l Law. A peculiar 
manner of tithing, growing out of custom. 
Bee Modus Decihandi, 

MODUS DECIMANDI. In Boole* 
li i at ioal Law. A peculiar manner of 
tithing, arising from immemorial usage, 
and differing from the payment of one- 
tenth of the annual increase. 

To be a good modus , the custom must be 
—first, certain and invariable; second , 
beneficial to the person ; third , a custom 
to pay something different from the thing 
compounded for; fourth , of the same 
specie*; fifth, the thing substituted must 
be in its nature as durable as the tithe* 
themselves; sixth, ithiust not be too large: 
that would be a rank modus. 2 Bio. Com. 
80. See 2 A 8 Will. IV, c. 100; 13 M, AW. 
832. 

MODUS DE NON DECIHAKDO. 
In Eooleaiaatical Law. A custom or 
prescription not to pay tithes, which is not 
good, except in case of abbey-lands. 2 
Bharsw. Bla. Com. 81, n. 

MODUS LEV ANDI FINES. See 

Fine. 

MOERDA. The secret killing of an¬ 
other ; murder. 4 Bla. Com. 194. 


MOHAMMEDAN LAW. A system 
of native law prevailing among the Mo¬ 
hammedans in India, and administered 
there by the British government. See Hin¬ 
du Law. 

MOHATBA. In French Law. The 
name of a fraudulent contract made to 
cover a usurious loan of money. 

It takes place when an individual sells 
merchandise on oredlt at a high price and 
afterward buys it back at a much less price 
for cash, lfl Tcullier, n, 44; 1 Bouvier, 
Inst. n. 1118. 

MOIETY. The half of anything: os, if 
a testator bequeath one moiety of Ins estate 
to A, and the other to B, each shall take 
an equal part. Joint tenants are said to 
hold by moieties. Littleton 125; 3 C. B. 
274, 283. 

MOLESTATION. In Scotch Law. 

The name of an action competent to the 
proprietor of a landed estate against those 
who disturb his possession. It is chiefly 
used in Questions of oommonty, or of con¬ 
troverted marches. Enkine, Inst. 4. 1. 48. 
See, generally, 12 Q. B, D. 589 ; 14 id 792. 

MO LIT UR A. Toll paid for grinding 
at a mill; multure. Not used. 

MOLUTEB MANUS EMPOSUIT 

(Lat.). He laid his liandB on gently. 

In Pleading. A plea in justification of 
a trespass to the person. It is a good plea 
when supported by the evidence ; 12 Viner, 
Abr. 182; Hamm. N. P. 149; where an 
amount of violent proportioned to the cir¬ 
cumstances ; 20 Johns. 427; 4 Den. 448 ; 2 
Strobh. 232 ; 17 Ohio 454; has been done 
to the person of another in defence of prop¬ 
erty ; 3 Cush. 154; 3 Ohio St. 159; 9 Barb. 
652 ; 23 Pa. 424; see 19 N. H. 562 ; 25 Ala. 
N. 8. 41 ; 4 Cush. 507 ; or the prevention of 
crime: 2 Chittv. PI. 574; Bac. Abr. Assault 
and Battery (C. 8). 

KOLHUTIAN LAWS. The laws of 
Dunvallo Molmutiua, sixteenth king of the 
Britons, who began his reign about 400 B. c. 
These laws were famous in the land till the 
conquest; Toml.; Moc. A W. 

MONARCHY. That government 
which is ruled, really or theoretically, bv 
one man, who is wholly set apart from all 
other members of the state. 

According to the etymology of the word, 
monarchy is that government in which one 
person rules supreme—alone. In modem 
times the terms autocracy, autocrat, have 
come into use to indicate that monarchy of 
which the ruler desires to be exclusively 
considered the source of all power and au¬ 
thority. The Russian emperor styles him¬ 
self Autocrat of all the Ruasios. Autocrat 
is the SAine with despot; but the latter term 
has fallen somewhat into disrepute. Mon¬ 
archy is contradistinguished from republic. 
Although the etymology of the term mon¬ 
archy is simple and clear, it is by no means 
easy to give a definition either of monarchy 
or of republic. The constitution of the 
United States guarantees a republican gov¬ 
ernment to every state. What is a republic ? 
In this case the meaning of the term must 
be gathered from the republics which ex¬ 
isted at the time of the formation of our 
government, and which were habitually 
called repuhlic*. Lieber, in a paper on the 
question, ** Shall Utah be admitted into the 
Union?” (in Putnam's Magazine), declared 
that the Mormons did not form a republic. 

The fact that one man stands at the head 
of a government does not make it a mon¬ 
archy. We have a president at the head. 
Nor is it necessary that the one person have 
an unlimited amount of power, to make a 
government a monarchy. The power of 
the king of England is limited by law and 
theory, and reduced to a small amount In 
reality; yet England is called a monarchy. 
Nor doea hereditarineas furnish us with a 
distinction. The pope is elected by the 
cardinals, yet the States of the Church were 
a monarchyi and the stadtholderof several 
states of the Netherlands was hereditary, 
yet the *tate9~were republics. We cannot 
find any better definition of monarchy than 
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this: a monarchy i* that government which 
is ruled (really or theoretically) by one 
man, who fe wholly Bet apart from all other 
members of the state (called his subjects); 
while we call republic that government in 
which not only there exists an organism 
by which the opinion of the people, or of a 
portion of the people (as in aristocracies), 
passes over into public will, that is, law, 
out in which also the supreme power, or 
the executive power, returns, either peri¬ 
odically or at stated times (where the chief 
magistracy is for life), to the people, or a 
portion of the people, to be given anew to 
another person v or else, that government 
in which the hereditary portion (if there 
be any) is not the chief ana leading portion 
of the government, as was the case in the 
Netherlands. 

Monarchy is the prevailing type of gov¬ 
ernment. Whether it will remain so with 
our Caucasian race is a question not to be 
discussed in a law dictionary. The two 
types of monarchy as it exists in Europe 
are the limited or constitutional monarchy, 
developed in England, and centralized mon¬ 
archy—to which was added the modern 
French type, which consisted in the adop¬ 
tion of Rousseau's idea of sovereignty, and 
applying it to atransferof all the sovereign 
power of the people to one C®sar, who thus 
became an unqualified and unmitigated 
autocrat or despot. It was a relapse into 
coarse absolutism. 

Paley has endeavored to point out the 
advantages and disadvantages of the dif¬ 
ferent classes of government—not success¬ 
fully, we think. The great advantages of 
the monarchical element in a free govern¬ 
ment are : first, that there remains a stable 
and firm point in the unavoidable party 
struggle; and secondly, that supreme 
power, and it may be said the whole gov¬ 
ernment, being represented by or symbol¬ 
ized in one living person authority, respect, 
and, with regard to public money, even 
public morality, stand a better chance to 
be preserved. 

The great disadvantages of a monarchy 
are that the personal interests or inclina¬ 
tions of the monarch or his house (of the 
dynasty) are substituted for the public in¬ 
terest ; that to the chance of birth is left 
what with rational beings certainly ought 
to be the result of reason and wisdom ; and 
that loyalty to the ruler comes easily to be 
substituted for real patriotism, and fre¬ 
quently passes over into undignified and 
pernicious man-worship. Monarchy is as¬ 
suredly the best government for many 
nations at the present period, and the only 
government under which in this period 
they can obtain security and liberty ; yet, 
unless we believe in a pre-existing divine 
right of the monarch, monarchy can never 
be anything but a substitute—acceptable, 
wise, even desirable, as the case mav be— 
for something more dignified, which, un¬ 
fortunately, the passions or derelictions of 
men prevent. The advantages and disad¬ 
vantages of republics may be said to be the 
reverse of what lias been stated regarding 
monarchy. A frequent mistake in modern 
times is this : that a state simply for the 
time without a king—a kingless govern¬ 
ment—is called a republic. But a monarchy 
does not change into a republic simply by 
expelling the king or the dynasty ; as was 
seen in France in 1840. Few governments 
are less acceptable than an elective mon¬ 
archy ; for it has the disadvantages of the 
monarchy without its advantages, and the 
disadvantages of a republic without its ad¬ 
vantages. See Government ; Absolutism. 

MONASTERIUM. A monastery; a 
church. Spel. Gloss. 

MON ASTI CON. A book giving an 
account of monasteries, convents, and reli¬ 
gious houses. 

MONETAQITJM. An ancient tribute 
paid by tenants to their lord every third 
year, in consideration of the lord's not 
changing the money he had coined. 

Mintage, or the right of coining money. 
Cowel. 

MONETARY UNION. See Latin 
Monetary Union. 


MONEY. Gold and silver coins. The 
common medium of exchange in a civilised 
nation. 

There is some difference of opinion as to 
the etymology of the word money ; and 
writers do not agree as to its precise mean¬ 
ing. Some writers define it to be the com¬ 
mon medium of exchange among civilised 
nations; but in the United States constitu¬ 
tion there is a provision which has been 
supposed to make it synonymous with 
coins: “ The congress shall have power to 
coin money. 7 * Art. 1, sect. 8. Again: 
“ No state shall coin money, or make any¬ 
thing but gold and silver a legal tender in 
payment of debt." Art. 1, sect. 10. Hence 
the money of the United States consists of 
gold and silver coins. And so well has the 
congress of the United States maintained 
this point, that the copper coins heretofore 
struck, and the nickel cent of recent issues, 
although authorized to “ pass current,” are 
not money in an exact sense, because they 
are not made a legal tender beyond twenty- 
five cents. The question has been made 
whether a paper currency can be constitu¬ 
tionally authorized by congress and consti¬ 
tuted a legal tender in the payment of 
private debts. Such a power has been 
exercised and adjudged valid by the highest 
tribunal of several of the states, as well as 
by congress in the legal-tender acts of 1862 
and 1863. See Leoal Tender ; 1 Am. L. 
Reg. N. 8. 553; 11 id. 618; 12 id. 601 ; 47 
Wise. 551. 

For many purposes, bank-notes ; 1 Y. A 
J. 380; 3 Mass. 405; 4 Pick-74; 2 N. H. 333; 
20 Wise. 217; 47 id. 557; 7 Cow. 662; Brayt. 
24; 71 Ala. 554; 34 Mich. 490; treasuir 
notes and national banknotes; 66Miss. 298; 
greenbacks; 27 Fla. 196: a check; 4 Bingh. 
179; negotiable notes; 3 Mass. 405; securities; 
41 Ill. App. 579; and bonds; 19 C. C. R. 516; 
will be considered as money. But, ordi¬ 
narily, standing alone, it means only that 
which passes current as money, including 
bank deposits ; but in a bequest of money 
it has been held to include personal prop¬ 
erty ; 65 Hun 159 ; see 92 N. Y. 234 ; 34 Ohio 
St. 352. But a charge that the defendant 
set up and kept a faro bank, at which money 
was oet, etc., is not sustained by proof that 
bank-notes were bet, etc.; 2 Dana 298; see 
2 H. A G. 407 ; or where there is an indict¬ 
ment for the larceny of lawful money of 
the United States, evidence of the larceny 
of national bank notes, does not warrant a 
conviction; 60Ind. 198. To support a count 
for money had and received, the receipt by 
the defendant of bank-notes, promissory 
notes; 9 Pick. 93; 14 Me. 285; 7 Johns. 132; 
credit in account in the books of a third 
person; 3 Campb. 199; or any chattel, is 
sufficient; 4 Pick. 71; 17 Mass. 560 ; and 
will be treated as money. See 7 Wend, 811; 
7 S. A R. 246; 3 B. A P. 559 ; 1 Y. A J. 380 ; 
80 Tex. App. 475; 5 Lea 96. The mutila¬ 
tion of coins is forbidden by law. U. S. R. 
S. 2 Supp. 579. See Latin Union ; Gold ; 
Silver ; Coin. Foreign Monet. 

MONEY OP ADIEBO. In French 
Law. Earnest money. See Earnest, 

MONEY BILLS. Bills or projects of 
laws providing for raising revenue, and for 
making grants or appropriations of the 
public money. 

A bill for granting supplies to the crown. 
Such bills commence .in the House of Com¬ 
mons and are rarely attempted to be ma¬ 
terially altered in the Lords ; May, Pari. L. 
ch. 22. 

The first clause of the seventh section of 
the constitution of the United States de¬ 
clares, “ All bills for raising revenuesh all 
originate in the house of representatives; 
but the senate may propose or concur with 
amendments, as on other bills.” See Story, 
Const. §§ 874-877 ; 58 Ala. 546; 126 Mass. 
601; Cooley, Const. Lim., 4th ed. 160. 

What bills are properly “ bills for raising 
revenue,” in the sense of the constitution, 
has been matter of some discussion. Tuck. 
Bla. Com. App. 261 ; Story, Const. § 880. 
In practice, the power has been confined 
to bills to levy taxes in the strict sense of 
the words, and has not been understood to 
extend to bills for other purposes which 


may incidentally create revenue; Story, 
Const. § 880 ; 2 Elliott, Deb. 283. 

And a privilege conferred by a state con¬ 
stitution, to originate M money bills,” has 
been held to be limited to such as transfer 
money from the people to the state, and 
not to include such as appropriate money 
from the state treasury; 126 Maes. 567. See 
Revenue. 

MONEY BROKER. A money changer; 
one who lends to or raises money for others. 

MONEY CLAIMS. In English 
Practice. Under the Judicature Act of 
1875, claims for the price of goods sold, for 
money lent, for arrears of rent, etc., and 
other claims where money is directly pay¬ 
able on a contract express or implied, as 
opposed to the cases where money is claimed 
by way of damages for some independent 
wrong, whether by breach of contract or 
otherwise. These “ money claims ” corre¬ 
spond very nearly to the “ money counts ” 
hitherto in use. Moz. A W. 410. 

MONEY COUNTS. In Pleading. 

The common counts in an action of as¬ 
sumpsit. 

They are so called because they are 
founded on express or implied promises to 
pay money in consideration of a precedent 
debt. They are of four descriptions; the 
indebitatus assumpsit; the quantum meruit; 
the quamtum valebant ; and the account 
stated. See these titles. 

Although the plaintiff cannot resort to an 
implied promise when there is a general 
contract, yet he may, in many cases, re¬ 
cover on the common counts notwithstand¬ 
ing there was a special agreement, provided 
it nas been executed ; 12 East 1; 7 Cra. 299; 
5 Mass. 391; 7 Johns. 132: 10 id. 138. It is, 
therefore, advisable to iheert the money 
counts in an action of assumpsit, when 
suing on a special contract; 1 Chitty, PL 
333. 

MONEY DEMAND. A claim for a 
mixed amount of money, contradistin¬ 
guished from damages. 

Money demand on contract includes the 
right of action upon an undertaking in the 
nature of a replevin bail, to return a chattel 
in controversy, if such return should be 
adjudged, pe.y costs, etc. Abbott; 8 Ind. 
339. It includes an action for a breach of 
the obligations contained in articles of 
apprenticeship. Id.; 5 lnd. 538. 

See Action for Money ; Current 
Money. 

MONETARII. See Moniers. 

MONEY HAD AND RECEIVED. 
In Pleading. The technical designation 
of a form of declaration in assumpsit, 
wherein the plaintiff declares that the de¬ 
fendant had and received certain money, 
etc. 

An action of assumpsit will lie to recover 
money to which the plaintiff is entitled, 
and which in justice and equity, when no 
rule of policy or strict law prevents it; the 
defendant ought to refund to the plaintiff, 
and which he cannot with a good conscience 
retain, on a count for money had and re¬ 
ceived ; 6 S. A R. 869; 3 J. J. Marsh. 175; 1 
Harr. N. J. 447; 1 Harr. A G. 258: 7 Mass. 
288; 6 Wend. 290; Add. Contr., 9th ed. 429; 
see 120 N. Y. 536; 109 id. 363; 66 Hun 627; 
45 Ill. App. 276. 

When the money has been received by 
the defendant in consequence of some tor¬ 
tious act to the plaintiff f 6 property, as when 
he cut down the plaintiffs timber and sold 
it, the plaintiff may waive the tort and sue 
in assumpsit for money had and received ; 

1 Dali. 122; 1 Blackf. 181 ; 4 Pick. 452 ; 1 J. 
J. Marsh. 543 ; 3 Watts 277 ; 4 Call 451. 

In general, the action for money had and 
received lies only where money has been re¬ 
ceived by the defendant; 14 8. A R. 179; 1 
Pick. 204; 1 J. J. Marsh. 544; 11 Johns. 464; 
77 N. Y. 400. But bank-notes or any other 
property received as money will be consid¬ 
ered for this purpose as money; 3 Mass. 
405; 17 id. 560; Brayt. 24; 7 Cow. 622; 4 Pick. 
74. See 9 S. A R. 11. Money paid under 
an illegal contract which has been partially 
carried into effeot cannot be recovered 
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beck ; L R. *4 Q. B. Div. 742. 

No privity of <x ‘-v?t between the par¬ 
tis is required in order to support this 
Action, except that which results from the 
fact of one man's having the money of an¬ 
other which ho cannot conscientiously 
retain ; 17 Mass. 568. 579. See 2 Dali. 54; 

5 Conn. 71; 127 Mass. 32. See Quasi Con¬ 
tract? 

MONEY IN HAND. There is no real 
difference between “ money in haud” and 
“ready monev.” 12 L. J. Ch. 887. 

Money which is subject to one’s control. 

English. 

MONEY JUDGMENT. One which 
adjudges the payment of a sum of money, 
distinguished from one directing an act 
to be done or property to be restored or 
transferred. 

MONEY LAND. A phrase sometimes 
Applied to money held upon trust to belaid 
out in the purchase of land. See Conver¬ 
sion. 

MONEY LENDERS ACTS. Eng¬ 
lish Acts of 1900 and 1011, the former pro¬ 
viding that every money lender must be 
registered and carry on business in one name 
only and only at his registered address or ad¬ 
dresses : that he cannot send circulars to 
infants (q r\). and that the courts may re¬ 
open transactions between him and Lie 
clients. The act of 1911 protects bona fide 
holders without notice of securities taken by 
money lenders. Byrne. 

MONEY LENT. In Pleading. The 
technical name of a declaration in an action 
of assumpsit for that tne defendant prom¬ 
ised to pay the plaintiff for money lent. 

To recover, the plaintiff must prove that 
the defendant received his money, but it is 
not indispensable that it should be origin¬ 
ally lent. If, for example, money has been 
advanced upon a special contract, which 
has been abandoned and rescinded, and 
which cannot be enforced, the law raises 
an implied promise from the person who 
holds the money to pay it back as money 
lent; 7 Bingh. 268 ; 8 M. & W. 434; 9 id. 
29. See 1 K.Chipm. 214; 3 J. J. Marsh. 377. 

MONEY-ORDER. The act of June 8, 
1872, c. 335, provided for the establishment 
of a uniform money-order system, at all 
suitable post-offices, which shall be called 
“money-order” offices. The applicant, 
upon depositing a sum, at one post-office, 
receives a certificate for that amount, 
which he mails to the payee, who can then 
obtain the money at the office designated 
in the order, upon presenting the latter 
and mentioning the name of his corres¬ 
pondent. The system is now established 
with several foreign countries, as well as 
at home, And is found very convenient for 
the transmission of small sums; R. S. 

4027-4048. Suppl. to R. S. p. loo. Under 
tne law of March 3, 1883, it was provided 
that money-orders should not be issued for 
a larger sum than a hundred dollars ; 1 
Supp. R. S. p. 408 ; 2 id, 166. 

MONEY PAID. In Pleading. The 

technical name of a declaration in assump¬ 
sit, in which the plaintiff declares for 
money paid for the use of the defendant. 

When one advances money for the bene¬ 
fit of another with his consent, or at his 
express request, although he be not bene¬ 
fited by the transaction, the creditor may 
recover the money in an action of as- 
uimpsit declaring for money paid for the 
defendant: 5 S. & R. 9. But one cannot 
by a voluntary payment of another’s debt 
make himself creditor of that other; 1 
Const. S. C. 472 ; 1 Gill Sc J. 497 ; 3 Johns. 
434; 14 id. 87; 2 Root 84 ; 2 Stew. Ala. 
500; 4 N. H. 138; l South. 150; 121 Pa. 
841. In order to enable one who has paid 
money to the use of another, to maintain 
an action for money paid, two things are 
essential: a legal liability on the part of 
the defendant to pay the original demand, 
and his antecedent request, or subsequent 
promise to pay ; 88 Ala. 202. 

Assumpsit for money paid will not lie 
where projierty, not money, has been given 
or received: 7 S. & R. 240: 14 ifL 179: 7 


J. J. Marsh. 18. But see 7 Cow. 669. Nor 
will an action lie to recover back money 
paid voluntarily with a full knowledge of 
the facts and oiroumstanoea ; 12 Colo. 208 ; 
69 Tex. 267. 

But where money has been paid to the 
defendant either for a just, legal, or equi¬ 
table claim, although it could not have been 
enforced at law, it cannot be recovered as 
money paid. See Money Had and Re¬ 
ceived. 

The form of declaring is for 11 money 
paid by the plaintiff for the use of the 
defendant and at hia request” ; 1 M. & W. 
511. 

MONEYED CAPITAL. In a statute 
with reference to taxation of national bank 
stock, it is held to mean money employed 
in a business whose object is to make profit 
by investing in securities by way of loan, 
discount or otherwise, which from time to 
time are reduced again to money and re¬ 
invested, 59 Fed. Rep. 952. 

Words include shares of Gtock or other 
interests owned by individuals in all enter¬ 
prises in which the capital employed in 
carrying on its business is money, where the 
object of the business is the making of profit 
by its use as money. The moneyed capital 
thus employed is invested for that purpose 
in securities by way of loan, discount, or 
otherwise, which arc again reduced to money 
and reinvested. It includes money in the 
hands of individuals employed in a similar 
way, invested in loans, or in securities for 
the payment of money, either as an invest¬ 
ment of a permanent character or temporar¬ 
ily with a view to sale or repayment and 
reinvestment. In this way the moneyed 
capital in the hands of individuals is dis¬ 
tinguished from what is known generally 
as personal property. Id., citing 121 U. S. 
138 

The term has a more limited meaning 
than the term personal property, and ap¬ 
plies to such capital as is readily solvable 
in money ; 28 Fed. Rep. 777. In the pro¬ 
vision ot itev. stats., § 0219 respecting state 
taxation of shares of national banks, that it 
’'shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of 
individual citizens of such State,” the words 
"moneyed capital in the hands of individual 
citizens” include bonds, notes and other 
evidences of indebtedness in the hands of 
individuals, which are shown to come 
materially into competition with the na¬ 
tional banks in the loan market. 256 U, S. 
>36. 

Distinguished from Personal Prop¬ 
erty. Credits, money loaned at interest, 
and demands against persons or corporations 
are more purely representative of moneyed 
capital than personal property, 60 far as 
they can be said to differ. There may be 
much personal property exempt from taxa¬ 
tion without giving bank shares a right to 
.-imilftr exemption, because personal property 
is not necessarily moneyed capital. Id., 
citing 105 U. S. 324. 

MONEYED CORPORATION. A cor¬ 
poration having the power to make loans 
upon pledges or deposits, or authorized by 
lawtomake insurance. 2 N. Y. Rev. Stat., 
7th ed. 1371 ; 3 N. Y. 479; 48 Barb. 464 ; 6 
Paige 497. 

MONIERS. Ministers of the mint ; 
also bankers. Cowel. 

MONITION. In Practice. A pro¬ 
cess in the nature of a summons, which is 
used in the civil law, and in those courts 
which derive their practice from the civil 
law. In the English ecclesiastical courts 
it is used as a warning to a defendant not 
to repeat an offence of which he had been 
convicted. See Bened. Adm.; 76 Mo. 470. 

A general monition is a citation or sum¬ 
mons to all persons interested, or, as is 
commonly said, to the whole world, to ap¬ 
pear and show cause why the libel filed in 
the case should not be sustained, and the 
prayer of relief granted. This is adopted 
in prize cases, admiralty suits for forfeit¬ 
ures, and other Buits in rem, when no par¬ 
ticular individuals are summoned to an¬ 


swer. In such cases the taking possession 
of the property libelled, and tins general 
citation or monition served according to 
law, are considered constructive notice to 
the world of the pendency of the suit; and 
the judgment rendered thereupon is con¬ 
clusive upon the title of the property which 
may be affected. In form, the monition is 
substantially a warrant of the court, in an 
admiralty cause, directed to the marshal 
or his deputy, commanding him, in the 
name of tlie president of the United States, 
to give public notice, by advertisements in 
such newspapers as the court may select, 
and by notifications to be posted in public 
places, that a libel has been filed in a cer¬ 
tain admiralty cause pending, and of the 
time and place appointed for the trial. A 
brief statement of the allegations in the 
libel is usually contained in the monition. 
The monition is served in the manner 
directed in the warrant. 

A mixed monition is one which contains 
directions for a general monition to all per¬ 
sons interested, and a special summons to 
particular persons named in the warrant. 
This is served by newspaper advertise¬ 
ments, by notifications posted in public 
places, and by delivery oi a copy attested 
oy the officer to each person specially 
named, or by leaving it at his usual piace 
of residence, 

A special monition is a similar warrant, 
directed to the marshal or his deputy, re¬ 
quiring him to give special notice to cer¬ 
tain persons, named in the warrant, of the 
pendency of the suit, the grounds of it, 
and the time and place of trial. It is 
served by delivery of a copy of the war¬ 
rant, attested by the officer, to each one of 
the adverse parties, or by leaving the same 
at his usual place of residence; but the 
service should be personal, if possible. 
Clerke, Prax. tit. 21 ; Dunlap, Adm. Pr. 
135. See Conkl. Adm. ; Pars. Marit. Law. 

MONITORY LETTER. In Ecclesi¬ 
astical Law. The process of an official, 
a bishop, or other prelate having jurisdic¬ 
tion, issued to compel, by ecclesiastical 
censures, those who know of a crime, or 
other matter which requires to be ex¬ 
plained, to come and reveal it. Merlin, 
Ripert. 

MONOCRACY. A government by one 
person only. 

MONOCRAT. A monarch who gov¬ 
erns alone ; an absolute governor. 

MONOGAMY. The state of having 
only one husband or one wife at a time. 

A marriage contracted between one man 
and one woman, in exclusion of all thereat 
of mankind. The term is used in opposi¬ 
tion to bigamy and polygamy. Wolff, Dr. 
de la Nat. § 857. 

MONOGRAM. A character or cipher 
composed of one or more letters inter¬ 
woven, being an abbreviation of a name. 

A signature made by a monogram would 
perhaps be binding provided it could be 
proved to have been made and intended aa 
a signature; 1 Denio 471. 

There seems to be no reason why such a 
signature should not be as binding aa one 
which is altogether illegible. 

MONOMANIA. In Medioal Juris¬ 
prudence. Insanity only upon a par¬ 
ticular subject, and with a single delusion 
of the mind. 

A perversion of the understanding in re¬ 
gard to a single object, or a small number 
of objects, with the predominance of men¬ 
tal excitement. 2 Miso. Rep. 383. 

See Delusion ; Insanity ; Mania ; and 
other titles there referred to. 

MONOPLEGIA. See Paralysis. 

MONOPOLIUM. The sole power, 
right, or privilege of sale; monopoly; a 
monopoly. Cal vi n. 

MONOPOLY. In Commercial Law. 
The abuse of free commerce by whioh one 
or more individuals have procured the ad¬ 
vantage of selling alone all of a particular 
kind of merchandise, to the detriment of 
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the public. 

Any combination among merchants to 
raise the price of merchandise to the in- 
jury of the public. 

An institution or allowance by a grant 
from the sovereign power of a state, by 
commission, Letters- patent, or otherwise, to 
any person or corporation, by which the 
exclusive right of buying, selling, making, 
working, or using anything is given. Ba¬ 
con, Abr.; Co. 3d Inst. 181. Whereby any 
person or persons, bodies politic or corpo¬ 
rate, are sought to be restrained of any 
freedom or liberty they had before, or hin¬ 
dered in their lawful trade; 111 U. S. 754; 
11 So. Bep. (La.). 289; 58 Fed. Rep. 452. 
Monopolies were, by stat. 21 Jac. 1. c. 8, 
declared illegal and void, subject to certain 
specified exceptions, such as patents in 
favor of the authors of new inventions ; 4 
Bla. Com. 159 ; 2 Steph. Com. 25. See pas¬ 
sim For. Cas. and Op. 421; Curtis, Room- 
son, Merwin, Walker ; Patents. 

A patent for a useful invention, under 
the United States laws, is not, in the old 
sense of the common law, a monopoly. 

The constitutions of Maryland, North 
Carolina, and Tennessee declare that 
“ monopolies are contrary to the genius of 
a free government, and ought not to be 
allowed.” 

The act of congress (20 St. L. 209) de¬ 
claring illegal “ every contractor combina¬ 
tion in the form of trust, or otherwise in 
restraint of trade or commerce among the 
several states or with foreign nations, ap¬ 
plies to combinations of laborers as well as 
of capitalists; 54 Fed. Rep. 994. To con¬ 
stitute the offence of monopolizing or at¬ 
tempting to monopolise under the above 
act of July 2,1890, it is necessary to ac¬ 
quire, or attempt to acquire, an exclusive 
right in such commerce by means whioh 
will prevent others from engaging therein; 
02 Fed. Rep. 104. 

See Copyright : Patent ; Trust ; Re¬ 
straint op Trade. Holdino Cori'oration 


MONROE DOCTRINE. A rule or 
principle of conduct by which any attempt 
on the part of any European power to ex¬ 
tend its system of government to anv part 
of the Western Hemisphere will be re¬ 
garded as an act of unfriendliness to the 
United States. 

The doctrine originated in 1828 when the 
European powers seemed inclined to assist 
Spain to regain the colonies she had lost 
in America, and was first stated by Presi¬ 
dent Monroe in his message of Deoember 
2d of that year as follows ; 

44 We owe it, therefore, to candor and to 
the amicablexelatlons existing between the 
United States and those powers to declare 
that we consider any attempt on their part 
to extend their system to anv portion of 
this hemisphere as dangerous to our peaoe 
and safety. With the existing oolomes or 
dependencies of any European power we 
have not interfered, and shall not interfere. 
But with the governments who have de¬ 
clared their independence and maintained 
it, and whose independence we have, on 
gnat consideration and on just principles, 
acknowledged, we could not view any in¬ 
terposition for the purpose of oppressing 
them, or control ling in any other manner 
their destiny, by any European power, in 
any other Hght than as the manifestation 
of an unfriendly disposition toward the 
United States.” 


away. The Monroe Doctrine. See Whart. 
Dig. Int. L. 

MONSTER. An animal which has a 
conformation contrary to the order of na¬ 
ture. 2 Dungl. Hum. Fhya. 422. 

It is said that a monster, although born 
of a woman in lawful wedlock, cannot in¬ 
herit. Those who have, however, the es¬ 
sential parts of the human form, and have 
merely some defect of conformation, are 
capable of inheriting, if otherwise quali¬ 
fied ; 2 Bla. Com. 240; 1 Beck, Med. Jur. 
806; Co. Litt. 7,8; Dig. 1. 5. 14; 1 Swift, 
Syst. 331 ; Fred. Code, pt. 1, b. 1, t. 4, § 4. 

No living human birth, however much 
it may differ from human shape, can be 
lawfully destroyed. Traill, Med. Jur. 47. 
See Briand, Mid. Lig. pt. 1, c. 6, art. 2, § 3 ; 
1 Fodere, Mid . Lig. § 402. 

MO NS THAN S DE DROIT (Fr. show¬ 
ing of right). A common-law process by 
which restitution of personal or real prop¬ 
erty is obtained from the crown bv a sub¬ 
ject, Chitty, Prerog. of Cr. 345 ; 3 Bla. 
Cora. 250. By this procei i, when the facts 
of the title of the crown are already on 
record, the facts on which the plaintiff re¬ 
lies, not inconsistent with such record, are 
shown, and judgment of the court prayed 
thereon. The judgment, if against the 
crown, is that of ouster le main , which 
vests possession in the subject without exe¬ 
cution. Bac. Abr. Prerogative (E); 1 And. 
181; 5 Leigh 512 ; 12 Gratt. 504. 

Monstrans de droit was preferred either 
on the common-law side of the court of 
chancery, or in the exchequer, and will 
not come before the corresponding divisions 
in the high court of justice. (Jud. Act, 
1873, s. 34.) 

MON8TRAN8 DE FAIT (Ft. show¬ 
ing of a deed). A profert. Bac. Abr. 
Pleas. 

MONSTRAVERUNT, WRIT OF. 
In English Daw. A wnt which lies for 
the tenants of an ancient demesne who hold 
by free charter, and not for those tenants 
who hold by copy of court-roll, or by the 
rod, according to the custom of the manor. 
Fitzh. N. B. 31. 

MONTANA. One of the states of the 
United States. 

Congress, by an act approved May 86, 1664 (R. 8. 
(ISOS), created the territory and denned Its boun- 
oar lea, providing also that tbe United States might 
divide the territory or change Its boundaries in such 
manner as may be deemed expedient; and further, 
that the rights of person and property pertaining 
to the Indians In the territory shall not without 
their consent be included within the territorial 
limits of jurisdiction. 

By act of congress approved March 1,1672, a tract 
of land in the territories of Montana and Wyoming, 
lying near the headwaters of the Yellowstone River, 
is reserved and withdrawn from settlement under 
the laws of the United States and dedicated and set 
apart as a public park for the benefit and enjoy¬ 
ment of the people; R. 8. f 2474; and by act of 
April 16,1874, a tract of land at the northern boun¬ 
dary is set apart as a reservation for the Gros Ventre 
Megan, Blood, Blackfoot, River Crow, and such 
other Indians as the President may, from time to 
time, see fit to locate therein. 16 Btat. at L. 2R 

The act providing for the admission of Montana 
into the Union as one of the states was passed Feb¬ 
ruary tt, I860, and the proclamation announcing its 
admission wss on November 6, 1880. 

Tbe constitution wss adopted August 17, 18f9, and 
ratified by the people October 1.1880. 

MONTES PIET ATI 8, MONTS DE 
PISTE. Institutions established by pub¬ 
lic authority for lending money upon pledge 
of goods. 


Monroe, it seems, had no thought of the 
important effect his words would have. 
He was expressing, however, not his own 

G raonal opinion, but a principle which the 
jfc of events and the thought of others 
had been long evolving, See President 
Gilman’s Life of Monroe. The doctrine is 
now regarded as the settled policy of the 
United States. It has been evoked on sev¬ 
eral occasions, notably by President Lin¬ 
coln in the civil war when the Emperor of 
France attempted to establish Maximilian 
in Mexico, and br President Cleveland in 
the bound&iy dispute between Venezuela 
and Great Britain. See The Nicaragua 
Question, by Prof. L. M. Keasbey; Redd- 


fn these establishments a fund is pro¬ 
vided, with suitable warehouses and all 
neoessary accommodations. They are man¬ 
aged by directors. When the money for 
which goods are pledged is not returned in 
proper time, the goods are sold to reim¬ 
burse the institutions. They, are found 
principally on the continent of Europe. 
With us, private persons, called pawn¬ 
brokers, perform this office. See Bell, Inst. 
5. 2. 2. A late statute in New York au¬ 
thorizes public pawnshops like those on the 
oontinent of Europe. 

MONTENEGRO. A principality of 
Europe. The government is absolute and 


is vested m a prince. It has a state coun¬ 
cil of eight members, half of them nomi¬ 
nated by the prince and half elected. 
There are district courts in the chief towns. 
The supreme court has jurisdiction, appel¬ 
late and concurrent, over the principality. 
There is a final appeal to the prince. 

MONTH. A space of time variously 
computed, as the term is applied to astro¬ 
nomical, civil or solar, or lunar months. 

The astronomical month contains one- 
twelfth part of the time employed by the 
sun in going through the zodiac. In law, 
when a month simply is mentioned, it is 
never understood to mean an astronomical 
mouth. 

The civil or solar month is that which 
agrees with the Gregorian calendar; and 
these months are known by the names 9 ! 
January, February, March, etc. They are 
composed of unequal portions of time. 
There are seven 01 thirty-one days each, 
four of thirty, and one which is sometime? 
ootnposed of twenty-eight days, and in 
leap-years, of twenty-nine. 

The lunar month consists of twenty-eight 
days. 

The Roman names of the months, as set¬ 
tled by Augustus, have been used in all 
Christian countries except Holland, where 
a set of characteristic names prevail, the 
remains of the ancient Gaulish title, which 
were also used by our Anglo-Saxon ances¬ 
tors. The French convention, in October, 
1793, adopted a set of names similar to that 
of Holland. 

By the law of England, a month means 
ordinarily, in common contracts, as in 
leases, a lunar month. A contract, there¬ 
fore, made for a lease of land for twelve 
months would mean a lease for forty-eight 
weekB only; 2 Bla. Com. 141; 0 Co. 62 ; 1 
Maule & S. 111. A distinction hAs been 
made between “twelve months” and a 
4; twelve-month; ” the latter has been held 
to mean a year; 6 Co. 61. In a contract 
for the hire of furniture at a weekly rental 
for so many months, “ months” was held 
to mean lunar month; 45 L. T. Rep. 
N. s. 348. 

But in mercantile contracts a month 
simply signifies a calendar month ; 2 Wall. 
190,; 2 Dali. 402 ; 3 Cra. C. C. 218; 19 Pick. 
533 ; 28 N. Y. 444 ; a promissory note to 
pay money in twelve months would, there¬ 
fore, mean a promise to pay in one year, or 
twelve calendar months; 3 B. & B. 187; 1 
M. & S. Ill; 2 O. & K. 9: Storv, Bills, 
148, 830; 19 Pick. 332; 6 W. & S. 179 ; 1 
Johns. Cas. 99 ; 1 Q, B. 250; Benj. Sales 
§684. 

In general, when a statute speaks of a 
month, without adding 4 ‘calendar,” or 
other words showing a clear intention, it 
shall be intended a lunar month ; Com. 
Dig. Anno (B); 15 Johns. 358; Dud. Ga. 
107. See 2 Cow. 518, 005. But it is now 
otherwise in England by 13 Vic. c. 21 , § 4 . 
And by the Judicature Act of 1875, Ord. 
lvii. r. 1 , it is provided that month shall 
mean calendar month when not otherwise 
expressed. In all legal proceedings, as in 
commitments, pleadings, etc., a month 
means four weeks ; 3 Bun', 1455 ; 1 W. Bla. 
540; Dougl. 440, 463 ; 12 Pa. Co. Ct. R. 543 ; 
8 Johns. Ch. 74. 

In Pennsylvania, Massachusetts, Ne¬ 
braska, Florida, and Maryland, and perhaps 
some other states, a month mentioned gen¬ 
erally in a statute has been construed to 
mean a calendar month ; 2 Dali. 302 ; 4 id. 
143; 4 Mass. 461 ; 4 Bibb 105 ; 84 Neb. 376 ; 
27 Fla. 215; 74 Md. 80 ; 139 U. S. 137. In 
England in the ecolesiastical law, months 
are computed by the calendar; 3 Burr. 
1455; 1 M. & S. Ill ; thirty days is not a 
month; 72 N. C. 146. 

In New York, it is enacted that whenever 
the term “ month " or “ months ” is or shall 
be used in any statute, act, deed, verbal or 
written contract, or any public or private 
instrument whatever, it shall be construed 
to mean a calendar, and not a lunar, month, 
unless otherwise expressed. Rev. Stat. pt. 
2, c. 19, tit. 1 , § 4 ; 28 N. Y. 444. But this 
has been modified as to computation of inter- 



817 


MORE OR IMS 


<*t. eo that a month shall be considered the 
t welfth part of a year, and as consisting of 
thirty days, and’interest for any number 
of days less than a month shall be estimat¬ 
ed by the proportion which suoh number 
of days bears to thirty ; R. S. pt. 9, p. 
2*54 6 9 

Si generally i 2 A. K. Marsh. 845; 8 
Johns. Oh. 74; 4 Dali. 148; 4 Mass. 461 ; 81 
Cal. 178; 3 Harr. Del. 548; 73 N. C. 146; 29 
N. H. 385; 13 Lawy. Rep. Ann. 770. 

MONUMENT. A thing intended to 
transmit to posterity the memory of some 
one. A tomb where a dead body has been 
deposited. 

Id til La sense it differs from a cenotaph, which Is 
an empty tomb. Dig. 11. 7. 8. ®; 11.7. 8. 41 

Coke says that the erecting of monuments in 
church, chancel, common chapel. or churchyard in 
convenient manner La lawful; for It Is the last work 
of charity that be done for the deceased, who 
whilst he IIred was a lively temple of the Holy 
Ghost, with a reverend regard ana Christian hope 
of a Joyful resurrection. 

The defacing of monuments ispunlahatle by the 
common law : Year B, 8 Edw. Tv. c. 14; and tres* 
dsss may be maintained ; 10 F. Moore 484 ; 1 Cons. 
?C. 178 ; LR.8A.4E.118; 3 Blngh. 186. An belr 
may bring an action against one that Injures the 
monument of his ancestor ; Co. 8d Inst. ®8; Gibe. 
4S6. A gift for the perpetual repr r of s tomb, if in 
a church, will be sustained : [ta'll 3 Ch- 
see L. R. 4 Eq. 521 : Chaiutablx uana. Although the 
fee of church or churchyard be In 
cannot deface monuments: Co. 3d Inst. 
fabric of a church Is not to be injured or derormea 
by the caprice of individuals ; 1 Cons. 8. C- 145: *na 
a monument may be taken down if placed incon¬ 
veniently ; 1 Lee, Eecl. 640. A monument contain- 
jog an Improper ip script! on cad be removed ; 1 
Curt. Eccl 890 

As to inscriptions on monuments and their value 
as evidence, see Inscription. 

MOn UMENT8. Permanent landmarks 
established for the purpose of indicating 


Stra. 1348 ; 5 Mart. La. 687 ; 6 Mass. 818 ; 
Code de Comm. 152. 

MOOT (from Saxon gemot , meeting to¬ 
gether. Ana. Laws and Inst, of England). 
See Folc Gemote ; Witenaoemotk. 

In English Law. A term used in the 
innB of oourt, signifying the exercise of ar¬ 
guing imaginary cases, which young bar¬ 
risters and Btudents used to perform at cer¬ 
tain times, the better to be enabled by this 
praotioe to defend their clients* cases. Orig. 
Jut. 212. Mooting was formerly the chief 
exercise of the students in the inns of 
oourt. 

To plead a mock cause. (Also spelled 
meet, from Sax. motain, to meet; the sense 
of debate being from meeting, encounter¬ 
ing. Webster, Diet.) A moot question is 
one which has not been decided. 

MOOT COURT. A court where moot 
questions are argued. We be ter. Diet. 

In law schools this is one of the methods 
of instruction; an undecided point of law 
is argued by students appointed as counsel 
on either Bide of the cause, one or more of 
the professors sitting judicially in presence 
of the school. The argument is usually 
conducted as in cases reserved for hearing 
before the full bench. 

MOOT HELL. Hill of meeting ( aemot ), 
on which the Britons used to hold their 
courts, the judge sitting on the eminence, 
the parties, etc., on an elevated platform 
below. Encyc. Lond. 

MORA. A moor, barren or unprofit¬ 
able ground ; marsh ; a heath ; a watery 
bog'or moor. Co. Litt. 5 ; Fleta, 1. 2, c. 71. 
See In Mora. 


boundaries. 

Monuments may be either natural or arti¬ 
ficial objects : as, rivers, known streams, 
springs, or marked trees; 6 Wheat. 582; 
6 Pet. 498; 1 Pet. C. C. 64; 3 Ohio 284 ; 5 
N. H. 524 ; 3 Dev. 75; 125 Ind. 236. Even 
posts set up at the corners ; 5 Ohio 534; and 
a clearing ; 7 Cow. 723 ; are considered as 
monuments. But see 3 Dev. 75. 

When monuments are established, they 
must govern, although neither courses nor 
distances nor computed contents corre¬ 
spond ; 1 Cow. 605 ; 3 Pick. 401; 2 Harr. & 
f. 260 ; 5 id. 163,255 ; 5 Ohio 534 ; 4 Hen. & M. 
125 ; 1 Call 429 ; 11 Me. 325 ; 1 Hayw. 22 ; 
3 Morph. 88; 4 T. B. Monr. 32; 5 J. J. 
Marsh. 578; 6 Wheat. 582 ; 4 Wash. C. C. 
15 ; 72 Me. 90 ; 33 Fla. 261 ; 147 IU. 70 ; 117 
Mo. 438 ; 92 Cal. 623 ; 49 Minn. 268 ; 106 Mo. 
281; 48 N. J. Eq. 170; 1 Washb. R. P. 406. 

A monument established by the govern¬ 
ment surveyors as the true corner of sec¬ 
tions will control courses and distances ; 91 
Mich. 29: 145 IU. 98. See 79 Cal. 540; 
Boundary. 

In Mexican grants, while monuments 
control courses and distances, and courses 
and distances control quantity, where there 
is uncertainty in specific description, the 
quantity named may be of decisive weight 
and necessarily is so if the intention to con¬ 
vey only so much and no more is plain; 
101 U. S. 208; 171 id. 220. 

See Metes and Bounds. 

MOOE. An officer in the Isle of Man 
similar to the English bailiff. 

MOO UTAH. In. Hindu Law. An 

agent or attorney. 


MO RAL ACTIONS. Actions only in 
which men have knowledge to guide them 
and a will to choose for themselves. Ruth. 
Inst. Nat. L. lib. 1 , c. i. 

MORAL CERTAINTY. That degree 
of certainty which will iustify a jury in 
grounding on it their verdict. 

It is only probability; but It Is called certainty, 
because every sane man assents to It necessarily 
from a habit produced by the necessity of acting. 
Bee carls on Crimes and Punishments, c. 14. Nothing 
else but a strong presumption grounded on prob¬ 
able reasons, and which very seldom falls and de¬ 
ceives us. Puffendorff, Law of Nature, b. 1. c. 2, $ 
11. A reasonable aod moral certainty ; a certainty 
that convinces and directs the understanding and 
satisfies the reason and judgment of those who are 
bound to act conscientiously upon It. A certainty 
beyond a reasonable doubt. Shaw, C. J., Common¬ 
wealth v. Webster. Bom is’ Rep. of the trial, 409; 

118 Mass. 1. Such a certainty “ as convinces beyond 
all reasonable doubt.” Parke, B., Best, Preaumpt 
257, note ; 8 Rich. Eq. 217. 

MORAL CONSIDERATION. See 

Consideration ; Moral Obligation. 

MORAL INSANITY. In Medical 
Jurisprudence. A morbid perversion of 
the moral feelings, affections, inclinations, 
temper, habits, and moral disposition, with¬ 
out any notable lesion of the intellect or 
knowing and reasoning faculties, and par¬ 
ticularly without any maniacal hallucina¬ 
tion. Prichard, art. Insanity , in Cyelo- 
peedia of Practical Medicine. 

A disorder which affects the feelings and 
affections, or what are termed the moral 
powers in contradistinction to those of the 
understanding or intellect. 3 Witth. & B. 
269. 

For a discussion on this subject and its 
legal relations, see Insanity ; Mania. 


MOONSHINE WHISKY. Moonshine 
whisky of sufficient strength to be intoxicat¬ 
ing is f< privately manufactured distilled 
liquor." Thorpe, National and State Prohi¬ 
bition, 156; 184 W is. 664. 

MOORAGE. A sum due for fastening 
ships to a tree or poet at the shore or to a 
wharf. 3 Bland 373. 

MOORING. In Maritime Law. The 
securing of a vessel by a-hawser or chain, 
or otherwise, to the shore, or to the bottom 
by a cable and anchor. The being “ moored 
in safety," under a policy of insurance, is 
being moored in port, or at the usual place 
for Landing and taking in cargo free from 
any immediate impending peril insured 
against; 1 Phil. Ins. 968; 3 Johns. 88 ; 2 


MORAL OBLIGATION. A duty 
which one owes, and which he ought to 
perform, but which he is not legally bound 
to fulfil. 

These obligations are of two kinds ; 1st, 
thoee founded on a natural right: as, the 
obligation to be charitable, which can 
never be enforced by law. 2 d, tho 8 *» which 
are supported by a good or valuable ante¬ 
cedent consideration: as, where a man 
owes a debt barfed by the act of limita¬ 
tions, or contracted during infancy ; this 
cannot be recovered by law, though it sub¬ 
sists in morality and conscience. A doc¬ 
trine prevailed for some time in the courts 
of England and this country that an ex- 

E ress promise made in discharge of an an- 
scedent inoral obligation created a valid 


oontraot, and the contract was then said to 
be supported by the previous moral obli¬ 
gation ; Cowp. 290 ; 5 Taunt. 86; 4 Wash. 
C. C. 148; 12 S. & R. 177. This opinion 
appears to have been entertained by Lord 
Mansfield ; 5 Taunt. 36. In a note to Wen- 
nail v. Adney, 8 B. A P. 249, this idea was 
controverted, and in Eastwood v. Kenyon, 
11 Ad. A E. 438 (6 Eng. Rul. Cae. 41 \ the 
notion of the validity of a moral consider¬ 
ation was finally overruled. Die rule ex¬ 
isted, if it does not still exist, in Pennsyl¬ 
vania, as late as 24 Pa. 267, and see 140 vf. 
68; Hollingsworth, Contr. 

Promises by an iufant, after coming of 
age, to pay a debt incurred during infancy, 
of a bankrupt to pay a debt discharged in 
bankruptcy, and of a debtor to pay a debt 
barred by the statute of limitations, are 
sometimes considered as instances of con¬ 
tracts supported by moral considerations. 
But the promise or the infant is rather a 
ratification of a contract which was void¬ 
able, but not void. The promise of the 
bankrupt operates as a waiver of the de¬ 
fence given to the bankrupt by statute, the 
certificate of discharge not having extin¬ 
guished the debt, but merely having pro¬ 
tected the defendant from an action on it, 
by means of the statutory bar. In both of 
these cases the action is founded upon the 
original debt. The case of a promise to 
pay a debt barred by the statute of limi¬ 
tations is said to stand upon anomalous 

f rounds. The true explanation of the 
octrine seems to be that it was an in¬ 
genious device for evading the statute ad¬ 
opted at a time when the courts regarded 
it with disfavor. Here too the action is 
upon the old debt, and not upon the new 
promise; 3 Mete. Mass. 439. The subject 
is learnedly treated by Mr. Langdell (Contr. 

§ 71). Some cases have held a feme bound 
by a promise after coverture to pay a debt 
contracted during coverture; 24 Pa. 871; 
see Ewell, L. C. Cov, 832. 

Under the English Bankruptcy Act of 
1869, debts discharged cannot be revived 
by a promise made after adjudication ; and 
under the Infants’ Relief Act of 1874, any 
promise made after full age to pay a debt 
contracted during infancy is void. 

The discharge of a merely moral obliga¬ 
tion of another will not create a debt, un¬ 
less made in pursuance of an express re¬ 
quest or actual agreement to that effect; 
Leake, Contr. 80. 

MORAL TURPITUDE. See Turpi- 

Tl‘DL. 

MORALLY IMPOSSIBLE. See A&- 

SUHDITY. 

MORATORIUM. An emergency act 
of legislation Authorizing a debtor or bank 
to suspend payments for a given period, 
i^tond. Diet. 

MORATUR or DEMORATUR IN 
LEGE. He demurs in law. He rests on 
the pleadings of the case, and abides the 
judgment of the court. 

MORE OR LESS. Words, in a con¬ 
veyance of lands or contract to convey 
lands, importing that the quantity is un¬ 
certain and not warranted, and that no 
right of either party under the contract 
shall be affected by a deficiency or excess 
in the quantity. 17 Ves. 394; Powell, 
Pow. 397. So in contracts of sale gener¬ 
ally. 2 B. A Ad. 106. These words added 
to a specification of quantity in a convey¬ 
ance show it to be a mere estimate, and 
by necessary inference subordinates the 
quantity to fixed calls or monuments ; 62 
Wis. 206, 

In case of an executory- contract, equity 
will enforce specific performance without 
changing the price, if the excess or de¬ 
ficiency Is very small; 17 Ves. 394 ; 24 Miss. 
597 ; 18 Tex. 223; but not if the excess or 
deficiency is great, even though the price 
reserved be per acre. In 2 B. & Ad. 106, 
it was held that an excess of fifty quarters 
over three hundred quarters of grain was 
not covered by the words '* three hundred 
more or less," if it was not shown that so 
large an excess was in contemplation ; 1 
Esp. 229. See 85 Me. 862 ; 27 Atl. Rep. 
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(N. J.) 140. But a deed adding the words 
more or less to a description of the property 
is not a sufficient fulfilment of a contract 
to oonvey the described property, when 
more or less was not in sucn original con¬ 
tract, if there is an actual deficiency. But 
after suoh a conveyance is made ana a note 
given for the purchase-money, the note 
cannot be defended against on the ground 
of deficiency ; 2 Pa. 533 ; 9 S. & R. 80 ; 10 
Johns. 207 ; 4 Mass. 414. These words 
more or less have been held to cover a de¬ 
ficiency of 10 acres where the deed called 
for 96 acres ; 7 N. Y. 210; a deficiency of 54 
acres in a deed calling for 451 acres; 54 
Ind. 368 ; 50 feet from 220, where the true 
dimension was on record, in a purchase in 
gross; 99 Mass. 231. 

In case of an executed contract, equity 
will not disturb it, unless there be a great 
deficiency ; 2 Russ. 570 ; 1 Pet. C. C. 49 ; or 
excess ; 8 Paige, Ch. 312 ; 2 Johns. 37 ; Ow. 
133; 1 V. & B. 375; see 106 Ind. 185; or 
actual misrepresentation without fraud, 
and there be a material excess or defi¬ 
ciency ; 14 N. Y. 143; see 91 Ga, 600 ; 26 
Gratt. 721 ; 11 Q. B. Div. 255. 

Eighty-five feet, more or less, means 
eighty-five feet, unless the deed or situa¬ 
tion of the land in some way controls it; 
20 Pick. 62. 

The words more or less will not cover a 
distinct lot; 24 Mo. 574. See Construc¬ 
tion ; About. 

The purchaser is not precluded by a re¬ 
cital of “ more or less’’ in the deed from 
showing by parol evidence, under an alle¬ 
gation of fraud or mistake, an agreement 
contemporaneous with the execution of 
the deea, making the transaction a sale by 
the acre ; 1 Tex. Civ. App. 600. 

MOREOVER. See Also 

MORGANATIC MARRIAGE. A 

lawful and inseparable conjunction of a 
single man of noble and illustrious birth 
witn a single woman of an inferior or 
plebeian station, upon this condition, that 
neither the wife nor children should par¬ 
take of the title, arms, or dignity of the 
husband, nor succeed to his inheritance, 
but should have a certain allowance as¬ 
signed to them by the morganatic con¬ 
tract. 

This relation was frequently contracted 
during the Middle Ages; the marriage cere¬ 
mony was regularly performed, the union 
was for life and indissoluble, and the chil¬ 
dren were considered legitimate,. though 
they could not inherit. Fred. Code, b. 2 , 
art. 3 ; Poth. Du Mar. 1, c. 2, § 2; Shelf. 
Marr. & D. 10; Pruss. Code, art. 835. 

MORGUE. A place where l he bodies 
of persons found dead are kept for a limited 
time to the end that their frunds may 
identify and claim them. R. it L. Diet. 

Its usual and commonly accepted meaning 
is a place or dead-house, where the bodies 
of persons found dead are exposed for 
identification' or that they may be claimed 
by their friends. 75 Ohio 8 t. 27S. 

In an act which provides that : it shall be 
unlawful for any person or persons, company, 
association or firm to establish a morgue on 
pny etreet or part of a street upon which are 
dwelling houses, unless the owner or occu¬ 
pants of such dwelling houses within 200 
yards of said proposed morgue give their 
written consent thereto, does not prohibit 
the location of an undertaking establishment 
ou a residence street, nor make it unlawful 
to receive, care for and keep temporarily in 
an undertaking establishment thus located, 
in a private room thereof and unexposed to 
public view, the bodies of known and 
identified dead wlueh are from time to time 
taken to such undertaking establishment at 
the instance and rcouest of relatives or 
friends of the deceased that funeral services 
over the body may be held and conducted 
at that place. 

MORMONISM. The system of doc¬ 
trines, practices (especially polygamy), cer¬ 
emonies, and church government main¬ 
tained by the Mormons. Cent. Diet. See 
Marriage, 


A social and religious system prevailing 
in Utah, whereby plurality of wives is not 
only permitted, but enjoined. These mar¬ 
riages are not recognized by English law. 
Nor are they legal according to the law of 
the United States, persons entering into 
them being indictable, even under the laws 
of Utah, for bigamy. R. & L. Diet. 

MORNING GIFT. In primitive 
Anglo-Saxon limes, a gift given by the bride¬ 
groom to the bride the day after the marriage. 
In a later form of marriage, the conception 
of the ueoluma ( q. r.) was merged wiin the 
morning gift. 2 Holds*. Hist. E. L. 3rd ed.. 
88 , 89 . 

MORPHINE. The word "morphine” 
lias as well defined a meaning as the word 
’whiskey’' and is well known to the gen¬ 
erality of the people to be a derivative of 
opium, possessing great narcotic power and 
deadly effect as a poison. 160 hy. 32, 1G9 
8 . W. 514. 

MORPHINOMANIA, or MOR¬ 
PHINISM. A morbid uncontrollable crav¬ 
ing for morphine ; the morphine habit. There 
are four periods in the career of a morphino- 
inanmr : (1) the period of initiation, or of 
acute intoxication ; (2) the period of hesita¬ 
tion, and attempt to discontinue the 
habit ; (3) inorphinonmnia proper, which 
brings with it permanent symptoms and 
abstinence symptoms, the former symptoms 
including hyperesthesia and paresthesia, 
impairment of attention, amnesia, insomnia, 
tremor, muscular weakness, etc., the latter 
symptoms including at first anxiety and 
paresthesias, followed by delirium tremens, 
clouding of consciousness, hallucinations,de¬ 
lusions, etc. (4) cachexia : previous symp¬ 
toms exaggerated, considerable dementia, 
and final death. Bridges, Outline Abn. 
Psych. 1G7. 

MORT D’ANCESTOR. An ancient 
and now almost obsolete remedy in Eng¬ 
lish law. An assize of mort d'ancestor was 
a writ which was sued out where, after the 
decease of a man's ancestor, a stranger 
abated, and entered into the estate. Co. 
Litt. 159. The remedy iu suoh case is now 
to bring ejectment. 

MORTALITY, BELL OF. See Bill 
of Mortality. 

MORTALITY TABLES. See Life 
Tables. 

MORTGAGE. Scientific legal writers 
reckon among proprietary rights “jura in 
re aliena i. e. rights of dominion over 
tangible things of which the fundamental 
property right is in another. Of such rights 
the most important is Pledge, which, in 
this sense, covers those legal relations in 
which a right in rem is conferred by a 
debtor upon a creditor as security for a 
right in personam, i. e. for the debt or 
otner personal obligation of the debtor; 
Holland, Jurispr. ch. xi. Practically we 
distinguish these securities as Mortgage, 
when the debtor transfers the title to the 
res to his creditor, retaining the possession 
of it, and Pledge, when he retains the title 
but transfers the possession. See Pledge. 

Mortgage is the translation of vadium 
mortuum —dead pledge, so named because 
the land was turned over to the mortgagee 
or lender of the money, who received the 
profits or revenues of it without applying 
them in satisfaction of his debt, and the 
land thus became dead to the mortgagor 
or borrower who derived no benefit from 
it. This was regarded as in the nature of 
usury on the part of the lender and was 
looked upon with disfavor, in modern 
phrase as contrary to public policy. In 
contrast to this was vadium vivum, or live 
pledge.under which the borrower continued 
in possession of liis property, receiving the 
profits or revenues of it. Another expla¬ 
nation of the words is that in the radium 
mortuum the pledge was dead to the bor¬ 
rower if he failed to redeem, but in the 
other was alive to him until the lender 
secured possession of it on default; 1 Coote, 
Mortg., 4th ed. 5: Co, Litt. 265. (In the 
case of Welsh mortgages, now disused, the 


mortgagee entered into possession, taking 
the rente and profits, but applying them on 
aocount of the debt.) In attempting to 
avoid the difficulty lenders devised the plan 
of taking from the borrower a conveyance 
of the property to become absolute upon 
the failure or the borrower to redeem. 
Later, the plan was adopted of taking an 
absolute conveyance, with an agreement 
on the part of the lender to re-con vey on 
payment of the debt, the transaction being 
in form an absolute sale of land with an 
option to buy it back by payment of the 
loan at a fixed time. Another form was to 
convey the land to a trustee who was to 
hold to the creditor's use, and on default 
was to sell it for the payment of the debt. 
AU these devices were intended to protect 
the lender by enabling him to secure the 
land on his debtor's default. All of them 
were modified or softened by the courts re¬ 
fusing to allow the forfeiture or to treat 
the transaction as other than a method of 
pledging the land as security for the debt, 
the debtor retaining what came to be known 
as the equity of redemption, and being 
rotected against the strict enforcement of 
is contract; H. W. Chaplin, in 4 Harv. L. 
Rev. l. See Equity of Redemption. 

In modern times although the old forms 
are still followed, it is every where recog¬ 
nized that the real owner of the land is the 
mortgagor, and the mortgage is a mere 
security for the debt or obligation, giving 
the mortgagee a ohattel interest which 
passes to his personal representatives and 
not to his heirs. Some of the states have 
abrogated the old rule and declared by 
statute that the effect of a mortgage shall 
be merely to give a lien and not to pass an 
estate to the mortgagee. But in England 
and in most of the states the old rule re¬ 
mains nominally in force, and in courts of 
law the mortgage is recognized as convey¬ 
ing an estate, while equity treats it as 
merely conferring a lien. Originally this 
was burdensome, since there was an actual 
distinction between the rules applied in the 
different jurisdictions, and redress had to 
be sought in equity against the severities 
of the law, but the principle adopted in 
Pennsylvania in the eighteenth century, of 
administering equity through common law 
forms has been gradually making its way 
until it reached its most signal triumph in 
the adoption of the Judicature Act of 1873 
in England providing that where “ there is 
any conflict between the rules of equity 
and the rules of common law, the rules of 
equity Bhall prevail.” To day it may be 
safely said that the equitable doctrine has 
completely supplanted the legal, but as 
the form of the transaction is still the 
same, some confusion exists, and doubtless 
always will exist, in the definitions given 
of mortgage. Some of these are as fol¬ 
lows :— 

The conveyance of an estate by way of 
pledge for the security of debt, and to be¬ 
come void on payment of it. 4 Kent 136. 

An estate created by a conveyance abso¬ 
lute in its form, but intended to secure the 
performance of some act, such as the pay¬ 
ment of money, and the like, by the grantor 
ur some other person, and to become void 
if the act is performed agreeably to the 
terms prescribed at the time of making 
such conveyance. 2 Washb. R. P M 5th ed. 
*475. 

A conditional conveyance of land de¬ 
signed as a security for the payment of 
money, the fulfilment of some contract, or 
the performance of some act, and to be 
void upon such payment, fulfilment or per¬ 
formance. 44 Me. 299. 

A contract by which specifio property is 
hypothecated for the performance of an 
act without the necessity of a change of 
possession. 2 S. Dak. 346. It is a mere 
security for a debt or obligation ; 60 Conn. 
24 ; 53 id. 175 ; 15 Wall. 332. 

“ A ooncise definition of mortgage wluoh 
should embrace both its equitable and its 
legal charaoter is virtually impossible. . . . 
These attempted definitions are all erro¬ 
neous upon any theory of the instrument; 
they do not go beyond the literal import of 
the language in which a mortgage is 
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usually expressed, and they utterly ignore 
all the equitable elements which are as 
much and as truly constituent parts of the 
mortgage as the legal elements. Any true 
definition based uuon the original common 
law And equitable system must embody 
and express all the double features of the 
mortgage —that it is both a lien in equity 
and a conveyance at law. '* Pomeroy, Eq. 
Jur. Js 1191. 

Both real and personal property may be 
mortgaged, and in substantially the same 
manner, except that a mortgage being in 
its nature a transfer of title, the law re¬ 
specting the necessity of possession in case 
of personal property ana the nature of 
the instruments of transfer, require the 
transfer to be made differently in the two 
cases. 

All kinds of property, real or personal, 
which are capable of an absolute sale, may 
be the subject of a mortgage ; rights in 
remainder and reversion, franchises, and 
choses in action, may, therefore, be mort¬ 
gaged. But a mere possibility or expec¬ 
tancy, as that of an heir, cannot; 2 Story, 
Eq. Jur. $ 1012 ; 4 Kent 144 ; 32 Barb. 328 ; 
13 Cal. 538 ; 45 III. 264 ; 12 N. J. Eq. 174 ; 
108 Mass. 347 : 68 Ill. 98 (see Expectancy). 
Where real estate is mortgaged, all acces¬ 
sions thereto, subsequent to the mortgage, 
will be bound by it; 32 N. H. 484 ; 51 Cal. 
620; 52 Ala. 123; 19 Wall. 544; 24 Mich. 
416 ; 64 Pa. 366 ; and if specifically stated 
to bind after-acquired property, it will have 
that effect ; 51 Barb. 45 ; 56 Me. 458 ; 14 
Gray 566; 11 Wall. 481; 19 Md. 472; 29 
Conn. 282. A mortgage in terms covering 
after-acquired property creates a cliarge 
on property to which the mortgagor sub¬ 
sequently acquires either the legal or equi¬ 
table title ; 75 Md. 445. See infra. A mort¬ 
gage of property to be acquired in futuro is 
constructively fraudulent as to the creditors 
of the mortgagor other than the mortgagee; 
85 Kv. 591. 

A mortgage to secure future advances is 
valid as between the parties; 31 Vt. 122 ; 23 
How. 14 ; but if a second mortgage be exe¬ 
cuted of which the holder of the first mort¬ 
gage have notice before he makes advances 
the latter will not be protected ; 36 Pa. 170; 
9 H, L C. 514 ; but see, contra, 10 Vt. 300; 
but he will be where the first mortgagee 
binds himself to make the advances, though 
they be made after the execution of the 
subsequent mortgage ; 13 Mich. 880 ; 31 
Conn. 74; and in either case it is said the 
first mortgagee will be protected if the ad¬ 
vances be made without notice of the sub¬ 
sequent mortgage; id,; the record of the 
second mortgage is constructive notice ; 18 
Mich. 380. See, generally, 8 Va. L. Reg.834. 

As to the form, a mortgage must be in 
writing, when it is intended to convey the 
legal title; 1 Pa. 240. It is either in one 
single deed which contains the whole con¬ 
tract,—which is the usual form,—or it is 
two separate instruments, the one contain¬ 
ing an absolute conveyance and the other 
a defeasance ; 2 Johns. Ch. 189 ; 12 Mass. 
456; 1 N. H. 39; 5 McLean 281 ; 55 Pa. 311; 
21 Minn. 520 ; 53 Me. 463; 13 Wis. 264 ; 38 
Mo. 349 ; 05 N. C. 520 ; 18 la. 376; 17 Ohio 
356; and generally, whenever it is proved 
that a conveyance was made for purpose 
of security, equity treats it as a mortgage, 
and attaches thereto its incidents; 9 Wheat. 
489 ; 2 Des. Eq. 564 ; 38 N. H. 22; 25 Vt. 273; 
1 Md. Ch. Dec. 536; 1 Murph. 116; 3 J. J. 
Marsh. 353 ; 5 El. 156; 4 Ind. 101; 2 Pick. 
211 ; 20 Ohio 464 ; 36 Me. 115 ; 1 Cal. 203 ; 1 
Wis. 527 ; 9 S. A R. 434; 100 N. C. 316 ; 24 
Neb. 692 ; 1 Tex. Civ. App. 391 ; 71 Hun 
349. \Y hether the intention that it was a 
security for money appears from the same 
instrument or from any other, it is always 
considered, in equity, a mortgage; 86 Ky. 
079; 39 Minn. 1^7; 62 Mich. 414; 69 Tex. 
420; 24 Neb. 79; 129 Ill. 72; 76 la. 96 ; 85 
Tenn. 363 ; 75 Cal. 271 ; 45 N f J. Eq. 208. 
The true test in determining whether an 
instrument purporting to convey title in 
payment of a debt be a mortgage or not, is, 
was the old debt at that time cancelled and 
absolutely paid ; 71 Tex. 418. In law, the 
defeasance must be of as high a nature as 
the conveyance to be defeated: 1 N. H. 89; 


2 Johns. Ch. 191; 7 Watts 861; 13 Mass. 488; 
58 Me. 969; 14 Pet. 301. 

The rule as to the admission of parol 
evidence to establish the character of a 
conveyance as a mortgage varies in the 
different states. It is safe to state that 
where the equitable principle admitting 
parol evidenoe to vary a writing on the 
ground of fraud, accident, or mistake can 
Be invoked, it would universally be applied. 
In some states the rule is still more liberal, 
and the evidenoe is admitted more upon the 
principle of making the intention of the 
parties govern the transaction. If excluded 
in any state it would probably be for statu¬ 
tory reasons : Thus in New Hampshire 
no deed shall be defeated, nor any estate 
encumbered,unless by condition inserted in 
the conveyance; 57 N. H. 117. In Georgia 
a deed absolute in form and supported by 
possession shall not be shown by parol evi¬ 
dence to be a mortgage, unless fraud be the 
issue ; 83 Ga. 303 ; 88 id. 191. In Pennsyl¬ 
vania no defeasance shall have the effect 
of reducing a deed absolute to a mortgage 
unless the defeasance is contemporaneous 
with the deed and is in writing, signed, 
sealed, acknowledged, and delivered, and is 
recorded within sixty days. See 118 Pa. 30 ; 
31 Am. L. Reg. 378. In Colorado , on the 
other hand, it is provided that parol evi¬ 
dence may be admitted to convert a deed 
into a mortgage ; 12 Col. 491. Where a 
conveyance is in form absolute, in order to 
ohange its character to that of a mortgage, 
the proof must clearly and satisfactorily 
show such intent ; and evidence which 
leaves the mind in serious doubt is not 
sufficient; 126 III. 301 ; 35 Fed. Rep. 445 ; 83 
AIa. 396 ; 75 la. 89 ; 7 Mont. 585 ; 20 Can. 
8 . C. R. 548; 98 Cal. 281 ; 1 App. D. C. 133. 
See Defeasance. 

The mortgagor has, technically speaking, 
in law, a mere tenancy, subject to the right 
of the mortgagee to enter immediately, 
unless restrained by his agreement to the 
contrary ; 34 Me. 187 ; 9 S. A R. 802 ; 1 Pick. 
87 ; 19 Johns. 325 ; 2 Conn. 1; 4 Ired. 122 ; 
5 Bingh. 421. In equity, the mortgage is 
held a mere security for the debt, and only 
a chattel interest ; and until a decree of 
foreclosure the mortgagor is regarded as 
the real owner ; 2 J. A W. 190; 4 Johns. 41; 
11 id. 534 ; 4 Conn. 235; 1 Rawle 329; 45 
Pa. 463 ; 5 Harr. & J. 312; 3 Pick. 484 ; 7 
Johns. 273. Both in law and equity amort- 
gage is held to be only a chattel interest ; 
121 a. 539. It has been held frequently that 
the legal fee is in the mortgagee until 
default, and an absolute fee afterwards ; 3 
Gray 517; 22 Conn. 587; 13 Ohio St. 419 ; 
but it may be considered as the general rule, 
in modern practice, that the mortgagor, 
before entry, is the legal owner as to third 
persons and hia conveyance is a transfer of 
the fee, if the mortgage is afterwards paid ; 
86 N. H. 141; 15 Pick. 82. 


The mortgagee, at law, is the owner of 
the land, subject, however, to a defeat of 
title by performance of the condition, with 
a right to enter at any time; 21 N. H. 460 ; 
9 Conn. 210 : 19 Me. 53 ; 2 Den. 170. He is, 
however, accountable for the profits before 
foreclosure, if in possession ; 31 Me. 104 ; 5 
Paige, Ch. 1 ; 24 Conn. 1 ; 1 Halst. Ch. 340; 
2 Cal. 387 ; 6 Fla. 1; 148 Mass. 300 ; 49 Ark. 
608 ; 42 III. App. 202 ; 48 N. J. Eq. 399; 1 
Washb. R. P. *577. The different states 
fluctuate somewhat between the rules of 
equity and those of law, or, rather, have 
engrafted the equitable rules upon the legal 
toanuneqiiAl extent ; 31 Pa. 295; 10 Ga. 
05; 27 Barb. .503 ; 3 Mich. 581 ; 4 la., 571; 4 
M’Cord 336 ; 9 Cal. 123. 365 ; 1 Washb. R. 
P. *517 ; Jones, Mort. § 17. 

Case lies by a mortgagor for injuries 
done the mortgaged premises by a mort¬ 
gagee not in possession ; 64 N. H. 591. A 
mortgagee cannot maintain trover for fix¬ 
tures severed from the mortgaged premises 

E rior to the foreclosure ; 66 Hun 685 ; but 
e may maintain a bill to prevent injury 
to the mortgaged property; 58 Fed. Rep. 
515 ; 84 id. 860. 


Mortgages are to be distinguished, from 
sales with a contract for repurchase. The 
distinction is important ; 2 Call 428 ; 7 
Watts 401 ; but turns rather upon the evi¬ 


dence in each case than upon any general 
rule of distinction ; BBlacfcf. 113; 12 How. 
139 ; 5 Ala. N. 8 . 098 ; 8 Tex. 119; 2 J. J. 
Marsh. 113; 4 Ind. 101 ; 8 Tex. 119 ; 87 Me. 
548 ; 7 Ired. Eq. 13, 107 ; 2 Sell. A L. 898 ; 
80 Md. 495; 38 Cal. 326 ; 10 la. 885 ; 80 111. 
188; 41 Cal. 22 ; 35 Vt. 125 ; 70 Pa. 484 ; 21 
Minn. 449 ; 8 Nev. 147 ; 49 Ga. 188 ; 62 Mo. 
202 ; 73 Ill. 156; 50 N. Y. 441 ; 109 Mass. 
130; 51 Miss. 329; 129 U. S. 58 ; 140 id. 17 ; 
86 Ala. 333 ; 72 Mich. 645 ; 7 Mont. 585 ; 5 
C. C. App. 394 ; 59 Conn. 170. 

A mortgage differs from a pledge : the 
general property passes by a mortgage, 
whilst by a pledge only the possession or, 
at most, a special property, passes. Pos¬ 
session is inseparable from the nature of a 
pledge, but is not necessary to a mortgage; 
3 Mo. 510 ; 5 Johns. 258 ; 2 Pick. 610 ; 2 N. 
H. 13; 5 Vt. 532 ; 26 Mo. 499. 

Assignment of mortgages must be mode 
in accordance with the requirements of the 
statute of frauds; 15 Mass. 233 ; 6 Gray 
152; 32 Me. 197 ; 7 Blackf. 210 ; 6 Den. 187 ; 
3 Ohio St. 471 ; 5 Halst. Ch. 156; 21 Ala. 
n. s. 407; 51 Me. 121 ; 22 Tex. 464 ; 31 Pa. 
142; 21 Wis. 470 ; 71 N. C. 492 ; 56 N. H. 
105. 

A parol assignment of a mortgage note 
is an equitable transfer of the mortgage 
85 Ala. 80 ; and the transfer of the debt 
carries with it the security, without assign¬ 
ment or delivery thereof ; 82 Va. 190 ; 113 
N. C. 532. One to whom an overdue note 
and mortgage are assigned, takes them 
subject to all equities existing in favor of 
the mortgagor or of any other person ; 134 
N. Y. 514. 


Assumption of mortgage by grantee. The 
question whether the acceptance by a 
grantee of a deed subject to a specified 
mortgage as part of the consideration, in 
the absence of an express promise to pay 
it, implies such a promise on his part, nas 
been the subject of conflicting decisions. 
But the more generally accepted view is, 
that the clause “ under and subject ” in a 
deed or conveyance, is a covenant of in¬ 
demnity oi 'y as between grantor and 
grantee for the protection of the former ; 88 
Pa. 450 ; 173 id. 275 (but see 171 id. 328); 154 
Ill. 627 ; 48 Ill. App. 505 ; 48 N. Y. 550 ; 4 N. 
J. Eq. 454 ; 124 Mass. 254 ; 49 Conn. 191 ; 46 
Pac. Rep. (Kas.) 58. A different view has 
been held in New York, based in the later 
cases on the doctrine that when one makes 
a promise for the benefit of a third person, 
the latter may maintain an action upon it; 
24 N. Y. 178 ; 48 id. 253 ; 71 id. 20. But 
this doctrine is for the most part confined 
to New York ; see 20 Am. Rep. 060. n. ; 
115 U. S. 505 ; 143 id. 187 ; 14 Wash. 507 ; 
1 Jones, Mort. § 758. In Pennsylvania, by 
statute. a grantee does not assume a lia¬ 
bility for an incumbrance, unless by agree¬ 
ment in writing, and the words ‘ 1 under and 
subject ” in his deed do not impose such 
liability. 

As to the rights of a mortgagee holding 
more than one mortgage of the same mort¬ 
gagor, see Tacking. 

Where it is sought to give the lien of a 
junior mortgage precedence over the lien 
of a senior one, the claim must be based 
either on an agreement to that effect, or on 
the superior equity of the junior mortgage ; 
22 Neb, 708. See Marshalling. An agree¬ 
ment between mortgagor and mortgagee 
extending the time of payment of the 
mortgage debt, and providing for the com¬ 
pounding of interest, cannot be enforced 
to the prejudice of junior lienholders 
whose liens were created prior to such 
agreement ; 84 Ky. 411. The vested prior¬ 
ity of a mortgagee is beyond the power of 
the mortgagor or the legislature thereafter 
to disturb ; 134 U. S. 290. Failure to show 
that a mortgage was recorded before a 
judgment, is fatal to the mortgagee’s claim 
of priority ; 79 Ga. 111. The redelivery of 
a rfiortgage which has been paid, upon an 
agreement that it 9 hall secure another 
debt, does not create a lien ; 86 Ky. 311. 
A mortgage cannot be continued in effect 
so as to cover a new indebtedness by an oral 
agreement; 80 Pa. 378 ; 29 Kan. 124; but 
where money has been paid thereunder, 
the party making payments will be pro- 


MORTGAGE 


820 


tooted bb against the mortgagor, or hie 
vendee with knowledge of the foots ; 10 
Allen 74 ; L. R. 18 Eq. 510. 

The remedies upon a mortgage by the 
mortgagee on default of payment are 
various. In cases of real estate he may (1) 
bring ejectment on his legal title ; (2) file 
a biU and obtain a decree of foreclosure, or 
a sale of the property mortgaged; 4 Kent 
*180; (8) exercise a power of sale, if such 
power be in the mortgage; (4) take pos¬ 
session of the Land, if he can do so peaceably, 
his title becoming sure, and the equity of 
redemption being barred after the lapse of 
twenty years or a period equal to the lapse 
of time necessary to bar a writ of entry, or 
in some states for a less period provided by 
law; (5) by proceeding in accordance witn 
statutory enactments whioh vary in the 
different states. The general rule is that 
the mortgagor may pursue all his remedies 
at the same time ; 4 Kent *188. 

In cases of chattel mortgages, the mort¬ 
gagee's remedy is other (1) to bring a bill 
m equity, obtain a decree of foreclosure, 
and a sale ; (2) if he have the thing mort¬ 
gaged in his possession, to sell it after 
giving to the mortgagor notice of such sale, 
aid also of the amount of the debt due. 

A remedy by foreclosure is barred where 
the obligation secured by the mortgage is 
barred ; 23 Tex. 561 ; 41 Ill. 516; contra, 85 
Vt. 104 ; 26 Miss. 599. 

In some cases a reconveyance by the 
mortgagee is necessary when themortgr xe 
has been paid after default; L. R. 5 On. 
227 ; 10 Wall. 536 ; in other cases no recon¬ 
veyance is necessary ; 12 B. Monr. 497. 

A tender after default discharges the 
mortgage lien ; 54 N. Y. 599; 13 Mich. 306 ; 
contra , 34 N. J- L. 505 ; 9 Allen 522. 

It is held in England that a mortgagee's 
purchase at a foreclosure sale, under a 
power of sale, by having another buy for 
him, does not pass a title free from the in¬ 
terest of the mortgagor unless the right 
to purchase is conferred by the mortgage ; 
[1894] A. C. 150 ; 106 Ala. 417 ; if the power 
is conferred by the mortgage, the mort- 
ee may buy at his own sale; 161 Mass. 

; 109 N. C. 520; 127 Ill. 591. A mere 
power to sell has been held to confer on the 
mortgagee the right to purchase ; 96 Ga. 
246. But in scire facias proceedings in 
Pennsylvania the mortgagee may buy at 
his own sale; and it is everywhere a fa¬ 
miliar practice in the foreclosure of cor¬ 
porate mortgages for the bondholders to 
unite to buy In the property. 

A strict foreclosure is the barring of the 
equity of redemption of the mortgagor, 
after default in payment, when such de¬ 
fault continues after due notice to redeem; 
4 Kent *180. It was by bill in equity, by 
which the lands became the absolute prop¬ 
erty of the mortgagee. This is a common 
English practice and obtains also in certain 
New England states, with a liberal period, 
by statute or by practice in equity, for re¬ 
demption ; 4 Kent *181. But it is common 
to decree a sale of the mortgaged premises 
and apply the proceeds to the payment of 
the incumbrances in their order of priority. 
A more common practice, both in England 
and here, is for tne mortgagee, ora trustee 
appointed for the purpose, to sell the land 
under a power of sale inserted in the mort¬ 
gage. Tnis takes the place of a foreclosure. 
It is the usual practice in the foreclosure of 
corporation mortgages, except that the 
sale by the trustee named in tne mortgage 
is usually made in the course of legal pro¬ 
ceedings and under a decree of the court, 
the fund being distributed to the lienhold¬ 
ers according to their respective priorities, 
and the surplus, if any, paid over to the 
mortgagor. 

A mortgagee may proceed to judgment 
on his bond secured by the mortgage; and 
such judgment has a lien as of the date of 
the mortgage; the purchaser at a sale under 
the judgment holds the land discharged of 
the lien of the mortgage ; 6 Whart. 210. 

The general rule is that the mortgagee 
may pursue all his rights at the same time; 
4 Kent *188 ; but it is said that there are 
difficulties attending the sale of the equity 
of redemption by execution at law. and it 


has been forbidden by statute in New York ; 
and is disapproved in Massachusetts, North 
Carolina, and Kentucky ; 4 Kent *184. 

The satisfaction of a mortgage on the 
record is only prima facie evidence of its 
discharge, and the owner may prove that 
the cancellation was done by fraud, ac¬ 
cident, or mistake ; and if he does this, his 
rights will not be affected by the improper 
cancellation of it; 32 W. Va. 244. 

The object of recording a mortgage is to 
give notice to third persons ; as between the 
parties thereto, a mortgage is just as effect¬ 
ual for all purposes without recording as 
with ; 181 U. 8. 258. 

The receipt of insurance money by a 
mortgagee in whose behalf the premises 
were insured, does not constitute a pay¬ 
ment of the mortgage, where such is not 
the intent of the parties, and the money is 
delivered to the mortgagor for rebuilding ; 
64 Vt. 387. 

An honest mortgage is not affected by 
its proximity to an assignment for credit¬ 
ors ; 62 Mich. 420; nor is it affected by the 
fact that it was given for a Larger sum than 
is actually due, or in some particulars mis¬ 
describes the note in fact secured ; 38 Minn. 
443; and because it was given for a larger 
amount than the actual indebtedness, is 
not conclusive evidence of fraud ; 22 Neb. 
82. 

An equitable mortgage is one in which 
the mortgagor does not actually convey the 
property, but does some act, by which he 
manifests his determination to bind the 
same as a security. See Equitable Mort¬ 
gage. 

A chattel mortgage is a transfer of per¬ 
sonal property as security for the obligation 
of the mortgagor. In form it is usually a 
bill of sale with a clause of defeasance. In 
some states its form is prescribed by statute; 
in the greater number, however, tnis is not 
the case, and any form may be adopted. A 
mortgage is to be distinguished from a 
pledge, the former being a transfer of title, 
the latter a transfer of possession (see 
Pledge); also from a conditional sale, the 
test being that if after the transfer the 
more relation of debtor and creditor exists 
the transaction is a mortgage, if not, a con¬ 
ditional sale. The courts lean toward con¬ 
struing the transaction as a mortgage. 

The subject-matter of the transaction 
being a chattel, the law is in some respects 
simpler than the law a9 to mortgages of 
realty which is complicated by rules of con¬ 
veyancing. The courts seek, in dealing 
with chattel mortgages, as in the case of 
other contracts, to arrive at the intention 
of the parties, and form is generally of little 
importance. But on the other hand the 
subject is complicated by the transitory 
nature of the subject-matter and the de¬ 
vices resorted to to secure the mortgagee 
and at the same time protect from fraud 
the creditors of the mortgagor, in other 
words by the recording acts. These are 
the very life of the chattel mortgage, and 
without them it cannot exist. For example, 
it was held in Pennsylvania (wherechattel 
mortgages formerly did not exist at all, and 
are now recognised only to a limited ex¬ 
tent) that while such a mortgage between 
citizens of Maryland would be reoognized 
and enforced, when the question arose be¬ 
tween the mortgagee and a citizen of Penn¬ 
sylvania who had in good faith purchased 
tne mortgaged chattel from the mortgagor, 
the mortgage could not be regarded because 
in the absence of statutory provisions the 
common law rule prevails in Pennsylvania 
that a sale of personal property unaccom¬ 
panied by delivery of possession is void as 
against the intervening righto of creditors 
and purchasers ; 9 Phila. 615; 4 D. R. (Pa.) 
370. 

The problem is how to restrict a transac¬ 
tion by which the mortgagor, though re¬ 
taining possession of his goods, gives a valid 
lien upon them as security for a debt, so 
that innocent parties shall not be injured 
by giving credit to the mortgagor on the 
strength of the apparent ownership of the 
goods. Manifestly the only way to secure 
this end is by requiring the transaction to 
be made a matter of record. 


Accordingly, the statutes provide for 
recording tne instrument, usually in the 
county or town in which the mortgagor 
resides, or, if he is a non-resident, in the 
county or town in which the chattels are 
situated. Commonly this is sufficientrecord 
while the mortgaged property remains with¬ 
in the state, but some of the acta rr }uire 
re-recording if the property be removed 
to another county. In some acts it is pro¬ 
vided that the wife of the mortgagor must 
join. In many states are found provisions 
to punish any removal or disposition of the 
property by the mortgagor in prejudice of 
the righto of the mortgagee. See Lex Rei 
S rr.fi ; Conflict of Laws. 

The property must be described with such 
accuracy as the nature of it will admit, 
and the description should be sufficient to 
enable third parties to identify the prop¬ 
erty. As a general rule it may be saia that 
any personal property may be mortgaged, 
but this with the reservation that in a num¬ 
ber of states the right is restricted to classes 
of articles, more or less numerous. Natur¬ 
ally, a common subject of such a mortgage 
is a shopkeeper’s stock of goods employed 
by him in regular course of business. As 
to this, every variety of rule from the ab¬ 
solute prohibition of such mortgages to 
their freest use will be found. In some 
cases they bind the stock at the time the 
mortgage is created, in others they bind 
the stock at the time of foreclosure, in 
others they bind what is left of the original 
stock, but not the accessions; in others 
they bind the accessions, provided no other 
specific lien has attached before the mort¬ 
gagee secures possession of them. 

Where animals are mortgaged, the natu¬ 
ral increase will be covered by the mort¬ 
gage, in the absence of a statutory provision 
to the contrary. A mortgage on an article 
in process of manufacture will cover it 
when completed if still capable of identifi¬ 
cation. Growing crops are frequently the 
subject of mortgage, and the mortgage is 
valid at any stagje of their development, 
and even in anticipation of their planting. 
See Liens. As to a mortgage in its terms 
covering after acquired property see supra, 
and also corporation mortgages infra . 

Corporation Mortgages or Deeds of 
Trust. The power to give a mortgage is 
said to be inherent, unless prohibited bv 
statute, in all corporations except rail¬ 
way companies. In the case of the latter, 
the power does not exist unless conferred 
by charter or statute; Cook, Stock and 
Stockh. § 780. In practice, however, this 
power is usually—perhaps universally— 
possessed by railroad companies; Short, 
Rwy. Bonds, ch. viii.; 31 U. S. App. 486. 
See, generally, 7 Rul. Cas. 673. 

A corporate mortgage should be executed 
with the same formalities as a deed. As it 
is incident to the general business of a cor¬ 
poration, unless restrained by statutory or 
charter provision, the directors oan author¬ 
ize a mortgage, though it is customary, 
and perhaps better practice, that authority 
should be given by the stockholders. In 
form it may correspond to the mortgage of 
an individual and be made directly tc the 
holder of the bond which it secur &; but 
as it is usually given to secure an ;asue of 
a number of bonds, it* is ordinarily in form 
a deed of trust oon’-eving the mortgaged 
property to a trustee r>r the bondholders, 
and this trustee is usually a corporation. 

Corporate mortgagee usually contain 
cove nan ts or provisions which are wanting 
in a mortgage given by an indi vid ual. Pro¬ 
visions oommonly found in such mortgages 
are (1) that until default the mortgagor 
may remain in possession of the property 
mortgaged; (2) an express oov< uant that 
the mortgagor will pay the principal and 
interest of the bonds secured, when due; 
(8) that the mortgagor shall have power to 
.sell, free from lien of the mortgage, worn 
out or damaged material (usually accom¬ 
panied by some provision for replacing the 
same); (4) provisions as to the payment of 
tUTM and assessments upon the mortgaged 
property (whioh are usually assumed by the 
mortgagor) and providing against the suf¬ 
fering of liens to be established against it; 
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(5) provision# m to the maturing of tne 
principal of the mortgage debt in oaee of 
default in the covenants for payment of 
intorat, or other covenants, by the mort¬ 
gagor ; (A) exemption of the trustee from 
HabUity except for gross negligence; (7) 

f >ro vision for the substitution of a trustee 
n c ase the trustee named should decline to 
act, or, usually, in case a substitution be 
desired by a majority or some larger num¬ 
ber of the bondholders ; (8) any other provi¬ 
sions, not illegal, which may be desired, 
such as provisions for the conversion of 
bonds into stock, provisions in regard to 
maintaining a sinking fund, etc. It is cus¬ 
tomary for the trustee to accept the trust 
expressly, or to become a party to the deed, 
and also to certify upon each bond that it 
is one of the issue secured under the mort¬ 
gage. Where such certificate is forged the 
bond is void, though in the hands of an in¬ 
nocent purchaser for value ; 83 N. .Y. 323. 
But signature by vice-president is good 
though the bond calls for signature of the 
president; 161 Pa. 391. A trustee’s certifi¬ 
cate is a warranty of the facts recited 
therein (as that the bond is secured by a 
first mortgage duly recorded) on which the 
trustee is liable; 76 Fed. Rep. 919; 79 id. 
348 ; 175 Pa. 318. 

The mortgage should be recorded in each 
county in which real estate covered by it is 
situated, and if it covers also personal prop¬ 
erty the provisions of the law in regard to 
chattel mortgages should ordinarily be com¬ 
plied with and the mortgage recorded as a 
chattel mortgage, at any rate in the county 
in which the principal office of the mort¬ 
gagor is situated. These matters are fre¬ 
quently governed by statutes. See Re¬ 
cording. 

A railroad mortgage is made with refer¬ 
ence to the law of the state in which the 
subject-matter of the contract is t and in 
which the contract is made ; and the law 
enters into and becomes a part of the con¬ 
tract as if it were there in express terms ; 
25 U. S. App. 415. 

In the absence of a provision to the con¬ 
trary, all bonds secured by a mortgage 
have an equal lien irrespective of the time 
at which tney wore negotiated ; 55 Ohio St. 
23 ; 122 Pa. 565 ; 44 N. E. Rep. (Ohio) 596. 
first mortgage bonds are prior to second 
mortgage bonds, even if subsequently nego¬ 
tiated ; 8 Fed. Rep. 118. The invalidity of 
some of the bonds does not invalidate the 
mortgage ; 118 U. 8. 161. 

The negotiable character of the bonds 
extends also to the mortgage securing 
them, against which the mortgagor cannot 
defend on grounds which it cannot set np 
against bona fide holders of bonds ; 16 Wall. 
271, 452 ; 136 U. S. 268 ; 64 Me. 37; 122 
Maas. 67; 39 Wis. 146; the rule in Ohio and 
Illinois is said to be different; 14 Ohio 8t. 
396 ; 98 III 433 ; see 79 Ala. 587. In case 
of default, an individual bondholder may 
sue the corporation, but after securing 
judgment cannot have execution on prop¬ 
erty covered by the mortgage, which is 
security for all the bondholders alike. As 
to the effect of recitals in bonds as notice, 
see Recitaus. 

In the surrender of corporate bonds and 
the substitution of new bonds. the latter 
will retain the security of the mortgage, 
unless an extinguishment was intended ; 
96 N. C. 298 ; see, also, 98 Ala. 92 ; 76 Fed. 
Rep. 43 (where under a reorganization 
plan the old bonds were depositea and were 
to be held by a trustee as additional secur¬ 
ity for the old bonds) ; but not where the 
mortgage was satisfied of record; 96 N. C. 
298. A merr change in the form of the mort¬ 
gage debt, such as substituting new bonds 
for the old, will not affect the lien; nova¬ 
tion specially when against the interest of 
the bondholders, must be clearly proved; 76 
Fed, Rep. 88; and the funding of overdue 
interest and the issue of new evidence of 
indebtedness in place of the overdue 
coupons will not constitute a novation un¬ 
ion there be clear proof of an intention to 
waive the lien ; 8 Hughes 320 ; 83 Gratt. 086. 

A corporate mortgage may cover prop¬ 
erty acquired by the corporation after 
the mortgage is given. This him been 


sustained upon the theory that though 
ineffective as a conveyance, the mortgage 
operates as an executory agreement at¬ 
taching to the property when acquired ; 63 
Fed. Rep. 891. This rule, though contrary 
to the common law, has been established 
from necessity in the case of railroads, 
public policy requiring that a railroad be 
preserved intact as guaat-puhlic property. 
The rule will be applied only where the 
mortgage expressly covers theaubeequently 
acquired property. A railroad mortgage 
covers the road, although the route differs 
from that originally laid out. It covers, 
also, a right of wav acquired subsequently 
to the mortgage, though here the mortgage 
would be strictly construed, and while held 
to apply to property used for railroad pur¬ 
poses, it would be held not to apply if not 
so used ; 122 U. S. 82. It covers terminal 
facilities upon a lineof railroad constructed 
or to be constructed between the named 
termini, together with all stations, etc.; 138 
U. S. 414. See Terminal Facilities. It 
applies not only to legal titles but also to 
equitahle rights and interests subsequently 
acquired either by or for the company ; 
149 U. S. 327 ; 130 id. 413 ; 164 id. 1 ; it 
embraces the lease of a belt line around a 
city acquired after the execution of the 
mortgage; 22 U. S. App. 54. It does not 
cover uncalled capital; [1897] 1 Ch. 406. 
Where the property acquired isat.the time 
subject to existing liens, these liens are 
prior in right to the lien of the mortgage ; 
12 Wall. 382 ; 81 Fed. Rep. 772. See Future 
Acquired Property. And if property 
was fraudulently acquired, the vendor may 
rescind as against the mortgagee. 

Another rule resting upon the quasi-, 
public character of a railroad is that which 
prohibits creditors from levying an attach¬ 
ment or execution upon the railroad, or 
parts of it, even subject to the mortgage. 
To permit such action would be to permit 
the disintegration of the railroad and the 
destruction of the power to discharge the 
public obligation oi the corporation. 

Foreclosure. The mortgage or deed of trust 
contains provisions for enmrciDg the rights 
of bondholders in case of default of the 
mortgagor. It usually provides for (l) 
Entry by the trustee. This is seldom now 
resorted to, since by operating the prop¬ 
erty, the trustee becomes liable as the 
mortgagor would have been, and as default 
implies that the property has been operated 
at a loss, the trustee will seldom consent 
to exercise this right, and never unless 
sufficiently indemnified by the bondhold¬ 
ers. (2) Trustee’s sale of the property 
after prescribed advertisement, which is 
seldom resorted to. (3) The usual meth¬ 
od of procedure is by a bill of fore¬ 
closure, usually accompanied by a prayer 
for a receiver (see supra ; Receivers) 
and for the establishing of liens or claims 
against the property. No provision in 
the mortgage can exclude the right of 
a trustee to apply to a court of equity 
for foreclosure. The provision usually 
found that a majority of the bond¬ 
holders may by an instrument in writing 
waive the right to declare that a default 
has occurred will be sustained by the 
court, though such provision is not favored, 
as being inimical to the rights of a minority. 
Provisions unreasonably limiting the right 
to foreclose are void. When a provision 
required the request of one-fourth of the 
bondholders to compel the trustee to begin 
foreclosure, the fact that three-fourths of 
the bonds were held by a company oper¬ 
ating the mortgagor company was held to 
justify action by a single bondholder ; 73 
Fed. Kep. 820. In case the trustee refuses 
to act, a bondholder may bring suit for 
foreclosure on behalf of himself and such 
othere as may join ; 74 Fed. Rep. 67; 77 id. 
525; in such case the refusal of the trustee 
must be set out and the trustee should be 
made a party defendant; 79 Fed. Rep. 25 ; 
80 id. 509. If a single bondholder has the 
right to institute proceedings he is bound 
to act for all standing in a similar position ; 
143 U. S. 42. See Parties. 

Railroad foreclosure suits are begun 
generally in the federal courts, thus secur¬ 


ing the appointment of the same receiver 
or receivers for the entire property, and 
avoiding, to a oertain extent, possible pre¬ 
judice m a state court. For the latter 
reason, perhaps, the same jurisdiction is 
sought in many cases of corporations other 
than railroads. The jurisdiction of the 
federal courts in such cases depends on 
the citizenship of the parties. Federal 
courts sitting in equity cannot be ousted 
of jurisdiction to enforce a right of an 
equitable nature by a state statute which 
prescribes an action at law to enforcesuch 
right; 149 U. S., 574. See JURISDICTION. 

where a federal oourt has jurisdiction 
and possession of the property of a railroad 
company, it acquires jurisdiction of a 
subsequent suit to foreclose a mortgage on 
the same property, irrespective of the 
citizenship of the parties thereto ; 137, U. 
S. 171; 52 Fed. Rep. 671. 

Demand for payment is not necessary 
before proceeding for foreclosure, though 
a corporation could of course show that 
payment would have been made if de¬ 
manded ; 95 U. S. 10. 

The court having acquired jurisdiction 
takes control of the entire property of the 
corporation through its receiver, and 
usually in the case of a railroad, though 
exceptionally in the case of other corpora¬ 
tions, operates the property through such 
receiver. See Receivers. 

After the receiver takes possession, sup¬ 
plies, even though not covered by the mort¬ 
gage, cannot be taken in execution by 
creditors. Prior to such taking possession, 
such assets are ordinarily subject to execu¬ 
tion, or can be reached by attachment or 
bill in equity. Income, such as earnings, 
or interest or accounts collected subse¬ 
quently to the appointment of the re¬ 
ceiver, are taken by him and administered 
for the benefit of all the creditors. See 
Receivers ; Operating Expenses. 

Provision is then made for ascertaining 
the liens, or claims, against the property 
and determining the liabilities of the cor¬ 
poration and their several priorities. This 
19 preliminary to a sale of the property, in 
order that parties interested may know 
what the incumbrances upon, or claims 
against, the property are, and may bid in¬ 
telligently, or make provision to redeem 
the property without a sale; 63 Fed. Rep. 
891. See Foreclosure decree in 88 id. 843. 

Decrees for the sale of mortgaged prop¬ 
erty usually provide that a part of the bid 
may be paid in bonds of the issue secured. 

On the. foreclosure sale of the property 
of a corporation, bonds should not be 
received in payment of a bid except 
for such proportion of the bid as the 
purchaser, on a distribution of the pur¬ 
chase money, is entitled to receive on ac¬ 
count of his bonds, and the right to bid in 
bonds should be extended to all bondhold¬ 
ers on the same terms ; 78 Fed. Rep. 956. 

The receivership usually terminates in a 
sale under order of court, either for the 
purpose of carrying out a plan of reorgan¬ 
ization (sec Reorganization), or for the 

f iurpose of realizing upon the property of 
he corporation. For the form of a bill of 
foreclosure and decree, see 3 Hughes 320. 

A purchaser of real estate at a fore¬ 
closure sale is punishable as for contempt in 
refusing to obey an order of the court ra» 

S uiring him to complete the sale; see 47 
[. Y. Supp. 835, reversing id. 693. Inability 
to pay the price will not relieve the party; 
47 N. Y. Suppl. 885; contra, 92 N. C. 304. 

It is to be observed that in a foreclosure 
it is by no means oertain that the lien of 
the mortgage will be determined to be the 
first lion upon the corporate property. In 
many cases it develops that olaims subse¬ 
quent to the mortgage in time are held to 
be prior liens, ana while for many pur¬ 
poses the filing of a bill or appointment of 
a receiver fixes the liabilities, it may be 
that olaims arising even subsequent to the 
receivership will be held to precede the 
claim of the mortgage bondholders. 

The first payment out of the fnnd real¬ 
ized from the property is for the expenses 
of the litigation, always provided for from 
a fund under the control of a oourt. In- 
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eluded under this head are receivers’ cer¬ 
tificates, since these were issued by order 
of the court.. See Operating Expenses ; 
Receivers. 


Taxes are prior in lien to all other liens 
except judicial coats; 8 Woods 484; 110N. 
Y. 350; 41 N. J. L. 385. 

In many states Liens are given by statutes 
to certain favored creditors, who thus 
acquire priority over mortgage bonds prior 
to tbe inception of their claims. The or¬ 
dinary mechanic's lien statute doee not 
apply to railroads unless expressly declared 
to do so. The contractor who constructs a 
railroad has no lien thereon as a matter of 
right. The fact that he has possession does 
not give him a lien; 1 Wall. 354; 11 id. 
459. The courts construe such statutes 


strictly. Thus, a statute giving a lien for 
materials, supplies, and labor does not give 
a lien for money loaned to pay for them ; 
39 Fed. Rep. 436. And a lien for materials 
will be allowed only for such materials as 
pass into the permanent structure, and not 
for trucks, scales, etc.; 37 Fed. Rep. 178. 
A contractor’s lien for work done will be 
limited to the embankments and structures 
actually made by him, as distinguished 
from tne land and right of way; 63 Fed. 
Rep. 896. It has been held that a statute 
giving a lien to persons furnishing supplies 
necessary to the operation of a manufac¬ 
turing company prior to the lien of an 
earlier mortgage is not unconstitutional as 
special or class legislation; 90 Va. 136. 
Such “ supplies ’* are only such things as 
contribute directly to carrying on .the 
work in which the company is engaged 
and not, e. g., goods supplied to a “com* 
pany store ’’ maintained by a furnace com¬ 
pany; 81 Fed. Rep. 451. But, while the 
courts construe such statutes strictly in 
determining the kind of claims to be ad¬ 
mitted under their provisions, they con¬ 
strue them liberally as remedial statutes 
in determining the formalities to be ob¬ 
served under their provisions ; 35 Fed. Rep. 
443. 

A very common statutory lien of this 
class is the lien for labor, usually limited 
as to the duration of the labor for which a 
lien can be filed, and also as to the class of 
employes entitled to take advantage of the 
provisions of such a statute ; 35 Fed Rep. 
436 ; 81 id. 453. 


The “ six months’ rule,” or as it is usually 
called, from the case in which it was 
adopted by the Supreme Court of the United 
States (99 U. S. 235), the rule in Fosdick v. 
8cha 11, allows parties who have furnished 
labor or supplies within six months ante¬ 
cedent to the receivership priority, at 
least so far as income received during the 
receivership is concerned, over mortgage 
bondholders. It has been held that the 
rule applies only to railroads; 138 U. 8. 
416 ; not to manufacturing corporations ; 35 
Fed, Rep. 486 ; 42 id. 873 ; nor to steamship 
lines ; 50 id. 813; nor to a hotel company ; 
106 N. Y. 428. But see, contra , an Alabama 
case discussing the authorities and extend- 
the rule to nrivate corporations generally; 
29 L. R. A. 638. See Receivers. 


wavs. 

First, with the consent of the debtor, by 
his agreement. 

Second, without the owner’s consent, by 
the quality and hare effect of the engage¬ 
ment, tbe nature of which is suoh that tne 
law has annexed to it the security of a 
mortgage. 

Thxra, where a mortgage is acquired by 
the authority of justice : as where a cred¬ 
itor who had no mortgage obtains a decree 
of condemnation in his favor. 

When the creditor is put into possession 
of the thing, movable or immovable, he 
has a right to keep it until he is paid what 
is owing him ; ana the debtor cannot turn 
the creditor out of possession, nor make 
use of his own thing without the consent 
of the creditor. 

Effect of a mortgage. First , the cred¬ 
itor has a right to sell the thing pledged, 
whether the creditor has it in nis posses¬ 
sion or not. Under the French law, it was 
a right to have it sold. Cushing’s Domat, 
p. 647. 

Second , a right on the part of the cred¬ 
itor to follow the property, ipto whoseso¬ 
ever hands it has come, whether movable 
or immovable. 

Third , a preference of the first creditor 
to whom the property is mortgaged, and a 
right on his part to follow tne property 
into the hands of the other creditors. 

Fourth . the mortgage is a security for 
all the consequences of the original debt, 
as damages, interest, expenses in preserv¬ 
ing, etc. 

With respect to mortgages under the 
modern civil law of France and Louisiana, 
the distinction between moyables and im¬ 
movables is important. Such a thing as a 
chattel mortgage is not recognised under 
either system. “But some thingB mov¬ 
able in their nature become immovable by 
destination under certain circumstances, ’ 
as: animals intended for and used in the 
cultivation of a plantation and placed on 
it by the owner for that purpose ; though 
the animal cannot be mortgaged by itself, 
a mortgage of a plantation will cover the 
animals so attached to it; Howe, Stud. 
Civ. L. 76; 14 La. Ann. 15. See Lien; 
Pact denon A ljkn an do. 

See, generally, Domat, parti, lib. iii. tit. 
i.; Guyot, Rep. Univ. tit. Privilegium; 
Cushing’s Domat. Legal Mortgage. 

MORTGAGE AND CONDITION 
flA LB . Distinguished. Where the debt 
forming the consideration of a conveyance 
still subsists, or the money is advanced by 
way of loan, with a personal liability on the 
part of the borrower to repay it, and by the 
terms of the agreement the land is to be 
reconveyed on payment of the money, it will 
be regarded as a “mortgage" ; but where 
the relation of debtor and creditor is extin¬ 
guished, or never existed, the agreement will 
Be considered as merely a “conditional sale." 
8 Bush. (Ky.) 695. 

MORTGAGEE. He to whom a mort¬ 
gage is made. See Mortgage. 


Mortgage or Lien. Where preferred 
stock is issued under a stipulation in the 
certificate that “no mortgage or lien of any 
nature" shall be placed upon the property 
of the company without the unanimous con¬ 
sent of the preferred stockholder, the words 
“mortgage or lien of any nature" do not 
include claims of general creditors. 148 Ky. 
379, 146 S. W. 752. 

As to the right of a mortgagee to posses¬ 
sion, see 5 Harv. L. Rev. 245. 

See Rolling Stock; Recitals; Trustee; 
Trust Deed ; Merger ; Lease; Majority. 

Consult Kent; Washburn; Williams, Real 
Property; Story ; Pomeroy, Equity; Jones, 
Mortgages and also Chattel Mortgagee; 
Cook, Stock and Stockholders; Short, 
Railway Bonds; Thompson, Corporations. 

Mortgagee in the oivU law are of two 
kinds, conventional and legal. A conven¬ 
tional mortgage results from the direct act 
or oovenant of the parties. A legal mort- 
e arises by mere aot of law. 
mortgage may be acquired in three 


MORTGAGOR. He who makes a mort¬ 
gage. See Mortoaoe. 

MORTIFICATION. In Scotch 
Law. A term nearly synonymous with 
mortmain. 

MORTMAIN. A term applied to de¬ 
note the possession of Lands or tenements 
by any corporation, sole or aggregate, ec¬ 
clesiastical or temporal. These purchases 
having been chiefly made by religioQ9 
houses, in consequence of which lands be¬ 
came perpetually inherent in one dead 
hand, this has occasioned the general ap¬ 
pellation of mortmain to be applied to such 
alienations. 2 Bla. Com. 268; Co. Litt. 2 b ; 
Erskine, Inst. 2. 4. 10 ; Barrington, Stat. 
27, 97. See Story, Eq. Jur., 13th ed, S 1137 
n. (4); Shelf. Mortm. In England the 
common-law right of every corporation 
to take and hold lands and tenements 
has been restrained by the statutes of 
mortmain, which subject the power to 
acquire lands to the discretion of the crown 
or parliament as to the grant of a license; 



8 H. L. C. 712; 15 How. 867, 404. These 
statutes have not been re-enacted or con¬ 
sidered in force in this country except In 
Pennsylvania, where they are judicially 
recognized to the extent of prohibiting the 
dedication of property to superstitious 
uses, and grants to a corporation without 
a statutory license; 7 9. « R. 318; though 
the title is good till office found, and 
may be conveyed subject to the right of 
the state to defeat it; id. See 101 U. 8. 
852. The commonwealth only can object; 
7 Pa. 288. 

Ordinarily, a corporation may take and 
hold such land as may be within the pur¬ 
poses of the charter, whether it acquires 
it by deed or devise; Clark, Corp. 129. 
Statutes sometimes restrict the amount 
that can be taken. Where a limit of value 
is specified it is ascertained as of the taking: 
4 Sandf. Ch. 638. 

In the United States the term mortmain 
acts is applied to statutes which exist in 
some states restricting the right of relig¬ 
ious corporations to hold land and the power 
to make conveyances, devises, or bequests 
to religious societies or charitable uses. 
Such statutes are aimed at the same mis¬ 
chief which gave rise to the English stat¬ 
utes of mortmain, and either avoid the 
deed or will, quoad hoc, altogether, or 
when without valuable consideration, or 
when the real estate is above a specified val¬ 
uation, or if made within a specified time 
before the death of the grantor or testator. 
See Stims. Am. Stat. L. §§ 403, 1446, 2618. 

In England, by the Mortmain Act of 1736, 

9 Geo. II. c. 36, the power of devising land 
by will to charitable purposes was abso¬ 
lutely destroyed ; 6 Ch. D. 214. This act 
and various amending acts were repealed 
by the act of 1888, but practically the 
then existing law was re-enacted ; White- 
head, Church Law 174. 

The act of 1088 la In effect a codification of the 
law on the subject; 5 L. Quart. Rev. 387. It lain 
four distinct parts : I. Assurances in mortmain are 
void and the land liable to forfeiture, if made other¬ 
wise than under authority of a statute or of a 
license from the queen, who Is empowered to grant 
it. II. Assurances for charitable uses are treated 
substantially on the basis of the statute 0 Geo. 11., 
and charitable objects are enumerated in the lan¬ 
guage of the statute 48 Eliz. c. 4 ; they must take 
effect immediately, without any power of revoca¬ 
tion, reservation, etc., except as to a nominal rent,' 
mines and minerals, or easements, building contract, 
or the like ; or, in case of bona fide sale, of a rent 
charge or annual payment to the vendor ; they can 
never be made by will, but only by deed made with 
prescribed formalities. III. Exemptions are made 
of specified quantities of land for parks, museums, 
and schoolhouses, which may be made by will; also 
land for the two universities and other named col¬ 
leges is excepted from the provisions in the second 
part of the act. IV. Scotland and Ireland are ex¬ 
cluded, and existing charters, etc., are saved. 

By the Mortmain and Charitable Uses Act of 
1891, land may be assured by will to or for the bene- 
fit of any charitable use, but such land shall, not¬ 
withstanding anything in the will contained to the 
contrary, be sola within one year from the death of 
the testator unless the time Is extended by the 
high court, or a judge at chambers, or the charity 
commissioners, who nave power to sanction the re¬ 
tention or acquisition of such land where it is re¬ 
quired for actual occupation for purposes of char¬ 
ity. Land under the mortmain acts, 1888 and 1891, 
is defined to Include tenements and hereditaments, 
corporeal or Incorporeal, of any tenure, but not 
any money, seciireaon land or Any personal estate 
arising from or connected with laaa ; 64 & 86 Viet 
c. 78, f 8. 

Statutes of mortmain are local in their 
application and do not affect wills of per¬ 
sona domiciled in British colonies. A be¬ 
quest by a testator, domiciled in a colony, 
of money, to his trustees for the purchase 
of land in England for a charitable object, 
is valid ; 7 H. L. Cas. 124. 

See Whitehead. Church Law 174 ;Tya- 
sen, Char. Beq. <561; 1 Brett, Com. ch. xix. ; 
Charitable Use 

M O RT UA R Y. In Ecclesiastical 
Law. A burial-place. A kind of eccle¬ 
siastical heriot, being a customary gift of 
the second best living animal belonging to 
the deceased, claimed by and due to the 
minister in many parishes, on the death of 
his parishioners, whether buried in the 
churchyard or not. These mortuaries, 
like lay heriots, were originally voluntary 
bequests to the church in lieu of tithes or 
ecolesiastical dues neglected in lifetime. 
See Soul Scot. They were reduced to a 
certain amount by 21 Hen. VUE. c. 6. 
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They were soraettmespaymble to the lord ; 
Paroch. Antiq, 470. The mortuary seems 
to have been carried to church with the 
corpse, and was therefore so me ti m es celled 
corpse-present, t Burn, EocL Law 568. 
Anciently, a parishioner could not make a 
valid wilt without an a ss ig n ment of a suffl-, 
cient mortuary or gift to the church. 3 
Bla. Com. 427. 

MORTUARY CEREMONIES. Cere¬ 
monies At the interment of the dead, the 
performance of which being enjoined and 
pre«rrih»xl by religious* societies, fraternal 
and other organisations, Are of infinite 
variety as to form, and lack the essential 
clement of uniformity to make them binding 
and obligatory as customs, even if their 
compulsory observance was not constitu¬ 
tionally objectionable. 149 Ky 498, 149 
S. W 871. 

MORTUARY TABLES. See Life 

tables. 

MORTUUM VADIUM. A mortgage. 

MORTUUS (Lat.). Dead. Ainsworth, 
Lex. So in Sheriff's return morfutw est, he 
is dead. 0. Bridgm. 469; Brooke, Abr. 
ifefome de Brief e, pi. 125 ; 19 Viner, Abr. 
ifefnrn, lib. 2, pi. 12. 

MORTUUS CIV ELI TER. See Civi li¬ 
ter Mortuus ; Death, Civil. 

MOST FAVORED NATION 
TREATMENT. Because of the complex 
nature of commercial relations at the present 
day, changes of policy in government, etc., 
the treaty in detail ($. e.) would be imprac¬ 
ticable between states, inasmuch as they 
would be subject to constant amendment. 
In order, therefore, for states to preserve 
their rights and to prevent any future dis¬ 
criminations unfavorable to them and to 
their commerce, they have adopted two 
methods to supplant the treaty in detail. 
They are: (1) National Treatment, (2) 
Most favored nation treatment, or (3) a 
combination of both. 

As a general rule, national treatment 
secures to the foreign merchant who enjoys 
its benefits the same rights and privileges as 
a native subject or citizen in all that con¬ 
cerns his residence, property, commercial 
transactions and the importation and sale 
of his goods, and it obtains for the foreign 
state the 6ame treatment of its merchant 
vessels as is secured to native vessels. 

Most favored nation treatment, on 
the other hand, leaves each party free to 
make what internal regulations it pleases, 
and to give what preference it finds expedient 
to native merchants, vessels and productions. 

Its object is to prevent any unfair dis¬ 
crimination against the merchants, vessels 
and productions of the contracting party in 
favor of those of another state, and, owing 
to its greater scope, the privileges secured by 
it may be superior to those secured by 
national treatment. Imports being in their 
essence foreign, it is impossible that they 
receive national treatment. The rate of 
duty on them must be fixed either by a 
treaty wholly, or in part, in detail, by a 
supplementary convention confined to duties 
on imports and exports, or by the legislature 
of the state ; and the favored nation clause 
is usually resorted to by foreign states to 
secure an uniformity of charges and to 
prevent unfair discriminations. 

The article enjoins the spirit of fair and 
equal legislation and is designed as a stipu¬ 
lation that no unfriendly regulations shall 
be resorted to by one party against the 
other, nor any preference given in the future 
with an intent to injure or prejudice either 
party. Its object is two fold,—to supply 
omissions by covering the whole field of 
commerce and navigation, or other matters 
of which it treats, and to insure fair and 
eoual treatment in these respects during the 
life of the convention. 

The ordinary forms of the clause as it 
appears in modern treaties are as follows : 
(a) The simply reciprocal form. “The 
high contracting parties agree, that, in all 
that concerns commerce ana navigation, 


any privilege, favor, or immunity which 
either contracting party has already granted, 
or may hereafter grant to any other state^ 
shall become common to the other party.’ 

(b) The qualified reciprocal form, so 
called because of the qualifying clause 
appended owing to the mnny discussions 
concerning the interpretation of “favor " 

(c) The imperative and unconditional 
form, (d) The unilateral form appearing 
in treaties between Christian or civilized, and 
semi-civilised states, whereby the civilised 
power reserves to itself alone favored nation 
treatment, usually imperative and uncon¬ 
ditional (e) The specialised or contrac¬ 
ted form which applies to but one subject 
of commerce, as for instance, “imports.” 
Herod, Favored Nation Treatment, 2-6. 

MOTHER. A customary service or pay¬ 
ment at the moot or court of the lord from 
which some were exempted by charter or 
privilege. Cowel. 

MOTHER. A woman who has borne a 
child. 

It is generally the duty of a mother to 
support her child when she is left a widow, 
until he becomes of age or is able to main¬ 
tain himself; 8 Watts 866 ; 16 Mass. 135; 3 
N. H. 29; 52 N. J. Ch., 92 ; and even after 
he becomes of age, if he be chargeable to the 
public, she may, perhaps in all the states, be 
compelled, when she has sufficient means, 
to support him. But when the child has 
property sufficient for his support, she is 
not, even during his minority, obliged to 
maintain him ; 1 Bro. Ch. 387 ; 2 Mass. 415 ; 
id. 97; but will be entitled to an allowance 
out of the income of his estate, and, if need 
be, out of the principal, for his mainte¬ 
nance ; 2 Fla. 36 ; 2 At*. 447 ; 5 Ves. 194; 3 
Dutch. 388. During the life of the father 
she is not bound to support her child, 
though she have property settled to her 
separate use and the father be destitute ; 4 
Cl. Sc F. 323 ; 11 Bligh, n. s. 62. 

When the father dies without leaving a 
testamentary guardian at common law, the 
mother is entitled to be the guardian ot the 
person and estate of the infant until he ar¬ 
rives at fourteen years, when he is able to 
choose a guardian ; Littleton § 123 ; 3 Co. 
38 ; Co. Litt. 84 b ; 2 Atk. 14 ; Comyns, Dig. 
Feme ; 7 Ves. 348. See 10 Maas. 135, 140 ; 
Harp. 9; 1 Root 487 ; 22 B&rh. 178 ; 2 Green, 
Cli. 221 ; 8 Dev, A B. 326; 9 Ala. 197 ; 29 W. 
Va. 751. The right of the widowed mother 
to the earnings and services of her minor 
child does not appear to have been precisely 
determined ; but it is by no means so ab¬ 
solute as that of the father ; 31 Me. 240: 15 
N. H. 486 ; 4 Binn. 487 ; 3 Hill N. Y. 400; 
14 Ala. 123; 15 Maas. 272. 

In Pennsylvania, when the father dies 
without leaving a testamentary guardian, 
the orphans’ court will appoint a guardian 
until the infant shall attain his fourteenth- 
year. During the joint lives of the parents, 
the father has the only control and custody 
of the children, except when in special 
cases, as when they are of tender years, or 
when the habits of the father render him 
an unsuitable guardian, the mothef is 
allowed to have possession of them ; 6 Rich. 
Eq. 844 ; 2 8. A R. 174; 18 Johns. 418 ; 2 
Phill. 786; 2 Coll. 661. 

The right of the father or mother to the 
custody of their minor child is not an ab¬ 
solute right to be accorded them under all 
circumstances, for it may be denied to 
either of them if it appears to the court 
that the parent, otherwise entitled to this 
right, is unfit for the trust; 29 W. Va. 751; 
82 Va. 483. 

A child will not be taken from the cus¬ 
tody of its father and given to its mother 
when it does not appear that his welfare 
required the change; 4 Misc. Rep. 285. 

The mother of a Dastard child, as natural 
guardian, has a right to the custody and 
control of such child, even as against the 
putative father, and is bound to maintain 
it; 12 Mass. 387, 438 ; 2 Johns. 875 ; 6 S. & 
R. 255 ; but after her death the court will, 
in its discretion, deliver such child to the 
father in opposition to the claims of the 
maternal grandfather; 1 Ashm. 55 ; Stra. 
1162. 


As a general rule the mother of an Ille¬ 
gitimate cannot recover damages for his 
death, under a statute giving a right of ac¬ 
tion to the relatives or representatives of 
one killed through the negligence of an¬ 
other ; 2 Ont. 658 ; 46 Fed. Rep. 269. Be6, 
contra, 25 S. W. Rep. (Mo.) 179. See 
Bastard. 

MOTHER-IN-LAW. The mother of 
one’s wife or of one’s husband. 

MOTION. In Practice. An applica¬ 
tion to a court by one of the parties in a 
cause, or his counsel, in order to obtain 
some rule or order of court which he tilinks 
becomes necessary in the progress of the 
cause, or to get relieved in a summary 
manner from some matter which would 
work injustice. 

It is said to be a written application for 
an order ; 83 la. 471, but it is frequently 
made verbally. 

Where the object of the motion may be 
granted merely on request, without a hear¬ 
ing, it is a motion of course; those requir¬ 
ing a hearing are special; such as may be 
heard on the application of one party alone, 
ex parte; those requiring notice to the 
other party, on notice. 

When the motion is made on some matter 
of fact, it must be supported by an affidavit 
that such facts are true ; and for this pur¬ 
pose the party’s affidavit will be received, 
though it cannot be read on the hearing ; 1 
Binn. 145. See 3 Bla. Com. 305 ; 15 Viner, 
Abr. 495 ; Graham, Fr. 542 ; Smith, Ch. Pr. 
Index ; Mitchell, Motions and Rules. 

Jnder the English Bankruptcy Rules of 
1870, all applications to a court having 
jurisdiction in bankruptcy, in the exercise 
of its primary jurisdiction, must in general 
be made by motion. Any application made 
to a divisional court of the high court of 
justice, or to a judge in an action, under 
the rules appended to the Judicature Act, 
1875, must be made by motion. Moz. & W. 

MOTION FOR DECREE. This has 
hitherto been (since its introduction by 
stat. 15 & 16 Viet. c. 86) for the plaintiff 
in an English chancery suit to obtain the 
decree to which he claims to be entitled. 
It must be distinguished from interlocutory 
motions. See Hunt, Eq. PI. i. ch. 4 ; Moz. 
& W. 

MOTION FOR JUDGMENT. In 
English Practice. A proceeding where¬ 
by a party to an action moves for the judg¬ 
ment of the court in his favor, which he 
may adopt under various circumstances 
enumerated under the Judicature Act, 
1875. 

MOTIVE. The inducement, cause, or 
reason why a thing is done. 

It is an inducement, or that which leads 
or tempts the mind to indulge the criminal 
act; it is resorted to as a means of arriving 
at an ultimate fact, not for the purpose of 
explaining the reason of a criminal act 
which has been clearly proved, but from 
the important aid it may render in complet¬ 
ing the proof of the commission of the act 
when it might otherwise remain in doubt; 
49 N. Y. 148. It is not indispensable to 
conviction for murder that the particular 
motive for taking the life of a human being 
shall be established by proof to the satisfac¬ 
tion of the jury ; 151 U. S. 396. 

An act legal in itself, which violates no 
right, is not actionable on account of the 
motive which actuated it; 34 Conn. 529 ; 
28 Vt. 49; [1898] 1 Ch. 274; [1898] A. C. 1. 
See the learned paper on tne doctrine of 
the last cited case, Allen v. Flood, by L. 
C. Krauthoff, in Rep. Am. Bar Assoc. 1898. 

See Malice ; Libel ; Lucri Causa ; 
Cause ; Consideration ; Mistake ; Wit¬ 
ness. 

MOTOR CYCLE. Motor cycles are 
motor vehicles within the Act No. 196, Pub. 
Acts 1905 (Mich.). The distinction between 
bicycles and motor cycles is that one is 
propelled by muscular and the other by 
mechanical power. 156 Mich. 174. Set* 
Motor Vehicle. 

MOTOR VEHICLES. As used in 
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Act. No. 196, Pub Acta 1905 (Mich.) 5 1 
means all vehicles propelled by power, other 
than muscular power, except traction 
engines and such motor vehicles as run only 
upon rails or tracks. 156 Midh. 174. 

MOURNING. The apparel worn at 
funerals, and for a time afterwards; in 
order to manifest grief for the death of 
some one, and to honor his memory. 

The expenses paid for such apparel. 

It has been held, in England, that a de¬ 
mand for mourning furnished to the widow 
and family of the testator is not a funeral 
expense ; 2 C. & P- 267. See 14 Vea. 846 ; 
1V.&B. 864. See 2 Bell, Com. 156. 

MOVABLES. Such subjects of prop¬ 
erty as attend a man's person wherever he 
goes, in contradistinction to things im¬ 
movable. 

Things movable by their nature are such 
as may be carried from one place to an¬ 
other, whether they move themselves, as 
cattle, or cannot be removed without an 
extraneous power, as inanimate things. 
So in the civil law mebilia ; but this term 
did not properly include living movables, 
which were termed moventia. Calvinus, 
Lex. But these words mebilia and moventia 
are also used synonymously, and in the 
general sense of “ movables." Ibid. Mov¬ 
ables are further distinguished into such 
as are in possession, or which are in the 
power of the owner, as a horse in actual 
use, a piece of furniture in a man's own 
house ; and such as are in the possession of 
another, and can only be recovered by 
action, which are therefore said to be in 
action, as a debt. But it has been held 
that movable property, in a legacy, strictly 
includes only eucn as is corporeal and tan¬ 
gible ; not, therefore, rights in action, as 
Judgment or bond debts; 19 Conn. 238, 
245; 2 Dali. 142 ; 1 Wm. Jones 225. But 
see 17 Pick. 404. See Personal Property ; 
Pow. Mortg. Index ; 2 Bla. Com. 884 ; 2 
Steph. Com., 11th ed. 26 ; 1 P. Wms. 267. 

In a will, “ movables ” is used in its larg¬ 
est sense, but will not pass growing crops, 
nor buildiqg materials on ground ; nor. as 
stated above, rights in action ; 2 Wms. 
Exec. 1014 ; 3 A. K. Marsh. 123 ; 2 Dali. 
142. See Mortgage. 

In Scotch Law. Every right which a 
man can hold which is not heritable ; 
opposed to heritage. Bell, Diet. 

MOVE. To apply to the court to take 
action in any matter. See Motion. To 
piopose a resolution, or recommend action 
m a deliberative body. 

MUTRBTTRN. In Scotch Law. To set 
fire to a muir or moor. The time in which 
muirburn may be practised is regulated by 
statute. See 1 Bro. C. C. 78. 

MULAGE. A term used by miners 
meaning that the crime of buggery had been 
committed by a miner with a mule, To 
charge one with “mulage” is libelous. 162 
Ky. 69, 172 S. W. 993. 

MULATTO. A person bom of one 
white and one black parent. 7 Mass. 88 ; 
1 Bailey 270 ; 2 id. 558 ; 18 Ala. 276. 

Properly a mulatto is a person one of 
whose parents is wholly black and the 
other wholly white ; but the word does 
not always, though perhaps it does gen¬ 
erally, require so exactly even a mixture 
of blood, nor is its signification alike in all 
the states. 1 Bish. Mar. & D. § 308. 

MULCT. A fine imposed on the con¬ 
viction of an offence. 

An imposition laid on ship9 or goods by 
a company of trade for the maintenance of 
oonsule and the like. It is obsolete in the 
Utter sense, and but seldom used in the 
former. 

MULE. A mule is not a mare, horse, 
or gelding. 4 D. R. Pa. 172. 

A hybrid between the ass and the horse. 
8tand Diet. A mule may be considered as 
a horse within a statute giving a remedy for 
injuries to "horses and cattle’- by a railroad 
company. Andereon; 60 111. 186 See 


Experienced Mule. 

MULLER. Anciently mulier was taken 
for a wife, as it is commonly used for 
a woman, and sometimes for a widow; 
but it has been held that a virgin is includ¬ 
ed under the name mulier. Co, Litt. 170, 
253 ; 2 Bla. Com. 348. 

The term Is used always in contradistinction to 
a bastard, mulier being always legitimate, Co. Litt, 
348, and seems to be a word corrupted from nu:ior, 
or the French meiUeuv, signifying lawful Issue born 
In wedlock. But by Glan^Ule, lawful issue are said 
to be mulier, not from melior, but because begotteu 
e muliere, and not ex concubina , for he calls such 
Issue }Uioe mulieratoB, opposing them to bastards. 
Glanville, lib. 7, c. 1, If the said lands ** should, ac¬ 
cording to the queen's lawes, descend to the right 
heire, then In right it ought to descend to him, as 
next heire being mulier lie borne, and the other not 
so borne." Ilolinshed. Chron. of Irelaud, an. 1558. 

MULIER PUISNE. See Bastard 
Eigne ; Eigne. 

MULT A. A fine imposed ex arbitrio 
by magistrates on the preesides provinci- 
arum. Inst. 4. 1. 

A fine given to the king that the bishop 
might have the power to make his will and 
to, have the probate of other men's, and 
the granting adnrinstrations. Toml. I*aw 
Diet. 

MULTIFARIOUSJNE8S. In Equity 
Pleading. The demand in one bill of 
several matters of a distinct and independ¬ 
ent nature against several defendants. 
Cooper, Eq. PI. 182 ; 18 Ves. 80; 2 Mas. 201 ; 
4 Cow. 882; 2 Gray 487, Seo Dan. Ch. Pr. 
2093. See Patent. 

The uniting in one bill against a single de¬ 
fendant several matters perfectly distinct 
and unconnected. More commonly called 
misjoinder of claims. See Misjoinder. 

Multifariousuess of the first kind is 
where the plaintiff joins several distinct 
claims against the same defendant and 
prays relief in respect to ail; and of the 
second kind is where a plaintiff having a 
valid claim against one defendant joins 
another person as defendant in the same 
suit with a large part of which lie is not 
connected. 

The objection is discouraged where it 
might defeat the ends of justice : 12 Ga. 
61 ; but joinder will be allowed unless it 
is apparent that the defence will be 
seriously embarrassed by confusing dif¬ 
ferent issues and proofs in the same liti¬ 
gation ; 4 Blatchf. 376. See Cl Ga. 520. 
A bill is multifarious where there is a mis¬ 
joinder of distinct and independent causes 
of action. See 17 Ala. 110. Thus, uncon¬ 
nected demands against different estates 
cannot be united in the same bill, though 
the defendant is executor in both; C Dana 
180 ; nor will a bill lie against two different 
partnerships, though one defendant is a 
partner in both ; 10 Md. 364 ; nor a bill 
combining individual claims with claims 
in a representative capacity ; 3 Story 25; 
but a bill may be brought by several per¬ 
sons claiiniug under a common title but 
in different shares; 18 How. 253; and 
where there is a joinder of a legal and an 
equitable claim and a prayer for relief aa 
to both, the bill is not multifarious ; 18 Ala. 
480. To justify dismissal on this ground, 
it must appear that the interests are so 
diverse that they cannot be properly in¬ 
cluded in one decree; 21 Ala. 813. 

A bill framed with a double aspect is not 
multifarious; 1 S. & M. 221, 268. 

There is no general rule by which to de¬ 
termine whether a bill is multifarious be¬ 
cause it joins another person as defendant 
in a suit with a large part of which he is 
unconnected; it must be left to the discre¬ 
tion of the court; 8 How. 333 ; 18 id. 259 ; 
the courts do not disregard previous de¬ 
cisions, but have a due regard to general 
convenience and the advancement of 
justice; 3 Md. Ch. 47. 

Defendants should not be put to the un¬ 
necessary trouble and expense of answer¬ 
ing litigated matters in abill in which they 
are not interested; 3 Barb. Ch. 432; hut 
where the interests of different parties are 
so complicated in different transactions 
that entire justice could not be conveniently 
done without uniting the whole, the bill is 
not multifarious; 8 How. 411; 59 N. H. 


507. The oojection is confined to cases 
where the cause of each defendant is en¬ 
tirely different in subject-matter from that 
of his co-defendants, Dut it does not apply 
to a case where a general right is claimed 
by the plaintiff, though the defendants 
may liave separate and distinct rights; 95 
N. C. 303 ; 69 Mo. 438. To render a bill 
multifarious it must contain not only sep¬ 
arate and distinct matters, but such that 
each entitles the complainant to separate 
equitable relief; Adams, Eq. 810. 

The objection should he raised by de¬ 
murrer ; § Gill & Johns. 280 ; filing an an¬ 
swer and taking the testimony on the 
merits waives the objection, ana it cannot 
be made on appeal after a decree pro con - 
fesso; id; 100 111. 297 ; or after a final de¬ 
cree on the merits of one part of the bill ; 
18 Ala. 787. In 57 Pa. 247, it was held that 
it was too late to object at the hearing. 
But in such case it has also been held that 
its allowance rests in the discretion of the 
court; 17 Ala. 425. It may be taken by 
lea, answer, or demurrer, but not at the 
earing : but the court may raise it at any 
time ; 3 How. 332. 

One defendant cannot demur on the 
ground of the joinder of another defendant 
who does not object. See 38 N. J. Eq. 88, n. 

A demurrer goes to the whole suit. and. 
if sustained, the bill should be dismissed ; 
3 Md. Ch. 40 ; 18 Ala. 87. See Misjoinder. 

MULTIPLE POINDING. In Scotch 
Law. Double distress; a name given to 
an action, corresponding to proceedings 
by way of interpleader, which may be 
brought by a person in possession of goods 
claimed by different persons pretending a 
right thereto, calling the claimants and 
all others to settle their claims, so that the 
party who sues may-be liable only 44 in once 
and single payment.” Bell, Diet.; 2 Bell, 
Com. ; Stair, Inst. 3. 1. 39. 

MULTIPLICITY. That quality of s 
pleading which involves a variety of matters 
or particulars ; undue variety. 

MULTIPLICITY OF ACTIONS, 
OR SUITS. Numerous and unnecessary 
attempts to litigate the same right. For 
such cases equity provides a proceeding 
called a bill of peace, q. v., ana a court of 
common law may grant a rule for the con¬ 
solidation of different actions; L. R. 2 Ch. 
8; Story, Eq. PI. 234; Bisph. Eq. 415. 

MULTITUDE. The meaning of this 
word is not very certain. By some it is 
said that to make a multitude there must 
be ten persons at least, while others con¬ 
tend that the law has not fixed any num¬ 
ber. Co. Litt. 257. That two cannot con¬ 
stitute a multitude, see 104 Mass. 595. 

MULTURA. See Multa. 

MULTURE. In Scotch Law. The 
quantity of grain or meal payable to the 
proprietor of a mill, or to the multurer, 
his tacksman, for manufacturing the corns. 
Erskine, Inst. 2. 9. 19; Ersk. Prm. 210. 

MUMMIFICATION. In medical 
jurisprudence, the complete drying up of 
the body as the result of burial in a dry, 
hot soil, or the exposure of the body to a 
dry, cold atmosphere. 

MUND See Weotuma. 

MUNERA. The name given to grants 
made in the early feudal ages, which were 
merely tenancies at will or during the 
pleasure of the grantor. Dalrymple, Feud. 
198, 199 ; Wright, Ten. 19. 

MUNTCEPS (Lat. from munus , office, 
and capere, to take). In Roman Law. 
Eligible to office. 

A freeman bom in a municipality or 
town other than Rome, who had come to 
Rome, and though a Roman citizen, yet 
was looked down upon as a provincial, and 
not allowed to hold the higher offices (dig- 
nitates ). . . 

The inhabitants of a municipality en¬ 
titled to hold municipal offices. Voc. Jur. 
Utr. : Calvinus, Lex. 
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MUNICIPAL. Strictly, this won! ap¬ 
plies only to what belongs to a city. It is 
used in this sense in the terms municipal 
court , mnnicipni ordinance, municipal of¬ 
ficer. 

It has two meanings: (1) relating to 
cities, towns, ami villages; (9) relating to 
the state or nation : 8 wvo. 397. See 43 
Ala. 398. 

Among th# Romans, cities were called muninpia: 
these v ines voluntarily Joined the Roman republic 
in relation to their sovereignty only, retaining their 
their liberties, and their magistrates, who 
mere thence called municipal mapijfrtjfe*. With 
us this word has a more extensive meaning : for 
example, we call noiiiiWpoi low not the law of a 
city only, but the law of the state. 1 Bla. Com. 41. 
Municipal is used in contradistinction to interna¬ 
tional . thus, we say. an offence against the law of 
nations is an international offence, but one com¬ 
mitted against a particular state or separate com¬ 
munity is a municipal offence. See Momcirruit. 

MUNICIPAL BONDS. Evidences of 

indebtedness issued by a municipality. 

In the ordinary commercial sense, they 
are negotiable bonds. 85 Tex. 520. 

This class of securities is issued for sale 
in the market, with the object of rais¬ 
ing money, under the express authority 
of the legislature. As to the power of 
municipal corporations to issue and sell 
bonds and borrow money, see Municipal 
Corporations. Notwithstanding thev are 
under seal, they are clothed with all the 
attributes of negotiable or commercial 
paper, pass by delivery or indorsement, 
and are not subject to prior equities 
(where the power to issue them exists) 
in the hands of holders for value, who 
took before maturity and without no¬ 
tice. Payment of interest on 6uch bonds 
for a number of years will estop the cor¬ 
poration from setting up a mere irregularity 
in their issue, as against bona fide nolders 
for value ; 80 Fed. Rep. 672. The coupons 
usually attached to such bonds are like¬ 
wise negotiable, and may be detached and 
held separately from the bond, and may be 
sued on by the holder in his own name 
without his being the owner of the bonds 
to which thev were originally attached ; 1 
Dill. Mun. Corp. § 486 ; 3 Wall. 327 ; 1 Dill. 
338 ; whether ne has given consideration 
for them or not; 80 Fed. Rep. 672. 

Coupons when severed from the bonds 
cease to be incidents of the bonds, and be¬ 
come independent claims, and do not lose 
their validity, if for any cause the bonds 
are cancelled or paid before maturity ; 20 
Wall. 583. See as to coupons as distinct 
and separate instruments, 0 L. R. A 362, 
n.; Coupons. 

The fact that such bonds are payable 
out of a special fund, known as a “ sinking 
fund," does not prevent the holder from 
suing at law to enforce collection ; 75 Fed. 
Rep. 967. 

A very important principle with respect 
to municipal bonds was settled by the lead¬ 
ing case of Gelpcke v. Dubuque, 1 Wall. 
175, in which it was held that bonds which 
were valid under the decisions of the state 
iourt of Iowa at the time they were issued, 
will be sustained by the federal court, al¬ 
though the state court had subsequently 
overruled its earlier decisions and held that 
they were issued without authority. Bee 3 
id. 294 ; 7 id. 181. See also an article sus¬ 
taining this doctrine in 4 Harv. L. Rev. 
311, by Prof. J. B. Thaver, in a preliminary 
note to which are cited a number of adverse 
criticisms of it. 

Purchasers of the bonds of a municipality 
issued to aid the building of a railway, 
which recite a compliance with the law 
authorizing their issue, are not required to 
ascertain conditions imposed by the pro¬ 
position voted on, which do not appear in 
the bonds ; 82 Fed. Rep. 878; they nave a 
right to assume that the conditions have 
been complied with ; 78 id. 906. 

Bee 5 Am. A Eng. R. R. Cas. 241; 86 Cent. 
L. J. 133 ; and as to power to subscribe ; 12 
Am. A Eng. R. R. Cas. 689; 15 id. 621,655; 
ratification ; 12 Am. A Eng. R. R. Cas. 051; 
effect of recitals; 13id. 524; 15id. 584,675 ; 
2 Am. A Eng. Corp. Cas. 291, 820 ; 85 Corp. 
L. T. 438, 460. See also an extended dis¬ 
cussion of cases on municipal bonds in aid 
of railroads, in the supreme court of the 


United States : 17 Am. L. Reg. n. s. 209,009. 

S^e. generally, as to municipal bonds for 
miltlic purposes. Coler; Burlmns, Mun. 
Bonds ; Burroughs, Pub. Sec. in America ; 
Dillon, Mun. Corn. ; Jones, Railroad Se¬ 
curities. ch. 7 ; Report Mo Bar Ass‘n, 
1891. 221 ; 1 L. R. A. 787, note ; 15 Am. & 
Eng. Corp. Cas. 356; 86 Fed. Rep. 594, 
268 ; as to election for issue ; 40 id. 543 ; 
negotiability ; 5 id. 593 ; over issue ; 40 id. 
585 ; limit of indebtedness ; id. 584 ; 26 id. 
473; fraudulent circulation ; 2 id. 263 ; 
estoppel to deny validity ; 2 Am. Ry. Corp. 
Cas. 535; power to issue; 5 L. R. A. 726; 
bona fide holder; 23 Am. L. Reg. n, s. 310 ; 
29 id. n. s. 3S0 ; mandamus, to enforce sub¬ 
scription ; 12 Am. & Eng. Ry. Cas. 009; to 
enforce payment; 15 id. 029. 

MUNICIPAL CORPORATION. A 

public corporation, created by government 
for political purposes, and having subor¬ 
dinate and local powers of legislation : e. g. 
a county, town, city, etc. 2 Kent 275 ; Ang. 
& A. Corp. 9, 29; Baldw. 222. An incor¬ 
poration of persons, inliabitAntsof apartic* 
ular place, or connected with a particular 
district, enabling them to conduct its local 
civil government. Glover, Mun. Corp. 1. 

Municipal corporations arc political sub¬ 
divisions of the State, created by it and at 
all times wholly under its legislative control ; 
their charters, and the laws conferring 
powers on them, do not constitute contracts 
with the State within the contract clause of 
the Federal Constitution ; nor are a munici- 
pility and its citizens or taxpayers deprived 
of its or their property without due process 
of law, nor is eucn property taken without 
compensation by reason of any legislative 
action of the State in regard to the property 
held by such municipality for governmental 
purposes, or as to the territorial area of such 
municipality, or the consolidation thereof 
with another city, or the repeal or alteration 
of its charter. 207 \J. S. 161. 

In the United States, until recently, munic¬ 
ipal corporations have been created singly, 
each with its special or separate charter 
passed by the legislature of the state. 
These charters define the territorial bound¬ 
aries ; provide for a governing body, usually 
styled the town or city council, with rep¬ 
resentatives to be chosen from different 
wards of the city or town ; fix the qualifi¬ 
cations of voters; specify the mode of hold¬ 
ing elections ; provide for the election of a 
ixuyor ; ancVcontain a minute and de¬ 
tailed enumeration of the powers of the 
city council; 1 Dill. Mun. Corp., 4th ed. §39. 

A state is the proper party to impeach 
the validity of a municipal charter, and its 
corporate existence cannot be collaterally 
attacked; 167 U. S. 646. There must be 
both population and territory ; 75 Ill. 150; 
29 Mich. 451; and there cannot be two 
municipal corporations, at the same time, 
over the same territory ; 25 Fla. 871. 

There are territorial subdivisions, not in¬ 
corporated, but which are like municipal 
corporations, instrumentalities of local 
government for certain definite purposes. 
Such are in some states, the counties, or 
towns, or school districts where they are 
not incorporated. They are termed quasi- 
corporations, which title see. They are 
not included in the phrase “counties or 
municipal corporations ” in a statute; 44 
Wis. 489. 

The term municipal corporation has been 
held to include the District of Columbia; 
129 U. S. 141; a city ; 250 Ohio St. 143 ; a 
village; 27 Neb. 770. 

Where a municipal charter is repealed, 
and the same, or substantially the same, in¬ 
habitants are erected into a new corpora¬ 
tion, whether with extended pr restricted 
territorial limits, such new corporation is 
the successor of the old one and entitled 
toite^roperty and subject to its liabilities; 

Public duties are required of such corpo¬ 
rations as counties ana districts as a part of 
the machinery of the state government, 
and in order that they may properly per? 
form these duties they are invested with 
certain corporate powers, but their func¬ 
tions are wholly of a public nature, and 


they are nt all times subject to the will of 
the legislature, unless restrained by the 
constitution ; 30 W. Vu. 424. 

In England, the municipal corporation 
acts, 5 & 6 Will. IV. ch. 70, abolish all spe¬ 
cial charters, with enumerated exceptions, 
and onact general provisions for the in¬ 
corporation. regulation, and government 
of municipal corporations. These acts 
have been followed in many of the United 
States. The usuaI scheme is to grade cor¬ 
porations into classes, according to their 
size, as into cities of the first class, second 
class, etc., and towns or villages, and to 
bestow on each class such powers as the 
legislature deems expedient : but the 
powers and mode of organization of corpo¬ 
rations of ench class are uniform ; 1 Dill. 
Mun. Corp. § 41, n. 

The scope of legislative authority over 
municipal corporations is limited only by 
the terms of the state and federal constitu¬ 
tions. and the necessary implications de¬ 
rived therefrom ; 24 Mich. 44 ; s. c. 9 Am. 
Rep. 108 ; 142 U. S. 866. Those matters 
which are of concern to the state at large, 
although exercised within defined limits, 
such as the administration of justice, the 

f ireservation of the public peace, and the 
ike, are held to be under legislative con¬ 
trol ; while the enforcement of municipal 
by-laws proper, the establishment of gas 
works, ot water works, the construction of 
sewers, and the like, are matters which 
pertain to the municipality as distinguished 
from the state at large ; 69 Ill. 326 ; 62 Mo. 
370 ; 51 Cal. 15 ; 28 Mich. 228 ; B. C. 15 Am. 
Rep. 202 ; 97 U. S, 284: 01 Fed. Rep. 782. 
See 160 Pa. 511, 

As ordinarily constituted, municipal cor¬ 
porations have a dual character, the one 
governmental, legislative, or public; the 
other, proprietary or private. In their pub¬ 
lic capacity a responsibility exists in the per¬ 
formance of acts for the public benefit, and 
in this respect they are merely a part of 
the machinery of government of the sov¬ 
ereignty creating them, and the authority 
of the state is supreme. But in their pro¬ 
prietary or private character their powers 
are supposed to be conferred not from con¬ 
siderations of state, but for the private ad¬ 
vantage of the particular corporation as a 
distinct legal personality. 

"The functions of such municipalities are ob 
▼lously two-fold: (1) political, discretionary, anc 
legislative, being such public franchisee as are con¬ 
ferred upon them for the government of their in¬ 
habitants and the ordering of their public officers, 
and to be exercised solely for the public good, 
rather than their special advantage : (2) those min¬ 
isterial specified duties which are assumed in con 
Bideration of theprlvileges conferred by their char¬ 
ter." 17 Gratt. 8<5. And it was said by Folger, J., 
in 62 N, Y. 100. “ There are two kinds of duties which 
are imposed upon a municipal corporation. One Is 
of that kind which arises from the £rant of a special 
power in the exercise of which the municipality Is 
as a legal Individual: the other Is of that kind 
which arises or is Implied from the use of poMtlcal 
rights under the general law, In the'exercUe of 
trnlcb It is sovereign. The former power Is-private 
and is used for private purposes ; the latter is 

E ublic and is used for public purposes; the former 
i not held by the municipality as one of the politi¬ 
cal divisions of the state, the latter Is.” “ The dis¬ 
tinction is quite clear and well settled and the pro¬ 
cess of separation practicable. To thU end regard 
should be nad, not so much to the nature and char¬ 
acter of the various powers conferred, as to the 
object and purpose of the legislature in conferring 
them. If granted for public purposes exclusively 
they belong to the corporate body In its public, 
political, or municipal character; but if the grant 
was for purposes of private advantage and emolu¬ 
ment. though the public may derive a common 
benefit therefrom, the corporation quoad hoc is to 
be regarded as a private company." 8 Hill B81. 

As to powers of the non-public nature and 
as to property acquired thereunder, and 
contracts made with reference thereto, 
they are to be considered as quoad hoc pri¬ 
vate corporations; Dill. Mun. Corp. § 66 ; 
102 Mass. 489 ; 122 id. 809 ; 8. C. 28 Am. Rep. 
882. And in like manner, as such corpora¬ 
tions they are liable for the misuser or 
nonuser of their powers of this nature. A 
city is liable for wrongfully permitting the 
accumulation of sewage in a cellar, thereby 
causing the death of a person who lived in 
the house over such oellar; 21 App. Div. 
N. Y. 811. But counties, though by mod¬ 
em legislation frequently constituted 
municipal corporations, are permitted 
greater immunity from liability for negli¬ 
gence than cities. On this principle in a 
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recent case it was held that the act of 1892, 
declaring a county to be a municipal cor¬ 
poration, did not change the common-law 
rule as to its non-liability in such cases, 
and, consequently, it was not liable for 
personal injuries sustained by an individ¬ 
ual by reason of a defective bridge which 
it was bound to maintain ; 154 N. Y. 675. 
If a municipal corporation becomes in¬ 
debted, the rights of creditors cannot be 
impaired by any subsequent legislative en¬ 
actment ; 4 Wall. 535 ; 19 Wis. 468 ; 100 U. 
S. 374; but authority to a city to borrow 
money, and to tax ail the property therein 
to pay the debt thus incurred, does not 
necessarily deprive the state of the power 
to modify taxation, if the rights of creditors 
be not thereby impaired ; 27 Ohio St. 426 ; 
8. C. 22 Am. Rep. 321. So, also, as trustee 
for the general public, the legislature has 
control over the public property and the 
subordinate rights of municipal corpora¬ 
tions. It can authorize a railroad com¬ 
pany to occupy the streets of a city with¬ 
out its consent and without payment; 31 
N. Y. 164 ; 13 La. Ann. 326. It can direct a 
municipal corporation to build a bridge 
over a naviganle watercourse within its 
limits, or appoint agentsof its own to build 
it, and empower them to create a loan for 
the purpose, payable by the corporation ; 
58 Pa. 320: 17 Wall. 322 ; 104 Mass. 236 ; 47 
Md. 145. The legislature may compel a 
city to pay its bonds, by taxation, but not 
to pay an obligation for which no consid¬ 
eration had been received; 95 U. S. 644, 
In the absence of constitutional restraint, 
it may extend the boundaries of an exist¬ 
ing municipal corporation without the 
consent, or even against the remonstrance, 
of the majority or of all of the inhabitants 
of the existing corporation; 73 Tex. 538. 
And in general the legislature may, by 
subsequent legislation, validate acts of a 
municipal corporation otherwise invalid ; 
97 U. S. 687 ; Cooley, Const. Lim. 371 ; 101 
U. S. 196. The legislature may also inter¬ 
fere with the administration of public 
charitable trusts by municipal corpora¬ 
tions ; 64 Pa. 169 ; but not with those of a 
private character where a contract has 
been constituted; 11 Me. 118; 4 Wheat. 
518 ; 53 N. H. 575. A contract made by a 
city with a water works company, so far 
as the city’s rights are concerned, is sub¬ 
ject to the will of the legislature, and a 
statute may authorize a change therein; 
142 U. S. 79 ; and property acquired by 
it for the purpose of furnishing water is 
not held by it as a private corporation so 
as to prevent the legislature from modify¬ 
ing the management of it; 7 Iloust. 44. 

See as to special legislation, as applied 
to corporate, powers of municipal corpora¬ 
tions, 35 Cent. L. J. 266; as to the power 
of the legislature over the streets of muni¬ 
cipalities, 26 Am. L. Rev. 520 ; as to muni¬ 
cipal power of taxation, 35 Cent. L. J. 
227. 

“ A municipal corporation possesses and 
can exercise the following powers, and no 
others: first, those granted in express 
words; second, those necessarily or fairly 
implied in or incident to the powers ex¬ 
pressly granted ; third, those essential to 
the declared objects and purposes of the 
corporation, not simply convenient but in¬ 
dispensable.” 70 N. C. 14; 93 Ill. 236; 3 
Wall. 320; 1 Dill. Mun. Conp., 4th ed. § 
89; 22 Am. Rep. 261 ; 134 U. S. 198; 145 
id. 135; 78 Ga. 683; 130 Ind. 149. No 
powers can be implied except such as are 
essential to the purposes or the corpora¬ 
tions as created ; they can bind the people 
and property only to the extent of their 
powers; 108 U. S. 110; 13 Ore. 17. Where 
discretionary powers are granted, the cor¬ 
poration thereby acquires a control and 
discretion as absolute as that originally 
possessed by the legislature ; 5 Com-. 541; 
7 Mart. (La.) N. s. 5 ; 78 111. 550; 37 N. J. 
L. 146; a grant of express power carries 
with it the right to determine the mode of 
its execution ; 101 N. Y. 182 ; 58 Wis. 403 ; 
and its discretion in that respect should not 
be interfered with by courts except where 
it is clearly abused ; 47 Mich. 115. Acts in 
excess of the express or implied powers are 


void; 114 Ill. 659. See a9 to municipal 
powers, express and implied, 1 L. R. A. 
169 ; 2 id. 54. 

A strict, rather than a liberal, construc¬ 
tion of the powers of a municipal corpora¬ 
tion is adopted; 43 la. 524 : s. c. 22 Am. 
Rep. 261 ; 23 How. 435 ; 31 Mo. App. 237 ; 
ana only Buch can be implied as are essential 
to the corporate objects and purposes ; 108 
U. S. 110; 79 la. 587; 13 Ore. 17. But, 
bearing this in mind, it is also true that a 
municipal corporation may do many acts 
not expressly authorized by its charter, and 
it has been said that “ it is a mistake to 
assume that municipal corporations should 
not keep abreast with the progress and im¬ 
provements of the age ; ” 160 Pa. 511. This 
fairly expresses the elasticity which char¬ 
acterizes the decisions with respect to 
their implied powers. The functions of 
such corporations are so w’ell understood 
that there is usually little difficulty in de¬ 
ciding whether a particular power is es¬ 
sential to its purpose or necessarily implied. 
These powers have been recognized :—To 
grade and pave streets ; 84 Fa. 487 ; to 
establish and maintain a sewerage system ; 
2 Grant 291; 21 Ohio St. 499 ; provide fora 
water supply and an electric light plant; 
91 Wis. 131 ; erect public buildings ; 3 
Allen 9; prevent damage by fire; 7 Cow. 
349; 28 Mo. 488 ; and to that end appro¬ 
priate money to fire companies ; 27 Vt. 70 ; 
26 Ga. 678 : to make pleasure drives around 
public squares ; 171 Pa. 542 ; regulate poles 
and electric wires; 148 Pa. 117; even to 
the extent of requiring them to be placed 
underground; 6 Am. Elec. Cos. 64 (it is 
settled that this power may be exercised 
by the legislature in the exercise of the 
sovereign power of the state ; 145 U. S. 175 ; 
107 N. Y. 593 ; 125 id. 041 ; 38 Fed. Rep. 
552) ; so it may make police regulations; 
61 Ga. 572; 5 Wash. 303; 93 Mich. 135; 
offer a reward for the detection of crim¬ 
inals ; 7 Gray 374 ; 92 U. S. 73; confra, 57 
Me. 174 ; appropriate public money for a 
police pension fund ; 182 Pa. 373 ; or, where 
it will promote the interests of the inhabi¬ 
tants generally, for a survey for a ship 
canal; 183 Pa. 202 ; issue bonds in aid of a 
railway ; see Bonds ; and it was held that 
the city of Philadelphia had power to send 
the Liberty bell, owned by it absolutely, to 
the Atlanta Exposition ; 4 D. R. Pa. 5&3. 

Power in municipal corporations is de¬ 
nied :—To provide for fireworks on the 
fourth of July; 116 N. C. 296; or to pro¬ 
hibit screens in bar rooms ; 135 Ind. 466; 
or issue commercial paper ; 47 Ill. Aj>p, 
254 ; 121 U. S. 165. See 110 id. 192. The 
municipal authorities may provide not only 
for the immediate, but also for the prospec¬ 
tive, needs of the city, and may make tem¬ 
porary appropriation, as by lease for private 
use of such public property as is not pres¬ 
ently needed ; 37 Wis. 400 ; 25 Fed. Rep. 
202; 131 Mass. 23. 

A subject of the utmost importance is the 
power of a municipal corporation with 
respect to nuisances. Without legislative 
authority it cannot authorize a common 
nuisance ; 9 Houst. 396 ; nor by ordinance 
prohibit, as one, the fencing by a railroad of 
its light of way; 30 Ore. 478; but in the 
exercise of a granted power to suppress 
nuisances it may invoke the aid of a court 
of equity ; 66 N. W. Rep. (S. Dak.) 815. In 
the Oregon case just cited, the subject was 
examined and the conclusion reached that 
even authority by charter to declare what 
shall constitute a nuisance does not author¬ 
ize a city by ordinance to declare a partic¬ 
ular use of property a nuisance, unless 
such use is such by common law or statute. 

See 36 L. R. A. 593; 39 id. 520, 609, 649; 
for full annotations covering the entire 
ground of municipal power m regard to 
nuisances. See Nuisance. 

The power to borrow money and issue 
bonds therefor is not included among the 
implied powers of a municipal corporation, 
but when a debt has been lawfully incurred, 
it is not prohibited from issuing bonds for 
its payment: 84 Pa. 487 ; 51 Fed. Rep. 165 ; 
but see 19 Wall. 468 ; 5 Dill. 165. 

They possess the incidental or implied 
power to borrow money and issue bonds 


therefor in order to carry out their express 
powers, or any affecting their legitimate 
objects; 7 Ohio 31 ; 11 Wis. 470. 

The power to borrow money or to create 
a debt should not be implied against the 
spirit and policy clearly manifested by con¬ 
temporaneous legislation as well as by the 
organic law in force when the legislation 
giving such power was enacted ; 67 Tex. 
519. It can only be implied from a special 
duty imposed, for the discharge of which 
it is necessary ; the power to raise money 
does not include the power to borrow ; 119 
N. Y. 280. 

It was generally held that where express, 
power is given to borrow money it includes 
the power to issue negotiable bonds or other 
securities to the lender : 1 Wall. 272 : 48 
Ill. 423 ; 15 Ind. 395; 3 Wall. 654 ; 34 Pa. 
496. But, in cases very much discussed, it 
has been held by the United States supreme 
court that the power conferred upon a 
municipal corporation to borrow money or 
to incur indebtedness merely authorized it 
to issue the usual evidences of indebtedness 
but not '* to issue for sale, in open market, 
a bond, as a commercial security, with im¬ 
munity, in the hands of a bona fide holder 
for value, from equitable defences ; ” Mer¬ 
rill v. Monticello, 138 U. S. 673. This case, 
it was claimed, was plainly at variance 
with Rogers r. Burlington, 3 Wall. 654, 
and Mitchell v. Burlington, 4 Wall. 270 ; 
though it did not in terms overrule them. 
But that they were considered overruled by 
the later cases was expressly stated in 144 U. 
S. 173. which was re-argued, before eight 
judges, by reason of the death of Bradley. 
J., pending its decision, and from the final 
decision in which Harlan. Brewer, and 
Brown, JJ. t dissented. The decision was 
squarely to the effect that the power to 
borrow money did not authorize the issue 
of negotiable bonds, and that " even a bona 
fide holder of them cannot have a right to 
recover upon them or their cou]>ons.'' See 
a critical review of these cases, 0 Harv. L, 
Rev. 157; 6 id. 53; Bonds; Municipal 
Bonds. 

Where a statute confers power to bor¬ 
row money and fixes the limit of the 
amount which can be borrowed, a munic¬ 
ipality cannot exceed that amount under 
power conferred by a general provision to 
Dorrow money for any purpose within its 
discretion ; 107 U. S. 68. 

By constitutional provision in several of 
the states the legislature is required to 
restrict municipal corporations in their 
power to borrow money, contract debts, or 
pledge their credit. These provisions vary, 
but are most commonly in the nature of a 
restriction of possible indebtedness to a 
certain percentage of the assessed value of 
property ; see 176 Pa. 80 ; and for a note 
collecting authorities on the municipal 
power to borrow money, see 7 L. R. A. 759. 
Constitutional limitations on state indebt¬ 
edness apply to the state alone and not to 
her political or municipal subdivisions; 13 
Cal. 175 ; 19 III. 406; 2 Ohio 607. As to 
both constitutional and statutory limita¬ 
tions, see 23 L. R. A. 402. 

There can be no union of public and pri¬ 
vate funds or credit, nor of that which is 

E reduced by such funds or credit; 6 Ohio 
>ec. 1 : and a statute authorizing the union 
of public and private capital or credit in 
any enterprise whatever is unconstitution¬ 
al ; 23 Ohio St. 78 ; 37 id. 97 ; but a joinder 
of a city with a county in purchasing a 
building for a city hall has been upheld ; 2 
Cal. 289; where it was held that they could 
take as tenants in common. 

Such corporations have not the power of 
taxation, unless such is conferred by the 
legislature, and when it is so conferred the 
statute must be strictly construed ; 82 Va. 
824 ; 83 Ala. 608 ; 99 N. C. 210. A grant of 
the power of taxation by the legislature to 
a municipal corporation is subject to re¬ 
vocation, modification, and control by the 
legislature of the state ; 130 U. S. 189. 

While the power to make laws cannot be 
delegated, the creation of municipalities 
exercising local self-government cannot bi* 
held to trench upon that rule; 129 U. S. 
141. See Legislative Power. So from 
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nercositv. these corporations exercise a 
large measure of police power (q. *•)• A 
oily council may by oral nanoe authorise 
police officers to arrest without warrant 
perrons engaged in a breach of the peace, 
and an officer who, from the outside of a 
house, hears a disturbance or disorderly 
conduct within it. may, acting in good faith 
under such authority, enter the house and 
arrest the person guilty thereof as being 
the inmate of a disorderly house ; 05 Wis. 

The delegation of power to municipal 
councils to determine between alternative 
methods for payment of assessments for 
municipal improvements is authorized by 
a constitutional provision directing the 
legislature to provide for municipal cor¬ 
porations; 44 Fac. Rep. (Cal.) 915. 

Delegations of power to municipal cor¬ 
porations have been held valid to provide 
for the increase of justices in proportion to 
population, and authorizing the appoint¬ 
ment of the additional justices by county 
commissioners; 45 Pac.Rep. (Col.) 357 ; al¬ 
lowing existing municipal corporations to 
elect to continue under their old charter or 
adopt the general incorporation law ; 72 
Miss. 950 ; authorizing a township com¬ 
mittee to determine what territory shall 
be included in a proposed city; 33 Atl. 
Rep. (N. J.) 858; authorizing cities of a 
given class to make laws for their local 
self-government, subject to the general 
Laws of the state ; 11 Wash. 435 ; 13 id. 17, 
The delegation, by the state to a city, of 
authority to act for it in granting fran¬ 
chises to build and operate street railways, 
does not include the power to institute and 
maintain actions for their forfeiture for 
misuse or abuse, and such forfeiture must 
be decreed in an action in the name of the 
state ; 95 Wis, 39. 

# The delegated power of legislation in¬ 
volved in tne authority of municipal cor¬ 
porations to enact ordinances springs natu¬ 
rally from the nature and functions of these 
corporations as an instrumentality of local 
government. Such ordinances, by the legis¬ 
late ve body of the municipality, are the 
usual means of expressing the corporate 
will and enacting municipal laws and 
regulations. Such regulations may be by 
resolution as well as by ordinance where 
the charter is silent on the subject; 148 
U. S. 591; 50 Wis. 204 ; 70 la. 105 ; 130 Ind. 
149; 35 Pa 231 ; 54 N. J. L. 325; if, how¬ 
ever. the charter requires action by ordi¬ 
nance, a resolution is ineffective; 55 N. J. L. 
285; 54 id. 474: 32 Kan. 456 ; and where an 
ordinance is required in a particular form 
it cannot be repealed by resolution ; 89Tex. 
79; so even if an ordinance has been passed, 
where a resolution would have been suffi¬ 
cient, the latter is not sufficient to repeal 
it; 88 la. 558. Where the charter author¬ 
ized action by ordinance, a resolution is 
sufficient if adopted and approved by the 
mayor with such formalities as an ordi¬ 
nance would require ; 49 Mo. App. 612; and 
where an ordinance requires the approval 
of the mayor, a resolution not presented to 
him is unavailing; 118 Mo. 395. See Or¬ 
dinance. 

The principles upon which rests the right 
to enact penal ordinances is thus stated ; 
(1) Unless forbidden by the constitution, 
the legislature can clothe municipal govern¬ 
ment with power to prohibit and punish 
any act made penal by the state Uwb, when 
done within the municipal limits. (2) Such 
an ordinance is not invalid, merely because 
it prescribes the same penalties as the state 
law for the commission or omission of the 
Barae act. (3) It is no valid objection to 
such an ordinance, that the offender may 
be tried and punished for the same act 
under both the ordinance and the state 
law. (4) A conviction or acquittal by the 
municipal courts, under such an ordinance, 
is no bar to a prosecution under the state 
law, (5) Such an ordinance is not invalid, 
merely because the trial thereunder is with¬ 
out a jury. (6) Nor is it invalid, because 
it excepts from its operation certain busi¬ 
ness pursuits that are not excepted from 
the operation of the state law on the same 
subject; 34 Fla. 440. To the same effect is 


id. 504. See 1 Am. L. Reg. & Rev. N. B. 

669, 869. 

Ordinances must not only not conflict 
with constitutional or general statute law, 
but they must be reasonable. It is, how¬ 
ever. said that what may be reasonable un- 
der ordinary circumstances, as a prohibi¬ 
tion Against driving on the street at a 
greater speed than six miles an hour, would 
be unreasonable and void as applied to the 
members of a salvage corps or fire patrol 
responding to an alarm ; 64 Minn. 287. An 
ordinance providing that “ no person shall 
on any street or public place, or on land 
adjacent thereto, sing or recite any profane 
or obscene song or ballad, or use any pro¬ 
fane or obscene language," was held un¬ 
reasonable and therefore invalid ; [1896] 1 
Q. B. 290. It is suggested that ilie real 
ground of objection in this case was that 
the words “oron land adjacent thereto," 
were too wide, and that the other objection 
alone ought to be untenable because the use 
of profane or obscene language necessarily 
implies annoyance ; 35 Am. L. Reg. N. S. 
327. But an ordinance which conforms to a 
definite statutory grant of power cannot 
be set aside as unreasonable ; 38 Atl. Rep. 
(N. J.) 857. A statutory power to make 
ordinances regulating trade does not war¬ 
rant one making it unlawful to carry on a 
lawful trade in a lawful manner ; [1896] A. 
C. 88. 

Municipal ordinances must be specific 
and definite, and they will not be construed 
as forbidding an act by implication; 7 
Mart. 486 ; and, like a statute, they may be 
valid in some of their provisions and in¬ 
valid as to otherB ; 84 Ala. 17 ; 98 id. 134 ; 
but where the invalid provisions are in¬ 
separably connected with the valid ones, 
the ordinance is void ; 54 N. J. L. 75 ; 49 
Ill. App. 60. When a city council is vested 
with full power over a subject, and the 
mode of exercising it is not limited by the 
charter, it may exercise it in any manner 
most convenient; 16 Ore. 334. A city or¬ 
dinance in conflict with the general policy 
and laws of the state is void ; 45 La. Ann. 
34. See Ordinance. 

With respect to the liabilities of munici¬ 
pal corporations it may be said generally 
that as parties to a contract where they act 
qua private corporations, they are liable on 
their contract, and contiacting parties are 
liable to them in the same manner as 
private persons and corporations are. A 
city can bind parties by such contracts 
only as it is authorized by its charter to 
make ; 110 N. Y. 107. Those who contract 
with them are protected where their con¬ 
tracts are made according to law ; 71 Mich. 
227 ; 11 Colo. 483; and those who deal with 
them must exercise reasonable diligence to 
ascertain whether there be legally provided 
the funds from which the obligation to be 
created may be met; and the public is not 
estopped from setting up the illegality of 
the obligation by the fact that the other 
party has acted in reliance upon its validity; 
50 N. J. L. 665. 

Contracts may be entereu wito by the 
officers of a corporation, binding upon it, 
without the use of the corporate seal; 12 
Mich. 138. Without express legislative 
authority, a municipality cannot act as 
surety or guarantee; 19 la. 199. Where the 
statute provides that no city officer should 
be interested in a municipal contract, 
and that any such contract contrary lo that 
provision should be void, a contract with 
a school director for street work was held 
void; 98 Cal. 427 ; and the same is true if 
the interest of the officer is indirect merely, 
as the member of a contracting firm or 
corporation ; 28 Atl. Rep* (N. J.) 578 ; such 
contract may be ratified by subsequent 
municipal action after the officer lias 
ceased to be such, for it is a new contract; 
132 Ind. 558. Even if there be no penal 
statute prohibiting the execution of such 
contract, it is void on grounds of public 
policy, but so long as it is executory it is 
voidable merely, and if entered into in 
good faith for a proper purpose and the 
city haa received tne benefit, there may be 
a recovery on a quantum meruit; 1 Kan. 
App. 35.. For cases on the general subject 


of the liability of municipal corporations 
on contracts, see 6 L. R. A. 318, note. 

The liability of private corporations for 
the misfeasance, or negligent nonfeasance, 
of its officers, is affected primarily by the 
distinction between their public functions 
as an instrumentality of government, and 
their private relations as a corporation 
transacting ordinary business. Bee supra. 
Within the sphere of the former they are 
entitled to exemption from liability, inas¬ 
much as the corporation is a part of the 
government, and to that extent its officers 
are public officers, and as such, entitled to 
the protection of this principle ; but within 
the sphere of the latter, they drop the 
badges of their governmental offices and 
stand forth as the delegates of a private 
corporation in the exercise of private fran¬ 
chises, and it is amenable as such to 
the fundamental doctrine of liability for 
the acts of a servant; 17 Gratt. 375. 
Although the difference between the two 
kinds of powers is plain and marked, yet, 
as they approximate each other, it is some¬ 
times difficult to ascertain the exact line 
of distinction. All that can be done with 
safety is to determine, as each case arises, 
under which class it falls ; 5 N. Y. 369. 

Where a city or town is exercising the 
judicial, discretionary, or legislative au¬ 
thority conferred by its charter, or is dis¬ 
charging a duty imposed solely for the 


cnarging a duty imposed solely for the 
benefit of the public, it incurs do liability 
for the negligence of its officers, though 
acting under color of office, unless some 
statute (expressly or by necessary impli¬ 
cation) subjects the corporation to pecu¬ 
niary responsibility for such negligence; 
Dill. Mun. Corp. 5$ 965 ; but where such 
corporations are notin the exercise of their 
purely governmental functions, but are 
exercising, as corporations, private fran¬ 
chises, powers, and privileges which be¬ 
long to them for their ordinary corporate 
benefit, or dealing with property held by 
them for their corporate advantage, gain, 
6t emolument, though enuring ultimately 
to the benefit of the general public, then 
they become liable for the negligent exer¬ 
cise of such powers precisely as though t hey 
were individuals ; 122 Mass. 344 ; 36 N. H. 
284; 17 How. 101 ; Dill. Mun. Corp. § 966. 

The obligation and duty of a municipal 
corporation in the construction of public 
work is only the exercise of reasonable 
care ; it does not insure against damage ; 
120 N. Y. 164. The inquiry must be 
whether the department or officer whose 
action or non-action is complained of is 
part of the machinery for carrying on the 
municipal government, and whether it was 
then engaged in discharging a duty rest¬ 
ing upon it; 110 N. Y. 558. To constitute 
negligence in such actions, there must be 
a duty imperfectly discharged; 81 N. Y. 21; 
8 C, B. N. S. 568 ; and if tne duty is owed 
to the public, there is no action by an in¬ 
dividual to whom the duty was not spe¬ 
cially owed ; 34 Md. 265 ; 8 Cow. 153 ; 44 
N. H. 246; 43 Conn. 562. As illustrating 
the effect of their two-fold character, 
municipal corporations have been held 
liable for injuries resulting from negli- 

f ence in the management of a public 
uilding rented out for profit; 102 Mass. 
499 ; otherwise, if let gratuitously ; 128 id. 
561. So they are liable for torts of their 
agents amounting to the negligent breach 
of municipal duty ; 22 Pa. 54. Upon this 
theory rests the exception to the general 
rule of exemption from liability for negli¬ 
gence in performance of a public duty, rec¬ 
ognized in many states, as to defective 
highways ; 24 Ala. 112 ; see 5 L. R. A. 143, 
253; 10 id. 734; as is also in many juris¬ 
dictions the liability for defective drains 
and sewers ; 78 Cal, 588; 1 L. R. A. 290 ; 7 
id. 156 ; but it was held that there was no 
liability for damage by fire resulting from 
failure to keep fire plugs, etc., in order ; 
78 Ga. 241; 85 S. W. Rep. (Tex.) 341 ; or 
from not preventing the erection of a 
wooden building within the fire limits ; 
72 Miob. 278. 

There is no liability for omission to ex¬ 
ercise discretionary powers ; 107 Ill. 8 24- ; 
06 Vt. 228 ; there must be a corporate du' 
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According to Coke's definition, there must 
be.jfrsf. sound mind and memory in the 
agent Bv this is understood there must be 
a iriM and legal discretion. Second , an act¬ 
ual killing; but it is not necessary that 
it should be caused by direct violence ; it 
is sufficient if the acts done apparently en¬ 
danger life, and eventually prove fatal; 
Hawk. Pi. Or. b. 1, c. 81. s. 4 : 1 Hale. PI. 
Cr . 431; 1 Ashm. 286 ; » C. A P. 856. 
TTiird, the party killed must have been a 
reasonable being, alive in the king's peaoe. 
To constitute a birth, so as to make the 
killing of a child murder, the whole body 
must be detached from that of the mother; 
but if it has come fully forth, but is still 
connected by the umbilical cord, such kilt¬ 
ing will be murder ; 2 Bouvier. Inst. n. 1728, 
note. Foeticide would not be such a kill¬ 
ing ; he must have been in rerum nafureu 
FcmrtK, malice, either erpreeB or implied. 
It is this circumstance which distinguishes 
murder from every description of homi¬ 
cide. 88 Ala. 26. See Malice. 

Murder may be committed as the result 
of some illegal act, whether the design 
to take life is actually present or not; 30 
S. C. 74. Wilful omiSBion of duty result¬ 
ing in death is murder, where the exposure 
ot neglect clearly shows danger to life ; 8 
Mont. 05. It being contrary to the law of 
the land to commit suicide, if two persons 
meet together and agree so to do, and one 
of them dies, the other is guilty of murder ; 
10 Grim. L. Mag. 862. One who fires with 
deliberate purpose of killing A., and kills 
B.. is as guilty as if he had killed A. ; 160 
Pa. 451 ; 69 Me. 163 ; 1 Houst. Cr. Cas. 
563; but see 100 Mich. 518 ; obstructing a 
railroad track, by which a human being 
is killed, is murder in the first degree ; 59 
Ala. 96. 

In some of the states, by legislative 
enact m e n ts, murder has been divided into 
degrees. In Pennsylvania, by the act of 
April 29, 1794, 44 all murder which shall 
be perpetrated by means of poison, or by 
lying in wait, or by any other kind of wil¬ 
ful, deliberate, and premeditated killing, 
or which shall be committed in the per¬ 
petration or attempt to perpetrate any 
arson, rape, robbery, or burglary, shall be 
deemed murder of the first degree ; and 
all other kinds of murder shall be deemed 
murder of the second degree ; and the jury 
before whom any person indicted for mur¬ 
der shall be tried shall, if they find the 
person guilty thereof, ascertain in their 
verdict whether it be murder of the first or 
seoond degree ; but if such person shall be 
convicted by confession, tne court shall 
proceed, by examination of witnesses, to 
determine the degree of the crime, and 
give sentence accordingly." Many deci¬ 
sions have been made under this act, to 
which the reader is referred. See Whart. 
Cr. Law. 

Similar enactments have been made in 
many other states ; 8 Yerg. 283; 6 Rand. 
721; 2S Ind. 281 ; 49 N. H. 899 ; Wright 
20 ; 8 Mont. 110 ; 97 Mo. 81 ; 78 la. 32 ; 25 
Tex. App. 681 ; 82 Fla. 462 ; 77 V a. 284 ; 
101 Mam. 1. 

The power of a state to punish crimes 
is limited to such as are committed 
within its territory, and consequently it 
oannot provide for .the punishment, as 
crimes, of acts committed beyond the state 
boundary ; 2 Park. Cr. Rep. 590 ; 86 Mies. 
583 ; Cooley, Const Lim. [128]; but if the 
ultimate and injurious result of an unlaw¬ 
ful act committed outside of a state is 
effected within it, the perpetrator may be 
punished by it as an offender ; id. ; and 
] t was held constitutional to punish in 
Michigan a homicide committed by a mor¬ 
tal blow in Canada waters from which 
death resulted in the state ; 8 Mich. 320. 8ee 
Cooler, Const. Lim. [128]. See also 16 Wis. 
898 ; 85 U. C. 603. A murder committed on 
a United States battleship lying within ter¬ 
ritory ceded to the United States by New 
York, is triable in the United States 
court for the Southern District of New 
York; 84 Fed. ttep. 622. See Jurisdiction. 

A que^iou much discussed is whether a 
person who commits murder may take 
property by will or descent from his victim. 
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perlor officer frith*contempt, or to disrespectful to 
nlra, while In the execution of his office, may be 
puniahed by such punishment as a court-martial 
mav adjudge. R. ff § 1624. 

Mutiny, revolt, and the endeavor to make a revolt 
or mutiny, on board merchant-vessels, are made 
criminal, and a punishment provided for them : 
R . S . j 4508 ; 2 Curt C C. 225; 1 Woodb. A M. SOU; 2 
Sumo. C. C. 582. 

MUTINY ACT. In English Law. 

A statute, annually passed, to punish mu¬ 
tiny and desertion, and for the better pay¬ 
ment of the army and their quarters. It 
was first passed 12th of April, 1689. The 
passage of this bill was the only provision 
for the payment of the army. 1 Sharsw. 
Bio. Com. 416, 417, n. In 1879, the army 
discipline act, 42and 43 Viet., s. c. 33, con¬ 
solidated the provisions of the mutiny act 
with the articles of war 

MUTUAL. Proceeding from both 
sideB ; reciprocal; interchanged. 

MUTUAL ACCOUNTS. Such ascon¬ 
tain mutual credits between the parties ; 
or an existing credit on one side which 
constitutes a ground for credit on the other, 
or where there is an understanding that 
mutual debts shall be a set-off pro tanto , 
between the parties. 27 Ark. 343. Such 
accounts, of however long standing, are 
not barred by the statute of limitations, if 
there be any items within the prescribed 
limit ; 6 Term 189 ; Ang. Lim. 138. See 
Merchants’ Accounts ; Limitations. 

MUTUAL BENEFIT ASSOCIA¬ 
TIONS. See Beneficial Societies ; In¬ 
surance. Assessment Insurance. 

MUTUAL CONSENT. Mutual con¬ 
sent is of the essence of every contract, and 
therefore it must always exist, in legal 
contemplation, at the moment when the 
contract is made. See Add. Contr. 13. It 
never, however, is the subject of direct 
allegation or proof, partly because it is 
generally incapable of direct proof, and 
partly because every contract is made by 
acts performed. Proof of the necessary 
acts carries with it presumptive proof of 
mutual consent. Thus, if two separate 
agreements be drawn up, signed and sealed, 
each of them purporting to be a contract 


between A. and B? t and the parties, intend¬ 
ing to deliver one of the instruments, de¬ 
liver the other by mistake, there is no con¬ 
tract made ; Langd.Contr. 193. Where the 
plaintiff's acceptance of the defendant’s 
offer inadvertently made a slight change 
in a date, there was no contract, because 
there had not been mutual consent; 4 Bing. 
633. Mutual consent must extend to the 
consideration as well as to the promise ; 
Langd. Contr. 82. 

MUTUAL CREDITS. Credits given 
by two persons mutually, i. e. each giving 
credit to the other. It is a more extensive 
phrase than mutual debts. Thus, the sum 
credited by one may be due at once, that 
by the other payable in futuro; yet the 
credits are mutual, though the transaction 
would not come within the meaning of 
mutual debts; 7 Term 878. And it is not 
neoessary that there should be intent to 
trust each other : thus, where an accept¬ 
ance of A. came into the hands of B, who 
bought goods of A, not knowing the ac¬ 
ceptance to be in B’s hands, it was held a 
mutual credit; 3 Term 507, n. ; 3 Ves. 65 ; 
8 Taunt. 156, 496 ; 2 Sm. Lead. Cas. 179; 
26 Barb. 310 ; 4 Gray 284 ; 9 N. J. Eq. 44; 
7D. &E. 378. See 85 N. Y. 590 ; 9 N. J. Eq. 
49. 

MUTUAL INSURANCE. That form 
of insurance in which eaoh person insured 
becomes a member of the company, and 
the members reciprocally engage to indem¬ 
nify each other against losses, any loss be¬ 
ing met by an assessment laid upon all the 
members. See Insurance. 

MUTUAL INSURANCE COMPANY. 

Stock Insurance Companies. Such 
companies differ essentially from sloek 
insurance companies. The former need 
many by-laws and condi I ions that arc not 
required in stock companies, and each person 
who insures therein becomes a member of 
the association. A mutual company is also 
defined as one wherein the members con¬ 
stitute both insurer and insured, where tbe 
members all contribute by a system of 
assessments, to the creation of a fund from 
which all losses and liabilities arc paid, and 


wherein the profits arc divided among them¬ 
selves in proportion to their interests. (171 
Ind. 296.) 1 Joyce 831, 2nd ed. 

MUTUAL PROMISES. Promises 
simultaneously made by two parties to 
each other, each promise being tne consid¬ 
eration of the other. Ans. Contr. 72 ; 1 
Pars. Contr. 464; Hob. 88; 14 M. A W. 
855; Add. Contr. 18. If one of the prom¬ 
ises be voidable, it will yet be gooa con¬ 
sideration, but not if void; Story, Contr. § 
81 ; 2 Steph. Com. 114. 

MUTUALITY. Reciprocity ; an act¬ 
ing in return. Webster, Diet.; Add. Contr. 
822 ; 9th ed. 13, 14; 26 Md. 37. See 83 Ky. 
871. 

MUTUARY. A person who borrows 
personal chattels to be consumed by him 
and returned to the lender in kind ; the 
person who receives the benefit arising 
from the contract of mutuum. Story, 
Bailm. § 47. 

MUTUATUS. A loan of money. See 
Gilbert, Com. Pleas 5. 

A borrowing. Burrill; 2 Arch. Pr. 25. 
From Latin, muluari, to borrow. Id. 

MUTUUM. A loan of personal chattels 
to be consumed by the borrower and to be 
returned to the lender in kind and quan¬ 
tity ; as, a loan of corn, wine, or money 
which is to be used or consumed, and is 
to be replaced by other corn, wine, or 
money. Story, Bailm. §228 ; Edw. Bailm. § 
120 ; Add. Contr. 724. See Loan for Use. 

MYSTERY (said to be derived from 
the French mestier , now written metiir, a 
trade). A trade, art, or occupation. Co. 
2d Inst. 668. 

Masters frequently bind themselves in 
the indentures with their apprentices to 
teaoh them their art, trade, and mystery. 
See Hawk. PI. Cr. c. 23, s. 11. 

MYSTIC TESTAMENT. A will 

placed in a sealed envelope. La. Civ. Code, 
art 1567; 5 Mart La. 182; Schoul. Wills. 
$ 9; 5 La. 396. 


N. 


N. B. I. See Non Est Inventus;!*oi*nd. 

51AM. See Najoum. 

NABOB. Originally the governor of a 
province under the Mogul government of 
Hindostan, whence it became a mere title 
of any man of high rank, upon whom it 
was conferred without any oraoe being at¬ 
tached. Wils. Gloss; Whart. 

NAIF. See Neif. 

NAIL. A measure of length, equal to 
wo inches and a quarter. See Mkasurk. 

’w ait, COUSINS. See Sib-ship. 

NAKED. This word is used in a meta¬ 
phorical sense to denote that a thing is not 
complete, and for want of some quality it 
is either without power or it possesses a 
limited power. A naked contract is one 
made without consideration, and for that 
reason it is void. See Consideration. A 
naked authority is one given without any 
right in the agent, and wholly for the 
benefit of the principal. 2 Bouvier, Inst. n. 
1302. See Nudum Pactum. 

NAKED TRUST, a dry or passive 
trust; one which requires no action on the 
part of the trustee, beyond turning over 
money or property to the cesfu; que trust. 
See Trust. 

NAKED TRUSTEE. See Trustee. 

NAM. Distress: seizure. Anc. Inst. 
Eng. See Namicm. 

NAMATION. The act of distraining or 
taking a distress. Cowel. See NaMICM. 

NAME. One or more words used to dis¬ 
tinguish a particular individual: as So¬ 
crates, Benjamin Franklin. 

Names are Christian, as Benjamin, or 
surnames, as Franklin. One Christian 
name only is recognized in law; .1 Ld. 
Ravin. 56*2 ; Bacon, Abr. Misnomer ( X) ; 7 
Coll. 09: 5 Johns. 84 ; though two or more 
names usually kept separate, as John and 
Peter, may undoubtedly be compounded, 
so «ts to form in contemplation of law but 
one : 5 Term 195. An initial is no part of a 
name. See Initial. Nor is the title junior 
(•[. t\) ; nor the prefix Mrs.; 13 Vroom 69 ; 
33 111. App. 109. But it has been held that 
where Lewis R. instea l of l^ewisS. was in¬ 
serted in a writ of set. fa. to revive a judg¬ 
ment. the writ was not notice to purchaser 
for value in a chain of title, in which 
Lewis S. was the actual name ; 1 Sup. Ct. 
Pa. m. See 140 Pa. 331. 

The name of a corporation is said to l* 
the very being of the constitution;" 
Bac. Abr. Corp . (C) ; 30 Ala. 004; and ill 
general a corporation must contract and 
sue and be sued in its corporate name ; 3 
Johns. 291; 19 id. 300 ; 4 Rand. 359. 

In the name of a corporation, which fre¬ 
quently consists of several descriptive 
words, the transposition, omission, or al¬ 
teration of some of them may make no 
essential difference in the sense ; 10 N. 11. 
124 -.J B. & Aid. 699 ; 10 Mass. 300 ; see 87 
Ga. 734 : if there is no possibility of mistak¬ 
ing the identitv of the corporation; 12 La. 
441. See 20 Me. 41 ; 2 Va. Cas. 362; 10 
Mass. l4l ; 12 S. & R. 389. 

A coqjoration, like an individual, may 
take a name by reputation ; 2 N. H. 310 ; 
10 Ma*s. 300 : or may acquire it by usage ; 
it is not indispensable that the name should 
I* given by the charter ; 30 Ala. 604 ; see 
2 Median 191; and after its name has been 
clianged, it may continue under the old 
Maine and thus, by usage, regain the latter 
and sue thereunder: 28 N. ,J. Eq. 90, But 


it is held that a change of coqiornte name 
requires statutory authority, whether done 
directly or by user, though it may acquire 
a name by user when not given at iriror- 
jk) nit ion : 132 Ill. 32 : such change does 
not in any way affect its identity or rights ; 
and an action against it by its former name 
cannot be defeated by showing the change, 
if the membership remains the same ; 83 
Va. 708. When a corporation is sued, a 
mistake in the name, in words and syl¬ 
lables. but not in substance, will not be 
regarded, unless pleaded in abatement; 
but if the mistake be in substance, the 
suit cannot be regarded as against the cor¬ 
poration ; 1 B. & P. 39. Where the name 
in a contract in suit differed from the 
name in the declaration, but the identity 
was apparent, the variance was held not to 
constitute a defence ; 31 Me. 290. There 
is said to be a distinction between a mis¬ 
nomer which incorrectly names, but cor¬ 
rectly describe} », a corporation and the state¬ 
ment in the pleading of an entirely different 
party : the former is curable by amend¬ 
ment, the latter is not; 30 Ala. 650. A 
grant to a corporation by the wrong name 
is good if the corporation really intended 
be apparent; 2 Kent 292; 1 Dill. Mun. 
Corp. § 179 ; so of a contract; 6 S. & R. 12; 
and of a gift by will; 11 Eng. L. & Eq. 191. 
If a corporation conveys by the wrong name 
it cannot defeat its grant, if it has received 
the consideration ; 132 Ill. 32. 

As to the protection of a corporation, in 
the use of its corporate name, see Moraw. 
Priv. Corp. §355; Trade-Mark. 

See Good-Will ; Partnership ; Part¬ 
ners ; Misnomer. 

The real name of a i>arty to l>e arrested 
must be inserted in the warrant, if known; 
8 East 828 ; 6 Cow. 456 ; 9 Wend. 320 ; if 
unknown, some description must be given ; 

1 phi tty, Cr. Law 39 ; with the reason for 
the omission ; 1 Mood. Sc M. 281. 

Proof may l>e given that the maker of an 
instrument habitually applied a nickname 
or peculiar designation used therein to a 
particular person or thing: 20 Ohio St. 
004. As to mistakes in devises, see Leg¬ 
acy. As to the use of names having the 
same sound, see IDEM SonaNS ; 1 Over. 
434. As to the effect of using a name hav¬ 
ing the same derivation, see 2 Rolle, Abr. 
135 ; 1 Wash. C. C. 285. At common law 
one could change his name : 10 Fed. Rep. 
t 894; 123 Mass. 415; 3 B. & Aid. 544 ; und 
j a person not having a fraudulent or crini- 
[ inal purpose in so doing may enter into a 
; contract by any name he may choose to as¬ 
sume; 74 N. Vi. Rep. (Minn.) 147 ; 38Minn. 

! 301 ; 42 N. Y. Super. Ct. 567 ; 31 N. C. 184; 

31 Mo. 188. Under this rule, legal pro- 
•' ceedings against a married woman under 
• an assumed name have been held good 
| after judgment; 19 Kan. 522 ; and obli¬ 
gations incurred by or with third parties 
; under her maiden name are mutually bind- 
| ing; 78 Wis. 040 ; 96 Cal. 609 ; see School. 

| Dom. Rel. 40; although until a decree in 
j divorce giving a married woman leave to 
I resume her maiden name goes into effect, 
| or widowhood is succeeded by a new mar¬ 
riage, she keeps her former husband's sur¬ 
name ; 2 P. D. 203. 

A person, not having a fraudulent or 
criminal purpose in doing so, may enter in¬ 
to a contract by any name lie may clioose 
to assume ; it is only a question of identity; 
74 N. W. Rep. (Minn.) 147 ; 41 N. Y. Super. 
507. A grant of land under an assumed 
name will pass title ; and evidence is ad¬ 
missible to prove identity ; 38 Minn. 301. 

When a person uses a name in making a 
contract under seal, he will not lie per¬ 


mitted to say that it is not his name : as, 
if he sign and seal a bond “ A and U " (being 
his own and his partner’s name), and he 
had no authority from his partner to make 
such a deed, he cannot deny that his name 
is A und B; 1 T. Rayin. 2 ; 1 Salk. 214. 
And if a man describes himself in the body 
of a deed by the name of James, and signs 
it John, he cannot, on being sued by the 
latter name, plead that his name is James ; 

3 Taunt. 505; Cro. Eliz. 897, n. n. See 3 
P. & D. 271 ; 11 Ad. Sc F. 594 ; 19 Abb. N. 
C- 123. A man may sue by the name by 
which he has been known from childhood, 
instead of by that given him by his parents ; 
31 Wkly. Law BuT. 102, 

The right to the exclusive use of a name 
in connection with a trade or business is 
familiar to the law ; and any person using 
that name, after a relative right of this 
description has been acquired by another, 
is considered guilty of a fraud, or at least 
an invasion of another’s rights, and renders 
himself liable to an action, or he may be 
restrained from the use of the name by 
injunction. But the mere assumption of a 
name which is the patronymic oi a family 
by a stranger who has never been called by 
that name is a grievance to the family for 
which the law affords no redress; L. R. 2 
P. C. 441. See 11 Beav. 112; L. R. 2 Ch. 
307. A name may be a trade-mark ; L. R. 
10 Ch. D. 436; 1 Eq. 518 ; 13 Beav. 209; 13 
Ain. Rep. 111. A person cannot, however, 
have an exclusive right of trade-mark in a 
name as against all others bearing the same 
name, and honestly using the name in 
competition, unless the defendant uses the 
same brand or stamp in connection with 
the name ; 122 Mass. 139 ; 90 U. S. 245 ; 50 
Barb. 236. Nor in the name of the city in 
which a thing is made ; 44 Fed. Rep. 277. 
But such exclusive right to a name may be 
acquired as against a corjioration called by 
the same name. See 11 Cent. L. J. 3 ; Poll, 
Torts 152; Election ; Tu.vde-Mark. 

NAMED. Mentioned nominatim. if 
not by all their names, by some at least, 
either Christian or surnames. 22 L. J. Ch. 
393. It is sometimes used, but only in a 
secondary sense, as meaning mentioned or 
referred to. 34 S. J. 129. 

NAMELY. A difference, in grammat¬ 
ical sense, in strictness exists between the 
words namely and including. Namely 
imports interpretation, f. e. indicates what 
is included in the previous term ; but in¬ 
cluding imports addition, i. e. indicates 
something not included. 2 Jarm. Wills 
222 . 

NAMIUM. An old word which signifies 
the taking or distraining another person’s 
movable goods. 2 Inst. 140; 3 Bla. Com. 
149. A distress. Dalrymple, Feud. Pr. 
113. 

NAMIUM VETITUM. The unjust tak¬ 
ing of another person’s cattle and driving 
them to an unlawful place, under pretence 
of damage having been done by them, in 
which case the owner may demand satis¬ 
faction for the injury. Cowel. 

NANTIB8EMENT. In French Law. 

The contract of pledge ; if of a movable, it 
is called gago, and if of an immovable, anft- 
chrise ; Brown, Diet. 

NARR. (an abbreviation of the word 
narrafto). A declaration in a cause. 

NARRATIO. A common-law name 
for the plaintiff’s count or declaration as 
being a narrative of facts on which he 
relies. 
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NARRATIVE CLAUSE. In Bootoh 
Law. The first clause in an original char¬ 
ter which follows immediately after the 
name and designation of the grantor. 
Ersk. Prin. 129. 

NARRATOR. A pleader who draws 
Dam. Serviens narrator , a Berjeant-at- 
law. Fie to, 1. 2, c. 37. Obsolete. 

HARROW SEAS. In English Law. 

Those seas which adjoin the coast of Eng¬ 
land. Bacon, Abr. Prerogative (B 8). 

NASCITURUS. Not yet bom. This 
term is applied in marriage settlements to 
the unborn children of a particular mar¬ 
riage, natus (born) being used to designate 
those already born. 

NATALE. The state or condition of a 
man acquired by birth. 

RATIO. A native place. Cowel. 

NATION. An independent body poli¬ 
tic. A society of men united together for 
the purpose of promoting their mutual 
safety and advantage by the joint efforts of 
their combined strength. 

But every combination of men who govern them¬ 
selves independently of all others will not be con¬ 
sidered a nation ; a body of pirates, for example, 
who govern themselves, la not a nation. To consti¬ 
tute a Dation, another ingredient la required. The 
body thus formed must respect other nations in 
genera), and each oT its members In particular. 
Such a society has its affairs and interests ; It de¬ 
liberates and takes resolutions in common,—thus 
becoming a moral person, who possesses an under¬ 
standing and will and is susceptible of obligations 
and rights. Vattel, Prelim. $$ ), 2 ; & Pet. S3. 

It belongs to the government to declare 
whether they will consider a colony which 
has thrown off the yoke of the mother- 
country as an independent state ; and until 
the government have decided on the ques¬ 
tion, courts of justice are bound to consider 
the ancient state of things as remaining 
unchanged ; 1 Johns. Ch. 543; 18 Johns. 
141, 501. See 5 Pet. 1; 1 Kent 22. 

In American constitutional law the word 
state is applied to the several members of 
the American Union,while the word nafion 
is applied to the whole body of the people 
embraced within the jurisdiction of the 
federal government; Cooley, Const. Lim. 

See 7 Wall. 720. Sec Five Civilized Na¬ 
tions. 

NATIONAL. Belonging to, affecting, 
or pertaining to, a particular nation : as, 
national domicil, the national government. 
Often opposed to State, and nearly synony¬ 
mous with Federal : as, in national bank 
(q. v.), or nnt tonal banking association. 
Anderson. 

NATIONAL BANKS. Banks created 
and governed under the provisions of the 
“ National Bank Act.” 

They are private corporations organized 
under a general law of congress, by individ¬ 
ual stockholders, with their own capital, 
for private gain, and managed by officers, 
agents,and employes of their own selection. 
They constitute no part of any branch of 
the government of the United States, and 
whatever public benefit they contribute to 
the country in return for grants and priv¬ 
ileges conferred upon them by statute, is 
of a general nature arising from their busi¬ 
ness relations to the people through individ¬ 
ual citizens, and not as direct representa¬ 
tives of the state as a body politic in exer¬ 
cising its legal and constitutional func¬ 
tions ; 12 Ct. Cl. 281; but they are instru¬ 
ments designed to aid the government in 
an important branch of the public service ; 
91 U. S. 20. See 164 U. S. 347. Congress 
in the exercise of an undisputed constitu¬ 
tional power to provide a currency for the 
whole country, may constitutionally secure 
the benefit of it to the people by appropri¬ 
ate legislation, and to that end may restrain 
the circulation of any notes not issued un¬ 
der its authority ; 8 Wall. 548. 

Any number of persons, not less than 
five, may organize a national bank. They 
must sign, acknowledge before a court of 
record or notary public, and transmit to 
the comptroller of the currency, an or¬ 
ganization certificate, containing the name 
of the bank, its place of business, the 


amount of capital stock and the number 
of Bhares into which it is to be divided, 
the names and residences of the share¬ 
holders, and the number of shares held by 
them, and tliat the applicants desire to 
avail themselves of the act of congress. The 
comptroller decides whether the bank is 
lawfully entitled to begin business ; see 19 
Mich. 190 ; if he so finds, his certificate of 
this fact must be published in a newspaper 
of the place where the bank is to do 
business for sixty days. 

One hundred thousand dollars is the 
minimum capital allowed, except in places 
not exceeding 6,000 inhabitants, when, by 
consent of the comptroller, the capital 
may be $50,000 ; where the population ex¬ 
ceeds 50,000 the capital must be at least 
$200,000. The term capital does not refer 
to borrowed money, but to the property or 
moneys of the bank permanently invested 
in its business ; 21 Wall, 284. The capital 
stock is divided into shares of $100 each, 
which are personal property. At least 
fifty per cent, thereof must be paid in be¬ 
fore organization, and the rest in monthly 
instalments of ten per cent. each. The 
stock of stockholders not paying these 
instalments may be sold, on notice; stock¬ 
holders are individually responsible, in 
addition to what they have invested in their 
shares, for all contracts, debts, and engage¬ 
ments of the bank, to the extent of their 
stock at its par value. This liability is 
several and not joint; 8 Wall. 505. The 
estate of a deceased owner of bank stock 
is liable to an assessment levied against 
his executor in consequence of the failure 
of the bank after his death : 60 Fed. Rep. 
326; 121 U. S. 27. 

Upon its organization a national bank 
has the usual corporate powers, also the 
right of succession fo>r twenty years, and 
me power to exercise, by its board of 
directors or duly authorized officers or 
agents, subject to law, all such incidental 
powers as shall be necessary to carry on 
the business of banking; by discounting 
and negotiating promissory notes, etc. ; 
by receiving deposits, by buying and sell¬ 
ing exchange, coin, and bullion ; by loan¬ 
ing money on personal security ; and by 
obtaining, issuing, and circulating notes 
according to the provisions of title 62 of the 
Revised Statutes. 

They have not the same rights in all the 
states. For all practical purposes they 
exercise their functions only within the 
limits of the state in which they are 
located and they have no authority to oarry 
on business outside those limits ; 2 McCrary 
95 : 6 Hun 71. 

The powers of national banks are to be 
measured by the act creating them; 18 
Wall. 589 ; 72 Pa. 450; 02 Mo. 329 ; 189 
U. S. 07; the words of the act above 
quoted, “ by discounting and negotiating 
promissory notes, etc.,*’ are not to be reaa 
as limiting the mode of exercising the 
* * incidental powers ” necessary to car ry on 
the business of banking, but as descriptive 
of the kind of business which is authorized ; 
22 Ohio St. 516. A national bank may buy 
negotiable notes and bills of exchange ; 33 
Minn. 40 ; 23 S. C. 339; 20 Kan. 440. This 
power, it has been held, simply implies an 
authority to realize upon such commercial 
paper as the bank may receive in the law¬ 
ful conduct of its business, by negotiating, 
selling, and transferring it by means of a 
re-discount obtained or otherwise. It gives 
no implied authority to speculate or traffic 
in paper of this character or in financial 
securities of any description ; 24 Minn. 140 ; 
52 Md. 78. In the last case, by a divided 
court, the opinion was qualified by the 
remark tliat a national bank might invest 
its surplus capital in notes. The purchas¬ 
ing and discounting of paper has been held 
to be only a mode of loaning money; 26 
Ohio 141 ; but it cannot discount a condi¬ 
tional note ; 27 Alb. L. J. 447. It may col¬ 
lect notes ; 9 Pac. Rep. (Utah) 709; deal in 
national bonds; 31 la. 09; 09 N. Y. 382; 
and own coupons on state bonds; 16 
Blatoh. 58; and it may deal in stocks; 12 
Hun 97 ; but the tendency of the decisions 
is contra ; 89 Pa. 824 ; 72 id. 450 ; 92 U. S. 


122 ; 42 Md. 581; 3 S. W. Rep. (Ky.) 124. 
It may lend on collateral security, includ¬ 
ing United States bonds; 44 Md. 47 ; or the 
stock of another national bank ; 90 U. S. 
028; or a warehouse receipt for mer¬ 
chandise ; 40 Ohio 170 ; or a locomotive ; 8 
Biss. 158; 1 Hughes 101 ; but it may not 
lend its credit; 3 id, 407 ; 5-5 Fed. Rep. 405. 
It may borrow money on its own notes, 
and pledge its assets ror its repayment; 41 
Bank. Mag. 131. It may, in a fair and 
bona fide compromise of a contested claim 
against it, growing out of a legitimate 
banking transaction, pay a larger sum 
than would have been exacted in satisfac¬ 
tion of a demand, so as to obtain by the 
arrangement a transfer of stocks, if done 
In the belief that by turning the stocks 
into money under more favorable circum¬ 
stances a loss which would otherwise 
accrue from the transaction might be 
averted or diminished; 92 U. 8. 122, 
affirming 39 Md. 600. 

It has authority to receive special de¬ 
posits and is responsible for their loss if oc¬ 
casioned by gross negligence ; 100 U. S. 
699, affirming 79 Pa. 100; 20 la. 502 ; 99 
Mass. 005 ; 58 Ga. 300 ; 88 Ohio 105 ; 80 N. 
Y. 82, affirming 17 Hun 419; 29 Fed. Rep. 
498. See contra , 47 Vt. 540 ; 50 id. 388. 

It may take legal proceedings to recover 
stolen property for itself or for depositors, 
and will be held responsible for lack of 
diligence, skill, and care in performing 
such an undertaking ; 119 U. S. 301, affirm¬ 
ing 15 Fed. Rep. 428. 

A national bank has no power to indorse 
a note for compensation ; 27 Hun 109 ; but, 
should it do so, only the government may 
object; id., citing 82 N. Y. 291; 96 IT. S. 
040 ; 84 N. Y. 190 ; 103 U. S. 99; but it may 
guarantee a note; 101 U. S. 183. It may 
not receive deposits when insolvent; 99 N. 
Y. 131. It cannot be garnisheed for a deposit 
of a trust estate or pay out funds of a bank¬ 
rupt except upon a warrant of an assignee 
in bankruptcy of the district or by the 
register in bankruptcy of the district; 0 
Tliomp. & C. 340. 

National banks may purchase, hold, and 
convey real estate for the following pur¬ 
poses, and for no others: 1. Such as snail 
be necessary for its immediate accommoda- 
dation in the transaction of its business. 2. 
Such as shall be mortgaged to it in good 
faith by way of security, for debts previ- 
iously contracted. 3. Such as shall be 
conveyed to it in satisfaction of debts pre¬ 
viously contracted in the course of its deal¬ 
ings. 4. Such as it shall purchase at sales 
under judgments, decrees, or mortgages 
held by the association, or shall purchase 
to secure debts due to it; title in tne latter 
case to be held for no longer than five 
years. 

It is now settled that a hank may law¬ 
fully take a mortgage to secure future in¬ 
debtedness ; 93 N. Y. 260; 31 Gratt. 228; 
71 Mo. 228 ; 94 Pa. 04; 78 Ind. 19; 85 N. C. 
240; 94 III. 349. Such a loan of money on 
real estate security by a national bank is 
valid between the parties; 98 U. S. 021, re¬ 
versing 02 Mo. 829; contra , 72 Pa. 456 ; 87 
Ill. 151‘; and that it had bo loaned money 
in violation of the prohibition of the na¬ 
tional banking law does not give the debtor 
a right to object; the United States alone 
can complain ; 45 La. Ann. 75; 103 U. S. 
99; 112 id. 489. It may take a purchase- 
money mortgage on real estate sold by it; 
29 La. Ann. 855; and it may purchase real 
estate at a judgment sale ; 70 Ind. 100; 112 
U. S. 405; 120 Mass. 153; 88 Ill. 352; and 
a prior mortgage if needful to protect the 
interest of the Dank ; 90 Ind. 382. A con¬ 
verted bank may take real estate belonging 
to it whilst it was a state bank; 9 Neb. 
310; it may accept personal property in 
payment upon the sale of real estate be¬ 
longing to it; 78 la. 145 ; and the assign¬ 
ment of a mortgage on land to secure a 
loan made at the time of the assignment; 

7 Wash. 261. 

A transfer of stock in a national bank 
which is insolvent at the time, made with 
an intent to avoid liability, where the 
transferee has reason to believe that the 
bank is insolvent, will not relieve the 
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tr %«Mifa mr from the residuary liability to 

the debt of the bank, and suoh a trans¬ 
fer nukT be treated by toe receiver as in¬ 
operative without regard to the flnanoial 
condition of the transferee ; but if the bank 
is solvent at the time of the transfer the 
motive with which it is made is immate¬ 
rial ; 169 U. a 1. # 

When not defined by a board of direct¬ 
ors the duties of the president and cashier 
axe only such as may be incident to their 
offices respectively in their very nature, 
in the absence of anything to the contrary 
in the act of incorporation ; 33 Gratt. 58. 
Neither of these office re, nor both acting 
together, can give up a debt or liability to 
the bank, nor make any admissions which 
would release the maker of a note due to 
the bank from his legal responsibility; to. ; 

6 Pet. 51 ; Sid. 13; 50 How. Pr. 447. The 
president has no power to sell or surrender 
securities and receive others of an inferior 
value; 33 Mich. 530, Ordinarily his au¬ 
thority is very limited; he may bring actions 
at law and employ counsel for the purpose 
of protecting tne rights of the bank, but he 
is not its executive officer nor has he charge 
of its money operations. He has no more 
power of management nor disposal of the 
property of the corporation than any other 
member of the board of directors un l ess 
further powers are conferred upon him by 
the charter of the bank or by the action of 
the managing board; 21 Neb. 280. He may 
not make an agreement binding on the 
bank and embodying a transaction not 
within the usual course of business of tho 
bank ; 89 Pa. 334; but see 7 Neb. 201 ; 9 
Biss. 253. 

A bank is liable upon notes, executed by 
it through its cashier, for loans made by 
anotheroank in an amount not so great aa 
to create suspicion, where the actual man¬ 
agement of the bank was left entirely to 
such cashier, and the negotiation and all 
the correspondence were such as might 
lead the officers of the lending bank to Re¬ 
lieve that he was acting on authority and 
in good faith and honest intention, though 
ihe money was used by him for his own 
individual purposes, and the signature of 
the president was forged; 80 Fed. Rep. 859; 
but where the affairs of a national bank 
were managed entirely by the cashier, who 
was universally believed to be honest and 
capable, but whose dishonesty and reckless 
management resulted in wrecking the 
bank, the president and directors, most of 
whom were farmers knowing little of bank¬ 
ing, were not guilty of negligence so as to 
be liable for losses to creditors because they 
failed to examine the books, the statements 
being prepared and furnished them by the 
cashier, and reporting the bank to be in a 
prosperous condition, and there being no 
grounds of suspicion known to them; 82 
Fed. Rep. 181, following 141 U. 3. 132. 

The circuit courts or the United States 
have jurisdiction of all suits hy or against 
national banks established in the district 
for which the court is held ; R. S. § 629 ; 
see 3 Dill. 298 ; irrespective of the amount 
in controversy or the citizenship of the 
parties ; Fed. Cas. No. 9670. A national 
bank may bring suit in the circuit court 
out of its district, against a citizen of the 
district where the court sits ; 8 Blatch. 
137 ; 9 Nev. 134. A national bank may 
waive its right to be sued in its own dis¬ 
trict : 2 Conn. 298 ; and state courts have 
jurisdiction of suits brought by national 
banks ; 49 Vt. 1 ; 93 U. S. 130 ; but this 
must be a state court of its locality ; 14 
Wall. 333 ; 101 Mass. 240. 

Mortgages held by national banks are 
not subject to taxation by a state; 21 Nev. 
404 ; nor can the stock in a National bank 
be taxed in any state other than that in 
which the bank is located ; 55 N. J. L. 110. 

A national bank may go into liquidation 
an \ l>e closed by a vote of tbe shareholders 
of two-thirds of its stock ; R. 8. 8 5220 ; 
although it be contrary to the wishes and 
against the interests of the owners of the 
minority of the stock ; 61 Kan. 254. In 
case of a failure to pay its circulating 
notes, the comptroller may appoint a re¬ 
ceiver to wind up national'banks ; R. S. $5 
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State banks may be changed into na¬ 
tional banks ; the change when made is a 
transit, and not a creation ; see 40 Mo. 140 ; 
and does not affect its identity or its right 
to sue upon obligations or liabilities in¬ 
curred to it by its former name ; 148 U. S. 
298. See Deposit ; Interest ; Proxy ; 
Reserve; Banr. 

NATION All CHURCH. A ohuroh 
established by law in a country or nation. 
25 Gratt. 965. 

Usually refers to the Protestant Church of 
England, of which the sovereign is the head 
and supreme governor. • R. & L. Diet. ; 26 
Hen. VIII. c. 1. 

NATIONAL CURRENCY- Notes 
issued by national banka and by the gov¬ 
ernment- 8ee Current Money ; Money ; 
Leo al Tender. 

Not the United States notes or greenbacks. 
These are a national currency in their 
nature, more properly than the banking 
association notes; but “national currency" 
is generally used to signify the notes author¬ 
ized by the acts to provide a national cur¬ 
rency, and issued on the immediate responsi¬ 
bility of the associations ; while greenbacks 
or treasury notes is the more common 
designation of the notes issued immediately 
by the government. In other words, 
national, as usually applied in America 
during recent years to currency, dial inguishes 
the currency of bank9 authorized by the 
nation from that authorized by state laws, 
not that issued by the nation from that 
issued by corporations. Abbott. 

NATIONAL DEBT. A sura owing 
by the government to individuals who 
have advanced money to it for public pur¬ 
poses, either in anticipation of theproouce 
of the particular branches of the revenue, 
or on credit of the general power which 
the government possesses of levying the 
amount necessary to pay interest for the 
money borrowed or to repay the principal. 
See Funding System. 

In Ebgland. This national debt is in 
part funded, and in part unfunded; the 
former being that which is secured to the 
national creditor upon the pqblic funds; 
the latter, that which is not so provided for. 
The unfunded debt is comparatively but 
of small amount, and is generally secured 
by exchequer bills and (kinds. Abbott; 
2 Steph. Com. 574. 

NATIONAL DOMAIN. See Lands, 
Public. 

NATIONAL DOMICIL. See Dom¬ 
icil. 

NATIONAL ENSIGN. The National 
flag. See Flag. 


NATIONAL GOVERNMENT. A 

government of the people of a single state 
or nation, united as a community by what 
is termed the social compact, and possessing 
complete and perfect supremacy over per¬ 
sons and things so far as they can be made 
the lawful objects of civil government. A 
federal government is distinguished from 
a national government hy its being the 
government of a community of independ¬ 
ent and sovereign states united by com¬ 
pact. 6 Ohio St. 393. 

NATIONAL GUARD. A name given 
to the organized militia in some parts of 
the United States. 

NATIONAL LAW. See Interna¬ 
tional Private Law. 

NATIONAL PROHIBITION ACT. 

An act to prohibit intoxicating beverages, 
and to regulate the manufacture, production, 
use, and sale of high-proof spirits for other 
than beverage purposes, and to insure an 
ample supply of alcohol and promote its use 
in scientific research and in tne development 
of fuel, dye, and other lawful industries. 
41 Stat. 305 (Comp. St. Ann. Supp. 1923 
5 10138K, ei Beq.). 

The Eighteenth Amendment, which em¬ 


bodies the National Prohibition Act, became 
a part of the Constitution on January 46, 
1919, when its ratification in the state legis¬ 
latures was consummated* not on January 
29, 1919, when the ratification was pro¬ 
claimed by the Secretary of State. 256 U. S. 
376. As tnis Amendment, by its own terms, 
was to go into effect one year after being 
ratified, it was in force on January 16, 1920. 
Id. 

NATIONAL TREATMENT. See 

Most Favored Nation Treatment. 

NATIONALITY. Character, status, 
or condition with reference to the rights 
and duties of a person as a member of 
some one state or nation rather than an¬ 
other. 

Nationality may be determined from 
origin, naturalization, domicil, residence, 
trade, or other circumstances ; 1 Halleck, 
Int. L. 403. 

The term is in frequent use with regard 
to ships. Nationality determined by one’s 
birthplace or parentage is called nation- 
ality of origin ; that which results from 
naturalization, is by acquisition. A woman, 
upon marriage acquires the nationality of 
her husband; Morse on Citizenship 142. 
In feudal times, nationality was determined 
exclusively by the place of birth, jure soli; 
but under the laws of Athens and Rome 
the child followed that of the parents, jure 
sanguinis. “ Of these two tests, the place 
of birth and the nationality of the father, 
neither is at present adopted without qual¬ 
ification by British, French, or American 
law. The laws of these countries exhibit, 
in fact, different combinations of the two, 
Great Britain and the United States laving 
chief stress on the place of birth, while in 
France the father’s nationality determines, 
though not absolutely and in all cases, that 
of the child ; and this latter theory has 
found acceptance among other European 
nations,” as Belgium, Bavaria, Prussia, 
and Spain. Morse, Citizenship 10. 

Subject to the act of 1870, English jurists 
almost unanimously deny the right of ex¬ 
patriation to the extent of a change of 
primitive allegiance, without the consent 
of the liege lord. By the laws of France, 
a Frenchman loses his native character by 
naturalization in a foreign country, by 
accepting office under a foreign govern¬ 
ment without the permission of his own, 
or by so establishing himself abroad as to 
show an intention of never returning. In 
Austria national character is lost by author¬ 
ized emigration from the empire without 
the intention of returning, ana it is equally 
lost if effected without permission. In 
Germany, it is lost by unauthorized emi¬ 
gration except in the case of a German nat¬ 
uralized in the United States. Spain and 
the Spanish American Republics provide 
for the loss of Spanish nationality upon the 
acquisition of a new national character ; 
1,Halleck, Int. L. 403. The native, national 
character lost or suspended by a foreign 
domicil, easily reverts; id. 429. 

A general rule is recommended by West- 
lake : * * Legitimate children, wherever 
bora, are regularly members of the state of 
which their parents form part the moment 
of their birth ; but they may chooee as their 
nationality the place of their birth.” See 
2 Kent 49; Cock. Nat. ; Whart. Confl. 
Laws; Westlake, Priv. Int. Law. See, 
generally. Allegiance ; Citizen ; Denizen ; 
Domicil ; Expatriation; Naturalization. 
Jus Sou ; Jus Sanquinis. 

NATIONS, LAW OP. See Interna¬ 
tional Law. 

NATIVE, NATIVE CITIZEN. A 

natural-bora subject. 1 Bla. Com. 866. 
Those born in a countiy, of parents who 
are citizens. Morse, Citizenship 12. See 
Citizen. There is no distinction between 
native bom as used in the French Ex¬ 
tradition treaty and natural born as used 
in the extradition act; 87 W. R. 269. 

NATIVO HABENDO. Awritwhioh 
lay for a lord when his villein had run 
away from him. Termes de la Ley . 
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It was directed to the sheriff, and com¬ 
manded him to apprehend the villein, and 
to restore him, together with his goods, to 
the lord. But if a villein had tarried in a 
town or ancient demesne lands for the period 
of a year and a day, without having been 
claimed by his lord, then the lord could not 
s'nze him in either of such places. Abbott; 
Termea de la Ley. 

NATIVUS. See Nklf. 

NATUEA BREVIUM. A book com* 
piled in the reign of Edward III giving the 
original writs then in use, succeeded, in the 
reign of Henry VIII, by the New Nalura 
Brevium, which was compiled by Anthony 
Fitzherbert. The earlier book thereafter 
was known as the Old Natura Breiiam. 
Byrne. 

NATURAL AFFECTION. The af¬ 
fection which one naturally feels towards 
those who are nearly allied to him. It 
sometimes supplies the place of a valuable 
consideration in contracts; and natural 
affection is a good consideration in a deed. 
2 Steph. Com., 11th ed. 68. See Bargain 
and Sale ; Covenant to Stand Seized ; 
Consideration. 

NATURAL ALLEGIANCE. See 

Alleoiance. 

NATURAL-BORN. See Naturali¬ 
zation. 

NATURAL-BORN SUBJECT. See 

N ATURALIZATION. 

NATURAL CHILDREN. Bastards; 
children born out of lawful wedlock. But in 
a statute declaring that adopted children 
shall have all the rights of “ natural" 
children, the word “ natural ” was used 
in the sense of legitimate ; 9 Am. L, Reg. 
747. 

In Civil Law. Children by procrea¬ 
tion, as distinguished from children by 
adoption. 

In Louisiana. Illegitimate children 
who have been adopted by the father. La. 
Civ, Code, art. 220. 

NATURAL DAT. That space of time 
Included between the rising and the setting 
of the sun. See Day. 

NATURAL DEATH. See Death. 

NATURAL EQUITY. That which 
is founded in natural justice, in honesty 
and right, and which arises ex aequo et 
bono. 

It corresponds precisely with the definition of 
justice or natural law, which Is a constant and 
perpetual will to .give to every man what Is his. 
This kind of equity embraces so wide a range that 
human tribunals navp never attempted to enforce 
it. Every code of laws has left many matters of 
natural Justice or equity wholly unprovided for, 
from the difficulty of framing general rules to 
meet them, from the almost impossibility of enforc¬ 
ing them, and from the doubtful nature of the 
policy of attempting to give a legal sanction to 
duties of Imperfect obligation, such as charity, 
gratitude, or kindness. 4 Bouvler, Inst. n. 8780. 
Bee EquiTT. 

NATURAL FOOL. An idiot ; one 
born without the reasoning powers or a 
capacity to acquire them. 

NATURAL FRUITS. The natural 

production of trees, bushes, and other 
plants, for the use of men and animals, and 
for the reproduction of such trees, bushes, 
or plants. 

This expression is used in contradistinc¬ 
tion to artificial or figurative fruits : for 
example, apples, peaches, and pears, are 
natural fruits ; interest is the fruit of 
money, and this is artificial. 

NATURAL GAS. See Gab. 

NATURAL HEIRS. As used in a 
will and by way of executory devise, they 
are considered as of the same legal import 
as u heirs of the body.” 19 Copn. 112. 

NATURAL INFANCY. A period of 
non-responsible life, which ends with the 
seventh year. Whart. Diet. 

NATURAL LAW. See Law of Na¬ 
ture. 


NATURAL LTBEhty. See Lib¬ 
erty. 

NATURAL LIFE. The period be¬ 
tween birth and natural death. The use 
of the word natural before life in a sen¬ 
tence of solitary confinement in a state 
prison for life, is a surplusage and does not 
affect the sentence ; 89 Mich. 70. See 
Death. 

NATURAL MERINO. See Wool. 

NATURAL OBLIGATION. One 

which in honor and conscience binds the 
person who has contracted it, but which 
cannot be enforced in a court of justice. 
Pothier, nn . 173, 191. See Obligation ; 
Moral Obligation. 

NATURAL PERSONS. See Per¬ 

son. 

NATURAL PRESUMPTIONS. In 

Evidence. Presumptions of fact; those 
which depend upon their own form and 
efficacy in generating belief or conviction 
in the mind, as derived from those con¬ 
nections which are pointed out by experi¬ 
ence. 

NATURAL AND REASONABLE 
WEAR AND TEAR. Wear and tear by 
use. Damage by operation of nature, as 
by freshets, is not included therein. 20 
N. J. L. 644. 

NATURAL RIGHTS. In Real 
Property Law. Such rights and privileges 
which pass with the property in the land as 
incidents to the land itself. They are 6uch 
rights as the owner of property may enjoy in 
connection with his own property, as dis¬ 
tinguished from easements (q. t>.) which are 
supposed to be acquired by grant or prescrip¬ 
tion. 6 App. Cas. 740 ; 1 Thomp. Real Prop. 
363. They are not created separately as a 
distinct subject of property, but arc merely 
incidents of the right of ownership. 112 Fed. 
98 ; id. For example, the right to have one's 
land supported by adjacent and subjacent 
land ; the right to have the air in the vicinity 
of one's land reasonably free from disagree¬ 
able odore and noises, etc, 100 N. Y. 471 ; id. 

NATURAL WATERCOURSE. A 
natural stream flowing in a defined bed 
or channel, with banks and sides, ana 
having permanent sources of supplj\ 86 
N. Y. 140 ; 55 N. W. Rep. (Ia.) 79. See 
Watercourse. 

NATURAL WOOL. See Wool. 

NATURALEZA. In Spanish Law. 

The state of a natural-bom subject. 
White, New Recop. b. 1, t. 5, c. 2. 

NATURALIZATION. The act by 
which an alien is made a citizen of the 
United States of America. 

The act of adopting a foreigner and oloth- 
ing him with all the privileges of a native- 
born citizen. 9 Wheat. 827 ; 9 Op. Atty.- 
Gen. 359. 

A nation, or the sovereign who repre¬ 
sents it, may grant to a stranger the qual¬ 
ity of a citizen, by admitting him into the 
body of the political society. This is called 
naturalization. Vat tel, Laws of Nat., bk. 
1, ch. rix, §§212-214. 

It is believed that every state in Christen¬ 
dom accords to foreigners, with more or 
lees restrictions, the right of naturaliza¬ 
tion, and that each has some positive law 
or mode of its own for naturalizing the 
native-born subjects of other states, with¬ 
out reference to the consent of the latter 
for the release of the transfer of the alle¬ 
giance of such subjects. See Morse, Citi¬ 
zenship 66. 

The fourteenth amendment to the fed¬ 
eral constitution provides that 4 ‘all per¬ 
sons born or naturalized in the United 
States and subject to the jurisdiction 
thereof are citizens of the United States 
and of the states where they reside.” 

It affirms the ancient rule of citizenship 
by birth, within the territory, in the alle¬ 
giance, and under the protection of the 
country, including all children here bora 
of resiaent aliens, with the exception of the 


children of foreign sovereigns or their min- 
istors, or born on a foreign public ship, or, 
of enemies, within and during a hostile 
occupation of part of our territory, and 
children of members of the Indian tribes 
owing direct allegiance to their several 
tribes. It includes a child, born in the 
United States, of parents of Chinese de¬ 
scent, who at the time of his birth are sub¬ 
jects of the Emperor of China, but have a 
permanent residence and domicile in the 
United States, and not employed in any 
diplomatic capacity; 169 U.S. 649, a learned 
opinion by Gray, J., Fuller, C. J., and Har¬ 
lan, J., dissenting. 

At common law a natural-born subject 
included every child born in England of 
alien parents except the child of an am¬ 
bassador or diplomatic agent or of an 
alien enemy in hostile occupation of the 
place where the child was born; 169 U. S. 
649. It made no difference whether the 
parents were permanently or only tem¬ 
porarily residing in England; Cockb.Nat. 7. 

The term natural-born citizen used in 
the federal constitution is not therein 
defined. Its meaning must be gathered 
from the common law. An alien enenw 
cannot be naturalized ; R. S. § 2171. 

An applicant for naturalization must have 
been a resident of the United States for 
five years next preceding his admission to 
citizenship, but uninterrupted habitation 
is not required ; R. S. § 2165. Naturaliza¬ 
tion, of itself, conveys no right of suffrage ; 
Pars. Rights, Amer. Citizen 190; though 
by it a foreigner becomes, to all intents 
and purposes, a citizen of the United States, 
with no disability except that lie cannot 
become president or vice-president. It does 
not operate as a bar against prosecution in 
one’s native country for prior offences; 2 
Whart. Dig. Iut. L. § 160. The provision 
of the constitution applies to persons of for¬ 
eign birth only ; 19 How. 419 ; but not to 
Mongolians, or American Indians; 5Sawy. 
55; 7 Op. Atty.-Gen. 746; and not, formerly, 
to a freeman of color, born in the United 
States; 26 Ind. 299. Indians may be natur¬ 
alized by act of cotigress; 19 How. 393. 
Entire communities have been nuturalized 
by a single act of national sovereignty ; 36 
dal. 658; 143 U. S. 135, The act of July 14, 
1870, extended the naturalization laws to 
persons of African descent. Under R, S. § 
1994, providing that “any woman who is 
now or hereafter may be married to a citi¬ 
zen of the United States, and who might 
herself be lawfully naturalized, shall be 
deemed a citizen," applies to women of 
African blood ; 86 Fed. Rep. 951. 

An alien over twenty-one years who has 
enlisted in the United States array may, 
without previous declaration of intention, 
be naturalized on one year's residence, good 
moral character and honorable discharge ; 
Act of July 17,1862, § 21. An alien seaman 
may become a citizen by declaring his in¬ 
tention and serv ing three years on a mer¬ 
chant vessel of the United States ; R. S. § 
2174. 

Minor children, though born out of the 
United States, if living within the United 
States at the time of the naturalization of 
the parents, become citizens by virtue of 
the naturalization of the parents ; 97 Mo. 
311 ; but not so if they came after the 
father had been naturalized ; 185 Ill. 591. 
As to whether a child of a naturalized 
British subject is himself a British subject, 
see 5 L. Quart. Rev. 438. 

A married woman may be naturalized ; 

1 Cra. C. C. 872; even without the con¬ 
currence of her husband ; 16 Wend. 617 ; 
and an alien woman becomes a citizen 
when her hus&nd is naturalized, even if 
she is not of age at the time ; 44 N. Y. Sup. 
Ct. 685 ; and though she may have lived m 
a foreign country for years and has never 
come to the United States until after his 
death; 14 Op. Atty.-Gen. 402. 

The federal constitution, art. 1, §8, vests 
in congress the power to establish a uni¬ 
form rule of naturalization. 44 It follows 
from the very nature of the power that 
to be useful it must be exolusive, for a con¬ 
current power in the states would bring 
back all the evils and embarrassments 
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which the constitution was designed to 
remedy, and accordingly, though there was 
a momentary hesitation when the constitu¬ 
tion first went into operation as to whether 
the power might not still be exercised by 
the states subject only to 1 he control of con¬ 
gress so far as the legislation of the latter 
extended as the supreme law, yet the 
power is now firmly established to be ex¬ 
clusive ; ” 3 Story. Const. £ 1104: 7 How. 
556 ; 10 id. 303 ; 5 Cal. 800; 56 Fed. Rep. 
576 ; and no state can pass a law which 
contravenes t^e acts of congress on the 
subject; 3 Rand. 379. A state may confer 
such rights of oitixenship as it pleases so 
far as relates to itself only ; 10 How. 308 ; 
16 Wis. 443 ; but this is not to be confounded 
with the right of oitixenship of the United 
States ; 19 How. 398 ; 143 u. S. 160 ; and 
no state can make a citizen of the United 
States ; 4 Dill. 435. 

By act of April 14, 1803, congress has con¬ 
ferred power to naturalize upon state courts 
having oommon-law jurisdiction and a seal 
and clerk; 18 R Monr. 693 ; 83 Me. 489 ; 
and it may invest state courts with juris¬ 
diction to naturalize; 33 N. H. 89; but it 
is held that it cannot impose the duty of 
naturalization upon state courts; 3 D. R. 
(Pa.) 738 ; nor require them to act upon 
applications for naturalization ; 33 Atl. 
Rep. (N. J.) 743. See 37 Neb. 399. In 10 
Ark. 631, the court say, “ Whether the state 
courts are bound to exercise concurrent 
jurisdiction permitted to be retained hy 
them even when enjoined upon them by 
act of congress, is not altogether well 
settled. Some strong intimations to the 
contrary have been given by the judges of 
the supreme court of the United States, 
and in some instances the courts of the 
particular states have refused to exercise 
this jurisdiction/’ No state can oonfer 
jurisdiction on any court, which does not 
come within the terms of the act of con¬ 
gress ; 50 N. H. 345. 

Courts of record, in naturalizing foreign¬ 
ers, act judicially, ascertaining the facts 
and applying the law to them ; 4 Pet. 407 ; 
the certificate of naturalization issued by 
a court of -competent jurisdiction is con¬ 
clusive proof of the citizenship of the per¬ 
son named therein ; 147 Ill. 514 ; though 
not the only proof. The judgment of the 
court, like every judgment, has been de¬ 
cided to be complete evidence of its own 
validity ; id. 

When no record can be produced show¬ 
ing the naturalization of a foreigner, nat¬ 
uralization may be inferred from the fact 
that for a long time he voted, held office, 
and exercised all the rights and privileges 
of a citizen ; 143 U. S. 135. The subject is 
fully discussed in Morse, Citizenship. See 
Miller, Const. 285, 303 ; 4 Am. Lawy. 848 ; 
30 L. R. A. 761 ; Chinese ; Citizen ; Air 
iboiancr; Expatriation. 

NATURALIZED CI TIZEN One 

who, bein<j born an alien, has lawfully be¬ 
come a citizen of the United States under 
tile constitution and laws. 

In foreign countries he has a right to be 
treated as such, and will be so considered, 
even in the country of his birth, at least for 
most purposes ; 1 B, A P. 430. See Cm- 
SEN; DOHICIL; INHABITANT; NATURALIZA¬ 
TION. 

NATURALLY. Aooordlng to the 
usual course of things. 71 Cal. 164. 


NAUGLERUS (Lat.). The master or 
owner of a veaseL Vicat, Voc. Jur.; Cal- 
vinus, Lex. 


NAUFRAGE. In Frsnoh Mari time 
Law. When, by the violent agitation of 
the waves, the impetuosity of the winds, 
the storm, or the lightning, a v esse l is 
swallowed up, or so shattered that the re 
remain only the pieces, the accident is 
called naufrage . 


It differs from ichouemt^tU, which k whan t 

2T* 1 * giwwdad; or t rc 
trris, which la whan It strikes against a rock oi 

?/* * l °K f 1 ®® •O’sArer, which Is the sinking 
u y. T . 6 —d bi tbe wm whan It la swallowed up, a 
which maj be caued by any accident whatevi 
n. 60. See Wuol 


NAUGHT. Bad; defective. 

NAULAGE. See Nautuh. 

NAULUM (Lat.). Freight or passage 
money. 1 Pars. Mar. Law 134, n. ; Boned. 
Adm. § 888 ; Dig. 1. 0, § 1, qui jpoftores in 
pignore. 

NAUTA (Lat.). One who charters (ex- 
ercet) a ship. L. 1 , § 1 , ff. nautce, caupo; 
Calvinus, Lex. Any one who is on board a 
vessel for the purpose of navigating her. 3 
Sumo. 213 ; Vioat, Voc. Jur. ; 2 Emerigon 
448; Pothier, P&nd. lib. 4, tit. 9, n. 2 ; lib. 
47, tit. 5, nn. 1, 2, 8, 8, 10. A carrier by 
water. 2 Ld. Raym. 917. 

NAUTICA. PECUNIA. Loans to a 
ship owner, to be repaid only in case of the 
successful termination of a voyage. Of such 
a nature are the contracts known as traiecti- 
tia, prSt & la arosse, bottomry, and resvon- 
dentia . They have always been allowed to 
be effected, by way of compensation for the 
risk run by the lender, at an extraordinary 
rate of interest,— navticum foenus. Holland, 
Jurispr. 12th ed., 308. 

NAUTICAL ASSESSORS. Expe¬ 
rienced shipmasters or other persons hav¬ 
ing special knowledge of navigation and 
nautical affairs, who are called to the as¬ 
sistance of a court of admiralty in difficult 
cases involving questions of negligence, 
and who sit with the judge during the ar¬ 
gument and give their advice upon ques¬ 
tions of seamanship or the weight of testi¬ 
mony. 19 Fed. Rep. 559. 

NAUTICUM FOENUS. See Nac- 

TICA PECUNIA. 

NAVAGITTM. A duty on certain ten¬ 
ants to carry their lord’s goods iu a ship. 1 
Mon. Ang. 922. 


NAVAL CADET. Formerly, a pupil 
of the United States Naval Academy, 
Annapolis, — now termed ‘midshipman/ 
Stand. Diet, By settled usage which has 
the force of law, naval cadets are appointed 
by certificates under the hand and seal of 
the secretary of war. They are inferior offi¬ 
cers who, for purposes of instruction, may 
be required to serve as officers, non-com¬ 
missioned offioers, or privates. Anderson. 

NAVAL COUBTB. Courts held 
abroad in certain cases to inquire into 
complaints by the master or seamen of a 
British ship, or as to the wreck or aban¬ 
donment cf such ship. 

A Naval Court consists of three, four, or 
five members, being officers in her majesty’s 
navy, consular officers, masters of British 
merchant ships or British merchants. It has 
power to supersede the master of the ship 
with reference to which the inquiry is held, 
to discharge any of the seamen, to decide 
questions as to wages, send home offenders 
for trial, or try certain offenses in a summary 
manner. R. & L. Diet.; Mer. Sh. Act, 1855, 

6 28. 

NAVAL COURTS MARTIAL. See 

Court Martial,. 

NAVAL LAW. A system of regula¬ 
tions for the government of the navy. 1 
Kent 877, n. Consult act of April 8, 1800; 
act of December 21, 1861; act of July 17, 
1862; Homans, Nav. Laws; De Hart, 
Courts-Martial. 

NAVAL OFFICER. An officer of the 
customs of the United States. 

His office relates to the estimating duties, 
countersigning permits, clearances, etc., 
certifying the collectors’ returns, and simi¬ 
lar duties. 


NAVAL PRIZE ACT. The act of 27 
® Viet. o. 25, which regulates questions 
of prize. See Prize. 


WAVABCHU8, VAYIOULABIUS 
(Lot.). Ill Civil Law* The master of on 
armed ship. Navicularius also denotes the 
master of a ship (patronus) generally. Cic. 
Ver, 4, 55 ; also, a carrier by water (exer¬ 


ciser navis). Calvinus, Lex. 

NAVIGABLE WATBBfl. Those wa¬ 
ters which afford a channel for useful com¬ 
merce. 20 Wall. 480. See Patterson, Fed, 
Rest. 45. 

The test by which the character of a 
stream as public or private is determined, 
is its navigability in fact; 122 Pa. 191: 100 
N. C. 477. 

In its technical senw, the term navi¬ 
gable, at ooramon law, is only applied to the 
sea, to arms of the sea, and to rivers which 
flow and reflow with the tide,—in other 
words, to tide-waters, the bed or soil of 
which is the property of the crown. All 
other waters are. in this sense of the word, 
unnavigable, and are. prima facie, strictly 
private property ; but in England even such 
waters, if navigable in the popular sense of 
the term, are, either of common right or by 
dedication, subject to the use of the public 
as navigable highways, the fee or soil re¬ 
maining in the riparian proprietors ; Davies 
149 ; 5 Taunt. 705 ; 20 C. B. N. s. 1; 1 Pick. 
180; 5 id. 199. 

In the United States, this technical use 
of the term has been adopted in many of 
the states, in so far as it is employed to 
designate and define the waters, tne bed or 
soil of which belongs to the state ; 4 N. Y. 
472 ; 4 Pick. 268 ; 2 Conn. 481; 3 Me. 209 ; 
10 Ohio 540; 1 Halst. 81 ; 4 Wis. 480 ; 2 
Swan 9. See 8 Abb. N. C. 88; 122 Pa. 191. 
But in Pennsylvania ; 2 Binn. 475 ; 14 S. & 
R. 71; in North Carolina; 8 Ired. 277 ; 2 
Dev. 30; in Iowa; 8 la. 1 ; 4 id. 199; and 
in Alabama; 11 Ala. 436; the technical 
use of the term has been entirely discarded, 
and the large fresh-water rivers of those 
states have been decided to be navigable, 
not only as being subject to public use as 
navigable highways, but also as having 
their bed or soil in the state. 

The rule of the common law, by which 
the ebb and flow of the tide has been made 
the criterion of navigability, has never 
been adopted in any of the United States, 
or, if adopted, it has been in a form modi¬ 
fied and improved to fit the condition of 
the country and the wants of its inhabi¬ 
tants. According to the rule administered 
in the courts of this country, all rivers 
which are found “ of sufficient capacity to 
float the products of the mines, the forests, 
or the tillage of the country through which 
they flow, to market;’’ 8 Barb. 239; or 
which are capable of use 41 for the floating 
of vessels, boats, rafts, or logs” ; 31 Me. 9 
(but see 9 Cal. 443; 17 Or. 165); 50 Fed. 
Rep. 429 ; 58 N. W. Rep. (Wis.) 257 ; are 
subject to the free and unobstructed navi¬ 
gation of the public, independent of usage 
or of legislation ; 5 Wend. 358 : 42 Me. 552 ; 
18 Barb. 277 ; 5 Ind. 8 ; 2 Swan 9; 29 Miss. 
21; 0Cal. 180; 2 Stockt. 211. See 51 Me. 
256; 3 Ore. 445; 42 Wis. 202; 111 N. C. 
061; 107 U. S. 682. Water navigable for 
pleasure boating must be regarded as navi¬ 
gable ; 108 Mass. 456. 

The navigable waters of the United 
States are such as are navigable iu fact; 10 
U. S. App. 152; and which by themselves, 
or in connection with other waters, form a 
continuous channel for commerce with 
foreign countries or among the states; 100 
U. S.885; 11 Wall. 411. 

A river may be navigable below the ebb 
and flow of the tide in the sense of the 
common law, and, in fact, navigable above ; 
and the question of boundary in respect to 
lands adjoining it will be determined by 
one principle above, and by another below 
tide-water; 12 N. J. Eq. 1. It is not neces¬ 
sary that the stream should be navigable 
all the year round ; 81 Mich. 386 ; 25 Fla. 1. 
See 86 Ala. 88. There can be no prescrip¬ 
tive right to maintain or continue an ob¬ 
struction to the navigation of a public 
stream ; 86 ALa. 88. 

In 108 Mass. 447, Gray, J., says: "The 
term ‘ navigable waters,’ as commonly used 
in the law, has three distinct meanings: 
first, os synonymous with ‘ tide-waters,’ 
being waters whether fresh or salt where- 
ever the ebb and flow of the sea is felt; or 
second, as limited to tide-waters which are 
capable of being navigated for some use- 
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ful purpose ; or third, as including all wa- 
tere, whether within or beyond the ebb and 
flow of the tide which can be used for navi¬ 
gation.” See 19 Am. L. Reg. N. 8. 147; 
Ang. Waterc. § 542; 19 Abb. N. C. 159. 
In North Carolina the test of navigability 
iB not whether the stream is subject to the 
ebb and flow of the tide, but whether it is 
navigable for sea-going vessels ; 114 N. C. 
787 ; while in Booth Carolina the test is its 
navigable capacity, without regard to the 
character of the craft; 19 S. E. Hep. (S. C.) 
963. 

In New York, it seems that courts are 
bound to take judicial notice of what 
streams are, and what are not, highways, 
at common law; 8 Barb. 239; but it has 
been held that what is a navigable stream 
iB a mixed question of law and fact; if a 
stream is not navigable the legislature can¬ 
not declare it to be bo, because the legisla¬ 
ture cannot appropriate it to public use 
without provision for compensation; 35 
N. Y. 454. See Waters; Watercourse; 
Rivers ; Lake ; Ripariak Proprietors ; 
Tide-Water. 

A navigable river in this country is one 
which is used, or is susceptible of being used 
in its ordinary condition, as a highway for 
commerce over which trade and travei are 
or may be conducted in the customary moden 
of trade and travel on water. It does not 
depend upon the mode by which trade is 
conducted upon it, whether by steamers, 
sailing vessels or flat boats, nor upon the 
difficulties attending navigation, but upon 
the fact whether the river in its natural 
state is such that it affords a channel for 
useful commerce. 260 U. S. 80. 

What are navigable streams within the 
meaning of the local rules of property is for 
the determination of the States; and where 
a State by statute enumerates the navigable 
streams within its bordera those not enumer¬ 
ated are non-navigable in law. 228 U. S. 244. 

Navigability, in the sense of the law, is 
not destroyed by artificial obstructions 
subject to abatement by public authority ; 
nor because the watercourse is interrupted 
by occasional natural obstructions or port¬ 
ages ; nor need the navigation be open at all 
seasons of the year, or at all stages of the 
water. Id., 118, 122. The capability of 
use by the public for purposes of transporta¬ 
tion and commerce affords the true criterion 
of the navigability of a river, rather than the 
extent and manner of that use. Id., 122, 123, 
quoting 10 Wall. 563. 

NAVIGATING. A vessel which, 
though touching bottom, forces her way 
by her own screw through the soft mud is 
navigating. 59 Fed. Rep. 365. 

NAVIGATION. See Foo. 

NAVIGATION ACT. The stat. 12 
Car. II. c. 78. It was repealed by 0 Geo. 
IV. cc. 109, 110, 114. See 10 & 17 Viet. c. 
107 ; 17 & 18 Viet. cc. 5 and 120; 3 Steph. 
Com. 145. 

NAVIGATION, RULES OP. Rules 
and regulations which govern the motions 
of ships or vessels when approaching each 
other under such circumstances that a col¬ 
lision may possibly ensue. 

These rules are firmly maintained in the 
United States courts. A federal question is 
presented by a ruling of a state court which 
substantially ignores the obligatory force 
of rules of navigation ; 150 U. S. 074. 

The rules of navigation which prevailed 
under the general maritime law, in the ab¬ 
sence of statutory enactments, will be con¬ 
sidered, although, as hereinafter stated, 
they ha.e lately been superseded by ex¬ 
press enactment in most of the commercial 
countries of the world. 

These rules were derived mainly from the 
decisions of the high court of admiralty in 
England, and of the superior courts of the 
United States, and they are based upon the 
rules promulgated by fcne corporation of the 
Trinity House on the 30th of October, 1840, 
and which may be found in full in 1 W. 
Rob. 488. Though now codified, see infra, 
they are here continued as in the former 


edition as a matter of historical interest. 

For $a iling-vessels about to meet. 1. 
Those having the wind fair shall mve way 
to those on a wind [or close-hauled]. 

2. When both are going by the wind, the 
vessel on the starboard tack shall keep her 
wind, and the one on the larboard tack 
bear up, thereby passing each other on the 
larboard hand. 

3. When both vessels have the wind 
large or abeam, and meet, they shall pass 
each other in the same way, on the larboard 
hand ; to effect which two last-mentioned 
objects the helm must be put to port. 

For a sailing and a steam vessel about 
to meet. 1. Steam-vessels are to be con¬ 
sidered in the light of vessels navigating 
with a fair wind, and should give way to 
sailing-vessels on a wind on either tack. 

2. A a team-vessel and a sailing-vessel 
going large, when about to meet, should 
each port ner helm and pass on the larboard 
side of the other ; 1 W. Kob. 478; 2 id. 515. 

But in the United States courts it has 
been almost uniformly held, and the rule 
is now firmly established, that when a sail¬ 
ing-vessel and a steamer are about to meet, 
the sailing-vessel must, under ordinary cir¬ 
cumstances, and whether going large, or 
before the wind, or close-hauled by the 
wind, keep her course, and the steamer 
must take all the measures necessary to 
avoid a collision ; 10 How. 557 ; 17 id. 152, 
178 ; 18 id. 581 ; 3 Blatch. 92 ; Deety, Adm. 
§ 357 ; 48 Fed. Rep. 760 ; 54 id. 411 ; 37 id. 
330; 144 U. S. 371. 

For ateam-vessels about to meet. 1. When 
steam-vessels on different courses are about 
to meet under such circumstances as to in¬ 
volve the risk of collision, each vessel must 
put her helm to port, bo as always to pass 
on the larboard side of the other. 

2. A steam-vessel passing another in a 
narrow channel must always leave the ves¬ 
sel she is passing on the larboard hand. 

The following abstract of authorities may 
also be referred to as furnishing rules of 
decision (in addition to the general rules 
of navigation) in the particular cases allud¬ 
ed to ; and they will be found generally ap¬ 
plicable in cases of collision arising under 
the new regulations, as well as in cases 
arising under the general maritime Law. 

When a steamer or other vessel is about 
to pass another vessel proceeding in the 
same general direction, she must allow the 
foremost boat to keep her way and course, 
aVid must take the necessary measures to 
avoid a collision ; 28 How. 448; Abb. Adm. 
Pr. 108 ; Ole. 505; 1 Blatch. 363. 

A vessel under sail or steam is bound to 
keep clear of a vessel stationary or at 
anenor, provided the latter is in a proper 
place, and exhibits a proper light,—the 
presumption in such cases oeing that the 
vessel in motion is at fault; 1 How. 89 ; 19 
id. 108; 3 Kent 231 ; Daveis 359; 1 Swab. 
88 ; 3 W. Rob. 49. 

A vessel entering a harbor is bound to 
keep the most vigilant watch to avoid a 
collision ; 18 How. 584 ; Daveis 359 ; see 
51 Fed. Rep. 760; ajid in the night-time she 
ought generally to have her whole crew on 
deck ; Daveis 359. And see 3 Kent 231 ; 1 
Dods. 467. 

By the general maritime law, vessels up¬ 
on the high seas were not ordinarily re¬ 
quired constantly to exhibit a light; 2 W. 
Rob. 4 ; 3 id. 49 ; 2 Wall. Jr. 268; but the 
subject is now regulated by statute in the 
various maritime countries. 

Regulations made by various govern¬ 
ments are binding upon all vessels within 
the jurisdiction of that government; Story, 
Confl. laws, ch. 14 ; 1 Swab. 38, 63, 96 ; 1 
How. 28 ; 14 Pet. 99 ; but it is beyond power 
of the legislature to make rules applicable 
to foreign vessels when beyond their juris¬ 
diction ; that is, more than a marine league 
from their shores ; 1 Swab. 90. And see 18 
How. 223 ; 21 id. 184. It lias, accordingly, 
been held that an English rule is not ap¬ 
plicable in a case of collision on the high 
seas between a British and a foreign vessel, 
and that the latter could not set up in its 
defence a violation of the English statute 
by the British vessel: 1 Swab. 08, 90 ; and 
it was declared that in such a case the gen¬ 


eral maritime law must be the rule of the 
court. See 92 U. S. 31. 

The British Government, by an Order in 
Council, in 1863, promulgated certain regu¬ 
lations for preventing collisions at sea. An 
Order in Council, in 1879, promulgated 
new regulations, to take effect on Septem¬ 
ber 1, 1880. These were adopted in pur¬ 
suance of the recommendation of repre¬ 
sentatives of different nations, and are 
stated in the last-mentioned Ordfer to have 
been very, generally adopted by commercial 
nations. They were adapted to the United 
States with regard to vessels on the high 
seas and in coast waters, in 1864 (R. S. § 
4283). A revised code was adopted by 
England in 1884, and then was adopted by 
the United States with reference to vessels 
on the high seas in 1885. In 1890 by inter¬ 
national agreement congress adopted a 
complete system of rules of the road 
governing vessels both on the ooean and 
on oux own inland waters. These rales 
consist of: 1. The International Rules 
agreed upon by all nations, which went 
into effect July 1, 1897; 1 R. S. Sup. 781. 2. 
Rules for the navigation of rivers, harbors, 
and inland waters of the United States, 
navigable by sea-going vessels, which went 
into effect October 7,1897 ; 2 R. S. Sup, 020. 
3. Rules to regulate the navigation on the 
Great Lakes and their connecting and 
tributary waters as far east as Montreal, 
which went into effect March 1, 1895; 2 R. 
S. Sup. 320. 4. Rules for the navigation of 
the Red River of the North and rivers 
entering into the Gulf of Mexico and its 
tributaries, which are the same as were 
formerly in use, and are to be found in R. S. 
§ 4233 and its amendments, and rules made 
pursuant to R. S. § 4412 by the Board of 
Supervising Inspectors of steam-vessels. 
Copies of all these rules are furnished on 
application by the Commissioner of Navi¬ 
gation. These various codes of rules are 
too long to be set forth here. 

It is evident that these rules and regula¬ 
tions were intended to supersede all other 
rules of navigation, and every other system 
of vessels’ lights, wherever they may be 
adopted. They establish a well-devised 
and complete system of vessels' lights, and 
furnish plain and simple rules of naviga¬ 
tion applicable to all the ordinary cases of 
vessels approaching each other under 
such circumstances as to involve the risk 
of collision,—leaving extraordinary cases, 
such as the meeting of vessels in extremely 
narrow or other very difficult channels (in 
respect to which no safe general rule can 
be devised), to the practical good sense and 
professional skill of those in charge of such 
vessels. Under all ordinary circumstances 
a vessel discharges her full duty to another 
vessel by a faithful and literal observance 
of the international rules; 158 U. S. 187. 
Where there were no positive rules of navi¬ 
gation on a foreign river, but there was 
a certain practice, it was held that a vessel 
which disregarded the practice was re¬ 
sponsible for a collision occurring thereby ; 
L. R. 15 P. D. 194. A departure from thn 
rules, to be justifiable, must be necessary 
in order to avoid immediate danger. But 
that necessity must not have been caused 
by the negligence or fault of the party dis¬ 
obeying the rule ; and courts of admiralty 
lean against the exceptions ; 18 How. 581, 
583 ; 1 W. Rob. 157, 478. And see 2 Curt. 
C. C. 141, 363 ; 18 How. 581; 150 U. S. 074 ; 
123 id. 349. It is no excuse that a vessel, 
in departing from the navigation rules, 
when rounding the Battery at New York, 
to say that vessels often agree with each 
other to do so, when it appears that the 
vessel in question took upon herself the 
responsibility of departing from the rules 
for her own convenience; 14 U. S. App. 
084. 

The maritime law, however, requires 
that in collision cases every violation of a 
rule of navigation, and every other act or 
omission alleged to be a fault, shall be con- 
sidered in connection with all the attending 
circumstances ; and when by inevitable 
accident, or the fault of one of two collid¬ 
ing vessels, a vessel free from fault is sud¬ 
denly brought into such circumstances of 
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imminent danger as probably to render 
tbe deliberate or proper exercise of the 
judgment and skill of an experienced sea¬ 
man impossible, an error of judgment, or 
other mistake, is not regarded as a legal 
fault; 8 Blatch. 99 ; 19 How. 461 ; 14 Will. 
199; 19 *L 54 ; 54 Fed. Rep. 411 ; 128 U. S. 
849 ; 144 id. 87. 

Tbe proper and continual exhibition of 
tbe bright and colored lights which thee© 
rules and regulation* p r escribe, and their 
careful obeerranoe by the officer of the 
deok and the lookout of every vessel, con¬ 
stitute the very foundation of tbe system 
of navigation established by such rules and 
regulations. The exhibition of suoh lights, 
ana the strict compliance with the rules in 
respect to $t a turning and keeping a compe¬ 
tent and careful person in the proper place 
and exclusively devoted to tbe discharge 
of the duties of a lookout, are of the utmost 
importance. 

The stringent requirement of our mari¬ 
time courts in respect to lookouts may be 
Learned by consulting the following au¬ 
thorities : 10 How. 58u; 13 id. 448; 18 id. 
108, 323 ; 81 id. 548, 570 ; 33 id. 448; 8 Blatch. 
93 ; 5 C. C. App. 890 ; 63 Fed. Rep. 669 ; 60 
id. 1022. Thi 9 rule admits of no exception 
on account of sine, in favor of any craft 
capable of committing injuries ; 56 Fed. 
Rep. 371. A sailing-vessel is entitled to 
assume that a steam-vessel, approaching 
her, is being navigated with a proper look¬ 
out and with reasonable attention to the 
obligations laid upon her; 1 U. 8. App. 11. 
The absence of a lookout is not material 
where the presence of one would not have 
a vailed to prevent a collision ; 144 U. S. 371. 




prescribed by these rules and reguia 
will always by held, prima facie, a fault, 
in a collision case ; 5 How. 411, 465 ; 21 id. 
648, 556; 3 W. Rob. 191; Swab. 120, 245, 
253, 519; 1 Lush. 382 ; 2 Wall. 538. And, 
upon the same principles, the neglect, in a 
fog, to use the prescribed fog-signals will 
also be considered, prima facie , a fault ; 
Desty, Adm. § 300. SeeFoo. 

It will be observed that the duty of 
slackening speed, in all cases when risk of 
collision is involved, is absolutely and im¬ 
peratively imposed upon every steam-ves¬ 
sel, by these regulations, and that they 
require that every steam-vessel shall stop 
ana reverse her engine when necessary to 
avoid a collision. 

The duty of slackening speed in order to 
avoid a collision had been frequently de¬ 
clared by the maritime courts before the 
adoption of these regulations ; 3 Hagg. 
Adm. 414 ; 3 Blatch. §2 ; Swab. 188; 2 W. 
Rob. 1 r 3 id. 95, 270, 377 ; 10 How. 557; 12 
id. 443 ; 18 td. 108; but there was no in¬ 
flexible rule requiring a steamer to slacken 
speed in all cases when there was risk of 
collision ; and the neglect to do it was held 
to be a fault only in those cases where its 
necessity was shown by the proofs. This 
left the question open to be determined by 
the courts in each particular case, and 
perhaps upon vague and unreliable esti¬ 
mates of tune ana distance apd bearings, or 
upon conflicting and unsatisfactory testi¬ 
mony ; hut the legislature, in view of the 
great power and speed of the steamers now 
in general use, ana the very disastrous con¬ 
sequences of a collision of such vessels 
when running at their ordinary speed, has 
wisely m a d e tne duty imperative ; 5 Blatch. 
256 ; 10 How. 586 ; 91 U. 8. 200 ; 7 U. 8. 
App. 20. See Collision ; Mxnrmfi Law. 


NAVTRE. In French Law. A ship. 
Emerig. Traite dee Aetur. c. 0, § 1. 

NAVY . The whole shipping, taken col¬ 
lectively, belonging to the government of 
an independent nation, ana appropriated 
for the purposes of naval warfare. It doee 
not include ships belonging to private in¬ 
dividuals nor (in the United States, at least) 
revenue vessels or transports in the servioe 
of the war department. 

Under the constitution, congress has 
power to provide and maintain a navy. 
Thi* power authorizes the government to 
buy and build vessels of war, to establish 
a naval academy, and to provide for the 


punishment of desertion and other crimes, 
and to make all needful rules for the gov¬ 
ernment of the navy. See 8 Wheat. 887 ; 
20 How. 65 ; 8 Wheat. 870. 

NAVY BILLS. Bills drawn by the 
offioera of the British navy for their pay, 
etc. 

A bill of exchange drawn by the pay¬ 
master of a United States v e ss e l, while 
abroad, to procure money for the expenses 
of his ship or fleet. 

NAVY DEPABTKENT. See Db- 

PABTMENT. 

NAVY LIST. An official account of 
the offioera of the British navy, with a list 
of the ships, published quarterly. 

NAVY PERSONNEL ACT. An 

act of March 3, 1899, 30 Stat. 1004, equaliz¬ 
ing the pay of army and navy officers. The 
act declared that “after June 30 1899, com¬ 
missioned officers of the line of tne navy and 
of the medical and pay corpe shall receive 
the same pay and allowances, except forage, 
as are or may be provided by or in pursuance 
of law for officers of corresponding rank in 
the array.” By a former act, the relative 
rank of army and navy officers was fixed. 
It was, however, a source of dissatisfaction 
to navy officers that some of them did not 
receive the same pay as corresponding offi¬ 
cers of the army, although others received a 
larger pay. To remove this dissatisfaction 
Congress passed the Naval Personnel Act, 
assimilating the pay of navy officers to army 
officers of corresponding rank, with a proviso, 
however, “that no provision of this act shall 
operate to reduce the present pay of any 
commissioned officer now in the navy ; and 
in any case in which the pay of such an 
officer would otherwise be reduced he shall 
continue to receive pay according to existing 
law.” The effect of this legislation was to 
raise the pay of certain navy officers to that 
received oy army officers of corresponding 
rank, and to leave undisturbed tbe present 
pay of certain other navy officers, who were 
already receiving higher pay than army 
officers of the same rank. The intention of 
Congress was evidently to put officers of the 
army and navy on the same footing with 
respect to their general pay, and to make 
the act prospective in its application to 
future legislation, so that if Congress should 
thereafter raise the general pay of army 
officers as fixed by Revised Statutes, section 
1261, a like increase should apply to navy 
officers. 195 U. S. 418, 420, 421. See 
Rank. 

NAVY REGISTER. An offloial list 
published semi-annually of the officers of 
the United States navy, their stations, rates 
of pay, etc., with a list of the ships. 

NAVY REGULATIONS. Regula¬ 
tions established by tbe Secretary of the 
Navy with the approval of the President, 
(12 Stat. 565; Rev. Stat., $ 1547). Such 
regulations have the force of law. 100 U. S. 
22 ; 4 Hoe. (U. S.) 80. 

NE ADMITTAS (Lat.). The name of 
a writ now practically obsolete, so called 
from the first words of the Latin form, by 
which the bishop is forbidden to admit to 
a benefice the other party's' clerk during 
the pendency of a quare Impedit. Fitzh. 
N. B. 37; Reg. Orig. 81 ; 3 Bla. Com. 248 ; 
1 Burn, Eccl. Law 31. 

NE BATLA FAB (he did not deliver). 
In Pleading. A plea in detinue, by which 
the defendant denies the delivery to him 
of the thing sued for. 

NE DISTURB A PAS. In Pleading. 
The general issue in quare impCdit. Hob. 
162. See Rast. Entr. 517; Winch, Entr. 
708. An dr. Steph. PI. 280. 

NS DONA PAS, NON DEDIT. In 
Pleading. The general issue in forme- 
don. It is in tne following formula: 
“ And the said U D, by J K, his attorney, 
comes and defends the right, when, etc., 
and says that the said E F did not give the 
said manor, with the appurtenances, or any 


part thereof, to tbe said G B, and the heirs 
of his body issuing, in manner and form as 
the said A B hath in his count above 
alleged. And of thisthe said C Dputahim- 
self upon the country.” 10 Wentw. PL 10g; 
An dr. Steph. PI. 280. 

NE EXEAT REPUBL1CA, NE EX¬ 
EAT REGNO (Lat.). In Practice. The 
name of a writ originally employed in Eng¬ 
land as a high prerogative process, for 
litio&l purposes ; Story, Eq. Jur. § 1467 ; 
N. H. 858 ; but now applied in civil mat¬ 
ters only, issued by a court of chancery, 
directed to the sheriff, reciting that the de¬ 
fendant in the case is indebted to the com¬ 
plainant, and that he designs going quickly 
into parts without the state, to tbe damage 
of the complainant, and then oommanding 
him to cause the defendant to give bail iq 
a certain sum that he will not leave the 
State without leave of the court, and for 
want of such bail that he, the sheriff, do 
oommit the defendant to prison. 

This writ is a part of tne English chan¬ 
cery practice and is usually a part of that 
practice in states where it is in force. It 
may be issued by the United States District 
Courts ; 48 Fed. Rep. 492. 

Itila writ has been expressly abolished Id very 
many of the states. Yet Its place has beeo filled hjr 
other methods ofjprocedure, similar In effect. The 
constitutions of Vermont, Pennsylvania, Kentucky, 
Mississippi, and Louisiana prohibit any restraint 
upon emigration. In Arkansas tbe writ Is abolished, 
and in the code of New York a system of arrest and 
bail la substituted. In Ohio and California it Is abol¬ 
ished ; STT Ohio 864 ; 49 Cal. 486. In those jurisdic¬ 
tions where ne exeat Is still recognised, the circum¬ 
stances under which the writ will be granted, and 
the requisites to its issuance, are largely regulated 
by statute ; but certain general principles govern 
In nearly every case. These will be found set forth 
In Rhodes v. Cousins, 6 Rand. 191. See 14 Amer. 
Dec. 660, d. 

This writ is issued to prevent debtors from 
escaping from their creditors. It amounts, 
in ordinary civil cases, to nothing more 
than process to hold to bail, or to compel a 
party to give security to abide tbe decree 
to be made in his case; Bisp. Eq. §86 ; 2 
Kent 82 ; 1 Clark 551 ; Beamee, Ne Exeat: 
13 Viner, Abr. 587 ; 1 Suppl. to Ves. Jr. 83, 
352, 467; 1 Bla. Com. 188; Madd. Ch. Pr.; 
1 Smith, Ch. Pr. 576; 19 V. & B. 312; 6 
Johns. Ch. 138; 27 Ohio 066 ; 46 Vt. 708; 
1 Del. Ch. 32 ; td. 295 ; 6 Phila. 143. 

Arrest under this writ is not in violation 
of a constitutional provision that a person 
shall not be imprisoned for debt, unless in 
cases of tort, or where there is a strong pre¬ 
sumption of fraud ; 10 Colo. 75. 

The writ may be issued against foreigners 
subject to the jurisdiction of the court, citi¬ 
zens of the same state, or of another state, 
when it appears by a positive affidavit that 
the defendant is about to leave the state, 
or has threatened to do so, and that the 
debt would be lost or endangered by his 
departure ; 3 Johns. Ch. 75, 412 ; 7 td. 192 ; 
1 Hopk. Ch. 499. On the same principle 
which has been adopted in the courts of 
law that a defendant could not be held to 
bail twice for the same cause of action, it 
has been decided that a writ of ne exeat 
was not properly issued against a defendant 
who haa been held to bail in an action at 
law; 8 Ves. 594. 

This writ can be issued only for equitable 
demands ; 4 Dea. Eq. 108 ; 0 Johns. Ch. 138 ; 
1 Hopk. Ch. 499; and not where the plain¬ 
tiff by process of law may hold the defend¬ 
ant to bail; 8 Bro. C. C. 218; 8 Ves. Jr. 
593 ; 36 Ga. 578 ; 18 N. J. Eq. 249 ; 28 Wise. 
245 ; and where there is an adequate rem¬ 
edy at law, the writ will be dissolved; 80 
Ga. 965. It may be allowed in a case to 
prevent the failure of justice; 2 Johns. Ch. 
191. When the demand is strictly legal, it 
cannot be issued, because the court has no 
jurisdiction. When the court has concur¬ 
rent jurisdiction with the courts of com¬ 
mon law, the writ may, in such case, issue, 
unless the party has been already arrested 
at law ; 2 Johns. Ch. 170. In all cases 
when a writ of tie exeat is claimed, the 
plaintiff's equity must appear on the face 
of the bill; 8 Johns. Ch. 414. 

The writ may be provided forin the final 
decree and will continue in force until dis¬ 
solved by the oourt or until the decree is 
satisfied ; 48 Fed. Rep. 492. It is not super- 
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seded by a subsequent bond for the per¬ 
formance of final decree; 86 Atl. Rep. (N. 
J.) 951. It may be granted on motion 
founded on affidavit, but where the facts 
charged in the bill are such as to entitle 
the complainant to the writ, it is sufficient 
to refer to them as showing the ground of 
the complainant's demand without restate 
ing them in the affidavit; 1 Del. Ch. 32. 

The amount of bail is assessed by the 
court itself; and a sum is usually directed 
sufficient to cover the existing debt and a 
reasonable amount of future interest, hav¬ 
ing regard to the probable duration of the 
suit; 1 Hopk. Ch. 501. 

The defendant arrested upon a writ of 
ue exeat may obtain a discharge of the writ 
upon giving bond, with surety, to answer 
and bis amenable to the process of the 
court; 141 LF. S. 2G0. 

EE IN JUSTE VEXES (L&t.). In 
Old English Law. The name of a writ 
which issued to relieve a tenant upon 
whom his lord had distrained for more 
services than he was bound to perform. 

It was a prohibition to the lord, not un- 
justly to distrain or vex his tenant. Fitzh. 
N. B. Having been long obsolete, it was 
abolished in 1833. 

NE LUMTNIBUS OFFICIATUR 

(Lat.). In Civil Law. The name of a 
servitude which restrains the owner of a 
house from making such erections as ob¬ 
struct the light of the adjoining house. 
Dig. 8. 4. 15. 17; Servitude. 

NE RECIPIATUE (Lat.). That it 
be not received. A caveat or words of 
caution given to a law officer, by a party 
in a cause, not to receive the next proceed¬ 
ings of his opponent. 1 Sell. Pr. 8. 

NE BELESSA PAS (Law Fr,). The 
name of a replication to a plea of release, 
by which the plaintiff insists he did not re¬ 
lease. 2 Bulstr. 55. 

NE TOQUES ACCOUPLE (Law 
Fr.). In Pleading. A plea by which the 
party denies that he ever was lawfully 
married to the person to whom it refers. 
See the form, 2 Wils. 118; 10 Wentw. PI. 
158 ; 2 H. Bla. 145 ; 3 Chitty, PI. 599. 

NE TOQUES EXECUTOR. In 
Pleading. A plea by which the party 
who uses it denies that the plaintiff is an 
executor, as he claims to be ; or that the 
defendant is executor, as the plaintiff in 
his declaration charges him to be. 1 
Chitty, PI. 484; 1 Saund. 274, n. &; 
Comyns, Dig. Pleader (2D 2); 2 Chitty, 
PI. 498. 

NE TOQUES SEISIE QUE 
DOWER. In Pleading. A plea by 
which a defendant denies the right of a 
widow who sues for and demands her 
dower in lands, etc., late of her husband, 
because the husband was not on the day 
of her marriage with him, or at any time 
afterwards, seised of such estate, so that 
she could be endowed of the same. See 2 
Saund. 329; 10 Wentw. PI. 159 ; 3 Chitty, 
PI. 568, and the authorities there cited. 

NE TOQUES SON RECEIVER. 
In Pleading. The name of a plea in an 
action of account-render, by which the de¬ 
fendant affirms that he never was receiver 
of the plaintiff. 12 Viner, Abr. 183. 

NE VARIETUR (Lat. that it be not 
changed). A form sometimes written by 
notaries public upon bills or not«9. for the 
purpose of identifying them. This does 
not destroy their negotiability. 8 Wheat. 
338. 

NEAP TIDES. Those tides which 
happen between the full and change of the 
moon, twice in every twenty-four hours. 
18 Cal. 21. 

Tides in which the nse and fall is least, 
occurring after the first and third auarters 
of the moon. English. Cf. Spring Tides. 

NEAR. Close or at no great distance. 
109 N. C. 858. Near is a relative term, 
and its precise meaning depends upon cir¬ 
cumstances ; 44 Mo. 197: 5 Allen 221 : 89 


N. J. Eq. 485; 108 U. 8. 211; 31 Fed. Rep. 
872. 

Two and one half miles was held to be 
near; 44 Mo. 197. See At or Near. 

NEAREST. Not necessarily nearest 
by geographical measurement, but by con¬ 
venience of access, having regard to the 
usual travelled route. 54Tex. 807. See 
Mileage. 

NEAT, NET. The exact weight of 
an article, without the bag, box, keg, or 
other thing in which it may be enveloped. 

NEAT CATTLE. Oxen or heifers. 
Wnart. Diet. “ Beeves’* may include neat 
stock, but all neat stock are not beeves ; 
86 Tex. 324 ; 32 id. 479. The term neat 
cattle includes a cow. 17 S. W. Rep. (Mo.) 
745. 

NEAT LAND. Land let out to the 
yeomanry. S. W. Cowel. 

NEATNESS. In Pleading. The 
statement in apt and appropriate words 
of all the necessary facts and no more. 
Lawes, Plead. 62. 

NEBRASKA . One of the states of the 
American Union, being the thirty-seventh 
admitted to the Union. 

Its territory formed a part of the province of Lou¬ 
isiana as ceded by France, and was afterwards in¬ 
cluded in tbe district and the territory of Louisiana 
as organized in 1801 and 1805, respectively, and in 
the territory of Missouri, to which the name of the 
last-named territory was changed in 1812. The ter¬ 
ritory of Nebraska, extending beyond the limits of 
the present state westward to tne summit of the 
Rocky Mountains, and northward to the British 
possessions, was organized by the act of May 80, 
1654. An enabling act for the formation of a state 
government was passed April 19,1884 ; a state con¬ 
stitution was adopted June 21, 18GG ; on the 0th of 
February, 1867, an act was passed for the admission 
of the state into the Union, on condition tiiat civil 
rights and the elective franchise should be secured 
to all races, excepting Indians not taxed; and oq 
the first of March, 1807, a proclamation by the pres¬ 
ident announced the acceptance of this condition, 
whereupon by the terms of the act the admission 
of the state became complete. 

NECATINE. The act of killing. 

NECESSARIES. Such things as are 
proper and requisite for the sustenance of 
man, including food, clothing, medicine, 
and habitation. 47 Minn. 250. 

The term necessaries is not confined 
merely to what is requisite barely to sup¬ 
port life, but includes many of the con¬ 
veniences of refined society. It is a relative 
term, which must be applied to the circum¬ 
stances and conditions of the parties ; Add. 
Contr. 382; 7 S. & R. 247. Ornaments and 
superfluities of dress, such as are usually 
suitable to the party’s rank and situation 
in life; 1 C&mpb. 120 ; 7 C. & P. 52 ; 8Teim 
578 ; 47 Minn. 250 ; some degree of educa¬ 
tion ; 4 M. & W. 727 ; 16 Vt. 683; lodging 
and house-rent; 1 B. & P. 840 ; see 12 Mete. 
559 ; 1 M. & W. 67 ; 5 Q. B. 606; board 
bill ; 83 Me. 305 ; pew rent; 40 Conn. 75 ; 
horses, saddles, bridles, liquors, pistols, but 
powder, whips, and fiddles have been held 
not to be necessaries ; 1 Bibb 519; 2 N. & 
M’C. 524. Nor is an infant liable on a con¬ 
tract for the erection of a dwelling-house ; 
78 Hun 603. But a racing bicycle is a nec¬ 
essary for an apprentice earning 21a. a week 
and living with his parents ; 78 L. T. 296. 

The rple for determining what are neces¬ 
saries is that whether articles of a certain 
kind or certain subjects of expenditure are 
or are not such necessaries as an infant 
may contract for, is a matter of law, and 
for instruction by the court; but the ques¬ 
tion whether any particular things come 
under these classes, and the question, also, 
as to quantity, are generally matters for the 
jury to determiue ; 10 Vt. 225 ; 12 Mete. 
559; 11 N. H. 51 ; 1 Bibb 519 ; 2 Humphr. 
27 ; 3 Day 37 ; 6 M. &W. 42 ;6 C. & P. 690 ; 
Ans. Contr. 113; Poll. Contr. 67. 

Infants, when not maintained by parent 
or guardian, may contract for necessaries ; 
4 M. & W. 727 ; 16 Mass. 28 ; 10 Mo. 451 ; 9 
Johns. 141; 25 Atl. Rep. (R. I.), 345. But 
when living with and supported by their 

r Lrents they are not liable for necessaries ; 

Wend. 403 ; 61 Ill. 177; 48 Mo. App. 59; 
Ewell, Lead. Cas. 55. Nor can an infant 
pledge his father’s credit, as a wife can her 
husband's, for abandonment of duty; 17 


Vt. 848 ; 6 M. A W. 482 ; 8choul. Dom. Rel. 
828. Infants are not liable at law for bor¬ 
rowed money, though expended for neces¬ 
saries ; 10 Mod. 67; 1 Bibb 519 ; 7 W. & 8 
83, 88 ; 10 Vt. 225. See 1 P. Wms. 558 ; 7 
N. H. 868 ; 2 Hill 8. C. 400; 32 N. H. 345. 
Otherwise in equity; 1 P. Wms. 558; 2 
Duvall 149 ; 7 W. & S. 88. But they are 
liable for money advanced at their request 
to a third party to pay for necessaries ; 1 
Den. 460 ; 10 Cush. 438; 7 N. H. 808; 2 Hill 
S. C. 400 ; 83 Me. 805. An infant is not 
Liable upon a bill of exchange at the suit of 
an indorsee of the bill, although it was ac¬ 
cepted for the price of necessaries; [1891] 
1 Q. B. 418. Services rendered by an at¬ 
torney to an infant in examining the pulv 
lie records and advising him as to his rights 
to certain property are not necessaries ; 48 
Neb. 891. Necessaries for tbe infant’s wifa 
and children are necessaries for himself; 
Stra. 168; Com. Dig. Enfant (B5); 1 Bibb 
519; 2 N. & M’C. 523 ; 9 Johns. 144; 10 
Mass. 31 ; 14 B. Monr. 232. As to a note or 
acceptance by an infant for necessaries, see 
35 Cent. Law J. 203. See Infant. 

When a wife is living with her husband, 
it is presumed that she has his assent to 
pledge his credit for necessaries. See 35 
Me. 332 ; 83 id. 132 ; 79 Wis. 147 ; 64 Hun 
034. But this presumption may be rebutted 
by showing a prohibition on his part or that 
he has already supplied her with neces¬ 
saries. The fact of cohabitation is not con¬ 
clusive of the husband’s assent; 2 Ld. 
Raym. 1006 ; 34 N. H. 420 ; 39 N. Y. 351 ; 
Schoul. Dom. Rel. 80:29 Am. L. Reg. 324. 
But if the husband altogether neglects to 
supply the wife, she may pledge his credit 
notwithstanding he has forbidden trades¬ 
men to trust her; the law here raising a 
presumption of agency to enforce the mari¬ 
tal obligation and protect the wife; 41 
Barb. 558; 15 Conn. 535 ; Schoul. Dom. 
Rel. 77 ; 2 Misc. Rep. 49. A wife is ordi¬ 
narily authorized to purchase clothing on 
the husband’s credit only in case of neces¬ 
sity, and where the wife has habitually 
clothed herself out of her separate income 
which is adequate for that purpose, the 
husband is not liable for clothing ordered 
by her ; 47 N. E. Rep. 408 ; 114 Mass. 424 ; 
133 id. 513. See 67 Me. 238. The husband 
is also liable when away from his wife 
without her fault or by his own miscon¬ 
duct ; 24 Ala. 337 ; 8 la. 51 ; 8 Gray 172 ; 2 
Kent 146 ; 43 111. App. 39 ; 160 Mass. 149. 
In order to charge a husband with neces¬ 
saries sold to his wife, it must affirmatively 
appear that the goods were sold on the 
husband's credit; 7 Misc. Rep. 118. But 
otherwise where it is the wife’s fault; 10 
Ill. 569 ; 29 N. H. 63 ; 40 Vt. 68 ; 19 Wise. 
268. But if the wife elopes, though it be not 
with an adulterer, he is not chargeable 
even for necessaries; the very fact of the 
elopement and separation is sufficient to 
put persons on inquiry, and whoever gives 
credit to the wife afterwards gives it at his 
peril; 1 Stra. 647; 11 Johns. 281 ; 3 Pick. 
289 ; 2 Halst. 146 ; 2Kent 123 ; Bacon, Abr. 
Baron and Feme (H); 1 Hare & W. Sel. 
Dec. 104, 106 ; 6 C. B. N. s. 519 ; 19 Wise 
268. See Married Woman. Insane per¬ 
sons are liable for necessaries; Pars. Contr. 
420, note 2; 5 B. & C. 170; 10 Allen 59 ; 56 
Me. 308. See, generally, Schouler, Dom. 
Rel.; Ewell, Lead. Cas. on Coverture, etc.; 
29 Am. L. Reg. 324 ; 32 Mich. 204 ; 12 Lawy. 
Rep. Ann. 859; Married Woman. 

NECESSARY. Reasonably conven¬ 
ient. 19 So. Rep. 202. 

This word has great flexibility of mean¬ 
ing. It is used to express mere convenience, 
or that which is indispensable to the ac¬ 
complishment of a purpose, 43 Ill. 307. It 
frequently imports no more than that one 
thing is convenient, or useful, or essential 
to another; 4 Wheat. 414. 

The word admits of all degrees of compari¬ 
son ; and is often connected with other words, 
which increase or diminish the impression 
the mind receives of the urgency it imports. 

A thing may be necessary, very necessary, 
absolutely or indispensably necessary. 4 
Wheat. (U. S.) * 413, 414. 

To employ the means necessary to an end. 
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js gonorrilv undorst ood ss employ inn nnv 
moans ealruliited to produce tin' end, ami 
not as U'inn confined to those single means, 
without which the end would be entirely 
unattainable. hi. 

What is "neeossnry to the beneficial enjov- 
ment of an estate” cannot reasonably lx' held 
to be limited to absolute physical necessity, 
but to what is reasonably necessary. Ander¬ 
son ; S Allen tv Necessary help for t nr warden 
of a prison includes the services of a physi¬ 
cian. hi.. 13 Nev. 420. Necessary house¬ 
hold furniture includes more articles than 
such as are absolutely indispensable,— 
articles which, to the common understanding, 
an' required for comfort and convenience. 
But “necessary” is not to have the liberal 
sense given it in the rule as to “necessaries/’ 
q. v. Id.; 43 Conn. 529. Necessary impli¬ 
cation, in construing a will, means so strong 
a probability of intention that au intention 
contrary to that imputed cannot be sup¬ 
posed. Id.; 1 Yes. & B. * 460. Referring to 
taking private property for public uses, 
necessary means expedient. Id.; 7 Cow. 
606. Necessary repairs to a vessel means 
such as arc reasonably proper under the 
circumstances ; not merely such as are indis¬ 
pensable for the safety of the ship or the 
I'ccompliehment of the voyage. Id.; 3 
bi:mn. 237. 


contrary of a thing impossible. 

Necessity is of three sorts: of conserva¬ 
tion of life; see Duress ; of obedience, as 
the obligation of civil subjection, and, in 
some cases, the coercion of u wife by her 
husband ; and necessity of the act of God, 
or of a stranger. Jacob; Moz. & W, 

Whatever is done through necessity is 
done without any intention : and as the 
act is done without will (g. v.) and is com¬ 
pulsory, the agent is not legally responsible; 
Whart. Cr. L, § 9ft; Bacon, Max. Reg. 5. 
Hence the maxim, Necessity has no law ; 
indeed, necessity is itself a law which can¬ 
not be avoided nor infringed. Clef des 
Lois Rom. ; Dig. 10. 3. 10. 1 ; Comyns, Dig. 
Pleader (8 M 20, 8 M 30). As to the cir¬ 
cumstances which constitute necessity, see 
1 Russ. Cr. 16, 20; 2 Stark. Ev. 718 ; 81 Ind, 
189 ; 4 Cush. 243; 55 Ga. 12fl. 

NECK. In Mining. An entry 
driven narrow, or just wide enough to 
allow a car track into the room from which 
this "neck” is the outlet for the coal, as 
mined, to the cross entry. 160 Ky. 669, 170 
9. W. 14. 

NECK-VERSE. The Latin sentence 
Miserere mei , Deus, Ps. li. 1, because the 
reading of it was made a test for those who 
claimed benefit of clergy (q. v.). 


As used in a code exempting the wages 
of a laboring man when necessary for r he 
support of his family in i chole or in part, 
it does not mean that Iris wages must be 
absolutely iudispensable to the bare sub¬ 
sistence of the family and that the fkmily 
could not live without them, but is used in 
a broader and less rigid sense looking rather 
to the comfort and well being of tne fam¬ 
ily. and contemplates the furnishing to it 
whatever is necessary to its comfort and 
well-being as distinguished from luxuries. 
29 Pac, Rep. (Mont.) 337, 

Witness fees are not necessary disburse¬ 
ments where witnesses were not called at 
the trial, unless the party shows why he 
did not call them ; 28 N. Y. Supp. 663. 

Necessary material for the construction 
of a railroad includes the railroad as a 
completed structure, station buildings, 
depots, machine shops, side tracks, turn 
outs, and water tanks. 150 U. S. 1. 

Necessary help . A physician may be ap¬ 
pointed by a warden of a state prison under 
authority to appoint all necessary help. 13 
Nev. 419. 

Necessary implication. In construing a 
will, not a natural necessity, but so strong 
a probability that a contrary construction 
cannot be supported. 1 V. & B. 466. 

NECESSARY APPARATUS. All 

>ui-h articles as arc usually employed in tin- 
business referred to. 7 J. J. Mar (Ky.) 113. 

NECESSARY BALLAST. . The bal¬ 
last reasonably necessary to complete the 
road for the purpose for which it was built. 
139 Ky. 358, 104 S. W. 370. 


NECESSARY DOMICIL. That kind 
of domicil which exists by operation of law, 
as distinguished from voluntary domicil or 
domicil of choice. 

NECESSARY EXPENSE. The ac¬ 
quisition of a place or home for a building 
and loan association for the conduct of its 
business is & "necessary expense,” within 
a statute, making provision for the allowance 
of necessary and proper expenses from 
moneys accumulated. 129 Ky. 755, 112 S. 
W. 864. 

NECESSARY SUPPLIES. The 

transportation of children to and from school 
in wagons held not to be "necessary supplies” 
within a clause relating to additional tax of 
subchstricts for educational purposes. 146 
Ky. 460, 142 8. W. 1041. 


NECESSITOUS CIRCU: 
STANCES. In the civil code of Louisii 
the words are used relative to the forti 
or the deceased and to the condition 
which the claimant lived during the n: 
nage. 43 La. Ann. 1140. 

NECESSITY. That which makes 


If a monk had been taken 
For stealing of bacon, 

For burglary, murder, or rape ; 

If he coula but rehearse 
(Well prompt) his necfe-verse, 

He never could fell to escape. 

Brit. Apollo 1710 ; Whart. Diet. 

NEEDLESSLY. In a statute with ref¬ 
erence to the needless killing or bad treat¬ 
ment of animals, it denotes an act done 
without any useful motive, in a spirit of 
wanton cruelty, or for the mere pleasure of 
destruction. 29 N. E. Rep. (III.) 983; 87 
Ark. 460 ; 4 Mo, App. 215. 

NEE AS. That which is against right 
or divine Law; a wicked thing or act. 
Calv. Lex. 

NEGATIVE. Negative propositions 
are usually much more difficult of proof 
than affirmative, and in cases where they 
are involved, it is often a nice question upon 
which side lies the burden of proof. The 
general rule has been thus stated ; Whoever 
asserts a right dependent for its existence 
upon a negative, must establish the truth 
of the negative, except where the matter 
is peculiarly within the knowledge of the 
adverse party. Otherwise rights of which 
a negative forms an essential element may 
be enforced without proof; 72 Ind. 113; 
6. C. 37 Am. Rep. 141; 78 N. Y. 480. Thus 
inactions for malicious prosecution, the 
plaintiff must prove that there was no 
probable cause ; 67 Ind. 375 ; 2 Green 1. Ev. 
§ 454. The rule applies whenever the claim 
is founded in a breach of duty in not re¬ 
pairing highways, and in cases of mutual 
negligence ; 78 N. Y. 480 ; Shearm. & Red. 
Neg. 312. So one must prove the allega¬ 
tion that a negotiable promissory note was 
not taken in payment of a debt; 68 Ind. 
254. So the onus is on a plaintiff who as¬ 
signs as a breach by tenant that he did not 
repair; 9 C. & P. 734 ; 6 H. L. C. 672 ; 12 
Mod. 526. In all actions for breach of 
warranty of the soundness of a personal 
chattel, the plaintiff must prove the nega¬ 
tive. “ It may be stated as a test admit¬ 
ting of universal application, that whether 
the proposition be affirmative or negative, 
the party against whom judgment would 
be given, as to a particular issue, supposing 
no proof to be offered on either side, has 
on him, whether he be plaintiff or defend¬ 
ant, the burden of proof which he must 
satisfactorily sustain.” 1 Whart. Ev. § 857; 
see 14 M. & W. 95 ; 5 Cra. C. G\ 298 ; 119 
Mass. 469 ; 47 Pa. 476; 62 N. Y. 448 ; 88 
Miss. 292 ; 89 Wis. 520; 60 Ill. 428 ; 52 Mo. 
890; 128 U. 8. 817; article in 26 Alb. L. 
Jour. 124; Burden of Proof: Tayl. Ev. 
8 36ft. 

NEGATIVE AVERMENT. In 
Ple adin g. An averment in some of the 
pleadings in a case in which a negative is 
asserted. 


NEGATIVE CONDITION. One 

where the thing which is the subject of it 
must not happen. 1 Bouvier, Inst. n. 7S1. 
See Positive Condition. 

NEGATIVE COVENANT. See 

Covenant. 

NEGATIVE EASEMENT. See 

Easement. 

NEGATIVE PREGNANT. In 

Pleading. Such a form of negative ex¬ 
pression as may imply or carry within it 
an affirmative. 184 Ind. 46. 

Thus, where a defendant pleaded a li¬ 
cense from the plaintiff’s daughter, and the 

E laintiff rejoined that he did not enter by 
er license, the rejoinder was objected to 
successfully as a negative pregnant; Cro. 
Jac. 87. The fault here lies in the am¬ 
biguity of the rejoinder, since it does not 
appear whether the plaintiff denies that 
the license was given or that the defend¬ 
ant entered by the license ; Steph. PI. 361. 

This ambiguity constitutes the fault; 
Hob. 295 ; which, however, does not appear 
to be of much account in modern pleading ; 
Com. Dig. Pleader (R 6); Gould, PI. c. 6, § 
36. 

A special denial in the words of the al¬ 
legation denied is a mere negative pregnant 
and a motion to make more definite and 
certain will lie; 60 Hun 582. A mere 
denial in the language of the complaint, 
that a partial payment was made on a spe¬ 
cified day, is an admission that the payment 
was made on some other day ; 81 Wis. 581. 

NEGATIVE STATUTE. One which 
is enacted in negative terms, and which so 
controls the common law that it has no 
force in opposition to the statute. Bac. 
Abr. Statutes (G); Brook, Abr. Parliament y 
pi. 72 ; Bish. Writ. L. § 153. 

jyjgQGTTYnARE- To claim kindred. 
Jac. L. Diet. 

NEGLECT, To omit, as to neglect 
business, or payment, or duty, or work. It 
does not generally imply carelessness or 
imprudence, but simply an omission to do 
or perform some work, duty, or act. 54 N. 
Y. 262. See Negligence. Gross Neglect. 
Unavoidable Delay Wilful Neglect. 

NEGLECTED CHILD. See De¬ 
pendent Child* 

NEGLIGENCE. The omission to do 
something which a reasonable man, guided 
by those considerations which ordinarily 
regulate the conduct of human affairs, 
would do, or the doing something which a 

f rudent and reasonable man would not do. 
1 Ex. 784. See Webb, Poll. Torts 637 ; 4 
Ind. App. 515. The standard is not that 
of a particular man, but of the average 
prudent man ; 3 Bing. n. c. 468. 

The failure to observe, for the protection 
of the interests of another person, that 
degree of care, precaution, and vigilance 
which the circumstances justly demand, 
whereby such other person suffers injury. 
Cooley, Torts 630 ; 91 Cal. 296. 

The absence of care according to circum¬ 
stances. See 78 Pa. 219; 46 Tex. 356; 9W. 
Va. 252. 

Such an omission by a reasonable person, 
to use that degree of care, diligence, and 
skill which it was his legal duty to use for 
the protection of another person from in¬ 
jury as, in a natural and continuous se¬ 
quence, causes unintended injury to the 
latter. 25 Fla. 1. 

The failure to do what a reasonable and 
prudent person would ordinarily have done 
under the circumstances of the situation, 
or the doing what such a person under the 
existing circumstances would not have 
done. 95 U. S. 441. See 82 Wis. 408. 

Negligence, in its civil relation, is such 
an inadvertent imperfection, by a respon¬ 
sible human agent, in the discharge of a 
legal duty, as immediately produces, in an 
orainaiy and natural sequence, a damage 
to another. Whart. Negl. g 3. It is con¬ 
ceded by all the authorities that the stand¬ 
ard by which to determine whether a per¬ 
son has been guilty of negligence is the 
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conduct of the prudent or careful or dili¬ 
gent man. Bigelow, Torts 261; 72 Tex. 
m ; 85 Ky. 423 ; 129111. 335 ; 85 Term. 465. 
See 116 Mo. 450. 

It is synonymous with, or about equiv¬ 
alent to, common prudence. 79 Ga. 44. 

The opposite of care and prudence, the 
omission to use the means reasonably neces¬ 
sary to avoid injury to others. 39 111. 353. 
Opposed to diligence or carefulness. 95 
Cal. 279. 

The result of a failure to perform a duty. 
109 Mo. 187; 33 Neb. 802. It implies a duty 
as well as its breach, and the fact can never 
be found in the absence of a duty ; 55 Ark. 
428. 

When a contract creates a duty, the neg¬ 
lect to perforin that duty, as well as the 
negligent performance of it, is a ground of 
action for tort. Hence it is at the election 
of the party injured to sue either on the 
contract or on the tort; Whart. Negl, § 
435 ; 4 Gray 485 ; 24 Conn. 392 ; but there 
must be privity of contract between the 
parties, therefore an attorney who made a 
mistake in drawing a will is not liable to a 
person, who, by the mistake, is deprived of 
a gift intended for him by the testator ; 110 
Cal. 339. 

It is said that liability for negligence 
depends on the probability of the conse¬ 
quences, i. e. its capability of being foreseen 
by a reasonable man ; Poll. Torts 37. 

A person is expected to anticipate and 
guard against all reasonable consequences, 
but not against that which no reasonable 
man would expect to occur. See 5 Ex. 248. 
Some cases have gone to the extent of 
maintaining an action in tort even where 
no attempt lias been made to perform a 
contract; 13 IreU. 39 ; 11 Cl. & F. 1. 

It is said not to be essential to constitute 
negligence that the damage caused might 
reasonably have been expected from the 
negligent act; Whart. Negl. § 16. Thus 
Gray, C. J., says, in 107 Mass. 494: “ A 
man who negligently sets fire on his own 
land and keeps it negligently, is liable to an 
action at common law for any injury done 
by the spreading or communication of the 
lire directly from his own land to the prop¬ 
erty of another, whether through the air 
or along the ground, and whether he might 
or might not have reasonably anticipated 
the particular manner in which it was com¬ 
municated.” And in L. R. 6 C. P. 14, where 
a railway company left u pile of rubbish in 
hot weather by the side of their track, and 
the pile was ignited by sparks from an 
engine, and the fire crossed a field and 
burned the plaintiff’s cottage, Channell, B., 
said : * 4 When there is no direct evidence of 
negligence, the question what a reasonable 
man might foresee is of importance in con¬ 
sidering the question whether there is evi¬ 
dence for the jury of negligence or not, . . . 
but when it has been once determined that 
there has been evidence of negligence, the 
person guilty of it is equally liable for its 
consequences, whether he could have fore¬ 
seen them or not.” 

Where a person unlawfully injures an¬ 
other, he is liable in damages, without re¬ 
gard to the intention with which the act 
was done ; 32 N. J. L. 554 : 44 N. H. 211; and 
good faith does not excuse negligence ; 32 
Vt. 652 ; 3 Sneed 677. As to the right of 
action for negligence resulting in the death 
of the injured person, see Actio Person¬ 
alis Moritur Cum Persona. 

The damage caused must arise from in¬ 
advertence. If it be intentional, a suit for 
negligence will not lie; the remedy is in 
trespass and not case. 

One negligent person cannot escape lia¬ 
bility for his negligence because the neg¬ 
ligence of another concurred in producing 
the injury ; 119 Ind. 583. 

Proof of negligence. The first requisite 
for the plaintiff is to show the existence of 
the duty which he alleges has not been per¬ 
formed, and then he must show a failure 
to observe this duty; that is, he must es¬ 
tablish negligence on the defendant's part. 
This is an affirmative fact, the presump¬ 
tion always being, until the, contrary ap¬ 
pears, that every man will perform his 
auty; Cooley, Torts 659. It is not suffi¬ 


cient for the plaintiff to prove a state of 
facts consistent with the accident having 
been caused either by the negligence of the 
defendant or by that of the person injured. 
He must prove that it was caused by the 
defendant; 12 App. Cas. 41. In many cases 
evidence of the injury done makes out a 
prtma facie case of negligence on the de¬ 
fendant’s part; for instance, when a bailee 
returns in an injured condition an article 
loaned to him, or when a passenger on a 
railway‘train is injured without fault on 
his part. 


immunity from the results of its own neg¬ 
ligence or that of its agents; 4 Ohio St. 
362; 114 Pa. 523; 111 N. C. 482: 94 Ind. 
281 ; 34 Ga. 315; 90 Tenn. 17 ; 2 Hill N. Y. 
623 ; 101 Mo. 631 ; 84 Ill. 239; 14 Bush 590; 
89 Ala. 294; 3 Col. 280 ; 41 Conn. 333; 4 
Sandf. 136 ; 102 Mass. 552 ; 26 Gratt. 328; 
3 Kan. 205 ; 60 Miss. 191 ; 9 Ir. R. C. L. 20; 
75 Tex. 300 ; 4 Ben. 271 ; this may be con¬ 
sidered as the rule generally followed in 
this country, in which the leading case is 
Railroad Co. v. Lockwood, 17 Wall. 357, 
where the authorities are collected by 
Bradley, J. In England, however, the 
courts seem to find no conclusive objection 
to sustaining such contracts when specially 
made ; L. R. 10 Q. B. 212; 5 East 438; 23 
U. C. Q. B. 600 ; and in New York, though 
the contracts are upheld, it is only when 
expressed in clear and specific language 
and not by mere general words in the usual 
printed bills of lading or receipts; 1 Jones 
AS. 423 ; 10 id. 196, following 56 N. Y. 
168; 71 id. 180. So the liability may be 
limited in consideration of a reduced rate 
of transportation; 86 Va. 481 ; L. R. 8 H. 
L. 703 ; L. R. 10 Q. B. D. 250 ; 18 C. B. 805 ; 
29 L. J. Ex. 441; or by special contract, for 
all negligence except gross; 42 Ill. App. 
822. Such a contract, made in New York, 
was enforced in an action in Pennsylvania 
according to tjie law of New York ; 128 Pa. 
217. See 35 A. & E. R. Cas. 672; Common 
Carriers : Flao. 

By an act of February 13, 1893 (Harter 
Act), common carriers by land or sea can¬ 
not exempt themselves from responsibility 
for loss or damage arising from the negli- 

g ence of their own servants, and any stipu- 
ition for such exemption is contrary to 
public policy and void. The Harter Act 
(q. v .) provides that if the owner of a vessel 
transporting merchandise to or from any 
port in the United States shall exercise due 
diligence to make the said vessel in all 
respects seaworthy, when properly manned, 
etc., neither the vessel, or her owner or 
charterer, shall be liable for errors in navi¬ 
gation or in the management of the vessel. 
In England, except so far as controlled by 
the railway and canal traffic act of 1854, 
carriers can exempt themselves from re¬ 
sponsibility for loss occasioned by the 
negligence of servants ; 42 Ch. D. 321 ; 168 
U. 3. 116. 

Taking precaution after an accident 
against the future is not to be construed as 
an admission of responsibility for the past; 
20 U. S. App. 326; so a subsequent altera¬ 
tion or repair of the machine which caused 
an injury is not evidence of negligence in 
its original construction ; 144 U. S. 202. 

There is a rule exempting public chari¬ 
table corporations from liability for negli¬ 
gence, but the Young Men's Christian As¬ 
sociation is not within the rule ; 195 Mass. 
280 . 

Law or fact. It is generally said that the 
question of negligence is a mixed question 
of law and fact, to be decided by tne court 
when the facts are undisputed or conclu¬ 
sively proved, but not to be v(ithdrawn 
from the jury when the facts are disputed, 
and the evidence is conflicting; Whart. 
Negl. §420; 134 Ind. 289; seel7R. 1-058; 
86 W. Va. 829. In the great majority of 
cases the question is left to the jury to 
determine whether the defendant's conduct 
was reasonable under the circumstances. 
When a well-recognized legal duty rested 
upon the plaintiff, it is usual for the court 
to define this duty to the jury, and leave to 


it the question as to whether the plaintiff 
fulfilled this duty. More recently the courts 
liave drawn a distinction between what is 
evidence of negligence for the jury and 
what is negligence per se, and therefore a 
question of law for the court, and the tend¬ 
ency has been rather to increase the num¬ 
ber of cases in which the question of negli¬ 
gence is passed upon by the court. In Penn¬ 
sylvania, when the standard of duty is 
defined by law, and is the same under all 
circumstances, and when there has been 
such an obvious disregard of duty and safety 
as amounts to misconduct, the courts have 
withdrawn the case from the consideration 
of the jury. It is said to be clear, by most 
of the authorities, that when the facts are 
found, and it is perfectly manifest that a 

S rudent man would or would not do as the 
efendant has done, the court may rule ac¬ 
cordingly, or rather, may direct the jury to 
find accordingly. The same is also true 
when the law has prescribed the nature of 
the duty, and also when there exists a 
well-known practice in the community, of 
a proper cliaracter. In other cases, the in¬ 
ference concerning negligence is left to the 
jury ; Bigelow, Torts 263 ; 35 W. Va. 389. 
See Bigelow, L. C. Torts 580. When the 
evidence is conflicting, the court should in¬ 
struct the jury that there would or would 
not be negligence, accordingly as they 
might find the facts ; 110 N. C. 58. 

“ When the circumstances of a case are 
such that the standard of duty is fixed, 
when the measure of duty is defined by 
law and is the same under all circum¬ 
stances, its omission is negligence and may 
be so declared by the court. But it is said 
that when the negligence is clearly defined 
and palpable, such that no verdict of a jury 
could make it otherwise, or when there is 
no controversy as to the facts, and from 
these it clearly appears what course a per¬ 
son of ordinary prudence would pursue un¬ 
der the circumstances, the question of neg¬ 
ligence is purely one of law.” 2 Thomp. 
Negl. 1236. 

“Asa general rule, a question whether a 
party has been guijty of negligence or not, 
is one of fact, not of law. where, how¬ 
ever, the plaintiff brings action for h neg¬ 
ligent injury, and the action of the two 
parties must have concurred to produce it, 
it devolves upon him to show tnat he was 
not himself guilty of negligence ; and if he 
gives no evidence to establish that fact, the 
court may properly instruct the jury that 
they Bhoula return a verdict for defendant. 
Where, however, the question of negligence 
depends upon a disputed state of facts, or 
when the facts, though not disputed, am 
such that different minds might honestly 
draw different conclusions from them, tho 
court cannot give such positive instruc¬ 
tions, but must leave the jury to draw their 
own conclusions upon the facts, and upon 
the question of negligence depending upon 
them. To warrant the court in any case in 
instructing the jury.that the plaintiff was 
guilty of negligence, the case must be a 
very clear one against him, and one which 
would warrant no other inference.” I’er 
Cooley, C. J., in 17 Mich. 99. 

It is true, in many cases, that when the 
facts are undisputed, the effect of them is 
for the judgment of the court. That is true 
in tliat class of cases when the existence of 
euch facts comes in question, rather than 
when deductions or inferences are to be 
made from the facts (and see 25 Kan. 391). 
In some oases, too, the necessary inference 
from the proof is so certain that it may be 
ruled as a question of law. Certain facts 
we may suppose to be clearly established 
from which one sensible, impartial man 
would infer that proper care had not been 
used; another man.equally sensible, equally 
impartial, would infer that proper care had 
been used, it is this class of cases and 
those akin to it that the law commits 
to the decision of a jury. Twelve men of the 
average of the community, comprising men 
of education and of little education, men 
of learning and men whose learning con¬ 
sists in what they have themselves seen 
and heard, the merchant, the mechanic, 
the farmer, the laborer; these sit together. 


841 


NEGLIGENCE 


consult, apply their separate experiences 
of the affairs of life to the facts proven, 
and draw a unanimous oonolusion. This 
average judgment thus given, it is the 
final effort of the law to obtain ; 17 Wall. 

Although the facts are undisputed, it 
1-4 for the jury and not for the judge to de¬ 
termine whether proper care was given or 
whether they established negligence; 73 
Ind. 961; 34 N. K. Rep. (Ind.) 618; 48 Neb, 
363. 

The terms "ordinary oare,” "reasonable 
prudence,” and such like terms have a 
relative sigaifloanoe, and cannot be arbi¬ 
trarily defined; and, when the facts are 
such that reasonable men differ as to 
whether there was negligence, the deter¬ 
mination of the matter is for the jury ; 144 
U. S. 408; as it is in all oases where the 
inference from the faots is not so plain as 
to make it a legal oonolusion that there 
was negligence ; 163 id. 93 ; and it is only 
where they would drew the same conclu¬ 
sion that it is a question of law for the 
otHirt; id. 353 ; 33 U. 3. App. 1 ; 65 Fed. 
Rep. 181 : and a decision of tne trial judge 
on the question is subject to review ; id. 
Whether a railroad company should 
erect guards at its car windows is a 
question for the jury; 13 U. S. App. 
855; so also where a workman, return¬ 
ing from his work on the train and being 
ordered by the conductor to jump off at a 
station when the train was moving about 
four miles an hour and where the platform 
was about a foot lower than the oar step, 
jumped and was seriously injured, the 
question of contributory negligence was 
for the jury ; 163 U. S. 98. 

It is said that a presumption of negli¬ 
gence arises from the occurrence of an ac¬ 
cident in the course of a business, which 
may, according to expert testimony, be 
safely carried on if conducted witn due 
care; 107 Cal. 549. 

See 13 Am. L. Reg. n. s. 284, where the 
subject is fully treated and the earlier de¬ 
cisions collected by states. 

In the absence of a contract between the 
parties, the burden of proof of negligence 
is on the plaintiff, and if the a ‘ evidence is 
equally consistent with the existence or 
non-existenoe of negligence, it is not com¬ 
petent to the judge to leave the matter to 
the jury ; ” 11 C. B. N. S. 588 ; but the rule 
of the burden of proof is modified when 
there is a relation of contract between the 
parties ; Poll. Torts 416 ; as in cases of com¬ 
mon-carriers, or where the thing which was 
the cause of the mischief was “ under the 
management of the defendant or his serv¬ 
ants, and the accident was such as in the 
ordinary course of things' does not happen, 
if those who have the management use 
proper care ; ” 3 H. & C. 596. 

In actions for negligence the English rule 
is said to be that the ** judge has to say 
whether any facts have neen established 
from which negLigence may be reasonably 
inferred ; the jurors have to say whether, 
from those facts, negLigence ought to be 
inferred ; ” 3 App. Cas. 197 ; or better, 
whether, as reasonable men, they do infer 
it; PolL Torts 420. 

Contributory negligence. If the evidence 
shows that the plaintiff himself was guilty 
of negligence contributing to the injury, 
there can be no recovery ; Beach, Contrib. 
Neg. 14. The distinction, however, must 
be drawn between condition and causes, 
between causa causans and causa sine qua 
non. The question must always be con¬ 
sidered whether the act of the plaintiff had 
a natural tendency to expose him directly 
to the danger which resulted in the injury 
complained of. If it had not, the plain¬ 
tiff’s negligence is not considered in law as 
contributing to the injury. Thus, when 
the defendant was driving carelessly along 
the highway, and ran into and injured the 
plaintiff’s donkey, which was straying im¬ 
properly on the highway with his fore feet 
fettered, it was held that the plaintiff’s 
negligence had not contributed to the acci¬ 
dent ; 10 M. 6t W. 546. It Him also been 
held that if the plaintiff could by the exer¬ 
cise of reasonable care, at or just before the 
happening of the injury to him, have 


avoided the same, he cannot recover ; 5 C. 
B. N. S. 573 ; 75 Mich. 557; 196 Ill. 881. 
One who sees or could have seen if he had 
looked, and has the faculties to understand 
the dangers to which he is exposed, is 
charged with a knowledge of them ; and 
his failure to act on the knowledge as a pru¬ 
dent and cautious man would act under 
like circumstances, is negligence which, 
notwithstanding thw .egligenoe of the de¬ 
fendant, will defeat a recovery ; 78 Cal. 
137. And when it appears that the plain¬ 
tiff, by the defendants misconduct, became 
frightened, and in endeavoring to escape 
the consequence of the defendant’s miscon- 
duot, rushed into danger and was injured, 
the plaintiff’s conduct does not contribute 
to the injury ; 66 N. Y. 585. If, through 
the defendant’s negligence, the injured 
person is placed in a position of peril and 
confronted with sudden danger, the law 
does not require him to exercise the same 
degree of care and caution that it does of a 
person who has ample opportunities for the 
full exercise of his judgment; 143 Ill. 409 ; 
155 Pa. 279. See 153 U. 8. 262. It is a gen¬ 
eral principle that'one who invites another 
upon his premises is bound to exercise more 
than ordinary care towards him. If the 
person giving the invitation is alone bene- 
ntted he is responsible for even the slight¬ 
est negligence. So a storekeeper, who 
either expressly or impliedly invites the 
public to enter nis place of business for the 
purpose of trading must exercise a high 
degree of care to keep his premises in a safe 
condition, and where such person is acci¬ 
dentally injured the shopkeeper is liable in 
the absence of negligence on the part of 
the person injured ; 80 Cal. 574; 36 Neb. 
118 ; 82 Mich. 1 ; 27 Ill. App. 391 ; 82 la. 
652; 48 N. Y. 1046; 84 Ala. 186 ; 184 Pa. 208; 
so letter-carriers have an implied invita¬ 
tion to enter certain buildings for the pur¬ 
pose of placing mail in boxes; 152 Mass. 513; 
52 N. Y. 601 ; and an employe and con¬ 
tractor for the construction of a building 
is not a trespasser ami may maintain an 
action for injuries ; 58 Hun 610 ; 12 N, Y. 
482. See Webb, Elevators. A person in¬ 
vited to come upon a ship for the purpose 
of business is entitled to be protected by 
the exercise of such care and prudence as 
would render the premises reasonably safe ; 
8 U. S. App. 129 ; and one who, while rid¬ 
ing in a private carriage of another at his 
invitation, is injured by the negligence of 
a third party, may recover against the lat¬ 
ter, notwithstanding the negligence of the 
driver of the carriage may have contrib¬ 
uted to the injury; 4 U. S. App. 542. 
But the owner of land and of buildings 
is not Liable to one who is on his premises 
as a mere licensee. As one who enters 
on premises by permission only, without 
any inducement being held out to him 
by the occupant, cannot recover for in¬ 
juries caused by obstructions or pitfalls ; 
143 Ill. 182; unless it was unlawful to 
erect the machine or contrivance, or the in¬ 
jury was wilful and wanton ; the wilfulness 
will be presumed from gross negligence ; 
70 Tex. 400 ; 33 N. Y. 548 ; where an ele¬ 
vator is out of order or is intended for 
freight only and not for passengers, and 
notice of such fact is duly posted, one who 
has a reasonable opportunity for seeing 
and reading such posted notice assumes the 
risk of venturing on or near such elevator ; 
137 Ind. 15 ; 58 Hun 60 ; 148 Mass. 95 ; 156 
id. 511. There is an ambiguity in the use 
of the word license in decisions relating to 
negligence. It is sometimes used for suf¬ 
ferance of a trespass; L. R. 1 C. P. 274; 
sometimes equivalent to invitation ; 4 C. B. 
N. s. .563.507. See, also, 2 C. P. D. 310. When 
the defendant might, by proper care, 
have avoided the consequences pf the plain¬ 
tiff’s negligence, the plaintiff may still 
recover ; 85 N. C. 512; 144 U. 8. 408 ; 189 
id. 551. See 70 Tex. 602. Contributory 
negligence has been held to be no defence 
where defendant’s negligence was reckless 
or wanton ; 89 Kan. 531. See 111 N. C. 80. 

Contributory negligence is a good de¬ 
fence to an action for damages for a per¬ 
sonal injury ; and it is immaterial to what 
extent it is proven, provided it contributed 


to the injury ; 8 Houst. 185 ; 2ft W. Va. 98 ; 
in order to bar a recovery, the contributory 
negligence must have been a proximate 
cause of the injury ; 97 N. C. 11; 100 id. 
280 ; 84 Va. 498 ; 17 Nev. 245. 

In some cases it has been held that the 
plaintiff must show affirmatively that he 
was in the exercise of due care, when the in¬ 
jury happened ; 88 Ill. 354 ; 19 Conn. 666 ; 
78 N. Y. 480; 101 Mass. 455 ; 8 Misc. Rep. 
324 ; 43 Ill. App. 534 ; 84 Me. 334 ; 24 U. §. 
App. 320. This is frequently termed the 
Illinois rule. Probably the proof need 
not be direct, but may be inferred from 
the circumstances of tne case ; 104 Mass. 
187 ; 2 Thomp. Negl. U78, n. In other 
states, contributory negligence is a mat¬ 
ter of defence, the burden of proving 
whioh is on the defendant; 66 Fa. 30 ; 
86 id, 275; 22 Minn. 152; 65 Mo. 34; 35 
Ohio St. 627 ; 3 Mo. App. 565 ; 50 Cal. 70; 
11 W. Va. 14; 43 Wis. 513; 95 Ala. 897; 
88 Ga. 599 ; 6 U. S. App. 381 ; 147 U. S. 571 ; 
151 id. 73; 157 Pa. 593 ; 28 Am. Rep. 558, 
where the cases are discussed. But even 
in these courts, if the plaintiff’s own show¬ 
ing disclose contributory negligence, he 
cannot recover. The rule that a plaintiff 
cannot recover, if himself guilty of con¬ 
tributory negligence, applies where the 
party inflicting the injury i9 not guilty of 
negligence indulged in after the position of 
the injured party was discovered, or, by the 
exercise then of reasonable care, could nave 
been discovered ; 23 U. 8. App. 448. 

The fact that the plaintiff lived in his 
home near a powder magazine, with knowl¬ 
edge of the danger, does not constitute 
contributory negligence ; 12 U. S. App. 665. 

The burden of showing contributory neg¬ 
ligence is on the defendant; 24 U. S. App. 
170; 147 U. S. 571. It has been said that 
the true rule is that the onus of proving 
contributory negligence rests in tne first 
instance on the defendant, although the 
plaintiff may disclose upon his own case 
such evidence of it as to relieve the defend¬ 
ant of that primary obligation and shift on 
to the plaintiff the onus of displacing the 
effect of his own evidence ; 12 Q. B. D. 71. 

If the plaintiff, by ordinary care, could 
have avoided the effect of the negligence of 
the defendant, he is guilty of contributory 
negligence, no matter how careless the de¬ 
fendant may have been at the last or any 
preceding stage ; Tuff v. Warman, 2 C. B. 
N. s. 740. “ The true ground of contribu¬ 

tory negligence being a bar is that it is the 
proximate cause (or ‘ decisive ’ cause) of 
the mischief ; and negligence on the plain¬ 
tiff’s part, which is only part of tne in¬ 
ducing cause (i. e. a * condition,’ not a 
‘ cause ’; Wliart. Negligence) will not dis¬ 
able him ’’; Poll. Torts 434 ; and it “ would 
seem that a person who has by his own act 
or default deprived himself of ordinary 
ability to avoid the consequences of an¬ 
other’s negligence, can be in no letter posi¬ 
tion than if, having such ability, he had 
failed to avoid them ; unless, indeed, the 
other has notice of his inability in time to 
use care appropriate to the emergency ; 
in which case the failure to use that care 
is the decisive negligence.” Poll. Torts 
434. 

No one is bound to anticipate that others 
will be guilty of negligence. See L. R. 6 
H. L. 45. 


Where one is in danger through fault of 
another and chooses between two methods 
of escape, he is not negligent if he chooses 
that which, otherwise, would not be pru¬ 
dent ; 12 Q. B, 439. See, further, 15 wall. 
401; 41 Wis. 105 ; 44 N. Y. 465 ; 2B Am. 
Rep. 563, n. ; 20 Alb. L. J. 304, 359. 

The question of contributory negligence 
is one of fact for the jury, under proper 
inBtruotions, and is not one of law for the 
court; 9 Utah 141; 144 U. 3. 408 ; 71 Hun 
526 ; 44 Ill. App. 418 ; 6 Ind. App. 890. 
Where the evidence of contributory neg¬ 
ligence is not of such a conclusive charac¬ 
ter as would warrant the court in setting 
aside a verdict, the question should be left 
to the jury ; 147 U. 8. 571. 

Comparative negligence. In Illinois a 
rule of comparative negligence has been 
laid down. If, on comparing the negli- 
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pence bf the plaintiff with that of the de¬ 
fendant, or the negligence of the person 
injured with that of the person inflicting 
the injury, the former is found to have 
been slight and the latter gross, the plain¬ 
tiff may recover. See 20 Ill. 478; 83 id. 
403 ; 95 id. 25. In 36 Ill. 409, it was said : 
“ The rule of this court is that negligence 
is relative, and that the plaintiff, although 
guilty of negligence which may have con¬ 
tributed to the injury, may hold the de¬ 
fendant liable if he nas been guilty of a 
higher degree of negligence, amounting to 
wilful injury. The fact tliat the plaintiff 
is guilty of slight negligence does not ab¬ 
solve the defendant from the use of care 
and the use of reasonable efforts to avoid 
the injury.” It has also been held that 
the negligence of the plaintiff must be 
but slignt, and that of the defendant gross 
in comparison; and both of these terms, 
“gross'^ and “slight,” or their equivalents, 
should be used in every instruction to a 
jury on the subject. “ Want of ordinary 
care is not equivalent to gross negli¬ 
gence ; ” 8 Bradw. 133 ; a mere preponder¬ 
ance of negligence against the defendant 
will not make him liable ; 06 Ill. 42. The 
doctrine of comparative negligence has no 
application unless the person injured ob¬ 
served ordinary care for his safety with ref¬ 
erence to the particular circumstances in¬ 
volved ; 44 III. App. 50. 

This doctrine lias been adopted to a cer¬ 
tain extent in Kansas ; 14 Kan. 37; and 
perhaps in Georgia. See 30 Fla. 1 ; 35 W. 
Va. 389 ; 87 Mich. 400. 

In admiralty, where both ships are in 
fault, the damages are equally divided ; 
Marsden, Coll. ch. 6; this rule is preserved 
by the Judicature Act in the Admiralty 
Division. See 2 L. Quart. R. 357 ; 13 id. 17 ; 
Collision ; Report, Int. Law Asso. 1895. 

Imputed negligence. In cases of actions 
brought by infants of tender years for dam¬ 
ages caused by the defendant’s negligence, 
it lias sometimes been held that the neg¬ 
ligence of the parent or guardian of the in¬ 
fant, in permitting it to become exposed to 
danger, is to be imputed to the infant so 
as to bar its right of action. This rule 
was laid down in Hartfield v. Roper, 21 
Wend. 615. The doctrine has been much 
discussed, and this case has been followed, 
sometimes with modification. See 104 
Mass. 53 ; 88 Ill. 441 ; 28 Ind. 287 ; 2 Neb. 
319; 52 Cal. 602; 83 Ala. 371; 78 Hun 
248; but in other states, especially Penn¬ 
sylvania (57 Pa. 187; 81 id. 19), its doc¬ 
trine has been denied; 22 Vt. 213; 59 
Tex. 64 ; 78 la. 598 ; .64 Mich. 614 ; 16 Neb. 
189; 36 Mo. 489 ; 23 Vroom 446; 142 
Mass. 801. The weight of authority is 
against the New York rule ; 30 Ohio St. 
451 ; 19 S. E. Rep. (N. C.) 730; 26 S. W. 
Rep. (Tex.) 446. But see L. R. 1 Ex. 239. 
See, as to injuries to infants, 31 Am. Rep. 
206 ; 14 Cent. L. J. 282. See 15 N. J. L. J. 
262. 

A child of such tender years as to be in¬ 
capable of exercising any judgment or dis¬ 
cretion is not chargeable with contributory 
negligence; but where he has attained 
such an age as to be capable of exercising 
judgment and discretion, he is held to such 
a degree of care as might be reasonably ex¬ 
pected of one of his age and mental ca¬ 
pacity ; 39 Minn. 164 ; 46 Oliio St. 283; 70 
Tex. 530 ; 83 Ala. 371 ; 81 Ga. 397 ; 39 Kan. 
531 ; 129 Ill. 91. 

At what age an infant’s responsibility for 
negligence is presumed to begin is a ques¬ 
tion of law for the court; 20 N. Y. S. 262. 

The negligence of a gripman on a cable 
car in running across the crossing of an¬ 
other road undergoing repairs, at an ex¬ 
cessive rate of speed, is imputable to the 
conductor of sucn car in control of such 
gripman, and will prevent him recover¬ 
ing for injuries sustained by reason of such 
negligence; 53 Mo. App. 276. 

A vessel colliding with an obstruction to 
navigation cannot be charged with the 
negligence of a tug acting as an independ¬ 
ent contractor in towing her, and wholly 
controlling her movements ; 63 Fed. Rep. 
626. 


In England, where a passenger has been 
injured by concurrent negligence of his 
own carrier and a third party, it was for¬ 
merly held that the carriers negligence 
was imputed to the passenger and barred 
his recovery ; Thorogood v. Bryan, 8 C. B. 
115. But the doctrine lias been overruled 
in 13 App. Cas. 1. It was rejected in 47 
N. J. L. 101 ; 19 N. Y. 341; 36 Ohio St. 86 ; 
105 Ill. 364; and, after a review of the 
authorities, in 116 U. S. 366. It was fol¬ 
lowed in 39 la. 523 ; 105 Mass. 77 ; 48 Wis. 
013. 

The negligence of a husband cannot be 
imputed to his wife, who was riding with 
him over a defective highway, unless it be 
shown that lie was at that time under her 
control and direction ; 48 Pac. Rep. (Kan.) 
134. Such is the weight of the authorities; 
36 Fed. Rep. 164 ; 111 N. Y. 196. There are 
cases to the contrary ; 50 Conn. 379 ; 46 Ill. 
402 ; 60 la. 429; G2 Tex. 344. See Ordinary 
Negligence; Wanton Negligence. Last 
Clear Chance. 

NEGLIGENT ESCAPE. The omis¬ 
sion on the part of a gaoler to take such 
care of a prisoner as he is bound to take, 
when in consequence thereof the prisoner 
departs from his confinement without the 
knowledge or consent of the gaoler, and 
eludes pursuit. 

For a negligent escape, the sheriff or 
keeper of tne prison is liable to punish¬ 
ment, in a criminal case; and in a civil 
case he is liable to an action for damages 
at the suit of the plaintiff. In both cases 
the prisoner may be retaken ; 3 Bla. Com. 
415. See Escape. 

NEGLIGENTLY 1 . The failure to use 
the highest degree of care. 149 Ky. 346, 
149S.W. 835. 

NEGOTIABLE. In Mercantile 
Law. A term applied to a contract, the 
right of action on which is capable of being 
transfeired by indorsement (of which de¬ 
livery is an essential part), in case the un¬ 
dertaking is to A or his order, A or his 
agent, and the like, or by delivery alone, in 
case the undertaking is to A or bearer,— 
the assignee in either case having a right 
to sue fn his own name. 

That which is capable of being trans¬ 
ferred, by assignment, indorsement, or by 
delivery. 148 Pa. 583. 

At common law, choses in action were 
not assignable ; but exceptions to this rule 
have grown up by mercantile usage as to 
some classes oi simple contracts, and oth¬ 
ers have been introduced by statute, so 
that now bills of exchange, promissory 
notes, and bank-notes, to order or bearer, 
"are universally negotiable; and notes not 
to order or bearer have become quasi ne¬ 
gotiable ; tliat is, an indorsement will give 
a right of action in the name of the as¬ 
signor; and in some states, by statute, 
bonds and other specialties are assignable 
by indorsement. 

NEGOTIABLE INSTBUMENTS. 

Besides notes, billB, and checks, the follow¬ 
ing have been held to be negotiable in¬ 
struments : exchequer bills ; 4 B.& Aid. 1; 
12 Cl. <& F. 787, 805; state and municipal 
bonds; 3 B. & C. 46 ; 96 U. S. 51; 3 Wall. 
327 ; 113 U. S. 135 ; corporate bonds ; L. R. 
8 Ch. App. 758, 154 ; L. R. 11 Eq. 478; 21 
How. 575 ; [1892] 3 Ch. 527 ; coupon bonds 
of an individual; 6 Ben. 175 ; coupon bonds 
of a corporation ; 9 Wall. 477 ; 14 id. 282 ; 
20 id. 583 ; 66 N. Y. 14; 44 Pa. 63 (the 
question has been whether such coupons 
are negotiable apart from the bonds to 
which they were formerly attached, and 
the decisions establish their negotiability; 
102 Mass. 503) ; government scrip; L. K. 
10 Ex. 337 ; U. S. treasury notes; 21 Wall. 
188; 57 N. Y. 573; post-office orders; 65 
Law Times 52; certificates of deposit; 18 
How. 218 ; Pars. Bills 1, 2, 26 ; 34 Neb. 71: 
40 id. 484. The following have been held 
not to be negotiable: lottery tickets; 8 Q. 
B. 134; dividend warrants; 9 Q. B. 896; 
iron scrip notes; 3 Macq. 1; debentures, on 
which authorities differ; L. R. 8 Q. B. 874; 
pass-book of savings bank; 60 Conn. 300; 


a treasury warrant not presented for three 
years, the amount having been covered 
back into the treasury ; 27 Ct. Cls. 177. 

In some of the states statutes have been 
enacted in regard to the nature and opera¬ 
tion of bills of lading and warehouse re¬ 
ceipts, but the statutes and interpretations 
of them lack uniformity. Warehouse re¬ 
ceipts, bills of lading ; 14 M. & W. 403; 44 
Md. 11 ; 116 Mass. 224; 12 Barb. 310; 101 
U. S. 559; letters of credit; 2 How. 249 ■ 
40 Tex. 806; 10 Pet. 482 ; 22 Pick. 228; 1 
Macq. H. L. C. 513; certificates of stock; 
28 N. Y. 600, 604 ; 86 Pa. 80: 74 N. Y. 226 
(but see 53 N. W. Rep. (la.) 291) ; county 
warrants are negotiable, transferable, or 
assignable; but not in the sense of the law 
merchant; 103 U. S, 74. 

The weight of authority is in favor of the 
negotiability of instruments payable to 
bearer ; 14 Conn. 362 ; [1891] 1 Ch. 270. 

An instrument in the form of a promis¬ 
sory note drawn by a corporation, and 
bearing its seal, is not a promissory note 
negotiable by the law merchant; per 
Blatchford, JL, in 8 Fed. Rep. 534. 

Any addition to the form bf a note which 
destroys its essential quality of a promise 
to pay, “ simple, certain, unconditional, 
not subject to any contingency,” will de¬ 
stroy its negotiable character; 84 Pa. 409, 
Thus, the addition of the words, “ given as 
collateral security with agreement; ” 127 
Mass. 293 : “a warrant to confess judg¬ 
ment; ” 77 Pa. 131; “in facilities;” 14 
Mass. 322 ; “ foreign bills ; ” 4 id. 245 ; “and 
it is the understanding it will be renewed 
at maturity ; ” 126 Pa. 195 ; “ return notice 
ticket with this order,” and “ deposit book 
must be at bank before money can be 
paid;” 139 Pa. 53; “with exchange" in 
varying forms with respect to place ; 28 
Fed. Rep. 8G5; 38 id. 283; 23 U. C. C. P. 
503; 4 N. Dak. 30; 15 Ind. App. 5G3; con¬ 
tra, 39 Mich. 137 ; 55 N.W. Rep. (Minn.) 988 ; 
3 N. M. 45 ; 4 Biss. 473; with counsel fees, 
expenses of collection, or other words to 
the same effect; 84 N. C. 27 ; 63 Mo. 35 ; 14 
Fed. Rep. 705; 37 id. 708; 60 Wis. 206; 
contra, 32 la. 184 ; 31 Fed. Rep. 649 ; 16 id. 
89; 2 id. 44; 18 Kan. 432. 

A note containing a tax clause is not ne¬ 
gotiable ; 35 L. R. A. 537; 110 N. Y. 469; 
nor is one given for rent and subject to set¬ 
off for repairs; 40 S. W. Rep. (Tex.) 1010. 

Contracts are not necessarily negotiable 
because by their terms they inure to the 
benefit of the bearer. Hence, a receipt 
acknowledging that a person has received 
from another named so many shares of 
stock in a specified corporation, entitling 
the bearer to so many dollars in certain 
bonds to be issued, is not free in the hands 
of a transferee from equities which would 
have affected it in the hands of the original 
recipient; 7 Wail. 392. 

Indorsements of payment on the back of 
a promissory note before delivery' do not 
destroy negotiability ; 182 Pa. 24. 

The rule in Illinois that a negotiable note, 
secured by a mortgage, transferred to a 
bona fide holder before maturity, is held 
subject to all equities between the original 
parties, is not binding on the federal courts, 
which hold in such cases that in a suit in 
equity brought to foreclose the mortgage, 
no other defences are allowed against it 
than would be allowed in an action at law* 
to recover on the notes; 31 Fed. Rep. 858. 
Coupons attached to a railroad bond and 
payable to bearer, when detached and lie* 

f otiated, are no longer incidents of the 
ond, but independent negotiable instru¬ 
ments ; 34 Fla. 424. See Coupons, 

44 By the decisive weight of authority in 
this country where negotiable paper has 
been put in circulation, and there is no in¬ 
firmity or defence between the antecedent 
parties thereto, a purchaser of such securi¬ 
ties is entitled to recover thereon, as against 
the maker, the whole amount, irrespective 
of what he may have paid therefor.” 149 
U. S. 327. See 107 Mass. 652 ; 25 Wis. 544 ; 
88 la. 140. 

A negotiable instrument act, codifying 
the law on the subject, went into effect in 
New York, October 1, 1897. It has also 
been enacted by Connecticut, Colorado, 
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Matt land, Massachusetts, Virginia, and 
Florida. One of the moat Important 
changes is in the rule of Coddington v. Bay. 

5 Johns. Ch. 54, and provides that an ante¬ 
cedent indebtedness is a valuable consid¬ 
eration. 

As to the earlv history of negotiable in¬ 
struments. see 9 Law Quart. Rev. 70. 

See. generally, Dos Paasos, Stock Brokers ; 

7 Harv. L- Rev. 1: Daniel, Negotiable In¬ 
struments ; Promissory Notes ; Bills of 
Exchange ; Bond ; Coupons. 

A form of property. Not mere evidence 
of the interest which they represent, or of 
debt, (c/ iO 250 V *S. IiSI, citing 177 Mass. 
337. Sec Foreign Money. 

NEGOTIATE. The power to negotiate 
a bill or note is the power to indorse and 
deliver it to another, so that the right of 
action thereon shAll pass to the indorser or 
holder. 42 Md. 581. See 69 N. Y. 386 ; 30 
Minn. 40?. A note transferred by delivery 
is negotiated : 49 Mo. App. 153. A national 
b&nlc, under the power to negotiate evi¬ 
dences of debt, may exchange government 
bonds for registered bonds ; 69 N. Y. 383. 

To negotiate is a general word coming to 
us from the Lalin and signifies to carry on 
negotiations concerning, and so to conduct 
business, to conclude a contract or to trans¬ 
fer or arrange. 70 3. W. 180. 

NEGOTIATION. The deliberation 
which takes place between the parties 
touching a proposed agreement. 

That which transpires in the negotiation 
makes no part of the agreement, unless in¬ 
troduced into it. It is a general rule that 
no evidence can be given to add to, dimin¬ 
ish, contradict, or alter a written instru¬ 
ment : Leake, Contr. 26 ; 1 Dali. 426 ; 8 S. 

6 R. 609. But this rule has been much 
modified, and parol evidence is now held 
admissible to contradict, vary, or even 
avoid a written instrument where it would 
not have been executed but for the oral 
stipulation, except in the case of nego¬ 
tiable paper: 90 Pa. 8*2. See Evidence. 

As to negotiations preceding a contract, 
see Merger. 

In Mercantile Law. The act by which 
a bill of exchange or promissory note is put 
into circulation by being passed by one of 
the original parties to another person. 

The transfer of a bill or note m the form 
and manner prescribed by the law mer¬ 
chant, with the incidents and privileges 
annexed thereby, t. e. :— 

The transferee can sue all parties to the 
instrument in his own name ; 

The consideration for the transfer is pri- 
mafacie presumed ; 

The transferor can under certain condi¬ 
tions give a good title, although he hss 
none himself ; 

The transferee can further negotiate the 
bill with the like privileges and incidents. 

There are two modes of negotiation,viz.: 
by delivery and by indorsements. The 
former applies to Dills, etc., payable to 
bearer ; the latter to those payable to or¬ 
der. See Chaim. Dig. of Bills, etc. § 106; 
1 Pars. Notes & B. 14; Byles, Bills 169. 

Until an accommodation bill or note has 
been negotiated, there is no contract which 
can be enforced on the note ; the contract, 
either express or implied, that the party 
accommodated will indemnify the other, is, 
till then, conditional; 2 M. s G. 911. See 
Contract ; Merger. 

NEGOnORUM GESTOR (Lat.). 
In Civil Law. One who spontaneously, 
and without authority, undertakes to act 
for another, during his absence, in his af¬ 
fairs. 

In cases of this sort, as he acts wholly 
without authority, there can, strictly speak¬ 
ing, be no contract; but the civil law raises 
a quasi mandate by implication for the 
benefit of the owner, in many amm j 
M ackeldey, Civ. Law, § 460 ; 2 Kent 616, 
n.; Story, Bailm. gg 82, 189. 

NEGRO. A black m«i descended from 
tbs black race of Southern Africa r it has 
been held not to include a mulatto: 18 Ak 
726. See Mixed Just ; Civil Rights ; 


Railroad ; Miscegenation. (Colored Peo 
ple. 

NJflJLT , Naif, NATIVUS. In Old 
TCngHnh Law. A woman who was bom 
a villein, or a bond-woman. 

NEIGHBOR. One who lives in close 
proximity to another. The expression 
neighbour was discussed in 1 A. C. 22, where 
the following condition was embodied in a 
deed of grant: “That he (the grantee) shall 
have only four days at a time during the sea¬ 
sons the use of the water (meaning a stream 
called the Congo River) in succession with his 
neighbours, who now or hereafter may be 
dependant upon the stream for the use of 
their respective lands ; De Villiers, C. J., 
held that the servitude must be construed 
strictly, and that the word neighbour, in 
that case must be confined to the proprie¬ 
tor of the next adjoining farm. 1 A. C., 22 
(So. Africa.) 

NEIGHBORHOOD. A surrounding 
or adjoining district. It depends upon no 
arbitrary rule of distance or topography. 
The neighborhood of a pereon will cover a 
larger space in a sparsely settled country 
than in a city ; 116 Mo. 162. See 22 Ill, 
App. 176 ; 63 N. H. 246. 

It is not synonymous with territory or 
district, but is a collective noun, with the 
suggestion of proximity, and refers to the 
units which make up its whole, as well as 
to the region whicn comprehends those 
units. A district or locality, especially 
when considered with relation to its in¬ 
habitants or their interests. 32 Pac. Rep. 
(Cal.) 803. 

NEM. CON. See Nemine ContRa - 
dicente. 

NEM. DISS. See Nemine Dis¬ 
sentient*: ; Nemine Contradicente. 

NEMINE CONTRADICENTE (usu¬ 
ally abbreviated nem. con.). Words used 
to signify the unanimous consent of the 
house to which they are applied. In Eng¬ 
land, they are used in the house of com¬ 
mons ; in the house of lords, the words 
used to convey the same idea are nemine 
dissentiente. 

NEMINE DIS8ENTIENTE. No 

one dissenting; abbreviated nem. dise. 
Stand. Diet. See Nemine Contradicente. 

NEPHEW. The son of a brother or 
sister. Ambl. 514 ; 1 Jac. 207. 

The Latin nepos, from which nephew is 
derived, was used in the civil law for 
nephew, but more properly for grandson ; 
and we accordingly find n even, the original 
form of nephew, in the sense of grandson. 
Britton, c. 119. 

According to the civil law, a nephew is 
in the third degree of consanguinity ; ac¬ 
cording to the common law, in the second ; 
the latter is the rule of co mm on law ; 2 
Bla. Com. 206. But in this country the 
rule of the civil law is adopted : 2 Hill. R. 
P. 194. 

Nephews and nieces may be shown by 
circumstances to include grand-nephews 
and grand-nieces, and even a great-grand¬ 
niece 8 Barb. Ch. 466 ; 131 N. Y. 456 ; but 
in a bequest, would not include, without 
special mention, nephews and nieces by 
marriage ; 43 Pa. 25. See Legacy. 

NEPOS (Lat.). A grandson. See 
Nephew. 

NEPTI8 (Lat.). Granddaughter; some¬ 
times great-granddaughter. Calv, Lex.; 
Vicat, Voc. Jur. ; Code 83. See Legacy. 

NERVOUSNESS. See Illness. 

An instruction allowing recovery for 
“mental pain or nervous or physical suffering' 1 
is erroneous in the use of the word “nervous.” 
156 Ky. 828, 162 S. W. 110. 

NET. Clear of all oharges and deduc¬ 
tions ; that which remains after the deduc¬ 
tion of all chargee or outlay, aa net profit. 
23 Wall. 148. 


NET BALANCE. In commercial us¬ 
age it means the balance of the proceeds 
after deducting the expenses incident to 
the sale. 71 Pa. 74. 

NET EARNINGS. The excess of the 

? ;ross earnings oyer the expenditures de- 
rayed in producing them, aside from, and 
exclusive of, the expenditure of capital 
laid out in constructing and equipping the 
works themselves. 99 U. S. 420. See 27 
Fed. Rep. 1 ; 10 Blatchf. 271; 22 Wall. 148; 
110 U. 8. 205 ; 25 8. W. Rep. (Ky.) 494. See 
Earnings. 

NET PROFITS. This term does not 
mean what is made over the losses,expenses, 
and interest on the amount invested ; it 
includes simply the gain that accrues on. 
the investment, after deducting the losses 
and expenses of the business. 50 Ga. 850. 
See 40 N. J. Eq. 114. See Profits. 

The words “net profits” define themselves. 
They mean what shall remain, as the clear 
gains of any business venture, after deducting 
the capital invested in the business, the 
expenses incurred in its conduct, and the 
losses sustained in ils prosecution. Ander¬ 
son ; 40 N. J. Eq. 121. In the law of part¬ 
nerships, “profits” are the excess of returns 
over advances ; the excess of what is obtained 
over the cost of obtaining it. “Losses" 
are the excess of advances over returns; 
the excess of the cost of ohtaining over 
what is obtained. '‘Profits” and “net 
profits” arc, for all legal purposes, synony¬ 
mous expressions; but the returns them¬ 
selves are often called “gross profits” : 
hence it becomes necessary to call profits 
“net profits,” to avoid confusion. Id.; Lind- 
ley, rartn. 15. See Income. 

NET VALUE. The “net value” of a. 
policy is the “reserve” or that part of the 
annual premiums paid by the insured, which, 
according to the American experience table 
of mortality, must be set apart to meet or 
mature the company’s obligations to the 
insured, under the policy. 151 Ky. 609, 152 
S. W. 780. 


NETHER HOUSE OF PARLIA¬ 
MENT. The house of commons so called 
in the time of Henry VIU. 

NEUTRAL. In International Law. 

On neither side ; taking neither side ; belong¬ 
ing to neither side ; indifferent between con¬ 
tending parties. See Neutrality. 

NEUTRAL PROPERTY. Property 
which belongs to neutral owners, and is 
used, treated, and accompanied by proper 
insignia as such. 

Where the insured party has propert) 
and commercial establishments ana de¬ 
positories in different countries, if the 
property and concern of any one are in, or 
belong to, a belligerent country, they will 
have the national character of such coun¬ 
try though the national character of the 
owner may be that of a neutral; 1 Phil. Ins. 
§ 104 ; 5 W. Rob. 302 ; 1 Wheat. 159; 16 
Johns. 128. The declaration of war by a 
nation subsequently to the time in refer¬ 
ence to which the policy takes effect will, 
however, only affect ownership thereafter 
acquired or acts thereafter done; 6 Cra. 
274; 4 Mas. 256 ; 1 Johns. 192 ; 14 id. 308 ; 
1 C. Rob. 107, 330; 6 id. 364 ; 8 Wheat. 245 ; 
8 Gall. 274;. 12 Mass. 246. 

The description of the subject in a policy 
of insurance as neutral or belonging to 
neutrals, is, as in other cases, a warranty 
that the property is what it is described to 
be, and it must, accordingly, in order to 
comply with the warranty, not only belong 
to neutral owners at the time of' making 
the insurance, but must continue to be so 
owned during the period for which it is 
insured, and must, so far as it depends 
upon the assured, be accompanied by the 
usual insignia, as such, and in all respects 
represented, managed, and used as such ; 
1 Johns. 192 ; 1 Wash. C. C. 210; 0 Cra. 274 ; 
4 Mas. 256 ; 1 C. Rob. 26, 836 ; 2 id. 188, 
218. 
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NEUTRALITY. The state of a nation 
which takes no part between two or more 
other nations at war with each other. 

"Strictly speaking, [neutrality] consists 
in abstinence from any participation in a 
public, private, or civil war. ana in impar¬ 
tiality of conduct toward both parties, but 
the maintenance unbroken of peaceful re¬ 
lations betweeen two powers when the 
domestic peace of one of them is disturbed, 
is not neutrality in the sense in which the 
word is used when the disturbance has ac¬ 
quired such head as to have demanded the 
recognition of belligerency ; and, as mere 
matter of municipal administration, no na¬ 
tion can permit unauthorized acts of war 
within its territory in infraction of its sov¬ 
ereignty, while good faith towards friend¬ 
ly nations requires their prevention.” 166 
U. S. 52. 

The relation of neutrality will be found 
to consist in two principal circumstances : 
Entire abstinence from any participation 
in the war, and impartiality of conduct 
towards both belligerent*.” 3 Phill. Int. 
L. 225. They remain the common friends 
of the belligerents, favoring the arms of 
neither to the detriment of the other ; 2 
Halleck, Int. L., Baker’s ed. 141. 

A recent writer (Risley, Law of War) 
has classified the rights and duties of neu¬ 
trals thus :— 

A neutral state must abstain from the 
following acts :— 

Furnishing either belligerent with troops, 
arms, warlike materials, ships of war, or 
money. Allowing passage of forces of 
either belligerent across its territory. De¬ 
ciding in its courts upon the validity of 
captures made by either belligerent. Ac¬ 
quiring, during the war, any conquest 
made by either belligerent. 

It must restrain the oonduct of its sub¬ 
jects in the following respects :— 
Pecuniary gifts or gratuitous loans to 
either belligerent. Enlistment within its 
jurisdiction in the forces of either bellig¬ 
erent. 

It must prevent the following by all per¬ 
sons within its jurisdiction :— 

The issue of commissions by persons act¬ 
ing for either belligerent within the juris¬ 
diction. The fitting out of hostile expedi¬ 
tions on behalf of either belligerent. The 
use of its ports by the ships of either bellig¬ 
erent as a base of operations and supplies. 

It must suffer certain interferences with 
the trade of its subjects by permitting both 
belligerents to exercise the following rights: 
To prevent carriage of contraband and 
breach of blockade; to capture enemy 
ships carrying neutral goods ; and to exer¬ 
cise the right of search* 

It has been said that there should be, on 
the part of a neutral state, not an impar¬ 
tiality of action, but of non-action ; Masse, 
Droit Com. 199. 

Where a neutral has bound itself, by 
previous treaty, to one belligerent, assist¬ 
ance under such treaty does not necessarily 
forfeit its neutral character ; 2 Halleck, 
Int. L., Baker’s ed. 142. 

The recognition of the belligerency of in¬ 
surgents relieves the parent state from all 
responsibility for damages for any irregu¬ 
larities committed against neutrals by the 
other belligerent, wnich claims could be 
enforced against the parent nation if the 
injuries were committed by insurgents. 

Maritime warfare, with its incidents of 
blockade and the right of search, imposes 
heavy burdens and restrictions upon all 
commercial nations ; in the view of inter¬ 
national law it is the right of sovereigns 
alone ; 25 Fed. Rep. 408. 

The publio ships of a neutral are invio¬ 
lable ; and so are its private ships, subject, 
however, to laws relating to a breach of 
blockade, contraband, ana search. Neutral 
territory, including the sea for a distance 
of three mfletiffrom low-water mark, is in¬ 
violable. If a ship is captured in neutral 
waters, in violation of neutrality, the neu¬ 
tral power is bound to enforce its restora¬ 
tion or compensate the injured belligerent; 
and, in general, a neutral is bound to pre¬ 
vent ana punish a violation of its rights as 
a neutral by either belligerent; Halleck, 


Int. L. ( Baker's ed. 143. 

Where a United States war vessel captured 
a Confederate steamer in a neutral port of 
Brazil and brought it to a United States 
port, and it was there sunk by a collision, 
and the United States disavowed the action 
of its ship in making the capture, it was 
held that as the capture was unlawful, or 
had been disavowed by the government, it 
was as if it had never been made ; 101 U. S. 
37. A neutral may demand the return of a 
captured vessel and further redress. But 
where a neutral ship chooses to resist cap¬ 
ture in neutral waters, its capture is not an 
offence against the neutral; Cobb. Int. L. 
Cas. 230. 

•Where neutral immunity is violated by 
illegal outfit and equipment, the offence is 
deposited after the termination of the voy¬ 
age ; 6 Wheat. 348. A neutral ship should, 
ordinarily, submit to capture ana seek its 
remedies in the courts for damage ; 1 Rob. 
374. 

It has been suggested that a belligerent 
who has begun an attack on another bellig¬ 
erent outside of neutral territory or water 
may continue the contest within the neu¬ 
tral waters and complete the capture ; 5 C. 
Rob. 865 ; but on the other hand it is said 
that the inviolability of neutral territory 
should allow of no exceptions, and that 
property captured under such circum¬ 
stances must be restored, though it actually 
belonged to the ~enemy; 5 C. Rob. 15; 3 
Phill. Int. L. 386. 

It belongs exclusively to the neutral gov¬ 
ernment to raise the question of a capture 
made within neutral territory ; 6 Wall. 266 ; 
the owner of the captured ship must assert 
his claim through his government; 1 Kent 
121 ; an enemy cannot do so ; 5 Wall. 517 ; 
but whenever a capture is made by a bellig¬ 
erent in violation of neutral rights, if the 
prize come voluntarily within the jurisdic¬ 
tion of the neutral, it should be restored to 
its original owner ; 3 Phill. Int. L. 582 ; 5 
Wheat. 385. 

A publio vessel of a belligerent may enter 
a neutral port to make such repairs or to 
take in such coal and provisions as may be 
necessary ; but the ordinary rule is that it 
must not remain more than twenty-four 
hours, except in case of necessity. 

A belligerent vessel may bring a prize 
into a neutral port and sell it there, with 
the consent of the neutral; 5 Mas. 77; 
and a neutral may permit a prize to be 
brought into its ports for repail's ; 1 Op. A. 
G. 603 ; but neutrals may prohibit this and 
have often, by proclamation, done so; 2 
Halleck, Int. L., Baker’s ed. 148. 

Where a neutral allows the right of pas¬ 
sage through its territory to one belliger¬ 
ent, it must accord it to both ; 3 Phill. Int. 
L. 188 ; 1 Kent *120; 21 Rev. de Dr. Int. 117. 
The troops of a belligerent cannot cross 
neutral territory, nor can even the wounded 
be taken across neutral territory, without 
the express permission of the neutral, 
whioh, in the case of the Franco-Pruasian 
War of 1870, was refused by Belgium; nor 
can a neutral allow its ports and waters to 
be used as a base of operations or supplies, 
or as a point from which to watch the other 
belligerent. Rules are generally laid down 
by neutrals in each war to regulate these 
questions. 

The subjects of neutral states are enti¬ 
tled to cany on, upon their own account, 
a trade with a belligerent; this doctrine is 
well settled ; 3 Phill. Int. L. 300. But it 
was considered unlawful, under the com¬ 
mon law, for an English Bubjectto raise a 
loan to support the subjects of a foreign 
state at war with a government in alliance 
with his own ; 3 Phill. Int. L. 247 ; yet it 
now appears to be the opinion that, although 
the neutral state cannot loan money, yet 
the individual citizens of a neutral state 
may, and such loans are not considered a 
violation of neutrality any more than the 
salesofarmsandammunition; Snow, Lect. 
Int. Law 119. But suoh loans to an insur¬ 
gent state or colony have been considered 
unlawful; Risley, Law of War; 9 Moore, 
P. C. 586. 

A neutral will not permit a belligerent’s 
ship to coal in its ports except in case of 


necessity, and then only to the extent nec¬ 
essary to carry them to their nearest home 
port; and a belligerent vessel cannot take 
on coal again at any port of such neutral 
within three months. 

It was formerly held that citizens of 
a neutral state may send armed vessels as 
well as munitions of war to a belligerent 
port for sale; 7 Wheat. 288; though they 
would be subject, of course, to capture as 
contraband. But this doctrine him been 
modified as between the United States and 
Great Britain by the treaty relating to the 
Al aba m a claims, by which thoee nations 
ajgreed that " A neutral state is bound : 1. 
To use due diligence to prevent the fitting 
out, arming, or equipping, etc., within its 
jurisdiction, of any vessel which it has 
reasonable ground to believe is intended to 
cruise or carry on war against a power 
with which it is at peace, and also to use 
due diligence to prevent the departure 
from its jurisdiction of any vessel, etc., 
such vessel having been specially adapted, 
in whole or in part, within such jurisdic¬ 
tion, to warlike use.” 2. "Not to permit 
or suffer either belligerent to maka use of 
its porta or waters as the base of naval 
operations against the other, or for the pur¬ 
pose of the renewal or augmentation of 
military supplies or arms, or the recruit¬ 
ment of men.” It is said that there is a 
growing consensus of nations in favor of 
some rule resembling these; Risley, Law of 
War 204. 

A belligerent may capture certain articles 
as contraband of war when carried in neu¬ 
tral ships and having a hostile destination. 
This includes munitions of war. Other 
articles are of doubtful use, anctpitis 
usus, and may be contraband or not 
according to circumstances. There is no 
settled definition of contraband, nor any 
practice in regard to its exact limits. Pro¬ 
visions, money, or coal destined for the use 
of a belligerent army or fleet have been in¬ 
cluded within the term. Coal is declared 
contraband in the proclamation of Presi¬ 
dent McKinley, April 26, 1898, and by the 
British government on the breaking out of 
the Hispano-American war. Where things 
are of doubtful use, that is, occasional con¬ 
traband, they are not usually confiscated, 
but are bought by the captor at a fair price. 
This is called Pre-emption {a. v.), and 
usually applies to cargoes or provisions. 
See Contraband ; 1 Kent 138. 

The question whether a belligerent may 
take the goods of its enemy, not contra¬ 
band, whioh are being carried in a neutral 
ship, has been much discussed, and also 
whether innocent goods of a neutral can be 
transported in a belligerent’s vessel with¬ 
out being confiscated when the vessel is 
captured. Formerly it was held that a 
belligerent might take enemy's goods from 
neutral custody, on the high seas. But the 
Declaration of Paris changed the rule of the 
nations, except the United States, Spain, 
and Venezuela, and a neutral flag now 
covers enemy's goods with the exception 
of contraband of war. This is a general 
rule of international law, although some 
treaties made by the United States have 
laid down a different rule; Snow, Int. Law 
164 ; it was applied by the United States 
during the war of the Rebellion; 1 Kent 
128; and adopted by it in the Hispano- 
American war of 1898. 

By the Declaration of Paris (g. v.) the 
following principles were adopted :—The 
neutral nag covers enemy’s goods, except 
contraband of war. Neutral goods, except 
contraband of war, are not liable to cap¬ 
ture under an enemy's flag. 

Neutral goods on an armed belligerent 
cruiser are not subject to capture, though 
there was resistance to capture by the ves¬ 
sel, provided the neutral owner did not aid 
in tne armament or the resistance, not¬ 
withstanding he had chartered the whole 
vessel and was on board at the capture; 9 
Cra. 888 ; 8 Wheat. 409; contra, 1 Dods. 
448. If the neutral vessel is in the direct 
employ of the enemy, both ships and goods 
are liable to capture ; 24 Fed. Kep. 38 ; and 
so are neutral goods on a neutral vessel, if 
the latter be under the enemy's protection ; 
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87 ct. ei*.99. 

It is lawful for a neutral ship to carry 
contraband foods, but the right is always 
exercised submet to capture. Ordinarily 
the neutral ship is not subject to confisca¬ 
tion and will be released in the prise court, 
unless she belongs to t he owner of the con¬ 
traband. or her < Iwner is privy to the car¬ 
riage of the contraband goods, or uses false 
papers; Risley, Law of War 232; 1 Kent 148. 

When two states are at war, it has be¬ 
come the practice of modem timee for other 
states to issue a proclamation of neutrality 
to protect their commercial interests and 
territory. 

The subjects of a neutral power residing 
in a belligerent territory are not entitled to 
any special protection for their property or 
to exemption from military contributions 
to whicn they may be liable in common 
with the inhabitants of the place in whioh 
they reside or in which their property may 
be situated; 2 Halleck, Int. L., Baker's ea. 
144. 

By Convention of the Great Powers, 1887 
and* 1888, the Suez Canal is neutralized, and 
is to remain open in war or peace, to ves¬ 
sels of commerce and war of all nations. 
See id. 149. In 1815, the Rhine was neu¬ 
tralized, as between the States of the Rhine, 
to a certain extent. In 1829, entrance into 
the Black Sea was admitted to belong to 
Russia and to powers at amity with Russia. 
By the treaty of Paris the Black Sea was 
neutralized, but this was largely abrogated 
in 1871. By the Clayton-Bulwer treaty, 
1850, Great Britain and the United States 
agreed that any canal built between the 
Atlantic and Pacific ooeans should be for¬ 
ever neutral. 

The neutrality acts of the United States, 
which regulate the conduct of its citizens 
and of aliens while with in its jurisdiction, 
constitute Title LXVlI. of the Revised 
Statutes. Their origin and scope are as 
follows .—President Washington, in his 
annual message to Congress, December 3, 
1793, said: “The original arming aud 
equipping of vessels in the ports of the 
United States by any of the belligerent 
parties for military services, offensive or 
defensive, is deemed unlawful.” The act 
of 1794, which has been generally recog¬ 
nized as the first instance of municipal 
legislation in support of the obligations of 
neutrality, and a remarkable advance in 
the development of international law, was 
passed in accordance with this recommen¬ 
dation. The acts of 1817 and 1818 were 
successively passed and carried forward 
into R. S. Title LAVII., which forbids 
citizens from accepting a commission from 
a foreign prince against a foreign prinoe 
with whom we are at peace; enlisting or 
hiring or retaining another to enlist, or 
going away to enlist in the army or navy of 
such foreign prince; fitting out or arming a 
vessel in the service of a foreign prince to 
commit hostilities against a foreign prinoe, 
etc, (the vessel to be forfeited—oneWlf to 
the informer); increasing the force of any 
vessel of war of such foreign prince by add¬ 
ing any equipment solely applicable to war; 
preparing any military expedition in the 
United States to be carried on thence 
against any foreign prince with whom we 
are at peace. 

Sec. 5288 provides that the president may 
employ the land and naval forces of the 
United States and militia in compelling any 
foreign vessel to depart the United States 
in all cases in which by the laws of nations 
or the treaties of the United States she 
ought not to remain t herein. Sec. 5289 pro¬ 
vides that the owners or consignees of every 
armed vessel sailing out of our ports be¬ 
longing wholly or in part to citizens there¬ 
of shall before clearing give bond in double 
the value of the vessel and cargo, con¬ 
ditioned that she shall not commit any 
hostilities against any foreign prinoe, etc., 
with whom we are at peace. Sec. 5290 pro^ 
vides that the United. States detain 
any vessel manifestly built for warlike 
purposes and about to depart the United 
States, the cargo of whion consists prin-* 
cipailv of munitions of war, when the num- 
ber of men on board or other circumstances 


render it probable that it is intended to 
commit hostilities against any such foreign 
prinoe. etc., until the decision of the pres¬ 
ident is had thereon or the owner gives 
bond and securities as required in cases 
under § 5289. Sec. 5291 provides that this 
title shall not extend to subjects of any 
foreign prince, etc., transiently within the 
United States, who enlist on a vessel of 
war or privateer whioh at the time of its 
arrival here was equipped as such, or who 
employ other citizens of the same foreign 
prinoe, etc., to enlist on board suoh vessel 
of war, etc., if the United States shall then 
be at peace with such foreign prince, etc. 
Offences under theee sections are made 
high misdemeanors. 

The act does not prohibit armed vessels 
belonging to citizens from sailing out of 
our ports, but only requires their owners to 
give security; 6 Pet. 445. 

The word “ people,” as used in § 5283, 
covers any insurgent or insurrectionary 
body conducting hostilities, although its 
belligerency has not been recognized; 166 
U. 8. 1. 

Where a vessel is chartered by a foreign 
government to carry a cargo of arms to that 
government, she is not liable to seizure ; 37 
Fed. Rep. 799. It i9 not the intent of § 5288 
to interfere with the commercial activities 
of citizens of the United States, but to pre¬ 
vent complications between this govern¬ 
ment and foreign powers, and fitting out 
military expeditions against friendly na¬ 
tions ; 84 id. 606, per Bradford, J. 

The offence covered by the act consists 
of an act done in the United States, with 
the intent to commit an offence against the 
act; the intent is a neoesaary ingredient; 
38 Fed. Rep. 431 ; and it must be formed 
and exist within the United States; 24 id. 
88. The offence is complete when the ex¬ 
pedition is organized; 53 id. 536; and 
although it is formed and detached in sepa¬ 
rate parts; 16 id. 529. 

No particular number of men is necessary 
to constitute a military expedition under 
the act; its character may be determined 
by the designation of the officers, the or¬ 
ganization of the men in regiments or com¬ 
panies, and the purchase of military stores ; 
53 id. 586. Where insurgents carrying on 
war against a foreign country sent a vessel 
to procure arms in the United States, the 
purchase of such arm9and placing them on 
board the vessel was held not within § 5286, 
tbtmgh they were intended to be used by 
the insurgents in carrying on war against 
a foreign country, if they are not designed 
to constitute any part of the furnishings of 
the vessel herself; 48 id. 99. Placing mu¬ 
nitions of war on a vessel, with intent to 
carry them to insurgents in a foreign 
country, but without intent that they ahull 
constitute any part of the furnishings of 
the vessel, is not within the act; 49 id. 646. 
One who provides the means for transport¬ 
ing a military expedition on any part of its 
journey, with knowledge of its ultimate 
destination and unlawful character, com¬ 
mits an offence under § 5286 ; 84 id. 799. 
Sec. 5283 is not applicable to such a case ; 
13 Op. Att. Gen. 177. 

A proceeding under § 5283 is a simple 
suit in admiralty, where the decree is that 
the libel be dismissed, or the vessel con¬ 
demned ; and no decree of restitution is 
necessary ; 88 Fed. Rep. 481. 

The British Foreign Enlistment Act of 
1819 forbade British subjects to enlist or to 
induce others to enlist, or to leave or to in¬ 
duce others to leave the queen's dominions 
in order to enlist; and foniade ship-owners 
to take aboard their ships persons illegally 
enlisted. It is a substantial copy of the 
American act of 1818; 166 U. S. 60. In 
1870 a new British act was passed. 

See Belligerency ; Capture ; Con¬ 
traband ; Free Ships ; Insurgency ; 
International Law ; Intervention ; Pre¬ 
emption ; Prize ; Ransom Bills ; Recap¬ 
ture ; Search ; Ships op War ; War. 

NEVADA. One of the states of the 
United States of America. 

Uwm admitted Into the Union, Oct. 81, 1864. Its 
bo und aries were defined by an enabling act, ap¬ 
proved March 21, ISM, as amended by the act of 


May 0, 1896. 

NEVER INDEBTED. A plea to an 
action of indebitatus assumpsit , by which 
the defendant asserts that he is not indebt¬ 
ed to the plaintiff. 6 C. & P. 545; 1 M. & 
W, 542; 1 Q. B. 77. The plea of never in¬ 
debted has, in England, been substituted 
for nil debet y in certain actions specified in 
schedule B (36) of the Common Law Pro¬ 
cedure Act of 1852 ; and the effect of the 
plea never indebted is to deny those fuots 
from which the liability of the defendant is 
alleged. In actions on negotiable bills or 
notes, never indebted is inadmissible ; Reg. 
Gen. Hil. T. 1833, §§ 6, 7 ; 3 Chitty. Stat. 
560. By the judicature act, 1875, Ord. xix. 
r. 20, a defendant is no longer allowed to 
deny generally the facts alleged by the 
plaintiff; Whart. Lex. A defendant can¬ 
not, under the plea of “ never indebted,” 
contend that, though a contract was made 
in fact, it was void in point of law, for the 
facta from which its invalidity is inferred 
must form the subject of a special plea; 
Moz. & W. 


withstanding. 


Equivalent to not- 
112 Ky. 486, 66 S. W. 32. 


HEW. This term in its ordinary accep¬ 
tation, when applied to the aame subject 
or object, is the opposite of old. 14 Pet. 364. 

A distinction must be observed between a 
new article of commerce and a new article 
which, as such, is patentable. Any change 
in form from a previous condition may 
render the article new in commerce. But to 
render the article new in the sense of the 
patent law, it must be more or less effica¬ 
cious, or possess new properties by a combi¬ 
nation with other ingredients; not from a 
mere change of form produced by a mechani¬ 
cal division. It is only where one of these 
results follows that the product of the com¬ 
pound can be treated as the result of inven¬ 
tion or discovery, and be regarded as a new 
and useful article. 97 U. S. 6. See Patent. 

Business, When an existing business is 
enlarged, transferred to a new plant, and 
put in the name of a corporation, it is not a 
new business in the city, within tile meaning 
of an ordinance exempting from taxation for 
five years new manufacturing establishments 
to induce their location in the city. 151 Kv. 
758, 152 S. W. 980. 

HEW AND USEFUL ENVEH- 
TION. A phrase used in the act of con¬ 
gress relating to patents for inventions. 
See Patent. 

HEW ASSIGNMENT. A re-state¬ 
ment of the cause of action by the plaintiff, 
with more particularity and certainty, but 
consistently with the general statement in 
the declaration. Staph, PI. 241; 20 Johns. 
43. 

Its purpose is to avoid the effect of an 
evasive plea which apparently answers the 
declaration, though it does not really apply 
to the matter which the plaintiff had in 
view ; 1 Wms. Saund. 299 b. Thus, if a de¬ 
fendant has committed two assaults on the 
plaintiff, one of which is justifiable and the 
other not, as the declaration may not dis¬ 
tinguish one from the other, the defendant 
may justify, and the plaintiff not being 
able either to traverse, demur, or confess 
and avoid, must make a new assignment. 

There may be several new assignments 
in the course of the same action ; 1 Chitty, 
PI. 614. A plaintiff may reply to a part of 
the plea and also make a new assignment. 
A new assignment is said to be in the na¬ 
ture of & new declaration ; 1 Saund. 299 c ; 
but is more properly considered as a repe¬ 
tition of the declaration ; 1 Chit. PI. 602; 
differing only in this, that it distinguishes 
the true ground of complaint, as being dif¬ 
ferent from that which is covered by the 
pica. Being in the nature of a new or re¬ 
peated declaration, it is, consequently, to 
be framed with as much certainty or speci¬ 
fication of circumstances as the declaration 
itself. In some coses, indeed, it should be 
even more particular; Gould, PI. 339 n.; 
Bac. Abr. Trespass (I 4, 2) ; 1 Chit. PI. 610. 
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See 3 Bla. Com. 311; Archb. Civ. PI. 286. 
In England, under the Judicature Act, 
1875, Ord. xix. r. 14, no new assignment is 
necessary or is to be used ; but everything 
which has heretofore been alleged by way 
of new assignment is to be introduced by 
way of amendment of the statement of 
claim; Whart. Diet. 

NEW CODE. A Code which came 
into operation under Justinian December 
29, 534. This was a second edition of the 
Code, the first edition having been published 
April 7, 529. The object of the second 
eaition was to incorporate under the proper 
heads the Fifty Decisions, and a large 
number of constitutions subsequent to the 
first edition, and “suppressing without 
scruple whatever appears to be superfluous, 
abrogated provisions, repetitions, and con¬ 
tradictions. ' This new edition of the Code 
was called, codex repetilae vraelectionis. 
Hunter, Rom. L. 92. See Old Code. 

NEW FOB OLD. A term used in ma¬ 
rine insurance in cases of adjustment of a 
loss when it has been but partial. In mak¬ 
ing such adjustment, the rule is to apply 
the old materials towards the payment of 
the new, by deducting the value of them 
from the gross amount of the expenses for 
repairs, and to allow the deduction of one- 
third new for old upon the balance. See 1 
Cow. 265; 4 Ohio 284 ; 7 Pick. 259. The 
deduction, in the United States, is usually 
one-third, and is made from the cost of 
labor and material, and in practice also 
from the incidental expenses of repairs, as 
towage, etc.; but see, as to this last, 3 
Sumn, 45; 9 Wall. 203. The deduction is 
without regard to the age of the vessel; 11 
Johns. 315. A writer criticises the rule of 
thirds, and suggests that the increase of iron 
hulls will change the rule of law ; Oourlie, 
Gen. Av. In Liverpool, no deduction is 
made on iron vessels for the first eighteen 
months. 

NEW FOBEST. The royal forest in 
Hampshire, founded by William the Con¬ 
queror. See Forest Law. 

It contains about 92,000 acres, of which 
about 63,000 acres are strictly speaking 
forest; 2,000 belong to the Crown, ana 
27,000 acres belong to private persons. Some 
parts of the 27,000 acres are subject to cer¬ 
tain forest rights of the Crown. Byrne. 

NEWFOUNDLAND FI8HEBY 
DISPUTE. See Hague Conference. 

NEW HAMP 8H I BE. The name of 
one of the original thirteen United States 
of America. 

It waa subject to Massachusetts from 1641 to 1600. 
It was governed as a province, under royal com mi s- 
eioos, by a governor and council appointed by the 
king, and a nouse of assembly elected by the people, 
until the revolution. 

In January, 1776, a temporary constitution was 
adopted, which continued till 1734. The constitution 
adopted in 1784 was amended by a convention of 
delegates held at Concord, approved by the people 
In their town-meetings, and established by the con¬ 
vention in February, 1792. This constitution was 
amended In i860, by abolishing the property quali¬ 
fications for certain offices, and amended again In 
1877, changing It in eleven particular?, the principal 
of which were the abolition of the religious test, and 
adoption of biennial elections. Increasing the num¬ 
ber of senators, and changing the election from 
March to November. 

NEW INDUSTRY. See Labor. 

NEW INN. An inn of chancery. See 
Inns of Court. 

NEW JEBSEY. The name of one of 
the original thirteen states of the United 
States of America. 

The territory of which the state is composed was 
included within the patent granted by Charles II. 
to his brother James, duke of York, bearing date 
on the 12th of March, 1063-4. This grant comprised 
all the lands lying between the western side of 
Connecticut river and the east side of Delaware 
bay, and conferred powers of government over tbe 

{ 'ranted territory. At this time the province was 
n the possession and under the government of Hol¬ 
land. Before the close of tbe year the inhabitants 
of the province submitted to the government of Eng¬ 
land, on the 29d and 24th of June, 16S4. The duke 
of York, by deeds of lease and release, conveyed 
to John Lord Berkeley and Sir George Carteret, 
their heirs and assigns forever, “ all that tract of 
Uvnd adjacent to New England and lying and being 
to the westward of Long Island and Manhltaa Is¬ 


land, and bounded on the east part by the main 
sea, and part by Hudson river, and hat! upon the 
west Delaware bay or river, and extenceth south¬ 
ward to the main ocean as far as Cape May at the 
mouth of Delaware bay, and to the northward as 
far as the northernmost branch of the said bay or 
river of Delaware, which Is In 41 degrees ana 40 
minutes of latitude, and crosseth over thence In a 
straight line to Hudson's river in forty-one degrees 
of latitude ; which said tract of land Is hereafter to 
be called Nova Ceesarla,or New Jersey.” 

This grant drat defined the boundaries and gave 
the name of the province. It conferred upon the 
grantees, with the territory, powers of government 
In as full and ample manner as they were conferred 
by the crown upon the duke of York. Lord Berkeley 
and Sir George Carteret, being by virtue of this 
conveyonce tne sole proprietors of New Jersey, on 
the 10th of February, 1004-5, signed a constitution 
which they published under the title of “ The con¬ 
cessions ana agreement of .the lords proprietors ol 
the province of Nova Csesaria, or New Jersey, to and 
with all and every of the adventurers, and all such 
as shall settle or plant there.” This document, 
under the title of ” The Concessions,” was regarded 
as the first constitution of New Jersey, and con¬ 
tinued in force until tbe division of the province in 
1676. The Instrument was considered as irrevocable, 
and therefore of higher authority than the acts of 
assembly, which were subject to alteration and re¬ 
peal. War having been declared by England Against 
Holland In 1078, the Dutch were again id possession 
of the country, and the inhabitants submitted to 
their authority. 

By the treaty of peace between England and Hol¬ 
land on the 9tn of February, 1674, the country was 
restored to the possession of the English. On the 
conclusion of peace, in order to remove all grounds 
of objection to his title on account of the recapture 
of the country by tbe Dutch, the duke of York ob¬ 
tained from the crown a new patent, similar to the 
first, and dated on the 29th of June. 1674. On the 
20th of July in the same year, the duke of York 
made a second grant of a portion of the province to 
Sir George Carteret individually. The partition 
which this patent was intended to secure, In addition 
to the confirmation of Carteret's grant, was accom¬ 
plished by deeds of partition executed July 1, 1676, 
between Carteret and the trustees of Byllinge. In 
1702, the proprietors of th two provinces, called re-, 
spectively East New Jersey and West New Jersey, 
surrendered their powers of government to Queen 
Anne, still retaining their title to the land. The two 
divisions constituted thenceforth but one colony. 
The colony was governed by a governor and council 
appointed by tne crown, and an assembly of the 
representatives of the people chosen by tbe free¬ 
holders. This form of government continued till 
the American revolution. 

The first constitution of tbe state of New Jersey 
was adopted by the provisional congress on the 
second day of July, 1776. This body was composed 
of representatives'from all the counties of the state, 
who were elected on the fourth Monday of May, and 
convened at Burlington on the tenth day of June, 
1770. It was finally adopted on the second day of 
July, but was never submitted to a popular vote. 
This constitution continued in force until the first 
day of September; 1844, when It was superseded hy 
the existing constitution. The new constitution 
was adopted May 14, 1844, by a convention composed 
of delegates elected by the people in pursuance of 
an act passed by the legislature. The constitution 
thus framed, having been submitted to and adopted 
by the people at an election held on the thirteenth 
day of August, took effect and went into operation, 
pursuant to one of Its provisions, on the twenty- 
second of September, 1844. This constitution was 
amended at a special election held September 7, 
1675. 

NEW MATTER. In Pleading. 
Matter not previously alleged. Statements 
of fact not previously alleged by either 
party to the pleadings. Where special 
pleading prevails, such matter must be 
pleaded in avoidance, and it must, in gen¬ 
eral, be followed by a verification; Gould, 
PI. c. 8, § 195 ; 1 Cbitty, PI. 538; Steph. PI. 
251; Comyns, Dig. Pleader (E 32); lWmfl. 
Saund. 108, n. 1 ; Ventr. 121. See Plea. 

In equity, new matter, discovered by 
either plaintiff or defendant, may be intro¬ 
duced by cross or supplemental bill before 
a decree has been pronounced, but not by 
amendment after an answer has been filed ; 
1 Paige, Ch. 200; Harr. Ch. 488. 

NEW MEXICO. The name of one 
of the United States of America. 

By act of congress, approved September 9, I860, 
the territory of New Mexico was constituted and 
described. A proviso was annexed that the United 
States might divide the territory into two or more, 
and that when admitted as a state the said territory, 
or any portion of the same, should be received Into 
the Union with or without slavery, as their consti¬ 
tution might prescribe at the time of admission. 

Colorado was partly formed from New Mexico In 
1861, and in 1863 the entire territory of Arixona, 
which reduced New Mexico to Its present boun¬ 
daries. By the organic act, tbe powers of the ter¬ 
ritory are lodged In three branches,—the legislative, 
executive, aud judicial. The operation of this act 
was suspended until the Texan boundary was 
agreed upon, when it went Into force by. proclama¬ 
tion of tbe president, December 13) 1860. 

NEW PROMISE. A contract made 
after the original promise has, for some 
cause, been rendered invalid, by which the 


promisor agrees to fulfil such original 
promise. Within the meaning of the statute 
of frauds the renewal of a promise to pay 
is a new promise; 24 Atl. Rep. (R. I.) 576. 
See Limitations. 

NEW TRIAL. In Practice. A re¬ 
examination of an issue in fact before a 
court and a jury, which has been tried at 
least once before the same court; Hill. N. 
Tr. 1. A rehearing of the legal rights 
of the parties, upon disputed facts, before 
another jury, granted by the court on 
motion of the party dissatisfied with the 
result of the previous trial, upon a proper 
case being presented for the purpose; 4 
Chitty, Gen. Pr. 30; Grah. &W. N. Tr. 32. 
It is either upon the same, or different, or 
additional evidence, before a new jury, and 
robably, but not necessarily, before a 
ifferent judge. It is a re-examination of 
an issue of fact in the same court after a 
trial and decision by a jury, court or referee; 
99 Cal. 265. 

The origin of the practice of granting 
new trials is of extremely ancient date, and, 
consequently, involved in some obscurity. 
BLackstone gives the most connected and 
satisfactory account of it of any writer ; 3 
Com. 387. 

Courts have, in general, a discretionary 
power to grant or refuse new trials, ac¬ 
cording to the exigency of each particular 
case, upon principles of substantial justice; 
1 Burr. 390. That the trial judge is not 
satisfied with a verdict is not binding on 
tbe court in banc, but deserves serious 
consideration; L. J. 55 Q. B. 403. This 
discretion is generally not reviewable on 
error; 10 Vt. 520; 14 N. H. 441: 20 Pick. 285; 
10 Ga. 93; 132 U. S. 103. It should be 
exercised with great caution where a new 
trial is asked only because the verdict is 
against the weight of the evidence; 31 W. 
Va. 428. 

Where one party moves for a new trial 
and the opposing party consents thereto, 
the court is not compelled to grant the 
same; 44 Kan. 144; 45 Ill. App. 426. An 
order granting a new trial operates to set 
aside the judgment; 76 Cal. 90. 

The usual grounds tor a new trial may 
be enumerated as follows: 

The not giving the defendant sufficient 
notice of the time and place of trial, unless 
waived by an appearance and making a 
defence, will be a ground for setting aside 
the verdict; 3 Price 72; 1 Wend. 22. But 
the defendant's ignorance must not have 
been owing to his own negligence, and tlie 
insufficiency of the notice must have been 
reasonably calculated to mislead him; 2 
Bibb 177; 3 B. & P. 1; 13 Tex. 516; 32 
Conn. 402; 36 N. H. 74. 

Pleadings. Failure of the complaint to 
state a cause of action is available on 
motion for a new trial; 46 Pac. Rep. 
(Ariz.) 74; so of one which shows tne 
cause of action alleged to be barred; 26 S. 
E. Rep. (W. Va.) 431. 

Misconduct of parties, counsel, or wit¬ 
nesses. The use of crutches by plaintiff in 
going to and from the witness stand, 
when iust before and after the trial he 
walked readily without them, is ground 
for a new trial; 42 N. Y. S. 941; but plain¬ 
tiff’s hysteria while on the witness stand 
is not; 45 N. E. Rep. (Ill.) 200; nor is a 
controversy, between court and counsel, 
during the trial, not prejudicial to the 
defeated party; 37 S. w. Rep. (Mo.) 115; 
nor improper remarks made by counsel in 
his argument; 27 U. S. App. 063. 

Mistakes or omissions of officei'S in sum¬ 
moning and drawing jurors, when the 
irregularity deprives the party complain¬ 
ing of a substantial right, will entitle him 
to a new trial: 2 Halst. 244; 16 Aik. 37: 
12 Pick. 496. Likewise, where the officer 
summoning the jury is nearly related to 
one of the parties; 10 S. & R. 334 ; 1 South. 
864; 20 Tex. 234; 1 Dev. & B. 196; or is in¬ 
terested in the event; 5 Johns. 133: unless 
the objection to the officer was waived by 
the party; 3 Me. 215; 21 Pick. 457; or the 
authority of the officer besocircumscribed 
as to put it out of his power to select an 
improper jury; 7 Ala. 353i 7 Cow. 720. A 
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verdict will be set A^ide for the following 
cniuws: The unauthorized interference of a 
party. or his attorney, or the court, in select¬ 
ing or returning jurors, unless the inter¬ 
ference can Ih» satisfactorily explained ; 

S Humphr. 412; that a juror not regularly 
summoned and returned personated an¬ 
other; 77 (>A. 103; 7 Dowl. & R. Ite4; but 
not if the juror personated another through 
mistake, was qualified in other respects, 
and no injustice has been done: 12 East 
?29; 12 Ohio Cir. Ot. 267. That a juror sat 
on the trial after being challenged and 
stood aside, unless the party complaining 
knew of it. ami vlid not object; 3 Yeates 
312; that a juror, was discharged without 
any sufficient reason, after being sworn; 1 
Ohio St. 66: but not if the juror was dis¬ 
charged by mistake and with the knowl¬ 
edge and acquiescence of the party; 9 Meto. 
Mass 372; 3 Ired. 38: that the jury were 
not sworn, or that the oath was not ad¬ 
ministered in the form prescribed bv law; 

1 How. 497; 2 Me. 270 
The disqualification of jurors , if it has 
not been waived, will be ground for a new 
trial; but a principal cause of challenge to 
a juror, not discovered during the trial, 
will not require a new trial in a criminal 
case, unless injustice resulted to the 
prisoner from the fact that such juror 
served; 36 W. Va. 729; that a juror was 
also a member of the graud jury finding the 
hill will not sustain a motion in arrest of 
judgment, where no objection was made to 
the juror on the trial; 30 S. C. 105; 41 La. 
Ann. 638; 4 Utah 42. The want of a nec¬ 
essary property qualification is ground 
for a new trial; 4 Term 473; 15 Vt. 61 ; 
irregularity in selection, which results in 
injury to the defeated party; 59 Mo. 417; 
but after a plea of not guilty and convic¬ 
tion, defendant may not object to the 
venire or to jurors summoned under it ; 9 
Humphr. 626; or to a juror whose name 
was not in the box, on the list, or on the 
books of the tax receiver; 63 Ga. 791; but 
not if it appears that injustice was not 
done; 31 W. Va. 459; and there was a fair 
trial, and the verdict was fully warranted 
by the evidence ; 53 Fed. Rep. 565. Rela¬ 
tionship to one of the parties; 82 Me. 310; 
or to one of the counsel; 81 Me. 158; 17 S. 
E. Rep. (Ga.) 631; or business relations with 
the counsel; 42 N. Y. S. 569; is ground; but 
knowledge of such relation must not have 
been obtained before trial, else the disqual¬ 
ification is waived ; 84 Me. 304; unless the 
relationship be so remote as to render it 
highly improbable that it could have had 
any influence; 13 Vt. 661. So is interest 
in the event; 2 Johns. 194; 21 N. H. 438; 
concealment, of his interest bv juror; 111. 
Ind. 59; bias or prejudice; 3 Dali. 515; where 
a juror was deputy prosecuting attorney; 
100 Ind. 357; conscientious scruples against 
finding a verdict of guilty; 13 N. H. 536; 
16 Ohio 364; 13 Wend. 351; an opinion held 
by juror which would have excluded him 
if discovered before he was sworn; 36 W. 
Va. 739.; and mental or bodily disease 
unfitting jurors for the intelligent perform¬ 
ance of their duties; 0 Humpnr. 59: 8 Ill. 
368; alienage; 6 Johns. 882; 2 Ill. 476; 60 Vt. 
449 (but not criminality of juror; 10 Oreg. 
145; 15 Colo. 270; but see 8 Ill. 203; 4 Dali 
353). The want of purely statutory quali¬ 
fications, such as citizenship, age, property, 
etc*., which are not essential to an intelli¬ 
gent and impartial discharge of duty by a 
juror, are not treated with the B&me strict¬ 
ness as bias and like causes; 22 Fed. Rep. 
234. See2N. H. 349. 

When indirect measures have been re¬ 
sorted to , to prejudice the jury , or tricks 
practised or disingenuous attempts made to 
suppress or stifle evidence or thwart the 
proceedings, or to obtain an unconscion¬ 
able advantage, they will be defeated by 
granting a new trial. For example: where 
papers material on the point in issue, not 
previously submitted, are surreptitiously 
lianded to the jury; Cas. temp . Hardw. 
116; 2 Yeates 273; or where the party, or 
3ome one in his behalf, directly approaches 
the jury on tlie subject of the trial; 7 8. & 
U. 458; 18 Mass. 218: or where one not a 


member of the jury slept in the same 
room with them, and had a conversation 
with one or two of them, in which he 
made statements reflecting on the character 
of the party against whom the verdict was 
rendered; 73 la. 207. But if the other 
party is aware of such attempts, and neg¬ 
lects to correct them when in his power, 
he will be deemed to have waived all objec¬ 
tion ; 11 Mod. 113. If the interference 
with the jury comes from a stranger, be 
without fault in the jury, and without the 
knowledge of the parties, and no injury 
has thereby ensued, the verdict will not be 
disturbed; 5 Mo. 525; 3 Bibb 8; 11 Humphr. 
169,491. But see 9 Miss. 187; 10 id. 465; 
20 id. 398. Where the jury, after retiring 
to deliberate, examined witnesses in the 
case, a new* trial was granted; Cro. Eliz. 
189; 3 Bay 94 ; 1 Brev. 16 ; so, also, when 
one of their number communicates to his 
fellows private information possessed by 
him, which influences the finding ; 1 Swan 
61; 2 Yeates 166; 4 Yerg. Ill ; 36 Neb. 708; 
or the judge addresses a note to them, or 
privately visits them, after they have 
retired to deliberate; 1 Pick. 337; 10 Johns. 
338; or a juror takes a private view; 157 
Mass. 579; 57 Fed. Rep. 898; 52 Minn. 329. 

Misconduct of the jury will sometimes 
avoid the verdict; as, for example, jurors 
betting as to the result; 4 Yerg. Ill; sleep¬ 
ing during the trial; 8 Ill. 368; eee 181 
Pa. 172; unauthorized separation; 1 Va. 
Cas. 271; 11 Humphr. 502 ; 3 Harr. N. J. 
468;. but see 101 N. C. 761 ; 7 Mont. 489; 
147 Ill. 385; taking refreshment at the 
charge of the prevailing party ; 4 Wash. 
C. C. 32; 23 Neb. 171 ; see 49 Kan. 643; 
drinking spirituous liquor; 4 Cow. 17, 26; 
4 Harr. 367 ; 78 Cal. 317 ; if any mental in¬ 
capacity results therefrom : 8 Mont. 57; 
but see 40 La. Ann. 739 ; 8 Mont. 57 ; 7 id. 
489 ; 100 N. C. 528 ; talking to strangers on 
the subject of the trial; 3 Day 223; 9 
Humphr. 646; but not general conversa¬ 
tion ; 36 W. Va. 729; determining the ver¬ 
dict by a resort to chance; 15 Johns. 87 : 8 
Blackf. 32; 49 Cal. 275 ; 21 la. 379; 4 Wis. 
67 ; 1 Minn. 156 : 45 N. H. 408 ; by return¬ 
ing as the verdict the quotient obtained by 
dividing by twelve the total of the sums 
named by the jurors; 15 Johns. 87; 86 
Tenn. 240 ; 35 Fed. Rep. 649: 11 L. R. A. 
706. But every irregularity which would 
subject jurors to censure will not overturn 
the verdict, unless there be some reason to 
suspect that it may have had an influence 
on the final result. See 26 Tex. App. 260; 
40 Kan. 258 ; 40 La. Ann. 751. In general, 
if it does not appear that the misconduct 
was occasioned by the prevailing party or 
any one in his behalf, does not indicate any 
improper bias, and the court cannot see 
thst it either had or might have had an 
eject unfavorable to the party moving for 
a new trial, the verdict will not be dis¬ 
turbed. For gross misconduct of the jury 
a new trial may be granted on grounds of 
public policy; Hilly. New T. lw. Where 
the jury after returning an informal ver¬ 
dict were discharged, and within thirty 
seconds recalled and the verdict corrected, 
the separation will not vitiate the verdict; 
28 Tex. App. 689. When the jury were 
kept out eigiity-four hours it was held that 
their agreement was coerced and a new 
trial ordered; 156 N. Y. 268 ; 8. C. 19 N. Y. 
L J. 967. 

Error of the judge will be ground for a 
new trial; such as, admitting illegal evi¬ 
dence which hM been objected to,—unless 
the illegal evidenoe was wholly immaterial, 
or it is oertain that no injustice has been 
done; 77 Ga. 692; and where the illegal 
testimony was admitted in gross violation 
of the well-settled principles which govern 
proof, it has been deemed per se ground for 
a new trial, notwithstanding the jury were 
directed to disregard it; 13 Jonns. 850 ; 
but see 6 N. H. 333; improperly rejecting 
evidenoe tending in any degree to aid the 
jury in determining a material fact; 3 J. 
J. Marsh. 229; the admission of incom¬ 
petent evidenoe, although of slight im¬ 
portance, if the party has suffered or might 
nave suffered prejudice by its admission; 
101 N. C. 184; 78 Ga. 480 ; 80 id. 549; 8i 


id. 93 ; (but the objection that the jury 
were not allowed to take to their room 
letters introduced in evidence cannot first 
be raised on a motion for a new trial; 70 
N. W. Raj), (la.) 789; nor the admission of 
improjiar evidence not objected to at the 
trial: 3T S. VV. Rep. (Mo). 115;) withdraw¬ 
ing testimony once legally Indore the jury, 
—unless the excluded testimony could not 
be used on a second trial; 4 Humphr, 22 ; 
denying to a party the right to be heard 
through counsel; 2 Bibb 76 ; 3 A. K. Marsh. 
485; erroneously refusing to grant a non¬ 
suit ; 19 Johns. 154 ; improperly restricting 
tne examination or cross-examination of 
witnesses, or allowing too great latitude in 
tliat respect, under circumstances which 
constitute a clear case of abuse; 0 Barb. 
383 ; refusing to permit a witness to refer 
to documents to refresh his memory, where, 
by the denial, the complaining party has 
sustained injury; 3 Litt. 338; improperly 
refusing an adjournment, whereby injus¬ 
tice has been done; 2 South. 518; 9 Ga. 
121 ; icnproj>ei’ly denying the right to open 
and close at the trial; 76 Ga. 79; refusing 
to giva such instructions to the jury as 
properly arise in the case, where it is mani¬ 
fest that the jury erred through want of 
instruction ; 4 Ohio 389 ; 9 Mo. 305 : giving 
to the jury binding instructions, when 
there are circumstances in the case which 
ought to liave been submitted to them.—un¬ 
less the verdict is in strict accordance with 
the weight of evidence; 19 Wenu. 402: 5 
Humphr. 476 ; giving an erroneous exposi¬ 
tion of the law on a point material to the 
issue,—unless it is certain that no injustice 
has been done, or the amount in dispute is 
very trifling, so that the injury is scarcely 
appreciable; 4 Conn. 350 ; 5 Sandf. 180; 3 
Johns. 239; misleading the jury by a 
charge which is not explicit, cr which is 
absurd and impossible, or contradictory, or 
argumentative and evasive; 9 Humphr. 
Tenn. 411; It Wend. 83; 6 Cow. 682; er¬ 
roneous instruction as to the proof tliat is 
requisite; 3 Bibb 481; 21 Me. 20; misap¬ 
prehension of the judge as to a material 
fact, and a direction to the jury accord¬ 
ingly, whereby they are misled : 1 Mills 
200; see Misdirection; instructing the 
jury as to the law upon facts which are 
purely hypothetical,—out not if the charge 
was correct in point of law, and the resint 
does not show that the jury were misled by 
the generality of the charge ; 8 Ga. 114 ; 2 
Ala. N. 8. 094; submitting as a contested 
point what has been admitted ; 9 Conn. 
210; erroneously leaving to the jury the 
determination of a question that should 
have been decided by the court, whereby 
they have mistaken the law ; charging as 
to tne consequences of the verdict; 1 Pick. 
106; 2 Graham AW. New Tr. 595. Neither 
the rejection nor admission of immaterial 
evidence is cause for a new trial; 77 Ga. 
692. 

Surprise , as a ground for setting aside 
the verdict , is cautiously allowed. When 
it is occasioned by the act of the adverse 
party, or hy circumstances out of the 
knowledge and beyond the control of the 
party injured by it, this has sometimes 
been held to constitute grounds for relief; 
but not when he might have been fully 
informed by the exercise of ordinary dili¬ 
gence ; 6 Halst. 242 ; 12 Colo. 125 ; although 
even when the complainant is not entirely 
free from fault, the court,' in cases where 
great wrong would otherwise be done, 
will, for the sake of promoting justice, 
grant a new trial. Among the cases of 
surprise may be enumerated the following: 
the unexpectedly being summoned and 
detained as a witness or juror in another 
court, or sudden and serious illness, which 
prevents the party from attending at the 
trial; 3 T. B. Monr. 113; 4 Litt. 1; 1 
Halst. 844; that the cmise was brought on 
prematurely, in the absence of the party ; 
6 Dana 89; erroneous ruling of the court as 
to the right to begin, which has worked 
manifest injustice; 4 Pick. 156; but see 8 
Conn. 254, 296; perturbation of counsel, 
arising from sudaen and dangerous sick¬ 
ness occurring in his family and coming to 
his knowledge during the trial; 14 Pick. 
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494; where some unforeseen accident has 
prevented the attendance of a material 

witness ; 6 Mod. 22 ; 1 Harp. 267 ; that tes¬ 
timony beyond the reach of the party in¬ 
jured, and completely under the control of 
the opposite party, was not produced at 
the trial; 7 Yerg. 502; 7 Wend. 62; that 
competent testimony was unexpectedly 
ruled out on the trial; 0 Dana 26; 2 Vt. 
573; 2 J. J. Marsh. 515; where a party's 
own witnesses, through forgetfulness, mis¬ 
take, contumacy, or penury, testify dif¬ 
ferently than anticipated, or where evi¬ 
dence is unexpectedly sprung upon a party 
by his opponent; 8 Ga. 136; 18 Miss. 326; 
see 60 Tex. 437 ; the withdrawal of a ma¬ 
terial witness before testifying, attended 
with suspicions of collusion; 25 Wend. 
663 ; tliat a material witness was suddenly 
deprived of the power of testifying by a 
paralytic stroke, or other affection, or that 
the testimony of the witness was incohe¬ 
rent on account of his being disconcerted 
at the trial; 1 Root 175; where it is dis¬ 
covered after the trial that a material wit¬ 
ness who testified is interested in the event, 
or where it is probable that the verdict was 
obtained by false testimony, which the 
party injured could not until after the 
trial contradict or expose; 2 C. B. 342; 1 
Me. 322. But a new trial cannot be ob¬ 
tained on the ground of surprise caused by 
evidence whicn was clearly within the is¬ 
sues presented by the pleadings; 1 Tex. 
Civ. App. 343. There is no such ground 
for granting a new trial as mistake or in¬ 
advertence, as distinguished from accident 
or surprise; 96 Cal. 38. Accident or sur¬ 
prise which ordinary prudence could not 
have guarded against, does not include 
ignorance, mistake, nor misapprehension 
of au attorney, not occasioned by the ad¬ 
verse party, nor mismanagement of the 
defence by the attorney, through design, 
ignorance, or neglect; 53 Kan. 743; 107 
Mo. 500. 


New trials on account of after-discovered 
testimony are granted but rarely, and with 
great caution. The court, in order to set 
aside the verdict on this ground, must be 
satisfied that the evidence nas come to the 
applicant's knowledge since the trial; 3 
8 tor. 1 ; 21 N. H. 166; see 76 Ga. 603; that 
it is not owing to the want of diligence 
that it did not come sooner ; 6 Johns. Ch. 
479; 90 Fed. Rep. 85; 91 Ga. 171; 99 Cal. 
607 ; see 132 Mass. 341; 49 How. Pr. 53; 
19 S. W. Rep. (Mo.) 1107; 73 Hun 195; 1 
Blackf. 367 ; 49 111. App. 224; that it is so 
material that it will probably produce a 
different result; 1 Dual. 85; 48 Ill. App. 
417; see 76 Ga. 585 ; 41 Kan. 845 ; 39 W. 
Va. 410; 88 Tenn. 430; and that it is not 
cumulative; Woodb. Sc M. 348; as mere 
cumulative evidence is insufficient to war¬ 
rant a new trial; 78 Cal. 41; 76 Ga. 002; 
129 III. 101; 120 Ind. 138; 39 Minn. 190 ; 
09 Tex. 679 ; 83 Va. 581 ; but the rule does 
not apply where it is cumulative evidence 
to prove an alibi; 3 Wash. 206. Nor 
must the sole object of the newly-discov¬ 
ered evidence be to impeach witnesses 
examined on the former trial; 7 Barb. 
271; 8 Gratt. 637; 79 Ga. 633 ; 116 Ind. 84 ; 
39 Kan. 320; 102 N. C. 347 ; 85 Va. 205 : 43 
Ill. App. 161 ; 41 La. Ann. 787. The mov¬ 
ing party must state what the evidence is, 
and what diligence he has used in the prep¬ 
aration of his case; and his application 
must be accompanied by affidavits of the 
newly-discovered witness, unless some 
cause be shown why they cannot be pro¬ 
duced ; 5 Halst. 250; 1 Tyl. Vt. 441; 22 
Me. 346. Evidence which could have been 
procured before the trial by the exercise of 
reasonable diligence is not sufficient; 76 
Ga. 618; 73 la. 698 ; 41 Kan. 485 ; 02 Mich. 
186; 69 Tex. 437 ; 83 Va. 827. 

When a continuance on account of ab¬ 
sent testimony is refused, and it subse¬ 
quently appears that such evidence is nec¬ 
essary and material to the defendant, he 
should be awarded a new trial; 25 Tex. 
App. 27, 247; 26 id. 668. 

Excessive damages may be good cause 
for granting a new trial; first, where the 
measure of damages is governed by fixed 
rules aDd principles, as in actions on 


contracts, or for torts to property, the 
value of which may be ascertained by evi¬ 
dence ; second, in suits for personal in¬ 
juries, where, although there is no fixed 
criterion for assessing the damages, yet it 
is clear that the jury acted from passion, 
partiality, or corruption ; 10 Ga. 37. 

A new trial should be granted for an 
error of law, where the general merits 
of the case, as one for a recovery at all, 
are doubtful, and where the damages 
are apparently excessive; 80 Ga. 602. In 
actions for personal torts, a new trial will 
not, in general, be granted on account of 
the smallness of the damages, unless the 
verdict is the result of contrivance by the 
defendant, or surprise on the plaintiff, or of 
partiality or misconduct of the jury, or un¬ 
less the finding is entirely disproportioned 
to the injury. See 49 L. J. Q. B. 233, where 
a verdict of £7.000 ir favor of a physician 
for damages, caused by defendant’s negli¬ 
gence, was set aside on the ground of the 
damages being insufficient. 

A state statute forbidding new trials on 
account of inadequate damages, if binding 
on the federal courts, would be in violation 
of the constitutional right of a trial by 
jury ; 80 Fed. Rep. 72. Where the verdict 
is for an amount exceeding the damages 
laid in the writ, it will be set aside unless 
the plaintiff will release the excess; 7 
Wend. 330. See Jury ; Damages, 

It is within the discretion of the trial 
court, after a verdict awarding excessive 
damages, to make an order denying a mo¬ 
tion for a new trial on the condition that the 
plaintiff will remit a certain part of the 
verdict; 08 Cal. 13; 130 U. S. 69; see 48 
Mo. App. 70; 70 Ga. 119; 91 id. 818. It is 
error to set aside a verdict as excessive 
unless the amount is such as to show mis¬ 
conduct and impropriety on the part of the 
jury; 74 Hun 2o4. Where the question of 
damages is peculiarly for the jury, if the 
court grant a new trial, it should be granted 
absolutely and not on condition of a refusal 
to file a remittitur; 20 L. R. A. 653. 

When the verdict is clearly against the 
law , it will be set aside, notwithstanding 
the jury had power to decide both the law 
and the fact, or the issue was one exclu¬ 
sively of fact and there have been concur¬ 
rent verdicts by two successive juries; 
1 Dudl. 218; 4 Ga. 198; see 70 Ga. 770; 
if, however, substantial justice has been 
done, a new trial will not be granted 
though the law arising on the evidence 
would have justified a different result; 1 
Burr. 54 ; 4 Term 468. 

Courts are at all times reluctant to grant 
a new trial on the ground that the verdict 
is against the evidence; and where the 
juir have passed upon a mere question 
of wot, they will onfy do so when the ver¬ 
dict is palpably against the evidence ; in¬ 
justice must have been done by the ver¬ 
dict, and there must be a probability that 
justice will be done on a retrial; 21 Conn. 
245; 5 Ohio 509 ; 3 Strobh. 858. A statute 
forbidding courts to set aside a third ver¬ 
dict in the same action, does not apply to 
a case where there is no evidence, and thus 
construed, jlb constitutional; 89 Tenn. 311. 
See 134 U. S. 614 ; 86 Neb. 642. Where 
the verdict is founded on circumstantial 
evidence, the court will rarely, if ever, in¬ 
terfere with it: 16 Mass. 845; 11 Ill. 86. 
On the other hand, when the issue approx¬ 
imates to a purely legal question, courts 
are somewhat more liberal in granting new 
trials; 2 McMuIl. 44. The verdict will be 
set aside where the witnesses upon whose 
testimony it was obtained have since the 
trial been convicted of perjury ; 8 Dougl. 
24; so where the testimony on which the 
verdict is founded derives its credit from 
circumstances, and those circumstances 
are after wards dearly falsified by affidavit; 

1 B. Sc P. 437; 8 Grah. Sc W. N. Tr. 1208. 

The verdict may be void for obscurity or 
uncertainty ; 1 S. Sc R, 867; and where 
special findings are contradictory on es¬ 
sential questions, a new trial should be 
granted ; 111 N. C. 661. It will be set aside 
where it is not responsive to the issue, or 
does not comprehend all of the issues, un¬ 
less the finding of one or more of the issues 


will be decisive of the cause ; 2 Ala. n.s. 859; 
11 Pick. 45; or where it is contrary to the 
instructions, whether the latter are right 
or wrong; 74 la. 830 ; or where the verdict 
shows that it includes items not shown by 
the evidence to be due; 45 Ill. App. 328. 
So, where the findings on the issues are 
contradictory, thus rendering the general 
verdict inconsistent and unintelligible ; 97 
N. C. 66. That it was not recorded in open 
court, or was received in the absence of the 
plaintiff, or was altered after it was re¬ 
corded and the jury dismissed, will be 
ground for a new trial; 1 III. 109 ; 1 Wend. 
80; 10 S. A R. 414. If rendered on Sun¬ 
day, it will, in general, be void ; but there 
are many instances in which verdicts have 
been sustained though rendered on that 
day; 1 South. 156; 15 Johns. 119; 8 Watts 
56; 18 Ohio 490. 

In the United States courts no exception 
lies to the overruling of a motion for a new 
trial; 7 U. S. App. 359; 85 Fed. Rep. 957; 
or where a new trial on the ground of after 
discovered evidence is refused ; 24 U. 8. 
App. 601. 

The Pennsylvania act of 1891 provides 
that “ the supreme court shall have power 
in all cases to affirm, reverse, amend, or 
modify a judgment, decree, etc., and to 
enter such judgment or decree as it may 
deem proper, without returning the record 
to the court below, and may order a verdict 
and judgment to be set aside and a new 
trial had.” In 178 Pa. 481, it was said by 
the court that this was “ a new power, a 
wide departure from the policy of centuries 
iu regard to appellate courts and clearly ex¬ 
ceptional in character ; ” but the act was 
held to be constitutional, and the court 
ordered the verdict set aside. 

An act of Montana authorizing its su¬ 
preme court to grant a new trial for exces¬ 
sive damages, was upheld in 181 U. S. 29, 
where it was held that the court below 
could order a new trial, or, with the plain¬ 
tiff’s consent, reduce the verdict, but could 
not enter judgment itself for a lesser sum 
than the verdict. 

Courts of equity have always proceeded 
with great caution in awarding new trials 
at law. At the present day they are but 
seldom applied to for this purpose, as courts 
of law are liberal in exercising the same 
jurisdiction, and it has been held to be un- 
oonsoionable and vexatious to bring into 
courts of equity a discussion which might 
have been had at law; 1 Sch, & L. 201. 
But, in general, when it would have been 
proper for a court of law to have granted a 
new trial if the application had been made 
while that court nad the power, it is equal¬ 
ly proper for a court of equity to do so If 
the application be made on grounds arising 
after the court of law can no longer act; 1 
A. K. Marsh. 237. A court of equity will 
not grant a new trial at law to enable a 
party to impeach a witness, or because the 
verdict is against evidence; 1 Johns. Ch. 
482 ; or when the new trial can be obtained 
by application to a law court; 52 N. J. Eq. 
887. It will only interpose in cases of new- 
ly-disoovered evidence, surprise, fraud, or 
tne like, where the party is deprived of the 
means of defenoe by circumstances beyond 
his control; 1 Litt. 140; 2 Bibb 24l; 2 
Hawks 605 ; Will. Eq. Jur. 857. 

A court of equity will often grant a 
seoond, and sometimes a third, fourth, and 
even fifth trial of a feigned issue, in cases 
where a court of law would not disturb a 
first verdict; 1 Edw. Ch. 96. 'This arises 
from the consideration that the respon¬ 
sibility of the decision rests upon the judge 
in equity ; 8 Grah. Sc W. N. Tr. 1570. 

New trials may be granted in criminal as 
well as in civil cases, at the solicitation of 
the defendant, when he is convicted eveD 
of the highest offences. But a person once 
lawfully convicted on a sufficient indict¬ 
ment can never after, against his consent, 
be a second time put in peril for the same 
offence, unless the former conviction was 
instituted by the fraudulent procurement 
-of the defendant with a view to shield him¬ 
self from adequate punishment; 2 Grah. Sc 
W. N. Tr. 01. Where the accused lias been 
acquitted, and his acquittal has not been 
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nrocured by tus own fraud or evil praotioe, 
the law. mingling justice with mercy in 
fat\yrrm nf<r et ItoertaH*. does not permit 
a new trial ; 16 Conn. 54. In civil actions 
for the recovery of penalties, and in some 
cases where the form of proceeding is crim¬ 
inal. if the object he only to establish a civil 
right, as in cases of otto mumiafo and the 
like, new trials may he granted even after 
acquittal. But, in such cases, when the 
verdict is for the defendant, it will not, in 
general, he disturbed unless some rule of 
law be violated in the admission or rejec¬ 
tion of evidence or in the charge of the 
court to the jury ; 4 Term 753 ; 2 Cow. 811; 
2 Graham & \V. New Tr. 61. See Graham 
A Waterman ; Hilliard, New Trials ; Jury ; 
Misdirection ; Charge; Mistrial. 

NEW WORKS. By a new work is 
understood every sort of edifice or other 
work which is newlv commenced on any 
ground whatever. Where the ancient form 
of work is changed, either by an addition 
being made to it or by some part of the 
ancient work being taken away, it i9 styled 
also a new work. La. Civ, Code, Art. 656. 

NEW YORK. The name of one of the 
original states of the United States of 
America. 

Id its colonial condition this state wasjrovernad 
from the period of the revolution of 168S by gov¬ 
ernors appointed by the crown, assisted by a coun¬ 
cil. vrhicn received Its appointments also from the 
parental government, ana by the representatives of 
the people. 1 Story. Const, d. 1. ch. 10. 

There have been four constitutions adopted by 
the state since its colonial period r one In 1777, which 
remained In force until January 1, 1823, when the 
second went into operation. This second constitu¬ 
tion remained until January 1, 1847, when a consti¬ 
tution. adopted by a convention of the people at 
Albany, went Into force. This constitution was 
amended in certain particulars, and remained in 
force until January 1, 1886, when the present consti¬ 
tution was adopted by a convention at Albany and 
went into effect on January 1, 1886, except article 
sir, relating to the courts, which became operative 
January 1, 1896. 

NEWLY DISCOVERED EVI¬ 
DENCES. In Practice. Proof of some 
new and material fact in the case, which 
has been ascertained since the verdict. See 
New Trial. 


NEXT. Nearest or nigheet, not in the 
sense of propinquity&lone.as, for example, 
three persona on three chairs, one in the 
midst, those on each side of the middle one 
are equally near, each “ next" to the mid¬ 
dle one ; but it signifies also order, or euc- 
oession, or relation as well as propinquity. 
27 L. J. Ch. 654. See generally 8 Q. B. 728 ; 
4 Johns. Ch. 26 ; 8 Cai. (N. Y.) 89. 

NEXT FRIEND. One who, without 
being regularly appointed guardian, acts 
for the benefit of an infant, married 
woman, or other person not sui juris. 
Where a person of unsound mind, not 
found so by inquisition, conveys his land 
by deed to another, the proper mode of 
proceeding in equity to have suoh deed 
cancelled, annulled, and made void is not 
by information exhibited by the attorney- 
general on the relation of others, but by a 
bill in the name of the incompetent person 
by a responsible next friend; 5 Del. Ch. 
938, where the practice in such cases was 
elaborately discussed, both in argument 
and by Saulsbury, Ch., who permitted an 
information in the name of the attorney- 
general to be amended into a bill by next 
mend, and whose decision was affirmed on 
appeal, where the only question was the 
propriety of the amendment. It has been 
nela in other states that such suit may be 
brought by next friend in behalf of a person 
not adjudged insane and having no 
guardian appointed; 11 Tex. Civ. App. 
677 ; 73 Miss. 888 ; but in Ohio it was 
held that such action must be by guardian, 
not next friend ; 41 N. E.Rep. 239 ; and in 
Iowa that it could not be done inde¬ 
pendently of statute ; 06 la. 560. In such 
cases the court may supersede a next 
friend by a guardian ad litem , and in its 
discretion stay proceedings instituted by 
the former ; 64 Fed. Rep. 381. See 2 Bish. 
Mar, Div. <fc Sep. 513, 514 ; Prochkin Ami. 

Where an in rant is so young as to be in¬ 
capable of making a selection of a person 
to represent him, the court will permit any 
person to institute suit in his behalf, exer¬ 
cising, however, discretion to prevent any 
abuse of that right; 184 U. S. 650. 


NEWS. Information respecting cur¬ 
rent events. The history of the day. It is 
not the creation of the writer, but is a 
report of matters that ordinarily are publici 
juris. 248 U. S. 234. There is a distinction 
between the substance of the information 
(newB element), and the particular form or 
collocation of words in which the writer has 
communicated it (literary element). Id. 

To the newspaper owners news matter, 
however little susceptible of ownership or 
dominion in the absolute sense, is stock in 
trade, to be gathered at the cost of enter¬ 
prise, organization, skill, labor, and money, 
and to be distributed and sold to those who 
will pay money for it, as for any other 
merchandise. Id. 236. See also Plag¬ 
iarism of News. 

NEWBPAPEHS. Papers for convey¬ 
ing news, printed and distributed peri¬ 
odically. 

A paper issued every day of the week 
exoept one is a daily newspaper; 45 Cal. 
80. 

A. paper devoted principally to legal in¬ 
telligence is a newspaper in which notices 
required by statute may be published ; 75 
Ill. 51 ; but see 25 Minn. 147. 

Publication of notice from June 26 to 
July 26, both dates inclusive, is a sufficient 
compliance with an ordinance directing 
publication for thirty days, although the 
paper in which the publication is made is 
not issued on Sundays or on the 4th of July * 
60 Fed. Rep. 961. See 7 Exch. 118 ; 4 Op! 
Atty. Gen. 11; Llbkl ; Liberty op the 
Press. 

n ext . In Roman Law. Persons 
bound (next) ; that is, insolvents, who 
might be held in bondage by their creditor* 
until their debts were discharged. Hei- 
necciuji, Antiq. Rom. ad Inst. ub. 8, tit. 
330 ; Calvin us ; Maclceldey, Civ. Law fc 
480 a. ° 


Kf KY 'P OF JKIN. This term is used to 
signify the relations of a party who has 
died intestate. 

In* general, no one comes within this 
term who is not included in the provisions 
of the statutes of distribution ; 8 Atk. 422. 
781; 1 VeaSen. 84 ; 28 How. Pr. 417. The 
hrase means relation by blood ; 72 N. Y. 
13. It lias been held, on the other hand, 
that next of kin in a will means ‘‘ nearest 
of kin 10 Cl. & F. 215 ; 63 N. C. 242 ; 47 
III. App. 292. A wife cannot, in general, 
claim as next of kin of her husbana, nor a 
husband as next of kin of his wife ; 113 
Mass. 430 ; 113 id. 431 ; 4 Ired. Eq. 56 ; 14 
Ves. 372 ; 44 Ill. 446; 106 Pa. 176. But see 
34 Barb. 410 ; 28 Ohio 192 ; 84 Iowa 653, 
But when there are circumstances in a will 
which induce a belief of an intention to 
include them under this term, they will be 
so considered, though in the ordinary sense 
of the word they are not ; Hovenden, Fr. 
288, 289 ; 1 My. & K. 82 ; the same rule 
holds as to the interpretation of statutes; 
7 Ohio Cir, Ct. Rep. 185 ; 51 N. W. Rep. 
(Ia.) 145 ; 25 Alb. L. J. 496. This phrase 
as used in the act of March 3, 1891 (French 
Spoliation claims), means next of kin living 
at the date of tne act, to be determined 
according to the statutes of distribution of 
the respective states of the domicil of the 
original sufferers ; 162 U. S. 489 ; 160 Pa. 
391, reversing 150 Pa. 85 ; 20 D. C. 261 ; 49 
Leg. Int. 147, a Maryland case. 

In the construction of wills and settle¬ 
ments, after a considerable conflict of 
opinions, the established rule of interpre¬ 
tation in England is that next of kin wnen 
found in ulterior limitations must be 
understood to mean nearest of kin without 
regard to the statute of distribution ; 2 
Jarm. Wills 108 ; 162 U. S. 464. This rule 
was followed in 144 Mass. 185; 63 N. C. 242, 
but it was not approved in 95 N. Y. 17; 
57 N. H. 226. 

Speaking generally, under our dual system 
of government who are next of kin is deter¬ 


mined by the legislation of the various 
States to whose authority that subject is 
normally committed. It would seem to be 
clear that the absence of a definition in the 
Act of Congress plainly indicates the purpose 
of Congress to leave the determination of 
that question to the state law. But it is 
urged that as next of kin was a term well 
known at common law, it is to be presumed 
that the words were used as having their 
common law significance and therefore as 
excluding all persons not included in th ,a 
term under the common law, meaning of 
course the law of England as it existed at 
the time of the separation from the mother 
country. 240 U. S. 493. 

See Leo act : Descent and Distribu 
tion ; Kin : Kindred. Relations. 

NEXCJM (Lat.). In Roman Law. 

The transfer of the ownership of a thing, 
or the transfer of a thing to a creditor as a 
security. 

In one sense nex vm Includes mancipium ; In an¬ 
other sense, manetpium and nexum are opposed, in 
the same way as sale and mortgage or pledge are 
opposed. The formal part of Doth transactions 
oonslated In a transfer per c es et Itbram. The per¬ 
son who became nexus by the effect of a neium 
placed himself In a servile condition, not becoming 
a slave, hU inpenutia# being only ,ln suspense, and 
was said nexum mire. Tne phrases nexi datio, 
next libeyatio , respectively express the contracting 
and the release from the obligation. 

The Roman Law as to the payment of borrowed 
money was very strict. A curious passage of Oel- 
llus (xx. 1) gives us the ancient mode of legal pro¬ 
cedure in the case of debt, sj fixed by the Twelve 
Tables. If the debtor admitted the debt, or had 
been condemned in the amount of the debt hy a 
judex, he had thirty days allowed him for payment. 
At the expiration of this time he was liable to the 
manus injectio. and ultimately to be assigned over 
to the creditor (addict tta) by the sentence of the 
praetor. The creditor was required to keep him for 
sixty days in chains, during which time he publicly 
exposed the debtor, on three nundinir,, and pro¬ 
claimed the Amount of his debt. If no person re¬ 
leased the prisoner by paying the debt, the creditor 
might sell lilm as a slave or put him to death. If 
there were several creditors, the letter of the law 
allowed them to cut the debtor in pieces and take 
their share of bis body in proportion to their debt. 
GelUus says that there was no instance of a creditor 
ever having adopted this extreme mode of satisfy¬ 
ing his debt. But the creditor might treat the 
debtor, who was addictus, as a stave, ao<t compel 
him to work out his debt ; and the treatment wa> 
often very severe. In this passage Gellius does col 
speak of next, but only of addteti , which is some¬ 
times alleged as evidence of the Identity of nexii* 
and addictus. but it proves no such identity, li a 
nrxiu is what he is here supposed to be, tiie laws 
of the Twelve Tables could not apply ; for h hen a 
man became nexus with respect to one creditor, he 
could not become nexus to anolher ; and if he be¬ 
came nexus to several at once, in this case the cred¬ 
itors must abide by tbeir contract In taking a joint 
security. This law of the Twelve Tables only ap¬ 
plied to the caae of a debtor being assigned over by 
a judicial sentence to several creditors, and it pro¬ 
vided for a settlement of their conflicting claims. 
The precise condition of a nexus has, however, heen 
a subject of much discussion among scholars. 
See Smith, Diet. Rom. & Or. Antiq.; Mancipium. 

NICARAGUA. A republic of Central 
America. The president is elected for four 
years. The Senate of eighteen members 
is elected for six years aDd the House of 
Representatives of twenty-one members 
is elected for four years. 

By a treaty of January 15, 1898, it was 
provided that Honduras. Nicaragua. Costa 
Rica, Guatemala, and San Salvador should 
constitute one republic in respect of theii 
relations with foreign countries, to be 
called the Greater Republic of Central 
America. The treaty was to be ratified by 
the several republics. It has been ratified 
by Honduras, Nicarag un, and San Salvador, 
which are now Jknowi as states of the 
Greater Republic. 

NICHELLS or N1HIL3. Debts due 
to the exchequer which the sheriff could 
not levy, and as to which he returned 
nil. These sums were transcribed once 
a year by the clerk of the nichills, and 
sent to the trer -Hirer's remembrancer's 
office, whence process was issued to re¬ 
cover the M nichill ” debts. Both of these 
offices were abo' .. d in 1889 ; Manning's 
Exch. Pr. 321; Mox. & W. 

m h:k nf AMHV A short name ; one 
nicked or cut off for the sake of brevity, 
without conveying any idea of opprobrium 
And frequently evincing the strongest affec¬ 
tion or tne most perfect familiarity. Busb. 
Eq 74. 
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When a nickname is used, evidence will be 
received as to the true name. Such a name 
is but an alias for the true name. Ander¬ 
son ; 55 Vt. 313. 

NTDERLING-. A vile, base person or 
sluggard ; chicken-hearted. Spelrn. Some¬ 
times Nidering and Nithing. Toml. Die. 

NIECE. The daughter of a brother 
or sister. Ambl. 514; 1 Jac. 207. See 
Nephew; Legacy. 

NTEFE. See Neif. 

NIENT COMPRISE (Law Fr. not in¬ 
cluded). An exception taken to a petition 
because the thing desired is not contained 
in that deed or proceeding whereon the 
petition is founded. Toinl. Law Diet. 

NIENT CULPABLE (Law Fr. not 
guilty). The name of a plea used to deny 
any charge of a criminal nature, or in 
an action for a tort. 

NIENT DEDIRE (Law Fr. to say 

nothing). Words used to signify that 
judgment be rendered against a party be¬ 
cause he does not deny the cause of action : 
i. e. by default. 

When a fair and impartial trial cannot 
be had in the county where the venue is 
laid, the practice in the English courts is, 
on an affidavit of the circumstances, to 
change it, in transitory actions; or, in 
local actions, they will give leave to enter 
a suggestion on the roll, with a nientdedire , 
in order to have the trial in another county. 
1 Tidd, Pr. 655. 

NIENT LE FAIT (Law Fr.). In 
Pleading. The same as non est factum , 
a plea by which the defendant asserts that 
the deed declared upon is not his deed. 

NIENT SEIST. In Old Pleading. 

Not seised. The general plea in a writ of 
annuity. Crabb, Eng. L. 424. 

NIGHT. That space of time during 
which the sun is below the horizon of the 
earth, except that short space which pre¬ 
cedes its rising and follows its setting, 
during which by its light the countenance 
of a man may be discerned. It is night 
when there is daylight, crepusculum or 
diluculum, enough left or begun to discern 
a man's face withal. 1 Hale, PI. Cr. 550 ; 4 
Bla. Com. 224 ; Bac. Abr. Burglary (D); 2 
Russ. Cr. 32. See 47 Conn. 182 ; 78 Ill. 295. 

The common-law rule has been modified 
by statute in some of the states, and by the 
stat. 9 Geo. IV. c. 69, the night, for pur¬ 
poses of poaching, was held to begin one 
hour after sunset, and end one hour before 
sunrise. By the stat. 24 & 25 Viet. c. 96, 
the night, during which a burglary may be 
committed, is deemed to commence at 9 
p. M., and end at 6 a. m. ; 4 Steph. Com. 
105. But see 88 Wis. 163, where it was 
held that such an instruction is erroneous, 
as it is day when there is daylight enough 
by which to discern a person’s face. 

In the time of the English Saxons and 
even till Henry l, t time was computed by 
nights : as fortnight for two weeks. 

NIGHT WALKERS. Persons who 
sleep by day and walk by night; 5 Edw. 
III. c. 14 ; that is, persons of suspicious ap¬ 
pearance and demeanor, who walk by 
night. In many of the states there are 
statutes against it; 1 Bish. Cr. L. § 501, n. 
See 45 N. H. 543. 

Watchmen may undoubtedly arrest 
them; and it i9 said that private persons 
may also do so ; 2 Hawk. PI. Cr. 120. But 
see 3 Taunt. 14 ; Hamm. N. P. 135. 

NIHIL CAPIAT PER BREVE (Lat. 
that he take nothing by his writ). In 
Praotioe. The form of judgment against 
the plaintiff in an action, either in bar or 
in abatement. When the plaintiff has 
commenced his proceedings by bill, the 
judgment is nihil capiat per tnllam. Co. 
Litt. 363. 

NIHIL DIGIT (Lat. he says nothing). 
The name of the judgment rendered against 
a defendant who fails to put in a plea or 
answer to the plaintiff’s declaration by the 


day assigned. In such a case, judgment is 
given against the defendant of course, as 
he snys nothing why it should not. See 15 
Viner, Abr. 550 ; Dane, Abr. Index. 

NIHIL EST (Lat. there is nothing). A 
form of return made by a sheriff where he 
has been unable to serve the writ. “ Al¬ 
though non ext. inventus is the more fre¬ 
quent return in such case, yet it is by no 
means so full an answer to the command 
of the writ as is the return of nihil. That 
amounts to an averment that the defendant 
has nothing in the bailiwick ; no dwelling- 
house, no family, no residence; and no 
personal presence to enable the officer to 
make the service required by the act of as¬ 
sembly. It is, therefore, a full answer to 
the exigency of the writ.” 33 Pa. 139. 

NIHIL HABET (Lat. he has nothing). 
The name of a return made by a sheriff, 
marshal, or other proper officer, to a scire 
facias or other writ, when he has not been 
able to serve it on the defendant. 5 Whart. 
367. 

Two returns of nihil in proceedings in 
rem are, in general, equivalent to a service ; 
Yelv. 112 ; 1 Cow. 70; 1 Law Rep. N. C. 
491 ; 4 Blackf. 188 ; 5 S. & R. 211; 24 Pa. 
491; 71 id. 81. 

NlH 11.8. See Nichills. 

NIL DEBET (Lat. he owes nothing). 
In Pleading. The general issue in debt 
on simple contract. Gould. PI. 284. It is 
in the following form : And the said C D, 
by E F, his attorney, comes and defends the 
wrong and injury, when, etc., and says that 
he does not owe the said sum of money above 
demanded, or any part thereof, in manner 
and form as the said A B hath above com- 
lained. And of this the said C D puts 
imself upon the country.” When, in debt 
on specialty, the deed is the only induce¬ 
ment to the action, the general issue is nil 
debet . Steph. PI. 174, n. ; 8 Johns. 83. In 
English practice, by rule 11, Trinity Term, 
1853, the plea of nil debet was abolished ; 2 
Chitty, PI. 275. 

NIL HABUIT IN TENEMENTIS. 

(Lat.). In Pleading. A plea by which 
the defendant, who is sued by his landlord 
in debt for rent upon a lease, but by deed 
indented, denies his landlord's title to the 
premises, alleging that he has no interest 
in the tenements. 2 Lilly, Abr. 214 ; 12 
Viner, Abr. 184. 

NINETEENTH AMENDMENT. 

See Constitution ok the United States. 

NISI PRUTS (Lat. unless before). In 
Practice. For the purpose of holding 
trials by jury. Important words in the 
writ ( venire ) directing the sheriff to sum¬ 
mon jurore for the tnal of causes depend¬ 
ing in the superior courts of law in Eng¬ 
land, which have come to be adopted, both 
in England and the United States, to de¬ 
note those courts or terms of court held for 
the trial of civil causes with the presence 
and aid of a jury. 

The origin of the use of the term Is to be traced 
to a period anterior to the institution of the com¬ 
mission of nisi prius in its more modern form. By 
Magna Charts it was provided that the common 

f >leas should be held in one place, and should not 
ollow the person of the king ; and by another 
clause, that assises of novel disseisin and of mort 
d'ancestor, which, were the two commonest forms 
of actions to recover land, should be held In the 
various counties before the justices In eyre. A 
practice obtained very early, therefore, in the trial 
of trilling causes, to continue the cause In the su¬ 
perior court from term to term, provided the Jus¬ 
tices in eyre did not sooner (ni«iprtu« justiciarii ) 
come Into the county where the cause of action 
arose, In which case they had jurisdiction when 
they so came. Bracton, 1. 8 , c. 1 , { 11. By the 
statute of nisi prius. 13 Edw. I. c. 30, enforced by 
14 Edw. 111. c. 16. justices of assize were empowered 
to try common issues in trespass and other suits, 
and return them. When tried, to the superior court, 
where judgment was given. The clause was then 
left out of the continuance and inserted In the ve¬ 
nire, thus : “ Proecipimus tibi quod, venire facias 
coram justiciariis nostris apua Westm. in Octavis 
8cti Micfuxlis. nis) talis ct tali s, tali die et loco , ad 
partes illas vencrint. duodccim." etc. (we command 
you that you cause to come before our justices at 
Westminster, on the octave of Saint Michael, un¬ 
less such and such a one, on such a day and place, 
shall come to those parts, twelve, etc.). Under the 
revisions of 49 Edw. III. c. 11, the clause la omitted 
rom the venire, and the jury Is respited in the 


court above, while the sheriff summons them to ap¬ 
pear before the justices, upon a habeas corpora 
j Lira toru 7 ) 1 , or, in the king s bench, a distringas. 
See Sell Pr Introd lxv.; 1 Spence. Eq. Jur. 116 ; 3 
a ’ Uom. 332-154 ; 1 Reeve, Hist. Eag. Law 

See, also, Assize ; Court of Assize and 
Nisi Prius ; Jury. 


NISI PRIUS ROLL. In Practice. 
The tran.script of a case made from the 
record of the superior court in which the 
action is commenced, for use in the nisi 
prius court. 

It includes a history of ail the proceed¬ 
ings in the case, including the declaration, 
plea, replication, rejoinder, issue, etc. It 
must be presented in proper manner to the 
nisi prius court. When a verdict has been 
obtained and entered on this record, it be¬ 
comes the postea , and is returned to the 
superior court. 

Under the Judicature Act of 1875, 1st 
Sched. Ord. xxxvi. r. 17, the party enter¬ 
ing the action for trial is to deliver to the 
officer a copy of the pleadings for the use 
of the judge. Moz. & W. 

NITHING. See Niderling. 

NO AWARD. The name of a plea in 
an action on an award. 2 Ala. 520 ; 1 N. 
Chipm. 131; 3 Johns. 3GT. 

NO BILL. Words frequently indorsed 
on a bill of indictment by the grand jury 
when they have not sufficient cause for 
finding a true bill. They are equivalent 
to Not found , or Ignoramus. 2 N. & M’C. 
558. 

NOBILE OFFICIUM. In Scotch. 
Law. An equitable power of the court of 
sessions, by which it is able, to a certain 
extent, to give relief when none is possi¬ 
ble at law. Stair. Inst. b. iv. tit. 3, £ 1 ; 
Erskine, Inst. 1. 3 . 22; Bell, Diet. 


NOBILITY. An order of men. in sev¬ 
eral countries, to whom special privileges 
are granted. The constitution of the 
United States provides, Art. l f § 10, that 
“ no state shall grant any title of nobility,” 
and § 9, that “ no title of nobility shall be 
granted by the United States ; and no per¬ 
son holding any office of profit or trust 
under them shall, without the consent of 
i <ingress, accept of any title of any kind 
whatever, from any king, prince, or ior- 
eign state.” It is singular that there 
should not have been a general prohibition 
against any citizen whatever, whether in 
private or public life, accepting any foreign 
title of nobility. An amendment for this 
purpose has b>een recommended by con¬ 
gress, but it has not been ratified by a suf¬ 
ficient number of states to make it a part 
of the constitution, probably from a grow¬ 
ing sense that it is unnecessary ; Rawle, 
Const. 120; Story, Const. §§ 1350-52 ; Fed. 
No. 84. 

NOCHELL. See Notchell. 


NOCTANTER (By night). An abol¬ 
ished writ which issued out of chancery 
and returned to the queen’s bench for the 
prostration of inclosures, etc. It was re¬ 
pealed by 7 & 8 Geo. IY. c. 27. 

NOCTES DE FLRMA. In Domesday 
book understood of entertainment of meat 
and drink for so many nights. Toml. Law 
Diet. See Night. 

NOCUMENTUM (Lat. harm, nui¬ 
sance). In Old English Law. A thing 
done whereby another man is annoyed in 
his free lands or tenements. Also, the 
assize or writ lying for the same. Fitzh. 
N. B. 183 ; Old N. B. 108,109. Manw. For. 
Laws, c. 17, divides nocumentum into gen¬ 
erate, commune, speeiale. Reg. Orig. 197, 
199; Coke, Will Case. Nocumentum was 
also divided into damnosum. for which no 
action lay, it being done by an irresponsi¬ 
ble agent, and iryixrkwum et damnosum , 
for which there were several remedies. 
Bracton 221 ; Fleta, lib. 4, c. 26, § 2. 

NOISE. See Nuisance; Injunction. 

NOL. PROS. See Nolle Prosequi. 

NOLENS VOLENS (Lat.). Whether 
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wilting or unwilling. 

NOLIS8EMENT. 

Affreightment. Orff. 


In Prenoh Law. 

M»r. liw 8. t. 1. 


NOLLE vLii.V To bo unwilling; to 
will not to do :i thing ; to refuse to ffn a 
thing. See Nolle rnosKon. 

NOLLE PROSEQUI. In Praotipe. 

An entry made on the record, by which 
the prosecutor or plaintiff declares that he 
will proceed no further. See Tr. & H. Pr. 

nolle prosequi may he entered either 
in a criminal or a civil case. In criminal 
cases, before a jury is impanelled to try an 
indictment, and also after conviction, the 
attorney-general has power to enter a nolle 
prosequi without the consent of the defend¬ 
ant : out after a jury is impanelled a nolle 
prosequi cannot be entered without the 
consent of the defendant : l • Pick. 395 ; 

1 2 Vt. 93 ; 3 Hawks 613 : T Humphr. 152 ; 

1 Bail. 151 : 9 Ga. 306. Sec 102 Mass. 487 : 

49 X. H. 155. It is for the prosecuting of¬ 
ficer to enter a nof. pros, in liis discretion ; 

3 Hawks 613 ; but in some states leAve 
must be obtained of the court: 1 Hill N. 
Y. 377 : 1 Vn, Gas. 139 ; 12 Vt. 93 ; 7 Smith, 
Pa. Laws 227. 

It may be entered as to one of several de¬ 
fendants ; 11 East 307. 

The effect of a nolle prosequi , when ob¬ 
tained, is to put the defendant without 
day ; but it does not operate as an acquit¬ 
tal ; for he may be afterwards reindicted, 
and. it is said, even upon the same indict¬ 
ment fresh process may be awarded i 6 
Mod. 261 ; Com. Dig. Indictment (K); 2 
Mass. 172 ; 4 Cush. 235: 13 Ired. 250. See 
3 Cox, C. C. 93 ; 7 Humphr, 159; 57 Ga. 
478 ; 61 Mo. 173. 

A nolle prosequi as to some of the counts 
in an indictment works no acquittal, but 
leaves the prosecution just as though such 
counts had never been inserted in the in¬ 
dictment ; 152 U. S. 539. 

In civil cases , a nolle prosequi is con¬ 
sidered not to be of the nature ot a retraxit 
or release, js was formerly supposed, but 
an agreement only not to proceed either 
against some of the defenaants, or as to 
part of the suit. See 1 Wms. Saund. 207, 
note 2, and the authorities there cited ; 1 
Chitty, PI. 546. A nolle prosequi is now 
held to be no bar to a future action for the 
same cause, except in those cases where, 
from the nature of the action, judgment 
and execution against one is a satisfaction 
of all the damages sustained by the plain¬ 
tiff; 3 Term 511; 1 Wils. 98. 

In civil cases, a nolle prosequi may be en¬ 
tered as to one of several counts ; 7 Wend. 
301 ; or to one of several defendants ; 1 
Pet. 80 ; as in the case of a joint contract, 
where one of two defendants pleads in¬ 
fancy, the plaintiff may enter a. nolle pro- 

X i as to him and proceed against the 
r; 1 Pick. 500. See, generally, 1 Pet. 
74; 2 Rawie 334 ; 1 Bibb 337 ; 8 Cow. 335, 
374; 5 Gill & J. 489 ; 5 Wend. 224 ; 3 Watte 
460. 

NOLO CONTENDERE. I do not 

desire to contend. The name of a plea in 
an indictment or criminal case, upon which 
the person accused may be sentenced. 
English. 

NOMEN (Lett.). In Civil Law. A 
name of a person or thing. In a stricter 
sense, the name which declared the gens 
or family: as, Porcius, Cornelius; the 
cognomen being the name which marked 
the individual: as Cato, Marcus; agnomen 
a name added to the oognomen for the 
purpose of description. The name of the 
person himself : e. g. nomen euriis adders. 
The name denoting the oondition of a per¬ 
son or class : e. g . nomen liberorum, con¬ 
dition of children. Cause or reason ( pro 
causa aut ratione) : e. g. nomine culpce, by- 
reason of fault. A mark or sign of any¬ 
thing. corporeal or incorporeal. Nomen 
supremum, i. e. God. Debt or obligation 
of debt. A debtor. See Calvin us, Lex. 

In Old English Law. A name. The 
Christian name, e. g. John, as distinguished 


from the family name: it is also called 
prtFriomen. Fleta. lib. 4, c. 10, 7, 9; 

Law Fr. & Lat. Diet. 

In Sootoh Law. Nomen debiti. Right 
to payment of a debt. 

NOMEN COLLECTIVISM (Lat.). 
A word in the singular number which is to 
be understood in the plural in certain 
oases. 

Misdemeanor, for example, is a word of 
this kind, and when in the singular may be 
taken as nomen coUectivum and including 
several offences. 2 B. & Ad. 75. Heir , in 
the singular, sometimes includes all the 
heirs. Felony is not such a term. 

NOMEN GENKRALISSIMUM 

(Lat.). A most universal or comprehen¬ 
sive term: e. g. land. 2 Bla. Com. 19 ; 8 
id. 172; Tayl. Law Gloss. So goods. 2 
Will. Ex. 1014. 

NOMINAL DAMAGES. In Prac¬ 
tice. A trifling sum awarded where a 
breach of duty or am infraction of the 

f daintifTs right is shown, but no serious 
oss is proved to have been sustained. 

Those awarded where, from the nature 
of the case, some injury has been done, the 
amount of which the proofs fail entirely to 
show ; 5 Wash. 807. 

Wherever any act injures another’s 
right, and would be evidence in future in 
favor of a wrong-doer, an action may be 
sustained for an invasion of the right with¬ 
out proof of any specific injury ; 1 Wms. 
Saund. 346 a ; 28 N. H. 438 ; 13 Conn. 289 ; 
and wherever the breach of an agreement 
or the invasion of a right is established, the 
law infers some damage, and if none i9 
shown will award a trifling sum : as. a 
penny, one cent, six and a quarter cents, 
etc.; 14 Ill. 301 ; 4 Denio 554; Sedgw. 
Dam. 47; Field, Damages § 860. 

Thus, such damages may be awarded in 
actions for flowing lands; 2 Stor. 661 ; 1 
Rawie 27 ; 12 Me. 183 : 28 N. H. 438 ; in¬ 
juries to commons ; 2 East 154 ; violation 
of trade-marks ; 4 B. A Ad. 410; and see 7 
Cu 9 h. 322 ; 2 R. I. 566; infringement of 
patents ; 1 Gall. 429, 483 ; 49 Fed. Rep. 747 ; 
diversion of water-courses ; 5 B. A Ad. 1 ; 
17 Conn. 288 ; 2 Ill. 544 ; 6 Ind. 39 : 32 N. 
H. 90 ; but see 21 Ala. n. 8. 309 ; 8 Ohio St. 
187; trespass to lands; 24 Wend. 188: 2 
Tex. 206: see 4 Jones, N.' C. 139; neglect 
of official duties, in some cases; 5 Mete. 
Mass. 517 : 1 Denio 548 ; 27 Vt. 563 ; 12 N. 
H. 341 ; breach of contracts; 2 Hill N. Y. 
644; 6 Md. 274 ; 129 N. Y. 148 ; 61 Conn. 
56; 62 Fed. Rep. 136; 42 Mo. App. 659; 
when substantial damages have not been 
sustained ; 44 111. App. 358 ; and many other 
cases where the effect of the suit will be 
to determine a right; 12 Ad. & E. 488 ; 13 
Conn. 361 ; 20 Mo. 603 ; 28 Me. 505; 18 
Miss. 98; 2 La. Ann. 907; 89 Ga. 815; 51 
Mo. App. 601 ; 8 Wash. 307; 45 La. Ann. 
1401. And see, in explanation and limita¬ 
tion ; 10 B. & C. 145 ; 1 Q. B. 636 ; 22 Vt. 
231 ; 1 Dutch. 255 ; 14 B. Monr. 330 ; 5 Ind. 
250 ; 6 Rich. 75. 

The title or right is as firmly established 
as though the damages were substantial; 
Sedgw. Dam. 47. As to its effect upon 
costs, see id. 55 ; 2 Mete. Mass. 96. 

NOMINAL PARTNER. One who 

allows his name to appear as a. member of 
a Arm, wherein he has no real interest. 
See Partner. 

NOMINAL PLAINTIFF. One who 
is named as the plaintiff in an action, but 
who has no interest in it, having assigned 
the cause or right of action to another, for 
whoee use it is brought. 

In general, he cannot interfere with the 
rights of his assignee, nor will he be per¬ 
mitted to discontinue the action, or to 
meddle with it; 1 Wheat. 283 ; 7 Cra. 162 ; 
1 Johns. Cas. 411 ; 1 Johns. 532, n.; Bisp. 
Eq. g 172 ; Greenl. Ev. § 173. 

NOMINATE. See Appoint. 

NOMINATE CONTRACT. A con¬ 
tract distinguished by a particular name, 
the use of which name determines the 


rights of all the parties to the contract: as, 
purchase and sale, hiring, partnership, loan 
for use, deposit and the like. The law thus 
supersedes the necessity for special stipu¬ 
lations, and creates an obligation in the 
one party to perform, and a right in the 
other to demand, whatever is necessary to 
the explication of that contract. In Ro¬ 
man law there were twelve nominate con¬ 
tracts, with a particular action for each. 
Bell, Diet. Nominate and Innominate; 
Mockeldey, Civ. Law §g 305, 408; Dig. 2. 
14. 7. 1. 

NOMINATION (from Lat. nominare , 
to name). An appointment: as, I nomi* 
nate A B executor of this mv last will. 

A proposal or naming. The word nomi¬ 
nate is used in this sense in the constitution 
of the United States, art. 2, s. 2, § 2 : the 
president “ shall nominate, and by and with 
the consent of the senate shall appoint, am¬ 
bassadors,” etc. 

In an agreement for reference, a provi¬ 
sion that each party shall nominate a ref¬ 
eree means not only naming him, but also 
the communication of the nomination to 
the other party. 17 L. J. Q. B. 2 ; 11 Q. B. 7. 

As to nominations under modern ballot 
laws, see Election. 

NOfiflNE PCENJE (Lat. in the nature 
of a penalty). In Civil Law. A condi¬ 
tion annexed to heirship by the will of the 
deceased person. Domat, Civ. Law ; Hal- 
lifax, Anal. 

At Common Law. A penalty fixed by 
covenant in a lease for non-performance of 
it* conditions. 2 Lilly, Abr. 221. 

It is usually a gross sum of money, 
though it may be anything else, appointed 
to be paid by the tenant to the reversioner, 
if the duties are in arrear, in addition to 
the duties themselves. Hamm, N. P. 411. 

To entitle himself to the nomine pcence, 
the landlord must make a demand of the 
rent on the very day, as in the case of a re¬ 
entry ; 1 (Saund. 287 i>, note ; 7 Co. 28 b ; 
Co. Litt. 202 a ; 7 Term 117. A distress 
cannot be taken for a nomine poenae unless 
a special power to distrain be annexed to it 
by deed ; 3 Bouvier, Inst. n. 2451. See Bac. 
Abr. Rent (K 4); Woodf. Landl. & T. 253 ; 
Dane, Abr. Index. 

NOMINEE. One who has been named 
or proposed for an office. 

NOMOCANON. A body of canon law 
with the addition of imperial laws bearing 
upon ecclesiastical matters : also a collec¬ 
tion of the canons of the ancient church 
and fathers without regard to the imperial 
constitutions. 

The first nomocanon was made by Jo¬ 
hannes Scholasticus in 554. Photius, patri¬ 
arch of Constantinople, in 883, compiled 
another nomocanon, or collation of the civil 
laws with the canons; this is the most 
celebrated. Balsamon wrote a commentary 
upon it in 1180. R. A L. Diet.; Ency. Lond. 

NON (Lat.). Not. The common 
particle of negation. 

NON-ABILITY. Inability; an excep¬ 
tion against a person. Fitz. Nat. Brev. 
35, 65. 

NON ACCEPTAVIT (Lat. he did not 
accept). In Pleading. The name of a 
plea to an action of assumpsit brought 
against the drawee of a bill of exohange 
upon a supposed acceptance by him. See 
4M. &G. 561. 

NON-ACCESS. The non-existence of 
sexual intercourse between husband and 
wife is generally expressed by the w.crds 
non-access of the husband to the wife; 
which expressions, in a case of bastardy, are 
understood to mean the same thing. 2 
Stark, Ev. 216, n. See Access. 

NON-AGE. By this term is understood 
that period of life from birth till the ar¬ 
rival at twenty-one years. In another 
sense it means under the proper age to 
be of ability to do a particular thing: as, 
when con-age is applied to one under the 
age of fourteen, who is unable to marry. 
See AOE. 
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NON -APPARENT OB NON-CON- 
TINUOUS EASEMENTS. Discon¬ 
tinuous easements. Such that have no 
means specially constructed or appropriat¬ 
ed to their enjoyment, and that are en¬ 
joyed at intervals, leaving between these 
intervals no visible sign of their existence ; 
such as a right of way, or right of drawing 
a seine upon the shore. One to the 

enjoyment of whirh the act of the party is 
essential, and of this class is a right of way. 
(L. R. 1 Q. B. 156.) The continuous and 
non-continuous easement may both be 
granted and annexed to the same estate, 
and upon the unity of title they would both 
cease to exist as easements. Upon the 
severance of the estate the continuous would 
revert and pass by the conveyance, but the 
non-continuous would not revert or pass but 
by a new creation. This distinction, and 
this result, is recognized by all the authorities 
on the subject. (9 R. I. 564.) A non- 
continuous casement is one whose enjoyment 
depends upon an actual interference of 
man at each time of its enjoyment; as the 
personal action of walking or driving over a 
way. (4 B. 6 S. 258.) 1 Thomp. Real 

Property 468, 469. See Continuous Ease¬ 
ment ; Easement. 

NON ASSUMPSIT (Lat. he did not 
undertake). In Pleading. The general 
issue in an action of assumpsit. Andr. 
Steph. PI. 231. 

Its form is, “ And the said C D. by E F, 
his attorney, comes and defends the wrong 
and injury, when, etc., and says that he 
did not undertake or promise, in manner 
and form as the said A B hath above com¬ 
plained. And of this he puts himself upon 

the country*” 

Under this plea almost every matter may 
be given in evidence, on the ground, it is 
said, that as the action is founded on the 
contract, and the injury is the non-per¬ 
formance of it, evidence which disaffirms 
the obligation of the contract, at the time 
when the action was commenced, goes to 
the gist of the action. Salk. 279; 2 Stra. 
738 ; 1 B. & P. 481 See 12Viner, Abr. 189 ; 
Com. Dig. Pleader (2 0 1). 

NON ASSUMPSIT INFRA SEX 

ANNOS (Lat. he has not undertaken 
within six years). In Pleading. The 
plea by which, when pleadings were in 
Latin, the defendant alleged that the obli¬ 
gation was not undertaken and the right 
of action had not accrued within six years, 
the period of limitation of the rignt to 
bring suit. See Limitation. It is still in 
use. 

NON BIB IN IDEM. In Civil Law. 

A phrase which signifies that no one sh'xll 
be twice tried for the same offence: that is, 
that when a party accused has been once 
tried by a tribunal in the last resort, and 
either convicted or acquitted, he shall not 
again be tried. Coded, 2. 9. 11 ; Merlin, 
Re pert. See Jeopardy. 

NON CEPIT MODO ET FORMA 

(Lat. he did not take in manner and form). 
In Pleading. The plea which raises the 
general issue in an action of replevin ; or 
lather which involves the principal part of 
the declaration, for, properly speaking, 
there is no general issue in replevin ; Mor¬ 
ris, Repl. 142. 

Its form is, “ And the said C D, by E F, 
his attorney, comes and defends the wrong 
and injury, when, etc., and says that he 
did not take the said cattle (or, goods and 
chattels, according to the subject of the 
action) in the said declaration mentioned, 
or any of them, in manner and form as the 
said A B liath above complained. And of 
this the said C D puts himself upon the 
country.” 

It denies the taking the things and hav¬ 
ing them in the place specified in the decla¬ 
ration, both of which are material in this 
action. Steph. PI., Andr. ed. 239, n.; 1 
Chitty, PI. 490. 

NON-CIiA TM. An omission or neglect 
by one entitled to make a demand within 
the time limited by law : as, when a con¬ 


tinual claim ought to be made, a neglect to 
make such claim within a year anda day. 

NON-COMMISSIONED OFFICER. 

A subordinate officer who holds his rank 
not by commission from the executive 
authority of a state or nation, but by ap¬ 
pointment by a superior officer. 

NON COMPOS MENTIS (Lat. not of 
sound mind, memory, or understanding). 
A generic term, including all the species of 
madness, whether it arise from idiocy, 
sickness, lunacy, or drunkenness. Co. Litt. 
247 ; 4 Co. 124 ; 4 Comyns, Dig. 613 ; 5 id. 186 ; 
Shelf. Lun. 1. See Insanity, and titles 
there referred to. 

NON CONCESSIT (Lat. lie did not 
grant). In English Law. The name of 
a plea by which the defendant denies that 
the crown granted to tl»e plaintiff by let- 
ters-patent the rights which he claims as a 
concession from tne king: as, for example, 
when a plaintiff sues another for the in¬ 
fringement of his patent right, the defend¬ 
ant may deny that the crown lias granted 
him such a right. It does not deny the 
grant of a patent, but of the patent as de¬ 
scribed in the plaintiff’s declaration ; 3 
Burr. 1544 ; 6 Co. 15 6 . Also a plea resorted 
to by a stranger to a deed, because estoppels 
do not hold with respect to strangere. It 
brought into issue the title of the grantor 
as well as the operation of the deed ; Whart. 
Diet. 

NON-CONFORMISTS. In English 
Law. A name given to certain dissenters 
from the rites ana ceremonies of the church 


fication must be pleaded specially; 8 Dowl. 
Pract. Cas. 347. It is a proper plea to an 
action of debt on a simple contract in the 
case of executors and administrators. 6 
East 549 ; Bac. Abr. Picas (I) ; 1 Chitty, 
PI. 476. See Detinet. 

NON EST FACTUM (Lat. 19 not his 
deed). In Pleading. A plea to an action 
of debt on a bond or other specialty. 

Its form is, “ And the said CD, by E F, 
his attorney, comes and defends the wrong 
,and injury, when, etc., and says that the 
said supposed writing obligatory (or * in- 
denture,' or * articles of agreement,' ac¬ 
cording to the subject of the action) is not 
his deed. And of this he puts hi mself upon 
the country.” 6 Rand. 86; 1 Litt. 158. 

It is a proper plea when the deed is the 
foundation of the action ; 1 Wms. Saund 
38, note 3 ; 2 id. 187 a, note 2 ; 2 Ld. Raym. 
1500 ; 11 Johns. 476 ; and cannot be proved 
as declared on ; 4 East 585 ; on account of 
non-execution ; 6 Term 317 ; or variance in 
the body of the instrument; 1 Campb. 70 ; 
4 Maule & S. 470; 2 D. & R. 662. Under 
this plea the plaintiff may show that the 
deed was void ab initio; 2 Campb. 272 ; 12 
Johns. 337 ; 10 S. & R. 25 ; see 2 Salk. 275 ; 
6 Cra. 219 ; or became so after making and 
before suit; 5 Co. 119 b ; 11 id. 27 . See 1 
Chitty, PI. 417, n. 

In covenant, the defendant may, under 
this plea, avail himself of a mis-statement 
or omission of a qualifying covenant; 2 
Stra. 1146 ; 9 East 188; 1 Campb. 70; or 
omission of a condition precedent; 11 East 
639; 7 D. & R. 249. See Jud. Act, 1875, 
Ord. xix. rr. 20, 23. 


of England. 

NON CONSTAT (Lat. it does not ap¬ 
pear. It is not certain). Words frequently 
used, particularly in argument, to express 
dissatisfaction with the conclusions of the 
other party : as, it was moved in arrest of 
judgment that the declaration was not 
good, because non constat whether A B 
was seventeen years of age when the action 
was commenced. Swinb. pt. 4, § 22, p. 331. 

NON C ULP ABELIS (Lat.). In Plead¬ 
ing. Not guilty. It is usually abbreviated 
non cul. ; 16 Viner, Abr. 1. 

NON DAMNIFICATU8 (Lat. not in¬ 
jured). In Pleading. A plea in the 
nature of & plea of performance to an action 
otdebt on a bond of indemnity, by which 
the defendant asserts that the plaintiff has 
received no damage. 1 B. & P. 640, n. a ; 
1 Saund. 116, n. 1 ; 2 id. 81 ; 14 Johns. 177; 
10 Wheat. 396, 405 ; 3 Halst. 1. 

NON DECIMANDO. See De non 
Decimando. 

NON DEDIT. In Pleading. The 
general issue in formedon. See Ne Dona 
Fas. 

NON DELIVERY. Neglect, failure, 
or refusal to deliver goods on the part of a 
carrier, vendor, etc. See Common Carrier. 

NON DEMISIT (Lat. he did not de¬ 
mise). In Pleading. A plea proper to 
be pleaded to an action of debt for rent, 
when the plaintiff declares on a parol lease. 
Gilb. Debt 436; Bull. N. P. 177 ; 1 Chitty, 
PI. 477. A plea in bar, in replevin, to an 
avowry for arrears of rent, that the avow¬ 
ant did not demise. Morris, Repl. 179. It 
cannot be pleaded when the demise is stated 
to have been by indenture; 12 Viner, Abr. 
178; Com. Dig. Pleader (2 W 48). 


NON EST INVENTUS, (Lat. he is 
not found). In Practice. The sheriff’s 
return to a writ requiring him to arrest the 
person of the defendant, which signifies 
that he is not to be found within his juris¬ 
diction. The return is usually abbreviated 
N. E. I. Chitty, Pr. The English form 
“ not found ” is also commonly UBed. See 
Found. 

NON-FEASANCE, The non-perform¬ 
ance of some act which ought to be per¬ 
formed. 

When a legislative act requires a person 
to do a thing, its non-feasance will subject 
the party to punishment: as, if a statute 
require the supervisors of the highways to 
repair such highways, the neglect to repair 
them may be punished. See 1 Russ. Cr. 
48; Man datum. 

NON FECIT (Lat. he did not make it). 
The name of a plea, for example in an ac¬ 
tion of assumpsit on a promissor/ note. 8 
M. & G. 446. Rarely used. 

NON FECIT VASTUM CONTRA 
FROHLBnTONEM (Lat. he did not 
commit waste against the prohibition). In 
Pleading. The name of a plea to an ac¬ 
tion founded on a writ of estrepement, that 
the defendant did not commit waste con¬ 
trary, to the prohibition. 2 Bla. Com. 226, 
227. 

NON IMPEDrVTT (Lat, he did notim 
pede). In Pleading. The plea of the 
general issue in aware impedit. 3 Bla. Com. 
305; 3 Woodd. Lect. 86. In law French, 
ne disturba pas. 

NON IMPL ACIT ANDO ALIQUEM 
DE LIBERO TENEMENTO SINE 
BHEVT. A writ to prohibit bailiffs, etc., 
from levying a distress upon any man with¬ 
out the king’s writ touching hio freehold. 


NON DETINET (Lat. he does not de¬ 
tain). In Pleading. The general issue 
in an action of detinue. Its form is as fol¬ 
lows ; “And the said C D, by E F, his at¬ 
torney, comes and defends the wrong and 
injury, when, etc., and says that he does 
not detain the SAid goods and chattels (or 
4 deeds and writings,' according to the 
subject of the action) in the said declara¬ 
tion specified : or any part thereof, in man¬ 
ner and form as the said A B hath above 
complained. And of this the said C D puts 
himself upon the country.” Andr. Steph. 
PI. 231. 

It puts in issue the detainer only : a justi¬ 


Cowel. 

NON 1NFREGIT CONVBNTIO- 

NEM (Lat. he has n <t broken the cove¬ 
nant). In PleadiD£. A plea in an ac¬ 
tion of covenant. This plea is not a gen¬ 
eral issue : it merely denies that the defend¬ 
ant has broken the covenants on which 
he is sued. It being in the negative, it 
cannot be used where the breach is also in 
the negative. Bacon, Abr. Covenant (L) ; 
8 Lev. 19; 2 Taunt. 278 ; 1 Aik. 150; 4 Dali. 
436; 7 Cow. 71. 

NON-INTERCOURSE. The refusal 
of one state or nation to have commercial 


NON PONENDIS 


intercourse with another. See Embargo. 

NON-INTERCOURSE ACT. An 
aot passed by congress in February, 1809, 
forbidding intercourse with certain na¬ 
tions- It remained in force till March 15, 
1809, so far as related to all countries but 
Franoe and Great Britain, and as to them, 
after t he end of the next session of oon- 
grms. On June 12. 1798. intercourse with 
France and her dependencies was forbid¬ 
den by an aot of congress. See Embargo; 
Warn. 

NON IN TKOMJLTTENDO QU AN¬ 
DO BBXVS DE PRECffl DI CA- 
pm SUBDOLE UtPKTRATUH. 

A writ which used to be directed to the 
justices of the bench or in eyre, command¬ 
ing them not to give one who had (under 
oover of entitling the king to land, etc., 
as bolding of him in captfe) deceitfully 
obtained the writ, the benefit of the same, 
but to put him to his writ of right if he 
thought fit to use it. Cowel. 

NON-ISSUABLE PLEAS. Those 
upon which an issue would not determine 
the action upon the merits, as a plea in 
abatement. 

NON-JOINDER. In Pleading. The 

omission of one or more persons who should 
have been made parties to a suit at law or 
in equity, as plaintiffs or defendants. 

In Equity. It must be taken advantage 
of before the final hearing ; 1 Ala. N. 8. 580; 

34 Conn. 586 ; 1 Des. 315 ; 1 Stockt. Ch. 401; 

10 Paige, Ch. 445 ; 2 McLean, 376 ; 47 Fed. j 
Rep. 583; except in very strong cases; 1 
Pet. 299 ; as, where a party indispensable 
to rendering a decree appears to the court 
to be omitted ; 14 Vt. 178; 19 Ala. N. 8. 
213 ; 5 Ill. 424 ; 24 Me. 119. See 64 N. H. 

2. The objection may be taken by demur¬ 
rer, if the defect appear on the face of the 
bill; 5 HI. 434; 1 Des. 315; 8 Ga. 506 ; 4 
Rand. 451; or by plea, if it do not appear ; 

9 Mo. 605. The objection may be avoided 
by waiver of rights as to the party omitted ; 

4 Wise. 54 ; or a supplemental bill filed, in 
some cases; 4 Johns. Ch. 605/ It will not 
cause dismissal of the bill in the first in¬ 
stance ; 3 Cra. 189; 6 Conn. 421 ; 17 Ala. 
270 ; 1 T. B. Monr. 189 ; 1 Dev. Eq. 354 * 1 
Hill S. C. 53; but will, if it continues after 
objection made ; 17 Ala. 270; 5 Mas. 561 ; 
without prejudice; 5 Mas. 561 ; 1 J. J. 
Marsh. 76; 4 B. Monr. 594 ; 7 Paige, Ch. 
451. The cause is ordered to stand over in 
the first instance ; 20 Me. 59 ; 9 Cow. 320; 

2 Edw. Ch. 242. See Joinder; Parties; 
Misjodjdkb. 

In Law. See Abatement ; Parties. 

In England, the Judicature Act of 1875, Ord xvl.. 
hat very full provisions sa to the Joinder of 
parties, sod the consequences of misjoinder and 
non-joinder. All persons may be joined aa plain tiffs 
in whom the riant to any relief claimed Is alleged 
to exist, whether jointly, severally, or In the alter¬ 
native. 

NON JURTDICUS. See Dies Non. 

NON JURORS. In English Law. 

Persons who refuse to take the oaths, re¬ 
quired by law, to support the government, 
dee 1 Dali. 170. 

NON LIQUET (Lat. it is not clear). 
In Civil Law. Words by which the 
judges (judice *), in a Roman trial, were 
accustomed to free themselves from the 
necessity of deciding a cause when the 
rights of the parties were doubtful. On 
the tablets which were given to the judges 
wherewith to indicate their judgment, was 
written N. L. 

NON MERCHANDIZANDO VIC- 
TUALIA. An ancient writ directed to 
justices of asBixe commanding them to in¬ 
quire whether the officers of certain towns 
sold victuals in gross or by retail during 
the exercise of their office, contrary to a 
statute then in force, and to punish them 
accordingly. Cowel; Reg. Ong. 184. 

NON MOLESTANDO. A writ which 
lay for him who was molested, oontrary to 
the king's protection granted him, Cowel. 

NON OBSTANTE. TnlSng iUh Law. 
These words, which literally signify not¬ 
withstanding, were used to express the act 


of the English king by whioh lie dispensed 
with thelaw, that is, authorized its viola¬ 
tion. 

He would by his license or dispensation 
make an offence dispunishable whioh was 
malum in as ; but in oertain matters which 
were mala prohibita he could, to oertain 
persons ana on special occasions, grant a 
non obstante. Vaugh. 380; Lev. 217 ; Sid. 

6, 7 ; 12 Co. 18; Bacon, Abr. Prerogative 
fD7); 2 Reeve, Eng. C. L. 8, p. 88. But the 
aootrine of non obstante , which set the pre¬ 
rogative above the laws, was demolished 
by the bill of rights at the revolution ; 1 
W. Sc M. Stat. 2, o. 2; 1 Bla. Com. 842; 1 
Steph. Com., 11th ed. 441. 

NON OBSTANTE VEREDICTO. 

Notwithstanding the verdict. See Judg¬ 
ment. 

Judgment non obstante veredicto , strictly i 
and technically, is a judgment given for 
the plaintiff, on his motion, where the 
defendant had a verdict, but it appears 
from the record that, either from some 
matter growing out of the pleading, 
or because the fact found by the jury is 
immaterial, the defendant is not, in law, 
entitled to the judgment. In such cases 
where the common-law practice prevails, 
a writ of inquiry is awarded to assess the 
damages; 2 Tidd, Pr. 920. “The right 
method ... is not to state the entry of 
judgment upon the verdict by rule, but to 
enter the verdict upon record, and then the 
judgment for the plaintiff non obstante 
veredictoId. For a statement of the na¬ 
ture and effect of such a judgment at com¬ 
mon law, see Judgment, sub-title Classifica¬ 
tion , 1, (3). As appears from the definition 
there given, this was a judgment for the 
plaintiff, and in many of the states, it has 
been uniformly held that judgment non 
obstante veredicto can only he given for a 
plaintiff; the remedy for a defendant is 
to have the judgment arrested ; 2 Ohio St. 
287 ; 2 Hill 86; 6 Rich. 208. A motion 
by a defendant for a judgment non ob¬ 
stante veredicto is never allowable; 10 la. 
402; 15 N. H. 546 ; 4 Wend. 486 ; 89 Wis. 

6 ; 65 Vt. 281; 17 R. I. 206, 544 ; Steph. PI. 
f96] ; 1 Freem. Judg. § 7; 1 Black, Judg. 

§ 16 ; unless the well-settled common-law 
rule has been relaxed by statute or decis¬ 
ions; 58 Fed. Rep. 144 ; 19 U. S. App. 24. 

A motion for such judgment must be 
founded on the record alone ; 8 Vt. 309 ; 
83 id. 92 ; 2 Wend. 624; it cannot be ren¬ 
dered after a judgment upon a verdict has 
been entered; 14 Miss. 218; 12 S. W. 
Rep. (Ey.) 628. It is allowed where a 
verdict has been found for the defendant 
on an insufficient plea in avoidance ; 1 G. 
Green 184; 5 Pick. 187 ; that is, where the 
plea confesses the action and entirely fails 
to avoid it; 14 Ind. 115; 7 Blackf. 384; or 
if found true, is neither bar nor answer; 
14 Ohio 204; or if an immaterial issue 
tendered by the plaintiff was found for the 
defendant and a repleader was unneces¬ 
sary to effect justice; 7 Mo. 473 ; or if on 
motion for a new trial it is clear that in no 
event could damages be recovered on the 
cause of action ; 5 R- I. 419. 

It has been said that in Pennsylvania, 
where a point of law is reserved at the 
trial, the jury is instructed to find for the 
plaintiff, whereupon the defendant moves 
for judgment on the point reserved non 
obstante veredicto. See 2 Brewster, Prac. 
1219. And, in some other states, the tech¬ 
nical common-law rule that this form of 
judgment should not be given for the 
defendant, has not been observed ; though 
it would seem that this change of practice 
is due, in some degree, to the confusion of 
this suhject with judgment on special ver¬ 
dicts and points reserved, an<j to the fact 
that judgments are frequently entered 
under the name non obalante veredicto , 
which properly and technically would not 
be such if the common-law distinctions 
were carefully observed. Such judgment 
for defendant has been entered in an ac¬ 
tion for damages where a plea of contrib- 


166 ; or where special findings in plaintiff's 
favor were set aside as against undisputed 
evidence, and defendant moved for judg¬ 
ment on the remaining findings nnd undis¬ 
puted evidence ; 91 Wis. 447. But such 
motion by defendant will not l>e granted 
where the defence is a general denial ; 115 
N. C. 402 ; or where the pleadings and evi¬ 
dence raise questions of fact proper for a 
jury; 67 N. w. Rep, (Wis.) 780; or where 
the evidence supports a verdict for plain¬ 
tiff, but the undisputed facts show the 
transaction to be within the statute of 
frauds ; 25 S, W. Rep. (Tex.l 736. A reser¬ 
vation of “ the question whether there is 
any evidence in this case, to be submitted 
to the jury, on which plaintiff is entitled 
to recover,” does not present a “ point 
reserved ” to authorize judgment for de¬ 
fendant non obstante tyeredicto; 170 Pa. 346 ; 
164 id. 73; nor can such judgment be 
rendered for plaintiff where verdict is for 
defendant, subject to the question re¬ 
served, whether, notwithstanding the find¬ 
ings, plaintiff was not entitled to recover : 
151 id. 415. 

A motion for such judgment is properly 
denied, after verdict upon an issue dis¬ 
tinctly raised by the answer and submitted 
to the jury without objection ; 112 N. C. 
102 ; or where the evidence is sufficient to 
support the verdict; 15 Ind. App. 188; or 
where there is a general finding for the 
party against whom the motion is made; 
33 N. E. Rep. (Ind.) 1060; or where, after 
reserving a point on certain facts, othei 
evidence is submitted to the jury, and it 
is uncertain on which evidence the jury 
found ; 110 Pa. 1. 

It is not sufficient that the verdict was 
contrary to the weight of the evidence ; 43 
Neb. 712 ; and the judgment can be en¬ 
tered only when the moving party is 
entitled to it upon the pleadings of the 
party who had the verdict.; 43 Neb. 132. 

In Ohio, judgment against a general 
verdict cannot he entered unless all the 


entered unless all the 


facts necessary to support such judgment 
are expressly found ; 66 Fed. Rep. 471. In 
Indiana, a judgment non obstante will not 
be granted unless there is an irreconcilable 
conflict between the general verdict and 
the answer to the interrogatories; 5 Ind. 
App. 204 ; 6 id. 52, 340, 646 ; 132 Ind. 278. 
When the special finding of facta is incon¬ 
sistent with the general verdict, the for¬ 
mer controls the latter, and the court may 

f ive judgment accordingly; 51 Kan. 781. 
n Oregon, there is a statutory provision 
authorizing judgment for the other party 
where the verdict does not correspondwitn 
pleadings, and it is held that that right is 
not impaired by failing to move for judg¬ 
ment before verdict; 21 Ore. 495. In Min¬ 
nesota, such judgment can be given only 
to a party who, after the testimony, moved 
to direct a verdict in his favor; 64 Minn. 
136. 

In many states there are statutes on the 
subject which must be considered in con¬ 
nection with the decisions. 

NON OM1TTA8 (Lat. more fully, 
non omittas propter libertatem , do not omit 
on account of the liberty or franchise). 
In Praotice. A writ which lies when the 
sheriff returns on a writ to him directed, 
that he hath sent to the bailiff of such a 
franchise, which hath return of writs, and 
he hath not served the writ; then the 
plaintiff shall have this writ directed to the 
sheriff, that he omit not on account of any 
franchise , but himself enter into the fran¬ 
chise and execute the king's writ. 

This clause is now usually inserted in all 
processes addressed to sheriffs. Wharton, 
Lex., 9th ed.; 2 Will. IV. c. 39 ; 3 Chitty, 
Stat. 494 ; 3 Chittv, Pr. 190, 310. 

NON-PLEVTN. In Old English 
-Law. A neglect to replevin land taken 
into the hands of the King upon default, 
within fifteen days, by which seisin was 
lost, as by default. Heugh. de Magn. Ch. 
o. 8. By 9 Edw. III. c. 2, no man shall lose 
his land by non-plevin. 

NON PONENDIS IN AS8IS8IS BT 

JUHATTS. A writ whioh lay for persons 
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whether acquired by grant or prescrip¬ 
tion, is not extinguished by the Habitual 
use by its owner of another way, equally 
convenient, instead of it, unless thereisan 
intentional abandonment of the former 
way; 131 Mass. 3. See Abandonment ; 
Easement. 

Every public officer is required to use his 
office for the public good : a non-user of a 
public office is, therefore, a sufficient cause 
of forfeiture; 2 Bla. Com. 158; 9 Co. 50. 
Non-user for a great length of time will 
have the effect of repealing an old law. 
But it must be a very strong case which 
will have that effect; 18 S. & R. 452. 

NONENUMEBATED DAY. See 

Nonenumerated Motions. 

NONENUMEBATED MOTIONS. 

In New York, motions are divided into two 
classes, enumerated and noncnumcratod. In 
1 Cai. (N. Y,) 22 it was h^ld thnt on a non¬ 
enumerated motion for irregularity, the 
merits could not be entered into. The court 
said: ‘'The application must be for irregu¬ 
larity only, to bring it on as a nonenumerated 
motion. If merits arc united, it beeomrs 
enumerated.” 21 A. & E Eneye., 2nd ed., 
545. A motion to sot aside a verdict for 
irregular conduct by the jury has been hold 
to be a nonenumerated motion. Id., 2 Cai. 
(N. Y.) 381. A motion for a peremptory 
mandamus, on the coming in of a return to 
an alternative mandamus, is a nonenumerated 
motion, if the relator has not formally 
demurred. Id., 6 Wend. (N. Y.) 559. 

Notice of a nonenumerated motion, may 
be for an enumerated day, if accompanied 
with an excuse for not being given the first 
day. 2 Cai. (N. Y.) 259. 

NONSENSE. That which in a written 
agreement or will is unintelligible. 

It is a rule of law that an instrument 
shall be so construed that the whole, if pos¬ 
sible, shall stand. When a matter is writ¬ 
ten grammatically right, but it is unintel¬ 
ligible and the whole makes nonsense, some 
words cannot be rejected to make sense of 
the rest: 1 Salk. 324; but when matter is 
nonsense by being contrary and repugnant 
to some precedent sensible matter, such 
repugnant matter is rejected ; 14 Viner, 
Abr. 142; 15 id. 560. The maxim of the 
civil law on this subject agrees with this 
rule: Qu& tn testamento ita sunt scripta, 
ut inteuigi non possent; perinde sunt ac si 
scripta non cssent. Dig. 50. 17. 73. 3. See 
Ambiguity ; Construction ; Interpreta¬ 
tion. 

In pleading, when matter is nonsense by 
being contradictory and repugnant to some 
thing precedent, the precedent matter, 
whion is sense, shall not be defeated by the 
repugnancy which follows, but that which 
is contradictory shall be rejected : as in 
ejectment where the declaration is of a de¬ 
mise on the second day of January, and that 
the defendant postea scilicet, on the first of 
January, ejected him, here the scilicet may 
be rejected as being expressly contrary to 
the postea and the precedent matter; 5 
East 255 ; 1 Salk. 324. 

NONSUIT. The name of a judgment 
given against the plaintiff when he is un¬ 
able to prove a case, or when he refuse® 
or neglects to proceed to the trial of a cause 
after it has been put at issue, without de¬ 
termining suoh issue. 

A voluntary nonsuit is an abandonment 
of his cause by plaintiff, who allows a judg¬ 
ment for costs to be entered against him by 
absenting himself or failing to answer when 
oalled upon to hear the verdict. 1 Dutch. 
656. See 77 Me. 344. 

An involuntary nonsuit takes plaoe when 
the plaintiff, on being called, when his case 
is before the court for trial, neglects to ap¬ 
pear, or when he has given no evidence on 
which a jury could flna a verdict. 18 Johns. 
334. See 73 Mich. 258. 

At common law the plaintiff cannot be 
nonsuited against his will; for a party can¬ 
not be compelled to make default. 

An involuntary nonsuit is not ordered 
against a plaintiff who has given evidence 
s claim, in the * * " 
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S. 264 ; 1 Pet, 469; 1 McCrary 436; 7 U. S. 
Anp. 359 : nor in ninny of the state courts ; 

9 trul. ,VM ; « Ark. 44; 14 id. 706 ; 57 id. 
46S; 2 Dough (Mich.) 135; 13 Mo. 313; 19 
id. 101 ; 3 Or. 57 ; 4 Ye re. 538 ; 4 Vt. 363 ; 1 
Wash. Va. 37. 219; 23 Md. 313; 12 Sni. & 
M. VW : hut in other states if the evidence 
is insufficient to support the action a non¬ 
suit niav lie granted ; 40 Pa. 361; 155 Muss. 
96; 36 Slinn. 122 ; 15 R. I. 213; 30 N. J. L. 
460; 15 Nev. 59; 13 Neb. 37 ; 45 la. 001 ; 13 
Johns. 334; 24 N. Y. 430; 3 McCord 131 ; 
42 Me. 259; 2G N. H, 351 ; 4 Ohio St. 628 ; 
12 Or. 329 ; 17 III. 494 ; 126 id. 466 ; 1 Cal. 
108; 103 id. 153; IfVOa. 154. 

In Pennsylvania, by statute, the plaintiff 
niav lie nonsuitedcompulsorily. Tnis may 
lie done in two cases : (1) under the act of 
Man'h 11. 1836, when the defendant has 
offered no evidence, and the plaintiff’s evi¬ 
dence is not sufficient iu law to maintain 
liis action ; (3) under the act of April 14. 
1846, confined to Philadelphia, when the 
cause is reached and the plaintiff or his 
counsel does not appear, or, if he appears, 
does not proceed to trial, and does not 
assign and prove a sufficient legal cause for 
continuance. 

The granting of a nonsuit for want of suf¬ 
ficient evidence to warrant a verdict for 
the plaintiff is no infringement of the right 
of trial by jury ; 164 U. S. 301. 

The defendant cannot assign as error the 
denial of his motion for a nonsuit if there¬ 
after he proceeds to examine witnesses and 
try the cause on the merits; 80 Fed. Rep. 
638. 

A nonsuit is no bar to another action for 
the same cause ; Freeman, Judgt. § 261 ; 5 
Allen 153; 9 N. J. L. 38; 77 Hun 30. 

A judge has no power to nonsuit a plain¬ 
tiff on the opening statement of his counsel 
without his consent; [1892] l Q- B. 122; 
nor is a nonsuit warranted unless it appears 
that plaintiff is not entitled to recover after 
giving him the most favorable view that a 
Jury would be warranted in taking of the 
evidence; 137 N. Y. 389; 156 Pa. 34; but 
where the evidence is sufficient to sustain 
a verdict for plaintiff the court should not 
grant a nonsuit; 69 Hun 373. 

A nonsuit may be asked for at any time 
before verdict ; 38 S. C. 507 ; 103 Cal. 251 ; 
see 31 Fla. 56 ; and, if it is proper, to grant 
it prematurely is harmless error; 102 Cal. 
450. Defendant waives his motion for a 
nonsuit and cannot base any claim of error 
upon it, where, after it is overruled, he 
proceeds with his defence and introduces 
testimony ; 149 U. S. 17; 153 id. 216; 123 
id. 710; 124 id. 405. Exception cannot be 
taken to the court’s refusal to enter a com¬ 
pulsory nonsuit; 101 Pa. 87. 

After the trial is begun, plaintiff’s right 
to take a nonsuit is not absolute, but Ties 
in the discretion of the court, and will be 
denied when plaintiff gets all his own evi¬ 
dence in and is not surprised by defendant’s 
evidence ; 59 Fed. Rep. 070. 

After a voluntary nonsuit taken by the 
plaintiff, the court cannot reinstate the 
case without defendant’s consent; 36 Pittsb. 
L. J. Pa. 356. 

The formality of calling the plaintiff 
when he is to suffer a nonsuit is obsolete in 
most of the states. 

NOON. In Insurance Policy. Twelve 
o'clock, standard time. 120 Ky. 752, 87 S. 
W. 1155. 

N ORM A Ui Y. According to an es¬ 
tablished norm, rule, or principle ; conformed 
to a type, sta n da r d, or regular form. 
Webster. 

NORMAN FRENCH. See Lan¬ 
guage. 

NORROY. See Herald. 

NORTH. In a description in a deed, 
unless qualified or controlled by other 
words, it means due north. Northerly in 
a grant, where there is no object to direct 
its inclination to the east or west, must be 
construed to mean north. 1 Johns. 156 ; 96 
Col. 505, Bee 115 Mass. 578. 

NORTH CAROLINA. The name of 
one of the original states of the United 


States of America. 

The territory which now forme thin state was In¬ 
cluded In the (rram nmde In IMS by Charles II.. to 
Lord Clarendon anil other*, of a much more exteu- 
b1t« country. The boundaries were enlarged by a 
new charter granted by the name prince to the 
same proprietaries In the year lflflfl. By this charter 
the proprietaries were authorised to make laws, 
with the assent of the freemen of the province or 
their delegates, and they were Invested with va- 
rious other powers. Being dissatisfied with the 
form of government, tbe proprietaries procured the 
celebrated John Locke to draw up a plan of gov¬ 
ernment for the colony, which was adopted, and 
proved to be Impracticable : It was highly excep 
ilonable on account of its disregard of the principles 
of religious toleration and national liberty, which 
are now universally admitted. After a few years of 
unsuccessful operation U was abandoned. The col¬ 
ony, had been settled at two points, one called the 
Northern and the other the Southern settlement, 
which were governed by separate legislatures. In 
1789 the proprietaries surrendered their charter, 
when It became a royal province, and was governed 
by a commission and a form of government In sub¬ 
stance similar to that established id other royal 
provinces. In 1738 the territory was divided, ami 
the divisions assumed the names of North Carolina 
and South Carolina. 

A constitution of North Carolina was adopted 
December 18.1770. Tbthleconstitution amendments 
were made In convention June 4, 1885, which were 
ratified by the people, and took effect on January 
1, 1830. There was a second constitution of 18G8, 
and tbe amended constitution of 1870. 

NORTH DAKOTA. One of the states 
of the United States. 

By the act of congress of February 88. 1886 (1 
Supp. Rev. Stat 045), the area comprising the terri¬ 
tory of Dakota was divided on the line of tbe 
seventh standard parallel produced due west to the 
western boundary of said territory, and that por¬ 
tion north of said parallel forme the state of North 
Dakota. The proclamation announcing tbe admis¬ 
sion of this state into the Union was made by the 
President on November 2, 1889. 

NORTHAMPTON, ASSIZE OF. 

This Assize enacts among other things that 
every robber on being taken is to be delivered 
to the custody of the sheriff, and in his 
absence to be taken to the nearest caslellanus 
to be kept by him till be is delivered to the 
custody of the sheriff. 

The Assize also provides (Art, 2) that no 
one is to be allowed to entertain any guest 
in his house, either in a town or in the country 
{neque in bur jo neque in villa), for more than 
a.night unless the guest has some reasonable 
excuse which the host is to show to his 
neighbors, and when the guest leaves, he 
must do so in the presence, of neighbors and 
by day. Stephen, cr. Proc. in 2 Essays in 
A-nglo-Amer. L. H. 445. 

NORTHAMPTON, STATUTE OF. 

The statute 2 Edw. 3, containing 17 chap¬ 
ters, most of which are now repealed. It 
was enacted at Northampton in 1328. 
Byrne. 


NOT DOUBTING. In Will. The 

words “not doubling," ns used in a will, are 
considered sufficient to raise a iru.Ht where 
the subject find object are sufficiently certain. 
78 Ky. 128. 

NOT FOUND. Words indorsed on a 
bill of indictment by a grand jury, when 
they have not sufficient evidence to find a 
true bill. Bee Ignoramus. Found. 

NOT GUILTY. In Pleading. The 
general issue in several sorts of actions. 

In trespass, its form is as follows : “ Ana 
the said CD, by E F, his attorney, comes 
and defends the force and injury, when, 
eto., and says that he is not guilty of the 
said trespasses above laid to his charge, or 
any part thereof, in the manner and form 
as the said A B hath above complained. 
And of this the said C D puts himself upon 
the country." 

Under this issue the defendant may give 
in evidence any matter which directly con¬ 
troverts the truth of any allegation, which 
the plaintiff on such general issue will be 
bound to prove; 1 B. & P. 213; and no 
person is bound to justify who is not primd 
facie a trespasser ; 2 B. « P, 359 ; 2 Sound. 
284 d. For example, the plea of not guilty 
is proper in trespass to persons , if the 
defendant have committed no assault, 
battery, or imprisonment, etc.; and in 
trespass to personal property, if the plain¬ 
tiff nad no property in tbe goods, or the 
defendant were not guilty of taking them, 
etc.; and in trespass to real property, this 
plea not only puts in issue the fact of tres¬ 
pass, etc., but also the title, which, whether 
freehold or possessory in the defendant or 
a person under whom he claims, may be 
given in evidence under it, which matters 
show primd facie that the tight of posses¬ 
sion, which is necessary in trespass, is not 
in the plaintiff, but in the defendant or the 
person under whom he justifies; 7 Term 
354 ; 8 id. 403; Willes 222 ; Steph.’Pl. 178 ; 
1 Chitty, PI. 491, 492. 

In trespass on the case in general the 
formula is as follows; “ And tne said C D, 
by E F, his attorney, comes and defends 
the wrong and iniury, when, etc., and says 
that he is not guilty of the premises above 
laid to his charge, in manner and form as 
the said A B hath above complained. And 
of this the said C D puts himself upon the 
country.” 

This, it will be observed, is a mere tra¬ 
verse, or denial, of the facts alleged in the 
declaration, and therefore, on principle, 
should be applied only to cases m which 
the defence rests on such a denial. But 


NORTHAMPTON TABLES. Life 
tables prepared by a Dr. Price from bills of 
mortality (a. v.) kept in the parish of All 
Saints in tne north of England, between 
1735 and 1780. Anderson. See Life 
Tables; Carlisle Tables; Wiggles- 
worth's Tables. 

NOSCITUR A SOCHB (It is known 
by its associates). The maxim noscitur a 
sociis is used only to solve ambiguity. 
Noscitur a sociis 10 a well established and 
useful rule of construction where words are 
of obscure or doubtful meaning; and then, 
but only then, its aid may be sought to 
remove the obscurity or doubt by reference 
to the associated words. 148 U. S. 503, 519 ; 
75 Minn. 163. That a word may be known 
by the company it keeps is, however, not 
an invariable rule, for the word may have a 
character of its own not to be submerged 
by its association. Rules of statutory con¬ 
struction are to be invoked as aids to tbe 
ascertainment of the meaning or application 
of words otherwise obscure or doubtful. 
They have no place except in the domain erf 
ambiguity. 175 U. S. 414, 421; 222 U. S., 
513, 518-519. VerbB in an enumeration 
whose meaning, when they are separately 
applied to their common object, is plain, 
should be interpreted distributively. 261 
U. S, 515, 520. 


here a relaxation has taken place; for, 
under this plea, a defendant is permitted 
not only to contest the truth of the declara¬ 
tion, but, with some exceptions, to prove 
any matter of defence that tends to show 
that the plaintiff has no cause of action, 
though such matters be in confession and 
avoidance of the declaration; as, for ex¬ 
ample, a release given, or satisfaction 
made; Steph. PI. 182, 183; 1 Chitty, PI. 
486 ; McKelv. PI. 31. 

In trover. It is not usual in this action 
to plead any other plea, except the statute 
of limitations; and a release, and the 
bankruptcy of the plaintiff, may be given 
in evidence under the general issue; 7 
Term 391. 

In debt on a judgment suggesting a 
devastavit, an executor may plead not 
guilty ; 1 Term 462. 

In criminal cases, when the defendant 
wishes to put himself on his trial, he pleads 
not guilty. This plea makes it incumbent 
upon the prosecutor to prove every fact 
and circumstance constituting the offence, 
as stated in the indictment, information, 
or complaint. On the other hand, the 
defendant may give in evidence under this 
plea not only everything which negatives 
the allegations in tne indictment, but also 
all matter of excuse and justification. 


NOSOCOM2. In Civil Law. Per¬ 
sons who have the management and care 
of hospitals for paupers. Clef Lois Bom. 
mot Administrateurs. 


In English practice, under the Jud. Act, 1875, it Is 
sot sufficient for a defendant to deny generally the 
facts alleged by the plaintiff's statement of claim, 
but he must deal specifically with each allegation 
of fact of which he does not admit the truth. But 


NOT IN HIS SELF-DEFENSE 
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this doefe sot affect defendant's right to plead “ sot 
guilty by statute," which Is a plea of toe general 
tissue by a defendant in a civil action, when he In* 
tends to give special matter in evidence by virtue 
of some act or acts of parliament; In which case he 
must add the reference to such act or acts, and 
state whether they are public or otherwise. But if 
a defendant so plead, he will not be allowed to 
plead any other defence without the leave of the 
court or a judge. Jud. Act, 1675, letSched. Ord. xlx. 
r. 10. Mo*. Aw. 

NOT IN HIS SELF-DEFENSE. 

The words “not in hia self-defense” should 
be taken as qualifying everything that 
follows them, including the words “carelessly 
and wantonly,” and “careless or wantonly.” 
47 S. W. 770. 

NOT LESS THAN. See At Least. 

NOT POSSESSED. In Pleading. 

A plea sometimes used in actions of trover, 
when the defendant was not possessed of 
the goods at the commencement of the 
action. 3 M. & G. 101, 103. See McKelv. 
PI. 34. This plea would probably be held 
“evasive” within the meaning of Ord. 
xix, r. 22, Jud. Act, 1875. Moz. & W. 

NOT PROVEN. In Scotch Crimi¬ 
nal Law. It is a peculiarity of the Scotch 
jury system in criminal trials that it ad¬ 
mits a verdict of not proven, corresponding 
to the non liquet of the Roman law. The 
legal effect of this is equivalent to not 
guilty; for a prisoner in whose case it is 
pronounced cannot be tried again. Ac¬ 
cording to the homely but expressive max¬ 
im of the law, no man can be made to 
thole an assize twice. But, although the 
verdict of not proven is so far tantamount 
to an acquittal that the party cannot be 
tried a second time, it falls very far short 
of it with regard to the effect upon his 
reputation. He goes away from the bar of 
the court with an indelible stigma upon 
his name. There stands recorded against 
him the opinion of a jury that the evidence 
respecting his guilt was so strong that they 
dia not aare to pronounce a verdict of 
acquittal. When Sir Nicholas Throck¬ 
morton was tried and acquitted by an 
English jury in 1564, he said, “ It is better 
to be tried than to live suspected.” But 
in Scotland a man may be not only tried, 
but acquitted, and yet live suspected, ow¬ 
ing to the sinister influence of a verdict 
of not proven. Forsyth, Hist. Trial by 
Jury 884. 

NOTARIUS. In Civil Law. One who 
took notes or draughts in shorthand of 
what was said by another, or of proceed¬ 
ings in the senate or in a court. One who 
draughted written instruments, wills, con¬ 
veyances, etc. Vicat, Voc. Jur.; Calvinus, 
Lex. 

In English Law. A notary. Law Fr. 
& Lat. Diet.; Cowel. 

NOTARY, NOTAEY PUBLIC. An 

officer appointed by the executive or other 
appointing power, under the laws of dif¬ 
ferent states. 

Notaries are of ancient origin ; they ex¬ 
isted in Rome during the republic, and 
were called tabelliones foren&es , or personae 
publicce. Their employment consisted in 
the drawing up of legal documents. They 
exist in all the countries of Europe, and as 
early as a. d. 803 were appointed by the 
Frankish kings and the popes. Notaries in 
England are appointed by the archbishop 
of Canterbury. 25 Hen. VIII. c. 21, § 4. 
They are officers of the civil and canon law; 
Brooke, Office & Pr. of a Notary 9. In 
most of the states, notaries are appointed 
by the governor alone, in others by the 
governor, by and with the advice of his 
council, in others by and with the advice 
and consent of the senate ; in the District 
of Columbia they are appointed by the Pres¬ 
ident of the United States. As a general 
rule, throughout the United States, the 
official acts of a notary public must be au¬ 
thenticated by seal as well as signature; 10 
Iowa 305 ; 49 Ala. 242 ; 12 Ill. 162. 

Their duties differ somewhat in the dif¬ 
ferent states, and are prescribed by stat¬ 
ute. They are generally as follows: to 


protest bills of exchange and draw up acts' 
of honor; to authenticate and certify copies 
of documents; to receive the affidavits of 
mariners and draw up protest relating to 
the same ; to attest and take acknowledg¬ 
ments of deeds and other instruments, and 
to administer oaths. Ordinarily notaries 
have no jurisdiction outside the county or 
district for which they are appointed ; but 
in several states they may act throughout 
the state. 

By act of congress, Sept. 16, 1850, nota¬ 
ries are authorized to administer oaths and 
take acknowledgments in all cases where 
under the laws of the United States justices 
of the peace were formerly authorized to 
act. 

By act of Aug. 15, 1876, c. 304, notaries 
are authorized to take depositions and do 
all other acts in relation to taking testi¬ 
mony to be used in the courts of the United 
States, and to take acknowledgments and 
affidavits with the same effect as commis¬ 
sioners of the United States circuit courts 
may do.- R. S. § 1778. They may protest na¬ 
tional bank circulating notes; R. S. § 5226 ; 
take acknowledgment of aasignmept of 
claims upon the United States; id. § 3477 ; 
and administer oaths of allegiance to per¬ 
sons prosecuting such claims; id. § 3479. 
By act of June 22, 1874, c. 390, notaries may 
take proof of debts against the estate of a 
bankrupt. By act of Feb. 26, 1881, c. 82, 
reports of national banks may be sworn to 
before notaries, but such notary must not 
be an officer of the bank ; R. 8. § 5211. By 
act of Aug. 18,1856, c. 127, every secretary 
of legation and consular officer may, within 
the limits of his legation, perform any no¬ 
tarial act; R. S. § 1750. A statute which 
authorizes a notary public to commit for 
contempt a witness who has been duly sub¬ 
poenaed to testify before him and who re¬ 
fuses to be sworn or give his deposition, is 
unconstitutional; 48 Pac. Rep. (Kan.) 574. 

The acts of notaries are respected by the 
custom of merchants and the law of na¬ 
tions. Their protest of a bill is received as 
evidence in the courts of all civilized coun¬ 
tries. Except in cases of protest of bills, 
the signature of a notary to an instrument 
going to a foreign country ought to be au¬ 
thenticated by the consul or representative 
of that country. 

The notaries of England have always 
considered themselves authorized to ad¬ 
minister oaths; and the act of 5 & 8 Will. 
IV. has placed it beyond dispute. In this 
country they do not exercise the power un¬ 
less authorized by statute, except in cases 
where the oath is to be used out of the 
state or in the courts of the United States. 

Upon the general principle they cannot 
act in cases in which they are interested ; 
95 Am. Dec. 378, note; 37 Ga. 374; but 
where a notary public was intermediary 
between a borrower and lender on mort¬ 
gage and took the acknowledgment of the 
mortgage, his act was held valid, there 
being nothing on the face of the papers to 
indicate to third parties that there was any 
incapacity to act; 84 Fed. Rep. 515; and 
the mere fact that he is an officer of a cor¬ 
poration does not make its acknowledg¬ 
ment before him invalid; 37 L. R. A. 484. 

The books or registers of a deceased no¬ 
tary are admissible to prove his official acts 
as to presentment, demand, and notice of 
non-payment of negotiable paper ; 8 Wheat. 
326; 1 Gray 175; and so are entries of a 
notary’s clerk; 51 N. Y. 84. When pro¬ 
duced, the handwriting of the deceased 
person must be proved ; 18 Wall. 516. 

Where an action is brought against a 
notary for a false certificate of acknowl¬ 
edgment, the presumption is that the de¬ 
fendant, acting in his judicial capacity, did 
so on reasonable information, and dis¬ 
charged his full duty. The burden of proof 
is on the plaintiff to prove a clear and in¬ 
tentional dereliction of duty ; 97 Pa. 228; 
Proff. Notaries, 2d ed. §§ 48, 175 ; Notary’s 
Manual. It has been held an actionable 
libel for a notary falsely and maliciously to 
protest for non-payment the acceptance of 
a person, and then send the draft with 
Buch protest to the source from whence it 
came ; 88 Ga. 308. 


One who has lost his ohattel mortgage 
lien by the negligence of the notary in 
making a defective acknowledgment, can 
recover no damages from such notary, 
where the property covered by the mort¬ 
gage is absolutely worthless ; 75 Cal. 182. 

NOTATION. The act of making c 
memorandum of some special circumstance 
on a probate or letters of administration. 

NOTUH KIiL. “ Crying the wife’s 
Note hell ” seems to have been a means of 
preventing her running up debts againsl 
her husband. See 20 Law Mag. Sc Rev. 280. 

NOTE. “Note” means negotiable prom¬ 
issory note. Miller’s Ky. Negotiable Inste. 
Law, § 190. See Action on an Instrumeni 
Transferable by Delivery. 

NOTE A BILL. When a foreign 
note has been dishonored it is usual for a 
notary public to present it again on the 
same day. If it is not then paid he makes 
a minute consisting of his initials, the day, 
month and year, and reason, if assigned, of 
non-payment, which proceeding is termed 
“ noting the bill.” 

NOTE OF ALLOWANCE. A note 
delivered by a master to a party to a cause, 
who alleged that there was error in law in 
the record and proceedings, allowing him 
to bring error. 

NOTE OF A FINE. The fourth step 
-of the proceedings in acknowledging a 
fine, which is only an abstract of the writ 
of covenant and the concord, naming the 
parties, the parcel of land, and the agree¬ 
ment, and enrolled of record in the proper 
office. 2 Sharsw. Bla. Com. 351, App. n. 
iv. g 3; 1 Steph. Com., 11th ed. 542. 

NOTE OF HAND. A popular name 
for a promissory note. 

NOTE OH MEMORANDUM. An 

informal note or abstract of a transaction 
required by the statute of frauds. 

The form of it is immaterial; but it must 
contain the essential terms of the contract 
expressed with such a degree of certainty 
that it may be understood without refer¬ 
ence to parol evidence to show intent of 

S irtiea; Browne, Stat. of Fr. 353, 386 ; 43 
e. 158; 4 R. I. 14; 14 N. Y. 584 ; 31 Miss. 
17 ; 11 Cush. 127 ; » Rich. 215; 23 Mo. 423 ; 
17 Ill. 354 ; 3 la. 430. In some states, and 
in England, the consideration need not be 
stated in the note or memorandum ; 4 B. & 
Aid. 595 ; 5 Cra. 142; 17 Mass. 122; 6 Conn. 
81. 

A memorandum of the terms of an agree 
ment was signed by plaintiff but not by 
defendant; the latter subsequently wrote 
to plaintiff referring to “ our agreement for 
the hire of your carriage, and “my 
monthly payment.” There was no other 
arrangement between the parties, to which 
these expressions could refer. Held , that 
the letter and the document containing the 
terms of the arrangement together consti¬ 
tuted a note and memorandum signed by 
defendant, within the fourth section of the 
statute of frauds; 45 L. T. Rep. N. s. 348 ; 
s. C. 25 Alb. L. J. 70. See 99 U. S. 100; 139 
id. 210; 149 id. 481; 32 N. J. Eq. 828 ; 66 
Iud. 474. 

See Browne; Reed, Stat. of Frauds; 
Memorandum. 

NOTE OF PROTEST. A note or 
minute of the protest, made by the notary, 
at time of protest, on the bill, to be com¬ 
pleted or filled out at his leisure. Byles, 
Bills, 15th ed. 214. 

NOTES. See Judge’s Notes. 

NOTICE. The information given of 
some act done, or the interpellation by 
which some act is required to be done. 
Knowledge. 

A statutory notice is not binding unless 

g iven as the law directs or allows; 100 N. 

. 225 ; 45 III. App. 572. 

Actual notice exists when knowledge is 
actually brought home to the party to be 
affected by it. This statement is criticised. 
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NOTICE OF DISHONOR 


id being too narrow, in Wade, Notio© 4. 
This writer divide© Actual knowledge into 
two classes, express and implied; the 
former includes all knowledge of a degree 
a hove that which depends upon collateral 
inference, or which imposes upon the 
jvtrtv the further duty of inquiry ; the lat¬ 
ter imputes knowledge to the party because 
he is shown to be conscious of having the 
means of knowledge, though he does not 
use them, choosing to remain ignorant of 
the fact, or is grossly negligent in not fol¬ 
lowing up the inquiry which the known 
facts suggest ; Wade, Notice 5. In 42 
Conn. 146, there v> a division into “ particu¬ 
lar or explicit ” and *• general or implied ” 
notice. Information which a prudent man 
believes to be true, and which if followed 
bv inquiry must lead to knowledge, is equiv¬ 
alent to knowledge ; 6 Or. 407. 

Any fact which is sufficient to put a pur¬ 
chaser of land on inquiry, is adequate no¬ 
tice ; S3 Va. 397 : 84 uf. $48 ; and of every¬ 
thing to which such inquiry may lead; 151 
U. S. 607. 


pensing with such notioe; 1 Chi tty, Pr. 
490 ; 1 Pars. Notes A B. 516. 

Whenever the defendant's liability to 
perform an act depends on another occur¬ 
rence wlitoh is best known to the plaintiff, 
and of whioh the defendant is not legally 
bound to take notice, the plaintiff must 

S rove that due notice was in fact given. 

o, in oases of insurances on ships, a notice 
of abandonment is frequently necessary to 
enable the assured plaintiff to proceed as 
for a total loss when something remains to 
be saved, in relation to which, upon notice, 
the insurers might themselves take their 
own measures. 

Notice may be written or oral, in many 
cases, at the option of the party required to 
give it; but written notice is generally pref¬ 
erable. both as avoiding doubt and ambi¬ 
guity in its terms, and as admitting mere 
easy and exact proof of delivery ; 2 Dan. 
Neg. Inst. 972. See Knowledge. Actual 
Knowledge; Immediate, Notice . Legal 
Notice. 


Mass. 695; 6 Barb. 190 ; 1 Spears 244; 2 
Ohio St. 845 ; 8 Md. 202.251 ; 2 Hawks 560; 
5 How. Miss. 652 ; except in some cases; 
5 Cush. 546 ; 1 Md. 59. 504 ; see as to effect 
of the use of the word protested, 11 Wheat. 
431 ; 7 Ala. N. B. 205 ; 2 Dougl. Mich. 879; 
9 Rob. La. 161 ; 14 Conn. 362 ; 5 Cush. 546 ; 
1 Wise. 264 ; 4 N. J. 71. See some cases 
where the notice was held sufficient; 2 M. 
A W, 109, 799 ; 6 id. 400; 7 id. 515 ; 14 id. 
7. 44 ; 6 Ad. A E. 499 ; 10 id. 131 ; 2 Q. B. 
421; 1 E. A B. 601 ; 5 C, B. 687 ; 1 H. A W. 
3 ; and others where it was held insuffici¬ 
ent ; 2 Exch. 719 ; 1 E. A B. 801 ; 4 B. A C. 
989; 10 Ad. A E. 125 ; 7 Bingh. 530; 8 
Bingh. N. c. 688 ; 8 C. A P. 355 ; 2 Q. B. 
388 ; 1 M. A G. 76; 58 Minn. 366 ; 91 Tenn. 
301 ; 63 Hun 625. 

An to whether there must be a staterqent 
that the party to whom the notice is sent 
is looked to for payment, see 11 M. A W. 
372 : 7 C. B. 400 ; 4 D. A L. 744. 

The notice is generally in writing. but 
may be oral; 16 Barb. 146; 3 Mete. Mass. 
495 ; 8 Mo. 836 ; 7 C. B. 400 ; 8 C. A P. 855. 


Constructive notice exists when the party, 
by any circumstance whatever, is put upon 
inquiry (which is the same as implied no¬ 
tice , supra). or when certain acts have been 
done which the party interested is pre¬ 
sumed to have knowledge of on grounds of 
public policy ; 2 Mas. 531 ; 14 Pick. 224 ; 4 
N. H. Srt>7: 14 S. A R. 333. The recording 
a deed ; 23 Mo. 237 ; 25 Barb. 635 ; 28 Miss. 
354; 4 Kent 182, n.; an advertisement in 
a newspaper, when authorized by statute 
as a part of the process, public acts of 
government, and lis pendens (but see Lis 
Pendens), furnish constructive notice. 
Judge Story defines the term as “ knowl¬ 
edge ” imputed by the court on presump¬ 
tion, too strong to be rebutted, that the 
information must have been communicat¬ 
ed ; Story, Eq. Jur. § 399 ; and see 2 Anstr. 
432. “ Constructive notice is a legal infer¬ 
ence of notice, of so high a nature, as to be 
conclusive, unless disproved, and is in 
most cases insusceptible of explanation or 
rebuttal by evidence that the purchaser 
had no actual notice, and believed the ven¬ 
dor's title to be good 2 Lead. Cas. Eq. 77. 
Constructive notice is sometimes called 
notice in law ; l Johns. Ch. 261. The con¬ 
structive notice given by the record of a 
deed is sometimes called record notice. 
Where an instrument affecting the title to 
real estate is properly recorded, the record 
thereof is notice to subsequent purchasers, 
etc., from the same grantor ; Wade, Notice, 
2d ed. § 97; 38 Tex. 530 ; 30 Ark. 407 ; 28 
N. J. Eq. 49. 

The possession of land is notice to all the 
world of the possessor's rights thereunder ; 

24 Neb. 692 ; 74 la. 294 ; 125 Pa. 470 ; 29 S. 
C. 147; 142 U. S. 417. 

Notice to an agent in the same transac¬ 
tion is, in general, notice to the principal: 

25 Conn. 444 ; 10 Rich. 293 ; 3 Pa. 67 : 39 N. 
Y. 70; 11 Colo. 223. See 25 Am. L. Reg. 
1; 40 Minn. 390 ; 23 Neb. 334. A principal 
imposing confidence in an agent, and 
therefore neglecting some source of knowl¬ 
edge which he might have sought, is not 
chargeable with what he might have found 
out upon inquiry aroused by suspicion ; 130 
U. S. 505. Notice to the trustees is notice 
to the beneficiaries in a deed of trust; 133 
U. S. 670 ; 32 W. Va. 244. 

A principal is oot bound by his agent’* 
knowledge where it is not the duty of the 
agent to communicate it; 75 la. 689. 

The giving notice in certain cases is ic 
the nature of a condition precedent to the 
right to call on the other party for the per¬ 
formance of his engagement, whether his 
contract were express or implied. Thus, 
in the familiar instance of bills of ex¬ 
change and promissory notes, the implied 
contract of an indorser is that he will pay 
the bill or note, provided it be not paid, on 
presentment at maturity, by the acceptor 
or maker (being the party primarilt 
liable), and provided that he (the indorser) 
has due notice of the dishonor, and without 
which he is discharged from all liability : 
consequently, it is essential for the holder 
to be prepared to prove affirmatively that 
such notice was given, or some facts dis¬ 


NOTICE TO ADMIT. In the practice 
of the English high court either party may 
call upon the other to ad nut a aocument, 
and on refusal or neglect to admit he must 
bear the costs of proving the document, un¬ 
less the judge certifies that the refusal was 
reasonable. Rules of Court XXXII ; Whart. 

NOTICE, AVERMENT OF. In 
Pleading. The statement in a pleading 
that notice has been given. 

When the matter alleged in the pleading 
is to be considered as lying more properly 
in the knowledge of the plaintiff than of 
the defendant, then the declaration ought 
to state that the defendant had notice 
thereof: as, when the defendant promised 
to give the plaintiff as much for a commod¬ 
ity os another person had given or should 
g?ve for the like. 

But where the matter does not lie more 
properly in the knowledge of the plaintiff 
than of the defendant, notice need not be 
averred ; 1 Saund. 117, n. 2 ; 2 id. 82 a,, n. 
4 ; Freem. 285. Therefore, if the defendant 
contracted to do a thing on the perform¬ 
ance of an act by a stranger, notice need 
not be averred ; for it lies in the defend¬ 
ant's knowledge as much as the plaintiff’s, 
and he ought to take notice or it at his 
peril; Com. Dig. Pleader (C 65). See Com. 
Dig. Pleader (C 73. 74, 75); Viner, Abr. 
Notice; Hardr. 42 ; 5 Term 621. 

The omission of an averment of notice, 
when necessary, will be fatal on demurrer 
or judgment by default; Cro. Jac. 432 ; but 
may be aided by verdict; 1 Stra. 214 ; 1 
Saund. 228 a ; unless in an action against 
the drawer of a bill, when the omission of 
the averment of notice of non-payment by 
the acceptor is fatal, even after verdict; 
Dougl. 679. 

NOTICE TO THE CITY. Know¬ 
ledge of a policeman of the dangerous condi¬ 
tion of a street was “notice to the city." 
149 Ky, 537, 14 S. W. 932. * 

NOTICE OF DISHONOR. A notice 
given to a drawer or indorser of a bill, or an 
indorser of a negotiable note, by a subse¬ 
quent party, tliat it had been dishonored 
either by non-acceptance in the case of a 
hill, or by non-payment in the case of an 
accepted bill or a note. 

The notice must contain a description of 
the bill or note; Byles, Bills 220 ; 5 Cush. 
546; 14 Conn. 362 ; 1 Fla. 801 ; 1 Wise. 204 ; 
sufficient to leave no doubt in the mind of 
the indorser, as a reasonable man, what 
note was intended ; 3 Mete. Mass. 495; 7 
Ala. N. B. 205 : 12 N. Y. 551; 26 Me. 45; 11 
Wheat. 431 ; 56 N. J. L. 11. As to what U 
a misdescription, see 7 Exch. 578 ; 9 Q. B. 
609 ; 9 Pet. 33; 11 Wheat. 431 ; 17 How. 606; 
7 N. Y. 19; 2 Mich. 238; 12Mass. 6; 14 Pa. 
488 ; 2 Ohio St. 345. 

It must also contain a clear statement of 
the dishonor of the bill; 1 Bingh. n. c. 194 ; 
2 Cl. A F. 93 ; 2 M. A W. 799 ; 8 Mete. Mass. 
495; 18 Conn. 861; and something more 
than the mere fact of non-acceptance or 
non-payment must be stated ; 10 Ad. A E. 
125 ; 2 Q. B. 388; 11 Wheat. 431 8 Mete. 


It need not be personally served, but may 
be sent by mail; 7 East 385 ; 6 Wheat. 102; 

I Pick 401 ; 28 Vt. 316: 15 Md. 285; 5 Pa. 
178; 1 Conn. 329 ; 2 R. I. 467 : 23 Mo. 213: 
13 N. Y. 549 ; otherwise, perhaps, if the 
parties live in the same town ; see 5 Mete. 
Mass. 352; 10 Johns, 490; 3 McLean 96 ; 28 
N. H. 302 ; 15 Me. 141 ; 15 Md. 285 ; 3 Rob. 
La. 281; 6 Blackf. 312 ; 3 Harr. Del. 419 ; 8 
Ohio 507; 85 Va. 95 ; or left in the care of 
a suitable person, representing the party 
to be notified; 15 Me. 207 ; 2 Johns. 274<; 
20 Miss. 332; 16 Pick. 392 ; 14 La. 494 ; 19 
Ill. 598; Holt 476 ; 98 Ala. 550 ; see 84 Va. 
41. 

It should be sent to the place where it 
will most probably find the party to be no¬ 
tified most promptly ; 6 Mete. 1, 7 ; 1 Pet. 
578 ; whether the place of business; 1 Pet. 
578; 3 McLean 96; 5 Mete. 212, 352; 11 
Johns. 231 ; 15 Me. 139; 5 Pa. 178; 3 Harr. 
Del. 419 ; 6 Blackf. 312; 1 La. Ann. 95; 1 
Maule A S. 545 : or place of residence, 4 
Wash. C. C. 464 : 28 Vt. 316; 1 Conn. 829. 
The word residence in the law of negotiable 
instruments may be satisfied by a tempor¬ 
ary, partial, or even constructive residence; 
148 Mass. 181. When sent by mail, it 
should be to the post-office to which the 
party usually resorts ; 2 Pet. 543 ; 4 Wend. 
328 ; 5 Pa. 160; 3 McLean 91; 15 La. 38 ; 4 
Humphr. 86; 3 Ga. 486; 11 Md. 486 ; 8 
Ohio 307 ; 8 Mo. 443 ; 6 Meto. 106 ; 6 H. A 
J. 172 : 8 Misc. Rep. 503 ; Bee 159 Maas. 404. 
If properly addressed and mailed it will 
charge the indorser, whether he has re¬ 
ceived it or not; 8 Misc. Rep. 516. 

Every person who, by ana immediately 
upon the dishonor of the note or bill, and 
only upon such dishonor, becomes liable to 
an action either on the paper or on the 
consideration for which the paper was 
given, is entitled to immediate notice ; 1 
Pars. Notes A B. 499. The holder need give 
notice only to the parties and to the in¬ 
dorser whom he intends to hold liable ; 25 
Barb. 138; 19 Me. 62; 11 La. Atm. 137; 1 
Ohio St. 20G ; 49 Ohio St. 351 ; 5 Mies. 272 ; 
17 Ala. 258 ; 15 M. A W. 231 ; 61 Mich. 402. 
A second indorser duly notified cannot de¬ 
fend on the ground that the first was not 
so notified ; 20 D. C. 26. 

Notice may be given by any party to a 
note or bill not primarily liable thereon as 
regards third parties, and not discharged 
from liability on it at the time notice is 
given; 8 Mo. 330; 16 S. A R. 157 ; 3 Dana 
126 ; 5 Miss. 272; 17 Ala. 258 ; 25 Barb. 138 ; 
15 Md. 150; 15 IA. 321 ; 14 Mass. 116 ; 5 
Maule A S. 68 ; 15 M. A W. 231. The late 
English doctrine that any party to a note 
or bill may give the notice by which an 
antecedent party may be held liable to sub¬ 
sequent parties, is now quite firmly estab¬ 
lished ; Wade, Notice § 709. Such notice 
may be by the holder’s agent; 4 How. 836; 

II Rob. La. 454; 21 Tex. 080 ; 8 Mo. 704; 7 
Ala. n. s. 205 ; 15 M. A W. 231 ; and in the 
agent’s name ; 99 Cal. 148; may be by an 
indorsee for collection; 3 N. Y. 243; a 
notary ; 2 How. 66 ; 28 Mo. 889; the ad¬ 
ministrator or executor of a deceased per¬ 
son ; Story, Pr. Notes § 304; the holder of 
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the paper as collateral security; 14 C. B. 
N. 8. 728. It has been held that notice by 
a stranger, pretending to be the holder, 
may be ratified by the real holder ; 2 C. <fc 
K. 1016. Mere knowledge on the part of 
an indorser of a note, learned from the 
maker that it had been dishonored, is not 
a notice, since notice must come from a 
party who is entitled to look to the indor¬ 
ser for payment: 53 Minn. 386. 

The notice must be forwarded as early 
as the day after the dishonor, by a mail 
which does not start at an unreasonably 
early hour ; 9 N. H. 558; 24 Me. 458 ; 2 R. 

I. 437 ; 24 Pa. 148 ; 4 N. J. L. 71; 1 Ohio St. 
206 ; 6 Miss. 261, 644 ; 13 Ark. 645 ; 7 Gill 
& J. 78 ; 4 Wash. C. C. 464 ; 2 Stor. 416 ; 4 
Bingh. 715; Big. Notes & B. 263; see 155 
Pa. 227. 

An indorser is entitled to notice of de¬ 
mand and non-payment of a note, notwith¬ 
standing that ne has collateral security ; 
15 R. I. 44 ; 4 W. & S. 328. 

Notice of dishonor may be excused : 
where it is prevented by inevitable aoci- 
dent, or overwhelming calamity; by the 
prevalence of a malignant disease which 
suspends the operations of trade; by war, 
blockade, invasion, or occupation by the 
enemy; by the interdiction of commerce 
between the countries from which or to 
which the notice is to be sent; by the im¬ 
practicability of giving notice, by reason of 
the party entitled thereto having absconded 
or having no fixed place of residence, or 
his place of business or residence being 
unknown, and incapable of being ascer¬ 
tained upon reasonable inquiries. These 
are the excuses of a general nature given 
by Story, on Pr. Notes and on Bills. 
Special excuses are : That the note was for 
the accommodation of the indorser only ; an 
original agreement on the part of the in¬ 
dorser, made with the maker or other party 
at all events to pay the note at maturity ; 
the receiving security or indemnity from 
the maker, or other party for whose bene¬ 
fit the note is made, by the indorser, or 
money to take it up with; receiving the 
note as collateral security for another debt 
where the debtor is no party to the note, 
or if a party has not indorsed it; an orig¬ 
inal agreement by the indorser to dispense 
with notice ; an order or direction from 
the makee to the maker not to pay the 
note at maturity. See Story, Pr. Notes §§ 
293, 357. 

Consult Bayley; Byles; Chitty; Story, on 
Bills of Exchange; Story, Promissory 
Notes; Parsons, Notes and Bills; Daniel, 
Negotiable Instruments ; Wade, Notice. 

NOTICE OP EXECUTION. Under 
an exemption act which requires an execu¬ 
tion, the debtor desiring to avail himself of 
its benefits should make a schedule of all 
his personal property within ten days after 
notice of execution. The sheriff should, 
whenever practical, give personal notice, 
and an ambiguously worded notice by mail 
from which the debtor may infer that per¬ 
sonal demand will be made on him at some 
time in the future, is insufficient; 46 Ill. 
App. 150. 

NOTICE OP INQUIRY. The plain¬ 
tiff must give a written notice of execu¬ 
ting a writ of inquiry to the defendant or 
his solicitor; 2 Chit. Arch. Prac.; Wharton. 

NOTICE OP JUDGMENT. In several 
of the states it is provided by statute that 
a written notice shall be served by the 
party entering the judgment upon his ad¬ 
versary or his attorney, stating the time 
when the judgment is entered. 

In England, in the Chancery Division, 
when an action is instituted for the adminis¬ 
tration of the estate of a deceased person, 
or for the execution of the trusts of an instru¬ 
ment, by or against one member of a class 
_)f persons, it is not necessary to join the other 
members of the class as plaintiffs or defend¬ 
ants in the action. (Ord. 16, rr. 33-38.) 
Whenever, in any action for the adminis¬ 
tration of the estate of a deceased person, or 
for the execution of the trusts of any instru¬ 


ment, or for the partition or sale of any 
hereditaments, a judgment or order has been 
pronounced or made which affects persons 
not parties to the action, then the court or 
a judge may order such persons to be served 
with notice of the judgment or order; this 
gives them the right with one month of ser¬ 
vice to apply to have the order varied or 
discharged; and it makes them parties. 
Byrne ; Judicature Act, 1873, a. 100. 

NOTICE OF I.IS PENDENS. A 

notice filed for the purpose of warning all 
persons that the title to certain property is 
in litigation. See Lis Pendens. 

NOTICE OF MOTION. A notice in 
writing, entitled in a cause, stating that, 
on a certain day designated, a motion' will 
be made to the court for the purpose stated. 
Burrill. 

NOTICE TO PIiEAD. Written notice 
to defendant, requiring him to plead within 
a certain time. It must always be given 
before plaintiff can sign judgment for want 
of a plea. 1 Chitty, Archb. Pr. 221. Notice 
to plead, indorsed on the declaration or 
delivered separately, is sufficient without 
demanding plea or rule to plead, in Eng¬ 
land, by statute. 

NOTICE TO PRODUCE PAPERS. 

In Practice. When it is intended to give 
secondary evidence of a written instru¬ 
ment or paper which is in the possession of 
the opposite party, it is, in general, re¬ 
quisite to give him notice to produce the 
same on the trial of the cause, before such 
secondary evidence can be admitted. See 
50 Kan. 436. 

To this general rule there are some excep¬ 
tions : first, in cases where, from the nature 
of the proceedings, the party in possession 
of the instrument has notice tnat he is 
charged with the possession of it, as in the 
case of trover for a bond. 14 East 274 ; 4 
Taunt. 865 ; 6 S. & R. 154 ; 4 Wend. 626 ; 1 
Campb. 143 ; 48 Me. 218 ; 30 Barb. 338 ; 58 
N. H. 68 ; second , where the party in pos¬ 
session has obtained the instrument by 
fraud ; 4 Esp. 256. See 1 Phill. Ev. 425 ; 1 
Stark. Ev. 362 ; Rose. Ev., 16th ed., 8. 

In general, a notice to produce papers 
ought to be given in writing, and state the 
title of the cause in which it is proposed to 
use the papem or instruments required ; 2 
Stark. 19. It seems, however, that the 
notice may be by parol ; 1 Campb. 440. It 
must describe with sufficient certainty the 
papers or instruments called for, and must 
not be too general and by that means be 
uncertain ; Ry. & M. 341 ; M’Cl. & Y. 139. 

The notice may be given to the party 
himself, or to his attorney ; 2 Term 203, n. ; 
3 id. 306 ; Ry. & M. 327. 

The notice must be served a reasonable 
time before trial, so as to afford an oppor¬ 
tunity to the party to search for and pro¬ 
duce the instrument or paper in question ; 
1 Stark. 283 ; 92 Mich. 542 ; 66 la. 292. 

When a notice to produce an instrument 
or paper in the cause has been proved, and 
it is also proved that such paper or instru¬ 
ment was, at the time of the notice, in the 
hands of the party or his privy, and upon 
request in court he refuses or neglects to 
produce it, the party having given such 
notice and made such proof will be entitled 
to give secondary evidence thereof. See 
66 Hun 626 ; 155 Mass. 238. 

Where a party is notified to produce cer¬ 
tain writings, and the same are shown not 
to be within the state, copies may be intro¬ 
duced ; 99 Ala. 381 ; 82 Tex. 368. 

NOTICE OP PROTEST. A notice 
given by a notary to the drawer or indorser 
of a bill, or the indorser of a note, that the 
bill or note has been protested for non- 
acceptance or non-payment. The essential 
requisites of the notice are, a true description 
of the note ; an assertion that it has been duly 
presented at maturity, and dishonored ; and 
that the holder looks to the person to whom 
notice is given, for indemnity. See Notice 
of Dishonor. 

NOTICE TO Quit. A request from 
a landlord to his tenant to quit the prem¬ 


ises leased, and to give possession of the 
same to him, the landlord, at a time therein 
mentioned. 3 Wend. 337, 857 ; 7 Halst. 99. 

The form of the notice. The notice or de¬ 
mand of possession should contain a request 
from the landlord to the tenant or person 
in possession to quit the premises which he 
holds from the landlord (which premises 
ought to be particularly described, as being 
situate in the street and city or place, or 
township and county), and to deliver them 
to him on or before a day certain,—gener- 
ally, when the lease is for a year, the same 
day of the year on which the lease com¬ 
mences. But where there is some doubt as 
to the time when the lease is to expire, it is 
proper to add, “ or at the expiration of the 
current year of your tenancy.” 2 Esp. 589. 
It should be dated, signed by the landlord 
himself, or by some person in his name, 
who has been authorized by him, and 
directed to the tenant. The notice must 
include all the premises under the same de¬ 
mise ; for the landlord cannot determine 
the tenancy as to part of the premises de¬ 
mised and continue it as to the residue. 
For the purpose of bringing an ejectment, 
it is hot necessary that the notice should 
be in writing, except when required to be 
so under an express agreement between 
the parties ; Com. Dig. Estate by Grant (G 

11. n. p.) ; 2 Campb. 96. But it is the gen¬ 
eral and safest practice to give written 
notices; and it is a precaution which 
should always, when possible, be observed, 
as it prevents mistakes and renders the 
evidence certain. Care should be taken 
that the words of a notice be clear and de¬ 
cisive, without ambiguity or giving an 
alternative to the tenant; for if it be really 
ambiguous or optional, it will be invalid ; 
Ad. Ej. 204. 

As fo the verson by whom the notice is to 
be given. It must be given by the person 
interested in the premises, or hig agent 
properly appointed ; Ad. Ej. 120. See 3 
C. B. 215. As the tenant is to act upon the 
notice at the time it is given to him, it is 
necessary that it should be such as he may 
act upon with security, and sho ild, there¬ 
fore, be binding upon all the parties con¬ 
cerned at the time it is given. Where, 
j therefore, several persons are jointly inter- 
; ested in the premises, they need not all 
join in the notice ; but, if any of them be 
not a party at the time, no subsequent 
ratification by him will be sufficient by 
relation to render the notice valid. But 
see 2 Phill. Ev. 184 ; 1 B. & Ad. 135 ; 7 M. 
& W. 139. But if the notice be given by an 
agent, it is sufficient if his authority is 
afterwards recognized ; 3 B. & Aid. 689. 
But see 10 B. & C. 621. 

As to the person to whom the notice 
should be given. When the relation of 
landlord and tenant subsists, difficulties 
can seldom occur as to the party upon 
whom the notice should be served. It 
should invariably be given to the tenant of 
the party serving the notice, notwithstand¬ 
ing a part may nave been underlet or the 
whole of the premises may have been as¬ 
signed ; Ad. Ej. 119; 5 B. & P. 330; 14 
East 234 ; 6 B. & C. 41; unless, perhaps, 
the lessor has recognized the sub-tenant as 
his tenant; 10 Johns. 270. When the prem¬ 
ises are in possession of two or more as 
joint tenants or tenants in common, the 
notice should be to all. A notice addressed 
to all and served upon one only will, how¬ 
ever, be a good notice; Ad. Ei. 123. The 
delivery of a notice to quit to tne wife of a 
tenant, she being in possession of the prem¬ 
ises, is a good service upon the husband ; 30 

Ill. App. 800. 

As to the mode of serving the notice. The 
person about serving the notice should 
make two copies of it, both signed by the 
proper person, then procure one or more 
respectable persons for witnesses, to whom 
he should show the copies, who, upon com¬ 
paring them and finding them alike, are to 
go with the person who is to serve the no¬ 
tice. The person serving the notice then, 
in their presence, should deliver one of 
these copies to the tenant personally, or to 
one of nis family, at his usual place of 
abode, although the same be not upon the 
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demised premises; 3 Phill. Ev. 185; or 
serve it upon the person in possession ; and 
where the tenant is not in possession, a 
copy may be served on him, if he can be 
found, and another on the person in pos¬ 
session. The witnesses should then, for 
the sake of security, sign their names on 
the back of the copy of the notice retained, 
or otherwise mark it so as to identify it; 
and they should also state the manner in 
which the notice was served. In the case 
of a joint demise to two defendants, of 
whom one alone resided upon the premises, 
proof of the service of the notice upon him 
has been held to be sufficient ground for 
the jury to presume that the notice so 
served upon tne premises has reached the 
other who resided in another place; 7 
East 553; 5 Esp. 196. In ejectment the 
defence of adverse possession is inconsistent 
with a tenancy, and exempts the plaintiff 
from the necessity of proving a notice to 
quit; 92 Mich. 136'; 126 Ill. 228 ; 75 Cal. 342. 

At i chat time it must be served. At com¬ 
mon law it must be given six calendar 
months before the expiration of the lease ; 

1 Term 159; 8 Cow. 13; 1 Vt. 311; 5 Yerg. 
431; 4 Ired. 291; 17 Mass. 287; see 8 S. at 
R. 458; 2 Rich. 346; and three months is 
the common time under statutory regula¬ 
tions ; and where the letting is for a shorter 
period the length of notice is regulated by 
the time of letting ; 0 Bing. 362; 5 Cush. 
563; 23 Wend. 610. Where a tenant under 
a lease for a term assents to the termina¬ 
tion of his lease and continues to hold from 
day to day under a new arrangement, he is 
not entitled to a month’s notice to quit; 94 
Mich. 474; a tenant or sub-tenant holding 
over is not entitled to notice to quit; 31 
Ill. App. 592. Difficulties sometimes arise 
as to the period of the commencement of 
the te nan cy ; and when a regular notice to 
quit on any particular day is given, and 
the time when the term began is unknown, 
the effect of such notice, as to its being 
evidence or not of the commencement of 
the tenancy, will depend Upon the particu¬ 
lar circumstances of its delivery; if the 
tenant, having been applied to by his land¬ 
lord respecting the time of the commence¬ 
ment of the tenancy, has informed him it 
began on a certain cuay, and in consequence 
of such information a notice to quit on 
that day is given at a subsequent period 
the tenant is concluded by his act, and 
will not be permitted to prove that in point 
of fact the tenancy has a different com¬ 
mencement ; nor is it material whether the 
information be the result of design or igno¬ 
rance, as the landlord is in both instances 



the tenant at the time of delivery of the 
notice assent to the terms of it, it will 
waive any irregularity as to the period of 
its expiration; but such assent must be 
strictly proved ; 4 Term 361 ; 2 Phill. Ev. 
183. When the landlord is ignorant of the 
time when the term commenced, a notice 
to quit may be given not specifying any 
particular day, but ordering the tenant in 
general terms to quit and deliver up the 
possession of the premises at the end of 
the current year of his tenancy thereof, 
which shall expire next after the end of 
three months irom the date of the notice. 
See 2 Esp. 589. Where a notice to quit is 
necessary, the day named therein must be 
the day of, or corresponding to the day of, 
the conclusion of the tenancy ; 55 N. J. L. 
217. 


# What tom amount to a waiver of the no¬ 
tice. The acceptance of rent accruing 
subsequently to the expiration of the notice 
is the most usual means bv which a waiver 
of it may be produced ; but the acceptance 
of such rent is open to explanation; and it 
is the province of the jury to decide with 
what news and under what circumstances 
the rent is paid and received ; Ad. Ej. 189; 
2 Campb. 887. If the money be taken with 
an express declaration that the notice is 
not thereby intended to be waived, or ac¬ 
companied by other circumstances which 
may induce an opinion that the landlord 
did not intend to continue the tenancy. 


no waiver will be produced by the accept¬ 
ance ; the rent must be paid and received 
as rent, or the notice will remain in force ; 
Cowp. 248. The notice may also be waived 
by other aots of the landlord; but they 
are generally open to explanation, and 
the partioular act will or will not be a 
waiver of the notioe, according to the 
oirouinstances which attend it; 2 East 
236; 1 Term 58. It has been held that a 
notioe to quit at the end of a certain year 
is not waived by the landlord’s permitting 
the tenant to remain in possession an en¬ 
tire year after the expiration of the no¬ 
tice, notwithstanding tne tenant held by 
an improving lease,—that is, to clear and 
fence the land and pay the taxes; 1 Binn. 
333. In cases, however, where the act of 
the landlord oannot be qualified, but must 
of necessity be taken as a confirmation of 
the tenancy, as if he distrain for rent ac¬ 
cruing after the expiration of the notice, 
or recover in an action for use and occu¬ 
pation, the notice of oourse will be waived ; 
Ad. Ej. 144; 1 H. Bla. 311; 19 Wend. 391. 
See 18 C. B. 178. 

A tenant becomes a trespasser at the ex¬ 
piration of the time specified in a due no¬ 
tioe to quit; and the landlord has a right 
during tne tenant’s absence to re-enter and 
take possession, and eject the tenant’s 
goods and to keep the ]>oese6sion so ob¬ 
tained ; 16 R. I. 524. A tenant at will, 
after a notice to quit, has a reasonable 
time in which to vacate the premises; 60 
Vt. 886. 

See Landlord and Tenant ; Lease. 

NOTICE OF TRIAL. The plaintiff 
may give notice of trial at any time after 
the issues of fact are ready for trial ; and if 
not given within a certain time the defend¬ 
ant may give notice of same or move to 
dismiss the action for want of prosecution. 

NOTING-. A term denoting the act of 
a notary in minuting on a bill of exchange, 
after it has been presented for acceptance 
or payment, the initials of his name, the 
date of the day, month, and year when 
such presentment was made, and the rea¬ 
son, if any has been assigned, for non- 
acceptance or non-payment, together with 
his charge. The noting is not indispen¬ 
sable, it being only a part of the protest; 
it will not supply the protest; 4 Term 175. 

NOTIO. The power of hearing and 
trying a matter of fact. Calv. Lex. 

(Lat. from no seere, to know.) The power 
or authority of & judex; the power of hearing 
causes and of pronouncing sentence, without 
any degree of jurisdiction. Id. 

In a more general sense, notio included 
both cognitio (cognizance), and jurisdictio 
(jurisdiction). Id.; Dig. 20. 16. 99, pr. 

NOTORIOUS. As used in defining 
adverse possession, it means that the char¬ 
acter of the holding must possess such 
elements of notoriety that the owner may 
be presumed to have notice of it and of its 
extent. 33 Fla. 201. See 94 Mo. 187. 

Mamiest to all persons ; generally known ; 
open: as, a notorious act of ownership, etc. 
Known to discredit or disadvantage; of bad 
or questionable repute. Anderson. In the 
law of evidence, matters deemed notorious 
do not require to be proved. There does 
not seem to be any recognized rule as to 
what matters are deemed notorious; cases 
have occurred in which the Btate of society 
or public feeling has been treated as notori¬ 
ous, e.g during times of sedition. R. 4 L. 
Diet.; Best Ev. 354. See True, Public, 
and Notorious. 

NOTORIOUSLY. Well and gener¬ 
ally understood. 46 Fed. Rep. 724. 

NOTOUR. In Scotch Law. Open ; 
notorious. A notour bankrupt is a debtor 
who, being under diligence by horning and 
caption of his creditor, retires to sanctuary, 
or absconds, or defends by force, and is 
afterwards found insolvent by court of 
sessions. Bell, Diet. 

NOVA CU STOMA. An imposition 




or duty. See Antiqua Cubtoma. 

NOVA CUSTUMA, 8TATUTUM 

DE. Sec Carta Mekcatohia. 

NOVA 8TATUTA. New statutes. A 
term including all statutes passed in the 
reign of Edw. III. and subsequently. 
See Vetera Statuta. 

NOV A3 NARRATIONE8. New 

oounts or talys. A book of such pleadings 
as were then in use, published in the reign 
of Edw. III. 3 Bla. Com. 297 ; 8 Reeve, 
Hist. Eng. Law 439. 

NOVATION (from Lat. novare , novus t 
new). The substitution of a new obliga¬ 
tion for an old one, which is thereby ex¬ 
tinguished. 

A transaction whereby a debtor is dis¬ 
charged from his liability to his original 
creditor by contracting a new obligation 
in favor of a new creditor by the order of 
the original creditor. 1 Pare. Cont. 217 f 
136 N. Y. 152; 137 id. 542. 

It is a mode of extinguishing one obliga¬ 
tion by another—the substitution, not of 
new paper or note, but of a new obligation 
in lieu of an old one—the effect of which is 
to pay, dissolve, or otherwise discharge it. 
85 Ala. 401. 

In Civil Law. There are three kinds 
of novation. 

First , where the debtor and creditor re¬ 
main the same, but a new debt takes the 
place of the old one. Here, either the 
subject-matter of the debt may be changed, 
or the conditions of time, place, etc., of 
pavment. 

Second, where the debt remains the 
same, but a new debtor is substituted for 
the old. This novation may be made 
without the intervention or privity of the 
old debtor (in this case the new agreement 
is called expromissio t and the new debtor 
expromissor) , or by the debtor’s trans¬ 
mission of hu debt to another, who 
accepts the obligation and is himself ac¬ 
cepted by the creditor. This transaction 
is called delegatio. Domat lays down the 
essential distinction between a delegation 
and any other novation, thus: that the 
former demands the consent of all three 
parties, but the latter that only of the two 
parties, to the new debt. See Delegation. 

Third , where the debt remains the same, 
but a new creditor is substituted for the old. 
This also is called delegation for the reason 
adduced above, to wit: that all three par¬ 
ties must assent to the new bargain. It 
differs from the cessio nominis of the civil 
law by completely cancelling the old debt, 
while the cessio nominis leaves the cred¬ 
itor a claim for any balance due aft€r 
assignment. 

In every novation the old debt is wholly 
extinguished by the new. To effect such 
a transformation, several things are re¬ 
quisite. 

First, there must.be an anterior obliga¬ 
tion of some sort, to serve as a basis for the 
new contract. If the old debt be void, as 
being, e. p., contra bonos mores , then the 
new debt is likewise void; because the 
consideration for the pretended novation 
is null. But if the old contract is only 
voidable, in some cases the new one may 
be good, operating as a ratification of the 
old. Moreover, if the old debt be condi¬ 
tional, the new is also conditional unless 
made otherwise by special agreement,— 
which agreement is rarely omitted. 

Second , the parties innovating must con¬ 
sent thereto. In the modern civil law, 
every novation is voluntary. Anciently, a 
novation not having this voluntary element 
was in use. Ana not only consent is 
exacted, but a capacity to consent. But 
capacity to make or receive an absolute 
payment does not of itself authorize an 
agreement to innovate. 

Third , there must be an express inten¬ 
tion to innovate,—the animus novandi. A 
novation is never presumed. If an intent 
to destroy the old debt be not proved, two 
obligations now bind the debtor,—the old 
and the new. Conversely, if the new con¬ 
tract be invalid, without fraud in the 
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iransaotion, the creditor has now lost all 
remedy. The anterior obligation is de¬ 
stroyed without being replaced by a new 
one. 

An important rule of novation is that the 
extinction of the debt destroys also all 
rights and liens appertaining thereto. 
Hence, if any hypothecations be attached 
to the ancient agreement, they are can¬ 
celled by the new one, unless express words 
retain them. The second contract is simple 
and independent, and upon its terms is the 
action ex stipulatu to be brought. Hence, 
too, the new parties cannot avail them¬ 
selves of defences, claims, and set-offs 
which would have prevailed between the 
old parties. 

Obviously, a single creditor may make a 
novation with two or more debtors who are 
each liable in soli do. In this case any one 
debtor may make the contract to innovate ; 
and if such a contract be completed, all 
his fellow-debtors are discharged with him 
from the prior obligation. Therefore 
Pothier says that, under the rule that nova¬ 
tion cancels all obligations subsidiary to 
the wift-in one, sureties are freed by a nova¬ 
tion contracted by their principal. The 
creditor must specially stipulate that co¬ 
debtors and guarantors shall consent to be 
bound by the novation, if he wish to hold 
them liable. If they do not consent to 
such novation, the parties all remain, as 
before, bound under the old debt. So in 
Louisiana the debt due to a community 
creditor is not necessarily novated by his 
taking the individual note of the surviving 
spouse, with mortgages to secure its pay¬ 
ment; 11 La. Ann. 087. 

It follows that the new debtor, in a dele¬ 
gation, can claim nothing under the old 
contract, since he has consented to the 
destruction of that contract. For the same 
reason, a creditor cannot proceed against 
the discharged debtor. And this is true 
though the new debtor should become 
insolvent while the old remains solvent. 
And even though at the time of the nova¬ 
tion the new debtor was insolvent, still the 
creditor has lost his remedy against the old 
debtor. But the rule, no doubt, applies 
only to a bona fide delegation. And a suit 
brought by the creditor against a delegated 
debtor is not evidence of intention to dis¬ 
charge the original debtor; 11 La. Ann. 93. 

In a case of mistake, tho rule is this : If 
the new debtor agree to be substituted for 
the old, under the belief that he himself 
owes so muoh to the discharged debtor, 
although he do not in fact owe the amount, 
yet he is bound to the oreditor on the nova¬ 
tion ; because the latter has been induced 
to discharge the old debtor by the contract 
of the new, and will receive only his due 
in holding the new debtor bound. But 
where the supposed creditor had really no 
claim upon the original debtor, the sub¬ 
stitute contracts no obligation with him ; 
and even though he intended to'be bound, 
yet he may plead the fact of no former debt 
against any demand of the creditor, as soon 
as this fact is made known to him. 

A novation mar be made dependent on 
a condition. In that case the parties re¬ 
main bound, as before, until the oondition 
is fulfilled. The new debtor is not freed 
from a conditional novation as to the 
creditor until the oondition happens; and 
he is not liable in an action to the old 
debtor until it is performed. 

Any obligation which can be destroyed 
at all may be destroyed by novation. 
Thus, legacies, judgments, etc., with mort¬ 
gages, guarantees, and similar accessories, 
are as much the subjects of novation as 
simple contract debts. But a covenant by 
the obligee of a bond not to Bue the obligor 
within a certain time is not an example of 
the oivil-law novation. The agreement was 
not a release, not a substituted contract, 
but a covenant merely, for the breaoh of 
whioh the obligee has his action : 19 Johns. 
129. 

At Common Law. The common-law 
doctrine of novation mainly agrees with 
t h at of the civil law, but in some parts 
differs from it. 


The term novation is rarely employed. 
The usual common-law equivalent is assign¬ 
ment, and sometimes merger. Still, this 
iform of contract found its way into 
oommon-law treatises as early as Fleta’a 
day, by whom it was called innovatio. 
Item ,, per innovationem, t it si transfusa sit 
obligatio de una persona in alxam, quae in 
se susceperit obligationem. Fleta, lib. 2, c. 
90, § 12. The same words here quoted are 
also in Bracton, lib. 8, o. 2, § 18, but we 
have novationem tor innovationem. In 
England, recently, the term novation has 
1 been revived in some oases. 

A case of novation is put in Tatlook v. 
Harris, 3 Term 180. “ Suppose A owes B 

£100, and B owes C £100, and the three 
meet, and it is agreed between them that 
A shall pay C the £100: B’s debt is ex¬ 
tinguished, and C may recover that sum 
against A.” 

The subject of novation has been much 
before the courts in reference to the trans¬ 
fers of the business of life assurance com¬ 
panies. In order to constitute a novation 
the old obligation must be discharged ; and 
it has often been the interest of claimants 
on the transferor company, where the 
transferee company has become insolvent, 
to contend that tnere is no “ novation," 
but that the old obligation is still in force. 
In England the questions which have arisen 
on this matter are for the most part set at 
rest by the stat. 35 & 38 Viet. c. 41, s. 7, 
providing that no policy-holder shall be 
deemed to have abandoned any claim 
against the original company, and to have 
accepted in lieu thereof the liability of the 
new company, unless such abandonment 
and acceptance shall have been signified 
by some writing signed by him, or by his 
agent lawfully authorized. Moz. & W. 

There must al ways be a debt once existing 
and now cancelled, to serve as a considera¬ 
tion for the new liability. The action in all 
cases is brought on the new agreement. 
But in order to give a right of action there 
must be an extinguishment of the original 
debt ; 4 B. & C. 163 ; 1 M. & W. 124 ; 14 111 . 
34; 4 La. Ann. 281; 15 N. H. 129; 110 Mass. 
52; 53 Vt. 345 ; 78 la. 718; 46 Ark. 163. 
See 93 Mich. 342. 

Where there is a substitution of a new 
contract for an old one, the new contract 
must be a valid one upon which the creditor 
can have his remedy ; 57 Wie. 534 ; and the 
previous obligation of which novation is 
sought must be a valid one ; 59 Ind. 509 ; 
64 id. 413. 

No mere agreement for the transforma¬ 
tion of one contract into another is of 
effect until actually carried into execution 
and the consent or the parties thereto ob¬ 
tained. A good novation is an accord 
executed ; 5 B. A Ad. 925; 8 N. & M’C. 
171 ; 1 La. 410 ; 24 Conn. 621 ; otherwise, if 
there be no satisfaction ; 2 Scott N. R. 988. 
The discharge of the old debt must be con¬ 
temporaneous with, and result from the 
consummation of, an arrangement with the 
new debtor : 39 Minn. 407. 

But where an agreement is entered into 
by deed, that deed gives in itself a substan¬ 
tial cause of action ; and the giving 6uch 
deed may be a sufficient accord ana satis¬ 
faction for a simple contract debt; Co. 
Litt. 212 b ; 1 Burr. 9 ; 2 Rich. 608 ; 8 W.' 
& S. 276 ; 1 Hill N. Y. 567. 

In the civil law delegation no new creditor 
could be substituted without the debtor's 
consent. This rule is observed in the 
common law. Hence, without this consent 
and promise to pay, a new creditor can 
have no action against the debtor, because 
there is no privity of contract between 
them. To establish such privity there 
must be a new promise founded on suffi¬ 
cient consideration ; 3 Mer. 652 ; 5 Wheat. 
277; 12 Oa. 406 ; 5 Ad. & E. 115; 7 Harr. 
& J. 218, 219 ; 21 Me. 484 ; 89 Minn. 407 ; 
128 Maas. 28; 74 Wis. 456: 14 La. Ann. 64. 

But in equity a creditor may assign his 
olaim fully to another without any interven¬ 
tion of the debtor ; and the assignee is not 
even compelled to sue in his assignor’s 
name; 14 Conn. 141 ; 8 Swanst. 892; 4 
Rand. 892; Mart. & Y. 878. 


The extinction of the prior debt Is con¬ 
sideration enough to support a novation. 
If A holds B’s note, payable to A, and 
assigns this for value to C, B is by such 
transfer released from his promise to A, 
and this is sufficient consideration to 
sustain his promise to C; 1 Pare. Contr. 
ch. 13; 2 Barb. 849; Ans. Contr. 220 ; 87 
Ohio 279; 95 Ind. 452 ; 68 Vt. 80. And a 
consideration need not be expressed in the 
contract of novation ; though one must be 
roved in order to defend in a suit brought 
y creditors of the assignor. 

When assent or consideration is wanting, 
the novation operates only as a species of 
collateral security. The transferee cannot 
sue in his own name, and will be subject 
to all the equitable defences which the 
debtor had against the original creditor. 
This assent on the debtor’s part is said to 
be essential, for the reason that he may 
have an account with his assignor, and he 
shall not be barred of his right to a set-off. 
Still, if anything like an assent on the 
art of a holder or money can be inferred, 
e will be considered as the debtor ; 4 Esp. 
203 ; 6 Tex. 163 ; if the debtor's assent be not 
secured, the order of transfer may be 
revoked before it is acted on. 

In a delegation, if the old debtor agree to 
provide a substitute, he must put his 
creditor into such a position that the 
latter can claim full satisfaction from the 
delegated debtor, or otherwise the original 
liability remains, and there is no novation ; 
19 Mo. 322, 637. See 3 B. & Aid. 64; 2 M. 

6 W. 484 ; 0 Cra. 253 ; 12 Johns. 409 ; 21 
Wend. 450; 1 Misc. Rep. 176; 57 Wis. 
534. 

One who has contracted to Da^the debts 
of another, and has been notified- by a cred¬ 
itor that he accepts the arrangement, can¬ 
not be released from liability to such 
creditor by rescinding the contract without 
his consent; 25 Ill. App. 130. 

The existing Louisiana law is based 
upon the doctrines of the Civil Code oon- 
Bidered above. It is held in numerous 
cases that “ novation is not to be pre¬ 
sumed : ” hence the receipt of a bill or note 
is not necessarily a novation, or extinguish¬ 
ment of the debt for which it is given. An 
express declaration to that effect is re¬ 
quired in most of our states, or else acts 
tantamount to a declaration. An intention 
to discharge the old debt must be shown in 
all cases ; and this intention is sufficient to 
work a novation ; 4 La. A nn . 829, 543 ; 6 id. 
669 ; 9 id. 228, 497 ; 12 id. 299. “The dele¬ 
gation by whioh the debtor gives to the 
creditor another debtor, who obliged him¬ 
self towards such creditor, does not operate 
as a novation unless the creditor has ex¬ 
pressly declared his intention to discharge 
the debtor who made the delegation.” 18 
La. Ann. 238. 

One of the most common of modern no¬ 
vations is the surrender and destruction of 
an old promissory note or bill of exchange, 
and the receipt of a new one in payment 
thereof. The rules of novation apply as 
completely to debts evidenced by mercan¬ 
tile paper as to all other obligations; Story, 
Bills § 441; Pothier, de Change, n. 189; 
Thoms. Bills, ch. 1, g 8. Hence, eveij- 
where, if the parties intend that a promis¬ 
sory note or bill shall be absolute payment, 
it will be so considered; Ans. Contr. 273, 
n.; 10 Ad. & E. 598 ; 4 Mas. 886; 1 Rioh. 
87, 112; 9 Johns. 810; 18 Vt. 452. In some 
states, the receipt of a negotiable promis¬ 
sory note is jynma facie payment of the 
debt upon wrnch it is given, and no action 
lies upon the account unless the presump¬ 
tion is controverted ; 12 Mass. 287 ; 118 ta. 
194; 132 id. 588 ; 8 Me. 298 ; 79 Me. 62; 39 
Vt. 82; 59 id. 154 ; 68 Ind. 254; 111 id. 137; 

7 Or. 89. “ If a creditor gives a receipt for 
a draft in payment of his account, the debt 
is novatea ; ” 2 La. 109. But see the cases 
cited supra for the full Louisiana law. In 
most states, however, the rule is, as in 
England, that, whether the debt be pre¬ 
existing or arise at the time of giving the 
note, the receipt of a promissory note is 
prima facie a conditional payment only, 
and works no novation. 
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It 10 payment only on fulfilment of the 
condition, i. e when the note is paid ; ft 
Beer. 413 ; 6 Cr*. 964; 8 Johns. Cm. 488; 
$7 N. H. 353; 11 Gill A J. 416; 4 R. I. 
383 ; 8Cal. 501; 8 Rich. 944 ; 13 a A R. 169. 

If a vendor transfer hie vendee's note, he 
can only sue on the original oontraot when 
he gets book the note, and hae It in hie 
power to return it to his sendee; 1 Pet. C. 
C. 963 ; 4 Rich. 59. 

Where the holder of a note agrees to 
accept another as debtor in place of the 
maker, there is a complete novation of the 
debt, and the indorsers are discharged ; 29 
Con. S. C. R. 4T9. 

A novation is not a promise to pay the 
debt of another, within the statute of 
frauds, and need not be in writing ; 18 So. 
Rep. (Tex.) 646. See 3 Misc. Rep. 301; 45 
III App. 648; 54 Mo. App. 221 ; 160 Mass. 
235 ; 39 Atl. Rep. (Me.) 551. 

See Dixon, Substituted Liabilities; 6 
Harv. Law Rev. 184; Discharge ; Pay* 
kekt ; Mortgage ; Merger. 

NOVEL ASSIGNMENT. See New 

Assignment. 

NOVEL DISSEISIN. The name of 
an old remedy which was given for a new 
or recent disseisin. 

When a tenant in fee-simple, fee-tail, or 
for term of life, was put out and disseised 
of his lands or tenements, rents, and the 
like, he might sue out a writ of assize or 
novel disseisin ; and if, upon trial, he could 
prove his title and his actual seisin, and 
the disseisin by the present tenant, he was 
entitled to have judgment to recover his 
seisin and damages for the injury sus¬ 
tained; 3 Bla. Com. 187- This remedy is 
obsolete- 


pardoned of a crime, by which be Is 
restored to eooiety and is rehabilitated. 

NOW. At this time, or at the present 
moment; or at a time contemporaneous 
with something dona. 15 Ore. 496. At 
the present time. 96 Ct. Cl. 15. In a will 
the word now Is construed to mean at the 
death of the testator; 58 L. J. Ch. 1168 
(reversed on other grounds. 30 Cb. D. 50); 
except where persons or classes must be 
ascertained or a description of property 
fixed; 80 L. J. Ex. 980 ; 6 H. & N. 588, 
where the word nou is hold to refer to the 
date of the will. 

NOW RESIDES. The expression 
"now resides" conveys the idea of a fixed 
and permanent residence quite as certainly 
as the expression "usually resides." 78 Ky. 
468. 

NOXA (Lat.). In Civil Law. Dam¬ 
age resulting from an offence committed 
by an irresponsible ageDt. The offence 
itself. The punishment for the offence. 
The slave or animal who did the offence, 
and who is delivered up to the person 
aggrieved (datur noaxe) unless the owner 
onoose to pay the damage. The right of 
action is against whoever becomes the 
possessor of the slave or animal (noxa 
caput seguifur). D. defurt. L. 41 ; Vicat, 
Voc. Jur.; Calv. Lex. 

NOXAE DEDITIO. Surrender of 
a wrongdoer. In Roman law, used in 
connection with the surrender of a slave 
by a master for the former’s misdeeds, in 
lieu of paying the damages assessed. Hun¬ 
ter, Rom. Law 7 , 166 ; See Noxa. 

NOXAL ACTION. See Noxa. 


NOVELLA3 LEONIS. The ordi¬ 
nances of the Em peror Leo, which were 
made from the year 887 till the year 893, 
are so called. These novels changed many 
rules of the Justinian law. This collection 
contains one hundred and thirteen novels, 
written originally in Greek, and after¬ 
wards, in 1560, translated into Latin by 
Agilseus. 


NOVELS, NOVELLA CONSTATU- 
TIONES. In Civil Law. The name 
given to the constitutions or laws of Jus¬ 
tinian and his immediate successors, which 
were promulgated soon after the Code of 
Justinian. 


It appears to have been the intention of Justin¬ 
ian. after the completion of the second and revised 
edition of the Code, to supply what had not been 
foreseen in the preceding laws, together with any 
necessary amendments or alterations, not by revis. 
tug the Code, but by supplementary laws. Such 
laws he promulgated from time to time; but no 
official compilation of them Is known to have been 
made until after bis death, when his laws, 159 in 
□ umber, with those of the reigns of Justin II. and 
Tiberias, nine in number, were collected, together 
with some local edicts, under this name. They be¬ 
long to various times between 535 and 565. 

Although the Novels of Justinian are the best 
known, and when the word Novels only is men¬ 
tioned those of Justinian are always intended, be 


not the first who used that name. t»ome or the 
acts of Theodosius, Valentin ian, Loo, Beveraa, 
Autheoniua, and others, were also called Novels. 
But the Novels of the eraperon* who preceded Jus¬ 
tinian had not the force of law after the legislation 
of that emperor. Those Novels are not, however, 
entirely useless: because, the Code of Justinian 
having been compiled to a considerable extent 
from the Theodoeian Code and the earlier Novels, 
the Latter frequently remove doubts which arise on 
the construction of the Coda 
The original Language of the Novels was for the 
most part Greek : but they are repr e s e nted in the 
Corpus Juris Civilis by a Latin translation of 1»4 
of them. These form tne fourth part of the Corpus 
Juris Civilis. They are directedeither to some 
offiem-, or an archbishop or bishop, or to some prl- 
****i individual of Constantinople ; but they all nad 
the force and authority of law. 

TT»e 118th Novel Is tne foundation and ground- 
work of the English Statute of Distribution of Id- 
tesmtes Effects, which has been copied In many 
***** <*J the Union. Bee 1 P. Wins. 27; Free, in 
Cuac. MB ; Civil Code ; Code. 


NOVELTY. In Patent Law. See 
Patent. 

NOVI GILD. A pecuniary satisfac¬ 
tion for an injury, amounting to nine times 
the value of the thing for which It was 
paid. Spelman. 

NOVUS HOMO (Lot. a new man). 
This term is applied to a man who h«m been 


NOXIOUS. Hurtful; offensive. With¬ 
in the meaning of a statute prohibiting 
noxious or offensive trade or manufac¬ 
tures, brick-making is not included. 32 L. 
J. M. C. 135; 13 C. B. N. s. 479. 

A thing is noxious if capable of doing 
harm. And if noxious as administered, 
although innoxious if differently adminis¬ 
tered ; 49 L. J. M. C. 44; 5Q. B. Div. 307 ; 
13 Cox 547 ; 12 id 463. 

NTTBILIS (Lat.). In Civil Law. One 
who is of a proper age to be married. 
Dig. 32, 51. 

NUDE. Naked. Figuratively, this 
word is now applied to various subjects. 

A nude contract, nudum pactum, is one 
without a consideration. Nude matter is a 
bare allegation of a thing done, without 
any evidenoe of it. 

NUDUM PACTUM. A species ol 
contract in the civil law. See Considera¬ 
tion. It is now commonly used to express 
a contract made without a consideration. 

NUISANCE. Anything that unlaw¬ 
fully worketh hurt, inconvenience, or 
damage. 3 Bla. Com. 5, 210. See Cooley, 
Torts 670. 

That class of wrongs that ariseB from the 
unreasonable, unwarrantable, or unlawful 
use by a person of his own property, either 
real or personal, or from his own improper, 
indecent, or unlawful personal conduct, 
working an obstruction of or to the right 
of another, or of the public, and producing 
such material annoyance, inconvenience, 
discomfort, or hurt that the law will 
presume a consequent damage. Wood, 
Nuisance. 

A private nuisance is anything done to 
the nurt or annoyance of the lands, tene¬ 
ments. or hereditaments of another. It 
produces damage to but one or a few per¬ 
sons, and cannot be said to be public ; 36 
N. Y. 297 ; 35 N. H. 357 ; 5 R. I. 185 ; Ad. 
Eq. 210; 3 Bla. Com. 215; Webb, Poll. 
Torts 484. 

A public or common nuisance is such an 
inconvenience or troublesome offence ae 
annoys the whole community in general 
and not merely some particular person. It 
produces no special injury to one more 
than another of the people; 1 Hawk. PL 
Cr. 197; 4 Bla. Com. 166. 

A mixed nuisance is one which, while 


S reducing Injury to the public at large, 
oes some special damage to some In¬ 
dividual or class of individuals; Wood, 
Nuisance 85. 

It is difficult to say what degree of an¬ 
noyance constitutes a nuisance. If a thing 
is calculated to interfere with the comfort¬ 
able enjoyment of a man's house, it is a 
nuisance ; 8 Jur. N. s. 571. In relation to 
offensive trades, It seems that when such 
a trade renders the enjoyment of life and 
property uncomfortable it is a nuisance; 1 
Butt. 833; 18 Allen 95; 116 E. C. L. 608; 
45 Cal. 55; 85 la. 991; 84Tex. 280; 15 N. Y. 
Supp. 701 ; for the neighborhood have a 
right to pore and fresh air ; 2 C. A P. 485 ; 
99 N. J. Eq. 28 ; 58 Pa. 273 ; 4 B. A 8. 608. 
Every citizen holds his property subject 
to the implied obligation that he will use 
it in such way as not to prevent others 
from enjoying the use of their property ; 
97 N, C. 477. 

A thing may be a nuisance in one place 
which is not so in another; therefore the 
situation or locality of the nuisance must 
be considered, A tallow-chandler, for 
example, setting up his business among 
other tallow-chandlers, and increasing the 
noxious smells of the neighborhood, is not 
guilty of setting up a nuisance unless the 
annoyance is much increased by the new 
manufactory; Peake 91. Such an es¬ 
tablishment might be a nuisance in a 
thickly populated town of merchants and 
mechanics where no such business was 
carried on ; 3 Grant 302. The same doc¬ 
trine obtains as regards other trades or em¬ 
ployments. Persons living in populous 
manufacturing towns must expect more 
noise, smoke, and disturbance than those 
living elsewhere, and the circumstances 
of every case must govern ;■ 21 Conn. 213 ; 
58 Pa. 275; 54 Me. 272; 15 Ohio Cir. Ct. 
Rep. 228. A private hospital in a fashion¬ 
able square in Dublin is an offensive trade ; 
[1896] 1 I. R. 76. A private lunatic asylum 
is not an offensive trade ; 2 A. & E. 161. 

Coal burning wasat one time decided to be 
a nuisance, and on petition Edw. II. issued 
a proclamation against the using it in 
London ; Chamb. Encyc. tit. Coal, cited 
in 8 Ont. Q. B. Div. 583, where it was held 
that a barbed wire fence is not a nuisance. 
A city ordinance declaring a public laundry 
to be a nuisance if carried on in a city except 
in designated parts of it, is unconstitutional 
as contravening the fourteenth amend¬ 
ment of the United States constitution ; 82 
Fed. Rep. 023. Carrying on an offen¬ 
sive trade for several years in a place 
remote from buildings and publio roads 
does not entitle the owner to continue it in 
the same place after houses have been built 
and roads laid out in the neighborhood, to 
the occupants of and travellers upon which 
it is a nuisance. Formerly the contrary 
doctrine obtained, on the ground that the 
complainants were in fault in coming to a 
nuisance. This doctrine is now very prop¬ 
erly exploded, as it is manifest that an 
observance of it would interfere greatly 
with the growth of towns and cities; 6 
Gray 473; 7 Blackf. 534 ; 2 C. A P. 483 ; 
23 Wend. 440 ; 8 Phila. 10 ; 5 Scott 500 ; 3 
Barb. 167; 52 N. J. Eq. 075; 82 Mich. 471 ; 
11 H. L. Cas. 642; 18 N. J. Eq. 397 ; 38 id. 
58; 62 la. 540; 18 Fed. Rep. 753. The 
trade may be offensive for noise; 51 N. Y. 
800 ; 10 L. T. (n. s.) 241 ; % Bing. 34; L. 
R. 4 Ch, App. 388 ; 2 Sim. N. 9.133 ; L. R. 
8 Ch. App. 467; 22 Vt. 321 ; 6 Cush. 80 ; 14 
Mo. App. 590 ; see 146 Mass. 849; 133 id. 
289 ; or smell ; 2 C. A P. 485; 13 Mete. 
Mass. 365; 1 Den. 524; 34 Tex. 230; 100 
Mass. 597; 33 Conn. 121; 43 N. H. 415; 74 
la. 169 ; or for other reasons; 1 Johns. 78 ; 
I Swan 213; 3 Jur. n. s. 570; 73 Pa. 84 ; 
L. R. 5 Eq. Ca. 160 ; 52 N. H. 262 : 51 N. J. 
L. 42; 25 Fla. 881. 

To constitute a public nuisance, there 
must be such a number of persons an¬ 
noyed that the offence can no longer be 
considered a private nuisance; 1 Burr. 
337 ; 2 Chitty, Cr. L. 607; 8 Ind. 494 ; 1 
Wheat. 469 ; 37 Barb. 301. Where pugilis¬ 
tic entertainments were given at a club 
ard crowds collected outside, and men 
whistled for cabs during late hours, it was 
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held a nuisance which would be enjoined : 
63 L. T. 65. 

Public nuisances arise in consequence of 
following particular trades* by which the 
air is rendered offensive and noxious ; Cro. 
Car. 510; Hawk. PI. Cr. b. 1, c. 75, § 10; 

2 Ld. Raym. 1163 ; 1 Burr. 333 ; 1 Stra. 666 ; 
4 B. & S. 608 ; 23 Vt. 92 ; 52 N. J. Eq. 675 ; 
also where rendered offensive from stagnant 
ponds; 134 N. Y. 414; 71 Hun 149 ; from acts 
of public indecency , as bathing in a public 
river in Bight of the neighboring houses ; 
2 Campb. 89; 29 Ind. 517 ; 18 Xt . 574 ; 5 
Barb. 203 ; 20 Ala. 65 ; 5 Rand. 627 ; or foi 
acts tending to a breach of the public peace, 
as for drawing a number of persons intc 
a field for the purpose of pigeon-shooting, 
to the disturbance of the neighborhood ; 3 
B. & Aid. 184; or for rude and riotous sports 
or pastimes; 5 Hill 121 ; 8 Cow. 169; 1 S, 
& R. 40 ; 6 C. & P. 324 ; or keeping a disor¬ 
derly house; 13 Gray 26 ; 5 Crunch 304 ; 

8 Blackf. 208; 1 Salk. 282 ; 30 N. J. Eq. 103 ; 
ora gaming house; Hawk. PI. Cr. b. 1, c. 
75, § 0 : or a baicdy-house; 9 Conn. 350 ; 13 
Gray 26 ; 26 N. Y. 190 ; 54 Barb. 299 ; 128 
N. Y. 341 ; 85 Me. 288; or a merry-go- 
round; 21 S. E. Rep. (W. Va.) 906 ; or a 
dangerous animal , known to be such, and 
suffering him to go at large, as a large 
bulldog accustomed to bite people; 28 
Wise. 430 ; 40 Vt. 347; or exposing a 
person having a contagious disease, as the 
smallpox, in public ; 4 M. & S. 73,472; and 
the like. The bringing a horse infected 
with the glanders into a publio place, to 
the danger of infecting the citizens, is a 
misdemeanor at common law; 2 H. & N. 
299; 16 Conn. 272: 41 Barb. 329. The 
selling of tainted and unwholesome food 
is likewise indictable ; 4 Bla. Com. 162 ; 3 
Hawks 376 ; 3 M. & S. 11. The leaving 
unburied the corpse of a person for whom 
the defendant was bound to provide 
Christian burial, as a wife or child, is an 
indictable nuisance, if he is shown to have 
been of ability to provide such burial ; 2 
Den. Cr. Cas. 325. So of storing combusti¬ 
ble articles in undue quantities or in im¬ 
proper places: 56 Barb. 72; 3 East 192; 
57 Pa. 274; 2 Hen. <fe M. 345 ; or the placing 
of a powder magazine in dangerous prox¬ 
imity to a city ; 34 Ill. App. 364 ; or the 
erection and maintenance of purprestures ; 
Storv, Eq. § 921; 9 Wend. 571 : 28 N. Y. 
396 f 55 Barb. 404; 10 Pet. 623: 23 Vt. 
92 ; 2 Wall. 403 ; 10 id. 557 ; or the keeping 
of a coal-shed by a railroad in a thickly 
settled part of a city; 134 Ill. 281 ; oi 
maintaining a powder magazine within 
the city limits, against an ordinance; 12 
U. S. App. 665. 

Private nuisances may be to corporeal 
inheritances: as, for example, if a man 
should build his house so as to throw the 
rain-water which fell on it on my land; 
Fitzherbert, Nat. Brev. 184; 39 Barb. 400; 
5 Rep. 101; have a tree projecting over the 
land of another; Poll. Torts 62 ; keep hogs 
or other animals so as to incommode his 
neighbor and render the air unwholesome ; 

9 Co. 68; 139 Mass. 198; or to incorporeal 
hereditaments; as, for example, obstruct¬ 
ing a right of way by ploughing it up or 
laying logs across it, ana the like : Fitzner- 
bert, Nat. Brev. 183: 2 Rolle. Abr. 140; 80 
Ga. 659 ; or obstructing a spring; 1 Campb. 
463 ; 6 East 208; or “ shooting’’ a gas wall; 
131 Ind- 408 ; or making musical and other 
sounds, for the purpose of vexing and an¬ 
noying the next door neighbor ; [1893] 1 
Ch. 316 ; interfering with a franchise, as a 
ferry or railroad, by a similar erection un¬ 
lawfully made ; or with a navigable stream 
by a railroad bridge erected without author¬ 
ity ; 28 Ga. 898; 122 Maas. 1. Any annoyance 
arising from odors, smoke, unhealthy ex¬ 
halations, noise, interference with water 
power, etc., etc., whereby a man is pre¬ 
vented from fully enjoying his own prop¬ 
erty, may be ranked as a private nuisance. 
See 131 Ind. 875; 158 Pa. 866 ; 50 Kan. 478 ; 
67 Hun 401; [1898] 2 Ch. 447; polluting 
a stream by discliarge of drainage ; 85 Atl. 
Rep. (Conn.) 499; 39 N. E. Rep. (Md.) 909; 
lowering the grade of a highway ; 17 U. C. 
Q. B. 165 ; building a railway across it un- 
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all its lonl rewulta. The parties are to be 
regarded legally as if no marriage had over 
taken place: they an? single persona, if be¬ 
fore thev were single ; their issue are ille¬ 
gitimate : and their rights of property as 
between themselves are to be viewed as 
haring never been operated upon by the 
marriage. Thua. the man loses all right 
to the property, whether real or personal, 
which belongs to the woman ; and the 
woman loses her right to dower ; 2 Bish. 
Mar. Div. & Sep. 907, 1597. 

Neither is the woman, upon a sentence 
of nullity, entitled to permanent alimony ; 
though the better opinion is that she is en¬ 
titled to alimonv jpendcufe lite; 2 Bish. Mar. 
Div. & Sep. ^ WOT, 1597. See Alimony; 
Marrjaoe ; Divorce. 

NULLIUS IN BONIS (Lat.). Among 
the property of no itcrcon ; not a subject 
of private property. 

NULLIUS FILIUS (Lat.). The son 
of no one ; a bastard. 

A bastard is considered nullius /thus as 
far as regards his right to inherit. But 
the rule of nullius tilius does not apply in 
other respects, and has been changed by 
statute in most states so as to make him 
the child of his mother, in respect of in¬ 
heritance. 

The mother of a bastard, during its age 
of nurture, is entitled to the custody of 
her child, and is bound to maintain it; 6 
S. & R. 255 ; 2 Johns. 375 ; 2 Mass. 109 ; 4 
B. & P. 148. But see 5 East 224, n. 

The putative father, too, is entitled to 
the custody of the child as against all but 
the mother ; 1 Ashm. 55. And it seems 
that the putative father may maintain an 
action, as if his child were legitimate, for 
marrying him without his consent, con¬ 
trary to law ; Add. Pa. 212. See Bastard ; 
Child ; Father ; Mother ; Putative 
Father. 

NULLIUS JURIS (Lat). Of no 
legal force. 

NULLUM ABBITBIUM (Lat.). In 
Pleading. The name of a plea to an ac¬ 
tion on an arbitration bond for not fulfill¬ 
ing the award, by which the defendant 
asserts that there is no award. 

NULLUM FECEBUNT ABBI¬ 
TBIUM (Lat.). In Pleading. The 
name of a plea to an action of debt upon 
an obligation for the performance of an 
award, By which the defendant denies that 
he submitted to arbitration, etc. Bac. 
Abr. Arbitr . etc. (G). 

NULLUM TEMPUS ACT. The stat¬ 
ute 3 Geo. III. c. 16. See 32 Geo, III. c. 
58, and 7 Will. c. 3. It was so called be¬ 
cause the right of the crown to sue, etc., 
was limited by it to sixty years, in contra¬ 
diction to the maxim. Nullum tempus oc- 
currit regi. 3 Chitty, Stat. 63. 

NUMBEB. A collection of units. 

In pleading, numbers must be stated 
truly when alleged in the recital of a rec¬ 
ord, written instrument, or express con¬ 
tract ; La wee, PI. 48 ; 4 Term 814; Cro. Car. 
262; Dougl. 669; 2 W. Bla. 1104. But in 
other cases it is not, in general, requisite 
that they should be truly stated ; because 
they are not required to be strictly proved. 
If, for example, in an action of trespass 
the plaintiff proves the wrongful taking 
away of any part of the goods duly de¬ 
scribed in his declaration, he is entitled to 
recover pro tanto; Bac. Abr. Trespass (12); 
Lawes, PI. 48. 

And sometimes, when the subject to be 
described is supposed to "comprehend a 
multiplicity of particulars, a general de¬ 
scription is sufficient. A declaration in 
trover alleging the conversion of “ a library 
of books/ without stating their number, 
titles, or quality, was held to be sufficiently 
certain ; 8 Bulstr. 81; Carth. 110 ; Bac. Abr. 
Trover (F 1); and in an action for the loss 
of goods by burning the plaintiff's house, 
the articles may be described by the simple 
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denomination of “ goods " or “ divers 
goods” : 1 Kebl. 835 : Plowd. 85. 118. 128 ; 
Cro. Elia. 887 ; 1 EL Bla. 984. The singular 
number may be Included within the plural; 
83 Ind. 928 ; 71 Ala. 157; 99 Kan. 784 ; 77 
Mo. 346 ; Bish. Stat. Crimes § 318. 

NUMEBATA PBOUNTA (Lat.). In 
Civil Law. Money counted or paid ; 
money given in payment by count. See 
Pkcunia Numkrata and Prcunia Non- 
Numkrata. L. 8, 10, C. de non numerat. 
pecan. 

NTJNO FBO TUNC (Lat. now for 
then). A phrase used to express that a 
thing is done at one time which ought to 
have been performed at another. 

A nunc pro tunc entry is an entry made 
now, of something which was actually 
previously done, to have effect as of the 
former date. Its office is not to supply 
omitted action by the court, but to supply 
an omission in the record of action really 
had, but omitted through inadventure or 
mistake. 31 N. E. Rep. (Ind.) 670. 

Leave of court must be obtained to act 
in legal proceedings nunc pro tunc; and 
this is granted to answer tne purposes of 
justice, but never to do injustice. A judg¬ 
ment nunc pro tunc can be entered only 
when the delay has arisen from the act of 
the court; 3 C. B. 970. See 1 V. & B. 312 ; 

1 Moll. 462 ; 18 Price 604; 52 Kan. 562. En¬ 
tering a decree nunc pro func, and thereby 
restricting the time for appeal, is not pre¬ 
judicial error, where the defeated party 
succeeds in perfecting his appeal; 144 Ill. 
348, 651. 

A plea puis darrein continuance may be 
entered nunc pro tunc after an intervening 
continuation, in some cases; 11 N. H. 299; 
and lost pleadings may be replaced by new 
pleadings made nunc pro tunc; 1 Mo. 827. 
See 159 TJ. S. 687, 

Nano Pro True Order. The rule is 
well settled that the court cannot alter, 
correct, or amend its records at a subsequent 
term by the recollection of the judge, or the 
representation of others to him. There 
must be at least & minute, or a memorandum 
on the court record evidencing the order or 
judgment then rendered to justify the court, 
at a subsequent term, entering a “nunc pro 
tunc order.” 157 Ky. 767, 164 S. W. 72. 

NUNCIATIO. In Civil Law. A for¬ 
mal proclamation or protest. It may be 
by acts ( realis ) or by words. Mackeldey, 
Civ. Law § 237. Thus, nuncialio nom 
operis was an injunction which one man 
could place on the erection of a new build¬ 
ing, etc., near him, until the case was tried 
by the praetor. Id.; Calv. Lex. An in¬ 
formation against a criminal. Calv. Lex. 

NUNCIO. The name given to the 
pope’s ambassador. Nuncios are ordinary 
or extraordinary; the former are sent 
upon usual missions, the latter upon special 
occasions. See Foreign Minister. 

NUNCTUS. In International Law. 

A messenger ; a minister ; the pope's leg¬ 
ate. commonly called a nuncio. See Leg¬ 
ate. 

NUNCUPATIVE WILL. An oral 
will, declared by a testator in extremis , or 
under circumstances considered equivalent 
thereto, before witnesses, and afterwards 
reduced to writing. Beach, Wills 5; 4 
Kent 576 ; 2 Bla. Com. 500 ; 1 Jarm. Wills, 
6th Am. ed. *78 ; Schoul. Wills § 360. 

When a man lieth languishing for fear 
of Budden death, dareth not stay the writ¬ 
ing of his testament, and therefore he 
prayeth his curate and others to bear wit¬ 
ness of his last will, and declareth by word 
what his last will is. Perk. Conv. § 476; 
Bac. Abr. 305 ; 24 Atl. Bep. 870. 

In early times this kind of will was very 
common, and before the statute of frauds, 
by which it was virtually abolished, save 
in the case of soldiers and sailors, was of 
equal efficacy, except for lands, tenements, 
and hereditaments, with a written testa¬ 


ment. Such wills are subject to manifest 
abuses, and by stat. 1 Viet. c. 96, $§ 9, 11 
(preceded by 1 Will. IV. c. 20), the privi¬ 
lege is confined to soldiers in actual service, 
and sailors at sea, and extends only to per¬ 
sonal estate. Similar provisions have been 
enacted in Massachusetts, Minnesota, New 
York, Rhode Island, Virginia, West Vir¬ 
ginia, and Montana. In Georgia, the stat¬ 
ute embraces both real and personal prop¬ 
erty. In California and the Dakotas, the 
deoedent must have been in actual military 
service, or at sea, and in immediate fear of 
death. In the other states, nuncupative 
wills by persons in extremis are still rec¬ 
ognised, subject to restrictions as to 
amount of property bequeathed, similar to 
those of the English statute of frauds. 

The following principles, among others, 
are well established : Statutes relating to 
nuncupative will* are strictly construed ; 
2 Phillim. 194 ; 78 III. 287 ; 47 Pa. 31 : 33 
Miss. 629. The testator must be in ex¬ 
tremis, overtaken by violent sickness, in 
contemplation of death, and without time 
to make a written will; 1 Addams 389 ; 20 
Johns. 502 ; 6 W. <fe 8. 184 ; 10 Giatt. 548 ; 
84 Ga. 619 ; but see 2 Ala n. s. 242 ; 82 Ill. 
50 ; the deceased must have clearly inti¬ 
mated by word or sign to those present 
that he intended to make the will ; 9 B. 
Monr. 553 ; 27 III. 247 ; 20 N. H. 372 : 14 La. 
Ann. 729 : 36 Md. 630 ; 2Greenl. 298 ; 63111. 
455 ; 78 td. 287 ; 46 la. 694 ; 63 N. C. 637 ; 
testamentary capacity must be most clearly 
proved ; 12 Gill & J. 192; 78 Ill. 287. In 
“ actual military service,” is held to mean 
during warfare, and while on an expedi¬ 
tion ; 3 Curt. 531 ; 53 Me. 561 ; but this rule 
has been somewhat freely treated; 39 Vt. 
498 ; 1 Abb. Pr. U. S. 112. See 53 Me. 561. 
Sailors must be serving on shipboard ; 2 
Curt. 339 ; 2 R. I. 133. The term mariDer 
applies to every one in the naval or mer¬ 
cantile service ; 4 Bradf. 154. See note to 
Sykes v. Svkes, 20 Am. Dec. 44 ; 24 Atl. 
Rep. 870. See Military Testament. 

NUN DIN AD (Law Lat.). In Civil 
and Old English Law. Fair or fairs. 
Dion. H&licamass. lib. 2, p. 98; Law Fr. & 
Lat. Diet. Hence Nundination , traffic at 
fairs. 

NUNQUAM INDEBITATUS (Lat. 
never indebted). In Pleading. A plea 
to an action of indebitatus assumpsit, by 
which the defendant asserts that he is not 
indebted to the plaintiff. McKelv, PI. 31; 
6 C. & P. 545 ; 1 M. & W. 542 : 1 Q. B. 77. 

In England, this plea has been substi¬ 
tuted for nil debet , q. v., as the general 
issue in debt on a simple contract. 

NUNTIUS, NUNCIUS. In Old 
English Practice. One who made ex¬ 
cuse for absence of one summoned. An 
apparitor, beadle, or sergeant. Cowel. A 
meboouger or legate: e . g. pope’s nuncio. 
Jacob, L. Diet. Essoniator was sometimes 
wrongly used for nuntius in the first seDse. 
Bracton, fol. 345, £ 2. 

NUPEB OBHT (Lat. he or she lately 
died). In Practice. The name of a writ 
which in the English law lay for a sister 
coheiress dispossessed by her coparcener of 
lands and tenements whereof tneir father, 
brother, or any common ancestor died 
seized of an estate in fee-simple. Fitzh. 
N. B. 197. Abolished in 1838. 

NUPTIAE (Lat.). Marriage; nup¬ 
tials ; the union of man and woman. 

N UBTUBB. The act of taking care of 
children and educating them. See Child. 

NUBUS (Lat.). A daughter-in-law. 
Dig. 50. 16. 50. 

NYMPHOMANIA. A morbid and 
insane sexual desire in women. Stand. Diet. 
A term used to designate hyperesthesia 
sexualis or eroticism in women. Bridges, 
Abn. Psv. 82. 

“Nymphomania” is recognized as irre¬ 
sponsible insanity. 6 Bush (J Ky.) 276. 
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O. K. Abbr. (U. S.) I. All correct. 
(Possibly humorous spelling, oil korrect.) 

XI. vt. To pas9 ; certify ; indorse ; as, to 
0. K. a bill. Stand. Diet. 

"0 K. ,r may operate as a consent. 114 
Ky. 332, 70 S. W. 852. 


O. HI. Formerly it was the custom 
for the Exchequer, as soon as the sheriff 
entered into and made up his account for 
issues, amerciaments, etc., to mark upon 
each head “O. Ni.” ; this denoted '‘oneralur, 
nisi habeat sufficierUem exonerationem” and 
presently he became the king’s debtor, and 
a debet was set upon his head ; whereupon 
the parties paravaHe became debtors to the 
sheriff, and were discharged against the king. 
Wharton ; 4 Inst. 116. 

OATH. An outward pledge given by 
the person taking it that his attestation or 
promise is made under an immediate sense 
of his responsibility to God. Tyler, Oaths 
15. 

The term has been variously defined : as, 

“ a solemn invocation of the vengeance of 
the Deity upon the witness if he ao not de¬ 
clare the whole truth, so far as he knows 
it; ” 1 Stark. Ev. 22 ; or, “a religious as¬ 
severation by which a person renounces 
the mercy and imprecates the vengeance 
of Heaven if he do not speak the truth ; ” 2 
Leach 482; or, as “ a religious act by which 
the party invokes God not only to witness 
the truth and sincerity of his promise, but 
also to avenge his imposture or violated 
faith, or, in other words, to punish his per¬ 
jury if he shall be guilty of it; ” 10 Toulfier, 
n. 343-348 ; Puffendorff, b. 4, c. 2, § 4. The 
essential idea of an oath would seem to be, 
however, that of a recognition of God’s 
authority by the party taking it, and an 
undertaking to accomplish the transaction 
to which it refers as required by his laws. 

In its broadest sense, the term is used to 
include all forms of attestation by which a 
party signifies that he is bound in conscience 
to perform the act faithfully and truly. In 
a more restricted sense, it excludes all those 
forms of attestation or promise which are 
not accompanied by an imprecation. 

Assertory oaths are those required by law 
other than in judicial proceedings and upon 
induction to office : such, for example, as 
custom-house oaths. 

Extrarjudicial oaths are those tak *n with¬ 
out authority of law. Though binding in 
foro conscientice, they do not; when false, 
render the party liable to punishment for 
perjury. 

Judicial oaths are those administered in 
judicial proceedings. 

Promissory or official oaths are oaths 
taken, by authority of law, by which the 
party declares that he will fulfil certain 
duties therein mentioned : as, the oath 
which an alien takes, on becoming natura¬ 
lized, that he will support the constitution 
of the United States : the oath which a 
judge takes that he will perform the duties 
of his office. The breacn of this does not 
involve the party in the legal crime or pun¬ 
ishment of perjury; 8 Zabr. 49. Wnere 
an appointee neglects to take an oath of 
office when required by statute to do so, he 
cannot be considered qualified, nor justify 
his doings as an officer ; 2 N. H. 202 ; s. c. 
9 Am. Deo. 50. 

Qualified oaths are circumstantial oaths. 
Rap. & L Diet. 

The form of administering the oath may 
be varied to conform to the religious be¬ 
lief of the individual, so as to make it bind¬ 
ing upon his oonscience ; 4 Bla, Com. 43 ; 1 


Whart. Ev. §§386-8; 16 Pick. 154; 2 Gall. 
346 ; 3 Park. Cr. 590 ; 2 Hawks 458 ; 7 Ill. 
540; Ry. & M. 77. The most com mo reform 
is upon the gospel, by taking the book in 
the hand : the words commonly used are, 
“ You do swear that,” etc., “so help you 
God,” and then kissing the book ; 9 C. <fe P. 
137. The oath was in common use long 
prior to the Christian era ; Willes545,1744; 
the oath and Christianity became associated 
during the reign of Henry VIII. in Eng¬ 
land ; 3 Robertson’s Charles V. 257. The 
origin of this oath may be traced to the 
Roman law; Nov. 8, tit. 3; Nov. 74, cap. 
5; Nov. 124, cap. 1, In ancient times a 
Bible containing the Gospels was placed 
upon a stand in view of the prisoner. The 
jurors placed their hands upon the bodk, 
and then the accused had a full view of 
“ the peer ” who was to try him. This was 
called the “corporal oath” because the 
hand of the person sworn touched the 
book. Probably, out of reverence, the 
book may have been kissed sometimes, as 
a Catholic priest now kisses it in a Mass; 
but it is doubtful if kissing the book was 
ever essential to the validity of the “cor¬ 
poral oath ”; 22 Law Mag. & Rev, 59. 

The terms “ corporal oath ” and * 4 solemn 
oath ” are synonymous, and an oath taken 
with the uplifted hand is properly de¬ 
scribed by either term in an indictment for 
perjury; 1 Ind, 184. In New England, 
New York, and in Scotland the gospels are 
not generally used, but the party taking 
the oath holds up his right hand and re¬ 
peats the words nere given ; 1 Leach 412, 
498. 

Kissing the book has been abolished by 
statute (1895) in Pennsylvania. 

Where a justice asks affiant if he swears 
to the affidavit, and he replies that he does, 
the oath is sufficient though he does not 
hold up his hands and swear ; 65 Miss. 454. 

Another form is by the witness or party 
promising holding up his right hand while 
the officer repeats to him, “ You do swear 
by Almighty God, the searcher of hearts, 
that,”etc., “and this as you shall answer 
to God at the great day.” 

In another form of attestation, commonly 
called an affirmation ( q . v .), the officer re¬ 
peats, “You do solemnly, sincerely, and 
truly declare and affirm that; ” which is 
the form prescribed in England by 8 Geo. 
I. ch. 6. 

A general oath that the evidence “ shall 
be the truth, the whole truth, and nothing 
but the truth,” etc., is all that is necessary 
for a witness who testifies to the signing of 
an instrument in his presence, ana trans¬ 
lates the language of such instrument for 
the benefit of the jury ; 13 Or. 563. 

A Jew is sworn on the Pentateuch, or 
Old Testament, with his head covered; 
Stra. 831, 1113; a Mohammedan, on the 
Koran ; 1 Leach 54 ; a Gentoo, by touching 
with his hand the foot of a Brahmin or 


priest of his religion ; a Brahmin, by touch¬ 
ing the hand of another such priest; Wils. 
549; 1 Atk. 21 ; a Chinaman, by breaking 
a china saucer ; 1C. AM. 248. See25Alb. 
L. J. 301 ; 93 Mo. 395. 

After a witness has taken the oath ac¬ 
cording to the custom and religion ot his 
oountry, it is not error to require him to 
take the statutory oath ; 47 Pac. Rep. 961. 

The requirement of an “ oath ” as used 
in any act or resolution of congress shall 
be deemed complied with by making affir¬ 
mation in the judicial form; U. S. R. S. 


§ 1 . ... 

The form and time of administering 
oaths, as well as the person authorized to 
administer, are usually fixed by statute. 


See Gilp. 439 ; 4 Wash. C. C. 555 ; 2 Blackf 
35; 2 McLean 135; 9 Pet. 388; 1 Va. Cas. 
181 ; 8 Rich. So. C. 456 ; 1 8wan 157 ; 5 Mo. 
21; 48 Cal. 107; 41 Conn. 206. The admin¬ 
istering of unlawful oaths is an offenoe 
against the government; Whart. Lex. 

The subject of oaths has undergone much 
revision of late years by parliment. By 
the Promissory Oaths Act (31 <fe 82 Viet. c. 
72) a number of unnecessary oaths have 
been abolished, and declarations substi¬ 
tuted. The act of 1885 provides that in 
case of rape of a child under thirteen, the 
victim or a witness, if too young to he 
sworn, may give evidence not under oath. 
See also Promissory Oaths Act, 1871. 

In Arkansas, California, Florida, Indiana, 
Iowa, Kansas, Michigan, Minnesota, Ne¬ 
braska, Nevada, New York, Ohio, Oregon, 
and Wisconsin there are constitutional pro¬ 
visions intended to exclude any religious 
test for the competency of witnesses. 

The Bible is not an indispensable requi¬ 
site in the adminstration of an oath; 4 
Seld. 67. See Voluntary Oath. 

OATH AGAINST BRIBERY. One 

which could have been administered to a 
voter at an election for members of parlia¬ 
ment.. Abolished in 1854. Whart. Lex. 

OATH OP CALUMNY. In Civil 
Law. An oath which a plaintiff was 
obliged to take that he was not actuated 
by a spirit of chicanery in commencing his 
action, but that he had bona fide a good 
cause of action. Pothier, Pand. lib. 5, tt. 
16, 17, s. 124. This oath is somewhat sim¬ 
ilar to our affidavit of a cause of action. 
See Dunl. Adm. Pr. 289, 290; Jurahentum 
CaLUMNL®. 

OATH DECISORY. In Civil Law. 
An oath which one of the parties defers or 
refers bkek to the other for the decision of 
the cause. 

It may be deferred in any kind of civil 
contest whatever, in questions of possession 
or of claim, in personal actions, and in real. 
The plaintiff may defer the oath to the de¬ 
fendant whenever he conceives he has nut 
sufficient proof of the fact which is the 
foundation of his claim ; and in like man¬ 
ner the defendant may defer it to the plain¬ 
tiff when he has not sufficient proof of his 
defence. The person to whom the oath is 
deferred ought either to take it or refer it 
back; and if he will not do either, the cause 
should be decided against him. Pothier, 
Obi. pt. 4, o. 3, s, 4. 

The decisory oatn has been practically 
adopted'in the district court of the United 
States for the district of Massachusetts ; 
and admiralty causes have been determined 
in that court by the oath decisory. But the 
cases iu which this oath has been adopted 
have been where the tender has been ac¬ 
cepted ; and no case is known to have oc¬ 
curred there in which the oath has been 
refused and tendered back to the adversary 
Dunl. Adm. Pr. 290. 

It was familiar to the Roman tribunals, 
and could be administered by the court to 
either party for the satisfaction of his con¬ 
science, when in doubt. 8 Greenl. Ev., 
Lewis ed. § 412. 

OATH EFT LITEM. An oath which in 
the civil law was deferred to the com¬ 
plainant as to the value of the thing in dis¬ 
pute, on failure of other proof, particularly 
when there was a fraud on the part of the 
defendant and he suppressed proof iu his 
possession. See Greenl. Ev. § 848; 1 Eq. 
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IV. Abr. 2» ; l Me. 27; 1 Yeatea 84. 

In general, the oath of the party cannot, 
by the common law, be received to establish 
hi* claim, but is admitted in two classes of 
cases first, where it has been already proved 
that the party against whom it is offered 
has been guilty of some fraud or other tor¬ 
tious or unwarrantable act of intermeddling 
with the complainant's goods, and no other 
evidence can t>e had of the amount of dam¬ 
ages. See 1 Pet, 591 ; 9 Wheat. 466; 5 
rick. 486 ; 16 Johns. 193 ; 17 Ohio 156 ; 3 
N. H. 135: as, for example, whore a trnnk 
of goods was delivered to a shipmaster at 
one port to be carried to another, and on 
the passage he broke the trunk open and 
rifled it of its contents, in an action by the 
owners of the goods against the shipmaster, 
the facts above mentioned having boon 
proved aft unde, the plaintiff was held a 
competent witness to testify as to the con¬ 
tents of the trunk; 1 Me. 27; 11 id. 412. 
And see 10 Watts 335 ; 1 Greenl. Ev. § 346 ; 
13 Mete. 44; 12 Mass. 360. Second, the oat h 
in litem is also admitted ou the ground of 
public policy where it is deemed essential 
to the purposes of justice ; 1 Pet. 596 ; 8 
Mood. 137; 3 Stra. 1166. But this oath is 
admitted only on the ground of necessity. 
An example may be mentioned of a case 
where a statute can receive no execution 
unless the party interested be admitted as 
a witness ; 16 Pet. 203. Parties in interest 
are now everywhere, and in most cases, 
permitted to testify. 

OATH EX OFFICIO. The oath by 
which a clergyman charged with a crimi¬ 
nal offence was formerly allowed to swear 
himself to be innocent; also the oath by 
which the compurgators swore that they 
believed in his innocence. 3 Bla. Com. 101, 
+47 ; Moz. & W. Sec Officio, Ex, Oath of. 

OATH PURGATORY. An oath by 
which one destroys the presumptions which 
were against him, for he is then said to 
purge himself, when he removes the sus¬ 
picions which were against him : as, when 
a man is in contempt for not attending 
court as a witness, he may purge himselr 
of the contempt, by swearing to a fact 
which isan ample excuse. See Purgation. 

OATH STJPPLETORY. In Civil and 
Ecclesiastical Law. An oath required 
by the judge from either party in a cause, 
upon half-proof already made, which being 
joined to half-proof, supplies the evidence 
required to enable the judge to pass upon 
the subject. See 3 Bla. Com. 270. 

OB CONTINENTIAM DELICTI 

(Lat.). On account of the contaminating 
character of the offense. 

OB CONTINGENTIAM (Lat ). In 
disc of contingency. 

OB TTJRPEM CAUSAM (Lat.). For 
an immoral consideration. 

OBEDIENCE. The performance of a 

command. 

Officers who obey the command of their 
superiors, having jurisdiction of the sub¬ 
ject-matter, are not r<“q>onsible for their 
acts. A sheriff may, therefore, justify a 
trespass under an execution, when the 
court has jurisdiction, although irregula rlv 
issued ; 3 Ghitty. Pr. 75 ; Ham in. N. P. is. 

A child, an apprentice, a pui.il, a mari¬ 
ner. and a soldier owe respectively obe¬ 
dience to the lawful commands of tlie par¬ 
ent. the master, the teacher, the captain of 
the ship, and the military officer having 
co mman d ; and in case of disobedience sub¬ 
mission may be enforced by correction. 
See Assault; Correction. 

OBEDIENT. Submissive to authority ; 
yielding compliance with commands, orders, 
or injunctions ; performing what is required, 
or abstaining from what iB forbid. 1 Duv. 
(K V .) 17. 

OBEDIENTARIUS, A monastio of¬ 
ficer. Du Cange. See 1 Poll. AMaitl. 417. 

OBEDIENTIAL OBLIGATION. 

See Obuuation. 


OBIT. That particular solemnity oi 
office for the dead which the Roman Cath¬ 
olic church appoints to be read or per¬ 
formed over the body of a deceased mem¬ 
ber of that communion before interment; 
also, the office which upon the anniversary 
of his death was frequently used as a com¬ 
memoration or observance of the day. 
Dy. 818. 

OBIIT SINE PROLE (Lat,). (tie) 
died without issue. 

OBITER (Lat.). By the way; in 
passing. “This point was not the prin¬ 
cipal question in the case, but the law con¬ 
cerning it is delivered obiter only, and in the 
course of argument.” 2 Bl. Com. 238. 

OBITER DICTUM. See Dictum. 

OBJECT. That which is perceived, 
known, thought of, or signified; that 
toward which a cognitive act is directed. 
Cent. Diet. The term includes whatever 
may be presented to the mind as well as to 
the senses ; whatever also is acted upon or 
oj>erated upon affirmatively or intentionally 
influenced by anything done, moved, or 
applied thereto ; 8 Blatchf. 257 ; it may be 
used as having the sense of effect ; 3 Wash. 
Ter. 131 ; and for all practical purposes the 
words subject and object are synonymous; 
id. But the subject of action cannot be 
the object of action ; the hitter is the 
remedy demanded, the relief prayed for, 
and is no part of the subject of action 
or the causes of action ; 18 ICan. 406. 

OBJECTION. Where evidence is 
objected to at the trial, the nature of 
the objections must be distinctly 6tated, 
whether an exception be entered on the rec¬ 
ord or not, and, on either moving for a new 
trial on account of its improper admission, 
or on arguing the exception, the counsel 
will not be permitted to rely on any other 
objections than those taken at nisi prins ; 
3 Tayl. Ev., Chamb. ed. § 1881 d; objec¬ 
tions must state the specific ground; 40 
Cal. 390 ; 99 Ind. 588; 35 Mo. 226; and 
counsel cannot change hie ground on the 
argument in the appellate court; 70 N. Y. 
34 ; general objections, such as irrelevant, 
incompetent, and the like, are said to be 
too general in their terms; 91 Mo. 138 ; 50 
N. H. 121 ; evidence to which such objec¬ 
tions are made will be held in the appellate 
court to have been properly admitted, if 
admissible for any purpose; 46 Cal. 897; 
one who has not objected to evidence when 
introduced is not entitled to have the court 
instruct the jury to disregard it; 85 Mo. 
106 ; nor will an objection be heard if made 
for the first time on the motion for a new 
trial; 40 Ind. 516; or in the appellate 
court; 105 U. S. 4. 

When testimony was received without 
objection, the court should not sign a bill 
of exceptions ; if it does, it will be disre¬ 
garded aliove ; 38 Pa. 56. 

Ordinarily, where an objection has been 
made and overruled, it is not necessary to 
repeat it to each succeeding question open 
to the same objection; Thomp. Trials § 705. 

Objecting to a judge’s instruction is said 
to be regarded as having the same force as 
excepting; 98 Mo. 640. See Bill of Ex¬ 
ceptions. 

Where objections have been twice pre¬ 
sented and regularly allowed, it is not 
necessary that they should be renewed at 
the termination of the testimony of a 
witness ; 168 U. 9. 532. 

OBJECTS OF A POWER. The per¬ 
sona who are intended to be benefited by 
the distribution of property settled subject 
to a power. 

OBJURGATRICES. Scolds or unquiet 
women punished with the cucking stool 
(q. v.). 

OB LATA. See Oblate Roll. 

OBLATE ROLL. An exchequer-roll 
containing particulars of oblala t i.e., old 
debts; fines; amercements, or giftB to the 
crown. Stand. Diet. 


OBLATI ACTIO (Lat.). An action 
given to a party against another who had 
offered to him a stolen thing, which waa found 
in his possession. 

OBLATIO (Lat ). In Civil Law. A 
tender of money in payment of debt made 
by debtor to creditor. L, 9, C. de aolut. 
Whatever is offered to the church by the 
pious. Calv. Lex.; Vioat, Voc. Jur. 

OBLATION. In Eooleaiastioal 
Law. Offerings ; obventions. See Ob- 
VRNTlONfl. 

OBLIGATIO. In Roman Law. A 

legal bond whioh obliges us to the perform¬ 
ance of something in aocordanoe with the 
law of the land. Ortolan, Inst. 2, § 1179. 

It corresponded nearly to our word con¬ 
tract. Justinian says, “ Obligatio eat juris 
vinculum quo necessitate adstringimur ali- 
cujus sol vendee rei, secundum nostree civita- 
tisjura Pc. J. 8. 13. 

The Romans considered that obligations 
derived their validity solely from positive 
law. At first the only ones recognized were 
those established in special cases in accord¬ 
ance with the forms prescribed by the strict 
jus civilis . In the course of time, however, 
the praetorian jurisdiction, in mitigation of 
the primitive rigor of the law, introduced 
new modes of contracting obligations and 
rovided the means of enforcing them : 
ence the twofold division made by Justin¬ 
ian of obligationes civiles and obligationes 
preetorice. Inst. 1. 8. 18. But there waa 
a third class, the obligationes naturales , 
w'hich derived their validity from the law 
of nature and nations, or the natural 
reason of mankind. These had not the 
binding force of the other classes, not being 
capable of enforcement by action, and are, 
therefore, not noticed by Justinian in his 
classification ; but they nad, nevertheless, 
a certain efficacy even in the civil law; for 
instance, though a debt founded upon a 
natural obligation could not be recovered 
by an action, yet if it was voluntarily paid 
by the debtor he could not recover it back, 
as lie might do in the case of money paid by 
mistake, etc., where no natural obligation 
existed. L. 38, pr, D. 12. 6. And see 
Ortolan 2, § 1180. 

The second classification of obligations 
made by Justinian has regard to the way 
in which they arise. They were, in this 
aspect, either ex contractu or quasi ex 
contractu , or ex muleficio or quasi ex 
muleficio ; Inst. 2. 3.13. These will be dis¬ 
cussed separately. 

Obligationes ex contractu , those founded 
upon an express contract, are again sub¬ 
divided into four classes, with reference to 
the mode in which they are contracted. 
The contract might be entered into re, 
verbis. Uteris , or consensu. 

A contract was entered into re by the 
actual transfer of a thing from one party 
to the other. Though in such cases the 
understanding of the parties as to the 
object of the transfer, and the conditions 
accompanying it, formed an essential part 
of the contract, yet it was only by the 
actual delivery of the thing that the con¬ 
tract was generated. The only contracts 
which could be entered into in this 
way were those known to our law as bail¬ 
ments,—a term derived from the French 
word bailler , to deliver, and evidently 
pointing to the same characteristic feature 
in the translation which the Romans indi¬ 
cated by the word re. These were the 
mutuum, or loan of a thing to be consumed 
in the using and to be returned in kind, the 
commodatum, or gratuitous loan of a thing 
to be used and returned, the deposiium , 
or delivery of a thing to be kept in 
safety for the benefit of the depositor, 
and the pignus, or delivery of a thing 
in pledge to a creditor, as security for 
his debt. See Mutuum ; Commodatum ; 
Deposjtum ; Pi onus ; Ortolan, Inst, g 1208; 
Maokeldey, Rdm. Recht § 896. Besides 
the above named contractus reales , a large 
class of contracts which had no speoial 
names, and were thence called contractus 
innominati, were included under this head, 
from the fact that they, like the former, 
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gave rise to the actio prcescriptis verbis. 
Some of these were the contracts of ex- 
change, of mutual compromise, of doubtful 
or contested claims (somewhat resembling 
our accord and satisfaction), of factorship, 
etc. See Mackeldey § 409. 

Contracts were entered into verbis . by a 
formal interrogation by one party and re¬ 
sponse by the other. The interrogation was 
called stipulatio , and the party making it, 
reus stipulandi. The response was called 
promissio , and the respondent, reuspromit- 
tendi. The contract itself, consisting of 
the interrogation and response, was often 
called stipulatio. In the time of the earlier 
jurists, the stipulation could only be entered 
into by the use of certain formulary words 
by the parties : as, for instance, Spondes f 
do you promise ? Sponde o, I promise; 
Ddbis ? will you give ? Dabo, I will give : 
Facies f will you do this? Fariam, 1 will 
do it, etc., etc. But by a constitution of 
the emperor Leo, a. D. 469, the obligation 
to use these particular words was done 
away, and any words which expressed the 
meaning of the parties were allowed to 
create a valid stipulation, and any language 
understood by the parties might be used 
witli as much effect as Latin. Such con¬ 
tracts were called verbis, because their 
validity depended entirely upon the use ot 
the words. The mere agreement of the 
parties without using the question and 
response could not beget a stipulation ; and, 
on the other hand, if the question and re¬ 
sponse had l>een used, the obligation was 
created although there might be an absence 
of consent. In this latter case, however, 
equitable relief would be granted by the 
praetor ; Ortolan, Inst. § 1250. Stipulations, 
and, indeed, all other forms of contracts, 
might be made either pure, i . e. absolutely, 
or in diem , t. e. to take effect at a future 
day, or sub conditione , i. e. conditionally. 
But some kinds of conditions, such as those 
physically impossible, were inadmissible, 
and invalidated the contract; while others, 
Buch as those which were absurd, were 
themselves invalidated, and the contract 
was considered as having been made ab¬ 
solutely. Mackeldey § 415-^421 ; Ortolan, 
lust, js 1235 ; Inst. 3. 13. 

Contracts entered into Uteris were ob¬ 
solete in the reign of Justinian. In the 
earlier days of Roman jurisprudence, every 
citizen kept a private account-book. If a 
creditor, at the request of his debtor , en¬ 
tered in such book his charge against his 
debtor, such entry, in pursuance of the re¬ 
quest, constituted not merely evidence of 
a contract, but the contract itself. This 
was the contract formed Uteris , in writing. 
The debtor, on his part, might also make a 
corresponding entry of the transaction in 
his own book. This was, in fact, expected 
of him, and was generally done; out it 
seems not to have been necessary to the 
validity of the contract. The entry was 
made in the form of a fictitious payment; 
it was allowable only in pecuniary trans¬ 
actions ; it must be simple and uncondi¬ 
tional, and could not be made to take effect 
at a future day. The charge might be 
made against the original debtor, a re in 
personam, or against a third person who 
agreed to take his place, a persona in per¬ 
sonam. This species of literal contract was 
called nomina, nomina transcriptitia or ac¬ 
cept ilatio et expensilatio. Ortolan, Inst. § 
1414 This species of contract seems never 
to liave been of great importance ; they had 
disappeared entirely before the time of Jus¬ 
tinian - Hadley, Rom. Law 216. 

There were two other literal contracts 
known to the early jurisprudence, called 
syngraphia and chirographia ; but these 
even in the times of Oaius had become so 
nearly obsolete that very little is known 
about them. All these, it must be borne 
in mind, were contracts themselves, not 
merely evidences of a contract; and this 
distinguishes them from the instruments 
of writing in use during the latter ages of 
the civil Law. Ortolan, Inst. § 1414 ; Mac¬ 
keldey § 422. 

Contracts were made consensu, by the 
m*re Agreement of the contracting parties. 
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charge the obligation. 

An imiiri*ibU obligation la one which Is 
not susceptible of division : as, for exa m ple, 
if I promise to pav you one hundred dollars, 
vou cannot assign one-half of this. to 
another, so as to give him a right of action 
against me for his share. See Divisible. 

A joint obligation is one by which several 
obligors promise to the obligee to perform 
tlie obligation. When the obligation is 
only joint. And the obligors do not promise 
separately to fulfil their engagement, they 
must be all sued, if living, to compel the 
performance: or. if Bny be dead, the sur¬ 
vivors must all be sued. See P arties. 

A natural or mom/ obligation is one 
which cannot be enforced by action, but 
which is binding on the party who makes 
it in conscience and according to natural 
justice. 

As, for instance, when the action is 
barred by the act of limitation, a natural 
obligation still subsists, although the civil 
obligation is extinguished ; 5 Binn. 678. 
Although natural obligations cannot be 
enforced by action, they have the following 
effect no suit will lie to recover back 

what has been paid or given in compliance 
with a natural obligation ; 1 Term 885 ; 1 
Dali. 184; second , a natural obligation has 
been held to be a sufficient consideration for 
a new contract; 2 Binn. 591 ; 5 id. 83 ; Yelv, 
41 a, xl 1 ; Cowp. 890; 2 Bla. Com. 445 ; 3 
Bos. & P. 849, n. ; 3 East 506 ; 3 Taunt. 311; 
5 id. 36 ; 3 Pick. 807 ; Chitty. Contr., 12th 
ed. 38 ; Hare, Contr. 284 ; Poll. Contr. 168 ; 
but see Moral Obligation ; Considera¬ 


tion, 

Obediential obligations. Such obliga¬ 
tions as are incumbent on parties in cou- 
sequence of the situation or relationship 
in which they are placed. Ersk. Prin. 
00 . 

A penal obligation is one to which is 
attached a penal clause, which is to be 
enforced if the principal obligation be not 
performed. See Liquidated Damages. 

A perfect obligation is one which gives a 
right to another to require us to give him 
something ©r not to do something. These 
obligations are either natural or moral, or 
they are civil. 

A personal obligation is one by which 
the obligor binds himself to perform an act, 
without directly binding his property for 
its performance. 

It also denotes an obligation in whioh the 
obligor binds himself only, not including 
his heirs or representatives, 

A primitive obligation, which in one 
sense may also be called a principal obliga¬ 
tion, is one which is contracted with a 
design that it should itself be the first ful¬ 
filled. 

A principal Obligation is one whioh is 
the most important object of the engage¬ 
ment of the contracting parties. 

A pure or simple obligation is one which 
is not suspended by any condition, either 
because it has been contracted without 
oondition, or, having been contracted with 
one, it has been fulfilled. 

A real obligation is one by which real 
estate, and not the person, is liable to the 
obligee for the performance. 

A familiar example will explain this. 
When an estate owes an easement as aright 
of way, it is the thing, and not the owner, 
who owes the easement. Another instance 
occurs when a person buys an estate whioh 
has been mortgaged, subject to the mort¬ 
gage : he is not liable for the debt, though 
the estate is. In these cases the owner has 
an interest only because he is seized of the 
Servient estate' or the mortgaged premises, 
and he may discharge himself by abandon¬ 
ing or parting with the property. The 
obligation is both personal and real when 
the obligor has bound himself and pledged 
his estate for the fulfilment of the obliga¬ 
tions. ^ 

A secondary obligation is one which is 
contracted and is to be performed in case 
the primitive cannot be. For example, if 
I sell you my house, I bind myself to give 
a title: but I find I cannot, as the title is 
In another: then my secondary obligation 


is to pay you damages for my non-perform¬ 
ance of my obligation. 

A several obligation is one by whioh one 
individual, or, if there be more, several in¬ 
dividuals, bind themselves separately to 
perform the engagement. In this case each 
obligor may be sued separately ; and if one 
or more be dead, their respective executors 
may be sued. See Parties. 

A single obligation is one without any 
penalty : as where I simply promise to pay 
you one hundred dollars. Tnis Is called a 
single bill, when it is under seal. 

Contractual. That form of obligation 
which is created by an agreement as results 
in contract between two parties. It is a 
legal bond whereby constraint is laid upon 
a person or group of persons to act or forbear 
on behalf of another person or group. Elliot, 
Contracts, p. 6, citing Anson Cont. 5, § 3. 
Not a mere general obligation consisting of 
a right incident to ownership or a merely 
public or official right, nor an indefinite one 
(finding a party to the entire community or 
relating to indefinite acta or forbearances. 
It is a control exercisable by definite persons 
over definite persons for the purpose of 
definite acta or forbearances reducible to a 
money value. Id. ; Anson Cont. 7. 

A relation that exists between two persons 
of whom one has a private and peculiar 
right (that is, not a merely public or official 
right, or a right incident to ownership or a 
permanent family relation) to control the 
other's actions by calling upon him to do or 
forbear some particular thing. Id. ; Pol. 
Cont. 3 (.new ed. 1885.) 

Quasi-Contractual. That form of ob¬ 
ligation which does not depend upon the 
consent of the obligor and which is frequently 
imposed upon him in defiance of his will. 
It binds him to affirmative action in the form 
of making restitution and of restoring an 
unjust enrichment which the obligor has 
received to the party who is lawfully entitled 
thereto. 1 Page. Contracts, 2nd ed., p. 42. 

Of Tort. That form of obligation 
which is entered into by reuson of the 
obligor's wrongful act or default in violating 
a duty which is imposed upon him by law 
without regard to his assent, the violation of 
which duty inflicts an injury upon the 
obligee. 1 Page, Contracts, 2nd Ed., p. 42. 
See Conjunctive Obligation ; Heritable 
Obligation; Irrecusable; Joint; Joint 
and Several Obligation ; Mancomunal. 

OBLIGATION OF CONTRACTS. 

A state statute whioh authorizes the re¬ 
demption of property sold upon foreclosure 
of a mortgage, where no right of redemp¬ 
tion previously existed, or Which extends 
the period of redemption beyond the time 
formerly allowed, cannot constitutionally 
apply to a sale under a mortgage executed 
before its passage; 168 U. S. 118. The 
subject is treated under Impairing the 
Obligations op Contracts. 

OBLIGATORY FACT. In Civil 
Law. An informal obligatory declaration 
of consensus, which the Roman law refused 
to acknowledge. Sohm, Rom. L. 321. 

OBLIGATORY RIGHTS. In the 
Civil Law. One class of private rights 
between debtors and oreditors. 

OBLIGEE. The persons in favor of 
whom some obligation is contracted, 
whether such obligation be to pay money 
or to do or not to ao something. La. Code, 
art. 8522, no. 11. 

Obligees are either several or joint. An 
obligee is several when the obligation is 
made to him alone ; obligees are joint when 
the obligation is made to two or more; and 
in that event each is not a creditor for his 
separate share, unless the nature of the 
subject or the particularity of the expres¬ 
sion in the instrument lead to a different 
conclusion. 2 Pothier, Obi., Evans ed. 66; 
Hob. 178 ; Cro. Jac. 261. The words obligee 
and payee have been held to have a tech¬ 
nical and definite meaning under an act 
relative to promissory notes, bonds, etc., 
and apply only to notes, bonds, or bills 
whether given for the payment of money 


or for the performance of covenants and 
conditions, and not to mortgages; 2 111. 
142. 

OBLIGOR. The person who has en¬ 
gaged to perform some obligation. La. 
Code, art. »522, no. 12. One who makes a 
bond. 

Obligors are joint and several. They are 
joint when they agree to pay the obliga¬ 
tion jointly ; and tnen the survivors only 
are liable upon it at law, but in equity the 
assets of a deceased joint obligor may be 
reached; 1 Bro. Ch. 29; 2 Ves. 101, 871. 
They are several when one or more bind 
themselves and each of them separately to 
perform the obligation. In order to become 
an obligor, the party must actually, either 
himself or by hi9 attorney, enter into the 
obligation and execute it as his own. If a 
man sign and seal a bond as his own and 
deliver it, lie will be bound by it although 
his name be not mentioned in the bond ; 4 
Ala. 479; 4 Hay w. 239 ; 4 M’Cord 203 ; 7 
Cow. 484 ; 5 Mass. 538 ; 2 Dana 463: 4 Dev. 
272. When the obligor signs between the 
penal part and the condition, still the latter 
will be a part of the instrument; 7 Wend. 
345 ; 3 Hen. & M. 144. 

The execution of a bond by the obligor, 
in blank, with verbal authority to fill it up, 
does not bind the obligor, though it is 
afterwards filled up, unless the Dond is 
redelivered or acknowledged or adopted ; 1 
Yerg. 69, 149 ; 1 Hill N. Y. 267 ; 2 N. <fe 
M’C. 125 ; 2 Brock. 64 ; 1 Ohio 868; 2 Dev. 
369 ; 8 Gill & J. 250. But see, contra, 17 
S. & R. 438; and see 6 id. 308; Wright 
Ohio 742 ; Blank. 

All obligors in a joint bond are presumed 
to be principals, except such as have the 
word “security” opposite their names; 
82 Va. 751. 

OBLITERATION. In the absence of 
’statutory provisions to the contrary, the 
obliteration of part of a will, leaving it 
otherwise complete, with the intention by 
the testator to annul only what was can¬ 
celled, leaves the residue valid; 123 Mass. 
102 ; 19 Alb. L. J. 328; 39 L. T. (N. S.) 581 ; 
22 N. J. Eq. 468. But under the Wills Act 
in England; 1 Viet. c. 26; any oblitera¬ 
tions or other alterations must be duly 
attested as is required for the execution of 
a will, except that such attestation may be 
limited to the alterations; 1 Wins. Exec. 
144. A line drawn through the writing is, 
doubtless, an obliteration, though it may 
leave it as legible as it was before ; 58 Pa. 
244. For a review of the cases see note to 
25 Am. Rep. 35 ; Wills. 

OBEAS. Works or trades which men 
carry on in houses or in covered places. 
White, New Recop. b. 1, t. 5, c. 8, § 6. 

OBLOQU Y. Censdre; reproach. 70 
Cal. 275. 

OBREPTION. Acquisition of escheats, 
etc., from a sovereign, by making false rep¬ 
resentations. Bell, Die. Subreption; CaXv. 
Lex. 

OBROGATION. The annulling a law, 
in whole or in part, by passing a law 
oontrary to it. The alteration of a law. 
C&lv. Lex. 

OBSCENE. Ordinarily, something 
which is offensive to chastity ; something 
that is foul and filthy, and for that reason 
is offensive to a pure-minded person. 88 
Fed. Rep. 782. That which is offensive to 
chastity and modesty. 46 Fed. Rep. 414; 
'50 id. 918. See Obscenity. 

Applied to language spoken, written, or 
printed, and to pictorial productions. An¬ 
derson ; 12 Fed. Rep. 673. Obscene, lewd, 
or lascivious publications of an indecent 
character, are neither mailable nor importa¬ 
ble. Id. The test is whether the tendency 
of the matter is to deprave and corrupt the 
morals of those whose minds are open to 
such influences, and into whose hands a 
publication of the sort may fall. A book 
need not have words which are in themselves 
obscene, in order to be obscene. Regard is 
had to the idea conveyed by the words used, 
in any substantial part of the publication. 
Id.; 16 Blatch. 330. 
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OB8CKNITY. In Criminal Law. 

Such indecency aa is calculated to promote 
the violation of the law and the goneral 
corruption of morals. It is that form of 
indecency which is calculated to promote 
the general corruption of morals. 51 Fed. 
Jtep. 41. In all cases an indictment for 
obscenity must aver exposure and offence 
to tlie community generally ; mere private 
indecency is not indictable at common law; 

2 Whart. Cr. L. § 1431. 

The exhibition of an obscene picture is an 
indictable offence at common law, although 
not charged to have been exhibited in 
public, if it be averred that the picture was 
exhibited to sundry persons for money ; 
Arch. Cr. Pr. 1034; 2 8. & R. 91. The stat. 
20 and 21 Viet. c. 83, pives summary powers 
for the searching of houses in which 
obsonce books, etc., are suspected to 
kept, and for the seizure and destruction of 
such books. By various act9 of congress, 
tho importation and circulation, through 
the mails or otherwise, of obscene literature 
or articles of aoy kind is rendered punish¬ 
able with fine or imprisonment', R. S. 
§§ 2491, 3898, 5389. See 8 Phi la. 453 : 120 
Mass. 48 ; 92 111. 182 ; 51 Fed. Rep. 41. R. 
S. § 3893, as amended by act of congress 
(19 Stat. I.*, p. 90), prohibiting the mailing 
of obscene papers, is not in contravention 
of the first amendment to the constitution 
providing that the freedom of the press 
shall not bo abridged ; 98 U. S. 72T ; 143 ul. 
110; 50 Fed. Rep. 921. An obscene book 
or paper within the act relating to non¬ 
mailable matter means one which contains 
immodest and indecent matter, the reading 
whereof would have a tendency to deprave 
and corrupt the minds of those in whose 
hands the publication might fall, ami w hose 
minds are open to such immoral influences ; 
38 Fed. Rep. 732. Mailing a private sealed 
letter containing obscene matter is an 1 
offence within the statute; 182 U. S. 420; 
50 Fei Rep. 410. The character of a publi¬ 
cation as to whether obscene or otherwise 
is not to be determined by the motives of 
the author or sender in making or sending 
it; 38 Fed. Rep. 500. An indictment for 
selling an obscene book need not set out the 
obscene matter nor even describe the same 
in general terms,if it identifies the hook and 
states that the contents are too indecent to 
be placed upon the record ; 48 N. Y. Supp. 
1048. 

Tho fact that a woman, in whose pres¬ 
ence obscene language is used, is herself in 
the habit of using such language, can in no 
case constitute a justification, but moy 
mitigate the offence ; 80 Ala. 601. 

Legislative provisions forbidding tho 
keeping, exhibition, or sale of indecent 
books or pictures, and authorizing (heir 
destruction if seized, aro within the polico 
powers of the stutes and are constitutional ; 
Cooley, Const. Lim. 749, 

OBSERVE. In Civil Law. To per¬ 
form that which has been prescribed l*y 
some law or usage. Dig. 1. 3. 32. 

OBSOLETE. A term applied to lawn 
which have lost their efficacy without 
being repealed. 

A positive statute, unrepealed, can never 
be repealed by uon-usor alone ; 4 Yeaten 
181, 215: 1 P. A. Bro. App. 28 ; 13 ft. A It. 
447. The disuse of a law is at most only 
presumptive evidence that society has con¬ 
sented to such a repeal; However this pre¬ 
sumption may operate* on an mi written 
law, it cannot, m general, act upon one 
which remains as a legislative act on the 
statute-book ; because no presumption can 
set aside a certainty. A written law may 
indeed become obsolete when the object to 
which it was Intended to apply, or the 
occasion for which it was enacted, no 
longor exists; 1 P. A. Bro. App. 28. 44 It moot 
be a very strong case," says Chief Justice 
Tilghman, 44 to justify the court in deciding 
that an a ct standing on the statute-book, 
unrepealed, is obsolete and invalid. I will 
not say that such case may not exist,— 
where there has been a noil-user for a great 
number of years,—where, from aclmugo of 
times and manners, an ancient sleeping 
statute would do great mischief If suddenly 


brought into action,—where a Jong prac¬ 
tice inconsistent with it has prevailed, and 
especially where from other and later stat¬ 
utes it might be inferred that in the appre¬ 
hension of tho legislature the old one was 
not in force.” 13 S. A R. 452 ; Rutherford, 
Inst. b. 2, c. 8, a. 19; Merlin, ittperf, De¬ 
suetude. 


OBSTANTE. Withstanding; hinder¬ 

ing. See Non Obstante. 

OBSTA PRINCIPHS. Withstand be¬ 
ginnings. It is the duty of the court to be 
watchful for the constitutional rights of 
tlie citizen and against any stealthy en¬ 
croachments thereon. Their motto should 
be obsta principiti. 116 U. 3. 635. 

Oppose tadverse) beginnings. Taylor. 
L. Gloes. Illegitimate and unconstitutional 
practices get their first footing by Bilcnt 
approaches and slight deviations from legal 
modes of procedure. This can be obviated 
only by adhering to the rule that constitu¬ 
tional provisions for the security of person 
and property should be liberally construed. 
116 U. S. 635. 

OBSTRUCT AND HINDER. The 

words "obstruct and hinder" import resist¬ 
ance and obstruction of rights. 92 Ky. 624. 
See Defeat oh Obstruct. 


OBSTRUCTING* MATT,. Bee Postal 
8ervioe. 

OBSTRUCTING PROCESS. In 
Criminal Law. The act by which one 
or more persons attempt to prevent, or do 
prevent, the execution of lawful process. 

The officer must be prevented by actual 
violence, or by threatened violenoe accom¬ 
panied by the exercise of force, or hy thoee 
having capacity to employ it, by which 
the officer is prevented irom executing his 
writ. Tho officer is not required to expose 
his person by a personal conflict with the 
offender; 3 Wash. C. C. 109. See 3 id. 
835 ; 12 Ala. N. S. 199 ; 37 Wis. 190 ; 17 Tex. 
App. 232; Whart. Or. L. §052. 

This is an offence against public justice 
of ft very high and presumptuous nature: 
and more particularly so where the ob¬ 
struction is of un arrest upon criminal pro¬ 
cess. A person opposing an arrest upon 
criminal process becomes thereby particeps 
criminis; that is, an accessory in felony, 
and a principal in high treason ; 4 Bla. 
Com. 128 ; 1 Russ. Cr. 380. See 2 Gall. 15 ; 
2 Chitty, Cr. L. 145 ; 3 Vt. 110; 25 id. 415 ; 2 
Btrobh. 73; 15 Mo. 486 ; 4 Am. L. J. 489; 
10 Ky. L. Rep. 289; 148 U. S. 197. 

Tlie fact tlmt a person whom a mayor at¬ 
tempts to arrest does not know that lie is 
authorized by the charter of the city to 
make arrests, dues not change his respon¬ 
sibility for acts committed in resisting ar¬ 
rest : SO 8. U. 493; but where a person, 
who is not vested by law with authority to 
rniike nn arrest, attorn pts to do so, he acts 
as a private citizen, and one who opposes 
him therein is not guilty of opposing un 
officer; 48 Fed, Rep. 554.* 

OBSTRUCTING PUBLIC WOR- 
8H ti\ See Disturbance of Public Wor- 


3 L. T. 665. 

Permitting cars to remain for an un¬ 
necessarily long time on a highway is a 
nuisance ; 95 N. C. 602 ; whether it be in 
bad faith or not: 120 Ind. 298. 

The "obstruction" by a railroad company 
of an easement across its tracks by per¬ 
mitting cars to stand thereon for an un¬ 
reasonable length of time is not an obstruc¬ 
tion amounting (o a nuisance which may lx; 
abated by the owner of the pass way. 161 
Ky. 464, 170 S. W. 1194. See Nuisance ; 
Railroad. 

OBSTRUCTING A STREET. To 

block up ; to hinder or impede. To omit, 
after notice, to remove an obstruction, is 
to wilfully obstruct a highway ; 12 Q. B. 
D. 121 ; as is the leaving on tne side of a 
highway anything calculated to frighten 
horses; 12 id. 110. A certain use of the 
streets by carriages, either in front of pri¬ 
vate residences, hotels, clubs, theatres, 
ohurches, and similar buildings, is a legiti¬ 
mate uso of the street as suon, and when 
they are occupied temporarily and reason¬ 
ably by a licensed coachman or by a private 
carriage, the practice does not amount to a 
nuisance ; N. Y. Sup. Ct. (1896). 

To render passage difficult or impossible. 
Anderson. The primary purpose of streets 
is use by public for travel and transportation, 
and the rule is that any obstruction or en¬ 
croachment which interferes with such use 
is a public nuisance. But there are excep¬ 
tions to the rule, born of necessity and 
justified by public convenience. Whether 
an obstruction is necessary and reasonable 
must generally be a question of fact to be 
determined upon the evidence relating 
thereto. Id.; 107 N. Y. 365. See Street ; 
Nuisance ; Highway. 

OBVENTIO (Lat. obvenire, to fall 
in). In Civil Law. Rent or profit ac¬ 
cruing from a thing, or from industry. It 
is generally used in the plural 

In Old English Law. Tlie revenue of 
spiritual living, so called. Cowel. Also, in 
tne plural, offerings. Co. 2d Inst. 661. 

OBVIOUS. Apparent; evident; mani¬ 
fest. An obvious imitation of a patent 
does not mean obvious to an uneducated or 
unskilled eye, but obvious to a judge or 
jury, sitting as experts; 15 Ch. D. 181 ; 
50 L. T. 420. See 15 Ct. Seas. Cas., 4th ser. 
660. 

The word may receive different interpre¬ 
tations when applied to degree of certainty ; 
e.g. t highest attainable certainty, absolute 
certainty, or reasonable certainty. 12 Conn. 
*229. 

OCCASIO. A tribute imposed by the 
lord on his vassals or tenants. 

Molestation : trouble ; hindrance ; vexa¬ 
tion by suit. Rurrill; Spcl. 

OCCUPANCY. The biking possession 
of those things corporeal which are with¬ 
out au owner, with an intention of appro 
priating them to one’s own use. 


SHU*. 

OBSTRUCTING RAILWAYS. Acta 
constituting the obstruction of railroad 
ti.'vks a crime exist in many states, 
v. < 1 . Alabama, California, Indiana, Iowa, 
Massachusetts, Minnesota, Mississippi, Ne¬ 
braska, New Hampshire, New York, and 
Tennessee, mui in England. The motive 
with which it is done is not material; 79 
Ala. 473; it niM?d not appear that an ob¬ 
struction maliciously placed on the track 
did actually hinder the trains; 38 la. 257. 
It is the intent of tho act and not the natural 
consequences which makes a crime ; 25 
Alb. L. J. 419. A driver of a vehicle who 
refuses to turn off a street railway track, 
when notified, may be guilty of obstruct¬ 
ing a railway track ; 14 Cray 69. In Texas 
it must be shown that the obstruction was 
aucli as would endanger human life; 7 
Tex. App. 462. If a person’s wagon acci¬ 
dentally becomes caught In a crossing, he 
is not liable on an indlotment for obstruct¬ 
ing the track, though he was negligent; 


Polhier defines it to bo the title by which one ac 
quires property in a thing which belongs to nobody, 
by taking possession of it with design of acquiring 
it. Tr. du Dr. de pToprii'te, u. 20. The Civil C<xlouf 
Louisiana, art. 8375, nearly following Pot liter, de¬ 
ft nos occupancy to l>e “a mode of acquiring prop¬ 
erty by which a thing which belongs to notiody be¬ 
comes the proportv of lhe person who took posses¬ 
sion of It with an intention of acquiring u, right of 
ownership in it." Tho basis cf its origin seems to 
be notan instinctive bias towards tho institution of 
property, but a presumption, arising out of tho long 
continuation or that institution, that everything 
should have an owner. Maine, Anc.‘ L. 2-19. Oecu- 
»d In tho aeuse of occupation 
: indeed it has come to be 
In this country in homestead 
and the like ; 21 HI. 17# : 25 
. May 29, 1830 (4 Stat. at L. 
17 Minn. 18 ; 12 O. B. Dlv. 3T>G ; 
not appear to be a common 
, as recognized by English 

authorities. 

To constitute occupancy, there must be 
a taking of a thing corporeal, belonging to 
nobody, with on intention of becoming the 
owner of it: Co. Litt. 416. 

A right by occupancy attaches in the 
finder of lost goods unreclaimed by the 


moy la some Li men u» 
■ holding possession 
»ry generally bo used 
wa, public-land laws, 
»rb.M: Act of Cong 
0); 86 wise. 78 ; see 4 
id. 588 ; but this does 
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owner; m the captor of beauts/era nafura, 
so long as he retains po —gii oo; 8 Bla. 
Com. 403 ; the owner of lands by accession, 
end tho owner of goods acquired by con¬ 
fusion. 

It was formerly considered, also, that 
the captor of goods contraband of war ac¬ 
quired a right by occupancy ; but this is 
now held otherwise, suon goods being now 
held to be primarily vested in the sover¬ 
eign, and as belonging to individual cap- 
tors only, to the extent and under such 
regulations as positive laws may prescribe; 

8 Kent 880. See Brize. 

OCCUPANT.- One who has the actual 
use or possession of a thing. See 18 Nev. 
Cm. 

When the occupiers of a house are en¬ 
titled to a privilege in consequence of such 
occupation, as to pass along a wav, to enjoy 
a pow, and the like, a person who occupies 
a part of such house, however small, is 
entitled to some right, and cannot be de¬ 
prived of it; 3 B. & Ald. 164; 1 Chitty, Pr. 
209; 4 Comvns. Dig. 04; 5 id. 199. See 30 
11. 242 ; 3 Q. R. 449. 

OCCUPATIO (Lat. from oceuparc, to 
occupy). A taking possession of a thing 
whicn before belonged to nobody, (quotl ante 
nulhus cst) ; as of wild boasts and other wild 
animals, property aud persons captured in 
war. gems aud other things found upon the 
sea-shore, etc. Burrill; Inst. 2. 1. 12, 17, 18. 

OCCUPATION. Use or tenure : as, the 
house is in the occupation of A B. A trade, 
business, or mystery: as, the occupation 
of a printer. Bee 99 Ill. 500. 

A putting out of a man's freehold in 
time of war. Co. Litt. s. 412. See Mili¬ 
tary * Occu PATION. 

In International Law. The act by a 

state of taking possession of unoccupied 
territory (g. t>.) under circumstances which 
indicate an intention to continue in posses¬ 
sion, thus acquiring title to the property. 
Discovery gives merely inchoate title unless 
followed up by occupation. The possession 
must be either by persons acting under the 
authority of the state or if by unauthorized 
persons their act must be ratified by the 
state upon whose behalf they acted. M&xey, 
Int. Law 138, 139. See Territorial Prop¬ 
erty. 

OCCUPAVTT (Lat.). In Old Prac¬ 
tice. The name or a writ which lies to 
recover the possession of lands when they 
have been taken from the possession of the 
owner by occupation (g. v.). 

OCCUPIER. One who is in the enjoy¬ 
ment of a thing. 

A tenant, though absent, is, generally 
speaking, the occupier of premises ; 1 B, & 
C. 178; but not a servant or other person 
who may be there trirfide officii ; 20 L. J. C. 
P. 12 ; 47 L. J. Ex. 112; L. R. 1 Q. B. 72. 

OCCUPY. To hold in possession ; to 
hold or keep for use: as, to occupy an apart¬ 
ment. 107 U. S. 343. in legal acceptation,, 
actual use, possession, and cultivation. 11 
Johns. 202 ; 37 N. J. Eq. 480. 

A statute exempting from taxation the 
property of an institution so long as it is 
3 'occupied” by the institution for the pur¬ 
poses of its organization, does not exempt 
such portions of the property as may dc 
rented out, although the rents may be 
applied to such purposes. 90 Ky. 400, 14 

Occupied aa a Family Beaidenoe. 

Where a policy of fire insurance describes 
the house insured as 4 ‘occupied as a family 
readence/’ and by a subsequent clause 
provides that the policy shall become void 
if the house shall be or become vacant or 
unoccupied, the words “occupied as a family 
residence” must be regarded as but a repre¬ 
sentation as to the then use of the house, 
and the subsequent words as but an under¬ 
taking by the insured that the bouse shall 
not be without an occupant during time 
covered by the policy. 83 Ky. 408. 

OCCUR. To happen. 91 111. 95. 


“After a loss shall ocrur,” in a policy of 
insurance, refers to the time when liability 
becomes fixed, by proofs of loss, etc.,—when 
the insurer may lawfully be compelled to 
pay the amount of the lose. Anderson ; 77 
N. Y. 243. 

OCHLOCRACY. A government where 
the authority is in the hands of the multi¬ 
tude; the abuse of a democracy. Vaum6ne, 
Diet, du Langage Politique. Mob rule. 
See Government. 

OCTAVE (Law Lat, utas). In Old 
English Practice. The eighth day in¬ 
clusive after a feast. 3 Bla. Com. 277. 

OCTO TALES (Lat. eight suoh). If, 
when a trial at bar is called on, the num¬ 
ber of jurors in attendance is too small, the 
trial must be adjourned, and n decern or 
ocfofaJea awarded, according to the num¬ 
ber deficient; as, at common law, namely, 
a writ to the sheriff to summon eight more 
such men as were originally summoned. 

3 Bla. Com. 804. 

OCTROI. In Old French Law. 

Originally, a duty, which, by the permission 
of tne seigneur, any city was accustomed to 
collect on liquors and some other goods, 
brought within its precincts, for the con¬ 
sumption of the inhabitants. Afterwards 
appropriated to the use of the king. Burrill; 
Stcph. Lect. 361. 

ODHAL RIGHT. An allodial right. 

ODIO ET A TLA. See Db Odio bt 
Atia. 

OF. The word has been held equivalent 
to after; 5 Term 283 ; 10 L. J. Q. B. 10; 
at; 8 Taunt. 147 ; belonging to ; 2 B. & S. 
703 ; 38 Ohio St. 500; manufactured by ; 3 
Bing. N. C. 068 ; by ; 107 Mass. 355; resid¬ 
ing at; 3 Wend. 329 ; 8 A. & E. 232. 

In the expression “bounded north of the 
heirs of A, held to mean by. Anderson ; 
107 Mass. 361. The infirmary “of” a county 
is equivalent to “the property of” or “be¬ 
longing to” the county. Id.; 3S Ohio St. 
506. Entered “of record” moans upon a 
record or records. Id. “Of force” means of 
binding force, obligatory although possibly 
not enforced. Id., 1 Paine 336. 

OF COUNSEL. A ph rase commonly 
applied in practice to the counsel employed 
by a party in a cause. 

OF COUR8E. That which may be 
done in the course of legal proceedings 
without making any application to tne 
court; that which is granted by the court, 
without further inquiry, upon its being 
asked: as, a rule to plead is a matter of 
course. 

OFFENCE. In Criminal Law. The 
doing that which a penal law forbids to be 
done, or omitting to do what it commands. 
In this sense, it is nearly synonymous with 
crime. In a more confined sense, it may 
be considered as having the same pieaning 
with misdemeanor ; but it differs from it in 
this, that it is not indictable, but punish¬ 
able summarily by the forfeiture of a pen¬ 
alty ; 1 Chitty, 14". 14. 

OFFENDING PARTY. Where a 
policy provides that insured shall not 
recover if he is killed in a quarrel in which 
he is the “offending party,” insured is the 
“offending party” if he brings on a difficulty 
that ends in his death by assaulting the per¬ 
son who kills him unless he has reason to 
believe he was acting in self-defense. 106 
Ky. 271. 100 S. W. 1043. 

OFFENSE. See Quasi-Cruces. 

OFFER. A proposal to do a thing. 

An offer, as an element of a contract, is 
a proposal to make a contract. It must be 
made by the person who is to make the 
promise, and it must be mode to the person 
to whom the promise is made. It may be 
made either by words or by signs, either 
orally or in writing, and either personally 
or by a messenger; but in whatever way 


it is made, it is not In law an offer until it 
comes to the knowledge of the person to 
whom it is made ; Langd. Contr. §151; 0H. 
L. Cas. 112. While an offer remains in force, 
it oonfers upon the offeree the power to 
convert it into a promise by accepting it. 
The offerer inay state how long it shall re¬ 
main in force; and it will then remain in 
force during the time so stated, unless 
sooner revoked ; 3Cush. 224. Intheabeence 
of any specification by the offerer, an offer 
will remain in force a reasonable time un¬ 
less sooner revoked; Leake, Contr. 38 ; 119 
U. 9. 151. As to what will be a reasonable 
time, no uniform positive rule can be Laid 
down. When an offer is made personally, 
it will prima facie continue until the inter¬ 
view or negotiation terminates, and longer ; 

6 Wend. 103. In commercial transactions, 
when an offer is made by mail, the general 
rule is that the offerer is entitled to an an¬ 
swer by return mail; but this will not apply 
in all cases, e. g. when there are several 
mails each day. In transactions which are 
not commercial, much less promptitude 
in answering is required; Langd. Contr. 
§ 152. 

Where the offer contemplates a uniiat 
eral contract, the length or time that the 
offer will continue in force depends upon 
different considerations. The question is 
no longer one of accepting the offer orally 
or by letter, but of performing the consid¬ 
eration. The duration of such an offer, 
therefore, in the absence of any express 
limitation, will be measured by the length 
of time which may be reasonably required 
for the performance of the consideration. 
When performance of the consideration 
has been begun in good faith, it seems that 
the offer will continue, in the absence of 
actual revocation, until the performance is 
either completed or abandoned, especially 
when tho performance of the consideration 
is constantly within the knowledge of the 
offerer; Langd. Contr. § 155. An offer 
which contains no stipulation as to how 
long it shall continue is revocable at any 
moment. A stipulation that an offer shall 
remain open for a specified time must be 
supported by a sufficient consideration, or 
be contained in an instrument under Beal, 
in order to be binding ; I*angd. Contr. § 178 ; 
3 Term 653. When thus made binding, the 
offer is not irrevocable, but the only effect 
is to give the offerer a claim for damages 
if the stipulation be broken by revoking the 
oiler, when an offer is made for a time 
limited in the offer itself, no acceptance 
afterwards will make it binding ; an offer 
which in its terms limits the time of accept¬ 
ance is withdrawn by the expiration of tne 
time ; 144 U. S. 394. 

As an offer can orily be made by com 
munication from the offerer to the offeree, 
so it can only be revoked in the same man¬ 
ner. But the death or insanity of the of¬ 
ferer during the pendency of the offer, 
revokes it; Langd. Contr. § 180. 

An offer can only be accepted in the 
terms in which it is made ; an acceptance, 
therefore, which modifies the offer in any 
particular, goes for nothing ; L. R. 7 Ch. 
App. 587; 119 U. S. 151. The other party 
having once rejected the offer, cannot 
afterwards revive it by tendering an ac¬ 
ceptance of it; 4 Wheat. 225; 14 Pet. 77 ; 
101 U. 8. 50 ; 119 id. 151. 

A mere proposal to, sell may be revoked 
at any time before acceptance ; 45 La. Ann, 
214. Where an offer of sale of land stands 
for twenty years, and until after the death 
of the party to whom it is made, without 
compliance with its terms, the widow and 
sole devisee of such party cannot accept 
the proposition, and oner to perform it, and 
thereby make a contract binding on the 
.proposer; 51 Fed. Rep. 800. 

A man may chdnge his mind at any time, 
if it is not to the injury of another; he may, 
therefore, revoke or recall his offers at any 
time before they have been accepted ; and, 
in order to deprive him of this right, the 
offer must have been accepted on the terms 
in which it was made; 10 Ves. 488 ; 2 C. & 
P. 553. See Ans. Contr. 81. 

Any qualification of, or departure from. 
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those terms invalidates the oiler, unless 
the same be agreed to by the party who 
mAde it; 4 Wheat. 225 : 3 Johns.534 ; 7 id. 
470 ; 6 Wend. 103; Poll. Contr. 38; i. e. 
there is no contract entered into. 

When 'the offer has been made, the party 
is presumed lo be willing to enter into the 
contract for the time limited, and, if the 
time be not fixed by the offer, then until 
it be expressly revoked or rendered nuga¬ 
tory by a contrary presumption ; 6 Wend. 
103. See 8 S. & R. 243 ; 1 Pick. 278 ; 10 id. 
326; 12 Johns. 190; 9 Port. Ala. 605 ; 33 
Neb. 460 ; 35 W. Va. 463 ; 1 Bell, Com. 326; 
Pothier, Vente, n. 32. And see Assent ; 
Bid; Letter. 

An offer must be communicated, but in 
many classes of contracts it need not be 
made to an ascertained person : as, auction 
sales; an offer of a reward (whether the 
service must have been rendered after 
knowledge of the offer of a reward is un¬ 
settled ; see Ans. Contr. *24); an advertise¬ 
ment in railroad time-tables; letters of 
credit; offers to receive subscriptions for 
stocks or bonds. An offer of a stock of 
goods for sale on bids is not such an offer 
that a person who makes the highest bid 
is entitled to them (L. R. 5 C. P. 561). 
An offer may be determined :—by lapse of 
a specified time ; by lapse of a reasonable 
time for accepting: by failure to comply 
with the terms of the offer as to the mode 
of acceptance; by the death of either 
rty before acceptance; by revocation 
fore acceptance ; Hollingsworth, Contr. 
11. 

OFFERINGS. See Obventio. 

OFFICE. A right to exercise a public 
function or employment, and to take the 
fees and emoluments belonging to it. Shelf. 
Mortm. 797 ; Cruise, Dig. Index ; 3 S. & R. 
149. An office is a public charge or em¬ 
ployment ; 2 Brock. 102, per Marshall. C. 
J. An office may exist without an incum¬ 
bent : 28 Cal. 382. 

Judicial offices are those which relate to 
the administration of justice, and which 
should be exercised by persons of sufficient 
skill and experience in the duties which 
appertain to them. 

Military offices are such as are held by 
soldiers and sailors for military purposes. 
Ministerial offices are those which give 
the officer no discretion as to the matter to 
be done, and require him to obey the man¬ 
dates of a superior. 7 Mass. 280. See 5 
Wend. 170; 10 id. 514; 8Vt.512; 1 111.280; 
12 lnd. 569. It is a general rule that a 
judicial office cannot be exercised by 
deputy, while a ministerial may. 

Political offices are such as are not con¬ 
nected immediately with the administra¬ 
tion of justice or the execution of the 
mandates of a superior officer: the offices 
of the president of the United States, of 
the heads of departments, of the members 
of the legislature, are of this number. 

In the United States, all offices, accord¬ 
ing to the above definition, are public ; but 
in another sense employments of a private 
nature are also called offices : for example, 
the office of president of a bank, the office 
of director oi a corporation. For the in¬ 
compatibility of office, see Incowlpatibid- 

ITY * 

See, generally, 3 Kent 362 ; Mandamus 
Quo WARRANTO. 

For word “ office ” as used of a plact 
for transacting public business, see 6 Cush. 
181. See, as to tenure of office. R. S. §§ 
1767-1775. See Rank. Foreign, Office ; 
Lucrative Office. 

OFFICE-BOOK. A book kept in a 
public office, not appertaining to a court, 
authorised by the law of any state. 

An exemplification of any such office- 
book, when authenticated under the act of 
congress of 27th March, 1804, is to have 
such faith and credit given to it in every 
court and office within the United States as 
such exemplification has by law or usage 
in the oourts or offices of the state from 
whence the same has been taken. See 
Foreign Lawb ; Foreign Judgment. 


OFFICE-COPY". A transcript of a 
record or proceeding filed in an office es¬ 
tablished by law, certified under the seal 
of the proper officer. 

A copy made by an officer of the court, 
bound by law to make it, is equivalent to 
an exemplification, though it is sometimes 
called an “office copy*’; Steph. Dig. Ev. 
Art. 77. Copies of public records, whether 
judicial or otherwise, made by a publio 
officer authorized by law to make them, 
are often termed * * office copies,” e. g, 
copies of recorded deeds; 74 Me. 127. 

A copy made by an officer of the court, 
who is authorized to make it by a rule of 
court, but not required by law to make it, 
is equivalent to an exemplification in the 
same cause and court, but in other causes 
or courts is not admissible unless it can be 
proved as an examined copy; Steph. Dig. 
Ev. Art. 78, These are called “office 
copies”; 6 Barb. 130. Office copies are 
said to be secondary evidence; Steph. Dig. 
Ev. 

OFFICE FOUND. In English 
Daw. When an inquisition is made to the 
king’s use of anything, by virtue of office 
of him who inquires, and the inquisition is 
found, it is said to be office found. See 100 
U. S. 212, 484; Inquest of Office. 

OFFICE GRANT. See Grant. 

OFFICE OF A JUDGE. In English 
Law. A criminal suit in an ecclesiastical 
court, not being directed to the reparation 
of a private injury, is regarded as a proceed¬ 
ing emanating from the office of tfve judge , 
and may be instituted by the mere motion of 
the judge. But in practice these suits are 
instituted by private individuals, with the 
permission of the judge or his surrogate ; 
and the private prosecutor in any such 
case is, accordingly, said to promote the 
office of the judge. Coote’s Eccl. Practice; 
Moz. & W. 

OFFICER. One who is lawfully in¬ 
vested with an office. 

An office is a public charge or employ¬ 
ment ; and one who performs the duties of 
an office is an officer. Marshall, C. J., in 2 
Brock. 102. 

Executive officers are those whose duties 
are main ly to cause the laws to be executed. 

Legislative officers are those whose du¬ 
ties relate mainly to the enactment of 
laws, such as members of congress and of 
the several state legislatures. These offi¬ 
cers are confined in their duties by the 
constitution generally to make laws, 
though sometimes, in cases of impeach¬ 
ment, one of the houses of the legislature 
exercises judicial functions somewhat sim¬ 
ilar to those of a grand jury, by presenting 
to the other articles of impeachment, ana 
the other house acts as a court in trying 
such impeachment. 

Judicial officers are those whose duties 
are to decide controversies between indi¬ 
viduals, and accusations made in the name 
of the public against persons charged with 
violations of the law. 

Ministerial officers are those whose duty 
it is to execute the mandates, lawfully is¬ 
sued, of their superiors. 

Military officers are those who have com¬ 
mand in the army. Non-commissioned 
officers are not officers in the sense in 
which that word is generallv used ; 16 Ct. 
Cls. 214. 

Naval officers are those who are in com¬ 
mand in the navy. 

Officers are also divided into public offi¬ 
cers and those who are not public. Some 
officers may bear both characters : for ex¬ 
ample, a clergyman is a public officer when 
he acts in the performance of suoh a public 
duty as the marriage of two individuals; 4 
Conn. 209 ; and he is merely a private per¬ 
son when he acts in his more ordinary call¬ 
ing of teaching his congregation. See 4 
Conn. 134; 18 Me. 155. 

Officers are required to exercise the func¬ 
tions which belong to their respective 
offices. The neglect to do so may in some 
cases, subject the offender to an indict¬ 
ment ; 1 Yea tea 519; and in others he 
will be liable to the party injured; 1 



Yeates 506. 

Public office in the constitution means a 
permanent public trust or employment, not 
merely transient, occasional, or incidental; 
71 N. Y. 238. The term embraces the ideas 
of tenure, duration, emoluments, and du¬ 
ties ; 6 Wall. 385 ; but it has been held that 
duration and salary are not of the essence 
of public office, and that the duty of act¬ 
ing for and on behalf of the state consti¬ 
tutes an office ; 68 N. C. 497 ; even though it 
expires as soon as a single act is done ; 66 
N. C. 59. The true test is that it is a par¬ 
cel of the administration of government; 86 
N. C. 241 ; though it is a clerkship in a de¬ 
partment and the duties are confined 
within narrow limits; 8 Cal. 39; the term 
includes all persons in any public station 
or employment oooferred by government; 
id. 39. ft is said to depend upon the 
greater importance and dignity or the po¬ 
sition ; the requirement of an oath and 
perhaps of a bond, and usually upon the 
tenure; 40 Mich. 673. Officers of the 
United States are those nominated by the 
president and confirmed by the senate or 
those who are appointed under an act of 
congress, by the president alone, a court 
of law, or a head of a department; 99 U. 
S. 508 ; see 134 XL S. 303. The notification 
of the secretary of the navy is a valid ap¬ 
pointment asa passed assistant surgeon ; 95 
U. S. 762. It is generally true that a rela¬ 
tion arising out of a contract and depen¬ 
dent for its duration and extent upon the 
terms thereof is never considered an office ; 
36 Miss. 273 ; 2 Brock. 102. Not every em¬ 
ployment under the government is an 
office; 2 Brock. 96. The distinction be¬ 
tween officer and placeman is that the for¬ 
mer must take an oath of office, the latter 
not; 63 N. C. 199. 

Who are officers. The following have 
been held to be officers: All persons en¬ 
trusted with the receipt of public money; 
74 Pa. 124; the receiver of a national 
bank ; 2 Ben. 303; clerks in an executive 
department of the federal government; 10 
Ct. Cl. 426; a collector of city taxes, within 
the bankruptcy act of 1841; 7 Mete. 152; a 
representative in a state legislature ; 2 N. 
H. 246 (see infra); members of the boards 
of public safety and public works; secre¬ 
taries of such boards; assistant bailiff of 
the police court; and the stenographer of 
the said court, within the meaning of a con¬ 
stitutional provision that the salaries of 
publio officers shall be neither increased 
nor diminished during their term of office ; 
86 S. W. Rep. (Kan.) 944 ; a notary public, 
within the meaning of a constitutional 
provision that any public officer who shall 
travel on a free pass shall forfeit his office ; 
82 N. Y. Supp. 108, affirmed in 145 N. Y. 
434 ; a representative in congress; 77 N. Y. 
508; a selectman ; 53 N. H. 810 ; the presi¬ 
dent of a city council; 45 Ohio St. 196; a 
city superintendent of streets ; 106 Mo. 488; 
an assistant of the board of aldermen ; 3 


Hun 680; a deputy county clerk; 39 N. 
J. Eq, 126; a oounty solicitor duly elected ; 
128 Pa. 48; a notary public; 16 Ala. 72; a 
passed ass istant surgeon in the navy; 95 U. 
§7760; a cadet engineer, a graduate of the 
naval academy; 116 U. 9. 483; a clerk 
appointed by an assistant treasurer ; 6 Wall. 
385; a postmaster; 22 Cal. 836; judges and 
members of a state senate and house and 
state directors in corporations; 66 N. C. 
69 ; justices of the peace ; 78 Cal. 487 ; at¬ 
tendants of courts ; 83 N. Y. 872; a marshal 
of the United States; 4 Woods 692; a 
deputy marshal; 17 Fed. Rep. 150; a 
sheriff; 63 N. C. 199; 33 Conn. 109 ; a dep¬ 
uty state treasurer; 41 la. 693; an addi¬ 
tional paymaster in the army ; 6 Wall. 244; 
rims tees of the state university and direc¬ 
tors of a state institution for the deaf and 
dumb, penitentiary, etc.; 68 N. C. 467; the 
superintendent of a county penitentiary ; 
11 How. Pr. 240; the medical superinten¬ 
dent of a hospital for the insane; 29 Ohio 
St. 847 ; trustees of a state library ; 80 Cal. 
160; a deputy constable; 90 Mo. 869. As 
to a policeman, see 45 Conn. 191; 30 Hun 
896 ; 118 Pa. 895 ; a fire marshal; 49 N. Y. 
S. 1096. See 63 N. C. 0, where a long list 


of publio officers is given. 
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There is do federal statute expressly bear¬ 
ing upon removals from offloe, except § 
13 of the act of January 16, 1888—the 
Civil Servioe Act, relating to removal, 
etc., by reason of giving or refusing 
political contributions. The civil servioe 
rules of the executive are but regulations 
imposed by him upon his own actions or 
those of heads of departments, and do not 
confer upon an employe any property 
right in his office; 84 Feu. Rep. 551. Equity 
has no jurisdiction over the appointment 
and removal of public officers, whether the 
power is vested in exeoutive or adminis¬ 
trative boards or officers, or in a judicial 
tribunal; jurisdiction belongs-exclusively 
to courts of law; 171 U. S. 866. 

Equity has no jurisdiction over the apx 
pointment or removal of public officers ; 
the jurisdiction belongs exclusively to 
courts of law ; 124 U. S. 300; 64 Ala. 820 ; 
151 Ill. 41; 119 Ind. 481. But equity will 
prevent a breach of trust affecting public 
franchises, or some illegal act, under color 
or claim of right, affecting injuriously the 
property rights of individuals, and fidllng 
under one of the acknowledged heads of 
squity jurisprudence ; 55 N. Y. 390; 84 Fed. 
Rep. 554; and it is said that equity will 
protect the position of officers de facto 
against the interference of adverse claim¬ 
ants; High, Inj. § 1315; as by enjoining 
the dispossession of an officer, by force ana 
unlawfully, and compelling the defendant 
to resort to a remedy at law; 84 Fed. Rep. 
555. 

The president may remove a district 
attorney within four years of his appoint¬ 
ment ; 167 U. S. 334; where the history of 
the question is reviewed. By the repeal 
(act of 1887) of the Tenure of Office Act, 
congress intended to concede to the presi¬ 
dent the power of removal, if it ever took 
it from him ; id. 

In the absence of constitutional or statu¬ 
tory regulation, the power of appointment 
carries with it, as an incident, the power 
of removal ; 13 Pet. 280; 167 U. S. 3§4; 84 
Fed. Rep. 552. 

The Civil Service Act of 1891 is constitu¬ 
tional ; 83 Fed. Rep. 578. 

Department regulations cannot enlarge 
or restrict the liability of an officer on his 
bond ; 81 Fed. Rep. 684. 

The postmaster-general, when in the 
discharge of his duties, is not liable for 
damages on account of official communica¬ 
tions made by him within those duties, by 
reason of any personal motive that might 
be alleged to have prompted his action; 
161 U. S. 483. 

The United States is not liable for the 
non-feasance or misfeasance or neglect of 
its officers ; 141 U. S. 573. 

A person holding two different federal 
offices cannot draw pay for both for the 
same period; 10 Ct. Cl. 426. 

Congress cannot exercise the power of 
appointment to office; 147 U. S. 282. It 
may vest in the president the power to ap¬ 
point a vice-consul; 169 U. S. 331. 

The act, however tortious, of an execu¬ 
tive officer of a court, done under color of 
its process, is to be regarded as a proceed¬ 
ing of the court, with which courts of 
concurrent jurisdiction will not interfere; 
16 U. 8. App. 325. 

An act directing the employment of 
veterans in the labor service of the com¬ 
monwealth, etc., in preference to other 
persons, if such veterans are qualified for 
the work, is constitutional; 166 Hass. 589, 
three judges dissenting. 

One who accepts an office incompatible 
with one already held, ipso facto vacates 
the first office; 69 N. W. Rep. 82; 76 Hun 
146, Where the mayor of Detroit was 
elected governor of Michigan, it was held 
that he thereby vacated the former office ; 
70 N. W. Rep. 450. In Louisiana a con¬ 
stitutional officer may also hold a munic¬ 
ipal offloe ; 25 La. Ann. 188. Bee Office. 

A woman is eligible to the office of oourt 
olerk where there is no provision expressly 
requiring such olerk to be a man, though 
the word 44 he'* is used in the constitution 
of the state in declaring who is eligible to 
Office ; 89 8. W. Rep. (Mo.) 270. 
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The officers of a corporation are not, aa 
regards their criminal liability, a single 
person in respect to corporate acts, and 
therefore they may be guilty of conspiracy ; 
44 N. Y. Supp. 386. A college professor is 
not an offloer but an employee ; 21 Pa. 525. 

The word “ vacant” lias no technical nor 
peculiar meaning; it means empty, unoc¬ 
cupied ; as applied to an office—without 
an incumbent. An existing office without 
an incumbent is vacant, whether it be an 
old or a new one; 7 Ind. 320. Where a 
new office has been created and has not 
been filled, a vacancy exists; 5 Nev. Ill; 
7 Ind. 320 ; but see 51 Miss. 28. Where a 
newly appointed offloer fails to qualify as 
required Dy law, there is usually not a va¬ 
cancy, if, by law, the last incumbent holds 
over ; 44 Ohio St. 589 ; but it has been held 
that in such case there is a vacancy; 34 
La. Ann. 273 ; and so where the last incum¬ 
bent has no authority to hold over; 1 id. 
N. s. 753. 

Statutory provisions requiring a bond 
and oath or office are usually only directory ; 
it will suffice if the oath be taken and the 
bond given before a vacancy has been de¬ 
clared ; 33 Ala. 074 ; 95 III. 249, 593; but 
see 52 N. Y. 374 ; 77 Va. 205; 14 Fla. 277. 
See 10 L. R. A. 140. 

At common law, the refusal of a public 
officer to accept office was indictable ; 4 
Term 778; aucn is still the rule; 145 Ill. 
573. Mandamus will lie to compel a per¬ 
son to enter upon the discharge of the du¬ 
ties of an office ; 103 U. S. 471; 145 Ill. 573. 

A public officer may resign, but not till 
he has qualified; 25 Cal. 94. A resigna¬ 
tion, in the absence of any statute, should 
be tendered to the officer or body author¬ 
ized to act in filling the vacancy ; 103 U. S. 
471. The resignation of a public officer is 
not complete till acceptance ; 103 U. S. 
471; 87 Va. 089 ; 31 N. J. L. 107; contra, 
49 Ala. 402 ; 3 Nev. 506 ; 12 la. 405; 77 N. 
Y. 878. 

An unaccepted offer to resign may be 
withdrawn ; 10 Ind. 62; 32 Kan. 191 ;'and 
even without the consent of the person ac¬ 
cepting ; 10 Ind. 62 ; but not after accept¬ 
ance ; 45 Ind. 105; 14 Q. B, Div. 908 ; 49 
Ala. 402.. See 36 Am. St. Rep. 523; 25 L. 
R. A. 613. 

Term of office means “ a fixed and defi¬ 
nite period of time; ” 30 Am. & E. Corp. 
Cas. 351. When no time is mentioned m 
the law from which the term of office be¬ 
gins, it runs from the date of election; 7 
Ohio 7. 

Officers who are compelled to rely upon 
and act through subordinate officers and 
employers are not ordinarily responsible to 
the government for their misfeasance or 
non-feasance ; 52 N. Y. Supp. 197. 

As to officers of corporations, see Wood, 
Ry. ; Thomp. Corp. As to officers of a cor¬ 
poration as parties in patent cases, see In¬ 
fringement. As to service on corporation 
officers, see Foreign Corporations. 

See Mandamus ; Quo Warranto. 

See 72 Am. Dec. 179; Mechem, Publ. 
Off.; Service; Tenure of Office; Office; 
Longevity Pay ; Loan ; National Banks, 
and the titles of various public and cor¬ 
poration officials. 

The trustees of the city schools are "officers 
of the State,” since the city schools, including 
high schools, arc a part of the State’s common 
school system. 134 Ky. 494, 121 S. W. 411. 
See Employee ; Public Officer; Rule 
of Course. 

OFFICER DE FAC7TO. One who 
has the reputation of being the officer he 
assumes to be, and yet is not a good officer 
in point of law; 6 East 866. See Officer. 

One who discharges the duties of an office 
under color of title. One who, having been 
elected to an office, assumes to exercise its 
duties without having attempted to qualify, 
19 without color of title and not such an 
officer. Anderson; 83 Ky. 147. Not a 
mere usurper, nor yet within the sanction 
of law, but one who, colore officii, claims and 
assumes to exercise official authority, is 
reputed to have it. and the community 
acquiesces accordingly. 99 U. S. 24. 


OFFICIAL. In Old Civil Law. The 

person who was the minister of, or attend¬ 
ant upon, a magistrate. 

In Canon Law. The person to whom 
the bishop generally commits the charge 
of his spiritual jurisdiction beam this name. 
Wood, Inst. 30, 505 ; Merlin, Repert. 

OFFICIAL CAPACITY. The words 
‘in his official capacity” mean, when an 
officer, assuming to act as an officer and not 
as an individual, undertakes as an officer 
and not as an individual, to do something 
within the scope of his official powers. 1G4 
Ky. 80, 174 S. W. 801. 

OFFICIAL REFEREES. See Ref¬ 
erees, Official. 

OFFICIAL SOLICITOR TO THE 
COURT OF CHANCERY. An officer 
in England whose function is to protect 
the suitors’ fund, and to administer under 
the direction of the court, so much of it as 
comes under the spending power of the 
court. 

He was transferred to the High Court by 
I he Judicature Act, 1S73. In view of tI k? 
fact that the Court of Chancery is gone, lie 
is now known as the Official Solicitor of the 
Supreme Court. When so directed, he acU 
for persons suing or being sued in forma 
pauperis; he acts generally as solicitor in 
eases in which the Chancery Division 
requires his services as solicitor : he visits 
[Arsons in custody for contempt, etc. 
Byrne. 

OFFICIAL TRUSTEES OF CHAR¬ 
ITIES. Charity commissioners in Eng¬ 
land, created by 16 & 17 Viet. c. 137, and 
amended by 18 & 19 Viet. c. 24. 

Of Charity Lands. The secretary of 
the Charity Commissioners in England. lie 
is a corporation sole for the purpose of taking 
and holding real property and leaseholds 
upon trust for an endowed charity in eases 
where it appears to the court desirable to 
vest in him. He is a bare trustee, the 
possession and management of the land 
remaining in the jx’raons acting in the ad¬ 
ministration of the charity. 

Of Chari table Funds. Person - in whom 
the money, stocks or investments of any 
endowed charity may be vested (either 
voluntarily or by order of the court) for the 
purpose of security or convenient adminis¬ 
tration. They are appointed by the Charity 
Commissioners, with the approval of the 
Treasury, and form a corporation. Byrne. 

OFFIC IAL USE. An active use be¬ 
fore the statute of uses, which iniposed 
some duty on the legal owner or feoffee to 
uses, as a conveyance to A with directions 
for him to sell the estate and distribute the 
prooeeds amongst B, C, and D. To en¬ 
able A to perform this duty he had the 
legal possession of the estate to be sold. 
Wharton. 

OFFICIARHS NON FACIENDIS 
VEL AMOVENDIS. A writ addressed 
to the magistrates of a corporation, requir¬ 
ing them not to make such a man an offi¬ 
cer, or to put one out of the office he has, 
until inquiry is made of his manners, etc. 
Reg. Ong. 120. 

OFFICINA JUSTITUE. The work¬ 
shop or office of justice. In English 
Law. The chancery was formerly so 
called, because all writs issued from it, 
under the great seal, returnable into the 
courts of common law. See Chancery. 

OFFICIO, EX, OATH OF. A n oath 
whereby a person might be obliged to make 
any presentment of any crime or offence, 
or to confess or accuse himself of any 
c riminal matter whereby he might be 
liable to any censure, penalty, or punish¬ 
ment. 8 BlaL Com. 447. 

This oath was made use of in the spiritual 
courts as well aa in criminal cases of ecclesias¬ 
tical cognizance, as in matters of civil right. 
When the high commission court, (which 
made a most extravagant and illegal use of 
the oath) was abolished by statute, this 


oalh ex officio was abolished with it. R &- 
L. Diet. ; Brown ; 3 Bl. Corn. 117. 

OFFICIOUS WILL. A testament by 
which a testator leaves his property to hu* 
family. Sand. Just. Inst. 207. 

OFFSET. See Set-off. 

OFFSPRING-. The word offspring in 
its proper and natural sense extenefs to any 
degree of lineal descendants and has the 
same meaning as issue. 32 L. J. Cb. 373. 

OHIO. One of the states of the Ameri¬ 
can Union. 

MaaaachuMtts, Connecticut and Virginia clalmedL 
under their respective charters, the territory lying 
northwest of the river Ohio At the solicitation or 
the continental congress, these claims were, soon 
after the close of the war of Independence, ceded to 
the United States. Virginia, however, reserved the 
ownership of the soil of three million seven hundred 
thousand acres between the Scioto and the Little 
Miami rivers, for military bounties to the soldiers 
of her line who had served in the revolutionary war; 
and Connecticut reserved three million six hundred 
and sixty sir thousand acres in northern Ohio, now 
usually called the “ Western Reserve ” The history 
of these reservations, and of the several 1 pur¬ 
chases ” under which land-titles have been Required 
in various parts of the state, will he found in A)- 
hachi's Annals of the West m tin* Preliminary 
Sketch of the History of Ohio, in the first volume of 
Chase's Statutes of Ohio, and in Swan's I.imd Laws 
of Ohio. The conflicting titles of the states having 
been extinguished, congress, on July Id. ]?SV. passed 
the celebrated ordinance for the government of tlm 
territory northwest of the river Ohio 1 Curw lU-v. 
Stat. of OhioHfi. It provided for the equal dtstribu 
tioo of the estates of intestates among their chil¬ 
dren, gave tho widow dower as at common law , 
regulated the execution of wills and deeds, securer! 
perfect religious toleration, the right of trial l.y 
jury, judicial proceedings according to the coiiim* 
of the common law, Die benefits of the writ of 
habeas forpus, security against cruel and unusual 
punishments, the right of reasonable bail, (he in¬ 
violability of contracts and of private property, and 
declared that "there shall he neither slavery ior 
involuntary servitude in the said territory, other¬ 
wise than in the punishment of crimes whereof the 
party shall have l>een duly convicted." 

These provisions have been, in substance, Incor¬ 
porated into the constitution and laws of Ohio, as 
well as of the other states which have since been 
formed within " the territory.” The ordinance has 
been held to be a mere temporary statute, which 
was abrogated by the adoption of the constitution 
of the United States. 1 McLean 33fi; 9 id. 22ti; 3 
How, 212, 589 ; 10 id. 82, 232. bee Ordinance ok 
1787. 

On the 80th of October, 1802, congress passed an 
act making provision for the formation of a state 
constitution, under which, in 1803, Ohio was ad¬ 
mitted Into the Union, under the name of " the 
State of Ohio.” This constitution was never sub¬ 
mitted to a vote of the people It continued to he 
the organic law of Ohio until September 1, 1851 
when it was abrogated by the adoption of the 
present constitution. 

The bill of rights which forms a part of this c« *i- 
stitutiou contains the provisions common to suc h 
instruments in the constitutions of the different 
6tates. Such are the prohibitions against any laws 
impairing the right or peaceably assembling to con¬ 
sult for the common good, to hear arms, to have a 
trial by jury, to worship uccording to the dictates 
of onea own conscience, to have the benefit of the 
writ of habeas coi-pits, to be allowed reasonable bail, 
to be exempt from excessive fines and cruel and 
unusual punishment, not to be held to answer for a 
capital or otherwise infamous crime unleas on pre¬ 
sentment or indlctmeut.of a grand jury, to have a 
copy of the indictment, the aid of counsel, compul¬ 
sory process for witnesses, a sj>eedy and public; 
trial, to be privileged from testifying against one's 
self, or from being twice put In jeopardy for the 
same offence. Provision is Also made against the 
existence of slavery, against transporting offenders 
out of the state, against Imprisonment for debt 
unless in cases of fraud, against granting hereill 
tary honors, against quartering soldiers in private 
houses, for the security of persons from unreason¬ 
able arrest or searches, and for the freedofa of 
>peech and the press. 

OIL. Petroleum or rock oil is a mineral 
substance obtained from the earth by pro¬ 
cess of raining, and the land from which it 
is obtained is called mining land ; 49 N. E. 
Rep. (Ohio) 399; 110 Pa. 813. It is a part 
of the realty ; id.; 88 Pa. 198. But it is held 
that a reservation of “all timber suitable 
for sawing, also all minerals,’’ will not in¬ 
clude petroleum, the ordinary meaning of 
the word minerai overcoming the technical 
meaning ; 101 Pa. 36. 

A property owner has a right to drill for 
oil through a stratum of coal belonging to 
another; 152 Pa. 280. A contract giving 
the right to explore for oil, and if any be 
found, to sink wells, is a license only ; 55 
Pa- 164- A lease of land with the right to 
bore for oil is a lease and not a sale of the 
oil: 129 Pa. 94. 

Oil produced from wells on lands leased 
for oil purposes during the owner’s life is 
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imvnn’ ; 188 FV 606. Where a life tenant 
united with a remainderman in a leasing 
nrtr oil territory, the court appointed a 
trustee to hold and invest the royalties and 
juy the income to the life tenant, and nt 
her death, the principal to the remainder¬ 
man ; 174 Fa. 425. A life tenant cannot 
lease nnr oil territory, never operated be¬ 
fore her title accrued; 179 Pa. 871. 

When oil reaches a well and is produced 
at thesurfatv. it becomes personal property; 

49 N. E. Rep. (Ohio) 899. As to whether 
one holding oil on storage who converts it 
to his vise is guilty of larceny as bailee, see 

83 Pa. 475. 

See Bryan, Petroleum and Natural Gas ; 
as to oil leases, see 81 L. R. A. 678 : as tc 
liability for rent on oil leases, see 88 L. R. 

A. 847 ; as to assignment of an oil lease, see 

84 L. R. A. 63. See Natural Gas; Emi¬ 
nent Domain 1 ; Pipe Lines ; Mines and 
Mining ; Waste. 

OKLAHOMA. The name of one of the 
states ot tne United States of America. 

OLD BAILY SESSIONS. From 

time immemorial these sessions had exer¬ 
cised criminal jurisdiction over approxim¬ 
ately the same area as that now within the 
jurisdiction of the Central Criminal Court 
of England, which was substituted for it by 
the Central Criminal Court Act, 1834. 
Byrne. See Central Criminal Court. 

OLD CODE. A code which came into 
operation under .Justinian on April 7, 529. 
and came into force six weeks later. Just¬ 
inian. on February 13 of the preceding year, 
had appointed a commission of ten jurists 
and others to consolidate into a single code 
rhe Gregorian, Hcrmogcnian, and Theodos¬ 
ia n codes, and the novels of the emperors 
subsequent to A.D. 438. They were instruc¬ 
ted. ''suppressing preambles, repetitions, 
contradictory and disused clauses, to collect 
and classify the laws under proper titles, 
adding, cutting down, modifying, compres¬ 
sing, if need be, several constitutions into a 
siDgle enactment, -so as to render the sense 
more clear, and yet preserve in each title 
the chronological order, so that this order 
mav be noted by position in the code as 
well 2 is by date." The work was divided 
inio twelve books. Hunter, Rom. L. 90. 
See New Code. 

OLD-LINE MUTUAL COMPANY. 

See Insurance, Assessment Insurance. 

OLD-LINE POLICIES. Sec In¬ 
surance, Assessment Insurance. 

OLD NATURA BREVIUM. The 
title of an English book, so called to dis¬ 
tinguish it from Fitzherbert’s work entitled 
Nature Brevium. It contains the writs 
most in use in the reign of Edward III., 
together with a short comment on the ap¬ 
plication and properties of each of them. 

OLD STYLE. The mode of reckoning 
time in England until the year 1752, when 
the New Style, at present in use, and 
which had prevailed in the Roman Catho¬ 
lic countries of the continent since 1583, 
was introduced. According to the O. 8., 
the year commenced on the 25th of March 
and every fourth year was a leap-year, in¬ 
stead of, as now. but 97 leap years in 400 
years ; Moz. & W. 

OLD TENURES. The title of a small 
tract, which, as its title denotes, contains 
an account of the various tenures by 
which land was holden in the reign of 
Edward III. This tract was published in 
1719, with notes and additions, with the 
eleventh edition of the First Institutes, 
and reprinted in 6vo in 1764, by Sergeant 
Hawkins, in a selection of Coke’s Law 
Tracts. 

OLBO M ARflARIW K. Artificial but¬ 
ter made out of animal fat, milk, and 
other substances ; imitation butter. An - 
derson’s L. Diet. 

Oleomargarine is a recognized article of 
food and commerce, and being thus a law¬ 
ful article of commerce It cannot be 


wholly excluded from Importation Into a 
state from another state where it was 
manufactured, though the former state 
may so regulate the Introduction as to In- 
sure purity, without having the power 
totally to exclude it; 171 U. S. 1. 

The New Hampshire Act prohibiting the 
sale of oleomargarine unless it is of a pink 
color is invalid as being, in necessary 
effeot, prohibitory. The act is not an In¬ 
spection law, it provides for no inspection, 
and apparently none was intended. It is 
an absolute prohibition of the sale of an 
article of commerce ; 171 U. S. 80. 

The Massachusetts Act of March 10th, 
1891, “to prevent deception in the manu¬ 
facture and sale of imitation butter,” in 
its application to the sales of oleomarga¬ 
rine artificially colored and brought into 
Massachusetts, is in conflict with the com¬ 
merce clause of the federal constitution ; 
155 U. 8. 461. 

The legislature of a state has the power 
to determine, as a matter of state policy, 
whether to permit the manufacture and 
sale of oleomargarine within the state or 
entirely to forbid the same, so long as the 
legislation is confined to the manufacture 
and sale within the state; 127 U. S. 678, 
explained in 171 U. 8. 16. 

Under its taxing power and in connec¬ 
tion with the internal revenue system, 
congress has passed a law defining butter 
and oleomargarine and imposing a tax 
upon and regulating the sale, etc., of oleo¬ 
margarine. See 144 U. S. 677. 

In many of the states the manufacture 
and sale of this substance are prohibited by 
statute, unless made in a specified form 
and i» such manner as will inform the 
buyer as to its real character. 

in England, all packages must be 
marked, as must each parcel exposed for 
sale. See [1895] 2 Q. B. 667. 

See Original Package. 

OLERON, LAWS OF. See Code. 

OLIGARCHY (Gr. bXiyo c and apxv* 
The government of a few). A name given 
to designate the power which a few citi¬ 
zens of a state have usurped, which ought 
by the constitution to reside in the people. 
Among the Romans, the government 
degenerated several times into an oligar¬ 
chy,—for example, under the decemvirs, 
when they became the only magistrates in 
the commonwealth. See Government. 

OLOGRAPH. A term which signifies 
that an instrument is wholly written by 
the party. See La. Civ. Code, art. 1581; 
Code Civ. 970; 5 Toullier, n. 357 ; 1 8tu. 
Low. C. 327. See Testament ; Will ; 
Beach, Wills 10. 

OMISSION. The neglect to perform 
what the law requires. 

When a public law enjoins on certain offi¬ 
cers duties to be performed by them for 
the puhlic, and they omit to perform them, 
they may be indicted : for example, super¬ 
visors of the highways are required tore- 
pair the public roads ; the neglect to do bo 
Will render them liable to be indicted. 

When a nuisance arises in consequence 
of an omission, it cannot be abated, if it 
be a private nuisance, without giving 
notice, when such notice can be given. 
See Commission ; Nuisance. 

OMITTED PROPERTY. Property 
which is not assessed at all; but proj>erty 
which by mistake has been apportioned to 
the wrong subdivision or municipality may 
not be treated as “omitted property" by 
the county or subdivision where it should 
have been assessed. 154 Ky. 673, 159 S, W, 
538. 

OMNIA PEBFORMAVTT (Lat. he 
has done all). In Pleading. A good 
plea in bar where all the covenants are in 
the affirmative. 1 Me. 186. 

OMNIBUS. For all; containing two 
or more independent matters. Applied to 
a count in a declaration, and to a bill of leg¬ 
islation, and perhaps to a clause in a will, 
which comprises more than one general 


subjeot. M Pi- 438; 14 Md. 198. See In 
Omnibus. 

OMNIUM (Lat.). In Mercantile 
Law. A term used to express the aggre¬ 
gate value of the different stock in which 
a loan is usually funded. 2 Esp. 861 ; 7 
Term 680. 

ON. As denoting contiguity or 
neighborhood, it may denote near to as 
well as at; 45 Mo. 849; and has been held 
to be interchangeable with upon. 19 Wall.. 
264 ; 85 Va. 138. It is not equivalent to 
immediately on ; 12 Kan. 25. 

Upon; at ; near to. Anderson. A deed 
described land as "on a railroad." Held, 
that "on,” as denoting contiguity or neigh¬ 
borhood, may mean os well "near to" as 
"at." Id.; 45 Mo, 351. A vessel may be in 
distress "on the shore” without being 
actually in contact with the shore. Id.; 46. 
L. T. 907. "On a decree" being made means 
after the decree is made—contemporane¬ 
ously or immediately after. Id.; 3 P. D. 50. 

ON OR ABOUT. A phrase used in 
reciting the date of an instrument referred 
to. 

ON ACCOUNT OF WHO M IT 
MAY CONCERN, FOR WHOM IT 
MAY CONCERN. A clause in policies 
of insurance, under which all are insured 
who have an insurable interest at the time 
of effecting the insurauce and who were 
then contemplated by the party effecting 
the insurance. 3 Pars. Marit. Law 30. 

ON ALL FOURS. A phrase used to 
express the idea that a case at bar is in all 
points similar to another. The one is said 
to be on all fours with the other when the 
facts are similar and the same questions of 
law are involved. See In Omnibus, 

ON OR BEFORE. The words "on 
or before" inserted in a stipulation to do an 
act, or pay money, entitles the parly stipu¬ 
lating, to perform at any time before the 
day, and upon performance or tender and 
refusal, he is immediately vested with all the 
rights which would have attached, if per¬ 
formed on the dny. 6 J. J. Marshall {Ky.) 
156. 

ON BEHALF. Where security is to 
be given on behalf of a person it cannot 
be ^iven b T th e P^ron himself. L. R. 4 C. 

ON BOARD. A devise of goods on 
board a ship may pass goods on board at 
the date of the will, but afterwards re¬ 
moved. 1 Ves. Sen. 271. 

ON CALL. There is no legal differ¬ 
ence between an obligation payable “ on 
demand” and one payable “on call." 22 
Gratt. 609. 

ON CONDITION. "On condition” 
was interpreted as meaning a covenant or 
agreement. 211 U. S. 582. 

ON DEMAND. A promissory note 
payable on demand is a present debt and 
is payable without demand. 39 Me. 494. 
It is payable the instant the note is signed ; 
no demand is necessary prior to hringing 
an action ; 2 M. & W. 481; 29 L. J. Ex. 
877 ; 34 Ch. D. 566. 

ON DUTY. As used in the Sixteen 
Hour Law of 1907 means "to be actually 
engaged in work or to be charged with 
present responsibility for such should the 
occasion for it arise." 197 Fed. 629. Sec 
Sixteen Hour Law. 

For one to be "on duty" means that he 
must be in a position and in condition to see 
and hear that he exercise the same degree 
of care and diligence that an ordinarily 
prudent person would exercise. 163 Ky 
146. 173 8. W. 373. 

ON STAND. A term used in the law 
of landlord and tenant. A tenant of a 
farm who cannot carry away manure but 
has the right to sell it to his successor, is 
said to have the right of on stand on the 
farm for it till he can sell it; he may main¬ 
tain trespass for the taking of it by the 


ONE MAN COMPANY 


874 


incoming tenant before it is sold. See 16 
East 116. 

ONE MAN COMPANY. See Pro¬ 
moters. 

ONERANDO PRO RATA POR- 
TIONI8. A writ that lay for a joint 
tenant, or tenant in common, who was 
distrained for more rent than his propor¬ 
tion of the land came to. Reg. Orig. 182. 

(By charging according to the proportion 
(or quantity).] Reg. 

ONER ART NON (Lat. ought not to 
be burdened). In Pleading. The name 
of a plea by which the defendant says that 
he ought not to be charged. It is used in 
an action of debt; 1 Saund. 290, n. a. 

ONERATIO. A lading ; a cargo. 

ONER IS FERENDI (Lat. of bearing 
a burden). In Civil Law. The name of 
a servitude by which the wall or pillar of 
one house is bound to sustain the weight 
of the buildings of the neighbor. 

The owner of the servient building is 
bound to repair and keep it sufficiently 
strong for the weight it has to bear. Dig. 
8. 2. 23. 

ONEROUS CAUSE. In Civil Law. 

A valuable consideration. 

ONEROUS CONTRACT. In Civil 
Law. One made for a consideration 
given or promised, however small. La. 
Civ. Code, art. 1767. 

ONEROUS PEED. In Scotch Law. 

A deed given for valuable consideration. 
Bell, Diet. ; CONSIDERATION. 

ONEROUS GIFT. The gift of a 
thing subject to certain charges imposed 
by the giver on the donee, rothier, Obi. 

ONEROUS TITLE. Under the Span¬ 
ish and Mexican law that which was created 
by a valuable consideration, as the pay¬ 
ment of money, the rendition of services, 
and the like, or by the performance of con¬ 
ditions or payment of charges to which the 
property was subject. See 13 Cal. 468 ; 8 
La. 433 ; 20 id. 242. 

ONOMASTIC. A term applied to a 
signature which is in a different hand¬ 
writing from the body of the instrument. 
2 Benth. Jud. Ev. 460. 

ONUS EPISCOPATE. Anoient 
customary payments from the olergy to 
their diocesan bishop, of synods, pentacos- 
tals, etc. 

ONUS IMPORT ANDI . The charge 
of importing merchandise, mentioned in 
12 Car. II. c. 28. 

ONUS PROBANDI (Lat.). In Evi¬ 
dence. The burden of proof. 

It is a general rule tnat the party who 
alleges the affirmative of any proposition 
shall prove it. It is also a general rule 
that the onus probandi lies upon the party 
who seeks to support his case by a partic¬ 
ular fact; for example, when to a plea of 
infancy the plaintiff replies a promise after 
the defendant had attained nis age, it is 
sufficient for the plaintiff to prove the 
promise, and it Lies on the defendant to 
show that he was not of age at the time; 
1 Term 648. But where the negative in¬ 
volves a c riminal omission by the party, 
and, consequently, where the law, by vir¬ 
tue of the general principle, presumes his 
innocence, the affirmative of the fact is 
also presumed. See 11 Johns. 518; 19 id. 
345 ; 9 Mart. La. 48; 3 Mart. La. N. s. 576. 
The burden of proof of the want of mental 
capacity of a person at the time of his 
marriage is on those asserting it, in the 
absence of proof of a confirmed condition 
of lunacy or idiocy prior to such marriage ; 
159 Pa. 684. 

In general, wherever the law presumes 
the affirmative, it lies on the party who de¬ 
nies the fact to prove the negative; as 
when the law raises a presumption ns to 
the continuance of life, the legitimacy of 
children born in wedlock, or the satisfac¬ 
tion of a debt. See, generally, 1 Phil. Ev. 


156; 1 Stark. Ev. 378 ; Rose. Civ. Ev., 16th 
ed. 94; Rose. Cr. Ev., 8th ed. 17; Bull. N. 
P. 298 ; 2 Gall. 485; 1 M’Cord 573 ; 1 Houst. 
44; 12 Viner, Abr. 201; Tayl. Ev. 843; 1 
Greenl. Ev. 79; Whart. Ev. 353. As to 
shifting of burden of proof, see, generally, 
44 La- Ann. 1043; 44 Mo. App. 141; 90 
Tenn. 638. 

The party on whom the ontts probandi 
lies is entitled to begin, notwithstanding 
the technical form of the proceedings; 1 
Stark, Ev. 584. See Burden op Proof ; 
Opening and Closing ; Negative. 

OOPHORECTOMY. Ovariotomy. 
The removal of on"' or both of (he ovaries. 
Webster. 

OPEN. To begin. He begins or opens 
who has the affirmative of an issue. 1 
Greenl. Ev. § 74. 

To open a case is to make a statement of 
the pleadings in a case, which is called the 
opening. This should be concise, very dis¬ 
tinct, and perspicuous. Its use is to enable 
the judge and jury to direct their attention 
to the real merits of the case and the 
points in issue ; 1 Stark. 439 ; 2 id. 317. 

To vacate; to relieve a party who has 
an equitable right to such relief against a 
proceeding which is to him a formal or 

legal bar; to allow a re-discussion on the 
merits. 

For example, to open a rule of court. 2 
Chitty, Bail 265 ; 5 Taunt. 628 ; 1 Mann. & 
G. 555 ; 7 Ad. & E. 519. To open a judg¬ 
ment or default; 4 R. 1. 824; 1 Wise. 631. 
See Opening a Judgment. To open an ac 
count: to make a judicial announcement, 
that a party, e. g. an executor, shall not be 
absolutely bound by the account he has 
rendered, but may show that it contains 
errors to his prejudice. To open a mar¬ 
riage settlement or an estate-tail; i. e. to 
allow a new settlement of the estate. To 
open biddings \i. e. to allow a re-sale. See 
Opening Biddings. To open a contract; 
44 Me. 206; a highway; 37 N. J, L. 14. 

OPEN ACCOUNT. A running or un¬ 
settled account ; not completely settled, 
but subject to future adjustment. 1 Ala. 
62 ; 6 id. 438 ; 21 La. Ann. 406 ; 1 Ga. 275 ; 
18 Oregon 414. 

OPEN FOR BUSINESS. A store 
is open for business when, aooording to 
custom, the door is locked after dark, but 
customers can get in by knocking. 15 S. 
W. Rep. (Ark.) 1034. See Insurance. 

OPEN COMMISSION. A commis¬ 
sion without written interrogatories issued 
out of any one of certain courts of record, 
an issue of fact having been joined in that 
court, to take the testimony of witnesses, 
not within the state, but within the United 
States and Canada ; N. Y. Code Civ. Proc. 
§ 898, 894, 897. The application for an 
open commission will be denied where 
there is reason to believe that a commis¬ 
sion with interrogatories will develop 
all the facts bearing upon the case. 17 
Weekly Dig. (N. Y.) 17. 

OPEN COURT. A court formally 
opened and engaged in the transaction of 
all judicial functions. 45 la. 501. 

A court to which all persons have free 
access as spectators while they conduct 
themselves in an orderly manner. 

The term is used in the first sense as dis¬ 
tinguishing a court from a judge sitting in 
chambers or informally for the transaction 
of such matters as may be thus transacted. 
See Chambers ; Court. 

In the second sense, all courts in the 
United 8tates are open; but in England, 
formerly, while the parlies and probably 
their witnesses were admitted freely in the 
courts, all other persona were required to 
pay in order to obtain admittance. Stat. 
18 Edw. I. cc. 42,44 ; Barr on the 8tat,'126, 
127. See Prin. of Pen. Law 165. 

In a trial for criminal assault, the court, 
In the interest of publio morality and to 
prevent undue publicity, ordered thei ex¬ 
clusion of all persons not connected by ties 
of friendship or blood with the accused or 
complaining witnesses. Newspaper report¬ 


ers were also permitted to remain. It was 
held that the constitutional requirements 
of a public trial must be interpreted in the 
broadest sense, and that any restriction of 
the public’s right to be present rendered 
the trial illegal; Mich. Sup. Ct. 1897, 55 
Alb. L. J. 429. 

* In most of the states the constitution 
provides that persons accused shall have 
a speedy public trial; Stimson, Am. Stat, 
L. § 131. This lias been construed to mean 
that “ the doors of the court-room are ex¬ 
pected to be kept open, the public are en¬ 
titled to be admitted, and the trial is to be 
public in all respects . . . with due regard 
to the size of the court-room and the con¬ 
veniences of the court, the right to exclude 
objectionable characters and youth of ten¬ 
der years, and to do other things which 
may facilitate the proper conduct of the 
trial;” 103 Cal. 242; in this case a convic¬ 
tion of assault with intent to commit rape 
waa reversed because against defendant’s 
objection all persons were excluded except 
the officers of the court and the defendant; 
id. See 65 Cal. 223. In a trial of a civil 
case of trespass for adultery the judgment 
was reversed because all but parties and 
witnesses were excluded ; 80 Me. 80. 

Judge Cooley says that the requirement 
of a public trial is for the benefit of the ac¬ 
cused, but it is fairly met if a reasonable 
number are admitted ; Const. Lim. 812. 

In California the court may direct the 
trial of issues of fact in private; Cal. 
Code, C. P. § 125; but this act does not 
authorize the court to forbid the publica¬ 
tion of the testimony, and when such an 
order was made judgment of guilty of 
contempt against a newspaper publisher 
was reversed; 99 Cal. 526. On a trial 
for assault with intent to kill, the 
court-room was cleared and all persons ex¬ 
cluded except officers of the court, press 
reporters, and friends of defendant; the 
order was made on behalf of defendant, 
who was liable to be excited by a crowd, 
as well as to preserve order, and it was 
held that her right to a public trial was 
not violated ; 14 Pac. Rep. (Cal.) 849. 

See 15 Am. L. Rev. 427; 89 Mich. 276; 
s.c. 28 Am. St. R. 294, where the subject 
is fully discussed. See In Camera. 

OPEN A CREDIT. To accept or pay 
the draft of a correspondent who has m/t 
furnished funds. Pardessus, n. 296. 

OPEx? ENTRY. See Entry. 

OPEN INSOLVENCY. The condi¬ 
tion of a person having no property, within 
the reach of the law, applicable to the 
payment of any debt. 8 Blackf. 305. 

OPEN LAW. The waging of law. 
Magna Charta, c. 21. 

OPEN POLICY. An open policy is 
one in which the amount of the interest of 
the insured is not fixed by the policy, and 
is to be ascertained in case of loss. See 
Policy. See Running Pol toy 

OPENING. In American Praotioe. 

The beginning. The commencement. The 
first address of the counsel. 

The opening is made immediately upon 
the impanelling of the jury: it embraces 
the reading of such of th» pleadings as 
may be necessary, and a brief outline of 
the case as the partv expects to prove it, 
where there is a trial, or of the argument, 
where it is addressed to the court. 

OPENING BIDDINGS. Ordering a 
re-sale. When estates are sold under de¬ 
cree of equity to the highest bidder, the 
court will, on notice of an offer of a suffi¬ 
cient advanoe on the price obtained, open 
the biddings , i. e. order a re-sale. But this 
wlill not generally be done after the con¬ 
firmation of the certificate of the highest 
bidder. So, by analogy, a re-sale lias oeen 
ordered of an estate sold under bank¬ 
ruptcy. Sugd. Vend, 90; 22 Barb. 107 ; 8 
Md. 822; 18 Gratt. 639 ; 4 Wise. 242 ; 81 
Miss. 514. 

In England, by stat. 80 & 81 Viet. c. 48, 
s. 7, the opening of hiddings is now allowed 
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only in omm of fraud or misconduct in the 
•ale; Wroa R. P. The courts of this 
country also will not (generally open the 
biddings merely to obtain a higher price, 
but require irregularity, fraud, or gross 
inadequacy of pnoe to be shown. 

OPENING AND GLOBING. After 

the evidence is all in, the plaintiff has the 
privilege of the opening and closing o* 
summing up speeches to the jury ; in the 
closing address he should confine himself 
to a reply to defendant’s speech. It seems 
doubtful whether it is within the discre¬ 
tion of the court to interfere with this 
established mode of procedure ; at least it 
should only be done with great caution; 
88 Mich. 884 ; 38 Ohio 234 ; 8 Daly 61; 16 
West Jur. 18; 56 N. Y. 402 ; 87 Ky. 410. 
Rut in some courts it is the practice for 
the defendant’s counsel to open to the jury, 
followed by the plaintiff’s counsel. Sed 
Best’s Right to Begin and Reply ; Trial. 

In English Practice. The address 
made immediately after the evidence is 
closed. Such address usually states— first, 
the full extent of the plaintiff's claims, and 
the circumstances under which they are 
made, to show that they are just and 
reasonable; second , at least an outline of 
the evidence by which those claims are to 
be established ; third, the legal grounds 
and authorities in favor of the claim or of 
the proposed evidence ; fourth, an antici¬ 
pation of the expected defence, and state¬ 
ment of the grounds on which it is futile, 
either in law or justice, and the reasons 
why it ought to fail. But the court will 
sometimes restrict counsel from an antici¬ 
pation of the defence ; 3 Chitty, Pr. 881. 

OPENING A COMMISSION. See 

Courts op asawk. and Nisi Prius. 

OPENING A JUDGMENT. In 

Practice. An act of the court by which 
a judgment is so far annulled that it cannot 
be executed, although it still retains some 
joalities of a judgment: as, for example, 
ite binding operation or lipn upon the real 
astate of the defendant. 

The opening of the judgment takes place 
when some person having an interest makes 
affidavit to facts which, if true, would 
render the execution of such judgment 
inequitable. The judgment is opened so as 
to be in effect an award of a collateral issue 
to try the facts alleged in the affidavit; 6 
W. & S. 488. 

The rule to open judgment and let 
defendant into a defence is peculiar to 
Pennsylvania practice, and is a clear 
example of the system of administering 
equity under common-law forms. By 
practice it is confined to judgments by 
default and those entered on warrants of 
attorney to confess, etc. It was, however, 
devised in the absence of a court of chan¬ 
cery, as a substitute for a bill in equity, to 
enjoin proceedings at law; Mitchell’s 
Motions and Rules ; 49 Pa. 365; 8 Phila. 
553 ; 2 Watts 379 ; 6 W. N. C. 484. 


cause against it, it is usual for the party at 
whose instance the rule was obtained to 
cons nt to have the rule opened, by which all 
the proceedings subsequent to the day when 
cause ought to have been shown against it aro 
in effect nullified and the rule is then argued 
in the ordinary way. R. A L. Diet.; Brown. 

Opening a rule is where the court allows 
the propriety of a rule to be again open for 
argument after it has been made absolute. 
Where a rule has issued improvidently 
through a mistake of the officer of the court , 
or in a caee in which the court had no juris¬ 
diction to grant it, the court will allow it to 
be opened for the purpose of correcting the 
mistake or discharging the rule; but this 
will not in general be done on any other 
ground. Abbott; Lush Pr. (Steph.) 662. 

OPERA. See Copyright. 

OPERAS!. Such tenants under feudal 
tenures, as held some portion of land by 
the duty of performing bodily labor and 
servile works for their lord. 


OPERATING EXPENSES. They 
are, broadly speaking, those which it is 
reasonably necessary to incur for the pur¬ 
pose of keeping up a railroad (to which the 
term is commonly applied) as a going con¬ 
cern, or, as it is sometimes expressed, those 
which conduce to the conservation of the 
property. Short, Railw. Bonds § 653. 

The term, when used in a reorganization 
plan, does not include money spent on 
steel rail betterments, or on steamers owned 
by the company to make them more effi¬ 
cient, or on the purchase of freight engines 
and coal cars; 94 Fed. Rep. 582. Under a 
Massachusetts statute, it was held that 
damage to property at a railroad crossing 
must be considered as operating expenses ; 
124 Mass. 154. See 188 Mass. 122 ; 124 Mass. 
527. Judgments against a receiver for 
damages to persons by negligence are a 
part of the operating expenses; 79 Fed. 
Rep. 112. All outlays maae by a receiver 
in the ordinary course, with a view to 
advance and promote the business of the 


road and render it profitable and successful, 
are fairly within the receiver’s discretion ; 
this will include not only keeping the road 
and rolling stock in repair, but also provid¬ 
ing such additional accommodations, stock, 
and instrumentalities as the necessities of 


the business may require ; 1 Woods 331. 
The court will authorize the purchase of 
new rails; 62 Fed. Rep. 771; and the pay¬ 
ment of reasonable office rent; 1 Woods 
331; and the payment of interest on money 
which a receiver has beeu obliged to borrow; 
id.; and of traffic balances on connecting 
roads; 64 Ala. 603 ; and rebates on freight; 
1 Woods 331. 


Damages paid to the owners of goods lost 
in transportation and for injury to prop¬ 
erty during a receivership will be allowed 
in the receiver’s account of earnings; 93 
U. S. 352; such claims stand upon the 
same footing as the other expenses of ad¬ 
ministration ; Short, Railw. Bonds § 669 ; 
62 Miss. 271 ; 80 N. Y. 458. 


OPENING OP A POLICY OP IN- 
8URANCE. The question has been made 
whether, and in what cases, if any, the 
valuation in a valued policy shall be opened. 
The valuation, being a part of the agree¬ 
ment of the parties, is not to be set aside 
as between them in any case. The question 
is, how shall it be treated where only a 
part of the subject insured and valued is 
put at a risk, and also in the settlement of 
a particular average ? and the answer is 
the same in both cases : viz., when the 
proportion or rate per oentum put at risk or 
lost is ascertained, the agreed valuation of 
the whole is to be applied to the part put 
at risk or the proportion lost, pro rota. 2 
PhilL Ins. 1803. 

OPENING A RULE. The act of re¬ 
storing or recalling a rule which has been 
made absolute to its conditional state, as a 
rule nisi, so as to re-admit of cause being 
shown against the rule. Brown. 

Thus, when a rule to show cause has been 
made absolute under a mistaken impression 
that no counsel had been instructed to show 


Earnings diverted to the payment of 
interest on receiver’s certificates made 
payable out of the corjyus, or to the costs or 
allowances in the foreclosure suit or any 
other matter not properly operating ex¬ 
penses, must be returned to the current 
earnings fund; 25 Fed. Rep. 232. See 
Mortgage; Reorganization. 

OPERATION OP LAW. The obliga¬ 
tion of law ; 1 Cra. C. ,C. 19; its practical 
working and effect. 5 la. 496. A term ap¬ 
plied to indicate the manner in which a 
party acquires rights without any act of 
his own ; as, the right to an estate of one 
who dies intestate is cast upon the heir at 
law, by operation of law ; when a lessee 
for life enreoffs him in reversion, or when 
the lessee and lessor join in a feoffment, or 
when a lessee for life or years accepts a 
new lease or demise from the lessor, there 
is a surrender of the first lease by operation 
of law; 5 B. AC. 269 ; 9 id. 298 ; 2 B. A 
Ad. 119; 5 Taunt. 518. Bee Descent ; 
Purchase. 

OPERATIVE. A workman ; one em¬ 


ployed to perform labor for another. Bee 

1 Pa. L. J. 368; 8 C. Rob. 287; 2 Cra. M0, 
270. See Factory Actb; Master and 
Servant. 

OPERATIVE PART. That part of a 
conveyance, lease, mortgage or other 
instrument, which carries out its main 
obieot. 

Thus, in a conveyance or lease, the opera¬ 
tive part consists of the of^fative words of 
conveyance or demise and the parcels. 
Sometimes everything which follows the 
recitals is called the operative part, for the 
term has no fixed meaning. (1 Davids. 
Conv. 44.) Id a mortgage, the operative 
part consists of (1) the covenant for payment 
of the mortgage debt ; (2) the conveyance 
of the mortgaged property; and (3) the 
proviso for reconveyance. R. A L. Diet. ; 

2 Id. 608 et scq. 

OPERATIVE WORDS. In a deed, 
or lease, the words which effect the trans¬ 
action of which the instrument iB the 
evidence; the terms generally used in a 
lease are “demise and lease," but any 
words clearly indicating an intention of 
making a present demise will suffice; 
Fawcett, L. AT. 74; Wras. R, P. 196 ; 
Bacon, Abr. (K) 161; see Martin dale, Conv. 
273. 

OPERATOR, OF ELEVATOR. See 

Elevator, 

OPHTHALMOPLEGIA. See Para¬ 
lysis. 

OPINION. In Evidence. An infer¬ 
ence or conclusion drawn by a witness as 
distinguished from facts known to him as 
facts. 

It is the province of the jurv to draw in¬ 
ferences and conclusions ; and if witnesses 
were in general allowed to testify what 
they judge as well as what they know, the 
verdict would sometimes prove not the 
decision of the jury, but that of the wit¬ 
nesses. Hence the rule that, in general, the 
witness cannot be asked his opinion upon a 
particular question; Tayl. Ev. 1206 ; 29 N. 
H. 94; 16 Ill. 513; 18 Ga. 194, 573 ; 7 
Wend. 560; 2 N. Y. 614 ; 17 id. 340. But 
while it is incompetent for a witness to 
state his opinion upon a question of law, 
where the intent with which an act done 
by him is drawn in question he may testify 
as to such intent; 12 Reptr. 664. 

Some confusion in the application of this 
rule arises from the delicacy of the line 
which divides that which is to be regarded 
as matter of observation from that which 
is matter of judgment founded upon ob¬ 
servation. Thus, it is held that an unpro¬ 
fessional witness may testify to the fact 
that a person whom he saw was intoxi¬ 
cated, whether he is able to state all the 
constituent facts which amount to drunken¬ 
ness or not; 14 N. Y. 562 ; 26 Ala. n. s. 26 ; 
53 Minn. 532 ; he may also testify as to the 
apparent condition of a party as to sobriety, 
shortly before the commission of an offence; 
73 Cal. 7. He is also competent to testify 
whether a person with whom he is familiarly 
associated is in good or bad health and 
hearing, is lame or has the natural use of 
his limbs, and also whether on certain 
occasions he was unconscious ; 148 Ill. 480 ; 
also whether a certain person has African 
blood in his veins; 119 N. C. 9. But, on 
the other hand, insanity or mental in¬ 
capacity cannot, in general, be proved by 
the mere assertion of an unprofessional 
witness ; 17 N. Y. 840 ; 7 Barb. 814; 18 Tex. 
568. And see 25 Ala. N. 8. 81 ; 117 Ind. 
277 ; but the opinion of non-expert wit¬ 
nesses may be given as to mental capacity 
where the facts upon which the opinions 
are based are disclosed; 116 Ind. 278; 186 
III. 607 ; 100 N. C. 457 ; 77 Ga. 784 ; 7 Mont. 
489 ; 64 N. H. 578 ; 84 Va. 87; 30 Fla. 
170 ; 86 W. Va. 757, 

So handwriting may be proved by being 
recognized by a witness who has seen other 
writings of the party in the usual course of 
business, or who has seen him write; 
Steph. Ev. § 51; Peake, N. P. 21; 2 Johns. 
Cas. 211; 19 Johns. 184 ; 84 Ala. 58. See 85 
Va. 146. But, on the other hand, the au- 
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thorship of an anonymous article in a 
newspaper cannot be proved by one pro¬ 
fessing to have a knowledge of the author's 
style; How. App, Cas. 187. 

From necessity, an exception to the role 
of excluding opinions is made in questions 
involving matters of sciehce, art, or trade, 
where skill and knowledge possessed by a 
witness, peculiar to the subject, give a 
value to nis opinion above that of any 
inference which the jury could draw from 
facta which he might state ; 1 Denio 281 ; 

3 Ill. 297 ; 3 N. H. 480 ; 2 Story 421. Such 
a witness is termed an expert; an d he may 
give his opinion in evidence ; Whart. Ev. 
440. Experts alone can give an opinion 
based on facts shown by others, assuming 
them to be true; 100 N. C. 467. 

The following reference to Borne of the 
matters in which the opinions of expert 
witnesses have been held admissible will 
illustrate this prinoiple. The unwritten or 
common law of foreign countries may be 
proved by the opinion of witnesses possess¬ 
ing professional knowledge ; 1 Cra. 12, 38 * 

6 PetT 763 ; 2 Wash. C. C. 1, 175 ; 2 Wend 
411; 3 Pick. 293 ; 4 Conn. 517 ; 4 Bibb 73 
2 Marsh. 609 ; 5 Harr. <fc J. 186 ; 1 Johns 
385 ; 14 Mass. 455 ; 6 Conn. 508; 1 Vt. 336 
15 S. <fc R. 87 ; 1 La. 153 ; 6 Cra. 274 ; the 
degree of hazard of property insured against 
fire; 17 Barb. Ill ; 4 Zabr. 843 ; whether 
a picture is a good likeness or not; 39 Ala. 
193 ; handwriting ; 35 Me. 78 ; 2 R. I. 319 ; 
25 N. H. 87 ; 1 Jones N. C. 94, 150 ; 13 B. 
Monr. 258; mechanical operations, the 
proper way of conducting a particular 
manufacture, and the effect of a certain 
method ; 3 N. Y. 322 ; negligence of a navi¬ 
gator, and its effect in producing a collision; 
24 Ala. N. S. 21 ; sanity; 41 Ala. 700; 12 
N. Y. 358; impotency; 8 Phill. Eccl. 14; 
value of chattels; 22 Ala. N. 8. 370 ; 11 
Cush. 257 ; 23 Barb. 652; value of land ; 11 
Cush. 201; 9 N. Y. 183; compare 4 Ohio 
St. 583; value of services ; 15 Barb. 550; 
speed of a railway train ; 59 N. Y. 631 ; 
benefit to real property by laying out a 
street adjacent thereto ; 2 Gray 107; survey 
marks identified as being those made by 
United States surveyors ; 24 Ala. N. 6. 390 ; 
as to the location of surveys; 121 Pa. 182 ; 
71 Mich. 520; seaworthiness; 10 Bingh. 
57 ; and see 9 Cush. 228; whether a person 
appeared sick or well; 53 N. Y. 603 ; of the 
effect of a personal injury; 116 Ind. 446; 
56 Fed. Rep. 184 ; whether fright would 
produce heart trouble ; 128 Ill. 163; 

whether a child would have been* bom 
alive if he had received medical assistance 
in time ; 71 Tex. 507 ; as to the distance 
at which it is safe to stop before going 
upon a crossing ; 116 Ind. 60. So an en¬ 
gineer may be called to sav what, in his 
opinion, is the cause of a harbor having 
been blocked up; 3 Dougl. 158; 1 Phil. 
Ev. 276 ; 4 Term 498. Opinion evidence 
as to the age of a person, from his ap¬ 
pearance, is not admissible; 6 Conn. 9; but 
see 25 Tex. App. 448 ; 98 Mo. 640 ; 48 Mo. 
App. 39 ; nor is it in cases involving adul¬ 
tery, on the question of gollt or guilty 
intent; see 18 Ala. 788; nor can an opin¬ 
ion be given as to the meaning oi an 
instrument where the words or phrases 
are not technical; 79 Ga. 105 ; 8 Misc. Rep. 
253. 

It is to be observed, however, that the 
principle of admitting such opinions is 
taken with the qualifications necessary to 
make, as far as possible, the judgment of 
the jury, and not that of the witness, the 
final means of determining the issue. Thus 
opinions of experts are not admissible upon 
tne question of damages; 23 Wend. 425; 
60 Vt. 343 ; 84 Ala. 102; nor whether dam¬ 
ages were occasioned by negligence ; 76 
Ga. 532 ; 2 Tex. Civ. App. 210 ; 91 id. 422 ; 
77 Hun 860; and experts are alwayB con* 
fined .to opinions within the scope of theii 
professions, and are not allowed to give 
opinions on things of which the jury can 
as well judge ; 4wend. 320 ; 14 Me. 398 ; 8 
Dana 382 ; 1 Pa. 181; 2 Halst. 244 ; 7 Vt. 
181; 6 Rand. 704 ; 9 Conn. 102 ; 3 N. H. 
849 ; 5 Harr. A J. 438. A distinction is 
also to be observed between a feeble im¬ 


pression and a mere opinion or belief; 8 
Ohio 8t. 406; 19 Wend. 477. See Mr. Law¬ 
son's article, in 25 Alb. L. J. 867. The tes¬ 
timony of experts is not admissible upon 
matters of judgment within the knowl¬ 
edge and experience of ordinary jurymen ; 
100 N. C. 810. See 87 W. Ya. 624. The 
opinions of & witness are not admissible as 
to one's agency ; 51 Minn. 141. 

Upon an issue, in a suit upon a life 
policy, as to the insanity of the insured at 
the time he took his own life, the opinion 
of a non-professional witness as to his men¬ 
tal condition, in connection with a state¬ 
ment of the facts and circumstances, with¬ 
in his personal knowledge, upon which 
that opinion is based, is competent evi¬ 
dence ; U1U.S. 613. 

Opinion evidence is not admissible as to 
whether the mode of coupling cars was 
careless and not the best way or perform¬ 
ing the act; 89 Fed. Rep. 487. There are 
cases where the opinion of witnesses may 
be asked as to distance and other circum¬ 
stances, but such questions are not per¬ 
missible when it is practicable to draw out 
with exactness the data upon which a 

J udgment must be founded ; 109 Mass. 499. 
t must be left somewhat to the trial court; 
58 Fed. Rep. 948. Whether a particular 
position on a wharf is a safe place for a 
wharfinger to stand while a steamboat is 
approaching is not matter for expert tes¬ 
timony ; 139 U. S. 551. 

In Practice. The statement of reasons 
delivered by a judge or court for giving the 
judgment which is pronounced upon a 
case. The judgment itself is sometimes 
called an opinion ; and sometimes the opin¬ 
ion is spoken of as the judgment of the 
court. 

A declaration, usually in writing, made 
by a counsel to the client of what the law is, 
according to his judgment, on a statement 
of facts admitted to nim. 

An opinion is in both the above cases a 
decision of what principles of law are to be 
applied in the particular case, with the dif¬ 
ference that judicial opinions pronounced 
by the court are law and or authority, 
while the opinions of counsel, however 
eminent, are merely advice to his client or 
argument to the court. . 

Where there are several judges, and 
they do not all agree in the. disposition of 
the cause, the opinion of the majority is 
termed the opinion of the court. Tne opin¬ 
ion of the minority i9 termed the dissent¬ 
ing opinion. The opinions of the courts, 
collected and provided with such prelimi¬ 
nary statements of facts and of the argu¬ 
ments of counsel as may be necessar}” in 
each case to an understanding of the 
decision, make up the books of reports. 

Opinions are said to be judicial or extra¬ 
judicial. A judicial opinion is one which 
is g iven on a question which is actually in¬ 
volved in the matter brought before the 
judge for his decision ; an extra-judicial 
opinion ib one which, although given by a 
judge in deciding a case, is not necessary 
to the judgment; Vaugh. .382; 1 Hale, 
Hist. 141 ; and, whether given in or out of 
court, is no more than the vrolatum of him 
who gives it, and has no legal efficacy : 4 
Pa. 28. Where a point is essential to the 
decision rendered, it will be presumed that 
it was duly considered, and that all that 
could be urged for or against it was pre¬ 
sented to the court. But if it appears' from 
the report of the case that such point was 
not taken or inquired into at all, there is 
no ground for tnis presumption, and the 
authority of the case is proportionably 
weakened ; 8 Abb. Pr. 316. 

Where two or more points are discussed 
in the opinions delivered on the decision of 
a cause, and the determination of either 
point in the manner indicated in such 
opinions would authorize the judgment 
pronounced by the court, the judges con¬ 
curring in the judgment must be presumed 
to have concurred in such opinions upon 
all the points so discussed, unless some dis¬ 
sent is expressed or the circumstances nec¬ 
essarily lead to a different conclusion ; 6 
N. Y. 9. Where a judgment is reversed 
upon a part only of the grounds on which 


it went, it is still deemed an authority as 
to the other grounds not questioned. See 
5 Johns. 125. 

The opinion of the court assigning 
reasons for its conclusions cannot be 
treated as a special finding; 180 U. S. 222. 

Counsel should, in giving an opinion, as 
far as practicable, give, first, a direct and 
positive opinion, meeting the point and 
effect of the question, ana, if the question 
proposed is properly divisible into several, 
treating it accordingly. Second, his rea¬ 
sons, succinctly stated, in support of such 
opinion. Third , a reference to the statutes 
or decisions on the subject. Fourth, when 
the facts are susceptible of a material dif¬ 
ference in statement, a suggestion of the 
probability of such variation. When an 
opinion is sought as a guide iD respect to 
maintaining an action or defence, some 
other matters should be noticed:—as, 
Fifth , any necessary precautionary sugges¬ 
tions in reference to the possibility of a 
fatal defect in the evidence, arising from 
the nature of the case. Thus, where some 
important fact is stated as resting prin¬ 
cipally on the statement of the party in¬ 
terested, if by the law of the place Buch 
party is incompetent to testify respecting 
it, a suggestion ought to be made to in¬ 
quire how that fact is to be proved. Sixth, 
a suggestion of the proper mode of proceed¬ 
ing, or the process or pleadings to be 
adopted. 

In English and American Law, the opin¬ 
ions of counsel, however eminent, are not 
entitled to any weight with the court, as 
evidence of the law. While the court will 
deem it their duty to receive such opinions 
as arguments, and as such entitled to 
whatever weight they may have, they will 
not yield to them any authority ; 4 Pa, 28, 
per Gibson, C. J. In many cases, where a 
client acta in good faith under the advice of 
counsel, he may on that ground be protected 
from a liability which the Law might other¬ 
wise have imposed upon him. 

Expressions of opinion which are not 
statements of fact do not constitute fraud : 
125 U. S. 247. 

The attorney-general of the United 
States gives to the president his opinion 
and advice upon questions of law whenever 
required ; and upon the request of the head 
of any of the executive departments of the 
government, he is required to give his 
opinion on questions of law arising in the 
administration of the department; R. 3. §§ 
854,356. See Judge ; Expert ; Opinion of 
Judges; Precedent: Legislative Power. 

OPINION OF JTTDGES. Occasionally 
English judges have given opinions on legal 
ma tters to the crown, but the last instance 
appears to be in 1760. See 126 Mass. 562. 
Trie practice still obtains in the house of 
lords. See McNaghten’s Case, 10 C. & F. 
200. The federal judioiary can be called upon 
only to decide controversies brought before 
them in legal form. In Colorado, Florida, 
Maine, Massachusetts, New Hampshire, 
Rhode Island, and South Dakota, the con¬ 
stitution requires the supreme court to give 
opinions, at the request of the governor or 
legislature, or sometimes both. In Vermont 
the same practice obtains by statute, and in 
Nebraska without either constitutional 
or statutory sanction; 6 A. & E. Encyc. 
1088. In Idaho, the constitution requires 
the supreme oourt judges to report an¬ 
nually to the governor as to defects and 
omissions in existing laws. 

It has been held that the courts are the 
judges of whether the questions presented 
to them for their opinion fall within the 
soope of the law, and, generally, whether 
the exigency requires them to act. The 
court usually require that the questions 
shall be matters of public law and not 
those involving merely private rights ; see 
Thayer on Advisory Opinions; Story, Const.; 
6 A. <Sfc E. Encyo. 1065, where much la w on 
the subject is collected. See Legislative 
Power. 

OPIUM. A medicinal drug which 
has no claim to rank as a necessary of life. 
Its use has been mainly in medicine, as an 
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anodvne , and is classed hi science among 
ihe set ive poisons. In the East it has been 
used for centuries, by smoking anil mastica¬ 
tion. to produce a kind of intoxication. It 
is said to be a vice lose easy of detection than 
alcohol intoxication, which it is said to 
replace where law and custom have made tin* 
latter disreputable. Its evil effects are most, 
manifest upon the nervous and digestive 
systems, anti its final results resemble de- 
hriuni tremens. 13< Mo. quoting 28 

Fed Hep 80S. 

In English Law : The Dangerous Drugs 
Act. 1920, regulates the importation, ex¬ 
portation, manufacture, sale and use of 
"opium and other dangerous drugB.” For 
the purposes of the act opium is divided into 
(\) ‘ raw opium.' 1 which includes powdered 
or granulated opium but not “medicinal 
opium" ; (2) “prepared opium ” which 

means opium prepared for smoking and 
includes dross and any other residues re¬ 
maining after opium has been smoked ; and 
(M “medicinal opium,” which means raw 
opium artificially dried. Part I. prohibits 
the importation of raw’ opium except under 
license aDd at approved portB, and gives 
power to regulate the possession, etc., of 
such opium. Part II. aWilutely prohibits 
the importation or exportation of prepared 
opium, and provides penalties for possessing 
or smoking it, and for the possession of 
opium-smoking utensils, and for keeping or 
using premises for opium smoking. Part 
III. prohibits the importation or exportation 
without license of “medicinal opium,” 
morphine, cocaine, eegonine, diamorphine 
(heroin) and new drugs which may be speci¬ 
fied in an Order in Council, and of their 
respective salts, and of anything containing 
not less than .005 of morphine or .001 of 
cocaine, eegonine or diamorphine ; and it 
regulates the manufacture and sale of such 
drugs- 

The act gives the police power to arrest 
without warrant, even upon suspicion, per¬ 
sons whose names and addresses cannot be 
ascertained or who are likely to abscond. 
Byrne. 


B. 484 ; M Mo. App. 606. The sale of com¬ 
modities to be delivered at a future day is 
not per ae unlawful where the parties 
intend in good faith to oomply with the 
terras of the oontiuot; 47 Minn. 228 ; 64 
Hun 686 ; 37 Neb. 766. See Waokh ; 
Contracts. 

These options are of three kinds, viz.: 
“calls,” “puts,” and “straddles,” or 
“ spread eagles.” A call gives A the op¬ 
tion of calling or buying from B or not 
certain securities. A put gives A the op¬ 
tion of selling or delivering to B or not. A 
straddle is a combination of a put and a 
call, and secures to A the right to buy of, 
or sell to, B or not. Where neither party, 
at the time of making the contract, intends 
to deliver or accept tne shares, but merely 
to pay differences according to the rise or 
fall of the market, the contract is void 
either by virtue of statute or as contrary to 
public policy; 11 C. B. 538. Ineaohtrans¬ 
action the law looks primarily at the inten¬ 
tion of the parties; and the form of the 
transaction is not conclusive; 11 Hun 471; 
71 N. Y. 420 ; h M. A W. 466; 8» Pa. 250 ; 
10 W. N. C. 112. Option contracts are not 
prima facie gambling contracts ; 11 Hon 
471; 71 N. Y. 420. But see 78 Ill. 48; 88 
id. 88. See in general Doe Passos, Stock- 
Brokers. 

OPTIONAL WRIT. An original writ 
in the alternative, commanding either to 
do a thing or show cause why it has not 
been done. 8 Bla. Com. 274; Finch, Law 
257. 

OPUS LOCATUM (Lat.). In Civil 
Law. A work (i. e. the result of work) 
let to another to be used. A work (i. e. 
something to be completed by work) hired 
to be done by another. Vicat, Voc. Juri 
Opus, Locare; L. 51, § 1, D. Locat.; L. 1, 
§ 1, D. ad leg. Rhod. 

OPUS MAGNIFICIUM or MANI- 
FICIUM (from Lat. opus, work, manua, 
hand). Manual labor. Fleta, 1.2, o. 4€, §3. 

OR. A disjunctive particle. 

As a particle, or is often construed and , 


the sense of to wit, that is, in explanation 
of what precedes, and making it signify 
the same thing, a complaint or indictment 
which adopts tne words of the statute is 
well framed. Thus, it was held that an 
indiotment was sufficient which alleged 
that the defendant had in his custody and 
possession ten counterfeit bank-bills or 
promissory notes, payable to the bearer 
thereof, and purporting to be signed in 
behalf of the president and directors of the 
Union Bank, knowing them to be counter¬ 
feit, and with intent to utter and pass them, 
and thereby to injure and defraud the said 
president and directors ; it being manifest 
from the statute on which the indictment 
was framed, that promissory note was used 
merely as explanatory of bank-bill, and 
meant the same thing ; 8 Biass. 59 ; 2Gray 
4V02. 

In general, see Cro. Elir. 832 ; 2 Sandf. 
869 ; l Jones N. C. 309 ; 3 Term 470 ; 1 
Bingh. 500; 2 Dr. A War. 471 ; Whart. 
Cr. PL A Pr.,8th ed. g§ 161, 251. 


OR OTHERWISE. Authority is given 
by Missouri Rev. Stat. 1909, $ 11417, to 
tne Circuit Court to enforce “by mandamus 
or otherwise” an order to the county court 
to have the tax assessed, et-. But the words 
"or otherwise” do not authorise the Circuit 
Court to collect the tax, but only allow the 
re sort to other mean* beside .mandamus to 
compel the county court to do so. 236 U. S. 
57. 


ORACULUM (Lat.). In Civil Law. 
The name of a kind of decision given by the 
Roman emperors. 

ORAL. Spoken, in contradistinction to 
written: as, oral evidence, which is evi¬ 
dence delivered verbally by a witness. 
Steph. Ev. 1S5. Formerly pleadings were 

£ ut in tnna voce, or orally ; Kerr’s Act. 

aw. When a pleading sets up a contract, 
and does not allege that it was in writing, 
it will be to have been oral; 84 Ind. 

583. 


ORAL EVIDENCE. Sec Testimony. 


Death by. “Death by opium” means 
not the accidental or involuntary, but the 
rational and voluntary use of opium. 6 
Bush (Ky.) 271. 

OPPOSITE. Over against, standing in 
front or facing. 58 Bie. 860. See 15 Atl. 
Rep. (Pa.) 706 ; 23 L. J. Ch, 45. 

An old word for opponent. R. A L. Did. 

OPPOSITION. In Practice. The 
act of a creditor who declares his dissent to 
a debtor’s being discharged under the in¬ 
solvent laws. 14 Bankr. Reg. 449. 

OPPRESSION. An act of cruelty, 
severity, unlawful exaction, domination, 
or exoessive use of authority. 14 Fed. Rep. 

567. 


and and construed or, to further the intent 
of the parties, in legacies, devises, deeds, 
bonds, and writings ; 3 Gill 492 ; 7 id. 197 ; 
1 Call. 212; 2 Hop. Leg. 1400, 1405 ; 8 
Greenl. Ev. §§ 18, &; 1 Jarm. Wills, c. 17, 
427, 2d ed. ; 1 Wills. Exns. 982 ; 5 Co. 
112 a ; Cro. Jac. 322 ; 4 Zabr. 686 ; 8 Term 
470 * 37 N. J. Eq. 805 ; 98 U. 8. 143 ; 80 
Ohio St. 407; 83 Minn. 419; but its more 
natural meaning, when used as a connec¬ 
tive, is to mark an alternative and present 
a ohoice, implying an election to do one of 
two things; 60 Conn. 82. It sometimes has 
the same effect as the word “nor”; 64 
Hun 635 ; 65 id. 146. 

As a disjunctive particle “or” to be read 
"and” when such change will give effect 
to the evident intention of law maken, 


ORAL PLEADING. Pleading by 
word of mouth, in the actual presence of the 
court. 

ORANDO PRO REGE ST REGNO. 

An ancient writ which issued, while there 
was no regular collect for a sitting parlia¬ 
ment, to pray for the peace and good 
government of the realm. 

Before the Reformation it was customary 
for a new parliament to petition the king to 
require the clergy to offer up prayers for the 
kingdom and Tor a good understanding 
between the king and tne parliament; ana 
thereupon the writ de orondo pro rege et regno 
(to pray for the king and the kingdom) was 
issued to the clergy. Byrne. 


To make an act oppressive on the part of 
an officer under Rev. Stat., ( 3169, it must 
be done wilfully, “under color of law,” and 
**911110111 legal authority.” Id. 


OP PRE SSOR, One who having public 
authority uses it unlawfully to tyrannize 
over another : as, if he keep him in prison 
until be shall do something which he is not 
lawfully bound to do. To charge a magis¬ 
trate with being an oppressor is aotionable ; 
1 Stark. SI. 185. 

OPPROBRIUM. In Civil Law. 
Ignominy ; sham* ; infamy. 


OPTION. Choice; election. See th 
titles. 

In Contracts. A contract by wh 
A, in consideration of the payment o 
certain sum to B, acquires the privih 
of buymg from or selling to B, specif 
securities or property at a fixed price witl 
a certain time. 71 N. Y. 420 ; 88 id. 98, 
Where notes are given to cover losses 
deals in options in grain, a part of whicl 
to be delivered, the illegality of a p 
taints the whole, the consideration be 
SJ 1 *®! WW. App. 155. Bee 40 id. 8> 
49 Ohio St. 240; 75 Hun 174 ; [1892] 2 


testators, or contracting parties. Anderson. 
In the construction of statutes, it is the duty 
of the court to ascertain the clear intention 
of the legislature. In order to do this, 
courts are often compelled to construe "or” 
as meaning “and,” and again "and” as 
meaning "or.” 3 Wall. (TJ. 8.) 447. But. 
“or” is never construed to m«in “and.” 
when the evident intent of the parties would 
be thereby defeated. 98 U. S. 142. 

Tbe ending -or, in assignor, consignor, 
covenantor, devisor, donor, etc., desi gnate* 
the actor or doer ; while -ee, desig nate* the 
recipient—the person toward whom the 
action is directed, for whom the thing is 
done, as in assignee, consignee, devisee, etc. 
Originally, a Latin suffix. Id. 

Where an indictment is in the alternative, 
as forged or caused to be forged, it is bad 
for uncertainty ; 2 Stra. 900 ; 1 Y. A J. 22. 
But a description of a horse as of a brown or 
bay color, in an indictment for larceny of 
such horse, is good ; 13 Yt. 687 ; and so an 
indictment describing a nuisance as in the 
highway or road ; 1 Dali. 150. See 28 Vt. 
588 ; 24 Conn. 286; 13 Ark. 397. So, 
“ break or enter,” in a statute defining 
burglary, means “ break and enter”; 82 Pa. 
806, 820; 105 Maas. 185. 

When the word or in a statute is used in 


ORATOR. In Chancery Practioe. 
The party who files a bill. OrcUrix, is used 
of a female plaintiff. These words are 
disused in England, the customary phrases 
now being plaintiff and petitioner. Brown. 

In Roman Law. An advocate. Code 
1. 3. 83. 1. 

ORCINUS LEBERTUS. In Roman 
law. A freed man who obtained his 
liberty by the direct operation of the will 
or testament of his deceased master was so 
called, being the freed man of the deceased 
(orcinus), not of the hceres. 

ORDAIN. To make an ordinance, to 
enact a law. 

The preamble to the constitution of the 
United States declares that the people “ do 
ordain and establish this constitution for 
the United States of America.” The third 
article of the same constitution declares 
Uiat “ the judicial power shall be vested 
in one supreme court, and in such inferior 
courts as the congress may from time to 
time ordain and establish.” See 1 Wheat. 
304, 824 ; 4 id. 816, 402. 

To confer on a person the holy orders of 
priest or deacon. 4 Conn. 134. 

ORDAIN .hi RS. One who ordains. A 
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person given power by Henry II., of Eng¬ 
land, to prescribe ordinances. English. 

ORDEAL. An ancient superstitious 
mode of trial. 

When in a criminal case the accused was 
arraigned, he might select the mode of trial 
either by God and his country, that is, by 
jury, or by God only, that is, by ordeal. 

The trial by ordeal was either by fire 01 " 
by water. Tnoee who were tried by the 
former passed barefooted and blindfolded 
over nine hot glowing ploughshares, or 
were to carry burning irons in their hands, 
and accordingly as they escaped or not 
they were acquitted or condemned. The 
water ordeal was performed either in hot 
or oold water. In cold water, the parties 
suspected were adjudged innocent ir their 
bodies were not norne up by the water 
contrary to the course of nature; and if 
after putting their bare arms or legs into 
scalding water they came out unhurt, they 
were taken to be innocent of the crime. 

It was supposed that God would, by the 
mere contrivance of man, exercise his 
power in favor of the innocent. 4 BLa. Com. 
342 ; 2 Am. Jur. 280. See 110 U. S. 529. For 
a detailed account of the trial by ordeal, 
see Herbert, Antiq. of the Inns of Court 
146. 

ORDEFFE or ORDKLFE. A liberty 
whereby, a man claims the ore found in his 
own land ; also, the ore lying under land. 
Cowel. 

OBDSLFE. See Ordeffe. 

O BDBLfl . The right of administering 
oaths and adjudging trials by ordeal within 
a precinct or liberty. Cowell. 

ORDEN AMTKNTO . In Spanish 
Xaw. An order from the sovereign and 
differing from a cedxda in form ana in tbe 
mode of its promulgation. Schm. Civ. L. 
In trod. 93, n. 

ORDER. Command: direction. 

An informal bill of exchange or letter of 
request requiring the party to whom it is 
addressed to deliver property of the person 
making the order Lo some one therein de¬ 
scribed. 

A designation of the person to whom a 
bill of exchange or negotiable promissory 
note is to be paid. Bee 14 Conn. 446 ; 48 
N. H. 45; 89 NTy. 98. This order, in the 
case of negotiable paper, is usually by in¬ 
dorsement, and may be either express, as, 
" Pay to C D,” or implied merely, as by 
writing A B [the payee’s name]. 

See Indorsement ; Store Orders. 

In French Law. The act by which 
the rank of preferences of claim, among 
creditors who have liens over the price 
which arises out of the sale of an i tn movable 
Bubjeot, is ascertained. Dalloz, Diet. 

In the Practice of Courts. An order 
is any direction of a court or judge made 
or entered in writing, and not included in 
a judgment. N. Y. Code of Proo. § 400; 
51 Ia. 127. But a decree is often called 
an order. See Decree. For distinction 
between order and requisition, see 19 
Johns. 7. 

In Governmental Law. By this ex¬ 
pression is understood the several bodies 
which compose the state. In ancient Rome, 
for example, there were three distinct 
orders: namely, that of the senators, that 
of the patricians, and that of the plebeians. 

In the United States there are no orders 
of men ; all men are equal in the eye of 
tbe law. See Rank. Fraud Oiider ; In¬ 
terim Order. 

Punishing for Contempt. An order 
punishing for contempt made in the progress 
of a case, when not in the nature of an order 
in a criminal proceeding is an interior.atary 
order find to be reviewed only upon appeal 
from ft final decree in the case. 204 U. S. 599. 

See Agreed Order ; Final Order ; 
Final Order or Judgment. 

ORDER IN COUNCIL. An order 
by the sovereign with the advice of the 
privy council. See Privy Council. 


Also an order of a Colonial Viceroy with tbe 
advice of the Privy or Executive Council 
of the British Colony or Possession to which 
the order relates. 

Some Orders in Council come within the 
class of Statutory Orders, that is to say ( of 
orders made under statutory authority. 
Jenks, Hist. E. L. 187. The issue of Orders 
in Council is expressly authorised by various 
modern statutes, the effect of this authorisa¬ 
tion being to give the government a powef 
to legislate, subject in many cases to the 
right of parliament to nullify the Order in 
Council by an address disapproving thereof. 

Other Orders in Council are made by 
virtue of the royal prerogative. Thus the 
Civil Service of the United Kingdom is 
regulated by Orders in Council made under 
the prerogative. Byrne. 

ORDER OF DISuii A ROE. In En- 

5 land, an order made under the Bankruptcy 
id of 1869, by.a court of bankruptcy, the 
effect of which is to discharge a bankrupt 
from all debts, claims, or demands provable 
under the b&nkruptoy. Robson, Bkoy.; 
Whart. Lex. 

ORDER OF FILIATION. The name 
of a judgment rendered by two justices, 
having jurisdiction in such case, in which 
a man therein named is adiudged to bathe 

F utative father of a bastard child, and it is 
urther adjudged that he pay aoertainsum 
for its Bupport. 

The order must bear upon its faoe— first, 
that it was made upon the complaint of the 
township, parish, or other place where the 
ohild was born and is chargeable; second, 
that it was made by justices of the peace 
having jurisdiction; 1 Salk. 122, pi. 6; 2 
Ld. Raym, 1197; third, the birthplace of 
the child ; fourth, the examination of the 
putative father and of the mother, but it 
is said the presence of the putative father 
is not requisite if he has been summoned ; 
Cald. 808; fifth, the judgment that the 
defendant is the putative father of the 
child; Sid. 863; Style 154; Dougl. 662; 
sixth, that be shall maintain the child as 
long as he shall be chargeable to the town¬ 
ship, parish, or other place, whioh must be 
named; 1 Salk. 121, pL 2; but the order 
may be that the father shall pay a certain 
nim weekly as long as the ohild is 
chargeable to the public ; Ventr. 210 
seventh , it must be dated, signed, and 
.sealed by the justices. Such order cannot 
be vacated by two other justices; 16 
Johns. 206. See 4 Cow. 263; 2 Biackf. 42. 


ORDER NISI. A conditional order, 
which is to be confirmed unless something 
be done, which has been required, by a 
time specified. Eden, Inj. 122. 

OF Rk V xv OB. In Hu* 
gliah Practice. An order as of course for 
tne continuance of an abated suit. It 
superseded the bill of revivor. See 16 A 16 
Viet. c. 86. a 62. Whart. Lex. 

ORDERS. Rules made by a court or 
other competent jurisdiction. The formula 
is generally in these words : It is ordered , 
etc. 

The instructions given by the owner to 
the captain or commander of a ship, whioh 
he is to follow in the course of the voyage. 

ORDERS OF THE DAY. Matters 
which the house.of commons may have 
agreed beforehand to consider on any 
particular day, are called the '‘orders of the 
day," as opposed to original motions. May’s 
Pari. Prac. Orders of the day are also 
known to tho parliamentary practice of 
this country; Cush. Pr. Leg. Assemblies 
1512. 

ORDINANCE. A law; a statute ; a 
decree. 

Munioipal ordinances are laws passed by 
the governing body of a municipal corpo¬ 
ration for the regulation of the affairs of 
the corporation. The term ordinance is 
now the usual denomination of such acts, 
although in England and in some states, 
the tecluiioaUy more correct term by-law 
is in common and approved use. The main 
feature of suoh enactments is that they are 


local, as distinguished from the general 
applicability of the state laws; hence, the 
word law, with the prefix by, should in 
strictness be preferred to the word ordin¬ 
ance; Horr. A Berms, Mun, Pol. Ord. 1. 
See 117 Ind. 221: By-Laws. 

They are not, in a constitutional sense, 

E ublio laws, but mere local rales or by- 
iws, police or domestic regulations, devoid 
in many respects of the characteristics of 
publio or general laws ; 17 Colo. 302. 

This word is more usually applied to the 
laws of a corporation than to the acts of 
the legislature. The following account of 
the difference between a statute and an or¬ 
dinance is from Bacon’s Abridgment, Stat¬ 
ute (A), “ Where the proceeding consisted 
only of a petition from parliament and an 
answer from the king, these were entered 
on the parliament roll; and if the matter 
was of a public nature, the whole was then 
styled an ordinance: if, however, the peti¬ 
tion and answer were not only of a publio 
but a novel nature, they were then formed 
into an act by the king, with the aid of his 
council and judges, and entered on the 
statute roll.” See Co. Litt. 159 b, Butler’s 
note; 3 Reeve, Hist. Eng. Law 146. 

According to Lord Coke, the difference 
between a statute and an ordinance is that 
the latter has not had the assent of the 
king, lords, and commons, but is made 
merely by two of these powers. Co. 4th 
Inst. 25. See Barrington, Stat. 41, note(x). 

A resolution of a council is but another 
name for an ordinance , and if it is a legis¬ 
lative act it is immaterial whether it is called 
a resolution or an ordinance, so long as 
the requirements essential to the validity 
of an ordinance be observed ; 99 Pa. 830; 
but if the action is merely declaratory of 
the will of the corporation, it is proper to 
act by resolution, which is more in the na¬ 
ture of a ministerial act ; 19 U. S. App. 622. 

A municipal ordinance not passed under 
legislative authority, is not a law of the 
state within the meaning of the constitu¬ 
tional prohibition against state laws im¬ 
pairing the obligation of contracts ; 146 
US. 258. 


Equity will not restrain a city council 
from passing an ordinance allowing a gas 
oompany to lay pipes in its streets, al¬ 
though it has granted the exclusive priv¬ 
ilege to do so to another oompany ; 67 Ala. 
245. See 92 Ky. 95. An illegal ordinance 
may be enjoined before passage ; 92 Ky. 
95; or the enforcement of an invalid ordi¬ 
nance *, 132 Ind. 575 ; but not an ordinance 
restraining a certain act, unless it be a 
nuisance per se; 7 Mont. 173. 

While it is not per se negligence for a 
railroad company to run its cars at a 
higher rate or speed than the limit specified 
in a city ordinance, yet the fact that it 
did so in the particular oase may be taken 
into consideration by the jury, with other 
evidence, in ascertaining whether or not 
the defendant was negligent; 165 Pa. 118. 
In 34 Minn. 29, it was held that running 
a railroad train at a speed exceeding the 
limit fixed by ordinance was evidenoe of 
negligence which should go to the jury. 
That it is negligence per se is held m 96 
Mo. 509; 84 Ala. 141 ; 178 Ill. 197. (Also 
where the rate of speed is fixed by statute ; 
34 Ia. 276.) An ordinance as to the right 
of way between two street oars is not con¬ 
clusive of the question of negligence ; it is 
merely evidence of negtigenoe on the part 
of the driver of a car whose duty under it 
was to give way; 173 Pa. 602. 

An ordinance requiring an opening in a 
street to be guarded ia admissible in evi¬ 
dence in an action n gainst a city for in¬ 
juries sustained by falling into such open¬ 
ing ; 150 Pa. 611. 

An ordinance which has the effect of 
denying to the owner of property the right 
to conduct a lawful business thereon is 
invalid, unless the business is of such a 
noxious or offensive character that the 
health, safety,or comfort of the community 
require its exclusion from the neighbor¬ 
hood ; 98 Gal. 73; this does not extend to 
an asylum for the treatment of mild forms 
of insanity ; id.; or to a laundry ; 82 Fed. 
Rep. 623. 
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The burden of proving the unreasona¬ 
bleness of an ordinance Is upon him who 
denies its validity ; 38 N. J. L. 188; 19 L. 
R-A.6W. L . 

A oopr of an ordinanoe having the seal 
of the city attached is admissible In evi¬ 
dence without further proof ; 118 Mo. 895. 

See Municipal CorfoRationb ; Jfuis- 
anc*; Poucr Powers. See Municipal 
Ordinance. Bt-LaW. 

OBJ) IN AN OR OF 1647. A law 
passed by the Colony of Massachusetts, still 
in force, in a modified form, whereby the 
state owns the gredt ponds within its con¬ 
fines, which are held in trust for publio 
uses. 147 Mass. 548. See Lakh. 


B. Monr. 515; 18 Johns. 311 ; 7 C. A P. 
389 : 15 8. A R. 858 ; 15 Mass. 816; 108 N. 

C. 187. See Cooley, Torts 777; Negligence. 

One who undertakes to act in a profes¬ 
sional or other dearly defined capacity is 
bound to exercise the skill appropriate to 
such capacity ; Webb, Poll. Torts 26 ; 
though the undertaking be gratuitous ; 20 
Pa.186; 81 N. H. 119. 

ORDINATION. The act of confer¬ 
ring the orders of the church upon an in¬ 
dividual. See Ordain. 

ORDINATIONS CONTRA 8ER- 
VTENTKS. A writ that lay against a 
servant for leaving his master contrary to 
the ordinance of 28 A 34 Edw. III. 


ORDINANCE OF 1648. A law of 
England relating to admiralty jurisdiction. 
See Bened. Adm. $ 90. It expired in 1660. 

ORDINANCE OF 1681. An ordi 
nance of France relating to mantime af¬ 
fairs. See Bened. Adm. § 178. 

ORDINANCE OF 1787. A statute 
for the government of the Northwest Ter¬ 
ritory. 1 See Ohio. 

It has no force in Illinois except as incor¬ 
porated in its statutes ; 168 Ill. 179. 

ORDINANCES OF EDWARD I. 

Two Laws and ordinances published by Ed¬ 
ward 1. in the second year of his reign, at 
Hastings, relating to admiralty jurisdiction. 
These are said to have been the foundation 
of a consistent usage for a long time. See 
Bened. Adm. § 55. 

ORDINARY. In EooleaiastioaL 
Law. An officer who has original juris¬ 
diction in his own right, and not by depu¬ 
tation. . 

In England, the ordinary is an officer 
who has immediate jurisdiction in eccle¬ 
siastical causes. Co. Litt. 844. A bishop is an 
ordinary, and archbishops are the ordinaries 
of the whole province. Also an archdeacon ; 
and an officer of the royal household. 

In the United States, the ordinary poe- 
seaaes, in thoee states where such officer 
exists, powers identical with those usually 
vested in the courts of probate. In Soutn 
Carolina, the ordinary was a judicial officer; 

1 Const. 8. C. 267 ; 2 id. 884; but the office 
no longer exists in South Carolina, where 
they have now a probate court. Georgia 
retains courts of Ordinary. See Courts of 
Ordinary. 

ORDINARY CALLING. Those 
things which are repeated daily or weekly in 
the course of trade or business are parts of 
the ordinary calling of a man exercising 
such trade or business. 5 Ga. App. 618. 

A business in which one is at least partly 
engaged, a business which occupies a portion 
of one’s time as a calling. Id. ; 617. 

ORDINARY CARE. That degree of 
care which men of ordinary prudence exer¬ 
cise in taking care of their own persons or 
property. Story, Bailm. 11 ; 95 Cal. 279; 
148 Ill. 127 ; 108 Mo. 387 ; 3 8. Dak. 93 ; 49 
Kan. 260. It can only be determined by 
the circumstances of each particular case 
whether ordinary care was used. This de¬ 
gree of care is said to be required of bailees 
for the mutual benefit of bailor and bailee ; 
8 Mete. 91 ; 16 Ark. 308; 23 Conn. 437, 
448 ; 40 Me. 64 ; 26 Ala. N. B. 203 ; 86 E. L. 
A E. 506. See 4 Misc. Rep. 104; 156 Pa. 
858 ; Bailee ; Negligence ; Care. 

ORDINARY NEGLIGENCE. The 
want of such care and diligence as rea- 
aonahly prudent men, generally, in regard 
to the subject-matter of inquiry, would use 
to prevent or avoid an injury. 49 Kan. 460. 
See GRobs Negligence. 

ORDINARY ROOF. See Roof, 
Ordinary Roof. 

ORDINARY SKILL. Such aU|) as a 
person conversant with the matter under¬ 
taken might be reasonably supposed to have. 
M M. & W. 118; 20 Mart. La. 68, 75 ; 8 


ORPINIB BBNEFIOI U M. See Ben- 

EFICIUM ORDINIS, 

ORDIN uM FUGITIVE Those of 
the religious who deserted their houses, 
and, throwing off the habits, renounced 
their particular order in contempt of their 
oath and other obligations. Par. Antiq. 
388. 

ORDNANCE DEBENTURES. Bills 
whioh were issued by the Board of Ord¬ 
nance on the treasurer of that office for 
the payment of stores, etc. 


ORDNANCE OFFICE, or BOARD 
OF ORDNANCE. An office which was 
kept within the Tower of London, and 
which superintended and disposed of all 
the arms, instruments, and utensils of war, 
both by sea and land, in all the magazines, 
garrisons, and forte of Great Britain. It 
is divided into two distinct branches, the 
civil and the military. 4 & 5 Wm. IV. c. 
24. But by 18 & 19 Viet. o. 117, the powers, 
duties, etc., of the board were transferred 
to the secretary of state for war. "Whar¬ 
ton. 


ORDO JUDICIORUM. The order of 
judgment; the rule by which the due 
course of hearing each cause was pre¬ 
scribed. 4 Reeves, Hist. Eng. L. 17. 

ORDONNANCE DE LA MARINE. 

See Code. 

ORE LEAVE. A right to dig and take 
ore from land. 84 Pa. 840. 

ORE TEN i) S (Lat.). Verbally ; orally.* 

Formerly the pleadings of the parties 
were ore terms ; and the practice is said to 
have been retained till the reign of Edward 
m. 8 Reeve, Hist. Eng. Law 95; Steph. 
PL. Andr. ed. § 5ft. And see Bracton 372 b. 

In chancery practice, a defendant may 
demur at the bar ore tenus; 3 P. Wms. 
870 ; if lie has not sustained the demurrer 
on the record; 1 Swanst. 288; Mitf. PL, 
Tyler’s ed. 310; 6 Ves. 779; 8 id. 405; 17 
id. 215. 

OREGON. One of the Pacific coast 
states of the American Union, and the 
thirty-third state admitted therein. 

The territory called Oregon from the early name 
of its principal river—now called the Columbia—orig¬ 
inally included all the country on the Pacific £baat 
west of the Rocky mountains, and north of the 42d 
and south of the 49th parallel of north latitude. 
Prom 181# to 1640, this country was subject (o the 

J oint occupancy of the subjects and citlzeus of 
1 refit Britain and the United States, under a 
disputed claim of title, which was settled by the 
treaty of June 15, of the latter year, In favor of the 
United States. 

As early as 1S41 the American and British oc¬ 
cupants west of the Cascade mountains commenced 
to organize a government for their protection. 
These efforts resulted In the establishment of the 
" Provisional Government of Oregon " by a popular 
vote on July 5, 1645, consisting of an executive, 
legislative tone house), and Judicial department, 
tbe officers of which were chosen and supported by 
the voluntary action of the citizens and subjects of 
both nations. On March a, 1649, this government 
was superseded by the territorial government 
provided by congress in the act of August 14,1646. 
On September 27, 1660, congress passed the “ dona¬ 
tion act,” giving the settlers the land held by them 
under the provisional government—640 acres to 
a married man and his wife, and 820 to a single 

man 

In 1667 a state constitution was formed and 
ratified by the people, under which a portion of the 
territory was admitted Into the Union on February 
14, 1660, on an.equal footing with the other states. 


ORFGILD (Bax. or/, cattle, gild, pay¬ 
ment. Also called cheapgild). A pavmen t 


for cattle, or the restoring them. Cowel. 

A restitution made by the hundred or 
county of any wrong done by one that waa 
in pledge. Lombard, Archaion 135, 136. 

A penalty for taking away cattle. 
Blount. 

ORGANIC LAW. The fundamental 
law or constitution of a state or nation. 
See Law. 

ORIGINAL. An authentic instrument 
whioh is to serve as a model or example to 
be copied or imitated. 

Originals are single or duplicate: single 
when there is but one ; duplicate, when 
there are two. In the case of printed doc¬ 
uments, all the impressions are original*, 
or in the nature of duplicate original », and 
any copy will be primary evidence; 2 
Stark. 130. But see 14 S. & R. 200. See 
Teleqraph ; Photograph ; Press Copy. 

When an original document is not evi¬ 
dence at common law, and a copy of such 
original is made evidence by an act of the 
legislature, the original is not therefore 
made admissible evidence by implication ; 

2 Campb. 121, n. 

Not deriving authority from any other 
source: as, original jurisdiction, original 
writ, original bill, and tbe like. 

ORIGINAL BILL, In Chanoery 
Practice. A bill relating to a matter not 
before brought before the court by the 
same parties, standing in the same interests. 
Mitf. Eq. PI. 88. 

Proceedings in a court of chancery are 
either commenced by way of information, 
when the matter concerns the state or 
those under its protection, or by original 
petition or bill wnen tyie matter does not 
concern the state or those under its protec¬ 
tion. The original bill states simply the 
cause of complaint, and asks for relief. It 
is composed of nine parts ; Story, Eq. PL 7 ; 
and is the foundation of all subsequent 
proceedings before the court. See 1 Dan. 
Ch. Pr.,6tn Am. ed, *314 ; Bill. 

ORIGINAL CHARTER. In Scotch 
Law. That one by which the first grant 
of land is made. Bell, Diet. 

ORIGINAL CONSTRUCTION. This 
term, as distinguished from repairs, has 
a technical meaning in relation to rail¬ 
roads, and is that construction of bridges 
etc., that is necessary to be done before the 
railroad can be opened, not such structures 
as are intended to replace worn-out coun¬ 
terparts. 86 Fed. Rep. 73. 

Where a portion of an old turnpike road 
became a public way of a city by reason of 
the extension of its limits, so as to include 
the same, the regrading and paving thereof 
was an “original construction,” within the 
meaning of a statute. 99 Ky. 232, 35 S. W. 
645. 

A street is not “originally constructed” 
until it is improved at the cost of the adjoin¬ 
ing property owners. 159 Ky. 138, 166 S. W. 
811. 

Where a fill to protect a city from overflow 
and the improvement thereof with macadam 
were paid lor out of the proceeds of a bond 
issue, without cost to the abutting property 
owners, a subsequent improvement by 
granite pavement, was held an “original 
construction” within the meaning of a 
statute. 159 Ky. 138, 166 S. W. 811. 

ORIGINAL CONVEYANCES 
(sometimes called primary conveyances). 
Those conveyances by means whereof the 
benefit or estate is created or first arises : 
viz. feoffment, gift, grant, lease, exchange, 
partition. 2 Bla. Com. 809 ; 1 Steph. Com., 
11th ed. 464. 

ORIGINAL AND DERIVATIVE 
ESTATES. An original estate is the first 
of several estates, bearing to each other 
the relation of a p&rtioular estate and a 
reversion. It is contrasted with a deriva¬ 
tive estate, which is a particular interest 
carved out of an another estate of larger 
extent. 1 Pres. E6t. *123. 

ORIGINAL ENTRY. The first entry 
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mode by a merchant, tradesman, or other 
person in his account-books, charging 
another with merchandise, materials, work, 
or labor, or cash, on a contract made 
between them. 

Such an entry, to be admissible as 
evidence, must be made in a proper book. 
In general, the books in which the first 
entries are made, belonging to a merchant, 
tradesman, or mechanic, in which are 
charged goods sold and delivered or work 
and labor done, are received in evidence. 
There are many books which are not 
evidence, a few of which will be here 
enumerated. A book made up by tran¬ 
scribing entries made on a slate by a 
journeyman, the transcript being made on 
the same evening, or sometimes not, until 
nearly two weeks after the work was done, 
was considered as not being a book of 
original entries ; 1 Rawle 435 ; 4 id. 408 ; 2 
Watts 451 ; 6 Whart. 180. A book pur¬ 
porting to be a book of original entries, 
containing an entry of the sale of goods 
when they were ordered, but before de¬ 
livery, is not a book of original entries ; 4 
Rawle 404 ; 3 Dev. 449. And unconnected 
scraps of pajper, containing, as alleged, 
original entries of sales by an agent, on 
account of his principal, and appearing on 
their face to be irregularly kept, are not 
to be considered as a book of original 
entries ; 13 S. & R. 126; contra , 4 Harring. 
532. See 2 Whart. 38; 4 M’Cord 76 ; 20 
Wend. 72 ; 1 Yeates 198. A notched stick 
kept as a tally was admitted to prove 
items of different amount indicated by dif¬ 
ferent cuts and notches ; 2 Harring. 288. 

The entry must be made in the course of 
business, and with the intention of making 
a charge for goods sold or work done; it 
ought not to be made after the lapse of one 
day; TayL Ev. 620; 1 N. A McC. 130; 4 S. & R. 
5. Memoranda of sales found in an account- 
book are competent, when made contem¬ 
poraneously with orders, by a witness 
knowing them to state correctly the facts; 
35 Fed. Rep. 314. 

The entry must be made in an intelligible 
manner and not in figures or hieroglyphics 
which are understood by the seller only ; 4 
Rawle 404. A charge made in the gross as 
“ 190 days work; ” 1 N. & McC. 180; or 
“ for medicine and attendance,” or “thir¬ 
teen dollars for medicine and attendance 
. on one of the General's daughters in curing 
the hooping-cough ; ” 2 Const. So. C. 476, 
were rejected. An entry of goods without 
carrying out any prices proves, at most, 
only a sale ; and the jury cannot, without 
other evidence, fix any price; 1 South. 370. 
The charges should be specific, and denote 
the particular work or service cliarged as 
it arises daily, and the quantity, number, 
weight, or other distinot designation of the 
materials or articles sold or furnished, and 
attach the price and value to each item ; 2 
Const. So. C. 745; 1 N. & M’C. 180. 

The entry must, of course, have been 
made by a person having authority to make 
it; 4 Rawle 404 ; and with a view to charge 
the party ; 8 Watte 545. 

The proof of the entry must be made by 
the person who made it. If made by the 
seller, he is competent to prove it from the 
necessity of the case, although he has an 
interest in the matter in dispute ; 5 Conn. 
496; 12 Johns. 461 ; 1 Dali, 239. When 
made by a clerk, it must be proved by him. 
But in either case, when the person who 
made the entry is out of the reach of the 
process of the court, as in the case of death, 
or absence from the state, the handwriting 
may be proved by a person acquainted, 
with the handwriting of the person who 
made the entry; 2 w. A S. 137; if he is 
absent, proof must first be made that he 
cannot be found ; 57 Ark. 402. But the 
plaintiff was not competent to prove the 
handwriting of a deceased clerk who made 
the entries; 1 Bro. App. liii. A book con¬ 
taining entries in defendant’s handwriting 
of payments by him to payee in her life¬ 
time, on the note in action, is not admis¬ 
sible as evidence in defendant’s favor; 84 
Va. 341. 

The bopks and original entries, when 
proved by the supplementary oath of the 


party, are prima facie evidence of the sale 
and delivery of goods, or of work and 
labor done; 1 Yeates 347 ; 3 Vt. 463; 1 
M’Cord 481 ; 2 Root 59. See 30 Fla. 419; 
97 Ala. 619. But they are not evidence of 
money lent or cash paid ; 1 Day 104 ; Kirb. 
289; or of the time a vessel lay at the 
plaintiff’s wharf; 1 Browne 257 ; or of the 
delivery of goods to be sold on commission ; 

2 Whart. 33. See, generally, Greenl, Ev. 
§ 118. 

These entries are sometimes evidence in 
suits between third parties ; 8 Wheat. 326 ; 

3 Campb. 305, 377 ; 2 P. & D. 573; 15 Mass. 
380 ; 20 Johns. 168; 15 Conn. 206 ; 7 S. & 
R. 116 ; 2 Harr. & J. 77 ; 2 Rand. 87 ; 1 Y. 
<fc C. 53 ; and also in favor of the party 
himself; 2 Mart. La. n. s. 508 ; 2 Mass. 217 • 
1 Dali. 239 ; 2 Bay 173,382; 5Vt.3I3; 108 
Mo. 277. See 26 Tex. App. 404; 68 Hun 
190 ; 160 Mass. 328. 


ORIGINAL 

See Impossibility. 
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ORIGINAL IMPROVEMENT. The 

word "original” when used in connection 
with an improvement, referred to an im¬ 
provement when first mode. 128 Ky. 555, 
108 S. W. 878. 

ORIGINAL JURISDICTION. See 

Juhisdiction. 

ORIGINAL PACKAGE. The casing 
in which imported merchandise is kept 
and handled in course of transportation, 
whether hogsheads, bales, bottles, or boxes. 

Such'as are used in bona fide transactions 
carried, on between the manufacturer and 
wholesale dealers residing in different states. 
179 U. S. 359. 

The doctrine upon the subject of original 
packages was contained in the decision of 
the court in 12 Wheat. (U. S.) 419, in which 
Mr. Chief Justice Marshal observed : “It 
is sufficient for the present to say, generally, 
that when the importer has so acted upon 
the thing imported, that it has become incor¬ 
porated and mixed up with the mass of 
property in the country, it has perhaps lost 
its distinctive character as an import, and 
has become subject to the taxing power of 
the state; but while remaining the property 
of the importer, in his warehouse, in the 
original form or package in which it was 
imported, a tax upon it is too plainly a duty 
on imports to escape the prohibition in the 
Constitution.” Id.; 351. The whole theory 
of the exemption of the original package from 
the operation of state laws is based upon the 
idea that the property is imported in the 
ordinary form in which, from time to time 
immemorial, foreign goods have been brought 
into the country. The doctrine has no appli¬ 
cation where the manufacturer puts up the 
package with the express intent of evading 
the laws of another state. Id,; 359, 360. 

The term “original package” is not 
defined by any statute, and is simply a 
convenient form of expression adopted by 
Chief Justice Marshal to indicate that a 
license tax could not be exacted of an 
importer of goods from a foreign country 
who disposes of such goods in tne form in 
which they were imported. Whatever the 
form or siae employed there must be a 
recognition of the fact that the transaction 
is a bona fide one, and the usual methods of 
interstate shipment have not been departed 
from for the purpose of evading the police 
laws of the state. 196 U. S, 270. 

The term “original package” as used in a 
state statute does not necessarily have the 
same meaning as when used in some of the 
decisions of this court. 222 U. S. 415. See 
also Package. 

The package delivered by the importer 
to the carrier at the initiaj point or ship¬ 
ment in the exact condition in which it 
was shipped. In the case of liquors in 
bottles, if the bottles are shipped singly, 
each is an original package, but if a number 
are fastened together and marked, or are 
together in a box, etc.,such box, etc., con¬ 
stitutes the original package ; 81 Fed. Rep. 
997. 

An original package is a bundle put up 
for transportation and usually consist* of a 


number of things bound together and con¬ 
venient for handling ; 15So. Rep. (La.) 10. 

AA original package, trade in whicH is 
protected by the federal constitution, is 
such form and size of package as Is used by 
purchasers or shippers for the purpose of 
securing both convenience in handling and 
security in transportation of merchandise 
between dealers in the ordinary course of 
commerce ; 156 Pa. 201. 

The power to regulate or forbid the sale 
of a commodity arter it has been brought 
into a state does not carry with it the right 
and power to prevent its introduction by 
transportation from another state; 125 U. 
S. 465. This was followed by Leisy v. 
Hardin, 135 U. 8. 100, where it was held 
(three judges dissenting), that a state 
statute prohibiting the sale of intoxicating 
liquors, except formedicinal, etc., purposes, 
and under a license, is, as applied to a sale 
by an importer and in the original packages 
or kegs unbroken and unopened, of such 
liquor brought from another state, un¬ 
constitutional and void as repugnant to the 
commerce clause of the constitution. See 
4 Harv. L. Rev. 221, for a criticism of this 
case. The rule established in Leisy v. Har¬ 
din, does not justify the contention that 
a state la powerless to prevent the sale of 
foods made in or brought from another 
state, if their sale may cheat the people into 
buying something they do not intend to 
buy, and which is wholly different from 
what its condition and appearance import; 
155 U. S. 461, upholding the Massachusetts 
Oleomargarine Act. 

The act of congress of August 8, 1890 
(Wilson Act), provided that upon the arrival 
in any Btate of liquors they should be sub¬ 
ject to the laws of the slate the same as if 
produced there, and should not be exempt 
therefrom whether in original packages or 
not. This was held constitutional in 140 U. 
S. 545. It does not confer upon any state 
the power of prohibiting the importation of 
articles by any one except certain officers 
appointed by the state. The Sou th Carolina 
Dispensary Act of 1895 is therefore contrary 
to tne commerce clause, and so far as it is 
eo is invalid ; 165 U. S. 58. 

A.consignment of liquor has arrived in 
the state, within the meaning of the 
Wilson Bill, os soon as it crosses the state 
boundary, although the contract of car¬ 
riage is not then completed ; 24 L. R. A. 245. 

A state may regulate or prohibit the sale 
of liquor even in the original package; 18 
Sup. Ct. Rep. 674 ; but it cannot impose a 
penalty on a carrier for transporting such 

f oods within the state and before their 
el i very ; id . 664. 

Opening a barrel of intoxicating iiauor 
to obtain a small quantity for testing does 
not destroy the nature or the original pack¬ 
age ; 27 L. R. A. (Ia.) 219. 

The peddling of separate articles after a 
package has been broken is subject to 
regulation by the state police power ; 166 
Pa. 89. 

An act prohibiting the manufacture and 
sale of cigarettes interferes with interstate 
commerce as applied to sales in small 
boxes containing ten each imported in 
that form from other states ; 76 Fed. Rep. 
156 ; 82 id. 615. 

A sale of ten-pound packages of oleomar¬ 
garine, manufactured and packed in one 
state and imported into another, is a valid 
sale, though made to a person who was 
himself a consumer. The importer lias not 
only a right to sell personally but to employ 
an agent to sell for him. The right of 
the importer to sell does not depend upon 
whether the original package was suitable 
for retail trade or not, but is the same 
even if the consumers are wholesale dealers, 
provided he sells in original packages. The 
Pennsylvania act of May 21st, 1886, forbid¬ 
ding the manufacture of any imitation of 
butter or cheese, and providing that no one 
should sell or have such imitation in his 
possession with intent to sell as an article 
of food, is invalid to the extent that it pro¬ 
hibits the introduction of oleomargarine 
into another state and its sale in the orig¬ 
inal packages; 171 U. S. 1, two judges dis¬ 
senting, reversing 170 Pa. 284. Whether 
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the right to sell extended beyond the first 
sale by the importer was not decided. The 
right to import a lawful Article of com¬ 
merce from one state to another continues 
until a sale in the original package; 171 
U. S. 53 ; when the package is broken it 
becomes a part of the general mass of prop¬ 
erty ; 134 Mo. 436. 

Retail trade as well as wholesale is in¬ 
cluded in the idea of commerce; 81 Fed. 
Rep. 1000. 

The form or size of the package the 
importer determines for himself; 25 Pac. 
Rep. (Kan.) 235; however small it may 
be, if it is an original package, it is protect¬ 
ed ; 42 Fed. Rep. 545. 

Bottles, if sealed without the state, are 
the original packages and not the boxes or 
barrels in wnich they come; 138 Pa. 042; 

82 La. 401 ; 86 id. 639; but where bottles 
were shipped separately in tissue paper, 
each labelled original package, and pac Led 
in an open box with hay. it was held that 
the boxes were the original packages; 91 
Ala. 2. See 47 N. W. Rep. <S. D.) 411 ; 60 
N. W. Rep. (Neb.) 462 ; 53 id. (Ia.) 330 ; 43 
Fed. Rep. 873. 

Where cigarettes are put up in small 
boxes, ten to a box, and these boxes are 
placed in larger boxes for shipping, the 
email boxes constitute original packages; 
but when they reach their place of destina¬ 
tion for sale they become a part of the 
mft« of property of the state ; 81 Fed. Rep. 
997 ; 89 td. 422. 

Merely labelling each bottle “ original 
package ” does not make it one ; 91 Ala. 2. 

See$4 Am. L. Reg. 784 ; 2$ id. 721; Com- 
infprE j Liquor Laws ; Oleomargarine. 

ORIGINAXj PROCESS. Process to 
compel an appearance by the defendant. 

The means of compelling the defendant 
to appear is sometimes called "original 
process,” being founded upon the original 
writ, and also to distinguish it from "mesne 
(intermediate) process,” which issues, pend¬ 
ing the suit, upon some collateral inter¬ 
locutory matter, as, to summon juries, 
witnesses, and the like. Anderson. 

ORIGIN AX WRIT. In English 
Praotioe. A mandatory letter issued in 
the king's name, sealed with bis great seal, 
and directed to the sheriff of the county 
wherein the injury was committed or 
supposed to have been done, requiring him 
to command the wrongdoer, or party ac¬ 
cused, either to do justice to the com¬ 
plainant, or else to appear in court- and 
answer the accusation against him. This 
writ is deemed necessary to give the courts 
of law jurisdiction. Andr. Steph. PI. 62 ; 
Gould, PI. 14. 

This writ is now disused, the writ of 
summons being the process prescribed by 
the Uniformity of Process Act for com¬ 
mencing personal actions; and under the 
Judicature Act, 1873, all suits, even in the 
court of chancery, are to be commenced 
by such writs of summons; Brown. But 
before this, in modern English practice, 
the original writ was often dispensed with, 
by recourse to a fiction and a proceeding 
by bill substituted. In this country, our 
courts derive their jurisdiction from the 
constitution, and require no original writ 
to confer it. Improperly speaking, the 
first writ which is issued in a case is some¬ 
times called an original writ; but it is not 
so in the English sense of the word. See 3 
Bla. Com. 273 ; Walker, Am. Law, passim. 

ORIGIN ALIA (Lat.). In English 
Law. The transcripts and other documents 
sent to the office of the treasurer-remem¬ 
brancer in exchequer are called by this 
name to distinguish them from recorda, 
which contain tne judgments of the barons. 
The treasurer-remembrancer’s office was 
abolished in 1888. 

ORIGIN AUTY. In Patent X&w. 
The finding out, the contriving, the creat¬ 
ing of something which did not exist and 
was not known before, and which Mtn 
be made useful and advantageous in the 
pursuits of life, or which can add to the 
enjoyment of mankind. 4Fish. Pat. Cos. 16. 


ORNAMENT. An embellishment. In 
questions Arising as to which of two things 
is to be considered as principal or acces¬ 
sory, it is the rule tlint an ornament shall 
be considered as nccessorv. 

ORPHAN. A minor or infant who has 
lost both of his or her parents. Sometimes 
the term is applied to a person who him lost 
only one of Iih or her parents. 2 S. & S. 
93; Aso & M. Inst. b. 1, t. 2. c. I; 40 Wise. 
276. See 14 Hazzard, Penn. Reg. 188, 189. 
for a correspondence between Joseph Hop- 
kinson and ex-president J. Q. Adams as to 
the meaning of the word orphan; see, also, 
liob. 247; 147 Mass. 300. 

ORPHANAGE. In English Law. 

The share reserved to an orphan hy the 
custom of London. See Lkoitime ; Dead's 
Part. 

ORPHANS* COURT. In American 
Law. Courts of more or less extended 
jurisdiction, relating to probate, estates 
of decedents, etc., in Delaware, Maryland, 
New Jersey, and Pennsylvania. See the 
titles of the respective states. 

ORPHANOTROPHI. In Civil Law. 
Persons who have the charge of adminis¬ 
tering the affairs of houses destined for the 
use of orphans. Clef des Lois Rom. Ad- 
ministrateurs . 

ORREUM. See Horfeum. 

OSCULI, JUS (IUS). According to 
the old phraseology there could be no inter¬ 
marriage within the circle of the ius oscuii 
("the right of kiss”). 

A patrician citizen, if his marriage was 
to be reckoned lawful, had to wed either a 
fellow-patrician or a woman who was a 
member of an allied community. In either 
case it was essential that she should not be 
of kin to him within the 7th degree. 
Muirheod, Rom. L. 26. 

OSTENSIBLE PARTNER. One 

whose name appealsin a firm as apartner, 
and who is really such. Pars. Part. 27. 
See Partners. 

OSTEOPATHY, A method of treating 
diseases by kneading or manipulation of 
the body, and does not teach surgery, 
bacteriology, materia medica, or therapeutics. 
10$ Ky. 769, 57 S. W. 504. 

OSWALD’S LAW. The law by which 
was effected the ejection of married priests, 
and the introduction of monks into 
churches. Named from Oswald, Bishop of 
Worcester, about 964. Whart. Lex. 

OTHER CASUALTY. In a lease pro¬ 
viding that rent shall cease if the premises 
become untenantable by fire or other casu¬ 
alty, it refers to some fortuitous interrup¬ 
tion of the use. 6 U. S. App. 42. 

OTHER WRONGS. See Alia Enor¬ 
mia. 

OTHERWISE. See Or Otuerwise. 

OTHESWORTHE (Sax. eoth, oath). 
Worthy to make oath. Bract. 185, 192. 

OUGHT. The word is generally direc¬ 
tory, but may be taken as mandatory if 
the context requires it. Bract, fol. 185, 
292 b. 

OUNCE. The name of a weight. See 
Wrights. 

OUST. To put out; to turn out or 
eject. 3 Bl. Com. 201, 202. 

OUSTER (L. Ft. outre, oultre; Lat. 
ultra, beyond). Out; beyond ; besides ; 
farther ; also; over and more. Le ouster, 
the uppermost. Over : respondeat ouster, 
let him answer over. Britton, c. 29. Ous¬ 
ter le mer t over the sea. Jacob, L. Diet. 
Ouster eit, he went away. 6 Co. 41 b ; 9 
id. 120. 

To put out; to oust. U oust , he put out 
or ousted. Oustes , ousted. 6 Co. 41 b. 

In Torts. The actual turning out or 
keeping excluded the party entitled to pos¬ 
session of any real property corporeal. 


It is the wrongful dispossession or exclu¬ 
sion from real property of a party mi titled 
to the possession thereof ; ouster of ono co- 
tenant by another is produced by the same 
acts as any other ouster ; 91 Cal. 170. 

An ouster can properly lie* only from real 
property corporeal, and cannot be com¬ 
mitted of anythin* movable; 1 C. & P. 
123 ; 1 Clotty, Pr. 148 ; imr is a mere tem¬ 
porary trespass considered as an ouster. 
Any continuing oct of exclusion from tho 
enjoyment constitutes an ouster, even by 
one tenant in common of his co-tenant , 
Co. Litt. 199 b, 200a. See 3 131 a. Com. 167 ; 
Webb, Poll. Torts 447 ; 1 ('bitty, Pr. 374, 
where the remedies for an ouster are pointed 
out. Si*6 33 Cent. L. J. 297. A demand of 
possession by a tenant in common from his 
co-tenant, and refusal by the latter, const i- 
tutes an ouster from the joint possession ; 
107 Mo. 520. In an action of quo rvananto, 
the judgment rendered, if against an officer 
or individuals, is called judgment of mister ; 
if against a corporation by its corporate 
name, it is ouster and seizure. See Judg¬ 
ment ; Respondeat Ouster ; Rose. Real 
Actions 502, 552, 574, 582 ; 2 CraM*. K. P. 
§ 2454 a ; 1 Woodd. Lect. 501 ; Washb. It. P. 

OUSTER LE MAIN (L. Fr. to take 
out of the hand). In Old English Law. 
A delivery of lands out of the hands of the 
lord after the tenant came of age. If the 
lord refused to deliver such lands, the ten¬ 
ant was entitled to a writ to recover the 
same from the lord : this recovery out of 
the hands of the lord was called, ouster 
le main . Abolished by 12 Car. II. c. 24. 
Also, a livery of land out of the king s 
hands by judgment given in favor of tne 
petitioner in a monstrans de droit; 8 Steph. 
Com. 657. 

OUSTRE LE MER. Beyond the sea. 
A cause of excuse, if a pereon, being sum¬ 
moned, did not appear in court. Cowell. 

OUT OF COURT. A plaintiff in an 
action at common law must nave declared 
within one year after the service of the 
Bummous, otherwise he was out of court 
unless the court had, by special order, en¬ 
larged the time for declaring. See Jud. 
Act, 1875, Ord. xxi. r. 1. Whart. Lex. 

Also used as a colloquial phrase applied 
to a litigant party when his case breaks 
down, equivalent to saying, “ he has not a 
leg to stand on ; ” Moz. <fc w. 

OUT OF THE STATE. Beyond sea, 
which title see. 

OUT OF TIME. In Marine Insur¬ 
ance. Missing. Generally speaking, a 
ship may be said to be missing or out of 
time when she has not been heard of after 
the longest ordinary time in which the 
voyage is safety performed. 1 Am. Ins., 
6th ed. 536 ; 2 Duer, Ins. 469, n. 

OUTBORH. Sec Inborh. 

OUTBUILDING. Something used in 
connection with a main building. 140 Mass. 
287. While a stable may be a necessary 
outbuilding, yet when erected for use in 
oonnection with a tent placed temporarily 
on land, it is not so, within a restriction 
against the erection of a building other than 
dwellings of a specified value with neces¬ 
sary outbuildings ; 159 Mass. 6. Bee Out- 

HOUBES. 

OUTCAST. The word "outcast” im¬ 
plies being a degraded and disgraced charac¬ 
ter. 158Ky. 40, 164 S. W. 370. 

OUTER BAR. See Utter Barrister. 

OUTER HOUSE. A department of 
the court of session in Scotland, consisting 
of five lords ordinary, sitting each sepa¬ 
rately, to decide causes in the first instance. 
Paterson ; Moz. & W. 

OUTFANGTHEF. A liberty in the 
ancient common law, whereby a ford was 
enabled to call any man dwelling in his 
manor and taken for felony in another 
place out of his fee to judgment in his own 
court. Du Cange. See Infangthef. 

OUTFIT. An allowance made by the 
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government of the United States to an 
ambassador, a minister plenipotentiary, or 
chargi d ' affaires , on going from the United 
States to any foreign country. 

The outfit can In no case exceed one 
year’s full salary. No outfit is allowed to 
a consul. See Hu inter. 

As to the meaning of M outfit” in the 
whaling business, see 9 Meto. 854. 

OUTHOUSES. Buildings adjoining 
or belonging to dwelling-houses. 

Buildings subservient to, yet distinct 
from, the principal mansion-house, located 
either within or without the curtilage. 4 
Conn. 446 ; 4 Gill & J. 402 ; 2 Cr. & D. 479. 

It is not easy to say what comes within 
and what is excluded from the meaning of 
outhouse. It has been decided that a 
schoolroom , separated from the dwelling- 
house by a narrow passage about a yard 
wide, the roof of which was partly upheld 
by that of the dwelling-house (the two 
buildings, together with some other, and 
the court which inclosed them, being 
rented by the same person), was properly 
described as an outhouse; Russ. <x K. Cr. 
Cas. 295. See, for other cases, Co. 3d Inst. 
87; 1 Leach 49; 2 East PI. Cr. 1020; 5 C. 
& P. 555 ; 8 B. & C. 461; 1 Mood. Cr. Cas. 
323, 386; 4 Conn. 446; 11 Ala. ft. 8. 594; 20 
id. 30 ; 87 Ky. 454; 25 S. W. Rep. (Ky.) 1062. 

OUTLAND. Land lying beyond the 
desmesnes and granted out to tenants at 
the will of the lord, like copyholds. Spel- 
man. 

OUTLAW. In English Law. One 

who is put out of the protection or aid of 
the law. 22 Viner, Abr. 310 ; 1 Phill. Ev. 
Index; Bacon Abr. Outlawry; 2 Sell. Pr. 
277 ; Doctr. Plac. 331 ; 3 Bla. Com. 283, 284. 

As used in the Alabama act of December 
28, 1866, § 1, declaring counties liable for 
persons killed by an “ outlaw,” it is not 
used in the strict common-law sense of the 
term, but merely refers in a loose sense to 
the disorderly persons then roving through 
the state, committing acts of violence ; 46 
Ala. 118, 137. See 37 Me. 889. 

When used with reference to a claim, as, 
a debt due on a promissory note, “ out¬ 
lawed” means barred by the statute of 
limitations ; 37 Me. 392. 

OUTLAWS Y. In En glish Law. 

The act of being put out of the protection 
of the law, by process regularly sued out 
against a person who is in contempt in re¬ 
fusing to become amenable to the court 
having jurisdiction. The proceedings 
themselves are also called the outlawry. 

At four successive county courts held 
month by month, a proclamation was made 
calling on the person “to come in to the 
king’s peace,” and at the fifth court he 
would be declared an outlaw. If, after 
this, he were caught he would be con¬ 
demned to death without investigation. 
To slay him wherever he was found was 
not only the right but the duty of every 
true man, and, even in the middle of the 
thirteenth century this was still the custo¬ 
mary law of the Welsh marches ; 1 Social 
England 296. 

Outlawry may take place in criminal or 
in civil cases ; 3 Bla. Com. 283 ; Co. Litt. 
128 . 

In the United States, outlawry in civil 
cases is unknown, and if there are any 
cases of outlawry in criminal cases they 
are very rave ; Dane, Abr. ch. 193 a, 34. 

See Bac. Abr. Abatement (B), Outlawry ; 
Gilbert, Hist. 196, 197 ; 2 Va. Cas. 244 ; 2 
Dali. 92; 87 Me. 389. 

OUTPARTERS. Stealers of cattle. 
Cowell. 

OUTPENY. See Inpeny and Out- 

feny. 

OUTPUT33118. Such as set watches 
for the robbing any manor house. Cowell. 

OUTRAGE. A grave injury ; a serious 
wrong. This is a generic word which is 
applied to every thing which iB injurious 
in a great degree to the honor or rights of 


another. 44 la. 814. 

OUTRE MEER. See Ouster le 
Mer. 


OUTRIDERS. In English Practice. 
Bailiffs employed by the sheriffs and their 
deputies to ride to the farthest places of 
their counties or hundreds, to summon 
such as they thought good to attend their 
county or hundred court. 

O U TROPE it. A person to whom the 
business of selling by auction was confined 
by statute. 2 H. Bla. 557. 

OUTSTANDING. Unpaid; uncol¬ 
lected ; remaining undischarged. 

OUTSTANDING CHOP. One not 

harvested or gathered. It is outstanding 
from the day it commences to grow until 
gathered and taken away. 53 Ala. 474. 

OUTSTANDING DEBT. Due but 

not paid ; overdue ; uncollected, as an out¬ 
standing draft, bond, premium, or other 
demand or indebtedness. 

OUTSTANDING STOCK. Hoc 

Stock. 


OUTSTANDING TERM. A term in 
gross at law, which, in equity, may be 
made attendant upon the inheritance, 
either by express declaration or by impli¬ 
cation. 


OUTSUCKEN MULTURES. Quan¬ 
tities of corn paid by persons voluntarily 
grinding com at any mill to which they 
are not thirled or bound by tenure. 

OUVERTURE DEB SUCCES¬ 
SIONS. In French Law. The right of 
succession which arises to one upon the 
death, whether natural or civil, of another. 
Brown. 


OVERCYTED ; OVERCHY8ED. 

Proved guilty or oonvicted. Blount. 


O VERDRAFT. See Overdraw. 

OVERDRAW. To draw bills or checks 
upon an individual, bank, or other corpora¬ 
tion, for a greater amount of funds than 
the party who draws is entitled to. 

When a person has overdrawn his ac¬ 
count without any intention to do so, and 
afterwards gives a check on a bank, the 
holder is required to present it, and on re¬ 
fusal of payment to give notice to the 
maker, in order to hold him bound for it; 
but when the maker has overdrawn the 
bank knowingly, having no funds there 
between the time the check is given and 
its presentment, the notice is not requisite ; 
2 N. & M‘C. 433 : 16 Me. 86. A bank may 
properly refuse to pay a check which will 
overdraw the depositor’s account, though 
on the bank books his balance seems to be 
larger tiian the amount of the check, be¬ 
cause a check of liis, paid by the bank two 
days before, had not yet been charged to 
such depositor ; 138 Ill. 596. The president 
of a bank who directs the payment of 
checks of a customer has no money 
in the bank, drawn in payment of property 
purchased by the customer, has no such 
interest in the property as will support an 
action by him for its conversion; 43 Mo. 
App. 566. 

An overdraft on a bank is in the nature 
of a loan ; it is considered a fraud on the 
part of the depositor; 52 Pa. 206. See 10 
Wall. 647. Indebitatus assumpsit will lie 
against the depositor to recover the over¬ 
draft ; 9 Pa. 475 ; 40 Ill. App. 461. See, 


generally, 24 N. J. L. 484. 

A cashier who knowingly permits an 
overdraft is guilty of a breach of trust, and 
liable to an action to make good the amount, 
even though the directors nad been wont to 
countenance him in a custom of allowing 
good depositors to overdraw; Morse, Bank., 
Id ed. § 357. 

If an overdraft on a national bank is 
properly made and allowed, or even if im¬ 
properly allowed, the entry of the trans¬ 
action on the books of the bank just as it 
occurred is not a false entry, under R. S. 


g 5209 ; 82 Fed. Rep. 904. The mere pay - 
ment of a check which creates an over¬ 
draft is not a fraudulent misapplication of 
the funds; id. : and where a national bank 
officer arranges with a depositor in good 
faith to give him credit beyond his deposit 
and makes proper entries of his overdrafts, 
it is not a false entry under R. S. § 5200 ; 
105 U. S. 323. But where the president of 
a bank, not acting in good faith, permitted 
overdrafts which ne did not believe and had 
no reasonable ground to believe would be 
repaid, and it appeared that he intended by 
the transaction to injure and defraud the 
bank, the act becomes a crime ; 102 U. 8. 
004 

OVE R DUE. A bill, note, bond, or 
other contract for the payment of money at 
a particular day, when not paid upon the 
day. is overdue. 

The indorsement of a note or bill overdue 
is equivalent to drawing a new bill payable 
at sight; 2 Conn. 419 ; 18 Pick. 260 ; 9 Ala. 
n. s. 153. 

A note when passed or assigned after it is 
overdue, is subject to all the equities be¬ 
tween the original contracting parties ; 6 
Conn. 5; 10 id. 30, 55; 18 N. J. L. 222; 
Byles, Bills 190. 

Overdue Check. A check drawn on 
Saturday and negotiated on the following 
Monday is not “overdue/' 151 Kv. 142, 
151 S. W. 372. 

OVER-INSURANCE. See Double 
Insurance. 


OVERHAUL. To inquire into. The 
merits of a judgment can never be over¬ 
hauled by an original suit. 2 H. Bla. 414. 

OVERISSUE. Bonds. Where there 
is an agreement that a railroad-company 
shall issue only a fixed number of bonds j^er 
mile, bonds issued in excess of the limit will 
be postponed in lien and payment to those 
within the limit; 134 U. S. 15U ; and one 
who buys bonds within the limit upon the 
faith of this agreement is fully entitled 
to the benefit of it; id. ; where bonds arc 
issued, secured by a mortgage which recites 
the amount of the bondB and that part ol 
them were to be used to take up bonds or u 
prior issue, the lien of the mortgage will 
b© confined to an amount of bvnos which, 
added to the specified incumbrances, Bhall 
not exceed the limit fixed ; 8 Fed. Rep. 118, 
where the question was raised by subse¬ 
quent bondholders. 

Where an issue of railroad bonds was 
limited in amount, and the governor of a 
state indorsed on them a recital that they 
were issued in pursuance of law, it mu- 
held that a bona JUle purchaser was not 
bound to look beyond nis certificate and 
tliat the bonds so certified in excess of the 
authorized issue were entitled to share pro 
rata with the other bonds; 2 Woods 523. 
Bonds are numbered for mere convenience, 
and holders of those of a higher number 
stand on the same footing, in a distribution 
of a fund, as those of lower numbers; id. 

Where a mortgage was given to secure a 
specified issue of bonds and by mistake a 
larger number were issued and the excess 
came into the hands of a bona fide holder, 
there being nothing to put him on inquiry, 
the company was held estopped to set up 
that they were not secured by the mort¬ 
gage, and it was held that the excess bonds 
had a prior lien as against income bonds 
not secured by a recorded mortgage, but not 
against a subsequent recorded mortgage; 
lDuv. 112. Where a statute limited the 
issue of bonds to the amoun of the capital 
qtock actually paid in, it was held that 
bonds issued in excess oi this amount were 
illegal, and that a second mortgage bond¬ 
holder could take advantage of their ille¬ 
gality. though the company itself did not 
seek to repudiate them ; 10 Allen 448 ; but 
see 69 N. W. Rep. (la.) 541, where bonds 
issued in exoess were heH to be valid to the 
extent of the consideration received for 
them. Where a railroad company was 
authorized to issue bc-'ds to a certain 
amount in relation to the amount of the 
capital stock, and a mortgage was executed 




OWNKB’8 BISK 


for ft Itraw amount than wii nithoriwd, 
it was hfld that between bona Jl de holders 
of the mortgage bonds and the company, 
the bonds were entitled to the lien of the 
irhtrtgtgB. and that subsequent creditors 
with notice of the bonds occupied no better 
position than the company : 138 Pa. 4W. A 
constitutional provision forbidding the fic¬ 
titious increase of corporate indeotednees 
will not be enforce*! where mortgage bond* 
are sold at par to innocent purchasers, for 
construction and equipment ; id. 

Slock. Any issue of stock of a corpora¬ 
tion in excess of that authorized by statute 
or charter is void 34 N. Y. 80 ; even in the 
hands of a bona fide purchaser ; 99 Pa. 344, 
513. A bona fide Kolaer of overissued stock, 
purporting to be signed bv an authorized 
corporate officer, ana actually issued by the 
corporation, may sue the corporation in tort 
anu recover damages ; 34 N. V. 30 (the lead¬ 
ing case): 99 Pa. 513; Pars. Sel. Cas. 180. 
216 ; the doctrine of estoppel applying; 18 
Atl. Rep. (Pa.) 383 ; and the same rule ap¬ 
plies where the overissued stock is held as 
collateral for notes ; 99 Pa. 513 ; not so, as 
to a purchaser not in good faith for full 
value ; 134 N. Y. 83 ; although the signature 
of one corporate officer Imd been forged by 
another; §3 N. E. Rep. (N. Y.) 378. 

If statutory or charter provisions author¬ 
ize an increase of the capital stock, but the 
formalities prescribed for making the in¬ 
crease are not complied with, it is termed 
an irregular issue, and is voidable ; 105 U. 

8. 143. 

The authorized corporate officers and the 
corporation are jointly and severally liable 
to immediate or subsequent purchasers 
(buying upon the faith of certificates) of 
an overissue or irregular issue of stock, who 
have sustained damage thereby ; 36 N. Y. 
900. 

Equity will enjoin the transfer of spu¬ 
rious stock, the payment of dividends 
thereon, or the voting thereof by the pre¬ 
tended owners ; 78 N. Y. 159. Such stock 
is a cloud upon the title of the genuine 
stock, which a court of equity will remove 
at the suit of the corporation or the stock¬ 
holders ; 96 U. S. 193 ; and the holder 
thereof who knew it to be overissued, at 
the time of the subscription, can defeat an 
action at law on his subscription therefor; 
105 U. S. 143; or an action upon a promis¬ 
sory note given therefor ; 60 la. 404. 

{tee Cook, St. A Stookh.; Mortgage ; 
Bond; Stock. 

OVERPLUS. What is left beyond a 
oertain amount; the residue ; the remain¬ 
der of a thing. The same as surplus. 

The overplus may be oertain or un oertain. 
It Is oertain, for example, when an estate 
is worth three thousand dollars, and the 
owner asserts it to be so in his will, and 
devisee of the proceeds one thousand dol¬ 
lars to A, one thousand dollars to B, and 
the overplus to C, and in consequence of 
the deterioration of the estate, or from 
some other cause, it sells for less than three 
thousand dollars, each of the legatees, A, 
B, and C, shall take one-third. The over¬ 
plus is uncertain where, for example, a tes¬ 
tator does not know the value of His estate 
and giveB various legacies, and the overplus 
to another legatee: the latter will be enti¬ 
tled only to what may be left; 18 Ves. 466. 
See Residue ; Surplus 

OVERRATE. In its strictest signifi¬ 
cation, a rating by way of excess and not 
one which ougnt not to have been made at 
all. 2 Ex. 352. 

OVXRBEACHXNG CLAUSE. In a 

resettlement, a clause which saves the 
powers of sale and leasing annexed to the 
estate for life created by the original set¬ 
tlement, when it is desired to give the 
tenant for life the same estate and powers 
under the resettlement. 

The clause is so called because it provides 
that the resettlement shall be overreached 
by the exercise of the old powers. If the 
resettlement were executed without a 
provision to this effect, the powers annexed 
to the estate for life created by the original 
settlement would he gone after the resettle¬ 


ment : but this is not now a matter ol much 
importance in England because the powers 
given to a tenant for life by the English 
Settled Land Arts, 1882 to 1890, remain 
notwithstanding the resettlement ; and the 
clause is therefore frequently omitted, al¬ 
though it is, on the whofe,-better to insert it. 
Byrne. 

OVERRULE. To annul; to make void. 
This word is frequently used to signify 
that a case has been decided directly op¬ 
posite to a former oase ; when this takes 
place, the first-decided case is said to be 
overruled as a precedent, and cannot any 
longer be considered as of binding author¬ 
ity. 

It also signifies that a majority of the 
judges of a court having decided against 
the opinion of the minority, in which case 
the latter are said to be overruled. 

See Precedents. 

OVERSAMESSA. A forfeiture for 
contempt or neglect in not pursuing a male 
factor. 8 Inst. 116. 

OVERSEERS OF HIGHWAYS. 

Officers having supervision of highways in 
some of the states. See Commissioners OP 
Highways. 

OV ERSEER S OF THE POOR. Per¬ 
sons appointed or elected to take care of 
the poor with moneys furnished to them 
by tne publio authority. 

The auties of these officers are regulated 
by local statutes. In general, the overseers 
are bound to perform those duties, and the 
neglect of them will subject them to an in¬ 
dictment. See 1 Bla. Com. 860 ; 16 Viner, 
Abr. 150 ; 1 Mass. 439 ; 8 id. 486; 2 N. J. 
L. 6, 136; 77 N. C. 404; Com. Dig. Justice 
of the Peace (B 63). 

O VERSE AN. In Sootoh Law. A 

person commonly named in a submission, 
to whom power is given 2o determine in 
case the arbiters cannot agree in the sen¬ 
tence. Sometimes the nomination of the 
oversman is left to the arbiters. In either 
case the oversman has no power to decide 
unless the arbiters differ in opinion ; Ers- 
kine, Inst. 4. 8. 16. The office of an overs¬ 
man very much resembles that of an 
umpire. 

OVERT. Open. 

An overt act in treason is proof of the in¬ 
tention of the traitor, because it opens his 
designs : without an overt act, treason can¬ 
not be committed ; 2 Chitty, Cr. Law 40. 
An overt act, then, is one which manifests 
the intention of the traitor to commit 
treason ; Archb. Cr. PI. 879 ; 4 Bla. Com. 
79; Co. 3d Inst. 12; 1 Dali. 33 ; 2 id. 346 ; 
4 Cra. 75; 3 Wash. C. C. 234. In order to 
sustain a conviction for treason under the 
United States constitution, there must be 
the testimony of two witnesses to the same 
overt act or a confession in open court. A 
conspirator can be tried in any place where 
his co-conspirators perform an overtact; 
Rev. Stat. § 440. The phrase is used in 
relation to the Fugitive Slave Act in 5 
How. 215. 

In conspiracy, Ao overt act is needed to 
complete the offence; 11 Cl. A F. 155; 48 
Md. 381 ; 49 Ind. 186. See 7 Biss. 175. 

The mere contemplation or intention to 
commit a crime, although a sin in the sight 
of Heaven, is not an act amenable to human 
laws. The mere speculative wantonness 
of a licentious imagination, however dan¬ 
gerous or even sanguinary in its object, can 
in no case amount to a crime. But the 
moment that any overt act is manifest, the 
offender becomes amenable to the laws. 
See Cro. Car. 577 ; Attempt ; Conspiracy ; 
Solicitation. 

OWELTY. The difference which is 
paid or secured by one coparcener or coten¬ 
ant to another for the. purpose of equal' 
izing a partition. 1 Story, Eq. Jur. §613. 
Littleton § 251 ; Co. Iatt, 169 a ; 1 watts 
265 ; 18 Viner, Abr. 228, pi. 3. See 158 Pa. 
306 ; 113 id. 578. 

A charge on land for owelty of partition 
follows the land into the hands of a pur¬ 
chaser from the person to whom it was al¬ 


lotted ; and the statute of Limitation does 
not run against it, as the possession is not 
adverse ; 106 N. C. 444. 

OWING. Something unpaid. A debt, 
for example, is owing while it 19 unpaid, 
and whether it be due or not. See 40 La. 
Ann. 671. 

In affidavits to hold to bail it is usual to 
state that the debt on which the action is 
founded is due, owing, and unpaid ; 1 Pa. 
L. J. 210. 

OWLER. In English Law. One 

guilty of the offence of owliug ( q . v.). 

OWLING. In English Law. The 

offence of transporting wool or sheep out 
of the kingdom. 

Tlie name is said to owe its origin to the 
fact that this offence was carried on in the 
night, when the owl was abroad. 

OWNER. He who has dominion of a 
thing, real or personal, corporeal or incor¬ 
poreal, which he has a right to enjoy and 
do with as he pleases,—even to spoil or 
destroy it, as far as the law permits, unless 
he be prevented by some agreement or 
covenant which restrains his right. See 18 
S. W. Rep. (Tex.) 578 ; 21 Or. 339. 

Although there can be but one absolute 
owner of a thing, there may be a qualified 
ownership of the same thing by many. 
Thus, a bailor lias the general ownership of 
the thing bailed, the bailee the special 
ownership. See 2 Cra. C. C. 83. The l ight 
of the absolute owner is more extended 
than that of him who lias only a qualified 
ownership: as, for example, the use of the 
thing. Thus, the absolute owner of an 
estate, that is, an owner in fee, may cut 
the wood, demolish the buildings, build 
new onee, and dig wherever he may deem 
proper for minerals, stone, plaster, and 
similar things, which would be considered 
waste and would not be allowed in a quali¬ 
fied owner of the estate, as a lessee or a 
tenant for life. The word owner, when used 
alone, imports an absolute owner ; but it 
has been held in Ohio that the word owner, 
in the mechanic's lien law of that state, in¬ 
cludes the owner of the leasehold as well 
as of the reversion, on the ground that any 
other construction would be subversive of 
the policy and intent of the statute. 2 
Ohio 123. 

The owner continues to have the same 
right although he perform no acts of owner¬ 
ship or be disabled from performing them, 
ana although another perform such acts 
without the knowledge or against the will 
of the owner. But the owner may lose his 
right in a thing if he permit it to remain 
in the possession of a third person for a suf¬ 
ficient time to enable the latter to acquire 
a title to it by prescription or under the 
statute of limitations. See La. Civ. Code, 
b. 2, tit. 2, c. 1; Encydop&die d’Alembert , 
Proprietaire. 

When there are several joint owners of 
a thing,—as, for example, of a ship,—the 
majority of them have the right to make 
contracts in respect of such thing in the 
usual course of business or repair, and the 
like, and the minority will be bound by 
such contracts; Holt 586 ; 5 Whart. 366; 
105 Pa. 222. See Part-owner, limited 
Owner. 

OWNER’S BISK. There is no exact 
meaning of “owner's risk." (1906) T. S. 
973 (8o. Afr.) 

The Supreme Court of the Cape Colony 
expressed in one case (Naylor vs. Munnick 
3 Searle, 187) an opinion that a carrier who 
conveys goodie at owner's risk is not excused 
in case of gross negligence or malfeasance. 
Id., 973. There has been a judicial expression 
of opinion that owner's risk does not include 
freedom from liability arising from gross 
negligence or from malfeasance. . . If, 

however, the carrier employs suitable 
servants, and by some error of judgment on 
their part, but through no malfeasance or 
gross negligence, an accident occurs by which 
the goods are damaged, then the carrier will 
not Be liable if he takes the goods at “owner’s 
risk” and at lower rate. Id., 974. 


OWNERSHIP 


884 


OWNERSHIP. The right by which a 
thing belongs to some one in particular, to 
the exclusion of all others, u. Civ. Code, 
art. 480. See Co-Ownership r Cncondition- 
ed Ownership. 

OXGANG (fr. Sax. gang , going, and 
ox; Law Lat. bovata). In Old English 
Law. So much land as an ox could till. 
In the north of England a division of a car- 
ucate. According to some, fifteen acres. 
Co. Litt. 09 a ; Crompton, Jurisd. 220. Ac¬ 
cording to Balfour, the Scotch oxengang, 
or oxgate , contained twelve acres: but this 
does not correspond with ancient char¬ 
ters. See Bell, Diet. Plouahgate . Skene 
says thirteen acres. Cowell. See 1 Poll. 
A Maitl. 347. 

OYER (Lat. audire; through L. French 
oyer , to hear). 

In Pleading. A prayer or petition to 
the court that the party may hear read to 
him the deed, etc., stated in the pleadings 
of the opposite party, and whicn deed is 
by intendment of law in court when it is 
pleaded with a profert. The same end is 
now generally attained by giving a copy of 
the deed of which oyer is asked, or, in 
other instances, by setting forth the in¬ 
strument in full in the plaintiff’s statement 
of his case. Oyer as it existed at common 
law seems to be abolished in England; 1 
B. A P. 640 ; 3 id. 398 ; 25 E. L. A E. 304. 
Oyer may be demanded of any specialty or 
other written instrument, as, bonds of all 
sorts, deeds-poll, indentures, letters testa¬ 
mentary and of administration, and the 
like, which the adverse party is obliged to 
plead with a profert in curia; Gould, PI. 
408. But pleading with a profert unneces¬ 
sarily does not give a right to demand 


oyer; 1 Salk. 497; and it maynot be had 
except when profert is made; Hempst. 200. 
Denial of oyer when it should be granted 
is ground for error; Andr. Steph. Pi. 59; 

1 Blackf. 120. In such oases the party 
making the claim should move the oourt 
to have it entered on record, which is in 
the nature of a plea, and the plaintiff may 
counterplead the right of oyer, or strike 
out the rest of the pleading following the 
oyer, and demur; 1 Saund. 9 6, n. 1 ; Bac. 
Abr. Pleas 1; upon which the judgment 
of the court is either that the defendant 
have oyer, or that he answer without it; 
id. ; 2 Lev. 142 ; 0 Mod. 28. See Profert 
in Curia. 

After craving oyer, the defendant may 
set forth the deed or a part thereof, or 
not, at his election ; 1 Chitty, PI. 872 ; and 
may afterwards plead non est factum , or 
any other plea, without stating the oyer; 

2 Stra. 1241 ; 1 Wils. 97; and may demur 
if a material variance appear between the 
oyer and declaration ; 2 Saund. 300, n. 

See, generally, Com. Dig. Pleader (P), 
Abatement (I 22); 3 Bouvier, Inst. n. 2890. 

OYER AND TERMINER. See As¬ 
size ; Court of Oyer and Terminer. 

OYEZ (Ft. hear ye). The introduction 
to any proclamation or advertisement by 
publio crier. Used also by court officers in 
opening court. It is wrongly and usually 
pronounced oh yes. 4 Bla. Cora. 840, n. 

OYSTER. The right to take shell fish 
below high water mark from natural beds 
in tide waters is common to all citizens of 
the state, except as restrained by positive 
law or grants from the state; 50 N. J. L. 
409 ; 32 Atl. Rep. (R. I.) 100 ; 33 id. (Conn.) 
1000. “A natural oyster-bed” is one not 
planted by man. 104 N. C. 704. There 


is a right of property In artificial oyster 
beds planted in public or navigable 
waters, in spots designated by stakes or 
otherwise; 27 N. J. L. 117; 22 Hun 53; 
the owner must clearly mark out and define 
his beds ; 11 Barb. 248 ; this right is in the 
nature of a license from the state, which 
the state may revoke; 14 Wend. 41; 05 
Md. 586. 

The state, subject to the paramount 
right of navigation, is the owner of the 
oyBter-beds in its waters and can prohibit 
their taking by any but its own citizens, 
and prescribe the times, instruments, and 
conditions of taking them ; 80 Fed. Rep. 
652 ; 94 U. S. 391; 76 Va. 989. 

One who plants oysters on a natural bed 
c ann ot recover against one who removes 
them with the natural growth; 00 Conn. 
285. 

One who plants a bed of oysters in a bay 
on an arm of the sea, designating the 
bed, does not interfere with the common 
right of fishing, and may maintain tres¬ 
pass for an invasion of his property; 91 
N. Y. 98 ; 7 Q. B. D. 100. Oysters deposited 
artificially may obstruct navigation and be 
a nuisance; 7 Q. B. 339. 

A riparian owner has not the right to 
bed oysters along his entire wuter front; 
65 Md. 580. 

In Maryland by Btatute any citizen of 
any county bordering on the waters of the 
state may appropriate any area not exceed¬ 
ing an acre for redding oysters. 

An act (Maryland) exacting a license 
fee of three dollars per tbn on oyster 
boats is not a tonnage tax, but a lawful 
compensation to the state for the privilege 
of taking oysters ; 30 Fed. Rep. 651. 

Statutes in several states, especially 
Delaware, Maryland, and Virginia, regulate 
the matter. 
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PAAGB. A toll for passage through 
another’s land. 

P AC ARE. To pay. 

PACE. A measure of length, contain¬ 
ing two feet and a half. The geometrical 
pace is five feet long. The common pace 
is the length of a step; the geometrical 
is the length of two steps, or the whole 
space passed over by the same foot from 
one step to another. 

PACIFIC BLOCKADE A means of 
coercion short of war, usually adopted by 
the joint action of several nations. An 
instance of it occurred when Great Britain 
and Germany united to prevent the Blave 
traffic and stop the importation of arms on 
the east coast of Africa ; Snow, Int. Law 
79. In 1827 Greece was blockaded by 
France, Russia, and Great Britain : in 1850 
the Greek ports were blockaded by Great 
Britain, ana again in 1855 by the combined 
fleets of the Are Great Powers. 

In the blockade of Mexico bv France in 
1838, neutral vessels as well aa Mexican 
were both seized and condemned. In other 
cases both classes of ships were seized, but 
were restored without compensation at the 
termination of conflict. In the blockades 
of Greece in 1850 and 1886, only Greek ves¬ 
sels were sequestrated. 

Different nations have given to tbe term 
a different scope. For instance, France has 
claimed the right under it to intercept not 
only the ships of the state against which 
the remedy is applied, but the ships of other 
nations as well. England, upon the other 
hand, has usually applied it only to the ships 
of the country whose coast is blockaded. 

Tbe line of demarcation between blockade 
and war is a shadowy one. It might not be 
inaccurate to define a pacific blockade as a 
form of restraint used against a weak power 
which if used against a strong power would 
he war. This much is clear, that any form 
of restraint of which force is the essence may 
at any moment be considered as an act of 
war. Maxey, Int. Law, 364, 365. 

In 1887 the Institute of International 
Law unanimously declared in favor of the 
legality of pacific blockade, subject to 
these conditions:—“(1) That the neutral 
flag can enter freely ; (2) that there must, 
of course, be formal notice and a sufficient 
force ; and (3) that ships of the blockaded 
country may be sequestrated, but should 
be restored with their cargoes at the end 
of the blockade, but without compensa¬ 
tion.” See 21 L. Mag. & Rev. 285; Block¬ 
ade. 

PACIFICATION (Lat. pax, peace, 
facere, to make). The act of making peace 
between two countries which have been at. 
war ; tbe restoration of public tranquillity. ' 

PACK. To deceive by false appear¬ 
ances ; to counterfeit; to delude. 

PACK OF WOOL. A horse load con¬ 
sisting of seventeen stone and two pounds. 
Cowell. 

PACKAGE. A bundle put up for 
transportation or commercial handling. A 
parcel is a small package; 1 Hugh. 529 ; 44 
Ala. 468, where a bale of cotton was held 
not a package; contra , 2 Daly 434. See 
L. R. 9 Ex. 67. Certain duties charged in 
the port of London on the goods imported 
and exported by aliens. Now abolished. 
'N hart. Lex. See Original Package. 

"Package" t r its equivalent, as used in 
the Food and Drugs Act, refers to the imme¬ 
diate container of the article which ib 
intended for* consumption by the public. 


To limit the requirements of the act to the 
outside box which is not seen by the pur¬ 
chasing public would render nugatory one 
of the principal provisions of the act. 228 
U. S. 115. 

PACKED PARCELS. The name for 
a consignment of goods consisting of one 
large parcel made up of several small ones, 
collected from different persona by the im¬ 
mediate consignor, who united them into 
one for his own profit, at the expense of 
the carrier. Whart. 

PACKEB. A person employed by mer¬ 
chants to receive and (in some instances) 
to select goods from manufacturers, dyers, 
calenders, etc., and pack the same for 
exportation. Arch. Bankr., 11th ed. 37. 

PACKING A JURY. Improperly and 
corruptly selecting a jury to be sworn and 
impanelled for the trial of a cause. 12 
Conn. 289. 

PACT. In Civil Law. An agree¬ 
ment made by two or more persons on the 
same subject, in order to form some en¬ 
gagement, or to dissolve or modify one 
already made: Conventio est duorum in 
idem placitmn consensus de re solvenda , id 
est fcicienda vcl prtestanda. Dig. 2. 14; 
Clef des Lois Rom.; Ayliffe, Pand. 558; 
Merlin, Rep. Facte. 

PACT DE NON ALIENANDO. 

A clause inserted in mortgages in Louisiana 
which secures to the mortgage creditor the 
right to foreclose his mortgage by execu¬ 
tory process, directed solely against the 
mortgagor, and gives him the right to 
seize and sell the mortgaged property, re- 

E irdlessof any subsequent alienations. 35 
a. Ann. 585; 30 id. 045; 124 U. S. 355. 
This rule applies to an alienation by con¬ 
demnation in proceedings for confiscation, 
and as against the heirs-at-law of the per¬ 
son whose property is confiscated; 113 U. 
S. 293. If a mortgage debtor in Louisiana, 
in a suit to foreclose a mortgage containing 
this clause, waives tho benefit of prescrip¬ 
tion, those who Lake through him are es¬ 
topped from pressing it, as effectually as he 
is estopped ; 124 U. S. 351. 

PACTIONS. In International Law. 

Contracts between nations which qxe to 
be performed by a single act, and of which 
execution is at an end at once. 1 Bouvier, 
Inst. n. 100. 

PACTUM. (Lat. from pang ere, to 
strike). A pact. An agreement or con¬ 
vention without specific name, and without 
consideration, which, however, might, in its 
nature, produce a civil obligation. Burrili ; 
Heinecc. Elem. Jur. Civ. 3. 14. 775. A 
pact was distinguished from a contract 
(contractus) which had a specific name or 
present consideration, and carried with it 
a civil obligation both being species of 
conventio , (convention), which was the gener¬ 
al term. Id .; 773. An action lay upon a 
contract, but not on a pact. id. 

PACTUM CONSTITUTE PBCU- 
NUB (Lat.). In Civil Law. An agree¬ 
ment by which a person appointed to his 
creditor a certain day, or a certain time, at 
which he promised to pay; or it may be de¬ 
fined simply an agreement by which a 
person promises a creditor to pay him. 

When a person by this pact promisee his 
own creditor to pay him, there arises a 
new obligation, which does not destroy the 
former by which he was already bound, 
but which is accessory to it; and by this 
multiplicity of obligations the right of the 


creditor is strengthened. Pothier, Obi. i*t 
2, c. 6, s. 9. 
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pecunitr, as above defined, aud our in¬ 
debitatus assumpsit. The pactum constitutor. pe- 
runice was a promise to pay a eubslslin* debt, 
whether nat ural or civil, made In such a manner as 
not to extinguish the preceding debt, and Introduced 
by the prtetor to obviate some formal difficult its 
The action of indefotafu* assumpsi t wan brought 
upon a promise for the payment of a debt; it le not 
subiect to the wager of law and other technical dif¬ 
ficult lea of the regular action of debt ; but by such 
promise the right to the action ot debt was not ex¬ 
tinguished nor varied ; 4 Co. PI. 05. See 1 H. Bla. 
M0, 850 ; Brooke, Abr. Action sur te Case (pi. 7, 69, 
TZ) ; 4 B. A B. ; 1 Chltty, PI. 89. 


PACTUM DE NON ALIEN- 
DANDO. A stipulation in a mortgage 
by which the mortgagor agrees not to alien¬ 
ate or encumber tlie mortgaged premises to 
the prejudice of the mortgage. 113 li. S. 
299. The effect of this stipulation is well 
settled in Louisiana. In 2 Martin, N. 8 
32, the effect was decided to be, thAt "the 
mortgagee is not bound to pursue a third 
possessor, but may have the hypothecated 
property seized in via executina as if no 
change had taken place in its possessors, 
because any alienation or transfer made in 
violation of the pact de non alicnando is 
ipso jure void as it relates to the creditor, 
and that this effect of the pact is not an¬ 
nulled by the provisions of the Civil Code 
in relation to mortgages, and the rules laid 
down for pursuing the action of mortgage.” 
Id. Where & mortgage contains the pact 
de non alienando the mortgagee may enforce 
his mortgage by proceeding against the 
mortgagor alone, notwithstanding the alien¬ 
ation oi the property, and all those claiming 
under the mortgagor, whether directly or 
remotely, will be bound, although not made 
parties. Id., p. 300. 

PACTUM DE NON PETENDO 
(Lat.). In Civil Law. An agreement 
made between a creditor and his debtor 
that the former will not demand from the 
latter the debt due. By this agreement 
the debtor is freed from his obligation. 
This is not unlike the coivnant not to sue, 
of the common law. Wolff, Dr, de la Nat. 
§ 755 ; Leake, Contr., 3d ed. 798. 

PA.CTUM DE QUOTA LITIS (Lat ). 
In Civil Law. An agreement by which 
a creditor of a sum difficult to recover 
promises a portion—for example, one-third 
—to the person who will undertake to 
recover it. In general attorneys should 
abstain from making such a contract: yet 
it is not unlawful at common law. See 
Champerty. 

PAID UP LIFE POLICY. A "paid 
up life policy” is the equivalent of the 
insurer’s bond to pay a sum definite at a time 
certain or upon tnc happening of an inevita¬ 
ble contingency. It can not be said that such 
an obligation is without specific money 
value. It may be stated generally that any 
tangible, definable interest in property 
having a value, and not exempt by law, is 
subject to the owner’s debts. Ill Ky 64, 
63 S. W. 12. 


PAIN FOBTE ET DUBE. See Peine 
Forte et Dure. 

PAINS AND PENALTIES. See 

Bill of Pains and Penalties. 

PAINTING. A likeness, image, or 
scene depicted with paints. Cent. Diet. 
The term does not necessarily mean any¬ 
thing upon which painting has been dene 
by a workman, but rather something of 
value as a painting and something on which 
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skill boa been bestowed in producing it; 8 
Exoh. Div. 121. Whether certain articles 
Call within the description of pointings as 
used in a statute is a question of fact for a 
junr; id. 

Paintings on porcelain, the value of 
whiah depends on the skill of the artist, 
are dutiable as porcelain and not as china 
porcelain and parian ware gilded, dec¬ 
orated, or ornamented in any manner; 
103 U. 3, 877. As to copyright in paint¬ 
ings, see Copyright. 

PAIRING-OFF. A system in vogue 
both in parliament and in legislative 
bodies in this country, whereby a mem¬ 
ber agrees with a member on the op¬ 
posite side, that they shall both be absent 
from voting during a given time, or upon 
a particular question. It is said to have 
originated in the house of commons in 
Cromwell’s time. See May, Pari. Prac. 

PAIS, PATS. A French word, signify¬ 
ing country. In law, matter in pais is 
matter of fact, in opposition to matter of 
record; a trial per pats is a trial by the 
country,—that is, by a jury. See In Pais. 

P ATi A.CN CAR. See Sleeping Car. 

PALACE COURT. In English Law. 
A court which had jurisdiction of all per¬ 
sonal actions arising between any parties 
within twelve miles of Whitehall, not in¬ 
cluding the city of London. 

It was erected in the time of Charles I., 
and was held by the steward of the house¬ 
hold, the knight-marshal and steward of the 
court, or his deputy. It had its sessions 
once a week, in the borough of Southwark. 
It was abolished by 12 & 13 Viot. o. 101, § 
13. See Court op Marsh a i ska. 

PALAGIUM. A duty to lords of 
manors for exporting and importing ves¬ 
sels of wine at any of their ports. Jacob. 

PALATINE. Possessing royal privi¬ 
leges. See County Palatine ; Courts op 
County Palatine. 

FALFRXDU8 (L. Lat.). A palfrey ; a 
horse to travel on. Fitzherbert, Nat. Brev. 
88 . 

PALUO COOPER IRE. (To cover 
with a cloak.) An ancient custom, where 
the parents of children bora out of wed¬ 
lock afterwards intermarried, of the par¬ 
ents and ohildren standing together under 
a cloth extended, while the marriage was 
solemnised, the act being in the nature of 
adoption. ToraL See Legitimation. 

P ALMER ’S ACT. Statutes 19 & 20 
Viot. o. 18, which enable a person accused 
of orime committed out of tne jurisdiction 
of the central criminal court to be triodf in 
that court. 


PALMISTRY. The art or practice of 
telling fortunes by a feigned interpretation 
of the lines and marks on the hand. The 
word is used by good writers in the sense 
of a trick with the hand. 2 Exch. Div. 
288. 


PALPABLY DANGEROUS. A set 

screw, that is suffered to remain uncovered 
and unguarded, is “palpably dangerous.” 
145 Ky. 1, 139 S. W. 1059. 

PAMPHLET. A small book usually 
printed in octavo form and stitched. 

Pamphlet laws. The name given in some 
states to the publication of the acts of the 
legislature. In Pennsylvania and Dela¬ 
ware they are originally published from ses¬ 
sion to session, unbound, with continuous 
paging, and indexed and bound after a num¬ 
ber of sessions. 

PAMPHLET LAWS. In the 
United States, the acts of each session of 
Congress are published under the title 
“Statutes of the United States,” but since 
they are issued in paper covers, and are 
later superseded by bound volumes under 
another title, they are usually referred to as 
“Pamphlet Laws.” Theee Pamphlet Laws 
of the United States Congress for each ses¬ 
sion are now issued in two parts. The first 


part contains public acts and joint resolu¬ 
tions arranged in chronological order. Part 
two contains private acts, concurrent reso¬ 
lutions, treaties, proclamations and amend¬ 
ments to the United States Constitution. 
At the beginning of the two parts are 
chronological lists, and at the end alphabet¬ 
ical indices. These Pamphlet Laws are 
merely advance issues of volumes which 
contain all of the laws, resolutions, etc., of a 
Congress, the latter when published being 
called “Statutes at Large.” Hicks, Mater. 
<& Meth. Leg. Res., p. 61, 62. 

PANDECTS. In Civil Law. The 
name of an abridgment or compilation of 
the civil law, made by Tribonian and 
others, by order of the emperor Justinian, 
and to which he gave the force of law, 
A* D. 533. 


anoe in which gestures take the place of 
words. 3 C. B. 871. 

PAPACY, See Papist. 

.PAPAL SUPREMACY, DOC¬ 
TRINE OF. That supremacy which the 
pope claimed in the Holy Roman Empire, 
not only over the e mpe ror but over all othei 
Christian princes. The theory was that all 
Christian princes stood to the Roman pontiff 
as great vassals to a supreme lord or suzerain, 
and as such supreme lord the pope claimca 
the right to enforce the duties due to him 
from his feudal subordinates through an 
ascending scale of penalties culminating in 
the absolution of the subject from the bonds 
of allegiance, and in the deposition of the 
sovereign himself. Taylor, Jurispr., 323, 
608. 


It Is also known by the name of the Digest, be¬ 
cause in his compilation the writings of the Jurist* 
were reduced to order and condensed qucui digestixx. 
The emperor, In M0, published an ordinance entitled 
De Conceptionc Digestorum , which was addressed 
to Tribonian, and by which he was required to select 
some of the most distinguished lawyers to assist 
him In composing a collection of the nest decisions 
of the ancient lawyers, and compile them in fifty 
books, without confusion or contradiction. The in¬ 
structions of the emperor were to select what was 
useful, to omit what was antiquated or superfluous, 
to avoid contradictions, ana by the necessary 
changes, to produce a complete body of law. This 
work was a companion to the Code of Justinian, 
and waste be governed in its arrangement of topics 
by the method of the Code. Justinian allowed the 
commissioners, who were sixteen In number, ten 
years to compile It; but the work was completed 
In three years, and promulgated in M8. A fist of 
the writers from whose works the collection was 
made, and an account of the method pursued by 
the commissioners, will be found in Smith's Diet, of 
Or. & Rom. Antiq. About a third of the collection 
is taken from Ulplao ; Julius Paulus, a contempo¬ 
rary of Uipian, stands next: these two contributed 
one-half of the Digest. Papinlan comes next. The 
Digest, although compiled In Constantinople, was 
originally written in Latin, and afterwards trans¬ 
lated Into Greek. 

The Digest is divided in two different ways : the 
first into fifty books, each book In several titles, 
and each title into several extracts or leges, and at 
the head of each series of extracts Is the name of 
the lawyer from whose work they were takeD. The 
fifty books are allotted In seven parts. 

Tne division into digestum vetus (book first to 
and including title second of book twenty fourth), 
digestum infortiatum (title third of book twenty- 
fourth, to and including book thirty-eighth), and 
digestum norum (from book thirty-ninth to the 
end), has reference to the order in which these 
three parts appeared. As to the methods of citing 
them, see Citation or Authorities. 

The Pandects—as well Indeed as all Justinian’s 
laws, except some fragments of the Code and 
Novels—were lost to all Europe for a considerable 


period. During the 
between the two eoi- 


of Amalfi, in the war 
lisant popes Innocent II and 
AaacletlL. a soldier discovered An old manuscript, 
which attracted his attention by Its envelope of 
many oolors. It was carried to the Emperor Clo- 
thalra, and proved to be the Pandects of Justinian. 
The work was arranged in its present order by 
Warner, a German, whose Latin Dame Is ImertuR, 
who was appointed by that emperor Professor of 
Roman Law at Bologna. 1 Fournel. Hist des At'O- 
cata 44. The style of the work Is very grave and 
pure, trod contrasts in this respect with that of the 
Code, which Is very far from classical. On the 
other hand, the learning of the Digest stands rather 
in the discussing of subtle questions of law, and 
enumerations of the variety or opinions of ancient 
lawyers thereupon, than id practical matters of 
daily use. of which the Code so simply and directly 
treats. See Ridley, View, pt I. cb. 1, S. 

While the Pandects ionn much the largest frac¬ 
tion of the Corpus Juris their relative value and im¬ 
portance are far more than proportional to their 
extent. They are, in fact, th» soul of the Cornua 
Juris. Hadley, Rom. L. 11. 3ee FIFTY 1)ECI 
SIONS, THE. 


PANEL (diminutive from either wane, 
apart, or poae , pagella. Cowell). In Prac¬ 
tice. A scneaule or roll, containing the 
names of jurors summoned by virtue of a 
writ of venire facias, and annexed to the 
writ. It is returned into court whence the 
ventre issued. Co. Litt. 158 &; 3 Bla. Com. 
353 ; 40 Cal. 588. See 89 HI. 575. The word 
may be used to designate either the whole 
number of jurors summoned or those se¬ 
lected by the clerk by lot according to the 
oonnect:on in which it is used. 70 la. 141. 

In Sootoh Law. The prisoner at the 
bar, or person who takes his trial before the 
oourt of justiciary for some crime. So called 
from the time of his appearance. Bell, Diet. 
Spelled, also, pannel , See Regular Panel. 

PANEL OF ARBITRATORS. 

See Haoue Conference. 


PAPER. A manufactured substance 
composed of fibres (whether vegetable or 
animal) adhering together in forms consist¬ 
ing of sheets of various sizes and of differ¬ 
ent thicknesses, used for writing or print¬ 
ing or other purposes to which flexible 
sheets are applicable. 4 H. A N. 470. Books 
are not paper within the meaning of the 
tariff act; 104 U. S. 735. 

In a statute against sending obscene 
papers, includes letters, Anderson; 103 
Ina. 419. In the sense of & printed sheet or 
sheets containing the current news, see 
Newspaper. A commercial, business, or 
negotiable instrument. Id. A list of the 
business to be transacted exhibited in each 
court in England, to enable the parties to 
know when their presence will be required. 
R. & L. Diet. 


PAPER BLOCKADE. An ineffective 
blockade. See Blockade. 

PAPER-BOOK. In Practice. A book 
or paper containing an abstract of all the 
facts and pleadings neoessary to the full un¬ 
derstanding of a case. 

The issues in actions, etc., upon special 
pleadings, made up by the clerk of the pa¬ 
pers, who is an officer for that purpose. Up¬ 
on an issue in law, it is termed tne demur¬ 
rer-book. The clerks of the papers of the 
court of K. B., in all copies of pleas and 
paper-books by them made up. shall sub¬ 
scribe to such paper-books the names of the 
counsel who have signed suoh pleas, as well 
on behalf of the plaintiff as defendant; and 
in all paper-books delivered to the judges 
of the court, the names of the counsel who 
did sign those pleas are to be subscribed to 
the books by the clerks or attorneys who 
deliver the same. Jac. L. Diet.; 2 Hill, Abr. 
288. 

The courts of error, and other courts, on 
arguments, require that the judges shall 
each be furnished with such a paper-book ; 
Tr. & H. Pr. 887. In Pennsylvania the 
printed copy of the record, the argument, 
etc., used in the supreme and superiot 
courts is so called. 

In the court of king’s bench, in England, 
the transcript containing the whole of the 
proceedings filed or delivered between the 
parties, when the issue joined is an issue 
In fact, is called the paper-book. Steoh. PI. 
95; 3 Bla. Com. 317; 3 Chitt. Pr. 52f ; 2 
Stra. 1131, 1266 ; 2 Wils. 243. 

In modern English practice under the 
Jud. Act of 1875, printed copies of every 
special case must now be delivered by the 
plaintiff (Ord. xxxiv. r. 3). And any party 
who enters an action for trial must deliver 
to the officer of the court a copy of the 
whole of the pleadings in the action for the 
use of the judge at the trial. Ord. xxxvi. 
r. 17. 

PAPER CREDIT. Credit given on the 
security of any written obligation purport¬ 
ing to represent property. 

PAPER-DAYS. In English Law. 

Days on which special arguments axe to 
take place. Tueeoays and Fridays in term- 
time are paper-days appointed by the court. 
Lee, Diet, of Pr.; Arohb. Pr. 101. 


PANTOMIME. A dramatic perform- 


PAPER MILL. See Paper Office. 
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PAPER MONET, The engagements 
to pay money which are issued by govern¬ 
ment's and hanks, and which pass as money. 
Paniessua. Droit. Com. n. 9. Bank-notes 
are generallv considered as cash, and will 
answer all the purposes of currency ; but 
paper money is not a legal tender if object¬ 
ed to. But see Legal tender. 

See National Bants ; Money ; Gold. 

PAPER OFFICE; PAPER MILL. 

In 1578 Queen Elisabeth established “the 
Office of Her Majesty’s Papere and Records 
for Business of State and Council, and 
appointed a keeper of the papers. This 
office—popularly Known as the Paper Office 
—existed until 1854 at a number of different 
addressee in and about Whitehall. Upon 
the death in 1854 of the then keeper of the 
State papers, the Paper Office became merged 
in the Public Record Office. 

In the old Court of King’s Bench there 
was an office known as the Paper Office qr 
Paper Mill. In it were kept the records of 
the Court pending their removal to the 
Treasury of the Exchequer, in which latter 
office all records of the Courts were finally 
deposited. Byrne. See Record Office. 

PAPER TITLE. A title to land evi¬ 
denced by one or more conveyances, the 
term generally implying that such title, 
while it has color or plausibility, is without 
substantial validity. Blaok, il Diet. 

P APERS . The term does not mean 
newspapers or perhaps even include them 
within the meaning of a statute, the object 
of which is to prevent a jury from receiv¬ 
ing any evidence, papers, or documents not 
authorised by the court. 43 Pac. Rep. 
(Mont.) 216. In a will, “ all my bookB and 
gipers ” include a promissory note; 49 N. 

The constitution of the United States 
provides that the rights of the people to be 
secure in their persons, houses, papers, and 
effects, against unreasonable searches and 
seizures snail not be violated. See Search 
Warrant; Valuable Papers. 

PAPIST. A term applied by Protes¬ 
tants to Roman Catholics. 

By the act of 10 Goo. IY. c. 7. known as tile Catho¬ 
lic Emancipation Act. Roman Catholics were restored 
in general to the full enjoyment of all civil rights, 
except that of holding ecclesiastical offices ana cer¬ 
tain nigh appointments in the state. Before that 
act their condition had been much ameliorated by 
various statutes, beginning with 18 Goo III. c. w. 
As to the right of holding property for religious pur. 
poses, the 2 A 8 Wm. IY. c. 115, placed them on a 
level with Protestant dissenters, and the 7 & 8 Viet, 
c. 102, and 8 & 10 Viet c 49. repealed all enactments 
oppressive to Roman Catholics See Whart. Lex. 

See 2 Phill. Int. L. for a history of the 
political status of the Papacy. 

PAR. Equal. It is used to denote a 
state of equality or equal value. Bills of 
exchange, stocks, and the like, are at par 
when they sell for their nominal value; 
above par, or below par, when they sell for 
more or leas; 57 Ga. 824; 8 Paige 527; 22 Pa- 
479. 

. PAR DELICTUM. Equal guilt. See 
In Pari Delicto ; Pari Delicto. 

PAR OF EXCHANGE. The par of 

the currencies of any two countries means 
the equivalence of a certain amount of the 
currency of the one in the currency of the 
other, supposing the currency of both to be 
of the precise weight and purity fixed by 
their respective mints. 36 Wend. 234. The 
exchange between the two countries is said 
to be at par when bills are negotiated on 
this footing. Bowen, PoL Econ. 821. See 
11 East 267. 

PAR ONERI. Equal to the burden or 
charge, or to the detriment or damage. 

PAR VALUE. A current phrase hav¬ 
ing no other meaning than the value of the 
pound sterling formerly fixed by Law for 
the purposes of revenue. 10 Allen 44. It is 
commonly used to Indicate the face value 
of bonds or stock. 

A phrase which implies a dollar in money 
for every dollar in security. Anderson; 26 
Wend. 234. 


PARAGE. Equality of blood, name, or 
dignity, but more especially of land in the 
partition of an inheritance between oo-heire. 
Co. Litt. 166 6 . See Tenure. 

la riBihl Law. Where heirs took of Uw aw 
•took end by name title, bat, front ri ght of primo¬ 
geniture, or tome other ceaee, the ■hares were un¬ 
equal. the younger was Raid to hold of the elde r , jwre 
ef tituio poraffM. by right and title of parage being 
equal In everything but the quantity, and owtng no 
homage or fealty. Calv. Lax. Bee i PolL A lfi l t l 
MlTim, fl». 


_ (from the Latin adjective 

par, equal; made a substantive by the ad¬ 
dition of affium; 1 Thomas Co. Litt. 681). 
Equality. 

In Eooleaiaatioal Law. The portion 
which a woman gets on her marriage. Ayl. 
Par. 836. 

PARAGRAPH. A distinct part of a 
discourse or writing relating to a particular 
point. 

An entire or integral statement of a cause 
of action equivalent to a count at common 
law. 63 Fed. Rep. 488. Where a complaint 
contains severaloauses of action, each must 
be distinctly paragraphed and numbered ; 
19 U. S. App. 157. 

PARALLEL. Extending in the same 
direction, and in all parts equidistant; hav¬ 
ing the same direction or tendency. 14 S. 
E. Rep. (Vs.) 803. See 144 Maas. 354. 

In the specification of a patent the word 
was construed in its popular sense of go¬ 
ing side by side and not in its purely math¬ 
ematical sense; 2 App. Cas. 423 ; and so 
in 82 Cal. 281; 2 Cai. Gas. 363 ; 5 Johns. 489; 

3 Me. 1081, where it was held that parallel 
lines were not necessarily straight lines. 
As to parallel and competing railroads, 
see Merger. 

Parallel Line. Two “parallel lines” of 
railroad are lines running in one general 
direction, traversing the same section of 
country and running within a few miles of 
each other. Two Ones are parallel when 
they run between the same two points or 
localities. 144 Ky. 330, 138 S. W. 291. 

PARALT8I8. Loss or material dim¬ 
inution of the power of contractility in the 
voluntary or involuntary muscles, and some¬ 
times of the power of perceiving sensations, 
in one or more parts of the body; palsy. 
Stand. Diet. 

There are two types of paralysis ; organic 
paralysis resulting from a neural lesion, and 
functional paralysis due, not to a physiologi¬ 
cal lesion of the nervous system, but to 
dissociation. The latter type is often 
wrongly attributed to malingering. It is a 
common symptom of hysteria. There are 
three kinds of organic paralysis depending 
upon the locus of the neural lesion : upper 
motor neurone, lower motor neurone, and 
peripheral paralyses. 

Monoplegia: paralysis of a single limb 
or other muscle group. 

Paraplegia: paralysis of the lower ex¬ 
tremities. 

Hemiplegia: paralysis of one side. 
Diplegia: paralysis of both aides. 

Ophthalmoplegia : paralysis of eye 
muscles internal or external. Bridges, Out¬ 
line Ab. Psych. 89. See Apoplexy ; Ill¬ 
ness ; Paresis. 

PARAMOIJ NT (par, by, mounter, to 
ascend). Above; upwards. Kelh. Norm. 
Diet. Paramount especifii , above specified. 
Plowd. 209 a. 

That which is superior: usually applied 
to the highest lord of the fee of lands, tene¬ 
ments, or hereditaments. Fitsh. N. B. 135. 
Where A lets land to B, and he underlets 
them to C, in this case A is the paramount 
and B is the mesne landlord. See 2 Bla. 
Com. 90; 1 Thomas, Co. Litt. 484, n. 79, 485, 
n. 81; Mesne. 

PARANOIA. A form of insanity which 
comes under the class of degenerative dis¬ 
eases. The main fundamental character¬ 
istic of this disease is a delusion which has 
become a part of the belief of the individ¬ 
ual, and which he believec himself able to 
explain, and defend. 3 Witth. A Beck. 


Med. Jur. 288. 

A chronic progressive psychosis which 
occurs mostly in adult life, and develops on 
the basis of certain character anomalies. 
In this type of psychosis, delusions are well 
systematised, usually taking the form of 
false interpretation of facta, and might very 
well be true. They are persecutory and 
expansive. The delusional system appears 
so logical that others may be persuaded of 
its truth. There are numerous forms of 
paranoia resulting from the general trend 
of the delusion. For example, the delirium 
of revindication {Litigious paranoia) is the 
form in which tne patient is continually 
seeking legal redress for supposed wrongB; 
inventive paranoia, in wtuen the patient 
besieges patent offices with his many usually 
useless devices; religious paranoia, in which 
the patient develops some original but 
usually fantastic religious system, etc. The 
courts have the first type of paranoia to 
contend with most frequently, i. e.. Litigious 
paranoia. Bridges, Outline of Ab. Psych. 
136, 137. 

It is sometimes characterized as logical 
perversion, and is said to have “misplaced 
the antiquated term monomania, which not 
only implied that the delusion was restrict¬ 
ed to one subject, but was otherwise insuf¬ 
ficient and misleading ; ” 2 Clevenger, Med. 
Jur. 860. The memory, emotions, judg¬ 
ment, and conceptions are in most cases 
unimpaired, though each of these mental 
divisions may be involved; id. The intel¬ 
lect is rarely much involved. In all other 
relations the individual may be able to 
carry on his business in life. There is little 
doubt but that they are thoroughly respon¬ 
sible for their own actions. But if the act 
be the result of their delusion it is not so 
much a question of their ability to control 
their actions, as that they do not attempt 
to do so. 3 Witth. & Beck, 289. 

PARAPHERNA (Lat). In Civil 
law. Goods brought by wife to husband 
over and above her dower (doe) . Voc. Jur. 
Utr.; Fleta, lib. 5, o. 23, §0; Mack. C. L. 
§529. 

PARAPTTRRN ALTA . Apparel and 
ornaments of a wife, suitable to her rank 
and degree. 2 Bla. Com. 435. 

Those goods which a wife could be¬ 
queath by her testament. 2 Poll. & 
Haiti. 427. 

These are subject to the control of the 
husband during his lifetime; 3 Atk. 894; 
but go to the wife upon his death, in pref¬ 
erence to all other representatives; Cro. 
Oar. 848; and cannot be devised away by 
the husband ; Noy, Max. They are liable 
to be sold to pay debts on a failure of assets; 
1 P. Wins. 730. See, also, 2 Atk. 642; 11 
Vin. Abr. 176. The judge of probate may, 
in the practice of most states, make an al¬ 
lowance to the widow of a deceased person 
which more than takes the place of the 
paraphernalia. 

While a married woman may acquire 
title to articles of apparel by gift from her 
husband, yet her mere use and enjoyment 
of such articles purchased by her husband 
does not give title thereto as her separate 
property; 12 8. C. 180; 8. c. 32 Am. Rep. 
508. See, also, 85 Ohio St. 514. The wear¬ 
ing apparel purchased by a married woman 
after her marriage, with her husband’s 
money, or upon his oredit, belongs to him 
as against her creditors; 87 Mien. 62. In 
New York, by statute, a married woman 
may sue in her own name for injury to her 
raraphernalia; 48 N. Y. 212; s. C. 8 Am. 
Rep. 548 ; but in the absence of proof of a 
. gift to her, the hushand can sue ; 74 N. Y. 
116 ; B. c. 80 Am. Rep. 271. 

In some states, the paraphernalia of a 
wife is protected by statute (in Georgia by 
name, and in Rhode Island and Colorado 
by description). The articles covered by 
one or more of the statutes are: wearing 
apparel of the wife and such ornaments, 
jewelry, silver, table ware, plate, and such 
articles of property as have been given to 
her for her own use and comfort. In 
Louisiana the property not declared to be 
brought in marriage by the wife, or given 
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to her in consideration of the marriage, is 
paraphernalia, and she has a right to admin¬ 
ister it without the assistance of her hus- 
band ; but as to any which is administered 
by her husband without her opposition, he is 
accountable for it. See MARnntn Woman. 

PARAPHERN AUX BtENS. In 
Frenoh Law. All the property of the wife 
which is not subject to the regime dotal. 
Rrown 

The wife has the entire administration of 
this property; but Bhe may allow the hus¬ 
band to enjoy it, and in that case he is not 
liable to account. R. & L. Diet .; Brown. 

PARAPLEGIA. See Paralysis. 

PARA8YNEXI8. In Civil Law. A 

conventicle or unlawful meeting. Whart. 

PARATTTLA (Lat.). In Civil Law. 
An abbreviated explanation of some titles 
or books of the Code or Digest. 

PARATUM HABEO (Lat. I have 
ready). In Practice. A return made by 
the sheriff to a capias ad respondendum, 
which signified that he had the defendant 
ready to bring into court. This was a fic¬ 
tion, where the defondant was at large. 
Afterwards he was required, by statute, to 
take bail from the defendant, and he re¬ 
turned cepi corpus and bail-bond. But still 
he might be ruled to bring in the body ; 7 
Pa. 535. 

PARAVAIL. Tenant para vail is the 
lowest tenant of the fee, or he who is the 
immediate tenant to one who holds of an¬ 
other. He is called tenant para vail because 
it is presumed he has the avails or profits 
of the land. Fitzh. N. B. 135 ; Co. 2a Inst. 
296. 

PARCEL. A part of the estate. 38 
la. 141 ; 1 Comyns, Dig. Abatement (H 
51), Grant (E 10), Under a statute provid¬ 
ing for an assessment of unplatted lands, 
synonymous with lot. 38 N. E. Rep. (Ind.) 
468. To parcel is to divide an estate. Bac. 
Abr. Conditions (0). 

A small bundle or package. 

The word “ parcel” is not a sufficient de¬ 
scription of the property alleged in an in¬ 
dictment to have been stolen. The pris¬ 
oner was indicted for stealing “ one parcel, 
of the value of one shilling, of the goods,” 
etc. The parcel in question was taken from 
the hold of a vessel,out of a bo* broken open 
by the prisoner. Held an insufficient de¬ 
scription ; 7 Cox, C. C. 13. See Package. 

PARCEL MAKERS. Two officers in 
the exchequer who formerly made the 
parcels of the escheator’s accounts, where¬ 
in they charged them for everything they 
had levied for the sovereign’s use within 
the time of their being in office, and de¬ 
livered the same to the auditors to make 
up their accounts therewith. Whart. Law 
Lex. 

PARCEL POST. Domestic). Fourth- 
class matter embraces that known as domes¬ 
tic parcel-post mail exceeding 8 ounces in 
weight ana includes merchandise, farm and 
factory products, seeds, cuttings, bulbs, 
roots, scions, ana plants, books (including 
catalogues), circulars and other printed 
matter, and all other mailable matter not 
embraced in the first and second classes. 
U. S. Off. Postal Guide, 1924, p. 11. See 
Mail Matter, Domestic; Mailable, Un¬ 
mailable. 

International (Foreign). Interna¬ 
tional parcel-post service is maintained by 
direct or indirect service ; that is, parcels are 
either dispatched from the United States by 
steamships landing parcel-post mails' at a 
port in the country of destination or are 
dispatched from the United States to some 
intermediate country for onward dispatch 
in the parcel-post mails of that intermediate 
country to the place of destination. Id.; 
198 et seq. 

PARCELS, BILL OF. See Bill op 
Parcels. 

PARCENARY. The state or condition 


of holding title to lands jointly by parcen¬ 
ers, before the common inheritance has 
been divided. 

PARCENERS. The daughters of a 
man or woman seised of lands and tene¬ 
ments in fee-simple or fee-tail, on whom, 
after the death of such ancestor, Buch lands 
and tenements descend, and they enter. 
See Estate in Coparcenary. 

PARCHMENT. Skeepekins dressed 
for writing, so called from Pergamus, Asia 
Minor, where they were invented. Used 
for deeds, and was used for writs of sum¬ 
mons in England previous to the Judica¬ 
ture Act, 1875. Whart. Lex, 

PARCO FBACTO (Lat.). In English 
Law. The name of a writ against one 
who violently breaks a pound and takes 
from thence beasts which, for some tres¬ 
pass done, or some other just cause, were 
lawfully impounded. 


PARDON. An act of grace, usually 
proceeding from the power intrusted witn 
the execution of the law’s, which exempts 
the individual on whom it is bestowed from 
the punishment which the law’ inflicts for 
a crime he has committed. 7 Pet. 160 ; 19 
N. Y. S. 508. 

Every pardon granted to the guilty is in 
derogation of the law ; if the pardon be 
equitable, the law is bad ; for where legis¬ 
lation and the administration of the law 
are perfect, pardons must be a violation of 
the law. But, as human actions are neces¬ 
sarily imperfect, the pardoning power 
must be vested somewhere, iu order to 
prevent injustice when it is ascertained 
that an error has been committed. 

An absolute pardon is one which frees 
the criminal without any condition what¬ 
ever. 

A conditional pardon is one to which a 
condition is annexed ,perfonna nee of which 
is necessary to the validity of the pardon. 
1 Bail. 283 : 10 Ark. 284 ; 1 M’Cord 176; 1 
Park. Cr. Cas. 47. See 27 N. J. L. 637. 

A general pardon is one which extends 
to all offenders of the same kind. It may 
be express, as when a general declaration 
is moae that all offenders of a certain class 
shall be pardoned, or implied, as in case of 
the repeal of a penal statute. 2 Over. 423. 

The pardoning power is lodged in the 
executive of the United States and of the 
various states, and extends to all offences 
except in cases of impeachment. In some 
states a concurrence of one of the legis¬ 
lative bodies is required; in other states, 
boards of pardon have been provided, 
whose recommendation of a pardon to the 
executive is a prerequisite to the exercise 
of the power. See tne titles of the several 
states. The constitutional power of pardon 
vested in the executive is not subject to 
legislative control, either to limit the effect 
of a pardon, or to exclude from its oper¬ 
ation any class of offenders ; 4 Wall. 333 ; 
169 Pa. 916. In Pennsylvania, the act of 
March 81, 1860, provides that when any 
person convicted of a felony, etc., hds en¬ 
dured his punishment, it shall have the 
same effect as a pardon, and he becomes a 
competent witness; this is a legislative 
pardon and has the same effect as an ex¬ 
ecutive pardon ; 53 Fed. Rep. 852. The 
pardouing power is by no means confined 
to the Executive; it was possessed by par¬ 
liament (4 Bla. Com. 401; 7 Pet. 162); and 
from the very nature of government, in 
Pennsylvania it is vested in the legislative 
branch by the inherent supreme law¬ 
making power, and in the executive by 
constitptiouzl provision ; 53 Fed. Rep. 352. 

The power of pardon conferred by the 
constitution upon the president is unlimit¬ 
ed. except in cases of impeachment. It 
extends to every offence known to the law, 
and may be exercised at any time after its 
commission, either before legal proceed¬ 
ings are taken, or during their pendency, 
or after conviotion and judgment. A 
pardon reaches the punishment prescribed 
for an offence, and the guilt of the offender. 
If granted befora conviction, it prevents 
any of the penalties and disabilities con¬ 


sequent upon conviction from attaching: 
if granted after conviction, it removes tKe 
penalties and disabilities, and restores him 
to all his civil rights. It gives him a new 
credit and capaoity. It blots out his guilt 
and makes him, in the eye of the law, as 
innocent as if he had never committed the 
offence. There is only this limitation to 
Its operation; it does not restore offices 
forfeited, or property or interests vested 
in others, in consequence of the conviction 
and judgment; 4 Wall. 833. See 88 Ky. 
156 : 26 N. J. L. 326 ; 27 id. 687. It may be 
granted after conviction and before sen¬ 
tence while exceptions are pending; 109 
Mass. 828, where there is an extended dis¬ 
cussion of the pardoning power by Gray, J. 

The granting of a full and unconditional 
pardon by the president to a person oon- 
victed of a felony restores his competency 
as a witness, and this result is not affected 
by a recital in a pardon that it was granted 
for the reason, among others, that his 
testimony was desired by the government 


in a cause then pending in a federal court; 
142 U. S. 450 ; and a pardon granted after 
the person has served nis term of imprison¬ 
ment has the same effect; 30 S, w. Rep. 
(Kv.) 98. 

• There are several ways (as given by 
Judge Cooley) in which the pardoning 
power of the president may be exereised : 
1. A pardon may be given to a person 
under conviction by name, and this will 
take effect from its delivery, unless other¬ 
wise provided therein. 2. It may be given 
to one or more persons named, or tea class 
of persons, before conviction, and even be¬ 
fore prosecution begun. Such a pardon is 
rather in the nature of an amnesty. 8. It 
may be given by proclamation, forgiving 
all persons who may have been guilty of 
the specified offence, or offences; 4 Wall. 
330, 380; 13 id. 128; and in this case the 
pardon takes effect from the time the 
proclamation is signed; 17 Wall. 191. See 
infra. 4. It may in any of these ways be 
made a pardon on conditions to be first 
performed, in which case it has effect only 
on performance; or on conditions to be 
thereafter performed, in which case a 
breach of the condition will place the 
offender in the position occupied by him 
before the pardon was issued ; 7 Pet. 150; 
2 Caines 57 ; 1 McCord 176; 64 Cal. 29. 

In Michigan it has been held that a 
pardoned convict charged with having 
violated the conditions of his release must 
be arrested and tried in the same manner 
as other offenders against the law; 62 
Mich. 490; but in South Carolina a con¬ 
vict who has broken the conditions 
of his pardon may be remanded to the 
penitentiary to serve out the remainder of 
his sentence, though the time in which he 
was to serve has expired ; 92 S. C. 14. A 
power to grant pardons on condition that 
the person pardoned shall leave the state 
and not return to it, is not in conflict with 
a constitutional provision which provides 
that no one shall oe exiled from the state ; 
33 S. W. Rep. (Ark.) 106. 

It is to be exercised in the discretion of 
the power with whom it is lodged. 

As to promises of pardon to accomplices, 
see 1 Chitty, Cr. L. 83 ; 1 Leach 115. • 

In order to render a pardon valid, it 
must express with accuracy the crime in¬ 
tended to be forgiven ; 4 Bla. Com. 400 ; 3 
Wash. C. C. 335 ; 7 Ind.-869; 1 Jones N. 


C. 1. 

The effect of a pardon is to protect the 
criminal from punishment for the offence 
pardoned ; 6 Wall. 766; 16 td. 147 ; 91 U. S. 
474 ; but for no other ; 10 Ala. 475; 1 Bay 
34. It seems that the pardon of an assault 
and battery, which afterwards becomes 
murder by the death of the person beaten, 
would not operate as a pardon of the 
murder: IS Pick. 496. See Plowd. 401 ; 1 
Hill N. Y. 426. In general, the effect of 
a full pardon is to restore the con vict to all 
his nghto; 169 Pa. 819; even though 
granted after he has served out his sen¬ 
tence, it restores his competency to testify ; 
23 U. 8. App. 844; 142 U. S. 450; but to 
this there are some exceptions. First , it 
does not restore civil capacity; 2 Leigh 
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734. See 1 Strobh. 150; 2 WheeL Cr. Cm. 
451; S3 N. H. 888. Second, it doe* not 
affect a status of other person* which ha* 
been altered or a right which has accrued 
in consequence of the commission of the 
crime or its punishment; 10 Johns. 232 ; 2 
Bay 585; 5 Glim. 214; or third persons 
who, by the prosecution of judicial pro¬ 
ceedings, may have acquired rights to a 
share in penalties or to property forfeited 
and actually sold; 4 Wash. C C. 04 ; 0 
Fed. Rep. 045 ; but see 4 Biss. 3‘W , 0 Wall. 
766 (as to forfeiture to U. S ). 

In England a pardon removes not only 
the punishment Dut the legal disabilities 
consequent on the crime, wherever the 
latter are the consequence of the judg¬ 
ment, but where it is declared hy act of 
parliament to be a part of the punishment, 
as in case of perjury under the 5 Elia. o. 9, 
pardon will not make the person compe¬ 
tent ; 2 Rush. O. 975, followed in 1 Park. 
Cr. Rep. 241 : 24 III. 298. See 11 Am. Jur. 
356. But this distinction does not obtain 
here ; 169 Pa. 316 ; 4 Wall. 333. It has been 
neld in Ohio that a prisoner could not be 
tried on the charge of being a habitual 
criminal after having been pardoned by the 
governor for the previous offence; 56 Alb. 
L. J. 5. 

When the pardon is general, either by an 
act of amnesty, or by the repeal of a penal 
law, it is not necessary to plead it; because 
the court is bound, ex officio, to take notice 
of it; Baldw. 91; 145 U . S. 546. A crim¬ 
inal cannot even waive such pardon, be¬ 
cause by his admittance no one can give 
the court power to punish him when it 
judicially appears there is no law to do it. 
But when the pardon is special, to avail 
tbe criminal it must judicially appear that 
it has been accepted ; and for this reason 
it must be specially pleaded ; 4 Bla. Com. 
401; 7 Pet. 160, 162 ; and if he has obtained 
a pardon before arraignment, and, instead 
of pleading it in bar, he pleads the gen¬ 
eral issue, he shall be deemed to have 
waived the benefit of it, and cannot after¬ 
wards avail himself of it in arrest of judg¬ 
ment; 1 Rolle 26 7. See 1 Dy. 34 a; T. 
Ray rn. 13 ; 3 Mete. Mass. 453. 

The power to pardon extends to punish¬ 
ments for contempt; 7 Blatch. 23. 

All contracts made for the buying or 
procuring a pardon for a convict are void ; 
and such contracts will be declared null 
by a court of equity, on the ground that 
they are oppoeea to public policy ; 4 Bou- 
vier, Inst. 3857. 

A mayor of a city may be vested with 
power to pardon one convicted of the viola¬ 
tion of an ordinance. 46 Fed. Rep. 52. 

See Amnesty. 

PARDONERS. Persons who carried 
about the pope’s indulgences and sold them, 
wbart. Law Lex. 

PARISH8 PATEL® (Lat.). Father 
of his country. In England, the king: 8 
Bla, Com. 42 T; 2 Steph. Com. 528; in the 
United States the state, as sovereign, has 
power of guardianship over persons under 
ainbilities. See 17 Mow. 393. 

PARENTAGE. Kindred in the direct 
ascending line. See 2 Bouv. Inst. n. 1955. 
For a discussion of the subject in connec¬ 
tion with citizenship, see 2 Kent 49; Morse, 
Citizenship; Cmzr.N; Naturalization. 

PARENTAL RIGHTS. See Com¬ 
pulsory School Attendance Acts. 


The sum of those 
person* who trace descent from one ances¬ 
tor. 2 Poll. A Maitl. 294. See Line. 

This, or the fuller form de parentala se 
totiere, signified a renunciation of kindred 
and of &U right* of inheritance from them, 
effected in court before twelve men, who 
made oath that they believed it to be done 
for good cause. Byrne ; Leg. Hen. 1, c. 88. 

PARENTS. The lawful father and 
mother of the party spoken of. 1 Murph. 
N. C. 336; 11 STARS. 

The term parent differs from that of an¬ 
cestor, the latter embracing not only the 
father and mother, but every person m an 


ascending line. It differs also from pre¬ 
decessor, which is applied to corporators. 

7 Vee. Ch. 522; 1 Muiph. N. C. 336 ; 6 Binn. 
255. See Father ; Mother. 

By theoivil law, grandfathers and grand¬ 
mothers, and other ascendants, were, in 
certain oases, considered parents. Diet, 
dfi Jur. Parents. See 1 Aalim. 55 ; 2 Kent 
159 ; 5 East 223. 

P ARE S (Lat.). A iuqu'b equals; his 
peera. 8 Bla. Com. 849, 

PARES CURL® (Lat.). In Feudal 
Law. Those vassal* who were bound to 
Attend the lord’s court. Erskine, Inst. b. 

2, tit. 3, 8. 17 ; 1 Washb. R. P., 5th ed. 1. 
See Magna Charta. 

PARESIS. Paresis i9 another name 
for dementia paralytica, or general paralysis 
of the insane. It is a chronic psychosis of 
middle age characterized by progressive 
mental deterioration leading to absolute 
dementia, and by physical symptoms leading 
to paralysis and aeath usually within three 
years. Rapid progressive intellectual cn- 
feeblemcnt is a fundamental symptom. 
There are several predisposing causes of 
paresis, such as hereditary taints, and social 
factors. The exciting causes are emotional 
stress, cranial traumatism, excessive alco¬ 
holism and syphilis, which is probably the 
essential cause, sine qua non. Bridges, 
Outline Ab. Psych. 151-155. See Para¬ 
lysis. 

PARI DELICTO (Lat.). In a similar 
offence or crime; equal in guilt or in legal 
fault. 

A person who is in pari delicto with 
another differs from a particepa criminia 
in this, that the former term always in¬ 
cludes the latter, but the latter does not 
always include the former. 8 East 381. 

Ordinarily where two persons are in pari 
delicto the law will not relieve them; see 
Contribution. But this doctrine does not 
apply where a president of a national bank 
has borrowed an amount exceeding twenty 
per cent, of its capital stock and suit is 
brought to recover the amount; 49 N. Y. 
Supp. 270. 

The rule that both parties to an ultra 
vires contract are in pari delicto , and 
therefore a court of equity will not inter¬ 
pose to restore to one oi them rights which 
it has thus parted with, is inapplicable to 
a municipal corporation whose trustees 
attempt to make an invalid grant; 56 Fed. 
Rep. 867. 

P ART MATRRIA (Lat.). Of the same 
matter; on the same subject: as laws pari 
materia must be construed with referonce 
to each other. Bacon, Abr. Statute (I 3). 

PASH PA38U (Lat.). By the same 
gradation. Used especially of creditors 
who, in marshalling assets, are entitled to 
receive out of the same fund without any 
precedence over each other. 

PARI PA88LT BONDS. A name 
given in Scotland to certain bonds secured 
upon lands which share an equal benefit 
of the security. Where several securities 
are created over the same lands by separate 
bond* and dispositions in security, they 
would ordinarily have priority according 
to the date of registration of the sasine or 
bond, as the case may be. If it is intended 
to have them rank as pari passu , it is usual 
to insert a clause in each bond declaring 
that they shall be so ranked without ~egard 
tO their priority of registration. 9 Jurid. 
Rev. 74. 

PARIS, DECLARATION OF. See 
Declaration of Paris ; Blockade ; Neu¬ 
trality. 

PARIS MUTUAL. See French Pool. 

PARISH. A district of country, of 
different extents. As used in the revised 
statutes, the word is synonymous with 
county; 28 Fed. Rep. 840; as also in the 
state of Louisiana. 

In Eooleoiaatioal Law. The territory 
committed to the charge of a parson, or 


-vicar, or other minister. Ayl. Par. 404; 2 
Bla. Com. 112; Hoffm. Ecol. Law. 

Although. ,n til,* Rbwiu^ of ft state church la 
thU country, the alulim of parishes la oompara- 
tlvoly unimportant, yet In the ProteHtant Episcopal 
Church, at feast, their boundaries and the rights of 
the clergy thoreln are quite clearly defined by 
canon. In the lending ease uf Btubbs and Hoag* u. 
Tyng, decided in New York, in March, lHfiS, tno de¬ 
fendant waa found guilty of violating a canon uf 
the church, in having officio led, without the per¬ 
mission of plaintiffs within tbo oorixiroto bounds 
of the city of Now Dmniwick, N. J., which thna 
constituted the plnlutLiTs' parochial cure. Hautn 
108. As to their origin, nee 2 HaltAm, Mid. Ages, c. 

7, p. 141. Soe, also, 1 Poll. A Maitl. 548, 003. 

In. New England. Divisions of a 
town, originally territorial, but which now 
constitute i/ucwi-corporations, consisting 
of those connected with a certain church. 
See 2 Maas. 501 ; 16 id. 457, 488 ; l Pick. 91. 
Synonymous with church and used in the 
same sense as society. 16 Conn. 299. 

PA RIAH APPRENTICES. The chil¬ 
dren of parents unable to maintain them, 
who are apprenticed by the overseers of 
the poor of their parish, to such persons as 
may be willing to receive them. 2 Steph. 
Com. 230. 

PARISH CLERK. In English Law. 

An officer, in former times often in holy 
orders, and appointed to officiate at the 
altar; now his duty consists chiefly in 
making responses in church to the minis¬ 
ter. By common law he has a freehold in 
his office, but it seems now to be falling 
into desuetude. 2 Steph. Com, 11th ed. 
713 ; Moz. & W. 

PARISH CONSTABLE. See Con¬ 

stable. 

PARISH COURT. In Louisiana the 
local courts in each parish, corresponding 
generally to county and probate courts, 
and, in some respects, justices’ courts, in 
other states were formerly so called. 

PARISH OFFICERS. Churchwar¬ 
dens, overseers, and constables. 

PARISH PRIEST. The parson; a 
minister who holds a parish as a benefice. 

If tbe predial tithes arc appropriated, he 
is called "rector” ; if impropriated “vicar.” 
R. & L. Diet. 

P A RiaHI OT TRRS . Members uf a 
parish. In England, for many purposes 
they form a body politic. See Parish. 

PABITOB. A beadle; a suramoner to 
the courts of civil law. 

PARIUM JUDICIUM (Lat. the decis¬ 
ion of equals). The right of trial by one’s 
peers : t. e. by jury in the case of a com¬ 
moner, by the house of peers in the case of 
a peer. 

PARK(L. Lat. jparcus). An inclosure. 
2 Bla. Com. 38. A pound. Reg. Orig. 166; 
Cowell. An inclosed chase extending only 
over a man’s own grounds. 13 Car. II. c. 
10; Manw. For. Laws; Crompton, Jur. fol. 
148; 2 Bla. Com. 38. 

A pleasure-ground in or near a city, set 
apart for the recreation of the public ; a 
piece of ground enclosed for purposes of 
pleasure, exercise, amusement, or orna¬ 
ment. 86 N. Y. 120. A place for the resort 
of the public for recreation, air, and light; 
a place open for everyone. 40 N. o. L. 
613. See 98 Cal. 43. 

Public parks may be dedicated to the pub¬ 
lic like highways; 143 Mass. 521; 23 Ore. 
176; and at common law, upon such dedica¬ 
tion, the fee remains in the owners; 154 
Mass. 838. Non-user by the public, however 
long continued, will not affect the public 
right or revest the title in the donor; 8i Wis. 
318. The title is usually vested in munic¬ 
ipalities by the legislature; 106 N. Y. 496.; 
27 Mich. 362 ; 148 Mass. 580 ; and held by 
them in trust for the use of the public. 
The municipality cannot lease them; 60 
Ga. 221; nor can the legislature; 7 Ohio 
218; but see 8 West. L. Bui. 551, where a 
right of way was granted through a public 
park in consideration of an agreed rental. 
A public park may be crossed by a street 
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railway where such use will not materially 
interfere with its enjoyment by the public; 
70 Cal. 170 ; and compensation may not be 
demanded for the taking; 44 N. E. Rep. 
(Maas). 440 ; but it is also held that narks 
dedicated to the public use are not subject 
to a right of way for a street railway, and 
that neither the municipality nor the leg¬ 
islature can divert them for that purpose ; 
07 III. 540; Booth, 8t. Ry. L. § 11. 

A park or public square may be en¬ 
closed, notwithstanding it has remained 
open many years ; 58 Tex. 188 ; 2 Ohio St. 
107 ; contra , 3 Pa. 200, where it was held 
that a public square was as much a highway 
as though it were a street, and that neither 
the county nor the public could block it 
up, to the prejudice of the public or an in¬ 
dividual. See, also, 3 Ore. 226; 85 Mo. 074. 

A city is not bound to keep parks in safe 
condition ; 148 Mass. 580 ; 128 id. 584 ; and 
is not liable for injuries caused by a horse 
frightened by the firing of a cannon there¬ 
in ; 148 Mass. 580; but it must contribute 
to an assessment for the improvement of 
streets by which a park is bounded in 
common with private owners benefited 
thereby; 42 111. 192. 

As to the right of the municipality to 
make regulations for the preservation of 
order in a park or public square, see Police 
Power ; Liberty of Speech. 

See, generally, Dedication : Eminent 
Domain ; Railroad; Public Park. 

FABLE HILL (also called Parting 
Hill). A hill where cou»-t« were held in 
olden times. Cowell. See Malberoe. 


P AB T. TAMB HT (said to be derived 
from parler la ment , to speak the mind, or 
parum lamentum). 

In English Law. The legislative 
branch of the government of Great Bri¬ 
tain, consisting of the house of lords and 
the house of commons. 

The parliament Is usually considered to consist of 
the kings, lords, .and oommons. See 1 Bla. Com. 
147*, 167*, Chltty’a note ; 2 Steph. Com., 11th ed. 841. 
In 1 Woodd. Lect. 30, the lords temporal, the lords 
spiritual, and the commons are called the three es¬ 
tates of the realm : yet the king Is called a part of 
the parliament, in right of his prerogative of veto 
and the necessity of his approval to the passage of 
a bill. That the connection between the king and 
the lords temporal, the lords spiritual, and the com¬ 
mons, who when assembled in parliament form the 
three estates of the realm. Is the same as that which 
subsists between the kiDg and those estates—the 
people at large—out of parliament, the king not 
being In either case a member, branch, or co-estate, 
but standing solely In the relation of sovereign or 
head. See Colton. Record 710; Rot. Pari, voT. ill. 
623 a ; 2 M. & O. 457. o 

The House of Lords was the supreme court of 
judicature In the kingdom. It haa no original jur¬ 
isdiction (except to a certain extent before the 
reign of Charles II ). but was the court of appeal In 
the last resort, with a few exceptions ana under 
some limitations as to the right, from the inferior 
courts upon appeal or writ or error for mistakes of 
Law. Appeals lay to this tribunal from Scotch and 
Irish courts, in some cases. See stat. 4 Geo. IV. c. 
86, as to Scotch, and stat. 89 & 40 Oeo. Ill- c. 67, art. 
8, as to Irish, appeals. 

This body, when sitting as a court of Law, was 
presided over by the lord chancellor, whose attend¬ 
ance alone was In any respect compulsory, and was 
composed of as uraay of its members who had filled 
Judicial stations as chose to attend. Three laymen 
also attended in rotation, but did not vote upon 
judicial matters ; 11 Cl. A F. 421. In the absence of 
the chancellor, deputy speakers, who were mem¬ 
bers of the profession but not of the house, have 
been appointed • 3 Bla. Com. 66. 

By statute 89 40 Viet. ch. 69, an appeal, by peti¬ 

tion, lies to the House of Lords from the Court of 
Appeal in England and from Scotch and Irish 
courts from which an appeal or writ of error for¬ 
merly lay to the House of Lords. The appeal. Is 
heard by the Lord Chancellor, two Lords of Appeal 
In Ordinary (whose appointment is provided for by 
the act), and such peers as are holders of or have 
held certain high judicial offices. The House of 
Lords sits also to try impeachments. 

Records of write summoning knights, burgesses 
and citizens to parliament are first found towards 
the end of the reign of Henry III., such writs hav¬ 
ing Issued in the thirty-eighth and forty-ninth years 
of Qi8 reign. 4 Bla. Com. 425 ; Prynne, 4th Inst'. 2. 
The earliest parliamentary roll is said to be 1290. 1 
Poll. A MaltL 178. In the reign of Edward III. it 
assumed its present form. Since the reign of Ed¬ 
ward III. the history of England Bhows an almost 
constant Increase In the power of parliament. 
Anne was the last sovereign who exercised the 
royal prerogative of veto ; and, as this prerogative 
no longer practically exists, the authority of parlia¬ 
ment 6 absolutely unrestrained. The parliament 
ODD only meet When convened by the sovereign, 
noept on the demise of the sovereign with no par 


liament In befug, in which case the last parliament 
is to assemble ; 6 Anns, c. 7. The sovereign- has 
also power to prorogue and dissolve the parlia¬ 
ment. The origin of the English parliament seems 
traceable to the uritena-gembte of the Baxon kings. 
Encyc. Brit. A recent writer traces the origin 
back to the local Institutions of the Germanic tribes, 
but considers that the final stages of Its growth 
are to be sought in the period between the acces¬ 
sion of Henry II. and the close of the reign of Ed¬ 
ward I. ; 1 Social Eng. 396. See May, Law, Priv. 
and Proc. of Parliament; St. Armand, Legislative 
Power; Bagehot, English Constitution ; Pike, His¬ 
tory of the House of Lords ; Hion Court or Parlia¬ 
ment ; Folc-oexotb ; Witena-oxmote ; Legisla¬ 
tive Power : Peers ; House or Lards. 

PARLIAMENT. See Convention 
Parliament. 

PARLIAMENTARY ACT. The 

act of 1911 which provided that an act can 
be passed by the sovereign and the Com¬ 
mons without the concurrence of the Lords, 
in the circumstances set forth in the act. 
Byrne. Before 1911 acts of Parliament were 
invariably made by the sovereign with the 
advice and consent of the Ix>rds Spiritual 
and Temporal and Commons in Parliament 
assembled. Id. 

PARLIAMENTARY AGENTS. 

Persons professionally employed in the 
promotion of or opposition to private bills, 
and otherwise in relation to private busi¬ 
ness in parliament. Whart. Law Lex. 
Business m relation to private bills must be 
transacted through them, and counsel may 
be instructed by them. 2 Brett, Com. 
775. 

PARLIAMENTARY COMMIT¬ 
TEE. A committee of members of the 
house of peers, or of the house of com¬ 
mons, appointed by either house for the 
purpose of making inquiries, by the ex¬ 
amination of witnesses or otherwise, into 
matters which could not be conveniently 
inquired into by the whole house. Whart. 
Law Lex. 

PARLIAMENTARY COMMIT¬ 
TEES. These consist of (1) committees of 
the whole House, (2) standing or sessional 
committees, (3) select committees, (4) joint 
committees. 

A committee of the whole House, whether 
in the Lords or the Commons, is really the 
House of Lords or the House of Commons, 
as the case may be, presided over by a chair¬ 
man instead of by the Lord Chancellor or 
the Speaker, In the House of Commons, 
there are the Committee of Supply and the 
Committee of Ways and Means. These 
committees do not legislate. They merely 
pass resolutions on financial matters. But 
a resolution of the Committee of Ways and 
Means which varies or renews taxation has, 
under the Provisional Collection of Taxes 
Act, 1913. statutory effect for a limited 
period. That act was passed because it 
was decided—as indeed was obvious—that 
the practice which had grown up of acting 
on resolutions of the Committee of Ways 
and Means before they had been embodied 
in an Act of Parliament was wholly illegal. 

The standing or sessional committees and 
the select committees consist in each House 
of a certain number of members who perform 
various functions in connection with bills. 

Joint committees consist of equal numbers 
of members of each House. Since 1864 they 
have frequently been constituted; but be¬ 
tween 1695 and 1804 there had been no such 
committee. Byrne. 

PARLIAMENTARY COUNSEL 
TO THE TREASURY. An office 
established in 1869, which was to be res¬ 
ponsible for the preparation of all govern¬ 
ment bills, and which should be subordinate 
to the Treasury and thus brought into im¬ 
mediate relation, not only with the Chan¬ 
cellor of the Exchequer, but with the First 
Lord of the Treasury, who was usually 
Prime Minister. 

The Parliamentary Counsel was to settle 
all such departmental bills, and draw all 
such other governmental bills (except Scotch 
and Irish bills) as he might be required by 
the Treasury to settle and draw. The in¬ 
structions for the preparation of every bill 
were to be in writing and sent to the heads 


of the departments to the Parliamentary 
Counsel through the Treasury, to which 
latter department he was to be considered 
responsible. On the requisition of the 
Treasury he was to advise on all cases arising 
on bills or acts drawn by him, and to report 
in special cases referred to him by the 
Treasury on bills brought in by private 
members. It was not to De part of bis duty 
to write memoranda or schemes for bills, or 
to attend parliamentary committees, nnlpaa 
under instructions from the Treasury. 

The staff of the Parliamentary Counsel’s 
office still remains practically the same as 
when first established in 1869. The per¬ 
manent staff consists of the Parliamentary 
Counsel and the Assistant Parliamentary 
Counsel, with three shorthand writers, an 
office-keeper, and an office boy, and these 
together run what may be called the legisla¬ 
tive workshop. Ilbert, Legis. Meth.* & 
Forms 84-86. 

PARLIAMENTARY LAW. That 
body of the recognized usages of parlia¬ 
mentary and legislative assemblies by 
which their procedure is regulated, which 
takes its name from the British parliament 
and on the practice of which it is mainly 
founded, with such changes and modifica¬ 
tions in American deliberative bodies as 
liave been necessary to adapt it to the 
usages of that country. See Meetings ; 
Quorum. 

PARLIAMENTUM DIABOLI- 

CIJM. A parliament held at Coventry, 
38 Henry VI., wherein EM ward. Earl of 
March (afterwards Edward IV.), and 
many of the chief nobility were attainted, 
was so called; but the acts then passed 
were annulled by the succeeding parlia¬ 
ment. Jacob. 

PARLIAMENTUM INDOCTUM 

(Lat.-unlearned parliament). A name ap¬ 
plied to a parliament assembled at Cov¬ 
entry, under a law that no lawyer should 
be a member of it. 0 Hen. IV. ; 1 Bla. 
Com. 177 ; Walsingham 412. n. 30; Rot. 
Pari. 0 Hen. IV. 

PARLIAMENTUM INSANUM. A 

parliament assembled at Oxford, 41 Hen. 
III., so styled from the madness of their 
proceedings, and because the lords came 
to it with armed men. Jacob. gee Mad 
Parliament. 

PARLOR CAR. See Sleeping Car 

PAROCHE. A parish. 

PAROCHIAL BOARD. In Scotch 
Law. A body of men in a parish who 
manage the relief of the poor. Ersk. Priu. 
012 . 

PAROL (more properly, parole. A 
French word, which means, literally, word, 
or speech). A term used to distinguish 
contracts which are made verbally, or in 
writing not under seal, which are called 
parol contracts, from those which are un¬ 
der seal, which bear the name of deeds or 
specialties. 1 Chitty, Contr., 12th ed. 7; 7 
Term 350; 3 Johns. Cas. 00 ; 1 Chitty, PI. 
88. When a contract is made under seal, 
and afterwards it is modified verbally, it 
becomes wholly a parol contract; 2 Watts 
451; 9 Pick. 293. See Contract. 

Pleadiugs are frequently denominated 
thep>rroL In some instances the term parol 
is used to denote the entire pleadings in a 
cause: as, when in an action brought 
against an infant heir, on an obligation of 
his ancestors, be prays that the parol may 
demur, i. e. that the pleadings may be 
stayed till he sliali attain full age; 3 Bla. 
Com. 300 ; 4 East 485; 1 Hoffm. 178. See 
a form of a plea in abatement, praying tliat 
the parol may demur, in 1 Wentw. PI. 43, 
and 2 Chitty, PL 520. But a devisee can¬ 
not pray the parol to demur; 4 East 485. 

PAROL DEMURRER. See Parol. 

P ARO L EVIDENCE. Evidence verb¬ 
ally delivered by a witness. See 56 Am. 
St. Rep. 659 ; 6 Harv. L. Rev. 417 ; Browne, 
Parol Evidence; Evidence ; Receipt; Con¬ 
tract. 
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PABOL LEASE. An agreement made 
orally between parties, by which one of 
them leasee to trie other a certain estate. 
See Leas*. 

PABOL PROMISE. A simple con¬ 
tract , u verbal promise. 

PAROLE. In International Law. The 

agreement of persons who have been taken 
prisoner by an enemy that they will not 
again take up arms against those who cap¬ 
tured them, either for a limited time or 
during the continuance of the war. Vattel, 
liv. 3, c. 8, § 151. 

It is a sacred obligation to the fulfilment 
of which the national faith is pledged. 5 
Phila. 599; Fed. Cas. No. 16777. 

A parole can be given only by a commis¬ 
sioned officer for himself or the troops 
under him. And an inferior officer, if his 
superior is within reach, cannot give his 
parole without the consent of the latter. 
If the prisoner’s government refuse to con¬ 
firm his parole, he is bound in honor to 
return into captivity. A captor is not 
bound to offer, nor a prisoner to accept, 
parole ; it is voluntary on both sides. Giving 
a parole precludes only active service in 
the field. It is ended by the prisoner’s ex¬ 
change or by peace. A prisoner who vio¬ 
lates nis parole and is again captured may 
be shot as a bandit; Risley, Law of War 
131. 


In Criminal Law. Ip some states acts 
have been passed providing for the release 
on parole of prisoners committed to prison 
upon conviction of crime. Such acts were 
passed in 1897 in Connecticut, Illinois, 
Idaho, Indiana, Minnesota, and Missouri. 
See Prisoner. 


PARQUET. In Frenoh Law. The 
magistrates who are charged with the con¬ 
duct of proceedings in criminal cases and 
misdemeanors. 

PARRICIDE (from Lat. pater, father, 
caedere to slay). In the Civil Law. 
One who murders his father. One who 
murders his mother, his brother, his sister, 
or his children. Merlin, Rep . Parricide ; 
Dig. 48. 9. 1. 3, 4. 

This offeaco Is defined almost in the same words In 
the penal code of China. Penal Laws of China, b. 
l.s. tj 4. 

The criminal was punished by beiDg scourged, 
and afterwards sewed in a sort of sack, with a dog, 
a cock, a viper, and an ape. and then thrown into 
the sea or into a river ; or, if there were no water, 
he was thrown in this manner to wild beasts. Dig. 
4a 9. 9 ; Code 9, 17. 1. 1. 4, ia 6 ; Brown. Civ. Law 423. 

By the laws of France, parricide is the crime of 
him who murders his father or mother, whether 
they be tbe legitimate, natural, or adopted parents 
of the individual, or the murder of any other legiti¬ 
mate ascendant. Code PeoaJ, art. 297. This crime 
was there punished by the criminal's being taken 
to the place of execution without any other gar¬ 
ment in«n his shirt, barefooted, and with his head 
covered with a black veil. He was then exposed on 
the Bcaffold, while an officer of the court read his 
sentence to tbe spectators; his right hand was 
then cut off, and he was Immediately put to death. 
Id. art. 19. 

Tbe common law does not define this crime, and 
makes no difference between Its punishment and 
tbe punishment of murder; 1 Hale. PI. Cr. 880; 
Prlo. Penal Law, c. 18, $ fi, p. 248; Dalloz, Diet. 
Homicide, $ 8. 

PARS ENTTIA (Lat ). In Old English 
Law. The share of the eldest daughter 
where lands were parted between daugh¬ 
ters by lot, she having her first choice after 
the division of the inheritance. Co. Lifct. 
166 6; Glanv. lib. 7, c. 3; Fleta, lib. 5, c. 
10, § In divisionem. 

PARS RATIONABILI8 (Lat. reason¬ 
able part). That part of a man’s goods 
which the law gave to his wife and children. 
2 Bla. Com. 402; Magn. Chart.; 9 Hen. III. 
c. 18; 2 Steph. Com., 11th ed. 104. See 
Dead Man’s Part. 

PAR80N. In Ecclesiastical Law. 

One tliat hath full possession of all the 
rights of a parochial church. 

Bo called because the church, which Is an Invisible 
bodr, is represented by his person. In England be 
b himself a body corporate. In order to protect and 
defend the church (which he personates) by a per¬ 
petual succession; Co. Litt. 000 He Is sometimes 
auled the rector (g. «.), or governor, of the church : 
but tbe appellation of parson, however it may be 
depreciated by fam War, clownish, and Indiscrimi¬ 
nate use, is the most legal, most beneficial, and 
most honorable title that a parish priest can enjoy ; 


hecauas “ such a one,' 1 Sir Edward Ooko observes, 

« and he only. Is said vierm sea pertonam BccUtia 
fftrert " ; 1 Bis. Com. SH 
The parson baa, during Ufa the freehold In hlm- 
solf of the parsonage-houae, the glebe, the tithes, 
and other dues, unless these are appropriated, i. «. 
given away, to some spiritual corporation, sole or 
aggregate, which the law esteems as capable of pro¬ 
viding for the service of the church as any single 
private clergyman; id. ; i Hagg. Cons. 108; 9 Steph. 
Com., lllh ed. 9, 

The ecclesiastical or spiritual rector of a 
rectory. 1 Woodd. Led. 811; Fleta, lib. 
7, o. 18; Co. Litt. 300. Also, any clergy¬ 
man having a spiritual preferment. Co. 
Litt. 17. Holy ordere,. presentation, insti¬ 
tution, and induction are necessary for a 
parson ; and a parson may cease to be such 
Dy death, resignation, cession, or depriva¬ 
tion, which lust may be for simony, non¬ 
conformity to canons, adultery, etc. ; Co. 
Litt. 120 ; 4 Co. 76, 70. 

PAB80N EMPERSONEE (Lat ). A 
persona, or parson, may be termed imper¬ 
sonate!, or impersonee, only in regard to 
the possession he hath of the rectory by the 
act of Another. Co. Litt. 300. One that is 
inducted and in possession of a benefice; 
e. g. a dean and chapter. Dy. 40, 221. He 
that is in possession of a church, be it pre- 
sentative or appropriate, and with whom 
the church is full,— persona in this case 
meaning the patron who gives the title, 
and persona impersonata the parson to 
whom the benefice is given in the patron’s 
right. Reg. Jud. 24 ; 1 Barb. 330 ; 1 Busb. 
Eq. 55. 

PARSONAGE. The house set apart 
for the minister’s residence. A portion of 
lands and tithes established by law for the 
maintenance of a minister. Toml. 

PART. A share ; a purpart. This word 
is also used in contradistinction to counter¬ 
part : covenants were formerly made in a 
script and rescript, or part and counter¬ 
part. 

PART AND PERTINENT. In 
Sootoh Law. A term in a conveyance 
including lands or servitudes held for forty 
years as part of, or pertinent to, lands con¬ 
veyed, natural fruits before they are sep¬ 
arated, woods and parks, etc.; but not 
steel bow stock, unless the lands have been 
sold on a rental. Bell, Diet.; Erakine, 
Inst. 2. 5. 8. ef seq. 

PART-OWNERS. Those who own a 
thing together, or in common. 

In Maritime Law. A term applied to 
two or more persons who own a vessel to¬ 
gether, and not as partners. 

In general, when a majority of the part- 
owners are desirous of employing such a 
ship upon a particular voyage or adventure 
they have a right to do so upon giving 
security in the admiralty by stipulation to 
the minority, if required to bring her back 
and restore the ship, or in case of her loss, 
to pay them the value of their respective 
shares ; Abb. Ship., 13th ed. 84 ; 3 Kent 151 ; 
Story, Partnership § 489; 11 Pet. 175. When 
the majority do not choose to employ the 
ship, the minority have the same right, 
upon giving similar security ; 11 Pet. 175; 

1 Hagg. Adm. 306; Jacobsen, Sea-Laws 442. 

Where part-owners are equally divided 
as to the employment upon any particular 
voyage, the courts of admiralty have mani¬ 
fested a disposition to support the right of 
the court to orders sale of the ship; Story, 
Partn. § 439; Bee 2; Gilp. 10 ; 18 Am. Jur. 
480. See Vessel. 

Owners of a part; those who have an 
interest in a chattel in common with another, 
or with others. 

PART ES FINIS NIL HABUE- 
RTJNT (Lat. the parties to the fine had 
nothing; i. e. nothing which they could 
convey). In Old English Pleading. 
The plea to a fine levied by a stranger, 
whion only bound parties and privies. 2 
Bla. Com. *350; Hot). 384 ; 1P. Wms. 530: 
1 Woodd. Lect. 315. 

PARTIAL LOSS. See Loss. 

PARTIAL RESTRAINT OF 
TRADE. See Restrajnt or Trade ; 
Rebtraint. 


PARTIBLE LANDS. Lands which 
might be divided ; lands held in gavelkind. 
See 2 Poll. A Maitl. 208, 271; Gavelkind. 

PARTICEPS. Literally, a part-tnker ; 
a partaker or sharer ; one jointly interested 
with another ; an associate or accomplice. 

PARTICEPS CRIMINIS. A partner 
in orime. 

PARTICIPATE. To take e^ual shares 
and proportions ; to share or divide. 6 Ch. 
096. Participate in an estate . To take as 
tenants in common. 28 Beav. 200. 

PARTICULAR AVERAGE. Every 
kind of expense or damage, short of total 
loss, which regards a particular concern, 
and which is to be wnolly borne by the 
proprietor of that concern or interest 
alone. See 3 Bosw. N. Y. 386 ; 14 Allen 
320 ; 2 Phill, Ins. § 354; 1 Pars. Mnrit. Law 
284 ; Gourlie, Gen. Average; Average. 

PARTICULAR AVERMENT. See 
Averment. 

PARTICULAR CHALLENGE. 

See Challenge. 

PARTICULAR CUSTOM. A cus¬ 
tom which only affects tbe inhabitants of 
some particular district. 

To oe good, a particular custom must 
have been used so long that the memory 
of man runneth not to the contrary ; must 
have been continued; must have been 
peaceable ; must be reasonable ; must be 
certain ; must be consistent with itself; 
must be consistent with other customs. 1 
Bla. Com. 74, 79. 

PARTICULAR ESTATE. An estate 
which is carved out of a larger, and which 
precedes a remainder, as, an estate for 
years to A, remainder to B for life; or, an 
estate for life to A, remainder to B in tail: 
this precedent estate is called the particu¬ 
lar estate, and the tenant of such estate is 
called the particular tenant. 2 Bla. Com. 
165 ; 4 Kent 226; 10 Vin. Abr. 216 ; 4 Com. 
Dig. 32; 5 id. 346; Will. Real P. 281. See 
Remainder. 

PARTICULAR LIEN. The right 
which a person has to retain property in 
respect oi money or labor expended on 
suen particular property. See Lien. 

PARTICULAR MALICE. Ill will; 
grudge; a desire to be revenged on a par¬ 
ticular person. 11 Ind. 261. See Malice. 

Personal Malice. Spite against some 
particular individual. It is one of the two 
varieties of malice in fact, the other being 
what Blackstone terms “universal” malice, 
or malice against the world generally, with¬ 
out reference to individuals ; as, where a 
person discharges a gun into a multitude, 
or starts out to kill and does kill the first 
man he meets. Anderson ; 4 Bl. Com. 200. 

PARTICULAR SERVICES. In this, 
phrase is included the professional services 
of an expert; 59 Ind. 13; but not of a wit¬ 
ness ; 14 Ore. 20. 

PARTICULAR STATEMENT. In 
Pennsylvania Pleading and Practice. 
A statement particularly specifying the 
date of a promise, book-account, note, 
bond (penal or single), bill, or all of them, 
on which an action is founded and the 
amount believed by the plaintiff to be due 
from the defendant. 0 o. & R. 21. It is 
founded on the provisions of a statute 
passed March 21, 1806. See 4 Sm. Pa. 
Laws 328. It is an unmethodical declara¬ 
tion, not restricted to any particular form; 
2 S. &R. 587 ; 3 id. 405 ; 8 id. 810. 

PARTICULAR TENANT. See Par¬ 
ticular Estate. 

PARTICULARS. See Bell of Par¬ 
ticulars. 

PARTED AS. See Lah Parted as. 

PARTIES (Lat. pars, a part). Those 
who take part in the performance of an act, 
as, making a contract, carrying on an ao- 
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tion. Parties in law may be said to be 
those united in interest in the performance 
of an act; it may then be composed of one 
or more persona. The term includes every 
party to an act. It is also used to denote 
all the individual, separate persons engaged 
in the act,—in which sense, however, a cor¬ 
poration may be a party. 

In Contracts. Those persona who en¬ 
gage themselves to do or not to do the mat¬ 
ters and things contained in an agreement. 

In general, all persons may be parties to 
contracts. But no person can contract 
with himself in a different capacity, as 
there must be an agreement of minds: 2 
Bro. C. C. 400 ; 13 S. & R. 210; 2 Johns. Ch. 
252 ; 4 How. 503 ; 63 Vt. 231. See 5 Miso. 
Rep. 309. 

Aliens were under greater disabilities at 
common law with reference to real than to 
personal property ; 7 Co. 25 a ; 6 Pet. 102; 
ll Paige, Ch. 292 ; 1 Cush. 531. The dis¬ 
ability is now removed, in a greater or less 
degree, by statutes in the various states, 
ana alien friends stand on a very different 
footing from alien enemies ; 2 Sandf. Ch. 
586 ; 2 Woodb. & M. 1; 2 How. 65. See 
Alien ; War. 

Bankrupts and insolvents are disabled to 
contract, hy various statutes, in England, 
as well as by insolvent Jaws in the Btates of 
the United Stales. 

.Duress renders a contract voidable at the 
option of him on whom it was practised. 
See Duress. 

Infants are generally incapable of con¬ 
tracting before the age of twenty-one years. 
This provision is intended for their benefit; 
and therefore most of their contracts are 
voidable, and not void. It is the infant’s 
privilege at majority to elect whether to 
avoid or ratify the contract, he has made 
during minority; 39 Kan. 495. Though 
the infant is not bound, the adult with 
whom he may contract is. The infant may 
always sue, but cannot be sued ; Stra. 937. 
The infant cannot ovoid his contract for 
necessaries : 11 N. H. 51 ; 12 Mete. 559 ; 0 
M. & W. 42 ; 65 Hun 57. See [1891] 1 Q. B. 
413. If he avoids an executed contract 
when he comes of age, on the ground of 
infancy, ho must restore the consideration 
which he has received ; the privilege of 
infancy is to be used as a shield, not as a 
sword ; 7 Mont. 171 ; 1 App. D. C. 359. See 
Infant ; Necessaries. 

Married women, at common law, were 
almost entirely disabled to contract, their 
personal existence beinq almost entirely 
merged in that of their husbands; 2 J. J. 
Marsh. 82 ; 23 Mo. 305 ; 5 Exoh. 388 ; so that 
contracts made by them before marriage 
could be taken advantage of and enforced 
by their husbands, but not by themselves ; 
13 Mass. 381 : 17 Me. 29 ; 2 Dev. 300 ; 9 Cow. 
230 ; 14 Conn. 99 ; 0 T. B. Monr. 257. The 
contract of a feme covert was, then, gener¬ 
ally void, unless she was the agent of her 
husband, in which case it was the husband’s 
contract, and not hers; 6 Mod. 171 ; 6 N. 
H. 124 ; 10 Vt 390 ; 5 Binn. 285 ; 15 Conn. 
347. See Married Woman. 

Non comj>otex mentis. At common law, 
formerly, in this Hass were included luna¬ 
tics, insane pctsi>ns, and idiots. It is un¬ 
derstood now to i include drunkards; 4 Conn, 
203 ; 2 N. II. 430 ; 15 Johns. 503 ; 11 Pick. 
304 ; 1 Rico 50; 3 Blackf. 51 ; 13 M. A W. 
623 ; 50 Minn. 210. See 89 Vu. 50 ; 03 Hun 
629. Spendthrifts umlnr guardianship are 
not competent to make a talid contract for 
the payment of money ; 13 Pick. 200. Sea¬ 
men. “ are the wards of the admiralty, and 
though not technically incapable of enter¬ 
ing into a valid contract, they are treated 
in the same manner as courts of equity are 
accustomed to treat young heirs dealing 
with their expectancies, wards with their 
guardians, and cestuis que trust with their 
trustees.” 2 Mas. 541. See 8 Kent 198 ; 2 
Dods. 504. 

As to the character in which parties con¬ 
tract. They may act independently or sev¬ 
erally, jointly, or jointly and severally. 
The decision of the question of the kind of 
liability incurred depends on the terms of 
the contract, if they are express, or, if not 
express, upon the intention of the parties 


as gathered from the circumstances of the 
case. Whenever, however, the obligation 
is undertaken by two or more, or a right 
given to two or more, it is a general pre¬ 
sumption of law that it is a joint obligation 
or right; words of joinder are not neces¬ 
sary for this purpose; but, on the other 
hand, there should be words of severance 
in order to produce a several responsibility 
or a several right; 13 M. A W. 499; 6 Wend. 
629 ; 7 Mass. 68; 1 B. & C. 407 ; 12 Gill &J. 
265 ; 37 W. Va. 834. See 63 N. J. L. 638. 
It may be doubted, however, whether any¬ 
thing less than express words can raise at 
once a joint and several liability. No joint 
liability exists upon separate individual 
contracts, though for tne same subject- 
matter ; 43 Ill. Apjp. 378. Parties may act 
as the representatives of others, as agents, 
factors, or brokers , attorneys , executors , or 
administrators , and guardians. See these 
titles ; Joint Promise. They may also act 
in a collective capacity, as corporations, 
joint-stock companies, or as partnerships. 
See these titles. 

New parties may be made to contracts 
already in existence, by novation, assign¬ 
ment , and indorsement, which titles see. 

To Suits in Equity. The person who 
seeks a remedy in chancery by suit, com¬ 
monly called the plaintiff, or complainant, 
and the person against whom the remedy 
is sought, usually denominated the defend¬ 
ant, or respondent, are the parties to a suit 
in equity, 

In equity all persons materially in¬ 
terested, either legally or beneficially, in 
the subject-matter of a suit, are to be made 
parties to it, either as plaintiffs or defend¬ 
ants, so that there may be a complete 
decree which shall bind them all; 133 U. 
S. 233, 579; it is not indispensable that all 
the parties should have an interest in all 
the matters contained in the suit, but it is 
sufficient if each party has an interest in 
some material matter in the suit, and it 
is connected with the others ; 128 U. S. 
403. In the absence of parties, and without 
their 1 Laving an opportunity to be heard, a 
court is without jurisdiction to make an 
adjudication affecting them ; 164 U. S. 471. 

Active parries are those who are so in¬ 
volved in the subject-matter in contro¬ 
versy that no decree can lie made without 
their being in court. Passive jmrties are 
those whoso interests are involved in grant¬ 
ing complete relief to those who ask it. 1 
Wash. C. O. 517. See 3 ALi. 361. 

Plaintiffs. In general, all persons, 
whether natural or artificial, may sue in 
equity ; and an equitable title only is suf¬ 
ficient ; 10 III. 332. Incapacities which 
prevent suit are absolute, which disable 
during their continuance, or partial which 
disable the party to sue alone. 

Persons representing antagonistic in¬ 
terests cannot be joined as complainants ; 
14 So. Rep. (Ala.) 765. 

Alien enemies are under an absolute in¬ 
capacity to sue. Alien friends may sue ; 
Mitf. Eq. PI. 129;* if the subject-matter be 
not such as to disable them; Co. Litt. 129 b ; 
although a sovereign ; 1 Sim. 94 ; 8 Wheat. 
464; 4 Johns. Ch. 370; Ad. Eq. 314. In 
such case he must have been first recog¬ 
nized by the executive of the for urn ; Story, 
Eq. PI. § 55 ; 8 Wheat. 324. 

In such case the sovereign submits to the 
jurisdiction, as to the subject-matter, and 
must answer on oath; Mitf. Eq. PI. 30 ; 
Ad. Eq. 318; 6 Beav. 1. See Sovereign. 

Attorney-general. Government (in Eng¬ 
land, the croiim) may sue both in its own 
behalf, for its own political rights and in¬ 
terests, and in behalf of the rights and in¬ 
terests of those partaking of its prerogatives 
or claiming its peculiar protection; Mitf. 
Eq. PI. 421; Coop. Eq. PI. 31, 101 ; usually 
by the agency of the attorney-general or 
solicitor-general; Mitf. Eq, PI. 7 ; Ad. Eq. 
312. See Injunction; Quo Warranto; 
Mandamus ; Trusts. 

Corporations, like natural persons, may 
sue ; Moraw. Pr. Corp. § 357 ; Grant, Corp. 
198; although foreign ; id. 200; but in 
such case the incorporation must be set 
forth; 1 Cr. M. A R. 296 ; 4 Johns. Ch. 327 ; 
as it must if they are domestic and created 


by a private act; 3 Conn. 199; 15 Viner, 
Abr. 198. All the members of a voluntary 
association must be joined; 15 Ill. 251 • 
unless too numerous ; 2 Pet. 566; 3 Barb! 
Ch. 362. See Jurisdiction ; Express Com¬ 
panies. 

As to the right of a stockholder to sue 
see 104 U. S. 460 ; 106 id. 537 ; 18 How. 33l! 

Idiots and lunatics may sue by their com¬ 
mittees ; Mitf. Eq. PI. 29. As to when a 
mere petition is sufficient, see 7 Johns. Ch. 
24 ; 2 Ired. Eq. 294. See Next Friend. 

Infants may sue ; Mitf. Eq, PI. 25 ; and, 
if they be on the wrong side of the suit, 
may be transferred at any time, on sugges¬ 
tion ; 8 Edw. Ch. 32. The bill must be filed 
by the next friend (q. v. ); Coop. Eq. PI. 27 ; 
2 Ala. 406; who must not have an adverse 
interest; 2 Ired. Eq. 478 ; and who may be 
compelled to give Dail; 1 Paige, Ch. 178. 
If the infant have a guardian, the court 
may decide in whose name the suit shall 
continue ; 12 Ill. 424. 

A married woman, at common law, was 
under partial incapacity to sue ; 7 Vt. 369. 
Otherwise, when in such condition as to 
be considered in law a feme sole ; 2 Hayw. 
406. She could sue on a separate claim by 
aid of a next friend of her own choice ; 
Story, Eq. PI. § 61 ; 1 Freem. 215 ; but see 2 
Paige, Ch. 454; and the defendant might 
insist that she should sue in this manner ; 
2 Paige, Ch. 255 ; 4 Rand. 397. 

Though at common law an action could 
not be maintained by a partnership against 
another partnership having a common 
member with the former, upon an agree¬ 
ment made between the two firms, equity 
will take jurisdiction, and afford an ade 
quate remedy ; 50 Minn. 171. 

Societies. A certain number of persons 
belonging to a voluntary society may sue 
on behalf of themselves and their associates 
for purposes common to them all; 2 Pet. 
366; such as bondholders and stockholders. 

The objection for want of proper parties 
may be taken advantage of either by de¬ 
murrer, plea, answer, or at the hearing ; 24 
U. S. App. 601. 

Where a defendant insists upon the 
joinder of a certain party, as a necessary 
party, there is, upon joining such party, 
no ground for emurrer for improperly 
uniting causes of action ; 18 N. Y. L. J. 
1797, Supreme Ct. of N. Y., App. Div. 

Defendants. Generally, aU who are 
able to sue may be sued ii; equity. To con¬ 
stitute a person defendant, process must 
be prayed against him ; 2 Bland, Ch. 100 ; 4 
Ired. Eq. 175 : 5 Ga. J51 ; 1 A. K. Marsh. 
094. Those who are under incapacity may 
be made defendant , but must appear in a 
peculiar raaunei. One, or more, interesled 
with the plaintiff, who refuse to join mny 
be made defendants ; 2 Bland, Ch. 264 ; 3 
Des. 31 ; 10 III. 634 ; 15 id. 251 ; 106 Mass. 
203. A court of equity even after a firm 1 
hearing on the merits, and on appeal bo the 
court of last resort, will compel tne joinder 
of necessary parties defendant; 89 Mo 
284. One cannot be made a defendant 
on his own application, against the objec¬ 
tion of the complainant; 15 So. Hep. 
(Miss.) 33; 2 Tenn. Ch. 140. See Interven¬ 
tion. 

Corporations must be sued by their cor¬ 
porate names, unless authorized to come 
into court in the name of some other per¬ 
son, as president, etc.; Story, Eq. PI. §70. 
Governments cannot, generally, be sued 
in their own courts; Story, Eq. PI. § 69; 
yet the attorney-general may be made a 
party to protect its rights when involved : 

1 Barb. Ch. 137; and the rule does not 
prevent suits against officers in their official 
capacity; 1 Dough Mich. 225. The directors 
of a corporation may be included as parties 
defendant in a bill against a corporation for 
infringement of atrade-mark; 53 Fed. Rep. 
134 ; or of a patent; 45 id. 482 ; or where dis¬ 
covery is sought from the officers; 43 id. 
849 ; but not on a bill for an accounting in 
which no discovery is sought against the 
officers; 44 id. 319. See Infringement ; 
Patent. 

Foreclosure. For the mere purpose of 
extinguishing an equity of redemption, the 
mortgagor is strictly the only necessary 
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party; 33 Fed. Rep. M3; but if it be in¬ 
tended to divert other liens, other parties 
must N' brought in ; id. 

In a suit to foreclose a junior mortgage, 
a prior mortgagee need rv>t be joined; 113 
U. S. 8: :*mi more jvuticuilarlv if the prior 
mortgage is r.ot yet duo ; 91 O’. S. 734 ; but 
it is other wise where the bill prays a 
receiver for tlio proportv covered t»y such 
prior mortgage; 106 Ih b 386: or where 
the iunior mortgagee ' a sale of the 
property free of incumbrance; 94 U. S. 
,34 : of where there is iv doubt as to the 
amount of the debt vine under the prior in¬ 
cumbrance ; 43 Hun ;>21 ; 64 U. S. <34. 
Senior mortgagtH'S cannot become parties 
to an action to foreclose a junior mortgage ; 

P Abb N. 0. 3Vv Hut where joined he 
niftv enforce bis lien by a cross-lnll; 30 Fed. 
Rep. 805. Even junior incumbrancers are 
not indispensable parties, but if not joined, 
their rignts will not be affected; 62 III. 
App. 418 : 23 Fed. Rep. 849. 

A receiver is a proper, though not a 
necessary party to foreclosure proceedings 
begun alter his appointment ; 105 N. Y. 
340 ; 33 X. J. Kq. 234 ; ho may bo permitted 
to intervene ; 4 X. J. F.u. 377. 

Bondholders cannot bring proceedings 
to foreclose a mortgage without showing 
that they have requested their trustee 
to proceed aud he has refused ; 79 Fed. 
Rep. 25. 

Mortgage Ixmdholders may proceed for 
the protection of their interests where the 
trustee has refuses! to sue ; 130 Mass. 303 , 
35 Fed. Rep. 3; 10G l T . S. 17 : or has ac¬ 
quired interests adverse to those of the 
bondholders; 52 Fed. Hop. 826; and. in 
such case, one or move bondholders may 
sue for themselves and other like bond¬ 
holders ; 59 Fed. Rep. 957 ; such others 
may come in at any stag* j ; 2 "W oods 447. 

A mortgage trustee is the only necessary 
party to a bill to foreclose the mortgage : he 
represents the bond holders; see 93 U. R. 
156; 4 Dill. 533; 117 U. S. 434 ; and he is 
the proper person to bring foreclosure pro¬ 
ceedings ; 122 U. S 1 : 15 Fed. Rep. 52. 

A non-resident mortgage trustee may be 
brought in as defendant by publication in 
the federal courts; 13 Fed. Rep. 857. In a 
railroad foreclosure brought by a non-rcsi- 
dent bondholder tbe fact that the trustee 
is a resident of the same state us the plain¬ 
tiff does not affect the jurisdiction of a 
federal court; 27 Fed. Rep. 1. 

A trustee may intervene in a bondholder's 
suit to foreclose and carry on the suit in 
his own name ; 3 Ill. 487. A buyer nt a 
foreclosure sale makes himself a party to 
the record ; 136 U. S. 89. See Interven¬ 
tion ; Mortgage. 

Corporations are indispensable parties to 
a bill which affects corporate rights or 
liabilities; 148 U. S. 604; 110 Mass. 
115. 

Idiots and lunatics may l>e defendants 
and defend by committees, usually .up 

S tinted guardians ad litem as of course ; 

itf. Eq. PI. 103 ; *Storv, Kq. PI. § 70 ; 6 
Paige, Cn. 237. 

A guardian de facto may not have a bill 
against u lunatic for a balance due him, hut 
must proceed by petition ; 2 D, & B. Eq. 
385 : 2 Johns. Ch. 242 ; 2 Paige, Cli. 422. 

Infants defend by guardians appointed 
by tbe court; Mitf. Eq. Ph 103 ; 8 Pet. 128; 
12 Maas. 1C. On becoming of age. an infant 
is allowed, as of course, to put in a new 
plea, or to demur, on showing that it is 
necessary to protect his rights ; C Paige, 
Ch. 353. 

Married -women might be made defend¬ 
ants, and might answer as if femes sole, if 
the husband was plaintiff, an exile, or an 
alien enemy, has abjured the realm or 
been transported under criminal sentence ; 
Mitf. Eq. PI. 104. 

She should be made defendant where her 
husband sought to recover an estate held 
in trust for her separate use ; 0 Paige, Ch. 
225 ; and, generally, where tbe interests 
of lier husliand conflicted with hers in the 
suit, ant bp, was a. plaintiff; 3 Barb. Ch. 
397. See MakkIkd Worn*. 

See, generally, as to who may be defend¬ 
ants, Joinder op Pastiq. 


A failure to join the husband of a mar¬ 
ried woman in an equitable action against 
lu»r, is cured by his neath pending suit; 84 
Ala. 332. 

Where proceedings nr© against an asso¬ 
ciation having numerous members, all 
need not be made parties defendant; they 
are good as to all the members named ; 11 
C. C. R. 525 ; Story, Eq. PI. g 04. 

In 175 Pa. 18, the same trust company 
as trustee for two different estates wasboth 
plaintiff and defendant in a cause. The 
court in its opinion adverted to the fact 
without comment. 

At Law, In AcrroNS Ex Contractu. 
There are two necessary parties to an 
action, viz. the person who seeks to es¬ 
tablish a right in himself, commonly called 
the plaintiff, and the person upon whom he 
seeks to impose a corresponding duty or 
liability, commonly called the defendant. 
In Attachment proceeding there is still a 
third party, commonly called the garnishee. 

Plaintiffs. In general, all persons who 
have a just cause of action may sue, unless 
some disability bo Bhown ; Dicey, Part. 1. 
An action on a contract, of whatever des¬ 
cription. must be brought in the name of 
the party in whom the legal interest is 
vested ; 3 B. & P. 147 ; 5 S. & R. 27 ; 10 
Mass. 230, 287 ; 1 Pet. C. C. 109 ; 2 Root 
119; 21 Wend. 110. See 51 N. H. 71. 

Ou simple contracts, by the party from 
whom (in part, at least) tbe consideration 
moved; 1 Stra. 592; 2 W. &S. 237 ; although 
the promise was made to another, if for 
his benefit; 3 Pick. 83 ; 10 Wend. 87, 156 ; 

5 Dana 45; and not by a stranger to the 
consideration, even though the contract 
be lor his sole benefit; Browne, Act. 101. 
On contracts under seal, by parties to the 
instrument only ; 10 Wend. 87 ; Co. Litt. 
231. 

Agents contracting in tbeir own name, 
without disclosing their principals, may, 
in general, sue in their own names ; 3 B. 

6 Aid. 380; 5 M. & W. 650; 9 Pa. 41 ; or 
the principals may swo ; 6 Cow. 181 ; 3 Hill 
N. Y. 72; 2 Ashin. 483 ; Broom, Part. 44. 
See, generally. Ana. Contr. 352 

So they may sue on contracts made for 
an unknown principal ; 3 E. L. <fc E. 391; 
and also when acting under a >L:l credere 
commission ; 4 Manic & S. 366 ; 10 Barb. 
202; but not an ordinary merchandise 
broker. An auctioneer tuay sue for the 
price of goods sold ; 1 H. Bla. 81 ; 16 Johns. 
I; hut a mere attorney having no beneficial 
interest, may not sue in his own name ; 10 
Johns. 388. 

Alien enemies, unless resident under 
a license, or contracting under specific 
license, cannot 9ue, nor can suit he brought 
for their benefit; 1 Campb. 482; 1 Kent 
07 ; II Johns. 418. License is presumed if 
they arc not ordered away ; 10 Johns. 69 ; 
6 Biun. 241. See. also, Co. Litt. 129 6; 15 
East 260; 1 Kent 68. 

Alien friends may bring actions concern¬ 
ing personal property ; Bac. Abr. Aliens; 
for libel published here ; 8 Scott 182 ; and 
now, in regard to real estate generally, by 
statute; 12 Wend. 342; see 15 Tex. 495; 
and, by common law, till office found, 
against an intruder ; 1 Johns. Cas. 899. 
But see 0 Cal. 873. See War. Asa general 
rule, an alien may maintain a personal 
action in the federal courts ; 8 Story 458 ; 
4 McLean 516. 

Assignees of choses in action cannot, at 
common law, maintain actions in their 
own names ; Broom. Part. 10; 42Jtfe. 221. 
Promissory notes, bills of exchange, bail- 
bonds, and replevin bonds, etc., are excep¬ 
tions to this rule ; Hamm. Part. 108. As¬ 
signees of a note and mortgage can main¬ 
tain an action thereon, whether they paid 
any consideration for tbe assignment, or 
not; 74 Wis. 289. 

An assignee of real estate may have an 
action in nis own name for breaches of a 
covenant running with the land, occurring 
after assignment; 14 Johns. 89; and he 
need not be named iu an express covenant 
of this character; Broom, Part. 8. 

An assignee in insolvency or bankruptcy 
should sue in his own name on a contract 
made before the act of bankruptcy or the 


assignment in insolvency ; 1 Chitty, PI. 
14 ; Com, Dig. Abatement (E 17) ; 5 8. & 
R. 894. See 3 Term 779. Otherwise of a 
suit by a foreign assignee; 11 Johns. 488. 
The discharge of the insolvent pending 
suit does not abate it; 11 Johns. 488. But 
see 1 Johns. 118. 

An assignee who is to execute trusts may 
sue in his own name ; 4 Abb. 106. Cestui* 
que truatent cannot sue at law ; 3 Bouvier, 
Inst. 135. 

Civil death occurring iu case of an 
outlaw, an attainted felon, or one sentenced 
to imprisonment for life, incapacitates the 
person for suing os plaintiff during the 
continuance of the condition; Broom, 
Part. 85. Sentence as above, during suit, 
abates it; 1 Du. N. Y. 064; but the right 
to sue is suspended only ; Broom, Part. 85. 

Corporations may sue in their true corpo¬ 
rate name, on contracts made in their 
behalf by officers or agents; 2 Blatchf. 
343 ; 6 Cal. 258 ; 5 Vt. 500 ; 20 Me. 45 ; 3 
N. J. 321; 9 Ind. 359 ; Dicey, Part. 276 ; 39 
W. Va. 294 ; as a bank, on a note given to 
a cashier; 5 Mo. 26 ; 4 How. Pr. 63; 21 
Pick. 486. A suit against a director for 
his secret profits on a sale to the company 
is properly brought by the company and 
not by its stockholders ; 64 Conn. 101. 

The name must be that at the time of 
suit; 3 Ind. 285; 4 Rand. 359; with an 
averment of the change, if any, since the 
making of the contract; 6 Ala. 327, 494 ; 
even though a wrong Dame were used in 
making the contract; 0 8. & R. 16; 10 
Mass. 360 ; 5 Ark. 234 ; 10 N. H. 123 ; 5 
Ha 1st. 323. See Name. 

If the corporation be a foreign one, proof 
of its existence must be given ; l C. & P. 
569; 13 Pet. 510; 2 Gall 105; 5 Wend, 
478 ; 10 Mats. 91 ; 2 Tex. 531 ; 1 T. B. Monr. 
170; 2 Rand. 465; 2 Green N. J. 439; l 
Mo. 184. See 144 U. S. 451. 

Executors and administrators , in whom 
is vested the legal interest, are to sue on 
all personal contracts ; 5 Term 393 ; Will, 
Exoc. Index ; see 15 S. & R. 183 ; or cove¬ 
nants affecting the realty but not running 
with the land ; 2 H. Bla. 310 ; and on such 
covenants running with the land, for 
breach during the decedent’s lifetime oc¬ 
casioning special damage ; 2 Johns. Cas. 17. 
They must sue. as such, on causes accruing 
prior to the death of the decedent; 1 
Saund. 112 ; Com. Dig. Pleader (2 D 1) ; 
2 Swan 170 ; and as such, or in their own 
names, at their election, for those accruing 
subsequently; 16 Ark. 36; 3 Dough 36; 
Will. Exec. 1590 ; and upon contracts made 
by them in their official capacity ; 30 Ala. 
482 ; 32 Miss. 319; 15 Tex. 44; in their 
own names only, in some states; 4 Jones 
150. 

On the death of an executor, his executor, 
or administrator, if he die intestate, is the 
legal representative of the original de¬ 
cedent ; 7 M. & W. 30C; 2 Swan 127; 2 
Bla. Com. 506 ; unless altered l>y statute. 

Foreign governments, whether monarch¬ 
ical or republican; 5 Du. 031 ; if recog¬ 
nized by tho executive of the forum ; 3 
Wheat. 324 ; Story, Kq. PI. £ 55 ; see 4 
Cra. 272; 2 Wash. C. C. 43 ; 1) Ves. 347 ; 11 
id. 283 ; may sue ; 26 Wend. 212. 

Husband must sue alone for wages accru¬ 
ing to the wife, for the profits of husiness 
carried on by her, or money lent by her 
during coverture ; 2 W. Bl. 1239; 4 E. D. 
Sm. 384; and see 1 Salk. 114; 1 Maule & 
9. 180; 4 Term 510; for slanderous words 
spoken of the wife which are actionable 
only by reason of special damage: 2 Du. 
633 ; on a fresh promise, for which the con¬ 
sideration. was in part some matter moving 
from him renewing a contract made with 
the wife, dum sola ; 1 Maule & S. 180; 
and see 2 Pa. 827; for a legacy accruing 
to the wife during coverture ; 22 Pick. 480 ; 
and as administrator of the wife to recover 
chattels real and personal not previously 
reduced into possession ; Broom, Part. 74. 
See Married woman. 

He may sue alone for property that be¬ 
longed to the wife before coverture; 1 
Murph. 41; 5 T. B Monr. 264; on a joint 
bona given for a debt due to the wife dum 
sola ; 1 Maule A 8. 180 ; 1 Chitty, PI. 20 ; 
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on a covenant running to both; Cio. Jao. 
889; 1 B. A C. 448 ; to reduoe choees in 
action into possession; 3 Maule A S. 898, 
n. (b); 2 Ad. A E. 80; for damages to his 
wife's separate real estate; 71 Tex. 284; 
and, after her death, for anything he 
became entitled to during coverture; Co. 
Litt. 851 a, n. 1. And see 4 B. A C. 529. 

Infants may bub only by guardian or 
prochein ami; 18 M. & W. 840; 11 How. 
Pr. 188 ; 13 id. 413 ; 13 B. Monr. 193. In a 
euit by an infant against his guardian, the 
infant and not his next friend must be 
made the plaintiff ; 157 U. S. 195. Infants 
who, by tneir next friend, have procured 
a judgment from a court with jurisdiction, 
for the sale of their* Lands, are bound 
thereby ; 102 N. C. 112. 

Joint tenants. See Joinder. 

Lunatic, or non compos mentis , may 
maintain an action, which should be in 
his own name : Broom, Part. 84 ; Hob. 215 ; 

8 Barb. 552. His wife may appear, if he 
have no committee; 7 Dowl. 22. An 
idiot may, by a next friend, who petitions 
for that purpose ; 2 Chitty, Archb. Pr. 909. 

Married women cannot, in general, sue 
alone at common law ; Broom, Part. 74 ; 
but a married woman may sue alone where 
her husband is civilly dead; see 4 Term 
361 : Cro. Eliz. 519; 2 B. & P. 165 ; or, in 
England, where he is an alien out of the 
country, on her separate contracts ; 1 B. 

& P. 357 ; 2 id. 236 ; 3 Campb. 123 ; while lie 
is in such condition ; Broom, Part. § 114. 

So she may sue alone after a sentence of 
nullity or divorce a vinculo ; 9 B. & C- 698 ; 
but not after a divorce a mensa et thoro , 
or voluntary separation merely ; 3 B. & C. 
297. 

She may, where he is legally presumed 
to be dead ; 5 B. & Ad. 94 ; 2 M. <fc W. 894 ; 
or where he has been absent from the 
country for a very long time ; 12 Mo. 30 ; 
23 E. L. & E. 127. See 11 East 301 ; 2 B. 

A P. 226. 

When the wife survives the husband, she 
may sue on all contracts entered into by 
others with her before coverture, and she 
may recover all arrears of rent of her real 
estate which became due during the cover¬ 
ture, on their joint demise; 8 Taunt. 181 ; 

1 Rolle, Abr. 350 d. She is also entitled to 
all her real property, and her chattels real 
and choses in action not reduced into pos¬ 
session by the husband; Broom, Part. 76. 

Partners. One partner cannot, in gen¬ 
eral, sue another for goods sold ; 9 B. & C. 
856; for work done ; 7 B. & C. 419 ; for 
money had and received in connection 
with a partnership transaction ; 6 B. & C. 
194 ; or for contribution towards a payment 
made under co/npulsion of law ; 5 B. A 
Ad. 936 ; 1 M. & W. 504. See id. 168; 2 
Term 476. But one may sue the other for 
a filial balance struck; Broom, Part. 57; 
5M.&W. 21 ; 2 Cr. & M. 361 ; see JoifiDER ; 
and they may sue the administrator of a 
deceased partner; 4 Wise. 102. One making 
a contract for himself and his partner 
cannot sue therein in his own name alone ; 
73 Wis. 120. An action on an account due a 
firm is properly brought in the names of 
its members, though the firm hits been 
dissolved ; 160 Mass. 559. The fact that 
after suit brought by partners, one of 
them sells his interest in the firm to the 
others, does not necessitate a change of 
parties : 6 Tex. Civ. App. 254. 

Partners cannot sue or be sued in their 
copartnership name, but the individual 
names of the members must be stated; 5 
So. Rep. (Miss.) 112. A dormant partner 
is not a necessary party plaintiff in an 
action brought by the firm; 8 Tex. Civ. 

^urvtwors. The survivor or survivors of 
two or more jointly interested in a contract 
not running with the land must sue as 
such ; Broom, Part. 21 ; Archb. PI. 54 ; 1 
East 497 ; 1 Dali. 65, 248; 2 Johns. Cas. 
374 ; 7 Ala. 89. 

The survivor of a partnership must Bue 
alone as such ; 9 B. <x C. 588 ; 4 B. & Aid. 
874 ; 2 Maule & S. 225. See 113 Ind. 313. 

The survivor of several parties to a Biniple 
contract should describe himself as such ; 8 
Conn. 203. 


Tenants in common may sue each other 
singly for actual ouster; Woodf. Landl. & 
T. 789, See Joinder; Webb's Poll. Torts 
447. 

Trustees must sue, and not the cestui8 
que tmstent; 1 Lev. 285 ; 15 Mass. 286; 12 
Pick. 554 ; 4 Dana 474. See Joinder. 

Defendants. All persons having a 
direct and immediate legal interest in 
the subject-matter of the suit are to be 
made parties. The proper defendants to a 
suit on a specialty are pointed out by the 
instrument. 

In case of simple contracts, the person 
made liable expressly by its terms ; 8 Bingh. 
n. c. 732 ; or by implication of law, is to be 
made defendant; 2 Bla. Com. 448. See 6 
Mass. 253 ; 1 Chitty, PI. 24. Where there are 
several persons parties, if the liability be 
joint, all must be joined as defendants, 
either on specialties: 1 Wms. Saund. 154 ; 
or simple contracts ; Chitty, Contr. 99. If 
it be joint and several, all may be joined; 

1 Wms. Saund. 154, n. 4; or each sued 
separately ; 1 Wms. Saund. 191, c. ; Com. 
Dig. Obligations (Q); 3 Term 782 ; 1 Ad. A 
E. 207 ; if it be several, each must be sued 
separately ; 1 East 226. The presumption 
is, in such case, that a written agreement 
is joint; 2 Campb. 640 ; 3 id. 49, 51, n.; 
otherwise of verbal contracts; 1 Ad. A E. 
691 ; 3 B. A Aid. 89. 

Alien enemies may be sued ; Broom, Part. 
18; 1 W. Bla. 30; Cro. Eliz. 516; 4 
Bingh. 421 ; Com. Dig. Abatement (E 3); 
see 18 Wall. 99 ; 66 Ill. 288 ; 30 Md. 512; 
and, of course, alien friends. 

Assignees of a mere personal contract 
cannot, in general, be sued ; of covenants 
running with the realty may be, for breach 
after assignment; 2 Saund. 304, n. 12; 
Woodf, Landl. &T., 1st Am. ed. 280; 7 Term 
912; 1 Dali. 210; but not after an assign¬ 
ment by him ; Bac. Abr. Covenant (E 4). 

Assignees of bankrupts cannot be sued 
as such at law ; Cowp. 134 ; Chitty, PI. 11, 
n. (f). 

Bankrupts after discharge cannot be 
sued. An insolvent after discharge may 
be sued on his contracts, but his person is 
not liable to arrest in a suit on a debt which 
was due at the date of his discharge ; 
Dougl. 93 ; 8 East 311; 1 Saund. 241, n. 5. 

See Conflict of Laws ; Bankruptcy ; 
Insolvency. 

Corporations must be sued by their true 
names; Moraw. Pr. Corp. § 355 ; 7 Mass. 
441 ; 2 Cow. 778 ; 15 Ill. 185; 4 Rand. 359 ; 

2 Blatchf. 343. See Name. Assumpsit lies 
against a corporation aggregate on an 
express or implied promise, in the same 
manner as against an individual; 3 Halst. 
182; 3 8. A R. 117; 12 Johns. 231 ; 7 Cm. 
297 ; 2 Bay 109 ; 10 Mass. 397 ; 9 Pet. 541 ; 
2 Conn. 260 ; 5 Q. B. 547. 

Executors and administrators of a de¬ 
ceased contractor or the survivor of several 

i ’oint contractors may be sued ; Hamm, 
^rt. 156; but not if any of the original 
contractors survive ; 0 S. ® R. 272 ; 2 Wheat, 
844. 

The liability does not commence till pro¬ 
bate of the will; 2 Sneed 58. The exeoutor 
or administrator de bonis non of a deceased 
person is the proper defendant; Broom, 
Part. 197. 

The liability is limited by the amount of 
assets, and does not arise on subsequent 
breach of a covenant which could be per¬ 
formed only by the covenantor; Broom, 
Part. 118. They, or real representatives, 
may be parties, at the election of the plain¬ 
tiff, where both are equally liable ; 1 Lev. 
189, 303. 

The personal representative must be 
made a party before debts can be decreed 
against a decedent’s estate ; 32 W. Va. 14 ; 
71 Tex. 103. 

Foreign governments cannot be sued to 
enforce a remedy, but may be made de¬ 
fendants to give an opportunity to appear ; 
14 How. Pr. 517. A foreign sovereign cannot 
be sued for any act done by him in the 
character of a sovereign prince ; 2 H. L. 
C. 1; 17 Q. B. 171 ; it would appear most 
probably that he can in no case be made 
defendant in an action ; Dicey, Part. # 5: 
but see 10 Q. B. 656. See Jurisdiction. 


Heirs may be liable to suit under the 
ancestor’s covenant, if expressly named, to 
the extent of the assets received ; Broom, 
Part. 118 ; Platt, Cov. 449. 

Husband may be sued alone at common 
law for breach of joint covenant of himself 
and wife ; 15 Johns. 488 ; 17 How. 609 ; and 
must be on a mere personal contract of the 
wife made during coverture; Com. Dig. 
Pleader (2 A 2); 8 Term 545 ; 2 B. A P. 
105; 16 Johns. 281 ; even if made to procure 
necessaries when living apart; 8 W. A S. 
346 ; may be on a new promise for which 
the consideration is a debt due by the wife 
before marriage; 7 Term 348: but such 
promise must be express; Broom, Part. 
174; and have some additional considera¬ 
tion, as forbearance, etc.; 1 Show. 183 ; 11 
Ad. A E. 438, 451 ; on lease to both made 
during coverture ; Com. Dig. Baron & F. 
(2 B); on lease to wife dum sola, for rent 
accruing during coverture, or to wife as 
executrix ; Broom, Part. 178; Com. Dig. 
Baron & F. (T); 1 Rolle, Abr. 149; noton 
wife’s contracts dum sola after her death ; 
3 Mod. 186; 3 P. Wms. 410 ; except as 
administrator ; 7 Term 350 ; Cro. Jac. 257 ; 
1 Campb. 189, n. 

He is liable, after the death of the wife, 
in cases where he might have been sued 
alone during her lifetime. See Married 
Women. 

Idiots , lunatics, and non compotes mentis, 
generally, may be sued on contracts for 
necessaries ; 2 M. & W. 2. 

Infants may be sued on their contracts 
for necessaries; 10 M. & W, 195; Maoph. 
Inf. 447. Ratification in due form ; 11 Ad. 
& E. 934 ; after arriving at full age, ren¬ 
ders them liable to action on contracts 
made before. 

Partner is not liable to action by his co¬ 
partners. A sole ostensible partner, the 
others being dormant, may be sued alone 
by one contracting with him ; Broom, Part. 
172. 

A partnership cannot be sued as such, 
but tne names of its members must be set 
out; 17 Or. 256. Garnishment to secure 
a claim against a partnership cannot be 
maintained against a partner individually ; 
19 Colo. 306. 

Survivor of two or more joint contractors 
must be sued alone ; 1 Saund. 291. n. 2 ; 2 
Burr. 1196. A sole surviving partner may 
be sued alone ; Chitty, PI. 152 : 1 B. & Aid. 
29. 

Is Actions Ex Delicto. Plaintiffs. 
The plaintiff must have a legal right in 
the property affected, whether real; 2 Term 
684; Broom, Part. 202; Co. Li*t. 240 b; 2 
Bla. Com. 185; or personal; 1 Cush. 55; 
though a mere possession is sul^cient for 
trespass, and trespass quare clausum; Cro. 
Jac. 122 ; 4 B. & C. 591 ; 1 Ad. & E. 44 ; and 
the possession may be constructive in case 
of trespass for injury to personal ^property ; 
0 Q. B. 606 ; 5 B. * Aid. 603 ; 1 Hill N. V. 
311. The property of the plaintiff may be 
absolute; 5 Bingh. 305; 1 C. B. 672; or 
special. See 7 Term 9 ; 4 B. A C. 941. 

S Aaents who have a qualified property in 
oods may maintain an action of tort in 
tieir own names for injury to the goods. 

A principal may sue in the name of his 
agent for a false representation to the 
agent; 12 Wend. 170. 

Assignees of property may sue in their 
own names for tortious injuries committed 
after the assignment; 3 Maule A S. 7; 1 
Ad. A E. 580; although it has never been 
in their possession ; 9wend. 80 ; 8 B. & C. 
270; Wms. Saund. 252 a, n. (7). Otherwise 
of the assignee of a mere right of action ; 
12 N. Y. 322; 18 Barb. 500 ; 7 How. 499. 
See 15 N. Y. 432. Assignees in insolvency 
may sue for torts to the property; 8 S. & 
R. 124; but not to the person of the as¬ 
signee ; W. Jones 215. 

Executors and administrators cannot, in 
general, sue in actions ex delicto , as such 
notions are said to die with the plaintiff ; 
Broom, Part. 212; 13 N. Y. 322. See Acno 
Personalis. They may sue in their own 
names for torts subsequent to the death of 
the deoeased ; 11 Rich. 863. 

Heirs and devisors have no olaim for torts 
committed during the lifetime of the an- 
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oestor or devisor ; 2 Inst 303. 

HiiVvimJ must, At common law, sue alone 
for all injuries to his own property and 
person ; S Bla. Coin. 143 ; Oro. Jac. 473; 1 
Lev. 3; including personalty of the wifo 
which becomes his upon marriage ; 0 Call 
53; 13 N. H. 283; Ore. Eli*. 133 ; 6 Ad. A 
E. 259 ; 27 Vt. 17 ; Hern pat. 34 ; and includ¬ 
ing the continuance of injuries to such 
property commenced before marriage ; 1 
Salk. 141 ; 6Call 55; in replevin for timber 
out on land belonging to both ; 8 Watts 
413; for personal injuries to the wife for 
the damages which he sustains ; 3 Bla. Com. 
140; Chitty, PI. 71$, n. ; 4 B & Aid. 523; 4 
la. 430: as in battery ; 8 Mod. 342 ; 3 Brev. 
170; 11 So. Rep. iLa.) 541 ; slander, where 
words are not actionable per se ; 4 B. A Ad. 
514; 23 B.irb. 300 ; or for special damages ; 
4 B. A Ad. 514 ; 112 N. C. 203. 

He >a iy sue alone, also, for injuries 
to personalty commenced before marriage 
and consummated afterwards; 2 B. & P. 
407 ; and the right survives to him after 
ieath of the wife in all cases where he can 
sue alone; \ Chitty, PI. 75; Viner, Abr. 
Baron A F. (G): for cutting trees on land 
held hy both in right of the wife; 10 Pick. 
33*5 : 1 Rop. Husb. A W. 215; and generally, 
for injury to real estate of the wife during 
coverture; 18 Pick. 110; 20 Conn. 290; 2 
Wils. 414; although her interests be rever¬ 
sionary only; 5 M. A W. 142 ; he may also 
sue alone tor damages for the negligent 
failure of a telegraph company to transmit 
and deliver a message to his wife; 70 Tex. 


n, b ; Cro. Eli*. 157 ; 8 B. A C. 257 ; or in 
trover ; 1 Term 058 ; 2 Ga. 78 ; 2 Johns. 408; 
0 Ired. 388. For a misfeasance, waste, or 
case in the nature of waste, may be brought. 

Defendants. He who commits the tor¬ 
tious act or asserts the adverse title is to 
be made defendant: as the wrongful occu¬ 
pant of lAnd, in ejectment; 1 B. & P. 578 ; 
the party converting.in trover; Broom,Part. 
240; making fraudulent representations; 3 
Term 50 ; 3 M. A W. 532. The act may. how¬ 
ever, have been done by the defendant's 
agent ( 2 M. A W. 050 ; his mischievous ani¬ 
mal; 12 Q. B. 29; Or by the plaintiff himself if 
acting with due care and suffering from 
the defendant's negligence ; 1 Q. B. 29 ; 10 
Ill. 425. 

Agents and principals; Story, Ag. § 625 ; 
Paley, Ag. 394 ; are both liable for tortious 
act or negligence of the agent under the 
direction ; 1 Sharew. Bla. Com. 431, u.; or 
in the regular course of employment, of 
the principal; 10 Ill. 425 ; 1 Mete. Mass. 
550. See 2 Den. 115. As to the agent of 
a corporation acting erroneously without 
malice, see 1 East 555. 

Subsequent ratification is equivalent to 
prior authority ; Broom, Part. 259. 

Agents are liable to their principals for 
conversion ; 14 Johns. 128 ; 8 Pa. 442. 

Assignees are liable only for torts com¬ 
mitted by them : as, where one takes prop¬ 
erty from another who has possession 
unfaw fully; Bac. Abr. Actions (B); or 
continues a nuisance ; 2 Salk. 460 ; 1 B. A 
P. 409. 


other; as, for example, a nuisance ; 2Salk. 
400 ; Broom, Part. 258 ; Woodf. Landl. AT. 
071. 

Master is liable for a negligent tortious 
act or default of his servant while acting 
within the scope of his employment; o 
Cow. 189 ; 2 Gray 181; 23 N. H. 157 ; 10 Me. 
241 ; 6 Rich. 44 ; 18 Mo. 302 ; 75 Hun 68 ; 100 
Pa. 300; 37 W. Va. 000; for the direct effect 
of such negligence; 17 Moss. 132 ; but not to 
one servant for the neglect of another 
engaged in the same general business ; 30 
Eng. L. A Eq. 486; 8 Cush. 270 ; 15 Barb. 
574 ; 0 Ind. 205 ; 22 Ala. N. 8. 294; 28 Me. 
200 ; 4 Sneed 80 ; 161 Pa. 270 ; 160 Mass. 
45; 98 Mich. 185; 7 Wash. 178 ; 154 U. S. 
349 ; if the servant injured be not unnec¬ 
essarily exposed ; 28 Vt. 59 ; 0 Cal. 209 ; 
4 Sneed 30. 

And the servant is also liable ; 1 Sharsw. 
Bla. Com. 431, n. For wilful acts ; 9 C. A 
P. 007 ; 3 Barb. 42 ; for those not commit¬ 
ted while in the master’s service ; 20 Pa. 
482; or not within the scope of his em¬ 
ployment, he alone iA liable. 

Partners may be sued separately for acts 
of the firm, its agents or servants; 4 Gill 
406; 1C. A M. 98 ; 17 Mass. 182 ; 11 Wend. 
571. 

In an action to recover damages for a 
tort committed by a corporation prior to 
the appointment of a receiver, the latter 
is not a proper party ; 83 Fed. Rep. 93. See 
Intervention ; Moutoaoe ; United States 
Courts; Removal; Joinder; Misjoinder; 
Misnomer ; Name ; Receiver ; Patent. 


689. 

Infants may sue by guardian for torts; 
Broom, Part. 238. 

Lessors and reversioners, generally, may 
have an action for injury to their i ever¬ 
sions ; Broom, Part. 314. Damage neces¬ 
sarily to the reversion must be alleged and 
shown ; 1 Maule A S. 234 ; 11 Ad. A E. 40; 
10 B. A C. 145. 

Lessees and tenants , generally, may sue 
for injuries to their possession ; 4 Burr. 
2141; Woodf. Landl. A T. 061. 

Married tooman must sue alone for in¬ 
jury to her separate property ; 29 Barb. 512 ; 
see 129 Ind. 472; she may bring an action 
of detinue to recover her separate personal 
property and join her husband as co-plain- 
tiff; 87 W. Va. 377. 

The restrictions on her power to sue are 
the same as in actions ex contractu; Broom, 
Part. 233. Actions in which she might or 
must have joined her husband survive to 
her ; Rolle, Abr. 349(A). A married woman 
though living with her husband may main¬ 
tain ^n action for slander in her own name, 
and without joining him; 89 Ga. 829. 

The dissolution of marriage by divorce 
does not enable the wife to sue her husband 
for a tort committed on her during cover¬ 
ture ; 48 Ill. App. 106. She may maintain 
in her own name an action for the aliena¬ 
tion of her husband’s affections; 29 N. E. 
Rep. (Ill.) 389 ; 32 id. 932. See 31 Cent. L. 
J. 29. 


Master has an action in tort for enticing 
away an apprentice; 3 Bla. Com. 342 ; 3 
Maule AS. 191 ; and, upon the same prin¬ 
ciple, a parent for a child ; 1 Halst. 822 ; 4 
B. A C. 060; 4 Litt. 25; and for personal 
injury to his servant, for lose of time, ex¬ 
penses, etc.: 3 Bla.Com.342; Sm.M.A 8.171. 

For seduction or debauchery, a master ; 
Broom, Part. 227 ; 4 Cow. 422; and if any 
service be shown, a parent; 2 M. A W. 
542 ; 0 id. 56 ; has his action. 


Surmwr, whether sole or several, must 
sue for a tortious iniuiy, the rule being 
that the remedy, and not the right, sur¬ 
vives : Broom, Part. 212; 1 Show. 188 • 2 
Maule A 8. 225. 


Tenants in common must sue strangers 
separately in distress and avowry for rent: 
15 Johns. 479. 


A tenant in common may sue his co- 
tenant, where there has been actual ouster, 
t raeDt; Littleton § 822; 1 Campb. 

• *«Lvy**’ ^ * OT trespass Quare clausum ; 
7 Pa. 897 ; and trespass for mesne profits 
after recovery ; 3 Wils. Ch. 118. Where 
there is a total destruction or conversion 
of the property, one tenant in common may 
sue hw co-tenant in trespass ; Co. Litt. 290 


Bankrupts; S B. A Aid. 408 ; 2 Den. 73 ; 
and insolvents; Broom, Part. 284; 2 B. A 
Aid. 407 ; 9 Johns. 161 ; are liable even 
after a discharge, for torts committed 
previously. 

Corporations are liable for torts com¬ 
mitted by their agents; Moraw. Pr. Corp. 
§ 725 ; 2 Wend. 452 ; 17 Mass. 503; 4 S. A 
R. 10 ; 2 Ark. 255 ; 4.Ohio 500 ; 4 Wash. C. 
C. 106 ; 5 Ind. 252 ; but not, it seems, at 
common law, in replevin ; Kyd, Corp. 205 ; 
or trespass quare clausum , 9 Ohio 81. In 
an action against a corporation for a tort, 
the corporation and its servant by whose 
act the injury was done may be joined as 
defendants ; 98 N. C. 34, 

Death of a tort-feasor, at common law, 
takes aw ay all cause of action for torts dis¬ 
connected with contract; 5 Term 051 ; 1 
Saund. 291 e. But actions against the per¬ 
sonal representatives are provided for by 
statute in most of the states, and in En¬ 
gland by stat. 3 A 4 Will. IV. c. 42, § 2. 

Executors and administrators, at common 
law, are liable, for the continuance of torts 
first committed by the deceased; W. Jones 
173; 5 Dana 84 ; see 28 Ala. N. s. 360 ; but 
such continuance must be laid to be. as it 
really is, the act of the executor; 1 Cowp. 
373; Will. Exec., 7th Am. ed. *1602 ; 13 Pa. 
54; 1 Harring. Mich. 7. 

Husband must be sued alone for his 
torts, and in detinue for goods delivered to 
himself and wife ; 2 Bulstr. 308; 1 Leon. 
812. 

He may be sued alone for a conversion by 
the wife during coverture ; 2 Rop. Husb. 
A W. 127. In an action for a wife’s personal 
tort the husband is properly joined as 
defendant ; 01 Hun 164 ; 44 Mo. App. 683. 

Idiots and lunatics are liable, civilly, for 
torts committed ; Bac. Abr. Trespass (G); 
Webb, Poll. Torts 59, n.; though they may be 
incapable of design ; Broom, Part. 281. 
But if the lunatic is under control of chan¬ 
cery, proceedings must be in that court, or 
it will constitute a contempt; 3 Paige 199. 

Inf aids may be sued in actions ex delicto , 
whether founded on positive wrongs or 
constructive torts ; Broom, Part. 280; Co. 
Litt. 180 6, n. 4; as, in detinue for goods 
delivered for a specific purpose ; 4B. A P. 
140 ; for tortiously converting or fraudu¬ 
lently obtaining goods; 8 Pick, 492 ; 5 Hill 
N, i. 891; 4 M’Cord 887; for uttering slan¬ 
der; B Term 837; but only if the act be 
wholly tortious and disconnected from 
contract; 8 Term 35; 0 Watts 1 ; 6 Cra. 
220. 

Lessor and lessee are respectively liable 
for their part of the tort in case of a wrong 
commenced by one and continued by the 


P AR TITION. The division which is 
made between several persons of lands, 
tenements, or hereditaments, or of goods 
and chattels which belong to them as co- 
proprietors. The term is more technically 
applied to the division of real estate made 
between co-parceners, tenants in common, 
or joint tenants. 

Voluntary partition is that made by the 
owners by mutual consent. It is effected 
by mutual conveyances or releases to each 
person of the share which he is to hold, 
executed by the other owners. Cruise, Dig. 
tit. 32, c. 0, § 14. 

Compulsory partition is that which takes 
place without regard to the wishes of one 
or more of the owners. 

At common law the right of compulsory 
partition existed only in cases of co-parcen¬ 
ary ; Litt. § 204. By statutes of 31 Henry 
VIII. c. 1, and 32 ia. c. 2, the right was ex¬ 
tended to joint tenants and tenants in 
common. These statutes have been gen¬ 
erally re-enacted or adopted in the United 
States, and usually with increased facilities 
for partition ; 4 Kent 802; Co. Litt. 175 a ; 

2 Bla. Com. 185 ; 10 Vin. Abr. 217. Parti¬ 
tion at common law is effected by a judg¬ 
ment of the court and delivering up posses¬ 
sion in pursuance of it, which concludes 
ail the parties to it. In England the writ 
of partition has been abolished by stat. 3 A 
4 Wm. IV. o. 27, § 30. 

Courts of equity also exercise jurisdic¬ 
tion in cases of partition where no aid equate 
remedy could be had at law, as where the 
titles to the estates in question are such as 
are cognizable only in equity or where it 
is necessary to award owelty of partition. 
This jurisdiction, was first settled in Eliza¬ 
beth's time, and has increased largely on 
account of the peculiar advantages of the 
ohancery proceeding; 1 Spence, Eq. 054. 
Nor have the increased facilities grafted by 
statute upon the common-law proceedings 
ousted the jurisdiction ; 1 Story, Eq. § 640. 

Partition in equity is effected by first as¬ 
certaining the rights of the several parties 
interested ; and then issuing a commission 
to make the partition required ; and finally 
on return or the commissioners and con¬ 
firmation thereof, by decreeing mutual 
conveyances between the parties; Mitf. 
Eq. PI. lift); 2 Sc. A L. 371. Where the 
titles of the parties are legal titles, tho 
decree in the partition has been held to 
vest the titles in the purparts without 
conveyances. 

A suit in the nature of partition cannot 
be maintained where there has been an 
ouster of the complainants by the de- 
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fendant tenant in common, by acts so 
overland notorious as to imply notice to his 
co-tenants ; 37 Fed. Rep. 273; 80 Ala. 70. 
An adverse holding by any one of the 
parties for a period of tune, however Bhort, 
before the institution of proceedings in 
partition, is effectual to defeat the pro¬ 
ceedings; 126 Pa. 297. 

A voluntary partition of land by persons 
under legal disabilities is binding when 
fairly and equally made and free from 
fraud; 49 N. E. Rep. (Ind.) 373. 

Where there is a parol partition, a parl y 
acquiescing in it and accepting exclusive 
possession under it is estopped from assert¬ 
ing title or right to possession in violation 
of its terms; 65 Fed. Rep. 742. 

P AR TT TBR 8. Members of a partner¬ 
ship. 

General partners are those whose liability 
for partnership debts is unlimited. 

Ostensible ]Xir(iters are those whose 
names appear to the world as partners, 
and who in reality are such. 

Xomimtl partners are those who are held 
out as partners but who have no interest 
in the firm or business. They may bo 
liable as partners by reason of their own 
acts, without being actually partners. 

Secret partners are partners whose con¬ 
nection with the firm is not publicly made 
known. 

Silent partners are those who, though 
having a share in the firm profits, have no 
voice in the firm business. 

Dormant partners are those whose 
names and transactions as partners are 
professedly concealed from the world. 
They combine the characters of both secret 
and silent partners. 

A dormant partner is one whose name is 
not mentioned in the title of the firm, or 
embraced in some general term, as com¬ 
pany, son, etc.; 4 Thill. 1. It is not 
necessary that his membership bo univers¬ 
ally unknown ; it is enough if lie is not au 
ostensible partner ; 2 Fed. Rep. 640. 

Special partners are those whose liabili¬ 
ties are limited by statute to the amount 
of their resjiective contributions. Ordi¬ 
narily a special partner is associated with 
at least one general partner by whom the 
business is managed, but in the “ partner¬ 
ships limited” organized under recent 
statutes, all the parties have a limited 
liability. 

Who may be. General rule. Persons 
who have the legal capacity to make other 
contracts may enter into that of partner¬ 
ship; Lind. Part. *77; 1 Col. Part. §11; 
Pars, Part. §14. 

Aliens. An alien friend may be a part¬ 
ner; Lind. Part. *78; Co. Litt. 129 b. An 
alien enemy cannot enter into any com¬ 
mercial contract; 1 Kent *<56; 16 Johns. 
438 ; 7 Pet. 586 ; 9 Bush 15 ; 11 Exch. 135 ; 
and the breaking out of a war between 
two countries in winch partners reside 
dissolves the partnership ; 91 U. S. 70. See 
War. 

Clergymen were disqualified to enter 
into a partnership in England by 57 (ieo. 
HI. 

Corporations. There is no general 
principle of law which prevents a corpora¬ 
tion from being a partner with another 
corporation, or with ordinary individuals, 
except the principle that a corporation 
cannot lawfully employ its funds for pur¬ 
poses not authorized by its charter; Lind. 
Part., 2d Am. ed. *78; 46 Conn. 136; 
Grant, Corp. 5; 5 Gray 58; they are said 
to he prima facie ineligible as partners ; 
George, Partn. 15: 121 N. Y. 582 ; 68 Pu. 
173 ; 86 Tenn. 598 ; Beach, Corp. 8842. The 
purchase of an interest in a firm by a 
corporation docs not make it a partner ; 62 
Mo. App. 390 ; but see 46 Conn. 136, where 
the charter authorized the corporation to 
enter into a partnership. See also 7 Wend. 
412, where it was held that two corpora¬ 
tions cannot form a partnership. A cor¬ 
poration which shares profits may be held 
to make good losses; 14 Barb. 479. While 
a contract of partnership between a cor¬ 
poration and an individual is ultra vires as 
to this corporation, ye* if the corporation 


has received the benefit of the contract, it 
must account to the other party for what is 
due him under the contract; 182 Pa. 206. 

Firms. Two firms may be partners in 
one joint firm ; 1 Abb. Pr. 243; 1 Fed. Rep. 
800. Where a partnership and an in¬ 
dividual form a second partnership, all the 
members of the first partnership are mem¬ 
bers of the new firm ; 114 Ill. 574. 

Felons. Felons probably are not dis¬ 
qualified, in the absence of any statutory 
restriction, to enter into a contract of 
in this country; George, 


partnership 
Partn. 11. 


Infants. An infant may contract the 
relation of partner, as he may make any 
trading contract which is likely to prove 
for his advantage ; 17 Gratt. 503 ; 5 B. <fc 
Aid. 147. Such a contract made by a per¬ 
son during infancy is voidable and may be 
affirmed or disaffirmed by him at majority ; 
Story, Part. § 7 ; 42 Mich. 134 ; but wnether 
he may disaffirm before majority is doubt¬ 
ful ; 31 Mich 182 ; Lind. Part., 2d Am. ed. 
*74, n. ; though it is said that he may; 
Pars. (Jas.) Partn, § 130. He may re¬ 
claim his contribution before majority; 
83 N. Y. 245. Unless he gives notice of 
disaffirmance, or in some manner re¬ 
pudiates the contract within a reasonable 
time after becoming of age, he will be 
presumed to have ratified it; Story, Part. 
§7; 9 Vt. 368; but it is held that there 
must be positive acts of ratification after 
majority ; neglect to disaffirm is not 
ratification; 3 Cush. 372; see 8 Exch. 
181 ; 8 N. Y. 228; and his liability then 
relates back to firm contracts made during 
his minority; 33 S. C. 285 ; 21 Mich. 304. 
The person with whom the minor contracts 
will be bound; 2 M. and S. 205 ; 1 Watts 
412; 3 Green N. J. 343. In England and 
in Maine ratification, after majority, must 
be in writing. 

Lunatics. A lunatic is probably not 
absolutely incapable of being a partner; 
Lind. Part. *84 ; since the insanity of a part¬ 
ner does not per se dissolve the firm, but 
simply amounts to a sufficient cause for a 
court of equity to decree a dissolution ; 1 
Cox, Ch. 107; 2 Myl. A K. 125; 15 Johns. 57; 
contra, 6 Humphr, 85. Whether a con¬ 
tract by a lunatic to become a partner can 
in all cases be avoided by him, is, perhaps, 
unsettled; Story, Part. §7, n. 1. 

Married ivomen. Married women, at 
common law, are incapable of becoming 
partners, since they are generally unable 
to contract or engage in trade ; 30 Md. 
402 : Story, Part. § 10 ; 3 De G., M. & G. 

18 ; see 36 S, C. 424; and cannot be mode 
partners by estoppel; 27 S. C. 525 ; 31 Ind. 
113. But where a married woman is author¬ 
ized by custom, statute, or otherwise to 
trade as a feme sole , she may probably be 
a partner; 52 Miss. 402 ; 43 Ark. 212 ; 57 la. 
861; contra, 91 Ind. 384; Story, Part. § 10; 
Pars. Part. § 19. The mere consent of 
her husband to her trading as a feme sole 
does not necessarily permit her to become a 
partner; Story, Part. § 12. In Borne states she 
iuav be a partner as to her separate estate ; 

74 Pa. 448 ; 94 Mich. 230 ; contra, 20 W. 
Va. 571. A married woman, by acting as 
partner and continuing the business after 
her husband's death, creates a partnership 
from the beginning ; 10 Paige 82. 

Except as above stated, a married wo¬ 
man cannot become n partner without stat¬ 
utory authority ; 23 Fla. 83 ; 27 S. C. 525 ; 

20 W. Va. 571 ; in any case, however, the J 
capital she puts in is liable for the firm 
debts; 66 Mo. 617. It has been held that 
where the wife cannot be a partner, the 
husband will be considered as such ; 65 
Tex. 131. 

Under modern married women statutes, 
a wife is not, according to most of the 
cases, permitted to enter into partnership 
with her husband ; 140 Mass. 521 ; 4 Wash. 
6t. 268; 16 L. R. A. (Ark.)526; 73Mich. 146; 
contra, 122 N. Y. 308. See 8 Biss. 405. 

Number of persons. Generally speaking, 
the common law imposes no restriction as 
to the number of persons who may carry 
on trade as partners ; 1 Col. Part. § 10; 27 
Ind. 390 ; unless by statute, as in England, 
where the limit is twenty. But a partner¬ 


ship cannot consist of but one person ; 46 
Mich. 449. 

As to who are partners , see Partner¬ 
ship. 

Powers of Partners. General rule. It 
has been customary to derive the authority 
of a partner from an assumed relation of 
mutual agency between the members of the 
firm, and it is true that the firm is respon¬ 
sible for whatever is done by any of the 
partners while acting for it within the 
limits of the authority conferred by the 
nature of the business carried on ; 8 H. L. 
Cas. 268; Lind. Part., 2d Am. ed. *124; 
36 Pa. 498 ; 58 Mo. 532; 45 Miss. 499; 59 
Ala. 886. The principle of agency applies 
to copartners; out it is only when one is 
acting as their agent that he* binds them : 
18 N. Y. L. J. 1315. It is perhaps more ac¬ 
curate to trace a partner’6 power to his 
standing as a co-pnncipai, and to consider 
his agency an incident of this relation ; 5 
Ch. Div. 458 ; L. R. 7 Ex. 218. The rela¬ 
tion is a peculiar sort of agency, where the 
partner is agent for the firm and not 
merely for the other partners ; 5 Ch. l)i\ . 
458. Whatever the source of a partners 

S ower, it is. as a rule, limited to acts ind¬ 
ent to carrying on. in the usual way, the 
particular business in which the firm is en¬ 
gaged, and each partner has the power to 
manage the ordinary business of the linn, 
and, consequently, to bind his co-partners, 
whether tney be ostensible, dormant, 
actual, or nominal; 2 11. & Aid. G73 ; l Cr. 
& J. 318 ; by whatever he may do, in the 
course of such management, as entirely as 
to bind himself. But the acts of a partner 
wholly unconnected with the business of 
the partnership do ijot bind the firm : 2 B. 
& Aid. 678: 8 Me. 320: 15 Pick. 200: 3 
Johns. Ch. 23 ; nor will an act beyond the 
scope of the partnership ; 79 Ga. 268. 

The partner’s authority is incident to. 
and co-extensive with, the business : Pars. 
(Jas.) Partn. § 133. A partner’s authority 
to act cannot be restricted by notice from 
another partner to a third party ; 5 Den. 
541; 41 N. Y. 376. An insolvent partner 
has the same authority, even after dissolu¬ 
tion ; 1 Duer 662. Partners may, by agree¬ 
ment, restrict the authority of a partner, 
as between themselves, but not ns to third 
parties, without notice ; Pars. (Jas.) Part. 
§134. 

One of two partners in the practice of 
the law has no authority to accept for the 
firm an agency for the mere sale of real 
estate ; 152 U. S. 673. 

Accounts. One partner can bind his 
firm by rendering an account relating to a 
partnership transaction ; 8 Cl. & F. 121 ; 
47 Mo. 346 ; Lind. Part., 2d Am. ed. *28 
Actions. One partner can bring an ac¬ 
tion on firm account in his own and his co¬ 
partners* names without thoir consent, but 
they are entitled to indemnity if he such 
against their will; Lind. Part., 2d Am. ed. 
*271 ; 2 Cr. & M. 343; 67 Mo. 568. This 
power of a partuor survives the dissolution 
of the firm ; 1 E. D. Sm. 423. One partner 
cannot, as a rule, sue in his own name for 
a firm debt; the suit must be in the name* 
of all; Penn. N. J. 711. 

Admissions. After the relation of part¬ 
nership has been established, a partner 
may bind his co-partner by an admission ; 
Pars. (Jas.) Partn. § 121; 143 Mass. 473 ; 
65 Wis. 247 ; but the existence of the part¬ 
nership must bo shown by other evidence ; 
102 N. Y. 336. See infra. 

Ap 2 >earanec . In an action against part¬ 
ners, one may enter or authorize an appear¬ 
ance for the rest; 7 Tenn 207 ; 17 Vt. 531 ; 

1 Binn. 214; 0 Johns. 296 ; 32 N. Y. Supp. 
840; 4 Kan. 240 ; contra, L. R. 8Q. B. 398 ; 3 
Ohio 519 ; see Pars. (Jas.) Partn. S 119 ; 10 
App. Cas. 680 ; but not after dissolution of 
the firm; 2 McCord 311. Nor can one 
partner bind his co-partners personally and 
individually by entering an appearance for 
them when they are not witmn the juris¬ 
diction, nor served with process; 9 Cush. 
890; 11 How. 165. A partner cannot au¬ 
thorize an appearance for a co-partner, not 
subject to the jurisdiction of the court, or 
if the firm has been dissolved; 91 U. S. 160; 
but a solicitor instructed by a managing 
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partner may enter an appearance 
Mkrtriers; 11896] l Q. B, i>88. 

Arbitration. As a general rule, one 
rartner cannot bind the firm by submit¬ 
ting anv of it? affairs to arbitration, whether 
bv deed or pond : 3 Kent 49 : 3 C. & B. 
7i2 ; 35 Mich. 5 : 2 So. Rep. (Ala.) 268 ; 40 
Vt. 460 : 19 Johns. 137; 1 Pet. 221. The 
reason given being that such a power is 
unnecessary for carrying on the business 
in the ordinary wav : Lind. Part., 2d Am. 
ed. *129, *272. But the acting partner 
mav be bound ; 19 Johns. 137 ; 5 G. & J. 
412! And the general rule is perhaps 
somewhat relaxed; Pars. Partn. § 121. 

It is held that one partner may bind the 
firm by submission to arbitration, by an 
agreement not under 9eal ; 89 Pa. 453 ; 3 
T. B. Monr. 435 ; 85 III. 48 ; but apparently 
onlv so osto bind firm assets; 12 S. & R. 
243 ; 89 Pa. 453. 

Assign wieufs. The right of a partner to 
dispose of the property of the firm extends 
to the assignment of at least a portion of it 
as security for antecedent debts, as well as 
for debts thereafter to be contracted; 
Storv, Part. § 101 ; 5 Cra. 289 ; 58 Mo. 532 ; 

17 Vt. 394. Although the authorities differ, 
the better opinion seems to be that one 
partner cannot, without the knowledge or 
consent of his co-partners, assign all the 
property of the firm to a trustee for the 
benefit of creditors; 13 Minn. 43 ; 34 Mo. 
329; 50 Ala. 251 ; 29 Ohio St. 441 ; 32 Wis. 
444 ; 17 Vt. 390 ; 69 Miss. 17 ; 2 Tex. App. 
226; 134 U. S. 206; unless the co-partner 
is absent, or is incapable of giving his as¬ 
sent or dissent; 90 Va. 200 : 27 Minn. 255 ; 
but not against the assent, or without the 
consent, of the co-partner, if the latter is 
present and capable of acting ; 176 Pa. 52. 

A surviving partner has power to make a.i 
assignment ror the benefit of the firm’s 
creditors; 76 Md. 581. 

BiUs of exchange and promissory notes. 

A partner may draw, accept, and indorse 
bills and notes in the name and for the 
use of the firm, for purposes within the 
scope of its business ; 7 Term 210 ; 20 Miss. 
226 ; 119 Mass. 215 ; 78 Ill. 234. A restric¬ 
tion of this power by agreement between 
the partners does not affect third persons 
unless they have notice ; 27 La. Ann. 352 ; 
44 Miss. 283. This power cannot be exer¬ 
cised after dissolution of the firm; 42 
Mich. 110; 51 Cal. 531; but its exercise 
may bind the firm if such dissolution be 
without proper notice ; 130 Mass. 591 ; or 
when the other party subsequently assents 
thereto: 98 Ga. 468. 

The doctrine is generally limited to part¬ 
nerships in trade and commerce, and does 
not apply to other partnerships, unless it is 
the common usage of such business so to 
bind the firm, or it is necessary for the due 
transaction thereof; 145 U. S. 512. Non¬ 
trading partners, such as farmers: 57 111. 
531; lawyers; 37 Wis. 285; physicians; 

1 Humph. 23; cannot usually bind the 
firm by such instruments. Parties dealing 
with non-trading partnerships are put on 
inquiry: 10 Heisk. 629; 33 La. Ann. 196; 
the doctrine of general agency does not 
apply : 53 Conn. 53. 

A bill or note made by one partner in the 
name of the firm is prima facie for part¬ 
nership purposes : 31 Mich. 373; 34 Pa. 
344 ; 16 Wend. 504 ; 44 Miss. 283. 

A partner has no implied authority to 
indorse a note made payable to a co-part¬ 
ner, although for firm account; 64 Ga. 
221 : nor to bind the firm as a party to a note 
for the accommodation of or as surety for 
another; 19 Johns. 154 ; 5 Conn. 574 ; 21 
Miss. 122; 31 Me. 452 . 49 Minn. 557: 1 
App. D. C. 171 ; unless by sjpecial authority 
implied from the nature of the business or 
previous course of dealing ; 3 Kent 46 ; 3 
Humph. 597 ; 4 Hill N. Y. 261 ; and the 
burden is on the holder of the instrument 
to show such authority ; 19 Johns. 154 ; 
86 Mich. 632 ; 69 Miss. 17. Direct proof is 
not necessary ; the authority or ratifica¬ 
tion may be inferred from circumstances ; 

2 Cush. 309 ; 22 Me. 188 : 14 Wend. 133; 10 
V L. 268. Indorsement of a note fora third 
person by a partner in the firm name with¬ 
out the knowledge of the other member of 


the firm and having no connection with its 
business, does not bind the firm ; 129 U. S. 
372. 

Bomnring money. One partner may 
borrow money on the credit of the firm, 
when it is necessary for the transaction of 
the business in the ordinary way; 115 
Mass. 388 ; 62 Pa. 393; 75 111. 629; 61 Ala. 
143; but the amount must be within the 
usual business of the firm ; Pars. (Joa.) 
Partn, § 125 ; but a partner in a cash busi¬ 
ness, as a firm of solicitors, cannot borrow ; 
37 Wis. 285; or physicians; Humph. 23. 

It is said that a partner cannot borrow to 
increase the firms capital; 2 Hare 218. A 
contract to borrow money in violation of 
a partnership agreement is not valid, 
though made in furtherance of the inter¬ 
ests of the firm ; 13 So. Rep. (Miss.) 282. 

Checks. One partner has the implied 
power to bind the firm by firm checks 
drawn on its bankers ; 3 C. B. N. 8. 442. 
See 159 Pa. 287. Such checks must not be 
post-dated ; L. R. 6 Q. B. 209. 

Compromise. A partner may compro¬ 
mise with debtors or creditors of the firm ; 
Story, Part. § 115; 30 Conn. 1 ; 7Gill 49. 

Confession of judgment. One partner 
cannot, by confessing a voluntary judg¬ 
ment against the firm, bind his co-part¬ 
ners ; 172 Pa. 70; see 51 Mo. App. 470; 43 
id. 121. But a judgment so confessed will 
bind the partner who confessed it; 91 U. 
S. 160; 3 C. B. 742; 154 Pa. 153; 13 la. 
496; 32 Vt, 709; 30 La. Ann. 692; but see 
22 How, 209; and will bind the firm as¬ 
sets ; see 8 Kulp Pa. 264 ; 32 La. Ann. C07, 
where it was lie Id that a “ commercial 
partner ” has a right to confess judgment 
on behalf of the firm. Only the other 
partner can object to it; 42 Ill. App. 291. 
Where a judgment note has been signed in 
the firm name only, the plaintiff may name 
the individual members, and judgment 
may be entered in this form ; 172 Pa. 70. 

Contracts. A partner has the power to 
bind the firm by simple contracts within 
the scope of the partnership business; 15 
Mass. 75 ; 5 Pet. 529 ; and make a contract 
which will bind them as partners and also 
as individuals; 78 Ga. 797; but not a con¬ 
tract to convey firm real estate ; 5 Hill 
N. Y. 107. 

Debts. One partner may receive debts 
due the firm, and payment to him by the 
debtor extinguishes the claim; 12 Mod. 
446 ; 1 Wash. Va. 77 ; 2Blackf. 371; 14 La. 
Ann. 681 ; 4 Binn. 375; even after dissolu¬ 
tion ; 15 Ves. 198; although the debtor 
knew there was an agreement that one 
party alone was to collect and pay the 
debts; 44 111. App. 500. A partner may 
also bind the firm by assenting to the 
transfer of a debt due to it, as the transfer 
of the firm's account from one banker to 
another; 2 H. & N. 326. A partner can¬ 
not employ partnership funds to pay his 
own pre-existing debt, without the consent 
of his co-partners; 18 Conn. 294; 12 Pet. 
221; 31 Ala. 532; 28 Ohio St. 55: 94 Pa. 
31; 87 Ga. 651: 121 U. S. 310. But in 57 
Fed. Rep. 257. it was held that one of 
two co-partners could pledge the partner¬ 
ship property to secure his private debts, 
to the extent of his interest therein. 

Dexds. One partner has no implied 
authority to bind his co-partners oy a 
deed, even for a debt or obligation, con¬ 
tracted in the ordinary course of commer¬ 
cial dealings within the scope of the part¬ 
nership business; 3 Kent 47 ; 11 Ohio St. 
223; 26 Vt. 154. Such an instrument 
binds the maker only ; 62 Pa. 393 ; 7 Ohio 
St. 463. But such a deed may be ratified ; 
12 Ill. App. 517 ; and this consent or adop¬ 
tion may be by parol; 26 Vt. 154 ; 11 Pick. 
400, It binds the firm if they were pres¬ 
ent at the execution; 3 Ves. 578. The 
fact that the partnership articles are under 
seal does not give such authority : 7 Term 
297: unless they Contain a particular 
power to that effect; id. One partner may 
convey by deed property of the firm which 
he might have conveyed without deed. 
The seal in such a case would be surplus¬ 
age ; 2 Ohio St. 478; 5 Hill N. Y. 107; 7 
Mete. 244 ; he may asrign n mortgage in 
payment of a firm debt, or release a mort¬ 


gage ; 4 Gill & J. 310 ; 4 Mas. 206. See 
infra under Release. One partner may ac¬ 
knowledge a deed for the firm ; 70 Mo. 
206. 

Distress . Where a lease has been grant¬ 
ed by the firm, any partner may distrain or 
appoint a bailiff to ao bo ; 4 Bing. 562, and 
cases there cited. 

Firm property. Each partner has the 
power to dispose of the entire right of his 
co-partners in the partnership effects, 
for the purposes of the partnership business 
and in tlie name of the firm ; Story, Part. 
§ 9. This power is held not to extend to 
real estate, which a single partner cannot 
transfer without special authority ; Story', 
Part. §101; 1 Brock. 456; 3 McLean 27. 
Since the power to transfer the firm prop¬ 
erty must be exercised fol - the ordinary 

f iurposes of the partnership business, it is 
leld that a partner’s employment of firm 
capital in a new partnership, which he 
forms for his firm with third persons 
charges him for a conversion of the fund 
to his own use ; 25 Ohio St. 180. 

Guarantees. A partner derives no author¬ 
ity from the mere relation of partnership 
to bind the firm as guarantor 01 the debt of 
another ; 4 Exch. 623 : 31 Me. 454 ; 21 Miss. 
122 ; 35 Pa. 517. If the contract of 
guaranty is strictly within the'scope of 
the firm business, one partner may bind 
the firm by it: 41 la. 518; or if guaranty 
is usual in that kind of business or is suen 
as the firm has frequently recognized; 
Pars. Partn . § 144 : and where a partner 
sold notes and applied the proceeds to firm 
use ; 24 Barb. 549. 

Insitrance. One partner may effect an 
insurance of the partnership goods ; 1 M. 
& G. 130; 54 Mich. 531 ; 141 Mass. 298. 
The assignment of a partner's interest in 
the firm stock without the insurer’s con¬ 
sent, does not violate a policy of insurance 
upon it ; 27 Ohio St. 1. 

Lenses. The rule is that a partner has no 
power to contract on behalf of the firm for 
a lease of a building for partnership pur¬ 
poses ; 22 Beav. 606. But it is held that a 
partner may bind the firm for the rent of 
premises necessary for partnership pur¬ 
poses, and so used ; 47 Conn. 26 ; 21 La. 
Ann. 21 ; 51 Wis. 547 ; but see 22 Beav. 606. 
A partner can give a valid notice to quit; 
1 B. & Ad. 135. 

Statute of limitations. Before dissolu¬ 
tion an acknowledgment by one partner of 
a debt barred by the statute will bind the 
firm ; Pars. Part, § 127 ; as to whether it will 
do so, if made after dissolution, the author¬ 
ities are conflicting; the better view appears 
to be that it will not; id. ; 15 Fed. Rep. 888 ; 
76 Ala. 501 ; 5 Neb. 368; souie cases distin¬ 
guish between acknowledgments made be¬ 
fore and after the statutory period has run ; 
if made after, it does not bind ; 43 Md. 70 ; 
if made before, it does; 3G Conn. 270 : 45 
Mo. 365. Some cases hold that it binds 
though made after dissolution and after 
the statutory period has run ; 50 Vt. 421 ; 
6 Call. 51. If made after dissolution by a 
liquidating partner, it is binding ; 3 W. & 
S. 345; but not otherwise; 101 Pa. 233. 
In England and in many states statutes 
have rendered the acknowledgment of one 
partner insufficient to toll the statute. 

Majority i power of . The weight of au¬ 
thority seems to be in favor of the power 
of a majority of the firm, acting in good 
faith, to bind the minority in the ordinary 
transactions of the partnership business ;*3 
Kent 45; 33 Beav. 595; 4 Johns. Ch. 473; 
46 Pa. 434 ; 27 Ala. 245 ; 49 Ga. 417. But 
see 8 Ves. 773 ; 1 Yo. & Jer. 227 ; 57 Pa. 365. 
It is said that, ill the absence of an express 
stipulation, a majority may decide as to 
the disposal of the partnership property ; 
3 Chi tty. Com. L. 234; but the power of 
the majority murt be confined to the ordi¬ 
nary business of the partnership ; 14 Beav. 
3G7 ; 2 DeG. M. &G. 49 ; it does not extend 
to the right to cliange any of the provisions 
therein ; 4 Johns. Ch. 573 ; 32 N. H. 9 ; nor 
to engage the partnership in transactions 
for which it was never intended ; 3 Maule 
& S. 438 ; and all must be consulted ; 2 la. 
504. Where a majority is authorized to 
act, it must be fairly constituted and must 
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proceed with the most entire good faith; 
10 Hare 493 ; 5 De G. & S. 310. A major¬ 
ity cannot change the place of business 
after a lease has expired; 8 Ch. Div. 129. 
The American cases are said to have en¬ 
larged the power of the majority; Pars. 
Partn. § 147 ; but the question is not clearly 
settled; id. 

Mortgages. A partner has no implied 
power to make a mortgage of partnership 
real estate; Lind. Part., 2d Am. ed. *139; 

2 Humph. 534. See 37 Neb. 666 . But one 
partner may execute a valid chattel mort¬ 
gage of firm property, without the con¬ 
sent of his co-partners; 47 Wia. 261 ; 18 
Minn. 232 ; 16 Or. 153; 30 W. Va. 586 ; 96 
Mich. 233 ; 130 Ind. 63 ; 83 la. 449. A deed 
of trust of partnership property to secure 
certain creditors to theexolusion of others 
will bind the partnership, though executed 
by only two out of three partners ; 136 U. 
S. 223. Two or three members of a firm 
have authority to mortgage partnership 
stock for the security of the debts of the 
firm ; 78 la. 399. A mortgage by one part¬ 
ner of the whole stock in trade to secure a 
firm debt has been held valid; 1 Mete. 515. 

Pledges of firm property. A partner may 
pledge its personal property to raise money 
for the firm ; 3 Kent 46; 10 Hare 453 ; 7 
M. & G. 607 ; 3 Bradw. 261. It is thought 
that a partner’s equitable mortgage of firm 
real estate, by depositing deeds of partner¬ 
ship property as a pledge, would be valid ; 
Lind. Part., 2d Am. ed. *140. 

Purchases. A partner may bind the firm 
by purchasing on credit such goods as are 
necessary for carrying on the nusiness in 
the usual way ; 1 Camp. 185 ; 5 W. & S. 
564 ; 19 Ga. 520 ; 76 N. C. 189 ; even land ; 
14 Nev. 265 ; but see 13 Bush 67. 

Ratificgtion, If a contract on behalf of 
the co-partnership, executed under seal by 
one partner, be, after its execution, rati¬ 
fied by the other partners, it becomes the 
deed of the firm as fully as if executed 
under seal by all the partners; even if the 
contract did not pertain to the ordinary 
business of the firm ; 45 Minn. 11 ; see 70 
Tex. 517. 

Receipts. The power of a partner to re¬ 
ceipt for the firm is incident to his power 
to receive money for it; see Debts; Story, 
Part. § 115. 

Relative extent of each partner's powei\ 
In all ordinary matters relating to the 
partnership, the powers of the partners are 
co-extensive, ana neither has a right to ex¬ 
clude another from an equal share in the 
management of the concern or from the 
possession of the partnership effects; 2 
Paige, Ch. 810 ; 2 J. & W. 558. 

Release. The rule that one partner can¬ 
not bind his co-partners by deed does not 
extend to releases ; 75 III. 583 ; 2 Co. 68 ; 3 
Johns. 68 ; 4 Gill & J. 310 ; 3 Kent 48 ; but 
see 40 la. 78. As a release by one partner 
is a release by all ; 21 III. 604 : 37 Vt. 573 ; 
so a release to one partner is a release to 
all; 5 GUI & J. 314 ; 28 Pick. 444. 

Sales. A partner has power to sell any 
of the partnership goods; Cowp. 445 ; 3 
Kent 44; or its negotiable notes; 102 U. S. 
564; even the entire stock, if the sale be 
free from fraud on the part of the pur¬ 
chaser ; and such sale dissolves the firm, 
although the term for which it was formed 
has not expired ; 24 Pick. 89; 6 Watts 22 ; 
59 Ala. 338 ; see, contra , 8 Bosw. 495 ; and 
this rule is doubted ; George, Partn. 234; 
the implied power of a partner to sell ap¬ 
plies only to property which is held for the 
purposes of sale ; 37 Pa. 217 ; 12 Misc. Rep. 
620 ; a partner has no power to sell all the 
partnership property without his co-part¬ 
ners’ assent. A partner cannot transfer 
the whole of the partnership assets to a 
third person who is not a creditor; 32 N. 
Y. S. App. 428. A partner has power to 
sell after dissolution ; 4 De G. M. « G. 542; 
and may then sell partnership realty to pay 
debts; 104 U. S. lo. A sale by one partner 
of his share of the stock dissolves the firm 
and gives the purchaser the right to an ac¬ 
count ; 50 Cal. 615. A bona fide sale of all 
the partnership effects by one partner to 
anotner is valid, although the firm and 
both partners are at the time insolvent; 9 


Cush. 553; 21 Conn. 180 ; 21 N. H. 462. 

Servants. One partner has the implied 
power to hire servants for partnership pur¬ 
poses ; 9 M. & W. 79 ^ 74 Pa. 166; and 
probably to discharge them, though not 
against the will of his co-partner; Lind. 
Part., 2d Am. ed. *147. 

Specialties. As a rule, the relation of 
partnership gives a partner no authority to 
bind his co-partners by specialty; Story, 
Part. § 117 ; and see Deeds and Mortgages, 
supra. The reason is that a seal belongs 
to the common law and partnership to the 
law merchant; Pars. Part. § 123. But it 
lias been held that a partner may bind his 
firm by an executed contract under seal, 
because the firm is really bound by the act, 
and the seal is merely evidence ; 38 Pa. 231 ; 
and, as stated above, a partner may bind 
his firm by a release under seal. If the 
seal was not necessary, it will be regarded 
as surplusage; as in an assignment for cred¬ 
itors; 5Cra. 289 ; a mortgage of firm chat¬ 
tels; 7 Mete. 244; an assignment of a chose 
in action due the firm • 5 Hill 163. The 

f ;enera 1 rule is now of less importance than 
ormerly ; Pars. Part. § 123. A lender may 
disregard a specialty executed by one part¬ 
ner, for a loan, and recover from the firm 
in assumpsit; 98 Ill. 27. 

Warranties. It is laid down as a general 
rule that a power to sell does not carry 
with it the implied authority to bind the 
firm by a warranty ; Pars. Part. 4th ed. $ 
144. See 46 Ill. App. 213. But if the part¬ 
ner has power to sell, his warranty would 
probably bind the firm ; Pars. Partn. § 144; 
24 Barb. 549. 

Liabilities. General Rule. If an act 
is done by one partner on behalf of the 
firm, and it can be said to have been nec¬ 
essary for the carrying on of the partner¬ 
ship business in the ordinary way, the firm 
will prima facie be liable, although in 
point of fact theaot was not authorized by 
the other partners ; but if the act cannot 
be said to have been necessary for the car¬ 
rying on of the partnership business in the 
ordinary way, the firm will prima facie not 
be liable ; 10 B. & C. 128 ; 14 M. & W. 11. 
As to reason for such liability, Bee Powers, 
supra. 

Admissions. It is laid down as a general 
rule that partners are bound by the admis¬ 
sions, representations, and acknowledg¬ 
ments of one of their number, concerning 
partnership transactions; Story, Part. § 
107 ; 1 Harr. N. J, 41. A better rule seems 
to be that the admissions of one partner 
with reference to a partnership transaction 
are evidence against the firm ; 2 C. <fe P. 
232; but not neoessarily conclusive evi¬ 
dence ; 2 K. & J. 491; 5 Stew. N. J. 828. 
It is held that the admission of one partner 
in legal proceedings is the admission of all; 
1 MauleA S. 259 ; 40 Md. 499 ; 68 Ind. 110 ; 
47 Mo. 846 ; 4 Conn. 326; 15 Mass. 44; 2 
Wash. C. C. 388. See supra. 

Agreements inter se. No arrangement 
between the partners themselves can limit 
or prevent their ordinary responsibilities 
to third persons, unless the latter assent to 
such arrangement; 2 B. & Aid. 679; 3 
Kent 41 ; 5 Pet. 129; 3 B. & C. 427. But 
where the creditor has express notice of a 
rivate arrangement between the partners, 
y which either the power of one to bind 
the firm or his liability on partnership con¬ 
tracts is qualified or defeated, such creditor 
will be bound by the arrangement; 4 Ired. 
129 ; 38 N. H. 287 ; 6 Pick. 372; 4 Johns. 
251; 5 Conn. 597 ; 5 Bro. P. C. 489. 

Attachment. A partner’s interest in a 
firm is liable to attachment by his creditors; 
7 C. B. 229; 2 Johns. Ch. 548 ; 8 N. H. 252 ; 
but one partner cannot maintain an at¬ 
tachment against the firm of which he is a 
member ; 08 Ala. 526. 

Contracts. See Powers, supra. 
Contribution. A partner’s contribution 
to the capital of his firm is a partnership 
debt for the repayment of whicn each part¬ 
ner is liable on an accounting and after 
payment of debts; 119 Mass. 38. Failure of 
a partner to pay his contribution in full 
does not entitle his co-paxtner to exclude 
him from the business without a dissolu¬ 
tion ; 8 C. E. Green 385. 


Debts. Each partner is liable to pay the 
whole partnership debts. In what propor¬ 
tion the partners shall contribute is a mat¬ 
ter merely among themselves ; 5 Burr. 
2618. Universally, whatever agreement 
may exist among the partners themselves, 
stipulating for a restricted responsibility, 
and however limited may be the extent of 
his own separate beneficial interest in, and 
however numerous the members of, the 
partnership, each individual member is 
liable for the joint debt; 5 Burr. 261 1 ; 1 V. 
& B. 157 ; 2 Des. 148 ; 6 S. & R. 333 ; 34 
Ohio St. 187. See 45 N. J. Eq. 738. In 
Louisiana, ordinary partners are not bound 
in solido for the debts of the partnership ; 
La. Civ. Code, art. 28 : though commercial 
partners who deal in personal property are 
bound in solido; a partner is bound for his 
share of the partnership debts, calculating 
such share in proportion to the number of 
partners, without attention to the propor¬ 
tion of the stock or profits each is entitled 
to; id. art. 2873. In equity, partnership 
debts are regarded as both joint and sev¬ 
eral ; 45 N. J. Eq. 738. 

An incoming partner is not liable for the 
debts of the firm incurred before he became 


a memlier, unless he assumes them by 
agreement: 58 Pa. 179 ; 27 La. Ann. 352 ; 73 
Ill. 381 ; 6 Wash. 514 ; 53 Kan. 251 ; 49 Ark. 
457 ; 77 Cal. 440. But a retiring partner 
remains liable for the outstanding debts of 
the firm ; 4 Russ. 430. 

Dormant partners. Dormant partners 
are, when discovered, equally liable with 
those who are held out to the world as part¬ 
ners, upon contracts made during the time 
they participate in the profits of the busi¬ 
ness; 1 Cr. & J. 316 : 5 Mas. 176 ; 9 Pick. 
272 ; 5 Pet. 529 ; 2 Harr. & G. 159 ; 5 Watts 
454; 1 Dough 371; 21 Mias. 656; 25 III. 
359; 46 La. Ann. 894. Thisliability is said 
to be founded on their participation in the 
profits ; 5 Pet. 574 ; 10 Vt. 170 ; 16 Johns. 
40 ; 1 H. Bla. 31. Another reason given for 
holding them liable is that they might 
otherwise receive usurious interest without 
any risk ; 4 B. & Aid. 663 ; 10 Johns. 226. 
But inasmuch as a dormant partner differs 
from an ostensible partner only in being 
unknown as such, the liability of each must 
be owing to the same cause, viz.: that they 
are principals in the business, the dormant 
partner being undisclosed ; L. R. 7 Ex. 218. 
Sharing profits is simply evidence of this 
relation ; 5 Ch. Div. 458 ; and the usurious 
interest theory is so palpably illogical that 
it has never been accepted to any extent; 
2 W. Bla. 997. 

Dower. It has been held that a partner’s 
widow is entitled to dower in firm lands 
subject to the equities of the parties ; 8 
Stew. N. J. 415. Firm debts are a lien on 
partnership lands paramount to a widow's 
right of dower; 8 Ohio St. 328 ; 86 III. 286 ; 
where partnership land is sold to pay debts, 
the widow of a partner has no dower ; 65 
Mo. 138; but contra, 20 S. C. 550 ; 7 How. 
(Miss.) 437. See 34 Fed. Rep. 375. Where 
the firm debts are all paid the dower re¬ 
vives ; 68 Ala. 210. 

Firm funds. A partner who withdrawn 
firm funds from the business, thereby 
diminishing the stock, and applies them to 
his own use, is liable to the others for the 
injury ; l J. J. Marsh. 507 ; 3 Stor. 101 ; and 
funds so used by a partner may be followed 
into his investments ; 1 Stew. N. J. 505. 

Fraud. One partner will be bound by 
the fraud of his co-partner in contract* 
relating to the affairs of the partnership, 
made with innocent third persons ; 6 Cow. 
497 ; 2 Cl. & F. 250; 7 T. B. Monr. 617; 15 
Mass. 75, 331 ; 56 Ind. 406 ; 73 ILL 381. This 
doctrine proceeds upon the ground that 
where one of two innocent persons must 
suffer by the act of a third person, he shall 
suffer who has been the cause or the occa¬ 
sion of the confidence and credit reposed in 
such third person ; 1 Mete. 562, 563. The 
liability, therefore, does not arise when 
there is collusion between the fraudulent 
partner and the party with whom he deals; 

1 Blast 48 ; or the latter has reason to sup¬ 
pose that the partner is acting on hi9 own 
account; 2 C. B. 821 ; 10 B. & C. 298. See 
infra. 
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Not only gross frauds, but intrigues for 
private benefit, ere clearly offences against 
the partnership at large, and, as such, are 
relievsble in a court or equity ; 3 Kent 51, 
53 ; 1 Sim. 52. 89. 

A fraud committed by a partner (in a 
law firm) while acting on his own sepaaate 
account is not imputable to the firm, 
although, had he not been a member of the 
firm, he would not have been in a position 
to commit the fraud ; 19 N. Y. L. J. (Deo. 
17. 1997). 

Insolirncy. It has been held that the dis¬ 
charge of the partners in insolvency, as 
individuals, does not relieve them from 
liability for the firm debts ; 56 Gal. 681. 

Judgments. The rule is that « judgment 
obtained against one partner on a firm lia¬ 
bility is a bar to an action against his co¬ 
partners on the same obligation; Lind. 
Part.. 3 d Am. ed. *365, *708 ;3 DeG. & J. 33 ; 
4 McLean 51 ; 11 Gill & J. 11 ; see coJttra , 
14 Bush 777 ; except when they are abroad 
and cannot be sued with effect; Lind. Part., 
3d Am. ed. *255 ; 43 Ohio St. 11 ; 71 Ga. 466 ; 
4 De G. A S. 199 ; and this is so even if the 
other partners were not known to him. 
But in Pennsylvania and other states this 
rule is changed bv statute. Where one 
partner is sued and judgment is given for 
hiin, the creditor may still have recourse 
to the others ; 2 H. A C. 717. 

Mismanagement. As a rule, a partner is 
cot liable to the firm for the mismanage¬ 
ment of its business; Penn. N. J. 717; 1 
Gray 376. See 41 Pa. 505 ; see infra, Torts. 
Because it is unreasonable to hold a part¬ 
ner, who acts fairly and for the beat inter¬ 
ests of the firm according to his judgment, 
liable for a loss thus unwittingly occa¬ 
sioned ; 3 Wash. C. C. 224. 

Notice . A retiring ostensible partner 
remains liable to persons who have had 
dealings with the firm and who have no 
notice of his retirement; 51 Ala. 126; 57 
Ind. 284 ; 83 Pa. 148. Actual notice is not 
necessary to escape liability to new cus¬ 
tomers ; Wade, Notice 226 ; Pars. Part. 
317 ; even though the business is continued 
in the same firm name; 36 Ohio St. 135. 
As a general rule, notice to one partner of 
any matters relating to the business of the 
firm is notice to all; 40 Mich. 546 ; 40 N. 
H. 267; 6 La. Ann. 684 ; 20 Johns. 176; 79 
Pa. 251 ; even if two firms have a common 
partner; 3 Pa. 399. 

Surviving partner. The surviving part¬ 
ner stands chargeable with the partnership 
debts, and takes the partnership property 
by survivorship, for all purposes of holding 
and administering the estate, until the ef¬ 
fects are reduced to money and the debts 
paid ; 3 Kent 37 ; 5 Mete. 576 ; 10 Gill & J. 
404 ; 30 Me. 386 ; 3 Paige, Ch. 527 ; 13 Miss. 
44 ; 18 Conn. 294. See 1 Exch. 164 . The 
debts of the partnership must be collected 
in his name ; 6 Cow. 441 ; Story, Part. 6 
346 ; 3 Kent 87; 4 Mete. 540. He has full 
power to control and dispose of the firm 
assets for the purpose of winding up its 
affairs and may secure a firm creditor by 
the execution of a mortgage, which is not 
invalid by reason of the fact that it also 
secures money borrowed by him after the 
death of his partner, if used for the part¬ 
nership debts ; 46 Pac. Rep. (Colo.) 932. 
He has power to make an assignment for 
the benefit of firm creditors with prefer¬ 
ences ; 118 U. S. 3. 

Torts. The firm is not liable for the 
torts of a partner committed outside of the 
usual course of the business, unless they 
are assented to or adopted by its members; 
42 N. H. 25 : 87 Ill. 508 ; 2 la. 580 ; 4 
Blatch. 129; 82 Miss. 17; otherwise, in 
regard to torts committed in conducting 
the affairs of the partnership or those qs- 
seated to by the firm; Lind. Part., 2 d 
Am. ed. *198, *702; as for the negligent 
dnving of a coach by a member of a firm 
of coach proprietors ; 4 B. & C. 223 ; or for 
the negligence of a servant employed by 
the firm while transacting its business; 14 
Gray 19l ; or for the conversion of prop¬ 
erty by a partner, to be appropriated to 
the use of the firm ; 87 Ill. fife; or for ob- 
tainmg goods by false pretences and fraud¬ 
ulently disposing of them ; 67 N. W. Rep. 


(Mich.) 110. Demand of, and a refusal by, 
one partner to deliver up property is evi¬ 
dence of a conversion by the firm; 24 Wend. 
169 ; 4 Rawle 120. A partnership may be 
liable for the publication of a libel; 88 Ala. 
404. See 78 Mich. 208. If the firm is liable 
for the tort of a partner, each partner is 
liable in solido ; Pars. Partn. § 100; and 
all or one or more may be sued ; 142 Ill. 9. 

It has been held that the fraud of one 
partner does not charge the firm ; 6 Maas. 
245 ; without participation by the firm ; 5 
GreenL 295 (but see as to these cases 1 
Mete. 564); and that it is not liable for 
malicious prosecution instituted by one 
partner for the larceny of firm property, 
unless the others participated in the prose¬ 
cution ; 101 Ala. 165. 

Rights and Duties. General rules. 
Good faith, reasonable diligence and skill, 
and the exercise of a sound judgment 
and discretion, lie at the very founda¬ 
tion of the relation of partnership. In 
this respect the same general rules apply 
to partners which are applicable to the 
other fiduciary relations; Story, Part. % 
169 ; 14 Beav. 250; 1 Johns. Ch. 470; 53 
Mo. 122 ; 81 Ill. 221 ; 80 Pa. 234. It be¬ 
comes, therefore, the implied duty of 
each partner to devote himself to the in¬ 
terests of the business, and to exercise due 
diligence and skill for the promotion of the 
common benefit of the partnership. No 
partner has, ordinarily, a right to engage 
m any business or speculation which must 
necessarily deprive the partnership of a 

g irtion of his skill, industry, or capital: 3 
ent 51; 1 Johns. Ch. 305 ; 1 S. & S. 133: 
nor to place himself in a position which 

f ives him a bias against the discharge of 
is duty ; Story, Part. § 175; 1 S. & S. 124 ; 
11 S. & R. 41, 48; 3 Kent 61; see 129 U. 
S. 512; nor to make use of the partnership 
property for hia .own private benefit; 6 
Maud. 367 ; 4 Beav. 534 ; 1 Sim. 52; 3 Stew. 
N. J. 254; nor to make a personal profit 
out of any transaction connected with firm 
interests; 61 N. Y. 123. He cannot make 
a profit out of any transaction between 
himself and the firm; 18 Beav. 75 ; L. R. 
18 Eq. 524; a partner cannot engage in any 
other business in which he competes with 
his firm ; 1 S. & S. 124. But a partner may 
traffic outside of the scope of the firm’s 
business for his own benefit and advantage ; 
150 U. S. 524. 


Account in equity. Every partner has a 
right to an account from his co-partner, 
which may be enforced in equity, whereby 
a partner is enabled to secure tne applica¬ 
tion of partnership assets to firm debts and 
the distribution of the surplus among the 
members of the firm; 8 Beav. 106; 24 
Conn. 279. A silent partner may have a 
bill for an account; 98 Mass. 118. It has 
been held that a partner’s bill for an ac¬ 
count will be barred by the statute of lim¬ 
itations ; 3 C. E. Green 457. See 66 Hun 
469. But not for secret profits made by 
one partner in transacting firm business ; 
8 Stew. N. J. 254. A partner cannot main¬ 
tain account against a co-partner for the 
profits of an illegal traffic ; 120 Mass. 285. 

Accounts to be kept. In order to give 
the partners information that the business 
is being carried on for their mutual ad¬ 
vantage, it is the duty of each to keep an 
accurate account ready for inspection ; 2 
J. & W. 556 ; Story, Part, § 181 ; and see 
104 Mass. 436; 16 Fla. 99; 3 Y. & C. 655 ; 
20 Beav. 219. 


Actions. As a general rule an action at 
law does not lie by one partner against his 
co-partners for money paid or liabilities in¬ 
curred on account of the partnership, be¬ 
cause without an account it is impossible 
to tell whether a partner is a debtor or 
creditor of the firm ; 83 Mo. 557 ; 54 Barb. 
358. See, contra , Gow, Part. c. 2 , § 3 . 
There are, however, many circumstances 
under which partners may Bue each other ; 
see Story, Part. § 219, note (2). 

Articles of co-partnership. Partners may 
enter into any agreements between them¬ 
selves, which are not void as against statu¬ 
tory provisions or general principles of law, 
even though they do conflict with the or¬ 
dinary rules of the law of partnership. 


and such engagements will be enforced 
between the parties; Pare. Part., 4th ed.^ 
180; 28 E. L. & Eq. 7. 

One partner may obtain an injunction to 
restrain his oo-partner from violating his 
rights under the contract of partnership, 
even when the dissolution of the partner¬ 
ship is not asked ; 12 U. S. App. 193. But 
it is held that equity will not interfere with 
the suit of a partner to prevent a dissolu¬ 
tion made in contravention of the jiartner- 
ship articles, or to compel specific perform¬ 
ance of them, the contract being of an es¬ 
sentially personal character; 4 Del. Ch. 
337; 118 Mass. 279; 168 U. S. 336. 

But the partnership articles do not affect 
third persons, unless they have notice of 
them ; 2 B. & Aid. 697 ; 8 M. <fc W. 703 ; 1 
Dali. 269 ; 14 Ohio St. 592 ; 1 G Wend. 505. - 

Claims against the firm. A partner may 
be a firm creditor and is entitled to pay¬ 
ment of his claim before judgment creditors 
of the individual partners; 5 C. E. Green 
288. 

Compensation. As it is the duty of part¬ 
ners to devote themselves to the interests 
of the business, it follows that they are not 
entitled to any special compensation for so 
doing, although the services performed by 
them are very unequal in amount and 
value, unless there is an express stipula¬ 
tion for remuneration ; 7 Paige, Ch. 488 ; 4 
Gill 338; 2 D. & B. Eq. 123 ; 44 la. 428 ; 69 
Pa. 30; 11 8 o. Rep. (Ala.) 754 ; 89 Mich. 
233 ; 99 U, S. 355 ; nor for services per¬ 
formed prior to the partnership, although 
they enure to its benefit; 124 Mass. 305. 
A surviving partner has been held entitled 
to compensation for continuing the busi¬ 
ness, in order to save the good-will; 20 
Ohio St. 190. A surviving partner is or¬ 
dinarily entitled to compensation after 
dissolution; 25 Beav. 382; but it is held 
that a liquidating partner is not entitled to 
compensation for winding up the concern ; 
82 Hun 488 ; 89 Pa. 139 ; 99 U. S. 355 ; 124 
Mass. 805 ; so of a surviving or liquidating 
partner ; 31 N. Y. Supp. 614 ; but he is 
entitled to be paid his expenses; 2 Super. 
Ct. Pa. 306. But where it was agreed that 
a partner should not give personal services, 
he may recover for services rendered the 
firm at their request; 11 Ill. 892. See Li¬ 
quidating partner, infra. 

Contribution. Since partners are co- 
principals and all liable for the firm debts, 
any partner who pays its liabilities is, in the 
absence of agreement to the contrary, en¬ 
titled to contribution from his co-partners ; 
Lind. Part., 2d Am. ed. *367 ; 6 De G. M. & 
G. 572 ; 3 Ill. 464; 18 Pa. 351. 

Dissolution. A member of an ordinary 
partnership, the duration of which is in¬ 
definite, may dissolve it at any time ; Pars. 
Part. § 306 ; Lind. Part. *220 ; 51 Ind. 478 ; 

76 N. Y. 373 : 168 U. S. 836 ; 4 Col. 567. It 
will then continue only for purposes of 
winding up ; 17 Ves. 208 ; 5 Leigh 583 ; 55 
N. J. L. 427. But a court of equity would 
perhaps interfere to prevent irreparable 
injury by an untimely dissolution ; 1 
Swanst. 512. Where there is an agreement 
to continue the business for a certain time, 
one partner has no right to have a dissolu¬ 
tion except for special cause ; 50 Barb. 109 ; 
9 Utah 236. But it is held that a partner 
can dissolve a partnership formed for a 
definite period, before tne end of that 
period, but that he is liable in damages for 
the value of the profits which the other 
partner would otherwise have received ; 
10N. Y. 489 ; 168 U. S. 337. In general, 
any circumstance which renders the contin¬ 
uance of the partnership, or the attainment 
of the end for which it was created, prac¬ 
tically impossible, would 9 eem sufficient to 
warrant a dissolution ; Lind. Part., 2d Am. 
ed. *570 ; 22 Beav. 471. A sale by one 
partner of his interest in the firm’s property 
to the others has been held not necessarily 
to work a dissolution of the firm ; 93 Mich. 
569; but see 28 Fla. 680; Partnership. 

Exemption. The right of partners to 
statutory exemption out of firm property 
is a disputed point, and depends somewhat 
on the statutes of the several states. It 
has been held that they are not so entitled ; 

77 Cal. 408; 7 Neb. 184 ; 61 Wis. 885; 26 
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Ohio St. 817; 44 Pa. 443; contra . 57 Oa. 
239 ; 44 Mich. 88 ; 87 N. Y. 850. See Thomps. 
Horn. & Ex. § 187. 

Firm name, use of. It has been held that 
one partner has no right to use the firm 
name after dissolution ; 7 South. 749 ; 7 Abb. 
Pr. 202; 7 Phila. 257; the reason given 
being that such a oontinued use of the firm 
name would impair the value of the good¬ 
will (q. v.),and might also subject the 
retired partners to additional liabilities; 
Lind. Part., 2d Am. ed. # 444 ; 43 Ch. D. 208 
(C. A). For cases contra see 8 Swanst. 
490; 7 Sim. 421 ; 28 Beav. 536 ; 34 id. 560 ; 
121 N. Y. 484 ; 4 Denio 559. It is said to 
be the better opinion that the firm name 
is an asset of the firm ; Pars. Partn. § 182, n. 
Where there is a sale of the business to a 
partner, the latter does not, without ex¬ 
press agreement, acquire a right to the 
firm name; 48 Ch. D. 208 (C. A.); 88 Mich- 
473 ; but see 10Ch. D. 436 (C. A.); 87 Conn. 
278; even so as to advertise himself as 
“ successor; * id. ; but he may advertise 
that he is “ late of ” the former firm ; id. 
A continuing partner who has acquired the 
right to a retiring partner’s name, cannot 
transfer it to a corporation; Bagby, etc., Co. 
v. Rivers, Ct. of App. Md., 57 Alb. L. J. 
261. 

Firm property. Each partner has a 
claim, not to any specific share or interest in 
the property in specie, as a tenant in com¬ 
mon has, but to the proportion of the residue 
which shall be found to be due to him upon 
the final settlements of their accounts, after 
the conversion of the assets and the liquida- 
tion of all claims upon the partnership ; and 
therefore each partner has a right to have 
the same applied to the payment of all 
such claims, before any one of the partners, 
or his personal representatives, or his indi¬ 
vidual creditors, can claim any right or 
title thereto ; Story, Part. § 97 ; 4 Ves. 396 ; 
6 id. 119 ; 17 id. 193. 

Each partner has also a specific lien on 
the present and future property of the part¬ 
nership, the Btock brought in, and every¬ 
thing coming in during the continuance 
and after the determination of the part¬ 
nership, not only for the payment of debts 
due to third persons, but also for the 
amount of his own share of the partnership 
stock, and for all moneys advanced by him 
beyond that amount, as also for moneys 
withdrawn by his co-partners beyond the 
amount of his share ; 3 Kent 65 ; 8 Dana 
278 ; 10 Gill & J. 253 ; 20 Vt. 479 ; 9 Cush. 
553; 25 Beav. 280 ; 52 N. J. Eq. 628. 
This lien attaches to real estate held for 
partnership purposes, as well as to the 
personal estate ; 5 Mete. Mass. 562, 577 ; and 
is co-cxtensive with the transactions on 
joint account ; 1 Dana 58 ; 11 Ala. n. s. 412. 

Upon a settlement of a partnership by an 
account, the assets are divided among the 
partners in proportion to their contribu¬ 
tions ; and each partner is liable for a 
deficit in projx>rtion to his share of the 
profits; 120 Mass. 324. 

Fraud. A partner has an equity to re¬ 
scind the partnership and be indemnified 
for his co partner’s fraud in induoing him 
to enter the business : 126 Mass. 304 ; 3 De 
G. & J. 304 ; 1 Giff. 355. Where the part¬ 
nership suffers from the fraud or wanton 
misconduct of any partner in transacting 
firm business, he will be responsible to his 
co-partners for it; Story, Pa it. £ 169. See 
supra. 

Interest. As a general rule partners are 
not entitled to interest on their respective 
contributions to capital unless by special 
agreement, or unless it has been the 
custom of the firm to have such interest 
charged in its accounts ; 3 De G. J. AS. 1; 
6 Beav. 433; 89 Pa. 139 ; 119 Maas. 38 ; 20 
Ala. 747 ; 92 III. 92. See 52 Minn. 342 ; 56 
Mich. 270. But a partner is entitled to 
interest on advances made by him to the 
firm ; 6 Mad. 145; 129 Mass. 517 ; 85 Atl. 
Rep. (Md.) 60 ; 14 N. J. Eq. 44; 17 Vt. 242 ; 
79 N. Y. 306; and no express agreement is 
necessary ; 1 McCart. Ch. 44. See, however, 
8 Dana 214 ; 24 Conn. 185. But it is held 
that interest will not be allowed on ad¬ 
vances and profits not drawn out; 25 N. E. 
Rep. (Mass.) 728. Where profits are left in 


the business, a partner is not entitled to 
interest thereon ; L. R. 5 Ch. 519; 89 Pa. 
139 ; 53 Mich. 421; a partner who has not 
paid in his contribution to capital will be 
charged with interest; 42 Kan. 247 ; 100 
111. 94 ; a partner will not be charged with 
interest on overdrafts ; 72 Ga. 154. A 
partner has been held entitled to interest 
on a sum contributed to capital in exoess 
of the agreed share ; 17 Ala. 32. 

Liquidating partner. It is the duty of 
those upon whom, by appointment or other¬ 
wise, it devolves, after the dissolution of a 
firm, to wind up the affairs of the part¬ 
nership, to act for the best advantage of 
the concern, to make no inconsistent use of 
the property, and to seek no private ad¬ 
vantage in the composition of debts or in 
any other transaction in the performance 
of this business; 1 Swanst. 507 ; 2 id. 627 ; 
11 111. 392 ; 54 Kan. 793. Nor, in this case, 
can any partner claim any commission for 
getting in the debts, or, in any other par¬ 
ticular, reward or compensation for his 
trouble ; id.; 14 Misc- Rep. 18 ; 99 U. S. 355; 
1 Knapp, P. C. 312 ; 3 Kent 64, note ; Story, 
Part. £ 331 ; 17 Pick. 519 ; 4 Gratt. 138 ; but 
in 10 Vt. 013, a partner who performed 
services in settling up the affairs of a firm 
after dissolution was allowed compensation 
for them, and where one partner contrib¬ 
uted all the capital and exercised complete 
management of the business, he was allowed 
compensation ; 35 S. W. Rep. (Ky.) 921; 
and where there is a great difference be¬ 
tween the services of the partners, there 
may be compensation ; 19 Pa. 518 ; see 124 
Mass. 305 ; it is held that no compensation 
will be allowed for an excess of services 
without a special agreement: 57 III. App. 
20. But it is held that a partner will be 
allowed compensation for extra and outside 
services in winding up; 118 Mass. 236. See 
Compensation , supra. 

Litigation. A partner may recover the 
costs of carrying on litigation for the firm 
—but not compensation for conducting it, 
unless by express agreement; 2 Stew. N. 
J. 504. 

Profits and losses, how distributed. As 
between the partners, they may by agree¬ 
ment stipulate for equal or unequal shares 
in the profit and loss of the partnership; 
132 U. S. 539 ; Story, Part. § 23 ; but in the 
absence of any express agreement or stipu¬ 
lation between them, and of all controlling 
evidence and circumstances, the presump¬ 
tion has been held to be that they are 
interested in equal shares; 183 Pa. 186; 6 
Wend. 263; 9 Ala. N. S. 372 ; 2 Murph. 70; 
5 Dana 211 ; 1 Ired. Eq. 332 ; 1 J. J. Marsh. 
506; 20 Beav. 98; 54 Fed. Rep. 237; 132 
U. S. 539; 70 Md. 523. And the circum¬ 
stance that each partner has brought sjq un¬ 
equal amount of capital into the common 
stock, or that one or more have brought in 
the whole capital and the others have only 
brought industry, skill, and experience, 
would not seem to furnish any substantial 
round of difference as to the distribution ; 
tory, Part. § 24 ; 3 Kent 28, 29 ; 21 Me. 117. 

It has sometimes been asserted, however, 
that it is a matter of fACt, to be settled ac¬ 
cording to all the circumstances, what 
would be a reasonable apportionment, un¬ 
controlled by any natural presumption of 
equality in the distribution ; Story, Partn. 
§ 24 ; 2 Camp. 45. The opinion in England 
seems divided ; but in America the author¬ 
ities seem decidedly to favor the doctrine 
of a presumed equality of interest. See 
American cases cited above ; Story, Part. 
$ 24. “ The better view is thatfalthough all 
or a large part of the capital is furnished by 
one partner, the entire loss is to be borne 
by all. Hence, after payment of the debts, 
the contributions of partners to capital are 
all to be repaid before there can be any 
division of profits (L. R. 7 Eq. 538; 119 
Mass. 38 ; 113 N. Y. 39). And if the assets 
are not sufficient, after paying the debts, 
to repay the capital, the deficit must be 
shared by all the partners ; and the part¬ 
ner who has contributed more than his 
share of capital is therefore entitled to 
contribution from the rest (37 Fed. Rep. 
294 ; 124 Pa. 498).” Pars. Part., Beale’s ea. 
§178. 


Receiver, appointment of. To authorize 
a partner to demand the appointment of a 
receiver of a subsisting partnership, he 
must show such a case of gross abuse and 
misconduct on the part of his co-partner, 
that a dissolution ought to be decreed and 
the business wound up; Story, Part. §§ 
228, 231 ; 2 Mer. 405 ; 8 C. E. Green 208. 
388. Where it appears that the surviving 
members of a firm are conducting the busi¬ 
ness for the purpose of enlarging and con¬ 
tinuing it. and not to cloee it up, a receiver 
may be appointed for that purpose, on ap- 
lication of the legal representatives of the 
eceased member ; 20 y. Y. S. 65. After dis¬ 
solution a court of equity will appoint a re¬ 
ceiver almost as a matter of course ; Lind. 
Part. *1008; 1 Ch. Div. 600 ; 05 N. C. 162 ; 2 
C. E. Green 343; 20 Md. 30. But see 18 Ves. 
281 ; and [1892] Ch. 633, where it was 
held that the mere fact of dissolution of a 
partnership does not give one partner an 
absolute nght, as against his co-partners, 
to have a receiver appointed of the partner- 
shm business. 

Set-off . It may be stated as a general 
rule in law and equity that there can be no 
set-off of joint debts against separate debts 
unless under a special agreement; Story, 
Part. § 396. Thus, a debt d ue by one of the 
members of a firm cannot be set off against 
a debt due the firm ; 2 0. B. 821 ; 16 R. I. 
288 ; 2 Bay 146 ; 4 Wend. 583 ; 88 Ala. 356 ; 
unless the partners assent ; 89 Pa. 392. 
,Nor can a debt owing to a partner be set off 
against a debt due by the firm; 119 Ill. 
407 ; 6 C. & P. 60 ; Lind. Part., 2d Am. ed. 
*269 ; 1 South. 220; but see 07 Miss. 60. 
But otherwise where the partnership’s debt 
ia reduced to judgment; Pars., Part., Beale’s 
ed. § 262 ; 89 Wis. 410. 

Torts. If the partnership suffers loss 
from the gross negligence, unskilfulness, 
fraud, or other wanton misconduct of a 
partner in the partnership business, or 
from a known deviation from the partner¬ 
ship articles, he must bear the loss; 6 W. 
& S. 529; 1 Sim. 89 ; Pothier, Part. n. 133 ; 3 
Kent 52, note ; Story, Part. § 173. But not 
if it be the result of an honest mistake in 
judgment, not caused by gross negligence 
or ignorance; 1 McCart. 44 ; 76 la. 288. 

See Special Paktnek 

PARTNERSHIP. A relation founded 
upon a contract between two or more per¬ 
sons to do business as individuals on joint, 
undivided account. 

A contract of two or more competent 
persons to place their money, effects, labor, 
and skill, or some or all of them, in lawful 
commerce or business, and to divide tl»* 
profit and bear the loss in certain propor¬ 
tions. 3 Kent 23 ; 94 Ala. 116. 

This definition was criticised by Jessel, 
M. R., in 5 Ch. D. 472, on the ground that 
there may be partners who do not contrib¬ 
ute any property, labor, or skill, as where 
a share is given to the widow of a former 
partner. Pollock (Partnership 3) consid¬ 
ers it the most businesslike and substantial¬ 
ly accurate definition, and one which might 
beeccepted, with more or less verbal con¬ 
densation and amendment. 

A voluntary contract between two or 
more persons for joining together their 
money, goods, labor, and skill, or any or all 
of them, in some lawful com morce or busi¬ 
ness, under an understanding, express, or 
implied from the nature of the enterprise, 
that there shall be a communion of profit 
and loss between them, will constitute a 
partnership. Colly. Part. § 2 ; 10 Me. 489 ; 

3 Harr. N. J. 485 ; 5 Ark. 278. 

A legal entity formed by the association 
of two or more persons for the purpose of 
carrying on business together and dividing 
its profits between them. Parsons, Part., 
Beale’s ed. § 1. See 5 Ch. D. 458. 

The relation which subsists between 
persons who have agreed to share the prof¬ 
its of a business carried on by all or any 
of them on behalf of all of them. Colly. 
Part., 5th ed. 4. 

Sir F. Pollock says ; *• The nearest ap- 

E roach to a definition which has been given 
y judicial authority, in England is the 
statement that 4 to constitute a partnership 
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the parties must have agreed to carry on 
boamees and to share profits in some way 
In common ; ’ ” but he adds that this prin¬ 
ciple "excludes several kinds of trans¬ 
actions which, at flwt aiqht. have some 
appearance of partnership. ’ Poll. Part. A 
A contract of partnership is one by 
which two or more persons agree to carry 
qb a business for their own oeneflt, each 
contributing property or services and hav¬ 
ing a community of interest in the profits. 
Itls, in effect, a contract of mutual agency, 
each partner acting as a prinoipai in his 
own behalf and as agent for hisoo-partner. 
Gn*y, J., in 168 U. 9. 384. 

An agreement that some thing shall be 
attempted with a view to gain, and that 
the gain shall be shared by the parties to 
the agreement, is the grand characteristic 
of every partnership, and is the leading 
feature in every definition of the term. 
Ewell’s Lind. Part., 2d Am. ed. *2, where 
many definitions are oollected. 

The relation which subsists between per¬ 
sons carrying on a business in common 
with a view of profit. English Partnership 
Act, 1890. 

It has been said that “ the various defi¬ 
nitions have been approximate rather than 
exhaustive ; ” 145 U. S. 611. 

Partnership, though often called a con¬ 
tract, is in truth the result of a contract; 
the relation which subsists between per¬ 
sons who have so agreed that the profits of 
a business inure to them as co-owners. 
George, Part. 80. 

That a partnership is an entity, distinct 
from the partners, is the view of the busi¬ 
ness world everywhere. And such is the 
state of the law where the oivil law is in 
force. In our law, the partnership has not 
been clearly recognized as an entity. In 
an action at law, at least, the partners 
alone are recognized as parties in interest, 
yet even at law certain doctrines are ex¬ 
plained only by recognizing the firm as an 
entity. The courts of equity show more 
recognition of the true character of a part¬ 
nership ; but even in equity this has not 
been made clear until recently. There is 
now, however, a strong disposition on the 
part of the courts to recognize the mercan¬ 
tile doctrine., Pars, Part., Beale’s ed. 2. 

“ The firm is the contracting party, not 
the individuals composing the firm; the 
credit is given to the firm; the partner¬ 
ship, the ideal person, formed by the union 
of interest, is the legal debtor. A partner¬ 
ship is considered m law as an artificial 
person, or being, distinct from the indi¬ 
viduals composing it.” 2 Green, L. 410. 

11 Everybody knows that partnership is a 
sort of agency, but a very peculiar one. 
You cannot grasp the notion of agency, 
properly speaking, unless you grasp the 
notion of the existence of the firm as a 
separate entity from the existence of the 
partners ; a notion which was well grasped 
by the old Roman lawyers, and which was 
partly understood in the courts of equity 
before it was part of the whole law of the 
land, as it is now. But when you get that 
idea clearly, you will see at once what sort 
of agency it is. It is the one person act¬ 
ing on behalf of the firm.” 5 Ch. D. 476, 
per Jeasel, M. R. 

"When one joins a partnership, he 
makes himself a part of an entity already 
existing, which has acquired certain prop¬ 
erty and business, and in Acquiring it has 
incurred certain indebtedness. The 6™ 
owna*the property, holds the business, and 
owes the debts/ 17 Kan. 840, per Brew¬ 
er, J. 

A partnership is a distinct entity, having 
its own property, debts, and credits; for the 
purpose for which it was created, it is a 
person, and as such is recognized by 
law. 22 Neb. 744. See 82 Ga. 128. 

“ The partnership for most pur¬ 

poses is a distinct entity.” 89 Mich. 784, 
per Cooley, J. 

V A partnership, or joint stock company, 
»s ji»t as distinct and palpable an entity in 
the idea of the law, as distinguished from 
the individuals oomposing it, as is a cor- 
' ' ^he obligation and the 
liability, inter parte*, are the same in the 


one case as the other. The only practical 
difference is a teohnioal one, having ref¬ 
erence to the forum and form of remedy.” 
50 Vt. 676. 

There are statutes in some states pro¬ 
viding that a partnership may sue and be 
sued by its name. 

The relation between the partners and 
the firm is that of agent to prinoipai; and 
the firm property, the legal title to which 
Ib held by the partners, is in trust for the 
firm. Each partner, in doing an act whioh 
is within the scope of his agenoy, is acting 
therefor for the firm, and not for himself 
nor for hie oo-partners. Pars. Part., Beale’s 
ed. 4. 

The law of partnership, as administered 
in England and in the United States, rests 
on foundations derived from three sources, 
—the common law, the law merchant, end 
the Roman law; Colly. Part. § 1. 

Partnership in the Roman law (societal) 
included every*aasooiated interest in prop¬ 
erty which resulted from contract; e. g. 
where two bought a farm together. Every 
-other associated interest was styled com- 
munitas, e. g. where a legacy was left to 
two; Pothier, Droit Franc. III. 444 ; 
Ewell’s Lind. Part. *58, note 2 ; 11 La. Ann. 
277. 

Partnership at the common law is an 
•active notion. The relation implies a busi¬ 
ness and a turning of capital. It is to be 
contrasted with ownership, whioh is, what¬ 
ever the tenancy, npassive notion ; 1 Johns. 
106 ; 54 Cal. 429. But there may be at the 
common law a joint purchase and an indi¬ 
vidual liability for the whole price without 
a partnership. In a purchase expressly by 
two the contract is prima facie joint with 
a consequent Liability of each for the whole 

S rice. But this inference may be contra- 
ioted by circumstances known to the seller 
which indicate a division of title ; 1 Wms. 
Saund. 291 c ; 4 Cow. 163, 282 ; 27 la. 131; 
9 Johns. 475 ; 15 Me. 17. 

Partnership, in the Roman law, was in 
buying or selling. True partnership, at 
common, law, is only in buying and selling. 
This peculiarity of the oommon law is due 
to the commercial origin of the relation 
and of the rules by whioh the relation is 
governed. The Roman societas was an out¬ 
growth of the ancient tribal constitution. 
The oommon-law partnership is an expe¬ 
dient of trade ; 15 Wend. 187; 42 Ala. 179; 41 
Me. 9 ; 1 Pa. 140 ; Camp. 798 ; 1 Johns. 106. 
Buying to sell again fixes the transaction 
as a joint one. The transaction is joint 
beoause the sale excludes the idea of divi¬ 
sion of title in the purchase. The prop 
erty dealt in becomes the instrument of 
both parties in obtaining a totally distinct 
subject of distribution, t. e. the profit; 14 
Wend. 187 ; 8 Kent *25. There must be an 
agreement, not a mere intention, to sell 
jointly; 47 N. Y. 199. 

In a partnership, the members do busi¬ 
ness in their unqualified capacity as men, 
without special privilege or exemption; 
they are treated in law as a number of in¬ 
dividuals, occupying no different relation 
to the rest of the world thn.n if each were 
acting singly ; 7 Vee. 778. On the other 
hand, a corporation, though in fact but an 
association of individuals with special priv¬ 
ileges and exemptions, is in contempla¬ 
tion of law a fictitious person distinct from 
the members who compose it; Ewell's 
Lind. Part. *4. Every unincorporated as¬ 
sociation for purposes of gain is a part¬ 
nership ; unless it can maim corporate 
privilege on the ground of a de facto stand¬ 
ing; 27 Ind, 899 ; 66 N. Y. 426 ; 7 Pa. 165; 
65 m. 682. A club or association not for 
gain is not a partnership: it is not a com¬ 
mercial relation ; 6 Mo. App. 465 : 22 Ohio 
St. 159; 97 Pa. 498; 2 M. A W. 172. In 
this country there is a far wider extent in 
the variety of purposes for which partner¬ 
ships are established than anywhere else ; 
Pars. Part. $87 ; including fanning, manu¬ 
facturing, mining, lumbering, thelmsiness 
of lawyers, physicians, etc.; id. 

Whether a partnership exists or not in a 
particular case is not a mete question of 
fact, but one mixed of law and fact; 111 
U. B. 529. It is, nevertheless, generally to 


be decided by a 


See 8 Harr. M. J. 


858 ; 1 N. & M’C TO; 1 Cai. 184; 2 Fla. 
541 ; 8 C. B. N. 8. 562, 568 ; 42 Ala. 179; 01 
Mioh. 216. If the facts are admitted or the 
evidence consists of a written instrument, 
it Is for the oourt to say whether a partner¬ 
ship exists ; 58 Conn. 418 ; 18 R. I. 27. 

Elements of partnership. The elements 
of partnership are the contribution and a 
sharing in the profits. These two elements 
must be oombined. Without contribution 
the alleged partner cannot be said to do 
business ; unless he shares the profits, the 
business is not carried on for his account. 
Contribution without a share in the profits 
is a simple gift to the firm, by which firm 
creditors are enriched, not damaged. Shar¬ 
ing profits without contribution is a gift 
by the firm to the beneficiary, with which 
creditors may of course interfere by seiz¬ 
ing the property and closing out the con¬ 
cern. In neither case does the alleged part¬ 
ner enter into business relations with the 
customers and creditors of the firm ; 8 H. 
L. Cas. 286 ; 5 Ch. Div. 458; 8 Hun 189 ; 
L. R. 7 Exch. 218. 

Contribution need not be made to the 
firm stock ; any co-operation in the busi¬ 
ness will be enough ; 4 East 144 ; 16 Johns. 
84; Story, Partn. §§ 27, 40. A contribu¬ 
tion must be kept in the concern, and take 
the risk of the business; a loan, on the 
other hand, is made upon the personal 
credit of the partners merely, and may 
be used by them as they please ; tt is to be 
repaid at all events. Because of this dif¬ 
ference, sharing profits in lieu of interest 
upon a loan does not create a partnership. 
The English statute to this effect has been 
decided to be merely declarator ; 5 Ch. 
Div. 458; 7 Ch. Div. 511 ; 62 N. Y. 508 ; 8 
Pick. 372. Mere loaning of money to a 
partnership for a definite period, the cred¬ 
itor to receive interest in proportion to the 
profits, does not make the lender liable as 
a partner; 145 U. 8. 611. It is not neoes- 
B&iy, however, that each partner should 
bring into the concern both labor and 
property ; Parsons, Partn. Beale's ed. § 63. 
The contribution of money or property 
by an incoming partner is not essen¬ 
tial to the creation of a partnership; 
it is competent for the prior part¬ 
ners, in consideration of the new part¬ 
ner undertaking the entire charge and 
control of the business of the company, to 
give him an interest as partner in the prop¬ 
erty which is to constitute, at the outset, 
the whole capital of the partnership; 132 
U. S. 589. 

It was formerly held that sharing profits 
constituted the parties partners, though 
no such relationship was intended between 
them ; 2 W. Bla. 998 ; 2 H. Bla. 235 ; 1 
Story 371; 58 N. Y. 272; but not sharing 
groes profits; 1 Gamp. 829. Again, it is 
called prima facie evidence of partnership, 
but a contribution will have the same ef¬ 
fect. Each is an element in a relation not 
oompleto without both. 

It nas been held that a partnership sub¬ 
sists between merchants who divide the 
commissions received by each other on the 
sale of goods recommended or “ influ¬ 
enced ” by the one to the other ; 4 B. & Aid. 
668. See 95 Ky. 387. So between persons 
who agree to share the profits of a single 
adventure; 9 C. B. 431; 1 Rose 297; and 
between persons one of whom is in the 
position of a servant to the others, but is 
paid a share of the profits instead of a 
salary ; 1 Deac. 341; 1 Rose 92 ; (i contra , 182 
Pa. 624) ; and between persons one of 
whom is paid an annuity out of the profits 
made by the others; 17 Ves. 412; 8 Bipgh. 
469; or an annuity in lieu of any share in 
those profits; 2 W. Bla. 909. So between 
the vendor and purchaser of a business, if 
the former guarantee a clear profit of so 
much a year, and was to have all profits be¬ 
yond the amount guaranteed ; 3 C. B. 641. 
The character in which a portion of the 
profits was received did not affect the re¬ 
sult; see 1 Maul© A S. 412; 21 Beav. 164. 
Persons who share profits were quasi-part- 
nerv, although their community of interest 
was oonflnea to the profits; 2 B. A C. 401. 
But it is held that a contract for the sale 
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of gopds, which provides that they shall 
be charged for at reasonable prices, and 
that the purchaser shall have a credit of 
one-half the profits, does not establish a 
partnership between the seller and pur¬ 
chaser ; 16 Colo. 447. 

An agreement to share losses is not es¬ 
sential ; that follows as an incident to the 
relation. Indeed all liability inter $e may 
be provided against by contract and a 
partnership may nevertheless subsist; 3 M. 
& W. 357; 8 C. B. 32, 39; Ewell’s Lind. 
Part. *22; 7 Ala. 761; 5 La. An. 44. Part¬ 
nership is a question of intention, and the 
intention which makes a partnership is 
ordinarily to contribute to the business 
and share the profits. In this way, the 
parties become co-principals in a business 
carried on for their account. The question 
of intention is to be decided by a consider¬ 
ation of the whole agreement into which 
the parties have entered, and ought not to 
be made to turn upon a consideration of 
only a part of its provisions; 15 M. & W. 
292 ; 3 Kent 27 ; Ewell’s Lind. Part. *10. 

An agreement to share profits, nothing 
being said about the losses, amounts 
prima facie to an agreement to share 
Tosses also ; so that an agreement to share 
profits is prima facie an agreement for a 
partnership; and, accordingly, it is held 
that, unless an agreement to the contrary 
is shown, persons engaged in any business 
or adventure, and sharing the profits de¬ 
rived from it, are partners as regards that 
business or adventure. It is strong pre¬ 
sumptive evidence of partnership; 37 Conn. 
250. Still, it cannot be said that persons 
who share profits are necessarily partners 
in the proper sense of the word ; Ewell’s 
Lind. Part *7, *12 ; 28 Ohio St. 319 ; 54 Mo. 
325 ; 5 Gray 59. 60 ; 12 Conn. 69; 12 N. H. 
185 ; 15 Me. 294 ; 8 H. L. Cas. 268; see 18 
Johns. 34 ; 18 Wend. 175 ; 6 Conn. 347 ; 132 
U. S. 539 ; unless the business is carried on 
by them personally or by their agents ; 8 
H. L. Cas. 268. Although a presumption 
of partnership would seem to arise in such 
a case; Colly. Part. § 85 ; 101 Cal. 500 ; 127 
Pa. 442; still, the particular circumstances 
of the case- may be such as to repel this 
presumption. It may appear that the share 
of the profits taken was merely a compen¬ 
sation to one party for labor and service, 
or for furnishing the raw materials, or a 
mill privilege, or a factory, or the like, 
from which the other is to earn profits; 5 
Gray 60; 3 Kent 33 ; 6 Halst. 181 ; 2 Mc¬ 
Cord 421; but see 38 N. H. 289. Origin¬ 
ally it was immaterial whether the profits 
were shared as gross or net; but the 
later cases have established a distinc¬ 
tion. A division of gross returns is thought 
to be identical with a purchase for the 
purpose of division; the price represents 
the thing. There is no unity of in¬ 
terest ; 1 Camp. 329 ; 3 Kent *25 ; 4 Maule 
<fe S. 240 ; 5 N. Y, 186. But the' distinc¬ 
tion is not absolutely decisive on the 
question of partnership. See 1 Camp. 330 ; 
6 Vt. 119; 6 Pick. 885 ; 4 Me. 264; 12 Conn. 
69; 38 N. H. 287, 304 ; 4 B. & Aid. 663. 
The officers and crews of whaling and 
other fishing vessels, who are to receive 
certain pronnrtions of the produce of the 
voyage in lieu of wages; 4 Esp. 182 ; 17 
Mass. 208 ; 2 Y. <fe C. 61; captains of mer¬ 
chant-ships who, instead of wages, receive 
shares in the profits of the adventure; 4 
Maule & S. 240; or who take vessels under 
an agreement to pay certain charges and 
receive a share or the earnings; 16 Mass. 
336 ; 7 Me. 261 ; persons making shipments 
on half-profits ; 14 Pick. 195 ; have generally 
been held not to be partners with the 
owners, and the like. Running a steamboat 
on shares does not make the owners part¬ 
ners in respect of the vessel; 35 Fed. Rep. 
785; so of an agreement between two 

S orties to farm on shares; 42 Ga. 226 ; 67 
o. 170; 30 Atl. Rep. (Md.) 637; and a 
purchase of land on joint account for the 
purpose of sale and profit ; 142 U. 8. 682 ; 
and a hotel lease where the rental depends 
in part on the profit of the hotel; 28 2*. Y. 
Supp. 134; or running a saw mill where one 
erects it and another furnishes logs and they 
divide profits; 58 Ala. 618. But a part¬ 


nership can be created in a single business 
transaction, as upon the sale of horses, 
sharing the profits and loss; 2 Super. Ct. 
Pa. 104; or in the purchase and sale of 
lands ; 149 U. S. 248. A seamen who is to 
receive pay in proportion to the amount of 
fish caught, is not a partner ; 68 Me. 241. 
Sharing profits in lieu of wages is not a 
partnership. There is no true contribution ; 
182 Pa. 624 ; 69 Ill. 237 ; 118 Mass. 443 ; 34 
Md. 49 ; 29 N. J. L. 270 ; 14 Cal. 73 ; 43 Mo. 
538 ; 44 Ga. 228 ; 15 So. Rep. (Ala.) 444 ; 
41 Kan. 503; 112 N. Y. 419. Where a 
person enters into a contract with another 
by which the latter is to receive a certain 
salary and a percentage of the profits, while 
the former is to own the entire capital, no 
partnership exists ; 104 Mo. 425; nor where 
one receives a share of the profits by way 
of compensation ; 76 N. Y. 56 ; 4 Nev. 420. 
A factor, simple or del credere , may receive 
a portion of tne profits in lieu of commis¬ 
sions, without beoommg a partner; 62 Pa. 
374 ; 24 L. J. Ch. 58. A mere participation 
in profits and losses of a business does not 
necessarily constitute a partnership; 89 
Mo. 192. 

Where a business is assigned to trustees 
who are to manage it and pay creditors out 
of the profits, the creditors are not part¬ 
ners ; tne distribution of so-called profit is 
really the payment of a debt; 8 H. L C. 
268; but creditors whosetup their insolvent 
debtor in business and share the profits 
with him, forbearing meanwhile to press 
their claims, have been held to be part¬ 
ners ; 8 Hun 189. 

The case of Cox v. Hickman, 8 H. L. C. 
268. which held that persons who share 
profits do not thereby incur the liability of 

S artners, is said to have put an end to two 
octrines formerly held to be fundamental: 
that persons may be held to the liability 
of partners who are not partners in fact, 
merely because some other relation exists 
between them; and that profit-sharing is 
conclusive of the existence of a partnership; 
Pars. Part. § 43. The true question of 
partnership is said in L. R. 1 C. P. 86, to be 
as stated by Lord Cranworth in 8 H. L. C. 
268: “ Whether the trade is carried on, on 
behalf of the person sought to be charged 
as a partner, tne participation in the profits 
being a most important element in deter¬ 
mining that question, but not being in itself 
decisive ; the test being whether it is such 
a participation of profits as to constitute 
the relation of principal and agent between 
the person taxing the profits and those 
actually carrying on the nusiness.” 

The doctrine of Cox v. Hickman has 
been generally followed in this country r 
145 U. S. 611; George, Partn. 43, where 
cases in nearly all the states are collected ; 
but in Pennsylvania the rule in Waugh v. 
Carver, 2 H. Bla. 285, supra, has been held 
to be firmly established, though overruled 
in England ; 62 Pa. 874. There is a distinc¬ 
tion in Pennsylvania between participation 
in profits as such and a compensation or 
consideration merely measured by a propor¬ 
tion of profits ; while this distinction is of 
a very refined and shadowy character, it is 
said to be too late to question the rule or 
the exception ; 62 Pa. 874; 176 Pa. 361. In 
New Yorx, Cox v. Hickman was considered, 
but not followed, in 58 N. Y. 272; and in 
115 N. Y. 625, the rule in Waugh v. Carver 
was held to be still in force in that state. 
The rule was fully discussed in 53 N. H. 
276 and 45 Mioh. 188. The result of the 
English doctrine is said to be that there 
can be no partnership between parties 
unless by contract among themselves, but 
parties may be charged as partners by way 
of estoppel. It is the present law of 
England that no person who does not hold 
himself out as a partner is liable to third 
persons for the acts of persons whose 
profits he shares, unless he and they are 
really partners inter se ; 1 Lind. Part. *42; 
LR.1C. P. 86. 

Mutual agency as a final test of part¬ 
nership him been approved in some cases ; 
53 N. H.276 ; 64L.J-Q.B. 170;and reject¬ 
ed in others; 5 Ch. Div. 458; 145 U. S. 611. 

The ultimate test is said to be the oo- 
ownership of the profits, which the owner 


receives as owner and not by way of com¬ 
pensation for something, such as services, 
etc.; George, Partn. 50. To constitute 
partnership each person must have an 
interest in the profits as a principal in the 
joint business ; 54 Mo. 325. 

A distinction is made between a share in 
the profits and a commission equal to a 
certain per cent, on the profits. In the 
latter case there is no partnership, because 
no sharing in the profits as such. The 
rule is based upon authority, but is ac¬ 
knowledged to have no foundation in 
common sense. It is said to be an attempt 
to-escape from the rigidity of the proposi¬ 
tion that a share in tne profits must in all 
cases make a man a partner ; L. R. 4 P. 
C. App. 419; 62 Pa. 374 ; 18 Ves. 300; 12 
Conn. 69; 6 Mete. 82. 

In other cases, it is held that in order to 
render a man liable as partner he must 
have a specific interest in the profits as a 
principal trader; 1 Den. 337 ; 15 Conn. 73; 

10 Mete. 308 ; 28 Ohio St. 319. But in ref¬ 
erence to these positions the questions arise: 
When may a party be said to have a specific 
interest in the profits, as profits f when, as 
a prinoipal trader ?—questions in them¬ 
selves very nice, and difficult to determine. 
See 6 Meto. 82 ; 12 Conn. 77. 

Sometimes the partnership relation him 
been made dependent on the power to con¬ 
trol the business. In strictness the only 
control necessary is the power to control 
the application of the contribution. A 
partner may have no power, as between 
nim and his partners, to manage the busi¬ 
ness ; 4 Sandf. 311. 

Again, partnership has been said to re¬ 
quire that a partner have an initiative in 
tne conduct of the business ; but the propo¬ 
sition seems to lose sight of dormant part¬ 
ners ; L. R. 4 P. C. 419. 

Again, partnership has been made to de¬ 
pend on wnat is termed the legal title to the 
business : A was held not a partner, though 
he shared in the profits of a business 
created solely by his contribution but as¬ 
signed to B for A’s protection ; L. R. 1 C. 
P. 86. There are other cases in which con¬ 
siderable stress is laid on the right to an 
account of profits, as furnishing a rule of 
liability; 3 Kent 25 ; 18 Wend. 184 : 3 C. 
B. n. s. 544, 561. But, although it is true 
that every partner must have a right to an 
account, it seems not to be equally true 
that every party who has a right to an ac¬ 
count is a partner ; 5 Gray 58. 

Partnership has sometimes been styled a 
branch of the law and relation of principal 
and agent. But mutual agency is not the 
basis, it is the incident of partnership 
Partners are co-principals,and tne right and 
power of representation springs from this 
circumstanoe. A dormant partner is not 
at all the agent of the firm ; L. R. 7 Ex. 
227. The principal distinction between a 
partnership and a mere agency is that a 
partner has a community of interest with 
the other partners in the business and re¬ 
sponsibilities of the partnership,—some¬ 
times both in the stock and profits, and 
sometimes only in tho profits,—whereas un 
agent, as such, has no interest in either; 

4 B. & C. 67. The authority of a partner 
is very much more extensive than tnatof n 
mere agent; 10 N. fl. 16. See Partners. 
The reference to agency as a test of part¬ 
nership is unfortunate and inconclusive, 
inasmuch as agency results from partner¬ 
ship, rather than partnership from agency ; 
145 U. S. 611. 

The formation of a contract of partner¬ 
ship does not require any particular for- 
imality. It is, in general, sufficient that it 
is formed by the voluntary consent of the 
parties, whether that be express or im¬ 
plied, whether it be by written articles, 
tacit approbation-, or by parol contract, or 
even by mere acts; 3 Kent 27 ; Daveis 320; 

4 Conn. 568; Pars. Part. § 627. As a gen¬ 
eral rule a writing is unnecessary ; 2 Barb. 
Ch. 386; Ewell’s Lind. Part. *80. Under 
the statute of frauds, where there is an 
agreement that a partnership shall com¬ 
mence at some time more than a year from 
the making of the agreement, a writing is 
necessary; 6 B. & C- 108. As to partner- 
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cdiip in lands, infra. 

Whew there in no written agreement, the 
evidence generally relied upon to prove a 
rtfurtnervhip is the conduct of the parties, 
the mode in which they have dealt with 
each other, ami the mode in which each 
has. with the knowledge of the others, 
deait with other persoua. Thin can he 
shown by the boots of account, by the tes¬ 
timony of clerks, amenta, and other persons, 
by letters and admission*, and. in short, by 
any of the modes by which facts can be es¬ 
tablished. As to the presumption arising 
from the joint retainer of solicitors, see 20 
Bear. 98; 7 Hare 159. For cases in which 
partnership has been inferred from various 
circumstances, see 4 Russ. 247 ; 2 Camp. 
45. Though formed by deed, partnership 
mav be dissolved by parol ; Ewell's .Lind. 
Part. *572, See Article of Partnership. 

A contract for the creation of a partner¬ 
ship is enforcible at law; 3 Super. Ct. Pa. 
527. The practical construction of part¬ 
nership articles given for several years by 
the partners to its language will usually 
accepted by the courts as conclusive ; 152 
Mass. 316. 

Kinds. The Roman law recognised five 
sorts of partnership. First: societas vnt- 
tersorttm bonorvm , a community of goods : 
probably a survival of the old tribal rela¬ 
tion. Second : societas universorum qua 
ex qucestu veniunt, or partnership in every¬ 
thing which comes from gain.—the usual 
form; Pothier, Part. nn. 29, 43. Such 
contracts are said to be within the scope of 
the common law ; but they are of very rare 
existepce; Story, Part. § 72: 5 Mas. 163. 
Third : wciefas vectigalium, a partnership 
in the collection of taxes. It was not dis¬ 
solved by the death of a member ; and if it 
was so agreed in the beginning, the heir 
immediately succeeded to the place of the 
anoestor. Fourth: societas negotiation^ 
alicujus , i. t. in a given business venture. 
Fifth : societas certarum rerum vel unius 
rei, i. e. in the acquisition or sale of one or 
more specific things; Pothier, Part. *24. 

In the French law there are four prin¬ 
cipal classes of partnership : First: en nom 
collectif , the ordinary general partnership. 
Second: en commandite, an association 
corresponding to our limited partnership, 
composed of general and special partners 
in which the liability of the latter is lim¬ 
ited to the fund invested by them. Third : 
anonyme . a joint stock company with 
limited liability. Fourth: en participa¬ 
tion, simply a partnership with a dormant 
partner: Merlin, Rupert, de Jur. tit. 
Society ; Mackenzie, Rom. Law 217; 
Pothier, Part. *39. See Goiraud, Code, etc. 

In the common law all partnership is for 
gain. General partnershipis for a general 
line of business ; 3 Kent *25; Cowp. 814. 
But where the parties are engaged in one 
branch of trade or business only, they 
would be usually spoken of as engaged ir 
a general partnership; Story, Part. § 74. 
Special or particular partnership is one 
confined to a particular transaction. The 
extent or 9Cope of the agreement is 
different in the two cases, but the character 
of the relation is the same. A partnership 
may exist in a single transaction as well as 
in a series ; Daveis 323 ; 2 Ga. 18 ; 3 C. B. 
941; 49 Pa. 83. Special or limited partner¬ 
ship differs from the ordiuary relation. It 
is composed of general partners to whom 
all the ordinary rules of partnership apply, 
and of limited partners with circumscribed 
power and liability Limited to the amount 
of their contribution. The privilege is im¬ 
parted by charter in England. In America 
it exists by statute ; and unless the provis¬ 
ions of the act are strictly complied with, 
the association will be. treated as a general 
partnership; 3 Kent *35 ; 62 N. Y. 513 ; 91 
m. 96 ; 127 Pa. 161,255; 151 id. 79 ; 35 Ill. 
App. 336. The special exemption of a 
limited partner will be recognized in other 
jurisdictions than the one in which the as¬ 
sociation is formed, though the firm has 
made the contract in the foreign jurisdic¬ 
tion ; 69 N. Y. 24. 

Another sort of association is styled 
limited partnership ( q. v.). It is of re¬ 
cent, statutory origin and strongly resem¬ 


bles a corporation. The members Incur 
no liability beyond the amount of their 
subscription; unless they violate In some 
manner the requirements of the statute 
under which they organize. It is a gen¬ 
eral requirement, that the word 14 limited " 
be in all oases added to the firm name. 
Limited partnerships in Pennsylvania, 
whioh oan oe sued in the partnership name, 
are nevertheless not corporations entitled 
to sue as artificial citizens of the states, 
within the constitution and laws of the 
United States; 38 Fed. Rep. 574. 

There is still another class of partner¬ 
ships, called joint-stock companies (q. v.). 

Sub-partnerships. The delectus persona, 
q. v which is inherent in the nature of 
partnership (excepting mining partner¬ 
ships ; see 103 U. S. 641 ; 28 Cal. 569; and 
joint-stock companies, and certain part¬ 
nership associations in Massachusetts ; see 
137 Mass. 510; 47 N. E. Rep. (Mass.) 502) 
precludes the introduction of a stranger 
into the firm without the concurrence of 
all the partners; 7 Pick. 235 ; 11 Me. 488 ; 

1 Hill, N7 Y. 234 ; 8 W. & S. 63; 16 Ohio 
166 ; 2 Rose 254 ; Pars. Part. § 106. Yet no 
partner is precluded from entering into a 
sub-partnership with a stranger: nam 
sociimei socius mens socius non est. In 
such case the stranger may share the 
profits of the particular partner with whom 
he contracts ; and although it has been de¬ 
cided that it is not true as a general propo¬ 
sition that such stranger will not be liable 
for the debts of the general partnership ; 
13 Gray 468 ; still, it is quite evident that 
a mere participation in profits renders one 
responsible only for the debts and liabilities 
of those witb whom he participates ; and. 
inasmuch as such stranger shares the profits 
only of and with one of the partners, lie 
c a n be held only as the partner of that 
partner ; he cannot be held as a-partner in 
the general partnership, because he does 
not share or participate with the other 

g irsons who compose it. See 2 Roee 255 ; 3 
ent 52; 1 B. & P. 546; 19 Ind. 113; 3 
Ired. Eq. 226 ; 114 Ill. 574. Besides, a sub- 
partner does not receive a certain Bhare of 
the whole profits of the firm, but only a 
part of a snare thereof; and he does not 
receive this part of a share, nor is he en¬ 
titled to interfere with it at all, to say 
whether it shall be more or less in amount, 
until it has actually been set out and the 
time has come fora division between him¬ 
self and the partner with whom he con¬ 
tracted. He does not draw out of the gen¬ 
eral concern any of its profits ; he only 
draws from the profits of one who has pre¬ 
viously drawn them from the general part¬ 
nership. See 6 Madd. 5 ; 4 Russ. 285. If 
this stranger has caused damage to the 
partnership by his default, the party who 
has taken nim into the partnership will be 
liable to the other partners the same as if 
he had done the damage himself ; Pothier, 
Part. n. 98. 


Any number of partners less than the 
whole may form an independent co-part¬ 
nership, which, though not strictly a sub¬ 
partnership, is entitled to a separate stand¬ 
ing in equity. In case of insolvency the 
subordinate co-partnership is treated as a 
distinct concern, and the assets are mar¬ 
shalled accordingly. Consequently, al¬ 
though the creditors pf the smaller firm 
are strictly separate creditors when com¬ 
pared with the creditors of the larger firm; 
yet debts owing by one firm to tne other 
are collected on insolvency for the benefit 
of the creditors of the creditor firm ; 1 B. 
& P. 539 ; 1 Cox 140. See 176 Pa. 354. 
Indeed, one partner may have this inde- 

E mdent standing if the trade is distinct; 

ind. Part. 2d Am. ed. *725. But the debts 
must arise in the ordinary course of trade ; 
Lind. Part. 2d Am. ed. *527. 

Quasi-partnership. This is simply the 
case of a man who without being actually 
a partner, holds himself out or suffers him¬ 
self to be held out as such ; he is estopped 
to deny his liability as a partner; Pars. 
Part. § 93; 27 N. H. 252 ; 2 Campb. 802; 3 
McLean 847; 17 Vt. 449 ; 6 Ad. & E. 469 ; 
122 U. 8. 588. This rule of law rests, not 
upon the ground of the real transaction 


between the partners, but upon principles 
of general policy, to prevent the frauds to 
which creditors would be liable If they 
lent their money upon the apparent credit 
of three or four persons, when in fact they 
lent it only to two of them, to whom, with¬ 
out others they would not have been will¬ 
ing to lend Anything; 8 Kent 32; 6 8. & 
R. 259, 338 ; 16 Johns. 40 ; 2 Des. 148 ; 2 N. 
& M’C. 427; 39 Minn. 404 ; 70 Md. 205. 

The term “ holding one's self out as part¬ 
ner " imports, at least, the voluntary act of 
the party holding himself out; 3 Conn. 
324 ; 2 Camp. 617 ; but no particular mode 
of holding himself out is requisite to charge 
a party. It occurs most frequently where 
a partner retires from a firm and his retire¬ 
ment is not made known. It may be ex¬ 
press and either by direct assertion or by 
authority to a partner to use the party's 
name. It may result from negligenoe, as a 
failure to forbid the use of one's name by 
the firm ; 3 Zab. 372 ; 61 N. Y. 456 ; 41 Pa. 
30 ; 04 Ind, 545 ; 53 Ga. 98; 30 Md. 1 ; 32 
Ark. 733. It must appear that the ‘‘hold¬ 
ing out ” was done by him or by his con¬ 
sent ; 51 N. J. L. 103. 

. Holding out is a question of fact; 10 Ind. 
475; 47 Mo. App. 31 ; 70 Md. 205. The us¬ 
ual evidence to charge a party in such cases 
is that he has suffered the u£e of his name 
over the shop-door, etc., or that he has 
done other acts, or suffered' his agents to 
do act9; 37 N. H. 9; no matter of what 
kind, sufficient to induce others to believe 
him to be a partner; 8 MoLe&n 364, 549 ; 3 
Camp. 310 ; 20 N. H. 458 ; 39 Me. 157 ; 55 
Ga. 116; 139 Mass. 275 ; 43 La. Ann. 258. 
A person is not relieved from liability 
though he was induced by the fraud of 
others to hold himself out as a partner with 
them. See 5 Bingh. 521; 1 Roee 60. The 
holding out must have been before the con¬ 
tract with the third person was entered 
into, and must have been the inducement 
to it; 7 B, & C. 400 ; 8 Ala. 560 ; 67 HI. 161; 
37 Me. 253 ; 30 Atl. Rep. (N. H.) 351. A 
third party will be held liable as a partner 
only to one who knew of the holding out at 
the time he acted and who acted in reli¬ 
ance upon it; 1 B. & Aid. 11 ; 111 U. S. 
529 ; 82 Ala. 322 ; 130 Mass. 476 ; 81 N. Y. 
550. The cases confra in 61 N. Y. 456 and 
2 H. Bla. 242, cannot be considered as good 
law; Pare. Partn. Beale’s ed. § 93. If the 
plaintiff knew at the time he made the con¬ 
tract that the party he seeks to charge was 
not a partner, ne cannot hold him as such ; 
50 Fea. Rep. 684 ; or if the plaintiff had 
notioe of any kind ; 85 Ala. 19; 1 Camp- 
404 ; and a representation made after tne 
contract was entered into will not charge 
the defendant; 1 C.M.&R. 415. The doc¬ 
trine is based upon estoppel. But it has 
been held that even where there was no evi¬ 
dence that the plaintiff was misled, the re¬ 
puted partner will be held liable; 26 Kan. 
221. 

A person who is not actually a partner 
cannot, by reason of having held himself 
out to the world as a partner, be held li¬ 
able on a contract made by the partner¬ 
ship with one who had no knowledge that 
he was so held out; 111 U. S. 529. 

Where the new firm had the same name 
as the old, one who sold goods to the former 
may recover of the memEers of the old firm, 
though notice of dissolution was published 
in a newspaper, and though the old firm, 
owed him nothing at the dissolution, and 
though he did not know the names of the 
members of the old firm ; 143 Mass. 479. 

A person does not become liable as part¬ 
ner because he represents that he is willing 
or intends to become one ; 9 B. & C. 682 ; 
15 M. & W. 517. 

Where persons hold themselves out as a 
corporation, w ithout having even a de facto 
corporate existence, persons dealing with 
them, if not estopped to deny their corpo¬ 
rate existence, may hold them liable as 
partners ; Clark, Corp. 108 ; 76 Mich. 570; 
108 Pa. 569; 64 Fed. Rep. 90. Other cases 
hold that the remedy is against the agent 
who professed to act for a non-existent cor¬ 
poration ; 1 Thom pa. Corp. § 418 ; 7 Cush. 
188. Where there is a de facto corporation, 
the members cannot be neld as partners; 
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91 Ala. 224 ; 80 Tex. 344 ; 48 N. J. L. 599; 
09 Ga. 159. If the organization is defective 
and the parties act in good faith, they are 
not liable as partners; 22 Fed. Rep. 197 ; 80 
Tex. 344 ; 48 N. J. L. 599 ; eoiifnr. 72 Mo. 
440 ; 29 Mich. 369 ; 56 la. 104 ; 43 N. H. 636. 
Text writers differ widely. That stockhold- 
ere in a defective or illegal cor|>oration are 
liable as partners, see Cook, Stockh. £233 ; 
Beach, Priv. Corp. § 1G2; Spell. Priv. Corp. 
§838; contra, whether the corporation is 
ae facto or not; Moraw. Priv. Corp. § 748 ; 
Tayl. Priv. Corp, § 148 ; Bates, Partn. § 4. 
Incorporators who transact business upon 
the strength of an organization which is 
materially defective, are individually li¬ 
able, as partners, to those with whom they 
have dealt. Failure to record the charter 
as required by law, renders the incorpora¬ 
tors personally liable to persons who deal 
with them without knowledge of the at¬ 
tempted incorporation or without knowl¬ 
edge of facts which ought to put them on 
inquiry ; 159 Pa. 303. 

Where persons enter into articles of as¬ 
sociation for banking purposes, and go 
through the usual steps for forming a cor¬ 
poration, such as subscribing for shares, 
etc., but without a charter, they are liable 
as partners ; 60 111. 454, \V lie re jiersons as¬ 
sociate together to form a corporation, but 
none is formed, by reason of a failure to 
comply with the statute, they Income a 
guasi-partnership; 85 Ill. 164; but not as 
against a creditor who is also a stockholder ; 
161 Ill. 417 ; or is a director ; 48 N. E. Rep. 
(III.) 399; or when it appears that third 
parties dealt with the concern as a corpora¬ 
tion ; 38 Mich. 779. 

If the charter is obtained by fraud, the 
members will be held liable as partners ; 45 
Pa. 410 ; or if it be obtained for gambling 
purposes ; 85 Tenn. 572. Where parties go 
to another state to get a charter to carry on 
business in their own state, with powers 
which they could not obtain at home, they 
will be held liable as partners, the transac¬ 
tion being substantially forbidden liv stat¬ 
ute ; 12 L. R. A. (Tex. App.) 366; 14H Mass. 
249; contra , 128 N. Y. 205. It.is held that 
when parties incorporate in one state to 
do business in another, tiiey are partners ; 
12 N. J. Eq. 31 ; contra , 34 N. Y. 207 ; 35 
Ohio St. 158 ; Cook, St. & Stockh. § 237 ; 35 
Kan. 242. The intent to form a corpora¬ 
tion will not prevent parties being held as 
partners ; 79 Mo. 401. 

After dissolution of a corporation, stock¬ 
holders are not liable as partners for cor¬ 
porate debts; 66 N. Y. 424 ; unless they 
agree to continue the business as partners; 
45 N. Y. 410. 

The fact that a special partner fails to 
comply with the stipulated requirements, 
does not change his special partnership into 
a general one, but simply makes him liable 
to creditors as a general partner; 131 U. 
S. 66. 

The Domain . A partnership is primarily 
a commercial relation. The notion has, 
however, been gradually extended to in¬ 
clude other associations than those for 
trade merely : e. g. partnerships between 
two attorneys at law ; 6 Pa. 360 ; 8 Wend. 
665 : 13 Ark. 173. It is said by Collyerthat 
“ perhaps it may be laid down generally 
that a partnership may exist in any busi¬ 
ness or transaction which is not a mere 
personal office, and for the performance of 
which payment may be enforced.” Colly. 
Part. 5th ed. § 56. 

The early law did not recognize partner¬ 
ships for trading in land, because the land 
was all held by the barons who did not 
engage in traae. But in modern times, 
ana especially in America, where the social 
conditions are different, land is largely held 
by speculators whose operations as partners 
the law must recognize ; 21 Me. 421, 422; 
7 Pa. 165; 10 Cush. 458 ; 4 Conn. 568 ; 4 
Ohio St. 1 ; 54 N. Y. 1. In transferring 
title to and from the firm the ordinary rules 
of conveyancing must be observed. When 
the title is in all the partners, all must join 
in the deed ; if in the name of one, he alone 
need execute ; Story, Part. §92, note ; 15 
Johns. 158; 15 Gratt. 11 r 16 o. Monr. 681 ; 
2 Nev. 234. 


Building operations are now upon the 
same footing as land speculations; 4 Cow. 
282. But the tradition has been too strong 
to be impaired as yet in landlord and tenant 
cases. Farming on shares is not partner¬ 
ship. The owner of land may either 
receive a share in the produce as rent, or 
give such a portion to a laborer iw lieu of 
wages ; Lind. Part. Am. ed. *651 ; 58 Ind. 
379. But there may be a partnership in the 
development of land owned by one; 59 Ala. 
587. See supra, as to mining partnerships; 
also Mines and Mining. 

Firm Property. Partners have, presump¬ 
tively, the same interest in the stock that 
th 3 yhavein the profits; 16 Hun 163. Their 
shares are presumed to be equal both in 
capital and profits; Ewell’s Lind. Part. 
*318 ; 23 Cal. 427 ; 16 Hun 163 ; 23 Cal. 427. 
Where no definite arrangement is made 
between partners as toa division of profits, 
the presumption of law is that they are to 
be equally divided ; 182 Pa. 186. But a 
joint stock is not essential to a partnership. 
The partner without capital is then in¬ 
terested. not in the fund, but in the awl- 
venture ; 2 Bingh. 170 ; 7 Hun 425 ; Ewell’s 
Lind. Part. *13. 

Sometimes a partnership exists between 
parties merely as the managers and dis¬ 
posers of the goods of others ; 4 B. & Aid. 
663 ; 15 Johns. 409, 422. Bo, it seems, two 
persons may be owners in common of prop¬ 
erty, and also partners in the working and 
management of it for their common bene¬ 
fit; 2 C. B. N. S. 357 , 363 ; 16 M. & W. 503. 

Whether a partnership includes the 
capital stock, or is limited to the profit and 
loss, must be determined from the agree¬ 
ment and intention of the parties; 21 Me. 
120. See 5 Taunt. 74 ; 4 B. & C. 867 ; Story, 
Part. § 26. 

A partner may contribute only the use of 
his capital, retaining full control of the 
principal; and he may charge interest for 
the use whether profits are earned or not ; 
Ewell’s Lind, Part. *328. If, however, the 
firm funds are expended in repairing and 
improving the property thus placed at their 
disposal, it becomes partnership stock ; 
Ewell’s Lind, Part. *330 ; 49 Me. 252 ; 23 
N. J. Eq. 247 ; 72 Pa. 142. 

The partnership property consists of the 
original stock and tne additions made to it 
in tlie course of trade. All real estate pur¬ 
chased for the partnership, paid for out of 
the funds thereof, and devoted to partner¬ 
ship uses and trusts, whether the legal title 
is in one or all of the partners, is treated in 
equity in the same manner as other partner¬ 
ship property until the partnership account 
is settled and the partnership debts are 
paid ; Story, Part. § 98 ; 5 Ves. 189 ; 10 Cush. 
458 ; 4 Mete. Mass. 527 ; 3 Kent 37 : 27 N. 
H. 37; Ewell’s Lind. Part. *324. See 111 
N. Y. 423. Leases or real estate taken by 
one partner for partnership purposes, 
mines, and trade-marks are held to be part¬ 
nership property ; 17 Ves. 298; 1 Taunt. 
250 : Story, Fart. § 98. See 83 la. 571. The 
ood-will of a business is an asset of the 
rm. It does not always have a salable 
value, however; Ewell’s Lind. Part. *327, 
*443 ; 9 Neb. 258 ; 4Sandf. Ch. 405 : 1 Hoff. 
Ch. 68 ; 5 Ves. 539. But Chancellor Kent 
says, “ The good-will of a trade is not part¬ 
nership stock ; ” 3 Kent 64. The good-will 
of a professional partnership belongs, in 
the absence of express stipulations, exclu¬ 
sively to the survivors ; 3 Madd. 64 : a sur¬ 
viving partner has the right to cany on 
the business under the firm name ; 7 Sim. 
421 ; 4 Den. 559; contra, 7 Abb. Pr. 202. 
The firm name is a part of 'the good-will; 
8 Daly 1. Upon dissolution, it passes with 
the assets and good-will to one who buys 
the business and continues it; 7 Abb. N. C. 
292; L. R. 10 Ch. Div. 436. On dissolution 
and a division of firm assets, each partner 
may use the firm name in a similar business; 
34 Beav. 566 ; 47 How. Pr. 582 (but see 53 
Hun 501^ ; see 79 N. Y. 490 ; but he must 
not do it in suoh a way as to mislead the 
public; L. R. 9 Ch. Div. 196; 22 Ohio St. 
370. The name of a withdrawing partner 
cannot be used by the remaining partners 
without an agreement; L. R. 48 Ch. Div. 
208 ; nor can a partner who buys the firm 


stock in trade, but not the good-will, keep 
the name of the retiring partner in the 
firm name; 26 L. J. n. 8. 391. There are 
statutes which partially govern the subject 
in New York and Massachusetts. See 15 
L. R. A. 462; Good-Will. 

A ship, as well as any other chattel, may 
be held in strict partnership : 3 Kent 154 ; 
12 Mass. 54 ; 15 Me. 427. But ships are 
generally owned by parties as tenants in 
common ; and they are not in consequence 
of such ownership to be considered as 
partners; 6 Me. 77; 24 Pick. 19; 14 Conn. 
404 ; 14 Pa. 34,38 ; 47 N. Y. 462. * The same 
Is true of any other species of property in 
which the parties have only a community 
of interest; Ewell’s Lind. Part. 51 ; 8 Exch. 
825 ; 21 Beav. 536. As againBt an assign¬ 
ment of partnership property for the benefit 
of creditors, property in the possession of 
and used by the firm, cannot be claimed to 
have been the individual property of a 
member of the firm, by one to whom such 
member subsequently assigned it; 70 Hun 
593. 

Partners hold land by a peculiar title. 
In one respect it most resembles an ancient 
joint tenancy. Neither partner can convey 
title to a moiety of the goods ; his assignee 
takes subject to the right of the other 
partner to have firm debt9 paid out of that 
fund; he therefore can assign only a 
moiety of what is left after firm debts 
paid. Upon this principle depends also the 
special right of survivorship for the pur¬ 
poses of liquidation. With these qualifica¬ 
tions the partner’s title at law differs but 
slightly from a tenancy in common ; Story, 
Part. §§ 90, 97; 9 Me. 28 ; 5 Johns. Ch. 417. 
See 85 Tex. 22. They hold the land in 
common and must grant it as other tenants 
in common ; 11 Gray 179. The legal title 
to the land, with all the characteristics of 
realty, attaches to it until applied to part¬ 
nership purposes; 76 Ala. 501; equity in¬ 
terferes for partnership purposes only ; 13 
Allen 252. Co-partners may withdraw 
realty from the partnership for the purpose 
of holding it in severalty ; and in this event 
they become simply co-tenants in such 
land ; 7 Mont. 206. 

A partner has the same title to the sta¬ 
tionary capital of the firm that he has to 
its product in his hands for sale, but his 
power over it is less extensive. He cannot 
sell the permanent capital stock. The 
power of a partner to sell results not from 
the title, but from the general partnership 
relation ; 37 Pa. 217. 

It has been held that in order to make 
the land really firm assets the title should 
be in the partners as a firm, otherwise, the 
partners would be mere tenants in common, 
and the land, as to purchasers and creditors, 
would be the individual estate of the part¬ 
ners, regardless of the funds by which it 
was purchased and the uses to which it was 
put; 81 Pa. 377 ; but as to the partners and 
their representatives, the land would be¬ 
long to the firm, in such case : 5 Mete. 582 ; 
89 Pa. 203 (even if the title is in one part¬ 
ner's name ; 31 N. Y. Supp. 78, 543). The 
rule is applied to cases of equitable, as well 
as legal, estates ; 70 Pa. 79. In other cases 
it has been held that where land has been 
bought with firm money and is used for 
firm purposes, or been dedicated to the 
firm, it mast be regarded as partnership 
property without considering the record 
title ; 64 N. Y. 470 ; 55 Ill. 416 ; 14 Fla. 565 ; 
17 Cal. 262. It has been thought necessary 
to resort to an equitable conversion of firm 
land into personalty in order to subject it 
to the rules governing partnership prop¬ 
erty ; 7 J. Baxt. 212; 15 Gratt. 11 ; 74 Pa. 
391; 135 U. S. 621. But this fiction 6eems 
unnecessary. See 25 Ala. 625 ; 3 Stew. N. 
J. 415 ; 11 Barb. 43. 

Partnership lands are liable for firm 
debts prior to the claim of the widow or 
heirs of a deceased partner ; 118 U. S. 97. 
After liquidation, the lands or their surplus 
proceeds pass as real estate ; 9 Stew. N. J. 
415; 7 J. Baxt. 212 ; 11 Barb. 43; 74 Pa. 891; 
upon a dissolution the equitable title to 
land passes to the surviving partner; 34 
Fed. Rep. 375 ; 86 Wis. 552; 109 N. Y. 388. 

If one partner buys land with firm money 
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ami takes title in his own name, a result¬ 
ing trust arises to the firm ; 89 Pa. 585; 
135 U. S. 621 : 81 Me. 207; 73 Cal. 394 ; 85 
Ky. 589. No length of possession by one 
partner of real estate paid for with partner¬ 
ship funds and conveyed to him, bare the 
other partners ; 135 l T . S, 631. A deed 
nvade to a partnership as grantee in the 
firm name, vests in the individual partners 
the power to convey ; 8 C. C. App, 600; 15 
Oreg. 476; but it has been held that such 
a conveyance vests title only in the partner 
whose name appears in the firm name ; 22 
Mo. 378. See 36 Ark. 476, In Pennsyl¬ 
vania. so far as third parties without notice 
are concerned, the title of the firm must 
appear of record ; 128 Pa. 153. As to part¬ 
nership realtv, see 28 L. R. A. 86, 129, 161; 

27 id. 449. 

Profits made by a member of a firm 
through individual outside transactions do 
not ltSong to the firm, though he employs 
therein the skill and information acquired 
by him as a member thereof; 150 U. S. 524. 
Nor do they when made with the consent 
of the firm which receives a commission 
on them ; 30 N. Y. Supp. 321 : but if a 
partner avails himself of information ob¬ 
tained by him in the firm business, and 
uses it for any purposes within the scope 
of the firm business, or in competition 
with the firm in its business, he is liable 
to account to it for the profits made by 
him; [1891] 2 Ch. 244. 

Marshalling Assets. A firm is not a cor¬ 
poration, and hence firm creditors are in 
theory separate creditors as well. But in 
administering insolvent estates equity has 
established the “rule of convenience” that 
firm and separate creditors shall have pri¬ 
ority upon, and be confined to, the firm 
and separate funds respectively; llfllnd. 
317; 84 Ky. 85; 31 W. Va. 688; 22 Neb. 526 ; 
98 N. C. 1 ; 133 U. S. 670. A surplus of a 
separate fund is divided among firm cred¬ 
itors pro rata; and a surplus of a firm fund 
is divided among the separate creditors of 
the various partners in proportion to the 
shares of the partners therein ; Pars. Part. 

§ 382 ; 67 Ind. 485 ; 50 Miss. 300 ; 44 Pa. 503 ; 
13 N. J. Eq. 126; 41 N. H. 12 ; 35 Vt. 44 ; 94 
HI. 271 ; 28 Ga. 371; 29 Ala. 172. If there 
is no firm fund and no solvent partner, the 
firm creditors come in on an equal footing 
with separate creditors against the separate 
estates of partners pari passu with indi¬ 
vidual creditors : 39 Fed. Rep. 203 ; 78 Mo. 
491; 58 Wis. 499; contra, 46 N. H. 188 ; 100 
Ind. 593 ; 9 Cush. 553. A very slight^ firm 
fund over and above costs will suffice to 
exclude firm creditors from the separate 
estate; five shillings has been said to be 
enough ; 7 Am. L, Reg. 499 ; and five 
pounds is enough, and $o is a joint estate 
of less than two pounds; 2 Rose 54; one 
dollar and a quarter was considered too 
little ; Pars. Part. 4th ed. § 384. A solvent 
partner, if living, is equivalent to a firm 
fund ; 8 Conn. 584 ; Lind. Part. *731. 

But though there is no separate estate, 
separate creditors cannot come against the 
joint estate until the firm debts are paid, 
after which they may resort to the partners’ 
interest in any sun>lus remaining; Pare. 
Part. §382 ; 3 B. <fc P. 288, 289; 12 Ohio647: 
43 N. H. 144. 

As a general rule partnership creditors, 
after they have exhausted firm assets, can¬ 
not share equally with individual creditors 
in the individual assets; 89 Ala. 503; 133 
U. S. 670; 103 Mo. 78; some cases hold that 
they-can ; 33 La. Ann. 1279 ; 21 Conn. 41; 
86 Va. 478. In Kentucky they share the 
separate assets equally with the separate 
creditors after the latter have received the 
same dividend from the separate estate 
that the firm creditors have received from 
the firm estate; 79 Ky. 133. It has been 
said not to be settled that, at law, the 
partnership creditors may not look to the 
several funds at once, in common with 
several creditors, but that the law is now 
tending towards the adoption of the rule to 
that effect which prevails in equity; Pars. 
Part. § 388. 

If two firms having one or more common 
members, are both bankrupt, there can be 
no proof by one against the other; Pare. 


Part. § 381. Various explanations have 
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been offered for this rule. Sometimes it is 
called a “ rule of convenience ”; sometimes 
a fundamental principle of equity ; Ewell's 
Lind. Part. *692; 22 Pick. 450 ; 5 Johns. Ch. 
60; Story, Part. § 877; 44 Pa. 503. Some¬ 
times it is said to depend on the principle 
of destination; the partners by gathering 
together a firm fund have dedicated it to 
the firm creditors. Upon this theory, the 
partnership stock becomes a trust fund. 
The firm creditors ocoupy a commanding 
position and restrain even the partners in 
dealing with the property ; 3 Bibs. 122 ; 41 
Rarb. 307; 52 N. Y. 146. Usually it is de¬ 
clared to be the outgrowth of the partner’s 
equity, i. e. his right to have firm funds 
applied first to thp payment of firm debts ; 

7 Md. 398 ; 32 Gratt. 481 ; 4 Bush 25 ; 4 R. I. 
173; 7 B. Monr. 210. Consequently, where 
the partner gives up this right, the firm 
creditor loses his priority ; 3 Ired. L. 213; 
59 Tenn. 167 ; 2 Dura. 286 ; 1 Woods 127 ; 32 
Gratt. 481. The rule does not apply where 
a partnership creditor has acquired a lien 
by contract; 84 Ky, 85. If insolvent part¬ 
ners divide the firm fund among their 
separate creditors in proportion to the 
interest of each in the partnership, firm 
creditors cannot object; 39 Pa. 369; 77 N. 
Y. 195. 

As a general rule, insolvency fixes the po¬ 
sition of the different funds. A debt to a 
partner by the firm cannot be collected for 
the benefit of separate creditors; a debt of a 
partner to the firm cannot be collected for 
the benefit of firm creditors; because a man 
cannot prove against his own creditors; 
4 H. & McH. 167. What one partner owes 
his co-partner independently of the firm 
can be collected from the separate estate 
of the debtor for the benefit of the separate 
estate of the creditor : but this will not be 
allowed unless the situation is such that 
the firm creditors can derive no benefit 
even indirectly from the enforcement of 
the claim, t. e. there must be no surplus to 
go to them; 4 De G. J. & S. 551; contra, 
where both partners owe the firm one-half 
of the excess of one debt over the other, it 
is payable to the firm creditors out of the 
estate of the greater debtor ; 55 Pa. 252. 
Partners, before insolvency, may, by an 
executed agreement, change firm into 
separate property. Firm creditors have 
no lien to prevent the alteration ; e. g. 
where one partner sells out to the others, 
the fund be<x>mes primarily liable for the 
claims of the creditors of the new firm ; 20 
N. J. Eq. 13; 6 Bosw. 533; 19 Ga. 190; 9 
Cush. 553 ; 35 la. 328; 21 Pa. 77 ; 6 Ves. 
119. 

Equity will not interfere to embarrass a 
vested legal right. Therefore if a firm 
creditor levies on a separate estate, lie has 
priority over the subsequent execution of 
a separate creditor; 24 Ga. 625; 22 Pick. 
450 ; 9 N. J. Eq. 353 ; 17 N. Y. 300. A sepa¬ 
rate creditor can sell nothing but his debt¬ 
or's interest. An execution against the 
firm, though subsequent, has priority, be¬ 
cause it attaches this paramount right of 
the co-partner. But a firm creditor, with¬ 
out a legal lien, has no standing ; 22 Cal. 
194 ; 17 N. J. Eq. 259 ; 5 Johns. Ch. 417; 9 
Me. 28. But where there is an execution 
against each partner and a subsequent exe¬ 
cution against the firm, and tne sheriff 
seizes ana sells firm goods under the three, 
the proceeds are given first to the joint 
creditor, and the remainder to the separate 
creditors in proportion to each partner’s 
interest; 29 Pa. 90. So in the case of 
judgments against real estate. A judg¬ 
ment on a separate claim has no lien on 
the firm real estate, but only on the part¬ 
ner’s interest. But a firm judgment is a 
lien on a partner’s separate real estate, and 
takes priority over a subsequent separate 
judgment; Ewell’s Lind. Part. *299 ; 17 N. 
Y. 300; 46 la. 461. Partnership creditors 
who have a levy on partnership goods are 
entitled to be paid before a creditor of one 
of the partners, who had a prior attach¬ 
ment on the individual interest of one 
partner; 97 Mo. 145. 

When an assignment for creditors has 
been made by a firm, and also by the part¬ 


ners individually, the holder of a note exe¬ 
cuted by the firm and by the individual 
members is entitled to have the estates of 
the partnership and of each partner kept 
separate, and to receive a dividend from 
each, though the note was given for a firm 
liability; 67 N. W. Rep. (Ia.) 289. 

Duration. Prima facie every partner¬ 
ship is determinable at will. But it may 
be entered into for a definite term by agree¬ 
ment express or implied; Ewell's Lind. 
Part. *121, 418. 

A partnership at will is presumed to con¬ 
tinue so long as the parties are in life and 
of capacity to continue it; 1 Greenl. Ev. § 
42 ; 9 Humphr. 750. See Pabtnkrs. A 
partnership for a term in presumed to con¬ 
tinue during the term, provided the parties 
are in life and of legal capacity to continue 
it. See 7 Mo. 29. If a partnership be con¬ 
tinued by express or tacit consent after the 
expiration of the prescribed period, it will 
be presumed to continue upon the old 
terms, but as a partnership at will; 17 S. 
Si R. 165. But in no case will the law pre¬ 
sume a partnership to exi9t beyond the life 
of the parties; 1 Wils. Ch. 181. When a 
partnership has been entered into for a defi¬ 
nite term, it is nevertheless dissolved by 
death within the term ; Story, Part. § 195. 
The delectus personas is so essentially neces¬ 
sary to the constitution of a partnership 
that even the executors or other represent¬ 
atives of partners themselves do not, in 
their capacity of executors or representa¬ 
tives, succeed to the state and condition of 
partners ; 7 Pick. 237, 238 ; 3 Kent 55 ; 42 
III. 342; 46 Mo. 197. The civilians carried 
this doctrine so far as not to permit it to 
be stipulated that the heirs or executors of 
partners should themselves be partners; 
Domat, lib. 1, tit. 8, s. 2; Pothier, Part. n. 
145 ; though Pothier thinks it binding. 

At common law, the representatives of 
a deceased partner may be made partners 
in his stead either by original agreement 
or by testamentary direction ; Ewell’s Lind. 
Part. *590 ; 47 Tex. 48 E Clauses providing 
for the admission into the firm of a de¬ 
ceased partner’s representatives will, in 
general, be construed as giving them an 
option to become partners, and not as con¬ 
stituting them partners absolutely ; 7 J&rm. 
Conv. 120 ; 1 McCl. & Y. 569 ; 2 Russ. 62. 
The executor of & deceased partner is not 
compelled in such case to become a partner, 
so as to charge the estate with debts in¬ 
curred after the partner’s death ; 168 Pa. 331. 
In any event it must be a new partnership ; 
Pare. Part. 4th ed. § 343 ; 5 Allen 290 ; 32 
Barb. 425 ; 79 Ala. 540; 31 Minn. 186 ; contra, 
46 Conn. 136; 66 Mo. 468 ; 81 Me. 207; 51 
Tex. 578 ; and such is said to be the ten¬ 
dency of modern decisions; Pars. Part. 
Beale’s ed. § 343, n. 

Only.the fund already invested or direct¬ 
ed to be invested by the testator is subject 
to the claims of new creditors; 15 Gratt. 
11; 10 Vcs. 110 ; 47 Tex. 481 ; 135 N. Y. 430 ; 
any direction, in order to charge the gen¬ 
eral assets, must be clear and unambiguous; 
2 How. 577 ; 48 Pa. 275. 

The rule in England is clear that when 
an executor undertakes to participate in 
the business, whether in consequence of a 
testamentary direction or otherwise, he be¬ 
comes personally liable to creditors as a 
partner, in addition to the liability of the 
estate. The common-law relation of part¬ 
nership will not admit of a qualified lia¬ 
bility ; Ewell’s Lind. Part. *593, *604; 11 
Moo. P. C. 198. See 113 N. Y. 586 ; 59 Miss. 
305. But simply taking the profits will 
not charge the executor; L. R. 7 Ex. 218. 
In America, some authorities have declared 
that the executor is not personally liable 
when the testator has directed him to con¬ 
tinue the business, but only when he docs 
so of his own motion ; 4 Ala. 588 ; 33 Md. 
882 ; 39 How. Pr. 82; 48 Pa. 275 ; contra, for 
personal liability of executor ; 8 Conn. 584. 
A simple direction to alio w a fund to remain 
in a partnership may be construed as a 
loan to the survivore; 9 Hare 141. An exec¬ 
utor is not liable personally if he merely 
leaves the estate of his testator in the busi¬ 
ness and takes no part in it; 60 Miss. 867 ; 
48 N. J. L. 129. 
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Dissolution. A partnership may be dis¬ 
solved : 1. By the act of the parties : as by 
their mutual consent ; Pars. Part. § 284; 
08. Ill. 109 ; 3 Kent 54 ; and where no speci¬ 
fied period is limited for the continuance 
of the partnership, either party may dis¬ 
solve it at any time ; 4 Russ. 200 ; 131 Mass. 
312; 70 N. Y. 373; 108U. S. 334 ; 3 Kent 58 ; 
Story, Part. §§ 84, 272. Whether a partner¬ 
ship for a certain time can be dissolved 
by one partner at his mere will before the 
term has expired, seems not to be absolutely 
and definitively settled ; Story, Part. § 275. 
In favor of the right of one partner in such 
cases, see 3 Kent 55; 17 Johns. 525; 3 
Bland, Ch. 074; 55 Mich. 256, per Cooley, 
J.; 58 Pa. 155 ; 108 U. S. 337. Against it, 
see Story, Part. § 275 : 5 Ark. 281 ; 4 Wash. 
C. C. 234 ; Pothier, Part. 152 ; Ewell's Lind. 
Part. *571, note; 20 N. J. Eq. 172; 9 Utah 
236. 

A partner exercising 6uch right would 
be liable for his breach of the partnership 
articles; 55 Mich. 250; 168 U. S. 337, 250. 
As against third persons, a partner may cer¬ 
tainly withdraw from a partnership at his 
pleasure; 3 C. B. v. s. 561. Partners may 
terminate the partnership at any time by 
mutual agreement; 120 111. 166 ; and this 
rnay be inferred from an abandonment of 
the undertaking ; 109 Ill. 94 ; 54 Cal. 403 ; 
but see 16 Pick. 412. The incorporation of 
the partners for a similar business may 
perhaps work a dissolution as by consent. 
See Pars. Part. § 285. Dissolution need 
not be under seal, even though the part* 
nership articles were under seal; Pars. 
Part. § 284. See Partners. 

A partner, who, within the time stip¬ 
ulated in the articles of partnership for 
its continuance, undertakes to dissolve the 
partnership and takes exclusive possession 
of its property and business, is liable to 
account to his co-partner for profits ac¬ 
cording to the partnership agreement; 108 
U. S. 328. 

2. By the act of Ood: as, by the death of 
one of the partners : and this operates from 
the time ot the death ; 3 Mer. 610; 6 Cow, 
441; 0 Conn. 184 ; 2 How. 560 ; 7 Ala. N. 8. 
19; 7 Pet, 594; 17 Pick. 519; 5 Gill 1; 40 
Mich. 343. As to the effect of a provision 
in the partnership articles to the contrary, 
see supra. 

A partnership dissolved by the death of 
one of the partners is dissolved as to the 
whole firm; 7 Pet. 580, 594 ; 31 Minn. 186 ; 
and the reason given for this rule is appli¬ 
cable not only to dissolution by death, out 
to every species of dissolution ; Story, Part. 

3. By the act of law: as by the bank¬ 
ruptcy of one of the partners ; Cowp. 448 ; 

6 Ves. 120 ; 5 Maule & S. 340 ; 45 Miss. 703 ; 
59 Ala. 597; or by the bankruptcy of the 
firm; id.; such dissolution takes place 
when bankruptcy is legally declared, and 
then relates back to the act of bankruptcy ; 
11 Ves. 78. 

4. By a valid assignment of all the part¬ 
nership effects for the benefit of creditors, 
either under insolvent acts ; Colly. Part. 
0th ed.§ 102 ; or otherwise ; 41 Me. 373 ; but 
this is onlyprima facie evidence of dis¬ 
solution which other circumstances may 
rebut; 1 Dali. 380 ; by a sale of the partner¬ 
ship effeots under a separate execution 
against one partner ; 2 V. <fe B. 300 ; 3 Kent 
5v. It is said that this does not constitute 
a dissolution but inevitably leads to it; 
24 Pick. 89; 53 Tex. 540. The mere in¬ 
solvency of one or all of the members of a 
partnership, without a suspension or judi¬ 
cial process, etc., does not of itself operate 
a dissolution; 24 Pick. 89 l 

5. By the civil death of one of the part¬ 
ners; Pothier, Part. n. 147. But the ab¬ 
sconding of a party from the state does not 
of itself operate a dissolution ; 24 Pick. 09. 
See Story, Part. § 298. 

6. By the breaking out of war between 
two states in whioh the partners are domi¬ 
ciled and carrying on trade; 10 Johns. 438 ; 
8 Bland, Ch. 074 ; 50 N. Y. 100 ; 91 U. S. 7. 
See War. 

7 . By the marriage of a feme sole partner \ 
4 Russ. 200 ; 8 Kent 55. This would now, 
in view of the recent married women acts. 


depend upon the lawB of the state; 01 Tex. 
437. The marriage of a male and female 
partner would work a dissolution; 52 
Mich. 3. 

8. By the extinction of the subject-matter 
of the joint business or undertaking; 10 
Johns. 401; and by the completion of 
the business or adventure for which the 
partnership was formed ; Story, Part. § 
280. 

9. By the termination of the period for 
which a partnership for a certain time was 
formed ; Colly. Part. § 105. 

10. By the assignment of the whole of one 

partner's interest either to his co-partner 
or to a stranger ; 4 B. & Ad. 175 ; 17 Johns. 
525; 1 Freem. Ch: 231; 8 W. & S. 202; 45 
Ill. App. 469 ; 28 Fla. 680; where it does 
not appear that the assignee acts in the 
concern after the assignment; 17 Johns. 
525 ; 8 Wend. 442 ; 5 Dana 213 ; 1 Whart. 
381; 2 Dev, Eq. 481. But in England this 
can occur only in partnerships at will. See 
135 U. S. 632. It nas been held that a sale 
by one partner of his interest in the 
firm's property to the other does not neces¬ 
sarily work a dissolution of the firm ; 93 
Mich. 569. In partnerships for a term, 
assignment is a ground for dissolution by 
remaining co-partners, but probably not 
by the transferee. In America, the trans¬ 
feree always has a right to an account; 
Ewell’s Lind. Part. *303 ; 00 Ala, 220 ; 50 
Cal. 615. But see 14 Pick. 322, where it was 
held that such an assignment would not 
ipso facto work a dissolution. See 55 N. J. 
L. 427. “ If a member of an ordinary part¬ 

nership assigns where the partnership is 
at will, the assignment dissolves it, and if 
the partnership is not at will, the assign¬ 
ment may be treated by the other mem¬ 
bers of the concern as a cause of dis¬ 
solution. The assignee of one partner can¬ 
not be made a member of the partnership 
against the will of the other partners, but 
the absolute right to have the affairs of the 
firm at once wound up, when the specified 
duration of the partnership has not yet ex¬ 
pired, may be subject to modification ac¬ 
cording to circumstances.” 135 U. S. 632. 

11. By the award of arbitrators appointed 
under a clause in the partnership articles 
to that effect. See 1 W. Bin. 475 ; 4 B. & 
Ad. 172; 5 Wend. 268. 

The addition of a member to a firm 
creates a new firm and operates as a dis¬ 
solution of the old one. even though 
the business be continued under the old 
firm name, and so does the retirement 
of a member ; 90 Mo. 591. 

A partnership for a term may be dis¬ 
solved before the expiration of the term, 
by the decree of a court of equity 
founded on the wilful fraud or other gross 
misconduct of one of the partners; Pars. 
Part. § 270, § 357; 4 Beav. 502 ; 2 V. & B. 299 ; 
5 Ark. 270 ; 145 U. S. 578: so on his gross 
carelessness and waste in the adminis¬ 
tration of the partnership, and hie exclu¬ 
sion of the other partners from their just 
share of the management; 1 J. & W. 592 ; 
5 Ark. 278; 79 Mien. 290; or persistent vio¬ 
lation of partnership articles ; 41 Fed. Rep. 
841; or the loss of health by a partner; 
Pars. Part. § 300; or the pecuniary inability 
of a partner to fulfil his engagement with 
the others ; id. ; so on the existence of vio¬ 
lent and lasting dissension between the 
partners; 1 la. 537; where these are of 
such a character as to prevent the business 
from being conducted upon the stipulated 
terms; 3 Kent 00, 01 ; and to destroy the 
mutual confidenoe of the partners in each 
other; 21 Beav. 482 ; 20 N. J. Eq. 172. 
Equity will not act on slight grounds ; 58 
Pa. 168. A partner cannot, by miscon¬ 
ducting himself and rendering it impos¬ 
sible for bis co-partners to act in harmony 
with him, obtain a dissolution on the 
ground of the impossibility so created by 
himself; 21 Beav. 493 : 3 Hare 387 ; 84 Ill. 
121. A partnership may be dissolved by 
decree when its business is in a hopeless 
state, its continuance impracticable, and 
its property liable to be wasted and lost; 3 
Kent 00 ; 16 Johns. 491 : 3 K. & J. 78; 18 
Sim. 495 ; 8 Oreg. 84 ; 41 Fed. Rep. 841 ; or 
where there was fraud in inducing a part¬ 


ner to enter into the partnership; id . 

The confirmed lunacy of an active part¬ 
ner is sufficient to induce a court of equity 
to decree a dissolution, not only for the 
purpose of protecting the lunatic, but also 
to relieve his co-partners from the difficult 
position in which the lunacy places them. 
See 1 Cox, Ch. 107 ; 1 Swanst. 514 ; 2 My. & 
K. 125 ; 0 Beav. 324 ; 2 Kay & J. 441 ; 3 Y. 
& C.184; 128 Ill. 256. The same may 
be said of every other inveterate infirmity, 
which has seized upon one of the partners 
and rendered him incompetent to act 
where his personal labor and skill were 
contracted for; 3 Kent 02. But lunacy 
does not itself dissolve the firm, nor do 
other infirmities; 3 Kent58; Story, Part, 
§ 295; this is said to be supported by the 
current of authorities ; Pars. Part. § 362. 
It is, however, contended by Mr. Justice 
Story and by Parker, C, J. r that a clear 
case of insanity ought to effect that result; 
Story, Part. $ 295; 10 N. H. 101. An in¬ 
quisition of lunacy found against a mem¬ 
ber dissolves the firm ; 6 Humph. 85. The 
court does not decree a dissolution on the 
ground of lunacy except upon clear evi¬ 
dence that the malady exists and is in¬ 
curable ; 3 Y. & C. 184; 2 K. & J. 441. 
A temporary illness is not sufficient; 2 
Ves. Sen. 34; 1 Cox 107. A dissolution by 
the court on the ground of insanity dates 
from the decree and not from a prior day ; 
1 Phill. 172; 1 K. & J. 765. 

Actual notice of dissolution must be 
brought home to persons who have been in 
the habit of dealing with the firm ; but as 
to all persons who have had no previous 
dealings with the firm, notice fairly given 
in the public newspapers is deemed suffi¬ 
cient ; Colly. Part. 6th ed. 163, n. See 159 
Pa, 105; 99 Ala. 47 ; 148 Mass. 498. This 
notice is necessary to terminate the agency 
of each partner, and, consequently, his 
powers and liabilities as a member ; 68 N. 
Y. 314; 25 Gratt. 321 ; 47 Wise. 261; 67 Ill. 
106 ; 83 Pa. 148 : 7 Price 193 ; 1 Camp. 402. 
If there is no notice of the dissolution and 
the retiring partner permits the use of his 
name, he is liable for the aots of the con¬ 
tinuing partner; 48 Mo. App. 518. It is 
said that notice of dissolution need not be 
given to one who has sold goods to the firm 
for cash ; 17 Kan. 287 ; 12 N. Y. 283 ; or to 
one who, without the knowledge of the 
firm, has discounted its commercial paper ; 
20 N. Y. 241. 

It is not necessary to give notice of the 
retirement of a dormant partner from the 
firm, if the fact of his being a partner be 
unknown to all the creditors of the firm ; 
if it be known to some, notice to those 
must be given, but that will be sufficient , 

1 Mete. Mass. 19 ; 1 B. & Ad. 11; 5 B, Monr. 
170 ; 30 Pa. 823 ; 37 Ill. 70. See 35 Ala. 242 ; 
07 Ill. 281 ; 3 N. Y. 108 ; 87 Ky. 525. But 
where there were an active and two dor¬ 
mant partners, and the firm retained a soli¬ 
citor in pending litigation, and the dormant 
partners retired, the solicitor never having 
known that they were partners and haviug 
no notice of dissolution, the dormant part¬ 
ners were held liable for the solicitor’s coMs 
incurred after dissolution ; [1897] 2 Q. B. 
397. 

Notice of the dissolution is not necessary, 
in case of the death of one of the partners, 
to free the estate of the deceased partner 
from further liability ; 3 Kent 03 ; 3 Mer. 
614; 17 Pick. 519; 25 Gratt. 321 ; nor is 
notice, in fact, necessary in any case where 
the dissolution takes place by operation of 
law; 3 Kent 03. 07 ; 15 Johns. 57 ; Cowp. 
445 ; 9 Exch. 145. Bankruptcy of a mem¬ 
ber, after dissolution, is notice of dissolu¬ 
tion; 140 Mass. 413. 

One partner may obtain an injunction to 
restrain his co-partner from violating his 
rights under the partnership articles, even 
when the dissolution of the partnership 
articles is not asked ; 54 Fed. Rep. 439. 

If a retiring partner leaves a fil m and the 
remaining partners agree to pay the debts 
and indemnify the outgoing partner, the 
creditors who know these foots and raise no 
objections are bound to treat the outgoing 
partner merely as surety for the debts; 
[1894] A. C. 586. 
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of dissolution, The effect of dis¬ 
solution, m between the partner*, is to ter¬ 
minate all transactions between them as 
partners, except for the purpose of ta kin g a 
general account and winding up the con¬ 
cern ; l Pa. *74 : 3 Kent 8*. As to third 
persona the effect of a dissolution, with no¬ 
tice as stated tupra, is to absolve the part¬ 
ner* from all liability for future transac¬ 
tions, but not for past transactions of the 
Arm; 58 Miss. *80; 51 Cal. 530; 81 Ind. 
2*5 ; 57 Ill. 315 ; 3 Cush. 175 ; 8 M’Cord 878 ; 
4 Munf. *15 ; 5 Mas. 58 ; Harp. 470 ; 4 Johns. 
**4 ; 41 Me. 378. 


It is said that a firm, notwithstanding its 
dissolution, continues to exist so far as may 
be necessary for the winding up of its busi¬ 
ness : 11 Ves. 5 ; 18 id. 57 ; * Russ. *42; 
Ewell's Lind. Part. *217. See 55 N. J. L. 
4*7. The power of the partners subsists 
for many purposes after dissolution: 
among these are— first , the completion 
of all the unfinished engagements of the 
partnership; second, the conversion of 
all the property, means, and assets of the 
partnership existing at the time of the 
dissolution, for the benefit of thoee who 
were partners, according to their respec¬ 
tive shares ; third, the application of the 
partnership funds to the payment of the 
partnership debts; Story, Part. § 826 ; 3 
Kent 57 ; 17 Pick. 519. See 135 U. S. 021. 
But although, for the purposes of winding 
up the concern and fulfilling engagements 
that could not be fulfilled during its exist¬ 
ence, the power of the partners certainly 
subsists even after dissolution, yet, legally 
and strictly speaking, it subsists for thoee 
purposes only ; 5 M. & G. 504 ; 4 M. <fc W. 
481; 10 Hare 453 ; 61 N. Y. 222 ; 49 la. 177 ; 
45 Pa. 49. The surviving members of a 
co-partnership have the legal title to the 
firm property, and the right to dispose of 
its assets, only for the purpose of olosmg the 
business, not to continue it; 66 Hun 628. 

Whether a dissolution of a partnership is 
per se a breach of a contract by the firm to 
employ a person in their service is ques¬ 
tionable; 3 E & N. 981. A contract of 
employment for a year by a firm terminates 
on the dissolution of the firm during the 
year by the death of a partner ; 4 Misc. 
Rep. 99. 

See Club ; Non-Trading Partnership ; 
Secret Partnership; Trading Partner¬ 
ship. 


PARTNERSHIP PROPERTY. 

Apart from statute, the legal title to land 
cannot be vested in a partnership as such, 
it not being recognized as a person at law, 
and consequently, though the property is 
intended to belong to the firm, the legal 
title must be vested in some individual or 
individuals; and so far as the rights of the 
members of the firm,- as such, or of the firm 
creditors, are concerned, it is immaterial 
whether the legal title is in one or more of 
the partners, or in a stranger. (Parsons, 
Partnership, $ 265). In whomsoever the 
legal title may be, such person or persons are 
regarded in equity as holding it m trust for 
firm purposes, that is, for the payment of 
the firm debts and the adjustment of equities 
between the partners. 1 Tiffany, Real 
Prop. 2nd Ed., 660; 135 U. S. 621. See 
Co-Ownership ; Joint Tenancy ; Tenancy 
in Common, etc. 

P AR'l' u HTTION. The act of giving 
birth to a ohild. See Birth. 

PARTUS (Lat.). The child just before 
it is born, or immediately after its birth. 

Offspring. See Maxims, Partus sequitur, 
etc. 

PARTY. See Parties. 

PARTY A fimt 11 *, y i The phrase 
is not technical. They are ordinary English 
words and are to be construed in the ordi¬ 
nary meaning put upon them. 7 6. B. D. 
470. 

One whose interest is adversely affected 
by a judgment. English. 


PARTY TO BE CHARGED. A 

phrase used in the seventeenth section of 


the Statute of Frauds, under which, in the 
case of certain sales, a note or memoran¬ 
dum of the oontraot must be In writing, 
44 signed by the parties to be oharged by 
such oontraot." In the fourth section the 
langusM is 44 by the (mrty to be oharged.” 
It is luud to be sufficient if the signature 
is only by the party against whom the 
oontraot is sought to be enforced ; 6 Gray 
81 ; 90 Chi. 907 ; 42 N. Y. 498; and if a 
written offer be made though accepted by 
parol; L. R. 1 Ex oh. 842; contra, 58 Mioh. 
574. The signature mar be by mark, or 
by initials, or printed, if the printed name 
be Bhown to have been adopted; Tiff. 
Sales 75. If the name be shown to have been 
signed to the writing to authenticate it, it 
is immaterial in whatpart of the writing 
it is placed; L R. 2 H. L 127. An agent 
may be authorised to sign by parol and a 
subsequent ratification proved ; 24 W. Va. 
843; 114 Ind. 311. An auctioneer at a 
publio sale may sign for either party; 7 
East 558 ; 35 N. J. L. 338; and so, ordi¬ 
narily may a broker; 16 Gray 488; and his 
memorandum need not be signed. Within 
tne meaning of a statute of frauds, the words 
“the party to be charged 1 ' mean the vendor, 
in a sale of land ; and unless the vendor sign, 
he may not maintain an action upon the 
writing, even though the vendee has signed 
it. 157 Ky. 607, 163 S. W. 741. 

See Frauds, Statute op ; Note or Mem¬ 
orandum. 

PARTY IN INTEREST. One 

scheduled by a bankrupt as a creditor is 
prima facie a “party in interest” and en¬ 
titled to oppose the granting of a discharge 
although he has not proved his claim. 206 
Fed. 266. 


PARTY-JURY. A jury de medxetate 
lingttce* See Jury. 

PARTY OR PARTIES. The words 
“party” or “parties” are commonly em¬ 
ployed interchangeably in deeds, regardless 
of whether their antecedents are singular or 
plural. 129 Ky. 132, 110 S. W. 412. 

PABTY-WAIiL. A wall erected on 
the line between two adjoining pieces of 
land belonging to different persons, for the 
use of both properties. 2 Washb. R. P. 385. 

A struoture for the common benefit and 
convenience of both the tenements which 
it separates. 118 Ill. 17. 

The phrase ordinarily means a wall of 
which the two adjoining owners are ten¬ 
ants in common. Fmden, Building Leases 
285. But it does not as a matter of Law ne¬ 
cessarily imply a solid structure ; 129 N. Y. 
61. 

It is a wall built by one owner partly on 
the land of another for the common benefit 
of both. The adjoining owners are not 
joint tenants or tenants in common of the 
party wall. Each is possessed in severalty 
of his own soil up to the dividing line, and 
of that portion of the wall wnich rests 
upon it; Dut the soil of each, with the wall 
belonging to him, is burdened with an ease¬ 
ment or servitude in favor of the other, to 
the end that it may afford a support to the 
wall and buildings of such other; 57 Miss. 
748; 33 Pac. Rep. (Or.) 681. 

4 4 The words party wall appear to me to 
express a meaning rather popular than 
legal, and they may, 1 think, be used in 
four different senses. They may mean, 
first, a wall of which the two adjoining 
owners are tenants in common, which is 
the most common and the primary meaning 
of the term. In the next place the term 
may be used to signify a wall divided longi¬ 
tudinally into two strips, one belonging 
to each of the neighboring owners. Then, 
thirdly, the term may mean a wall which 
belongs entirely to one of the adjoining 
owners, but is subject to an easement or 
right in the other to have it maintained as 
a dividing wall between the two tene¬ 
ments. Tike term is so used in some of 
the building acts. Lastly, the term may 
designate a wall divided longitudinally into 
two moieties each moiety being subject to 
a cross-easement in favor of the owner of 


the other moiety." 14 Ch, Div. 192. 

A brick wall which is used in common, 
as the wall of two adjacent properties in a 
oity, is a party-wall, if erected partly on 
the soil of each, and so used for many 
years without question or complaint by 
either ; 48 La. Ann. 1157. 

Party-walls are generally regulated by 
statute. The principles of these acts gen¬ 
erally are that the wall shall be built equal¬ 
ly on the lands of the adjoining owners, 
at their joint expense, but when only one 
owner wishes to use such wall, it is built at 
his expense, and when the other wishes to 
make use of it he pays one-half of its 
value. Each owner has a right to place 
his joists in it and use it for the support of 
his roof. See 4 S&ndf. 480 ; 24 Mo. 69 ; 13 
La. An. 785. When the parly-wall has 
been built, and the adjoining owner is 
desirous of having a deeper foundation k he 
has a right to undermine such wall, using 
due care and diligence to prevent any in¬ 
jury to his neighbor; and. having done so, 
he is not answerable for any consequential 
damages which may ensue ; 17 Johns. 92 ; 
12 Mass. 220 ; 2 N. H. 534. See 1 Dali. 346; 
6 S. & R. 1. An adjoining owner of a party 
wall has a right to increase its height, but 
in doing so is liable for any injury to the 
adjoining building, even though the ad¬ 
dition is being built by a contractor and 
the damages result from a windstorm 
which causes the wall to fall; 50 N. Y. 639; 
68 Hun 293. See 14 Daly 450. 

When such a wall exists between two 
buildings, belonging to different persons, 
and one of them takes it down with his 
buildings, he is required to erect another 
in its place in a reasonable time and with 
the least inconvenience; the other owner 
must contribute to the expense, if the wall 
required repairs, but suoh expense will be 
limited to tne costs of the old wall; 3 Kent 
436 ; 6 Den. 717. See 41 La. Ann. 194. 
When the wall is taken down, it must be 
done with care ; but it is not the duty of 
the person taking it down to shore up or 
prop the house of his neighbor to prevent 
it from falling. If, however, the work be 
done with negligence, by which injury ac¬ 
crues to the neighboring house, an action 
will lie ; 1 M. & M. 362; 15 N. Y. 601. If 
one tenant in common of a party-wall ex¬ 
cludes the other from the use of it by plac¬ 
ing obstacles in it. the only remedy is to 
remove the obstcales ; 14 Ch. Div. 192. 

Where the owner of two contiguous lots 
erects a brick messuage, with a division 
wall, and sells to different purchasers, the 
wall is not a party-wall ; 2 Miles 247; contra, 
6 Duer 17. The right to use a party-wall is 
not lost by lapse of time, even seventy-five 
years : 1 Phila. 366. It can be acquired by 
prescription after a sufficient period ; 80 N. 
V. 614. A party-wall must be built with¬ 
out openings ; 61 Pa. 118; 51 Tex. 480 ; s. 
c. 32 Am. Rep. 627; 6 Mackey 580 ; 71 Hun 
295 ; 159 Mass. 427. A party-wall can only 
be built for mutual support; painting a 
sign on it is unlawful; 2 W. N. C. Pa. 333. 
The principle of party-walls is based upon 
mutual benefit, and does not extend to the 
interior of lots where the adjoining owner 
cannot be expected to build ; 2 Pears. 824. 
Where one built a party-wall, which was 
defective and fell over, injuring the ad¬ 
joining premises, he was held liable to the 
owner oi the premises ; 125 Mass. 232 ; s. c, 
28 Am. Rep. 2*4. Where a building having 
a party-wall is destroyed by fire, leaving the 
wall standing, the easement in the wall 
ceases; 57 Mis9. 746 ; and so where the wall 
becomes unfit either from age or accident; 
24 Or. 10. 

An agreement between adjoining owners 
in relation to a party-wall erected on the 
division lines of their lots is binding on the 
parties and those who purchase subject to 
suoh agreement, and creates cross ease¬ 
ments upon the lot9; 33 Neb. 437 ; 135 N. 
Y. 312; but see 9 S. W. Rep. (Tex.) 205. It 
oreates a covenant running with the land ; 
88 Mo. 524; s. o. 1 L. R. A. 3. But an 
agreement to pay half the cost is merely a 
personal covenant; 115 III. 199. 

By statute in Iowa, Mississippi, Penn¬ 
sylvania, and South Carolina, and in the 
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District of Columbia, one adjacent owner 
may build over his neighbor's line, without 
compensating him, except that the latter 
may, when he pleases, use the wall so 
built, upon paying for it. The cases should 
be read with a view to the statutes. The 
regulation of party walls is a very ancient 
form of exercise of the police power, and 
came to Pennsylvania from the customs of 
London, like so many other parts of our 
early law. Those interested will find the 
subject discussed in a note- in 7 Amer. L. 
Reg. N. ft. 10. But such regulation, as it 
exists in Pennsylvania and some other 
states, is an interference with the rights 
and enjoyment of property, sustainable 
only on the police power, and therefore to 
be governed and measured by the strict 
extent of the statutory grant; 146 Pa. 636. 
The provincial act of 1692 in Massachusetts, 
similar to the Pennsylvania act, was held 
void as contrary to the bill of rights; 139 
Mass. 29, a case cited by counsel, but not 
followed, in 16 W. N. C. Pa. 83. But it 
has also been said that there can be no 
available objection to the principle upon 
which the law of party-walls is based. It 
has constituted a part of the law of France 
for ages. The principle is no invasion of 
the absolute right of property. PerLowrie, 
J., in 23 Pa. 36. 

See Lateral Support. 

PABVA SERJEA NtIA. Petty ser- 
jeanty. See Serjeanty. 

PABVISE. A legal disputation or 
moot among students at law. English. 

PABVuM CAPE. See Petit Cape. 

PASS, A certificate given to a slave, 
by his master or mistress, in which it is 
stated that he is permitted to leave his 
home with tlieir authority. The paper on 
which such certificate is written. 

In Practice. To be given or entered : 
as. let the judgment pass for the plaintiff. 

To become transferred : thus, the title to 
goods passes by the sale whenever the 
parties have agreed upon the sale and the 
price, and nothing remains to be done to 
complete the agreement; 1 Bouvier, Inst, 
n. 939. 

To decide upon. When a jury decide 
upon the rights of the parties, which are 
in issue, they are said to pass upon them. 

The constitution of various states forbid 
the iksue of free passes on railroads, except 
in certain cases, as does the Interstate 
Commerce Act. See Interstate Com¬ 
merce Commission. 

PASS AND REPASS. The phrase 
has been held to mean going and return¬ 
ing over the road once only. 34 J. P. 823. 

PASS-BOOK. In Mercantile Law. 
A book used by merchants with their cus¬ 
tomers, in which an entry of goods sold 
and delivered to a customer is made. 

It is kept by the buyer, and sent to the 
merchant whenever he wishes to purchase 
any article. It ought to be a counterpart 
of the merchant's books, as far as regards 
the customer’s account. 

The term pass-book is given to a small 
book made up from time to time from the 
banker's ledger and forwarded to the cus¬ 
tomer : this is not considered as a state¬ 
ment of account between the parties : yet 
when the customer neglects for a long 
time to make any objection to the correct¬ 
ness of the entries, he will be bound by 
them ; 2 Atk. 252 ; 2 D. A C. 534 ; 2 M. A 
W. 2. 

A depositor in a bank, who sends his 
pass-book to be written up and receives it 
back with entries of credits and debits and 
his paid checks as vouchers for the latter, 
is bound to examine with due diligence 
the pass-book and vouchers, and to report 
to the bank without any unreasonable 
delay any errors which may be discovered 
in them ; and if he fails to do so and the 
bank is thereby misled to its prejudice, he 
cannot afterwards discredit the balance as 
shown by the pass-book. If a depositor 
delegates the examination, to a clerk 
without proper supervision he will not be 


protected from low if it turns out 
without his knowledge the clerk b ad com¬ 
mitted forgery in raising the amounts of 
some of the checks, and thereby misled 
the bank to its prejudice, in spite of due 
care on the part of its officers ; 117 U. 8. 96. 

PASSAGE. Properly a way over 
water. Where a seaman shipped for a 
voyage to foreign parts, and at the ter¬ 
mination of the voyage was provided with 
a passage to a port within the United 
Kingdom, but not the one from which he 
originally shipped, he was held to have 
been provided with a passage home, within 
the meaning of the Merchant Shipping 
Act; [1897] 1 Q. B. 712. 

In Legal Use. Passage is spoken, 
chiefly, of laws ; and is nearly equivalent to 
enactment. Spoken of a law, “prior to the 
passage’ ’ means prior to the going into 
effect. Abbott; 1 Iowa, 435. The time of a 
passage of a statute is when the act has gone 
through ail the constitutional forms, includ¬ 
ing the approval of the governor. Id.; 33 
Pa. St. 202. “Forty days from its passage," 
referring to a statute, means forty days from 
the signature by the governor, or passage 
over his veto, or expiration of time for its 
return, if neither signed nor vetoed. Id.; 3 
Heisk. 442. 

The easement of passing over a piece of 
private water, analogous to a right of way 
over land. R. & L. Diet. Yelv. 163. Also, 
a voyage upon a ship or other vessel navi¬ 
gating the sea, or some large lake or river. Id. 
See Final Passage. 

PASSAGE COURT. An anoient 
court of record in Liverpool, onoe called 
the “ mayor’s court of pays sage,” but now 
usually called the M court of the passage of 
the borough of Liverpool." M. cb W. 

Up to 1835 it was also called the Borough 
Court of Liverpool. It was formerly held 
before the mayor and bailiffs of the borough ; 
but the Court of Passage Act, 1834 provided 
that the court should not sit without a legal 
assessor, and that the attendance of the 
mayor and bailiffs was unnecessary; and 
now, under the act of 1893, the assessor is 
the presiding judge, and has the powers of 
a judge of the High Court sitting at Nisi 
Prim 9 r in chambers. He must be a bar¬ 
rister of not less than seven years’ standing. 

The court has jurisdiction in personal 
actions to any amount where any defendant 
resides or carries on business within the 
jurisdiction or, by leave of the court, when 
any part of the cause of action arose therein * 
but no action under £20 can be commenced 
in the court if the County Court has juris¬ 
diction. The High Court has power to 
order certain actions of contract to be tried 
in the Passage Court, and may in certain 
cases remit to it actions of tort. The court 
has jurisdiction in Admiralty similar to and 
co-extensive with that of the County Court 
of Lancaster at Liverpool. 

This court is a remarkable instance of the 
adaptation to the needs of a great modern 
city of a court with an antiquated procedure 
which in remote times had served the needs 
of a village such as Liverpool was. Byrne. 

PASSAGE-MONEY. The sum claim¬ 
able for the conveyance of a person, with 
or without luggage, on the water. 

The difference between freight and pas- 
sage-money is this, that the former is claim¬ 
able for the carriage of goods, and the 
latter for the carriage of the person. The 
same rules whioh govern the claim for 
freight affect that for passage-money; 9 
Chitty, Com. Law 424; 1 Pet. Adm. 126; 
8 Johns. 885. See Common Carriers of 
Passengers. 

PASS AGIO. An anoient writ ad¬ 
dressed to the keepers of the ports to per¬ 
mit a man who had the king's leave to 
pass over sea. Reg. Orig. 193. 

PASSAGIUK REGIS. A voyage or 
expedition to the Holy Land made by the 
kings of England in person. Cowell. 

PASSATOR. He who has the interest 
or command of the passage of a river ; or 


a lord to whom a duty is paid for passage. 
Wharton. 

PASSENGER. One who hjm taken a 
place in a public conveyance, by virtue, of 
a contract, for the purpose of being trans¬ 
ported from one place to another, on the 
payment of fare or its equivalent. 132 Pa. 

I. See 96 id. 267. 

The purchase of a ticket and the entry 
by a person on the premises or accommo¬ 
dations of the carrier creates the relation 
of passenger and carrier with all its rights, 
duties, and obligations; 104 Ill. 290 ; 9 
Am. A Eng. R. R. Cas. 264 ; 37 la. 264; 
so does entry on the premises with the 
intention of buying a ticket; 40 Barb. 546 ; 
89 Va. 639. 

A carrier is not liable to one who rides 
by stealth; 88 Ill. 427; or who is a tres¬ 
passer ; 91 Mo. 832; although invited to 
ride by an employe of the carrier; 76 
Tex. 174. Express messengers and mail 
olerks are passengers; 15 N. Y. 444 ; 90 
Pa. 256; but not a voluntary assistant to 
an express messenger or mail clerk; 12 
Am. Rep. 475; or a newsboy permitted to 
ride free; 69 Pa. 210; 60 Mo. 418; or an 
employe of the carrier who rides free be¬ 
tween his home and place of employ¬ 
ment ; 30 Kan. 689. 

One who travels free; 14 How. 468 : on 
an annual pass; 17 So. Rep. (La.) 503; 
or on a drover's pass; 51 Pa. 316; is entitled 
to the same care as the holder of a regular 
ticket; even if he expressly assumes the 
risk of accident; 170 Pa. 45; but an em¬ 
ploye travelling on a free pass containing 
a stipulation that the company will not be 
liable cannot recover for injuries; 34 N. 

J. L. 513. 

A passenger voluntarily riding in a bag¬ 
gage car, or other dangerous place, even 
by permission of the conductor, cannot 
reoover for injuries ; 14 Allen 429 ; 92 Pa. 
21; 55 Tex. 88; but it has been held that 
the permission of the conductor justifies 
such conduct in the passenger; 20 Minn. 
135; 1 Duer 571; so of permitting a pas¬ 
senger to ride on a freight train ; 115 lnd. 
435. 

A passenger is bound by the reasonable 
rules of a carrier; 55 Ill. 185; 11 Fed, 
Rep. 688 ; 41 Am. Dec. 472; which do not 
violate the obligation of the contract; 142 
Mass. 40; 26 Am. A Eng. R. R. Cas. 54. 
Whether such rule is reasonable is a ques¬ 
tion for the court; 18 Am. A Eng. K. R. 
Cas. 356 ; 92 Mo. 359 ; 48 Ill. 420; 14 Lea 
128; 20 N. Y. 127 ; but it has been held to 
be one for the jury ; 4 Fed. Rep. 87; 41 
Am. Dec. 472. A passenger who places 
his arm outside the car window and is in¬ 
jured cannot recover; 36 L. R. A. (Ky.) 
128; see 56 Alb. L. J. 250; but it is not 
contributory negligence for a passenger 
on a crowded train to ride on the plat¬ 
form ; Ky. L. Rep., July 15, 1897. 

Provisions have been made by the 
United States laws for the health and 
safety of passengers by sea. See acts 
March 2, 1847; Jan. 81, 1848; May 17, 
1848; 11 Stat. 127, 149, 210. 

Seamen have no right, even in cases of 
extreme peril, to sacrifice the lives of pas¬ 
sengers, for the sake of preserving tneir 
own; Fed. Cas. 15, 883. 

See Negligence; Baggage; Ticket; 
Common Carriers of Passengers ; Sleep¬ 
ing Car ; Railroad. 

PASSENGER SHIP. "Every de¬ 
scription of sea-going vessel carrying one 
or more passenger or passengers on any 
voyage from any place in Her Majesty’s Do¬ 
minions to any place whatever.” 52 A 53 
Viet. c. 29. 

This means for the purposes of the English 
Merchant Shipping Acts, every ship pro¬ 
pelled by mechanical power carrying pas¬ 
sengers to, from or between any places in 
the United Kingdom except steam ferries 
working in chains. Byrne. 

PASSENGER TRAIN. “ A train ad¬ 
vertised to take passengers generally,— 
people travelling from place to place,— 
upon the terms and in the manner ordina* 
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riiv applicable to snob passenger*.*’ W L. 
J Q. B. 535. 

PAS3IAGIAJUUS. Aferrymau. Ja¬ 
cob. 

PASSIM. In various places. Used 
with regard to an author, boot, statute, etc., 
in such a reference as “see the Trade Marks 
Act, 1905, passim.” 

PASSION. “Passion” is the state of 
mind when it is powerfully acted upon and 
influenced by something external to itself; 
the state of any particular faculty, which, 
under such conditions, becomes extremely 
sensitive or uncontrolably excited. Ill S. 
W. 681.See Heat of Passion. 

PASSIVE. See Debt ; T^ust. 

PASSIVE TBU8T. See Naked 

Trust ; Trust. 

PASTIME. A bet on an election, can¬ 
not, with strict propriety of language, be 
dominated, a bet on any game, sport, or 
“pastime” whatever. 2 Dana (Ky.) 347. 

PASSPORT (Fr. passer, to pass, port, 
harbor or gate). In Maritime Law. A 
paper containing a permission from a neu¬ 
tral state to the captain or master of a 
ship or vessel to proceed on the voyage 
proposed. It usually contains his name 
and residence, the name, property, descrip¬ 
tion, tonnage, and destination of the ship, 
the nature and quantity of the cargo, the 
place from whence it comes, and its desti¬ 
nation. with such other matters as the 
practice of the place requires. 

It is also called a sea-brief, or sea-letter 
(q.n.). But Marshall distinguishes sea-let¬ 
ter from passport, which latter, he says, is 
pretended to protect the ship, while the 
former relates to the cargo, destination, 
etc. See Jacobs, Sea-Laws 66, note. 

This document is indispensably necessary 
in time of war for the safety of every neu¬ 
tral vessel; Marsh. Ins. 317, 406 b. 

A Mediterranean pass (q v.), or protec¬ 
tion against the Barbary powers. 

A document granted in time of war to 
protect person* or property from the gen¬ 
eral operation of hostilities. Wheat. Int. 
Law, 3d Eng. ed. § 408; 1 Kent 161 ; 6 
Wheat. 3. 

In most countries of continental Europe 
passports are given to travellers. These 
are intended to protect them on their jour¬ 
ney from all molestation while they are 
obedient to the laws. The secretary of 
state may issue, or cause to be issued in 
foreign countries by such diplomatic or 
consular officers of the United States, and 
under such rules as the president may pre¬ 
scribe, passports, but only to citizens of 
the United States ; R. S. §§ 4075^4076. See 
Safe Conduct. 

PASTURES. Lands upon which 
beasts feed themselves. By a grant of pas¬ 
tures the land itself passes. 1 Thomas, Co. 
Litt. 203. 

PATENT. A grant of some privilege, 
property, or authority, made by the gov¬ 
ernment or sovereign .of a country to one 
or more individuals. Phillips, Pat. 1. 

As the term was originally used in Eng¬ 
land, it signified certain written instru¬ 
ments emanating from the king and sealed 
with the great seal. These instruments 
conferred grants of lands, honors, or fran¬ 
chises ; they were called letters patent, 
from being delivered open, and by way of 
contradistinction from instruments like the 
French lettres de cachet , which went out 
sealed. 

In the United States, the word patent is 
sometimes understood to mean the title- 
deed by which a government, either state 
or federal, conveys its lands. But in its 
more usual acceptation it is understood as 
referring to those instruments by which 
the United States secures to inventors for 
a limited time the exclusive right to tiieir 
own inventions. 

The granting of exclusive privileges by 


means of letters patent was a power which 
for a long time was greatly abused by the 
sovereigns of England, 'ilie sole right of 
dealing in oertain commodities was in that 
manner conferred upon particular individ¬ 
uals, either as a matter of royal favor or 
as a means of replenishing the royal treae- 
ury. These exclusive privileges, which 
were termed monopolies, became ex¬ 
tremely odious, and, at an early date, met 
with the most determined resistance. One 
of the provisions of Magna Charta was in¬ 
tended to prevent the granting of monopo¬ 
lies of this character ; and subsequent pro¬ 
hibitions and restrictions were enacted by 
parliament even under the most energetio 
and absolute of their monarchs. See Ha)- 
lam, Const. Hist. 158, 205. 

Still, the unregulated and despotic power 
of the crown, which reached its height in 
Elizabeth’s reign, proved, in many in¬ 
stances, superior to the law, until the reign 
of James I., 1623. when an act was passed, 
known as the Statute of Monopolies, 21 Jac. 
l,ch. 3, which entirely prohibited all grants 
of that nature, and abolished existing 
monopolies. But the king was permitted 
to secure by letters patent to the inventor 
of any new manufacture, the sole right to 
make and vend the same for a term not 
exceeding fourteen years. Since that time 
the power of the monarch has been so far 
controlled by the law that the prohibition 
contained in the Statute of Monopolies has 
been fully observed, and under that statute 
has grown up the present system of British 
patent law, from which ours has to a great 
extent being derived. See Rob. Pat. §§ 1- 
8. See 12 Law Quart. Rev. 141, as to tbe 
earliest grants of privileges in England and 
the early historv of patent law. 

The constitution of the United States con¬ 
fers upon congress the power to pass laws 
“ to promote the progress of science and 
useful arts, by securing for limited times 
to authors and inventors the exclusive 
right to their respective writings and dis¬ 
coveries ; ” U. S. Const, art. i. s. 6, cl. 8. 
This right qan, accordingly, be conferred 
only upon the authors and inventors 
themselves ; but it rests with congress to 
determine the length of time during which 
it shall continue. Congress at an early day 
availed itself of the power. The first act 
passed was that which established the 
patent office, on the 10th of April, 1790. 
There were several supplements and modi¬ 
fications to this law, namely, the acts 
passed February 7, 1798. June 7, 1794, 
April 17, 1800, July 3, 1832, July 13, 1832. 
These were all repealed, by an act passed 
July 4. 1R36, and a new system was estab¬ 
lished. Subsequently other changes were 
made by the acts of March 8. 1837, March 
3. 1889, August 29. 1842. May 27, 1848, 
March 3. 1849, Februarv 18, 1861. March 2, 
1861. Julv 1ft. 1862. March 3. 1863. June 25. 
1864, and March 8, 1865. The act of July 
8,1870, repealed all existing acts. See acts 
of March 3, 1888 (patents to United States 
officers); Feb’y 4, 1887 (pirating patented 
designs) ; Feb’y 9, 1893 (aot establishing 
court of appeals in D. C.) ; March 3, 1897 
various amendments) ; March 3, 1897 
jurisdiction over infringers). 

Letters patent for inventions are grant¬ 
ed for a term of seventeen years. 

The present law does not furnish any 

? ;uarantee of the validity of the title con- 
erred upon the patentee. The patent is, 
nevertheless, prima facie evidence of its 
own validity ; 1 Stor. 836; 14 Pet. 458 ; 2 
Blatchf. 229 ; as also for a defendant as 
tending to show non-infringement, in some 
cases. See 15 How. 252. 

The exolusive right of the patentee did 
not exist at common law ; it is created by 
aots of congress ; and no rights can be ac¬ 
quired unless authorized By the statute 
and in the manner it prescribes; 10 How. 
494; 19 id. 195; 137 U. S. 41. The power 
granted by the patent is domestic in its 
character, and confined within the limits 
of the United States ; consequently it does 
not extend to a foreign vessel lawfully en¬ 
tering one of our ports, where the patented 
improvement was placed upon her in a for¬ 
eign port and authorized by the laws of the 


country to whioh she belongs ; 19 How. 188. 

Of the subject-matter of a patent. The 
aot of July 8, 1870, see. 24, provides for the 
granting of a patent to the first inventor 
or disooverer of any new and useful art, 
maohine, manufacture, or composition of 
matter, or any new and useful improve¬ 
ment thereof, not known or used bv others 
in this country, and not patented, or de- 
soribed in any printed publication in this 
or any foreign oountry before his invention 
or discovery thereof, and not in public use 
or on sale for more than two years prior to 
his application, unless the same is proved 
to have been abandoned. By act of March 
8, 1897 (to go into effect January 1, 1898), 
amending this seotion, the patenting or 
publioation of an invention in a foreign 
oountry, if more than two years before the 
application in this oountry bars a patent. 
There are four olasses of inventions which 
may be the subjects of patents; first, an 
art; second , a machine ; third , a manu¬ 
facture ; and, fourth , a composition of 
matter. In Great Britain, as we have 
seen, letters patent granting exclusive 
privileges can be issued only to the in¬ 
ventors of a “new manufacture.” But 
the courts in defining the meaning of the 
term, have construed the word “manu¬ 
facture ” to be coextensive in signification 
with the whole of the four classes of inven¬ 
tions thus reoognized by our law. An art 
or process, a machine, and a composition 
of matter are all regarded there as manu¬ 
factures. The field of invention in Great 
Britain is, therefore, coincident with that 
provided by our law, and the legal subject- 
matter of patents is the same in each 
.country ; 2 B. & Aid. 349; 2 M. & W. 544. 
But. inasmuch as we have three other 
olasses of inventions, the term “ manufact¬ 
ure ” has a more limited sijgnification here 
than it receives in Great Britain. See in- 
fra. 

A process is an art or method by which 
any particular result is produced. Where 
a result or effect is produced by chemical 
action, by the operation or application of 
some element or power of nature, or of one 
substance to another, such modes, methods, 
or operations are called processes. A new 
process is usually the result of discovery ; 
a machine, of invention. Tbe arts of tan¬ 
ning, dyeing, vulcanizing india-rubber, 
smelting ores, etc., are usually carried on 
bv processes, as distinguished from ma¬ 
chines. But tbe term process is often em¬ 
ployed more vaguely in a secondary sense 
in which it cannot be the subject of a pat¬ 
ent. Thus, we say that a board is under¬ 
going the process of being planed, grain of 
being ground, iron of being hammered or 
rolled. Here the term is used subjectively 
or passively, as applied to the material 
operated on, and not to the method or mode 
of producing that operation, which is by 
mechanical means, or the use of a machine 
as distinguished from a process. In this 
use of the term it represents the function 
of a machine, or the effect produced by it 
on the material subjected to the action of 
the machine, and does not constitute a pat¬ 
entable subjeot-matter, because there can¬ 
not be a valid patent for the function or ab¬ 
stract effect or a machine, but only for the 
machine which produces it. 15 How. 287. 

“ A process is a mode of treatment of 
certain materials to produce a given result. 
It is an act, or senes of acts, performed 
upon the subject-matter, to be transferred 
and reduced to a different state or thing. 
... In the language of the patent law, it 
is an 4 art.* The machinery pointed out as 
suitable to perform , the process may or may 
not be new or patentable ; whilst the pro¬ 
cess itself may be entirely new’, and pro¬ 
duce an altogether new result. The pro¬ 
cess requires that certain things should be 
done with certain substances, and in a cer¬ 
tain order ; but the tools to be used in do¬ 
ing this may be of secondary consequence.” 
94 U. 3. 788. The term process- is not used 
in the patent statutes, but it has been uni¬ 
formly held that there may be a patent for 
a process; 102 U. S. 727. A process may 
be new though the apparatus is old; 122 
U. S. 413; 21 Fed. Rep. 811. The process 


by which an article is produced and the 
product are two different inventions; 7 
Fed. Rep. 218. The new combination of 
old processes constitutes a new process; 18 
Fed. Rep. 172; 7E.& B. 726. 

Letters patent for a process irrespective 
of the particular mode ot form of apparatus 
for carrying it into effect are granted un¬ 
der the laws of the United States. Who¬ 
ever discovers that a certain useful result 
will be produced in any art, machine, man¬ 
ufacture, or composition of matter, by the 
use of certain means, is entitled to a patent 
for it, provided he specifies the means be 
usee in a manner so full and exact that any 
one skilled in the science to which it apper¬ 
tains can, by using the means he specifies, 
without any addition to or subtraction from 
them, produce precisely the result he dis¬ 
covers ; 102 U. S. 727. 

Processes of manufacture which involve 
chemical or other similarly elementary ac¬ 
tion are patentable, though mechanism 
may be necessary in carrying out the pro¬ 
cess, while those which consist solely in the 
operation of a machine are not, and where 
such mechanism is subsidiary to the chem¬ 
ical action, the fact that the patentee may 
be entitled to a patent upon the mechanism, 
does not impair his right to the patent for 
the process. A valid patent cannot be ob¬ 
tained for a process which involves nothing 
more than the operation of a piece of mech¬ 
anism, that is to say, for the function of 
a machine ; 158 U. S. 68. 

To procure a patent for a process the in¬ 
ventor must describe his invention with 
sufficient clearness to enable those skilled 
in the matter to understand what the pro¬ 
cess is, and must point out some practiable 
way of putting it into operation; but he 
need not bring the art to the highest de¬ 
gree of perfection ; 126 U. S. 1. It must 
first be reduced to practice; Rob. Pat. §. 
171 ; 30 Fed. Rep. 63. 

Where a patent clearly shows and de¬ 
scribes the functions of a certain process, 
no other person can afterwards patent that 
process; 21 Fed. Rep. 580. Where the pro¬ 
cess is described with the method of oper¬ 
ation of a machine, the machine alone is 
patentable ; 32 Fed. Rep. 221 ; the product, 
unless itself new, is not patentable ; id. 

A machine is any contrivance which is 
used to regulate or modify the relations 
between force, motion, and weight. 

41 The term machine includes every 
mechanical device or combination of me¬ 
chanical powers and devices to perform 
some function and produce a certain Affect 
or result ;** 15 How. 267 ; but when the ef¬ 
fect is produced by chemical action, or by 
the application of some element or power 
of nature, or of one substance to another, 
such methods or operations are called pro¬ 
cesses ; 4 Fish. Pat. Cae. 175. 

A machine is an instrument composed of 
one or more of the mechanical powers, 
and capable, when set in motion, of pro¬ 
ducing, by its own operation, certain pre¬ 
determined physical effects. Rob. Pat. § 
173. A machine differs from an art in 
that the act or series of acts which con¬ 
stitute the art become, in the machine, in¬ 
separably connected with a specific phys¬ 
ical feature. The art is the primary con¬ 
ception, the machine the secondary. A 
machine differs from all other mechanical 
instruments in that its rule of action re¬ 
sides within itself. The structural law of 
a machine is its one enduring and essential 
characteristic. Rob. Pat. §. 175 ; 1 Fish. 
44. §ee 23 O. G. 1827. 

What are sometimes called the simple 
machines are six in number: the lever, the 
pulley, the wheel and axle, the wedge, 
the screw, and the inclined plane. These 
are sometimes known as the mechanical 
powers, though neither these nor any other 
machinery can ever constitute or create 
power; they can only control, direct, and 
render it useful. 

Machines, as generally seen and under¬ 
stood, are compounded of these simple ma¬ 
chines in some of their shapes and modifi¬ 
cation. Such a combination as, when in 
operation, will produce some specific final 
result, is regarded as an entire machine. 


It is so treated in the patent law ; for al¬ 
though a new machine, or a new improve¬ 
ment of a machine, is an invention, and 
although only one invention can be includ¬ 
ed in a single patent, still several different 
contrivances, each of which is in one sense 
a machine, may all be separately claimed 
in a single patent, provided they all con¬ 
tribute to improve or to constitute one ma¬ 
chine, and are intended to produce a single 
ultimate result; and a new combination of 
machines is patentable whether the ma¬ 
chines themselves be new or old ; 8 Wash 
C. C. 69; 1 Sto. 273, 568 ; 3 Wheat. 464: 2 
Frnh. Pat. Cas. 600. 

Inventions pertaining to machines may 
be divided into four classes: 1. Where the 
invention embraces the entire machine: 
9. Where it embraces one or more of the 
elements of the machine only, as the coulter 
of a plough; 8. Where the invention em¬ 
braces both a new element and a new com¬ 
bination of elements previously used and. 
well known ; 4. Where all the elements of 
the machine are old and the invention 
consists in a new combination. Almost 
all of the modern machines are of the 
fourth class ; 3 Cliff. 689. 

The combination of two existing ma¬ 
chines is patentable ; 18 Pa. 466. 

It has been said that a machine be¬ 
comes entitled to protection by a patent 
only when embodied in an operative in¬ 
strument The expression of the idea in 
language, drawings, or a model, does not 
fulfil the legal requirements. It must be 
constructed of sufficient size, etc., to accom¬ 
plish its purpose; Rob. Pat § 180. But this 
is probably not a correct statement 

A manufacture is a term which is used to 
denote whatever is made directly by the 
hand of man, or indirectly through the in¬ 
strumentality of any machinery which is 
controlled by human power. A commodity 
may be regarded as being in itself a manu¬ 
facture, or as being produced by manu¬ 
facture. 

The term is used in its widest sense in 
the patent law of Great Britain. See 
supra. It has been defined there to be 
“ anything made by the hand of man." 8 
Term 99. 

A manufacture is an instrument created 
by the exercise of mechanical forces and 
designed for the production of mechanical 
effects, but not capable, when set in mo¬ 
tion, of attaining, by its own operation, to 
any predetermined results. It receives its 
rule of action from the external source 
which furnishes its motive power. A 
manufacture requires the constant guid¬ 
ance and control of some separate intel¬ 
ligent agent; a machine operates under 
the direction of that intelligence with 
which it was endowed by its inventor 
when he imposed on it its structural law. 
The parts of a machine, considered sepa¬ 
rately from the machine itself, all kinds of 
tools and fabrics, and every other vendible 
substance, which is neither a complete ma¬ 
chine nor produced by the mere union of 
ingredients, is included under the title 
« manufacture ”; Rob. Pat. § 182. An ar¬ 
ticle of ornament may be a manufacture ; 
20 Blatch. 418; and a bond and coupon 
register in the form of a book; 8 Fed. Rep. 
338; and a wooden pavement; 2 Webst. 
126. The parts of a machine are not 
patentable upon the ground that it makes 
a known article more perfectly than it has 
been made before; ll Blatch. 215. A 
manufacture, if new in itself, may be pat¬ 
entable whether the process or apparatus 
by which it is produced be new or not; 6 
Holmes 206. A manufacture may be an 
invention distinct from the mode of pro¬ 
ducing it; 21 Blatch. 226. Making an 
article by a new process or apparatus is not 
making a new manufacture; 8 Fed. Rep. 
710 ; a new process producing a new manu¬ 
facture may involve two separate inven¬ 
tive acts; 7 Fed. Rep. 218. A new form of 
an old article may be a new manufacture ; 

25 O. G. 601 ; but to perceive a hitherto 
unknown quality in an existing Bubstance 
is not the invention of a new substance ; 

82 Fed. Rep. 81. Although a new process 
for producing an article is patentable, the 


product itself cannot be patented, if it is 
old ; 111 U. S. 298. 

Invention , what constitutes. The general 
rule is that, wherever invention has been 
exercised, there will be found the subject- 
matter of a patent; 1 McAll. 48 ; 5 Blatch. 
46. 


An invention differs from a discovery, 
inasmuch as this latter term is used to 
signify the finding out of something that 
existed before. Thus, we speak of the dis¬ 
covery of the properties of steam, or of 
electricity; but the first contrivance of 
any machinery by which those discoveries 
were applied to practical use was an inven¬ 
tion : tne former always existed, though 
not before known; tne latter did not 
previously exist. 

Although the word “ discovery " is used 
in our statute as entitling the discoverer 
to a patent, still, every discovery is not a 
patentable invention. The discoverer of 
a mere philosophical principle, or abstract 
theory, or elementary truth of science, can¬ 
not obtain a patent for the same, unless he 
applies it to some directly useful purpose. 
The patent can only be for such a principle, 
theory, or truth reduced to practice and 
embodied in a particular structure or com¬ 
bination of parts ; 1 Sto. 285 ; 1 Mas. 187; 
140 U. 8. 481 ; nor can there be a patent 
for a function or for an effect only, but for 
an effect produced in a given manner or by 
given means; 1 Holmes 20; 2 Fish. 229 ; 
or by a particular operation ; 1 Mas. 476 ; 
1 Sto. 270; 1 Pet. C. C. 894; 15 How. 62 ; 


4 Fish. 468; hut a patent covers the means 
employed to effect results; 151 U. S. 166. 
While the end or purpose sought to be ac¬ 
complished by the device is not the subject 
of a patent, the device or mechanical 
means by which the desired result is to be 
secured, is; 150 U. S. 221. An idea is not 
patentable ; a patent is valid only for the 
practical application of an idea ; 8 Blatch. 
535 ; 20 Wall. 498. A principle denotes the 
physical* force employed by an invention. 
It is some natural power or energy which 
operates with uniformity under given cir¬ 
cumstances, and may thus be contemplated 
as rimdient to law. It is a necessary 
factor in every means which produce phys¬ 
ical effects, whether such means be nat¬ 
ural or artificial; Rob. Pat. § 185. 

To be entitled to a patent, a person must 
have invented and ctiscoverea some new 
and useful art, machine, manufacture, or 
composition of matter, or some new and 
useful improvement thereof; and it is not 
enough that a thing is new, in the sense 
that m the shape or form in which it is 
produced, it has not been known, and that 
it is useful, but it must amount to an in¬ 
vention or discovery; 183 U. S. 349 ; 182 
id. 693. 


An invention, to be patentable, must not 
only be new, but must also be useful. But 
by this it is not meant that it must be more 
useful than anything nf the kind previously 
known, but that it is capable of use for a 
beneficial purpose. The word “ useful ” is 
also to be understood in contradistinction 
to 41 pernicious,” or “frivolous.” A con¬ 
trivance directly and mainly calculated to 
aid the counterfeiter, the pickpocket, or 
the assassin, or which would in any way 
be directly calculated to be injurious to the 
morals, the health, or the good order of 
society, would not be patentable. Neither 
would a new oontrivance which was of too 
trivial a character to be worthy of serious 
consideration ; 1 Paine 203 ; 1 Blatch. 872, 
488; 18 N. H. 811; 5 Fish. 896 ; 1 Biss. 862 ; 
8 Fish. 218, 536. 

The patent itself is prima facie evidence 
of utility ; 9 Blatch. 77 ; 8. C. 5 Fish. 48 ; 1 
Bond 212; and its use by the defendant and 
others is evidence of utility ; 1 Holmes 340. 

In the trial of an action for infringement, 
evidence of the comparative utility of the 
plaintiff's machine and the defendant’s is 
inadmissible, except for the purpose of 
showing a’substantial difference between 
the two machines ; 1 Stor. 836. 

A mere application of an old device or 
process to tne manufacture of an article is 
held to constitute only a 44 double use,”Ar.d 
not to be patentable. There must be some 
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now process or machinery used to produce 
the effect ; 3 Sto. 190, 408 ; 3 Curt. 340 ; 13 
RUtch. 101 ; 91 U. S. 87, 150. Sec 134 U. 
S. 888; 185 id, 237; 138 id, 134: 147 id. 
638; 148 id. 547. A combination of old 
elements does not constitute a patentable 
invention, where they are all found, some 
in one and some in another of earlier 
devices for the same purpose, in which 
eaoh element performs the same function 
that it has in the new combination; 137 
U. S. 433 ; 150 id. 331; 133 id. 84B. 

A mere carrying forward of the original 
thought, a change only in form, propor¬ 
tions, or degree, doing the same thing in 
the same way, by substantially the same 
insane, with better results, is not such an 
invention as will sustain a patent ; 152 U. 
S, 100 ; 148 id 547 ; 144 id. 11 ; 138 id. 124 ; 
137 id. 423 ; 133 id. 849 ; and something 
more is required to support one than a 
slight advance over what has preceded it, 
or mere superiority in workmanship or 
tinish; 140 U. 3. 55i 

Inventive skill has been defined as “ that 
intuitive faoulty of the mind put forth in 
the search for new results, or new methods, 
creating what had not before existed, or 
bringing to light what lay hidden from 
vision : it differs from a “ suggestion of 
that common experience which arose spon¬ 
taneously and by a necessity of human 
reasoning in the minds of those who had 
become acquainted with the circumstances 
with which they had to deal.” 113 U. S. 72. 

“ Not every improvement is invention ; 
but to entitle a thing to protection it must 
be the product of some exercise of the in¬ 
ventive faculties, and it must involve 
something more than what is obvious to 
persons skilled in the art to which it 
relates.” 22 Fed. Rep. 841. 

“ An invention, in the sense of the 
patent law, means the finding out—the 
contriving, the creating of something 
which did not exist, and was not known 
before, and which can be made useful and 
advantageous in the pursuits of life, or 
which can add to the enjoyment of 
mankind.” 4 Fish. 12. 

It was never the object of those 
[patent] laws to grant a monopoly for 
every trifling device, every shadow’ of a 
shade of an idea, which would naturally 
and spontaneously occur to any skilled 
mechanic or operator in the ordinary 
progress of manufactures.” 107 U. S. 200, 
Bradley. J. 

“ The law gives no monopoly to industry, 
to wise judgment, or to mere mechanical 
skill in the use of known means, nor to the 
product of either if it be not new. ... It 
is invention of what is new, and not com¬ 
parative superiority or greater excellence 
in what was before known, which tlie law 
protects as exclusive property, and it is 
that alone which is secured W patent.” 
1 O. G. 331. 

“ Originality is the testof invention. If 
that is successfully exercised, its product 
is protected ; and it is immaterial whether 
it is displayed in a greater or less degree, or 
whether the new idea revealed itself to the 
inventor by a sudden flash of thought or 
dawned on his mind after groping his way 
through many and dubious experiments.*’ 
6 BLatch. 195. Whenever a change or device 
is new, and accomplishes beneficial results, 
courts look with favor upon it- The law. 
in such cases, has no nice standard by 
which to gauge the degree of mental power 
or inventive genius brought into play in 
originating the new device. A lucky casual 
thought, involving a comparatively inning 
change, often produces decided ami usetul 
results, and, though the result ol u >mall 
amount of inventive skill, the law <=-_\t-uds 
to it the same protection as if it were the 
product of a lifetime of profound thought 
and most ingenious experiment; 3 Fish. 141. 
The patentee must be un inventor and he 
must have made a discovery. It i» not 
enough tliat a thing shall lie new and that 
it shall be useiul. but it must amount i>< 
an invention or discovery ; 114 U. S. 11. 

The unsuccessful effort of others in the 
same art, to accomplish the same result. 


indicates that the means by which the 
patentee lias produced it are the result of 
inventive skill ; 28 Fed. Rep. 105 ; 29 iff. 248. 
In The Barbed Wire Patent, 143 U. S. 
375, it appeared that the sales of the earlier 
article had been but tentative and slight, 
and those of the patented article enormous. 
In sustaining the patent in suit, Brown, J. T 
said: “Under such circumstances courts 
have not been reluctant to sustain a potent 
to the man who has taken the, final step 
which has turned a failure into a success. 
In the law of patents it is the last step that 
wins. ... It may be laid down aa a 
general rule, though perhaps not an invari¬ 
able one, that if a new combination and 
arrangement of known elements produces & 
new and beneficial result, never attained 
before, it is evidence of invention.” 

The degree of invention is not prescribed 
by the statute ; 69 Fed. Rep. 958; nor is it 
material ; 4 Fed. Rep. 900 ; each case must 
stand on its own facts, but if the patented 
structure is at the head of the evolution in 
its particular art and is a marked improve¬ 
ment on what preceded it. the court should 
surely be predisposed in its favor ;70 Fed. 
Rep. 1006. Courts give a liberal construc¬ 
tion to the law, so as to protect every con¬ 
trivance which can be called new, and 
which proves at all useful. The inventor, 
therefore,' has the benefit of the doubt. 
But it is obvious that there is a limit be¬ 
yond which mere changes cannot and 
ought not to receive this protection ; 3 
Fish. 265. 

Where the question of patentable novelty 
in a device • was by no means free from 
doubt, the court, in view of the extensive 
use to which the patent had been put by 
manufacturers of wagons, resolve<l the 
doubt in favor of the patentee and sustained 
the patent; 14o U. S. 156. While the utility 
of a contrivance, as shown by the general 
public demand for it when made known, 
is not conclusive evidence of novelty and 
invention, it is nevertheless highly per¬ 
suasive in that direction, and in the ab¬ 
sence of pretty conclusive evidence to the 
contrary, will generally exercise control¬ 
ling influence; 27 Fed. Rep. 560: see 4 id. 
900: 36 id. 193 ; in case of doubt it will turn 
the scale : 148 U. S. 556 ; it is better evidence 
of invention than the opinion of an expert 
or the intuition of a iudge ; 34 Fed. Rep. 
336 : but not where public acceptance is the 
plain result of successful business methods 
in creating a market for the article. And 
not when the popularity is not due to any 
patentable feature. The fact that a patented 
device went into immediate use, and sup¬ 
planted all others, cannot be attributed to 
artful advertising, in the case of an article 
such as an electric heater for railway cars, 
which is sold, not to the public, but to 
mechanicians of skill in their art; 82 Fed. 
Rep. 993. But extensive use lias been said 
to oe an unsafe criterion of patentability ; 

U. S. 419. When, in a class of machines 
widely used, it appears that at last, after 
repeated and futile attempts, a machine 
has been contrived which accomplishes the 
result desired, and when a patent has been 
granted to the successful inventor, the 
courts should not be ready to adopt a nar¬ 
row or astute construction, fatal to the 
grant; 151 U. S. 139. 

Simplicity in the device is itself a merit; 

2 Webst. Pat. Cas. 113. Mere suggestions 
from others do not negative the existence 
of patentable invention, unless they cover 
the entire invention ; 5 Ct. of Cl. 1. The 
suggestion by others of a part of a device 
does not show the absence of inventive 
skill as to the whole; 11 Fed. Rep, 505. 

here inventive skill was necessary in 
addition to suggestions of others, the in¬ 
ventor is entitled to a patent; 15 Blatch. 
1G0 : 1 Sto. 336 ; 15 How. 62. To suggest that 
a certain result may be obtained, but with¬ 
out indicating how, is not an invention ; 7 
Biss. 490. Mere experiment is not invention ; 

1 Fish. 17. 

The simplicity of a device and its ap¬ 
parent obviousness after the event, ought 
not to detract from its meritoriousness. 
That it had never been suggested or 
thought of before, and effectually supplied 


the one thing necessary to bring success, 
when before there had been nothing but 
failure, is sufficient within the meaning of 
the patent law ; 61 Fed. Rep. 102. “ The ap¬ 
parent simplicity of a new device often 
leads an inexperienced person to think 
that it would have occurred to any one 
familiar with the subject; but the decisive 
answer is that with dozens and perhaps 
hundreds of others laboring in the same 
field, it had never occurred to any one be 
fore. The practised eye of an ordinary 
mechanic may be safely trusted to see 
what ought to be apparent to every one.’ 
155 U. 9. 597. 

A “double use” ina}' involve invention 
if the second use is an art remote from the 
former use; otherwise, if the new use is 
such that it would occur to a person of 
ordinary mechanical skill; much depends 
upon the nature of the changes required to 
adapt the device to its new use ; ia. 

Study, effort, and experiment are not 
alone enough to constitute inventive skill; 
27 Fed. Rep. 219. Nor is the exercise of 
good judgment; 109 U. S. 633. Nor the 
exercise of the reasoning process ; 23 Fed. 
Rep. 443. Inventiveskilfrequires thought, 
while mechanical skill does not; 24 Blatch. 
163. Small discoveries may involve in¬ 
ventive skill; 27 Fed. Rep. 656. 

The exercise of mechanical skill must 
be considered as it existed at the date of 
the invention ; 31 Fed. Rep. 224. 

It is said by an able writer; These two 
requirements of novelty and utility^ are 
clearly susceptible of proof by evidence; 
and it is deducible from the earlier decisions 
and those which have followed in the same 
line, that a change which involves those 
requirements is an invention within the 
meaning of the patent law with certain well 
defined exceptions. The exceptions are 
that a change, even when new and useful, 
does not amount to invention when it is a 
mere change of form, or in size, or degree, 
or in proportions, or of material, or of lo¬ 
cation, or of arrangement. A mere appli¬ 
cation of an old thing to a new purpose or 
a double use of an old thing is an exception. 
Also a mere application of an old thing to 
perform its usual functions with its usual 
mode of operation, or movement. A mere 
substitution of one old device for another, 
or & duplication of old devices, or a change 
of direction of movement of a moving de¬ 
vice, or discovery of a new property oi 
matter are exceptions. But there are 
changes in each of the above respects 
which are not mere changes, but are sub¬ 
stantial, and amount to invention w'hen 
the changes are new and useful; Renwick, 
Pat. Inv. 4. 

The doctrine of equivalents is treated 
under novelty as a part of Patentable In¬ 
vention ; Rob. Pat. § 245. It is there said 
that equivalent “ signifies the interchange- 
ability of agencies which are known in 
the aits to be capable of serving the same 

f mrpose as integral parts of some particu- 
ar invention. It must be capable of per¬ 
forming the same office in the invention 
as the act or substance whose place it 
supplies; it must relate to the form of 
embodiment alone and not affect in any 
degree the idea of means ; and it must 
have been known in the arts at the date 
of the patent, as endowed with this capa¬ 
bility, or have subsequently become so 
known without the further exercise of 
inventive skill.” Id. §246, See 27 Fed. Rep. 
091; 15 Wall. 187; 3 Bann. <fe Ard. 698. 

A mechanical equivalent exists where 
one device may be adopted instead of 
another bv a person skilled in the art, from 
his knowledge of the art; 1 Fish. 351. 
Equivalents have been said to be “obvious 
and customary ” interchanges; 1 Fish. 64. 
It is a question of fact depending on the 
opinion of experts and on an inspection of 
the machine ; 2 Fish. 31. Itisaquestion of 
use, not of name ; 5 Fish. 1. Equivalents 
may differ in shape: 11 Fed. Rep. 148; a 
substitute in a combination does not cease 
to be an equivalent because, in addition, it 
does something more and better; 3 B. & 
Ard. 101. Only those things can be con¬ 
sidered equivalents for the elements of a 


PATENT 


912 


manufacture which perform the same 
function in substantially the same way ; 
102 U. S. 222. Where no inventive skill 
is shown in the substitute, it is an equiva¬ 
lent ; 103 U. S. 797 ; 96 id. 549. 

Successive patents. * ' No patent can issue 
for an invention actually covered by a 
former patent, especially to the same 
patentee, although the terms of the claims 
may differ. The second patent, in such 
case, although containing a claim broader 
and more generic in its character than 
the specific claims contained in the prior 
patent, is also void. But where the second 
patent covers mattery described in the prior 
patent, essentially distinct and separable, 
and distinct from ‘the invention covered 
thereby, and claims made thereunder, its 
validity may be sustained.” 151 U. S. 186. 
See also 09 Fed. Rep. 257 ; 83 id. 1014. 

An improvement is an addition to or 
alteration in some existing means, which 
increases its efficiency without destroying 
its identity. It includes two necessary 
ideas : the idea of a complete and practical 
operative art or instrument and the idea of 
some change in such art or instrument 
not affecting its essential character but 
enabling it to produce its appropriate re¬ 
sults in a more perfect or economical 
manner ; Rob. Pat. § 210. 

No patent can be granted in the United 
States for the mere importation of an in¬ 
vention brought from abroad ; although it 
i» otherwise in England. The constitu¬ 
tion, as we have seen, only authorizes con¬ 
gress to grant these exclusive privileges to 
the inventors themselves. The mere fact 
of an inventor having obtained a patent 
for a device in a foreign country will not 
prevent his obtaining a patent for the 
same thing here, provided he applies for a 
patent here within seven months from the 
date of the foreign patent (Act of March 
3, 1897). When the foreign patent issues 
before the United States patent issues, the 
latter expires at the same time as the 
former, or, if there be more than one, with 
the former patent having the shortest 
term : but in no case will the term exceed 
seventeen years; 157 U. S. 1. 

Of caveats. See Caveat. 

The caveator can prevent the grant of 
any interfering patent, on any application 
filed within one year from the aay when 
the caveat was lodged in the patent office, 
without his being notified of the appli¬ 
cation and having an opportunity of con¬ 
testing the priority of invention of the 
applicant, by means of an “ interference.” 
which will be treated of hereafter. In 
this way an inventor can obtain a year to 
perfect his invention, without the risk of 
having the patent to which he believes he 
is entitled granted to another in the mean 
time. 

Upon application within one year by 
any other person for a patent covering the 
same invention, it is the duty of the com¬ 
missioner of patents to give notice of such 
application to the person filing the caveat, 
who shall within three months file his 
description, etc. The caveat is filed in the 
secret archives of the office. See 1 Bond 
212: 4 Blatch. 362. A caveat is evidence 
of the date of the invention, but it does 
not necessarily show that the invention 
was then completed. It is not assignable. 
The caveator is not concluded by liis de¬ 
scription of the invention, but may pro¬ 
ceed with his experiments; Rob. Pat. § 
438 et seq. 

Of the application for a patent. When 
the invention is complete, and the in¬ 
ventor desires to apply for a patent, he 
causes a specification to be prepared, set¬ 
ting forth in clear and intelligible terms 
the exact nature of his invention, describ¬ 
ing its different parts and the principle 
and mode in which they operate, and stat¬ 
ing precisely what he claims as new, in 
contradistinction from those parts and 
combinations which were previously in 
use. This should be accompanied bv a 
petition to the commissioner of patents, 
stating the general nature of his inven¬ 
tion and the object of his application. 
One copy of drawings should be attached 


to the specification, where the nature of 
the case admits of drawings; and, where 
the invention is for a composition of mat¬ 
ter, specimens of the ingredients and of 
the composition of matter should be fur¬ 
nished. The specification as well as the 
drawings, must be signed by the appli¬ 
cant and attested by two witnesses; the 
drawings may be signed by an attorney in 
fact; and appended to the specification 
must be an affidavit of the applicant (or 
in case of his death, of his personal repre¬ 
sentatives), stating that he verily believes 
himself to be the original and first in¬ 
ventor of that for w'hich he asks a patent, 
and that he does not know and does not 
believe that the same was ever before 
known or used, and, also, of what country 
he is a citizen. It may be sworn to before 
any person in the United States authorized 
to administer oaths, and, in foreign coun¬ 
tries, before certain officials designated in 
the act. The whole is then filed in the 
patent office. 

A substituted specification covering a 
different invention fixes the date of the 
application ; 27 Fed. Rep. 450. 

Of the examination. As has been al¬ 
ready observed, the act provides for an 
examination whenever an application is 
completed in the prescribed manner. And 
if on such examination it appears that the 
claim of the applicant is invalid and would 
not be sustained by the courts, the appli¬ 
cation is rejected. 

As a general rule, an invention i6 con¬ 
sidered patentable whenever the applicant 
is shown to be the original and first in¬ 
ventor ; and his own affidavit appended to 
the application is sufficient to raise a pre¬ 
sumption that he is the first inventor, 
until the contrary is shown. But if it is 
ascertained by the office that the same 
thing had been invented by anj r other per¬ 
son in this country, or that it had been 

r patented or described in any printed publ¬ 
ication in this or any foreign country, 
prior to its invention by the applicant, a 
patent will be denied Trim. But a mere 
prior invention of the same thing in a 
foreign country, if not patented or de¬ 
scribed in some printed publication, will 
Dot affect his right to a patent here. 
Under the act of March 3, 1897 (taking 
effect Jan. 1, 1898), the patenting or pub¬ 
lication of an invention in any foreign 
country, for more than two years before 
the application in this country, or its pat¬ 
enting in a foreign country by the appli¬ 
cant for more than seven months before nis 
application, bars a patent here. 

The rule that the applicant is entitled to 
a patent whenever lie is shown to be the 
original and first inventor is subject to one 
important exception. If he has, either 
actually or constructively, abandoned his 
invention to the public, he can never af¬ 
terwards recall it and resume his right of 
ownership. 

Abandonment may be by conduct from 
which an intention to abandon will be in¬ 
ferred, or by public use or sale. In the 
former class, it may be before the applica¬ 
tion ; by the application ; or after applica¬ 
tion. Abandonment before application 
may be shown by any conduct from which 
can be inferred an intention to give the 
invention to the pubLic ; as, by throwing it 
aside and not using it; disclaiming any 
right in it, or giving it expressly to the 
public; and by public use of the device for 
even less than two years, taken in connec¬ 
tion with circumstances tending to show 
that the inventor did not intend to secure 
a monopoly; Rob. Pat. § 349. It is a ques¬ 
tion of intention; 2 Blatch. 240; and of 
fact; 10 id. 140. 

An applicant, either by express words in 
his specification, or by a failure to claim 
all of his invention or by unreasonable de¬ 
lay in applying for a revision, may abandon 
the whole or a part of his invention ; and 
after application he can abandon his inven¬ 
tion by withdrawing his application. 

Public use or sale of the invention for 
more than two years before the application 
works an abandonment; 123 U. 5. 267 ; 20 
Fed. Rep. 202; this is a conclusive pre¬ 


sumption ; 9 Blatch. 185; and a single use 
is enough ; 104 U. 8. 338, But this rule 
does not apply to a strictly experimental 
use; 22 Fed. Rep. 780; 19 Fed. Rep. 735; 
12 id. 721 ; no matter how long it had con¬ 
tinued ; 97 U. S. 126. A mere temporary 
use by a few persons as an act of kindness, 
for a limited period, or a use where the 
party using it is bound to secrecy, or is 
actually under the control of the inventor, 
or a use by the inventor in private is not 
within the rule ; 1 Sto. 273. See 1 Fish. 1. 
Such public use, with or without the con¬ 
sent of the subsequent patentee, renders 
the patent invalid ; 123 u. S. 267. 

The sale which works an abandonment 
in this connection must be a sale in the 
usual course of business ; 2 Fed. Rep. 78 : 
and of the completed invention ; id. ; and 
merely placing the device on sale is not 
sufficient; 14 Fed. Rep. 919. A sale on 
trial, to test the invention, is not an aban¬ 
donment, even though warranted ; 11 Fed. 
Rep. 859. 

Use by the inventor for the purpose of 
testing the machine, in order to devise 
means for perfecting its operation, is ad¬ 
missible where, as incident to such use. the 
product of its operation is disposed of by 
sale; such use aoes not change its char¬ 
acter ; but where the use is mainly for the 
purposes of trade and profit and the experi¬ 
ment is merely incidental to that, the 
principle, and not the incident, must give 
character to the use. The thing implied 
a9 excepted out of the prohibition may be 
characterized as substantially the purpose 
of experiment; 123 U. S. 249. 

Where an invention was complete and 
capable of producing the result sought to 
be accomplished, and the construction and 
mode of operation and use of the mechan¬ 
ism were necessarily known to the work¬ 
men who put it into safes, which were the 
articles in question, where it was hidden 
from view after the safes were completed 
and no attempt w T as made to expose the 
mechanism and thus prove whether or not 
it was efficient, it was held that it was not 
an experimental use; 107 U. S. 90. If an 
inventor, after having made his device, 
iyes or sells it to another to be used by the 
onee or vendee without limitation or re¬ 
striction or injunction of secrecy, and it is 
so used, such use is public even though con¬ 
fined to one person ; 104 U. S. 333. where 
the inventor of a connecting tie for rails 
used the device in constructing a cable 
road and reserved no future control over 
it, and had no expectation of making any 
material changes in it, and never examined 
it to see whether it was defective or could 
be improved, it was held that it was a 
public use so as to defeat the patent; 140 
U. S. 210. But where the inventor of a 
wooden pavement himself constructed an 
experimental pavement which was used for 
six years before the patent was applied for, 
and it appeared that he built it at his own 
expense and went to see the effect of traffic 
upon it and its durability, and examined 
it almost daily, it was held that this 
was an experimental use ; 97 U. S. 120. 
Where the invention is a machine, such as 
a grist mill, its experimental use does not 
cease to be so because its products have 
been sold. But if the inventor allows his 
machine to be used by other persons gen¬ 
erally, with or without compensation, or 
if it by his consent put on sale for such use, 
then it will be in public use and on public 
sale, within the act; 146 U. S. 223. Where 
there is no evidence of use or sale of the 
invention, which was a method of driven 
wells, by the applicant before liis applica¬ 
tion. or by others with his consent, except 
putting down a single well, it was held that 
the use was merely experimental; 122 U. 
S. 71, 

The abandonment extends only to the 
exact invention publicly used or sold; 2 
Fed. Rep. 78. 

An inventor wdiose application for a 
patent has been rejected by the patent 
office and withdrawn by him. and who, 
without substantial reason or excuse, omits 
for eight years to reinstate or renew it, 
during which time many patents embody- 
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ing the •ubatano© of the invention am 
granted to other persona, must be held to 
have abandoned the invention; 118 U. S. 88. 

A delay of 13 Yean in the patent office, 
was held, under the circumstances, not to 
invalidate a patent; 187 U. S. 885. 

By the act of March 3, 1807. it is 
provided that the failure to apply for a 
patent in this country for more than seven 
months after the inventor’s application in 
a foreign country, bare the patent. And, 
by the same act, a failure to oomplete an 
application and prepare it for exa min ation 
within one year after its filing, and a 
failure to prosecute the same within one 
year after action in the offioe, of which 
notioe shall have been given, works an 
abandonment, unless the commissioner be 
satisfied that the delay was unavoidable ; 
but these provisions do not apply to 
patents granted or applications filed prior 
to January 1, 1896. 

If the application or any claim is reject¬ 
ed, the specification or the claim may be 
amended and a second examination re¬ 
quested. If again rejected, an appeal 
may be taken to the examiners-in-chief. 
If rejected by them, an appeal lies to the 
commissioner; and if rejected by him, an 
appeal may be taken to the court of ap¬ 
peals of the District of Columbia, upon 
notice to the commissioner, and filing the 
reasons of appeal in writing. If all this 
proves ineffectual. the applicant may 
still file a bill in equity in the circuit court 
to compel the allowance of his patent. 

All the proceedings before the patent of¬ 
fice connected with the application for a 
patent are ex parte , and are kept secret, 
except in cases of conflicting claims, which 
will be referred to below. 

Of the date of the patent. The patent 
usually takes date on the day it issues; 
every patent shall bear date as of a day not 
later tnan six months from its allowance 
and notice to the applicant. 

The date of the application and not the 
date of the patent, controls in determining 
the legal effect to be given to two patents 
issued at different dates to the same inven¬ 
tor, and the order in which they are to be 
considered ; 143 U. S. 27o. 

The conception of an invention consists 
in the complete performance of the men¬ 
tal part of the inventive act. While this 
in theory necessarily precedes the physical 
reduction to practice, it in fact also em¬ 
braces whatever of thought and skill the 
inventor may have exercised in bringing 
the invention to that point where reduct¬ 
ion to practice can begin ; Rob. Pat. § 376 ; 
and the date of the conception is the date 
when the idea of means, including all the 
essential attributes of the invention, be¬ 
comes so clearly defined in the mind of the 
inventor as to be capable of exterior expres¬ 
sion ; Rob. Pat. § 80. The true date of in¬ 
vention is at the point where the work of 
the inventor ceases and the work of the 
mechanic begins ; 18 O. G. 520. 

Whoever first perfects a machine and 
makes it capable of useful operation is en¬ 
titled to a patent; an imperfect and in¬ 
complete invention resting in theory or in¬ 
tellectual motion and uncertain experi¬ 
ments, not actually reduced to practice 
and embodied in some machine, etc., is not 
patentable ; 2 Cliff. 224. 

The one who first conceives the inven¬ 
tion, and is diligent to reduce it lo practice 
is entitled to a patent in preference to one 
who conceives it subsequently, although 
the latter may have been the first to ren¬ 
der the invention available for public use * 
Rob. Pat. § 383. See 1 Sto. 590. 

Of interferences. When an application is 
filed which interferes with another pend¬ 
ing application or with an unexpired pat¬ 
ent, an investigation is ordered for the pur- 
|*>se of determining who was the prior in¬ 
ventor, and a patent is directed to be issued 
or not accordingly. When the controversy 
isl*eivvecn two applications a patent will be 
finally granted to him who is shown to be 
the lir»t inventor, and will be denied to the 
other applicant so far as the point thus 
controverted is concerned. But if the in- 
tcrfcrence is lietween nn application and 


an actual patent, as there is no power in 
the patent office to cancel the existing pat¬ 
ent, all that can be done is to grant or 
withhold from the applicant the patent he 
auks. If the patent is granted to him there 
will be two patents for the same thing. 
The two parties will stand upon a footing 
of equality. And must settle tneir rights by 
a resort to the courts. 

The parties to an interference are re¬ 
quired to put their claims into proper 
shape, and tne question of the patentability 
of tne device for which the application is 
filed is then determined by the examiner. 
The issues are then defined by the exam¬ 
iner and the parties notified. Each party 
is then required to file a concise written 
statement under oath of the date of the 
conception of his invention, its reduction 
to practice, etc. If a party to an interfer¬ 
ence fail to file such a statement, lie can¬ 
not show an earlier date for his invention 
than the date of his application. The aver¬ 
ments of fact in the preliminary statement 
are conclusive upon the party who files it. 
If, in an interference between two appli¬ 
cations, the date fixed in the preliminary 
statement is not earlier than the date of 
filing the previous application, the priority 
is awarded to the earliest application. 
Testimony is taken in contested cases and 
the question of priority passed upon. An 
appeal lies to the Examiners-in-Chief and 
from them to the Commissioner. Priority 
of inventive act consists in the prior con¬ 
ception of the idea of means and the prior 
embodiment of this idea in some practical¬ 
ly operative art or instrument, or reason¬ 
able diligence in perfecting such embodi¬ 
ment, and must be established by a clear 
preponderance of evidence; Rob. Pat. 8 
600. Conception of the invention may be 
shown by verbal descriptions, sketches, 
models, etc., but these have little weight 
in proving a reduction to practice. The 
testimony cannot carry the date of concep¬ 
tion back of the statement filed. An ap¬ 
plicant can terminate interference pro¬ 
ceedings by disclaiming the matter in con¬ 
test, whereupon judgment goes against 
him on the interference. A judgment in 
an interference has been held to be bind¬ 
ing only on the parties to the record, and 
only in respect of further proceedings on 
the same question in the patent office, and 
Qot on the courts on the question of novelty 
or priority; 1 Bonn. & A. 894 ; though the 
courts will consider it on a motion for a 
preliminary injunction against the defeat¬ 
ed party; 24 Fed, Rep. 275; but the 
supreme court has recently held that 
where the question decided in the patent 
office is one between contesting parties as 
to priority of invention, the decision there 
must be accepted as controlling upon that 
question of fact in any subsequent suit be¬ 
tween the same parties, unless the con¬ 
trary is established by testimony, which 
in character and amount carries thorough 
conviction; 153 U. S. 125. The opinion of 
the patent office on claims or earlier pat¬ 
ents do not affect the applicant, except so 
far as they lead him to abandon or modify 
some of his claims ; 84 Fed. Rep. 659. 

The question of interference is deter¬ 
mined by the claims and not by tho gen¬ 
eral appearance and functions of the ma¬ 
chine shown, but not claimed ; 56 Fed. 
Rep. 714. 

An appeal lies from the Commissioner 
of Patents in an interference case to the 
court of appeals of the District of Colum¬ 
bia ; Act of Feb. 9, 1898. 

Whenever there are interfering patents, 
any person interested in any one of such 
patents may have relief against the inter¬ 
fering patent by suit in equity against its 
owners; the court may thereupon adjudge 
either patent void in whole or in part, etc., 
but such judgment shall affect none but 
parties to the suit and those deriving title 
under them subsequently to the judgment. 

Of the specification. The specification is 
required to describe the invention in such 
full, clear, concise, and exact terms as to 
enable any person skilled in the art or 
science to which it relates, to make, con¬ 
struct, or use it. In the trial of an action 


for infringement, it is a question of fact 
for the jury whether this requirement has 
been oomplied with. See 2 Brock. 298 ; 1 
Mas. 182 ; 2 Sto. 482 ; IW.ftM, 58. At 
the same time, the interpretation of the 
specification, and the ascertainment of the 
subject-matter of the invention from the 
language of the specification and claims and 
from the drawings axe a matter of law exclu¬ 
sively for the court ; 5 How. 1 ; 3 McLean 
250, 432 ; 2 Fish. 62; 4 Blatch. 61 ; 1 Fish. 
44, 289, 851. The specification will be 
liberally construed by the court, in order 
to sustain the invention; 1 Sumn. 482; 1 
Sto. 270; 5 Fish. 153 ; 2 Bond 189; 15 How. 
341 ; 4 BLatch. 238; 1 Wall. 491 ; but it 
must, nevertheless, identify with reason¬ 
able clearness and accuracy the invention 
claimed, and describe the manner of its 
construction and use so that the public 
from the specification aloDe may be enabled 
to practise it; and if the court cannot satis¬ 
factorily ascertain the meaning of the 
patent from its face, it will be void for am¬ 
biguity ; 2 Blatch. 1 ;2 Brock. 303 ; 1 Sumn. 
482; 1 Mas. 182, 447. It will be construed 
in view of the state of the art; 2 Fish. 477 ; 
14 Blatch. 79; 1 Biss. 87 ; 124 U. S. 1 ; 133 
id. 349. A specification in letters patent is 
sufficiently clear and descriptive, when ex¬ 
pressed in terms intelligible to a person 
skilled in the art to which it relates; 152 
id. 561. 

It is required to distinguish between 
what is new and what is old, and not mix’ 
them together without disclosing distinctly 
that for which the patent is granted ; 1 Sto. 
273, 475 ; 1 8umn. 482; 3 Wheat. 534. If 
the invention consists of an improvement, 
the patent should be confined thereto, and 
should clearly distinguish the improvement 
from the prior device, so as to show that 
the former only is claimed; 1 GaLl. 438, 
478 ; 1 Mas. 447 ; 3 McLean 250. Ambigu¬ 
ous terms should be avoided; nothing 
material to the use of the invention should 
be omitted ; and the necessity of trials and 
experiments should not be thrown upon 
the public. 

Of the claim. The claim is the statutory 
requirement prescribed for the purpose of 
making a patentee define what the inven¬ 
tion is. It is to be read in the light of the 
description contained in the specification, 
and its literal terms may be enlarged or 
narrowed accordingly, but not to an extent 
inconsistent with their meaning ; 38 U. S. 
App. 55. If an invention is not covered by 
the claim, it will not be protected by the 
patent; 348 U. S. 54. A mere reference in 
a claim to a letter on the drawing does not 
in itself limit the claim to the precise geo¬ 
metrical shape shown in the drawing; 20 
U. S. App. 14. 

The claim is the m« mre of a patentee’s 
right to relief ; and wu:,e the specification 
may be referred to, to limit the claim, it 
can never be made available to expand it; 
141 U. S. 419. 

The inventor need not describe all the 
functions to be performed by hie machine 
if they are evident in its practical opera¬ 
tion ; 37 U. S. Ap. 239. 

The terms of the claims are carefully 
scrutinized in the patent office. It defines 
and determines wnat the applicant is en¬ 
titled to. The scope of the patent should 
be limited to the invention covered by the 
claim ; although the claim may be illus¬ 
trated, it cannot be enlarged by the lan¬ 
guage used in other parts of the specifica¬ 
tion ; 104 U. S. 112. The whole patent, 
including specifications and drawings, is 
to be taken into consideration, though the 
court looks to them only for the purpose of 
placing a proper construction upon the 
claims; 2 Fish. 10. The scope of the patent 
is given by the claims; 117 U. S. 555; though 
it be less than the real invention ; 9 Blatcn. 
77 ; parts which may be indispensable to 
the invention are not covered by the patent 
unless mentioned in the claims ; ] Fed. Rep. 
722 ; and where a feature is inserted in the 
claims which is not essential, its materiality 
oannot be afterwards denied ; 13 Fed. Rep. 
86. The patentee, in a suit brought on his 
patent, is bound by his claims ; 95 G. S. 274 ; 
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9 Bl&toh. 363; the court will not enlarge 
the claims by the specification ; 117 U. S. 
554. Words in a claim such as “ substan¬ 
tially as described ” refer hack to the de¬ 
scriptive parts of the specification and tire 
implied in a claim whether inserted or not; 

19 Wall. 387 ; they relate only to the ma¬ 
terial features of the invention ; 9 BLatch. 

77. See 86 Fed. Rep. 315. “Substantially 
as set forth ” are teohnical words and are 
equivalent to saying “by the means de¬ 
scribed in the text of the inventor’s applica¬ 
tion for letters patent as illustrated by the 
drawings, diagrams, and model vgjaich ac¬ 
company the application ; ” 25 Ui S. App. 
475. 

A patentee cannot hold under his patent 
anything excluded therefrom by him or 
with his acquiescence during the stages of 
his application therefor ; 28 U. S. App. 525. 

Where one originates a generic invention 
and also several specific inventions and 
presents the same for patent contempo¬ 
raneously,he cannot enlarge each in vention 
by use of general terms so as to obtain over¬ 
lapping patents ; 1 U. S. App. 320. An in¬ 
ventor is required to explain the principle of 
his machine and the best mode of applying 
the principle, so as to distinguish it from 
other inventions ; but he is not necessarily 
limited to the one mode shown. A pioneer 
inventor is entitled to a generic claim, 
which will include every species within the 
genus, and may also insert in the same ap¬ 
plication specific claims for one or more of 
the species; 80 Fed. Rep. 121. 

A claim must be interpreted with refer¬ 
ence to the rejected claims and to the prior 
state of the art, and cannot be so construed 
as to cover either what was rejected by the 
patent office or disclosed by prior devices ; 
150 U. S. 221. 

A claim for a function is bad ; 4 Fed. 
Rep. 635; though it will, if possible, be 
construed as a <Haimfor means of perform¬ 
ing the function ; 28 Fed. Rep. 850 ; thus a 
claim for doing an act is treated as a claim 
for the means of doing it; 94 U. S. 288. 

While the law does not limit the number 
of claims, their multiplication is disap¬ 
proved ; 21 Fed. Rep. 316. 

A drawing must be filed whenever the 
nature of the invention permits ; 16 O. G. 
809; a model is not required until called 
for by the patent office. 

Of re-issues . It often happens that errors, 
defects, and mistakes occur in the specifi¬ 
cation of a patent, by which it is rendered 
wholly or partially inoperative, or perhaps 
invalid. Sec. 53 of the act of 1870 pit>vides 
that when such errors or defects are the 
result of inadvertence, accident, or mis¬ 
take, without any fraudulent or deceptive 
intention, the patent may be surrendered 
by the patentee, his executors, administra¬ 
tors, or assigns, and a new patent issued in 
proper shape to secure the real invention 
intended to have been patented originally. 
Rob. Pat. § 658. The identity between the 
invention described in the re-issue and that 
in the original patent is a question of fact 
for the jury ; 4 How. 380 ; 27 Pa. 517 ; 1 
Wall. 531. A patentee cannot secure in a 
re-issue claims covering what has been 
previously rejected upon hie original ap¬ 
plication ; 150 U. S. 3o. 

A re-issued patent has the same effect 
and operation in law, on the trial of all ac¬ 
tions for causes subsequently arising , as 
though the patent had been originally is¬ 
sued in such corrected form. From this it 
appears that after a re-issue no action can 
he brought for a past infringement of the 
patent. But, as the bare use of a patented 
machine is (if unauthorized) an infringe¬ 
ment of the rights of the patentee, a ma¬ 
chine constructed and lawfully used prior 
to the re-issue may be an infringement of 
the patent if used afterwards. The re¬ 
issued patent will expire when the original 
patent would have expired. 

All matters of fact relating to a re-issue 
are finally settled by the decision of the 
commissioner, granting the re-issue ; hut it 
may be shown that the commissioner has 
exceeded his authority in granting a re¬ 
issue for an invention different from the 
one embraced in the original patent ; 11 


Wall. 516 ; 9 id. 796 ; 8 Blatoh. 513. See 128 
U. S. 87. Where a re-issue is sought on 
the ground of inadvertent errors, render¬ 
ing the patent inoperative, the decision of 
the commissioner upon the questions of 
fact relating to inoperativenees and inad¬ 
vertence will not be re-examined by the 
courts ; 82 Fed. Rep. 916. 

Where the only mistake suggested is that 
the claim is not so broad as it might have 
been, the mistake was apparent on the first 
inspection of the patent, and any correc¬ 
tion desired should have been applied for 
immediately ; the right toa correction may 
be lost by unreasonable delay. The claim 
of a specific device, and the omission to 
claim other devices apparent on the face of 
the patent, are in law a dedication to the 
public of that which was not claimed, and 
the legal effect of the patent cannot be re¬ 
voked unless the patentee surrenders it and 
proves that the specification was so framed 
by real inadvertence, accident, or mistake, 
and this should be done with due diligence 
and before adverse rights have accrued. It 
was not the special purpose of the legisla¬ 
tion to authorize re-issues with broader 
claims, though such a re-issue may be made 
when it clearly appears that there has been 
a 6ona fide mistake, such as chancery in 
cases within its ordinary jurisdiction would 
correct. The specifications cannot be sub¬ 
stantially changed, either by the addition 
of new matter or the omission of important 
particulars, so as to enlarge the invention 
as intended to be originally claimed ; 129 
U. S. 294 ; 119 id. 664. The re-issue is an 
amendment and cannot be allowed unless 
the imperfections in the original patent 
arose without fraud, and from inadvert¬ 
ence, accident, or mistake ; 137 U. S. 258. 
The re-issued patent is not a new patent; 
and an existing contract concerning the 
patent before its surrender applies equally 
to it after the surrender ana re-issue; 11 
Cush. 569. 

A re-issue can cover only what an ex¬ 
amination of the original snows the orig¬ 
inal was intended to embrace ; 127 U. 8. 
563; 123 id. 87; and not that which the 
original did not describe or claim; 40 Fed. 
Rep. 667. It can enlarge a claim bv omit¬ 
ting an element previously claimed as .es¬ 
sential ; 124 U. 8. 347. Claims cannot be 
enlarged so as to cover matter already in 
public use after unreasonable delay ; 127 
U. S. 563. If not for the same invention, 
the re-issue is void ; 145 U. S. 226. 

A claim restricted by the patent office in 
the first re-issue cannot be enlarged by sub¬ 
sequent re-issues ; 125 U. S. 427. A re-issue 
which brings in a claim originally rejected 
by the patent office with the acquiesence 
of the applicant, is void ; 35 Fed. Rep. 329 ; 
but a re-issue may correct errors occasioned 
by the mistaken ideas raised in the patent 
office; 33 Fed. Rep. 502. Both the speci¬ 
fication and the claims may be corrected 
by a re-issue ; 16 Fed. Rep. 240. 

Laches in applying for a reissue is fatal 
to the re-issue and maybe taken advantage 
of by a demurrer ; 39 Fed. Rep. 273 ; 83 id. 
840. What is reasonable delay is a question 
for the court and the decision of the patent 
office on that point is not conclusive; 125 
U. S. 217. The plaintiff must explain the 
delay in applying for a re-issue ; 125 U. S. 
217. The inadvertence must be in refer¬ 
ence to the application and not to the in¬ 
vention. See a review of the cases in 123 
U. S. 89. A delay of three years is held 
to invalidate a re-issue ; 76 Fed. Rep. 816; 
but where a patent, dated in 1882, was 
held void in 1894 and a re-issue was 
granted five months later, it was held 
valid ; 86 Fed. Rep. 124; where, on an ap¬ 
plication for a re-issue, the primary ex¬ 
aminer rejects certain claims, ana the 
applicant abandons his application, the 
olaims disallowed are not invalidated; 169 
U. S. 606. 

No action lies on the orginal patent after 
its surrender for re-issue ; 85 Fed. Rep. 883. 
A patentee, imposing words of limitation 
upon himself in his claim in taking out a 
re-issue, is bound thereby in subsequent 
suits on the re-issued patent; 128 U. Sf. 589. 

A patent cannot be re-issued to enlarge 


a claim unless there has been a clear mis¬ 
take in the wording of the claim, and an 
application is made within a reasonably 
snort period after the original patent was 

f Tanted; 123 U. S. 87 ; 125 id. 217 ; 148 id. 
70. 

The application for a re-issue must be 
sworn to by the inventor, if living, and 
not by the assignee, if any. 

A re-issue of a patent for an invention, 
after the expiration of foreign patents for 
the same invention is invalid; 135 U. S. 
176. 

Until an amended patent issues, the 
original stands as if the re-issue had 
never been applied for; 171 U. 8.—Not re¬ 
ported. 

Of patents for designs. The act of 1870 
permits any person to obtain a patent for 
a design, which'shall continue in force for 
three and a-lialf, seven, or fourteen years, 
at the option of the applicant, upon the 
payment of a fee of ten, fifteen, or thirty 
dollars, according to the duration of the 
patent obtained. These patents are 
granted wherever the applicant, by his 
own industry, genius, efforts, and expense, 
has invented or produced any new and 
original design for a manufacture, alto- 
relievo, or bas-relief, or any new and 
original design for the printing of woollen, 
silk, cotton, or other fabrics ; any new and 
original impression, ornament, pattern, 
print, or picture, to be printed, painted, 
cast, or otherwise placed on or worked into 
any article of manufacture, or any new 
and original shape or configuration of any 
article of manufacture, not known or used 
by others before his invention or produc¬ 
tion thereof, or patented or described in 
any printed publication. 

A design is an instrument created by 
the imposition upon a physical substance 
of some peculiar shape or ornamentation 
which produces a particular impression 
upon the human eye, and through the eye, 
upon the mind. Its creation involves a 
ohange in the substance itself and not 


merely in the mode of presenting it for 
sale; and affects, not Its abstract qualities, 
nor those on which its practical utility de¬ 
pends, but thoee only which determine its 
appearance to the sight; Rob. Pat. § 200. 
Trie acts of congress were plainly intended 
to give encouragement to the decorative 
arts; they contemplate not so much utility 
as appearance; 14 Wall. 511. A design is 
patentable though not more beautiful than 
former ones; 105 U. S. 94. Design patents 
require as high a degree or exercise of the 
inventive or originative faculty as utility 
patents ; 18 Fed. Rep. 321. Where scroll¬ 
work is used there must be something 
peculiar to sustain a patent; 84 Fed. Rep. 

i82. 

A design patent cannot be enlarged in 
its scope from the specifications ; 84 Fed. 
Rep. 170. 

The general method of making the ap¬ 
plication is the same as has been herein¬ 
before described, and the patent issues in 
a similar form. 

The use of a design or colorable imita¬ 
tion thereof on any article of manufacture 
or the sale of any article to which the 
same shall have been applied, knowing 
that it has been so applied, renders the 
party liable to pay $250 or the profits in 
excess of that amount, and this may be 
recovered at law or in equity. 

Of disclaimers. R. S. § 4922 provides 
that the plaintiff in a suit for infringement 
may disclaim so much of his patent as is 
in excess of his real invention and thus 
recover damages for the injury he has 
really sustained. Sec. 4917 provides for 
the filing in the patent office of a dis¬ 
claimer of either a separate claim or some 
distinot and separate matter which can be 
exscinded without mutilating or changing 
what is left., These two sections are part 
of one law having one general purpose and 
both relate to a case in which a patentee, 
through iuadvertenoe, aooident, or mistake, 
and without any fraudulent intention, has 
included in his claim and in his patent, 
inventions to which he is not entitled, and 
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which at* dearly distinguishable from 
those to which he is entitled. The purpose 
of $ 4917 is to authorise him to Hie a dis¬ 
claimer to the part to which he is not 
entitled and of § 4993 is to legalise the suit 
on the patent mentioned in the aeotion, 
and to the extent to which the patentee 
can rightfully claim the patented Inven¬ 
tion ; 193 U. fcL 539. 

D.'Lay in a disoLaimer under § 4917 goes 
only to the question of costs ; 143 U. S. 89. 

No person can avail himself of the bene¬ 
fits of this provision who has unreasonably 
neglected or delayed to euter hia dis¬ 
claimer. The act of 1370 follows substan¬ 
tially the act of 1337 in this respeot. 

A disclaimer by one owner will not 
affect the interest of any other owner. 

A disclaimer cannot be used to ohange 
the oharaoter of the invention ; 183 U. S. 
532 ; ISO id. 56. 

After an action in equity for the* in¬ 
fringement of letters patent has been 
heard and decided upon its merits, the 
plaintiff cannot file a disclaimer in court, 
or introduce new evidence upon that or 
any other subject, except at a rehearing 
granted by the court upon such terms as 
it thiuks fit to impose ; 133 U. S. 103. 

Of the extension of a patent. See Ex¬ 
tension of Patents. 

Of the repeal of letters patent. The 
United States may sue in equity for the 
repeal of a patent obtained by fraud; 138 
U. S. 315; and a bill in equity to repeal 
two patents for the same subject-matter 
and to the same party is not multifarious ; 
128 U. a 315. 

B. a § 4918 provides that any person in¬ 
terested in one or more interfering patents 
may bring his bill in equity against the 
owner of the adverse patent, upon which 
the court may declare either of the patents 
void in whole or part, or inoperative, or in¬ 
valid in any particular part of the United 
States. The judgment rendered affects 
only the parties or those taking under 
them. 


Suits may be maintained by the govern¬ 
ment in its own courts to set aside one of 
its own patents, not only when it has a 
proprietary and pecuniary interest in the 
result, but also when it is necessary in 
order to enable it to discharge its obliga¬ 
tions to the public, and sometimes when 
the purpose and effect are merely to en¬ 
force the rights of an individual. In a 
suit between individuals to set aside an in¬ 


strument for a fraud, the testimony must 
be clear, unequivocal, and convincing and 
more than a bare preponderance of 
evidence is required. This is much more 
so when the government attempts to set 
aside its solemn patent. In establishing 
the patent office, congress created a tri¬ 
bunal to pass upon all questions of novelty 
and utility, giving it exclusive jurisdiction 
in the first i nstan ce, with provisions for 
review. Its determination of facts should 
therefore be held conclusive upon the gov¬ 
ernment ^ subject to the same limitations 
as apply in suits between individuals; 107 
U. S. 234. 


Of the assignment of patents . Every 
patent or an iuterestr-therein is assignable in 
law, by an instrument in writing ; such as¬ 
signments, etc., are void as against any 
purchaser or mortgagee for a valuable con¬ 
sideration, without notice, unless recorded 
in the patent office within three months. 
But an unrecorded assignment is valid as 
against a subsequent party who has had 
actual notice ; Holmes 152; 2 'Sto. 009. 

The right may be successively assigned 
without Omit; 9 Fed. Rep. 390. Any per¬ 
son may take under an assignment, a 
married woman, an infant, etc. ; 17 Fed. 
“®P 4 An invention may be assigned 

before it is perfected ; 26 Fed. Rep. 249 ; 92 
U. 8 . 724 ; but an agreement for the future 
assignment of a patent not yet granted is 
not a recordable instrument; 82 Fed. Rep. 


* ^keying “all the inventor’s 

property and estate whatsoever” carries 
rights in unpatented inventions; 10 Wall. 


An assignment is the transfer of the 
entire interest in a patented invention or 
of an undivided portion of such entire In¬ 
terest as to every section of the United 
States ; Rob. Pat. § 702; it differs from 
grant in relation to the territorial area to 
which they relate. A grant is the transfer 
of the exclusive right in a specific pert of 
the United States. It is an exclusive seo- 
tional right. A license is a transfer of a 
lees or different interest than either the 
interest in a whole patent or on undivided 
part of suoh whole interest or an exclusive 
seotional interest ; 4 Blatch. 200. See 8 
Fed. Rep. 143; 21 Wall. 205. Any trans¬ 
fer of an interest in a patented invention, 
which cannot operate as an assignment or 
grant, is a license ; Rob. Pat. £ 800. See 4 
Blatoh. 206. A license is distinguished 
from an assignment and a grant in that the 
latter transfers the monopoly as well as the 
invention, while a license transfers only 
the invention and does not affect the mo¬ 
nopoly otherwise than by estopping the 
Licensor from exercising his prohibitory 
power* in derogation of the privileges con¬ 
ferred by him upon the licensee ; Rob. Pat. 
§ 806. See 5 Fish. 411; 138 U. S. 252; 144 id. 
248. A license is said to be merely the 
right not to be sued ; 7 Hun 140. It need 
not be recorded : 2 Sto. 0ft. It may be by 
parol; 153 U. S. 332. The right of a patent 
owner to license the use of his patent is 
not a creature of statute, but of the com¬ 
mon law ; 29 Fed. Rep. 17. 

No particular form is required for an as¬ 
signment ; 32 Fed. Rep. 790; to oomply 
with the act it must be in writing; 104 U. 
S. 521; Holmes 152 ; 5 Fish. 528. It may 
be made either before or after the patent 
issues; 94 U. 8. 225. 

A grant of the exolusive right to make, 
use, and sell a patented article throughout 
the United States for the full term of the 
patent, is an assignment; 41 Fed. Rep. 792 ; 
where the intention of a writing is to 
transfer all rights under the patent, it is 
an assignment; 32 Fed. Rep. 790. 

One owning a patent with several claims 
oannot assign a single claim so as to pass 
the legal title ; such a transfer is a mere 
license; 144 U. S. 233. A joint owner 
may give a license ; 61 Fed. Rep. 401. 

A licensee cannot dispute the validity of 
the patent; 41 Fed. Rep. 48; but where a 
license does not recite the validity of the 
patent, a licensee who abandons the patent 
may set up the defence of invalidity in an 
action for royalties alleged to be payable 
by him after his repudiation; 55 Fed. Rep. 
645 ; and a lioensee is not estopped to ques¬ 
tion the validity of a patent in vindication 
of acts done after his license expired ; 87 
Fed. Rep. 686. A patentee cannot question 
the validity of his own patent as against 
his assignee; 31 Fed. Rep. 918; 60 id. 288. 

An oral agreement for the sale and as¬ 
signment of the right to obtain a patent, is 
not within the statute of frauds, nor with¬ 
in R. S. § 4898, requiring assignments of 

S stents to be in writing, and may be speci* 
cally enforced in equity, upon sufficient 
proof thereof; 149 U. S. 315, 

The right to damages for past infringe¬ 
ments does not pass by a mere assignment; 

18 Fed. Rep. 688; 80 id. 241, 444; butsee 80 
id. 350 ; 32 id. 629, 790; 34 id. 327. 

Acts in pais will sometimes justify the 
presumption of a license; 1 How. 202 ; 17 
Pet. 228 ; 8 Sto. 402. As to a verbal license, 
see 1 Bond 194 ; s. 0.1 Fish. 880. A license 
to use an invention implied from oiroum- 
stances is not transferable ; .119 U. S. 226 ; 
and a licensee cannot divide the territory 
in whioh he is licensed among third parties 
although the license is to him and his as¬ 
signs ; 52 Fed. Rep. 945. A verbal assign¬ 
ment of an interest in a patent has no force 
against a subsequent assignee under a 
written transfer, without notice ; 153 U. S. 
832; but it has been held that a license to 
use a patent, not exolusive of others, need 
not be recorded and may be by parol; and 
a subsequent assignee of the patent takes 
title subject to such license, of which he 
must inform himself as best he may ; but 
the verbal license will be strictly construed. 


and must show the consideration and 
alleged payment of royalties ; 58 Fed. Ren. 
1006. 

An assignment may be made prior to the 
granting of a patent. And when duly made 
and reoordea, the patent may be issued 
to the assignee. This, however, only ap¬ 
plies to oases of assignments proper, as 
contradistinguished from grants or lioensee. 
The application must, however, in such 
oases be made and the specification sworn 
to by the inventor. See 5 McLean 181 ; 4 
Wash. C. C. 71; 1 Blatoh. 506. Th© as¬ 
signment transfers the right to the assignee, 
although the patent should be afterwards 
issued to the assignor ; 10 How. 477 . The 
assignee of the entire right in a patent has 
the exclusive right to sue either at law or 
^equity for its subsequent infringement ; 
188 U. 8 . 252; and may sue in Lis own 
name, and 99 may the assignee of the entire 
interest for some particular territory ; 2 
Blatoh. 20 ; but see 14 Fed. Rep. 297, 

A license to use includes the right to 
make for uSe; 48 Fed. Rep. 847. 

The title to a patent passes to the assignee 
in bankruptcy of the patentee, subject to 
the assignee’s election not to accept it if in 
his opinion it is worthless or would prove 
to be burdensome and unprofitable ; and 
he is entitled to a reasonable time to elect 
whether he will accept it or not; 145 U. S, 
29, Upon the death of the owner of a 
patent, intestate, it passes to his adminis¬ 
trator ; 19 Fed. Rep. 918; who can sue 
thereon in another state without taking 
out an ciHi axy letters of administration 
therein ; 1 Dill. 104. See Lettebs Testa¬ 
ment aby. 

, It has been held that any breach of the 
condition of a license by the licensee works 
a forfeiture ; 1 Blatch. 165. 


Licenses containing express stipulations 
for their forfeiture are not ipso facto for¬ 
feited upon condition broken, but remain 
inoperative end pleadable until rescinded 
by a oourt of equity ; Rob. Pat. § 822 ; 3 
Fed. Rep. 222, The qnestipn of forfeiture 
depends upon the ordinary principles of 
equity £ therefore a court will not rescind 
a lichee for non-pftyment of money at the 
time fixed therein, if payment has been 
subsequently tendered or justice can be 
done by a judgment for the amount alreafly 
due; Rob. Pat. § 822; 5 Bonn, & A. 572. 
A refusal to pay royalties coupled with an 
abandonment of the license and a defence 
on other grounds, are sufficient for annul¬ 
ment ; 1 Fish, 88 Q. If the contract contain 
no power of revooatioU, the licensor pat> 
only proceed at law for any breach; 41 
Fed. Ren. 475 ; 82 id. 544 ; 28 id. 814. 

Where an assignment, grant, or convey¬ 
ance of a patent him been acknowledged 
before a notary public or United States 
commissioner, or any secretary of legation 
or consular officer authorized to administer 
oaths under R. 8 . § 1750, the certificate of 
such acknowledgment under the hand and 
seal of such officer is prima facie evidence 
of the execution of the instrument: Act 
of March 3, 1897. 


A certified copy of an assignment of a 
patent has been held sufficient, prima 
facie t to show title in the assignee; 56 
Fed. Rep. 149 ? but see 26 id. 768; 60 id. 
1010 . 


Of joint inventors. The patent must in. 
all cases issue to the inventor, if adive and* 
if he has not assigned his interest. And if 
the invention is made jointly by two inven¬ 
tors, the patent must issue to them both. 
This is equally the case where one makes a 
portion of the invention at one time and 
another at another time. 

It is not necessary that exactly the same 
idea should have occurred to each at the 
same time. If an idea is suggested to one 
and he even goes so far as to construct a 
machine embodying this invention, but it 
is not a completed working machine and 
another person takes hold of it and by 
their joint labor a perfect machine is made, 
a joint patent may be properly issued to 
them. But if each person invented a dis¬ 
tinct part of a machine, each should obtain 
a patent for his invention ; 11 Fed. Rep. 503. 
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A joint patent is invalid as to a feature 
previously invented by one of the patentees, 
which is not a necessary part of the device 
jointly invented ; 58 Fed. Rep. 808. 

Of executors and administrators. 
Where an inventor dies before obtaining a 
patent, his executor or administrator may 
apply for and obtain such patent, holding 
it in trust for the heirs at law or devisees, 
accordingly as the inventor died intestate 
or testate. Nothing is said as to its being 
appropriated to the payment of debts ; but, 
having once gone into the hands of the 
executors or administrators, it would per¬ 
haps beoozne assets, and be used like other 
personal property; In England, a patent 
will pass as assets to assignees in bank¬ 
ruptcy ; 3 B. & P. 505. 

The right to make a surrender and re¬ 
ceive a re-issue of a patent also vests by 
law in the executor or administrator. The 
law further provides that the executor or 
administrator may make the oath neces¬ 
sary to obtain the patent,—differing in this 
respect from the case of an assignment, 
where, although the patent issues to the 
assignee, the inventor must make the 
oath. 

The liability of a patent to be levied upon 
for debt. The better opinion is that letters 
patent cannot be leviea upon and sold by a 
common-law execution. The grant of 
privilege to the patentee would, from its 
incorporeal nature, seem to be incapable 
of manual seizure and of sate. Even if 
such a sale were made, there does not ap¬ 
pear to be any provision in the acts of con¬ 
gress which contemplates the recording of 
a sheriff’s deed : and without a valid record, 
the patentee might nevertheless make a 
subsequent transfer to a bona fide pur¬ 
chaser without notice, which would be 
valid. 

But tbiH peculiar species of property may 
be subjected to the payment of debts 
through the instrumentality of a bill in 
equity. The chancellor can act upon the 
person. He can direct the patent to be 
sold, and by attachment can compel the 
patentee to execute a conveyance to the 
purchaser; 105 U. S. 126; see where it 
was further held that the court might com¬ 
pel the holder of the patent to assign it, or 
appoint a trustee for that purpose. The 
nght of a patentee will pass to his as¬ 
signees in bankruptcy ; 8 B. & P. 777 ; 145 
U. S. 29 ; but not to a trustee in insolvency, 
in Massachusetts; 1 Holmes 152. The 
legal title to a patent does not pass to a 
receiver of an Insolvent owner ; but the 
receiver may maintain a bill to compel the 
owner to transfer it to him; 45 Fed. Rep. 479. 

How far a patent is retroactive. By the 
earlier law on this subject in the United 
States, a patent, when granted, operated 
retroactively ; so that a machine covered 
by the terms of the patent, though con¬ 
structed with the inventor’s knowledge, or 
consent, or purchased from him, previously 
to the date of that instrument, could not 
be used after the issuing of the patent 
without subjecting the party so using it to 
an action for infringement. The use of 
the machine previously to the date of the 
patent has been held notan infringement; 
128 U. S. 605. See, also, 163 U. S. 49. 

The 37th section of the act of 1870, fol¬ 
lowing substantially the act of 1837, pro¬ 
vides “ that every person who may have 
purchased of the inventor, or with his 
knowledge and consent may have con¬ 
structed any newly-invented or discovered 
machine, or other patentable article, prior 
to the application by the inventor or dis¬ 
coverer for a patent, or sold or used one so 
constructed, shall have the right to use, 
and vend to others, -to be used, the specific 
thing so made or purchased, without liabil¬ 
ity therefor/’ 

At present, therefore, property rightfully 
acquired in a specific machine, etc., can¬ 
not be affected by a patent subsequently 
obtained by the patentee. It has been 
held, however, that, under the general 
grant contained ill the constitution, con¬ 
gress has power to pass a special act which 
shall operate retrospectively so as to give a 
patent for an invention already in public 


use ; 3 Wheat. 454 ; 2 Stor. 104 ; 3 Sumn. 
535. 

On the question of anticipation by a 
prior device, the patentee’s invention will 
be considered as relating back to the orig¬ 
inal conception ; 4 Wash. C. C. 68. 703. 

Marking patented articles. Sec. 38 of the 
act of 1870 declares that in all cases where 
an article is made or vended by any person 
under the protection of letters patent, it 
shall be the duty of such person to give 
sufficient notice to the public that said 
article is so patented, either by fixing 
thereon the word “ paten ted /* together 
with the day. and year the patent was 
granted, or when, from the character of 
the article patented, that may be imprac¬ 
ticable, by enveloping one or more of the 
said articles, and affixing a label to the 
package, or otherwise attaching thereto a 
label containing a like notice ; on failure 
of which, in any suit for the infringement 
of letters patent by the party failing so to 
mark, no damage shall be recovered by 
the plaintiff, except on proof that the de¬ 
fendant was duly notified of the infringe¬ 
ment, and continued after such notice, to 
make, use, or vend the article patented. 
The burden of proof is on the plaintiff, in a 
suit for infringement, to allege and prove 
Actual or conatructive notice of the patent: 
155 U. S. 584 ; 152 id. 244. 

Penalties provided tn certain cases . The 
act of 1870 provides a penalty of not less 
than $100 and costs for every person who 
shall mark, etc., any article for which he 
has not obtained a patent, with the name 
or imitation of the name of any person 
who has a patent thereupon, without his 
consent, etc., or who shall so mark the 
word “patent” or any word of similar 
import with intent to counterfeit the mark 
or device of the patentee, without con¬ 
sent ; or who shall in any manner mark 
upon an unpatented article the word 
44 patent,*’ etc., for the purpose of deceiving 
the people. This penalty may be recovered 
in the district court where the offence was 
committed ; one half goes to the person 
who sues for the penalty and the other to 
the United States. 

A similar statute—that of 5 A; 0 Will. IV. 
c. 83—exists ia England, for observations 
upon which see Hindm. Pat. 366. It has 
been decided under that statute that where 
there has been an unauthorized use of the 
word “ patent,” it must be proved that 
the word was used with a view of imitating 
or counterfeiting the stamp of the patentee, 
and that it is no defence that the patented 
article imitated was not a new manufac¬ 
ture, the grant of the patent being con¬ 
clusive on the defendant; 3 H. & N, 802. 
See 1 Fish. 047 ; 3 Fish. 72, 374 ; 5 id. 384 ; 
5 Blatch. 494 ; 6 id. 33. 

Defences. In any action for i nfri ngement 
the defendant may plead the general issue 
and having given thirty days notice previ¬ 
ous to trial, may prove : 1. That for the 
purpose of deceiving the public the specifi¬ 
cation contained less than the whole truth 
relative to the invention or more than 
necessary to produoe the desired effect; 
2. That the patentee had surreptitiously or 
unjustly obtained the patent for that 
which was in fact invented by another,who 
was using reasonable diligence in adapt¬ 
ing and perfecting the same; 3. That it 
had been patented or described in some 
printed publication prior to his supposed 
invention thereof [or more than two years 
prior to the applicationj ; 4. That the 
patentee was not the original and first in¬ 
ventor of any material and substantial 
part of the thing patented ; 5. That it had 
been in public use or on sale in this country 
more than, two years before the application 
or had been abandoned to the public. R. 
S. § 4920, as amended. 

The portions above in [ ] were inserted 
in § 4920 by the act of March 8, 1897, and 
do not apply to patents previously granted. 

Special notice must be given at law or 
must be set up in the answer in equity ; 
notice of previous invention, knowledge, or 
use must state the names of the patentees 
and when granted and the names And 
residences of the persons alleged to have 


invented or to have had a prior knowledge 
of the thing patented and where and bv 
whom it had been used. 

Numerous other defences can be set up 
at law or in equity, such as the want of in¬ 
vention, novelty, or utility ; absence of title 
in the plaintiff ; non-infringement; estop¬ 
pel ; title in the defendant; a release, etc. 
See Rob. Pat. All of these, and also the 
above statutory defences, can be proved at 
law under a general issue plea ; those not 
statutory do not require notice of special 
matter, unless under special practice in the 
particular court. The statute of limita¬ 
tions must be pleaded specially. 

Prior use must be proved beyond reason¬ 
able doubt; 36 Fed. Rep. 183; it must 
antedate the patentee’s invention and not 
merely his application;' 80 Fed. Rep. 121. 

A prior use of a device, in oraer to 
defeat a patent, must be something which 
was identical with the patented invention ; 
4 Blatch, 307. It is not enough to show 
older devices having part of the elements 
in one machine, part in a second, and part 
in a third, and then say that the patented 
device is anticipated ; 17 Fed. Rep. 520. A 
prior use of all the elements of a device 
does not anticipate their combination ; 4 
Cliff. 424; a prior invention must have 
been complete and operative; 14 Fed. Rep. 
457. A mere written description or draw¬ 
ing does not constitute a prior use ; 9 Fed. 
Rep. 293 ; nor does the construction of a 
nnxlel; 16 Blatch. 78. But there may be 
circumstances under which a complete 
model will suffice ; 19 Blatch. 473 ; 18 wall. 
120. A patent, though a mere paper one, 
may constitute anticipation if it discloses 
the principle of a subsequent invention ; 
82 Fed. Rep. 228. 

If the prior use was embryotic or inchoate 
it is not enough. If the device was a ma¬ 
chine, it must have been clothed in a 
substantial form, sufficient to demonstrate 
at once its practical efficacy and utility; 18 
Wall. 120. 

Trade magazines, copyrighted, and 
found in public and scientific libraries are 
“ publications" ; 87 Fed. Rep. 470. 

Abandoned experiments ao not consti¬ 
tute a prior use; 23 Fed. Rep. 327 ; 23 
Wall. 181 ; 26 Fed. Rep. 329. But throwing 
aside an invention does not necessarily 
show that it was an unsuccessful experi¬ 
ment ; 20 Fed. Rep. 826. It has been said 
that where an invention once in use lias 
become a lost art, one who has reinvented 
it may obtain a patent therefor; Webst. 
Pat. 720. 

Evidence as to the state of the art before 
the date of the conception of the invention 
is always admissible to show what wu 
then known, to distinguish the new 
features from the old and to enable the 
court to perceive the precise limits of the 
inventive act; Rob. Pat. § 1020. No pre¬ 
vious notice of this evidence is necessary ; 
91 U. S. 337. 

If letters patent be manifestly invalid 
upon their face, the question of their 
validity may be raised on demurrer; 158 
U. 3. 299; 83 Fed. Rep. 170 ; but only in 
an unusual case ; 84 id. 189. 

The doctrine of laches has been said to 
apply to a case where a patentee has slept 
on his rights for sixteen yeare while in¬ 
fringement was open and notorious; 62 
Fed. Rep. 96; but on the other hand it is 
held that mere delay will not bar a right 
unless it act as an estoppel ; 69 id. 838. 

The failure of a patentee for some years 
to manufacture his device does not defeat 
liis right to his patented invention ; 59 
Fed. Rep. 613. 

Utility is said to be absence of frivolity 
and mischievousness, and utility for some 
beneficial purpose ; Rob. Pat. §339; and the 
degree of utility is not material ; 19 Fed. 
Rep. 323. But there is no utility if the 
invention can be used only to commit a 
fraud with ; 19 Wall. 433 ; or for some im¬ 
moral purpose ; 1 Mas. 182 ; or can be used 
only for gambling purposes in saloons ; 83 
Fed. Rep. 448 ; or if the invention is dan¬ 
gerous in its use; 19 Wall. 287. 

Of infringements. The criterion of in¬ 
fringement is substantial identity of con- 
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•traction or operation. Mere changes of where tta roed was worked and its stock and, in eo doing, may consider the utility 

form, proportion, or position, or aubstitu- owned by a connecting road, see 17 How. and advantage of the invention, and take 

tion of mechanical equivalents, will still 80. Ignorance by the infringer of the ex- into account defendant’s profits ; 81 Fed. 

be infringements, unless they involve a istenoe of the patent infringed is node- Rep. 1012. 

substantial difference of construction, fence, but may mitigate damages; 11 How. In equity, a plaintiff, though he has an 

operation, or effect; 3 McLean 850, 438 ; 587. See Infringement. established license fee, is not limited to the 

1 Wash. C. 0. 108; 15 How. 62; 1 Curt. The purchaser of a car load of beds amount thereof as damages; but may in- 

972 ; 1 Me All. 48. Asa general rule, when- I covered by a patent from tbe owner of the I stead of damages recover the profits the 
ever the defendant has incorporated in his territorial rights of Michigan, for the ex- defendants have made ; 125 U. S. 186. 
structure the substance of what the plain- press purpose of selling them in Massa- The plaintiff may recover in equity as 

tiff has invented and properly claimed, he ohusetts, nad the right to sell them any- profits the advantages which the de- 

is responsible to the latter ; 1 Wall. 581. where within the United States, even fondants have gained by using the inven- 

Where the patent is for a new combiner within the territory already assigned to tion, and a definite saving shown to have 

tion of machines to produoe certain effects, another person ; 157 U% S. 659 (Brown J., been made in the cost of manufacture ; 125 

it is no infringement to use any of the mar dissenting); 149 uf. 855 ; but one cannot U. S. 186. The expense of using the new 

chines separately, if the whole combina- buy a patented article in a foreign country process is to be ascertained from the man- 

tion is not used ; 1 Mas. 447 ; 3 id. 112; 1 from a person authorized to sell it there ner in which the defendants have used it 

Pet C. 0.822; 1 Sto. 568; 16 Pet. 836 ; 3 Bn< i then sell it in the United States; 84 and not in the manner in which they might 

McLean 427 ; 14 How. 219 ; 1 Black 427 ; 1 Fed. Rep. 192. have used it; id. 

Wall. 78. But it is an infringement to use The owners of letters patent cannot sue A plaintiff cannot recover a defendant’s 

one of several improvements claimed, or to the United States in the court of claims entire profits unless the whole market 

use a substantial part of the invention, al- f or infringement of his patent; 155 U. S. 163. value of defendant’s article is shown to be 

though with some modification or even The United States has no right to use due to the invention ; 24 Blatch. 275. But 

improvement of form or apparatus; 2 Mas. a patented invention without a license if the entire saleability of the article is the 

113; 1 Sto. 273. Where the patent de- from the patentee or making compensation result of the introduction of the patented 

scribes and claims a machine, it cannot be to him. No Buit can be maintained, or feature, the plaintiff is entitled to all the 

construed to be for a process or function, injunction granted, against tbe United proflte made ; 39 Fed. Rep. 466 ; 180 U. S. 

so as to make all other machines infringe- States, unless expressly permitted by act of ^56. Where the invention apparently gave 

meats which perform the same function ; congress. Officers or agents of the United the device its value, the defendant must 

and no infringement will in such case take States, although acting under order of the show the extent to which his own improve- 

place where the practical manner of giving United States, are personally liable to be ments were the cause of the profits which 

effect to the principle is by ^ different sued for their own infringement of & had mede ; 39 I* ed. Rep* 468. The pro- 

mechanical structure and mechanical ac- patent. Upon a suit inequity by the pa- fits are what the defendant made or saved ; 

tion ; 15 How. 252. If the patentee is the ten tee of an improvement in caisson gates 36 Fed. Rep. 878. Nominal damages only 

inventor of a device, he may treat as in- against officers of the United States, using are allowed where it is not shown what 

fringers all who make a similar device their official capacity a caisson gate definite profits were due to the invention; 

operating on the same principle and per- made and used by the United States, in ^ Blatcn. 890, 463 ; 39 Fed. Rep, 613 ;or 

forming the same functions by analogous infringement of his natent the nlaintiff fa where plaintiff shows no established license 

means or equivalent combinations, al- not enJtTJto an inhInctiin C^an he fee. no market price, and no other use of 

though the infringing machine may be an recover profits, if the only profit proved is the invention than by the defendant; 81 

improvement of the original and patent- a saving to the United States in the cost Fed - ^P* 8flS - 

able as such. But if the invention claimed c f the gate ; 101 U. S. 10. Where the owner of a patent has a fixed 

is itself but an improvement on a known Of damage* for infringement. Damages license fee, this is the measure of damages 

machine, by a mere change of form or com- ma y he recovered in any circuit court of for an invention ; 2 Fed. Rep. 677 ; 27 Fed. 

bination of parts, it will not bean infringe- the United States, in the name of the party R®P* 691 i this rauflt be the license fee ex- 

ment to improve the original machine by interested either as patentee, assignee, or istmg at the date of infringement; 25 Fed. 

the use of a different form or combina- grantee, and in ca se of a verdict for the Rep. 274; one established afterwards may be 

tion of parts performing the same func- plaintiff the court may enter judgment considered, though it is not conclusive ; 28 

lions. The doctrine of equivalents does thereon for any sum above the amount Fed - it is immaterial whether in 

not in such case apply, unless the subse- found by the verdict as the actual damages such case the use of the invention has been 

quent improvements are mere colorable in- sustained, according to tha circ ums tances profitable to the defendant. A single in¬ 
vasions of the first; 20 How. 405. A of the case, not exceeding three times the stance is not sufficient to establish a license 

pioneer in the art of making a practical amount of such verdict, together with fee; 35 Fed. Rep. 597 ; but two instances may 

device, who has invented a principle which costs. A court of equity may award be; 37 Fed. Rep. 654 ; it is not enough to 

has gone into almost universal use in this damages for infringement and increase the show foreign license fees ; 14 Blatch. 265. 

country, is entitled to a liberal construe- same in a similar manner. R, S. § 4921, And a license fee must be shown by actual 

tion of his claim ; and another device con- as amended March 3, 1897, provides that payment and not merely by promises to 

tabling ail the elements of his combination upon a decree in equity for infringement pay ; 28 Fed * 380 ; n ^r by amount paid 

should be held an infringement, though the complainant shall be entitled to re- in settlement of a claim ; 43 Fed. Rep. 478. 

there are superficial dissimilarities in their cover, in addition to profits, the damages Is ^e absence of an established license 
construction; 146 U. S. 29. A pioneer he has sustained, which sh&il be assessed fee » damages must be shown by general 
means one covering a function never be- by the court, and the court has the same evidence ; 3 Wall. 315 ; and there is a dif- 

fore performed ; a wholly novel device power to increase the damages as is riven ference between infringement by sale and 

marking a distinct step in the progress to the court to increase the damages found those by use. The measure of recovery in 

of the art; 18 Sup. Ct. Rep. 707. The new by verdict, even though the infringer made a 8uit in equity for infringement of patent 

application of a patented device to another no profit; 97 U. S. 348. See 13 Am. L. Rev. is the gains and profits made by the in- 

use, which does not involve the exercise 1. At law a plaintiff is entitled to recover fringer and such further damage as the 

of the inventive faculty, is an infringe- what he has lost although it exceed de- proof shows that the complainant sus- 

ment as much as though the new machine fendant’s profits ; in equity only the profits tained in addition ; but in an action at 

were an exact copy of the old ; 139 U. S. the defendant lias actually made ; 151 U. S. law the damages are measured only by the 

601. The mere fact that one who uses a 139; 155 id. 565 ; 101 id. 10. extent of the plaintiff’s loss, as proved by 

patented process finds it applicable to more The actual damage is all that can be al- the evidence, and when the evidence dis- 

ertended use than has been perceived by lowed by a jury, as contradistinguished closes the existence of no license fee, no 

the patentee is not a defence to a charge from exemplary, vindictive, or punitive impairment of the plaintiff’s market, no 

of infringement; 147 U. S. 623. damages. The amount of defendant's pro- damages of any kina, only nominal dam- 

A sale of the thing patented to an agent fits from the unlawful user is, in general, ages can be recovered ; 155 U. S. 566. 

of the patentee, employed by him to make the measure of the plaintiff’s damages ; and Where the defendant’s acts compelled 

the purchase on account of the patentee, this may be determined by the plaintiff’s the plaintiff to reduce his price, suen loss 

is not per ae an infringement, although, price for a license; 11 How. 607 ; lQ id. 480; i® an item of damage ; 43 Fed. Rep. 72. 

accompanied by other circumstances, it 20 id. 198; 1 Blatch. 244,405; 2 id. 132, 194, It Is said that any attempt to classify the 
may be evidence of mfringement; 1 Curt. 229, 470; but no interest is allowed on the reported cases on damages would be futile ; 

profits until their amount is judicially as- Rob. Pat. § 1061. 

I be making of a patented machine for certained : 125 U. S. 136. The rule of dam- The statute of limitation is six years 
philosophical experiment only, and not for ages is different where a patent is only for prior to the filing of the bill of complaint 

use or sale, has been held to be no infringe- an improvement on a machine and where or the issuing of a writ at law ; Act of 

meat; 1 trail. 429, 485; but a use with a it is for an entire machine ; 16 How. 480. March 3, 1897 (in effect January 1, 1898). 

view to an experiment to test, its value is If there be a mere making and no user It is the province of the court to define 

an infringement; 4 Wash. 580. The sale proved, the damages should be nominal; 1 the patented invention, as indicated by the 

j“!* e articles produced by a patented mu- Gall. 476; and where there is in the evidence language of the claims; and of the jury 

ne or process is not an infringement; 3 no basis for a computation of the damages to determine whether, as so defined, it 
Jj OW ‘ » ®4 U. S. 068; only nominal damages can be given ; 181 covers the defendant’s article ; 155 U. S. 565. 
f bona ft*? .Purchase of patented U. S. 159. Where a royalty was proved on If one is employed to devise or perfect 
10 wSLt Ko B . n lnfrin 8J n 8 manufacturer; a device covering two claims and one only an instrument or a means for accomplishing 
nhaFiffTi* £ ii a sale of materials by a was sustained, only nominal damages were ft prescribed result, he cannot, after suc- 
th nad- 1 f *7‘ 8elling allowed ; 4 Fed. Rep. 415 ; but it has been oessfully accomplishing the work for which 

Rn .Pt™ ° a P® ^ftchme may be held that in an action at law, if there is he was employed, plead title thereto as 

frin 1 Holmes 88. As to in- no established royalty, the jury may con- against his employer. What he accom- 

gement Dy a railroad corporation, aider what would be a reasonable royalty ; pushes becomes the property of the em- 
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S loyer. He has sold it in advunoe to him. 

o when one ia in the employ of another in 
a oertain line of work and devises an im¬ 
proved instrument for that work and uses 
the property of his employer and the 
services of “other employes to develop and 
put in practical form his invention, a jury 
or oourt is warranted in finding that the 
benefits resulting from his use of the 
property and the assistance of the co¬ 
employes of his employer have given to such 
employer an irrevocable license to use the 
invention ; 180 U. 9. 343; 150 id. 430 ; 1 
How. 303; 100 U. 9. 436. But a railroad 
company is not entitled to the use of an 
invention of its master mechanic, when 
none of the company’s material or labor 
entered in to the perfecting of the invention 
or was devoted to its construction until 
after the patent had issued; 33 N. E. Rep. 
(Ind.) 332. 

Patents can be granted to United States 
officers, except those in the patent office, 
without any fee, when the invention is 
used or to be used in the public service, 
but the patentee must file a stipulation, 
which must be inserted in the patent, 
that the invention may be used oy the 
government and its officers in public work 
or by any other person in the United States ; 
Act of March 3, 1883. 

In patent oases, costs will not be awarded 
to complainant, where some of the claims 
sued on are withdrawn at the argument, 
and others are adjudged not infringed, 
although the decree is in favor as to others 
still; 71 Fed. Rep. 880. 

Jurisdiction of cases under the patent 
laws. The act of 1870, § 55, gives original 
jurisdiction to circuit courts of the United 
States and to the supreme court of the Dis¬ 
trict of Columbia, or of any territory, in 
all cases arising under the laws of the 
United States granting exclusive privileges 
to inventors. This act was amended Dy 
giving this jurisdiction to the court of ap¬ 
peals of the District of Columbia and abol¬ 
ishing that of the supreme court of the 
District. This jurisdiction extends both to 
law and equity, and is irrespective of the 
citizenship of the parties or the amount in 
controversy. The jurisdiction of the fed¬ 
eral courts is exclusive of that of the state 
courts ; 8N. Y. 9; 40 Me. 430. But this is 
to be understood of cases arising directly 
under the acts of congress, and not of 
those where the patent comes collaterally 
in question: as, for instance, where it is the 
Bubject-matter of a contract or the consid¬ 
eration of a promissory note; 3 McLean 
525 ; 1 W. AH. 84; 16 Conn. 409. Hence 
a bill to enforce the specific performance 
of a contract for the sale of a patent-right 
is not such a case arising under the pat¬ 
ent laws as gives jurisdiction to the federal 
courts ; 10 How. 477; 140 U. S. 344. A 
contract relating to a patent does not 
necessarily involve a federal question ; 125 
U. S. 46, 54 ; 140 id. 344. For the require¬ 
ments of a bill on a patent, see 121 U. S. 
484. If a bill is filed so near the expiration 
of a patent that, under the rules, there 
could De no injunction, it will be dismissed ; 
but if one could be obtained, though only 
three days before the expiration, the court 
may retain jurisdiction and proceed, with 
or without an injunction ; 119 U. S. 822. 

The expiration of a patent pending a 
suit for infringement does not defeat the 
jurisdiction oi a court of equity, although 
it is a reason for denying an injunction 
which was the basis of equity jurisdiction ; 
132 U. S. 71 ; 119 id. 322. A bill is not 
maintainable when filed only a few days 
before the patent expired ; 84 Fed. Rep. 
344. 

Patent-right , note given for a. In many 
of the states, laws have been passed mak¬ 
ing void all notes given in consideration of 
a patent-right unless the words “given for 
a patent-right/* are prominently written on 
the face of the note. These laws have been 
decided to be unconstitutional in 37 Mich. 
309 ; 70 Ill. 109 ; 23 Minn. 34 ; 25 Fed. Rep. 
394 ; 2 Biss. 811; 2 Flipp. 88; 14 Neb. 134 ; 
contra , 109 N. Y. 127; 108 Ind. 365. The 
properly in inventions exists by virtue of 
the laws of congress, and no state has a 


right to interfere with its enjoyment or 
annex conditions to the grant; 2 Biss. 314 ; 
4 Bush 311. In Pennsylvania, however, a 
distinction has been made, the statute of 
April 12, 1872, requiring the insertion of 
the words “ given for a patent-right,” 
merely having the effect of making the 
note or instrument in the hands of a pur¬ 
chaser subject to the same defence as if in 
the hands of the original owner or holder. 
By necessary implication, notes without 
such words inserted in them remain on the 
same footing as before the act, and inno¬ 
cent holders, who take such notes without 
notice, take them clear of all equities ex¬ 
isting between the original parties. And 
in several cases these acts have been sus¬ 
tained as constitutional; 36 Ohio St. 370 ; 
116 Ind. 118, 502; 109 N. Y. 127; 93 Pa. 
373. 

As between the original parties to a note 
given for a patent-nght, it is well settled 
that it is a good defence to show that the 
alleged patent was void, and therefore 
there was no consideration; 18 Pa. 465. 
All who take with notice of the consider¬ 
ation, take subject to same defence; id.; 93 
Pa. 373. Sharswood, J., held that there 
was nothing in this view which interfered 
with any just right of the holder of a valid 
patent under the acts of congress, nor in 
permitting the maker to show, against a 
colder with suoh notioe, that the note was 
obtained by fraudulent misrepresentation ; 
80 Pa. 173. An innocent purchaser of a 
note is not affected by the aot; 93 Pa. 373 ; 
118 Ind. 580 ; 88 Tenn. 705. If the patent 
is void; 124 Mass. 523; or the patented 
article is useless; 42 Nev, 97; 40 Ind. 1; 
the note is void. 

To seoure the insertion of the words, some 
acts make it a misdemeanor punishable by 
fine or imprisonment, or both, for any per¬ 
son “knowing the consideration of a note" 
to be the sale of a patent-right, to sell or 
transfer it without the words “given for a 
patent-right" inserted, as provided by the 
act; 30 Am. Rep. 514 ; 33 Minn. 24 ; 53 Ind. 
454; 54 id. 270. 

On the expiration of patents on the ‘ ‘ Sing¬ 
er” sewing-machine, under which name 
it came to indicate a type of machine made 
by that oomp&ny, the right to make the 
patented article and use the generic name 
passed to the public, but one using the 
name in selling suoh type of machines may 
be compelled to indicate that the articles 
made by him are his product and not the 
product of the owners of the extinot pat¬ 
ent ; 103 U. 9. 169. 

See Caveat ; Expert ; Extknbion of 
Patents; Infringement ; Libel. New. 
Vend and Vending. 

PATENT AMBIGUITY. An am¬ 
biguity which appears upon the face 
of an instriimenL 

An uncertainty or question between two 
meanings of language which arises on bare 
inspection of the words themselves. Abbott. 
See Ambiguity, It is a settled rule 
that extrinsic evidence is not admissible 
to explain suoh an ambiguity. The gen¬ 
eral rule on the subject is thus stated in 2 
Eng. But Gas. 707: “ Where a legal re¬ 
lation is sought to be established by means 
of a written instrument, if an uncer¬ 
tainty of Intention appear by the expres¬ 
sion of the instrument itself, the true in¬ 
tention cannot be ascertained by the aid of 
extrinsic evidenoe. For, as said by Lord 
Bacon (Maxims, Reg. 33), ‘amtnguitas 
patens cannot be holpen by averment.' ” 
5Bing. N. C. 435 ; 8. C. 8 L. J. C. P. 227. 
Latent Ambiguity. 

PATENT MEDICINE. The word 
“patent ’ as used in connection with medi¬ 
cines does not mean that the ■ article is 
patented but that it is proprietary; and 
there is no fraud on the public in using the 
word in that sense, although the article has 
been patented. 221 U. S. 263. 

PATENT OFFICE The offioe 
through whioh applications for letters pat¬ 
ent for inventions, eta, are made, and 
from which those letters patent emanate. 

Some provision for the purpose of Issuing 


patents is, of course, found in every coun¬ 
try where the system of granting patents 
for inventions prevails ; but nowhere else 
is there an establishment which is organ¬ 
ized in all respects on the same scale as 
the United States Patent Office. 

By the act of 1790, the duty of transact¬ 
ing this business was devolved upon the 
secretary of state, the secretary of war, and 
the attorney-general. In the provision for 
a board for this purpose found in the act 
of 1798 the secretary of war is omitted. 
From that time during a period of more 
than forty years all the business connected 
with the granting of patents was transact¬ 
ed by a clerk in the office of the secretary 
of state, the duties of the secretary in this 
respeot being little more than nominal, 
ana the attorney-general acting only as a 
legal adviser. 

The act of July 14,1886, reorganized the 
office and gave it a new and higher posi¬ 
tion. A commissioner of patents was 
constituted. Provision was made for a 
library, which has since become one of the 
finest of the kind in the country. 

The act of 1870 provides for the appoint¬ 
ment by the Presiaent of one commissioner, 
one assistant commissioner and three ex¬ 
aminers-in-chief. Other officers are ap¬ 
pointed by the secretary of the interior, in 
whose department the patent offioe is, 
upon the nomination of the commissioner. 

The patent office is an office of record, in 
which assignments of patents are record¬ 
able, and the record is notice to all the 
world of the facts to be found on record. 
Under section 4 of the act of 1793, an as¬ 
signment was not valid unless recorded in 
the office of the secretary of state; 4 
Blackf. 183. See Patent. 

PATENT OFFICE, EXAMINEES 

IN. Officials in the United States Patent 
Office, whose duty it is to determine 
whether the subject-matter of applica¬ 
tions for letters patent is such as to entitle 
the applicant to the grant of such letters. 
See Patent Office. 

PATENT BIGHT. See Patent. 

PATENT BOLLS. Registers in 
whioh are recorded all letters patent 
granted since 1510. 2 Sharew. Bla. Com. 
340 ; Whart. L. Lex. 

PATENT WRIT. A writ not closed 
or sealed up. Jacob, Law Diet. ; Co. Litt. 
289 ; 7 Co. 20. 

PATENTEE. He to whom a patent 
has been granted. The term is usually 
applied to one who has obtained letteni 
patent for an invention. See Patent. 

PATENTES BBEVIA. Open, or 
patent writs. Tavler. See Patent Wuix, 
Aperta Brevia. 

PATER (Lat.). Father. The term is 
frequently used in genealogical tables. 

PATERFAMILIAS (L*t.). In Civil 
Law. One who was sui juris, and not 
subject to the paternal power. 

In order to give a correct Idea of what was un¬ 
derstood in the Roman law by this term. It is 
to refer briefly to the artificial organisationi of the 
Roman family.—the greatest moral phenomenon in 
the history of the human race. The comprehensive 
term familia embraced both perrons and property, 
money, lands, houses, slaves, children, all oonsU’ 
tuted part of this artificial family, this Juridlc** 
entity, this legal patrimony, the title to which wm 
exclusively vested In the chief or pafcr-/aniuto*. 
who alone was capax dominii , and who belonged 
to himself, tui juris. 

The word pater-famdias is by no means equiva¬ 
lent to the modern expression father of a family, 
but means proprietor in the strongest sense of that 
term; it is he out in domo dominium naoet, in 
whom were centred all property, all power, all 
authority : he waa, in a word, the lord and master, 
whose authority was unlimited. No one but he 
who was *ui juris , who was paterfamilias, was 
capable of exercising any right of property, or 
wielding any superiority or power over anything j 
for nothing could belong to him who was nlmself 
alieni juris. Hence the children of the/Un/iamilias, 
aa well as those of slaves, belonged to the P a Jj^ r t 
familia*. In the same manner, everything that 
was acquired by the sons or slaves formed a part 
of the familia. and, consequently, belonged to Its 
chief. This absolute property and power of the 
pater-familia*, only oeaeea with his Ufe, unless he 
voluntarily parted, with them., by a sale; for the 
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eMeoatioo by «al« ta invariably the symbol resorted 
to for the purpose of dissolving th© etem dominion 
of th© patrr~fnmil*a» ow those betouinff to the 
/toauJiia. Thus, both emsndpstloo sod sdoption 
nr© th© results of Imaginary mJ©©,— per tewMinontu 
ivudiliovi. As the daughter remained in the 
family of her father, r rand father, or great-grand¬ 
father. ae the case might be, notwithstanding her 
marriage. It followed as a nece ssa ry consequence 
that the child never belonged to the same family ae 
Its mother : there U no civil relationship between 
them; they are natural relatione,— cognati,— but 
they are hot legally related to each other.—ognafi ,* 
ana therefore the child Dover inherit© from Its 
mother, nor the mother from her child. There was, 
however, a means by which the wife might enter 
Into th© family and subject herself to the power of 
her husband, is mass wariii, and thereby establish 
a legal relationship between herself and her 
husband. This mantel power of th© husband over 
the wife was generally acquired either roempfione, 
by (be purchase of the wife by the husband from 
th© psTfr/umliat, or ujm, by the prescription 
based on the possession of one year,—the same by 
which the title to movable property was acquired 
according to th© principles governing the ujuropio 
larurnperv, to obtain oy use). Another mode of 
obtaining the same end was the ron/arrratio, a 
saerwd ceremony performed by the breaking and 
eating of a *mali cake, /anvuw, by the married 
couple. It was supposed that by an observance 
of this ceremony tne marital power was pro¬ 
duced by the Intervention of the gods. This 
solemn mode of celebrating marriages was peculiar 
to the patrician families. By means of these 
fictions sod ceremonies the wife became In the eye 
of the law the daughter of her husband, and the 
sister of the children lo whom she gave birth, who 
would otherwise have been strangers to her. Well 
might Gaius say, fYrenuHi ulli sunt Homines qui 
taitm in hberoj tabeant potestatem qualem no* 
kabemuM. 

There Is some similarity between the agnatio, or 
civil relationship, of the Romans, and the trans¬ 
mission of the name of the father, under the 
modern law, to all his descendants in the male line. 
The Roman Law says of the children, pain's, non 
main*. familiam wquunfur / we say, patfis. non 
matris, nomen *©quunfur. All the members of the 
family who, with us, bear the same name, were 
under that law agnates, or constituted the agnatio , 
or civil family. Those children only belonged to 
the family, and were subject to the paternal power, 
who had been conceived in justia nupftis, or been 
adopted. Nupfia, or natnmoniuni, was a marriage 
celebrated in conformity with the peculiar rules of 
the civil law. There existed a second kind of mar¬ 
riage, call eoncuWnofus,—a valid union and a real 
marriage,—which has been often Improperly corn- 
founded, even by high authority, with concubinage. 
This confusion of ideas Is attributable to a super¬ 
ficial examination of the subject; for the Illicit 
intercourse between a man ana a woman which we 
call concubinage was stigmatised by the oppro¬ 
brious term atupi-um by the Romans, and is spoken 
of in the strongest terms of reprobation. The 
op ricubiiuituj was the natural marriage, and the 
only one which those who did not enjoy the jus 
connubti were permitted to contract. The Roman 
law recognised two species of marriage, the one 
civil, and th© other natural, in the same manner as 
there were two kinds of relationship, the agnatio 
and cognatio. The juatos nuptiee or juatum mat ri 
momunt, or civil marriage, could only be contracted 
by Roman citizens and by those to whom the jus 
cxmnubii had been conceded : this kind of marriage 
alone produced the paternal power, the right of 
inheritance, etc. 

But the rapid rise and extraordinary greatness of 
the city attracted immense crowds or strangers, 
who, not possessing the jut connubii, could form no 
other union than that of the roncubtnafus, which, 
though authorized by law, did not give rise to those 
legal effects which Bowed from thejmtee nuptiee. 
By adoption, the person adopted was transferred 
from one family to another; he passed from the 
paternal power of one pater-familiaa to that of 
another : consequently, no one who was rui jvria 
could be adopted In the strict sense of that word. 
But there was another species of adoption, called 
odrogatio, by which a person rut jurit entered 
-into another family, and subjected himself to the 
paternal power of its chief. The effect of the ad ro 
(ration was not confined to the person abrogated 
alone, but extended over his family and property 
1 Marc&de 7b. 

This extraordinary organization of the Roman 
family, and the unlimited powers and authority 
vested In the pater-familiar continued until the 
reign of Justinian, who by his 118th Novel, enacted 
on the 9th of August, 544, abolished the distinction 
between the agnatio and cognat to. and established 
the order of inheritance which, with some modifica¬ 
tions, continues to exist at the present day in all 
countries wboae jurisprudence is based on the civil 
law. See Maine, Anc, L. Ch. 5; Gene; Patria 
Potxbtab. 

PATERNA PATERNIS (Lat. the 
father’s to the father’s). In French Law. 
An expression used to signify that, in a 
succession, the property coming from the 
father of the deceased descends to his 
paternal relations. 

PATERNAL. That which belongB to 
the father or comes from him : as paternal 
power, paternal relation, paternal estate, 
paternal line. See Link. 

PATERNAL POWER. The authority 
lawfully exercised by parents over their 
children. See Father. 

PATERNAL PROPERTY. That 


whioh descends or comes from the father 
and other asoend&nts or collaterals of the 
ternal stock. Domat, Liv. Prel. tit. 8, s. 
n. 11. 

PATERNITY. The state or condition 
of a father. 

The husband is prima facie presumed to 
be the father of nis wife’s children born 
during coverture or within a competent 
time afterwards: pater is est quern nuptiee 
demonstrant; 7 Mart. La. n. s. 558. So if 
the child is en ventre sa mere at time of 
marriage; Co. Litt. 128 ; 8 East 192. In 
oivil law the presumption holds in case of 
a child born before marriage as well as 
after; 1 Bla. Com. 448, 454; Fleta, lib. 1, 
c. 6. In cases of marriage of a widow 
within ten months after decease of hus¬ 
band, the paternity is to be decided by 
circumstances; Hargrave, note to Co. 
Lilt. § 188. Marriage within ten months 
after decease of husband was forbidden by 
Roman, Danish, and Saxon law, and 
English law before the Conquest; 1 Beck, 
Med. Jut. 481; Brooke. Abr. Bastardy, pi. 
18: Palm. 10; 1 Bla. Com. 456. 

The presumption of paternity may always 
be rebutted by showing circumstances 
which render it impossible that the husband 
can be the father; 6 Binn. 288 : 8 East 
198; Stra. 51, 940; 2 Myl. <fc K. 349 ; 8 
Paige, Ch. 139 ; 1 S. <fc S. 150 ; T. & R. 138. 

The declarations of one or both of the 
spouses, however, cannot affect the condi¬ 
tion of a child born during the marriage ; 
7 Mart. La. N. s. 558 ; 3 Paige, Ch. 139. See 
Access ; Bastard ; Bastardy ; Legiti¬ 
macy; Pregnancy, 

PATHOLOGY. In Medical Juris¬ 
prudence. The science or doctrine of 
diseases. In cases of homicides, abortions, 
and the like, it is of great consequence to 
the legal practitioner to be acquainted in 
some degree with pathology. 2 Chitty, Pr. 
42, n. 

PATIBTXLUM. A gallows or gibbet. 
Fleta, 1. 2, c. 8, § 9. 

PATRIA (Lat.). The country; the 
men of the neighborhood competent to 
serve on a jury; a jury. This word is 
nearly synonymous with pais , which see. 

PATRIA POTEST AS (Lat.). In 
Civil Law. The paternal power; the 
authority which the law vests in the father 
over the persons and property of his legiti¬ 
mate children. 

One of the effects of marriage is the paternal au¬ 
thority over the children born in wedlock. In the 
early period of the Roman history, the paternal 
authority was unlimited r the father had the ab¬ 
solute control over his children, and might even, 
as the domestic magistrate of his family, condemn 
them to death. They could acquire nothing except 
for the benefit of the pater-familiaa; and they 
were even liable to be sold and reduced to slavery 
hy the author of their existence. But In the prog¬ 
ress of civilization this stem rule was gradually 
relaxed. 

There are several Instances given in which the 
emperors Interfered to moderate the severity of 
fathers, and the power to kill the child was re¬ 
stricted and finally abolished during the empire. 
The father could originally abandon nis male child 
to relieve himself of responsibility for It, but this 
was forblddon hy the Institutes. Inst. 4, (J, 7. Over 
the property of the child the rights of the father 
were as absolute as over that of the slave ; but this 
power was also moderated under the emperors 
until in the time of Justinian It was practically 
destroyed. The power of the pater familiaa ex¬ 
tended to all descendants in the male line, and It 
was not lost even over those who held the highest 
offices in the state or became victorious generals. 

The children of a daughter were not subject to 
the paternal authority of her own father but 
entered into the family of her husband. The pa¬ 
ternal power was never exercised by a woman, even 
If she were herself «ui Juris. It Is for this reason, 
Ulplan observes, that the family of which a wo¬ 
man, rui juria, was the head, mater familiaa, com¬ 
menced and ended with her : mvlier autem families 
turn et caput et finis eat. 1 Ortolan 191. 

Bee Pater Familiar. 

The modern civil law has hardly preserved any 
features of the old Romao jurisprudence concern¬ 
ing the paternal power. 

The Louisiana code provides that a child owes 
honor, respect, and obedience to the parents, hut 
even the power of correction ceases with the age of 
puberty, and boys at fourteen and girls at twelve 
years of age may leave the paternal roof In opposi¬ 
tion to the will of their parents. By modern law 
the paternal authority Is vested In both parents, but 
usually exercised by the father alone. During the 
marriage the parents are entitled to the property 
of their minor children, subject to the obligation of 
support and education, paying taxes, repairs, etc. 


The paternal power ceases with the death of one 
spouse and Is succeeded by tutorship, which, how¬ 
ever, usually devolves upon the surviving parent, 
who oan also at death appoint a testamentary 
tutor. 

PATRICIDE. One guilty of killing his 
father. See Parricide. 

PATRIMONIAL. A thing which 
comes from the father, and, by extension, 
from the mother or other ancestor. 

PATRIMONITTM. In Civil Law. 
That which is oapabie of being inherited. 

Things oapabie of being possessed by a single 
person exclusively of all others are. In tne Roman 
or civil law, said to be in patrimonio ; when inca¬ 
pable of being so possessed, they are extra patrimo- 
ntum. 

Most things may be Inherited ; but there are some 
which are said to be extra patrimonium, or which 
are not In commerce. These are such as are com¬ 
mon, as the light of heaven, the air, the sea, and 
the like : things public, as riven, harbors, roads, 
creeks, ports, arms of the sea. the sea-shore, high¬ 
ways, bridges, and the like ; things which belong to 
cities ana municipal corporations, as public 
squares, streets, market-bo usee, and tne like. Bee 
1 Bouvler, Inst. n. 421. 

PATRIMONY. Any kind of prop¬ 
erty. Such estate as has descended in the 
same family ; estates which have descend¬ 
ed or been devised in a direct line from the 
father, and, by extension, from the mother 
or other ancestor. It has been held that 
the word is not necessarily restricted to 
property inherited directly from the 
father. 5 Ir. Ch. Rep. 525. 

PATRLNTJS (Lat.). A godfather. 

PATRON. In Ecclesiastical Law. 
He who has the disposition and gift of an 
ecclesiastical benefice. 

In Roman Law. The former master 
of a freed man. Dig. 2. 4. 6. 1. 

PATRONAGE. The right of appoint¬ 
ing to office ; as, the patronage of the Pres¬ 
ident of the United States, if abused, may 
endanger the liberties of the people. 

In Ecclesiastical Law. The right of 
presentation to a church or ecclesiastical 
benefice. 2 Bla. Com. 21. 

PATRONIZE. To act as patron to¬ 
wards. The occupants of a house cannot 
be said to patronize it; 9 Bradw. 344. See 
48 N. Y. 472. 

PATRON Li S (Lat.). In Roman Law. 

A modification of the Latin word pater, 
father. A denomination applied by Rom¬ 
ulus to the first senators of Rome, and 
which they always afterwards bore. 

Romulus at first appointed a hundred of them. 
Seven years afterward, In consequence of the asso¬ 
ciation of Tatiua to ihe Romans, a hundred more 
were appointed, chosen from the Sabines. Tar- 
qulnius Priscus Increased the number to three 
hundred. Those appointed by Romulus and Tatiua 
were called patres majorum gentium, and the 
othere were called jpafrej nunorum gentium. 
These and their descendants constituted the no¬ 
bility of Rome. The rest of the people were called 
plebeians, every one of whom was obliged to chooee 
one of these fathers aa his patron. The relation 
thus constituted involved important consequences. 
The plebeian, who was called cliens (a client), was 
obliged to furnish the means of maintenance to hie 
chosen patron, to furnish a portion for his patron's 
daughters, to ransom him and his sons if captured 
by an eoemy, and pay all sums recovered against 
him by judgment of tne courts. The patron, on the 
other hand, was obliged to watch over t he Interests 
of hls client, whether present or absent, to protect 
his person and property, and especially to defend 
him in all actions brought against him for any 
cause. Neither could accuse or bear testimony 
against the other, or give contrary votes, etc. The 
contract was of a sacred nature ; the violation of It 
was a sort of treason, and punishable as such. Ac¬ 
cording to Cicero (De Repub. 11. 9), this relation 
formed an Integral part of the governmental sys¬ 
tem, Et hob ait plebem in clientelas principum de¬ 
ne v ip turn, which be affirms was eminently useful. 
Blacks tone traces the system of vassalage to *hi© 
ancient relation of patron and client. It was, lo 
fact, of the same nature as the feudal institutions 
of the middle ages, designed to maintain order in a 
rising state by a combination of the opposing in¬ 
terests of the aristocracy and of the common 
people, upon the principle of reciprocal bonds for 
mutual interests. Ultimately, by force of radical 
changes In the Institution, the word patronus came 
to signify nothing more than an advocate. 

PATROON. In New York. The 

lord of a manor. See Manor. 

PATRUELIS (Lat.). In Civil Law. 
A cousin-german by the father’s side ; the 
son or daughter of a father’s brother. 
Dig. 88. 10. 1. 
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PATRTTTJS (Lat.L In Civil Law. 
An uncle by the father's side; a father’s 
brother. Dig. 88.10.10. i^ifricus magnus 
is a grandfather's brother, grand-uncle. 
Putruus major is a great-grandfather's 
brother. Patruus maximum is a great¬ 
grandfather's father's brother. 

PAUPER (Lat. poor). One so poor 
that he must be supported at the public 
expense. 

A Laboring man, who has always been 
able to make a living, and who, until his 
last sickness, has never had occasion to 
ask or receive charity, is not a pauper, al¬ 
though without money or property with 
which to pay the expense of that sickness; 

21 Nav. 415. See 16 Viner, Abr. 259 ; Botts' 
Poor-Laws; Woodf. Landl. AT. 201. 

Before a person can be admitted to sue 
or defend as a pauper, proof must be given 
that he is not worth £25, his wearing ap¬ 
parel and the subject-matter of the cause 
or matter only excepted. He is exempt 
from court fees. Counsel may be assigned 
to him, and no fees can be taken from 
him. Brett, Comm. 681. See Poorj Irre 

MOVABILITY. 

PAUPERIZES (Lat.). In Civil Law. 
Poverty. In a technical sense, Damnum 
absque injuria : t. e. a damage done with¬ 
out wrong on the part of the doer : e. g. 
damage done by an irrational being, as an 
animal. L. 1, § 3, D. si quod paup. fee.; 
Calvinus, Lex. 

PAVE. To cover with stone, brick, 
concrete, or any other substantial matter, 
making a smooth and level surface. 90 
N. Y. 22. 

To lay or cover with stone, brick, or 
other material, so as to make a firm, level, 
or convenient surface for horses, carriages, 
or persons on foot to travel on. It means 
as well to cover with asphalt or concrete, 
as to lay or cover with stone; 110 Mo. 
502. 

The laying of a cross walk comes within 
the general designation of paving ; 62 N. 
Y. 224 ; paving includes flagging, as well 
as other modes of making a smooth surface 
for streets and sidewalks ; 76 N. Y. 181 ; 
06 Hun 179. A footway made up with 
gravel, but not paved with stone or flags 
is a pavement; 15 Q. B. D. 652; 54 L. J. 
M. C. 147. To pave a street has been held 
not to include curbing and sidewalks; 9 
Wash. 272. 

Power to pave a street may include, as 
not unusual, macadamizing and making 
gutters ; Id., 31 Iowa 36. Also, raising and 
lowering parts of the street. Id.; 20 How. 
147. But an order to grade a street does not 
authorize macadamizing it. Id.; 33 Minn. 
164. 

PAVIAGE. A contribution or tax for 
paving streets or highways. 

PAWN. A pledge. A pledge includes, 
in Louisiana, a pawn and an antichresis; 
but sometimes pawn is used as the general 
word, including pledge and antichresis. 
La. Civ. Code, art. 3101 ; Hennen, Dig. 
Pledge . See Pledge. 

PAWNBROKER. One whose busi¬ 
ness it is to lend money, usually in small 
sums, upon pawn or pledge. An ordin¬ 
ance requiring pawnbrokers to keep a book 
in which shall be entered a description of 
all property left in pawn, with the name 
ana description of the pledgor and to sub¬ 
mit such Dock to the inspection of the 
mayor or any police officer on demand, is 
a valid police regulation ; 31 S. W. Rep. 
fMo.) 101 ; 111 III. 291. And one forhid- 
aing them to purchase certain specified 
articles is not unreasonable as imposing 
upon pawnbrokers a penalty for doing that 
which is lawful for other persons todo, as 
a city may not only regulate their busi- 
uess, but suppress and prohibit it; 30 Ill. 
App. 208. 

An ordinance requiring pawnbrokers to 
take out a license is not authorized by a 
statute empowering city councils to make 
by-laws and ordinances not inconsistent 
with the laws of the state and necessaiy to 
carry out the object of the corporation ; 


127 Ind. 109. See 78 Ga. 778 ; 24 S. E. 
Rep. (N. C.) 626; License ; Ordinance; 
Police Power. 

PAWNEE. He who receives a pawn 
or pledge. See Pledge. 

PAWNOR. One who, being liable to 
an engagement, gives to the person to 
whom he is liable a thing to be held as a 
security for the payment of his debt or the 
fulfilment of his liability. 2 Kent 577. 
See Pledge. 

PAX REGIS (Lat.). That peace or 
security for life and goods which the king 
promises to all persons under his protec¬ 
tion. Bract, lib. 9, c. 11. See Peace. 

Id ancient times there were certain limits which 
wore known by this name. The par regie, or verj?e 
of the court, as It was afterwards called, extended 
from the palace-gate to the distance of three miles, 
three furlongs, three acres, nine feet, nine palms, 
and nine barleycorns : Crabb. C. L. 41; or from the 
four sides of the king’s residence, four miles, three 
furlongs, nine acres In breadth, nine feet, nine bar¬ 
leycorns, etc.; LL. Edw. Conf. c. 12, et LL.Hen. I. 

PAY. To discharge a debt, to deliver a 
creditor the value of a debt, either in 
money or in goods, to his acceptance, by 
which the debt is discharged. 86 N. Y. 
527. See 1 Cush. 76. 

To pay, ss usually understood, means 
to deliver money, this iB, however, not 
necessarily involved. The word does, how¬ 
ever, imply a delivery of value, and that it 
is the value called for by the engagement 
to be discharged. For, when that engage¬ 
ment calls for something else than a simple 
delivery of value, performance is the proper 
term; and when something else than what 
it calls for is delivered and accepted, this 
is a compromise, or a discharge, but "pay” 
does not apply. Abbott. 

To pay is to deliver a creditor the value 
of a debt, either in money or in goods, to hiB 
acceptance, by which the debt is discharged. 
Id.; 36 N. Y. 522. The word implies an 
indebtedness. Id.; 15 Barb. 274. The word 
does not necessarily import a discharge of 
the obligation by money. To pay is to dis¬ 
charge an obligation by a performance 
according to its terms or requirements: if 
the obligation be for money, the payment 
is made in money ; if for merchandise or 
labor, a delivery of the merchandise or a 
performance of the labor is payment; or if 
for the erection of a building, performance 
according to the terms of the contract is 
payment. The assent of insurers to an 
indorsement upon a policy of the words, 
“pay the loss to T,” does not impair their 
right, if the policy so allowB, to discharge 
their obligation by replacing the property 
insured, instead of paying its value. Id.; 1 
Cush. 73. 

As Used In a W11L CThe words “to 
pay" have been construed to be effective 
words to give an immediate interest in the 
estate. 110 Ky. 889, 62 S. W. 1036. 

See All Back Pay and Emoluments. 

PAY. A fixed and definite amount 
given bylaw to persona in military service 
in consideration of and as compensation 
for their personal services. 16 Ct. Cl. 496. 
See Longevity Pay. 

Payable in trade. Payable in such ar¬ 
ticle as the promissor deads in. 114 Mass. 84. 

Payable as convenient. A phrase which 
ram be construed only as an extension of 
credit. 120 Maas. 171. 

PAYABLE. Dischargeable by deliv¬ 
ery of an equivalent in value, usually in 
money j also, due in present time ; matured. 
Anderson. 

PAYEE. The person in whose favor a 
bill of exchange is made payable. See 
Bills of Exchange. 

PAYME NT. The fulfilment of a prom¬ 
ise, or the performance of an agreement. 
The discharge in money of a sum due. 

It implies the existence of a debt, of a 
party to whom it is owed, and of a satis¬ 
faction of the debt to that party ; 58 Conn. 
175. 

The word payment la not a technical term: It haa 
been Imported into leftal proceeding from the ex¬ 


change, and not from law treatises. When pay¬ 
ment fa pleaded as a defence, the defendant must 
{wove the payment of money, or something ac¬ 
cepted in Its stead, made to the plaintiff or to some 

S srson authorized in his behalf to receive It; 2 
reenl. Ev. BOB. 

Payment, in Its moot general acceptation, is the 
accomplish men t of every obligation, whether It 
consists in giving or in doing : eolatio e»t preestatio 
qfus quod in obligation* est. 

It follows, therefore, that every act which, while 
It extinguishes the obligation, has also for its ob- 

J ect the release of the debtor and his exemption 
rom liability. Is not payment. Payment Is doing 
precisely what the payer has agreed to do. 8olvere 
dicitur cum qW fecit quod facerc promisit. 

However, practically, the name of payment is 
often given to methods of release which are not ac¬ 
companied by the performance of the thing prom¬ 
ised. Restrinximuseolutionesad compensaUw Km, 
ad notrattonem, ad delegationem, et ad numsratio- 
nem. 

In a more restricted sense, payment is Lbe dis¬ 
charge in money of a sum due Numeratio ett 
num.maria tolutio. B Based, Droit commerciel 
MB. That a payment may extinguish a debt, It 
must be made by a person who has a right to make 
It, to a person who is entitled to receive it, in some¬ 
thing proper to be received both as to kind and 
quality, and at the appointed place and time. 

In the civil law, it is said, where payment is some¬ 
thing to be done, it must be done by the debtor 
himself. If 1 hire a mechanic to build a steam- 
engine for me, he cannot against my will substitute 
in nis stead another workman. Where it Is some¬ 
thing to be given, the general rule Is that It can be 
paid by any one, whether a co-obliger, or surety, or 
even a third person who has no Interest; except 
that In this last case subrogation will prevent tne 
extinction of the debt as to the debtor, unless the 

S .yer at the time of payment act in the name of 
e debtor, or in his own name to release the deb¬ 
tor. Bee Sou rogation 

What constitutes payment. According 
to Corny ns, payment by merchants must 
be made in money or by bill; Com. Dig. 
Merchant (F). 

It is now the law that payment must be 
made in money, unless tne obligation is, 
by the terms of the instrument creating it, 
to be discharged by other means. In the 
United States, congress has, by the con¬ 
stitution, power to decide what shall be 
a legal tender; that is, in what form the 
creditor may demand his payment or must 
receive it if offered; and congress has 
determined this by statutes. The same 
power is exercised by the government of 
all civilized countries. As to the medium 
of payment in the United States, see 
Legal Tender. 

In England, Bank of England notes are 
legal tender. But the creditors may waive 
this right, and anything which he has ac¬ 
cepted as satisfaction for the debt will be 
considered as payment. What the parties 
agree shall constitute payment, the law 
will adjudge to be payment; 115 Ind. 526. 

A debt contracted in a foreign country 
is payable in the currency of that country, 
and therefore, where the creditor sueB in 
the United States, he is entitled to recover 
such sum in the money of the United 
States as equals the dent in the foreign 
country where it was payable; 34 Pac. 
Rep. (Cal.) 73. Where rent is payable in 
coin, its value is to be estimated at the 
market price of the coin at the time and 
place of payment ; 152 HI. 207. See Gold. 

Upon a plea of payment, the defendant 
may prove a discharge in bank-notes, 
negotiable notes of individuals, or a debt 
already due from the payee, delivered and 
accepted or discounted as payment; Phil. 
Ev. Cowen & H. ed. n. 887. Bank-notes, 
in conformity to usage and common 
understanding, are regarded as cash ; 1 
Burr. 452 ; 9 Johns: 120; 6 Md. 87 ; unless 
objected to; 1 Mete. Mass. 866 ; 8 Ohio 
169; 10 Me. 475 ; 2 Cr. A J. 10, n.; 5 Yerg, 
199; 3 Humphr. 162; 6 Ala. N. s. 226. 
Treasury notes are not cash ; 3 Conn. 534. 
Giving a check is not considered as pay- 
ment; the holder may treat it as a nullity 
if he derives no benefit from jt, provided 
he has not been guilty of negligence so as 
to cause injury to the drawer ; 2 B. A P. 
518; 4 Ad. A E. 962 ; 4 Johns. 296 ; 80 N. 
H. 256; 78 Cal. 15. See 17 R. I. 746; 8 
Misc. Rep. 685 ; 4 Tex. Civ. App. 685 ; 89 
Minn. 840 ; 101 N. C. 589 ; 59 Mo. App. 610. 
But see 14 How. 240. Giving a check is a 
conditional payment, and the debt is dis¬ 
charged only when the check is paid, 
nnlma it was agreed that the check should 
be received in satisfaction of the debt; 76 
Hun 194. 

Payment in forged bills is generally a 
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nullity, both in England and this country ; 
10 Wheat. 888 ; 3 Johns. 485: 6 Hill, N. Y. 
840; 7 Leigh 81? ; 8 Hawke 568; 4 Gill A 
J. 468; 11 111. 187; 8 Pa. 880; 5 Conn. 71. 
So also of counterfeit ooin ; but »n agree¬ 
ment to sell goods and accept specific 
money is good, and payment in these coins 
is valid even though they be counterfeit; 

1 Term 885; 14 3. A R. 51. The forged 
notes must be returned in a reasonable 
time, to throw the loss upon the debt¬ 
or; 7 Leigh 617 ; 11 III. 187. Payment 
to a bank in its own notes which are 
received and afterwards discovered to be 
forged is a good payment; 8 Parsons, 
Contr. *688. n. A forged check received as 
cash and passed to the credit of the cus¬ 
tomer is good payment; 4 Dali. 284: 10 
Vu 141. Payment in bills of an insolvent 
bank, where both parties were innocent, 
has been held no oayment; 7 Term 64; 18 
Wend. 101 : 11 Vt, 576 ; 9 N. H. 865 ; 22 
Me. 85. On the other hand, it has been 
held good payment in 1 W. A S. 92; 6 Mass. 
185 : 12 Ala. 280 ; 8 Yerg. 175. See 121 U. 
S. 27. The point is still unsettled, and it 
is said to be a question of intention rather 
than of law; Story, Pr. Notes 125*, 477*, 
641. The payment of bonds, secured by a 
mortgage, made in Confederate money 
during the Civil War is held to have beeu 
received in good faith, and if accepted and 
acquiesced in for a long time, a court of 
equity will not interfere; 145 U. S. 214. 

If a bill of exchange or promissory note 
be given to a creditor and accepted as 
payment, it shall be a good payment 
Benj. Sales 726; Com. Dig. Men want (F) 
80 N. H. 540 ; 27 Ala. N. 3. 254 ; 16 Ill. 161 

2 Du. 133 ; 14 Ark. 267; 4 Rich. 600 ; 34 
Me. 324. But regularly a bill of exchange 
or note given to a creditor shall not be a 
discharge of the debt till payment of the 
bill, unless so accepted ; 1 Salk. 124. 

If the debtor gives his own promissory 
note, it is held in England and the United 
States generally not to be payment, unless 
it be shown that it was so intended ; 10 
Pet. 567; 4 Mas. 336; 27 N. H. 344; 15 
Johns. 247 ; 9 Conn. 23 ; 26 E. L. A E. 56. 

And if payment be made in the note of 
a factor or agent employed to purchase 
goods, or intrusted with the money to be 
paid for them, if the note be received as 
payment it will be good in favor of the 
principal; 1 B. & Aid. 14; 7 B. A C. 17 ; but 
not if received conditionally; and this is 
a question of fact for the jury; 6 Cow. 
181; 10 Wend. 271. 

It is said that an agreement to receive 
the debtor’s own note in payment must be 
expressed ; 1 Cow. 359; 1 Wash. C. C. 328 ; 
47 Mran. 207 ; 7 Ind. App. 1 ; and when so 
expressed it extinguish^ the debt; 5 

WendL 85 ; 49 Ark. 508 ; 77 Ga. 463 ; but if 
sach be not the express agreement of the 
parties, it only operates to extend the 

r riod of the payment of the debt; 181 U. 

287. Whether there was such, an agree¬ 
ment is a question for the jury ; 9 Johns. 
310; 131 U. S. 287. Acceptance of an in¬ 
dorsed note of a debtor in payment for 
goods sold, merges and extinguishes the 
original debt; 6 Misc. Rep. 77. See 115 
Ind. 512. But the giving of a void note 
for an indebtedness does not pay it; 29 
Atl. Rep. (N. H.) 406. 

A bill of exchange drawn on a third 
person and accepted discharges the debt 
as to the drawer; 10 Mod. 37; and in an 
action to recover the prioe of goods, in 
England, payment by a bill not dishonored 
has been held a good defenoe; 4 Esp. Caa. 
46; 1 M. A M 28 ; 4 Bingh. 454 ; 5 Maule 
A 8. 62. 

Re ta i nin g a draft on a third party an 
unreasonable length of time will operate 
as payment if loss be occasioned thereby ; 
18 8. A R. 318; 2 Wash. C. C. 191; Am, 
Contr. 359. The receipt of a draft, in the 
absence of an express agreement, does not 
constitute a payment of the debt for which 
the draft is drawn; 92 Ga. 511. See 62 Hun 
376. 

In the sale of a chattel, if the note of a 
third person be accepted for the price, it 
la good payment; 8 Cow. 272; 1 D. A B. 
291. Not so, however, if the note be the 


promise of one of the partners in payment 
of a partnership debt; 4 Dev. 91, 460. 

In Maine and Massachusetts, the pre¬ 
sumption where a negotiable note is taken, 
whether it be the debtor’s promise or that 
of a third person, is that it is intended as 
payment; 6 Mass. 143: 8 Me. 298; 37 id. 
419. The fact that a note was usurious 
and void was allowed to overcome this 
presumption; 11 Mass. 861. Generally, 
the question will depend upon the fact 
whether the payment was to have been 
made in notes or the receiving them was a 
mere accommodation to the purchaser; 17 
Mass. 1. And the presumption never at¬ 
taches where non-negotiable notes are 
given ; 16 Me. 840. 

Payment may be made through the in¬ 
tervention of a third party who acts a6 the 
agent of both parties: as, for example, a 
stakeholder. If the money be deposited 
with him to abide the event of a legal 
wager, neither party can claim it until tne 
wager is determined, and then he is bound 
to pay it to the winner ; 4 Campb. 37. If 
the wager is illegal, the depositor may 
reclaim the money at any time before it is 
paid over; 8 B, & C. 221 ; 29 E. L. A E. 
424. And at any time after notice given 
in such case he may hold the stakeholder 
responsible, even though he may have paid 
it over ; see 2 Pais. Contr. 188. 

An auctioneer is often a stake-holder, as 
in case of money deposited to be made over 
to the vender if a good title is made out. 
In such case the purchaser cannot reclaim 
except on default in receiving a clear title. 
But if the contract has been rescinded by 
the parties there need be no notice to the 
stake-holder in case of a failure to perform 
the condition ; 2 M. A W. 244; 1 M. A R. 614. 

A payment of a debt by a stranger with¬ 
out the debtor’s request, if accepted as 
such by the creditor, discharges tne debt 
so far as the creditor is concerned, and also 
as to the debtor, if he ratify it; 38 W. 
Va. 390. 

A transfer of funds, called by the civil- 
law phrase a payment by delegation, is 
payment only when completely effected : 
2 Pais. Contr. 137; and an actual transfer 
of claim or credit assented to by all the 
parties is a good payment; 2 t’d. ; 5 B. A 
Aid. 228 ; 7 N. H. 345, 397; 17 Mass. 400. 
This seems to be very similar to payment 
by drawing and acceptance of a bill of ex¬ 
change. 

Where a purchaser contracts to pay a 
certain amount in printing, the seller can¬ 
not enforce the collection of such amount 
in cash, as a profit presumably attaches to 
the printing; 7 Wasn. 316; unless, of course, 
the party declines to pay in printing. 

Foreclosure of a mortgage givtn to secure 
a debt operates as payment made when the 
foreclosure is complete; but if the property 
mortgaged does not produce a sum equal in 
value to the amount of the debt then due, 
it is D&yment pro tanto only ; 2 Greenl. 
Ev. § 824 ; 3 Mass. 562 : 2 Gall. 152; 3 
Mass. 474 ; 10 Pick. 396; 11 Wend. 106. A 
transfer of a worthless mortgage in pay¬ 
ment of a debt, does not discharge the 
debt where neither party at the time of 
the transfer knew that the mortgage was 
worthless ; 75 Hun 445. A legacy also is 
payment, if the intention of the testator 
that it should be so considered can be 
shown, and if the debt was liquidated at 
the death of the testator; 1 Esp. 187 ; 12 
Mass. 891 ; 6 Cow. 368 ; 01 Yt. 110. See 
Legacy. 

When money is sent by letter, even 
though the money is lost, it is good pay¬ 
ment, and the debtor is discharged, if he 
was expressly authorized or directed by the 
creditor so to send it, or if Buoh authority 
oan be presumed from the course of trade ; 
Benj. Sales 727; 11 M. A W. 238; and in 
the case of an insurance premium, such 
pro mi am is paid when the letter contain¬ 
ing It is deposited in the poetoffice, ad¬ 
dressed to the company; 77 Him 556. 
But, even if the authority be given or in¬ 
ferred, at least ordinary diligence must be 
used by the debtor to have the money 
safely conveyed. See 3 Mass. 249 ; Ry. A 
M. 149; 1 Exoh. 477, 


Payment must be of the whole sum ; and 
even where a receipt in full has been given 
for a payment of part of an ascertained 
sura, it has been held not to be an ex¬ 
tinction of the debt; 5 Co. 117 ; 2 B. AC. 
477 ; 8 N. H. 518; 11 Vt. 60; 37 Me. 361 ; 
10 Ad. A E. 121 ; 4 Gill A J. 305 ; 9 Johns. 
888; 11 How. 100. 

But payment of part may be left to the 
jury as evidence that the whole has been 
paid ; 5 Cra. 11 ; 8 N. H. 518 ; and payment 
of a part at a different time ; 2 Mete. Maas. 
283 ; or place ; 3 Hawks 580 ; or in any way 
more beneficial to the creditor than that 
prescribed by the contract, is good; 15 

M. A W. 23. Giving a chattel, though of 
less value than the debt, is a discharge ; 
Dy. 75 a ; 2 Litt. 49 ; 3 Barb. Ch. 021 ; or 
rendering certain services, with the con¬ 
sent of the creditor ; 5 Day 359 ; or assign¬ 
ing certain property ; 5 Johns. 386 ; 13 Mass. 
424. So if a stranger pay a part, or give 
his note for a part, and this is accepted, it 
is a good payment of the debt; 4 B. A C. 
500; 13 Ala. N. s. 353; 14 Wend. 110; 2 
Mete. Mass. 288 ; 53 Minn. 88. And where 
a creditor by process of law compels the 
payment of a part of his claim, by a suit 
for that part only, this is generally a dis¬ 
charge of the whole; 11 S. A R. 78 ; 16 
Johns. 121. See Accord. 

The payment must have been accepted 
knowingly. Many instances are given in 
the older writers to illustrate acceptance ; 
thus if the money is counted out, and the 
payee takes a part and puts it in a bag, this 
is a good payment, and if any be lost it is 
the payee’s loss; 5 Mod. 898. Where A 
paid B £100 in redemption of a mortgage, 
fluid B bade C put it in his closet, and C aid 
so, and A demanded his papers, which B 
refused to deliver, and A demanded back 
his money, and B directed C to give it to 
him, and C did, it was held to be a pay¬ 
ment of the mortgage ; Viner, Abr. Pay¬ 
ment (E). When interest coupons on rail¬ 
road bonds have been presented and paid 
at the usual place of payment, with money 
furnished by a third party, a private ar¬ 
rangement between such third party and 
the mortgagor that the transaction shall 
constitute a purchase of the coupons and 
not payment, will not be enforced against 
the bondholders; 138 Pa. 494. One who 
lends money to a company to take up its 
coupons, is not entitled to be paid out of 
funds in the hands of the receiver; 12 
Bush 073. 

Generally, there can be but little doubt 
as to acceptance or non-acceptance, and 
the question is one of fact for the jury to 
determine under the circumstances of each 
particular case. Of course where notes or 
bank-bills are given in payment of a debt, 
the evidence that they were bo given is to 
be the same as evidence of any other fact 
relating to payment. 

Evidence of payment. Evidence that any 
thing has been done and accepted as pay¬ 
ment is evidence of payment. 

A receipt is prima fade evidence of 
payment; but a receipt acknowledging the 
payment of ten dollars and acquitting and 
releasing from all obligations would be a 
receipt for ten dollars only; 5 B. A Aid. 
696; 18 Pick. 325 ; 1 Edw. Ch. 341. And a 
receipt is only prima facie evidence of 
payment; 2 Taunt. 241; 7 Cow, 384 ; 4 
Ohio 346 ; 18 Colo. 538. For cases explain¬ 
ing this rule, see, also, 2 Mas. 141; 11 Mass. 
27; 9 Johns. 310 ; 4 H. A M’H. 219; 96 
Ala. 496 ; 46 Dl. App. 121. And it may be 
shown that the particular sum stated in 
the receipt was not paid, and, also, that no 
payment has been made ; 2 Term 366 ; 26 

N. H. 12; 9 Conn. 401; 10 Humphr. 188; 
13 Pa. 46. As against strangers thereto, a 
receipt is incompetent evidence of the pay¬ 
ment thereby acknowledged ; 41 Neb. 98. 
See Receipt. 

Payment may be presumed by the jury 
in the absence of direct evidence; thus, 
possession by the debtor of a security after 
the day of payment, whioh security is 
usually given up upon payment of the debt, 
is prima facie evidence of payment by the 
debtor; 1 Stark. 874 ; 9 S. A R. 885 ; 88 
Tex. 885 ; 86 Neb. 741. See 87 Ill. App. 564. 
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If an acceptor produce ft bill of exchange, 
this is said to afford in England no pre¬ 
sumption of payment unless it is shown to 
have been in circulation after he accepted 
it; 2 Campb. 439. See, also, 14 M. & W. 
379. But in the United States such pos¬ 
session is prim a facie evidence of pay¬ 
ment ; 7 S. <St R. 116 ; 4 Johns. 296 ; 2 Pick. 
204. Payment is conclusively presumed 
from lapse of time. After twenty years’ 
non-demand, unexplained, the court will 
presume a payment without the aid of a 
jury ; 1 Campb, 27; 14 S. & R. 15; 6 Cow. 
401; 2 Cra. ISO ; 112 Mo. 300 ; 152 Pa. 102; 
65 Fed. Rep. 910. Factfl which destroy the 
reason of this rule may rebut the presump¬ 
tion ; 1 Pick. 60; 2 La. 461 ; 84 Me. 107; 28 
Or, 313. See 34 S. C. 289 ; 50 Ark. 465 ; 79 
Hun 177. And a jury may infer payment 
from a shorter lapse of time, especially if 
there be attendant circumstances favoring 
the presumption; 7 S. & R. 410. As to 
presumptions against the existeuce of the 
debt, see 5 Barb. 63. The statute of limita¬ 
tions does not apply to an action by a 
legatee to collect a legacy which is a 
charge on land, and no presumption of 
payment arises from the lapse of twenty 
years ; 82 Wis. 393. Where an indebtedness 
is shown, it is presumed to remain unpaid 
until the contrary is shown; 56 Mo. 
App. 535. 

In a suit to enforce a vendor’s lien the 
acknowledgment of payment contained in 
the deed is only prima facie evidence of 
payment ; 150 111.212. 

A presumption may rise from the course 
of dealing between the parties, or the reg¬ 
ular course of trade ; Tayl. Ev. 194. Thus, 
after two years it was presumed that a 
workman had been paid, as it was shown 
that the employer paid his workmen every 
Saturday night, and this man had been 
seen waiting among others; 1 Esp. 296. 
See, also, 3 Camp. 10. 

A receipt for the last year's or quarter’s 
rent is prima facie evidence of the pay¬ 
ment of all the rents previously due ; 2 
Pick. 204. If the last instalment on a bond 
is paid in due form, it is evidence that the 
others have been paid ; if paid in a dif¬ 
ferent form, that the parties are acting 
under a new agreement. 

Where receipts had been regularly given 
for the same amount, but for a sum small¬ 
er than was due bv the agreement, it was 
held evidence of full payment; 4 Mart. La. 
698. 

Who may make payment. Payment may 
be made by the primary debtor, and by 
other persons from whom the creditor has 
a right to demand it. 

An agent may make payment for his 
principal. An attorney may discharge the 
debt against his client; 5 Bingh. 506. One 
of any number of joint and several oblig¬ 
ors, or one of several joint obligors, may 
discharge the debt; viner, Abr. Payment 
(B). Payment may be made by & third 
person, a stranger to the contract. 

It may be stated, generally, that any act 
done by any person in discharge of the 
debt, if accepted by the creditor, will op¬ 
erate as payment. In the civil law there 
are many exceptions to this rule, intro¬ 
duced by the operation of the principle of 
subrogation. Most of these have no ap¬ 
plication in the common law, but have 
been adopted, in some instances, as a part 
of the law merchant. See Subrogation ; 
Contribution. 

To whom payment may be made. Pay¬ 
ment is to be made to the creditor. But it 
may be made to an authorized agent. And 
if made in the ordinary course of business, 
without notice requiring the payment to 
be made to himself, it ia binding upon the 
principal; 6 M. & G. 106 ; 4B. & Aid. 895 ; 
41 La. Ann. 1. Payment to a third person 
by appointment of the principal will be 
substantially payment to the principal : 1 
Phill. Ev. 200. Payment to an agent who 
made the contract with the payee (without 
prohibition) is payment to the principal; 
16 Johns. 86 ; 2 Gall. 065; 10 B. A C. 760. 
But payment may be made to the principal 
after authority given to an agent to 
receive ; 6 Maule A 3.106. Payments made 


to an agent after the death of the principal 
do not discharge the debtor’s obligation, 
even if mAde in ignorance of the principal’s 
death ; 150 U. S. 520. Payment to a broker 
or factor who sells for a principal not named 
ie good ; 11 East 36. Payment to an agent, 
when he is known to be such, will be good, 
if made upon the terms authorized; 11 East 
36 ; if there be no notice not to pay to him ; 

3 B. & P. 485 ; 15 East 65 ; ana even after 
notice, if the factor had a lien on the money 
when paid ; 5 B. & Aid. 27. If the broker 
sells goods as his own, payment is good 
though the mode varies from that agreed 
on ; 1 Maule & S. 147 ; 2 C. & P. 49. 
Bankers are not agents of the owner to re¬ 
ceive payment of the notes by reason simply 
of the fact that the notes were made pay¬ 
able at their hank ; and moneys left with 
them to be used as payment are not there¬ 
by the moneys of the owner of the notes ; 
134 U. S. 68. 

Payment to an attorney is as effectual as 
payment to the principal himself ; 2 Pars. 
Contr. 727 ; 102 Mich. 463. So, also, to a 
solicitor in chancery after a decree ; 2 Ch. 
Cas. 38. The attorney of record may give 
a receipt and discharge the judgment; 1 
Call 147 ; 1 Coxe214 ; 1 Pick. 347 ; 10 Johns. 
220 ; 2 Bibb 382 ; if made within one year ; 

1 Me. 257. Not so of an agent appointed 
by the attorney to collect the debt; 2 Dougl. 
623. Payment by an officer to an attor-* 
ney whose power has been revoked before 
the officer received the execution did not 
discharge the officer; 13 Mass. 465 See, 
also, 1 Des. Ch. 461. Payment to one of 
two co-partners discharges the debt; 8 
Wend. 542 ; 2 Blackf. 371 ; 1 Ill. 107 ; 6 
Maule & S. 156 ; 1 Wash. C. C. 77 ; even 
after dissolution ; 4 C. & P. 108. And see 
7 N. H. 568. So payment to one of two 
joint creditors is good, though they are 
not partners ; 4 J. J. Marsh. 367. But pay¬ 
ment by a banker to one of several joint 
depositors without the assent of the others 
was held a void payment; 1 M. & R. 145 ; 

4 E. L. & E. 342. 

Payment to the wife of the creditor is 
not a discharge of the debt, unless she is 
expressly or impliedly his agent; 2 Scott 
n. r. 372; 2 Freem. 178 ; 22 Me. 335 ; as to 
payment to the husband, see 66 Hun 633. 
One who purchases the property of a mar¬ 
ried woman through the agency of her 
husband, must pay for it precisely as if he 
had purchased through an agent who sus¬ 
tained nosuch relation; 110 lnd. 164. An 
auctioneer employed to sell real estate has 
no authority to receive the purchase-money 
by virtue of that appointment merely ; 1 
M. & R. 820. Usually, the terms of sale 
authorize him to receive the purchase- 
money ; 5 M. & W. 645. Payment was 
made to a person sitting in the creditor's 
counting-room and apparently doing hi9 
business, and it was held good ; 1 M. & M. 
200 ; 5 Taunt. 307 ; but payment to an ap¬ 
prentice bo situated was held not to he good; 

2 Cr. & M. 304. Payment to a person other 
than the legal owner of the olaim must be 
shown to have been made to one entitled 
to reoeive the money; 114 N. Y. 481. 
Generally, payment to the agent must be 
made in money, to hind the principal; 10 
B. & C. 760; 61 Vt. 534 ; 40 Kan. 395. 
Power to receive money does not authorize 
an agent to commute ; 1 Wash. C. C. 454 ; 

1 Pick. 347 ; nor to submit to arbitration ; 

5 How. 891. See, also, Story, Ag. § 99. 

An agent authorized to receive money 

cannot oind his principal by receiving 
goods ; 4 C. & P. 501 ; or a note ; 5 M. & 
W. 045 ; but a subsequent ratification 
would remedy any such departure from 
authority ; and it is said that slight acts 
of acquiescence will be deemed ratification. 
Payment to one of several joint creditors 
of his part will not alter the nature of the 
debt so as to enable the others to sue sep¬ 
arately ; 4 Tyrwh. 488. Payment to one of 
several executors has been held sufficient; 

3 Atk. 696. Payment to a trustee gener¬ 
ally concludes the cestui que trust in law ; 
5 B. & Ad. 96. Payment of a debt to a 
marshal or sheriff having custody of the 
person of the debtor does not satisfy the 
plaintiff; 4 B. A C. 82. Interest may be 


paid to a scrivener holding the mortgage 
deed or bond, and also the principal, if he 
deliver up the bond ; otherwise of a mort¬ 
gage-deed as to the principal, for there 
must be a re-conveyance ; 1 Salk. 157. It 
would seem, then, that in those states 
where no re-conveyance is needed, a pay¬ 
ment of the principal to a person holding 
the security would be good, at least prima 
facie. 

Subsequent ratification of the agent’s 
acts is equivalent to precedent authority 
to receive money ; Pothier, Obi. n. 528. 

When to be made. Payment must be 
made at the exact time agreed upon. This 
rule is held very strictly in law ; but in 
equity payment will be allowed at a time 
subsequent, generally when damages ran 
he estimated and allowed by way of inter¬ 
est ; 8 East 208 ; 3 Pick. 414 ; 5 id. 106,187. 
Where payment is to be made at a future 
day, of course nothing can be demanded 
till the time of payment, and, if there be a 
condition precedent to the liability, not 
until the condition has been performed. 
And where goods had been sold “ at six or 
nine months’ credit,” the debtor was 
allowed the option ; 5 Taunt. 338. 

Where no time of payment is specified, 
the money is to be paid immediately on 
demand ; 1 Pet. 455; 4 Rand. 346. When 
payment is to be made at a certain time, 
it may be made at a different time if the 
plaintiff will accept; Viner, Abr. Payment 
(H) ; and it seems that the debtor cannot 
compel the creditor to receive payment 
before the debt is due. The time of pay¬ 
ment of a pecuniary obligation is a material 
provision in the contract, and a creditor 
cannot be compelled by statute to accept 
payment in advance; 111 N. Y. 1. 

Where to be made. Payment must be 
made at the place agreed upon,, unless both 
the parties consent to a cliange. If no 
place of payment is mentioned, the payer 
must Beex out the payee ; 2 Pare. Part. 751; 
Moore, P. C. 274 ; Shepp. Touchst. 378 ; 2 
M. & W. 223 ; 20 E. L. & E. 498. Refusal 
to receive payment offered at a place other 
than the stipulated place of payment, ex¬ 
cept upon certain conditions, is an implied 
waiver of the right to have the payment 
made in the place agreed on ; 37 Fed. Rep. 
286. Where there is a covenant for tne 
payment of rent, the tenant must seek the 
landlord ; 8 Excli. 689. A lessor must de¬ 
mand the reut upon the land on the day 
when it becomes due at a convenient time 
before sunset, in order to re-enter for 
breach • of condition upon non-payment ; 
47 Conn. 366; 03 lnd. 415. It has been 
held that a licensor of a patent must apply 
to the licensee for an account and payment; 
6 Fed. Rep. 493. 

So, too, the creditor is entitled to call for 
payment of the whole of his claim at one 
time, unless the parties have stipulated 
for payment otherwise. 

Questions often arise in regard to the 
paymeutof debts and legacies by executors 
and administrators. These questions are 
generally settled by statute regulations. 

As a general rule, debts are to be paid 
first, then specific legacies. The personal 
property is made liable for the testator’s 
debts, and, after that is exhausted, the 
real estate, under restrictions varying in 
the different states. 

See Descent and Distribution ; Execu¬ 
tor ; Administrator ; Legacy. 

In the payment of mortgages, if the 
mortgage was made by the deceased, the 
personal estate is liable to discharge the 
mortgage debts; 2 Cruise, Dig. 147. But 
where the deceased acquired the land sub¬ 
ject to the mortgage, the mortgaged es¬ 
tate must pay the debt; 8 Johns. Ch. 252 ; 
2 Bro. C.057 ; 24 Pa. 208. See Mortgage. 

Effect of Payment The effect of pay¬ 
ment is—first, to discharge the obligation ; 
and it may happen that one payment will 
discharge several obligations by means of 
a transfer of the evidence of obligations ; 
Pothier, Obi. 554, n. Payment bv one who 
is primarily liable to one entitled to collect 
the debt is an extinguishment of the debt 
and all liability thereunder, and however 
held, transferred, or assigned, it is ever af- 
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forwards a mere nullity ; 84 Va. 006. 9so- 
owd, pftrrnent does not prevent ft recovery 
heck when made under mistake of hot. 
The general rule b that ft mistake or igno¬ 
rance of law furnishes no ground to reclaim 
money paid voluntarily under a claim of 
right; 2 Kent 491 ; 9 Greenl. Ev. § 188 ; 
44Mo. App. 949; 97 Ct. Cls. 547 ; 89 id. 116 ; 
99 Cal. 607. But acts done under a mistake 
or ignorance of an essential fact are void¬ 
able and relievable both in law and equity ; 
Poll. Cont, 489: 84 Fla. 471. Laws of a 
foreign country are matters of fact; Story, 
Const. 6th ed. § 1904; 9 Pick. 112 ; and the 
several United States are foreign to each 
other in this respect. See Conflict of 
Laws ; Foreign Laws, Iu Kentucky and 
Connecticut there is a power of recovery 
equally in oases of mistake of law and of 
fact; 19 Conn. 648 ; 8 B. Monr. 610. In 
Ohio it may be remedied in equity; 11 
Ohio 883. In New York a distinction is 
taken between ignorance of the law and 
mistakes of law, giving relief in the latter 
case ; 18 Wend. 422 ; 2 Barb. Ch. 608. In 
England, money paid under a mistake 
of law cannot be recovered back; 4 Ad. & 
E. 858. The payment of a note for the 
purchase price of Land, after the discovery 
of a mistake in oomputing the price, is no 
bar to an action to recover an overpay¬ 
ment resulting from such mistake ; 158 
Mass. 353. See IQNORANCE; Mist ake. A 
payment under protest is nevertheless vol¬ 
untary, unless there was duress or coercion; 
3 N. Dak, 160; 136 N. Y. 383. Third, part 
payment of a note will Jiave the effect of 
waiver of notice of protest. Fourth , pay¬ 
ment of part of the aebt will bar the appli¬ 
cation of the Statute of Limitations as to 
the residue; 22 N. H. 219 ; 6 Md. 201; 8 
Mass. 134 ; 28 E. L. & E. 454; even though 
made in goods and chattels; 4 Ad. A E. 71. 
But it must be shown conclusively that 
the payment was made as part of a larger 
debt; 6 M. & W. 824 ; 20 Mias. 663 ; 9 Ark. 
4o5 ; 11 Barb. 554 ; 24 Vt. 216. See, also, 3 
Pars. Contr. 8Ui ed., 74; Earnest ; Pro¬ 
test, Payment under. 

The Burden of Proof , on a plea of 
payment, is on the party pleading it; 7 
Misc. Rep. 668; 91 Ga. 791; 33 Neb. 519 ; 1 
Mo. App. Rep. 295. As to appropriation 
of payments , see that title. One English 
ana one American case reported since its 
publication may be here cited os stating 
the general principles. When a debtor 
pays money on account and makes no ap¬ 
propriation, the creditor has the right to 
TnAkfl it and may exercise it up to the last 
moment by action or otherwise ; [1897] A. 
C. 288, reversing the court of appeal. The 
right of appropriation of payments belongs 
exclusively to the debtor and creditor and 
no third party can demand a change in ap¬ 
propriations assented to by them; 10 U. S. 
App. 415. 

See Novation. 

In Contemplation of Insolvency. A 

payment by an insolvent debtor in the usual 
course of his business to maintain his credit, 
preserve his estate, -and carry on his business, 
without any intent to prefer one creditor to 
another, is not a “payment in contemplation 
insolvency," and with a design to prefer a 
creditor within Kentucky Statutes, j 1910. 
139 Ky. 284, 129 S. W. 828. 

See Voluntary Payment. 

In Pleading. The name of a plea by 
which the defendant alleges that he hm? 
paid the debt claimed in the declaration ; 
this plea must conclude to the country.’ 
See Chitty, Plead. In Pennsylvania a plea 
of payment, with leave, etc., is in common 
use ; under it a defendant may give in evi¬ 
dence anything tending to show that, of 
right, the plaintiff cannot recover. 


--INTO COURT. In 

Praotioe. Depositing a sum of money 
with the proper officer of the court by the 
defenfont in a suit, for the benefit of the 
plaintiff and in answer to his Haim 
It may be made in some states under 
statutory provisions; 18 Ala. 298 ; 7 HI. 
yi 1 ! 1 21 i 5 Hairing. 17; 24 Ga. 211; 

^J^ex, 461 ; 11 Ind . 682; and see 8 E. L. 
« E. 186; and in most by a rule of court 


made for the purpose ; 2 Bail. 28 ; 7 I red. 
100; 1 6wk6 98; In whloh case nodoe of 
an Intention to apply must, in general, 
have been previously- given. 

The effect is to divest the defendant of 
all right to withdraw the money ; 1 Wend. 
191; 8 Watts 248; except by leave of 
court; 1 Coxe 298; and to admit conclu¬ 
sively every fact which the plaintiff would 
be obliged to prove in order to recover it; 
1 B. A C. 8; 6 M. A W. 9; 1 Dough Mich. 
830 ; 34 Vt. 140 ; 66 Pa. 27 ; as, that the 
amount tendered is due; 1 Campb. 658 ; 6 
Mass. 365 ; 2 Wend. 481 ; for the cause laid 
in the declaration ; 5 Bingh. 28 , 32 ; 2 B. 
A P. 650 ; 5 Pick. 285; to the plaintiff in 
the character in which he sues ; 2 Campb. 
441; the jurisdiction of the court; 5 Esp. 
19; that the contract was made ; 3 Campb: 
52; and broken as alleged ; 1 B. A C. 3; 
but only in reference to the amount paid 
in; 7 Johns. 815; 8 E. L. A E. 548; and 
nothing beyond such facts ; i Greenl. Ev. 
§ 206 . 

Generally, it relieves the defendant from 
the payment of further coats unless judg¬ 
ment is recovered for a sum larger than 
that paid in ; 1 Wash. 10; 8 Wend. 326 ; 2 
Miles 65; 2 Rich. 64 ; 24 Vt. 140 ; 32 Fed. 
Rep. 816. As to the capacity in which the 
officer receiving the money acts, see 1 Coxe 
298; 2 Bail. 28; 17 Ala. 298. 

Payment of money into court, when the 
declaration is on a special contract, is an 
acknowledgment of the right of action to 
the amount of the sum brought in, and no 
more ; 1 Tidd’s Pr. 624. It does not waive 
the benefit of a defence, though that be to 
the whole claim ; 66 Pa. 27 ; 100 U. 3. 673. 
But no defence can deprive the plaintiff of 
the right to the money in court. See Ten¬ 
der. 

PAYMENT OF MONEY. Delivery 
by the debtor to the creditor of the amount 
due. 7 Wall. (U. S.) 250. 

PAYS. Country. Trial per pays , trial 
by jury (the country). See In Pais ; Paib. 

PEACE. The concord or final agree¬ 
ment in a fine of land. 16 Edw. I. modus 
levandi finis. 

The tranquillity enjoyed by a political 
society, internally by tne good order which 
reigns among its members, and externally 
by the good understanding it has with all 
other nations. Applied to the internal 
regulations of a nation, peace imports, in 
a technical sense, not merely a state of re¬ 
pose and security as opposed to one of vio¬ 
lence or warfare, but likewise a state of 
public order and decorum ; Hamm. N. P. 
139 ; 12 Mod. 566 ; 86 Mich. 175. 

The term peace Id English and American lav la 
used In a general way to express that condition 
which Is violated by tne commission of crime. In 
modern times It Is expressed In England by the 
phrase kinp's peace, ana In thin country peace of the 
rtate or commonwealth. But originally the phrase 
king's peace had no such broad meaning, but was 
used only In connection with crimes committed 
against persons, or lo places, or at times and sea¬ 
sons, which were under the special protection of 
the king. See Pax Rkoib. “ Breach of - the king's 
peace was an act of personal disobedience, and a 
much graver matter than an ordinary breach of 
public order; it made the wrong-doer the king's 
enemy. The notion of the king's peace appears to 
have had two distinct origins. These were, first, the 
special sanctity of the king’s house, which may be 
regarded as differing only In degree from that which 
Qermanlc usage attached everywhere to the home¬ 
stead of a free man ; and, secondly, (he spertal pro¬ 
tection of the king's attendants and servants, and 
other persons whom he thought fit to place on the 
same footing. . . . The rapid extension of the king's 
peace till It becomes, after the Norman Conquest, 
the normal and general safeguard of public order, 
seems peculiarly En glish On the continent the 
king appears to baveoeen recognized as protector 
of the general peace, besides having power to grant 
special protection or peace of a higher order, from 
a much earlier time.’’ 1 Poll. A Mattl. 22. 

There was the peace of the church, both that of 
the pariah and the minster ; so there was the peace 
of the sheriff, and of lord, and indeed of every 
householder, for the breach of which atonement 
oould be exacted. In writing of the criminal law of 
England In the twelfth century It Is said, "Thetime 
has not yet come when the king's peace will be 
eternal and oover the whole land. Btlll we have 
here an elaatlc notion ; If the king beetow hie 
peace on a privileged person by a writ of protec¬ 
tion, can he not put all men under his peace by pro¬ 
clamation." Bee 9 Poll A MaltL <61-8. The phrase 
peace of the king was In that period used to ex¬ 
press the idea t h a t the crime which waa alleged to 
be in breach of the “ peace of God and of our lord the 


king," was one of those reserved ss specially pi 
ishable In behalf of the king himself. These cifi 
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were the original pleas of tne crown but the king’s 
peace by an easy process extended itself “ until It 
had become an all-embracing atmosphere ; ” id. <09. 
That general peace which la now denominated the 
peace of th* king or of the state, as the case may 
be, waa In the early days protected only by the 
hundred court and the ealaorman. It Is possible 
that mediaeval usage which applied to an Inferior 
court the phrase the peace of tne lord who held It, 
dates from the earliest period of the administration 
of Justice There is said to be some evidence that 
in the tenth oentury the phrase peace of the witan, 
was used, but no authority for the use of the term 
foUo-peace ; 1 Poll. A MaltL 98. See also Pollock, 
The King's Peaoe, Oxford Lectures ; lnderwick, 
The King's Peace. 

The Lord Chancellor and the Judges of the Queen's 
Bench Divlsoo of the High Court are conservators 
of the peace at common law ; they have all the 
common-law powers for the preservation of the 
peace whloh are p ou e esse d by other conservators, 
such as sheriffs and justices of the peace; they 
may command all men, whether private cltlsens. 
soldiers, or coos tables, to assist in the suppression qf 
unlawful assemblies, and may arrest peace-break era, 
by command, on view of the breach, or by their 
warrants. 

See, generally, Bacon, Abr. Prerogative 
(1)4); Hale, Hist. Comm. Pleas 160; 8 
Taunt. 14; 1 B. A Aid. 227; Peake 89 ; 1 
Esp. 294 ; Harrison, Dig. Officer (V 4); 2 
Benth. Ev. 319, note; 10 Ore. 189. Good 
Behavior ; Surety of the Peace ; Arti¬ 
cles of the Peace ; Breach of the 
Peace ; Conservator of the Peace ; 
Treaty of Peace. 

PEACE, ARMED. The state of a 
country whose military force is kept on a 
war basis during peace. English. 

PEACE OP GOD. The words, “ in 
the peaoe of God and the said common¬ 
wealth, then and there being,” as used in 
indictments for homicide and in the defi¬ 
nition of murder, mean merely that it is 
not murder to kill an alien enemy in 
time of war, provided such killing occur in 
the actual exercise of war; Whart. Cr. 
Law §810; 13 Minn. 341. 

PEA CE OP GOD AND THE 
CHURCH. The freedom from Buits at 
law between the terms. Spelman, Gloss.; 
Jacob, Law Diet. See Peace. 

PEACE, IN TIME OF. Not a 

mere cessation of hostilities, but peace in 
the complete sense, officially proclaimed. 
255 U. S. 9, 10 ; 102 U. S. 438. 


PEACEABLE ASSEMBLY. 

Assembly ; Liberty of Speech*. 


See 


PECK. A measure of capacity, equal 
to two gallons. See Measure. 

PECULATION. The unlawful appro¬ 
priation by a depository of public funds, 
of the property of the government in¬ 
trusted to his care, to his own use or that 
of others. Do mat, Suppl. au Droit Public, 
1. 3, tit. 5. See Embezzlement. 

PECULIARS. In Ecclesiastical 
Law. A parish in England whioh has 
jurisdiction of ecclesiastical matters within 
itself and independent of the ordinary j 

They may be either— 

Royal , which includes the sovereign's 
free chapels; 

Of the archbishops, excluding the juris¬ 
diction of the bishops and archdeacons; 

Of the bishops, excluding the jurisdic¬ 
tion of the bishop of the diocese in which 
they are situated ; 

Of the bishops in their own diocese, ex¬ 
cluding archdeaconal jurisdiction; 

Of deans , deans ana chapters , prebenda- 
ries t and the like, excluding the bishop’s 
jurisdiction in consequence of ancient 
compositions. 

See 1 Phill. Ecol. 202, n. 246; Skinn. 689 ; 
8 Bla. Com. 66; Court of Peculiars. 

PECULIUM (Lat.). In Civil Law. 
Private property. 

The raoet ancient kind of peculium wm the peev- 
Ilum profeetitium of the Roman law, which signified 
that portion of the property acquired by a son or 
slave which the father or master allowed him, to be 
managed as he saw fit. In modern dvll law there 
are other kinds of peculium, viz.: peculium cae- 
freiwe, which Inaluaes all movables given to a 
son by relatives and friends on his go log on a 
campaign, all the presents of oomrades, and his 
military pay and the things bought with It: peculi¬ 
um quan-coetreuee^ whloh Includes all acquired by 
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b son by performing the duties of a public or spirit¬ 
ual office or of aa advocate, and also gifts from the 
ralaliur prince ; cecuKua adventitium. which In¬ 
duces the property of a son's mother and relatives 
on that side of the house, and all which comes to 
him on a second marriage of his parents, and. In 
general, all his acquisitions which do not come from 
nts father's property and do not come under cos- 
freass or quasi-cQstrense pecvlium. 

TTie pentlium pro feet it lum remains the property 
of the father. The pectilfum castrense and yuan- 
co strense are entirely the property of the son. 
The peruXium adventitium belongs to the son ; but 
be oannot alien it nor dispose of it hy will; nor can 
the father, unless under peculiar .circumstances, 
alien it without consent of the son. Mackeldey, Civ. 
Law. I 867 : Inst 2. 9. 1 : Dig. 15. 1. 6. 8 ; Pbthler, ad 
Paod. Ub. 50, tit. 17, c. fi, art 8. 

A master is not entitled to the extraor¬ 
dinary earnings of his apprentices which 
do not interfere with his services so as to 
affect the master’s profits. An apprentice 
was therefore decreed to be entitled to 
salvage, in opposition to his master's claim 
for it. 2 Cra. 270. See Manus Marriage. 

PECUNIA (Lat.). In Civil Law. 
Property, real or personal, corporeal or in¬ 
corporeal. ThingB in general (omnes res). 

The law of the Twelve Tables said, t*tt quisque 
pater familias lepasset super pecunia tuteiave rei 
suae ita jus esto : m whatever manner a father of a 
family may have disposed of his proper ty or of the 
tutorship of his things, let this disposition be law. 

1 Lecons Eltm. du Dr. Civ. Rom. 288. But Paulus, 
in 1. 5, D. de vert, signify gives It a narrower sense 
tKftji res, which he says means what ib not included 
within patrimony, pecunia what is. Vlcat, Voc. Jur. 
In a still narrower sense. It means those things only 
which have measure, weight, and number, and most 
usually strictly money. Id. The general sense of 
property occurs, also, in the old English law. l^eg. 
Kdw. Confess, c. 10. 

Flocks were the first riches of the ancients ; and 
it Is from pecus that the words pecunta, peculium, 
peoulatus, are derived. In old English law pecunia 
often retains the force of pecus. Bo often in Domes¬ 
day : pastura ibidem pecunia viUce , i. e. pasture 
for cattle of the village. 8o viveepecuniae, live stock. 
Leg. Edw. Confess, c, 10 ; Emendat. Willielmi Prlmi 
ad Leges Edw. Confess. ; Cowell. 

PECTTNTA NUMERATA (Lat.). 
Money given in payment of a debt. 

Properly used of the creditor, who is properly said 
to number, t. e. count out, the money to the 
dehtor which he muBt pay, and improperly of the 
debtor, who is said to number or count out the 
money to the creditor, i. e. to pay It. Vlcat, Voc. 
Jur.; Calvin us, Lex. 

PECUNIA NON-NUMER AT A (Lat.). 
Money not paid or numbered. 

The exceptio non^numeratae pecuniae (plea of 
money not paid) Is allowed to the principal or 
surety by the creditor. Calvinus, Lex. 

PECTJNIA TRAJECTlTriA (Lat.). A 
loan of money which, either itself or in 
the shape of goods bought with it, is to be 
carried over the sea, the lender to take the 
risk from the commencement of the voyage 
till arrival at the port of destination, and 
on that account to have higher interest; 
which interest is not essential to the con¬ 
tract, but, if reserved, is called fotnus 
nauticum. Mackeldey, Civ. Law § 998b. 
The term faenus nauticum is sometimes 
applied to the transaction as well as the 
interest, making it coextensive with 
pecunia trajectitxa . 

PECUNIARY. That which relates to 
money. A pecuniaiy provision does not 
apply to a provision in an agree¬ 
ment for alimony specifically dividing 

S irsonal property oi the parties; 61 

e. 895. The exemption irom regis¬ 
tration of annuities without regard to 
pecuniary consideration was held to in¬ 
clude the case of a grantee’s giving up 
his business to the grantor; 4 Term 790; 
5 id. 689. Bank notes; 3 id. 554; 1 B. Sc 
P. 208 ; checks ; 8 Term 328 ; and a verbal 
promise to pay a debt in full; 6 Gray 327 ; 
are pecuniary considerations. But the 
assignment of a leasehold interest is not; 
2 B. A B. 702; or & transfer of stock ; 8 B. 
& A. 002 ; or a surrender of a life interest 
in a sum of money and of a contingent 
interest in the corpus; 2 El. & Bl. 874; 2 
B. & C. 875. 

PE CUNIARY CAUSES. Causes in 
ecclesiastical courts where satisfaction is 
sought for withholding ecclesiastical dues 
ortne doing or neglecting some act con¬ 
nected with the church. 8 Bla. Com. 88. 
As to what causes are ecclesiastical, see 
2 Burn, Eccl. Law 89. 


PECUNIARY LEGACY. See Leg¬ 

acy. 

PECUNIARY LOSS. A loss of money, 
or of something by which money or some¬ 
thing of money value may be acquired. 
82 Barb. 33. 

PECUNIARY PROFIT. An academy 
is not a corporation for pecuniary profit. 
116 IU. 876. 

PEDAGIUM (Lat. pes, foot). Moner 
paid for passing by foot or horse through 
any forest or country.- Cassan de Coutum. 
Burgund. p. 118; Rot. Vase. 22 Edw. III. 
m. 34. 

PEDAULUS (Lat. pee. foot). In 
Civil Law. A judge who sat at the foot 
of the tribunal, t. e. on the lowest seats, 
ready to try matters of little moment at 
command of the praetor. Calvinus, Lex.; 
Vicat, Voc. Jur. 

PEDDLER. Persons who travel about 
the country with merchandise for the 
purpose of selling it. 

An itinerant trader, who carries goods 
about in order to sell them, and who act¬ 
ually sells them, to purchasers, in contra¬ 
distinction to a trader who has goods for 
sale, and sells them, at a fixed place of 
business. A petty chapman, or other 
trading person going from town to town, 
or to other men’s houses, and travelling 
either on foot or with horses, or otherwise, 
carrying to sell or expose to sale, any 
goods, wares, or merchandise. 107 Ind. 502 ; 
12 Cush. 493 ; 63 Hun 123. Any person 
carrying a wagon, cart, or buggy for the 
purpose of exhibiting or delivering any 
wares or merchandise. N. C. Act 1895, 
c. 116. 

An itinerant individual, ordinarily with¬ 
out local habitation or place of business, 
who travels about the country carrying 
commodities for sale. 75 la. 74. 

The distinctive feature has been held Dot 
to consist in the mode of transportation, 
though one of the statutory modes is essen¬ 
tial to constitute a peddler, but in the fact 
that the peddler goes from house to house 
or place to place carrying his merchandise 
with him and concurrently sells and de¬ 
livers it; 87 Ala. 144 ; 140 N. Y. 187. One 
who, having a place of business in another 
town, goes about delivering goods at the 
houses of his customers, in pursuance of 
orders previously taken, and. takes orders 
for future delivery, is not a peddler; 140 
N. Y. 187 ; 140 Pa. 158 ; 113 N. C. 081; but 
one who manufactures and deals in pro¬ 
prietary medicines who, although having 
a permanent manufactory and residence, 
yet attends county fairs and publicly 
recommends his medicines as a cure for 
certain ailments, is held a peddler; 85 
la. 21. 

The driver of a delivery wagon who 
takes orders for goods and subsequently 
delivers them is not a peddler ; 55 N. J. L. 
522 ; nor is one who merely delivers goods 
previously sold by another ; 88 la. 191; or 
a canvasser; 135 Ill. 00 ; or one who ex¬ 
hibits samples of cloth and takes orders for 
clothing to be made therefrom ; 28 Wkly. 
L. Bui. 107. 

But one who goes from house to house 
with merchandise, selling the same on the 
instalment plan is held a peddler; 04 N. 
W. Rep. (Mich.) 338 ; 41 N. E. Rep. (Ind.) 
315. 

A state may impose a tax upon itinerant 
peddlers and require them to take out a 
license to practice their trade ; 150 U. S. 
290 ; but it may not discriminate between 
Its own citizens and non-residents; 12 
Wall. 418 ; 103 U. S. 844 ; 04 N. H. 48 ; 84 
Oa. 754; nor charge a higher price to the 
latter for a license than it imposes on the 
former ; 04 N. H. 508. See Commerce ; 
License. 

An oil company, which fills tanks of regu¬ 
lar customers every week under a standing 
order, is not a “peddler.” 129 Ky. 744, 112 
S. W. 902. 

A traveling agent who takes orders and 
transmits them to be accepted or rejected 
by hia principal and who delivers nothing 


is not a “peddler.” 150 Ky. 634, 150 9. W. 
814. 

All itinerant persons vending lightning 
rods, goods, wareH, merchandise, clocks, 
watches, jewelry, gold, silver or plated ware, 
spectacles, drugs, nostrums, perfumery, and 
any other thing not hereinafter specially 
exempt, shall be deemed “peddlers.” Ken¬ 
tucky Statutes. § 4216. See Peddler’s 
Notes. Commercial Traveler. 

PEDDLER’S NOTES. “Peddler’s 
notes” includes notes given for the exclusive 
right to sell a certain article in a certain 
county, or territory. 104 S. W. 287. 

A traveling agent, taking orders for goods, 
and taking notes for the things sold, is not a 
peddler, nor are the notes so taken “peddler’s 
notes.” 150 Ky. 634, 150 S. W. 814. 

PEDIGREE. A succession of degrees 
from the origin; it is the state of the 
family as far as regards the relationship of 
the different membera, their births, mar¬ 
riages, and deaths. This term is applied 
to persons or families who trace their 
origin or descent. 

On account of the difficulty of proving in 
the ordinary manner, by living witnesses, 
facts which occurred in remote times, 
hearsay evidence has been admitted to 
prove a pedigree ; As declarations of de¬ 
ceased persons who were related by blood 
or marriage may be given in evidence in 
matters of pedigree ; 117 U. S. 397. See 
Rawle, Covenants § 17 N. 1; Warv. Aba. of 
Title 33, 913. See Declaration ; Hearsay. 

PEDIS POSITIO (Lat. a planting or 
placing of the foot). A term used to de¬ 
note an actual corporal possession. Pos¬ 
sessio est quasi pedis positio : possession 
is as it were a planting of the foot. 8 Co. 
42 ; 8 Johns, per Kent, C, J. ; 5 Pa. 308; 2 
N. McC. 343. See Pedis Possessio. 

PEDIS POSSESSIO (Lat ). A foot¬ 
hold; an aotual possession. To constitute 
adverse possession, there must be pedis 
possessio, or a substantial inclosure. 2 N. 
& M’C. 348. 

PEERESS. The wife or the unmarried 
widow of a peer or a woman upon whom a 
peerage has been conferred, or a woman hold¬ 
ing a peerage descendible to the heirs general 
of the original grantee. A peeress in her own 
right cannot sit in the House of Lords : but 
she is entitled to be tried by that House if 
charged with treason or felony. Byrne. 

PEERS (Lat. pares). The vassals of a 
lord; the freeholders of a neighborhood, 
before whom livery of seisin was to be 
made, and before whom, as the jury of 
the county, trials were had. 2 Bla. Com. 
316. These vassals were called pares 
curiae, which title see, 1 Washb. R. r. 5th 
ed. *23. 

Trial by a man’s peers or equals is one of 
the rights reserved by Magna Charta. 4 
Bla. Com. 349. 

The nobility of England, though of 
different ranks, viz., dukes, marquesses, 
earls, visoounta, and barons, are equal in 
their privileges of sitting and voting in the 
house of lords; hence they are called peers 
of the realm. 

They are created by writ summoning 
them to attend the house of lords by the 
title intended to be given, or by letters 
patent directly conferring the dignity. 
The former is the more ancient way ; but 
the grant by patent is more certain. See 
Sullivan, Lect. 19 a ; 1 Wood. Lect. 37. 

Peers are tried by other peers in cases of 
treason, felony, ana misprision of the same. 
In cases of treason, felony, and breach of 
the peace, they have no privilege from 
arrest; 1 Sharsw. Bla. Com. 401*, n. 11, 

Bishops who sit in parliament are peers; 
but the word spiritual is generally added; 
e. g. “lords temporal and spiritual.” 1 
Sharsw. Bla. Com. 401*, n. 12. 

The titles of all temporal peers are now 
hereditary ; May, Law of Pari. 14; exoept 
certain peers holding judicial office, whoee 
peerage is a life peerage only. 

Scotch and Irish peers are not entitled 
to Bit in the lords, but sixteen represents- 
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tive Scotch peers are elected to each par¬ 
liament, ami twenty-eight Irish peers are 
elected to sit in the lords for life. 

A peerage is not transferable, except 
with consent of parliament; uL Succes¬ 
sion to the title is destroyed by attainder ; 
see 1 Bla. Com. 413*. When an English 
peer has been adjudicated a bankrupt, he 
cannot sit in the house of lords; he loses 
no other privilege thereby. When the 
bankruptcy is determinod he may resume 
his seat. If he obtains hi* discharge with 
a certificate that bankruptcy was the re¬ 
sult of misfortune, the disqualification 
may be removed. But in tne case of 
Scotch or Irish representative peers in the 
house of lords, the bankruptcy not deter¬ 
mined within a year vacates their seat. 

A member of the House of Commons, 
when he becomes a member of the English 
peerage, ceases thereby to have a right to 
ait in the Commons. 

As to the trial of peers, see tit. Lord 
High Steward, in 8 Encyc. Laws of Eng. 

PETITE PORTE ET DURE (L. Fr.). 
In Eng lish Law. A punishment for¬ 
merly inflicted in England on a person 
who, being arraigned of felony, refused to 
plead and put himself on his trial, and 
stubbornly stood mute. 

A jury was empanelled to try whether 
he stood “ mute or malice," or " mute by 
the visitation of God," and if the latter 
the trial proceeded ; but if the former the 
prisoner was solemnly warned by the 
judges of the terrible consequences de¬ 
scribed by Lord Coke, in the trial of Sir 
Richard Weston in 1615 for the murder of 
Sir Thomas Overbury, by the words— 
overe, f rigor e, et fame. Time was given 
for reflection and often the unfortunate 
was subjected to entreaties of friends and 
others, but if he remained obdurate he 
was adjudged to suffer peine forte et dure . 
The judgment was that he return from 
whence he came, to a low dungeon into 
which no light could enter; he was to be 
laid down, naked, on his back, on the 
ground, his feet and head and loins cov¬ 
ered, his arms and legs drawn apart by 
cords tied to posts, a sharp stone under his 
back, and as much weight of iron or stone 
as he could bear, or more tban he could 
bear, placed on his chest. He was to have 
the next day three morsels of barley bread, 
without drink; the next, three draughts, 
as much each time as he could drink, of 
the nearest stagnant water to the prison, 
without bread; and such was to be his 
diet on alternate days, till he died. This 
punishment was vulgarly called pressing 
to death; 2 Reeve, Hist. Eng. Law 134 ; 4 
Bla. Com. 324; Cowell; Britton c. 4. fol. 
11*. This punishment as above described 
dates back to a period between 31 Edw. 

III. and 8 Hen. IV.; 4 Bla. Com. 824 ; Year 
B. 8 Hen. IV. 1. It did not at first include 
the pressing. Originally when asked how 
he would be tried the accused must choose 
between a trial “ by God " (by ordeal) and 
“by my country” (by jury). After the 
former method of trial was abolished 
about 1215 the other method remained a 
privilege to be claimed and in those days 
the idea did not occur to any one of trying 
a prisoner by jury without his consent. 
By standing mute a prisoner put the court 
in difficulty, and at first he was put to 
death for not consenting to be triea “ ac¬ 
cording to the law and custom of the 
realm. * This was thought too severe 
and in the Parliament of Westminster 
under Edward I. there was provided for 
notorious felons confinement in prison 
forte et dure ; which included all_possible 
harsh features except death. Then to 
conquer obduracy starvation was resorted 
to: but this being too slow, under Henry 

IV. the peine was substituted for the 
prison. It continued until 1772 although 
occasionally something stronger than ex¬ 
hortation was resorted to, as tying up by 
the thumbs in the presence of the court, 
at the Old Bailey in 1734. It only ended 
when standing mute, by statute, in England, 
became equivalent to a confession or ver¬ 


dict of guilty ; 13 Geo. III. c. 20 ; but in 1827 
it was enacted by 7 and 8 Geo. IV., c. 28 
“that in such cases a plea of not guilty 
should be entered for the aooused." 

The obvious effeot of standing mute was 
to avoid the forfeiture of goods consequent 
upon conviction of felony and the results 
of corruption of blood, by an attainder, in 
oase of capital felony. Often, indeed 
usually, in treason cases certainly, convic¬ 
tion was sure and the fortitude required 
to endure this death by torture would save 
his children or other heirs from disinherit¬ 
ance. Great numbers did in fact undergo 
the punishment which was recorded by 
the clerk’s entry or reoord, “ mortuus en 
pen’ fort’ et dur*." The number in rural 
Middlesex alone in 1009-1018 was thirty- 
two, of whom three were women, and 
peers were not protected from it by their 
privilege. A case is recorded in the last 
year of George I. and one at least in the 
reign of George II. 

Hie only instance in which this punish¬ 
ment has ever been inflicted in this coun¬ 
try is that of Giles Cory, of Salem, who 
refused to plead when arraigned for witch¬ 
craft ; Washb. Jud. Hist. 142; 1 Ch&ndl. 
Cr. Tr. 123. 

PELLS. CLERK OP THE; CLER- 
ICUS PELLIS. An officer of the Ex¬ 
chequer whose duty it was to enter all 
moneys received from the tellers in a parch¬ 
ment roll called the Pellis receptorum, and 
to enter all payments in another roll called 
the Pellis exiiuum. Long after the days of 
parchment rolls the Clerk of the Pells 
continued to be an officer of the Exchequer. 
His office was abolished only in 1834. 
Byrne. 

PENAL. Enacting punishment. Im¬ 
posing a punishment or penalty. 

PENAL ACTION. An action for re¬ 
covery of statute penalty. 3 Steph. Com. 
535. See Hawk. PI. Cr. Informatio. It is 
distinguished from a popular or qui tarn 
action, in which the action is brought by 
the informer, to whom part of the penalty 
goes. A penal action or information is 
brought by an officer, and the penalty goes 
to the king ; 1 Chitty, Gen. Pr. 25 ; 2 Archb. 
Pr. 188. 

PENAL BILL. The old name for a 
bond with condition by which a person 
is bound to pay a certain sum of money 
or do a certain act, or, in default thereof, 
pay a certain sum of money by way of 
penalty. Jacob, Law Diet. Bill. 

PENAL CLAUSE. That particular 
clause or subdivision of a statute which 
fixes the penalty for a violation of previous 
provisions. See Statute; Penal Statutes. 

A secondary obligation entered into for 
the purpose of enforcing the perf rmance 
of a primary obligation. La. Civ. Code, 
art. 2117. 

PENAL LAWS. See Penal Stat¬ 
utes. 

PENAL SERVITUDE. A punish¬ 
ment which consists in keeping an offender 
in confinement and compelling him to 
labor. 

The only distinction between penal servi¬ 
tude and “imprisonment with hard labor” 
seems to be that the latter is carried out 
within the walls of a goal, and cannot be 
inflicted for more than a comparatively 
short term of years, while penal servitude 
is carried out in any place appointed for the 
purpose by the proper authority, and may 
be for life, or any period not less than five 
years. R. & L. Diet. 

PENAL STATUTES. Those which 
inflict a penalty for the violation of some 
of their provisions. Strictly and properly, 
they are those laws imposing punishment 
for an offence committed against the state, 
which the executive has power to pardon, 
and the expression does not include stat¬ 
utes wh\ch give a private action against a 
wrong-doer. 148 U. S. 657. 

It is a rule of law that such statutes must 


be construed strictly ; 1 Bla. Com. 88 ; Cro. 
Jac. 415 ; 1 Com. Dig. 444 ; 5 id. 800 ; 1 
Kent 487 ; Whart. Cr. L. 28. They cannot, 
therefore, be extended by their spirit or 
equity to other offences than those clearly 
described and provided for ; 1 Paine 32; 0 
Cra. 171. But they are not to be so strictly 
construed ns to defeat the obvious inten¬ 
tion of the legislature ; 134 U. S. 624. See 
120 id. 078; Construction ; Interpreta¬ 
tion. 

PENALTY. A clause in an agreement, 
by which the obligor agrees to pay a cer¬ 
tain sum of money if he shall fail to fulfil 
the contract contained in another clause 
of the same agreement. 

A penal obligation differs from an alter¬ 
native obligation, for the latter is but one 
in its essence ; while a penalty always in¬ 
cludes two distinct engagements, and 
when the first is fulfilled the second is void. 
When a breach has taken place, the obligor 
has his option to require the fulfilment of 
the first obligation, or the payment of the 
penalty, in those cases which cannot be 
relieved in equity, when the penalty is 
considered as liquidated damages. Dalloz, 
Diet. Obligation avec Clause pen ale. 

A distinction is made in courts of equity 
between penalties and forfeitures. In cases 
of forfeiture for the breach of any cove¬ 
nant other than a covenant to pay rent, 
relief will not be granted in equity, unless 
upon the ground of accident, fraud, mis¬ 
take, or surprise. when the breach is capable 
of compensation ; Eden, Inj. 22 : 3 Ves. 
092: 10 id. 403 : 18 id. 58. 

For the distinction between a penalty 
and liquidated damages, see Liquidated 
Damages. 

The penalty remains unaffected, al¬ 
though the condition may have been par¬ 
tially performed : as, in a case where the 
penalty was one thousand dollars, and the 
condition was to pay an annuity of one 
hundred dollars, which had been paid for 
ten years, the penalty was still valid; 5 
Vt. 355. 

The punishment inflicted by a law for its 
violation. The term is mostly applied to a 
pecuniary punishment ; see 0 Pet. 404 ; 7 
Wheat. 13 ; 1 Wash. C. C. 1; 1 Paine 661; 

1 Gall. 20 ; 1 Mas. 243 ; 7 Johns. 72; 1 Pick. 
451; 1 Saund. 58, n. ; 10 Viner, Abr. 301; 
02 Hun 407 ; 23 Fed. Rep. 74 ; 124 U. S. 571; 
although not restricted to it; 10 Ind. 
App. 357. 

The words penal and penalty in their 
strict and primary sense, denote a punish¬ 
ment, whether coiporal or pecuniary, im¬ 
posed and enforcedby the state for a crime 
or offence against its laws ; 140 U. S. 057. 

The term “penalty” involves the idea of 
punishment for infraction of the law and 
includes any extraordinary liability to which 
the law subjects a wrongdoer in favor of the 
person wronged, not limited to the damages 
suffered; while in a civil suit tbe amount of 
recovery for such damages is determined by 
the extent of the injury received and the 
elements constituting it. 233 U. S. 319. 

PENANCE. In Ecclesiastical Law. 
An ecclesiastical punishment inflicted by 
an ecclesiastical court for some spiritual 
offence. Ayliffe, Parerg. 420. 

PENCIL. An instrument made of plum¬ 
bago, red chalk, or other suitable sub¬ 
stance, for writing without ink. 

It has been holaen that a will written 
with a pencil is valid; 1 Phill. Eccl. 1; 

2 id. 173 ; Beach, Wills § 28. See Will. 

PENDENTE LITE (Lat.). Pending 
the continuance of an action; while liti¬ 
gation continues. 

An administrator is appointed pendente 
lite, when a will is contested. See Admin¬ 
istrator ; Lis Pendens. 

PENDENTE8 (Lat ). In Civil Law. 
The fruits of the earth not yet separated 
from the ground ; the fruits hanging by the 
roots. Erskine, Inst. b. 2, tit. 2, s. 4. 

PENDING. See Lis Pendens. 


FENDING BUTT 
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PENDING B u it. See Auter Action 
Pendant ; United States Courts. 

PENES (bat.). In the possepsion ; in 
onc’B possession or power; under one’s 
control. 

PENETRATION See Rape. 

PBNITBNT1ALS. books formerly 
used by Roman Catholic priests hearing 
confessions containing rules for the imposi¬ 
tion of penance*. Webster. 

PENITENTIARY. A prison for the 
punishment of convicts. 

A prison or place of punishment. The 
place of punishment in which convicts, 
sentenced to confinement and hard labor, 
are confined by the authority of the law. 

2 Kan. 174 ; 48 Kan. 723. 

There are two systems of penitentiaries 
in the United States, each of which is 
claimed to be the best by its partisans,—the 
Pennsylvania system and tne New York 
system. By the former, convicts are 
lodged in separate, well-lighted, and well- 
ventilated cells, where they are required 
to work during stated hours. During the 
whole time of their confinement they are 
never permitted to see or Bpeak with each 
other. Their usual employments are shoe¬ 
making, weaving, winding yam, picking 
wool, and such like business. The only 
punishments to which convicts are subject 
are the privation of food for short periods, 
and confinement without labor in dark but 
well-aired cells: this discipline has been 
found sufficient to keep perfect order ; the 
whip and all other corporal punishments 
are prohibited. The advantages of the 
plan are numerous. Men cannot loDg re¬ 
main in solitude without labor ; convicts, 
when deprived of it, ask it as a favor, and, 
in order to retain it, use, generally, their 
best exertions to do their work well; being 
entirely secluded, they are of course un¬ 
known to their fellow-prisoners, and can 
form no combination to escape while in 
prison, or associations to prey upon society 
when they are out; being treated witn 
kindness, and afforded books for their in¬ 
struction and amusement, they become 
satisfied that society does not make war 
upon them, and more disposed to return to 
it, which they are not prevented from 
doing by the exposure of tneir fellow-pris¬ 
oners when in a strange place ; the labor 
of the convicts tends greatly to defray the 
expenses of the prison. The disadvantages 
which were anticipated have been found 
to be {groundless. Among these were that 
the prisoners would be unhealthy ; experi¬ 
ence has proved the contrary : that they 
would become insane ; this has also been 
found to be otherwise : that solitude is in¬ 
compatible with the performance of busi¬ 
ness : that obedience to the discipline of 
the prison could not be enforced. These, 
and all other objections to this system, are 
by its friends believed to be without force. 

The New York system, adopted at Au¬ 
burn, which was probably copied from the 
penitentiary at Ghent, in the Netherlands, 
called La Maison de Foroe, is founded on 
the system of isolation and separation, as 
well as that of Pennsylvania, but with this 
difference, that in the former the prisoners 
are confined to their separate cells during 
the night only ; during the working-hours 
in the daytime they labor together in work¬ 
shops appropriated to their use. They eat 
their meals together, but in such a manner 
as not to be able to speak with each other. 
Silence is also imposed upon them at their 
labor. They perform the labor of carpen¬ 
ters, blacksmiths, weavers, shoemakers, 
tailors, coopers, gardeners, woodaawyers, 
etc. The discipline of the prison is enforced 
by stripes inflicted by the assistant keepers, 
on the backs of the prisoners ; though this 
punishment is rarefy exercised. The ad¬ 
vantages of this plan are that the convicts 
are in solitary confinement during the 
night: that their labor, by being joint, is 
more productive ; that, inasmuch as a cler¬ 
gyman is employed to preach to the pris¬ 
oners, the system affords an opportunity 


for mental and moral improvements. 
Among the objections made to It are that 
the prisoners have opportunities of com¬ 
municating with each other and of forming 
plans of escape, and, when they are out of 
prison, of associating together in conse¬ 
quence of their previous acquaintance, to 
the detriment of those who wish to return 
to virtue, and to the danger of the public; 
that the discipline is degrading, and that 
it engenders bitter resentment in the mind 
of the convict. 

PENNED AND CORRALLED. 

Confined in a small enclosure or narrow 
space, either by means of an artificial 
structure or through some other agency 
without such structure. 105 Cal. 636. 

PENNSYLVANIA. One of the thir¬ 
teen original states of the United States of 
America. 

It received ita name from a royal charter granted 
March 4. 1981, by CharleB II. to William Pend. By 
that charter, Pena was constituted the proprietary 
and governor of the province, and vested wltn power 
to enact laws, with the consent of the freemen, to 
execute the laws, to appoint judges and other offl. 
cere, incorporate towns, 69 tan Usd ports, levy cus¬ 
toms, Import and export goods, sell Lands creating 
a tenure, levv troops, make war, and exercise other 
attributes of sovereign power. Appeals In judicial 
matters lay to the crown, and all laws could be 
annulled by the Crown within five years after their 
passage. 

The first frame of government was adopted and 
promulgated on April 25, 1682. The government 
was to be by the governor and freemen In a provin¬ 
cial council and general assembly. Both of the 
latter were chosen annually by the people. All 
laws were to originate with the council. A gover¬ 
nor, Judges, and other officers were to be appointed, 
during good behavior, by the governor from a 
double list presented by the council or assembly. 

On April 2. 1683, a new frame was adopted, reduc¬ 
ing the numbers both of the council and assembly. 
In 1603 the proprietary was deprived of his govern¬ 
ment and the province placed under the govern¬ 
ment of New York. Butin 1604 Penn was duly rein¬ 
stated. 

A new frame of government adopted on October 
26, 1696, made some material alterations in the exist¬ 
ing order of things. The power of originating laws 
was thereby first conferred on the assembly. 

The charter of privileges granted by the proprie¬ 
tary and accepted by the assembly on October 28, 
1701, confirming the Coregoing provisions and mak¬ 
ing numerous others, continued the supreme law of 
the province during the residue of the proprietary 
government. 

In 1776, after the declaration of American Inde¬ 
pendence, a constitution was formed adapted to the 
altered circumstances of the country, which con¬ 
tinued in force until 1790, when a new one was sub¬ 
stituted. This was amended In 1637 by the intro¬ 
duction of some very radical changes. Other 
amendments were made in 1890, in 1837, and In 1664. 
In 1674 a new constitution was adopted 

PENNY. Tlie name of an English coin, 
of the value of one-twelfth part of a shil¬ 
ling. 

The weight of a penny is approximately, 1-8 os. 
avolrd. ; of a half penny, l4 oz. : of a farthing, 
1-10 oz. A half penny is one inch In diameter. Whit¬ 
taker's Aim. 

While the United States were colonies, each 
adopted a monetary system composed of pounds, 
shillings, and pence. The penny varied In value In 
the different colonies. 

PENNYWEIGHT, A troy weight 
of twenty-four■grains, or one-twentieth part 
of an ounce. See Weights. 

PENSION. A stated and certain allow¬ 
ance granted by the government to an in¬ 
dividual, or those who represent him, for 
valuable services performed by him for 
the country. 

The act of August 26, 1776, of the old 
congress promised pensions to Boldiers and 
seamen who might be disabled in the war ; 
and the act of May 16, 1778, promised half 
pay for seven years after tne end of the 
war to all commissioned officers who should 
serve until the end of the war. The earli¬ 
est act of the United States congress was 
that of September 29, 1789, which directed 
that pensions that liad been paid by the 
states should be paid by the United States. 
The act of July 4, 1836, was the foundation 
of pensions to widows and orphans. In 
1866 and 1868 “ old war ” pensioners were 
put upon the same footing with widows 
and orphans of the War of the Rebellion. 
Originally the secretary of war was direct¬ 
ed to make out the list of pensioners. The 
law of May 15, 1828, was exeouted at the 
treasury department, but by resolution of 
June 28, 1832, all duties devolved on that 
department were transferred to the war 
department. On March 2, 1888, an inde¬ 


pendent pension bureau was established in 
the war department. For a time navy 

S ension laws were executed in the navy 
epartment, but on March 4, 1840, this 
was transferred to the pension bureau. 
The act of March 3,1849, created the in¬ 
terior department and transferred the pen¬ 
sion business to that department, where it 
has sinoe been. 

Pensions have been divided into “ invalid 
pension,” " gratuitous or service pensions ” 
and "land bounties.” 

“ No pensioner has a vested legal right to 
his pension. Pensions are the bounties of 
the government, which congress has the 
right to give, distribute, or recall at its dis¬ 
cretion. 107 U. 8. 68. But by an act of 
December 21, 1898, payment of a pension 
cannot be withheld or suspended without 
hotice to the grantee of not less than thirty 
days. 

Invalid pensions were granted to volun¬ 
teers and the militia in suppressing Indian 
depredations in Florida; and pensions were 
granted to the widows and children under 
sixteen years of age of those engaged in va¬ 
rious Indian wars since 1790 who remained 
in* the service at the date of their death, 
or who had received an honorable dis¬ 
charge and died, or should thereafter die 
of injuries received or disease contracted 
in the service. In 1892, service pensions 
were granted to survivors who had Berved 
for thirty days in certain Indian wars from 
1882 to 1842, and were honorably discharged 
and to those personally named in any res¬ 
olution of congress though they may have 
served less than thirty days, and to their 
surviving widows, if not remarried. This 
act does not apply to persons who are not 
citizens of the United States. 

Invalid pensions were granted to regulare 
and volunteers, disabled by injury received 
or disease contracted in the Mexican war 
if they received an honorable discharge; 
R. 8. § 4780 ; and in case of their death, to 
their widows, or if the latter die or re¬ 
marry, to the children under sixteen. By 
act of January 29, 1887, service pensions 
were granted to survivors of the Mexican 
war who served sixty days or were actu¬ 
ally engaged in a battle or were personally 
named in any resolution of congress for 
specific service in the war. 

By R. S. § 4728, invalid navy pensions 
are granted to any person in the navy or 
marine service disabled in the service prior 
to March 4, 1861; and in case of death 
from injury received or disease contracted 
in the service, a pension is granted to the 
widow, and, in case of her aeatl or remar¬ 
riage, to the children under sixteen years; 
R. B. §§ 4728, 4729. By R. 8. § 4741, of¬ 
ficers and men on revenue cutters co-oper¬ 
ating with the navy are placed on the navy 
pension list. Special acts provide for a 
navy pension fund and a privateer pension 
fund and the pensioners tnereon. 

No person can draw a pension as an in¬ 
valid and the pay of his rank for any period, 
unless his disability caused his employ¬ 
ment in a lower grade or in the civil branch 
of the service ; R. 8. § 4724; and no person 
can draw two pensions; R. 8. g 4716. No 
pension shall be paid to any person or to the 
widow or children or hein of any deceased 
person who voluntarily engaged in or aided 
or abetted the rebellion ; R. 8. § 4716; un¬ 
less such person afterwards voluntarily en¬ 
listed in the army or navy and incurred 
disability therein ; act of March 3, 1877, 
amended August 1, 1892. 

Pensions are not liable to attachment in 
any way ; R. S. § 4747. 

If any one entitled under R. S. § 4693, 
supra, has died since March 4,1861, or dies 
after this act, by reason of any wound, etc., 
which under said section would have en¬ 
titled him to an invalid pensi >n, had he 
been disabled, his widow, or if none, or in 
case of her death without the payment to 
her of any part of the pension mentioned 
in the act, nis child or children under six¬ 
teen years, shall receive the same pension 
as the husband or father would have been 
entitled to, to continue from the death of 
the husband or father, to continue to the 
widow during widowhood and to the oliil- 
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dren until they attain sixteen years (longer 
if permanently helpless); in case of tne 
widow's marriage tlie onildren draw the 

J ension from her marriage, etc., R. S. § 
70S, as amended August 7,1883. Pensions 
of widows are increased by two dollars a 
month for each child under sixteen, years; 
R. S. § 4703. 

By act of March 10, 1886, widows’ pen¬ 
sions are raised to twelve dollars a month 
(with allowance of two dollars a month for 
each ohild under sixteen years); but the 
act applies only to widows married prior to 
that date, and those who may marry prior 
to and during the husband's service. 

If a widow entitled to a pension abandon 
a child under sixteen or is an unsuitable 
person, by reason of immoral conduct, to 
nave theoustody of it. no pension is allowed 
the widow till the chila attains sixteen 
years, but the child shall be pensioned as 
if no widow had survived, the pension be¬ 
ing payable to the guardian ; K. S. § 4706. 
Children bom before marriage, if acknowl¬ 
edged by the father before or after mar¬ 
riage, are deemed legitimate ; R. S. § 4704. 
On remarriage of a widow entitled to a 
pension, her pension ceases ; R. S. § 4708 ; 
and no pension shall be granted to a widow 
for the same period that her husband re¬ 
ceived one ; R. S. § 4735. 

Dependent relations of one entitled under 
R. S. £ 4793, supra, in case of his death 
since March 4, 1861, or after the act, leav¬ 
ing neither widow nor legitimate children, 
are entitled to the same pension as such 
person would have been entitled to, in the 
following order of precedence : — the 
mother; the father ; orphan brothers and 
sisters under sixteen (jointly); R. S. § 
4707. See act of March 19,1886. They take 
in substance, successively ; but are entitled 
only so long as the pension shall be neces 
sary as a means of adequate subsistence ; R. 
S. § 4707 ; and the rate is raised to twelve 
dollars a month ; act of March 16, 1886. 
The marriage of a dependent mother or 
sister terminates the pension. 

Arrears of pensions granted in conse¬ 
quence of death which originated from a 
cause occurring in the service since March 
4, 1861. or in consequence of wounds or in¬ 
juries received or disease contracted since 
that date, commence on the death or dis¬ 
charge of the person, if the disability oc¬ 
curred prior to discharge; if after dis¬ 
charge, then from disability, or from the 
termination of the right of the person hav¬ 
ing the prior right to bucq pension; 

S rovided tne application was filed prior to 
uly l, 1880, otherwise the pension begins 
at the filing of the application ; but this 
limitation does not apply to widows, insane 

5 arsons, or children under sixteen ; acts of 
anuary 25, 1879 ; March 8. 1879; June 7, 
1888. Where death or disability occurred 
prior to March 4, 1861, and an application 
was not filed in three years from discharge 
or death or from the termination of a pre¬ 
viously granted pension, the pension com¬ 
mences from the date of filing the appli¬ 
cation ; but no claim allowed prior to June 
6, 1886, is affected by this section: R. S. § 
4713. In pensions payable to dependent par¬ 
ents, it is enough to show that the parents 
have no means of support except theirown 
manual labor or the contributions of 
others, not legally bound to support them; 
the pension continues only so long as tho 
dependence; act June 27,1890. 

All persons who served ninety days or 
more m the rebellion, and were honorably 
discharged, and are or may be suffering 
from a mental or physical disability of a 
permanent character, not the result of 
their own vicious habits, which incapac¬ 
itates them from support by manual labor, 
shall receive not more than twelve nor less 
than six dollars a month, proportioned to 
the degree of inability, beginning with the 
date of filing the application after June 27, 
1890; and tne widow, if without means of 
support other than her daily labor, or the 
children under sixteen are placed on the 
pension list from the date of the appli¬ 
cation, on proof of the husband ’b death, 
but without proving his death to have been 
the result of arniv service. 


An offence against the act of June 27, 
1890, is ootnmitted when a sum greater 
than ten dollars lias been taken, regardless 
of the fact whether the pension has or hus 
not been received, and it is not necessary 
to aver a demand for the return of the 
money wrongfully taken ; 157 U. S. 160. 
Where one fraudulently obtained pension 
money from a client he is not guilty of 
wrongfully withholding money from the 
pensioner under R. S. § 4786 ; it applies to 
money before it reaches the hands of the 
pensioner; 160 U. S. 187. See Military 
Bounty Lands. 

A reasonable appropriation of municipal 
funds for a police pension is for a strictly 
municipal use and is valid ; 182 Pa. 373. 

PENSIONARY PARLIAMENT. 

See Long Parliament. 

PENSIONER. One who is supported 
by an allowance At the will of another. It 
is more usually applied to him who receives 
an annuity or pension from the govern¬ 
ment. 

PENT ROAD. A road shut up or 
closed at its terminal points. 40 Vt. 41. 

PEON. A peon is one who is compelled 
to work for his creditor until his debt is 
paid. 219 U. S. 242. 

PEONAGE. A statu 9 or condition 
of compulsory service, based upon the 
indebtedness of the peon (q. u.) to the 
master. The basal fact is indebtedness. 
197 U. S. 215. Peonage is sometimes 
classified as voluntary or involuntary, but 
this implies simply a difference in the mode 
of origin, but none in the character of the 
servitude. The one exists where the debtor 
voluntarily contracts to enter the service 
of hie creditor. The other is forced upon 
the debtor by some provision of law. But 
peonage, however created, is compulsory 
service, involuntary servitude. The peon 
can release himself therefrom, it is true, by 
the payment of the debt, but otherwise the 
service is enforced. Id. 

A clear distinction exists between peonage 
and the voluntary performance of labor or 
rendering of services in payment of a debt. 
In the latter case the debtor, though con¬ 
tracting to pay his indebtedness by labor or 
service, and subject like any other contractor 
to an action for damages for breach of the.t 
contract, can elect at any time to break it, 
and no law or force compels performance or 
a continuance of the service. Id. ; 215, 
216. 

A term descriptive of a condition which 
has existed in Spanish America, and espe¬ 
cially in Mexico. The essence of the thing 
is compulsory service in payment of' a debt. 
219 XL S. 242. See Involuntary Servi¬ 
tude. 

PEONTA. In Spanish Law. A por¬ 
tion of land which was formerly given to 
a simple soldier on the conquest of a coun¬ 
try. It is now a quantity of land of dif¬ 
ferent size in different provinces. In the 
Spanish possessions in America it meas¬ 
ured fifty feet front and one hundred feet 
deep. 2 White, N. Rec. 49; 12 Pet. 444, 
notes. 

PEOPLE. A state: as,, the people of 
the state of New York. A nation in its 
collective and political capacity. 4 Term 
788. See 0 Pet. 467. 

When the term the people is made use 
of in constitutional law or discussions, it 
is often the case that those only are in¬ 
tended who have a share in the gov¬ 
ernment through being clothed with 
the elective franchise. Thus, the peo¬ 
ple elect delegates to a constitutional con¬ 
vention ; the people choose the officers 
under tlie constitution, and so on. For 
these and similar purposes, the electors, 
though constituting but a small minority 
of the whole body of the community, 
nevertheless act for all, and, as being for 
the time the representatives of sovereignty, 
they are considered and spoken of as the 
sovereign people, But in all the enumera¬ 
tions and guaranties of rights the whole 


people are intended, because the rights of 
all are equal, and are meant to be equally 
protected ; Cooley, Const. 2d ed. 40, 207 ; 
Cooley, Const. L. 278. 

In a policy of insurance, “ detainments of 
all kings, princes, and people,” the word 
does not include insurance against any pro¬ 
miscuous or lawless rabble which may be 
guilty of attacking or detaining a ship ; 2 
Marsh. Ins. 508. See Insurgents ; Nation. 

The term people of the United States is 
synonymous with citizens ; both describe 
tne political body, who, according to our 
republican institutions, form the sover¬ 
eignty, and who hold the power and 
conduct the government through their 
representatives. 

Sovereign people. Every citizen is one 
of this people, and a constituent member 
of the sovereignty; 19 How. 393; 143 
U. S. 135 ; it includes registered voters as 
well as tax payers. 19 K. I. 610. 


PER. By. When a writ of entry is sued 
out against the alienee, or descendant of 
the origiual disseisor, it is then said to' be 
brought in the per, because the writ states 
that the tenant had not the entry but by 
the original wrong-doer. 3 Bla. Com. 181. 
See Entry, Writ op ; Post. 

PER MS ET LLBRAM (Lat. ces, 
brass, libra, scale). In Civil Law. A 
sale was said to be made per ces et libram 
when one called libripena held a scale 
(libra), which the one buying struck with 
a brazen coin (ces), and said, “I say, by 
the right of a Roman, this thing is mine," 
and gave the coin to the vendor, in 
presence of at least three witnesses. This 
kind of sale was used in the emancipation 
of a son or slave, and in making a will. 
Calvinus. Lex. Mancipatio. See Mancip- 
atory Will. 


PER AGREEMENT. The addition 
of these words in aC bill of particulars for 
services does not preclude from recovering 
the value of the services specified, although 
no agreement for the payment of a speci¬ 
fied sum is proven. 45 N. Y. 810. 

PER ALLu VION EM (Lat.) . In Civil 
Law. By alluvion, or tne gradual and 
imperceptible increase arising from deposit 
by water. Vocab. Jur. Utr. Alluvio ; Ang. 
& A. Waterc. 53. 

PER ANNULUM ET BACTJLUM 
(Lat.). In Ecclesiastical Law. The sym¬ 
bolical investiture of an ecclesiastical dig¬ 
nity was per annuhim et baculum , L e. by 
the ring and staff. 1 Bla. Com. 378 ; 1 Burn, 
Eccl. Law 209. 

PER ANNUM. Strictly speaking, by 
the year or through the year, 50 Elan. 440. 

PER AUTRE VTE. See Estate Per 
Autre Vie. 

PER AVERSIONEM (Lat.). In Civil 
Law. By turning away. Applied to a 
sale not by measure or weight, but for a 
single price for the whole in gross; e. g. 
a sale of all the wine of a vineyard for a 
certain price. Vocab. Jur. Utr. Aversio. 
Some derive the meaning of the phrase 
from a fuming away of the risk of a 
deficiency in the quantity from the seller 
to the buyer; others, from turning away 
the head, i. e. negligence in the sale ; others 
think aversio is for adversio. Calvinus, 
Lex.; 2 Kent 640 ; 4 id. 517. 

PER CAPITA (Lat. by the head or 
polls). When descendants take as indi¬ 
viduals, and not by right of representation 
(per 8tirpes), they are said to take per 
capita . For example, if a legacy be given 
to the issue of A B, and A B at the time of 
his death shall have two children and two 
grandchildren, his estate shall be divided 
into four parts, and the children and grand¬ 
children shall each have one of them. 3 
Ves. 257 ; 2 Bla. Com. 218; 6 Cush. 158; 
2 Jarm. Wills 0th Am. ed. 645 ; 8 Beav. 
451; 4 id. 289. See Equally Divided. 

PER CORPOS (Lat.). By the body. 

PER AND CUI. When a writ of 


PER CURIAM 


928 



929 


PERFORMANCE 


o*V»citT of the law, namely, slaves, alien 
enemies, and such foreigners as belonged 
to nations with which the Romans had 
not established relations. 9avigny, Dr. 
Rom. § 66. 

PKRKMPT. To waive or bar an ap¬ 
peal bv one's own act so as partially to com* 
nlv with or aoquieeoe in a sentence of a 
court Phill. Eocl. L. 1878; Rog. Eool, 

L. 47. 

PEREMPTOBTUS (Lat. from peri- 
mere, to destroy). In Civil Law. That 
which takes away or destroys forever: 
hence, awypfio peremptoria , a plea whioh 
i* a perpetual bar. See Peremptory. 
Bract lib. 1, c. 80 ; Fleta, lib. 6, o. 36, § 3 ; 
Calvin us. Lex. 

PKRKMPTORY. Absolute; positive. 

A final determination to act, without hope 
of renewing or altering. Joined to a sub¬ 
stantive, this word is frequently used in 
law; as, peremptory action; Fitzh. N. B. 
35, 33, 104. 108 : peremptory nonsuit; id. 5, 

11; peremptory exception ; Bract, lib. 4, c. 

20; peremptory undertaking ; 3 Chitty, 
Pr. 113, 793: peremptory challenge of 
jurors ; Inst. 4. 13. 9 ; Code 7. 50. 3 ; 8. 36. 

8; Dig. 5. 1. 70. 73. 

PEREMPTORY CHALLENGE. See 

Challenge. 

PEREMPTORY DAY. A day 
assigned for a hearing without further 
postponement. Anderson. A precise time 
when certain business by rule of court 
ought to be spoken to; but if it cannot 
be spoken to then, the court, at the pray¬ 
er of the party concerned, will give a fur¬ 
ther day without prejudice to him. R. L. 
Diet. 

P K REM PTORY DEFENCE. A de¬ 
fence which insists that the plaintiff never 
had the right to institute the suit, or that, 
if he had, the original right is extinguished 
or determined. 4 Bouvier, Inst. n. 4306. 

PEREMPTORY EXCEPTION. 

Any defence which denies entirely the 
ground of action. 1 White, Rec. 283. So of 
a demurrer ; 1 Tex. 364. 

PEREMPTORY MA1TOAMUS. A 

mandamus requiring a thing to be done 
absolutely. It is usually granted after 
failure to show satisfactory cause on an 
alternative mandamus. No other return 
will be permitted but absolute obedience ; 

3 Bla. Com. # 110; Tapp. Mand. 400. See 
Mjln dan us. 

PEREMPTORY PAPER. A court 
paper containing a list of all motions. 

A list of the causes which are enlarged at 
the request of the parties, or which stand over 
from press of business in court. In the courts 
of common pleas and exchequer, when a 
rule moved for in one term was drawn up 
to show cause in the next term, or was 
enlarged till the following term, it was the 
custom to place it in & paper called the 
peremptory paper. Certain days were 
allotted in these courts for taking the 
peremptory paper, usually the first five or 
six days in each term. Regularly, it was 
necessary for the party who desired to sup¬ 
port or to show cause against the rule, to ao 
so by counsel on the very day allotted to the 
rule in the peremptory paper; and, if he 
neglected to do so, the court would not, in 
favor of a mere technical objection, after¬ 
wards permit the rule to be opened and dis¬ 
cussed. Abbott; 3 Chitty Gen. Pract. 477. 

PEREMPTORY PLEA. A plea 

which goes to destroy the right of action 
itself; a plea in bar or to the action. 8 
Steph. Com. 11th ed. 641; 8 Woodd. Lect. 
57 ; 2 S&und. PL & Ev. 645. 

P EREM PTORY RULE. An order 
which is to be observed promptly and fully, 
without argument contra. Anderson. 

In former English practice, when a plain¬ 
tiff in an action was not ready to declare 
within the time limited, and the defendant 
wished to compel him to do so, defendant 


might procure what whs termed a peremp¬ 
tory rule to declare which was in the nature 
of an o^der from tne court, compelling the 
plaintiff to declare, under pain of judgment 
of non pros, being signed against him. By 
the common-law procedure act, a notice to 
declare was substituted for this rule of court. 
Abbott. 

PERFECT. Complete. The word im¬ 
plies either physical, moral, or mechan¬ 
ical perfection. 17 C. B. N. s. 601. A 
guaranty that goods are perfect is con¬ 
strued to mean that they are perfect for 
the use intended ; 41 Wis. 360. 

_JThe term is applied to'obligations in 
order to distinguish those which may be 
enforced by law, which are called perfect, 
37 Ga. 128, from those which cannot be 
so enforced, which are said to be imperfect. 

A perfect title is one which is good both 
at law and in equity. 21 Conn. 449. 

PERFECT TAXING SYSTEM. See 

Taxing System, Perfect. 

PERFIDY. The act of one who has 
engaged his faith to do a thing, and does 
not do it, but does the contrary. Wolff 
§390. 

w 

PERFORMANCE. The act of doing 
something. It is synonymous with fulfill¬ 
ing. 81 lnd. 97. 

The thing done : as, Paul is exonerated 
from the obligation of his contract by its 
performance. 

When a contract has been made by parol, 
which under the statute of frauds could 
not be enforced, because it was not in 
writing, and the party seeking to avoid it 
has received the whole or a part perform¬ 
ance of such agreement, he cannot after¬ 
wards avoid it; 1 Johns. Ch. 273; L. R. 1 
Ch. 35 ; 40 U. S. App. 579; and such part 
performance will enable the other party to 
prove it aliunde; 1 Pet. C. C. 380; 1 Rand. 
165 ; 1 Blackf. 58 ; 2 Day 255 ; 1 Des. 350; 
1 Binn. 218 ; 8 Paige, Ch. 545. 

The statute of frauds does not apply to a 
contract whioh has been fully performed 
by one party and partially, at least, by the 
other ; 35 Atl. Rep. (R I.) 579. An agree¬ 
ment for constructing a party wall is bo 
performed as to take it out of the statute 
when built by one owner and used by the 
other ; 7 Ohio Dec. 428. Part performance 
of a verbal contract for the sale of land is 
not. sufficient to avoid the statute ; 73 Miss. 
665; though in some cases it is; 69 Me. 
506; as where the land was selected and a 
conveyance made ; 15 lnd. App. 432 ; and 
where there has been an entry into posses¬ 
sion under a parol promise and a deed has 

been tendered, it is sufficient part perform¬ 
ance to sustain an action for the purchase 
money, though it would not have been for 
compelling specific performance ; 48 Neb. 
659. 

The question what is sufficient delivery 
to operate as part performance to avoid the 
Btatute is one of frequent occurrence, and 
must usually be determined upon the cir¬ 
cumstances of each case and is not a 
subject upon which it is easy to generalize. 
For cases in which the question has arisen 
see 59 Minn. 295 ; 64 Vt. 147; 114 N. C. 
530; 84 Md. 426 ; 88 Neb. 339; 15 lnd. App. 
34; 10 Utah 31. 

The question of performance becomes 
important where it is necessary to deter¬ 
mine whether the non-performance of one 
party according to the exact terms of the 
contract will prevent a recovery upon it, 
or in case that is not permitted, upon a 
quantum meruit. As to the effect of a 
contract for services, where the employe 
is discharged for good cause before tne 
termination of his contract, the authorities 
conflict. See 24 L. R. A. 231, where the 
authorities are collected. See also Master 
and Servant. Where there is a contract 
for permanent employment, a substantial 
performance by the employer would have 
the effect of releasing him from liability 
upon his contract to an employe who re¬ 
fused to comply with the terms of the 
contract; 42 Neo. 581. 

The non-performance of a building con¬ 


tract is not excused by inevitable accident; 
88 Mo. 285 ; 25 Conn. 530 ; 2 Wall. 1 ; 25 
N. Y. 272; nor by the acceptance of the 
buildings when not finished in due time; 
23 How. 220; but it may be by acta of the 
other party which delay completion, even 
if acquiesced in by the contractor ; 11 id. 
461 ; 102 N. Y. 205. The prevention of per¬ 
formance by the destruction of a building 
before completion, if the contract is entire, 
will prevent recovery for any part; L. R. 

2 C. P. 051 ; but where there is a provision 
for payment from time to time, it is other¬ 
wise ; 4 M. & W. 699. There may be 
waiver of strict performance as to time; 
102 N. Y. 228; and a recovery for work 
actually done ; 9t U. S. 640 ; a vendor who 
has waived performance at the time 
specified cannot rescind without reason¬ 
able notice to the vendee; 8 Paige 423 ; 
36 Minn. 317 ; 4 Mich. 573. Nothing can 
be recovered for part performance of 
a contract unless full performance was 
waived or prevented ; 26 N. Y. 217 ; 39 
Wis. 553; 67 Me. 449; but see 81 N. Y. 
34t. See 2 Benj. Sales § 1032. It is Raid 
that substantial performance of a building 
contract is all that is required ; 88 N. Y. 
648 ; but one who invokes that doctrine 
must himself have faithfully endeavored 
to perform ; 123 Pa. 119. See 5 L. R. A. 
270 ; 9 id. 52. 

Whether a contract is entire or severable 
with respect to its performance depends 
generally upon the consideration, ana not 
the subject matter ; 110 Pa. 236 ; if the 
latter is apportioned, either expressly or 
impliedly, the contract is severable ; 77 id. 
228 ; so also where it provides for the per¬ 
formance of different things at different 
times; 143 Mass. It; or where the price 
is apportioned to different items to be sep¬ 
arately performed; 11 N. Y. 33; 5 B. & 
Aid. 942. See 1 L. R. A. 826. 

Where no time is fixed for performance, 
a reasonable time will be presumed to have 
been intended ; 45 Ill. App. 624 ; 79 Mich. 
47 ; 10 Vt. 274 ; 4 Q. B. I). 133 ; 39 N. Y. 
481; 27 Fla. 482; 11 L. R. A. 526. What 
is a reasonable time will depend upon the 
circumstances of the case ; 24 Me. 131 ; L. 
R. 1 C. P. 385 ; 30 Vt. 633 ; 14 W. Va. 1 ; 
and is a question for the jury ; 18 N. Y. L. 
J. 1809. Where no time has been fixed, or 
where performance at an appointed time 
has been waived, either party may limit a 
reasonable period within which it must be 
performed, giving notice thereof to the 
other party ; Hoffm. Ch. 125 ; 18 Beav. 59, 
239; L. R. 10 Eq. 281. 

A contract for the delivery of a number 
of personal chattels of the same kind is sev¬ 
erable in its nature, and if a part is ac¬ 
cepted and appropriated to the use of the 
vendee, he must pay the stipulated price 
for such part, less damages sustained by 
reason or the failure to make complete 
delivery : 86 Fed. Rep. 225. 

Where the contract is silent as to the 
mode of performance, it should be accord¬ 
ing to the usage of the place where it is 
made ; 11 Ex. 045 ; but it must be substan¬ 
tial and bona fide , conforming to the true 
intent and meaning, and not merely the 
letter, of the agreement; 4 id. 128. Con¬ 
ditions precedent must be performed ; 3 
Addison, Contr. 8thed. [1189]. SeeCoNDI- 

TION. 

The question of performance also becomes 
important with respect to the effect of non¬ 
performance as a rescission, so as to give a 
right of action to the other party. The 
refusal or inability of one party to a con¬ 
tract to perform his nart of it, discharges 
the other, who is ready and willing to per¬ 
form his part, from further responsibility, 
and entitles him to sue at once for a breach. 
If before the time of the performance, one 
party announces to the other that he does 
not intend to perform his promise, the 
latter may treat the contract as broken 
and bring suit at once ; 158 Pa. 107. 

The leading case for this rule is Hochster 
v. De La Tour, 22 L. J. Q. B. 455, which 
was followed in Frost v. Knight, L. R. 7 
Ex. Ill; but in Johnston v. Milling, 18 Q. 
B. D. 460, it was doubted whether the 
doctrine extended to a contract containing 
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various stipulations, where the whole can¬ 
not be treated as put an end to upon the 
wrongful repudiation of one of the stipu¬ 
lations, The rule has generally been fol¬ 
lowed in England and in this country ; 11 
C. B. N. S. 152; 13 id. 825; 102 N. Y. 10; 
108 Ill. 170 ; 36 Md. 567 ; contra , 114 Maas. 
530. 

The principle has been applied to sustain 
an action for breach of promise of mar¬ 
riage where the defendant, before the time 
fixed for fulfilling his promise, has mar¬ 
ried another person; L. R. 7 Ex. Ill ; 32 
la. 409 ; 42 N. Y. 246. 

The refusal of performance must be 
treated as a breach ; the plaintiff cannot 
maintain his action if he persists in seek¬ 
ing performance; 0 El, & Bl. 953 ; 2 C. B. 
N. s. 563, 

The refusal to perform must be distinct, 
unequivocal, ana absolute; 15 Wall. 36; 
and acted on by the other party ; Benj. 
Sales § 568. In 117 U. S. 502, the court 
considered the cases, but declined to decide 
whether or not the rule should be main¬ 
tained as applicable to the class of cases to 
which the one then before it belonged; 
and said it has been called in England a 
“ novel doctrine ” and has never been ap¬ 
plied in that court. 

The cases in 8 C. C. A. 14 (59 Fed. Rep. 
871 and 19 C. C. A. 599 (73 Fed. Rep. 603) 
followed Hochster v. De la Tour. In 84 
Fed. Rep. 569, Dallas, J., was of opinion 
that the question was an open one, so far 
as the supreme court was concerned, and 
followed the ruling of Judge Lowell in 11 
Fed. Rep. 372, supported by the two 
federal cases last mentioned. He 

considered that Judge Lowell had an¬ 
swered the argument of the court in 114 
Mass. 530, and concurred with him in 
thinking that the cases which follow the 
English rule are 11 founded in good sense, 
ana rest on strong grounds of convenience, 
however difficult it may be to reconcile 
them with the strictest logic.” 

Wallace, C. J., in 85 Fed. Rep. 853, con¬ 
sidered that Dingley r. Oler, 117 U. S. 
490, was a dictum , and that there was an 
overwhelming preponderance of adjudica¬ 
tion in favor of the doctrine of Hochster 
o. De la Tour. He cited also 137 N. Y. 
471; 60 Minn. 284 ; 41 W. Va. 717. See 0 
Eng. Rul. Cas. 570; Election op Rights 
or Remedies. 

See, generally, Add. Contr.; 2 Sto. 
Contr.; 2 Pars. Contr.; 7 Wait, Act. & 
Def. Ch. 53. 


PERFORMED. To carry through, 
execute, accomplish, to make complete, to 
perfect (Webster). 150 Ky. 250, 150 S. W. 
307. 

PERIL. The risk, contingency, or 
cause of loss insured against, in a policy 
of insurance. Bee Risk ; Insurance. 

PERIL OF DEATH. A term used to 
denote that condition of apprehension of 
death in which it is necessary that the 
donor should be, in order to make a valid 
gift causa mortis . 

In the cases on this subject there is 
found a great lack of precision of defini¬ 
tion. The result of a critical examination 
of the authorities is thus stated by Bates, 
Ch., in Robson v. Robson's Adm., 3 Del. 
Ch. 51, 63 : "I have labored to obtain from 
the authorities a clear view of what is im¬ 
plied in these terms, peril of death, in 
other words, what is that precise condition 
of disability in consideration of which it 
is that the law gives effect to a gift causa 
mortis . Thus much is certain, that the 
gift, to be valid, in the first instance must 
be made under apprehension of death, as 
likely to result from some present peril, 
usually that of sickness. It is further cer¬ 
tain that to render the gift finally ef¬ 
fectual death must in fact ensue from the 
sickness or other peril under which it was 
made. But on another question I am un¬ 
able to derive from the text books and de¬ 
cisions any settled conclusion ; That ques¬ 
tion is, whether the apprehension of death 
must be an apprehension of death as pres¬ 
ently imminent , the donor being, as it is 


said, in extremis; or, whether it is suf¬ 
ficient for the validity of the gift if 
death bo contemplated as the probable re¬ 
sult of the sickness, a result likely or 
even certain to occur but after an in¬ 
definite interval, it may be of weeks or 
months ; as in the case of chronic diseases 
generally.” After adverting to the dif¬ 
ference of view to be found in the leading 
English cases, the chancellor continues: 
“ The question is uncontrolled by any de¬ 
cisions known to me in our own courts ; 
and as between the English cases I confess 
a strong preference for the narrower con¬ 
struction of these terms ‘ peril of death,' 
the one which seems to have been at first 
held. It is consistent with the original 
object of admitting these gifts into the 
English law ; it guards the policy of the 
statute of wills ; and prevents frauds and 
uncertainties of title. This view of the 
proper construction of the phrase “peril 
of death,” was founded upon the theory 
that gifts causa mortis were testamentary 
in their nature. But Gibson, C. J., in 
Nicholas r. Adams, 2 Whart. 17, held to 
the contrary’, “ that these gifts are not 
testamentary, but, as he describes them, 
are gifts executed in the first instance by 
delivery of the thing, though defeasible by 
reclamation, the contingency of survivor¬ 
ship or deliverance from the peril.” By 
way of comment on the last cited case it 
has been suggested that, “ that able judge 
(and this is said with great deference) 
seems to have been misled by a considera¬ 
tion of gifts causa mortis under the civil 
law. Under that law these gifts formed 
quite an expanded system. They embraced 
all cases or gifts made in consideration of 
mortality, whether made in present danger 
or not .” S Del. Ch. 66. Bee also Prec. in 
Ch. 269 ; 2 Ves. Sr. 437; 1 Bligh 583; 
Donatio Causa Mortis. 

PERILS OF THE SEA. All marine 
casualties resulting from the violent ac¬ 
tion of the elements, as distinguished from 
their natural, silent influence upon the 
fabric of the vessel. 74 Fed. Rep. 413. 

A phrase contained in bills of lading, 
and a class of dangers to goods carried, the 
effects of which the carriers do not under¬ 
take to insure against in virtue of their 
general undertaking. 

Bills of lading generally contain an ex¬ 
ception that the carrier shall not be liable 
for “ perils of the sea.” What is the pre¬ 
cise import of this phrase is not, perhaps, 
very exactly settled. In a strict sense, the 
words perils of the sea denote the natural 
accidents peculiar to the sea ; but in more 
than one instance they have been held to 
extend to events not attributable to natural 
causes. 

Perils of the sea denote natural acci¬ 
dents peculiar to that element, which do 
not happen by the intervention of man, 
nor are to be prevented by human pru¬ 
dence. It is a loss happening in spite of 
all human effort and sagacity; 2 Kent 
597, approved in 160 U. S. 886. It is said to 
have a Droader signification than the act of 
God and includes calamities not caused by 
violence or a convulsion of nature, such as 
lightning, flood, or tempest; 20 U. 8. App. 
503, on appeal in 166 U. S. 866, where 
Fuller, C. J., said that this might be 
the case, but did not decide the exact 
point. 

The damage must be due to an accident, 
of a kind peculiar to the sea, direotly and 
exclusively, without any negligence on the 
part of the ship-owner or his servants, and 
must not be due to unseaworthiness of the 
ship when she started on the voyage ; Pol¬ 
lock, Bill of Lading Exoep. 40. “There 
must be some casualty, something which 
could not be foreseen as one of the neces¬ 
sary incidents of the adventure ; ” 12 App, 
Cas. 509. 

Perils of the sea include a capture by 

J lira tee ; 9 Allan 310; loss by fire; 26 Conn. 
28; 10 N. Y. 431; hidden obstructions in 
a river, reoently brought there by the 
current; 52 Barb. 489; but see 0 Grutt. 
189; loss due to motion of the sea; 41 Fed. 
Rep. 63 ; but not by the natural and inev¬ 


itable action of winds and waves ; 12 App. 
Cas. 509 ; by a tidal wave and floor I of un¬ 
usual violence; 41 Fed. Rep. 106. Also 
the following, if the immediate damage 
is caused by salt water; rolling and 
pitching of the ship in rough weather ; 32 
L. T. 847 ; running ashore in a fog; L. R. 
9 Ex. 339; founderiug in a collision ; 12 
App. Cas. 509 ; rats eating a hole in a ship 
and letting water in ; 12 App. Cas. 527 ; the 
destruction of goods at sea by rats has 
been held a peril of the sea, the carrier 
not being in default; 1 Binn. 592. 

It includes striking on a sunken rock not 
on the chart, or a rock from which the 
light has been removed, or an iceberg, or 
a vessel without lights; 12 App. 514; or a 
sword fish making a hole in the ship; id. 
525. 


Where the vessel’s main shaft was 
broken by a cause coming within perils of 
the sea and by the necessary delays for 
repairs the cargo was destroyed, and the 
plaintiff lost the entire freight, it was held 
that this was a claim consequent on the 
disabling of the vessel by peril of the sea; 
75 L. T. Rep. 155. Where a cargo was 
damaged by sea water, which, during the 
voyage, was caused by the giving way of 
a bolt used to fasten a stanchion, and it 
appeared that the ship had encountered 
very heavy weather, but the evidence 
showed that the stanchion had withstood 
with much heavier cargo on a former 
voyage, and there was no fault in the 
original construction shown, it was held 
that the loss came within the exemption 
clause ; 14 U, S. App. 626. 

The stranding of a steamer by reason of 
the negligence of a local pilot, by which 
the anchor dragged and a portion of her 
cargo was damaged, is a sea peril and the 
steamer is not responsible for the negli¬ 
gence of the pilot; 38 U. S. App. 50. 

It does not include: Restraint of princes 
and rulers ; 100 Mass. 301; 10 Q. B. 517 ; 22 
How. 502 ; loss by rats ; 5 Blatch. 335; 17 
Q. B. Div. 670 ; destruction by vermin in 
certain seas, where bucIi injury is to 
expected; 2 Mass. 429; 12 App. Cas. 524 ; 
by worms; 40 Fed. Rep. 463; confiscation 
of cargo as contraband by a foreign court; 
10 Q. B. 517 ; damage caused by an acci 
dent to machinery that would equally 
have occurred on land under similar con¬ 
dition ; 12 App. Cas. 592; retardation of 
the voyage by which meats are spoiled ; 
L. R. 4 C. P. 206 ; encountering heavy seas ; 
42 Fed. Rep. 861. 

Where a cargo was damaged by w ater 
which reached it through a pipe which had 
been gnawed by rats, it was held that the 
ship was responsible for the whole damage 
to the cargo, less such portion as could he 
shown affirmatively to nave been done by 
sea peril; 38 U. S. App. 1. 

Where the loss might not have occurred 
but for the unseaworthiness of the ship or 
the negligence or breach of contract of 
the owner or master, it would seem that 
the owner is not exonerated by the fact 
that the proximate cause of the loss was a 
peril of the sea; 9 Wall. 684; 14 C. H n. 

S. 59. 

The mere fact of a collision at sea is not 
proof that it occurred in such a way as to 
oe a peril of the sea; 11 P. D. 170. The 
burden of proof is on the shipowner: 56 
Fed. Rep. 248 ; 1 U. S. App. 251 ; if goods 
are lost, the presumption is that it was the 
fault of the carrier ; 41 Fed. Rep. 62. 

The exception in a charter-party as to 
dangers of the seas and navigation, is not 
applicable to the perils which arise from a 
breach of the ship-owner's obligation; 11 
U. S. App. 648. Where the ship-owner, 
prima facie , appears to have been negli¬ 
gent, it ia not enough for him to prove that 
his ship was seaworthy at the commence¬ 
ment of the voyage; 78 Fed. Rep. 155. 

The mere fact that goods are damaged 
by sea water entering the ship does not 
oreate a presumption of damage by peril 
of the s ea even when aided by the pre¬ 
sumption of seaworthiness, for the water 
may still have got in through negligence : 

75 Fed. Rep. 74. But where sea perils i 
have been enoountered adequate to cause ^ 
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damage to a seaworthy ship and there is 
general proof of seaworthiness, the dam¬ 
age i* presumptively due to Buch perils; 
TV Fed. Rep. 371. 

See Act or God : Fortuitous Event ; 
Pivot ; Restraint or Rulkrs ; Sea¬ 
worthy. 

FERXNDE VALERE. A writ of dis 
pens&tion granted by the pope to a clerk 
admitted to a benefice, although incapable. 
Gibe, 87; 3 Burn, EccL L. 111. 

PERIOD. A stated and recurring in¬ 
terval of time, a round or *eri«e' 
by which time is measured. 07 N. x. 

When used to designate an act to be done 
or to be begun, though its completion may 
take an uncertain time, as for instance, the 
act of exportation, it must mean the day 
on which the exportation commences. 30 
How. 579. See Tntt. 

Any portion of complete time. Anderson. 
The word has its etymological meaning, 
but it alao has a distinctive signification 
according to the subject with which it may 
be used in connection. It may mean any 
portion of complete time, from a thousand 
years, or less, to the period of a day. 

PERIODICAL. See Periodical 
Publication. 

PERIODICAL PAYMENTS. Pay¬ 
ments occurring periodically, that is, at 
fixed times from some antecedent obliga¬ 
tion and not at variable periods at the dis¬ 
cretion of individuals. 42 L. J. Ch. 337. 

PERIODICAL PUBLICATIONS. 

A periodical is a publication appearing at 
Mated intervals, each number of which 
contains a variety of original articles by 
different authors, devoted either to general 
literature of some special branch of learning 
or to a special class of subjects Ordinarily 
each number is incomplete in itself, and in¬ 
dicates a relation with prior or subsequent 
numbers of the same series. It implies a 
continuity of literary character, a connection 
between the different numbers of the series 
in the nature of the articles appearing in 
them, whether they be successive chapters of 
the same stoiy or novel or essays upon sub¬ 
jects pertaining to general literature. If, 
for instance, one number were devoted to 
law, another to medicine, another to religion, 
etc., the publication could not be considered 
as a periodical as there is no connection 
between the subjects and no literary con¬ 
tinuity. 194 U. S. 97. 

A book is readily distinguishable from a 
periodical, not only because it usually has a 
more substantial binding, (although this is 
by no means essential), but in the fact that 
it ordinarily contains a story, essay or poem, 
or a collection of such, by the same author, 
although even this is by no means universal, 
as books frequently contain articles by diff¬ 
erent authors. Books are not often issued 
periodically, and, if so, their periodicity is 
not an element of their character. The fact 
t hat a publication is issued at stated intervals, 
under a collective name, does not necessarily 
make it a periodical. Id .; 97, 98. 

The noun periodical, according to the nice 
shade of meaning given to it by popular 
speech, conveys at least a suggestion if not 
a promise of matter on a variety of topics, 
and certainly implies that no single number 
is contemplated as forming a book by itself. 
226 U. 8. 59. 

Generally a printed publication is a book 
when it* contents are complete in them¬ 
selves, deal with a single subject, betray no 
need of continuation, and, perhaps, have an 
appreciable size. Id. 

PERIODICAL WORK. Within the 
copyright act, 5 A 6 Viet., one that comes 
out from time to time and iB miscellaneous 
in its articles ; 16 L. J. Ch. 142; but a news¬ 
paper has been held not a periodical within 
that act; 39 L J. Ch. 182; L. R. 9 Eq. 324; 
contra , 50 L. J. Ch. 621; 17 Ch. D. 708. 


Circumlocution; the 
use of other words to express the sense of 

one. 


Some words are so technical in their 
meaning that in charging offences in in- 
dictmenLs they must he used or the indict¬ 
ment will not be sustained ; for example, 
an indictment for treason must contain the 
word traitorously ; an indictment for burg¬ 
lary, burglariously; and feloniously must 
be introduced into every indictment for 
felony ; 1 Chitty, Cr. Law 242 ; Co. 3d Inst. 
15; 2 Hale, PI. Or. 172; 4 Bla. Com. 807; 
Bac. Abr. Indictment (G 1); Com. Dig. In - 
(Q 0); Cro. Car. o. 37, 

PERISH. To ooma to an end ; to cease 
to be ; to die. 

What has never existed cannot be said to 
have perished. 

When two or more persons die by the 
same accident, as a shipwreck, no presump¬ 
tion arises that one perished before the 
other. 

PERISHABLE. Subject to speedy 
decay. 31 Conn. 498. 

PERISHABLE GOODS. Goods 
which are lessened in value and become 
worse by being kept. 

Losses due to the natural decay, deteri¬ 
oration, and waste of perishable goods in 
the hands of a carrier are excusable. Ref¬ 
erence must always be had, however, to 
the nature and inherent qualities of the 
articles in question, their unavoidable ex¬ 
posure at the time and place, and under 
the general circumstances, while in the 
charge of a carrier of ordinary prudence, 
and their condition when entrusted to him ; 
Schoul. Bail. 397; 31 Am. Rep. 567. 

In admiralty practice, property in its 
nature perishable, or liable to deteriora¬ 
tion, injury, or decay, may be sold pending 
suit and the proceeds brought into court 
to abide the event of the suit; or the court 
may order it aDpraised and deliver it to the 
claimant, upon his paying into court such 
sum of money, or giving such bond sub the 
court may airect; Bened. Adm. § 444; 
Adm. Rule 10 ; 1 Gall. 148, 476. 

There is a similar practice in equity and 
in most of the states such property when 
taken in execution or under attachment, on 
petition may be ordered sold, pending suit; 
in which case the proceeds of sale are held 
in place of the property. See COMMON 
Carriers. 

In order to authorize the court to order 
property levied upon under a warrant of 
attachment, to be sold as being perishable, 
it must appear that such property is in¬ 
herently liable to deterioration and decay 
and it is not sufficient to show that it will 
depreciate in value because of changes in 
fashion ; 25 Hun 367. Fattened cattle are 
perishable property; 3 Munf. 288; also 
potatoes ; 16 Me. 208; skins and furs; 7 
Cow. 202; kid gloves; 25 Bun 367; but 
not merchantable corn ; 54 Ill. 67. The 
doctrine applies to real estate in litiga¬ 
tion and liable to deteriorate ; 26 N. J. Eq. 
269. 

PERJURY. In Criminal Law. The 
wilful assertion as to a matter of fact, 
opinion, belief, or knowledge, made by a 
witness in a judicial proceeding as part of 
his evidence, either upon oath or in any 
form allowed by law to be substituted for 
an oath, whether such evidence is given 
in open court, or in an affidavit, or other¬ 
wise, such assertion being known to such 
witness to be false, and being intended by 
him to mislead the court, jury, or person 
holding the proceeding. 2 Whart. C. L. 
§ 1244. 

The wilful giving, under oath, in a judi¬ 
cial proceeding or course of justice, of false 
testimony material to the issue or point of 
inquiry. 2 Bish. N. Cr. Law § 1015. 

It consists in swearing wilfully and cor¬ 
ruptly to some matter which is untrue. 63 
Vt. 201. 

The intention must be toilful. The oath 
must be taken and the falsehood asserted 
with deliberation and a consciousness of 
the nature of the statement made ; for if it 
has arisen in consequence of inadvertency, 
surprise, or mistake of the import of the 
question, there was no corrupt motive ; 


Hawk. 1*1. Cr. b. 1, c. 69, s. 2; Cro. Eliz. 
492; 4 McLean 113; 3 Dev. 114; 7 C.- A 
P. 17; 11 Q. B. 1028; 1 Rob. Va. 729; 3 
Ala. n. fl. 002 : 74 Cal. 306. But ono who 
swears wilfully and deliberately to a mat¬ 
ter which he really believes, and which is 
false, and which he had no probable cause 
for believing, is guilty of perjury ; 6 Binn. 
249. See Baldw. 370 ; 1 Bail. 50 ; 4 McLean 
113. And so is one who swears falsely, 
though he testifies against his will; 98 
Ky. 526. Where a bankrupt, having sub¬ 
mitted the facts fairly to his counsel, swore 
to a schedule wrongly made out ou his ad¬ 
vice, it was not perjury ; 3 McLean 573. 

The oath must be false. The party must 
believe that what he is swearing to is ficti¬ 
tious ; and if, intending to deceive, he as¬ 
serts that which may happen to be done 
without any knowledge or the fact, he is 
equally criminal, and the accidental truth 
of his evidence will not excuse him ; Co. 
3d Inst. 166; Hawk. PI. Cr. b. 1, c. 69, s. 0 ; 

1 Bish. N. Cr. L. § 437. See 4 Mo. 47; 4 
Zabr. 455 ; 9 Barb. 507 ; 1 C. A K. 519 ; 15 
S. W. Rep. (Tex.) 118. As, if a man sweare 
that C D revoked his will in his presenoe; 
if he really had revoked it, but it was un¬ 
known to the witness that he had done so, 
it is perjury ; Hetl. 97. Knowledge by a 
witness that his testimony is false, is tested, 
like intention generally, by sound mind 
and discretion, and by all the circum¬ 
stances ; soundness of mind, where nothing 
to the contrary appears, being assumed ; 83 
Ga. 521. 

The party must be lawfully sworn. The 
person by whom the oath is administered 
must havo competent authority to receive 
it; an oath, therefore, taken before a pri¬ 
vate person, or before an officer having no 
jurisdiction, will not amount to perjury, 
“ For where the court hath no authority 
to hold plea of the cause, but it is coram 
non judice, there perjury cannot be com¬ 
mitted ;" 1 Ind. 232; 1 Johns. 498 ; 3 
M’Cord 308; 3 C. & P. 419 ; 4 Hawks 182 ; 

1 N. & M’C. 540 ; 2 Hayw. 58 ; 8 Pick. 453 ; 
12 Q. B. 1026 ; 2 Russ. Cr. 520; Co. 3d Inst. 
166 : 40 La. Ann. 460; 131 U. S. 50 ; 20 D. 
C. 424. See 79 Ga. 162; 24 Tex. App. 715 ; 
36 Tex. Cr. Rep. 483; 107 N. C. $32; 87 
Tenn. 693 ; 9 Mackey 424. Whtere a defect 
in the proceedings is waived, perjury may 
be committed ; 133 III. 416. A false affi¬ 
davit will be perjury where the officer who 
administered the oath was a minor, in the 
absence of a statutory disqualification of 
minors from holding office ; 35 Tex. Cr. 
Rep. 243. 

The proceedings must be judicial ; 5 Mo. 
21; 1 Bail. 595; 11 Mete. 406 ; 5 Humphr. 
83; 1 Johns. 49 ; Wright, Ohio 173; K. & 
R. 459. Proceedings before those who are 
in any way intrusted with the administra¬ 
tion of justice, in respect of any matter reg¬ 
ularly before them, are considered as 

i udicial for this purpose ; 2 Russ. Cr. 518 ; 
lawk. PI. Cr. b. 1, c. 69, s. 3. See 9 Pet. 
238 ; 11 Conn. 408 ; 4 M’Cord 165. Perjury 
cannot be committed where the matter is 
not regularly before the court: 4 Hawks 
182 ; 2 Hayw. 56 ; 8 Pick. 453 ; 1 N. A M’C. 
546 ; 9 Mo. 824; 18 Barb. 407 ; 26 Me. 33 ; 7 
Blackf. 25; 5 B. A Aid. 634. An oath not 
administered pursuant to, or required or au¬ 
thorized by, any law, cannot oe made the 
basis of a charge of perjury ; 41 Minn. 59. 

The assertion m.uaf be absolute . If a man, 
however, swears that h e believes that to be 
true which he knows to be false, it will be 
perjury ; 10 Q. B. 670; 2 W. Bla. 881 ; 1 
Leach 233 ; 6 Binn. 249. It is immaterial 
whether the testimony is given in answer 
to a question or voluntarily; 3 Zabr. 49; 
12 Mete. 225. Perjury cannot be assigned 
upon the valuation, under oath, of a jewel 
or other thing the value of which consists 
in estimation ; Sid. 146; 1 Kebl. 510. But 
in some cases a false statement of opinion 
may become perjury ; 10 Q. B. 670; 15 111. 
357; 3 Ala. N. 8. 602 ; 3 Strobh. 147 ; 1 
Leach, C. C. 825 ; 9 S. W. Rep. (Ky.) 101. 

The oath must be material to the question 
depending; 1 Term 68; 12 Maas. 274 ; 8 
Murph. 128 ; 4 Mo. 47 ; 2 IU. 80; 9 Mias. 
140; 6 Pa. 170; 2 Cush. 212; 40 Kao. 681; 
98 N. C. 759; 64 Cal. 106. See 28 Neb. 486: 
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PERPETUITY 


necessarily vest within, the period pro- 1 
scribed by law for the creation of future 
estates, and which is not destructible by 
the perron for the time being entitled to 
the property subject to the future limita¬ 
tion, except with the concurrence of the 
perron interested in the contingent event.” 
Lewis, Perpetuities ch,l2. This was said 
by Gibson, 0. J., to be the nearest ap¬ 
proach to a perfect definition of a perpe¬ 
tuity ; 10 Pa. 334. 

It is suggested that some confusion has 
arisen in connection with the law of per¬ 
petuities because of a certain ambiguity in 
the legal definition of the term itself. 

•* The original meaning of a perpetuity is 
an inalienable, indestructible interest. 
The secoud artificial meaning is, an inter¬ 
est which will not vest to a remote period. 
This latter is the meaning which is at¬ 
tached to the term when the rule against 
perpetuities is spoken of ; ” Gray, Perp. § 
140. The author last cited considers it a 
matter of regret that the rule should not 
have been known as the rule against remote¬ 
ness, rather than the rule as against per¬ 
petuities. 

The comment was made upon this state¬ 
ment that notwithstanding the declaration 
quoted from this author, “ yet in all Ins 
illustrations he shows that interests which 
were destructible were not perpetuities M ; 
121 Pa. 205: where it is held that inde¬ 
structibility of the estate of the person, for 
the time being entitled to the property, 
is essential to constitute a perpetuity. 

The following is suggested as the true 
form of the rule : “ No interest subject 
to a condition precedent is good, unless the 
condition must be fulfilled, if at all. within 
twenty-one years after some life in being 
at the creation of the interest; ” Gray, Perp. 
201. A later work adheres more closely to 
the familiar phraseology (a course which 
has great advantages in the discussion of 
common-law rules of decision), in defining 
it as a rule which “ forbids the postpone¬ 
ment of the vesting of real or personal 
property for an estate in fee-simple, in 
tail or absolute interest, during a longer 
period than lives in being and twenty-one 
years after, an extension being allowed for 
gestation if gestation exists:” Brett, L. 
Cas. Mod. Eq. 47. See, also, 7 Cra. 456 ; 113 
U. S. 340 ; L. R. 44 Ch. D. 85. The rule 
against perpetuities as distinguished from 
that against making estates indefinitely 
inalienable, concerns itself only with the 
vesting or assignment of estates and not 
with their termination ; 90 Me. 318; 'and 
when properly so limited, it is applicable 
to a gift in trust for charity : id. An in¬ 
teresting case in Colorado holds that not¬ 
withstanding statutory adoption, in that 
state, of the common law prior to 4 James 
I., English decisions after that year are to 
be regarded as authority in determining 
what the common law as to perpetuities 
was at that time ; 23 Colo, 40 ; s. c. 35 L. 
R. A. 41. 

The rule against perpetuities is one of 
decision only, and in England is affected 
only by statute under what is known as 
the Theliuson Act, the passage of which 
was occasioned by litigation arising under 
the will of Peter Theliuson who died in 
1797. See Theliuson v. Woodford, 4 Vos. 
Jr. 227 ; 11 Ves. 112. For the text of the 
act see Gray, Perp. Appx. B. note; and 
for the history of the litigation whioh led 
to it, see Hargrave, TheUueon Case ch. 1. 

The act was directed against trusts for 
accumulation. Such a trust which violates 
the rule against perpetuities is wholly 
void, but one which is good within the 
rule might violate the Theliuson Act and be 
void for the excess; Gray, Perp. § 687. The 
act prohibits accumulations other than 
during four distinct periods, the language 
being: “For any longer term than the 
life or lives of any such grantor or grantors, 
settler or settlers; or the term of twenty-one 
years from the death of any such grantor, 
settler, devisor, or testator; or during the 
minority or respective minorities of any 
person or persons who shall be living, or 
en ventre aa mere at the time of theaeath 
of such grantor, devisor, or testator; or 


during the minority or respective minor¬ 
ities only of any person or persons who, 
under the uses or trusts of the deed, sur¬ 
render, will, or other assurances directing 
such accumulations, would ( for the time 
being, if of full age, be entitled unto the 
rents, issues and profits, or the interest, 
dividends, or annual produce so directed to 
be accumulated.” And only one of these 
periods can be taken ; 16 Sim. 891; 25 Ch. 
D. 729. In Pennsylvania there is a statute 
of the same kind, Aot 1853, Apr. 18, g 9, 
the text of which will be found in Gray, 
Perp. Appx. B. In Alabama accumula¬ 
tions are prohibited for more than ten 
years, or to the termination of minority in 
case of a minor in being at the date of 
conveyance or death of tne testator. 

The legislation in the United States on 
the subject of perpetuities has been classi¬ 
fied as of three Kinds: 1. A general provi¬ 
sion that perpetuities shall not be allowed. 

2. A short and simple statute declaring or 
modifying the law. 3. An elaborate scheme 
to be substituted for the common law. 

The first class consists mainly of consti¬ 
tutional provisions in Arkansas, North 
Carolina, Tennessee, Texas, and Vermont. 

A similar provision existed formerly in 
Florida, being omitted in the last consti¬ 
tution. The 6econdclase includes Georgia, 
Iowa, and Kentucky, with statutes prop¬ 
erly declaratory of the common law; and 
Alabama,Connecticut, Indiana,Mississippi, 
Ohio, Pennsylvania, where the common- 
law rule is somewhat modified. The third 
class embraces the states which have fol¬ 
lowed, in the main, the New York statute, 
providing against, (1) remoteness of inter¬ 
ests in land ; (2) accumulation of land and 
profits therefrom ; (3) the same as to per¬ 
sonal property. Michigan and Minnesota 
have followed the first and second parts of 
the New York system, and Indiana substan¬ 
tially the whole of it. The prohibition of 
this legislation is against a restraint upon 
the power of alienation for more than two 
lives in being at the creation of the estate. 

But in Indiana, California, and Dakota, 
where the New York system to a large ex¬ 
tent was followed, the restraint was not 
confined to two existing lives. In Wis¬ 
consin, where the New York statute was 
first followed exactly, in 1887, the period 
was extended to two lives in being and 
twenty-one years thereafter. See Gray, 
Perp. Appx. B. & C. ; 1 Stims. Am. Stat. 
L. ^ 1440. The rule affects both legal and 
equitable interests and real and personal 
estate ; it is not of feudal origin, out the 
outgrowth of necessities of modern times; 
and while strictly applied, regard is had 
rather to substance than fonn; Gray, 
Perp. §§ 202, 203. 

Under the common-law rule there is no 
limit to the number of lives that can be 
taken ; 11 Ves. 146. 

In the application of the rule, a child 
en ventre sa mere is to be considered as 
bom when necessary for its own benefit; 
2 H. Bla. 399; but not for that of third 
persons; 2 De G. J. Sc 8. 066. The principle 
controlling the allowance of the period of 
gestation under the rule is, that life begins 
From conception and it is sufficient if the 
person entitled to a future interest at 
majority is begotten though not born 
within a life in being at its creation; Gray, 
Perp. § 220. This principle has been ex¬ 
tended to allow two periods of gestation ; 

7 Term 100 ; and it has been a subject of 
discussion whether three might be allowed ; 

8 Yo. &. Coll. 828 ; Lewis, Perp. 726; Gray, 
Perp. § 222. The time runs only from tes¬ 
tator’s death; id. § 231; Lewis, Perp. 
SuppL 27. Where a future interest is void 
as against the rule, prior limitations will 
be treated precisely as if the void limita¬ 
tion had been omitted ; 8 Gray 142; 4 Ves. 
Jr. 427 ; 88 WiB. 617. See an extended 
note classifying and analyzing the cases, 
20 L. R. A. 509. Subsequent limitations 
following an Interest too remote were held, 
by Sugden, L. C., to fail. The authorities 
relied upon for this view are, his argument 
as counsel in Beard v. Weetcott, 5 B. A 
Aid. 801; and his decision as chancellor in 
Monypenny v. Dering, 2 DeG. M. & G. 


14ft. In Beard v. Westcott, the limitation 
was held good in the common pleas ; 5 
Taunt. 898; and bad in the king's bench ; 
5 B. <fc Aid, 801. The latter view is seriously 
controverted as not supported by the au¬ 
thorities cited in Sudgen’s argument; Gray, 
Perp. §§ 261-267 ; Lewis, Perp. 421, 061. 

A vested interest is not subject to the 
lule, and therefore it does not affeot rever¬ 
sions and vested remainders and analogous 
equitable interests and interests in per¬ 
sonalty ; Gray, Perp. § 205. Whether con¬ 
tingent remainders are so has been the 
subject of much discussion involving the 
mooted queetion of limiting a possibility 
upon a possibility. That they are within 
the rule is contended by many authorities ; 
Gray, Peip. §§ 284-298, where it is earnestly 
contended that contingent remainders and 
all future interests should fall within the 
rule, which conclusion is also supported by 
Lewis, Perp. c. 10, Suppl. 97. See, also, 20 
Ch. D. 662; 1 Jarm. Wills 255, 260 ; 2 id. 
S45 ; Theobald, Wills 424 ; 46 N. H. 230 ; 60 
L. T. 247 ; 69 id. 360 ; 1 Hayes, Conv. 494 ; 
contra , Wms. R. P. 8th Am. ed. 274; 
Challis, R. P. 90, 169 ; 8 Jurist, pt. 2, p. 
20, 283 ; 4 D, & W. 1; s. c. 2 H. L. Cas. 
188. See L. R. 43 Ch. D. 246. 

The rule applies to personal property ; 
Lewis, Perp. 013; Gray, Perp. §315; and 
equitable interests are affected by analogy 
to legal estates ; those, vested are subject, 
and those not vested are not subject to the 
rule; id. §§ 322, 323. The rule against 
perpetuities does not affect contracts unless 
they are such as create rights ofproperty ; 
id. § 329; L. R. 43 Ch. D. 265. The rule is 
not applicable to a resulting trust which 
arises on the failure of an estate granted 
for a particular use which has ceased ; 165 
U. S. 342 ; nor to a power to sell, upon the 
expiration of an estate tail, and divide the 
proceeds among persons then ascertain¬ 
able ; 166 U. S. 83. 

The statutes against perpetuities were 
directed at private trusts and accumula¬ 
tions and not at public, charitable, or 
eleemosynary trusts or uses ; 107 U. S. 174; 
95 id. 303 ; 3 Pet. 99; 15 How. 367 ; 6 Paige 
639. The rule cannot be invoked to defeat 
a charitable use ; 08 Fed. Rep. 790 ; but a 
gift for the encouragement of yacht-racing 
is not such a use and may therefore be void 
as a perpetuity ; [1895] 2 Ch. 657, 

If a gift by will to a class is void as to 
one of the class because against the rule as 
to perpetuities, it is void as to all; 124 
Pa. 10. 

Mr. Justice Powell, in Scattergood v. 
Edge, 12 Mod. 278, distinguished perpetui¬ 
ties into two sorts, absolute and qualified ; 
meaning thereby, as it is apprehended, a 
distinction between a plain, direct, and 
palpable perpetuity, ana the case where an 
estate is limited on a contingency, which 
might happen within a reasonable compass 
of time, but where the estate, nevertheless, 
from the nature of the limitation, might 
be kept out of commerce longer than was 
thought agreeable to the policy of the 
common law. But this distinction would 
not now lead to a better understanding or 
explanation of the subject, for whether an 
estate be so limited that it cannot take 
effect until a period too much protracted, 
or whether on a contingency which may 
happen within a moderate compass of time, 
it equally falls within the line or perpetuity, 
and the limitation is therefore void ; for it 
is not sufficient that an estate may vest 
within the time allowed, but the rule re¬ 
quires that it must; Randall, Perp. 49; 48 
Conn. 293 ; 7 Sim. 173 ; 10 Allen 1 ; Schoul. 
Wills §21; 124 Pa. 10. See Cruise, Dig. 
tit. 82, c. 28 ; 1 Belt, Suppl. to Ves. Jr. 406 ; 
2 Ves. 857 ; 3 Saund. 388; Com. Dig. 
Chancery (4 G 1); 8 Ch. Cas. 1 ; 66 Tenn. 
646. 

Under statutes of the New York class, a 
devise whioh suspends the power of aliena¬ 
tion for a specific time, not measured by 
two lives, but by a term of years, is void ; 
5 App. Div. 818; 74 Hun 267. That a con¬ 
tingency may arise which will make the 
estate alienable is immaterial, but the 
validity of the provision must be deter¬ 
mined independently of any possible agree- 
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ment of parties; 157 Mass. 362; but a 
power is not rendered void because by its 
terms an appointment might possihly be 
made which would not take effect within 
the required period; 136 Pa. 354. 

PERQUISITES. In its most exten¬ 
sive sense, perquisites signifies anything 
gotten by industry or purchased with 
money, different from that -which descends 
from a father or ancestor. Bract. 1. 2, c. 
30, n. 3 ; 1. 4, c. 22. In a more limited 
sense, it means something gained by a 
place or office beyond the regular salary 
or fee. 

PERSON. A nlan considered accord¬ 
ing to the rank he holds in society, with 
all the right to which the place he holds 
entitles him, and the duties which it im¬ 
poses. 1 Bouv. Inst. n. 137 ; 134 N. Y. 506. 

The term is, however, more extensive 
than man. It may include artificial beings, 
as corporations; 2 Ill. 178; 1 Bla. Com. 
123 ; 4 Bingh. 069 ; 1 Mod. 164 ; 23 N. Y. 
242; 48 Ga. 321; quasi -corporations ; Sedgw. 
Stat. <fc Const. L. 372 ; L. R. 5 App. Cas. 
857; territorial corporations; 53 Conn. 
507 ; and foreign corporations ; 80 N. Y. 
259 ; under statutes, forbidding the taking 
of property without due process of law and 
giving to all persons the equal protection 
of the laws ; 169 U. S. 466, citing 118 id. 
394; 142 id. 386; 165 id. 150; concerning 
claims arising from Indian depredations; 
164 U. S. 686 ; relating to taxation and the 
revenue law's; 1 Bush 250 ; 80 N. Y. 254 ; 
to attachments ; 20 Conn. 416; usurious 
contracts; 7 How. (Miss.) 508; 13 Conn. 
249 ; applying to limitation of actions ; 20 
N. Y. 210 ; 4 Kan, 453 ; and concerning the 
admissibility as a witness of a party in his 
own behalf When the opposite party is a 
living person; 22 N. Y. 352; 31 Barb. 267. 
A corporation is also a person under a 
penal statute ; 11 Wheat. 392. See RaiI/- 

BOAD. 

It has been held that when the word 
person is used in a legislative act, natural 
persons will be intended unless something 
appear in the context to show that it ap¬ 
plies to artificial persons; 2 Ill. 178; 112 
Pa. 337 ; but as a rule corporations will be 
considered persons within the statutes 
unless the intention of the legislature is 
manifestly to exclude them ; 5 Rand. (Va.) 
132. 

A oounty is a person in a legal sense ; 52 
N. W. Rep. (Neb.) 711; but a sovereignty 
is not: 52 N, Y. 535 ; 44 Fed. Rep. 17; 94 
U. S. 315; but contra within the meaning 
of a statute, providing a penalty for the 
fraudulent alteration of a public record 
with intent that any ’ person” be de¬ 
frauded ; 24 Tex. 61 ; and within the 
meaning of a covenant for quiet and peace¬ 
ful possession against all and every person 
or persons ; 19 Mont. 268. An Indian is a 
person; 5 Dill. 459 ; 2 Sawy. 264 ; and a 
slave was so considered, in so far as to be 
capable of committing a riot in conjunction 
with white men ; 1 Bay 358. The estate of 
a decedent is a person; 107 Ind. 54; and 
where the statute makes the owner of a 
dog liable for injuries to any person, it 
includes the property of such person ; 11 
Gray 29; but where the statute provided 
damages for the bite of a dog which had' 
previously bitten a person, it was held 
insufficient to show that the dog had pre¬ 
viously bitten a goat; [1896] 2 Q. B. 109 ; 
a dog will not be included in the word in 
an act which authorizes a person to kill 
dogs running at large ; 34 Mich. 283. 

It includes women ; 136 Mass. 580 ; 50 
Conn. 131; 16 Col. 441 ; 25 Ohio St. 21 ; 76 
Mich. 1 ; 74 Ga. 795 ; but see 39 Wis. 232 ; 
55 I1L 535, where the Btatute was in ref¬ 
erenda to admission to the bar, and it 
was held that, while the term was broad 
enough, to include them, such a construc¬ 
tion oould not be presumed to be the legis¬ 
lative intent. 

Where the statute prohibited any person 
from pursuing his usual vocation on the 
Lord's Day, it was held to apply to a judge 
holding court; 49 Ga. 436. 

A ohlld m ventre $a mere is not a person ; 


138 Mass. 14 ; but an infant is so considered ; 
131 id. 441. 

In the United States Bankruptcy Act of 
1898, it is provided that the word 44 persons " 
shall include corporations, except where 
otherwise specified, and officers, partner¬ 
ships, and women, and, when used with 
reference to the commission of acts which 
are therein forbidden, shall include persons 
who are participants in the forbidden acts, 
and the agents, officers, and members of the 
board of directors or trustees, or their 

The word "persons ,r in an indemnity policy 
comprehends servants, and employes, and 
‘‘third peraons.” 124 Ky. 152, 74 S. W. 216. 

Having Custody or Control. A third 
person permitted by the officers of election 
to inspect a ballot, or who by force took a 
ballot within his control, “is a person having 
custody or control’* of a ballot, within 
meaning of Statutes, § 1476, making it a 
felony for any person intrusted with the 
custody or control of a ballot to mutilate or 
place distinguishing marks thereon. 137 
Ky. 465, 125 S. W. 1083. 

With a Family. A married woman 
who for a number of years has supported 
her husband and children is a “person with 
a family.” 101 Ky. 731, 42 S. W. 404. 

See Extradition ] White Person. 

Of Unsound Mind. The words “person 
of unsound mind” include persons who are 
destitute of mind. Section 732, Subsection 
40, Civil Code of Kentucky. See All, Persons 
Interested. 

PERSONA (Lat.) In Civil Law. 

Character, in virtue of which certain rights 
belong to a man and certain duties are im¬ 
posed upon him. Thus, one man may unite 
many characters (personae)', as, for ex¬ 
ample, the characters of father and son, of 
master and servant; Mackeldey, Civ. Law 

§ U7 - 

In its original signification, a mask ; 
afterwards, a man in reference to his con¬ 
dition or character (status). Yicat, Voc. 
Jur. It is used metaphorically of things, 
among which are counted slaves. It is 
often opposed to res : as, actio in personam 
and actio in rem. 

Power and right belonging to a person 
in a certain character (pro jure etpotestate 

f ernonce competente). Vicat, Voc. Jur. 
ts use is not confined to the living, but is 
extended to the dead and to angels. Id. 
A statue in a fountain whence water 
gushes. 

PERSONA GRATA. In Inter* 
national Law. A diplomatic representa¬ 
tive who is personally acceptable to the 
sovereign or government to which he is 
accredited. Opposed to 'persona non grata’, 
one who is not thus acceptable. Stand. 
Diet. 

PERSONA NON GRATA. See 

Persona Grata. 

PERSONA STANDI IN JUDICIO 

(L. Lat,). Capacity of standing in court 
or in judgment; capacity to be a party to 
an action ; capacity or ability to sue. 

PERSONAL. Belonging to the person. 
See Things Personal. 

PERSONAL ACTION. In Praotioe. 
Tn the Civil Law. An action in which 
one person (the actor ) sues another (the 
reus) in respect of some obligation which 
he is under to the actor either ex contractu 
or ex delicto. It will be seen that this in¬ 
cludes all actions against a person, without 
reference to the nature of the property in¬ 
volved. In a limited sense of the word 
action in the civil law, it includes only 
personal action, all others being called 
petitions. See Real Action. 

In the Comiiion Law. An action 
brought for the recovery of personal prop¬ 
erty, for the enforcement of some contract 
or to recover damages for its breach, or for 
the recovery of damages for the commis¬ 
sion of an injury to the pereon or property. 
Such arise either upon contracts as, ac¬ 
count, assumpsit, covenant, debt, and de¬ 


tinue (see these words), or for wrongB, 
injuries, or torts, as trespas, trespass on 
the case, replevin, trover (see these words). 
Other divisions of personal actions are 
made in th^ various states; in Vermont 
and Connecticut an action is in use called 
the action of book debt. See Personal 
Property. 

PERSONAL ASSETS. See Assets. 

PERSONAL CHATTELB. See 
Chattels. 

PERSONAL CONTRACT. A con 
tract as to personal property. A covenant 
(or contract) personal relates only to mat¬ 
ters personal as distinguished from real, 
and is binding on the covenantor (con¬ 
tractor) during his life, and on his personal 
representatives after his decease, in respect 
of assets. 9 Co. 22 a. 

PERSONAL COVENANT. A cov¬ 
enant which binds only the covenantor and 
his personal representatives in respect to 
assets, and can be taken advantage of only 
by the covenantee. 

A covenant which must be performed 
by the covenantor in person. Fitzh. N. 
B. 340. 

All covenants are either personal or 
real; but some confusion exists in regard 
to the division between them. Thus, a 
covenant may be personal as regards the 
covenantor, and real as regards the cove¬ 
nantee ; and different definitions have been 
given, according to whether the rights 
and liabilities of the covenantor or the 
covenantee have been in consideration. It 
is apprehended, however, that the prev¬ 
alent modem usage is to hold a covenant 
real, if it is real,—that is, runs with the 
land so as to apply to an assignee, either as 
regards the covenantor or the covenantee. 
See Platt, Cov. 81 ; 4 Bla. Com. 304 ; 8 N. 
J. 280; 7 Gray 83. See Covenant. 

PERSONAL EFFECTS. In a will, 
the words are held not to include personal 
property in the testa tor *6 house, such as 
furniture and pictures. 173 Pa. 388. See 
Will. 

PERSONAL ESTATE. The term is 
sometimes used as synonymous with per¬ 
sonal property, but its use should not lead 
to the supposition that there can be any 
such thing as an estate in personalty, 
properly so called. Will. Pers. Prop. 8. 

But l)icey (Confl. Laws, Moore's ed. 
811) considers personal estate and per¬ 
sonal property synonymous. They are so 
used in Acts of Parliament. See Real F* 

TATE. 

PERSONAL FREIGHT. The “per¬ 
sonal freight” of parties means freight owned 
by them individually. 137 Ky. 216, 125 
S. W. 302. 

PERSONAL GOODS. That property 
which passes by hand and property which 
marriage passed from the wife to the 
husband. Co. Litt. 185 6. See Personal 
Property. 

PERSONAL INJURY. Bodily in¬ 
jury. 45 Pac. Rep. (Wash.) 803. 

PERSONAL LIABILITY. The statu¬ 
tory liability of stockholders of corpora¬ 
tions by which they are held individually 
liable for the debts of the corporation. 
See Stockholders ; Joint Stock Com¬ 
pany. 

PERSONAL LIBERTY. Freedom 
from physical and personal restraint; the 
right to the pursuit of happiness; freedom 
to go where one chooses and to pursue such 
lawful occupations as may seem suitable. 

In its broad sense personal liberty would 
include freedom from unlawful arrest and 
restraint, from unlawful seizures and 
searches, from assault and battery, from 
libel and slander, from general warrants 
of arrest, from unfair monopolies in trade, 
and from quartering Boldiers in time of 
peace; and it would include also the right 
of trial by jury, liberty of conscience. 
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freedom of the press, the right to travel 
and emigrate, to War arms and to petition 
the government for redress of grievances. 
But in its stricter sense it includes only 
freedom to move about as one pleases ami 
to pursue any lawful calling- 94 U. S. 
143 ; 4 Am. St. Rep. 468; 16 Wall. 106; 111 
U. S. 757 ; 99 N. Y. 377 ; 60 Am. Rep. 636. 
See Constitutional ; Policb Power; 
Assault ; Correction ; Imprisonment ; 
Habeas Corpus ; Expatriation ; Phyhical 
Examination ; Search ; Preliminary Ex¬ 
aminations ; Liberty of Contract: Lib¬ 
erty. 

PERSONAL MALICE. See Par- 
ticvlar Malice. 


336. 

PERSONAL STATUTE. A law 

whose principal, direct, and immediate 
object is to regulate the condition of per¬ 
sons. 

The term is not properly in use in the 
common law, although Lord Mansfield, in 
3 W. Bla. 164, applied it to those legisla¬ 
tive acts which respect personal transitory 
contracts, but it is occasionally used in the 
sense given to it in civil law and which is 
adopted as its definition. It is a law, ordi¬ 
nance, regulation, or custom, the disposi¬ 
tion of which affects the person and 
clothes him with a capacity or incapacity 
whioh he does not change with his abode. 
See 2 Kent 613. 


PERSONAL PROPERTY. The right 
or interest which a man has in things 
personal. „ , ,, 

The right or interest lees than a freehold 
which a man has in realty, or any right or 
interest which he has in things .movable. 

Personal property is to be distinguished 
from things personal. There may be, for 
example, a personal estate in realty, as 
chattels real; but the only property which 
a man can have in things personal must be 
a personal property. The essential idea of 
personal property is that of property in a 
thing movable or separable from the realty, 
or of perishability or possibility of brief 
duration of interest as compared with the 
owner's life, in a thing real, without any 
action on the part of the owner. See 3 
Bla. Com. 14 and notes, 384 and notes. 

It includes money, chattels, things in 
action and evidence of debt; 62 Hun 298 ; 

2 S. Dak. 226 ; 129 Md. 595 ; and the right 
which a vendor has to enforce a contract 
for the sale of real property ; 133 N. Y. 
383. It does not include dogs untaxed ; 
79 Ind. 9. 

A crop growing in the ground is personal 
property so far as not to be considered an 
interest in land, .under the statute of 
frauds; 12 Me. 337; 5 B. & C. 829 ; 9 id. 
561; 10 Ad. & E. 753 ; 117 Ind. 56, 58. 

It is a general principle of American law 
that stock in corporations is to be con¬ 
sidered as personal property ; Walker, Am. 
Law, 9th ed. Sec. 3 ; 4 Dane, Abr. 070; 1 
Hill, R. P. 18 : 76 Cal. 536 ; though it was 
held that such stock was real estate ; 2 
Conn. 567 ; but the rule wa9 then changed 
by the legislature. 

Title to personal property is acquired— 
first, by original acquisition by occupancy ; 
as, by capture in war, by finding a lost 
thing ; second, bv original acquisition by 
accession ; third, by original acquisition 
by intellectual labor : as, copyrights and 
patents for inventions ; fourth , by transfer, 
which is by act of law, by forfeiture, by 
judgment, by insolvency, by intestacy ; 
fifth, by transfer by act of the party, by 
gift, by sale. See Graves, Title to Pers. 
Prop; Pew ; Property ; Real Property ; 
Possession. 

Possession of personal properly is prima 
facie title thereto; 76 Ga. 299. See 113 
N, Y. 52. See Moneyed Capital ; Person, 
alty. 

PER SONAL REPRESENTA¬ 
TIVES. The executors or administrators 
of the person deceased. 6 Mod. 155 ; 5 
Vea. 402 ; 1 Madd. 108 ; 118 Mass. 198. The 
personal representative of a lessee for 
years is )iis assignee. 1 Ld. Raym. 553; 
12 Eng. Rul. Cas. 59. 

In wills, these words are sometimes con¬ 
strued to mean next of kin ; 3 Bro. C. C. 
2-4; 2 Jarm. Wills 112; 1 Beav. 46; 1 R. 
& M. 587; that is, those w*ho would take 
the personal estate under the statute of 
distributions. They have been held to 
mean descendants; 19 Beav. 448. See 
Legal Personal Representatives. 

PERSONAL SECURITY. The legal 
and uninterrupted enjoyment by a man of 
his life, his body, his health, and his reputa¬ 
tion. 1 Bouvier, Inst. n. 202. 

PERSONAL SERVICE. The deliv¬ 
ery of a writ to the person therein named 
in person. Leaving a copy at his place of 
abode is not personal service; 12 Wis. 


PERSONALTY. That which is mova¬ 
ble ; that which is the subject of personal 
property and not of a real property. 

PERSONALITY. A term used to des¬ 
ignate that quality of a law which con- 
oerna the condition, state, or capacity of 
persons. 

An action in personality is one brought 
against the right person, or the person 
against whom it lies. Fitzh. N. B. 92. 

The personality of laws is a phrase used 
by foreign jurists to designate all Laws 
concerning the condition, state, or capacity 
of persons, as distinguished from the real- 
ity of laws, which means all laws concern¬ 
ing property or things. To express the 
idea that the operation of a law is uni¬ 
versal it is termed a personal statute, and, 
on the other hand, to express the idea that 
its operation is confined to the country of 
its origin it is designated a real statute. 
Sto. Confl. L. § 16. 

Livermore used the words personality 
and reality, and Henry the words person - 
alty and realty ; Story preferred the 
former, as less likely to lead to mistakes, 
as, in our law, personalty and realty are 
used exclusively to designate personal and 
real property. Id. 


PERSONATE. In Criminal Law. 

To assume the character of another with¬ 
out Lawful authority, and, in such char¬ 
acter, do something to his prejudice, or to 
the prejudice of another, without his will 
or consent. 

The bare fact of personating another for 
the purpose of fraud is no more than a 
cheat or misdemeanor at common Law, and 
punishable as such ; 2 East, PI, Cr. 1010; 2 
Russ. Cr. 479. 

By statute punishment is inflicted in the 
United States courts for false personation 
of any person under the naturalization 
Laws, and of any person holding a claim or 
debt against the government ; R. S. 
§§5424, 5436. See, generally, 2 Johns. Cas. 
293; 16 Viner, Abr. 386; Oomyns, Dig. 
Action on the Case for a Deceit (A3). 


PERSUADE, PERSUADING. To 

persuade is to induce to act. Persuading 
is inducing others to act. Inst. 4. 6. 23; 
Dig. 11. 3. 1. 5. 

In the act of the legislature which de¬ 
clared that “if any person or persons 
knowingly and willingly shall aid or assist 
any enemies at open war with this state, 
etc., by persuading others to enlist for 
that purpose, etc., he shall be adjudged 
guilty of high treason,” the word perstuul- 
mg thus used means to succeed ; and there 
must be an actual enlistment of the per¬ 
son persuaded in order to bring the de¬ 
fendant within the intention of the clause ; 
1 Dali. 39 ; 4 C. A P. 369 ; 9 id. 79. The 
attempt to persuade a servant to steal his 
master’s goods, or other person to under¬ 
take a larceny or other crime, is an indict¬ 
able misdemeanor, although the person 
approached declines the persuasion; 1 
Rish. Cr. L. § 767. 

If one counsels another to suicide, and it 
is done in his presence, the adviser is as 
guilty as the principal. Accordingly, 
where two persons, agreeing to commit 
suicide together, employ means which 
take effect on one only, the survivor is a 

S rinoipal in the murder of the other ; 8 C. 
: P. 418 ; 1 Biah. Cr. L. § 652 ; Whart. Cr. 


L. § 448. 

PERSUASION. The act of influenc¬ 
ing by expostulation or request. While 
the persuasion is confined within those 
limits which leave the mind free, it may 
be used to induce another to make his will, 
or even to make it in his own favor. But 
if such persuasion should so far operate on 
the mind of the testator that he would be 
deprived of a perfectly free will, it would 
vitiate the instrument; 8 8. & R. 269 ; 5 
id. 207 ; 13 id. 323. 

PERTINENT, (from Lat. pertineo, be¬ 
long to). That which tends to prove or dis¬ 
prove the allegations of the parties. Willes 
319. Matters which have no such tendency 
are called impertinent; 8 Toullier, n. 22. 

PERTINENTS. In Scotch Law. 

Appurtenances. Erak. Inst. 2. 6. 6. 

PERTURBATION. This is a tech¬ 
nical word which signifies disturbance or 
infringement of a right. It is usually ap¬ 
plied to the disturbance of pews or Beats in 
a church. In the ecclesiastical courts, ac¬ 
tions for these disturbances are technically 
called “suits for perturbation of seat.” 1 
Phill. Eccl. 323. See Pew. 


PERVERSE VERDICT. A verdict 
rendered by a jury which choose not to 
take the law from the judge, but will act 
on their own erroneous view of the law. 
In such cases, however honest the inten¬ 
tions of the jury may be, their verdict is 
perverse. A. & E. Encyc.; 14 Eng. L. & 
Eq. 532. 

PER VISE, PAR VISE. The palace 
yard at Westminster. 

A place where counsel used to advise 
with their clients. 

An afternoon exercise or moot for the in¬ 
struction of students. Cowell; Blount. 

PESAGE. In England, a toll charged 
for weighing avoirdupois goods other than 
wool. 2 Chitty, Coin. Law 18. 


PESO. A Spanish dollar; also, an 
Argentine, Chilian, Colombian, etc., coin, 
equal to from seventy-five cents to a dollar ; 
also, a pound weight. Webster. 


PESQTTIDOR. In Spanish Law. 

A coroner. White, New Recop. b. 1, tit. 1, 
§3. 

PETENS. A demandant; the plaintiff 
in a real action. Bract, fol. 102, 106 b. 

PETER-PENCE. An ancient levy or 
tax of a penny on each house throughout 
England paid to the pope. It was called 
Peter-pence because collected on the day of 
St. Peter, ad vincula ; by the Saxons it 
was called Rome-feoh, Rome-scot, and 
Rome-pennying, because collected and sent 
to Rome; and lastly, it was called hearth 
money , because every dwelling-house was 
liable to it, and every religious house, the 
abbey of St. Albans alone excepted. 

It was not intended as a tribute to the 
pope, but chiefly for the support of the 
English school or college at Rome; the 
popes, however, shared it with the college, 
and at length found means to appropriate 
it to themselves. 


PETIT (sometimes corrupted into 
petty). A French word signifying little, 
small. It is frequently used : as, petit lar¬ 
ceny, petit jury, petit treason ( q. v.), 

PETIT ASSIZE. A jury to decide on 
questions of possession. Britton c. 42; 
Glany. lib. 2, c. 6, 7. Used in contradis¬ 
tinction to the grand assize, which was a 
jury to decide on questions of property. 
See Grand Assize. 


PETIT CAPE. See Cape ; Grand 
Cape. 


PETIT JURY or PETTY JURY. 

The “ little ” jury, so called to distinguish 
it from the “grand” (or “large”) jury. 
Brett, Comm. 1162, n. 

PETTY LARCENY. See Larceny. 

PETIT SERJEANT Y. See Ser- 

JEANTY. 


PETIT ^REASON 
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PETIT TREASON. In English 
Law. The killing of a master by his 
servant, a husband by his wire, a 
superior by a secular or religious man. 
In the United States, this is like any other 
murder. See High Treason ; Treason. 

PETjltjlO. A count or declaration. 
Glanv. 

PETITION. An instrument of writ¬ 
ing or printing, containing a prayer from 
the person presenting it, called the peti¬ 
tioner, to the body or person to whom it is 
presented, for the redress of some wrong 
or the grant of some favor which the latter 
has the right to give. 

By the constitution of the United States, 
the right *' to petition the government for 
a redress of grievances ” is secured to the 
people. Amend, art. 1. 

Petitions are frequently presented to the 
courts in order to bring some matters 
before them. It is a general rule in such 
cases that an affidavit should be made that 
the facts therein contained are true as far 
as known to the petitioner, and that those 
facts which he states as knowing from 
others he believes to be true. The suffi T 
ciency of a petition must be determined 
by its face, and can neither be aided nor 
destroyed by the accompanying exhibits, 
the exhibits being no part of it; 46 Mo. 
App. 236. See Cross-Petition ; Plaintiff. 

PETITION DE DROIT (L. Fr ). 
In English practice. A petition of right; 
a form of proceeding to obtain restitution 
from the crown of either real or personal 
property. See Petition of Right. 

PETITION OP RIGHT. In Eng¬ 
lish Law. A proceeding in chancery by 
which a subject may recover property in 
the possession of the king. 

This iB in the nature of an action against 
a subject, in which the petitioner sets out 
his right to that whien is demanded by 
him, and prays the king to do him right 
and justice; and, upon a due and lawful 
trial of the right, to make him restitution. 
It is called a petition of l ight because the 
king is bound of right to answer it and let 
the matter therein contained be deter¬ 
mined in a legal way, in like manner as 
causes between subject and subject. The 
petition is presented to the king, who sub¬ 
scribes it with these words, soit droit fait 
alpartie , and thereupon it is delivered to 
the chancellor to be executed according to 
law, Co. 4th Inst. 419, 422 b ; Mitf. Eq. PI. 
30, 31 ; Cooper, Eq. PI. 22, 23. 

The modern practice is regulated by 
statute 23 and 24 Viet. c. 34, which provides 
that the petition shall be left with the 
home secretary for Her Majesty’s consid¬ 
eration, who, if she shall think fit, may 
grant her fiat that light be done, where¬ 
upon the fiat having been served on the 
solicitor of the treasury, an answer, plea, 
or demurrer shall be made in behalf or the 
crown, and the subsequent pleadings be as¬ 
similated as far as practicable to the 
course of an ordinary action : Mozl. & W. 

The stat. 3 Car. I. was a parliamentary 
declaration of the liberties of the people. 
1 Bla. Com. 128. 

PETITORY. That which demands or 
petitions ; that which has the quality of a 
prayer or petition ; a right to demand. 

A petitory suit or action is understood to 
be one in which the mere title to property 
is to be enforced by means of a demand, 
petition, or other legal proceeding, as dis¬ 
tinguished from a suit where only the right 
of possession and not the mere right of 
property is in controversy. 1 Kent 371 ; 7 
How. 846; 10 id. 257. Admiralty suits 
touching properly in ships are either peti¬ 
tory, in which the mere title to the prop¬ 
erty is litigated, or possessory. to restore 
the possession to the party entitled thereto. 

The American courts of admiralty exer¬ 
cise unquestioned jurisdiction in petitory 
as well as possessory actions ; 23 Fed. Rep. 
403, 406 ; 26 id. 708 ; 46 id. 204 : but admi¬ 
ralty will not enforce a merely equitable 
title; 185 U. S. 599. In England the courts 
of law. some time after the restoration in 


1660, claimed exclusive cognizance of rtnere 
uestions of title, until the statute of 3 & 
Viet. c. 65. By that statute the court of 
admiralty was authorized to decide all 
questions as to the title to or ownership of 
any ship or vessel, or the proceeds thereof 
remaining in the registry in any cause of 
possession, salvage, damage, wages, or bot¬ 
tomry, instituted in such court after the 
passing of that act; Ware232; 18 How. 
267 ; 2 Curt. C. C. 426. 

In Scotch Law. Actions in which 
damages are sought. 

This class embraces such actions as as¬ 
sumpsit, debt, covenant, and detinue, at 
common law. See Patterson, Comp, 1058, n. 

PETROLEUM. See Oil. 

PETTIFOGGER. One who pretends 
to be a lawyer, but posses,ses neither 
knowledge of the law nor conscience. 

An unprincipled practitioner of law, 
whose business is confined to petty cases. 

PETTY AVERAGE (called, also, cus¬ 
tomary average). Several petty charges 
which are borne partly by the ship and 
partly by the cargo, such as the expense 
of tonnage, beaconage, etc. Abb. Sh. 13th 
ed. 658; 2 Pars. Mar. Law 312 ; 1 Bell, 
Com. 567; 2 Magens 277. See Average. 

PETTY BAG OFFICE. In English 
Law. An office in the court of chancery, 
appropriated for suits against attorneys 
and officers of the court, and for process 
and proceedings by extent on statutes, 
recognizances ad quod damnum, and the 
like. Termes de la Ley. 

.PETTYCONSTABLE. Theordinarv 
constable, as distinguished from the high 
constable of the hundred. 1 Bla. Com. 
855; Bac. Law Tr. 181, Office of Constable; 
Willc. Cons. c. 1, § 1. See Constable. 

PETTY SESSIONS. See Session. 

PEW. A seat in a church, separate 
from all others, with a convenient place to 
stand therein. 

It is an incorporeal interest in the real 
property. The pewholder does not own 
the soil; 32 Bari). 234. And although a 
man has the exclusive right to it, yet it 
seems he caunot maintain trespass against 
a person entering it; 1 Term 430; but 
case is the proper remedy; 8 B. & Aid. 
361 ; 8 B. & C. 294. See 47 Vt. 262. In 3 
Paige, Ch. 296, it was held that the owner 
of a pew can, if disturbed in its use, main¬ 
tain trespass, case, or ejectment, according 
to the circumstances. 

The right to pews is limited and usu¬ 
fructuary, and does not interfere with the 
right of the parish or congregation to pull 
down and rebuild the church ; 4 Ohio 541; 
Mitch. R. E. Sc Conv. 60 ; 5 Cow. 496; 109 
Maas. 21; 6 S. & R. 508; 9 Wheat. 446 ; 9 
Cra. 52 ; 6 Johns. 41 ; 6 Term 396 ; 3 How. 
74; indemnifying those whose pews are 
destroyed ; 17 Mass. 435. See 2 Bla. Com. 
429; 1 Pow. Mortg. 17; 19 Am. L. Reg. N. 
8. 1; 9 Am. Dec. 161 ; 24 id. 230. The 
pewholder’s right is only to occupy liis 
pew during public worship; 47 Vt. 262. 

His right is subject to the paramount 
rights of the parish ; 59 Me. 250 ; but it is 
held that a rule of the Roman Catholic 
Church forbidding a layman to control his 
pew will not be regarded by the courts, 
unless it wob part of the contract; 88 Vt. 
602 (criticised in 15 Am. L. Reg. 280). 

When pews are removed from a church 
merely as a matter of expediency, the 
owners are entitled to payment; 100 Mass. 
118. See Perturbation, 

A pew may be used only for divine ser¬ 
vice and for meetings of the congregation 
held for temporal purposes. The pew- 
owner must preserve order, while enjoy¬ 
ing his pew ; 84 N. Y. 149. The owner of 
a pew does not own the soil under it, nor 
the space above it; 17 Mass. 485. 

Where not otherwise provided by statute 
the interest is considered as real estate, 
subject to the incidents of that kind of 
property; 1 Washb. R. P. 9; 88 Vt. 603; 


34 Barb. 104 (see also 2 Edw. Ch. 608); 14 
Conn. 279; 23 La. Ann. 9; 21 N. J. L. 325. 
In Massachusetts and New Hampshire 
pews are personal property by statute. In 
Pennsylvania they are held personal prop¬ 
erty as to devolution, although, strictly 
speaking, an interest in real estate; 24 Pa. 
251. See, generally, 45 N. J. L. 820; 27 
Wkly. L. Bui. 25; Best, Pres. Ill; Crabb, 
R. P. § 481 ; Baum, Church Law. 

PHARMACY. See Druggist. 

PHAROS. A watch-tower, at sea 
mark, which cannot be erected without 
lawful warrant and authority. 3 Inst. 204. 

PHOTOGRAPH. The mechanical 
process of photography is judicially recog¬ 
nized as a means of producing true like¬ 
nesses which are admissible in evidence in 
the trial of civil and criminal cases. The 
difference between the images produced 
upon a photographic plate and upon the 
human eye does not render a photograph 
inadmissible in evidence, but bears only 
upon the effect of such evidence ; 1 Greenl. 
Ev. 92; 2 Rice, Ev. 1169; Tayl. Ev. 1613; 

75 Fed. Rep. 373; 52 Mich, 214. A photo¬ 
graph of the subject-matter in con. roversy 
is admissible in evidence, when proved to 
have been fairly taken ; 83 N. Y. 464 ; 31 
Wis, 512 ; 162 Mass. 90 ; 69 Ga. 42; 47 Am. 
Rep. 748 ; 90 Ala. 25; 41 U. S. App. 498; 

76 Pa. 340; 81 Cal. 408 ; 67 la. 146; 50 N. 
H. 159. While the reported cases do not 
always show that the photograph offered 
in evidence was first authenticated, yet 
there is no case which holds that such 
proof is unnecessary. The following cases 
show that such proof was assumed to be 
necessary or was given ; 57 Conn. 9; 30 
Fla. 256; 52 la. 210; 160 Mass. 288 ; 95 
Mich. 586 ; 54 Minn. 379; 134 Mo. 85; 67 
Am. Rep. 706; 125 N. Y. 136; 46 S. C. 55; 

77 Tex. 438; 91 Ala. 112; 128 Ind. 97; 81 
Wis. 512. It has been said that photo- 

R ’ b are merely secondary evidence; 

.113; 2 Woods 680; and where the 
jury has viewed the premises in question a 
photograph of them is generally inadmis¬ 
sible; 7 D. R. Pa. 321 ; 118 Mass. 420 ; 31 
Wis. 512; but where the photographs 
themselves are the subject of the contro¬ 
versy, or the original subject of the photo¬ 
graph cannot for any reason be produced, 
it is otherwise; 89 Ala. 193 ; 49 Ill. App. 
398 ; 5 Wash. 479; 52 Mich. 214; 26 Am. 
Rep. 319; 2 Woods 680 ; 32 S. W. Rep. 
(Tex.) 240; 36 Neb. 361; 81 Wis. 512; 46 
Hun 32; 81 Cal. 408 ; 6 L. R. A. 594 ; 6 
Blatch. 137. The discretion of the court- 
in the admission of photographs does not 
Jiffer from the exercise of that power with 
reference to other kinds of evidence; 30 
Fla. 256; 163 Mass. 414; 26 L. R. A. 480; 
106 N. Y. 598 ; 37 Am. Rep. 538. 

Photographs are admissible to show the 
physical condition, characteristics, and 
identity of persons and property, in civil 
and criminal cases ; 65 Mich. 306 ; 88 Tex. 
642; 139 N. Y. 73 ; 38 Am. Rep. 464; 160 
Mass. 403; 89 Ala. 134; 42 Minn. 350; 59 
Fed. Rep. 684; 85 Ga. 751; 156 Pa. 147; i 
Fost. & F. 103 ; 162 U. S. 613 ; 58 Ind. 530 ; 
36 Neb. 361 ; 64 N. W. Rep. (Ia). 420 ; 17 
R. I. 763; 108 Cal. 697; also of places; 3 
Fost. & F. 73; 36 Neb. 361; 31 Wis. 513; 
76 Cal. 597 ; 95 Mich. 586 ; 57 Conn. 9 ; 15 
S. W. Rep. (Tex.) 714; 140 III. 474; 83 Ga. 
93; 126 Mo. 597 ; 46 S. C. 55 ; 122 Ind. 527 ; 
162 Mass. 90; 125 N. Y. 136; 80 Fla. 256; 
76 Fed. Rep. 373; 65 Mias. 533 ; 41 U. S. 
App. 498 ; 91 Ala. 112; to show the condi¬ 
tion of a highway; 62 Hun 137; and a 
change of grade in a street; 31 Wis. 512 ; 
to show resemblance of parent and child ; 
56 Kan. 48 ; 81 Cal. 408 ; 0 L. R. A. 594; 
160 Mass. 288 ; and the physical .condition 
of a plaintiff who was too ill to be present 
at a trial; 54 Minn. 879 ; also the appear¬ 
ance of a person at some time in the past; 

17 R. L 763; 159 Mass. 375; to show the 
identity of a person who passed under 
different names; 59 Fed. Rep. 684; of 
documents in general; 184 Mo. 85; 77 Tex. 
488 ; 52 Mich. 214; 60 Barb. 580; 107 Ill. 
118; 6 Blatch. 187; 28 Abb. N. c. 83; and 
public records that cannot be brought into 
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I'vmrt. hut the hand writing must l>*» 
proved : ‘3 Woods 680; for comparison of 
naiulwriting : 5 Wash. 479: 57 Mich. 69: 
10 Abb. Pr. s. s. 800; 89 Md. 86; 75 Tex. 
170: 28 How. 515: 16 Gray lfll ; 77 Am. 
]\v 405 ; 59 Vt. 6S8 : 124 Ind. 495 ; to show 
coruin premises where inspection is im¬ 
possible ; 86 Neb. 861 : and eye-witnesses 
may verify their accuracy; 75 Hun 255: 
to show tlungs in general; 49 111. App. 898 ; 
02 Mo. App. 684; 56 Md. 84 ; 11 Blatch. 
552. 

It is doubtful if they ought to be ad¬ 
mit ted to show the health, strength, or 
agility of ft person ; ICO Mass. 408. 

Upon a criminal trial, photographic like¬ 
nesses taken after death, of persons whom 
it is material to identify, may be exhibited 
to witnesses acquainted with such persons 
in life as aids in tHe identification ; 45 
X. Y. 215. Where a mutilated body was 
found, the witness was allowed to testify 
that the face resembled a photograph of a 
person alleged to be the one found, though 
he had not known the man before death; 


76 Pa. 840. The healthy condition of 
the deceased may be proved by a colored 
photograph taken a short time before 
death ; 1 w. N. C. Pa. 369 ; and in an in¬ 
dictment for bigamy a photograph of the 
first husband may be shown to a witness 
to the first marriage to prove his identity 
with the person mentioned in the marriage 
certificate ; 4 F. & F. 108. 

See an extended note on the use of photo¬ 
graphs as evidence. where the cases are col¬ 
lected and classified ; 85 L. R. A. 802. 

A photograph made by the cathode or 
X-ray process will be admitted as second¬ 
ary evidence; its competency depends 
upon the science, skill, experience, and in¬ 
telligence of the person who took the 
picture and testified with regard to it. 
Lacking these important qualifications, it 
should not be admitted, and it is to be 
weighed like other competent evidence. 
In an action for personal injuries it was 
held competent to submit to the jury an 
X-ray photograph taken by a surgeon, 
showing the overlapping bones of one of 
the plaintiff's legs, where it was broken at 
the time of the accident, and where the 
surgeon was familiar with the process by 
which the impression was secured, as well 
as with fractures, and the surgeon testified 
that the photograph accurately represent¬ 
ed the condition of the leg at the point of 
the fracture, and that by the aid of the 
X-rays he was enabled to see the fracture 
and overlapping bones as if they were un¬ 
covered to tne sight; 41 S. W. Rep. (Tenn). 
445. So in an action for negligence by 
which the plaintiff’s foot was injured, an 
X-ray photograph was admitted to prove 
the condition of the injured foot: Hawkins, 
J., in 22 Law Mag. & Rev. 62. 

In a criminal case in New York the pros¬ 
ecution claimed tbat a bullet struck the 
victim in the jaw, and split, one piece be¬ 
ing deflected into the iaw and the other 
piece into the back of nis head. The de¬ 
fence claimed that the piece lodged in the 
back of the victim's head was not a frag¬ 
ment but a bullet. To prove this, the de¬ 
fence introduced an X-ray photograph of 
the head and neck showing the lodgment 
of the bullet, and the testimony of the 
physician who took the photograph: 56 
Alb. L. J. 309; 15 Med. Leg. J. 246. This 
question was also recently presented to the 
District Court of Colorado, wherein Le- 
fevre, J., said : 

“During the last decade, at least, no 
science has made such mighty strides for¬ 
ward as surgery. It is eminently a scien¬ 
tific profession, alike interesting to the 
learned and the unlearned. It makes use of 
all science and learning. It has been of in¬ 
estimable value to mankind. It must not 
be said of the law that it is wedded to pre¬ 
cedent ; that it will not lend a helping 
hand. Rather let the courts throw open 
the door to all well considered scientific dis¬ 
coveries. Modern science has made it pos¬ 
sible to look beneath the tissues of the 
human body and has aided surgery in tell¬ 
ing of the hidden mysteries. We believe it 
to be our duty in this case to be the first, 


if you please, to so consider it, in admit¬ 
ting in evidence a process known and ac¬ 
knowledged as a determinate science.” 29 
Chi, Leg. News 145. 

It is a breaoh of contract and violation 
of confidence for a photographer to make 
unauthorized copies of his customer's 
photograph. A private individual may en¬ 
join the publication of his photograph, but 
a public oharaoter may not, in the absence 
of a breach of contract or violation of con¬ 
fidence in procuring the likeness from 
which the publication is made. A states¬ 
man, author, artist, or inventor who seeks 
public recognition, may be said to have 
surrendered this right to the public; 64 
Fed. Rep. 380 ; 40 Ch. D. 845. See Privacy ; 
Injunction. 

One who reproduces a copyrighted photo¬ 
graph cannot escape liability as an infring¬ 
er by merely showing that the copy which 
he reproduced did not bear the notice of 
copyright when he purchased it, but he 
must also show that it bore no notice when 
it left the custody of the owner of the copy¬ 
right ; 54 Fed. Rep. 890; s. c. 4 C. C. A. 
548. Violation of the right in a copyright¬ 
ed photograph is subject by statute to a 
penalty. See 77 Fed. Rep. 966. 

See Copyright. 

PHOTOGRAPHER. An artist who 
takes impressions or likenesses of things 
and persons on prepared plates or surfaces. 
11 Lea 517. 

PHRENASTHENIA. A morbid con¬ 
dition, also known as the insanity of the 
degenerates, used to indicate the general 
mental infirmity of degenerates, or indi¬ 
viduals with vices of organization who are 
insane, but whose insanity presents special 
characteristics growing out of mental in¬ 
firmity. It is usually hereditary and con¬ 
genital. The insanity is a secondary phe¬ 
nomenon, vice of organization being the 
primary one; 2 Clevenger, Med. Jur. 856. 

PHYSICAL EXAMIN ATION. The 

question as to whether, and under what 
circumstances, courts will permit the phy¬ 
sical examinatiou of litigants and of per¬ 
sons accused of orime, ana also of property 
in litigation, has been much mooted. A 
physical examination of a woman under 
the writ of de ventre inspiciendo was 
known to the common law under special 
circumstances. See Jury op Women. 
This early praotioe has been urged as a 
precedent for permitting a physical exami¬ 
nation in certain civil and criminal cases. 

In Union Paoiflo R. Co. v. Bottsford, 141 
U. S. 250, the question was the right of a 
court of the United States to order a sur¬ 
gical examination of the plaintiff, in an 
action of tort. Mr. Justice Gray referred 
to the common-law writ of de ventre inspi- 
ciendo in capital cases, and also in civil 
cases involving the rightful succession to 
property of a decedent against fraudulent 
claims of bastards, and said that the learn¬ 
ing and research of counsel for the plain¬ 
tiff in error (John F. Dillon) had “ failed 
to produce an instance of its even having 
been considered in any part of the United 
States as suited to the nabits and condi¬ 
tions of the people.” He added that “so 
far as the books within our reach show, no 
order to inspect the body in a personal ac¬ 
tion appears to have been made or even 
moved for, in any of the English courts of 
common law, at any period of their his¬ 
tory.” The ruling of the court below, re¬ 
fusing such an examination, was sustained. 
See, also, 129 Ind. 401; 129 N. Y. 60; SO 
Fed. Rep. 278; 25 C. C. A. 418 ; 102 Ill. 272. 

It appears however that auch an order 
was moved for and made by a judge at 
chambers, not purporting to be by consent, 
though in fact unopposed, and of which 
Cockburn, C. J., said, “the order for such 
examination was clearly ultra vires;” 46 
L. J. 696. 

“ The right to one's person may be said td 
be a right of complete immunity,—to be 
let alone.” Cooley, Torts 26. 

But while it has been held that the de¬ 
fendant has no absolute right to have a 
personal physical examination of the plain¬ 


tiff made, in an action for personal in¬ 
juries, yet in the discretion of the court 
such examination may be made, if essen¬ 
tial for the ascertainment of truth or to 
subserve the ends of justice; 3 Am. 8t. 
Rep. 540; 95 Mo, 169; 49 Leg. Int. (Pa.) 
434; 13 Med. Leg. J. 23; 72 Tex. 95; 00 
Ala. 71 ; 2 Dist. R. (Pa.) 825 ; 34 L. R. A. 
207 ; 96 Mich. 625; 80 W. Va. 86 ; 82 Ga. 
719; 61 Wis. 536 ; 46 Ark. 275; 20 Kan. 
466. 

In 1865, in New York, it was said that in 
an action for personal injuries the defend¬ 
ant could examine the actual physical con¬ 
dition of the plaintiff before trial, and if 
the plaintiff refused, the defendant might 
prove the refusal at the trial ; 64 Barb. 
299. In 1868, in an action in the same 
state against a physician for personal in¬ 
juries resulting from malpractice, it was 
said that no case involving the right to a 
physical examination was to be found on 
the books ; but the court permitted the 
examination, citing as authority proceed¬ 
ings in divorce for impotency, mayhem, 
and the writ de ventre inspiciendo ; 52 
How. Pr. 834. The supreme court of that 
state, in an action against a carrier for in¬ 
jury to a passenger, overruled this view of 
the law, holding that in such divorce cases 
a physical examination was necessary to 
arrive at the truth, and that the other pro¬ 
ceedings were obsolete; 29 Hun 154; 129 
N. Y. 50. In a note by the reporter in 52 
How. Pr. 334, it is said that there were 
few cases decisive of the right of physical 
examination, and he cites: Andrew’s 
Trials 41 ; 45 How. 210; 1 Brewg. (Pa.) 
561 ; 71 N. C. 85 ; 5 Jones (N. C.) 259. 

A plaintiff, in an action for personal in¬ 
juries alleged to have caused the secretion 
of albumen and sugar, may be required to 
produce in court, for analysis, specimens 
of his urine, accompanied by an affidavit 
that it was voided by him ; the privacy of 
his person not being thereby invaded ; 46 
N. E. Rep. (Ind.) 678; 36 L. R. A, 681. 

It is within the discretion of the court to 
refuse to require the plaintiff to submit to 
a physical examinatiou which necessitates 
the administration of anaesthetics ; 65 N. 
W. Rep. (Mich.) 616. 

In some courts plaintiffs are allowed to 
exhibit to the jury their injuries, and to 
perform physical acta showiug the nature 
and extent of their injuries ; 47 la. 375 ; 33 
Minn. 130 ; but other courts hold this to be 
improper, because such evidence cannot be 
preserved in a bill of exceptions for use in 
an appellate oourt; 19 Cent. L. J. 144. 

In a trial of an action of trespass for as¬ 
sault and battery, it is not error to permit 
the jury to examine with their fingers 
scars on the plaintiff's head caused by a 
blow from defendant’s pistol; 35 S. W. 
Rep. (Tex.) 523. 

A oourt of equity will not, in a patent 
oase, even if it had the power, require the 
respondent, olaiming under an alleged an¬ 
ticipating patent, to perform experiments 
in tne presence of plaintiff’s witnesses, ex- 
oept where so extraordinary a course is 
neoassary ; 83 Fed. Rap. 490. 


In an action for breach of warranty on a 
sale of a horse, the court ha3 no power to 
order that ths defendant have the privilege 
of sending a veterinary surgeon into the 

S lain tiff’s stable to examine the horse; 
? N. W\ Rep. (Mioh.) 993; 95 Mich. 366. 
In a suit for divorce on the ground of 
impotenoe & oourt has power to compel 
the parties to submit to a surgical examina¬ 
tion when faots essential to a correct de¬ 
cision may thereby be ascertained ; 5 Paige 
554; 89 Ala. 291; 33 L J. Mat, 12; in di¬ 
vorce proceeding because of malformation 
of the wife the court made an order for 
her inspection, but did not require the 
husband to submit to inspection ; 16 Week. 
Hop. 943. 

The measurement in the presence of the 
jury of a woman’s foot and her leg six 
Inones above the ankle, in a suit for injuries 
to the foot and ankle, must be permitted by 
the oourt when there is a direct conflict as 
to suoh measurement by the medical men 
called by the respective parties,—at least if 
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the witneas herself does not objeot ; 09 la. 
096 ; s. a 34 L R. A. 208. 

The better pmotioe seems to be to apply 
to the party to be examined, before trial, 
for permission to make the examination, 
and upon his refusal, to present a motion 
for leave, by affidavit, showing the refusal, 
and also the probability that the examin¬ 
ation will result in some material disclos¬ 
ure. The party applying for the order for 
examination shoula also offer to pay the 
expense of such examination ; 82 Ga- 719. 
In practice, some courts order a private 
physioal examination of a party to be 
made by a physician, who may then testify 
in regard thereto at the trial of the cause. 

A physical examination, if made, must 
be made hv physicians agreed upon by the 
parties or selected bv the court, care being 
taken to prevent danger to life, pains of 


body, or any indignity to the person ; 47 
la. 375 ; 33 Minn. 137; 37 Ohio St. 104. 

Where an order for physical examina¬ 
tion is made, the court will enforce it by 
refusing to try the cause until it is com¬ 
plied with; 7 Co. Ct. Rep. (Pa.) 565 : by 
dismissing the action, or refusing to allow 
the plaintiff to give evidence to establish 
his injury ; 37 Ohio St. 104 ; or by striking 
out and withdrawing from the considera¬ 
tion of the jury the allegations relative to 
his inquiry, or punishing him for contempt; 
47 la. 375 ; 33 Minn. 130. A refusal to 
submit to a physical examination, if the 
court permit him to prosecute his claim 
will be very strong evidence against the 
person refusing ; 35 Mo. App. 97 : and may 
De considered by the jury as reflecting on 
his good faith ; 141 U. S. 250. 

Upon an appeal of mayhem where the 
issue joined is whether it is mayhem or no 
mayhem, it will be decided by the court 
upon inspection with the assistance of 
surgeons, if desired ; 3 61a. Com. 332. 


The Stat. 81 & 32 Viet. c. 119, §26, ex¬ 
pressly authorizes any judge of a court in 
which an action is pending to recover 
compensation for a railway accident or 
any person having power to fix such com¬ 
pensation, to order an examination of the 
person injured by a duly qualified medical 
practitioner named in the order, and not 
being a witness on either side, the costs to 
be at the discretion of the judge or court 
making the order. When an examination 
has been procured by a railway company 
under this statute the report is privileged 
and the plaintiff is not entitled to an order 
for its production ; 43 L. J. Rep. Excli. 150. 


The act of 1894 in New York provides 
that, in all actions for personal injuries, 
the court may, before trial, order the 
plaintiff to submit to a physical examin¬ 
ation “ by one or more physicians or sur¬ 
geons ” under such restrictions as the order 
may impose; the order must require the 
person to appeal before the judge or a ref¬ 
eree, for the purpose of taking the examin¬ 
ation, at a time and place named therein. 
A woman is entitled to have the examin¬ 
ation made by “ surgeons of her own sex.” 

In criminal proceedings there is no power 
to undress and medically examine the 
person of a prisoner, without his consent, 
although such examination might further 
the ends of justice ; 13 Cox, C. C. 025. It 
is error for a court to require a person on 
trial for murder to exhibit his leg at the 
place where it was amputated, although 
a certain material fact may be established 
thereby ; 3 Cr. Law Mag. (Ga.) 893; 71 N. 
C. 85. Where a prisoner refused to make 
a print of his foot in a pan of soft earth in 
Older that the witnesses for the prosecu¬ 
tion might testify as to similarity of such 
tracks with those found at the scene of the 
crime, the court said it was optional with 
the accused, who refused, and upon con¬ 
viction a new trial was granted ; 5 Baxt. 
619; contra, 7 Tex. Civ. App. 245. A 
woman indicted for the murder of her ille¬ 
gitimate child refused to allow physicians 
selected by tne coroner to examine whether 
she had recently been delivered of a child, 
and upon being threatened, yielded. The 
court ruled out the testimony of the physi¬ 
cians, saying that such proceedings vio¬ 


lated the spirit of the constitution which 
declares that no person shall, in any crim¬ 
inal case, be compelled to be a witness 
against himself ; 45 How. Pr. 216. 

On the other hand, it has been held not 
to be error to compel the defendant to ex¬ 
hibit tattoo marks on his body, to theex- 
istence of which a witness had testified ; 14 
Nev. 76; 83 Am. Rep. (3. C. ) 630; or to 
compel the accused to make his footprints 
in an ash heap, and to allow the prosecution 
to show that they corresponded with those 
found at the scene of the orime; 7 Tex. 
Civ. App. 245; or for an officer to compel 
the accused to put his foot in print found 
at the place where the crime was commit¬ 
ted and at the trial testify to the result of 
the comparison ; 74 N. C. 646 ; 07 Ga. 70; 
26N. E. (Ind.) 138. 

See Jury op Women ; Privacy ; View. 

PHYSICAL PACT. A fact, the ex¬ 
istence of which is perceptible by the 
senses. 

“ A fact considered to have its seat in 
some inanimate being, or, by virtue, not 
of the qualities by which it is constituted 
animate, but of those which it has in 
common with the class of inanimate 
beings.” 1 Benth. Jud. Ev. 45. 

PHYSICALLY IMPOSSIBLE. See 

Impossibility. 

PHYSICIAN. A person, who has re¬ 
ceived the degree of doctor of medicine 
from an incorporated institution. 

One lawfully engaged in the practice of 
medicine. 

As used in a policy of life insurance, the 
term “ family physician ” has been held to 
mean the physician who usually attends, 
and is consulted by, the members of a 
family, in the capacity of a physician, 
whether or not he usually attended on or 
was consulted by the insured himself ; 17 
Minn. 497; S. C. 10 Am. Rep. 166. See 58 
Mo. 421. 

Although the physician is civilly and 
criminally responsible for his conduct 
while discharging the duties of his pro¬ 
fession, he is in no sense a warrantor or 
insurer of & favorable result, without an 
express contract to that effect; Elwell, 
Malp. 20 ; 7 C. & P. 81. 

Every person who offers his services to 
the public generally, impliedly contracts 
with the employer that he is in possession of 
the necessary ordinary skill ana experience 
which are possessed by those who practise 
or profess to understand the art or science, 
ana which are generally regarded by those 
most conversant with the profession as 
necessary to qualify one to engage in such 
business successfully. This ordinary skill 
may differ according to locality and the 
mftRTin of information; Elw. Malp. 22, 
201 ; Story, Bailm. 433 ; 3 C. & P. 029; 34 
la. 286 ; s. C. 11 Am. Rep. 141, n.; 82 Ill. 
879 ; 8. C. 25 Am. Rep. 328 ; 70 Md, 162 ; 30 
Neb. 794; 27 Abb. N. C. 45 ; 108 N. C. 187. 
If the treatment of the patient has been 
honest and intelligent only ordinary care 
and skill is required of defendant and 
errors of judgment will be overlooked ; 
60 Barb. 485; 76 N. Y. 21. Experimenting 
with a patient outside of the rules of prac¬ 
tice renders the practitioner liable in 
damages ; 4 Ill. 209. Any one who treats 
patients as a clairvoyant must be held to 
the same degree of care as a regular prac¬ 
titioner ; 59 Me. 181 ; 72 Wis. 891. 

The physician’s responsibility is the same 
when he is negligent as when he lacks 
ordinary skill, although the measure of 
indemnity and punishment may be dif¬ 
ferent ; E*lw. Malp. 27 ; 8 Maule A S. 14, 16 ; 
5 id 198; 1 Lew. C. C. 169; Broom, Leg. 
Max. 168,109 ; 4 Denio 464 ; 19 Wend. 845; 
63 How. 021. See 09 Hun 826; 84 Me. 497. 
Where a physician is charged with man¬ 
slaughter, resulting from a surgical opera¬ 
tion performed by nim, it is error to charge 
that u deceased consented to the perform¬ 
ance of the operation, defendant must be 
acquitted; 8 Wash. 12. 

One who holds himself out as a healer of 
diseases, and accepts employment as such, 


must be held to the duty of reasonable 
skill in the exercise of his vocation ; failing 
in this he must be held liable for any 
damages proximately caused by unskilful 
treatment of his patient; 72 Wia. 591. 
Gross negligence may constitute criminal 
liability; 138 Mass. 165; 38 Ark. 605; and 
an unlicensed practitioner may be guilty 
of manslaughter; 1 Witth. & Beck. Mel 
Jur. 79. See 4 F. & F. 519; 29 Ohio St. 577. 

Bad or unskilful practice in a physician 
or other professional person, whereby the 
health of the patient is injured, is usually 
called Malpractice {Mala, praxis). 

Wilful malpractice takes place when 
the physician purposely administers medi¬ 
cines or performs an operation which he 
knows and expects will result in damage 
or death to the individual under his care ; 
as in the case of criminal abortion ; Elw. 
Malp. 243 ; 2 Barb. 216. 

negligent malpractice comprehends those 
cases where there is no criminal or dis¬ 
honest object, but gross negligence of that 
attention which the situation of the patient 
requires; as if a physician should ad¬ 
minister medicines while in a state of 
intoxication, from which injury would 
arise to his patient. 

Ignorant malpractice is the administra¬ 
tion of medicines calculated to do injury, 
which do harm, which a well-educated 
and scientific medical man w^ould know 
were not proper in the case ; Elw, Malpr. 
198; 7 B. <fe C. 493 ; 6 Mass. 134 ; 5 C. & P. 
333 ; 1 Mood. & R. 405 ; 5 Cox, C. C. 587; 
Whart. & St. Med. Jur. 755. 

This offence is a misdemeanor (whether 
it be occasioned by curiosity and experi¬ 
ment or neglect), because it breaks the 
trust which the patient has put in the phy¬ 
sician, and tends directly to his destruction. 
See 3 Chitty, Cr. Law 863 ; 4 Wentw, 
PI. 860 ; 2 Russ, Cr. 277 ; 0 Mass, 134; 138 
id. 165 ; 38 Ark. 605; 10 Cox, C. C. 525 ; 8 
Mo. 561; 3 C. & P. 629; 4 id. 423. 

Besides the public remedy for malprac¬ 
tice, in many cases the party injured may 
bring a civil action ; 9 Conn, 209 ; 3 Watts 
355 ; 7 N. Y. 397 ; 39 Vt. 447. 

Civil cases of malpractice are of very 
frequent occurrence on those occasions 
where surgical operations are rendered 
necessary, or supposed to be so, by disease 
or injurj r , and are so performed as either 
to shorten a limb or render it stiff, or 
otherwise prevent the free, natural use of 
it, by which the party ever after suffers 
damage. This may embrace almost every 
kind of surgical operation ; but nine-tenths 
of all such cases arise from amputations, 
fractures, or dislocations ; Elw. Malpr. 55. 

To the performance of all surgical opera¬ 
tions the surgeon is bound to bring at least 
ordinary skill and knowledge. He must 
apply without mistake what is settled in 
his profession. He must possess and prac¬ 
tically exercise that degree and amount of 
knowledge and science which the leading 
authorities have pronounced as the result 
of their researches and experience up to the 
time, or within a reasonable time, before 
the issue or question to be determined in 
made; Elwell, Malpract. 55; 0 Am. L. 
Reg. N. s. 774 ; 36 Neb. 764. 

A physician in the treatment of a patient 
is bound only to use the reasonable degree 
of skill and care which is ordinarily pos¬ 
sessed and exercised ; 27 Abb. n. C. 45; 
the law imposes on a surgeon the duty of 
being reasonably skilled in his profession, 
and the exercise of care and prudence in 
the application of that skill, and if he be 
wanting in either, to the injury of his 
patient, he is liable for damages ; 62 Hun 
§31 ; although there may be no contractual 
relation between the patient and the physi¬ 
cian ; 180 N. Y. 35. Ir one physician, being 
unable to attend, sends another in his stead, 
the former is not liable to one who is in¬ 
jured by the unskilfulness of the latter, 
since the latter, being engaged in a distinct 
and independent occupation of his own, is 
not the servant or agent of the former ; 33 
Atl. Rep. (N. J.) 888. See, also, 8 East 
847 ; 2 Wils. 259; 1 H. Bla. 01 ; Wright, 
Ohio 466 ; 23 Pa. 261 ; 27 N. H. 460; 13 B. 
Monr. 319 ; 27 Abb. N. C. 45; 62 Hun 621. 
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In the Roman civil Law and at oommon 
law until U32 the practice of medicine 
and surgery was free to all. A statute in 
that year confined it*to those who had 
studied the subject in a university and 
who were bachelors of science. In the 
U nited States statutes regulating the right 
to practice are constitutional; 189 U. S. 
114 ; 10 N. \V. Rep. 323; 11 Colo. 109; 68 
Hud 65. 

In England . at common law, a phy¬ 
sician could not maintain an action for his 
fees for anything done as physician either 
while attending to or prescribing for a 
patient; but a distinction was taken when 
he acted as a surgeon or in any other 
capacity than that of physician, and in 
such cases an action for fees would be 
sustained ; 1 C. & M. 227, 370; 3 Q. B. 928. 
But now by the act of 21 & 22 V ict. c. 90, 
a physician who is registered under the 
act may bring an action for his fees, if not 
precluded by any by-law of the college of 
physicians ; 2 H. & C. 92. It has not been 
denied in this country ; 26 Wend. 451. 

In this country, the various states have 
statutory enactments regulating the col¬ 
lection of fees and the practice of medi¬ 
cine ; they will be found in Witth. & Beck. 
Med. Jur. ; an unlicensed physician can 
not maintain an action for medical at¬ 
tendance and medicines ; 4 Den. 60 ; 91 
Tenn. 16; 21 Ala. n. s. 680 ; contra, 1 Mete. 
154. 

In a suit for medical sevices the plaintiff 
is presumed to have been licensed ; 24 
Wend. 15. See, also, 24 HI. App. 43. Sec. 
153 of ch. 661 of the laws of New York 
(1895), as amended by ch. 398, laws of 
1895, providing that no person shall 
practice medicine who has ever been con¬ 
victed of,felony, applies to persons who 
had been convictea of felony before the 
passage of the act. As to such persons the 
statute if not expoet facto; 55 Alb. L. J. 
218. Such an act does not conflict with 
the federal constitution ; 170 U. S. 189. 

The business of massage does not violate 
a statute forbidding the practice of medi¬ 
cine without a. license ; 24 Hun 32; but 
prescribing patent medicine does; 15 
Wend. 395 ; 4 Ohio 295. The law does not 
recognize any difference between schools 
of medicine ; 4 E. D. Sm. 1. See 42 N. Y. 
161. Contracts for contingent compen¬ 
sation are valid; 71 N. Y. 443 ; 19 Vt. 54. 
Where a physician called in a stranger, an 
unmarried man in a confinement case, it 
was held that this was a breach of duty, 
for which both were liable to the patient: 
46 Mich. 160. 

Where the wife of the defendant, being 
afflicted with a dangerous disease, was car¬ 
ried by him 'to a distance from his resi¬ 
dence and left under the care of the plain¬ 
tiff as a surgeon, and after the lapse of 
some weeks the plaintiff performed an 
operation, soon alter which she died, it 
was held, in an action by the plaintiff 
against the defendant to recover compen¬ 
sation for his services, that the perform¬ 
ance of the operation was within the scope 
of the plaintiff’s authority, if, in his judg¬ 
ment, it was necessary or expedient, and 
that it was not incumbent on him to prove 
that it was necessary or proper under the 
circumstances, or that before he performed 
it he gave notice to the defendant, or that 
it would have been dangerous to the wife 
to wait until notice could be given to the 
defendant; 19 Pick. 383. 

If physicians attending a woman deem 
it necessary for the preservation and pro¬ 
longation of her life, to perform an oper¬ 
ation they are justified in doing so if she 
consents, whether her husband consents 
or not; 70 Md. 162. 

Where one who has received personal 
injury through the negligence of another 
uses reasonable and ordinary care in the 
selection of a physician, the damages 
awarded him will not be reduced because 
more skilful medical aid was not secured ; 
83 la. 324; 8. C. 7 Am . Rep. 200. In assump- 
/ Physician for his servioes, the de¬ 
fendant cannot prove the professional rep¬ 
utation of the plaintiff ; 8 Hawks 105. 
Physicians can recover for the services of 


their students in attendance upon thpir 
patients ; 4 Wend. 900. Partners in the 
practice of medicine are within the law 
merchant, which includes the jus accrc •» 
cendi between traders ; 9 Cow. 631. An 
agreement between physicians whereby, 
for a money consideration, one promisee 
to use his influence with his patrons to ob¬ 
tain their patronage for the other, is law¬ 
ful and not contrary to public policy; 89 
Conn. 326; s. c. 12 Am. Rep. 890. If a 
physician carries oontagious disease into a 
family, on a suit for service® this may be 
shown to reduce his claim ; 12 B. Monr. 
465. A physician who has been guilty of 
negligence in the treatment of his patient, 
resulting in damages to the latter, does not 
necessarily lose his right to recover any 
compensation whatever for his services; 
but the amount of his recovery, if any, de- 

K nds in the amount of damages suffered 
cause of negligence ; 66 N. W. Rep. 898. 
A law providing that no person shall be 
licensed to practise medicine except after 
examinations by the state board, is not in 
conflict with the fourteenth amendment of 
the United States constitution ; 4 Wash. St. 
424 ; nor is a statute making it a misde¬ 
meanor punishable by fine or imprisonment 
to practise medicine without a certificate 
from the state board of health that the 
practitioner is a graduate of a reputable 
medical college, unconstitutional, as de¬ 
priving him of life, liberty, or property 
without due process of law; 129 U. 8. 
114. See Confidential Communications ; 
Expert ; Opinion ; Evidence. 

PIA FBAU8. A pious fraud ; a fraud 
considered morally justifiable on account 
of the ends sought to be promoted. 

PIA CUB. An enormous crime. Ob¬ 
solete. 

PICAROON. A robber ; a plunderer. 

PICKERY. In Scotch Law. Steal¬ 
ing of trifles, punishable arbitrarily. Bell, 
Diet. ; Tait, Inst. Theft. 

PICKETING. Picketing by members 
of a trade union or strikers, consists in 
posting members at all the approaches to 
the works struck against fortne purpose of 
reporting the workman going to or coming 
from the works ; and to use such influence 
as may be in their power to prevent the 
workman from accepting work there. Dav. 
Friend. Soc. 212. See Labor Union ; 
Strike; Boycott. 

PICKPOCKET. A thief ; one who in 
a crowd or in other places steals from the 
pockets or person of another without put¬ 
ting him in fear. This is generally pun¬ 
ished as simple larceny. 

PICTURE. A frame is part of a pic¬ 
ture as used in a carrier’s act. L. R. 5 Ex. 
90; 39 L. J. Ex. 55 ; 87 L. J. C. P. 83. See 
Painting ; Copyright ; Photograph ; 
Fixtures. 

“Pictures” include all of the paintings, 
drawings, find sketches on the walls of one’s 
residence or office building. 132 Ky. 589, 
116 8. W. 769. 


PIE-POUDRE, PIE POWDER. See 

Court of Pie Powder. 


PIER A wharf. A structure erected 
for ferry purposes which was simply a 
ferry rack ana bridge was held not a pier. 
5 Robt. N. Y. 285. See Dock ; Harbor ; 
Port. 

PIERAGE. The duty for maintaining 
piers and harbor. 

PIGEON-HOLE TABLE. A “pig¬ 
eon-hole table” is a table not so wide as a 
pool table, and longer, but with four legs, 
and with rubber cushions on the aides ana 
ends, and covered with cloth, and instead of 
having pockets at each corner and on the 
sideB have a number of holes in the table at 
one end and certain pegs at or near these 
holes. The game is played with balls and a 
cue, and instead of the balls being numbered, 
as in the other game, the holes or pockets 
into which the balls roll through the holes 
are numbered. 158 Ky. 445, 166 S. W. 423. 


PIGNORATIO ( Lat . from pianorare, 
to pledge). In Civil Law. The obli¬ 
gation of a pledge. L. 9 D. de pignor. 
Sealing up (obngnatio). A shutting up 
of an animal caught in one’s field and 
keeping it till the expenses and damage 
have been paid by its master. New Decis. 


1. 34. 18. 


PIGNORATIVE CONTRACT. In 
Civil Law. A contract by which the 
owner of an estate engages it to another 
for a sum of money ana grants to him and 
his successors the right to enjoy it until he 
shall be reimbursed, voluntarily, that sum 
of money. Pothier, Obi. 


PIGNOR18 CAPTIO (Lat ). In Ro¬ 
man Law. The name given to one of the 
legis actiones of the Roman law. It con¬ 
sisted chiefly in the taking of a pledge, and 
was, in fact, a mode of execution. It was 
confined to special cases determined by 
positive law or by custom, such as taxes 
duties, rents, etc., and is comparable in 
some respects to distresses at common law*. 
The proceeding took place in the presence 
of a praetor. 


PIGN US (Lat.). In Civil Law. 
Pledge, or pawn. The contract of pledge. 
The right in the thing pledged. 

“ It is derived,” says Gaius, “ from pup- 
num, the fist, because what is delivered id 
pledge is delivered in hand.” Dig. 50. 18. 
288 . 2. This is one of several instances of 
the failure of the Roman jurists when they 
attempted etymological explanations of 
words. The elements of pignus (pig) are 
contained in the word pan(g)-o and its 
cognate forms. See Smith, Diet. Gr. & 
Rom. Antiq. 

Though pledge is distinguished from 
mortgage (hypotheca), as being some¬ 
thing delivered in hand, while mort¬ 
gage is good without possession, yet 
a pledge (pignut) may also be good with¬ 
out possession. Do mat, Civ. Law b. iii. 
tit. 1, § 5 : Calvinus, Lex. Pignut is prop¬ 
erly applied to movables, hypotheca to im¬ 
movables ; but the distinction is not al¬ 
ways preserved. Id. 


PILA. That side of money which was 
called pile, because it was the side on 
which there was an impression of a church 
built on piles. Fleta, lib. 1, c. 39. 


PILFER. To steal. To charge an¬ 
other with pilfering is to charge him with 
stealing ana is slander ; 4 Blackf. 499. 

PILFERER. One who steals petty 
things. 

P ILLA GE. The taking by violence of 
private property by a victorious army 
from the citizens or subjects of the enemy. 
This in modern times is seldom allowed, 
and then only when authorized by the 
commanding or chief officer at the place 
where the pillage is committed. The 
property thus violently taken belongB, in 
general, to the common soldiers. It is ex¬ 
pressly forbidden under the rules of the 
Brussel's Conference, 1874, which how¬ 
ever have never been adopted by the 
European nations. See Dalloz, Diet. Pro- 
nridte, art. 3, § 5 ; Wolff § 12101 ; Booty ; 
Prize; War. 


PILLORY. A wooden machine, in 
which the neck of the culprit is inserted. 

This panishment has in most of the 
states been superseded by the adoption of 
the penitentiary system. See 1 Chitty, 
Cr. L. 797. The punishment of standing 
in the pillory, so far as the same was pro¬ 
vided by the laws of the United States, 
was abolished by the act of congress of 
February 27, 1839, a. 5. See Barrington, 
Stat. 48. 


PILOT. An officer serving on board of 
a ship during the course of a voyage, and 
having oharge of the helm and of the 
ship's route. An officer authorized by law 
who is taken on board at a particular place 
for the purpose of conducting a ship 
through a river, road, or ohannel, or from 
or into port. 

Pilots of the second description are eetab- 


PILOTAGE 
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lished by legislative enactments at tbe 
principal seaports in this country, and 
nave rights, and are bound to perform 
duties, agreeably to the provisions of the 
several laws establishing them. 

Pilots have been estatnished in all mari¬ 
time countries. After due trial and ex¬ 
perience of their qualifications, they are 
licensed to offer themselves as guides in 
difficult navigation ; and they are usually, 
on the other hand, bound to obey the call 
of a ship-master to exercise their functions; 
Abb. Sri. 13th ed. 190; 1 Johns. 305 ; 4 
Dali. 205; 5 B. & P. 82 ; 5 Rob. Adm. 308; 

6 id. 310 ; Laws of Oleron, art. 23 ; Molloy, 
b. 2, c. 9, ss. 3, 7; Wesk. Ins. 395; Act of 
Congr. of August 7, 1789, s. 4; Pardessus, 
n. 037. 

The master of a vessel may decline the 
services of a pilot, but in that event he 
must pay the legal fees ; 1 Cliff. 492. A 
pilot who first offers his services, if re¬ 
jected, is entitled to his fee; 2 Am. Law 
Rev. 458; Desty. Shipp. § 349; 102 U. S. 
592. 

The pilot is to conduct the navigation, 
regulate the course of the ship and the 
management of the sails; 7 Moore, P. C. 
171, 134. He is not liable for damages to 
the vessel unless caused by his failure to 
use ordinary diligence, i. e. p the degree of 
skill commonly possessed by others in the 
same employment; 57 Fed. Rep. 227. A 
river pilot is bound to be familiar with the 
channel of the river, and with the various 
obstructions to navigation, and is liable 
for damages occasioned by the want of 
such knowledge, but not tor damages oc¬ 
casioned by an error of judgment on his 
part; 48 Fed. Rep. 090. Shipowners are 
responsible to third parties for obedience 
to the pilot; his orders ordinarily, are to 
be implicitly obeyed ; but the shipowner 
is not responsible for the acts of the pilot 
where pilotage is compulsory; 7 Moore, 
P. C. 171 ; 7 P. Div. 134; 63 Fed. Rep. 845; 
73 L. T. 49 ; 2 W. Rob. 10 ; in such case the 
ship has been held liable ; 7 Wall. 53. But 
the owner remains liable for the ship’s man¬ 
agement in all things that do not relate to 
mere navigation ; 158 U. S. 180. The com¬ 
pulsory pilotage law applies within the 
three mile limit; 70 Fed. Rep. 331. See 
Territorial Waters. Where a steamer 
in need of a pilot disregarded the speaking 
pilot and it appeared that the speaking 
pilot was within the three mile limit, the 
pilot was held entitled to recover hiB fee ; 
28 U. S. App. 593. See Seaworthiness ; 
Perils op the Sea. 

By acts of Aug. 7, 1789, March 2, 1837, 
each state has authority over pilotage on 
its" navigable waters, though not exclusive; 
9 Fed. Rep. 104. A Delaware pilot may 
recover for services upon the Delaware 
River and to Philadelphia, although a 
Pennsylvania act prohibits any one acting 
as such without a Pennsylvania license ; 12 
Fed. Rep. 346. The state of Delaware can¬ 
not exclude pilots of other states, on the 
Delaware River; 14 Fed. Rep. 972. A 
state law may permit or direct a pilot to 
tender his services beyond the three mile 
limit. 

The usual signal by which a pilot tenders 
his services is the Union Jack set at the 
main truck, by day, and “flare-ups” by 
night; 19 Fed. Rep. 207. 

PILOTAGE. The compensation given 
to a pilot for conducting a vessel in or out 
of port. Pothier, Des Avaries, n. 147. 

Pilotage is a lien on the ship, when the 
contract has been made by the master or 
quasi-master of the ship or some other per¬ 
son lawfully authorized to make it; 1 Mas. 
508 ; see 82 Fed. Rep. 480 ; 24 id. 397 ; and 
the admiralty court has jurisdiction when 
services have been performed at sea; 10 
Wheat. 428 ; 0 Pet. 082; Bened. Adm. 
§289; 10 Fed. Rep. 135. And see 1 Pet. 
Adm. Dec. 227 ; 42 Fed. Rep. 798. The 
statutes of the several states regulating the 
subject of pilotage are, in view of the 
numerous acts of congress recognizing and 
adopting them, to be regarded as constitu¬ 
tionally made, until congress by its own 
acts supersedes them; 12 How. 812; 18 
Wall. 280. 


PIMP. One who provides for othere 
the means of gratifying lust; a procurer; 
a panderer. The word pimp is not a 
technical one, nor has it acquired any 
peculiar or appropriate meanmg in the 
law ; and is therefore to be construed and 
understood according to the common and 
approved usage of the language; 75 Mich. 
127, where the court disapproved the action 
of the judge at nisi prius who defined the 
term to mean a man who has intercourse 
with a loose woman, who usually is tak¬ 
ing care of him,—supporting him. 

The Indiana statutes provide: “Who¬ 
ever, being a male person, frequents houses 
of ill-fame or of assignation, or associates 
with females known or reputed as prosti¬ 
tutes, or frequents gambling-houses with 

E restitutes, or is engaged in or about a 
ouse of prostitution, is a pimp.” R. S. 
(1881) § 2002. See 102 Ind. 150, which was 
an indictment for being a pimp under that 
statute. 

PIMP-TEN URE. A very singular 
and odious kind of tenure mentioned by 
old writers, “ Wilhelmus Hoppeshort tenet 
dimidiam virgatam terrce, per servitium 
custodiendi sex damiseUas , soil, meretrices, 
ad usum domini regis .” 12 Edw. 1. 

PIN-MONEY. Monev allowed by a 
man to his wife to spend for her own per¬ 
sonal comforts. 

It has been conjectured that the term 
pin-money has been applied to signify the 
provision for a married woman because 
anciently there was a tax laid for provid¬ 
ing the English queen with pins; Barring¬ 
ton, Stat. 181. 

When pin-money is given to but not 
spent by the wife, on the husband’s death 
it belongs to his estate; 4 Viner, Abr. 133, 
Baron A Feme (E a. 8); 2 Eq. Cas. Abr. 
156; 2 P. Will. 341; 1 Ves. 190, 207; 1 
Madd. 489. 

In England it was once adjudged that a 
promise to a wife, by the purchaser, that 
if she would not hinder the bargain for 
the sale of the husband’s lands he would 
give her ten pounds, was valid, and might 
be enforced bv an action of assumpsit 
instituted by husband and wife; Rolle, 
Abr. 21. 

In the French law, the term epingles, 
pins, is used to designate the present 
which is sometimes given by the purchaser 
of an immovable to the wife or daughters 
of the seller to induce them to consent to 
the sale. This present is not considered as 
a part of the consideration, but a purely 
voluntary gift. Diet, de Jur. Epingles. 

PINT. A liquid measure, containing 
half a quart or the eighth part of a gallon. 

PIOUS USES. See Charitable Uses. 

PIPE BOLL. In English Law. The 
name of a roll in the exchequer, otherwise 
called the Great Roll. A measure, con¬ 
taining two hogsheads: one hundred and 
twenty-six gallons is also called a pipe. 

PfPB LINES. A connected series of 
pipes for the transportation of oil, gas, or 
water. 

A lin e of pipes running upon or in the 
earth carrying with it the right to the use 
of the Boil in whioh it is placed. 96 Cal. 92. 

The right to construct a pipe line is a pub- 
lio use, as is also that of laying pipes for a 
proper purpose in the streets or a city. 
See Eminent Domain. 

A pipe line company for conveying oil is 
a common carrier bound to receive and 
transport for all persons alike, all goods 
entrusted to its care, and is not in any 
sense, or at any time, an agent for the per¬ 
son committing oil to its care ; 172 Pa. 580. 

A pipe line for the transportation of oil 
is not rendered a nuisance by the mere 
fact that its presence enhances the rates 
of insurance in the neighborhood ; 29 Atl. 
Rep. (N. J.) 688. 

A pipe line is held to create an addi¬ 
tional servitude on a country highway 
but not on oity or borough streets; 111 Pa, 
86; 160 id. 872. It may remove its pipes 
and abandon its easement; 184 id. 28. 


See Bryan, Nat. Gas; Gas ; Oil. 

PIRACY. In Criminal Law. A 
robbery or forcible depredation on the 
high seas, without lawful authority, done 
animo furandiy in the spirit and intention 
of universal hostility. 3 Wheat. 010 ; 5 id. 
158, 163 ; 3 Wash. C. C. 209. This is the 
definition of this offence by the law of 
nations; 1 Kent 183. 

“ Depredation upon the high seas, with¬ 
out authority from any sovereign.” It is 
not necessary that the motive be plunder 
or that the depredations be directed 
against the vessels of all nations indis¬ 
criminately. As in robbery upon land, it 
is only necessary that the spoliation or in¬ 
tended spoliation be felonious, that is, 
with intent to injure, and without legal 
authority or lawful excuse; 25 Fed. Rep. 
408. 

All nations and individuals are war¬ 
ranted in seizing pirates. It has been held 
by many authorities that insurgents who 
have not been accorded belligerent rights 
are pirates, although it may be their in¬ 
tention to prey upon no ships except those 
of their mother country whom they are 
resisting. The American colonists in the 
American Revolution were declared to be 
pirates by Great Britain, and so were the 
cruisere of the confederate government by 
the federal government during the Ameri¬ 
can Civil War ; Snow, Lect. Int. Law 52. 

Piracy has two aspects: As a violation 
of the common right of nations, punish¬ 
able under the common law of nations by 
the seizure and condemnation of the vessel 
only, in prize courts. Its liability to pun¬ 
ishment criminally by the municipal law 
of the place where the offenders are tried ; 
Whart. Cr. L. § 2830 ; 2 Phil. Int. Law 
414. Acts hostile in their nature, done for 
plunder, hatred, revenge, or mischief, or in 
the wanton exercise of power, are pirati¬ 
cal ; 2 How. 210, where the subject is 
elaborately discussed. 

Property found on board a pirate ship 
goes to the Crown, of strict right; but the 
claim of the original owner is admitted, 
on application; 1 Hagg. Adm. 142. Ves¬ 
sels recaptured from pirates, after what¬ 
ever length of time, are always restored to 
the owner on payment of salvage ; 4 C, 
Rob. 3. 

Congress may define and punish piracies 
and felonies on the high seas, and offences 
against the law of nations ; Const. U. S. 
art. 1, s. 7, n. 10; 3 Wheat. 330 ; 5 id. 70, 
153, 184. The following laws have been 
passed : 

Every person who on the high seas corn no its the 
crime of piracy as defined by the Law of Nations, 
and is afterward brought into or found in tbe United 
States, shall suffer death ; $ 5368. Every seaman 
who lays vlolem hands upon his commander, there¬ 
by tc hinder and prevent his fighting in the defence 
or his vessel or the goods entrusted to him, Is a 
pirate and shall suffer death ; S5369 Robbery on the 
high seas or in any open roadstead, haven, or har¬ 
bor where the sea ebbs and flows, committed upon 
any vessel or ship's company or its lading, is piracy 
punishable by death ; $ 5370. Robbery on shore 
committed by the crew of a piratical vessel Is piracy 
punishable by death. Every person who commits 
upon the high seas or In any river, harbor, basin, or 
bay, out of the jurisdiction of any particular state, 
murder or robbery or any crime which by the laws 
of a county would be punishable by death, by the 
laws of the United States, is a pirate, punishable by 
death. Every citizen who aids in murder or robbery 
or act of hostility against the United States or any 
citizen thereof on the high seas under color of any 
commission from any foreign prince or state or on 
pretence of authority from any person, is a pirate 
punishable by death. Every subject of a foreign 
state found upon the sea making war upon the 
United States or cruising against Its vessels or citi¬ 
zens contrary to the provisions of any treaty be- 
tween the United States and the state of which he 
Is a subject, when by such treaty such acta are de¬ 
clared to be piracy, Is guilty of piracy, and shall 
suffer death ; $ 6874. Every person who knowingly 
aids, etc., another to commit murder, robbery, or 
other piracy upon the seas is an accessory before 
the fact, punishable by death ; fi 5823. Every person 
who knowingly receives any vessel or other property 
feloniously taken by any robber or pirate, against 
the laws of the United States, and any perron who. 
knowing that said pirate has committed any act of 
piracy or robbery on the land or sea, r ece l vesor 
conceals him, Is accessory after the fact* 5824. 
Secs. 5875, 6870 refer to confining and detaining ne¬ 
groes on board vessels and landing or seizing ne¬ 
groes on foreign shores, and constitute piracy pun¬ 
ishable by death. 

See Rboaptors. 

In Torts. By piracy is understood the 
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PLAGIARISM 


plagiarism of a book. ongraving, or other 
work for which a copyright has been taken 
out ; infringement ot copyright may lx* by 
unfair quotation; by piratical copying ; 
l» piratical use other than copying. 

'Where the violation of the copyright 
consists of excerpts from plaintiff's book, 
the court is bound to consider the quantity 
and quality of the matter appropriated and 
the extent to which the plaintiff is injured 
by it and the damage to t he defendant by 
an injunction. It seems that the complain¬ 
ant is not always bound to prove pecuniary 
damage to entitle him to an injunction. 
Where the parts of the complainant’s book 
are scattered through the defendant's book 
and cAnnot be separated, the whole will be 
enjoined ; S3 Fed. Rep. 494. See Drone, 
Copyr. 494. 

Piratical copying was held to be estab¬ 
lished m the case of a society directory by 
proof that out of 28iM) names, 39 common 
errors were found to exist; 30 Fed. Rep. 
772 ; and by proof that out of 00,000 names 
there were 67 common errors ; 66 Fed. Rep. 
977. Two common errors in maps were 
held sufficient to establish the fact that 
one map had been copied from the other ; 
18 Fed. Rep. 539 ; in a mercantile agency 
book, the existence of 15 common errors 
was held sufficient to establish the use of 
the complainant s book by the defendant; 
84 Hun 12. It is not necessary to point out 
many common errors to establish a pre¬ 
sumption of piracy ; 66 Hun 38. The court 
does not feel bound to go through the whole 
of the defendant’s book to ascertain the ex¬ 
tent of the piracy ; 19 L. J. N. s. Ch. 90. 
In 2 Beav. 6, the court enjoined the de¬ 
fendant who had pirated parts of a topo¬ 
graphical dictionary, without waiting un¬ 
til the whole of the pirated parts could be 
ascertained, and held that if the parts 
which had been copied could not be sepa¬ 
rated from those which were original with¬ 
out destroying the use and value of the 
original matter, the defendant must suffer 
the consequences. 

The majority of copyright infringements 
that occur, which have been called “ liter¬ 
ary larcency ” lie intermediately between 
open piracy and fair use ; Chamier, Copyr. 
108 . 

In 30 Fed. Rep. 772, it was intimated that 
the injunction would be modified at the 
final hearing, if the proofs of the defendant 
tended to segregate any part of the ma¬ 
terial which had been made subject to the 
injunction. 

The rule is well settled that altho'ugh 
the entire copyrighted work is not copied 
in the infringement, but only portions, if 
such portions are so intermingled with the 
rest of the piratical work that they cannot 
well be distinguished from it, the entire 
profits realized hy the defendant will be 
given to the plaintiff; 144 U. S. 488, follow¬ 
ing 128 id. 617. See 2 Russ. 885 ; 97 U. S. 
126. 

It is the unfair appropriation of the 
compiler’s labor in the case of the syllabus 
of a legal opinion that constitutes infringe¬ 
ment. Identity of language will often 
prove that the offence was committed) but 
it is not the sole proof. If the subsequent 
digeetor has made an unfair use or any 
part of a syllabus of his predecessor, the 
burden is on him to show that there were 
parts of it that he did not use. Where the 
defendant’s editor, in compiling a digest of 
reports, digested some 13,300 cases from 
the complainant’s pamphlet reports and 
a partial comparison of the copyrighted 
syllabi with the digest showea internal 
evidence of piracy in some 400 instances, 
it was held that thiB indicated a general, 
systematic, and unfair use of the copy¬ 
righted work, coupled with an attempt to 
disguise such use, and made out a prima 
facie case, which was not rebutted by the 
simple denial of the defendant’s editors 
that they had made use of the complain¬ 
ant’s syllabi. It was held that the whole 
work, so far as taken from the complain¬ 
ant's pamphlet reports, should be en- 
ioined, with liberty to defendant to show 
by further proofs what paragraphs were, 
digested by non-offending editors to 


move to have them excluded from the in¬ 
junction ; 79 Fed. Rep. 758. See Copt- 
right; Memorization. 

PIRATE. A sea-robber, who, to enrich 
himself, by subtlety or open force, setteth 
upon merchants and others trading by sea, 
despoiling them of their loading, and some¬ 
times bereaving them of life and sinking 
their ships. Ridley, View pt. 2, c. 1, s. 3. 
One guilty of the crime of piracy. Merlin, 
Rupert. See, for the etymology of this 
word, Bac. Abr. Piracy . See Piracy. 

PIRATIC A LIiY. In Pleading. This 
is a technical word, essential to charge 
the crime of piracy in an indictment, which 
cannot be supplied by another word or 
any circumlocution. Hawk. PI. Cr. b. 1, 
c. 37, s. 15 ; Co. 3d Inst. 112 ; 1 Chitty, Cr. 
L. *244. 

PISCARY. The right of fishing in the 
waters of another. Bac. Abr.; 5 Com. Dig. 
306. See Fishery. 

PISTARISEN. A small Spanish coin. 
It is not made current by the laws of the 
United States. 10 Pet. 618. 

PIT. A hole dug in the earth, which 
was filled with water, and in which women 
thieves were drowned, instead of being 
hung. The punishment of the pit was 
formerly common in Scotland. 

PIT AND GALLOWS (Law Lat. 
fossa et furca). In Scotch Law. A privi¬ 
lege of inflicting capital punishment for 
theft, given by king Malcolm, by which a 
woman could be drowned in a pit (fossa ) 
or a man hanged on a gallows (furca ). 
Bell, Diet. ; Stair, Inst. 277 § 62. 

PLACE The word is associated with 
objects which are, in their nature, fixed and 
territorial. 3 Wheat. 888. See Venue. 

It is applied to any locality, limited by 
boundaries however large or however small. 
It may be used to designate a country, 
state, county, town, or a very small portion 
of a town. The extent of the locality des¬ 
ignated by it must, generally, be deter¬ 
mined by the connection in which it is 
used ; 46 Vt. 482. 

Any piece of ground appropriated by its 
owner or occupier for the time being is a 
place within the English betting houses 
act; 51 L. J, M. C. 56; but the ground 
must be bo appropriated and must be an 
ascertained place ; 14 Q. B. D. 588. The 
habitual standing or using a table in Hyde 
Park does not make it a place for betting; 
19 C. B. n. s. 765 ; as habitual user is not 
of the essence of place : 10 Q. B. 102 ; but 
a piece of ground bounded on one side by a 
boarding and on two other sides by &tays 
which support the boarding is a place un¬ 
der 10 A 17 Vic. c. 119, relating to betting; 
[1896] 1 Q. B. 295. See [1897] 1 Q. B. 579. 

A private residence may become a public 
place when it is used for the purpose of 
public amusement, recreation, business, or 
religious worship; 45 S. W. Rep, (Tex.) 
702. 

PLACE OF ABODE. See Abode. 

PLACE OF AMUSEMENT. A hall 
containing a stage whereon a nightly pro¬ 
gramme of music, vocal and instrumen¬ 
tal, is rendered is a place of amusement; 
4 D. R. Pa. 37 ; and a dance hall is a public 
amusement. 40 N. E. Rep. (Mass.) 1043. 

PLACE OF BUSINESS. The place 
where a man usually transacts his affairs 
or business. 

When a man keeps a store, shop, count¬ 
ing-room, or office, independently and 
distinctly from all other persons, that iB 
deemed his place of business; and when he 
usually transacts his business at the count¬ 
ing-house, office, and the like, occupied and 
used by another, that will also be considered 
his place of business, if he has no inde¬ 
pendent place of his own. But when he 
nas no particular right to use a place for 
such private purpose, as in an insurance- 
office, an exchange-room, a banking-room, 
a postofflee, and the like, where persons 
generally resort, these will not be consid¬ 


ered as the party's place of business, al¬ 
though he may occasionally or transiently 
transact business there ; 1 Pet 582 ; 2 id. 
121; 10 Johns. 501 ; 11 id. 231; 16 Pick. 
892. : Byles, Bills 296. 

It is a general rule that a notice of the 
non-acceptance or non-payment of a bill, 
or of the non-payment of a note, may be 
sent either to the domicil or place of busi¬ 
ness of the person to be affected by such 
notice ; and the fact that one is in one 
town and the other in the other will make 
no difference, and the holder has his elec¬ 
tion to send to either. A notice to part¬ 
ners may be left at the place of business of 
the firm or of any one of the partners; 
Story, Pr. Notes § 312; Dan. Neg. Instr. 
4th ed. § 1016. See Notice. 

PLACE OF CONTRACT. See Lex 

Loci. 

PLACE OF DELIVERY. The place 
where goods sold are to be delivered. If 
no place is specified in the contract they 
must, generally, be delivered at the piece 
where they are at the time of the sale. 100 
U. S. 134. 

PLACER. See Mines and Mining. 

PLACER CLAIM. As used in Rev. 
Stat. § 2333 means, ground within defined 
boundaries which contains mineral in its 
earth, sand or gravel; ground that includes 
valuable deposits not in place, that is, not 
fixed in rock, but which are in a loose state, 
and may in most cases be collected by 
washing or amalgamation without milling. 
128 U. S. 679. Of. Lode. 

PLACITA COMMUNIA (Lat.). 
Common pleas. All civil actions between 
subject and subject. 3 Bla. Com. 88, *40 ; 
Cowell, Plea. See Placitum. 

PLACITA CORONAS (Lat.). Pleas of 
the crown. All trials for crimes and mis¬ 
demeanors, wherein the king is plaintiff, 
on behalf of the people. 3 Bla. Com. 40* ; 
Cowell, Plea. 

PLACITA JURIS (Lat.). Arbitrary 
rules of law. Bac. Law Tr. 73 ; Bac. Max. 
Reg. 12. 

PLACITUM (Lat. from placere). In 
Civil Law. Any agreement or bargain, 
A law; a constitution or rescript of the 
emperor ; the decision of a judge or award 
of arbitrators. Vicat, Voc. Jur. ; Calvinus, 
Lex ; Dupin, Notions sur le Droit. 

In Old English Law (Ger. plats y Lat. 
platea, i. e. fields or streets). An as¬ 
sembly of all degrees of men, where the 
king presided and'they consulted about the 
great affairs of the kingdom ; first held, as 
the name would show, in the fields or 
street. Cowell. 

So on the continent. Hinc. de Ordine 
Palatii, c. 29 ; Bertinian, Annals of France 
in the year 767 ; Const. Car. Mag. cap. ix. ; 
Hinc. Epist. 197, 227 ; Laws of the Longo- 
bards, passim. 

A lord’s court. Cowell. 

An ordinary court. Placita is the style 
of the English courts at the beginning of 
the record at nisi prius ; in this sense, 
placita are divided into pleas of the crown 
and common pleas, which see. Cowell. 

A trial or suit in court. Cowell; Jacobs. 

A fine. Black Book of Exchequer, lib. 
2, tit. 13; 1 Hen. I. cc. 12, 13. 

A plea. This word is nomen qeneralissi- 
mum, and refere to all the pleas in the case. 
1 Saund. 388, n. 6 ; Skinn. 554 ; Carth. 334 ; 
Yelv. 65. By placitum is also understood 
the subdivisions in abridgments and other 
works, where the point decided in a case 
is set down separately, and, generally, 
numbered. In citing, it is abbreviated as 
follows ; Viner, Abr. Abatement pi. 8. 

Placitum nominatum is the day appoint¬ 
ed for a criminal to appear and ple&a. 

Placitum fractum. A day past or loet to 
the defendant. 1 Hen. I. c. 59. 

PLAGIARISM. The act of appropri¬ 
ating the ideas and language of another 
and passing them for one's own. 

When this amounts to piracy, the party 
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who .has been guilty of it will be enjoined 
when the original author has a copyright. 
See Copyright ; Piracy ; Quotation ; 
Pardessus, Dr. Com, n. 169. 

PLAGIARISM, OF NEWS. There 
are two kinds of use that may be made by 
one news agency of news taken from the 
bulletins and newspapers of the other. (1) 
The bodily appropriation of a statement of 
fact or a news article, with or without re¬ 
writing, but without independent investiga¬ 
tion or other expense; (2) the taking of the 
news of a rival agency as a “tip” to be in¬ 
vestigated, and if verified by independent 
investigation the news thus gathered is sold. 
248 U. S. 243. 

PLAGIARIUS (Lat.). InCivilLaw. 

He who fraudulently concealed a freeman 
or slave who belonged to another. 

The offence itself was called plagium. 

It differed from larceny or tneft in this, 
that larceny always implies that the guilty 
l>arty intended to make a profit, whereas 
the plagiarius did not intend to make any 
profit. Dig. 48. 15. 6 ; Code 9. 20. 9. 15. 

PLAGIUM (Lat.). Man-stealing ; kid¬ 
napping. This offence is the crimenplagii 
of the Romans. Alison, Cr. L. 280. 

PLAIN STATEMENT. One that can 

be readily understood not merely by law¬ 
yers but by all who are sufficiently ac¬ 
quainted with the language in which it is 
written. 5 Sandf. 564. See 79 N. C. 574. 

PLAIN TYPE. Large or ordinary 
sized type, not that of very small size. 57 
Mo. 255. 

PLAINT. In English Law. The 
exhibiting of any action, real or personal, 
in writing. The party making his plaint 
is called the plaintiff. 

PLAINTIFF (Fr. pleyntife). He who 
complains. He who, m a personal action, 
seeks a remedy for ail injury to his rights. 
3 Bla. Com. 25 ; Hamm. Part. ; 1 Chitty, 
PI. ; 1 Com. Dig. 36, 205, 308. 

The legal plaintiff is he in whom the 
legal title or cause of action is vested. 

The emiitable plaintiff is he who, not 
having tne legal title, yet is in equity en¬ 
titled to the thing sued for. For example : 
when a suit is brought by B. for the use of 
A., B. the legal, and A, the equitable, 
plaintiff. This is the usual manner of 
bringing suits when the cause of action is 
not assignable at law but is so in equity. 

The word plaintiff occurring alone means 
tbe plaintiff on record, not the real or equi¬ 
table plaintiff. After once naming the 
plaintiff in pleading, he may be simply 
called the plaintiff. 1 Chitty, PI. 266 ; 9 
Paige, Ch. 226 ; 5 Hill, N. Y. 523, 548 ; 7 
Term 50. 

TTie word “plaintiff” embraces a defend¬ 
ant who demands a set-off or counter-claim; 
the word “defendant” embraces a plaintiff 
against whom such demand is made; and 
tbe word “petition” embraces an answer or 
reply in which such demand is made, and 
also embraces cross-petitions. Section 732, 
Sub-section 36, Civil Code of Kentucky. See 
Condemnation Proceedings ; Corpora¬ 
tion Proceedings. 

PLAINTIFF IN ERROR. A party 
who sues out a writ of error ; and this, 
whether in the court below he was plaintiff 
or defendant. 

PLAN. The delineation or design of a 
city, a house or houses, a garden, a vessel, 
etc., traced on paper or other substance, 
representing the position and the relative 
proportions of the different parts. 

A plan referred to in a deed describing 
land as bounded by a wav laid down upon 
a plan may be used as evidence in fixing 
the locality of such way; 16 Gray 874; 
and if a plan is referred to in the deed for 
description, and in it are laid down courses, 
distances, and other particulars, it is the 
same as if they were recited in the deed it- 
self; 8 Washb. R. P. 430. 

When bouses are built by one person 
agreeably to a plan, and one of them, with 


windows and doom in it, is sold to a per¬ 
son, the owner of the others cannot shut 
up those windows, nor has his grantee any 
greater right; 1 Price 27 ; 2 Ry. A M. 24 ; 
2 Saund. 114, n. 4 ; 1 Mood. A M. 396. See 
12 Mass. 159 ; Hamm. N. P. 202 ; Com. Dig. 
Action on the Case for a Nuisance (A). 
Ancient Lights ; Plat; Map; Windows. 

P LAN T. The fixtures and tools neces¬ 
sary to carry on any trade or mechanical 
business. 77 Ga. 752. The term does not 
cover property forming part of a separate 
business ; 77 Fed. Rep. 938. As used in 
the business of a wharfinger, a home was 
held part of the plant; 19 Q. B. D. 647 ; 
and a legacy of plant and good will was 
held to pass the house of business held by 
lease ; 8 W. R. 410. 

PLANTATIONS. Colonies ; depend¬ 
encies. 1 Bla. Com. 107. 

In England, tliis word, as it is used in 
stat. 12 Car. II. c. 18, is never applied to 
any of the British dominions in Europe, 
but only to the colonies in the West Indies 
and America; 1 Marsh. Ins. 69. 

In its ordinary use it is nearly synonym¬ 
ous with farm, and includes all the land 
forming the parcel or parcels under culture 
as one farm, or even what is worked by one 
set of hands. 38 Cal. 291 ; 10 Ired. 131. 
It has been held that in order to constitute 
a plantation, the estate should be under 
the control of one proprietor. 79 Ga. 721. 
The devise of a plantation passes the stock, 
implements, utensils, etc., on it; 1 Sim. 435 ; 
but plantation stock does not include cot¬ 
ton seed ; 4 Jones, Eq. 203. 

PLASTERING. Plastering a build¬ 
ing includes lathing. 16 Ill. 502 ; 49 N. 
Y. 464. 

PLAT. A map of a piece of land, on 
which are marked the courses and distances 
of the different lines, and the quantity of 
land it contains. 

Such a plat may be given in evidence in 
ascertaining the position of the laud and 
what is included, and may serve to settle 
the figure of a survey and correct mistakes ; 
5 T. B. Monr. 160. See 17 Maas. 211; 5 Me. 
219; 7 id, 61 ; 4 Wheat. 444; 14 Mam. 149. 

PLATE. Vessels and utensils of gold 
and silver. By the act 29 Geo. 2. c. 14, a 
tax was laid on all persons possessed of plate ; 
but that act was repealed by the 17 Geo. 3. 
c. 39. Tomlin. 

PLEA. In Equity. A special answer 
showing or relying upon one or more things 
as a cause why the suit should be either 
dismissed, or delayed, or barred. Mitf. Eq, 
PL Jer. ed. 219 ; Coop. Eq. PL 228; Story, 
PI. g 649. 

he modes of making defence to a bill in 
equity are said to be by demurrer, which 
demands of the court whether from the 
matter apparent from the bill the defendant 
shall answer at all; by plea t which resting 
on the foundation of a new matter offered, 
demands whether the defendant shall an¬ 
swer further ; by answer, which responds 
generally to the charges of the bill; by 
disclaimer, which denies any interest in 
the matters in question ; Mitf. Eq. PI. Jer. 
ed. 13; 2Stor. 59; Story, Eq. PI. § 487. 
Pleas are said to be pure which rely upon 
foreign matter to discharge or stay the 
suit, and anomalous or negative which 
consist mainly of denials of the substantial 
matters set forth in the bill; Story, Eq. PL 

651, 667 ; 2 Dan. Ch. Pr. 97,110; Beames, 
Eq. PI. 123; Adams, Eq. 236. 

Pleas to the jurisdiction assert that the 
court before which the cause is brought is 
not the proper court to take cognizance of 
the matter. 

Pleas to the person may be to the person 
of the plaintiff or defendant. Those of the 
former class are mainly outlawry, excom¬ 
munication, popish recusant convict , which 
are never pleaded in America and very 
rarely now in England ; attainder, which 
is now seldom pleaded : 2 Atk. 899 ; alien¬ 
age, which is not a disability unless the 
matter respect lands, when tne alien may 
not hold tnein, or he be an alien enemy 
not under lioense ; 2 V. A B. 828 ; infancy. 



coverture , and idiccy, which are pleadable 
as at law (see Abatement) ; bankruptcy 
and insolvency, in which case all the facts 
necessary to establish the plaintiff as a 
legally declared bankrupt must be set forth; 

3 Mer. 667 ; though not necessarily as of the 
defendant’s own knowledge ; Youngs 331; 

4 Beav. 554 ; 1 Y. & C. 39; want of char¬ 
acter in which he sues, as that he is not an 
administrator; 2 Dick. 510; 1 Cox, Ch. 
198 ; is not heir ; 2 V. A B. 159 ; 2 Bro. C. 
C. 143 ; 8 id. 489 ; is not a creditor; 2 8. A 
S. 274 ; is not a partner ; 6 Madd. 61 ; as he 
pretends to be ; that the plaintiff named 
is a fictitious person, or was dead at the 
commencement of the suit; Story, Eq. PI. 
§ 727. Those to the person of the defend¬ 
ant may show that the defendant is 
not the person he is alleged to be, or does 
not sustain the character given by the 
bill; 6 Madd. 61 ; Cas. temp. Finch 884 ; or 
that he is bankrupt, to require the as¬ 
signees to be joined ; Story, Eq. PI. 6 782. 
These pleas to the person are pleas in abate¬ 
ment, or, at least, in the nature of pleas 
in abatement. 

Pleas to the bill or the frame of the bill 
object to the suit as framed, or contend 
that it is unnecessary. These may be—the 
pendency of another suit, which is analo¬ 
gous to the same plea at law and is governed 


ed. 248 ; see Auter Action Pendant; the 
other suit must be in equity, and not at 
law ; Beames, Eq. PL 146 ; want of proper 
parties, which goes to both discovery and 
relief, where both are prayed for; Story, 
Eq. PI. § 745 ; see 8 Yr. ft C. 447 ; but not 
to a bill of discovery merely ; 2 Paige, Ch. 
280 ; 8 Cra. 220 ; a multiplicity of suits ; 1 P. 
Wms. 428 ; 2 Mas. 190; miUtifariousness, 
which should be taken by way of demurrer, 
when the joining or confession of tbe dis¬ 
tinct matters appears from the face of the 
bill, as it usually does ; Story, Eq. PI. § 271. 
A plea to the jurisdiction which sets up mat¬ 
ters affecting the validity of the service, 
matters showing want of proper citizen¬ 
ship, and also the pendency of a prior 
suit, is bad for duplicity; 68 Fed. Rep. 717. 

Pleas in bar rely upon a bar created by 
statute; as, the Statute of Limitations; 1 
S. AS. 4; 8 Sumo. 152; 10 Ves. 466; which 
is a good plea in equity as well as at law, 
and with similar exceptions; Cooper, Eq. 
Pl. 253; see Limitation, Statute op ; the 
Statute of Frauds, where its provisions ap¬ 
ply ; 1 Johns. Ch. 425 ; 4 Ves. 24, 720 ; 2 
Bro. C. C. 559 ; or some other public or 
private statute ; 2 Story, Eq. Jur. § 768; 
matter of record or as of record in some 
court, as a common recovery ; 1 P. Wms. 
754; 1 Vern. 18; a judgment at law; 1 
Keen 456 ; 2 My. A C. Ch. 602; Story, Eq. 
PI. § 781, n.; the sentence or judgment of 
a foreign court or a court not of record ; 12 
Cl. A F. 368; 14 Sim. 265; especially where 
its jurisdiction is of a peculiar or exclusive 
nature; 12 Ves. 307 ; 2 How. 619; with 
limitation in case of fraud; 1 Ves. 284; 
Story, Eq. PI. § 788; or a decree of the 
same or another court of equity ; Cas. Talb. 
217 ; 7 Johns. Ch. 1; 2 S. A S. 464 ; 2 Y. A 
C. 43; matters purely in pais, in which 
case the pleas may go to discovery, relief, 
or either, both, or a part at either, of 
which the principal (though not the only) 
pleas are : account, stated or settled; 7 
Paige, Ch. 578; 1 My. & K. 281; accord 
and satisfaction ; 1 Hare 564 ; award ; 2 V. 
& B.764 ; purchase for valuable considera¬ 
tion ; 2 Same. 507 ; 3 Y ^ A C. 457 ; release ; 

3 P. Wms. 815; lapse of time analogous to 
the Statute of Limitations; 1 Yo. A C. 433, 
458 ; 3 J. A W. 1; 1 Hare 594; 1 Johns. Ch. 
46 ;10 Wheat. 153;lSch. A L. 721; 3 Paige, 
Ch. 278 ; 7 id. 62; title in the defendant; 
Story, Eq. PI. 8 812. 

The same pleas may be made to dius 
seeking dieoovery as to those seeking relief; 
but matter which constitutes a good idea 
to a bill for relief does not necessarily 
to a bill for discovery merely. 9ee Story, 
Eq. PL % 816; Mitf. Eq. PL Jer. ed. 281. The 
same kind of pleas may be made to bills not 
original as to original Dills, in many oases, 
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according to their rewiwuve nature*. Pe¬ 
culiar defences to eacn may, however, be 
sometimes urged by plea ; Story, Eq. PI. 

*5 890 ; Mitf. Eq. PI. Jer. ed. 288. 

Effect of a plea, A plea may extend to 
the whole or a part, and if to a part only 
must express which part, and an answer 
over-rules a plea if the two conflict; 3 \ o. 

A C. 083 ; 3 Cm. 220. The plea may beac- 
oompanied by an answer fortifying it with 
a protest against waiver of the plea there¬ 
by . Story. Eq. PI. $ 095. A plea or argu¬ 
ment may be allowed, in which case it is a 
full bar to so much of the bill as it covers, 
if true ; Mitford. Eq. PI. Jer. ed. 801 ; or 
the benefit of it nmv be saved to the 
hearing. which decides it valid so far as 
then appears, but allows matter to be dis¬ 
closed in evidence to invalidate it, or it 
mav be ordered to stand for an answer, 
which decides that it may be a part of a 
defence : 4 Paige, Ch. 124 ; but is not a full 
defence, that the matter has been improp¬ 
erly offered as a plea, or it is not sum- 
cientlyMortified by answer, so that the truth 
is apparent; 3 Paige, Ch. 459. 

While a defendant cannot plead merely 
the facts averred in the bill of complaint, 
but must present his objection to their 
sufficiency bv demurrer, yet he may pre¬ 
sent a good plea by averring along with the 
facts contained in the bill, other and ad¬ 
ditional facts, provided that both together 
establish a defence to the bill ; 50 Fed. 
Rep. 151. 

A plea which avoids the discovery prayed 
for is no evidence for defendant, even when 
under oath and denying a material aver¬ 
ment in the bill; 130 U. S. 303. 

At Law. The defendant's answer by 
matter of fact to the plaintiff's declaration, 
is distinguished from a demurrer, which 
is an answer by matter of law. 

It includes as well the denial of the truth 
of the allegations on which the plaintiff 
relies, as the statement of facts on which 
the defendant relies. In an ancient use it 
denoted action, and is still used sometimes 
in that sense : as, "summoned to answer 
in a plea of trespassSteph. PI. 38; 
Warren, Law Stud. 272; Oliver, Prec. 97. 
In a popular, and not legal, sense, the 
word is used to denote a forensic argument. 
It was strictly applicable in a kindred sense 
when the pleadings were conducted orally 
by the counsel. Steph. PI. App. n. 1. 

Pleas are either dilatory, which tend to 
defeat the particular action to which they 
apply on account of its being brought 
before the wrong court, by or against the 
wrong person, or in an improper form; or 
peremptory, which impugn the right of ac¬ 
tion altogether, which answer the plain¬ 
tiff's allegations of right conclusively. 
Pleas are also said to be to the jurisdiction 
of the court, in suspension of the action, 
in abatement of the writ, in bar of the ac¬ 
tion. The first three classes are dilatory, 
the lastpereraptory. Steph. PI. And. ed. 
138 ; 1 Chitty, PI. 425 ; Lawes, PI. 36. 

Pleas are of various kinds. In abatement. 
See Abatement. In avoidance, called 
also, confession and avoidance, which ad¬ 
mits, in words, or in effect, the truth of the 
matters contained in the declaration, and 
alleges some new' matter to avoid the ef¬ 
fect of it and show that the plaintiff is, 
notwithstanding, not entitled to his ac¬ 
tion. 1 Chitty, PI. 540; Lawes, PI. 122. 
Every allegation made in the pleadings 
subsequent to the declaration w hich does 
not go in denial of what is before alleged 
on tne other side is an allegation of new 
matter. See Gould, PI. § 195 ; Confession 
and Avoidance. 

Pleas in bar deny that the plaintiff has 
any cause of action.. 1 Chitty, PI. 407; 
Co. Lit. 308 b. They either conclude the 
plaintiff by matter of estoppel, Bhow that 
he never had any cause of action, or, ad¬ 
mitting that he had, insist that it is de¬ 
termined by some subsequent matter. 
Steph. PI. And. ed. 448; Britt. 92 8 190. 
They either deny all or some essential part 
of the averments in the declaration, in 
which case they are said to traverse it, or, 
admitting them to be true, allege new facto 
which obviate and repel their legal effect. 


in which case they are said to confers and 
avoid ; Steph. PI. And. ed. 140. The term 
is often used in a restricted sense to denote 
whnt are with propriety cnlled special 
pleas in bar. These pleas are of two kinds ; 
the general issue, ana tqieciul pleas in bar. 
The general issue denies or takes issue upon 
all the rnaterinl allegations of the declara¬ 
tion, thus compelling the plaintiff to prove 
all of them that are essential to support 
his action. There is, however, a plea to 
the action which is not strictly either a 
general issue or a special plea in bar, and 
which is called a special issue, which 
denies only some particular part of the 
declaration which goes to the gist of the 
action. It thus, on the one hand, denies 
less than does the general isoue, and, on 
the other hand, is distinguished from a 
" special plea in bar ” in this.—that the lat¬ 
ter universally advances new matter, upon 
which the defendant relies for his defence, 
ivhich a special issue never does; it simply 
denies. Lawes, PI. 110, 145 ; Co. Litt. 120 
a ; Gould, PI. 5th ed. ch ii. § 38, ch. vi. $ 8. 
The matter which ought to be so pleaded is 
now very generally given in evidence under 
the general issue. 1 Chitty, PI. 416. A plea 
which merely amounts to the general 
issue, though not such in form, is bad ; 
84 Md. 414. 

Special pleas in bar admit the facts al¬ 
leged in the declaration, but avoid the ac¬ 
tion by matter which the plaintiff would 
not be bound to prove or dispute in the 
first instance on the general issue. Ld. 
Raym. 88. They are very various, accord¬ 
ing to the cirouinstances of the defendant's 
case : as, in personal action the defendant 
may plead any special matter in denial, 
avoidance, discharge, excuse, or justifica¬ 
tion of the matter alleged in the declara¬ 
tion, which destroys or bars the plaintiff’s 
action ; or he may plead any matter which 
estops or precludes him from averring or 
insisting on any matter relied upon by the 
plaintiff in his declaration. The latter sort 
of pleas are called pleas in estoppel. In 
real action, the tenant may plead any mat¬ 
ter which destroys and bars the demand¬ 
ant's title ; as, a general release ; Steph. 
PI. 115. 

The general qualities of a plea in bar are 
—first, that it be adapted to the nature and 
form of the action, and also conformable 
to the count. Co. Litt. 303 a ; 285 6 ; B&c. 
Abr. Pleas (I); Rolle 216. Second, that it 
answers all it assumes to answer, and no 
more. Co. Litt. 303 a ; Com. Dig. Pleader 
(E 1, 36) ; 1 Saund. 28; 2 B. A P. 427. 
Third, in the case of a special plea, that it 
confess and admit the fact. 8 Term 298 ; 
1 Saund. 28,14; 10 Johns. 289. Fourth , that 
it be single. Co. Litt. 307 ; Bac. Abr. Pleas 
(K 1, 2) ; 2 Saund. 49, 50. Fifth, that it 
be certain. Com. Dig. Pleader (E 5-11, 
C 41). See Certainty ; Pleading. Sixth, 
it must be direct, positive, and not argu¬ 
mentative. See 6 Cra. 128; 9 Johns. 813. 
Seventh, it must be capable of trial. Eighth, 
it must be true and capable of proof. 

The parts of a plea are— first, the title of 
the court. Second, the title of the term. 
Third, the names of the parties in the 
margin. These, however, do not constitute 
any substantial part of the plea. The sur¬ 
names only are usually inserted, and that 
of the defendant precedes the plaintiff’s : 
as, "Roe v. Doe.” Fourth, the commence¬ 
ment, which includes the statement of the 
name of the defendant, the appearance, 
the defence, see Defence, the actio non, 
see Acno Non. Fifth, the body, which 
may contain the inducement, the protes¬ 
tation, see Protestation, ground of de¬ 
fence, quae est eadetn, the traverse. Sixth, 
the conclusion. 

Dilatory pleas go to destroy tlie partic¬ 
ular action, but do not affect the right of 
action in the plaintiff, and hence delay the 
decision of the cause upon its merits. 
Gould, PI. oh. ii. § 38. This class includes 
pleas to the jurisdiction, to the disability 
of the parties, and all pleas in abatement. 
All dilatory pleas must be pleaded with 
the greatest certainty , must contain a dis¬ 
tinct, clear, and positive averment of all 
material facto, and must in general, enable 


the plaintiff to correct the deficiency or 
error pleaded to ; And. Steph. PI. 136. See 
Abatement; Jurisdiction. 

Pleas in discharge admit the demand of 
the plaintiff, and show that it has been dis¬ 
charged by some matter of fact. Such 
are pleas of judgment, release, and the 
like. 

Pleas in excuse admit the demand or 
complaint stated in the declaration, but 
excuse the non-compliance with the plain¬ 
tiff's claim, or the commission of theuctof 
which he complains, on account of the 
defendant's having done all his power to 
satisfy the former, or not having been the 
culpable author of the latter. A plea of 
tender is an example of the former, and a 
plea of son assault demesne an instance of 
the latter. 

Foreign pleas go to the jurisdiction ; and 
their effect is to remove the action, from 
the county in which the venue is originally 
laid. Carth. 402. Previous to the statute 
of Anne, an affidavit was required. 5 Mod. 
335; Carth. 402: 1 Saund. PI. 98, n. 1 ; 
Viner, Abr. Foreign Pleas; 1 Chitty, PI. 
382; Bacon, Abr. Abatement (R). 

Pleas of justification assert that the de¬ 
fendant has purposely done the act of 
which the plaintiff complains, and in the 
exercise of his legal rights. 8 Term 78 ; 3 
Wils. 71. No person is bound to justify 
who is not prima facie a wrong-doer : 1 
Leon. 301 ; 2 id. 83 ; Cowp. 478 ; 4 Pick. 126 ; 
13 Johns. 443, 579 ; 1 Chitty, PI. 436. 

Pleas puis darrein continuance introduce 
new matter of defence, which has arisen 
or come to the plaintiff’s knowledge since 
the last continuance. In most of the 
states, the actual cotfftJiHnnce of a cause 
from one term to another, or from one 
particular day in term to another day in 
the same term, is practically done away 
with, and the prescribed times for plead¬ 
ing are fixed without any reference to 
terms of court. Still, this right of a de¬ 
fendant to change his plea so as to avail 
himself of facts arising during the course 
of the litigation remains unimpaired ; and 
though there be no continuance, the pleA 
is still called a plea puis datTein continu¬ 
ance, —meaning, now, a plea upon facts 
arising since tne last stage of suit. They 
are either in bar or in abatement. Matter 
which arises after purchase or issue of the 
writ, and before issue joined, is properly 
pleaded in bar of the further maintenance 
of the suit; 4 East 502 ; 5 Pet. 224 ; 4 Me. 
582; 12 Gill & J. 358; see 7 Maas. 825 ; while 
matter subsequent to issue joined must be 
pleaded puis darrein continuance ; 30 Aia. 
N. s. 253; Hempet. 10; 40 Me. 582 ; 7 Gill 
415 ; 10 Ohio 300. Their object is to pre¬ 
sent matter which has arisen since issue 
joined, and whicli the defendant cannot 
introduce under his pleadings as they exist, 
for the rights of the parties were at com¬ 
mon law to be tried as they existed at the 
time of bringing the suit, and matters sub¬ 
sequently arising come in as it were by 
exception and favor. See 7 Johns. 194. 

Among other matters, it may be pleaded 
that the plaintiff has become an alien 
enemy ; 3 Camp. 152; that an award has 
been made after issue joined ; 2 Esp. 504 ; 
29 Ala. N. s. 619: that there has been 
accord and satisfaction ; Johns. 392 ; 19 
Wend. 98; 5 Pet. 231; that the plaintifl 
has become bankrupt; 1 Dougl. Mich. 267 ; 
15 East 622 ; that the defendant ob¬ 
tained a bankrupt-certificate, even though 
obtained before issue joined ; 9 East 82; 
see 2 H. Bla. 558 ; 3 B. Sc C. 23 ; 8 Den. 269; 
that a feme plaintiff has taken a husband; 
Bull. N. P. 310 ; 1 Blackf. 288 ; that judg¬ 
ment has been obtained for the same 
of action; 9 Johns. 221; 5 Dowl. A R. 175; 
that payment has been made; 61 Ind. 
453; that letters testamentary or of ad¬ 
ministration have been granted ; 1 Saund. 
285, n. 2; or reyoked; Com. Dig. Abate¬ 
ment (I 4); that the plaintiff W released 
the defendant; 4 CaL 881; 8 Sneed 52 ; 17 
Mo. 287. See 88 N. 'H. 179. But the de¬ 
fendant in ejectment cannot plead release 
from the lessor of the plaintiff; 4 Mmilg A 
S. 300; and the release will be avoided in 
case of fraud ; 4 B. A Ad. 419 ; 4 J. B. Moo. 
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P. C. 11 12 ; 23 N. II. 535. In ejectment a 
right to the land obtained by defendant 
since the commencement of the action, 
must be set up by a plea puis darrein con - 
tinuance : 09 Mich. 253. 

As a general rule, such matters must be 
leaded at the first continuance after they 
appen or come to the plaintiff’s knowl¬ 
edge ; 11 Johns. 424; 1 S. & R. 140; 

though a discharge in insolvency or bank¬ 
ruptcy of the defendant; 2 Johns. 294; 9 
id. 255, 392 ; and coverture of the plaintiff 
existing at the purchase of the suit, are 
exceptions; Bull. N. P.310; in the discre¬ 
tion of the court; 19 Johns. 101 ; 4 S. & R. 
239 ; 5 Dowl. & R. 521 ; 2 Mo. 100. Gre((t 
certainty is required in pleas of this de¬ 
scription ; Freem. 112; Cro. Jac. 261; 3 
Wils. 130 ; 2 Watts 451. They must state 
the day of the last continuance, and of the 
happening of the new matter; Bull. X. P. 
309 ; And. St.ph. PI. 356, n; 7 Ill. 252 ; 75 
Me. 551 ; cannot be awarded after assizes 
are over ; 2 M VI. & Y. 350 ; must be verified 
on oath before they are allowed ; 1 Stra. 
493 ; 1 Const. S. C. 455 ; and must then be 
received; 3 Term 554; 1 Marsh. 70, 280; 
15 X. H. 410. They stand as a substitute 
for former pleas ; Hob. 81 ; Hempst, 10 ; 4 
Wise. 159; 1 Strobh. 17; 73 Me. 465; 14 
Wend. 161 ; and demurrers ; 32 E. L. & E. 
280 ; may be pleaded after a plea in bar ; 1 
Wheat. 215; Freem. 252; and if decided 
against the defendant, the plaintiff has 
judgment in chief; 1 Wheat. 215; Al. 67; 
Freem. 252. 

Sham pleasure those which are known 
to the pleader to be false, and are entered 
for the purpose of delay. There are certain 
pleas of this kind which, in consequence of 
their having been long and frequently used 
in practice, have obtained toleration from 
the courts, and, though discouraged, are 
tacitly allowed : as, for example, the com¬ 
mon plea of judgment recovered , that is, 
that judgment lias been already recovered 
by the plaintiff for the same cause of 
action ; Steph. PI. 444. 445. See 14 Barb. 
393; 2 Den. 195. The later practice of 
courts in regard to sham pleas is to strike 
them out on motion, and give final judg¬ 
ment for the plaintiff, or impose terms (in 
the discretion of the court) on the defend¬ 
ant, as a condition of his being let in to 
plead anew. The motion is made on the 
plea itself, or on affidavits in connection 
with the plea. 

Pleas in suspension of the action show 
some ground for not proceeding in the suit 
at the present perioa, and pray that the 
pleading may be stayed until that ground 
be removed. The number of these pleas is 
small. Among them is that which is 
founded on the nonage of the parties, and 
termed parol demurrer. Stepn. PI. And. 
ed. 138. 

A pica which avers a legal conclusion is 
bad, as “ that a dam is no higher than the 
statute authorized ; ” 13 Wall. 175. 

In ecclesiastical courts, a plea is called 
an allegation. See Allegation. 

PLEAD, TO. To answer the indict¬ 
ment or, in a civil action, the declaration 
of the plaintiff, in a formal manner. To 
enter the defendant’s defence upon record. 
In a popular use, to make a forensic argu¬ 
ment. The word is not so used by the pro¬ 
fession. Steph. PI. App. n. I; Story, Eq. 
PI. £ 4, n. 

PLEADER. A person professionally 
employed to manage another’s cause for 
him, particularly to plead orally, or argue 
for him in court. 

PLEADING. The written allegation 
of what is affirmed on the one side, or de¬ 
nied on the other, disclosing to the court 
or jury having to try the cause, the real 
matter in dispute between the parties. 1 
Minn. 17. 

In Chancery Practice. It consists in 
making the formal written allegations or 
statements of the respective parties on the 
record to maintain the suit, or to defeat it, 
of which, when contested in matters of 
fact, they jmq>ose to offer proofs, and in 


matters of law to offer arguments to the 
court. Story, Eq. PI. $ 4. The substan¬ 
tial object of pleading is the same, but the 
forms and rules of pleading are very dif¬ 
ferent, at law and in equity. 

In Civil Practice. The stating in a 
logical and legal form the facts which con¬ 
stitute the plaintiff’s cause of action or the 
defendant's ground of defence: it is the 
formal mode of alleging that on the record 
which constitutes the support or the de¬ 
fence of the party in evidence. 3 Dougl. 
278; Com. Dig. Pleader (A); Bac. Abr. 
Pleas and Pleading. Pleading is used to 
denote the act of making the pleadings. 

The object of pleading is to secure a clear 
and distinct statement of the claims of 
each party, so that the controverted points 
may be exactly known, examined, and de¬ 
cided, and the appropriate remedy or pun¬ 
ishment administered. See Cowp. G82 ; 
Dough 159. The object is to develop the 
real issue ; 28 Pa. 522. A pleading hiust 
proceed upon some single definite theory, 
and it must be good upon the theory on 
which it proceeds; 118 Ind. 87. Good 
pleading consists in good matter pleaded 
in good form, in apt time, and due order. 
Co. Litt. 303. Good matter includes all 
facts and circumstances necessary to con¬ 
stitute the cause of complaint or ground of 
defence, and no more. It does not include 
arguments or matters of law. But some 
matters of fact need not be stated, though 
it be necessary to establish them as facts. 
Such are, among others, facts of which the 
courts take notice by virtue of their office ; 
as. the time of accession of the sovereign ; 
2 Ld. Raym. 794 ; time and place of hold¬ 
ing parliament ; 1 Saund. 131 ; public stat¬ 
utes and the facts they ascertain; 1 Term 
45 ; including ecclesiastical, civil, and ma¬ 
rine laws ; La. Raym. 338 ; but not private ; 
2 Dough 97 ; or foreign laws ; 2 Garth. 273 ; 
4 R. I. 523; common-law rights, duties, 
and general customs; Ld. Raym. 1542 ; Co. 
Litt. 175 ; Cro. Car. 561 ; the almanac, days 
of the week, public holidays, etc.; Salk, 
260; 6 Mod. 81 ; 4 Dowl. 48; 4 Fla. 158; 
litical divisions; Co. 2d Inst. 557; 4 B. 
Aid. 242 ; 6 Ill. 73 ; the meaning of Eng¬ 
lish words and terms of art in ordinary ac¬ 
ceptation ; 1 Rolle, Abr. 86, 525 ; their own 
course of proceedings ; 2 Lev. 176 ; 10 Pick. 
470 ; and that of courts of general jurisdic¬ 
tion ; 1 Saund. 73 ; 5 McLean 167 ; 10 Pick. 
470 ; 1 Greenl. Ev. % 4 ; see Judicial Notice ; 
facts which the law presumes : as, the in¬ 
nocence of a party, illegality of an act, etc.; 
4 Maule <fc S. 105 ; 1 B. & Aid. 463 ; 6 Johns. 
105 ; 72 Tex. 272 ; 6 Conn. 130 ; 2 Tex. Civ. 
App. 76; matters which the other party 
should plead, as being more within his 
knowledge; 1 Sharsw. Bla. Corn. 293, n.; 
2 H. Bla. 530 ; 2 Johns. 415; 9 Cal, 286; 1 
Sandf. 89; mere matters of evidence of 
facts ; 0 Co. 06; 25 Barb. 457; 7 Tex. 603 ; 
6 Blackf. 173; 1 N. Chipm. 293 ; see 25 Fla. 

1; unnecessary matter: as, a second breach 
of condition, where one is sufficient; 2 
Johns. 443 ; 1 Saund. 58, n. 1; 33 Miss. 474; 
4 Ind. 400 ; 23 N, H. 415; 12 Barb. 27 ; 2 
Green, N. J. 577; see Duplicity ; or intent 
to defraud, when the facts alleged consti¬ 
tute fraud ; 16 Tex. 335; see 3 Maule & S. 
183; irrelevant matter ; 1 Chitty, Ph 209. 
Such matter may be rejected without dam¬ 
age to the plea, if wholly foreign to the 
case, or repugnant; 7 Johns. 4o2 ; 8 Day 
472; 2 Mass. 283 ; 8 S. & R. 124; 16 Tex. 
656 ; 7 Cal. 348 ; 23 Conn. 134 ; 1 Du. 242 ; 
6 Ark. 468 ; 8 Ala. N. s. 320; but in many 
cases the matter must be proved as stated, 
if stated ; 7 Johns. 821; 3 Day 283. The 
matter must be true and susceptible of 
proof; but legal fictions may be stated as 
facts ; 2 Burr, 667 ; 4 B. & P. 140. Facts 
necessarily implied from direct averments 
will be treated as having been pleaded ; 48 
Mo. App. 319; 44 Ill. App. 22; and facts 
and not conclusions should be pleaded ; 44 
Ill. App. 203. See 90 Ala. 454 ; 52 Fed. 
Rep. 808. 

The form of statement should be accord¬ 
ing to the established forms ; Co. Litt. 303 ; 

0 East 351 ; 8 Co. 49 b. This is to be con¬ 
sidered as, in general, merely a rule of cau¬ 
tion, though it is said the courts disap¬ 


prove a departure from the well-established 
forms of pleading; 1 Chitty, PI. 212. .In 
most of the states of the United States, and 
in England since 1852, many radical 
changes have been introduced into the law 
of pleading : still, it is apprehended that a 
reasonable regard to the old forms will be 
profitable, although the names of things 
may be changed. See 3 Sharsw. Bla. Com. 
301, n. ; 3 Cal. 196; 28 Miss. 766; 14 B. 
Monr. 83. In general, it may be said that 
the facts should be stated logically, in their 
natural order, with certainty, that is, 
clearly and distinctly, so that the party 
who i»to answer, the court, and the jury 
may readily understand what is meant; 2 
B. & P. 267 ; Co. Litt. 303 ; 33 Miss. 669 ; 
Hempst. 238; with precision; 13 Johns. 
437 ; 19 Ark. 695; 5 Du. 680; and with 
brevity; 30 N, H. 458 ; 1 Chitty, PI. 212. 
The facts stated must not be insensible or 
repugnant; 7 Co. 25; 25 Conn. 431 ; 5 
Blackf. 339; 18 Colo. 16 ; nor ambiguous 
or doubtful in meaning ; 5 Maule & S. 38 ; 
86 Wis. 64; nor argumentative ; Co. Litt. 
303 ; 5 Blackf. 557 ; nor by way of recital; 
2 Bulstr. 214 ; Ld. Raym. 1413 ; and should 
be stated according to their legal effect 
and operation ; Steph. PI. And. ed. 366 ; 16 
Mass. 443. 

The time within which pleas must be filed 
is a matter of local regulation, depending 
upon the court in which the action is 
brought. The order of pleading different 
matters is of importance as affecting the 
defendant, who may oppose the plantiff’s 
suit in various ways. The order is as 
follows :— 

First, to the jurisdiction of the court. 

Second, to the disability, etc., of the per¬ 
son : first, of the plaintiff; second, of the 
defendant. 

Third , to the count or declaration. 

Fourth, to the writ: first, to the form of 
the writ,— first, matter apparent on the 
face of it, secondly, matters dehors; second, 
to the action of the writ. 

Fifth, to the action itself in bar. 

This is said to be the natural order of 
pleading, because each subsequent plea ad¬ 
mits that there is no foundation for the 
former ; 13 La. An. 147 ; 41 Me. 102 ; 7 Gray 
38; 5 R. I. 235 ; 2 Bosw. 267; 1 Grant, Pa. 
359; 4 Jones, N. C. 241; 20 Miss. 056. 
See 16 Tex. 114; 4 la. 158. An exception 
exists where matter is pleaded puis dai-rein 
continuance; see Plea ; and where the sub¬ 
ject matter is one over which the court 
has no jurisdiction, a failure to plead to 
the puis cannot confer jurisdiction ; 10 S. 
& R. 220 ; 17 Tex. 62. 

The science of pleading, as it existed al 
common law, has been much modified by 
statutory changes; but, under whatever 
names it is done,—whether under rules of 
court, or of the legislative power, by the 
parties, the court, or the jury,—it is evi¬ 
dent that, in the nature of things, the end 
of pleading must be attained, namely, the 
production of one or more points of issue, 
where a single fact is affirmed by one party 
and denied by the other. By pleading at 
the common law, this was done by the par¬ 
ties ; in the civil law, by the court. 

In England, pleadings in actions are now 
governed by the provisions of the Judica¬ 
ture Act, ord. xix., which made a number 
of changes in tlie old common-law meth¬ 
ods. See Wharton, Diet.; Judicature 
Acta. 

Up to judgment pleadings are construed 
most strongly against the pleader, and un¬ 
known, unrecited facts are not assumed in 
his favor; 45 La. Ann. 935. See 45 Mo. 
App. 519; 84 Ky. 880 ; 17 Or. 308 ; 70 Ga. 
315. 

In Criminal Practice the rules of 
pleading are the same as in civil practice. 
There is, however, less liberty of amend¬ 
ment of the indictment. The order of the 
defendant’s pleading is as follows : — first, 
to the jurisdiction ; second , in abatement; 
third , special pleas in bar : as, autrefois 
acquit, autrefois attaint, autrefois convict, 
pardon ; fourth, the general issue. 

PLEADING, SPECIAL. By special 
pleading is meant the allegation of special 
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or new matter, as distinguished from a 
direct denial of matter previously alleged 
on the opposite side. Gould, PI. c. 1, s. 18. 

Set' Special Preadinq. 

PLEADINGS. In Chancery Prac¬ 
tice. The written allegations of the re¬ 
spective parties in the suit. The pleading* 
in equity are lees formal than those at ootu¬ 
rnon law. 

The parts of the pleadings are—the bill . 
which contains the plaintiff's statement of 
his case, or in/ormafton, where the suit is 
brought by a public officer in behalf of the 
sovereign ; the demurrer, by which the de¬ 
fendant demands judgment of the court, 
whether he shall be compelled to answer 
the bill or not; the p/ea, whereby he shows 
some cause why tne suit should be dis¬ 
missed or barred ; the niwtrer, whioh, con¬ 
troverting the case stated by the bill, con¬ 
fesses and avoids it ; or traverses and 
denies the material allegations in the bill, 
or, admitting the case made by the bill, 
submits to the judgment of the court upon 
it. or relies upon a new case or upon new 
matter stated in the answer, or upon both ; 
disclaimer, which seeks at once a termina¬ 
tion of the suit by the defendants, disclaim¬ 
ing all right and interest in the matter 
sought by the bill ; Story, Eq. PI. § 546; 
Mitf. Eq. PI. by Jer. 13, 106; Cooper, Eq. 

PI. 108 ; 2 Sto. 59. 

In Civil Practice. The statements of 
the parties, in legal and proper manner, of 
the causes of action and grounds of de¬ 
fence. The result of pleading. They were 
formerly made by the parties or their 
counsel orally, in open court, under the 
control of the judge. They were then 
called the parole; 3 Bla. Com. 293; 2 

Reeves, Hist. Eng. Law 287. 

The parts of the pleadings may be ar¬ 
ranged under two heads: the regular, 
which occur in the ordinary course of a 
suit ; and the irregular or collateral, 
which are occasioned by errors in the 
pleadings on the other side. 

The regular parts are—the declaration or 
count,* the plea, which is either to the 
jurisdiction of the court, or suspending the 
action, as in the case of a parol demurrer, 
or in abatement, or in bar of the action, or 
in replevin, an avowry or cognizance ; the 
replication , and, in case of an evasive plea, 
a new assignment, or, in replevin, the plea 
in bar to the avowry or cognizance ; the 
rejoinder, or, in replevin, the replication to 
the plea in bar ; the sur-reioinder, being in 
replevin the rejoinder ; tne rebutter ; the 
sur rebutter ; Viner, Abr. Pleas and Plead¬ 
ing (C); Bac. Abr. Pleas and Pleadings 
(A); pleas puis darrein continuance , when 
the matter of defence arises pending the 
suit. 

The irregular or collateral parts of plead¬ 
ing are stated to b e—demurrers to any 
part of the pleadings above mentioned ; 
demurrers to evidence given at trials ; bills 
of exceptions; pleas in scire facias ; and 
pleas in error. Viner, Abr. Pleas and 
Pleadings (C). 

In Admiralty, the proceedings might 
go on, by turns, as long as the mode oi 
ple&dingB require it. The successive plead¬ 
ings, after the replication, were called 
duplication, triplication, and quadruplica- 
tion, and so on ; but they are now obsolete ; 
Bened. Adm. § 482. 

In Criminal Practice, the pleadings 
are—; first, the indictment; second, tne 
plea; and the other pleadings as in civil 
practice. 

PLEAS. See Non-Issuable Pleas. 

PLEAS OP THE CROWN. In Eng¬ 
lish Law. A phrase now employed to 
signify criminal causes in which the king 
is a party. Formerly it signified royal 
causes for offences of a greater magnitude 
tlian mere misdemeanors. Pleas of the 
crown, were so called because the sover¬ 
eign is supposed by law to be the person 
injured by every wrong, done to the com¬ 
munity. Blaekstone vol. 4, p. 2. 

These were left to be tried in the courts 
of the barons ; whereas the greater of¬ 
fences, or royal causes, were to be tried in 


the king's courts, under the appellation of 
pleas ol the crown. 1 Robertson, Hist. 
Charles V. 48. 

PLEAS ROLL. In English Prac¬ 
tice. A record which contains the declar¬ 
ation, plea, replication, rejoinder, and 
other pleadings, and the issue. Eunom. 
Dial. 2, § 29, p. 111. 

PLEBEIAN. One who is classed 
among the common people, as distin¬ 
guished from the nobles. 

PLEBISCITTJM (Lat.). In Roman 
Law. A law established by the people 
(plebs), on the proposal of a popular magis¬ 
trate, as a tribune. Vicat. voc. Jur. ; Cal- 
vinus. Lex.; Mackeldey, Civ. Law §§ 27, 
37. The term is used in France to express 
a popular vote (plebiscite). 

PLEDGE. A bailment of personal 
property as security for some debt or en¬ 
gagement. 

The word is also applied to the res or 
personal property forming the subject- 
matter of the bailment. JFtaum, was synon¬ 
ymous with pledge at common law, but 
modern usage tends to restrict these words 
to the bailment of tangible chattels for 
money advanced, and has introduced the 
term collateral security , or simply coMaf- 
eral , to designate the subject-matter of a 
pledge given as security for an engage¬ 
ment other than a simple borrowing of 
money, and particularly when the subject- 
matter consists of incorporeal chattels such 
as stocks, bonds, or ohoses in action. 

A pledge or pawn (Lat. pignus), accord¬ 
ing to Story, is a bailment of personal 
property as security for some debt or en¬ 
gagement ; Story, Bailm. § 286 ; which see 
for the less comprehensive definitions of 
Sir Wm, Jones, Lord Holt, Pothier, etc. 
Do mat broadly defines it as an appropria¬ 
tion of the thing given for the security of 
an engagement. But the term is com¬ 
monly used as Sir Wm. Jones defines it : 
to wit, as a bailment of goods by a debtor 
to his creditor, to be kept till the debt is 
discharged. Jones, Bailm. 117; 2 Ld. 
Raym. 909 ; Pothier, De Naut. art. prelim. 

1; Code Civ. 2071 ; Domat b. 3, tit. 1, (51; 
La. Civ. Code 3100; 6 Ired. 309. The 
pledgee secures his debt by the bailment, 
and the pledgor obtains credit or other ad¬ 
vantage. See 1 Pars. Contr. 591. 

In Louisiana there are two kinds of 
Pledges: the pawn and the antichresis. 
The former relates to movable securities, 
and the latter to immovables. If a cred¬ 
itor have not a right to enter on the land 
and reap the fruits, the security is not an 
antichresis; 3 La. 157. A pledge of nego¬ 
tiable paper is not valid against third par¬ 
ties without transfer from debtor to cred¬ 
itor ; 2 La. 387 ; 96 U. S. 467, 496. 

Pledge is distinguished from mortgage 
because the essential feature of pledge is 
transfer of possession , while the essential 
feature of mortgage is transfer of title; 96 
U. S. 467 (see Mortqaoe). The same dis¬ 
tinction exists at the civil law between 
pignus and hypotheca; Story, Bailm. §286. 
In modern transactions title is often trans¬ 
ferred under a pledge, but this arises from 
the nature of tne collateral security, and is 
not a necessity of the relation. In a mort¬ 
gage, at common law, the property on non¬ 
payment of the debt passes wholly to the 
mortgagee. In a pledge, the property is 
sold, and only so much of the proceeds as 
will pay his debt passes to the pledgee. A 
mortgage is a conditional conveyance of 
property, which becomes absolute unless 
redeemed at a specified time. A pledge is 
not strictly a conveyance at all, nor need 
any day of redemption be appointed for it. 
A mortgagee can sell and deliver the thing 
mortgaged, subject only to tho right of re¬ 
demption. A pledgee cannot sell and de¬ 
liver the thing pledged until the debt is 
due and payment denied (though he can 
assign his contract, and with it the collat¬ 
eral security, or pledge). 

Whether a particular contract be held a 
pledge or a mortgage is often a question of 
importance, and the courts hold it to be 
whichever seems best to effectuate the in¬ 


tention of the parties without regard to 
the language employed ; 9 Wend. 80 ; 47 
Minn. 437 ; 8 So. Dak. 570 ; leaning, how¬ 
ever, to pledge rather than mortgage as 
ordinarily more favorable to the debtor ; 

3 Tex. 119 ; 2 Cow. 824. 

Subject of pledge. Any personal property 
capable or delivery or transfer may be 
pledged, except for the peculiar rules of 
maritime law which are applicable to ship¬ 
ping, and except, also, that on the ground 
of public policy the common law (apart 
from statutory prohibitions which are 
frequent) does not permit the pay and 
emoluments of officers and soldiers to be 
pledged ; 1H. Bla. 627 ; 4Term 248. Hence, 
probably, a fishing bounty could not be 
pledged, nor any form of government pen¬ 
sion or bounty given for the personal benefit 
of the donee. 

Not only goods and chattels and money, 
but also negotiable paper, may be put m 
pledge ; 3 Pa. 381; 25 Minn. 202 ; 82 III. 
584; 22 Gratt. 262, So may choses in action, 
patent rights, coupon bonds, and manu¬ 
scripts of various sorts; 2 Taunt. 268; 15 
Mass. 389, 534 ; 2 Blackf. 198; 7 Me. 28; 4 
Den. 227; 2 N. Y. 443; 1 Stockt. 067. So 
may bonds secured by a mortgage on per¬ 
sonal propyty and corporate franchises; 
50 N. H. 5/; and coupon bonds ; 104 U. S. 
505; 9 N. J. Eq. 667; and chattel mort¬ 
gages of every description ; and policies of 
life insurance; 4 Colo, 138 ; 18 Fed. Rep. 
803. Even a lease may be taken in pledge; 
8 Cal. 145 ; L. R. 10 Eq. 92 ; for leases are 
but chattels real ; or a mortgage of real 
estate, which, before foreclosure, is now to 
be ranked with personal property ; 9 Boew. 
322. Incorporeal things could be pledged 
immediately probably, under the civil law, 
and so in the Scotch law, or, at all events, 
by assignment; 1 Domat b. 3, tit. 1, § 1 ; 
Pothier, de Naut. n. 6; 2 Bell, Com. 23. 
In the civil law, property of which the 
pledgor had neither present possession nor 
title could be pledged,—though this was 
rather a contract for pledge, called a hy¬ 
pothecation. The pleage became complete 
when the property was acquired by the 
pledgor. The same rule holds in our law, 
where a hypothecary contract gives a lien 
which attaches when the property, is vested; 
1 Hare 549 ; 13 Pick. 175 ; 54 N. Y. 18; 21 
Me. 86; 16 Conn. 276 ; 60 id. 463 ; Daveis 
199. And it has been held that a pledge 
may be made to secure an obligation not 
yet risen into existence ; 12 La. An. 529. 
In an agreement to pledge a vessel not then 
completed, the intent of the parties gov¬ 
erns in determining when the property 
passes ; 8 Pick. 236 ; 24 E. L. & E. 220. 

Buying and selling through a broker on 
deposit of a “margin” with him is held 
in New York to create the relation of 
pledgor and pledgee; so that, on the 
pledgor’s failure to keep his “margin” 
good, the pledgee or broker cannot sell the 
stock, except upon the pledge formalities, 
for repayment of his advances and commis¬ 
sions ; 41 N. Y. 235; and the rule has been 
adopted in other states; 119 Ill. 554; 63 
Conn. 198. 

Delivery of possession is essential to a 
pledge. Unless the pledgee take and retain 
possession there is no pledge ; 96 U. S. 407 ; 
133 id. 243 ; 37 Me. 543 ; 167 Mass. 322 ; 86 
Md. 392 ; 30 W. Va. 586 ; 48 La. Ann. 488. If 
possession be given to a third person for 
the pledgee such person must know of the 
trust ana accept the obligation it imposes; 
46 La. Ann. 1036. But a constructive de¬ 
livery is all that is required, that is, such 
delivery as the nature or situation of the 
goods admits. Hence goods in transit or in 
store will pass by transfer of the bill of 
lading or warehouse receipt; 8 How. U. S. 
384 ; 86 Ky. 176; 132 N. Y. 41; 133 Mass. 
154 ; 13 Wash. 645 ; 29 S. E. Rep. (Ga.) 752; 
44 S. W. Rep. (Tex.) 572. A change of the 
location of bulky articles is not in all cases 
necessary, but it is sufficient if the best 
means available to give notice of the change 
of possession are made use of ; 147 Pa. 49 ; 
such as posting signs on, or marking, the 
goods; 17 Nev. 401; or appointing an agent 
to take charge, which agent may be an 
employe of tne pledgor; 12 Pick. 76 : 24 
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Miniju 423. Delivery of a larger quantity 
than the amount pledged with the right in 
pledgee to select the pledge, is good; 14 
Pick. 497 ; 2 Gray 195 ; 2N. Y. 258 ; and so 
where the pledgee is put and kept in pos¬ 
session of a quantity in excess of the pledged 
amount, allowing the pledgor to add to, or 
subtract from, the mass, but maintaining 
the quantity of the pledge, the pledge is 
good ; 81 Fed. Rep, 439, But there cannot 
be a valid pledge of a portion of a mass, 
there being no segregation, and the pledgor 
retaining the whole ; 15 Pa. 618 ; 03 Me. 459. 
When goods are in the hands of an agent 
of the pledgor an order on him to hold for 
the use of the pledgee, accepted by him, 
constitutes a delivery ; 42 W. Va. 156. 

In the case of commercial paper, stocks, 
bonds, and securities, which together con¬ 
stitute by far the mo3t important division 
of pledges, or collateral securities, and of 
choses in action, delivery of possession is 
essential, but to make the delivery effecbi ve 
assignment is necessary, and assignment is 
transfer of title. As both title and pos¬ 
session are transferred, the distinction be¬ 
tween mortgage and pledge ceases to be 
of much practical importance—the title to 
the collateral depends not on the principal 
obligation, but on the mode of transfer ; 65 
Fed. Rep. (C. C. A.) 643. BuVthere is a 
distinction between the position of the 
pledgee in relation to the pledgor and in 
relation to third persons. His position 
cannot be described as simply that of a 
trustee, because he holds the collateral 
primarily for his own benefit, which affects 
nis relation to the pledge; 174 Pa. 529. 
So far as the pledgor is concerned the ques¬ 
tion of the title of the pledgee is determined 
by the intention of the parties ; as to third 
parties he is practically owner. Thus a 
pledgee of stock may transfer it to his own 
name; 82 Tex. 368; though this is not 
necessary ; 43S. W. Rep. (Tex.) 896; and so 
far as the corporation is concerned he is 
the owner of it; 149 Pa, 363. The legal 
title to a pledged note or chose in action is 
in him; 36 Fla. 619; 96 Ga. 445 ; 39 So. 
West. Rep* (Tex.) 1002. He occupies the 
position of a bona fide holder for value, ex¬ 
cept when the pledge is for an existing 
debt; 112 Ala. 22ft ; and though an assignee 
of a pledgee have notice of equities, he is 
not oound by them if his assignor, the 
pledgee, had not; 75 Fed. Rep. (C. C. A.) 
433. His title to an accommodation note 
is good, notwithstanding equities between 
maker and payee ; 15 S. E. Rep. (So. Car.) 
430; and he has the rights of a bona fide 
holder against the corporation, when the 
collateral is a certificate of stock which 
proves to have been fraudulently issued ; 
137 N. Y. 231. See Stock. 

He is bound by anything which should 
amount to notice that the pledgor is with¬ 
out authority to pledge ; 131 N. Y. 595; 
185 Pa. 476 ; 5 Wash. 792 ; 99 Ala. 130; 52 
Fed. Rep. 513 ; 20 Can. S. C. R. 481. But 
in dealing with one in possession of the se¬ 
curities and having the apparent right to 
dispose of them ne will be protected, 
though the pledge be a fraud on the real 
owner ; 113 Ala. 372. Of course if the true 
owner has been deprived of possession by 
what amounts to embezzlement he can 
recover from the pledgee; 168 Mass. 678. 
And a pledgee from one who has no au¬ 
thority either to sell or pledge acquires no 
lien on the property as against the true 
owner; 28 So. East. Rep. (W. Va.) 740. 
As holder of a note to which there is a 
valid defence against the payee he is pro¬ 
tected, but only to the extent of his in¬ 
terest, t. e. to the amount which he has 
advanced ; 88 Tex. 653. See 41 Neb. 754. 

Factors and Agents. A factor cannot, at 
common law, pledge his principal's goods ; 
and the principal may recover them from 
the pledgee's hands; 6 Maule A S. 1 ; 2 Br. 
A B. 689 ; 4 B. AC. 6; [1898J 1 Q. B. 62 ; 
1 M’Cord 1; 6 Mete. 68 ; 20 Johns. 421; 4 
Hen. A M. 482; 18 Mo. 147, 191 ; 11 How. 
209, 226 ; 52 Fed. Rep. 518 ; and this is so 
whether entrusted with the goods them¬ 
selves or with the symbol of them, as a bill 
of lading ; 120 U. 8. 20. But the Factors’ 
Acts in England, to remedy the intolerable 


condition which would exist if an un¬ 
known owner were permitted to repudiate 
transactions of a factor have enacted that 
a pledge by a factor having a power of sale 
shall be valid. Similar acts have been 
passed in many of the States. See Agents; 
Factor ; Factors’ Acts. 

Co-Pledgees. A pledgee may hold a 
pledge for another pledgee also, and it will 
be a good pledge to both ; 43 La. Ann. 
1049. If the pledge be not large enough 
for both debts after sale, and no other ar¬ 
rangement be made, the prior pledgee will 
have the whole of his debt paid before any 
part of the proceeds is applied to the sub¬ 
sequent pledge. If there is no priority of 
time, they will divide ratably. But an 
agreement between the parties will always 
determine the right of two or more 
pledgees; 12 Mass. 321. Where possession 
is given to one of three pledgees, to hold 
for all three the other two have a construc¬ 
tive possession, which is equally good, for 
the purpose of sharing, with an actual pos¬ 
session. Hence the mere manual posses¬ 
sion of one pledge will not give a right to 
discharge the whole debt of the holder and 
a part only of that of his co-pledgee's. So, 
by the rule of constructive possession, if 
the holder should lose the pledge by his 
own negligence, he would be liable to his 
co-bailees out of actual possession, as well 
as to his bailor. 

Substituted collateral is held on the same 
terms as that originally pledged, the sur¬ 
render of that given up being sufficient 
consideration for the new deposit; 143 111. 
598; 132 Mo. 492 ; 67 Fed. Rep. (C. C. A.) 
469. Collateral deposited on a demand by 
the pledgee for additional 4 * margin ” would 
probably be held to be security given for an 
existing debt. The point does not appear 
to have been decided. When the pledgee 
changes the form of the collateral ne con¬ 
tinues to hold under the terms of the 
pledge, e. g. where he forecloses a mort¬ 
gage and buys in the land ; 87 Ga. 339. 
See 114 Cal. 126; 124 Mass. 242 ; 86 N. Y. 
176; 159 HI. 416. 

Other debts. A pledge cannot, in general, 
be held for any other debt than that which 
it was given to secure, except on the spe¬ 
cial agreement and consent of the parties ; 
6 Ves. 226; 83 Tex. 545; 153 N. Y. 490; 
154 Mass. 859 ; 33 Atl. Rep. (R. I.) 370, 
(The civil and Scotch law are otherwise ; 2 
Bell, Com. 22.) Unless the intention is 
clear to the contrary it will be held that 
this special agreement applies only to sub¬ 
sequent debts; 77 Ind. 423; 52 N. J. Eq. 
188 ; and the court was equally divided 
where a custom of brokers was set up to 
justify the application to existing debts ; 
94 Va. 686. Where a judgment haw been 
paid the parties may lawfully agree that it 
shall remain as collateral for a new loan 
made, or to be made; 161 Pa. 469. After 
his debt is paid the pledgee may continue 
to hold the pledge as security for another 
creditor; 47 La. Ann. 800. 

The renewal of the note or obligation of 
pledge does not affect the pledgee's rights 
in regard to the collaterals, it is a mere 
prolongation of the original contract; 10 
u. S. App. 415; Cole brook©, Col 1st. Secur. 
§14. 

Assignment by the pledgee is valid, in the 
absence of an agreement to the contrary, 
and carries with it all the collaterals 
pledged as security. The pledgor is not 
injured thereby, his right to redeem re¬ 
maining unimpaired ; 99 Mich. 121 ; 43 
Neb. 489; 19 Colo. 149. The pledgor may 
sell or transfer his right to a third party, 
who may bring trover against the pledgee 
if the latter, alter tender of the amount of 


tender of the amount of 


the debt, refuse to deliver the pledge; 9 
Cow. 52; 18 M. A W. 480; L. k 1 Q. B. 
585 ; 78 Pa. 158 ; 78 Ill. 449. 

Conversion . If the pledgee assign the 
debt without the collateral he loses his lien 
on the latter, and the pledgor can recover 
it. If he assign the collateral, except by 
exercising whatever right of sale he has 
under the pledge, he is liable to the pledgor, 
who has an immediate right of action, 
without tendering the amount due, for the 
conversion, though the defendant can off¬ 


set the debt due him ; 69 Hun 311. If he 
hold negotiable paper he has no right to 
sell it, but should wait until its maturity 
and then collect it; 25 Minn. 202; 82 Ill. 
684 ; 22 Grat. 262; 18 N. Y. 392 ; but a 
court may under certain circumstances 
order a judicial sale of it; 57 Minn. 341. 
See 164 Pa. 95; 89 Wis. 444 ; 55 N. J. L. 296 ; 
79 Md. 41. Treating the pledge as his own 
property in disregard of his obligation to 
the pledgor is, of course, a conversion ; 41 
N. Y. Sup. 451. 

Shares of stock have no individuality, no 
eannarks, The certificates are merely 
evidence of ownership, muniments of title, 
like title deeds. Therefore a pledgee of 
stocks need not preserve a careful separa¬ 
tion of certificates connected with each 
transaction, but complies with his obliga¬ 
tion by holding at all times a sufficient 
number of shares to answer the pledge 
when called on; 11 Fed. Rep. 115 ; 82 Tex. 
368. The right to reqfiedge for his own 
debt was not enjoyed by a common-law 
pledgee, but where a custom of brokers 
justifies re-pledging securities of customers 
it is not unlawful; 63 Conn. 198; [1893] 2 
Ch. Div. 120. No usage will justify such 
re-pledging of the collateral as to put it out 
of the power of the pledgee to return it on 
payment of his debt; that would be to de¬ 
stroy the contract; 7ft Md. 475. If a broker 
re-hypothecate for a larger amount than 
the pledgor’s debt to him, for his own ben¬ 
efit, he is guilty of conversion; 17 App. 
Div. (N. Y.) 329. See, as to pledgees of 
shares, 12 L. R. A, 781. 

Re-delivery to pledgee. Possession is of 
the very essence of the pledge, and if pos¬ 
session be re-delivered by the pledgee, or 
with his consent, without more, the pledge 
is extinguished. The exceptions to the rule 
are where the pledgor holds as the pledgee’s 
agent, or where the pledge is re-delivered 
for a temporary purpose only, e. g. for sale, 
or for collection or suit by the pledgor ; 96 
U. S. 478; 127 id. 532; T1895] App. Cas. 
56; 47 La. Ann. 742 ; 42 So. West. Rep. 
(Tenn.) 698 ; 60 Mo. App. 83 ; 53 Minn. 327. 
Such possession by the pledgor will not 
defeat the pledge. 

Property. Tne pledgee has at common 
law a special property in the pledge, and is 
entitled to the exclusive possession of it 
during the time and for the objects for 
which it is pledged. If a wrong-aoer take 
the pledge from him, he is not thereby 
ousted from his right. His special prop¬ 
erty is enough for him to support replevin 
or trover against the wrong-noer. lie has, 
moreover, a right of action, because he is 
responsible to his pledgor for proper cus¬ 
tody of the bailment. The pledgor, also, 
may have his action against the wrong- 
doar resting it on the ground of his general 
property. A judgment for either pledgor 
or pledgee is a bar against a similar action 
by the other ; 2 Bla. Com. 395; 1 B. & Aid. 
59; 5 Binn. 457. See 15 Conn. 302 ; 9 Gill 
7 ; 13 Me. 436 ; 13 Vt. 504. 

The pledgee may bring replevin or trover 
against the pledgor if the latter remove 
the pledge before payiug the debt and thun 
injure the pledgee’s rights, on the ground 
that the owner has parted with his abso¬ 
lute right of disposing of the chattel until 
he has redeemed it from its state of pledge ; 

2 Taunt. 368; 1 Sandf. 308 ; 22 N. H. 196; 
11 N. Y. 150 ; 2 M'Cord 126. He recovers 
only the value of his special property as 
against the pledgor, or one who derives 
title from him; 4 Barb. 491; 13 Ill. 465 ; 
but the value of the whole property as 
against a stranger, and the balance beyond 
the special property, he holds for the owner; 
15 Conn. 302. So if the owner brings the 
action and recovers the whole damages, 
including those for deprivation, of posses¬ 
sion, it must be with the oonsent of the 


)dgee. 

A creditor of the pledgor can only take 
i interest, and must pay the debt before 
Hiring the pledge. It is now settled 
it the pledgor’s general property in 
b pledge may be sold on execution, and 
b purchaser or assignee of the pledgor 
3 oeeds to the pledgor’s rights and may 
nself redeem. At common law, a 
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pledge could not be taken in execution; 1 
Yea. 37#; 3 Watts 858; 17 Pick. 85; 1 
Orey 354 ; 87 Md. 354: 91 N. H. 78. On an 
extent the king takes a pawn on paying 
the pawnee's debt ; 8 Chit. Prerog- 885. 

Where securities have been pledged by 
assignment And delivery it would seem that 
the property vests in tVie pledgee, who in 
suit upon them can recover their full value ; 

73 N. W. Rep. (Wis.) 873, It has been 
held, however, that the pledgor does not 
entirely lose his right to protect his inter* 
ests and oan proceed against the maker of 
notes transferred by him as collateral ; 47 
La. Ann. 1330; and that when the pledgee 
refuses to proceed, for collection he oan 
prooeed in equity against the pledgee and 
the maker ; SI So Rep. (Miss.) 970. A bill 
which discloses that complainant has 
pledged the stock for which he sues is not 
demurrable on the ground that it fails to 
show payment in full of the debt for which 
the stock was pledged, because a pledgor 
always has an interest sufficient to enable 
him to maintain a suit; 77 Fed. Rep. 779. 
Where a pledgee of securities has wrong¬ 
fully re-hypothecated them. And the owner 
secures them by paying the debt for which 
they were re-Hypothecated, a judgment 
recovered by the pledgor against the orig¬ 
inal pledgee for the conversion does not vest 
the title to the securities in the pledgee ; 
78 Fed. Rep. 316. 

Ordinary core. The pledgee is bound 
to take ordinary care of the pledge, and is 
liable only for neglect of such care, the 
bailment being for the mutual benefit of 
the parties ; 41 Minn. 46 ; 119 N. Y. 263 ; 
99 Cal 234. Where he is to do work upon 
the pledge and incur expenditure be must 
use reasonable diligence to secure the best 
net results, and account, showing that ex¬ 
penses for which allowance is claimed were 
reasonable and necessary ; 55 Minn. 14; 
where he is to sell, paying himself out of the 
proceeds, he will be Liable for carelessness 
in properly keeping the pledge, and for 
failing to sell until the market has fallen ; 
52 Pac. Rep. (Wash.) 229. If the pledge is 
lost, and the pledgee has not failed to ex¬ 
ercise ordinary care, he may still recover 
his debt. Such losses often result from 
casualty, superior force, or intrinsic defect 
against which a man of ordinary prudence 
would not have effectually guarded him¬ 
self. If a pledgor find it necessary to em¬ 
ploy an agent, and exercise ordinary care 
in the selection, he will not be liable tor the 
latter’s neglect or misconduct; 1 La. An . 
344 ; 10 B. Monr. 239 ; 4 Ind. 425 ; 8 N. H. 
66; 6 Cal. 648; 68 N. W. Rep. (So. Dak.) 
735. Loss or depreciation in value of the 
thing pledged, through negligence of the 
pledgee, does not operate to extinguish 
pro tanto the debt secured; 41 Minn. 46; 
but the pledgee is liable to the pledgor for 
the depreciation in value of the property 
pledged after a tender of the amount due 
and a refusal of the pledgee to deliver : 74 
CaL 250. 

Loes by theft is pnma facie evidence of 
a want of ordinary care, and the bailee 
must rebut the presumption. The facts in 
each case regulate the liability. Theft is 
only evidence, in short, and not absolute 
presumption, of negligence. Perhaps the 
only safe rule is that, where the pledgee 
plead 0 l 0 ** 0 by theft as ground for not per¬ 
forming his duty, to excuse himself he 
must show that the theft oould not have 
been prevented by ordinary care on bis 
part. If the bailor should assert in his dec¬ 
laration that the pledge was lost by the 
bailee’s fault, he would be compelled to 
prove the charge as laid. 

The holder or collateral se curity, by ac¬ 
cepting it, binds himself to use reasonable 
diligence in protecting it; 71 Fed. Rep. 
(C. C. A.) 113. Thus, by negligently re¬ 
leasing the indorser he becomes chargeable 
with the amount of a note ; GO Fed. Rep. 
796; if he refuse to sue on a note the 
pledgor may file a bill to have the note 
collected and credited on the debt; 21 So. 
Rep. (Mias.) 970; by failure to use due 
diligence to collect accounts assigned he 
becomes responsible for the resulting 
losses; 87 So. Gar. 200; he must aooount 


for the real value of an inauranoe policv 
surrendered to the company for its cash 
value without notice to the pledgor; 87 
Atl. Rep. (R. I.) 8. But as assignee of a 
policy oi life insurance he is not obliged to 
pay premiums unless he has engaged to do 
so; 79 Hun 194 ; though authorised to sell 
collateral in the event of its depreciation 

he Is not bound to do so, nor liable if he 
fails ; 15 App. Div. (N. Y.) 102; by taking 
notes secured on properly be incurs no 
obligation to sue for the property, and if 
he does so, at the request of the pledgor, he 
incurs no obligation to take charge of it, 
and advance expenses upon it; 97 Tenn. 
306 ; when only required to collect a suffi¬ 
cient sum on a note to pay the debt, and 
then to turn it over to the pledgor, after 
collecting such sum, he is not liable for fail¬ 
ure to take prompt steps to collect the resi¬ 
due at maturity ; 44 So. West. Rep.(Tenn.) 
204. But he is responsible as bailee after, 
as well as before, the maturity of the debt: 
49 Neb. 280. 

Pledgee's expenses. Whatever reason¬ 
able expense is necessarily incurred by the 
pledgee in keeping and caring for the 
property pledged, and protecting it against 
liens and taxes and assessments, and as¬ 
serting title to it, or rendering it available, 
is a fair charge against tne property 
pledged ; 147 Ill. 570 ; 173 Pa. 033 ; llflCal. 
9; 67 Fed. Rep. (C. C. A.) 987. For any 
unusual care he may get compensation 
from the pledgor, if it were not contem¬ 
plated by the parties or is implied in the 
nature of the bailment; Ld. Rayrn. 900 ; 2 
Salk. 522; 1 Para. Contr. 393. 

Use. The reasonable use of a pledge is 
allowed to a pledgee, according to Lord 
Holt, Sir Wm. Jones, and Story, provided 
it be of no injury or peril to the bailment. 
The reason given by Story is precise, 
namely, that where use of the pledge is 
benefloial to it, or oannot depreciate it, the 
consent of the pledgor to such use may be 
fairly presumed ; bat not otherwise. Still, 
the word peril is somewhat broad. If the 
pawn be in ite nature a oharge upon the 
pawnee,—as a horse or a oow,—he may 
use it, moderately, by way of recompense. 
The pawnee is answerable in damages for 
an injury happening while he is using the 
pawn. Still, though he use it tortiously, 
he is only answerable by action. Eus 
pledgee’s nen is not thereby forfeited; 4 
Watts 414. A pledgee oan exercise a 
horse, but not loan n for hire. The rule 
is, that if he derive rfny profits from the 
pledge they must be applied to the debt; 
2 Murph. 111. A sewing machine that is 
pledged oannot be used ; 72 Ill. 358. 

Bedemption. The pledgor may redeem 
at any time until his right to do so has 
been foreclosed by judicial decree, or by 
sale after notice. He him his whole life¬ 
time in which to redeem, and the right 
survives to his representatives ; 3 Mo. 316 ; 
1 Call 290. Failure to pay the debt at 
maturity works no forfeiture ; 10 Utah 3. 
If the pledgee fail to deliver on tender the 
pledgor may maintain trover, or if special 
ground be shown may proceed in equity ; 
118 Ala. 372. 

Remedies of pledgee. The contract of 
pledge is security for some debt or engage¬ 
ment, that is to say it is a secondary or 
subordinate contract, and the pledgee may 
enforce the primary contract, or may pro¬ 
oeed upon any one of several collateral se¬ 
curities, or may prooeed upon all together, 
nnlem restricted by his engagement with 
the pledgor, though he oan have but one 
satisfaction of the debt. It is a. settled 
principle of equity that a creditor holding 
collaterals is not bound to apply them 
before enf oroinghis direct remedies against 
the debtor ; 92 U. 8. 618 ; 184 Pa. 818 ; 164 
Mam. 818 ; 27 Abb. N. C. 278 ; 56 Ark. 105 ; 
76 Fed. Rep. 86; 85 id. (C. C. A.) 586. 
Even where the pledgee wrongfully claim s 
that he is the owner of the goods, the 
pledgor cannot recover them without a 
tender of the debt; 67 L. T. 642 ; and the 
levy of an attachment by the pledgee on the 
pledge in the hands of the pledge-holder is 
not a waiver of the pledge ; 50 Fed. Rep. 
249 ; 84 So. West. Rep. (Ky.) 282. But one 


personal obligation cannot oonstitute col¬ 
lateral security for another obligation of 
the same debtor, benoe if he bold bonds of 
a corporation as collateral for its note be 
cannot, if the pledgor become insolvent, 
claim both on tne notes and the bonds ; 8 
Wyo. 808; 67 Conn. 824. 

Formerly on default the pledgee had no 
power to realize upon his pledge, in the 
absence of agreement, except by securing 
a judicial decree; Glanv. lib. x. c. 6; 5 
Bligh N. s. 186; 2 Johns. Ch. 100; 8 Ill. 428; 
8Tex. 119; 22Pick.40; 2N.Y.443. While 
this might in some cases still be necessary 
(see 57 Minn. 841), it is now generally con¬ 
ceded that on default the pledgee may sell 
after demand for payment ana reasonable 
notice to pledgor. The pledge must be 
sold at public auction, and if it be divisible, 
only enough must be sold to pay the debt. 

.Generally an agreement is entered intt> 
when the pledge is made which provides 
what remedies tbe pledgee shall nave in 
case of default, and the agreement of the 
parties will be sustained if not fraudulent 
or contrary to public policy ; 3 Cal. 151 ; 
52 Kan. 195; 49 Neb. 280. Thus the 
pledgor may waive notice ; 138 N. Y. 660; 
or authorize the pledgee to sell at public 
or private sale without advertisement or 
notice, at his discretion ; 84 Fed. Rep. 557 ; 
but the sale must be in good faith; 80 id. 
665. The fact that the price realized was 
small will not affect the purchaser’s title ; 
56 id. 164. But a merely colorable and 
pretended sale of the pledged property by 
the pledgee does not affect the rights of the 
pledgor as against one not standing in the 
position of a bona fide purchaser; 41 Minn. 
146. The pledgee may in anticipation of 
default make a valid contract to sell the 
collateral when the default occurs; 162 
Maas. 527. But a stipulation for a forfeit¬ 
ure to pledgee in case of default is void ; 
84 Hun 496 ; and a court of equity will 
scrutinize carefully an agreement for 
transfer of ownership, and set it aside if it 
appear to have been obtained under a 
harsh contract, brought about by the posi¬ 
tion of vantage occupied by the pledgee ; 
79 Fed. Rep. 522. 

In the absence of an agreement permit¬ 
ting it, the pledgee cannot buy the pledge: 
84 Me. 72; 127 U. S. 532; see 81 Fed. Rep. 
450; though his purchase is voidable mere¬ 
ly, at the election of the pledgor, and not 
void ; 54 Fed. Rep. 759 ; 85 id. (C. C. A.) 539. 
But on procuring a decree of foreclosure in 
a proceeding in equity to which he has 
made the pledgor a party, he can sell, and 
buy in, taking an indefeasible title ; 145 
III. 168. 

When corporate bonds, pledged to se¬ 
cure claims against the company, are sold 
at public auction and bought in by the 
pledgee the latter is entitled to be paid the 
full value of the bonds, and not merely 
the amount for which they were pledged ; 
86 Fed. Rep. 975. 

Consult Wigmore, Tjie Pledge Idea, 10 
Harv. L. Rev. 1, 389; Jones, Pledgee; 
Colebrooke, Collateral Securities; Story, 
Bailments; Schouler, Bailments. See 
Mortgage; Sale; Chattel Mortgage; 
Hypothecation ; Lien. 

PUDQKE. One to whom a thing is 
pledged. 

PLEDGEES. In Pleading. Those per¬ 
sons who became sureties for the plaintiff’s 
prosecution of the 9uit. Their names were 
anciently appended at the foot of the dec¬ 
laration. In time it became purely a 
formal matter, because the plaintiff was no 
longer liable to be amerced for a false 
claim, and the fictitious persons John Doe 
and Richard Roe became the universal 
pledges, or they might be omitted alto¬ 
gether ; 1 Tidd, Pr. 455; Archb. Civ. PI. 
171; or inserted at any time before judg¬ 
ment ; 4 Johns. 90; they-are now omittea. 

PLEDGOR. The party who makes , a 
pledge. 

PliE GU DE RETORNO HA- 
BENTO. Pledge s to return the subject 
of distress, should the right be determined 
against the party bringing the action of 


PLEGIIB ACQUIETANDIS 


m 


replevin. 3 Stepn. Com. 422, n. 

PLEGHS ACQUIETANDIB, WHIT 

DE. The name of an ancient writ in the 
English Law, which lies where a man be¬ 
comes pledge or surety for another to pay 
a certain sum 6f money at a certain day ; 
after the day, if the debtor does not pay 
the debt, and the surety be compelled to 
pay, he shall have this writ to compel the 
debtor to pay the same. Fitzh. N. B. 321. 

PLENA FORISFACTURA. See Fo- 

RISFACTUKA. 

PLENA PROBATIO. In Civil Law. 

A term used to signify full proof, in con¬ 
tradistinction to’ semi-plena probatio , 
which is not merely a suspicion, but such 
evidence as produces a reasonable belief 
though not complete evidence. Tait. Ev. 
273 ; Code 4.19. 5. etc. ; 1 Greenl. Ev. § 119. 

PLENARTY. In Ecclesiastical 
Law. Signifies that a benefice is fulh See 
Avoidance. 

PLENARY. Full; complete. 

In the courts of admiralty, and in the 
English ecclesiastical courts, causes or suits 
in respect of the different. course of pro¬ 
ceedings in each are termed plenary or 
fl umme ry. Plenary, or full and formal, 
suits are those in which the proceedings 
must be full and formal; the term sum¬ 
mary is applied to those causes where the 
proceedings are more succinct and less 
formal. 2 Chitty, Pr. 481. 

PLENE ADMLNISTRAVTT (Lat. he 
has fully administered). In Pleading 
A plea in bar entered by an executor or ad* 
ministrator, by which he affirms that he 
had not in liis possession at the time of the 
commencement of the suit, nor has had 
any tiffie since, any goods of the deceased to 
be administered ; when the plaintiff replies 
that the defendant had goods, etc., in his 
possession at that time, and the parties join 
issue, the burden of the proof will be on 
the plaintiff. See 15 Johns. 323; 1 B. <fc 
Aid. 254 ; 11 Viner, Abr. 349 ; 12 id. 185 ; 3 
Saund. (a) 315, n. 1 ; 6 Com. Dig. 311. 

PLENE ADMENI8TRA VTT PRA¬ 
TER (Lat. he has fully administered ex¬ 
cept). In Pleading. A plea by which a 
defendant executor or administrator ad¬ 
mits that there is a residue remaining in 
his hands unad ministered. 

PLENE COMPUTAVIT (Lat. he has 
fully accounted). In Pleading. A plea 
in an action of account render, by wnich 
the defendant avers that he has fully ac¬ 
counted. Bac. Abr. Accompt (E). This 
plea does not admit the liability of the de¬ 
fendant to account. 15 S. & R. 153. 

PLENIPOTENTIARY. Possessing 
full powers : as, a minister plenipotentiary 
is one authorized fully to settle the matters 
connected with his mission, subject, how¬ 
ever, to the ratification of the government 
by which he is authorized. See Minister. 

PLENUM DOMINIUM (Lat.). The 
unlimited right which the owner has to use 
his property as he deems proper, without 
accountability to any one. 

P LEVIN. A warrant, or assurance. 


PLOUGH SILVER. Money formerly 
paid by some tenants in lieu of service to 
plough the lord's land. 

PLOW ALMS. See Plough Alms. 

PLUNDER. The capture of personal 
property on land by a public enemy, with 
a view of making it his own. The prop¬ 
erty So captured is called plunder. See, 
for a full discussion of the subject, 9 Fed. 
Rep. 246; 18 Pick. 9 ; Capture ; Booty ; 
Prize. 

PLUNDERAGE. In Maritime 
Law. The embezzlement of goods on 
board of a ship. 

The rule of the maritime law in such 
cases is that the whole crew shall be 
responsible for the property thus em¬ 
bezzled, because there must be some negli- 

enoe in finding out the depredator ; Abb. 

hip, 457 ; 3 Johns. 17 ; 1 Pet. Adm. 200, 
239 ; 4 B. &, P. 347. 

PLURIES (Lat. many times). A writ 
issued subsequently to a first and secon d 
(alias) of the same kind, whioh have proved 
ineffectual. The name is given to it from 
the word pluries in the Latin form of the 
writ: “ We command you, as we have often 
(plumes) commanded you before,” which 
distinguishes it from those which have gone 
before. Pluries is variously translated, in 
the modern forms of write, by “ formerly,” 
“more than once," “often.” The next 
writ to the pluries is called the second 
pluries ; and so on. 3 Sharsw. Bla. Com. 
283; App. 15; Nat. Brev. 33. 

PLURIS PETTFIO. In Scotch Law. 
A demand of more than is due. Bell, Diet. 


POINDING, PERSONAL. Poinding 
of the goods belonging to the debtor, aha 
of those goods only. 

It may have for its warrant either letters 
of homing, containing a clause for poind¬ 
ing, and then it is executed by messen¬ 
gers : or precepts of poinding, granted by 
sheriffs, commissaries, etc., which are exe¬ 
cuted by their proper officers. Erakine. 
Inst. 8. 6. 11. This process is somewhat 
similar to distress. 

POI NDI NG, R EAL. POINDING OP 
T H E GROUND. Though it be properly 
a diligence, this is generally considered by 
lawyers as a species of real action, and is 
so called to distinguish it from personal 
poinding, which is founded merely on an 
obligation to pay. 

Every debitum fundi, whether legal or 
conventional, is a foundation for this ac¬ 
tion. It is, therefore, competent to all 
creditors in debts which make a real bur¬ 
den on lands. As it proceeds on a real 
right, it may be directed against all goods 
that can be found on the Lands burdened ; 
but goods brought upon the ground by 
strangers are not subject to this diligence. 
Even the goods of a tenant cannot be 

g rinded for more than his term's rent, 
rskine, Inst. 4. 1. 3. 

POINT. In Practice. A proposition 
or question arising in a case. 

It is the duty of a judge to charge the 
jury on every point of law properly arising 
out of the issue which is propounded to 
him by counsel. But where the conclusion 
of a point does not necessarily flow from 
the premise contained in the first part of it, 
it is not error for the court to refuse to af¬ 
firm it; 182 Pa. 427. 


PLY. A hackney carriage plies for 
hire if it solicits passengers in a railway 
station. L. R. 6 Q. B. 351. 

POACHING. Unlawfully entering 
land in night-time, armed, with inteut t o 
destroy game. 1 Russ. Crimes 469 ; 2 
Steph. Comm. 11th ed. 20. This offence 
is punished in England by imprisonment 
for any period not exceeding three months 
with hard labor, and at the expiration of 
such period the party convicted is to be 
bound over by sureties for good behavior 
for one year, or in default thereof to be 
imprisoned for a further period of six 
months, or until such sureties be found. 
Fora second offence, the offender is liable 
to an imprisonment of six months and 
then to be bound in sureties for two years. 
And for a third, he is guilty of a misde¬ 
meanor and liable to penal servitude or 
imprisonment at hard labor for not more 
than two years. By 25 <fc 28 Viet. o. 114, 
power is given to any oons table in the 
highway to search any person he may have 
good cause to suspect or coming from any 
land where he shall have been unlawfully 
in search of game and to seize such game 
and to apply to some justice for a summons 
oiting the offender to appear before two 
justices, by whom the party may, oew con¬ 
viction, be fined. See Game Laws. 

POCKET JUDGMENT A statute- 
merchant which was enforceable at any 
time after non-payment on the day as¬ 
signed, without further proceedings. 


POINT RESERVED. A point or 

? [uestion of law. which the court, not being 
ully satisfied how to decide, in the trial 
of a cause, rules in favor of the plaintiff, 
but subject to revision on a motion for a 
new trial. If, after argument, it be found 
to have been ruled correctly, the verdict 
is supported ; if otherwise, it is set aside. 
Tt. & H. Pr. § 708. It must be a pure 
question of law ; the facts on which it is 
based must appear on the record, distinctly 
stated ; and it must be a point which is 
decisive of the case. The verdict must be 
in favor of the plaintiff, and the defendant 
then moves for a new trial and judgment 
non obstante veredicto. See Non Obstante 
Veredicto. 

POINTS. Marks in writing and in 
print, to denote the stops that ought to be 
made in reading, and to point out the 
sense. 

Points are not usually put in legislative 
acta or in deeds; Eunom. Dial. 2, § 38, p. 
239 ; yet in construing such acts or instru¬ 
ments, the courts must read them with 
such stops as will give effect to the whole ; 
4 Term 65, 

The points are—the comma, the semi¬ 
colon, tne colon, the full point, the point 
of interrogation, and the point of exclama¬ 
tion. Barrington, Stat. 294, n. See Punc¬ 
tuation. 

Statements of fact and of the law applica¬ 
ble thereto submitted to a trial judge with 
a request that he bo charge the jury. See 
Brief; Paper Book; Charge; Instruction. 


PLIGHT. An old English word, used 
sometimes for the estate with the habit and 
quality of the land. Co. Litt. 221. It ex¬ 
tends to a rent-charge and to a possibility 
of dower. Id. : 1 Rolle, Abr. 447 ; Littl. § 
289. 

PLOUGH ALMS. The ancient pay¬ 
ment of a penny to the church from every 
plough land. 1 Mon. Aug. 256. 

PLOUGH-BOTE. An allowance made 
to a rural tenant of wood sufficient for 
ploughs, harrows, carts, and other instru¬ 
ments of husbandry. 

PLOUGH-LAND. In Old English 
Law. An uncertain quantity of land. 
According to some opinions, it contains one 
hundred and twenty acres. Co. Litt. 69 a. 


POCKET SHERIFF. In English 
Law. A sheriff appointed by sole author¬ 
ity of the crown, not being one of the three 
nominated by the judges m the exchequer. 
1 Sharsw. Bla. Com. 342. 

POENA. Punishment. R. A L. Diet. 

PCENA CORPORA LIB. Corporal 
punishment. 

PCENA PHiLORALIB. Punishment 
of the pillory. Fleta, lib. 1, ch. 88, § 11. 

POET LAUREATE. See Laureate. 

POINDING. In Bootoh Law. That 
diligence (process) affecting movable 
subjects by which their property is carried 
directly to the creditor. Poinding is real 
or personal. Erakine, Inst. 8. 6. 11. 


POISON. In Medioal Jurispru¬ 
dence. A substance of definite chemical 
composition, which, when taken into the 
living organism, is capable of causing im¬ 
pairment or cessation of function. Blyth, 
Poisons. 

The history of poisoning, and many re¬ 
markable early instances of a wide-spread 
use of poisons, are recorded in works on 
medioal jurisprudence. See these, and also, 
especially, Taylor, Poisons; Archb. Cr. 
Pract. Waterman's ed. 940; Whart. & Stille, 
Med. Jur.; 1 Beekman, Hist. Jur. 74. The 
classification proposed by Mr. Taylor (Med. 
Jur. §71, 74, 78) is as follows:— 
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NAN COTICS. 


Irritant poisons. when taken in ordinary 
dews, occasion speedilv violent vomiting 
and purging, preceded, accompanied, or 
followed oy intense pain in the abdomen, 
commencing in the region of the stomach. 
The corrosive poisons, as distinguished 
from those in a more limited sense termed 
irritant, generally produce their results 
more speedily, and give chemical indica¬ 
tions ; out every corrosive poison acts as 
an irritant in the sense here adopted. 

Sarcotic poisons act chiefly on the brain 
or spinal marrow. Either immediately or 
some time after the poison has been swal¬ 
lowed, the patient suffers from headache, 
giddiness, paralysis, stupor, delirium, in¬ 
sensibility, aDd, in some instances, convul¬ 
sions. 

The effects of one class are, however, 
sometimes produced by the other,—more 
commonly as secondary, but sometimes 
even as primary symptoms. 

The evidence of poisoning as derived 
from symptoms is to be looked for chiefly 
in the suddenness of their occurrence ; this 
is perhaps the most reliable of all evidence 
derived from symptoms in cases of criminal 
poisoning ; see Taylor, Pois. 107 ; Christi- 
son, Pois. 42 ; though none of this class of 
evidence can be considered as furnishing 
anything better than a high degree of 
probability : the regularity of their in¬ 
crease ; this feature is not universal, and 
exists in many diseases ; uniformity in 
their nature ; this is true in the case of 
comparatively few poisons ; the symptoms 
begin soon after a meal; but sleep, the 
manner of administration, or certain dis¬ 
eases, may affect this rule in the case of 
some poisons ; when several partake af the 
same time of the same poisoned food, all 
suffer from similar symptoms; 2 Park. C. 
C. 235; Taylor, Pois. 118; the symptoms 
first appearing t chile the body is in a state 
of perfect health ; Archb. Cr. PI. Water¬ 
man ed. 048. 

Appearances which present themselves on 
post-mortem examinations are of impor¬ 
tance in regard to some classes of irritant 
poisons ; see The Hersey Case, Mass. 1861 ; 
Palmer’s Case, Taylor, Poisons 697 ; 17 Am. 
L. Reg. N. s. 145; but many poisous leave 
no traces which can be so discovered. 

Chemical analysis often results in im¬ 
portant evidence, by discovering the pres¬ 
ence of poison, which must then be ac¬ 
counted tor; but a failure to detect it by 
no means proves that it has not been given. 
Christison, Poisons 61, 62. 

The evidence derived from circumstances 
differs in nothing in principle from that in 
case of commission of other crimes. 

Homicide by poisoning is generally 
either accidental, so as not to amount to 
murder, or deliberate : yet it has been held 
that there may be a verdict of murder in 
the second degree under an indictment for 
poisoning ; 19 Conn. 388. The doctrine of 
principal and accessory is also modified to 
some extent in its application to cases of 
poisoning ; 2 Mood. Cr. Cas. 120; 9 C. & P. 
356; 9 Co. 81. To constitute an adminis¬ 
tering of poison, it is not necessary that 
there should be a delivery by Rand ; 4 C 
& P. 356; 1 Bish. Cr. L. § fol. 

Intent to kill need not be specifically 
alleged in an indictment for murder by 
poison ; 1 East, PI. Cr. 346-; 3 Cox. C. C. 
300 ; 8 C. & P. 418; 2 Allen 178. Where 
a wholesale dealer supplied a poisonous 
drug in place of a harmless drug ordered, 
he was held liable in damages to the cus¬ 
tomer who bought it from the retailer and 
suffered injury from taking it; 6 N. Y. 
397* 

Many of the states have statutes inflicts 
ing severe penalties upon the administer¬ 
ing of poisons with a malicious intent. See 
Archb. Cr. Pr. Waterman's ed. 942 ; 86 Va. 


288. 

Practicing physicians, who are graduates 
of a medical college, are competent to tes¬ 
tify as experts on the subject of arsenical 
poisoning, although it is not shown that 
they have had actual experience In poison 
oases ; 143 Ill. 571. 

Consult Christison, Taylor, Blyth, Poi¬ 
sons ; Beok, Taylor, Wharton A 9tU16, 
Witth. A Beck, Clevenger; Med, Jur.; 
Archbold, Crim. Praot. Waterman’s ed. ; 
Russell, Crimes; Wharton, Homioide. See 
Druggist. As to gas poison, see 15 Med. 
Leg. J. 276. 

POLE. A measure of length, equal to 
five yards and a half. See Measure. 

POLES. The extended use of poles on 
highways in conneotion with electric rail¬ 
ways, telegraph, and telephone companies, 
has raised many interesting questions in 
connection with the right to erect and 
maintain them and the relation thereto of 
abutting owners and municipal corpora¬ 
tions. The erection of such poles in a 
street or on the sidewalk is an obstruction 
of the highway, and, like all other obstruc¬ 
tions, is only justified when done under 
authority of law ; 31 Hun 596; Keasbey, 
Electric Wires. Where authorized, they 
must be erected in such manner as to cause 
the least interference with public travel 
and this condition is implied even if it 
were not expressed in the authority given ; 
id.; in a proper case it is left to the jury to 
determine tne question of damage; 15 N. 
J. L. J. 50; 88 Fed. Rep. 820; see 77 Wis. 
589; but the rule of reasonable care does 
not require the company to provide against 
all contingencies of accident or inconven¬ 
ience ; 36 Fed. Rep. 164. It has been justly 
said that the question of damage arising 
from the obstruction of a highway by poles, 
depends largely on the extent of the right 
of the pubiio which is under the control of 
the legislature, and subject to the exercise 
of its discretion in legalizing new uses of 
the highway ; Keasbey, Electric Wires 157. 

The question most discussed with respect 
to poles, has been whether their erection is 
a legitimate use of the street, and whether 
it imposes a new servitude on the land of 
the abutting owner. A recent writer hol< Is 
the view that the substitution of electricity 
for horse power is not a change of use ; 
Keasbey, Electric Wires 106; hut a dif¬ 
ferent view was taken by the New Jersey 
supreme court; 15 N. J. L. J. 39, 45. 

Poles have been permitted to stand as 
being a proper use or the street; 8 Ohio C. 
C. 425 ; 22 Wkly. L. Bui. 67 ; 16 R. I. 668; 
85 Mich. 634 ; 47 id. 893; 47 N. J. Eq. 280; 
59 N. J. L. 101; 139 Pa. 419; 84 Mich. 684. 

The conclusion reached from a detailed 
examination of the cases by Mr. Keasbey 
in his work on the subject, is that whilst 
an electric railway may have some ad¬ 
ditional elements of damage and obstruc¬ 
tion, possibly the solution of the difficulty 
is to be found in the suggestion of Camp¬ 
bell, C. J., in the case last cited, that com¬ 
pensation should be recoverable for damage 
actually sustained. In that case poles and 
wires prevented the extinguishment of a 
fire, but it was held that the oompany own¬ 
ing them was not liable to one who had 
erected buildings alongside of them and 
permitted a tenant to use one of the wires 
and had never made any objection to them. 
The poles are held to be an additional ser¬ 
vitude on country roads; 86 Va. 696 ; 71 
Hon 582; 107 111. 507 ; and on a street where 
the fee was in the abutting owner and 
there were direct and immediate injuries 
suffered; 74 Md. 86. In Minnesota the 
court was evenly divided on the subject; 
87 Minn. 847; and in Massachusetts even 
the owner of the fee was held entitled to 
no compensation; 186 Mass. 75. 

Where the right to erect poles is recog¬ 
nized, the courts will regulate strictly the 
manner in which the privilege is used. An 
injunction has been granted against the 
erection of broken or unsightly poles ; 12 
Mo. App. 494; so the poles must be set with 
as little d ama ge as possible and the cutting 
off trees to clear the way for them will be 


a ground for recovering damages ; 24 L R 
A. 724; 16 Lea 456 ; 89 La. Ann. 996. See 
Highways ; Electric Light ; Wires • 
Railroads ; License ; Telegraph. 

POLICE* That species of superintend¬ 
ence by magistrates whioh has principally 
for its object the maintenance of public 
tranquillity among the oitizena. The offi¬ 
cers who are appointed for this purpose 
are also called tne police. See 9 Cent. L. 
J. 858. 

The word police has three significations. 
The first relates to the measures which are 
adopted to keep order, the laws and ordi- 
n&noes on cleanliness, health, the markets, 
etc. The second has for its object to pro¬ 
cure to the authorities the means of de¬ 
tecting even the smallest attempts to com¬ 
mit crime, in order that the guilty may be 
arrested before their plans are carried into 
execution and delivered over to the justice 
of the country. The third comprehends 
the laws, ordinances, and other measures 
which require the citizens to exercise their 
righto in a particular form. 

Police has also been divided into admin¬ 
istrative police, which has for its object to 
maintain constantly public order in every 
part of the general administration; and 
judiciary police, which is intended prin¬ 
cipally to prevent crimes by punishing the 
criminals. Its object is to punish crimes 
which the administrative police has not 
been able to prevent. 

See Pension. 

POLICE JTTRY. In Louisiana. A 
name given to certain officers who collect¬ 
ively exercise jurisdiction in certain cases 
of police : as, levying taxes, regulating 
roads, etc. 

POLICE POWER. The powers of 
government inherent in every sovereignty. 
5 How. 583. 6 3 

The power vested in the legislature to 
make such laws as they shall judge to be 
for the good of the commonwealth and its 
subjects. 7 Cush. 814. It is much easier 
to realize the instances and sources of this 
power than to mark its boundaries or pre¬ 
scribe limits to its exercise ; id. 

The power to govern men and things, 
extending to the protection of the lives, 
limbs, health, comfort, and quiet of all 
persons and the protection of all property 
within the state. 27 Vt. 149. 

The authority to establish such rules 
and regulations for the conduct of all per¬ 
sons as may be conducive to the public in¬ 
terest. 109 N. C. 279 ; 117 N. Y. 14. 

The police power of a State embraces 
regulations designed to promote the public 
convenience or the general prosperity as 
well as those to promote public health, 
morals or safety ; it is not confined to the 
suppression of what is offensive, disorderly 
or unsanitary, but extends to what is for 
the greatest welfare of the State. 204 U. S. 
311. 

The exercise of this power has been left 
with the individual states ; If Bush 311 ; 123 
U. S. 623 ; and embraces the whole system 
of internal regulation by which the state 
seeks not only to preserve the public order 
and to prevent offences against itself, but 
also to establish for the intercourse of 
citizens with citiitens, those rules of good 
manners and good neighborhood which 
are calculated to prevent the conflict of 
rights and to insure to each the uninter¬ 
rupted enjoyment of his own, so far as it 
is reasonably consistent with the right 
enjoyment of rights by othera ; Cooley, 
Const. Lira. 572. 

Most of the law on this subject has been 
the growth of the nineteenth centuiy and 
the latter half of it. The earliest instances 
of the exercise of this power were found 
when houses were destroyed to prevent the 
spread of fire. The right to talce a man’s 
property in such cases was called the law 
of overruling necessity. There are also 
some very early instances of sanitary legis¬ 
lation. An act of parliament in 1388 im¬ 
posed a penalty for throwing animal filth 
er refuse into rivers, and one of 1489 pro¬ 
hibited the slaughtering of cattle in the 
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cities. Laws regulating wharfingers, mill¬ 
ers, common carriers, innkeepers, chimney 
sweeps, auctioneers, ferry-keepers and 
drovers have been common for many cent¬ 
uries before the term was used. 

Among former exercises of the police 
power which have become obsolete, may 
be mentioned laws restraining extrava¬ 
gance in dress, punishing heresy, inter¬ 
fering with the worship of particular 
churches or sects, and restraining specula¬ 
tion, or combinations to control a product 
and by withholding it, increase the price 
thereof; Tiedm. Pol. Pow. § 06 a; although 
in some of the statds there are statutory 
provisions forbidding the cornering of 
gTain, they are repetitions of old laws as 
to forestalling and engrossing ; id. 

This right must be clearly distinguished 
from the administration of criminal law 
and from police regulations and police 
authority, nor should it be confusea with 
eminent domain, as has sometimes been 
done, or with the power of taxation. It is 
distinct from botn of these. It is more 
despotic and broader in its action than the 
right of eminent domain, caring for the 
public health and morals of the commu¬ 
nity, restraining individuals from inter¬ 
fering with them, and when it is found 
necessary to take private property under 
the police power, no compensation need 
be given the owner unless expressly pro¬ 
vided by statute ; 7 Cush. 84 ; 11 Mete. 55 ; 
81 Pa. 80 ; 101 V. S. 814 ; 69 Ga. 820 ; 78 
Mo. 107 ; 17 Fed. Rep. 109 ; 50 Tex. 614. It 
is the application of the personal right or 
principle of self-preservation of the body 
politic ; 18 N. Y. 878 ; to its exercises there 
are no limits except the restrictions con¬ 
tained in the written constitution ; 1 
Thay. Const. L. 720. 

The confusion of police power with the 
power of taxation usually arises in cases 
where the police power has affixed a pen¬ 
alty for a certain act, or required licenses 
for certain occupations to be taken out 
and the sum paid therefor. But this is in 
no sense taxation, but an attempt to levy 
a tax which might be open to the consti¬ 
tutional objection to lack of equality. It9 
admitted right to regulate includes the im¬ 
plied power to license or tax ; 12 Wheat. 
419 ; 5 Wall. 462 ; 92 U. 8. 214 ; 109 id. 8 ; 
113 id. 27 ; 140 id. 545. See License. 

Each law relating to the police power 
involves the questions: First, is there a 
threatened danger ? Second, does the 
regulation involve a constitutional right ? 
Third, is the regulation reasonable ? 66 N. 
W. Rep. (Mich.) 382. See 144 N. Y. 529; 
145 id. 32. 

The rights insured to private corpora¬ 
tions by their charters and the manner of 
their exercises are subject to such new 
regulations as from time to time may be 
made by the state, but these regulations 
must not conflict with the charter, nor 
take from the corporation any of its essen¬ 
tial rights and privileges; Cooley, Const. 
Lim. 718 ; 61 Mo. 24 ; 18 Conn. 53 ; 35 Wis. 
425; 161 U. S. 695. A municipal corpora¬ 
tion may regulate the speed of railroad 
trains within its limits ; 67111. 113 ; 79 Pa. 
33 (but only in the streets and public 
grounds of the municipality ; 29 N. J. L. 
170); require the railroad to fence its 
tracks; 27 Vt. 156; regulate the grade of 
the railroad and prescribe how the rail¬ 
roads may cross each other and apportion 
expenses of making necessary crossings 
between the corporations owning the 
roads; 77 Pa. 173 ; 4 Allen 198; it may re¬ 
quire the railroad company to abolish a 
grade crossing at its own expense; 151 U. 
S. 556; to repair and maintain a safe via¬ 
duct over a street in a populous city ; C. 
B. A Q. R. Co. v. Nebraska, S. C. of U. 8.,not 
yet reported ; regulate such crossings in a 
populous city; 170 id. 58 ; limit the charges 
by the railroad company; 116 id. 807 ; 
prevent extortion on their part by unrea¬ 
sonable charges, favoritism, or discrimina¬ 
tion ; 128 id. 174; forbid consolidation of 
competing lines; 161 id. 697; make the 
company liable for fires; 17 Sup. Ct. Rep. 
248; require salaries and expenses of a 
state commission to be borne by the rail¬ 


road corporations within the state; 148 U. 
8. 886 ; require locomotive engineers to he 
licensed after examination as to compe¬ 
tency ; 124 id. 265; and the examination of 
railroad employes for color blindness ; 128 
id. 96; regulate the speed of trains at high¬ 
way and other crossings ; 73 Ill. 336; re¬ 
quire the bell to be rung or the whistle 
blown before crossing highways at grade, 
and flagmen to be stationed at dangerous 
crossings ; 67 Ill. 87 ; impose a penalty on 
conductors for failing to cause tneir trains 
to stop five minutes at every station ; 4 Tex. 
App. 545; require them to stop at county 
seats; 17 Sup. Ct. Rep. 627; direct the 

S tinting upon railroad tickets of any con- 
ition limiting the liability of a railroad 
company in type of a specified size, and 
provide for the redemption by the company 
of tickets sold but not used; 63 Ind. 553. 

It may regulate insurance businesses and 
forbid unjust and oppressive conditions; 
164 Pa. 306 ; and require returns from in¬ 
surance companies ; 153 U. S. 446 ; direct 
companies operating electric conductors to 
file maps ana plans ; 145 U. S. 175; forbid 
the running of freight trains on Sunday ; 
163 id. 299; require prompt delivery of 
telegraph messages; 162 U. S. 650. It may 
regulate the use of publio highways ana 
their alterations ; Cooley, Const. Lim. 725; 
require the owners of urban property to 
construct and keep in repair sidewalks in 
front of it; 6 Mich. 309; 19 Ohio 418; 4 
R. I. 280, 445 ; 86 Barb. 336; 16 Pick. 004; 
regulate bicycle riding on highways; 97 
N. C. 477; control and regulate the use of 
navigable waters (subject to the commerce 
powers of oongress); Cooley, Const. Lim. 
739 ; prescribe the maximum chargesof a 
business affected by the publio interest; 69 
ELI. 80 ; 94 U. S. 113 ; 158 U. a 891; 148 id. 
617; 118 Ind. 194, where a telephone oom- 
pany was held to be a business affected 
with a public interest; 164 U. S. 579; 154 
id. 22. It may regulate plumbing; 61 N. 
E. Rep. (Ohio) 136. 

In tne exercise of its police power, estate 
may not invade the domain of the national 
government; 9 Wheat. 1 ; 7 How. 573; 
and the states may pass no laws conflict¬ 
ing with existing regulations by the federal 
government on the subjects intrusted to it; 
95 C. S. 465; 138 id. 78 ; 135 td. 100. The 
power of congress to regulate commerce 
was never intended to cut the states off 
from legislating on all subjects relating to 
the health, life, and safety of their citizens, 
though the legislation might indirectly af¬ 
fect the commerce of the country ; 161 U. 
S. 701 ; but sinoe the range of a state’s 
power comes very near to the field com¬ 
mitted by the constitution to congress, it 
is the duty of courts to guard against any 
needless intrusion ; 95 U. S. 465. All that 
the federal authority can do is to see that 
the states do not, under cover of this 
power, invade the sphere of national sover¬ 
eignty, obstruct or impede the exercise of 
any power which the constitution has con¬ 
fided to the nation, or deprive any citizen 
of rights guaranteed by the federal con¬ 
stitution ; Cooley, Const. Lim. 715. See 16 
Wall. 36 ; 7 How. 288. 

State quarantine laws, prohibiting the 
entry of persons or cargoes which might 
bring contagious diseases, are constitu¬ 
tional ; and the national government also 
has jurisdiction in quarantine to prohibit 
improper immigrants and injurious traffic 
between the states; 118 U. 8.464; 107 U. 8. 
687 ; 141 U. 8. 47. Cattle infected with pleu¬ 
ropneumonia, dangerous persons. Chinese, 
coolies, contract laborers, and ragB may be 
kept out of the country ; 118 U. S. 465 ; 180 
id 581 ; 140 id. 424; 149 id. 698; 169 id. 


adulteration of food prohibited ; mn. n. 
549 ; 63 Md. 592 ; 56 Minn. 69 ; and the 
manufacture of oleomargarine; 146 Pa. 
265, where it was held that the legislature 
might prohibit, if it saw fit, the manufac¬ 
ture of a wholesome artiole of food; but 
see 99 N. Y. 877, where the decision is crit¬ 
icised, and in 40 L. R. A. (Tex.) 201, it is 
held that the state cannot constitute it a 
crime to mix wholeeotne and nutritious 


articles of food. See Olboxaboabiks. 

The legislature may require all oleomar¬ 
garine to be stamped as such; 68 Ind. 
593; or to be oolored pink ; 84 Fed. Rep. 
180; or prohibit artificially coloring it; 
100 U. S. 461; prescribe the price at which 
bread should De sold; 8 Ala. 140; sup¬ 
press gambling and opium dens, and lot¬ 
teries ; 101 U. S. 814 ; and carrying on of¬ 
fensive manufactures ; 47 Barn. 64; reg¬ 
ulate laundries; 113 U. S. 708; 81 Fed. 
Rep. 680; 118 U. S. 856 ^pawn-brokers, 
hawkers, and peddlers; 183 Pa. 69; and 
require a license fee, where no discrimina¬ 
tion is made between residents or products 
of the state and thoee of another state; 
106 U. 8. 296; enact laws for the pres¬ 
ervation of gpme and fish; 153 U. 8. 188; 
to prevent the waste of natural gas; 87 L. 
R. A. 394; the sale or manufacture of in* 
toxioating liquors ; 133 U. 8. 623 ; 80 Fed, 
Rep. 785 ; forbid the sending of threaten¬ 
ing letters by a debtor to a creditor ; 185 
Mo. 450 ; cloee cemeteries within the built- 
up parte of a city ; 5 Cow. 588 ; 88 Pa. 42; 
ana forbid the pollution of streams ; 44 N. 
J. L. 88; the keeping of gunpowder in 
cities or villages ; l Gray 37 ; the erection 
of wooden buildings in populous oities; 11 
Mich. 435 ; 7 Cow. 862; or the keeping of 
swine therein; 97 Mass. 221; or of a 
slaughter house ; 109 id. 315 ; 111 U. 8. 
746 ; 39 La. Ann. 847; or a bone boiling 
factory ; 67 Hun 52; or any other business 
injurious to the public ; 35 W is. 298 ; the 
sale of indecent books ; 8 Gray 486 ; 88 N. 
H. 426 ; 152 U. 8. 183 ; 135 id. 100; restrain 
the employment of children at a theatrical 
exhibition; 54 N. Y. 559; or prohibit their 
employment altogether when below a 
specified age. Similarly there seems to be 
no doubt tnat the hours of labor of women 
and children and the wages to be paid 
them may be controlled through the police 
power ; M U. S. 113 ; 5 Hill, N. Y. 121 ; 48 
Am. Dec. 609, 337 ; 70 N. Y. 569 ; 36 Barb. 
392; 110 N. Y. 418; 105 Ind. 250 ; 66 Md. 
399 ; 38 Wis. 428; 160 Maas. 86. Laborers 
wages may be controlled; 6 Ark. 416 ; 50 
Fea. Rep. 628, 681 ; and the issuance to 
them, in payment, of scrip or store orders 
prohibited ; 48 Pac. Rep. (Colo.) 512. 

The confinement of the insane and their 
control in asylums, is an exercise of the 
police power; 40 Mich. 90; and skilled 
trades and learned professions often come 
un der its control, as where examinations 
are provided for thoee who wish to practise 
law, medicine, or pharmacy. Physicians, 
dentists, and mid wives may be compelled 
to take out licenses and report births and 
deaths; 46 Am. Rep. 63 ; 113 Ind. 514: 139 
U. 8. 114. Every city has also numerous 
regulations about the sale of medicines and 
poisons, ventilation and drainage, etc. 

The following are not within police 
power:—L aws levying taxes upon alien 
passengers from foreign ports, for the use 
of hospitals; 7 How. 289. Requiring a 
bond to be given for alien passengers from 
foreign ports to indemnify the state against 
expense for the support of the person 
named therein ; 93 U. 8. 259. Prohibiting 
the driving of foreign cattle into a state 
within certain dates; 95 U. 8. 465. Re¬ 
quiring an inspection before slaughtering 
of cattle, eto., so far as they apply to foreign 
meats; 136 U. 8. 818. (This offends 

against inter-state commerce.) Requiring 
a lice nse under onerous conditions from 
the agents of foreign express companies ; 
141 XL S. 47. 

** Whether the prohibited act or omission 
shall be made a criminal offence, punish¬ 
able under the general laws, or subject to 
punishment under municipal by-laws, or, 
on the other hand, the party be deprived 
of all remedy for any right which, but for 
the regulation, he might have had against 
other persons, are questions whioh the leg¬ 
islature must deoide.” Cooley, Const. 
Lim. 745. 

The determination by the legislature as 
to what is a proper exercise of its police 
power is subject to the supervision of the 
courts ; 123 U. 8. 628; 153 U. 8. 187. 

See Tiedeman, Prentioe; Police Pow¬ 
ers ; Cooley, Const. lim. ; Thayer, Const. 



951 


POUTI04I' 


L. ; 6 So. L. Rev. N. 8. 59; 15 Cr. L. Mag. », 
900 ; 5 Detroit Log. N. 98; and nee also the 
various titles to which the power has been 
applied. See Liberty or Contract; PRIV¬ 
ILEGES AND IMMUNITIES. 

POLICIES OF INSURANCE, 
COURT OF. See Court of Policies of 
Insurance. 


POLICY. In Insurance. The in¬ 
strument whereby insurance is made by 
an underwriter in favor of an assured, 
expressed, implied, or intended, against 
some risk, peril, or contingency, in refer¬ 
ence to some subject. 

The written or printed form to whioh 
the contract has been reduced, and which 
evidences the agreement or contract be¬ 
tween the parties. It may be either a 
specialty or simple contract. 1 Joyce, Ins. 
$ 145. 

It must show expressly, or by implica¬ 
tion, in whose favor it is made. It maybe 
upon a valuable property, interest, or con¬ 
tingency, or be a gaming or wagering doI- 
icv on a subject in which the assured has 
no interest, or against risks in respect to 
which the assured has no interest except 
what arises from the contract itself. 


A blanket, polioy is an insurance for 
a gross sum covering several kinds of 
property in one or more localities and not 
apportioned among them. Stand. Diet. 

Blanket and floating policies are sometimes 
issued to factors or to warehousemen, in¬ 
tended only to cover margins uninsured by 
other policies, or to cover nothing more t han 
the limited interest which the factor or 
warehouseman may have in the property 
which he has in charge. 93 U. S. 541. 

An interest policy is one where the in¬ 
sured has a real, substantial, assignable 
interest in the thing insured. 37 Wis. 539. 

An open policy is one on which the value 
is not hxed, but is left to be definitely de¬ 
termined in case of loss. 1 Phill. Ins. 


§§ 4. 6. 7 ; 101 N. Y. 458 ; 4 Dal. 430. By an 
“open policy’’ is also sometimes meant, 
in the United States, one in which an ag¬ 
gregate amount is expressed in the body 
of the policy, and the specific amounts 
and subjects are to be indorsed from time 
to time ; 12 La. An. 259 ; 19 N. Y. 305 ; 6 
Gray 214 ; it may also mean one kept open 
for new subscriptions, or one on cargo 
kept open for new subjects of insurance ; 
1 Joyoe, Ins. §156. 

A valued policy is one where a value has 
been set on the ships or goods insured, and 
this value inserted in the policy in the na¬ 
ture of liquidated damages. In such a 
policy the value of the subject is expressly 
agreed; 33 Md. 109 ; 3 Rich. S. C. 331 ; or 
is, as between the parties, the amount in¬ 
sured. Under an open policy in case of 
loss, the insured must prove the true value 
of the property, while under a valued pol¬ 
icy, the Bum agreed upon is conclusive, ex¬ 
cept in case of fraud ; 8 Camp. 319 ; 15 
Maas. 341 ; 48 Pa. 372; May, Ins. § 30. 

A mixed policy is one which is open as 
to certain property and valued as to other 
property. 2 Conn. 868, 

A ttager policy is a pretended insurance, 
founded on an ideal risk, where the in¬ 
sured has no interest in the thing insured, 
ahd can therefore sustain no loss by the 
happening of any of the misfortunes in¬ 
sured against. These policies are strongly 
reprobated; 3 Kent 225; Beach, Ins. 

A floating policy is one which applies to 

g oods of a class or kind, which, from its 
uctuating, changing nature, differs as to 
specific articles. 32 N. Y. 405. 

In the absence of any insurable interest 
of the beneficiary, the law will presume 
that a policy was taken out for the purpose 
of a wager, or speculation ; 122 Pa. 324. 

The insured must be held to a knowledge 
of the conditions of his policy, and the 
fact that he had never Been it does not 
help him anymore than the fact that he 
had not read it, where there is no adequate 
reason shown why he could not have seen 
it had he so desired, and the company had 
not kept it from him through any fault or 


fraud ; 71 Mioh. 414 ; 69 Tex. 35H. 

Records and documents expressly re¬ 
ferred to in the policy are, in effect, for the 
purpose of the reference, a part of the con¬ 
tract; 29 Conn. 985; 37 Me. 187; 23 Pa. 
50; 88 E. L. & E. 514 ; 83 N. H. 208 ; 10 
Cush. 887 ; 70 N. Y. 73; 10 Or. 288 ; 84 Ky. 
658; 188 Ind. 876 ; 58 Ark. 277 ; May, Ins. 
§158. 

All prior negotiations are presumed to 
be merged in the written contract, and 
the policy itself, in the absence of fraud, 
duress, or mistake, must be looked to to 
ascertain the intent of the parties ; 13 Mass. 
96. Where the form of the policy is not 
prescribed by statute, it should contain, 
either by itself, or by reference to other 
papers, the exact agreement between the 
parties, set forth therein in clear, 
precise, and unambiguous terms, and 
should embody all the requirements 
of a valid insurance contract. Where 
the terms are plain and unambigu¬ 
ous, parol evidence is inadmissible to vary 
or control them ; 42 Mo. 38 ; 116 N. Y. 317 ; 
but if it is ambiguous, extrinsic evidence 
is admissible, nob to contradict or change 
the contract, but to develop and explain 
its true meaning ; 40 Mo. 38. Conversa- 
sations had between the parties at the 
time have been held admissible ; 1 Sto. 
574 ; and when parties have, by certain 
acts of their own, placed a construction on 
doubtful terms of the contract, this con¬ 
struction will be adopted by the court 
against them. 

The language of the policy must be con¬ 
strued with reference to the subject-mat¬ 
ter and the nature of the property to 
which it is applied, and with a view to the 
objects and intentions of the parties, as the 
same may be gathered from the whole 
instrument; 2 Gill & J. 186; 80 N. Y. 136; 
38 Minn. 501; and the whole policy with 
all its parts should be construed together 
as one entire contract; 16 Ore. 283. A 
special clause in a policy which creates an 
exception to a general clause governs the 
latter; 27 Mo. 152. When susceptible of 
more than one interpretation, the contract 
should be construed in favor of the as¬ 
sured ; 116 N. Y. 54 ; 105 Ind. 212; 111 U, 
S. 335; 183 III. 556. The written part of 
the policy controls that part which is 
printed; 4 East 136; 32 Fed. Rep. 47; 84 
td. 501; 38 Me. 404 ; 31 N. Y. 889. A 
special indorsement exempting from lia¬ 
bility for partial loss will control; 97 
N. Y. 333. See Lex Loci. 

A policy may take effect on actual or 
constructive delivery; 1 Phill. Ins. ch. xi. 
sect, i; 25 Ind. 537 ; 27 Pa. 268 ; 49 Me. 
259 ; 25 Conn. 207 ; 5 Gray 52; and may be 
retrospective, provided there is no con¬ 
cealment or misrepresentation by either 
party ; Hill, Ins. §925 ; 2 Dutch. 268 ; 6. c. 
§ id. 645. 


Every policy, whether marine, against 
fire, or on life, specifies or imports parties, 
and specifies the subiect or interest in¬ 
tended to be insured, the premium or other 
consideration, thfe amount insured, the 
risks and perils for which indemnity is 
stipulated, and the period of the risk or the 
terminus a quo and ad quem. The sub¬ 
ject-matter is usually more minutely 
described in a separate paper—called an 
application; Beach, Ins. §852. See Ap¬ 
plication. May, Ins. § 29. 

The duration of the risk, under a marine 
insurance, or one on inland navigation, is 
either from one geographical terminus to 
another, called a “ Voyage Policy or from 
a specified time, called a “ Time Policy ; H 
that of a fire policy is for a specified time ; 
one on life is either for life or a term 
of years, months, etc. It is a lead¬ 
ing principle, as to the construction of a 
policy of insurance, that its distinguishing 
character as a contract of indemnity is to 
be favored; which is in conformity with 
the common maxim, ut res valeat magis 
quam per eat; 8 N. Y. 851 ; 18 id. 886 ; 8 
Cush. 893; 17 Pa- 258 ; 29 E. L. & E. Ill, 
215 ; 2 Du. 419, 554 ; 5 id. 517, 694 ; 16 Mo. 
98 ; 22 Conn. 285; 18 B. Monr. 811 ; 11 Ind. 
171 ; 28 N. H. 234 ; 2 Curt. C. C. 822, 610; 
37 Me. 187 ; 4 Zabr. 447 ; 18 Ill. 558; 4 R. I. 


159. See May, Ins. §7 ; 94 U. 8. 457. Any 
reasonable doubt as to the meaning of an 
insurance polioy must be resolved in favor 
of the insured ; 88 Minn. 601 ; 84 Va. 72 ; 
145 Pa. 846; 8 Ind. App. 861; 151 U. 8. 
452. 

In marine insurance the contract hp« 
necessarily more implied reference to cus¬ 
toms and usages than most other contracts ; 
or, in other words, a larger proportion of 
the stipulations are not specifically ex¬ 
pressed in the instrument; 1 Phill. Ins. 
§ 119 ; whence it has been thought to be an 
imperfect, obscure, confused instrument; 
5 Cra. 842; 1 Burr. 347. But the difficulty 
in giving it a practical construction seems 
to arise more from the complication of the 
circumstances necessarily involved than 
from any remediable defects in its provi¬ 
sions and phraseology. New provisions 
are, however, needed, from time to time, to 
adapt the contract to new circumstances. 
A mistake in filling up a policy may be cor¬ 
rected by order of a court of equity ; Beach, 
Ins.§509 ; 5B.&P.322; 1 Wash. C. C. 415 ; 
2 Cra. 441; 2 Johns. 830 ; 1 Ark. 545; 2 Curt. 
C. C. 277. If by accident, inadvertence, or 
mistake, the terms of the contract are not 
fully set forth in a policy, it may be re¬ 
formed so as to express the real agreement; 
188 U. 8. 287. A marine policy is assign¬ 
able without the consent of the insurers; 
May, Ins. § 377 ; while a fire policy is not; 
16 Wend. 385 ; 2 Pet. 25 ; 4 Bro. P. C. 481 ; 
18 la. 819; 9 L. T. N. s. 688. An outstand¬ 
ing and valid life policy is held to be as¬ 
signable without the insurer's consent, 
provided the sale is bona fide and not a de¬ 
vice to evade the law ; 18 N. Y. 81 ; 29 Ind. 
236 ; 98 Mass. 881 ; 26 Pa. 189; 26 Atl. 
Rep. (Md.) 959. But see, contra , 41 Ind. 
110. See, generally, 9 L. R. A. 660 ; Joyce, 
Insurance.. A pre-existing debt is a suffi¬ 
cient consideration for an assignment of 
insurance policies after loss of the prop¬ 
erty insured ; 40 Ill. 102. When a policy 
of insurance expressly stipulates that no 
assignment shall be valid without the con¬ 
sent of tho company, an assignment with¬ 
out such consent is without effect; 45 La. 
Ann. 786 ; 101 Mass. 320 ; and it is avoided 
by an assignment for the benefit of credit¬ 
ors ; 64 N, H. 257 ; but if made subsequent 
ly to the loss, it is valid regardless of the 
conditions ; 82 W. Va. 283 ; 35 Neb. 214. 

For the rules of construction of a policy 
of credit insurance, see 73 Fed. Rep. 95. 

See Abandonment ; Average ; Insur¬ 
able Interest ; Inburanck ; Salvage ; 
Loss; Total Loss ; Voluntary Expos¬ 
ure ; Reserve ; Premium. 

A standard form of policy is provided by 
statute in Massachusetts, Maine, Michigan, 
Minnesota, Missouri, New Hampshire, 
New York, New Jersey, North Dakota, 
North Carolina, Wisconsin, Pennsylvania, 
South Dakota, Connecticut, and Rhode 
Island. A statute providing for a stand¬ 
ard policy without fixing its terms or 
conditions and leaving them to be fixed 
by the insurance commissioner is uncon¬ 
stitutional as a delegation of legislative 
power ; it seems that the legislature could 

£ rescribe a form; 166 Pa. 72, reversing 8 
>. R. 788; 65 N. W. Rep. (Wis.) 738. 

A method of gambling by betting as to 
what numbers will be drawn in a lottery. 
60 Conn. 87. 

See Endowment Insurance ; Public 
Policy ; Running Policy; Time Policy; 
Unvalued Policy ; Valued Policy. 

POLICY, PUBLIC. See Public Pol¬ 
icy ; Restraint of Trade. 

POLITICAL. Pertaining to policy, or 
the administration of the government. Po¬ 
litical rights are those which may be exer¬ 
cised in the formation and administration 
of the government: they are distinguished 
from civil rights, which are the rights 
which a man enjoys as regards other indi¬ 
viduals, and not in relation to the govern¬ 
ment. A political corporation is one which 
has principally for its object the adminis¬ 
tration of the government, or to which the 
powers of government, or a part of such 
powers, have been delegated. See 87 la. 
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544 ; 90 Ill. 568. 

POLITICAL OFFENDER. A polit¬ 
ical offender if accused of what is prirna 
fade an extraditable crime cannot be legal¬ 
ly surrendered, if the offence is of apolitical 
character, that is if it is incidental to, and 
forms part of, a political disturbance; 
[1891] 1 Q. B. 149; [1896] 1 Q. B. 108. 

POLITICAL PARTIES. See Elec¬ 
tion ; Nomination. 

Within the meaning of a Primary Act, is 
an affiliation or organization of electors 
representing a political policy and having 
a constituted authority for its government 
and regulation, and which, at the last pre¬ 
ceding election at which presidential electors 
were voted for, cast at least twenty per cent, 
of the total vote cast at said election in this 
State. 163 Ky. 655, 174 S. W. 753. 

Voluntary associations for political pur¬ 
poses. They are governed by their own 
usages, and establish their own rules. Mem¬ 
bers of such parties may form them, reor¬ 
ganize them, and dissolve them at their will. 
The voters constituting such party are, 
indeed, the only body who can finally 
determine between contending factions or 
oontending organizations. The question 
is one essentially political and not judicial, 
in its character. It would be alike dangerous 
to the freedom and liberty of the voters, and 
to the dignity and respect which should be 
entertained for judicial tribunals, for the 
courts to undertake in any case to investigate 
either the government, usages, rules, or 
doctrines of a political party, or to determine 
between conflicting claimants' rights growing 
out of its government. 109 Ky. 283, 58 S. 
W. 779. 

POLITICAL QUESTION. One 

which concerns the law-making power as 
distinguished from the judiciary. English. 

POLITICS. Everything that concerns 
the government of toe country. 2 Ves. 
Sr. 156. 

POLL. A head. Hence poll-tax is the 
name of a tax imposed upon the people at 
so much a head. 

To poll a jury is to require that each 
juror shall himself declare what is his ver¬ 
dict. This may be done, at the instance of 
either party, at any time before the verdict 
is recorded, according to the practice in 
some states. See 18 Johns. 188 ; 9 Ill. 336. 
In some states it lies in the discretion of 
the judge ; 1 M’Cord 24, 525; 22 Ga. 431. 
A defendant has a right to a poll of the 
jury to ascertain whether each member 
concurs in the verdict, but the exact words 
used by the juror in answering are imma¬ 
terial, if they indicate clearly the assent 
of the individual mind to the verdict; 153 
Pa. 535. Where a court directs a verdict, 
a party is not entitled to have the jury 
polled ; 87 Mich. 13. 

In Conveyancing. A deed-poll, or 
single deed, is one made by a single party, 
whose edges are polled , or shaved even, m 
distinction from an indenture, whose sides 
are indented, and which is executed by 
more than one party. 2 Bla. Com. 296. 
See Deed Poll. 

POLL-TAX. A capitation tax ; a tax 
assessed on every head, t. e. on every male 
of a certain age, etc., according to statute. 
We bet. Diet.; w hart. Diet. See Taxation. 

POLLICITATION. In Civil Law. 
An offer not yet accepted by the person to 
whom it is made. Langd. Contr. § 1. 

It differs from a contract, inasmuch as 
the latter includee a concurrence of inten¬ 
tion in two parties, one of whom promises 
something to the other, who accepts, on 
his part, such promise. Grotius 1. 2, c. fe ; 
Potnier, ObL pt. 1, c. 1, 8. 1, art. 1, § 2. 

POLLS. The place where electors cast 
in their votes. 

POLLUTION OF WATERS. A ri¬ 
parian proprietor is required to refrain 
from erecting upon the banks of a water 
course any works which will pollute the 


water and thereby create a nuisance; 9 
Co. 59; 5 B. & Aid. 1 ; 4 Mas. 307 ; 5 C. E. 
Greene 416; 4 Cush. 345; [1897] Ch. D. 
96. See 13 Q. B. 426. 

It is the right of the owner of land 
through which a stream flows, to have the 
natural flow free from pollution, as also 
from diversion or obstruction ; and for an 
interference with this right an action will 
lie; 10 R. I. 106; 14 N. J. Eq. 335. An 
injury to the purity of the water which 
affects the riparian owner is considered an 
injury of the same character as an obstruc¬ 
tion or diversion of the water; 122 Mass. 
583. So one who pollutes his neighbor’s 
spring is liable therefor ; 99 Mass. 582 ; 89 
Ky. 468 ; 29 Ch. D. 115 ; and one who de¬ 
posits filth or noxious matter on his own 
premises from which it percolates through 
the soil; 162 Pa. 493; 57 Cal. 412; 29 Ch. 
D. 115; 92 Ill. 19; 108 Mass. 261 ; 43 N. J. 
Eq. 128. 

Sources of the pollution of water for 
which it has been held that an action 
would lie, are: fouling by the discharge 
into it of muriatic acid; 7 H. A P. 160; 
sulphuric acid ; 5 Ch. D. 769 ; vitriol, hav¬ 
ing a corrosive effect on boilers ; 13 Allen* 
16; dye wares or dye liquors, madder, 
indigo, potash, etc.; 16 Jur. N. s. 75 ; heated 
water, which affects a stream injuriously; 
3 Exch. 748; 3 B. A Ad. 304; 2 K. A J. 
264 ; blood from a slaughter-house ; 20 N. 
J. Eq. 296, 415 ; 57 Md. 1 ; setting up hog¬ 
pens, or lime-pits ; 46 Wis. 391 ; Y. B. 
Hen. II. b. 6 ; 11 Mo. 517; the erection of 
a cess-pool, placing near the water oil or 
manure ; 12 S. W. Rep. (Ky.) 937 ; placing 
the carcass of a dead animal in the water; 
25 Kan. 608. 

It is not always actionable to discharge 
into a stream waste or impure matter, but 
it is a question for the jury whether such 
use of it is, under the circumstances, rea¬ 
sonable, and as a general rule the same 
consideration would control as in case of 
obstructions of the water generally. It is 
necessary to take into consideration the 
character of the stream, its natural uses 
and the importance of the use proposed to 
be made of it by the party complained of 
and the extent and character of the injury 
to the other party. See Ang. Waterc. 9 140 
d. A riparian proprietor cannot use the 
water in such manner as to pollute the 
atmosphere, and it is no defence to an ac¬ 
tion for so doing that the injury was pub¬ 
lic in its character as affecting an entire 
community and that it was a subject of 
criminal indictment; 4 Ohio 833; and if 
such a condition of things cannot be rem¬ 
edied by action, equity will interfere to 
abate the nuisance; 21 N. J. Eq. 576; in 
all these cases where the injury is con¬ 
tinuous and irreparable so that an action 
for damages is notan adequate remedy,an 
injunction will be granted. See Injunc¬ 
tion. For a collection of cases in which 
injunctions have been granted, see Araer. 
A Eng. Dec. in Eq. 648, 653. 

The weight of authority is in favor of 
the dootrine that an action by the lower 
riparian owner will lie for the pollution of 
the stream by a discharge into it of refuse 
water from a mine, and that such action 
may be enjoined ; [1893] App. Cas. 691; 54 
N. J. Eq. 65, where it was expressly held 
that it was no defence, that the pollution 
was a natural and necessary result of min¬ 
ing operations prosecuted in the ordinary 
way. In this case the defendant was not 
a riparian owner. The decree was affirmed 
by the court of appeals in which Garrison, 
J., thus stated the conclusion: “Anon- 
riparian mine-owner may not artificially 
cause the injurious discoloration of a nat¬ 
ural water course, if, by the use of prac¬ 
ticable means within his knowledge and 
under his control, he may carry on his 
mining operations without injury to the 
right of others,—a paraphrase of the 
maxim, “ Sic utere tuo ut alienum non 
lada8. u 

In the English case cited, the general 
principle as laid down by the House of 
Lords in a much considered case was thus 
expressed: “ Every riparian proprietor is 
entitled to have the natural water of the 


stream transmitted to him, without sensi¬ 
ble alteration in its character or quality. 
Any invasion of this right, causing actual 
damage or calculated to found a claim 
which may ripen into an adverse right 
entitles the party injured to the interven¬ 
tion of the court.” 

The contrary doctrine was held in Penn¬ 
sylvania iu the case of Penn. Coal Co. 
v . Sanderson ; 113 Pa. 126; a decision 
which was criticised aDd expressly disap- 

f roved in both the above cases. The 
‘ennsylvania case had been twice decided 
otherwise; 86 Pa. 401; 94 id. 302; and 
these decisions were overruled in the third 
case by a bare majority of the court, Mer¬ 
curic. J., Gordon, and Trunkey, JJ., dis¬ 
senting. Referring to this, Lord Shand, 
in the English case last cited, says: “ This 
circumstance and the grounds 01 the judg¬ 
ment seem to me to be sufficient to deprive 
the case of any real weight.” One other case 
seems in a measure to follow the Pennsyl¬ 
vania case; Barnard v. Shirley, 135 Ind. 
537, where it was held that one who sinkB 
an artesian well on his own land, and uses 
the water to bathe the patients in a sani¬ 
tarium erected by him on said premises, is 
not liable to injunction and damages for 
allowing the water, after such use, to flow 
into a stream which crosses the land of an 
adjoining owner, and is the only natural 
and available outlet.” Of this case it is 
remarked: “There were, however, many 
features to distinguish this from the San¬ 
derson case, so that the adoption of the 
Language of the latter was unnecessary. 
In the first place, the pollution was slight; 
in the second, before the water reached 
the plaintiff’s premises, it was further de- 
fllea by passing through a city ; either of 
which would tend to defeat the claim, 
apart from all other considerations; ” 3 
Eng. A Am. Dec. in Eq. 652, by Henry 
Buad. 

The same writer draws attention to the 
fact that “even in Pennsylvania, the doc¬ 
trine of the Sanderson case is carefully 
limited to the natural drainage of the 
mine water ; and any other means of get¬ 
ting rid of it will be enjoined ; ” id., citing 
7 Kulp 493. See, also, 8 Atl. Rep. 620. 

The right of the lower riparian proprie¬ 
tor to have the use of the stream unim¬ 
paired, must be adjusted with due regard 
to the rights possessed by the upper ripa¬ 
rian owner to use the stream for the proper 
purposes, such as casting sewage or waste 
therein ; 74 N. Y. 841; 108 Mass. 208 ; 44 
N. H. 580; and the necessary result of the 
legitimate use of a stream for irrigation, 
manufacturing, and domestic purposes, 
will have a tendency, with the natural in¬ 
crease of population, to render the stream 
more Impure; see 110 Mass. 221 ; 118 Pa. 
126; ana the courts will not interfere by 
injunction with extensive manufacturing 
enterprises until satisfied from all the cir¬ 
cumstances that there is no adequate rem¬ 
edy at law, and that the failure to interfere 
will result in irreparable injury; 54 Pa. 
164; 67 id. 105. The pollution, by a prop¬ 
erly constructed city sewer, of a stream 
which is the natural drainage of the land on 
which the city is built, gives no right of 
action to a lower riparian owner whose 
mill property, constructed and operated 
before the building of the city, is injured 
thereby; 18 Ind. App. 482. A plaintiff 
was held entitled to recover damages where 
sewers constructed by a city, polluted a 
stream and the foul water found its way 
to the two springs of the plaintiff, and he 
was unable to obtain pure water by dig¬ 
ging wells, the whole underground supply 
being polluted; 162 Pa. 493. As a general 
thing the circumstances of each case must 
be considered by the court and the con¬ 
flicting interests, carefully and judiciously 
weighed, and no general rule can be 
framed which will afford a rule to be ap¬ 
plied by the courts in all cases as matter 
of law. The right to deposit in the stream 
must be settled as a question of reasonable 
use in the same way that courts deal with 
questions of diversion or obstruction ; 30 
Minn. 249; as to many uses of the water, 
either by common consent or other obvious 
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wash! e rations, settled rules have been 
established ; Redfleld, C. J., in 28 Vt. 458 ; 
many of these oases may be found col¬ 
lected in Gould, Waters g 820. See Laud. 

Where a municipal corporation was 
authorised by statute to construct sewers 
and discharge sewerage into the tide water 
it was held liable for damages, caused by the 
sewerage destroying the plaintiff's oysters, 
although the damage involved no physical 
taking of property ; 32 App. Div. N. \ . 406. 

One who had permission to use the water 
of a canal was held entitled to recover 
damages from a third person, who fouled 
the water so that the plaintiff's boilers 
were injured, the.action of the defendant 
having been without any authority ; 2 H. A 
N. 476; in a case in the Exchequer Cham¬ 
ber. although the judgment was reversed 
on other grounds, there was no dissent from 
the doctnne of the court below, “ that lie 
had no right to cause dirty water to flow 
on his neighbors' land without some special 
right to do so." but it was left doubtful 
whether the mere permission of the ripa¬ 
rian owner to take the water out of the 
stream was sufficient to authorize the 
action against the wrong-doer either for 
diverting or fouling ; 3 H. & N. 675. 

The pollution of Btreams has been the 
subject of extended legislation in England, 
which is embodied in the Rivers Pollution 
Prevention Act, 1870, which is of general 
application, and also various acts of local 
application, all of which, with notes and 
decisions are collected in Haworth on 
Rivers Pollution. 

POLYANDRY. The state of a woman 

who has several husbands; 

Polyandry is legalized only in Thibet. 
It is inconsistent with the law of nature. 
See Law of Nature. 


POLYGAMIST. A man or woman 
who, having contracted a polygamous 
marriage, and become the husband or wife, 
at one time, of two or more wives or hus¬ 
bands, maintains that relation and status. 
114 U. S. 16; Act of Mar. 22, 1882. See 
Bigamist ; Polygamy. 

POLYGAMY. The act or state of a 
person who, knowing that he has two or 
more wives, or that she has two or more 
husbands, marries another. 

It differs from bigamy. Com. Dig. Jus¬ 
tices (S 5); Co. 3d Inst. 88. 

But bigamy is now commonly used even 
where polygamy would be strictly correct; 

1 Russ. Cr. 186, n. On the other hand, 
polygamy is used where bigamy would be 
strictly correct; Mass. Gen. Stat. 1860, p. 
817. 

Every peifeon having a husband or wife 
living, who marries another, whether mar¬ 
ried or single, in a territory or other plaoe 
over which the United States has exclusive 
jurisdiction, is guilty of bigamy, and shall 
be punished by a fine of not more than 
five hundred dollars, and by imprisonment 
for a term of not more than five years; R. 
S. § 5352 ; 103 U. S. 304. 

An act of congress of March 3, 1887, was 
passed for the express purpose of the sup* 

f ression of polygamy in Utah Territory, 
t expressly annuls the act of territorial 
legislation which contravenes its pur¬ 
poses and provided for winding up the 
corporation in the territory’, known as the 
Church of Jesus Christ of the Latter Day 
Saints, and required the attorney-general 
to take proceedings for that purpose. The 
act contains elaborate provisions for ad¬ 
justing property interests involved in this 
change, ana providing severe penalties for 
violation of its provisions; U.8.R.8.1 Supp. 
568. This act was held constitutional; 1§8 
U. 8. 1; where it was also held that the 
pretence of religious belief cannot deprive 
congress of the power to prohibit poly¬ 
gamy and all other open offences against 
the enlightened sentiment of mankind. 

See Bigamy ; Religion. 


POLY G ARCH if. A term used to ex¬ 
press a government which is shared by 
several persons. 

PORT). A body of stagnant water; a 


pool. See Call. Sew. 103. 

Any one has a right to erect a fish-pond ; 
the fish in it are considered as real estate, 
and (tasa to the heir, and not to the ex¬ 
ecutor ; Ow. 20. Where land bounding on 
a lake or pond is conveyed, the grant ex¬ 
tends only to the water’s edge If it is a 
natural pond (some cases say to low-water 
mark ; 18 Pick. 261); but to the middle of 
the stream if it is artificial; Ang, Wat. 
Cours. § 41. See 8 Washb. R. P. 6th ed. 
*638. 

By the common law, fresh water lakes 
and ponds, except the great navigable 
lakes, belong to the owners of the soil 
adjacent, who own the soil usque ad Jilum 
aquae; 140 IT. S. 871. See 188 Mass. 364. 
See Lakes. W aters. 

PONE. (Lat. ponere, to put). In Eng¬ 
lish Practice. An original writ issuing 
out of chancery, for the purpose of remov¬ 
ing a plaint from an inferior court into the 
superior courts at Westminster. The word 
signifies “ put ”: put by gages, etc. The 
writ is called from the words it contained 
when in Latin, Pone per vadium et salvos 
plegios, etc.: put by gage and safe pledges, 
etc. See Fitxh. N. B. 09, 70 a ; Digby, 
Hist. R. P. 71. 

The writ of certiorari is now used in its 
place. 

PONEKDIS IN ASSISIS. An old 
writ directing a sheriff to empanel a jury 
for an assize or real action. Moz. A W. 
Law Diet.; Whart. Law Lex. 

PONENDUM IN B ALLIUM. A writ 
commanding that a prisoner be bailed in 
cases bailable. Whart. Law Lex.; Moz. A 
W. Law Diet. 

PORERDTTM BIGILLUM. A writ 
requiring justices to put tbeir seals to a 
bill of exceptions, aooording to Stat. West. 
2, 13 Ed. I. c. 81. Whart. Law Lex.; Moz. A 
W. Law Diet. 

PONERE (Lat.). To put. The word 
is used in the old law in various connec¬ 
tions, in all of which it can be translated 
by the English verb “ put.” See Glanv. 
lib. 2, o. 3. 

PON IT BE (Lat. puts himself). In 
English Criminal Practice. When the 
defendant pleads 44 not guilty,” his plea is 
reoorded by the officer of the court, either 
by writing the words 44 po sc,” an abbrevi¬ 
ation of the words ponit se super patriam 
(puts himself upon nis country), or, as at 
the central criminal court, non cul. 2 Den. 
C. C. 892. See Arraignment, 

PONTAGE. A contribution towards 
the maintenance, rebuilding, or repairs of 
a bridge. The toll taken for this purpose 
also bears this name. Obsolete. FI eta, 
lib, 4, c. 1, § 10. 

PONTIBU8 RKPARANDIS. An old 

writ directed to the sheriff commanding 
him to- charge one or more to repair a 
bridge. Cow.; Reg. Orig. fol. 153. 

POOL. A »>no.l1 lake of standing water. 

By the grant of a pool, it is said, both 
the land and water will pass ; Co. Litt. 6. 
Undoubtedly the right to fish, and prob¬ 
ably the right to use hydraulic works, will 
be acquired by such grant; 2 N. H. 259 ; 
Co. Litt. 5 ; Bac. Abr. Grants (H 8); Com. 
Dig. Grant (E A); 5 Cow. 210; Cro. Jao. 
150 ; 1 Ley. 44 ; Vaugh. 108. See Lake. 

A combination of stakes, the money de¬ 
rived from which goes to the winner. 146 
Mass. 208. See Gaming ; Horse Race. 

A commercial term used to indicate a 
contract between two competing railroad 
companies, whereby they agree to divide 
all their earnings over and above the 
amounts required for the payment of oper¬ 
ating expenses. 

f They have been held to be illegal; 6 So. 
Rep. (Lfc) 888 ; 61 N. H. 161 ; 55 id. 681; 
26 N, E. Rep. (Ind.) 159. See 1 J. ft R 
252 ; 2id. 69; 8 Ry. A Corp. L. J. 144. 

As a business term the word 44 pool,” as 
used in the phrase 44 real estate pool,” 
means no more than that oertain individ¬ 
uals are engaged in dealing in real estate 


as a commodity of traffic. 108 U. 8. 195. 
See Restraint of Trade. French Bool. 


POOLING AGREEMENT, 

s trai nt op Trade. 


See Rb- 


POOR. Destitute ; helpless and in ex¬ 
treme want; 62 N. W. Rep. (Wis.) 444 ; so 
completely destitute of property as to re¬ 
quire assistance from the public. 14 Kan. 
421. A trust for the benefit of the poor 
does not generally include those receiving 
parochial relief; 8 Biss. 395; 1 Jarm. 209 ; 
but a trust for the benefit of poor boys was 
held not confined to those who required 
parish relief ; 31 L. J. Ch. 810. See Char¬ 
itable Uses ; Legacy. 


POOR DEBTORS. By the constitu¬ 
tion of the several states and territories, or 
by the laws which exist for the relief of 
poor debtors, it is provided in general terms 

that there shall be no imprisonment for 
debt. But this is usually qualified by pro¬ 
visions for the arrest of debtors in certain 
enumerated cases of fraud. The statutes 
in the different states are very similar, 
and as a rule, require the creditor to make 
affidavit that the debtor is about to remove 
some of his property out of the jurisdiction 
of the court with intent to defraud his 


creditors, or that, for the same reason, he 
is about to dispose or has dispoeed of his 
property, or that he is fraudulently conceal¬ 
ing it; or that the debt, concerning which 
suit is brought, was fraudulently con¬ 
tracted. Suoh in general is the law in 
most of the states and territories. 

A classification of the states shows that 
there are constitutional provisions that 
there shall be no imprisonment for debt in 
Indiana, Minnesota, Kansas, Maryland, 
North Carolina, Missouri, Texas, Oregon, 
Nevada, South Carolina,Georgia, Alabama, 
Mississippi, and Florida ; that there shall be 
none in any civil action on mesue or final 
process in Ohio, Iowa, Nebraska, Tennes¬ 
see, Arkansas, California, Oregon, and Ari¬ 
zona ; or in any action or judgment founded 
on contract in New Jersey, Michigan, and 
Wisconsin. In Vermont, Rhode Island, 
Pennsylvania, Illinois, Kentucky, and Col¬ 
orado, the provision is that no person shall 
be imprisoned for debt in any civil action 
when he has delivered up his property for 
the benefit of creditors in the manner pre¬ 
scribed by law ; 1 Stixns. Am. Stat. L. §80. 

Subject to these constitutional provisions 
the subject is regulated in most states by 
general statutes which should be consulted 
with respect to any particular case. 

It may be stated generally that the ob¬ 
ject of such statutes is to induce the de¬ 
fendant to pay tho debt, give security, or 
take advantage of the insolvent laws or of 
some enactments made especially for the 
relief of poor debtors. It follows therefore 
that in most of the states a person under 
arrest for debt may obtain his release in any 
of these ways. A poor debtor is of course 
usually compelled to resort to one of the 
two last mentioned, and, although the pro¬ 
ceedings differ in the different states, yet 
as & rule he is released upon delivering his 
property to a trustee, or taking oath that 
he nas not more than ten or twenty dollars 
above the amount exempted by statute in 
the particular state in which he is confined. 

In a few states the rule that there shall be 
no imprisonment for an ordinary contract 
debt is strictly adhered to.. In Tennessee a 
debtor may be imprisoned in criminal ac¬ 
tions, and in Missouri for th9 non-payment 
of fines or penalties imposed by law. So he 
may be imprisoned for fraud in civil or 
criminal actions in Vermont, Rhode Island, 
New Jersey, Pennsylvania, Ohio, Indiana, 
Illinois. Michigan, Iowa, Minnesota, Kan¬ 
sas, Nebraska, North Carolina, Kentucky, 
Arkansas,California,Oregon, Nevada, Colo¬ 
rado, South Carolina, Florida, and Arizona. 
In Georgia and Louisiana the legislature 
has power to provide for the punishment of 
fraud, and for reaching property of the 


aeotoroonceaiea irom me c realtors. ueDt- 
ors may be imprisoned in Oregon if ab¬ 
sconding ; in Nevada, in cases of libel or 
slander; in Colorado and California, in 
actions of tort, and in the latter state also 
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for malicious mischief; in Minhi gan and 
Arizona for breach of trust or moneys col¬ 
lected by public officers, or in any pro¬ 
fessional employment; 1 Stims. Am. mat. 
L§ 80. 

Women are not subject to arrest as debt¬ 
ors in North Carolina, Rhode Island, South 
Carolina, Vermont, Pennsylvania, New 
Jersey, New Hampshire, District of Colum¬ 
bia. See Insolvency ; Insolvent. 

POOH LAW BOABD. A govern¬ 
ment board appointed by statute 10 & 11 
Viet. c. 109, to take the place of poor law 
commissioners, who had general manage¬ 
ment of the poor and the funds for their 
relief. The poor law board is now super¬ 
seded by the local government board, es¬ 
tablished under 84 & 85 Viet. c. 70; 3 
Steph. Com. 49 ; Moz. A W. 

POOH HATE. A rate levied by 
church authorities for the relief of the 
poor. 

POPE. The bishop of Rome and liead 
of the Roman Catholic church. He is 
elected by certain officers called cardinals, 
and remains in power during life. In the 
9th Collation or the Authentics it is de¬ 
clared the bishop of Rome hath the first 

Elace of sitting in all assemblies, and the 
ishop of Constantinople the second. Rid¬ 
ley, Civ. & Eccl. L. pt. 1, c. 8, § 10. 

“ It does not appear neoessary that a 
Pope be selected eitner from the ranks of 
the Cardinals or that he be in Orders,” 
1 Ha Heck, Int. L., Baker's ed. 104. 

The Catholic powers concede the prece¬ 
dency to the Pope as the visible head of 
the church: but Russia and Turkey and 
the Protestant states of Europe consider 
him only as the bishop of Rome, and a sov¬ 
ereign prince, although since September 
20, 1870, he has been dispossessed of sub¬ 
stantially all his territory. By the Italian 
decree of May 13, 1871, he is guaranteed 
his sovereign rights and other immunities 
by Italy, but he has refused to accept this 
decree. He maintains diplomatic relations 
with France and some other Catholic 
states ; id . 1 18. See Papacy. 

POPULAR ACTION. An action 
given by statute,to any ono who will sue 
for the penalty. A qui tam action. Dig. 
47.23. 1. 

POPULAR SENSE. The sense in 
which a subject is understood by those 
conversant therewith. 1 Ex. D. 248. 

POPULAR USE. The occasional and 
precarious enjoyment of property by the 
members of society in their individual ca¬ 
pacity, without the power to enforce such 
enjoyment according to law. 18 Cal. 238. 

POPULARITY CONTEST. A 

scheme commonly called a “popularity con¬ 
test" whereby it was announced that persons 
paying for subscriptions to the newspaper, 
or for advertising therein, were to be given 
a certain number of votes for each dollar bo 
paid, and the holder of such votes had the 
privilege of naming a candidate, and of cast¬ 
ing these votes for such candidate, or for 
one already named ; and the candidate ob¬ 
taining the largest number of votes was to 
receive a prize, is not a lottery. 159 Ky. 
83, 166 S. W. 794. 

FOPUXJS CIT U M (Lat.). An act of 
the commons; same as plebiscitum . Ains¬ 
worth, Diet. 

A law passed by the whole people assem¬ 
bled in comitia centuriata % and at the pTO- 
posal of one of the senate, instead of a 
tribune, as was the case with a plebiscitum. 
Tayl. Civ. Law 178; Mackeldey, Civ. Law 
§26. 

PORCH. A portico ; a shelter in front 
of a door. 148 Mass. 584. 

PORT. A place to which the officers 
of the customs are appropriated, and which 
includes the privileges and guidance of all 
members ana creeks which are allotted to 
them. 1 Chitty, Com. Law 726; Postle- 
waith, Com. Diet. According to Dalloz, a 
port is a place within land, protected 
against the waves and winds and affording 


bo vessels a place of safety. By the Ro¬ 
man law a port is defined to be locus con - 
clutusquo importantur merces et unde ex¬ 
port aruur. Dig. 50.16.59. flee 7 Mart. La. n. 
s. 81. In the revenue laws it is synonymous 
with district, when the limits of the port 
and district are the same; 3 Mass. 153. 
As used in the R. 9. § 4347 it means any 
place from which merchandise may be 
shipped. 

A port differs from a haven, and includes 
something more. First , it is a place at 
which vessels may arrive and discharge or 
take in their cargoes. Second, it compre¬ 
hends a ville, city, or borough, called in 
Latin caput corpus , for the reception of 
mariners and merchants, for securing the 

?;oods and bringing them to market, and 
or victualling tne ships. Third, it is im¬ 
pressed with its legal character by the 
civil authority. Hale, de Portibus Mar. 
c. 2; 1 Hargr. Tracts 46. 73; Bac. Abr. 
Prerogative (D 5) ; Com. Dig. Navigation 
(E); Co. 4th inst. 148 ; C&Uis, Sew. 56 ; 2 
Chitty, Com. L. 2 : Dig. 50. 16. 50 ; 43. 12.1. 


make the port of destination the port of 
discharge; 5 Mas. 414. Bee, further, 2 
Cliff. 4; 1 Sprague 485; 18 Law Rep, 94. 

PORT RISK. A risk upon a vessel 
whilst she is lying in port and before she 
has taken her departure on another voy¬ 
age. 71 N. Y. 459. 

PORT SANITARY AUTHORITY. 

Scr Sanitary Authorities. 

PORT TOLL The toll paid for bring¬ 
ing goods into a port. 

PORTATICA (L. Lat.) In English 
Law. The generic name for port duties 
charged to ships. Hargr. Law Tracts 64. 

POBTENTA IN LEGE (Lat.) 
Monstrosities in law; unheard of positions. 

PORTER. The name of an ancient 
English officer who bore or carried a rod 
before the justices. The door-keeper of 
the English parliament also bears this 
name. 


13 ; 47. 10. 15. 7 ; 39. 4. 15. 

The exact meaning of the term was 
much considered by Lord Esher, M. R., in 
15 Q. B. D. 580. He held that it was not 
usually the legal port as defined by acts of 
Parliament, but, “a place of safety for the 
ship and goods, whilst the goods are being 
loaded and unloaded"; that there never 
would be a port in the ordinary business 
sense of the word, unless there was some 
element of safety in it for the 6hip and 
goods, and that nothing was more certain 
to be such a port than a natural port; that 
a natural port was “a place in which the 
conformation of the land with regard to 
the sea is such that, if you get your ship 
within certain limits, she is in a place of 
safety for loading and unloading " ; that any 
place at which the loading and unloading 
took place might safely be inferred to be 
within “the port," as understood by the 
parties; that beyond the place of loading 
and unloading, the port would extend to 
any further space over which the court au¬ 
thorities were in the habit of exercising 
“ port discipline.” 

InL. R. 4 Ex. 238, 245, Byles. J., said: 
44 The passage from Lord Hale, de Portibus 
Maris (ch. 2, p. 46), shows that the limits 
of a port may depend on the existence of 
wharves, quays, buildings, and other con¬ 
veniences. It may accordingly, from time 
to time, vary and increase with the increase 
of population and of buildings. Lord Hale 
further says: “The port of London 
anciently extended to Greenwich in the 
time of Edward I. and Gravesend is a 
member of it. The extent of a port there¬ 
fore after a lapse of years may become a 
question of fact." 

In the same case below the meaning of 
44 port ” generally was considered by Mar¬ 
tin, B.; L. R. 3 Ex. 330, 345. See Home 
Port. 

PORT OP DELIVERY. This is some¬ 
times used to distinguish the port of un¬ 
lading or destination, from any port at 
which the vessel touches for other pur¬ 
poses. 2 Mas. 319. 

PORT OP DEPARTURE. As used 
in the United States statutes requiring a 
ship to procure a bill of health from the 
consular officer at the place of departure, 
it is not the last port at which the ship 
stops while bound for the United States, 
but the port from which she cleared. 61 
Fed. Rep. 986. 

PORT OF DESTINATION. As used 
in a time policy, the phrase has been held 
to mean any foreign port to which the 
vessel may be destined during the voyage, 
as well as her home port, and to include 
any usual stopping place for lading or un¬ 
lading cargoes. 12 Gray 501. 

PORT OF DISCHARGE. The place 
where the substantial part of the cargo is 
discharged has been held to be such, al¬ 
though done with the intent to complete 
the discharge at another basin. 104 Mass. 
510. Some canto must be discharged to 


One who is employed as a common car¬ 
rier to carry goods from one place to an¬ 
other in the same town is also called a 
porter. Such person is, in general, an¬ 
swerable as a common earner. Story, 
Bailm. § 496. 

See Intoxicating Liquor. 

PORTGREv E(from Sax. qerefa, reeve 
or bailiff, and port). A chief magistrate 
in certain maritime towns. The chief 
magistrate of London was anciently so 
called, as appears from a charter of king 
'William I. Instead of this portgreve of 
London, the succeeding king appointed 
two bailiffs, and afterwards a mayor. 
Camden, Hist. 325. 

PORTION. That part of a parent's 
estate, or the estate of one standing in loco 
parentis , which is given to a child. 1 
Vern. 204. See 8 Com. Dig. 589 ; 18 Viner, 
Abr. 432; 1 Belt, Suppl. Yee. 84, 58, 803; 
2 id. 46; 108 Pa. 187; 54 Ala. 240. 

The part, share, or division, made for a 
child by the parent. 188 I1L 541. 

PORTION DISPONXBLE. In 
French Law. The part of a person's 
estate which he may bequeath to others 
than his natural heirs. A parent having 
one legitimate ohild may dispose of one- 
half only of his property ; leaving two, 
one-third only ; and leaving three or more, 
one-fourth only; and it matters not 
whether the disposition is inter vivos t or 
by will. See Legitime. 

PORTIONTBTJ8. Is properly em¬ 
ployed to mean a portion or the tithes of 
one parish claimed by the rector of an¬ 
other parish. 4 01. & F. 1. 

PORTORIA (Lat.). In Civil Law. 
Duties paid in ports on merchandise. 
Code 4. 61. 3. Taxes levied in old times 
at city gates. Tolls for passing over 
bridges, vicat, Voc. Jur.; Spelman, Gloss. 

PORTRAIT. A picture of a person 
painted from life or from reasonable ma¬ 
terials, if there are such, from which a 
likeness can be framed; or a picture 
painted after a man's death and meant to 
represent him. If there iB nothing afford¬ 
ing the materials for theportrait, it is com¬ 
pletely an ideal one ana cannot properly 
be called a portrait; Lord Lyndhurst, in 
14 L. J. Ch. 78. 

PORTS ALBS. Auctions were an¬ 
ciently so called, because they took place 
in ports. 

PORTS ORA, or PORTSOKEN. 

Any place within the jurisdiction of a city. 
Cowell. 

POSITIONS. When the pleadings were 
completed, each of the parties, if he wished 
to examine hie adversely, prepared a detailed 
statement in writing of tne facta in support 
of his own pleadings, so far as he supposed 
them to be within the knowledge of his 
adversary. This statement was divided 
into paragraphs, which were numbered, and 
each paragraph was called a position 
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(po«fw\ and hence the document as a whole 
was called position*. It was brought into 
court and submitted to the judge, and then 
used by him as the basis of hie examination. 
He framed oral questions upon them, and 
required the examinee to answer as to every 
point slated in the positions, but did not 
require him to go any further, or into any 
more detail than the positions did. The 
positions were answered separately, as if 
they had been a series of interrogatories. 
The answers were reduced to writing, and 
when completed, sworn to, and filed, a copy 
was furnished to the party who had exhibited 
the positions; and who was thus enabled 
to learn how much of his case he must prove 
by witnesses, for he had no occasion to 
examine witnesses as to anything admitted 
by his adversary, such admissions being 
conclusive. Langdell, Pleadings in Eccle- 
tical Courts, f 15. 


£Q01‘nVK. Express ; absolute ; not 
doubtful. This word is frequently need in 
composition. 

POSITIVE CONDmOH. One in 
which the thing which is the subject of it 
mast happen : as, if I marry. It Is opposed 
to a negative condition, which is where 
the thing which is the subject of it mturf 
not happen : as, if I do not marry. 

POSITIVE EVIDENCE. That which, 
if believed, establishes the truth or false- 
hood of a fact in issue, and does not arise 
from any presumption. It is distinguished 
from circumstantial evidence. 8 Bouvier, 
Inst. n. 3057. See Violent Presumption. 

POSITIVE FRAUD. See Fraud. 

POSITIVE LAW. Law actually or- 
darned or established, under human sanc¬ 
tions, as distinguished from the law of 
nature or natural law, which comprises 
those considerations of justice, right, and 
universal expediency that are announced 
bv the voice of reason or of revelation. 
Municipal law is chiefly, if not essentially, 
positive ; while the law of nations has been 
deemed by many of the earlier writers as 
merely an application of the law of nature. 
That part of the law of nations which rests 
on positive law may be considered in a 
threefold point of view:—1. The universal 
voluntary law, or those rules which be* 
oome law by the uniform practice of na¬ 
tions in general, and by the manifest utility 
of the rules themselves; 2. The customary 
law, or that which, freon motives of 9 on- 
renience, has, by tacit but implied agree¬ 
ment, prevailed, not necessarily among all 
nations, nor with eo permanent a utility 
as to become a portion of the universal 
voluntary law, but enough to have ac¬ 
quired a prescriptive obligation among cer¬ 
tain states so situated as to be mutually 
benefited by it. 1 Taunt. 241; 3. The con¬ 
ventional law, or that which is agreed be¬ 
tween particular states by express treaty, a 
law binding on the parties among whom 
such treaties are in force. 1 Chitty, Com. 
Law 28 . Bee Law. 

POSITIVI JURIS (L. Lat.). Of 
positive law. See Positive Law. 

POSSE. This word is used substan¬ 
tively to signify a possibility. For ex¬ 
ample, such a thing is in posse, that is, 
such a thing may possibly be. When the 
thing is in being, tne phrase to express it 
is, in esse. 

POSSE COMXTATU8 (lat.). The 
power of the county. 

The sheriff, or other peace officer, Haw 
authority by the common law, while act¬ 
ing under the authority of the writ of the 
United States, commonwealth, or people, 
as the case may be, and for the purpose of 
preserving the public peace, to call to his 
aid the posse comitatus ; 1 Bin. Com. 848. 

But with respect to writs which issue in 
the first instance to arrest in civil suits, or 
on mesne process, the sheriff is not bound 
to take the posse comitattis to assist him in 
the execution of them; though he may, if 
he pleases, on anticipated, or actual resist¬ 
ance to the execution of the process ; Co. 


Sd Inst. 183; Co. 3d Inst. 161 ; 10 Johns. 
86; 8 Jones N. C. 830. 

Although the sheriff is not bound upon 
a oapias ad respondendum to take the 
posse ooMitohu, it has been held to be his 
duty to do so if he has any reason to antic¬ 
ipate resistance; nor can it be said to be 
a hardship on the sheriff that he should be 
bound to provide against resistance; 12 
Jurist 1062 ; Winst. 144. And likewise 
with reference to a oapias ad satisfacien¬ 
dum ; 90 Ga. 698; and he cannot, in an 
action for escape, plead that the prisoner 
was rescued; id. 

Having the authority to call in the as¬ 
sistance of all citizens, he may equally re¬ 
quire that of any individual; but to this 
general rule there are some exceptions; 
persons of infirm health, or who lack un¬ 
derstanding, minors under che age of fif¬ 
teen years, women, and perhaps some 
others, it seems, cannot be required to 
assist the sheriff, and are, therefore, not 
considered as a part of the power of the 
cOunty ; Viner, Abr. Sheriff (B). 

A refusal on the part oT an individual 
lawfully called upon to assist the officer in 

S utting down a riot is indictable ; 1 Carr. 

\ M. 814. In this case will be found the 
form of an indictment for this offence. 

Although the sheriff is acting without 
authority, yet it would seem that any per¬ 
son who obeys his command, unlees aware 
of that fact, will be protected ; 84 Vt. 66. 

An individual not called upon by the 
sheriff to lend his aid does so at his peril; 
5 Tex. App. 60. In a case where the de¬ 
fendant assisted a sheriff’s officers in exe¬ 
cuting a writ of replevin without their 
solicitation, the oourt held him justified in 
so doing; 2 Mod. 244; see 78 Me. 373; 19 
Am . Deo. 122; Bac. Abr. Sheriff (N) ; 
Ham m. N. P. 68 ; 6 Whart. 487. See Sher¬ 
iff ; Peach. 

POSSESS. A warehouse cannot be 
said to “possess" liquor, within the meaning 
of § 25 of the National Prohibition Act, 
which holds such liquor in storage for its 
lawful owner solely and in good faith for the 
purpose of preserving and protecting it until 
it snail be consumed by tne owner and his 
family or bona fide guests. 254 U. S. 91. 

POSSESSED. This word is applied to 
the right and enjoyment of a termor, or a 
person having a term, who is said to be 
1, ana not seised. Bac. Tr. 335; 


Poph. 76; 


^ph. 76 ; Dy. 869. It is sometimes synon- 
ymoos with 44 seised " ; 89 Ga. 632. 

“ Possessed ” is a variable term in the law, 
and has different meanings as it is used in 
different circumstances. It sometimes im¬ 
plies a temporary interest in lands ; as we 
say a man is possessed, in contradistinc¬ 
tion to being seised. It sometimes implies 
the corpora! having; as we say a man is 
seised and possessed. But it sometimes 
implies no more than that one has a prop¬ 
erty in a thing; that he has it as owner ; 
that it is his; 44 Mich. 603. 

POS8ES8IO (Lat ). In Civil Law. 
The detention of a thing: divided into— 
first, natural, or the naked detention of a 
thing, without intention to acquire owner¬ 
ship ; second , civil, or the detention of a 
thing to which one has a right, or with in¬ 
tention of acquiring ownership. Gein. 
Xlem. Jur. Civ. § 1288; Mackeldey, Civ. 
Law §210. 

In Old English Law. Possession; 
seisin. Law Fr. A Lat. Diet. ; 2 Bla. Com. 
227; Bracton, lib. 2, o. 17 ; Cowell, Posses¬ 
sion. But eeisina cannot be of an estate 
less than freehold; possessio can. New 
England Sheriff 141 ; 1 Mete. Mass. 460 ; 6 
id. 489. 

POSSESSIO FRATRIS (Lat. the 
brother’s possession). A technical phrase 
applied in the English law relating to de¬ 
scents, to denote the possession by one in 
such privity with a person as to be con 
side red the person’s own possession. 

By the common law, the ancestor from 
whom the inheritance was taken by descent 
must have had actual seisin of the lands, 
either by his own entry, or by the posses¬ 


sion of his own or his anoestor’s lessee for 
▼ears, or by being in the receipt of rent 
from the lessee of the freehold. But there 
are qualifications as to this rule, one of 
which arises from the doctrine of possessio 
fratris. The possession of a tenant for 
years, guardian, or brother is equivalent 
to that of the party himself, and is termed 
in law possessio fratris; Littl. sect. 8 ; Co. 
Lltt. 15 a ; 8 Wills. 616 ; 7 Term 886. 

In Connecticut, Delaware, Georgia, Mas¬ 
sachusetts, New Jersey, New York, Ohio, 
Pennsylvania, Rhode Island, South Caro¬ 
lina, Virginia, and probably in other states, 
the real and personal estates of intestates 
are distributed among the heirs without 
any reference or regard to the actual seisin 
of the anoestor ; Reeve, Deso. 877 ; 4 Maas. 
467 ; 3 Day 166; 2 Pet. 69. In Maryland, 
New Hampshire, North Carolina, ana Ver¬ 
mont, the doctrine of possessio fratris, it 
seems, still exists ; 2 Pet. 626; Reeve, Deisc. 
877 ; 4 Kent 884. 

POSSESSIONT. The detention or en¬ 
joyment of a thing which a man holds or 
exercises by himself, or by another who 
keeps or exercises it in his name. 

By the possession of a thing we always * 
conceive the condition in which not onlv 
one’s own dealing with the thing is physi¬ 
cally possible, but every other person’s 
dealing with it is capable of being excluded. 
Thus, the seaman possesses his ship, but 
not the water in whioh it moves, although 
he makes each subserve his purpose. 

It expresses the oloaest relation that oan 
exist between a corporeal thing and the 
person who possesses it, implying an actual, 
physical contact, as by sitting or standing 
upon a thing; 109 N. C. 67. 

Actual possession exists where the thing 
Is in the immediate occupanoy of the party. 

8 Dev. 34. 

Constructive possession is that which ex¬ 
ists in contemplation of law, without actual 
personal occupation. 11 Vt. 129. And see 
l Me Lea q 214, 265 ; 2 Bla. Com. 110. 

In order to oompleto a possession, two 
things are required: that there be an oc¬ 
cupancy, apprehension, or taking ; that the 
taking be with an intent to poesess (animus 
hence persons who have no 
as children and idiote, cannot 
possess or acquire possession; Pothier; 
Etienne. See 1 Mer. 868; Abb. Sh. 9. But 
an infant of sufficient understanding may 
lawfully acquire the possesion of a thing; 
Mitch. R. E. 269. 

Proof of the possession of property is 
commonly said to be prima facie evidence 
of title to it; and this is so with respect to 
land, in whioh case it has been held that 
proof of possession is sufficient evidence of 
title to maintain an action against a powder 
company for damages caused by an explo¬ 
sion ; 58 Fed. Rep. 152. This particular 

Shrase that possession is prima facie evi- 
ence of title has been very much criticised 
by Sir Frederick Pollock, who says that 44 it 
would be less intelligible at first sight, but 
not less correct to say that in the developed 
system of common-law pleading and pro¬ 
cedure as it existed down to the middle of 
this century, proof of title was evidence 
only of a right to poesess.” Poll. Torts 817. 
Under the common-law forms of action, 
possession was of the utmost importance 
and was rather to be considered than owner¬ 
ship. 44 An owner in possession was pro¬ 
tected against disturbance, but the rights 
of au owner out of possession were obscure 
and weak. To this day it continues so with 
regard to chattels. For many purposes the 
true owner of goods is the person, and the 
only person, entitled to immediate posses¬ 
sion.' 1 Poll. Torts 816. 

Commenting on the suggestion some¬ 
times made that there is no doctrine of pos¬ 
session in our law, the same author says: 
44 The reason of this appearance, an appear¬ 
ance capable of deceiving even learned 
persons, is that possession has all bat swal¬ 
lowed up ownership; and the rights of a 
possessor, the one entitled to possess, have 
all but monopolized the very name of prop¬ 
erty.” Id. 817. 

44 Legal possession does not necessarily 
coincide other with actual physical oon- 
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trol...» or with the right to possess (con¬ 
stantly called property in our books}, and 
it need not have a rightful origin-” Id. 8X8. 
“ The common law, when it must choose 
between denying legal possession to the 
persons apparently in possession and attri¬ 
buting it to a wrongdoer, generally prefers 
the latter course. In Roman law there is 
no such general tendency, though the re¬ 
sults are often similar.” Id. 810. 

Judge Holmes considers possession a con¬ 
ception only less important than contract, 
and he contends that the English Bystem is 
far more oivilized than the Roman. He 
seeks to answer the question which presents 
so much difficulty to German philosophers: 
** Why is possession protected by the law 
when the possessor is not also an owner ? ” 
His reply is that ** possession is to be pro¬ 
tected because a man by taking possession 
of an object has brought it within the 
sphere of his will; he has extended his 
personality into or over that object.” 
Holmes, Com. Law 207. “ Rights of 

ownership are substantially the same as 
those incident to possession. ... The 
owner is allowed to exclude all and is ac¬ 
countable to no one; the possessor isallowed 
to exclude all but'.one and is accountable 
to no one but him." Id. 246. See Holmes, 
Common Law, Lect. 6 ; Pollock, Torts, 5th 
ed. ch. 0; F. W, Maitland in 1 Law Quart. 
Rev. 824 ; 2 id. 481. 

A very high degree of legal protection is 
accorded to one lawfully in possession and, 
whether its origin is rightful or not, a 
stranger cannot be heard in opposition to 
it. The true owner may be heard, but an 
intruder never. It is said, however, that 
the bald proposition that possession is a 
good title against a wrongdoer is inac¬ 
curate, if stated entirely without a qualifi¬ 
cation, and that the true limits of the bare 
possessor's right to recover damages for in¬ 
terference with his possesion are : 1. If 
the defendant cannot show who the true 
owner is, the bare possessor may recover 
the same measure of damages as if lie were 
the true owner, though he may be liable 
over to the latter. 2. Where the true 
owner is shown, the bare possessor cannot 
recover the value of the goods taken or the 
diminution in their value, or for injury, 
unless he is liable. 3. Whether the true 
owner bp shown or not, the possessor may 
recover damages for the taking or trespass, 
nominal or substantial, as the taking is or 
is not attended with aggravation. 7 Law 
Quart. Rev. 242. 

Possession in the Roman law is the sub¬ 


ject of an extended discussion by a writer 
m 3 Law Quart. Rev. 32, who takes issne 
with Judge Holmes* treatment of that 
subject, as to which he says, that although 
the differences between the two systems 
are very striking, Judge Holmes treats the 
civilians with scant respect, although “ the 
knowledge he shows of their rignts proves 
that he has himself by no means neglected 
them and we shall not be far wrong in fol¬ 
lowing his practice rather than his precept.** 

Failure to take possession is sometimes 
considered a badge of fraud, in the transfer 
of personal property. See Sale; Mortgage. 

.Possession or real property will be pre¬ 
sumed to accompany ownership until the 
contrary is proved; and constructive pos¬ 
session consequent upon legal ownership is 
sufficient as against mere trespassers ; 120 
U. S. 605. Long continued possession and 
use of real property creates a presumption 
of lawful origin ; and this presumption need 
not rest upon belief that a conveyance was 
in point of fact executed ; 120 U. 3. 584. 
See Adverse Possession : Limitations. 


In Louisiana. Civil possession exists 
when a person ceases to reside in a house 
or on the land which he occupied, or to de¬ 
tain the movable whioh he possessed, but 
without intending to abandon the posses¬ 
sion. It is the detention of a thing by 
virtue of a just title and under the convic¬ 
tion of possessing as owner. La. Civ. Code, 
art. 3392, 8394. 

Natural possession is that by which a 
man detains a thing corporeal; as. by oc¬ 
cupying a house, cultivating ground, or re¬ 


taining a movable in his possession. Natural 
possession is also defined to be the corporeal 
detention of a thing which we possess as 
belonging to us, without any title to that 
possession, or with a title which is void. 
La. Civ. Code, art. 3391, 3393. 

Possession applied properly only to cor¬ 
poreal things, movables and immovables. 
The possession of incorporeal rights, Buch 
as servitudes and other rights of that 
nature, is only a quasi- possession, and ib 
exercised by a species of possession of 
which these rights are susceptible. Id. art. 
3395. 

Possession may be enjoyed by the pro¬ 
prietor of the thing or by another for him : 
thus, the proprietor of a house possesses it 
by his tenant or farmer. 

To acquire possession of a property, two 
things are requisite: the intention of 
possessing as owner ; the corporeal posses¬ 
sion of the thing. Id. art. 8399. 

Possession is lost with or without the 
consent of the possessor. It is lost with his 
consent—when he transfers this possession 
to another with the intention to divest him¬ 
self of it; when he does some act which 
manifests his intention of abandoning pos¬ 
session : as, when a man throws into the 
street furniture or clothes of which he no 
longer chooses to make use. Id. art. 8411. 
A possessor of an estate loses the possession 
against his consent—when another expels 
him from it, whether bv force in. driving 
him away, or by usurping possession dur¬ 
ing his absence, and preventing him from 
re-entering; when the possessor of an es¬ 
tate allows it to be usurped and held for a 
year, without during that time having done 
any act of possession or interfered with the 
usurper’s possession. Id. art. 3412. 

In Criminal Law. In some states it is 
made a criminal offence to have possession 
of burglars* tools with intent to use them 
for the purpose for which they were in¬ 
tended. Under such statutes it was held 
(1) that it is sufficient to allege in the in¬ 
formation possession with the intent to 
break open places of deposit in general and 
take property, without specifying any par¬ 
ticular place or property. (2) That where 
the defendant was found with the tools 
concealed about hie person while stealing 
a ride on a mil way and he testified that he 
found the tools, it was proper to refuse to 
take the case from the jury. (3) Where 
the only evidence produced by the state 
was the concealment of the tools on the 
person, and there was no evidence that the 
defendant had been convicted of theft, the 
application to him in argument by the 
prosecuting attorney of the term thief, fol¬ 
lowed by a ruling by the court that the as¬ 
sertion was warranted by the evidence, 
was ground for reversal; 91 Wis. 552. 

See Recent Possession op Stolen Prop¬ 
erty. 


it yields in its present condition,—such acts, 
being continued and uninterrupted, will 
amount to actual possession, ana, if under 
color of title, or claim of right, will be 
adverse.” 260 U. S. 433. 

See Actual Possession ; Constructive 
Possession. 

The word “possession” is more or less 
ambiguous, ana is interchangeably used to 
describe Doth actual and constructive 
possession which often so shade into one 
another that it is difficult to say where one 
ends and the other begins. Custody may be 
in the servant and possession in the master * 
nr title and right of control may be in one ana 
the property within the protection of the 
house of another. (7 Cush. 487, 489.) So 
that, as pointed out by Pollock and Wright 
in their work on the subject, controversies 
arising out of mixed possession have inevita¬ 
bly led to many subtle refinements in order 
to determine the rights of conflicting clai¬ 
mants, or to lay the proper charge of owner¬ 
ship in prosecution for larceny of goods 
belonging to one in the custody of another 
or found by the defendant. 232 U. S. 67. 

POSSESSION MONET. An allow¬ 
ance to oue put in possession of goods taken 
under writ of fieri facias . Holthouse, 
Dlot. 

POSSESSION, WRIT OF. See Ha¬ 
bere Facias Possessionem. 

POSSESSOR. He who holds, detains, 
or enjoys a thing, either by himself or liis 
agent, whioh he olaims as his own. 

In general, the possessor of personal chat¬ 
tels is presumed to be the owner; and in 
oase of real estate he has a right to reoeive 
the profits until a title adverse to his pos¬ 
session has been established, leaving him 
subject to an action for the mesne profits. 
See Bona Fide Possessor. 

POS8ESSORT. Relating to posses¬ 
sion ; founded on possession ; contemplating 
or claiming possession. 

POSSESSORY ACTION. In Old 
English Law. A real action, in which 
the plaintiff, called the demandant, sought 
to recover the possession of laud, tene¬ 
ments, and hereditaments. On account of 
the great nicety required in its manage¬ 
ment, and the introduction of more expe¬ 
ditious methods of trying titles by other 
aotions, it has been laid aside. Finoh, 
Laws 257. 

In admiralty law the term is still in use. 
See Petitions. 

In Lo uisian a. An action by whioh one 
olaims to be maintained In the possession 
of an immovable property, or of a right 
upon or growing out of it, when he has 
been disturbed; or to be reinstated to that 
possession, when he has been divested or 
evicted. 2 La. 227, 254. 


In International Law. As indicating 
political control, a possession means the 
same as a colony. It was so used in the 
treaty of 1897, between the United States 
and Great Britain, which failed to rdoelve 
the approval of the senate. 

Of Land. What will constitute posses¬ 
sion of land depends largely upon its charac¬ 
ter, condition and the use to which it is 
adapted. It is not necessary to constitute 
actual possession that there should be an 
enclosure or any physical or visible occu¬ 
pancy of every part of the land. As said by 
the Supreme Court of Iowa. 25 Iowa, 177, 
isi. 

“Possession of land is the holding of and 
exclusive exercise of dominion over it. It is 
evident that this is not, and cannot be, 
uni form in every case, and that there may 
be degrees in the exclusiveness even of the 
exercise of ownership. The owner can not 
occupy literally the whole tract,—he cannot 
have an actual pedis possessis of all, nor hold 
it in the grasp of his hands. But this can 
not always be done, yet he may hold the 
possession in fact of unincloeed land, by the 
exercise of such acta of ownership over it 
as are necessary to enjoy the ordinary use 
of which it is capable, and acquire the profits 


In Sootoh Law. An action by which 
the possession of heritable or movable 
property may be recovered and tried. An 
action of molestation is one of them. 
Paterson, Comp. § 1058, n. 

POSSESSORY JUDGMENT. In 
8ootoh Law* A judgment whioh en¬ 
titles & person who has uninterruptedly 
been in possession for seven years, to con¬ 
tinue in possession until the question of 
right be deoided in due course of law. 
Bell, Diot. 


POSSIBILITY. An uncertain thing 
which may. happen. Lilly, Reg. A con¬ 
tingent interest in real or personal estate. 
1 Madd. 549. 

Possibilities are near, as when an estate 
is limited to one after the death of another ; 
or remote, as that one man shall be mar¬ 
ried to a woman, and then that she shall die 
and he be married to another. 1 Fonbl. 


i. n. e ; Viner, Abr.; 2 Co. 51 o. 
Possibilities are also divided into—a poe- 
lility coupled with an interest. This 
ky, of course, be sold, assigned, transmit- 
I. or devised. Such a possibility occurs 
executory devises, ana in contingent, 
daging, or executory uses. See 89 N. C. 
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A bare possibility, or hope of auooemion. 
This is the case of an heir apparent during 
the life of his ancestor. It is evident that 
he has no right whioh he can assign, de¬ 
vise, or even release. See Chal. K. P. 66. 

A possibility or mere contingent inter¬ 
est, as, a devise to l*aul it ho survive 
Peter. Dane, Abr. c. 1, a. 5, S 2, and the 
oases there cited. See Perpetuity Impos 
A1BILTTY. 

POSSIBLE. Liable to happen or come 
to pass, capable of existing or of being 
conceived or thought of ; capable of being 
done ; not contrary to the nature of things. 
38 Kan. 383. It is sometimes equivalent to 
practicable or reasonable ; 44 Wis. 208. 
An undertaking; to supply an article as 
soon as possible is construed to mean with 
all reasonable promptitude, regard being 
had to the manufacturer’s means of busi¬ 
ness, and his orders already in hand ; 26 
L. J. C. P. 73; 4 Q. B. D. 670. 

POST (Lat.). After, When two or 
more alienations or descents have taken 
place between an original intruder and the 
tenant or defendant in a writ of entry, the 
writ is said to be in the post , because it 
states that the tenant had not entry unless 
after the ouster of the original intruder. 

3 Bla. Com. 182. Persons claiming under 
the propostfns by feofment or inheritance 
were said to be “ in the per," while those 
claiming in any other manner, e. g. the 
limitation of a use. as tenant in dower, etc., 
were said to be “ in the post.” Except in 
case of the heir, the distinction is that per¬ 
sons in the per take by the act of the party 
at common law unassisted by statute, 
while persons in the post take by operation 
of law without any act of the party or by 
his act aided by statute ; 4 L. Quart. Rev. 
363. See Entry, Writ of. 

A military establishment where a body 
of troops is permanently fixed. 19 Wall. 
308 ; a military post is synonymous with 
military station. 94 U. S. 219 

POST CONQLTESTUM. After the 
conquest. Words inserted in the king’s 
title by King Edward I., and constantly 
used in the time of Edward III. Toml. 

POST-DATE . To date an instrument 
a time after that on which it is made. 
See Date. 

POST DIEH (Lat.). After the day; 
as, a plea of payment post diem, after the 
day when the money became due. Com. 
Dig. Pleader (2 W 29). 

POST DISSEISIN. In English Law. 
The name of a writ which lies for him who, 
having recovered lands and tenements by 
force of a novel disse>sin. is again disseised 
by a former disseisor. Jacob, Law Diet. 

POST ENTRY. In Maritime Law. 
An entry made by a merchant upon the 
importation of goods, after the goods have 
been weighed, measured, or gauged, to 
make up the deficiency of the original or 
prime entry. The custom of making such 
entries has arisen from the fact that a 
merchant in making the entry at the time 
of importation is not or may not be able 
to calculate exactly the duties which he 
is liable to pay : he therefore makes an 
approximately correct entry, which he 
subsequently corrects by the post entry. 
See Cnitty, Com. L. 746. 

POST FACTO. See Ex Post Facto. 

POST-FACTUM or POSTFACTUM 

(Lat.). An after-act; an act done after¬ 
wards ; a post-act. 

POST FINE. A duty formerly paid 
to the king for a fine acknowledged in his 
court. 

POST LITEM MOT AM (Lat.). Af¬ 
ter the commencement of the suit. 

Declarations or acta of the parties made 
post litem mot am are presumed to be made 
with reference to the suit then pending, 
and, for this reason, are not evidence in 
favor of the persons making them ; while 
those made before an action lias been com¬ 
menced. in some cases, as when a pedigree 


is to be proved, may be considered as evi¬ 
dence ; 4 Camp. 401. 

POST-MARK. A stamp or mark put 
on letters in the poetofflee. 

Post-marks are evidence of a letter’s 
having passed through the postoftlee ; 2 
Cainp. 620; 2 B. & P. 316 ; 1 5 East 416 ; 1 
Maufe & 3. 201 ; 15 Conn. 206. But they 
are not evidence per se without proof ; 1 
Campb. 215; id. 178; 16 M. & W. 124; 3 
Stark. 64 ; R. & R. C. C. 264. The opinion 
of a person in the habit of receiving letters 
is, it seems, evidence of the genuineness 
of a post-mark ; 5 Bing. 299. Cited in 
Stark. Ev., Sharsw. ed. 174, note e. See 
Letter ; Postal Service. 

POST MORTEM (Lat.). Afterdeath: 
as, an examination post mortem is an ex¬ 
amination made of a dead body to ascer¬ 
tain the cause of death ; an inquisition 
post mortem is one made by the coroner. 

It is the duty of the coroner, after death 
by violence, to cause a post mortem exam¬ 
ination to be made by a competent med¬ 
ical authority. A physician thus em¬ 
ployed inav, at common law, maintain an 
action against the county for trouble and 
labor expended in such examination ; Gib¬ 
son, C. L, in 4 Pa. 269. 

A father may maintain an action against 
one to whom he has intrusted his child for 
treatment, for an autopsy performed upon 
it after death ; 47 N. E. Rep. 401, where it 
was held that as the natural guardian of 
the child, the father had the right to the 
possession of the dead body. Being enti¬ 
tled to such possession for the purpose of 
burial, his right against one who unlaw¬ 
fully interferes with it and mutilates it is 
as great as if that one had unlawfully re¬ 
moved the body from the lot in which it 
was buried. See 55 Alb. L. J. 434. A 
widow may recover damages in a similar 
case for tne unlawful dissection of the 
body of her dead husband; 47 Minn. 307. 
The right of a person entitled to the posses¬ 
sion of a body is thus defined by Patter¬ 
son, J.: “ The right is to the possession of 
the corpse in the same condition it was in 
when death supervened. It is the right to 
what remains when the breath leaves the 
body, and not merely to such a hacked, 
hewed, and mutilated corpse as some 
stranger, an offender against the criminal 
law, may choose to turn over to an afflict¬ 
ed relative ; ’’ 1 App. Div. N. Y. 551 ; other 
authorities to the same general effect are 
125Ind. 536 ; 81 Md. 358; 19 Am. Law Rev. 
251; 10 Alb. L. J. 71 ; 4 Am. L. T. 127 ; 3 
Chic. Leg. N. 878 ; Perley, Mortuary Law 
26. See Dead Body. 

POST-NATU8 (Lat.). Literally, af¬ 
ter born ; it is U6ed by the old law writers 
to designate the second son. See Puisne ; 
Post-Nati. 

POST NOTES. A species of bank¬ 
notes payable at a distant period, and not 
on .demand. 2 W. A 3. 463. A kind of 
bank-notes intended to be transmitted at 
a distance by post. See 24 Me. 36. 

POST-NUPTIAL. Something which 
takes place after marriage : as, a post-nup¬ 
tial settlement, which is a conveyance 
made generally by the husband fol the 
benefit of the wife. 

A post-nuptial settlement is either with 
or without consideration. The former is 
valid even against creditors, when in other 
respects it is untainted with fraud ; 4 Mas. 
443 ; 2 Bail. 417. The latter, when made 
without consideration, if bona Jide t and 
the husband be not involved at the time, 
and it be not disproportionate to his 
means, taking his debts and situation into 
consideration, is valid ; 4 Mas. 443. See 4 
Dali. 804; Settlement; Voluntary Con¬ 
veyance. 

POST-OBIT (Lat.). An agreement by 
which the obligor borrows a certain sum of 
money and promises to pay a larger sum, 
exceeding the lawful rate of interest, upon 
the death of a person from whom he nas 
some expectation, if the obligor be then 
living. 7 Mass. 119; 6 Madd. Ill ; 5 Ves. 
57; 19 id. 628. See Catching Bargain : 


Expectancy ; Macedonian Decree. 

POSTOFFICE. A government office 
for the receipt and delivery of the mail. 

All the streets of the city are post roads, 
because they are letter carrier routes, as 
are all public roads and highways while 
kept up and maintained as such ; 1 Suppl. 
428 ; and all railroads ; 148 U. S. 92 ; 100 id. 
1,40; 38 Fed. Rep. 552; all the waters, 
canals, and plank roads of the United States 
during the time the mail is carried thereon ; 
R. 3. §3964. See also 3 How. 151 ; 13 Ct. 
Cl. 199. 

The power to establish postoffices does 
not enable the postmaster-general to bind 
the government by leasing a postoffice for 
twenty years when there is no appropria¬ 
tion therefor ; 155 U. S. 489. 

The top of a letter-box is not an author¬ 
ized depository for mail matter ; 17 Op. A. 
G. 524. 

A repair shop though designated as a 
station is not a branch postoffice or station ; 
30 Ct. Cl. 59. 

Where goods are sent by mail the post- 
office is the agent of the buyer and not the 
seller ; [1898] A. C. 200; and when they are 
delivered by the seller to the postoffice 
the title vests in the buyer ; id. 204. 

No person shall furnish any private con¬ 
veyance for letters or packets, or in any 
manner cause or provide for the convey¬ 
ance of the same by regular trips or at 
stated periods over any poet route or be¬ 
tween places between which the mail is 
carried. See 16 Fed. Rep. 609. 

POST ROADS. See Postoffice. 

POSTAGE. The money charged by 
Law for carrying and delivering mail mat¬ 
ter. 

The rates of postage between places in the United 
States are fixed by law ; the rates of postage upon 
foreign letters are fired by arrangements entered 
into by the postmaster-general. In pursuance of au¬ 
thority vested in him bv congress for that purpose. 

POSTAGE-STAMPS. The act of con¬ 
gress approved March 3, 1847, Bcction 11, 
and the act of congress of March 3, 1841, 
sections 3, 4, provide that, to facilitate the 
transportation of letters in the mail, the 
postmaster-general be authorized to pre¬ 
pare postage-stamps, which when attached 
to any letter or packet shall be evidence 
of the payment of the postage chargeable 
on such letter. The same sections declare 
that any person who shall falsely or fraud¬ 
ulently make, utter, or forge any post- 
stamp, with the intent to defraud the 
postoffice department, shall be deemed 
guilty of felony, and be punished by a fine 
not exceeding five hundred dollars, or by 
imprisonment not exceeding five years, or 
by both such fine and imprisonment. And 
if any person shall use or attempt to use, 
in prepayment of postage, any postage- 
stamp which shall have been used before 
for like purposes, such person shall be sub¬ 
ject to a penalty of fifty dollars for every 
such offence; to be recovered in the name 
of the United States, in any court of com¬ 
petent jurisdiction. See, also, Act of Mar. 
3, 1851, 9 Stat. at L. 589 ; Act of Aug. 81, 
1852, 10 Stat. at L. 141; 1 Supp. R. S. p. 249, 
§ 28. It is made penal to sell stamps or 
stamped envelopes for a larger sum than 
that indicated on the stamp or than is 
charged by the department; Act of Mar. 
3, 1855,10 Stat. at L. 642. See R. S. § 5463. 
Postmasters and other postal employes are 
forbidden to dispose of postage-stamps, 
stamped envelopes, or postal cards except 
for cash, or sell or dispose of them for any 
larger or less sum than the values indicated 
on their faces ; 1 Supp. R. S. p. 187. 

POSTAL SAVINGS-BANK. A 

savings-bank in connection with a poet- 
cflfice. The idea was evolved in England in 
1861, was adopted by Australia in 1863, 
Canada in 1868, and the United States June 
25, 1910. 

In the United States, the funds de¬ 
posited bear 2 per cent, interest, depositors 
must be 10 years of age or over, and not 
more than 3100 in any one montn or $500 
in all may be deposited by any one person. 
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A married woman may open an account in 
her own name and her deposits will be free 
from control by her husband. 

In Great Britain and Ireland, accounts 
may be opened by any one over 7 years old, 
$250 a year is the largest sum that may be 
deposited, and no total deposit may exceed 
$1,000 ; deposits in the name of a married 
woman are deemed to be her separate 
property ; interest ib paid at the rate of 2H 
per cent. Deposits and interest are guar¬ 
anteed by the Federal Treasury and the 
Exchequer of the United Kingdom, res¬ 
pectively. Stand. Diet. 

POSTAL 8AVING8 DEPOSITOR. 
IE8. See Postal. Savings-Bank. 

POSTAL SERVICE. That relating 
to the mails, their t ran mission and delivery. 

The act of July 26, 1892. provides that 
after a general advertisement for the trans¬ 
portation of the mails, the postmaster- 
general may secure any mail service that 
taay become necessary, and the contract 
shall be made wilh the lowest bidder. 
Where a contract is awarded to the lowest 
bidder, it can be changed only in the man¬ 
ner provided in g§ 3967-8959 ; 31 Ct. Cl. 882. 
The contract should be in the name of the 
United States ; 18 Op. Atty. Gen. 112; and 
the bid must have with it an acceptable 
bond ; 17 id. 294. Under § 3962 the poet- 
master-general may by order make a mail 
service subject to fiDes and deductions; 
24 Ct. Cl. 61, 850 ; 26 id. 344. 

A contractor for mail messenger service 
is not required to haul mail bags for re¬ 
pairs to and from a subsequently estab¬ 
lished repair shop; 30 Ct. Cl. 59. 

The compensation of mail contractors is 
fixed by contract and by law of congress. 
The postmaster-general may make deduc¬ 
tion for failu e to perform services, and 
may also deduct the price of the trip in all 
cases where the trip is not performed ; 24 
Ct. Cl. 61 ; 26 id. 844. Compensation for 
additional services in carrying the mail is 
not to be in excess of the exact proportion 
which the original compensation bears to 
the original services ; 131 U. 8. 31, 35. The 
original letting, and not any subsequent 
increase of service or pay, is made the 
standard of limitation under § 3960 ; 17 Op, 
Atty. Gen. 166. If an allowance is maae 
under fftlse representations or by mistake, 
the money paid can be recovered ; 182 U. 
S. 271, 644; 135 id. 550; and money re- 
oeived under an expedited schedule as pay¬ 
ment for additional horses and men and 
never used, though allowed in the order of 
expedition, was held bound to be subject 
to being refunded to the United States; 
182 U. S. 271. The clause providing that 
the compensation should not be in excess 
of the exact proportion does not prevent 
its being less; 19 Op. Atty. Gen. 147. 

Most of the criminal legislation of con¬ 
gress rests upon no express grant of power, 
but upon the power to make all laws neces¬ 
sary and proper for carrying into execution 
the powers conferred ; Ordron. Const. Leg. 
559. The power to establish postoffices 
and post roads includes the power to punish 
offences committed against its administra¬ 
tion, by whatever name it may be known ; 
13 Blatch. 335 ; 2 Cra. 212 ; 7 Wall. 482; 
and to forbid the use of the mails to carry 
matter which disseminates crime and im¬ 
morality ; 143 U. S. 110. 

Opening a letter which had been in the 
poetoffice, before delivery to the person to 
whom it was directed, with the intent to 
pry into his correspondence, is an offence 
against the postal laws, even though the 
letter was not sealed at the time ; 2 Curt. 
265; and though it come from a criminal 
and is supposed to contain improper in¬ 
formation ; 1 Biss. 227 ; 1C2 U. S. 420 ; but 
in order to constitute an offence against 
the postal laws the letter must have been 
In the custody of the postmaster or his 
agents; 20 Fed. Rep. 625. 

Obstructing mails. The United States 
may enjoin obstructions to highways used 
in interstate commerce and in transporting 
the mails ; 158 U. S. 564. This applies to 
obstructions upon railroads ana electric 


railways, and includes employes who sud¬ 
denly desert their work ; ia. ; 55 Fed. Rep. 
880; 44 id. 592. See Labor Union. 

Arresting a letter oarrier on an indict¬ 
ment for murder is not obstructing the 
mail; 7 Wall. 482. A state statute which 
necessarily interferes with speedy and un¬ 
interrupted carriage of the United States 
mails cannot be considered as a reasonable 
police regulation ; 168 U. S. 642. The com¬ 
mitting an unprovoked assault upon a post¬ 
master, the necessary result whereof was 
an obstruction and retarding of the passage 
of the mail, is an offence, unless the act 
was independent and disconnected from 
the postoffice and matters pertaining 
thereto; 14 Fed. Rep. 127. 

A person having a lien against horses for 
their keeping cannot enforce the same in 
such a manner as to Blop the United States 
mail in a stage coach drawn by such horses; 
3 Hughes 545. But no offence is committed 
by enforcing it unless the mail is in fran- 
situ and unless the horses or vehicle taken 
are actually being used in carrying mail; 
id. It has been held that it is an offence 
under the statute to stop a mail train al¬ 
though one had ebt&inea a judgment and 
writ of execution from a state court against 
the railway company; 3 Fed. Rep. 478. 
It is not an offence under the statute to 
restrain the driver of a mail coach from 


Diet. Posted ; 2 Lilly, Abr. 887 ; 16 Viner. 
Abr. 465 ; Bacon, Law Tr. 127. 

When the trial is decisive, and neither 
the law nor the facts can afterwards be 
controverted, the postea is delivered by 
the proper officer to the attorney of the 
successful party, to sign his judgment; 
but it not unfrequently happens that after 
a verdict has been given there is just cause 
to question its validity : in such case the 
postea remains in the custody of the court 
Eunomus, Dial. 2, § 33, p. 116. 

POSTEBIOBES (Lat.). This term 
was used by the Romans to denote the de¬ 
scendants in a direct line beyond the sixth 
degree. It is still used in making - genea¬ 
logical tables. 

POSTERIORITY. Being or coming 
after. It ia a word of comparison, the 
correlative of which is priority: as, when 
a man holds lands from two landlords, he 
holds from his ancient landlord by prior¬ 
ity, and from the other by posteriority. 
Co. 2d Inst. 892. 

These terms, priority and posteriority, 
are also used in cases of liens: the first 
are prior liens, and are to be paid in the 
first place; the last are posterior liens, and 
are not entitled to payment until the for¬ 
mer have been satisfied. 


driving through a crowded city at such a 
rate as seriously to endanger the lives of 
the citizens: 9 Pet. 390. Restricting the 
speed of trains to six miles an hour by city 
ordinance does not obstruct the mails ; 5 
Op. Atty. Gen. 554. 

Larceny and robbery. Embezzlement or 
destruction of mail matter by an employe 
in any department of the postal service is 
an offence against the postal laws. This 
statute has been held to create two dis¬ 
tinct offences; viz.: (1) the embezzlement 
of a letter carried in the United States 
mail, and (2) the stealing of its contents; 
and one may be punished separately for 
each offence; 87 Fed. Rep. 200 ; 84 id. 816; 
and see 134 U. S. 624. Under the statute 
no one can be convicted who is not an 
employe of the postoffice department; 1 
McLean 499; 2 id. 14. One who steals 
from the mai l, whether an employe or not, 
commits an offence against the postal laws; 
35 Fed. Rep. 59 ; and in taking or abstract¬ 
ing articles or receiving them when so 
taken, with the object of opening, secret¬ 
ing, destroying, embezzling, or stealing 
the same constitutes the offence ; 87 FecT 
Rep. 108. 

As to the use of deooy letters, see that 
title. 

As to using the mails for improper or 
non-raailable matter, see T.rnwi. ; Liberty 
op the Press ; Lottery ; Obscenity. 

See Savings Banks. 

POSTAL UNION. A treaty made at 
Berne in October, 1874, for the regulation 
of rates of postage and other matters con- 
uected with the postoffice between Eng¬ 
land and various other countries. See 38 
& 89 Viet. c. 22; 1 Hall. Int. L. 286. ' Sev¬ 
eral international conferences have since 
been held on the subject. 

POSTEA (Lat. afterwards). In Prac¬ 
tice. The indorsement, on the nisi prius 
record, purporting to be the return of the 
judge before whom a cause iBtried, of what 
has been done in respect of such record. 

It states the day of trial, before what 
judge, by name, the cause is tried, and 
also who is or was an associate of such 
judge ; it also states the appearance of the 
parties by their respective attorneys, or 
their defaults, and the summoning and 
choice of the jury, whether those who were 
originally summoned, or those who were 
tales, or taken from the standers-by ; it 
then states the finding of the jury upon 
oath, and, according to the description of 
the action, and the assessment of tne dam¬ 
ages, with the occasion thereof, together 
with the costs. 

These are the usual matters of fact con¬ 
tained in the postea; but it varies with 
the description of the action. See Lee. 


POSTERITY. All the descendants of 
a person in a direct line to the remotest 
generation. 8 Bush 527. 

POSTHUMOUS CHILD. One born 
after the death of its father; or, when the 
Caesarean operation is performed, after 
that of the mother. The doctrine is uni¬ 
versally adopted throughout the United 
States, that posthumous children inherit 
in the same manner as if bom during the 
father’s life; and this relates back to the 
conception of the child, if it is born alive ; 
8 Washb. R. P. *412; 4 Paige 52; 80 Pa. 
178; Mitch. R. E. 231. The court will al¬ 
low a longer time than nine months for 
the birth of the child, when the opinion of 
physicians, or circumstances warrant it: 
2 GreenL Cruise, R. P. 140. 

When a father makes a will without 
providing for a posthumous child, the will 
is generally considered as revoked, pro 
tanto ; 8 Washb. R. P. 699, 412; 4 Kent 
412, 521, n., 525 ; 28 Am. Rep. 486; 100 
Pa. 488. 

In most of the states there are statutes 
providing that in case of future estates or 
remainders limited to heirs, issue, or chil¬ 
dren of any person, posthumous children 
take os if living at the death of th > parent 
without the limitation of an estab to buj>- 
port contingent remainders; and most of 
suoh statutes also provide that the future 
estate limited to take effect on the death of 
a person without heirs, etc., is defeated 
by the birth of a posthumous child. In a 
few states the tuns within which Buch 
child must be born is limited to ten 
months after the death of the father. See 
81 Fla. 139; Legacy; Descent and Dis¬ 
tribution; En Ventre sa Mere. 

PQfiTT.TIa DTTUM (Lat. from posl, af¬ 
ter, and listen , threshold). A fiction of 
the civil law, by which persons or things 
taken by the enemy were restored to their 
former state on coming again under the 
power of the nation to which they for¬ 
merly belonged. Calvinus. Lex.; 1 Kent 
108. It is also recognised by the law of 
nations. But movables are not entitled to 
the benefit of this rule, by strict law of 
nations, unless promptly recaptured. If 
recaptured after twenty-four hours they 
vest in the recaptor, subject, amongst most 
nations, to revest in the owner, upon pay¬ 
ment of military salvage; Risiey, Law of 
War 143. 

The rule does not affect property which 
is brought into a neutral territory ; 1 Kent 
108. It is so from the return of the 

rson or thing over the threshold or 
undary of the country from which it 
was taken. 

When an enepay’s military occupation 
comes to an end,^khe legal state of things 
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Pick. 227; if, however, he impounds, he 
must feed and water them properly, accord¬ 
ing to the usage of the country and good 
husbandry; 13 id. 364; he must proceed 
strictly according to the statute, or he will 
be a trespasser ; 16 Pa. 22; notice must be 
given before the impounded animal can 
be sold ; 126 Maas 304; and such notice 
must state the legal charges; 19 Meto. 196. 
Laws authorizing the impounding and sale 
of stock without notice or judicial investi¬ 
gation are held to be unconstitutional as 
authorising a sale of private property with¬ 
out due process of law; 35 N. x. 302 ; 98 
N. C. 44; 64 Miss. 283; but it has been 
held that such laws are valid under the 
police power; 58 Wis. 144. See Animal; 
Estray ; Running at Large. 

Money. The sum of twenty shillings. 
Previous to the establishment of the fed¬ 
eral currency, the different states made use 
of the pound in computing money : it was 
of different value in the several states. 

Pound Sterling is a denomination of 
money of Great Britain. It is of the value of 
a sovereign ( q . v. ). In calculating the rates 
of duties, the pound sterling shall be con¬ 
sidered and taken as of the value of four 
dollars and eighty-six cents and six and 
one-half mills ; R. S. § 3565. 

The pound sterling of Ireland is to be 
computed, in calculating said duties, at 
four dollars and ten cents ; id. 

Weights. There are two kinds of 
weights, namely, the troy and the avoir¬ 
dupois. The pound avoirdupois is greater 
than the troy pound in the proportion of 
seven thousand to five thousand seven hun¬ 
dred and sixty. The troy pound contains 
twelve ounces, that of avoirdupois sixteen 
ounces. 

POUND-BREACH. The offence of 
breaking a pound in order to take out the 
cattle impounded. 3 Bla. Com. 146. The 
writ departo fracto , or pound-breach, lies 
for recovering damages for this offence; 
also case. Id, It is also indictable. 

POUND-KEEPER. An officer charged 
with the care of a pound, and of animals 
confined there. 

POUNDAGE. In Practice. The 
amount allowed to the sheriff, or other 
officer, for commissions on the monoy made 
by virtue of an execution. This allowance 
varies in different states and to different 
officers. 

POUR FAIRS FROCLAIMER. An 

ancient writ addressed to the mayor or 
bailiff of a city or town, requiring him to 
make proclamation concerning nuisances, 
etc. Fitz. Nat. B. 176. 

POURPARLER. In French Law. 

The conversations and negotiations which 
have taken place between the parties in 
order to make an agreement. Tnese form 
no part of the agreement. Pardessus, Dr. 
Com, 142. 

POURSUTVANT. A follower ; a pur¬ 
suer. In the ancient English law, it signi¬ 
fied an officer who attended upon the king 
in his wars, at the council-table, exche¬ 
quer, in his court, etc., to be sent as a 
messenger. A poursuiv&ct was, therefore, 
a messenger of the king. 

POVERTY AFFIDAVIT. An affi¬ 
davit furnished by a party to a suit that 
he is not able to furnish security for costs. 
36 Kan. 263. In the United States courts, 
an affidavit of poverty for the purpose of 
avoiding the giving of a cost bond, may be 
filed after the granting, on notice to plain¬ 
tiff, of an order for such bond; 82 Fed. 
Rep. 865. 

POWDER. Technically, “powder" 
may be a mass of fine particles of any sub¬ 
stance, yet, when used in connection with an 
allegation of shooting and the use of leaden 
balls, any person, would know that gun¬ 
powder was meant. 66 S. W. 995. 

POWER. The right, ability, or faculty 
of doing something. 


The distinction* between “ power M and 
“ right,” whatever may be its value in 
ethics, in law is very shadowy and unsub¬ 
stantial. He who has legal power to do 
anything has the legal right; 143 Pa. 64. 

Technically, an authority by which one 
person enables another to do some act for 
nim. 2 Lilly, Abr. 339. 

Derivative Powers are those which 
are received from another. This division 
includes all the powers technically so 
called. They are of the following classes:— 

Coupled urith an interest, being a right 
or authority to do some act, together with 
an interest in the subject on which the 
power is to be exercised. Marshall, C. 
J., 8 Wheat. 203 ; and the interest coupled 
with a power in order to make it irrevo¬ 
cable, must be an interest in the thing 
itself; 125 U. S. 342. 

A power of this class survives the person 
creating it, and, in case of an excess in 
execution, renders the act valid so far as 
the authority extends, leaving* it void as 
to the remainder only. It includes powers 
of sale conferred on a mortgagee. 

Naked, being a right of authority discon¬ 
nected from any interest of the donee in 
the subject-matter. 3 Hill, N. Y. 365. In 
the case of a naked power not coupled with 
an interest the law requires that every pre¬ 
requisite to the exercise of that power 
should precede it; 4 Wheat. 77; 134 U. S. 
256. A naked power given to several per¬ 
sons cannot be executed by the survivors ; 
16 Beav. 233. 

Implied Power. The true test of “im¬ 
plied power" is, whether a preferred means 
is adapted to the end of on express power, 
and is also unprohibited, or, in other words, 
is congenial with the spirit and purpose of 
a constitution. 2 Duv. (Ky.) 21. 

Inherent Powers. Those which are 
enjoyed by the possessors of natural right, 
without having been received from an¬ 
other. Such are the powers of a people to 
establish a form of government, of a father 
to control his children. Some of these are 
regulated and restricted in their exercise 
by law, but are not technically considered 
in the law as powers. 

Special Power. “Special power" to 
dispose of by will, within the meaning of a 
statute, is a power which is specifically 
expressed, or as clearly and unequivocally 
manifested, of disposing by will of some 
particular estate. 9 Bush (Ky.) 397. 

Powers under the Statute or Uses. 
An authority enabling a person, through 
the medium of the statute of uses, to dis¬ 
pose of an interest in real property, vested 
either in himself or another person. 

Methods of causing a use, with its ac¬ 
companying estate, to spring up at the 
will of a given person, will. R. P. f 16th 
ed. 333 ; 2 Waslib. R. P. 300. 

The right to designate the person who is 
to take a use. Co. Litt. 271 b , Butler’s 
note, 231, § 8, pi. 4. 

A right to limit a use. 4 Kent 334. 

An authority to do some act in relation 
to lands, or the creation of estates therein, 
or of charges thereon, which the owner 
granting or reserving such power might 
himself lawfully perform. 

They are distinguished as— 

Appendant, Those which the donee is 
authorized to exercise out of the estate 
limited to him, and which depend for their 
validity upon the estate which is in him. 
2 Washb. R. P. 304. A life-estate limited 
to a man, with a power to grant leases in 

S ecession, is an example. Hardr. 416 ; 1 
ai. Cas. 15; Sugd. Pow. 107 ; Burton, R. 
P. §179. 

Of appointment. Those which are to 
create new estates. Distinguished from 
powers of revocation. 

Collateral, Those in which the donee has 
no estate in the land. 2 Washb. R. P. 305. 

General. Those by which the donee is 
at liberty to appoint to whom he pleases. 

In gross. Those which give a donee, 
who has an estate in the land, authority to 
create such estates only as will not attach 
on the interest limited to him or take effect 
out of his own interest. 2 Cow. 286 ; Tu¬ 


dor, Lead. Cas. 293; Watk. Conv. 280. 

Of revocation . Those which are to di¬ 
vest or abridge an existing estate. Dis¬ 
tinguished from those of appointment; but 
the distinction is of doubtful exactness, as 
every new appointment must divest or re¬ 
voke a former use. Sanders, Uses 154. 

As to the effect of the insertion of a 
power of revocation, either single or in 
connection with one of appointment, see 
Styles 389; 2 Washb. R. P. 307. 

Special. Those in which the donee is re¬ 
stricted to an appointment to or among par¬ 
ticular objects only. 2 Washb. R. P. 307 

The person bestowing a power is called 
the donor ; the person on whom it is be¬ 
stowed is called the donee. 

The person who receives the estate by 
appointment is called the appointee ; the 
donee of the power is sometimes called the 
appointor. 

The creation of a power may be by deed 
or will; 2 Washb. R. P. 314; Mitch. R. E. 
506; by grant to a grantee, or reservation 
to the grantor ; 4 Kent 319 ; and the reser¬ 
vation need not be in the same instrument, 
if made at the same time; 1 Sugd. Pow. 
153; by any form of words indicating an 
intention ; 2 Washb. R. P. 815. The doubt 
whether a power is created or an estate 
conveyed can, in general, exist only in 
cases of wills; 2 Washb. R. P, 316 ; and in 
any case is determined by the intention of 
the grantor or devisor, as expressed in or 
to be gathered from the whole will or deed ; 
10 Pet. 532; 8 How. 10 ; 3 Cow. 651; 8 
Watts 87 ; 4 Bibb 307, It must be limited 
to be executed, and must be executed 
within the period fixed by the rules against 
perpetuities; 5 Bro. P. C. 592 : 2 Ves. 368 : 
13 Sim. 393. 

The interest of the donee is not an estate ; 
Watk. Conv. 271; 2 Prest. Abstr. 275; but 
is sufficient to enable the donee to act, if 
the intention of the donor be clear, with¬ 
out words of inheritance ; 3 Ves. 467; 1 P. 
Wms. 171 ; 7 Johns. Ch, 84; see Co. Litt. 
271 6, Butler’s note 231 ; and may coexist 
with the absolute fee in the donee ; 10 Ves. 
255 ; 4 Greenl. Cruise, Dig. 241, n. As a 
general rule a power to sell does not include 
a power to mortgage ; 8 Hill N. Y. 361; 66 
Tex. 31; 89 Va. 873; but where it is for 
raising a particular charge, and the estate 
itself is settled or devised subject to that 
charge, then it may be proper under the 
circumstances to raise the money by mort¬ 
gage, and the court will support it as a 
conditional sale; 1 De G. M. & G. 645 ; 8 
Jur. n. S. 1143; Sugd. Powers 425; and 
sale generally means a cash sale ; 4 Kent 
831; 8 Hill N. Y. 373. See infra. 

As to exercising the power. If it be 
simply one in which no person is interested 
but the donee, it is a matter of election 
on his part whether to exercise it or 
not; 1 Sugd. Pow. 158; see infra ; but if 
coupled with a trust in which other persons 
are interested, equity will compel an ex¬ 
ecution ; Story, Eq. Jur. § 1062 ; 2 Mas. 
244, 251. 

A power to appoint by will, conferred on 
a life tenant, does not empower him to de¬ 
vise the land for the payment of his owu 
debts; 69 Md. 390. But a power conferred 
by will to invest or use includes the power 
to sell; 115 N. C. 40. 

The execution must be in the manner pre¬ 
scribed, by the proper person, see Appoint¬ 
ment, and cannot be by an assignee ; 2 
Washb. R. P. 321; unless authorized by the 
limitation ; 4 Cruise, Dig. 211; or unless an 
interest be coupled with the power; 2 Cow. 
236 ; 8 Wheat. 203; nor by a successor, as 
on the death of an executor ; 13 Mete. 220. 
As to whether a sale by a donee who has 
also an estate in the land is held to be an 
execution of the power, see 2 Washb. R. P. 
825; Tudor, Lead. Cas. 806 ; 5 B. & C. 720 ; 

6 Co. 18; 16 Pa. 25. 

A power to sell gives authority to sell 
for cash only, and does not uphold a mere 
exchange; 140 U. 8. 253; 22 How. 75; 

93 la. 91; Perry, Trusts § 768 ; or mortgage; 
15 Minn . 212; 6 Cush. 117; 66 Tex. 81; 
contra , 151 Fla. 822; 163 id. 626; and see 
163 Mass. 187. 

Where three executors, given power to 
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8*11 real estate, have accepted the trust, 
one alone cannot execute the power; 78 
Tex. 293 ; and in a devise to two sisters to 
sell if they deeired, the power can only be 
exercised by their joint deed and is lost by 
the death of either of them ; 56 Conn. 816. 
A power given by will caunot be delegat¬ 
ed, but an appointment under it need not 
allude to the power ; 88 Va. 588. 

Where an exact execution is impossible 
under authority of court, it may be execut¬ 
ed as near as may be iny-pf*'*) to carrying 
out the donor’s intention ; 2 Term 241 ; 4 
Ves. 681 ; 5 Sim. 632 ; 3 Wash. 0. C. 12 . 

It must be made at a proper time, and, 
where several powers are givon over dif¬ 
ferent parts of the same estate, in proper 
succession; 1 Co. 174 ; 1 W. Bla. 281. 

Equity will compel the donee to execute 
a power where it is coupled with a trust in 
which other persons are interested ; Story, 
Eq. Jur. § 1062; and to correct a formal 
delect in the manner of execution ; 2 P. 
Wms. 489, 622 ; 2 Mas. 251; 3 Edw. Ch. 
175. 

Three classes of cases have been held suf¬ 
ficient demonstrations of an intended ex¬ 
ercise of a power: 1 . Where there has been 
some reference in the will, or other instru¬ 
ment, to the power; 2 . or a reference to 
the property, which is the subject on which 
it is to be executed ; 3. or when the provis¬ 
ions in the will or other instrument, exe¬ 
cuted by the donee of the power, would 
otherwise be ineffectual or a mere nullity, 
in other words it would have no operation, 
except as fcn execution of the power; 134 
U. S. 590. See 98 id. 326 ; 109 id. 366 ; 38 
N. Y. 392 ; 92 Ill. 538. 

The suspension or de&tmction of a power 
may sometimes happen by a release by the 
donee, by an alienation of his estate, by bis 
death, and by other circumstances. 

An appenoant power may be suspend¬ 
ed by a conveyance of his interest by the 
donee ; 4 Cruise, Dig. 221 ; Cro. Car. 472; 
4 Bingh. N. C. 734 ; 2 Cow. 237 ; and may be 
extinguished by such conveyance; 2 B. & 
Aid. 93; 10 Ves. 246; or by a release; 1 
Russ. A M. 431, 436, n. ; 1 Co. 102 b ; 2 
Washb. R. P. 308. 


Illusory power8. It was held at common 
law that when a power is given to appoint 
among certain persons, it is a sufficient and 
legal exercise of the power if a large part 
of property is appointed to some of the 
beneficiaries and very little to the others. 
Thus a power to appoint a thousand dollars 
between A. and B. would be satisfied if nine 
hundred and ninety-nine were given to A. 
and only one dollar to B. The courts of 
equity interfered in such case and com¬ 
pelled a substantial distribution to prevent 
the appointment becoming illusory or a 
fraud on the power. But by 1 Wm. IV. c. 
36, the common-law rule was restored; 44 
Pa. 527 ; 66 Pa. 248. 

A power in gross may be released to one 
having the freehold in possession, rever¬ 
sion, or remainder, and not by any other 
act of the donee ; Tud. Lead Cas. 294 ; Burt. 
R. P. § 176; Chance, Pow. § 3172; Hardr. 
416; 1 P. Wms. 777; an infant may exe¬ 
cute a power in gToss ; 7 Ch. D. 728. 

A collateral power cannot be suspended or 
destroyed by act of the donee ; F. Moo. 605; 
5 Mod. 457 ; such a power may be executed 
by an infant; 4 Kent 342. And see 1 Russ. 
A M. 431 ; 13 Mete. 220. 

Impossibility of immediate vesting in 
interest or possession does not suspend or 
extinguish a power ; 2 Bingh. 144. A 
power of sale in a mortgage for condition 
broken is not revoked by the mortgagor's 
death ; 143 Mass. 49 ; 4 S. D. 604. In gen¬ 
eral, a power of sale is exhausted by a single 
exercise of power ; 30 Fed. Rep. 532. 

A power may be executed by a married 
woman ; 4 Kent 342 ; but she will not bo 
compelled to exercise a power of api>oint~ 
ment of which she is donee for the benefit 
of her creditors ; 17 Q. B. D. 521. 

For the distinction bet ween political and 
judicial power, see 78 III. 261 ; 75 id. 152 ; 
29 Mich. 451 ; 43 la. 452 ; 1 U Mass. 247 ; B. 
C. 19 Arn. Rep. 344 ; 10 Bush 72; Cooley, 
Const. Lim. 122. 

See Balance of Power ; Beneficial 


Powek ; Concurrent Power ; Police 
Power; Constitutional Law. 

POWER OP ATTORNEY. An in¬ 
strument authorizing a person to act as 
the agent or attorney of the person grant¬ 
ing it It is often called letter of attorney. 

A general power authorizes the agent to 
aot generally in behalf of the principal.. 

A special power is one limited to partic¬ 
ular acts. 

It may be by parol or under seal. 1 Pars. 
Contr. 94. The attorney cannot, in gen¬ 
eral, execute a sealed instrument so as to 
bind his principal, unless the power be un¬ 
der seal; 2 B. A P. 338 ; 5 B. A C. 355; 2 
Me. 358. See 7 M. A W. 322, 331 ; 7 Cra. 
299 ; 4 Wash. C. C. 471 ; 19 Johns. 60; 2 
Pick. 345. 

Powers of attorney are strictly con¬ 
strued ; 6 Cush. 117 ; 5 Wheat. 326 ; 8 M. & 
W. 806 ; 5 Bingh. 442. General terms used 
with reference to a particular subject- 
matter are presumed to be used in subor¬ 
dination to that matter ; 7 B. A C. 278 ; 5 
Deu. 49 ; 7 Gray 387. See, as to a power to 
collect a debt: 1 Blackf. 253; to settle a 
claim ; 5 M. A W. 645: 8 Blackf. 391 ; to 
make an adjustment of all claims ; 8 Wend. 
494 ; 7 Watts 716 ; 14 Cal. 399 ; 7 Ala. N. s. 
800; to accept bills; 7 B. A C. 278. 

Where a power of attorney is executed 
in a foreign country in. the language of that 
country, the intention of the writer is to 
be ascertained by evidence of competent 
translators and experts, including, if neces¬ 
sary, Lawyers of the country, as to the 
meaning of the language used ; and if, ac¬ 
cording to such evidence, the intention 
appears to be that the authority shall be 
acted upon in other countries, the extent 
of the authority in any country in which 
the authority is acted upon must be deter¬ 
mined by the law of that country ; [1891] 
1 Q. B. 79- 

Third parties dealing with an agent on 
the basis of a written letter of attorney are 
not prejudiced by any private instructions 
from the principal to the agent, unless 
such instructions are in some way referred 
to in the letter; 15 Johns. 44 ; 3 Term 757; 
81 N. C. 5 ; 27 Gratt. 119. Where an agent 
is acting under such a written letter, it is 
the duty of third persons to examine the 
instrument; Story, Ag. § 72. A failure to 
do this precludes a recovery unless the 
claim is based on fraud ; 1 Pet. 264 ; Whart. 
Ag. § 227 ; 22 N. H. 360; 72 Pa. 351 ; 53 
Ma. 28 . When a power of attorney is to a 
partnership as 6 uch, a deed executed in 
the partnership name by one of the part¬ 
ners is good ; 81 Tex. 505. 

A power of attorney to convey lands is 
immediately revoked by the death of the 
principal, and deeds subsequently made 
by the attorney are void ; 50 Fed. Rep. 712 ; 
and upon the death of some of the donors 
of a power of attorney, it is revoked as to 
them if not as to all; 119 U. S. 156. 

See Agency ; Principal. 

PRACTICABLE, PRACTICABLY. 

Practicable is that which may be done, 
practiced, or accomplished, that which is 
performable, feasible, possible; and the 
adverb practically means in a practical 
manner. 43 III. 165. 

Reasonably practicable, when used in 
directing the observance of a set of affirm¬ 
ative and negative rules, will usually apply 
to the negative; 16 Q. B. D. 340. 

Where a statute provides that persons 
having in charge animals affected with a 
contagious disease shall notify the police 
of the fact with all practicable speed, it 
was held to be necessary that the person 
shall have knowledge of the animal’s being 
diseased before it becomes neglect to give 
notice; L. R. 8 C. P. 322. 

PRACTICAL IMPOSSIBILITY. 

Sec Impossibility. 

PRACTICAL LOCATION. Means 
the same as actual location. 47 Barb. 287. 

PRACTICE. The form, manner, and 
order of conducting and carrying on suits 
or prosecutions in the courts through th«*ir 


various stages, according to the principles 
of law and the rules laid down by the re¬ 
spective courts. In its ordinary meaning 
it is to be distinguished from the pleadings. 
The term applies to a distinct part of the 
proceedings of the court. 10 Jur. N. 8 . 457. 
In a popular sense, the business which an 
attorney or counsellor does: as, A B has a 
good practice. 

The books on practice are very numer¬ 
ous ; among the most popular are those 
of Tidd, Chitty, Archbola, Sellon, Graham, 
Dunlap, Caines, Troubat A Haly, Blake, 
Impey. Daniell, Benedict, Colby, Curtis, 
Hall, Law, Day, Abbott. 

A settled, uniform, and long-continued 
practice, without objection, is evidence of 
what the law ia; and such practice is 
based on principles which are founded in 
iustice And convenience : 2 Russ. 19, 570 ; 
2 Jac. 232 : 5 Term 380 ; IY. A .1. 167, 168 ; 
2 C. A M. 55 : Ram, Jndgm. c. 7. 

With respect to criminal practice, it has 
been forcibly remarked by a learned judge 
that even where the course of practice in 
criminal law has been unfavorable to par¬ 
ties accused, and entirely contrary to the 
most obvious principles of justice and hu¬ 
manity, as well as those of law, it has been 
held thatsuoh practice constituted the law, 
and could not be altered without the au¬ 
thority of parliament. Per Maule, J., 
Scott, N. c. 599, 800. 

PRACTICE COURT. In English 
Law. A court attached to the court of 
king’s bench, which heard and determined 
common matters of business and ordinary 
motions for writs of mandamus, prohibi¬ 
tion, etc. 

It was usually called the bail court. It 
was held by one of the puisne justices of 
the king’s bench. 

PRACTICE OF MEDICINE. See 

Medicine, Practice of. 

PRACTICES. A succession of acts of 
a similar kind or in a like employment. 
Webst. See Corrupt Practices ; Illegal 
Practices. 

PRACTICING. A retired lawyer who 
tries a case for a neighbor gratuitously, is 
not a practicing lawyer subject to a pen¬ 
alty for practicing without having paid the 
license tax. “ The term practicing implies 
something more than a single act or effort." 

1 So. Rep. (Miss.) 181; 98 N. C. 644. 

PRACTITIONER. He who is engaged 
in the exercise or employment of any art 
or profession. 

PRECEPTORS (Lat.), Heretofore 
masters in chancery were so called, os hav¬ 
ing the direction of making out remedial 
writs. Fleta 76; 2 Reeve, Hist. Eng. Law 
251. A species of benefice, so called from 
being possessed by the principal templars 
(jprceceptores templi), wnomtne chief mas¬ 
ter bynis authority oreated. 2 Mon. Ang. 
543. 

PRECIPE, PRECIPE (Lat.). A slip 
of paper upon which the particulars of a 
wnt are written. It is lodged in the office 
out of which the required writ is to issue. 
Wharton, Diet. A written order to the 
clerk of a court to issue a writ. 

PRECIPE IN CAPITE. A writ out 
of chancery for a tenant holding of the 
crown in c apite t viz., in chief. Magna 
Char. c. 24. 

PRECIPE QUOD REDD AT (Lat.). 
Command him to return. An original writ, 
of which praecipe is the first word, com¬ 
manding the person to whom it is directed 
to do a thing or to show cause why he has 
not done it. 3 Bla. Com. 274 ; Old, N. B. 13. 
It is as well applied to a writ of right as to 
other writs of entry and possession. 

PRECIPE QUOD TENEAT CON- 
VENTIONEM. The writ which com¬ 
menced the action of covenant in fines, 
which are abolished by 3 A 4 Wm. IV. 0 . 
74. 

PRJBCIPITnTM. The punishment of 
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OMtisg headlong from some high plaoe. 

PRJBCIPUT CONVENTIONNEL. 
In Frenoh Law. Under the regime encom- 
munauUy when that is of the conventional 
kind, if the survivor of husband and wife 
is entitled to take any portion of the com¬ 
mon property by a paramount title and 
before partition tnereor, this right is called 
by the somewhat barbarous title of the 
conventional prceciput, from prce, before, 
and capere, to take. Brown. 

PRAZDIA (Lat.). In Civil Law. 
Lands. 

Pnxdia urbana , those lands which have 
buildings upon them and are in the city. 

Prcedia rustica , those lands which are 
without buildings or in the country. Voo, 
Jur. Uta. 

Pnxdia $tipendiaria, provincial lands 
belonging to tne people. 

Prcedia tributaria, provincial lands be¬ 
longing to the emperor. 

Prceaia volantia, certain things movable 
which were ranked among immovable 
things. 2 13la. Com. 428. 

It indicates a more extensive domain 
than fundus. Calvin us, Lex. 

PRiBDIA BELLI (Lat.). Booty. 
Property seized in war. See BOOTY. 

PRA3DIAL. That which arises imme¬ 
diately from the ground : as, grain of all 
sorts, hay, wood, fruits, herbs, and the 
like. 

FREDIUH DOMLN AITS (Lat. the 
ruling estate). In Civil Law. The ijamo 

f iven to an estate to which a servitude Is 
ue; it is called the ruling estate. 

PBJEDIUM RUSTICUM (Lat. a 
country estate). In Civil Law. By this 
is understood all heritages which are not 
destined for the use of man's habitation ; 
such, for example, as lands, meadows, 
orchards, gardens, woods, even though they 
should be within the boundaries of a city. 


PBJEDIUM 8KBVTENS (Lat.). In 
Civil Law. The name of an estate whioh 
suffers or yields a service to smother estate. 

PRflEDITJM URBANUM (Lat.). In 
Civil Law. By this term is understood 
buildings and edifices intended for the 
habitation and use of man, whether they 
be built in cities or whether they bp con¬ 
structed in the country. 

PBJEFEOTI APOSTOLICI. Officers 
of the same character as the Vicarius 
Apostolicus (q. e.), but without the power' 
of exercising episcopal functions. 9PhilL 
Int, L. 529. 

PRJKFBCTUB TfRBI. An officer 
who had the superintendence of . the city 
and its police with jurisdiction extending 
one hundred miles from the city and power 
to decide both civil and criminal rsrtit. 
Whart. 

PRJEFECTUS VIOLLITTM (Lat.). 
In Roman Law. The chief officer of the 
night-watoh. His jurisdiction extended to 
certain offenoes affecting the public peace, 
and even to larcenies. But he could inflict 
only slight punishments. 

FR.SMUNIRE (Let.). In order to 
prevent the pope from assuming the su¬ 
premacy in granting ecclesiastical livings, 
a number or statutes were passed in Eng¬ 
land, during the reigns of Edward I. and 
his successors, punishing certain acts of 
submission to tne papal authority there¬ 
in mentioned. In the writ for the execu¬ 
tion of these statutes, the words prcemunire 
facias (cause to be forewarned), being 
used to command a citation of the party, 
gave not only to the writ, but to the offence 
itself of maintaining the papal power, the 
name of praemunire. Co. Litt. 1§9 ; Jacob, 
Law Diet. 

The penalties of prcemunire were subse¬ 
quently applied to other offences of various 
kinds, as the molestation of possessors of 
abbey lands, the assertion that the houses 
of parliament have a legislative authority 
without the sovereign or the sending sub¬ 


jects of the realm into parts beyond the 
seas. Whart. Law Diet. 

PRflSNOMEN. In Civil Law. See 

Cognomen. 

PRAESTLMONIA. See Prestimony. 

PBAEBTITA BOLLS. "Roll*" in 
the Record Office of England containing 
lists of payments made by the Exchequer to 
royal officials between 1199 and 1603 
Byrne. 

PRJE8UMFTIO HO MUTES. A pre¬ 
sumption based upon what is probable in 
human experience, whereby, from a given 
fact or state of facts, another fact or state 
of facts may be naturally inferred. Morey, 
Rom. L. 411. 

PHJESUMPTIO JURIS (Lat.). In 
Roman Law. A deduction from the ex¬ 
istence of one fact as to the existence of 
another, which admits of proof to the con¬ 
trary. A rebuttable presumption. An in¬ 
tendment of law which colds good until it 
is weakened by proof or a stronger pre¬ 
sumption. Best, Pres. 29. 

PR jBSUMPTIO juris et DE 
JURE (Lat.). In Roman Law. A de¬ 
duction drawn, by reason of some rule of 
law, from the existence of one fact as to the 
existence of another, so conclusively that 
no proof can be admitted to the contrary. 
A conclusive presumption. 

FRJETOR. In Roman Law. A mu¬ 
nicipal officer of iwome, so called because 
(preeiret populo) he went before or took 
precedence of the people. 

The consuls were at first called praetors. Liv. 
Hist. ili. 55. The word preetor means literally a 
general and is a title of honor accorded to the coun¬ 
sels Id the flret centuries of the republic. The 

f >r<ztor was really a third consul who was specially 
□trusted, not with the military command, but with 
the Administration of justice. This is the reason 
why, in point of rank (and in the number of his 
lictors). he was inferior to the consul, though, on 
principle, his t>ower was consular; Sohm, Inst. 
Rom. L. 48, n. f. He was a sort of minister of Jus¬ 
tice, invested with certain legislative powers, es¬ 
pecially In regard to the forms or formalities of 
legal proceedings. Ordinarily, he did not decide 
causes as a Judge, but prepared the grounds of 
decision for the judge, and sent to him the ques¬ 
tions to be decided between the parties. The judge 
was always chosen by the parties, either directly, 
or by rejecting, under certain rales and limitations, 
the persona proposed to them by the preetor. Hence 

the saying of Cicero (pro Cluentio 48) that no one 
oould be'judged except by a Judge of hie own 
.choice. There were several kinds or officers called 
praetors. See Vicat, Voc. 

fJbfore entering on his functions, he published 
an edict announcing the system adopted by him 
for the application and interpretation'of the taws 
during*tue magistracy. The edict Issued by the 
prtrtor oa hiir taking office was called the edictum 
It was said that these edicts were of 
great authority. They were called the jus hon¬ 
orarium, ■" because those who bear honors in the 
state, that is the magistrate, have given ft their 
Sanction.; Inst-1. fi. 7 ; Howe, Stud. Civ. L. 10 ; the 
fact.that the circumstances and habits of thought, 
untrammelled as they were under this system, led 
to the exercise by thepreefor of equitable functions 
and extension of the narrow limits of the old civil 
law, was a potent factor In the judge-made law 
which replaced the aucient technical aud rigid sys¬ 
tem by one more flexible. The lex Cornelia (B. C. 
67) forbAde a praetor to depart during his term 
from the edict promulgated by him at Its begin¬ 
ning. The edicts of preceding prcetoia were col¬ 
lected and condensed by Balvius Julian us, who had 
filled the office during tne time of Hadrian, this was 
a final edictum perpe cuum, and it was known distinc¬ 
tively by that title. It Is doubtful whether after 
that annual edicts were issued ; Sand. Inst. Just. 
11: Sohm, Rom. L,. § 14 ; Mack. Rom. L. t 47. 

The authority of the praetor extended over all 
jurisdictions, and was summarily expressed by the 
words do dioo, addico, I. e. do I give the action, 
dico I declare the law, I promulgate the edict, 
addico I.invest the judge with the tight of judging. 
There were certain cases which he was bound to 
decide himself, assisted by a council chosen by 
himself,—perhaps the decemvirs. But the greater 
part of oauses brought before hlin he sent either to 
a judge, an arbitrator, or to recuperatores. or to 
the cantumvlrs, ge before stated. The preetor had 
no power to legislate, but he might grant or refuse 
aa actipu ; Sonm, Rom. L. S3. Under the empire, 
the powers of the prae tor passed by degrees to the 
prefect of the preeiorium or the prefect of the city ; 
so that this magistrate, who at first ranked with 
the consuls, at last dwindled Into a director or 
manager Of the public spectacles or games. 

The preetor Urtxinus was a special officer ap¬ 
pointed to administer Justice In the city ; after¬ 
wards (about 342 a. c.) the Increase of business 
made it necessary to appoint a second praetor, who 
was called a praetor peregrin us to whom were as¬ 
signed all cases In which either or both of the 
parties were foreigners. Pr stores tutelares were 
special magistrates nominated In Rome and vested 
with the power of appointing tutor* which right 


had previously been exercised by the preetor ur- 
banus. 

A preetor fldei commistarius was a magistrate 
specially appointed to have jurisdiction of fidei 
commissu. 

The preetor fiscalis has special jurisdiction of 
cases affecting the public treasury. 

PRAGMATIC SANCTION. In 
French Law. An expression used to 
designate those ordinances which concern 
the most important object of the civil or 
ecclesiastical administration. Merlin Ru¬ 
pert, ; 1 Fournel, Hist, des Advocats 24, 38. 

In Civil Law. The answer given by 
the emperors on questions of law, when 
consulted by a corporation or the citizens 
of a province or of a municipality, was 
called a pragmatic sanction. Lemons EL 
du Dr. Civ. Rom. § 53. This differed from 
a rescript. 

PRAIRIE. An extensive tract of land 
destitute of trees, covered with coarse 
grass* and usually characterized by a deep, 
fertile soil; a meadow or tract of grass¬ 
land ; especially a so called “ natural 
meadow .’ 1 51 Kan. 23. 


PRATIQUE or FRATIC. A 

license for the master of a Bhip to traffic in 
the ports of Italy upon a certificate that 
the place whence he came is not annoyed 
with any infectious disease. R. & L. Diet.; 
Encyc. Lond. 

PRAY IN AID. In old English 

practice. To call upon for assistance. In 
real actions, the tenant might pray in aid, 
or call for assistance of another, to help 
him to plead, because of the feebleness or 
imbecility of his own estate. 3 Bl. Com. 
bOO. 

PRAYER. In Equity Practice. 
The request in a bill that tne court will 
grant tne aid which the petitioner desires. 
That part of the bill which asks for relief. 
The word denotes, strictly, the request, 
but is very commonly applied to that part 
of the bill which contains the request. 

Op Process. That part of the bill whioh 
asks that the defendant may be compelled 
to appear and answer the bill, and abide 
the determination of the court upon the 
Subject. 

It must contain the names of all the par¬ 
ties; 1 P. Wms, 593; 3 Dick. Ch. ’707 ; 2 
Johns. Ch. 245 ; Coop. Eq. PI. 16; Bisph. 
Eq. g 9; see 55 Fed. Reu. 835 ; although 
they are out of the jurisdiction ; 1 Beav. 
106 ; Mitf. Eq, PL 164. The ordinary pro- 
069S asked for is a writ of subpoena; Storv, 
Eq. PI. § 44; and In case a distringas against 
a corporation; Coop, Eq, PI. 16 ; or an in¬ 
junction ; 2 S. & S. 219; 1 Sim. 50; is 
sought for, it should be included in the 
praver. 

Fob Relief, is general, which asks for 
such relief as the court may grant ; or 
special, which states the partioular form 
of relief desired. A special prayer is 
generally inserted, followed by a general 
prayer, 4 Madd. 408; 16 Pet. 195 ; 23 Vt. 
§47; 6 Gill 105; 25 Me. 153; 10 Rich. Eq. 
68 ; 7 Ind. 661; 15 Ark. 555; a general 
prayer if omitted, may be added by 
amendment or amended bill; 38 W. Va. 
583. Unless the general prayer is added, 
if the defendant fails in his special prayer 
he will not be entitled to any relief; 1 
Ves.426; 12 id. 63 ; 2 R. 1.129; 15 Ala. 9; 
except in case of charities and bills in be¬ 
half of infants; 1 Atk. 6 , 855; 18 Ves. 325; 

1 Russ. 235 ; 2 Paige, Ch. 896. 

A general prayer is sufficient for most 
purposes; and tne special relief desired 
may be prayed for at the bar; 4 Madd. 408; 

1 Edw. 26; Story, Eq. PI. § 41; 31 N. H. 
198 ; 2 Paine 11 ; 9 How. 890; 9 Mo. 201 ; 

9 Gill A J. 80; 19 Ark. 62; 18 Ala. 871; 
93 Vt. 247 ; but where a special order and 
provisional prooess are required, founded 
on peculiar circumstances, a special prayer 
therefor Is generally inserted ; 6 Madd. 218 ; 

8 Ind. 419. A prayer for general relief is 
suffioient to support any decree warranted 
by the allegations of the bill; 148 Ill. 023 ; 
but under such aprayera party cannot re¬ 
cover a claim distinct from that demanded 
by the bill; 29 W. Va. 1. 

Suoh relief, and such only, will be 
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mated, either under a special prayer, 
whether at bar; 3 Vee. 399; 4 Paige, Ch. 
829; 25 Me. IS3; 80 Ala. N. «. 416; or in 
the bill; 16 Tex. 399 ; 19 O*. 499 ; 21 Pa. 
131 ; or under a general prayer, as the case 
as stated will justify; 7 Ired. Eq. 80; 4 
Sneed 633: 13 Ill. U3; 5 Wise. 117. 434; 
94 Mo. 31 : 7 Ala. N. s. 193 ; 13 Ark. 183 ; 3 
Barb. Ch. 613; 3 Gratt. 313 ; 9 How. 390 ; 
and a bill framed apparently for one pur* 
poee will not be allowed to accomplish an¬ 
other. to the injury of the defendant; 16 
Tex. 399 ; 21 Pa. 131; 6 Wend, 63. 

And, generally, the decree roust conform 
to the allegations and proof ; 7 Wheat. 639 ; 
19 Johns. 496 : 2 Harr. Ch. 401: 1 Ired. Eq. 
83 ; 6 Ala. N. s. 518 ; 4 Bibb 376 ; 13 Conn. 
146. See 75 Tex. 287. But a special prayer 
may be disregarded, if the allegations war- 
rant relief under the general prayer; 15 
Ark. 555 ; 4 Tex. 30 : 3 Cal. 259 ; 23 Ala. N. 
$. 646; 8 Humphr. 230 ; 1 Blackf. 305 ; the 
relief granted must be consistent with the 
special prayer ; 37 Ala. 507 ; 21 Pa. 181; 
l Jones. Eq. 100; 14 Ga. 53; 

654 ; 9 GiU & J. 80; 4 Des. Eq. 530 ; 9 Yerg. 
301 ; 1 Johns. Ch. 111. 

PREAMBLE. An introduction pre¬ 
fixed to a statute, reciting the intention of 
the legislature in framing it. or the evils 
which led to its enactment. It is no part 
of the law ; 26 Pa. 287. It is no more than a 
recital of some inconveniences, which does 
not exclude any other, for which a remedy 
is given by the enacting part of the statute. 
Resort cannot be had to the preamble of a 
statute to ascertain tbe intention of an act 
unless there is an ambiguity in the enact¬ 
ing part. Effect should be given to a pre¬ 
amble to the extent that it shows what the 
legislature intended, and if the words of 
enactment have a meaning which does not 
go beyond that preamble, or which may 
come up to the preamble, in either case 
that meaning should be preferred to one 
which shows an intention of the legislature 
which would,not answer the purposes of 
the Preamble or would go beyond them. 
To that extent only is the preamble ma¬ 
terial ; 8 App. Cas. 388. The clear lan¬ 
guage of an act cannot be cut down by a 
reference to tbe preamble ; 29 Ch. D. 950. 
It may explain what is of doubtful mean* 
ing, but will not limit what is clear; 15 R. 
I. 999 ; 19 Fed. Hep. 304. 

A preamble is said to be the key of » 
statute, tq open the minds of the makers 
as to the mischiefs whjch are to be remedied 
and the-objects ivhjoh are to be accom¬ 
plished by tue proyia&>DSof the statute ; Co. 
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In modern leg¬ 


islative prastvab, preambles are much leas 
used then formerly, And in some of tbe 
United St&teB are rarely inserted in stat¬ 
utes. In the Interpretation of a statute, 
though resort may be had to the preamble, 
it cannot Rm it or control the express pro¬ 
visions 6 f the statute; Dwarris, Stitt. 504; 
Wilberf. "Stat. Law 277. Nor can it by 
implication enlarge what is expressly fixed; 

1 Story, Const, b. 3, C. 0 ; frM'Cord 298 ; 15 
Johns. 89 ; Rush. 181; Daveis 38. 

A preamble renting the existence of 
public outrages, provision against which is 
made in the body of the act, is evidence of 
the facts it recites. See 4 Maul© A 8 . 532 

2 Russ. Cr. 720. 

The facts reCtted in a preamble of a pri¬ 
vate statute ate not evidence, as between 
the person for whoee benefit the act passed 
and a third person; 8 Litt. 472 ; 7 mil 80; 
but the statement of legislative reasons in 
the preamble wHl not affect the validity of 
an act; 42 Conn. 583. 

See Statut* ;XX)wwrEpoirtOK. 

A recital Inaftitod m a contract for tbe 
purpose of declaring tbe intention of the 
parties. 

PRE-AUDIENCE. The right of being 
heard before another. < A privilege belonging 
to the English bar. the members Of which 
are entitled to be heard in their order, ac¬ 
cording to rank, beginning with the Queen's 
attorney general, and ending with barristers 
yt large 3 Bl. Com. 28, note. 


PREBEND. In EooloaiaatiqalLaw. 

Tho stipend granted to an ecclesiastic, in 
consideration of officiating in the ohurch. 

It is in this distinguished from a canoni¬ 
cal, which is a mere title and may exist 
without stipend. The prebend may be a 
simple stipend, or a stipend with a dignity 
attached to it, in which case it has some 
jurisdiction belonging to it, 2 Burn, Eccl. 
Law 88 ; Stra- 1083 ; 1 Term 401 ; 2 id. 
630; 1 Wils. 206 ; Dy. 273 a ; 7 B. & C. 113 ; 

8 Bingh. 490 ; 5 Taunt. 2 ; Jacob, L. Diet. 

PRECARL®. Day works which the 
tenants of certain manors were bound to 
give their lords in harvest time. Cowel. 

PRECARIOUS. The affairs of an ex¬ 
ecutor are precarious only when conducted 
with such recklessness as in the opinion of 
prudent and discreet men endangers their 
security. 60 Barb. 50. 

PRECARIOUS RIGHT. The right 
which the owner of a thing transfers to 
another, to enjoy the same until it shall 
please the owner to revoke it. 

If there is a time fixed during which the 
right may be used, it is then vested for 
that time, and cannot be revoked until 
after its expiration, Wolff, Inst. § 333. 

PRECARIUM (Lat.). The name of a 
contract among civilians, by which the 
owner of a thing, at the request of another 
person, gives him a thing to use as long as 
the owner shall please. Pothier, n. 87. 
See Yelv. 173 ; Cro. Jac. 235 ; 9 Cow. 687 ; 
Rolle 138 ; Bac. Abr. Bailment (C) ; Ersk. 
Ipst. 3. 1. 9; Story, Bailm. §§ 127, 253 b. 

A tenancy at will is a right of this kind. 

PRECATORY WORDS. Expressions 
in a will praying or requesting that a thing 
shall be done. A trust created by such 
words, which are more like words of en¬ 
treaty and permission, than of command 

dr certainty. . , 

Examples of such words, which the court* 
have held sufficient to constitute a trust, 
are “ wish and request,” " have fullest con¬ 
fidence,” “ heartily beseech,” and the like ; 
Rap. and Lawr. L. Diet. 

Although recommendatory words used 
by a testator, of themselves, seem to leave 
the devisee to act as he may deem proper, 
giving him a discretion, as when a testator 
gives an estate to a devisee, and adds that 
he hopes, recommends, has a confidence, 
wish, or desire that the devisee shall do 
certain things for the benefit of another 
person, yet courts of equity have formerly 
construed such precatory expressions as 
creating a trust; 8 Ves. Ch. 380 ; 18 id. 41; 
Bac. Abr. Legacies (B) ; 98 Mass. 874; 85 
Vt. 173; 4 Am. L. Rev. 617 ; 113 Mo. 112. 
See, contra, 20 Pa. 268; 1 McCart. 397 ; 2 
Story, Eq. Jur. § 1069; 40 N. J. Eq. 570 ; 
139 Mass. 117 ; Bisph. Eq. 73. 

But this construction will not prevail 
when either the objects to be benefited are 
imperfectly described, or the amount of 
property to which the trust should attach 
is not sufficiently defined ; 1 Bro. C. C. 142 ; 
1 Sim. 542, 556. 

While the expression of confidence, if 
the context shows that a trust is intended, 
may create a trust, yet, if upon the whole 
will the confidence is merely that the lega¬ 
tee will do what is right in disposing of the 
property, a trust is not imposed ; 4 Kent 
305; [1895] 2 Ch. 870; 140 N. Y. 122 ; 153 
Pa. 103; 159 Mass. 229. As to when the 
words confidence, etc., create a trust, see 
note to Lloyd & G. 154 ; see also 2 Pa. 129. 
The words in the fullest confidence were 
held to create a trust; 1 Turn. & R. 143. 

Tho current of decision in England with 
regard to precatory words is said to be now 
changed. A trust will not be created 
where the testator shows an intention to 
leave proijerty absolutely; 27 Ch. Div. 
394. See 70 Pa. 153; 19 Conn. 351. The 
leaning of the courts is against the impli¬ 
cation of a trust; 1 Jarm. Wills 865, It is 
a question of what was the intention, not of 
what particular word was used ; [1895] 2 
Ch. 370. But it was held that a testamen¬ 


tary gift with added words of entreaty or 
recommendation, or expressing a hope or 
confidence will constitute a trust; 100 
Mass. 340 ; 34 Ala. 849. See the cases in 1 
Jarm. Wills 885, on thiB subject. 

“ The true rule, upon principle, and ac¬ 
cording to the weight of more recent nu- 
thorities, is said to be that the whole will 
must be examined to determine whether 
the words used were to impose an obliga¬ 
tion or to give the devisee full discretion.” 
4 Kent 305, note b, citing 8 Ch. !). 540; 
109 U. 8 . 725 i 126 Maas. 213; 79 Ky. 378. 
See 140 N. Y. 122. 

Vagueness in the object tends to show 
that no trust was intended. See L. R. 8 
Eq. 073. It has been held that precatory 
words are yrima facie imperative, and 
create a trust; 83 Md. 200 ; 71 iff. 108 ; 127 
U. 9. 800. 

Precatory words do not always create a 
trust. The question in every case is one of 
intention. Expressions per se sufficient to 
create a trust may be deprived of that 
effect by a context especially declaring or 
by implication showing no trust was in¬ 
tended. The question in all cases is, was 
the direction imperative? The real ques¬ 
tion to be determined when such words 
are used is whether the confidence, hope, 
or wish expressed is meant to govern the 
donee, or whether it was a mere indication 
of that which the testator thinks would be 
a reasonable or suitable use of the property 
conveyed, leaving the matter ultimately 
to the decision of the donee ; 1 Jarm. Wills 
406. n. 

The meaning of the word "precatory,” 
according to its ordinary use, does not 
embrace a command—it means beseeching, 
suppliant, prayerful. 79 Ky. 381. 

PRECEDENCE. The right of being 
first placed in a certain order,—the first 
rank being supposed the most honorable. 

In this oountry no precedence is given 
by law to men. 

Nations, in their intercourse with each 
other, do not admit any precedence : hence, 
in their treaties, it is the usage for the 
powers to alternate, both in the preamble 
and in the signatures, so that each power 
occupies, in the copy intended to be de¬ 
livered to it, the first place. Sometimes 
signatures are made in alphabetical order 
of the states which are parties to the act, 
the Frenoh alphabet being adopted for that 
purpose. 2 Hall. Int. L, 122. 

In some cases of officers, when one must 
of necessity act as the ohief, the oldest in 
commission will have precedence: as, 
when the president of a court is not p re s e nt, 
the associate Wbbhas the oldest commis¬ 
sion will have a precedence; or if their 
commissions bear tee same date, then the 
oldest man. 

In the army and navy there is a regular 
order of precedence. See Rakk. 

For rules of precedence in England, see 
Whart. Law Diet. 

PRECEDENTS. In Practice. 
Legal acts or instruments which are 
deemed worthy to serve as rules or models 
for subsequent cases. 

The word is similarly applied in respect 
to political and legislative action. In the 
former use, precedent is the word to desig¬ 
nate an adjudged case which is actually 
followed or sanctioned by a court in sub¬ 
sequent cases. An adjudged case may be 
of any degree of weight, from that of 
absolute oonclusivenesa down to the faint¬ 
est presumption : and one which is in fact 
disregarded is said never to have become a 
precedent. In determining whether an 
adjudication is to be followed as * prece¬ 
dent, the following considerations are 
adverted to. First, the justice of the prin¬ 
ciple which it declares, and the reason¬ 
ableness of its application. Hob. 270. If 
a precedent is to be followred because It is 
a precedent, even when decided against an 
established rule of law, there can be no 
possible correction of abuses, because the 
fact of their existence would render them 
above the law. It la always safe to rely 
upon principles. See 16 Viner, Abr. 499; 
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3 J. <k W. 318; 3 Vea. 527 ; 3 P. Wma. 238; 
2 Bro. C. C. 86; 1 Tex. 11; 2 Evans, Poth. 
877, wheve the author argues against the 
policy of making precedents binding when 
contrary to reason. “The reason and 
spirit of cases make law: not the letter of 
particular precedents." 8 Burr. 1364, per 
Lord Mansfield. See, also, 1 Kent* 475; 
Liverm. Syst. 104; Gresl. Eq. Ev. 800; 16 
Johns. 402 ; 20 id. 722 ; Cro. Jao. 527 ; 83 
Hen. VII. 41; Jones, Bailm. 46; 1 Hill, 
N. Y. 438; 9 Barb. 544 ; 50 N. Y. 451; 
Wells, Res. Adj. & Dec. 

According to Lord Talbot, it is 11 much 
better to stick to the known general rules 
than to follow any one particular precedent 
which may be founded on reasons unknown 
to us." Cas. f.Talb. 28. Blackstone, 1 Com. 
70, says that a former deoiaion is, in 
general, to be followed,unless “ manifestly 
absurd or unjust; ” and in the latter case 
it is declared, when overruled, not that the 
former sentence was bad law, but that it 
was not law. If an adjudication is ques¬ 
tioned in these respects, the degree of con¬ 
sideration and deliberation upon which it 
was made ; 4 Go- 94 ; the rank of the court, 
as of inferior or superior jurisdiction, 
which established it, and the length of 
time during which it has been acted on as 
a rule of property, are to be considered. 
The lengtn of time which a decision has 
stood unquestioned is an important ele¬ 
ment ; since where a rule declared to be 
law, even by an inferior tribunal, has been 
habitually adopted and acted upon by the 
community, and becomes thus imbedded 
in the actual affairs of men, it is frequently 
better to enforce it as it is, insteaa of al¬ 
lowing it to be re-examined and unsettled. 
It is said that in order to give precedents 
binding effect there must be a current of 
decision ; Cro. Car. 528 ; Cro. Jac. 386 ; 8 
Co. 163; 10 Wise. 870; and even then, in¬ 
justice in the rule often prevails over the 
antiquity and frequency of its adoption, 
and induces the court to overrule it. But 
this is to be very cautiously done where it 
is a rule of property, or wherever a depar¬ 
ture from it would unjustly affect vested 
rights; 8 Cal. 188; 47 Ind. 286 ; 30 Misa, 
256 ; 23 Wend. 340. 

“ The only use of authorities, or decided 
cases, is the establishment of some principle 
which the judge can follow out in deciding 
the case before him. . . . Where a case has 
decided a principle, although I myself do 
not concur in it, and although it has been 
only the decision of a tribunal of co-ordinate 
jurisdiction, I have felt bound to follow it 
where it is of respectable age and has been 
used by lawyers as settling the law, leaving 
to the appellate court to say that a case 
is wrongly decided, if the appellate court 
should so think." 13Ch. D. 712, per Jessel, 
M. R. 

“ Without minutely examining all the 
cases, or saying whether I do or do not 
agree with them, it is sufficient for me to 
abide by the principle established by them ; 
the principle is the thing which we are to 
extract from cases, and to apply it in tbe 
decision of other cases." 7 Term 148, per 
Lord Kenyon, C. J. 

*' Now, 1 have often said, and I repeat it, 
that the only thing in a judge’s decision 
binding as an authority upon a subsequent 
judge is the principle upon which the case 
was decided; but it is not sufficient tbat 
the case should have been decided on a prin¬ 
ciple, if that principle ib not itself a right 
principle, or one not applicable to the case." 
13 Cb. D. 785, per Jessel, M. R. 

“ If one authority were produced to me, 
and my own opinion were the other way, 
I would not follow that authority ; but if 
the authorities are numerous, I admit that 
I must be bound." L. R, 19 Eq. 460, per 
Jessel, M. R. 

“Courts should be careful not to over¬ 
rule decisions which, not being manifestly 
erroneous and mischievous, have stood for 
some time unchallenged, and from their 
nature and the effect which they may rea¬ 
sonably be supposed to have produced upon 
the conduct of a large portion of the com¬ 
munity, as well as of parliament itself, in 
matters affecting rights of property, may 


fairly be treated as having passed into the 
category of established and recognized 
law." 15 Ch. D. 336, per Thesiger. L. J. 

“ Where an old case is contrary to the 
principles of the general law, the court of 
appeal ought not to shrink from overruling 
it even after a considerable lapse of time. 
But when an old decided case has made 
the law on a particular subject, the court 
of appeal ought not to interfere with it, be¬ 
cause people have considered it as establish¬ 
ing the law and have acted upon it;" 9 Q. 
B. D. 352, per Jessel, M. R., cited by Lord 
Esher, M. K., in 22 Q. B. D. 619. See also 
12 Q. B. D. 318. 

“ Where there is a decision which has 
stood for more than two hundred years in 
respect of a subject-matter constantly aris¬ 
ing in practice, the court does not overrule 
it unless absolutely obliged to do so. . . . 
Even if the court did not agree with the 
decision, it would not overrule it.” [1895] 
2 Q. B. 665. Where a dictum of law has 
been accepted, and is likely to have af¬ 
fected divers contracts and dealings be¬ 
tween man and man, and if not followed, 
many transactions done on the faith of it 
would be disturbed, the court will follow 
the dictum; 26 Ch. D. 821. But where 
a decision had not stood wholly unques¬ 
tioned the court need not feel bound to 
follow it merely because it has stood for 
twelve years without being authoritatively 
overruled ; 27 Ch. D. 154. 

“ Where the decision is really one as to 
the jurisdiction of another court there is 
no reason why, at any distance of time, a 
superior court may not overrule it." 13 Q. 
B. D. 591, per Brett, M. R. 

“ Speaking for myself, I do not pay much 
attention to the dicta of modern judges, as 
I consider it my duty to decide for myself. 
This, of course, does not apply to decisions 
of modern judges, nor to old recognized 
dicta by eminent judges." 23 Ch. D. 49, 
per Jessel, M. R. See, also, 23 Ch. D. 127; 
[1891] 3 Ch. 376. 

Decisions on the constructions of instru¬ 
ments, if the words are identical, are not 
strictly binding, much less so if the words 
are only similar; L. R. 10 Ch. 397 ; 22 Ch. 
D. 488 ; and this is true even of the decis¬ 
ions of the appeal court; 23 Ch. D. 111. 

In 25 Q. B. b. 57, Lord Esher drew a dis¬ 
tinction between “ fundamental proposi¬ 
tions of law,” which could be changed only 
by parliament, and “ the evidence of the 
existence of such a proposition," which was 
within the disposition of the court. 

There is no common law or statutory rule 
to oblige a court to bow to its own decis¬ 
ion ; it does so again on the grounds of 
judicial comity. But when a court is 
equally divided, this comity does not ex¬ 
ist, for there i 9 no authority of the court 
as such, and those who follow must choose 
one of two adverse decisions. When the 
court is equally divided, if the cafie comes 
before it again, it will exercise an independ¬ 
ent opinion and abide by one of the two 
views. The case may be different as re¬ 
gards the house of lords, for it is the ul¬ 
timate court of appeal, for if it is otherwise 
there exists an uncertainty as to the law ; 
9 P. D. 98. 

In 44 L. T. 440, Jessel, M. R., stated that 
he had frequently differed from the courts 
of co-ordinate jurisdiction and the same 
was said by Brett, L. J., in 10 Q. B. D. 328, 
in reference to a decision in the Exchequer 
Chamber, where the judges were equally 
divided, and it was said by Brett, M. K., in 
13 Q. B. D. 355, that a court of law is not 
justified in overruling the decisions of 
another court of co-ordinate jurisdiction, 
citing Jessel, M. R., in 18 Ch. b. 130. 

For us to reverse the judgment of a 
lord chancellor would require a tremend¬ 
ous case—a case of a clear error.” 12 Ch. 
D. 47, per James, L. J. While the decis¬ 
ions ot the lord chancellor, at all events 
sitting alone, are not absolutely binding, 
yet the greatest weight ought to be given 
to them, and unless manifestly wrong, they 
ought not to be overruled; 12 Ch. D. 54, 
per Thesiger, L. J. The old lord chancellors 
overru’ed one another, and sometimes they 
overruled their own decisions without the 


slightest trouble; 21 Ch. D. 846, Jessel, 
M. R. 

It is said that the house of lords has the 
same power that every other tribunal has 
in subsequently applying the law laid down 
by it to other cases; 5 H, L. Cas. 63. The 
observations made by the members beyond 
the ratio decidendi which is propounded 
and acted upon in giving juagment, al¬ 
though they may be entitled to respect, are 
only to be followed in so far as they may 
be considered agreeable to sound reason 
and to prior authorities. But the house of 
lords, as a tribunal, is bound by its own 
precedents which it will not overrule, and 
the doctrine on which the judgment of the 
house is founded must be universally taken 
for law, and can only be altered by act of 
parliament; 3 H. L. Cas. 391 ; 8 id. 391; 9 
id. 388 ; L. R. 8 C. P. 318. This doctrine 
has just been again laid down, after argu¬ 
ment, in 78 L. T. Rep. 361. If two cases in 
the house of lords are not to be reconciled, 
the more recent ought to prevail; 5 Add. 
Cas. 798 ; 7 id. 294, 302. 

The judicial committee of the privy 
council is not bound by its own precedents , 
see 4 Moore, P. C. 83; but where a decision 
of the privy council has been reported to the 
queen, ana been sanctioned and embodied 
in an order in council, it becomes the decree 
or order of the final court of appeal, and 
every subordinate tribunal to whom the 
order is addressed should carry it into exe¬ 
cution ; 6 App. Cas. 483. 

The supreme court of the United States 
has overruled its own precedents in some 
instances, notably on tne question of the 
extent of admiralty jurisdiction and in the 
legal tender cases. 

It has been said that a judgment made 
by an equally divided court has no weight 
as a precedent; 5 Wend. 372 ; 25 id. 256 ; 
and does not even settle the question of 
law; 5 id. 372; but a judgment affirmed 
by a divided court in the house of lords is 
a binding precedent; 9 H. L. Cos. 338. 
Tbe subject of precedents both in English 
law and in other systems is treated by 
Prof. John C. Gray in 9 Haxv, L. Rev. 827. 

Instances of a lower court disregarding 
the decision of a higher court will be found 
in L. R. 2 Eq. 335, where a oase formerly 
decided by Lord Westbury was disregarded 
because he had decided it in ignorance of 
a statute, and in L. R. 8 Ch. 420, where the 
lord chancellor made a ruling as to the 
abatement of legacies, which was nothing 
more than a blunder, and was subsequently 
disregarded by the vice-chancellors. See 9 
Hatrv. Law Rev. 827. 

See Stare Decisis. 

Mr. Powell (Appellate Proceedings) de¬ 
velops at some length the thought that 
two of the most important ideas and prin¬ 
ciples in judicial proceedings are essentially 
of modern origin. These are the force 
and effect of precedent, and the aid afforded 
by appellate proceedings in the correction 
of errors ana the perfecting of the law. 
Neither of these ideas were known to the 
ancients, or recognized in the civil law, 
and they were almost entirely disregarded 
in the courts of continental Europe until 
the present day. We are indebted for 
their development to England. Both of 
the subjeofcs—the citation of a former case 
as evidence of the law, upon the trial of a 
subsequent case, and the supervision by 
the superior courts of the correctness of the 
proceedings and decisions of the inferior 
courts began to make thoir appearance 
about the time of Edward I. 

The argument until quite recently so 
muoh used by jurists oi continental Eu¬ 
rope and civilians, is thus summarized and 
answered: “ They say that judicial decis¬ 
ions are either conformable to law or not; 
if the former, they are mere applications 
of a pre-existing rule to individual cases 
falling within it, and do not therefore cre¬ 
ate new laws; if th9 latter, they are not 
binding, but are themselves against law. 
This is more ingenious than fair or truth¬ 
ful; for such decisions are not made and 
called into requisition where a pre-existing 
rule existed, out in thoie doubtful and 
evenly balanced questions between two or 
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nu>re opinions, and further light and aid 
are called for, where all pre-existing rules 
hare failed, satisfactorily, to give thataid. 
The ajHiimption of the dilemma tsoontrary 
to expsrieuos and reason ; for it is tlie 
frequent experience of the jurist to find 
cases where pre-existing rules entirely fail 
him; and reason also teaches that it must 
be so, since it is found that all human pro¬ 
ductions are imperfect. The using of such 
former judicial decisions as aids in form¬ 
ing a judgment and decision, is no more 
* Kan what was done under the civil law. in 
calling in aid the opinion and writings of 
distinguished juris consnlti. But the use¬ 
fulness and justice of thus using previous 
judicial decisions is now generally ad¬ 
mitted and followed.** The earliest use of 
judicial proceedings as precedents is said, 
on the authority of Quterbock on Bracton 
and his Relation to the Roman Law, to 
have been by Bracton about tho timo of 
Edward I 

The considerations bearing upon the 
weight of authority given to judicial decis¬ 
ions are said by the author quoted to be : 

1. The decisions of the appellate courts 
are of absolute authority in the subordinate 
courts, no matter how much the latter 
may differ in their conclusions “unless 
in any cay it was considered (which is 
hardly supposable) to be contrary to the- 
constitution or common sense.” 

2. Decisions of the same court, or co-or¬ 
dinate ones, are authorities, but subject to 
be reviewed, dissented from, or overruled 
with reference to the time when they were 
made, and the extent to which they have 
been acted upon. 

8. The decision of any court or the opin¬ 
ion of any jurist, i9 an authority, to be 
more or less relied upon as it accords with 
settled principles of law, and as it is justi¬ 
fied by reason. The opinions of jurists, 
though they may be received, are not to be 
accorded the weight of judicial decisions. 

These principles, it is contended, though 
very important, are only made effective by 
a judicious system of appellate jurisdiction, 
sifting out errors and irregularities, and 
bringing the decisions into narraony with 
the law and rendering it one consistent 
whole ; Powell, App. Proc. 4. 

The real object and function of appellate 
tribunals is, in this last sentence, very well 
expressed. It has been the subject of 
much discussion in connection witn regu¬ 
lating the right of appeal by the amount 
in controversy. Sucn limitations are some¬ 
times thought to cause inequality in the 
administration of juetice, between, as it is 
said, the rich and the poor. It may, how¬ 
ever, be said that the primary purpose of 
an appellate tribunal is to Bettle and unify 
the law as administered by the various 
subordinate courts under the general super¬ 
visory jurisdiction of the appellate court. 
In theory, an appeal to a higher court can¬ 
not be considered as a right of any liti¬ 
gant: the rights of a litigant are fully 
protected by giving him a day in court for 
the trial of his cause in the court below, 
with the opportunity, by motion for a new 
trial, to secure the correction of any error 
of law or manifest injustice in the verdict. 

Of the place filled by case law in the 
jurisprudence of England and America', it 
has been said : “The resource of English 
lawyers, when called on to fill the gap 
which wrs elsewhere supplied by the 
Roman law, was custom. Of this custom 
the judges were themselves, in the last 
resort, the repository. Thus it comes to 
pass that English case law does for us what 
the Roman law does for the rest of western 
Europe.*’ Mark by, Elem. of Law § 90. The 
difference between the common law of 
England and the continental law is thus 
characterized by the same author: “ Where 
the principles of the Roman law are 
adopted, the advance must always be made 
on certain lines. An English or American 
judge can go wherever his good sense 
leads him. The result has been that whilst 
the law of continental Europe is formally 
correct, it is not always easily adapted to 
the changing wants of those amongst whom 
it is administered. On the otherhand, the 


English law, whilst it is cumbrous, ill- 
arranged, and barren of principles, whilst 
it is obscure and frequently in conflict with 
itself, is yet a system under which justice 
can be done; anyhow it stands alone in the 
history of the world.” Id. § 92. Freeman 
says: “The life and soul of English law has 
ever been precedent,” and to this he as¬ 
cribes, not only the growth of the common 
law but that of the unwritten constitution 
of England. Freem. Eng. Const, ch. ii. iii. 

In a lucid disousaion of the value of 
judicial decisions as an essential part of 
the English and American systems, Judge 
Dillon says : “ Judicial precedent is not 
simply part of the law in a general sense... 
but it is a part of our law in a sense, and 
with effects, which are distinctively and 
most strikingly peculiar. The doctrine as 
established, Is shortly this : that a decision 
by a court of competent jurisdiction of a 
point of law lying so squarely in the path¬ 
way of judicial judgment that the case could 
not be adjudged without deciding it, is not 
only binding upon the parties to the cause 
in judgment, but the point, so decided, be¬ 
comes, until it is reversed or overruled, 
evidence of what the law is in like cases, 
which the courts are bound to follow, not 
only in cases precisely like the one which 
was first determined, but also io those 
which, however different in their origin or 
special circumstances, stand, or are con¬ 
sidered to stand, upon the same principles.” 
Laws and Jurisp. 231. Passing over the 
question whether a judicial decision is Law 
or only evidence of it, tho same writer notes 
the difference between the authoritative 
effect of a judicial decision in our system, 
and the entire want of it in continental 
Europe, the result being that under the 
former system “a point solemnly decided 
has the force and effect of law. binding the 
judges in all other cases that olearly fall 
within its principle, which the judges are 
therefore bound to follow and apply, un¬ 
less, to use Blackstone’s well-known and 
much criticised qualification, the precedent 
is 4 flatly absurd or unjust; * ” id. 

Allusion is very properly made to a point 
of great importance in estimating the value 
of judicial decisions, which is irequently 
overlooked, that is, the contribution made 
by the arguments of counsel. The writer 
quoted says : “ Indirectly, the reports em¬ 
body also the results of the researches, 
stuaies, experience, and ability of the bar 
during the same period, since of these the 
judges have had tne advantage in the argu¬ 
ment of the causes so decided. Indeed the 
doctrine of judicial precedent implies that 
the point of the decision whereof such force 
is attributed Bhould have been argued by 
opposing counsel.” Id. 233. So important 
is this consideration that it might almost 
be suggested as a wise rule to apply to the 
use of judicial decisions as precedents, that 
no case should be held to acquire binding 
force as law unless the point on which it 
was decided had been argued by counsel. 

The fortuitous and irregular growth of 
case law is the necessary result of the rule 
of its existence, that no point can become 
the subject of a judicial decision until it 
actually arises for judgment. So that it is 
left, as has been observed, to 44 the casual 
exigencies of litigation to determine what 
parts of it shall be filled up and what left 
incomplete,” with the result that 44 all 
kinds of curious little que&tions receive 
elaborate answers, while great ones remain 
in a provoking Btate of uncertainty.” Pol¬ 
lock, Essays on Jurisprudence and Ethics, 
ch. iii. 

Concerning the true office and use of ad¬ 
judged cases, the views of Mr. Justice 
Miller are expressed in a letter which is 
published in a note to lecture IX. of Judge 
Dillon’s work already referred to. After 
adverting to the difficulty experienced by 
a judge in the use of judicial decisions, he 
groups the cases into three classes 4 1. 
Those which must be decided by principles 
not disputed, in which citations are of little 
value, because the duty of the judge is con¬ 
fined to the application of principles in a 
particular case. 2. Thoee which construe 
the constitutions and statutes, as to which 


the decisions of the highest court of the 
government whioh adopted them, are 
generally conclusive. 8. Those depending 
upon general principles of law or equity 
whioh must be determined, if there is a 
conflict of decision, by the weight of au¬ 
thority, and in whicn the citation of ad¬ 
judged cases is most useful. 

Allusion is also made to the fact that 
the opinions of certain judges, even when 
dissenting or obiter, carry special weight 
apart from the courts in which they were 
delivered. 

Another very able writer considers that 
the development of the law, by this sys¬ 
tem, results, to some extent, in a paradox 
both in form and substance. “ In form its 
growth is logical. The official theory is 
that each new decision follows syllogis- 
tically from existing precedents,” but they 
44 survive in the long run after the use they 
once served is at an end and the reason for 
them has been forgotten. The result of 
following them must often be failure and 
confusion from a merely logical point of 
view.” On the other hand, he considers 
that the growth of the law, in substance, is 
legislation in the sense that 44 the secret root 
from which it draws all the juices of life” 
is really to be found in the consideration of 
what is 44 expedient for the community 
concerned ” on 44 more or less definitely 
understood views of public policy,” not less 
so because the “ unconscious result of in¬ 
stinctive preferences and inarticulate con¬ 
victions.” When the law is administered 
with ability and experience, even if ancient 
rules are maintained, they will be fitted 
with new reasons, so that both form and 
substance are changed by the transplant¬ 
ing. Holmes, Com. L. 35. 

Few modern writers agree with the older 
theory formulated by BUckstoce, that the 
courts are 14 not delegated to pronounce a 
new Law, but to maintain and expound the 
old one ;” 1 Bla. Cora. 69 ; but see Licber, 
Hermaneutice Ham. cd. 812. The ten¬ 
dency is strongly to accept the view that 
it is a 44 childish fiction employed by our 
judges that judiciary or common law is 
not made by them, but is a miraculous 
something made by nobody; existing from 
eternity and merely declared from time to 
time by the judges 2 Aust. Lect. Jurisp. 
055. The same view is elaborated by Sir 
Henry Maine who makes judicial decision 
the beginning of all law, and contends that 
the distinction between case law and code 
law is only one of form, and that both are, 
properly speaking, written, not unwritten, 
law. Anc. Law ch. 1. 

44 1 cannot understand how any person 
who has considered the subject can suppose 
that society could possibly have gone on if 
judges had not legislated, or that there is 
any danger whatever in allowing them 
that power which they have in fact ex¬ 
ercised to make up for the negligence or 
incapacity of the avowed legislature. That 
part of the law of every country which was 
made by judges has been far better made 
than that part which consists of statutes 
enacted by the legislature.” 1 Aust. Lect. 
Jurisp. 224. 

It must be accepted as a fact that oourts 
have always exercised the power of making 
rules for new cases or modifying existing 
laws in accordance with current ideas of 
equity or changed conditions, and that they 
justify themselves under cover of exercis¬ 
ing the judicial function of determining 
whether a binding custom exists or apply¬ 
ing general laws to particular cases. Hol¬ 
land, Jur. 56. 

But it has also been said that tlie applica¬ 
tion of an existing principle to a new state 
of facts is not judicial legislation. To call 
it suoh is to assert that tne existing body 
of law consists practically of the statutes 
and decided coses and to deny that the 
principles (of which these cases are ordi¬ 
narily said to be evidence) existed at all. 
4 Harv. L. Rev. 218. 

As to what are considered precedents la 
prize courts, see that title. 

Bee, generally, Cooley, Const. Lim. 47- 
54 ; Ram, Leg. Judgm. Ch. 8, 4,5; Broom, 
Leg. Max. 154: 12 Ohio St. 11 : 5 Harv. L. 
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Rev. 172: Judoe-Madr Law; Stare De¬ 
cisis ; Dictum ; Judicial Power ; Res 
Judicata ; Law ; Wambaugh, Case Law. 

W ritten forms of procedure which have 
been sanctioned by the courts or by long 
professional usage, and are commonly to 
be follow?d, are designated precedents. 
Steph. PI. 392. And this term, when used 
as the title of a law-book, usually denotes 
a collection of such forma 

PRECEDING AND FOLLOWING. 

The words “preceding" and “following," 
when used by way of reference to any 
sect ion of the Kentucky Statutes, construed 
to mean the section next preceding or next 
following that in which such reference ib 
made, unless when some other is expressly, 
designated. Section 462, Kentucky Statutes. 

PRECEPARTTCnC. The continuance 
of a suit by consent of both parties. Cowell. 

PRSCE8 PRIMARIES, OR 
PRDLE. A right of the crown to name 
to the first prebend that becomes vacant 
after the accession of the sovereign, in 
every church of the kingdom. This right 
was exercised by the crown of England in 
the reign of Edward I. 2 Steph. Com. 
670, n. 

PRECEPT (Lat, precipio, to com¬ 
mand). A writ directed to the sheriff, or 
other officer, commanding him to do some¬ 
thing. 

PRECINCT. The district for which a 
high or petty constable is appointed is, in 
England, called a precinct. Wilcox, Const, 
xii. See 124 Mass. 172. 

Precinct is used, in certain legislation in 
Wyoming, relatively to assessing taxes on 
railroad property, as a general word and 
not a technical one, and indicates any 
district marked out and defined. It further 
signifies a district inferior to a county and 
superior to a township. 116 U. S. 524. 

In Pennsylvania and other states it is 
used to indicate a subdivision of a city for 
election purposes. 

PRECIPUT. In French Law. An 

object which is ascertained by law or the 
agreement of the parties, and which is first 
to be taken out or property held in com¬ 
mon by one having a right, before a parti¬ 
tion takes place. 

The preciput is an advantage or a princi¬ 
pal part to which some one is entitled 
prcecipium jus, which is the origin of the 
word preciput. Dal lor, Diet. ; Pothier, 
Obi. By preciput is also understood the 
right to sue out the preciput. 

PRECISE. When the terms “ clear, 
precise, explicit, unequivocal, and indubi¬ 
table/* are used by the courts to define the 
requisite proof or a fact, it is meant that 
the witnesses shall be credible, that the 
facts are distinctly remembered by them, 
tliat details are narrated exactly, and that 
their statements are true. 89 Pa. 814. 

PRECLUDI WON (Lat ). In Plead¬ 
ing. A technical allegation contained in 
a replication which denies or confesses 
and avoids the plea. 

It is usually in the following form: 44 And 
the said A B, as to the plea of the said C 
D, by him secondly above pleaded, says 
that ne, the said A B, by reason of any¬ 
thing by the said C D in that plea alleged, 
ought not to be barred from having and 
maintaining his aforesaid action thereof 
against the said C D, because he says that.'* 
etc. 2 Wils. 42 ; 1 Chitty, PI. 578 ; Steph. 
PI. 898. 

PRECOGNITION. In Scotch Law. 
The examination of witnesses who were 
present at the commission of a criminal 
act, upon the special circumstances attend¬ 
ing it. in order to know wl>ether there is 
ground for a trial, and to serve for direc¬ 
tion to the prosecutor. But the persons ex¬ 
amined may insist on having their declara¬ 
tion cancelled before they give testimony 
at the trial. Erskine, lust. 4. 4. n. 49. 

PRECONTRACT. An engagement 
entered into by a person which renders 


him unable to enter into another; as, a 
promise or covenant of marriage to be had 
afterwards. When made per verba de 
presently it is in fact a marriage, and in 
that case the party making it cannot marry 
another person. Bish. Mar. & D. § 53; 1 
Bish. Mar. Div. <fc Sep. § 280, 1891. See 
Promise op Marriage. 

PREDECESSOR. One who has pre¬ 
ceded another. 

This terra is applied in particular to cor¬ 
porators who are now no longer such, and 
whose rights have been vested in their suc¬ 
cessor ; the word ancestor is more usually 
applicable to common persons. The pre¬ 
decessor in a corporation stands in the same 
relation to the successor that the ancestor 
does to the heir. 

One who has filled an office or station 
before the present incumbent. 

PREDESTINATION. See Absolute 
Predestination. 

PREDICATE. To affirm logically. 

PREDOMINANT. Something greater 
or superior in power and influence toothers 
with which it is connected or compared. 
22 Pick. 53. 

PRE-EMPTION. In International 
Law. The right of pre-emption is the 
right of a nation to detain the merchandise 
of strangers passing through her territories 
or seas, in order to afford to her subjects the 
preference of purchase. 1 Chitty, Com. 
Law 103 ; 2 Bla. Com. 287. 

According to general modern usage the 
doctrine of pre-emption rests upon the 
distinction between articles which are 
contraband ( q . v.) universally , and those 
which are contraband only under the par¬ 
ticular circumstances of the case. The 
carryiug of the former class alone is pun¬ 
ishable, and entails the penalty of confisca¬ 
tion, either of ship or cargo or both. The 
latter class are subject to the milder belli¬ 
gerent right of pre-emption , which is re¬ 
garded as a fair compromise between the 
right of the belligerent to seize, and the 
claim of the neutral to export his native 
commodates, though immediately subser¬ 
vient to the purpose of hostility ; 3 Phill. 
Int. L. 450; 1 C. Rob. 241. The right of pre¬ 
emption is said to be rather a waiver of a 
greater right than a right itself; an indul¬ 
gence to the neutral rather than a right of 
the belligerent; Ward, Contraband 196. 

This right is sometimes regulated by 
treaty. In the treaty made between tho 
United States and Great Britain, November 
19, 1794, ratified in 1795, it was provided, 
after mentioning that the usual munitions 
of war, and also naval materials, should 
be confiscated as contraband, that, 
44 whereas the difficulty of agreeing on pre¬ 
cise cases in which alone provisions and 
other articles not generally contraband 
ma y be regarded as such, renders it ex¬ 
pedient to provide against the inconveni¬ 
ences and misunderstandings which might 
thence arise, it is further agreed that when¬ 
ever any such articles so being contraband 
according to the existing laws of nations 
shall for that reason be seized, the same 
shall not be confiscated, but the owners 
thereof shall be speedily and completely 
indemnified ; and the captors, or, in their 
default, the government under whose au¬ 
thority they act, shall pay to the masters 
or owners of such vessel the full value of 
all articles, with a reasonable mercantile 
profit thereon, together with the freight, 
and also the damages incident to such de¬ 
tention.” According to the practice of the 
British prize court, a profit of ten per cent, 
has been usually allowed to the proprietor 
of the goods seized, for the purposes of pre¬ 
emption ; 3 Phill. Int. L. 451. 

See Neutrality. 

PRE-EMPTION RIGHT. The right 
given to settlers upon the public lands of 
the United States to purchase them at a 
limited price in preference to others. 

It gave a right to the actual settler who 
was a citizen of the United States, or who 
had filed a declaration of intention to be¬ 


come such, and had entered and occupied 
without title, to obtain a title to a quarter- 
section at the minimum price fixed b^ law, 
upon entry in the proper office an<{ pay¬ 
ment, to the exclusion of all other persons. 
It is an equitable title ; 15 Miss. 780 ; 9 Mo. 
683 ; 15 Pet. 407 ; and does not become a 
title at law to the land till entry and pay¬ 
ment ; 2 Sandf. Ch. 78 ; 11 Ill. 529; 15 id. 
131. It may be transferred by deed ; 9 Ill. 
454 ; 15 id. 131; and descends to the heirs 
of an intestate; 2 Pet. 201; 12 Ala. N. s. 
822. 

No person is entitled to more than one 
pre-emption right to public land; and 
where a party has filed a declaration, he 
cannot file another for another tract, or 
for an addition to the first tract; 139 U. 
S. 642. 

A person cannot acauire by his occupa¬ 
tion only of unsurveyea lands of the United 
States, a right of pre-emption to them un¬ 
der the laws of the United States ; 130 U. 
S. 232. The word heirs as used in R.S. § 209, 
which provides for the issuance of a patent 
to the heirs of a deceased pre-emptor, in¬ 
cludes illegitimate children, when such 
can inherit it from their father in the state 
where he was domiciled and the land lo¬ 
cated ; 162 U. S. 65. 

By act of March 3, 1891, the pre-emption 
laws were repealed, saving the rights of 
claims already initiated ; 1 R. S. Sup. 942 ; 
and bona fide pre-emption claimants were 

E srmitted to transfer any part of their 
nd for church, cemetery, and school pur¬ 
poses and for the right of way of railroads, 
canals and irrigation and drainage works. 
See Lands, Public. 

PRE-EXISTING. ‘‘Pre-existing” 
debt includes all debts previously con¬ 
tracted whether they have become payable 
or not; 136 Mass. 340. 

PREFECT. In French Law. A 

chief officer invested with the superinten¬ 
dence of the administration of the laws in 
each department. Merlin, Mpert. 

PREFER. To bring any matter before 
a court: as,—A. preferred a charge of as¬ 
sault against B. 

To apply or move : thus,—“ to prefer for 
costs/* Abb. Law Diet. 


PREFERENCE. The paying or se¬ 
curing to one or more of his creditors, by 
an insolvent debtor, the whole or a part of 
their claim, to the exclusion of the rest. 
The right which a creditor has acquired 
over others to be paid first out of the assets 
of his debtor; as, when a creditor has ob¬ 
tained a judgment against his debtor 
which binds the latter's land, he has a pref¬ 
erence. 

A failing creditor, if an individual or 
partnership, may prefer any one creditor 
to the exclusion oi others ; 0 Cow. 285 ; 12 


Pet. 178; 88 Pa. 446 : 7 Hun 140; 15 Mo. 
578; 48 Ala. 877. See 144 Mass. 192; 48 
Ala. 376; 76 Va. 276 ; 13 R. I. 463. 

At common law, unless prohibited by 
itatute, a corporation whether insolvent or 
lot, had a right to pay a creditor, whether 
i director, officer, stockholder or outsider ; 
)4 N. Y. 108 ; 2 Moraw. Corp. § 802 ; 18 N. 
Y. L. J. 1601 ; so had an individual a right 
o prefer any creditor ; 94 N. Y. 108. As 
o preference by failing corporations, there 
ire now two doctrines ; one that the assets 
ire a trust fund for the benefit of all credi¬ 
tors pro rata and no preference can be 
riven to any creditor ; 45 Fed. Rep. 7; 130 
11. 102 ; 64 Wis. 639 ; 46 Ohio St. 86, 493; 
i L. R. A. 378; 8 N. Y. 479 ; 39 Mo. App. 
.31; 96 Ala. 439 ; 70 Mich. 634. The other 
hat a corporation has the same power in 
leafing with the assets and preferring 
;reditors as an individual has under simi- 
ar circumstances; 70 la. 097; 10 N. J. 
3q. 229 ; 41 uL 835 ; 45 Fed. Rep. 148; 30 
V. Va.»95, 123 ; 78 Va. 737 ; 14 Mich. 477 ; 
15 Fed. Rep. 577 ; 85 id. 433 ; 5 W. A S. 
!33 ; 2-5 Mo. App. 190; 79 Ga. 185 ; 13 Ark. 
63; 46 Am. Dec. 743 ; 78 Fed. Rep. 71; 
50 U. 8. 371; 184 Pa. 1 ; 18 N. Y. L. J. 
601. In the absence of statutory prohibi- 
ion it lias been held a corporation may 
onvey its property to the creditor upon 
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condition that he pfty himself and return 
the surplus ; ft W. S. »3, 247 ; 6 Conn. 233 ; 
Am. Dec. 561. 

U has been held that a failing corpora¬ 
tion may prefer its own stockholders ; 106 
111. 439 : t. B. Mon. 413 ; 66 Am. Dec. 16ft; 
20 Vt. 42’): but not its own directors ; 149 
Pa. 14* ; 39 N. Y. 2«»3 ; 36 Md. 00; 61 N. H. 

6 M ; 93 Ala. 357. 439 ; 81 Mo. Ann. 133 ; 44 
Fed. Rep. 231 ; 45 id. 7 : 130 III. 162; 64 
VVis. 689 ; 35 Fed. Rep. 577 ; but see. con- 
tra, 7l) la. 697 ; 78 id. 666 ; 78 Va. 737 ; 1 
Spears, Fq. 545 ; 93 Mo. 79. After suspen¬ 
sion and insolvency no preference will be 
allowed ; 43 N. H. 263; 16 R. I. 597; ft L. 
R. A. 361. The directors may advance 
ramey to a corporation in difficulties and 
secure themselves bv mortgage of its prop¬ 
erty ; 91 l T S. 587 : 188 III. 655. If the pre¬ 
ferred creditor he one of its officers, he 
must show that the preference was fair and 
oonscionable and not collusive for the mere 
purpose of preference ; 184 Pa. 1. The 
liquidation in good faith of debts due to 
directors with the hope of continuing busi¬ 
ness, is not invalid ; 104 Mass. 437 ; 59 N. Y. 
5. Judge Thompson takes very strong 
ground against the light of a corporation 
to prefer any creditor, but especially an 
officer, or stockholder ; Thompson, Corp. § 
6492 ; 32 Am. L. Rev. 188. The opposite 
ground is taken on principle in 2 No. W. 
L. Rev. by Prof. Harriinan. In New York, 
by statute, a failing corporation cannot 
transfer any of its property to an officer, 
director or stockholder. This does not 
apply to a non-stock, mutual insurance 
company ; 18 N. Y, L. J. 1601. 

Preferences in assignment are allowed : 
Arizona, to creditors who will accept their 
share and release; Arkansas, generally, 
but not by corporations ; Georgia , by in¬ 
dividuals and firms, not by corporations; 
Massachusetts, if assented to by creditors 
in excess of the amount assigned and not 
valid against insolvent assignee : .Missis¬ 
sippi and ,Y. Carolina, generally ; Virginia, 
certain preferences allowed, out not by 
limited partnerships; Montana , good, if 
absolute ; Aeio York, as to one-third of the 
estate, less claims preferred by law ; but 
none by corporations or limited partner¬ 
ships ; Utah, none, if conditioned on re¬ 
lease. In the other states and the terri¬ 
tories, preferences appear to be invalid. 
In some states assignments which attempt 
to create a preference arc void and the as¬ 
signment is for the equal benefit of all 
creditors. See 4 Am. Lawy. 344. Prefer¬ 
ences are usually invalidated by bankrupt 
acta. 

PREFERENCE SHARES. Shares 
of a corporation or a joint-stock company 
entitling their holders to a preferential 
dividend and sometimes to priority on the 
division of the assets. See Stock. 

PRfifJS K EWTlAL DEBTS. Prefer¬ 
ential debts, in bankruptcy, are those prior 
to all others ; as, wages of a clerk, servant, 
or workman, rates due and taxes. Brett, 
Comm. 890. 


This word is relative; 
it refers to something else, and it means 
that the thing to which it is attached, 
whatever that may be, has some advan¬ 
tage over another thing of the same char¬ 
acter, which, but for this advantage, would 
be like the others. 16 8. C. 530. 

PREFERRED CLAIMS. Bee Mort¬ 
gage; Receiver. 

PREFERRED CREDITOR. A credi¬ 
tor whom the debtor has directed shall be 
paid before other creditors. See Prefer¬ 
ence. 

PREFERRED DEBTS. See Piter 

ERENTiAL DEBTS. 

PREFERRED SHARKS. See Pref¬ 
erence Shares. 

PREFERRED STOCK. See Stock. 

PREFET, or PREFECT. A chief 
official invested, in France, with the super¬ 
intendence of the administration of the laws 
in each department. R. A L. Diet.; Merl. 


Report. 

PREGNANCY. In Medioal Juris- 
prudence. The condition of a woman who 
has within her the product of a conception 
which hsHoccurred withinayear, Billings, 
Nat. Med. Dictionary. 

Extra uterine or ectopic pregnancy is 
the development of the ovum outside of 
the uterine cavity, as in the Fallopian tubes 
or ovary. Extra uterine pregnancy com¬ 
monly terminates by rupture of the sac, 
profuse internal hemorrhage, and death if 
not relieved promptly by a surgical opera¬ 
tion. Rupture usually takes place between 
the second and sixth month'of pregnancy. 

The signs of pregnancy. These acquire 
a great importance from their connection 
with the subject of concealed, and also of 
pretended, pregnancy. The first may oc¬ 
cur in order to avoid disgrace, and to ac¬ 
complish in a secret manner the destruc¬ 
tion of offspring. The second may be at¬ 
tempted to gratify the wishes of a husband 
or relations, to deprive the legal successor 
of his just claims, to gratify avarice by 
extorting money, and to avoid or delay 
execution. 

These signs and indications are both sub¬ 
jective ana objective. The chief subjec¬ 
tive signs are: (1) cessation of menstrua¬ 
tion, which rarely may not occur, and on 
the other hand may occur in other condi¬ 
tions ; (2) nausea and vomiting which usu¬ 
ally develop about the 6th week ; (3) ner¬ 
vous disorders , including changes indispo¬ 
sition ; (4) pain or discomfort in the breasts ; 

(5) quickening or sensations due to the 
movements of the feetus within the uterus. 
These sensations are first noticed about the 
end of the fourth month. The movements 
begin much earlier but are not felt until 
the uterus has developed sufficiently to 
come in contact with the abdominal walls. 

The chief objective symptoms are : (1) 
changes in the facial expression with dark 
rings about the eyes and often spots of fig- 
mentation resembling large freckles; (2) 
enlargement of the breast, the nipple be¬ 
coming prominent, and in brunettes sur¬ 
rounded by an aureola of figmentalion ; 
(3) enlargement of the abdomen, usually 
not evident before the third or fourth 
month. The prominence is pear-shaped 
with the small end downward ; (4) Foetal 
movements which can be felt through the 
abdominal walls as early as the end of the 
fifth month ; (5) the uterine souffle or sound 
heard with the ear upon the abdomen and 
caused by the blood current in the dilated 
uterine arteries. This sound may be heard 
as early as the end of the fourth month ; 

(6) the most important of all the signs con¬ 
sists of the sounds of the foetal heart. 
These sounds can be heard about the be¬ 
ginning of the fifth month, and are of 
course a positive sign of pregnancy. The 
sounds have been aptly compared to the 
ticking of a watch heard through a pillow ; 

(7) softening of the cervix or neck of the 
uterus ; (8) Ballottement, the impulse or 
wave excited by suddenly lifting the uterus 
with a hand in the vagina, the other hand 
being placed firmly upon the abdomen. 

The duration of pregnancy is normally 
about nine calendar or ten lunar months, 
or about 275 days from the cessation of the 
last menstrual period. The possibility of 
prolonged pregnancy has long been a fruit¬ 
ful subject of discussion but “ by a study 
of the analogy of other functions of the 
body, by observations in the lower animals, 
and by accurate reliable data, from women 
in particular, we are forced to the conclu¬ 
sion that pregnancy may be and often is 
prolonged. . . . Gestation may be .length¬ 
ened, parturition may be delayed from a 
few days to several months.” American 
Text-Book of Obstetrics, Saunders, 1896. 

The laws relating to pregnancy concern 
the circumstances under and the manner 
in which the fuct is ascertained. There 
are two cases where the fact whether a 
woman is or has been pregnant is impor¬ 
tant to ascertain. The one is w'hen it is 
supposed she pretends pregnancy, and the 
other when she is charged with concealing 


Pretended pregnancy may arise from two 
causes : the one when a widow feigns her¬ 
self with child in order to produce a sup¬ 
posititious heir to the estate. The presump¬ 
tive heir may in such case have a writ de 
ventre inspiciendo, by which the slier iff is 
commanded to have such made, ami the 
fact determined whether pregnancy exists 
or not, by twelve matrons, in the presence 
of twelve knights. If the result determine 
the fact of pregnancy, then she is to be 
kept under proper guard until she is de¬ 
livered. If the pregnancy be negatived, 
the presumptive heir is admitted to the in¬ 
heritance ; 1 Bla. Com. 456 ; Cro. Eliz. 566 ; 
4 Bro. C. C. 00 ; 2 P. Wms. 591 ; Cox, C. C. 
297. A practice quite similar prevailed in 
the civil law. 

The second cause of pretended pregnancy 
occurs when a woman is under sentebce of 
death for the commission of a crime. At 
common law, in case this plea be made be¬ 
fore execution, the court must direct a jury 
of twelve matrons, or discreet women, to 
ascertain the fact, and if they bring in their 
verdict quiY-k with child (for barely with 
child, unless it be alive in the womb, is not 
sufficient), execution shall be stayed, gen¬ 
erally till the next session of the court, and 
so from Bession to session, till either she is 
delivered or proves by the course of nature 
not to have been with child at all; 4 Bla. 
Com. 394 ; 1 Bay 497. 

In Scotland, all that is necessary to be 
proved, to have execution delayed, is the 
fact of pregnancy, no difference being 
made whether she be quick with child or 
not. This is also the provision of the French 
penal code upon this subject. In this coun¬ 
try, there is little doubt that clear proof 
that the woman was pregnant, though not 
quick with child, would at common law be 
sufficient to obtain a respite of execution 
until after delivery. The difficulty lies in 
making the proof sufficiently clear, the 
signs and indications being all somewhat 
uncertain, some of them wanting, all liable 
to variation, and conviction of the fact 
only fastening upon the mind when a num¬ 
ber of them, inexplicable upon any other 
hypothesis, concur in that one result. 

It has been held that pregnancy at the 
time of marriage by another than the hus¬ 
band is sufficient ground for divorce, pro¬ 
vided the pregnancy was unknown to the 
husband and there was no reasonable 
ground of suspicion by him ; 99 Pa. 196; 
79 Mich. 591. This can hardly be laid down 
as an absolute rule; 1 Bish. Mar. Div. ft 
Sep. § 483. And in a later case it was held 
that false representations of pregnancy 
made by a woman to induce a man, with 
whom she has had illicit intercourse, to 
marry her are not Buch fraud as will en¬ 
title him to a divorce if lie does so, at least 
if they were not believed by him; 24 Atl. 
Rap. (Pa.) 128. See 20 Ore. 579. 

Pregnancy is seldom concealed except 
for the criminal purpose of destroying the 
life of the f<jetus in utero, or of the child 
immediately upon its birth. Infant life is 
easily extinguished; while proof of the 
unnatural crime is hard to be furnished. 
This has led to the passage of laws, both in 
England and in this country, calculated to 
facilitate the proof and also to punish the 
very act of conceulmeut of pregnancy and 
death of the child when, if born alive, it 
would have been illegitimate. In Eng¬ 
land, the very stringent act of 21 Jac. 1. c. 
27. required that any mother of such child 
who had endeavored to conceal its birth 
should prove by at least one witness that 
the child was actually born dead ; and for 
want of such proof it arrived at the forced 
conclusion that the mother had murdered 
it. This cruel law was essentially modified 
in 1803, by the passage of an act declaring 
that women indicted for the murder of 
bastard ohildren should be tried by the 
same rules of evidence and presumption as 
obtain in other trials of murder. 

The early legislation of Pennsylvania 
was characterized by the same severity. 
The act of May 31, 1781, made the conceal¬ 
ment of the death of a bastard child con¬ 
clusive evidence to convict the mother of 
murder. This was repealed by the act of 
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5th April, 1790, a. 0, which declared that the 
constrained presumption that the child 
whose death is concealed was therefore 
murdered by the mother shall not be suf¬ 
ficient to convict the party indicted, with¬ 
out probable presumptive proof is given 
that the child was born alive. The law 
was further modified by the act of 22d 
April, 1794, 8. 18, which declares that the 
concealm?nt of the death of any such child 
shall not be conclusive evidence to convict 
the party indicted for the murder of her 
chili, unless the circumstances attending 
it be such as shall satisfy the mind of the 
jury that she did wilfully and maliciously 
destroy and take away the life of such a 
c all. TI 19 act also punishes the conceal¬ 
in'n t of the death of a bastard child by 
fi ie and imprisonment. The act of 31 
March, I860, P. &L. Dig. 1118, now governs 
in Pennsylvania. It makes the conceal¬ 
ment of the death of an illegitimate child 
a substantive offence punishable by fine 
and imprisonment, ana leaves the question 
of the murder of the child by its mother, 
subject to the mode of trial and punish¬ 
ment as ordinary cases of murder. Counts 
for murder and concealing the death of 
the child may, however, be united in the 
same indictment. The states of New 
York, Massachusetts, Vermont, Connecti¬ 
cut, New Jersey, New Hampshire, Georgia, 
Illinois, and Michigan, all have enactments 
on this subject,—the' punishment pre¬ 
scribed being, generally, fine and impris¬ 
onment. For duration of pregnancy, see 
Gestation. 

See Physical Examination ; Jury of 
Women ; En Ventre Sa Mere; Illness, 

PREGNANT. See Affirmative Preg¬ 
nant; Neoativ© Preonant. 

PREJUDICE (Lat. prce , before, judi- 
care , to judge). 

A forejuagement. A leaning toward 
one side of a cause for some reason othei 
than its justice. See 12 Ga. 448. 

PRELATE. The name of an ecclesias¬ 
tical officer. There are two orders of prel¬ 
ates : the first is composed of bishops, and 
the second, of abbots, generals of orders, 
deans, etc. 

PRELu v EMENT. In French Law. 

The portion which a partner is entitled to 
take out of the assets of a firm before any 
division shall be made of the remainder of 
the assets between the partners. 

The partner who is entitled to aprel^ve- 
ment is not a creditor of the partnership ; 
on the contrary, he is a part-owner; for. ff 
the assets should be deficient, a creditor 
has the preference over the partner; on 
the other hand, should the assets yield any 
profit, the partner is entitled to his por¬ 
tion of it, whereas the creditor is entitled 
to no part of it, but he has a right to charge 
interest when he is in other respects en¬ 
titled to it. 

PRELIMINARY. Something which 
precedes : as, preliminaries of peace, which 
are the first sketch of a treaty, and con¬ 
tain the principal articles on which both 
parties are desirous of concluding, and 
which are to serve as the basis of the 
treaty. 

PRELIMINARY ACT. In English 
Law. A document stating the time and 
place of a collision between vessels, the 
names of the vessels, and other particulars 
required to be filed by each solicitor in 
actions for damage by such collisions. 
Whart. Law. Diet. 

PRELIMINARY EXAMINATION. 

The hearing given to a person accused of 
crime, by a magistrate or judge, exercis¬ 
ing the functions of a committing mag¬ 
istrate, to ascertain whether there is evi¬ 
dence to warrant and require the commit¬ 
ment and holding to bail of the person 
accused. See Bisn. New Cr. L § 82, 225- 
289 a. 

Coroners generally have the powers of a 
committing magistrate as also have the 
mayors of cities in many of the states; id, 
229 6. 


In case, as it often happens, there 4s 

question as to what precise c rime should 
be charged against the prisoner or whether 
more than one crime is involved in the 
facts Bbown, the commitment should be so 
framed as to cover them all, leaving to the 
prosecuting officer and the grand jury the 
opportunity for election ; but if the com¬ 
mitment does not cover all charges it does 
not discharge the prisoner from liability 
for the rest; id. § 33. The discharge of a 
prisoner on a preliminary examination will 
not operate as a bar to further proceedings ; 
47 N. J. L. 251 ; 16 Tex. App. 321 ; 10 
Neb. 78. 

It is said that a person charged with 
crime, unless a fugitive from justice, is en¬ 
titled to a preliminary examination; 44 
Neb. 417; but it was also held that such 
examination is not necessary as a basis for 
finding an indictment; 3 Pac. Rep. (Ida.) 
272 ; and that in proper cases the court 
may direct the prosecuting attorney to 
submit indictments withoutsuoh examina¬ 
tion ; 2 Dist. Rep. Pa. 743. A complaint 
made on such examination may be dis¬ 
missed and a new charge prosecuted before 
another magistrate : 7 Wash. 506; but 
after bolding the accused to bail the mag¬ 
istrate cannot discharge him without notice 
to the prosecutor ; ICO Pa. 110. The denial 
of the right to betaken before a magistrate 
of the county in which one is arrested, to 
give bail does not vitiate a subsequent 
trial and conviction ; 79 Hun 410. 

Where the evidence seems to warrant 
the commitment of the accused person, or 
time is required for the introduction of 
other evidence or for further investigation, 
the person may be committed or held to 
bail for further hearing. The examina¬ 
tion may be postponed on account of the 
physical inability to attend of important 
witnesses for the* state ; 47 La. Ann. 1677. 

Generally the offence charged is stated 
in the complaint and warrant and a pre¬ 
liminary examination is waived ; and a 
plea that there was no such examination 
will not be entertained after information 
filed ; 54 Kan. 206. An objection that 
there was no preliminary examination 
must be raised before trial by plea in abate¬ 
ment or motion to quash ; 44 Neb. 417. 

A person arrested and taken before a 
magistrate for preliminary examination 
may waive it even where the state consti¬ 
tution secures the right to such examina¬ 
tion ; 115 Cal. 57 ; 47 Pac. Rep. (Idaho) 945. 
See, also, 46 Neb. 681. See. also, as to 
waiver of such examinations, 83 Wis. 486 ; 
103 Mich. 473 ; 25 Fla. 675 ; 45 Hun 34. 

It is the duty of the committing mag¬ 
istrate to secure the attendance of witnesses 
for the prosecution who are examined by 
him, for which purpose he may require 
them to give bail for their appearance be¬ 
fore the grand jury or in the criminal court, 
with or without surety which is usually in 
his discretion; 1 Bish. N. Cr. L. 34. 
Where the preliminary examination is 
provided for by law, the testimony of the 
witnesses taken thereat may be after¬ 
wards shown in contradiction; 85 Cal. 
421 ; 17 Vt. 658 ; 34 La. Ann. 1037 ; 40 Ark- 
454 ; see 2 Swan 237; 32 la. 36. And 
the witnesses are liable to the penalties of 
perjury for false swearing if so authorized, 
otherwise not; 40 La. Ann. 460 ; 26 Me. 69 : 
2 McClain, Cr. Law £ 858. 

The filing of an information after the 
preliminary examination, but before a re¬ 
turn of it made by the examining magis¬ 
trate, is a mere irregularity and does not 
vitiate the proceedings; 115 Cal. 57. In 
Colorado, by statute, an information may 
be filed without a preliminary examina¬ 
tion, upon the affidavit of any person who 
has knowledge of the commission of the 
offence and is a competent witness; 23 
Col. 1, 9. 

Where a complaint charged perjury on a 
certain date, and examination was waived, 
and the information subsequently filed 
charged the commission of the crime on 
another date, a plea in abatement on the 
ground that there was no examination on 
the offence charged in the information, 
was substained : 91 Wie. 245. 


A statutory requirement that the magis¬ 
trate shall, on preliminary examination, 
examine the witnesses to support the ac¬ 
cusation, does not require that all of the 
witnesses known to the state shall be ex¬ 
amined, but merely sufficient to justify 
the magistrate in binding over the accused 
for trial: 65 N. W. Rep. (Wjs.) 848. 

United States commissioners holding 
preliminary examinations have no judicial 
power, but only authority to determine 
whether there is probable cause to believe 
that the offence was committed ; 70 Fed. 
Rep. 972; and a district judge holding a 
preliminary examination lias only, quoad 
hoc . the powers of a commissioner; id. 

Where an examining magistrate certified 
that he found probable cause to believe 
that an offence had been committed and had 
taken bail, it was sufficient to sustain an 
information without a positive certificate 
by the magistrate that an offence had been 
committed : 102 Mich. 519. 

In England, when an accused person has 
been arrested, either without warrant or 
by a justice’s warrant, if he is charged 
with an offence for which he may be tried 
before a jury, the justice holds a prelimi¬ 
nary inquiry to decide whether he ought or 
ought not to be sent for trial. The admis¬ 
sion of the public during these inquiries is 
a matter of discretion with the justice. 
The witnesses for the prosecution are ex¬ 
amined under oath and may be cross- 
examined by the defendant or his counsel 
or solicitor. The evidence is taken down 
in writing and after the prosecution is 
closed, it is read in the hearing of the de¬ 
fendant and he is asked whether he has 
anything to say in answer to the charge, 
being first told that he is not required to 
speak but that whatever he does say will 
he taken down in writing and may be 
iven in evidence against him on the trial, 
he defendant is then allowed to call wit¬ 
nesses to prove his innocence. He may 
examine these himself pr by his counsel or 
solicitor, and they may be cross-examined 
by the prosecutor. The defendant may 
not be questioned nor may he give evi¬ 
dence on his own behalf, except in certain 
special cases. If he choose to give evi¬ 
dence on oath he is liable to be cross- 
examined by the prosecutor. 

If a prima facie case is not made out the 
defendant is discharged. If the justices 
are of opinion that a case has been made 
out they send him to trial. Hearings may 
be ad burned upon reasonable grounds to a 
stated time and place, in which case the 
accused is either removed under custody or 
discharged on his own recognizance, with 
or without sureties, to appear at the ad¬ 
journed hearing. The limit of time must 
not exceed eight days. If the accused be 
held for trial, the prosecutor and the wit¬ 
nesses are bound oy recognizance to ap 
pear and ^ive evidence at the trial. The 
accused will not be released on bail when 
the charge is treason. In cases of felony 
and a large number of misdemeanors, the 
justice has a discretion in the matter. In 
case of misdemeanors not specially provid¬ 
ed for, they have no power to refuse bail. 
Haycraft, Exec. Pow, in Rel. to Crime. 

As to present French system, See 
Jugs d’Instruction. 

See Prisoner. 

PRELIMINARY PROOF. In In¬ 
surance. Marine policies in the United 
States generally have a provision that a 
loss shall be payable in a certain time, 
usually sixty days, “ after proof,” meaning 
** preliminary proof.” wbicn is not particu¬ 
larly specified. Fire policies usually 
specify the preliminary proof. Life poli¬ 
cies, like marine, usually make the loss 
payable sixty or ninety days after notice 
and proof; 81 Me. 325 ; 6Gray896 ; 0 Harr. 

A J. 408 ; 3 Gill 276; 2 Wash. Va. 61 ; 23 
Wend. 48; 1 La. 216 ; 11 Miss. 278: Stew. 
Low. C. 854 ; 14 Mo. 220 ; 10 Pet. 507; 6 
111 . 484 ; 5 Sneed 189 ; 2 Ohio 452 ; 6 Ind. 
187 ; 80 Vt. 659 ; Beach, Ins. 1216 . See 
Proofs of Loss. 

PREMEDITATKDLY. Thought of 
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beforehand, for any length of time, however 
short. 106 Mo. 108. •• Deliberately " logi- 
oally coo tame in it all that la meant by 
“ premediutedly," and more. But " pre- 
meditaiedly " ie also contained in the 
phrase "malice aforethought." 108 Mo, 

fo; 118 id. 06. 

PREMEDITATION. A design 
formed to commit a crime or to do some 
other thing before it is done. 8 Wash. 
St. 00. 

Intent before the act, but not neoeeaanly 
existing any extended time before. 28 
Fla. 818. 

Premeditation differs essentially from 
will, which constitutes the crime ; because 
it supposes, besides an actual will, a de¬ 
liberation, and a continued persistence 
which indicate more perversity. The prep* 
armtion of arms or other instruments re¬ 
quired for the execution of the crime are 
indications of premeditation, but are not 
absolute proof of it; as these preparations 
may liave been intended for other pur¬ 
poses, and then suddenly changed to the 
performance of the criminal act. Murder- 
by poisoning must of necessity be done 
with premeditation. See Malice. 

P REM IER. The principal minister of 
state ; the prime minister. See Cabinet. 

PREMISES (Lat. prce, before, miffere, 
to put, to send). 

That which is put before. The introduc¬ 
tion. Statements previously made. See 
L East 456. 

In Conveyancing. That part of a 
deed which precedes the habendum , in 
which are set forth the names of the parties 
with their titles and Additions, and in 
which are recited such deeds, agreements, 
or matters of fact as are necessary to ex¬ 
plain the reasons upon which the contract 
then entered into is founded ; and it is 
here, also, the consideration on which it is 
made is set down and the certainty of the 
thing granted. 2 Bla. Com. 298 ; 8 Mass. 
174 ; 6 Conn. 289 ; 13 N. J. Eq. 331 ; 15 id. 
418. 

In Equity Pleading. Hie stating part 
of a bill. It contains a narrative of the 
facts and circumstances of the plaintiff's 
case, and the wrongs of which he com¬ 
plains, and the names of the persons- by 
whom done and against whom he seeks 
redress. Cooper, Eq. PI. 9; Bart. Suit in 
Eq. 28; Mitf. Eq. Pi. 43; Story, Eq. PI. § 
27. 

Every material fact to which the plain¬ 
tiff intends to offer evidence must be stated 
in the premises ; otherwise, he will not be 
permitted to offer or require evidence of 
such fact; 1 Bro. C. C. 94 ; 3P.Wms. 270 ; 
11 Ves. 240 ; 2 Hare 264 ; 6 Johns. 565; 9 
Ga. 148. 


In Estates. Lands and tenements. I 
East 453 ; 8 Maule & S. 169; 21 Ohio St. 
188. 

PREMIUM. In Insurance. The 

consideration for a contract of insurance. 

A policy of insurance always expresses 
the consideration called the premium , 
which is a certain amount or a certain rate 
upon the value at risk, paid wholly in cash, 
or partly so and partly oy promissory note 
or otherwise. 2 Pare. Mant. Law 182. By 
the charters of mutual fire insurance com¬ 
panies, the insured building is usually 
subject to a lien for the premium ; 19 Miss. 
53; 21 How. 85. The premium may be 
payable by service rendered; 5 Ind. 96. 

In life insurance, the premium is usually 
payable periodically ; 18 Barb. 541; and 
the continuance of the risk is usually made 
to depend upon the due payment of a peri¬ 
odical premium; 2 Dutch. 268. But if the 
practice of the company and its course of 
dealings with the insured, and others 
known to him, have been such as to induoe 
a belief that no much of tlie contract as pro¬ 
vides for a forfeiture upon non-payment 
at a fixed time will not be insisted on, the 
company wiu not be allowed to set up such a 
forfeiture, as against one in whom their 
conduct has induced such belief; May, Ins, 
g 861; 95 U. 8. 880 ; 85 Ala. 848. The ac¬ 


ceptance by a manager and agent of a life 
insurance company of a promissory note 
from the insured for the amount of the ad¬ 
vance premium, and a delivery of the 
policy upon receipt of the note, con¬ 
stitute a waiver of the cash premium 
provided for in the application and policy 
which binds the company, although the 
policy also provides that the first pre¬ 
mium shall be paid at the home office of 
the company on the delivery of the policy, 
and that no agent has power in any way to 
waive the terms of the contract; 18 N. Y. 
L. J. 1785. An action lies to recover a 
premium paid on a policy of life insurance 
where the company, upon the discovery of 
certain false statements inserted therein 
by the company's agents, cancelled the 
policy, but the cost of the insurance en¬ 
joyed by the insured during the life of the 
[KilicV must first be deducted ; 38 Atl. R« p. 
(N. H.)500. But this is doubted in 4G Am. 
L. Reg. 40, because the insured should be 
entitled to recover the entire premium, be 
never having had any insurance under the 
void policy. See 117 U. S. 519. So far as 
the agreed risk is not ruu in amount or 
time under a marine policy, the whole or 
a proportional stipulated or customary 
part of the premium is either not payable, 
or, if paid, is to be returned unless other¬ 
wise agreed ; 2 Pare. Mart. Law 185 ; 10 
Barb. 280 ; 7 Gray 246. Where an insur¬ 
ance company authorizes the insured to 
send a premium by mail, such premium is 
paid when the letter containing it is de¬ 
posited in the post office addressed to the 
company ; 77 Hun 556. Set* Insurance, tin 

dov'mml l nsuru 7 tce . 


PREMIUM NOTE. In Insurance. 

A note given in place of payment of the 
whole or a part of the premium. 

The premium, or a part of it, is not un- 
frequenlly paid wholly or in part by a 
promissory note, with a stipulation in the 
policy that the unpaid amount shall be set 
off and deducted in settling for a loss ; 1 
Phill. Ins. § 51. It is also usually collater¬ 
ally secured by a stipulation in the policy 
for the forfeiture of the policy by non-pay¬ 
ment of the premium note, or any amount 
due thereon by assessment or otherwise ; 
12 N. Y. 477; 2 Ind. 65; 3 Gray 215; 19 
Miss. 135 ; 35 N. H. 328 ; 29 Vt. 23 ; 32 Pa. 
75; 34 Me. 451 ; Beach, Ins. 520. 

PREMIUM PUDICITJE (Lat. the 
price of chastity.) The consideration of a 
contract by which a man promises to pay 
to a woman with whom he lias illicit in¬ 
tercourse a certain sum of money. 

When the contract is made as the pay¬ 
ment of past cohabitation, as between the 
parties, it i9 good, and will be enforced, if 
under seal, but such consideration will not 
support a parol promise ; 3 Q. B. 483 ; Poll. 
Contr. 288 ; 1 Story, Contr. § 670. It can¬ 
not be paid on a deficiency of assets, un¬ 
til all creditors are paid, though it has a 
preference over the heir, next of kin, or 
devisee. If the contract be for future co¬ 
habitation, it is void ; 1 Story, Eq. Jur. 
13th ed. § 296 ; 5 Ves. 286 ; 3 E. & B. 642; 
2 P. Wms. 432 ; 1 W. Bla. 517 ; 1 Ball & B. 
360; Roberts, Fraud. Conv. 428 ; Cas. Talb. 
153, and the cases there cited ; 0 Ohio 21; 5 
Cow. 253 ; Harp. 201; 3 T. B. Monr. 35 ; 11 
Mass. 368; 2 N. & M’C. 251. See Consid¬ 
eration. 

PRENDER, PRENDRE (L. Fr ). 

To take. This word is used to signify the 
right of taking a thing before it is offered: 
hence the phrase of law, it lies in render, 
but not in prender. See A Prendre ; Pro¬ 
fits a Prendre ; Gale & W. Easem; 
Waahb. Easem. 

PRENOMEN (Lat.). The first or 
Christian name of a person. Benjamin is 
the prenomen of Benjamin Franklin. See 
Cas. Hardw. 286; 1 Tayl. 148. 

PREPENSE. Aforethought. See 2 
Chitty, Cr. Law 1784. 

PREPONDERANCE. See Fair 
Prepon derance. 

PREPONDERENCE OP EVI¬ 
DENCE. Greater weight of evidence. 


— 

or evidence which is more credible and 
convincing to the mind, 80 Wis. 198. 
See 87 Ark. 588. 

PREROGATIVE. In Civil Law. 
The privilege, pre-eminence, or advantage 
which one person has over another : thus, 
a person vested with an office is entitled to 
all the rights, privileges, prerogatives, etc., 
which belong to it. 

In English Law. The royal preroga¬ 
tive is an arbitrary power vested in the 
executive to do good and not evil. Ruther- 
forth, Inst. 279 ; Co. Litt. 90 ; Chitty, Pre- 
rog. Bac. Abr. The word simply means 
a power or will which is discretionary, and 
above and uncontrolled by any other will. 
It s frequently used to express the uncon¬ 
trolled will of a sovereign power in the 
state and is applied not only to the king 
but also to the legislative and judicial 
branches of the government. 

It is sometimes applied by law writers 
to the thing over which the power or will 
is exercised, as fiscal prerogatives, mean¬ 
ing king's revenues ; 1 Halleck, Int. L, 147. 

PREROGATIVE COURT. In Eng¬ 
lish Law. An ecclestiastical court held 
in each of the two provinces of York and 
Canterbury before a judge appointed by 
the archbishop of the province. 

Formerly in this court testaments were 
proved, and administrations granted where 
a decedent left chattels to the value of five 
pounds ( bona notabilia) in two distinct dio¬ 
ceses or jurisdictions within the province, 
and all causes relating to the w-ills, admin¬ 
istrations. or legacies of such persons were 
originally cognizable. This jurisdiction 
was transferred to the court of probate by 
20 & 21 Viet. c. 77, § 4, and 21 & 22 Viet. c. 
95, and now, by the Judicature Acts, it is 
included in the supreme court of judica¬ 
ture. 

An appeal lay formerly from this court 
to the Ring in chancery, by stat. 25 Hen. 
VIII. c. 19, afterwards to the privy council, 
by stat. 2 & 8 Will. IV. c. 92; 2 Steph. Com. 
11th ed. 206 ; 3 Bla. Com. 65. 

In American Law. A court having a 
jurisdiction of probate matters, in the state 
of New Jersey. 

PREROGATIVE WRITS. Processes 
issued by an exercise of the extraordinary 

? jwerol the crown qn proper cause shown. 

hey are the writs of procedendo , manda¬ 
mus, prohibition, quo warranto , habeas 
corpus ; 3 Stephens, Com. 11th ed. 620. 
They differ from other writs in that they 
are never issued except in the exercise of 
the judicial discretion, and are directed 
generally not to the sheriff, but to the 
parties sought to be affected themselves ; 3 
Bla. Com. 132. 

PRESBYTERY. See Judicatories. 

PRESCRIBABLE. To which a right 
may be acquired by prescription. 

PRESCRIBE. To claim, or allege a 
title to a thing, on the ground of long or 
immemorial usage. 

PRESCRIPTION. A mode of acquir¬ 
ing title to incorporeal hereditaments by 
immemorial or long-continued enjoyment. 

A prescribing for title ; the claim of title 
to a thing by virtue of immemorial use 
and enjoyment; the right or title acquired 
by possession had during the time and in 
the manner fixed by law; a mode of ac¬ 
quiring real property, when a tr.an can 
snow no other title to what he claimed 
than that he and those under whom he 
claimed had immemorially used to enjoy it; 
28 W. Va. 427. 

The distinction between a tyre script ion and a 
custom is that a custom Is a local usage and nut an¬ 
nexed to a person: a prescription Is a personal 
usage confined to the claimant and his ancestors 
or grantors. The theory of prescription was that 
the right claimed must nave been enjoyed beyond 
the period of the memory of man, which for a long 
time. In England, went back to the time of Richard 
I. To avoid the necessity of proof of such long 
duration, a custom arose of allowing a presumption 
of a grant on proof of usage for a long term of 
years. 
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The length of time necessary to raise a 
strict prescription was limited by statute 
82 Hen. VIII. at sixty years; 8 Pick. 308; 

7 Wheat. 59 ; 4 Mae. 402 ; 2 Oroenl. Ev. 4 
589. See 29 Vt. 43; 24 Ala. n. s. 130; 29 Pa. 
22: 4 Del. Ch. 848. 

Grants of incorporeal hereditaments are 
presumed upon proof of enjoyment of the 
requisite character for a period of years 
eaual to that fixed by statute as the period 
of limitation in respect of real actions ; 3 
Kent 442; 12 Wend. 830 ; 27 Vt. 265 ; 2 
Bail. 101 ; 4 Md. Ch. Dec. 386 ; 18 N. H. 
360 ; 4 Day 244; 10 S. &R.63; ©Pick. 251. 
See 3 Me. 120; 1 B. & P. 400 ; 6 B. A Aid. 
232 ; 7 Mackey 1 ; 84 Ky. 420 ; 82 Ga. 770; 
66 Hun 633; but a grant cannot be pre¬ 
sumed where it would have been unlawful; 
112 N. Y. 142. 

Prescription properly applies only to in- 
oorporeal hereditaments; 3 Barb. 105; 
Finch, Law 132; such as easements of 
water, light and air, wav, etc.; 4 Mas. 
897 ; 20 Pa, 831; 1 Gale &'D. 205. 210. n. ; 
Tudor, Lead. Cas. 114; see 140 III, 581 : 4 
Misc. Rep. 48 ; 44 La. Ann. 492 ; 156 

Mass. 89 ; a class of franchises ; Co. Litt. 
114 ; 10 Muss. 70; 10 ri. & I'. Pa. 401. See 
FERRY ; Herbert. Prescription. 

A person cannot acquire a prescriptive 
right of way over hia own lands, or the 
binds of another which he occupies as ten¬ 
ant; 116 Mo. 379. The fact that certain 
persons have a right of way by grant does 
not prevent other persona from acquiring a 
prescriptive right to use the way ; 158 Maas. 
449. 

It has been held that corporations may 
exist by prescription; 2 Kent *277; 12 
Maw 400. It is necessary in such case to 

E resuppose a grant by charter or act of par- 
ament, which has been lost; 35 Barb. 319. 
In Louisiana, a manner of acquiring 
property or discharging debts by the effect 
of time. Rev. Code of La. Art. 3457. See 
40 La. Ann. 701. 

See as to rights by prescription to use 
lands of another, 10 Lawy. Rep. Ann. 484. 

In France thirty years has been substi¬ 
tuted for immemorial prescription, and in 
Prussia periods of from thirty to fifty 
years. 

In International Law. The doctrine 
of Immemorial Prescription is indispen¬ 
sable in public law; 1 Phill. Int. L. § 255, 
The general consent of mankind has estab¬ 
lished the principle that long and uninter¬ 
rupted possession by one nation excludes 
the claim of every other. All nations are 
bound by this consent, since all are parties 
to it; none can safely disregard it without 
impugning its own title to its possessions; 
1 Wheat. Int. L. 207. The period of time 
cannot be fixed in publio law as it can in 
private law ; it must depend upon varying 
and variable circumstances; 1 Phill. Int. 
L. §260. 

Burke speaks of the “ solid rock of pre¬ 
scription—the soundest, the most general, 
the most recognized title between man and 
man that is known in municipal, as ir> pub¬ 
lio jurisprudence.” Vol. lx. p. 449. 

Time of. A length or period of time 
sufficient to establish the right of prescrip¬ 
tion. or title bv prescription See Territori • 
al Property, 

PRESENCE. The being in & particular 
place. 

Id many contracts and Judicial proceedings (t Is 
necessary that the parties should be present in order 
to render them valid ; for example, a party to a 
deed, when It is executed by himself, must person¬ 
ally acknowledge it, when such acknowledgment Is 
required by law, to give It its full force ana effect, 
ana his presence is indispensable, unless. Indeed, 
another person represent mm as his attorney, bar. 
Ing authority from him for that purpose. 

Actual presence is being bodily in the 
precise spot indicated. 

Constructive presence ia being so near to 
or in such relation with the parties actually 
In a designated place as to be considered in 
law as being in the place. 

Attempting to deter a witness from testi¬ 
fying, while ne Is in the witness-room or 
hallway of the court-room, by offering him 
money. Is a misdemeanor in the presence 
of the court, and punishable without indict¬ 


ment, as contempt; 181 U. S. 267. 

It is a rule in the civil law that he who 
is incapable of giving his consent to an act 
is not to be considered present although he 
be actually in the place. A lunatic, or a 
man sleeping, would not, therefore, be con¬ 
sidered present; Dig. 41. 2. 1. 3. And so 
if insensible ; 4 Bro. P. C. 71 ; 3 Russ. 441 ; 
or if the act were done secretly so that he 
knew nothing of it; 1 P. Wins. 740. 

The English statute of frauds, § 5, di¬ 
rects that all devises and bequests of any 
lands or tenements shall be attested or sub¬ 
scribed in the presence of the devisor. 
Under this statute it has been decided that 
an actual presence is not indispensable, 
but that where there was a constructive 
presence it was sufficient; as, where the 
testatrix executed the will in her carriage 
Btanding in the street before the office of 
her solicitor, the witness retiring into the 
office to attest it, and it being proved that 
the carriage was accidentally put back, so 
that she was in a situation to see the wit¬ 
ness sign the will, through the window of 
the office ; Bro. G. C. 98. See 2 Curt. Eccl. 
320, 331 ; 2 Salk. 688 ; 3 Russ. 441; 1 Maule 
& S. 294; 2 C. & P. 491; 135 Mass. 241 ; 81 
Va. 410. 

In. Criminal Law. In trials for cases 
in which corporal punishment is assigned, 
the defendant’s appearance must ordina¬ 
rily be in person, and must so appear on 
record. There can be no judgment of con¬ 
viction taken by default; 6 Pa. 387 ; Whart. 
Cr. PI. & Pr. § 540. The prisoner’s actual 
presence is not requisite at the making and 
arguing of motions of all kinds, though in 
motions for arrest of judgment and in er¬ 
ror, the old practice was to require it ; 88 
Ill. 284 ; Bish. New Cr. Pro. 205 ; 63 Mo. 
159. This is not now usually required in 

f roceedings in error ; 1 Park. C. C. 300. 

n felonies presence at the verdict is essen¬ 
tial, and this right cannot be waived ; 18 
Pa. 103; 03 id. 386; but where a prisoner 
was voluntarily absent during the taking 
of a portion of the testimony in an adjoin¬ 
ing room, he was considered as construc¬ 
tively present; 25 Alb. L. J. 303. See 88 
Pa. 189. In trials for misdemeanors these 
rules do not apply ; 9 Dana 304 ; 7 Cow. 525 ; 
Whart. Cr. PI. & Pr. § 550. 

PRESENT. A gift, or more properly, 
the thing given. It is provided by the con¬ 
stitution of the United States, art. 1. s. 9, 
n. 7, that “ no person holding any office of 
profit or trust under them [the United 
States] shall, without the consent of con¬ 
gress. accept of any present, emolument, 
or office, or title, of any kind whatever, 
from any king, prince, or foreign state.” 

PRESENT USE. One which has an 
immediate existence and is at once oper¬ 
ated upon by the statute of uses. 

PRESENTATION. In Ecclesiasti¬ 
cal Law. The act of a patron offering his 
clerk to the bishop of the diocese to be in¬ 
stituted in a church or benefice. 

PRESENTATION OFFICE. The 
office of the lord chancellor's official, the 
secretary of presentations. 

PRESENTEE. In Ecclesiastical 
Law. A clerk who has been presented by 
his patron to a bishop in order to be insti¬ 
tuted in a church. 

PRESENTLY. When a person is 
bound to do or perform a thing for another, 
“presently,” all that can be required is, that 
the business shall be commenced and prose¬ 
cuted with such despatch, as diligent perrons 
would make use of, who have fully resolved 
and determined to do and perform the same 
thing for themselves, not permitting any 
other employment to interfere with, or re¬ 
tard the performance. 5 J. A Mar. (Ky.) 
299. 

PRESENTMENT. In Criminal 
Practice. The written notice taken by a 

f r au d jury of any offence, from their own 
nowledge or observation, without any 
bill of indictment laid before them at the 


suit of the government. 4 Bla. Cora. 301. 

Upoo ~uch presentment, when proper, Uie officer 
employed to prosecute afterwards frames a bill of 
Indictment, which Is then sent to the fcrand jury, 
and they hod It to be a true bill. In an extended 
senBe, presentments {Delude not only what are 
properly so called, but also inquisitions of office 
and indictments found by a grand jury 2 Hawk 
PI. Cr. c. 25, s. 1. 

The difference between a presentment and an in¬ 
quisition is this: that the former is found by a 
grand jury authorized to inquire of offences gener¬ 
ally, wnereas the latter jg an accusation found by a 
jury specially returned to Inquire concerning the 
particular offence. 2 Hawk, PI Cr. c 25, B . 6. See, 
generally, Com. Die. Indictment (B) ; Bac. Abr. 
/ndicfmeaf (A); 1 Chitty, Cr. Law' 163; 7 East 
887 ; 1 Meigs 112 ; 11 Humphr. 12. 

The writing which contains the accusa¬ 
tion so presented by a grand jury. 1 Brock. 
156. 

In Contracts. The production of a bill 
of exchange or promissory note to the party 
on whom the former is drawn, for his ac¬ 
ceptance, or to the person bound to pay 
either, for payment. 

The holder of a bill is bound, in order to 
hold the parties to it responsible to him, 
to present it in due time for acceptance, 
ana to give notice, if it be dishonored, to 
all the parties he intends to hold liable; 2 
Pet. 170 ; 12 Pick. 399 ; 7 Gray 21? ; 20 
Wend. 321 ; 12 Vt. 401 ; 13 La. 357 ; 7 B. 
Monr. 17; 8 Mo. 268 ; 7 Blackf. 367; 1 
M’Cord 322 ; 7 Leigh 179. See 20 D. C. 26; 
1 App. D. C. 171. And when a bill or note 
becomes payable, it must be presented for 
payment. 

In general, the presentment for payment 
should be made to the maker of a note, or 
the drawee of a bill, for acceptance, or to 
the acceptor for payment; 2 Esp. 509 ; but 
a presentment made at a particular place, 
when payable there, is, in general, suffi¬ 
cient ; 8 N. Y. 266. A personal demand 
on the drawee or acceptor is not necessary ; 
a demand at his usual place of residence ; 
1 M. & G. 83 ; 3 B. Mom . 461 ; 17 Ohio 78; 
of his wife, or other agent, is sufficient ; 
Byles, Bills 283 ; 17 Ala, N. S. 42; 1 Const. 
367 ; 2 Esp. 509; Holt 313 ; or place of busi¬ 
ness, of the acceptor ; 3 Kent 64.65 ; 4 Mo. 
52; 11 Gratt. 260; 2 Camp. 590. See 158 
Mass. 90. When, on presentment of a bill of 
exchange at the acceptor’s usual place of 
business, within proper hours, a notary 
finds the doors closed, he is justified, noth¬ 
ing further appearing, in protesting the 
bill for non-payment, without inquiry for 
the acceptor at his residence, and without 
making further effort to find him ; 86Tenn. 
201. The term residence is not used in a 
strict sense, so necessarily implying a per¬ 
manent, exclusive, or actual abode in a 
place, but it may be satisfied by a tempo¬ 
rary, partial, or even constructive resi¬ 
dence ; 148 Mass. 131. See Residence. 

The presentment for acceptance must be 
made in reasonable time; and what this 
reasonable time is depends upon the cir¬ 
cumstances of each case; 9 Moore, P. C. 
66 ; 2 H. Bla. 605; 4 Maas. 336; 1 M'Cord 
322; 7 Gray 217 ; 7 Cow. 205; 9 Mart. La. 
326 ; 7 Blackf. 367. See 65 Miss. 242. The 
presentment of a note or bill for payment 
ought to be made on the day it becomes 
due ; 4 Term 148 ; 8 Moss. 453 ; 3 N. H. 14 ; 
12 La. 886 ; 22 Conn. 213; 20 Me. 109 ; 7 
Gill & J. 78; 8 Ia. 894 ; 10 Ohio 496; and 
notice of non-payment given, otherwise 
the holder will lose the security of the 
drawer and indorsers of a bill and indors¬ 
ers of a promissory note; 1 Wheat. 171 ; 

1 Harr. Dal. 10; 5 Leigh. 522; 5 Blackf. 
215; 2 Jones, N. C. 23; 13 Pick. 46-5 ; 19 
Johns. 891 ; 8 Vt. 191; 1 Ala. N. 8. 875; 8 
Mo. 836; and if the money be lodged thpre 
for its payment, the holder would prob¬ 
ably have no recourse against the maker 
or acceptor if he did not present them on 
the 'lay and the money should be lost; 5 
B. & Aid. 244 ; 27 Me- 149. The facts be¬ 
ing undisputed, the question of reasonable 
time for presentment of a draft is one of 
law ; 51 Mo. App. 245. 

The excuses for not making a present¬ 
ment are general, and applicable to all per¬ 
sons who are indorsers; or they are special, 
and applicable to the particular indorser 
only. 

Among the former are —inevitable acct- 


dent or overwhelming calamity; Story, 
Bills 6 806 : 8 Wend. 483 ; 8Ind. 924. The 
prmcaenoe of a maii^Honi rfi mm, by which 
the ordinary operations of business are sue- 
waded ; 2 Johns. Css. 1 ; 8 Maule A S. 987. 
Tfee (veaJbin^ owf of tear between the 
oountry of the maker and that of the 
holder; 1 Paine 156. 7\* occupation of 

the country where the note 1* payable, or 
where the parties live, by a public enemy, 
which suspends commercial operations and 
intercourse; 3 Cra. 155 ; 15 Johns. 67; 7 
Pet 536; 2 Brook 20. The obstruction of 
the ordinary negotiations of trade by rii 
major. Positive interdictions and pul>- 
11c regulations of the state which suspend 
commerce and intercourse. The utter srn- 
procfioobility of finding the maker or as¬ 
certaining his place or residence; Story, 
Pr. Notes §5 205, 236, 238. 241, 264 ; 4 S. & 
R. 480 ; 14 La. An. 484 ; 3 M’Cord 494 ; 1 
Dev. 247 ; 3 Cai. 121. 

Among the latter, or special excuses for 
not maxing a presentment, may be enu¬ 
merated the following. The receiving the 
note by the bolder from the payee, or other 
antecedent party, too late to make a due 
presentment; this will he an excuse as to 
such party ; 16 East 248; 7 Mass, 483; 
Story, Pr. Notes §§ 201, 285 ; It Wheat. 431; 
Byles, Bills 206. 7V uofe being an ac¬ 
commodation note of the maker for the 
benefit of the indorser; Story, Bills § 370. 
See 2 Brock. 20; 7 Harr. A J. 381; 7 Mass. 
452 ; 1 Wash. C. C. 461: l Havw. 271; 4 
Mai 413 ; 1 Cai. 157; 1 Stew. Ala. 175. A 
special agreement by which the indorser 
waives the presentment; 8 Me. 218; 11 
Wheat. 629 ; Story, Bills $871. The receiv¬ 
ing security or money by an endorser to se¬ 
cure himself from loos, or to pay the note 
at maturity. In this case, when the in¬ 
demnity or money is a full security for the 
amount of the note or bill, no presentment 
is requisite; Story, BUIb 4 374 ; Story, Pr. 
Notes § 281; 4 Watts 328; 9 Gill & J. 47 ; 
7 Wend. 165 ; 2 Me. 207 ; 5 Mass. 170; 5 
Conn. 175. 17ie receiving the note by the 
holder from the iudorser as a collateral 
security fdr another debt; Story, Pr. Notes 
§ 284 ; Story, Bills 3 872 ; 2 How. 427, 457. 

Where a negotiable note is by its terms 
payable at a particular bank, proof of pre¬ 
sentment at that bank for 'payment, at its 
maturity, is indispensable to a recovery in 
an action thereon against an endorser ; 29 
W. Ya. 528. 

A want of presentment may be waived 
by the party to be affected, after full 
knowledge of the fact; 8 S. & R. 438. See 
6 Wend. 658 ; 3 Bibb 102; 5 Johns. 385 ; 4 
Mass. 347 ; 8 Cush. 157; Bac. Abr. Afer- 
ebanf, etc. (M); 47 Mo. App. 151; 114 Mo. 
276. See, generally, 1 Hare A W. Sel. Dec.' 
214, 224; Story, Pr. Notes ; Byles, Bills; 
Parsons, Bills; Dan. Neg. Instr.; 12 L. R. 
A. 727. 


PRESENTS. This word signifies the 
writing then actually made and spoken of: 
as, these presents; know all men by these 
presents ; to all to whom these presents shall 
come. 

PRESERVATION. Keeping safe 
from liarm ; avoiding injury. Tina term 
always presupposes a real or existing dan¬ 
ger. 

A jettison, which is always for the pres¬ 
ervation of the remainder of the cargo, 
must therefore be made only when there is 
a real danger existing. Bee Average ; 
Jrmsox. 

In certain cases the court may make or¬ 
ders for the preservation of the subject- 
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made for the sale of a horse which was con¬ 
suming its value in food while an action 
on a warranty was pending; 3 C. P. D. 
816 ; Brett, Comm. 762 See Perishable 
Goods. 

PRES ID Eh 1*. An officer of a com¬ 
pany who Is to direct the manner in which 
business is to be transacted. From the 
decision of the president there is an appeal 
to the body over which he presides. 

PRESIDENT ON A BANK. This of¬ 


ficer, under the banking system In the 

United States, is ordinarily a member o( 
the board of directors of the hank, and is 
ohosen by them. It is his duty to preside 
at all meetings of the beard of directors ; 
to exercise a constant, immediate, and 
personal supervision over the daily affairs 
of the bank ; and to institute and carry on 
legal proceedings to oollect demands or 
claims due the institution; Morse, Banks 
144, citing 2 Meto. (Ky.) 240; 6 How. 
83; Boliea, Bank Off. 1-70; 28 Vt. 24. 
Mortgages to secure subscriptions to stock 
are often put in his name; 1 Sandf. Ch. 
179; but he has no more control over the 
property of the bank than any other direc¬ 
tor ; 7 Ala. 281 ; I Seld. 820. He has no 
authority to release the claims of the bank 
without the authorization of the board of 
directors; 7 R. I. 224 ; 115 Mass, 547; and 
an agreement made by him, after the bank 
has gone into liquidation, to continue its 
guarantee upon certain notes, is not bind¬ 
ing upon the stockholders ; 133 U. 3. 67. 
See National Banks ; Officer. See, 
generally, Ball, Nat. Banks 58. 

PRESIDENT OP THE COUNCIL. 
An officer of state who is a member of the 
cabinet. He attends on the sovereign, 
proposes business at the council table, and 
reports to the sovereign the transactions 
there. 1 Bla. Cora. 230. 

PRESIDENT JUDGE. A title some¬ 
time? given to the presiding judge. It was 
formerly used in England and is now used 
in the courts of common pleas in Penn¬ 
sylvania. The lord chief justice is now 
permanent president of the high court in 
England. The title president is said to 
have a high Norman flavor. Inderwick, 
King's Peace 225. 

PRESIDENT JUSTICE. Same as 
chief justice (g. t>.). Anderson. 

PRESIDENT OP THE UNITED 
STATES OF AMERICA. The title of 
the chief executive officer of the United 
States. 

The constitution directs that the execu¬ 
tive power shall be vested in a president of 
the United States of America. Art. 2, s. 1. 

No person except a natural-born citizen, 
or a citizen of the United States at the 
time of the adoption of the constitution, 
shall be eligible to the office of president; 
neither shall any person be eligible to that 
office who shall not have attained the age 
of thirty-five years and been fourteen years 
resident within the United States. Art. 
2, 8. 1, par. 5. 

He is chosen by presidential electors (q. 
v.). Seel Kent 276 ; Story, Const. 5th ed. 

§ 1453. The votes of the electors are trans¬ 
mitted to the vice-president and by him 
opened in the presence of both houses of 
congress and counted by tellers previously 
selected by the two houses separately. If 
there is no election, a president is cnosen 
by the house of representatives, the mem¬ 
bers voting by states, from the candidates 
not exceeding three, having the highest 
number of electoral votes. 

In case of a vacancy the vice-president 
succeeds, and if there be none then the 
members of the cabinet succeed in a pre¬ 
scribed order. See Cabinet. 

The president shall, at stated times, re¬ 
ceive for his services a compensation which 
shall neither be increased nor diminished 
during the period for which he shall have 
been elected ; and he shall not receive 
within that period any other emolument 
from the United States, or any of them. 
Art. 2, s. 1, par. 7. The act of March 3d, 
1873, c. 226, fixed the salary of the pres¬ 
ident at fifty thousand dollars. 

In addition to certain specified powers, 
the president is vested by the constitution 
with the executive power of the federal 
government and the duty of seeing that 
the laws are faithfully executed.’ As to 
his powers, generally, and the historical 
development of the executive office, see 
Executive Power. 

The president and all civil officers of the 
United States shall be removed from office 


on Impeachment for, and conviction of, 
treason, bribery, or other high crimes ana 
misdemeanors. Art 2, sec. 4. 

PRESIDENTIAL ELECTORS. Per¬ 
sons choean In the different states whose 
sole duty it is to elect a president and vice- 
president of the United States. Each state 
appoints a number of electors equal to the 
whole number of senators and representa¬ 
tives to which the state is entitled in con¬ 
gress, and it is within the power of the 
state legislature to direct how such electors 
shall be appointed. (Const, art. ii. sect, 
1). The electors hpve frequently been ap¬ 
pointed by the state legislatures directly, 
and they have been elected separately by 
congressional districts ; but the more usual 
method of appointment is by general bal¬ 
lot, so that each voter in a state votes for 
the whole number of electors to which his 
state is entitled. 

The appointment and mode of appoint¬ 
ment of electors belong exclusively to the 
states, under the constitution ; 146 U. 8. 1. 

The constitution provides. Amend, art. 
12 , that “ the electors shall meet in their 
respective states, and vote by ballot for 
president and vice-president, one of whom, 
at least, shall not be an inhabitant of the 
same state with themselves; they shall 
name in their ballots the person voted for 
as president, and in distinct ballots the 
person voted for as vice-president; and 
they shall make distinct lists of all persons 
voted for as president, and of all persons 
voted for as vice-president, and of the 
number of votes for each, which list they 
shall sign and certify, and transmit, sealed, 
to the seat of the government of the United 
States, directed to the president of the 
senate.” See President of the United 
States ; Electoral College, 

PRESS. By a figure this word signifies 
the art of printing. 

All men have a right to print and publish 
whatever they may deem proper, unless 
by doing so they infringe the rights of an¬ 
other, as in the case of copyrights (q. v.), 
when they may be enjoined. For any in¬ 
jury they may commit against the public 
or individuals they may be punished, either 
by indictment or by a civil action at the 
suit of the party in lured, when the injury 
has been committed against a private in¬ 
dividual. See U. S. Const. Amendm. art. 
1; Liberty of the Press ; Libel. 

PRESS COPIES. The identity of the 
handwriting as shown on the impression 
is not destroyed, nor rendered unrecognis¬ 
able by persons acquainted with its char¬ 
acteristics. A person having accurate 
knowleige can testify to the genuineness 
with as much accuracy as if the original 
sheets were before him. Such copies are 
the same as other writings partially oblit¬ 
erated by damp and exposure, which are 
admissible as evidence, if duly identified 
by testimony. They are not however satis¬ 
factory as standards of comparison of hand¬ 
writing. Enough originality is left to be 
identified by a witness when its own origin¬ 
ality is in question ; 7 Allen 661; 1 Cush. 
217 ; to prove the oontents of a lost letter, 
or where a party refused to give up the 
original; 6 S. A R. 420; 19 La. An. 91; 87 
Conn. 655. The necessity of producing 
the original, or laying the foundatibn in 
the usual way for secondary evidence, is 
not obviated by the fact that a party keeps 
letter press copies; 44 N. Y. 171; so in 85 
Md. 123. A copy, sworn to be correctly 
made from a press copy of a letter, is ad¬ 
missible as secondary evidence, to prove 
its oontents, without producing the press 
copy ; 102 Blass. 362. Press copies are ad¬ 
missible against a party when they appear 
to be in his handwriting and the originals 
cannot be produced7 Allen 561. Strictly 
speaking, a letter-press copy is secondary 
to the document from which it is taken, 
and oannot be treated as an original; 8 
Gamp. 228 ; 4 McLean 378 ; 85 Md. 128 ; 19 
lx. An , 91; 81 Fed. Rep. 818. 8ee, gener¬ 
ally, 57 Oa. 00; 78 Ill. 181; 18 Kan. 54A 

PREST. A duty in money that was to 
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be paid by the sheriff on his account in the 
exchequer, or for money left or remaining 
in his hands. Cowell. 

PRESTATION. A right by which 
neutral vessels may be appropriated by 
way of hire by a belligerent on payment 
of freight beforehand. In 1870 the Prus¬ 
sian troops sank six British vessels to ob¬ 
struct navigation in the river Seine. The 
act was defended by Prussiaon the ground 
of military necessity | indemnification was 
subsequently mode ; 1 Hal leek, Int. L. 485. 

PRESTIMONY, OR PRJE8TIMO- 
NTA. In the Canon Law. A fund or 
revenue appropriated by the founder for 
the subsistence of a priest, without being 
erected into any title or benefice, chapel, 

? rebend, or priory. It is not subject to 
he ordinary; but of it the patron, and 
those who have a right from him, are the 
collators. Whart. Law Lex. 

PRESUME. To believe or accept upon 
probable evidence. It is not so strong a 
word as infer; 48 Conn. 885. See Infer¬ 
ence ; Presumption. 

PRESUMPTION. An inference 
affirmative or disafflrmative of the truth or 
falsehood of any proposition or fact drawn 
by a process of probable reasoning in the 
absence of actual certainty of its truth or 
falsehood, or until such certainty car. be 
ascertained. Best, Presump. 4. 

An inference affirmative or disaffirma- 
tive of the existence of a disputed fact, 
drawn by a judicial tribunal, by a process 
of probable reasoning, from sopae one or 
more matters of fact, either admitted in 
the cause or otherwise satisfactorily es¬ 
tablished. Best, Presump. 12. 

A rule of law that courts And judges 
shall draw a particular inference from a 
particular fact, or from particular evi¬ 
dence, unless and until the truth of Buch 
inference is disproved. Steph. Ev. 4 ; 138 
N. Y. 120. 

Conclusive presumptions are inferences 
which the law makes so peremptorily that 
it will not allow them to be overturned by 
any contrary proof, however strong. Beet, 
Presuinp. 20. They are called, also, abso¬ 
lute and irrebuttable presumptions. 

Disputable presumptions are inferences 
of law which hold good until they are inval¬ 
idated by proof or a stronger presumption. 
Best, Presump. 29 ; 2 H. & M*H. 77; 4 
Johns. Ch. 287. 

Presumptions of fact are inferences as to 
the existence of some fact drawn from the 
existence of some other fact; inferences 
which common sense draws from circum¬ 
stances usually occurring in such cases. 
3 B. & Ad. 890 ; 3 Hawks 122 ; 1 Wash. C. 
C. 872. 

Presumptions of law are rules which, in 
certain cases, either forbid or dispense with 
any ulterior inquiry. 1 Greenl. Ev. § 14. 
Inferences or positions established, for the 
most part, by the common, but occasion¬ 
ally by the statute, law, which are obliga¬ 
tory alike on judges and juries. Best, 
Presump. 17. They are either conclusive 
or disputable. 

Mixed presumptions hold an intermedi¬ 
ate place and consist of presumptive in¬ 
ferences which, from their strength, im¬ 
portance, or frequent occurrence, attract 
the observation of the law, and, from being 
constantly recommended by judges ana 
acted on "by juries, become as familiar to 
the courts as presumptions of law, and 
uccupy as important a place in the admin¬ 
istration of justioe. They have been termed 
quasi legal presumptions, and are divided 
into three classes: 1st, Where the infer¬ 
ence is one which common-sense would 
have made for itself; 2d, Where an arti¬ 
ficial weight is attached to the evidentiary 
facts, beyond their mere natural tendency 
to produce belief; and 8d, Where from 
motives of legal policy, juries are recom¬ 
mended to draw inferences which are 
purely artificial. Chainb. Best, Ev. g 824. 

The distinctions botween presumptions 
of law and presumptions of fact are— -first, 
that in regard to presumptions of Jaw a 
pertain inference must be made whenever 


the facts appear which furnish the basis of 
the inference ; while in case of other pre¬ 
sumptions a discretion more or less exten¬ 
sive is vested in the tribunal as to drawing 
the inference. See 9 B. & C. 648. Second, 
in case of presumptions of law, the court 
may draw the inference whenever the 
requisite facts are developed in pleading; 
Steph. PI. 382 ; while other presumptions 
can be made only by the intervention of a 
jury. Presumptions of law are reduced to 
fixed rules, and form a part of the system 
of jurisprudence to which they belong ; 
presumptions of fact are derived wholly 
and directly from the circumstances of the 
particular case, by means of the common 
experience of mankind. See 2 Stark. Ev. 
684 ; 35 Pa. 440. 

It has been said that a more useful and 
accurate division of presumptions of fact 
is obtained by treating them with refer¬ 
ence to their effect upon the burden of 
proof and designating them in this aspect 
as slight and strong; Chamb. Best, Ev. § 
319. Slight presumptions, though suffi¬ 
cient to excite suspicion or produce an im¬ 
pression in favor of the truth of the facts 
they indicate, do not, when taken singly, 
either constitute proof or shift the burden 
of proof ; id. Strong presumptions shift 
the burden of proof even though the evi¬ 
dence to rebut them involved the proof of 
a negative; id. § 321. These are of great 
weight and in the absence of other evidence 
are decisive in civil cases; id. § 322. It 
has been suggested as the characteristic 
distinction between presumptions of law 
and presumptions of fact, eitlier simple or 
mixed, that when the former are disre¬ 
garded by a jury, a new trial is granted as 
matter of right, but that the disregard of 
any of the latter, however strong and ob¬ 
vious, is only ground for a new trial at the 
discretion or the court; Chamb. Best. Ev. 
g 337 ; 1 Term 167 ; 44 Ala. 159 ; 31 Ga. 331. 

Tbe lack of precision which attaches to 
the use of the word presumption springs 
naturally from the variety of the uses to 
which the word is applied. Of these Prof. 
J. B. Thayer in his pamphlet on the Pre¬ 
sumption of Innocence enumerates seven : 
(1) The presumption of facts properly de¬ 
fined, where a fact or set of facts furnishes 
evidence or inference of another. (2) The 
presumption of law properly defined, as, 
where a fact or set of facts is considered 
sufficient evidence of another in the ab¬ 
sence to the contrary. (3) Where a fact or 
set of facts makes out a case which shall 
stand until overthrown by a specific quan¬ 
tity of evidence ; (a) sufficient to satisfy a 
jury ; (b) a preponderance ; (c) evidence 
beyond a reasonable doubt. (4) Where 
the term is used to imply that a certain 
fact is the legal equivalent of another fact; 
e. g. the presumption of malice. (5) Where 
the contrary of the so-called presumption 
is not to be taken as true withoutevidence, 
the effect being to regulate the burden of 
proof. (6) Where neither a fact nor the 
contrary of it is to be assumed as true with¬ 
out evidence, the presumption being of the 
truth of what is termed a neutral fact, or 
in other words, that there is no presump¬ 
tion ; as in case of shipwreck where there 
is no presumption of survivorship. 8 H. L. 
Cas. 183. (7) Where the word is used as 

a rhetorical term to express a legal doctrine 
as the presumption of innocence. See, for 
a discussion of this classification and a col¬ 
lection of cases relating thereto, Chamb. 
Best, Ev. 306. 

In giving effect to presumptions of fact, 
it is said that the presumption stands until 

g roof is given of tile contrary ; 1 Cr. M. <fc 
895 ; 2H. & M'H. 77 ; 2 Dali. 22 ; 4 Johns. 
Cli. 287. See Burden of Proof ; Onus 
Probandi. This contrary proof may be a 
conflicting presumption ; and Mr. Best lays 
down the following rules for application 
in such cases: first, special presumptions 
take the place of general ones ; see 8 B. & 
C. 737 ; 9 id. 043 ; 5 Taunt. 326 ; 1 Marsh. 
68 ; second , presumptions derived from the 
ordinary course of nature are stronger than 
casual presumptions; 4 B. <fc C. 71; Co. 
Litt. 378 a ; third , presumptions are favored 
which tend to give validity to acts ; 1 Mann. 


& R. 608 ; 3 Camp. 432 ; 7 B. & C. 573; 2 
Wheat. 70; 1 South. 148; 7 T. B. Monr 
344 ; 2 Gill & J. 114; 10 Pick. 359; 1 
Rawle 386 ; 72 Mich. 448 ; 38 Minn. 143 ; 
and see Maxims, Omniapreesumuntur, etc. ; 
fourth, the presumptions of innocence is 
favored in law ; 4 C. & P. 118 ; Ruse. & 
R. 61 ; 10 M. & W. 15. 

Among conclusive presumptions may be 
reckoned estoppels by deed, see Estoppels ; 
solemn admissions , of parties, and unsolemn 
admissions which have been acted on; 1 
Camp. 139 ; 1 Taunt. 398 ; 15 Mass. 82 ; see 
Admissions ; 1 Greenl. Ev. 8 205 ; that a 
sheriffs return is correct as to facts stated 
therein as between the parties; 15 Mass. 
82 ; that an infant under the age of seven 
years is incapable of committing a felony ; 
4 Bla. Com. 23 ; see 84 Ky. 457 ; that a boy 
under fourteen is incapable of committing 
a rape ; 7 C. & P. 582 ; contra, 5 Lea 352 ; 
84 Ky. 457 ; that children born in wedlock 
are presumed to be legitimate ; 2 Allen 
453 ; 75 III. 315 ; 2 Bush 621 ; 75 Cal. 379 ; 
at least where the husband might have had 
access and though the infidelity of the wife 
be proved ; 3 C. & P. 215 ; 5 Cl. & F. 163 ; 
and positive proof of non-access is required 
to rebut the presumption ; 58 Vt. 49 ; 85 
Va. 245 ; and it cannot be proved by the 
wife ; 60 Wis. 583 ; that despatches of an 
enemy carried in a neutral vessel between 
two hostile ports are hostile ; 6 C. Rob. 440 ; 
that all persons subject to any law which 
has been duly promulgated, or which de¬ 
rives its validity from general or immemo¬ 
rial custom, are acquainted with its pro¬ 
visions ; 4 Bla. Com. 27 ; 1 Co. 177; 2 id. 
3 6; 6 id. 54 a. See, also, Limitation ; 
Prescription. 

A person not heard from for seven years 
by those who would probably have heard 
from him if alive is presumed to be dead ; 

1 Greenl. Ev. 8 41 ; Chamb. Best, Ev. 304, 
note citing cases ; 180 Pa. 644 ; and though 
the time at which death is presumed to 
have taken place is a subject of contro¬ 
versy, the better opinion is that there is no 
presumption as to that; Chamb. Best, Ev. 
305 ; 2 Brett. Com. 941; 2 M. & W. 894 ; 
and the onus is on the person whose case 
requires proof of death at a particular 
period ; 75 Ala. 27; 73 Wis. 170 ; 13 Ired. 
Law 333 ; 8 U. C. Q. B. 291; though in 
some cases it has been held that death will 
be presumed at the end of seven years ; 11 
N. H. 197 ; 15 N. J. Eq. 118; 4 Bradf. Sur. 
N. Y. 117; 4 U. C. Q. B. 510. In most 
states this subject is regulated by statute 
but it is held that the statutory presump¬ 
tion of death from absence or concealment 

• for seven years, without having been heard 
from, doe9 not apply to children of tender 
age, incapable or absenting or concealing 
themselves of their own volition, ana 
whose movements are governed by others ; 
73 Miss. 417. In order to establish a pre¬ 
sumption of death the place to look for the 
person is his last known place of residence, 
and not the place from which he has re¬ 
moved ; 183 Pa. 155. See, as to presump¬ 
tion of death, 8 Eng. Rul. Cas. 512-558. 

Among rebuttable presumptions may be 
reckoned the presumptions tiiat a man is 
innocent of the commission of a crime; 
Steph. Ev. 07 ; 2 Lew. Cr. Cas. 227; see 3 
Gray 465 ; 4 B. <fe C. 247 ; 2 B. & Aid. 385 ; 
23 Neb. 33 ; 44 N. J. Eq. 329 ; that the pos¬ 
sessor of property is its owner ; 1 Stra. 505 ; 

9 Cush. 150; 21 Barb. 333 ; 83 Me. 139,150; 
113 N. Y. 284 ; 4 Harring. 327 ; that build¬ 
ings belong to the owner of tbe land on 
which they stand; 150 U. S. 483; that 
possession of real property accompanies 
ownership; 120 U, S. 003 ; that possession 
of the fruits of crime is guilty possession; 

2 C. & P. 359 ; 1 Den. Cr. Cas. 596 ; 7 Vt. 
122; 9 Conn. 527; 19 Me. 398 ; 111 N. Y. 
599; 25 Tex. App. 751 ; that things usually 
done in the course of trade have been done ; 

8 C. B. 827 ; 7 Q. B. 848 ; 7 Wend. 198; 9 
S. & R. 885 ; 9 N. H. 519 ; 10 Mass. 205 ; 7 
Gill 84 ; 45 Me. 516,550 ; 15 Conn. 206 ; and 
in the usual and ordinary way ; 96 Mo. 591; 
that solemn instruments are duly executed; 

1 Rob. E 3 cl. 10; 9 C. <fc P. 570 ; 15 Me. 470; 

1 Mats. 849; 15 Conn. 206; that a person, 
relation, or state of things onoe shown to 
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butted; 6 Pet. 622, 032; 14 id. 334. See. 
general]' , 7 J. J. Mareh. 425 ; 8 N. H. 464 ; 7 
Ala. 267; 5 Rand. 701 ; 1 Pick. 332; 1 
South. 77 ; 1 Yeates 347 ; 2 N. & M’C. 320; 

1 Mo. 334; 11 Conn. 95; 2 Root 286; 16 
Johns. 00, 136; 1 Bail. 174; 2 A. K. Marsh. 
244; 97 U. S 3. For example, when build¬ 
ings are fired by sparks emitted from a 
locomotive engine passing along the road, 
it has been, held to be prima facie evidence 
of negligence on the part of those who 
have the charge of it ; 3 C. B. 229; and 
proof of the mailing of a letter is prima 
facie evidence of its receipt by the person 
to whom it is addressed ; 147 Ill. 176 ; 27 S. 
W. Rep. (Mo.) 436 ; 63 Hun 624. 

PRIMA FACIE EVIDENCE. Evi- 
dr-nre which, unexplained and uncont ra¬ 
dioed, appears to be sufficient to establish 
the fact, or which would warrant a finding 
of the fact or matter, to support or prove 
which it is introduced. It is evidence which 
suffices to establish the fact unless rebutted 
or until overcome by other evidence. It ia 
not conclusive, but may be contradicted or 
controlled. Elliot, Evidence § 17, 15. 

Prima Jacif evidence is sufficient to out¬ 
weigh the presumption of innocence, and, 
if not met by opposing evidence, to support 
a verdiet. 219 U. S. 219, quoting 6 Pet. 632. 

PRIMA TON SURA (Lat.). A grant 
of a right to have the first crop of grass. 

1 Chitty, Pr. 181. 

PRIMAX IMPRE88IONI8. First 
impression. A case which presents to a 
court of law for its decision a question of 
law which is new, and for which there ia 
consequently no precedent, is said to be a 
case of first impression. R. & L. Diet. See 
Impression. 

PRIMAGE. In Mercantile Law. 

A duty payable to the master and mariners 
of a ship or vessel,—to the master for the 
use of his cables and ropes to discharge the 
goods of the merchant, to the mariners for 
lading and unlading in any port or haven. 
Abb. Sh. 270. 

A small payment to the master for his 
care and trouble which he is to receive for 
his own use, unless he has otherwise agreed 
with the owner. Abb. Sh. 13th ed. 531; it 
is of a very ancient date and subject to au¬ 
thority and regulations. “ In the ‘ Guidon,’ 
it is called la contribution des chausses ou 
pot de vin du maUre.” It is sometimes 
called the master’s hat-money ; ’’ id. 

It is no longer a gratuity to the master, 
unless especially stipulated ; but it belongs 
to the owners or freighters, and is nothing 
but an increase of the freight rate; 14 Fed. 
Rep. 421. 

PRIMARIES. Methods by which 
pArty adherents agree upon candidates whom 
they intend to differ and support for ultimate 
choice by all qualified electors. In no sense 
elections for office. 256 U. S. 250. 


PRIM ART. That which is first or 
principal: as, primary evidence , that evi¬ 
dence which is to be admitted in the first 
instance, as distinguished from secondary 
evidence, which is allowed only when 
primary evidence cannot be liad. 


PRIMARY BOYCOTT. See Boy¬ 
cott. 

PRIMARY CONVEYANCES. 

Those common law conveyances, by means 
of which an estate is created or first arises. 
2 Bl. Com. 309. 

PRIMARY ELECTION. A popular 
election held by members of a particular 
political party, for the purpose of choos¬ 
ing delegates to a convention empowered 
to nominate candidates for that party to 
be voted for at &n approaching election. 
125 Ind. 2)0. In many states they are 
regulated by law and frauds are punishable 
as in a general election. 

PRIMARY EVIDENCE. The best 
evidence of which the case in its nature is 
susceptible. 8 Bouvier, Inst. n. 8058. See 
Steph. 67; Evidence 


PRIMARY OBLIGATION. An ob¬ 
ligation which is the principal object of 
the contract: for example, the primary 
obligation of the seller is to deliver the 
thing sold, and to transfer the title to it. 
It is distinguished from the necet-soiy or 
secondary obligation to pay damages for 
not doing so. 1 Bouvier, lust. n. 702. 

PRIMARY POWERS. The principal 
authority given by a principal to his 
agent: it differs from mediate powers. 
Story, Ag. § 58. 

PRIMATE. In Ecclesiastical Law. 

An archbishop who has jurisdiction over 
one or several other metropolitans. 

PRIME. In a contract for delivery of 
“ prime barley ” prime will be understood 
according to its use among merchants. 
14 Mo. 9. 

Prime cost , the true price paid for goods 
upon a bona fide purchase. 2 Mas. 53. 

PRIME MINISTER. See Cabinet ; 
Premier. 

PRIME SERJEANT. The Queen’s 
first serjeant at law. 

PR IMER ELECTION. t A term used 
to signify first choice. 

In England, when coparcenary landsare 
divided, unless it is otherwise agreed, the 
eldest sister has the first choiceof the pur¬ 
parts : this part is called the enitia pars. 
Sometimes the oldest sister makes the par¬ 
tition ; and in that case, to prevent par¬ 
tiality, she takes the last choice. Hob. 107 ; 
Litt. £§ 243 ; 245; Bac. Abr. Coparcen¬ 
ers (U) 

PRIMER FINE. The fine due the 
crown by ancient prerogative on suing out 
the writ of praecipe. 1 Steph. Com. 560. 

PRIMER SEISIN. In English Law. 
The right which the king had. when any 
of his tenants died seised of a knight’s fee, 
to receive of the heir, provided he were of 
full age, one whole year’s profits of the 
lands, if they were in immediate posses¬ 
sion ; and half a year’s profits, if the lands 
were in reversion, expectant on ail estate 
for life. 2 Bla. Com. 66. See Feudal Law. 

PRIMICERIUS. The first of any de¬ 
gree of men. 1 Mon. Ang. 838. 

PRIMO BENEFICIO. A writ direct¬ 
ing a grant of the first benefice in the sov¬ 
ereign’s gift. Cowell. 

PRIMOGENITURE. The state of 
being first born ; the eldeBt. 

At common law, in cases of the descent 
of land, primogeniture gave a title to the 
oldest eon in preference to the other chil¬ 
dren. This distinction has been abolished 
in the United States. Formerly in Penn¬ 
sylvania, in cases of intestacy, the oldest 
son took a double portion of the real estate; 
1 Binn. 91, where it was held that a trust 
estate (the legal title) descends as at com¬ 
mon law; ana this case was followed in 
Delaware; 4 Houst. 648. 

The law of primogeniture has not been 
altered in England ; see however the radi¬ 
cal act of 1897, cited in Land Transfer. 

PRIMOGENITUS (Lat.). The first¬ 
born. 1 Ves. 290. And see 3 Maule & fi. 
25 ; 8 Taunt. 468 ; 3 Vern. 660. 

PRIMUM DECBETUM (Lat.). In 
the courts of admiralty, this name is given 
to a provisional decree. Bacon, Abr. The 
Court of Admiralty (E). 

PRINCE. In a general sense, a sover¬ 
eign ; the ruler of a nation or state. The 
son of a king or emperor, or the issue of a 
royal family: as, princes of the blood. 
The chief or any body of men. 

PRINCE OF WALES. A title given 
to the eldest son of the British sovereign 
or to the heir apparent to the crown. 

PRINCES OF THE BLOOD. The 
youuger sons of the British sovereign and. 
male members of other branches of the 
royal family not in the direct line of suc¬ 
cession. 


PRIN CES AND RULERS. See 

Restraint op Princes and Rulers. 

PRINCESS ROYAL. The title 
borne by the eldest daughter of the sovereign, 
if and when it is conferred on her by the 
sovereign. No grant by letters patent is 
necessary. The quest ion as to what happens 
when the title is borne by the eldest daughter 
of a subsequent sovereign has never arisen 
until now. The title had not up to the end 
of 1921 been conferred on the eldest daughter 
of his present Majesty. It would seem that 
the title cannot well be held simultaneously 
by two ladies. Byrne. 

PRINCIPAL. Leading ; chief; more 
iiT^>ortant. 

This word has several meanings. It is 
used in opposition to accessary, to show 
the degree of crime committed by two 
persons. Thus, we say, the principal is 
more guilty than the accessary after the 
fact. 

In estates, principal is used as exposed 
to incident or accessary: as in the follow¬ 
ing rule : “ The incident shall pass by the 
grant of the principal; but not the prin¬ 
cipal by the grant of the incident: acces- 
sorium non duc.it sed sequitur suum prin¬ 
cipal." Co. Litt. 152 a. 

It is used in opposition to agent, and in 
this sense it signifies that the principal is 
the prime mover. 

It is used in opposition to interest: as, 
the principal being secured, the interest 
will follow. 

The corpus or capital of the estate in 
contradistinction to the income. 

Money bearing interest; a capital sum 
lent on interest. 

It is used also in opposition to surety: 
thus, we say, the principal is answerable 
before the surety. 

Principal is used also to denote the more 
important: as, the principal person. 

In the English law, the chief person in 
some of the inns of chancery is called prin¬ 
cipal of the house. Principal is also used 
to designate the best of many things : as, 
the principal bed, the principal table, and 
the like. 

In Contracts. One who, being com- 
tent sui juris to do any act for his own 
nefit or on his own account, confides it 
to another person to do for him. 1 Domat 
b. 1, tit. 15, Introd.; Story, Ag. § 3. 

Every one df full age, and not other¬ 
wise disabled, is capable of being a princi¬ 
pal ; for it is a rule tliat whenever a pier- 
son has power, as owner, or in his own 
right, to do a thing, he may do it by an¬ 
other ; Com. Dig. Attorney (C 1); Heinec- 
cius, ad Pand. p. 1,1. 3, tit. 1, § 424 ; 9 Co. 
7 ob; Story, Ag. §6. Infants are gener¬ 
ally incapable of appointing an agent; but 
under special circumstances they may 
make such appointments. For instance, 
an infant may authorize another to do any 
act which is beneficial to him. but not to 
do an act which is to his prejudice ; 2 Kent 
2:13 ; 9 Co. 75: 8 Burr. 1804 ; 6 Cow. 398 ; 
10 Ohio 37; 10 Pet. 58, 69; 14 Mass. 463. 
A married woman could not, in general, 
appoint an agent or attorney ; and when 
it was requisite that one should be ap- 
inted, the husband usually appointed for 
th. She might, perhaps, dispose of or 
incumber her separate property, through 
an agent or attorney; Cro. Car. 165; 2 
Bulstr. 18 ; but tbis seemed to be doubted ; 
Cro. Jac. 617 ; 1 Brownl. 134; Ad. Ej. 174. 
Idiots, lunatics, and other persons stii juris 
are wholly incapable of Appointing an 
agent; Story, Ag. $6. 

The general principle winch governs the 
liability of a principal is that the responsi¬ 
bility is measured by the character and ex¬ 
tent of the authority given ; see Agency ; 
Agent ; for example, authority to an 
agent to vote at a corporate meeting upon 
the stock of his principal does not empower 
the former to net for the latter in connec¬ 
tion with other stock holders, w ho were 
also creditors of the corporation, in taking 
measures for cancelling a mortgage of the 
corporation under which the claims of the 
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principal ami those stockholder** against 
t lie corporation were secured; 113 AIa. 
238. rite powers of the agent must be 
measured ami determined by the applica¬ 
tion to each particular case of ordinary 
business principles, and sound judgment to 
be exercised hv the agent in executing his 
authority, and by the court which is to 
dial with the case in considering the ques¬ 
tion of the responsibility of the principal. 
Where a discretion has been conferred 
upon the agent the principal must abide 
the result of its exercise and will be held 
liable to third persons where it has been 
honestly exercised. So where au agent has 
power to borrow money on exceptional 
terms in cases of emergency, a lender is 
not bound to inquire whether in the par¬ 
ticular case the emergency has or has not 
arisen ; 1*» L, R. App. 357. And where the 
agent was entrusted with securities and 
instructed by the principal to raise a cer¬ 
tain sum upon them, but borrowed a larger 
sum and fraudulently appropriate*! the dif¬ 
ference, the priucipal could not redeem 
the securities without paying the lender 
in full where he had acted bona fide and in 
ignorance of the limitation, although he 
had no knowledge of the agent's authority 
to borrow and made no inquiry, and the 
agent practised fraud and forgery to ob¬ 
tain the loan : [1805] App. Caa. 173, affirm¬ 
ing [1895] 3 Ch. 130. 

The principal is entitled to the service of 
the agent with respect to the matter in 
hand as though the agent were attending 
to his own business ; and the latter will be 
considered, to that extent, as merging his 
own individuality and will be held to act 
entirely for the benefit of the principal. He 
cannot make a profit out of the business 
which he transacts for the principal de¬ 
rived from any knowledge acquired by 
him in the course of it, except consistently 
with tho engagements between the princi¬ 
pal and agent. So where an agent, acting 
in a confllential capacity, obtained infor¬ 
mation of a defect in his principal's title 
and put in an outstanding claim through 
a third party, it was held that he could not 
profit by his purchase but held the title for 
his principal ; 12 U. S. App. 600. On the 
other hand, a principal cannot retain the 
fruit of his agent's acts and yet disclaim 
his authority in order to escape the corre¬ 
sponding obligation. Where a corporation 
obtained from the plaintiff the right to 
construct a road in front of his property 
and constructed it. it could not refuse to 
recognize its agent’s authority to bind it to 

g ay the sum he agreed to pay ; 47 N. Y. 

upp. 327. It is said in this case that 
agency cannot be proved by the uncor¬ 
roborated testimony of the agent, nor can 
any implication of consent to the work 
d me arise, in the absence of proof of knowl¬ 
edge that it was being done. 

The rights to which principals are en¬ 
title! arise from obligations due to them 
by their agents or by third persons. 

The rights of principals in relation to 
their agents are— first, to call them to 
an account at all times in relation to the 
business of the agency ; 2 Bouvier, Inst. 28. 
Second, when the agent violates his obliga¬ 
tions to his principal, either by exceeding 
his authority, or by positive misconduct, or 
bv mere negligence or omissions in the dis¬ 
ci large of the functions of his agency, or 
in any other manner, and any lessor dam¬ 
age falls on his principal, the latter w ill 
be entitled to full indemnity Story. A g. g 
217 c ; 12 Pick. 328 ; 6 Hare 306 ; 7 Beav. 
176. But the loss of damAge must be 
actual, and not merely probable or pos¬ 
sible ; Story, Ag. £ 222 ; Paley, Ag. 7,8, 74, 
75. But see ia. 74, note 2. 77u'ref. where 
both the principal and agent may maintain 
a suit against a third person for any matter 
relating to the agency, the principal has a 
right to supersede the agenb by suing in 
his own name; and he may by his own in¬ 
tervention intercept, suspend, or extinguish 
the right of the agent under the contract; 
Story, Ag. §403 ; 4 Camp. 194; 8Hill,N.Y. 
72, 73 ; 0 8. A R 27; 2 Wash. C. C. 223 ; t 
Maule & 8. 570. See 57 Fed. Hep. 468. 
But. as we shall presently see. an exception 


to this rule arises in favor of the agent, to 
the extent of any lien, or other interest, 
orsuperior right, he nmv have in the prop¬ 
erty ; Story, Ag. fig 893;*397, 407, 424. The 
principal has a right to determine or revoke 
the authority given to his agent, at his 
own mere pleasure, where not otherwise 
agreed between them ; 141 U. S. 027. 

Agents are not entitled to use the 
tnAterinls gained or collected by them in 
the cause of their employment to the det¬ 
riment of their principal; [1893] 1 Ch. 218. 

In general, the principal, as against 
third person *», has a right to all the advan¬ 
tages and benefits of the acts and contracts 
of his agent, and is entitled to the same 
remedies against such third persons, in re¬ 
spect to such acts and contracts, as if they 
were made or done with him personally; 
Story. Ag. 418, 420; Paley, Ag. 323; 8 
La. 296 ; 2 Stark. 443. See 103 Cal. 43. 

But to this rule there are the following ex¬ 
ceptions. First, when the instrument is 
under seal, and it has been exclusively 
made between the agent and the third 
person, as, for example, a charter-party or 
bottomry bond made by the master of a 
ship in the course of his employment, in this 
case the principal cannot sue or be sued on 
it; Story, Ag. § 422 ; Abb. Sh. pt. 3. ch. 1. 

§2; 4 Wend. 285 ; 1 Paine 251 ; 3 Wash. 

C. C- 580. Second, when an exclusive 
credit ia given to and by the agent, and 
therefore the principal cannot be con¬ 
sidered in any manner a party to the con¬ 
tract. although he may have authorized it 
and be entitled to all the benefits arising 
from it. The case of a foreign factor buy¬ 
ing or selling goods is an example of this 
kind; he is treated, as between himself 
and the other party, as the sole contractor, 
and the real principal cannot sue or be 
sued on the contract. This, it has been 
well observed, is a general rule of com¬ 
mercial law, founded upon the known 
usage of trade ; and it is strictly adhered 
to, for the safety and convenience of for¬ 
eign commerce ; Story, Ag. 8 425 ; 9 B. & 

C. 87 ; 4 Taunt. 574. Third , when the 
agent has a lien or claim upon the prop¬ 
erty bought or sold, or upon its proceeds, 
which is equal to or exceeds the amount of 
its value, the principal cannot sue without 
the consent of the agent; Story, Ag. §§ 

403, 407, 424, 

But contracts are not unfrequently made 
without mentioning the name of the prin¬ 
cipal. In such case he may avail himself 
of the agreement; for the contract will be 
treated as that of the principal as well as 
of the agent. If, however, the person with 
whom the contract was made, bona fide 
dealt with the agent as owner, he will be 
entitled to set off any claim he may have 
against the agent, in answer to the demand 
of the principal; and the principal’s right 
to enforce contract? entered into by nis 
agent is affected by every species of fraud, 
misrepresentation, or concealment of the 
agent which would defeat it if proceeding 
from himself; Story, Ag. §§ 420, 440 ; 2 
Kent 633 ; Paley, Ag. 324 ; 3 B. & P. 490 ; 

24 Wend. 458. 

Wh4re the principal gives notice to the 
debtor not to pay money to the agent, un¬ 
less the agent has a superior right, from a 
lien or otherwise, the amount of any pay¬ 
ment afterwards made to the agent may 
be recovered by the principal from the 
debtor; Story, Ag. § 420 ; 4 Camp. 00 ; 6 
Cow. 181, 180. Money paid by an agent 
may also be recovered by the principal 
under any of the following circumstances : 
first, where the consideration fails; second, 
where money is paid by an agent through 
mistake ; third , where money is illegally 
extorted from an agent in the course of 
his employment ; fourth, where the money 
of the principal has been fraudulently ap¬ 
plied by the agent to an illegal and prohib¬ 
ited purpose; Paley, Ag. 335. When 

S oods are intrusted to an agwat for a speci- 
c purpose, a delivery by him for a dif¬ 
ferent purpose, or in a manner not author¬ 
ized by the commission, passes n# property 
in them, andsfcjpey may, therefore, be re- i - 
claimed by the owner ; Paley, Ag. 340 ; 3 I < 

n:*i- Jnr rrL!_j___i_ i- a 1 , 

o AJ 


Pick. 495. Third persons are also liable to 


the principal for any tort or injury done 
to Ills property or rights in the course of 
the agency. If laitli the agent and third 
person have been parties to the tort c»r in¬ 
jury, thov are jointly as well as severally 
liable to the principal, und he may main¬ 
tain an action against both or either of 
them. Story, Ag. 8 430 ; 3 Maule <fcS. 562. 

The liabilities of the principal are either 
to Ins agent or to third persons. The lia¬ 
bilities of the principal to his agent are— 
to reimburse him all his advances, ex¬ 
penses, and disbursements lawfully in¬ 
curred about the agency, and also to pay 
him interest upon such Advances and dis¬ 
bursements whenever interest may fairly 
be presumed to have been stipulated for or 
to be due to the agent; St°ry, Ag. § 335 ; 
Story, Bailm. 190. 19* ; Paley, Ag. 107, 108 ; 
second, to pay him his commissions as 
agreed upon, or according to the usage of 
trade, except in cases of gratuitous agency ; 
Story, Ag. 8 324 ; Paley, Ag. 100 ; third , 
to indemnify the agent when, without his 
own default, he has sustained damages in 
following the directions of his principal: 
for example, when the agent has innocently 
sold the goods^of a third person, under the 
direction or authority of his principal, and 
a third person recovers damages against 
the agent, tli£ latter will be entitled to 
reimbursement from the principal; Story, 
Ag. § 336 : 9 Mete. Mass. 212. 

The principal is bound to fulfil all the 
engagements made by the agent for or in 
the name of the principal, which come 
within the scope of his usual employment, 
although the agent in the particular in¬ 
stance has in fact exceeded or violated his 
private instructions; Story, Ag. 443 : 4 
Watts 222 ; 21 Vt. 12B ; 20 Me. 84 ; 1 Wash. 
C. C. 174 ; 114 N. Y. 415 ; 88 Mo. 478. See 
[1803] 1 Q. B. 346. And where an exclusi ve 
credit is not given to the agent, the prin¬ 
cipal is liable to third persons upon con¬ 
tracts made by his agent within the scope 
of his authority, although the agent con¬ 
tracts in his own name and does not dis¬ 
close his agency ; Story, Ag. 8 446. But if 
the principal and agent are both known, 
and exclusive credit be given to the latter, 
the principal will not be liable though tho 
agent should subsequently become insol¬ 
vent ; Story, Ag. § 447. When goods are 
Bold to a person who in fact is the agent of 
another, out the seller has no knowledge 
of the agency, the latter may elect to make 
the principal his debtor on discovering 
him ; 48Conn. 314 ; 50 Ark. 438. Thesame 
principle applies where the seller is in¬ 
formed at the time of the sale that the 
buyer is an agent, but is not in form ed who 
the principal is ; 0 B. & C. 78 ; 2 Mete. 310. 
Where money is paid by a third person to 
the agent, by mistake or upon a considera¬ 
tion that has failed, the principal will bo 
liable to rejiay it althougli he may never 
have received it from bis agent; Story, 
Ag. 8 451; Paley, Ag. 293; 2 Esp. 509, 

An interesting collection of cases Ulus 
trating the doctrine of the liability of the 
principal for the act of tne agent is the 
subject of an annotation in 35 Am. L. 
Reg. n. s. 580, as to the authority of officers 
of corporations to employ physicians and 
nurses in cases of accident to employes or 
others. It has been held that the superin¬ 
tendent or general manager of a railroad 
company has the authority to employ a 
physician in shch oases; 126 Ind. 99; 28 
Mich. 289 ; 24 Kan. 328; Li R. 2 Ex. 228. 
Such employment was sustained in the 
case of auy superior officer, w here no h igher 
one was present; as, a division superin¬ 
tendent; 52 Kan. 433; a conductor; 121 
Ind. 853 ; 22 Fla. 356; a master mechanic ; 
19 Kan. 256 ; a yard master ; 28 Mich. 289; 
and a station agent; 3 Ex. 288. In any 
case the company will be bound if the em¬ 
ployment be ratified by the superintend¬ 
ent ; 08 Ind. 891; 10 Kan. 236. There la 
no inherent power in the general manager, 
but the question of Ilia delegated author¬ 
ity is for the jury; 45 Mo. App. 283; 42 
Conn. 550 ; 7 Ind. App. 676 ; and bo the au¬ 
thority of a superintendent and general 
manager of an electric light company, who 
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was; njso a director, to bind the corpora¬ 
tion by employing a nurse, was held a 
question for the jury; 67 N. W. Rep. 
(Mich.) 564. 

The death of the principal usually revokes 
the authority to act for him or for his 
estate ; 100 U. S. 520 ; 75 Cal. 849. Where 
an agent by the sudden death of his prin¬ 
cipal without known heirs is left in sole 
charge of his principal’s estate, he is en¬ 
titled to compensation for services in con¬ 
nection with the estate until the persons 
entitled to the property are found and their 
rights established in the orphans’ court; 
180 Pa. 192. See Agency. 

There is a general presumption that an 
agent is presumed to have disclosed to his 
principal all facts which come to hia 
Knowledge in the course of the agency, and 
this presumption remains in force so long 
as the agent acta within the 6cope of his 
employment in good faith for the interest 
of the principal; but if he forms the pur¬ 
pose of dealing with the principal's prop¬ 
erty for his own benefit or that of some 
one else opposed in interest, his subser 
quent action based upon such purpose is 
considered to be in fraud of the rights of 
the principal, and the presumption no 
longer prevails ; 18 N. Y. L. J. 1121. 

The principal is not, in general, liable to 
a criminal prosecution for the acts or mis¬ 
deeds of his agent, unless he has author¬ 
ized or co-operated in such acts or mis¬ 
deeds ; Story, Ag. 8 452; Paley, Ag, 303 ; l 
Mood. &. M. 433, He is, however, civilly 
liable tc third persons for the misfeasance, 
negligence, or omission of duty of his agent 
in the course of the agency, although he did 
not authorize or know of such misconduct, 
or even although he forbade it; Story, Ag. 
S452; Paley, Ag. 294; 26 Vt. 112, 123; 6 
Gill & J. 291 ; 20 Barb. 507 ; 7 Cush. 385 ; 
83 Ala. 333 ; 51 Fed. Rep. 160; 33 Fla. 
696 ; 5 Tex. Civ. App. 476 ; see 78 Ga, 328 ; 
and he is liable for the injuries and wrongB 
of sub-agents who are retained by his di¬ 
rection, either express or implied ; Story, 
Ag. § 454 ; Paley, Ag. 296; IB. & P. 409. 
But the responsibility of the principal for 
the negligence or unlawful acts of his 
agent is limited to cases properly within 
the scope of the agency. Nor is he liable 
for the toilful acts of his agent whereby 
damage is occasioned to another, unless he 
originally commanded or subsequently as¬ 
sented to the act; Paley, Ag. 298, 299; 
Story, Ag. $ 456 ; 9 Wend. 268; 23 Pick. 
25; 20 Conn. 284. See 11 Colo. 233. Strict 
compliance with the instructions of a 
principal by the agent is a condition of ex¬ 
emption of the agent from liability; 187 
U. 9. 473. 


principals in the first degree, and principals 
in the second degree. 

A principal in the first degree is one who 
is the actual perpetrator of the act. 1 Hale, 
PI. Cr. 233,615; 15 Ga. 346. But to con¬ 
stitute him such it is not necessary that lie 
ehould be actually present when the offence 
is consummated ; 3 Denio 190; 21 Tex. 
App. 107. For if one lay poison purposely 
for another, who takes-tt and is killed, the 
offender, though absent when it was taken, 
is a principal in the first degree ; Clark, 
Cr. L. 83; 1 Hawk. PI. Cr. c. 31. § 7; 4 
Bla. Com. 34; 1 Chitty, Cr. L. 257. And 
the offence may be committed in his ab¬ 
sence, through the medium of an innocent 
agent; as, if a person incites a child un¬ 
der the age of discretion, or any other 1 in¬ 
strument excused from the responsibility 
of his actions by defect of understanding, 
ignorance of the fact, or other cause, to 


the commission of crime, the inciter, 
though absent when the act was commit¬ 
ted, is ex necessitate liable for the act of his 
agent and a principal in the first degree ; 
1 Hale, PI. Cr. 514; 2 Leach 978. But if 
the instrument be awaie of the conse¬ 
quences of liis act, he is a principal in the 
first degree ; the employer, in such case, 
if present when the fact is committed, is 
a principal in the second degree, and, if 
absent, an accessary before the fact; 
Russ. <fe R. 163; 1 C. ft K, 589 ; 1 Archb, 
Cr. L. 58. 

Principals in the second degree are those 
who are present aiding and abetting the 
commission of the act. 2 Va. Cas. 858. 
They are generally termed aiders and 
abettors, and sometimes, improperly, ac¬ 
complices ; for the latter term includes all 
the particeps criminis , whether principals 
in tne first or second degree or mere acces¬ 
saries. A person to be a principal in the 
second degree need not be actually present, 
an ear or eye-witness of the transaction. 
The presence may be constructive. He is, 
in construction of law, present aiding and 
abetting if, with the intention of giving 
assistance, he be near enough to afford it 
should the occasion arise. If, for instance, 
he be outside the house watching to pre¬ 
vent surprise or the like, whilst his com¬ 
panions are in the house committing a 
felony, such constructive presence is suffi¬ 
cient to make a principal in the second de¬ 
gree ; Clark, Cr. L. 85 ; 1 Russ. Cr. L. 27; 

1 Hale 555 ; Wright, Ohio 75 ; 9 Pick. 496 ; 
9 C. & P. 437; 15 III. 511. There must, 
however, be a participation in the act; 
for although a person be present when a 
felony is committed, yet if he doe9 not 
consent to the felonious purpose or contrib¬ 
ute to its execution, he will not be a prin- 


A principal who accepts the benefits of pal in the second degree merely because 
contract made on his behalf by his au- he does not endeavor to prevent the felony 


thorized agents is responsible for the fraud¬ 
ulent representation of the argent. al¬ 
though made without authority ; 85 Tenn. 
139 ; 2 C. C. App. 535; and a person who 
lias adopted a sale made by his agent, and 
receives the benefit of it, takes the sale 
with nil the burdens created by false rep¬ 
resentations of the agent; 78 Cal. 490; 
40 Minn. 476; 52 Kan. 245 ; 65 Hun 182; 
see 160 Mass. 177; and a principal muBt 
adopt the acts of his agent9 as a whole ; 24 
Neb. 653 ; 150 U. S. 128 ; 15 So. Rep. (La.) 16. 
A ratification by a principal of an unau¬ 
thorized contract made by nis agent, relates 
back to the beginning of the transaction ; CT7 
Fed. Rep. 973; and a principal having the 
right to disaffirm acts of an agent must 
do it promptly, and if not done within a 
reasonable time ratification will be pre¬ 
sumed; 120 U. S. 256. There can be no 
ratification by a principal of the acts of his 
agent, where he has no knowledge of such 
acts ; 71 Md. 200 ; 76 la. 129. 

In Criminal Law. The actor in the 
commission of a crime. 

All who Are present, either actually or 
constructively, at the place of a crime, and 
are either aiding, abetting, assisting, or ad¬ 
vising its commission, or are present for 
such purpose, are principals in the crime; 
id Fed. Rep. 861. See 25 Tex. App. 688; 
21 id. 107. 

Principals are of two kinds, namely. 


or apprehend the felon , 1 Russ. Cr. 27 ; 1 
Hale, PI. Cr. 439 ; 9 Ired. 440 ; 3 Wash. C. 
C. 223; 1 Wise. 159. 

The law recognizes no difference between 
the offence of principals in the first and 
principals in the second degree. And so 
immaterial is the distinction considered in 
practice that, if a man be indicted as prin¬ 
cipal in the first degree, proof that he was 
present aiding and abetting another in com¬ 
mitting the offence, although his was not 
the hand which actually did it, will sup¬ 
port the indictment; and if he be indicted 
as principal in the second degree, proof that 
he was not only present, but committed 
the offence with his own hand, will sup¬ 
port the indictment. So, when an offence 
is punishable by a statute which makes no 
mention of principals in the second degree, 
such principals are within the meaning of 
the Btatute as much as the parties who 
actually commit the offence; 1 Archb. Cr. 
L. 66. See 89 Mo. 312. 

In treason, and in offences below felony, 
and in all felonies in which the punishment 
of principals in the first degree and of prin¬ 
cipals in the second degree is the same, the 
indictment may charge all who are present 
and abet tne fact as principals in tne first 
degree, provided the offence permits of a 
participation, or specially, as aiders and 
abettors; Archb. Cr. PI. 7; 11 Cush. 422; 
1 C. & M. 187. But where by particular 


statutes the punishment is different, then 
principals in the second degree must be in¬ 
dicted specially as aiders and abettors; 
Archb. Cr. PI. 7. If indicted as aiders and 
abettors, an indictment charging that A 
gave the mortal blow, and that B, C. and 
D were present aiding and abetting, will 
be sustained by evidence that B gave the 
blow, and that A, C, and D were present 
aiding and abetting ; and even if it appears 
that tne act was committed bv a person 
not named in the indictment, the aiders 
and abettors may, nevertheless, be con¬ 
victed ; Dougl. 207 ; 1 East, PI. Cr. 350. 
And the same though the jury say that 
they are not satisfied which gave the blow, 
if they are satisfied that one of them did, 
and that the others were present aiding 
and abetting ; 1 Den. Cr. Cas. 52; 2 C. 

K. 382. 

PRINCIPAL AND AGENT. A 

person who authorizes another to act on his 
behalf is called the “principal,’' and the 
person so authorized is called the “agent.” 
The law of principal and agent deals both 
with the rights and duties of the principal 
and agent inter se . and with those of each 
of them toward third persons. As to the 
law of principal and agent generally, see Sin. 
Merc. L. 109 el seq. R. & L. Diet. See 
Principal. 

PRINCIPAL CHALLENGE. See 

Challenge. 

PRINCIPAL CONTRACT. One 

entered into by both parties on their own 
account or in the several qualities they 
assume. 

PRINCIPAL OBLIGATION. That 
obligation which arises from the principal 
object of the engagement which has been 
contracted between the parties. It differs 
from an accessory obligation. For example, 
in the sale of a horse, the principal obliga¬ 
tion of the seller is to deliver the horse ; 
the obligation to take care of him till 
delivered is an accessory engagement. 
Pothier, Obi. n. 182. By principal obliga¬ 
tion is also understood the engagement of 
one who becomes bound for himself, and 
not for the benefit of another. Pothier, 
Obi. n. 186. 

PRINCIPAL PLACE OF BUSI¬ 
NESS. The term “principal place of busi¬ 
ness,” as used in a statute, requiring corpora¬ 
tions to place their names on their principal 
place of business, does not apply to o local 
office of a telephone company, having its 
main offices at other places. 108 S. W. 2C2. 

Highest in rank, authority, character, 
importance, or degree ; most considerable or 
important, chief, main. An incorporated 
company may have one or more “principal 
places of business” depending entirely upon 
the method of conducting its business. 110 
Ky. 823, 62 S. W. 897. 

PRINCIPAL STREET. A “princi¬ 
pal street” is a principal thoroughfare dedi¬ 
cated to the use of the public. 161 Ky. 846, 
171 S. W. 396. 

PRINCIPLES. By this term is under¬ 
stood truths or propositions so clear that 
they cannot be proved nor contradicted un¬ 
less by propositions which are still clearer. 

That which constitutes the essence of^a 
body or its constituent parts. 8 Term 107. 
See 5 McLean 68 ; Pattent. 

They are of two kinds: one when the 
principle is universal, and these are known 
as axioms or maxims : as, no one can trans¬ 
mit rights which he has not; the accessory 
follows the principal , etc. The other class 
are simply called first principles. These 
principles have known marks by which 
they may always be recognized. These are 
—first, that they are so clear that they can¬ 
not be proved by anterior and more mani¬ 
fest truths; second , that they are almost 
universally received ; third , that they are 
so strongly impressed on our minds that 
we conform ourselves to them whatever 
may be our avowed opinions. 

first principles have their source in the 
sentiment of our own existence, and that 
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which i* in the nature of things. A prin¬ 
ciple of law is a rule or axiom which is 
founded in the nature of the subject, ami 
it exists before it is expressed in the form 
of a rule. Domat. Lois Gixnles. liv. prel. 
t. 1. s, 2; Toullier, tit. prel. n. 17. The 
right to defend one's self continues as long 
os an unjust attack, was a principle before 
it was ever decided by a court: so that a 
court does not estaNish but recognises 
principles of law. 

PRINCIPLES OF CONSTITU¬ 
TIONAL LAW. boo Constitutional 

I.aw. 

PRINT. The word includes most of 
the forms of figures or characters or repre¬ 
sentations. colored or uncolored, that may 
he impressed on a yielding surface. 97 U. 
S. 867 : 20 Blatchf. 464 ; 38 Fed. Rep. 829. 

PRINTED FORMS. A court in con¬ 
struing a contract will look at what waa 
originally the printed form and at what 
was introduced in writing to alter that 
printed form ; 2 C. & M. 539. Words writ¬ 
ten in a printed form, such as an insurance 
policy, will in case of doubt have a greater 
effect than the printed words ; 23 Q. B. D. 
501. 

PRINTER. Of Newspaper. The 

‘ printer” is tho person whose mechanical 
skill has, (by means of the type and printing 
press, etc.), stamped upon the pajier the 
words, sentences and ideas of the author. 

0 J. J.Mar. (Ky.) 18. 

PRINTING. The art of impressing 
letters ; the art of making books or papers 
by impressing legible characters. 

In patent cases in the circuit court, the 
taxable costs do not include expenditures 
for printing, charts, models, exhibits, 
printed records, briefs, copies of testimony, 
and the like ; 83 Fed. Rep. 183 ; but the 
practice varies in different circuits. 

See Libel ; Liberty of the Press ; 
Press. 

PRIORITY. Precedence; going be¬ 
fore. 

He who has the precedency in time has 
the advantage in right, is the maxim of the 
law; not that time, considered barely in 
itself, can make any such difference, but 
because, the whole power over a thing be¬ 
ing secured to one person, this bars all 
others from obtaining a title to it after¬ 
wards ; 1 Fonbl. Eq. 320. 

In the payment of debts, the United 
States is entitled to priority when the 
debtor is insolvent or dies and leaves an 
insolven t estate. The priority was declared 
to extend to cases in which the insolvent 
debtor had made a voluntary assignment 
of all his property, or in which his effects 
had been attached as an absconding or ab¬ 
sent debtor, on which an act of legal bank¬ 
ruptcy had been committed ; 1 Kent 243. 

Among common creditors, he who lias 
the oldest Hen has the preference,—it being 
a maxim both of law and equity, axii prior 
est tempore potior est jure; 2 Johns. Ch. 
608. See Insolvency. 

But in respect to privileged debts, arising 
ex contractu, existing against a ship or 
vessel under the general admiralty law, 
the order of priority is most generally that 
of the inverse order of their creation,— 
thus reversing the order of priority gener¬ 
ally adopted in the courts of common law. 
The ground of this inversion of the rule is 
tliat the services performed at the latest 
hour are more efficacious in bringing the 
vessel and her freightage to their final des¬ 
tination. Each foregoing incumbrance is. 
therefore, actually benefited by means of 
the succeeding incumbrance; 16 Boat. 
Law Rep. 1, 2«4; 17 id. 421. See Mam , 
tihk Liens ; Assets ; Lien. 

PRIBAGE. An ancient duty or right 
of the crown of one-tenth of the amount 
of wine carried by the ships of merchants, 
aliens, or denizens. 8 BuLutr. 1. 

PHIS EL BN AUTBR IJETJ. A 
taking in another place. A plea in abate¬ 
ment to a writ of replevin. 


PRISON, A public building for con¬ 
fining persons, either to insure their pro¬ 
duction, in court, as accused persons and 
witnesses, or to punish them as criminals. 

The root is French, as is shown by the 
Norman prisons, prisoners ; Kelham, Norm. 
Fr. Diet. ; and Ir. prisons, prisons. Brit¬ 
ton, c. 11, de Pi isons. Originally it was 
distinguished from gaol, which wasa place 
for confinement, not for punishment. See 
Jacob, Diet. Gaol. But at present there is 
no such distinction. 

The United States has no prisons. The 
joint resolution of September 3, 1789, rec¬ 
ommended to the states to authorize state 
prisons to receive United States prisoners, 
the latter paying the states for the service. 
In the absence of a state prison, the mar¬ 
shal, under the jurisdiction of the district 
judge, may procure a suitable place. See 
R, S. § 5537, 6530; 9 Cra. 76; Peniten¬ 
tiary; Gaol; Prisoner; Detainer. 

PRISON BREAKING. The act by 

which a prisoner, by force tuid violence, es¬ 
capes from a place where he is lawfully in 
custody. This is an offence at common 
law. This offence is to l>e distinguished 
from rescue ( q. v.) f which is a deliverance 
of a prisoner from lawful custody by a 
third person. 2 Bish. Cr. L. § 1065. 

To constitute this offence there must be 
—a lawful commitment of the prisoner on 
criminal process ; Co. 2d Inst. 589 ; 1 Carr. 
& M. 290; 2 Ashm. 61 ; 1 Ld. Ray m. 424 ; 
see 43 N. J. L. 555 ; an acfuaJ breach with 
force and violence of the prison, by the 
prisoner himself, or by others with his 
privity and procurement; Russ. & R. 458 ; 

1 Russ. Cr. 380 ; the prisoner must escape; 

2 Hawk. PI. Cr. c. 18, s. 12. See 1 Hale, 
PI. Cr. 007 ; 4 Bla. Com. 130 ; Co. 2d Inst. 
500 ; 1 Gabb. Cr. Law 305 ; Alison, Scotch 
Law 503 ; Dalloz, Diet. Effraction; 3 Johns. 
449; 5 Mete. Mass. 559. See Breach of 
Prison ; Escape. 

PRISON LABOR. In most of the 
states prisoners convicted of crime are 
sentenced to hard labor, and in the consti¬ 
tution of the United States and of several 
of the states, the right to require the ser¬ 
vices of prisoners is secured by the excep¬ 
tion of cases of punishment for crime from 
the provisions which abolish involuntary 
servitude. 

In some states convict labor is farmed 
out to contractors, who thereby acquire a 
right in the prison and its inmates where 
the former is leased. The state, in order to 
resume its possession, must compensate 
the lessee as in other cases of taking private 
property; 16 Cal. 11. The right of the 
lessee, however, is subject to the pardoning 
power; 10 id. 429 ; and to the legislative 
power to modify and control the punish¬ 
ment ; id. ; 55 Mo. 101. A contract by the 
warden of a penitentiary for the hire of con¬ 
victs is substantially a contract by the state, 
and a bill for the specific performance 
of it will not lie; 70 Ala. 493; 7 Paige 301. 

In some states the sale or lease of convict 
labor is forbidden by constitution or statute. 
See 1 Stims. Am. Stat. L. § 141, where these 

f irovisions are collected. In North Caro- 
ina it is unlawful, unless authorized by the 
court before which the prisoner lias been 
tried, and it has been held that this author¬ 
ity cannot be given at a term other than 
that at which the prisoner was convicted ; 
100 N. C. 414. 

Where the statute provides as to how the 
letting of contracts shall be done, the direc¬ 
tions as to advertising, etc., are mandatory 
and not directory ; 1 Mich. 438. 

As the result of labor agitation there 
have been attempts by legislation to forbid 
or regulate strictly the sale of convict-made 
goods. The Ohio act of May 19, 1894, for¬ 
bidding any person to sell without license 
j convict-made goods, was held unconstitu- 
i tional. The court said : “It is not compe¬ 
tent for a state legislature to declare tlmt 
convict-made goods are not articles of traffic 
and commerce, and then to act upon such 
declaration, and discriminate against such 
goods, or exclude them from the state by 
unfriendly legislation. Whatever congress, 
either by silence or statute, recognizes as 


articles of traffic and commerce, must be 
so received and treated by the several 
states. There is no act of congress declar¬ 
ing that convict-made goods are not lit for 
traffic or commerce, and it therefore fol- 
lov:s that such goods are the subject of 
commerce, and when transported from one 
etftte to another for sale or exchange, be¬ 
come articles of interstate commerce, and 
entitled to be protected fts such ; and any 
discrimination against such goods in the 
state where offered for sale is unconstitu¬ 
tional. . . . The act in question is not a 
police regulation, but an attempt to pre¬ 
vent, or at least to discourage, the importa¬ 
tion of convict-made goods from other 
states, and thereby protect our citizens, 
laborers, and market against such goods. 
But if we are in a condition to require such 
protection, the appeal for relief must be 
made to congress, w hich body alone has 
the power to legally grant such relief/’ 
56 Ohio St. 417. 

In Massachusetts a law limiting the pro¬ 
duction of goods in prison work-shops went 
into effect on Jan. 1,1898. It provides that 
not over thirty p<jr cent, of the number of 
the inmates of any penal institution in the 
state having more than one hundred in¬ 
mates, shall be employed in any one in¬ 
dustry, except in the industry of cane¬ 
seating and in the manufacture of umbrel¬ 
las. See Prisoner ; Hard Labor. 

In England, bv 60 & Cl Viet. c. 63, the 
importation of foreign prison-made goods 
is absolutely prohibited. 

PRISON-MADE GOODS. See Pris¬ 
on Labor. 

PRISONER. One held in confinement 
against his will. 

Lawful prisoners are either prisoners 
charged with crimes or fora civil liability. 
Those charged with crimes are either per¬ 
sons accused and not tried ; and these are 
considered innocent, and are therefore en¬ 
titled to be treated with as little severity 
as possible, consistently with the certain 
detention of their persons ; they are en¬ 
titled to their discharge on bail, except in 
capital cases ; or those who have been con¬ 
victed of crime, whose imprisonment, and 
the mode of treatment they experience, is 
intended as a punishment: these are to be 
treated agreeaoly to the requisitions of the 
law, and, in the United States, always with 
humanity. See Penitentiary. Prisoners 
in civil caseB are persons arrested on origi¬ 
nal or mesne process, and these may gen¬ 
erally be discharged on bail; and prisoners 
in execution, who cannot be discharged ex¬ 
cept under the insolvent laws. 

Persons unlawfully confined are those 
who are not detained by virtue of some 
lawful, judicial, legislative, or other pro¬ 
ceeding. They are entitled to their imme¬ 
diate discharge on habeas corpus. For the 
effect of a contract entered into by a pris¬ 
oner, see 1 Salk. 402, n. ; 6 Toullier 82. 

Throughout the United States there have 
grown up abuses in the treatment, of pris¬ 
oners, particularly by the detective force 
of larger cities, which amount in those 
cases to a practical denial of the plainest 
constitutional guaranties of liberty of per¬ 
son and property and of freedom from un¬ 
reasonable searches. Among these abuses 
have been the illegal searches of the per¬ 
son of prisoners arrested on bare suspicion, 
who are often the victims of the mere 
whim of the arresting officer. The growth 
of these abuses is promoted by the fact 
tliat the large majority of prisoners in 
whose cases they occur are, through igno¬ 
rance or poverty, unable to assert tlidir 
rights. 

In a recent case in Illinois the principles 
governing this subject were thus stated : 
“An officer may take from a prisoner any 
articles of property which it is presumable 
may furnish evidence against him, but 
money should not be taken unless it is in 
some way connected with the charge or 
proof against him, as he is thereby deprived 
of the means of making his defence. The 
arresting officer if he finds on the prisoner’s 
body, or otherwise in his possession, either 
goods or money which he reasonably be- 
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lieves to be connected with the supposed 
crime as its fruits, or as supplying proofs 
relating to the transaction, may take and 
hold them to be disposed of as the court 
directs.” It was there held that whether 
money found on a prisoner and taken from 
him by the officer is the fruits of the crime, 
is a question for the jury ; 69 Ill. App. 668. 
tty statute in Iowa an officer making an 
arrest, or a jailer upon committing a per¬ 
son to jail, may search him and take from 
him all offensive weapons and projxuty 
which might be used in effecting an escape, 
but he has no right to take from him 
watches and money in no way connected 
with crime ; 65 la. f>GC, where it was said : 
“ Where a party submits to a search of his 
person by an officer, it. cannot be said that 
the search was with his consent, because 
he makes no physical resistance : when 
the search is completed and the fruits 
thereof are retained by the offic er, it would 
require a strong showing to hold that this 
was with the consent of the prisoner.” 

Where money had been taken from a 
prisoner and an effort was made to reach 
it by garnishment against the officer, it 
was held that it was illegally taken, not 
being connected with the offence charged 
or necessary as evidence of the crime ; but 
an application for a mandamus to compel 
the restoration of the money by the officer 
was denied because the propriety of its 
restoration was the subject of litigation 
under the attachment; 92 Ala. 102; S. C. 
13 L. R. A. 120. 

Pieces of silver intended for the manu; 
facture of counterfeit coin were held to 
have been properly taken by the sheriff 
from the person who was carrying them to 
the place of manufacture, and it was held 
tliat the owner could not sustain trover 
therefor against the sheriff ; 21 Vt. 9, 
where it was held by Redfield, J., tlmt 
the base metal was properly detained botii 
as evidence and because from its character 
it was, 14 so to speak, outlawed, and com¬ 
mon plunder.” In New Hampshire it was 
held that 4> if a prisoner has about his per¬ 
son money, or other articles of value, by 
means of which, if left in his possession, 
he might obtain tools or implements, or 
assistance, or weapons, with which to effect 
his escape, the officer arresting him may 
seize and hold such property for a time, 
without bein^ liable for a conversion of 
the property, if he acts in good faith and 
for the purposes aforesaid. It is a question 
of fact in such cases for the jury, whether 
the officer taking such property from liis 
prisoner, acted m good faith and for a 
proper purpose, or in bad faith, with an 
improper and unlawful purpose.” 47 N. 
H. 482. 

It has been held that United States 
officials have no right to confiscate money 
found on federal prisoners, and when it 
has been done and the money paid into the 
treasury, it may be recovered nock by suit 
against the United States under the act of 
March 3,1887,1 Supp. 559 ; 77 Fed. Rep. 821. 

In England it nas been held that an 
officer who arrests a prisoner has no right 
to take from him money which he has 
about him unless it is in some way con¬ 
nected with the offence with which he is 
charged, as he thereby deprives him of the 
means of making his defence ; 7 C. & P. 
138, 488, 515 ; ana it was also so held with 
respect to a watch and other articles taken 
by a police officer at the time of arrest; id. 
447. In this case the indictment was for 
rape, and it was said by Patteson, J. : 
“ Certainly the property must be given up; 
it has nothing whatever to do with tlie 
charge. It ought not to liavebeen taken.” 
And Gurney, B., said: 44 It should not 
have been taken ; it must be delivered up 
to the prisoner himself.” See Search. 

II aiidcuffing an accused person arrested 
on suspicion, not yet put upon histrial, was 
characterized at the hearing of a prisoner 
before a Manchester magistrate in England 
as degrading and improper, and in the un¬ 
reported case of Norman t>. Smith at the 
Manchester Assizes, in 1880, a plaintiff was 
awarded £15 damage for being wrongfully 
handcuffed ; 29 Chi. Leg. News 88. li was 


laid down as early as 1825 that handcuffing 
could only be justified in cases when it was 
necessary to prevent the prisoner from 
escaping when he has attempted to escape ; 
4 B. & C. 596. Recently Lord Russell, C. 
J., remarked that " liandcuffing was only 
justifiable where reasonable necessity ex¬ 
isted, and if it were resorted to in the 
absence of such necessity, the person so 
treated might bring an action to recover 
damages for such a grievous indignity.” 
59 J. P. 393. In commenting on these cases 
it is said tlmt handcuffs may be justified 
when the prisoner is of notoriously bad 
character, violent or dangerous, or threat¬ 
ens or assaults the constable, or the offence 
U of a grave nature, or when there iB an 
attempt to escape. In the absenco of such 
grounds or in case of trivial offences he 
should not be. Nor should women or aged 
prisoners; 29 Chi. Leg. News 88. fcjee 
Fetters. 

A party waives his constitutional right 
44 to be confronted with the witness against 
him,” by admitting that witnesses, if pres¬ 
ent, would testify to certain facte stated 
in the affidavit of the district attorney for 
a continuance, and thereby preventing a 
postponement of the trial ; 2 Mont. 239 ; 
or by wrongfully keeping away the wit¬ 
nesses ; 7 Am. L. Reg. 9. 

Bertillon System. The increase of 
habitual criminals in modern times has 
given additional interest to the various 
expedients for their identification, and 
records of various kinds are kept of all per¬ 
sons confined as prisoners foi criminal 
offences. The simplest and most natural 
expedient of photographing all such per¬ 
sons gives rise to the 44 rogues’gallery,*' 
which i9 now, in most cities, a prominent 
institution in connection with the criminal 
administration. But an improved method 
which is considered the most effectual, is 
what is known as the Bertillon system of 
antliropometrical measurements. This sys¬ 
tem rests upon three distinct bases which 
it is said by M. Bertillon, Chief of the Cen¬ 
tral Bureau of Identification of France 
sinco 1&$2, have bsen shown by ten years* 
experience to be unimpeachable. (1) The 
almost absolute immutability of the human 
frame after the twentieth year of age ; the 
growth thereafter, being only of the thigh 
l>one, is so little that it is easy to make 
allowance for it. (2) The diversity of di¬ 
mension of the human skeleton of differ¬ 
ent subjects is so great that it is diffi¬ 
cult, if not impossible, to find two indi¬ 
viduals whoso bony structure is even suffi¬ 
ciently alike to make confusion between 
them possible. (3) Tlie facility and com¬ 
parative precision with which certain 
dimensions of tlte skeleton may be meas¬ 
ured in the living subject by calipers of 
simple construction. The measurements 
which, as the result of minute criticism, 
have been preferred, are as follows: (1) 
Height (man standing); (2) reach (finger 
tip to finger tip); (3) trunk (mau sitting); 
(4) length ; (5) width ; (6) length of right 
ear; (7) width of right ear ; (8) lengthof 
left foot; (II) length of left middle finger ; 
(10) length of leii little finger ; (U)length 
of left forearm. 

Measurements are classified and CTonped 
and preserved in an elaborate card index. 
The French statistics indicate that practi¬ 
cally the result of this system is certainly 
in the recognition of a criminal by meas¬ 
urements. It has been adopted by statute 
in the states of Massachusetts and Now 
York, and permitted by statute in Pennsyl¬ 
vania, and adopted by prison regulations 
in Illinois, Ohio, and some United States 
military posts. There is a bureau of iden¬ 
tification on this system in Chicago to 
which resort is had by the police oi any 
cities, and the use of the system is rapidly 
extending in tbe United States. See the 
work of M. Beriillonon his System of Iden¬ 
tification ; Hep. U. 9. Conunr. Educa¬ 
tion, 1893-0, vol. 2. ch. 23. where the system 
is fully described and the statutes on the 
subjects are collected. 

See Prison ; Prison Labor ; Prison- 
made Goods; Fetters; Search ; Escape ; 
Preliminary Examination ; Peniten¬ 


tiary. 

The subject of granting a parole to con¬ 
victs, independently of the exercise of the 
power of pardon, is the subject of an able 
report made to tbe American Bar Associa¬ 
tion, 1898, by Hon. J. Franklin Fort of 
Newark, N. J. 

Acts have been passed in Alabama, Cali¬ 
fornia, Colorado, Connecticut, Idaho, 
Illinois, Indiana, Kansas, Massachusetts, 
Michigan, Miunesota. Missouri, Nebraska, 
New Jersey, New York, North Dakota, 
Ohio, Pennsylvania, Utah, and Wisconsin. 
Iowa, Vermont, Virginia, and West Vir¬ 
ginia have a system of conditional pardon 
which lias a very similar operation. Mary¬ 
land has a statute which permits the trial 
court to parole any person convicted of a 
crime not capital, by which lie is not sen¬ 
tenced, but is subject to recall for sentence 
at any time. Nearly all of these acts have 
been passed within the last five years. 
None of them extend to any person con¬ 
victed of murder in the first or second 
degree, and most of them are limited to 
persons serving a term for a flret offence. 
In some states there is a further limitation 
to persons between the ages of Id and 25 
or 30 at the time of their conviction. The 
committee report that the most carefully 
considered statute is that of Indiana passed 
in 1897. 

The same committee reports on indeter¬ 
minate sentences, which it defines as 4 4 sen¬ 
tences imposed by the court without fixing 
a definite period of limitation or term of 
imprisonment, but which simply directs 
that the convict be imprisoned or placed 
in tbe custody of the prison authorities to 
be held for not less than the minimum nor 
longer than the maximum fixed by law for 
the offence for which the prisoner stands 
convicted.” New York, Massachusetts, 
Pennsylvania, Minnesota, Illinois, Ohio, 
and Indiana have p;u>sed such acts which 
have worked well in practice. They are 
mostly confined to prisoners who are first 
offenders and are between the ages of 16 
and 30years. The committee re|>orted that 
it was not willing to give this system its 
unconditional approval, though it might 
prove successful in connection with the 
jiarole system provided the'judge who sen¬ 
tenced the prisoner should fix a maximum 
term. Indeterminate sentences as defined 
by the committee have been sustained as 
constitutional in 43 Ohio 629 ; 148 111. 413 ; 
167 id. 447 ; 49 N. E. Rep. (Ind.) 894 ; 167 
Mass. 144. They have been held unconsti¬ 
tutional in 88 Mich. 219. 

The committee report that after careful 
investigation and correspondence with 
the executives of various states the system 
of paroling convicts has been beneficial. 

In England, by statute, a convict under¬ 
going a term of servitude may be set at 
large by a license granted by the home 
secretary, who may revoke the license at 
any time. It is subject to the conditions 
indorsed upon it, which generally are that 
the holder shall produce it when called 
upon to do so by a magistrate or police of¬ 
ficer, shall abstain from any violation of 
the law, shall not habitually associate with 
notoriously bad characters, and shall not 
lead an idle and vicious life without visible 
means of obtaining an honest livelihood. 
The holder is obliged to report hia place of 
residence to the general officer of the dis¬ 
trict where he resides and rejiort himself 
there once a month. When he removes 
from one district to another, lie must no¬ 
tify his removal to the general officer of 
the old district and report his address to 
the general officer of the new district. If 
a licensed convict is indicted and convicted 
of any offence hia license is forfeited there¬ 
by. When forfeited the convict is liable 
to undergo a term of penal servitude equal 
to the unexpired portion of his original 
term. See Ticket-of-Leave ; Sentence. 

PRISONER OF WAR, One who has 
been captured while fighting under the 
banner of some state. He is a prisoner al¬ 
though never confined in a prison. 

In modern tirneB, prisoners are treated 
with more humanity than formerly: th« 
individual captor has now no personal 


979 


PRIVACY 


right to his prisoner. Prisoners are under 
the' superintendence of the government, 
and they are now frequently exchanged. 
See l Kent 14. .... 

The Brussels Conference, 1874, laid down 
rules which are generally accepted. Law¬ 
ful combatants become prisoners of war 
when captured: and so may such non- 
combatants as guides, messengers, news¬ 
paper correspondents. Imlloonists, tele¬ 
graphers, ana con tractors who are with 
their armv and so (dearly associated with 
it as to be rendering it direct service; 
Rislev, Law of War 139. Important pub¬ 
lic officials may be captured in any place 
where acts of war art* lawful. Sailors may 
become prisoners of war, but surgeons and 
chaplaius are considered as exempt; id. 

It i9 a general rule that a prisoner is out 
of the protection of the laws of the state 
so far that be can Imve no civil remedy 
under them, and he can, therefore, main¬ 
tain noaction. But his person is protected 
against all unlawful acts. B:ic. Abr. 
Aoaiemfn/ (B 3), Aliens (D). See Parolk. 


PRIVACY. The right of privacy haa 
been defined as the right of an individual 
to withhold himself and his property from 

S ublic scrutiny, if he so chooses. The 
octrine is of recent growth, and is as 
yet insufficiently defined. It is said to be 
incapable of exact definition, and to ex¬ 
ist only so far as its assertion is consist¬ 
ent with law or public policy, and in a 
proper case equity will interfere, if there 
is no remedy at law, to prevent an in¬ 
jury threatened by the invasion of, or 
infringement upon, this right from motives 
of curiosity, gain, or malice. Such remedy 
haa been invoked to prevent the publica¬ 
tion of oral lectures delivered by a pro¬ 
fessor ; 12 App. Cas. 326; 3 L. J. Ch. 209 ; or 
copies of private drawings and etchings ; 1 
MacN. & G. 25; or a letter in the possession 
of a person by whom it whs received, with¬ 
out the writer’s consent, where the publica¬ 
tion is not necessary for the vindication of 
the receiver or the public interests : 2 Ves. 
& B. 19 ; 2 Atk. 342 ; Ambl. 737 ; 2 Swanst. 
402; 4 Due.r 379 ; 2 Rush 480 ; a telegram 
of a private nature; 50 How. Pr. 194 : a 
scientific, arti-tic, or literary composition 
kept for the private use of the composer; 

4 Burr. 2303. 2330, 2408 ; 2 Eden 329 ; 2 
Meriv. 435; 8 Pet. 591; a portrait in a 
newspaper : 0 Mtsc. Rep. 290 ; or a photo¬ 
graph by the photographer; 40 Ch. Div. 
345 ; 64 Fed. Rep. 280. But such publica¬ 
tion of a photograph or portrait will not 
be prevented where the person is a “ public 
character,” such as a foremost inventor of 
world-wide reputation; 64 Fed. Rep. 280, 
reversing 57 id. 434, on this point. The case 
on appeal held that the publication of such 
a photograph will not be restrained. The 
doctrine prevailed one time that an injunc¬ 
tion against the publication of letters 
could only be granted where they were of 
the nature of a literary composition ; 3 
Edw. Ch. 515; 3 Barb. Ch. 320; but this 
doctrine no longer prevails ; 4 Duer 379. 
In many cases the unauthorized use of 
one’s name, where it will tend to cause 
irreparable damage, will be enjoined, as a 
recommendation of a medicinal preparation 
hy a physician ; 27 Abb. N. c. 402; see 11 
Beav. 561 : a use of a person’s name as 
director of a corporation : 10 Beav. 561 ; or 
a publisher’s statement that one is a mem¬ 
ber of a bankrupt firm ; 7 L. R. Eq. 488; a 
false statement of a dispute pending a suit 
in relation thereto ; 52 L. J. Ch. 134 ; 8 W. 
R. 734. 

The property of an author or composer 
of any work, whether of literature, art, or 
science, in such work, unpublished and 
kept for his private use or pleasure, cannot 
be questioned ; 1 MacN. & G. 42. 

Every clerk employed in a merc han t's 
counting house is under an implied con¬ 
tract that lie will not make public that 
which lie learns in the execution of hi* 
duty as clerk ; 2 Uare393 ; 1 Mac N. AG. 45. 

The court will interfere by injunction to 
prevent a party's availing himself in any 
manner of a title arising out of the viola¬ 
tion of right or any breach of confidence ; 


1 MacN. & G. 25. 

A photographer who had taken a negative 
likeness of A, for money, was restrained 
from selling or exhibiting copies, both 
on the ground that there was an implied 
contract not to use the npgulive for such 
purposes, and also that such Mile or exhi¬ 
bition was a breach of confidence. The 
right toenjoin the copying of a photoginph 
does not depend on the existence of n prop¬ 
erty right; the court of chancery has 
always had original jurisdiction to prevent 
what it considered and treated as a wrong, 
whether arising from the violation of a 
right or from breach of contract or confi¬ 
dence; 40 Ch. Div. 354, following 1 MacN. 
& G. 25. 

Where a party was employed to mnke a 
certain number of copies of a picture, bis 
employment carried with it the necessary 
implication that he would not make more 
copies for himself or sell the additional 
copies in competition with his employer. 
Such conduct on his part is a gross breach 
of contract and a gross breach of faith, 
which clearly entitles the employer to an 
injunction whether there i9 a copyright on 
the picture or not; 19 L. R. Q. B. Div. 639. 

"Where the defendant was intrusted by 
the plaintiff with the secret of making a 
kina of medicine which the plaintiff called 
a patent medicine, though lie had no pat¬ 
ent, it was heliT that there was such a rela¬ 
tion between the plaintiff and the defend¬ 
ant and such a breach of contractor breach 
of faith on the part of the defendant as 
would entitle t lie plaintiff to an injunction 
restraining the use of the secret by the de¬ 
fendant; 9 Hare 241 (approved in 19 L. R. 
Q. B. Div. 639). In 9 Hare 241, the court said 
that different (grounds have been assigned 
for the exercise of the jurisdiction ; in 
some cases it has been referred to property, 
in others to contract, and in others again 
it has been treated as founded upon trust 
or confidence, but upon whatever grounds 
the jurisdiction is founded, the authorities 
leave no doubt as to the exercise of it. 

In Prince Albert v. Strange, De G. & S. 
652, and, on appeal, 1 MacN. & G. 23, it 
was held that the reproduction of etchings 
belonging to the plaintiff and Queen Vic¬ 
toria, and made for their own pleasure, 
would be restrained, and the defendants 
would also be restrained from publishing 
a description of them, whether more or 
less limited or summary, and whether in 
the form of a catalogue or otherwise. 

An author of letters or papers of what¬ 
ever kind, whether they be letters of busi¬ 
ness or private letters, or literary composi¬ 
tions. has a common and exclusive copy¬ 
right therein unless be has unequivocally 
dedicated them to the public or some pri¬ 
vate person, but no person lias the right to 
publish tliain without his consent unless 
such publication be required to establish a 
personal right or claim or to vindicate* 
character. The government lias perhaps a 
right to publish official letters addressed to 
it by puulic officers ; but no private per¬ 
son has such a right without tho sanction 
of the government ; 2 Story 100. 

If the recipient of a letter attempt to 
publish such letter on occasions not justi¬ 
fiable, equity will prevent the publication 

as a breach of private rights.The 

general property, and the general rights 
incident to property, belong to the writer, 
whether the letter isa literary composition, 
ora familiar letter, or contains details of 
business. Third persons standing in no 
privity with either party are not entitled 
to publish letters to subserve their own 
private puimoses of interest or curiosity or 
passion ; 2 Story 111. The writer of letters, 
though written without any purpose of 
profit or any idea of literary property, pos¬ 
sesses such a right of property in them 
that they cannot be published without his 
consent, unless the purposes of justice, 
civil or criminal, require tho publication ; 

2 Swanst. 418, Komilly, arguendo ; but see 
High, Ini. § 1012, contra. 

This subject of the right to privacy was 
much discussed in the case Schuyler v. 
Curtis, in which an injunction was sought 
to prevent certain persons from making a 


statue (jf a deceased woman and exhibiting 
it at the Columbian KxjioKitinn, the avowed 
ob ject being to honor her us a philanthro¬ 
pist and reformer. A decree for an in- 

i unction entered by the supreme court of 
lew York was affirmed by the general 
term, but was reversed by the court of ap¬ 
peals ; 147 N. Y. 431, reversing 70 Hun 
598 : s. (.'. 2 Am. & Eng. Dec. Eq. 402, and 24 
N.Y.Supp. 512 [1893). In this case the ques¬ 
tion whether the action contemplated was 
a violation of the right of privacy was dis¬ 
cussed, and tho conclusion reaclied by a 
majority of the court that *' the individual 
right of privacy which any person has 
during his life dies with the person, and 
any right of privacy which survives is a 
right pertaining to the living only,’* and 
that *' any privilege of surviving relatives 
of a deceased person to protect his memory 
exists for the benefit of the living to protect 
their feelings and to prevent a violation of 
their own rights in the character and mem¬ 
ory of the deceased.” It was held that 
“ persons attempting to raise a statue or 
bust of a woman who is no longer living, 
if their motive is to do honor to her, and 
if the work is to be done in an appropriate 
manner, cannot be restrained by her sur¬ 
viving relatives from carrying out such 
a purpose, merely because they had not the 
honor of her personal acquaintance or 
friendship while she was living, or, at the 
most, haa merely been associated with her 
philanthropic enterprises. The mere fact 
that a person’s feelings may be injured by 
the erection of a statue to a deceased rela¬ 
tive was decided not to be a ground for an 
injunction against its erection, unless there 
is reasonable and plausible ground for the 
existence of this mental distress and injury. 
It must not be the creation of mere ca¬ 
price, nor of pure fancy, nor the result of a 
supersensitive and morbid mental organi¬ 
zation dwelling with undue emphasis upon 
the exclusive and sacred character of this 
right of privacy.” 

The opposite view was presented by 
Gray, J., who dissented ; 

“ Upon the findings in this case, I think 
we are bound to say that the purpose of 
the defendants was to commit an act which 
was an unauthorized invasion of the plain- 
tiffs right to the preservation of the name 
and memory of Mrs. Schuyler intact from 
public comment and criticism. As the 
representative of all her immediate living 
relatives, it was competent for him to 
maintain action to preserve them from be¬ 
coming public property, as would be the 
case if a statue were erected by Btrangere 
for public exhibition under such classifi¬ 
cation, with respect to the characteristic 
virtues of the deceased, as they judged be¬ 
fitting. I cannot see why the right of 
privacy is not a form of property, as much 
as is the right of complete immunity of 
one’s person.” 

In 1893 it was held in a New York case 
that an injunction will lie to restrain the 
publication of tlie plaintiff’s picture in a 
newspaper, with an invitation to the read¬ 
ers of the newspaper to vote upon the ques¬ 
tion of the popularity of the plaintiff as 
compared with that of another person 
whose picture was also published; 20 N. Y. 
Supp. 908. 

In an article in 4 Harv. Law Rev. 193, 
by Samuel D. Warren and Louis Brandeis, 
the following are suggested as the limita-. 
tions to the right to privacy :— 

1. The right to privacy does not prohibit 
any publication of matter which is of pub¬ 
lic or general interest. 

2. Tne right to privacy does not prohibit 
the publication of any matter, if in itself 
not private, when the publication is made 
under circumstances which would render 
it a privileged publication according to the 
law of slander and libel. 

3. The law would probably not grant any 
redress for the invasion of privacy by oral 
publication in the absence of special 
damage. 

4. The right to privacy ceases upon the 
publication of facts by the individual, or 
with his consent. 

6. The truth of the matter published 



PRIVATE 


980 


does not afford a defence. 

6. The absence of “ malice ” in the pub¬ 
lisher does not afford a defence. 

See No. Araer. Rev. July, 1890 ; 30 Am. 
Law Rev. 582 ; 2 A. & E. Dec. Eq. 402, with 
note by Ardemas Stewart; Injunction ; 
Letter ; Manuscript: Photograph; Phys¬ 
ical Examination ; Trade Secrets. 

PBJV ATE . Affect i ng or belonging to 
individuals, as distinct from the public 
generally. Not clothed with office. 

PRIVATE ACT. See Statute ; Gen¬ 
eral Law; Public Acts. 

PRIVATE BILL. In legislative par¬ 
lance, is a project of a private act; the 
draught, as presented in the legislature, of a 
measure which, when passed, will affect 
individuals only. The expression is in 
general use only as respects bills in legisla¬ 
tion : there is no distinction of public and 
private bills of exchange, bills in equity, etc. 
Abbott. 

PRIVATE BILL OFPTCE. An of¬ 
fice of the British parliament where the 
business of securing private acts of parlia¬ 
ment is conducted. 

PRIVATE CARRIER. One who 

agrees in some special case with some pri¬ 
vate individual to carry for hire, as dis¬ 
tinguished from a common carrier who 
holds himself cut to all persons who choose 
to employ him as ready to carry for hire. 
Story, Cont. 752 a; 37 N. Y. 342. See 
Carbier. 

PRIVATE CHARITY. See Public 
Charity. 

PRIVATE CORPORATION. See 

Corporation. 

PRIVATE DWELLING-HOUSE. 

A covenant which requires a house to be 
used as a private dwelling-house only, is 
broken by its being used as & school or 
dancing academy; 25 L. J. Q. B. 264 ; or 
as an institution for educating the daugh¬ 
ters of missionaries ; 47 L. J. Ch. 230; or as 
a club; id.; or as a hotel or lodging-house ; 
53 id. 632 ; hut not by a public auction of 
the furniture of the house ; 24 W. R. 485. 

PRIVATE INTERNATIONAL 
LAW. A name used by some writers to 
indicate that branch of the law which is 
now commonly called conflict of laws. 

Mr. Dicey, in 6 Law Quart. Rev., says ; 
This department of law has been called by 
various names, none of which are free 
from objection. The defect in the use of 
the term '* conflict of laws” is that the 
b: pposed “conflict” is fictitious, and the 
expression has the further radical effect of 
concealing from view the circumstance 
that the question by the law of what 
country a given transaction shAll be gov¬ 
erned is often a matter too plain to admit 
of doubt. The term has been defended on 
account of it* applicability, not to any con¬ 
flict between the laws themselves, but to a 
question in the mind of the judge as to 
which of two systems of law should govern 
a given case. This, however, gives a new 
and forced sense to a received expression. 

The term private international law is 
convenient and manageable. It brings into 
light the great and increasing harmony 
between the rules as to the application of 
foreign laws which prevail in all civilized 
countries, but the term is at bottom incor¬ 
rect. The words private international law 
should mean a private species of the body 
of rules which prevails between one nation 
and another, but nothing of. this sort is, 
however, intended, and the unfortunate 
employment of the phrase has led to end¬ 
less misconception of the true nature of 
this department of legal science. fSirther, 
it confounds two classes of rules which are 
generic-ally different from each other. The 
principles of international law, properly 
so called, are international because they 
prevail among nations, but they are not in 
the proper sense laws. On the other hand, 
the principles of private international law 


are laws in the strictest sense of that term, 
but they are not international, for they are 
Laws which determine the private rights 
of one individual as against another, and 
these individuals mayor may not belong to 
one and the same nation. The expression 
International Private Law is no doubt a 
slight improvement, but the name has the 
insuperable fault of giving to the adjec¬ 
tive, international, a meaning different 
from the sense in which it is generally and 
correctly employed. 

The same learned author further ap¬ 
proaches the subject from the standpoint 
adopted by English judges when it is 
their duty to deliver a judgment on 
any question which may raiBe a so-culled 
conflict of laws. If the case falls within 
the terms of any English statute there 
is no further room for discussion. If 
it does not fall within a statute, the 
next inquiry for the judge is whether 
it is covered by any English precedent 
which has the authority of law, and if it 
does, discussion is again closed. If, lastly, 
it falls neither within the terms of a stat¬ 
ute nor under any principle established by 
authority, English judges look for guid¬ 
ance to foreign decisions, to the opinions 
of jurists, or to arguments drawn from 
general principles. See International 
Law • Conflict of Laws; International 
Private Law 

PRIVATE LAND CLAIMS. The 

United States obtained from the Republic 
of Mexico by the treaty of Guaaalupe 
Hidalgo, on the 2d of February, 1848. and 
by the treaty of Masilla, known as the 
Gadsen purchase, dated December 30, 1853, 
all the property included in what is now 
the states of California, Colorado, Utah, 
Wyoming, and Nebraska, and the terri¬ 
tories of new Mexico and Arizona; and 
by these treaties the United States agreed 
to protect and recognize the rights of prop¬ 
erty of every kind belonging to Mexicans 
that was situated in the ceded territory. 
Under the stipulations contained in the 
treaty of Guadalupe Hidalgo, congress, on 
March 3, 1851, passed a law to determine 
the validity of private land grants in the 
state of California; and on Mnrch 8, 
1891 (26 Stat. L. 854), it passed a law for 
the settlement of title to private land 
grants under both treaties, entitled “ An 
act to establish a court of private land 
claims and to provide for the settlement 
of private land claims in certain states 
and territories.” By this act all persons 
claiming rights protected by the treaties, 
whether their title was complete and per¬ 
fect or incomplete and inchoate, Are given 
the right to present their claims and have: 
the validity thereof ascertained and deter¬ 
mined by the court. 

These private land claims originated 
from grants and cessions made by Spain 
to various settlers, emigrants, and citizens 
up to the treaty of Cordoba, August 24, 
lo21 (which was the initiation of the sever¬ 
ance of Mexico from Spain, and which 
culminated. after many desultory revolu¬ 
tions, in the complete independence of 
Mexico, by the adoption of the new con¬ 
stitution on OctobeT 23, 1835), and from 
various sales and grants, made by the 
Mexican government, both under the mon¬ 
archy ana under the republic, from 1835 
down to the treaty of Guadalupe Hidalgo 
on February 2, 1848. 

These various sales and grants of public 
lands may be conveniently divided into 
the first and second epoch of the Central 
System of Government, beginning on Oct. 
3,1835, when all legislatures were abolished 
and departmental councils (Juntas ) were 
established, and (December 29,1830) when 
the new constitution was adopted, which 
divided the national territory into depart¬ 
ments, provided for the appointment of 
governors and the election of depart¬ 
mental councils and defined their powers, 
and running down to August 4,1840, when 
the constitution of 1824 was re-established. 
It was at this time (August 18, 1846) that 
General Kearney entered Santa Fe and 
took possession of New Mexico in the 


name of the United States. This period 
marks the end of the first epoch of the 
central system of government. 

From that time, March 17, 1853, there 
was a succession of revolutions and 
counter-revolutions, culminating in the 
election of Santa Anna as president of the 
republic, from which time dates tho be¬ 
ginning of the second epoch of the cen¬ 
tral system of government. Many of 
these claims are conflicting in their 
nature ; many of them which were granted 
by one government were declared null 
upon the inauguration of another, and as 
each revolution succeeded the other, at¬ 
tempts were made to undo everything 
that had been done during the lease of 
power by the other forces, so that the 
titles to the lands of that portion of the 
United States obtained through the treaty 
of Guadalupe Hidalgo and the Gadsen 
purchase, having for their foundation the 
grante made by Spain and the various suc¬ 
ceeding governments of Mexico, were in 
an almost hopeless state of confusion and 
uncertainty, rendering the passage of the 
act of March 3,1891, establishing the court 
of private land claims, for the purpose of 
passing upon these titles, at once a neces¬ 
sity and a boon. 

For a history and compilation of the 
various Spanish and Mexican land laws, 
see Reynolds on Spanish and Mexican land 
law3, passim. This work, compiled by the 
United States attorney for the court of 
private land claims, contains, in addition 
to the court of private land claims act 
and the rules of practice in that court, an 
historical sketch of new Spain and New 
Mexico and old Mexico unaer its Spanish 
dominion and subsequently, together with 
a translation of all of the Spanish and 
Mexican land laws, and to any one inter¬ 
ested in these matters it will be found to 
be an invaluable aid. 

Court of Private Laud Claims. By 
the act of March 3, 1891 (26 Stat. L. 854), 
congress created a court of private land 
claims. The court is composed ot a duel 
justice and four associate justices, ap¬ 
pointed by the president of the United 
States. The United States are represented 
by a United States attorney appointed by 
the president to protect the interests of 
the government in litigation before that 
court. The jurisdiction and method of 
procedure is specifically pointed out in 
section 9 of the act. The jurisdiction 
embraces all claims for land* within the 
limits of the territory derived by the 
United States from the republic < f Mexico, 
and now embraced within the i arritoriee 
of New Mexico, Arizona, or Utah, )r within 
the states of Nevada, Colorado, o 1 ' Wyom¬ 
ing, claimed by virtue of any Sjanish or 
Mexican grant, concession, warrant, or 
survey, which the United States are bound 
to recognize and confirm by virtue of the 
treaties of cession of said country by 
Mexico to the United States, which at the 
date of the passage of the said act had 
not been confirmed by act of congress or 
otherwise finally decided upon lawful 
authority and are not already complete 
and perfect. The action is begun by filing 
a petition, whereupon procedure is had in 
accordance with the act and in accordance 
with the rules of praotice laid down by 
the court. If a title shall be found to be 
perfect and be confirmed, the confirmation 
shall be for so much land only as is 
found to be held by a perfect title, 
excepting ary part of such land that shall 
have been disposed of by the United States, 
and always subject to and not to affect 
any conflicting private interests, rights, or 
claims held or claimed adversely to any 
such claim or title, or adversely to the 
holder of any such claim or title. No con¬ 
firmation of claims or title shall have any 
effect other or further than as a release of 
all olaims of title by the United States; 
and no private right of any person as be¬ 
tween himself ana other claimants or per¬ 
sons in respect of any such lands, shall be 
in any wise affected thereby. It i3 also 
provided that the head of the Department 
of Justice may, through the United States 
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Attorney for the court 01 private land 
claims. tile in the court a petition against 
t)ie holder or possessor of any claim or 
land within these states or territories who 
shall not have voluntarily come in under 
the provisions of this act for the purpose of 
settling the title to theolaim held by him. 
It is provided, also, that any party against 
whom the court shall in any case decide, 
may appeal to the supreme court of the 
United States, and that the United States 
may appeal in case of the confirmation of 
any title, such appeals to be taken within 
six months after tne rendition of the de- 


done to the hurt and annoyanoe of the 
lands, tenements, or hereditaments of an¬ 
other. 8Bla.Com. 315; 181N.Y.211. See 
Nuisance. 

PRIVATE PROPERTY. As used in 

a constitution, the term applies to such 
property as belongs absolutely to an indi¬ 
vidual, and of whioh he has the exclusive 
right of disposition ; property of a specific, 
fixed, and tangible nature, capable of being 
had in possession and transmitted to an¬ 
other, as houses, lands, and chattels; 20 
Miss. 32. 


cision. Upon any such appeal, the supreme 
court is require^ to try the case de novo. 
Whenever a decision of confirmation shall 
have become final, the clerk of the court 
is required to certify that fact to the com¬ 
missioner of the general land office, to¬ 
gether with a copy thereof, and the com¬ 
missioner is required thereupon, without 
delay, to cause the tract so confirmed to be 
surveyed at the ooet of the United (Hates, 
and wjien this shall have been done, he is 
required to give notice thereof, by publica¬ 
tion in Spanish and in English, in news¬ 
papers published in the capital of the terri¬ 
tory or state. Such survey shall be open to 
public inspection for ninety days, and if, at 
the expiration of that period, no objection 
shall have been filed, snail be approved and 
forwarded to the general land office. If 
objection be made, the survey is to be for¬ 
warded, together with such objections and 
the proofs thereof and report thereon. 
The commissioner of the general land office 
is required to transmit the survey to the 
court of final decision, by which, if found 
to be correct, it shall be approved, and if 
found Incorrect, shall be corrected. When 
any survey is finally approved by the court, 
it is required to be returned to the com¬ 
missioner of the general land office, who is 
required to issue a patent to the proper 
party ; the neglect to file a petition in this 
case for the period of two years is a bar to 
the claim, except in oases of minors, mar¬ 
ried women, or person & non compos mentis, 
in which case the court is required to ap¬ 
point a guardian ad litem for such persons. 
It is provided that no claim shall be allowed 
11 n tows it appear to be upon a title lawfully 
and regularly derived from the government 
Of Spain or Mexico, or from some of the 
st ate s of the republic of Mexico having 
lawful authority to make grants of lands, 
and one that, if not then complete and per¬ 
fect at the date of the acquisition of the 
territory by the United States, the claim¬ 
ant would have had a lawful right to make 
perfect had the territory not been acquired 
bv the United States, and Buch that the 
United States are bound, upon the prin¬ 
ciples of public law or by the provisions of 
the treaty of cession, to respect and permit 
to become complete and perfect if the same 
was not at said date already complete and 
perfect. No claim can be allowed that 
will interfere with or overthrow any just 
And unextinguished Indian title or right. 
No confirmation confers title to mines or 
minerals, unless the grantee has become 
otherwise entitled thereto in law or in 
equity, but all such mines and minerals re¬ 
main the property of the United States. 
No claim hitherto decided by oongress 
shall be confirmed. Private rights of per¬ 
sons, as between each other, are not con¬ 
cluded by a decree under this act, but only 
the rights as between the United States 
and claimants, And that only for the pur¬ 
pose of releasing to the claimant such right 
or title to the land as the United States 
may have acquired from the treaties. No 
opmfrmafcion can be made for more than 
stoven^square leagues to the original 

JKiere are other minor and unimportant 
exceptions and reservations, for which see 
the act itself. 

By the original act this court was to 
oease to exist on December 81. 1095, but 
Us life was subsequently extended to De- 
oember 81, 1897, and again to March 4, 
1890 (Sup. Rev. Stats. voL 2, pp. 417 and 
fififi). See United States Coca-re. 

PRIVATE NUISANCE. Anything 


PRIVATE SCHOOLS. See Public 

Schools. 

PRIVATE STATUTES. See Public 

Acts. 

PRIVATE TRUSTEE. See Public 
Trust**: 

PRIVATE WAY. An incorporeal 
hereditament of a real nature, entirely 
different to a common highway. The right 
of going over another man's ground. 98 
Pa. 5. See Way. 

PRIVATE WBONOS (otherwise 
termed Civil injuries). The violation of 
public or private rights, when considered in 
reference to the injury sustained by the 
individual, and consequently os subjects for 
civil redress or compensation. 

PRIVATEER. A vessel owned by one 
or more private individuals, armed and 
equipped at hia or their expense, for the 
purpose of carrying on a maritime war, by 
the authority of one of the belligerent 
parties. 

A privateer is a private vessel commis¬ 
sioned by the state by the issue of a letter 
of maraue to its owner to oany on all hos¬ 
tilities by sea, presumably according to the 
laws of war. She continues under the 
control of her private owner, and her crew 
are under the same discipline as the crew 
of a merchant ship. Formerly a state 
issued letters of marque to its own sub¬ 
jects, and to those of neutral states as well, 
but a privateersman who accepted letters 
of marque from both belligerents was re¬ 
garded as a pirate. 

For the purpose of encouraging the own¬ 
ers of private armed vessels, they are usu¬ 
ally allowed to appropriate to themselves 
the property they capture, or, at least, a 
large proportion of it; 1 Kent 96. See 2 
Dali. 36; 1 Wheat. 46; 2 Gall. 19, 56, 526 : 
1 Mass. 865 ; 3 Wash. C. C. 209. 

By the Declaration of Paris (q. r.) pri¬ 
vateering was abolfehed, but the United 
States, Spain, Mexico, and Venezuela did 
not acceae to this declaration. 

The creation of a volunteer navy by & 
belligerent was not prohibited by the Dec¬ 
laration of Pans. A volunteer cruiser is 
a vessel loaned by her private owner to the 
state. Her officers are commissioned and 
her crew are subject to Che discipline of a 
ship of war; sheonlv resembles a privateer 
in that her prizeebeiong to her owner. In 
1870, when Prussia proposed the cfeation 
of a volunteer navy, the French govern¬ 
ment protested, but the English govern¬ 
ment held that such a navy was to be dis¬ 
tinguished from privateers, and that their 
employment was no evasion of the Declara¬ 
tion of Paris ; but from this opinion Philli- 
more decidedly dissented ; Risley, Law of 
War 112. 

A merchant vessel without any commis¬ 
sion may become a lawful combatant in 
self-defence, and if she captures her assail¬ 
ant, the latter may be condemned as lawful 
prize. 

During the civil war in America, con¬ 
gress authorized the president to issue 
letters of marque, but he did not do so. 
The confederates offered their letters of 
marque to foreigners, but they were not 
accepted. The confederate vessels were 
commissioned as of its regular navy. 
Boyd's Wheat. Int. Law. 

The president’s proclamation at the out¬ 
break of the Spanish-American war, 1898, 
declared that privateering would not be 
resorted to by tne United State, 


It has been thought that the constitu¬ 
tional provision empowering oongress to 
issue letters of marque deprives it of the 
power to join in a permanent treaty 
abolishing privateering. See 28 Am. L. 
Rev. 615 ; 24 id. 902 ; 19 Law Mag. &Rev. 
35. 

PRIVATION. A taking away or with¬ 
drawing. Co. Litt. 289. 

PRIVEMENT ENCEINTE (L. Fr ). 
A term used to signify that a woman is 
pregnant, hut not quick icith child. See 
Wood, Inst. 662 ; Enceinte ; Foetus ; Preg¬ 
nancy. 

PRIVIES. Persons who are partakers 
Or have an interest in any action or thing, 
or any relation to another. Wood, Inst b. 
2, c. 3, p. 255; Co. Litt 271 a. 

There are several kinds of privies : name¬ 
ly. privies in blood, as the heir is to the 
ancestor; privies in representation, as is 
the executor or administrator to the de¬ 
ceased ; privies in estate, as the relation 
between the donor and donee, lessor and 
lessee ; privies in respect to contracts ; and 
privies on account of estate and contract 
together, Prest. Conv. 327. Privies have 
also been divided into privies in fact and 
privies in law. 8 Co. 42 b. See Viner, 
Abr. Privity ; 5 Com. Dig. 347 ; Hamm. 
Part. 131 ; Woodf. Landl. A T. 279; 1 
Dane, Abr. o. 1, art. 6. The latter are 
oreated by the law oasting land upon a 
person, as in escheat; 1 Greenl. Ev. £ 189, 

No one is privy to a judgment whose 
succession to the rights of property thereby 
affected occurred previously to the institu¬ 
tion of the suit. Freem. Jude. S 162: 83 
Fed. Rep. 515. 8 

PBIVIGNUS (Lat ). In Civil Law. 
Son of a husband or wife by a former mar- 
riaee : a stepson. Calvinus, Lex.; Vicat, 
Voc. Jur. 

PRIVILEGE. Exemption from such 
burdens as others are subjected to. 24 
N. J. L. 557. See 67 Tex. 542; 123 Mass. 
519. 

In Civil Law. A right which the 
nature of a debt gives to a creditor, and 
which entitles him to be preferred before 
other creditors. Dalloz. Diet. Privilege: 
Domat, Lois Civ. liv. 2, t. 1, s. 4, n. 1 ; 43 
La. Ann. 1078, J194. 

Privilege is “a real right in a thing 
( jus in re) springing from the nature of 
a debt which has been contracted with 
reference to that thing, and securing the 
debt by a preference on the proceeds of the 
thing when it is sold under legal process.” 
Howe, Stud. Civ. L. 86. 

“ A mortgage under the civil law is to 
all intents and purposes what it is in equity 
in the English law or the law of Con¬ 
necticut, a security for a debt given by 
the agreement of the debtor. But a debtor 
cannot, by his mere agreement, proprio 
vigore, confer a privilege. 

“ If he contracts a debt, which by itsvia- 
ture lias a privilege under the law, then the 
privilege exists, as a method of securing 
the debt. It inheres in the thing with 
reference to which the debt has been con¬ 
tracted, follows it into the hands of third 
persons (in the absence of some law of 
recordation providing to the contrary), and 
as a rule would prime a mortgage of the 
same property.” Howe, Stud. Civ. L. 87. 

“The one is legal; the other conventional. 
This former is sometimes called by the 
civilians a privileged hypothecation ; the 
latter a mere hypothecation.” Howe, Stud. 
Civ. L. 88. 

The civil law privilege became, by adop¬ 
tion of the admiralty courts, the admiralty 
lien ; Howe, Stud. Civ. L. 89; 19 How. 82, 
90 ; 148 U. S. 1. 

Creditors of the same rank of privileges 
are paid in concurrence, that is, on an 
equal footing. Privileges may exist either 
in movables or immovables, or in both at 
once. They are general or special, on 
certain movables. The debts which are 
privileged on all the movables in general 
are the following, which are paid in this 
order. Funeral charges. Law charges. 
which are such as are occasioned by the 
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prosecution of a suit before the courts. 
But this name applies more particularly to 
costs, which the party cast has to pay to 
the party gaining the cause. It is in favor 
of these only that the law grants the priv¬ 
ilege. Charges, of whatever nature, occa¬ 
sioned bv the last sickness, concurrently 
among those to whom they are due. See 
Last Sickness. The wages of servants for 
the year past, and so much as is due for 
tlie current year. Supplies of provisions 
mode to the debtor or his family during 
the last six months by retail dealers, such 
as bakers, butchers, grocers, and during 
the last year by keepers of toarding-houses 
and taverns. The snfamies of clerks, sec¬ 
retaries, and other persons of that kind. 
Dotal rights due to wives by their hus¬ 
bands. 

The debts which are privileged on partic¬ 
ular movables are—the debt of a u orkmaii 
or artisan for the price of his labor, on the 
movable which he has repaired or made, if 
the thing continues still in his possession ; 
that debt on the pledge which is in the 
creditor’s possession ; the carrier's charges 
and accessory expenses on the thing 
carried ; the price due on movable effects, 
if they are yet in the possession of the pur¬ 
chaser ; and the like. See Lien. 

As to privileges on movables, see a good 
summary in 1 Stims. Am. Stat. L. § 4602, 
and compare with the texts. 

Creditors who have a privilege on move¬ 
ables in Louisiana are (1) vendors for 
purchase money, (2) architects, mechan¬ 
ics, contractors, etc., for construction, re¬ 
building and repair of houses, etc., (3) 
material men, (4) those who have worked 
by the job in the manner required by law 
or police regulation on levees, bridges, 
ditches, and roads of a proprietor ; Code §§ 
3249-5L 

In regard to privilege, Domat says, “We 
do not reckon in the number of privileges 
the preference which the creditor has on 
the moveables tliat have been given him 
in a pawn, and which are in his custody. 
The privilege of a creditor is the distin¬ 
guishing right which the nature of his 
credit gives him. and which makes him to 
ba preferred before other creditors, even 
those who are prior in time, and who have 
mortgages." Domat, pt. 1, lib. iii. tit. i. 
sec. v. 

These privileges were of two kinds: one 
gave a preference on all the goods, with¬ 
out any particular assignment on any one 
thing; the other secures to the creditors 
their security on certain things, and not 
on the other goods. 

Among creditors who arc privileged, 
there is no priority of time, but each one is 
in the order o'f his privilege, and all cred¬ 
itors who have a privilege of the same 
kind take proportionately, although their 
debts be of different dates. And all privi¬ 
leges have equally a preference over those 
of an inferior class, and over debts which 
do not have this favored character, 
whether subsequent or antecedent in point 
of time. 

The vendor of immovable property, for 
which payment has not been made, is pre¬ 
ferred before creditors of the purchaser, 
and all other persons, as to the tning sold. 
By the Roman law, this principle applies 
equally to movables and immovables; and 
the seller may seize upon the property in 
the hands of his vendee, or wherever he 
can find it. 

So. too, a person who has lent money to 
repair a thing, of to make improvements, 
has this privilege. And this, though he 
lends to workmen or architects, etc., if 
it be done with the knowledge of the 
owner. 

Carriers have a privilege not only for the 
price of carriage, but for money paid on 
account of the goods. 

Landlords have a privilege for the rents 
due from their tenants even on furniture 
of the under-tenants, if there be a sub¬ 
lease. But not if payment has been made 
to the tenant by an immediate lessor; al¬ 
though a payment made by the sub-tenant 
to the. landlord would be good as Against 
the tenant. 


The privilege was lost by a novation* or 
by anything in the original contract 
which showed that the vendor had taken 
some other security inconsistent with the 

privilege. See Domat, pt. i. lib. iii. tit. 
l. sec. v. 

See Dalloz, Diet. Privilege; Lien ; Last 
Sickness; Preference. 

In Maritime Law. An allowance to 
the master of a ship of the geneial na¬ 
ture of primage, being compensation, or 
rather a gratuity, customary in certain 
trades, and which the law assumes to be a 
fair and equitable allowance, because the 
contract on both sides is made under the 
knowledge of such usage by the parties. 

PRIVILEGE FROM ARREST. 

Privilege from arrest on civil process. 

It is either permanent, as in case of am¬ 
bassadors, public ministers, and their ser¬ 
vants, the royal family and servants, peer* 
and peeresses, etc., or temporary, as in 
case of members of both houses of con¬ 
gress, and of the state legislature, who are 
privileged eundo , maueiiao, et redeuvdo; 1 
Kent 243; Cooley, Const. Lim. 163; 3 R. 
I. 43 ; see 2 Stra. 935; practising barris¬ 
ters, while actually engaged in the busi¬ 
ness of the court; 2 Dowd. 51; 1 H. Bla. 
630; 1 M. ft W. 488 ; 0 Ad. ft E. 023; a 
clergyman in England whilst going to 
church, performing services, and return¬ 
ing; 7 Bingh. 320; witnesses and parties 
to a suit and bail, eundo, maneudo , et re¬ 
deundo ; 5 B. ft Ad. 1078; 6 Dowl. 682; 1 
Maule ft S. 638 ; 1 M. ft W. 488 ; 0 Ad. ft 
E. 023; 17 R. I. 715; 136 N. Y. 585; end 
other persons who are privileged by law. 
See Arrest. Privilege (from arrest) does 
not extend to defendants in criminal cases; 
0 Dist. Btep. Pa. 595. 

In case of the arrest of a legislator con¬ 
trary to law, the house of which lie is a 
member may give summary relief, by 
ordering his discharge, and if this be not 
complied with, by punishing the pensons 
concerned in such arrest, as for contempt 
of its authority. If the houses neglect to 
interfere, the court from which the process 
issued should set it aside, on the fact being 
shown to it; and any court or officer liav- 
ing authority to issue writs of habeas cor¬ 
pus may inquire into the cese and release 
the party ; Cooley, Const. Lim. 163; Cush. 
Pari. Pract. § 540. “ When attachment 

is mere process, privilege exists; when it 
is punitive or disciplinary, privilege does 
not exist.” Brett, Comm. 748. See 1 
H. L. Cas. 

By the constitutions of some of the states, 
the privilege has been enlarged, so as to 
exempt the persons of legislators from 
any service of civil process ; e, g. Michigan, 
Kansas. Nebraska, California, Wisconsin, 
Indiana, Oregon, and others. 

See Exterritoriality ; Piggott, Consu¬ 
lar Jurisdiction. 

PRIVILEGE TAX. Sec Property 

Tax, etc. 

PRIVILEGE, WRIT OF. A process 
to enforce or maintain a privilege. Cowell. 

PRIVILEGED COMMUNICA¬ 
TIONS. Communications made bona fide 
upon any subject-matter in which the 
party communicating has an interest, or in 
reference to whioh he has a duty, if made 
to a person having a corresponding interest 
or duty, although it contain criminatory 
matter which without this privilege would 
be slanderous and actionable. 

Duty, in this canon, cannot be confined 
to legal duties, which may be enforced by 
indictment, action, or mandamus, but must 
include moral and social duties of imper¬ 
fect obligation ; 5 E. ft B. 847. The proper 
meaning of a privileged communication, 
said Baron Parke, is only this; that the 
occasion on which the communication was 
made rebuts the inference prima facie 
arising from a statement prejudicial to 
the character of the plaintiff, and puts it 
upon him to prove that there was malice in 
fact,—that the defendant was actuated 
by motives of personal spite or ill-will, in¬ 
dependent of the occasion on which the 


communication was made; 2 Cr. M. ft R, 
578. So, also, in 10 N. Y. 373. See 78 Mich. 
445 ; 40 Minn. 475; 88 Va. 100 ; 3 How. 
287; [1891] App. Cas. 78; 83 Wis. 451. 

The law recognizes two classes of oases 
in. which the occasion either supplies an 
absolute defence, or a defence supject to 
the condition that the party acted bona 
/We without malice. The distinction turns 
entirely on the question of malice. The 
communications last mentioned lose their 
privilege on proof of express malice; 12 
Fed. Rep. 528. The former depend in no 
respect for their protection upon the bona 
fldes of the defendant. The occasion 19 an 
absolute privilege, and the only questions 
are whether the occasion existed, and 
whether the matter complained of was 

r rtinent to the occasion ; Heard, Lib. & 
§ 89. See Webb, Poll. Torts 333 ; Odg 
81. ft L. 184; 109 N. C. 270. 

As to communications which are thus 
absolutely privileged, no person is liable, 
either civilly or criminally, in respect of 
any thing published by him as a member of 
a legislative body, in the course of his legis¬ 
lative duty, or in respect of anything 
published by him in the course of his dutv 
m any judicial proceeding. This privilege 
extends not only to parties, counsel, wit¬ 
nesses, jurors, and judges in a judicial pro¬ 
ceeding, but also to proceedings in legisla¬ 
tive bodies, and to all who, in the discharge 
of public duty or the honest pursuit of 
private right, are compelled to take part in 
the administration of justice, or in legisla¬ 
tion. A fair report of any j udicial proceed¬ 
ing or inquiry is also privileged; Heard, 
Lib. ft S. §$90, 103, 110; Odg. Lib. ft S. 
*185; but to b? privileged it must be an 
accurate and impartial account of w-liat 
actually occurred ; 50 Ohio St. 71. Are- 
port to a newspaper of judicial proceedings 
if made by an outsider is actionable if made 
from motives of personal hostility; 5 Ex. 
Div. 53. See 46 Ill. App 313; 45 La. Ann. 
1184; [1893] 1 Q. B. 05. 

The bona fide statements of one church 
member on the trial of another, before a 
church tribunal, are privileged ; 88 Ga. 020. 
They have a qualified privilege; Poll. 
Torts 253. 

Freedom of speech in parliament is pro¬ 
tected by the Bill of Rights ; 1 W. & M. Sess. 
2, c. 2. An action will not lie against a 
judge for words spoken in his judicial ca¬ 
pacity in a court of justice; L. R. 3 Ex. 
220 . 


Unfounded insinuations made by coun¬ 
sel against the prosecutor arc privileged ; 
11 Q. B. Div. 588; so are volunteered state¬ 
ments of a witness involving a criminal 
charge against a person not connected with 
the case under inquiry. Military courts 
stand in the same way; L. Ii. 7 H. L. 744 ; 
communications relating to affairs of state 
and passing between officials are absolutely 
privileged ; Poll. Torts 253 ; [1895] 1 Q. B. 
888; as to whether military and naval re¬ 
ports, not made in the cause of some judi¬ 
cial inquiry, are absolutely privileged, or 
have only a qualified privilege, see L. R. 
5 Q. B. 94. Fair reports of judicial and 
parliamentary inquiries are said to have an 
absolute privilege ; Poll. Torts 253. 

A communication is privileged when 
made in good faith in answer to one hav¬ 
ing an interest in the information sought, 
and it will be privileged if volunteered, 
when the party to whom it is made has an 
interest in it and such party stands in such 
relation to him as to make it n reasonable 
duty, or at least proper, that he should 
give the information. 

“ A communication which would other¬ 
wise be privileged, if made with malice in 
fact or through hatred, ill-will, and a mali¬ 
cious design to iniure, is not a privileged 
communication, but the burden of proof 
is on the plaintiffs to show malice in fact.” 
12 Fed. Rep. 520; 111 Pa. 404. A mem¬ 
ber of a legislative body cannot take ad¬ 
vantage of his position to utter private 
slanders against others; 184 Pa. 108. 

Information furnished by a charity or¬ 
ganization society at the request of a per¬ 
son not a member, but who was interested, 
is a privileged communication; 13 Cent. 
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eight hours' work in twentv lour except 
in cases of nocossity ; 77 liun 120; tliat 
every person before reglstralioil for elec¬ 
tion must be able to read and write ; 84 N. 
E. Rep. (Mass.) 521 ; tlmt one who sells 
patents shall file an authenticated copy of 
the letters patent and an affidavit that 
such letters are genuine; 51 Fed. Rep. 774 
(distinguishing 25 id. 394); that women 
shall not be employed in saloons, theatres, 
etc., where liquor is sold ; 83 Fed. Rep. 
157; that minors shall not remain therein ; 
73 N. W. Rep. (Mich.) Ill ; prohibiting 
plumbers from exercising their calling 
without a certificate from a board of ex¬ 
aminers; 81 liun 484; requiring that the 
seller of fertilizers shall take out a license ; 
43 Fed. Rep. 609; that those carrying on 
the banking business shall comply with 
the provisions of an act relating thereto ; 
.51 N. W. Rep. (S. D.) 858; regulating the 
right to practise me lioine; 10 Col. 383: 
88 Ala. 122; 113 Ind. 402; dentistry; 52 
Ark. 223; 44 Kan. 505 (but such regula¬ 
tion cannot discriminate against citizens 
of other states; 65 N. H. 103); suppressing 
a nuisance ; 82 Fed. Rep. 628; regulating 
or prohibiting the sale of liquor within a 
state. See Liquor Laws. 

Refusal to any person of the accommo¬ 
dations of any public conveyance or place 
of amusement; 109 U. S. 3; refusing to 
allow colored children to attend the pub¬ 
lic schools; 103 Mo. 546 (but see 7 Nev. 
342); excluding persons of color not taxed, 
in an enumeration of inhabitants for the 
purpose of reorganizing a senatorial dis¬ 
trict ; 19 N. Y. S. 978; the establishment 
of separate schools for white and colored 
children; 107 N. C. 009; or prohibiting 
the carrying of dangerous weapons; 35 
W. Va. 367; 153 U. S. 535 ; do not abridge 
the privileges or immunities of citizens; 
nor does a statute prohibiting the inter¬ 
marriage of white and colored persons ; 36 
Ind. 389 ; 63 N. C. 547. 

See Black, Const. L.; Cooley, Const. 
Liin.; 14 L. R. A. 576; Civil Rights; 
Due Process ok Law ; Protection of the 
Law ; Liberty of Contract ; Schools. 

PBXVTLEG-IUM (nriva lex , i. e. de 
nno hominc). In Civil Law. A private 
law inflicting a punishment or conferring 
a reward. (Jalvinua, Lex.; Cicero, de Lege 
8, 19; pro Domo 17; Vicat, Voc. Jur. 
Every peculiar right by which one cred¬ 
itor or class of creditors is preferred to 
another in personal actions. Vicat, Voc. 
Jur. Every privilege granted by law in 
derogation of common right. Mackeldey 
§ 188. A claim or lien on a thing, which 
once attaching, continues till waiver or 
satisfaction, and which exists apart from 
possession. So at the present day in mari¬ 
time law ; e. g. the lien of seamen on ship 
for wages. 2 Pars. Marit. Law 561. See 
Privilege. 

PRIVILEGITJM CLEBICALE 

(Lat.) Benefit of clergy, which see. 

PRTVTLEQTCTM, PROPTEB, 
PROPERTY. A qualified property in 
animals fene natuvai ,«. e. a privilege of 
hunting, taking, and killing them, in ex¬ 
clusion of others. 2 Bla. Com. 394. 

PRIVITY. The mutual or successive 
relationship to the same rights of prop¬ 
erty. 1 GreenL Ev. § 189 ; C How. 60; 1 
U. S. App. 101; 2 Colo. App. 571. 

PRIVITY OF CONTRACT. The 

relationship which subsists between two 
contracting parties. 

From the nature of the covenant entered 
into by him, a lessee has both privity of 
contract and of estate ; and though hy an 
assignment of his lease Ire may destroy his 
privity of estate, still the privity of con¬ 
tract remains, and he is liable on his cov¬ 
enant notwithstanding the assignment; 
Dougl. 458, 764: Viner, Abr.; 6 How. 60. 

PRIVITY OF ESTATE. Identity of 
title to an estate. 

The relation which subsists between a 
landlord and his tenant. 

It is a general rule that a termor cannot 
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transfer the tenancy or privity of estate 
between himself ana his landlord without 
the latter’s consent : an assignee who 
comes in only in privity of estate is liable 
only while ho continues to be legal 
assignee: that is, while in possession 
under the assignment; Bac. Abr. Covenant 
(14); Woodf, Landl. & T. 261; Viner, 
Abr.; Waahb. R. P. 

PRIVITY OP POSSESSION. To 

establish this, the later occupant must 
enter under the prior one, and must 
obtain his possession either by purchase or 
deed. When the possession is actual, it 
may commence in parol without deed or 
writing ; and it may be transferred or pass 
from one occupant to another by parol, oar- 
gain, and sale, accompanied by delivery. 
All the law requires is continuity of pos¬ 
session, where it is actual : 2 Sawy. 545 ; 
22 Or. 77. 

PRIVY. One who is a partaker or 1ms 
any part or interest in any action, matter, 
or thing. 

PRIVY COUNCIL. The chief council 
of the sovereign, called, by pre-eminence, 
'‘the Council,” composed of those whom 
the king appoints. 1 Bla. Com. 229. 

The statute of Charles II. in 1679 lim¬ 
ited the number to thirty,—fifteen of the 
chief officers of the state ex virtnte. officii . 
the other fifteen at the king’s pleasure; 
the number is now indefinite. A com¬ 
mittee of the privy council was a court of 
ultimate appeal in admiralty and eccle¬ 
siastical cases and cases of lunacy ; 3 P. 
Wms. 108; and from all dominions of the 
crown except Great Britain and Ireland ; 
H. Wood; Lect. 157 b. The court of 
appeal now has its jurisdiction in lunacy 
and admiralty. See Judicial Committee. 

PRIVY PURSE. The income set 
apart for the sovereign’s personal use. 

PRIVY SEAL. In English Law. 
A seal which the king uses to such grants 
or things as pass the great seal. Co. 2d 
Inst. 554. 

PRIVY SIGNET. The seal which is 
first used in making grants, etc., of the 
crown. It is always in custody of the 
secretary of state. 2 Bla. Com. 847; 1 
Woodd. Lect. 250; 1 Steph. Comm., 11th 
ed. 593. 

PRIVY TOKEN. By stat. 33 Henry 
VIII. c. 1, punishment is provided against 
those evil-disposed pereons who devised 
how they might unlawfully get into their 
possession goods, chattels, and jewels of 
other persons by “ privy tokens and coun¬ 
terfeit letters in other men’s names.” unto 
divers persons their friends and acquaint¬ 
ances, by color whereof they have unlaw¬ 
fully obtained the same. A false privy 
token within the statute has generally been 
taken to denote some seal, visible mark, or 
thing, as a key, a riug, etc. 13 Viner, 
Abr. 480. When one makes use of a false 
token, he is indictable for the cheat, 
though the act is not larceny ; 1 Bish. Cr. 
L. § 585. But when the consent obtained 
covers no more than the possession, and 
the goods are converted to his own use, the 
offence becomes larceny; 1 Leach 420; 
East, PI. Cr. 691. See FaT^e Token. 

PRIVY VERDICT. One which is 
delivered privily to a judge out of court. 

PRIZE. In Maritime Law. The 

apprehension and detention at sea of a ship 
or other vessel, by authority of a belligerent 
power, either with the design of appropri¬ 
ating it, with the goods and effects it 
contains, or with that of becoming master 
of the whole or a part of its cargo. 1 C. 
Rob. 228. See Bened. Adm. § 509, 

The vessel or goods thus tauen. 

Goods taken op land from a public enemy 
are called booty; and the distinction be¬ 
tween a prize and booty consists in this, 
that the former is taken at sea and the 
latter on land. 

A Lawful prize includes enemy's prop¬ 
erty captured on the high seas or in terri¬ 
torial w ate re belonging either to the cap¬ 


tor or to the enemy, and property of nen- 
trals captured and confiscated for breaoh 
of blockade or as contraband of war; 
Rialey, Law of War 144. 

In order to vest the title of the prize In 
the captors, it must ordinarily be Drought 
with due care into some convenient port 
for adjudication by a competent court. 
But circumstances may render suoh a Btep 
improper; and of these the captor must 
be the judge. In making up his decision, 
good faith and reasonaMe discretion are 
required; 18 How. 110 ; 1 Kent 101. The con¬ 
demnation must be pronounced by a prize 
court of the government of the captor sit¬ 
ting in the country of the captor or his 
ally ; 7 Wheat. 283 ; the prize court of an 
ally cannot condemn. 

Strictly speaking, as between the bellig¬ 
erent parties the title passes, and is vested 
when the capture is complete; and that 
was formerly held to be complete and per¬ 
fect when the battle was over, or the flag 
hauled down, and the spea recuperoinU 
was gone. Later, twenty-four hours’ pos¬ 
session was required, and in still later 
times it was considered that the captured 
vessel must be brought infra preefidia 
(q. v.) to a place of safety. But by the 
modem usage of nations this is not suffi¬ 
cient to change the property. A judicial 
tribunal must pass upon the case ; and the 
property is not charged in favor of a neu¬ 
tral vendee or recantor, so as to bar the 
original owner, until a regular sentence of 
condemnation ; 1 Kent 102 ; 1 C. Rob. 135 ; 
but thi£ rule is not inflexible. 

A neutral ship in the employment of a 
belligerent is, os well as the enemy’s cargo, 
subject to capture; 24 Fed. Rep. 38. 
Where a vessel is captured by the army it 
is not subject to condemnation as prize ; 
108 U. S. 92. 

Formerly prizes could be brought into a 
neutral port and kept there until con¬ 
demned oy a prize court sitting in the bel¬ 
ligerent’s territory ; but it is probable that, 
at present, this right would be limited to 
cases arising out of stress of weather, lack 
of supplies, etc., and only for Buch length 
of time as necessity requires; Risley, Law 
of War 176. 

All captures are made for the govern¬ 
ment ; 10 Wheat. 306; and the title to 
captured property always vests primarily 
in the government of the captors. The 
rights or individuals, where such rights 
exist, are the result of local law or regula¬ 
tion ; 101 U. S. 42; 2 Russ. & M. 56. The 
question of prize or no prize in England is 
triable only m a court of admiralty under 
a commission from the crown, with an 
appeal to the crown in council, for the 
orown reserves the right to decide such 
questions by its own authority and does 
not commit its determination to any 
municipal court. 

Under the prize laws of the United 
States a ship includes a torpedo steam 
launch ; 113 U. S. 747. 

Where there is a probable cause to be¬ 
lieve that a vessel is liable to capture, it is 
proper to take her and subject her to the 
examination and adjudication of a prize 
court; 4 Dali. 84. Circumstances creating 
a reasonable suspicion of conduct war¬ 
ranting her capture are sufficient; 1 Mas. 
24. 

A captured vessel is usually put in charge 
of a prize master, whose duty is, imme¬ 
diately on his arrival in port, to institute 
proceedings for condemnation. He is a 
bailee for the captors, and may become 
liable for negligence resulting in loss to 
them, for demurrage, etc.; 2 Halleck, Int. 
L., Baker’s ed. 391. A captor should bring 
his prize, as speedily as may be consistent 
with his other duties, within the jurisdic¬ 
tion of a competent prize court, though 
under imperious circumstances, he may 
take it to a foreign port or even sell it. 
The proceeds of a sale must be subject to 
the order of a prize court. 

The Navy Department rules of August, 
1876, and the act of June 80,1864, prescribe 
rules for the captors of prizes. 

A captor’s right of prize may be for¬ 
feited in various ways, as by delay in seek¬ 


ing a prize court; cruel treatment of the 
captured crew,embezzlement, etc. 

See Pbize Couht ; Neutrality ; Recap¬ 
ture ; Capture ; Infra PkjEsidla ; Pre¬ 
emption. 

In Contracts. A reward which is of¬ 
fered to one of several persons who shall 
accomplish a certain condition ; as, if an 
editor should offer a silver cup to the in¬ 
dividual who shall write the best essay 
in favor of peace. In this case there is 
a contract subsisting between the editor 
and each person who may write such 
essay that lie will pay the prize to the 
writer of the best essay ; Wolff, Dr. de la 
Nat. % 675. 


PRIZE COURT. In English Law. 
That branch of admiralty which adjudi¬ 
cates upon cases of maritime captures 
made in time of war. A special com mis¬ 
sion issues in England, in time of war, to 
the judge of the admiralty court, to enable 
him to hold such court. See Admiralty. 

Some question has been raised whether 
the prize court is or is not a separate court 
from the admiralty court. Inasmuch as 
the commission is always issued to the 
judge of that court, and the forms of pro¬ 
ceeding are substantially those of admir¬ 
alty, while the law applicable is derived 
from the Bame sources, the fact that the 
commission of prize is only issued occa¬ 
sionally would hardly seem to render the 
distinction a valid one. But Lord Mans¬ 
field said that the whole system of proced¬ 
ure, litigation, and jurisprudence is differ¬ 
ent ; Dougl. 013. See Judicature Acts. 

In the United States, the admiralty 
courts discharge the duties both of a prize 
and an instance court ( q . v. ). The district 
courts are prize courts ; 3 Dali. 6. The 
president cannot confer jurisdiction to act 
as a prize court; 13 How. 498. The circuit 
and district courts and the supreme court 
are now courts of admiralty for the con¬ 
demnation of prizes, the original jurisdic¬ 
tion being in the district court. Appeals 
may be taken directly from it to the su¬ 
preme court if the amount in controversy 
exceeds two thousand dollars, or if there 
is a certificate of the district judge that 
the question involved is one of general im¬ 
portance ; but by the act of March 3,1891, 
this limitation is probably removed. 

On the breaking out of hostilities the 
district court appoints commissioners to 
examine witnesses, etc., under the direc¬ 
tion of the court; It. S. § 4621. For the 
practice see Bened. Adm. §§ 509-512 ; 1 
Wheat. 494 ; 2 id. 429 ; and as to the Eng¬ 
lish practice, 2 lfalleck, Int. L. t Bakers 
ed. 421. Questions of booty may be re¬ 
ferred to the admiralty by the crown ; 
Knapp, P. C. 360. 

If there is probable cause for the seizure 
of a vessel that is not a good prize, the 
captors may have their costs though the 
vessel is not condemned ; 12 Ct. Cls. 408 ; 
they are not liable in damages; 2 Gall. 240, 
325; but if a captor unreasonably delays 
bringing suit for condemnation, ho is lia¬ 
ble for demurrage if the court decrees a 
restoration ; 108 U. S. 92, where the United 
States was held liable for demurrage from 
the time when surrender might have been 
made, at the rate fixed by the charter 
party. A captor does not lose his right by 
delay in sending home a prize for adjudi¬ 
cation, if lie thinks it necessary and uses 
discretion and good faith; 18 How. 110. 
It is the usual practice of the prize court 
to give freight to the neutral carrier of en¬ 
emy's goods that are seized ; 8 Phill. Int. 
L. 373. The burden of proof that the 
prize is neutral rests upon the claimant; 
and if he fails to show it, condemnation 
ensues; 2 C. Rob. 77; lie must clear him¬ 
self of suspicion ; 22 Ct. Cls. 408. 

A prize court of the captors cannot sit in 
neutral territory, though it may in con¬ 
quered territory, and in that of a co-belli¬ 
gerent ; 2 Halleck, Int. L., Baker's ed. 401. 

The decision of a prize court is conclusive 
against the subject of the state and as to 
the property in the subject-matter against 
all parties; but unlawful condemnation 
may subject the state of the captors to de- 
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man 3 8 for indemnity by a foreign state ; 
id. 407. But courts of other nations may 
examine as to the jurisdiction of a price 
court, and if a con deni nation therein was 
not according to the rule* of international 
law. may treat it as a nullity; id. 411. 
Condemnations of price courts are final in 
actions between individuals, and as to the 
vessel condemned, giving purchasers a good 
title against all the world, hut do not oind 
foreign nations, if wrongfully decreed ; 23 
Ct. Ola. 1. 

There is a clearly marked distinction 
between proceedings for price and forfeit¬ 
ure. •• The libel for prize is founded upon 
the law of nations, and depends for proof 
upon the farts of her acts upon the high 
seas. The libel for forfeiture is for the 
violation of a municipal statute, and de¬ 
pends upon a set of facts and ci re uni stances 
entirely different from that of piratical 
aggression. The offences charged are sep¬ 
arate and distinct, and the cause of action 
is iu do wise the same.” 28 Fed. Rep. 150. 
In the case of The Itatn , it was said that 
" when a ship is libelled for prize, and the 
facts fail to sustain the libel, but make out 
a strong pnwa facie case of a statutory 
forfeiture, it would be the duty of the 
court to remand the case for a new libel; 
but under no circumstances could a ship 
be libelled for one offence, and have a de¬ 
cree entered against it for another distinct 
and separate offence.” 56 id. 505, 515. 

The duties of prize courts are thus de¬ 
scribed by Lord Stowell:— 

“ In forming my judgment, I trust that it 
has not for a moment escaped my anxious 
recollection what it is that the duty of my 
station calls for from me; namely, not to 
deliver occasional and shifting opinions to 
serve present purposes of particular nation¬ 
al interests, but to administer, with indif¬ 
ference, that justice which the Law of Na¬ 
tions holds out, without distinction, to in¬ 
dependent States, some happening to be 
neutral, and some belligerent. The seat 
of judicial authority is, indeed, locally 
here, in the belligerent country, accord¬ 
ing to the known law and practice of na¬ 
tions ; but the law itself has no locality. 
It is the duty of the person who sits here, 
to determine this question exactly as he 
would determine the same question, if sit¬ 
ting at Stockholm ; to assert no preten¬ 
sions on the part of Great Britain which 
he would notallow to Sweden ia the same 
circumstances; and to impose no duties 
on Sweden, as a neutral country, vgiich he 
would not admit to belong to Great Bri¬ 
tain in the same character. 1 C. Roh. 850. 

In another case, he says: 

“ It is to be recollected that this is a court 
of the Law of Nations, though sitting here 
under the authority of the King of Great 
Britain. It belongs to other nations as 
well as to our own ; and what foreigners 
have a right to demand from it, is the ad¬ 
ministration of the Law of Nations simply, 
and exclusively of the introduction of prin¬ 
ciples borrowed from our own municipal 
jurisprudence, to which it is well known 
they have at all times expressed no incon¬ 
siderable reluctance.” 6 id. 349, 

PRIZE-FIGHT. A public prize-fight 
is an indictable offence. No concurrence 
of wills can justify a public tumult and 
alarm ; therefore, persons who voluntarily 
engage in a prize-fight and their abettors 
are all guilty of assault; 4 C. & P. 537 ; 
PolL Tort 186. n.; 1 Cox, C. C. 177; 2 Bish. 
C. L. § 35. Prize-fights are unlawful, and 
all persons guilty of aiding and abetting a 
prize-fight are guilty of an assault; 8 Q. 
B. Div. 534. See, also, 108 Maas. 802; 87 
Mias. 850. 

To constitute prize-fighting there must 
be an expectation of reward to be gained 
by the contest or competition, either to be 
won from the contestant or to be other¬ 
wise awarded, and there must be an intent 
to inflict some degree of bodily harm on 
the contestant; 98 Mich. 578. 

Prize-fighting is unlawful; 1 Bish. Cr. 
law § 535 ; C. 4 M. 314 ; fighting with the 
fists is an assault and battery, though the 
parties agree thus to fight and have no ill- 


will toward each other ; Washb. Manual of 
Crim. Law ; it Is a breach of the peace ; 
PolL Torts 139 ; 9 C. A P. 214. 

If two persons go out to fight with their 
fists, by oonsent, and do fight with each 
other, each is guilty of an assault, although 
there is no danger or ill-will ; 119 Mass. 850, 
disagreeing with 1 Hill S. C. 10; it is no 
bar to an action for assault that the parties 
fought with each other by mutual consent, 
but suoh consent may be shown in mitiga¬ 
tion of the damages ; 33 lnd. 531 ; one may 
recover in an action fur assault ami battery, 
although he agreed to fight with liis adver¬ 
sary ; for such agreement to break the peace 
being void, the maxim volenti von fit in¬ 
juria does not apply ; 3 Jones N. C. 131; 
mere voluntary presence at a fight does 
not. as a matter of law, necessarily render 
persons so present guilty of an assault, as 
aiding and abetting in such fight; 8 Q. B. 
Div. 534 (4 C. & P. 537, distinguished); 
senxble, mere presence of a person at a prize¬ 
fight affords some evidence for the consid¬ 
eration of a jury of an aiding and abetting 
ia such fight; 8 Q. B. Div. 534. 

To constitute a prize-fight it is not essen¬ 
tial that the fight should be with the naked 
fist or hand, but the fact that a contest 
was had with gloved hands, as also the kind, 
size, weight, and other characteristics of 
the gloves so used, may be looked to in 
conneotion with the other evidence in the 
case in determining whether a contest was 
a prize-fight, or merely a sparring or box¬ 
ing exhibition without prize or reward to 
the victor ; 4 Ohio N. P. 81. 

Prize-fighting was not a distinct offence 
at common law and participants were in¬ 
dictable and punishable for assault, riot, or 
affray ; 8 Q. B. Div. 634 ; 3 C. & M. 814 ; 2 
C. <fe P. 234 ; 67 Miss. 850. 

A spectator at a sparring match is not 
particeps criminis; there is nothing unlaw¬ 
ful in sparring, unless the men fight until 
they are so weak that a dangerous fall is 
likely to be the result of the game. There¬ 
fore, except in the latter case, death caused 
by an injury received during a sparring 
match does not amount to manslaughter; 
10 Cox, C. C. 371. 

In Arkansas a court of equity has power 
to issue an injunction to restrain a prize¬ 
fight advertised to take place within its 
jurisdictional limits; 85 Am. Law Reg. A 
Rev. 100; 28 L. R. A. 727 ; in Indiana an 
injunction was granted at the suit of the 
state, upon the ground that a corporation 
was misusing its franchise and maintain¬ 
ing its property as a nuisance, although the 
act oomplained of was a crime; 143 lnd. 98. 

Consent to engage in a boxing match is 
not a defence to an indictment fora breach 
of the peace. It is for the jury to deter¬ 
mine from the nature of the contest 
whether it was a breach of the peace, under 
proper instructions as to what constitutes 
such a breach. 

Evidence is not admissible to prove that 
such matches are common and harmless 
amusements, practised in the colleges of 
this country, nor was there error in refus¬ 
ing to allow the jury to examine the box¬ 
ing gloves used by the respondent; 58 Vt. 
445. 

It is not necessary that an indictment 
aver that the fight took place in public ; 
nor that it contain averments which neg¬ 
ative the existence of matters mentioned 
in the proviso of § 6890 of the revised stat¬ 
utes ; 49 Ohio St. 117. 

An agreement to engage in a prize-fight 
is a conspiracy to commit a crime ; and the 
declarations of either party with reference 
to the common object, or in furtherance 
of the criminal design, while engaged in 
its prosecution, are competent evidence 
against the other, though the agreement 
was made through backers or other repre¬ 
sentatives of the principals and the latter 
were unknown to each other. Lettere 
written by one of the principals, while in 
training for the fight, describing what the 
fight is to be, stating when and where it is 
to occur, and requesting the presence of his 
friends and others thereat, are in further¬ 
ance of the unlawful enterprise, and ad¬ 
missible in evidence against the other ; 49 


Ohio St. 117. 

Whether a pugilistic encounter is a fight 
or boxing exhibition, is not a question upon 
which ex[>ert testimony ia admissible on 
the trial of an indictment for engaging in 
a prize-fight. The question must l>e de¬ 
cided by the jury upon the ovidence of 
what actually took place, under proper in¬ 
structions from the court, and not upon 
the opinions of professional pugilists, and 
others experienced in such combats, or the 
rules adopted by associations for conduct¬ 
ing such contests; 49 Ohio St. 117. 

Statutes prohibiting prize-fights have 
been passed in nearly all the states. That 
of Nevada (1897) alone need be set forth. 
Any inale person over twenty-one yeurs 
may procure a license for an exhibition in 
a public place for any contest or exhibi¬ 
tion with gloves between man and man 
for a wager or reward, and the weight of 
the gloves used shall not be less than four 
ounces. The sheriff of any county iu 
which such exhibition is to be held, shall 
issue a license therefor on payment to him 
of one thousand dollars. The licensee shall, 
ten hours before ai.y proposed contest, tile 
with the county clerk where such contest 
is to be held, a certificate in writing exe¬ 
cuted by two regular practising physicians 
of the state showing that, the contestants 
are in sound physical health and condi¬ 
tion. The exhibition shall be within an 
enclosure sufficient to exclude the view of 
the public not in attendance thereat; no 
intoxicating liquors of any kind shall be 
Bold or given away at or during the con¬ 
test upon the grounds or within the enclos¬ 
ure. A charge may be made for admis¬ 
sion. Any persons who shall participate 
in, conduct, or manage any glove contest 
contrary to the provisions of this act shall 
be guilty of a misdemeanor. 

What constitutes prize-fighting is a 
question of law ; but it is a term in com¬ 
mon use, and the very employment of the 
word indicates what is meant'; 96 Mich. 579. 

By statute it is even made criminal for 
inhabitants of a state by previous agree¬ 
ment to leave the state and engage in a 
fight outside of its limits ; 108 Mass. 302. 

See McClain, Cr. Law §§ 196, 249, 1013; 
1 Bish. Cr. Law 632-633; 6 L. Quart. 
Rev.UO. 

PRIZE PACKAGES. See Sales; 
Lottery. 

PRO BOKO PUBLICO. For the pub¬ 
lic good. 

PRO CONFE3SO (Lat. os confessed). 

In Equity Practice. A decree taken 
where the defendant has either never ap¬ 
peared in the suit, or, after having ap¬ 
peared, has neglected to answer. 1 Dan. 
Ch. Pr. 479 ; Ad. Eq., 8th ed. *328, 830, 374 ; 

1 Sm. Ch. Pr. 254. 

PRO CON3ILIO. For counsel given. 
An annuity pro con*ilio amounts to a con¬ 
dition. but in a feoffment or lease for life, 
etc., it is the consideration, and does not 
amount to a condition ; for the state of the 
land by the feoffment is executed, and the 
grant of the annuity is executory. Plowd. 
412. 

PRO OONVICTO (L. Lat.). As con¬ 
victed. 

PRO DEFECTU EXITUS, For, or 
in case of, default of issue. 2 Salk. 620. 

PRO DIGNTTATE REGALI. In 

consideration of the royal dignity. 1 Bla, 
Coni. 223. 

PRO EO QUOD (Lat.). In Pleading. 
For this that. This is a phrase of affirma¬ 
tion, and is sufficiently direct and positive 
for introducing a material averment. 1 
Saund. 117, n. 4; 2 Chit. PI. 369-393; 
Gould, PI. c. 3, § 34. 

PRO FALSO CLAMORS SUO, A 
nominal amercement of a plaintiff for hia 
false claim, which used to \>e inserted in a 
judgment for the defendant. 

PRO FORMA. As a matter of form. 

2 Kent 245. 

PRO HAO VICE (Lat.). For this oc- 
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cadion. 

PRO INDlVISO (Lat.). For an undi¬ 
vided part. The possession or occupation 
of lanas or tenements belonging to two or 
more persons, and where, consequently, 
neither knows his several portion till di¬ 
vided. Bract. I. 5. 

FRO INTERE8SE SUO (Lat ). Ac¬ 
cording to his interest. 

PRO L2E3IONE FIDEI. For breach 
of faith. 3 Bla. Com. 52. 

PRO LEGATO. As a legacy. 

PRO MAJORI CAUTELA. From 
greater caution. 

PRO NON 8CRIPTO. (Lat). As 
not written; as though it had not been 
written ; as never written. 

FRO PARTIBUS LIBER AND 18. 

An ancient w rit for partition of lands be¬ 
tween co-heirs. Reg. Orig. 318. 

PRO QUERENTE (Lat ). For the 
plaintiff ; usually abbreviated pro quer. 

PRO RATA (Lat ). According to the 
rate, proportion, or allowance. A creditor 
of an insolvent estate is to be paid pro rata 
with creditors of the same class. 

According to a certain rule or proportion. 
19 Am. L. Reg. N. B. 855, n. (U. a. D. C. 
Cal.). It is presumed to be used in that 
sense in a will; id. 

PRO RE NAT A (Lat.). For the oc¬ 
casion as it may arise. 

PRO SALUTE ANTMJE. For the 

good of his soul, 

PRO TANTO (Lat.). For so much. 
See 17 S. & R. 400. 

PRO TEMPORE. For the time being; 
temporary. 

PRO TOTO (Lat.). For the whole. 

PROAMITA (Lat.). A grandfather’s 
Bister ; a great aunt. Ainsworth, Diet. 

PRO A VIA (Lat.). A great-grand¬ 
mother. Ainsworth, Diet. 

PROAVUNCULUS (Lat.). A great¬ 
grandmother’s brother. Ainsworth, Diet. 

PROAVUS (Lat ). Great-grandfather. 
This term is employed in making genea¬ 
logical tables. 


for the seizure. If the seizure was-with¬ 
out probable cause, the party injured has 
his remedy at common law. See 7 Cra. 389; 

3 Wheat. 118; 9 id. 842; 18 Pet. 842 ; 8 How. 
197 ; 4 id. 261; 18 id. 498. 

PROBABLE EVIDENCE. Pres¬ 
umptive evidence is so called, from its 
foundation in probability. 

PROBABLE REASONING. Reason¬ 
ing founded ou the probability of the fact or 
proposition sought to be oroved or shown. 

PROBATE. Originally, relating to 
proof; afterwards, relating to the proof of 
wills. In American law, now a general 
name or term used to include all matters 
of which probate courts have jurisdiction. 
47 Minn. 575. 

PROBATE CODE. The body or sys¬ 
tem of law relating to the estates of de¬ 
ceased persons, and of persons under guard¬ 
ianship. 47 Minn. 575. 

PROBATE IN COMMON FORM. 

See Solemn Form. 

PROBATE COURT. See Court of 
Probate. 

PROBATE COURTS. See Courts or 
Probate, 

PROBATE DUTY. A tax laid by the 
government on the gross value of the per¬ 
sonal property of the deceased testator. 

This is a stamp duty payable (except 
where it is merged in estate duty) with 
certain unimportant exceptions, on all the 
personal property over the value of £100 in 
England of anyone in respect of whom a 
grant of probate or letters of administration 
should be obtained. Such personal property 
includes property appointed by will under a 
general power. It is not payable in respect 
of deaths since l6t August, 1894, upon any 
estate for which estate duty ( q. v.) is pay¬ 
able ; but it is still payable upon the per¬ 
sonal estates in England of persons domiciled 
abroad, inasmuch as no estate duty is pay¬ 
able thereon, and it therefore is not entirely 
superseded by estate duty. Like estate 
duty, it is payable on the total value of the 
property which is subject to it: but, unlike 
estate duty, it applies only to personalty. 
Byrne, bee Death Duties. 

PROBATE IN SOLEMN FORM. 

See Solemn Fot»m 


PROBABILITY. Likelihood; conso¬ 
nance to reason ; for example, there is a 
strong probability that a man of good moral 
character, and who has heretofore been re¬ 
markable for truth, will, when examined 
as a w itness under oath, tell the truth ; 
and, on the contrary, that a man who has 
been guilty of perjury will not, under the 
same circumstances, tell the truth: the 
former will, therefore, beentitled to credit, 
while the latter will not. 

PROBABLE. Having the appearance 
of truth ; appearing to be founded in rea¬ 
son. 

PROBABLE CAUSE. A reasonable 
ground of suspicion, supported by circum¬ 
stances sufficiently strong in themselves 
to warrant a cautious man in the belief 
that a person aooused is guilty of the of¬ 
fence with which he is charged. 53 N. Y. 
17 ; 109 Mo. 281 ; 83 Hun 623; id. 254 ; 1 
Colo. App. 297. 

Want of probable cause is one of the ele¬ 
ments required to support an action for 
malicious prosecution, which title Bee for 
a discussion of the subjeot. 

In extradition cases, probable cause is 
made out by proof furnishing good reason 
to believe that the criipo alleged has been 
committed by the person charged with 
having committed it; 161 U. 8. 502, See 
Extradition. 

In cases of municipal seizure for the 
breach of revenue, navigation and other 
laws, if the property seized is not con¬ 
demned, the party seizing is exempted 
from liability for such seizure if the court 
before which the cause is tried grants a 
certificate that there was probable cause 


PROBATE OF A WILL. The proof 
before an officer authorized by law that an 
instrument offered to be proved or regie- 
istered is the lost will and testament of the 
deceased person whose testamentary act it 
is alleged to be. 

Jui'isdiction. In England, the ecclesias¬ 
tical courts were the only tribunals in 
which, except by special prescription, the 
validity of wills of personal estate could be 
established or disputed. Hence in all 
courts, the seal of the ecclesiastical court 
is conclusive evidence of the factum of a 
will of personalty ; from which it follows 
that an executor cannoi assert or relY on 
his authority in any other court, without 
showing that he has previously established 
it in the spiritual court,—the usual proof of 
which is the production of a copy of the 
will by which he is appointed, certified un¬ 
der the seal of the ordinary. This is us¬ 
ually called the probate. The probate of 
a will is conclusive as to personalty ; but 
not as to realty, which can only be sett4ed 
by an issue out of chancery or a trial at 
law ; 4 Kent 510. 

The ecclesiastical courts had no juris¬ 
diction of devises of lands; and in a trial 
at common law or in equity the probate of 
a will is not admissible as evidence, but 
the original will must be produced, and 
proved the same as any other disputed 
instrument. This rule has been modified 
by statute in some of the United 8tates. 
In New York* the record, when the will is 
proved by the subscribing witnesses, is 
prima facie evidence, and provision is made 
for perpetuating the evidence. See la 
Johns. 192; 14 id. 407. In Massachusetts, 
North Carolina, and Michigan the probate 


is conclusive of its validity, and a will can¬ 
not be used in evidence till proved; 12 
Allen 1; 1 Gall. 692 ; 9 Mich. Comp. Laws 
(1871) 1375; Battle, Rev. 849. In Pennsyl¬ 
vania, the probate was held not conclusive 
as to lands, and, althongh not allowed by the 
register’s court, it might be read in evi¬ 
dence; 6 Rawle 80; but see 119 Pa. 138; but it 
becomes conclusive as to realty,unless with¬ 
in five years from probate those interested 
shall contest its validity. In South Caro¬ 
lina the will must be proved de novo in the 
court of common pleas, though allowed in 
the ordinary; 1 N. & M’C. 828. In New 
Jersey, probate is necessary, but it is not 
conclusive; 1 Penn. N. J. 42; except in 
actions not commenced within seven years 
from the probate; N. J. Rev. Stat. 1250. 
See Letters Testamentary. 

The effect of the probate in this coudtry, 
and the rules in regard to jurisdiction, are 
generally the same as in England ; but, as 
no ecclesiastical courts exist in the United 
States, probate is granted by some judicial 
officer, who perforins the part of the ordi¬ 
nary in England, but generally with more 
ample powers in relation to the administra¬ 
tion of the estate. See Surrogate ; Let¬ 
ters Testamentary. 

The proof of the will is a judicial pro¬ 
ceeding, and the probate a judicial act. 
The party propounding the instrument is 
termed the proponent, and the party dis¬ 
puting, the contestant. In England, proof 
ex parte was called probate in common 
form, and proof on notice to the next of 
kin, proof in solemn form. In the United 
States, generally speaking, proofs are not 
taken until citation or notico has been is¬ 
sued by the judge to all the parties interest¬ 
ed to attend. On the return of the citation, 
the witnesses are examined, and the trial 
proceeds before the court. If the judge, 
when both parties have been heard, decides 
in favor of the will, he admits it to pro¬ 
bate ; if against the will he rejects it. In 
Pennsylvania no citation is required. 

' More than one instrument may be proved; 
and where the contents of two or more in¬ 
struments are not wholly inconsistent with 
each other, they may all be admitted as to¬ 
gether constituting the last will and testa¬ 
ment of the deceased ; Will. Exec. *138. 

On the probate the alleged will may be 
contested on any ground tending to im¬ 
peach its validity ; as, that it was not exe¬ 
cuted in due form of law and according 
to the requisite statutory solemnities; that 
it was forged, or was revoked, or was pro¬ 
cured by force, fraud, misrepresentation, 
or undue influence over a weak mind, or 
that the testator was incompetent by rea¬ 
son of idiocy or lunacy. 

PROBATIO (Lot. from probare, to 
prove). Proof Probatio viva ; living proof ; 

J )roof by witnesses rita voce. BurrilT; Bract, 
ol. 400. 

PROBATION. The evidence which 
proves a thing. It is either by record, writ¬ 
ing, the party’s own oath, or the testimony 
of witnesses. Proof. It also signifies the 
time of a novitiate ; a trial. Nov. 5. 

PROBATION SYSTEM. A method 
of allowing a person convicted of a minor 
offense to go at large under suspension of 
sentence, but usually under the supervision 
of a probation officer. Stand. Diet. 

In England, under the Probation of 
Offenders Act, 1907, where a person is 
charged before a magistrate with a summary 
offense which is proved, or where a person is 
convicted on indictment, the magistrate may, 
instead of convicting, dismiss the charge or 
discharge the offender on recognisances (with 
or without sureties) for good behavior and 
to come up for judgment within three years, 
and the court before which the prisoner is 
convicted on indictment may discharge him 
on the like recognisances: but one of these 
courses is permissible only where it is con¬ 
sidered desirable, in view of the character, 
antecedents, age, health, or mental condition 
of the accused, or the trivial nature of the 
offense, or extenuating circumstances. The 
court may also order payment by the accused 
of the compensation to the extent of £10, or 
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any higher amount faxed by statute, And t he 
cost* of the proceedings. The recognisance 
may contain various conditions aimed at 
securing the good conduct of the offender. 
There may be unpointed probation officers, 
foe adult offenacn*. and also “children’s 
probation officers,” who keep in touch with 
offenders on probation. Where an offender 
fails to observe the conditions of his recog¬ 
nisance he mav be brought up and sentenced 
for the original offense. Byrne. 

PROBATIVE FACT. A fact which 
actually has the effect of proving a fact 
sought. 

P HOB A TOR. In Old Bngliflh Law. 

Strictly, an accomplice in felony who to 
save himself confessed the fact, and 
cltarged or accused any other as principal 
or accessary, against whom he was bound 
to make good his charge. It also signified 
an approver, or one who undertakes to 
prove a crime charged upon another. Ja¬ 
cob, Law Diet. 

PROBATORY TERM. In the Brit¬ 
ish courts of admiralty, after the issue is 
formed between the parties, a time for 
taking the testimony is assigned. This is 
called a probatory term. 

This term is common to both parties, 
and either party may examine his wit¬ 
nesses. When good cause is shown, the 
term will be enlarged. 2 Brown, Civ. Law- 
418 ; Dunlop, Adm. Pr. 217. 

FROBI ET LEGALES HOMINES 

(Lat.). Good and lawful men; persons 
competent in point of law to serve on juries. 
Cro. Eliz. 654, 751 ; Cro. Jar. 635; Mart. & 
V. 147 ; Hard. 63; Bac. Abr. Juries (A). 

PROCEDENDO (Lat.). In Practice* 

A writ which issues where an action is re¬ 
moved from an inferior to a superior juris¬ 
diction by habeas corpus , certiorari, or writ 
of privilege, and it does not appear to such 
superior court that the suggestion upon 
which the cause has been removed is suf¬ 
ficiently proved ; in which case the super¬ 
ior court by this writ, remits the cuuse to 
the court from whence it came, command¬ 
ing the inferior court to proceed to the 
final hearing and determination of the 
same. See 2 W. Bla. 1060 ; 6 Term 365 ; 
52 Conn. 166. 

A prerogative writ which issues (1) when 
the judge of an inferior court delays the 
parties to a proceeding before him, by not 
giving judgment for one side or the ether, 
when he ought to do so ; or (2) when a cause 
has been removed from an inferior court to 
a superior court improperly or on insufficient 
grounds, and the superior court thinks fit to 
remit or remove it back to the inferior court. 
In the former class of cases, the writ of 
mandamus ( q. v.) is more frequently used. 
Byrne. 

PROCEDURE. The methods of con¬ 
ducting litigation and judicial proceed¬ 
ings. 

It might be termed, by way of illustra¬ 
tion. the mechanism of the law', as distin¬ 
guished from jurisprudence, which is the 
science of the law. 

The term is so broad in its signification 
that it is seldom employed in our books as 
a term of art. It includes in its meaning 
w-hatever is embraced by the three techni¬ 
cal terms, pleading, evidence, and practice, 
And practice in this sense means those 
legal rules which direct the course of pro¬ 
ceeding to bring parties into the court and 
the course of the court after they are 
brought in ; and evidence as a pert of pro¬ 
cedure signifies those rules of law where¬ 
by we determine wliat testimony i 9 to be 
admitted and what rejected in each case, 
and what is the weight to be given to the 
testimony admitted. Bish. Cr. Proc. 6 2 ; 
107 U. S. 231. See 5 Ind, App. 95. 

The term is, with respect to its present 
use, rather a modern one. Recently the 
supreme court of the United States com¬ 
mented on the fact tliat it was unable to 
find anywhere a satisfactory definition of 
it. Apart from observations of the moet 
general character the subject is one which 


does not admit of distinct or detailed treat¬ 
ment under this title. It includes nil the 
practical titles of the law to which refer¬ 
ence should be had, with respect to nny 
particular matter, as they are separately 
treated in this work. 


Probably the most salient fact with re¬ 
spect to legal procedure in civil cases is 
the modern tendency in England and the 
United States to obliterate technical dis¬ 
tinctions between law and equity and to 
authorize the enforcement of equitable 
remedies, as well in courts of law as of 
chancery. But with respect to this ten¬ 
dency it ha 9 been very justly said that: 

" Although, under modern systems, 
courts of law may enforce equitable rights, 
the proof must agree with the pleadings, 
and the relief granted must be within the 
prayer for relief and the grounds relied 
on.” 70 Fed. Rep. 949. 

Another feature of modern thought on 
the subject of procedure is the controversy 
between the advocates of common-law 

E ractice and that under codes, which will 
e found discussed at length under the ti¬ 
tles Code and Common Law, respectively. 
S-„‘e also Clarke, The Science of Law and 
Law-Making. 

In England the last quarter of the cen¬ 
tury has witnessed the mo9t radical change 
in procedure as the result of the Judica¬ 
ture Acts, which title see. Under the 
changes thus introduced, where one for¬ 
merly, in seeking relief from judicial trib¬ 
unals, was obliged to use different forms 
of procedure in different courts, these acts, 
and the rules made pursuant to them, 
“ have to a very large extent introduced 
uniformity in this respect into the practice 
of the different divisions of the court.” 1 
Brett, Com. 336. 

In criminal procedure there is a strong 
tendency indicated towards simplification 
and expedition. The most notable ten¬ 
dency of a general character is that to¬ 
wards the abolition or modification of the 
grand jury system, as to which see that 
title. Very recently vital and comprehen¬ 
sive changes have been made in the crim¬ 
inal procedure of France relating to the 
preliminary examination of accused per¬ 
sons. See Juqe DTnstructio.n. 

A new criminal code, notable both as to 
the changes introduced and the care with 
which it was prepared, went into effect in 
Italy in 1890, a careful analysis of which 
wfll be found in 35 Am. L. Reg. n. s. 696. 
In Great Britain the criminal procedure of 
Scotland is very different from that of 
England notwithstanding the union, and a 
carefully detailel account of it may be 
found in 35 Am. L. Reg. n. s. 619. 

In a case defining the functions and au¬ 
thority of a prosecuting attorney and his 
right to enter a nolle prosequi after con¬ 
viction, the supreme court of Louisiana, in 
a very able opinion, directed attention to 
some differences between the criminal pro¬ 
cedure of that state and that of England 
and the states whicli follow English pre¬ 
cedence. The great power given to the 
prosecuting officer under the common law 
is greatly diminished in that state, and the 
court concludes its examination of the 
subject by the statement that: 

" First. The inauguration or prelimi¬ 
nary stage, when the prosecuting officer 
has absolute control of his indictments. 

“Second. The trial of the cause, and 
its incidents, during which the court has 
control and the power of the prosecuting 
officer is suspended. 

“Third. The period between the ver¬ 
dict of the jury and the sentence of the 


court, when the pardoning power comes 
into operation.” 48 La. Aim. 109, 144. 

See PobtclaTIO. 


PROCEDURE ACTS. Three acts ol 
parliament passed in 1852, 1854, and 16G0, 
ior the amendment of procedure at com¬ 
mon law. Moz. & W. They have been 

» superseded by the Judicature Acta 
and 1870. See Judicature Acts. 


PROCEEDING.* In its general ac¬ 
ceptation, the form in which actions are to 
be brought and defended, the manner of 


intervening in suits, of conducting them, 
the mode of deciding them, of opposing 
judgments, and of executing. It includes 
certified copies of pleadings on which the 
case was tried. 63 N. W. Rep, (Neb.) 
1084. 

Ordinary proceedings intend the regular 
and usual mode of carrying on a suit by 
due course at common law. 

Summary proceedings are those where 
the matter in dispute is decided without 
the intervention of a jury ; these must be 
authorized by the legislature, except, per¬ 
haps, in case9 of contempt, for such pro¬ 
ceedings are unknown to the common law. 

In 81 Fed. Rep. 830 the question was sug¬ 
gested whether proceedings before pension 
commissioners are judicial proceedings 
within the meaning of R. S. £ 860, which 
provides that evidence obtained from a 
party or witness shall not be used against 
him in any criminal proceeding. The 
court passed the question without deciding 
it, though apparently inclined to the af¬ 
firmative. 

In Louisiana there is a third kind of pro¬ 
ceeding, known by the name of executory 
process (q. v.). 

In New York the code of practice divides 
remedies into actions and special proceed¬ 
ings. An action is an ordinary proceeding 
in a court of justice, by which one party 
prosecutes another party for the enforce¬ 
ment or protection of a right, the redress 
or prevention of a wrong, or the punish¬ 
ment of a public offence. Every other 
remedy is a Bpecial proceeding. 

The examination of a witness l>efore a 
grand jury is a “proceeding” within the 
meaning of the proviso to the general appro¬ 
priation act of 11)03, that no person shall be 
prosecuted on account of anything which he 
may testify in any proceeding under the 
Anti-trust I<aw. The word should receive 
as wide a construction as is necessary to pro¬ 
tect the witness in hia disclosures. 201 
U. S. 43. 

See Collateral Proceeding. 

PROCEEDS. Money or articles of 
value arising or obtained from the sale of 
property. Goods purchased with money 
arising from the sale of other goods, or ob¬ 
tained on their credit, are proceeds of Buch 
goods. 2 Pars. Marit. L. 261; Bened. Adm. 
200. See 61 Hun 372. The sum, amount, 
or value of goods sold, or converted into 
money. Whart. Diet. Proceeds does not 
mean necessarily money ; 101 U. S. 380. 

FROCERES (Lat.). The name by 
which the chief magistrates in cities were 
formerly known. St. Armand, Hist. Eq. 88. 

PROCTES-VERBAL. In French 
Law. A true relation in writing in due 
form of law, of what has been done and 
6aid verbally in the presence of a public 
officer, and what he himself does upon the 
occasion. It is a species of inquisition of 
office. 

The proris-verbal should be dated, con¬ 
tain the name, qualities, and residence of 
the public functionary who makes it, the 
cause of complaint, the facts tending to 
prove the existence of the crime, that 
which serves to substantiate the charge, 
point out its nature, the time, the place, 
the circumstances, state the proofs and 
presumptions, describe the place,—in a 
word, everything calculated to ascertain 
the truth. It must be signed by the of¬ 
ficer, Dalloz, Diet. See Juqe Destruc¬ 
tion. 

PROCESS. In Praotioe. The means 
of compelling a defendant to appear in 
court, after suing out the original writ, in 
civil, and after indictment, in criminal, 
cases. 

The method taken by law to compel a 
compliance with the original writ or com¬ 
mands of the court. 

A writ, warrant, subpoena, or other 
formal writing issued by authority of law ; 
also the means of accomplishing an end, 
Including judicial proceedings ; 841a. 567 ; 
the means or method pointed out by a stat¬ 
ute, or used to acquire jurisdiction of the 



FROCKSS OF INTERPLEADER 


988 


defendants, whether by writ or notice. 
108 Mo. 588. 

In civil causes, in all xeal actions and for 
Injuries not committed against the peace, 
the first step was a summons, which was 
served in personal actions by two persons 
called summonera, in real actions by erect¬ 
ing a white stick or wand on the defend¬ 
ant's grounds. If this summons was dis¬ 
regarded, the next step was an attachment 
of the goods of the defendant, and in case 
of trespasses the attachment issued at once 
without a summons. If the attachment 
failed, a distringas issued, which was con¬ 
tinued till he appeared. Here process 
ended in injuries not committed with force. 
In case of such injuries, an arrest of the 
person was provided for. See Arrest. In 
modern practice Borne of these steps are 
omitted ; but the practice of the different 
states is too various to admit of tracing 
here the differences which have resulted 
from retaining different steps of the pro* 
cess. 

In the English law, process in civil causes 
is called original process, when it is founded 
upon the original writ; and also to distin¬ 
guish it from mesne or intermediate pro¬ 
cess, which issues pending the suit, upon 
some collateral interlocutory matter, as. to 
summon juries, witnesses, and the like ; 
mesne process is also sometimes put in con¬ 
tradistinction to final process, or process of 
execution ; and then it signifies all process 
which intervenes between the beginning 
and end of a suit. 3 Bla. Com. 279. See 
Reoular Process : Obstructing Process. 

No court can, at common law, exercise 
jurisdiction over a party unless lie is served 
with the process within the territorial 
jurisdiction of the court, or voluntarily 
appears ; 149 U. S. 194. See Jurisdiction. 

As to the grant of letters patent for a 
process, see Patent. See original Process, 
Judicial Process. 

PROCESS OP INTERPLEADER. 

See Interpleader. 

PROCESS OF LAW. See Due Pro¬ 
cess op Law. 

PROCESSION. A peaceable proces¬ 
sion in the streets of a town, if lawful, and 
the streets are not obstructed more than 
is ordinarily the case under such circum¬ 
stances, is not an indictable offence on the 
part of those composing it. 72 N. C. 25. 

The peaceable procession in the streets 
of a religious body, known as the Salvation 
Army, has been held lawful, although the 
members were aware of the lawless inten¬ 
tion of their opponents to make it tl>e 
occasion of a riot; 26 8ol. Joum. 505. See 
26 Alb. L. J. 22. 

PROCESSIONING}. A term used to 
denote the manner of ascertaining the 
boundaries of land, as provided for by the 
laws of that state. 1 Tenn. Comp. Stat. 
8 2020. The term is also used in North 
Carolina and Georgia. 3 Murph. 504 ; 3 
Dev. 268 ; 79 Ga. 406. 

FROCESSUM CONTTNUANDO. A 

writ for the continuation of process after 
the death of the chief justice or other 
justices in the commission of oyer and 
terminer. Reg. Orig. 128. 


PROCHEIN (L. Fr.). Next. A term 
somewhat used in modern law, and more 
frequently in the old law; as, prochein 
ami, prochein cousin. Co. Litt. 10. 

PROCHEIN AMI (L. Fr.; spelled 
also, prochein amy and prochain amy). 
Next friend (q. v.). 

PROCLAMATION. The act of caus¬ 
ing some state matters to be published or 
made generally known. A written or 
printed document in which are contained 
such matters, issued by proper authority : 
as, the president’s proclamation, the gov¬ 
ernor’s, the mayor's proclamation. Also 
used to express the public nomination 
made of any one to a high office : as, such 
& prince was proclaimed emperor. 

The president’s proclamation may give 
foroe to a law, when authorized by con¬ 


gress ; as. If congress were to pass an act, 
which should take effect upon the happen¬ 
ing of a contingent event, which whs to be 
declared by the president by proclamation 
to have happened, in this case the procla¬ 
mation would give the act the force of 
law, which till then it wanted. How far 
a proclamation is evidence of facts, see 
Bac. Abr. Evidence (F); Bull. N. P. 220; 
12 Mod. 216; 8 How. St. Tr. 212; 4Maule 
& S. 546 ; 2 Camp. 44 ; Dane, Abr. ch. 90, 
a. 2. 8, 4; 6 Ill. 577 ; Brooke, Abr. The 
public proclamation of pardon and am¬ 
nesty has the force of public lnw. of 
which oourts and officers will take notice 
though not specially pleaded; 145 U. S. 
546. Courts take judical notice of official 
proclamations and messages of the gov¬ 
ernor of t he state ; 110 Mo. 2§0... 

On the breaking out of war it is usual 
for a nation to issue a proclamation an¬ 
nouncing the existence of hostilities. See 
Manifesto; War. 

In Practice. The declaration made by 
the crier, by authority of the court, that 
something is about to be done. 

It usually commences with the French 
word Oyez t do you hear, in order to attract 
attention : it is particularly used on the 
opening of the court, and at its adjourn¬ 
ment ; it is also frequently employed to 
disci Large persons who have been accused 
of crimes or misdemeanors. 

PROCLAMATION OF EMANCI¬ 
PATION. See Bondage. 

PROCLAMATION OF EXI¬ 
GENTS. In Old English Practice. On 
awarding an exigent , in order to outlawry, 
a writ of proclamation issued to the sheriff 
of the county where the party dwelt, to 
.make three proclamations for the defend¬ 
ant to yield himself or be outlawed. 

PROCLAMATION OF A FINE. 

The proclamation of a fine was a notice, 
openly and solemnly given at all the assizes 
held in the county where the lands lay. 
It was made within one year after engross¬ 
ing the fine ; and anciently consisted in tlie 
fine as expressed being openly read in 
court sixteen times,—four times in the 
term in which it was made, and four times 
in each of the three succeeding terms. 
This, however, was afterwards reduced to 
one reading in each term. These proclam¬ 
ations were upon transcripts of the fine, 
sent by the justices of the common pleas 
to the justices of assize and the justices of 
the peace. Abb. Law Diet. See 2 Bla. 
Com. 352. 

PROCLAMATION OF REBEL¬ 
LION. In Old English Practice. 
When a party neglected to appear upon a 
subpoena, or an attachment in chancery, a 
writ bearing this name issued ; and, if he 
did not surrender himself by the day as¬ 
signed, he was reputed and declared a 
rebel. 

PROQLAMATOR. An officer of the 
English court of common pleas. 

PROCREATION. The generation of 
children : it is an act authorized by the 
law of nature. One of the principal ends 
of marriage is the procreation of children. 
Inst. tit. 2, in pr. 

PROCTOR. One appointed to manage 
the affairs of another or represent him in 
judgment. The authority was in writing 
under the hand of the principal and was 
called a proxy. 

One who is employed to manage for an¬ 
other proceedings in admiralty and eccle¬ 
siastical causes. 

A proctor, Btrictly speaking, conducts 
the proceeding out of court, as an English 
'solicitor does in common-law courts; while 
the advocate conducts those in court. But 
in this country the distinction is not ob¬ 
served. A proctor is properly appointed 
in writing, but not necessarily so. Until 
final decree, he has entire control of the 
cause; but after decree he has no power 
except to enforce it. See Bened. 4 Adm. § 
334; W. Rob. 835. The fees of proctors 
are fixed by R. S. §§ 838-829 ; but fees not 


in the statute may be allowed in special 
cases ; 7 Fed. Rep. 246 ; 25 id. 672. 

In England under the judicature acta 
proctors may practise in all divisions of 
the supreme court of judicature. 

One of the representatives of the clergy 
in the convocations of the two provinces 
of Canterbury and York in the church of 
England. 

An official in a university whose func¬ 
tion it is to see that good order is kept. 

See Queen’s Proctor. 

PROCURATION. In Civil Law. 
The act by which one person gives power 
to another to act in his place, as he could 
do himself. A letter of attorney. 

An express procuration is one made by 
the express consent of the parties. An 
implied or tacit procuration takes place 
when an individual sues another managing 
his affairs and does not interfere to prevent 
it. Dig. 17.1. 6. 2 ; 50. 17. 60 ; Code 7. 32. 2. 

Procurations are also divided into those 
which containabsolute power, or a general 
authority, and thoee which give only a 
limited power. Dig. 3. 3. 58 ; 17. 1. 60. 4. 

Procurations are ended in three ways: 
first, by the revocation of the authority ; 
second, by the death of one of the parties ; 
third, by the renunciation of the manda¬ 
tory, when it is made in proper time and 
place and it can be done without injury to 
the person who gave it. Inst. 3. 27 ; Dig. 
17.1 ; Code 4, 35. See Authority ; Letter 
of Attorney ; Mandate ; Per Proc. 

PROCURATIONS. In Ecclesias¬ 
tical Law. Certain suras of money which 
parish pri \sts pay yearly to the bishops or 
archdeacons, rations visit at ionis. Dig. 3. 
39. 25 ; Ayliffe, Parerg. 429 ; 17 Viner, Abr. 
544. 

PROCURATOR. In Civil Law. A 
proctor ; a person who acts for another by 
virtue of a procuration. Pi'ocurator e«f, 
qui aliena negotia mandata Domini ad- 
ministrat. Dig. 3. 3. 1. See Attorney ; 
Authority, Foreign Minister. 

PROCURATOR FISCAL. In 
Scotch Law. A public prosecutor. Bell, 
Diet. 

PROCURATOR LITIS (Lat.). In 
Civil Law. One who by command of 
another institutes and carries on for him 
a suit. Vicat, Voc. Jur. Procurator is 
properly used of the attorney of actor (the 
plaintiff), defensor of the attorney of reus 
(the defendant). It is distinguished from 
advocatus, who was one who undertook the 
defence of persons, not things, and who 
was generally the patron of the person 
whose defence he prepared, the person 
himself speaking it. It is also distinguished 
from cognitor who conducted the cause in 
the presence of his principal, and generally 
in cases of citizenship; whereas the pro¬ 
curator conducted the cause in the absence 
of iiis principal. Calvinus, Lex. 

PROCURATOR IN REM SUAM. 
In Scotch Law. A term which imports 
that one is acting as attorney as to his own 
property. When an assignment of a thing 
is made, as a debt, and a procuration or 
power of attorney is given to the assignee 
to receive the same, he is in such case pro¬ 
curator in rent suam. 8 Stair, Inst. 1. 2. 3. 
etc. ; Erskine, Inst. 3. 5. 2 ; Bell, Diet. 

PROCURATORIUM (Lat.). The 
proxy or instrument by which a procto/ is 
constituted and appointed. 

PRGCURATORY OF RESIGNA¬ 
TION. A proceeding by which the vassal 
authorized the return of the fee to his 
superior. Bell, Diet. 

PROCURE- To contrive, effect, or 
bring about; to cause. 23 Neb. 45. 

There is a clear legal distinction be¬ 
tween proouring an act to be done and 
suffering it to be done. 2 Ben. 196. 

PROCURE UR DR LA BEPUBLI- 
QUE. The name of an officer charged 
with the prosecution of crimes under the 
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French procedure, corresponding to the 
pnwecuting attorney in the United States. 

See JVGB lVlNSTRUCTlON. 

PROCURING CAUSE OF THE 
SALE. Whore (ho owner of property puts 
it in tho hands of a real estate agent for solo 
and tho agent finds a purr baser. but tho 
contemplated pure baser and tho owner can¬ 
not agree on terms, and the owner, with a 
view of avoiding the agent’s rom mission, 
withdraws the pro|X'rty from the hands of 
the agent without his const'lit and breaka 
ofT the negotiations with the purchaser, but 
thereafter sells the property to the purchaser 
brought to his attention by the agent, or to 
a (hint person who ho knows is acting for 
him. tho agent should be treated as the 
"procuring cause of tho sale" and entitled 
to his commission. 161 Kv, 517, 171 S. W. 
153. 
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HOMMES. 

PRODIGAL. In Civil Law. A per- 
tnn who. though of full age, is incapable 
of managing his affairs, ana of the obliga¬ 
tions which Attend them, in consequence 
of his bad oonduct, and for whom a curator 
la therefore appointed. 

PRODIGUS. In the Roman law, 

a spendthrift whose extravagance was such 
as to render him incapable of managing his 
own affairs, and to require the appointment 
of a guardian of his estate for his protection. 

R. <& L. Diet. 

FRODITORIE (Law Lat.). Treason¬ 
ably. This is a technical word former¬ 
ly used in indictments for treason, when 
they were written in Latin. Tomlins. 

PRODUCE. The product of natural 
growth, labor, or capital. The produce of 
a farm has been held not to include beef 
raised and killed thereou; 6 W. & S. 260 ; 
and yearly produce of a farm is held to be ■ 
confined to orops gathered annually; 19 
Conn. 513. 1 afle 


PRODUCE BROKER. A person oc¬ 
cupied in buying and selling agricultural 
or farm products. I Abb. 470. See 
Broker ; Commission Merchant ; Factor. 

PRO DU CENT. In Ecclesiastical 
Law. He who produces a witness to b* 
examined. 

PRODUCING BOOKS. See Cor¬ 
poration. 

PRODUCTION. That which is pro¬ 
duced or made product; fruit of labor; as 
the productions of the earth, comprehend¬ 
ing all vegetables and fruits; the produc¬ 
tions of intellect, or genius, as poems arwl 
prose compositions; the productions of 
art, as manufactures of every kind. 27 
Ark. 567- 

PRODUCTION OF DOCUMENTS. 

Where there is an issue either direct or 
collateral on the forgery of papers, courts 
of equity or law will compel their produo* 
tion for inspection in advance of trial. A 
party to an action at law may, before 
trial, maintain a bill for discovery of let¬ 
ters relied on by the other party to the suit 
and alleged to have been written by the 
plaintiff in the bill, but which the plaintiff 
alleges are forgeries. The production of 
private writings in which another person 
has an interest may be had by a hih of dis¬ 
covery in proper cases, or in trials at law 
by an order for inspection, a notice to pro¬ 
duce or a writ of subpoena duces tecum. 

The order for inspection, though now 
provided for by statute in most states, was 
within the practice of the English com¬ 
mon-law courts at an early date. It is re¬ 
sorted to where documents in the posses¬ 
sion of the other party are required for use 


2 Cr .& M. 456 : 0 B. & 8. 880 ; 1 App. Div! 
N. Y. 136 ; but an order requiring a pros¬ 
pective defendant to produce books at an 
examination bv plaintiff to enable the lat¬ 
ter to prepare his complaint is erroneous; 


81 Hun 490. Where there was but one 
copy of an Agreement between two per¬ 
sons, he who retained it would be com¬ 
pelled to produce it for the inspection of 
the other who might also take a copy of it, 
as, in the case of a partnership agreement; 
1 BroJ. & B. 318; or a lease ; 4 Taunt. 
066 ; or plans constituting part of an agree¬ 
ment sued on ; 70 Fed. Rep. 337. 

The practice was originally confined to 
cases in w hich there was but one copy, 
but it was speedily extended to uny case in 
which the parties seeking An inspection 
have an interest in the document; 8 C. B, 
N. B. 017 ; nor was it necessary that it 
should be a single paper, but it extended to 
correspondence, as, a letter accepting an 
oral offer; id. An order for inspection 
might also be obtained by a defendant who 
suggested the alteration or forgery of the 
document which formed the cause of ac¬ 
tion ; 2 Man. & G. 758. In such a case it 
was usual and proper for the Application to 
be founded on an affidavit attacking the 
genuineness of the paper ; 3 Cow*. 17. 

The right of inspection is confined to 
documents supporting the case of the party 
applying for it and does not extend to 
those which support the case of his oppo¬ 
nent ; 1 Myl. & K. 88 ; 4 Ves. 66 ; 8 Eng. 
Rul. Cas. 712, and notes ; nor can the right 
be used for the purpose of finding out the 
case of the other party ; 9 C. B. N. 8. 679; 
[1897] 2 Q. B. 02 ; or where the books ap¬ 
plied for contain entries of a confidential, 
privileged nature, not relative to the ac¬ 
tion. and the legitimate information from 
them can be obtained atthetriftl. And they 
are in possession of the plaintiff and can be 
produced under subncenA; 20 App. Div. 
N. Y. 330 ; and in a libel suit an oraer will 
not be made for the production of the orig¬ 
inal manuscript where the publication is 
admitted: [1897] 2 Q. B. 188; [1895] 2 Q. 
B. 148. If, nowever, the party is entitled 
to tfee production of the document as be¬ 
ing applicable to his case, his right is un¬ 
affected by the circumstance that it dis¬ 
closes the case of his opponent; id. ; or thiit 
it is evidence for the other party's case 
also; 180 Pa. 14. 

The right of common-law courts to order 
an inspection was established in England 
by stat. 14 & 15 Viet. c. 99, § 6, whi<m au¬ 
thorized the exercise of the power where 
an action was pending, ana documents 
were in the control , of the other party, of 
which by a bill of discovery the inspection 
could be secured. In the United States 
prior to the statutes of the same character 
which were passed in most states, the 
courts were indisposed to assume the 
power; 6Co.v. 0J ; and resort was more 
frequently had to a bill of discovery, the 
use of which is now usually unnecessary 
except in special cases. There is no fed¬ 
eral statute definitely applying to the sub¬ 
ject, though Rev. Stat. £§ 724, 858, 914, 
provide for the production of documents 
at the trial and in those courts therefore 
to secure an inspection before the trial a 
bill of discovery must still be resorted to. 
At least it would appear that the weight of 
the earlier authorities confines production 
under the section cited to the trial; 23 
Fed. Rep. 82 ; 32 id. 743 ; contra, 9 id. 577 ; 
07 id, 18. See, also, 1 Fost. Fed. Pr. § 267. 

As to notice to produce and subpoena 
dunes tecum, see those titles. 

Public documents are (subject to the gen¬ 
eral rule that their inspection will not be 
ordered where it would be detrimental to 
the public interest; 3 Tayl. Ev., 9th ed. § 
1483 ; l Grtfenl. Ev. §§ 251, 470. As to the 
right of inspection or public records gen¬ 
erally, see Records. 

It nas been held that corporation books 
are not open to the inspection of strangers; 
8 Term 590 ; 8B.&C. 375; 44 Barb. 64 ; 
or in a litigation to which the corporation 
U not a party; 35 Fed. Rep. 15; confra, 15 
id. 716 ; but its members or stock holders or 
officers always have the right of inspec¬ 
tion and production in their interest; 8 
Piok. 108 ; 70 N. Y. 220 ; 103 Pa. Ill ; 40 
N. J. Eq. 892 ; 28 La. Ann. 204 ; 08 Vt. 519. 

An objection to the production of docu¬ 
ments on the ground that they may tend 


to criminate the party ordered to produce 
them must be taken only to the production 
of the documents alleged to have that effect 
and not to the order; [18971 2 Q. B. 124 
A person who has obtained an order for 
inspection of books cannot have irrelevant 
parts kept concealed during the whole liti¬ 
gation or unsealed and reseated on oath 
from time to time as'the books are required 
in business, so as to cause interruption of 
it; it is sufficient if irrelevant entries are 
ooyered, during the actual inspection, 
with the affidavit of the person producing 
them that nothing material has been oov- 
ered ; [1897] 1 Oh. 761. 

The provisions for production and in¬ 
spection of documents in the New Jersey 
common-law practice act are held to apply 
to the court of chancery : 88 Atl. Rep. 
(N. J.) 864. An order for production will 
be refused where the party applying re¬ 
fuses to state how the papers in question 
are material ; 25 S. E. Hep. (Ga.) 31. 

Too great generality in the application 
for production of books is cured Dy psrtic- 
ulariring books in the order; 12 Misc. 
Rep. 3. 

See Notice to Produce Papers ; Sub* 
pckna Ducrs Tecum ; Profert ln (Juiua. 

PRODUCTION OF SUIT (pro- 
ductio sectce). The concluding clause of 
all declarations is, “and thereupon lie 
brings his suit.” In old pleading, this re¬ 
ferred to the production by the plaintiff of 
bis secta or suit, i. e. persons prepared to 
confirm what he had stated in the declara¬ 
tion. The phrase hoe remained ; but the 

g ractic© from which it arose is obsolete ; 8 
Ha. Com. 295 ; Steph. PI., Andr. ed. § 220. 

PROFANE. That which has not been 
consecrated. By a profane place is under¬ 
stood one which is neither sscred, nor 
sanctified, nor religious. Dig. 11. 7. 2. 4. 

PROFANELY. In a profane manner. 
In an indictment, under tne act of Assem¬ 
bly of Pennsylvania, against profanity, it 
is requisite that the words should be laid 
to have been spoken profanely, il S. & R. 
394. See Blasphemy. 

PfiOFANENESS, PROFANITY. 

In Criminal Law. A disrespect to the 
name of God or His divine providence. 
This is variously punished by statute in the 
several Btates. See Cooley, Const. Lim., 2d 
ed. 580. See Blasphemy. 

PROFECTITUS (Lat.). In Civil 
Law. That which descends to us from 
our ascendants. Dig. 23. 3. 5. 

PROFER. An offer or proffer. 

PROFERT IN CURIA (Lat. he pro¬ 
duces in court: sometime* written profei't 
in curiarti, with the same meaning). In 
Pleading. A declaration on the record 
that a party produces the deed under which 
he makes title in court. In ancient prac¬ 
tice, the deed itself was actually produced ; 
in modern times, the allegation only is 
made in the declaration, and tire deed is 
then constructively in possession of the 
court ; 8 Salk. 119; G M. & G. 277 ; 11 Md. 
322 ; 67 Fed. Rep. 507. 

Profert is, in general, necessary when 
either 1 party pleads* a deed and claims 
rights under it, whether plaintiff ; 2 Dutch. 
298 ; or defendant; 17 Ark. 279 ; to enable 
the oourt to inspect and construe the in¬ 
strument pleaded, and to entitle the ad¬ 
verse party to oyer thereof ; 10 Co. 92 b ; 
1 Chitty. PI. 414; 1 Archb. Pr. 164 ; Andr. 
Steph. PI. 160; and is not necessary when 


the party pleads it without making title 
under it; Gould, PI. c. 7, p. 2, § 47. But a 
party who is actually or presumptively un¬ 
able to produce a deed may plead it with¬ 
out profert. as in suit by a stranger : Com. 
Dig. Pleader , O 8; Cro. Jac. 217; Cro. 
Car. 441; or one claiming title by opera¬ 
tion of law; Co. Litt. 225; Bac. Abr. 
Pleas (I 12) ; 5 Co. 75; or where the deed 
is in the possession of the adverse party 
or is lost. In all these oases the special 
facts must be shown, to excuse the want 
of profert. See Gould, PI. o. 8, p. 2; 
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Lawes, PL 06 ; 1 Saund 9 a. Profert and 
oyer are abolished in England by the Com* 
mon Law Procedure Act, 15 & 10 Viet, 
c. 70 ; and a provision exists, 14 & 15 Viet, 
c. 99, for allowing inspection of all docu¬ 
ments in tho possession or under the 
control of the party against whom the 
inspection is asked. See 25 E. L. & E. 304. 
In many of the states of the United States 
profert has been abolished, and in some 
instances the instrument must be set forth 
In the pleading of the party relying upon 
it. The operation of prorert ana oyer, 
where allowed, is to make the deed a part 
of the pleadings of the party producing it; 
11 Md. 322 ; 3 Cra. 234. See 7 Cra. 170; 
Production of Documents. 

PROFESSION. A public declaration 
respecting something. Code 10. 41.0. A 
state, art, or mystery : as, the legal profes¬ 
sion. Dig. 1. 18. 0. 4 ; Domat, Dr. rub. 1. 
1, t. 9, s. 1, n. 7. 

In Ecclesiastical Law. The act of en¬ 
tering into a religious order. See 17 Viner, 
Abr. 545. 

The term professions in a statute laying 
a tax includes lawyers; 59 Ga. 187. See 
41 Mich. 155 ; 19 id. 217. 

PROFESSIONAL ETHICS. See 

Ethics, Legal. 

PROFIT A PRENDRE. The right 
to take soil, gravel, minerals, and the like 
from the land of another. An interest in 
the estate. 49 Fed. Rep. 549; Washb. 
Easem. 11. This right may be the subject 
of a separate grant; 85 Me. 448. Tt is an 
interest in the estate ; 22 Wend. 425; 70 
N. Y. 419. 

Profit & prendre is a peculiar species of 
easements. It's “ the right to take some¬ 
thing which is the produce of the land.” 
It is in its nature an incorporeal right in¬ 
capable of livery, though it 19 imposed upon 
corporeal or tangible property. It may be 
appurtenant to a dominant tenement, in 
the nature of an easement, or it may be a 
right in gross. It may be held apart from 
the possession of land, and differs therein 
from an eaaement, which requires a domi¬ 
nant tenement for its existence. When 
attached to other land it is in the nature 
of an easement: when not so attached it 
cannot properly bo said to be an easement, 
but is an interest or estate in the land 
itself. JoneSt Easements § 49. 

The right oan be acquired only by grant 
or prescription. Such a right in the soil 
of another cannot be claimed by custom. 
Thus a claim by the inhabitants of a town¬ 
ship upon the Land of another to take sand, 
etc., from the seashore, is without founda¬ 
tion : 15 C. B. N. s. 240 ; 17 N. H. 524. 

The privilege of watering cattle at a pond 
or brook or of taking the water for domes¬ 
tic purposes is an easement and not a pro¬ 
fit d prendre; 5 Ad. & EL 753; the right 
to take seaweed from, the shores is a right 
to a profit in the soil; 48 Me. 100 ; and so 
is the right to take coal or any mineral 
from the land of another; 53Pa. 200; and 
so is a right to use lands of another to cut 
grass, for pasturage, for hunting, or Ash¬ 
ing ; Jones. Easements 57 ; so is the right 
to take and kill game on land or water; 9 
Q. B. D. 315. 

The right to profit d prendre acquired by 
grant or prescription as appurtenant to cer¬ 
tain lands cannot be used as a right in 
gross by one not holding any connection 
with the land: 12 C. B. n. 6. See Ease¬ 
ments : A Prendre. 

PROFITS. The advance in the price 
of goods sold beyond the cost of purchase. 
See 84 N. Y. 23. 

The gain made by the sale of produce or 
manufactures, after deducting the value of 
the labor, materials, rents, and all expenses, 
together with the interest of the capital 
employed. 

An excess of the value of returns over 
the value of advances. 

The excess of receipts over expenditures ; 
that is, net earnings. 15 Minn. 519. 

The receipts of a business, deducting 


current expenses ; it iB equivalent to net re¬ 
ceipts. 94 U. S. 500 ; 5 Super. Ct. Pa. 276. 

This is a word of very extended signifi¬ 
cation. In commerce, it means theadvance 
in the price of goods sold beyond the cost 
of purchase. In distinction from the wages 
of labor, it is well understood to imply the 
net return to the capital of stock employed, 
after deducting all Lheexpenses, including 
not Only the wages of those employed by 
the capitalist, but the wages of the capi¬ 
talist himself for superintending the em- 
loyment of his capital or stock. Adam 
mitli. Wealth of Nat.-b. i. c. 0, and M’Cul- 
loch’s Notes ; Mill, Polit. Enon. c. 15. After 
indemnifying the capitalist for his outlay, 
there commonly remains a surplus, which 
is his profit, the net income from his capital. 
1 Mill, Polit. Econ. c. 15. The word profit 
is generally used by writers on political 
economy to denote the difference between 
the value of advances and the value of 
returns made by their employment. 

The profit of the farmer and the manu¬ 
facturer is the gain made by the sale of 
produce or manufactures, after deducting 
the value of the labor, materials, rents, and 
all expenses, together with the interest 
of the capital employed,—whether land, 
buildings, machinery, instruments, or 
money. The rents and profits of an estate, 
the income or the net income of it, are all 
equivalent expressions. The income or the 
net income of an estate means only the 
profit it will yield after deducting the 
charges of management; 5 Me. 202 ; 35 id. 
420. 

Under the term profit is comprehended 
the produce of the soil, whether it arise 
above or below the surface : as, herbage, 
wood, turf, coals, minerals, stones ; 23 S. 
E. Rep. (W. Va.) 600 ; also fish in a pond 
or running water. Profits are divided into 
profits d prendre, or those taken and en- 
ioyed by the mere act of the proprietor 
himself, and profits d vendre , namely, such 
as are received at the hands of and ren¬ 
dered oy another. Hamm. N. P. 172. 

Profits are divided by writers on political 
economy into gross and net,—gross profits 
being the whole difference between the 
value of advances and the value of returns 
made by their employment, and net profits 
being so much ot that difference as is at¬ 
tributable solely to the capital employed. 
The remainder of the difference, or tr in 
other words, the gross profits minus the 
net profits, has no particular name; but it 
represents the profits attributable to in¬ 
dustry, skill, and enterprise. Se? Malthus, 
Political Econ. ; M’Culloch, Political Econ. 
503. But the word profit i&'generally 
used in a less extensive signification, and 
presupposes an excess of the Value ef re¬ 
turns over tha value of advances. 

It was said by Jessel, M. It., that* 1 tnere 
is no such thing as gross profits.” See 10 
App. Cas. 440. Where a life insurance 
company issued “ participating policies ” 
for an increased premium, agreeing at the 
end of every five years to give two-thirds of 
the “gross profits” of such |>olicies to the 
policy holders, it was held that this two- 
thirds constituted 14 annual profits or gai ns” 
of tho company and were assessable to in¬ 
come tax; 10 App. Cao. 438. per Lords 
Blackburn and Fitzgerald, Ijord Bramwell 
dissenting. The cose seems to disregard 
the nature of the return of that portion of 
the premium charged in advance and sub¬ 
sequently ascertained to have been ex¬ 
cessive, which the companies curiously 
call “dividends.” See Dividends; Net 
Profits; Operatino Expenses. 

Using profit in this more limited And 
popular sense, persons whoslmre profits do 
not necessarily share losses ; for they may 
stipulate for a division of gain, if any, and 
yet some one or more of them may, by 
agreement, be entitled to be indemnified 
against losses by the others : so that whilst 
all share profits, some only bear losses. 
Persons who share gross returns share prof¬ 
its in the sense of gain; but they do not 
by sharing the returns share losses, for 
these fall entirely on those making the ad¬ 
vances, Moreover, although a division of 
gross returns is a division of profits if there 


are any, it is so only incidentally, and be¬ 
cause such profits are included in what is 
divided: it is not a division of profits as 
such ; and under an agreement lor a divi¬ 
sion of gross returns, whatever is returned 
must be divided, whether there be profit 
or loss, or neither; 1 Lindl. Part. 8, 17. 
These considerations have led to the dis¬ 
tinction between agreements to share prof¬ 
its and agreements to share gross returns, 
and to the doctrine that, whilst an agree¬ 
ment to share profits creates a partnership, 
an agreement to share gross returns does 
not. S^e Partners ; Partnership. 

Commissions may be considered as prof¬ 
its. for some purposes. A participation 
in commissions has been held such a partic¬ 
ipation in profits as to constitute th^ par¬ 
ticipants partners; 2 H. Bla. 235; 4 B. & 
Aid. 003. So, commissions received from 
the sales of a pirated map are profits which 
must be accounted for by the commission 
merchant on a bill by the proprietor of the 
copyright; 2 Curt. C. C. 608. As between 
partners, all gains which equitably belong 
to the firm, but which are clandestinely 
received by one partner, are accounted 
profits of the firm ; Story, Part, g 174 ; 2 
Curt. C. C. 608. 

Depreciation of buildings in which a busi¬ 
ness is carried on, though they were erected 
by expenditure of the capital invested, Is 
not ordinarily or necessarily considered in 
estimating the profits; 94 U. S. 500. 

In computing the profits to which a party 
is entitled, interest on fines, debts, and 
taxes should be charged off and also a 
proper sum for depreciation of plant; 24 
N. Y. Supp. 547. 

A direction or power given in a will to 
raise money out of the rents and profits of 
an estate for the payment of debts and 
legacies, or to raise a portion within a def¬ 
inite period, within which it could not be 
raised out of the annual rents and profits, 
authorizes a sale ; 2 Ch. Cas. 205 ; 1 Vena. 
104; 2 id. 20, 310, 420. 424; 1 Ven. Sen. 
401. And judges in later times, looking 
to the inconvenience of raising a large sum 
of money in this manner, have inclined 
much to treat a trust to apply the rents and 
profits in raising a portion, even at an in¬ 
definite period, as authorizing a sale or 
mortgage ; 2 Jarm. Wills, 282; 1 Ves. 284; 

1 Ves. Sen. 42. But, as a general rule, the 
question whether the money is to be raised 
by a sale or mortgage or out of the annual 
rents and profits will depend upon the 
nature of the purpose for which the money 
is.to be raided, and the general U nor of the 
will; 2 Jarm. Wills 388 ; 3 Bro. P. C. 06; 
a Yo. & J. 300 ; 1 Atk. 550; 1 Russ. A M. 
590; 2 P. Wms. 68. The'circurostanoea 
that liave chiefly influenced the decfsiottil 
are—the appointment of a time within 
which the charge cannot be raised by an¬ 
nual profits : the situation of the estate, 
where a sale or mortgage would be very 
prejudicial, as in the case of a reversion, 
especially if it would occasion any danger 
that the charge would not be answered in 
its full extent; the nature of the charge, 
as where it is for debts or portions, and. 
in the latter instance, the age or death of 
the child ; 2 Ves. 480, n. 1 ; 2 Vern. 20, 72, 
420; 2 P. Wins. 13. 650 ; 1 Atk. 500, 550 ; 2 
id. 358. But in no case where there are 
subsequent restraining words has the word 
profit been extended ; Prec. Ch. 580, note, 
and the cases cited there; 1 Atk. 500 ; 2 
id. 105. 

A devise of the rents and profits of land 
Is equivalent to a devise of tne land itself, 
and will carry the legal as well as the l**ne- 
ficial interest therein ; 1 Ves. Sen. 171 ; 9 
B. & Aid. 42; 9 Mass. 372 ; 1 Cush. 93; 1 
Spenc. 142; 17 Wend. 303; 35 Me. .414; 1 
Bro. C. C. 310. A direction by the testator 
that a certain person shall receive far his 
support the net profits of the land is A devise 

of the Land itself, for such period of time 
as the profits were devised ; 33 Me. 419. 

An assignment of the profits of an estate 
amounts to an equitable lien, and would 
entitle the assignee in equity to insist upon 
a mortgage. Tlius, if a tenant for life of 
the real estate should, by covenant, agree 
to set apart and pay the whole or a portion 
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of the annual profits of that estate to 
trustee* for certain objects, it would create 
a lien in the nature of a trust on those 
profits against him and all persons claim¬ 
ing as volunteers or with uotioe under 
him; 2 Cox, Oh. 253 : a C. 1 Vee. 477 ; 1 
Bro. 0. 0. Ml, 538. 

Profits expected to arise from merchan¬ 
dise employed in maritime commerce are 
a proper subject of insurance in England 
and in the United States ; 3 Kent 271; 10 
Pick. 399 ; 1 Sunin. 451. So in Italy ; 
Targa, cap. xliii. no. 5 ; Portugal; San- 
terna, part iii. no. 40; and the Hanse 
Towns ; 3 Magnus 213; Beneok, Ass. chap. 

1. 9 ect. 10, vol. 1, p. 170. But in France ; 
Code (if Comm. art. 347 ; Hjlland ; Rynk- 
ershock, purest. Priv. Jur. lib. iv. c. 5 ; and 
in Spain, except to certain distant parts ; 
Ordinances deBilhoa, ch. xxii.art. 7, 6, 11 ; 
it is illegal to insure expected profits. Such 
insurance is required by the course and 
interest of trade, and has been found to bo 
greatly conducive to its prosperity; 3 
Kent271 ; 2 East544 ; 1 Arn. Ins., 6th ed. 37, 
905. Sometimes the profits are included in 
a valuation of the goods from which they 
are expected, to arise ; sometimes they are 
insured as profits ; l Johns. 433 ; 3 Pet. 222 ; 

1 Sunin. 45. : 6 E. A B. 312. They must be 
insured as profits; May, Ins. § 79. They 
may be insured equally by valued and by 
open policies; 1 Arn. Ins. 205 ; 3 Camp. 
267. But it is more judicious to make the 
valuation; 1 Johns. 4:13; 3 Kent273. The 
insured must have a real interest in the 
goods from whioh the profits are expected ; 

8 Kent 271; but lie need not have the ab¬ 
solute property in them ; 10 Pick. 307, 400. 
See May, Ins. & 79 ; Insurance. 

A trustee, executor, orgu&rdian, or other 
person standing in a like relation to an¬ 
other, maylM made to account for and pay 
all the profits made by him in any of the 
concerns of his trust, as by embarking the 
trust funds in trade ; 1 Story, Kq. Jur. 465 ; 

2 Myl. & K. 60,672, note ; Lindl. Part., Am. 
ed. 523 ; l Ves. 32, 41; 11 id. 61 ; 2 V. & 

B. 315: 1 J. A W. 122, 131; 2 Will. Exec. 
139, n.; 1 S. A R. 245 ; 1 Maule A S. 413; 2 
Bro. C. C. 400 ; 10 Pick. 77 ; Lind. Part. 

The expected profits of a special con¬ 
tract may be reckoned as a part of the 
damages for a failure to fulfil it, where it 
appears that such profits would have ac¬ 
crued from the contract itself as the direct 
and immediate consequence of its fulfil¬ 
ment ; 13 How. 307, 344 ; 7 Cush. 516, 522; 

8 Exoh. 401; 16 N. Y. 489; Mayne, Dam. 

15; 2 C. B. if. s. 592; 90 Ga. 416; 9 Utah 
175; 66 Hun 631; 63 Wis. 809 ; 92 Mich. 
606 ; 68 id. 390. But where the profits are 
such only as were expected to result from 
other independent bargains actually en¬ 
tered into on the faith of such special con¬ 
tract, or for the purposes of fulfilling it, 
or are contingent upon future bargains or 
speculations or states of the market, they 
are too remote and uncertain to be relied 
upon as a proper basis of damages ; 18 How. 
307, 344 ; 88 Me. 361 ; 7 Cush. 516, 522 ; 7 
Hill 01; 13 C. B. 853. See, also, 21 Pick. 
378, 381; 1 Pet. C. C. 85, 94 ; 3 Wash. C. C. 
184; 1 Pet. 172 ; 11 S. A R. 445; 48 Ill. 
App. 26. Profits may be recovered as 
d am ages for the breach of a contract, where 
they are not uncertain or remote, or where, 
from the terms of the contract itself or the 
special circumstances under which it was 
made, it may be reasonably presumed that 
thev were within the intent and mutual 
understanding of both parties at the time 
the contract was made; 139 U. S. 199 ; 153 
id . 540. See Measure of Damages ; 
Patent. 

A purchaser is entitled to the profits of 
the estate from the time fixed upon for 
completing the contract, whether be does 
or does not take poeaebsion of the estate; 2 
Sugd. Vend. ch. 10, sect. 1, art. 1 ■; 6 Dana 
298 ; 3 Gill 82. See 12 M. A W. 761. 

Under wlmt circumstances a parti cipa- 
tion or sharing in profits will make one a 
partner in a trade or adventure, see Part¬ 
ners ; Partnership. 

PROGRESSION (Lat. progressio; 
from pro and gredior, to go forward;. 


That state of a business which is neither 
the commencement nor the end. Some net 
done after the matter hus commenced and 
before it is completed. Plowd. 313. See 
Consummation ; Inception. 

PROHIBIT IO DE VASTO DI¬ 
RECTA PARTI. A judicial writ which 
was formerly addressed to a tenant, prohib¬ 
iting him from waste pending suit. Reg. 
Jud. 21. 

PROHIBITION (Lnt. prohibitio . from 
pro and habeo. to hold hack). Forbidden 
to do; inhibition; interdiction. 74 Md. 
545. 

In Practice. The name of n writ issued 
bv a superior court, directed to the judge 
and parties of a suit in an inferior court, 
commanding them to cense from the prose¬ 
cution of the same, upon a suggestion that 
the cause originally, or some collateral 
matter arising therein, does not belong to 
that jurisdiction, but to the cognizance of 
some other court. 3 Bla. Com. 112 ; Com. 
Dig. ; Bac. Abr. ; Viner. A hr. ; 2 Sell. Pr. 
308; Ayliffe, Parerg. 434 ; 2 H. Bla. 533 ; 4 
Wash. 055 ; 142 U. S. 479 ; 147 id. 14. 

The writ of prohibition may also be 
issued when, having jurisdiction, the court 
has attempted to proceed by rules differing 
from those whicn ought to be observed ; 
Bull. N. P. 219; or when by the exercise of 
its jurisdiction, the inferior court would 
defeat a legal right; 2 Chittv. Pr. 355: or to 
prevent a judge from granting a new* trial 
after expiration of the trial term; 113 Mo. 
42. 

A writ of prohibition is a civil remedy 
given in a civil action, even wnen instituted 
to arrest a criminal prosecution ; 129 U. 8. 
104; and only lies in case of the unlawful 
exercise of judicial functions; 31 W. Va. 

G17 ; 2 Hill 307 ; 41 Mo. 44 ; 83 Wis. 93; 36 
B.u-b. 341. 

The writ of prohibition issues only in 
cases of extreme necessity, and before it 
can be granted, it must appear that the 
party aggrieved has applied in vain for 
redress ; and it is never allowed except in 
cases of usurpation or abuse of power, and 
not then unless other existing remedies are 
inadequate to afford relief, or no other 
remedy exists; 30 W. Va. 532 ; 40 La. Ann. 
837. when a writ of error or appeal fur¬ 
nishes a complete and effective remedy, a 
writ of prohibition will not be issued; 98 
Mo. 252 ; 40 La. Ann. 837; 46 id. 29; 78 Ga. 
633; 84 Va. 696. Prohibition will not 
issue after judgment and sentence unless 
want of jurisdiction appears on the face of 
the proceedings, but before judgment the 
supreme court can examine not simply the 
process and pleadings of record, but also 
the facts and evidence upon which action 
was taken ; 143 U. S. 472, 513, 515. 

A writ of prohibition will not be issued 
to restrain a district court from taking 
jurisdiction of a petition of the owner of h 
oarge for the benefit of the limited liability 
act: 146 U. S. 357. 

When a party aggrieved by a judgment 
has an appeal to the sunreine court which 
becomes inefficacious through his neglect, 
a writ of prohibition will not issue to pre¬ 
vent the enforcement of the judgment; 
143 U. 3. 472, 513. 

“ Where it appears that the court whose 
action is sought to be prohibited lias clearly 
no jurisdiction of the cause originally, or 
of some collateral matter arising therein, a 
party who has objected to the jurisdiction 
at the outset and has no other remedy is 
entitled toawritof prohibition ns a matter 
of right. But where there is another legal 
remedy by appeal or otherwise, or where 
the question of the jurisdiction of the court 
is doubtful, or depends on (acts which are 
not made matter of record, or where the 
application is made by a stranger, the 
granting or refusal of the writ is discre¬ 
tionary. Nor is the granting of the writ 
obligatory where the case has gone to sen¬ 
tence, and the want of jurisdiction does not 
appear upon the face of the proceedings.” 
Sei 153 U. 8. 402, followed in 100 U. S. 110. 

The supreme court of Mississippi has re¬ 
visory jurisdiction only and cannot grant a 
writ of prohibition to circuit courts; 47 


Miss. 200, 668. 

The term prohibition i« also applied to the 
interdiction of making and of selling or 
giving away, intoxicating liquors, either 
absolutely or for other than medicinal*, 
scientific, and religious (sacrainentul) pur¬ 
poses. Anderson’s L. Diet. See LiquoK 
Lawb. National Phohhhtion* \<t. 

PROHIBITION COMMISSIONER 
AND DIRECTORS. The regulations 
of ihc National Prohibition Art provide for 
nml designate a general agent of the Com¬ 
missioner of Internal Revenue, called a pro¬ 
hibition commissioner, who is Authorized, 
among other things, to issue nnd sign per¬ 
mits to selI liquor at retail prices for medici¬ 
nal purposes through licensed pharmacists, 
and also a local agent in each Mate or dis¬ 
trict, called a prohibition director, who is 
Authorized, among oilier things to issue and 
flizn permits to purchase liquor to be used 
and sold under the jK*rmits last mentioned. 

The act and the regulations make it plain 
that the prohibition commissioner and the 
prohibition direr tors are mere agents and 
subordinates of the Commissioner of Internal 
Revenue. They act under his direction and 
perform such nets only as he commits to 
them by the regulations. They are resj>on- 
sible to him and must abide by liis directions. 
2o'» U. S. 3‘H. 

PROHIBITIVE IMPEDIMENTS. 

Those impediments to a marriage which are 
only followed by a punishment but do not 
render the marriage null. Bosvyer, Mod. 
Civ. Law 44. 

PROJET. In International Law. 
The draft of a proposed treaty or conven¬ 
tion. 

PROLES (Lat.). Progeny ; such issue 
as proceeds from a lawful marriage ; and, in 
its enlarged sense, it signifies any children. 

PROLETARIUS. In Civil Law. 
One who had no property to be taxed, and 
paid a tax only on account of his children 
(profes) ; a person of mean or common ex¬ 
traction. The word has become, in French, 
proletaire signifying one of the common 
people; and in English proletariat. 

PROLICIDE -(Lat. proles, offspring, 
ccedere , to kill). In Medical Jurispru¬ 
dence. A word used'to designate the de¬ 
struction of the human offspring. Jurists 
divide the subject into feet wide, or the de¬ 
struction of the foetus in utero, and infanti¬ 
cide, or the destruction of the new-born 
infant. Ryan, Med. Jur. 137. 

PROLIXITY. The unnecessary and 
superfluous statement of facts in pleading 
or in evidence. This will be rejected as 
impertinent. 7 Price 278, n. 

PROLOCUTOR (B«t. pro and loquov , 
to speak before). In Ecclesiastical Law. 
The president or chairman of a con vocation. 

The si>eaker of the house of lords is cal led 
the prolocutor. The office lielongs to the 
lord chancellor by prescription ; 3 Steph. 
Com. 347. 

PROLONGATION. Time added to 
the duration of something. 

When the time is lengthened during 
which a party is to perform a contract, the 
sureties of such a party are, in general, dis¬ 
charged, unless the sureties consent to such 
prolongation. See Givino Time. 

In the civil law the prolongation of time 
to the principal did not discharge the 
surety ; Dig. 2. 14. 37 ; 12. 1. 40. 

PROLYTJE (Lat.). In Roman Law. 
The term used to denominate students of 
law durifig the fifth and last year of their 
studies. They were left during this year 
very much to their own direction, and took 
the name prolytae, omnino soiuti. They 
studied chiefly the Code nnd the imperial 
constitutions. See Dig. Pref. Prim. Const. 
2; Calvinus. Lex. 

PROMATERTERA (Lnt). Great 
mnternal aunt; the sister of one’s grand¬ 
mother. Inst. 3. 0. 3; Dig. 38. 10. 10. 14. 
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PHOMISB (IAt. promittOy to put for¬ 
ward). An engagement by which the 
promisor contracts with another to perform 
or do something to the advantage of the 
latter. 

Within the statute of frauds a promise 
to pay the debt of another is an undertak¬ 
ing by a person not before liable, for the 
purpose of securing or performing the same 
duty for which the party for whom the un¬ 
dertaking is made, continues liable. 60 
Conn. 71. 

When an oral promise is made, all that is 
said at the time in relation to it must be 
considered ; if, therefore, a man promises 
to pay all he owes, accompanied by a denial 
that ne owes anything, no action will lie 
to enforce such a promise ; 15 Wend. 187. 

Strictly speaking a promise is not a rep¬ 
resentation ; the failure to make it good 
may give a cause of action, but it is not a 
false representation, which will authorize 
the rescission of a contract; 96 Ala. 564. 

And when the promise is conditional, the 
condition must be performed before it be¬ 
comes of binding force; 7 Johns. 36. See 
Condition ; Contracts ; 5 East 17 ; 2 Leon. 
224 ; 4 B. A Aid. 595. 

The words “1 promise” in a note signed by 
F.nernl, will apply to and bind each of them. 
6 Dana (Ky.) 341. 

PROMISE OF MARRIAGE. A con¬ 
tract mutually entered into by a man and 
a woman that they will marry each other. 
Every marriage is necessarily preceded by 
an express or implied contract of this de¬ 
scription, as a wedding cannot be agreed 
upon and celebrated at one 'And the same 
instant; Addison, Contr. 1196. 

When a man and a woman agree to mar¬ 
ry and subsequently either one refuses, the 
other may bring suit for damages, such 
suits being called breach of promise suits. 
It is no defence to an action for breach of 
promise that the defendant was married if 
the plaintiff did not* have knowledge of 
suoh fact; 60 N. Y. Sup. Ct. 222 ; 133 N. Y. 
623. If a man refuse to marry a woman 
she need not make a demand before bring¬ 
ing action ; 77 Wise. 663. Before the Ref¬ 
ormation no action for breach of promise 
could be maintained, for marriage was a 
matter of spiritual jurisdiction. It was 
not till the middle of th^seventeenth cent¬ 
ury that marriage was recognized by our 
law as a temporal benefit, and a breach of 
promise as cognizable by the temporal 
courts ; 20 Q. B. D. 494, 504, 505. 

A promise of marriage is not to be lik¬ 
ened to an actual marriage. The latter, as 
has been seen in the article on marriage, 
is not a contract, but a legal relation ; 
while the former is an executory contract 
in the strict sense of the term, and gov¬ 
erned in general by the ordinary law of 
contracts, though it has certain peculiar¬ 
ities of its own. As in other contracts, the 
parties must be sui jurin. If, therefore, 
the man or the woman be an infant, or 
labor under any other legal disability, he 
or she will not be bound by a promise of 
marriage ; but if one of the parties be an 
infant and the other bean adult, the prom¬ 
ise will be binding upon the latter ; Stra. 
937 ; 5 Cow. 475 ; 7 id. 22 ; 5 Sneed 659 ; 1 
D. Chi pm. 252 ; 42 Ill. App. 511. A promise 
made during infancy may be ratified after 
the infant attains majority. A late English 
statute requires a new and distinct con¬ 
tract, after majority, in order to bind the 
infant on his promise to marry after he 
comes of age ; Dut a new contract may be 
inferred from continued acceptance of the 
engagement; L L 5 C. P, 410 ; and see 4 
C. P. Div. 485. Neither does it follow, os 
we shall see presently, that a promise of 
marriage is not binding because the parties 
to the promise cannot form a valid mar¬ 
riage ; they may be competent to contract , 
though not competent to marry. 

There must be a legal and valid consider¬ 
ation ; but os there are always mutual prom¬ 
ises, they are a sufficient consideration 
for each other. There must be a meeting 
of the minds of the parties, t. e. a request 
or proposition on the one side, and an as¬ 
sent od the other. If the communications 


between the parties are verbal, the only 
questions which usually arise relate to 
evidence and proof. The very words or 
time or manner of the promise need not be 
proved, but it may be inferred from the 
conduct of the jparties, and from the cir¬ 
cumstances which usually attend an en¬ 
gagement to marry : as, visiting, the un¬ 
derstanding of friends and relations, prep¬ 
arations for marriage, and the reception 
of the man by the woman's family as a 
suitor; 3 Salk. 16 ; 15 Mass. 1; 2 D. & C. 
282; Leake, Contr. 210; 13 Pa. 331; 1 Ohio 
St. 26 ; 2 C, A P. 553 : 6 Cow. 254 ; 26 Conn. 
398 ; 4 Zabr. 291; 65 Vt. 273. But as to the 
evidence of a contract to marry, more 
direct proof is now commonly required 
than formerly, since modern statutes per¬ 
mit parties themselves to take the stand ; 
Schoul. Husb. & W. § 43. Therefore a 
promise cannot be inferred from devoted 
attention, frequent visits, and apparently 
exclusive attention ; 58 N. Y. 267 ; nor from 
mere presents or letters not to the point; 
see 2 Brewst. 487 ; [1891] 2 Q. B. 534 ; nor 
from the plaintiffs wedding preparations, 
unknown to the defendant; 48 Ind. 562 ; 63 
Ill. 41 ; nor from the woman's unexplained 
possession of an engagement ring: 2 Brewst. 
487. See, generally, 53 N. Y. 267. 

A later New York case holds that under 
the law allowing parties to an action to 
testify, a promise of marriage cannot be 
inferred from the mere proof of circum¬ 
stances such as usually attend an engage¬ 
ment to murry. In the absence of fraud, 
there must be proof of an actual contract; 
a meeting of minds of the two parties. 
Courtship alone or mere intention to marry 
is not enough. Thorough acquaintance 
with character, habits, and disposition is 
essential in order to enter into such a con¬ 
tract intelligently, and an opportunity 
must be allowed to form the acquaintance 
which is required, without raising the in¬ 
ference of a contract; 151 N. Y. 598. Mere 
courtship is not an agreement to marry ; 
14 Am. R. Ill ; 63 Am. Dec. 529; 63 Ill. 41. 

When the parties are at a distance from 
each other, and the offer in made by letter, 
it will be presumed to continue for a rea¬ 
sonable time for the consideration of the 
party addressed ; and if accepted within a 
reasonable time, and before it is expressly 
Revoked, the contract is then complete; 1 
Pars. Contr, 84. No particular form of 
word is necessary : 53 N. Y. 267. 

A promise of marriage ie not within the 
third clause of the fourth section of the 
statute of frauds, relating to agreements 
made upon consideration of marriage ; but 
if not to be performed within a year, it has 
been held to be within the fifth clause, and 
must, therefore, be in writing in order to 
be binding; 1 Ld. Raym. 387; 58 Ind. 29 ; 

2 N. H. 515. But the later cases are in¬ 
clined to construe the statute so as not to 
affect promises to marry ; 06 Me. 187; 20 
Conn. 495; Schoul. Husb. & W. § 44; the 
marriage may be performed within a year, 
and that is enough. See 85 III. 222. 

If no time be fixed and agreed upon for 
the performance of the contract, it is, in 
contemplation of law, a contract to marry 
within a reasonable period, considering the 
circumstances of the age, pecuniary means, 
etc., of the contracting parties, and either 
party may call upon the other to fulfil the 
engagement, aud in case of default may 
bring an action for damages. If both 
lie by for an unreasonable period, and do 
not treat the contract as continuing, it will 
be deemed to be abandoned by mutual con¬ 
sent. If the parties are somewhat advanced 
in years, and the inn mage is appointed to 
take place at a remote period of time, the 
contract would be voidable at the option 
of either party, as in restraint of marriage ; 
Addison. Contr. 678. The fact that the 
plaintiff consented to a two years’ postpone¬ 
ment of the wedding-day does not relievo 
defendant from his promise ; 71 Hun 137. 

Upon a refusal to marry, an action lies 
at once, although the time set for the mar¬ 
riage lias not come; Leake, Contr. 752 ; 42 



M. & W. 189. An action lies when one 

8 arty has given notice that he will not ful- 
1 Ins promise, although the time for fulfil¬ 
ment has not arrived; L. R. 8 C. P. 1C7. 
Bee Performance. A refusal to fulfil the 
contract may be as well manifested by acts 
as by words. After the lapse of a reason¬ 
able time, if one party, without excuse, 
neglects or refuses to fulfil his promise, the 
other may consider this n breach and sue ; 
42 Mich. 346. It is sufficient if plaintiff 
shows that defendant has violated his 
promise by refusing to marry her, without 
averring or proving an offer on her part to 
marry defendant; 25 Atl. Rep, (R, I.) 
346. See 71 Wis. 663. 

It has been said that the action has 
curious points of affinity with actions of 
tort, one of which is a very large discre¬ 
tion given to the iury as to damages ; Poll. 
Torts 184 ; and damages are often given 
which are. in fact, exemplary ; L. R. 1 C. 
P. 331. The amount awarded is usually 
estimated according to plaintiff's loss of 
reputation, wealth, social position, and 
prospects in life, as well as tne endurance 
of mortification, pain, or disgrace; 12 
Ohio St. 313 ; 53 Wis. 462 ; 8 Barb. 323 ; 
58 Mo. 600; 52 Mich. 336. 

The defences which may be made to an 
action for a breach of promise of marriage 
are, of course, various : but it is only nec¬ 
essary to notice in this place such as are 
in some degree peculiar. Thus, if either 
party lias been cunvicted of an infamous 
crime, or has sustained a bad reputation 
generally, and the other was ignorant of 
it at the time of the engagement, or if the 
woman has committed fornication, and 
this was unknown at the time to the man 
who promised to marry her, or if the 
woman prove unchaste subsequently; 77 
Pa. 504 ; 51 Ill. 288 ; or if the woman is 
deeply involved in debt at the time of the 
engagement, and the fact is kept secret 
from her intended husband; Add. Contr. 
680 ; but see 1 E. B. & E. 7, 96 ; or if false 
representations are made by the woman, 
or by her friends in collusion with her. as 
to her circumstances and situation in life 
and the amount of her fortune and mar¬ 
riage portion, either of these will constitute 
a gooa defence; 1 C. & P. 350, 529 ; 3 Esp. 
236; 44 Me. 1G4; 1 C. & K. 463; S Bingfi. 
N. c. 54 ; 5 La. Ann. 316 ; 18 Ill. 44. But it 
has been held not to be a defence that the 
plaintiff at the time of the engagement 
was under an engagement to marry an¬ 
other pernon, unless the prior engagement 
was fraudulently concealed ; 1 E. B. & E. 
790. But see 2 Pars. Contr. 550. And the 
defendant's pre-engagement would be no 
defence; Schoul. Husb. & W. £ 48. It i- 
not justification of a breach of promise to 
marry a woman, to show that she has been 
heard to use obscene language; 8 Can. 
L. J. 420; and w here marriage between 
cousins is not forbidden by statute, such 
relationship will not mitigate or excuse a 
breach of promise to many ; 78 Wis. 72. 
A bare offer of marriage is not a defence to 
a prosecution for seduction ; it must be 
accepted ; 50Pac. Rep. (Ore.) 800 ; but the 
contrary was held in 27 S. W. Rep. (Ky.) 
815, which is said to be the only case sus¬ 
taining tliat view ; 57 Alb. L. J. 51. The 
general rule is undoubtedly that nothing 
short of actual marriage is a bar; 79 la. 
703 ; 82 id, 393 ; 118 Mo. 181 ; 97 Cal. 448. 

If After the engagement either party is 
guilty of gross misconduct, inconsistent 
with the character which he or she was 
fairly presumed to possess, the other party 
will be released ; 4 Esp. 250; so if either 
party is guilty of acts of unebastity after 
the making the promise, the other party 
will be absolved ; 51 Ill. 288 ; 77 Pa. 504 ; 
but mutual improprieties and lewdness 
between the parties will not be allowed to 
bar the action or to go in mitigation or 
aggravation of damages ; 3 Pittsb. 84; or 
excuse the performance of the contract; 
107 Mo. 471. If the engagement is made 
without any agreement respecting the 
woman’s property, and she afterwards dis¬ 
poses of any considerable portion of it with¬ 
out her intended husband's knowledge and 
consent, or if she insists upon having her 
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prvpertv settled to her own sepnrale use. 

It is saul that this will justify him in break¬ 
ing off the engagement: Add. Contr. 1201. 
So. if the situation and p«wition of either 
of the parties as regards nis or her fitness 
for the marriage relation is materially and 
permanently altered for the worse (whether 
with or without the fault of such party) 
after the engagement, this will release the 
other party. Thus, if one of the parties is 
attacked by blindness, or by an incurable 
disease, or*any malady calculated perma¬ 
nently to impair and w eaken the constitu¬ 
tion, this will dispense with the perform¬ 
ance of the contract on the pan of the 
other party; Add. Contr. 1199; Pothier, 
Tr. du Maf. no. 1. 60. 61. 63. (In 1 Abb. 
App. Deo. 382. it was held that evidence 
that the plaintiff drank intoxicating 
liquors to excess was not admissible as a 
defence.) Whether it will also constitute 
a defence for the party afflicted, ia a ques¬ 
tion of much difficulty. In 1 E. B. at E. 
746. 765. where it appeared that the de¬ 
fendant since the engagement had become 
afflicted with consumption, whereby he 
was rendered incapable of marriage with¬ 
out great danger of his life, it was held, 
by six judges against five, thAt this consti¬ 
tuted no defence ; though it seemed to be 
agreed that it would have been a good 
defence for the other party. 

The common opinion that an agreement 
to marry between persons incapable of 
forming a valid marriage is necessarily 
void, is erroneous. If the disability per¬ 
tains onh* to one of the parties, and the 
other party was ignorant of it at the time 
of the engagement, it will constitute no de¬ 
fence for the former. Thus, if a man who 
already has a wife living makes a promise 
of marriage to another woman who is 
ignorant of the former marriage, he will 
b 1 liable in damages for a breach of his 
promise, although a performance is impos¬ 
sible ; L3ake, Contr. 507; 2 C. & P. 553 ; 7 
C. B. 999; 5 Exch. 775; 29 Barb. 22; 106 
Mas s. 339 ; 60 Hun 578. Otherwise, if the 
woman knew at the time the engagement 
to marry was entered into, that the man 
was married ; 39 N. J. L. 133 ; 63 Ill. 90. 
Knowledge that the man was married, ob¬ 
tained by the woman subsequently to the 
engagement to marry, is not a defence, but 
mav go in mitigation of damages ; 1 Heisk. 
368* 

In an action for breach of promise of 
marriage, the court will not interfere with 
the discretion of the jury as to the amount 
of damages, unless there has been some 
obvious error or misconception on their 
part, or it js made apparent that they have 
been actuated by improper motives; 1 C. 
B. n. s. 660 ; 1 Y. & J. 477 ; 26 Conn. 398. 
And if the defendant has undertaken to 
rest his defence, in whole or in part, on 
the general bad character or the criminal 
conduct of the plaintiff, and fails alto¬ 
gether in the proof, the jury may take this 
into consideration as enhancing the dam¬ 
ages ; 6 Cow. 254 ; 27 Mo. 600. Where 
such an action is brought by a woman, she 
may prove, in aggravation of damages, that 
the defendant, under color of a promise of 
marriage, has seduced her; 106 id. 395; 
s. c. 8 Am. Rep. 838, n.; 42 Mich. 346 ; s. c. 
86 Am. Rep. 442 ; 37 Wise. 46 ; 33 Md. 288 ; 
s. c. 3 Am. Rep. 174; L. R. 1. C. P. 331 ; 8 
Barb. 323 ; 2 Ind. 402 ; 3 Mass. 73: 75 Tex. 
352. But see, contra , 2 Pa. 80, commented 
on in 11 id. 316 ; 1 R. 1. 493. And miscon¬ 
duct, showing tliat the plaintiff would be 
an unfit companion in married life, may 
be given in evidence in mitigation of dam¬ 
ages ; 1 Abb. App. Dec. 282. The defend¬ 
ant may show that his failure to marry 
the plaintiff proceeded from opposition by 
his mother to the marriage; 24 N. Y. 252 ; 
or that he was afflicted with an incurable 
disease at the time of his breach of the 
promise to marry, in mitigation of dam¬ 
ages ; 51 Ill. 288 ; 129 Ind. 430. Evidence 
tliat the general character of the plaintiff 
for chastity previously to the engagement 
was bad, is admissible in mitigation of 
damages; 71 Pa. 240; 4 Mo. App. 94; 2 
Bradw. 236; so is indelicate conduct (not 
criminal) of plaintiff before the promise 


was made ; 7 Wend. 142. Evidence of the 
defendant's financial standing is admissi¬ 
ble : 43 Mich. 840; 8. c. 36 Am. Rep. 442 ; 
so of his social position ; Schoul. Hush. A 
W. § 49. 

See 31 Alb. L. J. 327 ; Schoul. Huab. A 
W. § 40 ; 5 So. L. Rev. N. a. 57 ; Maccola, 
Breach of Promise ; Bishop, M. A D. chap, 
xi. 

PROMISEE. A person to whom a 
promise has been made. 

In general, a promisee can maintain an 
action on a promise made to him ; but 
when the consideration moves not from 
the promisee, but some other person, the 
latter, and not the promisee, has a cause of 
action, because he is the person for whose 
use the contract was made; Latch 272 ; 
Cro. Jac. 77 ; 1 T. Raym. 271, 368; 4 B. A 
Ad. 435 : 1 N. A M. 803 ; Cowp. 437 ; Dougl. 
142. But see Carth. 5 ; 2 Ventr. 307 ; 9 M. 
A W. 92, 96. 

PROMISES. When a defendant has 
been arrested, he is frequently induced to 
make confession in consequence of prom¬ 
ises made to him that if lie will tell the 
truth he will be either discharged or 
favored; in such a case, evidence of the 
confession cannot be received, because, 
being obtained by the flattery' of hope, it 
comes in so questionable a shape, when it 
is to be considered evidence of guilt, that 
no credit ought to be given to it; 1 Mass. 
144 ; 1 Leach 299. This is the principle ; 
but what amounts to a promise is not so 
easily defined. See Confession. Concur¬ 
rent Promises ; Dependent Promises ; In¬ 
dependent Promises. 

PROMISOR. One who makes a prom¬ 
ise 

The promisor is bound to fulfil his prom¬ 
ise unless when it is contrary to law. as 
a promise to steal or to commit an assault 
and battery ; when the fulfilment is pre¬ 
vented by the act of God, as where one has 
agreed to teach another drawing and he 
loses his sight, so that he cannot teach it; 
when the promisee prevents the promisor 
from doing what he agreed to do; when 
the promisor has been discharged from his 
promise by the promisee ; when the prom¬ 
ise has been made without a sufficient 
consideration ; and perhaps in some other 
cases. 

PROMISBORY NOTE. A written 
promise to pay a certain sum of money, at 
a future time, unconditionally. 7 W. A S. 
264; 2Huraphr. 143; 10 Wend. 675; 1 Ala. 
25 J; 7 Mo. 42; 2 Cow. 536 ; fl N. H. 864 ; 7 
Vern. 23; 112 Mo. 251; the form of a prom¬ 
issory note i9 unessential, provided it 
contain the essential ingredients thereof. 
See 50 Pac. Rep. (Mont.) 713. 

An unconditional written promise, 
signed by the maker, to pay absolutely and 
at all events, a sum certain in money, either 
to the bearer or to a person therein desig¬ 
nated or his order. Banj. Chaim. Bills 
§ 371. 

A promissory note differs from a mere 
acknowledgment of a debt without any 
romise to pay, as when the debtor gives 
is creditor an I O U. Bee 2 Yerg. 50 ; 15 
M. A W. 23. But see 2 Humphr. 143; 6 
Ala. N. s. 373. In its form it usually con¬ 
tains a promise to pay, at a time therein 
expressed, a sum of money to a certain per¬ 
son therein named or to his order, for value 
received. It is dated and signed by the 
maker. It is never under seal; 9 Hun 
931; even when made by a corporation; 
15 Wend. 265 ; 3 Houst. 288; 8 Fed. Rep. 
403. But in L. R. 3 Ch. Ad. 758, it was 
held that a “ debenture ” unaer a corporate 
seal was provable against the company by 
the indorsee, free from equities between 
the payee and the corporation, and, semble, 
that it was a promissory note. In 15 R. I. 
121, it was held that a paper seal of a cor¬ 
poration on an instrument in the form of a 
promissory note should bp regarded as 
" mere excess.” No particular form of 
words is necessary; but Miere must be an 
intention to mike a not , see 15 M. A W. 
29; Banj. Chaim. Bills, etc. 274 ; and it 
should amount in legal effect to an absolute 


promise to pay money ; 75 Cal. 268. 

He who makes this promise is called the 
makir, and he to whom it is made is the 
payee ; 8 Kent 40. A writing in the form 
of a note payable to the maker’s order, be- 
coons a note by indorsement; 22 Pa. 89. 
A note payable to the maker's order, and 
Indorsed by him in blank, is, in legal effect, 
a note payable to bearer and is transfer¬ 
able by delivery ; fl C. C. App. 423. 

Although a promissory note ill its orig¬ 
inal shape bears no resemblance to a bill 
of exchange, yet when indorsed it is ex¬ 
actly similar to one ; for then it is an order 
by the indorser of the note upon the maker 
to pay the indorsee. The indorser is as it 
were the drawer ; the maker, the acceptor ; 
and the indorsae, the payee ; 4 Burr. 660 : 
4 Term 143 ; 3 Burr. 1224. 

Most of the rules applicable to bills of ex¬ 
change equally affect promissory notes. 
No particular form is requisite to these in¬ 
struments : a promise to deliver the money, 
or to be accountable for it, or that the payee 
ihall have it, is sufficient; Chitt.y, Bills 53. 

There are two principal qualities essen¬ 
tial to the validity of a note : first, that it 
be payable at all events, not dependent on 
any contingency; 20 Pick. 132; nor pay¬ 
able out of any particular fund; 3 J. J. 
Marsh. 170, 542 ; 5 Ark. 441 ; 2 Blackf. 48; 

1 Bibb 503 ; 9 Miss. 393 ; 3 Pick. 541; 4 
Hawks 102 ; 5 How. 382. Second, it is re¬ 
quired that it be for the payment of money 
only ; 10 S. A R. 94; 47 Wise. 551 : 27 Midi. 
191; 35 Me. 364; 11 Vt. 268 (though 
statutes in some states have made notes 
payable in merchandise negotiable) ; that 
is, in whatever is legal tender at the place 
of payment; 2 Ames, Bills 828 *, ana not 
in bank-notes; though it has been held 
differently in the state of New York ; 9 
Johns. 120; 10 id. 144. The rule on this 
subject is said to be more strict in England 
than here, but to have been relaxed there 
in 2 Q. B. Div. 194, It is said that the 
tendency here is to use the term money in 
a very wide sense ; Benj. Chaim. Bills, 2d 
Am. ed. 10. 

A promissory note payable to order or 
bearer passes by indorsement, and although 
a chose in action, the holder may bring 
suit on it in his own name. Although a 
simple contract, a sufficient consideration 
is implied from the nature of the instru¬ 
ment. Bee 5 Com. Dig. 133, n., 151, 472; 
4 B. A C. 235 ; 1 C. A M. 16. It has been 
urged that, upon principle, negotiable in¬ 
struments are contracts binding by their 
own force, and therefore not requiring any 
consideration ; Langd, Contr. § 49. when 
the back of a note is covered by various in¬ 
dorsements, an assignment of the note, 
written on a piece of paper pasted to the 
note, will pass the legal title. See In¬ 
dorsement. 

A negotiable instrument payable to 
bearer is one which, by custom of trade, 
passes from hand to hand by delivery, and 
the holder of which for the time being, if 
he is a bona fide holder for value without 
notice, has a good title, notwithstanding 
any defect in title in the person from whom 
he took it; [1891] 1 Ch. 270. 

As to whether a stipulation in an instru¬ 
ment, otherwise in the form of a promis¬ 
sory note, for the payment of an attorney’s 
fee for the collection of the note in case of 
dishonor renders the instrument non-nego- 
tiable, see Bills of Exchange. 

A promissory note on the face of which, 
across one end, is written an agreement 
that the note will be renewed at maturity, 
is not negotiable ; 126 Pa. 194 ; nor is one 
indorsed 14 without recourse ”; 59 Fed Rep. 
853. 

A promissory note does not discharge 
the debt for which it is given unless such 
be the agreement of the parties ; it only 
operates to extend the period for the pay¬ 
ment of the debt; 131 U. 8. 287. The 
holder of a note which ia destroyed may 
recover on the note without giving a bond 
of indemnity ; 47 Pac. Rep. (Col.) 1037. 
See. also, 9 Wheat. 558: 16 N. Y. 582 ; 21 
Grat. 556; contra , 4 Cal. 37 ; 2 Dev. A B. 
Eq. 122; 1 Humph. 145. See 7 B. A C. 90. 

As to promises to pay a debt in specific 
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articles, see 21 Am. Dec. 422. 

See Bill of Exchange; Indorsement ; 
Notice ; Payment ; Dan. Neg. Instr.; 
Ames, Bills & Notes ; Byles, Bills. 

PROMITTOR. In Roman law, he 

who made the promise in the contract of 
stipulatio. Hunlcr’s Rom. L. (2nd ed.) 460. 
See Stipclatio ; Stipulator ; Adstipu- 
lator. 

PROMOTERS. Those who, in popular 
and penal actions, prosecute offenders in 
their own name ana the king's. 

Persons or corporations at whose in¬ 
stance private bills are introduced into 
and passed through parliament. Espe¬ 
cially those who press forward bills for the 
taking of land for railways and other pub¬ 
lic purposes, who are then called promoters 
of the undertaking. 

Persons who assist in organizing joint 
stock companies or corporations. Mozl. 
& W. 

It has been said to be a term usefully 
summing up in a single word a number of 
business operations familiar to the com¬ 
mercial world, by which a company is 
generally brought into existence; 26 W. 
R, 351. One who does an act with refer¬ 
ence to the formation of a company or in 
aid of its organization, is, as regards that 
act, a promoter of the company. Lloyd, 
Corp. Liab. for Acts of Prom. 17. It ap¬ 
plies to any person who takes an active 
part in inducing the formation of a com¬ 
pany, whether he afterwards becomes con¬ 
nected with the company or not; 97 Cal. 
610. See 89 Va. 455. 

Promoters stand in a relation of trust 
and confidence to the intended company, 
and are bound to exercise uberrxma fides; 
Lloyd Corp. Liab. 18 ; 64 Pa. 43 ; L. R. 6 Ch. 
Div. 372; their acta are carefully scruti¬ 
nized ; L. R. 3 App. Cas. 1218; they are 
precluded from making a secret ad vantage 
over the other stockholders ; 64 Pa. 43. 

The relation of promoters to the company 
has been considered as similar to that of a 
trustee to a beneficiary ; 25 N. E. Rep. 
(N. Y.) 505; 6 Ch. Div. 371; or of an agent 
to a principal ; id.; or as analogous to that 
of partners ; 64 Pa. 43. 

As between themselves, the relation has 
been said to be that of partners; 86 Mo. 
882 ; 2 Rawle 359; contra , 34 Minn. -855 ; 
or to be rather that of agency ; 55 Mo. 315 ; 
promoters may, in fact, be partners. It 
has also been held that their relation to¬ 
wards each other is that of principal and 
agent: each is liable for such contracts as 
he authorizes ; 64 N. W. Rep. (Minn.) 820. 

As to the liability of a corporation in re¬ 
gard to any contract made by its promoters 
on its behalf (supposing tile contract to be 
one which the corporation, after its organi¬ 
zation, could legally have made), these rules 
have been laid dowu by a writer in 16 Am. 
L. Rev. 281. 

I. As long as the contract remains ex¬ 
ecutory on both sides, the party who con¬ 
tracted with the promoter cannot enforce 
the contract against the corporation, un¬ 
less the corporation has ratified the same; 
and the corporation cannot enforce the 
contract against the other contracting 
party without carrying out all the engage¬ 
ments entered into with the other con¬ 
tracting party at the time of making the 
contract. 

II. When a contract made by a promoter 
on behalf of a future corporation lias been 
ratified and performed by the latter, it 
may force the party who contracted with 
the promoter to perform on his side. 

III. When the contract has been execut¬ 
ed by the other contracting party, the cor¬ 
poration should be held to perform on its 
side, if (1) it has ratified the contract, or 
(2) voluntarily accepted the benefit arising 
from the performance of the contract in 
such a manner as to estop the corporation 
from denying that it has ratified the con¬ 
tract. But on the other hand if the bene¬ 
fit from the contract caxne to the corpo¬ 
ration without, any voluntary action on its 
part, or on the part of those whose acts in 
regard to the sub ject-matter of the contract 


are to be regarded as the acts of the corpo¬ 
ration. then there is no principle in law or 
in equity on which it can be compelled to 
carry out engagements entered into with¬ 
out its authority, and which it has nevei 
even impliedly ratified. 

A promoter though he purport to act on 
behalf of a projected corporation cannot 
bind it by acts performed before it came 
into existence ; 80 Tex. 850 ; also 44 Ark. 
383 ; 63 Mo. App. 477 ; 29 Pac. Rep. (Utah) 
878; 19 N. Y. Supp. 602; 134 N. Y. 197 ; 
39 Pac. Rep. (Colo.) 584 ; 43 id. (Oreg.) 
719. It has been said in one case, 143 N. 
Y. 430, that this rule does not apply to a 
private corporation ; 9 N. Y. Supp. 184. 
The rule does not apply when there was 
a de.facto corporation in existence when 
the acts were performed ; 93 III. 153 ; or 
when the charter provides that the com¬ 
pany shall be liable ; 129 Mo. 106 ; 103 N. 
Y. 58. “Except as a fiction, therefore, 
this doctrine that a company can be bound 
before it is formed, and enters upon its 
corporate life ‘ cum onereS must be re¬ 
garded as unfounded in principle. ... It 
19 discredited in England and has not been 
followed (as far as can be ascertained) 
since the decision in 2 Mncq. H. of L. 393. 
The American authorities repudiate it." 
Lloyd, Corp. Liab. for Acts of Prom, 42, 
citing 5 H. L. 005. The fact that all the 
stockholders were promoters and entered 
into the contract, aoes not make it bind¬ 
ing upon the company when formed ; 33 
N. W. Rep. (Minn.) 327; 37 Ark. 164; but 
see 2 Nev. 257* A corporation cannot, by 
ratification,'become liable on a contract 
made by its promoters before it came into 
existence; L. R. 2 C. P* 175 ; L. R. 9 C. P. 
503 ; 86 Tex. 350; contra, 59 Conn, 272 ; 21 
Neb. 621 ; 129 Mo‘. 106; 50 N. W. Rep. 
(Wis.) 776; such ratification, if binding, 
would date back to the original agreement; 
59 Conn. -272. It has been held that the 
company may “adopt" the original contract 
and thus become liable under it; 86 Tex. 
350; 103 N. Y. 58; 141 Mass. 145; but see 
150 Mass. 248 ; 73 Ill. 531. But adoption is, 
in effect, the making of a new contract on 
the same terms as the ol.d; L. R. 33 Ch. 
Div. 16; 51 N. W. Rep. (Minn.) 216. It 
has been held that estoppel will constitute 
a ground of liability; 40 Md. 395 ; 86 Tex. 
350. 

Where a promoter has contracted for 
something to be performed after incorpo¬ 
ration, the company, if it accept perform¬ 
ance, with knowledge of the facts, is li¬ 
able ; 141 Mass. 145; L. R. 88 Ch. Div. 
156; 143 N. Y. 430. Where the perform¬ 
ance is partly before and partly after in¬ 
corporation, the company may, by accept¬ 
ance, render itself liable; 51 N. W. Rep. 
(Minn.) 216; but see 86 Tex. 350, where 
services were rendered, under different 
contracts, before and after incorporation, 
and a recovery was allowed for tne latter 
and not for the former. 

A vote of the directors (under a clause 
in the articles of association) that the pro¬ 
moter's preliminary expenses be paid, was 
held not a ground of recovery ; L. R. 9 C. 
P. 503 ; but see 59 Conn. 272 ; and a vote 
of the directors that “the agreement of 
purchase be ratified ” was held not to bind 
tiie corporation ; L. R. 16 Ch. Div. 125. 

A recovery for work done before incor¬ 
poration, at the request of a promoter, 
has been allowed on the ground of a quasi- 
con tractual obligation ; 13 N. Y. Supp. 
593 ; but see 27 Conn. 170 ; 65 Ill. 828 ; L. 
R. 9 C. P. 503; 86 Tex. 350. See Keener, 
Quasi-Contracts. 

Ratification may be express, or may be 
implied from the voluntary acceptance of 
the benefit of the contract, whereby an 
estoppel is worked. See 12 N. H. 205; 15 
Barb. 323. See, also, 7 Ch. Div. 368; L. 
R. 2 C. P. 174. A corporation cannot en¬ 
force a subscription to sliares made before 
its formation on the faith of certain prom¬ 
ises of its promoters, without fulfilling the 
promises; 10 N. Y. 550. 

Promoters are personally liable on con¬ 
tracts made by them for the intended 
company when the latter proves abortive; 
L. R. 2 C. P. 174 ; and also for subscriptions 


paid in to an abortive company, and that 
without any deduction for expenses incur¬ 
red ; Beach, Priv. Corp. 159; 8 B. & C. 814. 

A promoter is not liable ex contractu to 
a person who has been induced by his 
fraud to take shares in a company, but he 
may be liable ex delicto; 2 E. & B. 476. 
Promoters are liable in damages to sui>- 
scribers whose subscriptions are obtained 
by fraud ; 42 Vt. 889 ; 66 N. Y. 559 ; a bill in 
equity lies to recover back money which a 
person has been induced, through fraud 
to invest in a bubble ; 2 P. Wins. 153. As 
against a person acting as promoter, the 
corporation is entitled to the full benefit of 
alt acts done and contracts made by him 
while acting in that capacity : and the pro¬ 
moter, as between himself and the corpo¬ 
ration, is entitled to no secret profits; he 
may not purchase property for the corpo¬ 
ration, and then sell the same to the cor- 

K ) ration at an advance; 81 Pa. 202; 5 Ch. 

iv. 73, 395 ; 6 id. 371. Where one has al¬ 
ready purchased a certain property at a 
good bargain, it is no fraud to organize a 
company and sell the property to it at an 
advance ; Thomp. Liab. of Off. 222. See 1 
Oil. Div. 182 ; 4 Hun 192. But if at the 
time of making the sale he occupies to¬ 
wards the corporation a position of trust, 
as promoter or otherwise, it would seem 
that he should not be allowed to seJl at an 
exorbitant price ; 16 Am. L. Rev. 289 ; but 
see 64 Penn. 43 ; and he should faithfully 
state to the company all material facts re¬ 
lating to the property which would in¬ 
fluence it in deciding as to the purchase ; 
Thomp. Liab. of Off. 219; L. R. 5 Eq. 464. 
See 2 Lind. Part. 580. 

The writer quoted (Lloyd, Corp. Liab. for 
Acts of Prom.) states four propositions as 
the result of the cases as to tne relation 
between the corporation and its promot¬ 
ers : 1. Where a promoter buys property 
intending to sell it to the company (al¬ 
ready in process of formation) lie cannot 
make a profit on the transaction without 
the fullest disclosure; L. R. 11 Ch. Div. 
918. 2. Where one owns property he is at 
liberty to form a company and sell it at 
any price and without disclosing his profit, 
providing he make no fraudulent misrej)- 
resentations; 64 Pa. 43. 3. Where ono 
buys property and soon after begins to 

P romote a company, and declares that lie 
ought the property for the company, 
and effects a sale to the company, he is 
liable for any profit made, on the ground 
that he has alleged that he acted as an 
agent in the matter ; 61 Pa. 202. 4. If the 
promoter receive a gift or commission from 
the vendors of the property for arranging 
a sale to the company, he must account 
therefor; L. R. 11 Ch. Div, 018. 

Where a promoter acts as the agent 
of the company, if he is under no special 
duty to purchase the land in question for 
the corporation, he may sell his own land 
to it, or buy any other land, and sell at a 
profit, provided he do so fairly, but it must 

appear that th^company had an independ¬ 
ent board of directors, who could exer¬ 
cise their own discretion in the purchase 
of the property; 3 App. Cas. 1218; 23 Chh. 
Sup. Ct. 644; 52 N. J. Eq. 219; he must 
disclose his interest in tne property ; 3 
App. Cas. 1218; 101 Cal. 94 ; he must state 
truly all the material facts; 3 App. Cas. 
1318; 101 Cal. 90; 74 Wis. 307. A pro¬ 
moter who acts as a mere agent for the 
purchase of the property cannot retain a 
secret profit out of the transaction ; 11 Ch. 
D. 918; 4 C. P. D. 396 ; 30 Fed. Rep. 538; 
122 N. Y. 849; but a profit made with the 
knowledge and assent of all the members 
of the corporation may be retained ; 14 Ch. 
D. 390. But where a promoter deals with 
the corporation at arm's length, he may 
make such profit as he can ; 2 Hare 461. 

The remedy for the corporation is either 
to rescind the contract, if no equities in¬ 
tervene to prevent, or to call upon the pro¬ 
moter to account for his unlawful profit; 
4 Russ. 662 ; 54 N. Y. 403. 

When a solvent trader converts his busi¬ 
ness into a limited liability company, com¬ 
plying with all the statutory requirements, 
the court will not go behind tne transac- 
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lion a ml decide* that the company is not 
validly constituted on eooonnt of the non- 
fulAlnwnt of conditions which are not 
found in the company's sets; f 1^07] A- C. 

23. This case sustains the validity of what 
are known in England as '* one m a n com¬ 
panies.' 

The use of the English Company Acts 
to enable two partners to carry on business 
with limited liabilities is an abuse of thuae 
acts; but the company so created is an 
effectual company, and the parties cannot 
be sued as partners, though, possibly, if 
they and the company were both before 
the court, the creditors might be entitled 
to an indemnity from them personally ; 

74 L. T. 149. * _ 

The subject is fully treated by Judge 
Thompson in his work above cited. See, 
also, Alger, Promoters ; 16 Am. L. Rev. 
2$\ ; 3 Am. Jfc Eng. Deo. in Eq. 489 ; Kee¬ 
ner. Quasi-Contracts ; PROSPECTUS. 

PROMOTION STOCK. See Stock. 

PROMPT. Quick, sudden, or precipi¬ 
tate. One who is ready is said to be pre¬ 
pared at the moment ; one who is prompt 
is said to be prepared beforehand, 105 N. 
Y. 412. 

PROMULGATION. The order given 
to cause a law to be executed, and to make 
it public : it differs from publication. 1 
Bla. Com. 45; Stat. 8 Hen. VI. c. 4. 

With regard to trade ; unless previous 
notice can be brought home to the party 
charged with violating their provisiors, 
laws are to be considered as beginning to 
operate in the respective collection dis¬ 
tricts only from the time they are received 
from the proper department by the col¬ 
lector. Paine 23, 32. 

The promulgation of laws is an execu¬ 
tive function. The mode may be pre¬ 
scribed by the legislature. It is the ex¬ 
trinsic act which gives a law, perfect in 
itself, executory force. Unless the law 
prescribes that it shall be executory 
from its passage, or from a certain date, it 
is presumed to be executory only from its 
passage: 17 La. Ann. 390. Formerly pro¬ 
mulgation meant introducing a law to the | 
senate; Aust. Jur. Lect. 28. See Statute. | 

PBOMUTUUM (Lat.). In Civil Law. 

A gttasi-contract, by which he who re¬ 
ceives a certain sum of money, or a cer¬ 
tain quantity of fungible things, which 
have been paid to him through mistake, 
contracts towards the payer the obliga¬ 
tion of returning him as much. Pothier, 
de T Usure, pt. 3, s. l, a. 1. 

This contract i9 called promutuum, be¬ 
cause it has much resemblance to that of 
mutuum. This resemblance consists in 
this: first, that in both a sum of money or 
some fungible things are required ; second, 
that in both there must be a transfer of 
the property in the thing; third, that in both 
there must be returned the same amount 
or quantity of the thing received. But, 
though there is this general resemblance 
between the two, the mutuum differs essen¬ 
tially from tlie pro-mutuum. The former 
is the actual contract of the parties, made 
expressly, but the latter is a quasi-con¬ 
tract. which is the effect of an error or 
mistake. I Bouvier, Inst. n. 1125. 

PR0NEP08 (Lat.). Great-grandson, 

PRO N KPT IS (Lat.). A niece's daugh¬ 
ter.. A great-granddaughter. Ainsworth, 
Diet. 

PRONOUN. The use of "he" in an 
instrument, in referring to a person whose 
Christian name is designated-by an initial, 
is not conclusive that the person is a male. 
Parol evidence is admissible to show that the 
person intended is a female. Anderson: 71 
Cal. 38. 

PRONURUS (Lat.). The wife of a 
great-grandson. 

PROOF. In Praotioe. The convic¬ 
tion or persuasion of the mind of a judge' 
or jury, by the exhibition of evidence, of 


the reality of a fact alleged. Thus, fo prove 
is to determine or persuade that a tiling 
does or does not exist; 8 Toullier, n. 2; 
Ayliffe, Parerg. 442; 2 Phil. Ev. 44, n. a; 
Steph. Ev. 82; 1 Green). Ev. § 1 ; 81 Cal. 
203 : 38 la. 106. Proof is the perfection of 
evidence; for without evidence there is 
no proof, although there may be evidence 
which does not amount to proof: for ex¬ 
ample, if a man is found murdered at a spot 
where another has been seen walking out 
a short time before, this fact will be evi¬ 
dence to show that the latter was the mur¬ 
derer, but. standing alone, will be very far 
from proof of it. 

Ayliffe defines Judicial proof to be a clear 
and evident declaration or demonstration 
of a matter which was before doubtful, 
conveyed in a judicial manner by fit and 
proper arguments, and likewise by all other 
legal methods : first, by proper arguments, 
such as conjectures, presumptions, indicia, 
and other adminicular ways and means; 
secondly, by legal methods, or methods ac¬ 
cording to law, such as witnesses, public 
instruments, and the like. Ayliffe, Parerg. 
442 ; Aso & M. Inst. b. 8, t. 7. Sec Literal 
Proof. 

PROOF OF DEATH. See Death. 
PROOF OF LOSS. See Loss. 

PROOF OF SPIRITS. Testing the 
strength of alcoholic spirits, also tne de¬ 
gree of strength ; as high proof, first proof, 
second, third, and fourth proofs. In the 
internal revenue law it is used in the sense 
of degree of strength. 6 U. S. App. 63, 

PROP. In Mining. “Props” are 
upright floats wedged between the roof and 
the floor to support the roof. 1(30 Ky. 671, 
170 S. VV. 14. 

Caps. “Caps” or “props” are used for 
propping up, bracing und supporting the 
r*Hi| of a mine, to prevent slate from falling. 
157 Ky. 763, 104 S. W. 304. See Safe Place 
Doctrine. 

PROPER. That which is essential, 
suitable, adapted, and correct. 

Congress is authorized, by art. 1, s. 8, of 
the constitution of the United States, “to 
make all laws which shall be necessary 
and proper for carrying into execution the 
foregoing powers, and all other powers 
vested by this constitution of the United 
States, in any department or officer there¬ 
of." 

Proper District. Under Judicial Code, 
§ $ 28, 29, permitting removal of causes to 
the District Court “for the proper district,” 
the proper district is that one which includes 
the county or place where the suit in the 
state court is pending at the time of the 
removal. 260 U. S. 262. 

Proper Persons. The term “proper 
persons” as applied to persons entitled to be 
carried os passengers, means persons whose 
status or condition apparently entitled them 
to be carried as such. 144 Ky. 652, 139 S. W. 
855. 

PROPER LAW OF CONTRACT. 

See Lex Loci. 

PROPERTY. The right and interest 
which a man has in lands and chattels to 
the exclusion of others. 6 Binn. 98 ; 4 Pet. 
511; 17 Johns. 289; 11 East 290, 618; 14 
id. 370. 

The sole and despotic dominion which 
one man olaims and exercises over the ex¬ 
ternal things of the world in total exclu¬ 
sion of the right of any other individual in 
the universe. 2 Bla. Com. 2. The right to 
possess, use, enjoy, and dispose of a thing. 
66 N. Y. 268; which is in itself valuable ; 
4 McLean 803. The right or interest which 
one has in lands or chattels. 6 Binn. 94 ; 4 
Pet. 511. The free use and enjoyment by a 
person of all his Acquisitions, without any 
control or diminution, save only by the 
law of the land. 2 Ark. 291 ; 61 Hun 571. 

, The right of a person over a thing' (in rem) 
indefinite in point of user. Austin's Lect¬ 
ures. 

That which is peculiar or proper to any 


person ; that whioh belongs exclusively to 
one ; the first meaning pf the word from 
whioh it is derived— proprius— is one's 
own. Drone. Copyr. 6. 

A vested right of action is property in 
the same sense that tangible things aro 
property; 100 U. S. 132. (t is a thing 
owned, that to whioh a person has or may 
have a legal title; 43 N. Y. 889. See 50 
Ala. 609 ; 20 Cal. 387; 69 Ill. 142 ; 9 Iud. 
202 ; 13 B. Mon. 293 ; 11 East 290. 

In the treaty by which Louisiana was ac¬ 
quired, property comprehends every spe¬ 
cies of title, inchoate or complete, legal or 
equitable, and embraces rights which lie 
in contract, executory as well as executed ; 
118 U. S. 179. 

The term “property" embraces every 
species of valuable right and interest, in¬ 
cluding real and personal property, ease¬ 
ments, franchises, and hereditaments ; 46 
N. Y. Super. Ct. 138; it inoludes money 
as well as other assets ; 12 Colo. 152 ; a 
chose in action ; 49 Ohio St. 60; a mining 
claim ; 143 U. S. 431; a debt ; 55 111. App. 
563; a ferry franchise; 1 Black 603; 110 
Mo. 5W ; 9 C. C. App. 174; the reciprocal 
rights of the wife to the society, protection, 
and support of her husband, and his right to 
her society and services in li is household 
may be regarded as the property of the re¬ 
spective parties; 39 Hun 40 ; 89 Mich. 123. 
A liquor license is not property ; 13 S. E. 
Ren. (Ga.) 197. See Liquor Laws. 

Includes bonds, mortgages, and certificates 
of stock, which are more than mere evidences 
of the interest which they represent, or of 
debt. The debt is inseparable from the 
aper which declares and constitutes it. 
50 U R. 3H1 

All things are not the subject of prop¬ 
erty ; the sea, the air, and the like cannot 
be appropriated; every one may enjoy 
them, but he has no exclusive right in 
them. When things are fully our own, or 
when all others are excluded from med¬ 
dling with them or from interfering about 
them, it is plain that no person besides the 
proprietor, who has this exclusive right, 
can have any claim either to use them, or 
to hinder him from disposing of them as he 
pleases ; so that property, considered as an 
exclusive right to things, oontains not 
only a right to une those things, but a 
right to dispose of them, either by exchang¬ 
ing them for other things, or by giving 
them away to any other person without 
any consideration, or even throwing them 
away. Rutherforth, Inst. 20 ; Domat, liv. 
pr41. tit. 3 ; Pothier, des Choses; 18 Viner, 
Abr, 03 ; Com. Dig. Bieyis. See, also, 2 B. 
&, C. 281; 9 id. 396 ; 3 Dowl. & R. 894 ; 1 
C. & M. 39 ; 4 Call 472 ; 18 Ves. 193; 6 
Bingh. 630. 

See 90 N. Y. 122: 130 id. 360, where ease¬ 
ments of light and air and injzreas and 
egress to buildings were held to be prop¬ 
erty. 

The ownership of property implies its use 
in the prosecution of any legitimate busi¬ 
ness which is not a nuisance in itself; 82 
Fed. Ren. 623. 

Property is said to be real and personal 
property. See those titles. 

Dicey (Confl. Laws. Moore's ed. 72) treats 
of property as consisting of movables and 
immovables, but 9ays that this “ does not 
square with the distinction known to Eng¬ 
lish lawyers between things real, or real 
property, and things personal, or personal 
property." Movables are equivalent to 
personal property with the omission of 
chattels real; immovables are equivalent 
to realty, with the addition of chattels 
real or leaseholds. Law is concerned, not 
with things but with rights over, or in 
reference to property. 

It is also said to be, when it relates to 
goods and chattels, absolute or qualified. 
Absolute property is that which is our own 
without any qualification whatever: as, 
when a man is the owner of a watch, a 
book, or other inanimate thing, or of a 
horse, a sheep, or other animal which never 
had its natural liberty in a wild state. 

Qualified property consists in tne right 
which men liave over wild animals which 
they have reduced to their own possession, 
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and which are kept subject to their power ; 
as, a deer, a buffalo, and the like, which 
are his own while he has possession of 
them, but as soon as hi9 possession is lost 
his property is gone, unless the animals go 
a hi mo I'evertenai ; 2 Bla. Com. 396 ; 8 Binn. 
546 ; but a whale, harpooned, but not con¬ 
nected with a boat by line, is vested in 
the crew that harpooned it, and not in one 
which afterwards followed and captured it; 

8 Fed. Rep. 159; when killed and marked, 
it belongs to the person who killed it; 1 
Sprague 315. 

But property in personal goods may be 
absolute or qualified without any relation 
to the nature of the subject-matter, but 
simply because more persona than one have 
an interest in it, or because the right of 
property is separated from the possession. 
A bailee of poods, though not tne owner, 
has a qualified property in them ; while 
the owner has the absolute property. See 
Bailee ; Bailment. 

Personal property is further divided into 
property in possession, and property or 
choses in action. See Chose in Action. 

Property is again divided into corporeal 
and incorporeal. The former comprehends 
such property as is perceptible to the senses, 
as lands, houses, goods, merchandise, and 
the like ; the latter consists in legal rights, 
as choses in Action, easements, and the like. 

In a strict legal sense, land is not proper¬ 
ty, but the subject of property. The term 
property, although in common parlance 
applied to a tract of land or a chattel, in 
its legal signification means only the right 
of the owner in relation to it. It denotes 
n right over a determinate thing. Property 
is the right of any person to possess, use, 
enjoy, and dispose or a thing. 18 N. Y. 378 ; 
1 Bla. Com. 186; 2 Austin, Jurispr. 817. If 
property in land consists in certain essen¬ 
tial rights, and a physical interference 
with tne land substantially subverts one of 
those rights, such interference takes, pro 
tanto, the owner’s property. The right of 
using a thing indefinitely is an essential 
quality of absolute property, without which 
absolute property can have no legal ex¬ 
istence. Use is the real side of property. 
This right of user necessarily includes the 
right and power of excluding others from 
the land; 103 Mass. 14. From the very 
nature of these rights of user and of ex¬ 
clusion, it is evident that they cannot be 
materially abridged without, ipso facto, 
taking the owners property. If the right 
of indefinite user is an essential element 
of absolute property or oomplete owner¬ 
ship, whatever physical interference an¬ 
nuls this right, takes property, although the 
owner may still have left to him valuable 
rights in the artiole of a more limited and 
circumscribed nature; 51 N. H. 512. 

Property is lost by the act of man by— 
first, alienation ; but in order to do this the 
owner must have a legal capacity to make 
a contract; second , by the voluntary 
abandonment of the thing ; but unless the 
abandonment be purely voluntary the title 
to the property is not lost: as, if things be 
thrown into the sea to save the ship, the 
right is not lost; Pothier, n. 270 ; 8 Toullier, 
n. 346. But even a voluntary abandon¬ 
ment does not deprive the former owner 
from taking possession of the thing aban¬ 
doned at any time before another takes 
possession of it. 

It is lost operation of law—first, by 
the forced sale, under a lawful process, of 
the property of a debtor to satisfy a judg¬ 
ment, sentence, or deoree rendered against 
him, to compel him to fulfil his obligations; 
second, by confiscation, or sentence of a 
criminal court; third, by prescription ; 
fourth, by civil death : fifth , by capture by 
a public enemy. It is lost by the act of 
God, as in the case of the death of slaves or 
animals, or in the total destruction of a 
thing: for example, if a house be swal¬ 
lowed up by an opening in the earth during 
an earthquake. 

It is proper to observe that, in some 
cases, the moment that the owner loses his 
possession he also loses his property or right 
in the thing ; animals /era natures, as 
mentioned above, belong to the owner 


only while he retains the possession of 
them. But, in general, the loss of posses¬ 
sion does not impair the right of property, 
for the owner may recover it within acer- 
tain time allowed by law. Bouvier, Inst. 

As to the situs of property, it has been 
said :—“ Lands, and generally, though not 
invariably, goods, must be held situate at 
the place where they, at a given moment, 
actually lie; debts, choses in action, and 
claims of any kind must be held situate 
where the debtor or other person against 
whom a claim exists, resides; or, in other 
words, debts or ohoaes in aotion are gen¬ 
erally to be looked upon as situate where 
they are properly recoverable or can be 
enforced/’ Dicey, Confl. Laws, Moore's ed. 
318. 

A British ship belonging to a deceased 
person, and registered at any port of the 
United Kingdom, is to be held, for some 
purposes at any rate, to be situate at that 
port. Goods on the high seas, which are 
capable of being dealt with in England by 
means of bills of lading in that country, 
are held situate in England, and goods 
which at the death of the deceased owner 
are in transitu to that country, and arrive 
there after his death, are apparently to be 
held situate in England at his death. 
Money in a bank in Canada belonging to 
one who dies in England is considered as 
virtually in transitu. Bonds or other se¬ 
curities forming part of the property of a 
deceased person, if they are in fact in Eng¬ 
land and are marketable securities there, 
saleable and transferable there by delivery 
only, without its being necessary to do 
any act out of England to make the trans¬ 
fer valid, are situate in England, though 
the debts or money Are owing from 
foreigners. Such bonds, differ essentially 
from foreign loans, which cannot be fully 
transferred without doing some act in a 
foreign country* A debt due on a deed 
situate in England from a debtor resident 
abroad, and a debt due on a deed situate 
abroad from a debtor resident in England, 
are situate in England. A judgment debt 
is assets where the judgment is recorded; 
4 M. &, W. 171. A share in a partnership 
business is situate where the Dusiness is 
carried on, but it lias been said to be only 
a claim, and therefore situate wherever 
it can be enforced. See 15 App. Cas. 482. 
Most of the cases arise upon tire liability 
of a decedent’s property to the payment of 
pfobate duties, but sometimes on the ques¬ 
tion of jurisdiction ; Dicey, Confl. Laws, 
Moore’s ed. 318. 

A license to use a patent in New South 
Wales could not be Said to be locally situ¬ 
ate anywhere. However, for the purposes 
of probate duty, property is capable of 
being localized, yet, for any other purposes, 
incorporeal rights could not be eaid to 
have any local situation. [1896] 2 Q. B. 
178. See 22 Law Mug. A Rev. 116. 

The locality of a mortgage debt is that 
of the debt and does not depend on that of 
the mortgaged property. See Dicey, Confl. 
Laws 319. 

“ The general rule of law is well settled 
that for the purpose of founding ad¬ 
ministration, all simple contract debts are 
assets at the domicil of the debtor; and 
that the locality of such a debt for this pur¬ 
pose is not affected by a bill of exchange 
or promissory note having been given for 
it, because . . . the bill or note is 

merely evidence of it, and therefore the 
debt is assets where the debtor lives, with¬ 
out regard to the place where the instru¬ 
ment is found or payable.” 109 U. S. 654, 
citing 102 Mass. 186 ; 10 Ohio St. 136 ; 4M. 
A W. 171. See 143 111. 25; 74 Me. 86. 

A claim against the United States is not 
a local asset in the District of Columbia ; 
27 Ct. 01. 520. A bond does not come 
within the rule as tosimple contract debts, 
but is assets for the purpose of administra¬ 
tion in the place in which it is found ; 73 
N. Y. 292. A life insurance policy is as¬ 
sets, for the purpose of founding an ad¬ 
ministration, in a state into which it is 
brought after the death of the insured ; 111 
U. S. 138. An insurance policy, issued 
and payable in New York, on the life of a 


person domiciled in Virginia, was held to 
have passed to his administrator in Vir¬ 
ginia, although it was deposited with a 
person in Mississippi, who, as administra¬ 
tor there, sought to collect it; 71 Miss. 590. 
See note to Dicey, Confl. Law 9 331. 

As between the states of the United 
States, a ship at sea is presumed to be 
situate in the state in which it is registered ; 
16 Wall. 610. 

See Taxation, as to the situsot property 
for the purposes of taxation ; and Waples, 
Debt. & Cred., where the subject of the 
location of property is treated. 

See Community Property ; Partnership 
Property ; Tenancy in Common ; Joint 
Tenancy ; Co-Ownership ; Private Prop¬ 
erty ; Territorial Property; Separate 
Property 

Taking Feloniously. See Robbery. 

Sec Abutting Property; Joint Prop¬ 
erty. 

PROPERTY INSURANCE. See 

Insurance. 

PROPERTY RIGHT. To a Dead 

Body. There is not a “property right, to a 
dead body” in a eommernal sense, but there 
is a right to bury it which the courts of law 
will recognize and protect. This right 
embraces the right to select the place of 
burial and to change it at pleasure. This 
right, in the absence of testamentary dispo¬ 
sition of the body, belongs to the next of 
kin. 149 Ky. 501, 149 S. W. 871. 

PROPERTY RIGHT IN MARKET 
QUOTATIONS. See Market Quota¬ 
tions, Property Right in. 

PROPERTY TAX OR PRIVILEGE 
TAX. A tax on a franchise of a. gas com¬ 
pany was a “property tax'’ on the intangible 
property, and not a “privilege tax” for 
engaging a business in which natural persons 
could not engage. 135 Ky.* 324, 122 S. W. 
164. 

PROPINQUITY (Lat.). Kindred; 
parentage. See Affinity ; Consanguin¬ 
ity ; Next of Kin. 

PROPIOR BOBRINA, FBOPIOR 
BOBRINO (Lat.). The son or daughter 
of a great-uncle or great-aunt on the 
father’s or mother’s side. Calvinus, Lex. 

PROPIOS, PROPRIOB. In Spanish 
Law. Certain portions of ground laid off 
and reserved when a town was founded in 
Spanish America, as the inalienable prop¬ 
erty of the town, for the purpose of erect¬ 
ing public buildings, markets, etc., or to 
be used in any other way, under the direc¬ 
tion of the municipality, for the advance¬ 
ment of the revenues or the prosperity of 
the place. 12 Pet. 442. 

PROPONENT. In Ecclesiastical 

Law. One who propounds a thing; as, 
44 the party proponent doth allege and 
propound.” 6 Eccl. 856, n. Often used of 
one who offers a will for probate. 

PROFORTUM. Intent or meaning. 
Cowel. 

PROPOSAL. An offer. A formal 
offer to perform some undertaking, stating 
the time and manner of performance ana 
price demanded, or one or more of these 
particulars, either directly or by implied 
or direct reference to some announcoment 
requesting such an offer. See 35 Ala. N. S. 
83. A proposal of this character i9 hot to 
be considered as subject to different rules 
from any other offer. Pierce, Am. R&ilw. 
Law 364 ; Poll. Contr. 13. See Offer. 

PROPOSITUS (Lat.). The person pro¬ 
posed. In making genealogical tables, the 
person whose relations it is desired to find 
out is called the propositus. 

PROPOUND. * To offer; to propose ; 
a b, the onus probandi in every case lies 
upon the party who propounds a will. 1 
Curt. Eool. 637 ; 6 Eccl. 417. 

PROPRE8. In French Law. The 

term propres or biens propres is used to 
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prostitution 


that property which has come to an 
individual from his relations, either in a 
duvet line, ascending or descending, or 
from a collateral line, whether the same 
hare come by operation of law or by devise 
Proprta is need In opposition to acquit*. 
Pothier, Dtm Propnss; 2 Burge, Confl. of 
Law 61. 

FBOPBIA PERSON A (Lat. in his 
own person). It is a rule in pleading that 
pleas to the jurisdiction of the court must 
lie plead in propria persona, because if 
pleaded by attorney tnep admit the juris¬ 
diction, as an attorney is an officer of the 
court, and he is presumed to plead after 
having obtained leave. which admits the 
jurisdiction. La wee. PL 91. 

An appearance may be in propria per- 
tona, and need not be by attorney. 

PROPRIETARY. In its strict sense, 
this word signifies one who is master of his 
actions, and who has the free disposition of 
his property. During the colonial govern¬ 
ment of Pennsylvania, William Penn was 
called the proprietary. 

Belonging to ownership ; as proprietary 
rights. 117 U. S. 487, 

PROPRIETATE PROBANDA. See 
De Proprxet ate Probanda. 

PROPRIETOR. The owner. 

One who has the legal right or exclusive 
title to anything. In many instances it is 
synonymous with owner. 83 Tex. 218. A 
receiver is not a proprietor ; 32 S. W. Rep. 
(Ter.) 77. 

PHOPBIO VIGORS (Lat). By its 
own force and vigor: an expression fre¬ 
quently used in construction. A phrase is 
said to hive a certain meaning proprio 
vigore. 

PROPTER (Lat.). On account of ; for. 

PROPTER AFFECTUM (Lat ). For 
or on account of some affection or prej¬ 
udice. See Challenge. 

PROPTER DEFECTUM (Lat.). On 
account of or for some defect. See Chal» 
lenor. 

PROPTER DEFECTUM SAN¬ 
GUINIS. On account of failure or 
deficiency of blood. 2 Bl. Com. 245. 

PROPTER DELICTUM (Lat.). For 
or on account of crime. See Challenge. 

PROPTER HONORIS REBPEC- 
TTTM. On account of respect or honor of 
rank. See Challenge. 

PROPTER IMPOTENTIAM. See 

Impotenttam Propter. 

PROPTER MAJOREM 8ECURI- 
TATEM. For greater security.. 

PROPTER SAEVITIAM AUT 
ADULTERIUM. On account of cruelty 
or adultery. 2 Kent’s Com. 125. 

PROROGATED JURISDICTION. 
In Scotch Law. That jurisdiction which, 
by the consent of the parties, is conferred 
upon a judge who, without such consent, 
would Be u 1 competent. Erskine. Inst. I. 
2. 15. 

At common law, when a party is entitled 
to some privilege or exemption from juris¬ 
diction he may waive it, and then the 
jurisdiction is complete ; but the consent 
cannot give jurisdiction. 

PROROGATION. Putting off to an¬ 
other time. It is generally applied to the 
English parliament, and means the con¬ 
tinuance of it from one time to another : it 
differs from adjournment, which is a con¬ 
tinuance of it from one day to another in 
the same session. 1 Bla. Com. 186. 

In Civil Law. The giving time to do 
a thing beyond the term prefixed. Dig. 2. 
14. 27. l. See Prolongation. 

PROSCRIBED (Lat. prosaibo, to 
write before). In Civil Law. Among 
the Romans, a man was said to be pro¬ 
scribed when a reward was offered for his 


head ; but the term was more usually 
applied to those who were sentenced to 
some punishment which carried with it 
the oonsequenoes of civil death. Code 9. 4(t 

PROSECUTE. To proceed against a 
pereon judicially ; to proceed against a person 
criminally. 

PROSECUTION (Lat. proiequor, to 
follow after). In Criminal Law. The 
means adopted to bring a supposed offender 
to justioe and punishment by due course of 
law. See 34 La. Ann. 1198. 

Prosecutions are carried on in the name 
of the government, and have for their 
principal object the security and happineas 
of the people in general. Hawk. P L Cr. b. 
2, o. 25, s. 3; Bac. Abr. Indictment (A3). 

In England, the modes most usually em¬ 
ployed to carry them on are—by Indict¬ 
ment; 1 Chitty, Cr. L. 132; presentment of 
a grand jury ; id. 133; ooroner's inquest; 
id. 134; and by an information. In this 
oountry, the modes are—by indictment, by 
presentment, by information, and by com¬ 
plaint. which see. See POBTULATIO; Mau- 
cioub Prosecution. 

To Beoover a Penalty. A prosecution 
for contempt of court is a “prosecution to 
recover a penalty” within the meaning of a 
statute, and is barred by limitation one year 
after the right to the penalty accrued. 141 
Ky. 461, 133 S. W. 206. Sec Criminal 
Prosecutions. 

PROSECUTOR. In Practice. He 
who prosecutes another for a crime in the 
name of the government. 

The public prosecutor is an officer ap¬ 
pointed by the government to prosecute 
all offences: he is the attorney-general of 
his deputy. 

A private prosecutor is one who prefers 
an accusation against a party whom he 
suspects to be guilty. 

Every man may become a prosecutor; 
but no man is bound, except in some few 
of the more enormous offences, as treason, 
to be one ; but if the prosecutor should 
compound a felony he will be guilty of a 
crime. The prosecutor has an inducement 
to prosecute, because he cannot, in many 
cases, have any civil remedy until he has 
done his duty to society by an endeavor to 
bring the offender to justice. If a prose¬ 
cutor act from proper motives, he will not 
be responsible to the party in damages 
though he was mistaken in his suspicions ; 
but if, from a motive of revenge, ne insti¬ 
tute a criminal prosecution without any 
reasonable foundation, he may be punished 
by being mulcted in damages, in an action 
for a malicious prosecution (g, v.). 

In Pennsylvania, a defendant is not 
bound to plead to an indictment, where 
there is a private prosecutor, until his narrie 
shall have been indorsed on the indictment 
as such, and on acquittal of the defendant, 
in all cases except where the charge is for 
a felony, the jury may direct that he shall 
pay the costs. See 1 Chitty, Cr. Law U0 ; 
2 Va. Cas. 8, 20 ; 1 Dali. 5; 2 Bibb 210 ; 8 
Call 245; Bish. Cr. Pro. 091; District 
Attorney of the United States ; In¬ 
former. 

PROSECUTOR OF THE PLEAS. 

The title of the prosecuting officer in each 
county in New Jersey and one or two other 
states. 

The term is used in the same sense as 
district attorney in other states. 

PROSOCER (Lat.). A father-in-law's 
father ; grandfather of wife. Vicat, Voc. 
Jur. 

PRO 80 CEBU 8 (Lat.). A wife's 

grandmother. 

PROSPECTIVE (Lat. prospicio, to 
look forward). That which is applicable 
to the future : it is used in opposition to 
retrospective. To be just, a law ought 
always to be prospective. 1 Bouvier, Inst, 
n. 116. See Retrospective. 

PROSPECTUS. A prospectus of an 
intended company ought net to omit actual 
and material facts, or to conceal facts ma¬ 


terial to be known, the misrepresentation 
or concealment of whloh may improperly 
influence the mind of the reader; for If he 
is thereby deceived into becoming an al¬ 
lottee of shares and suffers loss lie may 

£ rooeed against those who have misled 
im. The proper purpose of a prospectus 
of an intended company is held to be only 
to invite persons to become original share¬ 
holders or allottees of shares in the com¬ 
pany. When it has performed this office, 
it is exhausted; Peek v. Gurney. L. R, 6 
H. L. 877 ; but a purchaser of sliarea from 
an original allottee may maintain an action 
for misrepresentations contained in a pros¬ 
pectus, If he can show that it was intended 
By those issuing it to be, and was, com¬ 
municated to him prior to his purchase of 
shares; [1896] 1 Q. B. 872; suen am inten¬ 
tion may be inferred if the prospectus was 
circulated after all its shares had been al¬ 


lotted, particularly if they were taken u] 
by the promoters themselves. See [1892 
3 Cli. 566 ; 17 Ch. D. 467. 


The doctrine of Peek v. Gurney is consid¬ 
ered by Judge Thompson (Corp. § 1471) as 
“ destitute of any foundation in reason and 
opposed to the common opinions of justice 
and business morality.” It is not followed 
in this oountry, where it is held that it is 
sufficient if the prospectus was issued to 
influence the public, and the plaintiff paw 
it and was induced thereby to purchase 
shares; id. 


A prospectus set forth that a tramway 
company had the right to use steam power 
as well as horses; the directors believed 
the statement to be true, but it was not; 
it was held that the officers of the company 
were not liable for deceit: Derry v. reek, 
L. R. 14 App. Cas. 337. This decision was 
followed in England by an act of 1890 


which provided that when a prospectus 
contains any untrue statement the direc¬ 
tors of the company issuing it shall be 
liable in damages to any person taking 
shares, etc., for any Loss he may sustain; 
see Beach, Priv, Corp. § 271. 

If a director of a company knowingly 
Issues or sanctions the circulation of a false 


prospectus, containing untrue statements 
of material facts tending to deceive the 
oommunity, and to induce the public to 
buv the stock in the market, he is respon¬ 
sible to those who are injured thereby ; 62 
N. Y. 319. 


A letter intended to be used to promote 
the sale of bonds of a trust company is a 
representation to all persons to whom it is 
shown; 159 Mass. 437. 

A prospectus is admisible in evidence 
in an action at law by a company against 
its promoters for secret profits; 61 Pa. 
202. See Thomp. Liab. of Off. 809. 

A statement in a prospectus of the pur¬ 
pose for which money is wanted, is a ma¬ 
terial statement of fact, and if untrue may 
be ground for an action of deceit; 29 Ch. 
Div. 459. 


A prospectus of a new oompany, so far 
as it alleges facts concerning the position 
and prospects of the undertaking, is a 
representation to all persons who may ap¬ 
ply for shares therein, but not to subse¬ 
quent transferees of sliares; L, R. 9 H. L. 
877; but it may be as to the latter, if act¬ 
ively used to induoe the purchase of shares; 
[1090] 1 Q. B. 372; Poll. Torts 284. The 
material question as to a prospeotus is, 
“ Was there or was there not misrepresen¬ 
tation in point of faot ? ” id. 

See 7 Eng. Rul. Cas. 561 ; Alger, Pro¬ 
moters ; Deceit ; Misrepresentation ; 
Promoters. 


PROSTITUTION. The common 
lewdness of a woman for gain. The act of 
permitting a common and indiscriminate 
sexual intercourse for gain. 12 Meto. 97. 

The act or practice of prostituting or of¬ 
fering the body to an indiscriminate inter¬ 
course with men; common lewdness of a 
woman for gain ; the act of permitting a 
common and indiscriminate sexual inter¬ 
course for hire. 106 Mo. 575. See 51 Me. 
24 ; 98 Ala. 01. 

By the word in its most general sense 
is understood the act of setting one’s self 


PROTECTION 


998 


to sale, or of devoting to infamous pur¬ 
poses what is in one’s power : as, the pros¬ 
titution of talents or abilities ; the prosti¬ 
tution of the press, etc. 8 Barb. 610. 

In all well-regulated communities this 
has been considered a heinous offence, for 
which the woman may be punished; and 
the keeper of a house of prostitution may 
be indicted for keeping a common nuisance. 

A landlord cannot recover for the use 
and occupation of a house let for the pur- 



to prostitutes for quiet and decent occupa¬ 
tion, nor to permit a house to be visited 
by disreputable people, if they visit it 
for innooent and proper purposes; 16 R. 
L 24. 

In a figurative sense, it signifies the bad 
use which a corrupt judge makes of the 
law, by making it subservient to hia inter¬ 
est : as, the prostitution of the law, the 
prostitution of justice. 

PROTECTION. In Mercantile 
Law. The name of a document generally 
given by notaries public to sailors and 
other persons going abroad, in which is 
certified that the bearer therein named is 
a citizen of the United States. 

In Governmental Law. That benefit 
or safety which the government affords to 
the citizens. 

In English Law. A privilege granted 
by the king to a party to an action, by 
which he is protected from a judgment 
whioh would otherwise be rendered against 
him. Of these protections there are 
several kinds. Fitzli. N. 13. G5. 

PROTECTION OF THE LAWS. 

The fourteenth amendment of the con¬ 
stitution of the United States, among 
other provisions respecting the life, liberty, 
and property of citizens, provides that no 
state shall “ deny to any person within 
its jurisdiction the equal protection of the 
laws.” This provision has been subjected 
to much judicial construction. The pro¬ 
tection extends to “acts of the state 
whether through its legislative, its execu¬ 
tive, or its judicial authorities ; ” 154 U. S. 
*5 ; 100 id. 313, 339 ; 103 id, 370. In a late 
case the court said : “ But it must be ob¬ 
served that the prohibitions of the amend¬ 
ment refer to all the instrumentalities of 
the state, to its legislative, executive, and 
judioial authorities, and, therefore, who 
ever by virtue of public position under a 
Btate government deprives another of any 
right protected by that amendment against 
deprivation bv the state, 4 violates the con¬ 
stitutional inhibition, and, as he acts in 
the name and for the state, and ia olothed 
with the state’s power, his act is that of 
the state.' This must be so, or, as we have 
often said, the constitutional prohibition 
h&9 no meaning, and ‘ the state nas clothed 
one of its agents with power to annul or 
evade it. ’ ” Harlan. J., in 166 U. 8. 220. 
See 162 id. 565 ; 118 id. 356. That amend¬ 
ment conferred no new and additional 
rights, but only extended the protection of 
the federal constitution over rights of life, 
liberty, and property that previously ex¬ 
isted under all state constitutions. Prior 
to the passage of this amendment “ the 
laws of all the states in terms guve equal 
protection to all white persons. This 
amendment, however, is general, and for¬ 
bids the denial to any class of persons the 
equal protection of the laws by any state ; 
and there is no doubt that class legislation 
is forbidden ; * 14 Utah 71. M What must 
constitute a denial of the equal protection 
of the law will depend, in this view, in a 
large measure, upon wb&t rights of the law 
have been conferred, or protection ex¬ 
tended, under the constitution and laws of 
the particular state in which the question 
arises. As the constitution and laws of the 
states vary, the proposition that each case 
must, to an extent, depend upon its own 
facts, is especially applicable to this class 
of oases. When the state Itself undertakes 
to deal with its citizens by legislation, it 
does so under certain limitations, and it 
may not single out a class of citizens, and 
subject that class to oppressive discrimina¬ 


tion, especially in respect to those rights 
so important as to be protected by constitu¬ 
tional guaranty. That the prohibitions of 
that amendment are now regarded as pro¬ 
tecting the citizen against a denial of the 
equal protection of the law, and against 
taking property without due processof law, 
under the power of taxation, is a proposi¬ 
tion clearly deducible from the many causes 
in which that question has been consid¬ 
ered ; ” 86 Fed. Rep. 168, 186. The state 
statute providing that in case of a loss 
under a life insurance policy, the insurer 
shall be liable to pay, in addition to the 
amount thereof, 12 per cent, with attor¬ 
ney’s fees for the collection of the same, is 
in violation of the fourteenth amendment 
of the constitution of the United States, 
which secures the equal protection of the 
lawB, inasmuch as it is a discrimination 
against such companies; 41 S. W. Rep. 
(Tex.) 680. 

By equal protection is meant equal se¬ 
curity to every one in his private rights— 
in his rights to life, to liberty, to property, 
and to the pursuit of happiness. It implies 
not only that the means which the laws 
afford for such security shall be equally ac¬ 
cessible to him, but that no one shall be 
subject to any greater burdens or charges 
than such &9 are imposed upon all others 
under like ciroumstances; 18 Fed. Rep. 
893. See Privileges and Immunities ; 
Civil Riohts ; Due Process of Law. 

PROTECTION ORDERS. Ordere 
granted by the court upon the application 
of a wife living apart from her husband tQ 
protect her property. Brett, Com. 988. 

PROTECTION, WRIT OF. A 

writ which, from a very early period, issued 
out of the Chancery to men absent overseas 
on the king’s service. It made them free 
of all suits except some few Buch as the 
Assize of Novel Disseisin, the Assize of 
Darrein Presentment, Attaints, etc. It 
could not, as a rule, be pleaded to any suit 
instituted before it was issued, nor to a 
charge of felony. The last instance of its 
issue was about 1690. The writ of protec¬ 
tion was also issued to crown debtors in 
order to prevent private creditors from 
getting priority of the crown. Byrne. 

PROTECTOR OF SETTLE¬ 
MENT. The protector of a settlement is 
a person without whose consent a tenant in 
tail cannot bar the entail except as against 
hie own issue, nor a tenant in base fee enlarge 
his estate into a fee-simple. R. & L. Diet. 

PROTECTORATE. Treaties of pro¬ 
tection are treaties in the nature of un¬ 
equal alliance, from which they are chiefly 
distinguished by keeping a garrison within 
the protected state; Twiss, Rights .of Na¬ 
tions § 247. The rights of sovereignty 
must be exercised de facto as well as de 
jure. See Halleck, Int. L. 09; 1 Kent, 
Gould’s ed. *28, 

The term protectorate is one of which 
the meaning is somewhat divided; or 
rather, perhaps, it may be said with more 
correctness to have different meanings 
under different circumstances. As- exer¬ 
cise I, however, by a European power over 
a smaller civilized state, it differs from the 
relation which links an Eastern protected 
state with a European country ; a German 
protectorate inclines to the assumption of 
more full control than a British. 

Formerly protected nations were said to 
retain their independence and internal sov¬ 
ereignty, placing their foreign relations 
under a stronger country. It is believed 
that all the states represented at the Berlin 
Conference in 1886, except Great Britain, 
maintained that a Protectorate includes 
the right of administering justice over the 
subjects of a protected state. $ee Hall, 
For. Jur. of the British Crown. 

PROTEST. In Contracts. A nota¬ 
rial act, made for want of payment of a 
promissory note, or for want of acceptance 
or payment of a bill of exchange by a no¬ 
tary public, in which it is declared that all 
parties to such instruments will be held 


responsible *o the holder for all damages, 
exchanges, re-exchange, etc. 

A formal notarial certificate attesting 
the dishonor of a bill of exchange or prom¬ 
issory note. Benj. Chaim. Bills, etc., art. 


There are two kinds of protest, namelv, 
protest for non-acceptance, and protest for 
non-payment. There is also a species of 
protest common in England, which is 
called protest for better security. Protest 
for non-acceptance or non-payment, when 
duly made and accompanied by notice to 
all the parties to the bill or note, has the 
effect of making all of them responsible to 
the holder for the amount of the bill or 
note, together with damages, etc,; 3 Kent 
63 ; Byles, Bills 273,894 ; Cbitty, Bills 278 ; 
Com. Dig. Merchant (F8, 9, 10) ; Bac. Abr. 
Merchant , etc. (M 7). Protest for better 
security may be made when the acceptor 
of a bill fails, becomes insolvent, or in any 
other way gives the holder just reason to 
suppose it will not be paid. It seems to be 
of doubtful utility, except that it gives 
the drawer of a bill on a foreign country 
an opportunity of availing himself of any 
attachment law there in force; 1 Ld. 
Ravm. 746. 

The protest is a formal paper signed and 
sealed bv a notary wherein he certifies 
that on the day of its date he presented the 
original bill attached thereunto, or a copy 
(a description of the bill is enough ; 17 
How. 600), to the acceptor, or the original 
note to the maker thereof, and demanded 
payment, or acceptance, which was re¬ 
fused, for reasons given in the protest, and 
that thereupon he protests against the 
drawer and indorsers thereof for exchange, 
re-exchange, damages, costs, and interest. 
.See Benj. (Jhalm. Bills, art. 176 ; 2 Ames, 
Bills & N. 863. It is usual, also, for the no¬ 
tary to serve notices of the protest on all the 
parties to the bill. The notice contains a 
description of the bill, including its date 
and amount, the fact of demand and re¬ 
fusal, and that the holder looks to the per¬ 
son notified for payment. Protest of for¬ 
eign bills is proof of demand Rnd refusal to 
pay or accept; 2 H. & J. 399 ; 8 WheRt. 
338; 2 Pet. 179, 688. Protest is bmuI to be 
part of the constitution of a foreign bill; 
and the form is governed by tin* lex loci 
contractus; 2 Hill N. Y. 227; It La. 14 ; 

2 Pet. 179. 180; Story, Bills 176 (hy the 
place where the protest i* made; Benj. 
Chaim. Bills, art, 180). A protest must be 
made by a notary public or other person 
authorized to act as such; Beni. Chaim. 
Bills, art. 177 ; but it has been held that 
the duties of a notary caonot be performed 
by a clerk or deputy; 102 Mass. 141. In¬ 
land bills and promissory notes need not 
be protested; 6 How. 23 ; see 1 App. D. 
C. 171; but the term protest, as applied to 
inland bills of exchange, includes only the 
steps necessary to charge the drawer and 
indorser; 36 Neb. 744. See 8 Misc. Rep. 
616. Protest is unnecessary to fix the 
liability of an indorser on a non-negotiable 
instrument; 70 Tex. 568. See Accept¬ 
ance ; Bills of Exchange ; Notice of 
Dishonor. 

In Legislation. A declaration made 
by one or more members of a legislative 
body that they do not agree with some act 
or resolution of the body : it is usual to 
add the reasons which the protestants have 
for such a dissent. 


In Maritime Law. A writing, st¬ 
ated by a justice of the peace, a notary 
jblic, or a consul, made and verified by 
ie master of a vessel, stating the severity 
' a voyage by which a ship lias suffered, 
id showing that it was not owing to the 
3 glect or misconduct of the master. See 
saoh. Ins. § 1821 ; 1 Wash. C. C. 145, 238, 
13, n.; 1 Pet. C. C. 119 ; 1 Dali. 8,10,817 ; 
id. 195; 3 W. & S. 144. 

The protest is not, in general, evidence 
ir the master of the vessel or hia owner* 
the English or American courts; vet it 


Abb. Sh., 18th ed. 467. 

In Public Land Affairs. Any com¬ 
plaint or objection, whether by a publio 
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aprnt or a private oitisen, which is intended 
u> be and ia made the basis of some action 
or proceeding in the public right against an 
existing entry J44 l. S. ITS. Cf Contest. 

PROTEST, PAYMENT UNDER. 

A person who without the compulsion of 
legal process, or duress of goods or of the 
person, yields to the assertion of an invalid 
or unjust claim by paying it. oannot bv 
mere protest, either in writing or oral, 
change its character from a voluntary to 
an involuntary payment. The payment 
overcomes and nullities the protest ; 4 
Wait, Act. A Def/493. Where an illegal 
tax is paid under protest to one having au¬ 
thority to enforce its collection, it is an 
involuntary payment and may be recovered 
back ; 23 la. 310 ; 21 Mich. 483 ; but see 84 
i*i ITO ; S. C, 23 Am. Rep. 512. 

A mere apprehension of legal proceed¬ 
ings to collect a tax is not sufficient tc 
make the payment compulsory ; there must 
be an immediate power or authority to in¬ 
stitute' them ; 46 Md. 552. 

An action will not lie to recover money 
voluntarily paid to redeem land sold upon 
a void Lax judgment wheii the party mak¬ 
ing the payment has at the time full 
knowledge of the character of the sale and 
all the facts affecting its validity ; 26 Minn. 
543. 

The payment of illegal fees cannot gener¬ 
ally be considered as voluntary, so a9 to 
preclude the plaintiff from recovering them 
back ; 2 B & C. 729 ;2B.& A. 562. Where 
money is paid under an illegal demand, 
colore obeli’, the payment can never be 
voluntary ; 8 Exch. 625. 

Where a railway company exacted from 
a carrier more than they charged to other 
carriers in breach of the acts of parlia¬ 
ment. It was held that sums thus exacted 
could be recovered back; 7 M. <Sfc. G. 253. 
Where a man pays more than he is bound 
to do by law for the performance of a duty 
which the law says is owed to him for noth¬ 
ing, or for less than lie has paid* he is en¬ 
titled to recover back the excess ; L. R. 4 
H. L. C. 249. 

The object of the protest is to take from 
the payment its voluntary character; it 
serves as evidence that the payment was 
not voluntary, and in order to be effica¬ 
cious there must be actual coercion, duress, 
or fraud, presently existing, or the pay¬ 
ment will be voluntary in spite of the pro¬ 
test ; 59 N. Y. 603 ; 115 Mass. 367. Whether 
actual protest, in case of the payment of 
money illegally demanded by a public 
officer is a condition precedent to a recov¬ 
ery by the party paying the money is not 
clearly settled ; 4 Wait, Act. & Def. 495. 


clearly settled; 4 Wait, Act. & Def. 495. 
Where the person demanding the monev 
has notice of the illegality of the demand, 
a protest is not necessary, but otherwise it 
is necessary ; 49 Cal. 624. 

On certiorari the supreme court held 
that when duties are paid in order to get 
possession of the goods, a protest made 
within ten days after the ascertainment 
and liquidation of the duties is sufficient; 
164 U. S. 54, where the statutes on the sub¬ 
ject are collated and examined and the de* 
cision of the circuit court of appeals was 
affirmed ; Fuller, C. J., and Field, Harlan, 
and Brewer, JJ., dissenting. 

PROTESTANDO. See Protesta¬ 
tion. 

PROTEST AN T. It includes all those 
who believe in the Christian religion and 
do not acknowledge the supremacy of the 
g>p*^ 52 Conn. 418; 53 id. 493. See 53 N. 

PROTESTATION. In Pleading. 

The indirect affirmation or denial, by means 
of the word protesting (in the Latin form 
of pleadings, protestando), of the truth of 
some matter which cannot with propriety 
or safety be positively affirmed, denied, or 
entirely passed over. See 3 Bla. Com. 811. 

The exclusion of a conclusion. Co. Litt. 
124. 

Its object was to secure to the party mak¬ 
ing it the benefit of a positive affirmation 
or denial in case of success in the action. 


so far as to prevent the conclusion that.tho 
fact was admitted to be true as stated by 
the opposite party, and at the same time to 
avoid'the objection of duplicity to which a 
direct affirmation or denial would expoee 
the pleading ; 19 Johns. 96; 2 Saund. 109 ; 
Com. Dig. Pleader (N). Matter which is 
the ground of the suit upon which issue 
could be taken could not be protested ; 
Plowd. 276 ; 2 Johns. 227. But see 2 Wma. 
Saund. 103. n. Protestations are no longer 
allowed ; 3 Bla. Com. 812 ; and were gener¬ 
ally an unnecessary form ; 3 Lev. 125. 

The common form of making protesta¬ 
tions was as follows: “ because protesting 
that," etc., excluding such matters of the 
adversnryVpleading as are intended to be 
excluded in the protestando, if it be matter 
of fact; or, if it be against the legal suffi¬ 
ciency of his pleading, “ because protesting 
that the plea oy him above pleaded in bar ” 
(or by way of reply, or rejoiner, etc., as 
the case might be) ** is wholly insufficient 
in law.” See, generally, 1 Chitty, PI. 534 ; 
Com, Dig. Pleader (N); Steph. Pi. 235. 

In Pr&otioa. An asseveration made by 
taking God to witness. A protestation is 
a form of asseveration which approaches 
very nearly to an oath. Wolffius, Inst. § 375. 

PROTHONOTARY. The title given 
to an officer who officiates as principal 
clerk of some courts. Viner, Abr. 

In ecclesiastical law, the name of pro- 
thonotary is given to an officer of the court 
of Rome. He is so called because he is the 
first notary ,—the Greek word n-porof signi¬ 
fying primus , or first. These notaries have 
pre-eminence over the other notaries, and 
are put in the rank of prelates. There are 
twelve of them. Dalloz, Diet . de Jur. 

PROTOCOL. A record or register. 
Among the Romans, protocollum was a 
writing at the head of the first page of the 
paper used by the notaries or tabellions. 
Nov. 44. 

In Fiance the minutes of notarial acts 
were formerly transcribed on registers, 
which were called protocols. Toulher, Dr. 
Civ. Fr. liv. 3, t. 3, c. 6, 8. 1, n. 413. 

By the German law it signifies the min¬ 
utes of any transaction. Encyc. Amer. 
In the latter sense the word lias of late been 
received into international law. Id. 

In International Law it is a diplomatic 
expression which signifies the register on 
which the deliberations of a conference, 
etc., are inscribed, whence the word comes 
to signify the deliberations themselves. 1 
Hal leek, Int- L. 298, note. 

It is used to indicate a preliminary 
treaty, as the instrument of August 12, 
1898, entered into between the United 
States and Spain. 

PROTOCOLO. In Bpanish Law. 

The original draft of an instrument which 
remains in the possession of the notary. 
White, New Recop. 1. 3, t. 7, c. 5, §2. 

PROTUTOR (Lat). In Civil Law. 
He who, not being the tutor of a pupil or 
minor, ha9 administered hi9 property or 
affairs os if he had been, whether he 
thought himself legally invested with the 
authority of a tutor or not. 

He who marries a woman who is tutrix 
becomes, by the marriage, a protutor. 
The protutor ie equally responsible with 
the tutor. 

PROUT PATET PER RECORD TJM 

(Lat,). As appears by the record. This 
phrase is frequently used in pleading; as, 
for example, in debt on a judgment or other 
matter of record, unless when it is Btated 
as an inducement, it is requisite, after 
showing the matter of record, to refer to it 
by the proutpatet per recordum. 1 Chitty, 
PL *356; 10 Me. 127. 

PROVE. To establish by evidence ; to 
make out a case or claim by evidence. 

PR OVER. In Old Engiiah Law. 

One who undertakes to prove a crime 
against another. 28 Edw. I.; 5 Hen. IV. 
One who, being indicted and arraigned for 
treason or felony, confesses before plea 
pleaded, and accuses his accomplices to ob¬ 


tain pardon ; state’s evidence. 4 Bla. Com. 
33Q*. To prove. Law Fr. & Lat. .Diet.; 
Britton, c. 22. 

PROVIDED. The word always ex¬ 
presses a condition, unless it appears from 
the context to be the intent or the parties 
that it shall constitute a covenant; 16 Conn. 
419; but it has been held that, though it 
is apt to create a condition, it does not 
necessarily do so ; it is often used by way 
of limitation or qualification only, espe¬ 
cially when it does not introduce a new 
clause, but only serves to qualify or restrain 
the generality of a former clause ; 8 Allen 
596. The word is often used as a conjunc¬ 
tion to an independent paragraph ; 128 U. 
S. 174 

Provided always may constitute a condi¬ 
tion, limitation, or covenant, according to 
circumstances ; 20 Ind. 403. 

See Proviso, As Provided 

PROVIDED ALWAYS. See Pro¬ 
vided. 

PROVIDENT SOCIETIES. See 

Industrial and Provident Societies. 

PROVINCE. Somtimes this signifies 
the district into which a country has been 
divided: as, the province of Canterbury, in 
England ; the province of Languedoc, in 
France. Sometimes it means a dependency 
or colony : as, the province of New Bruns¬ 
wick. It is sometimes used figuratively to 
signify power or authority : as. it is'the 
province of the court to judge of the law, 
that of the jury to decide on the facts. 

PROVINCIAL CONSTITUTIONS. 

The decrees of provincial synods held un¬ 
der divers archbishops of Canterbury. 

PRO VIN Cl ALE OF LYNDWOOD. 

A treatise on Church law by William Lyn- 
wode who lived dining reign of Edward IV. 
English. 

PROVING THE TENOR. In Scotch 
Law. An action for reviving a writing 
which has been destroyed or is missing. 
Ersk. Prill. 496. 

PROVISION. In Common Law. The 
property which a drawer of a bill of ex¬ 
change places in the hands of a drawee: 
as, for example, l»v remittances, or when 
the drawee is indebted to the drawer when 
the bill becomes due, provision is said to 
have been made. Acceptance always pre¬ 
sumes a provision. See Code de Comm. 
art. 115-117. 

In French Law. An allowance granted 
by a judge to a party for his support,— 
which is to be paid before there is a defi¬ 
nite judgment. In a civil case, forexam- 
ple, it is an allowance made to a wifi who 
is separated from her husband, Dalloz, 
Diet. 

In the law of praemunire a provision was 
a nomination by the pope to an English 
benefice before it became void, though the 
term was afterwards indiscriminately applied 
to any right of patronage exerted or claimed 
by the pope. The statute 35 Edw. 1, was 
the first statute against provisions. Persons 
who attempted to take the benefit of pro¬ 
visions we*** called provisors. Byrne. 

PROVISIONAL INJUNCTION. 

Sometimes, though not correctly, used for 
interlocutory injunction. 

PROVISIONAL REMEDY. One 

provided for present need, or for the occa¬ 
sion, that is, one adapted to meet a par¬ 
ticular exigency. 64 How. Pr. 100. 

PROVISIONAL SEIZURE. In 
Louisiana. A term which signifies nearly 
the same as attachment ot‘ property. 

It is regulated by the Code of Practice as 
follows, namely :— 

The plaintiff may, in certain cases, here¬ 
after provided, obtain the provisional seiz¬ 
ure of the property which he holds in 
pledge, or on which he has a privilege 
(q. u.), in order to secure a payment of his 
claim. La. Code, art. 284. 

Provisional seizure may be ordered in the 
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following cases: first, in executory pro¬ 
ceeding, when the plaintiff sues on a title 
Importing confession of judgment; second, 
when a lessor prays for the seizure of fur¬ 
niture or property used in the house, or 
attached to the real estate which he has 
leased ; third, when a seaman, or other per¬ 
son, employed on board of a ship or water 
oraft, navigating within the state, or person 
haying furnished materials for or made re¬ 
pairs to such ship or water craft, prays 
that the same may be seized, and prevented 
from departing, until he has been paid the 
amount of his claim ; fourth, when the pro¬ 
ceedings are in rem , that is to say, against 
the thing itself which stands pledged for 
the debt, when the property 13 abandoned, 
or in cases where the owner of the thing is 
unknown or absent. La. Code, art. 285. 
See 6 Mart. La. n. 8. 168 ; 7 id. 153; 6 id. 
820 ; 1 Mart. La. 168 ; 12 id. S2. 


merely to be negatived in some particular, 
the negative should be expressed in imme¬ 
diate oontact with the general words. 
Sometimes a proviso introduces several 
stages of consecutive operation, which 
would be better expressed by ‘‘and.” It 
is impossible to deauce any general rule 
from the doctrines laid down by thecourts 
in the multitude of adjudicated cases. 

Trial by proviso. A trial at the instance 
of a defendant in a case in which the plain¬ 
tiff, after issue joined, does not procrod to 
trial lylien by the practice of the court he 
ought to have done so. * 

While the primary purpose of a proviso 
is to qualify only the provision of the statute 
to which it is appended, a presumption of 
surh purpose will not prevail against a 
demonstrative tost that the legislative intent 
was that the proviso was of general applica¬ 
tion. 204 U. S. 143. 


PROVISIONS. Food for man ; vict¬ 
uals. 

Com on the ear in the shuck is provi¬ 
sions within the meaning of a constitu¬ 
tional provision with reference to exemp¬ 
tions ; 88 Ga. 352; 23 Ark. 103: but the 
word does not include a milch cow ; 80 Ga. 
733; nor cotton ; 79 Ga. 172. It has been 
held to mean only articles of food; 20 
Wend- 177. The 3 ale of unwholesome pro¬ 
visions is a misdemeanor ; 2 East, PI. Cr. 
822; 3 Maule & 8. 10; 4 id. 214; 4 Camp. 
10. And the rule is that the seller im¬ 
pliedly warrants that they are wholesome; 
8 Bla. Com. 166. See Adulteration ; 
Food; Groceries; Salr; Warranty. 

PROVISO. The name of a clause in¬ 
serted in an act of the legislature, a deed, 
a written agreement, or other instrument, 
which generally contains a condition that 
a certain thing shall or shall not be done, 
in order that an agreement contained in 
another clause shall take effect. 

A limitation or exception to a grant 
made, or authority conferred, the effect of 
which is to declare that the one shall not 
operate, or the other be exercised, unless 
in the case provided. 10 Pet. 471 ; 98 Col. 
433. 

The general purpose of a proviso is to ex¬ 
cept the clause oovered by it from the pro¬ 
visions of a statute or to qualify the opera¬ 
tion of the statute ; 128 U. H, 174. See 93 
id. 88. It always implies a condition, un¬ 
less subsequent words change it to a cove¬ 
nant ; 12 Conn. 419 ; but when a proviso 
contains the mutual words of the parties to 
a deed, it amounts to a covenant ; 2 Co. 72 ; 
Cro. Eliz. 242; Moore 707. 

A proviso differs from An exception ; 1 
B. <fc Aid. 99. An exception exempts , ab¬ 
solutely, from the operation of an engage¬ 
ment or an enactment; a proviso defeats 
their operation, conditionally . An excep¬ 
tion taxes out of an engagement or enact¬ 
ment something that would otherwise be 
part of the subject-matter of it; a proviso 
avoids them by way of defeasance or ex¬ 
cuse ; 8 Am. Jur. 242 ; Plowd. 861 ; 1 
Saund. 284a, note; Lilly. Reg., and the 
cases there cited. The natural presump¬ 
tion from a proviso is, that, but for the 
proviso, the enacting part of the section 
would have included the subject-matter of 
the proviso; 5 Q. B. D. 173. See. gener¬ 
ally, Am. Jur. no. 16. art. 1 : Bac. Abr. 
Conditions (A) ; Com. Dig. Conditions (A 1), 
(A 2); Dwarris, Stat. 660 ; Provided. 

The proper use of provisoes in drafting 
aots is explained by Coode on Legislative 
Construction, printed as an appendix to 
Purdon’s Pennsylvania Digest. He con¬ 
siders that the ^.buse of the proviso is uni¬ 
versal, and doubts if it need .ever be em¬ 
ployed in drafting acts. The early, and, 
as he thinks, the correct use, is by way of 
taking special cases out of general enact¬ 
ments and providing for them. The courts 
have generally assumed that such was the 
proper mode of using a proviso. It is in- 
corfectly used to introduce mere excep¬ 
tions to the operation of the enactment 
where no special provision is made for the 
exception; these are better expressed as 
exceptions. If a general provision is 


PROVISOR. He that hath the care of 
providing things necessary; but more ts- 
pecially one who sued to the court of Rome 
for a provision, Jacob ; 25 Edw. HI. 
One nominated by the pope to a benefice 
before it became void, m prejudice of the 
right of the true patron. 4 Bla. Com. 111*. 

PROVISORS. See Provision. 

PROVISORS, STATUTE OP. The 

Btatute 25 Edw. 3, et. 4, was more particu¬ 
larly known as the Statute of Provisors, but 
it was only one of a series directed against 
provision. Bynie. See Provision ^1 2. 

PROVOCATION (Lat.proweo, to call 
out). The act of inciting another to do 
something. 

Provocation simply, unaccompanied by a 
crime or misdemeanor, does not justify the 
person provoked to commit an assault and 
battery. In cases of homicide it may re¬ 
duce the offence from murder to man¬ 
slaughter ; but not if the provocation is by 
mere words, however exasperating; 164 
U. S. 492. But when the provocation is 
given for the purpose of justifying or ex¬ 
cusing an intended murder, and the patty 
provoked is killed, it is no justification ; 
Whart. Cr. L. 457 ; 2 Gilb. Ev. by Lofft 753. 
See 81 Va. 298. 

The unjust provocation by a wife of her 
husband, in consequence of which she suf¬ 
fers from his ill usage, will bar her divorce 
on the ground of the husband’s cruelty; 
her remedy in such cases is to change her 
manners; 2 Lee 172; 1 Hagg. Cons. 155.' 
See Cruelty ; 1 Russ. Cr. 434. 486; 1 East, 
PI. Cr. 232-241. Adequate Provocation ; 
Considerable Provocation. 

PROVOKE. To excite ; to stimulate ; 
toarouse. 34 Conn. 279. See PROVOCATION. 

PROVOST. A title given to the ohief 
of some corporations or societies. 

The chief officer of certain colleges, e. g. 
the University of Pennsylvania. 

The chief dignitary of a cathedral or 
collegiate church. In France, this title 
was formerly given to some presiding 
judges. The word is derived from the 
Latin pnepositus, 

PROVOST MARSHAL. An officer 
appointed by some general officer com¬ 
manding a body or force of troops, for 
police duty, or for the general mainte¬ 
nance of order and the repression of all of¬ 
fences in connection with military occupa¬ 
tion. He or his assistants may, at any 
time, arrest and detain for trial, persons 
subject to military law committing of¬ 
fences, and may carry into execution any 
punishments to be inflicted in pursuance 
of a court martial. 


PROXENETA3 (Lat.). In Civil 
Law. Among the Remans these were per¬ 
sons whose functions somewhat resembled 
those of the brokers of modern com¬ 
mercial nations. Dig. 00. 14. 8; Domat, 
1. I, t. 17, § 1, art. 1. 

PROXIMATE. In its legal sense, 
closeness of causal connection. 05 N. J. 
L. 205. 


Proximate—Approximate—Distinc¬ 
tion. The word “proximate” when used* in 
speaking of the results of an injury means 
direct or immediate, but the word “approxi¬ 
mate” conveys a very different meaning 
161 Ky. 47, 170 S. W. 499. 

PROXIMATE CAUSE. That which, 
in a natural and continuous sequence, un¬ 
broken by any new cause, produces an 
event, and without whicli the event would 
not have occurred. The proximate cause is 
that which is most proximate in the order of 
responsible causation; 87 W. Va. 180; 80 
Pac. Rep. (N. M.) 916. That which stands 
next in causation to the effect, not neces¬ 
sarily in time or space but in causal re¬ 
lation ; 143 Ill. 242. See 93 U. S. 130 ; 
Causa Proxima Non Rkmota Sfectatur ; 
Negligence. 

PROXIMITY (Lat.). Kindred be¬ 
tween two persons. Dig. 38. lfl. 8. See 
Vicinity. 

PROXY (contracted from procuracy, 
procurator). A person appointed in the 
place of another, to represent him. 

The instrument by which a person is 
appointed so to act. 

The right of voting at an election of an 
incorporated company by proxy is not a 
general right, and the party claiming it 
must show a special authority for that 
purpose; Aug. & A. Corp. §128; 76 Pa. 
42; and although not defined on the face 
of the proxy, it will be held to be for the 
election then in contemplation, and for 
no other; 5 R. R, & Corp. L. J. 255. At 
common law it was allowable only by the 
peers of England, and that is said tc be in 
virtue of a special permission of the king ; 

1 Paige 590 ; but that practice has been 
discontinued ; Bagehot, Eng. Const. 175. 

Where there was no clause in the act of 
incorporation empowering the members 
to vote by proxy, but a by-law provided 
that the shareholders may so vote, it was 
held, in view of this by-law, that a vote 
given by proxy should have been received ; 
5 Day 329. The court did not say how 
they would have decided had there been no 
such by-law, but drew a clear distinction 
between public and moneyed corporations. 
A by-law prohibiting voting by proxy has 
been held unreasonable and invalid; 88 
Pac. Rep. (Cal.) 452. In 2 Green N. J. 222, 
it was held that it reqnired legislative 
sanction before any corporation could make 
a by-law authorizing members to vote by 
proxy. So, also, in 3 Grant, Cas. 209.* See 

2 Kent 294; Beach, Pub. Corp. 391 ; fl 
Wend. 509. Stockholders of national 
banks may vote by proxy, hut-no officer, 
clerk, teller, or bookkeeper of a bank 
may act as proxy ; R. S. § 6144 ; many of 
the states have passed statutes regulating 
the right to vote by proxy. Where it is 
provided in the charter of a corporation 
that votes may be given by proxy, and an 
appointment is made without limitation, 
a vote by the proxy binds the stockholder, 
whether exercised In his interest or not, to 
the same extent as if the vote had been 
cast in person ; 98 Ala. 92. 

A power of attorney, irrevocable for ten 
years, executed by joint owners of stock, is 
not against public policy, nor within an 
act providing that every proxy shall be re¬ 
vocable at the pleasure of the person is¬ 
suing it; 36 N. Y. S. 627 ; and a by-law 
providing tliat no proxy should be voted 
by any one not a stockholder of the 
corporation is invalid under an act pro¬ 
viding generally that stockholders may be 
represented by proxies ; 104 Cal. 649. 

A stockholder who holds a proxy from 
another stockholder, and votes at a corpor¬ 
ate meeting by a show of hands, counts as 
one person, without regard to the numberof 
proxies he him ; [18971 1 Ch. 1 ; 52 L. T. 
n. s. 846; 101 L. T. J. 827; contra, per 
Kekewioh, J., 22 Law Mag. & Rev. 46; 
but if proxies are held by non-members, 
every such has one vote (aemWe) ; [1897] 1 
Ch. 1. In England it is said that proxy- 
holders oanubt demand a poll; 3 Q. B. D. 
442. See Voting Trust ; Meeting. 

In Rooleeiastloal Law. A judicial 
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proctor, or one who is sooolnted to 
rm iflT another man's Sv concern is 
aalled s proxy. Ay lifts, Parerg. 

An annual payment made by the paro¬ 
chial clergy to the bishop, etc., on visit** 
lions. Tomlins, Law Diet. 

In Rhode Island and Connecticut the 
name of an election or day of voting for 
officers of government. Webet. Diet. 

PRUDENCE. That degree of care 
required by the exigencies or circum¬ 
stances under which it is to be exercised. 

8 S; Dak. 88. See Negligence. 

PRUDHOMMES, PRO DES 

HOMMES. Di* erect men A term ap¬ 
plied to jurors. Burrill; Britt, c 58. 
Friuj omes: groat men. Id. : Kelham. 
Prudum ; an honest man. Id. The two 
last forms are obvious corruptions. 

PRUDOMES. ScC Prudhommes. 

PRUDUM See Phudhommeb. 

PHYX A kind of service of tenure. 
It signified an old-fashioned spur with one 
point only, which the tenant, holding land 
oy this tenure, was to find for the king. 
Mount. 

PSEUDOGRAPH. False writing. 

PSYCHIATRY. The science of 
mental diseases (g. r ). It includes symptom¬ 
atology. etiology, pathological anatomy, 
and therapy of mental diseases, and care of 
the insane. Bridges, Outline Abn. Psych. 
127. See Psychosis ; Dementia ; Amentia ; 
Insanity. 

PSYCHOLOGICAL FACT. In 

the law of evidence. A fact which can 
only be perceived mentally ; such as the 
motive by which a person is actuated. 

PSYCHOSIS. An active pathological 
process with pronounced mental symptoms. 
Bridges, Outline Ab. Psych. 127. See 
Mentax Disease. 

PUBERTY. In Civil Law. The age 
in boys of fourteen, and in girls of twelve 
yean. Ayliffe, Pand. 65; Toullier, Dr. 
Civ. Fr. tom. 5, p. 100; Inst. 1. 22; Dig. 1. 
7. 40. 1; Code 5. 60. 3; 1 Bla. Com. 436. 

PUBLIC. The whole body politio, or 
all the citizens of the state. The inhabi- 
tants of a particular place. 

This term is sometimes joined to other 
terms, to designate those things which 
have a relation to the public : as, a public 
officer, a public road, a public passage, a 
public house. 

A. distinction has b een made between the terms 
pmbUe and general: they are sometlmee used as 
synonymous. The former term Is applied strictly 
to that whloh concerns all the citizens and every 
mw" of the state; while the latter Includes a 
Ir—-, though still a large, portion of the oommnn- 
liy. tireeoL £▼. « m. 

When the public interest and its rights 
conflict with those of an individual, the 
latter must yield. Co. Litt. 181. See Emi¬ 
nent Domain. True, Public, and Noto 

TUOUb. 

PUBLIC ACT. An act which con¬ 
cerns the whole community and of which 
courts of law are bound to take judicial 
notice. A land patent granted by a sister 
state is a public act. 4 Hen. A M. 146. 

See Judicial Notice. As to giving full 
faith and credit to the public acts of a 
state, sae Foreign Judgments. 

PUBLIC ADMINBTRATOB. A 

public officer who administers property, 
usually when there are no relatives. English. 

PUBLIC AMUSEMENT. See Place 
or Amusement ; Theatre. 

PUBLIC BID. See Bidder. 

PUBLIC BRIDGE. See Bridge. 

PUBLIC BUILDING. One of which 
the possession and use, as well as the prop* 
ertyMn it, are in the public. 84 N. J. 

PUBLIC CARRIER. Bee Common 
Cmm, 


PUBLIC CHAPELS. Chapels of 
ease. See Chafel. 

PUBLIC OH ABAtiTlk. An indi¬ 
vidual who aaks for and desires public rec¬ 
ognition. A states man , author, artist, or 
Inventor who does so may be said to have 
surrendered his right of protection against 
the publication of his portrait; 64 Fed. 
Rep. 280. See Injunction; Privacy; 
Ijbku 

PUBLIC CHARITY. A charity which 
is so general and indefinite in-its objects 
as to be of common and public benefit. 
11 Allen 456. It would be almost impos¬ 
sible to say what charities are public and 
what private in their nature; 2 Atk. 87. 
A devise to the poor of a parish is a public 
charity; id. An incorporated library as¬ 
sociation, the object of which is the diffu¬ 
sion of publio knowledge and the acquire¬ 
ment of the arts and sciences, and the 
revenues tfnd income of which are devoted 
exclusively to such objects and purooeea, 
is an institution of purely public charity 
under a statute exempting such institu¬ 
tions from taxation ; 86 Ohio St. 58 ; as is 
an orphan asylum which restricts its in¬ 
mates to children of a specified religion; 
W Pa. 21. See Charitable Use. 

Charity, in its broadest sense, should 
abound in every institution ; tempering even 
the rigor of the law, and meliorating the 
harsh conditions of life. It is announced by 
Divine authority and regarded by the com¬ 
mon consent of nil enlightened people os 
being the chief of human virtues. 

“Public charities’’ are public blessings, 
and the Commonwealth is interested in 
giving force and effect to them. When 
property is employed in its unselfish exer¬ 
cise on behalf of the public, where it eases 
the burdens of society, and in a measure 
thereby discharges a duty which the public, 
on its conscience, owes to unfortunate 
humanity, and is unrestricted save by the 
limitation of ability, the charity may be said 
to be a purely public one. 116 Ky. 711, 76 
S. W. 523. 

A testamentary trust to establish a 
Masonic Orphans’ Asylum to support and 
educate orphan children under seventeen 
years of age is a “public charity” within a 
statute. 134 Ky. 311, 120 S. W. 283. 

PUBLIC CORPORATION. See 

Corporation ; Quasi-Public Corpora¬ 
tions. 

PUBLIO CROSSING. A way that 
has been established as a public road in the 
manner provided by law, or that has been 
dedicated to the public use. 9G Ky. 197, 
27 S. W. 999 : 104 Ky. 35, 40 S. W. 207. 

PUBLIO DEBT. That which Is due 
or owing by the government. 

The constitution of the United States pi orWaa, 
art. A a 1, that “all debts contracted ana engage¬ 
ments entered into, before the adoption of tbis con¬ 
stitution. shall be as valid against the United States 
under this constitution as under the confederation.” 
The fourteenth amendment provides that “ the 
validity of the public debt of the United State* 
authorised by law, including debts Incurred for the 
payment of pensions and bounties for the services ia 
suppressing Insurrection or rebellion, shall not be 
questioned. ' Bee FunDiva System. 

PUBLIO DOCUMENTS. The pub¬ 
lications printed by order of congress or 
either house thereof. 1 Dak. Ter. 328. In 
an action involving & title to swamp lands 
the offloial correspondence and reports of 
publio offloera of the United States relat¬ 
ing to swamp lands and published by the 
authority of the legislature are public 
documents which the court may consult 
even if not made formal proof in the case 
88 Fed. Rep. 66. 

PUBLIO DOMAIN. See State 

Lands. 

PUBLIC DUBS. Taxes levied by a 
county court to pay a subscription of the 
county in aid of a railroad are “public dues” 
of the county. 10 Bush (Ky.) 132. 

PUBLIO ENEMY. This word, used 
in the singular number, designates a na¬ 


tion at war with the United States, and 
includes every member of such nation. 
Vattel 8, o. 0, § 70. 

To make a publio enemy, the govern¬ 
ment of the foreign country must be at 
war with the United States ; for a mob, 
bow numerous soever it may be, or robbers, 
whoever they may be, are never cgnaid- 
ered as a publio enemy ; 2 Marsh. Ins. 606; 
8 Esp. 181, 182 ; 74 Me. 418. 

A oommoD carrier is exempt from respon¬ 
sibility whenever a loss has been occasioned 
to the goods in his charge by the act of a 

f rnblio enemy; but the burden of proof 
ies on him to show that the loss was so 
occasioned; 8 Munf. 239 ; 4 Binn. 127; 
Edw. Bailrn. 547-548 ; 2 Bail. 157. See 
Common Carrier. 

In the late rebellion, the federal troops 
were a public enemy, against whose acts ■ 
common carrier within the confederate 
lines did not insure. 1 Heisk, 250. 

PUBLIO FUND. See Funding Sys¬ 
tem. 

PUBLIC GRANT. See Franchise » 
Corporation ; Lands, Public. 

PUBLIC HEALTH. See Adulter¬ 
ation ; Police Power ; Health ; Quar¬ 
antine. 

PUBLIC HIGHWAY. One under 
the control of and kept by the public, es¬ 
tablished by regular proceedings for the 
purpose, or generally used by tne public 
for twenty yeare, or dedicated by the 
owner of the soil and accepted by the 
proper authorities and for the mainten¬ 
ance of which they are responsible. 119 N. 
C. 868. It includes roads, streets, alleys, 
and lanee, laid out or erected as such by 
the public, or dedicated or abandoned to 
the publio by the owner ; 93 Cal. 128. A 
railroad is a public highway ; 112 Mo. 108 ; 
but not a road on paper; 182 Pa. 681, re¬ 
versing 2 Super. Ct. Pa. 265; nor, it is 
said, is a turnpike ; 10 Ired. 222. See High¬ 
way. 

PUBLIC HOSPITAL. To constitute 
a public hospital, four elements or conditions 
must be present: the purpose must be chari¬ 
table ; the benefits gratuitously furnished ; 
the beneficiaries unrestricted and indefinite 
within the extent of the charity, and the 
institution itself must be of governmental 
foundation and under governmental control. 
15 A. & E. Encyc. 758 ; 160 Pa. St. 578 ; 
107 U. S. 167 ; 4 Wheat. (U. S.) 673. 

PUBLIC HOUSE. A house kept for 
the entertainment of all who come law¬ 
fully and pay regularly, 8 Brewst. 844. It 
does not include a boarding-house; id. ; 
but under a statute, a store-house in the 
country is included in this term ; 29 Ala. 
40 ; and a barber shop; 30 id. 550 ; and a 
broker’s office; 81 id. 371. A room to 
which persons generally are permitted to 
resort, to play cards, though not every one 
has access to it, is a public gambling- 
house. See many cases collectedun 22 Alb. 
L. J. 24, and Abb. Die. 

In England it applied to a licensed place 
where liquor is sold. The keeper of a pub¬ 
lio house is bound to serve any person 
who- presents ready money; 2 Q. B. 
Div, 186. 

PUBLIC IMPROVEMENT. See 

Public Utility. 

PUBLIC INTEREST. If by public 
permission one is making use of publio 
property and he chances to be the only one 
with wnoqa the public can deal with re¬ 
spect to the use of that property, "his busi¬ 
ness is affected with a public interest 
whioh requires him to deal with the publio 
on reasonable terms; Cooley, Const. Lim. 
746. 

Business affected with a publio interest. 
1. Where the business is one, the follow¬ 
ing of which is not of right but is permitted 
by the state as a privilege or franchise. 2. 
Where the state on public grounds renders 
to the business a special assistance by tax¬ 
ation or otherwise. 8. Where for tne ac¬ 
commodation of a business special useisal- 
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lowed to be made of public property or of 
a public easement. 4. Where special priv¬ 
ileges axe granted in consideration of some 
special return t<> be made to the public ; id. 
As to the publication of matter of 

E ublic interest, see Libel; Privileged 

COMMUNICATION. 

PUBLIC INTERNATIONALLAW. 

See International Private Law. 

PUBLIC LANDS. Such lands as are 
subject to sale or other disposition by the 
United States, under general laws; 92 U. 
S. 761; 145 id. 535. See Lands, Public ; 
10 Nev. 260. State Lands. 

Term does not include lands to which 
rights have attached and become vested, 
through full compliance with an applicable 
land law. 255 U. 8. 237, 238, citing 92 
U. S. 763 ; 185 U. S. 391. ct at. 

While the phrase “public lands” is a term 
ordinarily used to designate lands subject 
to sale under general laws, it is sometimes 
used in a larger sense, and ae used in § 2 of 
the act of July, 1862, it includes lands within 
Indian reservations. Congress so intended 
and such has been the construction placed 
on the words by the Interior Department, 
225 U. 8. 583. 

PUBLIC LAWS. See Public Act9. 

PUBLIC MEETING. Sec Assembly ; 
Unlawful Assembly. 

PUBLIC MONEY. As used in the 
U. S. statutes, the money of the federal 
government received from the public rev¬ 
enues, or intrusted to its fiscal officers, 
wherever it may be. It does not include 
money in the hands of the marshals and 
other officers of the courts, held to await 
the judgment of the court. 12 Ct. Cl. 281. 

PUBLIC OFFICE. Where, by virtue 
of law, a person is clothed, not as an inci¬ 
dental or transient authority, but for such 
time as denotes duration and continuance, 
with independent powder to control the 
property of the public, or with public func¬ 
tions to be exercised in the supposed in¬ 
terest of "the people, the service to be com¬ 
pensated by a stated yearly salary, and 
the occupant having a designation or title, 
the position so created is a public office. 
29 N. E. Rep. (Ohio) 593. See Officer. 

PUBLIC OFFICER. One who ren¬ 
ders a public service; a service in which the 
general public is interested. A municipal 
fireman is a “public officer” within the mean¬ 
ing of the term of its broader sense. 145 Ky. 
242, 140 S. W. 197. 

Persons employed in a city hall in manag¬ 
ing and conducting the affairs of the munici¬ 
pality are “public officers.” 135 Ky. 571, 

122 S. W. 860. 

PUBLIC PARK. Ab Public Prop¬ 
erty. A “public park,” maintained at public 
expense, is not for profit, but for the public 
good. It is open to the rich and poor alike, 
whether they live in or outside the city. The 
municipal authorities are charged with the 
duty of maintaining the public health, and 
in the judgment of scientific men, it is essen¬ 
tial to the public health that cities have and 
maintain parks, where the people can breathe 
wholesome air. People of this enlightened 
age justify the levying of taxes to maintain 
them. They are just as much “public 
propertyused for public purposes, as are 
the streets, and trees planted therein, and 
it would be just as proper and reasonable 
to tax the one as tne other. The public 
have access to and enjoy both. In our 
opinion, the public park is public property, 
used for public purposes, and necessary to 
the proper government of & city. 105 Ky. 
344, 49 S. W. 320. 

PUBLIC PASSAGE. A right to pass 
over a body of water. This term is synony¬ 
mous with public highway, with this dif¬ 
ference : by the latter is understood aright 
to pass over the land of another; by the 
former is meant the right of going over the 
water which is on another's land. C&rth. 
198 ; Hamm. N. P. 195. See Passage. 


PUBLIC PEACE. ** That invisible 
sense of security which every man feels so 
necessary to his comfort, and for which all 
governments are instituted.” Redfield, 

J. , in 11 Vt. 236. See 6 Daly 280. See 
Peace. 

PUBLIC PLACE. Any place so sit¬ 
uated that what passes there can be seen 
by any considerable number of persons, if 
they happen to look. Steph. Ur. L. 115. 
Under a statute against gaming, a steam¬ 
boat carrying passengers and freight is a 
public place ; 13 Ala. 602 ; so is an infirm¬ 
ary ; 19 id. 551 ; so is a shoemaker's shop 
into which many went, but a few were ex¬ 
cluded during the gaming; 17 id. 369; but 
a secluded place on a mountain, some dis¬ 
tance from a roadway and in a dense 
thicket, is not; 26 S. W. Rep. (Tex.) 394. 
Under statutes against indecent exposure, 
a public omnibus is a public place ; 3 C. & 

K. 360 ; so is a urinal in a public park ; L. 
R. ICC. 282; and a part of the sea beach, 
visible from inhabited houses; 2 Campb. 
89. See many cases cited in 22 Alb. L. J. 
24, and Abb. Diet. See Public House ; 
Place. 

PUBLIC POLICY . That principle of 
the law which holds that no subject can* 
lawfully do that which has a tendency to be 
injurious to the public or against the publio 
good. 4 H. L. Cas. 1 ; Greenh. Pub. Pol. 2. 
It has been designated by Burroughs, J., as 
** an unruly horse pursuing us, and wnen 
onoe you get astride of it you never know 
where it will carry you.” 2 Bingh. 229. 

44 Public policy is a variable quantity ; it 
must and does vary with the habits, capa¬ 
cities. and opportunities of the public.” 36 
Ch. Div. 359. 

Publio policy is manifested by public 
acts, legislative and judicial, and not by 
private opinion, however eminent; 42 Fed. 
Rep. 470. See Police Power; Statute; 
Constitutional. 

As to public policy in the law of contracts, 
Void Contracts. 

The “public policy” of a State is neces¬ 
sarily confined to the regulation of its own 
affairs and transactions occurring within its 
sovereignty. No State can ly* said to have a 
“public policy” as to the administration of 
justice, or as to the service of quasi public 
agencies, or as to contracts made with 
respect thereto, transpiring wholly abroad. 
The “public policy” of a State can no more 
have extra territorial effect than can a statute 
of the State. 118 Ky. 247, 80 S. W. 778. 

PUBLIC PURPOSE. As employed 
to denote the objects for which taxes may 
be levied, it has no relation to the urgency of 
the public need or to the extent of the public 
benefit which is to follow. It is on the 
other hand merely a term of classification 
to distinguish the objects for which, accord¬ 
ing to settled usage, the government is to 
provide, from those which by the like us¬ 
age are left to private inclination, interest, 
or liberality. 20 Mich. 452. The power of 
a municipal corporation to borrow money 
for a publio purpose gives it authority to 
borrow money and issue bonds to aid a rail¬ 
road company in inakiug its road as a way 
of publio travel and transportation; 3 Wall. 
654. affirmed in 4 id. 270. 

The words “for public purposes” means 
the same as the words “for governmental 
purposes and property so used by a city 
for public governmental purposes was held 
to be exempt, while that adapted and used 
for profit or convenience of the citizens, 
individually, or collectively, was held to be 
subject to taxation, 107 Ky. 684, 39 S. \V. 
836. 

The sprinkling of city streets, being neces¬ 
sary to preserve the public health and com¬ 
fort, is a “public purpose.” 116 Ky. 885, 
76 8. W. 1091. 

The words “used for publio purposes” 
mean the same as the words “used for gov¬ 
ernmental purposes.” 82 S. W. 1009. 

The wharf property of the city of Louis¬ 
ville is public property used for “public pur¬ 
poses. 1 ' 133 Ky. 845, 119 S. W. 163. 

PUBLIO RECORD OFFICE. See 


Recoiio Office. 

PUBLIC RECORDS. Under a stat¬ 
ute "public records” include official papers, 
proceedings and records of the officers and 
general councils of the city, which the law 
requires them to keep. An ordinance of 
the city enacted pursuant to the statute 
governing it is a “public record.” 155 Ky 
710, 160 S. W. 267. 

PUBLIC SALE. See Sale ; Auction. 

PUBLIC SCHOOLS. Common 
schools. 103 Mass. 97. See Schools. 

PUBLIC SEMINARY. The testa¬ 
tor, by designating a general object of 
charity, a “public seminary,” must be und«T 
stood as intending either a seminary or the 
seminary of his county, or any which his 
executors, or court of equity, in the exercise 
of a sound judicial discretion, should select. 
8 Dana (Ky.) 38. 

PUBLIC SERVICE. The “public 
service” that may entitle eerinin individuals, 
including private corporations, to privilege 
and immunities not enjoyed by the public 
generally, is a public service that coitus with 
it some measure of public control and au¬ 
thority, must precede or accompany the grant 
of the privilege and be so much a part of it 
that the privilege cannot be exercised without 
incurring the responsibility and liability that 
attaches to ihe performance of public duties. 
151 Ky. 644, 152 S. W. 799. 

PUBLIC SERVICE CORPORA¬ 
TIONS. Another name for quasi-public 
corporations (y. v.). Sec Quasi-Public Cor¬ 
porations. 

PUBLIC SHIP. See Ships of War. 

PUBLIC SQUARE. In its popular im¬ 
port, the phrase refers almost exclusively to 
ground occupied by a courthouse and own¬ 
ed by a county. 8 Ind. 378; but it may be 
used as synonymous with park ; 33 N. J. L. 
13. See Park. 

As to the right of a municipality to pro¬ 
hibit lecturing, preaching, etc., in public 
squares, see Liberty of Speech ; Police 
Power ; Procession. 

PUBLIC STATUTES. See Public 
Acts. Statute. 

PUBLIC TRIAL. The constitutional 
right to a “public trial” does not mean that 
all of the public who desire to be present 
shall have opportunity to do so. The court 
may limit the admissions to the court ruon: 
to persons holding tickets of admission. 1 li 
Ky. 588, 137 S. W. 205. 

PUBLIC, TRUE. AND NOTORI¬ 
OUS. The old form by which charges in 
the allegations in the ecclesiastical courts 
were described at the end of each par¬ 
ticular. 

PUBLIC TRUST. See Trust. 

PUBLIC TRUSTEE. This English 
official, who has practically replaced the 
Judicial Trustee, is appointed by the lord 
chancellor under the Public Trustee Act, 
1900. The public trustee, under that art 
and the rules made pursuant thereto, may 
act as tiustce of English wills or settlements 
(with certain exceptions) precisely ns a 
private trustee may do; but he makes a 
small charge for acting, whereas a private 
trustee makes none. The great advantage 
of the public trustee is that there can be no 
defalcations and that, ns lie is a corporation 
sole, the trouble of replacing trustees who 
have died never occurs. The main disad¬ 
vantages would appear to be that he can 
scarcely administer a discretionary trust nj> 
advantageously ns a private trustee, and 
that, when a cestui que trust comes of age 
and becomes absolutely entitled to large 
trust funds, he can scarcely advise a sclf- 
protective settlement with the same author¬ 
ity ns a family solicitor of good standing. 
These disadvantages can, however, be get 
over ty appointirft another trustee to act 
jointly with the public trustee. Byrne. 
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written or printed instrument by means 
of points, such as the comma, semicolon, 
ana the like. 

Courts of law in construing statutes and 
deeds must read them with such punctua¬ 
tion as will give effect to the whole; 4 
Term 65. 

In construing deeds, it is said that no re¬ 
gard is to be had to punctuation, and 
although stops are sometimes used, they 
are not to be regarded in the construction 
of the instrument; 3 Washb. R. P. 397. 
See 21 W. Va. 707. Punctuation is not 
allowed to throw light on printed statutes 
in England ; 24 Beav. 830. 

In ati act of parliament there are no 
such things as brackets, any more than 
there are such things as stops; 24 Q. B. D. 
478. 

Punctuation may be considered in deter¬ 
mining the meaning of a contract, when it 
is doubtful; 138U.S. 1. 

Where a comma after a word in a 
statute, if any force were attached to it* 
would give the section containing it 
broader scope than it would otherwise 
have, it was held that that circumstance 
should not have a controlling influence. 
Punctuation is no part of the statute ; 
105 U. S. 77; in construing statutes, 
courts will disregard punctuation; or, if 
need be, repunctuate, to render the true 
meaning of the statute ; 16 Ohio St. 432, 
approved in 105 U. S. 77 ; also 65 Pa. 311; 

9 Gray 385. 

Punctuation is a most fallible standard 
by which to interpret a writing; it mav 
be resorted to when all other means fail, 
but the court will first ascertain the mean¬ 
ing from the four corners of the instru¬ 
ment : 11 Pet. 64. 

Lord St. Leonards said; “In wills and 
deeds you do not ordinarily find any stops; 
but the court reads them as if they were 
properly punctuated ;" 2 Dr. A War. 98. 

Judges in the later cases have been influ¬ 
enced in construing wills by the punctua¬ 
tion of the original document; 2M.&G. 
679; 26 Beav. 81 ; 1 Phila. 528; 17 Beav. 
589 ; 24 L. J. Ch. 523; but see 1 Mer. 651, 
where Sir William Grant refused to resort 
to punctuation as an aid to construction. 
See, also, 25 Barb. 405; 16 Can. L. J. 183. 

PUNCTURED WOUND. In med¬ 
ical jurisprudence. A wound made 
with an object having a sharp cutting 
point: a stab. 

PUNISHABLE. liable to pupiah- 
ment. 118 Mass. 36. See 107 id. 225 ; 49 
Conn. 232 ; 135 U. 8. 266. 

PUNISHMENT. In Criminal Law. 

Some pain or penalty warranted by law, 
inflicted on a person for the commission of 
a crime or misdemeanor, or for the omission 
of the performance of an act required by 
law, by the judgment and command of 
some lawful court. 

The penalty for the transgression of the 
law. Whart.; 8 N. Y. Crim. R. 355. 

“ The infliction of pain in vengeance of 
crime.” Dr. Johnson. 

The right of society to punish is derived, 
by Beccaria, Mably, and some others, 
from a supposed agreement which the per¬ 
sons who composed the primitive societies 
entered into, in order to keep order, and, 
indeed, the very existence of the state. 
According to others, it is the interest and 
duty of man to live in society ; to defend 
his right, society nmy exert this principle, 
in order .to support itself : and this it may 
do whenever the acts punishable would 
endanger the safety of the whole. And 
Bentham is of opinion that the foundation 
of this right is laid in public utility or 
nec&sity. Delinquents are public enemies, 
and they must be disarmed and prevented 
from doing evil, or society would be de¬ 
stroyed. But, if the social compact has 
ever existed, says Livingston, its end must 
have been the preservation of the natural 
rights of the members; and therefore the 
effects of this fiction are the same with 
those of the theory which takes abstract 
justice as the foundation of the right to 
punish ; for this justioe, if well considered. 


is that which assures to each member of 
the state the free exercise of his rights. 
And if it should be found that utility, the 
last source from which the right to punish 
is derived, is so intimately united to justice 
that it is inseparable from it in the practice 
of law, it will follow that every system 
founded on one of these principles must be 
supported by the other. 

The proper end of human punishment 
is not the satisfaction of justice, but the 
prevention of crime ; Paley. 

The end of punishment, therefore, is 
neither to torment sensible beings nor 
undo a crime already committed, nor yet 
recall the past, nor reverse the crime. It 
is to punish the criminal for doing some 
injury to society; to repair the wrong 
done to society or to a private individual, 
and to amend his life for the future, and 
by his example to prevent others from com¬ 
mitting like offences. The chief end of 
punishment is by punishing the crime and 
preventing the doing of it again ; and that 
by means of fines, imprisonment, hard 
labor, moral and physical treatment, and 
new habits formed. The infliction of pain 
for its own sake is now condemned by all 
enlightened governments, statesmen, and 
philanthropists ; 16 L. Mag. A Rev. 99. 

The main objects of penal justice is laid 
down by Bentham : example, reformation, 
incapacitation, satisfaction for the person 
injured, economy to the public. He 
further says that all our forms of punish¬ 
ment should be put to these five teats and 
should be subjected most especially to all 
except the last. 

To attain their social end, punishments 
should be exemplary , or capable of intimi¬ 
dating those who might be tempted to 
imitate the guilty ; reformatory , or such as 
should improve the condition of the con¬ 
victs ; personal , or such as are at least 
calculated to wound the feelings or affect 
the rights of the relations of the guilty; 
divisible, or capable of being graduated and 
proportioned to the offence and the circum¬ 
stances of each case ; reparable , on account 
of the fallibility of human justice. 

Punishments are either corporal or not 
corporal. The former are—death, which 
is usually denominated capital punish¬ 
ment ; imprisonment, which is either with 
or without labor, see Penitentiary ; whip¬ 
ping, in some states ; and banishment. 

The punishments which are not corporal 
ar£—fines, forfeitures ; suspension or dep¬ 
rivation of some political or civil right; 
deprivation of Office, and being rendered 
incapable to hold office; compulsion to 
remove nuisances. 

The object of punishment is to reform 
the offender, to deter him and others from 
committing like offences, and to protect 
society. See 4 Bla. Com. 7; Whart. Cr. 
L. 3, 4, 7; Rutherforth, Inst. b. 1, c. 18. 
A state may provide for a severer punish¬ 
ment for a second than for a first offence, 
provided it is dealt out to all alike; 159 
U. S. 673. 

The constitution of the United States, 
Amendments, art. 8. forbids the infliction 
of cruel and unusual punishments. This 
is intended only for congress and the fed¬ 
eral courts ; 12 S. A R. 220 ; 3 Cow. 686 ; and 
does not apply to the states ; 144 U. S. 323 
(Field, Harlan, and Brewer, J.J., dissent¬ 
ing). Punishments are cruel when they 
involve torture or a lingering death; but 
the p unis hment of death is not cruel, 
within the meaning of that word as used 
in the federal constitution ; 136 U. S. 436. 

A state statute which provides for the 
punishment of death by electricity, and 
which is held by the state courts not to ih- 
flict a cruel and unusual punishment, does 
not abridge the privileges or immunities 
of a convict under the federal constitu¬ 
tion ; 142 U. S. 155. 

What punishment is suited to a specified 
offence must in general be determined by 
the legislature, and the case must be very 
extraordinary in which its judgment could 
be brought in question. A punishment 
may possibly be unlawful because it is so 
manifestly out of all proportion to the of¬ 
fence as to shock the moral sense with its 


barbarity, or because it is a punishraent 
long disused for its cruelty until it has be¬ 
come unusual; Cooley, Const., 2d ed. 401- 
403. So, for example, is the punish¬ 
ment of depriving a native of China of his 
hair ; 18 Am. L. Reg. 676. Whipping, as a 
punishment for stealing mules, is not <con¬ 
trary _to this provision ; 1 New Mfex. 415. 
In New York, where a general law created 
ft crime and fixed the m^rimum of its 
punishment, a special statute operating 
only in localities, or upon particular in¬ 
dividuals, whereby, for' no perceptible 
reason, the same identical crime, which 
consists in the violation of a Btatute appli¬ 
cable to the whole state, can therein or in 
those persons be punished with, double the 
severity that it can be elsewhere in the 
same state, is within the prohibition of 
section five of article one of the constitu¬ 
tion of the state as to “ cruel and unusual 
punishments ” ; 61 How. Pr. 294 ; 35*L. R. 
A. 562. See Infamy ; Infamous Crime ; 
Jeopardy ; Capital Punishment ; Pris¬ 
oner ; Sentence ; Pardon ; Electrocu¬ 
tion ; Hang in a; Cruel and Unusual 
Punishment ; Accumulative Sentences; 
Infamous Punishment. 

PUNITIVE. “Punitive, vindictive and 
exemplary damages” are, in legal contempla¬ 
tion, synonymous terms. 2 Met. (Ky.) 147. 

PUNITIVE DAMAGES. See Meas¬ 
ure of Damages. 

PUPIL. In Civil Law. One who is 
in his or her minority. See Dig. 1. 7 ; 26. 
7. 1. 2; 50. 16. 239; Code 6. 80. 18. One 
who is in ward or guardianship. See 
Schools ; Assault ; Battery ; Correc¬ 
tion. 

PUPILLABIB 8UB8T.LTUTIO (Lat.). 
In Civil Law. The nomination of an¬ 
other besides his son as pupil to succeed, if 
the son should not be able or inclined to 
accept the inheritance, or should die before 
he came of age to make a testament. 

If the child survived the age of puberty, 
though he made no testament, the substi¬ 
tute had no right of succession. See Bell, 
Diet. Substitution ; Dig. 28. 6, 

PUPILLARITY. In Civil Law. 
That age of a person’s life which included 
infancy and puerility; 

PUB. A corruption of the French word 
par, by or for. It is frequently used in old 
FYencn law phrases ; as pur autre vie. It 
is also used in the composition of words ; 
as, puparty, purlieu, purview. 

PUR AUTRE VIE (old French, for 
another's life). See Estate Pur Autre 
Vie. 

PURCHASE. A term including every 
mode of acquisition of estate known to the 
law, except that by which an heir on the 
death of his ancestor becomes substituted 
in his place as owner by operation of law. 
2 Washb. R. Prop., 5th ed. *401 ; 15 Barb. 
568 ; 9 Cow. 437. A title by purchase 
is one that is vested in a pereon by his 
own act or agreement; 2 Bla. Coram. 241. 
A title by devise is a title by purchase ; 
134 Ind. 78. 

There are six ways of acquiring a title by 
purchase, namely, by deed ; by devise ; by 
execution ; by prescription ; by possession 
or occupancy ; Dy escheat. In its more 
limited sense, purchase is applied only to 
such acquisitions of lands as are obtained 
by way of bargain and sale for money or 
some other valuable consideration ; Cruise, 
Dig. tit. 80, §§ 1-4 ; 1 Dali. 20. See 96 Ill. 
535. In common parlance, purchase signi¬ 
fies the buying of real estate and of goods 
and chattels. 

The word ‘purchase’ implies purchase 
in fee. 1 Dallas (U. S.) 21. 


PURCHASE-MONEY. The consid¬ 
eration which is agreed to be paid by the 
purchaser of a thing in money. See 15 
Barb. 568. As to vendor’s lien, see Lien. 
See Application of Purchase-Money. 

PURCHASER. A buyer; a vendee. 
A mortgagee or a conditional vendee is not 
a purchaser ; 46 Neb. 830. 
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Ex VI Twrmlnl. A purchaser ex n ter¬ 
mini, is one who has acquired the title, and 
the terra cannot in legal propriety be applied 
to one who claims under an unexecuted 
contract to convey. 2 Bibb. (Kv ^ 418. 

See Sal* ; Pabtibs : Bona Fide Ptrn- 

CHASKH; PURCHASER FOR ' ALUE AND WITH¬ 
OUT Notice. OoifTBACTO, 

PURCHASER FOB VALUE AND 

WITHOUT NOTICE. A bona fide 
purchaser. A purchaser of land who taxes 
a conveyance purporting to pass the entire 
title, legal and equitably gives therefor a 
valuable consideration, and has neither 
actual nor constructive notice of any equit¬ 
able rights of other persons in conflict with 
the title that hie deed purports to convey. 
23 Am. & Eng. Encyc. 2nd ed., 476 ; 49 Ark. 
214 cJ al. See Bona Fide Purchaser. 

PURE DEBT. In Scotch LA 

debt actually due, in contradistinction to 
one which is to become due at a future day 
certain, which is called a future debt, and 
one due provisionally, in a certain event, 
which is called a contingent debt. 1 Bell, 
Comm. 315. 

PURE OBLIGATION. One which is 

not suspended by any condition, whether 
it has been contracted without any condi¬ 
tioner, when thus contracted, the condi¬ 
tion has been performed. Pofchier/Obl. n. 
176. 

PURE PLEA. In Equity Plead¬ 
ing. One which relies wholly on some 
matter dehors the bill, as, for example, a 
plea of a release on a settled account. 

PLeaj not pure are so called in contradis¬ 
tinction to pure pleas ; they are sometimes 
also denominated negative pleas. 4 Bou- 
vier, Inst. n. 4275. 

PURGATION (Lat. purgo, from pu- 
ritm and ago. to make clean). The clear¬ 
ing one's self of an offence charged, by 
denying the guilt on oath or affirmation. 

Canonical purgation was the act of justi¬ 
fying one's self, when accused of some of¬ 
fence, in the presence of a number of 
persons worthy of credit, generally twelve, 
who would swear they believe the accused. 
See Compurgator ; Wager op Law. 

Vulgar purgations consisted in supersti¬ 
tious trials by hot and cold water, by fire, 
by hot irons, by battel, by corsned, etc. 

See Oath Purgatory. 

PURGED OP PARTIAL COUN¬ 
SEL. In Scotland every witness, before 
raakingoath or affirmation, ispurged of par¬ 
tial counsel, i. e. cleared by examination on 
oath of having i nstigated the plea of having 
been present with the party for whom he 
testifies at consultations of lawyers, where 
it might be shown what was necessary to 
be proved, or of having acted as his agent 
in any of the proceedings. So, jn a crim¬ 
inal case, he who is agent of prosecutor or 
who tampers with the panel cannot be 
heard to testify, because of partial counsel. 
Stair, Inst. p. 768, § 9 ; Bell, Diet. Partial 
Counsel. 

PURGING A TORT. Is like the rat¬ 
ification of a wrongful act by a person who 
has power of himself to lawfully do the 
act. But, unlike ratification, the purging 
of the tort may take place even after com¬ 
mencement of the action. 1 BrocL A B. 
282 . 

PURLIEU. In English Law. A 
space of land near a forest, known hy cer¬ 
tain boundaries, which was formerly part 
of a forest, but which has been separated 
from it. 

The history of purlieus is- this. Henry 
II., on taking possession of the throne, 
manifested so great a taste for forests that 
he enlarged the old ones wherever he could, 
and by this means enclosed many estates 
which had no outlet to the public roads; 
forests increased in this way until the reign 
of king John, when the public reclamations 
were so great that much of this hind was 
disforested, — that is, no longer had the 


privileges of the forests—and I he land thus 
separated bore tbs name of purlieu. See 

Pour Laws. 

PURPART. A share of an estate 

allotted by partition to a coparcener. Ander¬ 
son. See ruRPARTT, 

PURP4BTY. That part of an estate 
whioh, bavins bee n held in common by 
parceners, is oy partition allotted to any 
of them. To make purparty is to divide 
and sever the lands which fall to parceners. 
Old, N. B. 11. 

PURPORT. In Pleading. The sub¬ 
stance of a writing as it appeareon the face 
of it to the eye that reads it. It differs 
from tenor. 2 Russ. Or. 866; 1 East 179. 

PURPOSE. See Public Purpose. 


PURPOSELY. Intentionally ; design¬ 
edly. 23 Ind. 231. 

PURPRESTURE. An enclosure by a 
private individual of a part of acommonor 
public domain. 

An inclosure by a private person of a part 
of that which belongs to, and ought to be 
open and free to the enjoyment of the 
public at large. 84 Mich. 472; 89 id. 94. 
See 76 Cal. 156. 

According to Lord Coke, purpresture is 
a close or enclosure, that is, when one en¬ 
croaches or makes several to himself that 
which ought to be in common to many : as, 
if an individual were to build between high 
and low water mark on the side of a publio 
river. In England this is a nuisance, and 
in cases of this kind an injunction will be 
granted, on ex parte affidavits, to restrain 
such a purpresture and nuisance ; 2 Bou- 
vier, Inst. n. 2382; 4 id. n. 3798; Co. 2d 
Inst. 28. And see Skene, Pourpresture; 
Glanville, lib. 9, oh. 11, p. 239, note ; Spel- 
man, Gloss. Purpresture ; Hale, de Port. 
Mar.; Hargrave, Law Tracts 84 ; 2 Anstr. 
606; Bisph. Eq. 443 ; Callis. Sew. 174. 

PURSER. The person appointed by 
the m&ster of a ship or vessel, whose duty 
it is to take care of the ship’s books, in 
which everything on board is inserted, as 
well the names of mariners as the articles 
of merchandise shipped. Roccius, Ins. note. 

By statute pursers in the navy are now 
called paymasters. R. S. § 1383. 

FUR8UE. To execute or carry out. 
Co. Litt. 52 a. 

PURSUER. The name by which the 
complainant or plaintiff is known in the 
ecclesiastical courts. 3 Eccl. 350. 


PURVIEW. That part of an act of the 
legislature which begins with the words, 
“Be it enacted,” etc., and ends before the 
repealing clause. Cooke 330 ; 3 Bibb 181. 
According to Cowel. this word also signi¬ 
fies a conditional gift or grant. It is said 
to be derived from the French pourvu, 
provided. It always implies a condition. 


PUT. In Pleading. To select; to 
demand: as, “ the said C D puts himself 
upon the country ; ” that is, he seleots the 
trial by jury as the mode of settling the 
matter in dispute, and does not rely upon 
an issue inlaw. Gould, FI. c. 6, part 1, g 19. 


PUT OFF. To postpone. In a bargain 
for the sale of goods, it may mean to post¬ 
pone its completion or to procure a resale 
of the goods to a third person. 11 Ex. 302. 


PUTATIVE. Reputed to be that which 
is not. The word is frequently used : as, 
putative father, putative marriage, puta¬ 
tive wife, and the like. And Touliier, tome 
7, n. 29. uses the words putative owner, 
proprietaireputatif. Lora Karnes usee the 
same expression. Princ. of Eq. 891. 


PUTATIVE FATHER. The reputed 
father. 

This term is usually applied to the father 
of a bastard child. 

The putative father is bound to support 
his children ; and is entitled to the guard¬ 
ianship and care of them in preference to 
all persons hut the mother. 1 Ashm. 50. 


And see 6 Esp. 181 ; 1 B. A Aid. 401 ; Bott, 
Poor Law 490; 1 O. A P. 268 ; 8 id. 80: 1 
Ball A Bl 1. 

PUTATIVE M ARR I AGE. A mar¬ 
riage whioh is forbidden but wbioh has 
been oontmoted In good faith and igno¬ 
rance of the impediment on the part of at 
least one of the contracting parties. 

Three circumstances must concur to 
constitute this species of marriage. There 
must be bona floes. One of the parties at 
least must have been ignorant of the imped¬ 
iment, not only at the time of the mar¬ 
riage. but must also have continued igno¬ 
rant of it during hia or her life, because if 
he became aware of it he was bound to 
separate himself from his wife. The mar¬ 
riage must be duly solemnized. The mar¬ 
riage must have been considered lawful in 
the estimation of the parties or of that 
party who alleges the bona fldes. 

A marriage in which these three circum¬ 
stances concur, although null and void, 
will have the effect of entitling the wife, 
if she he in good faith, to enforce the rights 
of property which would have been com¬ 
petent to her if the marriage had been 
valid, and of rendering the children of such 
marriage legitimate. 

This species of maniage was not recog¬ 
nized by the civil law : it was introduced by 
the canon law. It is unknown to the law 
of the United States, and in England and 
Ireland. In Franco it has been adopted 
by the Code Civil, art. 201, 202. In Scot¬ 
land the question has not been settled. 
Burge, Confl. Laws 151, 152. 

PUTS AND CALLS. As used in a 
board of brokers. A “put” is defined in 
the evidence to be a privilege of delivering 
or hot delivering the grain, and a “ call” 
-is a privilege of calling or not calling for 
the grain. 79 Ill. 353. See Option. 

PUTTING IN FEAR. These words 
are used in the definition of a robbery from 
the person: the offence must have been 
committed by putting in fear the person 
robbed. Co. 8d Inst. 68 ; 4 Bla. Corn. 243. 

This is the circumstance which distin¬ 
guishes robbery from all other larcenies. 
Hut what force must be used or what kind 
of fears exoited are questions very proper 
for discussion. The goods must be taken 
against the unit of the possessor. 

There must either be a putting in fear 
or actual violence, though both need not 
be positively shown, for tne former will be 
inferred from the latter, and the latter is 
sufficiently implied in the former. For 
example, when a man is suddenly knocked 
down, and robbed while he is senseless, 
there is no fear, yet in consequence of the 
violence, it is presumed; 2 East, PI. Cr. 
711 ; 4 Binn. 379; 3 Wash. 0. C. 209. 

In an indiotment for robbery, at common 
law, it is not necessary to allege a putting 
in fear in addition to the allegation or 
force and violence; 7 Maas. 242 ; 8 Cush. 
217. 


PY ROMANIA. An irresistible pro¬ 
pensity to burn. 

Pyromania always occurs in young sub¬ 
jects, and is supposed to be connected with 
disordered menstruation, or that physiolog¬ 
ical evolution which attends the transition 
from youth to manhood. See Mawu. 

PYX, TRIAL OF THE. A trial 
in England which is held every year for the 
purpose of ascertaining whether the coins 
nave been made in accordance with the 
Coinage Act 1870. The trial takes place 
before the King’s Remembrancer and a jury 
of six members of the Goldsmiths’ Company, 
summoned by the officials of that company, 
who are known as the Prime Warden and 
the Wardens; there is a weighing, melting 
and assaying of the coins in order to ascertain 
whether they are of proper weight and 
fmewm, and the verdict of the jury, whioh 
must be signed by each of them, contains 
various averments as to these matters. 
Byrne. 


Q. C. An abbreviation of “queen's 
counsel” (q, a.). Anderson. 

QUACK, One who, without sufficient 
knowledge, study, or previous preparation, 
undertakes to practise medicine or surgery, 
under the pretence that he possesses secrets 
in those arts. 

To call a regular physician a quack is 
actionable. A quack is criminally answer¬ 
able for his unskilful practice, and also 
civilly to his patient in certain cases. See 
Malpractice ; Physician. 

QUACUNQUE VIA DATA (Lab). 
Whichever way given ; in whichever view 
of the case. 

QUADRAGESM8. The third part of 
the year-books of Edward III. R. & L 
Diet. ; 3 Reeves Hist. Eng. Law c. xvi. 148. 

QUADRATS (Lat.). In Civil Law, 

The fourth part of the whole. Hence the 
heir ex quadrante; that is to say, of the 
fourth part of the whoU 

QUADRANTATA TERRAS (Lat.). 
The fourth part of an acre. 


where an inquisition had been taken by an 
esebeator of lands, etc. of which a man, 
died seised, and all the land was supposed 
not to be found by the office or inquisition ; 
It was to inquire of “what more” lands 
or tenements the party dies seised. Reg. 
Orig. 293, 

QUJERE (Lat.). Query: nounand verb. 
A word frequently used to denote that an 
inquiry ought to be made of a doubtful 
thing. 2 Lilly, Abr. 406. Commonly used 
in the syllabi of the reports, to mark point* 
of law considered doubtful. 

QUAERENS NIHIL CAPIATPER 
BILLAM (L. Lat.). The plaintiff s hall 
take nothing by hia bill. 

QUA3RBNS NON INVENIT PLE- 
GIUM (Lat.). In Practice. The plain¬ 
tiff has not found pledge. The return 
made by the sheriff to a writ directed to 
him with this clause, namely, si A fecerit 
B securum de clamore suo prosequevdo, 
when the plaintiff has neglected to find 
sufficient recurity, Fitz. N. B. 88. 


QUADRTENNIUM UTILE (Lat.). 
In Scotch Law. The four years of a 
minor between his age of twenty-one and 
twenty-five years are so called. During 
this period he is permitted to impeach con¬ 
tracts made against his interest previously 
to hia arriving at the age of twenty-one 
years. 1 Bell, Com. 136. 


QUADRIPARTITE (lAt.). Having 
four parts, or divided into four parts : as, 
this indenture quadripartite, maoe between 
A B, of the one part, C D, of the second 
part, E F, of the third part, and G H, of 
the fourth part. 

QUADRIFARTITUS. A translation 
of the old dooms into Latin made about the 
vear 1118. The first part contains the old 
English laws, the second some important 
state papers. The third and fourth parts, 
dealing respectively with legal procedure 
and theft, are not extant. Byrne; Liebcr- 
mann, Quadripartitus ; Halle, 1892. 

QUADROON. A person who is de¬ 
scended from a white person and another 
person who has an equal mixture of the 
European and African blood. 2 Bail. 558. 
See MULATTO. 

QUADRUPLATORES. Informers 
among the Romans, who, if their informa¬ 
tion were followed by conviction, had the 
fourth part of the confiscated goods for 
their trouble. 


QUADRUPLICATION. In Plead¬ 
ing. A pleading in admiralty, third in 
order after a replication; now obselete. 
Formerly this word was used instead of 
surrebutter. 1 Brown, Civ. Law. 469, n. 

QUA3 EST EADEM (Lat. which is 
the same). In Pleading. A clause con¬ 
taining a statement that the trespass, or 
other fact mentioned in the plea, is the 
same as that laid in the declaration, where 
from the circumstances there is an apparent 
difference between the two. 1 Chitty, PI. 
•582 ; Gould, PI. c. 3, § 79, 80 ; 29 Vt. 455. 

The form is as follows : “which are the 
same assaulting, beating, and ill-treating, 
the said John, in the said declaration men¬ 
tioned, and whereof the said John hath 
above thereof complained against the said 
James. 11 ' Spe 1 Sauna. 14, n. 2 ; 2 id. 
5 a., n. 3 : Arch. Civ. PL 217; Com. Dig. 
Pteader (E 31); Cro. Joe. 372. 

QUJB PLURA. A writ which lay 


QUJ3STIO (Lat.). In Roman Law. 

A sort of commission (ad queerendum) to 
inquire into some criminal matter given to 
a magistrate or citizen, who was called 
qucesiior or quastor, who made report 
thereon to the senate or the people, as the 
one or the other appointed him. In prog¬ 
ress of time he was empowered (with the 
assistance of a counsel) to adjudge the 
case; and the tribunal thus constituted 
was called queestio. 

This special tribunal continued In use until the 
end of the Roman republic, although It waa re¬ 
sorted to, during the last times of the republic, 
only in extraordinary cases. 

Tne manner in which they were constituted was 
this. If the matter to be inquired of was within 
the jurisdiction of the comltla. the setaate, on the 
demand of the consul, or of a tribune, or or one of 
its members, declared by a decree that there was 
cause to prosecute a cltlsen. Then the consul ex 
auctoritate senatus asked the people In comltla 
(rogabat rogalio) to enact this decree into a law. 
The comitia adopted it. either simply or with amend¬ 
ment, or they rejected it. 

The Increase of population and of crimes ren¬ 
dered this method, which was tardy at best, oner¬ 
ous, and even impracticable. In the year x. o. c. 
004, or 149 a. c., under the consulship of Censorious 
and Maolllufl, the tribune Calournius Piso procured 
the passage of a law establishing a quest in pern e- 
tua, to take cognizance of the crime of extortion 
committed by Roman magistrates against stimager* 
de peeuniis repetundi$. Cicero, Brut. 27; de Off. 
II. 21 ; m Terr. lv. 25. 

Many such tribunals were afterwards established, 
such as Qusastiones de majestate. de ambitu, de 
peculatu, de v|, de Bodalitlis, etc Each was com¬ 
posed of a certain number o' judges taken from the 
senators, and presided over by a preetor. although 
he might delegate his authority to a publlo officer, 
who was called judex queestioms. These tribunals 
continued a year only : for the meaning of the word 
perpetuus is non interruptus. not Interrupted dur¬ 
ing the term of its appointed duration. 

The establishment of these queestionet deprived 
the comltla of their criminal Jurisdiction, except for 
the crime of treason ; they were. In fact, the depos¬ 
itories of the judicial power during the sixth and 
seventh centuries of tne Roman republic, the last 
of which was remarkAble for civil dlnsenaioos and 
replete with great public transactions. Without 
some knowledge of tne constitution of the OiuesNo 
per pet ua, It Is Impossible to understand the foreosk) 
speeches ot uicero, or even tne political history of 
tnat age. But when Julius Caesar, as dictator, sat 
for the trial of Llgarlus, the ancient constitution of 
the republic was. In fact, destroyed, and the crim¬ 
inal tribunals, which had existed in more or less 
vigor and purity until then, existed no longer but 
In name. Under Augustus, the concentration of 
the triple power of the consuls, pro-consuls, and 
tribunes In hts person transferred to him, as of 
course, all judicial powers and authorities, 

QUA3STOR (Lat.). The name of a 
magistrate of ancient Rome. 

QUALE JUS. A judicial writ, which 
lay where a man of religion had judgment 
to recover land before execution was made 


of the judgment. 

QUALIFICATION. The endowment 
or acquirement which renders eligible to 

J >lace or position. 52 Mias. 672; 64 Mo. 89. 
t relates to the fitness or capacity of a 
party for a particular pursuit or profession ; 
4 Wall. 310. It has been held not only to 
imply the presence of every requisite de¬ 
manded, but the absence of every disqual¬ 
ification imposed. 17 B. Monr. 786. 

QUALIFIED ACCEPTANCE. See 

Conditional Acceptance. 

QUALIFIED ELECTOR. A person 
who is legally qualified to vote. 28 Wise. 
358. 

QUALIFIED FEE. One which has 
a qualification subjoined to it, and which 
must be determined whenever the qualifi¬ 
cation annexed to it is at an end. A limit¬ 
ation to a man and hie heirs on the part of 
his father affords an example of this 
species of estate. Littleton § 254 ; 2 Bla. 
Com. 109; ChalL R. P. 50. See Babe Feb. 

QUALIFIED INDORSEMENT. A 

transfer of a bill of exchange or promissory 
note to an indorsee, without any liability 
to the indorsar: the words usually em¬ 
ployed for this purpose are sans recours, 
without reoourss. 1 Bouv. Inst. n. 1138, 

QUALIFIED OATH. See Oath. 

QUALIFIED OWNER. See Owner ; 
Property ; Qualified Property. 

QUALIFIED PROPERTY. Prop¬ 
erty not in its nature permanent, but 
which may sometimes subsist and at other 
times not subsist. A defeasible and pre¬ 
carious ownership, which lasts as long as 
the thing is in actual use and occupation : 
e. g. first, property in animals ferxe natures, 
or in light, or air, where the qualified 
property arises from the nature of the 
thing; second, property in a thing held by 
any one as a bailee, where the qualified 
property arises not from the nature of the 
thing, but from the peculiar circumstances 
under which it is held ; 2 Bla. Com. 391, 
895*; 2 Kent 347 ; 2 Woodd. Lect. 885. 

Any ownership not absolute. 

QUALIFIED VOTER. A person 
qualified to vote generally. 9 Colo. 629; 
or, it may mean a person qualified and act¬ 
ually voting. Ill U. S. Sen. 

Under a statute requiring officers in certain 
cities to be “qualified voters,” one’s eligi¬ 
bility is not affected by his failure to register. 
132 Ky. 201, 116S. W. 779. 

QUALIFY. To become qualified or fit 
for any office or employment. To take the 
necessary steps to prepare one’s self for an 
appointment: as, to take an oath to dis¬ 
charge the duties of an office, to give the 
bond required of an executor, etc. 

It is held synonymous witli probate in a 
statute authorizing probate judges to 
qualify wills by receiving the evidence of 
witnesses, etc. 23 Pao. Rep. (N. M.) 238. 

QUALITY. Of Persons. The state of 
condition of a person. 

Two contrary qualities cannot be in the 
same person at thesametime. Dig. 41. 10. 
4. Every one is presumed to know the 
q uali ty of the person with whom he is con¬ 
tracting. In tne United States the people 
are all upon an equality in their civil rights. 

Tn P leading . That which distinguishes 
one thing from another of the same kind. 

It is, in general, necessary, when the dec¬ 
laration alleges an injury to the goods and 
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chattels. or anv contract relating to them, 
that the quality should he stated ; and it is 
also essential, in an notion for the recovery 
of real estate, that its quality should lie 
>iumti; as. whether it consists of houses, 
lands, or other hereditaments, whether the 
lands are meadow, jut at ure, or arable, etc. 
The same rule requires that in an action 
for an injurv to real piv|H»vty, the quality 
should lvshown ; Steph. PI. 214. 215. See, 
as to the various qualities, AylitTe, Pund. 
[ 60 ]. 

It is often allowable to omit from the in¬ 
dictment. and it is seldom necessary to 
pi\»ve with precision, allegations of quality, 
or. in other words, those allegations which 
dosonlv tlie nunle in which certain acts 
have been done. Thus, if the charge is of 
a felonious assault with a staff, and the 
proof is of such an assault with a stone, or 
if a wound, alleged to have been given with 
a sword, is proved to have been inflicted by 
an axe, or if a pistol is stated to have been 
loaded with n bullet, and il turns out to 
have l^een loaded with some other destruc¬ 
tive material, the charge is substantially 

P roved, and no variance occurs: 1 East, 

1. C. 341 ; 5 C. <& P. 128; 9 id. 525, 548, 

QUAMDIU SE BENE GESSERIT 

(Lat. as long as lie shall behave himself 
well). A clause inserted in commissions, 
when such instruments were written in 
Latin, to signify the tenure by which the 
officer held his office. 

QUANDO ACCIDERINT (Lat. when 
they fall in). 

In Practice. When a defendant, exec¬ 
utor. or administrator pleads pleue ad- 
>niuistrarit. the plaintiff may pray to have 
judgment of assets quando acciderint ; 
Hull. N. P. 169; Bac. Abr. Executor (M). 

A similar judgment maybe taken at the 
plaintiff’s election, in an action against an 
heir, on a plea of riens jierdescent, instead 
of taking issue on the plea. In either of 
these cases if assets afterwards come to the 
hands of the executor or Jieir a scire facias 
must be sued out before execution can 
issue, or there may be an action of debt, 
suggesting a derastavit; 2Bouv. Inst. 3708. 
It is also sometimes termed a judgment of 
assets in futuro. 

By taking a judgment in this form the 
plaintiff admits that the defendant has 
fully administered to that time ; 1 Pet. C. 
C. 442, n. ; and therefore the plaintiff will 
not be allowed to give evidence of effects 
come to defendants hands before the judg¬ 
ment. For this reason the scire facias on 
a judgment of assets quando acciderint 
must only pray execution of such assets as 
have come to the defendant's hands since 
the former judgment, and if it pray judg¬ 
ment of assets generally, it cannot be sup¬ 
ported. See 2 Bouv, Inst. 3708 ; 11 Viner, 
Abr. 379; Cora. Dig. Pleader (2 D 9). 

QUANTI MINORIS (Lat). The 
name of a particular action in Louisiana. 
An action quanti inhioris is one brought 
for the reduction of the price of a thing 
sold, in consequence of defects in the thing 
which is the object of the sale. 

Such action must be commenced within 
twelve months from the date of the sale, 
or from the time within which the defect 
became known to the purchaser; 3 Mart. 
La. N. 6. 287; 11 Mart. La. 11. 

QUANTITY. In Pleading. That 

which is susceptible of measure. 

It is a general rule that, when the declara¬ 
tion alleges an injury to goods and Chattels, 
or any contract relating to them, their 
quantity should be stated ; Gould, PL £ 35. 
And in actions for the recovery of real 
estate the quantity of the land should be 
specified ; Bracton 431 a ; 11 Co. 25 6, 55 o ; 
Doctr. Plac. 85, 86 ; 1 East 441; 13 id. 102; 
Steph. PL, Andr. ed. § 163. 

QUANTITY OP ESTATE. Its time 
of continuance, or degree of interest, as in 
fee, during life, or for years. 8ee Estate. 

QUANTUM DAMNIFICATUS 
(Lat.). In Equity Practice. An issue 
directed by r court of equity to be tried in 


a court of law, to ascertain by a trial before 
a jury the amount of damages suffered by 
the non-performance of some collateral 
undertaking which a penalty has been 

f jiven to secure. Whon suen damages 
rave thus been ascertained, the court will 
grant relief upon their payment. 4 Bou- 
vier, Inst. n. 3913. 

QUANTUM MERUIT (Lat ). In 
Pleading. As much as he has deserved. 

When a person employs another to do 
work for him, without any agreement as to 
his compensation, the law implies a promise 
from the employer to the workman that he 
will pay him for his services os much as lie 
may deserve or merit. In such case the 
plaintiff may suggest in his declaration 
that the defendant promised to pay him as 
much as he reasonably deserved, and then 
aver that his trouble was worth such a sum 
of money, which the defendant hosomitted 
to pay. This is called an assumpsit on a 
quantum meruit. 2 Bla. Com. 162, 163 ; 1 
Viner, Abr. 346. See 43 Mo. App. 653. 

When there is an express contract for a 
stipulated amount and mode of compen¬ 
sation for services, the plaintiff cannot 
abandon the contract and report to an ac¬ 
tion for a quantum meruit on an imnlied 
assumpsit; 14 Johns. 328 ; I8tcf. 169; 10 S. 
& R. 236; Ans. Contr. 278-279; 51 Fed. 
Rep. 725. But see 7 Crn. 209; Stark. 277 ; 
Holt, N. P. 230 ; 10 Johns. 36; 12 id. 374; 
13 id. 56, 94, 359; 14 id. 326; 5 M- & VV. 
114; 4 C. & P. 93 ; 4 Scott N. S. 374; 4 
Taunt. 475 ; 1 Ad. & E. 333 ; 126 Ind. 401. 
See Common Counts. 

QUANTUM VALEBAT. (Lat. as 
much as it was worth). In Pleading. 
When goods are sold without specifying 
any price, the law implies a promise from 
the buyer to the seller that he will pay him 
for them as much as they were worth. 

The plaintiff may, in such case, suggest 
in his aeclaration that the defendant prom¬ 
ised to pay him as much as the said goods 
were worth, and then aver that they were 
worth so much, which the defendant has 
refused to jiay. See the authorities cited 
under the article Quantum Meruit. 

QUARANTINE. In Maritime Law. 

The space of forty days, or less, during 
which the crew of a ship or vessel coming 
from a port or place infected or supposed 
to be iniected with disease are required to 
remain on board after their arrival, before 
they can be permitted to land. It waa 
probably established by the Venetians in 
1484. Baker, Quar. 3. In England it ia 
governed by 6 George IV. c. 78, and the 
Public Health Act of 1875. Ships of war 
are bound, equally with merchant ships, to 
respect municipal quarantine regulations. 

By act of congress of April 29, 1878, ch. 
68, vessels from foreign ports where con¬ 
tagious and other diseases exist, are for¬ 
bidden to enter the United States, except¬ 
ing subject to certain regulations pre¬ 
scribed. 

The object of the quarantine is to ascer¬ 
tain whether the crew are infected or not. 
To break the quarantine without legal au¬ 
thority is a misdemeanor ; 1 Russ. Cr. 188. 

Quarantine regulations made by the 
states are sustainable as the exercise of the 
police power; Cooley, Const. Lim. 729; 95 
U. 3. 465; 118 id. 455; 57 Fed. Rep. 276. 
See 25 Am. L. Rev. 45, where the subject 
is discussed at large. The detention And 
disinfection of immigrants by order of a 
state board of health, with the purpose of 
preventing infectious disease, is rot a 
regulation of foreign commerce by a state, 
within the meaning of the constitution ; 
57 Fed. Rep. 276; 13 Wheat. 419. 

In cases of insurance of ships, the insurer 
is responsible when the insurance extends 
to her being moored in port twenty-four 
hours in safety, if before the twenty-four 
hours are expired she is ordered to perform 
quarantine, and any accident contemplated 
by the policy occur : 1 Marsh. Ins. £64. 
Where a ship was prevented from comply¬ 
ing with her charter party by quarantine 
regulations, it was held that this was " re¬ 
straint of princes or rul**rs and people”; 


8 U. S. App. 147. Sec Charter I'ap.ty. 

See Baker, Qnsrnnt.ine ; 47 Am. St. Rep. 
540; Police Power. 

In Real Property. The space of forty 
days during which a widow lias a right to 
remain in her late husband’s principal man¬ 
sion immediately after his deatn. The 
right of the widow is also called her quar¬ 
antine. 

In some of the states provision has been 
made by statute securing to the widow 
tins right for a greater or less space of 
time. See 4 Kent 62; Digb. Hist. R. P. 
110 ; Walk. Am Law, 9th ed. § 100, 231 ; 3 
Washb. R. P., 5th ed, *272. Quarantine 
is a personal right, forfeited, by impli¬ 
cation of a law, by second marriage ; Co. 
Litt. 82. See Bacon, Abr. Dower (B) ; Co. 
Litt. 32 6, 34 b ; Co. 3d Inst. 16, 17. 

QUARANTINE LAWS. Laws the 
object and the end of which is to provide for 
the safety of its citizens by preventing, as 
far as human means can prevent it, the 
introduction among them of contagious and 
infectious diseases. 7 How. (U. S.) 301. 

QUARE (Lat.). In Pleading. Where¬ 
fore. 

This word is used sometimes in the writ in 
certain actions, but is inadmissible in a ma¬ 
terial averment in the pleadings, for it is 
merely interrogatory ; and, therefore, when 
a declaration began with complaining of 
the defendant, “ wherefore with force, etc., 
he broke and entered ” the plaintiff’s close, 
it was considered ill; Bacon, Abr. Pleas 
(B. 5, 4) ; Gould, PI. c. 3, g 34. 

QUARE CLAUSUM FREGIT. See 
Trespass ; Trespass Quare Clausum Fre- 
git. 

QUARE EJECIT INFRA TERMI- 
NUM. See Ejectment. 

QUARE IMPEDIT (Lat. why he hin¬ 
ders). In English Law. A real posses¬ 
sory action which can be brought only in 
the court of common pleas, and lies to re¬ 
cover a presentation when the patron’s 
right is disturbed, or to try a disputed title 
to an advowson. See Disturbance ; Mireh. 
Advow. 265 ; 2 Saund. 336 a. 

In 1335 the king brought a Qua re impedit 
against the bishop of Norwich for the deanery 
of Lynn. The lung stated in his count that 
John, late bishop of Norwich, had conferred 
the deanery on one Master Roger of Snittis- 
ham, who was already parson of the church 
of Cressingham, and who continued to hold 
both benefices for more than a month after 
his installation in the deanery, per quod per 
constUucionem de pluralite predictus decanatus 
vacavit ipso iure and remained vacant till 
the temporalities of the bishopries of Nor¬ 
wich came into the hand of Edw. II upon 
the death of bishop John. Maitl. Canon 

Law 67. 

QUARE INCUMBRAVIT. Why he 

incumbered. A writ which lay against a 
bishop, who, within six months after the 
vacation of a benefice, conferred it on his 
clerk, whilst two others were contending at 
law for the right of presentation, calling 
upon him to snow cause why he had in¬ 
cumbered the church. Reg. Orig. 32. 

QUARE OBSTRUXIT (Lat. why he 
obstructs). The name of a writ formerly 
used in favor of one who, having a right to 
pass through his neighbor's grounds, was 
prevented enjoying such right, because the 
owner of the grounds had obstructed the 
way. 

QUARREL. A dispute; a difference. 
In law, particularly in releases, which are 
taken most strongly against the releasor, 
when a man releases all quarrel he is said 
to release all actions, real and personal. 8 
Co. 153. 

QUARRY. A place whence stones are 
dug for the purpose of being employed in 
building, making roads. And the like. In 
mining law it is said to be an open excava¬ 
tion where the works are visible at the sur¬ 
face. It is said to be derived from quad¬ 
rat arius, a stone-cutter or squarer. Bainbr. 
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Mines 2. 

When a farm is let with an open quarry, 
the tenant may, when not restrained by 
his contract, take out the stone ; but he has 
no right to open new quarries. See Mines ; 
Waste. 

QUART. A liquid measure, contain¬ 
ing one-fourth part of a gallon. 

QUARTER. A measure of length, 
equal to four inches. See Measure. 

In the Law of War. By the end of the 
seventeenth century quarter became a rec- ' 
ognized usage of war. It is forfeited only 
under exceptional circumstances. 1. In case 
of absolute and overwhelming necessity, 
as where a small force is incumbered with 
a large number of prisoners in a savage and 
hostile country, and may be justified in 
killing them for their own self-preservation. 

2. Where belligerents violate the laws of 
war they may be refused quarter. 3. By 
way of retaliation against an enemy who 
has denied quarter without a cause. Risley, 
The Law of War. 

QUARTER DAYS. The four days of 
the year on which rent payable quarterly 
becomes due. 

QUARTER DOLLAR. A Bilver coin 
of the U nited States, of the value of twenty- 
five cents. 

Previous to the act of Feb. 21, 1053, c. 79, 
10 U. S. Stat. at Large 160, the weight of 
the quarter-dollar was one hundred and 
three and one-eighth grains ; but coins 
struck after the passage of that act were of 
the weight of ninety-six grains. The fine¬ 
ness was not altered by the act cited: of 
one thousand parts, nine hundred are pure 
silver and one hundred alloy. By the act 
of 12th of Feb. 1873, the weight of the 
quarter-dollar is fixed atone-half that of the 
half-dollar (twelve and one-half grams); 
R. S. § 3573; and by act of July 22, 1876, 
it is made legal tender in all sums public 
and private not exceeeding ten dollars; 1 
Supplement R. S. p. 488. 

See Half-Dollar ; Annual Assay ; 
Legal Tender. 

QUARTER-EAGLE. A gold coin of 
the United States, of the value of two and 
a half dollars. See Money ; Coin. 

QUARTER-SALES. In New York*a 

certain fraction of the purchase-money is 
often conditioned to be paid back on alien¬ 
ation of the estate ; and this fine on aliena¬ 
tion is exprear&d as a tenth-sales, a quartev- 
saleB, etc. 7 Cow. 285 ; 7 Hill 253 ; 7 N. 
Y. 490. 

QUARTER BEAL. In Scotch Law. 

The seal kept by the director of the chan¬ 
cery in Scotland is so called. It is in the 
shape and impression of the fourth part of 
the great seal Bell, Diet. 

QUARTER SESSIONS. A court 
bearing this name, mostly invested with 
the trial of criminals. It takes its name 
from sitting quarterly, or once in three 
months. See Court of Quarter Sessions. 

The English courts of quarter sessions 
were erected during the reign of Edward 
IIL See stat. 36 Edw. III. ; Crabb, Eng. 
Law 278. 

QUARTER-YEAR. In the computa¬ 
tion of time, a quarter-year consists of 
ninety-one days. Co. Litt. 135 b ; 2 Rolle, 
Abr. 521, 1. 40. 

QUARTERING. A barbarous punish¬ 
ment formerly inflicted on criminals by 
tearing them to pieces by means of four 
horses, one attached to each.Limb. 

QUARTERING OF SOLDIERS. 

Furnishing soldiers with board or lodging 
or both. The constitution of the United 
8tates, Amendm. art. 3. provides that M no 
soldier shall, in time of peace, be quartered 
in any house without the consent of the 
owner, nor in time of war but in a manner 
to be prescribed by law.” See Cooley. 
Const. Lim., 8th ed. 373; Rawle, Const. 128. 

QUARTEROON. One who has had 


one of his grandparents of the black or 
African race. 

QUARTO DUE POST (Lat. fourth 
day after). Appearance-day, which is the 
fourth day inclusive from the return of the 
writ; and if the person summoned appears 
on that day, it is sufficient. On this day, 
also, the court begins to sit for despatch of 
business. These three days were originally 
given as an indulgence. 3 Sharsw., Bla. 
Com. 278*; Tidd, New Pr. 134. But this 

P ractice is now altered. 15 & 18 Viet. c. 

0. It still obtains in Pennsylvania. 

QU ASH. In PractiOe. To overthrow 
or annul. 

When proceedings are clearly irregular 
and void, the courts will quash them, both 
in civil and criminal cases: for example, 
when the array is clearly irregular, as, if 
the jurors have been selected by persons 
not authorized by law, it will be quashed. 

3 Bouvier, Inst. n. 3342. 

In criminal cases, when an indictment 
is so defective that no judgment can be 
given upon it, should the defendant be 
convicted, the court, upon application, 
will, in general, quash it; as, if it have no 
jurisdiction of the offence charged, or 
when the matter charged is not indictable ; 

1 Burr. 510, 543 ; Andr. 226; 49 Fed. Rep. 
914. It is in the discretion of the court to 
quash an indictment or to leave the de¬ 
fendant to a motion in arrest of judgment; 

1 Cush. 189; 97 N. C. 401 ; 100 id. 543. 
When the application to quash is made on 
the part of the defendant, in English prac¬ 
tice, the court generally refuses to quash 
the indictment when it appears some 
enormous crime has been committed; 
Corny ns, Dig. Indictment (H) ; Wils. 325; 

3 Term 821; 5 Mod. 13 ; 6 id. 42 ; 8 Burr. 
1841; Bacon, Abr. Indictment (K). 

When the application is made on the 
part of the prosecution, the indictment 
will be quashed whenever it is defective 
so that the defendant cannot be convicted, 
and the prosecution appears to be bona fide. 
If the prosecution be instituted by the at¬ 
torney-general, he may, in some states, 
enter a nolle prosequi , which has the same 
effect; 1 Dougl. 239, 240. The application 
should be made before plea pleaded : Leach 
11 ; 4 How. State Tr. 232 ; 1 Hale 35 ; Fost. 
231 ; 35 Pac. Hep. (Idaho) 710; and before 
the defendant’s recognizance has been for¬ 
feited ; l Salk. 380. See Cassetur Breve. 

QUASI (Lat. as if, almost). A term 
used to mark a resemblance, and which 
supposes a difference between two objects. 
Dig. 11. 7. 1. 8. 1. See 60 Ill. 402. It is 
exclusively a term of classification, Pre¬ 
fixed to a term of Roman law, it implies 
that the conception to which it serves as 
an index is connected with the concep¬ 
tion with which the comparison is insti¬ 
tuted by a strong superficial analogy or re¬ 
semblance. It negatives the idea of iden¬ 
tity, but points out that the conceptions 
are sufficiently similar for one to be cWf©< 1 
as the equal of the other ; Maine, Anc. Law 
332. Civilians use the expressions quaai- 
contractus , quasi-delictum, quasi-possessio, 
quoai-traditio , etc. 

QUA SI-AFFINITY. In Civil Lew. 
The affinity which exists between two per¬ 
sons, one of whom has been betrothed to 
the kindred of the other, but who have 
never been married. See Affinity. 

QUASI-CONTRACTUS (Lat.). In 
Civil Law. An obligation similar in char¬ 
acter to that of a contract, but which arises 
not from an agreement of parties but from 
some relation between them, or from a 
voluntary act of one of them. 

An obligation springing from voluntary 
and Lawful acts of parties in the absence of 
any agreement. Howe, Stud. Civ. L. 171. 

An obligation which grows out of certain 
relations between persons whereby they 
become bound to each other by duties sim¬ 
ilar to those arising from a contract. 
Morey, Rom. L. 371. 

Quatfi-contracts were a well-defined class 
under the civil law. By the civil code of 
Louisiana they are defined to be “the law¬ 


ful and purely voluntary acts of a man, 
from which there results any obligation 
whatever to a third person and sometimes 
a reciprocal obligation between parties. 
In qua si-con tract the obligation arises not 
from consent, as in the case of contracts, 
but from the law or natural equity. The 
term was not found in the common law, 
but it has been taken by writers of the 
common law from the Roman law and may 
be considered now as quite domesticated 
even to the extent of being used a & the 
title of a very valuable common-law text 
book ; Keener, Quasi-Contract. The sub¬ 
ject will be found treated in a sub-title of 
Contract, supra. See also Contractual 
Obugation. 

It need only be added here that quasi- 
contracts were in the Roman law of almost 
infinite variety but were divided into five 
classes :—1 Negotiorum gestio, the manage¬ 
ment of the affairs of another, without au¬ 
thority. 2, Tutelce administrate, the ad¬ 
ministration of a tutorship. 3. Rei com¬ 
munis administrate, or commune bono- 
rum, the management of common property. 
4. Hereditatis adifto, the entering upon an 
inheritance. 5, Indebiti Solute, payment 
by mistake of money not due. They all 
have certain general features, as that from 
their nature each has an affinity with some 
contract; and persons under disabilities 
may be affectedly them though incapable 
of contracting. A common error which 
needs to be avoided is the confusion of 
quasi -contracts with implied contracts. 
The latter are real contracts, differing from 
express contracts in the nature of the 
proof by which they are established, but 
in quasi-contracts the essential part of the 
contract, the agreement or convention, is 
wanting ; Maine, Ano. L. 332. See, gener¬ 
ally, Inst. 3. 28; Dig. 3. 5; Ayl. Pand. b. 
4, tit. 31 ; 1 Bro. Civ. L. 386; Ersk. Inst. 
3. 3. 16; Pard. n. 192; Poth. Obi. n. 118; 
Merl. Rip. h. t.; Keener, Quasi-Contract; 
Howe, Stud. Civ. L. Lect. x.; Morey, Rom. 
Law 871: Sohm, Inst. Rom. Law 315-21. 

QUASI-CONTRACTS. Sec Unjust 
Enrichment. 

QUASI - CONTRACTUAL OBLI 
GATION. See Obligation. 

QUASI-CORPORATIONS. A term 
applied to those bodies or municipal socie¬ 
ties which, though not vested with tbe 
general powers of corporations, are yet rec¬ 
ognized, by statutes or immemorial usage, 
as persons or aggregate corporations, with 
precise duties wnion may be enforced, and 
privileges which may be maintained by 
suits at law. They may be considered 
guasi-corporations, with limited powers, 
co-extensive with the duties imposed upon 
them by statute or usage, but restrained 
from a general use of the authority which 
belongs to those metaphysical persona by 
the common law. See 13 Mass. 192; L. R. 
1 H. L. 298; Boone, Corp. § 10. 

Among quasi-corporations may be 
ranked counties, and also towns, to wnships, 
parishes, hundreds, and other political divi¬ 
sions of counties, which are established 
without an express charter of incorpora¬ 
tion ; commissioners of a county, most of 
the commissions instituted for public use, 
supervisors of highways, overseers, or 
guardians or the poor, loan officers of a 
county, trustees of a school fund, trustees 
of the poor, school districts, trustees of 
schools, judges of a court authorized to 
take bonds to themselves in their official 
capacity, and the like, who are invested 
with corporate powers sub modo and for a 
few specified purposes only. The governor 
of a state has been held a quast-corpora- 
tion sole; 8 Humph. 176; so has a trustee 
of a friendly society in whom, by statute, 
property is vested, and by and against 
whom suits may be brought; see 1 B. & 
Aid. 157 ; so of a levee district organized 
by statute to reclaim land from overflow ; 
51 Cal. 406; and fire departments having 
by Ftatute certain powers and duties which 
ne ftM wari ly invest them with a limited 
capacity to sue and be sued ; 1 Sweeny 
22L It may be laid down as a general rule 


1009 


QUEEN’S PROCTOR 


that where a body is created by statute 
possessing powers and duties which involve 
incidentally a qualified capacity to sue 
and be sued, such body is to be considered 
a (pKim-corporetion; id. ; 61 Cal. 406. 
See, generally, Ang. A A. Corp. § 24 ; 13 
Am, Dec, 524; Beach, Pub. Corp. 971, n. 
1003; but not such a body as the general 
assembly of the Presbyterian church, which 
has nqt the capacity to sue and be sued ; 4 
Whart. 531 ; Ang. A A. Corp. g 24. See 
Corporation ; Municipal Corporation. 

QUASI-CRIMES. Offences for which 
some person other than the actual perpe* 
Ira tor is responsible, the perpetrator wing 
presumed to act by command of the re¬ 
sponsible party. 

Injuries which have been unintention¬ 
ally caused. See Master and Servant. 

All offences not crimes or misdemean¬ 
ors, but which are in the nature of crimes; 
a class of offences against the public which 
have not been declared crimes, but wrongs 
against the general or local public which 
it is proper should be repressed or punished 
by forfeitures and penalties. 68 III. 375. 
See 29 Minn. 132. 

QUASI-DELICT. In Civil Law. 

An act whereby a person, without malice, 
but by fault, negligence, or imprudence 
not legally excusable, causes injury to 
another. 

A ^u^ri-delict may be public or private ; 
the neglect of the affairs of a community, 
when it is our duty to attend to them, may 
be a crime ; the neglect of a private matter, 
under similar circumstances, may be the 
ground of a civil action. Bowyer, Mod. 
Civ. Law, c. 43, p. 265. 

QUASI-DEPOSIT. A kind of invol¬ 
untary bailment, which takes place where 
a person acquires possession of property 
lawfully, by finding. Story, Bailm. § 86. 
See Deposit. 

QUASI-DERELICT. The condition 
of a vessel which is not abandoned, but 
those on board of which are physically in¬ 
capable of doing anything for their safety. 

1 Newb. Adm. 452. 

QUASI-ENTAIL. An estate pur 
autre vie , to a man and the heirs of his 
body. 

The Interest so granted la not properly an estate 
tail, but so far In the nature of one that it will go 
to the heir of the body as special occupant during 
the life of the cesfui que vie in the same manner as 
an estate of Inheritance would descend, if limited 
to the grantee and the heirs of his body. k 

QUASI-FEE. An estate gained by 
wrong. 

QUASI-OFFENCES. See Quasi- 

Crimed. 

QUASI-PARTNERS. Partners of 
lands, goods, or chattels, who are not actual 
partners, are sometimes so called. Pothier, 
de Soei4te App. n. 184. See Part-Owners. 

QUASI-PERSONALTY. Things im¬ 
movable in point of law; though fixed to 
things real either actually or fictitiously. 

QUASI-POSTHUMOUS CHILD. 
In Civil Law. One who, born during 
the life of his grandfather or other male 
ascendant, was not his heir at the time he 
made his testament, but who by the death 
of his father became his heir in his life¬ 
time. Inst. 2. 13. 2; Dig. 28. 3. 13. 

QUASI-PUBLIC CORPORATION. 

Quasi-public corporations are also styled 
public-service corporations. It is legally 
and technically a private corporation. The 
qualification of public is given because of its 
character or because its purpose is the 
accomplishment of some public enterprise 
in which the public interests are directly 
involved or public use and convenience are 
contemplated. “A quasi-public corporation 
is one constituted , of private persons to 
engage in a business, public in its nature, and 
where it must serve all who apply. It is 
therefore granted the power to acquire, 
under the exercise of the power of eminent 
domain, lands, rights of way, and other 
property essential to the performance of 
its public duties." 3 Purdy's Beach Priv, 


Corp., \ 1032. Another law writer has given 
this definition ; “Some private corporations 
ore organised for a purpose which is of a 
public nature, or rather lor a purpose which 
renders them particularly beneficial, if not 
necessary, to the public ; they are for this 
reason called quasi-public corporations ; and, 
because of their quasi-public nature, they 
are sometimes given rights and privileges 
that are not accorded to other corporations— 
as the right of eminent domain. 63 Me. 269, 
et al. 1 Thomp. Corp. 2nd ed., 32. 

See Corporation. 

QUASI-PURCHASE. This term is 
used in the civil law to denote that a thing 
is to be considered as purchased from the 
presumed consent of the owner of a thing ; 
as, if a man should consume a cheese, 
which is in his possession and belonging to 
another, with an intent to pay the price 
of it to the owner, theoonsentof the latter 
will be presumed, os the cheese would have 
been spoiled by keeping it longer. Wolff, 
Dr. de la Nat. § 691. 

QUASI-REALTY. Things which are 
fixed in contemplation of law to realty, 
but movable in themselves, as heirlooms 
(or limbs of the inheritance), title deeds, 
court rolls, etc. Whart. Law Lex. 

QU A8I-TRADITIO (Lat.). In 

Civil Law. A term used to designate that 
& person is in the use of the property of an¬ 
other, which the latter suffers and does 
not oppose. Lee. Elem . S 396. It also sig¬ 
nifies the act by which the right of prop¬ 
erty is ceded in a thing to a person who 19 
in possession of it; as, if I loan a boat to 
Paul, and deliver it to him, and after¬ 
wards I sell him the boat, it is not requis¬ 
ite that he should deliver the boat to me 
to be again delivered to him : there is a 
quasi-tradition or delivery. 


She is entitled to appoint her own attorney- 

f general and solicitor-genera) : but this privil¬ 
ege has not been exercised since the death 
of Queen Victoria resulted in there being 
again a Queen Consort. 

A Queen Dowager retains her rank in the 
event of her re-marriage. It is said that she 
retains most of the privileges of & Queen 
Consort. Byrne. 

QUEEN ANNE’S BOUNTY. By 
stat. 2 Anne, o. 11, all the revenue of first- 
fruits and tenths was vested in trustees 
forever, to form a peri>etual fund for the 
augmentation of poor livings. 1 Bla. Com. 
286 ; 2 Burn, Eccl. Law 206-268. 

QUEEN CONSORT. The wife of a 
reigning king. 1 Bla. Com. 218. She is 
looked upon by the law as a feme sole , as to 
her power of contracting, suing, etc. Id. 

QUEEN DOWAGER. The widow of 
a king. She has most of the privileges 
belonging to a queen consort. 1 Bla. Com. 
229. 

QUEEN-GOLD. A royal revenue be¬ 
longing to every queen consort during her 
marriage with the king, and due from 
every person who has made a voluntary 
fine or offer to the king of ten marks or up¬ 
wards, in consideration of any grant or 
privilege conferred by the crown. It i9 due 
of record on the recording of the fine. It 
was last exacted in the reign of Charles I. 
It is now quite obsolete. 1 Bla. Com. 220- 
222 ; Fortescue, de Laud. 398. 

QUEEN REGNANT. She who holds 
the crown in her own right. She lias the 
same duties and prerogatives, etc., as a 
king. Stat. 1 Car. I. st. 3, c. 1 ; 1 Bla, Com. 
218 ; 1 Woodd. Leet. 94. 

QUEEN’S ADVOCATE. See Advo¬ 
cate. 


QUATUORVTRI (LaL four men). 
In Roman Law. Magistrates who had 
the care and inspection of roads. Dig 1. 
2. 3. 30. 

QUAY. A wharf at which to load or 
land goods. (Sometimes spelled key.) 

In its enlarged sense the word quay 
means the whole space between the first 
row of houses of a city, and the sea or 
river ; 5 La. 152, 215. So much of the quay 
as is requisite for the public use of loading 
and unloading vessels is public property, 
and cannot be appropriated to private use, 
but the rest may be pri vate property. 

A public quay in a city, dedicated to 

f >ublio use. does not cease to be locus pub- 
icus and become private property because 
it is leased by the public authorities for a 
purpose subservient to the public use ; 140 
U. S. 654. See Key or Quay. 

QUE DONERAP (L. Fr.). To whom 
will he give? To whom 19 t ho gift to be 
made? 

QUE EST MESME (L. Fr.). Which 
is the same. See Quje est Eadem. 

QUE ESTATE ( quern statum, or which 
estate). A plea by which a man prescribes 
in himself those whose estate he holds. 2 
Bla. Com. 270; 18 Viner, Abr. 133-140 ; Co. 
Litt. 121 a. 

QUEAN. A worthless woman ; a 
strumpet. The meaning of this word, which 
is now seldom used, is said not to be well 
ascertained. 2 Rolle, Abr. 296; Bacon, Abr. 
Slander (U 3). 

QUEEN. A woman who is sovereign 
of a kingdom. The wife of a king. 

This may be either:—a Queen Regnant 
(as in the case of Queen Victoria), who is for 
every purpose the same as the King; a 
Queen Consort (or wife of a reigning King), 
who has no political power whatever ; ana a 
Queen Dowager (or widow of a deceased 
King), who likewise has no political position. 

A Queen Consort was anciently entitled 
to Queen Gold. Her person and her chastity 
are specially protected by the Treason Act 
1351. She is not subject to, in the words 
of Coke, “anv toll fine or amerciament." 


QUEEN’S BENCH. See Banc us 
Reginae. 

QUEEN’S COUNSEL. Barristers ap¬ 
pointed as counsel to the crown on the 
nomination of the lord chancellor, taking 
precedence over ordinary barristers, ana 
having the privilege of wearing a silk gown 
as their professional robe. See [1898J App. 
Cas. 252. 

The two principal of these counsel arc 
called the attorney and solicitor general; 
and none of these counsel can plead publicly 
in court for a prisoner or a defendant in a 
criminal prosecution, without a license 
obtained for that purpose from the crown. 
Abbott; Brown. 

Queen's counsel is a name given to barris¬ 
ters and sergeante appointed by lctters- 
patent to be her majesty's counsel learned in 
the law. Their selection and removal rests 
in practice with the lord chancellor. Id.; 3 
Steph. Com. 273. A queen’s counsel has 
various privileges. He is generally made a 
bencher of his inn. He may not, except by 
license from the crown, take a brief against 
the crown in any civil or criminal case ; but 
such license will generally be given on pay¬ 
ment of the usual fee. A queen’s counsel, 
in taking that rank renounces the prepara¬ 
tion of written pleadings, and other chamber 
practice. Id.; M. & W. 

QUEEN’S ENEMIES. A phrase used 
in bills of lading importing a limitation 
upon the liability of the ship owner under 
the contract therein contained. 

It includes the enemies of the sovereign 
of the carrier ; 34 L. J. C. P. 14. It do«9 
not include the acts of an armed band of 
depredators; 1 Term 27; or a seizure of 
goods by a foreign revenue official for a 
breach of revenue laws ; 10 Q. B. 517. It 
is less extensive in its scope than Restraint 
of Rulers and Princes (g. t>.). See Public 
Enemy. 

QUEEN’S PROCTOR. A proctor or 
solicitor representing the crown in the 
former practice of the courts of probate 
and divorce. Moz. & W. Law 

His function, in a proper case, is to inter¬ 
vene in order to prevent a decree nut from 


querela 
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being made absolute ; and he may do this 
cither qud Queen's (or King’s) Proctor on the 
ground of collusion or qud member of the 
public if the decree was obtained as the result 
of the suppression of material facts. Byrne. 

QUERELA (Lat.). An action preferred 
in any court of justice. The plaintiff was 
call querens, or complainant, and his brief, 
complaint, or declaration was called que¬ 
rela. Jacob, Law Diet. 

QUERELA CORAM REGE ET 
CONCILIO DISCUTLENDA ET TER- 
MINANDA. A writ by which one was 
called to justify a complaint of a trespass 
made to the king himself, before the king 
and his council. Reg. Orig. 134. 

QUERELA INOFFICIOSI TESTA- 
MENTI (Lat. complaint of an undutiful 
or unkind will). In Civil Law. A species 
of action allowed to a child who had been 
unjustly disinherited, to set aside the will, 
founded on the presumption of law, in 6uch 
cases, that the parent was not in his right 
mind. Calvinus, Lex.; 2JCent 327 ; Bell, 
Diet. 

QUERENS (Lat.). A plaintiff; the 
plaintiff or complaining party. 


men, the expenses for which had been de¬ 
creed by the senate to be paid by the treas¬ 
ury. Their number at first was confined 
to two; but this was afterwards increased 
as the empire became extended. There 
were questors of cities and of provinces, and 

? [uestors of the army; the latter were in 
act paymasters. 

QUESTORES PARRICIDH (Lat.). 
In Roman Law. Public accusers, two in 
number, who conducted the accusation of 
persons guilty of murder or any other cap¬ 
ital offence, and carried the sentence into 
execution. They ceased to be appointed at 
an early period. Smith, Diet. Gr. & Rom. 
Antiq. 

QUESTUS EST NOBIS. A writ of 
nuisance, which, by 15 Edw. I., lay against 
him to- whom a house or other tiling that 
caused a nuisance descended or was alien¬ 
ated ; whereas, before that statute the 
action lay only against him who first levied 
or caused the nuisance to the damage of his 
neighbor. Cowel. 

QUI IMPROVIDE. A supersedeas 
granted where a writ was erroneously sued 
out or misawarded. 


QUESTION, Something in contro¬ 
versy or which may be the subject of con¬ 
troversy. 39 Mich. 45. 

A means sometimes employed, in some 
countries, by torture, to compel supposed 
great criminals to disclose tneir accom¬ 
plices or to acknowledge their crimes. 

This torture is called question because, 
as the unfortunate person accused is made 
to suffer pain, he is asked questions as to 
hissupposed crime or accomplices. Thisis 
unknown in the United States. See Pothier, 
Procedure Criminelle , sect. 5, art. 2, § 3. 

In Evidence. An interrogation put to 
a witness, requesting him to declare the 
truth of certain facts as far as he knows 
them. 

Questions are either general or leading . 
By a general question is meant such a one 
as requires the witness to state all he knows, 
without any suggestion being made to him : 
as, Who gave tfie blow t 

A leading question is one which leads the 
mind of the witness to the answer, or sug¬ 
gests it to him : as. Did A B give the 
blow 9 

The Romans called a question by which 
the fact or supposed fact which the inter¬ 
rogator expected or wished to find asserted 
in and by the answer was made known to 
the proposed respondent, a suggestive inter¬ 
rogation : as, Is not your name A B 9 
See Leading Question; 

In Practice. A point on which the 
parties are not agreed, and which is sub¬ 
mitted to the decision of a judge and jury. 

When the doubt or difference arises as to 
what the law is on a certain state of facts, 
this is said to be a legal question ; and when 
the party demurs, this is to be decided by 
the court; when it arises as to the truth or 
falsehood of facts, thisis a question of fact, 
and is to be decided by the jury. See 
Jury. 

Proof beyond reasonable question is held 
synonymous with proof beyond reasonable 
doubt; 103 N. C. 1. 


See Hypothetical Ques tjon 
Question. 


Certified 


QUESTORES CLAfiSICI (Lat ). In 
Roman Law. Officers entrusted with 
the care of the public money. 

Their duties consisted in making the nec¬ 
essary payments from th ecerarium, and re¬ 
ceiving the public revenues. Of both they 
had to keep correct accounts in their tab¬ 
ulae publicce. Demands which any one 
might have on the aerarium, and outstand¬ 
ing debts were likewise registered by them. 
Fines to be paid to the public treasury 
were registered and exacted by them. 
They were likewise to provide proper ac¬ 
commodations for foreign ambassadors and 
such person as were connected with the re¬ 
public hy ties of public hospitality. Lastly, 
they were charged with the care of the 
burials and monuments of distinguished 


QUI BUNT EJUSDEM POTES- 
TATIS. One having the same power 
with another. Burrill. Sec Collega. 

QUI TAM (Lat. who as well). An ac¬ 
tion under a statute which imposes a pen¬ 
alty for the doing or not doing an act, and 
gives that penalty in part to whomsoever 
will sue for the same, and the other part to 
the commonwealth, or some charitable, 
literary, or other institution, and makes it 
recoverable by action. The plaintiff de¬ 
scribes himself as suing as well for the 
commonwealth, for example, as for him¬ 
self. Espinasse, Pen, Act 5, 6; 1 Viner, 
Abr. 197; 1 Salk. *29, n .; Bac. Abr. 

QUIA(Lat.). In Pleading. Because. 
This word is considered a term of affirma¬ 
tion. It is sufficiently direct and positive 
for introducing a material averment. 1 
Saund. 117, n. 4; Com. Dig. Pleader (C 77). 

QUIA DATUM EST NOBIS 
INTELLIGI (L. Lat ). Because it is 
given to us to understand. 

QUIA DOMINUS REMI8IT CUR¬ 
IAM (L. Lnt.i. In old practice. Be¬ 
cause (he lord hath remised or remitted his 
court. 

QUIA EMPTOBES (Lat.). A name 
sometimes given to the English Statute of 
Westminster 3, 18 Edw. I. c. 1. which pro¬ 
hibited sub-infeudation ; so called from its 
initial words. 2 Bla. Com. 91. See Manor ; 
Sub-In feu dation : Tenure. 

QUIA ERRONICE EMANAVIT 

(L. Lat.). Because it issued erroneously, or 
through mistake. 

QUIA TIMET (Lat. because be fears). 
A term applied to preventive or antici¬ 
patory remedies. According to Lord Coke, 
‘‘there be six writs of law that may be 
maintained quia timet, before any molesta¬ 
tion, distress, or impleading: as. First, a 
man may have his writ or mesne before he 
be distrained. Second, a warranfia chartoe T 
before he be impleaded. Third, a inon- 
stravemnt, before any distress or vexa¬ 
tion. Fourth, an audita querela , before 
any execution sued. Fifth, a cuina clau- 
denda, before any default of enclosure. 
Sixth, a ne injuste vexes, before any dis¬ 
tress or molestation. And these are called 
brevia anticipantia, writs of prevention.’* 
Co. Litt. 100. And see 7 Bro. P. C. 125. 

These writs are generally obsolete. In 
chancery, when it is contemplated to pre¬ 
vent an expected injury, a bill quia timet 
is filed. See Bill Quia Timet. 

QUIBBLE. A alight difficulty raised 
without necessity or propriety ; a cavil. 

No justly eminent member of the bar 
will resort to a quibble in his argument. 
It is contrary to his oath, which is to be 


true to the court as well as to the client ; 
and bad policy, because by resorting to it 
he will lose his character as a man of 
probity. 

QUICK ASSETS. “Quick Assets” 
are defined as : (1) Cash and cash items ;(2) 
Unpledged good accounts receivable, and 
short time bills and notes and acceptances 
having not more than six months to run, 
received in the ordinary course of business 
for goods sold ; (3) Merchandise or products 
manufactured or in process of manufacture, 
production or preparation, and raw mate¬ 
rials, and (4) Such other items as arc gen¬ 
erally regarded as working capital or quick 
assets, by corporations or associations con¬ 
ducting a business similar to that of (he 
Trustees or Controlled Companies, including 
therein stocks or securities which have $ 
determined, available and realizable markc' 
value. Sears' Trust Estates as Business 
Companies, 672. 

QUICK DESPATCH. A steamer char¬ 
tered to be discharged with customary 
“ quick despatch ” arrived in port, March 
8th, was ordered to berth March 10th, and 
began to discharge March 11th at one 
o’clock, and completed March 20th at noon ; 
discharged by “ sticks” instead of platform 
scales, and from but one hatch, while there 
were four to be discharged from. It was 
held that this was not “customary quick 
despatch ”; 28 U. S. App. 383. See De¬ 
murrage ; Lay Days. 

QUICK WITH CHILD. See Quick¬ 
ening. 

QUICKENING. In Medical Juris¬ 
prudence. The sensation a mother has of 
the motion of the child she has conceived. 

The period when quickening is first ex¬ 
perienced varies from the tenth to the 
twenty-fifth, but is usually about the six¬ 
teenth week from conception ; Denman, 
Midw. 129. 

It was formerly supposed that either the 
child was not alive until the time of quick¬ 
ening, or that it had acquired some new 
kind of existence that it did not possess 
before: hence the presumption of law that 
dates the life of the child from that time. 

The child is, in truth, alive from the first 
moment of conception, and, according to 
its age and state of development, has dif¬ 
ferent modes of manifesting its life, and, 
during a portion of the period of gestation, 
by its motion. By the growth of the em¬ 
bryo, the womb is enlarged until it be¬ 
comes of too great a size to be contained in 
the pelvis, it then rises to the abdomen, 
when the motion of the foetus is for the 
first time felt. 

Quickening as indicating a distinct point 
in the existence of the foetus has no founda¬ 
tion in physiology: for it arises me rely from 
the relation which the organs of gestation 
bear to the parts that surround them ; it 
may take place early or late, according to 
the condition of these different parts, but 
not from any inherent vitality for the first 
time manifested by the foetus. 

As life, by law, is said to commence when 
a woman first becomes quick with child, 
so procuring an abortion after that period 
is a misdemeanor. Before this time, for¬ 
merly the law did not interfere to prevent a 
pregnant woman convicted of a capital 
offence from being executed; 2 Hale, PI. 
Cr. 413. If, however, the humanity of the 
law of the present day would not allow a 
woman to oe executed who is, as Black- 
stone terms it, privement enceinte. Com. 
129, i. e. pregnant, although not quick, it 
would be but carrying out the same desire 
to interfere with long-established rules, to 
hold that the penalty for procuring abortion 
should also extend to the whole period of 
pregnancy. . 

“ Quick with child is having jonceived j 
49 N. Y. 88 ; with quick child is where the 
child has quickened.” 8 C. & P. 265 : ap¬ 
proved in 1 Leg. Gaz. Rep. (Pa.) 183 ; 2 
Whar. <StSt. Med. Jur., 4th ed. III. § 7. See 
28 Am. Dec. 60, n. ; 2 Znbr. 52. 

QUID JURIS CLIMAT. A judicial 
writ issued out of the record of a fine which 


ion 


QUO WARRANTO 


lay for the grantee or a reversion or re- 1 
mai nder, when the particular tenant would 
not attorn. Cowel. 

QUID PRO QUO (Lat. what for what). 

A term denoting the consideration of a 
contract. See Co. Litt. 47 6; 7 M. & O. 998. 

QUID AM (Lat. si^me one; somebody). 
In French Law. A term used to express 
an unknown person, or one who cannot be 
named. 

A quidam is usually described by the feat¬ 
ures of his fane, the color of his hair, his 
height, his clothing, and the like, in any 
process which n**y be issued against him. 
Merlin, 

QUIET ENJOYMENT. The name of 

a covenant in a lease, by which the lessor 
agrees that the lessee shall peaceably enjoy 
the premises leased. Tiiis covenant goes 
to the possession, and not to the title ; 8 
Johns. 471; 5 id. 120; 3 Dev. 388 ; 3 id. 200. 

A covenant for quiet enjoyment does not 
extend as far as a covenant of warranty ; 

1 Aik. 233. 

The covenant for quiet enjoyment is 
broken only by an entry, or lawful expul¬ 
sion from, or some actual disturbance in. 
the possession ; 3 Johns. 471 ; 8 id. 198; 15 
id. 483 : 7 Wend. 281 ; 2 Hill N. Y. 105; 
Ham. Cov. 35 ; 9 Mete. 83; 4 Whart. 86 ; 4 
Cow. 340. But the tortious entry of the 
covenantor, without title, is a breach of 
the covenant for quiet enjoyment; 7 Johns. 
376. The covenant for quiet possession in 
a deed merges all previous representatives 
as to the possession, and limits the liability 
growing out of them : 130 U. S. 643. 

See Covenant for Quiet Enjoyment. 

QUIET TITLE. See Bill to Quiet 
Possession and Title. 

QUIETUS (Lat. freed or acquitted). 
In English Law. A discharge; an ac¬ 
quittance. 

An instrument by the clerk of the pipe 
and auditors in the exchequer, as proof of 
their acquittance or discharge of account¬ 
ants. Cowel. 

Discharge of a judge or attorney-generaL 
3 Mod. *99. 

In American Law. The discharge of 
an executor by the probate court. 4 Mas. 
131. 

QUTNTO KXACTUS (Lat ). In Old 
English Law. The fifth call or last re¬ 
quisition of a defendant sued to outlawry. 

QUIRIT ARLAN OWNERSHIP. 
In old Roman law, strict legal or technical 
ownership as distinguished from mere 
equitable or bonitarian ownership (q. v.) ; 
known as dominium ex jure quinlium. 
Hunter’s Rom. L. (2nd ed.) 118, 262-5. 

QUIT-CLAIM. In Conveyancing 
A form of deed of the nature of a re leas* 
con Gaining words of grant as well as re 
lease. 3 Washb. R. P., 5thed. 606. 

The term is in constant and general use 
in American law to denote a deed substan¬ 
tially the same as a release in English law. 
It presupposes a previous or precedent con¬ 
veyance or a subsisting estate and posses¬ 
sion ; Tliomt. Conv. 44. It is a conveyance 
at common law, but differs from a release 
in that it is regarded as an original con¬ 
veyance in American law, at least in some 
states; 6 Pick. 499; 3 Conn. 398; 9 Ohio 
96; 5 111. 117; Me. Rev. Stnt. c. 73,$ 14; 
Miss. Code 1857, p. 309, art. 17. The oper¬ 
ative words are remise, release, and forever 
quit-claim ; Thornt. Conv. 44. Covenants 
of warranty against incumbrances by the 
grantor are usually added. See a full article 
m 12 Cent. L. J. 127 ; 34 id. 174. 

The rule that a purchaser by a quit-claim 
deed is not to be regarded as a bona fide 
purchaser without notice of a prior incum¬ 
brance; 85 Ala. 80; 89 Tex. 214; has no 
application where the registry laws require 
the recording of such an incumbrance in 
order to make it a lien on lands in the 
lLands of a subsequent purchaser; 47 Fed. 
Rep. 420. One accepting a quit-claim deed 
from hm grantor is bound, at liis peril, to 
ascertain what equities, if any, exist against 
his title ; 85 Neb. 861; but the receipt of 


the quit-claim deed does not of itself pre¬ 
vent the grantee from showing that he is 
a bona fide purchaser ; 148 U. S. 21.81, 49 ; 
and the grantee under such deed may be a 
bona fide purchaser under the recording 
aots; 140 lnd. 77. 

A quit-claim deed conveys only the in¬ 
terest of the grantor at the time of the 
conveyance ; 8v Neb. 741 ; but such a deed 
is us effectual to divest and transfer a com¬ 
plete title as any other form of convey¬ 
ance; 148 U. 8. 31. Such a deed from a 
judgment debtor of land, sold under exe¬ 
cution, passes merely the right of redemp¬ 
tion and does not relieve the land of dower 
of the debtor’s wife, though she did not 
reside in the state when the deed was exe¬ 
cuted ; 19 Mont. 28. A title acquired sub¬ 
sequently to the execution of a quit-claim, 
with special warranty simply, does not 
enure to the grantee, and a subsequent 
purchaser from the grantor is not affected 
by the recording of the deed executed be¬ 
fore the grantor acquired the title ; 90 Me. 
457. 

Under a Massachusetts statute, a quit¬ 
claim deed takes precedence over a prior 
deed, recorded subsequently to the quit¬ 
claim, where the grantee in the latter is 
without notice of the other ; 167 Mass. 443. 
A quit-claim deed, duly recorded, is held 
to be within the protection of a statute 
providing that deeds shall take effect only 
on delivery for record ; 49 Neb. 187, where 
will be found much learning on the subject 
of these deeds. 

QUIT-RENT. A rent paid by the 
tenant of the freehold, by which he goes 
quit and free,—that is, discharged from 
any other rent. 2 Bla. Com. 42. 

In England, quit-rents were renta re¬ 
served to the king or a proprietor, on an 
absolute grant of waste land, for which a 
price in gross was at first paid, and a mere 
nominal rent reserved as a feudal acknowl¬ 
edgment of tenure. Inasmuch as no rent 
of this description can exist in the United 
States, when a quit-rent is spoken of some 
other interest must be intended. 5 Call 
864. A perpetual rent reserved on a con¬ 
veyance in fee-simple is sometimes known 
by the name of quit-rent in Massachusetts. 
Bee Ground-Rent ; Rent. 

QUO ANXMO (Lat. with what inten¬ 
tion). The intent; the mind with which 
a thing has been done: as, the quo animo 
with which the words were spoken may be 
shown by the proof of conversations of the 
defendant relating to the original defama¬ 
tion. 19 Wend. 296. 

QUO JURE, WRIT OF. In English 
Law. The name of writ commanding the 
defendant to show 'by what right he de¬ 
mands common of pasture in tne land of 
the complainant who claims to have a fee 
in the same. Fitzh. N. B. 299. 

QUO MINUS (Lat.). The name of a 
writ. In England, when the king's debtor 
is sued in the court of the exchequer, he 
may sue out a writ of quo minus, in which 
he suggests that he is the kingfe debtor, 
and that the defendant has done him tne 
injury or damage complained of, quo minus 
eufflcvens existU , by whioh he is less able 
to pay the king’s debt. This was originally 
requisite in order to give jurisdiction to 
the court of exchequer ; but now this sug¬ 
gestion is a mere form. 3 Bla. Com. 46. 

QUO WARRANTO (Lat. by what au¬ 
thority). In Practice. The name of a 
writ (and also of the whole pleading) by 
whioh the government oommenoea an ac¬ 
tion to recover an office or franchise from 
the person or corporation in possession of it. 

The writ commands the sheriff to sum¬ 
mon the defendant to appear before the 
court to whioh it is returnable, to show 
(quo warranto) by what authority he claims 
tne office or franchise. It is a writ of right, 
a civil remedy to try the mere right to the 
franchise or office, where the person in 
' possession never hod a right to it or lias for¬ 
feited it by neglect or abuse ; 8 Bla. Com. 
262, 263. 

The action of qito warranto was pre¬ 


scribed by the Statute of Gloucester, 6 Edw. 
I., and is a limitation upon the royal pre¬ 
rogative. Before this statute, the king, by 
virtue of his prerogative, sent commissions 
over the kingdom to inquire into the right 
to all franchises, quo jure quovc nomine 
ill* retinent, etc.; and, as they were grants 
from the crown, if those in possession of 
them could not show a charter, the fran¬ 
chises were Bcized into the king's hands 
without any judicial proceeding. Like all 
other original civil writs, the writ of quo 
warranto issued out of chancery, and was 
returnable alternatively before the king’s 
bench or justices in eyre; Co. 2d Inst. 277, 
494 : 2 Term 549. 

The writ of quo warranto has given place 
to an information in the nature of quoxoar- 
ranto . This, though in form a criminal; 
see 14 Fla. 256 ; is in substance a civil, pro¬ 
ceeding, to try the mere right to the fran¬ 
chise or office; 3 Bla. Com. 263 ; 1 S. & R. 
382 ; Ang. & A. Corp. 469; 2 Kent 812 ; 3 
Term 199 ; 23 Wend. 537, 591 ; but see 13 
Ill. 60. Leave to file an information in 
the nature of quo warranto rests in the 
sound discretion of the court, and, with¬ 
out strong grounds for questioning defend¬ 
ant’s title to the office, the court will re¬ 
fuse to grant it; 6 Houst. 487. A consti¬ 
tutional provision that the right of trial by 
jury shall remain inviolate, does not guar¬ 
antee the right of trial by jury in guo war- 
ranto proceedings ; 16 Wash. St. 382. 

If the proceedings refer to the usurpation 
of the franchises of a municipal corpora¬ 
tion, the right to file the information is in 
the state, at the discretion of the attorney- 
general ; Beach, Pub. Corp. § 1613 ; 14 Fla. 
256 ; see 50 Miss. 453 ; 126 Mass 300 ; til N. 
C. 298 ; 49 N. J. L. 515 ; not of citizens ; id. ; 
see 20 Pa. 518; 51 N. J. L. 180. Individ- 
uals cannot take proceedings to dissolve 
a corporation; 10 S. & R. 144 ; but in re; 
gat'd to the election of a corporate offleer- 
the writ may issue at the suit of the at, 
tomey-general or of any person interested- 
1 Zab. 9; 20 Pa. 415; but a private cit¬ 
izen must have some interest; 50 Mo. 97. 
See 80 Ill. 496 ; 40 Conn. 479. In Pennsyl¬ 
vania it was held that a stock-holder, 
whoee votes were wrongly rejected at a 
corporate election, was the proper party to 
institute proceedings of quo tcarranto 
against the officers who claimed to have 
been elected, though the petitioner was at 
the same time elected to an office and his 
title was in dispute ; 168 Pa. 582. The at¬ 
torney-general may act without leave of 
court ; 83 Pa. 105 ; 38 N. J. L. 282; 12 Fla. 
190; but a private relator may not; 15 S. 
& R. 127 ; s. c. 10 Am. Dec. 531 ; and the 
court will use its discretion in granting the 
writ; 70 III, 25 ; 2 Johns. 184. Leave is 
granted on a petition or motion with affida¬ 
vits, upon which & rule to show cause is 
granted ; 70 Ill. 25. The writ lies against 
the corporate body, if it is to restrain a 
usurpation ; 50 Mo. 56; or enforce a for¬ 
feiture ; 57 N. H. 498 ; but if it is to inquire 
whether a corporation hAs been legally 
organized, the writ lies against the individ¬ 
uals; 15 Wend. 113; 8. c. 80 Am. Dec. 34. 
Whether a corporation de facto is also one 
de jure can be determined only in quo war¬ 
ranto ; 125 111. 664. 

In New York & statutory action in the 
nature of a quo warranto has been sub¬ 
stituted. Code Civ. Proc. § 1988. This is 
a civil writ of legal, not equitable, cogni¬ 
zance ; 52 N. Y. 576. So in other Btates it 
is subject to the rules strictly applicable to 
civil proceedings ; 50 Ala. 568 ; 44 Mo. 154 ; 
Boone, Corp. $ 101. The terms “quo war¬ 
ranto ” and “ information in the nature of 
a quo warranto ” are synonymous; 34 Wise. 
197 ; contra , 25 Mo. 555 ; 26 Ark. 281. 

Although quo warranto proceedings will 
lie against a municipal corporation in this 
country, yet they are seldom employed. 
Set a case in 32 Yt. 50 ; and see 66 Mo. 328 ; 
30 Ala. 66. They will lie against members 
of a city council; 70 Pa. 465; SON. Y. U7 ; 
23 Neb. 865; contra , 47 Cal. 624 ; 20 Kans. 
692; a county treasurer; 15 Ill. 517 ; dis¬ 
trict school trustees ; 64 I1L 162 ; a sheriff; 
5 Mich. 146 : 83 Pa. 105 ; a lieutenant-gov¬ 
ernor ; 12 Fla. 265; a governor ; 4 Wise. 
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507; a judge of probate; 77 N. C. 18; a 
mayor ; 55 N. Y. 525; an elector of presi¬ 
dent of the United States, proceedings be¬ 
ing taken in the name of the United States: 

6 S. C. 400 ; a major-general of militia; 5 
R. I. 1; ao of other militia officers: 26 Pa. 
31 ; 2 Green, Law 84 ; but see 1 Rich. 42 ; 
superintendent of the poor; 73 Mich. 234 ; 
but not against a policeman ; 84 Mich. 223. 
There must first be a user of the office; 83 
111. 128 ; 5 T. R. 85 ; but taking the oath ; 
id.; or exercising its functions without tak¬ 
ing the oath ; 52 Miss. 665 ; is enough. 

Quo warranto lies against a corporation 
to determine whether there has been a mis¬ 
user or a nonuser of corporate franchises, 
or whether the corporation has usurped 
franchises never granted to it; but does 
not lie to test the legality of any aot of 
the corporation ; 87 Mo. App. 406. 

Quo warranto is the only direct and ade¬ 
quate remedy for trying title to public 
office ; 58 N. J. L. 340. The review of an 
election to puhlic office by c ertioi'ari may 
determine collateral questions respecting 
v&liditv of laws or ordinances, but can have 
no effect as a bar in a subsequent informa¬ 
tion in the nature of a quo warranto; 
id. 325. 

The validity of proceedings for the elec¬ 
tion of a minor officer such as i&nitor of a 
court-house, may be reviewed, on certio¬ 
rari; id. 810. 

An incumbent cannot proceed in quo 
t oarranto against one not in possession of 
the office, he must await the attack of his 
adversary; id. 325. 

Pleadings in quo t oarranto are anomalous. 
In ordinary legal proceedings, the plaintiff, 
whether he be the state or a person, is 
bound to show a case against the defend¬ 
ant. But in an information of quo war¬ 
ranto, as well as in the writ for which it 
is substituted, the order is reversed. The 
state is not bound to show anything, but 
the defendant is bound to Bhow that he 
lias a right to the franchise or office in 
question : and if he fail to show authority, 
judgment must be given against him : 4 
Burr. 2146, 2127 ; Ang. & A. Corp. 636. 
To the writ of quo warranto the defendant 
simply pleadea his charter, which was a 
full answer to the writ; just as before the 
statute of Edward I. tiie production of the 
charter to the king’s commissioners was 
full authority for the possession of the 
franchise or office. But to an information 
of quo warranto the plea of the defendant 
consists of his charter, with an absqu&Jioc 
denying that he usurped the franchise, and 
concludes with a verification. The plea is 
in form a special traverse, but in substance 
it is not such. The information was orig¬ 
inally a criminal proceeding, to punish 
the usurpation of the franchise by a fine, 
as well us to seize the franchise ; therefore 
the information charged usurpation, and 
the defendant was compelled to deny the 
usurpation, as well as to show his charter, 
which he did in the form of an absque hoc 
to his plea. But when the proceeding 
ceased to be criminal, and, like the writ 
of quo ivarranto , was applied to the mere 

P urpose of trying the civil right to the 
ranchise, the absque hoc denying the usur¬ 
pation became immaterial, though it is 
still retained in the forms; 2 Jacob, Law 
Diet. 374 ; 4 Cow. 106, note. In Coke’s 
Entries 351, there is a plea to an infor¬ 
mation of guo toarranfo without the abs¬ 
que hoc. The absque hoc , being immaterial, 
should net be answered by the replication, 
as it must always be in a special traverse ; 
but the charter, in the first part of theplea, 
though occupying the place of an induce¬ 
ment, must be denied by the replication, 
its existence and character being the sole 
question in controversy upon w'hich the 
legality of the acts of* the corporation 
turns; Gilb. Ev. 6, 145: 10 Mod. Ill, 200. 

Until the statute 82 Geo. III. c. 68, the 
defendant could not plead double in an in¬ 
formation of quo warranto to forfeit an 
offioe or franchise; 1 P. Wins. 220 : 4 Burr. 
2140, n.; IChitty, PI. 479 ; 5 Bac. Abr. 449 ; 
4 Cow. 113; 2 Dutch. 215. 

In information of quo warranto there 
are two forms of judgment. When it is 


against an officer or against individuals, 
the judgment is ouster; but when it is 
against a corporation by its corporate 
name, the judgment was ouster and seiz¬ 
ure. In the first case, there being no fran¬ 
chise forfeited, there is none to seize ; in 
the last case, there is: consequently the 
franchise is seized ; 3 Kent 812, and note ; 
2 Term 521, 550. Now judgment is ouster 
and dissolution; 15 Wend. 113 ; e. c. 80 
Am. Dec. 84; but there may be a judg¬ 
ment of ouster of a particular franchise; 
and not of the whole charter; 15 Wend. 
118. See, as to the judgment, 82 Vt. 50 ; 4 
Cow. 120. Bv such judgment of ouster 
and seizure the franchises are not de¬ 
stroyed, but exist in the handsof the state ; 
but the corporation was destroyed, and 
oeaaed to be the owner or possessor of 
lands or goods, or rights or credits. The 
lands reverted to the grantor and his heirs, 
and the goods escheated to the state. 
But, l&ter, it has been held that the judg¬ 
ment must be confined to seizure of the 
franchises ; if it be extended to seizure of 
the property, so far it is erroneous; 1 
Blackf. 267. 

Quo Ufarranto lies against a corpora¬ 
tion to determine its right to exercise 
its franchises, but not to divest it of the 
ownership of property, unless acquired 
by a usurpation of the proprietary rights 
of the state; 83 N. E. Rep. (Ohio) 1051. 
8ee Scire Facias ; 30 Barb. 588. 

The principle of forfeiture is that the 
franchise is a trust; and all the terms of 
the charter are conditions of the trust; 
and if any one of the conditions of the 
trust be violated, it will work a forfeiture 
of the charter. And the corporate powers 
must be construed strictly, and must be 
exercised in the manner and in the forms 
and by the agents prescribed in the char¬ 
ter ; 2 Kent 298, 299 ; 1 Bla. Com, 485 ; 13 
Viner, Abr. 511; 13 Pet. 587; 5 Wend. 
211 ; 2 Term 546 ; 4 Gill & J. 121. 

Cases of forfeiture may be divided into 
two great classes. Cases of perversion: 
as, where a corporation does an act incon¬ 
sistent with the nature, and destructive of 
the ends and purposes, of the grant. In 
such cases, unless the perversion is such 
as to amount to an injury to the public 
who are interested in the franchise; 84 
Pa. 283; it will not work a forfeiture. 
Cases of usurpation: as, where a cor¬ 
poration exercises a power which it has 
no right to exercise. In such cases the 
cause of forfeiture is not determined by 
any question of injury to the public , but 
the abuse which will work a forfeiture 
need not be of any particular measure or 
extent; 3 Term 210, 248 ; 23 Wend. 242 ; 
34 Miss. 688 ; 21 Ill. 65. See 30 Ala. N. 8. 
08. In case of usurpation of an office or 
franchise by an individual, it must be of 
a publio nature to be reached by this 
writ; 21 III. 05 ; 28 Vt. 594, 714 ; 9 Cush. 
590. 

In England corporations are the crea¬ 
tures of the crown, and on dissolution 
their franchises revert to the orown ; and 
they may be re-granted by the crown 
either to the old, or to the new, or to the 
old and new, corporators : and such grant 
restores the old rights, even to sue on a 
bond given to the old corporation, and the 
corporation is restored to the full enjoy¬ 
ment of its ancient liberties ; and if it 
were a corporation by prescription it 
would still be so : 2 Term 524, 548 ; 3 id. 
241. In the United States, corporations 
are the creatures of the legislature, and on 
dissolution their franchises revert to the 
state ; and the legislature can exercise the 
same powers by legislation over the fran¬ 
chises, ,nd with the same effects, as the 
crown can in England ; Ang. St A Corp. 
652 (subject, however, at the present 
time, to constitutional provision that cor¬ 
porations must be created by general acts; 
see General Lawb; Statutes). 

By the statute of Anne, c, 20, an in¬ 
formation in the nature of quo warranto 
may by leave of court be applied to dis¬ 
putes between party and party about the 
right to a corporate office or franchise ; 4 
Zobr. 529; 1 Dutch. 354; 82 Pa. 478; 88 


Miss. 508 ; 7 Cal. 898, 432. See 75 Mich. 
508. And the person at whose instance 
the proceeding is instituted is called the 
relator; 8 Bla. Com. 264. The court will 
not give leave to private informere to use 
the king's name and suit to call in question 
the validity of a franchise, when such 
persona apply under very unfavorable cir¬ 
cumstances ; 4 Burr. 2123. As to where 
the burden falls of-showing the lawful or 
unlawful character of a franchise or right, 
see 28 Pa. 383 ; 5 Mich. 146; 100 Cal. 87. 
Where a proceeding to oust the incumbent 
of an office is prosecuted in the name of 
the party asserting title to such office, the 
burden of proof is on plaintiff; 93 Ky. 600 ; 

N. W. Rep. (Mich.) 383. The informa¬ 
tion, it is said, may be filed after the ex¬ 
piration of the term of office ; 2 Jones No. 
C. 124 ; but see High, Extr. Leg. Rem. S 
633; Beach, Pub. Corp. § 35, n. 

See High, Extr. Leg. Rem. ; 30 Am. Dec. 
S3 and full note ; Boone, Corp.; Ang. & A. 
Corp. 

QUOAD (Lat.). As to; as far as 
concerns. 

QUOAD HOC (Lat. as to this; with 
respect to this). A term frequently used 
to signify, as to the thing named, the law 
is so and so. 

QUOAD SACRA (Lat ). As to 
sacred things ; for religious purposes. 

QUOD BELLA CASSETUR. See 

Billa Cassetur ; Cassetur Breve. 

QUOD CLERICI BENKFICIATI 
DE CANCELLARIA A writ to ex¬ 
empt a clerk of the chancery from the 
contribution towards the proctors of the 
clergy in parliament, etc. Reg. Orig. 201. 

QUOD COMPUTET (Lat. that he ac¬ 
count). The name of an interlocutory 
judgment in an action of account-render ; 
also the name of a decree in the case of 
creditors’ bills against executors or ad¬ 
ministrators. Such a decree directs the 
master to take the accounts between the 
deceased and ail his creditors, to cause the 
creditors, upon due and public notice, to 
come before him to prove their debts, at a 
certain place and within a limited period, 
and also directs the master to take an ac¬ 
count of all personal estate of the deceased 
in the hands of the executor or adminis¬ 
trator; Story, Eq. Jur.,13thed. §548. See 
Judgment; Account; Capias ad Com- 

FUTANDUM. 

QUOD CUM (Lat.). In Pleading. 
For that whereas. A form of introducing 
matter of inducement in those actions in 
which introductory matter is allowed to 
explain the nature of the claim : as, as¬ 
sumpsit and case. Hardr. 1; 2 Show. 1^0. 

This form is not allowable to introduce 
the matter which constitutes the grava¬ 
men of the charge, as such matter must be 
stated by positive averment, while quod 
cum introduces the matter which depends 
upon it by way of recital merely. Hence 
in those actions, as trespass vi et armis , 
in which the complaint is stated without 
matter of inducement, quod cum cannot be 
properly used ; 2 Bulstr. 214. But its im¬ 
proper use is cured by verdict; 1 P. A. 
Browne 68 ; Comyns, Dig. Pleader (C 80). 

QUOD CURIA CONCESSIT 

(L. Lat,). Which the court granted. 

QUOD El DEFORCE AT (Lat.). In 
English Law. The name of a writ given 
by stat. Westin. 2, 13 Edw. I. c. 4, to the 
owners of a particular estate, as for life, 
in dower, by the curtesy, or in fee-tail, who 
are barred of the right of possession by a 
recovery had against them through their 
default or non-appearance in a possessory 
action ; by whicn the right was restored 
to him who had been thus unwarily de¬ 
forced by his ov* default. 8 Bla. Com. 193. 

QUOD PEBMITTAT (Lat.). In 
English Law. That he permit. The 
name of a writ which lies for the heir of 
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him who is disseised of his common of 
pasture against the heir of the disseisor, he 
Ming dead. 7Vrmes de la Ley. 

QUOD FERMITTAT FROSTEB- 

NSRJE (Lat. that he give leave to de¬ 
molish V la English Law. The name 
of a writ which commands the defendant 
to permit the plaintiff to abate the nui- 
sance of which complaint is made, or 
otherwise to appear in court and to show 
oause why he will not. On proof of the 
facts, the plaintiff is entitled to have judg¬ 
ment to abate the nuisance and to recover 
damages. This proceeding, on account of 
its teaiousness and expense, has given way 
to a special actiou on the case. 

QUOD PERSONA NEC PRJ3BEN- 

P ART . A writ which lay for spiritual 
persons, distrained in their spiritual pos¬ 
sessions. for payment of a fifteenth with 
the rest of the parish. Fit*. Nat. Brev. 175. 

QUOD PROSTRAVIT (Lat.). The 
name of a judgment upou an indictment 
for a nuisance, that the defendant abate 
such nuisance. 

QUOD RECUPERET. Bee Judg¬ 
ment Quod Recuperet. 

QUOD 81 CONTINGAT (L. Lat ). 

That if it happen. Words by which a 
condition might formerly be created in a 
deed. 

QUORUM. Used substantively, 
quorum signifies the number of persons be¬ 
longing to a legislative assembly, a cor¬ 
poration, society, or other body, required 
to transact business. A quorum is such a 
□ umber of the officers or members of any 
body as is competent by law or constitution 
to transact business, lb Col. 18. There is 
a difference between an act done by a defi¬ 
nite number of persons, and one performed 
by an indefinite number ; in the first case 
a majority ia required to constitute a 

r >rum, unless the law expressly directs 
t another number may make one ; in 
the latter case any cumber who may be 
present may act, the majority of those 
present having, as in other cases, the light 
to act; 7 Cow. 402 ; 9 B. & C. 856; 34 Vt. 
316 ; Beach, Pub. Corp. 485; 27 Miss. 517. 

It has been said that thereare two rules as 
to quorum in legislative bodies : one, where 
the quorum is fixed by the power creating 
the body, in which case a majority of the 
specified quorum may tr ansa ct business; 
the other, where the quorum is not fixed 
by such power, in which case the general 
rule is that a quorum is a majority of all 
the members; 108 N. C. 678 ; Cush*Elect. 
8 247. 


In England where the articles of a com¬ 
pany provide that the business of a corpo¬ 
ration shall be conducted by not less than 
a specified number of directors, the words 
are mandatory, and at least the specified 
number must join in the performance of 
any act; 16 Cn. D. 681. 

In a private corporation a majority of the 
directors must be present to constitute a 
quorum, unless the charter, a valid jby- 
law, or a usage provides a different num¬ 
ber ; 8 Thomps. Corp. % 3913; 23 N. H. 
555 ; but when a quorum is present a ma¬ 
jority may aot; 92 Mo. 70. It is settled 
that those stockholders who attend a duly 
called stockholders' meeting may transact 
the business of that meeting although a 
majority in interest or number are not 
present; 1 Cook, St. A Stockh. § 607. 
Where a meeting is composed of an in¬ 
definite number of persona like stock¬ 
holders, that is the rule ; but where a defi¬ 
nite number is involved, os directors, a 
majority must be present; 87 Pa. 42 ; 10 
W. N. C. 85; 5 Blatch. 585. 

Where articles of association did not pre¬ 
scribe the number of directors necessary 
for a quorum, it was held that the number 
who usually transacted the business consti¬ 
tuted a quorum ; L. R. 4 Eq. 233. A single 
shareholder was held not to constitute a 
meeting; 2 Q. B. Div. 26; at least two per¬ 
sons are necessary to make a corporate 
meeting ; 46 L. J. 104. Where one stock¬ 
holder, holding also proxies of the three 
remaining stockholders, held a meeting 
and voted and elected officers, the meeting 
was held invalid ; W. N. [1877] 223. When 
an authority is confided to several persons 
for a private purpose, all must join in the 
act, unless otherwise authorized ; 6 Johns. 
38; 17 Abb. Pr. 201 ; otherwise if the 
trust is a continuous public duty : 17 Abb. 
Pr. 201. See Authority ; Majority : Plu¬ 
rality ; Meetings; Cook, Stockholders. 
A majority of a board of directors is a 
quorum. And a majority of such quorum can 
act; 19 N. J. Eq. 402 ; so of a board of se¬ 
lectmen of a town ; Maine Laws (1880 ) 225. 

The rule of the lower house of congress, 
that the names of the members present 
who do not vote shall be noted and 
counted in determining the presence of a 
quorum to transact business, is a constitu¬ 
tional mode of ascertaining the presence 
of a quorum; 144 U. S. 1. Jn such case 
no quorum is present until such a number 
convene. 

QUORUM, JUSTICES OF THE. 

Some justices were so-called because in 
certain cases it was necessary for one to have 
another with him before he could act. 
English. 


QUOT. In Sootoh Law. The twen¬ 
tieth part of the movables, computed with¬ 
out computation of debts, was so called. 

Formerly the bishop was entitled, in all 
confirmations, to the quot of the testa¬ 
ment. Erekine, Lost. 3. 9. 11. 

QUOTA. That part which each one is 
to bear of some expense : as, his quota of 
thi9 debt; that is, his proportion of suoh 
debt. 

QUOTATION. In Practice. The 
allegation of some authority or case, or pas¬ 
sage of some law, in support of a position 
whioh it i9 desired to establish. 

The transcript of a part of a book or writ¬ 
ing from a book or paper into another. 

If the quotation is fair, and not bo exten¬ 
sive as to extract the whole value or the 
most valuable part of an author, it will not 
be a violation of the copyright. It is 
mostly difficult to define what is a fair 
quotation. When the quotation is unfair, 
an injunction will lie to restrain the publi¬ 
cation. See 17 Ves. 424 ; 1 Bell, Com. 121. 

“That part of a work of one author 
found in another,” observed Lord Ellen- 
borough, “ is not of itself piracy, or suffi¬ 
cient to support an action ; a man may 
adopt part of the work of another ; he may 
so make use of another's labors for the pro¬ 
motion of science and the benefit of the 
public.” 1 Comp. 94. 8ee Curtis, Copyr. 
243 ; 3 Myl. & C. 737 ; 17 Ves. 422 ; 2 Stor. 
100; 2 Beav. 6; Abridgment ; Copyright: 
Piracy. 

QUOTATIONS OFPBICES ON AN 
EXCHANGE. Quotations of prices on an 
exchange, collected by the exchange, are 
property and entitled to the protection of 
vhe law, and the exchange has the right to 
keep them to itself or have them distributed 
under conditions established by it. 205 
U. S. 322. 

QUOTUFLBX (Lat.). Of how many 
kinds: of how many fold. 

QUOUSQUE. A Latin adverb, whioh 
signifies how long, how far, until. 

In old conveyances it is used as a word 
of limitation ; 10 Co. 41. 

In practice, it is the name of an execu¬ 
tion which is to have force until the de¬ 
fendant shall do a certain thing. Of this 
kind is the capias ad satisfaciendum , by 
virtue of which the body of the defendant is 
taken into execution, and he is imprisoned 
until he shall satisfy the execution; 8 
Bouvier, Inst. n. 8871. 

QUOVIS MODO (Lat). In what¬ 
ever manner. 


R. 


R. An abbreviation uf Rex or Regina. 

RAGE. A main division of the human 
Bpecies, the members of which have several 
cnaractcristies in common, and containing 
a number of groups variously composed by 
different ethnologists, such groups being 
again variously divided and subdivided ; as, 
the Caucasian race; the Mongol race. 
Stand. Diet. 

RAC HATER (L. Fr.). To redeem; 
to repurchase (or buy back). 

HA CHE TDM (Fr. rachcfer, to redeem). 
In Scotch Law. Ransom: correspond¬ 
ing to Saxon weregild, a pecuniary compo¬ 
sition for an offence. Skene; Jacob, Law 
Diet. 

RACING. The offering of prizes or 
purses of a definite sum by a racing asso¬ 
ciation, to be awarded to the successful 
horses in a race, and to be paid out of the 
general funds of the association, made up 
in part of entrance fees paid by the owners 
of the competing horses, is not a violation 
of the constitutional provision against 
gambling. 6 Park. Cr. Rep. 256. 

See Horse Race. 

RACK. An engine with which to tor¬ 
ture a supposed criminal, in order to extort 
a confession of his supposed crime and the 
names of his supposed accomplices. 

RACK RENT. In English Law. 

The full extended value of land left by 
lease, payable by a tenant for life or years. 
Wood, Inst. 192. 

RADIUS. A straight line drawn from 
the centre of a circle to any point of the 
circumference. Its length is half the di¬ 
ameter of that circle, or is the space be¬ 
tween the centre and the circumference. 
40 La. Ann. 1T4. 

An act prohibiting private markets 
within a radius of six squares of any public 
market was held to meet six squares meas¬ 
ured on city streets ; 41 La. Ann. 46. 

A contract not to practise dentistry 
within a radius of ten miles was held a 
valid contract not to practise within ten 
miles of the centre point of the village; 47 
Conn. 175. 

RADOUR. In French Law. A term 
including the repairs made to a ship, and a 
fresh supply of furniture and victuals, 
munitions, and other provisions required 
for the voyage. Pardessus, n. 602. 

RAFFLE. A kind of lottery. A raffle 
may be described as a species of “ adven¬ 
ture or hazard,’* but has been held not to 
be a lottery. 2 Mills (S. C.) 128. 

8ee Lottery. 

RAFT. See Loos. 

RAOMAN’S-ROLL, or RAGI* 
MUND’S ROLL. A roll, called from one 
Ragimund, or Ragimont, a legate in Scot¬ 
land, who, summoning all the beneficed 
clergymen in that kingdom, caused them 
on oath to give in the true value of their 
benefices, according to which they were 
afterwards taxed by the court of Rome. 
Whart. Law Lex. 

RAILROAD. A road graded and hav¬ 
ing rails of iron or other material for the 
wheels of railroad cars to run upon. 

In their modern form, railroads are usu¬ 
ally owned by corporations; 2 Col. 678 ; 
18 Pa. 187. But a private individual may 
construct and work a railroad if he can 
obtain a right of wAy by purchase ; 70 Pa. 


210 ; L. R. 4 H. L. 171; 80 Vt. 182. 

Railroads were once regarded as public 
highways upon which private individuals 
might place their cars, to be drawn by the 
company ; 12 Gray 180; 63 Pa. 18. A land 
grant conditioned that the road should be 
a public highway, for the government, free 
of toll, applied only to the tracks ; 03 U. 
S. 442. 

Railroad and railway are ordinarily in¬ 
terchangeable terms; 136 Pa. 96; 30 Minn. 
522; 88^ed. Rep. 588; where a summons 
was against a railroad company and a judg¬ 
ment was entered against a railway, it was 
held immaterial ; 89 Ind. 88 ; so in 83 Ala. 
518. But in 60 Mo. 334, railway was held 
to mean the rails when laid, and railroad the 
highway in which the railway is laid. 

A railroad and a street railway are dis¬ 
tinct and different things; 2 Duv. 175. 
Whether “railroad” in a statute includes 
street railways depends upon the general 
intent of the act and the circumstances. 
Thus an act forbidding the obstruction of 
a railroad track applies to both; 74 Ga. 
78; so does an act giving powers to rail¬ 
road companies to enter into operating 
contracts; 24 Ill. 52 ; and an act authoriz¬ 
ing the lease of one railroad to another ; 
89 Pa. 210 ; and an act giving a right of 
action against any railroad for death by 
negligence ; 10 Bush 231 ; and an act relat¬ 
ing to crossing the tracks of a railroad ; 22 
So. Rep. (Ala.) 279; but a constitutional 
clause forbidding the merger of competing 
railroads was held not to apply to street 
railways ; 136 Pa. 96 ; and so of an act giv¬ 
ing a mechanic's lien upon a “ railroad or 
other structure ; ” 2 Wash. St. 115 ( contra, 

3 Mo. App. 559) ; and an early act (1857) 
giving a penal action against railroad com¬ 
panies for demanding fares in excess of the 
amount allowed by law; 4 Abb. Pr. N. S. 
357 ; and an act giving a laborer’s lien upon 
a railroad or other structure and the land 
upon which it is erected ; 25 Pac. Rep. 
(Wash.) 1084. A passenger railway in 
Fairmount Park, Philadelphia, where 
there are no streets, but only country 
roads, is not a street passenger railway 
within the constitution of thestate*which 
requires local consent for building such ; 
175 Pa. 33. 

A railroad company is a qttaari-publio cor¬ 
poration and owes certain duties to the 
public; 27 U. S. App. I, In 128 U. S. 182, 
it was said that a railroad company is a 
private corporation though its uses are 
public. In 109 U. S. 466, it was said that a 
railroad is a publio highway and is created 
for public purposes. 

The charter of a public railroad requires 
the grant of the supreme legislative au¬ 
thority of the state ; 3 Engl. Railw. Cas.65 ; 
2 Railw. Cas. 177 ; 3 N. Y. 430. It is usu¬ 
ally conferred upon a private corporation, 
but sometimes upon a public one, where 
the stock i9 owned and the company con¬ 
trolled by the state ; Redf. Railw. 17; 1 
Ohio St. 657 ; 21 Conn. 304 ; 10 Leigh 454; 

4 Wheat. 668; 8 Watts 316. It is some¬ 
times by special act, but now, more com¬ 
monly, under general laws. A railroad 
may be chartered by act of congress; 1 
Dill. 314. If created by two states, it is a 
corporation of each state ; 31 Ohio St. 317. 
See Merger. Such charter, when con¬ 
ferred upon a private company or a natural 
person, as may be. is, in iheal*senceof con¬ 
stitutional or statutory provisions to the 
contrary, irrevocable, and only subject to 
general legislative control, the same as 
other persons natural or artificial; 4 Wheat. 
068 ; 2 Kent 275 ; 27 Vt. 140. See Impair¬ 
ing THE OBUGATION OP CONTRACTS. 


But a company must be held to have ac¬ 
cepted its rights, etc., subject to the condi¬ 
tion that the legislature may protect the 
people against the exaction or unreason¬ 
able cliarges for the services rendered by 
it, subject to the constitutional guarantee 
for the protection of its property; 189 
U. S. 466. 

An act requiring thAtall regular passen¬ 
ger trains shall stop at all railroad stations 
and county seats is unconstitutional when 
its effect is to compel a fast interstate mail 
train to turn aside from its direct route to 
a county seat three and a half miles away, 
the company having provided ample ac¬ 
commodations for travel from such county 
seat; 163 U. S. 143 ; otherwise, if appli¬ 
cable only to trains running within a state; 
106 U. S. 427. An uct requiring railroad 
companies where there is a telegraph office 
to note on a blackboard in each station 
whether trains are late, etc., and if so, how 
late, is constitutional; 41 N. E. Rep. (Ind.) 
937. See Punctuality. 

A state statute which requires railroad 
companies to provide separate accommo¬ 
dations for white and colored persons and 
makes a passenger who insists \ipon occu¬ 
pying a coach other than the one set apart 
for his race, liable to a penalty, does not 
violate either the thirteenth or the four¬ 
teenth amendment; 163 U. S. 537, Harlan, 
J., dissenting. 

Their charters are now usually Bubject 
to legislative control, either by virtue of a 
right reserved in the charter or in general 
laws subject to which they are organized. 
In either case legislation is binding upon 
the company. But where there is a right 
to repeal the charter for cause, it cannot 
be done without inquiry ; 1 Abb. (U. S.)9. 
A corporation maintaining a public high¬ 
way, although it owns the property it em¬ 
ploys for accomplishing public objects, 
must be held to have accepted its rights, 
etc., subject to the condition that the legis¬ 
lature inay protect the people against the 
exaction of unreasonable charges for the 
services rendered by it, subject to the con¬ 
stitutional guarantee for the protection of 
its property ; 160 U. S. 466. 

But a municipal ordinance which re- 

? uires a street railway to sell six tickets 
or twenty-five cents is invalid ; 57 Alb. 
L. J. 390 ; U. S. C. C. (Wise.). The power 
of a municipality to reduce street railway 
fares is subject to limitations ; (1) that 
there is reasonable need on the part of the 
ublic of lower rates; (2) that the rates 
xed by the ordinance are not unreasonable 
in view of all the conditions ; 87 Fed. Rep. 
577. See an important case in 83 Fed. Rep. 
529, as to the constitutionality of an act 
regulating fares, and a case contra , on the 
same act, in 51 N. W. Rep. (Ind.) 80. 

The right of way is generally obtained 
by the exercise of the right of eminent do¬ 
main. This can only be done in strict con¬ 
formity to the charter or grant; 4 Engl. 
Railw. Cas. 235, 513, 524 ; 6 Gill 363. In 
this country, in many cases, the provisions 
of the charter enable companies to ob¬ 
tain land by purchase; 25 V t. 49. The 
company may enter upon lands for the 
purpose of making preliminary surveys, by 
legislative permission, without becoming 
trespassers, and without compensation; 34 
Me. 247; 9 Barb. 449; Wright Ohio 132; 
but compensation must be made or secured 
before the permanent occupation of the 
lands. See 6 Biss. 168; 27 Ind. 260. A 
oompany may not take land for specula¬ 
tion, or to prevent competition; 43 N. Y. 
137. It may make any use of the land ac- 
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quirvd for the right of way, which con¬ 
tribute to the safe and efficient operation 
of the road, and which does not interfere 
with the rights of property pertaining to 
the adjacent lands ; to Ala. 631. See EMI¬ 
NENT Domain. Railroad corporations pos¬ 
sess the powers conferred upon them by 
charter and such as are fairly incidental 
thereto ; and they cannot, except with the 
consent of the state, disenable themselves 
from the discharge of their functions, 
duties, and obligations. The general rule 
is t hat a contract by which a railroad com¬ 
pany renders itself incapable of perform¬ 
ing its duties to the public, or contracts 
beyond the scope of. its powers, cannot he 
rendered enforcible by the doctrine of 
estoppel; but where the subject-matter is 
not foreign to the purposes of its creation, 
a contract embracing whatever may be 
fairly regarded as incidental to the things 
authorized, ought not, unless expressly 
prohibited, to be held to be u/fra vires; 
163 U. S. 364. 

The construction and operation by a rail¬ 
road of a port of its road proves an accept¬ 
ance of its charter where no particular 
mode of acceptance is designated ; 106 Mo. 
557. See 83 Me. 440. 

The company may lav their road across 
a highway, but not without making com¬ 
pensation to the owner of the fee for the 
additional servitude thus imposed upon the 
Und ; 26 N. Y. 520; 75 111. 74 : 41 Cal. 256; 

1 Exch. 723; 21 Mo. 580 ; 27 Pa. 339; 9 
Cush. 1. 

Steam railroads on highways impose an 
additional burden thereby and cannot be 
built without compensation to abutting 
land-owners; 48 Ina. 178; 19 N. J. Eq. 386 ; 
124 Pa. 544 ; contra , 16 R. I. 068 ; 35 Minn. 
112; 85 Ky. 640. In the absence of con¬ 
stitutional provisions, the legislature may 
authorize the use of streets opr a steam or 
street railroad without municipal consent; 
06 Mo. 228 ; 6 Whart. 25 ; 45 Ga. 602. 

If it is required by statute to be raised 
out of a cut in a street and placed on a 
viaduct, the company is liable for ad¬ 
ditional damages ; N. Y. L. J., Nov. 19,1897 
(S. C. of N. Y.). 

The legislature may authorize a railroad 
to be constructed under, as well as upon, 
highways; and when so constructed, the 
rights of the land-owners are determined 
upon the same principles as if they were 
built upon the surface ; Peirce, Railr. 248 ; 
42 Md. 117. It may also authorize elevated 
railroads, or railroads built upon structures 
raised above the highway ; Peirce, Railr. 
248. See 70 N. Y. 327, 361 ; 6 Blatch. 487 ; 
82 N. Y. 95. But a company incorporated 
as a street passenger railroad cannot build 
an elevatea railroad over and along the 
streets of Philadelphia ; 161 Pa. 409. 

The construction of the ro<td must be 
within the prescribed limits of the charter. 
The right of deviation secured by the char¬ 
ter or general laws is lost when the road is 
once located ; 1 Myl. & K. 154; 2 Ohio St. 
235 ; 31 N. J. L. 205. The location can then 
be changed only by act of legislature ; 85 
Barb. 373 ; 42 Miss. 555; 31 N. J. L. 205. 
Distance, having reference either to the 
length of the line or to deviation, is to be 
measured in a straight line through a hori¬ 
zontal plane ; 9 Q. B. 76 ; 27 V t. 766. But 
charters must be taken to allow such dis¬ 
cretion in the location of the route as is 
incident to an ordinary practical survey 
thereof, with reforence to the nature of 
the country ; 6 Minn. 150. A right to 
build to a city named imports a right to 
extend within the city limits; 45 Tex. 88. 
Where a location of a terminus was Axed 
at or near P. it was held that a point a 
mile and a half from P. was a compliance 
with the charter; 04 Pa. 137. A deviation 
from the line specified in the charter will 
not be permitted ; 27 Pa. 339; but slight 
deviations may be allowed ; Wood, Ry. 
1104. A charter power to change the lo¬ 
cation of the line in case of any obstacle to 
the one first selected, will authorize a relo¬ 
cation before, but not after, the line has 
been constructed ; 15 Ohio 8t. 21. Ordi¬ 
narily the courts will not interfere with 
the selection of a route; 18 Barb. 646. 


A railroad company constructing its line 
Is bound to do so in a careful manner ; and 
if It is so constructed it is not liable to ad¬ 
jacent property owners; but if it appears 
that it exceeded its authority, or exercised 
it negligently.it will become liable; 85 
Ill. 870; 149 Mass. 335 ; 29 la. 153. So if 
the injury amounts to taking property, as 
by the destruction of an easement. 

A company cannot build only part of its 
charter line; 126 N. Y. 29. It cannot 
abandon a part; 63 Tex. 529. 

Liability for the acts of contractors . sub¬ 
contractors, and agents. The company 
are not in any case liable for the act of a 
contractor or sub-contractor, or their 
agents, if it be not in doing precisely what 
is contemplated in the contract; 8 M. 
* W. 499 ; 12 Ad. <& E. 787 ; 24 Barb. S56; 
3 Gray 849 ; Redf. Railw. § 168. 

Railroad companies are liable for the 
acts of their agents within the range of 
their employment; and for all acts of their 
agents within the most extensive range of 
their charter-powers ; 14 How. 483 ; 27 Vt. 
110 ; 7 Cusli. 385; but not for the wilful 
acts of their agents, out of the range of 
their employment, unless directed by the 
company or subsequently adopted by 
them ; 2 Harr. N. J. 514 ; 1 Fla. 130. 

Railroad companies are liable for any 
injury accruing to the person or property 
of another through any want of reason¬ 
able care and prudence on the part of 
their employes. See Master and Ser¬ 
vant. 

A railroad company operating its road 
through the streets of a populous city is 
bound to observe extraordinary precau¬ 
tions for the safety of the public, particu¬ 
larly At street crossings; 40 La. Ann. 810; 
70 Tex. 120; 84 Va. 03 ; 85 Ky. 224. 

It is the duty of the comjvany to use on 
its cars, etc., all the modern improve¬ 
ments in machinerv commonly used ; 05 
Barb. 92 ; 76 N. C. 454 ; 83 Ala. 518 ; 70 la. 
387. 

Express business. Railroad companies 
are not required to transport the traffic 
of independent express companies over 
their line9 in the manner in which such 
traffic is usually carried ; or to do more as 
express carriers than to provide the public' 
at large with reasonable express accom¬ 
modation. They need not furnish all ex¬ 
press companies equal facilities on their 
passenger trains; 117 U. S. 1; Miller and 
Field, J J., dissenting ; 70 Cal. 169 ; 57 Fed. 
R-jp. 073 ; 43 N. J. Eq. 77. But it has been 
held tliat they may be compelled to admit 
the agents of express companies on their 
trains, with their safes; 0L. R. A. (N. C.) 
271. And an early case held that a con¬ 
tract giving exclusive privileges to one ex¬ 
press company is void ; 2 Phila. 107 ; and 
in Maine a statute provides for equal 
facilities to all; 81 Me. 92. It has been 
held that a railroad company cannot as¬ 
sume the exclusive right of carrying on 
the express business over its own lines ; 4 
Fed. Rep. 481 ; but this was decided prior 
to the case in 117 U. S. 1, supra. See 
Express Companies ; Facilities. 

The exclusive grants to railroad com¬ 
panies are to be strictly construed in favor 
of the corporation, and liberally expounded 
in favor of public rights and interests ; 11 
Pet. 420 ; 13 How. 71; 1 La. Ann. 253. 

The power to build a railroad includes 
the power to build switches ; 56 Pa. 825 ; 
but all customers have not an equal right 
to have switches built for them. 81 U. S. 
App. 252. 

An act providing that a carrier accept¬ 
ing goods for transportation over connect¬ 
ing Tines assumes an obligation for their 
safe carriage to the point of destination, 
etc., is not a regulation of interstate com¬ 
merce, but establishes a rule of evidence 
and does not conflict with the United 
States constitution touching interstate 
commerce; 169 U. S. 811. But a carrier 
is not liable beyond its own lines, unless its 
liability be established by clear evidence ; 
155 U. 8. 388. See Common Carriers. 

A railroad corporation is a person within 
the fourteenth amendment declaring that 
no state shall deprive any person of prop¬ 


erty without duo process of law, nor deny 
to any person within its jurisdiction the 
equal protection of the laws; 109 U. S. 
466. ik*e Person. 

Railroad grants of lands by congress are 
granted in presenti. and take effect upon 
the section of the Und when the road is 
definitely located, by relation, as of the 
date of the grant; 137 U. S. 528. See 133 
id, 400. When different grants cover the 
same premises, the earlier takes the title; 
180 U. S. 1 ; 140 id. 570; 152 id. 284. Ti¬ 
tle does not pass until the act is complied 
with. 15LJ.S. App. 339. See Land Grants. 

A company is not liable for injuries to a 
person who goes into its yard, merely be¬ 
cause such yard is a dangerous place, but 
it must be shown to be unnecessarily dan¬ 
gerous pud that trie injury resulted frum 
the negligence of the company ; 48 Pac. 

Hep. (Kan.) 10. 

A hotel-kee|>er who sends his servant to 
the station to accompany guests, etc,, 
has no right to use the station except with 
the Uave of the railway company ; 56 Alb. 
L. J. 130. 

Where a number of passengers who have 
right to take a certain train is in excess 
cf its capacity, the company must exer¬ 
cise the same care and forethought in pro¬ 
viding additional cars as it is bound to ex¬ 
ercise in relation to its other passengers ; 
43 N. W. Rep. (111.) 098. 

It is the duty of a railroad company to 
heat its cars in cold weather; 31 S. W. 
Rep. (Tex.) 677. 

When a person (in this case a physician) 
is, while driving along a public highway, 
detained for twenty minutes at a grade 
crossing by the negligent delay of the em¬ 
ployes of the railroad company in open¬ 
ing the gates, the company is liable in 
damages for delay ; [1895] 2 Ir. R. 255. 

When no legislative prohibition is shown, 
a railroad company may lease and main¬ 
tain a summer hotel at its seaside terminus; 
100 U. S. 514. 

Mandamus will lie to compel a railroad 
company to operate its road ; 28 Hun 453 ; 
91 U, S. 343 (though the business be un¬ 
profitable ; 7 Neb. 357 ; but nut where it 
carries traffic on another lineowned by it; 
103 N. Y. 95): also to build a bridge: 70 
N. Y. 569. The remedy for abandonment 
of a railroad may also be by indictment or 
by proceedings to forfeit the charter; 24 
N. Y. 261. 

An agreement whereby a railrond com¬ 
pany has the right to run its trains into 
the depot of another railroad company is 
not a lease ; 143 U. S. 500. See a contract 
for trackage in 45 Fed. Rep. 304. 

Neither a railroad, nor any part of its 
property, is subject to levy under execu¬ 
tion, unless by statute. See 114 U. S. 340; 
G5 Pa. 278; li7 lnd. 501. Se? Lease. 

Street Railways. As to the difference 
between street and steam railways, see 
supra. 

When a railway is laid in a street, to 
facilitate its use by the public, it is a street 
railway; 87 Mich. 371 ; so, if confined 
within the limits of a city and to be used 
exclusively under the streets; 107 N, Y. 
52. A distinctive feature is that it is en¬ 
tirely for the carriage of passengers; 
Booth, Rye. § l. It makes no difference 
whether it be on, above, or below the sur¬ 
face ; id.; see supra; or what kind of 
motor power it uses; 41 Fed: Rep. 558. The 
difference between street railroads and 
steam railroads lies in their use and not in 
their motive power; 88 Fed. Rep. 588. 

Street railroads belong to the surface of 
an open highway. They must conform to 
the grade of the highway. They must 
carry passengers only, under Pennsylvania 
acts; 181 Pa. 890. A street railway has 
been said to be one which is used expressly 
for the transportation of passengers, and 
which stops its cars at frequent intervals 
to take on paasongers. 47 N. J. Eq. 380 ; 
24 Atl, Rep. (Pa.) 179. 

The general (steam) railroad act of Penn¬ 
sylvania does not authorize the incorpora¬ 
tion of elevated street passenger railroads 
in the streets of a city, and they cannot be 
incorporated under tne general act provid- 
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ing for the incorporation of street passen¬ 
ger railways; 161 Pa. 808. 

The right to permit their construction or 
refuse consent, is often vested in the local 
authorities. See Booth, Rys. § 28, as to the 
legislation of various states. Whether 
they have implied, in the absence of ex¬ 
press, authority, is said not to be settled ; 
td. S 15. A city cannot, without legislative 
authority, grant the right to build a street 
railway ; 73 la. 513; 3 Duer 110 ; 24 Ill. 52; 
08 Mo. 228 ; 9 Bash 127. See 10 Wall. 38. 
But the power to open and improve streets 
has been held to confer such authority ; 85 
Mo. 283 ; so of a power to regulate and im¬ 
prove streets and regulate vehicles thereon ; 
14 La. Ann. 842. It is also held that it 
cannot grant an exclusive right without 
legislative authority ; 24 Fed. Rep. 308 ; 11 
So. Rep. (La.) 77; which must be express: 
Booth, Rys. § 17. The power to grant ease¬ 
ments in city streets, in perpetuity and in 
monopoly, can only be conferred by express 
words, or, if inferred from other powers, 
must be indispensable to their exercise ; 171 
U. S. (not reported). 

Where the authority is express, it can¬ 
not be delegated ; 34 Ohio St. 194. 

A city cannot grant to individuals the 
exclusive right to lay tracks ; 61 la. 11; 38 
N. J. L. 79; 38 N. Y. 201; confra, 28 Pac. 
Rep. (Utah) 286. See Booth, Rys. § 2. 

Ordinarily, and apart from constitutional 
or statutory provisions, a second company 
may be authorized to lay additional tracks ; 
45 Cal. 365; 23 Atl. Rep. (Md.) 483. 

It is held that the local authorities, when 
their consent to building a street railway 
is required by law, may impose any condi¬ 
tions they choose: 37 Mich. 558; 168 Pa. 
161 ; but it has been also held that if the 
conditions imposed by the local authorities 
relate to matters over which the legislature 
has entire control, the acts of the legis¬ 
lature cannot be affected by the local au¬ 
thorities; 105 N. Y. 97. The legislature 
may impose conditions other than, and in 
addition to, those prescribed by the consti¬ 
tution, and the local authorities may pre¬ 
scribe conditions additional to botn the 
constitutional and statutory provisions on 
the subject; 102 N. Y. 343. See 118 id. 
113. Where a municipality has the right 
to control the use of its streets, its action 
is not subject to judicial control: 17 N. J. 



right to construct a street railway, they 
cannot, without the consent of the com¬ 
pany and in the absence of a reserved right 
so to do, impose additional obligations; 84 
Mich. 257 ; as. the use of iron poles instead 
of wooden pole3 ; id.; or requiring the rail¬ 
way company to pave and keep in repair a 
portion of the street outside of the tracks ; 
26 N. E. Rep. <W. Va.) 188. 

The consent of the local authorities once 
given and accepted and acted upon, can¬ 
not be revoked ; 109 N. C. 888 ; 45 Tex. 88 ; 
see 23 Chi. L. News 147 ; but where a right 
to revoke has been reserved, it may be ex¬ 
ercised by the local authorities ; 111 Mass. 
232. 

The use of its tracks by a railway com¬ 
pany may be temporarily interrupted by 
municipal authorities, when necessary for 
the purpose of repairs on the streets ; 48 
Md. 168 ; 11 Phi la. 358 ; 103 Mass. 262. 

Where a route has been established un¬ 
der the direction of the local authorities, 
the company cannot change the location so 
fixed without a new consent for that pur¬ 
pose ; 53 Bun 131. The local authorities 
may permit the tracks to be relaid on an¬ 
other part of the street; 23 La. Ann. 535 ; 
and may compel a change where it has re¬ 
served the right so to do ; TO Phila. 70. A 
railway company may adopt any gauge for 
its track which it sees fit and afterwards 
change the same, in the absence of any¬ 
thing to the contrary ; 131 Pa. 1 ; and it 
may ordinarily adopt any kind of rails and 
change the same from time to time ; 10 Atl. 
Rep. (N. J.) 283 ; but the rails used must be 
such as not to interfere with the use of 
the street by the public ; 133 Pa. 505. 

A city cannot grant the use of its streets 
to so many companies as to impair its pub¬ 


lic use ; 48 Mich. 433. It cannot, ordinarily, 
grant the right to build in a city park * 26 
La, Ann. 478; 67 III. 540 ; but see 76 CaL 
156; 175 Pa. 33 ; Park. See 20 Hun 201. 

The legislature, unless forbidden by the 
constitution, may grant a right to fay a 
street railway in a street; 10 Wall. 38 : 24 
N. J. Eq. 158. 

Many cases hold that a street railway is 
not a new servitude on the street, for 
which the owners of abutting lands hr© 
entitled to compensation ; 24 N. J. Eq. 158 ; 
58 Md. 603 : 94 U. S. 324 : 38 Mich. 66; 78 
Md. 261 ; 55 N. J. L. 605; 27 Wis. 104 ; 83 
Conn. 579; 125 Mass. 515 : 2 Dill. Mun. 
Corp. 725; and their consent to the con¬ 
struction of such railways is not necessary; 
but see an able dissenting opinion, 85 Mich. 
634. It has been held that the abutting 
owner may recover where the tracks were 
laid next the curb ; 14 Ohio St. 523. 

It is held that this is so even if steam 
motors are used in propelling the cars; 
79 Me. 363 ; 85 Minn. 112; 47 N. J. Eo. 380; 
or electricity; 85 Mich. 634 ; 75 Ma. 222; 
47 N. J. Eq. 880; 16 R. I. 668. But as to 
whether the use of steam on street railways 
imposes an additional servitude, the weight 
of judicial opinion is said to be very nearly 
evenly balanced ; Booth, Rys. § 86. 

The substitution of cable propulsion for 
horse power imposes no new servitude on 
the street; 19 NT E. Rep. (Ga.) 831; 121 N. 
Y. 536 : 32 Fed. Rep. 270. 

In New York it is held that street rail¬ 
ways impose an additional burden on the 
streets; 39 N. Y. 404 ; 121 id. 505; unless 
the fee of the soil of the street is vested in 
the city ; 27 N. Y. 108; but even then the 
abutting owner has a right of action if ac¬ 
cess to his property is cut off ; 128 id. 157. 

An elevated railroad is an additional 
burden on the highway ; 23 Atl. Rep. (Md.) 
463 ; 90 N. Y. 123; 129 N. Y. 252. Their 
structures are incompatible with the free 
and unobstructed use of the street and abut- 
ting property owners are entitled to an in¬ 
junction unless their rights have been 
properly acquired by the company and 
they have received compensation therefor. 
See 90N. Y. 122; 128 id. 157; 125 id. 164 ; 
130 id. 14; 121 id. 505; 128 id. 157. Though 
not owning the soil of the street, they 
have easements of light, air, and access 
therein ; 130 N. Y. 14 ; 90 id. 122. 

Non-abutting property owners are not 
entitled to damages oy reason of the use of 
a street by an elevated railway; 16 Daly 
145 ; 18 N. Y. Supp. 238. 

An elevated railway in New York which 
has not acquired the right from abutting 
proprietors is a continuous trespass upon 
their property which gives rise to a sepa¬ 
rate cause of action at law for damages. 
See 123 N. Y, 426 ; 120 id. 119. Equity will 
prevent the continuance of trespass oy in¬ 
cluding os damages injuries permanently 
resulting from the interference of ease¬ 
ment with light, air, and access, An abut¬ 
ting owner has a right of action for the 
pollution of air by smoke. 

Constructing an elevated railroad on pil¬ 
lars in a public street is held, in 36 L. R. 
A. (Ill.) 97, not to constitute a new servi¬ 
tude or an unlawful use of the street. In 
Pennsylvania a street railway on a country 
road in a township is an additional burden 
on the highway and cannot be constructed 
without the consent of abutting property 
owners, though it is otherwise as to the 
streets of a city or borough ; 167 Pa. 162. 

An electric street railway between cities 
and villages for the transportation of pas¬ 
sengers, merchandise, and baggage im¬ 
poses an additional servitude on ttie high¬ 
way ; 70 N. W. Rep. (Wis.) 678. 

It is said that equity will not relievo an 
abutting property owner but will leave 
him to his remedy at law; 147 U. 9. 248. 
But the rule appears to be otherwise in 
Pennsylvania. See 167 Pa. 162. 

Ordinarily street railways have no right 
of eminent domain. 

In 152 Pa. 163, the court seemed to con¬ 
sider that the right to build a passenger 
railway carries with it, at ieast in the ab¬ 
sence of specific denial, the right from 
tinie to time, to operate it by new methods, 


but the point was not decided. An ordi¬ 
nance permitting the building of a horse- 
car railway covers an electric railway ; 
135 N. Y. 898. 3 * 

The erection of trolley poles in the mid¬ 
dle of the street does not entitle the abut¬ 
ting owners to compensation ; 47 N. J, Eq. 
380. Where electno railways are author- 
ized the authority extends to the necessary 
and proper apparatus for operating them ; 
139 Pa. 419; including poles and wires; 47 
N. J. Eq. 880. But where this right en¬ 
croaches on property rights of an abutting 
owner it should be bo exercised by the 
company as to minimize the inconven¬ 
iences and danger to Buch rights; 51 N. J. 
Eo. 218. 

Poles must be so placed as not to inter¬ 
fere with the rights of ingress and egress to 
abutting property ; 85 Mich. 634 ; stringing 
a wire along the street twenty feet above 
the surface is no interference with the 
right to light and air ; 51 N. J. Eq. 213. 
See Poles ; Wires. 

If a street railway is constructed and 
operated without lawful authority, it is a 
nuisance ; 137 Pa. 533 ; 133 id. 505 ; 2 Colo. 
673; 87 Mich. 861; and a railroad com¬ 
pany cannot grant to an individual a right 
to operate a railroad for his private pur¬ 
poses over a pait of its line which it does 
not use ; 102 N. Y. 441. 

Where the use of a street is unlawful, an 
injunction will lie at the suit of an abut¬ 
ting owner ; 19 Ohio St. 78 ; contra, 16 R. 
I. 533 ; 100 Mo. 608 ; 112 Ill. 611; or at Die 
suit of a duly authorized public officer; 50 
Ga. 451; 27 N. Y. 611 ; 102 id. 441 ; a com¬ 
pany so operating a steam road may be in¬ 
dicted for a nuisance ; 14 Gray 93 ; 101 Pa 
92; and, by analogy, a street railway; 
Booth, Rys. § 4. 

' A municipality can maintain proceed¬ 
ings in the nature of quo warranto to oust 
a street railway company of its franchises 
for non-user ; 140 Mo. 539. 

Ordinarily, a franchise to build a street 
railway is not exclusive ; 48 Mich. 433 ; 41 
La. Ann. 5G1; 73 la. 513. 

A right or permit from a muncipality to 
construct a street railway on a given street, 
is not a part of the company’s franchise, 
but is property, and is an incorporeal 
rigfit; 87 Ill. 317. 

Street railway companies are subject to 
regulation by statutes and by ordinances 
under the police power ; Booth, Rye. § 221: 
such as ordinances regulating the speed of 
cars ; 84 Mo. 119 ; 129 Mass. 310 ; requir¬ 
ing cars to stop at designated places ; 42 
Ark. 321 ; requiring the watering of 
tracks : 77 Ga. 731 ; forbidding the use of 
sand upon tracks ; 47 Him 221. 

Where a railway company has not built 
all the line specified in its charter and 
has abandoned a part of what it had built 
its charter is subject to forfeiture; 126 
N. Y. 29 ; 63 Tex. 529. 

A street railway company owns the 
structure laid by it in the highway, and 
has a superior right to the space covered 
by its track; Peirce, Railr. 252. See 14 
Gray 69; 70 N. Y. 530 ; 34 la. 527. The 
public, on foot or in carriages, maycroesits 
tracks, and travel on the spaces covered by 
it, and even incidentally drive ordinary 
carriages on the rails. But a person driv¬ 
ing a carriage on the track should leave it 
without retarding the cars ; 70 N. Y. 530 ; 
69 Ill. 388. See 9 MiBC. Rep. 270. It is also 
held that an electric street railway company 
has a common right in the high way with 
other travellers, not a superior right, and 
they must be so managed as not unnec¬ 
essarily to interfere with the like rights of 
others; 87 Atl. Rep. (Conn.) 379. But its 
rails cannot be used by other competing 
common carriers driving railway or other 
carriages, without special legislative au¬ 
thority ; 72 N. Y. 330; 4 Stew. N. J. 525; 

81 III. 523. 

A company may remove snow from its 
track to another part of the street, but in 
so doing, it must avoid unnecessary injury 
to the owners of property; 50 Md. 73. 
See Peirce, Railr. 253. 

When an electric street railway car is 
stopping at a crossing, it should not run its 
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baits: 


oar in an opposite direotion on the other 
track without warning pedestrians; 34 
Atl. Rep. N. J. 1094 ; 97 Cal. 553 ; con/m, 

U> N. V. Supp. 350; but one who crosses a 
street behind a moving car at a plaeo which 
is not a regular crossing, is bound to look 
for ears on the other track : 145 N. Y. 190 ; 
though it is held that a passenger alight¬ 
ing from a oar has a right to presume that 
the other track will oe kept clear: 137 
111. 1 : 8(> N. Y. Supp. 105; but it is also 
held that it is a question of ordinary care ; 
130 Pa 559. See 39 N. Y. Supp. 440. 
Where a passenger alights from a car on a 
double track trolley line, it is the duty of 
the company to regulate the speed of its 
cars and to give such warning of their ap¬ 
proach as will reasonably protect the pas¬ 
senger from injury; 43 N. E. Rep. (Ohio) 
207. 

A street car has recently been held by 
the house of lords to be a coach within 
the meaning of an act relating to tolU on 
a particular bridge. 

i>oe various related titles treating subjects 
connected with railroads; Lateral Rail¬ 
roads; Station; First-Class ; Roadbed. 

Invitation to Alight from Train. The 

announcement of a station and the opening 
of the vestibule doors is not. an “invitation” 
to passengers “to alight” until after the train 
stops. 103 Ky. 459, 173 S. W. 1113. 

RAILROAD-AID BONDS. See Bond. 

RAILROAD BRIDGE. The quali¬ 
fied phrase, “railroad bridge,” means a 
viaduct constructed for the exclusive use of 
railroad transportation. 2 Duv. (Ky.) 178. 

HAILBOAD COMMISSIONERS. 

officers appointed in various states for the 
supervision of the construction and opera¬ 
tion of railroads. 

A suit against railroad commissioners to 
restrain the enforcement of rates, as un¬ 
just, is not a suit against the state; 154 
U. S. 362, 418, 420. 

HAILBOAD COMB ANT. As used 

in a state police statute is inclusive of natural 
persons operating a railroad. 234 U. S. 280. 

RAILROAD PROPERTY. Tne prop¬ 
erty which is essential te a railroad com¬ 
pany to enable it to discharge its functions 
and duties as a common carrier by rail. 
It includes the road bed, right of way, 
tracks, bridges, stations, rolling stock, and 
such like property. Lands owned and held 
for sale, or other disposition for profit, and 
in no way connected with the use or opera¬ 
tion of the railroad, are not railroad prop¬ 
erty in the sense mentioned, but are prop¬ 
erty of the coin[»any independently of its 
functions and duties as a common carrier. 
47 Fed. Rep. 681. 

“Railroad property” held to include a 
bridge owned by the railroad company. 139 
Ky. 386, 109 S. W. 303. 

RAILROAD RELIEF FUNDS. A 

term applied to funds raised by periodical 
contributions of corporations’ employes, 
or by them jointly with the corporation, 
and usually managed jointly, for the pur¬ 
pose of providing relief to the employes 
in case of injury, and the payment of 
money to their families in case of death, 
in the service. They are usually managed 
jointly by the corporation and representar 
tivesof the members, the business facilities 
being furnished by the corporation, which 
usually guarantees the funds and under¬ 
takes to make good deficiencies. Their 
management usually constitutes a depart¬ 
ment of the corporation business. They 
have been instituted in England and in 
some of the largest railroad systems in the 
United States. Compulsory contribution 
tofundsfor charitable, financial, etc., pur¬ 
poses, is forbidden in some states. In 
Massachusetts, acts provide for such so¬ 
cieties for employes of railroad, street 
railroad, and steamboat companies. 

Members are usually required to contract 
that the acceptance of relief benefits from 
the fund in case of injury or death shall 


operate as a release to the company of all 
rights of action for dainnges for injury or 
death made by, or on behalf of, the member 
or his legal representatives. 

Such contracts are sustained as defences 
to Actions for personal injuries ; 160 Ill. 
313; 64 III. App, 444; 44 Neb. 44 ; 70 N. 
W. Rep. (Ia.) 630 ; 61 ill 971 ; 71 Fed. Rep. 
136, 139, 931 ; 10 Ind. App. 47 ; 37 N. E. 
Rep. (Ind.) 423; 75 Md. 102; 81 id. 412; 
03 Mich. 690 ; 41 Fed. Rep. 125 ; 30 id. 655 ; 
9 Q. B. Div. 857 ; L. R. 3 Q. B. 555. 

A contract by which, if the member or 
his representatives accept benefits, lie or 
they thereby release all rights of action 
against the company, for damages for in¬ 
jury, etc., is valid ; and when the injured 
party after the right of action has arisen 
accepts the benefits, he is merely settling 
for tne past; 163 Pa. 133. See 164 id. 329. 

But it was held that where, under such 
a contract, the widow of a member accepted 
a benefit upon her husband’s death, and 
personally released the fund and the com¬ 
pany, the contractor the husband did not 
waive a right of action, and that neither 
the contract nor the widow’s receipt of the 
benefit discharged her right of action ; 58 
N. W. Rep. (Neb.) 1120. In 05 Fed. Rep. 
308. the court, on a demurrer to such a de¬ 
fence, upheld the demurrer and held the 
contract and release void, and expressed 
its surprise at finding that several courts 
of unquestionable dignity and authority 
had sustained such defences. This case 
was affirmed on appeal, though not quite 
on such broad ground as was taken below ; 
76 Fed. Rep. 439. 

A rule of a milway relief department 
which provides that all claims of benefici¬ 
aries shall be submitted to the superintend¬ 
ent, with the right of appeal to an advisory 
committee whose decision shall be final, 
does not bar the holder of a claim which 
has been rejected by 9uch committee from 
the right of action in the courts ; 46 N. E. 
Rep. (Ohio) 577. 

An Ohio act which provides that no rail¬ 
road company shall require any stipulation 
with any person in or about to enter its 
employ, wherehy such person agrees to 
waive any right of action against the com¬ 
pany for personal injuries, and that all such 
agreements shall be void, is in violation 
or the fourteenth amendment to the fed¬ 
eral constitution as taking away liberty of 
contract; 71 Fed. Rep. 931. 

See an address by Josiah Calef Bartlett 
of Chicago. 

RAILROAD STATION. See Sta¬ 
tion. 

RAILWAY. Held that the term “rail¬ 
road,” as used in a statute under condemna¬ 
tion proceedings, has same meaning as 
"railway.” 128 Ky. 768, 109 S. W. 361. 

RAILWAY AND CANAL COM- 
MISSION. See Court op Railway 
and Canal Commission. 

RAILWAY COMMISSIONERS. A 

body of three commissioners appoiuted 
under the English regulation of railways 
act, 1873, principally to enforce the provi¬ 
sions of the railway and canal traffic act, 
1854, by compelling railway and canal com¬ 
panies to give reasonable facilities for 
traffic, to abstain from giving unreasonable 
preference to any company or person, and 
to forward through traffic at through rates. 

They also had the supervision of working 
agreements between companies. The statu¬ 
tory authority for the existence of the com¬ 
mission expired on 31st December, 1882, as 
from which date the Railway and Canal 
Commission was in operation and replaced 
it. Byrne. 

RAIN-WATER. The water which 
naturally falls from the clouds. 

No one has a right to build his house so 
as to cause the ram-water to fall over his 
neighbor’s land ; 1 Rolle, Abr. 107 : 1 Stru. 
648 ; Fortesc. 212; Bacon, Abr. Action on 
the Case (F); 5 Co. 101: unless he has ac¬ 
quired a right by a grant or prescription. 

When the land remains in a state of na¬ 


ture, said a learned writer, and by the nat¬ 
ural desoentthe rain-water would descend 
from the superior estate over the lower, 
the latter is necessarily subject to reoeive 
such water; 1 Lois des Baliments 15, 10. 
See 2 Rolle 140. 

RAINY DAY. The phrase rainy day 
has no definite and certain meaning. It may 
be used And understood in many senses., 
In common parlance, it varies in signification 
from the day with light, passing April 
showers to the steady and strong down-pour 
of an Oregon December. Worcester defines 
rainy as follows: ’Abounding in rain; 
showery ; wetand Webster’s definition is 
the same. But the definition, while it fixes 
some limit to the signification of the term, 
os that a rainy day is a wet one, and there¬ 
fore not a dry one, does not free the matter 
from the uncertainty which is inherent in 
the expression. 23 Ajm. A Eng. Encyc. 2nd 
ed., 842, n. 7 ; 5 Sawy. (U. S.) 434. 

RAISE. To create. A use may be 
raised; i. e. a use may be created. 1 
Spence, Eq. Jur. 449. 

When a child has reached the age of 
twenty-one years, he is raised; 59 Ina. 598. 

RAISE REVENUE. Is to collect 
revenue, not necessarily to increase the 
amount; 58 Ala. 546. Authority to raise 
money for proseouting and defending suits 
only authorizes raising money by tax¬ 
ation and not by borrowing; 119 N. Y. 
280 a. 

RAM ALLEY. See Privileged 
Places. 

RANDOM. See At Random. 

RANGE. A word used in the land-laws 
of the United States to designate the order 
of .the. location of public lands. In patents 
from the United States to individuals for 
publio lands, they are described os being 
within a certain range. 

RANGER. A sworn officer of the forest 
to inquire of trespasses, and to drive the 
beasts of the forest out of the deforested 
ground into the forest. Jacob, Law Diet. 

RANK. The order or place in which 
certain officers are placed in the army and 
navy, in relation to others. 

It is a maxim that officers of an inferior 
rank are bound to obey all the lawful com¬ 
mands of their superiors, and are justified 
for such obedience. 

Army and Navy. In 1868, a retiring 
board found a colonel incapacitated from 
the result of wounds received in battle 
while commanding a division with the 
brevet rank of major-general. He was 
thereupon retired by the president, under 
the act of July 18, 1866, w ith the full rank 
of major-general. Subsequently his retired 
rank was changed by the provisions of the 
act of March 8, 1875, to tliat of brigadier- 
general. It was held that he was not ap¬ 
pointed to the office of major-general; that 
he still retained on the retired list the office 
of colonel; that the rank conferred upon 
him by act of congress w as in no sense a con¬ 
stitutional appointment to a new office; 
and that the same power that gave him 
his rank could take it away. Rank is often 
used to express something different from 
office. It then becomes a designation or 
title of honor, dignity, or distinction con¬ 
ferred upon an officer in order to fix his rel¬ 
ative position in reference to other officers 
in matters of privilege, precedence, and 
sometimes of command, or by which to 
determine his pay and emoluments. This 
is the case with the staff officers of the 
army. 15 Ct. Cl. 159. See R. S. §§ 1122, 
1128, 1181, 1168, for instances. 

The distinction between rank and office 
is more clearly apparent with reference to 
staff officers than to officers of the line, be¬ 
cause in the latter case the words used to 
designate the rank and the office are us¬ 
ually the same, while in the former case 
they are always different. 

In some coses, officers of the line have a 
rank assigned to them different trom the 
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title of their office. See R. S. £§ 1096,1097. 
Selections under these sections are usually 
made from among officers whose rank is 
raised to a higher degree by the service as¬ 
signed to them, but the new rank does not 
confer a new office. 

In the army, all officers, except chap¬ 
lains, are paid according to their rank ; in 
the navy, the pay of staff officers does not 
depend upon their rank ; and there rank 
only determines matter of precedence, 
etc., among officers. 

Grade is a step or degree in either office 
or rank. See 15 Ct. Cl. 151, per Richard¬ 
son, J. 

Officers in the regular army, active or 
retired, who served in the volunteer forces 
in the civil war may receive a brevet equal 
to their highest rank held in the sdid forces ; 
act, of Feb. 10, 1897. 

Relative of Army and Navy 

Officers. Rear admirals rank with major 
generals; commodores with brigadier generals; 
captains with colonels; commanders with 
lieutenant colonels ; lieutenant commanders 
with majors; lieutenants with captains, etc. 
Such relative rank of army and navy officers 
was fixed by the act of July 16, 1862, Rev. 
Stat. j 1466. 195 U. S. 420. 

BANKING. In Scotch Law. De¬ 
termining the order in which the debts of 
a bankrupt ought to be paid. 

RANSOM. A redemption for money 
or other consideration of that which is 
taken in war. 8 Term 277. 

The custom of ransom of prisoners of 
war, which superseded slavery, has given 
place to the exchange of prisoners; Risley, 
Law of War 127. See Prisoners of War ; 
Ransom Bill. 

In Old English Law. A sum of money 
paid for the pardoning of some groat offence, 
or to redeem the person from captivity or 
imprisonment, or property from seizure ; a 
fine, particularly an excessive or severe one. 
The distinction made between ransom and 
amerciament is said to be that a ransom is 
the redemption of a corporal punishment; 
while an amerciament is a fine by way of 
penalty for an offence committed. Abbott; 
Cowel. 

In International Law. The redemption, 
also the sum or other consideration, agreed 
to be paid for the redemption of captured 
property, or the liberty of a captive. A 
ransom, Btrictly speaking, is not a recapture 
of the captured property ; it is rather a 
purchase of the right of the captors at the 
time, be it what it may ; or, more properly, 
it is a relinquishment of all the interest and 
benefit which the captors might acquire or 
consummate in the property, by a regular 
adjudication of a prize tribunal, whether it 
be an interest in rem, a lien, or a mere title 
to expenses. In this respect, there seems to 
be no difference between the case of a ransom 
of an enemy or a neutral. Id.; 2 Gall. 325. 

RANSOM BILL. A contract for pay¬ 
ment of ransom of a captured vessel, with 
stipulations of safe conduct if she pursue 
a certain course and arrive at a certain 
time. If found out of time or course, the 
safe conduct is void; Wheaton, Int. Law 
107. The payment cannot be enforced in 
England, during the war, by an action 
on the contract, but can in this country ; 
1 Kent 104, 105; 4 Wash. C. C. 141; 2 
Gall. 325. 

By the general maritime law ransoms 
are allowed and the master of a ship may 
bind the whole cargo as well as the ship, 
by his contract for ransom ; 8 C. Rob. 240. 
They were formerly prohibited in England, 
but now the queen in council may make 
rules for prohibiting or allowing them, 
under the act of 1864. 

Ransoms liave never been prohibited by 
the United States; 15 Johns. 9; nor by the 
other nations, except England; 1 Kent 112. 

A belligerent may deliver up neutral 
property on ransoms as well as enemy's 
property; per Story, J., in 2 Gall. 8§7, 
where the subject or ransom is discussed. 

A ransom strictly speaking is not a re¬ 


purchase of the captured property, it is 
rather a repurohase of the actual right of 
the captors at the time, be it what it mav, 
or, more properly, it is a relinquishment of 
all the interest or benefit which the captors 
might acquire or consummate in the prop¬ 
erty by the regular adjudications of a 
prize tribunal. There seems to be no legal 
difference between the case of a ransom of 
the property of an enemy and of a neutral, 
for if the property be neutral and yet there 
b9 probable cause of capture, or if the de¬ 
linquency be such that the penalty of con¬ 
fiscation might bs justly applied, there can 
be no intrinsic diffi ;ulty in supporting a 
contract by which the captors agree to 
waive their rights in consideration of a sum 
of money voluntarily paid or agreed to l>e 
paid by the capture l ; 3 Phil. Int. L. 645. 

In the absence of stipulation, if the ran¬ 
soms 1‘vessel be lost, the contract is still 
binding ; but usually there is a clause ex¬ 
cepting loss on the high seas, but not by 
stranding; 2 Halleck, Int. L., Baker’s 
ed. 331. 

RAPE (Lat. rapere. to snatch, to 
seize with violence). In Criminal Law. 
The carnal knowledge of a woman hy a 
man forcibly and unlawfully against ner 
will. Russ. Cr. L. 904. 

The statute of Westminster 2, c. 34, de¬ 
fines the crime to be where kk a man do 
ravish a woman, married, maid, or other, 
where she did not consent neither before nor 
after.*’ And this statute definition lias 
been adopted in several very recent cases. 
Addenda to 1 Den. Cr. Cos.; 1 Bell, Cr. 
Cas. 63, 71. 

Much difficulty has arisen in defining the 
meaning of carnal knowledge , and different 
opinions have been entertained,—some 
judges having supposed that penetration 
alone is sufficient, while others deemed 
emission an essential ingredient in the 
crime ; Hawk. PI. Cr. b. 1, c. 41, s. 3 ; 12 Co. 
37 ; 1 Hale, PL Cr. 638 ; 2 Chitty, Cr. Law 
810. Penetration is the act of inserting 
the penis into the female organs of gener¬ 
ation. 9 C. & P. 118. See 5 C. & P. 321; 
9 id. 31. It was once held that in order to 
commit the crime of rape it is requisite 
that the penetration should be such as to 
rupture the hymen ; 5 C. & P. 321. But 
this case has since been expressly over¬ 
ruled ; 2 Mood. Cr. Cas. 90 ; 9 C. & P. 752 ; 
Whart. Cr. L. 554. In the United States 
in modern times the better opinion seeins 
to be that both penetration and emission 
are not necessary ; 1 East, PL Cr. 439: 
Add. Pa. 143 ; 3 Greenl. Ev. § 410; 2 Bish. 
N. Cr. Law § 1131; 111 Ind. 279; 14 Neb. 
205; 1 Houst. Cr. Cas. 363 ; 25 Fla, 702; 
contra , 14 Ohio 222; but later cases in 
that state intimated that if the question 
were new, the decision would be the other 
way ; 22 Ohio St. 102, 541. See 05 N. C. 
406. Slight penetration lias been held to 
be sufficient; 76 Ga. G23. By statute in 
England carnal knowledge is completely 
proved by proof of penetration ; 9 Geo. IV. 
c. 31, § 18. Statutes to the same effect have 
been passed in some of the United States j 
but these statutes have been thought to be 
merely declaratory of the common law: 3 
Greenl. Ev. § 210. See, on this subject, 1 
Hale, PL Cr. 028; 1 East, PL Cr. 437; 1 
Chitty, Med. Jur. 886 ; 1 Russ. Cr. Law 860. 
It is to be remarked, also, that very slight 
evidence may be sufficient to induce a jury 
to believe there was emission; Add. Pa. 
143 ; 2 Const. 351 ; 1 Beck, Med. Jur. 140 ; 4 
Chitty, Bla. Com. 213, note 8. See J1801] 
2 Q. 6. 149. In Scotland, emission is net 
requisite; 1 Swint. 93. See Emission. 

By the term man in this definition is 
meant a male of the human species, of the 
age of fourteen years and upwards; for an 
infant under fourteen years is supposed by 
law incapable of committing thi9 offence: 
Whart. Cr. L. 551; 1 Hale. PL Cr. 681 ; 8 
C. A P. 738 ; Tayl. Ev. 127 ; 29 Fla. 5fi5. 
But this presumption has been held by 
some authorities not to be conclusive, but 
capable of removal by proof; 5 Lea 352. 
But not only can an infant under fourteen 
years, if of'sufficient mischievous discre¬ 
tion. hut even a woman may be guilty as 
principal in the second degree: 83 N.C. 005. 


And the husband of a woman mny be a 
principal in the second degree of a rare 
committed upon his wife: as, where ho 
held her while his servant committed the 
rape; 1 Har~r. St. Tr. 388. See 62 Mich. 
280; 2 Bish. N.Cr, L. § 1135. 

Drunkenness is no excuse for rape ; nor 
can it excuse or mitigate an assault with 
intent to commit a rape ; 68 Mo. 4J1. 

The knowledge of the woman’s person 
must be forcibly and against her will; ami 
if her consent has not been voluntarily and 
freely given (when she has the power to 
consent), the offence will be complete, nor 
will any subsequent acquiescence on hen- 
part do away the guilt of the ravisher. A 
consent obtained from a woman by actual 
violence, by duress or threats of murder, or 
by the administration of stupefying drugs, 
is not such a consent as w-ill shield the of¬ 
fender or turn Ills crime into adultery or 
fornication ; and if the connection took 
place when she was in a state of insensibil¬ 
ity from liquor, having been made drunk 
by the prisoner, though the liquor was 
given only for the purpose of exciting her, 
it is a rape ; 1 Den. Cr. Cas. 89 ; 1 C. & lv. 
746; 12 Cox, C. C. 311. Having carnal 
knowledge of a woman by a fraud which 
induces her to suppose it is her husband, 
does not amount to a rape ; 8 C. & P. 2(55, 
280. But it is otherwise by act of 18S5. Xu 
doubt the party would be liable in such a 
case for an assault. 

The injured party cannot condone the 
crime of raj>e by excusing or forgiving the 
guilty party ; 147 Mass. 423. 

It has been decided that if a physician 
professing to take steps to cure a woman 
of disease, induces her to submit to sexual 
intercourse with him, under the impression 
that it is a necessary portion of her medical 
treatment, this docs not amount to rape. 
To constitute rape there must be an actual 
resistance of the will on the part of the 
woman ; 19 L. J. M. C. 174 ; 1 Den. C. C. 
580; 12 Am. Rep. 283, n. ; s. c. 25 Mich. 
350 ; and it has been held that this must 
be shown beyond a reasonable doubt; 126 
Ind. 185. If it appear that the intercourse 
was effected without her consent, the crime 
of rape is proved, although no positive re¬ 
sistance by her is shown ; 85 Va. 638. 
Some authorities have held that the wo¬ 
man’s resistance is not sufficient to render 
the crime rape, if finally sho consent 
through fear, duress, or fraud. It must 
Appear that she showed the utmost reluc¬ 
tance and resistance ; 50 Wise. 418 ; s. c. 30 
Am. Rep. 856 ; 59 N. Y. 374. But this is 
not the general rule, the better opinion be¬ 
ing that a consent obtained by fear of per¬ 
sonal violence is no consent—and though a 
man puts no hand on a woman, yet if, by 
the array of physical force, he so over¬ 
powers her mind that she dares not resist, 
he is guilty of rapo ; 2 Bish. Cr. L. § 1123 : 
3G Am. Rep. 800, n. ; s. c. 50 Wise. 518. 
The offence of rapo is complete where 
prosecutrix is rendered unconscious in 
consequence of trie assault and violence ; 
39 Minn. 277, It has been said that con¬ 
sent during any part of the act will prevpnt 
its being rape ; 73 la. 532; 30 .Mien. 203; 
50 Wis. 518 ; but Mr. Bishop takes the very 
sensible view that after the offence has 
been completed by penetration no subse¬ 
quent consent is of any avail to relieve the 
man from the charge of rape; 2 Bish. N. 
Cr. L. § 1122. A written statement by the 
prosecutrix on a trial for rape cannot be 
used to contradict her where she admits 
making it, but testifies that she did so under 
compulsion and that it is false ; 130 Mo. 74. 

The matrimonial consent of the wife 
cannot be retracted ; and. therefore, her 
husband cannot be guilty of a rai>e on her, 
as his act is not unlawful. But, as already 
observed, he may be guilty as principal ia 
the second degree. 

As a child under ten years of age is in¬ 
capable in law to give her consent, it- fol¬ 
lows that the offence may be committed on 
such a child whether she consent or not. 
See stat. 18 Eliz. c. 7, s. 4. 

There is a recent trend in legislation in 
this country in the direction of raising the 
age of consent. TI 119 has resulted from a 
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v<>rv aotiv* agitation on the subject largely 
promote by the societies for the preven¬ 
tion of cruelty to children and persons who 
derote themselves especially to the pro¬ 
motion of social purity. In most of the 
states there are statutes* some of which arc 
extremely drastic. By recent legislation 
the age of consent is made in Virginia, 
WiMonsin, and Indiana, fourteen years; 
in Iowa, Texas, ami I>elsware, fifteen 
veers; Connecticut, Louisiana, Massa¬ 
chusetts, Michigan, Oregon, and South 
Dakota, sixteen years: and in Arizona, 
Colorado, Idaho, Missouri, Nebraska, New 
York, Utah, and Wyoming, it is eighteen 
years. In England, thirteen years, but it is 
a misdemeanor if between thirteen and six¬ 
teen. Ignorance of the woman’s age is no 
defence ; 117 Cal. 583 ; nor is the fact that 
she was large for her age and physically 
strong : 73 N. W. Rep. (la.) 344. 

It has been questioned whether rape was 
a felony at common law’, or was made one 
by a stAtute in the rei^n of Edward I. The 
benefit of clergy was first taken away by a 
statute of Elizabeth. By a statute of vic¬ 
toria, the offence is no longer punishable 
with death, but, at most, with transporta¬ 
tion for life ; previously to that statute, the 
capital punishment was almost invariably 
enforced. 

See. as to the possibility of committing a 
rape, and as to the signs which indicate it, 

1 Beck. Med. Jur. c. 13 ; Merlin, Rfpert. 
IToJ.; Biessv. Manuel Midico-Ligal. etc., 
149 ; Parent-thichatellet, Dc la Prostitution , 
etc.. c. 3, § 5 ; 9 C. & P. 752 ; 2 Pick. 380; 
13 S. & R. 69 ; 7 Conn. 54. See, generally, 
3 Bish. N. Cr. L. ch. xxxvi; McClain. Cr. 
L. ; 2 Witth. & Beck. 415-477; 33 Cent. 
Law J. 103: 80 Am. Dec. 361. 

In English Law. A division of a 
county similar to a hundred, but often¬ 
times containing in it more hundreds than 
one. 

RAPE OF THE FOREST. Trespass 

committed in a forest by violence. Cowell. 

RAPINE. In Criminal Law. The 
felonious taking of another man’s personal 
property, openly and by violence, against 
nis will. The civilians define rapine to be 
the taking with violence the movable 
property of another, with the fraudulent 
intent to appropriate it to one's own use. 
Le$. El. Dr. Rom. § 1071. 

RAPPORT A SUCCESSION (Fr. ; 
similar to hotchpot). In Louisiana. The 
reunion to the mass of the succession of 
the things given by the deceased ancestor 
to his heir; in order that the whole may be 
divided among the co-heirs. 

The obligation to make the rapport has 
a triple foundation. First, it is to be pre¬ 
sumed that the deceased intended, in mak¬ 
ing an advancement, to give only a portion 
of the inheritance. Second , it establishes 
the equality of a division, at least, with re¬ 
gard to the children of the same parent,, 
who all have an equal right to the succes¬ 
sion. Third , it preserves in families that 
harmony which is always disturbed by un¬ 
just favors to one who has only an equal 
right. Dalloz. Diet. See Advancement ; 
Collation ; Hotchpot. 

RASCAL. An opprobious term, ap- 

5 lied to persons of baa character. The law 
oes not presume that a damage has arisen 
because the defendant has been called a 
rascal, and therefore no general dama ges 
can be recovered for it; if the party has 
received special damages in consequence 
of being so called, he can recover a recom¬ 
pense to indemnify him for his loss. 

RASTXRE. The scratching or scraping 
a writing, so as to prevent some part of it 
from being read. The word writing here 
is intended to include printing. 


RATABLE ESTATE. Within the 
meaning of a tax law, taxable estate. 55 

Vt. 545. 

RATABLE PROPERTY. Property 
in it* quality and nature capable of being 
rated, i. e. appraised, assessed. 10 B. & 
S. 823 ; 18 R. f. 240. 


RATAM REM HABERE (UU. 

In the oivil law. To hold a thing ratified ; 
to ratify or confirm it. 

RATE. A public valuation or assess¬ 
ment of every man's estate ; or the ascer¬ 
taining how much tax every one shall pay. 
See Pow. Mortg. ; 1 Hopk. Ch. 87. See 
Through Route. 

RATE-BREAKING FOINTB. Sec 

Through Route. 

RATE OF EXCHANGE. In Com¬ 
mercial Law. The price at which a bill 
drawn in one country upon another may 
be sold in the former. 

RATES. The power of the legislature 
to regulate rates or cliarges of corporation 
is treated under Impairing the Obliga¬ 
tion op Contracts. The case of Smyth 
v. Ames, 169 U. S. 466, has since de¬ 
cided : While rates for the transportation 
of persons and property within a state 
are primarily for the determination of 
the state, the question whether they are 
made so unreasonably low as to deprive the 
carrier of its property without just com¬ 
pensation cannot be so determined by the 
legislature of the state that the matter 
cannot become the subject of judicial in¬ 
quiry. The reasonableness of rates pre¬ 
scribed by a state must be determined 
without reference to the interstate busi¬ 
ness done by the company. A railroad 19 
a public highway and is therefore subject 
to governmental control. It may not fix 
its rates with a view solely to its own inter¬ 
ests, but the rights of the public will be 
ignored if rates arc imposed without refer¬ 
ence to the fair value of the property, and, 
in order simply that the company may 
meet operating expenses, pay its interest 
and declare a dividend : but where a com¬ 
pany has bonded its property in excess of 
its fair value or if its capitalization is 
largely fictitious, it may not impose on the 
public the burden of such increased rates 
as may be required to realize profits there¬ 
on, and the apparent value of the property 
as represented by it9 securities is not alone 
to be considered on the question of reason¬ 
able rates. It must be held to have ac¬ 
cepted its rights and franchises subject to 
the condition that the government may 
protect the people against unreasonable 
charges. 

The basis of all calculations as to the 
reasonableness of rates must be the fair 
value of the property used by it, and this 
includes the original cost of construction, 
probable earning capacity of the property 
under particular rights prescribed by the 
statute, and the sum required to meet oper¬ 
ating expenses. All these items are to he 
piven such weight as may be just and right 
in each case. The company is entitled to 
ask a fair return upon the value of its 
property and the public is entitled to de¬ 
mand that no more be exacted than the 
services rendered are reasonably worth. 
Neither market nor par value of stock is a 
criterion of value, but the owner is entitled 
to any appreciation above the original cost; 
82 Fed. Rep. 850. 

Stockholders are not the only persons to 
be considered ; if the establishment of new 
lines of transportation should cause a di¬ 
munition in the tolls collected, that, in it¬ 
self, is not a sufficient reason why the cor¬ 
poration maintaining the road should be 
allowed to maintain rates that would be 
unjust to those who use its property. It 
is not necessary that all corporationsexact¬ 
ing tolls should be placed upon the same 
footing as regards rates; 164 U. S. 578. 

The doctrine of state control over rates 
has been applied as follows :—To Bridges; 
0 Fed.Rep. 190. See 154U.S.204. Ferries; 
24 N. J. L. 718, where the charter sub¬ 
jected the ferry company to such regula¬ 
tions as might be fixed by law. Boom 
Companies; 150 Pa. 475 *, 50 Fed. Rep. 902. 
See 44 Mich. 408. Oas Companies; 5 Ohio 
C. C. 559 (natural gas); 84 Ohio St. 572. 
See 27 Am. L. Reg. 286. J Mills for Grind¬ 
ing ; 86 Me. 102; 40 W. Va. 460. Railroads; 
94 U. 8. 155, 180 : 148 U. S. 389; 02 la. 812; 


23 Neb. 818 : 15 Coin. 601 ; 64 Fed. Rep. 165 
(where the company was incorporated by 
an act of congress). Railways, Street.; 38 
Neb. 807 (by ordinance) ; 111 N. Y. 182. 
Stock Ktmf*. See 82 Fed. Rep. 850. Tele¬ 
graphs ; 116 N. C. 211. Telephones ; 105 Ind. 
250; 118 Ind. 194,598. See 96 Mo. 633. 
Water; 110 U.S. 847 (a California case 
under the constitution). Warehouses; for 

? ;rain, etc., requiring them to keep insured 
or the benefit of its owner of grain stores ; 
158 U. 8. 391. This power cannot be 
delegated to private persons or corpora¬ 
tions ; 160 Mass. 62 ; 100 Mich. 350. An act 
fixing minimum rates for railroad freight 
and passenger fares docs not apply to the 
ttaimportation of messengers ana freight of 
express companies; 6 Fed. Rep. 426. An 
act requiring a railroad company to sell 
one thousand mile books for twenty dollars 
and to accept for fare such books issued by 
other companies, was held unconstitutional, 
because it attempted to compel one com¬ 
pany to carry passengers on the credit of 
another company ; 100 Mass. 62. 

An act of Illinois making it a penal of¬ 
fence for a railroad company within that 
state to charge or receive for transporting 
passengers or freight of the same class the 
same or a greater aum for any distance 
than it does for a longer distance, is uncon¬ 
stitutional. A state statute intended to 
regulate or to tax or to impose any other 
restriction upon the transmission of per¬ 
sons or property or telegraph messages 
from one state to another is not within 
that class of legislation which the states 
may enact in the absence of legislation by 
congress, and such statutes are void even 
as to that part of such transmission as may 
be within the state ; 118 U. S. 557. 

The authority of a city under a street 
railway charter to fix the rates of fare 
thereon is exhausted by fixing such rates 
ill an ordinance granting it the use of the 
streets ; 83 Fed. Rep. 89. See Railroad. 

A statute fixing the rate of compensa¬ 
tion to be paid for labor or service per¬ 
forms 1 on public works is not unconstitu¬ 
tional ; 142 N. Y. 101 ; nor is an act of con¬ 
gress making it a misdemeanor for a pen¬ 
sion agent to charge more than ten dollars 
on a pension claim ; 157 U. S. 160. 

The interstate commerce commission ( q. 
V.) cannot fix rates ; 168 U. S. 144. 

As to discrimination in rates, see Dls- 
CRIMINATION ; INTERSTATE COMMERCE COM¬ 
MISSION ; Facilities.Interstate Commerce 
Act 

See 33 L. R. A. 177, a full note on rates ; 
79 Fed. Rep. 665 ; Butterworth, Max. Rates, 
as to the English practioes; Railroads. 

RATIFICATION. An agreement to 
adopt an act performed by another for 
us. 

Express ratifications are those made in 
express and direct terms of assent. Im¬ 
plied ratifications are such as the law pre¬ 
sumes from the acts of the principal; as, if 
Peter buy goods for James, and the latter, 
knowing the fact, receive them and apply 
them to his own use. 

Ratification of a contract implies an ex¬ 
isting person on whose behalf the contract 
might nave been made at the time. There 
cannot, in law, be a ratification of a con¬ 
tract which could not have been made 
binding on the ratifier at the time it waa 
made, because the ratifier was not then in 
existence. 48 Minn. 319. 

By ratifying a contract a man adopts the 
agency altogether, as well what is detri¬ 
mental as what is for his lienefit; 2 Stra. 
859 ; 6 East 164 ; 16 Mart. La. 105; 1 Yes. 
509; Story, Ag. § 250; 9 B. <fe C. 59; 24 Neb. 
653 ; 34 id. 110; 31 U. S. App. 340. See 150 
U. S. 128. 

A ratification, to be efficacious, must be 
made by a party who had power to do the 
act in the first place, and it must be made 
with knowledge of the material facta; 152 
U. S. 346. 

Where there has been actual and positive 
fraud, or the adverse party has acted mala 
fide, there can be no such thing as a con¬ 
firmation ; 8 W. &, S. 36. The ratification 
of the signing of a bond by an obligor 
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whose signature has been forged, does not 
render him liable thereon, there being no 
new consideration ; G7 Pa. 391 ; 8. C. 5 Am. 
Rep. 445, n.: 33 Ohio St. 405; 8. c. 31 Am. 
Rep. 543, n. But if a contract be merely 
against conscience, then if a party, being 
fully informed of all the circumstances of 
it and objections to it, voluntarily confirms 
it, hi9 ratification will stand ; 67 Pa. 217 ; 
62 111. 483 ; s. C. 14 Am. Rep. 106. When a 
claim is founded upon an act done without 
the claimant’s knowledge and authority, by 
a person claiming to act as his agent, the 
bringing of an action by him based upon 
that act is a ratification of it; 155 U. S. 13. 
A forged note cannot be ratified ; L. R. 6 
Ex. 49 ; 92 Pa. 447; hut see 4 Allen 447. 

A party from whom a contract has been 
wrung by duress must disclaim it on the 
recovery of freedom, subsequent recog¬ 
nition is the equivalent of ratification ; 23 
Misc. Rep. 173. 

Ratification will, in general, relieve the 
agent from all responsibility on the con¬ 
tract, when he would otherwise have been 
liable ; 2 Br. & B. 452. See 16 Mass. 461 ; 8 
Wend. 494. See ASSENT; Ay iiffe, Pand. *386; 
18Viner, Abr. 156; Story, Ag. 239. See, 
generally, 25 Am. Law Rev. 14 ; Agency. 

A principal having the right to disaf¬ 
firm acts of an agent must do it promptly, 
and if not done within a reasonable time 
ratification will be presumed ; 120 U. S. 
256. The principle of ratification by 
laches or delay is applicable to a muni¬ 
cipal corporation, such as a county ; 139 
U. S. 684. 

An infant is not, in general, liable on 
his contracts; but if, after coming of age, 
he ratify the contract by an actual or ex¬ 
press declaration, he will be bound to per¬ 
form it, as if it had been made after he 
attained full age. The ratification must 
be voluntary, deliberate, and intelligent, 
and the party must know that without it 
he woula not be hound ; 8 Pa. 428; see 12 
Conn. 551; 10 Mass. 137; 4 Wend. 403 ; 
and now in England must be in writing. 
But a confirmation or ratification of a 
contract may be implied from acts of the 
infant after he becomes of age, as, by 
enjoying or claiming a benefit under a 
contract he might have wholly rescinded ; 
1 Pick. 221 ; and an infaut partner will be 
liable for the contracts of the firm, or at 
least such as were known to him, if he, 
after becoming of age, confirm the con¬ 
tract of partnership hy transacting busi¬ 
ness of the firm, receiving profits, and the 
like; 2 Hill S. C. 479; 1 J. B. Moore 289; 
83 S. C. 285. 

Where an infant, during his minority, 
has made a deed or mortgage, his mere 
failure to disaffirm the conveyance on com¬ 
ing of age. without some positive and clear 
act of affirmation, will not amount to a 
ratification ; 86 Ala. 442 ; 86 Ky..672. See 
Infant. 

A board of directors may ratify and 
authorize the execution of a promissory 
note by the secretary of the corporation 
for money borrowed; 12 U. S. App. 699. 

When a contract is not ultra vires a 
corporation may ratify it though made 
witnout proper authority by its agents ; 6 
U. S. App. 26. 

RATIFICATION OF TREATIES. 
See Treaty. 

RATIHABITION. Confirmation ; ap¬ 
probation of a contract; ratification. 

RATIO (l4*t.). A reason; a cause; 
a reckoning of an account. 

RATIO LEOIS (Lat). The reason 
or occasion of a law ; the occasion of making 

a law. 

RATION ABIU PARTE BONO- 
RUM. See Dr Ration abilh Parte 
Bono&um. 

RATIONABTLTBUS DIVI8IS, 

WRIT DE. See Dk Ration am bus 
Devises. 

RATIONAL DOUBT. The “ra¬ 
tions] doubt” which should result in acquit¬ 
tal, is a doubt as to all or any one of the 


constituent elements essential to legal 
responsibility or punishable guilt; and, unless 
they all concur, acquittal is the legal conse¬ 
quence. 1 Duval (Ky.) 228. 

RATIONS TENURJE. By reason 
of tenure. 

RATTENING. The offence on the 
part of members of a trades union, of caus¬ 
ing the tools, clothes, or other property of 
a workman to be taken away or hidden, 
in order to compel him to join the union 
or cease working. 88 A 89 Viet. c. 80. 

RAVINE. A long, deep, and narrow 
hollow, worn by a stream or torrent of 
water ; a long, deep, and narrow hollow 
or pass through the mountains. 86 la. 60. 

RAVISHED. In Pleading. A tech¬ 
nical word necessary in an indictment for 
rape. 

No other word or circumlocution will 
answer. The defendant should be charged 
with having “ feloniously ravished ” the 
prosecutrix, or woman, mentioned in the 
indictment; Bac. Abr. Indictment (Q 1) ; 
Com. Dig. Indictment (Q 6); Hawk. PI. 
Cr. 2, c. 25, s. 20; Cro. Car. 37 ; Co. Litt. 
184, n. p; Co. 2d Inst. 180 ; 1 East, PI. Cr. 
447. Tne words “feloniously did ravish 
and carnally know*’ imply that the act 
was done forcibly and against the will of 
the woman; 12 S. Sc R. 70. See 3 Chitty, 
Cr. L. 812. 

RAVISHMENT. In Criminal Law. 
An unlawful taking of a woman, or of an 
heir in ward. Rape, which see. 

RAVISHMENT OF WARD. In 
English Law. The marriage of an in¬ 
fant ward without the consent of the guar¬ 
dian. It is punishable by statute West¬ 
minster 2, c. 35. 

READING. The act of pronouncing 
aloud, or of acquiring by actual inspection, 
a knowledge of the contents of a writing 
or of a printed document. 

In order to enable a party to a contract, 
or a devisor, to know what a paper con¬ 
tains, it must be read, cither by the party 
himself or by some other persons to him. 
When a person signs or executes a paper, 
it will be presumed that it has been read 
to him ; 14 Pa. 496 ; 82 id. 203 ; see 82 Ala. 
496; 117 U. S. 532; but this presumption 
may be rebutted. 

In the case of a blind testator, if it can 
be proved that the will was not read to 
him, it cannot be sustained ; 3 Wash. C. C. 
580. But when the testator was blind and 
there are any ciroumstances giving reason¬ 
able ground for suspicion of fraud or im¬ 
position, the burden is on those who support 
the will to show that it was read to him; 1 
Houst. 44. 

Where one who cannot read or write is 
disqualified for jury service, the words 
mean that he must be able to do so in the 
English language, and that he is able to 
read and write in German will not remove 
the objection ; 12 Tex. App. 167. 

READY. Prepared. The words, “I 
will be ready to,” are held to imply a cove¬ 
nant. 1 Rule, Abr. 519, pi. 8. 

READY MONEY. A bequest of 
ready money includes cash at the banker’s, 
whether balance on current account, or a 
deposit, or withdrawable after notice ; 13 
L. J. Ch. 385 ; 27 id. 797 ; but not unre¬ 
ceived dividends on stock ; 18 L. J. Ch. 401 ; 
nor money in the hands of a sales-master ; 
9 Ir. Eq. Rep. 898; but it has been held 
that a debt would pass under a bequest of 
ready money. 28 L. J. Ch. 490. 

BEADY AND WILLING. Implies 
capacity to act as well as disposition. 11 
L. J. Ex. 322. See 5 Bing. N. C. 399. 

REAL. At Common Law. A term 
which is applied to land in its most en¬ 
larged signification. Real security , there¬ 
fore, means the security of mortgages or 
other incumbrances affecting lands. 2 Atk. 
800 ; 6. C. 2 Ves. Sen. 547. 

In Civil Law. That which relates to a 


thing, whether it be movable or immov¬ 
able, lands or goods : thus, a real injury is 
one which is done to a thing, as a trespass 
to property, whether it be real or personal 
in the common-law sense. A real statute 
is one which relates to a thing, in contra¬ 
distinction to such as relate to a person. 

REAL ACTION, in Practice. In 
the Civil Law. One by which a person 
seeks to recover his property which is in 
the possession of another. Dig. 50. 10. 16. 
It Ls to be brought against the person who 
has possession. 

At the Common Law. One brought for 
the specific recovery of lands, tenements, 
or hereditaments. Stephen, PI. 3. 

They are droitural when they are based 
upon the right of property, ana possessor# 
when based upon the right of possession. 
They are either writs of right; writs of 
entry upon disseisin (which lie in the per, 
the per et cui, or the post), intrusion, or 
alienation ; writs ancestral possessory, as 
mort d’ancestor, aiel, besaiel, cossinage, or 
nuper obiit. Corny ns, Dig. Actions (D2). 

These actions were always local, and 
were to be brought in the country where 
the land lay; Bracton 189, 414. They are 
now pretty generally laid aside in prac¬ 
tice, upon account oi the great nicety re¬ 
quired in their management, and the in¬ 
convenient length of their process,—a 
much more expeditious method of trying 
titles being since introduced by other ac¬ 
tions, personal and mixed. See Stearns ; 
Booth, Real Act.: Bac, Abr. Actions ; Com. 
Dig. Actions; 3 Bla. Com. 118 ; Action. 

REAL ASSETS. See Assets. 

REAL BURDEN. In Scotch Law. 
Where a right to land is expressly granted 
under the burden of a specific sum, which 
is declared a burden on the lands them¬ 
selves, or where the right is declared null 
if the sum be not paid, and where the 
amount of the sum and the name of the 
creditor in it can be discovered from the 
records, the burden is said to be real. 
Bell, Diet. 

REAL CHATTELS. See Chattel. 

REAL CONTRACT. At Common 
Law. A contract respecting real property. 
3 Rep. 22 a. 

In Civil Law. Those contracts which 
require the interposition of a thing (res) 
as the subject of them. See Contract. 

REAL COVENANT. A covenant 
whereby a man binds himself to pass a 
real thing, as lands or tenements; as, a 
covenant to levy a fine, etc. Shepp. 
Touchst. 101 ; Fitzh. N. B. 145; Co. Litt. 
384 6. 

A covenant, the obligation of which is 
so connected with the realty that he who 
lias the latter is either entitled to the ben¬ 
efit of or liable to perform the other. 2 
Bla. Com, 304, Coleridge’s note; Stearns, 
Real Act. 134 ; 4 Kent 472. 

A covenant by which the covenantor 
binds his heirs. 2 Bla. Com. 804. 

Those by which a single covenantor un¬ 
dertakes the performance of the covenant. 
It frequently happens that each one of 
several covenantors binds himself to per¬ 
form singly the whole undertaking. The 
words commonly used for this purpose are 
“severally,” “each of us.” Still more 
commonly the undertaking is both joint 
and several. 

It is the nature of the interest, and not 
the form of the covenant, which deter¬ 
mines its character in this respect; 16 
How. 580; 1 Gray 876. 

Very considerable confusion exists 
among the authorities in the use of the 
term real covenants. The definition of 
Blacks lone which determines the charac¬ 
ter of covenants from the insertion or non¬ 
insertion of the word “heir” by the cov¬ 
enantor, is pretty generally rejected. Of 
the other definitions, that which makes a 
real covenant an obligation to pass realty 
is the most ancient. I he second definition 
is that now ordinarily understood when 
the term “real covenant” is employed. 
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The benefit of such covenants will always 
run with the land and can be enforced by 
anv vendee. no matter how remote. The 
burden, however, will not run with the 
land so as to be cabbie of enforcement 
unless thci*e be privity either of contract or 
estate between the plaintiff and the de¬ 
fendant ; Spencer's Case. 1 Sin. L. C. 115. 
These covenants are of various kinds. 
Some are used in lieu of the ancient war¬ 
ranty. Of these the most common are 
covenants of warranty, both general and 
special, covenants of seisin, that the vend¬ 
or has a good right to convey, for quiet 
enjoyment, for freedon from ineum- 
branoes.and for further assurance. Wms. 
R. P. 447. In regard to all these, it may 
be said that in England the right of action 
pusses to and vests in the paity in whose 
time the substantial breach occurs, and 
who ultimately sustains injury: Rawle, 
Cov. 324. In the United States, however, 
the covenants for seisin, for right to con¬ 
vey and against incumbrances are usually 
construed to be broken os soon as made 
and cannot enure to the advantage of sub¬ 
sequent grantees. Covenants of warranty 
and for quiet enjoyment are, however, 
prospective, and no breach occurs until 
eviction, actual or constructive ; id. 313. 
See Covenant, and the various titles there¬ 
under. 

Other real covenants now in use are as 
follows : either to preserve the inheritance , 
as to keep in repair ; 9 B. & C. 505 ; 17 
Wend. 148; 1 Dali. 210; 6 Yerg. 512; 0 Vt. 
270; 88 E. L. & E. 462; to keep buildings 
insured, and reinstate them if hurned ; 5 
B. A Aid. 1; 0 Gill & J. 372 ; to continue 
the relation of landlord and tenant, as to 
pay rent; 1 Dougl. 183; 2 Rawle 159; 1 
Wash. C. C. 375; to do’suit to the lessor’s 
mill; 5 Co. 18; 1 B. A C. 410; to grind 
the tenant’s corn; 2 Yeates 74; for the 
renewal of leases ; Moore 159 : or to protect 
the tenant in his enjoyment of the premises, 
as to warrant and defend, never to claim 
or assert title; 7 Me. 97 ; 3 Mete. 121 ; to 
release suit and service : Co. Litt. 384 b ; 
to produce title-deeds in defence of the 
grantee’s title; Dig. tit. xx.iii. c. 27, £ 99; 
IS. A S.449 ; to supply water to the prem¬ 
ises ; 4 B. A Aid. 266; to draw^ water 
off from a mill-pond; 19 Pick. 440; not 
to establish another mill on the same 
stream ; 17 Wend. 130 ; not to erect build¬ 
ings on adjacent land ; 4 Paige, Ch. 510; 
to use the land in a specified manner; 13 
Sim. 228; generally to create or preserve 
easements for ♦h« benefit of tne land 
granted! 4 K D. Sm. 122 ; 1 Bradf. 40. 
Bee 2 Greenl. Ev. § 240; 2 Waahb. R. P. 
648; Spencer’s Case, 1 Sm. L. C. 115. 

BEAL EFFECTS. Real property. 1 
Cowp. 307. See Effects ; Real Property. 

BEAL ESTATE. Landed property. 
See Land; R*at, Property. 

Under a statute requiring the court order¬ 
ing a sale of trust lands, and retaining control 
of the fund realized by the sale, until the 
same is invested in “real estate” includes 
“real estate” outside the State. 134 Ky. 
146, 119 S. W. 756. 

“Real estate” means interest in land other 
than a chattel interest. 116 S. W. 244. 

The words 'Veal estate and land” in a 
statute mean lands, tenements, and heredita¬ 
ments, and all right thereto and interests 
therein other than a chattel interest. 14 
Bush (Ky.) 1, 79 Ky. 252. 

The words “real estate” or “land” shall 
be construed to mean lands, tenements and 
hereditaments and all rights thereto and 
interests therein, other than a chattel inter¬ 
est ; and the words “personal estate” shall 
include chattels, real and other estate, Buch 
as, upon the death of the owner intestate, 
would devolve upon his personal representa¬ 
tive. Section 458, Kentucky Statutes. 

BEAL ESTATE BROKER. One 
who engages in the purchase and sale of 
real estate as a business, and holds him¬ 
self out to the public in that character 
and capacity. 26 Pa. 138. 

BEAL EVIDENCE. Evidence of 


wliioh any objeot belonging to the class 
of <kings is the source, persons also being 
Included in respect of suoh properties as 
belong to them in common with things. 
This sort of evidenoe may be either im¬ 
mediate, where the thing comes under the 
oognizanoe of our senses; or reported, 
where its existence is related to us by 
others. Chamb. Best, Ey. 10. 

It is sometimes direef, e.g. when the ottenec 
is committed in fori conspectu; but it is most 
usually circumstantial or indirect A coro¬ 
ner’s inquest must be held super visum 
eorporta; and in all charges of murder, the 
■corpus delicti is proved by production of the 
dead body—two illustrations of direct real 
evidence of the fact of a crime having been 
committed. But who the criminal waa, is 
dependent upon (in general) circumstantial 
evidence, the inferences from which are 
usually not necessary, but probable only, 
and the degree of probability may vary in 
ever so many degrees, one physical coinci¬ 
dence being sometimes sufficient in itself. 
But more often circumstantial real evidence 
is open to innumerable infirmative hypothe¬ 
ses, that may either weaken it or explain it 
altogether away. R. A L. Diet. ; Best Ev., 
5th ed., 277-295. 

BEAL INJURY. An injury arising 
from an unlawful act, as distinguished from 
a verbal injury which was done by words. 

BEAL LAW. At Common Law. 

A popular term used to denote such parts 
of the system of common law as concern 
or relate to real property. 

In Civil Law. A law which relates 
to specific property, whether movable or 
immovable. 

If real law in any given case relate to 
immovable property, it is limited in its 
operation to the. territory within which 
that property is situate, real estate being, 
both oy the common and continental laws, 
subject exclusively to the laws of the gov¬ 
ernment within whose territory it is situ¬ 
ate ; Story, Confl. L. 426. See Lex Rei 
SlTJE. 

BEAL PARTY IN INTEREST. A 

shipper, having assigned his rights to an¬ 
other, is not the “real party in interest,” 
and cannot prosecute an appeal in his name 
alone from a judgment dismissing the peti¬ 
tion, where he sued for the benefit of the 
assignee, alleging that the assignee was 
entitled to any judgment that was rendered 
in the action, and the assignee did not appeal. 
Civil Code of Kentucky 5 fi 18, 19, 21; 146 
Ky. 514, 142 S. W. 1037. 

BEAL PROPERTY. Land, and gen¬ 
erally whatever is erected or growing 
upon or affixed to land. 9 Day 374; 37 
Minn. 4 ; also rights issuing out of, an¬ 
nexed to, and exercisable within or about 
the same. Annexations made by a stranger 
to the soil of another without his consent 
become the property of the owner of the 
soil; Britton, bk. 2, oh. 2, sec. 6, p. 856 ; 2 
Kent 834; 15 Ill. 397; 16 Mass. 449; 105 
id. 414; 82 Fed. Rep. 857. When annexa¬ 
tions are made bv the owner of the soil 
with the materials of another, so long as 
the identity of the original materials can 
be proved, the right or the original owner 
is not lost; 25 Vt. 620 ; 57 N. H. 514. Such 
ropertv has the quality of passing on the 
eath or the owner to the heir and not the 
executor. It may oither be corporeal or 
incorporeal. See Will. Real P. 12. 

In respect to property, real and per¬ 
sonal correspond very nearly with immov¬ 
ables and movables of the civil law. By 
the latter “ biens ” is a general term for 
property; and these are classified into 
movable and immovable, and the latter 
are subdivided into corporeal and inoorpo- 
real. Guyot, Rupert. Biens. 

By immovables the civil law intended 
property which could not be removed at 
all, or not without destroying the same, 
together with such movables as are fixed 
to the freehold, or have been so fixed and 
are intended to be again united with it, 
although at the time severed therefrom. 
Taylor, Civ. L. 475. 


Real property inoludes also some things 
not strictly laud or rights exercised or en¬ 
gaged in reference thereto—such are offices 
ana dignities, which are so classed because 
in ancient limes such titles were annexed 
to the ownership of various lands; Wms. 
R. P. 8. Corodies and annuities are also 
sometimes classed as real property. Shares 
of stock in railway and canal companies 
are in England real property unless made 
personalty by act or parliament. In the 
United States the better opinion is that they 
are personalty independent of statutory 
enactment; Ang. A A. Corp. § 557; 2 
Kent 340, n. Some interests in lands are 
regarded as personal property, and are 
governed by the rules relating thereto— 
such are terms of years of lands. Such in¬ 
terests are known as chattels real ; 2 BLa. 
Com. 386. 

Though the term real, as applied to prop¬ 
erty, in distinction from personal , is now 
so familiar, it is one of a somewhat recent 
introduction. While the feudal law pre¬ 
vailed, the terms in use in its stead were 
lands, tenements, or hereditaments. These 
acquired the epithet of real from the 
nature of the remedy applied by law for 
the recovery of them, as distinguished from 
that provided in case of injuries, contracts 
broken, and the like. In the one case the 
claimant or demandant recovered the real 
thing sued for,—the land itself,—while, 
ordinarily, in the other he could only re¬ 
cover recompense in the form of pecuniary 
damages. 

The term, it is Baid, as a means of desig¬ 
nation, did not come into general use until 
after the feudal system had lost its hold, 
nor till even as late as the commencement 
of the seventeenth century. One of the 
earliest cases in which the courts applied 
the distinctive terms of real and personal to 
estates, without any words of explanation, 
is said to have been that of Windv. Jekyl, 
1 P. Wms. 575; Wms. R. P. 66. 

Corporeal hereditaments comprise land 
and whatever is erected or growing upon 
or affixed thereto, including whatever iB 
beneath or above the surface, “ usque ad 
or cum ” as well as “ usque ad ccelum 2 
Bla. Com. 17-19 ; Co. Litt. 4 a. Houses, 
trees, growing crops, and other articles 
fixed to the soil, though usually classed as 
realty, may under certain circumstances 
and for certain purposes acquire the 
character of personalty. Thus if one erect 
a building on the land of another with the 
latter’s consent, it is the personal estate of 
the builder and may be levied on by his 
creditors as such ; 6 N. H. 555 ; 6 Me. 452 ; 

8 Pick. 402 ; 55 Minn. 211 ; 39 id. 479 ; see 
159 U. S. 483 ; but if he fail to remove it 
within a reasonable time after being 
ejected from the land, it becomes a part 
of the realty; 57 Minn. 104. If it is sold to 
the owner of the soil, it becomes real prop¬ 
erty ; 80 Me. 542. So if a nurseryman 
plant trees upon land leased for the pur¬ 
pose of growing them for the market, the 
trees are deemed personalty ; 1 Met. 27; 4 
Taunt. 316, So where the owner of land 
sells growing trees (not in a nursery to be 
cut by the vendee), they will be deemed to 
pass as personalty where the contract gives 
no right to the vendee to allow them to 
remain upon the land ; 4 Mete. Mass. 580 ; 

9 B. & C. 501. But where there is an under¬ 
standing, express or implied, that the trees 
may rem tin upon the land and be cut at 
the pleasure of the vendee, then the prop¬ 
erty in the trees is deemed real; 4 Mass. 
266; 7N. H. 522. So crops, while growing, 
planted bv the owner of the land, are a part 
of the real estate ; but if sold by him when 
fit for harvesting, they become personalty ; 
5 B. & C. 829; and a sale of such crops, 
though not fit for harvest, has been held 

S xid as personalty; 4 M. & W. 343; 2 
ana 203; 2 Rawle 161. See 39 Ill. App. 
404. A rose-bush in a yard will pass by a 
deed of the realty; 19 N. Y. S. 381, See 
Emblements ; Mines and Mining. 

There are a large number of articles 
known as fixtures, which, though origi¬ 
nally wholly movable and personal in their 
nature, have acquired, by having been af¬ 
fixed to real estate or applied to use in 
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connection with it, the character of realty. 
3uch articles pass from the vendor to the 
vendee of the Land as realty ; 3 Kent 845 ; 
2 8m. L. C. 228 ; 20 Wend. 636; even 
though they may be at the time tempo¬ 
rarily disconnected. See Fixtures. 

The intention of the parties immediately 
concerned, who have agreed that property 
annexed to the soil shall retain its char¬ 
acter as personalty, will prevail except 
as against innocent purchasers without 
notice, unless the property be of such a 
nature that it necessarily becomes incorpo¬ 
rated into and a part of the realty by the act 
and manner of annexation ; 117 Ind. 176. 

Manure made upon a farm in the usual 
manner for consumption of its products 
would be a part of the real estate ; while 
if made from products purchased and 
brought on to the land by tne tenant, as in 
o&se of a livery-stable, it would be personal; 
21 Pick. 367 ; 3 N. H. 503 ; 6 Me. 222; 2 N. 
Chi pm. 115; 11 Conn. 525; 15 Wend. 168; 
80 N. H. 558. See Manure ; Fixtures. 

Equity will, in many instances, for the 
sake of enforcing and preserving the rights 
of parties interested, regard realty as con¬ 
verted into personalty and personalty as 
converted into realty, although no such 
change may actually have taken place. 
So where realty is devised by a testator to 
his executors with imperative directions 
to sell, the devolution of the property, even 
before actual conversion, will be controlled 
by the rules relating to personalty ; 1 Bro. 
C. C. 497 : 3 Wheat. 563 ; 72 Pa. 417. So 
where mon n y is directed to belaid out in 
lands, it will be deemed realty for por¬ 
oses of descent even before the purchase ; 
Bro. C. C. 503. But such direction must 
be imperative, otherwise no such result 
ensues; 3 Atk. 255; L. R. 7 Eq. 226; 10 
Pa. 131. So realty owned by a partner¬ 
ship will be deemed personalty for the 
urposes of the partnership; 3 Kent 39 ; 
1 Pa. 377; 1 Black 346 ; 7 Conn. 11. And 
the moment a corporation has exercised its. 
right to condemn land, conversion takes 
place, in Pennsylvania. See Partnership ; 
Conversion ; Incorporeal Heredita¬ 
ments ; Land Transfer ; Registration. 


REAR. The word has been held not 
necessarily to mean directly behind. 109 
Mass. 82. 

REASON. That power by which we 
distinguish truth from falsehood and right 
from wrong, and by which we are enabled 
to combine means for the attainment of 
particular ends. Encyclopedic; Shelf. 
Lun. Introd. xxvi. Ratio injure cequitas 
Integra. 

A man deprived of reason is not, in many 
cases, criminally responsible for his acts, 
nor can he enter into any contract. 

Reason is called the soul of the law ; for 
when the reason ceases the law itself ceases. 
Co. Litt. 97. 183: 1 Bis. Com. 70: 7 Toul- 
lier, n. 566 ; Maxims, Cessante ratione, etc. 

REASONABLE. Conformable or 
agreeable to reason ; just; rational. 

An award must be reasonable; for if it 
be of things nugatory in themselves, and 
offering no advantage to either of the par¬ 
ties, it cannot be enforced ; 8 Bouvier, 
Inst. n. 2096. See Award. 

REASONABLE ACT. This term sig¬ 
nifies such an act as the law requires. 
When an act is unnecessary, a party will 
not be required to perform it as a reason¬ 
able act; 9 Price 43 ; Yelv. 44 ; Platt, Cov. 
342, 157. 

REASONABLE CARE. That care 
and foresight which men of ordinary pru¬ 
dence are accustomed to employ. 6 Duer 
646. It is synonymous with ordinary care ; 
3 S. Dak. 93 ; see 42 Mo. 95 ; or due care ; 
10 Alien 532. See Care ; Due Care ; Neg¬ 
ligence ; Ordinary Care. 

Care exercised in proportion to the danger 
of doing harm to others. Anderson ; 54 
Conn. 172. A relative term, with no fixed 
meaning. The caution which persons of 
ordinary prudence would exercise in any 
given case is “reasonable care” in law. That 
care which under some circumstances would 
be reasonable care might under other cir¬ 
cumstances be gross negligence. Id.; 34 
Wis. 318. 

REASONABLE DOTTBT. See Doubt. 


REAL REPRESENTATIVE. The 

words “real representative” mean the heir 
or devisee of real property of a deceased 
person. Section 732, Subsection 18, Civil 
Code of Kentucky. 

REAL RIGHT, In Scotch Law. 

That which entitles him who is vested with 
it to possess the subject as his ow n, and, if 
in the possession of another, to demand 
from him its actual possession. 

It is distinguished from a personal right, 
which is that of action against a debtor, 
but without any right in the subject which 
the debtor is obliged to transfer to him. 
Real rights affect the subject itself; per¬ 
sonal are founded in obligation. Erskme, 
Prin. 479. 

By analogy, the right which a claimant 
in an action of replevin seeks to enforce at 
common law would be a real one, while the 
compensation which the plaintiff seeks in 
an action of assumpsit or trover, being a 
pecuniary one, would be personal. 

REAL SERVITUDE. In Scotch 
Law. A burden imposed upon one tene¬ 
ment in favor of another tenement. Ersk. 
Prin. 206. 

REAL STATUTES. Statutes which 
have property for their principal object, 
and do not speak of persons, except in rela¬ 
tion to property. Sto. Confl. L. § 18. 

REAL THINGS. Things substantial 
and immovable, and the rights and profits 
annexed to or issuing out of them. 1 Steph. 
Com. 167. 

REALM. A kingdom; a country. 1 
Taunt. 270 ; 4 Camp. 289; Rose 387. 

REALTY. A term sometimes used as 
a collective noun for real property or es¬ 
tate—more generally to imply that that of 
which it is spoken is of the nature or char¬ 
acter of real property or estate. See Real 
Property Tbings Real. 


A doubt based on reason, and which is 
reasonable in view of all the evidence. If, 
after an impartial comparison and considera¬ 
tion of all the evidence a juror can candidly 
say that he is not satisfied of the defendant’s 
guilt, he has a reasonable doubt. But if, after 
impartial comparison and consideration of 
all the evidence the juror can truthfully say 
he has an “abiding conviction” (g. v.) of the 
defendant’s guilt, such as he would be willing 
to act upon in the more weighty and im¬ 
portant matters relating to his own affairs, 
he has no reasonable doubt. 120 U. S. 439. 

REASONABLE EXPECTATION. 

Within the meaning of the English bank¬ 
ruptcy act of 1883, one who begins busi¬ 
ness without capital and with a mortgage 
on all his assets, is held to have contracted 
his debts without reasonable or probable 
ground of expectation of being able to pay. 
14 Q. B. D. 600. 

REASONABLE FACILITIES. See 

Facilities. 

REASONABLE FEE. A “reasonable 
attorney’s fee" is such attorney’s fee as the 
law allows to be charged. 93 Ky. 626, 20 S. 
W. 1041. 

REASONABLE GROUNDS. The 

words “reasonable grounds," when used with 
reference to belief of a thing, are such grounds 
as would induce a person of ordinary pru¬ 
dence under the circumstances to believe it. 
107 S. W. 214. 

REASONABLE FART. The shores 
to which the wife and children of a deceased 
person were entitled, were called their 
“reasonable parts” ; and the writ de ration- 
abili parte bonorum was given to recover 
them. R. & L. Diet. ; Brown. 

REASONABLE PORTION. A power 
to charge an estate with reasonable por¬ 
tions or fortunes for younger children and 
for their maintenance And education is 


sufficiently certain to be capable of execu¬ 
tion, and the word reasonable there is appli¬ 
cable not only to the amount of the por¬ 
tion, but also to the time and occasion on 
which the child would want it. Beatty 318. 

REASONABLE AND PROBABLE 
CAUSE. In Malicious Prosecution. 
A reasonable amount of suspicion, sup¬ 
ported by circumstances sufficiently strong 
in themselves to warrant a cautious man. 
in believing that the accused is guilty ; but 
mere suspicion alone is not sufficient. 32 
Neb, 444. See Malicious Prosecution. 

REASONABLE QUESTION. See 
Question. 

REASONABLE BATES. See Inter¬ 
state Commerce Commission ; Rates; In 
Terstate Commerce Act. 

REASONABLE REWARD. Under 
a contract to pass boats through a canal 
for a “reasonable reward," a “reasonable 
reward" is prima facie, the legal tolls. It 
could not be a greater or less sum than the 
tolls which they had a right to charge. 8 
Dana (Ky.) 161-162. 

REASONABLE SKILL. Such skill 
aa is ordinarily possessed and exercised by 
persons of common capacity, engaged in 
the same business or employment. 6 Mete. 
26 . 

REASONABLE TIME. The English 
law, which in this respect has been adopted 
by us, frequently requires things to be done 
within a reasonable time ; but what a rea¬ 
sonable time is, it does not define: quam 
longurn debet esse ratiormbile tempvs non 
dejinitur in lege , sedpendet ex discretione 
justiciariorum ; Co. Litt. 50. 

The auestion of reasonable time is left to 
be fixed by circumstances and the usages 
of business. A bill of exchange must be 
presented within a reasonable time; Chitty, 
Bills 1W7-2U2. An abandonment must be 
made within a reasonable time after advice 
received of the loss ; Marsh. Ins. 589. 

The commercial code of France fixes a 
time in both these cases, which varies in 
proportion to the distance. See Cotie de 
Com. 1. 1, t. 8, s. 1, § 10, art. ICO ; id. 1. 5, t. 
10, s. 3, art. 373. See Notice of Dis¬ 
honor; Protest. 

Where the facts are admitted or clearly 
proved, what is a reasonable time is a 
question of law for the court depending 
upon all the circumstances of the cuse; 6 
Sup, Ct. Rep. 1023. 

It has been held that where the question 
of reasonable time is onealTected oy many 
different circumstances with re? pect to 
which no definite rule of law 1ms been 
laid down, it is a question for the jury. It 
is a question for the court when by a series 
of decisions on the same data it has been 
rendered certain ; 22 U. S. App. 104. See 
ARGUMENT- 

REASONABLY. The adverb “rea¬ 
sonably" 19 a qualifying word. It is defined 
as meaning moderately or tolerably, and 
that is its commonly understood meaning 
117 Ky. 144, 77 S. W. 712. 

REASONABLY REGARDED. The 

words “reasonably regarded" held equivalent 
to “considered." 154 Ky. 408, 157 S. W. 
1133. 

reasonably safe. A car stall 

in which a horec is transported by a carrier 
is “reasonably safe" whon it is such as a 

E erson of ordinary care would provide. 131 
[y. 257, 117 S. W. 270. 

REASSURANCE. When an insurer 
is desirous of lessening his liability, lie 
may procure some other insurer to insure 
him from loss for the insurance he has 
made : this is called reassurance. 

RE-ATTACHMENT. A second at¬ 
tachment of him who has formerly at¬ 
tached and dismissed the court without 
day, by the not coming of the justices, or 
some such casualty. Reg. Orig. 35. 

REBATE. In Mercantile Law. Dis¬ 
count ; the abatement of interest in conse- 
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qnenoo of prompt payment, A n allowance 
by way of discount or draw hack. 

The allowance of rebates is a common 
method hv which common cftrriersdiscriin- 
mate between shippers; the practice is 
unlawful; nnd a contract to procure re* 
hates from ruilrivul companies for a ship- 
jvr is void as bring in violation of the 

S tro\ i-dons of the intci state commerce law ; 

i Miso. Uep. r»ro. 

There is nothing in the interstate com¬ 
merce law which, by reason of the allow¬ 
ance of rebates, if actually made, would 
invalidate a contract of affreightment, or 
exempt a railroad company from liability 
on its bills of lading ; 151 U. S. 368; iu 
cases where the facts are controverted or 
doubtful, it is for the jury to determine 
the facts, and the court to apply the law 
in determining the question ; Wells, Law 
& Fact 133. 

REBEL. A citizen or subject who un¬ 
justly and unlawfully tukes up arms against 
the constituted authorities of the nation, 
to deprive them of the supreme power, 
either bv resisting their lawful and con¬ 
stitutional orders in some particular matter 
or to impose on them conditions. Vattel, 
Droit dcs Gens, lir. 3. $ 328. In another 
sense, it signifies a refusal to obey a supe¬ 
rior or the commands of a court. 

REBELLION. In Criminal Law. 
The taking up arms traitorously against 
the government. The forcible opposition 
and resistance to the laws and process law¬ 
fully issued. 

Insurrection, sedition, rebellion, revolt, 
and mutiny express action directed against 
government or authority, while riot has 
this implication only incidentally, if at all. 
They express actual and open resistance to 
authority. Except sedition, which may be 
see ret or open, and often is only of a nature 
to lead to overt acts. An insurrection 
goes b woo .1 se lition, in that it is an actual 
arising against the government. Rebellion 
goes beyonl insurrection iu aim, being an 
attempt actually to overthrow the govern¬ 
ment, while an insurrection seeks only 
som* change of minor importance. Are- 
billion is generally on a larger scale than 
an insurrection. A revolt has generally 
the same aim as a rebellion, but it is on a 
smaller scale. A revolt may be against 
military government, but is generally 
like insurrection, sedition, and rebellion 
against civil government. A mutiny is 
organize 1 resistance to law in an army or 
navy, an 1 sometimes a similar act by an 
individual. The success of a rebellion often 
dignifies it with the name of a revolution. 
C^nt. Diet. 

If the rebellion amount to treason.it is 
punished by the laws of the United States 
with death. U. S. Rev. Stat. § 5332. If 
it bs a mere resistance of process, it is gen¬ 
erally punished by fines and imprisonment. 
Id £ 5336. See Dalloz, Diet. ; Code Penal 
20 ). 

When a rebellion lias broken out in 
any state, the rebel cruisers may be treated 
as pirates by the established government, 
if the rebel government has not been rec¬ 
ognized as belligerent by the t>arent state 
or by foreign nations ; but the right ceases 
to exist on the recognition of the rebels as 
belligerents; 2 Black 273; 11 Wall. 208; 
Boyd’s Wheat. Int. Law 169. 

REBELLION, COMMISSION OF. 
In Old English Practice. A writ issu¬ 
ing out of chancery to compel the defend¬ 
ant to appear. 

REBOUTER. To repel or bar. The 
action of the heir by the warranty of his 
ancestor is called to rebut or repel. 

REBUS SIC STANTIBUS. At »h»s 
point of affairs. R. & L Dir*. 

REBUT. To contradict; to do away. 

REBUTTABLE PRESUMPTION. 

See Presumption. 

REBUTTAL. See Rebuttino Evi¬ 
dence. 

REBUTTER. In Pleading. The 


name of the defendant's answer to the 
plaintiff's surrejoinder. It is governed by 
the same rules as the rejoinder. Comvns, 
Dig. Ptcader tK). See Pleadings; Amir. 
Steph. 51. 

REBUTTINO EVIDENCE. That 
evidence which is given by a party in the 
cause to explain, re|>el, counteract, or dis¬ 
prove facts given in evidence on the other 
side. The term rebutting evidence is more 
particularly applied to that evidence given 
oy the plaintiff to explain or repel the evi¬ 
dence given by the defendant. 

It is a general rule that anything may 
be given as rebutting evidence which is a 
direct reply to that produced on the other 
side ; 2 M’Uord 161 ; and the proof of cir¬ 
cumstances may be offered to rebut the 
most positive testimony ; 1 Pet. (J. C. 235. 
It is within the discretion of the court to 
allow evidence in rebuttal which should 
have been offered in chief ; 36 N. E. Rep. 
(Ill.) 1019. 

But there are several rules which exclude 
all rebutting evidence. A party cannot 
impeach his own witness, though he may 
disprove, by other witnesses, matters to 
which he lias testified ; 3 Litt. 465 ; nor 
can he rebut or contradict what a witness 
has sworn to which is immaterial to the 
issue ; 16 Pick. 153 ; 2 Bail. 118. 

Parties and privies are estopped from 
contradicting a written instrument by 
parol proof ; but this rule does not Apply 
to strangers: 10 Johns. 229. But the 
parties may prove that before breach the 
agreement was abandoned, or annulled by 
a subsequent agreement not in writing ; 4 
N. H. 196. And when the writing was 
made by another, as where the log-book 
stated a desertion, the party affected by it 
may prove that the entry was false or 
made by mistake ; 4 Mas. 541. It is within 
the discretion of a trial court to permit 
witnesses to be called in rebuttal whose 
testimony is in support of that given in 
chief; 4 U. S. App. 563. 

RECALL. In International Law. 

To deprive a minister of his functions ; to 
supersede him. 

Where a mission to a foreign country is 
terminated by a formal letter of recall, the 
minister usually delivers a copy thereof to 
the minister or secretary of foreign affairs, 
obtains an audience of the sovereign or 
chief executive, and delivers or exhibits 
the original of his recall. If he is recalled 
at tlie request of the government to which 
he is accredited, he would neither ask nor 
receive an audience of leave. If recalled 
on account of a misunderstanding between 
the two governments, it must depend 
upon circumstances whether a formal let¬ 
ter of recall is to be sent to him or 
whether he may quit the residence with¬ 
out waiting for it; also as to whether 
he shall demand or the sovereign shall 
grant him an audience of leave; 1 Hall. 
Int. L. 365. See Letter of Recall ; Min¬ 
ister. 

RECALL A JUDGMENT. To re¬ 
verse a judgment on a matter of fact. 

RECAPTION. The act of a person 
who has been deprived of the custody of 
another, to which he is legally entitled, 
by which he regains the peaceable custody 
of such person; or of tlie owner of per¬ 
sonal or real property who has been de¬ 
prived of his possession, by which lie 
retakes possession peaceably. 

In each of these coses the law allows the 
recaption of the person or of the property, 
provided he can do so without occasioning 
a breach of the peace or an injury to a 
third person who has not been a party to 
the wrong. Co. 8d Inst. 184 ; 2 Rolle, Abr. 
565 ; 3 Bla. Com. 5. 

The right of recaption of a person is 
confined to a husband, in retaking his 
wife; a parent, his child, of whom he has 
the custody; a master, his apprentice; 
and, according to Blackatone, a master, 
his servant,—but this must be limited to a 
servant who assents to the recaption: in 
these cases, the party injured may peace¬ 
ably enter the house of the wrong-doer, 


without a demand being first mode, the 
outer door being open, and take and carry 
away the person wrongfully detained. 
He may also enter peaceably into the 
house of a person harboring, who was not 
concerned in the original abduction; 8 
Bingh. 180. 

The same principles extend to the right 
of recaption of personal property. The 
true owner of goods wrongfully taken may 
retake them if he can, even from a third 
party, using (it is said) whatever force is 
reasonably necessary ; Poll. Torts 361; and 
may enter, for that purpose, on the first 
taker’s land, but not on a third person’s 
land, unless, it is said, the original taking 
was felonious, or,perhaps, after the goods 
have been claimed and the occupier of the 
land has refused to deliver them up ; Poll. 
Torts 361. 

Iu the recaption of real estate, the oWner 
may, in the absence of the occupier, break 
open the outer door of a house and take 
possession ; but if in regaining his pos¬ 
session the party be guilty of a forcible 
entry and breach of the peace, he may be 
indicted ; but the wrong-doer, or person 
who had no right to the possession, cannot 
sustain any action for such forcible regain¬ 
ing possession merely; 1 Chitty, Pr. 646. 
See Cooley ; Pollock, Torts. 

RECAPTURE. The recovery from the 
enemy, by a force friendly to the former 
owner, of a prize by him captured. 

It seems incumbent on fellow-citizens, 
and it is of course equally the duty of allies, 
to rescue each other from the enemy when 
there is a reasonable prospect of success ; 
3 C. Rob. 224. 

By the act of March 3, 1800, in case of 
recapture of vessels or goods belonging to 
persons resident within, or under the pro¬ 
tection of, the United States, the same, not 
having been condemned as prize by com¬ 
petent authority before the recapture, shall 
be restored to the owner upon payment of 
salvage of one-eighth of the value, if recap¬ 
tured by a public ship, and one-sixth if 
recaptured by a private ship ; and if the 
recaptured vessel shall appear, to have 
been set forth and armed as a vessel of war 
before its capture, or afterwards and before 
recapture, then the salvage shall be one 
moiety of the value. If the recaptured 
vessel belong to the government and be 
unarmed, the salvage is one-sixth, if recap¬ 
tured by a private ship, and one-twelfth if 
recaptured by a public ship ; if armed, 
the salvage is one moiety, if recaptured by 
a public ship. In respect to public armed 
ships, the cargo pays the same rate of sal¬ 
vage as the vessel ; as to private ships, the 
rate of salvage is the same on the cargo 
whether the vessel be armed or unarmed. 
See 9 Cra. 244. The valuation of the prop¬ 
erty is to be made at the place of resti¬ 
tution, not of recapture ; Euw. Adm. 210. 

Salvage is not generally allowed on the 
recapture of neutral property, unless there 
be danger of condemnation, or such injus- 
tifiable conduct on the part of the govern¬ 
ment of the captors as to bring the prop¬ 
erty into jeopardy; 6 C. Rob. 410; 1 Cra. 102. 
To entitle a party to salvage there must 
have been actual or constructive capture ; 
but it is sufficient if the property was com¬ 
pletely under the dominion of the enemy ; 
3 C. Itob. 305 ; it is a recapture if the prize 
was actually rescued from the grasp of the 
hostile captor ; id. ; 3 Phill. Int. L. 638. 
Where the enemy has captured a ship and 
then abandoned her and she is recaptured, 
she is to be restored on payment of sal¬ 
vage, but the rate of salvage is discre¬ 
tionary ; 6 C. Rob. 273 ; but if the aban¬ 
donment be caused by terror of a hostile 
fleet, it is a recapture ; id. 

Where a prize is abandoned and brought 
into court oy neutral salvors, a neutral 
court has jurisdiction to decree salvage, 
but cannot restore the property to the 
original owner ; neutral nations ought not 
to inquire into the validity of a capture as 
between belligerents; 3 Dali. 188. 

Recapture can be mado by a non-com¬ 
missioned vessel; 8 C. Rob. 229. 

In Great Britain prize statutes w^re 
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formerly passed at the beginning of every 
war. The Naval Prize Act, 1064, provides 
that, as between subjects, the right to 
recover possession is preserved forever, 
except where the vessel, after capture, has 
been fitted out by the enemy for war. The 
right is subject, when the recapture is by 
a public ship, to the payment of one-eight n 
salvage or when the recapture is made 
under circumstances of special difficulty 
or danger, mortf than one-eighth, but not 
exceeding one-fourth. The French rule is 
to restore a vessel recaptured by a public 
vessel on the payment of one-thirtieth of 
the value, if recaptured within twenty-, 
four houre ; if after that the time, the sal¬ 
vage is one-tenth. 

If a belligerent captures neutral prop¬ 
erty, and it is recaptured by the other 
belligerent, the latter usually restores it 
without the payment of salvage. 

If the prize has been duly condemned 
and sold to a neutral purchaser by the 
captors, that title prevails against the 
original owners and the recaptors, both 
under the English and American rule. But 
such condemnation must he in a competent 
prize court of the belligerents and not one 
neld in neutral territory ; 1 C. Rob. 135. 

A recaptured vessel may be permitted, 
under the English act of 1864, to continue 
her voyage, or be brought in at once for 
adjudication; in the former case the re¬ 
captor does not lose his right to salvage- 
If she does not return to a port of the 
kingdom within six months, the recaptor 
may proceed in the admiralty, for his sal¬ 
vage. 

See Infra Pr^esidia; Neutrality; Post¬ 
liminium ; Prize. 

RECEIPT (Lat. receptum , received ; 
through Fr. receit). A written Acknowl¬ 
edgment of payment of money or de¬ 
livery of chattels. 

It ls executed by the person to whom the 
delivery or payment is made, and may be 
used as evidence against him, on the gen¬ 
eral principle which allows the admission 
or declaration of a party to be given in 
evidence against himself. As an instru¬ 
ment of evidence, the receipt of one person 
is, in general, inoperative against another, 
although often useful as a voucher in the 
private settlement of accounts; apd the 
statutes of some states make receipts for 
small payments made by executors, etc., 
evidence of the payment on a settlement 
of their accounts. And receipts of public 
officers are sometimes admissible per sC'; 
1 Ill. 45. It is essential to a receipt that it 
acknowledge the payment or delivery re¬ 
ferred to ; Russ. & R. 227 ; 7 O. & P. 549. 
And under the stamp laws a delivery or 
payment must be stated : 1 Camp. 499. 
Also the receipt must, from the nature of 
the case, be in writing, and must be de¬ 
livered to the debtor ; for a memorandum 
of payment made by the creditor in his 
own books is no receipt : 2 B. & Aid. 501, 
n. ; 1 Spear 53. See 37 Mo. 432. 

Receipts , effect of. The mere acknowl¬ 
edgment of payment made is not treated 
in law as binding or conclusive in any high 
degree. So far as a simple acknowledgment 
of payment or delivery is concerned, it is 
presumptive evidence only ; Whart. Ev. 
1064,1130,1365 ; 1 Pet. C. C. 182 ; 1 Rich. 33 ; 

1 Harring. 5; 16 Wend. 460; 16 Me. 475: 

5 Ark. 61 ; 11 Mass. 27,303 ; 3 McLean 265 ; 

6 B. Monr. 199 ; 1 Perr. & D. 437 ; 8 Gill 
179; 3 Jones N. C. 501 ; 18 Colo. 538 ; 43 
Ill. App. 615; 115 U. S. 183; 46 Hun 270; 
111 Pa. 562 ; and is, in general, open to ex¬ 
planation ; Tay. Ev. 054,736, 965 ; 2 Johns. 
378; Add. Contr. 142; 0 Ala. N.s. 59; 4 Vt. 
308; 3 McLean 387; 4 Barb. 265 ; 5 J. J. 
Marsh. 79; 5 Mich. 171; 32 S. C. 595; 85 
Kan. 464 ; 125 U. S. 90; 68 la. 587; being 
•an exception to the geneipl rule that parol 
evidence cannot be admitted to contradict 
or vary a written instrument; 5 Johns. 68 ; 

2 Mete. Mass. 283. Thus, a party may al¬ 
ways show, in explanation of a receipt 
limited to such acknowledgment, the act¬ 
ual circumstances under which it was 
made; 8 Johns. 889; e. g. that it was ob¬ 
tained by fraud ; Wright Ohio 764; 4 H. 


& M’H. 219 ; or given under a mistake ; 6 
Barb. 58 ; 8 Dana 427 ; or that, In point of 
fact, no money was actually naid as stated 
in it: 2 Strobh. 890; 8 N. Y. 168: 10 Vt. 
96; 34 Mo. App. 189 ; 83 III. 134. But see 
1 J. J. Marsh. 588 ; or that the medium of 
remittance on which the receipt was based 
has failed ; 51 Neb. 5 ; or where it is given 
by a contractor under an assurance that 
it is only a receipt for moneys then paid, 
and would not preclude him from making 
a claim for extra work ; 18 App. Div. N. Y. 
514. A receipt in full for part of an undis¬ 
puted claim does not prevent recovery of 
the balance, though given with knowledge 
and there was no error or fraud ; 19 Misc. 
Rep. 357. A receipt is an admission only ; 
Greenl. Ev. 1, 212; 8 B. & Ad. 318; 112 
Mo. 661; it is hut prima facie evidence 
against the creditor; 18 U. S. App. 697; 
and may be explained, unless executed 
with the formalities of a deed ; Leake, 
Contr. 901 ; in law as well as equity ; L. R. 
6 Ch. 534. As against a stranger thereto, 
it is incompetent evidence of the payment 
thereby acknowledged; 50 N. W. Rep. 
(Neb.) 703. Mere negligence in signing a 
receipt without reading it will not con¬ 
clude the signer or preclude explanation 
of its contents, particularly if the signing 
were induced by fraud or misrepresenta¬ 
tion ; 57 Kan. 195. 

Receipts “ in full .” When, however, we 
find a receipt acknowledging payment “ in 
full” of a si>ecified debt, or in full of all 
accounts” or of " all demands.” the instru¬ 
ment is of a much higher and more con¬ 
clusive character. It does not, indeed, like 
a release, operate upon the demand itself, 
extinguishing it by any force or virtue in 
the receipt, but it is evidence of a com¬ 
promise and mutual settlement of the 
rights of the parties. The law infers from 
such acknowledgment an adjustment of 
the amount due, after consideration of the 
claims of each party, and a payment of the 
specified sum as a final satisfaction ; 10 Vt: 
491 ; 2 Dev. 247 ; Wright Ohio 764 ; 21 N. 
H. 85; 120 N. Y. 190. This compromise 
thus shown by the receipt will often oper¬ 
ate to extinguish a demand, although the 
creditor may be able to show lie did not 
receive all that he justly ought. Papers 
showing a receipt of money in full satisfac¬ 
tion of a decree appealed from, cannot be 
varied or contradicted by parol evidence ; 
120 U. S. 198. See accord. 

If flie rights of a party are doubt¬ 
ful, are honestly contested, and time is 
given to allow him to satisfy himself, a re¬ 
ceipt in full, though given for less than 
Ills just rights, will not be set aside. Thus, 
in general, a receipt in full is conclusive 
when given with a knowledge of the cir¬ 
cumstances, and when the party giving it 
cannot complain of any misapprehension 
as to the compromise lie was making, or of 
any fraud; 5 Vt. 520; 1 Camp. 802: 2 
Strobh. 203; and unless given in igno¬ 
rance of its purport, or under circumstances 
constituting duress, it is an acquittance in 
bar of any Further demand ; 151 U. S. 488. 

But receipts of this character are not 
wholly exempt from explanation ; fraud 
or misrepresentation may be proved, and so 
may suen mistake ns enters into and viti¬ 
ates the compromise of the demand ad¬ 
mitted ; Brayt. 75; 1 Camp. 894; Coxe 
N. J. 48 ; 2 Brev. 228 ; 4 H. & M’H. 219; 4 
Barb. 265 ; 3 Harring. 892 ; 3 C. & P. 44. 
See 78 Mich. 138 ; 141 U. S. 504, The evi¬ 
dence in explanation must be clear and 
full, and addressed to the point that there 
was not in fact an intended and valid com¬ 
promise of the demand. For if the com¬ 
promise was not binding, the receipt in 
full will not aid it. The receipt only op¬ 
erates os evidence of a compromise which 
extinguished the claim; 26 Me. 88; 4 Denio 
166 ; 2 M’Cord 320 ; ’4 Wash. C. C. 502. 

A receipt for a specified amount of 
money ana designated notes exeouted by a 
defendant to the plaintiff's intestate may be 
used as evidence that it was a deposit with 
the latter and not a payment to him where 
there is other evidence to the same effect; 
114 Cal. 612. 

Though a receipt in full is presumed to 


be in full settlement the presumption is 
not conclusive ; 32 S. W. Rep. (Ky.) 623 ; 
and where it is given for work and labor, 
a receipt in full for the bill rendered i 9 not 
conclusive evidence of a final settlement 
unless it purports to be so; 91 Hun 639. 
Where the question is raised whether the 
purchase price of an article has been paid 
notwithstanding a receipt, and there is 
evidence to the contrarv, the question is 
for the jury ; 2 App. Div. N. Y. 93; and a 
jury is not precluded from finding that a 
receipt in full was not intended to be such 
by the fact that he who signed it gave no 
explanation for doing so ; 87 Me. 429. 

Receipts in deeds. The effect to bo given 
to a receipt for the consideration-money, 
so frequently inserted in a deed of real 
property, lias been the subject of numerous 
and conflicting adjudications. The general 
principle settled by weight of authority is 
that for the purpose of sustaining the con-" 
veyance as against the vendor and his 
privies the receipt is conclusive : they are 
estopped to deny that a consideration was 
paid sufficient to sustain the conveyanc 3 ; 
1 Binn. 502 ; 20 Mo. 50; 4 Hill N. Y. 643. 
But in a subsequent action for the pur¬ 
chase-money or upon any collateral de¬ 
mand, e. g. in an action to recover a debt 
which was in fact paid by the conveyance, 
or in an action for damages for breach of 
a covenant in the deed, and the like, the 
grantor may show that the consideration 
was not in fact paid—that an additional 
consideration to that mentioned was agreed 
for, etc.; 10 Wend. 460 : 10 Vt. % ; 4 N. H. 
229, 397 ; 1 M’Cord 514; 7 Pick. 533; 1 
Rand. 219 ; 4 Dev. 355 ; 0 Me. 364 ; 5 B. 
<fe AM. 603; 5 Ala. 234 ; 2 Harring. Del. 
354; 13 Miss. 238 ; 5 Conn. 113; 1 Harr. 
<Sfc G. 139 ; 2 Huniphr. 584; l J. J. Marsh. 
387 ; 3 Ind. 212 ; 15 Ill. 230 ; 1 Stockt. Ch. 492. 
See 30 Mo. App. 258. But there are many 
contrary cases. See 1 Me. 2: 7 Johns. 
341 ; 3 M’Cord 552; 1 Harr, & J. 252 ; 1 
Hawks 64 ; 4 Hen. &, M. 113 ; 2 Ohio 182 ; 

1 B. & C. 704. And when the deed is at¬ 
tacked for fraud, or is impeached by cred¬ 
itors as voluntary and therefore void, or 
when the object is to show the conveyance 
illegal, the receipt may be explained or con¬ 
tradicted ; 3 Zabr. 403; 3 Md. Ch. Dec. 
461; 21 Pa. 480 ; 20 Pick. 247 ; 12 N. H. 
248. See Assumpsit ; Deed ; Recital. 

With this exception of receipts inserted 
in a sealed instrument having some other 
purpose to which the receipt is collateral, 
a receipt under seal works an absolute 
estoppel, on the same principles and to the 
same general extent as other specialties; 
Ware 490 ; 4 Hawks 22. Thus, where an 
assignment of seamen’s wages bore a sealed 
receipt for the consideration money, even 
though the attesting witness testified that 
no money was paid at the execution of the 
papers, and defendant offered no evidence 
of any payment ever having been made, 
and refused to produce his account with 
the plaintiff (the assignor), on the trial, it 
was held that the receipt was conclusive ; 

2 Taunt. 141. See Seal ; Specialty. 

Receipt embodying contract. A receipt 

may embody a contract; and in this caf e it 
is not open to the explanation or contradic¬ 
tion permitted in the cose of a simple re¬ 
ceipt ; 4 Gray 180 ; 44 Minn. 471. An agree¬ 
ment in a receipt is as conclusive as any 
other paper executed between the parties; 
125 U. S. 90. The fact that it embodies an 
agreement brings it within the rule that 
aU matters resting in parol are merged in 
the writing. See Evidence. Thus, a re¬ 
ceipt which contains a clause amounting 
to an agreement as to the application to be 
made of the money paid—as when it is 
advanced on account ot future transactions 
—is not open to parol evidence inconsistent 
with it; 5 Ind. 109 ; 14 Wend. 110 ; 12 Pick. 
40. 562. A bill of parcels with prices 
affixed, rendered by a seller of goods to a 
purchaser, with a receipt of payment exe¬ 
cuted at the foot, w’as neld in one case to 
amount to a contract of sale of the goods, 
and therefore not open to parol explana¬ 
tion ; while in another case a similar bill 
was held merely a receipt, the bill at the 
head being deemed only a memorandum to 
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*lu"v to what the receipt Applied ; 3 Crn. 
811 ; 1 Bibb 3T1, A bill of lading, which 
usually contains words of receipt stating 
the character. quantity, And condition of 
the good* as delivered to the carrier, i* the 
subject of a somewhat peculiar rule. It is 
helit that so fnr as the receipt isconcerned 
it mov lv explained by j»nvol ; 6 Mass. 422 ; 

: id.*21)7 ; 3 N. Y. IK l : 10 id. 529 . 1 Ahh. 
Adm. 209, 397 : 39 III. App. 17. Hut see 1 
Bail. 174. 

A receipt for rent given to »tenant After 
notice to quit where the jx'rson s’gning it 
is not shown to have been authorised by 
the landlord to receive the rent, is not 
admissible in an action hy the latter to re¬ 
cover possession ; 19 Misc. Rep. 56 ; and in 
such Action receipts giv^n by the same 
landlord to another tenant are not admis¬ 
sible to show the character of the tenancy 
by a difference in the form of receipts, the 
receipt *»eing in the one rase for one month 
only and in the other not specifying the 
time, and the effort being to establish & 
monthly tenancy; id. 

But as respect* the agreement to carry 
and deliver, the bill is a contract, to be con- 
strued, like all other contracts, according 
to the legal import of its terms, and cannot 
be varied by pnrol; 3 Sandf. 7. In this 
connection may also be mentioned the re¬ 
ceipt customarily given in the New England 
states, more particularly for goods on 
which an Attachment has been levied. 
The officer taking the goods often, instead 
of retaining them in his own manual con¬ 
trol. delivers them to some third person, 
termed the “receiptor,” who gives his 
receipt for them, undertaking to redeliver 
upon demand. This receipt has in some 
respects a peculiar force. The receiptor 
having acknowledged that the goods have 
been attached CAnnot afterwards object 
that no attachment was actually made, or 
that it was insufficient or illegal: 11 Mass. 
219, 317 ; 24 Pick. 196. Nor can he deny 
that the property was that of the debtor, 
except in mitigation of damages or after 
redelivery; 12 Pick. 502; 15 id. 40. And 
in the absence of fraud, the value of the 
chattels stated in the receipt is conclusive 
upon the receiptor ; 12 Pick. 362. 

Where the payment is made in some par¬ 
ticular currency or medium, as doubtful 
bank bills, a promissory note of another 
person, etc., clauses are often inserted in 
the receipts specifying the condition in 
which such mode of payment is accepted. 
In most states negotiable paper given in 
payment is presumed to have been accept¬ 
ed on the condition that it shall not work 
a discharge of the demand unless the 
paper shall ultimately produce satisfaction ; 
and if an intent to accept it absolutely 
does not affirmatively appear, the creditor 
is entitled, in case the paper turned out to 
him is dishonored, to return it and claim 
to be paid anew. See Payment. *Ifthere- 
ceipt is silent on that subject, it is open to 
explanation, and the creditor may rebut it 
by proof that the payment admitted was 
in fact made by a note, bill, check, bank¬ 
notes afterwards ascertained to be coun¬ 
terfeit, or notes of a bank in fact insolvent 
thongh not known to be so to the parties, 
etc. ; 1 Wash. C. C. 338; 1 W. & S. 521 ; 2 
Johns. Cas. 438; 13 Wend. 101; 3 McLean 
285 ; 5 J. J. Marsh. 78. But see 3 Caines, 
Cas. 14; l Munf. 460; 1 Mete. Mass. 156. 
But if the agreement of the parties is spec¬ 
ified in the receipt, the clause which con¬ 
tains it will bind the parties, as being in 
the nature of a contract; 5 Vt. 555; 1 
Rich. Ill ; 10 Johns. 277 ; 23 Wend. 343 ; 2 
Gill & J. 493; 8 B. Monr, 353. A receipt 
for a note taken in payment of an account 
will not, in general, constitute a defence 
to an action on the Account, unless it ap¬ 
pears by proof that the creditor agreed to 
receive the note as payment and take tlie 
risk of its-biing paid ; 10 Md. 27. 

Receipts, uses of. A receipt is often use¬ 
ful as evidence of facts collateral to those 
stated in it. It proves the payment; and 
whatever inference may be legally drawn 
from the fact of the payment described 
will be supported by the receipt. Thus, 
receipts for rent for a given term have 


been held unnw facie evidenoe of the pay¬ 
ment of all rent previously accrued ; 15 
Johns. 479 ; 1 Pick. 339. And they have 
been admitted on trial of a writ of right, 
us showing nets of ownership on the part 
of him who gave them ; 7 C. B. 21. A re¬ 
ceipt given by A to B for the price of a 
horse, afterwards levied on as property of 
A, but claimed by B, has been admitted 
as evidence of ownership against the at¬ 
taching creditor ; 2 H irr. N. J. 78. A re¬ 
ceipt “ in full of all Accounts.” the amount 
being less than that called for by the ac¬ 
counts of the party giving it, was held in 
his favor evidence of a mutual settlement 
of accounts on both sides, and of payment 
of the balance ascertained to be clue after 
setting off one account against the other ; 
9 Wend. 332. A receipt given by an at¬ 
torney for securities he was to collect and 
account for has been held presumptive 
evidence of the genuineness and justness 
of the securities ; 14 Ala. 500. And a gen¬ 
eral receipt by an attorney for an evidence 
of debt then due, is presumed to have been 
received by him as attorney, for collection ; 
and he must show the contrary to avoid 
an action for neglect in not collecting: 3 
Johns. 185. 

A receipt signed in the name of a certain 
person by another person, constitutes no 
evidence of the receipt of the money by 
the latter; 74 Mich. 220. 

Receipts, larceny and for aery of. A re¬ 
ceipt muy be the subject of Larceny ; 2 Abb. 
Pr. 211 ; or of forgery ; Russ. & K. 227 ; 7 
C. & P. 439. Punched railroad tickets 
shown to be receipts to the conductor Ana 
vouchers to him for the amount of fare be¬ 
tween stations, are receipts within a statute 
making it larceny to steal any receipt; 95 
la. 341. 

And it is a sufficient “uttering” of a 
forged receipt to place it in the hands of 
a person for inspection with intent fraud¬ 
ulently to induce him to make an advance 
on the faith that the payment mentioned 
in the spurious receipt has been made ; 14 
E. L. & Eq. 550. See Forgery: In Full. 

RECEIPTOR. In Practice. A name 
given to the person who, on a trustee pro¬ 
cess being issued and goods attached, be¬ 
comes surety to the sheriff to have them 
forthcoming on demand, or in time to 
respond to the judgment, when the exe¬ 
cution shnll be issued ; upon which the 
goods are bailed to him. Story, Bailm. S 
124. The term is used in New York ana 
New Hampshire ; 11 N. H. 557 ; and Maine; 
14 Me. 414. See Attachment ; Receipt. 

As to whether a receiptor is estopped to 
show property in himself, see 31 Am. Dec. 
G2; 8. c. 14 Me. 414 ; 25 Am. Dec. 426, u. ; 
110 Mass. 454 ; 28 Am. Dec. 665 ; 24 Am. 
Dec. 108. He may defend by showing that 
the property has been taken from him ; 11 
N. H. 570. 

RECEIVABLE. In a legacy, payable; 
vested. 29 L. J. Ch. 822 ; L. R. 6 Eq. 59. 

RECEIVER. One who receives money 
to the use of another to render an account. 
Story, Ea. Jur. § 446. Receivers were at 
common law liable to the action of account- 
render for failure in the latter portion of 
their duties. 

In Equity. A person appointed by a 
court possessing chancery jurisdiction, to 
receive the rents and profits of land, or 
the profits or produce of other property in 
dispute. 

A receiver is an indifferent person be¬ 
tween the parties appointed by tlie court 
to collect and receive the rents, issues, and 
profits of land, or the produce of personal 
estate, or other things, which it does not 
seem reasonable to tlie court that either 
party should do ; or where a party is in¬ 
competent to do so, as in the case of an 
infant. The remedy of the appointment 
of a receiver is one of the very oldest in 
the court of chancery, and is rounded on 
the inadequacy of the remedy to be ob¬ 
tained in the courts of ordinary jurisdic¬ 
tion ; Bisph. Eq. 606. 

He is a ministerial officer of the court. 
2 S. & S. 98; 1 Cox, Ch. 422 ; 9 Ves. 335; 


11 Ga. 413; 2 Tex. Civ. App. 88; with 
no powers but those conferred by his order 
of appointment and the practice of the 
oourt; fl Barb. 589 ; 2 Paige, Ch. 452; 
whioh do not extend beyond tlie jurisdic¬ 
tion of the court whioh appoints him ; 17 
How. 822 (but s;*e infra) ; appointed on 
behalf of all parties who may establish 
rights in the cause; 8 U. S. App. 597, 010; 
he stands in the shoes of the company ; 59 
Fed. Rep. 523; 3 Atk. 564 ; 2 Md. Cb. Dec. 
378; 4 Madd. 80; 4 Sandf. Ch. 417 ; 
and after his appointment neither the 
owner nor any otner party can exercise 
any acts of ownership over the property ; 
2 S. & S. 90. Neither party is responsible 
for his acts; 2 Wall. 519. His custody is 
that of the court, and leaves the right of 
the parties concerned to be controlled by 
the ultimate decree of the court; 10 Bank. 
Reg. 517. 

The appointment of a receiver does not 
change the title or right of possession of 
the property, but puts it into his custody 
for the benefit of the party ultimately en¬ 
titled ; 138 U. S. 223; nor does it work a 
dissolution of the corporation, but only 
suspends the function of its officers as far 
as provided in the decree ; 11 Colo. 464 ; 115 
Inci, 466. 

A court will protect its receiver in the 
possession and use of franchises and prop¬ 
erty committed to him ; 53 Fed. Rep. 687. 

The rule that property in the hands of a 
receiver is in custoaia legis , and that inter¬ 
ference with such possession without leave 
of the court is a contempt, is as applicable 
in the seizure thereof to enforce payment 
of taxes due the state os in any other case: 
149 U. 8. 164; id. 191. 

A receiver is an officer of the court 
which appointed him, and a judgment in 
another court in a suit affecting the re¬ 
ceiver's right of possession, begun without 
the permission of the court appointing 
him, is void; 23 U. 8. App. 813. A re¬ 
ceiver is not the agent of the corporation 
nor a substitute for the board of directors. 
He is but the hand of the court appointing 
him. His acts are not the acts of the cor¬ 
poration, and his servants are not tlie ser¬ 
vants of the corporation ; 31 U. S. App. 
644. A decree appointing a receiver is an 
act of suoh notoriety that all persons have 
constructive notice thereof ; 31 U. S. App. 
644. A receivership is not personal, but 
continuous, and claims arising against dif¬ 
ferent successive receivers stand on the 
same footing ; 84 Fed. Rep. 07 ; 62 id. 771 ; 
he is analogous to a corporation 6ole ; id. 

A receiver is appointed only in those 
cases where in the exercise of a sound dis¬ 
cretion it appears necessary that some in¬ 
different person should have charge of the 
property ; 1 Johns. Ch. 56 ; 25 Ala. N. S. 81; 
only during the pendency of a suit; 1 Atk. 
578; 2 Du. 632; except in extreme cases; 
2 Atk. 315 ; 2 Dick. Ch. 580 ; as when a 
fund in litigation is in peril; 2 Blatcli. 78; 
and ex parte; 14 Beav. 428; 8 Paige, Ch. 
373; or before answer; 13 Ves. 200; 4 
Price 346; 4 Paige, Ch. 574; 2 Swanst. 
146 ; in special cases only ; and, generally, 
not till all the parties are before the court; 
2 Russ. Ch. 145 ; 1 Hog. Ir. 93. Ordinarily 
a receiver will not be appointed on an ex 
parfe application; 59 la. 307. The action 
of the court in the appointment of a re¬ 
ceiver is not re viewable on appeal; 1 Bond, 
422 ; 1 Biss. 198. But by act of Feb. 9, 1893, 
an appeal from such an order in the su¬ 
preme court of the District of Columbia 
may be taken to the court of appeals; K. 8. 
2 Supp. 79. 

The appointment of a receiver is autho¬ 
rized when the party seeking the appoint¬ 
ment shows prfma facie a title reasonably 
free from doubt, or a lien upon t he subject- 
matter of controversy to which lie has a 
right to resort for the satisfaction of his 
claim, and that it is in danger of loss from 
waste, misconduct, or insolvency if the de¬ 
fendant is permitted to retain the posses¬ 
sion ; 06 Ala. 870 ; 41 Kan. 475 ; 97 N. C. 307. 

One will not be appointed, except under 
special circumstances making a strong 
case, where a party is already in possession 
of the property under a legal title; 19 Ves. 
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59; 1 Ambl, 311 ; 2 Y. & C. 351 ; as a trus¬ 
tee ; 2 Bi o. C. C. 158 ; 1 V. & B. 133; 1 My. 
& C. 163 ; 16 Ga. 406: 2 J. & W. 294 ; an 
executor ; 13 Ves. 266 ; tenant in common ; 
2 Dick. Ch. 600 ; 4 Bro. C. C. 414 ; 2 S. & S. 
142 ; a mortgagee ; 4 Abb. Pr. 235 : 13 Ves. 
377; 1 J. <& W. 176, 627; 1 Hog. Ir. 179; 
or a mortgagor when the debt is not 
wholly due : 5 Paige, Ch. 38; a director of 
a cor[>oration in a suit by a stock bolder ; 2 
Halst. Ch. 374 ; where the property in or 
should be already in the possession of some 
court . as during the contestation of a will 
in the proper cou/t; 2 Atk. 378; 6 Ves. 
172 : 2 V. & B. 85, 95 ; 7 Sim. 512; 1 My. & 
C. 97; but see 3 'Md. Ch. Dec. 278 ; when 
admiralty is the proper foruni; 5 Barb. 
209 : or where there is already a receiver ; 
1 Hog.'Ir. 199: 10 Paige. Ch. 43; 1 Ired. 
Eq. 210; 11 id. 607; nor. on somewhat 
similar grounds, where salaries of public 
officers are in question ; 2 Sim. 560; 10 
Beav. 002 ; 2 Paige, Ch. 333 ; or where a 
public office is in litigation ; 9 Paige, Ch. 
507 ; where the equitable title of the party 
aalcing a receiver is incomplete as made out, 
as where he has delayed asking for one ; 1 
Hog. Ir. 118; 1 Donn. Min. Uas. 71; or 
where the necessity is not very apparent, as 
on account merely of the poverty of an 
executor ; 12 Ves. 4 ; 1 Madd. 142 ; 18 Beav. 
161 ; see 4 Price 346; pending the removal 
of a trustee; 16 Ga. 406; where a trustee 
mixes trust-money with his own ; 1 Hopk. 
Cii. 429. 

A person holding an unliquidated claim 
against a corporation is not entitled to the 
appointment of a receiver, which would 
be a denial of trial by jury ; 148 U. S. 604 ; 
150 id. 385 ; mere insolvency of a corpora¬ 
tion does not authorize the appointment 
of a receiver at the suit of general credit¬ 
ors, but one will be appointed where it is 
no longer able to proceed with its busi¬ 
ness; 64 Fed. Rep. 928. 

A receiver will not be appointed with¬ 
out the consent of the corporation on the 
application of a mere contract creditor, 
and especially where he cannot claim a 
definite sum as due ; 82 Fed. Rep. 775 

Where the only indebtedness of an in 
solvent corporation is to the party bring¬ 
ing the creditor’s bill, a receiver is un¬ 
necessary ; 8 U. S. App. 340. 

Where the business of a corporation is 
being mismanaged, a receiver will l>e ap¬ 
pointed at the suit of a stockholder; 103 
Ill. 472. 

Where a partnership has been dissolved, 
a receiver will usually be appointed if the 
property is unsafe in the nands of the 
partners; 125 N. Y. 688 ; 164 Ind. 53. On 
a bill for dissolution on account of im¬ 
proper conduct of partners, a receiver is al¬ 
most a matter of course ; but where a part¬ 
nership has expired by limitation and 
there is no special ground for a receiver 
one will not ordinarily be appointed; 104 
Ind. 53. A receiver will not be appointed 
to continue the business, except tempo¬ 
rarily ; 0 Fla. 164. 

A receiver will be appointed if there is 
fraud or mismanagement on the part of 
one partner ; or a disagreement between 
them; or an appropriation of firm prop¬ 
erty to individual use ; or one partner is 
excluded from the management; or where 
a liquidating partner is insolvent; Smith, 
Rec. § 191. 

Receivers will be appointed to take 
charge of trust property when it is in 
danger, and such appointment is necessary 
for its preservation ; 66 Ga. 66 ; as where 
the trustee is not responsible; 92 N. C. 519; 
or neglects his duties ; 4 D. & W. 117 ; or 
uses the trust funds on his own account; 
91 N. C. 220; or refuses to collect a debt 
belonging to the estate; L. R. 8 Ch. App. 
597 ; or has failed to obey an order to pay 
over money of the trust; 54 L. J. Ch. 1130; 
but ordinarily the remedy will be by the 
removal of the trustee. The jurisdiction 
to appoint a receiver exists, but will usu¬ 
ally be exercised only in very special 
cases. 

Where a sole trustee is insolvent, a re¬ 
ceiver will be appointed ; L. K. 1 Ch. App. 
825; or where the trustee is poor and of 


bad habits; 12 Sim. 363. 

Equity will appoint a receiver as be¬ 
tween co-tenants of real estate in cases of 
necessity; 17 N. J. Eq. 151; though the 
cases are rare; as in case of partition suits ; 
56 Cal. 32 ; and where one tenant excludes 
the other from possession ; or is insolvent 
and refuses to account; or refuses to exe¬ 
cute the necessary leases or interferes 
with the collection of rent; Smith, Rec. 

§ 317 : 

It is said that equity will more willingly 
appoint a receiver-of a mining property, 
than of ordinary property ; 22 Cow. 194. 

A receiver will ne appointed for good 
cause in a suit for specific performance ; 

142 Ind. 324 ; 91 Hun 304 ; out see 4 Lea 
597. Under special and urgent circum¬ 
stances, a receiver may be appointed as 
between lessor and lessee; 57 Pa. 83. 

In 2 Daly 425, the income of property 
of the defendant in divorce proceedings 
was placed in the hands of a receiver to 
provide for the want? of his family during 
the divorce litigation and after its termin¬ 
ation ; so in case of a decree for alimony ; 
28 Wis. 367. 

A receiver will be appointed to take 
charge of the estate of a decedent, but “ a 
strong case must be made out to induce 
the court to dispossess a trustee or execu¬ 
tor who is willing to art” ; l Woods 262, 
affirmed in 91 U.S. 254. Pending probate 
proceedings the property will in some 
cases l>e protected by the apjxfintnient of 
a receiver ; 3 Md. Ch. 279. In 60 Pa. 172, 
where a will had been admitted to probate 
and an appeal was pending on an issue to 
try the validity of the will, a bill for the 
appointment of a receiver was refused. 

A receiver may be apjiointed in lieu of 
an executor or administrator, where 
there has been waste or misappropriation ; 
or such a result is probable ; or the exec¬ 
utor is insolvent and this is coupled with 
misapplication; 57 N. C. 390; but not 
for poverty alone ; id. ; or where an exec¬ 
utor is dead or refuses to act; or where 
the executor is a non-resident; Smith, 
Rec. § 301. 

A receiver will be appointed as between 
the vendee and vendor of realty where 
there is a contract of sale under which 
possession has been delivered and there is 
a default in payments, the vendee not 
being responsible ; Smith. Rec. § 315. 

The comptroller of the currency has 
wer to appoint a receiver of a national 
nk, to taxe possession of its assets, col¬ 
lect its dehts, and enforce the persona) lia¬ 
bility of the stockholders. In ca^es not 
within the national bank act. equity has 
jurisdiction to appoint receivers as in case 
of other corporations. 

A receiver of a national bank is nn offi¬ 
cer and agent of the United States within 

R. S. § 380, requiring the district attorney 
to conduct all suits relating to national 
banks in which the United States or any 
of its officers or agents are parties ; 150 U. 

S. 342. The closing of a national bank 
ani the appointment of a receiver trans¬ 
fers the assets of the bank to him; 146 
U. S. 499 ; he has a reasonable time to 
elect whether he will take property leased 
with a > option to purchase or return it; 

143 U. S. 313. 

Generally any stranger to the suit may be 
appointed receiver. The court will not ap¬ 
point attorneys and aolicitors in the cause; 

1 Hog. Ir. 322; masters in chancery ; 6 
Ves. 427 ; an officer of the corporation ; 28 
N. J. Eq. 166; 1 Paige, Ch. 517 ; though it 
is sometimes done especially in the case of 
large railroad systems. There is no gen¬ 
eral rule about appointing officers of the 
company as receivers : generally the courts 
refuse to do so ; 65 Fed. Rep. 557. Coun¬ 
sel for an adverse party cannot act as re¬ 
ceiver's counsel, and if he do he will not be 
paid out of the funds; 44 N. E. Rep. (III.) 
871 ; a public officer charged with tlie duty 
of winding up an insolvent corporation 
may be appointed; 8 Fed. Rep. 465; so 
also a mortgagee; 3 Term 238 ; 9 Ves. 
271; a trustee; 3 Ves. 516 ; 8 id. 72 ; but 
not ordinarily a party in the cause; 63 111. 
408. 


A receiver may be appointed without 
notice to the adverse party, though gen¬ 
erally this should not be done ; 41 Kan. 
475. It will be done only where the de¬ 
fendant cannot be found or where there is 
danger of loss or irreparable injury ; Smith, 
Rec. § 5. The appointment and retention 
of a receiver cannot be collaterally at¬ 
tacked ; 52 Kan. 109. 

A receiver has no power without the 
previous direction of the court to incur any 
expenses, except those absolutely necessary 
for the preservation and use of the nroD- 
erty ; 93 U. S. 352. F K 

He is responsible for good faith and 
reasonable diligence. When the property 
is lost or injured by any negligence or dis¬ 
honest execution of the trust, he is liable 
in damages; hut he is not as of course 
responsible because there has been an em¬ 
bezzlement or theft. He is bound to such 
ordinary diligence as belongs to a prudent 
and honest discharge of his duties, and 
such as is required of all persona who re¬ 
ceive compensation for their services: 
Story, Bailin. 620. 621; see 80 N. Y. 
458 ; but he is not the agent of an insolvent 
railroad company, and lienee the company 
is not liable for damages occasioned bv his 
negligence in operating the road ; 58 N. Y. 
Cl ; nor is he personally liable ; G3 N. Y. 
281; but he is liable as receiver for loss as 
a carrier of goods; 99 Mass. 395. It is held 
that where an injury results from the fault 
or misconduct of a receiver appointed by 
a court of equity, the court may in its dis¬ 
cretion either take cognizance of the ques¬ 
tion of the receiver’s liability, and deter¬ 
mine it, or permit the aggrieved jiartv to 
sue at law; 11 C. E. Green 474 ; 4 £un 
373 ; 12 Am. Law Rev. 060. 

In a railroad receivership the court will 
not order the receiver to pay the rental of 
a leased portion of the roau, when hr hag 
not received therefrom sufficient to pay 
such rental, over and above operating ex¬ 
penses, and when the trustee of llie leased 
property has asked the court for its sur¬ 
render, but has permuted it to remain in 
the receiver’s hands and has nut taken 
possession of it under an order granted by 
the court: 145 U. S. 82. 

Receivers are not assignees and are not 
bound to adopt a lease, but have an option 
to do so or not : 58 Fed. Rep. 280; GO id. 
9G0. A receiver is not compelled to adopt 
the contracts or leases of the railroad com¬ 
pany, but Is entitled to a reasonable time 
to elect, and a court will not order him to 
pay rental when the income is not suf¬ 
ficient to pay running expenses : 150 t\ S. 
287, 810. A receiver of an insolvent cor¬ 
poration, who takes possession of a lease¬ 
hold estate-held by the corporation, d<»-n 
not thereby become un assignee of the 
term, nor liable on the covenants of the 
lease, but is liable only for a reasonable 
rent while in possession ; 40 N. E. Rep. 
(Mass.) 857 ; and in some cases for the 
rental specified in the lease ; 163 III. 120. 
See Lease. 

A receiver is entitled to a reasonable 
time in which to elect whether or not to 
retain rolling stock formerly obtained l y 
the company on periodical payments. If 
lie retains it, be must pay the contract 
price: if lie retains it for a time and then 
releases it, he must pay a fair price for its 
use, which is usually based on the mileago 
of the cars and is not the stipulated “ ren¬ 
tal” under the contract: 42 Fed. Rep. 6. 

The receiver of a railroad is not liable for 
his refusal to carry the plaintiff on a ticket 
issued by the company before his appoint¬ 
ment. The plaint iff has only the right to 
come in as a general creditor for the price 
of the ticket; 48 Par. Rep. (Wash.) 53. 

Freight money paid to a company before 
the appointment of a receiver does not en¬ 
title the company to sue the receiver for 
refusal to carry the goods ; 51 Fed. Rep. 15. 

Damages accruing during the time a 
railroad is in the hands of a receiver are 
part of the operating expenses, payable out 
of the income, if there is any ; if not. out 
of the corpus of the property ; 86 Fed. Rep. 

1; 31 U. 8. App. 644. 

An act in South Carolina by which a 
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judgment for personal injuries recovered 
in an Art ion commenced twelve months 
from the time the injury was sustained, 
take* precedence of any mortgage died or 
trust given to secure the i*nymentof bonds, 
is »n amendment of the charters of nil 
railroad corporation* theretofore created 
in that state, and Any existing mortgage** 
must be taken to have given his assent to 
this provision. 

Equity may order a receiver to hny roll¬ 
ing stock when necessary for the con¬ 
tinued operation of the road and cbArge 
the price as a first lien on the property ; 117 
U. S. 434 ; 97 id. 146. 

Separate receivers will not be appointed 
in two suits against the same railroad com¬ 
pany. The existing receivership should be 
extended; 65 Fed. Rep. 351. 

A receiver appointed in a federal court 
is required to manage the property in Ac¬ 
cordance with the laws of the state where¬ 
in it is situate : 2 Supp. K. S. 613. 

Where a receiver has been discharged 
and a railroad turned over to the company, 
it was held that the company was liable to 
an action by one who had suffered per¬ 
sonal injury’ bv the negligence of the em¬ 
ployes while the road was in the hands of 
the receiver ; 23 U. S. App. 143. 

A mortgagee plaintiff at whose instance 
a receiver has been appointed for a rail¬ 
way cannot be compelled, if expenses of 
operation and management exceed the 
value of the property, to make good a de¬ 
ficit, unless the order of appointment was 
made on that condition, and he is not 
liable to the employes of the receiver for 
their wages ; 47 rac. Rep. (Ore.) 706. 

Equity in appointing a receiver for a 
corporate property may, in its discretion, 
require mortgage bondholders to do equity 
by providing for the payment of claims for 
labor and supplies as a condition of the ap¬ 
pointment; 99 U. S. 235. Orders appoint¬ 
ing a receiver usually direct the payment 
of such preferred claims of this class as the 
master shall find to be equitably entitled ; 

22 Fed. Rep. 471; and it is tlie better practice 
to make the oider then ; 41 Fed. Rim. 551 ; 
they will be paid even if not provided for 
in the Original decree ; 103 U. S. 286 : the 
order can be made afterwards; 41 Fed. 
Rep. oil. It has been held that there can 
be no preference as to the corpus of the 
property where payment was not provided 
for in the original record ; 61 Fed. Rep. 
150 ; nor an;/ preference whatever ; 60 Fed. 
Rep. 295 ; but it is also field that where the 
earnings have been diverted to the pay¬ 
ment of interest or permanent improve¬ 
ments. preferrel debts will be charged on 
the corpus if the current income is not 
sufficient to pay them; 107 U. S. 59; 111 
id. 779; 125 id. 268; and sometimes even 
without showing a diversion of earnings ; 
106 U. S. 286. 

Where a receiver is in under forclosure 
proceedings of a general mortgage on a sys¬ 
tem of railroads, preferred debts will be 
charge! on the earnings of the entire 
system ; 30 Fed. Rep. 332. 

As to the classes of preferred debts, they 
are said to be those “ which, when in¬ 
curred, operated in a direct way to tlie ad¬ 
vantage of the bondholder ;" 33 Fed. Rep. 
12 ; or which were “ made to preserve the 
estate; ” 83 Tenn. 138; or were pay¬ 
ments " necessary in the ordinary admin¬ 
istration of tlie aff iirsofthc corporation ; ” 

23 Fed. Rep. 521 ; or were reasonably 
“ necessary to incur in order to keep the 
road in operation ;" Short, Rv. Bonds 
§634. 

They include: Debt* for freight and 
ticket balances ; 106 U. S. 280 : wage* : 9ft 
id. 235 : 106 id. 286 ; wages and salaries of 
employes of every grade; 33 Fed. Rep. 
773; counsel; 8 Fed. Rep. 579 ; 23 id. 521 
(but notone employed for a special pur¬ 
pose ; 138 U. S. 501 ; nor an attorney’s fee 
for services rendered a year and a half be¬ 
fore the receivership ; 51 Fed. Rep. 68 ; 
hut the annual salary of a regular counsel 
for a short time before receivership w ill be 
preferred ; 23 Fed. Rep. 521 ; not n secre¬ 
tary of the company ; 60 Fed. Rep. 295 ; 
nor a chum for legal services in advising 


14 id. 141; 28 id. 
a case said to be of 
Short, Ry. Bonds 


parties who lent money to keep the road in 
operation ; 138 U. 8. 501); supplies and 
material for equipping, operating, nnd re- 

K tiring the road; 99 U. S. 252; 00 Fed. 

ep. 23; but not when furnished on credit 
payable at some definite period, in the 
Future ; 58 Fed. Rep. 473 ; 46 *71. 101. Tlie 
vendor of rolling stock under a car trust is 
not preferred os to the balance- of pnyinents 
due him ; 99 U. S. 258. The rental of care 
used by the receiver is held to be charge¬ 
able to the proceeds of the sale of the prop¬ 
erty os one of the expenses of the admin¬ 
istration ; 06 Ga. 630;-as is also the unpaid 
rental during their use by the company be¬ 
fore the receiver was appointed, and com¬ 
pensation for the ordinary w*ear and tear 
and the expense of returning the cars to 
the owner; id.; contra, us to rentals accru¬ 
ing before the receivership ; 130 U. S. 89; 
117 id. 479. 

Rentals on a leased line will not be pre¬ 
ferred : 58 Fed. Rep. 268 ; debts contracted 
for original construction will not be pre¬ 
ferred ; 134 U. 3. 296 ; nor the price of a 
locomotive bought six months befoie the 
receivership ; 44 Minn. 115 ; nor will claims 
for damages for breach of contract; 32 
Fed. llep. 560; nor those caused by the 
operation of the road before the appoint¬ 
ment of the receiver ; 

871 ; but see 20 id. 260, 
doubtful authority; 

§626. 

A bondholder who pays taxes will be sub¬ 
rogated to the lien of the state ; 100111. 511. 

The ordinary period within which such 
claims Are allowed is six months; 6 Biss. 
535 ; but claims have been awarded a pref¬ 
erence after eight months; 3 Hughes 
320 ; eleven months ; 111 U. S. 778 ; nearly 
Iwo years; 41 Fed. Rep. 551 ; two years; 
83 id. 005 ; three years ; 99 U. S. 880. There 
is no fixed time within which a loan 
priority can be given ; it is a question of 
reasonable time ; 70 Fed. Rep. 741. 

Preferred debts do not come in before 
mortgage debts because they have a lien ; 
75 Va. 701. 

The doctrine of Fosdick v. Schall. 90 U. S. 
252 (first suggested by Judge Dillon), is 
that the income of a railroad company, 
out of which a mortgage is to be paid, is 
the net income obtained by deducting from 
gross earnings what is required for operat¬ 
ing expenses, proper equipment, and useful 
improvements. Every mortgagee impliedly 
agrees that the current debts made in the 
ordinary course of business 9hall be paid 
from the current receipts before he has 
any claim on the income. Also, that when 
there i9 a diversion of income from the 
payment of current debts to pay fixed 
oharges, thus increasing the security of the 
latter, this must be returned to the current 
debt fund before the mortgagee i 9 paid. 
This was followed in 111 U. S. 781, where 
it was held that a supply claim incurred 
prior to the receivership was a charge on 
the income coming into the receiver’s 
hands, os well os that received before his 
appointment. Such a claim is payable out 
of the receiver’s surplus earnings, whether 
or not, during the company’s operation of 
the road, there was a diversion of income, 
either in paying interest or in betterments ; 
and even where the company has misap¬ 
propriated such income to purposes not 
beneficial to the mortgagee; 170 U. S. 
355. See 106 id. 286. 


The dominant feature of the doctrine, 
as applied in 111 U. S. 776, is said to be 
that where expenditures were made which 
were essentially necessary to enable the 
road to beoperated as a continuing busi¬ 
ness, and it was the expectation of the 
creditors that the indebtedness would be 
paid out of current earnings, a superior 
equity arises in favor of the materialman 
as against the mortgage bonds in the in¬ 
come arising both before and after the ap¬ 
pointment of a receiver; 170 U. S. 355. 
This equity arises upon the tacit or ex¬ 
press understanding that the current 
earnings would be appropriated for tlie 
payment of the debt. Even though tlie 
mortgage provides for a sequestration of 
income for the benefit of tlie bondholders, 


that income, until Btrict foreclosure or a 
sale of the road, is charged with the prior 
equity of unpaid supply claims ; id. Equity 
will confine itself within very restricted 
limits in the application of tins doctrine ; 
136 U. S. 89 : 140 U. S. 95; in both of which 
oases it was not, under special circum¬ 
stances, applied to cur trust rentals prior to 
the suit for foreclosure. To the same 
effect, 48 Am. & E. R. Cas. (Tex.) 656. 

A receiver of a railroad on coming into 
possession of earnings should pay out of 
the same all debts for supplies contracted 
within a reasonable time before the re¬ 
ceivership, before making any expenditure 
for betterments or interest on mortgages ; 
76 Fed. Rep. 502. 

The court may authorize receivers, in 
their discretion, to pay the current pay¬ 
rolls and supply accounts incurred in the 
operation of the road within four months 
before their appointment; 75 Fed. Rep. 54. 
Current operating expenses for a limited 
time before the appointment of a receiver 
under a foreclosure bill may be oharged on 
the income earned during the receivership 
or upon the cojtjus of the property, in pref¬ 
erence to the liens of the mortgage ; 74 
Fed. Rep. 335. A receiver of a railroad is 
properly authorized to pay all balances due 
to other carriers and connecting lines, and 
should be allowed to pay, from the pro¬ 
ceeds of the sale of receiver’s certificates, 
charges for freight on cars, coal, oil, etc., 
consigned to the insolvent company and 
due before the appointment of a temporary 
receiver ; 8 U. S. App. 547. 

Mileage due under a contract for the use 
of Pullman cars is not distinguishable from 
car rentals, and cannot be made a preferred 
claim on tlie appointment of a receiver; 
84 Fed. Rep. 18; 149 U. S. 05. 

A cable for a cable railway, if necessary, 
is entitled to a preference, though no di¬ 
version of income is shown ; and the lapse 
of two yeais will not bar the claim ; 83 
Fed. Rep. 3G5. 

The payment of unpaid debts for operat¬ 
ing expenses accrued within ninety days, 
and of ticket and freight balances due. are 
necessary for the preservation of the mort¬ 
gaged property, in order to keep it a going 
concern ; 117 U. S. 456. 

The doctrine has in some courts been 


extended with great freedom, nnd the 
granting of preferences and the issuo of 
receivers certificates carried to such an 
extent as to give rise in the public mind to 
an erroneous view of the powers of courts 
of equity in this regard. In 80 Fed. Rep. 
024, the circuit court of appeals remarks 
that “ the liberality with which this equity 
was extended by some of the circuit courts 
in favor of general creditors, induced the 
supreme court in Kneeland v. Trust Co., 
138 U. 9. 89, to call attention to the neces¬ 
sity of preserving the general priority of 
contract liens over all but a limited class 
of claims. Through Mr. Justice Brewer, 
the court said: ‘The appointment of a 
receiver vests in the court no absolute 
control over the property, and no general 
Authority to displace vested contract liens. 
Because, in a few specified nnd limited 
cases, this court has declared that unse¬ 
cured claims were entitled to priority over 
mortgage debts, an idea seems to have ob¬ 
tained that a court appointing a receiver 
acquire power to give such preference to 
any general and unsecured claims. It has 
been assumed that a court appointing a 
receiver could rightfully burden the mort¬ 
gaged property for the payment of any un¬ 
secured indebtedness. . . . It is the excep¬ 
tion, and not the rule, that such priority 
of liens can be displaced. Wc emphasize 
this fact of the sacredness of contract liens, 
for the reason that there seems to be grow¬ 
ing an idea that the chancellor, in the 
exercise of his equitable [lower, has un¬ 
limited discretion in tliis matter of the 
displacement of vested liens.’” While7he 
court appointing an ancillary receiver 
will protect local creditors having prior 
rights or liens, it will recognize no distinc¬ 
tion between foreign and domestic credit- 
ore whose claims stand on equal footing, 
and it rests in the court’s discretion whether 
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it will distribute the assets or transmit 
them to a primary receiver ; 88 Fed. Rep. 
180. 

The rule has heen held to apply only to 
railroads; 128 U. S. 418; not to manu¬ 
facturing corporations ; 35 Fed. Rep. 438 ; 
42 id. 372 ; nor to street railways ; 84 Fed. 
Rep. 257 ; nor to steamship lines ; 50 Fed. 
Rep. 312; nor to a hotel company; 106 N. 
Y. 423 ; it is held applicable to street rail¬ 
ways ; 8 Utah 15; 87 Fed. Rep. 269. In a 
recent Alabama case it has been held ap¬ 
plicable to ail public corporations; 39 L. 
R, A. 623. 

See Mortgage, 

Suits. A receiver must ordinarily obtain 
leave of the appointing court before insti¬ 
tuting a suit; but not where he sues for debt 
due him in his official capacity ; L. R. 12 
Ef], 614; or sues in the appointing court 
with its sanction; Smith, Rec. § 69; 86 
Mo. 505. 

It was formerly held that a receiver had 
no standing in a foreign court; Smith, Rec. 
§ 73; but it is said to be now “ well estab¬ 
lished tliat a receiver may invoke the aid 
of a foreign court in obtaining possession 
of property or funds within its jurisdiction 
to which he is entitled," but not against 
the creditors of a non-resident debtor who 
are seeking to subject property to the pay¬ 
ment of their debts; Ind. 477 ; and this 
is a matter of comity; 33 N. J. Eq. 155. 

Late cases hold that a receiver appointed 
in one state can sue in another by comity, 
in respect of property rights in the latter 
Btate, provided the domestic creditors are 
protected ; 123 N. Y. 37 ; 55 How. Pr. 52; 
18 N. Y. L. J. 1059 (App. Div.). 

It is held that an Illinois receiver ap¬ 
pointed at the Buit of a non-resident 
oreditor may hold the assets against an 
Illinois creditor; 39 N. E. Rep. (Ill.) 1001. 
It is the safer course in important cases to 
secure an ancillary receivership in the 
foreign state, and such is a common 
practice. 

In 161 Mass. 224,it was held that the ancil¬ 
lary receiver should remit tlio fund to the 
ho ne receiver for distribution, if it should 
appear that Massachusetts claimants would 
tli3ie be placed on an equality with home 
claimants. This case is 9aid to have gone 
to the limits of comity ; Smith, Rec. § 73. 
Where a receiver takes property to a 
foreign state his possession will be pro¬ 
tected ; 75 Pa. 112; 108 Mo. 317 ; contra , 81 
Cal. 551. 

One who has a legal cause of action 
sounding merely in tort against a receiver 
appointed by a court of clianoery lias a 
right to pursue his redress by an action at 
law. Such action cannot be brought with¬ 
out the chancellor’s permission, but this 
cannot be refused, unless the claim pre¬ 
ferred be manifestly unfounded ; 16 Wall. 
218. See 25 Alb. L. J. 46. 

A receiver cannot be sued without the 
consent of the appointing court; 2 Idaho 
590 ; 149 U. S. 473; 134 Ind. 672; but there 
are exceptions to this rule; By act of 
congress, March 3d, 1889, every receiver 
appointed by a federal court may be sued 
without leave of court, but subject to the 
general equity jurisdiction of the court 
which appointed him. This act extends 
to any court of competent jurisdiction, 
state or federal, and not merely to the ap¬ 
pointing court; 141 U. S. 327 ; 73 Tex. 47. 
It applies to actions for personal injuries 
to passengers ; 121 Mo. 1; suits on patents 
may be brought without leave; 66 Fed. 
Rep. 786. Receivers operating a railroad 
in another state are liaole to action there ; 
99 Man. 895; property in another state, in 
the hands of a receiver, may be garnisheed 
there; 5 Colo. 14; where a receiver has 
taken possession of property not specified 
in tiis decree appointing him ; 111 Maas. 
006. 

It is held, that suing without leave is 
mere contempt of court and does not affect 
the jurisdiction of the court in which the 
suit is brought; 5 Colo. 14; and that the 
proceedings are regular till the appointing 
court interferes; 60 N. Y. 66; oilier cases 
hold that there is no jurisdiction till leave 
is granted ; 104 U. S. 126 : 96 Ind. 69; 14 


How. 52. Leave to sue rests in the dis¬ 
cretion of the appointing court; 68 Wis. 
44; ordinarily leave will be granted to sue 
only in the appointing court; 21 Fed. Rep. 
354. 

Under the strict common law. a receiver 
must sue in the name of the corporation 
or firm of which he is receiver ; 115 U. 8. 
499; but in states having codes of pro¬ 
cedure he may sue in his own name, as 
having the beneficial interest: 6 Thomps. 
Corp. § 6979. 

Suit should be brought against the com¬ 
pany, but service made on the receiver; 
141 U. S. 327. The receiver brings suit in 
the company’s name but for his own use; 
44 Pa. 294; but he sues in his own name 
on his own contracts; 75 Pa. 112; an 
attachment execution should be served on 
him ; 167 Pa. 689. 

The receiver of a corporation appointed 
by a court of equity cannot sue in his own 
name to recover property of the corpora¬ 
tion which has never been in his possession 
nor been assigned to him, where authority 
to bring such suit has not been conferred 
on him by statute or by decree of court; 
157 Mass. 77. Actions against the receiver 
are, in law, actions against the receiver¬ 
ship, or the funds in the hands of the re¬ 
ceiver, and his contracts, misfeasances, 
negligences, and liabilities are official and 
not personal ; and judgments against him 
as receiver are payable only out of the 
funds in his hands; 141 U. S. 327. The 
corporation is not liable for the receiver’s 
contracts; 58111.61. 

The court can, by Bummary proceedings, 
compel payment by a purchaser from a 
receiver of the price of goods sold and de¬ 
livered ; 36 Atl. Rep. (N. J. Ch.) 937. 

Where a circuit court has appointed a 
receiver of a steamer and all other prop¬ 
erty of a railroad company, and the 
steamer came into collision with another 
vessel and was libelled in admiralty, it 
was held that the circuit court did not err 
in declining to issue an injunction against 
the admiralty proceedings; 21 U. S. App. 
466. 

Where property is in the hands of a re¬ 
ceiver, an independent suit cannot be 
brought to foreclose a mortgage on it, 
even in the same court: 86 Fed. Rep. 390. 

Judgment against a corporation obtained 
between the entry of an order appointing 
a receiver therefor and the approval of his 
bond creates no lien on the property; 60 
Fed. Rep. 441. 

Where a receiver has been guilty of a 
public nuisance, the court will enjom him 
therefrom ; 22 U. S. App. 154. 

A purchaser of a claim against a rail¬ 
road company which is in the hands of a 
receiver is not estopped to attack the 
validity of an order appointing the re- 
oaiver made before he became a party to 
the action; 47 Pac. Rep. (Cal.) 872. 

It is not inconsistent with tne relations 
between a receiver and the court appoint¬ 
ing him that lie should appeal from an or¬ 
der of such court granting an injunction 
against him ; 22 U. S. App. 154. 

The appointment of a receiver of a cor¬ 
poration fixes the status and prioritios of 
its creditors ; 184 Pa. 1, 

A circuit court of the United States has 
no power to appoint a receiver of property 
already in the possession of a receiver duly 
and previously appointed by & state court; 
157 U. S. 169. 

A receiver appointed for one corporation 
cannot act for another; 24 U. S. App. 341. 

An order fixing the compensation of a 
receiver, and taxed as such in the costs, is 
a final judgment upon a collateral matter 
arising out of the action and appealable by 
any party interested in the fund; 47 Pac. 
Rep. (Cal.) 872. As to a receiver’s compen¬ 
sation, see 83 A. A E. Corp. Cos. 583. 

The appointment of a receiver does not 
abate personal actions against the debtor, 
and the receiver has no status in court 
thereunder until he is made a party thereto 
on his own application. The plaintiff may 
proceed to filial judgment without him; 
87 Fed. Rep. 848. 

In Smith, Receiverships, will be found 


references to state legislation relating to 
the appointment of receivers. 

See Smith, Receiverships; High ; Gluck 
A Becker, Receivers; Roluno Stock ; 
Mortgage ; Lease ; Merger ; Recevers’ 
Certificates ; Reorganization. 


DUCHY OF LAN CASTER. An of¬ 
ficer of the Duchy court, who collects all 
the revenues, fines, forfeitures, and assess¬ 
ments within the duchy. 


RECEIVER GENERAL OF THE 
PUBLIC REVENUE. An officer ap¬ 
pointed in every county in England to re¬ 
ceive the taxes granted by parliament, and 
remit the money to the treasury. 

RECEIVER OF STOLEN GOODS. 
Ill Criminal Law . By statutory provi¬ 
sion, the receiver of stolen goods, knowing 
them to have been stolen, may be punished 
as the principal, in perhaps all the United 
States. 

To make this offence complete, the goods 
received must have been stolen, they must 
Jiave been received by the defendant, and 
the receiver must know that they had been 
stolen, 

A boy stole a chattel from his master, 
and after it had been taken from him in 
his master's presence, it was, with the 
master’s consent, restored to him again, in 
order that he might sell it to the defend¬ 
ant, to whom he had been ir the habit of 
selling similar stolen articles. He accord¬ 
ingly sold it to the defendant, who, being 
indicted for feloniously receiving it of an 
evil-disposed person, knowing it to be 
stolen, was convicted, and, notwithstand¬ 
ing objection made, sentenced ; Car. & M. 
217. But this case has since been held not 
to be law, and a defendant not to be liable 
to conviction under such circumstances, 
inasmuch as at the time of the receipt the 
goods were not stolen goods ; Dears!. 468. 

Tiie goods stolen must have been received 
by the defendant. Prima facie , if Btolen 
goods are found in a man’s house, he, not 
being the thief, is a receiver; 1 Den. Cr. 
Cas. 601, And though there is proof of a 
criminal intent to receive, and a knowledge 
that the goods were stolen, if the exclusive 
possession still remains in the thief, a con¬ 
viction for receiving cannot be sustained ; 

2 id. 37. So a principal in the first degree, 
particeps criminis, cannot at the same time 
be treated as a receiver ; 2 id. 459. Where 
a prisoner is charged in two counts with 
stealing and receiving, the jury may re¬ 
turn a verdict of guilty on the latter count, 
if warranted by the evidence, although the 
evidence is also consistent with the pris¬ 
oner having been a principal in the second 
degree in the stealing; Bell, Cr. Cas. 20. 
See 48 Ohio St. 220. But a person having 
a joint possession with the thief may be 
convicted as a receiver ; Dearsl. 494. The 
actual manual possession or touch of the 
goods by the defendant, however, is not 
necessary to the completion of the offence 
of receiving ; it is sufficient if they are in 
the actual possession of a person over w horn 
the defendant lias a control, so that they 
would be forthcoming if he ordered it ; id. 
494. Husband and wife were indicted 
jointly for receiving. The jury found both 
guilty, and found, also, that the wife re¬ 
ceived the goods without the control or 
knowledge of the husband, and apart from 
him, and that “ he afterwards adopted hi® 
wife’s receipt.” It was held that this find¬ 
ing did not warrant the conviction of the 
husband ; Dearsl. A B. 329. 

The offence of receiving stolen property 
involves a criminal intent as a material 
element, such as an intent to aid the thief, 
of obtaining a reward for restoring it to 
the owner, or in some way to derive profit 
from the act; 27 Tex. App. 193. See 58 
Ark. 518. 

It is almost always difficult to prove 
guilty knowledge ; and that must, in gen¬ 
eral, be collected from circumstances. If 
such circumstances are proved which to a 
person of oommon understanding and pru¬ 
dence, and situated as the prisoner was, 
must have satisfied him that they were 
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nt-ol^n. this is sufficient. For example, the 
receipt of watches, jewelrv.large quantities 
of money, bundles of clothes ol various 
kind*, or personal property of any sort, to 
s considerable value, from boys or persons 
destitute of pro|*»rly and without any law¬ 
ful means of acquiring them, anti specially 
if bought at untumiy hours, the mind can 
arrive at no oilier conclusion than tl\^t 
they wore stolen. This is further con¬ 
firmed if they have been bought at an un¬ 
der-value. concealed, the marks defaced, 
and falsehood resorted to in accounting 
for the pewsession of them ; Alison, Cr. 
Law 330 ; 3 Kuss-'Cr. 253; 1 Fast. & F. 

51 ; Whart. Cr. L. 983, 980. See 135 
III. 243. 

Evidence that other stolen goods were 
fouud in defendants possession is admis¬ 
sible to show guilty knowledge; 38 S. C. 330. 

In order to sustain a prosecution for re¬ 
ceiving stolen property, it is necessary to 
prove that defendant knew it was stolen, 
but such knowledge need not be personal 
or actual ; 50 Mo. App. 186. 

At common law, receiving stolen goods, 
knowing them to have been stolen, is a 
misdemeanor; 3 Russ. Cr. 253. But in 
Massachusetts it lias been held to partake 
so far of the nature of felony that if a con¬ 
stable has reasonable grounds to suspect 
one of the crime of receiving or aiding in 
the concealment of stolen g<*ods, knowing 
them to be stolen, he may without warrant 
arrest the supposed offender ; 5 Cush. 281. 
See [1892] 3 Q. B. 597 ; RecextPOSSESSION, 
etc. 

RECEIVERS’ CERTIFICATES. 

Acknowledgments of indebtedness issued 
by a receiver under the order of the court 
by which he was appointed, either directly 
in discharge of obligations incurred in the 
management of the property, or for borrow¬ 
ing money for the maintenance and opera¬ 
tion of the property, and redeemable out 
of its proceeds. They may he made a lien 
on the property when that is necessary for 
its proper management and operation in 
the interest of all who may be concerned 
in it, as directed in the order under which 
they are issued, and are usually made a 
first cliarge on the fund in the receiver’s 
hands, after payment of the operating ex¬ 
penses. 

In the case of property such as a railroad, 
which is of a character to give the public 
a right to its continued operation and use, 
the court in a proper case may impose the 
erpenses and obligations of operation upon 
the property regardless of the question of 
who may be the ultimate owner of the 
property ; 115 Cal. 285. A court of equity 
has power to appoint a receiver for a rail¬ 
road and to authorize the issue of certifi¬ 
cates for raising money necessary for the 
management and preservation of the road, 
and make the debt thereby created a first 
lien; 97 U. S. 146; 117 id. 434. But a court 
of equity cannot order the issue of certifi¬ 
cates, to be a paramount lien, by the re¬ 
ceiver of an insolvent private corporation, 
where the business is affected with no 
public interest, unless such issue is essential 
to preserve the property or franchises ; 68 
Fed. Rep. 023 ; as against lienors who have 
not assented to their issue ; 78 id. 62. 

In the case of a mining company the 
court cannot, against the objection of even 
a small minority of the mortgage bond¬ 
holders, authorize the issue of certificates 
to be a first lien, to enable a continuance 
of the operation of the mines ; 50 Fed. Rep. 
481; nor can such certificates be issued for 
payment of taxes in the case of the fore¬ 
closure of the second mortgage of a private 
corporation, to be a paramount lien, against 
the consent of the first mortgagee; 70 Fed. 
Rep. 2 ; or in the like case for carrying out 
contracts for improvements made with 
purchasers of the company’s land ; id. ; 
s. c. 36 U. S. App. 01. In the cose of a rail¬ 
road such certificates cannot be issued and 
given a first lien, on an application ex 
parte without notice to lienholders, the 
proceeds to be used for the maintenance of 
the road ; 45 8. C. 464. 

Where a mine and railroad were operated 


in connection with each oLher by the name 
company, certificates were issued as a 
charge upon both properties ; 80 Va. 754. 

If the order authorizing certificates for 
borrowing money to carry on the business 
does not limit their payment to any partic¬ 
ular fund, the right of boua fide holders 
for value to resort to the general assets a* 
against general creditors will not 1>e qiiuli- 
fled by a qua«-limitation apparent on the 
face of the certificates ; 22 W. N. C. Pa. 31 ; 
s. c. 12 Atl. Rep. (Pa.) 271. 

When the receiver is appointed on peti¬ 
tion of a stockholder, and earnings have 
been used to pay interest on the bonds, 
there is no equity which requires payment 
of past due claims for labor and materials 
by the issue of receivers’certificates there¬ 
for, payable out of the corpus of the prop¬ 
erty ; there is an equity to pay out of net 
earnings for labor necessary to keep the 
property in actual operation, but such earn¬ 
ings cannot be anticipated bv the issue of 
receivers’ certificates unless by agreement 
of parties; 59 Fed. Rep. 25 ; nor can such 
certificates be issued against the opposition 
of first mortgage bondholders for new 
equipment and construction of a narrow 
gauge road of which new owners would 
manifestly change the gauge to the 
standard, so that the proposed improve¬ 
ments would be useless; id. Except under 
extraordinary circumstances, a court ought 
not to order the issue of receivers’ certifi¬ 
cates, with a prior lien, to complete an un¬ 
finished railroad ; 100 U. S. 005. Such an 
order was made in 2 Dill. 448, where it was 
necessary to complete the road in order to 
secure a land grant; and in 2 Woods 500, 
to preserve a railroad and complete some 
inconsiderable portion of it. 

Certificates issued, under an order made 
without notice to creditors, for debts prior 
to the receivership, give the holders no 
preference over other creditors ; 64 Fed. 
Rep. 25. They cannot be issued, with 
priority over existing mortgages, for wages 
accrued before the appointment of the re¬ 
ceiver or for deficiency of supplies ; 1 Wall. 
254 ; 94 id. 734 ; 97 id. 146; 107 id. 592 ; 96 
N. Y. 49 ; 95 Ill. 134. Certificates issued, 
not to preserve the property, but to pay 
unsecured claims, cannot be given priority 
over an antecedent mortgage ; 81 Mo. 559 ; 
when in excess of the amount authorized 
by the court they cannot be enforced 
against the property unless the proceeds 
were used for its benefit; 77 Hun 144. 
They cannot be issued to pay interest on 
bonds; 70 Fed, Rep. 418. 

Allowances to receivers and their counsel 
as compensation for services are taxable as 
oosts, and have priority over receivers’ cer¬ 
tificates ; 70 Fed. Rep. 643 ; ami certificates 
issued under an order not giving them 
priority over other claims, are not entitled 
to preference over debts of the receiver 
contracted in carrying on the business ; 27 
Pittsb. L. J. Pa. N. s. 390; and persons 
taking such certificates in exchange for 
certificates before issued under an order 
giving them a preference, are not entitled 
topriority even under the first ordei*; id. 

The holder of certificates is put upon in¬ 
quiry os to the whole course of the proceed¬ 
ings of a litigation in which they were 
issued, and is charged with notice thereof ; 
58 Fed. Rep. 6; and when the order for the 
issue was ex parte, and the proceeds were 
improperly' applied, a holder who made no 
demand for tnree years and until the fore¬ 
closure sale was confirmed and a decree of 
distribution entered, was guilty of gross 
laches and estopped by the decree from as¬ 
serting his claim ; id. Where defendants 
held receivers’ certificates for a right of 
way and agreed that they should be post¬ 
poned to other certificates to be issued to 
plaintiffs, but on a sale defendants were 
paid for the right of way and plaintiffs’ cer¬ 
tificates were uot paid in full, the latter 
were entitled to recover from the defend¬ 
ants the amount so paid them; 137 Ind. 159. 

Holders of certificates cannot enjoin a 
sale under a decree in favor of an interven¬ 
ing mechanics’ lien creditor whose claim 
was prosecuted before the certificates were 
authorized; 63 Fed. Rep. 686. 


It has been held that a chancellor cannot 
authorize a receiver to borrow money bv 
selling interest-bearing receivers’ certifi¬ 
cates of indebtedness at less than their face 
value ; 53 Ala. 337 ; hut see 3 Woods 500. 

They are not negotiable, and in fact lack 
almost every characteristic of negotiable 
paper ; Gluck & Beck. Rec. § 95. 

Purchasers of certificates are not bound 
to see to the application of the purchase 
money ; id. : U7 U, 8. 434. See Receivers ; 
Roluno Stock ; Mortoaoe. 

RECEIVING. Taking or having, 28 
Atl. Rep. (Neb.) 730. 

RECENT POSSESSION OF 
STOLEN PROPERTY. In Criminal 
Law. Possession of the fruits of crime 
recently after its commission is prima 
facie evidence of guilty possession ; and if 
unexplained, either by direct evidence, or 
by the attending circumstances, or by the 
character and habits of life of the posses¬ 
sor, or otherwise, it is usually regarded by 
the jury as conclusive. 1 Tayl. Ev. § 122. 
See 1 Ureenl. Ev. 34 ; 102 U. S. 615. 

It is manifest that the force of this rule 
of presumption depends upon the recency 
of the possession as related to the crime, 
and upon the exclusiveness of such pos¬ 
session. 

If the interval of time l>etween the loss 
and the finding be considerable, the pre¬ 
sumption. as it affects the party in posses¬ 
sion of th^ stolen property, is much weak¬ 
ened, and the more especially so if the 
goods are of such a nature as, in the ordi¬ 
nary course of things, frequently to change 
hands. From the nature of the case, it is 
not possible to fix any precise period with¬ 
in which the effect of this rule of presump¬ 
tion can be limited ; it must depend not 
only upon the mere lapse of time, but upon 
the nature of the property and the con¬ 
comitant circumstances of each particular 
case. Thus, where two ends of woollen 
cloth in an unfinished state, consisting of 
about twenty yards each, were found in 
the possession of the prisoner two mouths 
after they had been stolen, it was held that 
the prisoner should explain how he came 
by the property ; 7 C. & P. 551. But where 
the only evidence against a prisoner was 
that certain tooU had been traced to his 
possession three months after their loss, an 
acquittal was decided ; 3 C. & P. 000. And 
so, on an indictment for horse-stealing, 
where it appeared that the horse was not 
discovered in the custody of the accused 
until after six months from the date of the 
robbery ; 3 C. & K. 818; and where goods 
lost sixteen months before were found in 
the prisoner’s house, and no other evidence 
was adduced against him, he was not called 
upon for his defence ; 2 C. & P. 459. 

It is obviously essential to the just ap¬ 
plication of this rule of presumption that 
the house or other place in which the 
stolen property is found, be in the ex¬ 
clusive possession of the prisoner. Where 
they are found in the apartments of a 
lodger, for instance, the presumption may 
be stronger or weaker according os the 
evidence does or does not show an exclusive 
possession. Indeed, the finding of stolen 
property in the house of the accused, pro¬ 
vided there were other inmates capable of 
committing the larceny, will of itself be 
insufficient to prove Ins possession, how¬ 
ever recently the theft may have been ef¬ 
fected, though, if coupled with proof of 
other suspicious circumstances, it may 
warrant the prisoner’s conviction even 
though the property is not found in his 
house until arter his apprehension ; 8 Dow]. 
& R. 572; 2 Stark. 139. The force of this 
presumption is greatly increased if the 
fruits of a series of theft9 be found in the 
prisoner’s possession, or if the property 
stolen consist of a multiplicity of miscel¬ 
laneous articles, or be of an uncommon 
kind, or, from its value or other circum¬ 
stances, be unsuited to the station of the 
party. 

Such possession of stolen goods may be 
Indicative of any more aggravated crime 
which has been connected with theft. 
Upon an indictment for arson, proof that 
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property which was in the house at the 
time it was burnt was soon afterwards 
found in the possession of the prisoner was 
held to raise a probable presumption that 
he was present and concerned in the 
offence; 2 East, PI. Cr. 1035. A like in¬ 
ference has been raised in the case of 
murder accompanied by robbery; Wills, 
Circ. Ev. 72. 241 ; in the cases of burglary 
and shopbreaking; 4 B. & Aid. 122; 9 C. 
& P. 304 ; 1 Mass. 100; and in the case of 
the possession of a quantity of counterfeit 
money ; Russ. & R. 308 ; Dearsl. 552 ; but 
the recent possession of stolen property by 
one charged with receiving it, knowing it 
to be stolen, raises no presumption that he 
knew that it had been stolen ; 89 Mo. 595. 

Upon the principle of this presumption, 
a sudden and otherwise inexplicable tran¬ 
sition from a state of indigence, and a 
consequent change of habits, is sometimes 
a circumstance extremely unfavorable to 
the supposition of innocence; 11 Mete. 
534. See 1 Gray 101. 

But this rule of presumption must be 
applied with caution and discrimination ; 
for the bare possession of stolen property, 
though recently stoltMi, uncorroborated by 
other evidence, is sometimes fallacious and 
dangerous as a criterion of guilt; 2 Hale, 
PI. Cr. 289, where it is said : 14 If a horse 
be stolen from A, and the same day B be 
found upon him, it is a strong presumption 
that B stole him ; yet,” adds that excellent 
lawyer, “ I do remember before a learned 
and very wary judge, in such an instance, 
B was condemned and executed at Oxford 
assizes, and yet, within two assizes after, 
C being apprehended for another robbery, 
and convicted, upon his judgment and 
execution confessed he was the man that 
stole the horse, and, being closely pursued, 
desired B a stranger, to walk his horse 
for him while he turned aside upon a 
necessary occasion, and escaped ; and B 
was apprehended with the horse, and died 
innocently.” 

The rule is occasionally attended with 
uncertainty in its application, from the 
difficulty attendant upon the positive iden¬ 
tification of articles of property alleged to 
have been stolen ; ana it clearly ought 
never to be applied where there is reason¬ 
able ground to conclude that the witnesses 
may be mistaken, or where, from any 
other cause, identity is not satisfactorily 
established. But the rule is nevertheless 
properly applied in peculiar circumstances, 
where, though positive identification is 
impossible, the possession of the property 
cannot but be considered of a guilty char¬ 
acter : as in the case of persons employed 
in carrying sugar and other articles from 
ships and wharves. Cases have frequently 
occurred of convictions of larceny, in such 
circumstances, upon evidence that the 
parties were detected with property of the 
same kind upon them recently after 
coming from such places, although the 
identity of the property as belonging to 
any particular person could not otherwise 
be proved. 

It is seldom, however, that juries are 
required to determine upon the effect of 
evidence of the mere recent possession of 
stolen property: from the very nature of 
the case, the fact is generally accompanied 
by other corroborative or explanatory cir¬ 
cumstances of presumption. If the party 
have secreted tne property ; if he deny it 
is in his possession, and such denial is dis¬ 
covered to be false; if he cannot show 
how he became possessed of it; if he give 
false, incredible, or inconsistent accounts 
of the manner^in which he acquired it, as 
that he had found it, or that it had been 
given or sold to him by a stranger or left 
at his house ; if he has disposed of or at¬ 
tempted to dispose of it at an unreasonably 
low price; if he has absconded or en¬ 
deavored to escape from justice ; if other 
stolen property, or picklock keys, or other 
instruments of crime, be found in his pos¬ 
session ; if he were seen near the spot at 
or about the time when the act was com¬ 
mitted, or if any article belonging to him 
be found at the place or in the locality 
where the theft was committed, at or 


about the time of the commission of the 
offence: if the impression of his shoes or 
other articles of apparel correspond with 
marks left by the thieves; if he has at¬ 
tempted to obliterate from the articles in 
question marks of identity, or to tamper 
with the parties or the officers of justice : 
these and all like circumstances are justly 
considered as throwing light upon and 
explaining the fact of possession; and 
render it morally certain that such posses¬ 
sion can be referable only to a criminal 
origin, and cannot otherwise be rationally 
accounted for; 1 Benn. & H. Lead. Cr. 
Cas. 371, where this subject is fully 
considered. 

RECEPTUS (Lat.). In Civil Law. 
The name sometimes given to an arbitrator, 
because he had been received or chosen to 
settle the differences between the'parties. 
Dig. 4, 8 ; Code 2, 56. 

RECESSES. The time in which the 
court is not actually engaged in business. 
09 Cal. 55. 

RECESSION. A re-grant; the act of 
returning the title of a country to a govern¬ 
ment which formerly held it, by one which 
has it at the time; as, the recession of 
Louisiana, which took place by the treaty 
between France and Spain, of October 1, 
1800. See 2 White, N. Rec. 518. 

RECIDIVE. In French Law. The 
state of an Individual who commits a crime 
or misdemeanor, after having once been 
condemned for a crime or misdemeanor ; e 
relapse. 

Many statutes provide that for a second 
offence punishment shall be increased : in 
those cases the indictment should set forth 
the crime or misdemeanor as a second 
offence. 

The second offence must have been com¬ 
mitted after the conviction for the first; a 
defendant could not be convicted of a 
second offence, as such, until after he had 
suffered a punishment for the first; Dal- 
loz, Diet. 

RECIDIVIST. A habitual criminal. 
One who makes a trade of crime. Refor¬ 
mation in such cases is rare. Such crimi¬ 
nals generally either succumb to tubercu¬ 
losis or heart disease in prison or end in an 
asylum. Sometimes attacks of acute mania 
or melancholia have a good influence upon 
such persons, but generally after an attack 
of acute insanity they are found to be still 
subject to their criminal tendencies. Mc¬ 
Donald, Criminology, ch. viii. As to cases 
of innate tendency to particular crimes or 
special propensities, see id. pt. ii. ch. i.-ii. 

RECIPROCAL CONTRACT. In 
Civil Law. One by which the parties 
enter into mutual engagements. 

They are divided Into perfect and Imperfect. 

' When they are perfectly reciprocal, the obligation 
of each of the parties Is equally a principal part of 
the contract, such as sale, partnership, etc. Con¬ 
tracts imperfectly reciprocal are those in which 
the obligation of one of the parties only is a princi¬ 
pal obligation of the contract : as, mandate, deposit, 
loan for use, and the like. In all reciprocal con¬ 
tracts the consent of the parties must be expressed. 
Pot bier, Obi. n. 9 ; La. Civ Code, art. 1758, 1739 See 
Contract ; Mutuai. Consxnt. 

RECIPROCITY. Mutuality ; state, 
quality, or character of that which is recip¬ 
rocal. 

The states of the Union are bound to 
many acts of reciprocity. The constitution 
requires that they shall deliver to each 
other fugitives from justice ; that the rec¬ 
ords of one state, properly authenticated, 
shall have full credit in tne other states ; 
that the citizens of one state shall be citi¬ 
zens of any state into which they may re¬ 
move. In some of the states, as in Pennsyl¬ 
vania, the rules with regard to the effect 
of a discharge under the insolvent laws of 
another state are reciprocated ; the dis¬ 
charges of those courts which respect the 
discharges of the courts of Pennsylvania 
are respected in that state. 

Between nations. Mutual concessions 
made by nations in favor of the importa¬ 
tion of the products and manufactures of 
each other. 

The president of the United States has 


been authorized by various tariff acts to 
enter into reciprocal agreements with 
foreign countries, concerning the mutual 
importation of manufactures and products, 
and to suspend certain provisions of the 
tariff laws, accordingly. By act of July 
24,1897, lie may enter into such agreements 
with the governments of countries export¬ 
ing certain specified products, and by pro¬ 
clamation reduce the tariff rates thereon 
during such agreement, to a lower schedule 
than specified in the act. He may, also, 
within two years of the passage of the act! 
with the consent of the senate, enter into 
treaties with foreign governments for a 
specified period of not exceeding five years, 
which will provide for a reduction of not 
over twenty per cent, on the tariff rates im¬ 
posed by the act upon certain articles and 
for the addition of any such articles to the 
free list. 

RECITAL. The repetition of some 
former writing, or the statement of some- 
tiling which has been done. It is useful 
to explain matters of fact which are neces¬ 
sary to make the transaction intelligible. 
2 Bla. Com. 298; Big. Estop. 365. 

In Contracts. The party who executes 
a deed is bound by the recitals of essential 
facts contained therein ; Coin. Dig. Estop¬ 
pel (A 2); 2 Co. 33 ; 8 Mod. 311. The amount 
of consideration received is held an essen¬ 
tial fact under this rule, in England ; 2 
Taunt. 141; 5 B. & Aid. 606 ; 1 B. & C. 704; 
2 3- & Ad. 544 ; otherwise in the United 
States; 5 Cush. 431 ; 6 Me. 304 ; 10 Vt. 90 ; 
4 N. H. 229, 397 : 8 Conn. 304; 14 Johns. 
210 ; 7 S. & R. 311 ; 1 Harr. & G. 139 : 1 
M’Cord 514 ; 15 Ala. 498 ; 10 Yerg. 100 ; 7 
Monr. 291. But see 1 Hawks 64; 11 La. 
416 ; 2 Ohio 350 ; 3 Mas. 347. 

In Deeds. The recitals in a deed of con¬ 
veyance bind parties and privies there¬ 
to, whether in blood, estate, or law; 
Whart. Ev. 1039; 1 Greenl. Ev. § 23; 
Tayl. Ev. 119 ; and see 3 Ad. & E. 265 ; 4 
Pet. 1. See Estoppel. Recitals in a deed 
bind parties and claimants under them, 
but not strangers claiming by an adverse 
title, or those who claim by title anterior 
or paramount to the deed ; 124 U. S. 261. 
Recitals of preliminary proceedings in tax 
deeds are not evidence of the facts recited ; 
61 Vt. 530 ; 101 N. C. 35 ; 69 Tex. 103. 

Recitals are deemed to be made upon 
suggestion of the grantee ; 4 Pet. 87 ; and 
are part of the title; 4 Binn. 231; they 
are evidence against the grantee; 58 Pa. 
304; and parol evidence is not admissible 
to contradict them. 

If the recitals of a patent nullify its 
granting clause, the grant falls ; 104 u. S. 
844. See 89 Fed. Rep. 70. If the operative 
parts of a deed are ambiguous, the recitals 
may be referred to as a key to the inten¬ 
tion of the parties ; 5 Russ. 844 ; but not 
if the operative parts are clear; 19 L. J. 
Q. B. 462; and the same rule applies to 
statutes ;4 Ch. D. 592. If they are at vari¬ 
ance, the operative parts must be effective 
and the recitals ineffective, but the latter 
may explain ambiguities ; L. R. 1 Eq. 183 ; 
in such case, in a conveyance, if the reci¬ 
tal is clear a9 to what is meant and the 
operative parts go beyond the recitals, the 
conveyance must be restricted ; L. R. 1 Eq. 
361; 29 Ch. D. 614. See, also, 17 Q. B. D, 
286. A misrecital in a deed mAy influ¬ 
ence its construction ; Elpliins. Interpr. of 
Deeds 139. 

The recital of the payment of the con¬ 
sideration money is evidence of payment 
against subsequent purchasers from the 
same grantor ; 54 Pa. 19 ; but not against 
third parties, when it is necessary for the 
party claiming under the deed toshow full 
payment before receiving notice of an ad¬ 
verse equity; 28 Pa. 425. A deed of de¬ 
feasance which professes to recite the prin¬ 
cipal deed must do so truly; Cruise, Dig. 
tit. 32. c. 7. § 28. See 3 Pa. 425; 3 Ch. Cas. 
161; Co. Litt. 352; Com. Dig. Fait (El). 

In .Statutes. A mere recital in an act, 
whether of fact or of law, is not conclu¬ 
sive, unless it is clear tliot the legislature 
intended that the recital should be ac¬ 
cepted as a fact in the case ; 160 U. S. 483. 
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1 s Ron ml The recitals In corporate 
bonds may institute notice to holders of 
fa.'t* which will affect their rights. See 96 
V. S. 434 : 175 Pa. 318. One who buys 
bmds which recite that thev are for the 
principal and interest of otlier bonds, is 
chargeable with notice that the former in¬ 
debtedness was overdue ; 134 III. 801. It 
ha* been held by the supreme court of the 
Tinted States that recitals in county 
bo nls prescribed by statute and subject to 
tiie determination of county officers, hay© 
been oomplb-d with ; 170 V. S. 503. In 
that case, the court snid:—“By a long 
series of decisions such recitals are held 
conclusive, m favor of a Nma fide holder 
of binds, that precedent conditions, pre¬ 
scribed by statute and subject to the de¬ 
termination of those county officers, have 
been fully complied with. For instance, 
whether an election has been held, 
whether at such an election a majority 
voted in favor of the issue of bonds, 
whether the terms of the subscription have 
been complied with, and matters of a kin¬ 
dred nature which either expressly or by 
necessary implication are to be determined 
in the first instance by the officers of the 
county, will in favor of a bona fide holder, 
be conclusively presumed to have been 
fully performed, provided the bonds con¬ 
tain recitals similar to these in the bonds 
before us.” The court applied the doc¬ 
trine of the conclusive effect of 6uch re¬ 
citals not only to matters transpiring be¬ 
fore the placing of the bonds in the hands 
of the trustee, such as the election, etc,, 
but also to conditions which it was urged 
were to be performed subsequently to the 
execution, such as that the bonds should 
not be binding until the railway should 
have been so completed through the 
countV. that a train of cars had passed over 
it. S“e, also, 02 U. S. 484 ; 97 id. »«; 102 
id. 273: HO id. 608; 133 id. 523; 156 id. 
092 ; 158 id. 312 ; Bonds ; Municipal Bonds. 

In Judicial Records. A recital in the 
record of a court imports absolute verity, 
and all parties thereto are estopped from 
denying its truth ; 15 So. Rep. [Ala.] 
450; and the recitals of the record of a 
trial court are conclusive on the parties as 
to the term at which a decree was ren¬ 
dered : and if the reoord is incorrect, the 
remedy is by a proper proceeding in the 
trial court to secure a correction ; 35 Neb. 
822. 

In Pleading. In Equity . The decree 
formerly contained a recital of the plead¬ 
ings. This usage is now mostly abolished, 
though it obtains largely in New Jersey. 

.4( Imic. Recitals of deeds or specialties 
bind the parties to prove them as recited ; 
Com. Dig. Pleader (2 W. 18) ; 4 East 585 ; 

3 Den. 356 ; 9 Pa. 407; Hempst. 294 ; 13 
Md. 117 ; see 6 Gratt. 130; ana a variance 
in an essential matter will be fatal ; 18 
Conn. 395 ; even though the variance be 
trivial; Hempst. 294 ; 1 Chitty, PI. 424. 
The ruleappl es to all written instruments; 
7 Pa. 401 ; 11 Ala. n. 6. 529 ; 1 Ind. 209 ; 32 
Me. 283 ; 6 Cush. 508 ; 24 N. J. L. 218 ; 16 
Ill. 495; 36 N. H. 252 ; not, it seems, where 
it is merely brought forward as evidence, 
and is not made the ground of action in 
any way ; 11 III. 40. See 31 Me. 290. 

Recitals of public statutes need not be 
made in an indictment or information; 
Dy. 15o a, 346 b ; Cro. 187 ; 1 Wins. Saund. 
135; nor in a civil action ; 6 Ala. N. 8. 
289 ; 16 Me. 69 ; 3 N. Y. 188 ; but, if made, 
a variance in a material point will be fatal; 

4 Co. 48; Cro. Car. 135 ; 5 Blackf. 548; 
Bac. Abr. Indictment ix. 

Recitals of private statutes must be 
made ; 10 Wend. 75 ; 1 Mo. 593 ; and the 
statutes proved by an exemplified copy 
unless admitted by the opposite party; 
Steph. PI. 347 ; 10 Mass. 91; but not if a 
clause be inserted that it shall be taken 
notice of as a public act; 1 Cr. M. * R. 44. 
47 ; 5 Blackf. 170; contra , 1 Mood * M. 
421. Pleading a statute is merely stating 
the facts which bring a case w ithin it, 
without making any mention, or taking 
aiiv notice of the statute itself; 6 Ired. 
332; 7 Blackf, 859. Counting upon a 
statute consists in making express refer¬ 


ence to it, as by the words ** against the 
form of the statute [or “ by foroe of the 
statute "J In such case made and pro¬ 
vided.” Reciting a statute Is quoting or 
stating its contents; Steph. PI. 847; 
Gould, PI. 46. 

Recital of a reoord on which the action 
is based must be correct, and a variance in 
a material point will be fatal; 9 Me. 742; 
2 Paine 209 ; 29 Ala. N.s. 112 ; 80 Miss. 126; 
17 Ark. 371 ; 19 III. 637 ; otherwise where 
it is offered in evidence merely ; 12 Ark. 
700, 766, 768. 

RECITE. In a statute requiring that 
a sheriff's deed recite the execution, names 
of the parties, etc., it was held that the 
word recite does not mean to copy or re¬ 
peat verbatim, but only to state the sulv 
stance of the execution. 12 Kan. 282;-8 
Ohio 128; 10 id. 433. 

To state in a written instrument facta 
connected with its inception, or reasons for 
its being made. Abbott. See Recital. 

In pleading, reciting a statute is quoting or 
stating its contents. Anderson; Gould, 
PL, 4th ed., 46, n. 

RECKLESS. Heedless, careless, rash, 
indifferent to consequences. 95 Ala. 412. 
It implies heedlessness und indifference. 
130 III. 596. 

RECKLESSNESS. An indifference 
whether wrong is done or not. An indif¬ 
ference to the rights of others. Reckless¬ 
ness and wantonness are stronger terms 
than mere or ordinary negligence. 89 Kan. 
531. 

RECTiATM. To demand again ; to in¬ 
sist upon a right: as. when a defendant 
for a consideration received from the plain¬ 
tiff has covenanted to do an act. anrf fails 
to do it, the plaintiff may bring covenant 
for the breach, or assumpsit to reclaim the 
consideration. 1 Caines 47. 

RBCLATMIw Q BILL. In Scotch 
Law. A petition for review of an inter¬ 
locutor, pronounced in a sheriff’s or other 
inferior court. It recites verbatim the in¬ 
terlocutor, and, after a written argument, 
ends with a prayer for the recall or altera¬ 
tion of the interlocutor, in whole or in part. 
Bell, Diet. Reclaiming Petition; Shaw, 
Dig. 994. 

RECLAMES (L. Fr.). To reclaim; 
to make a claim ; to challenge. 

RECOGNITION. An acknowledg¬ 
ment.that something which has been done 
by one man in the name of another was 
done by authority of the latter. See 
Aornct ; Ratification. 

(1) The old form of real action, called an 
assize ( g. t>.). (2) The trial or hearing of an 
assize. Hcncc the jury summoned upon an 
assize were called recognitors. 

In International Law. 

As a general rule international law is not 
concerned with internal changes within 
a sovereign state. The government may 
change from a democracy to a republic or 
monarchy without any change in the iden¬ 
tity of the state in the family of nations. 
But the ruler of an independent state may 
call upon other Btates and nations to recog¬ 
nize a new title he has assumed or new 
territory which he hM acquired by con¬ 
quest and wishes to have recognized as 
part of his domain, and often part of a 
nation separates itself from the rest by rev¬ 
olution and chums to be recognized as a 
new member of the family of nations. In 
the latter case the new state is never recog¬ 
nized until the mother country has ceased 
military operations against it and its gov¬ 
ernment has the appearance of stability; 
Snow, Lect. Int. L. 28. The recognition 
of the independence of a revolted state is 
lawful only when its independence has 
been de facto established. See I Kent 25. 
As to recognition of belligerenoy, see Neu¬ 
trality ; Belligerency : Inruboency. 

United States Recognition of for¬ 
eign Powers. The recognition by the 
United States of & status of belliger¬ 
ency, or the recognition of the sovereignty 


and independence of a foreign government 
are political acts, not subject to judicial 
review and are performed by Lhr President. 

. . . It is to be presumed, however, 

that when the recognition of a status of 
belligerency or of the independence of a revo¬ 
lutionary government is likely to institute a 
casus belli with some other foreign power, 
the President will be guided in a large 
measure by the wishes of the legislative 
branch. Upon the other hand, it is the prop* r 
province of the Executive to refuse to be 
guided by a resolution on the part of the 
legislature if, in his judgment, to do so would 
be unwise. The legislature may express its 
wishes or opinions, but may not command, 
Willoughby, Constil. Law 461 

RECOGNITION OP BELLIGER¬ 
ENCY. See Bellioerenct. 

RECOGNITORS. In English Law. 

The name by which the jurors impanelled 
on an assize were known. 17 S. <x R. 174. 

RECOGNIZANCE. An obligation of 
record, entered into before a oourt or offi¬ 
cer duly authorized for that purpose, with 
a condition to do some act required by law 
which is therein specified. 2 BLa. Com. 
841. See 49 Fed. Rep. 776; Troub. A H. 
Pr. 2028. 

The liability of bail above in civil cases, 
and of the bail in all cases in criminal mat¬ 
ters. must be evidenoed by a recognizance, 
as the sheriff has no power to discharge 
upon a bail-bond being given to him in 
these cases. See 4 Bia. Com. 297. 

Tbe objeot of a recognizance is to secure 
the presence of the defendant to perform 
or suffer the judgment of the court. In 
some of the United States, however, this 
distinction is not observed, but bail in the 
form of a bail-bond is filed with the officer, 
which is at once bail below and above, be¬ 
ing conditioned that the party shall appear 
and answer to the plaintiff in the suit, and 
abide the judgment of the court. 

In civil cases they are entered into by 
bail, conditioned that they will pay the 
debt, interest, and costs recovered by the 
plaintiff under certain contingencies, and 
for other purposes under statutes. 

In criminal cases they are either that the 
party shall appear before the proper court 
to answer to such charges as are or shall 
be made against him, that he shall keep 
the peace or be of good behavior. The 
presence of witnesses may also be secured 
in the same manner; 6 Hill 506. 

Who may take. In civil cases recogni¬ 
zances are generally taken by the court; 
15 Vt. 9; 7 Blackf. 221 ; or by some judge 
of the court in chambers, though other 
magistrates may be authorized therefor by 
statute, and are in many of the states; 6 
Whart. 359 ; 4 Huinphr. 213. See 2 Dev. 
555 ; 8 Gratt. 82. 

In criminal cases the judges of the vari¬ 
ous courts of criminal jurisdiction and jus¬ 
tices of the peace may take recognizances; 
6 Ohio 251; 19 Pick. 127 ; 14 Conn. 200 ; 6 
Blackf. 284, 815; 18 Miss. 626 ; 26 Ala. n. b. 
81 ; 3 Mich. 42 ; see 2 Curt. C. C. 41; 44 La. 
Ann. 905; the sheriff, in some cases; 5 Ark. 
265; 11 Ala. 676; but in case of capital 
crimes the power is restricted usually to the 
court of supreme jurisdiction. See Bail. 

In cases where a magistrate has tlie power 
to take recognizances it is his duty to do 
so, exercising a judicial discretion, how¬ 
ever ; 7 Blackf. 611. In form it is a short 
memorandum on the record, made by the 
court, judge, or magistrate having author¬ 
ity, which need not be signed by the party 
to be found ; 5 S. & R. 147 ; 9 Mass. 520; 4 
Vt. 488 ; 1 Dana 528 ; 6 Ala. 465 ; 2 Wash. 
C. C. 422 ; 6 Yerg. 854. It is to be returned 
to the court having jurisdiction of the of¬ 
fence charged, in all cases ; 7 Leigh 871; 9 
Conn. 850 ; 4 Wend. 887; 14 Vt. 64. See 
27 Me. 179. 

Discharge and excuse under. A surren¬ 
der of the defendant at any time anterior 
to a fixed period after the sheriff’s return 
of non est to a ca. sa or taking the de¬ 
fendant on a ca. sa.; 1 Hawks 51; 6 Johns. 
97 ; discharges the bail (see Fixino Bail) ; 
Arch. Cr. P. by Pom. 184 : as does the death 
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of the defendant before the return of non 
est; Bish. Cr. Proc. 204 ; 1 N.& M’C. 261; 
8 Conn. 84; see 14 Daly 333; or a loss of 
custody and control by act of government 
or of law without fault of the bail prior to 
being fixed ; 3 Dev, 157 ; 18 Johns. 333; 6 
Mete. Mass. 380 ; 2 Ga. 83; 14 Gratt. 698; 
see 8 Mass. 204 ; 5 Sneed 623; 2 Wash. C. 
C. 464 ; including imprisonment for life or 
for a long term of years in another state : 
18 Johns. 35 ; 6 Cow. 509 ; but not voluntary 
enlistment; 11 Mass. 140,284 ; or long delay 
in proceeding against bail; 2 Mass. 485; 1 
Root 428 ; see 4 Johns. 478 ; or a discharge 
of the principal under the bankrupt or in* 
solvent laws of the state; 2 Bail. 492; 1 
Harr. & J. 101.156 ; 21 Wend. 670; 1 Mass. 
292; 1 Harr. Del. 367, 466; 1 McLean 226; 
1 Gill 259 ; and see, also, 2 Pa. 492; and, of 
course, performance of the conditions of 
the recognizance by the defendant, die* 
charges the bail. And see Bail-Bond ; Fix¬ 
ing Bail. 

The formal mode of noting a discharge 
is by entering an exoneration ; 5 Binn. 
332; 1 Johns, l&s. 329 ; 2 id. 101, 220 ; 7 
Conn. 439 ; 1 Gill 529'; 2 Ga. 831. A cul¬ 
prit giving a recognizance to appear to an 
indictment, and not to depart from the 
court without leave, is not discharged 
from his obligation, nor is his surety 
thereon, by the quashing of the indict¬ 
ment ; 64 N. J.’L, 393. 

The remedy upon a recognizance is by 
means of a acire facias against the bail; 1 
H. & G. Md. 154 ; 1 Ala. 84 ; 7 T. B. Monr. 
130; 4 Bibb Ky. 181; 7 Leigh 371 ; 4 la. 

♦ 289; 3 BLackf. 344 ; 6 Halst. 124 ; 19 Pick. 
127 ; 2 Harr. N. J. 440 ; or by suit, in some 
cases; 13 Wend. 33; 5 Ark. 091 ; 14 Conn. 
329. A surety on a recognizance may de¬ 
fend by slwwing the invalidity of the in¬ 
dictment against his principal; 78 Ga. 188; 
contra y 25 Tex. App. 331. 

Without notice to the principal, a recog¬ 
nizance cannot be legally amended against 
objection of the sureties; 28 Tex. App. 28. 

ft is indispensable to a legal default and 
declaration of forfeitureof a recognizance, 
that the principal in the recognizance 
should liave been regularly called, and, 
upon such call, failed to appear; 24 111. 
App. 72. See Suretyship ; Subrogation. 

RECOGNIZE. To try ; to examine in 
order to determine the truth of a matter. 
3 Sharaw. Bla. Com. App. No. III. § 4; 
Bracton 179. 

To enter into a recognizance. 

RECOGNIZEE. He for whose use a 
recognizance has been taken. 


although he was mistaken. 

But when the recommendation is know¬ 
ingly untrue, and an injury Is sustained, 
the party recommending is civilly respon¬ 
sible for damages ; 3 Term 51; 7 Cra. 69 ; 
7 Wend. 1 ; 14 id. 126 ; 6 Pa. 310 ; whether 
it was done merely for the purpose of ben¬ 
efiting the party recommended or the 
party who gives the recommendation. See 
Privileged Communications. 

And in case the party recommended was 
a debtor to the one recommending, and it 
was agreed, prior to the transaction, that 
the former should, out of the property to 
he obtained bv the recommendation, be 
paid, or in case of any other species of 
collusion to cheat the person to whom the 
credit is given, they may both be crimi¬ 
nally prosecuted for the conspiracy. See 
Character ; Fell. Guar. c. 8 ; 0 Johns. 
181 ; 18 id. 224 ; 1 Day 22 ; 5 Mart. La. N. 
8. 443. 

RECOMMENDATION, LETTER 

OP. See Clearance Card. 

RECOMPENSATION. In Scotch 
Law, An allegation by the plaintiff of 
compensation on his part made in answer 
to a compensation or set-off pleaded by 
the defendant in answer to the plaintiff a 
demand. 


RECOMPENSE. A reward for ser¬ 
vices ; remuneration for goods or oilier 
property. 

In maritime law there is a distinction 
between recompense and restitution. When 
goods have been lost by jettison, if at any 
subsequent period of the voyage the re¬ 
mainder of the cargo be lost, the owner of 
the goods lost by jettison cannot claim 
restitution from the owners of the other 
goods ; but in the case of expenses incurred 
with a view to the general benefit, it is 
clear that they ought to be made good to 
the party, whether he be an agent em¬ 
ployed by the master in a foreign port, or 
the ship-owner himself. 

RECOMPENSE OP RECOVERY 
IN VALUE. A phrase applied to the 
matter recovered in a common recovery, 
after the vouchee has disappeared and 
judgment is given for the demandant. 2 
Bouvier, Inst. n. 2093. 

RECONCILE. While etymologically 
not synonymous with '* harmonize, rec¬ 
oncile is so nearly equivalent as not to 
mislead a jury instructed as to the .recon¬ 
ciliation of conflicting testimony. 3 S. 
Dak. 134. 


RECOGNIZOR. He who enters into 
a recognizance. 

RECOLEMENT. In Preach Law, 

The reading and re-examination by a wit¬ 
ness of a deposition, and his persistence in 
the same, or his making sbeh alteration os 
his better recollection may enable him to 
do after having read his deposition. With¬ 
out such re-examination the deposition is 
void. Pothier, Procid. O, s. 4, art. 4. 


RECONCILIATION. The act of 
bringing persons to agree together, who 
before had had some difference. 

A renewal of cohabitation between hus¬ 
band and wife is proof of reconciliation ; 
and such reconciliation destroys the effect 
of a deed of separation ; 4 Eccl. 238. See 
Bish. Mar. & D. § 1707. 

RECONDUCTION. In Civil Law. 
A renewing of a former lease ; relocation. 
Dig. 19. 2. 13.11; Code, Nap. art. 1737-1740. 


RECOLLECTION. Diaoovery— 
Distinction. “Recollection’’ is not “dis¬ 
covery." The former deals with the known ; 
the latter with the unknown. A want of 
recollection of a fact which, by due attention, 
might have been remembered, cannot be a 
reasonable ground for granting a new trial; 
for want of “recollection" may always be 
pretended, and may be hard to disprove. 
49 S. W. 340. 


RECONSTRUCTION. This term has 
been widely used to describe the measures 
adopted by congress, at the close of the 
civil war in the United States, to regulate 
the admission of the representatives from 
the Southern states, the re-establishment 
of the federal authority within their bor¬ 
ders, and the changes in their internal 
government, in order to adapt them to the 
condition of affairs brought about by the 


RECOMMEND. As Used in Will. 

The word "recommend" as used in a will is 
considered sufficient to raise a trust where 
the subject and object are sufficiently 
certain. 78 Ky. 128. 

RECOMMENDATION. The giving 
to a person a favorable character of 
another. 

When the party giving the character has 
acted in good faith, he is not responsible 
for the injury which a third person, to 
whom such recommendation was given, 
may have sustained in consequence of it. 


war. See 1 Am. L. Rev. 238. 

RECONSTRUCTION OF COM¬ 
PANY. In England, a company which 
is being wound up voluntarily may be 
reconstructed under s. 192 of the Companies 
(Consolidation) Act, 1608, by a transfer of 
its undertaking to another company. A 
company which is being wound up either 
voluntarily or by the court may be recon¬ 
structed by arrangement with its creditors 
under s. 120 of the same act. Byrne. 

RECONVENTION. In Civil Law. 
An action brought by a party who is de¬ 


fendant against the plaintiff before the 
same judge. 4 Mart. La. N. s. 489. To en¬ 
title tne defendant to institute a demand 
In reconvention, it is requisite that such 
demand, though different from the main 
action, be nevertheless necessarily con¬ 
nected with it and incidental to the same. 
La. Code of Pr. art. 875; 11 La. 809 ; 7 
Mart. La. v. 8. 282. The reoonventkm of 
the civil law was a species of cross-bill. 
Story, Eq. PL § 402. See Recoupment. 


RECOPILACION. The laws enac¬ 
ted in Spain for the government of the Indies, 
and promulgated at different periods, were 
compiled by order of Philip IV in 1661, in 
the “Recopilacion" of the Laws of the 
Indies, of which a subsequent edition was 
published. This is the only authentic col¬ 
lection of the ordinances and decrees gov¬ 
erning Spanish-America prior to the year 
1860. 210 U. S. 315 ; 9 Alcubiila 936. 

RECORD. A written memorial made 
by a public officer authorized by law to 
perform that function, and intended to 
serve as evidence of something written, 
said, or done. 0 Call 78 ; 1 Da. • i 595. 

Records may be either of legislative or 
judicial acts. Memorials of other acts are 
sometimes made by statutory provisions. 

Legislative acts. The federal and state 
constitutions, acts of congress i nd of the 
several legislatures are the highest kind of 
records. The printed journals of congress 
have been so considered. See Dougl. 098; 
Cowp. 17. And public documents trans¬ 
mitted to congress by the president are at 
least records so far that copies of them 
printed by the publio printer are evidence; 

7 Johns. 38. 

A record in Judicial proceedings is a 
precise statement of the suit from its com¬ 
mencement to its termination, including 
the conclusion of law thereon, drawn up 
by the proper officer, for the purpose of 
perpetuating the exact state of facts; or in 
tbs language of Lord Coke, “ records are 
memorials or remembrances, in rolls of 
parohment, of the proceedings and acts of 
a court of justice, which hath power to 
hold plea according to the course of the 
common law.” See 13 Conn. 216. 

The proceedings of the courts of common 
law are records. But every minute made 
by a clerk of a court for his own future 
guidance in making up his record is not a 
record ; 4 Wash. C. C. 698. See 10 Pa. 157 ; 

2 Pick. 448 ; 4 N. H. 4o0 ; 5 Ohio St. 545 ; 

3 Wend. 237; 2 Vt. 573; 5 Day 863 ; 3 T. 
B. Monr. 03; 140 Ill. 189 ; 57 Me. 107 ; 115 
Mass. 201. 

Proceedings in courts of chanoery are 
said not to be, strictly speaking, records ; 
but they are so considered ; Gresl. Ev. 101. 
And see 8 Mart. La. N. S. 303 ; 1 Rawle 881 ; 

8 Yerg. 142 ; 1 Pet. C. C. 852. 

It is within the power of any court of 
general jurisdiction to restore its lost reo- 
ords or to expunge false or fraudulent in¬ 
terpolations therein ; 01 III. App. 454 ; 69 
Mo. App. 501; 49 La. Ann. 1012 ; or where 
the record is silent, or, where it suggests 
as a fact something contrary to the fact, 
to correct the record by an order nunc pro 
tunc ; 70 Ga. 155. See 134 U. S. 130. The 
power of a court to amend its own records 
13 limitel to the correction of actual mis¬ 
takes and omissions; 65 Hun 619. A 
court may always, after the expiration of 
the term, amend the record nunc pro tunc 
to conform to the facts, where there are 
sufficient data; 8 N. Max. 446. If there 
has been a failure to file a record within 
the time required, a subsequent filing 
oures this defect; provided no motion to 


>cket and dismiss has been made ; 24 U. 
App. 527. 

In criminal proceedings all parts of the 
cord must be interpreted together, and a 
jficiency in one part may be supplied by 


134. 

Altering records of a court is a crime 
punishable at common law; 3 East, P. C. 
865,866. See 88 Mich. 218; 30 Me. 484. See 
1 Bish. Cr. L. § 468 (6) 

A form of entry signed by the judge, and 
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intended to be entered in the journal of 
tlie court, is not a public record, the muti¬ 
lation or olionjrtng of which is prohibited 
by Or. Code § 1853 ; 48 Pao. Hep. (Ore.) 717. 

An attorney may be disbarred for alter¬ 
ation of the record by falsifying the ste¬ 
nographer’s transcript of the evidence to 
deceive an appellate court; 13® Mo. 891 ; 
and the proceedings for that purpose may 
be properly instituted in the appellate 
oourt on relation of the attorney-general; 
•d ; but it was held that the senior counsel 
who was not connected with the mutilation 
of Ihe record, would not be disbarred for 
arguing the appeal from the record as 
filed ; 231. 

The fact of an instrument being recorded 
is held to operate as a constructive notice 
to all subsequent purchasers of any ewtate, 
legal or equitable, in the same property ; 1 
Johns. Ch. 394. And even if not recorded, 
if it been filed for record and its ex¬ 
istence is necessarily implied from the 
existence of another instrument already 
of record, purchasers will be deemed to 
have liad notice of its existence ; 14 Cent. 
L. J. 374. 

But all conveyances and deeds which 
may be de facto recorded are not to be con¬ 
sidered as giving notice : in order to have 
this effect, the instruments must be such 
as are authorized to be recorded, and the 
registry must have been made in compli¬ 
ance with the law, otherwise the registry 
is to be treated as a mere nullity, and 
it will not affect a subsequent purchaser 
or incumbrancer unless he has actual 
notice; 2 Sch. & L. 68 ; 4 Wheat, 406: 1 
Johns. Ch. 300; 1 Story, Eq. Jur, § 403 : 5 
Me. 272 ; but where a statute makes it dis¬ 
cretionary to record an instrument, the 
effect of recording is in no wise lessened, 
but is deemed a constructive notice the 
some as if the recording had been required ; 
77 Pa, 373. The record of a deed is not 
constructive notice of its contents when it 
is not entitled to be recorded under the 
recording acts ; 7 C. C. App. 293. Where 
a proper book is kept for the purpose of 
showing when an instrument is left for 
record, del&y or negligence in entering it 
in other books will not affect it as a lien 
upon the property: 82 Pa. 116. See, as to 
recording acts, 3 Law Mag. & Rev., 4th 
sec. 412 ; Judge Cooler's Paper in 4th Rep. 
Am. Bar Asso. (1881): Lecture of W. H. 
Rawle before the Law Dept. Univ. of Pa., 
1881; as to mortgages, see Mortgage ; ns 
to courts of record see that title ; as to 
falsification of a record see Forgery. 

As to giving full faith and credit to judi¬ 
cial proceedings, under the United Suites 
constitution, see Foreign Judgment. The 
constitutional provision applies in terms 
to public acts, records, and judicial pro¬ 
ceedings, and it is held that the term 
records in the Judiciary Act of May 20, 
1790, which provides how they shall be 
proved and admitted in evidence, includes 
all acts, legislative, executive, judicial, and 
ministerial, composing the public records 
of the state ; 20 How. 250 ; 16 Tex. 509. 

Questions as to what is or is not a part of 
the record have arisen, principally on writ 
of error or appeal , as to what parts of the 
record and proceedings of the court below 
are to be considered as parts of the record 
before the appellate court. In many of 
these cases matters which were actually a 
part of the record below are only such in 
the court above when made so by being 
embodied in the bill of exceptions. Among 
the matters and things which have been 
held not to be a part of the record, but to 
be considered with reference to the forego¬ 
ing qualification, are : Trial list; 1 Pa. 129; 
bona for costs; 5 Ark. 264; 8 Mich. 81 ; 
writing sued on ; 7 Huniphr. 255 ; 2 Ark. 
109 funless made so by oyer or otherwise; 
4 Ark. 202) ; an affidavit made to supply a 
part of the record which has been lost; 4 
ill. 119, 259; papers presented to a court 
and acted upon merely as matters of evi¬ 
dence ; 10 Me. 81; the registry of a me¬ 
chanic's lien; 1 W. A 8. 240; the state¬ 
ment of demand, in the court for the trial 
of small causes; 8 Green N. J. 224; a 
warrant of attorney to confess judgment 


and an affidavit showing the death of one 
of the signers of it; 12 III. 379; Instruc¬ 
tions to the jury; 1 la. 220; 11 id. 454 
(cortfra, where they were signed by the 
judge and filed ; 10 Ind. 413) ; letters copied 
Into the transoripts as exhibits; 28 Ala. 
410 ; papers filed after an appeal prayed, 
taken, and signed by the judge ; 1 Avk. 
557 ; a plea stricken from the files; 5 id. 
168, 233 ; 29 Ind. 120 ; minutes of the court 
taken at the trial; 23 Cal. 103; or clerk’s 
minutes; 88 id. 171; a bill of particulars ; 
24 Ill. 262 ; a summons or other writ; 1 
Morr. 489 (otherwise where there was no 
appearance ; 19 Ind. 273). 

The following have been held to be parts 
of the record : A stipulation as to sale of 
mortgaged premises and solicitor’s fee; 15 
Wis. 211; depositions in a probate court; 
38 Miss. 470 ; affidavits filed in opposition 
to an application for an injunction; 22 
Cal. 303; motions, notices, and rulings of 
court; 4 Greene (la.) 123 ; a finding of the 
court; 20 Wis. 350; 21 Mo. 157 ; 11 Ind. 
314 ; a submission and award filed ; 27 Ill. 
874; a bill of exceptions settled on an 
appeal from an order ; 20 Wis. 51,8 ; an in¬ 
strument of which oyer is craved ; 5 Ark. 
110. The opinion of the trial court as to 
the facts was held a part of the record ; 96 
la. 501 ; but in Pennsylvania it is said to 
be not a good principle so to treat the 
opinion ; 183 Pa. 155. 

Under recording acts. Statutes of the 
several states have required enrolment 
of certain deeds, mortgages, and other in¬ 
struments, and declared that the copies 
thus made should have the effect of records. 
An instrument lodged for record is consid¬ 
ered as recorded from that time, whether 
it was actually copied in the book or not, 
or in the proper book or not; 172 Pa. 234. 

Inspection of Records. At common 
law, there was no general right of inspec¬ 
tion, but the right depended entirely upon 
the question whether the party s-eeking to 
exercise it had an interest. If he had, he 
was entitled to exercise the right upon the 
payment of the usual fees ; 7 Mod. 127 ; 1 
Stra. 804 ; 2 id. 260, 954, 1005 ; but a mere 
stranger who had no such interest had no 
right of inspection at common law; 8 
Term 390 ; and the custodian might permit 
or refuse the inspection at his discretion 
without any control by q court; 6 Ad. & 
El. 84 ; 9 Cent. L. J. 425. At a compara¬ 
tively early period, this distinction between 
those who had and those who had Dot an 
interest became obliterated; 1 Wils. 297 ; 
47 Barb. 329. The effect of modern re¬ 
cording acts making the public records 
notice, has aided to accomplish this result, 
and, indeed, makes the right of inspection 
and of enforcing the privilege an essential 
one; 4 D. A R. 820 ; 61 Ala. 310; 71 id. 
299; 45 III. 224 ; 66 Me. 305; 90 Mich. 643. 
It does not extend in England to merely 
gutiffi-public records, such as court rolls of 
a manor; Bunb. 269 ; or to records of a 
justice of the peace ; 06 Vt. 485 ; or to a 
marriage license docket; 4 D. R. (Pa.) 
284 ; contra, id. 102. 

The right of inspection will not exist as 
to the record of private suits, at least be¬ 
fore trial, where it is sought only to gratify 
malice or curiosity, or to make profit by 
disclosing private affairs and making pun- 
lie scandalous matters; 72 Mich. 560 ; 85 id. 
1 ; nor doe9 it extend to records required 
by law to be kept secret, as, the proceed¬ 
ings of a county electrical board ; 25 S. 
E. Rep. (Va.) 552. The right of inspection 
is secured by statute in most of the states, 
and is not dependent on interest, though 
in some cases it ia denied if detrimental 
to publio policy or is sought by a citizen 
of another state ; 51 Midi. 145; 01 Ala. 
310. In case of refusal, the right may be 
enforced ; 44 Fed. Rep. 780 ; 39 N. J. L. 
287 ; 37 W. Va. 200; even though the rules 
of the office require the records to tie kept 
secret. The right when denied is enforced 
by mandamus; 58 N. J. Eq. 158, reversing 
49 id. 474; 71 Ala. 299 ; CO Mich. 648 ; 06 
Me. 305. Injunction is usually held not to 
be a proper remedy ; 78 Md. 289 * 51 Ga. 
801 ; M Mioh. 145; 27 111. App. 36 : 58 N. 
J. Eq. 158. The right of inspection is very 


much drawn into question in canei where 
the right is sought to be exercised by ab¬ 
stract and title inauranae companies. Ob¬ 
jections to the use of public offices by 
the Agents of such companies are mAde 
upon the ground of interference with the 
legitimate fees of the publio officers, with 
the business of the office, and of possible 
injuries to the records. The right has been 
sustained in 44 Fed. Rep. 780*; 17 Colo. 
248; 17 id. 546; 38 Hun 429 ; 99N.Y. 620; 
12 W. N. C. (Pa.) 291 ; and, after some 
fluctuation, in 53 N. J. Eq. 158; 78 Mich. 
803; 102 id. 55 ; 17 Colo. 248 ; 70 Ala. 49 ; 
82 Ala. 527 ; 7 Colo. 200 ; 51 Ga. 891; 78 
Md. 289 (the statute having been passed 
as a result of a previous decision other¬ 
wise). 

Where the right is permitted, the custo¬ 
dian may make reasonable rules; 99 N. Y. 
020; 00 Mich. 600; 17 Colo. 540; and 
charge reasonable fees; 102 Mich. 55. The 
right to inspect has been held to include 
the right to copy ; 09 Wis. 538; 37 Minn. 
372; contra, 89 j£an. 801 ; 82 Ala, 627. 

See, generally, 29 Am. Law Reg. n. 6. 00 ; 
10 L. R. A. 312; 27 id. 82 ; 87 Cent. L. J. 
395; Patent. 

As to parish and church registers and 
records, see Register. Public Record. 

RECORD BOOKS. The docket book 
or the minute book of the county court are 
not “record books." 140 Ky. 747, 131 S. W. 
998. 


RECORD, CONTRACT OF. See 
Contract. 


RECORD, CONVEYANCES BY. 
Extraordinary assurances, as private act9 
of parliament and royal grants. 

RECORD OF NISI PRIUS. In Eng¬ 
lish Law. A transcript from the issue- 
roll : it contains a copy of the pleadings 
and issue. Steph. PI. 105. 

RECORD OFFICE. This English 
office was established by- the Public Record 
Office Act, 1838, which placed it under the 
superintendence of the Master of the Rolls, 
and provided for the appointment of a 
Deputy Keeper of the Records, who is, for 
practical purposes, the head of the office. 
The office, tne full title of which ia the 
Public Record Office, has been accommodated 
since 1900 in a building in Chancery Lane 
popularly known as the Rolls Office. Byrne. 
See Paper Optice. 

RECORDARE. A writ to bring up 
judgments of justices of the peace. 3 
Jones N. C. 491. 


RECORD ARI FACIAS LOQUE- 
LAM. In English Practice. A writ 
commanding the sheriff that he cause the 
plaint to be recorded which is in his 
oounty, without writ, between the parties 
there named, of the cattle, goods, and 
chattels of the complainant taken and un¬ 
justly distrained as it is said, and that he 
have the said record before the court on a 
day therein named, and that he prefix the 
same day to the parties, that then they 
may be there ready to proceed in the same 
plaint. 2 Sell. Pr. 106. . Now obsolete. 

RECORDATION. The act of record¬ 
ing ; also, a record. Stand. Diet. 

RECORD At u R (Lat.). An order or 
allowance that the verdict returned on the 
ntsi prius roll be reoorded. Bacon, Abr. 
Arbitration, etc. (D). 

RECORDER. A judicial officer of 
some cities, possessing generally the 
powers and authority of a judge. 3 Yea tea 
800 ; 4 DaU. 299. See 1 Const. S. C. 45. 

Anciently, recorder signified to recite or 
testify on recollection, as occasion might 
require, what had previously passed in 
court: and this was tne duty of tne judges, 
thence oalled recordeura. Steph. Pi. note 
11 . 

An officer appointed to make record or 
enrolment of deeds and other legal instru¬ 
ments authorized by law to be recorded. 

RECORDER OF LONDON. One of 

the justices of oyer and terminer, and a 


RECORDING ACTS 


1034 


justice of the peace of the quorum for put¬ 
ting the laws in execution for the preser¬ 
vation of the peace and government of the 
city. Whart. Law Lex. 

An officer appointed by the corporation, 
but he cannot perform any judicial functions 
unless the crown also appoints. He is not 
disqualified by office from being a member 
of the House of Commons; but it may be 
taken as having been now settled that he 
should not seek election or rc-clection as 
member of that House, although he may 
retain his seat until the general election next 
following his appointment to the office, if 
he happens to nave been a member at the 
time of his appointment. The salary is, at 
present, £ 4,(X)0 a year. Byrne. 

RECORDING ACTS. Statutes which 
regulate the official recording of convey¬ 
ances, mortgages, bills of sale, hypothe¬ 
cations, assignments for the beuefit of 
creditors, articles of agreement, and other 
instruments, for the purpose of informing 
the public, creditors and purchasers, of 
transactions affecting the ownership of 
property and the pecuniary responsibility 
of individual persons. See Record. 

RECORDS, EARLY ENGLISH. 

For discussion, sec 2 Solerted Essays in 
Anglo-American Legal History, 169, et scq. 

RECORDTJM. A record : a judicial 
record. It is used in the phrase prout 
patei per recorclum , which is a formula em¬ 
ployed, in pleading, for reference to a 
record, signifying as it appears from the 
record. 1 Chit. Pi. 385 ; 10 Me. 107. 

RECOUPMENT (Fr. recouper , to cut 
again). The act of abating or recouping 
a part pf a claim upon w hich one is sued by 
reason of a legal or equitable right result¬ 
ing from a counter-claim arising out of the 
same transaction. The right of the de¬ 
fendant, in the same action, to claim dam¬ 
ages from the plaintiff, either because he 
has not complied with some cross obligation 
of the contract upon which he sues, or be* 
cause he has violated some duty which the 
law imposed upon him in the making or 
performance of that contract. 4 Wend. 
483 ; 22 t d. 155 ; 10 Barb. 55 ; 13 N. Y. 151 ; 
3 Ind. 72, 205 ; 9 id. 470 ; 7 Ala. N. s. 753 ; 
27 id. 574 ; 12 Ark. 699; 17 id. 270 ; 6 B. 
Monr. 528; 15 id. 454 ; 3 Mich. 281 ; 39 Me. 
382 ; 16 Ill. 495 ; 11 Mo. 415 ; 25 id. 430 ; 83 
Ga. 212. 

Recoupment is the right to set off un¬ 
liquidated damages,‘while the right of set¬ 
off, as distinguished from recoupment, 
comprehends only liquidated demands, or 
those capable of being ascertained by cal¬ 
culation ; 32 N. J. Eq. 225. Both these 
terms have a technical meaning and both 
are included in the same general term, 
counter-claim, which see. 

This Is aot a new title Id the law, the term occur¬ 
ring from the 14th to the 16th centuries, although It 
seems of late years to have Assumed a new signifi¬ 
cation, and the present doctrine is said to be Gtill in 
its infancy ; 7 Am. L. Rev. JW0. Originally it Im¬ 
plied a mere deduction from the claim of the plain¬ 
tiff. on account of payment Id whole or in part, or 
a former recovery, or some aualogous fact; 8 Co. 
65 ; 4 id. M ; 5 id. 2, 31 ; 11 id. 51.52. See note to Icily 
V- Grew, 6 Nev. & M. 4G7 ; Viner, Abr. Discount, pi. 8, 
4, 9, 10 ; 29 Vt. 413. This meaning has beeo retained 
in many modern ca^-s, but under the name of de¬ 
duction or reduction of damages: 11 East 232: 1 
Maule <& S. 310. 323 ; 2 M. & O 241 ; 7 M. & W. 314 ; 
12 id. 7T2 : 20 Conn. 204 ; 21 Wend. 610 : 3 Dana 4M0 ; 
14 Pick. 356. The word recoupment has also been 
app lied to cases verv similar to the above : 4 Den. 
227 : 20 Wend. 207. See 7 Am. L. Rev. Cd», where 
recoupment is fully treated. 

Recoupment an now understood aeema to corra* 
ffoond with the Recommit ion of the civil law, some¬ 
times termed demand* incidentes by the French 
writers, in which the reus, or defendant, was per¬ 
mitted to exhibit hiR claim against the plaintiff for 
allowance, provided it rose out of. or was Incidental 
to. the plaintiff’s cause of Action. CPr ivres de Po- 
thier. vol. 9. p. 80: 1 White. New Rec. 295; Voet. tit. 
dt Judiciis, n. 79; La. Code Pr. art. 875 : 4 Mart. a. 
a. 488 ; 5 id; 871 ; 12 La. Ann. 114,170 ; 6Tex. 400. 

In England, as well as in some of the 
United States,the principles of recoupement 
as defined above have been recognised only 
in a restricted form. Under the name of 
reduction of damages, the defendant is al¬ 
lowed to show all such violations of his 
contract by the plaintiff os go to render 
the consideration less valuable, but he is 


compelled to resort to an independent no¬ 
tion for any immediate or consequential 
damages affecting him in other respects ; 8 

M. & W. 858 ; 3 Campb. 4.50 ; 1 C. & P. 384 ; 
0 Barb. 387 ; 0 B. Monr. 528 ; 12 Conn. 129 ; 
11 Johns. 547; 12 Pick. 330; 8 Humphr. 
678 ; 0 How. 231. See 84 Ala. 406 ; 05 Miss. 
315. But these restrictions are all gradu¬ 
ally disappearing, and the law is assuming 
the form expressed in the cases cited under 
the definition of modern recoupment, the 
main reason upon which the doctrine now 
rests being the avoidance of circuity of ac¬ 
tion. 

In Pennsylvania a defendant may avail 
himself, by way of recoupment or equi¬ 
table defence, or a breach or warranty or of 
a fraudulent representation, and show that 
the goods sold were worth less than they 
would have been if they were such as they 
were wrranted or represented to be; 120 
U. S. 648. 

There arc some limitations and qualifica¬ 
tions to the law of recoupment, as thus 
established. Thus, it has been held that 
the defendant is not entitled to any judg¬ 
ment for the excess lus damages in re¬ 
coupment may have over the plaintiff’s 
claim, nor shall he be allowed to bring an 
independent action for that excess ; G N, 
H. 481 ; 14 III. 424 ; 3 Mich. 281; 12 Ala. 

N. s. 643 ; 3 Hill N. Y. 171 ; 17 Ark. 270. 
See83 Ala. 333. If recoupment is put upon 
the ground of a cross-action and not a mere 
defence for the reduction of damages, there 
is no reason why he should not lmv© judg¬ 
ment to the extent of his injury. Such 
seems to bo the practice in Louisiana, un¬ 
der the name of reeonvention; 12 La. Ann. 
170 ; and such will probably be the practice 
under those systems of pleading which au¬ 
thorize the court, in any action which re¬ 
quires it, to grant the defendant affirmative 
relief; 2 E. D. Sni. 317. See, also, 3 W. & 
S. 472 ; 17 S. & R. 385 ; 12 How. Pr. 310. 

The damages recouped must be for a 
breach of the same contract upon which 
suit is brought; 3 Hill N. Y. 171 ; 4 Samlf. 
147 ; 10 Ind. 339 ; 74 Mich. 424. See 77 Mo. 
345; 95111.478; 54 Miss. 503. For example, 
when chattels have been sold with an ex- 

f >ress or implied warranty, and there were 
atent defects unknown to the purchaser, 
he may retain the goods without notifying 
the vendor, and either sue for his damages 
or recoup the same in an action against 
him for the price : 07 Wis. 129; 13 Ohio C. 
C. 99; even if the Bale were on approval, 
but the contract did not limit the purchaser 
to the return of the property, if unsatisfac¬ 
tory ; 56 Conn. 489; or one who has pledged 
stocks as collateral to a note, if sued on the 
note, may recoup the damages resulting 
from wrongful appropriation of the stocks 
by the pledgee; 36 U. S. App. 248; 6. C. 
71 Fed. Rep. 102. The surety on a note, in 
an action by the payee, may set up, by way 
of recoupment, the breach of warranty of 
the property sold to the maker for which 
tlie note waa given ; 15 App. Div. N. Y. 
498 ; but if a surety is sued alone, he can¬ 
not recoup for a warranty in favor of his 
principal, without the consent of theltftter ; 
40 S. W. Rep. (Tenn.) 482. It may be for 
a tort; but it seems that the tort must 
be a violation of the contract, and it ie 
to be measured by the extent of thi-. viola¬ 
tion, and no allowance takenof malice ; 10 
Barb. 55; 17 111. 38; 4 S. & R. 249. The 
language of some cases would seem to im¬ 
ply that recoupment may be had for dam¬ 
ages connected with the subject-matter or 
transaction upon which the suitis brought, 
but which do not constitute a violation of 
any obligation imposed by the contract, or 
of any duty imposed by the law in the mak¬ 
ing or performance of the contract ; 14 Ill. 
424 ; 17 id. 38. But these cases will be 
found to be decided with reference to 
statutes of counter-claim. And even in the 
construction of such statutes it has been 
doubted whether it is not better to confine 
the damnges to violations of the contract; 
8 Ind. 399 ; 2 Sundf. 120. 

It is well established, in the absence of 
statutory provisions, that it is optional 
with the defendant whether he shall plead 
his cross-claim by way of recoupment, or 


resort to an independent action ; 14 Johns. 
379; 13 Wend. 277; 12 Ala. N. s. 643 : 3 
Ind. 50 ; 21 Mo. 415. Nor does the fact of 
a suit pending for the same damages estop 
him from pleading them in recoupment, 
although lie may be compelled to choose 
upon which action he si mil proceed; 3 E. 
D. Sni. 135; 5 Watts 116. Payment after 
action brought, although never pleadable 
in answer to the action, was usually ad¬ 
mitted in reduction of damages; 4 K. H. 
557 ; 6 Ind. 20 ; 2 Bingh. N. C. 88 ; 7 C. & 
P. 1 ; 1 M. & W. 4G3. But the defendant 
can never recoup for damages accruing 
since action brought; 20 E. L. & E. 277 ; 
4 Barb. 256 ; 2 Binn. 287. 

The right of recoupment will usually 
be allowed to sureties ami indorsers in 
cases where it would be permitted for the 
benefit of the principal debtor, as, for ex¬ 
ample, a successful recoupment by the 
maker of a note will enure to the benefit 
of the indorser when sued with the maker ; 
21 Misc. 86. 

It has been maintained by some courts 
that the law of recoupment is not appli¬ 
cable to real estate. Accordingly, they 
have denied the defendant the right, when 
sued for the purchase-money, to recoup 
for a partial failure of title ; 11 Johns. 50: 
2 Wheat. 13 ; 12 Ark. 709 ; 17 id. 254. But 
most of these cases will be found denying 
him that right only before eviction. A 
confusion has been introducer! by regard¬ 
ing failure of title and failure of considera¬ 
tion as convertible terms. The considera¬ 
tion of a deed without covenants is the 
mere delivery of the instrument; Rawle, 
Cov. 588. A failure of title in such case is 
not a failure of consideration, and it there¬ 
fore affords no ground for recoupment. 
The consideration of a deed with covenants 
does not fail till the covenantee has suf¬ 
fered damages on the covenants, which in 
most cases does not happen till eviction, 
either actual or constructive. After this 
has happened, his right to recoup is now 
pretty generally admitted. This is nothing 
more than allowing him to recoup as soon 
as he can sue upon the covenants; 21 
Wend. 131 ; 13 N. Y. 151 ; 3 Pick. 459 ; 14 
id. 293; 6 Gratt. 305 ; Dart, Vend. 381; 
Rawle, Cov. 583. 

It has been more generally admitted that 
where there is a failure of the considera¬ 
tion as to the quantity or quality of the 
land, the purchaser may recoup upon his 
covenants ; 12 Ark, 699 : 17 id. 2£4 ; 2 Kent 
470 ; 18 Mo. 368 ; 20 id. 443 ; 71 Wis. 54. 

Under the common-law system of plead¬ 
ing, the evidence of a recoupment, if 
going to a total failure of consideration, 
might be given under the general issuo 
without notice, but if it went only to a 
partial failure, notice was required to pre¬ 
vent surprise ; 6 Barb. 386; 2 N. Y. 157; 6 
N. H. 497 ; 3 Ind. 265. This is the only 
way it could be admitted, for it could not 
be pleaded, a partial defence constituting 
neither a plea in bar nor in abatement. 
Under a notice it was admitted to aid in 
sustaining the general denial. 

But under the new systems of practice 
there being no general issue to which the 
notice was subsidiary, the defendant is re¬ 
quired to plead his defence whether it is 
in answer of the whole demand or outy in 
reduction of damages ; 6 How. Pr. 433; 11 
N. Y. 352 ; 12 Wend. 248 ; 18 Mo. 3G8. 

The effect to be given to the law of re¬ 
coupment will depend, in many of the 
states, upon the statutes of counter-claim 
and offset in force. In Missouri, for in¬ 
stance, it is provided that if any two or 
more persons are mutually indebted in 
any manner whatever, ana one of them 
commence an action against the other, 
one debt may be set against the other, 
although such debts are of a different 
nature ; 1 R.S.§ 3867. The term counter¬ 
claim under this statute is held to include 
both set-off and recoupment; 49 Mo. 570 ; 
the distinction between the two terms be¬ 
ing important only from the fact that the 
former must arise from contract, and can 
only be used in an action founded on con¬ 
tract ; while the-latter may spring from a 
wrong, provided it arose out of the trans- 
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notkm Mt forth In the petition, or was 
connected with the ■ abject of the notion ; 
id. In the onse of lotions arising out of con¬ 
tracts It haa been held that nothing would 
be allowed br way of recoupment unless it 
worked a violation of aorae obligation im¬ 
posed by the contract, or some duty im- 
poeed by the law in the making or per¬ 
formance of it: 2 Sandf. 190; 8 Ind. 399. 

Bee, generally, Waterman, Set-off. Re¬ 
coupment and Counter-claim: 97 Myers, 
Pfcd. Dec. 8M; 10 L. R. A. 878, note ; 7 
Am. L. Rev. 889; 9 Am. L. Reg. 880 ; 8 
Am. St. Rep. 68. 

RECOURSE- To recur. As to in- 
doraement without recourse, see Lndobsk- 

HKNT. 

ElCOVBfi. To obtain by course of 
law ; to obtain by means of an action ; or 
by the judgment rendered in an action ; to 
succeed in an action. 

RECOVERED. See Judgment Re- 

COTKRBD. 

RECOVERER. The demandant in a 
oommon recovery, after judgment has 
been given in his favor, assumes the name 
of reooverer. 


any land or tenement* whatever. They have been 
used In some states for the purpose of breaking the 
ontail of estate*. Sea, generally, Cruise, Digest, tit. 
80: 9 Wm* Saund. 48, n. 7; 4 Kent 487: Ptaot, 
Comm. Hoc. pauim. See Chsll. Heal P. 9ni; Big. 
Estop. 41K. 

All the learning In relation to common recoveries 
la nearly obsolete, as they are out of use. Etey. a 
French writer. In his work De* Institution* Judi- 
ciairt* de VAnglcterrc. tom. 11. p. 391, points out 
what appears to him the absurdity of a common 
recovery. As to common recoveries, see 8 8. A R. 
4» ; 9 id. MO ; 1 Yeates 844 ; 4 id. 41S ; 1 Whart. ISO, 
151 ; 9 Rawle 188; 8 Pa. 45 ; SHalsL 47; 5Masa.4tt; 
0 id. 398 ; 8 id. 54 ; 8 Harr. A J. 399. 

See Postliminium. 

RECREANT. A coward ; a poltroon. 
8 Bla. Com. 840. 

RECRIMINATION. In Criminal 
Law. An accusation made by a person 
accused against his accuser, either of hav¬ 
ing committed the name offence or another. 

In general, recrimination does not ex¬ 
cuse the person accused nor diminish his 
punishment, because the guilt of another 
can never excuse him. But in applications 
for divorce on the ground of adultery, if 
the party defendant can prove tlmt the 
plaintiff or complainant has been guilty of 
the same offence, the divorce will not be 
granted ; 2 Bish. Mar. A D. 840; 1 Hagg. 
Cons. 144 ; 4 Eccl. 860. The laws of Penn- 


RECOVERY. The restoration of a 
former right, by the solemn judgment of a 
court of justioe. 3 Murph. 169. Bee 28 
L. J. C. P. 312 ; 8 Q. B. D. 470. 

In its general use, recovery signifies a 
collection of a debt by process and course 
of law. 76 Cal. 269. 

The phrase right qf recovery is used to 
express the possession of a right of action 
under the existing facts. 

A common recovery is a judgment ob¬ 
tained in a fictitious suit, brought against 
the tenant of the freehold, in consequence 
of a default made by the person who is 
last vouched to warranty in such suit. 
Baoon, Tracts 148. 

A true recovery , usually known by the 
name of recovery simply, is the procuring 
a former right by the judgment of a court 
of competent jurisdiction: as, for ex¬ 
ample, when judgment is given in favor of 
the plaintiff when he seeks to recover a 
thing or a right. 


Common recoveries are considered as mere forms 
of conveyance or common assurances: although a 
common recovery Is a fictitious suit, yet the same 
mode of proceeding must be pursued, and all the 
forms strictly adhered to. which are necessary to 
be observed In an adversary suit. The first thing, 
therefore, Decessary to be done in suffering a com¬ 
mon recovery is that the person w ho is to be the 
demandant, and to whom the lands are to be ad¬ 
judged. should sue out a writ or praecipe -against 
the tenant of the freehold ; whence such tenant Is 
usually called the tenant to the praecipe. In obe¬ 
dience to this writ the tenant appears in court, either 
In person or by his attorney ; but. Instead of de¬ 
fending the title to the land himself, he calls on 
some other person, who upon the original purchase 
Is supposed to have warranted the title, and prays 
that the person may be called in to defend the title 
which he wax-ranted, or otherwise to give the tenant 
lands of equal value to those he shall lose by the 
defect of his warranty. This Is called the voucher, 
vocaiio, or calling to-warranty. The persoD thus 
called to warrant, who Is usually called the 
vouchee, appears In court, is Impleaded, and enters 
into the warranty, by which means he takes upon 
himself the defence of the land. The defendant 
then deslrus leave of the court to Imparl, or confer 
with the vouchee in private, which Is granted of 
course. Soon after the demandant returns Into 
court, but the vouchee disappears or makes de¬ 
fault, In consequence of which It is presumed by 
the court that he haa no title to trie lands de¬ 
manded In the writ, and therefore cannot defend 
them ; whereupon judgment Is given for the de¬ 
mandant, now called the reooverer. to recover the 
lands in question against the tenant, and for the 
tenant to recover against the vouchee lands of 
equal value lo recompense for those so warranted 
by him. and now lost by his default. This Is called 
the recompense of recovery In value ; but as it Is 
customary for the crier of the court to act, who la 
hence called the common vouchee, the tenant can 
only have a nominal and not a real recompense for 
the land thus recovered against him by the demand¬ 
ant. A writ of knhere facia$ is then sued out di¬ 
rected to the sheriff of the county In which the lands 
thus recovered are situated : and on the execution 
and return of the writ the recovery is completed. 
The recovery here described la with starts voucher; 
hut a recover y may be, and is frequently, suffered 
wrHh double, treble, or farther voucher, as the 
exigency of the case may require, in which case 
there are several Judgments f 1 "** the several 
vouchees. 


Common recwvOTiae were Invented by the ec- 

***• ■••tuts of mort- 
main, by which they were prohibited from pure haa 
tag, or receiving under the pretence of a free gift. 


sylvania contain a provision to the same 
effect. See 1* Hagg. Eccl. 790 ; 8 id. 77 ; 1 
Hagg. Cons. 147 ; Dig. 24. 8. 89 ; 48. 8. 13. 
6 ; 1 Add. Eccl. 411; 2 Colo. App. 8; COM¬ 
PENSATION ; Condonation ; Divorce. 

RECRUITING. In the Espionage 
Act, $ 8: The gaining of fresh supplies of 
men for the military forces, by draft as well 
as otherwise. 249 U. 8. 53. 

RECTIFIER. As used in the internal 
revenue laws, this term is not confined to 
a person who runs spirits through char¬ 
coal ; but is applied to any one who recti¬ 
fies or purifies spirits in any manner what¬ 
ever, or who makes a mixture of spirits 
with anything else, and sells it under any 
name. 8 Ben. 73; s. C. 2 Am. L. T. Rep. 21. 

RECTOR. In Ecclesiastical Law. 
One who rules or governs: a name given 
to certain officers of the Roman church. 
Diet. Canonique. 

In English Law. He that hath full 
possession of a parochial church. A rector 
(or parson) has for the most part the 
whole right to all the ecclesiastical dues in 
his parish ; where, as in theory of law, a 
vicar has an appropriator over him, en¬ 
titled to the best part of the profits, to 
whom the vicar is, as it were, perpetual 
curate, with a standing salary. Cowell; 
1 Bla. Com. 384 ; 2 Steph. Com. 677. See 
Parish Priest. 

RECTORY. In English Law. Corpo¬ 
real real property, consisting of a church, 
glebe-lands, and tithes. 1 Chitty, Pr. 163. 

RECTUM (Lat.). Right. Breve de 
recto , writ of right. in Old English 

Law. Right; law. A term peculiar to the 
law of England. What in the written (civil) 
law is called jus, in the law of England is 
said to be rectum. Burrill; FI eta, 6. 1. 1. 

A right claimed by a party; a right to 
land claimed by the writ called a writ of 
right, (Jbreve de recto). Id. 

Also, an accusation or charge of crime; 
suspicion of crime. Id.; Spelman. In the 
Register, rettum occurs as a form of this 
word, closely resembling the French rette, 
from which it is undoubtedly derived. Id.; 
Reg. Orig. 77 b. 

RECTUS (Lat.). Right; upright; 
straight; straightforward; direct. See 
Rectum. 

RECTUS IN CURIA (La*, right in 
court). The condition of one who stands 
at the bar, against whom no one objects 
any offence or prefers any charge. 

When a person outlawed has reversed 
his outlawry, so that he can have the ben¬ 
efit of the law, he is said to be rectus in 
curia, Jacob, Law Diet. 

EBCUFERATORES (Lat.). In Ro¬ 
man Law. A species of judges originally 


established, it is supposed, to decide con¬ 
troversies between Homan citizens and 
strangers concerning the right to the pos¬ 
session of property requiring speedy rem¬ 
edy, but gradually extended to questions 
which might be brought before ordinary 
judges. 

After the enlargement of their powers, the dif¬ 
ference between them sod Judges, It is supposed, 
wsa simply this If the prmtor named three 
judge*, be called them rrcunerafore* ,* If one, he 
called him judex. But opinions on this subject 
are very various. Colman. De Romano judicio rc- 
ruperafnrio. Cicero's oration pro Ccectn. 1, 8, was 
add reseed to recuperator**. 

The result of the latest investigation of this subl 
Ject is that, while ordinary cases were referred to 
the college of cenfumtrtW, In cases where the prator 
wished to obtain a speedy decision he had power to 
appoint an extraordinary college of three or five 
recuperatures whose instructions required them to 
find a verdict within a designated time. Such a 
course was often required In cases involving per¬ 
sonal liberty, and the result was that the jurisdic¬ 
tion of the decemviri over all such actions became 
displaced by the court of recupe rat ores. The latter 
were also appointed lo cases to which aliens were 
parties. Lute the judiee* the recuperatvret were 
private persona ; 8ohm, Inst. Rom. L. 150, n. 8. 

RECUSABLE. See Irrecusable; Con¬ 
tractual Obligation. 

RECUSANTS. In English Law. 

Persons who wilfully absent themselves 
from their parish church, and on whom 
penalties were imposed by various statutes 
passed during the reigns of Elizabeth and 
James I. Whart. Diet. 

Those persons who separate from the 
church established by Law. Termes de la 
Ley. 

RECUSATIO TESTIS (Lat). Re¬ 
jection of a witness, on the grounds of 
Locompetency. 


RECUSATION. In Civil Law. A 
plea or exception by which the defendant 
requires that the judge having jurisdiction 
of the cause should abstain from deciding, 
upon the ground of interest, or for a legal 
objection to his prejudice. 

A recusation is not a plea to the juris¬ 
diction of the court, but simply to the per¬ 
son of the judge. It may, however, extend 
to all the judges, as when the party has a 
suit against the whole court. Pothier, 
Proced. Civ. 1 ere part . ch. 2, s. 5. It is a 

P ersonal challenge of the judge for cause. 
?e2 La. 390 ; 6 id. 134. 

The challenge of jurors. La. Code Pract. 
art. 499, 500. An act, of what nature so¬ 
ever it may be, by which a strange heir, 
by deeds or words, declares he will not he 
heir. Dig. 29. 2. 95. See, generally, 1 
Hopk. Ch. 1 ; 5 Mart. La. 2912. 

RED BOOK OF THE EXCHE¬ 
QUER. An ancient record, wherein are 
registered the holders of lands per baronv- 
am in the rime of Henry HI., the number 
of hides of land in certain counties before 
the conquest, and the ceremonies on the 
coronation of Eleanor, wife of Henry III., 
compiled by Alexander de Sweoford, arch¬ 
deacon of Salop and treasurer of St. Paul's, 
who died in 1246. 81 Hen. HI. ; Jacob, 
Law Diet, ; Cowell. 

RED TAPE. In a derivative sense, 
order carried to fastidious excess ; system 
run out into trivial extremes. 55 Ga. 434. 

REDDENDO SINGULA SINGU¬ 
LIS (Lat.). Referring particular things 
to particular persons. For example : when 
two descriptions of property are given to¬ 
gether in one mass, both the next of kin 
and the heir cannot take, unless in cases 
where a construction can be made redden¬ 
do singula singulis , that the next of kin 
shall take the personal estate, and the 
heir-at-law the real estate. 14 Ves. 490. See 
11 East 513, n.; Bao. Abr. Conditions (L). 

REDDENDUM (Lat.). Tliat clause 
In a deed by which the grantor reserves 
something new to himself out of that which 
he granted before. It usually follows the 
tenendum , and is generally in these words, 
" yielding and paying." In every good 
reddendum or reservation these things must 
concur: namely, it must be in apt words; 
It must be of some other thing issuing or 
coming out of the thing granted, und not 
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a part of the thing itself nor of something 
lasting out of another thing ; It must be 
of a thing on which the grantor may resort 
to distrain ; it must be made to one of the 
grantors, and not to a stranger to the deed. 
See 3 Bla. Com. 390 ; Co. Litt. 4?; Shepp. 
Touchat. 80; Cruise, Dig. tit. 32, c. 24, a. 

1; Dane, Abr. Index. 

REDDIDIT SE (Let. he has rendered 
himself). In English Practice. An in¬ 
dorsement made on the bail-piece when a 
certificate has been made by the proper 
officer that the defendant is in custody. 
Com. Dig. Bail (Q 4)t 

REDDITION. A surrendering or restor¬ 
ing ; also, a judicial acknowledgment that 
the thing in demand belongs to the demand¬ 
ant, and not to the pereon surrendering. 
Cowell. 

REDEEM. To purchase back; to re¬ 
gain, as mortgaged property by paying 
what is due; to receive back by paying the 
obligation. 47 Ohio St. 156. See 47 N. J. 
Eq. 170. 

REDEMPTION (Lat. re, back, emp- 
tio , a purchase). 

A purchase back by the seller from the 
buyer. It is applied to denote the perform¬ 
ance of the conditions upon performance 
of which a conditional sale is to become 
ineffective as a transfer of title, or, more 
strictly, a right to demand a reconveyance 
becomes vested in the seller. In the case 
of mortgages, this right is a legal right 
until a breach of conditions, when it be¬ 
comes an equitable right, and is called the 
equity of redemption. See MOBTGAQB j 
Equity op Redemption. 

REDEMPTIONES (Lat). Heavy 
fines. Distinguished from Misericordia, 
which see. 

REDHIBITION. In Civil Law. 
The avoidance of a sale on account of some 
vice or defect in the thing sold, which 
renders its use impossible or so inconvenient 
and imperfect that it must be supposed 
that the buyer would not have purchased 
it liad he known of the vice. la. Civ. 
Code, art. 2496. 

This is essentially a civil-law right. The 
effect of the rule expressed by the maxim 
ctweat emptor is to prevent any such right 
at common law, except in cases of express 
warranty. 2 Kent 374; Sugd. Vend. 222. 

REDHIBITORY ACTION. In Civil 
Law. Ac action instituted to Avoid a sale 
on account of some vice or defect in the 
thing sold which renders its use impossible 
or so inconvenient and imperfect that it 
must be supposed the buyer would not have 
purchased it had he known of the vice. 
La. Civ. Code 2496. 

REDHIBITORY DEFECT (OR 

VICE). A defect in an article sold, for 
which the seller may be compelled to take 
it back; a defect against which the seller is 
bound to warrant. 

REDISSEISOR. See Disseisin. 

REDITTTS ALBI (Lat.). A rent pay¬ 
able in money; sometimes called white 
rent, or blanche farm. See Alba Firma. 

REDITITS NIGRI (Lat.). A rent pay¬ 
able in grain, work, and the like: it was 
also called black mail. This name was 
given to it to distinguish it from reditus 
cUbi , which was payable in money. 

REDITUS QUTETI. Quit rents. 1 
Steph. Com. 676, 

REDMANS, or RADMANS. Men 

who, by the tenure or custom of their lands, 
were to ride with or for the lord of the 
manor, about his business. Domesd. 

REDOBATORES (L. lat.). Those 
that buy stolen cloth and turn it into some 
other color or fashion, that it may not be 
recognized. Redub here, o. t\ Barrington, 
Slat., 2d ed. 87, n. ; Co. 3d Inst. 184 ; Brit¬ 
ton, o. 29. 


REDOUND. ‘‘Redound" signifies to 
conduce, in the consequence, to contribute, 
to result. 3 Met. (Ky.) 520. 

REDRAFT. In Commercial Law. 
A bill of exchange drawn at the place 
where another bill was made payable and 
where it was protested, upon the place 
where the first bill was drawn, or, when 
there is no regular commercial intercourse 
rendering that practicable, then in the next 
best or most direct practicable course. 1 
Bell, Com. 406. See Re-Exchange. 

REDRESS. The act of receiving satis¬ 
faction for an injury sustained. For the 
mode of obtaining redress, see REMEDIES ; 
1 Chitty, Pr. Anal. Table. 

REDUBBERS. In Criminal Law. 
Those who bought stolen cloth and dyed it 
of another color to prevent its being iden¬ 
tified, were anciently so called. Co. 3d Inst. 
134. See Rbdobatores. 

REDUCTION. In Scotch Law. An 
action for the purpose of setting aside or 
rendering null and void some deed, will, 
right, etc. Bell, Diet. 

REDUNDANCY. Matter introduced 
in an answer or pleading which is foreign 
to the bill or article. 

The respondent is not to insert in his an¬ 
swer any matter foreign to the articles he 
is called upon to answer, although such 
matter may be admissible in a plea; but 
he may, in his answer, plead matter by 
way of explanation pertinent to the ar¬ 
ticles, even if such matter shall besolely in 
his own knowledge, and to such extent in¬ 
capable of proof ; or he may state matter 
which can be substantiated by witnesses ; 
but in this latter instance, if such matter be 
introduced into the answer, and not after¬ 
wards put in the plea, or proved, the court 
will give no weight or credence to such 
part of the answer. Per Lushington, 8 
Curt. Eccl. 543. 

A material distinction is to be observed 
between redundancy in the allegation and 
redundancy in the proof. In trie former 
case, a variance between the allegation and 
the proof will be fatal, if the redundant 
allegations are descriptive of that which is 
essential. But in the latter case, redun¬ 
dancy cannot vitiate because more is 
proved than is alleged, unless the matter 
superfluously proved goes to contradict 
some essential part of the allegation; 1 
Greenl. Ev. § 67 : 1 Stark. Ev. 401. 

RE-ENTRY. The act of resuming the 
possession of lands or tenements in pursu¬ 
ance of a right which the party exercising 
it reserved to himself wnen he quit his 
former possession. 

Conveyances in fee reserving a ground- 
rent, and leases for a term of years, usually 
contain a clause authorizing the proprietor 
to re-enter in case of the non-payment of 
rent, or of the breach of some covenant 
in the lease, which forfeits the estate. 
Without such reservation he would have 
no right to re-enter for the mere breach of 
a covenant, although he may do so upon 
the breach of a condition which, by its 
terms, is to defeat the estate granted; 2 
Bin eh. 13 ; 1 M. A Ry. 694; Tayl. Landl. A 
T. S 290; Woodf. Landl. A T. 310. 

When a landlord is about to enforce his 
right to re-enter for the non-payment of 
rent, he must make' a specific demand of 
payment, and be refused, before the for¬ 
feiture is complete, unless such demand 
has been dispensed with by an express 
agreement of the parties ; 18 Johns. 451; 6 
8. A R. 151; 6 Halst. 270 ; 7 Term 117 ; 5 
Co. 41. In the latter case, a mere failure 
to pay, without any demand, constitutes a 
sufficient breach, upon which an entry may 
at any time subsequently be made ; 2 N. 
Y. 147 ; 2 N. H. T64; 2 Dougl. 477 ; 2 B. A 
C. 490. The demand may be in the form 
of a notice to quit; 85 Neb. 766. 

The requisites of a demand upon which 
to predicate a forfeiture for the non-pay¬ 
ment of rent, at common law. are very 
strict. It must be foe the payment of the 
precise sum due upon the day when, by the 


terms of the lease, it becomes payable; if 
any days of grace are allowed for payment, 
then upon the last day of grace ; Co. Litt. 
203 ; 7 Term 117 ; 2 N. Y. 147 ; see UN. J, 
L. 217 ; at a convenient time before sunset, 
while there is light enough to see to count 
the money ; 17 Johns. 66; 1 Saund. 287 ; at 
the place appointed for payment, or if no 
particular place has been specified in the 
lease, then at the most pubno place on the 
land, which, if there be a dwelling-house, 
is the front door; 4 Wend. 318; 18 Jo hn*. 
450; 1 How. 211; Co. Litt. 203 a; not¬ 
withstanding there be no person on the 
land to pay it; Bao. Abr. Rent (I); and 
if the re-entry clause is coupled with the 
condition that no sufficient distress be 
found upon the premises , the landlord 
must search the premises to see tliat no 
such distress can oe found ; 15 East 286 ; 
0 3. A R. 151; 8 Watts 51. 

A re-entry, at common law, for condition 
forfeited in a lease, is void unless the evi¬ 
dence shows that the common-law forms 
have been complied with. A mere taking 
possession of the premises, when unoc¬ 
cupied, is not sufficient; 15 WalL 475. 

But the statutes of most of the states, 
following 4 Geo. II. c. 28, now dispense 
with the formalities of a common-law de¬ 
mand, by providing that an action of 
ejectment may be brought as substitute 
for such a demand in all cases where no 
sufficient distress can be found upon the 
premises. And this latter restriction dis¬ 
appears entirely from the statutes of such 
or the states as have abolished distress for 
rent. 

The clause of re-entry for non-payment 
of rent operatesonly 99 a security for rent; 
for at any time before judgmen t is entered 
in the action to recover possession the ten¬ 
ant may either tender to thd landlord, or 
bring into the court where the action is 
pending, all the rent in arrear at the time 
of such payment, and all costs and charges 
incurrea by the landlord, and in such case 
all further proceedings will cease. And in 
some states, even after the landlord has 
recovered possession, the tenant may in 
certain cases be reinstated upon the terms 
of the original lease, by paying up all 
arrearages and costs; Tayl. Landl. A T. 
802. See, generally, Wms. R. P. 285. 

The acceptance by a landlord, after his 
right of possession is fixed, of property 
from the tenant in payment of rent that 
had accrued, is no waiver of his right to 
enter ; 44 Ill. App. Cl; but the acceptance 
of rent accruing after breach of a condi¬ 
tion in a lease, with full knowledge of the 
breach, is a waiver of the right to declare 
a forfeiture and re-enter ; 12 So. Rep. (Ala.) 
61. See 6 Misc. Rep. 408. 

But the courts will not relieve against a 
forfeiture which has been wilfully in¬ 
curred by a tenant who assigns his lease, 
or neglects to repair or to insure, contrary 
to his express agreement, or if he exercises 
a forbidden trade, or cultivates the land 
in a manner prohibited by the lease; for 
in all such cases the landlord, if he has re¬ 
served a right to re-enter, may at once 
Presume Hi* former possession and avoid the 
lease; 2 Price 206, n.; 2 Mer. 459 ; 9 C. A 
P. 703; 1 Dali. 210; 9 Mod. 112 ; 3 V. A B. 
29* 12 Vee. 291. 

Where the landlord Is justified In re¬ 
entering and taking possession of tbe prem¬ 
ises, the lessee can recover no damages fur 
the loss of tbe portion of the term, or for 
injury to the business, but may recover 
for property destroyed or any unnecessary 
damag e thereto; 72 Wis. 659. 

RE-EXAMINATION. A second ex¬ 
amination of a thing. A witness may be 
re-examined, in a trial at law, in the dis¬ 
cretion of the court; and this is seldom 
refused. In equity, it is a general rule 
that there can os no re-exami nation of a 
witness after he has once signed his name 
to the deposition and turned his back 
upon the commissioner or examiner. The 
reason of this is that he may be tampered 
with, or induced to retract or qualify what 
he has sworn to; 1 Mer. 180. 

RE-EXCHANGE. The expense in- 
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ourpftd b j a bill being dishonored in a for¬ 
eign oountry where it ia made payable and 
returned to that oountry in which it was 
made or indorsed and there taken up. 1 1 
East 955; 9 Campb. 55. 1 Para. Notes <fc B. 
548. See Danl. Neg. Inst. 1445. 

*nie loss resulting from the dishonor of a 
bill of exchange in a oountry different from 
th** in whioh it was drawn or indorsed. 

It is ascertained by proof of the sum for 
whioh a sight bill (drawn at the time and 
plaoe of dishonor at the then rate of ex¬ 
change at the place where the drawer or 
indorser sought to be ohargedresides) must 
be drawn in order to realize at the plaoe of 
dishonor the amount of the dishonored bill 
and the expenses consequent on its dis¬ 
honor. The holder may draw a sight bill 
for suoh sum on either the drawer or one 
of the indorsers. Such bill is a “ redraft " ; 
Beni, Chaim. Bills, art. 291. See L. R. 3 
App- Cos. 146 ; Byles, Bills 444. 

The drawer of a bill i9 liable for the 
whole amount of re-exchange occasioned 
bv the circuitous mode of returning the 
bill through the various countries in whioh 
it has been negotiated, as much as for that 
occasioned by a direct return ; 11 East 265 ; 
8 B. & P. 335. And see 10 La. 562; 94 Mo. 
65; 8 Watts 545 ; 10 Meto. 376 ; 7 Cra. GOO ; 
4 Wash. C. U. 310; 2 How. 711, 764; 9 
Exch. 25; 6 Moo. P. C. 314. 

In some states legislative enactments have 
been made which regulate damages on re¬ 
exchange. These damages are different in 
the several states ; and this want of uni¬ 
formity, if it does not create injustice, 
must be admitted to be a serious evil. See 
23 Pa. 137 ; 4 Johns. 119 ; 4 Cal. 395 ; 3 Ind. 
53 ; 8 Ohio 292 ; Measure of Damaoes. 

RE-EXTENT. A second extent on 
lands or tenements, on complaint that the 
former was partially made, etc. Cowell. 

REEF. A large vein of auriferous 
quartz;—so called in Australia. Hence, 
any body of rock yielding valuable ore. 
Webster. 

REEVE. An ancient English officer of 
justice, inferior in rank to an alderman. 

He was a ministerial officer appointed to 
execute process, keep the king's peace, and 
put the laws in execution. He witnessed 
all contracts and bargains, brought of¬ 
fenders to justice and delivered them to 
punishment, took bail for such as were to 
appear at the county oourt, and presided 
at the oourt or folcmote. He was also 
called gerefa. 

There were several kinds of reeves: as, 
the shir&-gerefa, shire-reeve or sheriff; 
the Keh-gerefa , or high-sheriff; tithing - 
recce, burg ho r or borough-reeve. 

REFAIjO. A word composed of the 
three syllables re. fa. lo., for recordari fa¬ 
cias Loquelam. 2 Sell. Pr. 160 ; 8 Dowl. 514. 

REFARE. To bereave, take away, cxr 
rob. Cowell. 

REFECTION (Lat. re, again, facio, 
to make). In Civil Law. Reparation ; 
re esta blishment of a building. Dig. 19. 1, 


RJcrJgRER. A person to whom has 
been referred a matter in dispute, in order 
that he may settle it. His judgment is 
called an award. See Arbitrator ; Rjcr- 
EBZMCE. 


In England. Official referees are paid 
and permanent officers of the court. Byrne. 

REFEREES, COURT OF. In the 


„ of private bills through the house 
of commons, the practice was adopted in 
1864 of the appointment of referees on such 
bills, consisting of the chairman of ways 
and means ana not less than three other 
persons to be appointed by the speaker. 
The referees were formed into one or more 
courts, three at least being required tc 
constitute each court, a member in every 
case beinjjf chairman, but receiving no 
salary. The referees inquired into the pro¬ 
posed works, etc., ana reported to the 
house. The committees of the house or 
any bill might also refer any question tc 


the referees for their decision. It was also 
ordered in 1864 that the referees should 
decide on all petitions as to the right of 
the petitioner to be heard, i. e. his focus 
standi. A oourt of referees was specially 
constituted for the adjudication of this 
right, called focus standi. A series of re¬ 
ports of the court of referees on private 
bills in parliament, called Locus Standi 
reports, has been published since 1867. 

Also, in England, the National Insurance 
Act of 1911 provides for the appointment of 
"courts of referees" in connection with that 
act, and enacts that each such court shall 
consist of one or more members chosen 
to represent employers, an equal number 
chosen to represent workmen, and a chair¬ 
man appointed by the Board of Trade. Byrne. 

REFERENCE. In Contracts. An 
agreement to submit to certain arbitrators 
matters In dispute between two or more 
parties, for their decision and judgment. 

In Mercantile Law. A direction or 
request by a party who asks a credit to the 
person from whom he expects it. to cnll on 
some other person named, in order to as¬ 
certain the character or mercantile stand¬ 
ing of the former. Bee Privileged Com¬ 
munications. 

In Practice. The act of sending any 
matter by a court of chancery, or one ex¬ 
ercising equitable powers, to a master or 
other officer, in oraer that he may ascer¬ 
tain facts and report to the court. 

That part ot an instrument of writing 
where it points to another for the matters 
therein contained. For the effect of such 
reference, see 1 Pick. 27 ; 15 id. 66; 17 Mass. 
443 ; 7 Halst. 25; 14 Wend. 619; 10 Conn. 
422 ; 3 Me. 393 ; 4 id. 14, 471. The thing 
referred to is also called a reference. 

REFERENDABIUS (Lat.). An offi¬ 
cer by whom the order of causes was laid 
before the Roman emperor, the desires of 
petitioners made known, and answers re¬ 
turned to them. Vicat, Voc. Jur. ; Calvi- 
nus, Lex. 

A king's chancellor at the time of the 
conquest. 1 Social England 136. See Can- 
cellarius. 

REFERENDUM (Lat.). In Interna¬ 
tional Law. A note addressed by an am¬ 
bassador to his government, submitting to 
its consideration propositions made to him 
touching an object over which lie has no 
sufficient power and is without instruc¬ 
tions. When such a proposition is made 
to an ambassador, lie accepts it ad refer¬ 
endum; that is, under the condition that 
it shall be acted upon by his government, 
to which it is referred. 

In Munioipal Law. The submission of 
a proposed law to the voting citizens of a 
country for their ratification or rejection. 
A mode of appealing fi*om an elected body 
to the whole body or voters. 

The laws are first passed upon by the 
legislature and then referred to the people 
for their final ratification. 

This method of government is supposed 
to have originated in Switzerland; but it 
has in effect been employed in the United 
States sinoe the revolution, in country, 
city, township, and school district govern¬ 
ments, especially in New England. It 
Has also, during the same time, been- the 
practice in the United States for new state 
constitutions to be submitted to popular 
vote after they have been prepared by a 
convention of delegates elooted by the 
people. 

The referendum has been introduced in 
some local communities in Belgium, anil 
is advocated by somj of the rninorpolitioal 
parties in the United States and in England. 
The system of submitting liquor laws to the 
decision of the people concerned, which lias 
long been practised in the United States, 
is steadily extending and is usually held 
to be constitutional by the courts; 42 Conn. 
361; 54 Qa. 317; 8 La. Ann. 341 ; 103 Mass. 
27; 4 Cal. 885 ; 72 Pa. 491; 7 Cra. 382. 

A correlative of the referendum is known 
as the initiative , whioh is an authority 
given to the people to propose legislation. 


An act has recently been passed in Ne¬ 
braska which enables the voters of cities 
and towns to adopt the referendum and 
also the initiative under the following 
principles : Fifteen per cent, of the voters 
may propose ordinances by petition, and 
twenty per cent, of the voters rnay com¬ 
pel the citv council and mayor to sub¬ 
mit proposed ordinances to a popular vote. 
As for ordinances passed by tne citv coun¬ 
cil, of its own initiative, they are not to 
go into effect for thirty days, and if, mean¬ 
time. five per cent, of the voters petition 
for the submission of any ordinance so 
passed to the people, the same must be so 
submitted and must receive the approval 
of a majority of the voters before going 
into effect. A petition from ten per cent, 
of tlie voters obliges the city government 
to submit the proposed ordinance at a spe¬ 
cial election held within twenty days. 
Only ordinances relating to the immediate 
preservation of the public peace and health, 
and items of appropriations for current ex¬ 
penditures. aro excepted from the provisions 
of the referendum law. 56 Alb. L. J. 38. 

See Oberholtzer, The Referendum in 
America: Local Option; Delegation; 
Legislative Power. 

REFORM. To reorganize; to rear- 
arrange. Thus, the jury ** shall he reformed 
by putting to and taking out of the persons 
so impannelled.” Stat. 3 Hen. VIII. c. 12 ; 
Bacon, Abr. Juries (A). 

To reform an instrument in equity is to 
make a decree that a deed or other agree¬ 
ment shall be made or construed as it was 
originally intended by the parties, when 
an error or mistake as to a fact has been 
committed. A contract has been reformed 
although the party applying to the court 
was in the legal profession and he himself 
drew the contract, it appearing clear that 
it was framed so as to admit of a construc¬ 
tion inconsistent with the true agreement 
of the parties : 1 S. & S. 210 ; 3 Russ. 424. 
But a contract will not be reformed in 
consequence of an error of la^v; see 1 
Story, Eq. Jur. 109 ; 1 Russ. & M. 418 : 1 
Chitty, Pr. 124; 159 Pa. 531 ; nor unless 
the mistake is mutual : 49 Mo. App. 255 ; 
see 142 U. S. 417; and only as between the 
original parties, or those claiming under 
them in priority, including purchasers with 
notice ; 81 Me. 525. Equity will not reform 
instruments which express an intention of 
the parties at the time they are made, 
basea on the knowledge then possessed by 
them, though their intention would have 
been different if they had been better in¬ 
formed ; 69 Miss. 801. 

A person who seeks to rectify a deed on 
the ground of mistake musi establish in 
the clearest and most satisfactory manner, 
that the alleged intention to which he de¬ 
sires it to be made conformable continued 
concurrently in the minds of all the parties 
down to the time of its execution : and 
also must be able to show exactly and pre¬ 
cisely the form to which the deea ought to 
be brdught: 4 De G. & J. 265 ; 88 Hun 
299; 16 Or. 412; 142 U. S. 417. See 50 Ark. 
179; 31 Fla. 73 : 78 Hun 462. Before com¬ 
mencing an action to reform a deed ». de¬ 
mand must be made on the grantee; 133 
Ind. 19 ; 77 id. 74. Where the mistake has 
been on one side only, the utmost that the 
party desiring relief can obtAin is rescis¬ 
sion. not reformation ; Ad. Eq. 171 ; 14 
N. H. 175. But if there is mistake on one 
side and fraud on the other, there is a case 
for reformation ; 44 N. Y. 825 ; Bisph. Eq. £ 
469; 142 U. S. 417. 

A lease will not be reformed in equity, 
so as to make it conform to another lease, 
where both leases have the same legal 
effect, as judicially construed ; 159 Pa. 850. 

Where a deed does not express the in¬ 
tention of the parties at the time of its 
execution, equity will afford relief and de- 
oree a reformation ; 39 U. 9. App. 162. 

A clerical mistake by one party at the 
time of executing the oontract, unknown 
to the other, for which the latter is not re¬ 
sponsible, will be sufficient ground for 
suoh relief and decree ; 80 Fed. Rep. 46. 
Where a policy of insurance was issued 
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900; 1 Wash. C. C. 195; 1 Mas. 808; 1 
Blatch. & H. 58. 

REGISTER, REGISTRAR. An of¬ 
ficer authorial by law to keep ft record 
called a register or registry : as, the reg¬ 
ister for the probate of wills. 

REGISTER GENERAL. An officer 
appointed by the sovereign of England to 
whom, subject to such regulations as shall 
be made by a principal secretary of state, 
the general superintendence of the whole 
svstem of registration of births, deaths, 
and marriages is entrusted. 3 Steph. Com. 
S34. See Registrar General. 

REGISTER OF PRORATE. In 

the United States, a public officer in some 
Ktstes who records all wills admitted to 
probate. Stand. Diet. See Register uf 
Wills. 

REGISTER OF SHIPS. A register 

kept by the collectors of customs, in which 
the names, ownership, and other facta rel¬ 
ative to the merchant vessels are required 
by law to be entered. The register is evi¬ 
dence of the nationality and privileges of 
an American ship. Rap. & L. uw Diet. 

The certificate oi such registration, given 
by the collector to the owner or muster of 
the ship, is also called the “ship's register." 
Id. 

The purpose of a register is to declare the 
nationality of a vessel engaged in trade with 
foreign nations, and to enable her to assert 
that nationality wherever found. It is to 
be distinguished from the purpose of an 
enrolment which is to evidence the national 
character of a vessel engaged in the coasting 
trade or home traffic, and to enable such 
vessel to procure a coasting license. 3 Wall. 
(V. S.) 571. 

A certificate of a vessel's registry and 
proof that she carried the flag of the 
United States establish a prima facie case 
of proper registry under the laws of the 
United States, and of the nationality of 
the vessel and its owners ; 154 U. S. 134. 


REGISTER OF WILLS. A register 

of Probate (<?. t?.). English. 

REGISTER OF WRITS. A book pre¬ 
served in the English court of chancery, in 
which were entered, from time to time, all 
forms of writs once issued. Stat. Westm. 

2, c. 25. 

It is spoken of as one of the most ancient 
books of the common law. Co. Litt. 159 ; 
Co. 4th Inst. 150; 8 Co. Pref.; 3 Shars. 
Bla. Com. 183*. It was first printed and 
published in the reign of Hen. Vlll. This 
Book is still an authority, as containing, 
in genera), an accurate transcript of the 
forms of ail writs as then framed, and as 
they ought still to be framed in modern 
practice, 

But many of the writs now in use are 
not contained in it. And a variation from 
the register is not conclusive against the 
propriety of a form, if other sufficient au¬ 
thority can be adduced to prove its cor¬ 
rectness. Steph. PI. 7, 8. 

REGISTERED BOND. One whose 

negotiability is temporarily withdrawn by 
a writing thereon that it Belongs to a spe¬ 
cific person, and by a registry to that effect 
at a specified office. Cook, St. & Stockh. 

§ 15. 

REGISTERED LETTER. A letter 
is not registered so as to complete service 
of notice by registered letter until it is 
numbered as required by the postal laws, 
although the postmaster has received it 
properly addressed and given a receipt 
therefor. 34 L. R. A. (Ia.) 466. A regis¬ 
tered letter must be delivered by the car¬ 
rier to the person to whom it is addressed ; 
4 id. (Neb.) 457. 

REGISTER’S COURT. In Ameri¬ 
can Law. A court in the state of Penn¬ 
sylvania which had jurisdiction in matters 
of probate. 

REGISTR AR . An officer whose 
business is to write and keep a register. 


REGISTRAR GENERAL. In 
England, the officer At the head of the 
system under whicli all births, deaths and 
marringrB in the country are registered. 
His office was establish**! by the Births and 
Deaths Registration Act, 1836, s. 2. Byrne. 

REGISTRARIUS (Lat.). An ancient 
name given to a notary. In England this 
name is confined to designate the officer of 
some court the records or archives of which 
are in his custody. 

REGISTRATION. The word " regis¬ 
tration,’' used in the U. S. Rev. Stat. § 
2011, hita a general, not a technical, mean¬ 
ing, and indicates any list or schedule con¬ 
taining a list of voters, the being upon 
which constitutes a prerequisite to vote, 
unless there is a system of registration 
described by act of congress, and applied 
by the act aa the only registration of voter* 
under the law. The Delaware assessment 
lists, made primarily by the assessors of 
the different hundreds, and completed by 
the levy courts of the different counties, 
are bucB lists, though they contain not only 
a list of voters, but of other persons be¬ 
sides. The registration of voters intended 
by the act of congress need not be con¬ 
clusive evidence that the person registered 
is qualified to vote; 1 Fed. Rep. 1. This 
decision was prior to the existence in 
Delaware of a registration act eo nomine. 

In the United States circuit court for 
South Carolina it was held that the regis¬ 
tration laws of that state were null and 
void as being an unreasonable restriction 
of the right of suffrage, evidently intended 
to exclude ignorant persona, especially of 
the African race, and a violation both of 
the constitution of the state and of the 
fourteenth and fifteenth amendments to 
the constitution pf the United States; 67 
Fed. Rep. 818. In that case it appeared 
that in 1882 an act was passed providing 
that in that year a registration of voters 
should be made and the books closed to be 
opened thereafter once a month after the 
general election in each year until the first 
of July preceding the general election in 
November following ; but that after the 
closing of the books each year persons com¬ 
ing of age before election might be regis¬ 
tered. voters receive certificates of regis¬ 
tration which must he produced in order 
to vote and were transferred under dif¬ 
ferent conditions upon removal into an¬ 
other county. 

The registration of voters under the 
Delaware act was held to be so far judicial 
and not ministerial that a mandamus was 
refused to restore to the voting list the 
name of a person stricken off by the board 
of registration ; 1 Marvel 450. 

A land registration act went into effect 
in Massachusetts October 1, 1898. It pro¬ 
vides for a court of registration consisting 
of two judges sitting in Boston, with a right 
to adjourn to such other place as conven¬ 
ience may require. Examiners of title 
may be appointed by the judge of registra¬ 
tion in each county. Only estates in fee 
simple can be registered. The act provides 
for the form of application and the form of 
notice to be given to the occupants of the 
land and to adjoining owners, which may 
be given by mail and by publication. The 
decree of the court confirming title and 
ordering registration hinds the land and 
quiets the title thereto. It cannot be opened 
except within one year in case the reg¬ 
istration is obtained by fraud, and not for 
that reason if au innocent purchaser for 
value has acquired an interest. The decree 
is registered in the county. A certificate 
of registration constitutes the owner’s evi¬ 
dence of title. After registration the 
owner may convey it, etc., as at present, 
but no voluntary instrument of transfer 
except a will ana a lease for not over seven 
years binds the land, but operates only as 
a contract between the parties and as 
authority for registration. Upon re-regis¬ 
tration this certificate is surrendered and 
a new one issued. The act was drawn by 
Alfred Hemenway, under an appointment 
by act of 1897. 


See Land Transfer ; Torrrns System. 

REGISTRATION OF BIRTHS, 
MARRIAGES, AND DEATHS. In 

most states acts have been passed requir¬ 
ing physicians, clergymen, etc., to register 
all sucii event? with the proper county of¬ 
ficer. The validity of these laws has been 
sustained under the police power ; 14 N. 
W. Rep. (la.) 202. See KROI0XEA, 

REGISTRATION CERTIFICATE. 

The “registration certificate" was issued as 
a means of identifying the voter. His posses¬ 
sion of the certificate, though conclusive as 
to the fact that the person named therein 
has been registered, will not be conclusive 
of his right to vote, for, if unknown to the 
election officers, they may require other 
proof of his identity. In other words, the 
“registration certificate" dors not mean 
“vote bearer," unless “bearer" be known to 
the election officers to be the person named 
therein. 118 Ky. 690, 82 S. W. 282. 

REGISTRATION OF COM¬ 

PANIES. See Registration. 

REGISTRATION OF DOCU¬ 

MENTS. See Registration. 

REGISTRATION OF MAT¬ 

TERS OF FACT. See Registration. 

REGISTRUM BREVIUM (Lat). 
The name of an ancient book which was a 
collection of writs. See Register of 
Writs. 

REGISTRY. A book, authorized by 
law in which writings are registered or 
recorded. 

REGNAL YEARS. The years in 

which a sovereign has reigned. 

The following table of the reigns of En- 
lish and British kings and queens iB ad- 
ed, to assist the student in many points 
of chronology:— 

Accession. 


Egbert. 

... 827 

Ethelwulf .... 

... 839 

Ethelbald .... 

... 858 

Ethelbert .... 

... 858 

Ethelred. 

QAJt 

• OOO 

Alfred. 

... 871 

Edward the Elder 

... 901 

Athelstan .... 

... 925 

Edmund. 

... 940 

Ed red. 

... 946 

Edwy. 

... 955 

Edgar. 

... 958 

Edward the Martyr . 

... 975 

Ethelred 11. ... 

... 979 

Edmund Ironside. . 

. . . 1016 

Canute. 

. . . 1017 

Harold I. 

... 1035 

Hardicanute . . . 

. . . 1040 

Edward Confessor . 

. . . 1042 

Harold II. 

. . . 10W 

William I. 

. . . 1066 

William 11. 

. . . 1087 

Henry I. 

. . . 1100 

Stephen. 

. . . 1135 

Henry II. 

. . . 1154 

Ricli&rd 1. 

. . . 1189 

John. 

. . . 1199 

Henry III. 

. . . 1216 

Edward I. 

. . . 1272 

Edward 11. 

. . . 1307 

Edward HI. . . . 

. . . 1326 

Richard II. 

. . . 1377 

Henry IV. 

. . . 1399 

Henry V. 

. . . 1413 

Henry VI. 

. . . 1422 

Edward IV. . . . 

. . , 1461 

Edward V. 

. . . 1483 

Richard HI. . . . 

. . . 1483 

Henry VII. 

. . . 1485 

Henry VIH. . . . 

. . . 1509 

Edward VI. . . , 

. . . 1547 

Mary * . 

. . . 1553 

Elizabeth. 

. . . 1558 

James I. 

. . . 1608 

Charles I. 

. . . 1625 

Commonwealth . . 

... 1649 


• Reference* In legal work* to reiorn of Mar; 
couple the name of Philip, her husband, with her. 
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Accession. 

Charles ILf . . . . 

... 1649 

James II . 

... 1685 

William and Mary . 

. . . 1689 

William HI. . . . 

. . . 1695 

Anne ...... 

. . . 1702 

George I . 

. . . 1714 

George II . 

. * . 1727 

George III . 

. . . 1760 

George IV. . ' . . 

... 1820 

William IV. , . . 

. . . 1830 

Victoria . 

. , . 1837 

EdwardViL • • • 

... 1901 

George V. . • • - 

. . . 1910 

1 The Restoration of Charles II. did not- taka 

place till 1M0. but the regnAl 

year of his reign Is 

always computed from the death of Charles 1., dis¬ 
regarding the Commonwealth. 


REGNANT. One having authority as 
a king ; one in the exercise of royal au¬ 
thority. 

REGRATLN G. In Criminal Law. 

Every practice or device, by act, con¬ 
spiracy, words, or Dews, to enhance the 
price of victuals or other merchandise, is 
so denominated. Co. 3d Inst. 190 ; 1 Hus 
sell. Cr. 189. Whart. Cr. Law 1849, See 
Restraint of Trade. 

REGULA. See Maxims. 

REGULAR CLERGY. Monks who 
lived according to the rules of their re¬ 
spective houses or societies, in contradis¬ 
tinction to the parochial clergy, who did 
their duties in seculo," and lienee were 
called secular clergy, t Sbarsw. Bla. Com. 
387, n. 

REGULAR PANEL. The expression 
“regular panel” means the number of persons 
who are to constitute the regular attendance 
of the court during the term as regular 
jurors; that is, as the “standing jury.” 106 
Ky. 906, 51 S. W. 788. 

i 

REGULAR PROCESS. Regular pro¬ 
cess is that which lias been lawfully issued 
by a court or magistrate having competent 
jurisdiction. 

When the process is regular, and the de¬ 
fendant has been damnified, as in the case 
of a malicious arrest, his remedy is by iin 
action on the case, and not trespass ; when 
it is irregular the remedy is by action of 
trespass. 

If.the process be wholly illegal or misap¬ 
plied as to the person intended to. be 
arrested, without regard to any question 
of fact, or whether innocent or guilty, or 
the existence of any debt, then the party 
imprisoned may legally resist the arrest 
and imprisonment; and may escape, be 
rescued,or even break prison; but if the 

E ase and imprisonment were in form 
1, each of these acts would be pnn- 
ble, however innocent the defendant 
might be, for he ought to submit to legal 
process and obtain his release by due 
course of law; 1 Chitty.Pr. 637 ; 6 East 
804, 808 ; 2 Wils. 47; 1 East, PL Cr. 810. 
Bee Escape ; Aarkst ; Assault ; False 
Imprisonment ; Malicious Prosecution. 

REGULATE. To adjust by rule, 
method, or established mode ; to direct 
by rule or restriction ; to subject to govern¬ 
ing principles or laws. 10 Neb. 683. 

REGULATION. See International 
Regulation. 

REGULATION OP COMMERCE. 

It is the power to prescribe the rules by 
which it shall be governed, that is, the 
conditions upon which it shall be conduct¬ 
ed ; to determine when it shall be free and 
when subject to duties or other exactions. 
The power also embraces within its con¬ 
trol all the instrumentalities by which 
that commerce may be carried on, and the 
means by which it may be aided and en¬ 
couraged. 114 U. S. 203. As used in the 
constitution, transportation being es¬ 
sential to commerce, every obstacle to it, 
or burden laid upon it, by legislative 
authority, is regulation ; 95 U. 8. 470 ; 


109 N. C. 279- See Commerce! Regulate; 
Commerce With Foreign Nations; 

REGULATIONS. In an act of 
Congress, regulations of a department means 
general rules relating to the subject upon 
which the department acts, made by the 
head thereof under some act giving the 
regulations the force of law. Anderson; 
3 Ct. Cl. 42. See Navy Regulations. 

RE HABERE FACIAS 8 BIS IN AM 

(L&t. do you cause to regain seisin). 
When a sheriff in the “ habere facias 
seisinam ” had delivered seisin of more 
than he ought, this judicial writ lay to 
make him restore seisin of the excess. 
Reg. Jud. 13, 51, 54. 

REHABILITATION. The act by 
which a man is restored to his former 
ability, of which he had been deprived by 
a conviction, sentence, or judgment of a 
competent tribunaL 

REHEARING. A second consider¬ 
ation which the court gave to a cause on 
a second argument. 

A rehearing takes place principally 
when the court has doubts on the subject 
to be decided; but it cannot be granted 
by the supreme court after the cause has 
been remitted to the court below to carry 
into effect the decree of the supreme court; 
7 Wheat. 68. 

Where any judge, who concurred in the 
deoision, thinks proper to have a re¬ 
hearing, the motion for one will be con¬ 
sidered, otherwise it will be denied as of 
course; 16 U. S. App. 713. 

Where the grounds for a rehearing 
were not brought to the attention of the 
court at the argument or by brief, per¬ 
mission to reargue will be granted only in 
extreme cases; 21 U. S. App. 428; and 
not where the questions have already been 
fully considered ; 27 U. S, App. 290 ; and 
not when the ground was not overlooked 
at the former trial : 34 U. S. App. 45. That 
a judgment of affirmance was by an equal 
deoision of the judges merely. Affords no 
ground for granting a rehearing; 25 Wend. 
256. See Precedent. 

The practice in the federal courts is to 
file a petition for a rehearing which, with 
the argument in its support, is submitted, 
without oral argument, for the consider¬ 
ation of the court, which decides whether 
to fiave the case reargued or not. 

In the federal courts a petition for re¬ 
hearing must be signed by counsel, and 
the accompanying affidavits should, by 
distinct anapoeitive allegation, be made a 
port of the petition. Neither the petition 
nor affidavits should be verified before a 
notary public who is also counsel for pe¬ 
titioner ; 85 Fed. Rep. 481. 

When a motion for a new trial of an 
action at law and a petition for rehearing 
have been denied, equity will not enter¬ 
tain a bill to set the judgment aside on 
the same grounds alleged in the motion 
and petition ; id. 508. 

The refusal of the circuit court to grant 
a rehearing is Dot the subject of review ; 
118 U. S. 697. 

Courts, especially in cases of general 
interest, order a reargument where they are 
in doubt or where the case was Dot argued 
before a full benoh. In 71 Pa. 81, eminent 
counsel not connected with the cause peti¬ 
tioned the court for a reargument on the 
ground that the judgment was not well con¬ 
sidered »Dd that it would unsettle titles to 
real estate. A reargument was ordered 
and the former decision was reversed. 
See Reopening Case. 

REHYPOTHECATION. See 

Pledge. 

REI INTERVENTUS (Lat.). When 
a party is imperfectly bound in an obli¬ 
gation, he may, in general, annul such 
imperfect obligation ; but when he has 
permitted the opposite party toactasif his 
obligation or agreement were complete, 
such things have intervened as to deprive 
him of the right to rescind such obligation : 
these circumstances are the ret ivter- 


ventus; 1 Bell, Com., 6thed. 828, 829; Bur¬ 
ton, Man. 128. 

REIMBURSE. To pay back. 88 Pa. 
264. 

R EuBO ftiy r/xON. The law of 
Louisiana requires a mortgage to be 
periodically reinscribed in order to pre¬ 
serve its priority. When ten yeara have 
elapsed from the date of inscription with¬ 
out reinscription the mortgage is without 
effect as to all persons whatsoever who are 
not parties to it; 29 La. Ann. 815. A fail¬ 
ure to reinscribe a mortgage within the 
statutory limits is not remedied or supplied 
by the pendency of a suit to foreclose it; 
80 La. Ann. 1. See 103 U. 8. 281 ; 34 La. 
Ann. 797 ; -149 U. S. 505 , Mortgage. 

REINSTATE. To restore to a state 
from which one has been removed. 86 
Ky. 190. 

REINSTATEMENT. This term in 
the law of insurance implies placing the 
insured in the same condition that he oc¬ 
cupied and sustained towards the insurer 
next before the forfeiture was incurred, 
and does uot imply reinsurance or the 
making of a new contract or policy of in¬ 
surance. 110 N. C. 93. 

REINSURANCE. Insurance effected 
by an underwriter upon a subject against 
certain risks, with another underwriter, on 
the same subject, against all or u part of 
the same risks, not exceeding the same 
amount. In the original insurance, he 
is the insurer ; in the second, the assured. 
His object in reinsurance is to protect him¬ 
self against the risks which he has as¬ 
sumed. There is no privity of contract 
between the original assured and the re¬ 
insurer, and the reinsurer is under no lia¬ 
bility to such original assured ; 3 Kent 
227 ; 1 Phill. Ins. § 78 a, 404 ; 20 Barb. 468 ; 
23 Pa. 250; 9 Ind. 443; 13 La. Ann. 246. Bee 
Beach, Ins. 1283; Par.*. Mari. Ins. 301. 

In the absence of any usage to the con¬ 
trary, and of any specific stipulation in 
the policy, the original insurer may pro¬ 
tect himself by reinsurance to the whole 
extent of his liability ; 140 U. 8. 565. 

REINVESTMENT. Under Civil Code 
of Kentucky, § 491. “reinvestment” means, 
real property may De sold for reinvestment 
of proceeds in other real property. 142 Ky. 
499, 134 8. W. 882. 

REISSUABLE NOTES. Bank-notes 
which, after having been once paid, may 
again ba put into circulation. 

They cannot properly be called valuable 
securities while in the hands of the maker, 
but in an indictment may properly be 
called goods and chattels; Ry. & M. 218. 
See 5 Mas. 537; 2 Russ. Cr. 147. And such 
notes would fall within the description of 
promissory notes; 2 Leach 1090, 10J3. 

REISSUE ; REISSUED PATENT. 

See Patent. 

REJECT* To throw away; to discard ; 
to refuse to receive; to refuse to pant; as 
to reject a prayer or request. 94 Ky. 302, 
22 8. W. 318. 

REJOINDER. In Pleading. The 
defendant's answer to the plaintiffs repli¬ 
cation. Andr. Steph. PL 151. 

It must conform to the plea; 16 Mass. 1; 
2 Mod. 848 ; be triable, certain, direct, and 
positive, aud not by way of recital, or ar¬ 
gumentative ; 1 H. & MH. 159: must an¬ 
swer every material averment of the dec¬ 
laration ; 23 N. H. 198. It must not be 
double ; 6 Blaokf. 421; 8 McLean 163 ; and 
there may not be several rejoinders to the 
same replication; 1 How. Miss. 139; l 
Wins. Saund. 337, n. ; nor repugnant or 
insensible. See Co. Litt. 394 ; Archb. Civ. 
PL 278; Comyns, Dig. Pleader (H). 

REJOINING GRATIS. Rejoining 
within four days from the delivery of the 
replication, without a notice to rejoin or 
demand of rejoinder. I Archb. Pr. 280, 
817; 10 M. & W. 12. But judgment can¬ 
not be signed without demanding ; 3 Dowl. 
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RELATION (LaL re. back, /(fro. to 
bear). In Civil Law. The report which 
the judges mad.* of the proceeding* in cer¬ 
tain suite to the prince were so called. 

Th«<* r*l*tl»>n< t<-w»k pl*c« when the judge had 
no Uo t ' .lir'.-' him. nr when the l*w* wore sus- 
ceptible <>f difflonlti^ : it wn* then referred to the 

[ irlnee. who wm the author of the law. to five the 
QlerpretMioo. They were made iu writing, and 
contained the plea«iinjr» of the parties and all tha 
proceeding*, to^thrr with the judge ’» opinion, 
and pi a\ ed tlie emperor to order wliAt should be 
done 'fins ordiutiuce of the priuce thus required 
w .i. .'Ail.’xl a rescript. Their use was abolished by 
«lu>iuiiaii. Nov l i5. 

In Contracts. When an act is done at 
one tv.ne. ami it operates upon the thing 
as if done at another time, u is suid to do 
so I'V relation : its. if a man deliver a deed 
os an e^Tmv, to l>e delivered, by the party 
holding it. to the grantor, on the perform¬ 
ance of some act, the delivery totne latter 
will have relation fiaok to the first delivery. 
Termt’s dc lit L*'y. Again, if a jiartner be 
adjudged a bankrupt, the partnership is 
dissolved, and such dissolution relates 
back to the tune when the commission is¬ 
sued : 3 Kent 33. See Litt. -46- ; 2 Johns. 
510; 15 id. 309 ; 2 Han. & J. 151 ; FICTION. 

RELATION, DOCTRINE OF. See 

Doctrine of Relation. 

RELATIONS. A term which, in its 
widest sense, includes all the kindred of 
the person spoken uf. It has long been 
settled that in the construction of wills it 
includes those persons who are entitled as 
next of kin under the statute of distribu¬ 
tion ; 2 Jann. Wills 661 ; 54 Me. 291 ; L. R. 
20 Eq. 410; [1894] 3 Ch. 565 ; 132 N. Y.338; 
in the interpretation of a statute, the term 
was held not to include a stepson ; 108 
Mass. 382 : or a wife ; 101 id. 36 ; 10 Wash. 
533 : or a brother-in-law ; 162 Mass. 448. 

A legacy to “ relations” generally, or to 
relations by blood or marriage,” without 
enumerating any of them, will, therefore, 
entitle to a share such of the testator’s rel¬ 
atives as would be entitled under the stat¬ 
ute of distributions in the event of intes¬ 
tacy : 1 Madd. 45 : 1 Bro C C. 33. The 
same rule extends to devises of real estate ; 

1 Taunt. 263. See Legacy ; Kindred. 

Relations to either of the parties, even 
beyond the ninth degree, have been holden 
incapable to serve on juries ; 3 Chittp. Pr. 
795, note e. As to the disqualification of 
a judge by reason of relationship, Bee 
Judge. Relationship or affinity is no ob¬ 
jection to a witness, unless in the case of 
nushand and wife. See Witness. 

Next of Kin. The "relations” or "next 
of kin” of the deceased are those persons who 
take the personal estate of the deceased under 
the statutes of distribution. 161 Ky. 19, 
170 S. W. 213. 

RELATIVE. See Relations. 

RELATIVE FACT. A fact having 
relation to another fact; a minor fact; a 
circumstance. Burril, Circ. Ev. 121. See 
Relevancy. 

RELATIVE IMPOSSIBILITY. 

See Impossibility . 

RELATIVE POWERS. Those which 
relate to land ; so called to distinguish 
them from those which are collateral to it. 

These po“wers are appendant : as. where 
a tenant for life has apower of making 
leases in poss&v>ion. Tney are in gross 
when a person has an estate in the land, 
with a power of appointment, the exe¬ 
cution of which falls out of the compass 
of his estate, but notwithstanding, is an¬ 
nexed in privity to it. and takes effect in 
the appointee out of an interest appointed 
in the apjxunter. 2 Bouvier. Inst. n. 1980. 

RELATIVE RIGHTS. Those to 
which a r**rv>n im entitled in consequence 
of his relation with others; such as the 
rights of a husband in relation lo his wife; 
of a father as to his children ; of a master as 
toliw servant: of a guardian as to his ward. 
In general, the superior may maintain au 


action for an injury committed against his 
relative rights. See 3 Bouvier, Inst. nn. 
3377-2396 ; 8 id. n. 8401; 4 id. nn. 3615- 
3318; Action. 

RELATOR. A rehearser or teller. One 
who, by leave of court, brings an infor¬ 
mation in the nature of a quo irarmnfo. 

At common law, strictly speaking, no 
such person as a relAtor to an information 
is known, he being a creature of the stat¬ 
ute of Anne, o. 20. In this country, even 
where no statute similar to that of Anne 
prevails, informations are allowed to be 
filed by private persons desirous to try their 
lights, in the name of tho attorney-gen¬ 
eral, and these are commonly called rela¬ 
tors ; though no judgment for costs can be 
rendered for or against them ; 5 Mass. 231 ; 
3 S. & R. 52 ; 15 id. 127 ; Ang. Corn. 470. 
In chancery, the relator is responsible for 
costs ; 4 Bouvier, Inst. n. 4022. 

RELAXATION, LETTERS OF. 

Letters which a debtor might procure and 
which had the effect to restore him to his 
former state. Ersk. Prill. 156. 

RELEASE. The giving up or abandon¬ 
ing a claim or right to the person against 
whom the claim exists or the rightis to be 
exercised or enforced. 

Releases may either give up, discharge, 
or abandon a right of action, or convey a 
man’s interest or right to another who has 
possession of it or some estate in the same. 
Shepp. Touchst. 320 ; Littleton 444; Bac. 
Abr. ; Viner, Abr. ; Rolle, Abr. In the 
foriusr class a mere right is surrendered ; 
in the other not only a right is given up, 
but an interest in the estate is conveyed 
and bscomes vested in the release. 

An express release is one directly made 
in terms by d v eed or other suitable means. 

An implied release is one which arises 
from acts of the creditor or owner, with¬ 
out any express agreement. See Pothier, 
Obi. nn. 609, 609. 

A release by operation of law is one 
which, though not expressly made, the law 
presumes in consequence or some act of the 
releasor ; for instance, w T hen one of several 
joint obligors is expressly released, the 
others are also released by operation of law ; 
3 Salk. 298 ; Hob. 10, 86 ; 4 Mod. 880 ; 7 
Johns. 207. 

•Releases of claims which constitute a 
cause of action acquit the releasee, and re¬ 
move incompetency as a witness resulting 
from interest. 

Littleton says a release of all demands, is 
the best and strongest release ; sect-. 508. 
Lord Coke, on the contrary, ears claims is 
a stronger word ; Co. Litt. 291 o. 

In general, the words of a release will be 
restrained by the particular occasion of 
giving it; 1 Lev. 235; T. Raym. 899. It 
cannot apply to circumstances of which 
the party had no knowledge at the time he 
executed it; and if it be so general as to 
include matters never contemplated, the 
party will be entitled to relief ; 0 H. & N. 
847. 

The general words in a release are 
limited always to the thingB which were in 
the contemplation of the parties when the 
release was given ; L. R. 4 H. L. 023. 

The word release in an assignment for 
the benefit of creditors, requiring creditors 
accepting its terms to execute releases of 
their claims, was held to include any in¬ 
strument sufficient to secure the absolute 
discharge of the debtor as to creditors ac¬ 
cepting the terms of the assignment; 17 S. 
E. Rep. (3. C.) 56. See Preference. 

The reader is referred to the following 
cases where a construction lias been given 
to the expressions mentioned. A release 
of " all actions, suits, and demands; " 3 
Mod. 277 ; •* all actions, debts, duties, and 
demands; ” id. 1, 64; 8 Co. 150 b ; 2 Saund. 
6 a ; “ all demands ; ” 5 Co. 70 b ; 1 Lev. 99 ; 
Salk. 578; 2 Uolle 20; 2 Conn. 120; "all 
actions, quarrels, trespasses ; ” Dy. 2171, pi. 
2; Cro. Jac. 487; "all errors, and all 
actions, suits, and writs of error whatso¬ 
ever;” T. Raym. 390; "all suits;” 8 Co. 
150 ; "of covenants ; ” 5 Co. 70 b. 


Where a creditor promised to sign a re¬ 
lease of hid claim, but after wards refuses 
to execute it, the debtor is not released 
from liability ; 158 Pa. 281. 

A parol agreement to release a party 
froto liability on a note, unsupported by 
any consideration, cannot be enforced ; 90 
Ala. 454. The voluntary jmyment by a 
third person of the amount then due on a 
contract is asufficient consideration tosup- 
port a release of the contract; 120 U. 8. 
256. A release of plaintiff’s cause of action, 
under seal and for a money consideration, 
is a bar to an Action, though fraud in ob¬ 
taining it be alleged, unless it be 6hown 
that the consideration was tendered back 
before the action was commenced, or that 
defendant was non compos mentis when he 
executed the release, and his mental un- 
soundness prevented him from understand¬ 
ing the transaction ; 53 Fed. Rep. 569. 
Where it is claimed that a release is not 
effective because of the mental condition 
of the person who signed it, it raises a 
question of fact for the jury, as where in 
an action against a railroad company for 
injury by reason of negligence r a written 
release of damages was set up in bar of the 
action, it was held to be for the jury to say 
whether he executed it under the influence 
of great suffering through his injury and 
in a state approaching unconsciousness 
caused thereby and by the use of morphine ; 
158 U. S. 826. 

Where one has a right of action against 
two or more, and covenants with one of 
them not to sue him, it docs not operate as 
a release of the others, though an express 
release to him would have that effect: 6 
Taunt. 289 ; L. R. 8 Ex. 81 ; 4C[i. App. 208. 

A release by a witness where he has an 
interest In the matter which is the subject 
of the suit, or release by the party on 
whose side he is interested, renders him 
competent; 1 Pliill. Ev. 102, and the cases 
cited in n. a. See Chitty, Bail. 329 ; 1 
Dowl. & R. 301. 

The release of one of the joint makers 
of a note constitutes a release of the other 
also; 37 W. Va. 15 ; 17 Mass. 581 ; but a 
covenant not to sue one of two joint tort 
feasors does not operate as a release of the 
other from liability ; [1892] 2 Q. B, 511. 

In Estates. The conveyance of a man’s 
interest or right which he hath unto a 
thing to another that hath the posses¬ 
sion thereof orsjme estate therein. Shepp. 
Touchst. 320. The relinquishment of some 
right or benefit to a person who has already 
some interest in the tenement, and such 
interest as qualifies him for receiving or 
availing himself of the right or benefit sc 
relinquished. Burton, R. P. 15*. 

The words generally used in such convey¬ 
ance are " remised, released, and forever 
quit-claimed.” Littleton § 445. 

Releases of land are, in respect of their 
operation, divided into five sorts: releases 
tnat enure by way of passing the estate, or 
mvtter festate (q. v.), e. g. a release by 
joint-tenautto co-joint-tenant, which con¬ 
veyance will pass a fee without words of 
limitation. Releases that enure by way of 
passing the right, or mitter le droit , e. g. by 
disseisee to disseisor. Releases that enure 
by enlargement of the estate. A release 
to the tenant in possession, by him who 
hath the reversion or inheritance, is said 
to enlarge his estate and to be equal to an 
entry and feoffment and to amount to a 
grant and attornment. The law requires 
privity of estate, that the releasor have a 
right, and the releasee such a possession os 
will moke him capable of taking an estate ; 
Bac. Abr. Release (C) 4. 

Releases that enure by way of extinguish¬ 
ment : e. g. a lord releasing his seignorial 
rights to his tenant. 

Releases that enure by way of feoffment 
and entry : c. g . if there are two disseisors, 
a release to one will give him a sole estate, 
as if the disseisee had regained seisin by 
entry and enfeoffed him. 2 Sharsw. Bla. 
Com. 825*. See 4 Cruise, Dig. 71; Gilb. 
Ten. 82 ; Co. Litt. 204 ; 8 Brock. 185; 2 
Bunin. 487 ; 8 Pick. 143 ; 5 Harr. & J. 138 ; 
2 N. H. 402 ; 10 Johns. 456. 
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The technicalities of English law as to 
releases are not generally applicable in the 
United States. The corresponding convey- 
ance is a quit-claim deed. 21 Ala. N. s. 125. 

RELEASE BY WAY OF PASSING 

AN ESTATE. As where one of two 
co-parceners releases all her right to the 
other, this passes the fee simple of the whole. 
2 Bl. Com. 324, 325. See Release—in 
Estate. 

RELEASE DEED. A discharge or 
conveyance of a man’s right in lands to 
another, who has in them some former 
estate in possession. 19 Conn. *113. See 
Release. 

RELEASEE. A person to whom a 
release is made. 

RELEASOR. He who makes a release. 

RELEGATIO (Lat.). A kind of ban¬ 
ishment known to the civil law, which did 
not tak 2 away th^ rights of citizenship, 
which deportatio did. 

Soniesav tlmt relegatio was temporary, 
deportatio perpetual : that relegatio did 
not take away the property of the exile, 
and that deportatio did : but these distinc¬ 
tions do nut seem always to exist. There 
was one sort of relegatio for slaves, viz. in 
agros; another for freemen, viz. in pro- 
vinciaB. Relegatio only exiled from cer¬ 
tain limits; deportatio confined to a par¬ 
ticular place (/oCMSjxEuce). Calvinus, Lex. 

RELEGATION. The temporary ban¬ 
ishment or exile by s|>eeial act of parlia¬ 
ment. Co. Litt. 133 a. 

RELEVANCY. Applicability to the 
issue joined. That quality of evidence 
which renders it properly applicable in de¬ 
termining the truth and falsity ot the mat¬ 
ters in issue between the parties to a 6uit. 
See 1 Greenl. Ev. $ 49. Two facts are said 
to be relevant to each other when so related 
“ that according to the common course of 
events, one either taken by itself or in con¬ 
nection with other facts, proves or renders 
probable the post, present, or future exist¬ 
ence or non-existence of the other.’’ Steph. 
Dig. Ev. art. 1. This is relevancy in a 
logical sense. Legal relevancy requires a 
higher standard of evidentiary force. It 
includes logical relevancy und demands a 
close connection between the fact to be 
proved and the fact offered to prove it. 
The fact, however, that it k logically rele¬ 
vant does not insure admissibility ; it roust 
also be legally relevant; 92 U. S. 281 ; it is, 
however, the tendency of modern juris¬ 
prudence to admit most evidence logically 
relevant. Clmrnb. Best Ev. 251, n. 

RELICTA VERIFICATIONS (Lat. 
his pleading being abandoned). 

In Pleading. A confession of judg¬ 
ment made after plea pleaded : viz. a cog¬ 
novit actionem accompanied by a with¬ 
drawal of the plea. 

RELICTION (Lat. relinquo, to leave 
behind). An increase of the land bv the 
retreat or recession of the sea or a river. 

Where the sea cut otT the sen front of 
the main land between certain points and 
afterwards a beach was reformed outside 
the main land, and divided from it by a 
bay of navigable water, it was held that 
the title to the new formation was in the 
owners of the part cut off. 61 How. Pr. 197. 

See Avulsion ; Alluvion ; Lake ; River ; 
Waters. 

RELIEF. A sum payable by a new 
tenant, the duty being incident to every 
feudal tenure, by way of fine or composi¬ 
tion with the lord for taking up the estate 
which was lapsed or fallen in by the death 
of the last tenant. A t one time the amount 
w as arbitrary : but afterwards the relief of 
a knight’s fee became fixed at one hundred 
shillings. 2 Bla. Com. 65. 

In Praotioe. Satisfaction for. a past 
injury, or the prevention of a threatened 
injury, or the enforcement or protection of a 
right. 

A plaintiff usually claims not only a 


articular kind of relief, or apeci/ic relief, 
ut also general relief by asking for such 
further or other relief as the nature of the 
case may require, and he may ask for 
alternative relief tnat is, he may mention 
two kinds of relief, and ask for one of them. 
R. <fe L. Diet. 

RELIEF ASSOCIATION. See Rail¬ 
road Relief. 

RELIEF, PRAYER FOR. Sec 

Prayer. 

RELIGION (Lat. re, back, ligo, to bind). 
Real piety in practice, consisting in the per¬ 
formance of nil known duties to God and 
our fellow-men. It has been held to in¬ 
clude the principle of gratitude to an active 
power who can confer blessings. 38 L. J. 
M. C. 5. 

The constitution of the United States 
provides that ** congress shall make no law 
respecting an establishment of religion, or 
prohibiting the free exercise thereof. ” See 
Story, Const. 1870 ; Miller, Const. 645. Con¬ 
gress cannot pass a law for the government 
of a territory which prohibits the free exer¬ 
cise of religion ; 98 U. S. 162 ; religion is 
not defined in the constitution, its mean¬ 
ing there must be ascertained elsewhere. 
Jeffsrson was the leader of the movement 
for placing this clause in the constitution ; 
id. S9e 12 Hening’s Stat. 84 ; 1 Jeff. Works 
43,79 ; 2 id. 335 ; 8 id. 113. This provision 
and that relating to religious tests ( q. v.) 
are limitations upon the power of con¬ 
gress only ; Cooley, Const. 205 ; perhaps 
the fourteenth amendment may give ad¬ 
ditional securities if needful; id. By es¬ 
tablishment of religion is meant the set¬ 
ting up of a state church, or at least the 
conferring upon one church of special 
favors which are.denied to others ; 1 Tuck. 
Bla. Com. App. 296; 2 id. App. n. G. The 
Christian religion is, of course, recognized 
by the government, yet not so as to draw 
invidious distinctions between different 
religious beliefs, etc.; Cooley, Const. 206. 
With the exception of these provisions, the 
preservation of religious liberty is left to 
the states. The various state guarantees 
have been summed up by Judge Cooley, 
who says that under American constitu¬ 
tions the following things are unlawful; 
1. Any law respecting the establishment 
of religion. 2. Compulsory support by 
taxation or otherwise of religious instruc¬ 
tion. 3. Compulsory attendance upon re¬ 
ligious worship. 4. Restraints Upon the 
free exercise of religion according to the 
dictates of conscience. 5. Restraints upon 
the expression of religious belief. Const. 
Lim. 573. 

The constitutions of most of the states 
forbid any religious test for holding office ; 
but those of Arkansas, Mississippi, North 
Carolina, South Carolina,and Texas provide 
that any one who denies the existence of 
God is ineligible to office. In Maryland, 
Kentucky, and Tennessee, by constitution, 
clergymen are ineligible to civil office. 
The constitution of New Hampshire per¬ 
mits the legislature to authorize the towns 
to make adequate provision for the support 
and maintenance of public Protestant 
teachers of religion, 

A person’s religious belief cannot be ac¬ 
cepted as a justification for his committing 
an overt act, made criminal by the law of 
the land (polygamy) ; 98 U. S. 145. By 
the constitution “ congress is deprived of 
all legislative power over mere opinion, 
but was left free to reach actions which 
were in violation of social duties or sub¬ 
versive of good order ; ” id. 164. Where the 
parents of a sick child omitted to call in 
medical attendance because of their relig¬ 
ious belief that what they did would be 
effective, they were held not guilty of 
manslaughter; 10 Cox, Cr. Cas. 531: 

otherwise, if they had actively starved it 
to death under like religious belief; id. 
See 98 U. S. 167, 

Where congress appropriated money for 
a building to be erected on the grounds of 
a hospital in the District of Columbia, at 
the discretion of the commissioners, they 


were restrained from placing it on the 
grounds of a Roman Catholic institution ; 
26 Wash. Law Rev. 84; s. c. 11 Harv. Law 
Rev. 542. 

See Cooley, Const. Lim. ch. 18; 82 Am. 
L. Rev. 541; 29 Am. L. Reg. N. s. 278, 821 ; 
Spear, Religion and the State ; 5 Revue 
Ug . 569 ; 4 Alb. L. J. 221 : 10 id. 17. 

As to reading the Bible in schools, see 
Schools. 

See Charities ; Charitable Uses ; 
Polygamy; Religious Test; Religious 
Education ; Christianity. 

RELIGIOUS BOORS. Those which 
tend to promote the religion taught by the 
Christian dispensation, unless by associated 
words the meaning is bo limited to show 
that some other form of worship is re¬ 
ferred to. 72 Me. 500. 

RELIGIOUS CORPORATION. See 

Religious Society. 

RELIGIOUS EDUCATION. Ques¬ 
tions respecting the religious education of 
children arise not infrequently by reason 
of applications to the courts for either 
restraining or mandatory process intended 
to control the religious education of chil¬ 
dren where differences exist between the 
parents or where the relations of a deceased 
parent seek to control the direction given 
to the mind of the child. 

Where the husband was a Roman Catholic 
and the wife a Protestant, and by an ante¬ 
nuptial agreement the children were to be 
brought up as Roman Catholics, but they 
had been educated as Protestants, and it 
appeared that the father gave way to 
drink and two girls of fifteen and eleven 
were before the court on the application of 
the father, who had reformed, to restore 
them to his charge and educate them at a 
Papist school, it was held that the children 
should remain at the Protestant school 
where they then were ; [96] 1 Ch. 740. 

Courts or those who have the guardian¬ 
ship of a child after the father’s death 
should have a sacred regard to the religion 
of the father and, unless under very special 
circumstances, should see that the child 
is brought up in his religious faith ; L. R. 
0 Ch. 539. 

Where both father and mother were 
Roman Catholics and, after the death of 
the father, a posthumous child was born, 
and five years after the father’s death, tlie 
mother became a Protestant And, until the 
child was about nine years of age, educated 
it in that faith, the court refused to order 
the child to be brought up in the father's 
belief ; 8 D. M. & G. 7C0. 

Where no abandonment by the father is 
shown, the mere fact that a child will be 
better off or more contented under other 
people’s care will not justify his instruc¬ 
tion in a creed other than the father’s; 
but when abandonment is proved, the; 
question turns upon the welfare of the 
child; L. R. 8 Ch. 622. See 24 Ch. Div. 317. 
The pecuniary welfare of the child will be 
weigned together with its moral welfare, 
but the danger of making the former all 
important must be guarded against; 4 My. 
& Cr. 688. 

The practice of the courts of having in¬ 
terviews with the children is discouraged 
as tending to encourage controversial opin¬ 
ions in tneir tender minds, and because 
the child is often so nervous that the court 
can form no useful opinion in that way; 
[93] 1 Ch. 143. See Father ; Infant. 

As to reading the Bible in schools, see 
Schools. 

RELIGIOUS IMPOSTORS. Those 
who falsely pretend an extraordinary com¬ 
mission from heaven, or terrify and abuse 
the people with false denunciations of 
judgment; punishable with fine, imprison¬ 
ment, and infamous corporal punishment. 
4 Br. & H. Com. 71. 

RELIGIOUS MEN. Such as entered 
into some monastery or convent. In old 
English deeds, the vendee was often re¬ 
strained from aliening to "Jews or relig¬ 
ious men,” lest the lands should fall into 
mortmain. Religious men were civilly 
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dead. Blount. 

RELIGIOUS SECT. See Sectar¬ 

ian. 

RELIGIOUS SOCIETY. A body of 
persons associated toother for the purpose 
of maintaining religious worship. Iu this 
country thev are not ecclesiastical corpora¬ 
tion* in the English sense, but ordinary 
private. divil corporations, and as such 
subje't to the ordinary civil jurisdiction ; 

13 Wall. 679 ; 33 N. V.’ 101 ; 18 Vt. 511. 

The religious corporation and the church 
are distinct bo»die», independent of each 
other, though one may exist within the 
other. Whan a church and society are 
unite 1. the society commonly owns the 
property and makes the pecuniary con¬ 
tract with the clergyman, but in many in¬ 
stance a society exists without a church 
and a church without a society ; 16 Gray 
323: 9 Cash. 130. Membership in the 
church is not ordinarily a prerequisite to 
membership in the corporation, and the 
excommunication of a member who was 
trustee of a rcligioos society did not dis¬ 
qualify him from holding that office ; 15 
Wall. 131. This distinction between the 
church and the society has been stated by 
Judge Cooley, who said that the statute 
under consideration contemplate t a church 
connected with th9 corporation, though 
that may not be essential. The church is 
not incorpiratel and does not control the 
property or the membership oF the society, 
while tne corporation has nothing to do 
with the churoh except to provide for its 
temporal wants ; 51 Mich. 137. The unin¬ 
corporated ecclesiastical body has power 
to control and discipline its membership, 
but the religious corporation has no power 
to try or disfranchise a corporator for moral 
delinquency, and in case of an attempt to 
do so, he has his remedy at law ; 59 N. Y. 

m 

Their powers, like those of other corpora¬ 
tions, are construed with reference to the 
object of their corporate existence and ex¬ 
tend so far, and so far only, as necessary 
to effectuate them. It lias been held that 
a church corporation the object of whose 
incorporation was “ the more efficient 
worship of God, the preservation and per¬ 
petuation of said church, aud the better 
control and regulation of the property 
thereof,” had no power to charter a steam¬ 
boat, manage a public excursion, and sell 
tickets therefor, in order to raise money 
to pay debts of the church ; 63 Ga.~ 196. 
In this case the steamboat company b ad 
refused to proceed because of an attempt 
to overload the boat, and it was held that 
no action would lie against it for breach 
of contract. 

Where there is a dispute over the rights 
of contending factions of an unincor¬ 
porated church to the use of the church 
property, an injunction will lie at the suit 
of the faction entitled to the property to 
restrain trespasses thereon by the other 
faction ; 84 S. W. Rep. (Mo.) 375. 

Even where the corporation is defective, 
yet where land has been acquired for the 
use of a religious society', equity will en¬ 
force that use no matter where the legal 
title is vested or though it be in an individ¬ 
ual. So the corporation itself will be com¬ 
pelled by the courts to administer the prop¬ 
erty upon the trusts attached to it in the 
grant or donation. “The corporation or 
society are trustees and can no more divert 
the property from the use to which it was 
originally dedicated than any other trustee. 
If they should undertake to divert the 
funds, equity will raise some other trustee 
to administer them and apply them accord¬ 
ing to the intention of the original donors 
or subscribers." Sharswood, J., in 67 Ta. 
133. 

The effect of church divisions upon such 
trusts is discussed by Mr. Justice Miller in 
the leading case of Watson t\ Jones, 13 
Wall. 079. He classifies the cases under 
three heads. 1. Where the property is de¬ 
voted to some specific form of religious 
doctrine. 2. Where it is held by a congre¬ 
gation strictly independent of ecclesias¬ 


tical associations. 8. Where it is merely 
a subordinate member of Borne gcneial 
churoh organisation. Trusts of the first 
olass are enforced in some states, but muin- 
ly in jurisdictions which sustain charitable 
uses. And in such case the limitation 
must be express and not ambiguous. Ky- 
nett, Rel. Corp. 06. Such conveyance 
might he sustained in New York where the 
trust is put in the form of a condition 
which can only be enforced by the grantor ; 
id. See 21 N. Y. 267. Such trusts have 
been held invalid in several states; 31 
Minn. 173; 41 Mich. 730; 64 Md. 333; confra, 

2 W. Va. 310; 9 Kan. 502. 

In the second class of cases referred to 
in Watson u. Jones, it was there said that 
the ordinary rules governing voluntary 
associations must be applied, and iu case 
of schism, the right to the property must 
be determined by tho principles regulating 
the government of the association. This 
view is said to have been uniformly 
adopted : Kynett, Rel. Corp. 100, and cases 
cited in note. 

As to the third class of societies, the de¬ 
nominational relations are considered by 
the court, and it is quite settled that if the 
doctrines of the denomination are aban¬ 
doned by the majority, they forfeit the 
right to retain and use the property ; id. 
100-104, where the cases are collected. 

In questions relating to church property, 
the decision of ecclesiastical tribunals, 
while accorded great weight, are not bind¬ 
ing upon the civil courts, but they will be 
respected by the latter in all matters of 
purdy ecclesiastical concern, such as the 
decision of questions of faith within the 
association, and the government of its in¬ 
dividual members; id. 105. 

Where land was bought and the title 
was taken by a bishop, and money was 
raised by the members of his church to 
purchase land* and build a temple, and 
the land was dedicated by religious ser¬ 
vices by the head of the order, and when 
the bishop left the state he executed a 
declaration of trust in favor of the church, 
it was held that the grant was impressed 
with a trust in favor of the church; 60 
Fed. Rep. 937. 

In some states, as Illinois, Maryland, and 
Massachusetts, statutes provide that the 
appropriate Roman Catnolic archbishop 
shall be and may become a corporation 
soje. 

An allegation that by the regulations of 
the Catholic Church the bishop of the dio¬ 
cese holds all its property in his own name 
as trustee, for its benefit, and that each 
priest assigned to duty is entitled to hold 
the bishopindividually liable for his salary, 
is not sufficient to sustain an action for 
salary brought by a priest against his 
bishop. A trust created by the rules of a 
church which is not shown to be capable 
of making contracts, accepting benefits, 
and compelling performance, is not recog¬ 
nized by law. The courts will not take 
judicial notice of the nature and powers of 
a chnrch, so far as its civil rights and 
duties are concerned, in the absence of 
averment or proof upon the subject. 
Where such a question has been submitted 
to an ecclesiastical tribunal in the church, 
its decision, adverse to the claim, is a bar 
to an action therefor ; 18 N. Y. L. J. 1013 
(C. of App. N. Y., March 1, 1898). 

A bishop is not liable to a priest for his 
salary ; both are fellow-servants of the 
same church; 46 Mich. 457. Those who 
deal with an unincorporated church must 
trust the performance of civil obligations 
to the honor and good faith of its mem¬ 
bers ; 41 Mich. 787. 

The decision of an ecclesiastical tribunal 
is conclusive as to matters of discipline ; 
and as to property rights it is said that the 
courts wil) treat the determination of the 
highest tribunal in the churth as control¬ 
ling ; 13 WalL 679 ; 54 N. Y. 551. 

A priest necessarily subjects bis conduct, 
in that capacity, to the luws and customs 
of his church; and in that respect, when 
his case lias been heard according to the 
prescribed forms, the decision of the trib¬ 
unals of the church will be respected by 


the courts ; 149 N. Y. 401, 414 ; 93 Pu, 218; 
58 111. 509. 

In religioiiR bodies nil matters of faith 
and internal government will he left to the 
decision of the bodies themselves ; 104 Pa. 
493; 42 Minn. 508; 5 Del. Oil. 578 ; 150 l'a. 
119; 146 Ill. 428. But where these decis¬ 
ions violate the law of the land, or their 
own law ; 89 Pa. 477 ; courts will examine 
them ; 30 Neb. 564 ; after the ecclesiastical 
remedies have been exhausted ; 58 N. W. 
Rep. (Mich.) 834. 

If property rights are involved, courts 
will assume jurisdiction ; 162 Pa. 280 ; 33 
N. J. L. 162; L. R. 1 Sc. Sc Div. App. 508 ; 
and the office of priest; 00 Pa. 477 ; or ves¬ 
tryman ; G8 Cal. 248 ; involves a property 
right. 

RELIGIOUS TEST. The constitu¬ 
tion of the United States declares that “ no 
religious test shall ever be required as a 
qualification to any office or public trust 
under the United States.” This clause was 
introduced for the double purpose of satis¬ 
fying the scruples of many persons who 
feel an invincible repugnance to any relig¬ 
ious test or affirmation, and to cut off for¬ 
ever every pretence of any alliance be¬ 
tween church and state in the national 
government. Story, Const. § 1841. See 
RELIGION. 

RELIGIOUS USE. See Charitable 

Uses. 

RELINQUISHMENT. In Prac¬ 
tice. A forsaking, abandoning, or giving 
over a right: for example, a plaintiff may 
relinquish a bad count in a declaration, 
and proceed on a good ; a man may relin¬ 
quish a part of his claim iu order to give a 
court jurisdiction, 

RELIQUA. The remainder or debt 
left upon balancing an account. 

RELOCATIO (Lat.) . In Civil Law. 
A renewal of a lease on its determination 
on like terms as before. It may be either 
express or tacit; the latter is when the 
tenant holds over with the knowledge and 
without objection of the landlord. Mac- 
keldey, Civ. Law § 379. 

REMAINDER. The remnant of an 
estate in land, depending upon a particular 
rior estate created at the Bame time and 
y the same instrument and limited to 
arise immediately on the determination of 
that estate and not in Abridgment of it. 4 
Kent 197. See Will. Real P. 282 ; Chall. 
Real P. 69. 

A contingent remainder is one which is 
limited to an uncertain or dubious person, 
or which is to take effect on an event or 
condition which may never happen or he 
performed, or which may not happen or be 
performed till after the determination of 
the preceding particular estate. 

A vested remainder is one by which a 
present interest passes to the party, though 
perhaps to be enjoyed in future, and by 
which the estate is invariably fixed to re¬ 
main to a determinate person after the 
particular estate has been spent. 

There are four classes of contingent re¬ 
mainders. 1. Where tho remainder de¬ 
pends on a contingent determination of 
the preceding estate, and it remains un¬ 
certain whether the use or estate limited 
in future will ever vest. 2. Where the 
contingency on which the remainder is to 
take effect is independent of the deter¬ 
mination of the preceding estate and must 
precede the remainder. 3. Where the 
condition upon which the remainder is 
limited is certain in event, but the deter¬ 
mination of the particular estate may 
happen before it. 4. Where the person to 
whom the remainder is limited is not 
ascertained or not in being. 4 Kent 207, 
quoting Fearne, Cont. Rem. 

They are divided by Blackstone into two 
kinds. 1. Remainders limited to take 
effect to a dubious and uncertain person, 
or 2. Upon a dubious or uncertain event; 
and by Lord Cli. J. Willcs into, 1, Where 
the person to whom the remainder was 
limited is not in esse. 2. Where the com- 
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menoement of the remainder depended on 
Borne matter ool lateral to the aetermina- 
tir*u of the particular estate; Willes 927; 
4 Kent 207, and note, where the classifica¬ 
tion of Blacks bone is approved? 

There are exceptions to the third and 
fourth cltsies of contingent remainders, 
as enumerated by Fearne, as, a limitation 
ior a long term of years with remainder 
over gives a vested remainder; and where 
one takes an estate of freehold and an 
itn nediate remainder is limited thereon 
in the satn> instrument to his heirs in fee 
or in tail, the remainder is immediately 
executed in possession and he becomes 
esised in lee or in tail. 4 Kent 200. See 
Shelley’s Case, Rule in. 

The rule that where there is a possi¬ 
bility upon a possibility, the remainder is 
void; 2 Co. 51; is said to be obsolete; 4 
Kent 206, n.: 2 H. L. Cas. 186. 

See Contingent Remainder ; Cross- 
Remainder ; Executory Devise ; Limita¬ 
tion; Reversion. 

REMHNDER-MAN. One who is 
entitled to the remainder of the estate 
after a particular estate carved out of it 
Hajr expired. WilL Real P. 290. 

REMAINS UNPAID. The words 
“remains unpaid” when used in a contractor’s 
bond apply only to claims where payment 
has been demanded and either refused or 
neglected for an unreasonable length of 
time. 162 Ky. 632, 172 S. W. 1072. 

REMAND. When a prisoner is brought 
before a judge on a habeas corpus , for the 
urpose of obtaining his liberty, the judge 
ears the case, and either discharges him 
or not: when there is cause for his deten¬ 
tion, he remands him. 

REMANDING- A CAUSE. The 

sending it back to the same court out of 
which it came, for the purpose of having 
some action on it there. March 100. 

REMANENT PRO DEFECTU 
EMPTORUM (Lat. remanent, they re¬ 
main, pro defectu , through lack, emp- 
torum, of buyers). The return made by 
the sheriff to a writ of execution when he 
has not been able to sell the property 
seized, tliat the same remains unsold for 
want of buyers ; in that case the plaintiff 
is entitled to a venditioni exponas. Com. 
Dig. Execution (C 8). 

REM A N ET (Lat.). In Practice. 
The causes which are entered for trial, 
and which cannot be tried during the 
term, are remanets. 1 Sell. Pr. 484; 1 
PhilJipps, Ev. 4. 

REMEDIAL. That which affords a 
remedy : as, a remedial statute, or one 
which is made to supply some defects or 
abridge some superfluities of ttie common 
law. 1 Bla. Com. 86. The term remedial 
Bt&tute is also applied to those acts which 
give a new remedy. Esp. Pen. Act. 1. 
See Wilbert. 8tat. L. 281. 

REMEDY. The means employed to 
enforce a right or redress an injury. 

Remedies for non-fulfilment of contracts 
are generally by action ; see Action ; As¬ 
sumpsit; Covenant; Debt; Detinue; or 
in equity, in some cases, bv bill for specific 
performance. Remedies lor the redress of 
injuries are either public, by indictment, 
when the injury to tne individual or to his 
property affects the public, or private, 
when the tort is only injurious to the in¬ 
dividual See Indictment ; Felony ; 
Merger ; Torts ; Civil Remedy. 

Remedies are preventive which seek 
compensation , or which have for their ob¬ 
ject punishment. The preventive, or re¬ 
moving, or abating remedies may be by 
acts of the party aggrieved or by the in¬ 
tervention of legal proceedings: as in the 
case of injuries to the person or to per¬ 
sonal or real property, defence . resistance, 
recaption , abatement of nuisance , and 
surety of the peace, or injunction in equity, 
and perhaps some others. Remedies for 
compensation may be either by the acts of 


the party aggrieved , or summarily before 
justices, or by arbitration, or action , or 
suit at law o'r in equity. Remedies which 
have for their object punishments or com¬ 
pensation and punishments are either 
summary proceedings before magistrates, 
or indictment, etc. 

Remedies are specific or cumulative: 
the former are those which can alone be 
applied to restorearightorpunishacrime: 
for example, where a statute makes unlaw¬ 
ful what was lawful before, and gives a 
particular remedy, that is specific, and must 
be pursued, and ho other ; Cro. Jac. 644; 1 
Salk. 45 ; 2 Burr. 803. But when an offence 
was antecedently punishable by a common- 
law proceeding, as by indictment, and a 
statute prescribes a particular remedy, 
there such particular remedy is cumula¬ 
tive, and proceedings may be had at com¬ 
mon law ojr under the statute; 1 Saund. 
134. n. 4. 

In a very large number of cases there are 
concurrent remedies the resort to one of 
which does not bar the other. This is 
particularly true where there is a legal and 
an equitable remedy with respect to the 
same subject-matter. For example, a bill 
in equity against the holder of a note to re¬ 
cover possession of it, and against makers 
for the balance due on it, may be main¬ 
tained, pending an action at law against 
the holders and makers to recover from 
the latter the balance due; and where the 
action at law failed on the ground that the 
plaintiffs were not in possession, the judg¬ 
ment did not bar the proceeding in equity ; 
166 Mass. 46. 

The maxim ubijus ibi remedium has been 
considered so valuable that it gave occasion 
to the first invention of that form of action 
called an action on the case; 1 Sm. Lead. 
Cas. 472. The novelty of the particolar 
complaint alleged in an action on the case 
is no objection, provided there appears to 
have been an injury to the plaintiff cogni¬ 
zable by law; 2 Wils. 146; 3 Term 69; 
Willes 577; 2 M. &W.-519. 

There is an important distinction to be 
considered in connection with the construc¬ 
tion and effect of statutes, between those 
which create rights, and those which afford 
remedies. This distinction has an im¬ 
portant effect upon the legislative power, 
with respect to many subjects constantly 
involved in the question whether an act is 
obnoxious to the provision of the federal 
constitution against impairing the obliga¬ 
tion of contracts, under which title the 
subject is discussed and to which reference 
should be made. The distinction 19 also im¬ 
portant in many questions merely of state 
legislation. M The remedies which one 
legislature may have prescribed for the re¬ 
dress of private wrongs, a subsequent legis¬ 
lature can change or modify at pleasure, 
and make the new remedy applicable to 
pending controversies, provided a substan¬ 
tial or adequate remedy is left, and pro¬ 
vided, further, that the legislature is not 
prohibited from making the new remedy 
applicable to pending suits by some provis¬ 
ion of the organic law. ... It is true that 
the courts have, on some occasions, refused 
to apply statutes which dealt with the 
remedy for the redress of private griev¬ 
ances to existing controversies, and have 
held them solely applicable to actions there¬ 
after brought. But it will be found, we 
think, on an examination of most of this 
class of cases, that the refusal to apply to 
existing suits statutes which were plainly 
applicable thereto, and whioh merely 
onanged or modified the course of pro¬ 
cedure. was based either on the ground 
tliat, if so applied, they would operate un¬ 
fairly, and cause loss or inconvenience to 
the parties, or on the ground that the right 
involved had become so far established by 
acts done and performed in reliance on the 
prior law, and its continuance in force, 
that it would savor of injustice to take 
away such right by making the new law 
applicable to the pending controversy ;" 
83 Fed. Rep. 643, where it was held that a 
statute giving two new trials as of right 
in ejectment suits conferred not a vested 
right protected by constitutional guaran¬ 


ties. but a mere privilege pertaining to the 
remedy, which may be legally taken away 
by the legislature, as to pending suits, ex¬ 
cept in cases wherein a verdict is standing 
which a party is entitled to have set aside 
when the act takes effect. See, also, 4 
Colo. 162 ; 4 Ore. 119 ; 23 Wend. 482 ; 68 Tex. 
87 ; Retrospective ; Ex Post Facto Law. 

REMEDY. See Provisional Rem¬ 
edy. 

REMEMBRANCER, KING’S. One 

of the three officers anciently in the English 
Exchequer. The King’s Remembrancer 
performed duties connected with recoveries 
of penalties and debts due to the crown; he 
kept in his office the documents relating to 
the passing of lands to and from the crown ; 
and he had functions in connection with 
English Bills. The Queen’s Remembrancer 
Act, 1859 provided that he should cease to 
exist as a separate officer, and that he should 
be a Master of the Court of Exchequer. 
Under the Judicature Act, 1873, he was 
attached to the Supreme Court, and under 
the Judicature Act, 1879 he was transferred 
to the Central Office and made a Master of 
the Supreme Court. His duties as King's 
Remembrancer now consist mainly of certain 
functions connected with the selection of 
sheriffs and swearing in of the Lord Mayor 
of London, the trial of the Pyx and acknow¬ 
ledgments of homage for crown lands. 
Byrne. 

REMISE. RELEASE, AND QUIT¬ 
CLAIM. The ordinary effective words in 
a release. These words are, in this country, 
sufficient to pass the estate in a primary 
conveyance; 7 Conn. 250; 24 N. H. 460; 
21 Ala. N. S. 125; 7 N. Y. 422. Remise is a 
French word synonymous with release. 
See Quit-Claim. 

REMISSION (Lat. re, back, mitto, to 
send). 

In Civil Law. A release of a debt. 

It is conventional when it is expressly 
granted to the debtor by a creditor having 
a capacity to alienate ; or tacit, when the 
creditor voluntarily surrenders to his 
dobtor the original title, under private 
signature constituting the obligation. La. 
Civ. Code, art. 2195. 

Forgiveness or pardon of an offence. 

It has the effect of putting back the of¬ 
fender into the same situation lie was be¬ 
fore the commission of the offence. Re¬ 
mission is generally granted in cases where 
the offence was involuntary or committed 
in self-defence. Pothier, Pr. C v. sect, 7, 
art. 2, § 2. 

At Common Law. The act by which 
a forfeiture or penalty is forgiven. 10 
Wheat. 246, 

REMIT. To annul a fine or forfeiture. 

This is generally done by the courts 
where they have a discretion by law : as, 
for example, when a juror is fined for non- 
attendance in court, after being duly sum¬ 
moned, and, on appearing, he produces 
evidence to'the courts that he was sick 
and unable to attend, the fine will be re¬ 
mitted by the court. 

In Commercial Law. To send money, 
bills, or something which will answer the 
purpose of money. 

To Bend back, as to remit a check. 60 
Hun 543. 

REMITTANCE. In Commercial 
Ta w. Money sent by one merchant to 
another, either in specie, bill of exchange, 
draft, or otherwise. 

REMI TTEE. A person to whom a re¬ 
mittance ia made. Story, Bailm. § 75. 

REMITTER. To be placed back in 
possession. 

When one having a right to lands is out 
of possession, and afterwards the freehold 
is cast upon him by some defective title, 
and he enters by virtue of that title, the law 
remits him to his ancient and more certain 
right, and, by an equitable fiction, sup¬ 
poses him to have gained possession under 
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It; 8 Bla. Com. 190; Com. Dig. Remitter. 

RJKMITTIT DAMN A (Lat. he re¬ 
lease damages). An entry on the reconi 
by which the plaintiff declares that he re¬ 
mits the damages or a part of the damages 
which ha\ e been awarded him by the jury. 

In some cases a misjoinder of action 
may be cured by the entry of a remtttif 
rfamaa ; Chittv, PI. 307. 

REMITTITUR DAMNUM. The act 
of the plaint iff upon the record, whereby he 
abates the excess of damages found by the 
jurv beyond the sum laid in the declara- I 
tion. See 1 Saund. 2S5, n. 0; 4 Conn. 109. 

It cannot be tiled by one of several plain¬ 
tiffs. and where the widow of one killed 
bv the negligence of a railroad company 
brought an action for damages on belmlf of 
herself and her children ana the parents of 
the deceased, a remittitur filed by the 
widow, reducing the judgment on behalf of 
each claimant, was held to be invalid and 
anew trial was ordered ; 168 U. 8. 369. 

REMITTITUR OF RECORD. After 

a record has been removed to the supreme 
oourt and a judgment has been rendered, 
it is to be remitted or 9ent back to the 
court below, for the purpose of re-trying 
the cause, when the judgment has been re¬ 
versed. or of issuing an execution when it 
has been affirmed. The act of soreturning 
the record, and the writ issued for that 
purpose, bear the name of remittitur. 

REMITTOR. A person who makes a 
remittance to another. 

REMONSTRANCE. A petition to a 
court or deliberative or legislative body, in 
which those who have signed it request 
that something which is in contemplation 
to perform shall not be done. 

REMOTE. At a distance; afar off. 
See Causa Pro yim a ; Measure of Dam¬ 
ages. 

REMOVAL OF CAUSES. Under 
what are known as the removal acts, pro¬ 
vision is made by federal statutes for the 
removal of causes in the state courts to the 
federal courts in certain cases. 

The legislation on the Bubjeet begins 
with the Judiciary Act of 1789, whioh pro¬ 
vided for the removal of suite commenced 
in the state courts against aliens, or citi- 
sens of other states, where the matter in 
dispute exceeded (500 ; 1 Stat. L. 73. This 
act continued in force, being substantially 
included in the revised statutes (§639), 
until 1875, when the jurisdiction was 
greatly enlarged ; 18 Stat. L. 470; 3 Woods 
397. The same section also provided for 
the removal of suits between citizens of 
one state claiming lands under grants of 
different states; 1 Stat. L. 73 ; and this act 
was also substantially included .in the re¬ 
vised statutes (§ 647)'and also in the act of 
1887, with changes as to the jurisdictional 
limit, the party who might petition for re¬ 
moval, and the state from which the grant 
most be derived. 

The act of 1833, occasioned by the nulli¬ 
fication laws in South Carolina, provided for 
the removal of proceedings against federal 
revenue officers ; 4 Stat. L. 633. This act 
was included in the revised statutes (§643), 
and with some extension of its scope is still 
in force, not having been repealed ex¬ 
pressly or by implication by the act of 
1875 ; 105 U. 8. 636 ; and being excepted 
from repeal by the act of 1887 ; 25 Stat. L. 
433. The act of 1868 related in terms to 
certain cases arising out of the civil war 
and has no subsequent force or effect. 
Several acta were passed during the recon¬ 
struction period, which were consolidated 
in the revised statutes. £§ 641, 642. relating 
to the removal of causes in which there was 
a denial of civil rights either by the action 
or non-action of the judicial tribunals of the 
state. This act is expressly saved from repeal 
by the act of 1887. The act of 1886 was one 
relating to procedure merely, and author¬ 
ized the removal of a separable part of a 
cause by one non-resident defendant joined 
with a resident; 14 Stat. L. 806. This was 
substantially covered by Rev. St. §689, but 


was repealed by the act of 1875 and not re¬ 
vived by that of 1887. The act of 1876 (14 
Stat. L. 368), subsequently included in 
Rev. St. § 689, authorised tne removal of 
causes upon an Affidavit of prejudice or 
local influence. This was not repealed by the 
aot of 1875 (118 U. 8. 78), but was repealed 
and supplied by that of 1887; 142 ia. 459. 
See infra. The act of 1868 authorized the 
removal of suitB against federal corpora¬ 
tions other than hanks ; 15 Stat. L. 227 ; 
Rev. St. § 640 ; but this was repealed by 
the act of 1887. The aot of 1872 authorized 
the removal of personal actions brought by 
an alien against civil officers of the United 
States; 17 Stat. L. 44; Rev. St. § 644. 
Subject to the change in the jurisdictional 
amount, this act is not expressly, and prob¬ 
ably not impliedly, repealed by the act of 
1887. 

The general aot of 1875 was one largely 
extending the federal jurisdiction and the 
right of removal: 18 Stat. L. 470; and 
the result of it was such an overcrowding 
of the dockets of the federal courts as to 
induce the passage of the very restrictive 
Act of 1887, which is now in force. The 
act of 1887 is generally considered to have 
been framed for the purpose of reorganiz¬ 
ing the circuit courts of the United States 
and its operation is practically to repeal 
prior legislation on the subject, except some 
special acts of limited scope, and to substi¬ 
tute this act for pre-existing legislation as 
to the federal law on the subject of the re¬ 
moval of causes. The act of 1887 was sup¬ 
plemented by the act of August 13, 1888 ; 
2o Stat. L. 433, which was passed for the 
urpose of correcting many errors and am- 
iguities in the act of 1887. As thus 
amended, the act gives to the circuit 
courts of the United States original con¬ 
current jurisdiction of all civil suits where 
the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value of 
$3,000. In certain classes of cases there 
is a right to remove independently of 
amount; such as oriminal oases and those 
civil actions touching matters not capable 
of a reduction to a pecuniary basis. 

In determining whether an amount in 
dispute exceeds $2,030, the plaintiff *s de¬ 
mand, unless colorable, must furnish the 
rule, but where the law does give the rule, 
the legal cause of action, and not the plain¬ 
tiff demand, must be regarded ; 85 Fed. 
Rep. 4. See Jurisdiction'. 

Where the main controversy is removed 
the ancillary proceedings go with it, with¬ 
out respect to the amount involved ; 79 Fed. 
Rep. 657 ; 137 U. S. 866. 

The act of 1887 authorizes the removal 
from the state courts of the following 
clisses of suits: 

1. Suits at law or in equity arising under 
the constitution or laws or treaties of the 
United States. 

2. Any other suits of which the circuit 
courts of the United States have jurisdic¬ 
tion under the act. 

3. Any suits in which there is a contro¬ 
versy wholly between citizens of different 
states, and which can be fully determined 
as between them. 

4. Any suit pending in a state oourt 
in which the defendant, being a citizen of 
another state, shall make it appear to the 
circuit court that from prejudice or local 
influence he will not be able ta obtain 
justice in the state court. 

In all these cases the jurisdictional limit 
of $2,000 is applicable. It was at first 
doubted whether this was so in coses re¬ 
moved on the ground of prejudice or local 
influence, and there were decisions to the 
effect that the limitation of amount did 
not apply in those cases; 32 Fed. Rep. 
673; 88 Fed. Rep. 539 ; 41 Fed. Rep. 449 ; 
but it was finally settled by the supreme 
court that the limitation applies in this as 
in other cases ; 137 U. 8. 451. See 23 U. 8, 
App. 707; 42 Fed. Rep. 420. 

The proceeding for removal is by peti¬ 
tion filed in tha state oourt, upon which an 
order is made, if the case is within the act, 
directing the removal, upon the filing of a 
'bond, with surety, for entering a copy of 
the record in the circuit court, where the 


case proceeds as if originally commenced 
therein ; if improperly removed it ihay be 
remanded to the state oourt and there pro¬ 
ceeded with. The proceedings under the 
act of 1887 are generally of the same char¬ 
acter as those under the preceding seta, 
and, as a rule, the decisions under the lat¬ 
ter are applicable, with the exception, of 
oourse, of cases relating to the construc¬ 
tion of acts repealed and not supplied by 
subsequent legislation. 

The removal acts are not penal and 
therefore not subject to any rule of strict 
construction ; they are not in derogation 
of any right to a trial in a state court, as 
there is no suoh right; the rule of construc¬ 
tion is that applied to other statutes giving 
jurisdiction ; 8 Fed. Rep. 650 ; but tne act 
of 1887 is to be construed with reference to 
its evident restrictive intent, and more 
strongly against one seeking to avoid its 
requirements; 32 id. 497. The right to 
remove is no more a vested right than 
the right to trial in the state court, and 
may therefore be taken away at will by 
congress; id. 708. 

The cognizance over cases removed to 
the federal court has been referred to the 
appellate jurisdiction ; on the ground that 
the suit is not instituted in that court by 
original process; 1 Wheat. 804 ; but this 
jurisdiction has been more accurately 
characterized as “ original jurisdiction ac¬ 
quired indirectly by a removal from the 
state court; M 5 Blatchf. 336; 6 id. 862. 
The validity of the legislation on thiB sub¬ 
ject has been repeatedly affirmed; 92 U. 

S. Id: 100 id. 257, 803 ; 77 N. C. 530 ; 28 
Ohio St. 208. ' And it has been further de¬ 
cided that when the terms upon which the 
right is given have been complied with, 
the right of removal cannot be defeated by 
stat9 legislation ; 20 Wall. 445. It has 
been said that a state has the right to im¬ 
pose conditions, not in conflict with the 
constitution or the laws of the United 
States, on the transaction of business within 
its territory by a foreign corporation, or 
having given a license, to revoke it with 
or without cause ; and that it may there¬ 
fore require foreign corporations lo forego 
their right of removal, or cease to do busi¬ 
ness within the state; 94 U. 8. 535; 40 
Wis. 220. 

But in 121 U. 8. 186, it was said that the 
point decided in 94 id. 435, was expressly 
limited to the principle that an injunction 
would not be granted to restrain the action 
of state officers in such case; and it is 
settled that any legislation by the states 
intended to defeat the right of removal or 
to require from foreign corporations a stip¬ 
ulation in advance that they will not ex- 
eroiBe it, ia unconstitutional and void : id.; 
146 id. 202; »7 Ky. 238; 82 Ohio St. 
468 ; or hy a state law providing a special 
remedy in its own courts ; 3 Wall. Jr. 252 ; 
nor can the right of removal be defeated 
bv agreement of parties; 6 Pet. 41; 10 
Wall. 415; Fed. Cas. No. 12. 90; 6 Gray 
192; 56 Me. 521. See Jurisdiction. 

Formerly the right of removal was given 
to either party without regard to the posi¬ 
tion occupied as plaintiff or defendant; 
100 U. 8. 457; but under the act of 1867 
this right is in most cases given to the 4®* 
fendant only, the exceptiou being where 
citizens of the same state claim land undei 
grants from different states and the defend¬ 
ant must be a non-resident; 148 U. S. 663 ; 
but a case is not removable from the state 
court on the ground of citizenship, unless 
both at the commencement of the action, 
and also when the removal is asked, the 
defendants are citizens of a state other 
than the one of which the plaintiff is a 
citizen ; 130 U. 8. 230; 144 id. 568 ; 132 id: 
267. Some question has arisen as to which 
party is to be considered the plaintiff in 
proceedings for the exercise of the right 
of eminent domain, and if, by local prac¬ 
tice, the landowner is the plaintiff, he can¬ 
not remove; 50 Fed. Rep. 637 ; 54 id. 545. 

Where several are sued as partners and 
only one has been served, he is not pre¬ 
cluded from removal by the non-joinder of 
the others in the removal proceedings; 
84 id. 413. Where one may sue either one 
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of two parties and ho chooses to sue both, 
he may do so, though his motive in joining 
them is to prevent a removal to a federal 
court; 85 Fed. Rep. 876. 

A suit between a state and citizens of an¬ 
other state cannot be removed on the 
ground of oitizenahip ; 117 U. S. 480 ; 155 id. 
433; 65 N. C. 714; 9 Ohio C. C. 21; 85 Fed. 
Rep. 870. Corporations existing by virtue 
of acts of congress may remove to the 
federal courts actions brought against them 
in the state courts, on the ground that they 
are ‘"suits arising under the laws of the 
United States ; ” 76 Fed. Rep. 468. 

The diversity of citizenship at the com¬ 
mencement of the action must appear from 
the petition; 130 U. S. 230; 187 U. S. 61. 

Application for removal must be before 
the plea is due ; and this'means at or be¬ 
fore the time when the defendant is re¬ 
quired by the Laws of the state to answer 
or plead to the merits ; 82 Fed. Rep. 15 ; 
ana the time is not extended by delay in 
taking judgment or default for want of 
plea : 135 U. S. 2D8 ; nor can it be by stip¬ 
ulation of the parties or by the discretion¬ 
ary action of the judge in a particular 
case; 80 Fed. Rep. 945. 

All the facts essential to federal jurisdic¬ 
tion must appear on the record; 22 U. 
S. App. 707. They must appear from the 
plaintiff's statement where that is the 
ground of removal, and cannot b9 supplied 
by statement in the petition for removal 
or subsequent pleadings ; 155 U. S. 482, 
483; 162 id. 490. 

If a cause removed is not remanded when 
it might be. and proceeds without objection 
to judgment, the latter remains in force 
until vacated; 123 U. S. 552. One who 
petitions for or consents to removal can¬ 
not afterwards object to it os not asked for 
in time ; 156 U. S. 335. If a cause is re¬ 
moved and the circuit court decides it has 
no jurisdiction, it remands and does not 
dismiss; 149 U. S. 452. 

Where the state court denies the motion 
for removal but the record is nevertheless 
filed in the circuit court, which proceeds 
to a hearing and then remands, trie order 
refusing Vtflnoval works no prejudice, and 
the error, if any, is immaterial ; 160 U. 
S. 556. 

Actual removal subjects the defendants 
to the jurisdiction of the federal court and 
is a waiver of privileges claimed by pleas 
in abatement, but the mere filing a petition 
in the state court is not a waiver ot excep¬ 
tion to its jurisdiction ; 13 U. S. App. 222. 

An order of the circuit court remanding 
a case to a state court is not reviewable by 
the supreme court by anv direct proceed¬ 
ing ; 140 U. S. 117 ; 109 U. S. 92 ; 100 id. 
556. The act of 1887 takes away the power 
of the supreme court to relieve by manda¬ 
mus when a case removed is improperly 
remanded ; 137 U. S. 451 ; and when the 
state court asserts jurisdiction after a 
proper application for removal, the ques¬ 
tion is not waived by the party entitled to 
the removal by reason of his appearing and 
contesting the matter in dispute ; 19 Wall. 
214 ; 100 U. S. 457 ; 106 id. 118 ; 112 id. 12. 
He may take an appeal, should the decision 
be against him, to the highest court of the 
state, save the question of removal on the 
record, and failing there, to the supreme 
court of the United States; 118 U. S. 43; 
104 id. 5. In the event of his obtaining a 
decision in favor of removal there, the 
judgment of the state court will be reversed 
and an order made to transfer the case to 
the circuit court for trial on the merits; 
92 J. S. 10. If a cause be improperly re¬ 
moved and the circuit court entertains 
jurisdiction improperly, its judgment will 
be reversed by the supreme court with 
directions to the circuit court to remand 
the same to the state court; 20 Wall. 117. 

The denial by a state court of an appli¬ 
cation to amend a petition for removal is 
not a denial of a right secured by the 
constitution of the United States; 157 U. 
8. 370. 

When a suit over which a state court has 
full jurisdiction in equity is removed to a 
circuit court of the United States on the 
ground of diverse citizenship, and it ap¬ 


pears that the courts of the United States 
nave no jurisdiction in equity over such a 
controversy, the cause should be remanded 
to the state court, instead of dismissing it 
for want of jurisdiction ; 149 U. S. 451. 

A bill in equity to reach partnership prop¬ 
erty and set aside judgments confessed 
by fraud, presented a single controversy 
as to all defendants and could not be re- 


local Influence must be tried in the circuit 
court; 122 (J. S. 518. 

In oases under Rev. St. § 643, the juris¬ 
diction of the state court is taken away 
only after the petition for removal is filed 
in the circuit court and a writ of certio¬ 
rari of of habeas corpus cum causa issued 
and served ; 148 Uv 8. 107. 

A motion under a state statute as to cor- 


moved by one for diversity of citizenship ; 
132 U. S. 671; so also of & bill to prevent 
the payment of county bonds alleged to be 
invalid where some bondholders were 
citizens of the same state with the plain¬ 
tiffs and others who sought to remove of a 
different state; 188 U. 8. 571; so of a bill 
to recover possession of town bonds where 
the bailee is a necessary party and a citizen 
of the same state; 151 U. 8, 56. One of 
two corporations sued jointly in a state 
court for trrfc, though pleading severally, 
cannot remove the case on the ground or a 
separable controversy; 132 U. 8. 509 ; so 
of a complaint against a corporation and 
its agents individually for damages for 
'polluting a stream, and seeking a remedy 
against them jointly, though they answer 
'separately with separate defences; 118 
U. 3. 264. To remove upon the ground of 
separable controversy, the case must be 
capable of separation into two or more in¬ 
dependent suits, one of which is wholly 
between citizens of different states in the 
sense that it may be fully determined as 
between them without the presence of the 
other parties to the record ; 19 U. 8. App. 
646; 140 U. 8. 406; see 161 id. 368; but 
separate defences do not create separate 
controversies within the meaning of the 
removal act; 182 U. S. 571 : 118 id. 596; 
and a defendant oannot make an action 
several which plaintiff elects to make joint; 

118 U.S. 596; 144 id. 527. 

The right of removal under R. 8. § 641, 
supra , is authorized only upon petition set¬ 
ting forth infractions of the 14th amend¬ 
ment to the constitution previous to the 
trial and fiDal healing of the cause, and 
has no applicability to tuOse occurring after 
the trial or final hearing has commenced. 
This section was drawn only with refer¬ 
ence to 9tate action, and has no reference to 
Individual violations of rights; 100 U. S. 
313. The right of removal under section 641 
of the revised statutes exists only in the 
speoial oases mentioned in it, and in the 
absence of the denial or inability to en¬ 
force in the judicial tribunals of the state 
the equal civil rights of citizens, does not 
embrace cases in which a right is denied 
by judicial action during tnal, or in the 
sentence or mode of its execution ; J62 U. 
3. 565, where it was held, following 103 id. 
370, that a removal was not authorized by 
the exolusion of negroes because of their 
race from service on grand juries. 

A suit cannot be removed on the ground 
of prejudice or local influence, unless all 
the opposing parties are citizens of the 
Btate in which suit was brought, which 
state must also be other than that of which 
the petitioners are citizens; 118 U. 8. 54; 

119 id. 586; or under the act of 1887, 
where there is no separable controversy, 
and in such case the petition and affidavit 
must show facts, not mere conclusions; 19 
U. S. App. 300. If the petition is filed by 
the final hearing it is in time ; 129 U. ». 
688. The motion oannot be made ex parte; 
59 Fed. Rep. 200; 112 N. C. 396. The appli¬ 
cation is too late after a third trial in the 
state court; 142 U. S. 459; it may be at 
any time before the first trial; 53 Fed. 
Rep. 930; 54 id. 7. The matter in dispute 
in a case removed for prejudice, eto., must 
exceed $2,000; 137 U. 8. 4-51 ; 22 U. 8. 
App. 707 ; 30 Neb. 161; though it was at Amt 
a matter of some controversy whether the 
jurisdictional limit of amount applied to 
these cases, and there were decisions that 
it did not; 82 Fed. Rep. 678; 88 id. 529; 
41 id. 449. In such case the defendant 
should obtain an order from the federal 
court for the removal, file that order In 
the state court, and take from it a tran¬ 
script which should be filed in the federal 
court; 148 U. 8. 255. All issues of fact 
upon petition for removal for prejudice or 


nolder, oannot be removed; 5 Dill. 228. 
Nor oan an appeal under a state law from 
assessment of taxes; 135 U. 8. 467; or a 
writ of habeas corpus (under act of 1875): 
115 U. 8. 487. 


Proceedings in a probate court to deter¬ 
mine whether the property of a deceased 
person is separate or community property, 
cannot be removed to a federal court, 
though the opposing parties are citizens 
of different states. The federal courts will 
not interfere with the custody of the es¬ 
tate of a deceased person by the state pro¬ 
bate court in which proceedings are pend¬ 
ing for administration ; 80 Fed. Rep. 949. 
A proceeding by mandamus to compel the 
register of the transfer of stock may be re¬ 
moved ; id. 489; but not one on a plea which 
raises the issue of title to an office ; 29 La. 
Ann. 399; nor an action in the nature of 
quo uarranto to determine the title to 
office of presidential electors ; 8 S. C. 882. 
Suits by attachment may be removed ; 5 
Blatohf. 107 ; 2 Curt. C. C. 212; ejectment 
suits ; 3 Wall. Jr. 258, 263 ; a bill in equity 
to reform an insurance policy; 6 Blatchf. 
208 ; a suit to annul a will ; 92 U. 8. 10 ; a 
railway foreclosure suit; 6 Biss. 529. A 
condemnation proceeding ; 124 U. S. 197 ; 
suit against a marshal for trespass for 
goods taken on attachment; 139 U. 8. 
628; where the controversy involved the 
authority of the land department to grant 
a patent; 140 U. S. 406. An action oT tort 
against several defendants for a conspiracy 
cannot be removed by a part of them; 40 
Ala. 639. Where the suit is in its nature 
an equitable proceeding, it must proceed 
as such in the federal court, and in accord¬ 
ance with the rules governing equity cases 
in such court without regard to the system 
in the state court; 13 How, 268; 23 id. 
484. Where the suit unites legal and 
equitable questions of relief or defence, a 
repleader is necessary after removal; 1 
Dill. 290 ; 8 Blatchf. 290 ; 15 id. 432 ; 15 
Wall. 573- The circuit court may issue a 
certiorari to bring in the record from the 
state courts. This was provided by the 
act of 1875 (18 Stat. L. 470) and not repeal¬ 
ed by the act of 1887; but a certiorari is 
not an essential part of the proceeding and 
need only be resorted to if necessary to 
procure the record; 6 Biss. 529. So the 
circuit court may enjoin further proceed¬ 
ings in the state court: 17 Blatchf. 332 ; 56 
Fed. Rep. 839 ; 22 Wall. 250, where it was 
held that the prohibition against injunc¬ 
tions by federal courts touching proceed¬ 
ings in the state courts has no application 
to such cases. 

See Dillon, Removal of Causes (Blaok's 
ed.); United States Courts. 


REMOVAL FROM OFFICE. A dep¬ 
rivation of office by the act of a competent 
officer or of the legislature. It may be ex¬ 
press, tliat is, by a notification that the 
officer has been removed, or implied, by 
the appointment of another person to the 
same office ; Wall. Jr. 118. See 13 Pet. 
180 ; 1 Cra. 187. See Officer. 

REMOVE. To move away from the 
position occupied; to displace. 86 Ky. 190. 
To change place in any manner; to go 
from one place to another. 12 Conn. 186. 

Remove at Pleasure. The words 
“remove at pleasure” have a well defined 
legal meaning. The ri^ht to remove at 
pleasure is an entirely different thing from 
the right to remove for cause. To hold that 
the statute only authorized the council to 
remove for cause would be to deny the words 
by the Lrialature their ordinary mean¬ 
ing. 118 Ky 108,80 8. W. 514. 

REMOVER In Praotioe. Atrans- 
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f*r of a suit or cause out of one oourt into 
another, which is effected by writ of error, 
wrfioran, and the like. 11 Co. 41. 

REMUNERATION. Reward; recom- 

B »nse ; salary. Dig. 17. 1. 7. See 1 Q. B. 
iv. 663. 

RENDER. To yield ; to return ; to give 
again ; it is the reverse of premier. See 
77 la. 387. 

A judgment is “ rendered ” when the 
oourt maxes an order therefor; 13 Mont. 11. 

RENDEZVOUS. A place appointed 
for meeting. Especially used of places 
appointed for the meeting of ships and their 
convoy, and for the meeting of soldiers. 

RENDITION. See Fuoitive prom 
J ctsticb ; Extradition. 

RENEGADE. One who has changed 
his profession of faith or opinion. Whart. 

RENEW. To make again ; as, to renew 
a treaty or a covenant. 134 Mass. 151. 

To renew a charter is to give new existence 
to a charter which has been forfeited or has 
lost validity by lapse of time. Andereon; 
21 Pa. 201. 

RENEWAL. A change of something 
old for something new ; as, the renewal of 
a note ; the renewal of a lease. See Nova¬ 
tion ; 1 Bouvier, Inst. u. 800. 

RENOUNCE. To give up a right; for 
example, an executor may renounce the 
right of administering the estate of the 
testator; a widow, the right to administer 
to her intestate husband’s estate. 

RENpUNCING PROBATE. Giving 
up the right to be executor of a will, where¬ 
in he* has been appointed to that office, by 
refusing to take out probate of such will. 

1 Will. Exec. 230. 231. It is usually done 
by writing hied in the probate office. 

RENOVANT. Renewing. Cowel. 

RENT (Lat. reditas, a return). A re¬ 
turn or compensation for the possession of 
some corporeal inheritance. A certain 
profit, either in money, provisions, or labor, 
issuing out of lands ana tenements, in re¬ 
turn for their use. 

The compensation, either in money, pro¬ 
visions, chattels, or labor, received bv the 
owner of the soil from the occupant there¬ 
of. Jacks. A Gross. Landl. & T. K 38 ; 
Woodf. Landl. A T. 375. 

The word “rents” in the bond of an admin¬ 
istrator is intended to apply to and embrace 
only such “rents” as at the death of an intes¬ 
tate passed to his personal representative 
and not to his heirs. 12 Bush (Ky.) 215. 

it has been held that a rent may issue out 
of lands and tenements corporeal, and also, 
out of them and their furniture, in this 
case a dairy farm with its stock and uten¬ 
sils ; 31 Pa. 20; 39 id. 52. See, as to fur¬ 
nished lodgings, 5 B. & P. 224; 5 Co. 16 b. 

Some of its common-law properties are 
that it must be a profit to tne proprietor, 
certain in its character, or capable of being 
reduced to a certainty, issuing yearly, that 
is, periodically, out of the thing granted, 
and not be part of the land or tiling itself : 
Co. Litt. 47 ; 2 Bla. Cora. 41. 

At common law there were three species 
of rent: rent service , where the tenant held 
his land by fealty, homage, or other cor¬ 
poral service and a certain rent to which 
the right of distress was necessarily in¬ 
cident ; 3 Kent *461; 9 Watts 258 ; rent 
charge, which was a reservation of rent, 
with a clause authorizing its collection by 
distress ; and rent seek, where there was no 
such clause, but the rent could only be 
collected by an ordinary action at law as 
by a writ of annuity or writ of assize. 
These distinctions, however, for all prac¬ 
tical purposes, have become obsolete, in 
consequence of various statutes both in 
England and in this country, allowing 
every kind of rent to be distrained forwith- 
out distinction. See Tayl. Landl. A T. S 
370; Feudal Law. 0 

The payment of rent is incident to every 
tenancy where the relation of landlord and 


tenant subsists, except as to mere tenancies 
at will or by sufferance, where this relation 
cannot be said to exist. And no teunnt 
oan resist a demand for rent unless he 
shows that he has been evicted or become 
otherwise entitled to quit the premises, and 
has actually done so, before the rent in 
Question became due. By the htnctnessof 
the common law, when a tenant has once 
made an agreement to pay rent, nothing 
will excuse him from continuing to pay, 
although the premises should be reduced 
to a ruinous condition by some unavoid¬ 
able accident of fire, flood, or tempest; 6 
Mass. 63 ; 4 Harr. A J. 564; 72 Pa. 285 ; 89 
Cal. 151 ; 3 Johns. 44 ; 1 Term 310 ; 9 Price 
294; 85 Ala. 90; 37 III. App. 542. See 72 
Mich. 438. 

But this severity of the ancient law' has 
been somewhat abated in this country, and 
in this respect conforms to the more reason¬ 
able provisions of the Code Napoleon, art. 
1722, which declares that if the thing hired 
is destroyed by fortuitous events, during 
the continuance of the lease, the contract 
of hiring is rescinded, but if it be only 
destroyed in pRrt, the lessee may. accord¬ 
ing to circumstances, demand either a 
diminution of the rent or a rescission of 
the contract itself. The same provision is 
to be found substantially in tne Code of 
Louisiana, art. 2667, and in the act of the 
legislature of New York of 1860. c. 845, § 1. 
A somewhat similar provision is found in 
the laws of Minnesota; Laws 1883. c. 100 ; 
47 Minn. 291. In South Carolina and Penn¬ 
sylvania it was decided that a tenant who 
had been dispossessed by a public enemy 
ought not to pay rent for the time the pos¬ 
session was withheld from him ; ana in 
Maryland it has been held that where a 
hurricane rendered a house untenantable it 
was a good defence to an action for rent. 
But these cases are evidently exceptions to 
the general rule of law above stated; 1 
Bay 499 ; 5 Watte 517; 1 M’Cord 447. A 
tenant is not compelled to keep and pay 
rent for a house which, from defects in its 
construction, becomes untenantable and 
unfit for habitation ; 73 Mich. 577. Where 
land has been swept away or gained upon 
by the sea, the lessee is no longer liable for 
rent ; Buc. Abr. 63; Rulle, Abr. 236. 

The right of the lessor to terminate a 
lease for non-payment of rent will not give 
the lessee any right to avoid the lease or 
his liability for ugreed rent; 150 U. S. 665. 

Tne quiet enjoyment of the premises, un¬ 
molested by the landlord, is an implied con¬ 
dition to the payment of rent. If, there¬ 
fore, lie ousts the tenant from any consid¬ 
erable portion of the premises, or erects a 
nuisance of any description upon or so near 
to them as to oblige the tenant to remove, 
or if the possession of the land should be 
recovered by a third person, by a title 
superior to that of the landlord, the dispos¬ 
session in either case amounts to an evic¬ 
tion, and discharges the obligation to pay 
rent; 2 lied. 350; 3 Harr. N. J. 364 ; 4 
Leigh 484; 4 N. Y. 217 ; 1 M. A W. 747; 
91 Pa. 322 ; 103 Mass. 201 ; 54 N. H. 426 ; 
49 Vt. 109 ; 31 Ala. 412; 44 Mo. App. 279 ; 
1 App. D. C. 447. By retaining possession of 

f iremises in spite of such acts of his land- 
ord as would otherwise amount to An evic¬ 
tion, a tenant waives his right to withhold 
the rent; 112 Mass. 8; 20 N. Y. 32. The 
entry of a landlord upon demised premises 
for the purpose of rebuilding does not oper¬ 
ate as an eviction, where it was with the 
teuant's assent, and not to his entire exclu¬ 
sion ; 151 Pa. 101. 

A tenant’s liability for rent is not af¬ 
fected by condemnation of part of the 
leased premises; 136 III. 87 ; 144 id. 587; 
but where the estate of both landlord and 
tenant in the entire premises is extin¬ 
guished by condemnation, the obligation 
to pay rent ceases ; 144 Ill. 537. 

As rent issues out of the land, it is said 
to be incident to the reversion, and the 
right to demand it necessarily attaches 
itself to the ownership, and foliows a trans¬ 
fer of the premises, and the several parts 
thereof, without the consent of the occu¬ 
pant. Every occupant is chargeable with 
rent by virtue of his occupation, whether 


he be the tenant or an assignee of the 
tenant. The original tenant cannot avoid 
his liability by transferring his lease to an¬ 
other, but lus assignee is only liable eo 
long as he remain* in possession, and may 
discharge himself by the simple act of as¬ 
signing over to some one else; 14 Wend. 

(8; 1 N. A M’C. 164 ; 12 Pick. 460 ; 4 Leigh 
fli; 2 Ohio 221; I Wash. 0. C. 876 ; 1 Rawle 
155; 3 B. A Aid. 396; 11 Ad. A E. 408; 
Cro. Eliz. 256 : Co. Litt. 46 6. When rent 
will be apportioned, see APPORTIONMENT; 
Landlord and Tenant. 

The day of payment depends, in the first 
instance, upon the contract; if this is 
silent in that respect, rent is payable quar¬ 
terly or half-yearly, according to the cus¬ 
tom of the country ; but if there be no us* 
age governing the case, it is not due until 
the end of the term. Formerly it was pay¬ 
able before sunset of the day whereon it 
was to be paid, on the reasonable ground 
that sufficient light should remain to en¬ 
able the parties to count the money; but 
now it is not considered due until mid¬ 
night or the last minute of the natural day 
on which it is made payable ; 38 Pa. 272. 
This rule, however, may be varied by the 
custom of different places ; Co. Litt. 202 a ; 
15 Pick. 147 ; 5 S. A R. 432. Under a lease 
requiring rent to be paid annually on a cer¬ 
tain day for a year in advance, a tenant 
continuing in possession three months after 
that day is liable for the year’s rent: 17 Atl. 
Rep. (vt.) 719. See Forfeiture; Re-Entry; 
Payment. 

Interest accrues on rent from the time it 
is due, but cannot be included in a distress ; 
17 S. A R. 390. 

When rent is payable in money, it must 
strictly be paid in legal-tender money ; 
with respect to foreign coin, the lessor may 
decline to receive it except by its true weight 
and value. Bank-notes constitute part of 
the currency of the country, and ordinnrily 
puss as money, and are a good tender, un¬ 
less specially objected to by the creditor at 
the time of the offer ; 10 Wheat. 347. Pay¬ 
ment may be made in commodities, when 
so reserved. If the contract specifies a 
place of payment, a tender of rent, whether 
in money or in kind, must be made at tliat 
place: but, if no place is specified, a ten¬ 
der of either on the land will be sufficient 
to prevent a forfeiture; 16 Term 222; 10 
N. Y. 80; 4 Taunt. 555. 

Under an income-tax statute, rent is to 
be treated as identical with land ; 158 U. S. 
601. An assignment of rent must be in 
writing under the statute of frauds; 23 
N. Y. 521. 

See Distress ; Re-Entry ; Grotto d-Rent ; 
Replevin; Payment Tonnage-Rent. 

RENT OF ASSISE. See Rents op 
Assise. 

RENT CHARGE. A rent reserved 
with a power of enforcing its payment by 
distress. See Rent. 

BENT INSURANCE* See Insur¬ 
ance. 

RENT ROLIi. A list of rents payable 
to a particular person or public body. See 
Rent. 

RENT 8ECK. A rent collectable only 
by action at law in case of non-payment. 
See Rent. 

■RENT SERVICE. A rent embracing 
some corporal service attendant upon the 
tenure of the land. Distress was neces¬ 
sarily incident to such a rent. See Rent ; 
Ground-Rent ; Feudal System. 

RENTAIi. A roll or list of the rents of 
an estate, containing the description of the 
lands let, the names of the tenants, m.d 
other particulars connected with Ruch es¬ 
tate. This is the same as rent roll, from 
which it is said to be corrupted. 

It is commonly used as synonymous with 
rent. 

RENT AIi BOLDS. Tiend bolls, due 
the parson as tithes. Ersk. Prln. 2. 10. 6. 

RENTE. In French Lav. A word 


1048 


nearly synonymous with our word an¬ 
nuity. Rentes : Public funds. 

RENTE FONCIERE. In French 
Law. A rent which issues out of land; 
and it is of its essence tliat it be perpetual, 
for if it be made but for a limited time it 
is a lease. It may, however, be extin¬ 
guished. La. Civ. Code, art. 2750, 2759; 
Pothier. See Ground-Rent. 

RENTE VIAGERE. In French 
Law. An annuity for life. La. Civ. Code, 
art. 2764; Pothier, Rente , n. 215. 

RENTS OF ASSIZE. The certain 
and determined rents of the freeholders 
and ancient copyholders of manors. 
Brown. 

RENTS, ISSUES, AND PROFITS. 

The profits arising from property gener¬ 
ally. This phrase in the Vermont statute 
has been held not to cover " yearly profits.” 
26 Vt. 741. 

RENUNCIATION. The act of giving 
up a right. 

It is a rule of law that any one may re¬ 
nounce a right which the law has estab¬ 
lished in his favor. To this maxim there 
are many limitations. A party may al¬ 
ways renounce an acquired right; as, for 
example, to take lan.ds by descent; but one 
cannot always give u^) a future right be¬ 
fore it has accrued, nor the benefit con¬ 
ferred by law, although such advantage 
may be introduced only for the benefit of 
individuals. 

For example, the power of making n 
will, the right of annulling a future con¬ 
tract on the ground of fraud, and the right 
of pleading the act of limitations cannot 
be renounced. The first, because the party 
must be left free to make a will or not; 
and the latter two, because the right has 
not yet accrued. 

This term is usually employed to signify 
the abdication or giving up of one’s coun¬ 
try at the time of choosing another. The 
act of congress requires from a foreigner 
who applies to become naturalized a re¬ 
nunciation of all allegiance and fidelity to 
any foreign prince, potentate, state, or 
sovereignty whereof such alien may at the 
time be a citizen or subject. See Morse, 
Citizenship ; CITIZEN ; EXPATRIATION ; Nat- 
URALIZAZION. 

RENVOI. The power which every 
Mr* to has to expel strangers from its territory. 
This is one of the complementary elements 
of the protection to society which is the end 
and purpose of the right, to inflict punish¬ 
ment. Bouve, Exclusion and Expulsion of 
Aliens in the United St files, p. 4. See De¬ 
portation ; Expulsion. 

REOPENING A CASE. A court of 
equity, in the exercise of a sound discre¬ 
te m. has full power to reopen a case, and 
allow the correction of mistakes in tes¬ 
timony. To reopen a ease is to permit the 
introduction of new evidence and, prac¬ 
tically, try it anew ; to rehear a cose is to 
hear it again upon the same proofs and al¬ 
legations. Sucli applications are not fa¬ 
vored, however, ana, when granted, must 
he based upon strong circumstances to justi¬ 
fy a deviation from the general rule ; 03 Pa. 
214; Adams. Eq. 372 : 8 Phila. 380 ; II Fed. 
Rep. 425; 3 id. 05. An application to re¬ 
open a case and take further proofs has 
been granted on condition that the moving 
party pay his opponent’s counsel fee for 
the previous argument, where the new' tes¬ 
timony appeared to be newly discovered, 
material, and not cumulative, and there 
was no great laches; 44 Fed. liep. 283. 
But an application to reopen and admit a 
newly discovered defence, after final hear¬ 
ing, will only be granted when it api>eara 
that such defence, if made at the final henr- 
ing.would have been effectual; 7 id. 920. 

Reopening patent cases is to be dis¬ 
couraged when the grounds offered there¬ 
for pertain to matters of evidence which 
could as well have been produced at the 
hearing; 20 id. Ill; 31 id. 918. See Re¬ 
hearing ; New Trial; Bill of Review. 


REORGANIZATION. A term in 

common use to denote the carrying out, 
by proper agreements and legal proceed¬ 
ings, of a business plan or scheme for wind¬ 
ing up the affairs of, or foreclosing a mort¬ 
gage or mortgagee upon the property of, 
insolvent corporations, more frequently 
railroad companies. It is usually by the 
judicial sale of the corporate property and 
franchises, and the formation, by the pur¬ 
chasers of a new corporation, in which the 
property and franchises are thereupon 
vested, and the stock and bonds of which 
are divided among such of the parties in¬ 
terested in the old company as are parties 
to the reorganization plan. 

In most of the states, statutes have been 
passed to regulate the purchase of corpo¬ 
rate properties and franchises at judicial 
sales. A list of them is given in Short, 
Ry. Bonds 842. They usually provide that 
the purchasers shall be, or become, or may 
organize a new corporation in taking over 
the assets and franchises purchased, and 
have and en joy the corporate rights and 
franchises of the former company. 

Usually some of the security holders 
name a committee who formulate a plan 
of reorganization providing for the deposit 
of securities with the committee as agents 
or trustees for the owners; for the pur¬ 
chase of the property at the sale ; and the 
organization of a new company upon the 
basis of a specified scheme of distribution 
of tho new securities among those who 
assent to the plan. The securities are gen¬ 
erally deposited with the committee with 
very full powers of control, under the plan, 
and usually with a certain power of modi¬ 
fication of the plan, underspecified circum¬ 
stances. When the new company has been 
formed, the new securities are issued to 
the assenting parlies in accordance with 
the terms of the plan. 

• Where a reorganization is the only feas¬ 
ible method of protecting the relative rights 
of all parties interested in a large enter¬ 
prise, and it can be done only by co-opera¬ 
tion, courts of equity, in the absence of 
fraud or oppression, are disposed to aid 
rather than to thwart such ecnemes of re¬ 
organization ; 56 Fed. Rep. 7. Such ar¬ 
rangements Hre to be promoted, because 
they are necessary to prevent great sacri¬ 
fice and loss ; 28 id. 340; 22 id. 188. 

The creditors of a mortgagor railroad 
company may fairly combine to purchase 
the property at a mortgage sale, and other 
creditors are not, by such combination, de¬ 
prived of the right to bid at such sale; 2 
id, 302. Courts will endeavor to carry into 
effect a fair plan of reorganization and will 
overlook merely technical defects in it; 11 
Ch. D. 603. Such an agreement is not a 
fraud on non-assenting creditors and does 
not entitle them to claim their debts against 
the new company ; 101 Pa. 576. 

Where a railroad company has issued sev¬ 
eral series of mortgage bonds, some cover¬ 
ing all the property and some only a part, 
and become insolvent, and the principal of 
some of the mortgages was due and the com¬ 
pany had a large floating debt, it was held 
that a decree foreclosing all the mortgages, 
entered by consent of the bondholders, 
would not be set aside on the petition of 
some of the stockholders on the ground that 
some of the mortgages were not yet due, as 
it was in the interest of the company to 
effect a reorganization which would secure 
and extend its bonded debt and reduce the 
rate of interest thereon and provide the 
necessary means to satisfy the floating 
debt; 45 Fed. Rep. 438. 

Reorganization agreements must be car¬ 
ried out according to their terms* If they 
are not, the subscribers to them are not 
bound ; 40 Vt. 399 ; and the assenting se¬ 
curity holders must also comply etnctly 
with the agreement to which they have 
assented; Short, Ry. Bonds 857. 

Where there was a compromise in which 
stockholders of a company were given the 
right to subscribe for stock in the reorgan¬ 
ized company, upon terms specified in a 
circular addressed to the old stockholders, 
it was held, on proceedings by a stock¬ 
holder who averred, want of notice of the 


oircular, that he had no right of action 
against the company, because the agree¬ 
ment was not made by>he company or on 
its behalf,/and that he could not complain 
of the terms of the agreement, as he was 
not a party to it: 81 N. Y. 463. A reor¬ 
ganization committee is not a trustee for 
non-assenting bondholders; 78 Fed. Rep. 
49. 

Creditors who do not assent to a reorgan¬ 
ization agreement are eutitled to enforce 
payment of the purchase price paid at a 
foreclosure sale by the reorganization com¬ 
mittee, for the purpose of discharging 
their claims. Creditors coming in under 
the plan thereby release their rights against 
the old company ; 80 Fed. Rep. 569. 

Where a reorganization agreement pro- 
viled that if stockholders neglected to pay 
the assessments within the period limited, 
the privilege of receiving the shares al¬ 
lotted to them should be ratably distrib¬ 
uted among those who did pay their assess¬ 
ments, it was held that as soon as the de¬ 
fault occurred on the part of a non-assent¬ 
ing stockholder, his interest became a vest¬ 
ed right in the assenting stockholders un¬ 
der the plan. Likewise that an assenting 
bondholder who fails to deliver his bonds 
to the trustee under the agreement is de¬ 
barred from any benefit therein ; 44 Barb. 
75. 

In an action against a reorganized rail¬ 
road company for failure to deliver its 
stock fn amount equal to the bonds and 
coupons of the old company held by the 
plaintiff, it was held that, as the plaintiff 
had not exercised his option to come into 
the plan prior to the execution of the deed 
of the property to the new company, he 
was not entitled to the stock, and his only 
right was to take his share of the proceeds 
of the sale ; 133 Pa. 579. The right to par¬ 
ticipate ceases when the property has 
passed to the new corporation ; the rights 
of the security holders thereby become 
fixed, and a majority of certificate holders 
cannot then modify them ; 14 N. Y. Supp. 
558. 

Where a statute required the consent of 
bondholders for foreclosure proceedings of 
a railroad property and such consent was 
iven, it was held that outstanding bond- 
olders would be regarded as consenting 
by reason of their silence during a pro¬ 
tracted litigation ; 122 U. S. 1. 

A majority of bondholders cannot com¬ 
pel a minority, however small, to enter 
into a joint agreement with them ; 109 U. 
S. 535 ; but it is said by an able writer that 
the relations of corporate bondholders are 
peculiar, and that the courts, in foreclosure 
proceedings, have sometimes considered 
them as analogous to those which exist 
among stockholders; Short. Ry. Bonds § 
27 ; and that this is especially true in carry¬ 
ing out reorganization schemes ; id. See 
100 U. S. 605. An act for the reorganiza¬ 
tion of an embarrassed corporation which 
provides that all mortgage bondholders 
who do not, within a given time, expressly 
dissent from the plan of reorganization, 
shall be deemed to have assented to it, is 
valid ; 109 U. S. 401; and so is an act 
which provides that a majority of the bond¬ 
holders, with equal opportunities to all, 
may reorganize a new corporation ; 53 
Conn. 883. The theory is that railroad 
property is pledged to public use and tha* 
this consideration is superior to the prop- 
perty rights of corporators, stockholders, 
and bondholders. See 109 U. S. 535. Acts 
relating to reorganization are for the good 
of all, and are a species of bankruptcy acts ; 
unless forbidden, as in the United States, 
there is no good reason why they should 
not be passed in respect of existing obliga¬ 
tions ; id. 

Where a corporation mortgage vests cer¬ 
tain powers of control in a majority of the 
bondholders, as to sanction a modification 
of a deed of trust; 55 L. T. N. s. 347 ; 74 
Fed. Rep. 110; [1898] 1 Ch. 477 , 484; to 
direct the trustee to purchase the mort¬ 
gaged property at a foreclosure sale and to 
reorganize a new company ; 99 U. 8. 834; 
or to control the mortgagee trustee in be¬ 
ginning or discontinuing foreclosure pro- 
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oeedlngs; 184 tJ. 8, 800; the courts will 
carry Into effect the action of suoh me- 

lc iSb Pea. Rep. MS, Treat, J., criticised 
the decree of foreclosure then before the 
court, for the omission of what he consid¬ 
ered the usual clause In foreclosure 
decrees, vis,, one permitting the minority 
bondholders to come in, after purchase, 
within a limited time, on equal terms with . 
purchasing bondholders. 

A sale under foreclosure of an insolvent 
railroad company under on agreement by 
which the bondholders, according to their 

r riorities. got more or less of their debt 
100 to SO per cent.), and the stockholders 
of the oompany the residue of the proceeds 

1 18 per oeot. of the par of their stock), was 
tela fraudulent as against general credit¬ 
ors, although the road was mortgaged far 
above its value; 7 Wall. 898. But where 
the plan gives stockholders an interest but 
does not include general creditors, it is not 
invalid unless the scheme is to give the 
stockholders that which should goto cred¬ 
itors ; 85 Fed. Rep. 888. 

The hulders of preferred stock -may not 
use it to make up the amount of their bid 
on foreclosure sale of the property ; 08 
Fed. Rep. 930. 

Where the local managers and officers of 
an insolvent railroad company, holding a 
small portion of its bonds, of which a 
much greater portion was held by non-res¬ 
idents, got an order of sale and proceeded 
in a hasty and rather secret way to sell and 
buy it In at the lowest value for themselves, 
the proceedings were held invalid as 
against the bondholders, generally, and the 
stockholders ; 31 Wall. 016. 

In England, if some of the majority of 
bondholders are not acting in gooa faith, a 
reorganization agreement will not be sanc¬ 
tioned : 44 Ch. Div. 403. Secured creditors 
of a railroad company, after bringing the 
property within the jurisdiction of the 
oourt, will not be permitted, by any pri¬ 
vate arrangement with the company or 
otherwise, so to dispose of the property as 
seriously and unnecessarily to prejudice 
the unsecured creditors. They may not, for 
their own benefit or for the common 
interest of themselves and the debtor, place 
the surplus which may exist after the 
satisfaction of their own claL^s beyond 
the reach of the latter; 21 Fed. Rep. 284. 

On proceedings by an unsecured creditor 
praying that the stock of a reorganized 
company, set aside in the reorganization 
agreement for the stockholders of the old 
company, should be sold and the proceeds 
paid to the holders of the floating debt, it 
appearing that the plan showed a due 
regard for the interests of all classes of 
creditors and stockholders, and that the 
bill did not show any injustice intended or 
done to the complainant, the bill was dis¬ 
missed ; 9 Fed. Rep. 738. 

Bondholders who decline, on request, to 
assent, and take no steps to protect them¬ 
selves, have no standing in equity to set 
aside a foreclosure sale, if the transaction 
was fair; 8 Fed. Rep. 177. And a bill 
praying that a reorganization of a railroad 
company be set aside and a new plan for¬ 
mulated, and for a receiver, was dismissed, 
it appearing that the plaintiff had her rep¬ 
resentative on the new board and bad at¬ 
tempted to buy more of the new issue of 
bonds, although it was alleged that the 
new company was illegally organized, 
which fact was, however, known to the 
plaintiff; 15 Fed. Rep. 691. 

Where a reorganization of an English 
mining company, whose property was all 
in the United States, was earned on in 
England by the voluntary act of the Eng¬ 
lish stockholders and not by the British 
courts, and was found to liave been in fla¬ 
grant violation and disregard of the rights 
of the American stockholders, it was held 
that no principle of international oomity 
required that it should be sustained: 55 
Fed. Rep. 7. 

In 112 U. 8. 609, it was held that a mort¬ 
gage on a charter of a corporation made in 
the exercise of a power given by a statute, 
confers no right upon purchasers at a fore-' 


closure sale to exist as die same corpora¬ 
tion ; if it confers any right of oorporate 
existence upon them, it is only a right to 
reorganise as a corporation, subject to the 
laws existing at the time of the reorganiza¬ 
tion. The oourt said : “The real transac¬ 
tion, in legal effect, is nothing more or less, 
and nothing other, than a surrender or 
abandonment of the old charter by the cor¬ 
porators, and a grant de novo of a similar 
charter to the so-called transferees or pur¬ 
chasers. To look upon it in any other light, 
and to regard the transaction as a literal 
transfer or Bale of the oharter, is to be de¬ 
ceived by a mere figure of speech. The 
vital part of the transaction, and that 
without whioh it would be a nullity, is the 
law under which the transfer is made. The 
statute authorizing the transfer and declar¬ 
ing its effect is the grant of a new charter 
oouohed in a few words, and to take effect 
upon condition of the surrender or aban¬ 
donment of the old charter, and the deed of 
transfer is to be regarded as mere evidence 
of the surrender or abandonment.” 

In Pennsylvania, under the act of April, 
1061, the sale of a railroad does not extin¬ 
guish the corporation, but creates the pur- 
oltaser a body corporate, with all the rights, 
etc., of the old corporation. Irregularities 
in the organization are not necessarily fatal 
to the being of the new corporation, and 
will, at the most, enable the commonwealth 
to retake the franchise. It cannot be said 
that the franchises do not exist; 52 Pa. 506. 

Where foreclosure was brought on a rail¬ 
road mortgage containing the usual clause 
that the trustee on request of a majority of 
the bondholders should bid at the sale, and 
reorganize on their account, it was held 
that the agreement enured equally for the 
benefit of the bondholders, and that each 
held his interest subject to the controlling 
power given to the majority: that, upon 
proper request.from the bondholders, the 
court might direct the trustee to bid at the 
sale the amount of the principal and inter¬ 
est due on the first mortgage bonds and to 
proceed to execute the trust; 99 U. 8. 384. 

The pendency of a reorganization plan 
for the preservation of an entire railroad 
system may sometimes be reason for refus¬ 
ing temporarily an application on the part 
of the trustees of a divisional mortgage to 
be put in possession of the property cov¬ 
ered by the mortgage to them; Short, Ry. 
Bopds 854. 

(n reorganization proceedings it is not 
neoessary that notice of the terms of the 
plan nor of the legal proceedings be given 
to the stockholders in order to bar their 
rights if they do not assent; 96 N. Y. 49. 

where a Canadian act provides for the 
reorganization of a Canadian railroad com¬ 
pany, and the settlement is accepted by a 
large majority of the shareholders and goes 
into effeot. United States bondholders are 
bound by it, if they could participate on the 
same terms as Canadian bondholders ; 109 
TJ. 8. 527. 

Where the stockholders of an insol vent 
oompany formed a new company, under 
the laws of another state, which took a 
lease of the property of the old company 
and paid off its debts, and then in its turn 
became insolvent, it was held to be, as to 
third persons, substantially the same com¬ 
pany and the property remained charged 
with a mechanic’s lien for labor and ma¬ 
terials furnished to the new company ; 75 
Fed. Rep. 860. 

See Mebobb ; Mortgage ; Newspaper ; 
Railroad; Rbcetveb; Lease. 

Modern systems of railroad reorganiza¬ 
tion are severely criticised by Moorfield 
Storey in Am. Bar Aaso. Rep. 1896. 

Reorganization agreements frequently 
contain provisions conferring a control by 
means of a voting trust, whioh see. 


That work whioh is done 
to property to keep it in good order. 

Repair is held to mean to restore to a 
sound state after decay, injury, dilapida¬ 
tion. or partial Injury; 85 Mo. 268; to be 
synonymous with “ make and keep up" ; 28 
Ind. 281; and sometimes to mean replace ; 
2 N. Y. 98. 


Tenantable repairs. Decorative repair 
is not included. But papering always, and 
painting, unless intended for the protec¬ 
tion of the property, are decorative re¬ 
pairs. The obligation does not extend to 
repairing or restoring what is worn out by 
age, but voluntary waste is a breach of the 
obligation. 36 W. R. 54 ; 59 L. J. Q. 129. 

What a party is bound to do, when the 
law imposes upon him the duty to make 
necessary repairs, does not appear to be 
very accurately defined. Natural and un¬ 
avoidable decay in the buildings must al¬ 
ways bo allowed for, when there is no ex¬ 
press covenant to the contrary ; and it 
seems the lessee will satisfy the obligation 
the Law imposes on him by delivering the 
premises at the expiration of his tenancy 
in a habitable state. Questions in relation 
to repairs most frequently arise between 
the laudlord and tenant. 

In determining whether there has been 
a breach of a covenant to repair, regard 
must be had to the age and character of 
the premises at the date of the demise ; 
and if the premises through their own in¬ 
herent defects fall in the course of the ten¬ 
ancy into a particular condition, the re¬ 
sult of their being in that condition are 
not breaches of a covenant to repair, how¬ 
ever wide that covenant may be ; [18931 3 
Q. B. 212. 

When there is no express agreement 
between the parties the tenant is always 
required to do the necessary repairs; 
Woodf. Landl. & T. 244 ; 6 Cow. 475. He 
is, therefore, bound to put in windows or 
doors that have been broken by him, so as 
to prevent any decay of the premises; but 
he is not required to put a new roof on an 
old worn-out house ; 2 Esp. 590. The land¬ 
lord is under no implied obligation to make 
ordinary repairs; 161 Pa. 87. 

An express covenant on the part of the 
lessee to keep a bouse in repair, and leave 
it in as good a plight as it w as when the 
lease was made, does not bind him to re¬ 
pair the ordinary and natural decay; 
Woodf. Landl. &T. 256. See 7 Gray 550. 
And it lias been held that such a covenant 
does not bind him to rebuild a house w hich 
had been destroyed by a public enemy ; 1 
Dali. 210 ; but where in a lease there is an 
express and unconditional agreement to 
repair and keep in repair, the tenant is 
bound to do so, though the premises be 
destroyed by fire or accident ; 01 Pa. 88 ; 
2 Wall. 1 ; 49 Barb. 554. 

Repair means to restore to its former 
condition, not to change either the form 
or material of a building ; 63 Pa. 162. 
When a landlord covenants to repair, he 
is bound only to restore to a sound state 
either what has become decayed or dilapi¬ 
dated, or better, what has been partially de¬ 
stroyed ; his covenant does not extend to 
improvements, nor to new buildings erect¬ 
ed by the tenant ; 4 Pa. 364. See 1 Dy. 
33 a. 

In order to entitle a tenant to recover 
from his landlord for repairs made by the 
tenant upon the premises, he must show a 
contract with the landlord, express or im¬ 
plied, to pay for them ; 38 Neb. 167. 

As to the time when the ret airs are to be 
made, it would seem reasonable that when 
the lessor is bound to make them he 
should have the right to enter and make 
them, when a delay until after the expira¬ 
tion of the lease would be injurious to the 
estate; but when no such damage exists, 
the landlord should have no right to enter 
without the consent of the tenant. See 18 
Toullier, n. 297. A general covenant by a 
lessor to repair is construed to mean within 
a reasonable time after notice ; 76 Cal. 173. 
When a house has been destroyed by Acci¬ 
dental fire, neither the tenant nor the 
landlord is bound to rebuild, unless obliged 
by some agreement so to do ; 4 Paige, Ch. 
855; 1 Term 708. See Landlord and 
Tenant ; Rent : 4 Camp. 275: Co. Litt. 27 a ; 
8 Johns. 44 ; 6 Mass. 63 ; Platt. Co. 26B; 1 
Saund. 823, n. 1, 838, n. 7 ; 3 id. 158 6, n. 
7 & 10. 

REPARATION. The redress of an 
injury ; amends for a tort inflicted. Bee 
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Remedy. 

REPARATIONS FACIENDA, 
WRIT DE (Lat.). The name of an 
ancient writ which lies by one or more 
joint tenants against the other joint 
tenants, or by a person owning a house or 
building against the owner of the adjoin¬ 
ing building, to compel the reparation of 
such joint property. Fitzherbert, Nat. 
Brev. 295. 

REPATRIATION. The regaining na¬ 
tionality after expatriation. 

REPAY. Repay does not necessarily 
mean to pay money. It has also the 
meaning of return, restore, etc.; 19 Kan. 
390. 

HEPEAXu The abrogation or de¬ 
struction of a law by a legislative act. 

A repeal iser/weas. as, when it is literally 
declared by a subsequent law, or implied , 
when the new law contains provisions con¬ 
trary to or irreconcilable with those of the 
former law. 

The power to revoke or annul a statute 
or ordinance is equivalent to the power to 
repeal it ; and in either case the powor is 
legislative and not judicial in its char¬ 
acter ; 30 W. Va. 479. 

A statute is not to be deemed repealed 
merely by the enactment of another statute 
on the same subject. There must be a pos¬ 
itive repugnancy between the provisions 
of the new law and the old, to work a 
repeal by implication ; and even then the 
old law is repealed only to the extent of 
such repugnancy ; 10 Pet. 342 ; 51 N. J. 
Eq. 3S2 ; 137 U. S. 682. This rule is sup¬ 
ported in a vast variety of cases. 

A law may be repealed by implication, 
by an affirmative as well as by a negative 
statute, if the substance is inconsistent with 
the old statute ; 1 Ohio 10 ; 2 Bibb 96 ; 
Harp. 101 ; 4 Wash. C. C. 691; and a repeal 
by implication has been effected even 
where two inconsistent enactments have 
been passed in the same session ; 2 B. <fc 
Aid. 818 ; or where two parts of the same 
act have proved repugnant to eacli other ; 
4 C. P. DiV.'29 ; but tnis will be presumed 
only in extreme cases ; 13 C. B. 461. A 
repeal by implication is not favored, the 
leaning of the courts is against the doc¬ 
trine, if it be possible to reconcile the two 
acts ; 1 Black 470 ; 137 U. S. 682 ; 146 Ill. 
268; 57 Mich. 407 : 73 Cal. 360 : 78 la. 88 ; 
50 Ark. 132 ; 9 Q. B. D. 58 ; [1892] 1 Q B. 
654 ; see 76 Ga. 181 ; 100 N. C. 474 ; and a 
general law is not to be held os repealing a 
prior special law unless it clearly mani¬ 
fests such intention ; 98 Mo. 426 ; 85 Ky. 
265 ; 45 La. Ann. 227 ; 146111. 268 ; 12 U. S. 
App. 574. General legislation must give 
way to special legislation on the same 
subject : id, 267. But where the consti¬ 
tution directs the legislature to pass gen¬ 
eral legislation, and a law is passed, winch 
is complete and does evidently intend to 
provide a uniform system, no words of 
repeal are necessary ; 176 Pa. 67. 

The later of two clearly inconsistent and 
repugnant acts must prevail; 104 N. Y. 
218 ; 28 Neb. 618; and is au implied repeal 
of the earlier ; 29 Ch. D. 15 ; but not unless 
their provisions are clearly inconsistent ; 
12 U. S. App. 574 ; and where they can be 
read together without repugnancy, both 
should stand ; 50 L. J. M. C. 6 ; 157 U. S. 
46; and the burden is on the one who 
asserts that there is an implied repeal; 29 
Ch. D. 15. 

An earlier statute is repealed by a sub¬ 
sequent one only in tnose particulars 
wherein it is clearly inconsistent and irrec¬ 
oncilable with the later enactment. The 
leaning of all courts is against repealing 
the positive provisions of former statutes 
by construction, unless there be such a 
manifest And total repugnance between 
the two enactments that they cannot both 
stand. It is not enough that there is a 
discrepancy between different parts of a 
system of legislation on the same general 
subject; there must be a conflict between 
different acts on the same specific subject; 
177 Pa. 112. Where the repealing act is 


unconstitutional and void, it will not 
work a repeal; 26 Ala. 105 ; 3 Gray 476 ; 14 
Mich. 276 ; 1 Wash. 382 : contra, 11 Ind. 489. 

Special legislation is not necessarily re¬ 
pealed by subsequent general legislation 
without words of repeal; 91 N. Y. 231 ; 152 
Pa. 244 ; 140 Ill. 268 ; L. R. 10 A. C. 08. 
To have that effect there must be express 
reference or necessary implication ; 2 J. & 
H. 53; 10 App. Cas. 68. Where a statute 
amends a former statute 41 so as to read as 
follows ” and restates it at length the prior 
act is not repealed and re-enacted but is. 
continued ; 143 Mass. 418; inconsistent 

f jrovisions in the former, omitted in the 
ater. act ore repealed ; 136 N. Y. 347. 

Where there is a general revision of stat¬ 
utes, clearly intended to be complete, it 
repeals prior legislation, though not re¬ 
pugnant and though the revision contains 
no words of repeal ; 62 Ky. 256 ; 12 Mass. 
537. 545 ; 0 Pick. 97 ; 42 Me. 53 ; 121 N. Y. 
234 ; 37 N. H. 205 ; 30 Vt. 344 ; 8 Tex. 62 ; 
14 Ill. 334 ; 6 R. Monr. 146 ; but only 
where the intent to repeal plainly appears ; 
62 Vt. 442. See 9 Ind. 337 ; 10 id. 566. 

There can be no repeal by non-user ; 2 
Term 274. It was otherwise in the civil 
law. and it is said to be otherwise in Scot¬ 
land ; 1 Kent 466. 


A statute purporting to cover an entire 
subject repeals all former statutes on the 
same subject, cither with or without a re¬ 
pealing clause and notwithstanding it may 
omit material provisions of the earlier stat¬ 
utes ; 86 Tenn. 523 ; 85 id. 495 ; 86 Kv, 
170 ; 73 la. 619 : 20 Oreg. 345. 

A statute will not repeal h prior statute 
merely because it repeals some of its pro¬ 
visions and omits others, or adds new 
provisions; the later net operates as a 
repeal only when it plainly appears that 
it wan intended as a substitute for the 


first act,; 127 U. S. 406 ; and a previous 
statute will be held to be modified by a 
subsequent one, if the latter was plainly 
intended to cover the whole subject em¬ 
braced by both, and prescribes the only 
rules in respect to that subject that are 
to govern ; 134 U. S. 206. 

Where a new statute expressly repeals 
the former statute, and the new and the 
repeal of the old are to take effect at the 
same time, a provision in the old statute 
which is emboaied in the new is deemed 
to have continued in force without sus¬ 
pension ; 3 Wise. 667 ; 15 III. 595. But it 
has been held that where the new law 
does not go into effect until a time sub¬ 
sequent to that at which the repeal takes 
effect, such a provision is to be deemed 
repealed meantime; 12 La. Ann. 093. But 
see 1 Pick. 33. 

As to what force should be given to por¬ 
tions of a statute excepted from repeal, 
see Endlich, Interpr. Stat.; 8 Wall. 495; 


)9 U. S. 556. 

A difference in the punctuation of simi- 
r statutes does not in all coses warrant a 
fferent construction, particularly when 
i© printer is responsible for it, and not 
ie legislature; 39 Pac. Rep. (Idaho) 548. 
je 34 Cent. L. J. 253. 

Where an amendment changes the 
iraseology of a former act, it will be 
*e mined that it was the intention to 
a'xe a corresponding change in its mean- 
g; 50 Fed. K 9 p. 749. Where a section 
a statute is amended and. afterwards 
ich section 44 as amended” is repealed, 
is original section, and not the amend- 
snt merely, is repealed ; 80 la. 001. The 
nendment of a statute does not repeal it 
that a subsequent statute, which pro* 
sses to amend the original act, is invalid; 

Neb. 734. See 1 Am. L. Reg. N. s. 566. 
It is a general rule that when a penal 
atute punishes an offence by a certain 
unity, anl a new statute is passed im¬ 
ping a greater or a leaser penalty for the 
me offence, the former statute is repealed 
r implication; 5 Pick. 163; 3 Halst. 48; 
A. K Marsh. 70; see 1 Binn. 601 ; Bacon, 
br. Statute (D); but subsequent statutes 
hioh add accumulative penalties do not 
peal former statutes; 1 Cowp. 297 ; 0 
ad. 141. 

At common law the repeal of a repeal¬ 


ing act revived the former act; 6 Co. 199 ; 
1 Gray 183 ; 7 W. <fc S. 253; 2 Blackf. 32 ; 
54 N. J. L. J. 175 ; and it has been held in 
the supreme court to have this effect, un¬ 
less the language of the repealing statute 
or some general statute provides other¬ 
wise ; 120 U. S. 52; but this rule is now 
altered in England by an act passed in 
1880 and amended in 1889, and *in many 
states this rule has been changed, as in 
Ohio and Louisiana; La. Civ. Coae. art. 23. 
And in some states, as Tennessee and 
Georgia, the substance of an act repealed 
or revived m ist be stated in the caption or 
otherwise, and in others, as Connecticut 
and Arkansas, a repealing or amending art 
must recite the law so amended sufficiently 
to show the effect of the amendment or 
repeal. For a summary of statutes on the 
sunject of repeals, see btinison, Am. Stat. 
L. & 1042-3. 

It has been held that when the repealing 
clause in an unconstitutional statute repeals 
all inconsistent acts, the repealing clause 
is to stand and have effect, notwithstand¬ 
ing the invalidity of the act; 11 Ind. 489. 
But other cases hold that such repealing 
clause is to be understood as designed to 
repeal all conflicting provisions, in order 
that those of the new statute can have 
effect, and that if the statute is invalid, 
nothing can conflict with it, and therefore 
nothing is repealed; 6 Wis. 605; 30 Barb. 
264 ; Cooley, Const. Lim. 186. 

A repealed statute is as if it lmd never 
existed, except as to transactions which are 
past and closed before the repeal; 4 De G. 
& J. 537 ; but the repeal leaves all the civil 
rights of the parties acquired under the 
law unaffected ; 3 La. 337 ; 2 South. 689 ; 
Breese 29; 2 Stew. Ala. 180; 2 Wall. 430. 
An action for penalties cannot be sustained 
when the statute inflicting them has been 
repealed before judgment ; 13 How. 429 ; 
nor an action for the recovery of money 
paid in violation of law, under similar cir¬ 
cumstances ; 5 Blatcii. 229. 

When a penal statute is repealed or so 
modified as to exempt a cla^B from its op¬ 
eration, violations committed before the re¬ 
peal are also exempted, unless specifically 
reserved, or unless there has been some 
private right vested by it ; 2 Dana 890: 4 
Yeates 392 ; 5 Rand. 657 ; 1 Wash. C. C. 
84 ; 2 Va. Cas. 382. 

See, generally, Dwavris ; Wilberforce ; 
Endlich. Statutes ; Patent ; Repugnancy; 
Construction ; Obsolete ; Interpreta¬ 
tion ; Statute ; Revised Statutes. 

REPERTORY. In French Law. A 

word used to donate the inventory or min¬ 
utes which notaries are required to make 
of all contracts which take place before 
them. Dalloz, Diet. 


REPETITION. In Civil Law. The 

act by which a person demands and seeks 
to recover what lie has paid by mistake or 
delivered on a condition which has not 
been performed. Dig. 12. 4. 5. 

The name of an action which lies to re¬ 
cover the payment which has been made 
by mistake when nothing was due. 

Repetition i9 never admitted in relation 
to natural obligations which have been 
voluntarily acquitted, if the debtor had 
capacity to give his consent. 6 Toullier 

In order to entitle the payer to recover 
back money paid by mistake, it must have 
been paid by him to a person to whom he 
did not owe it, for otherwise he cannot re¬ 
cover it back.—the creditor having, in such 
case, the just right to retain the money. 
Revetitio nulla eat ab eo qni mum recepit. 

How far money paid under a mistake of 
law is liable to repetition has been dis¬ 
cussed by civilians ; and opinions on this 
subject are divided. 2 Pothier, Obi., Evans 
ed. 869, 408-437; 1 Story, Eq. PI. § 111, 
note 2. 

In Scotch Law. The act of reading 
over a witness’s deposition, in order that 
he may adhere to it or correct it, at his 
choice. The same as recolement ( q. v .) in 
the French law. 2 Benth. Ev. 239. 
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REPLICATION 


EIPLB4D1B, In Pleading. Mak- 

ing % new series of pleadings. 

Judgment of repleaders differs from a 
judgment non obit ante veredicto in this : 
tital it is allowed by the oourt to do justice 
between the parties where the defect is in 
the form or manner of stating the right, 
and the issue joined is on an immaterial 
point, so that it cannot tell for whom to 
give judgment; 3 Pick. 124; 10 id. 410; 
while judgment non obstante is given only 
where it is clearly apparent to the oourt 
that the party who has succeeded has, upon 
his own showing, qo merits, and cannot 
have br anv tuauner of statement; 1 
Chitty, PI. 56$. See 19 Ark. 104. 

it may be ordered by the oourt for the 
purpose of obtaining a better issue, if it 
will effect substantial justice where issue 
has been reached on an immaterial point; 

3 B. & P. 333; 2 Johns. 388 ; 3 Hen. A M. 
118, 1S L ; Gould, PI. 473 ; as a plea of pay¬ 
ment on a given day to an action on a bond 
conditioned to pay bn or before that day ; 

9 Stra. 934. It is not to be allowed till 
after trial for n defect which is aided by 
verdict; 3 Satind. 319 b ; Bao. Abr. Pleas. 

If granted or denied where it should not 
be, it is error ; 3 Salk. 579. See 9 Ala. N. s. 
198. 

The judgment is general, and the parties 
must bigin at the first fault which occa¬ 
sioned the immaterial issue; 1 Ld. Raym. 
169; entirely anew, if the declaration is 
imperfect; 1 Chitty, PI. 568; that the ac¬ 
tion must be dismissed in such case; 1 
Wash. Va. 135 ; with the replication, if 
that be faulty and the bar be good ; 3 Keb. 
664; 1 Wash. Va. 155. No costs are allowed 
to either side ; 6 Term 131; 3 B. A P. 376. 

It cannot be awarded after a default at 
nisi pryus; 1 Chitty, PI. 568; nor where the 
court can give judgment on the whole 
record ; Willes 533 ; nor after demurrer ; 

2 Mass. 61; unless, perhaps, where the bar 
and replication are Dad ; Cro. Eliz. 318: 7 
Me. 303; nor after writ of error, without 
the consent of the parties; 3 Salk. 306; 
nor at any time in favor of the person who 
m.ide the first fault; 1 Ld. Raym. 170 ; 1 
Hempst. 268; 1 Humphr. 85; 6 Blackf. 
375 ; see 3 Hen. A M. 388 ; nor after judg¬ 
ment; 1 Tyl. Vt. 146. The same end is 
secured in many of the states by statutes 
allowing amendments. See, geoerallv, 
Tidd, Pr. 813, 814; Com. Dig. Pleader (R 
18) ; Bac. Abr. Pleas (M). 

REP LE GLARE (Lat.). To replevy ; to 
redeem a thing detained or taken by an¬ 
other, by putting in legal sureties. 

RE PLE GLARE DE AVERHS 

(Lat.). A fcrit brought by one whose cattle 
are impounded or distrained, upon security 
given to the sheriff to pursue or answer 
the action at law. 7 Hen. VIII. c. 4; 
Fitzh. N. B. 68; New Book of Entries, 
Replevin; Dy. 173 ; Reg. Orig. 81. 

REPLE GLARE FACIAS (Lat.). 
A writ of reptevin, which issued out of 
chancery, commanding the sheriff to de¬ 
liver the distress to the owner, and after¬ 
wards to do justice in regard to the mat¬ 
ter in his own county court. It was abol¬ 
ished by statute of Marlbridge ( q . t>.), 
which provided a shorter process. 8 
9haraw. Bla. Com. 147* ; Andr. Steph. PL 
92. 

REPLEVIN. In Practice. A form 
of action which lies to regain the posses¬ 
sion of personal chattels which have been 
taken from the plaintiff unlawfully. 

The action originally lav for the purpose 
of recovering chattels taken as a distress, 
but has acquired a much more extended 
use. In England and most of the states of 
the United Buttes it extends to all cases of 
illegal taking, and in some of the states it 
may be brought wherever a person wishes 
to recover specific goods to which he 
alleges title. See infra. 

A general use of this remedy Bee ms to 
date from the latter part of the 18th cen¬ 
tury, referring to the fact that at that 
period the remedy known as veiitum no- 
vaium ( q. v.) was falling into desuetude. 


It is said that at that time, “ under the 
name of Rsplei/uire, or Replevin, an actioh 
wan being developed which was proving 
itself to be oonvenient action for the settle¬ 
ment of disputes between landlord and 
tenant; but it aeenis to have owed its 
vigor, its rapidity, and therefore its con¬ 
venience, to the supposition that a serious 
offenoe had been committed against the 
king ” 8 Poll. A Maitl. 676. 

By virtue of the writ, the sheriff proceeds 
at once to take possession of the property 
therein described and transfer it to the 
plaintiff, upon his giving pledges which 
are satisfactory to the sheriff to prove his 
title, or return the chattels taken if he fail 
so to do. It is said to have laid formerly 
in the detinuit, which is the only form 
now found at common law, and also in the 
tletinet , where the defendant retained pos¬ 
session, and the sheriff proceeded to take 
possession and deliver the property to the 
plaintiff after the trial and proof of title ; 
Bull. N. P. 52; Chitty, PI. 145; 3 Bla. 
Com. 146 ; Dm net ; Detinuit. 

It differs from detimte in this : that it 
requires an unlawful taking as the founda¬ 
tion of the action ; and from all other per¬ 
sonal actions in that it is brought to recover 
the possession of the specific property 
claimed to have been unlawfully taken. 

The action lies to recover personal prop¬ 
erty ; 19 Pa. 71 ; including parish records; 
11 Pick. 492; trees after thev had been cut 
down ; 2 Barb. 613 ; 9 Mo. 259; 18 Ill. 102 ; 
records of a corporation : 5 Ind. 165 ; arti¬ 
cles which can be specifically distinguished 
from all other chattels of the same kind by 
indicia or ear-marks; 18111.286; including 
money tied up in a bag and taken in that 
state ; 2 Mod. 61 ; a promissory note; 155 
Moss. 339; trees cut into boards ; 30 Me. 
870; 13 Ill. 192; a house which is being 
moved from the land on which it was built; 
84 Me. 133 ; see 81 Wis. 341; 03 Mich. 40 ; 
but does not lie for injuries to things an¬ 
nexed to the realty ; 4 Term 504 ; 2 M’Gord 
329 ; 17 Johns. 116; 10 B. Monr. 72 ; nor to 
recover such things, if dissevered and re¬ 
moved as part of the same act; 8 S. A R. 
509 ; 6 Me. 427 ; 8 Cow. 220; nor for writ¬ 
ings concerning the realty ; 1 Brownl. 168. 

Replevin lies in Massachusetts wherever 
detinue does, e. g. for deeds which attend 
the inheritance; Holmes, Com. L. 352. 

A general property with the right to 
immediate possession gives the plaintiff 
sufficient title to maintain it; 3 Wend. 
230; 15 Pick. 63; 9 Gill A J. 220 ; 2 Ark. 
315; 4 Blackf. 304; 8 Dana 263 ; 27 Miss. 
103; 2 Swan 359; 60 Vt. 624; as do a special 
property and actual possession ; 2 Watts 
110; 2 Ark. 815; 4 Blackf. 804 ; 10 Mo. 
277 ; 9 Humphr. 739 ; 3 Ohio St. 62; an.l 
the bare possession of property, though 
wrongfully obtained, is sufficient title to 
maintain it against a mere stranger; 51 
Minn. 294. * 

A joint owner of personal property can 
maintain replevin in his own name to 
recover it, against one whose right is not 
superior to his ; 60 Vt. 718. 

it will not lie for the defendants an¬ 
other action to recover goods belonging to 
him and taken on attachment: 5 Co. 99 ; 
20 Johns. 470 ; 2 N. H. 412 ; 2 B. Monr. 18 ; 
8 Md. 54; nor, generally, for good9 prop¬ 
erly in the custody of the law ; 2 N. A 
M’C. 456; 3 Md. 54; 7 Watts 173; 4 Ark. 
525 ; 8 Ired. 887; 16 How. 622; 3 Mich. 
163; Hempst. 10; 3 Wise. 02 ; 1 Sneed 390 ; 
72 Hun 633 ; but this rule does not prevent 
a third person, whose goods have been im¬ 
properly attached in such suit, from bring¬ 
ing this action ; 4 Pick. 167; 14 Johns. 
84 ; 6 Ha 1st. 870 ; 2 Blackf. 172; 7 Ohio 
183; 19 Me. 255 ; 9 GUI A J. 220 ; 24 Vt. 
871. 

As to the rights of co-tenants to bring 
this action as against each other, see 1 Harr. 
A G. 80S: 12 Conn. 331 ; 15 Piok. 71 ; 36 
Neb. 631: as against strangers, see 4 Mjui 
515; 13 Wend. 131; 15 Me. 245 ; 2 N. J. L. 
653; 27 N. H. 330 ; 6 Ind. 414. 

The action lies, in England and most of 
the United States, wherever there has been 
an illegal taking ; 18 E. L A E. 280 ; 7 
Johns. 140; 6 Miss. 288 ; 8 8. A R. 562; 


1 Mas. 819; 11 M'l. 28; 2 Blackf. 415; 1 
Const. 401 ; 8 N. H. 80; 6 Halat 870; 1 Ill. 
180; 1 Mo. 845 ; 8 T. B. Monr. 421 ; 6 Ark. 
18; 4 Harr. Del. 827 ; and in some states 
wherever a person olaime title to upeoiflo 
chattels in another's possessions; 2 Harr. 

A J. 439 ; 4 Me. 806 ; 1 Pa. 288 ; 4 HaiT. N. 
J. 160; 4 Mo. 93; 0 Blackf. 244: Hempst. 
10 ; 4 R. I. 539 ; 121 Mass. 107 ; 54 Me. 447 ; 
48 Miss. 357 ; while in others it in restricted 
to a few cases of illegal seizure ; 9 Conn. 
140; 8 Rand. 448 ; 16 Miss. 270 ; 4 Mich. 295. 
The object of the action is to reoover pos¬ 
session ; and it will not lie where the prop¬ 
erty has been restored. And when brought 
in the detinet the destruction of the Arti¬ 
cles by the defendant is no answer to the 
action ; 3 Bla. Com. 147. 

The declaration must describe the plsoe 
of taking. Great accuracy was formerly 
reauired .n tills respect ; 2 Wins. Bnunq. 
74 o ; 10 Johus. 53 ; but now a statement 
of the county in which it occurred is B&id 
to be sufficient; 1 P. A. Bro. 60. 

The chattels must be accurately de¬ 
scribed in the writ ; 6 Halst. 179 ; 1 Harr. 
A G. 253 ; 4 Blackf. 70; 1 Mich. 92. 

The plea of non ceryit puts in issue the 
taking, and not the plaintiff’s title ; 6 Ired. 
38; 25 Me. 464 ; 8 N. Y. 506; 2 Fla. 42; 13 
111. 878 ; and the pleas, not guilty ; 9 Mo. 
256 ; cepit in alio loco , ana property in 
another, are also of frequent occurrence. 

An avowry, cognizance, or justification 
is often used in defence. See those titles. 

The judgment, when the action is in the 
detinuit. if for the plaintiff, confirms his 
title, and is also for damages assessed by 
the jury for the injurious taking and de¬ 
tention ; 1 W. A 8. 518; 20 Wend. 172 ; 15 
Me. 20 ; 1 Ark. 557 ; 5 Ired. 102. In ac¬ 
tions of replevin the measure of damages 
is the real value of the chattel at the time 
the tortious possession of the defendant 
began, with damages for its unlawful 
detention : 54 N. J. L. 597. 

Tiie defendant in replevin is not con¬ 
cluded by the value of the property named 
in the bond of the writ, when lie bringB&n 
action on the bond, and is not estopped 
from showing such value to be greater than 
there stated ; 125 U. S. 426. 

See Judoment ; Morris, RepL ; 6 E. A B. 
842 ; 2 Poll. A Maitl. 3. 

REPLEVY. To re-deliver goods which 
have been distrained to the original posses¬ 
sor of them, on his giving pledges in an 
action of replevin. It signifies also the 
bailing or liberating a man from prison, on 
his finding bail to answer. See Replevin. 

REPLIANT. One who makes a repli¬ 
cation. 

REPLICATION (Lat. replicare , to 
fold back). 

The plaintiff's answer to the defendant's 
plea or answer. 

In Equity. The plaintiff's avoidance 
or denial of the answer or defence. Story, 
Eq. PL § 877. 

A general replication is a general denial 
of the truth of the defendant’s plea or an¬ 
swer, and of the sufficiency of the matter 
alleged in it to bar the plaintiff’s suit, and 
an assertion of the truth and sufficiency of 
the bill. Cooper, Eq. PL 329.880. Such a 
replication is always sufficient to put in is¬ 
sue every material allegation of an answer 
or .amended answer, uqless the rules of 
pleading imperatively require an amend¬ 
ment of the bill; 108 U. S. 1. 

A special replication was one which in¬ 
troduced new matter to Avoid the defend¬ 
ant's answer. It might be followed try re¬ 
joinder, surrejoinder, and rebutter. Spe¬ 
cial replications have been superseded by 
the practice of amending buls; 1 How. 
Intr. 55 ; 17 Pet. App. 68. A replication 
must be made use or where the plaintiff 
intends to introduce evidence, and a sub¬ 
poena to the defendant to rejoin must be 
added, unless lie will appear gratia ; Story, 
Eq. PI. 6 879. 

A replication may be filed nuncjrro tunc 
after witnesses have been examined under 
leave of court; Story, Eq. PI. § 881 ; Mitf. 
Eq . PL by Jeremy 838. If a replication is 
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taken to a plea and issue be found thereon, 
the bill will not be dismissed, provided the 
facts contained in the plea are proved; 24 
U. 8. App. 542. 

In the federal oourts, after an answer is 
filed on any rule day, complainant has 
until the seoond rule day thereafter to file 
a general replication; 85 Fed. Rep. 506 (in 
the 8th Circuit). 

In Admiralty. No replication to the 
answer to a libel is now allowed; the libel¬ 
lant, under Adm. Rule 51, is considered as 
denying new facts set up in the answer. 

At Law. The plaintiff's reply to the de¬ 
fendant's plea. It contains a statement of 
matter, consistent with the declaration, 
which avoids the effect of the defendant's 
plea or constitutes a joinder in issue there¬ 
on. * Sae An dr. Steph. PI. 151. 

It is, in general, governed by the plea, 
whether dilatory or in bar, and most fre¬ 
quently denies it. When the plea con¬ 
cludes to the country, the plaintiff must 
generally reply bv a similiter. SeeSlMlLi- 
ter ; Hempst. 67. When it concludes 
with a verification, the plaintiff may either 
conclude the defendant oy matter of estop¬ 
pel, deny the truth of the plea in whole or 
in part, confess and avoid the plea, or new 
assign the cause of action in case of au 
evasive plea. Its character varies with the 
form of action and the facts of the case. 
See 1 Chitty, PI. 519. 

As to the form of the replication : 

The title contains the name of the court, 
and the term of which it is pleaded, and in 
the margin the names of the plaintiff and 
defendant. 2 Chitty, Pl. 641. 

The commencement is that part which 
immediately follows the title, and contains 
a general denial of the effect of the de¬ 
fendant’s plea. When the plea is to the 
jurisdiction, it contains a statement that 
the writ ought not to be quashed, or that 
the court Ought not to be ousted of their 
jurisdiction. Rastell, Entr. 101. When 
misnomer is pleaded, no suoh allegation is 
required ; 1 B. & P. 61. 

When matter in estoppel is replied, it is, 
in general, in the words “and the said 
plaintiff saith that the said defendant." 

When the replication denies or confesses 
and avoids the plea, it contains a precludi 
non, which see. 

The body should contain— 

Matter of estoppel , which should be set 
forth in the replication if it does not ap¬ 
pear from the previous pleadings: as, if 
the matter has been tried upon a particular 
issue in trespass and found by the jury ; 8 
East 846; 4 Mass. 448 ; 4 Dana 78 ; denial 
of the truth of the plea, either of the whole 
plea, which may be by a denial of the fact 
or facts constituting a single point in ex¬ 
press words; 12 Barb. 573 ; 86 N. H. 282 ; 
28 Vt. 279 ; 1 Humphr. 624; or by the gen¬ 
eral replication and injuria, etc., accord¬ 
ing to the form of action ; 8 Co. 67 ; IB. 
& P. 79 ; 13 Ill. 80 ; 19 Vt. 329 ; or of a part 
of the plea, which may be of any material 
fact; 20 Johns. 406; 18 T. B. Monr. 288; 
and of such only ; 20 N. H. 323 ; 37 E. L. & 
E. 479; 9 Gill 310 ; 8 Pet. 31 ; or of matter 
of right resulting from facts; 1 Saund. 
23 a, n. 5 ; 10 Ark. 147 ; see 2 la. 120 ; and 
see Traverse ; a confession and avoid¬ 
ance ; 23 N. H. 585 ; 2 Denio 97 ; 10 Mass. 
226; see Confession and Avoidance; a 
new assignment, which see. 

The conclusion should be to the country 
when the replication denies the whole of 
the defendant’s plea containing matter of 
fact; 2 McLean 92 ; 7 Pick. 117 ; 1 Johns. 
516 ; as well where the plea is to the juris¬ 
diction ; 1 Chitty, Pl. 385 ; as in bar; 1 
Chitty, PL 554; but with a verification 
when new matter is introduced ; 1 Saund. 
103, n.; 17 Pick. 87 ; 1 Brev. 11 ; 11 Johns. 
56. See 5 Ind. 264. The conclusions in 
particular cases are stated in 1 Chitty, Pl. 
615; Com. Dig. Pleader (F 5). See 1 
Saund. 103, n.; 1 JohnB. 510 ; Archb. Civ. 
PL 258; 19 Viner, Abr. 29; Bac. Abr. 
Trespass (I 4). 

As to the qualities of a replication. It 
must be responsive to the defendant’** plea; 
17 Ark. 865 ; 4 McLean 521; answering all 


which it professes to answer ; 12 Ark. 188; 
8 Ala. N. s. 875; and if bad in part, is bad 
altogether ; 1 Saund. 888 ; 7 Cra. 166; 82 
Ala. N. 8. 606 ; directly; 10 East 205; see 7 
Blaekf. 481 ; without departing from the 
Allegations of the declaration in any ma¬ 
terial matter ; 2 Watts 806; 4 Munf. 205; 
22 N. H. 303 ; 5 Blaekf. 806 ; 1 Ill. 26 ; see 
Departure ; with certainty ; 6 Fla. 25; 
see Certainty ; and without duplicity ; 4 
III. 428 ; Daveia 280; 14 N. H. 37H ; 20 Vt. 
897 ; 4 Wend. 211; see Duplicity. Al¬ 
though the replication Is a departure from 
the complaint, vet the ‘defendant cannot 
avail himself or such a defect in a court of 
error, where he did not raise the question 
by demurrer or by motion, but went to 
trial upon the Issues as made up; 148 U. 
S. 345. 

An objection that replications were not 
filed to the defendant’s pleas when the 
trial commenced, nor before judgment 
with leave of court, comes too late if made 
after entry of judgment; 144 U. S. 484. 

REPLY. In England in public prose¬ 
cutions for felony or misdemeanor, insti¬ 
tuted by the Crown, the law officers have 
a general right of reply, whether the de¬ 
fendant has introduced evidence or not; 
but prosecuting, counsel in ordinary cases 
have not this right. See 0 Law Mag. & 
Rev., 4 Ser. 102. See Opening and Clos¬ 
ing ; Right to Begin ; Burden op Proof. 

REPORT OP COMMITTEE. That 
communication which the chairman makes 
to the house upon the close of the investi¬ 
gation in which the committee has been 
engaged. 

REPORT OFFICE. Formerly a de¬ 
partment of the English court of ohancery. 

REPORTING, COUNCIL OF 
LAW. In 1865 the Council of Law Re¬ 
porting commenced a series of repprts cov¬ 
ering all the superior courts of England 
which took over the regular reporters. But 
this series is not official, as is sometimes 
thought. “All reports made by gentlemen 
of the Bar and published on their responsi¬ 
bility are equally regular. There is no 
superiority in the reports of the Council of 
Law Reporting. Counsel are as much en¬ 
titled to use the one as the others." (per 
Lord Esher, M. R., 3 T. L. R. 641). Byrne. 

REPORTS. A printed or written col¬ 
lection of accounts or relations of cases 
judicially argued and determined. 

The value and force of adjudicated pre¬ 
cedents, which is, to a grepter or less de¬ 
gree. acknowledged in the jurisprudence 
of all civilized countries, is elsewhere dis¬ 
cussed under the titles herein, judge-made 
law, precedent , and stare decisis. The 
greater weight given to precedent, how¬ 
ever, in England and America, makes the 
subject of law reporting one of the utmost 
interest and importance. The multiplica¬ 
tion of reports lias given rise to muon dis¬ 
cussion on the subject. 

In an able report to the American Bar 
Association, 1808, presented by Edward Q. 
Reasbey, it was suggested that the evils of 
excessive reports would be lessened if the 
court could be induced to write shorter 
opinions, especially when passing upon 
well-settled principles of law, and if the 
dissenting opinions were brief. The com¬ 
mittee thought that dissenting opinions 
should be published. Only the important 
cases should be reported, omitting those 
whioh decide only questions of fact, or re¬ 
affirm settled principles of law, the selec¬ 
tion to be made by the reporter. In pre¬ 
paring the syllabus all dicta should be 
omitted, and also propositions of law made 
by the court which were only arguendo. 
The reporter should state the facts even 
though they are stated by the court; an 
abstract of the arguments should be printed 
only in novel and important cases ; Rep. 
Am. Bar Ass'n, 1898. 


particularly among the early reports, there 
Is a great difference in the value of the re¬ 
ports published by volunteer reporters. 
While some of them are of the highest au¬ 
thority, both'in England and America, 
others are of little or, in many cases, of no 
authority whatever, and it is of the highest 
importance that a lawyer in citing them 
should know the character of the volume 
cited. 

They are often mere note-books of law¬ 
yers or of students, or copies hastily and 
very inaccurately made from genuine 
manuscripts. In some instances one part 
of the book is good, when another is per¬ 
fectly worthless. This is especially true of 
the early Chancery Reports, which were 
generally printed as booksellers’ “ jobs,” 

The failure to give due attention to the 
character of the old reports has led to 
grave judicial errors. Mr. Wallace, in 
“ The Reporters," calls attention to the fact 
that the opinion of Chief Justice Marshall, 
which 44 had the effect of almost totally 
subverting in two states of our Union the 
entire law of charitable uses,'* relied upon 
the^authority, which, twenty-five years 
afterwards^under the critical examination 
of Mr. Binney, was shown to be no author¬ 
ity, and the opinion passed upon it was 
overruled. The necessity of attention to 
the apparent value of the old reports is en¬ 
hanced by the fact that even in books of 
the worst authority, there are occasional 
cases well reported, and different parts of 
the same book are of very different value. 
The moat thorough and satisfactory source 
of information on this subject is 44 The 
Reporters," the author of which made the 
most exhaustive investigations in London, 
and his worl$ received the highest commen¬ 
dation from English judges : 5 C. B. N. 8 . 
854, where the book was characterized “ as 
highly valuable and interesting,” and one 
to which “they could not refrain from 
referring” on a question involving the rep¬ 
utation of one of the early English report¬ 
ers.” 

Although want of space requires the 
omission in this revision of the detailed 
list of reports, a few of the comments upon 
theolder reporters are given here in view 
of the fact that some of the sources 
from which they were drawn are out of 
print. 

Fora history of the “ Law Reports” in 
England, with much information on re¬ 
porting, see Daniel, History of the Origin 
of the Law Reports, 1884. 

See 1 Abbotts National Digest x, for much 
information as to the Federal Reports, 
other than those in supreme court. All 
of the federal cases (except in the Supreme 
Court) have been reprinted in a very val¬ 
uable series, in thirty volumes, under the 
name of “ Federal Cases.” 

See, generally, 1 Kent, 14th ed. 471; 9L. 
Quart. Rev. 179; 1 id. 137; Wambaugh, 
Study of Cases^ewjriin; 2 Jurid. Soc. Pa¬ 
pers 745, 44 The Expediency of Digesting the 
Precedents of the Common Law, and Reg¬ 
ulating the Publication of Reports.” 

For a list of reports, see Soule, Lawyers’ 
Reference Manual, which gives the chron¬ 
ology of all reports. 

Among the English reporters the follow¬ 
ing possess little authority : Nov, Godbolt, 
Owen, Popham. Winch, March. Hutton, 
Ley, Lane, Hetley, Carter, J. Bridgman, 
Keble. Siderfin, Latch, several volumes of 
the 44 Modern” Reports, 8d Salkeld, Gil¬ 
bert's Cases in Law and Equity, the let and 
2d parts of 44 Reports in Chancery,” Chan¬ 
cery Cases. Reports temp. Finch, 44 Gilbert’s 
Reports," 8th Taunton, Peake’s Nisi Prius 

Prof. Wambaugh (Study of Cases) speaks 
of the 41 many cases excellently reported by 
Dyer, Plowden. Coke, Croke, Yelverton, 
Hobart, and Saunders." The first report¬ 
er to make orderly and condensed re¬ 
ports in full harmony with modern ideas 
was Sir James Burrow (1756-1773, K. B.); 
id. 


Prior to the year 1000, there were only 
one or two American Reports. In Eng¬ 
land, however, there were very many, but 
before the period of official reporting, and 


Aleyn (John). K. B., 1646-48. 1 vol. 

Tneee are reports of cases in the time 
of the civil wars of Charles I., and do not 
possess much authority, though contain- 
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iog reports of Rolls'* decisions. 

Ambler (Charles). Cases in the High Court 
of Ch. 1757-83. Second edition by J. E. 
Blunt. S to Is. As originally published 
of Terr little authority, but muoh im¬ 
proved bv Mr. Blunt, whose edition was 
published in 1888. 

Barnard is too (Thomas). High Ct. of Ch., 
1740-41. I vol. Lord Mansfield (3 
Burr. 1148) forbade the citing of this book 
as it would be only misleading the stu¬ 
dents to put them upon reading it. He 
said it was marvellous, however, to 
those who knew the sergeant, and his 
manner of taking notes, that he should 
so often stumble upon what was right; 
but that there was not one case in his 
book which was so throughout. Lord 
Eldon, however, in 1 Bligh, N. R. 588, 
says, “ in that book there are reports of 
very great authority.” 

Barnard is ton (Thomas). K. B., 1726-84. 2 
vols. A book which for many years was 
very little esteemed, the author having 
been reputed a careless fellow who let 
the wags scribble what they liked in his 
note-book while he was asleep. How¬ 
ever, where his accuracy has been tested, 
as it has been of later times, it has come 
out pretty fairly ; and now both the K. B. 
and Ch. reports of Barnardiston are 
reasonably respected. See Wallace, Re¬ 
port. 433. 

Bendloes (Guilelme). All the Courts, 1531- 
1628. 1 vol. Properly cited as New 

Benloe. but sometimes as old Benloe. 

Benloe (Gulielme) A Daliaon (Gulielme). 
C. P. Benloe contains cases from 1532 
to 1579, and Dalison from 1546 to 1574. 

1 vol. of each, bound together. There is 
very great confusion in the citations of 
the reports of Benloe and Dalison. Some 
cases of Benloe's are given at the end of 
Keilway’s Reports and of Ashe’s Tables. 
It is supposed that the title New Benloe 
was given to the volune here given as 
Bendloes to distinguish it from the cases 
in Keilway and Ashe. The volume given 
as Benloe A Dalison consists in reality 
of two separate series of reports, paged 
independently, although bound together, 
and the modes of reference are very 
various, being sometimes to Dalison when 
Benloe is intended, and vice versa. A 
full account is given in Wallace's Report. 
80-85. 93, of these reports, and of the 
various mistakes made in citation. 

Blackstone (William). K. B., C. P., and 
Exch. Chamber, 1746-79. 2 vols. Lord 
Mansfield said (Dougl. 92, n.) : “ We 
must not always rely on the words of re- 

y orts, though under great names. Mr. 

list ice Blackstone’s reports are not very 
accurate,” but of late they have been well 
edited, and are more esteemed. 

Bosanquet OJ. B.) A Puller (C.). New Re¬ 
ports, C. r., Exch. Chamo.. and House 
of Lords, 1804-07. 3 vols. The volumes 
of Boeanquet & Puller are generally cited 
from 1 to 5 in American books. In Eng¬ 
lish books the latter aeries is frequently 
cited as New Reports. 

Brooke (Robert). New Cases. Called also 
Petit Brooke, Little Brooke and Bellewe’s 
Cases, temp. Henry VIII. A selection 
of cases in the K. B.,C. P., and Exch., 
1515-58. These cases were selected out 
of Brooke's Abridgment by Richard 
Bellewe. 

Burrow (James). K. B., 1756-71. 5 vols. 
A full, excellent, and accurate reporter, 
who holds in a legal point of view the 
same relation to Lord Mansfield that in a 
literary and historical one Boswell does 
to Dr. Johnson. 

Cart hew (Thomas). King's Bench, 8 Jac. 
II.-12 Will. III. 1 vol. Lord Thurlow 
said, “ Cart hew and his book were equally 
bad authority,” but Lord Kenyon, in 2 
Term 776, says that Cart hew is in general 
a good reporter. See also Willes 182. 

Cary (George). Ch., 1657-1604. 1 vol. 
Frequently mere transcripts from the 
Registrar's books. 

Cases in B. R. temp. Holt. Cases and Res¬ 


olutions in the Court of K. B.. 1714-29. 
1 vOl. This must not be mistaken for 
41 Reports temp. Holt,” for which see 
“ Holt.” 

Cases In Chancery. Two parts in 1 vol. ; 
with this is usually bound “ Select Cases 
in the High Ct. of Ch.,” which contains 
the oases of the Duke of Norfolk and of 
the Claris of Bath & Montagu ; it is cited 
as 1st, 2d, A 8d “ Chancery Cases/’ 

Oases tempore Hardwicke. K. B. at West¬ 
minster during the time of Hardwicke, 
usually oited as Hardwioke’s Cases, which 
see ; see also Ridgway. 

Cases tempore Talbot. K. B., C. P., and 
Ch., 1734-98. 1 vol. By Alex. Forrester 

to page 217, and from there to the end, 
by Hawkins. A book of highly respect¬ 
able authority, though not a monument 
worthy of Lord Talbot’s transcendent 
virtue. Wallooe, Report. 500. 

Cases tempore William III. King’s Bench, 
1090-1703. 1 vol. See Modem, vol. 12. 
Buller said in Dougl. b8, “ 12th Modern 
is not a book of any authority.” 

Choyce Chancery Cases. 1557-1606. 1 vol. 

A very good little book, so far as it goes. 
See Wallace, Report. 470, where curious 
extracts are given from the volume. Re¬ 
printed, 1870. 

Coke (Edward). King’s Bench, Common 
Pleas, Exchequer; and Chancery, 1572- 
1618. 13 parts or volumes. Lord Coke’s 

reports are very voluminous. They have 
been severely criticised by Sir Edward 
Sugden, Lord Redeedale, and others, and 
Coke charged with “telling untruths” 
in them: hut all the charges made 
against him have been examined by Mr. 
Wallace (Reporters, p. 165), and Lord 
Coke's integrity vindicated from the im¬ 
putations of his countrymen. 

Comberbach (Roger). K. B., 1685-99. It 
is said by Lord Thurlow (1 Bro. C. C. 97) 
to be bad authority, though a few cases 
are better reported than in any other 
place. Its chief use is for comparison 
with other reports of the same cases. 
Wallace, Report. 896. 

Cox (Edward W.), Criminal Cas. in all 
the Cts. in England and Ireland, 1843-81. 
14 vols. These reports, which are edited 
by Mr. Cox, are prepared by a large 
number of reporters. 

Croke (Sir George). Ch., K. B., and C. P., 
1582-1641. 4 vols. The reports in Croke 
are generally short, and, as the books con¬ 
sist of four closely-printed volumes, the 
cases are, of course, very numerous. Oc¬ 
casionally cases are misreported; but 
taken as a whole , Croke has enjoyed from 
early times a high reputation, and even 
now is constantly cited. Wallace, Report. 
196. The Chanoery cases in the time of 
Elizabeth are Sir Harbottle Grimston’s. 
The reports are commonly cited by the 
name of the author and the reigning sov¬ 
ereign ; vol. 1 as Croke Car., vola. 2 A 8 
Croke Eliz., and vol. 4 Croke Jac. 

Davies, or Davis, or Davy (Sir John). K. 
B., C. P., and Exch. in Ireland, 1604-12. 
1 vol, Davies, who was chief-justice of 
Ireland, and died on the night of the day 
on whioh he had been Appointed chief- 
justice of England, was a man of great 
genius and accomplishments. For an 
account of these reports, see Wallace, 
Report. 229. 

Dickens (John). High Ct. of Ch., 1559- 
1790. 2 vols. Mr. Dickens was a very 
attentive and diligent register ; but his 
notes, being ratner loose, are not to 
be considered as of very high authority. 
Lord Redesdalt, 1 Soh. A L. 340 f See, 
also, Sugd. Vend. 146. A few cases, 
where the opinions are printed from 
manuscripts prepared for publication, 
are valuable. Wallace, Report. 476. 

Dyer (Sir James). K. B. and C. P. Exch. 
and Ch., 1518-83, 8- vols. Short notes, 
never intended by Dyer to have been 
published ; always regarded, however, as 
among the best of the old reports. Wal¬ 
lace, Report. 126. 


Ellis (Thomas F.) A Blackburn (Colm). 
Q. B., 1653-58. 8 vols. Among modern 
reports few are more valued for the suc¬ 
cess with whioh extraneous matter is 
stripped off and nothing but the essence 
of the case presented to the reader. 9 
Lond. Law Mag. 889, 



work is a digest, rather than reports, 
and is frequently cited. The flrtf vol¬ 
ume, which is attributed to Pooley, is of 
excellent authority ; the second, much 
leas so. 

Fortesque (John). Select cases in all the 
courts of Westminster Hall, tempore 
Will. 111., Anne, Geo. I., and Geo. 11.; 
also the Opinion of all the Judges of 
England relative to the Grandest Prerog¬ 
atives of the royal family, and some 
observations relating to the Prerogative 
of a Queen-Consort. 1 vol. 

Freeman (Richard). K. B. and C. P., 1670- 
1704. 1 vol. Freeman’s note-book hav¬ 
ing been stolen by a student, and these 
reports published surreptitiously, they 
were for a long time but little esteemed. 
Of late, however, they have been re- 
edited, and enjoy a higher reputation 
than they formerly did. Lord Mansfield 
said, inCowp. 16, “Some of the cases in 
Freeman are very well reported.” Wal¬ 
lace, Report. 890. 

Gilbert (J.). Cases in Law and Eq., 1718— 
15. 1 vol. A posthumous work, con¬ 

taining one or two cases well reported, 
but generally consisting of loose notes 
very badly edited. Wallace, Report. 251. 
Commonly cited as Gilbert’s Cases. 

Hard wicko’e Cases. Court of King’s Bench 
at Westminster, 7th to 10th Geo. II., dur¬ 
ing which time Hardwicke presided in 
that court, to which are addea some cases 
decided by Lee and two Equity cases by 
Hardwicke. 

Hetley (Sir Thomas). C. P., 1627-81. 1 
vol. Not marked by any peculiar skill, 
aoenrany, or information. Dougl. ix. 
Not valued. 2 Jurid. Soc. Papers 577. 

Hobart (Sir Henry). C. P. and Ch., 1-23 
Jac. I. Hobart was a great judge; and 
these reports, which are by himself, have 
always been esteemed. Wallace (Re¬ 
port. p. 168) cites from Judge Jenkins a 
splendid tribute to his character. 

Holt. Reports tempore Holt. K. B., 0. 
P., Exon., and Ch., 1688-1710. 1 vol., by 

Giles Jacob. (Taken from a MS. of 
Thomas Farreeley.) In Rex v. Bishop 
of London, Lee, C. J., said this was a boon 
of no authority. 

Howell (Thomas B.) A (Thomas J.). State 
Trials and Proceedings for High Treason 
and other Crimes and Misdemeanors, 
1168-1820. 88 vols., and Index. 

Vol. 1-21, 1168-1783. T. B. Howell. 

23-33, 1783-1820. T. J. Howell. 
This is an immense collection of cases, 
brought together by hunting through 
every collection in England, and, there¬ 
fore, having very different degrees of 
merit. For a full account of its char¬ 
acter and value, see Wallace’s Report. 64. 

Hutton (Sir Richard). C. P., 1612-88. 1 

vol. This book, says Mr. Wallace, seems 
to belong to that olass of literary pro¬ 
ductions which do not obtain notoriety 
enough to be abused. Wallace, Report. 
346. 

Jenkins (pAvid). Exchequer, 1220-1623. 
1 vol. Eight centuries, or eight hundred 
cases. See an interesting account of 
Jenkins, who was a Welsh judge, by Mr. 
D’laraeli, given in Wallace’s Report. 71. 
The reports of Jenkins were prepared in 
prison, where Jenkins was put for his 
loyalty to Charles 1. and kept for fifteen 
years. The book is of excellent author¬ 
ity. 

Jones (Sir William). K. B. and C. P., 
House of Lords, and Exch. Chamb., 1820- 
41. It is a book of good authority. It is 
sometimes cited as 1st Jones, to distin¬ 
guish it from Sir Thomas Jones, which 
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is tUen correspondingly cited as 2d Jones. 

Keble (Joseph). K. B., 12-20 Car. H. 8 
vols., an inacourate reporter, yet a toler¬ 
able historian of the law ; 8 Wils. 830. 
Not a satisfactory reporter, but a pretty 
good regi^ ler, and more esteemed of late, 
perhaps, than formerly. Wallace, Re¬ 
port. 315. 

Keilwey (Robert). K. B. and C. P. It 
also contains some cases incerti temporis, 
and some temp. Edw. in. The volume, 
having been edited by John Croke, is 
sometimes cited as Croke*s Reports. Bee 
Wallace, Report. 119. 

Leonard (William). K. B., C. P., and 
Exch., 1540-1615. A very good and much- 
esteemed reporter; one of the best, in¬ 
deed, of the old books. See Wallace, 
Report. 142, citing Sugden, Lord Notting¬ 
ham, and Sir George Treby. 

Ley (Sir James). King’s Bench, C. P., Ex., 
and Court of Wards, and Star Chamber, 
1608-29. 1 vol. The book is seldom 

cited. Wallace, Report. 241. It is some¬ 
times cited as Leigh ; id. 244. 

Lofft (Capel). K. B., C. P., and Ch., 1772- 
74. 1 vol. Not a very highly esteemed 

reporter, but the only volume giving an 
account of the great case of the negro 
Somerset. 

Meeson (R.) <fc Webby (W. N.). Exch. and 
Exch. Chamb.. 1838-47. 16 vole. Among 
the most useful and best reported of the 
modern English reports. 

Modern Cases in Law and Equity. See 
Modern Reports, parts 8 & 9 ; in 1 Burr. 
386, it is observed, that it is a miserable, 
bad book, and in 3 Burr. 1326, the court 
said they treated it with the contempt it 
deserved. 

Modern Reports. Select Cases in the K. 
B.. C. P., Ch., and Exch., 1009-1755. 12 

vols. By various hands, and of various 
degrees of excellence ; some are very in¬ 
ferior. See much learning on the subject 
in Wallace, Report. 347-390. See Modern 
Cases in Law and Equity. 

Moore (Edmund F.). Cases in Privy 
Council. New Series, 1882-73. 9 vols. 
Vol. 3. p. 347 to the end. and vols. 4-9 are 
identical word for word with 1-4 Law 
Reports. Privy Council. 

Moore (Francis). K. B., C. P.. Exch., and 
Ch., 1512-1612.. 1 vol. Moore’s Reports 
are printed from a genuine manuscript, 
and are esteemed valuable and accurate. 
Mosely (William). High Court of Ch., 
time of King, 1726-30. 1 vol. Con¬ 

demned by Lord Mansfield, but perhaps 
on insufficient ground. Lord Eldon, a 
better judge of the merits of a Chancery 
Reporter, spoke well of it (19 Ves. 488, 
n.), as did also Mr. Hargrave. Wallace, 
Report. 504. 

New Reports. See Bosanquet & Puller. 

Noy (William). K. B. and C. P., 1559- 
1649. 1 vol. This is an abridgment by 

Serjeant Size, who when a student bor¬ 
rowed Noy’s Reports and abridged them 
for his own use. Vide V entr. 81 ; 2 Keb. 
652; fora full account see Wallace, Re¬ 
port. 154. 

Plowden (Edmund). K. B.. C. P., and 
Exch., 1550-80. 1 vol. Probably the 

most full, finished, and thoroughly ac¬ 
curate of the old reporters ; always highly 
esteemed. For an amusing illustration 
of subtle argumentation, see the case of 
Hales v. Petit, as quoted by Wallace, 
Report. 147, where he shows it to be the 
original of the grave-diggers scene in 
Hamlet. 

Raymond (Lord Robert). K. B. and C. P., 
1694-1734. 8 vole. Some of the earlier 
cases in Lord Raymond, having been 
taken when he was a young man, or cop¬ 
ied from the papers of his different 
young friends, have not l>evn so highly 
esteemed, perhaps, as his other cases, 
which are. generally speaking, liis own. 
As a whole, his reports are highly re¬ 
spected, and often cited, even in this 
clay and country. Wallace. Report. 401. 
Ridgeway (William). K. B. and Ch., at 


the time Lord Hardwicke presided in 
those courts. King’s Bench, 1738, 
Chancery, 1744-45. 

Salkeld (William). K. B., Ch., C. P., and 
Exch., 1 Will. III. to 10 Anne. 8 vols. 
The third volume having been published 
from notes less carefully prepared than 
the first two, is not accounted as of the 
highest authority. 

Saville (Sir John). C. P. and Exch., 1580- 
94. This book, says Wallace (Report. 
197), appears to be in the condition of 
Pope’s “ roost women,” and to have no 
character at all. I have not found a 
word upon it, either of censure or of 
praise. 

Sayer (Joseph). K. B., 1751^56, 1 vol. 

44 An inaccurate reporter.” 1 Sugd. 
Vend. 80. 

Select Chancery Cases. High Court of 
Ch. Containing the great cases of the 
Duke of Norfolk, and of the Eaxls of 
Bath and Montague. (This is part 3 of 
Chancery Cases, and is usually bound 
with parts 1 & 2.) 

Strange (Sir John). Ch., K. B., C. P., and 
Exch. 2 vole. Authoritative, though 
too brief in the style of reporting. Mr. 
Nolan, in 1795, published a new Edition, 
which has rendered Strange more valu¬ 
able than he was. Wallace, Report. 420. 

Style (William). K. B.. “ now Upper 
Bench.” 1046-1655. Printed from a gen¬ 
uine manuscript, and esteemed. 

Taunton (William P.). C. P. and other Cts., 
1807-19. 8 vols. The eighth volume of 
Taunton is not very highly esteemed, 
having been made up from his notes and 
not supervised by him. Wallace. Report. 
533, note ; 9 Lond. Law Mag. 339. 

Vaughan (Sir J.). C. P., 1665-74. 1 vol. 

Edited by Edward Vaughan. Contain¬ 
ing some cases from his own perfected 
manuscript, very well reported, but 
some others not fully prepared, and not 
so much esteemed. Vaughan was an 
interesting character, upon whose merits 
the author of The Reporters dwells with 
interest. See page 834. 

Vernon (Thomas). High Ct. of Ch., 1680- 
1719. 2 vols. Vernon was a very emi¬ 
nent chancery lawyer ; but his reports 
were posthumously published from notes 
found in his study after his death. They 
were loose, and on that account unsatis¬ 
factory and inaccurate. A very highly 
improved edition was published in 1801, 
1807, by Mr. Raithby, under the auspices 
of Lord Eldon. The manuscript reports 
of Vernon were the subject of an enter¬ 
taining chancery suit betweeu his widow, 
his heir-at-law, and his residuary legatee. 
No one of the parties, however, suc¬ 
ceeded ; and the case was ended by the 
lord chancellor’s keeping the manuscript 
himself. See Wallace, Report. 493. 

West (Martin, J.). High Court of Ch., 
1786-39. 1 vol. A book published only 
of recent time, though from ancient end 
genuine manuscripts. It is a good work 
so far as it goes, but, unfortunately.* in¬ 
cludes but a short term of Lord Hard- 
wicke’s administration in Chancery. 

Willes (John). C. P., Exch. Chamb., Ch., 
and House of Lords, 1737-58. 1 vol. 

Edited by Charles Durnford. Posthu¬ 
mously published, but quite authorita¬ 
tive and useful. 

Year-Books. Cases in different Courts, 
1307-1537. 11 vols. See Ykar-Books. 

Year-Books of Edward I. K. B-, 1292-1307. 

5 vols. Edited and translated by A. J. 
Horwood. Published by the authority 
of the Lords Commissioners of the Treas¬ 
ury, under the direction of the Master 
of the Rolls. 

Yelverton (Sir Henry). K. B., 1603-13. 

1 vol. Excellent reports of a first-rate 
old-school English lawyer, and admirably 
edited in America by Judge Metcalf. 
See Wallace. Report. 211, where a full 
biographical sketch of the gifted and 
unfortunate reporter is given. 


REPRESENT. To exhibit, to expose 
before the eyes. To represent a thing is 
to produce it publicly. Dig. 10. 4. 2. 3. 

REPRESENTATION. In Insur¬ 
ance. The stating of facts by either of 
the parties to a policy of insurance, to the 
other, whether in writing or orally, ex¬ 
pressly or by plain implication, prelimi¬ 
nary and in reference to making the in¬ 
surance, obviously tending to influence the 
other as to entering into the contract. 12 
Md. 348; 11 Cush. 324 ; 2 N. H. 551 ; 6 
Gray 221. 

A statement incidental to the contract, 
relative to some fact having reference 
thereto, and upon the faith of which the 
contract is made. May, Ins. 190. It may 
be affirmative or promissory. 

The distinction between representation 
and warranty must be carefully observed ; 
the latter is a part of the contract, the for¬ 
mer is but a statement incidental thereto. 
In an action on the policy the. plaintiff 
must show facts sufficient to bring him 
within the terms of the warranty, while 
the burden of proving the untruth fulness 
of representations, if any, is on the defend¬ 
ant. Further, representations need not bo 
literally complied with ; 49 Neb. 811 ; but 
only in material points ; while in cases 
of warranty, the question of materiality 
does not arise ; May, Ins. § 183. All reason¬ 
able doubts as to whether statements in¬ 
serted in or referred to in an insurance 
policy are warranties or representations 
should be resolved in favor of the assured ; 
58 Ark. 528. Representations in writing 
are, ipso facto, material ; 4 H. L. C. 484; 
98 Mass. 381 ; 31 la. 216. Representations 
are material though the fact represented 
may not relate directly to the risk ; 20 N. 
Y. 33. 

Doctrines respecting representation and 
concealment usually have reference to 
those by the assured, upon whose knowl¬ 
edge and statement of facts the insurance 
is usually made ; but the doctrine on the 
subject is equally applied to the under¬ 
writer, so far as facts are known to him ; 
3 Burr. 1905. 

In the absence of fraud, deceit, or mis¬ 
representation, the assured cannot be pro¬ 
tected by claims of ignorance of the con¬ 
tents of the application, since it is his duty 
to inform himself of its contents before 
signing; 45 Mo. App. 426; and it is the 
duty of the assured to communicate all 
material facts, and he cannot urge as an 
excuse for his omission to do so that they 
were actually known to the underwriters, 
unless the knowledge of the latter was as 
full and particular as his own info mation ; 
107 U. S. 485. 

A misrepresentation thongh made unin¬ 
tentionally, or through mistake, makes the 
insurance void, notwithstanding its being 
free from fraud ; 1 Du. 747 ; 18 Eng. L. & 
427. See 87 Ky. 541. 
he material falsity of an oral promis¬ 
sory representation, without fraud, is no 
defence in an action on a policy. If made 
with the intent to deceive, the policy may 
be thereby avoided. Promissory represen¬ 
tations, reduced to writing and made a 
part of the contract, become substantial 
warranties; May, Ins. § 182. See 9 Allen 
540. 

A substantial compliance with a repre¬ 
sentation is sufficient,—the rule being less 
strict than in case of a warranty : 3 Mete. 
Mass. 114: 4 Mas. 439; 81 la. 216 : 34 Md. 
582. See 98 Mass. 881. The validity of the 
policy does not depend on the literal truth 
of the assertion ; 49 Neb. 811. The sub¬ 
stantial truth of the statement is for the 
jury, but not its materiality: May, Ins. 

§ 187. 

Insurance against fire and on life rcst9 
upon the same general conditions of good 
faith as marine insurance ; but in the first 
two classes the contract is usually based 
mainly upon statements by the applicant 
in written replies to numerous inquiries 
expressly referred to in the policy, which 
answers are thus made express warranties 
and must, accordingly, ue strictly true 
whether their being so is or is not material 
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to the risk. The inquiries are intended to 
cover ell material circumstances, subject, 
however, to the prinoinle, applicable to all 
contracts. that fraud by either party will 
exonerate the other from his obligations, 
if he so elects ; 7 Barb. 570: 10 Pick. (W5 ; 

6 tlrav 2SS; 2 Rob. La. 206; 24 Pa. 820; 

S Md. 841 ; 3 Ohio 4.52; 21 Conn. 19; 6 
Humphr. 176 : 6 McLean 824 ; 8 How. 235 ; 

2 M. & W. 5tV>. 36 Fetl. Rep. 118 ; 119 111. 
483; *1 Ala. 470. See 10 L. R. A. 666; 
Concealment; Insurance; Misrepresen¬ 
tation ; Warranty. 

In Scotch La^r. The name of a plea 
or statement presented to a lord-ordinary 
of the court of session, when his judgment 
is brought under review. 

REPRESENTATION OP PER¬ 
SONS. A fiction of the law, the effect of 
which is to put the representative in the 
place, degree, or right of the person repre¬ 
sented. 

The heir represents his ancestor; Bao. 
Abr. Heir and Ancestor (A); the devisee, 
his testator ; the executor, his testator ; the 
administrator, his intestate ; the successor 
in corporations, his predecessor; and, gen¬ 
erally speaking, they are entitled to the 
rights of the persons whom they represent, 
and bound to fulfil the duties and obliga¬ 
tions which were binding upon them in 
those characters. 

Representation was unknown to the Ro¬ 
mans, and was invented bv the commenta¬ 
tors and doctors of the civil law. Toullier, 
Dr. Civ. Fr. liv. 3, t. 1, o. 3, n. 180. See 
Ayliffe. Pand. 397 ; D&lloz, Diet. Succes¬ 
sion, art. 4, § 2. 

REPRESENTATIVE. One who rep¬ 
resents or is in the place of another. 

In the law of decedents’ estates any per¬ 
son who has succeeded to-the rights of the 
decedent, whether by purchase descent, or 
operation of law. 67 N. W. Rep. (Neb.) 
771. 

A representative of a deceased person, 
sometimes called a “ personal representa¬ 
tive.” or “ legal personal representative,” 
is one who is executor or administrator 
of the person described. 6 Madd. 159 : 5 
Yes. 402. See 118 Mass. 200: 189 id. 504. 

A gift in a will to the “ representative ” 
of a person is a gift to his legal personal rep¬ 
resentatives, in the absence of any con¬ 
text in the will showing that the word is to 
have a different meaning; 45 Ch. Div, 
269. 

See Personal Representatives ; Legal. 
Personal Representative. 

In legislation, it signifies one who has 
been elected a member of that branch of 
the legislature called the house of repre¬ 
sentatives. 

The securing of fair apportionment of rep¬ 
resentatives in legislative bodies is one of 
the most serious problems in modern con¬ 
stitutional law, there being no subject as to 
which the legislation is more frequently 
affected by partisan bias. In many of 
the states there has been an effort to con¬ 
trol the matter by constitutional provis¬ 
ions under which it is usually required that 
the districts shall be formed of contiguous 
territory and contain as nearly as possible 
an equal number of inhabitants. These 
are the principal provisions in the consti¬ 
tution of Illinois, in which state it was held 
tliat an apportionment act was valid which 
was a substantial compliance with the con¬ 
stitution. though the rule of compactness 
was only applied to a limited extent; 155 Ill. 
451. The subject has been very carefully 
considered in Indiana. Among the con¬ 
clusions reached there are : that under the 
state constitution requiring a sexennial 
enumeration of the male inhabitants over 
twenty-one years and an apportionment 
at the next legislative session thereafter, 
the legislature, having once mode a valid 
apportionment after an enumeration, is 
prohibited from makings reapportionment 
and from repealing such valid apportion¬ 
ment during the enumeration period ; that 
if the firet apportion inert is invalid, even 
before it has been declared an by the 
courts, a second may be passed ; that the 


question of the validity of such a Inyv is 
nota political one, to be determined only at 
the discretion of the legislature, but thnt 
it Is entirely within the jurisdiction of the 
courts to determine its constitutionality ; 
that where the question of constitution¬ 
ality has been determined by a lower 
court in an action between the citizens, 
and an appeal is dismissed, the subject is 
not res judicata as against the state ; and 
that the state is not estopped from object¬ 
ing to the constitutionality of an appor¬ 
tionment by the fact that a legislature has 
been elected under an unconstitutional 
aot; 144 Ind. 503. 

In New Jersey it was held thnt the con¬ 
stitutionality of such acts is a subject of 
judicial inquiry and not a mere political 
question, but that the courts cannot over¬ 
turn a law passed within constitutional 
limitations on the ground that it is un¬ 
wise, impolitic, unjust, or oppressive, or 
even that it was procured by corporate 
means; 50 N. J. L. 126, where it was held 
that mandamus to compel officers to 
proceed under prior laws in respect to 
elections instead of following nn uncon¬ 
stitutional statute is not premature because 
no demand and refusal has been made or 
the time arrived when it is the duty of the 
officers to act. 

In a Virginia case it was said that the 
laying off and defining of districts under 
a constitutional requirement that they 
should be of contiguous counties, etc., 
compact, and, as nearly as may be, equal in 
population, was an exercise of political and 
discretionary power of the legislature for 
which they are amenable to the people ; 79 
Va. 269; but this, it is remarked. “ was a 
mere declaration of the court without dis¬ 
cussion of the question and without any 
facts reported which show any attempt at 
a gerrymander ” ; 15 L. R. A. 531, note. 

Any clear violation of the constitutional 
provisions will make an apportionment in¬ 
valid ; as, the division of a county or dis¬ 
trict where the constitution forbids it; 81 
Wis. 440; or the allotment of a greater 
number of representatives than the con¬ 
stitution directs: 26 Kan. 734 ; and glar¬ 
ing inequalities either of representation or 
of population in the districts will be con¬ 
sidered a sufficient indication tliat the 
legislature has exceeded its discretion ; 83 
Wis. 90; 93 Mich. 1 ; 2 Idaho 1209; 73 N. 
C. 193 ; 133 Ind. 178 : contra, 135 N. Y. 
473, as to which see 31 Am. Law Reg. 851. 
The opinion by Peckham, J., in the New 
York case takes a radically different view 
of the nature of the power involved in the 
apportionment of a state for represent¬ 
atives from that expressed in the other cases 
cited, particularly those from Indiana and 
New Jersey. He says: “ From the forma¬ 
tion of government under written consti¬ 
tutions in this country the question of the 
basis of representation in the legislative 
branch of tne government lias been one of 
the most important and moit frequently 
debated. It is not true that equality of 
members in representation has been the 
leading idea at all times in regard to re¬ 
publican institutions. .... The power to 
readjust the political divisions of a sov¬ 
ereignty with the view of representation 
of those divisions or of the inhabitants 
thereof, in the legislature, resides, of 
course, in the first instance, with the 
people, who in this country are the source 
of all political power. The essential 
nature of the power itself is not, however, 
altered by that fact. In its nature it is 
political as distinguished from legislative 
or judicial.” 

If the discretion of the legislature is 
fairly exercised, the apportionment will 
be sustained even if not mathematically 
correct; 48Ohio St. 438 ; 11 Kan. 235, per 
Brewer, J. ; 18 Me. 453 ; but there can be 
no legislative discretion to give a county 
of less population than another greater rep¬ 
resentation under a constitution requir¬ 
ing representative districts to contain " as 
nearly as may be ” an equal number of in¬ 
habitants ; 92 Mich. 638. 

These principles have been also applied to 
apportionments made by minor administra¬ 


tive bodies to which the power is granted ; 
149 N. Y. 523. 531 ; 138 ta. 95. In the cose 
last cited a distinction whs made by Peck- 
ham. J., between the legislative power of 
apportionment and that confided to an in¬ 
ferior body. The former, it was said, 
might reasonably be considered a power 
to divide according to the legislative dis¬ 
cretion, ** but in the case of inferior bod¬ 
ies, like boards of supervisors, who liave no 
legislative power excepting what is speci¬ 
fically granted, the power to divide being 
given, the implication would be strong 
that it was only a power to divide equally. 
Nevertheless, as some discretion w as nec¬ 
essarily involved, it must be an honest 
and a fair discretion arising out of the cir¬ 
cumstances of the case and reasonably ef¬ 
fecting the exercise of the power of equal 
division. But it was not to be considered 
** tliat every trifling deviation from equal¬ 
ity of population would justify or warrant 
an Application to a court for redress. . . . 
It must be a grave, palpable, and unrea¬ 
sonable deviation from the standard,” mak¬ 
ing it apparent “ that very great and 
wholly unnecessary inequality has been 
intentionally provided for.” 138 N. Y. 95. 

As to the apportionment of representa¬ 
tives in congress among the states, see 
Apportionment ; and see, generally, Judi¬ 
cial Power; Legislative Power;Legal 
Representatives. 

REPRESENTATIVE D E M O C - 
RACY. A form of government where 
the powers of the sovereignty are delegated 
to a body of men, elected from time to time, 
who exercise them for the benefit of the 
whole nation. 1 Bouvier, Inst. n. 31. 

REPRESENTATIVE PEERS. See 
Peers. 

REPRIEVE (from Fr. reprevdre , to 
take back). In Criminal Practice. The 
withdrawing of a sentence for an interval 
of time, which operates in delay of execu¬ 
tion. 4 Bla. Com. 394. 

It is granted by the favor of the pardon¬ 
ing power, or by the court who tried the 
prisoner. Reprieves are sometimes granted 
ex necessitate legis; for example, when a 
woman is convicted of a capital offence, 
after judgment she may allege pregnancy 
in delay of execution. In order, however, 
to render this plea available, she must be 
quick ivith chila (<?■ v.), the law presuming 
—perhaps wrongly enough—that before 
that period life does not commence in the 
foetus ; Co. 3d Inst. 17 ; 1 Hale, PI. Cr. 368 ; 
2 icf. 413; 4 Bla. Com. 395. See JURY OP 
Women. 

The judge is also bound to grant a re¬ 
prieve when the prisoner becomes insane ; 
4 IlargT. St. Tr. 205, 206; Co. 3d Inst. 4. 

The president, under the constitution, 
Art. II. Si 2, has the power togrant reprieves. 
A reprieve is said to be a withdrawal or 
withholding of punishment fora time after 
conviction and sentence, in the nature of 
a stay of execution. Cooley. Const.. 2d cd. 
104. See Bish. Cr. Proc. 1299. When a 
reprieve is granted in a capital case to a 
day certain, the warden should execute the 
sentence on the day the reprieve expires, 
and the time of execution need not be again 
fixed by the court: 40 N. E. Rep. (N. Y.) 
883. See 29 Ohio St. 457 ; 13 Wend. 159 ; 
Pardon. 

REPRIMAND. The censure which in 
some cases a public officer pronounces 
against an offender. 

This species of punishment is used by 
legislative bodies to punish their members 
or others who have been guilty of some 
impropriety of conduct towards them. The 
reprimand is usually pronounced by the 
speaker. 

REPRISALS. The forcibly taking a 
thing by one nation which belonged to an¬ 
other, in return or satisfaction for an injury 
committed by the latter on the former. 
Vattel, b. 2, c. 18, s. 342 ; 1 Bla. Com. c. 7. 

General reprisals take place by virtue of 
commissions delivered to officers and citi¬ 
zens of the aggrieved state, directing them 
to take the jiersons and property belonging 
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to the offending state wherever found. 

Negative reprisals take place when a 
nation refuses to fulfil a perfect obligation 
which it has contracted, or to permit an¬ 
other state to enjoy a right which it justly 
claims. 

Roaitive reprisals oonsiat in seizing the 
persons and effects belonging to the other 
nation, in order to obtain satisfaction. 

Special reprisals are such as are granted 
in times of peace to particular individuals 
who have suffered an injury from the citi¬ 
zens or subjects of the other nation. 

Reprisals are used between nation and 
nation to do themselves justice, when they 
cannot otherwise obtain it. 

Where an individual is injured by a 
foreign state he must first apply to its 
courts, if possible, and it i9 only when re¬ 
fused redress there that his own govern¬ 
ment can claim to interfere. Similarly 
where the injury is to a state, compensation 
should be demanded before recourse is had 
to reprisal. Risley, Law of War 57. An 
instance of reprisal occurred in December, 
1897, when Germany threatened bombard¬ 
ment at Hayti unless the government with¬ 
in eight hours saluted the German flag and 
made compensation to an injured German 
subject. See Letters of Marque. 

Reprisals are made in two ways^either 
by embargo, in which case the act is that 
of the state, or by letters of marque and 
reprisals, in which case the act is that of 
the citizen, authorized by the government. 
See 2 Brown, Civ. Law 334. Such letters 
are generally granted for a refusal to pay 
debts, for an unwarrantable suspension of 
treaty obligations, denial of evident justice, 
or a refusal to pay indemnity for losses. 
One of the last instances of a letter of re¬ 
prisal was in 1778 when the Kingof France 
gave authority of reprisal to certain people 
whose vessels had been seized by the 
British government for carrying contra¬ 
band of war; Snow, Int. Law 78. Con¬ 
gress has the power to grant letters of 
marque and reprisal. U. S. Const, art. 1, 
s. 8. cl. 11. . , 

The property seized in making reprisals 
is preserved while there is any hope of ob¬ 
taining satisfaction or justice; as soon as 
that hope disappears, it is confiscated, and 
then the reprisal is complete ; Vattel, b. 
■2. c. 18, 8 843. See Boyd’s Wheat. Int. 
Law. See Postliminium. 

REPRISES. The deductions and pay¬ 
ments out of lands, annuities, and the like 
are called reprises, because they are taken 
back ; when we speak of the clear yearly 
value of an estate, we say it is worth so 
much a year ultra reprises, besides all re¬ 
prises. 

In Pennsylvania, lands are not to be sold 
under an execution when the rente can 
pay the debt and interest and costa in seven 
years, beyond all reprises. 

REPROBATION. In Eooleslao- 
tical Law. The propounding exceptions 
either against facts, persons, or things ; as, 
to allege that certain deeds or instruments 
have not been duly and lawfully executed ; 
or that certain persons are suen that they 
are incompetent as witnesses ; or that cer¬ 
tain things ought not, for legal reasons, to 
be admitted. 

REPROBATTTR, ACTION OP. An 

action in Scotch law for the purpose of 
convicting a witness of perjury, ' Bell. 

REPUBLIC. A commonwealth; that 
form of government in which the adminis¬ 
tration of affairs is open to all the citizens, 
In another sense, it signifies the state, in¬ 
dependently of its form of government. 1 
Toullier 28 and n., 202, note. 

REPUBLICAN GOVERNMENT. A 

government in the republican form; a 

f overnment of the people; a government 
y representatives onoien by the people. 
Cooley, Const. 194. It is usually put in op¬ 
position to a monarchical or aristocratic 
government. But it is said to be, strictly 
speaking, by no means inconsistent with 
monarchical forms; Cooley, Const. 194; 
there can be no doubt that in the light of 


the fact that the Revolution was intended 
to throw off monarchical forms, a republi¬ 
can form of government in the constitu¬ 
tion means a government in which the 
people choose, directly or indirectly, the 
executive. 

The fourth section of the fourth article 
of the constitution directs that “the 
United States shall guarantee to every 
state in the Union a republican form of 
government." Mill. Const. U. S. 640. The 
form i f government is to be guaranteedy 
which suppoees a form already established; 
and this is the republican form of govern¬ 
ment the United States have undertaken 
to protect. See Story, Const. § 1807. 

A republican government, once estab¬ 
lished, may be endangered so as to call for 
the action of congress: 1. By the hostile 
action of some foreign power, and taking 
possession of the territory of some state. 
And setting up a government therein not 
established by the people. 2. By the revolu¬ 
tionary action of the people themselves in 
forcibly rising against the constituted au¬ 
thorities and setting the government aside, 
or attempting to do so, for some other. 
In either of the above cases, it will be the 
duty of the federal government to protect 
the people of the state by the employment 
of military force. Cooley, Const., 2d ed. 
202 ; see 7 Wall. 700: 7 How. 1, 8. Even in 
strict accordance with the forms prescribed 
for amending a state constitution, it would 
be possible for the people of the state to 
effect such changes as would deprive it of 
its republican character. It has been sug¬ 
gested that it would then be the duty of 
congress to intervene. In any case there 
could probably be no appeal from the de¬ 
cision of congress. Cooley, Const. 196. See 
Government. 

REPUBLICATION. At act done by 
a testator, from which it can be concluded 
that he intended that an instrument which 
had been revoked by him should operate 
as his will. Schoul. Wills 44t ; or it is the 
re-execution of a will by the testator, with 
a view of giving it full force aud effect. 

The republioation is expreaa when there 
has been an aotual re-execution of it; 1 
Ves. 440 ; 2 Rand. 192 ; 0 Johns. 312; it is 
implied wheu, for example, the testator by 
a codicil executed according to the statute 
of frauds,reoiting that he liad made his will, 
added, “I hereby ratify and confirm my 
said will, except in the alterations after 
mentioned.” 3 Bro. P. C. 85. See 30 Neb. 
149; 16 Ves. Jr. 167. The will might be 
at a distanoe or not in the power of the 
testator, and it may be thus republished ; 
1 Ves. Sen. 437; 1 Ves. 480; 4 Bro. C. C. 2. 

The repuhlication of a will has the effect 
— first, to give itall the force of a will made 
at the time of the republicatiou ; Beach, 
Wills 143; if, for example, a testator by 
his will devise “ all his lands in A.” then 
revokes his will, and afterwards buys other 
lands in A, the republication, made after 
the purchase, will pass all the testator’s 
lands in A ; Cro. Eliz. 403. See IP. Wins. 
275. Second . to set up a will which had 
been revoked. See, generally, Will. Exec.; 
Jarm. Wills; Schoul. Ex ; Schoul. Wills. 

REPUDIATE. To express in a suffi¬ 
cient manner a determination not to ac¬ 
cept a right, when it is offered. 

He who repudiates a right cannot by that act 
transfer It to another. Repudiation diners from 
renunciation In this, that by the former he who 
repudiates simply declares that he will not accept: 


another. Renunciation Is. however, sometimes used 
In the sense of repudiation. See Rshookce ; Bzhcx- 
CU.TIOK ; Wolff, Inst, g 839. 

REPUDIATION. In Civil Law. A 
term used to signify the putting away of 
a wife or a woman betrothed. 

Properly, divorce la used to point out the sepa¬ 
ration of married persons ; repudiation, to denote 
the separation either of married people, or those 
who are only affianced. Divortium est repudium et 
separatto maritorum ; repudtum e$t renunciatio 
e^orualium, vei etiam est divortium. Dig. (SO. 18. 

A determination to have nothing to do 
with any particular thing: as. a repudia¬ 
tion of a legacy is the abandonment of 
such leg&oy, and a renunciation of all 


right to it. 

In Ecclesiastical Law. The refusal 
to accept a benefice which has been con¬ 
ferred upon the party repudiating. 

As to repudiation of a contract before 
the time of performance, see Election of 
Rights and Remedies ; Performance. 

REPUGNANCY (Lat. re, back, 
against, pugnare, to fight). In Contracts. 
A disagreement or inconsistency between 
two or more clauses of the same instru¬ 
ment. In deeds, and other instruments 
inter vivos, the earlier clause prevails, if 
the inconsistency be not so great as to 
avoid the instrument for uncertainty; 2 
Taunt. 109; 15 Sim. 118; 2 C. B. 830; 13 
M. &W. 

In wilts, the latter clause prevails, under 
the same exceptions; Co. Litt. 112 b; 
Plowd. 641; fl Ves. 100; 2 My. & K, 149 ; 
1 Jarm. Wills 411. See, however, 18 Ch. 
Div. 17. 

Repugnancy in a condition Tenders it 
void ; 2 Mod. 285 ; 11 id. 191; 1 Hawks 20; 
7 J. J. March. 192; 6 Ch. Div. 549, And 
see, generally, 8 Pick. 272 ; 4 fd. 54 ; 6 Cow. 
677; Schoul. Wills 498; Beach, Wills 52J. 

In Pleading. An inconsistency or dis¬ 
agreement between the statements of mate¬ 
rial facts in a declaration or other plead¬ 
ing : as, where certain timber was said to 
be for the completion of a house already 
built; 1 Salk. 213. Repugnancy of im¬ 
material facts, or of redundant and un¬ 
necessary matter, if it does not contradict 
material allegations, will not, in general, 
vitiate the pleadings; Co. Litt. 808 b; 10 
East 142; 1 Chitty, PI. 288. See Steph. 
PI. 378; Gould, PI. § 172. 


REPUGNANT. 

conflict with. 


Contrary to; in 


REPUTABLE. Worthy of repute or 
distinction, held in esteem, honorable, 
praiseworthy. 123 Ill. 245. 

REPUTATION (Lat. reputo, to con¬ 
sider). The opinion generally entertained 
in regard to the character or condition of 
a person by those who know him or his 
family. The opinion generally entertained 
by those who may be supposed to be 
acquainted with a fact. 

In general, reputation is evidence to 
prove a man's reputation in society; a 
pedigree; 14 Camp. 410 ; 1 S. A S. 158; cer¬ 
tain prescriptive or customary right a and 
obligations ; matters of public notoriety. 
But as such evidence is in its own nature 
very weak, it must be supported, when it 
relates to the exercise of a right or privi¬ 
lege, by proof of acts of enjoyment or such 
right or privilege within the period of 
living memory ; 1 Maule & 9. 079 ; 5 Term 
82. Afterwards, evidence of reputation 
may be given. The fact must be of a 
public nature ; it must be derived from 
persons likely to know the facts; 9 B. 
Monr. 88 : 4 B. & Aid. 53. Evidence of the 
reputation of a man for truth and veracity 
in the neighborhood of his home is equally 
competent to affect his credibility as a 
witness, whether it is founded upon a die* 
passion ate judgment, or upon warm ad¬ 
miration for nabitual truthfulness or 
natural indignation at habitual falsehood, 
and whether his neighbors are virtuous or 
immoral in their own lives ; 104 U. 8. 221. 
The facts must be general, and not par¬ 
ticular ; they must be free from suspicion ; 
1 Stark. Ev. 54. An existing reputation is 
a fact to which any one may testify who 
knows it; he knows it because he hears it, 




tion ; 50 Mioh. 643. 

Formerly, and until the middle of this 
century, witnesses in England could testify 
as to their personal knowledge and opinion 
of a defendant's or witness's character. At 
present the question to be asked is whether 
the witness knows the witness’s reputation, 
what it is. and whether, from such knowl¬ 
edge, he would believe him on oath. TayL 
Ev. § 1324. In America, as to the charac¬ 
ter of a defendant, repntation is in most 
states made the exclusive mode of proof ; 

haraoter, reputatior 
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to the sole sou roe of proof. See an interest¬ 
ing article by Prof. John H. Wigmore, in 
ftft Am. U Rev, 718. 

Injuries to a man's reputation by circu¬ 
lating false accounts in rela ti o n thereto are 
remediable by action and by indictment. 
See Label ; Sukdkb ; Character. 


_Character, as distinguished 

from reputation. 8 Disc Rep. (Pa.) 271. 
See Goon Repute 

REPUTED. Accepted by general, 
or public opinion. 

REPUTED OWNER. In Bnglish 
Practice. A bankrupt trader who has in 
his apparent possession goods, which he 
holds with the consent of the true owner, 
is called the reputed owner. The Bank¬ 
ruptcy Aot of see. 15, § 5. provides 
that such goods in his possession at the 
commencement of his bankruptcy pass to 
his trustee ; but things in action, other 
than debts due to him in the course of his 
trade or business, are not deemed goods 
and chattels within the meaning of that 
clause; Whart. Diet. ; 2 Steph. Com. 166. 

By the English Bankruptcy Act of 1883, 
the trustee is entitled to such goods as are. 
at the commencement of the bankruptcy 
(the date of the earliest act of bankruptcy), 
in the possession, order, or disposition of 
the bankrupt, by the consent of the true 
owner, in such a way thAt the former is 
the reputed owner of them ; provided they 
are with the bankrupt in his trade or busi¬ 
ness. The ownership may be rebutted by 
showing a custom in the trade to take 
goods on hire, as in the case of a hotel- 
keeper having hired furniture; 18 Ch. D. 
30: or of pianos ; 18 id. 601; and perhaps 
of furniture in general; 41 L. J. Q. B. 
20; but see, coufra, 23 Oh. D. 261. 

In mechanic’s lien law, where the remedy 
is usuallv in rem, liens are commonly filed 
of record against the “owner or reputed 
owner.” 

REQUEST (Lat. requiro, to ask for). 
Within the provision of the constitution 
of a religious society providing that a 
change therein cannot be granted except 
at the request of two-thirds of the society, 
a vote was held not a request. 81 Pac. 
Rep. (Ore.) 210. 

In Contract*. A notice of a desire on 
the part of the person making it, that the 
other party shall do something in relation 
to a contract. Generally, when a debt is 
payable immediately, no request need be 
made; 10 Mass. 280 ; 8 Day 327 ; 1 Johns. 
Caa 81®. 

In some oases, the necessity of a request 
is implied from the nature or the transac¬ 
tion ; as, where a horse is sold to A, to be 
paid for on delivery, A must show a re¬ 
quest; 6 Term 409; or impossibility on 
the part of the vendor to comply,-if re¬ 
quested; 5 B. & Ad. 712; previous to 
bringing an action; and on a promise to. 
marry ; 2 Dowl. & R. 55. See DEMAND. 
And if the contract in terms provides for 
a request, it must be made ; 1 Johns. Caa. 
327. It should be in writing, and state 
distinctly what is required to be done; 1 
Chitty, Pr. 497. 

In Pleading. Tire statement in the 
plaintiff's declaration that a demand or re¬ 
quest has been made by the plaintiff of the 
defendant to do some act which he was 
bound to perform, and for which the action 
is brought: 

A general request is that stated in the 
form “ althougn often requested so to do ” 
(licet scepe reqtiisitus) , generally added in 
the common breach in the money counts. 
Its omission will not vitiate the declara¬ 
tion ; 1 B. & P. 59; I Johns. Cas. 100. 

A special request is one provided for by 
the contract, expressly or impliedly. 
Such a request must be averred ; 5 Term 
409 ; 8 Camp. 549 : 2 B. A C, 685; and 
proved; 1 Saund. 32, n. 2. It must state 
time and place of making, and by whom 
it was made, that the court may judge of 
its sufficiency ; 1 Stra. 89. See Com. Dig. 
Pleader (C 69, 70); 1 Saund. 88, n.; D*- 

HAND. 


REQUEST NOTES. In English 
AW. Certain notes or requests from per¬ 
sons amenable to the excise laws, to obtain 
a permit for removing any exoisable goods 
or articles from one place to another. 

REQUESTS, COURTS OP . See 

Courts of Requests. Vol. 12 (1896) of 
the publications of the Selden Society con¬ 
tains Select Cases In this court. 

REQUISITION. The act of demand¬ 
ing a thing to be done by virtue of some 
right. See Military Occupation. 

The demand made by the governor of 
one stAte on the governor of another for a 
fugitive, under the provision of the United 
States constitution. See Extradition ; 
Fugitive from Justice. 

REQUISITIONS OP TITLE. Writ¬ 
ten inquiries made by the solicitor of an 
intending purchaser of land, to the ven¬ 
dor’s solicitor, in respect of some apparent 
insufficiency in the abstract of title. Mob. 
AW. 

BE RK FIEFS, Inferior feudatories 
in Scotland. Whart. 

RES (Lat. things). The terms Res, 
Bona, Biens, used oy jurists who have 
written in the Latin and Frenoh lan¬ 
guages, are intended to include movable 
or personal, as well as immovable or real, 
property. 1 Burge, Confl. L. 19. SeeBravs; 
Bona ; Things ; Jus ad Rem. 


▲CCEBSORLA (Lat). An 
accessory thing; that which belongs to a 
principal thing, or is in connection with it. 

BBS ADIEATAX. One of the two 
old remedies of the 12th century for an 
involuntary loss of possession. One might 
either bring the appeals of robbery or 
larceny (called respectively the actio ri 
bonorum raptorum and actio furti ) or one 
might omit the charge of larceny and claim 
the goods as res adiratae , i. e., as his goods 
which have gone from his possession against 
his will. (Bracton f. 150). A person who 
elected this latter remedy might abandon it 
and proceed by appeal of larceny ; but the 
converse course could not be pursued. The 
gist of the old action for res adiratae was the 
fact that the plaintiff had lost his goods, 
that they had come into the hands of the 
defendant, and that the defendant on request 
refused to give them up. 3 Holdaw. Hist. 
E. L. 3rd ed., 320 et stq. 

BBS AD JUDICATA. See Res Judi¬ 
cata. 

BBS COMMUNES (Lat.). In Civil 
Law. Those things which, though a sepa¬ 
rate share of them oan be enjoyed and 
used by every one, cannot be exclusively 
and wholly appropriated ; as, light, air, 
running water. Mackeldey, Civ. Law § 
156; Erskine, Inst. 1. 1. 5. 6. 

RES CON TROVERS A (Lat.). A 
matter controverted. A matter in con¬ 
troversy ; a point in question ; a question for 
determination. 


CORPORAIiES. Corporeal 
things; things which can be touched, or are 
perceptible to the senses. Burrill; Dig. 1. 
8 . 1 . 1 . Called by Cicero, res <puu sunt 
(things which are), as distinguished from 
incorporeal things, which arc understood, or 
mentally perceived. Id .; Cic. Topic. 5. 
See Res Incorporates. 

BBS OESTJB (Lat.). Transaction; 
thing done ; the subject-matter. 

Those oiroumstanoea whioh are the 
automatic and undesigned incidents of a 
particular litigated aot, and which are ad¬ 
missible in evidence when illustrative of 
such act. Whart. Ev. ; 96 Cal. 125. 

Events speaking for themselves through 
the instructive words and acts of partici¬ 
pants, not the words and acta of partici¬ 
pants when narrating the events. 18 Colo. 

When it is neoessary in the course of a 
cause to inquire into the nature of a par¬ 
ticular aot, or the intention of the person 


who did the aot, proof of what the person 
said at the time of doing it is admissible 
evidence as a part of the res gestae, for the 
purpose of showing its true character. On 
an indictment for a rapa, for example, 
what the girl said so reoantly after the 
fact as to exolude the possibility of prac¬ 
tising on her, has been held to be aamis- 
sible evidenoe as a part of the transaction ; 

9 Stark. 241; 1 Phill. Ev.,4th Am. ed. 185. 

Declarations or acts, accompanying the 
fact in controversy and tending to illus¬ 
trate or explain it, as conversations con¬ 
temporaneous with the facts; 112 Mo. 374 ; 
18 Fed. Rep. 156; 148 Pa. 563 ; or the com¬ 
plaints of the injured party, both as to 
bodily suffering and the ciroumstanc?s of 
the occurrence ; 79 Pa. 433 : 95 N. Y. 274 ; 
86 Wis. 518; 24 U. S. App. 364 ; 116 Ind. 
565; 158 U. 8. 371; or the declarations and 
oonduot of third persons at the time *. 107 
Mo. 240 ; 49 Ohio St. 25 ; 63 Tex. 318 ; see 
21 How. St. Tr. 514; are admissible; also 
declarations of a party at the time of tak¬ 
ing possession of personal property as to 
the nature of his possession ; 35 Mo. 533 ; 
statements made by the parties at the 
time of the sale of personal property, when 
suoh statements bear upon the question of 
good faith or other fact in issue ; 19 N. Y. 
464; 86 N. H. 353 ; statements as to the 
conditions of an execution sale; 1 Rawle 
238 ; or of an officer or other persons inter¬ 
ested at the time of levying ou property ; 
id.; 47 Barb. 248 ; of a person at the time 
of making an entry upon land, when they 
explain the character and purpose of mak¬ 
ing such entry; 3 Bla. Com. 174; by a 
bondsman when signing a bond; 139 
Ind. 887; declarations accompanying the 
payment of money, to show the purpose 
or application of suoh payment: 25 Vt. 
806 ; statements of a grantor at the time of 
making a conveyance ; 16 N. H. 108; 88 
Barb. 491; 81 Mo. 62. Declarations of a 
wife showing maltreatment on the part of 
her husband are part of the res gestae in 
an action by him for the alienation of her 
affections ; 64 Vt. 482. Declarations made 
by one offioer of a steamboat while en¬ 
gaged in violently removing a passenger 
from a part of the vessel in which his con¬ 
tract for transportation did not entitle 
him to be, were admitted as part of the 
res gestae; 121 U. 8. 687. 

A mere narrative of a past occurrence 
is inadmissible as part or the res gestae; 
9 Cush. 42; 41 Conn. 56 ; 70 Miss. 874; 
the declaration must so harmonise with 
the fact as to form one transaction ; 198 
N. Y. 85. In a case frequently critoised, 
a statement made immediately after the 
aot and whilst running from the room, 
where her throat had been out, was held 
inadmissible; 14 Cox, Cr. C. 841. Tlte 
length of the interval of time between 
the main facts and the statements cannot 
be important if suffloient time elapsed 
to make the statements, having regard 
to their form and substance, mere 
narrative; 71 Ind. 66; and that only a 
minute elapsed, does not alter the rule; 
05 Misa. 576 ; but see 8 Wall. 897 ; 3 Cush. 
181, where the declarations are considered 
part of tlte res gestae, if there is neither 
time nor motive for misrepresentation or 
invention ; and see 25 Gratt. 921; and if 
they are voluntary and spontaneous and 
made within bo short a time after the 
occurrence aa to preclude the idea of de¬ 
liberate design : 85 Cal. 49; 116 Ind. 566; 
82 Tex. 657 ; 77 Va. 681. In an action for 
personal injury, a physician’s written 
statement concerning the injury made at 
the time and annexed to hia deposition, is 
not admissible as part of the res gestae; 
119 U. S. 99; nor were the declarations of 
an officer of a corporation that a note on 
whioh it had brouglit suit was indorsed to 
it only for the purpose of suing on it, 
where there were no circumstances con¬ 
nected with the declaration which would 
raise an estoppel: 85 Fed. Rep. 044. In 
Georgia, it is provided hy the code that 
declarations accompanying the act or so 
nearly connected therewith in time as to 
be free from all suspicion of device or 
afterthought, are admissible in evidence; 
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not bo explained or varied by parol ; 4-3 Ill. 
Ann. 85V 

The fact that a court is composed of 
aeventl divisions does not prevent the 
judgment of one of the divisions from 
being res judicata; 167 U. S. 871. A 
change in a person holding an office does 
not destroy the effect of a judgment against 
such officer as rt\s jiidremii ; 107 U. 9. S7l. 

A judgment in a civil action i 9 not ad¬ 
missible in a criminal prot*eeding, for the 
reason that the parties " are necessarily 
different, and the objects and results of 
the two proceedings are equally diverse ; ” 

09 Conn. 812 ; 25 id. 185; 77 Ala. 202; 85 
Vt. 457 ; contra, ft! Ind. 857, where, in a 
prosecution for the unlawful removal of a 
fence, a judgment in a civil action between 
the defendant and the prosecuting wit¬ 
ness® was admitted in evidence. But this 
case was criticised in 09 Conn. 213, as 
founded upon an error which was not re¬ 
lieved by the instruction of the court to 
the jury that the evidence was not con¬ 
clusive, but merited serious consideration. 
The Connecticut court cite a former de¬ 
cision of their own to the effect that, 4 ‘ a 
judgment is conclusive or is nothing. If 
not conclusive, there is no rule by which 
courts can measure and determine its 
effect;” 51 Conn. 494. 

Where there is concurrent jurisdiction 
at law and in equity, a decision in one 
court is res judicata as to the other ; 1 
Johns. Ch. 91; 18 Johns. 534 ; 5 Mass. 207 ; 
70 N. Y. 11. Where there is jurisdiction 
both of the cause and the parties a judg¬ 
ment of a court of general jurisdiction is 
conclusive, even though erroneous, until it 
is reversed upon appeal or vacated ; 7 Co. 
78; 1 Pet. 340 ; 9 Cow. 227 ; 8 Binn. 410; 

6 Pick. 435 ; 4 Johns, Ch. 400; IOC N Y. 
004 ; 81 Va. 077 ; 82 Ga. 108. See 7 L. R. A. 
577 ; 11 id. 153. 308. 

A decree on a bill by a stockholder for the 
benefit of himself and all other stockholders 
who come in, to enjoin the consummation 
of an agreement by the corporation, is con¬ 
clusive in a subsequent suit by another 
stockholder for the same purpose and in¬ 
volving the same question, in the absence 
of fraud or collusion ; 50 N. J. Gq. 650. cit¬ 
ing 15 R. I. 75; 23 Am. Rep. 44 ; 6 Mete. 
540 ; 00 Vt. 1 ; 11 Fed. Rep. 97 ; 123 III. 122 . 

The doctrine of res judicata applies even 
though the amount in controversy in the 
former suit was so small that the party was 
not entitled to a review in an appellate 
court; 152 U. S. 252. 

What might be an extension of the 
doctrine of res judicata, though not tech¬ 
nically within toe definition of the subject, 
is the rule that obtains *mong the oircuit 
courts of the United States by which a de¬ 
cision in one circuit court is followed in 
the other upon like facts although between 
different parties. This practice is more 
common in patent litigation. It can liard- 
ly be sustained on principle. It is a con¬ 
venient rule whioh saves litigation and 
tends towards unity of decision among the 
federal courts other than the supreme 
court; 67 Fed. Rep. 928. Thus, a circuit 
court should follow the decision of another 
circuit court upholding a patent, except 
when new evldenoe of invalidity is intro¬ 
duced, and in such case, coniine its investi¬ 
gation to the new evidence ; 53 Fed. Rep. 
791; on a motion for a preliminary injunc¬ 
tion even greater effect is given to the 
prior adjudication ; the new evldenoe must 
be so conclusive as to lead the court to be* 
liana that, if introduced before, it must 
have changed the result ; 75 id. 609. This 
is usually spoken of as a rule of comity. 
While the circuit court should follow the 
decision in another circuit, the circuit court 
of appeals will re-examine the whole cane 
anew and not follow the earlier adjudica¬ 
tion in the aircraft court; 58 id. 792. 

As analogous to this subject the follow 
hf may be oiled; The decision of the su¬ 
preme court upon questions of fact In a suit 
determining the validity of a patent, did 
not operate strictly as rts judicata or as a 
technical estoppel in a subsequent suit in 
circuit court, upon the same patent 
different parties, but operated 


the 
between 


merely upon the conscience of the inferior 
tribunal, and therefore in applying the con¬ 
clusions of the superior court the circuit 
court should first inquire what facts are 
proven in the pending case by independent 
evidence, and, second, examine the opin¬ 
ions of the superior court and the line of 
reasoning ana conclusion which they ex¬ 
hibited, and from these or otherwise, but 
not by formal evidence, become satisfied 
whether or not the proofs of which the 
latter court took cognisance were substan¬ 
tially the same as those in the case at bar ; 
55 Fed. Rep. 510. 

See, generally, Wells, Res Judicata, etc.; 
Herman, Estoppel and Res Adjudicata ; 
Chand, Res Judicata; Van Fleet, Former 
Adjudication ; Duchess of Kingston’s Case, 
ana notes, 8 Sm. L. Cas., Oth Am. ed. 2008 ; 
Judgment; Former Judgment; Autre¬ 
fois Acquit; Law of the Case. 

RES MANCIPI. In Homan Law. 

Those ' things which might be sold and 
alienated, or of which the property might 
be transferred from one person to another. 

The division of things into res mancipi 
and res nec mancipi was one of ancient 
origin, and it coutinucd to a late period in 
theempire. Res mancipi (Ulp. Frag, xix.) 
are /media in italieo solo , both rustic and 
urban ; also, jura rusticorum preediorum 
or Servit ufe®, as via.tfer, aquceauctu*; also 
slaves, and four-footed animals, as oxen, 
horees, etc., owe collo dorsove doviantur . 
Smith, Diet. Ur. & Rom. Antiq. To this 
list may be added children of Roman par¬ 
ents, who were, according to the old law', 
re® mancipi. The distinction between re- 
mancipi and nec mancipi was abolished by 
Justinian in his Code. Id. ; Cooper, Inst. 
442. 

RES NOVA (Lat.). Something new ; 
something not before decided. 

BESNULLlUS (Lat.). A thing which 
has no owner. A thing which has been 
abandoned by its owner is as much res mil - 
Hus as if it had never belonged to any one. 

The first possessor of such a thing be¬ 
comes the owner; res vullius fit primi 
occupant is. Bowy. Com. 97. 

RES PBBJTT DOMINO (Lat. the 
thing is lost to the owner). A phrase used 
to express that when a thing is lost or de¬ 
stroyed it is lost to the person who was 
tye owner of it at the time. For ex¬ 
ample, an article is sold; if the seller 
has perfected the title of the buyer so that 
it is his, and it be destroyed, it is the buy¬ 
er's loss; but if, on the contrary, the title 
lias not vested in the buyer, then the loss 
falls on the seller. See S ale , 

RES PRIVATE (Lat.). In Civil 
Law. Things the property of one or more 
individuals. Mack eld ey, Civ. Law § 157. 

BBS PUBLIC.® (Lat.). In Civil 
Law. Things the property of the state. 
Mackeldey, Civ. Law & 157 ; Erskine, Inst. 
3. 1. 5. 0. 

BBS REUGIOS® (Lat.). In Civil 
Law. Things pertaining to religion. 
Pisces where the dead were buried. 
Thevenot Dessaules, Diet, du Dig. Chose. 

BBS 8AOR® (Lat.). In Civil Law. 
Those things whioh. had been publicly con¬ 
secrated. 

RB3 8ANCT® (Lat.). In Civil Law. 
Those things which were especially pro¬ 
tected against injury of man. 

BBS UNIVBBSTTATIS (Lat.). In 
Civil Law. Those things whioh belonged 
to cities or municipal corporations. They 
belonged so far to the public that they 
could not be appropriated to private use; 
each as public squares, market-houses, 
streets, and the like. Inst. 3 . 1 . 0. 

BBS ALB. A second sale made of an 
artiole; av, for example, when A, having 
soli a horse to B, ana the latter, not hav¬ 
ing paid for him, and refusing to take him 
away, when by his o on tract he was bound 
to do so. again sells the horse to C. The 
effect of a resale is, iu this case, that B 


would be liable to A for the difference of 
the price between the sale and resale; 4 
Binglt. 722 ; 4 Mann. A G. 898; Blackb. 
6 - 1 I 04 463. See Sauk. 

BE3C BIT, BBOJS1T. The admission 
or receiving of a third person to plead his 
right in a onu*e formerly commenced be¬ 
tween two other persons; as, when an ac¬ 
tion is brought against a tenant for life or 
years, or any other particular tenant, and 
ne makes default, in such case the rever¬ 
sioner may move that he may be receive J 
to defend his right and to plead with the 
demandant. Jacob, Law Diet. ; Cowel. 

The admittance of a plea when the con¬ 
troversy is b 3 twean the same two persons. 
Co. Litt. 192. 

RESCISSION OF CONTRACTS. 

The abrogation or annulling of contracts. 

It may take place bv mutual consent; 
Ans. Contr. 258 ; and this consent may be 
inferred from acts ; 4 Mann. & G, 898 ; 1 
Pick. 57 ; 5 Me. 277 ; 1.56 Pa. 270. It may 
take place as the act of one party, in con¬ 
sequence of a failure to perform bv the 
others : 2 C. B. 905 ; 4 Wend. 285 : 2 Pa. 
454 ; 28 N. H. 561 ; 9 La. Ann. 81 : 03 Hun 
439 ; 70 Ga. 8 ; not bo, ordinarily, where 
the failure is but partial ; 4 Ad. <E E. 599 
1 M. <fc W, 231 ; on account of fraud , even 
though partially executed ; 5 Cush. 120 ; 
15 Ohio 200 ; 23 N. H. 519 ; 129 U. S. 80. 
See 25 Alb. L. J. 09. Misrepresentations not 
a part of the same transaction are no 
cause for rescinding the contract ; 83 Va, 
504. 

A contract CAnnot, in general, be re¬ 
scinded by one party unless Doth parties can 
be placed in the same situation and can 
stand upon the same terms as existed when 
the contract was made ; 2 Y. & J. 278 ; 4 
Mann, dt G. 903 : 1 M. & W. 281: 3 Me. 30 ; 
1 Denio 89 ; 22 Pick. 283 ; 4 Blackf. 515 ; 2 
Watts 433 ; 10 Ohio 142 ; 3 Vt. 442 ; 1 N. 
H. 17 ; 73 la. 749 ; 39 Kan. 105 ; 73 Tex. 
019. It must be done at the time specified, 
if there be such a time : otherwise, within 
a reasonable time ; 2 Camp. 530 ; 14 Me. 
57 ; 22 Pick. 540 ; in case of fraud, upon its 
discovery ; 1 Den. 09; 5 M. & W. 83 ; 141 
U. 8 . 429 ; 45 N. J. Eo. 186 ; 37 Fed. Rep. 
418 ; 89 Kan. 105. The right may be 
waived by mere lapse of time ; 3 Story 012 ; 
8ee0 Cl. & F. 234 ; or other circumstances ; 
9 B. & C. 59 ; 4 Den. 554 ; 4 Maes. 502; 
Baldw. 331. 

In case of a conditional sale or exchange 
the party desiring to rescind must return 
or tender a retui n of all the property re¬ 
ceived by him under the terms of the Bale 
or exchange, and within a reasonable time ; 
1 Marvel Del. 156. In that case it was held 
that the question as to what is a reasonable 
time is a question for the court under the 
circumstances of each case ; id. ; in another 
case, however, it is said that the question 
whether the defendants delayed for an un¬ 
reasonable time in asserting a right to re¬ 
scind is for the jury ; 8 C. C. App. 600. 

If a party means to rescind a contract 
because of the failure of the other party to 
perform he should give a clear notice of his 
intention to do so, unless the con tract itself 
dispenses with such notice, or unlees notice 
becomes unnecessary by reason of the 
oonduct of the parties ; 187 U. B. 78. 

The equity for the rescission and can¬ 
cellation of agreements, securities, deeds, 
and other instruments arises when a trans¬ 
action is vitiated by illegality or fraud, or 
by reason of its having been carried on in 
ignorance or mistake of facts material to 
its operation ; Bisp. Eq. 31; 128 U. S. 815. 
The jurisdiction of the court of equity is 
exercised upon the principle of qx pa timet; 
that is, lor fear that suen agreements, se¬ 
curities, deeds, and other instruments may 
be vexatiously or injuriously used apainnt 
the party seeking relief, when the evidence 
to impeach them may be lost,: or that they 
may throw a cloud or suspicion over Ins 
interest or title ; or where be has a defence 
good in equity which cannot be made 
available at law. The cases in which this 
relief will be granted on account of misrep¬ 
resentation and fraud may be divided into 
four classes : first, where there is actual 
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fraud in the party defendant in which the 
party plaintiff has not participated ; 13 
ret. 26 ; secondly, where there ia con¬ 
structive fraud against public policy and the 
party plaintiff has not participated therein ; 
see 4 Munf. 313 ; thirdly, where there is a 
fraud against public policy and the party 
plaintiif has participated therein, but 
public policy would be defeated by allowing 
it to staud; fourthly, where there is a 
constructive fraud by both parties.—that 
is, where both parties are in delicto , but 
notin pari delicto ; see 2 Story, Eq. Jur. $ 
394 ; 3 Jo nos, Eq. 494 ; 2 Mas. 378 ; 25 Ga. 
89; 1 Pat. & II. 307 ; Bfapk. Eq. g 81. The 
court will decree that a deed or other 
solemn instrument shall be delivered up 
and cancelled, not only when it is avoid¬ 
able on account of fraud, but also when it 
is absolutely void, unless its invalidity ap¬ 
pears upon the face of it, so that it may be 
defeated at any time by a defence at 
law ; *2Story, Eq. Jur., 13th ed. §698 ; 6 
Du. 507. To cancel an executed contract 
for alleged false representations, fraud 
must bo made clearly to appear, and it 
must be shown that the complainant has 
been injured and deceived thereby ; 124 
U. S. 173. 


The ignorance or mistake which will 
authorize relief in equity must be an igno¬ 
rance or mistake of material facts ; 1 Htor. 
173 ; 11 Conn. 134 ; 6 Wend. 77 ; 6 Harr. & 
J. 500 ; 10 Leigh 37 ; and the mistake must 
be mutu il; 3 Green, Ch. 103; 2 Susan. 
387 ; 11 Pet. 03 ; 24 Me. 82 ; 10 Vt. 570 ; 6 
Mo. 10; 153 Pa. 134; 89 Ga. 619. If the 
facts are known but the law is mistaken, 
the same rule applies in equity as at law, 
that a mere mistake or ignorance of law, 
where there is no fraud or trust, is imma¬ 
terial : ignorantia legis neminem excusat; 
Adams, Eq., 6th ed. 188. See 99 N, C. 30; 
IGNORANCE ; MISTAKE. 

Instruments may also be rescinded and 
cancelled when they have been obtained 
from persons who were at the time under 
duress or incapacity ; 2 Root 216 ; 8 Ohio 
214 ; 3 Yerg. 537 ; 36 Miss, 685 ; or by per¬ 
sons who stood in a confidential relation 
and took advantage of that relation; 5 
Sneed 533 ; 31 Ala. N. 8. 292 ; 3 Cow. 537 ; 
2 A K. Marsh. 175; 9 Md. 248; 3 Jones, 


Eq. 152, 186; 30 Miss. 869 ; 8 Beav. 437; 
151 Pa. 593 ; 115 Mo. 465 ; 96 Mich 562. 

Gross inadequacy of consideration ; 17 
Vt. 9; 22 Ga. 637 ; 19 How. 808; 82 Va. 
894 ; 119 U. S. 499; fraudulent misrepre¬ 
sentation and concealment; S Pet. w .2t0 ; 2 
Ala. N. s. 251; 10 Yerg. 206 ; 1 A. K. Marsh. 
235 ; 2 Mo. 126 ; 84 Ala, N. R. 596; 6 Wise. 
295 ; 74 la. 161; 85 Ky. 160; llfl Md. 367; 
hardship and unfairness; 17 Vt. 542; 2 
Root 216 ; 2 Green, Ch. 857 ; 2 Harr. & J. 
285 : 3 Yerg. 537 ; 8 Ohio 214 ; 81 Vt. 101 ; 
undue influence; 2 Mas. 878; are among 
the causes for a rescission of contracts in 
equity. 

See, generally 9 L B. A. 607 ; Ejection 
or Rights and ’RmrFrmwi; Performance. 


RSSCIS80HT ACTIONS. In 
Scotch Law. Actions which are brought 
to set aside deeds. Patterson, Comp. 
1058, n. 

Proper improbation fa an action brought 
for declaring writing false or forged. 

Reduction - improbation is an action 
wherebv a person who may be hurt or 
affected by a writing insists upon producing 
or exhibiting it in court, in order to have 
it set aside, or its effects ascertained under 
the certification that the writing, if not pro¬ 
duced, shall be declared false and forged- 

in an action of simple redact ion the certi¬ 
fication is only temporary, declaring the 
writings called for^ null until they be pro¬ 
duced ; bo that they recover their full forco 
after their production. Erskine, b. 4, tit. 
1,& 5, 8. 

BESCOHS. An old term, synonymous 
with rescue, which see. 

RESCRIPT. In Canon Law. A 

term including any form of apostolical let¬ 
ter emanating from the pope. The answer 
of the pope in writing. Diet. Droit Can. 

In Civil Law. The answer of the 


prince, at the request of the parties, re¬ 
specting some matter in dispute between 
them, or to magistrates, in relation to some 
doubtful matter submitted to him. 

The resoript was differently denominated 
according to the character of those who 
sought it. They were called annotations 
or subnotations, when the answer was 
given at the request of private citizens; 
letters or epistles, when he answered the 
consultation of magistrates; pragmatic 
sanctions , when he answered a corpora¬ 
tion, the citizens of a province, or a mu¬ 
nicipality. See Code. 

At Common Law. A counterpart. 

In Massachusetts it is U6ed to denote the 
statement of the decision of the supreme 
judicial court as an appellate tribunal, and 
the accompanying brief statement of the. 
reasons for the decision sent to the oourt 
from which the case was brought. 

RESCRIPTION. In French Law. 

A rescription is a letter by which the 
maker requests some one to pay a certain 
sura of money, or to account for him to a 
third person for it. Pothier, Contr. de 
Change, n. 225. 

According to this definition, bills of ex¬ 
change are a species of rescription. The 
difference appears to be this,—that a bill 
of exchange is given when there has been 
a contract of exchange between the drawer 
and the payee; whereas the rescription is 
sometimes given in payment of a debt, 
and at other times it is lent to the payee. 

RESCUE. In Criminal Law. The 
forcibly and knowingly freeing another 
from arrest or imprisonment. 4 Bla. 
Com. 181. 

A deliverance of a prisoner from lawful 
custody by a third person. 2 Biah. Cr. Law 
§ 1065 : 1 Russ. Cr. § 597. 

Taking and setting at liberty, against 
law, a distress taken for rent, services, or 
damage feasant. Bacon, Abr. Rescous. 

If the rescued prisoner was arrested for 
felony, then the rescuer fa a felon ; if for 
treason, a traitor: 8 P. Wms. 468; Cro. 
Car. 583 ; and if for a trespass, he fa liable 
to a fine as if he had committed the original 
offence ; Hawk. PI. Cr. b. 5, c. 21. See 2 
Gall. 813 ; Ru»a. & R. 432. If the principal 
be acquitted, the rescuer may nevertheless 
be fined for the misdemeanor m the obstruc¬ 
tion and contempt of public justice; 1 
Hale, PI. Cr. 598. See T. U. P. Charlt. 13. 

In order to render the rescuer criminal, 
It is necessary he Bhould have knowledge 
that the person whom he set9 at liberty 
has been apprehended for a criminal of¬ 
fence, if lie is in the custody of a private 
person ; but if he be under the core of a 
public officer, then he is to take notice of 
it at his peril; 1 Hale, PI. Cr. 066. Bee 
further, 1 Stor. 83; 2 Galt 318; 1 Car. A 
M. 299; 1 Ld. Rayra. 85, 589. 

A departure from, an unlawful imprison¬ 
ment or custody is not an escape, within 
the meaning of the law ; and one who, 
w ithout violence, assists a person who is 
confined without authority or process of 
law to depart from his place of confine¬ 
ment, fa not guilty of the crime of assist¬ 
ing a prisoner to escape; 92 C.d. 421; 7 
Conn. 452. See Breach of Prison ; Es¬ 
cape. 

The rescue of cattle and goods distrained 
by pound-breach is a cOmmon-law offence 
and Indictable; 7 C. & P. 233 ; 5 Pick. 
714. 

In Maritime Law. The retaking by a 
party captured of a prize made by tlie 
enemy. There is still another kind of 
rescue which partakes of the nature of a 
recapture: it occurs when the weaker 
party, before he is overpowered, obtains 
relief from the arrival of fresh succors, and 
fa thus preserved from the force of the 
enemy. 1 C. Rob. 224, 271; Hal leak, Int. 
Law cxxxv. 

Rescue differs from recapture. The 
rescuers do not by the rescue become 
owners of the property, as if it had been a 
new prize; but the property is restored to 
the original owners by the right of post¬ 
liminium. 


RB8CUSSOR. The party making a 
rescue is sometimes so called; but moro 
properly he is a rescuer. 

RES EALING WRIT. The second 
sealing of a writ by a master so as to con¬ 
tinue it, or cure it of an irregularity. 
Whart. Diet. 


RESERVATION. That part of a deed 
or instrument which reserves a thing not 
in esse at the time of the grant, but newly 
created. 2 Hilliard, Abr. 359. 

The meaning of a reservation in a con¬ 
tract must he determined in every case by 
the particular facts of the case, such as the 
oliaracter of the conveyance, the nature 
and situation of the property conveyed and 
of the property excepted, and the purpose 
of such exception ; 143 U. S. 596. 

The creation of a right or interest which 
had no prior existence as such in a thing 
or part of a thing granted, by means of a 
clause inserted by the grantor in the in¬ 
strument of conveyance. 

A reservation is distinguished from an 
exception in tliat it is of a new right or in¬ 
terest : thus, a right of way reserved at 
the time of conveying an estate, which 
may have been enjoyed by the grantor as 
owner of the estate, becomes a new right. 
42 Me. 9. An easement may be acquired 
bv the grantor of a deed poll by a clause 
of reservation ; ami the technical distinc¬ 
tion between reservation and exception 
will be disregarded, and the language used 
so construed as to effectuate the intention 
of the parties ; 50 N. J. Eq. 404. 

A reservation may be of a life-estate ; 28 
Vt. 10; 33 N. H. 18; 28 Mo. 878; 3 Md. 
Ch. Dec. 280; of a right of flowage ; 41 
Me. 296 ; right to use water ; 41 fie. 177 ; 9 
N. Y. 423 ; right of way; 25 Conn. 881; 0 
Cush. 254 ; 10 id. 818; 10 B. Monr. M; 5 
Wash. St. 009; a ground rent, in Penn¬ 
sylvania, and of many other rights and In¬ 
terests; 33 N. H. 507 ; 6 B. Monr. 168; 8 
Pa. 817 ; 29 Ohio 568; 107 Maes. 290. 

The publio land laws of the United States 
provide for reservations or “ reserves ” of 
government land for certain public pur¬ 
poses; such as Indian reservations (see 
Indian Territory) ; and those for military 
posts. The jurisdiction of a circuit court 
over crimes committed on military reser¬ 
vations extends to the whole of such reser¬ 
vations, whether used for military purposes 
or not; 146 U, S. 825. See 66 Fed. Rep. 
671. 


The land department of the United 
States has authority to withdraw or re¬ 
serve publio lands from sale, etc., and a 
grant by congress does not operate upon 
lands theretofore reserved for any purpose 
whatever. Lands withdrawn from rale 
by the land department are considered 
as reserved within the terms of this rule: 
84 U. S. App. 66. An act for the sale of 
desert lands does not embrace alternate 
sections reserved to the United States 
along the lines of railroads for the con¬ 
struction of which congress has mads 

C ults of lands; 160 U. S. 186. Bss 
new, Public ; Land Grant. 


RESERVE. The National Bank Act 
directs that all national banks in the 
sixteen largest cities shall at all times 
have on hand, in lawful money of the 
United States, an amount equal to at lee * 
twenty-five per cent of the aggregate 
amount of its notes in circulation and de* 
posits. Fifteen per cent is required of all 
other national banks. When the itefrve 
Halit below the proper limit, the bank must 
not increase its liability, otherwise than by 
discounting or purchasing bills of exchAnn 
payable at sight, nor make any dividend, 
UH the limit is reached. On a failure to 
good the reserve for thirty days after 
notice by the comptroller of the currency, 
the latter may. with the concurrence of 
the secretary of the treasury, appoint a re¬ 
ceiver to wind up the bank* A 8. § 5191. 

in Infonnos Law. Ingeneral it means 
a sum of money, variously computed or 
estimated, which with accretions from in¬ 
terest, fa set aside, reserved, as a fund with 
which to mature or liquidate, either by pay- 
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nunt or reinsurance with other companies, 
future un accrued and contingent claim*, and 
i Liuw accrued, but contingent and indefinite 
hi* to amount or tune of payment.20)1'. 
$£50.£eeRBAEHVE Fvnd TJnaer the statute* 
of many stales insurance companies are 
required to deposit in each state where 
they do business securities approved by 
some state officer, usually an insurance 
commissioner, to an amount specified over 
and above the capital stock of the com¬ 
pany, which is termed the reserve fund. 
§uch statutes usually prescribe rules for 
its investment and also the percentage at 
whioh it shall be accumulated ; Biddle, 

Ins. § 66. They are held not to apply to 
relief associations where the assessments 
are purely voluntary; 11 Ins. L. J. N. Y. 

859: or mutual insurance companies ; 9 
Colo. 73. The securities which compose a 
reserve fund are in the nature of a trust 
fund for the policy holders, and not a 
security for the general creditors ; 43 Ohio 
St. 358'; 78 Mo 594; 12 R. I. 259; and a 
receiver appointed in case of the insolvency 
of a company is not entitled to control it, 
but securities are held in trust for distri¬ 
bution by the trustee ; 56 Conn. 334. After 
the policy holders are satisfied, the securi¬ 
ties, if the property of the company, may 
be applied for the benefit of general cred¬ 
itors ; 12 R. I. 259. 

In many states such fund is required as 
a prerequisite to permission to a foreign 
insurance company to do business in the 
state, and ordinarily the deposits required 
by such laws are for the benefit of domestic 
policy holders; 91 Mo. 177 ; 77 Va. 85 ; 25 
Neb. 834; 17 U. C. Ch. 160. 

Another use of the term is its applica¬ 
tion to a fund sometimes called the safety 
fund and sometimes a reserve fund in poli¬ 
cies issued by companies which provide for 
an assessment to meet the losses. Such 
fund is intended for the protection of liv¬ 
ing members by the use of the income for 
the payment of dues and assessments; 2 
Joyce, In9. § 1287. Where a reserve fund 
and the mortuary And benefit fund were to 
be raised by assessments, the latter being 
for the payment of death olaims only ana 
the former for the exclusive use of mem¬ 
bers. except that it might be used in pay¬ 
ment of death claims when they exceed 
the experience table of mortality, it was 
held, upon dissolution, that the reserve 
fund was to be distributed exclusively 
among the holders of certificates in force, 
and that death claims had no right to share 
in it; 65 N. Y. 867 ; 131 N. Y. 354. See 92 
Hun 592. 

In a policy on the Tontine system (see 
Insurance, subtitle, Tontine), where, in 
addition to the provision for the payment 
of death claims, it was provided that in 
case the policy holder survived the specified 
period and the policy remained iu force, 
there should be a payment in cash or an¬ 
nuity bonds from a fund created by a cer¬ 
tain class of policy holders consisting of 
those effecting insurance on the same plan 
and in the same year, the surplus and profits 
to be eauitably apportioned among surviv¬ 
ors of that class, it was held that the policy 
did not require a separate investment of 
these funds and that the consent of the as¬ 
sured to placing the dividends in a reserve 
fund did not extend its obligations in that 
respect; 101 N. Y. 828. 

Where a policy recited that it was upon 
the “ reserve dividend plan,” and that if 
premiums were paid for ten years the com¬ 
pany would pay to the person designated 
nis equitable proportion of the “ reserve 
dividend fund, it was held that the mean¬ 
ings of the terms employed must be ascer¬ 
tained by recourse to contemporary insur¬ 
ance literature, and as the only reserve 
dividend plan then known was the one 
devised and copyrighted by W.P. Stewart, 
who was engaged as actuary by the de¬ 
fendant and nis plan used by it, the liabil¬ 
ity must be determined by reference 
thereto ; 37 Fed. Rep. 163. 

The term reserve In life insurance is also 
applied to the fund accumulated out of 
premiums after the payment of expenses 
and other charges properly apportioned to 


each policy, and where a life policy pro¬ 
vides that, incase of lapse for non payment 
of premium, the net reserve, lesa indebted¬ 
ness, shall be applied to the pure ha so of ex¬ 
tended insurance, or. if the assured shall so 
elect within three months, to the purchase 
of a paid-up policy, and also that said in¬ 
debtedness may be paid in cash, and the 
entire net reserve so applied, such indebt¬ 
edness must be paid within the three 
months ; 81 Fed. Rep. 935. 

For poinf reserved, see that title. 

&181BVS FUNDS. In the Excise 
Aot of I BOO, and the Income Tax Act 
of 1919. Words include an “unearned 
premium reserve t ” to meet future liabilities 
on policies ; a “liability reserve,” to satisfy 
claims indefinite in amount and as to time 
of payment, but accrued, on liability and 
workmen's compensation policies; and a 
“reserve for loss claims,” accrued on other 
policies ; but. not to include funds required 
by state authority to be maintained to meet 
ordinary running expenses, such as taxes, 
salaries, re-insurance and unpaid brokerage. 
251 U. S. 350. See also Reserve. 

USSET. The receiving or harboring 
an outlawed person. Cowel. 

RESET OF THEF T. In Scotch 
Law. The receiving and keeping stolen 
goods, knowing them to be stolen, with a 
design of feloniously retaining them from 
the real owner. Alison, Cr. Law 328. 

RESETTER. In Scotch Law. A re¬ 
ceiver of stolen goods, knowing them to 
have been stolen. 

RESIANCB. A man’s residence or 
permanent abode. Such a man is called a 
resiant. Kitch. 88. 

RB8IANT ROLLS. Those containing 
the reaiants in a tithing, etc., which were 
called over by the steward on holding 
courts leet. 

RESIDENCE (Lat. resideo). Person¬ 
al presence in a fixed and permanent abode. 
20 Johns. 208: 1 Mete. Mass. 251. 

The abode where one actually lives, not 
tbe legal domicil. 69 Hun 617. 

A residence is different from a domicil, 
although it is a matter of great importance 
in determining the place of domicil. The 
essential distinction let ween residence and 
domicil is that the first involves the intent 
to leave when the purpose for which one 
Has taken up hi9 abode ceases. The other 
has no such intent; the abiding is animo 
manendi. One may seek a place for the 
purposes of pleasure, of business, or of 
health. If his intent be to remain, it be¬ 
comes his domicil; if his intent be to leave 
as soon as his purpose i9 accomplished, it is 
his residence; 53 Fed. Rep. 311. See 13 
Mass. 501 ; 2 Gray 490; 19 Wend. 11 ; 11 
La. 175; 5 Me. 143; 50 Hun, 454 ; 59 L. J. 
67 ; Domicil. But it has been held syn¬ 
onymous with domicil; 15 Go. Ct. Rep. 
Pa. 312. It is an element of domicil. 
8~*e 97 Pa. 74 ; 21 Wall. 350; Dicey, 
Dom. 1. Residence and habitancy are 
usually synonymous; 2 Gray 490 ; 2 Kent 
574, n. Residence indicates permanency 
of occupation, as distinct from lodging, or 
boarding, or temporary occupation, but 
does not include as much as domicil, which 
requires an intention combined with resi¬ 
dence ; 19 Me. 293 ; 2 Kent 576. See 5 
Sandf. 44 ; 18 N. Y. S. 834. In a statute it 
was held not to mean business residence, 
but the fixed home of the party ; 18 Reptr. 
430 (S. C.of Md.). See 15 M, & W, 483 ; 69 
Hun 808. 

Residence has been held to be more re¬ 
stricted than domicil as applied to home¬ 
stead laws; 113 N. C. 421. 

An averment of residence is not equiva¬ 
lent to an allegation of citizenship; 21 U. 
S. App. 45. 

It was held that within the meaning of 
the statute against kidnapping, any place 
where a child has a right to be is its resi¬ 
dence ; 147 Ind. 621. See Kidnapping ; 
Domicil^Pekmanent. 

See, generally, 105 Maas. 93; 117 N. Y. 
158; 24 Q. B. Div. 29; 184 U. S. 851. 


RESIDENT. One who has his resi¬ 
dence In a pLaoe. 

One ia a resident of a place from which 
his departure is indefinite as to time, de¬ 
finite as to purpose; and for this purpose 
he has made the place his temporary home ; 
63 Fed. Rep. 311. See Non-RESIDENT. 

RESIDENT MINISTER. In In¬ 
ternational Law. See Minister. 

RESIDUARY ACCOUNT. In Eng¬ 
lish Practice. The account which every 
executor and administrator, after paying 
the debts and particular legacies of the 
deceased, and oefore paying over the 
rexz'dtcum. must pass before tne Board of 
Inland Revenue. 2 Steph. Com., 11th ed. 
221, n. ; Moz. & W. 

RESIDUARY CLAUSE. The clause 
in a will by which that part of the property 
is disposed of whioh remains after satisfy¬ 
ing previous bequests and devises. 4 Kent 
541*; 2 Will. Exec., 7th Am. ed. *1316. 

RESIDUARY DEVISEE. The per¬ 
son to whom the residue of a testator’s real 
estate is devised after satisfying previous 
devises. 

RESIDUARY ESTATE. What re¬ 
mains of a testator's estate after deducting 
the debts and the bequests and devises. 

RESIDUARY LEGATEE. He to 

whom the residuum of the estate is devised 
or bequeathed by will. Rop. Leg.; Pow¬ 
ell, Mortg. See Legacy. 

RESIDUE. That which remains of 
something after taking away a part of it: 
as. the residue of An estate, which is what 
hiLH not been particularly devised by will. 

What is left; the rest. 63 Hun 852. 
What is left after all liabilities are dis¬ 
charged, and the objects of the testator 
carried into effect. 48 Fed. Rep. 3. 

A will bequeathing the general residue 
of personal property passes to the residu¬ 
ary legatee everything not otherwise effect¬ 
ually disponed of; and it makes no differ¬ 
ence whether a legacy falls into the estate 
by lapse or as void at law, the next of kin 
is equally excluded ; 15 Ves. 416 ; 2 kler. 
892. See 40 Conn. 264. 

Where a residuary legacy lapses, 
there is a pro fanfo intestacy; 82 

Pa. 428. Where the residue is not 
expressly disposed of and it does not 
appear by the will that the executors were 
intended to take it beneficially, they are 
to be deemed trustees for the next of kin ; 
8 Beav. 475; though previous to 1830. it 
was considered in the English courts that 
if the testator had named in his will an 
executor, but no residuary legatee, the ex¬ 
ecutor should retain the residue of tbe 

g jrsonal estate for his own benefit; Schoul. 

x. & Ad. § 494. Under the statutes 2 
Geo. IV. and 1 Wm. IV. c. 40, the execu¬ 
tor is a trustee for the next of kin, unless 
it shall appear from the will that he is to 
take the residue beneficially; L. R. 7 H. 
L. 006; and he is not entitled to it by im¬ 
plication of law ; id. See 12 Eng. Rul. 
Cas. 20 ; Legacy. A legacy to the next of 
kin does not exclude his claim to the 
residue; Amb. 566 ; 12 Vea. 298. 

RESIGNATION (Lat. rengnatio: re, 
back, signo , to sign). See Officer. 

RESIGNATION BOND. In Eccle¬ 
siastical Law. A bond given by an in¬ 
cumbent to resign on a certain contin¬ 
gency. It may be conditioned to resign for 
good aud sufficient reason, and therefore 
lawful, e. g. to resign if he take a second 
benefice, or on request, if a patron pretent 
his son or kinsman when of age to take 
the living, etc. Cro. Jac. 249, 274. But 
equity will generally relieve the incum¬ 
bent ; 1 Rolle, Abr. 443. 

RESIGNEE. One in favor of whom a 
resignation is made. 1 Bell, Com. 125, n, 

RESIST* To oppose by direct, active, 
and gticwi-forcible means. 87 Wis. 261. 

RESISTANCE (Lat. re, back, nisto, to 
stand, to place). Tne opposition of force 
to force. See Arrest ; Assault ; Opfi- 
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cer ; Process; Resist. 

RESISTING. See Resist 

RESOLUTION (Lat. re, again, solvo , 
to loose, to free). A solemn judgment or 
decision of a court. This word is fre¬ 
quently used in this sense in Coke and 
some of the more ancient reporters. 

Ail agreement to a law or other thing 
adopted by a legislature or popular assem¬ 
bly. See Diet, de Jurisp.; Ordinance ; 
Joint Resolution^ Municipal Ohdinance. 

In Civil Law. The aot by which a 
contract which existed and was good is 
rendered null. 

Resolution differs esssentially from re¬ 
scission. The former presupposes the con¬ 
tract to have been valid,ana it (sowing to 
a cause posterior to the agreement that 
the resolution takes place ; while rescission, 
on the contrary, supposes that some vice or 
defect annulled the contract from the be¬ 
ginning. Resolution may be by consent of 
the parties or by the decision of a com¬ 
petent tribunal; rescission must always be 
Dy the judgment of a court; 7 Troplong, 
de la Vente , n. 689 ; 7 Toullier 551. 

RESOLUTIVE CONDITION. In 
Scotoh Law. A condition of which the 
obligation comes to an end on the occur¬ 
rence of the uncertain event. Ersk. Prin. 
8. 1. 3. 

RESOLUTORY CONDITION. One 

which lias for its objects, when accom- 

f dished, the revocation of the principal ob- 
igAtion ; for example. I will sell you my 
crop of cotton if my ship America does not 
arrive in the United States within six 
months; my ship arrives in one month: 
my contract with you is revoked. 1 Bou- 
vier, Inst. n. 764. 

RESOURCES. Money or any property 
that can be converted into supplies, capa¬ 
bilities of producing wealth, or to supply 
necessary wants ; available means or capa¬ 
bilities of any kind. 3 Mont. 386. 

RESPECTIVE, RESPECTIVELY. 

Words of severance. Occurring in a tes¬ 
tamentary gift to more persons than one, 
their effect is to sort out the devisees 
or legatees so that they take as tenants 
in common ; 31 L. J. Ch. 368. In court or 
in chambers respectively , as used in the 
Judicature Act, means either in court or 
in chambers; 53 L. J. Q. B. 428 ; 13 Q. B. 
D. 218. 

RBS PECTU COMPUTE VICECO- 
MITIS HABENDO. A writ for re¬ 
spiting a sheriff's account addressed to 
tne treasurer and barons of the exchequer. 
Reg. Orig. 139. 

RESPIRATION (I*t. re, back, spiro, 
to breathe). Breathing, which .consists of 
the drawing into, inhaling, or, more tech¬ 
nically, inspiring, atmospheric air into 
the lungs, and then forcing out, exporting, 
or, technically, expiring , from the lungs 
the air therein. Ckitty, Med. Jur. 92, 416, 
note n. 

RESPITE. In Civil Law.. An act 
by which a debtor who is unable to satisfy 
his debts at the moment transacts (t. e. 
compromises) with his creditors and ob¬ 
tains from them time or delay for the pay¬ 
ment of the sums which he owes to them. 
La. Code 3051. 

A forced respite takes place when a part 
of the creditors refuse to accept the debtor's 
proposal, and when the latter is obliged to 
compel them, by judicial authority, to 
consent to what the others have deter¬ 
mined in the cases directed by law. 

A voluntary respite takes place when all 
the creditors consent to the proposal of the 
debtor to pay in a limited time the whole 
or a part of his debt. 

A delay, forbearance, or continuation of 
time. 

In Criminal Law. A reprieve. A tem¬ 
porary suspension of the execution of a 
sentence. See 62 Pa. 60. It differs from a 
pardon, which is an absolute suspension. 
Bee Pardon i Reprieve. 


RESPITE OF HOMAGE. To dis¬ 
pense with the performance of homage by 
tenants who held their lands in considera¬ 
tion of performing homage to their lords. 
Cowell. 

RESPONDE BOOK. In Sootoh 
Law. A book of record of the chancel¬ 
lary, in which are entered all non-entry 
and relief duties payable by heirs who take 
precepts from chancery. Stair, Inst. p. 
296, § 28; Erskine, lust. 11. 5. 50. 

RESPONDEAT OUSTER (that he 
answer over). See Abatement; Judg¬ 
ment ; Ouster. 

RESPONDEAT SUPERIOR. A 

C hrase often used to indicate the responsi- 
ilitv of a principal for the acts of his ser¬ 
vant or agent. Master and Servant ; 
Principal ; Agent. 

RESPONDENT. The party who makes 
an answer to a bill or other proceeding in 
chancery. 

In Civil Law. One who answers or is 
security for another ; a fidejussor. Dig. 2. 
8 . 6 . 

RESPONDENTIA. In Maritime 
Law. A loan of money, on maritime in¬ 
terest, on goods laden on board of a ship, 
upon the condition that if the goods be 
wnolly lost in the course of the voyage, by 
any of the perils enumerated in the con¬ 
tract. the lender shall lose his money ; if 
not, that the borrower shall pay him the 
sum borrowed, with the interest agreed 
upon. See Newb. 514. 

The contract is called respondentia be¬ 
cause the money is lent mainly, or most 
frequently, on the personal responsibility 
of the borrower. It differs principally 
from bottomry, which see. in the following 
circumstances: bottomry is a loan on the 
ship ; respondentia is a loan upon the goods, 
1 Pet. 386. The money is to be repaid to 
the lender, with maritime interest, upon 
the arrival of the ship in the one case, and 
of the goods in the other. In most other 
respects the contracts are nearly the same, 
ana are governed by the same principles. 
In the former, the ship and tackle, being 
hypothecated, are liable, as well as the bor¬ 
rower ; in the latter, the lender has, in 
general, it is said, only the personal secur¬ 
ity of the borrower ; Marsh. Ins. 734. 

If any part of the goods arrive safely at 
the end of the voyage, the lender is en¬ 
titled to have the proceeds applied to the 
payment of his debt. If the loan is made 
to the master, and not to the owners of the 
goods, the necessity for the loan and for 
the hypothecation of the cargo must be 
dearly shown, or the owners of the goods, 
and, consequently, the goods themselves, 
will not be bound. The ship and freight 
are always first to be resorted to to raise 
money for the necessity of the ship or the 
prosecution of the voyage; and It seems 
that a bond upon the cargo is considered 
by implication of law a bond upon theship 
and freight also, and that unless the ship 
be liable in law the cargo cannot be. held 
liable ; The Conct&ncia, 4 Notes of Cas. 235, 
512, 677; 10 Jur. 845; 2 W. Rob. 83 ; 14 Jur. 
96. See Master of a Ship. 

If the contract clearly contemplates that 
the goods on which the loan is made are to 
be Bold or exchanged, free from any Lien, 
in the course of the voyage, the lender will 
have no lien on them, but must rely wholly 
upon the personal responsibility or the bor¬ 
rower. It has frequently been said by 
elementary writers, and without qualifica¬ 
tion, that the lender has no lien; 2 Bla. 
Com. 458 ; 3 Kent 354; but the form of 
bond generally in use in this country ex¬ 
pressly hypothecates the goods, and thus, 
even when there is no express hypotheca¬ 
tion* if the goods are still on board at the 
end o t the voyage, it is not doubtful that a 
court of admiralty will direct the arrest of 
the goods and enforce against them the 
maritime lien or privilege conferred by the 
respondentia contract. There is, perliaps, 
no common-law lien, but this maritime 
lien only; but the latter will be enforced 


by the proper admiralty process. See the 
authorities oiled in note to Abb. Shipp., 
13th ed. 152, 154, 175 ; 4 Wash. C. C. ; 
form of respondentia bonds in Conkl. Adm. 
263; 1 Pars. Mar. Law 437, and n. 5 ; Abh. 
Shipp. 435. See Admiralty ; Maritime 
Cause ; Lmf;NArTiCA Pecunia. 

RESPONDERS NON DEBET (Lat. 
ought not to reply). In Pleading. The 
prayer of a plea where the defendant In¬ 
sists that he ought not to answer, as when 
he claims a privilege: for example, as be¬ 
ing a member of congress or a foreign am¬ 
bassador. 1 Chitty, PI. *433. 

RESPONSA PRUDENTUM (Lat ). 
In Roman Law. Opinions given by Ho¬ 
man lawyers. 

Before the time of Augustus, every law¬ 
yer was authorized, dejurq, to answer ques¬ 
tions put to him; and ail such answers, 
responsa prudentum, had equal authority 
— not the force of law, but the opinion of 
a lawyer. Augustus was the first prinoe 
who gave to certain distinguished juris¬ 
consults the particular privilege of an¬ 
swering in his name ; and from that period 
their answers acquired greater authority. 
Adrian determined in a more precise man¬ 
ner the degree of authority which these 
answers should have, by enacting that 
the opinions of such authorized juris¬ 
consults, when unanimously given, should 
have the force of law {hgis vicem) and 
should be followed by the judges, and 
that when they were divided tne judpe 
was allowed to adopt that which to him 
appeared the xrost equitable. The opinions 
of other lawyers held the same place they 
had before: they were considered merely 
oa the opinions of learned men. Mackel-; 
dey. Man. Introd. $ 43; Mackeldey, Hist., 
du Dr. Rom. 40, 49 ; Hugo, Hist, du Dr. 
Rom. § 313; Inst. 1. 2.8; Institutes Ex - 
pliquies t n. 39. 

RESPON8ALIS. In Old Engl lab 
Law. One who appeared for another. 

A person, without restrictions as to char- 1 
actor, permitted by the judge to act for a 
party in his presence. Such a person \\ as 
sometimes allowed by a justice to act on 
the appearance of the defendant, which, 
according to the old writs, was always in 1 
proper person. Lord Coke calls special at¬ 
tention to the difference between a respon- 
salis and an attorney; 2 Co. Inst. 249: 22 
N. Y. 68, per T. W. Dwight, arguendo. 

In Ecclesiastical Law. A proctor. 

RTgfl POIMHI HTTaI’I’y . The obligation 
to answer for an act done and to repair 
any injury it may have caused. 

One person—as, for example, a principal, 
master, or parent—is frequently responsi¬ 
ble, civilly, for the acts or another. 

Penal responsibility is always personal; 
and no one can be punished for the com¬ 
mission of a crime out the person who has 
committed it, or his accomplice. 

RESPONSIBLE. Able to pay the snm 
which may be required of him ; able to dis¬ 
charge an obligation. Webst. Diet.; 26 N. 
H. 577 ; 55 How. Pr. 119. A promise “ to 
be responsible ” for the debt of another is 
merely a guaranty, and uot a suretyship; 

9 Pbila. 499 ; 80 Pa. 209. 

In an act direoting municipal officers to 
award con tracts to the lowest responsible 
bidder, responsible applies not only to pe¬ 
cuniary ability but also to judgment and 
■kill; 164 Pa. 477. See 160 Ill. 655. 


Pa. 477. See 160 II 


A term use d in England and her colonial 
possessions to indicate an obligation to re¬ 
sign, on the part of the ministry, upon the 
declaration of a want of confidence by vote 
of th e legislative branch of the colonial 
government. Mills, Col. Const. 27. 

PEUftBIHBR. The taking of lands in¬ 
to the hands of the crown, where a general 
livery or ous ter le main was formerly 
misused. Whart- 


RE8T. (v). To rely upon, trust to 
the suffic .ency of. Anderson. “To rest a 
case," and for a party "“to rest,” is to adduce 
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what i* thought to be sufficient testimony to 
make out an apparent case id chief, or to 
rvhut l ho adversary's pnma facte caho Id. 

^nV A pause made by gn accountant in 
hu» entries, in order to strike a balance upon 
which to allow mh n si Id. Spoken of as 
annual 8nd neinismmial n'sls ; and made by 
an administrator, ovocutor, guanhan. <»r 
other truaioe Id : 1 Cowp. 560. Also, 
peace, quiet, id. 

RESTAUR, or RKSTOR. The rem¬ 
edy or recourse which assurer* hare against 
each other, according to the date of their 
assurances; or against the master, if the 
Ires arise through his default; also the 
remedy or recourse a person has against 
his guarantor, or other person, who is to 
indemnify him from any damage sus¬ 
tained. WharL 

RESTAURANT. Aa currently un¬ 
derstood, an eating house. 10 Fed. Rep. ft. 
See Inn ; Innkeeper. 

RESTITUTIO IN INTEGRAM 

(Let.). In Civil Law. A restoring 
parties to the condition they were in before 
entering into a contract or agreement, on 
account of fraud, infancy, force, honest 
mistake, etc. Calvinus, Lex. The going 
into a cause anew from the beginning. Id. 

RESTITUTION. Ia Maritime Law. 

The placing back or restoring articles 
which have been lost by jettison; this is 
done, when the remainder of the cargo 
has been saved, at the general charge of 
the owners of the cargo; but when the 
remainder of the goods is afterwards lost, 
there is not any restitution. Stevens, Av. 
pt. 1, c. 1,9. !, art. 1, n. 8. As to restitu¬ 
tion of captured vessels, see RECAPTURE ; 
Desty, Sh. & Adm. § 4-16. 

In Practice. The return of something 
to the owner of it or to the person entitled 
to it. 

After property has been taken into exe¬ 
cution, and the judgment has been re¬ 
versed or set aside, the party against whom 
the execution was sued out shall have res¬ 
titution ; and this is enforced by a writ of 
restitution ; Cro. Jac. 698 ; 13 S. & R. 294. 
When the thing levied upon under an 
execution has not been sola, the thing it¬ 
self shall be restored ; when it has been 
sold, the price for which it is sold is to be 
restored; Bacon, Abr. Execution (Q) ; 1 
Maule & S. 425. 

“ Pending an appeal from an order of 
the common pleas striking off the satisfac¬ 
tion of a judgment, the plaintiff in the 
judgment issued an execution, and the 
terre-tenant of the land was compelled to 
pay to the sheriff a large sum of money to 
prevent a sale of the Land ; the supreme 
court subsequently reversed the order 
Striking off the satisfaction of the judg¬ 
ment ; held , that the terre-tenant was en¬ 
titled to a writ of restitution.” 176 Pa, 170. 
Whether restitution should be made in 
the progress of judicial procedure if the 
interest of the parties defendant are di¬ 
verge, is a question of fact; 33 U. S. App. 
393. 

RESTITUTION OF CONJUGAL 
RIGHTS. In Ecclesiastical Law. A 
compulsory renewal of cohabitation be¬ 
tween a husband and wife who have been 
living separately. Unknown in the United 
States. 

A suit mav be brought in the divorce and 
matrimonial court for this purpose when¬ 
ever either the husband or wife is guilty of 
the injury of subtraction, or lives separate 
from the other without sufficient reason, 
by which the party injured may compel 
the other to return to cohabitation ; 3 Bla. 
Com. 94; 3 Steph. Com. 11 ; but a woman 
cannot take proceedings for the restitution 
of conjugal rights until she has used rea¬ 
sonable means to induce her husband to 
take her back ; 14 P. Di v. 26; and the rule 
requires a written demand for cohabita¬ 
tion, of a conciliatory character; id. A 
wife whose husband had refused to receive 
her because she had left her home on ac¬ 
count of a disagreement with his children 
by a former marriage, was held entitled to 


a decree for the restitution of conjugal 
rights; [1896] P. 176; 1 Add. Eccl. 303 ; 8 
Hogg. 6(9. Formerly a deed of separation 
afforded no bur to tins suit, even though it 
in terms forbade such proceedings. But 
this rule is now changed, and to one sepa¬ 
rated spouse chancery will now grant an 
injunction, to restrain the other from suing 
for restitution of conjugal rights ; Schoul. 
Hus. & Wife § 482. Bee Cruelty. 

RESTITUTION EDICT. An edict is¬ 
sued in 1629, hy Emperor Ferdinand II., 
requiring Protestants to restore to the 
Roman Catholio authorities all ecclesias¬ 
tical property which they had appropriated 
at the peace of Passau in 1552. 

RESTITUTION OF MINORS. In 
Sootoh Law. A minor on attaining ma¬ 
jority may obtain relief against a deed 
previously executed by him. which may be 
held void or voidable, according to cir¬ 
cumstances. This is called restitution of 
minors. Bell. 

RESTITUTION OF STOLEN 
GOODS. At common law there was no 
restitution of goods upon an indictment, 
because it was at the suit of the crown 
only, therefore the party was compelled to 
bring an appeal of robbery in older to 
have his goods again ; but a writ of restitu¬ 
tion was granted by 21 Hen. VIII. c. 11, 
and it became the practice of the crown to 
order, without any writ, immediate resti¬ 
tution of such goods. The Larceny Act, 24 
<& 25 Viet. c. 96, § 100. gives power to the 
court from time to time to issue writs of 
restitution for stolen property or to order 
the restitution thereof in a summary man¬ 
ner upon a conviction of the guilty party 
upon an indictment on behalf of the owner, 
and this notwithstanding the guilty party 
may have sold them for value to an in¬ 
nocent purchaser; but by 30 & 31 Viet, c, 
35, § 9, a sum not exceeding the proceeds 
of such sale out of moneys taken from the 
guilty party on his apprehension may be 
delivered to such innocent purchaser. 
Wliart. Lex. 

RESTITUTION, WRIT OF. A writ 
which lies, after the reversal of a judg¬ 
ment. to restore a party to all that he has 
lost by occasion of the judgment. 2 Tidd, 
Pr. 1186. 

RESTITUTIONS EXTRACTI AJB 
ECCLESIA. A writ which formerly lay 
to restore a man to the church, which he 
had recovered for a sanctuary being sus¬ 
pected of a felony. Reg. Orig. ; Cow el. 

RESTITUTIONE TEMPORA- 
LIUM. A writ addressed to the sheriff 
to restore the temporalities of.a bishopric 
to the bishop elected and confirmed. Fitz. 
N. B. 169. 

RESTRAINING. Narrowing down ; 
making less extensive. For example, a 
restraining statute is one by which the 
common law is narrowed down or made 
less extensive in its operation. Restrain¬ 
ing powers are the limitations or restric¬ 
tions upon the use of a power imposed by 
the donor. Restraining order is an order 
granted on motion or petition, restraining 
the Bank of England or other public com¬ 
pany from allowing any dealing with cer¬ 
tain specified stock or shares. Hunt, Eq. 
pt. iii. c. 3, 9. 2. 

In the United States a restraining order 
is an interlocutory order made by a court 
of equity upon an application for an in¬ 
junction and as part of the motion for a 
preliminary injunction, by which the party 
is restrained pending the hearing of the 
motion. 

RESTRAINT. The effect of restraint 
,in th» law is to be consi Jered mainly with 
respect to trade, marriage, princes, anl 
alienation, all of which are herein sepa¬ 
rately considered. As to restraint upon 
anticipation, se? Married Woman ; and as 
to the execution of deeds or other docu¬ 
ments under restraint, see Duress. 

RESTRAINT ON ALTENATION. 

A provision in a settlement to the special 


use of a married woman without power of 
alienation, which is valid ps an exception 
to the general rule against any restraintnn 
alienation. It is in force only during mar¬ 
riage : Snell. Eq. 200 ; 11 Ch. D. 045. 

A restriction, by way of devise over, 
against all alienation during a limited time 
upon an estate in fee. is void : 141 U. s, 

996. See Perpetuity ; Spendthrift 
Trust ; Married Woman. 

RESTRAINT OF MARRIAGE. 

Conditions attached to gifts or bequests to 
a person who has never been married, in 

g eneral restraint of marriage, are void ; 

hit. Const. 619 ; so is an agreement not 
to marry any one except a particular 
person ; 4 Burr. 2235. The gift or bequest 
is goo i anil the condition fails, but if the 
restraint is p irtial, with a gift over in case 
of marrying a Raman Catholic or a partic¬ 
ular person or without the consent of a 
particular person, the condition is good, 
and so is a condition in restraint of a sec¬ 
ond marriage. See Allen v. Jackson. 1 
Ch. D. 399 ; 1 Q. B. D. 279 ; 16 Ch. D. 18^. 

It is said that a condition iri restraint of 
mvrriagd is valid if it is a con lition pre¬ 
cedent; 2 Dick. 712. In 1 Q. B. D. 279. it 
was held to be the intention of the testator 
not to restrain marriage but to make pro¬ 
vision for the devisee until marriage. See 
Poll. Contr. 307. 

A limitation until marriage is good ; 
Wats. Corap. Ej 1139; being construed as 
a provision until marriage and not a re¬ 
straint on marriage. 

RESTRAINT OF PRINCES AND 
RULERS. A phrase used in the excep¬ 
tions to bills of lading, importing a limita¬ 
tion upon the liability of a ship-owner under 
the contract. 

The words apply only to the ruling power 
of a country and not to pirates or any law¬ 
less power; 4 Term 783; they apply not 
only to hostile acts, but to those com¬ 
mitted by the government of which the 
assured is a subject, as the seizure of a 
vessel for use as a fire-ship ; 2 Ld. Ray rn. 
840 ; or the wrongful seizure of an English 
ship and cargo by a British ship of war ; 2 
E. & E. 160; L. R. 5 Q. B. 599; to a tem¬ 
porary embargo by a friendly government; 
6 Term 413; 3 B, & 3.163 ; 32 L. J. Q. B, 50 ; 
a detention of a neutral vessel in a block¬ 
aded port; 7 L. R. Q. B. 404; or a siege; 
L R. v C. P. 518. A reasonable apprehen¬ 
sion of capture will justify delay under the 
usual exception of restraint of princes, 
etc. ; L. R. 5 P. <J. 801 ; L. R. 8 A. & E. 
4C5 ; 1 Maule & S. 852. 

It does not include a seizure of the cargo 
by an armed mob ; 4 Term 783, n. ; or a re¬ 
mote danger of capture ; 10 East 530 ; nor, 
it st-etns, a restraint sanctioned by munici¬ 
pal law of the ship-owner s country ; 8 
B. & S. 168; nor the process of a court of 
law ; 28 L. T. 251. 

Where goods contraband of war were 
shipped under a bill of lading c< ntainii g 
this exception, it was held that the risk of 
the goods being seized amounted to a re¬ 
straint of princes ; [16C6J 2 O. B. 326, 
Enforced obedience to lawfully pre¬ 
scribed quarantine regulations is a restraint 
of natural liberty of action devised by and 
proceeding from the people, and detention 
at quarantine is fairly included within an 
exception in a charter party which has 
reference to restraint of princes or rulers 
and people ; 3 U. B. App. 147. 

See Charter Party ; Perils of the 
Sea ; Quarantine. 

RESTRAINT OF TRADE. Con¬ 
tracts operating for the rt straint of trade 
are presumptively illegal and void on the 
ground of the policy of the law favoring 
freedom of trade ; but the presumpti< n of 
illegality may be rebutted by the occasion 
and circumstances : 2 Pars. Contr. 870. Bee 
7 C. C. App. 15. Thus in agreements for 
the sale of the good-will of a firm, or the 
formation or dissolution of a partnership, 
provisions operating in restraint of trade 
are frequently inserted. Their validity de¬ 
pends upon whether the restraint is such 
only as to afford a fair protection to the hi- 
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tereste of the party in whose favor it is 
impost ; Leake, Contr. 088 ; 49 N. J. Eq. 
217. Whatever restraint ie larger tlum is 
necessary for the protection of this party 
is void : therefore, the restraint most I e 
limited in regard to spsoe ; 5 M. A W. 862 ; 

L. R. 13 Eq. 69. An agreement reasonable 
in regard to space may be unlimited in 
regard to the duration of time provided 
for; hot where the question is as to whether 
the space is unlimited, the duration of 
the restraint in point of time may become 
an important matter ; Leake, Contr. 684 ; 2 

M. A G. 20. It has been said generally that 
where a covenant in restraint of trade in 
general, that ia, without qualifications, it 
is bad. as being unreasonable and contrary 
to public policy. Where it ia partial, that 
ia, subject to some Qualification either as 
to time or space, tnen the question is 
whether it is reasonable ; and if reason- 
able, it is good in law ; [1892] 3 Ch. 447. 

There are cases where an unlimited re¬ 
straint is justified : e. g. the sale of a secret 
process or manufacture of an article in 
general demand, which it is agreed shall be 
communicated for the exclusive benefit of 
the buyer ; see L. R. 9 Eq. 43 ; 131 U. S. 
88 ; so of the sale of a patent right, the re¬ 
straint may be unlimited while the patent 
continues ; 1 H. A N. 189. 


Some cases have required the presence 
of a sufficient and reasonable consideration 
to support a contract in restraint of trade; 
8 Mass. 223 ; 21 Wend. 138; Bee 8 Ohio St. 
275 ; but in England a legally valid consid¬ 
eration only is required; 6 A. & E. 438. 
See, generally, 1 Sm. L. C. 724 ; 30 Ain. 
Rep. 269. 

The decision in Mitchell v. Reynolds, 1 
P. Wms. 181, may be regarded as the first 
announcement of the rule in relation to 
the invalidity of contracts in restraint of 
trade. 

Mitchell v . Reynolds contains much 
more in the way of legal statement than 
is required for the deoision of the precise 
point involved, which was that a reason¬ 
able restraint agreed to for a good con¬ 
sideration is vabd, and it was afterwards 
remarked by Tindal, C. J., that when it 
was said by Parker, C. J., in Mitchell v. 
Reynolds, that “ ‘ a restraint to carry on a 
trade throughout the kingdom must be 
void ; a restraint to carry it on within a 
particular place is good,' those are only 
example? and not limits of the application 
of the rulo which can only be, ‘ What is 
a reasonable restraint with reference to 
the particular case 1 ” ; 7 Bing. 785. More 
than sixty years after this case the English 
rule is stated in the same terms, and it is 
said that the true test of validity is whether 
the contract is <Sr is not reasonable ; [1894] 
App. vCas. 53->; and a more comprehensive 
statement is that a general covenant in 
restraint of trade, without qualifications, 
is bad, because unreasonable and contrary 
to public policy, but if partial, that is, sub¬ 
ject to some qualification either os to time 
or place, then the question is whether it 
is reasonable, and , if it is, it is legally 
valid; [1892] 3 Ch. 447. In Rousillon v. 
Rousillon, L. R. 14Ch. Div. 351, the exist¬ 
ence of an absolute rule with respect to 
restraint unlimited as to Bpace, wasaenied, 
but that question was left somewhat in 
doubt by tne English court of appeal in 30 
id. 331; S3© also 4 App. Cos. 674 ; so that 
by way of summing up a review of the 
English decisions, it is said the question 
“ whether there is an inflexible rule that 
contracts, the restraint of which extends 
throughout England, are null and void, is 
still a mooted one ”; Patterson, Restr. of 
Trade 16. See, also, [1898] 1 Ch. 630; 
[1898] 1 Ch. 676. In the United States it 
was early held that a covenant not to 
pursue an occupation in the state was in 
total restraint of trade and void ; 21 Wend. 
157 ; 10 Barb. 641; 18 Allen 375 ; 86 Cal. 
812; contra , 31 Mich. 490; 17 R. I. 8; see 
103 N. Y. 473, where it was held that the 
question as to what is a general res¬ 
traint of trade does not depend on state 
lines, and a restraint is not neoessarily 
general which embracee an eutire state. 
The United States supreme court took 


the view that a restraint coextensive 
with the state was not neoessarily void; 
20 Wall. 64, where the subject- was ably 
(discussed by Bradley, J.. and in a later 
case it was said by Fuller,C. J., “The 
question is whether under the particular 
circumstances of the case, the nature of 
the particular oontraot involved in it, the 
contract is or is not unreasonable;" 180 
U. 8.896. In 2 Ohio St. 619, a covenant not 
to manufacture candles in the United 
States was held void, and in 51 Hun 167, a 
similar contract as to space but limited to 
ten years in time, for the manufacture of 
thermometers, was held valid as a reason¬ 
able restriction. An agreement in a con¬ 
tract not to engage in the business of 
manufacturing or dealing in certain arti¬ 
cles of commerce for a period of five years, 
and without any limitation of space, is 
held to be unlawful; 146 Mass. 469; as 
was a contract excluding the obligor from 
engaging in a useful trade everywhere and 
for all time ; 19 Pick. 51; and a contract 
of sale of fire alarm or police telegraph 
machines, with a covenant not to enter 
into competition with the purcliaser for 
ten years without restriction as to place ; 
160 Mass. 60; see 45 Cal. 152 ; but a con¬ 
tract unlimited territorially save by the 
words so far as the law allows, is not void 
as being in conflict with public policy, nor 
as being too uncertain to be capable of 
being enforced ; 47 Ia. 187. 

“ The general rule can then best be 
stated as follows : Contracts in restraint of 
trade are in themselves, if nothing more 
appear to show them reasonable, bad in 
the eye of the law, but if from the peculiar 
circumstances of each case they appear to 
be reasonable and are founded upon a good 
consideration, they are valid?" Patterson, 
Restr. of Trade 5, and cases cited; 68 Pa- 
173. 

Contracts in general restraint of trade 
are void-unless natural and not unreason¬ 
able for the protection of the parties; 21 
Wend. 157 ; 4 Daly 108 ; 47 Ia. 137 ; as such 
contracts impose too great a restraint on 
trade and are oppressive to one party 
without being of benefit to another ; 3 G. 
Green 506 ; 5 Fed. Rep. 119. Contracts 
for limited restraint are valid if entered 
into for good reasons, such as to afford 
fair protection to the purchaser of a 
business ; 7 Cow. 307 ; 52 Ia. 241 ; 89 Ga. 
655. A contract not to carry on a trade in 
a particular town or county is valid ; 7 J. 
J. Marsh. 368. Contracts in restraint of 
trade held to bo valid are : Not to practise 
medicine within twel ve miles of a place ; 58 
Pa. 51 ; not to engage inacertain business 
within sixty inilesof a place for ten years ; 
40 Me. 224 ; not to run a stage on a certain 
route ; 8 Mass. 223 ; not to set up the busi¬ 
ness of an apothecary within twenty miles 
of a place; 6 Ad. A El. 438. A contract 
relating to a compound involving a secret 
in its preparation and based uj>on a valuable 
consideration, and limited as to the space 
within whioh, though unlimited as to the 
time for which the restraint is to operate* 
is reasonable and enforcihle ; 131 U. S. 86. 

An agreement never to engage in a cer¬ 
tain trade in the city and county of San 
Francisco or state of California, was held 
too extensive iu its restriction and there¬ 
fore void ; 40 Cal. 251 ; as was a covenant 
not to run a steamboat belonging to a cer¬ 
tain corporation or allow its machinery to 
be used on any other boat in any of the 
waters of certain states; 1 Wash. 283. 
But the oontract by the owner of a line 
of vessels running between New York and 
the West Indies, who had sold the good¬ 
will thereof, to do no business with such 
ports within any place in the United States 
east of the Mississippi River, is not an un¬ 
reasonable restraint of trade; 61 N. Y. 
Suppl. 572. 

The conclusion from the oases is stated 
to be that the weight of authority in this 
oountiy as in England is opposed to a 
fixed limit beyond whioh the restraint 
under a oontraot oannot extend ; Patter¬ 
son, Restr. of Trade 26. That there is no 
limitation as to time is no objection; 5 
M. A W. 648 (where Parke, B., states 


clearly the reasons for applying a different 
rule to time from that relating to spaoe) ; 
6 Ind. 300 ; 47 Conn. 175; 44 IU. App. 441 ; 
23Atl. Rep. (N. J.) 977. 

An agreement to relinquish a business 
and not to carry it on thereafter, limited 
as to place but unlimited as to time, is not 
void; 61 N. H. 40; 57 Mich. 863; and the 
limit of spies may be according to the 
nature of the oontract; L. R. 1 Ch. 468. 

It has been held that no contracts are 
void as being in general restraint of trade 
when they operate simply to prevent a 
party from engaging or competing in the 
aama business; 110 N. Y. 519. 

Agreements to restrain rivalry and com- 
petition in bidding for publio work are 
void, but an honest co-operation is not 
within the rule against combinations to 
stirte competition ; 83 Fed. Rep. 372. 

The tendency of recent ad judications is 
now clearly marked in the direction of re¬ 
laxing the rigor of the doctrine that all 
contracts in general restraint of trade 
are void, irrespective of special circum¬ 
stances; 106 N. Y. 473. It has of late 
years been denied that a hard and unjust 
rule of that kind has ever been the law of 
England ; L. R. 14 Ch. D. 251. 

Courts will not lend their aid to enforce 
the performance of a contract which they 
hold to be in restraint of trade, as contrary 
to publio policy, on the ground that one 
side has performed the agreement, but 
will leave the parties in the plight in 
which their own illegal action placed 
them; 27 U. S. App. 1. See 9 id. 96; 3 id. 
16. 

The reasonableness of such covenants, 
and consequently whether they are in re¬ 
straint of trade or not, is a question of law 
for the court and not of fact for the jury; 
11 M. A W. 548 ; id. 653 ; 3 Chand. 138 ; 7 
Bing. 743. 

Covenants of this character have been 
held divisible, partly valid and partly void ; 
11 M. A W. 653 ; 2 Ohio 519 ; 118 Pa. 579; 
20 Wall. 64 ; 40 Cal. 251. 

Where the restriction of a business is In 
accordance with public policy, the rule 
against such covenants does not apply, 
upon the ground that the reason ceasing, 
the rule also ceases. This is true in the 
case of patents, the object of granting 
which is to create a monopoly ; 108 Mass. 
78 ; 82 Mo. 265 ; 133 U. S. 88 ; trade secrets ; 
L. R. 9 Eq. 845 ; 19 Pick. 523 ; intoxicat¬ 
ing liquors; 25 Ind. 112; but in case of a 
business in which competition is par¬ 
ticularly beneficial to the public interest, 
the tendency is to view with disfavor any 
restrictions. This principle has been ap¬ 
plied to the manufacture of gas; 121 III. 
530 ; pipe lines ; 22 W. Va. 660 ; telegraph¬ 
ing ; 65 Ga. 160. It is this principle which 
underlies the legislation against limi¬ 
tations upon railroad competition. 8ee 
infra. But it has been held that a statute 
which prohibits companies doing business 
in a state from combining with other per¬ 
sons in the state for the creation of a 
monopoly, or the unlawful restraint of 
trade, or the prevention of competition, 
applies to a combination to control the 
price of a certain article, though its manu¬ 
facture is protected by patents; 47 N. Y. 
Supp. 462; and that the fact that several 
patentees are exposed to litigation does 
not justify the creation by them of com¬ 
binations to public disadvantage ; 83 Fed. 
Rep. 86. 

While the strictness of the ancient rule 
with respect to what was then termed re¬ 
straint of trade lias thus been relaxed, the 
mischief against which that rule was 
directed has taken a new form, and the 
creation of monopolies and restrictions 
upon competition are now accomplished 
under the guise of what are termed trusts, 
pooling agreements, and the like. The 
distinguishing feature of these attempts to 
stifle competition is a combination of per¬ 
sons engaged in any particular business 
under agreements for controlling and 
limiting the output of manufacturing 
establishments, lessening the amount of 
goods placed upon the market, and stipu¬ 
lating for uniform minimum prices of 
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roods sold The term tnmt la derived 
from the means employed to carry out the 
designs of these combination*, the stock 
of the various corporations or the property 
of (he various concerns which become 
parties to a combination being In some 
cases assigned to trustees to control and 
manage in execution of the agreement. 

It has been maintained that the rales 
governing contracts In restraint of trade 
are not applicable to trusts because per* 
sons constituting trusts become partners, 
and, as is well known, partners are not 
subject to these rules; see 3 Political Sci. 
Quart. SOT; and the same writer la doubt¬ 
ful whether the offence of engrossing, fore¬ 
stalling, or regrating erer existea inde¬ 
pendently of the statutes 5 A 8 Edw. IV. 
ch. 14, and when these statutes were 
repealed courts had no authority to punish 
offenders ; id. Bee 4 Harv. L. Rev. i28. 

In modern state constitutions, following 
generally that of Illinois. 1870, there are 
efforts to prevent combinations to sup* 
press competition. Most of these are 
directed against such attempts by railroad 
companies either through unjust discrim¬ 
inations or consolidation of competing 
lines. There are constitutional provisions 
on this subject in Alabama, Arkansas, 
California, Colorado, Georgia, Illinois, 
Louisiana, Michigan, Massachusetts, Ne¬ 
braska, Pennsylvania, Texas, and West 
Virginia. A summary of them will be 
found in Spelling, Trusts A Monopolies § 89, 
note. They are usually considered as de¬ 
claratory of the common law, as that of 
Colorado \va<? expressly decided to be ; 102 
U. S. 067. Of the same character are state 
statutes directed against restraint of trade 
generally, which add but little to the limi¬ 
tations of the common law. The difficulty 
in dealing with the subject by state legis¬ 
lation is inherent. The great trusts cannot 
be reached by legislation within the states, 
inasmuch as their operations are not cir¬ 
cumscribed by state boundaries. On the 
other hand attempts to deal with the sub¬ 
ject by oongress are hampered and ob¬ 
structed by the constitutional limitation 
that federal legislation can deal only with 
interstate and foreign commerce; never¬ 
theless an attempt was made by what was 
known as the anti-trust act of July 2,1890, 
26 Stat. L. 209, which is generally admit¬ 
ted to deal very unsatisfactorily with the 
acknowledged evil which it was intended 
to reach. The most peculiar feature of 
this law is that, as construed, it erpressly 
fails to prevent the combinations of capi¬ 
tal and affords very drastic remedies 
against combinations of labor whenever 
they affect interstate commerce, which i 9 
the fact in almost every case of railroad 
strikes. See Strike ; Labor Union. 

Where an effort has been made under 
the anti-trust act to prosecute attempts to 
create a monopoly they, have usually failed 
by reason of the vague and general terms 
in which the offences are described by the 
act; 50 Fed. Rep. 469 ; 52 id. 104, where the 
construction of the statute and the com¬ 
mon-law principles involved are elaborate¬ 
ly discussed by Jackson, J. ; id. 146. 

A bill was introduced in the senate in 1893 
to repeal the anti-trust act of 1890 and 4t to 
defeat, punish, and restrain acts, contracts 
and combinations in restraint of trade and 
interstate commerce.’* This bill, which 
was referred and never passed, is charac¬ 
terized as comprehensive and specific and 
covering the necessities of the situation ; 
■8pelL Tr. A Mon. § 134, n. 

In New York, the act of 1897, ch. 884, 
prohibits combinations for the creation of 
a monopoly or unlawful restraint of trade. 
The Texas constitution forbids perpetuities 
and monopolies, fluid the Texas act of 1889, 
oh. 117, makes void any contract whereby 
a combination of capital or goods of two 
or more persons is effected to create restric¬ 
tions in trade or to prevent competition in 
the sale of commodities. In California, a 
contract restraining a profession, trade, or 
business except in the sale of good-will, as 
for a county or city or dissolution of part¬ 
nership, is void by statute : Civ. Code § 
1678; and in Georgia one in general re¬ 


straint of trade is void ; Code g 2750. 

The decisions on the subjeot of these 
trusts and combinations are usually under 
the constitutional provisions or etatuteson 
the subject, either state or federal, but 
moet of them have been made in view of 
the common-law doctrine concerning re¬ 
straint of trade and the creation of mo¬ 
nopolies, and they need to be read and 
considered in connection with^bofh the 
common and local statute law. 

It has been said that “ the nearest to a 
definite proposition which may be advanced 
is that any compact between two or more 
persons or corporations affecting any arti¬ 
cle or commodity of which the public must 
have a constant supply, the sole intent and 
direct tendency of such arrangement being 
the creation or a scarcity or the enhance¬ 
ment of the price, will be nullified by the 
courts, or specific enforcement refused." 
Spelling, Trusts A Monopolies § 62. 

This principle has been applied to the 
case of agreements for combinations of 
manufacturers to control the market for 
many articles of general consumption. The 
usual features or such agreements are sub¬ 
stantially the same, and the method adopt¬ 
ed is the formation of a trust through which 
the objects of the combination are affected 
(9ee supra). Such trusts have been held 
illegal in the case of : coal mining compa¬ 
nies ; OS N. Y. 568, where the principles in¬ 
volved are well stated ; manufacturers of 
grain bugs ; 90 Cal. 110 ; of lumber ; 76 Cal. 
387 ; of wire cloth ; 14 N. Y. S. 277 ; per¬ 
sons engaged in the transportation of 
freight ana passengers on New York ca¬ 
nals ; 5 Den. 534 ; 4 id. 349 ; or in the busi¬ 
ness of manuf&cfuriug and selling pre¬ 
serves ; 157 Ill. 284 ; in the manufacture 
and sale of distillery products ; 150 id. 448 ; 
brewers who combined to lease “ &U the 
cooling room capacity for cooling beer* 1 in 
a town, to prevent competition (and in this 
case it was neld that the parties could not 
recover for non-performance of the con¬ 
tract); 88 Tex. 184 ; dealers in mineral 
waters ; 63 L. T. 455 ; a combination of 
local milk dealers for buying and selling 
milk, wholesale and retail, but which only 
acted as the seller’s agent to find purchas¬ 
ers and charged to commission, and acted 
under a by-law giving the directors the 
power to fix the price to be paid for milk ; 
145 N. Y. 267 ; a combination to control the 
price and production of a floating-spring 
tooth harrow which is held to be an instru¬ 
ment of such general use and utility as to 
render such a combination a violation of 
public policy ; 21 App. Div. N. Y. 290. See 
also 67 Fed. Rep. 131 ; 76 id. 667 ; 47 U. S. 
App. 166 : 8. c. 77 Fed. Rep. 293. 

A similar combination between a corpo¬ 
ration and its stockholders, although Haiti 
not combine with any other corporation, 
was void within the Illinois anti-trust act; 
155 Ill. 166, reversing 46 Ill. App. 578. An 
agreement for buying and selling coal at 
prices fixed by an association organized 
to control them is void so far as it is not 
executed, but not so as to deny to the seller 
his remedy for non-payment for coal deliv¬ 
ered under the contract; 81 Hun 178. A 
contract for the sale of good-will and agree¬ 
ing not to do the business of carpet beating 
in several counties is void as to all but 
the county in which the business is carried 
on, under the California Code; 102 Cal. 506. 
An association, the object of which is to 
prevent competition in a certain business 
and pay dues of an officer thereof, is illegal, 
and the parties cannot recover the amount 
so paid ; 55 Ill. App. 213. A railroad pool, 
ing contract, the manifest purpose of wnicli 
is to stifle competition and raise rates, is 
void as against public policy; 01 Fed. Rep. 
993; 8. c. 27 U. 8. App. 1. An agreement 
between sheep brokers, to form An assooia- 
ton and pay tne treasurer so much for every 
head sold and receive an arbitrary propor¬ 
tion of the sum accumulated, wliich is 
made to carry out a contract with a simi¬ 
lar butchers* association, simultaneously 
formed,—under which the brokers were to 
slaughter no sheep and the butchers were 
to buy only of the brokers* association—is 
void as a oontrart to enhance the price of 


food and not enforcible against a member 
of the association ; 139 N. Y. 103. A con¬ 
tract not to sell or be interested in thesale 
of beer except to one oompany, which, in 
its turn, contracts not to Bell or consign 
beer to any other party in the vicinity, is 
a combination in violation of the Texas 
statute ; 90 Tex. 298, 277. Where a masons 
and builders* association, by its laws or 
rules, required all who competed for any 
contract or job to bring their bids for ex¬ 
amination and have six per cent, added to 
the lowest before it should be submitted in 
competition, is contrary to public policy ; 
93 W is. 129. 


Mont. 89. What are known as “ corners ** 
in the necessaries of life have been held void 
as violating the law against the creation of 
monopolies ; 40 Mich. 447 ; 78 Ind. 487 ; 101 
Mass. 145 ; and this is true whether the 
agreement on which they are based is 
temporary or permanent; id.; so the courts 
have hela invalid a combination of grain- 
dealers ; 79 Ill. 346 ; of cotton bagging ; 00 
N. Y. 288. So also the courts hold void ex¬ 
pedients for buying up or cornering par¬ 
ticular stocks in the market, by whatever 
means the result is accomplished ; 19 Abb. 
N. C. 460; 80 Fed. Rep. 91; and see 5 Blatchf. 
535 ; 6 Paige 337. An agreement of a large 
number of stenographers to raise the price 
and force the increase by penalties, was 
held invalid, though the combination did 
not include all the stenographers in the 
oity ; 41 Ill. App. 164 ; as was nlso the 
agreement by tne grocers of a town with 
a firm about to open a butter store, that 
they would not huy any butter for two 
years ; 83 la. 156; and a combination of 
mill-owners designed to control the output 
of cotton seed oil: 83 Tex. 650. 

There are other oases in which the courts 
have held combinations of this general 
character valid, as in 143 Maas. 353; but 
there the manufactured article was shade- 
rollers, which possibly would not be 
enumerated among the necessaries of life, 
as to the enhancement of the price of 
which the law is so jealous. 

A coiporation organized for the purpose 
of acquiring patents and granting licenses 
thereunder covering macnines relating to 
a certain art, is not subject to the anti-trust 
laws of Illinois; 53 Fed. Rep. 502; 51 id. 
819 ; 69 id. 333 ; 71 id. 302, disapproving 67 
id. 181. The purchase of the stock of sugar 
refining companies for the purpose of 
acquiring control of the business in the 
United States, does not involve a mo¬ 
nopoly or restraint of interstate or foreign 
commerce within the meaning of the 
federal anti-trust act, since the business 
of refining and selling sugar is not com¬ 
merce ; 156 U. S. 1, affirming 60 Fed. Rep. 
934. 

A contract to refrain from forming a 
corporation for the construction of water¬ 
works in a specified city and from carrying 
on such work in order that the other party 
to the contract might obtain a corporation 
for suoh purpose and conduct the business 
without competition, is not void as against 
public policy; 143 N. Y. 430. An agree¬ 
ment by manufacturers of watch cases to 
fix an arbitrary price on them, and not to 
sell them to persons buying watch cases of 
a rival manufacturer, was held not to be a 
violation of the federal anti-trust act or to 
be a cause of action in favor of the rival 
manufacturer; 68 Fed. Rep.851. 

A oontract by which three out of four 
persons engaged in manufacturing oleo¬ 
margarine consolidate, in order to stop 
sharp competition and agree not to engage 
separately in the business for five years, is 
not void; 10 R. I. 484. 

It was held by the circuit court that 
what was known as the railroad freight 
pooling association to maintain rates and 
regulate freight traffic was not a contract 
in restraint of trade under the federal anti¬ 
trust act, where the rates maintained were 
reasonable and the tendency was to dimin¬ 
ish rather than to enhance them, and no 
monopoly of trade or attempt at such is 
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proved by such contract: 58 Fed. Rep. 58, 
affirming 53 id. 44 ; but this decision was 
reversed by the Bupreme court which held 
that any contract or oombination made in 
violation of law is void, without respect to 
previous decisions as to what was the 
public policy of the country on the subject, 
and the right ot a railroad company to 
charge reasonable rates does not include 
the right to enter into a combination with 
competing roads to maintain' reasonable 
rates; 166 U. 8. 290. 

An arrangement by which a company 

P romised all persons who would purchase 
rom its distributing Agents for she months 
exclusively and would permit the company 
to regulate their prices, that it wouldpay 
them a rehate on the amount of their pur¬ 
chases, was not a contract in restraint of 
trade or an attempt to monopolize it ; 52 
Feil. Rep. 104, where it was held that the 
restraint was only partial, and reasonable 
for the protection of the jiartieular busi¬ 
ness ; id., approving [1802] App. C.»s. 25. 

An agreement to raise the price of 
lumber fifty cents a thousand feet is not a 
rjitraint upon trade unless it involves the 
absorption of the entire traffic ; 52 Fed. 
Rep. 646. The by-law of the Associated 
Press, which provides that no member of it 
“ shall receive or publish the regular news 
dispatches of any other news association 
covering a like territory and organized for 
alike purpose,” is not void asunreasonable 
and in restraint of trade ; 136 N. Y. 333, 
632. In California it is held that the law 
against unlawful restraint of trade is not 
violated by an agreement by an association 
of stevedores to control prices, unless it ap¬ 
pears that the entire business of the city is 
controlled by it, and that the prices are 
unreasonable or the restriction prevents 
fair competition ; 115 Cal. 10. 

A contract with an independent manu¬ 
facturer for the entire product of his plant 
is not in itself a contract in illegal restraint 
of trade; and if made without knowledge 
of similar contracts made by the buyer with 
other manufacturers, and without any 
knowledge that such contract wah intended 
ai a step in a general scheme of monopoly, 
there is no conspiracy against freedom of 
commerce, or contract in illegal restraint 
of trade ; 86 Fed. Rep. 439. 

To constitute the offence of “ monopoliz¬ 
ing or attempting to monopolize ” trade or 
commerce among the states, within the 
meaning of the federal anti trust act, it is 
necessary to acquire or attempt to acquire 
an exclusive right in such commerce by 
such means as are adequate to prevent 
others from engaging therein ; 52 Fed. 
Uap. 104. 

The federal anti-trust act of July 2,1890, 
confers no right upon private individuals 
to sue in equity to restrain the acts for¬ 
bidden by the statute. That right is vested 
only in the district attorneys of the United 
States and the only remedy of private per¬ 
sons injured is an action at law for dam¬ 
ages; 64 Fed. Rep. 821. 

It is not a legal defence to an action for 
goods sold and delivered or service ren¬ 
dered, that the seller or person rendering 
service is a member of an illegal trust or 
combination, since the illegality is col¬ 
lateral to the contract of sale and does not 
taint it; 88 Wis. 852 ; 74 Fed. Rep. 802 ; 
and it is no defence to an action by a milk- 
shippers* association for goods sold that it 
is an illegal corporation under the Illinois 
act of June 11, 1891 ; 46 III. App. 576. 

It is no defence to an action for com¬ 
pensation due from the federal government 
for mail service over a leased line that the 
leases were void because operated by a 
combination intended to prevent competi¬ 
tion ; 28 Ct. Cl. 77. 


In the U. S. v. Trans-Missouri Freight 
Association, it was held (four justices dis¬ 
senting), that the prohibitory provisions 
of the federal anti-trust act of July 2, 18f0, 
applied to all contracts in restraint of in¬ 
terstate or foreign trade or commerce with¬ 
out exception or limitation, and are not 
confined to those in which the restraint is 
unreasonable. In that case it was applied 
to a contract between competing railroads 


forming an association for maintaining and 
regulating transportation rates, and it was 
held that such an agreement is within the 
act; 166 U. S. 290, reversing the circuit 
court of appeals which held the agreement 
reasonable; 19 U. S. App. 86. After the de¬ 
cision of the circuit court of appeals and 
before that of the supreme court, two other 
cases were decided holding such agree¬ 
ments not contracts in unlawful restraint 
of trade or in violation of the act; 73 Fed. 
Ren. 438 ; 70 id. 495. 

See Trust for the decision in the Joint 
Traffic case just handed dawn. 

The federal anti-trust act was held not 
applicable to the case of a state which by 
ita laws assumed a monopoly of the traffic 
iu intoxicating liquors ; 09 Fed. Rep. 908. 
So the act was held not to apply where 
members of a business exchange sought to 
enjoin the board of directors from enforc¬ 
ing against them by-laws which were al¬ 
leged to be illegal as in restraint of trade 
and oommerce ; 77 Fed. Rep. 1. 

See report on the federal nnti-tmst law 
in Report of Amer. Bar Asso., 1897; Pat¬ 
terson, Contracts in Restraint of Trade ; 
Spelling. Trusts and Monopolies; Beach, 
Monopolies and Industrial Trusts. 

RESTRICTED LANDS. In the 

Aot Of 1912, e. 83, 37 Stat. 86, § 6: 
1 .ands the alienation of which is subject to 
restrictions imposed by Congress to protect 
the Indians from their own incompetoncy. 
250 U. S. 61. 

In the Aot of 1908, c. 199, 35 Stat. 
312, § 2: Lands of a deceased full-blood 
Indian allottee, descended to a full-blood 
heir and not conveyed with the approval of 
such court. 250 U. S. 238. 

RESTRICTIVE INDORSEMENT. 

See Indorsement. 

RESTS. A term used in computing 
interest especially on mortgages and in 
trust accounts. It consists in striking a 
balance of the account, at the end of any 
fixed period,upon which interest is allowed, 
thus giving the benefit of compound in¬ 
terest. 3 Pars. Con tr. § 161. 

RESULTING TRUST. A trust raised 
by implication or construction of law, and 
presumed to exist from the supposed inten¬ 
tion of the parties and the nature of the 
transaction. 

All trusts created by implication or con¬ 
struction of law are often included under 
the general term implied trusts ; but these 
are commonly distinguished into implied 
or resulting and constructive trusts; re¬ 
sulting or presumptive trusts being those 
which are implied or presumed from the 
supposed intention of the parties and the 
nature of ths transaction; constructive 
trusts, such as are raised independently of 
any such intention, and which are forced 
on the conscience of the trustee by equi¬ 
table construction and the operation of law. 
Story, Eq. Jur. § 1095; 1 Spence, Eq. Jur. 
510 ; 2 id. 198; 3 Swanst. 585 ; 1 Ohio 321; 
6 Conn. 285 ; 2 Edw. Ch. 373 ; 6 Huinphr. 93. 

Where upon a purchase of property the 
conveyance of the legal estate is taken in 
ths name of one person, while the consid¬ 
eration is given or paid by another, the 
parties being strangers to each other, a re¬ 
sulting or presumptive trust immediately 
arises by virtue of the transaction, and the 
parson named in the conveyance will be a 
trustee for the party from whom the con¬ 
sideration proceeds; 30 Me. 120; 8 N. H. 
187; 5 Cush. 435; 10 Paige, Ch. 618; 2 
Green. Ch. 480; 18 Pa. 283 ; 2 Harr. Del. 
225 ; Beach, Mod. Eq. Jur. 218; 75 Cal. 1G6 ; 
83 Ala. 135; 04 Vt. 826; 112 Mp. 412; and 
if he conveys the property to the cestui que 
trust. 9uch conveyance is good as against 
the creditors of the trustee ; 151 U. S. 420. 

Resulting trusts are raised by the law 
from the presumed intention of the parties, 
and the natural equity that one who fur¬ 
nishes the means for the acquisition nf 
property should enjoy its benefits. But it 
cannot arise where an obligation exists on 
his part, legal or moral, to provide for the 
grantee, as in the case of a husband for his 


wife, or a father for his child, as under 
such circumstance the relation to the party 
is of itself sufficient evidence to rebut the 
presumption of a resulting trust, for in 
such cases arises the contrary presumption 
of an advancement for the grantee’s bene¬ 
fit ; 91 U. 8. 125. 

Where land is bought by a husband with 
the separate property of a married woman, 
and the title is taken in his name, a trust 
results to her, in the absence of any agree¬ 
ment to the contrary ; 110 N. C. 403 ; 176 Pa. 
67. But where a wife gives to her husband 
money from her father’s estate, without any 
agreement for its investment, or that he 
should be accountable to her for it, and he 
subsequently informed her that he has in¬ 
vested it in land for her, when, in fact, he 
has not done so, but has taken the title in 
his own name, it was held that, under the 
proof in that case, no resulting trust therein 
was created in favor of the wife ; 38 S. W. 
Rep. (Tenn.) 977. 

To establish a resulting trust in one per¬ 
son of land purchased in the name of an¬ 
other, to whom title is conveyed, it is es¬ 
sential that the party setting up the trust 
shall have paid, or become bound for the 
purchase-money on his own account, and 
as part of the original transaction of pur¬ 
chase ; 4 Del. Ch. 445 ; payment byway of 
loan to the nominal purchaser raises no 
resulting trust; id. It is a latent equity, 
which cannot prejudice a bona Jide holder 
for value; id. 135. 

The fact that a conveyance is voluntary, 
especially when accompanied by other cir¬ 
cumstances indicative of such an intention, 
it is said, may raise a resulting trust. See 
2 Vera. 473; 23 Pa. 243; 26 Me. 410; 1 
Johns. Ch. 240 ; 1 Dev. Eq. 458 ; 14 B. Monr. 
585. 


Where a voluntary ; 1 Atk. 188 ; disposi¬ 
tion of property by deed ; 1 Dev. Eq. 403 ; 
or will is made to a person as trustee, and 
the trust is not declared stall; 10 Ves. 527 ; 
3 Sim. 638 ; or is ineffectually declared : 1 
Myl. &C. 286; 13 Sim. 490; 2 Dev, Eq.255; 
or does not extend to the whole interest giv¬ 
en to the trustee ; 8 Pet. 326; 14 B. Monr. 
585 ; 3 H. L. C. 492 ; or it fails either wholly 
or in part by lapse or otherwise; 5 Harr. & J. 
392 ; 5 Paige, Ch. 318 ; 8 lied. Eq. 137 ; 7 
P. Monr. 481 : 15 Pa. 500 ; 10 Hare 204 ; the 
interest so undisposed of will be held by 
the trustee, not for his own benefit, but as 
a resulting trust for the donor himself.or for 
his heir nt law or next of kin, according to 
the nature of the estate. 

A resulting trust must arise at the time 
the title is taken. No subsequent oral 
agreement or payment w ill create it; 32 
W. Va. 14 ; 85 Va. 740 ; 84 id. 813; 65 N. 
H. 39; 149 Mass. 400; 138 U. S. 587. Where 
a father was induced to execute an abso¬ 
lute deed of his land to one of his children, 
by fraudulent representations that the 
grantee would hold it in trust for the other 
children, and subsequently without fraud 
executed another deed to the same grantee 
for the same land, the latter deed passed 
the title free from any trust in favor of the 
other children, as the fraud in procuring 
the first deed created a resulting trust in 
favor of the father, the express trust being 
void, as not being in writing, and the sec¬ 
ond deed carried the father’s equitable in¬ 
terest : 60 N. W. Rep. (Mich.) 976. 

The property may be personal or real; 8 
Huinphr. 447 ; 1 Ohio St. 10; 26 Miss. 615; 

2 Beav. 454. Parol evidence is admissible 
to prove a resulting trust in land ; 34 N. E. 
Rep. (Ind.) 810; 37 W. Va. 507; 52 Kan. 
469. One who buy9 shares of stock with 
hia own money does not become trustee for 
another, though he tells him that the pur¬ 
chase is made for his benefit and he expects 
to be reimbursed by him ; 18 U. S. App. 298. 
Resulting trusts cannot be declared upon 
doubtful evidence, nor upon a mere pre¬ 
ponderance of evidence. There should be 
no room for a reasonable doubt as to the 
fact 1 * relied upon to establish the trust; 96 
Mo. 861 ; 76 la. 102; 5 Tex. Civ. App. 367. 

Die statute of frauds lias no application 
to a trust resulting from the purchase of 
property with funds of another; 126 Ill. 68; 

69 Tex. 686. 
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that period lie may be ruled to make a re¬ 
turn. See Rule Day. 

RETURN OP PREMIUM. In In¬ 
surance. A. repayment of a part or the 
whole of the premium paid. Policies of in¬ 
surance, especially those on marine risks, 
not unfrequentlv ecu tain stipulations for a 
return of the whole or a part of the lire- 
mium in certain contingencies; 2 Fhill. 
Ina. xxii. sect. xi. ; but in the absence of 
any such stipulation, in acAse free of fraud 
on the part of the assured, if the risk does 
not commence to run, he is entitled to a 
return of it, if paid, or an exoneration from 
his liability to pay it, subject to deduction 
settled by stipulation or usage ; and so, 
pro rata, if only a part of the insured sub¬ 
ject is put at risk ; 2 Phill. Ids. ch. xxil. 
sect. i. ; and so an abatement of the excess 
of marine interest over the legal rate is 
made in hypothecation of ship or cargo in 
like case ; id. sect. vii. 

RETURN OP WRITS. In Practice. 

A short account, in writing, mode by the 
sheriff, or other ministerial officer, of the 
manner in which he lias executed a writ. 
Steph. PI. 24. 

It is the duty of such officer to return all 
wilts on the return-day : on his neglecting 
to do so, a rule may be obtained on him to 
return the writ, and if he do not obey the 
rule he mav be attached for contempt. See 
19 Com. Dig. Return; 1 Rawle 520. 


f Rail, Law Joum. 181. 

Revendication, In another sense, corre¬ 
sponds very nearly to the stoppage in 
fransifu of the ootnraoa law. It Is used In 
that sense in the Code de Commerce, art. 577. 
Revindication, sap that article, can take 
place only when the goods sold are on the 
way to their place of destination, whethor 
by land or water, and before they have 
been received into the warehouse of the 
insolvent (failli ) or that of his factor or 
agent authorized to sell them on account 
of the insolvent. See Dig. 14. 4 , 15 ; 18. 1. 
19.53; 19. 1. 11. 

REVENUE. The income of the gov¬ 
ernment arising from taxation, duties, and 
the like; and, according to some correct 
lawyers, under the idea of revenue is also 
included the proceeds of the sale of stocks, 
lands, and other property owned by the 
government Story, Const, § 877. Internal 
revenue. The revenue raised by the United 
States from all sources of taxation except 
duties on imports. By revenue is also un¬ 
derstood the income of private individuals 
and corporations. 

See Taxation* Bill. 

A bill establishing rates of postage is not 
a bill for for raising revenue, within the 
meaning of the constitution ; but poet- 
office laws may be revenue laws without 
being laws for raising revenue ; 13Blatohf. 
207. See 15 Wall. 800; 4 Blatohf. 311 ; 15 
Int. Rev. Reo. 30. 


RETUKNUM A VERIO RUM. A 

judicial writ, similar to the retorno ha - 
bendo. Cowel. 

RET URNUM IRREPLEGI ABELS. 

A judicial w rit addressed to the sheriff for 
the final restitution or return of cattle to 
the owner when unjustly taken or dis¬ 
trained, and rfo found by verdict; it is 
granted after a nonsuit in a second deliver¬ 
ance. Reg. Judic. 27. 

REUS(Lat-). In Civil Law. A party 
to a suit, whether plaintiff or defendant. 
Reus est qui cum altero litum contestatum 
habet, sire id egit , sive cum eo actum eaf. 

A party to a contract. Reus credendi is 
he to whom something is due, by whatever 
title it may be : reus debtndi is he who 
owes, for whatever cause. Pothier, Fand. 
lib. 50. Retts stipulandi , a party to astipu¬ 
lation ; reus promittendi, the debtor or 
obligor to the stipulation. Where there 
were several creditors or several debtors 
jointly entitled to. or jointly liable under, a 
stipulation they were respectively called. 
eorrei. 

See Mens Rea. 

REVE. The bailiff of a franchise or 
manor; an officer in parishes within forests 
who marks the commonable cattle. CoweL 

REV ELAND. In Domesday Book we 
find land put down as thane-landa, which 
were afterwards converted into revelaada, 
t. e. bucIi lands as, having reverted to the 
king upon death of his thane, who had it 
for life, were not since granted oat to any 
hy the king, but vested in charge upon ao- 
coont of tne reve or bailiff of the manor. 
Spelm. Feuds, c. 24. Coke was mistaken 
in thinking it was land held in socage. 


REVENUE LAWS. Laws made for 
the direct and avowed purpose of creating 
and securing revenue or public funds few 
the service of the government. 1 Gall. 
896. See 123 U. S. 666. 

No country ever takes notice of the rev¬ 
enue laws of another ; 1 Cowp. 343, per 
Lord M&nafleld ;8D. & R. 190. 

Under the constitution of the United 
States revenue bills must originate in the 
house of representatives; Const, art. 1, 
§ 7. In the sense of this clause, revenue 
bills are not those which create revenue 
incidentally, or thoee which are intended 
primarily for other purposes, but those 
which upon their face are plainly designed 
to raise revenue; 4 Biss. 186; those which 
levy taxes in the strict sense of the word ; 
1 Sto. Const. §880. See 41 Cal. 165. •" An 
act of congress providing a national cur¬ 
rency secured by a pledge of bonds of tlie 
United States, and which, in the further¬ 
ance of that object, and also to meet the 
expenses attending the execution of the 
act, imposed a tax on the notes in circu¬ 
lation of the banking association organized 
under statute, is clearly not a revenue bill 
which the constitution declares must orig¬ 
inate In the house of representatives.” 
167 U. S. 196. 


The existing revenne lawn of the United 
States under which the funds nec es sary 
for the expenses and disbursements of the 
government are raised, are the tariff lawn 
and the internal revenue laws. The exist¬ 
ing tariff law is what is commonly known 
as the Dingley tariff bill, being the act 
passed July 24,1897. The internal revenue 
taxes are provided for by what is known 
as the war revenue bill, being an act to 
provide ways and means to meet war ex¬ 
penditures, passed June 13,1896. 


REVELS. Sports of dancing, masking, 
etc., formerly used in princes' courts, the 
inns of court, and noblemen's houses, com¬ 
monly performed by night; there was an 
officer to order and supervise -them, who 
was entitled the “ master of the revels.” 
Cowel. 

REVINDICATION. In Civil Law. 
An action by which a man demands a thing 
of which he claims to be owner. It applies 
to immovables as well as movables, to cor¬ 
poreal or incorporeal things. Merlin, Ex¬ 
pert. 

By the civil law, he who has sold goods 
for cash or on credit may demand them 
back from the purchaser if the purchase- 
money is not paid according to contract. 
The action of revendication u> used for this 
purpose. See an attempt to introduce the 
principle of revendication into our law, in 


R E VENUE SIDE OP THE EX¬ 
CHEQUER. That jurisdiction of the 
court of exchequer, or of the exchequer 
division of the nigh court of justice, by 
which it ascertains and enforces the pro¬ 
prietary rights of the crown against the 
subjects of the realm. The practice in rev¬ 
enue cases is not affected by the orders 
and rules under the Judicature Act of 1875. 
Moz. & W. 

REVERSAL. In International 
Law* A declaration by which a sovereign 
promises that he will observe a certain 
order, or certain conditions, which have 
been once established, notwithstanding 
any changes that may happen to cause a 
deviation therefrom; as, for example, 
when the French court consented for the 
first time, in 1745, to grant to Elizabeth, 
the Czarina of Russia, toe title of empress. 


It exacted as a reversal a declaration pur¬ 
porting that the assumption of the title of 
an imperial government bv Russia should 
not derogate from the rank which Franae 
had held towards her. 

Letters by which a sovereign declares 
that by a particular act of his be does not 
mean to prejudice a third power. Of this 
wo have an example in history : formerly 
the emperor of Germany, whose corona¬ 
tion, according to the golden bull, ought 
to have been solemnized at Alx-la-Cliapelle, 
gave to that city, when he was crowned 
elsewhere, reversals, by which he declared 
that such coronation took place without 
prejudice to its rights, and without draw¬ 
ing any consequences therefrom for the 
future. 

In Practice. The decision of a superior 
oourt by which the judgment, sentence, 
or decree of the inferior court is annulled. 

After a judgment, sentence, or decree 
has been rendered by the court below, a 
writ of error may be issued from (lie supe¬ 
rior to the inferior tribunal, when the rec¬ 
ord and all proceedings are sent to the 
supreme court on the return to the writ of 
error. When, on the examination of the 
record, the superior court gives a judgment 
different from the inferior court, they are 
said to reverse the proceeding. As to the 
effect of a reversal, see 9 C. & P. 518. See 
Reverse ; Judgment ; Res Judicata. 

REVERSE, REVERSED. A term 
frequently used in the judgments of an 
appellate court, in disposing of the case 
before it. It then meads " to set aside, to 
annul, to vacate.” 7 Eans. 254. 

REVERSES. In Scotch Law. A 

reversioner. 

REVERSION. The residue of an es¬ 
tate left ip the grantor, to commence in 
possession after tne determination of Borne 
particular estate granted out by him. The 
return of land to the grantor and his heirs 
after the grant is over. Co. Litt. 142 b; 2 
Bla. Com. 175; 4 Kent 954. See Condi¬ 
tion ; Conditional Feb ; Base Fee. 

The reversion is a vested interest or estate 
and arises by operation of law only. In 
this latter respect it differs from a re¬ 
mainder, which can never arise except 
either by will or deed ; Chall. Real Pr. 68 ; 
Cruise, Dig. tit. 17; 4 Kent 345; 19 Vin. 
Abr. 217. A reversion ia said to be an in¬ 
corporeal hereditament; 4 Kent 354 ; 1 
Washb. R. P. 37, 47 ; 38 N. J. Eq. 124. 
The possibility of reverter in the grantor 
of a qualified or determinable fee is not 
void for remoteness ; 130 Mass. 448 : 106 id. 
479 ; 155 id. 171 ; as to the reversion or re¬ 
mainder in lands confiscated by the United 
States because of the owners engaging in 
the rebellion, see 145 U. S. 546. See Re¬ 
mainder ; Limitation. 

In some cases land taken under the right 
of eminent domain for a specific purpose 
reverts to the former owner when that 
purpose has ceased. See Eminent Do¬ 
main ; 6 Am. A E. Corp. Cas. 586. 

REVERSIONARY INTEREST. 

The interest which one has in the reversion 
of lands or other property. The residue 
which remains to one who has carved out 
of his estate a lesser estate. See Rever¬ 
sion. An interest in the land when pos¬ 
session shall fail. Cowel.' 

REVERSIONARY LEASE. One to 
take effect in future. See Lease. 

A second lease to commence after the 
expiration of a former lease. All leases where 
a particular estate subsists are leases in 
reversion. R. & L. Diet. 

REVERSIONER. A person having 
the reversion of an estate ; a person entitled 
to a reversion. See 2 Bl. Com. 176. 

RBVERSOR. In Scotch Law. A 
debtor who makes a wadset, and to whom 
the right of reversion is granted. Erekine, 
* Inst. 2. 8. 1. A reversioner. Jacob, Law 
Diet. 

REVERTER. Reversion. A possibll- 
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ity or reverter is that species of reversion¬ 
ary interest which exists when the grant is 
so limited that it may possibly terminate. 
See 1 Washb. R. P. 63. 

REVEST. To replaoe one in the pos¬ 
session of anything of which he has been 
divested, or put out of possession. 1 Rod. 
H. & W. 353. 

REVIEW. In Practice. A second 
examination of a matter. For example, 
by the laws of Pennsylvania, the courts 
having jurisdiction of the subject may 
grant an order for a view of a proposed 
road ; the reviewers make a report, which, 
when confirmed by the court, would au¬ 
thorize the laying out of the same. After 
this, by statutory provision, the parties 
may apply for a review or second examina¬ 
tion. and the last viewers may make a dif¬ 
ferent report. For the practice of reviews 
in chancery. Bee Bill of Review, a bill 
of review is the appropriate mode of cor¬ 
recting errors apparent on the face of the 
record. 103 U. S. 706 ; 125 id. 1. 

The criticism of a publication. See 
Criticism ; Libel. 

REVIEW, COURT OP. In Eng* 
land, A court of appeal in bankruptcy 
cases, established in 1332 and abolished in 
1847. Robson, Bkcy. 

REVILING CHURCH ORDI- 
NANCES. An offence against religion 
punishable in England by fino and impris¬ 
onment. 4 Steph. Com. 208. See Blas¬ 
phemy. 

REVISED STATUTES OP THE 
UNITED STATES. The Revised Stat¬ 
utes were enacted June 22,1874, and, when 
printed in 1875, embraced the laws, general 
and permanent in their nature, in force 
December 1. 1873. A second edition waa 
completed in the latter part of 1878, and 
includes only the Specific amendments 
passed by the forty-third and forty fourth 
congresses, with references to some other 
acts. The period from 1874 to 1880 is pro¬ 
vided for bv a supplement published in 
1881. See Preface to Supplement to Rev. 
Stat. A second edition or the supplement, 
covering the legislation from 18*4 to 1891, 
and embracing the matter in the Supple¬ 
ment to the Revised Statutes of 1881, was 
prepared and published under the direction 
of congress by Chief Justice Wm. A. 
Richardson of the Court of Claims. Volume 
2 of the Supplement has since been pub¬ 
lished, covering legislation down to 1001 

Transactions subsequent to the enact¬ 
ment of the'Revised Statutes must be de¬ 
termined by the law as there found, and 
not by the earlier statutes incorporated 
therein. In c;ises of ambiguity or uncer¬ 
tainty, the previous statutes may be re¬ 
ferred to to elucidate the legislative intent, 
but where the language is clear, the Re¬ 
vised Statutes must govern. The second 
edition is neither a new revision nor a new 
enactment; it is only a new publication, 
a compilation containing the original law 
with certain specific alterations and 
amendments made by subsequent legis¬ 
lation incorporated therein according to 
the judgment of the editor, who had no 
discretion to correct errors or supply omis¬ 
sions ; 15 Ct. CL 80. Sections of a statute 
re-enacted in the Revised Statutes are to 
be given the same meaning they had in 
the original, unless a contrary intention is 
clearly manifested ; 121 U. S. 278 ; the Re¬ 
vised Statutes are merely a compilation of 
the statutes of the United States, and re¬ 
sort may be had to the original statute to 
ascertain what, if any, change of pliiaae- 
ology there is, and whether such change 
should be construed as cl tanging the law ; 
134 U. S. 820; and this is specially so 
where the act authorizing the revision 
directs marginal references os in this 
case ; 169 U. 8. 227, where some historical 
matter relating to the subject is found. 

“ They must be treated as the legislative 
declaration of the statute law on the sub¬ 
jects embraced, on the first day of Decem¬ 
ber, 1873. When the meaning is plain, the 


courts cannot look to the statutes which 
have been revised, to see if congress erred 
in that revision, but may do so when nec¬ 
essary to construe doubtful language" 
157 V. 8. 1; 74 Fed. Rep. 145. 

The act of June 4,1897, appointed a com¬ 
mission to revise the Criminal Code of the 
United States. 

See Statutes at Large. 

REVISING ASSESSORS. In Eng¬ 
lish Law. Two officers formerly elected 
to assist the mayor in revising the parish 
burgdss lists, but now abolished and the 
duties transferred to the revising barristers. 

REVISING BARRISTERS. In 
English Law. Barristers appointed to 
revise the list of voters for county and 
borough members of parliament, and who 
hold courts for that purpose throughout 
the country. 

REVIVAL. Of Contraots. An 

agreement to renew the legal obligation of. 
a just debt after it has been barred by the 
act of limitation or lapse of time is called 
its revival. 

In Practice. The act by which a judg¬ 
ment which lias lain dormant or without 
any action upon it for a year and a day 
is, at common law, again restored to its 
original force. 

When a judgment is more than a day 
and a year old, no execution can issue upon 
it at common law ; but till it has been 
paid, or the presumption arises from lapse 
of time that it has been satisfied, it may be 
revived and have all its original force, 
which was merely suspended. This may 
be done by a scire facias or an action of 
debt on the judgment. See Scire Facias 

REVIVE. To bring again to life, to* 
reanimate, to renew ; to bring into action 
after & suspension. 37 la. 207. 

REVIVOR, BILL 07. A bill filed 
to revive and continue the proceedings, 
whenever there is an abatement of a suit, 
before its final consummation. 

REVOCATION (Lat. re, back, vocare , 
to call). The recall of a power or authority 
conferred, or the vacating of an instrument 
previously made. 

An act of the mind demonstrated by some 
outward and visible sign. 47 Minn. 171. 

Revocation of grants. Grants may be 
revoked by virtue of a power expressly re¬ 
served in tlie deed, or where the grant is 
without consideration or in the nature of 
a testamentary disposition ; 8 Co. 25. 

Voluntai'y conveyances , being without 
pecuniary or legal consideration, may be 
superseded or revoked, in effect, by a sub¬ 
sequent conveyance of the same subject- 
matter to another for valuable considera¬ 
tion. And it will make no difference that 
the first conveyance was meritorious, being 
a voluntary settlement for the support of 
one's self or family, and made when the 
grantor was not indebted, or had ample 
means besides for the payment of his debts. 
And the English cases hold thftt knowledge 
of the former deed will not affect the rights 
of the subsequent purchaser ; 9 East 59 ; 4 
B. A P. 332 : 18 Ves. 84. See, also, the ex¬ 
haustive review of the American cases, in 
note to Sexton i>. Wheaton, 1 Am. Lead. 
Cas. 36. 

In America, it is generally held that a 
voluntary conveyance which is also fraud¬ 
ulent, is void as to subsequent bona fide 
purchasers for value with notice ; but if 
not fraudulent in fact, it is only void as to 
those purchasing without notice. See Bisp. 
Eq. 257 ; 18 Pick. 131 ; 2 B. Monr. 345; 10 
Ala. N. 8. 348, 352; 12 Johns. 636, 557 ; 4 
McCord 295 ; Fraudulent CONVEYANCE. 

The fact that the voluntary grantor sub¬ 
sequently conveys to another, is regarded 
as prima facie evidence that the former 
deed was fraudulent as to subsequent pur¬ 
chasers without notice, or it would not 
have been revoked ; 5 Pet. 265 ; 4 M'Cord 
295 ; 8 Strobh. 59; 1 Rob. Va. 500, 544. 

In some of the states, notice of the volun¬ 
tary deed will defeat the subsequent pur¬ 
chaser ; 1 Rawle 281 ; 6 Md. 242; 4 M’Cord 


295; 8 M Mull. 508; i Bail. 675 ; 15 Ala. 
525; 5 Pet 265. But in other states 
English rule prevails ; 1 Yerg. 18; l A K 
Marsh. 208; i Dana 581 ; 8 Ired. Eq 81 

There is a distinction between the cied¬ 
itors of the gTantor by way of family settle¬ 
ment (he being not insolvent or in embar¬ 
rassed circumstances), and a subsequent 
purchaser for value. The claim of the lat¬ 
ter is regarded as superior to a mere cred¬ 
itor's, whether prior or subsequent to the 
voluntary conveyance,—especially \t h e 
buy without notice. Some of the foregoing 
cases do not advert to this distinction * 8 
Ired. Eq. 81; 4 Vt. 889. 

So. too, if one bail money or other valu¬ 
ables to another, to be delivered to a third 
person on the day of marriage, he may 
countermand it at any time !>efore delivery 
over; 1 Dy. 49. But if such delivery be 
made in payment or security of a debt, or 
for other valuable consideration, it is not 
revocable; 1 Stra. 165. And although the 
gift be not made known to the donee, being 
For his benefit, his assent will be presumed 
until he expressly dissents; 3 Co. 26 b ; 2 
Salk. 618. 

Powers of appointment to uses are revo¬ 
cable if so expressed in the deed of settle- 
mant. But it is not indispensable, it is 
said, that this power of revocation should 
ba repeated in each successive deed of ap- 

S ointment, provided it exist in the original 
eel creating the settlement; 4 Kent 330 ; 

1 Co. 110 6; 2 Bla. Com. 338. 

It has been said that the power of revo¬ 
cation does not include the appointment of 
new uses ; 2 Freem. 61 ; Pr. in Ch. 474. 

A voluntary deed of trust, without power 
of revocation, made with a nominal con¬ 
sideration, and without legal advice as to 
its effeot, when there was evidence that 
its effect was misunderstood by the grantor, 
will be set aside in equity ; 13 Am. L. Reg. 
N. 8. 845. and note. In a similar case it 
was held that the mere omission of coun¬ 
sel to advise the insertion of a power of re¬ 
vocation is not a ground to set aside the 
deed; but that this omission and the ab¬ 
sence of the power are circumstances tend¬ 
ing to show that the act was not done with 
a deliberate intent. The deliberate intent 
of a party to tie up his liands should clearly 
appear. In the absence of such an in¬ 
tent the omission of a power to revoke is 
prima facie evidence of mistake. The 
mistake being one of fact mixed with 
legal effects, equity will relieve ; 75 Pa. 
289; the earlier English cases seem to 
have insisted upon the presence of a 
power of revocation in voluntary settle¬ 
ments ; L. R. 8 Eq. 55S ; 14 id, 365 ; but in 
a later case it was held that the absence of 
such a power was merely a circumstancs 
of more or less weight, according to the 
other circumstances of each case ; L. R. 8 
Ch. Ap. 430. A reserved right of revocii- 
tion is not inconsistent with the creation 
of a valid trust; 1 Mo. App. 99. 

A quitclaim deed from a trustee to the 
donor of the trust will not revoke the 
trust, though made solely for that pur¬ 
pose, since a completed trust, without 
reservation of power to revoke, can only 
be revoked by the consent of all the bene¬ 
ficiaries ; 113 Mo. 188. See 70 Cal. 440. 

As to the revocation of powers conferred 
upon agents, see Agency. It is a general 
rule that a principal may revoke the 
agent's authority at his own will; 141 
U 8. 627. 

The American courts, following the case 
of Brown v. M'Gran, 14 Pet. 479, hold that 
the consignee of goods for sale, who haa 
incurred liability or made advances upon 
the faith of the consignment, acquires a 
power of sale which, to the extent of his 
interest, is not revocable or subject to the 
control of the consignor. But if orders are 
given by the consignor, contemporaneously 
with the consignment and advances, in re¬ 
gard to the time and mode of sale, and 
whioh are, either expressly or impliedly, 
assented to by the consignee, he is not at 
liberty to depart from them afterwards. 
But ir no instructions are given at the time 
of the consignment and advances, the 
legal presumption is that the consignee 
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ha* the ordinary right of factors to sell, 
according to the usage* of the trade anil 
the general duty of factors, in the exercise 
of a Mound discretion, and rvimbui>e the 
advances out of the preoeeds. and that this 
right is not subject to the interference or 
control of the consignor. See A3 Miss. 7 ; 

4A I ml. 115. 

The right of the factor to sell in such 
case is limited to the protection of his own 
interest, and if he sell more than is neces¬ 
sary for that purpose contrary to the order 
of Iris principal, ho is liable fur the loss 
iucurre 1 ; 37 Conn. 378. 

The case of Parker r. Branker, 22 Pick. 
40. seems to' go to. the length of holding 
that where the consignment is to sell at a 
limited price the consignee may after 
notice sell below that price, if necesshry, 
to reimburse advances. But to this extent 
the American tulc has not gone; 1 Pars. 
Contr., btli ed. 70. Si^. also, 12 N. H. 230 ; 

3 N T . V. 78. 

The English courts do not hold such a 
power irrevocable in law ; 3 t\ B. 360 ; 

5 ui. 80a. In the last case. Wilde, C. J., 
thus lays down the rule. It may furnish 
a ground for inferring that the advances 
were made upon Che footing of an agree¬ 
ment that the factor shall have an irrevo¬ 
cable authority to sell in case the principal 
made default. But it would bean inference 
of fact, not a conclusion of law. The fact 
that the agent has incurred expense in 
faith of the authority being continued, 
and will sutler loss by its revocation, is a 
ground of recovery against the principal, 
but does not render the |>ower irrevocable. 

A pledge of personal property to secure 
liabilities of the pledgor, with an express 
power of sale, confers such an interest in 
the subject-matter tliat it will not be 
revoked ’by his death ; 10 Paige. Ch. 205. 
Bata power to pledge or sell the. property 
of the constituent and from the avails to 
reimburse advances made on liabilities in¬ 
curred by the appointee is not so coupled 
with an interest as to be irrevocable ; 8 
Wheat. 174; 6 C«»nn. 550. The interest 
must exist in tlie subject-matter of the 
power, and not merely in th»* result of its 
exercise, to become irrevocable : 15 N. H. 
468 ; 20 Ohio St. 185. Hence, if one give a 
letter of credit agreeing to accept bills to a 
certain amount within a limited time, the 
letter is revoked by death, and bills drawn 
after the death and before knowledge 
thereof reaches the drawer cannot be en¬ 
forced against the estate of such deceased 
party; 28 Vt. 200. 

All contracts which are to be executed 
in the name of the constituent by virtue of 
an agency, although forming an essential 
part of a security upon the faith of which 
advances have been made, are of necessity 
revoked by the death of the constituent. 
Even a warrant of attorney to confess 
judgment, although not revocable by the 
act of the party, is revoked by his death. 
The courts, however, allow judgment in 
such cases to be entered as of a term prior 
to the death of the constituent ; 2 Kent 
646; 9 Wend. 452 ; 8 Wheat. 174. See 75 
CaL 349 ; see, also, 2 Ld. Ray m. 700, 849, 
where the form of procedure is discussed ; 
7 Mod. 93; Stra. 108. A warrant of at¬ 
torney to confess judgment, executed by 
a feme sole , is revoked by her marriage ; 
but if executed to a feme sole, the courts 
will allow judgment to be entered up in 
the name of the husband and wife : 3 Hai ¬ 
ring. 411. 

Where one is not notified of the revoca¬ 
tion of the authority of an agent, he is 
justified in acting upon the presumption of 
its continuance; 128 U. S. 374; 75 Cal. 
159; 82 Va. 712. 

The powers of arbitrators. These are 
revocable by either party at any time be¬ 
fore final award; 20 Vt. 199; 156 Mass. 
113 ; 128 III. 72; 58 Mo. App. 289 ; 23 S. E. 
Rep. (Va.) 165. It is not competent for 
the parties to deprive themselves of this 
wer by any form of contract; 8 Co. 80 ; 
Johns. 205. But where the submission 
releasee the original cause of action, and 
the adversary revokes, the party so releas¬ 
ing may recover the amount so released by 


way of damages caused by the revocation.; 
13 Vt. 97. 

Where the submission is mado a rule of 
oourt, it becomes practically irrevocable, 
since such an act would be regarded as 
a contempt of court nnd punishable by 
attachment: 7 East 608. This is the only 
mode of making a submission irrevocable 
“ when the fear of an attachment may in- 
duco them to submit.” 6 Bingh. 443. 

In the American courts a submission by 
rule of court is made irrevocable by the 
express provisions of the statutes in most 
of the states, and the referee is required, 
after due notice, to hear the enso ex parte, 
where either party fails to appear ; 12 Mass. 
47 ; l Conn. 498; 4 Me. 459 ; 5 Pa. 497; 3 
Ired. 333. In Ohio, a submission under the 
statute is irrevocable after the arbitrators 
are sworn ; 19 Ohio St. 245 ; and it has been 
held that a naked submission is not revo¬ 
cable after the arbitrator has made his 
award and published it to one of the parties; 

0 N. H. 30. But while a statute requisite, 
is being witnessed, is not complied with, 
it is incomplete and so the submission is 
revocable ; 5 Paige, Ch. 575. 

When one party to the submission con¬ 
sists of several persons, one cannot revoke 
without the concurrence of the others ; 
Rolle, Abr. Authority (H) ; 12 Wend. 578. 
But the text-writers are not fully agreed 
in this proposition ; see Russ. Arb. 141 ; 2 
Chitty, Bail. 452, where it was held that 
the death of one of several parties on one 
side of the submission operates as a revoca¬ 
tion as to such party at least, and that an 
award made in the name of the survivors 
and the executor of the deceased party is 
void. It is here intimated by way of query 
whether, that where the cause of action 
survives, the award might not legally be 
made in the name of the surviving party. 
See Russ. Arb. 155. 

An award made after the revocation of 
the submission is entirely voiil; 1 Sim. 134. 

The power of the arbitrator is determined 
by the occurrence of any fact which inca¬ 
pacitates the party from proceeding with 
the hearing. Tne marriage of a feme vole is a 
revocation of the arbitrator s power ; 11 Vt. 
525 ; without notice to the arbitrators; 
Russ. Arb. 152. So, also, if she be joined 
with another in the submission, her mar¬ 
riage is a revocation as to both ; W. Jones, 
228 ; Rolle, Abr, Authority. 

Insanity in either party, or in the arbi¬ 
trator, will determine his authority. The 
death of either party , or of the arbitrator, 
or one of them, or where the arbitrators 
decline to act, will operate as a revocation 
of the submission ; 4 T. B. Monr. 8; 1 B. & 
C. 66; 36 Fed. Rep. 408 ; 58 Mo. App. 288. 

It is competent to make provision in the 
submission for the completion of the award, 
notwithstanding the death of one of the 
parties, by proceedings in the name of the 
personal representative. This seems to be 
the general practice in England in late 
years ; 3 B. & C. 144 ; 8 M. & W. 878. And 
m some of the American states it is held 
that a submission by rule of court is not 
determined by the death of the party, 
where the cause of action survives, but 
may be revived and prosecuted in the name 
of the personal representative ; 15 Pick. 79 ; 
3 Halst. 110; 3 Gill 190. Bankruptcy of the 
party does not operate to revoke a sub¬ 
mission to arbitration; Caldw. Arb. 89. 
But it seems to be considered in 9 B. & C. 
059, that the bankruptcy of one party will 
justify the other in revoking. But see 2 
Chitt. Bail. 43 ; 1 C. B. 131. 

The time when the revocation becomes 
operative. Where it is by the express act 
of the party, it will be when notice reaches 
the arbitrator; 5 B. & Aid. 507; 8 Co. 80. 
But in the case of death, or marriage, or 
insanity, the act itself terminates the 
power of the arbitrator at onco, and all acts 
thereafter done by him are of no force ; 11 
Vt. 525: 5 East 266. 

The form of the revocation is not im¬ 
portant, if it be in conformity with the 
, submission, or if, when it is not. it be ac¬ 
quiesced in bv the other party ; 7 Vt. 287. 

It is said in the books that the revoca¬ 
tion must be of as high grade of contract 


as the submission. This seems to be as¬ 
sumed by the text-writers and judges ns n 
settled proposition ; 8 Co. 82 ; 8 Johns. 125. 
Where the submission is in writing, the re¬ 
vocation “ ought to be in writing ” : 18 Vt. 
91. But see 7 Vt. 237. 240; 15 N. H. 468. 
It seems questionable whether at this day 
a submission by deed would require to be 
revoked by deed, since the revocation ip 
not a contract, but a mere notice, nnd no 
special right is conferred upon such an act 
by the addition of wax' or wafer ; 8 Ired. 
74. But see 26 Me. 251, contra. But it is 
conceded the party may revoke by any act 
which renders it impracticable for the 
arbitrators to proceed ; 7 Mod. 8 ; Story, 
Ag. 474. 

So a revocation imperfectly expressed, 
as of the bond instead of the submission, 
will receive a favorable construction, in 
order to etFectuate the intention of the 
party ; 1 Cow. 325. 

It has bean held, too, thut bringing a 
suit upon the same cause of action em¬ 
brace 1 in the submission, at any time be¬ 
fore the award, was an implied revocation ; 
0 Dana 107; 120 III. 4 72. 

The power of a partner to contract in 
the name of the firm may be revoked, by 
injunction out of chancery, where there is 
a wanton or fraudulent violation of the con¬ 
tract constituting the association ; Bisp. 
Eq. 420 ; 1 Story, E j. Jur. £ 673. This will 
sometimes be don i o i account of the im¬ 
practicability of carrying on the under¬ 
taking ; 1 Cox, Ch. 213; 2 V. & B. 299. So, 
too, such an injunction might be granted 
on account of the insanity or permanent 
incapacity of one of the partners ; 1 Story, 
Eq. Jur. § 073. But insanity is not alone 
sufficient to produce a dissolution of the 
partnership; 2 My. & K. 125. See Part¬ 
nership. 

An oral license to occupy land is, where 
the statute of frauds prevails, revocable at 
pleasure, unless permanent and expensive 
erections have been paid by the licensee in 
faith of the permission. In such case a 
court of equity will decree a conveyance 
on equitable terms, in conformity with the 
contracts of the parties, or else require 
compensation to he made upon equitable 
principles; 1 Stockt. 471 ; Red. Railw. 106 ; 
13 Vt. 150; 10 Conn. 375. 

For the law in regard to the revocation 
of wills, see Wills. 

REVOCATIONS PARLIAMENTI. 

An ancient writ for recalling a parlia¬ 
ment. 4 Inst. 44. 

REVOCATUR (Lat. it is recalled). A 
term used to denote that a judgment is an¬ 
nulled for an error in fact. The judgment 
is then sai 1 to be recalled, revocatur ; not 
reversed , which is the word used when a 
judgment is annulled for an error in law : 
Tidd, Pr. 1126. 

REVOLT. The endeavor of the crew 
of a vessel, or any one or more of them, to 
overthrow the legitimate authority of her 
commander, with intent to remove him 
from his command, or against his will to 
take possession of the ve.isel by assuming 
the government and navigation of her, or 
by transferring their obedience from the 
lawful commander to some other person. 
11 Wheat. 417. 

According to Wolff, revolt and rebellion 
are nearly synonymous: he says it is the 
state of citizens who unjustly take up 
arms against the prince or government. 
Wolff, Droit de la Nat. § 1232. Bee Ri- 

BKLLION. 

By K. 8. | 636V, 1C any one eft the craw of &u 
American vessel, on the high seas or other waters, 
within the admiralty and maritime Jurisdiction of 
lbe U. 8., endeavors to make a revolt, etc., or con¬ 
spires, etc., so to do, or Incites, etc., any other of 
the crew to disobey lawful others, or to neglect 
their duty, or assembles such orders In e mutinous 
manner, or makes a riot, or unlawfully confines the 
master, etc., he is punishable by a 11ns of not over 
$1,UUQ, or imprisonment for not over five years, or 
both. By | MW, if any one of the crew, etc., usurps 
the command of the vessel.or deprives the master of 
authority, or resists bis authority, or transfers the 
same to one not entitled thereto, he Is punishable by 
e fine of uot over 12,000, and Imprisonment for not 
over ten years. Foreign seamen on American ves¬ 
sels are punishable under this section ; 1 N. Y. Leg. 
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RIGHT OP DIVISION 


In raonarohs a olaim to rule over their sub¬ 
jects by divine appointment, they call the 
claim divine right, ju* divinum; if the 
claim is founded or given bv law, it is a 
legal right. The ideas of claim and that 
the claim must be well founded always 
constitute the idea of right. Rights can 
only inhere in ami exist between moral 
beings : and no moral beings oan coexist 
without rights, consequently without ob¬ 
ligations. Right and obligation are cor¬ 
relative ideas. The idea of a well-founded 
claim becomes in law a olaim founded in 
or established by the law : so that we may 
say a right in law is an acknowledged 
claim. 

Men are bv their inherent nature moral 
and social beings; they have, therefore, 
mutual claims upon one another. Every 
well-grounded claim on others is called a 
right, and, since the social character of 
man gives the element of mutuality to each 
olaim. every right conveys along with it 
the idea of obligation. Right and obliga¬ 
tion are correlative. The consciousness of 
all constitutes the first foundation of the 
right or makes the claim well grounded. 
Its incipiency arises instinctively out of the 
nature of m*n- Man feels that he has a 
right of ownership over that which he has 
produced out of appropriated matter, for 
instance, the bow he has made of appro¬ 
priated wood ; he feels that he has a nght 
to exact obedience from his children, long 
before laws formally acknowledge or pro¬ 
tect these rights ; but he feels, too, that if 
he claims the bow which he made as his 
own, he ought to acknowledge (as cor¬ 
relative obligation) the same nght in an¬ 
other man to the bow which he may have 
made; or if he. as father, has a right to the 
obedience of his children, they have a cor¬ 
responding claim on him for protection as 
long as they are incapable to protect them¬ 
selves. The idea of right* is coexistent 
with that of authority (or government) ; 
both are inherent in man ; but if we un¬ 
derstand by government a coherent system 
of laws by whioh a state is ruled, and if we 
understand by state a sovereign society, 
with distinct authorities to make and exe¬ 
cute laws, then rights precede govern¬ 
ment, or the establishment of states, which 
1 b expressed in the anoient law maxim: Ne 
ex regulaju» sumatur , aed ex jure quod eat , 
regiua ftat. See Government. We can¬ 
not refrain from referring the reader to 
the noble passage of Sophocles, CEdyp. Tyr. 
878 et aeq. t and to the words of Cicero, in 
his oration for Milo: Est enimhcec,judicea, 
non aeripta sed nata lex ; quam non didici- 
toim, aocepimus, legimua; verum ex natura 
ipsa arripuimus, hausimus, expresaimue ; 
ad quam non doeti aed facti; non instituti 
aed imbuti sumus. 

As rights precede government, so we find 
that now rights are acknowledged above 
governments and their states, in the case 
of international law. International law is 
founded on rights, that is. well-grounded 
claims whioh civilized states, as indi¬ 
viduals, make upon one another. As gov¬ 
ernments come to be more and more 
clearly established, rights are more clearly 
acknowledged and protected by the laws, 
and right comes to mean a claim acknowl¬ 
edged and protected by the law. A legal 
right, a constitutional right, means a right 
rotected by the law, by the constitution ; 
ut government does not create the idea 
of right or original rights; it acknowledges 
them ; just as government does not create 
property or values and money, it acknowl¬ 
edges and regulates them. If it were 
otherwise, the question would present it¬ 
self, whence does government come? 
whence does it derive its own right to 
create rights? By compact? But whence 
did the contracting parties derive their 
right to create a government that is to 
make rights? We would be consistently 
led to adopt the idea of a government by 
rus divinum ,—that is, a government deriv¬ 
ing its authority to introduce and establish 
rights (bestowed on it in particular) from 
a source wholly separate from human 
society and the ethical diameter of man, 
in the same manner in which « e acknowl¬ 


edge revelation to oome from a sou roe not 
human. 

Rights are claims of moral beings upon 
one another: when we speak of rights to 
certain things, they are, strictly speaking, 
claims of persons on persons,—in the case 
of property, for instance, the claim of ex¬ 
cluding others from possessing it. The idea 
of right indicates an ethical relation, and 
All moral relations may be infringed; 
claims may ba made and established by 
law which are wrong in themselves and 
destitute of a corollary obligation ; they 
are like every other wrong done by society 
or government; they prove nothing con¬ 
cerning the origin or essential character 
of lights. On the other hand, claims are 
gradually more clearly acknowledged, 
and new ones, which were not perceived 
in early periods, are for the first time 
perceived, and surrounded with legisla¬ 
tive protection, as civilization advances. 
Thus, original rights, or the rights of man, 
are not meant to bo claims which man has 
always perceived or insisted upon or pro¬ 
tected, out thoee claims which, according 
to the person who usee the term, logically 
flow from the necessity of the physical and 
moral existence of man ; for man is born 
to be a man,—that is, to lead a human ex¬ 
istence. They have been called inalienable 
rights; but they have been alienated, 
and many of them are not perceived for 
long periods. Liebcr, in his Political 
Ethics, calls them primordial rights : he 
means rights directly flowing from the 
nature of man, developed by civilization, 
and always showing themselves clearer and 
clearer as society advances. He enumer¬ 
ates, as such especially, the following : the 
right of protection ; the right of personal 
freedom,—that is, the claim of unre¬ 
stricted action except so far as the same 
olaim of others necessitates restriction: 
these two rights involve the right to have 
justice done by the public administration 
of justice, the right of production and ex¬ 
change (the right of property), the right 
of free locomotion and emigration, the 
right of communion in speech, lotter, 
print, the right of worship, the right of 
influencing or sharing in the legislation. 
Ail political civilization steadily tends to 
bring out these rights clearer and clearer, 
while in the course of this civilization, from 
its incipiency, with its relapses, they ap¬ 
pear more or less developed in different 
periods and frequently wholly in abeyance ; 
nevertheless, they have their origin in the 
personality of man as a social being. 

Publicists and jurists have made the fol¬ 
lowing further distinction of rights ;— 

Rights are Pfrf&ct and imperfect. When 
the tilings which wo have a right to possess, 
or the actions we have a right to do, are or 
may be fixed and determinate, the right is 
a perfect one ; but when the thing or the 
actions are vague and indeterminate, the 
right is an imperfect one. If a man de¬ 
mand his property which is withheld from 
him, the right that supports his demand 
is a perfect one, because the thing de¬ 
manded is or may be fixed and determinate; 
but if a poor man ask relief from those 
from whom he has reason to expect it, the 
right which supports his petition is an im¬ 
perfect one, because the relief which he 
expects is a vaguo, indeterminate thing. 
Rntherforth, Inst. c. 2, § 4; Grotius, lib. 1. 
o. 1, § 4. 

Rights are also absolute and qualified. 
A man has an absolute right to recover 
property which belongs to him ; an agent 
has a aualifled right to recover such prop¬ 
erty when it lias been intrusted to his care 
and which has been unlawfully taken out 
of his possession. 

Rights might with propriety be also 
divided into natural and civil rights ; but 
as all tbe rights which man has received 
from nature liave been modified and ac¬ 
quired anew from the civil law, it is more 
proper, when considering their object, to 
divide them into political and civil rights. 

Ihlitical rights consist in the power to 
participate, directly or indirectly, in the 
establishment or management or govern¬ 
ment. These political rights are fixed bv 


the constitution. Every citizen has the 
right of voting for publio officers, and of 
being elected ; these are the political rights 
which the humblest citizen possesses. 

Civil rights are those which have no re¬ 
lation to the establishment, support, or 
management of the government. These 
consist in the power of acquiring and en¬ 
joying property, of exeroising the paternal 
and marital powers, and the like. It will 
be observed that everyone, unless deprived 
of them by a sentence of civil death, is in 
the enjoyment of his civil rights,—which 
is not the case with political rights; for 
an alien, for example, has no political, al¬ 
though in the full enjoyment of his civil, 
rights. 

These latter rights are divided into a&ro- 
lute and relative . The absolute rights of 
mankind may bo reduced to three Drinci- 
pa! or primary articles : the right of per¬ 
sonal security, which consists in a person's 
legal and uninterrupted enjoyment of liis 
life, his limbs, his body, his health, and 
his reputation ; the right of personal lib¬ 
erty, which consists in the power of loco¬ 
motion, of changing situation or remov¬ 
ing one’s person to whatsoever place one’s 
inclination may direct, without any re¬ 
straint unless by due course of law ; the 
right of property , which consists in the 
free use, enjoyment, and disposal of all his 
acquisitions, without any control or dimi¬ 
nution save only by the laws of the land. 

1 Bla. Com. 124-189. 

The relative rights are public or private: 
the first are those which subsist between 
the people and the government; as, the 
right of protection on the part of the 
people, ana the light of allegiance which 
is due by the people to the government; 
the second are the reciprocal lights of 
husband and wife, parent and child, guar¬ 
dian and ward, master and servant. 

Rights are also divided into legal and 
equitable. The former are those where the 
party has the legal title to a thing; and in 
that case his remedy,for an infringement 
of it is by an action in a court of law. Al¬ 
though the person holding the legal title 
may have no actual interest, but hold only 
09 trustee, the suit must be in his name, 
and not, in general, in that of the cestui 
que trust ; 8 Term 332 ; 1 Saund. 158, n. 1; 

2 Bing. 20. The latter, or equitable rights, 
are those which may be enforced in a court 
of equity by the cesfut que trust . 

BIGHT OF ACTION. The right to 
bring suit in a case. Also sometimes used 
in the same sense as right inaction, which 
is identical with chose in action ( q . u). 

RIGHT OF APPRAT. This Is not 
limited to a right of appeal by statute, bat 
includes a case where a judge lias given 
leave to appeal. 4G L. J. Q. B. 226 ; 2 6. B. 
D. 125. 


RIGHT TO BEGIN. In Praotioe. 

The party who asserts the affirmative of an 
issue has the right to begin and reply, as 
on him is the burden of proof. The sub¬ 
stantial affirmative, not the verbal, gives 
the right; 1 Groenl. Ev. § 74 ; 18 B. Monr. 
186 ; 8 Ohio St. 807 ; 2 Gray 260 ; Tay. Ev. 
356. Seo Open in o and Closino. 

RIGHT CLOSE, WRIT OF. Ar 
abolished writ which lay for tenants in 
ancient demesne, and others of a similar 
nature, to try the right of their lands and 
tenements in the court of the lord exclu¬ 
sively. 1 Steph. Com. 224. 

BIGHT OF COMMON. See Common, 

RIGHT OF DISCUSSION. In 
Bootoh Law. The right which the cau¬ 
tioner (surety) has to Insist that the cred¬ 
itor shall do his best to compel the per¬ 
formance of the contract by the principal 
debtor, before he shall be called upon. 1 
Bell, Com. 847. 

RIGHT OF DIVISION. In Scotch 
Law. The right whioh each of several 
cautioners (sureties) has to refuse to an¬ 
swer for more than his own share of the 
debt. To entitle the cautioner to this right. 


EIGHT OF HABITATION 
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the other cautioners must be solvent, and 
there must be no words in the bond to ex¬ 
clude it. 1 Bell, Com. 847. 

EIGHT OF HABITATION. In 

Louisiana. The right of dwelling gratui¬ 
tously in a house the property of another. 
La. Civ. Code, art. 0*28 ; 3 Toullier, c. 2, p. 
825; 14 id. n. 278, p. 330; Pothier, n. 22-23. 

BIGHT HEIRS. The heirs of the tes¬ 
tator at common law, who, if more than 
one, take as tenants in common. 47 L. J, 
Ch. 714; 33 W. R. 350. 

Direct, nearest ; lineal ; legal heirs. An¬ 
derson. “Right heirs/’ in a will, was held 
to mean children. ./</., 42 N. J. Eq. 557. 
A limitation to one and his “right heire” 
is the same as to hie “heirs” 6imply ; and a 
limitation directly to the “right heirs” of 
one carries a fee, without the addition of the 
words “and his heirs.” Id.; 1 Washb. Real 
Prop. * 57. To limit an estate to one’s 
“right heir," excepting A, who actually is 
that heir, is palpably inconsistent. Id.; 132 
Mass. 529. 

BIGHT HONOURABLE. In Eng¬ 
land. A title given to privy councilors, 
earls, viscounts, barons, and to certain 
mayors who boar the title of “Lord” ex 
officio. Stand. Diet. Sec Honorable. 

BIGHT TO JUBY TBIAL. The 

“right to jury trial” is the right to the sub¬ 
mission to a jury of all the issues of fact in 
the case on the law given by the court, and 
the jury determines the rights of the litigants 
under the law. 131 Ky. 46, 114 S. W. 308. 

BIGHT OF LIEN. The word lien is 
of the same origin as the word liable, and 
the right of lien expresses the liability of 
certain property for a certain legal duty, 
or a right to resort to it in order to enforce 
the duty. 30 Pa. 277. See Lien. 

BIGHT PATENT. The name of an 
ancient writ, which Fitzherbert says, 
“ought to be brought of lands and tene¬ 
ments, and not of an advowson, or of com¬ 
mon, and lieth only of an estate of fee- 
simple, and not for him who has a lesser 
estate, as tenant in tail, tenant in frank- 
marriage, or tenant for life.” Fitzh. N.B.l. 

BIGHT, PETITION OF. See Peti¬ 
tion 07 Right. 

BIGHT OF POSSESSION. The 

right to possession which may reside in one 
man, while another has the actual posses¬ 
sion, being the right to enter and turn out 
such actual occupant: e. g. the right of a 
disseisee. An apparent right of possession 
is one which may be defeated by a better ; 
an actual right of possession, one which 
will stand the test against all opponents. 
2 Bla. Corn. *196. 

BIGHT OF PBOPEBTY. The ab¬ 
stract right ( meru/tt jus) which remains 
after the actual possession has been so long 

f rone that the right of possession is also 
oat, and the law will only allow recovery 
of the land by a writ of right. It, together 
with possession and right of possession, 
makes a perfect title; e. g. a disseisor has 
naked possession, the disseisee has right of 
possession and right of property. But 
after twenty years without entry the light 
of possession is transferred from the dis¬ 
seisee to the disseisor ; and if he now buys 
up the right of property which alone re¬ 
mains in the disseisee, the disseisor will 
unite all three rights in himself, and there¬ 
by acquire a perfect title. 2 Bla. Com. 
*197. 

BIGHT OF 8 ALE. A contractual right 
of sale of an article constitutes the taker 
of such right an agent for the sale of the 
article, but does not bind the giver to sup¬ 
ply the article ; 0 L. R. Ir. 319. 

BIGHT OF SEARCH. See Search, 

Rioiitof ; Prisoner. 

BIGHT OF SUCCESSION TO 
THE CROWN. See Hereditary 
Right to the Crown. 

BIGHT OF VISITATION. See 


Visit, Right op ; Visitation ; Cf. Search, 
Right of. 

BIGHT OF WAY. See Easement; 
Way. 

BIGHT, WRIT OF. See Writ of 
Rioht. 

^m^HTS. See Imprescriptible ;Nat 
oral Riohth. 

BIGHTS, BILL OF. See Bill of 
Rights. 

RIGHTS OF PERSONS. Rights 
which concern and are annexed to the 
persons of men. 1 111. Com. 122. 

BIGHTS OF THINGS. Rights 

which may be acquired over external objects 
or things unconnected with the person. 1 
Bl. Com. 122. 

BIGOB JURIS (L. LatStrictness 
of law. 

BIGOB MORTIS. Rigor of death. 
Death stiffening ; the rigidity of the muscles 
that occurs at death and lasts till decom¬ 
position sets in. It is due to the formation 
of myosin by the coagulation of the contents 
of the individual muscle fibers. Webster. 

BING. A combination of persons, 
usually for the attainment of a selfish aim 
or purpose ; especially a clique formed for 
controlling a market, or local or state poli¬ 
tics. See Restraint of Trade. 

BING-DROPPING. In Criminal 
Law. A phrase applied in England to a 
trick frequently practised in committing 
larcenies. It is difficult to define it; it will 
be sufficiently exemplified by the following 
cases. The prisoner, with some accom¬ 
plices, being in company with the prose¬ 
cutor, pretended to find a valuable ring 
wrapped up in a paper, appearing to be a 
jeweller's receipt for “ a rich brilliant dia¬ 
mond ring.” They offered to leave the 
ring with the prosecutor if he would de¬ 
posit some money and his watch as a secur¬ 
ity. The prosecutor, having accordingly 
laid down nis watch and money on a table, 
was beckoned out of the room by one of the 
confederates, while the others took away 
hi9 watch and money. This was held to 
amount to a larceny ; 1 Leach 273. In 
another case, under similar circumstances, 
the prisoner procured from the prosecutor 
twenty guineas, promising to return them 
the next morning, ard leaving the false 
jewel with him. This Was also held to be 
larceny ; 1 Leach 314 ; 2 East, PI. Cr. 079. 

BING SETTLEMENT. The ring 
Battlement., where there is no physical 
handing over of commodities in buying and 
selling transactions, e.g., in the grain pit, is 
reached by a comparison of books among 
the clerks of the members buying and selling 
in the pit, and picking out a series of transac¬ 
tions which begins and ends with dealings 
which can be set against each other by 
eliminating those between—as, if A has 
sold to B five thousand bushels of M&y 
wheat, and B has sold the same amount to 
C. and C to D and D to A. Substituting 
D for B by novation, A’s sale can be set 
arsinet his purchase, on simply paying the 
difference in price. 198 U. S. 247. Cf. 
Direct Settlement. 

BINGING THE CHANGE. A trick 
practised by a criminal, by which, on re¬ 
ceiving a good piece of money in payment 
of an article, he pretends it is not good, 
and, changing it, returns to the buyer a 
spurious coin. See 2 Leach 786. 

BINGS - GIVING. The giving of 
golden rings by a newly-created sergeant- 
at-law to every person of rank at court, 
from the princes of the blood, through the 
lords in parliament and the justices and 
barons of the courts, down to the meanest 
clerk of common pleas, to each one accord^- 
ing to his dignity. The expense was not 
less than forty pounds English money. 
Fortesque 190; 10 Co. Introd. 28. 

BIOT. In Criminal Law. A tu¬ 


multuous disturbance of the peace by three 
persons or more, assembling together of 
their own authority with an intent mut¬ 
ually to assist each other against any who 
shall oppose them, in the execution of 
some enterprise of a private nature, and 
afterwards actually executing the same in 
a violent and turbulent manner, to the 
terror of the people, whether the act in¬ 
tended were of itself lawful or unlawful 
Hawk. PI. Cr. c. 65, $ 1. See 3 Blackf. 209; 
8 Rich. 337 ; 5 Pa. 83 : 78 Ga. 258. 

“ An unlawful assembly which has ac¬ 
tually begun to execute the purpose fox 
which it is assembled, by a breach of the 
peace, and to the terror of the public or a 
lawful assembly, may become a riot if the 
persons assembled form and proceed to 
execute an unlawful purpose to the terror 
of the people, although they had not that 

S urpose when they assembled. 1 ' Steph. 
tig. Cr. Law, art. 77. 

In this case there must be proved— first, 
an unlawful assembling; 15 N. H. 109 ; for 
if a number of persons lawfully met to¬ 
gether, as, for example, at a fire, or in a 
theatre or a church, should suddenly quar¬ 
rel and fight, the offence is an affray, and 
not a riot, because there was no unlawful 
assembling; but if three or m>re being so 
assembled, on a dispute occurring, form 
into parties with promises of mutual as¬ 
sistance, which promises may be express, 
or implied from the circumstances, then 
the offence will no longer be an affray, but 
a riot; the unlawful combination will 
amount to an assembling within the mean¬ 
ing of the law. In this manner any law¬ 
ful assembly may be converted into a riot; 
18 Me. 340; 1 Camp. 828 ; 24 Hun >562. 
Any one who joins the rioters after they 
have actually commenced is equally 
guilty as if he had joined them while as¬ 
sembling. 

Secondly , proof must be made of actual 
violence and force on the part of the rioters, 
or of such circumstances as have an appar¬ 
ent tendency to force and violence, and 
calculated to strike terror into the public 
mind; 2 Camp. 309. See 60 Ga. 120; 20 
Mo. 429. The definition requires that the 
offenders should assemble or their own au¬ 
thority, in order to create a riot : if, there¬ 
fore, the parties act under the authority 
of the law, they may use any necessary 
force to enforce their mandate, without 
committing this offence. See I Hill S. C. 
863; 72 N. C. 25. 


Thirdly, evidence must be given that the 
defendants acted in the riot and were par¬ 
ticipants in the disturbance ; 1 Morr. Tenn. 
142. It is sufficient if they be present en¬ 
couraging or giving countenance, support, 
or acquiescence to the act; 9 Miss. 270, 
See 1 Russ. Cr. *382; Co. 3d Inst. 170; 4 
Bla. Coin. 146; Com. Dig.; Ros. Cr. Ev. 
Women and infants above, but not those 
under, the age of discretion are punishable 
as rioters; 1 Russ. Cr. *387. 

In a case growing out of the riots in 
Pittsburg in 1877, under a statute making 
a county liable for the property “ situated ” 
therein, when destroyed by a mob, the lia¬ 
bility was held to attach to property owned 
by a non-resident of the state, in transit in 
possession of a common carrier; 90 Pa. 
897 ; 9. C. 33 Am. Rep. 070. 

In the absence of a statute giving a 
remedy, municipal corporations are not 
liable for damages resulting in loss of life 
from the acts or a mob or riotous assem¬ 
blage, no matter what the negligence of 
the city officials may have been ; 23 U. S. 
App. 533. See Riot ; Mob; Unlawful 
Assembly ; Public Meetino ; Affeay. 


BIOT ACT. The stat. 1 Geo. I. st. 2, 
c. 5. It forbade the unlawful assembling 
of twelve persons or more to the disturb 
ance of the peace. If they continue to¬ 
gether for one hour after the sheriff, 
mayor, etc., haa oommended them to dis- 

S erse, such contempt aha 11 be felony. 

tat. 24 A 25 Viet. o. 07, s. 11, requires 
that, in order to constitute felony, the 
riotous act must consist in demolishing, 
or beginning to demolish, some building ; 
Mo*. A W.; Cox A S. Cr. Law 104. 
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Bj statute 1 Goo. I., t)»e Riot Ant, 
which U directed to be reed in a loud 
voice by a justice of the peace or other 
person authorised by the act, it to be 
[q the following words or in words 
of like effect: —'“Our Sovereign Lord 
the King charset It and oommandeth 
all persons, being assembled, immediately 
to disperse the mat' Ives, and peaceably to 
depart to their habitations, or to tbelr 
lawful business, upon the pains contained 
in the act made in the first year of King 
George for preventing tumults and riotous 
assemblies, God save the King.” 

Persons who wilfully obstruct or hinder 
the reading of the proclamation are guilty 
of felony, and if tne proclamation would 
have been read had it not been prevented 
by the interference of any person or per¬ 
sons, any twelve or more persona who 
remain together after the proclamation 
would have been read, are guilty of felonv, 
as if the act had been read. See 21 St. 'fr. 
485. 

RIOTOUSLY. In Pleading. A 

technical word, properly used in An indict¬ 
ment for a riot, which of itaelf implies 
violence. 2 Seas. Cas. Sc. 13 ; 3 Stra. 834 ; 
3 Chitty, Cr. Law 489. 

HIP A (Lat.). The banks of a river, or 
the place beyond which the waters do not 
in their natural course overflow. 

An extraordinary overflow does not 
change the banks of the river. Pothier, 
Pand. lib. 50. See Banks ; River. 

RTP ART AT T. Belonging to or relating 
to the bank of a river. 

RVP ARTA~w NATIONS. In Inter¬ 
national lav, those who possess opposite 
banks or diff erent parts of banks of one and 
the same river. R. A L. Diet. 


HEP ARLAN PROPRIETORS. 

Those who own the lands bounding upon a 
watercourse. 4 Mass. 897. 

Each riparian proprietor owns that por¬ 
tion of the bed of the river (not navigable) 
which is adjoining his land usque adfilum 
aquae; or, in other words, to tne thread ot 
central line of the stream ; H&rgr. Tracts 
5 ; Holt 409 ; 3 Dane, Abr. 4 ; 7 Mass. 496 ; 
5 Wend. 433 ; 2 Conn. 482 ; 11 Ohio St. 138; 
Ang. Wat.-Courses 3; 28 Am. Law Reg. 
147, 337; 47 Ill. App. 258 ; 142 U. S. 254. 
Where the middle ot a stream is the bound¬ 
ary between states or private landowners, 
that boundary follows any changes in the 
stream which are due to a gradual accre¬ 
tion or degradation of its banks; 143 U. S. 
359; but where a navigable stream sud¬ 
denly changes its course, the owner of the 
shore does not acquire title to the aban¬ 
doned channel; 117 Mo. 33. 

Where one had obtained title by adverse 
p o ss ess ion of land bounded by a stream, it 
was held that he had not acquired title 
to the middle line of the stream; 89 8. 
W. Rep. (Ky.) 495. See River; Watrb- 
Cocksb; TIDE-Water; Wharf; AjlluvioN; 
Avulsion • Fishery ; Reliction ; Lake ; 
Accretion. 

As to the rights of riparian owners over 
the bed of navigable waters between high 
and Low water-mark, the decisions are 
somewhat conflicting, although the gen¬ 
eral rule is that the riparian owner holds 
the right of access to tne water, subject to 
the right of the state to improve naviga¬ 
tion ; Wood, Nuisances, 8d ed. 418, 693 
tt sea.; 81 Pa. 80 ; 7 W. N. C. Pa. 822; 122 
Pa f9l. That the riparian owner has a 
right of action where his access to the 
water is cut off by a structure erected be¬ 
tween high and low water mark, by a 
corporation acting under its charter, see L. 
R 5 H. L. 418; 10 Wall. 497 ; 25 Wend. 
483; 42 Wise. 214; b. c. 21 Am. Rep. 394, 
n.; contra, 82 la 106 ; a c. 7 Am. Rep. 
178; 8 Cow. 148; 84 N. J. 832 ; 8 Am. 
Rep. 389. Where, by the action of the sea, 
the sea front was cut off between certain 
points, and a beach formed outside the 
main-l and , divided from it by a navigable 
bar, the title to the new formation was 
held to be in the owners of the part cut 
off; 81 How. Pr. 197. See 98 Ill. 84; 85 la. 


JMt.' An owner does not Lose his property 
tn the soil by submersion or avulsion if he 
afterwards reclaims it by natural or artifi- 
oial means, nor does the length of time 
during whloh the soil was submerged bAr 
his rights: 169 Ill. 893. 

Where the Land of the riparian owner 
ended in an almost perpendicular bank 
from five to six feet nign, to the foot of 
which the bed of the river reached, often 
rising some height above it. and by accre¬ 
tion caused by the planting of trees in the 
river a short distance from the bank by 
one wlio owned the bed of the river and a 
separate fishery, the accretion was held to 
be the property of the latter, and not of 
the riparian owner; [1896] 2 Ch. 1, prac¬ 
tically reversing [1898] 1 Ch. 78. In the 
leading cases of Oou d v. Hudson River 
R. R. Co , 6 N. Y. 522, it was held, Ed¬ 
monds, J., dissenting, that “ whatever 
rights the owner of the land has in the 
river, or in its shore below high-water 
mark, are public rights, which are under 
the oontrol of the legislative power, and 
any loss sustained through the act of the 
legislature affecting them is damnum ab¬ 
sque injuria ” Government grants for 
lands bordering upon navigable waters ex¬ 
tend only to high-water mark; 85 Fed. 
Rep. 45. One riparian owner oannot build 
out into the stream, so as to injure the 
land of another riparian owner, even when 
armed with a license granted under act of 
parliament; L. R. 1 App. Cas. 663. The 
owner of lands situated on the sea cannot 
maintain ejectment for that portion of a 
wharf constructed on hi9 land, which ex¬ 
tends below low-water mark; 52 Cal 885. 
The owner of both sides of a stream above 
tide-water has a right to the ice formed 
between bis boundaries; 14 Chic. Leg. 
News 88. The intervention of a puhlic 
road between an estate and a river does 
not prevent the owner of the estate from 
being considered as the front or riparian 
proprietor, when nothing susceptible of 
private ownership exists between the road 
and river ; 44 La. Ann. 1043. A riparian 
proprietor of land bordering upon a run¬ 
ning stream has a right to the now of its 
waters as a natural incident to his estate, 
and they cannot be lawfully diverted 
against his consent; 133 U. S. 541. 

Ab to riparian rights, see 10 L. R. A. 207, 
n. ; 8 Kent [427] ; River ; Lares. 

RI7TOWELL, or BBAPTOWEL. 
A gratuity or reward given to tenants after 
they had reaped their lord's corn, or done 
other customary duties. CowelL 

RMHi ARTAN LAW. A code of laws 
of the Franks, who occupied the country 
upon the Rhine, the Meuse, and the Scheldt, 
who were collectively known by the name 
Ripuarians, and their laws as Ripuarian 
law. 

RUMS. Used in the phrase 4 'rising of 
the court” which has been held equivalent In 
“final adjournment” or "the Iasi day of the 
term.” 24 Am. A Eng. Encyc. 2nd ed., 
983 ; 11 Neb. 165. 

RISING OF THE COURT. -See 

Rise. 

RISK OF EMPLOYMENT. See 

Assumption op Risk. 

RISKS AND PERILS. In Insur¬ 
ance. Those causes against loss from 
which the insurer is to be protected in 
virtue of the contract for insurance. 

The risk or peril in a life policy is death ; 
under a fire policy, damage by Are ; and 
under a marine policy, by perils of the seas, 
usually including fire ; and under a policy 
upon subjects at risk in lake, river, or canal 
navigation, by perils of the same. See In¬ 
surable Interest ; Insurance ; Policy ; 
Warranty. 

Under a marine Insurance the risks are 
from a certain place to a certain other, or 
from one date to another. The perils usu¬ 
ally insured against aa mi perils of the seas 1 * 
are—fire, lightning, winds, waves, rocks, 
shoals, and collisions, and also the perils of 
hostile capture, piracy, theft, arrest, bar¬ 


ratry, and Jettisons. 1 PlijU. Ins. & 1099. 
But a distinction is made between tlieex¬ 
traordinary action of perils of the seas, for 
which underwriters are liable, and wear 
and tear and deterioration by decay, for 
which they ure not liable; 1 Phill, Ins. § 
1105. See Perils op the Sea. 

Perils of lakes, rivers, etc., are analogous 
to those of the seas ; 1 Phill. Ins. 6 1099, n. 

Underwriters are not liable for loss occa¬ 
sioned by the gross misconduct of the as¬ 
sured or imputable to him ; Biddle, Ins. 
981 ; but if a vessel is seaworthy, with 
suitable officers and crew, underwriters 
are liable for loss though occasioned 
through the mistakes or wont of assiduity 
and vigilance of the officers or men ; 1 
Phill. Ins. § 1049 ; Beach. Ins. 022. Under¬ 
writers are not answerable for loss directly 
attributable to the qualifications of the in¬ 
sured subject, independently of the speci¬ 
fied risks ; 1 Phillips, Ins. c. xiii. sect, v, ; 
or for loss distinctly occasioned by the 
fraudulent or gross negligence of the as¬ 
sured. 

Insurance against illegal risks—such as 
trading with an enemy, the slave-trade, 
piratical cruisers, and illegal kinds of busi¬ 
ness—is void; 1 Phill. Ins. §§ 210, 091. 
Policies usually contain express exceptions 
of some risks besides those impliedly ex¬ 
cepted. These may be—in maritime in¬ 
surance, contraband and illicit, interloping 
trade, violation of blockade, mobs and 
civil commotions; in fire policies, loss on 
jewelry, paintings, sculpture, by hazard¬ 
ous trades, eto. ; in life policies , loss by 
suioide, risk in certain climates or locali¬ 
ties, and in certain hazardous employments 
without express permission ; lPhilL Ins. §§ 
85, 63,64. See Loss; Total Loss ; Aver¬ 
age; Assumed Risk ; Assumption op Risk 

RIVAGE. In French law, the shore, 
as of the sea. In English law, a toll an¬ 
ciently paid to the crown for the passage 
of boats or vessels on certain rivers. Cowel. 

RIVER. A natural stream of water 
flowing betwixt banks or walls in a bed of 
considerable depth and width, being so 
called whether its enrrent sets always one 
way or flows and reflows with the tide. 
Woolrych, Wat. 40; 16 N. H. 467. 

A body of flowing wAter; a running 
stream of no speciflo dimensions, larger 
than a brook or rivulet, and pent on either 
side by walls or banks; 7 Ina. App. 809. 

Rivers are either publio or private. 
Public rivers are divided into navigable 
and non-navigable,—the distinction being 
that the former flow and reflow with the 
tide, while the latter do not. Both are 
navigable in the popular sense of the term ; 
Ang. Tide-Wat. 74 ; 7 Pet. 824 ; 5 Piok. 
199; 26 Wend. 404; 4 B. & C. 602. 

At common law, the bed or soil of all 
rivers subject to the ebb and flow of the 
tide, to the extent of such ebb and flow, 
belongs to the crown ; and the bed or soil of 
all rivers above the ebb and flow of the tide, 
or in which there is no tidal effect, belongs 
to the riparian proprietors, each owning to 
the centre or thread ,—ad filum aquae, 
which see,—where the opposite banks be¬ 
long to different persons ; Ang. Tide-Wat. 
20; Daveis 149; 5 B. & Aid. 268. In this 
country the common law has been recog¬ 
nized as the law of many of the states,— 
the state succeeding to the right of the 
crown ; 4 Pick. 268 ; 26 Wend. 404; 31 Me. 
9; 1 Halst. 1; 2 Conn. 481; 2 Swan 9; 10 
Ohio 5W ; 4 Wis. 486; 117 Mo. 33. See 146 
U. S. 337. But in some states the common- 
law distinction founded on the tide is not 
recognized, and it is held that the owner¬ 
ship of the bed of soil of all rivers navigable 
for any useful purpose of trade or agri¬ 
culture. whether tidal or fresh-water, is in 
the state ; 2 Binn. 475 ; 14 S. & R. 71 ; 3 
Ired. 277; 1 M’Cord 580 ; 3 la. 1 ; 29 Miss. 
21; 11 Ala. 480 ; 71 Hun 153; 122 Pa. 191. 
See 152 U. S. 1. At common law, the 
ownership of the crown extends to high- 
water mark; Ang. Tide-Wat. 69 ; 3 B. & 
Aid. 907; and in several states this 
rule has been followed ; 12 Barb. 010; 3 
Zabr. 024 ; 7 Cush. 53 ; 7 Pet. 824 ; 8 How. 
221; 25 Conn. 846; 44 N. J. Eq. 898; 124 
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U. S. 056; but in others it has been modi* 
fled by extending the ownership of the 
riparian proprietor, subject to the servi¬ 
tudes of navigation ana fishery, to lo-w- 
water mark ; 28 Pa. 206 ; 14 B. Monr. 867 ; 
11 Ohio 188; 05 Ala. 116 ; Bee 123 Pa. 101; 
84 Ky. 872; unless these decisions may be 
explained as applying to fresh water rivers ; 
2 Smith, Lead. Cas. 224. 

In Wisconsin the riparian ownership 
extends to the centre or thread of the 
stream, subject, if such stream be naviga¬ 
ble, to the right of the public to its use as a 
public highway for the passage of vessels; 
142 U. S. 254. 

In Michigan, a grant of land bounded by 
a stream, whether navigable or not, carries 
with it the bed of the stream to the centre 
line thereof ; 159 U. S. 67. 

So in Ohio it was held that the owner¬ 
ship of a riparian proprietor to the middle 
of a navigable river does not carry with it 
the right to the exclusive use of tne water 
over land ordinarily covered by water, but 
is subordinate to the paramount easement 
of navigation by the public, which includes 
the right to use such water for navigation 
and commerce, and such uses as may be 
reasonably incident thereto; Pollock v. 
Cleveland Ship Building Co., OhioSup. Ct., 
June 22, 1897. Among the rights of the 
public is that of mooring vessels for repairs 
and of putting in engine, boilers, ana ma¬ 
chinery, after such vessels have been 
launched ; id. The right of the public does 
not extend to the use of lands not covered 
by water, and such use may be prevented 
by injunction, although the land mav be 
unimproved and there is no present dam¬ 
age ; id. 

Upon the acquisition of territory by the 
United States, whether by cession from one 
of the Btates, or by treaty with a foreign 
country, or by discovery and settlement, 
the title and dominion over land u'nder tide 
water passes to the United States for the 
benefit of the whole people and in trust for 
the several states; 152 U. S. 1. 

In England, many rivers originally 
private have become public, as regards the 
right of navigation, either by immemorial 
use or by acts of parliament; Woolr. Wat. 
40. In this country, all rivers, whether 
tidal or fresh-water, are, of common right, 
navigable highways, if naturally capable of 
use for the floating of vessels, boats, rafts, 
or even logB, or “ whenever they are found 
of sufficient capacity to float the products 
of the mines, the forests, or the tillage of 
the country through which they flow, to 
market; ” 8 Barb. 289 ; 31 Me. 9 ; 3 N. H. 
821; 10 Ill. 851 ; 2 Swan 9; 2 Mich. 519 ; 5 
Ind. 8. As to the navigability of rivers. 
See Navigable Waters. The state has 
the right to improve all such rivers, and to 
regulate them by lawful enactments for 
the public good ; 4 Rich. 69 ; 31 Me. 861 ; 5 
Ind. 13; 29 Miss. 21. Any obstruction of 
them without legislative authority is a 
nuisance, and any persons having occasion 
to use the river may abate the same, or, if 
injured thereby, may receive his damages 
from its author : 28 Pa. 195 ; 4 Wise. 454; 
4 Cal. 180 ; 10 Mass. 70; 1 McCrary 281; 80 
N. Y. 239; 53 Md. 422 ; 8 Mo. App. 266. 
See Bridge. One who seeks to anate an 
obstruction in a navigable stream and for 
an injunction must allege and show that 
the commerce for which he would utilize 
the stream is lawful; 50 Fed. Rep. 429. By 
the ordinanceof 1787, art. 4,relating to the 
northwestern territory, it is provided that 
the navigable waters leading into the Mis¬ 
sissippi and St. Lawrence, and the carrying- 
laces between the same, shall be common 
ighways and forever freo ; 29 Miss. 21 ; 2 
Mich. 519. 

Congress has absolute power over the nav¬ 
igable waters of the United States and may 
declare what constitutes obstruction there¬ 
to. The act of March 1, 1893. created a 
California debris commission and prohib¬ 
ited hydraulic mining “ directly or indi¬ 
rectly injuring the navigability ” of the 
Sacramento and San Joaquin river sys¬ 
tems ; tho commission may, on potition, 
grant permission to mine. The act is in¬ 
tended to prohibit suoh mining: until such 


parmission is granted; 81 Fed. Rep. 243. 
affirmed in 43 U. 8. App. 2 ; s. c. 83 Fed. 
Rep. 2. See 7 Yale L. J. 380. 

To bring obstructions and nuisances in 
navigable waters within a state within the 
cognizance of the federal courts.there must 
be a federal statute directly applicable to 
such streams; 81 Fed. Rep. 658. 

Rivers, when naturally unfit for public 
use, as above described, are called private 
rivers. They are the private property of 
the riparian proprietors, and cannot be ap¬ 
propriated to public use, as highways, by 
deepening or improving their channels, 
without compensation to their owners ; 10 
Ohio 540 ; 6 Barb. 265 ; 8 Pa. 879 ; 10 Me. 
278 ; 1 McCord 580. And see Water- 
Course. 

A river, then, may be considered—as 
private in the case of shallow and ob¬ 
structed streams ; as private property, but 
subject to public use, when it can be navi¬ 
gated ; ana as public, both with regard to 
its use and property. Some rivers pos¬ 
sess all these qualities. The Hudson is 
mentioned as an instance ; in one part it is 
entirely private property ; in another, the 
public have the use of it; and it is public 
property from the mbutli as high up ns the 
tide flows ; 0 Barb. 205. See, generally, 
La. Civ. Code 444 ; Bac. Abr. Prerogatives 
(B 3); Jacobsen, Sea Laws; 3 Kent 411 ; 
Woolr. Waters ; Schultes, Aquatic Rights; 
Washb. R. P.; Cruise, Dig., GreenL ed. ; 
Boundaries ; Fishery ; Riparian Pro¬ 
prietors ; Pollution. 

In International Law. A river which 
is entirely within a state is part of its ter¬ 
ritory. Where a river forms a boundary 
between two states and flows to the ocean, 
it is “ now generally considered that the 
right of navigation, for commercial pur¬ 
poses, is common to all the states inhabit¬ 
ing the different; parts of its banks ; but 
this is a right* of innocent passage only, 
subject to the regulations of the abutting 
state. These rights have usually been ad¬ 
justed by treaty ; the Rhine is free in its 
whole navigable length, under the Con¬ 
gress of Vienna; and 60 of most of the 
other large rivei’B of Europe. In 1795, the 
free navigation of tho Mississippi was se¬ 
cured to the United States by treaty. After 
much controversy, the St. Lawrence was, 
in 1871, stipulated to be free to the United 
States for the purposes of commerce, from 
ttye point where it ceased to be a boundary 
between it and Canada, to the sea, subject 
to the regulations of Great Britain or 
Canada, not inconsistent with such privi¬ 
lege. See 1 Hal leek, Int. L. v Baker's ed. 
171. 

Levees. The construction and mainte¬ 
nance of levees is an important subject of 
legislation in the states bordering on the 
Mississippi river and its tributaries. Such 
statutes usually provide for the construc¬ 
tion of levees by some public authorities or 
under delegated power of eminent domain, 
and provide for a charge on the land bene¬ 
fited thereby for making and repairing the 
same. This tax is usually a lien on the 
laud and applies to all lands lying within 
a certain specified distance of the Missis¬ 
sippi river. It has been held that such tax¬ 
ation is constitutional, and that the power, 
whether exercised for general or local pur¬ 
poses, belongs to the legislature and is not 
subject to interference from the court; 27 
Miss. 209. Tho legislature 1ms power to 
impose local taxation for such purposes, 
ami laws imposing tuxes upon certain dis¬ 
tricts, whether the citizens affected are of 
the same political division, subdivision, 
5r district or not, are constitutional ; 88 
Miss. 052. 

The building of the levees is a proper 
subject of legislation and a general (ax mav 
be levied therefor ; 20 La. Ann. 504 ; 22 id. 
58. In Louisiana, it lias been made a crim¬ 
inal offence to cut levees; Laws 1875. 49. 
Crevasses in the district, do not release the 
owner of the Land from the levee tax ; there 
is in such case a greater necessity for its 
payment; 10 La. Ann. 440. 

REX1A (Lit.). In Civil Law. A dis¬ 
pute; a quarrel. Dig. 48. 8. 17. 


B-I^ATRIX (Lat.). A common scold, 

ROAD. A passage through the country 
for the use of the people. 3 Yeates 421 ; 
and it is frequently used as a synonym of 
railroad ; 40 N. J. L. 292 ; 33 Fed. Rep. 099 ; 
as when a charter power to take stock in 
companies for making “roads’* to a city 
was held to authorize a subscription to the 
stock of a railroad ; 181 U. S. 434. 

A state statute imposing a duty of two 
days* labor in every year on each person for 
the purpose of keeping roads in repair is 
not unconstitutional; 91 Ga. 770 ; 30 N. E. 
Rep. (Ohio) 832. As to the constitution¬ 
ality of an act authorizing the establish¬ 
ment of a private way over property of 
another, seo Eminent Domain, where the 
oases are collected, and see also 4 Ore. 818, 
where such an act was held unconstitu¬ 
tional. • See IIiqhway ; Way ; Street ; 
Dedication ; Easement. 

In Maritime Law. An open passage 
of the sea, which, from the situation of the 
adjacent land and its own depth and width, 
affords a secure place for the common 
riding and anchoring of vessels. Hale, de 
F\*rt. Mar. p. 2, c. 2. This word, however, 
does not appear to have a very definite 
meaning; 3 Chitty, Com. Law 4, 5, Often 
called “ roadstead ”; 2 Hugh. 17. 

ROADBED, ROADWAY. The road 

bed of a railroad “ is the foundation upon 
which the superstructure of a railroad 
rests;” the roadway is the right of way 
which has been held to be the property 
liable to taxation ; 32 Cal. 499, cited in 118 
U. S. 413. See 25 Md. 853. The roadbed 
does not include ends of ties of unusual 
length ; 80 Ark. 681. A space of 10 ft. be¬ 
tween railroad tracks is not the roadbed ; 
81 S. W. Rep. (Mo.) 578. 

ROBBATOB, A robber, Bract. 

ROBBER. One who commits a robbery. 
One who feloniously and forcibly takes 
goods or money to any value from the per¬ 
son of another by violence or putting him 
in fear, 

ROBBERY. In Criminal Law. The 
felonious and forcible taking from the per¬ 
son of another, goods or money to any 
value, by violence or putting him in fear. 

4 Bla. Com. 24J ; Baldw. 103. See 12 Ga. 
293 33 Neb. 334 ; 2 N. Dak. 510 ; 28 N. E. 
Rep. (Ind .) 868. 

“Whoever, oy force and violence, or by 
putting in fear, shall feloniously take from 
the person or presence of another anything 
of value, shall De imprisoned not more than 
fifteen years.” § 284 Federal Criminal Code. 
258 U. 8. 420. 

Taking property from the presence of 
another feloniously and by putting him in 
fear is equivalent to taking it from his 
personal protection and is, in law, a taking 
from the Derson. Id. 

In this offence the kind and value of the 
property taken is not material, but it must 
be of some value, however little, to the 
pemon robbed ; 01 Ala. 287 ; 78 N. C. 88 ; 
58 Mo. 581. 

Robbery, by the common law, is larceny 
from the person, accompanied by violence 
or by putting in fear; and an indictment 
therefor must allege that the taking was 
from the person, and that it was by vio¬ 
lence, or by putting in fear, in addition to 
the averments that are necessary in indict¬ 
ments for other larcenies ; Jebb 62; 1 
Leach 195; 7 Mass, 242; 17 id. 539; 8 
Cush. 215. 

By “taking from the person” is meant 
not only the immediate taking from his 
person, but also in his presence when 
it is done with violence and against his 
consent; 1 Hale, PI. Cr. 533 ; 2 Russ. Cr. 01 ; 

8 Wash. C. C. 209; 11 Humphr. 167; 
Whart. C. L. 847. The taking must be by 
violence or putting the owner in fear; but 
both these circumstances need not concur ; 
for if a man should be knocked down, and 
then robbed while he is ineensible, the 
offence is still a robbeiy ; 4 Binn. 879. And 
if the party bo put in fear by threats and 
then robbed, it is not necessary there should 
be any greater violence: 17 Mass. 539. 
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The violence or putting in fear must toe at 
the time of the not or immediately preced¬ 
ing ; i C. & P. 804. See 53 Kan. 834. 

A person taking property from another 
under a bona Ad* claim of right, and with 
the purpose of applying it to the payment 
of a debt from the latter to himself, is not 
guilty of robbery, for in such case the ani- 
iHi fmrandi is lacking ; 9li Ga. 701. 

One who is present and aids and abeta a 
robbery is punuihable as a principal, though 
he receives none of the money, and toe 
amount taken is immaterial; 104 Mo. 365, 

BOOK GAS. See Gas. 

BOB, BI CHARD. See Ejectment; 
Plugs. 


ROGATION DAT8. 
WuL 


See Rogation 


ROGATION WSSE. The second 
week before Whit Sunday, thus called from 
the three fasts observed therein, the Monday, 
Tuesday, and Wednesday, called Rogation 
days, because, of the extraordinary prayera 
then made for the fruits of the earth, or as 
a preparation for the devotion of Holy 
Thursday. R. A L. Diet. See Ganq- 
Week ; Grass Week. 

ROGATORY LETTERS. See Lkt- 
tees Rogatory. 

ROGUE. A French word, which in 
that language signifies proud, arrogant. 
In some of the ancient English statutes it 
means an idle sturdy beggar, which is its 
meaning in law. Rogues are usually pun¬ 
ished as vagrants. Although the word 
rogue is a word of reproach, yet to charge 
one as a rogue is not actionable; 5 Binn. 
318. See 2 Dev. 162; Hard. 529. 

ROGUES* GALLERY. A collection 
of the photographs of criminals. English. 

See Prisoner. 

ROLE D’EQUTPAGE. The list of a 
ship’s crew ; the muster roll. 

ROLL. A schedule of parchment which 
may be turned up with the hand in the 
form of a pipe or tube. Jacob, Law Diet.; 

2 Hun 502. 

In early times, before paper came In common 
parchment woe the flu beta doc employed for 
making record*, and as the art of bockbioding was 
but little used, ecoDomy euggested as tbe moot 
convenient mode the adding of sheet to sheet, a* 
waa fouod requisite, aDd they were Lacked together 
la such a manner that tbe whole length might be 
wound up together in the form of spiral rolls. 
Rolls of tne exchequer are kept In that court relat¬ 
ing to the revenue. Tbe ancient manuscript reg¬ 
isters of the proceedings in parliament were callm 
Rolls of Parliament. A Roll of the Temple h kept 
hi each of the two temples, called the calves' head 
roll, wherein every bencher, barrister, and student 
la taxed yearly. 

The records of a court or offices. 

ROLL OF A MANOR. See Court 
Rolls ; Copyhold. 

ROLLING STOCK. Rolling stock 
has been held in some cases to be a .fixture, 
so far as to pass under a mortgage of the 
realty; 25 I1L 357; 12 Bush 233; 3 Dill. 
412. Where essential to the operation of 
the road, it is held to pass uhder a mort¬ 
gage of the railroad ; 56 Me. 458; 18 Md. 
423; 6 Wall. 142. A mortgage of a rail¬ 
road afterwards to be bunt, and of the 
rolling stock appurtenant to such road, at¬ 
taches'to the rolling stock as soon as it 
is acquired : 28 How. 117 ; 6 Bias. 529; 11 
Wall. 459; Jones, Railr. Sec. 147. It is not 
essential that the rolling stock should be 
especially mentioned in the mortgage; 
general words are enough. For instance, a 
mortgage of a line of a railroad 44 with all 
the revenue or tolls thereof” covers rolling 
stock; 18 Md. 183. See also 53 Ala. 237 ; 
4 Bias. 85. See Future Acquired Prop- 


Rolling stock has been held to be sub¬ 
ject to execution aa a chattel; 130 Ind. 
97; and to attachment; 140 Mass. 131; 
so, when not in use; 37 N. H. 410; but 
where a company is Insolvent or the 
equipment is mortgaged, it has been held 
not subject to execution: 8 Grant, Can. 
184. It is held tliat it may be sold for 


taxes aa personal property, notwithstand¬ 
ing a statute declaring it to be a fixture; 
81WU. 44; and see 51 la. 184, 714. It ia 
held to be a chattel in 29 N. J. 807, revers¬ 
ing 28 id. 377. The better opinion is said 
to be thAt it is personalty ; 8 Wood, fcvs. 
1961, citing 89 Ia. 56; 58 Mo. 17 ; 54 N. X. 
815 ; 87 N. H. 410 ; 29 N. J. Eq. 811. 

It is held that a mortgage of rolling 
stock should be recorded as a chattel mort¬ 
gage; 29 N. J. Eq. 811; but It has also 
been held that chattel mortgage acts do 
not apply ; 105 U. S. 77; 8 Dili. 412. The 
constitutions of some states provide that 
rolling stock shall be considered personal 

S roperty and shall be liable jto exeou- 
on and sale. Such ia the case in Arkansas, 
Illinois, Kentucky, Mississippi, Missouri, 
Nebraska. South Dakota, Texas, Washing¬ 
ton, and West Virginia. 

Of late years railroad companies have sc¬ 
oured large quantities of rolling stock on 
deferred periodical payments, oowmonly 
known os the 44 oar trust ” plan. The con¬ 
tracts in some instances are drawn as 
leases from the builder or owner to the 
railroad company. In other oases they take 
the form of conditional salee. The earliest 
oar trust was created in Pennsylvania in 
1868. It is probable that the form of a 
lease or hiring of the cars, with a reserva¬ 
tion of title in the former owner, was ren¬ 
dered necessary in that state because of the 
well-established rule there that a reserva¬ 
tion of title under a conditional sale of a 
ohattel is void as against the vendee’s cred¬ 
itors, when the vendee is in possession, 
flee Sales. The weight of authority would 
seem to hold that such contracts, though 
drawn in the form of bailments, if tlie 
aggregate of all tbe instalments ia really the 
purchase price and the contract gives the 
* 4 bailee ” an option to purchase when all 
the payments have been made, are, in legal 
effect, conditional sales. It was said in 
93 U. 3. 064, in holding such a contract to 
be a conditional sale: 44 Nor is the trans¬ 
action changed by giving it the form of a 
lease. In determining the real character 
of a contract, courts will always look to 
its purpose rather than to the name given 
it by tne parties.” So in 54 Vt. 544, the 
“ hire” of an organ was held to be a con¬ 
ditional sale. To the same effect is 102 
U.S. 235. See id. 1. In 102 U. 8.1, the court 
considered it unnecessary to decido the 
question. In 3 Super. Ct. Rep. (Pa. ) 149, 
a 44 lease * or purchase on the instalment 
plan was held to be a conditional sale. So 
of the sale of a clock upon weekly pay¬ 
ments, the aggregate of which amounted 
to the price of the article ; 166 Pa. 89; 8. C. 
27 L. R. A. 388 ; but see 115 Pa. 487. In 
84 Fed. Rep. 582, it was held that whether 
a contract for the sale of fixed machinery 
was a bailment or a conditional sale de¬ 
pended upon the intent of the parties. The 
contract there was held a bailment. 

Statutes have been passed in nearly all 
the states and territories providing that 
conditional sales or contracts of leasing or 
hiring of railroad equipment shall be valid 
if duly acknowledged and recorded, and 
the name of the vendor, etc., placed on 
both sides of each car. Most of these acta 
are substantially uniform in their language. 
There is some diversity among them as to 
the place of record, some specifying the 
county w here the principal office of the ven¬ 
dee is. others the counties through which 
its line runs, and still others the office of 
the secretary of state. Many of these acts 
were passed through the instrumentality of 
Joseph I. Doran, fcaq., in 1881 to 1888, and 
others were passed in 1891 and subsequent¬ 
ly, by the efforts of the present editor. An 
existing statute in Utah covers the nec¬ 
essary ground for the protection of these 
contracts. No nets exist in California, 
Idaho, or Nevada. 

The lien on, or title to, cars thus sold is 
not subordinate to the lien of the com¬ 
pany’s mortgage ; 99 U. 8. 256 ; even if the 
contract has not been recorded ; 102 U. 3.1. 

Contracts of this kind usually contain a 
clause that the vendor or lessor may retake 
the property on default in the payment of 
instalments. Statutes in Borne of the states 


forbid the retaking of chattels sold under 
the instalment plan except upon the con¬ 
dition of refunding the purchase-money 
paid, less a certain proportion to cover the 
depreciation. Bee 46 Ohio 8t 450. 

There is s conflict of authority as to the 
right of the vendor to collect unpaid par- 
ohaae-money after retaking the property. 
Some oases hold that the retaking excludes 
further recovery ; other cases hold that tbe 
remedies are not inconsistent. See 83 L. R. 
A. 455, where the cases are collected. The 
fact that the property has been destroyed 
after possession has passed to the condi¬ 
tional vendee or lessee does not relieve him 
from making the periodical payments; 107 
N. C. 47 ; 60 Miss. 48 ; 58 Ill. 248; contra, 2 
Tex. App. 153. See also 111 Mass.855. 

Usually a clause is inserted covering this 
ground, and the contract provides that the 
vendor, upon retaking, shall sell the prop¬ 
erty and oredit the proceeds on the unpaid 
inBt&lments, holding the vendee for the 
residue then remaining unpaid. 

The usual lease notes or warrants given 
to cover the periodical payments have been 
held to be negotiable instruments; 186 U. 
8. 268. 

A oar trust association is an association 
of capitalists formed to buy and sell roll¬ 
ing stock, usually for a particular road. 
The members furnish the funds to buy the 
property and the association transfers it 
to tne railroad company, usually through 
the iutervention of a trustee, under a con¬ 
ditional sale (sometimes in the form of a 
lease), the purchase-money being payable 
in a series of years, hy instalments, and 
tin* title to pass in the railroad company 
upon the payment of the final instalment. 
The trustee issues certificates to the mem¬ 
bers of the association indicating the 
amount of their investment The railroad 
company pays the instalments with inter¬ 
est to the trustee, who distributee to the 
holders of the certificates. Such an asso¬ 
ciation has been held to be a partnership ; 
140 U. S. 846; but in 29 Fed. Rep. 410, such 
an association was held to be an unincor¬ 
porated association resembling those part¬ 
nerships which are not dissolved by the 
death or bankruptcy of a member, or by 
the assignment of a member's interest, and 
such &b are referred to in 102 U. 8. 04; 114 
id. 252. They are analogous to mining 

? irtnership; 23 Cal. 206. See Partnership. 

hey are said to be unincorporated joint 
stock associations with transferable shares; 
Poll. Contr. 222. 

As to the status of car trust cars under 
railroad receiverships, see Lease ; Mort¬ 
gage ; Receiver ; Receivers’ Certifi¬ 
cates. 

See a pamphlet by Davis & Browne, and 
a paper oy tfie present editor in Am. Bar 
Ajbso. Reports (1885). 

Cars or other companies in use on a rail¬ 
road are materials furnished for its opera¬ 
tion, and claims for their loss when de¬ 
stroyed are properly payable by the 
receivers as operating expenses; 88 Fed. 
Rep. 636. 

A railroad company receiving the oars 
of other companies to be hauled in its 
trains is bound to inspect such cars before 
putting them on its trains, and is respon¬ 
sible for the consequence of defects in tnem 
which might have been discovered by a 
reasonable inspection ; 157 U. S, 72. 

See Lex Rei Bit a. 

ROLLING STOCK (OF RAIL- 
WAYS) PROTECTION ACT. The act 

of 85 & 36 Viet. o. 50, passed to protect the 
rolling stock of railways from distress or 
sale in certain cases. 

BOLLS, MASTER OF THE. See 
Master of the Rolls ; Judicature Acre. 

ROLLS OFFICE. See Record 
Office. 

ROLLS OFFICE OF THE CHAN¬ 
CERY. An office in Chancery Lane, Lon¬ 
don, which con tains rolls and records of 
the high court of chancery, of whioh the 
master of the rolls is keeper. 


ROMAN CATHOLIC 
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ROMAN CATHOLIC CHARITIES 
ACT. The stat. 23 & 24 Viet. c. 134, pro¬ 
viding a method for enjoying estates gi ven 
upon trust for Roman Catholics, but in¬ 
validated by reason of certain of the trusts 
being superstitious or otherwise illegal. 3 
Steph. Com. 76. See Superstitious U sjcs ; 
Charities. 

ROMAN CATHOLIC CHURCH, 

The legal personality of the Roman Catholic 
Church, and its capacity to hold property 
in our insular possessions, is recognised ; and 
the fact that such property was acquired 
from gifts, even of public funds, is held not 
to affect the absoluteness of its right. 212 
U. S. 465 ; 210 U. S. 296 (fee PAPAUJT. 

ROMAN LAW. See CrvrL Law, 

ROME-FEOH. See Peter-Pence. 

BOMB PENNY, ROME SCOT, or 
ROME FEOH. See Peter Pence. 

HOME-PENNY ING. See Peteh- 

Pence. 

ROME-SCOT. See Peter-Pence. 

ROMNEY MARSH. A tract of land 
in the county of Kent, England, contain¬ 
ing twenty-four thousand acres, governed 
by certain ancient and equitable laws of 
sew ere, composed by Henry de Bathe, a 
venerable judge in the reign of king Henry 
HI. ; from which laws au commissioners 
of sewers in England may receive light 
and direction. 3 Steph. Com. 442 ; 3 Bla. 
Coin. 73. 

ROOD OF LAND. The fourth part of 
an acre. 

ROOT. The part of a tree or plant 
under ground from which it draws most 
of its nourishment from the earth. See 
Tree. 

In a figurative sense, root is used to 
signify the person from whom one or more 
others are descended. See Consanguinity ; 
Line. 

ROPERS. “Ropers’* are persons, who 
by improper inducements, induce people to 
gaming houses in order that they may lose 
their money. 11R. (Ky.) 282. 

ROSE-RIAL. See Rial. 

ROTA (L&t.). A court. A celebrated 
court of appeals at Rome, of which one 
judge must be a German, one a French¬ 
man, two Spaniards, and eight Italians. 
Encyc. Brit. Its decisions had great 
weight, but were not law, although judged 
by the law. There was also a celebrated 
rota at Genoa about the sixteenth century, 
or before, whose decisions in maritime 
matters form the first part of Siraccha de 
Merc. See Ingersoll’s Koccus. 

ROTO LI SCACCARII. The rolls of 
the Exchequer. English. 

ROTUBXER. In Old French Law. 

One not noble. Diet, de I'Aeail. Franf, 
A free commoner; one who did not hold 
his land by homage and fealty, yet owed 
certain services. Howard, Diet, de Nor - 
mande. 

ROUP. In Scotch Law. Sale by 
auction. Auction. Bell, Diet. Auction. 

ROUT. A disturbance of the peace bj 
persons assembled together with an inten¬ 
tion to do a thing which if executed would 
have made them rioters, and actually mak¬ 
ing a motion towards the execution of 
their purpose. Hawk. PI. C. 610. 

It generally agrees in all particulars 
with a riot, except only in this : that it may 
be a complete offence without the execu¬ 
tion of the intended enterprise ; id. c. 65, 

a. 14; 1 Russ. Cr. 253 : 4 Bla. Com. 140. 
Where a number of persons met, staked 
money, and Agreed to engage in a prize¬ 
fight, it was held a rout; 2 Speers 509. 
Not lees than three assembled persons are 
sufficient to constitute the offence ; 2 Biah. 
Cr. L. § 1186. See Riot. 

ROUTE. See Through Route. 


ROUTOU8LY. A technical word, 
properly used in indictments for a n>ut 
as descriptive of the offence. 2 Salk. 598. 

ROYAL ABSENT. See Le Roi Le 

Vkut; Veto. 

ROYAL BURGHS. Boroughs incor¬ 
porated in Scotland by royal charter. BelL 

ROYAL COURTS OF JUSTICE. The 
buildings, together with a 11 the additions 
thereto, erected under the statute 28-A 
» Viet. o. ie. 49. 

ROYAL FISH. See Fish Royal. 

ROYAL GRANTS. Conveyances of 
record in England. They are Of two kinds : 
letters patent and letters close ; 2 Bla. Com. 
846. See Patent. 

ROYAL HIGHWAYS, Sec High¬ 
ways, Royal. 

ROYAL HONORS. In diplomatic lan¬ 
guage, by this terra is understood the 
rights enjoyed by every empire or king¬ 
dom in Europe, by the pope, the grand 
duchies of Germany, and tne Swiss con¬ 
federation, to precedence over all others 
who do not enjoy the same rank, with the 
exclusive right of sending to other states 
ublic ministers of the first rank, as am- 
assadors, together with other distinctive 
titles and ceremonies. Vattel, Law of Nat. 

b. 2, c. 3, § 88; Wheat. Int. Law pt. 2, 

c. 8, § 2. * 

ROYAL HORSE GUABD8. In 
England, a part of the King's body-guard. 
See Horse Guard©. 

ROYAL MARRIAGES ACT. 

See Marriages Act, Royal. 

ROYAL MINES. See Mines and 
Mining. 

ROYALTY. A payment reserved by 
the grantor of a patent, mining lease, etc., 
and payable proportionately to the use 
made of such right., 1 Ex. Div. 810. See 
Patent. Rent, Kent and Hoyaity. 

RUBRIC. The title or inscription of 
any law or statute; because the copyists 
formerly drew and painted the title of 
laws and statutes in red letters (rubro 
colore). Ayliffe, Pand. b. 1, t. 8; Diet, 
de Jur, 

RUDENESS. An impolite action, con¬ 
trary to the usual rules observed in so¬ 
ciety, committed by one person against 
another. This is a relative term, which it 
is difficult to define, and must be consid¬ 
ered with reference to the station in life 
which the parties occupy ; 2 Hagg. Eccl. 
731. See Battery. 

RULE. A regulation or formula to 
which conduct must be conformed. See 
General, Rules. > 

An order or direction. See Order. 

To establish by direction; to determine ; 
to decide. 

RULE ABSOLUTE. If, upon the 
bearing of a rule to show cause, the cause 
shown should be decided insufficient, the 
rule is made absolute, «. e. the court makes 
final order for the party to perform the re¬ 
quirements of the rule. See Rule Nisl 

RULE, CONSENT. See Consent 
Rule. 

RULE OF COURSE. A rule which 
a court authorizes their officers to gT&nt 
without formal application to a judge. 

RULE OF COURT. An order made 
by a court having competent jurisdiction. 

Rules of court are either general or 
special; the former are the laws by which 
the practice of the court is governed ; the 
latter are special orders made in particular 
cases. 

Disobedience to these is punished by 
giving judgment against the disobedient 
party, or by attachment for contempt. See 
Rules or Practice; General Orders. 

RULE DAY. The regularly appointed 


day on which to make orders to show 
cause returnable. 

In the United States circuit court it is 
the first Monday of each month, on which 
subpoenas are to be made returnable, and 
answers and replications filed. 

RULE DISCHARGED. A rule set 
aside, either on-an application made for 
that purpose to the court in which the 
proceeding is pending, or to a court of appeal 
9 Am. & Eng. Encyc., 2nd cd,, 466. 

RULE OF LAW . A general principle 
of law, recognized as such by authorities. 
It is called a rule because in new cases it 
is a rule for their decision ; it embraces 
particular cases m ithin general principles ; 

1 Bla. Corn. 44 ; Ram, Judgm. 30 ; 9 B, & 
Ad. 34 ; 1 B. & C. 86; 4 Maule & S. 348. 
See Maxim. 

RULE NISI. In Practice. A rule 
obtained on motion ex parte to show cause 
against the particular relief sought. Notice 
Is served on the party against whom the 
rule is obtained, and the case is then heard 
like other motions, except that the party 
showing cause is entitled to open anr.‘ 
reply. The rule is made absolute unless 
(ntst) good cause is shown agaiust. it; 
8 Steph. Com. 680. 

RULE, OFFICE. See Rule or 
Course. 

RULE TO PLEAD. A rule of corn*, 
requiring defendant to plead within a 
given time, entered as of course by the 
plaintiff on filing his declaration, or there¬ 
after. On defendant’s failure to put in 
his plea accordingly, a judgment in the 
nature of a judgment by default may 
be entered against him. In England, 
under the common-law Procedure Act of 
1852, the rule to plead is abolished, a 
notice to plead indorsed on the declaration 
being sufficient. The Judicature Act of 
1875 allows the defendant eight days for 
his defence after the delivery of the state¬ 
ment of claim. 

RULE OF T tflji ROAD. See Navi¬ 
gation Rules ; Highway ; Bicycles. 

RULE OF 1793. "Where a commerce 
which had previously been considered a 
nominal monopoly is thrown open, in 
time of war, to all nations, by a general 
regulation, neutrals have no right to avail 
themselves of the concession, and their 
entrance on such trade is a breach of the 
impartiality they are bound to obeerve, 

2 Halleck, Int. L. 302. 

RULE IN SHELLEY'S CASE. See 

Shelley’s Case, Rule in. 

RULE TO SHOW CAUSE. An order 
made by the coUrt, in a particular case, 
upon motion of one of the parties calling 
upon the other to appear at a particular 
time before the court, to show cause, if 
any he have, why a certain thing should 
not be done. 

This rule is granted generally upon the 
oath or affirmation of the applicant ; bat 
upon the hearing the evidence of competent 
witnesses must be given to support the 
rule, and the affidavit of the applicant is 
Insufficient See Rule Absolute ; Rule 
Nisi. 

RULE, SIDE-BAR. See Rule or 
Course. 

RULE OF THE WAR OF 1786. 

A rule relating to neutrals, practically es¬ 
tablished in 1756, and universally.promul¬ 
gated, providing that “ neutrals are not to 
carry on in times of war a trade which 
was interdicted to them intimesof peace.” 
Chitty, Law of Nat. 166 ; 2 C. Rob. 188; 4 
id. App.; 1 Kent 82. 

RULES. Certain limits without the 
actual walls of the prisons, where the pris¬ 
oner, on proper security previously given 
to the proper authority, may reside. These 
limits are considered, for all legal and 
practical purposes, as merely a further ex- 
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tension or the prieon wall*. So used in 
A mono*. See 8 Bibb 208. The rules or 
permission to reside without the prison 
met he obtained by any person not com¬ 
mitted criminally ; 8 Stra. 845; nor for 
contempt ; id. 81? ; by satisfying the mar¬ 
shal or warden or other authority of the 
security with which be may grant such 
permission. Sec Cross-Rules 

Proceedings in an action out of oourt, 
and in vacation time. See 13 Gratt. 818. 

RULES OF PRACTICE. Certain 
orders marie by the courts for the purpoee 
of regulating the practice of members of 
the bar and others. 

Every court of record has an Inherent 
power to make rules for the transaction of 
its business; which rules they may from 
time to time change, alter, rescind, or re¬ 
peal. White they are in force, they must 
be applied to all cases which fall within 
them : they can use no discretion, unless 
such discretion is authorized by the rules 
themselves. Rules of court cannot, of 
course, contravene the constitution or the 
law of the land ; 3 Pick. 512; 3 Harr. & J. 
72; 1 Pet. 604; 3 S. & R. 253.See Rous or 
Court : General Orders. 


RULES OF PROCEDURE. “Rules 
of procedure” are rules made by any legisla¬ 
tive body as to the mode and manner of 
conducting the business of the body. They 
are intended for the orderly and proper dis¬ 
position of the matters before it. 50 S. W. 
859. 

RUM. See Intoxicating Liquor. 

RUMOR. A general public report of 
certain things, without any certainty as to 
their truth. 

In general, rumor cannot be received 
in evidence; but when the question is 
whether such rumor existed, and not its 
truth or falsehood, then evidence of it may 
be given. See Libel; Evidence. 

RUMP PARLIAMENT. The rem¬ 
nant of the Long Parliament after the 
expulsion by Cromwell in 1648 of those who 
opposed his purposes. It was dissolved by 
Cromwell in 1653, but twice revived for 
brief sessions, ending finally in 1659. Web¬ 
ster. 

RUN. A watercourse of a small size. 
2 Bibb 354. The word is sometimes used 
Interchangeably with oreek. 7 Wheat. 162. 

RUN. To take effect in'point of place, 
as of a writ running in given localities; or in 
boint of time, as of the running of the 
Statute of Limitations. R. A L. Diet. 

To stroll without restraint or confinement; 
as, for an animal “to run at large.” Ander¬ 
son. 

To pass, spread, communicate; as, in a 
statute providing for the payment of dam¬ 
ages by a person who set a fire that “run 
upon the land” of another. Id.; 30 Conn. 
306. 


A covenant "runs with land” when the 
liability to perform it, or the right to take 
advantage of it, passes to the assignee or 
purchaser. Id.; I Sm. L. C. 137-228. 

Warrants of commitment and indictment 
“run in the name" of a state when they bear 
upon their face the namo of the proper state 
as the nominal actor or prosecutor. Id. 

RUNOINU8 (Uit.). A nag. 1 
Thomas, Co. Litt. 471. 

RUNNING AOOOUNT. An open 
account. See 8 Para. Contr. 851; Ac¬ 
count; Mebchaito* Accounts; Limita¬ 
tions. 

RUNNING AT LARGE. A term 
applied to animals estray, wandering ap¬ 
parently without owner or keeper, and not 
confined to any certain place. The phrase 
has been judicially construed In a number 
of recent oases. In 50 Vt. 130, a hound, in 
olose pursuit of a fox, and out of sight and 
hearing of its master, was held not to be 
within the meaning of a statute permit¬ 
ting any one to kiD a dog 44 running at 
large off the premises of the owner or 
keeper, without a collar with the keeper's 
name on it.” Animals escaping from the 
owner's promises cannot be said to be run¬ 
ning at large; the phrase implies permis¬ 
sion or assent, or at least some fault, on 
the owner’s part; 21 Hun 249 ; but contra, 
58 la. 632. See 53 Cal. 653 ; 23 Alb. L. J. 
504. An animal running on the range 
where it was permitted to run by its 
owner has been held not an estray, espe¬ 
cially where the owner was known to the 
person taking it up; 4 Oreg. 206 ; 27 Wise. 
423 ; 29 la. 487. See Estray ; Pound. 

RUNNING DAYS. Days counted in 
succession,.without any allowance for holi¬ 
days. The term is used in settling lay¬ 
days or days of demurrage, which see. 

RUNNING WITH THE LAND. 

A technical expression applied to cove¬ 
nants real which affect the land. See 
Covenant. 

RUNNING LANDS. In Scotch 
Law. Lands where the ridges of & field 
belong alternately to different proprietors. 
Bell, Diet. 

RUNNING POLICY. One which 
contemplates successive insurance and pro¬ 
vides that the object of the policy may be 
from time to time defined by additional 
statements or indorsements. Cal. Civ. 
Code § 2597. 

It covers such goods, at such amounts of 
insurance, in such storehouses and places, 
and at such rates of premiums, as from time 
to time shall be agreed upon and indorsed 
on the policy or in a book attached thereto, 
the purpoee being to obviate the necessity of 
executing a fresh policy for every transaction. 
Richards. Insur. Law, 3rd ed., 22 ; 169 N. Y. 
143; 138 N. Y. 16. 


RUNNING OF THE STATUTE 
OF LIMITATIONS. A metaphorical ex¬ 
pression, by which is meant that the time 
mentioned in the statute of limitations ii 
considered as passing. See Limitations. 

RUNNING SWITCH. A “running 
switch” iu made by first starting the train 
with sufficient epoed to give it momentum, 
and by uncoupling the engine and the car 
or care, and turning the switch that led onto 
a parallel track, at the proper time, so that 
the engine would pass onto the parallel track ; 
and by a quick throwing of the switch, the 
car that had been detached from the front of 
the engine would pass down the main line 
149 Ky. 55, 147 S. W. 942. 

RU R A L DEAN. Rural deans, or 
decani rurales, certainly existed during the 
Anglo-Saxon period. It was then their duty 
to exercise many of the functions subse¬ 
quently exercised by the archdeacon. About 
tne thirteenth century, the archdeacon took 
over most of the work of the rural deans, and 
comparatively little was heard of them until 
within the last hundred years. Now they 
form part of the machinery of every diocese. 
The preparation of children for confirmation 
is the most important part of their work. 
They are required also to execute all pro¬ 
cesses and writs directed to them by the 
bishop, and to report to him on the lives of 
the clergy of the various parishes within the 
respective rural deaneries; but these latter 
duties are largely theoretical. Every arch¬ 
deaconry is an aggregation of rural deaneries. 
3yrne. See Rural Deanery. 

RURAL DEANERY. The circuit of 
the jurisdiction of a rural dean. Every 
diocese is divided into archdeaconries, each 
archdeaconry into rural deaneries, and each 
rural deanery into parishes. Abbott; Cowel. 
Sec Rural Dean. 

RURAL SANITARY AUTH¬ 
ORITIES. See Sanitary Authorities. 

RURAL SERVITUDE. See Servi¬ 
tude. 

RUSE DE GUERRE (Fr.). Liter¬ 
ally, a trick in war. A stratagem. It is 
said to be lawful among belligerents, pro¬ 
vided it does not involve treachery and 
falsehood, Grolius, Droit de la Ouerre, 
liv. 3, o. 1, § 9. 

RUSTIC U M JTJDICIUM. A rough 
iudgrnent or decision, applied in maritime 
law when the blame for a collision is un- 
discoverable. 3 Kent 231. 

RUTA (Lat.). In Civil Law. The 
name given to those things which are ex¬ 
tracted or taken from land : as, sand, chalk, 
coal, and suoh other things. Pothier, 
Pand. 1. 50. 

RYOT. In India. A peasant, sub- 

J 'ect, or tenant of house or land. Wh&rt, 
>ict. 


S. C. Abbreviation for same case; 
select cases ; or supreme court. Andereon. 

8 8 . A collar formerly worn on state 
occasions by the Lord Chief Justice of 
England, and of the Common Pleas and 
the Lord Chief Baron—now only by the 
first named of these (q. «.). 

SABBATH. A name sometimes used 

for Sunday (g. v .). 

Sabbath and Sunday are used indis¬ 
criminately to denote the Christian Sab¬ 
bath, Sunday ; (W N. (3. 591. 

SABBATH-BREAKING. The dese¬ 
cration of the Lord’s day. 45 Md. 482. See 

Sunday. 

8 ABB TTLONAMUM. A gravel pit, 
or Liberty to dig gravel and sand ; money 
paid for the same. Cowel. 

SABLNTANB. A sect of lawyers 
whose first chief woe Atteius Capito, and 
the second Caelius Sabinus, from whom 
they derived their name. Clef des lois 
Rom. 

SABLE. The heraldic term for black. 
It is called Saturn by those who blazon by 
planets, and Diamond by those who use 
the natnds of jewels. Engravers commonly 
represent it by numerous perpendicular 
and horizontal lines crossing each other. 
'Whart. Law Lex. 

SAC, BAK (Lat. saca or sacJia). An 
ancient privilege, which a lord of a manor 
claimed to have in his court, of holding 
plea in causes of trespass arising among his 
tenants, and imposing fines touching the 
same. 

SACABURTH, BACABEBE (from 
sac, cause, and burh, pledge). He that is 
robbed and puts in surety to prosecute the 
felon with fresh suit. Britton, c. 15, 29 ; 
Bracton, 1. 8, c. 32 ; Cowel. 

8ACCTTS CUM BROCHXA. A ser¬ 
vice or tenure of sending a sack and a 
broach (pitcher) to the sovereign for the 
use of the army. Bract. 1. 2, c. 16. 

SACQUTER. In Maritime Law. The 
name of an ancient officer, whose business 
was to load and unload vessels laden with 
salt, corn, or fish, to prevent the ship’s 
crew defrauding the merchant by false 
tale, or cheating him of his merchandise 
otherwise. Laws of Oleron, art. 11, pub¬ 
lished in an English translation in 1 Pet. 
Adm. xxv. Sec Arrameur; Stevedore. 

BACRAMKjn TAXES (L. Lat. sacra- 
mentum, oath). Compurgatores , which 
see. Jurors. Law Fr. & Lat. Diet. 

SACRAMENTTTM (Lat.). In Civil 
Law. A gage in money laid down in 
court by both parties that went to law, re¬ 
turned to him who had the verdict on his 
side, but forfeited by the party who was 
cast, to the exchequer, to be laid out in 
taerit rebus, and therefore so called. 
Varro, lib. 4. de Ling. Lat . c. 38. 

An oath, as a very sacred thing. Ains¬ 
worth, Diet. ; Yicat, Voo. Jur. 

Sacramentum Fideiitatis. The oath of 
fealty. See Fealty. 

The oath taken by soldiers to be true to 
their general and country. Id. 

BA CRAMENTUM DECISIONIS 

(Iat.^. The voluntary or decisive oath of 
the civil law, where one of the parties to 
a suit, not being able to prove nis case, 
offers to refer the decision of the cause to 
the oath of his adversary, who is bound to 
accept or make the same offer on his part, 


or the whole is considered as confessed by 
him. 8 Bla. Com. 842. 

SACRILEGE, 8 ACRTLEGIUM. The 
act of stealing, from the temples or 
churches dedicated to the wore hip of God, 
articles consecrated to divine uses. Ay- 
liffe, Parerg. 478 ; Cowell. Also, the aliena¬ 
tion to laymen,of property given to pious 
uses. Par. Ant. 890. 

SADISM. Active algolagnia or the 
gratification of sexual desire by inflicting 
pain. It is to be distinguished from maso¬ 
chism or passive algolagnia which is the 
gratification of the sexual instinct by suffer¬ 
ing pain. In religion, Sadism is shown in 
religious sacrifices, persecutions, hell-fire 
doctrines, the puritanical suppression of 
harmless pleasures, and in many hymns that 
dwell on suffering, etc. Briages, Outline 
Abn. Psych. 73, 83. See Masochism. 

8A3MEND. An umpire, arbitrator. 
Anc. Inst. Eng. 

82EVITIA (Lat.). Cruelty. To con¬ 
stitute MEvitia there must be suoh a de¬ 
gree of cruelty as to endanger the party's 
suffering bodily hurt. 1 Hagg. Cons. 85; 
2 Mass. 150 ; 4 id. 587. 

SAFE. (n). A place for keeping things 
in safety. Specifically, a strong and fireproof 
receptacle (as a movable chest of steel, etc., 
or a closet or vault of brickwork) for con¬ 
taining money, valuable papers, or the like. 
Also, a ventilated or refrigerated chest or 
closet for securing provisions from noxious 
animals or insects. Webster. 

(adj.) Free from danger of any kind, as 
safe from enemies, safe from disease, safe 
from storms, safe from the malice of foes, 
etc. 14 Bush (Ky.) 590. See Reasonably 
Safe. 

SAFE-CONDUCT. A written per¬ 
mission given by a belligerent government, 
or one or its naval or military command¬ 
ers, enabling an enemy subject to go to a 
particular place for a {particular object, 
kisley, Law of War 150. 

According to common usage, the term paupoi t 
is employed on ordinary occasions for the permis¬ 
sion given to persons when there Is no reason why 
they should not go where they please; and m fe- 
cotiduct Is the name given to the instrument which 
authorizes certain persons, as enemies, to go into 
places where they could not go without danger 
unless thus authorised by the government. 

A safe-conduct is said to be a name 
given to an instrument which authorizes 
an enemy or an alien to go into places 
where he could not go without danger, or 
to carry on trade forbidden by the laws of 
war; it may cover either persons or 
things, while a passport usually is given to 
a friend and applies only to persons. 2 
Halleck, Int. L., Baker's ed. 823. 

They may be given for a certain time 
only and revoked for cause, the holder 
being allowed to Withdraw in safety. 

The grantor of the safe-conduct tacitly 
pledges himself to protect the holder of it 
and to punish any person subject to his 
command who mar violate it. Should the 
holder be detained beyond the time lim¬ 
ited, by illness or some cause over which 
he has no control, he should still be pro¬ 
tected, but if he otherwise exceeds the 
limited time, he is subject to the ordinary 
rules of war or to penalties, if such are 
imposed by the law of the place; Rialey, 
L. of War 158. 

For a limited territory, they may be 
framed by a commander; but when gen¬ 
eral, they must proceed from the supreme 
authority. 


The name of an instrument given to the 
captain or master of a ship to proceed on 
a particular voyage: it usually contains 
his name and residence, the name, descrip¬ 
tion, and destination of the ship, with 
such other matters as the practice of the 
place requires. This document is indis¬ 
pensably necessary for the safety of every 
neutral ship. 

The act of congress of April 80, 1790, s. 
27, punishes the violation of any safe-con¬ 
duct or passport granted under the author¬ 
ity of the United States, on conviction, 
with imprisonment, not exceeding three 
years, and a fine at the discretion of the 
court. 

See Passport ; 18 Viner, Abr. 272. 

SAFE DEPOSIT COMPANY. A 

company which maintains vaults for the 
deposit and safekeeping of valuables in 
which compartments or boxes are rented 
to customers who have exclusive access 
thereto, subject to the oversight and 
under the rules and regulations of the 
company. It was formerly the custom for 
banks to accept gratuitously the custody 
of boxes containing securities for their 
customers; but this custom has been dis¬ 
continued since the establishment of com¬ 
panies making that their special business. 
The relation of the company to the deposi¬ 
tor is rather that of bailor and bailee, 
though it has been said that there is a re¬ 
semblance to the relation of landlord and 
tenant, but that it exists merely in form ; 
9 Harv. L. Rev. 181; but a case of joint 
renting, cited infra , seems to the con¬ 
trary. The reasons given for the relation 
of bailor and bailee are that by analogy to 
the c&9e of an agreement for board and 
lodging, there is no interest acquired by 
the depositor in the real estate, and the 
Agreement of the company for safekeep¬ 
ing established the relation of bailor and 
bailee; id. 132. This view has been sus¬ 
tained in the oourts; 123 N. Y. 57; 90 id. 
4. In the latter case the plaintiff had an 
allotment of space in a storage house for 
the safekeeping of household furniture 
under an agreement that the same would 
be securely kept and guarded. The action 
was brought to recover damages for the 
loss of the property by theft committed by 
persons in charge of the building, and the 
relation of the parties was described by 
Earl, J., as *' a species of bailment like 
that existing in the case of a depositor in 
a safe deposit company who hires a box 
for his valuables and keeps the key.” In 
such case he says fnrther, that the com- 
any, without special contract, would be 
eld to at least ordinary care, the duty of 
which would arise from the nature of the 
business and the relation of the parties. 

From this relation springs naturally the 
obligation and liability of the company, 
and whore the contract was that the de¬ 
positor was to keep a constant and ade¬ 
quate guard and watch over and upon the 
safe, 1 * and the bonds were stolen, there 
being no evidence that the vault was 
broken or the lock tampered with, it was 
held to throw upon the company the bur¬ 
den of showing whether it was guilty of 
negligence, and that question was properly 
left to the jury; 85 Pa. 891. 

Where property was taken from the safe 
under a search warrant against the deposi¬ 
tor, the description in which did not actu¬ 
ally correspond with the property taken, 
the company was held liable for not resist¬ 
ing so far as it was able to do, andxxmtent- 
ing itself with a mere protest; 158 N. Y, 
57. The burden of proof in actions against 
suoh companies for damages on account 
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o t negHgeeoe ts, in accordance with the 
l«oml rale In similar ohm, upon the 
plaintiff unlean, an in the Pennsylvania 
oa m above cited, there b piaa facie evi¬ 
dence of negligenoe on the part of the de¬ 
fendant which demand* an explanation 
and a prune facie oaae la made by the 
bailor when he show* euoh loss or damage 
to the nhattthr a* ordinarily does not hap¬ 
pen if snob care a* the law requires line 
been exercised; Edw. B&ilm. fj 899; 14 
Mo. Apo. 481; 48 N. Y. 490 ; 9 Harv. L. 
Rev. 154. 


An important question arises as to the 
position and duty of the company where 
legal proceedings are taken against the 
property of the depositor, and the conclu¬ 
sion from an examination of the subiect 
is thus stated : “ The extent of their duty 
is reached in satisfying themselves beyond 
question that the process is legal and regu¬ 
lar ; and that, this being eo, the company 
is exempt from all responsibility for the 
subsequent acts of the officer under it; 
. . . that the company cannot be sub¬ 
jected to garnishment or trustee process; 
that the only process by which property 
deposited with it can be reached is through 
seizure by the sheriff under direct attach¬ 
ment ; also that the company is not liable 
for pro p e t ty of third persons taken from 
the safe of the debtor, either as his prop¬ 
erty or hone uen oonfused with this prop¬ 
erty.” 9 Harv. L. Rev. 185. That there 
can be no garnishment in such case would 
seem to axwe from the principle that to be 
subjected to it. a bailee must have more 
tKan oo u e taa ctive possession; as, in the 
case of baggage in transportation, horses 
in a livery stable, etc.; Waples, Attach¬ 
ment $ 488. The point was directly de¬ 
cided with respect to a safe deposit com¬ 
pany in 8 Philo. 91 ; and as to a locked 
trunk deposited in a bank vault in 7 Cush. 


487. 

_ The property in the safe may be seized 
under a direct attachment; 67 Barb. 304; 
123 N. Y. 57. The officer may be directed 
in the order of attachment to open the 
safe, and the company's officers may be 
required to give such assistance as will not 
lead to a breach of trust; 9 Harv. L. Rev, 
189. It has been held that an officer may 
force the door of a warehouse if refused 
admittance by those in charge of it; 18 
Vt. 186; and in the case of a safe deposit 
company the officers and representatives 
of the company were not allowed to be 
present at ths time of the opening of the 
safe by the sheriff ; 67 Barb. 304. 

Ln case of a joint rental of a safe by two 
or more persons, they were treated as co- 
tenants of real estate, and a renewal of .the 
lease obtained by one of the renters in his 
own name was held to inure to the benefit 
of the co-tenants; 40 N. Y. St. 813. 
Where one oo-tenant abstracted, without 
authority, a stock certificate and trans¬ 
ferred it to an innocent purchaser for 
value, it was held that it had not been 
intrusted to the possession of the wrong¬ 
doer either directly or by implication, and 
he was not authorized to remove it from 
the box and the transfer passed no title ; 
52 Fed. Rep. 520. 


SAFE LOADING PLACE. A place 
where a vessel can be rendered safe for 
loading by reasonable measures of precau¬ 
tion. 14 Q. B. D. 105, 54 L. J. Q. B. 121. 

SAFE PLACE DOCTRINE. In 
Kina. The duty to make safe the place 
where the miner is extracting coal, being a 
duty not fixed by law, but by the mining 
contract, or, in the absence of a contract, 
by the rule or custom in force jn the mine at 
the time, it is possible for (he respective 
duties of the miner and the mine operator to 
vary in different mines. 

Generally speaking, however, the making 
safe of the miner's working place, i. e., the 
place where he is extracting coal, may be 
divided into three duties: (1) the duty of 
examining the roof and of determining when 
protection must be provided against possible) 
falling of the roof, and whether ordinary 
props will be sufficient protection, or whether 
timbering is necessary; (2) the duty of 


placing the props in position, when ordinary 
prop* nave oeen doomed insufficient protec¬ 
tion. By "prop" is meant an upright post 
a jrmounted by a square block wedged 
between the top of the post and the roof. 
161 Ky. 335, 170 S. W. 060. 

SAFR-FLEDGE. A surety given that 
a man shall appear upon a certain day. 
Braoton, 1. 4, c. 1. 


SAFEGUARD. * A protection of the 
king to one who is a stranger, who fears 
violence from some of his subjects for 
—MiHng his right by course of law. Reg. 
OrigTw. 

Protection granted by an officer com¬ 
manding belligerent forces, for persons or 
property within the limits of their com¬ 
mands, and against the operations of their 
own troops. 2 Halleck, Int. L, Baker's 
ed. 825, 


SAFELY. " Safely ahd securely " in a 
declaration in bailment means with due 
oare. 15 L. J. C. P. 182. 


8AFETY APPLIANCE ACT. AcU 

of March 2, 1893, c. 196, 27 Stat. 531, as 
amended by Act of March 2, 1903, c. 976. 
32 Stat. 943. The act requires that all 
locomotives, care, and similar vehicles used 
on any railway engaged in interstate com¬ 
merce shall be equipped with certain desig¬ 
nated safety appliances, regardless of whether 
such vehicles are used in moving intrastate 
or interstate traffic. 4 Michie, Carriere, 
3450. 


SAID. Before mentioned. 

In contracts and pleadings it is nsonl 
and proper, when it is desired to speak of 
a person or thing before mentioned, to 
designate them by the term said or afore- 
said, or by some similar term; otherwise 
the latter description will be ill for want^ 
of certainty. Com. Dig. Pleader (C 18); 
Gould, PI. § 63. Adopted in 28 Tex. App. 
879. 

The reference of the word said is to be 
determined, in any given case, by the 
sense. The relative same refers to the next 
antecedent, but in the interpretation of a 
written instrument, the word said does so 
only when the plain meaning requires it; 
2 Kent 555; 10 lnd. 873. See 97 Ind. 502. 

SAILING. It is sometimes important, 
in the construction of a charter party, or 
marine insurance policy, to knoW when a 
vessel commenced her voyage, and to this 
end to determine what constitutes a sail¬ 
ing. It has been held that complete readi¬ 
ness for the Bea, with the intention of pro¬ 
ceeding at once oil the voyage, is suffi¬ 
cient, though head winds should prevent 
any actual progress; 20 pick. 275 ; see 32 
Fed. Rep. 842; but the word sail is held to 
be a technical word and to mean to start 
on a voyage ; 84 L. J. C. P. 195 ; so a ship 
which drew out from its wharf and an¬ 
chored in a river, whence it proceeded the 
next day, sailed on the latter day ; [1898] 
1 Q. B. 27. It has also been held that 
some measurable progress, though by tow¬ 
boat, is also necessary ; 4W.N. C. Pa. 415.' 
See Navigation, Rules op. 

If the vessel quits her moorings and re¬ 
moves, though only to a short distance, be- 
ing perfectly ready to proceed upon her voy¬ 
age, and is by some subsequent occurrence 
detained, that is, nevertheless, a sailing ; 
8B. A Ad. 514. There can be no “ sailing ” 
without a clear intention on the part of 
the master to proceed directly on his 
voyage; [1898J 1 Q. B. 27. Moving from 
the wharf into the stream may be enough ; 
id. See 37 Am. L. Reg. k. s. 201, an 
article by Erskine Hazard Dickson. 

As advanced freight is frequently made 
payable at or within a certain time after 
final sailing from the port of loading, there 
lias been much discussion as to the mean¬ 
ing of both of these terms. In the leading 
English case, Parke, B. t considered that 
final sailing “ meant more than if the word 
Bailing were used alone," that it had refer¬ 
ence to the particular port of Cardiff, out 
of whioh the vessel sailed, meaning a final 
departure and being out of the limits of 


the artificial port, at sea, ready to proceed 
upon her voyagp; 28 L. J. Ex. 169. Whqre 
the ship left the harbor to anchor In the 
roadstead and lie there until the crew 
should be completed, without the intention 
of returning to the harbor, it Woe held 
that site hod not sailed ; 24 L. J, Q, B. 840 : 
so also where the master took the vessel 
out of the port and left her in the roadq 
under easy nailing, while lie returned ashore 
to complete her papers; 26 id. 289. "Final 
sailing I apprehend means getting clear of 
the port for the purpose of proceed! ngon the 
voyage Lind ley, L J., m fi Q. B. D. 079. 

SAILING INSTRUCTIONS. In 
Maritime Law. Written or printed 
directions, delivered by tbe commanding 
officer of a convoy to tne several masters 
of the ships under his care, by which 
they are enabled to understand and answer 
his signals, to know the place of rendez¬ 
vous appointed for the fleet in case of dis¬ 
persion by storm, by an enemy, or by any 
other accident. 

Without sailing Instructions no vessel 
can hare the full protection and benefit of 
convoy. Marsh. Ins. 868. 

SALLOBS. Seamen; mariners. See 
Seamen ; Shipping Articles. 

ST. MARTIN LX GRAND, COURT 

OF. An ancient court in London, of 
local importance, formerly held in tbe 
church from which it took its name. 

BAip. A tip-staff or sergeRnt-at-armai 
CoweL Ini Gothic Law. Die minis¬ 
terial officer of a court or magistrate, who 
brought- parties into court, and executed 
the orders of his superior. Spclman thinks 
the word may be denved from the Sax. sagol, 
or saiol, a staff, riving it the sense of the 
modem tipstaff. Butt ill. 

8AISLE- A BRET. In French Law. 

An attachment of property in the hands 
of a third person. 

8AISLE-EXECUTION. In Frenoh 
Law. A writ of execution by whioh the 
oreditor places under the oustody of the 
law the movables of his debtor, which are 
liable to seizure, in order that out of them 
he may obtain payment of the debt due by 
him. La. Code of Pract. art. 641 ; Dalloz, 
Diet. It is a writ very similar to the fieri 
facias of the common law. 

SAISLE-FORALNE. In Frenoh Law. 

A permission given by the proper judicial 
officer to authorize a creditor to seize the 
property of his debtor in the district which 
he inhabits. Dalloz, Diet. It has the 
effect of an attachment of property, 
which is applied to the payment of the 
debt due. 

8AISIE-GAGERIE. In French Iaw. 

A conservatory act of execution, by which 
the owner or principal lessor of a house or 
farm causes the furniture of the house or 
farm leased, and on which he has a lien, to 
be seized, in order to obtain the rent due 
to him. It is similar to the distress of the 
common law. Dalloz, Diet. 

8AISLE-IMMOBUJERE. In French 
Law. A writ by which the creditor puts 
in the custody or the law the immovables 
of his debtor, that out of the proceeds of 
their sale he may be paid his demand. 

R A LA H TTPS TENTH. A tax imposed 
in England and France, in 1188, by Pope 
Innocent III., to raise a fund for . the cru¬ 
sade undertaken by Richard I. of England 
and Philip Augustus of France, against 
Saladin, Sultan of Egypt, then going to be¬ 
siege Jerusalem. Encyo. Lond.; whart. 

The tax was one-tenth of a!1 goods and 
chattels; it did not extend to land. Juries 
were employed to assist in the assessment. 
It was the first tax on personal property. 
Byrne. 

SALARY. A reward or recompense 
for services performed. 

It is usually applied to the reward paid 
to a public officer for the performance of 
his official duties. (Adopted in 24 Fla. 29.) 


SALE 
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Salary is also applied to the reward paid 
for the performance of other servioes; but 
if it be not fixed for each year it i9 called 
honorarium. Pothier, Pand. According to 
M. Duvergier, the distinction between 
honorarium and salary is this. By the 
fovmer is understood the reward given to 
ihe most elevated professions for services 
performed ; and by the latter the price of 
hiring of domestic servants and workmen ; 
19 Touliier, n. -08.jp. 292, note. 

There is this difference between salary 
and price ; the former is the reward paid 
for services or for the hire of things ; the 
latter is the consideration naid for a thing 
sold ; Leg. Elem. $ 907. Salary seems to 
denote a higher degree of employment 
and is suggestive of a larger compensation 
for more imDortant services than wages, 
whicn indicates inconsiderable pay ; 69 
Hun 291. See also 42 Alb. L. J. 382; 99 
Pa, 542 ; 10 Md. 85, where salary is re¬ 
garded as a per annum compensation, 
while wages are defined as compensation 
paid or to be paid by the day, week, eto. 

SALE. An agreement by which one 
of two contracting parties, called the 
seller, gives a thing and passes the title to 
it, in exchange for a certain price in cur¬ 
rent money, to the other party, who is 
called the buyer or purchaser who, on 
his part, agrees to pay such price. 2 Kent 
363 ; Pothier, Vente , n. 1. 

Ordinarily a transfer of property for a 
fixed price in money or its equivalent. 110 
U. S. 471 ; 47 Fed. Hep. 604. 

An executed sale is both a contract and 
a conveyance. 

This contract differs from a barter or 
exchange in this; that in the latter the 
price or consideration,instead of being paid 
in money, is paid in goods or merchandise 
susceptible of a valuation. 12 N. II. 390 ; 
43 la. 194; 65 Ind. 409; 21 Vt. 520. See 
Price. It differs from accord and satis¬ 
faction, because in that contract the thing 
is given for the purpose of quieting a 
claim, and not for a price ; and from bail¬ 
ment, because there the agreement is for 
the return, of the subject-matter, in its 
original or an altered form, while in sale 
it is for the return of an equivalent io 
money ; L. R. 3 P. C. 101 ; 81 Tex. 505; 
and see 100 Mass. 198 ; 79 Pa. 488; 39 
Conn. 70 ; 55 III. 45 ; 150 U. S. 312. 

An onerous gift, when the burden it 
imposes is the payment of a sum of money, 
is, when accepted, in the nature of a sale. 
When partition is made between two or 
more joint owners of a chattel, it would 
seem the contract is in the nature of a 
barter. See 11 Pick. 311. 

An absolute sale is one made and com¬ 
pleted without any condition whatever. 

A conditional sale is one which dej>ends 
for its validity upon the fulfilment of 
some condition. 

A forced sale is one made without the 
consent of the owner of the property, by 
some officer appointed by law, as by a 
marshal or a sheriff, in obedience to the 
mandate of n competent tribunal. This 
iale has the effect to transfer all the rights 
the owner had in the property, but it does 
not, like a voluntary sale of personal prop¬ 
erty, guarantee a title to the thing sold ; 
it merely transfers the rights of the person 
as whose property it has been seized. This 
kind of a sale is sometimes called a judicial 
sale. 

A private sale is one made voluntarily, 
and not by auction. 

A public sale is one made at auction to 
the highest bidder. Auction sales some¬ 
times are voluntary, as when the owner 
chooses to sell his goods in this way, and 
then as between the seller and the buyer 
the usual rules relating to sales apply ; or 
they are involuntary or forced, when the 
same rules do not apply. 

A voluntary sale is one made freely with¬ 
out constraint by the owner of the thing 
sold : this is the common case of sales, and 
to this class the general rules of tlie law of 
sale apply. 

A sale in gross is one without regard 
to quantity. 77 Va. 616. 


An offer to sell imposes no obligations 
until accepted accord mg to its terms; and 
an offler rejected cannot be afterward 
accepted ; 119 U. 8. 149. See Offer. 

Parties. As a general rule, all persons 
tut juris may be either buyers or sellers ; 
Story, Sales § 9. See Parties. But no 
one can sell goods and convey a valid title 
to them unless he be owner or lawfully 
represent the owner; nemo dat quod non 
habet; Benj. Sales § 6; 2 Ad. & E. 495; 
89 III. 540 ; 56 N. H. 158; 115 Mass. 129. 
And even an innocent purchaser from one 
not the owner, or his proper representative, 
acquires no valid title; 13 M. & W. 603; 
Benj. Sales § G ; 54 Ind. 141 ; 61 N. Y. 477. 

An innocent purchaser of property from 
a bailee for hire acquires no titlo, and on 
disposing of the property is liable to the 
bailor for its value ; 155 Pa. 208. But see 
Market Overt. Another exception is 
that one not the owner, even a thief, may 
make a valid transfer of negotiable instru¬ 
ments, if they are in the usual state in 
which they commonly pass on delivery, 
provided the buyer has been guilty of no 
fraud in taking them. The bona fide 
holder of such negotiable instruments, and 
also of bank-notes, or money, lost or stolen, 
who has paid a valuable consideration or 
furnished an equivalent, can retain title 
against any former owner ; even against 
one from whom such chattel has been 
stolen ; 20 Pick. 515 ; 32 Vt. 125 ; 8 Conn. 
336; 0 Tex. 515 ; 3 Burr. 1516 ; 5 B. & Ad. 
909; \0 Ad. & E. 784; Benj. Sales (4th 
ed.j £ 15. So {arguendo) of coupon bonds 
of the ordinary kind ; 2 Wall. 110, disap¬ 
proving Gill v. Cubit, 3 B. & C. 466 ; and 
approving Goodman & Harvey, 4 Ad. <fc 
El. 870 : also a lost or stolen bill or note ; 
arguendo in 101 U. S. 357 ; but otherwise 
of a lost or stolen bill of lading; id. 

Where two parties in good faith buy the 
sam 1 property, the one first receiving pos¬ 
session is entitled to hold it; 47 Mo. 
App. 84. 

There is a class of persons who are in¬ 
capable of purchasing except sub modo, 
as infants and married women, insane per¬ 
sons and drunkards; Benj. Sales § 21; 
and another class, who, in consequence of 
their peculiar relation with regard to the 
owner of the thing sold, are totally in¬ 
capable of becoming purchasers while that 
relation exists; Buch as trustees, guar¬ 
dians, assignees of insolvents, and, gener¬ 
ally, all persons who, by their connection 
with the owner, or by being employed 
concerning his affairs, have acquired a 
knowledge of his property, as attorneys, 
conveyancers, and the like. 

Mutual assent . The consent of the con¬ 
tracting parties, which is of the essence of 
a sale, consists in the agreement of the 
will of the Beller to sell a certain thing to 
the buyer for a certain price, and in the 
will of the buyer to purchase the same 
thing for the same price. It must, there¬ 
fore, be mutual, intended to bind both 
parties, and must co-exist at the same 
moment of time ; Benj. Sales § 89. Thus, 
if a condition be affixed by the party to 
whom an offer is made, or a modification 
requested, this constitutes a rejection of 
the offer, and a new proposal, which must 
be accepted by the first proposer, other¬ 
wise there would be no assent by the par¬ 
ties to the same thing, at the same time ; 

4 DeG. J. & S. 646; 84U.C. Q. B. 410; 1 
Bradw. 158. It follows that the assent 
must correspond with the offer in every 
particular ; 8 C. E. Green 512 ; 14 Pet. 77 ; 
43 Vt. 161; 118 Mass. 282. 

Goods delivered to one for examination, 
with an option to buy, may be retaken by 
the owner before the exercise of the option ; 

4 Misc. Rep. 88. 

When there lias been a mistake made aa 
to the article sold, there is no sale, be¬ 
cause no mutual agreement upon the sub¬ 
ject of the Bale: as, for example, where a 
broker, who is the agent of both parties, 
sells an article and delivers to the seller a 
sold note describing the article sold as “ St. 
Petersburg clean hemp," and a bought note 
to the buyer as “ Riga Rhine hemp," there 
is no sale; 4 Q. B. 747 ; 112 Mass. 82; 49 


N. Y. 588. 

The consent i9 certain when the parties 
expressly declare it. This, in some cases, 
it is requisite should be in writing. By* 
the statute of frauds no sale of goods, 
etc., for the price of £10 sterling and up¬ 
wards. is valid, except the buyer shall ac¬ 
cept part of the goods and actually receive 
the same, or give something in earnest to 
hind the bargain or in part payment, or 
some note or memorandum be made, 
signed by the party to be charged. This 
applies to botli executed and executory 
contracts of sale. 

The writing may be a letter. See Let¬ 
ter ; 4 Bingh. 653 ; 3 Mete. Mass. 207 ; 18 
Me. 458. 

See Acceptance ; Earnest ; Part Pay¬ 
ment ; Party to be Charoed ; Goods, 
Wares, and MERCHANbiSE; Note or 
Memorandum ; Frauds, Statute of. 

When a party, by his acts, approves of 
what has been done, as if he knowingly 
uses goods which have been left at liis 
house by another who intended to sell 
them, he will by that act confirm the sale. 

One who lias accepted and used goods 
cannot refuse to pay for them on the 
ground that he never ordered them ; 152 
U. S. 200. 

Care must be taken to distinguish be¬ 
tween an agreement to enter into a future 
contract of sale, which would be called an 
executory contract of sale, and pass no title 
until executed, and a present actual agree¬ 
ment to make a sale, which passes the title 
immediately. 

The distinction between executed and 
executory contracts of sale deoends upon 
the intention of the parties. When the 
vendor appropriates goods to the vendee, 
or, in other words, signifies his intention 
that the right of property shall pass at once, 
and the vendee assents, the law will give 
effect to the intention and the title will 
pass immediately ; 104 Mass, 202 ; 54 N. Y. 
167; 14 B. Monr. 413. This principle re¬ 
mains the same,—whether the goods are 
sold for cash or on credit, whether they are 
to be delivered forthwith or at a future 


time; whether they have yet to bo weighed, 
measured, or set apart, or whether they 
are still unfinished; and by tho terms of 
the agreement, the vendor has either to 
complete them, or in some way add to 
their value. These circumstances may be 
reason for supposing that tho parties do not 
mean to pass the title, but will not defeat 
the intention to do so if it exists ; Lectures 
on Contracts, by Prof. Hare; 1 Q. B, S89; 
2 B. & C. 540; 102 Mass. 443 ; 13 Piok. 175 ; 
C Rand. 473. 

The thing sold. There must be a thing 
which is tiie object of the sale; for if the 
thing sold at the time of the sale had ceased 
to exist, it is clear there can be no sale ; 
Bsnj. Sales § 70 ; 5 Maule & S. 228; 11 Pet. 
63 ; 20 Pick. 139; if, for example, you and 
I being in Philadelphia, 1 sell you my 
house in Cincinnati, and at the time of the 
sale it be hurned down, it is manifest there 
was no sale as there was not a tiling to be 
sold. Where the thing does not exist at 
the date of the contract the sale is void ; 
as where, unknown to the parties, corn on 
a vessel not vet arrived, had, before the 
sale, been sold at an intermediate port; 5 
H. L. C. 673. Where, after the sale, and 
without fault of tho seller, the thing sold 


jrished, the seller is released ; 107 Mass. 
A; 70 Me. 288; but it is otherwise if 
"operty has passed, though the goods were 
ft in the seller’s possession; 82 L. J. Q. 
. 164. On a contract of future sale, if the 
ibject-matter perish before property has 
issed, the contract is avoided. It is evi- 
»nt, too, that no sale can be made of 
lings not in commerce: as, the air, the 
ater of the sea, and the like. 

In general, there must be an agreement 
; to the specific-goods which form the 
ksis of the contract of sale; in other 
ords, to make a perfect sale the parties 
ust have agreed, the one to part with the 
tie to a specific article , and the other to 

J iuire suoh title. 

n an unconditional contract of sale or 
eciflo goods, title passes at once, with* 
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out dpliTery ; 143 U. S. 834 ; 8 B. A C. 9®, 
though it is aaid that no title rest* In the 
burer under e cash sale till the price Is 
p^Kl; 141 Mass. 483. Other cans hold that 
tiUe passes, but the Ten dor has a lien for 
the price. Where no time is agreed upon 
for payment, it is presumed to be a ca&h 
sale; S3 0*1. 481 ; 111 Maas. 489 ; 76 111. 
338. If the seller delivers possession upon 
the understanding of immediate payment, 
he mav reclaim the ginxls in case he is not 
mid ; 31 Wia. 176 ; 53 N. Y. 426 ; 18 Pa. 91. 
Where goods sold have to h* selected from 
a larger mass ot uniform quality, some 
cases hold that title passes when the sale 
is made; 19 N. Y. 3.W; 137 III. 393; 39 
Conn. 413; this is appro veil as the true rule 
in Hare, Contr. 425. Other cases hold that 
the property does not pass till the separa¬ 
tion is complete; 11 Cush. 573: 90 Ind. 
968 ; 9 Ore. 66. If the larger mass consists 
of units of varying quality or value, it is 
held tliat the property does not pass till 
selection ; Tiff. Sales 95. 

Where the seller is to do anything to the 
goods to put them in shape to deliver under 
the contract, thiB is a condition precedent 
to tlie vesting of the property in tne buyer ; 
BUckb. Sales 151 ; and bo where anything 
is to be done for the purpose of ascertain¬ 
ing the price, as weighing, testing, etc., 
where the price depends on quantity, etc. ; 
id. But it is said that the latter rule is 
too broad and that the property is pre¬ 
sumed to pass to the buyer; when weigh¬ 
ing, testing, etc., alone remain to be done 
by the buyer ; Graves, Title to Pers. Prop. 
50. This presumption is stronger when the 
buyer receives possession ; id. 

Where a brewer’s carter took orders for 
jars of beer, and delivered the jars to the 
customers’ houses, making his collections 
the following week, there being no mark 
to show that any particular jar had been 
appropriated to any particular customer, 
until aelivery, it was held that the sale was 
made at the customers’ house ; [1895] 2 Q. 
a 229. 


Where a contract provides for the sale, 
delivery, and setting up of machinery and 
for payment of part of the price on receipt 
of the bill of lading, and the residue at 
stated times thereafter, it was held that 
the delivery of the machinery completed 
the sale; 140 U. S. 42. 

The thing sold must have an actual or 
potential existence and be specifically 
identified and capable of delivery ; other¬ 
wise it is not strictly a sale, bat an execu¬ 
tory agreement; 2 Kent 468. 

In the sale of non-existent chattel, at law, 
if the seller has a potential interest in it, 
the sale is a valid sale in preesenti to take ef¬ 
fect m future ?; but if the contract concerns 
a mere possibility or expectation, the trans¬ 
action will not take effect unless the seller, 
after the chattel has come into existence, 
ratifies the contract, or the buyer, with his 
consent, gets possession ; Graves, Title to 
Pers. Prop. 41. A potential interest would 
include the wool to grow upon a man’s own 
sheep, but not on those of another. A sale 
of fish to be caught did not pass the prop¬ 
erty in them when caught; 198 Mass. 847. 
An assignment of future wages, there 
being no existing contract of service, id 
invalid; 1 Gray 105; otherwise if the 
wages are to accrue under an existing con¬ 
tract of service; 2 Gray 265. 

One may sell a crop of hay to be grown on 
his field or wool from hisBheepor the milk 
that his cows will yield the coming month, 
and the sale is valid ; but he can onlv make 
a contract to sell, and not an actual sale, 
where the subject is something to be after¬ 
wards acquired, as the sale of any sheep, 
etc., or any goods, which lie may attain 
the title to within the next six months; 
Benj. Sale® § 78. 

The statutes as to the assignment of an 
invention before patent embraces only per¬ 
fected inventions. There can, properly 
speaking, be no assignment of an incom¬ 
plete invention, although a contract to 
oonvey a future invention may be valid ; 
Curt. Pat. § 160. A contract to transfer 
inventions not yet in being is not an as¬ 
signment : 2 Rob. PW. 8 771. 


But In faulty the sale takes effect as soon 
as the chattel oomes into existence, with¬ 
out further act of the parties ; 10 H. L. C. 
209. See 3 Pom. Eq. g 1288; but see 46 
Am. Deo. 718; 76 id. 781. 

As to mortgages or sales of unplanted 
crops. Borne cases hold them invalid ; 0 
Bush 318; others hold them valid to trans¬ 
fer a legal title; 51 CaL 620; others hold 
them valid only to transfer an equitable 
title; 69 Ala. 403 ; 48Miss.613. See4 Am. 
Deo. 559. 

The delivery of crops to be grown is not 
essential to pass title, crops being an excep¬ 
tion to the rule that no title can vest in 
property not in existence ; 143 U. S. 310. 

The sale of grain iu an elevator, part of 
a mass, passes the title of the vendor with¬ 
out separation ; 111 Mass. 490 ; 4 ill. 314. 

In case of unascertained goods, part of n 
larger quantity, the seller usually has the 
rignt to select the particular goods. The 
selection is fixed and title passes on deliv¬ 
ery to the buyer, and, usually, upon the 
delivery to a carrier, unless the contract is 
for a delivery to the buyer at the placo of 
destination. 

It is held that where delivery is made to 
a carrier C. O. D. {q v.) t the proj>erty does 
not pass; 146 Mas9. 08 ; 3 Colo. 170 ; 58 Vt. 
140; con fra. 130 Pa. 138; 73 Me. 278; 104 
N. C. 25. When goods are delivered by 
the seller to the postoffice $he title vests 
in the buyer ; [1898] A. C. 294. 

In shipbuilding contracts, where pay¬ 
ments are to be made as the work pro¬ 
gresses, property does not pass till the work 
is complete ; 99 Mass. 897 ; 81 Pa. 18 ; 1 
Houst. 506, 546. But in England it passes 
when the first instalment is paid, and sub¬ 
sequent additions to the work become the 
property of the buyer ; 5 B. A Aid. 942 ; 4 
Ad. & E. 448; so also in 1 Cliff. 370; 27 
Ind. 522. 

Where floods are delivered to a carrier, 
but the bill of lading is made out to the 
seller’s order, the projierty does not pass to 
the buyer; 74 N. Y. 508 ; 84 Ala. 173 ; so 
where the seller ships the goods consigned 
to himself; 56 IU. 494. 

A buyer has a right to a reasonable op¬ 
portunity to inspect the goods before he 
accepts them ; Tiff. Sales 197. 

When goods are to be paid for on delivery 
at a certain place, title will not pass till 
delivery; 153 Pa. 440; 88 id. 147; 113 
Mass. 391. 

The price. To constitute a sale, there 
must be a price agreed upon. The presump¬ 
tion is that where the price is not definitely 
ascertained, the title remains in the vendor 
until a computation has been made; 
Blackb. Sales 122 ; 24 N. H. 336 ; 11 Cusli. 
678 ; 78 Go. 66. But this may be rebutted 
by proof that the parties intended to have 
the right of property vest in the purchaser 
at once; 89 Conn. 413 ; 55 Ga. 633 ; 19 N. Y. 
330. Upon the maxim id certum est quod 
reddi certum potest, a Bale may be .valid al¬ 
though it is agreed that the price for the 
thing sold shall be determined by a third 
person ; 4 Pick 179. See 10 Bingh. 882, 
487; 11 I red. 166. A contract of sale, is 
valid though no t : me of payment is agreed 
on, the law implying payment on deUvery ; 
96 Mioh. 175. 

The price must be an actual or serious 
price, with an intention on the part of the 
seller to require its payment: if, therefore, 
one should sell a thing to another, and by 
the same agreement he should release the 
buyer from the payment, this would not be 
a sale, but a giftt because in that case the 
buyer never agreed to pay any price, the 
same agreement by which the title to the 
thing is passed to him discharging him 
from all obligations to pay for it. As to 
the quantum of the price, that is alto¬ 
gether immaterial unless there has been 
fraud in the transaction. The price must be 
certain or determined; but it is suffi¬ 
ciently certain if, as before observed, it be 
left to the determination of a third person ; 
4 Pick. 179. And an agreement topay for 
goods what they are worth is sufficiently 
certain ; Coze N. J. 261. The title to 
property may pass to the vendee without 
fixing an absolute price, if the circum¬ 


stances attending the transaction show th« 
same to be the intention of the parties; 
85 Ala. 221; 100 N. C. 50. 

I f the passing of property is made to depend 
upon doing some actus a condition, nuchas 
paying the price, the property remnins in 
the seller, though possession may be in the 
buyer. Apart from statute, the buyer, in 
most states, takes no title which can be 
reached by creditors or which ho<?ui trans¬ 
fer even to a bona fide purchaser, except 
subject to the seller’s rights; 118 U. 8. 
GG3; though in Pennsylvania the rule is 
otherwise, ami also in Illinois, Kentucky, 
and Maryland. In Pennsylvania transac¬ 
tions which are in legal effect conditional 
sales on the instalment plan, have been 
sustained when druwn in the language of 
bailments with an option of purchase, but 
the rule there seems uncertain. 

The buyer in conditional sales ordinarily 
acquires an interest which lie may sell or 
which may be attached ; and may main¬ 
tain trover if his possession is wrongfully 
invaded. The seller may mortgage his in¬ 
terest and it is subject to attachment by 
his creditors. 

Upon breach of condition, the seller may 
retake or replevin the goods or sue to re¬ 
cover their value. In some states, in a 
suit to recover their value, he need not al¬ 
low for payments on account; and if he 
reclaim the goods, the buyer is not entitled 
to recover instalments paid ; 89 Ill. 233 ; 7 
Daly 297; in others, the buyer is held to be 
entitled to an account for instalments 
paid; 23 Mich. 260 ; 61 Ga. 230; 25 Minn. 
530. In some states by statute he must re¬ 
pay the instalments less a proportion for 
wear and use. An actidn will not lie for 
the residue of the purchase-money after the 
properties have been retaken by the ven¬ 
dor ; 43 Minn. 409. 


Where there is a contract for leasing 
property with an option of buying it, with 
a provision allowing its return to the 
seller, upon such return of the property, 
equity will decree a return of the money 
paid on account of its purchase, less the 
amount of damages to the property and 
reasonable pay therefor; 142 U. S. 313. 
The cases are collected in 82 L. R. A. 455. 

Statutes exist in many states which pro¬ 
vide that conditional sales of chattels with 
a reservation of title in the vendor are 
void as against third parties purchasing 
from the vendee or against his creditors, 
unless recorded. In nearly all the states 
there are similar statutes relating specially 
to the conditional sale of railroad rolling 
stock. See Rollino Stock. 

A common transaction is the hire of fur¬ 
niture and other like chattels, on the in¬ 
stalment plan, called hire-purchase in 
England, by which H an intending pur¬ 
chaser of goods is put into immediate 
possession thereof ana agrees to pay a 
fixed sum by fixed periodical instalments ; 
the amount payable for each instalment is 
expressly declared to be nothing more than 
hire-money for the use of the goods during 
the period intervening between two con¬ 
secutive instalments, and the lender agrees 
that on a certain number of instalments, 
making up the total sum, being paid, the 
hirer shall become the owner of the goods. 
On default in the payment of any instal¬ 
ment, power is reserved to the lender to 
resume possession of the goods.* 1 Law 
Mag. & Rev,, Feb. 1896. 

Where one had hired a piano on this 
plan and after paying some instalments on 
it, pledged it to a third party, against 
whom the lender brought suit, the nouse 
of lords sustained the lender's title ; 11 L. 
T. R. 416. 

A contract for the hire-purchase of a 
chattel, the title to pass when the last in¬ 
stalment is paid, is a conditional sale ; 85 
Ga. 741 ; B. C. 9 L. R. A. 373; 46 Ill. 47 ; 
the court will look to the purpose of the 
contract rather than to the name given to 
it; 03 U. 8. 664 ; contra, 115 Pa. 487, where 
the cases are somewhat at variance with 
other decisions, due to the necessity of 
sustaining conditional sales, held invalid 
in that state, by calling them bailments. 
See Rollino Stock. 
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A conditional .vendee under an instal¬ 
ment purchase contract cannot return the 
iroods when not fully paid for and escape 
liability for the future instalments; 53 
Conn, 4. 

Sale to arrive. A sale of goods to arrive 
per Argo, or on arrival per Argo, is con¬ 
strued to be a sale of goods subject to a 
double condition precedent: that the ship 
arrives and the goods are ou board ; 5 M. 
& W. 639; Ry. 4 M. 406. In such case, 
title to the goods does not pass till their ar¬ 
rival ; 16 N. Y. 597. 

Sale for illegal purpose. A sale of goods 
for the purpose of smuggling is invalid ; 8 
Term 451; but not when a foreigner sold 
the goods abroad having no concern in the 
smuggling; 1 Cowp. 34. See 50 N. 11. 253. 
The mere knowledge of the vendor that 
the goods Bold would be used for an illegal 
purpose does not render the sale illegal: 50 
N. H. 253 ; 82 Vt. 110 ; 8 Cliff. 494. See 
Beni. Salesg 511, n. 

Where a buyer is insolvent and has no 
intention to pay for goods, the sale may 
be avoided by tiie seller; ©8 U. S. 631; 67 
N. Y. 1; but the mere knowledge on the 
buyer's part that he will be unable to pay 
for them, will not alone form a fraudulent 
intent; Tiedm. Sales § 170 ; there must be 
other facts of a suspicious nature, such as 
re-selling them at a reduced price; id. In 
Pennsylvania, it is not enough to show 
that the buyer was insolvent and did not 
intend to pay for the goods; some artiflos 
must be snown; 21 Pa. 867. 

A Massachusetts act of 1884 makes it a 


crime for any one to sell any property 
underrepresentation that anything other 
than what is specifically stated to be the 
subject of the sale is to be delivered, etc., 
as a part of the transaction. In a case 
under this act it appeared that a retail 
dealer in tobacco offered to each purchaser 
a selection of a photograph among a num¬ 
ber exposed for his choice. A conviction 
under this act was set Aside upon the 
ground that what was sold in this case 
was specifically understood to be the sub¬ 
ject of the sale. In a case under a like act 
in New York, the buyer purchased coffee 
and received a present as a part of the 
transaction. It appeared that the presents 
were lying in full view of the purchasers 
who could make their choice if they bought 
as much as two pounds of ooffee. The act 
was held to be unconstitutional; 100 N. Y. 
889. A Maryland act was held to be un¬ 
constitutional only so far as related to 
transactions which were dependent upon 
chance ; 74 Md. 565. See LOTTEBY. 

A New York act (1898) provides that a 
seller who publicly advertises statements 
with respect to quantity, quality, value, 
price, method of production, or manufac¬ 
ture, which are untrue or calculated to 
mislead, shall be guilty of a misdemeanor. 
See Deceit; Misrepresentation. 

Real estate. The above rules apply to 
sales of personal property. The sale of 
real estate is governed by other rules. 
When a contract has been entered into for 
the sale of lands, the legal estAte in such 
lands still remains vested in the vendor, 
and it does not become vested in the vendee 
until he shall have received a lawful deed 
of conveyance from the vendor to him; 
and the only remedy of the purchaser at 
law is to bnng an action on (be contract 
and recover pecuniary damages for a 
breach of the contract. Iu eouity, how¬ 
ever, after a contract for the sale, the lands 
are considered as belonging to the pur¬ 
chaser, and the court will enforoe his rights 
by a decree for a specific performance ; 
and the seller will be entitled to the pur¬ 
chase-money ; Wms. R. P. 127. See SPE¬ 
CIFIC) Performance. 

In general, the seller of real estate does 
not guarantee the title; and if it l>e desired 
that he should, this must be doue by insert¬ 
ing a warranty to that effect. 

Section 8 of the Btatute of frauds pro¬ 
vides that no interest in land shall be 
created unless by deed or note in writing 
signed by the party or his agent, author¬ 
ized by writing, or by act of operation of 
law. 


The question whether sales of standing 
timber involves Any interest in land has 
been much mooted. The majority of cases 
seem to support the following propositions: 

1. Where tne vendor has expressly stipu¬ 
lated that the trees may remain standing 
on the land a given number of years if the 
purchaser elects. Here, as they derive 
more or less growth and increase from the 
soil, there is some reason to hold that the 
sale involves an interest in land. It lias 
in fact been considered a sale, not only of 
the trees as they then are. but as they will 
be at the end of the stipulated period with 
all the additions to them subsequently ac¬ 
quired by the soil. See 6 Seld. 114; 50 Barb. 
m; 57 id. 243; 45 N. H. 818; 40 id. 804. 

2. Where the trees are to stand for an in¬ 
definite time and to be severed solely at 
the pleasure of the buyer, the statute of 
frauds requires a written agreement. See 
27 Vt. 157 ; 42 id. 809. 

See Acceptance ; Contract ; Delivery ; 
Parties ; Stoppage in Transitu ; War¬ 
ranty ; Earnest ; Frauds, Statute op ; 
Consideration ; Price ; Goods, Wares, 
and Merchandise; Note or Memoran¬ 
dum; Sample ; Mortgage ; Rolling Stock; 
Trading Stamps ; Opening Biddings. 

Under the civil law, in a contract of sale 
the seller was not bound to make the bnyer 
absolute master (dominus) of the thing 
sold, as he would nave been in a stipula¬ 
tion. What he was bound to do was this : 
1. To deliver the thing ItaeLf (preestare. 
tradere), to give free and undisturbed 
possession of it (possessionem vacuam tra¬ 
ders)* and to give lawful possession of it 
(preestare licere habere). 2. If the buyer 
was disturbed in his pos se ssion by tbe real 
owner (evictto), to recompense him for 
what was lost. 8. To secure the buyer 
against secret faults; if such faults were 
discovered, either compensation might be 
claimed by an actio cesttmatoria , reducing 
the price to a greater or less amount, ac¬ 
cording as the seller had or had not knowl¬ 
edge or the defeot, or at the option of the 
buyer, the contmot might be rescinded by 
an action actio redhibxtoria , and the thing 
returned (which was termed redhibitio : 
redhibere est facere ut rursus habeat vendi- 
torguodhabuerat). Just. Inst., Stlied, 865. 

Sale and Barter—Distinguished. To 

soil property is, in the strict signification of 
the word “sell,” to transfer it from one to 
another, in consideration of a price paid or 
agreed to be paid in current money. A 
“sale” differs from a “barter” in this, that 
in the latter, the consideration instead of 
being paid in money, is paid in goods or 
merchandise susceptible of a valuation. 12 
Bush (Ky.) 241. See Cash ; Forced Sale ; 
Sold or Removed for Sale. 

SALE ON APPROVAL. See Sale. 

SALE-NOTE. A memorandum given 
by a broker to a seller or buyer of goods, 
stating the fact that certain goods have 
been sold by him on account of a person 
called the seller to another person called 
the buyer. Sale-notes are also called bought 
and sold notes. See Bought Note. 

SALE OR RETURN. When goods 
are sent from a manufacturer or wholesale 
dealer to a retail trader, in the hope that 
he may purchase them, with the under¬ 
standing that wliat he may choose to take 
he shall have as on a contract of sale, and 
what he does not take he will retain as a 
consignee for the owner, the goods are said 
to have been sent on sale and return. 

The goods taken by the receiver as on 
sale will be considered as sold, and the 
title to them is vosted in the receiver 
of them ; the goods he does not buy are 
considered as a deposit in the hands of the 
receiver of them, and the title is in the 
person who sent them. 1 Bell, (Jom. 268, 

Contracts of sale or return exist where 
the privilege of purchase or return is not 
dependent upon the character or quality 
of the property sold, but rests entirely upon 
the option oi the purchaser to retain or 
return; and the title passes to the pur¬ 
chaser subject to his option to return the 


property ; 150 U. S. 312; upon return the 
title reverts (a condition subsequent) ; 
Tiff. Sales 93. 

SALESMAN. One who in addition to 
procuring orders for weather stripe, al«n 
supervised their being placed in position, 
held to be a salesman, his principal business 
being that of procuring orders. 180 
498. See Traveuno Salesman.Merchant 

AND SALESMAN. 

SALFORD HUNDRED COURT 
OF RECORD. An inferior and local 
court of record having jurisdiction, if the 
cause of action arise wholly or in part wi thin 
the Hundred of Salford, Its jurisdiction and 
procedure correspond to those of a county 
court. Byrne. 

SALIC OR SALIQUE LAW. The 

name of a code of laws, bo called from the 
Salians, a people of Germany who settled 
in Gaul under their king Pharamoud, 

The most remarkable law of this code is 
that which regards succession. De terra 
verosalica nulla vortio hcereditatis transit 
in mulierem , sed hoc virilis sextus acquirit; 
hoc est.Jtlii in ipsa hcereditate succertuvt: 
no part of the saliaue land peases to 
women, but the men alone are capable of 
taking ; that is, the sonB succeed to tbe in¬ 
heritance. This has always excluded 
women from the throne of France. 

SALINE LAND. Land containing 
salt deposits. Stand. Diet. See 221 U. S. 
452 for construction of 5 8 of the Utah 
Enabling Act concerning saline lands, 

SALISBURY COURT. See Privi¬ 
leged Places. 

SALMANNUS. In the Law of the 
Salian Franks of the 5th century. A 
person, later (A. D. 1108) named the sal- 
mannue—the salesman—was a third person 
who was called in to aid in completing the 
transfer of property in certain cases. The 
donor handed to him a symbolic staff which 
he in due season handed over in solemn form 
to the donee. 12 Harv. L. R. 445-6. 

SALOON. A place of refreshment. 26 
Mich. 825. An apartment for a speci¬ 
fied publio use. 45 N. W. Rep. (In.) 408; 
20 Nev. 282. In common parlance, the 
word is used to designate a place where in¬ 
toxicating liquors ate sold, and this re¬ 
stricted meaning may be given to saloons, 
where the context or other circumstances 
requires it; 13 Neb. 434 ; 40 Mich. 401 ; 
105 Mass. 40 ; but it is held that it does not 
necessarily import a place where liquors 
are sold ; 20 Mich. 328 ; 23 Tex. App. 364. 
The word has a much broader meaning 
than dram shop. To constitute a saloon it 
is not necessary that nrdent spirits should 
be offered for sale and that it should be a 
business requiring a license under the rev¬ 
enue laws of the state ; 50 Ark. 561. See 
Liquor Laws. 

8ALOON KEEPER. Insurance. 

The inhibition in a policy refers only to the 
personal occupation of the deceased at the 
time of his acath, and although a person 
wiis the owner of a half interest in a saloon, 
but did not render any personal service 
therein for six months prior to his death, 
he was not the “keeper' of the “saloon.' 
110 Ky. 26, 60S. W. 850. 

SALT. In an insurance policy salt does 
not include saltpetre. 1 Park. 245. 

SALUTE. A coin made by Henry V., 
after his conquests in France. 

In the army and navy an honor paid to 
a distinguished personage, when troops *or 
squadrons meet, when officers are buried, 
or to celebrate an event or show respect to 
a flag and on many other ceremonial oc¬ 
casions. Cent. Diet. 

Upon the arrival of a man of war in a 
foreign port the salutes and other cere¬ 
monials toward the port and its authorities 
are prescribed in full detail by the naval 
regulations. A ship of war entering a 
harbor or passing by a port or castle should 
pay the first salute except when the sov- 
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ereign or hi* ambassador is on board, in 
which cuwe the salute should lw made first 
on the shore ; Woolaey, lutrod. Int. Law, 
4th ed. g 8A 

N > salute Is to bo fired in honor of any 
nation, or official of nny lmtiou not for- 
mallr recognized by the United States; 
Snow, Loot. Int. Lsw TO. See 3 Phill. Int. 
Law. 

SALVAGE. In Maritime Law. A 

compensation given by the maritime law 
for service rendered m sa v i n g property or 
rescuing it from impending peril on the sea 
or wrecked on the coast of the sea, or, in 
the United States, on a publio navigable 
river or lake, where interstate or foreign 
commerce is carried on. 1 Sumn. 210, 
416 : 13 How. 466 ; 1 Blatchf. 420 ; 5 
McLean 359. 

The property sniv<t The only proper 
subjects of salvage are vessels or ships used 
for the purpose of being, navigated, and 
good* which at one time formed the cargoes 
of such vessels, whether found on board, or 
drifting, or cast on shore; [1897] A.C. 347. It 
has been held that there can be no salvage 
against a floating dry dock intended to be 

r rmanently moored to the shore ; 119 U. 

025; nor against coal barges on the Missis¬ 
sippi river, which wore mere boxes without 
tackle, apparel, furniture, master, or crew, 
and which were sold with the coal or 
broken up for old lumber ; 46 Fed. Rep. 
201; nor a floating structure intended to be 
moored alongside a wharf for carts con¬ 
taining refuse to drive over it to a dumping 
boat738 Fed. Rep. 153 ; nor a pile-driving 
machine erected on a floating platform ; 
69 Fed. Rep. 1005 ; nor a gas-float fifty 
feet long by twenty wide moored in a river 
to giveugbt to vessels ; [1897] A. C, 837 ; 
as to rafts of timber, qwzre; see id. 

When a ship was almost becalmed on the 
high •e** a floating chest was found and 
with but little trouble taken on board. It 
contained seventy doubloons. It was held 
that the finders were not entitled to the 
whole property, though there were no 
marks of ownership, but should be com¬ 
pensated by a moiety as for salvage ser¬ 
vices. Tlje other moiety was directed to 
be paid into court ; Fed. Cos. 6620. Pas¬ 
sengers' lives may be the subject of salvage 
services, by statute. See 55 Alb. L. J. 404. 

A person who offers useful services to a 
vessel in distress without any previous 
contract, is a salvor: 24 U. 8. App. 559, 
Salvage, after actual compensation for 
the services rendered, is a gratuity for the 
benefit of commerce, as on encouragement 
for like services and efforts ; no amount of 
reward to owners and machinery will so 
stimulate efforts to save life and property 
as will moderate awards to master and 
crew who are the effective agents to set the 
machinery in motion; 13 U. S. App. 662. 

“ Salvage consists (1) of an adequate 
compensation for the actual outlay of labor 
and expense made in the enterprise ; and 
(2) of the reward as bounty allowed from 
motives of public policy, as a means of en¬ 
couraging such exertions. In determining 
the amount of an award the leading con¬ 
siderations are: the degree of danger from 
wbioh the rescue is made; value of the 
property saved; risk to the salvors; the 
value or property risked by salvors and the 
dangers to wbicn it was exposed ; the skill 
shown and the time, and labor spent. ” 28 
V. S. App. 486. 

Moral considerations and questions of 
policy enter Largely into salvage cases. 2 
Hagg- 8. 

Tne peHL In order to found a title to 
mlv&ge, the peril from which property was 
saved must be real, not speculative merely; 
1 Cra. 1 ; l Ben. Adm. 166; but it need not 
be such that escape from it by any other 
means than by the aid of the salvors was 
impossible. It is sufficient that the peril 
was something extraordinary, something 
differing in kind and degree from the or¬ 
dinary perils of navigation ; 1 Curt. C. C. 
853 ; 2 id, 800. See 9 C. C. App. 292 ; 40 
Fed. Rep. 909 ; 41 id. 108. All services 
rendered at sea to a vessel in distress are 
salvage services ; 1 W. Rob. 174 ; 8 id. 71. 
But tne peril must be present and pending, 


not future, oontingent, and conjectural; 1 
Sumn. 916 ; 8 Hagg. Adm. 844. It may 
arise from the sea, rooks, fire, pirates, or 
enemies ; 1 Crs. 1 ; see 82 Ct. Cls, 408 ; or 
from the sickness or death of the crew or 
master ; 1 Curt, C. C, 8j6 ; 2 Wall. Jr. 59; 

1 Swab. 84. 

Tike saving. In order to give a right to 
salvage, the property must be effectually 
saved ; it must be brought to some port of 
safety, and it must be there in a state capa¬ 
ble of being restored to tho owner, before 
the service can be deemed completed ; 1 
Sumn. 417; 1 W. Rob. 829, 400 ; 35 Fed. 
Rep. 796 ; 57 id. 661. The salvage services 
must be performed by persons, not bound 
by their legal duty to render them : 1 Hagg. 
Adm. 227; 2 Spinks, Adm. 258. The prop¬ 
erty must be saved by the instrumentality 
of the asserted salvors, or their services 
must contribute in some certain degree to 
save it; 4 Wash. C. C. 651 ; OIc. 402 ; though, 
if the services were rendered on the request 
of the master or owner, the salvor ie en¬ 
titled to salvage though the services were 
slight and the property was saved mainly 
by a providential act; 5 McLean 850; 1 
Newb. 130 ; 2 W. Rob 91; Bee 90. 

Towage services are sometimes the sub¬ 
ject of compensation as salvage. Mere ex¬ 
pediting the voyage of a vessel, by towing, 
is not salvage ; but salvage was allowed in 
the case of a steamship who had broken 
her main shaft, but could sail fairly well, 
the weather also being favorable, in which 
condition she was towed ninety miles; 1 
Spinks, A. A E. 109, said to be the extreme 
case; Kennedy, Civil Salvage 22 ; courts 
are liberal to such claims in respect of tho 
amount of danger necessary to render tow¬ 
age a salvage source ; id. 

The. place. In England it has been held 
that the services must be rendered on the 
high seas, or, at least, extra corpus comita- 
tus, in order to give tho admiralty court 
jurisdiction to decree salvage ; but in this 
country it is held that the district courts of 
the United States have jurisdiction to de¬ 
cree salvage for services rendered on tide 
waters and on the lakes or rivet's where 
interstate or foreign commerce is carried 
on, although infra corpus comitatus; 12 
How. 466 ; 1 Blatchf. 420 ; 5 McLean 359. 

The amount. Some foreign states have 
fixed by law the amount or proportion to 
be paid for salvage services ; but in Eng¬ 
land and the United States no such rule 
Ha* been established. In these countries 
the amount rests In the sound discretion 
of the court awarding the salvage, upon a 
full consideration oi all the facts of the 
cose. It generally far exceeds a mere re¬ 
muneration pro opens et labore t the excess 
being intended, upon principles of sound 
policy, not only as a reward to the particu¬ 
lar salvor, but also as an inducement to 
others to render like services ; 2 Cra. 240; 
1 C. Rob. 812, n. ; 3 id. 355 ; 3 Hagg. Adm. 
95. But it is equally the policy of the law 
not to provoke the salvor's appetite of avar¬ 
ice, nor enoourage his exorbitant de¬ 
mands, nor teach him to stand ready to 
devour what the ocean has spared ; Gilp. 
75. Adequate rewards encourage the ten¬ 
dering and aooeptanoe of salvage services; 
exorbitant demands discourage their ac¬ 
ceptance and tend to augment the risk and 
loss of vessels in distress. 7 Notes of Cos. 
579. Salvage viewed as a reward is not 
properly the subject of a binding contract 
tn advance. Courts of admiralty fully ex¬ 
amine into the circumstances of the service 
In the interest of the property saved, and 
award no more than a reasonable sum, and 
are not bound by the amount agreed on 
beforehand; 48 Fed. Rep. 923. But a sal¬ 
vage agreement for services to be per¬ 
formed on the high seas will not be set 
aside merely because only one of the con¬ 
tracting parties was at a disadvantage. 
But, if in addition to that circumstance, 
the sum required by the intending salvor 
appears to the oourt exorbitant, the agree¬ 
ment will be set aside as inequitable ; 
[1891] P. 175. The amount is determined 
by a consideration of the peril to which 
the property was exposed, tne value saved, 
the risk to life or property Incurred by the 


salvors, their skill, the extent of labor or 
time employod, and the extent of the 
necessity that may exist in any particular 
locality to encourage salvage services; 3 
Hagg. Adm. 121; I Gall. 183 ; 1 Sumn. 418 ; 
2 Sprague 102. An ancient rule of the ad¬ 
miralty allowed the salvors one-half of the 
property saved, when it was absolutely 
derelict or ahandoned ; but that rule has 
been latterly distinctly repudiated by the 
high court of admiralty and nur supreme 
court, and the reward in coses of derelict 
is now governed by the same principles as 
in other salvage cases ; 20 E. L. & E. 607 ; 
4 Notes of Cas. 144: 19 How. 161. While 
there is no rule of giving salvors of a dere¬ 
lict a moiety, or other specific proportion 
of the value of the property saved, and the 
award is to be assessed as in other cases of 
salvage, still there are usually present three 
special elements which tend to increase the 
award : the high degree of danger to which 
the property is exposed ; the difficulty of 
approaching a derelict vessel without any 
aid in lioanling her ; and the necessitv of 
supplying men to steer her ; [1897] Pr. t)iv. 
59. But it is usual to give half of tne value, 
and even seven-eighths have been given. 
See 2 Blatch. 323. *• 

Risking life to save the lives of others is 
an ingredient in salvage service which will 
enhance the salvage upon the property 
saved ; Davcis 01 ; 3 Hagg. Eccl. 84. No 
salvage wets formerly due for saving life 
merely, unaccompanied by any saving of 
property ; 1 W. Rob. 380; unless it was 
the life of a slave ; Bee 226, 260. But the 
saving of life in addition to property was 
held to inorease the award of salvage on 
the property ; Br. & L. 344. By statute 17 
& 18 Viet. salvage was extended to the 
saving of life and the award therefor was 
given priority over other salvage. If the 
vessel is not of large enough value to pay 
the award, it is payable out of the Mercan¬ 
tile Marine Fund. 

“ It is the value of the property which is 
restored to the owner that is to be consid¬ 
ered, and of which a proportion is to be 
awarded as salvage in salvage cases, and 
cot the original value imperilled. The 
exact value of the property saved, when 
large, is but a minor element in computing 
salvage, and as it increases, the rate per 
cent, given is rapidly reduced. ” IS U. S. 
App. 662. 

Where part of a cargo saved consists of 
specie, it must bear its share of the com¬ 
mon burden; 86 Fed. Rep. 840; up to the 
time when it was removed, but not of the 
expense of getting the ship afloat after the 
specie was removed ; 82 ia. 104. There is 
no distinction in the proportion of salvage 
chargee against different parts of a cargo ; 
4 Asp. 885. 

The foot that a vessel receives injuries in 
the course of salvage operations will tend 
to reduce the amount of compensation; 
83 Fed. Rep. 715. 

A salvage award will not be set aside as 
too large, unless so grossly excessive as to 
shock the conscience of the appellate oourt; 
82 Fed. Rep. 751. 

The property saved. Salvage is properly 
a charge apportionable upon all the inter¬ 
ests and property at risk in the voyage 
which derive any benefit from the salvage 
service; 1 Stor. 469. Qui seniit commutdum 
sentire debet et onus. It follows that sal¬ 
vage expenses incurred in saving ship, 
cargo, and freight in one common and con¬ 
tinuous service are apportionable upon 
them all, according to tlieir respective 
values; but expenses incurred for auy one 
interest separately, or any two interests 
only, are chargeable wholly to it or to 
them; 2 W. Rob. 815; 7 E. A B. 628; 2 
Pick. 1; 11 id. 90; 4 Whort 801; 5 Du. 
810. Goods of the government pay the 
same rate as if owned by individuals ; 8 
Sumn. 808 ; Edw. Adm. 79; but not the 
moils; Marv. Salv. 132. But, it is said, no 
proceedings in rem can be instituted 
against pnblio ships or stores on them, or 
against property of the state on a private 
iship; though the question ia not always 
raised, and the British Admiralty usually 
appeal* and submits to the judgment of the 
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court in t he case of claims for saving publio 
stores,and foreign governments have some¬ 
times requested the British Admiralty to 
award as an arbitrator in respect of their 
property when salved; Kennedy, Civil 
Salvage 61. See 5 P. D. 197, where the sub¬ 
ject was reviewed. Vessels of war be- 



Salvage is not allowed on the clothing 
left by the master and crew on board the 
vessel which they abandon, but this should 
be returned free of charge ; Ware 378 ; or 
for saving from a wreck Dills of exchange 
or other evidence of debt, or documents 
of title ; Daveis 20. 

The wearing apparel of passengers is not 
liable for salvage services; L. R. 3 A. & 
E. 490 ; this extends only to apparel with 
the usual changes for the voyage and 
not to trunks in the hold ; 36 Fed. Rep. 
701. 

Wreck was formerly limited to those 
portions of ship or cargo which are 
stranded. But by the Mercliant Shipping 
Act, ISM, it includes jetsam and derelict, 
and, iu salvage Law, it includes any part of 
a ship or cargo aground or afloat; Kennedy. 
Civil Salvage 53. 

The right to salvage for saving life de¬ 
pends upon something—ship, cargo, or 
freight—having been preserved; 8 P. D. 
117 ; and such salvage can be recovered 
only against the party to whom the prop¬ 
erty belonged ; 15 P. D. 146 ; t. c. from the 
ship if the cargo was lost; or from the 
cargo, if the ship was lost. The value of 
the property salved is the limit of recov¬ 
ery ; 2 P. D. 157. Life salvors may claim 
against the property salved, although its 
preservation was not due to salvage ser¬ 
vices ; 2 P. D. 145. Taking passengers 
from a burning vessel at sea is not the sub¬ 
ject of salvage under the British act; L. 
R. 3 A. <5t A. 487. 

The liability to pay salvage is not con¬ 
fined to the actual legal owners of the 
property saved, but extends to those who 
nave an interest in the property, and 
whose interests have been saved by the 

? lacing of the property itself insecurity; 
5 Prob. Div. 142. 

A tug being partly in fault in colliding 
with a schooner, is not entitled to salvage 
for towing the schooner into port; 52 Fed. 
Rep. 323. 

Bar to salvage claivi. An express ex¬ 
plicit agreement, in distinct terms, to pay 
at all events, whether the property shall 
be saved or not, a sum certain, ora reason¬ 
able sum, for work, labor, and the hire of 
a vessel in attempting to save the property, 
is inconsistent with a claim for salvage ; 
and when such agreement is pleaded in 
bar and proved, any claim for salvage will 
be disallowed ; 2 Curt. C. C. 350 ; 2 W. 
Rob. 177. See 123 U. S. 40. An agree¬ 
ment fairly made and fully understood by 
the salvors, to perform a salvage sendee 
for a stipulated sum or proportion to be 
paid in the event of a successful saving, 
does not alter the nature of the service as 
a salvage service, but fixes the amount of 
compensation. But such an agreement 
will not be binding upon the master or 
owner of the property unless the court can 
clearly see that no Advantage hns been 
taken of the party’s situation, and that the 
rate of compensation agreed upon is just 
and reasonable ; 1 Stor. 323 ; 1 Sumn. 207 ; 
1 Blackf. 414. A custom in any particular 
trade that vessels shall assist each other 
without claiming salvage is legal, and a bar 
to a demand for salvage m nil cases where it 
properly applies; 1 W. Rob. 440. See supra. 

Forfeiture or denial of salvage. Em¬ 
bezzlement of any of . the goods saved 
works a forfeiture of the salvage of the 
guilty party ; Ware 880 ; 1 Sumn. 828 ; 
and, in general, fraud, negligence, or care¬ 
lessness in saving or preserving the prop¬ 
erty, or any gross misconduct on the part 
of the salvors in connection with the prop¬ 
erty saved, will work a total forfeiture 
of the salvage, or a diminution of the 
amount; 2 Cra. 240 ; 1 W. Rob. 497 ; 3 ttf. 
122; 2 E. L, & E. 554 ; 6 Wheat. 152; 6 


Wall. 548 ; [1892] Prob. 58, 70. 

Salvors rescuing a derelict property are 
bound to care for its preservation while 
they retain possession; 84 Fed. Rep. 202. 

Distribution, The distribution of sal¬ 
vage among the salvors, like the amount, 
rests in the sound discretion of the court. 
In general, all persona, not under a pre¬ 
existing obligation of duty to render as¬ 
sistance, who have contributed by their 
exertions to save the property, and who 
have not forfeited their rights by their 
misconduot, are entitled to share in the sal¬ 
vage, as well those who remain on board 
the salvor vessel in the discharge of their 
duty, but are ready and willing to engage 
in the salvage enterprise, aa those who go on 
board and navigate the WTeck ; Ware 483 ; 
2 Dods. 132; 2 W. Rob. 115; 2 Cra. 240. 
The apportionment between theownersand 
crew of the salvor ship depends upon the 
peculiar circumstances of each case : such 
ns, the character, size, value, and detec¬ 
tion of the vessel, its exposure to peril, and 
like considerations, and the number, labor, 
exposure, and hazard of the crew. In 
ordinary cases, the more usual proportion 
allowed the owners of a salvor sail-vessel 
is one-third ; 2 Cra. 240; 1 Sumn. 425; 3 
td. 579. The owner of a steam-vessel, if of 
considerable value, is often allowed a larger 
proportion; Maw. Wreck <fc Salv. 247. 
The master's share is usually double that 
of the mate, and the mate’s double that of 
a seaman, and the share of those who 
navigate the derelict into port, or do the 
labor, double that of those who remain on 
board the salvor vessel. But these pro¬ 
portions are often varied according to the 
circumstances, so as to reward superior 
zeal and energy and discourage indiffer¬ 
ence and selfishness; 3 Hagg. Adm. 121. 
See Abb. Shipp., 13thed. 1021. 

In marine insurance, the salvage is to be 
accounted for by the assured to under¬ 
writers in an adjustment of a total or sal¬ 
vage loss, or assigned to the underwriters 
by abandonment or otherwise ; 2 Phill. Ins. 
§ 1726. And so, also, the remnant of the 
subject insured or of the subject pledged 
in bottomry, and (if there be such) in that 
of a fire insurance, and of the interest in 
the life of a debtor (if so stipulated in this 
case), is to be brought into the settlement 
for the loss in like manner; 2 Dutch. 541 ; 
15 Ohio 81 ; 2 N. Y 285 ; 4 La. 289 ; 2 
Sumn. 157. 

The liability to pay salvage is not con¬ 
fined to the actual legal owners of the 
property saved, but it extends to all those 
who have an interest in the property and 
whose interests have been saved ; 15 Prob. 
Div. 142. 

Provision is made in R. S. § 4652 for sal¬ 
vage for the recapture of vessels or other 
property captured by any force hostile to 
the United States, before the capture. 
Bee the next titles; Wreck ; Recapture. 

SALVAGE CHARGES. In Insur¬ 
ance . All those costs, expenses, and 
charges necessarily incurred in and about 
the saving and preservation of the property 
imperilled, and which, if the property be 
insured, are eventually borne by the under¬ 
writers. Stevens, Av. c. 2, § 1. 

SALVAGE CORPS. In Insurance. 

A corps controlled and paid by insurance 
companies to attend fires and protect prop¬ 
erty. 151 Ky. 644, 152 S. W. 799. 

SALVAGE LOSS. That kind of loss 
whioh it is presumed would, but for cer¬ 
tain services rendered and exertions mode, 
have become a total loss. It also means, 
among underwriters and average-adjust¬ 
ers, a mode of settling a loss, under a 
policy, in cases where the goods have been 
necessarily sold at a port snort of the port 
of destination, in consequence of the perils 
insured against. In suoh cases, though 
the property be not abandoned to the 
underwriter, the principle of abandonment 
is assumed in the adjustment of the loss. 
The underwriter nayB a total loss. The 
net proceeds, of the sale of the goods, 
after deducting all the expenses, are re¬ 
tained bv the Assured, and he credits the 


underwriter with CM mmmxnt: 2 Phffl 

Ins. g 1480. 

SALVOR. In Mori tim n Law. A 

person who saves property or rescues it 
from impending penl on the sea or when 
wrecked on the coast of the sea, or, in the 
United Slates, on a public navigable river 
or lake where interstate commerce is cat 
ried on, and who is under no pre-existing 
contract or obligation of duty by his rela¬ 
tion to the property to render such ser¬ 
vices. 1 Hagg, Adm. 236; 1 Curt. C. C. 378. 

In general the crew cannot claim as 
salvors of their own ship or cargo, they 
being under a pre-existing obligation of 
duty to be vigilant to avoid the danger, 
and when in it to exert themselves to res¬ 
cue or save the property, in consideration 
of their wages merely ; 1 Hagg. Adm. 236 ; 

2 Mas. C. C. 319. But if their connection 
with the ship be dissolved, as by a capture, 
or the ship or cargo be voluntarily aban¬ 
doned by order of the master, sine spe re- 
vertendi aut recujyerandi, such abandon¬ 
ment taking place bona fide and without 
coercion on their part, and for the purpose 
of saving life, their contract is put an end 
to, and they may subsequently become 
salvors ; 1G Jur. 572 ; 3 Suiun. 27U ; 2 Cra. 
240; Daveis 121. A passenger; 3 B. 

P. 612, n. ; 1 W. N. C. (Pa.) iv. ; 48 Fed. 
Rep. 479 ; 33 id, 884 ; a pilot ; 10 Pet. 108 ; 
Gilp. 65: Lloyd s agent; 8 W. Rob. 181 ;an 
agent; [189-j Prob. 386 ; official persons ; 

3 Wash. C. C. 567 ; 1 C. Rob. 46 ; officers 
and crews of nasal vessels; 2 Wall. Jr. 
67; 1 Hagg. Adm. 158; 15 Pet. 018; coast 
guards ; Bened. Adm. g 300 a ; may all be¬ 
come salvors, and, as such, be entitled to 
salvage for performing services in saving 
property, when such service* are not with¬ 
in or exceed the line of their proper official 
duties. But it is said that neither crew, 
pilot, ship’s agent, nor public servants 
can, under ordinary circumstances, be salv¬ 
ors ; Kennedy, Civil Salvage 25; nor can 
passengers; 2 Hagg. 3. 

The fact that a part owner in a salving 
ship also has an interest in the salved 
property, will not prevent him from shar¬ 
ing in the salvage ; 51 Fed. Rep. 916. An 
incorporated wrecking and salvage com¬ 
pany may be granted salvage awards as 
liberally as natural persons so engaged ; 40 
Fed. Rep. 301. 

The finders of a derelict (that is, a ship 
or goods at sea abandoned by the master 
and crew without the hope or intention of 
returning and resuming the possession) 
who take actual possession with an in¬ 
tention and with the means of saving it, 
acquire u right of possession w hich they 
can maintain against all the world, even 
the true owner, and become bound to 
preserve the property with good faith 
and bring it to a place of safety for the 
owner’s use. They are not bound to part 
with the possession until their salvage is 
paid, or tne property is taken into the 
custody of the law preparatory to the 
amount of salvage being legally ascer¬ 
tained ; Davies 20 ; Ole. 462 ; Ware 339. If 
they feannot with their own force convey 
the property to a place of safety without 
imminent risk of a total or material loss, 
they cannot, consistently with their obli¬ 
gations to the owner, refuse the assistance 
of other persons proffering their aid, nor 
exclude them from rendering it under the 

B retext that they are the finders and have 
lius gained the right to the exclusive pos¬ 
session, But if third persons nnjustifiably 
intrude themselves, tneir services will in¬ 
ure to the benefit of the original salvors; 1 
Dods. 414 ; 8 Hagg. Adm. 158; Oic. 77. See 
Salvage. 

If a first set of aalvore fall into distress, 
and are assisted by a second or third set, 
the first or seoond do not lose their claim 
to salvage, unless they voluntarily and 
without fraud or coercion abandon the en¬ 
terprise, but they all share together accord¬ 
ing to their respective merits; 1 Sumn. 
400 ; t W. Rob. 406 : 2 id. 70. When a ves¬ 
sel stands by and renders services to an¬ 
other, upon request, even though no bene¬ 
fit result from ner doing so, she is entitled 
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to salvage; 8 Aitp. Mar. L Cm. 803. In 
oim of shim stranded or in distress, not 
derelicts, mlron do not acquire an exclu¬ 
sive possession as against the owner, the 
master, or his agent. While the master 
continues on board, he is entitled to retain 
the command and control of the ship and 
cargo and to direct the labor. The salvors 
are assistants and laborers under him ; and 
they have no right to prevent oilier persons 
from rendering assistance, if the master 
wishes such aid ; 3 Hags. Adm. 883 ; 2 W. 
Rob. 307 ; 2 E. L. & E 551. When the ship 
has been relieved from its peril, salvors for^ 
feit no right and impair no remedy bv leav¬ 
ing the slop ; 1 Hagg. Adm. 156; 1 Newb. 
275. Their remedy to recover salvage is 
by libel or suit in the district court of the 
United States, sitting as a court of admi¬ 
ralty. 

ft A T. VTTS PLEGIU8. A safe pledge ; 
called, also. " cerf uspfegius, ” a sure pledge. 
Bract. ICO 6. 

SAME. Same does not always mean 
identical. It frequently means of the kind 
or species, not the specific thing. 40 la. 
487 , 403. See Stroud, Diet. 

In the expression “deliver policies and 
receive premiums on the same," means them 
—the policies. Anderson ; 40 Iowa 403. 

Sam e Offense. In (he Fifth Amendment 
to the Constitution, an offense which is the 
same in law and in fart. Id.; 1 Hughes 560. 

Same Property. The tenant of a stock 
farm was to draw out the ‘same propertv” 
he jmt into the business. Held, that the 
same description of stock, of equivalent 
value, was meant. Id.; GO Ill. 09. 

Same v. Same. The same plaintiff 
against the same defendant ; the same case 
:w first cited. Id. 

SAMPLE. A small quantity of any 
commodity or merchandise, exhibited as a 
specimen of a larger quantity called the 
bulk. 

A part shown as a specimen. 83 Gratt. 
909. 

When a sale is made by sample, the 
vendor warrants the quality of the bulk to 
be equal to that of the sample ; Ben j. Sales 
£ 648; and if it afterwards turn out that 
the bulk does not correspond with the 
sample, the purchaser is not. in general, 
bound to take the property on a compen¬ 
sation being made to him for the differ¬ 
ence ; 1 Camp. 113. See 4 Camp. 22; 5 
Johns. 395; 13 Mass. 139 ; 3 Rawle 37 ; 14 
M. & W. 651, It is held that the vendor 
does not w arrant goods, as fit for a partic¬ 
ular purpose ; 87 S. C. 7. 

To constitute asale by “ sample,” the con¬ 
tract must be made bo Lely with reference to 
the sample; 13 Mass. 139; 40 N. Y. 113. 
Not every sale where a sample is shown is 
a sale by sample ; there must be an under¬ 
standing, expressed or implied, that the sale 
is by sample; 10 Wall. 883; 19 Md. 157. 
ITie mere exhibition of a sample is but a 
representation that it has been fairly taken 
from the full; 6 N. Y. 78. In Pennsylvania 
it has been held that in the absence of fraud 
or representation as to the quality, a sale 
by Rample is not in itself a warranty of the 
quality of the goods, but simply a guaranty 
that trie goods shall be similar in kind and 
merchantable ; 83 Pa. 819; but the rule was 
changed by statute in 1887, the decision 
having been unsatisfactory to the profes¬ 
sion and the public. 

Although goods sold by sample are not in 
general deemed to be sold with an implied 
warranty that they were merchantable, the 
facts and circumstances may justify the in¬ 
ference that this implied warranty is super- 
added to the contract; L. R. 4 Ex. 49. If 
a manufacturer agrees to furnish goods ac¬ 
cording to sample, the sample is to be con¬ 
sidered as if free from any secret defect of 
manufacture not discoverable on inspec¬ 
tion, and unknown to both parties; L. R. 
7 C. P. 438; but if the sale is made by a 
mercliant, who is not a manufacturer, 
there is no implied warranty against secret 
defects; 7 Allen 29. It is an implied con¬ 
dition in a sale by sample that the buyer 


shall have a fair opportunity of comparing 
the bulk with the sample, nnd an improper 
refusal by the vendor to allow this will Jus¬ 
tify the buyer in rejecting the contract; 1 
B. A C. 1. Bee Benj. Sales § 049. 

BAN SALVADOR. A republic of Cen¬ 
tral America. The president is elected for 
four years and has a ministry. The na¬ 
tional assembly is elected for two years by 
universal suffrage. There is a high court 
and a court of appeal. The code of laws is 
adopted from the Spanish and Napoleonic 

BANirnON. That part of a law w hich 
inflicts a penalty for its violation or bestows 
a reward for its observance. Sanctions are 
of two kinds,—those which redress civil 
injuries, called civil sanctions, and those 
which punish crimes, called penal sanc¬ 
tions. 1 Hoff in. Leg. Outl. 279 ; Ruth. Inst, 
b. 2, c. 6, s. 6; Toull. tit. prel. 86; 1 Bla. 
Com. 56. See Law. 

SANCTUARY. A place of refuge, 
where the process of the law cannot be exe¬ 
cuted. 

Sanctuaries may be divided into religious 
and civil. The former were very common 
in Europe,—religious houses affording pro¬ 
tection from arrest to all persons, whether 
accused of crime or pursued for debt. This 
kind was never known in the United States, 
and was abolished in England by statute 21 
Jao. I. o. 28. 

Civil sanctuary, or that protection which 
is afforded to a man by his own house, was 
always respected in this country. The 
house protects the owner from the servioe 
of all civil process in the first instance, but 
not if he is once lawfully arrested and takes 
refuge in his own house. See Dc>oh ; 
House; Arrest. 

No place affords protection from arrest 
in criminal cases: a man may, therefore, 
be arrested in his own house in such cases, 
and the doors may be broken for the pur¬ 
pose of making the arrest. See Arrest. 

8AN£5 MENTIS. Of sound mind. 
Fleta, lib. 3, c. 7, § 1. 

SANE. Whole; sound; in healthful 
state. It is applicable equally to the miud 
and to the body. 5 N, J, L 661. 

BANE MEMORY. That understand¬ 
ing which enables a man to make contracts 
and his will, and to perform such other acts 
as are authorized by law. See Lunacy ; 
Memory ; Non Compos Mentis. 

SANG, 8ANC. Blood. These words 
are nearly obsolete. 

8AlfrQUINISM EMERE. A redemp¬ 
tion by villeins, of their blood or tenure, in 
order to become freemen. 

SANGUIS. The right or power which 
the chief lord of the fee hod to judge and 
determine cases where blood was shed. 
Mon. Ang. t. i. 1021. 

SAN IS. A kind of punishment among 
the Greeks ; inflicted by binding the male¬ 
factor fast to a piece of wood. Encyc. 
Lond. 

SANITARY AUTHORITIES. Per¬ 
sons having jurisdiction over their res[>ec- 
tive districts in regard to sewerage, drain¬ 
age, supply of water, prevention of nui¬ 
sances, etc. See Health ; Quarantine. 

Sanitary authoritim ajpo hove jurisdiction 
in matters coming under the head of “loeal 
government.” Urban sanitary authorities 
are the corporations or the district councils 
which respectively have jurisdiction in 
boroughs, towns, and urban districts. Rural 
sanitary authorities are the rural district 
councils which have jurisdiction in poor law 
parishes and unions not being within an 
urban district. A port Hanitary authority is 
one having jurisdiction over a port. Ixmdon 
is subject to special acts. Byrne. 

BANITY. The stato of a person who 
has a sound understanding; the reverse of 
insanity. 

The sanity of an individual is always 


S resumed ; 5 Johns. 144 ; 1 Pet. 163 ; 1 Hen. 

: M. 476; 4 Wash. C. C. 262. See In¬ 
sanity. 

SANS CEO QUE. The same os Absque 
hoc , which soe. 

SANS FRAI8. Without expense. 

SANS IMPEACHMENT DE 
WASTE. Without impeachment of 
waste. Litt. § 152. 

SANS NOMBRE (Fr. without num¬ 
ber). In English Law. A term used in 
relation to the right of putting Animals on a 
common. The term common sans nombre 
does not mean that the iMyistsare to be in¬ 
numerable, but only indefinite, not certain; 
Willis 227 : hut they are limited to the 
commoner’s own commonable cattle, le¬ 
vant ct couchant. upon his lands, or as many 
cattle as the land of the commoner can 
keep and maintain in winter. 5 Term 48 ; 
1 Wins. Saund. 28, n. 4. 

SANS PLUI8 (I.. Fr.). Without more.; 
without further words. 

SANS RECOUR8 (Ft. without re¬ 
course). Words which are sometimes 
added to an indorsement by the indorsee 
to avoid incurring any liability. 7 'Jaunt. 
160; 3 Cra. 193; 7 id. 159; 12 Mass. 172; 
14 S. & R. 325. See Indorsement. 

SANS WA8TE (L. Fr ). Without 
waste. 

BASINE. In Scotch Law. Hie 

ceremony of the symbolical tradition of 
land, answering to livery of susine of the 
English law. 4 Kent 459. 

SATISDATIO (Lat. satis , and dare). 
In Civil Law. Security given by a party 
to an action to pay what might be adjudged 
against him. It is a satisfactory security 
in opposition to a naked security or prom¬ 
ise. Vicat, Voc. Jur. ; 3 Bla. Coin. 261. 

SATISFACTION (lat. satis, enough, 
facio t to do, to make). In Practice. An 
entry made on the record, by which a party 
in whose favor a judgment w as rendered 
declares that he Hhl« been satisfied And paid. 

In many states provision is made by 
statute, requiring the mortgagee to dis¬ 
charge a mortgage upon the record, by en¬ 
tering satisfaction in the margin, or by 
separate instrument, to he recorded on the 
margin. The refusal or neglect to enter 
satisfaction after payment and demand 
renders the mortgagee liable to an action 
after the time given him by the respective 
statutes for doing the same has elapsed, 
and subjects him to the payment of dam¬ 
ages. and. in some rases, treble costs. In 
Indiana and New York, the register or 
recorder of deeds may himself discharge 
the mortgage upon the record on the exhi¬ 
bition of a certificate of payment and satis¬ 
faction signed by the mortgagee or his rep¬ 
resentatives, and attached to the mort¬ 
gage, which shall be recorded. SeeMORT- 
oaor. As to accord and satisfaction, see 
Accord. 

In Equity. The donation of a thing, 
with the intention, expressed or implied, 
that siudi donation is to l a an extinguish¬ 
ment of some existing right or claim in the 
donee. See Legacy ; Cumulative Legacy. 

SATISFACTION, CONTRACTS 

TO. A term used to express a class of 
contracts in which one party agrees to 
perform hie promise to the satisfaction of 
the other. The cases have been recently 
classified by An able writer (Prof. Law r - 
son, in 46 Cent. L. J. 860) as follows :—1. 
Where the fancy, taste, sensibility. or judg¬ 
ment of the promisor are involved. 2. 
Where the question is merely one of opera¬ 
tive fitness or mechanical utility. In the 
first class the courts refuse to say that 
where a man agree* to pay if he isnatisfied 
with the performance, he should be com¬ 
pelled to pay if some one else is satisfied 
with it. T*he courts recognize that in 
matters of taste or opinion there is no ab¬ 
solute standard as to what is good or 


SATISFACTION 

bad. Hence, where the subject-matter 
is a suit of clothes; 113 Moss. 136; a bust 
of the defendant’s husband ; 44 Conn. 218 ; 
a portrait of the defendant’s daughter; 3d' 
Mich. 4$; a cabinet organ; 2 All. Rep. 
,(Va.) 583 ; a set of artificial teeth ; 7 Pitts. 
L. J. 140 ; a carnage ; 2 C. B. N. 8. 779 ; 
a steam-heater for a house; 26 AtL Rep. 
(Pa.) 745; 'a play to be written by an 
author for an aotor; 34 N. Y. Supp. 292; 
a design for a bank-note; 10 N. Y. Supp. 
5; 14 id. 155; the question is not one for 
the court or jury to decide, but for the 
promisee alone. 

So where the oontract gives the master 
a right to discharge a servant if he is satis¬ 
fied that the servant is incompetent; 64 
Am. Rep. 714; or to employ him so long 
as he is satisfactory; 24 Hun 115; 0 Lane. 
280; or to pay for services if they are satis¬ 
factory' ; 8 N. Y. Supp. 485. 

In the second class of cases, the writer 
maintains that the same prinoiplo of law 
should be applied, and gives a number of 
oases where it has been applied ; where the 
subject-matter of the agreement was the 
making of a book-case; 7 Gray 171; the 
Bale of a harvesting machine ; 50 Mich. 
565; the sale of a steam fire engine; 24 
Fed. Rep. 893 ; of a cord binder; 83 Minn. 
83 ; a steamboat; 11 Hun 70; an elevator ; 
109 Pa. 297 ; steam fans; 66 Wis. 218 ; a 
printing press; 36 Fed. Rep. 414; a grain 
binder; 83 N. W. Rep. (Mioh.) 841 ; a gas 
machine ; 99 Mass. 183; a fanning mul; 
43 Ill. 445. 

The promisee, to come under the rules in 
the above cases, must act in good faith; 
his dissatisfaction must be actual, not 
feigned; real, not merely pretended ; 40 
Vt. 315 ; 108 Pa. 297; 43 Vt. 538. He must 
not act from oaprice ; 180 Pa. 06. He 
must, if a test is necessary to determine 
its fitness, give that test or allow it to be 
made; 65 Md. 198; 66 Wis. 318; 88 Pao.. 
Rep. (Wash.) 763 ; 80 Fed. Rep. 705 ; 30 
Atl. Kep. (Pa.) 745, holding tnat where 
the promisor dies before the test is made, 
the right to reject vests in his executor. 

So an article to be manufactured cannot 
be rejected before it is substantially com¬ 
pleted, so that the promisor will be able 
fairly to determine whether it was or 
would be satisfactory to him ; 108 Pa. 397, 

In a contract to furnish ventilating 
machinery, to the buyer's satisfaction, in 
order to justify a refusal of the work, some 
reasonable ground of dissatisfaction roust 
be shown, and the existence of such ground 
is for the jury ; 18 N. Y. L. J., following 
108 N. Y. 289. 

That the goods are not satisfactory does 
not give the purchaser the right to reject 
them and to claim damages for the breach 
of contract of the seller; 15 Atl. Rep. 
fConn.) 405; nor to keep them and recover 
damages in an action for the contract price; 
86 Fed. Rep. 414 ; 19 Me. 147. 

If one agrees to perform to the satisfac¬ 
tion of another, he cannot recover without 
fulfilling the terms of the contract. 

But, (1) in matters of personal taste the 

E romisee is the sole judge as to whether 
e is or ought to be satisfied ; 118 Mass. 
186; 44 Conn. 218 ; 155 Pa. 394. 

(2) In sales of goods where the promisor 
can be put substantially in statu quo the 

£ romisee is the sole judge ; 50 Mien. 665; 
i Wis. 218. 

(3) In contracts for work and labor other 
than such as are to satisfy a matter of 
personal taste, where the work and labor 
would be wholly lost to the promisor if 
refused, the courts tend to the view that 
the promisee must be satisfied when he 
ought to be; 101 N. Y. 887 ; 149 Mass. 284, 
See Huffcutt’e A ns. Contr. 348. 

There are a few cases which are appar¬ 
ently discordant, but which will be found, 
as Prof. Lawson observes, to rest on the 
difference between executory contracts 
of sale, and contracts for work and labor 
which have been done on the house or land 
of the promisee; 149 Maas. 284 ; 116 N. Y. 
280; 108 id. 293 ; 9 N. W. Rep. (Mich.) 437; 
81 Fed. Rep. 943 ; 31 So. Rep. (Ala.) 988; 
14 Mo. App. 508. The cases in 127 Mo. 188 ; 
2 Johns. 895 ; 45 Hun 75, appear to be 


really discordant. 

,. SATISFACTION PIECE. In Enn- 
lllh Pnotios. An instrument of writing 
in which it is declared that satisfaction £ 
acknowledged between the plaintiff and 
defendant. It is signed by the attorney, 
and on its production and the warrant of 
attorney, to the clerk of the judgments,, 
satisfaction is entered on payment of cer¬ 
tain fees. Lee, Diet of Pract. Satisfaction, 

SATISFACTORY. The word "satis¬ 
factory” used in a contract whore the buyer 
was to pay for the article if "satisfactory,” 
leaves the decision in the matter to the 
purchaser. 133 Ky. 351, 117 S. W. 950; 
1G1 Ky. 627, 171 S. W. 198. See Successful 
and Satisfactory Manner. 

SATISFACTORY EVIDENCE, 

That which is sufficient to induce a belief 
that the thing is true ; in other words, it 
is credible evidence. 8 Bouvier, Inst. n. 
8049. 

SATISFACTORY LEASE. Under 
an agreement to pay oommissions for ne¬ 
gotiating a “ satisfactory lease ” the tosor 
cannot arbitrarily refuse to accept a lease 
negotiated; 29 S. W. Rep. (Mo.) 1001. 

SATISFACTORY PROOF. Where a 
city charter authorized contracts for street 
improvements to be given to the lowest 
bidder “ who shall give satisfactory proof 
of his” ability to properly perform the 
work, it was held that the board of public 
works could not exercise an arbitrary dis¬ 
cretion in awarding the contract, but must 
base their discretion on facto reasonably 
tending to support its determination. 81 
Atl. Rep. (N. f .) 618. 

That amount of proof, as applied to 
evidence, which ordinarily satisfies an 
unprejudiced mind, beyond reasonable doubt. 
Anderson; 1 Greenl. Ev. § 2. 

' SATISFIED. When applied to a note 
Or bond, paid. 1 Root 806. 

Supplied fully, with what is required; 
freed from doubt or uncertainty ; convinced. 
Id. "Entirely satisfied" implies a firm and 
thorough assent of the miaa and judgment 
to the truth of a proposition. This may 
exist notwithstanding a possibility that the 
fact may bo otherwise. Anderson : 39 Cal. 
335. 

"SATISFIED TERMS ACT. Thestat. 
8 & 9 Viot. o. 112, passed to abolish satisfied 
outstanding terms of years in land. By this 
act, terms which shall henceforth become 
attendant upon the inheritance, either by 
express declaration or construction of law, 
are to cease and determine. This in effect 
abolishes outstanding terms; 1 Steph. 
Com., 11th ed. 290, 297; Wins. R. P.pt. iv. 
o. 1 ; Moz. & W. 

SATURDAY’S STOP. A space of 
time from evensong on Saturday till son- 
rising on Monday, in which it was not 
lawful to take salmon in Scotland and the 
northern parts of England. Cowel. 

SAVING' CLAUSE. In a legal instru¬ 
ment a clause exempting something which 
might otherwise be subjected to the opera¬ 
tion of the instrument. In an act of 
parliament, a saving clause whioh is re¬ 
pugnant to the body of such act is void. 1 
Co. 118. See Construction. 

SAVING THE STATUTE OF LIM¬ 
ITATIONS. The saving or preserving 
a debt from being barred by the operation 
of the statute. 

SAVINGS BANE. An institution in 
the nature of a bank, established for the 
purpose of receiving deposits of money, 
for the benefit of the persons depositing, 
to accumulate the produce of so much 
thereof as sliall not be required by the de¬ 
positors, their executors or administrators, 
at compound interest, and to return the 
whole or any part of Buoh deposit, and the 
produce thereof to the depositors, their 
executors or administrators, deducting out 
of such produce so much as shall be re¬ 
quired for the necessary expenses attending 
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the management of such institution, but 
deriving no benefit whatever from any 

such deposit or the produce thereof. Grant 

Bank., 5th ed. 202 ; Bolles, Banks A Dep! 

X I I 4 

Savings banks are not banking institu - 
tions in the commercial sense of that 
phrase and are not to b© classed as national 
banks in determining the validity of state 
taxation of the latter ; 125 U. S. O0, 
Savings banks cannot do business as 
tonks of discount unless by statute; 12 
BLatch. 209. It has been considered that 
savings banks are trustees for depositors ; 
68 Me. 896 ; 82 N. J. E(j, 103 ; and there¬ 
fore subject to the jurisdiction of equity • 
38 N. J. Ea. 552 ; they have been held to 
be agents for the depositor ; 88 Conn, 203 • 
and debtors; 92 N. Y. 7 ; 122 id. 185; 180 
Mass. 443. That the rights of the deposi¬ 
tors are of a two-fold character and occupy 
a position similar to that of stockholders in 
an ordinary corporation, see 1 Moraw. 
Corp. § 391 ; but a9 long as the institution 
is solvent the depositors are mere credit¬ 
ors ; id. 

Where the by-laws require the presenta¬ 
tion of the pass-book, as a condition prece¬ 
dent to the withdrawal of the deposit and 
this regulation is printed in the book, it 
becomes a part of the contract between 
the parties; 91 Pa. 315; 141 Mass. 83. In 
oase of the loss of the pass-book, the de¬ 
positor has the right to receive his money 
without producing it; 14 R. I. 68. 

It has been held that after payment to 
one who was apparently in lawful posses¬ 
sion of the pass-book, the real depositor 
oannot recover unless upon proof of want 
of care on the part of the officers of the 
savings banks. See 101N. Y. 58. And even 
where the pass-book contains a stipulation 
that the deposit may be paid to any one 
who presents the book, the officers are still 
bound to use reasonable care; .59 N, H. 1, 
A by-law that a savings bank shall not be 
liable to pay a depositor when it has already 
paid the holder of his pass-book which had 
been stolen, is not binding unless the de¬ 
positor has notice of it ; 68 N. W. Rep. 
(Mioh.) 118. 

In case of insolvency the assets are dis¬ 
tributable among the depositors ; 93 Mo. 
503. In 28 N. J. Eq. 552, the oourt made 
an order scaling down the deposits and 
authorized the savings bank to continue 
business. By statute in New York courts 
may scale down deposits of insolvent 
savings banks and authorize them to con¬ 
tinue business. 

The surplus of a savings bank belongs In 
equity to its depositors, and si a part of 
its deposits in the same sense as the stip¬ 
ulated interest is; 154 N. Y. 122; and is 
exempt from taxation as much as deposits ; 
18 N. Y. L. J. 1841 (S. C. of N. Y., since 
affirmed). 

j Postoffice saving banks were established 
in England in 1861. The act authorized 
the postmaster-general, with the consent 
of the treasury, to cause his officers to 
receive deposits in all towns in which a 
branch offloe for that purpose whs ap¬ 
pointed, for remittance to the principal 
office, and to repay the same, under 
such regulations as snould be prescribed. 
Deposits are payable ten days after de¬ 
mand, with interest at the rate of two 

? ouuds ten shillings per cent, per annum. 

he deposits are paid over to tbe national 
debt commissioners and by them invested 
in such securities as are lawful for the 
funds of other savings banks. Adv defi¬ 
ciency is made good out of the consolidated 
fund ; 8 Steph. Com. 88. 

SAVOY. One of the ancient privi¬ 
leged places or sanctuaries. 4 Steph. 
Com. 227, n. See Privileged Places, 

SAXON LAGS. The laws of the 
West Saxons. Cowel. 

SAY ABOUT. Words frequently used 
in contracts to indicate an uncertain quan¬ 
tity. They have been said to mark em¬ 
phatically the vendor’s purpose to guard 
himself against being supposed to have 
made an absolute promise as to quantity ; 
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3\ \V. K. 609. There ft sale of all the spurs 
manufactured, sav about 800. was held to 
Ih> complied with hv tender of 498 si'ars. 
Set' 2 B. vS Ad. 106; 5 Cray 589 : 8 Pet. 181. 

SCAB. See Ri.acklro. 

SCACCARJUM. A chequered cloth ro¬ 
se midi ns a chess-hoard which covered the 
table in the Exchequer. and on which, 
when certain of the kind's accounts were 
made up. the sums were marked and scored 
with counters. Hence the court of exche¬ 
quer or etirui wuecc'irii derived its mime. 
S Bio. Com. 44. 

SC A LA Scale ; the scale. Burrill. See 
Scalar. 

SCALAM. The old wav of paying 
money into the Exchequer. Cowel. 

SCALING LAWS. A term used to 
signify statutes establishing the process of 
adjusting the difference in value between 
depreciated paper money and specie. 
Such statutes were rendered necessary by 
the depreciation of puper money neces¬ 
sarily following the establishment of Amer¬ 
ican independence. And, more recently, 
to discharge those debts which were made 
payable in Confederate money. The stat¬ 
utes are now obsolete. 

SCANDAL. A scandalous verbal re¬ 
port or rumor respecting some person. 

SCANDALOUS MATTER. In 
Equity Pleading. Unnecessary matter 
criminatory of the defendant or any other 
person, alleged in the bill, answer, or other 
pleading, or in the interrogatories to or 
answers by witnesses. Adams. Eq. 306. 
Matter which is relevant can never bo 
scandalous ; Story, Eq. PI. § 270 ; 15 Ves. 
477 ; see 42 N. J. Eq. 243. and the degree of 
relevancy is of no account in determining 
the question; Cooper, Eq. PI. 19; 2 Vcs. 
21; 15 id. 477. Where scandal is alleged, 
whether in the bill; 2 Ves. 631 ; answer ; 
Mitf. Eq. PI. 313 ; or interrogatories to or 
answer of witnesses ; 2 Y. & C. 445 ; it will 
be referred to a master at any time: 2 
Ves. 631; and, by leave of court, even 
upon the application of a stranger to the 
suit; 6 Ves. 514; 5 Beav. 82; and matter 
found to be scandalous by him will be 
expunged ; Story, Eo. PI. §§ 266, 832; 4 
Hen. & M. 414 ; at the cost of counsel 
introducing it, in some CAses; Story, Eq. 
PI. § 366. The circuit court has an in¬ 
herent power to strike out scandalous 
matter on their own motion and in 
the absence of pleading, and may order 
a bill to be struck from its hies and to 
permit the complainant to file a new bill 
excluding such matter; 85 Fed. Rep. 53. 
The presence of scandalous matter in the 
bill is no excuse for its being in the 
answer; 19 Me. 214. Parts of an answer, 
though immaterial as a defence and scan¬ 
dalous, .will not be suppressed when in¬ 
tended to meet charges of bad faith in the 
bill; 84 Fed. Rep. 379. 

SC AND ALUM MAGNATUM (L. 

Lat. slander of great men). Words spoken 
in derogation of a peer, a judge, or other 
reat officer of the realm. 1 Ventr. 00. 
his was distinct from mere slander in the 
earlier law, and was considered a more 
heinous offence. Bull. N. P. 4 ; Webb’B 
Poll, on Torts 288 b. 

It depended on early English statutes 
which after being long obsolete in practice 
were repealed in 1887. See 3 Bla. Com. 124. 

SCAVAGE, 8CHEVAGE. SCHEW- 
AGE, or SHE WAGE. A kind of toll 
or custom, exacted by mayors, sheriffs, 
etc., of merchant strangers, for wares 
showed or offered for sale within their 
liberties. Prohibited by 19 Hen. VII. c. 7. 
Cowel. 

SCHEDULE. In Practioo. When 
an indictment is returned from an inferior 
court in obedience to a writ of certiorari, 
the statement of the previous proceedings 
sent with it is termed the schedule 1 
Saund. 309 a, n. 2. 

Schedules are also frequently annexed to 
answers in a court of equity, and fo de¬ 


positions and other documents, in order to 
show more in detail the mutter they con¬ 
tain than could otherwise bo conveniently 
shown. 

The term is frequently used instead of 
inventory. 

SCHIREMAN. A sheriff; the ancient 
name of an earl. 

8CHIRRENS-GELD. A tax paid to 
sheriffs for keeping the shire or county 
court. Cowel. 

SCHISM — Division. A “schism” ib a 
division or separation in a rhurrh or denomi¬ 
nation of Chrisiians, occasioned by diversity 
of opinions ; bleach of unify among the peo¬ 
ple of the same religious fnilh, And it is 
used in the statute in connection with the 
word “division,” which certainly imports 
no more than a separation of the society 
into two parts, without any change of faith 
or ulterior relations. 3 Hush (Ivy ) 401. 

SCHISM-BILL. An act passed in the 
reign of Queen Anne to restrain Protestant 
dissenters from educating their own chil¬ 
dren, and forbade all tutors and school¬ 
masters to be present at any dissenting 
place of worship. 

SCHOOL. An institution of learning 
of a lower grade than a college or a uni¬ 
versity. A place of primary instruction. 
Webster, Diet. As used in the American 
reports, the term generally refers to the 
common or public schools existing under 
the laws of each state and maintained at 
the expense of the public. 

Public school is synonymous with com¬ 
mon school ; 103 Mass. 67 ; but the term is 
not limited to a school of the lowest grade ; 
it includes all schools from those lower 
than grammar schools to high schools, but 
not one founded by a charitable bequest 
which vests the order and superintendence 
of it in a board of trustees; id. 

When the legislature has placed the 
management of public schools under the 
exclusive control of directors, trustees, and 
boards of education, the courts have no 
rightful authority to interfere by directing 
what instruction shall be given, or what 
book shall be used therein ; 23 Ohio St. 211; 
s. c. 13 Ain. Rep. 233. A statute establish¬ 
ing separate systems of schools for white 
and colored children is not in violation of 
the fourteenth amendment of the constitu¬ 
tion of the United States. And where ap¬ 
propriate schools for colored children are 
maintained, such children may be lawfully 
excluded from schools established for 
white children ; 48 Col. 86; 9. c. 17 Am. 
Rep. 405; 48 Ind. 327 ; 8. C. 17 Am. Rep. 
738; 93 Ind. 303 ; 45 Ark. 121 ; 95 U. S. 
504; nor did such exclusion violate any 
constitutional right before the fourteenth 
amendment was adopted ; 5 Cush. 108. But 
it has been held that unless the legislature 
clearly confers upon boards of education 
the power to establish separate schools for 
white and colored children, the power 
does not exist: 25 Pac. Rep. (Kan.) 616. 
A Chinese pupil cannot be excluded from 
a public school; 96 Cal. 473. A mandamus 
will lie compelling trustees to admit colored 
children to public schools where separate 
schools are not provided for them ; 7 Nev, 
342 ; s. c. 8 Am. Rep. 713. 

Reading the Bible in the puhlic schools 
is sectarian instruction ; 70 Wis. 177 (un¬ 
der the language of the constitution and 
laws) ; contra, 38 Me. 879; 12 Allen 127; 95 
Ill. 293 ; 04 la. 367 ; 23 Ohio St. 211. 

In Ohio , the constitution of the state 
does not enjoin or require religious instruc¬ 
tion or the reading of religious books in 
the public schools of the state. 

The legislature having placed the man¬ 
agement of the public schools under the 
exclusive control of directors, trustees and 
boards of education, the courts have no 
rightful authority to interfere by directing 
what instruction sliall be given or what 
books read therein ; 23 Ohio St. 2U. 

Iu that case an injunction was granted 
by the court below to restrain the Board 
of Education of Cincinnati from prohibit¬ 
ing the reading of the Bible in the public 


school** and tin? decree was reversed. For 
the history of the case, arguments, and 
opinions, see “ The Bible in the Public 
Schools,” published in Cincinnati. 1*70. 

A writ of mandamus to compel (lie dis¬ 
continuance of Bible reading in the com¬ 
mon schools was granted by a unanimous 
court, upon the ground that it was secta¬ 
rian instruction, forbidden by the state 
constitution ; 70 Win. 177; s. C. 7 L. K 
A. 310. 

This case was followed by Carpenter, J.. 
in a case in Detroit, Pfeiffer v. School 
Board, May, 1897. 

In a Pennsylvania case it was lie hi by 
Edwards, J., that the reading of the Iloly 
Scriptures, in either version, as a part of 
the opening exercises in our public schools, 
docs not violate any constitutional provi¬ 
sion. It is not in contravention of art. 1, 
3, nor art. 10, 2; 7 Hist. Itep. Pa. 5*6. 

The argument of Richard H. Dana. Jr., 
in the case in 38 Me. 370, has been pub¬ 
lished in pamphlet form. 

In an action h v a father for the expulsion 
of his child fro n school fora refusal to 
comply with the orders of her instructor 
to read the Bible as a part of the course of 
instruction, a non-suit was granted and 
continued on the ground that an action 
could not be maintained hv a parent, for 
want of direct pecuniary in jury ; 38 Me. 
3T6; and ,an action by the child by her 
next friend was not sustained upon the 
ground that the action by the school com¬ 
mittee was discretionary and could not be 
reviewed. 

A student of the University of Illinois, 
after six years’ acquiescence in the regu¬ 
lations requiring attendance at chapel, 
absented himself, disclaiming any con¬ 
scientious scruples on the subject and was 
dismissed ; an application fora mandamus 
to reinstate him was denied upon the 
ground that the rule requiring attendance 
upon chapel was not a violation of the 
constitutional provision that “ no person 
shall be required to attended on or sup¬ 
port any ministry or place of worship, 
against his consent; ” 137 III. 296. 

A bill by a taxpayer for an injunction 
to restrain school directors from allowing 
the school house to be used hv any society 
or organization for the purpose of h re¬ 
ligious meeting-house, was dismissed on 
demurrer; 93 III. 61. But it has been held 
that Bchool directors have no authority to 
permit public school buildings to be used 
for holding sectarian religious meetings or 
public lyceum meetings, or for any other 
purpose than school purposes, but they 
may permit them to \>e used for lectures 
of ail educational nature ; 182 l J a. 251. 

A public school teacher has no authority 
to compel a pupil to pursue a certain study 
against the wishes of its parent; 35 Wu. 
59 ; 79 III. 507 ; 87 111. 803 ; contra . 108 Ind. 
31 ; IU5 Mass. 475 ; 48 Vt. 444 ; 38 Me. 379 ; 
59 N. H. 473 ; 29 Ohio St. H9. A teacher 
has no right to punish a child for neglect¬ 
ing or refusing to study certain branches 
from which the parents of the child have 
requested that it might be excused, cr 
which they have forbidden it t<> pursue, 
if those facts arc known to the teacher. 
The proper remedy is to exclude the 
pupil from the school ; 50 la. 145 ; 35 
VV is. 59. 

Directors ; 105 Mass. 475 ; and teachers ; 
48 Vt. 444 ; may expel or suspend pupils 
for sufficient cause, as for blench of dis¬ 
cipline ; 40 Vt. 453 ; or for general immoral 
character; 8 Cush. 160; for refusal t«»tnke 
part in musical exercises ; 108 Ind. 31 : for 
refusal to write English compos)lions : 32 
Vt. 224 ; for absence contrary to rules ; 48 
id. 444 ; for refusal on the part of the 
parents to sign and return jKM’iodicjil 
written re]>orts of the pupiI s standing ; 52 
N. W. Rep. (Neb.) 710; for misbehavior 
outside of the school tending to injure the 
school and subvert the master's authority ; 
52 Vt. 114 ; for a father’s refusal to permit 
the master to whip the child or to correct 
him himself; 30 S. W. Rep. 269 ; by reason 
of the parent visiting the school when in 
session and using offensive language lot ho 
teacher; 28 S. E. Rep. ((Ja.) 890, in which 
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case the court cited a letter from Bleckley, 
C. J., to the court relating? to the case. 
In 71 Mo. 828, it was held that the proiier 
remedy for truancy was not expulsion, but 
it is also held that the conduct of a pupil 
at a boarding school, in continually play* 
ing truant, and finally leaving for his home, 
is ground for expulsion ; So 8. W. Rep. 
(Tex.) 288. 

Truancy is an offence not known to the 
common law', but it is held that boys he* 
tween the ages of twelve and fifteen who 
refuse to attend school and wander about 
public places during school hours are 
truants under a statute: 86 AtL Rep. (Mr ) 
1001, which case See as to correction for 
that offence. Where the rules of a board¬ 
ing school provide that there will be ro 
reduction in case of with drawn Is ; and that 
all payments will be forfeited on expulsion, 
there can be no recovery ; 80 S. W. Rep. 
(Tex.) 268. 

It is usually provided by constitution or 
statute thatschool facilities must be provid¬ 
ed for children of the proper age, and com¬ 
pulsory education has l>een established in 
Connecticut. New Hampshire, New Jersey, 
New Mexico, Massachusetts, Montana, 
Vermont, Washington, Wyoming, Wis¬ 
consin, Rhode Island, Ohio, aod Pennsyl¬ 
vania. 

School directors cannot terminate a con¬ 
tract witli a teacher by doing away with 
the particular school; 1 Ind. App. 188. 

In the absence of any express stipulation 
to that effect there is no contract to give 
a scholarship to the candidate who obtains 
the highest marks in the scholarship ex¬ 
amination ; [1895] 1 Ch. 480. 

A college has no right to refuse arbitrar¬ 
ily to examine a student for a degree. 
See N. Y. L. J., June 27, 1891. 

Within the scope of his powers the deci¬ 
sion of 4 state superintendent of schools is 
conclusive and will be enforced by man¬ 
damus ; 31 Atl. Rep. (N. J.) 168. 

See Am. A E. Encyc. Law ; Taylor, Pub¬ 
lic Schools; VApci nation ; Lands, Public ; 
Education ; Correction ; Assault ; Bat¬ 
tery. And as to correction, see also 35 
Am. L. Reg. 88. 

See Compulsory School Attendance 
Acts ; Graded School; Public Schools. 

SCHOOL DISTRICT. Sec Graded 

School District. 

SCHOOL FUND. The words “school 
fund" under § 186, Constitution of Ken¬ 
tucky, do not embrace escheated property. 
140 Ky. 789, 131 S. W. 797. 

SCHOOLMASTER. One employed in 
teaching a school. See School. 

The schoolmaster is entitled to be paid 
for his services, by those who employ him. 
See 1 Bingh. 357 ; 8 J. B. Moore 368. Hie 
duties are to teach hia pupils what he has 
undertaken, and to have a special care 
over their morals. See 1 Stark. 421 ; As¬ 
sault. The salary of a public school 
teacher is not attachable by trustee process 
while in the hands of city officials whose 
duty it is to pay it ; 54 Ga. 21 ; 8. C. 21 Am. 
Rep. 273. 

SCHOUT. Belg. (from 8chuld , debt). 

In Dutoh Law. An officer of a court who 
convenes the judges and demands from them 
ustice for litigating parties. Usually trans- 
ated sheriff. Burrill; 0'Callaghan's New 
Netherlands, i. 101. 

The school jiscaal was an important 
officer in New N etherlands. His duties were 
equivalent to those performed among us by 
a sheriff and an attorney-general. Id. ibid. 
102 . 

SCENERY. Where a contract pro- j 
vided for the furnishing of scenery and ; 
fixtures for a theatre it was held that 
painting the walls did not fall within the 
denomination either of scenery or fixtures. 

4 R. I. 364. 

SCIENCE. The knowledge of many, 
methodically digested and arranged, so as 
to be attainable by one ; a body of princi¬ 
ples and deductions to explain the nature 


of some matter. 88 La. Am. 687. See 18 
Wend. 205 ; Books of Science. 

Depends upon abstract or speculative 
principles. “Art" relates to practice or 
performance—is practical skill as directed 
by theory or science ; the mere application 
of knowledge. Rifle-shooting is not a 
“science." Anderson ; 33 La. An. 637. The 
term “science" cannot, with propriety, be 
applied to a work of so fluctuating and fugi¬ 
tive a form as that of a newspaper or price- 
current. the subject-matter of which is daily 
changing, and is of mere temporary use. 
Pricrfl-eurrcnt, catalogues of merchandise, 
a scoring-sheet for games, a chart of patterns 
for dresses, blank account-books, and the 
like are not subjects of (he copyright laws 
passed in execution of the foregoing power. 
Id.; 2 Paine 392. 

Scientific WorkB. A medical expert, 
may rite standard authorities as sustaining 
his views, and then they inav be used by the 
opposite side to discredit him ; but they may 
not be read as evidence or argument. Id.: 
77 N. C. 58, 59. 

SCIENDUM (L. Lat.). In English 
Law. The name given to a clause inserted 
In the record by which it is made** known 
that the justice here In court, in this same 
term, delivered a writ thereupon to the 
deputy sheriff of the county aforesaid, to 
be executed in due form, of law/* Lee, 
Diet. Record. 

SCIENTER (Lat. knowingly). The 
allegation in a pleading of knowledge; 
Webb’s Poll. Torts 614; on the part of a 
defendant or person accused, which is 
necessary to charge upon him the oonse- 
■quence of the crime or tort. 

A man may do many acta which are 
justifiable or not, as he is ignorant or not 
ignorant of certain facts. He may pass a 
counterfeit coin, when he is ignorant of its 
being counterfeit, and is guilty of no of¬ 
fence ; but if he knew the coin to be coun¬ 
terfeit, which is called the scienter , he is 
guilty of passing counterfeit money. 

Where evidence of the scienter has been 
given, it may be rebutted, as where the 
charge is passing counterfeit money, the 
defendant may show that the bill was gen¬ 
uine or that under the circumstances he 
had reason to suppose it was, or that he ex¬ 
amined a counterfeit detector in regard to 
it; 8 Wis. 167. Proof of a conspiracy to 
put forth counterfeit bills is admissible to 
show the scienter as against one of the 
parties to it; 19 Conn. 238. 

In an action against the owner of a dog, 
alleged to be a dangerous animal, the fact 
that it is a watch-dog, chained during the 
dAy and loosed at night, is sufficient with¬ 
out further proof of setenfer ; 35 La. Ann. 
1091. 

The averment of a scienter in an indict¬ 
ment is not sufficient to supply omission of 
the positive statement that the defendant 
did the act; 2 McCord 877 ; and a charge 
in an indictment that the defendant passed, 
etc., a counterfeit, without alleging that 
he knew it to be such, is insufficient evqn 
after verdict; 105 U. 3. 611. 

SCILICET (Lat. scire, to know, licet, it 
is permitted : you nmy know ; translated 
by to unf, in its old sense of to know). 
That is to say ; to wit; namely. 

It is a clause to usher in the sentence of 
another, to particularize that which was 
too general before, distribute wliat was 
too gross, or to explain what was doubtful 
and obscure. It neither increases nor di¬ 
minishes the premises or habendum, for it 
gives nothing of itself ; it may make a re¬ 
striction when the preceding words may 
be restrained ; Hob. 171; 1 P. Wms. 18; 
Co. Litt. 180 b , n. 1. 

When the scilicet is repugnant to the 
precedent matter, it is void : for example, 
when a declaration in trover states that 
the plaintiff on the third day of May was 
possessed of certain goods which on the 
fourth day of May came to the defendant’s 
liands, who afterward, to wit, on the [first 
day of May. converted them, the scilicet 
was rejected as surplusage ; Cro. Joe. 428. 
And see 6 Binn. 15 ; 8 Saund. 291, note 1. 


Stating material and traversable matter 
under a scilicet will not avoid the conse¬ 
quences of a variance ; 1 M’CI. A Y. 277: 
2B. A P. 170, n. 2; 4 Johns. 450 ; 2 Pick. 
223 ; nor will the mere omission of ascilicet 
render immaterial matter . material; 3 
Saund. 206 a ; even in a criminal proceed¬ 
ing ; 2 Camp. 307, n. See 3 Term 68; 8 
Maule A S. 178. 

SCINTILLA (Lai.). A spark ; a 
remaining particle ; the least particle. 

SCINTILLA OF EVIDENCE. The 
doctrine that where there is any evidence, 
however slight, tending to support a ma¬ 
terial issue, the case must go to the jury, 
since they are the exclusive judges of the 
weight of the evidence. 43 Ga. 323 ; 106 
Mass. 271 ; 40 Mo. 151 ; 87 id. 462 ; 85 la. 
585; 48 Vt. 858. In the United States 
courts and in England, it has been decided 
that the more reasonable rule is, “ that be¬ 
fore the evidence is left to the jury, there 
is, or may be, in every case, a preliminary 
question for the judge, not whether there 
is literally no evidence, but whether there 
is any upon which a jury can properly 
roceed to find a verdict for the party pro- 
ucing it, upon whom the burden or proof 
is imposed j 1 ’ 94 U. S. 278 ; 11 How. 373 : 9 
Wall. 197 ; 13 C. B. 916 ; 3 C. B. n. s. 150. 

The old rule is likewise explodod iu 
several of the states, whose courts are now 
in the constant habit of ordering nonsuits 
against the coinplaint of the plaintiff ; 4 ( J 
N. J. L. 671 ; 76 Me. 132 ; 1 Greene 494 ; OGill 
331 ; 26 N. II. 331 ; 49 N. Y, 671 ; or giv¬ 
ing peremptory instructions to the jury to 
find for one party or the other; 71 Nl C. 
451 ; 15 Kan. 244; or of sustaining demur¬ 
rers to the evidence, in cases where there 
is confessedly some evidence supporting a 
material issue. This is done under the 
guise of various expressions, which seem 
to leave the ancient prerogative of the jury 
intact. In Maryland, the judge achieves 
this result by determining the legal suf¬ 
ficiency of the evidence; 7 Gill A J. 20 ; 
and in Missouri by determining its legal 
effect ; 9 Mo. 113. See Tliomps. Chare. 
Jury § 30; Thomps. Jur. § 2246. 

SCINTILLA JURIS (Lat. a spark of 
law or right). A legal fiction Vesorted to 
for the purpose of enabling feoffees to uses 
to support contingent uses when they come 
into existence, thereby to enable the 
Btatute of uses, 27 Hen. VIII., to execute 
them. For example, a shifting use : a 
grant to A and his heirs to the use of B 
and his heirs, until C perform an act, and 
then to the use of C and his heirs. Here 
the statute executes the use in B, which, 
being coextensive with A’s seisin, leaves 
no actual seisin in A. When, however, C 
performs the act, B’s use ceases, and C’s 
springs up, and he enjoys the fee-simple ; 
upon which the question arises, out of 
what seisin C's use is served. It is said to 
be served out of A’s original seisin ; for 
upon the cessor of B’s use it is contended 
that the original seisin reverted to A foi 
the purpose of serving C’s use, and is a 
possibility of seisin, or scintilla juris. Seo 
4 Kent 238, and the authorities there cited, 
for the learning upon this subject ; Bur¬ 
ton, R. P. 48 ; Wilson, Springing Uses 59 ; 
Washb. R. P. 

SCIRE FACIAS (Lat. that you make 
known). The name of a writ (and of the 
whole proceeding) founded on some pub¬ 
lic record. Fost. F9d. Pr. 301. 

Public records, to which the writ is ap¬ 
plicable, are of two classes, judicial and 
non-judicial. 

Judicial records are of two kinds, judg¬ 
ments in former suits, and recognizances 
which are of the nature of judgments. 
When founded on a judgment, tTie pur¬ 
pose of the writ is either to revive the 
Judgment, which because of lapse of time 
—a year and a day at common law, but 
now varied *by statutes—is presumed in law 
to be executed or released, and therefore 
execution on it is not allowed without giv¬ 
ing notice, by scire facias, to the defend¬ 
ant to oomo in, and show if he can, by re¬ 
lease or otherwise, why execution ought 
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not lo issue ; or to make a person, who de¬ 
rives a benefit Dy or becomes chargeable to 
the execution, a party to the judgment, 
who was not a party to the original suit. 
In both of these classes of oases, the pur¬ 
pose of the writ is merely to continue a 
former suit to execution. When the writ 
i$ founded on a recognizance, its purpose 
is. as iu cases of judgment, to ha\e execu¬ 
tion ; and though it is not a continuation 
of a former suit, as in the case of judg- 


government; 2 Kent 813 ; 10 B. A C. 240 ; 
5 Maas. 230 ; 13 S. A R. 140; 4 Oill A J. 1; 
0 id. 303; 4 Gill 404. See Quo Waft- 

RANTO. 

Scire facias is also used to suggest fur¬ 
ther breaches on a bond with a condition, 
where a judgment has been obtained for 
some but not all of the breaohes and to re¬ 
cover further instalments where a judg¬ 
ment has been obtained for the penalty be¬ 
fore all the instalments are due ; 1 Wins. 


ments. yet, not being the commencement 
and foundation of an action, it is not an 
original, but a judicial, writ, and at most 
in only in the nature of an original action. 
When founded on a judicial record, the 
writ must iasue out of the court where the 
jud g ment was given or recognizance en¬ 
tered of record, if the judgment or recog¬ 
nisance remains there, or if they ore re¬ 
moved out of the court where they are ; 3 
Bla. Com. 410, 421 ; SGill A J. 859 ; 2 Wms. 
Saund. 71, notes. See 78 Hi. 78 ; 68 Tex. 
472. 

Setng facias to revive a judgment being 
a continuation of the suit, jurisdiction 
thereon is in the court where the judg¬ 
ment was rendered, regardless of the res¬ 
idence of the parties; 71 Tex. 138. A 
scire facias to revive a judgment being re¬ 
garded in Pennsylvania as a substitute for 
an action of debt on the judgment, a judg¬ 
ment so revived without service or appear¬ 
ance has no binding force as against a 
defendant who resides in another state ; 
161 U. S. 642; and in Veonont it is held 
that when judgment is thus revived the 
plaintiff cannot recover in another state 
thereon after the limitation has run 
against the original iudgment; 85 Atl. 
Rep. (Vt.) 489. A judgment may be re¬ 
vived at common law on a writ and alias 


Saund. 58, n. 1 ; 4 Md. 875. 

By statute, in Pennsylvania, scirt facias 
Is the method of proceeding upon a mort- 

“Th. pleadings in scire facias are peculiar. 
The writ recites the judgment or other 
record, and also the suggestions which the 

E laintiff must make to the oourt to entitle 
iin to the prooeeding by scire/acids. The 
writ, therefore, presents the plainti/Ts 
who!s case, and oonstitutes the declaration, 
to which the defendant must plead; 1 
Blackf. 297. And when the proceeding in 
used to forfeit a corporate onarter. all the 
causes of forfeiture must be assigned in 
di9tinot breaohes in the writ, as on a bond 
with a oondition is done in the declaration 
or replication. And the defendant must 
either disolftim the charter or deny its ex¬ 
istence, or deny the facts Alleged as 
breaohes, or demur to them. The sugges¬ 
tions in the writ, disolosing the foundation 
of the plaintiff’s case,must also be traversed 
if they are to bo avoided. The scire facias 
is founded partly upon them and partly 
upon the record ; 2 Inst. 470. 679. They 
are substantive facts, and can be traversed 
by distinct pleas embracing them alone, 
just &9 any other fundamental allegation 
can be traversed alone. All the pleadings 
after the writ or declaration are in the or- 


writ of sci. fa. with return of nihil as to 
each; 52 Mo. App. 251 ; but such revival 
on two returns ot nihil operates merely to 
keep in force the local lien and does not 
stop the running of the statute of limita¬ 
tions in another state where the defendant 
resides ; 161 U. S. 642. 

Non-judicial records are letters patent 
and corporate charters. The writ, when 
founded on a non-iudicial record, is the 
commencement and foundation of an orig¬ 
inal action ; and its purpose is always to 
repeal or forfeit the record. Quo icart'anto 
is the usual and more appropriate remedy 
to forfeit corporate charters and offices ; 
and scire facias , though used for that pur¬ 
pose, is more especially applicable to the 
repeal of letters patent. When the crown 
is deceived by a false suggestion, or when 
it has granted anything which by law it 
cannot grant, or where the holder of a 
patent office has committed a cause of for- 
fefture, and other Like cases, the crown may 
by its prerogative repeal by scire facias its 
own grant. And where bv several letters 
patent the self-same thing Has been granted 
to several persons, the first patentee is of 
right permitted, in the name and at the 
suit or the crown by setre facias, to repeal 
the subsequent letters patent; and so, in 
any case of the grant of a patent which is 
injurious to another, the injured party is 
permitted to use the name of the crown In a 
suit by scire facias for the repeal of the 
grant. This privilege of suing in the name 
of the crown for the repeal of the patent 
ri granted to prevent multiplicity of suits ; 
2 Wms. Saund, 72, notes. A state may by 
scire facias repeal a patent of land fraud¬ 
ulently obtained ; 1 H. A M’H. 102. See 
Repeal; Patent. 

Scire facias is also used by government 
as a mode to ascertain and enforce the for¬ 
feiture of a corporate charter ; 3 Wood, 
Ry. L. 208, n.; where there is a legal exist¬ 
ing body capable of acting, but who have 
abused their power ; it cannot, like quo 
xoarranto (which is applicable to all cases 
of forfeiture), be applied where there is 
a body corporate de facto only, who take 
upon themselves to act, but cannot legally 
exercise their powers. In scire facias to 
forfeit a corporate charter, the government 
must be a party to the suit; for the judg¬ 
ment is that the parties be ousted and the 
franchises be seized into the hands of the 


dinary forms. There are no pleadings in 
scire facias to forfeit a corporate charter 
to be found in the books, as the prooeeding 
has been seldom used. There is a case in 
1 P. Wms. 237, but no pleadings. There 
is a case also in 9 Gill 379, with a synopsis 
of the pleadings. Perhaps the only other 
case is in Vermont; and it is without 
pleadings. A defendant cannot plead 
more than one plea to a scire facias to for¬ 
feit a corporate charter : the statutes of 4 
A 5 Anne, ch. 16, and 9 Anne, ch. 20, al¬ 
lowing double pleas, do not extend to the 
crown ; 1 Chitty, PI. 479 ; 1 P. Wins. 220. 

SCIRE FACIAS AD AUDIENDUM 
EREQRES (Lat.). The name of a writ 
which is suea out after the plaintiff in 
error has assigned his errors. Fitzh. N. B. 
20;Bac^Abr. Ei'ror (F). Where a scire 
facias ad audiendum errores describes cor¬ 
rectly, in its recital, the parties to the 
judgment complained of , but in the citing 
part brings in parties whose names do not 
appear in the writ of error, the irregularitv 
in the scire facias may be cured by amend¬ 
ment ; 80 Fla. 210. 

SCIRE FACIAS AD DISPROBAN- 
DTJM DEBITUM (Lat.). The name of 
a writ in use in Pennsylvania, which lies 
by a defendant in foreign attachment 
against the plaintiff, in order to enable 
him, within a year and a day next ensuing 
the time of ]xiyment to the plaintiff in the 
attachment, to disprove or avoid the debt 
recovered against him. Act, June 13,1836. 

SCIRE FACIAS FOR THE 
CROWE. The summary proceeding by 
extent is only resorted to when a crown 
debtor is insolvent, or there is good ground 
for supposing that the debt may be lost by- 
delay. Whart. Law Lex. 

SCIRE FACIAS QT7ARE REST'D 
TUTIONEMC NON. A writ which lies 
where execution on a judgment lian been 
levied, but the money has not been paid 
over to the plaintiff, and the judgment is 
afterwards reversed in error or on appeal; 
in such a case a scire facias is necessary 
before a writ of restitution can issue. 
Chit. 682. 

8CTRE FECI (lat. I have made 
known). In Practice. The return of 


the sheriff, or other proper officer, to the 
writ of scire facias , when it has been 
served. 

SCIRE FIERI INQUIRY. In Eng¬ 
lish Law. The name of a writ formerly 
used to recover the amount of a judgment 
from an executor. 

The history of the origin of the writ la sa follows : 
Wlion on an execution ae bonk testator is againat an 
executor the sheriff returned nulla bona and also 
e doxufarif, a fieri facia* de bonk proprik might 
formerly have been iMuod against the executor, 
without a previous Inquisition finding a devattavit 
and a scire facias. But the most usual practice 
upon the sheriff’s return of nulla bona to a fieri 
facias He ban/s testatern» wse to sue out a special 
writ of fieri facias dc bonk testatoris, with ft clause 
In It, “ et si iihi constare poterit," that the ex¬ 
ecutor had wasted the goods, then to levy dr bonis 
propriis. T.tls was the practice In the king’s bench 
till the time of Charles f. 

In the common pleas a practice bad prevailed In 
early times upon a suggestion In the special writ 
of fieri facias of a detxurfavif by the executor, to 
direct the sheriff to Inquire by a Jury whether the 
executor had wasted tne good.*. and if the Jury 
found he had. then a scire facias was Issued out 
against bim, and. unless he made a good defence 
thereto, an execution de bonk proprik was 
•warded against him. 

The practice of the two courts being different, 
several-cases were brought Into the king's beuch 
on error, and at last it became the practice of both 
courts, for the sake of expedition, to Incorporate 
tbe fieri facias inquiry, and scire facias, into one 
writ, thence called a scire fieri mouij-y,—a name 
compounded of the first words of the two writs of 
scire facias and fieri facias , and that of inquiry, of 
which it consists. 

This writ recites the fieri facias de bonis testa- 
tork sued out on the Judgment against the ex¬ 
ecutor, tbe return ot uuUa bona by the sheriff, 
and then, suggesting that the executor had sold 
and eonverte i the goods of the testator to the value 
of the debt and damages recovered, commands the 
sheriff to levy the said debt and damages of the 
goods of the testator io the hands of the executor, 
If they could be levied thereof, but if it should 
appear to him by the inquisition of a Jury that the 
executor had wasted tne roods of the testator, 
then the sheriff is to warn the executor to appear, 
etc. If the Judgment had been either uy or 
against the testator or Intestate, or both, the writ 
or fieri facias recites that fact, and also that the 
court had adjudged, upon a scire facias to revive 
tbe Judgment, thAt the executor or administrator 
should nave execution for the debt, etc. Clift, 
Entr. 550 ; Lilly, Entr. 654. 

Although this practice is sometimes 
adopted, yet the most usual proceeding is 
by action of debt, on the judgment, sug¬ 
gesting a devastavit because in the pro¬ 
ceeding by ectre fieri inquiry the plaintiff 
is not entitled to costs unless the executor 
appeareand pleads to the scire facias : 1 
Saund. 219, n. 8. See 3 Arclib. Pr. 934. 

SCIRE WytE. The annual tax or 
prestation paid to the sheriff for holding 
the assizes or county courts. Par. Ant. 
573. 

SCOLD. See Common Scold. 

SCOPE. Design, aim, or purpose. 75 
IU. 246. As ordinarily used, extent, lim¬ 
its, etc. 

Scope of Authority. The terms "scope 
of authority" and "course of employment" 
as applied to a servant’s acts, are not suscep¬ 
tible of accurate definition, since what acts 
are within the scope of the servant’s em¬ 
ployment so os to render the master liable 
therefor must be gathe’ed from the sur¬ 
rounding circumstances, the master’s lia¬ 
bility depending upon his consent, express 
or implied, to the servant’s acts. 130 Ky. 
380, 113 S. W. 429. 

The term "scope of authority” is not sus¬ 
ceptible of accurate definition. Where 
authority is conferred to act for another, 
without special limitation it carries with it 
by implication, authority to do all things 
necessary to its execution, and hence where 
a servant’s employment involves the exer¬ 
cise of discretion or use of force becomes, as 
to third persons, the discretion and art of 
the master, though the servant abused hiB 
authority and disregarded the master’s 
private instructions, if he was acting within 
the general scope of his employment. 130 
Ky. 381, 113 S. W. 429. 

Scope of Business. "Scopcof business,” 
as the term is used, with relation to the power 
of partners to bind the firm, generally in¬ 
cludes what is reasonably necessary to the 
successful conduct of the business in which 
they are actually engaged. 53 8. W. 41. 
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SCOT AND LOT. In English Law. 

See Lot and Scot. 

SCOTALE. An extortion by officers 
of the forests who kept ale-houses and com¬ 
pelled people to drink there under fear of 
their displeasure. Manw. For. Laws, pt. 
1, 210. 

SCOTCH MARRIAGES. See Gretna 
Green. 

SCOTCH PEERS. Peers of the king¬ 
dom of Scotland; of these sixteen are 
elected by the rest and represent the whole 
body. They are elected for one parliament 
only. See Peers. 

SCOTLAND. See United Kingdom 
of Great Britain and Ireland. 

SCOUNDREL. An opprobrious title, 
applicable to a person of bad character. 
General damages will not lie for calling a 
man a scoundrel, but special damages may 
be recovered when there has been an 
actual loss ; 2 Bouvier, Inst. n. 2250; 1 
Okitty t Pr. 44. 

SCRAP. See Waste 

SCRAWL. A mark which is to supply 
the place of a seal. 2 Pars. Contr., Btb ea. 
589. See Scroll. 

SCRIBE. See Cancellarius. 

SCRIP. A certificate or schedule. 
Evidence of the right to obtain shares in a 
public company ; sometimes called scrip 
certificate, to distinguish it from the real 
title to shares. Whart. L. Diet. ; 15 
Ark. 12. Sometimes, in this country, it 
indicates a substitute for a cash dividend, 
usually payable out of future earnings. 
Land scrip is a certificate that the holder 
is entitled to take up so much (usually 
governmentpland. Tne possession of such 
scrip is pritiia facie evidence of ownership 
of the shares therein designated ; Add. 
Contr. 203*. It is not goods, wares, or 
merchandise within the statute of frauds; 
16 M. <fc W. 00. Scrip certificates have 
been held negotiable; L. R. 10 Ex. 337 ; 
Dos Passos, Stockbrokers 488. Where the 
interest of a mortgage bond may, at the 
option of the mortgagor, be paid in scrip, 
if he allpws the day for payment to pass 
without exercising such option, the in¬ 
ti rest must lie paid in money ; 122 U. S. 
687. See Dividend; Stock. 

SCRIP DIVIDEND. See Stock ; 
Dividend. 

SCREP STOCK. See Stock. 

SCRIPT. The original or principal in¬ 
strument, where there are part and coun¬ 
terpart. 

SCRIVENER. A person whose busi¬ 
ness it is to write deeds and other instru¬ 
ments for others ; a conveyancer. 

Money scriveners are those who are en¬ 
gaged m procuring money to be lent on 
mortgages and other securities, and lend¬ 
ing such money accordingly. They act 
also as agents for the purchase and sale of 
real estates. 

An attorney, qua attorney, is not a scriv¬ 
ener; 18 E. L. & Eq. It. 402. 

To be considered a money scrivener, a 
person must be concerned in carrying on 
the trade or profession as a means of mak¬ 
ing a livelihood. He must in the course 
of liis occupation receive other men s mon¬ 
ey into his trust and custody, to lay out 
for them as occasion offers ; 3 Camp. 538. 

' SCROLL. A mark intended to supply 
the place of a seal made with a pen on a 
deed or other instrument of writing. Mitch. 
R. E. A Conv. 454, 455. In Mississippi and 
Florida it has been held, that “a scroll at¬ 
tached to a written instrument has the ef¬ 
fect of a seal, whenever it appears from the 
body of the instrument, the scroll itself, or 
the place where affixed, that such scroll 
was intended as a seal; ”42 Miss. 304 ; 9 Sin. 
A M. 34. In Tennessee and Minnesota the 
word ** seal ” affixed to the name has been 
held equivalent to a Beal or scroll; 1 Swan 
333; 57 Minn. 499; and so where the word 


seal is printed and appears opposite the 
name ; 150 Pa. 329; otherwise in Virginia 
ami Indiana. In Wisconsin and Pennsyl¬ 
vania a printed ** L. S..” inclosed in brack¬ 
ets. in the usual place of a seal, is suffi¬ 
cient ;5 Wu. 54* (see 140 N. Y. 249) ; nr in 
the latter state a seal made w ith a flourish 
of the pen ; 1 S. A R. 72 ; 121 Pa. 192. In 
Georgia a printed “ L. S.” annexed to the 
maker's signature constitutes a seal by 
adoption where the instrument recites 
that it is executed under the maker's hand 
and seal; 81 Ga. 453. An expression in 
the body of the instrument denoting that 
it is sealed is sufficient, whatever the scroll 
may be ; 5 Mo. 79 ; 1 Morris (la.) 43 ; 5 
Harr. (Del.) 351; 13 La. Ann. 524. See 
Martindale, Conveyancing ; Seal. 

SCRUET ROLL (called, also, Scruet 
Fiiiium. or simply Scruet ). In Old Eng¬ 
lish Law. A record of the bail accepted 
in cases of habeas corpus. The award was 
set down in the remembrance roll, to¬ 
gether with the cause of commitment, the 
writ and return were put on file, the bail 
was recorded in the ecruet. 3 Howell, St. 
Tr. 134, arg. For remembrance roll, see 
Reg. Mi di. 1054, § 15. 

SCi-.VTATOR (Lat. from scrutari, to 
eeardi). In Old English Law. A bail¬ 
iff whom the king oi England appointed 
in places that were his in franchise or in¬ 
terest, whose duty was to look after the 
king's water-rights: as, flotsam, jetsam , 
wreck, etc. 1 Hagr. Tracts 23; Pat. 27 
Hen. VI. parte 2, m. 20; Pat. 8 Ed. IV. 
parte 1, m. 22. 

SCUTAGE (from Lat. scutum, a shield). 
Knight-service. Littleton § 90. The tax 
which those who, holding by knight-serv¬ 
ice, did not accompany the king, had to 
pay on its being assessed by parliament. 
Scutage certain was a species of socage 
where the compensation for service was 
fixed. Littleton § 97 ; Reg. Orig. 88. 

BUY HE GEMOTE. The name of a 
court Among the Saxons. It was the court 
of the shire, in Latin called curia comitatis, 
and the principal court among the Sax¬ 
ons. It was holden twice a year for deter¬ 
mining all causes both ecclesiastical and 
secular. 

SE DEPENDENDO (Lat.). Defend¬ 
ing himself. Homicide se defendo may be 
justifiable. 

SEA. The ocean ; the great mass of 
water which surrounds tne land, and 
which probably extends from pole to pole, 
covering nearly three-quarters of the globe. 
Waters within the ebb and flow of the tide 
are to be considered the sea. Gilp. 526. 

A large body of salt water communicat¬ 
ing with the ocean is also called a sea ; as, 
the Mediterranean sea, etc. 

Very large inland bodies of salt water are 
also called seas : as, the Caspian sea, etc. 

“ A sea.” in nautical language, may 
mean a general disturbance of the surface 
of the water occasioned by a storm, and 
breaking it up into the roll and lift of 
waves following or menacing each other ; 
3ome particular wave or surge, separate 
from its fellows ; 1Q1 N. Y. 463. 

As a boundary in a conveyance, includes 
the beach to low watex mark ; 84 Me. 14. 

The high seAs include the whole of the 
seas below high water mark and outside 
the body of the colinty. Couls. A F. on 
Waters. See 2 Ex. Div. 62 ; High Seas. 

The open sea is public and common prop¬ 
erty, and any nation or person has ordina¬ 
rily an equal right to navigate it or to fish 
therein ; 1 Kent 27 ; Ang. Tide-Waters 44 ; 
and to land upon the sea-shore. Boned. 
Adm. 224-257i 

Every nation has jurisdiction over the 
person of its own subjects in itsown public 
and private vessels when at sea ; and so far 
territorial jurisdiction may be considered 
as preserved ; for the vessels of a nation 
are in many respects considered as portions 
of its territory, and persons on board are 
protected and governed by the laws of the 
country to which the vessel belongs. The 
extent of jurisdiction over adjoining seas 


is often a question of difficulty, and one 
that is still open to controversy/ As far as 
a nation can c onveniently occupy, and liiHt 
occupation is acquired by prior possession 
or treaty, the jurisdiction is exclusive : 1 
KeDt 29—31. Tiiis has been heretofore* lim¬ 
ited to the distance of a ca)tnon-tih<>t, or 
marine league, over the waters adjacent 
to its shore ; 2 Cra. 187, 234 ; 1 (,'rn. C. ('. 
62 ; Bynkershoek, Qu. Puh. Juris. 61 ; 1 
Azuni, Marit. Law 185, 204 ; Vat tel 207. 
See League ; Seaman ; Admiralty ; 
Arm of the Sea : Low Water Mark ; 
LitisMaris; Territorial Waters; Sea- 
Shore ; Legislative Power; Maritime 
Belt. 

SEA BATTERIES. Assaults by mas¬ 
ters in the merchant service upon seamen, 
at sea. 

SEA DAMAGED. In a contract for 
sale of goods shipped or to be shipped, the 
phrase, “Sea damaged, if any, to he taken 
at a fair valuation,” contemplates the risk 
of damage to the goods by perils of the sea, 
and does not restrict to any particular ship 
the subsequent transportation of such 
goods to their destination. 161 U. S. 57. 
See Perils of the Sea. 

SEA-GREENS. In Scotch Law. 

Grounds overflowed by the sea in spring 
tides. Bell, Diet. 

SEA-LETTER. SEA-BRIEF. In 
Maritime Law. A document which 
should be found on board of every neutral 
ship : it specifies the nature and quantity 
of the cargo, the place from whence it 
comes and its destination. Chitty. Law of 
Nat. 197 ; 1 Johns. 192. See Shi p’b Papers. 

SEA POSTAGE, The difference 
reached by subtracting inland postage 
from the total postage. 28 Ct. Cl. I. 

SEA-SHORE. That space of land on 
the border of the sea which is alternately 
covered and left dry by the rising and fall¬ 
ing of the tide; or, in other words, that 
space of land between high and low water 
mark. Hargrave, St. Tr. 12 ; G Mass. 435 ; 
1 Pick. 180; 5 Day 22 ; 15 Me. 237 ; 2 Zabr. 
441 ; 4 De G. M. A G. 200 ; 40 Conn. 382; 
9. q. 10 Am. Rep. 51, n ; 123 Mass. 361 ; 23 
Tex. 358 ; 70 Cal. 266 ; 34 Miss. 21. See Tide; 
Tide-Water. 

At common law, the sea-shore, in Eng¬ 
land, belongs to the crown ; in this country, 
to the state ; Ang. Tide-Wat. 20 ; 3 Kent 
847 ; 27 E. L. & E. 242 : 0 Mass. 435 ; 1 Pick. 
180; 60 N. Y. 56; 16 Pet. 3G7; 3 How. 221 ; 

8Zabr. 624, In England, the sovereign is 
not the absolute proprietor, but holds the 
sea-shore subject to the public rights of 
navigation and fishery ; and if he grants it 
to an individual, his grantee takes subject 
to the same rights ; Phear, Rights of Water 
45-55; Ang. Tide-Wat. 21. So in this 
country it has been held that the rights of 
fishery and navigation remain unimpaired 
by the grant of lands covered by navigable 
water ; 0 Gill 121. But the power of the 
states, unlike that of the crown, is abso¬ 
lute except in so far as it is controlled by 
the federal constitution ; Ang. Tide-Wat. 
59. The states, therefore, may regulate 
the use of their shores and the fisheries 
thereon, provided such regulations do not 
interfere with the laws of congress; 4 
Wash. C. C. 371 ; 18 How. 71 ; 4 Zabr. 80 ; 

2 Pet. 245. And see Tide-Water ; River ; 
Fishery. 

The public right of fishing includes 
shrimping and gathering all shell-fish or 
other nah whose naturalnabitat is between 
high and low water mark ; 5 Day 22 ; 2 B. 
&P. 472; 22 Me. 353. 

In Massachusetts and Maine, by the 
colony ordinance of 1041, and by usage 
arising therefrom, the proprietors of the 
adjoining land on bays and arms of the sea. 
and other*places where the tide ebbs and 
flows, go to low water mark, subject to the 

f mblic easement, and not exceeding one 
lundred yards below high water mark ; 0 
Mass. 439 ; 19 Pick. 191; 8 Kent 429 ; Dane, 
Abr. o. 63, a. 8, 4. It was a question 
whether this ordinance extended to New 
Hampshire ; 17 N. H. 527. A description 
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of land* extending fo the soa-AJnwr will not 
include tho shore iusolf; 6 Mass. 430: i:t 
Gray Jo7 : III Mo. 184 ; but it is the general 
rule lbat the owner of IaiuI holds to low 
water mark, although bouuded bv stakes 
Aini stones on tlie bank of the river: 1 
Wlmrt. 181 : a Dana 181 ; 6 Hutnphr. 858. 

A conveyance of a wharf has l>eon held 
to include flats in front of it: (1 Mass. 380 ; 

7 Cush. 66 ; and us an incident sea wood 
cast upon them is ;>rim<i facie an appur¬ 
tenant belonging to tho owner of the soil; 

6 llun 257; 7 Mete. 323. So© Lake; 
Wharf. 

By the Roman law, the shore included 
the land as far as the greatest wave ex¬ 
tended in winter: cst aittem littua maria, 
qua toms hibernwt jluctus maximum 
rxcurrit. 1. 2, t. I, s. 8. Littus 

publicum cat t'atcnus qua maxime Jluctus 
exastnat. Dig. 50. 16. 112. 

The Civil Code of Louisiana seems to 
have followed the law of the Institutes and 
the Digest; for it enacts, art. 443. that the 
44 sea-shore Ls that space of land over which 
the waters of the sea are spread in the 
highest water during the winter season.” 
See 5 Hob. 182; Dongl. 425; 1 Holst. 1 ; 2 
Rolle. Abr. 170 ; Dy. 826 ; 5 Co. 107 ; Bacon, 
Abr. Courts of Admiralty (A) ; 16 Pet. 234, 
367 ; Ang. Tide-Waters; 5 M. & W. 327 ; 22 
Me. 350 : Coul. & K. Waters : Hale’s De 
Jure Maris, given iu full in Hale. Sea Sh. 
and for the most part in 10 A A. Rep. 54. 

SEA WEED. A species of grass which 
grows in the sea. 

When cast ujxm land, it belongs to the 
owner of the land adjoining the sea-shore, 
upon the grounds that it increases grad¬ 
ually. that it is useful as manure ami a 
protection to the ground, and that it is 
some compensation for the encroachment 
of the sea upon the land ; 3 B. <fe Ad. 987 ; 

2 Johns. 313, 323. See 5 Vt. 223 ; 84 N, Y. 
215: 2 R. I. 218. But when cast upon the 
shore between high and low water mark 
it belongs to the public and may be law¬ 
fully appropriated by any person ; 40 
Conn. 382; s. c. 16 Am. Rep. 54. 

SEAWORTHY. In Insurance Law. 

In a condition to perform a voyage. 

SEAL. An impression upon wax, I 
wafer, or some other temicious substance 
callable of being impressed. 5 Johns. 239 ; 

4 Kent 452. It does not seem necessary 
that an impression be made ; 6 C. P. 411 : 
Sugd. Powers 232. 

Lord Coke defines a seal to be wax, with 
an impression. 3 Inst. 169. “ Siyillum,” 

says he, eat ccra impres8a,quia ccra sine 
impress!one non est ftigillum.” The defi¬ 
nition given above is the common-law 
definition of a seal; Perkins 129, 134; 
Brooke, Abr. Fa its 17, 30; 2 Leon. 21 ; 5 
Johns. 239 ; 21 Pick. 417 ; but any other 
material besides wax may be use<j ; 1 Am. 

L. Rev. 689; 5 Cush. 359. 

Where the seal of a public officer does 
not contain the name of the state, but it 
is written in a blank left for that name, 
a verification authenticated by such a 
seal is insufficient ; 08 N. W. Rep. 303. I 

Merlin defines a. seal to be a plate of i 
metal with a flat surface, on which is en¬ 
graved the arms of a prince or nation, or 
private individual, or other device with 
which an impression may be made on wax 
or other substance.on paper or parchment, 
in order to authenticate them : the impres¬ 
sion thus made is also called a seal; Re- 
pert. mot Sceau ; 3 M Cord 583 ; 5 Whart. 
563. 

A person may adopt any seal as his own, 
or anything in place of a seal; 35 Fed. 
Rep. 337 ; it is not necessarily of any par¬ 
ticular form or figure, and may consist of 
an outline without an enclosure, or of a 
single dash or flourish of the pen ; and its 
precise form in each case depends wholly 
upon the taste or fancy of the person who 
makes it; 121 Pa. 192.’ 

In many states, a scroll or similar device 
may constitute a valid seal: California, 
Connecticut, Florida, Illinois, Indiana, 
Michigan. Minnesota. Missouri, New Jer¬ 
sey. New Mexico. Oregon, Pennsylvania, 


Virginin, West Virginia, and Wisconsin. 
In several states tho distinction botweeh 
sealed and unsealrd instruments is abol¬ 
ished ; Arkansas, California, North Dakota, 
South Dakota, Mississippi, Indiana, Ken¬ 
tucky, and Tennessee. The use of seals by 
private persons is unnecessary in Arizona, 
Colorado, Idaho, Iowa, Kansas, Mis¬ 
sissippi, Nebraska, Nevada, Ohio, Ten¬ 
nessee, Utah, and Washington. In some 
states oificial or corporate seals may 
be impressed on the paper itself: 
California, Connecticut, Dakota, Kansas. 
New York, Rhode Island, and Virginia. 
By U. S. R. S. § fl, an impression on the 
paper of any common process or instru¬ 
ment is sufficient. 

When a seal is affixed to an instrument 
it makes it a specialty, and consideration 
is presumed ; 2 Bla. Com. 446; 94 U. S. 76 ; 
but the presumption does not extend to 
contracts in restraint of trade whero 
actual consideration is wanting; 8 Bing. 
327; or where the real consideration was 
illegal; Whart. Contr. § 495; but where 
the distinction between sealed and un¬ 
sealed instruments is abolished by statute, 
any failure of consideration may be shown; 

27 la. 251; 21 Ala. 88. One seal may 
serve for a number of signers; 47 Am. 
Rep. 521; 30 Am. Dec. 511 ; although the 
contrary was held in 7 Gill & J. 248 ; 54 
Md. 327. It is said the burden is upon a 
party to prove the adoption of another’s 
seal; and the question of the adoption of 
a seal lias been held to be for the jury ; 3 
Dev. 420. The same contract may be the 
specialty of one and the parol agreement of 
another party to it; 20 111. 389 ; whether a 
mark or character is a seal dependy upon 
the intention of the executant, as shown 
by the paper ; 160 U. S. 514. 

It‘is not necessary to recite in a deed 
that it is under seal; 31 Am. Dec. 553; 
22 Cal. 157; 20 111. 389; although the 
contrary is held in Virginia and Alabama ; 
1 Wash. C. C. 170 ; 4 Alii. 140; and is rec¬ 
ognized in New Jersey ; 16 N. J. L. 324 ; 
and in many jurisdictions, conclusions are 
expressed as to what language in an in¬ 
strument is a recognition of the seal, it 
being held that the use ot the technical 
language of specialties is sufficient; 15 

Ala. 43; 12 Johns. 197; or if the fact 
of the seal appears in the attestation 
clause; 5 Sawy. 510. The word “ seal " 
written or printed within a scroll is 
held to be a sufficient seal; 42 Miss. 304 ; 

28 Pa. 489 ; contra, 2 Rand. 440 ; 1 E. D. 
Smith 335. A recital in an instrument 
that it is sealed, will not make it a 
specialty ; 66 IU. 501 ; 08 Me. 160. 

When an instrument concludes with the 
words, “ witness our hands and seals,” and 
is signed by two persons, with only one 
seal, the jury may infer from tho face 
of the paper that the person who signed 
last adopted the seal of the first; 0 Pa.302. 

An executory contract under seal, 
ignorantly made in pursuance of a parol 
authority, will be sufficient to maintain 
an action, the seal being disregarded as 
mere excess ; 00 Pa. 214. 

Where a corporation executed a promis¬ 
sory note, payable to the order of its presi¬ 
dent, attaching thereto, before delivery, 
its corporate seal, it was held that the 
note was not a negotiable note under the 
law mcrcliant, but was a specialty; 8 Fed. 
Rep. 534. See 1 Oliia 386 ; Promissory 
Note ; as to the origin and use of seals, 
see Addison, Contr. 0 ; Scroll. The affix¬ 
ing of his private seal by a corporate offi¬ 
cer to a contract of the corporation binds 
the latter only by simple contract; 14 

Pet. 19; Ang. 6c Ames, Corp. $ 295. 

The public seal of a foreign state proves 
itself : 4 Dali. 416 ; and public acts, decrees, 
and judgments exemplified under this seal 
are received as true and genuine ; 2 Cra. 187, 
238; 7 Wheat. 273, 335; 2 Conn. 80; 6 
Wend. 475 ; 85 Fed. Rep. 134. See2Munf. 
53. But to entitle its seal to such authority 
the foreign state must have been acknowl¬ 
edged by the government within whose 
jurisdiction the forum is located ; 3 Wheat. 
610; 9 Ves. 347. 

While an action of covenant will lie on 


an uusculod instrument in the state where 
executed, it will not lie in the state re¬ 
quiring a ftoaled instrument to support 
such action ; 8 Pet. 302 ; nor is the rulo 
different where, by tho lex loci contractu*, 
a scroll or other device is recognized ns a 
seal, hut is not in tho state of tile forum ; 
8 How. 471. Whether any seal is required 
U[K»n a protest of a bill of exchange is 
dotermined by tho lex loci contractus; 13 
How. 472; 106 U. S. 540. A scroll does 
not amount to a seal of office ; 15 Neb. 
470; or a corporate seal; 10 Allen 251. 

The seal of a notary public is taken judi¬ 
cial notice of tho world over; 2 Esp. 700 ; 
5 Cra. 535; 6 S. & R. 484 ; 3 Wend. 173 ; 1 
Gray 175: but it must not be a scroll; 4 
Blackf. 158. Judicial notice is taken of tho 
seals of superior courts ; Com. Dig. Evi¬ 
dence (A 2) ; not so of foreign courts ; 3 
East 221; 9 id. 192 ; except admiralty or 
marine courts ; 2 Cra. 187 ; 4 id. 292, 435 ; 
3 Conn. 171. See Story, Confl. Laws § 
643; 2 Phill. Ev. 454, notes. 

In Louisiana and other civil-law juris¬ 
dictions the efleets of a deceased person 
are taken into public custody by being 
sealed, and the details of the action of 
officials in connection therewith are care¬ 
fully regulated by statute. 

SEAL DAYS. In English Practice. 

Motion days in the court of chancery, so 
called because every motion had to be 
stami>ed with the seal, which did not lie in 
court in the ordinary sittings out of term. 
Whart. Diet. 

SEAL FISHERIES. The controversy 
concerning the sealing interest in Bering 
sea between the United States and Great 
Britain has involved an elaborate discussion 
with respect to the characteristics and 
habits of the seals, and the question whether 
their custom of going in herds through the 
open sea to certain islands at stated periods 
of the year for breeding purposes, made 
them the lawful prey of any captor, or 
whether the United States could assert 
over them a property right growing out of 
the fact that unquestionably the home of 
the animal was In the territory of the 
United States. This subject occupied the 
attention of the Paris tribunal under the 
treaty for the settlement of claims grow¬ 
ing out of the seizure of vessels engaged in 
the seal fishery. The discussions were of 
great interest and extended to the general 
question so much mooted by writersou the 
subject, whether international law hail any 
real basis other than the mere consent of 
nations to specific propositions. That 
particular controversy was decided against 
the United States and the proceedings may 
be referred to for information on the sub¬ 
ject. See International Law. 

Rev. St. § 1950 prohibits the killing with¬ 
in the limits of Alaska Territory of fur 
seals and various other fur-bearing animals 
under penalty of fine and imprisonment, 
and forfeiture of vessels found engaged in 
violating the section, but power is given 
to the secretary of the treasury to make 
regulations authorizing the killing of such 
animals. 

Rev. St. § 1957 provides for the prosecu¬ 
tion of offences under the preceding section 
in the United States district courts of 
California, Oregon, and Washington. 

Rev. St. § 1958 authorizes the secretary 
of the treasury to remit the fine where in 
his opinion it was incurred without wilful 
negligence or fraud. 

By act of Feb. 21, 1893, it was provided 
that when any international arrangement 
for the protection of fur seals should be 
concluded, the provisions of R. S. § 1856 
should be extended over all that portion 
of the Pacific ocean included in such in¬ 
ternational arrangement; 2 Sup. 89. By 
act of Dec. 21, 1897, all citizens of the 
United States or owing an allegiance there¬ 
to are prohibited from killing, capturing, 
or hunting fur seals in the waters of the 
Pacific ocean north of Lat. 35° N. and in¬ 
cluding Bering sea and the sea of Okhotsk, 
or from equipping vessels for that purpose 
under penalty of fino and imprisonment 
and forfeiture of the vessel. Any seals 
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fouad in any vessel of the United States 
within the waters specified are presumed 
to have been unlawfully killed, and the 
importation into the United States of fur 
seals’ skins is prohibited under penalty of 
being seized and destroyed ; Stat. 66 Cong. 
2d Hess. 226. 

It has been held by United States courts 
that the waters of Bering sea are those 
within the three-mile zone from Alaska : 
75 Fed. Rep. 518; 143 U. S. 472. R. S. § 
1956 is violated though the animals are 
taken by boats sent out to a distance from 
the vessel seized; 60 Fed. Rep. 914. See 
60 id. 108. A vessel is liable to forfeiture 
if her boats take seals within the prohibited 
zone though she does not go, there ; 77 Fed. 
Rep. 908, under act of 1894. R, S. 1958 
does not authorize the secretary of the 
treasury to remit forfeiture of a vessel 
condemned by the United StateB district 
court for Alaska for being engaged in kill¬ 
ing fur seals; 18 Op. Atty. Gen. 584. 

See Fishery. 

B EAL OFFICE. In English Prac¬ 
tice. The office at which certain judicial 
writs are sealed with tho prerogative seal, 
and without which they are of no author¬ 
ity. The officer whose duty it is to seal 
such writs is called 44 sealer of writs." 

SEAL OF THE UNITED STATES. 

The seal used by the United States in con¬ 
gress assembled shall be the seal of the 
United States, viz. : A RUB, p&leways of 
thirteen pieces argent and gules ; a chief 
azure ; the escutcheon on the breast of the 
American eagle diuplayer proper, holding 
in his dexter talon an olive-branch, and in 
his sinister a bundle of thirteen arrows, nil 
proper, and in his beak a scroll, inscribed 
witn this motto, 44 E pluribus unum.” For 
the Crest : over the head of the eagle which 
appears above the escutcheon, a glory, or 
breaking through a cloud, proper, and sur¬ 
rounding thirteen stars, forming a con¬ 
stellation argent on an azure field. Re¬ 
verse, a pyramid unfinished. In the 
zenith, an eye in a triangle, surrounded 
with a glory proper: over the eye, these 
words, “ Annuit cceptia .*’ On the base 
of the pyramid, the numerical letters 
MDCCLXXVl; and underneath, the following 
motto: “ Novus ordo sectorum Resolu¬ 
tion of Congress, June 20, 1782; R. S. § 
1793. See 1 Cra. 158. It is in the custody 
of the secretary of state ; R. 8. § 1794. 

SEAL-PAP EH. A document issued 
by the lord chancellor previously to the 
commencement of the sittings, detailing 
the business to be done for each day in his 
court, and in the courts of the lords justices 
and vice-chancellors. The master of the 
rolls in like manner issued a seal-paper in 
respect to the business to be heard before 
him. Sm. Ch. Pr. 9. 

SEALED AND DELIVERED. The 
oomraon formula of attestation of deeds 
and other instruments, written immedi¬ 
ately over the witnesses' names. 

SEALER. An officer in oh&ncery who 
sealed the writs and instruments. 

According to the Sealer of the year 1798 
his attendance was '‘Perpetual’': he did 
business at “all Hours" and he had “No 
Holidays" : but nevertheless he, along with 
the Deputy Sealer and the Chaff Wax and 
the Deputy Chaff Wax, was abolished by 
s. 23 of the Court of Chancery Act, 1852. 
Byrne. 

SEALING A VERDICT. In trac¬ 
tion. The putting a verdict in writing, 
and placing it in an envelope, which is 
sealed. To relieve jurors after they have 
agreed, it is not unusual for the counsel to 
agree that the jury shall seal their verdict 
and then separate. When the conrt is 
again in session, the jury come in and give 
their verdict in all respects as if it had not 
been sealed ; and a juror may dissent from 
it if since the sealing he has honestly 
changed his mind ; 8 Ohio 406; 1 GUm. 888. 

BEAMAN. A sailor ; a mariner ; one 
whose business is navigation. 9 Boulay- 
Paty, Dr. Com. 288; Laws of Oleron, art. 


7; Laws of Wisbuy, art. 19 ; Bened. Adm. 
277. 

The term seamen, in its most enlarged 
sense, includes the captain as well as other 
persons of the crew ; in a more confined 
signification, it extends only to the com¬ 
mon sailors; 3 Pardessus. n. 667. But the 
.mate; 1 Pet. Adm. 246; the oook and 
steward ; 2 id. 268 ; and engineers, clerks, 
carpenters, firemen, deck-hands, porters, 
and chamber-maids, on passonger-stesm- 
era, when necessary for tne service of the 
ship; 1 Conkl. Adra. 107; 2 Pars. Marit. 
Law 683 ; are considered, as to their rights 
to sue in the admiralty, as common sea¬ 
men ; and persons employed on board of 
steamboats and lighters engaged in trade 
or commerce on tide-water are within the 
admiralty jurisdiction ; while those em¬ 
ployed in ferry-boats are not; Gilp. 203, 
632. Persons who do not contribute their 
aid in navigating the vessel or to its pres¬ 
ervation in the course of their occupa¬ 
tion, as musicians, are not to be considered 
as seamen with a right to sue in the 
admiralty for their wages; Gilp. 616. 
Persons employed upon a flat boat with an 
engine erected thereon, mainly employed 
in constructing bulkheads and to assist in 
moving materials to and fro, are to be re¬ 
garded as rendering maritime services, so 
as to give them a lien on the vessel for 
their wages; 84 Fed. Rep. 200. One who 
brings a vessel to her home port, and lays 
her up there, i. e. anchors her out of the 
oh&nnel, pumps her out, dries her sails, 
sees to her fastenings, and renders other 
services usually performed by mariners, is 
entitled to a lien for his compensation ; 
69 Fed. Rep. 297. See Lien. 

Seamen are employed either in mer¬ 
chant-vessels for private service, or in 

E ublic vessels for tne service of the United 
tates. 

Seamen in the merchant-vessels are re¬ 
quired to enter into a contract in writing, 
commonly called shipping articles, whicli 
see. This contract Doing entered into, 
they are bound, under severe penalties, to 
render themselves on board the vessel ac¬ 
cording to the agreement; they are not at 
liberty to leave the ship without the con¬ 
sent of the captain or commanding officer; 
and for such absence, when lees than forty- 
eight hours, they forfeit three days' wages 
for every day of absence; and when the 
absence is more than forty-eight hours at 
one time, they forfeit all the wages due to 
them, and all their goods and chattels 
which were on board the vessel, or in any 
store where they may have been lodged at 
the time of their desertion, to the use of 
the owners of the vessel ; and they are 
liable for damages for hiring other hands. 
They may be imprisoned for desertion 
until the ship is ready to sail. 

A consular officer of the United States 
may discharge a seaman on the applica¬ 
tion of the master, for any cause sanc¬ 
tioned by the usages and principles of 
maritime law, as recognized in the united 
States, on the payment of the wages then 
earned ; and all claims for wage6 f of the 
remainder of the voyage is thereby cut off 
and barred ; 86 Fed. Rep. 442. 

On board, a seaman is bound to do his 
duty to the utmost of his ability; and 
when his services are required for extra¬ 
ordinary exertions, either in consequence 
of the death of other seamen or on account 
of unforeseen perils, hr is not entitled to 
an increase of wages, although it may 
have been promised to him ; 2 Camp. 817 ; 
88 U. 8. App. 219. For disobedience he 
could formerly be imprisoned or punished 
with stripes; but the correction must be 
reasonable; 4 Bias. 608 ; 2 Day 294; 1 Wash. 
C. C. 816; but see Correction ; Assault ; 
Battery ; and, for just cause, may be put 
ashore in a foreign country ; 1 Pet. Adm. 
186 ; 2 id. 268 ; 2 East 146. By act of con¬ 
gress, Sept. 28, 1850, it is provided that 
flogging m the navy and on board of ves¬ 
sels of commerce be abolished. And this 
prohibits corporal punishment by stripes 
inflicted with a cat, and any punishment 
which in substance amounts thereto; 1 
Curt. C. C. 601. See 86 Fed. Rep. 152. A 


master may punish a seaman who refuses 
to do his duty, and may, if he is incor¬ 
rigible, discharge him, confine him, or de¬ 
prive him of privileges; but forfeiture of 
wages cannot be auperadded to corporal 
punishment.and it is not within the ordi- 
nary powers of a master to imprison a sailor 
on shore ; 54 Fed. Rep. 533. 

Seamen are entitled to their wages, of 
which one-third is due at every port at 
which the vessel shall unlade and deliver 
her cargo before the voyage be ended; 
and at the end of the voyage an easy and 
speedy remedy is given them to recover all 
unpaid wages. When taken sick, a sea¬ 
man is entitled to medical advice and aid 
at the expense of the ship, such expense 
being considered in the nature of addi¬ 
tional wages and as constituting a just 
remuneration for his labor and services * 
Gilp. 435; 2 Mas. 5*1; 40 Fed. Rep. 904.’ 
In case of sickness preventing a perform¬ 
ance of duty, if the malady be not occa¬ 
sioned by the mariner's malconduct, the 
full wages are payable; and if a sailor 
dies on the voyage, his heirs shall have his 
full wages; 41 Fed. Rep. 224 ; Bee 134. 

The right of seamen to wages is founded 
not in the shipping articles, but in the ser¬ 
vices performed ; Bee 395 ; and to recover 
such wages the seaman has a triple rem- 
edy,—against the vessel, the owner, and 
the master; Gilp. 592 ; Bee 254. But he 
cannot claim wages to the end of the voy¬ 
age when he has obtained hie discharge at 
hia own solicitation, and against the ad¬ 
vice and even against the expostulation of 
the master ; 40 Fed. Rep. 903. The legisla¬ 
tion of most maritime countries, ancient 
and modern, established that the contract 
of a seaman always involved, to a certain 
extent, the surrender of his personal lib¬ 
erty during the life of the contract, and 
the necessities, and perhaps the safety, 
of navigation have called into existence 
legislation, by nearly all maritime nations, 
for the purpose of securing the personal at¬ 
tendance of the crew on board and for 
their criminal punishment for their deser¬ 
tion or absence without leave; and it is, 
therefore, a natural and equitable result 
that the expenses of their confinement and 
the wages of their substitutes whilst they 
are refusing to work Bhould be deducted 
from their wages; 8-5 Fed. Rep. 978. In 
cases of desertion of seamen, the proper 
expenses for their arrest and detention, 
and the cost of supplying substitutes whilst 
so detained, and also the cost of any dam¬ 
age to property by them, may be deducted 
from their wages ; id. 

When destitute in foreign ports, Ameri¬ 
can consuls and commercial agents are re¬ 
quired to provide for them, and for their 
passage to some port of the United States, 
in a reasonable manner, at the expense of 
the United States; and American vessels 
are bound to take such seamen on board at 
the request of the consul, but not exceed¬ 
ing two men for every hundred tons of the 
ship, and transport them to the United 
States, on such terms, not exceeding ten 
dollars for each person, as may be agreed on. 
See R. S. §$ 4554-4591 : Sexmen's Fund. 

A seaman becomes one of 
the crew of a merchant vessel from the time 
he signs the shipping articles, and of a man 
of war from the time he is detailed to her 
service. 183 U. S. 424. 

Seamen in the public service are gov¬ 
erned by particular laws. See Navy ; 
Naval Code ; Lien ; Desertion of a Sea¬ 
man ; Ships ; Parties. 

S EAMEN 'S FUND. By the act of 
July 16, 1708, a provision is made for rais¬ 
ing a fund for the relief of disabled and 
sick seamen: the master of every vessel 
arriving from a foreign port into the 
United States is required to pay to the col¬ 
lector of ous to ms at the rate of twenty 
oents per month for every seaman em¬ 
ployed on board of his vessel, which sum 
ne may retain out of the wagesf of such 
seamen ; vessels engaged in the coasting 
trade, and boats, rafts, or flats navigating 
the Mississippi with intention to proceed 
to New Orleans, are also laid under similar 
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obligations. Hie fund thus mined in to be 
employed by the president of the United 
States, as cnrouinstances shall require, for 
the benefit and convenience of siok and 
disabled American seamed. Act of March 

8, vm, s. 1 . 

By R. S. $ 4584. it is provided that when 
a seaman is discharged in a foreign country 
with his own consent, or when the ship is 
sold there, he shall, in addition to his usual 
wages, be paid three months’ wages into 
the hands of the American consul, two- 
thirds of whioh are to be paid to such sen- 
men on his engagement on board any ves¬ 
sel to return home, and the remaining one- 
third is retained in aid of a fund for the 
relief of distressed American seamen in 
foreign ports. See tl Johns. 68; 12 id. 
148 ; 1 Mas. 45; 4 id. Ml ; Edw. Adm. 239. 


SEARCH. In Criminal Law. An 
examination of a man’s house, premises, 
or person, for the purpose of discovering 
proof of his guilt in relation to some crime 
or misdemeanor of which he is accused. 
See Search Warrant. 

Bv act of March 2, 1799, s. 68, it is 
enacted that every collector, naval officer, 
and surveyor, or other person specially ap¬ 
pointed by either of them for that purpose, 
shall have full power and authority to 
enter any ship or vessel or any dwelling- 
house in the daytime, upon taking proper 
measures, to search for goods forfeited for 
non-payment of duties ; K. S, § 3066. 

In England a prisoner arrested for an 
indictable offence may be searched for the 
purpose of finding upon him any property 
which will afford material evidence for the 
prosecution or any weapon or instrument 
which might be used for the purpose of 
escape or of inflicting injury on himself or 
others. There does not appear to be any 
authority permitting the search of prison¬ 
ers for other purposes than the above, and 
there have bc^n cases in which the court 


Hah directed property taken from an un¬ 
convicted person and not necessary to be 
used for the purpose of evidence, to be re¬ 
turned to him. It is said that money not 
connected with the offence charged should 
not be taken from a prisoner. Women 
should be employed to search female 
prisoners. The person's lodgings and 
effects may also be searched. In England 
special statutory provisions as to searching 
are made in the case, of numerous speci¬ 
fied crimes; see Haycraft, Ex. Pow. in 
Rel. to Crime. 

Where one was fined for drunkenness and 
the mayor, as a committing magistrate, 
found certain money on his pereon and 
applied it, against his protest, to the pay¬ 
ment of the fine, and the prisoner insisted 
upon his right to accept imprisonment in 
place of a fine, it was held tiiat the mayor 
wasiustified; 19 Co. Ct. Rep. Pa. 669. 

Officers making arrests may seize articles 
on a prisoner ana retain them for the pur¬ 
poses of evidence against him, though 
they belong to other parties; 38 Wash. L. 
Rep. 421. See Prisoner. 

An English (1897) act provides tuai. po¬ 
lice magistrates may order the return of 
such articles, or, if not claimed, may make 
such oraer as to their disposed as they deem 
proper. See Res Judicata, as to this act. 

In Practice. An examination made in 
the proper lien office for mortgages, liens, 
judgments, or other incumbrances against 
real estate. The certificate given by the 
officer as to the result of such examination 
is also called a search. 


CooreyMMPi sad others who cause searches to 
be m ade ought to be very careful that they should 
be correct with regard—to the time during which 
the person against whom the search h** been 
made owned the premises ; to the property searched 
ecvlnst, which ought to be properly described ; 
and to the form of the certificate of search. In 
England, by the act of 1BB7, a search may be or¬ 
dered by telegraph. 

See JuDWnrr; Lin. 

See Corporation. 


SEARCH, RIGHT OP. In Inter- 
na t i onal Law. The right existing In a 
belligerent to visit and search a neutral 
Te ®*l at sea. On the continent of Europe 
this is called the right of visit. A distinc¬ 


tion was formerly maintained by England 
between visitation and search. The former 
was churned in time of peaoe. to asoertaln 
whether a merchant vessel was justly en¬ 
titled to the protection of the flag she had 
hoisted. The distinction was repudiated 
by Mr. Webster and by Wheaton and Kent 
(who concede the right of approach for 
the same purpose) and by Story, J., in 11 
Wheat. 42, Visitation and search are no 
longer permissible in time of peace ; 3 
Whort. L)ig. Int. L. g 327; except where 
a cruiser is sent In pursuit of a merchant 
vessel which has left its port under the 
suspicion of having committed a fraud 
upon the revenue, or some other orime ; 
Snow, Led. Int. L. 150. 

The right does not extend to examine the 
•3argo, nor does it extend to a ship of war, 
it being strictly confined to the searching 
of merchant-vessels. The exercise of the 
right is to prevent the commerce of con¬ 
traband goods. Although frequently re¬ 
sisted by powerful neutral nations, yet 
this right appears now to be fixed beyond 
contravention ; 1C. Rob. 840 ; 11 Wheat. 42. 
Unless in extreme oases of gross abuse of 
his right by a belligerent, the neutml has 
no right to resist a search ; 1 Kent 154. 

The right of search does not exist in time 
of peace except upon reasonable ground to 
believe that tne vessel is a pirate. By the 
Treaty of Washington, 1862, Great Britain 
and the United States concede a mutual 
right of search in certain latitudes where 
there is reasonable ground to believe tiiat 
the flag of either country is being used to 
cover the African slave trade. 

The right, in time of war, can be exer¬ 
cised by a belligerent’s war-vessel or a 
privateer. It exists even though the neu¬ 
tral vessel have a government mail on 
board ; 5 Wall. 28; neutral public ships 
are not subject to it; 1 Kent 156. 

In making a search the ship papers are 
first examined, and if anything suspicious 
appear, the ship and cargo may be ex¬ 
amined. If the search is resisted, or if the 
ship’s papers ( q. v.) are unsatisfactory or 
are absent or are destroyed or concealed, 
the ship may be captured. The right does 
not extend to persons on board. A neutral 
when searched is bound to have and pro¬ 
duce proper papers. If a neutral ship re¬ 
sists search, ooth ship and cargo are liable 
to confiscation ; 4 C. Rob. 408. 

In treaties made by the United States it 
has generally been stipulated that the 
declaration of the commander of the con¬ 
voy that the vessels under his cliarge be¬ 
long to his flag and, when bound to an 
enemy’s port, that they cany no contra¬ 
band of war, shall be sufficient, and Euro¬ 
pean nations, except England, have gener¬ 
ally excepted from search merchant ves¬ 
sels under the convoy of ^ public ships of 
the same state; and such is the opinion of 
most continental writers. Lord S to well 
and English writers have held the oppo¬ 
site opinion os to the right of search in 
such case; 2 Halleck, Int. L., Baker's ed. 
264 ; and so Kent holds; 1 Kent 157, and 
Story, J., in 2 Cra. 438. Sailing under an 
enemy's convoy is conclusive ground of 
confiscation in England; 2 Halleck, Int. L. 
266 ; so also 2 Cra. 438 (a dictum by Story, 
J.), and 1 Kent 157. 

By the navy regulations. 1876, United 
States vessels of war are not to take under 
their convoy the vessels of any power at 
war with another, with which we are at 
peace, nor vessels of a neutral, unless for 
some special reason. Commanding officers 
are forbidden to permit vessels under their 

E rotection to be searched or detained by a 
elligerent. 

The exercise of search is not a trespass; 
but if the cruiser capture the vessel os 
prize, and upon adjudication there is no 
probable cause, the cruiser is responsible: 
2 Mas. 439. 

As to the right of search—or rather of 
visitation—in time of peace, especially in 
its connection with the suppression of the 
slave-trade, see Wheat. Right of Search ; 
Webster, Works, vol. 6, 829 ; 8 Philliinore, 
Int. Law, Visit and Search ; Morse, Citizen¬ 
ship 75. 


SEARCH WARRANT. In Prac¬ 
tice. A warrant requiring the officer.to 
whom it is addressed to search a house, or 
other place, therein specified, for property 
therein alleged to have been stolen, and, tf 
the same shall be found upon such search, 
to bring the goods so found, together with 
the body of the person occupying the same, 
who is named, before the justice or other 
officer granting the warrant, or some other 
justice of the peace, or other lawfully au¬ 
thorized officer. 

It should be given under the hand and 
seal of the justice, and dated. 

Originally search warrants were used 
almost exclusively for the discovery of 
stolen property, but of late years their use 
has been extended to searches for intoxi¬ 
cating liquors; 54 N. H. 104; 150 Mass. 
164 ; gaming implements ; 119 id. 382 ; and 
the like. The United States laws provide 
for the search in the daytime only, by any 
oustoin-1 touse officer under a search war¬ 
rant; Rev. Stat. § 3000. Ownership in 
some specific person must be alleged in 
the information ; 64 la. 800. 

The constitution of the United States, 
Amendm. art. 4, declares tiiat “ the right 
of the people to be secure in their persons, 
houses, papers, and effects against unrea¬ 
sonable searches and seizures, shall not be 
violated ; and no warrants shall issue but 
upon probable cause, supported by oath or 
affirmation, and particularly describing 
the place to be searched, and the person or 
thing to be seized." See 11 Johns. 500 ; 8 
Cra. 447; Story, Const. 1900 ; 116 U. S. 616. 

Hale, 2 PI. Cr, 140, recommends great 
caution in granting such warrants; first, 
that they be not granted without oath 
made before a justice of a felony com¬ 
mitted, and that the complainant has prob¬ 
able oause to suspect that the goods are in 
such a house or place, and his reason for 
such suspicion, see 2 Wils. 283 ; 1 Dowl. A 
R. 97 : 13 Mass. 236 ; 5 Ired. 45 ; 1 R. I. 464 ; 
second, that such warrants express that the 
search shall be made in the daytime (but in 
this country this limitation is not observed ; 
25 Conn. 278; 145 Mass. 182 ; third , that 
they ought to be directed to a constable or 
other proper officer, and not to a private 
person; fourth, that they ought to com¬ 
mand the officer to bring the stolen goods, 
and the person in whose custody they are, 
before Some justice of the peace. See 6 B. 
A C. 332 ; 5 Mete. Mass. 96. They should 
designate the place to be searched; 1 M. & 
W. 255 ; 2 Mete. 829 ; 2 J. J. Marsh. 44 ; 6 
Blackf. 249 ; 1 Conn. 40; 10 Johns. 208. 
The description “ suspected place " is not 
sufficient; 8 Par. Cr. C. 656. It has been 
said that“ the description of the place to 
be searched should be as oertain in a war¬ 
rant as would be necessary in a deed to 
convey such place;" 41 Me. 254. Trespass 
will uot lie against a party who has pro¬ 
cured a search warrant to search for stolen 
goods, if the warrant be duly issued and 
regularly executed; 6 Wend. 382; but if 
the warrant itself showB tiiat the magis¬ 
trate had no jurisdiction, the officer who 
serves it will be a trespasser; 19 How. St. 
Tr. 1029 ; 5 Ired. 45. And see 6 Me. 421; 2 
Conn. 700; 11 Mass. 500 ; 2 Litt. 281 ; 6 
GiU A J. 877. 

Search warrants are available only in 
publio prosecutions and not to enforce pri¬ 
vate rights; 18 Gray 454, where it was 
said ; “ Even in those cases, if we may 
rely on the authority of Lord. Coke, their 
legality was formerly doubted ; and. Lord 
Camden said that they crept into the law 
by imperceptible practice. But their legal¬ 
ity has long been considered to be estab¬ 
lished, on tne ground of publio necessity ; 
because, without them, felons and other 
malefactors would escape detection." At 
common law they were confined to places, 
.but in California it is held that a search 
warrant may he authorized by law for the 
person; 68 Cal. 284. See Cooley, Const. 
Lira., 6th ed. 864; 1 Arclib. Cr. Pr. A PL 
126, note; 1 Bish. New Cr. Proo. oh. 16; 
General Warrant. 

SEARCHER. See Land Waiter. 
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SEAT OF JUSTICE. The county 
seftt; the place where the courthouse, jail, 
and county offices are located; the place 
where the chancery, circuit, and county 
courts are held, ana where the county rec¬ 
ords are kept. 20 S. W. Rep. (Tenn.) 502. 

SEATED LANDS. In the early land 
legislation of some of the United States. 
seated is used, in connection with im¬ 
proved, to denote lands of which actual 
possession was taken. 5 Pet. 408. 

I^ands which are actually resided upon, 
cultivated, or occupied. Residence with¬ 
out cultivation or cultivation without resi¬ 
dence, or both together, constitute seated 
lands. 6 Watts 2C9; 4 Pa. 214 ; 55 id. 98; 
73 id. 418. See Unseated Lands. 

SEAWORTHINESS. In Maritime 
Law. The sufficiency of the vessel in ma¬ 
terials, construction, equipment, officers, 
men, and outfit, for the trade or service in 
which it is employed. 

It is that quality which fits a ship for 
carrying safely the particular cargo which 
it takes on board for the voyage for which 
it is destined. 8 U. S. App. 580. 

Under a marine policy on ship, freight, 
or cargo, the fitness for the service of the 
vessel, if there is no provision to the con¬ 
trary at the outset, is an implied condi¬ 
tion, non-compliance with which defeats 
the insurance; 2 Johns. 231; 1 Whart. 
339; 1 Camp. 1 ; 5 Pick. 21 ; 2 Ohio 211 ; 3 

B. & Aid. 73; 6 Cow. 270: 3 Hill N. Y. 
250; 4 Mas. 439; 20 Wend. 287 ; 1 Pet. C. 

C. 410; 1 Wall. Jr. 273 ; 1 Curt. C. C. 278; 
20 Pa. 192; 4 H. L. C. 253; Ole. 110; 12 
Md. 318. 

It is of no consequence whether the in¬ 
sured was aware of the condition of the 
ship, or not. His innocence or ignorance 
is no answer to the fact that the ship was 
not seaworthy. When the want of sea¬ 
worthiness arises from justifiable igno¬ 
rance of the cause of the defect, and is dis¬ 
covered and remedied before any injury 
occurs, it is not to be considered as a de¬ 
fect ; 1 Johns. 241 ; 1 Pot. 183 ; 2 B. & Aid. 
73. See 136 U. S. 408. 

The warranty of seaworthiness is ab¬ 
solute and extends to latent defects ; 10 
P. D. 103. Seaworthiness varies with the 
place of voyage, the class of ship, and the 
nature of the cargo: 2 F. & F. 263. 

It includes a master having competent 
skill in navigation; 3 C. & P. 18; and a 
sufficient and competent crew ; 7 B. & C. 
798 ; and proper equipment, including 
proper medicines and necessaries for the 
voyage ; 3 Esp. 257. 

A vessel is not seaworthy if the cargo is 
so badly stowed that it is difficult and 
dangerous to navigate the ship : 2 F. & F. 
063; or if she is not properly disinfected 
for the carriage of cattle ; 12 Q. 13. Div. 
297 : or has a defective crank-shaft; 10 P. 

D. 103; as to unseaworthiness by reason 
of not employing a pilot, it is said that if 
a vessel sails from a port where there is a 
pilot and the navigation requires one, the 
master must employ one ; 3 B. & Ad. 888 ; 
but in entering a port, if the master uses 
due diligence to obtain a pilot but cannot 
find one, and, being competent himself, 
attempts to enter a harbor without one. it 
is not a breach of the warranty of sea¬ 
worthiness ; 3 B. & Ad. 3S3. 

The warranty of seaworthiness in a 
time policy is complied with if the vessel 
be seaworthy at the commencement of the 
risk; 124 U. S. 405. Where a vessel 
sprung a leak, and was lost without en¬ 
countering any sea peril, it was held that 
she was not seaworthy, heavy seas not be¬ 
ing a sea peril within the meaning of a 
jxdicy of marine insurance; 42 Fed. Rep. 
861. 

The opinion of carpenters who have 
repaired the vessel, however they may 
strengthen the presumption that the ship 
is seaworthy, when it is favorable, is not 
conclusi ve of the fact of seaworthiness ; 4 
Dowl. 269. The presumption prima facie 
is for seaworthiness : 1 Dowl. 836. See 40 
Fed. Rep. 847. And it is presumed that a 
vessel continues seaworthy if she was so 


at the inception of the risk ; 20 Pick. 389. 
See 1 Brev. 252. Where nothing is said on 
the subject, seaworthiness is an implied 
condition of a hiring of shipping ; 76 Mich. 
158. Any sort of disrepair left in the ship, 
by which she or the cargo may suffer, is a 
breach of the warranty of seaworthiness. 
A deficiency of force in the crew, or of 
skill in the master, mate, etc., is a want 
of seaworthiness; 1 Camp. 1 ; 4 Du. N. Y. 
234 ; 36 Fed. Rep. 784. See 48 Fed. Rep. 463. 
But if there was once a sufficient crew, 
their temporary absence will not be con¬ 
sidered a breach of warranty ; 2 B. & Aid. 
73; 1 Johns. Cas. 184 ; 1 Fet. 183. A charge 
of unseaworthiness by reason of the pilot’s 
intoxication is not sustained when there is 
no evidence that he was not perfectly 
capable when the vessel left port, or, if he 
was not, that the master knew the fact, 
and w lie re the pilot, when sober, was one 
of the best; 44 Fed. Rep. 374. A vessel 
may be rendered not seaworthy by being 
overloaded ; 2 B. & Aid. 320 ; or by having 
a defective compass; 136 U. S. 403. The 
burden of the proof of seaworthiness is on 
the one who alleges it; 3 Q. B. Div. 594. 
The fact that a ship after being eleven 
hours at sea in fair weather began to leak 
so that she was obliged to run for a harbor 
of refuge, is sufficient to throw the burden 
of proof on the carrier even if it is not suf¬ 
ficient proof of unseaworthiness; 75 Fed. 
Rep. 74. 

It can never be settled by positive rules 
of law how far this obligation of seaworth¬ 
iness extends in any particular case, for 
the reason that improvements and changes 
in the means and modes of navigation fre- 

? [uently require new implements, or new 
arms of old ones ; and these, though not 
necessary at first, become so when there is 
an established usage that all ships of a 
certain quality, or those to be sent on cor- 
tain voyages or. used for certain purposes, 
shall have them; 2 Pars. Marit. Law 134. 
Seaworthiness is, therefore, in general, a 
question of fact ; 1 Pet. 170, 184; 9 Wall. 
526; 116 N. Y, 599. 


General a-j valid when proceeding from an actual, 
though unlawful, Government; 7 .Wall. 700 ; 1 Abb! 
U. fa. 50 ; Chase s Dec. 13b. 


paged actively in the service of the rebel gov¬ 
ernment purchased cotton which was afterwards 
seized by the military forces of the United States, 
sold, and the proceeds paid into the, treasury 
held, that his purchase of the cotton was il- 
legal and v.jid and gave him no title thereto 03 
U. fa. 005 ; 21 Wall. 450. The Confederate govern¬ 
ment had no corporate power to take, hold, or con¬ 
vey a valid title to property, real and personal, and 
a purchaser of cotton from said government during 
the rebellion acquired no title thereto ; H Ct. Cls. 4yy. 

Confederate bonds. *1 he bonds issued by the se¬ 
ceding states do not constitute a valid considera¬ 
tion tor a promissory note ; 15 Wall 439; H nd so of t bo 
securities known os confederate treasury notes ; 1 
Abb. U. S. Rep. 2G1 ; but a promise to pay in 
“Confederate notes” in consideration of the re¬ 
ceipt of such notes and of drafts payable l>> them, 
is neither a nudum pactum nor an illegal contract ; 
Id Wall. 483. * 


Validity of statutes. When the military forces 
of the Confederate government were overthrown, 
it perished, and with it all its enactments. Hut the 
legislative acts of the several states forming the 
confederacy stand on different grounds, and so far 
as they did not impair or tend to impair the su¬ 
premacy of the national authority or the just 
rights of citizens under the constitution, they are 
in general to be treated as valid anil binding ; GG U. 
3. 177 ; 97 id. 594 ; 1 Chase's Dec. 1G7; 7 Wall. 733 ; 22 
id. 99. 


Payments made under the Confederate seques¬ 
tration acts were void and gave no title. See 90 
U. S. 193. 


Decisions of the Confederate courts. Judgments of 
such courts merely settling the rights of private 
parties actually within their jurisdiction, not tend¬ 
ing to defeat the just rights of citizens of the 
United States, nor in furtherance of laws passed in 
aid of the rebellion, are valid : 1 Woods 437 ; 97 U. 
S. 509; and a judgment of n court of Georgia in 
November, 18G1, for tho purchase-money of slaves, 
was held a valid judgment when entered.and en- 
forcible in 1871 ; 10 Arn. L. Reg. ft. P. Ml. Rut 
during the war, the courts of states in rebellion had 
no jurisdiction of parties residing in slates which 
adhered to the the national government : 10 Am. I.. 
Reg. n. a 53. Seo further. 15 Wall. 010 : 12 Op. Alt. 
On. 141. 182 ; 13 id. 149 ; 45 Ga. 370 ; 20 Gratt 31 : 13 
Wall. MO ; Hurd's Theory of Nat. Govt.; Recon- 
STRCcnoN; Confederate States; Confederate 
Money ; War. 


SECK. A want of remedy by distress. 
Littleton, s. 218. See Rent. Want of 
present fruit or profit, as in the case of the 
reversion without rent or other service, 
except fealty. Co Litt. 151 6, n. 5. 


SEAWORTHY FOR THE VOY¬ 
AGE. The words in the Merchant Shill¬ 
ing Act, 1876, mean that the ship must 
e “ in a fit state, as to repairs, equipment, 
and crew, and in all other respects, to en¬ 
counter ordinary perils of the voyage.’* 
They do not include “ a neglect properly 
to 'US3 the appliances on board a vessel 
well equipped and furnished.” [1894] 
App. Cas. 232, approving 5 M. & W. 405, 

SEBASTO MANIA. In Medical 
Jurisprudence. Religious insanity or 
monomania. 

SECESSION. The act of withdraw¬ 
ing: separation. 

The attempted secession of eleven of the 
states from the United States govern¬ 
ment led to the civil war of 1861-65, and 
gave rise to many important decisions Af¬ 
fecting the mutual relations of the national 
and stale governments, and the rights of 
citizens under contracts made before and 
during the war. And first, as to the 
Power or Right of Secession. 

The union of the states was never a mirely arti¬ 
ficial relation. By the articles of confederation the 
union was declared Lo be perpetual, and the copsti- 
tutiou was ordained to form u more perfect union. 
Rut this by no means implies the loss of individual 
existence on the part of the states; the constitu¬ 
tion looks throughout to an indestructible union of 
indeatructlblo states; and the more recent states 
are no less subject to this principle than the orig¬ 
inal ones. Considered ns transactions under the 
constitution, the ordinance of secession adopted by 
any one of the seceding states, and all the acts of 
her legislature intended to give effect to that ordi¬ 
nance, were absolutely null And without operation 
in law. The state did not cease Lo be a stute, nor 
her citizens, citizens of the union. The war of se¬ 
cession was therefore treason. It Is the practice of 
modern governments when attacked by formidable 
rebellion to concede belligerent rights : tins estab¬ 
lishes no rights except during the war. Legal 
rights could neither be created nor defeated by the 
action of the government of the Confederate States. 
Neither the pretended Acts of secession nor the 
magnitude of the war could constitute n confeder¬ 
ate state government dc facto , sobs to create civil 
rights which could outlnst the war, except that acts 
necessary to peace and good order Among citizens, 
such as those relating to private relations and pri¬ 
vate properly, which would be valid if emanating 
from a lawful government, must he regarded in 


SECOND-CLASS MATTER See 

Mail Matter. 

SECOND COUSINS, Those who are 
related, being descended from the same 
great-grandfather, or great-grandmother, 
L. R. 19 Ch. Div. 204. See Legacy. 

SECOND DELIVERANCE. The 

name of a writ given by statute of West¬ 
minster 2d, 13 Edw. I. c. 2, founded on the 
record of a former action of replevin. Co. 
2d Inst. 341. It commands the sheriff, if 
the plaintiff make him secure of prosecut¬ 
ing his claim and returning the chattels 
which were adjudged to the defendant by 
reason of the plaintiff’s default,^ to make 
deliverance. On being nonsuited, the 

f i.aintiff in replevin might, at common 
a*v, have brought another replevin, and 
so ad infinitum , to the intolerable vexation 
of the defendant. The statute of West¬ 
minster restrains the plaintiff when non¬ 
suited from so doing, but allows him this 
writ, issuing out of the original record, in 
order to have the same distress delivered 
again to him, on his giving the like secur¬ 
ity as before; 3 Bla. (Join. 150. 

SECOND DISTRESS. See Distress. 

SECOND-HAND EVIDENCE. This 
term is sometimes applied to hearsay evi¬ 
dence, and should not be confounded with 
secondary evidence. See Pow. Ev. 

SECOND SURCHARGE, WRIT 

OF. The name of a writ issued in Eng- 
landagainst a commoner who lias a second 
time surcharged the common. 3 Bla. 
Com. 239. . 

SECONDARY. An officer who is 
second or next to the chief officer; as, 
secondaries to the prothonotaries of the 
courts of king’s bench or common pleas; 
secondary of the remembrancer in the ex¬ 
chequer. etc. Jacob, L. Diet. 

SECONDARY BOYCOTT. See 

Boycott. 
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SECURITY 


SECONDARY CONVEYANCES, or I 

derivative convoy anees, are those which 

S nwuppivtc some* other conveyance pres¬ 
ent. amt only serve to enlarge, confirm, 
niter, restrain, restore, or transfer the in¬ 
terest granted hv such original convey¬ 
ance. '* Sharsw, Ilia. Com. 234*. 

SECONDARY EVIDENCE. That 
evidence which is admissible after proof 
which accounts satisfactorily for the ab¬ 
sence of the evidence. The rule which 
requires the production of the best evi¬ 
dence of which the case in its nature is 
susceptible, is adopted for the prevention 
of fraud and is essential to the administra¬ 
tion of justice: 31 Fed. Rep. 313. For 
discussion of this subject see Evidence, 
Secondary evidence includes: 

1. Examined copies, exemplifications, 
office copies, and certified copies. 

2. Other copies made from the original 
and proved to be correct. 

3, Counterparts of documents as against 
the parties who did not execute them. 

4. Oral accounts of the contents of a 
document given by some person who has 
himself seen it; Steph. Dig. Ev. art. TO. 

A good illustration of the rule resecting 
such evidence is that in an action to 
recover a stock subscription, the subscrip¬ 
tion paper is primary evidence ; the stoett 
ledger is secondary ; 51 Fed. Rep. 409. 

SECONDARY USE. A use limited 
to take effect in derogation of a preceding 
estate, otherwise called a 14 shifting use” 
as a conveyance to the use of A and his 
heirs, with a proviso that when B returns 
from India, then to the use of C and his 
heirs. 1 Steph. Com. 540. 

SECONDS. In Criminal Law. 

Those persons who assist, direct, and sup¬ 
port others engaged in fighting a duel. 

Wht-re the principal in deliberate duel¬ 
ling would be guilty of murder, the sec¬ 
ond is considered equally guilty. It has 
been contended that the second of him 
who is killed is equally guilty with the 
second of the successful principal; but 
tills is denied by Hale, who considers such 
a one guilty only of a great misdemeanor ; 

2 Bish. Cr. Law g 311. 

SECRET COMMITTEE. A secret 
committee of the house of commons is a 
committee esjieeially appointed to investi¬ 
gate a certain matter, and secrecy being 
deemed necessary in furtherance of its 
objects, its proceedings are conducted 
with closed doors. All other committees 
are open to members of the bouse, although 
they may not be serving upon them. 
Brown, 

SECRET OFFICIAL BALLOT. 

One furnished by public authority to the 
voters at tin* polls, and marked hv each voter 
in private at the polls, and then and 11n-rc 
debited. 154 Ky. 520, 157 S. W. 1147. 

SECRET PARTNERSHIP. One 

where the existence of certain persons as 
rtners is not avowed to the public. 49 
H. 225. See Partners. 

Genera Hi' used in contradistinction to 
notorious and open partnership. Whether 
the business is carried on in the name* and 
firm of one partner only, or of him and 
company, would in this rcs|iect, make no 
difference. 5 Pet. (L\ S ) 555 ; 40 N. 11. 225, 

SECRET SERVICE. A branch of 
government service concerned with the 
detection of counterfeiting and other 
offences, civil or political, committed or 
threatened by persons who operate in 
secrecy. It is under the charge and direc¬ 
tion of the treasury department. 

SECRETARY. An officer who, by 
order of his superior, writes letters and 
other instruments. He is so called be¬ 
cause he is possessed of the secret* of his 
employer. This term was used in France 
in 1343, and in England the term secretary 
was first applied to the clerks of the king, 
who being always near his person were 
called clerks of the secret , and in the reign 
of Henry VlIL the term secretary of 


slate came Into use. 

In the United States the term is used to 
denote the head of u department : us, 
secretary of state, etc*. See Department. 

SECRETARY OP EMBASSY. An 

officer appointed bv the sovereign power 
to accompany a minister of the first or 
siH*ond mnk, and sometimes, though not 
often, of an inferior rank. 

Ho Is, In fact, n npocles of public minister; for. 
Ituiepeiulunlly of hln protection as attached to nn 
nmlwiasador’s h ill to, hr enjoys In tita own rlirht l ha 
mime protection of the law of nations, and the Bftme 
Immunities, ns nn .ambassador. Hut pWunfc *rrre- 
foriVM of A minister must not be confounded with 
secretaries of embassy or of location. Such private 
secretaries are entitled to protection only as be¬ 
longing lo the suite of the ambassador. 

SECRETARY OF LEGATION. An 

officer employed to attend a foreign mission 
and to perform certain duties as clerk. 

Is considered a diplomatic officer ; R. S. % 1674. 
Tiie salary of a secretary of embassy, or the 
secretary of a minister plenipotentiary, is the 
wine its that of a secretary of legation. 

SECRETARY OP STATE. In the 
United States. The chief officer of the 
State Department of the Federal Govern¬ 
ment. He is subordinate to the President 
and subject, like heads of other branches 
of the Executive, to the direction of Congress. 
He also has charge of the United States Seal. 
Each State has a similar official. English, 
In England. Acts of Parliament fre¬ 
quently speak of the '‘Secretary of State” as 
ii there were only one. But the expression 
means “one of* His Majesty’s principal 
Secretaries of State for the time being,” 
unless a contrary intention appears. The 
principal Secretaries of State are those for 
the Home Department, for Foreign Affairs, 
for the Colonies, for the War Department, 
for Air, and for India. Not more than 
five of them, and not more than five of 
their under-secretaries—each of them baa a 
parliamentary under-secretary—may sit in 
the House of Commons at the same time. 
Each Secretary of State can do anything 
which any one of the others is empowered 
to do; but for purposes of administrative 
convenience each of them confines himself 
to such matters as properly appertain to his 
own department. Byrne. 

SECRETS OF STATE. A judge nt 
Nisi J J rius h:is no power to compel a witness 
to produce documents connected with affairs 
of State, if their production would be 
injurious to the public service; and that 
question must be determined, not by the 
Judge, but by the head of the department 
having the'eustody of the document a. 

The case, however, is different, where the 
head of the department does not personally 
attend at the trial, but sends a subordinate 
with the documents, to be produced or not 
as the Judge may think proper : Per Pollock, 
C. B., Bramwell, B., and Wilde, B. 

Whenever the Judge is satisfied that the 
document may be made public without pre¬ 
judice to the public service he ought to 
compel its production, notwithstanding the 
reluctance of the head of the department to 
produce it. 5 H. & X. 838. 

SECTA (Lat. sequor^ to follow). The 
persons, two or more in number, whom the 
plaintiff produced in court, in the ancient 
form of proceedings, immediately upon 
making his declaration, to confirm the 
allegations therein, before they were called 
in question by the defendant’s plea. Brac- 
ton 214 a. The word appears to have been 
used as denoting that these persons /o/- 
lotved the plaintiff into court ; that is, 
came in a matter in which the plaintiff 
was the leader or one principally con¬ 
cerned. The actual production of suit was 
discontinued very early ; 3 Bla. Com. 205; 
but the formula “ et inde prodneit xcctam" 
(for -which in more modern pleadings " and 
thereupon he brings suit ” is substituted) 
continued till the abolition of the Latin 
form of pleadings. Steph. PI., And. ed. 
171. The count in dower and writs of 
right did not so conclude, however; 1 
Chitty, PI. 399. A suit or action. Hob. 


20: Brae toil 300 b. A suit uf clothes. 
Cowel; Spelman, Gloss. 

SECTA AD CURIAM. A writ that 
lay against him who, refused to perform 
his suit either to the county court or tho 
court-baron. Cowel. 

Ad Furnum. Suit due a public bake¬ 
house. 

Ad Molendrinum. A service arising 
from tho usage, time out of mind, of carry¬ 
ing corn to a particular mill to be ground. 
3 Bla. Com. 235. A writ adapted to tho 
injury lay at the old law. Fitzh. N. B. 123. 

Ad Torralo. Suit due a man’s kiln or 
malt-house. 3 Bla. Com. 235. 

CurieD. Suit at court. The service duo 
from tenants to the lord of attending his 
courts-baron, both to answer complaints 
alleged against themselves, and for the 
trial of their fellow-tenants. 2 Bla. Com. 
54. 

SECTA FACIENDA PER ILLAM 
QU2E HABET ENICIAM PARTEM. 

A writ to compel the heir, who has the 
elder’s part of tho co-heirs, to perforin suit 
and services for all the coparceners. Reg. 
Orig. 177. 

SECTA REGALIS. A suit or service 
by which all persons were hound twice in 
a year to attend the sheriff’s tourn. 

SECTA UNICA TANTUM FA¬ 
CIENDA PRO PLURIBUS H.®RE- 
DITATIBUS. A writ for an heir who 
was distrained by the lord to do more suits 
than one, that he should be allowed to do 
one suit only in respect of the land of 
divers heirs descended to him. Cowel. 

SECTARIAN. A Roman Catholic or¬ 
phanage where the pupils arc instructed 
in tho doctrines of their church is a sec¬ 
tarian institution within a constitutional 
provision forbidding the use of public 
funds for sectarian purposes. 10 New 373. 
See Religion. 

A religious mri is a body of number of 
persons united in tends, but ronsliititing 
a distinct organization or party by holding 
sentiments or doctrines different from those 
of other sects or people, In (he kciino 
intended by the constitution of Nevada, 
every sect of that character is "sectarian.” 
Anderson ; 10 New 3S5. 

SECTATORES. A man’s followers. 
Suitors of court among the Saxons. 1 
Reeve’s Ilist. Eng. L. 22. 

SECTION. A part separated from the 
rest, a division, a portion, as, specifically, 
a distinct part of a book or writing; the 
subdivision of a chapter; the division of 
a law or other writing, a paragraph, an 
article. 23 Neb. 128. Tho smallest num¬ 
bered subdivision of a statute, code, text¬ 
book, etc., which contains a distinct sub¬ 
ject. A paragraph ( q . t*.); an article. 23 
Neb. 128. 

SECTION OP LAND. A parcel of 
government land containing six hundred 
and forty acres. The lands of the United 
States arc surveyed into parcels of six 
hundred and forty acres ; each such parcel 
is called a section. 

These sections are divided into half- 
sections, each of which contains three 
hundred and twenty acres, and into 
quarter-sections of one hundred and sixty 
acres each. Sec 2 Waslib. R. P. 

SECTIS NON FACIENDIS. A writ 
for a woman, who, for her dower, ought 
not to perform suit of court. Reg, Orig. 174. 

8ECTORES (Lat.). In Roman Law. 
Bidders at an auction. Babington, Auct. 2. 

SECULAR. Temporal things ; of tho 
world ; worldly. 14 N. H. 139. 

SECURITATIS PACIS. A writ that 
lay for one who was threatened with 
death or bodily harm by another, against 
him who so threatened. Reg. Orig. 98. 

SECURITIES. See Y\u ahu: Snct iti- 

TIE3. 

SECURITY. That which renders a 


8ECUBTTY FOR COBTS. 


matter sure; an instrument which renders 
certain the performance of a contract. A 
person who becomes the surety for another, 
or who engages himself for the perform¬ 
ance of another’s contract. See 8 Blackf. 
481. See First-class ; Heritable Security. 

8ECURITY FOB CO 8 T 8 . In Prac¬ 
tice. In some courts there is a rule that 
when the plaintiff resides abroad he shall 
give security for costs, and until that has 
been done, when demanded, he cannot 
proceed in his action. 

This is a right which the defendant must 
claim in proper time ; for if he once waives 
it he cannot afterwards claim it : the 
waiver is seldom or perhaps never ex¬ 
pressly made, but is generally implied 
from the acts of the defendant. When 
the defendant had undertaken to accept 
short notice of trial ; 2 H. Bla. 573 ; or 
after issue joined, and when he knew of 
plaintiffs residence abroad, or, with such 
knowledge, when the defendant takes any 
step in tne cause, these several acts will 
amount to a waiver ; 5 B. & Aid. 702 ; 8 
Wash. Ty. 518. It is never too late, how¬ 
ever, if the motion do not delay the trial; 

1 'Yeates 178. See 1 Johns. Ch. 202; 1 
Yes. 808 ; Bright. Costs 257. 

The fact that the defendant is out of the 
jurisdiction of the court will not alone 
authorize the requisition of security for 
costs : he must have his domicil abroad ; 

1 Ves. 396. A wife petitioning for a writ of 
habeas corpus to obtain from her husband, 
who resides in the state, the custody of 
their child, cannot be required without 
proofs to give bond as a non-resident, sine? 
ler domicil is prima facie the same as her 
lusband’s ; 181 Ind. 489. When the de¬ 
fendant resides abroad, he will be required 
to give such security although he is a 
foreigfl prince. See 11 S. & R. 121 ; 1 
Miles, Pa. 321; 2 id. 402. A general affidavit 
is sufficient on moving for security for 
costs ; the particulars of the defence need 
not be specified; 1 W. N. Cas. (Pa.) 134 ; 
a rule of court requiring non-resident9 
to enter security for oasts does not violate 
article iv. sec.' 2 of the constitution, 
which provides that citizens of each state 
shall be entitled to all the privileges and 
immunities of the citizens in the several 
states ; 19 Pa. Co. Ct. Rep. 389 ; 9 Md. 194; 
13 W. Va. 299. 

SECUS (Lat.). Otherwise. 

SEDERum, ACTS OF. Ancient 
ordinances of the court of session in Scot¬ 
land, by which authority is given to the 
court to make regulations equivalent to 
the RegulaB Generates of the English 
courts. Various modern acts give the 
court such power ; Whart. Diet. 

SEDGE FLAT. A tract of land below 
high water mark. 84 Conn. 421. 

SEDITION. In Criminal Law. The 

raising commotions or disturbances in the 
Btate ; it is a revolt against legitimate au¬ 
thority. Erskine, Inst. 4. 4. 14. 

The distinction between sedition and 
treason consists in this: that though the 
ultimate object of sedition is a violation of 
the public peace, or at least such a course 
of measures as evidently engenders it, yet 
it does not aim at direct and open violence 
against the laws or the subversion of the 
constitution. Alison, Crim. Law 580. 

The obnoxious and obsolete act of July 
14, 1798, 1 Story, Laws 543, was called the 
sedition law , because its professed object 
was to prevent disturbances. 

SEDUCED. Means that a virtuous 
woman has been corrupted, deceived, and 
drawn aside from the path of virtue which 
she was pursuing, by such acts and wiles, 
in connection with a promise of marriage, 
as were calculated to operate upon a vir¬ 
tuous woman. 100 Mo. 585; 108 id. 658. 

SEDUCING TO LEAVE SERVICE. 

See Entice. 

SEDUCTION. The aot or crime of 
persuading a female, by flattery or decep¬ 
tion, to surrender her chastity, Webster. 


The wrong of inducing a female to con¬ 
sent to unlawful sexual intercourse hy en¬ 
ticements and persuasions overcoming her 
reluctance ana scruples. Ill N, C. 215. 
See 17 Or. 288 ; 98 Mo. 868. And seduc¬ 
tion may occur whether the woman is con¬ 
scious or not; 98 Cal. 55. In civil cases, 
seduction and debauching are generally 
used as substantially similar terms; 73 
Mich. 588. 

Mere illicit intercourse is not seduction, 
although a promise of marriage be made; 
83 Mich. 112 ; there must be some promise, 
deception, art, or influence of the seducer 
whereby chastity is surrendered ; 56 Am. 
Dec. 542 ; 97 Mo. 668. Force is not an 
element of seduction, although force is 
used after consent is obtained ; 31 N. W. 
Rep. 585. 

The complainant must be chaste at the 
time of the seduction, and a reasonable 
doubt as to such fact is fatal to a recovery; 
51 la. 467. Chastity, in the civil or crimi¬ 
nal action, means actual personal virtue, 
and not reputation ; 68 Am. Dec. 708 ; and 
requires specific acts of lewdness for im¬ 
peachment; 26 N. Y. 203. Previous chas¬ 
tity is presumed ; 42 N. W. Rep. 938. As 
to what may be shown to establish lack of 
chastity, see 7 8. W. Rep. 103; 5 la. 389 7 
N. W. Rep. 707 ; 42 N. W. Rep. 562; 11 S. 
W. Rep. 732 ; 88 Mo. 88. Chastity must be 
affirmatively shown where the statute re¬ 
quires that the person seduced be of good 
repute ; 101 Pa. 215. Although a woman 
may have fallen, if she repent and reform, 
she is the object of seduction ; 87 Am. Dec. 
401; 73 Ala. 527. 

Most states have enacted statutes making 
seduction a crime. What allurements are 
sufficient to constitute seduction, is for 
the jury to determine ; 82 la. 262 ; and the 
courts allow considerable latitude in the 
evidence; 87 Mich. 518 ; 79 la. 703. 

The indictment should allege the essen¬ 
tial elements of the crime as defined by 
statute ; 73 Ala. 527. Where there are 
several counts the prosecution cannot be 
compelled to elect; 70 N. Y. 88. 

The statutes generally require :—that se¬ 
duction be accomplished by promise of mar¬ 
riage ; 102 Pa. 408 ; which need not be valid ; 
63 Ind. 198 ; provided the seduced was ig¬ 
norant of its invalidity ; 106 Mass. 839; 
and it may have been made some time prior 
to the seduction ; 70 N. Y. 88 ; and the de¬ 
fendant may have intended to fulfil it; 27 
Conn. 319; and lie need not be of lawful 
age to marry ; 48 Am. Rep. 17. Chastity 
of character must be alleged; 18 Md. 
565 : the previous character of the prose¬ 
cutrix is to be determined by the jury; 
18 la. 372. Chastity is always an issue ; 86 
Ala, 34; but is always presumed, and the 
burden of impeaching it is on the defend¬ 
ant ; 78 la. 668* 

The statutes generally require the evi¬ 
dence of the complainant to be corrobo¬ 
rated ; 104 Mo. 644; but as to what must 
be corroborated there is much confusion ; 
4 Minn. 825 ; 110 N. Y. 188 : 73 Ala. 527. 

The seduction of a married woman is 
known as criminal conversation, for which 
the husband has an action against the se¬ 
ducer ; 2 Greenl. Ev, § 40. In England 
the statute 20 & 21 Viet. ch. 85, § 59, de- 

{ irivea the husband of the action but sl¬ 
ows him damages in a suit for divorce 
where the seducer is made co-respondent. 
See Crim. Con. 

As to the seduction or alienation of a 
husband's affections, see Entice. 

At common law the woman herself has 
no action for damages, though practically 
the end is reached by a suit for breach of 
promise of marriage, in many cases, but 
in some states the rule lias been altered by 
statute. The parent, as being entitled to 
the services of his daughter, may maintain 
an action in many coses grounded upon 
that right, but only in such cases; 8M.& 
W. 55 ; 7 Ired. 408 ; 4 N. Y. 88 ; 14 Ala. N. 
B. 235 ; 11 Ga. 603; 18 Gratt. 720 ; 8 Sneed 
29; 6 Ind. 262; 10 Mo. 634; 180 N. Y. 239. 
In England the parent's right of action 
terminates when the child leaves the par¬ 
ent’s house without the intention of return¬ 
ing ; 5 East 45 ; but in America the right 


of action depends on the will of the parent, 
not the child ; if he has not divested him¬ 
self of a right to require his child’s ser¬ 
vices, he may recover, even though at the 
time of the injury she was in another’s 
service with his permission ; 9 Johns. 887 ; 
B. C. Big. L. C. Torts 286; 10 S. W. Rep. 4 ; 
otherwise if his power over the child was 
gone at the time of the seduction. If the 
control was divested by fraud, the parent 
has still a right of action ; 2 StarkT 493. 
Specific acts of service are not necessary 
to a right of action : the right to the ser¬ 
vice is enough ; Big. Torts 140. The right 
of action continues after the majority of 
the child, if the relation of master and ser¬ 
vant continues; 8 Vroom 58 ; 84 Wis. 639 ; 
48 Ill. App. 371. See 111 N. C. 215. It is 
not necessary that pregnancy should en¬ 
sue ; Big. Torts 147; contra , 1 Exch. 61 ; 
where the proper consequence of the de¬ 
fendant's act was a loss of the child’s health, 
resulting in an incapacity for service, an 
action lies ; 104 Mass. 222; especially where 
sexual disease is communicated to the 
child; Big. Torts 147. The daughter's con¬ 
sent does not affect the parent's right to 
recover; 5 Lans. 454. If the mother, after 
the father’s death, is the child's guardian, 
she has a right of action ; Big. Torts 149 ; 
apart from the mother's guardianship, she 
has a right of action so long as the daugh¬ 
ter continues to give her services to her 
mother. See 51 N. Y. 424. Where the 
daughter in her illness returns to her 
mother and is taken care of by her, the 
mother may sue for the seduction ; 5 Cow. 
106 ; con fra, 2 Watts 474 ; 14 Ala. 235. 
See, generally, as to the mother’s right of 
action, Big. L. C. Torts 302. Any one 
standing in loco parentis , and entitled to, 
or receiving, in his own right, the services 
of a minor, is entitled to maintain the ac¬ 
tion ; Big. Torts 152 ; 2 C. & P. 303. If 
the parent consented to the seduction, or 
rendered it easy by his misconduct or ne- 

f lect, he cannot recover ; Peake 240 ; Big. 
orts 151. 

It is competent to show that the seduced 
yielded to defendant’s solicitations under 
promise of marriage; 91 Mich. 611; but the 
mere promise of marriage as the induce¬ 
ment is not sufficient, where she was not 
seduced by any arts, wiles, or blandish¬ 
ments ; 97 Mo. 608. 

While the loss of services is the gist of 
the action, yet, when that has once been 
established, the jury may give damages 
commensurate with the real injury inflicted 
on the plaintiff. See Big. L. C. Torts 294. 
By statutes, seduction lias been made a 
criminal offence in some states. 

SEE. The diocese of a bishop. 

SEED-GRAIN LOANS. This phrase 
applies to loans made under the Minnesota 
Laws, 1893, cc. 225, 226. Chapter 225 is 
entitled "An act to appropriate money for 
seed-grain loans to farmers in this state 
whose crops were destroyed by hail or storms 
last year. The act appropriates $75,000 
out of the state treasury for such purpose, 
and provides that any person desiring to 
avail himself of the benefits of the act shall 
file his application with the town clerk, who 
shall forward it to the county auditor, who 
shall publish a notice that the board of 
county commissions will meet at his office on 
a day named for the purpose of considering 
the allowance of relief to such applicants, etc. 
Chapter 226 amende chapter 225 in several 
particulars, and declares the seed-grain loan 
a lien on the land for which the loan was 
made, "and upon the crop of grain raised 
each year by the person receiving such loan 
until such amount is fully paid.” 75 Minn. 
118. 

SEEDS. The substance which nature 
prepares for the reproduction of plants or 

animals. . .. .. 

Seeds whioh have been sown m the earth 
immediately become a part of the Land m 
which they have been sown : quasata solo 
cedejv intelliffuntur. Inst. 2. 1. 82. 

SEEM. The word "seem" is synony¬ 
mous with the word "appear." 46 S. W. 
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imminent or immediate danger of hia life 
or great bodily harm ; 80 Fla. 234 • 90 Cal. 
1; 27 Tex. App. 562; 28 S. C. 201; and to 
justify shooting, on apparent necessity, 
the circumstances must nave been such as 
to induce the mind of a reasonably prudent 
person to entertain the belief that the de¬ 
fendant was in imminent peril of his life 
or great bodily harm ; 97 Ala. 54 ; there 
must be a reasonable apprehension of im¬ 
mediate danger justified by the circum¬ 
stances; 89 Va. (119. 

Reasonable fear does not mean the fear 
of a coward, but the fear of a reasonably 
oourageous man ; 92 Ga. 468 ; 89 Mont. 77 ; 
79 Ga. 696 ; fear that one’s life is in danger 
will not excuse a homicide in the absence 
of an overt act or hostile demonstration on 
the part of the deceased. 

A question whether a homicide is com¬ 
mitted in repelling an attack is a question 
of fact not necessarily dependent upon the 
duration or quality of the reflection by 
which the act may have been preceded ; 
151 U. S. 303. One assailed on his own 
grounds, without provocation, by a person 
armed with a deadly weapon and ap¬ 
parently seeking his life, is not obliged to 
retreat and may defend himself with such 
means as are within his control ; 158 U. S. 
550; 03 Ky. 823 ; 86 id. 99. So a person 
who has had an angry altercation with an¬ 
other person may oe justified in arming 
himself for self-defence ; and if, on meet¬ 
ing his adversary afterwards, he kills him, 
but not in necessary self-defence, his crime 
may be manslaughter or murder, according 
to the circumstances on the occasion ol 
the killing, and is not necessarily murder 
by reason of his having previously armed 
himself ; 155 U. S. 271. Accordingly it is 
wrong to charge that the intentional arm¬ 
ing oi himself with a pistol by a defendant, 
even if with a view to self-defence, would 
make a case of murder unless the actual 
affray developed a case of self-defence ; 157 
U. 8. 675. 

Where the accused embarks in the quar¬ 
rel with no felonious intent or malice or 
purpose of doing bodily harnp or killing, 
and, under reasonable belief of imminent 
danger, inflicts a deadly wound, it is not 
murder ; 162 U. S. 466; but where a dif¬ 
ficulty is intentionally brought on for the 
purpose of killing the deceased, the fact of 
imminent danger to the accused consti¬ 
tutes no defence ; 162 U. S. 466. 

What is or what is not an overt demon¬ 
stration of violence sufficient to justify a 
resistance which ends in the death of the 
party making the demonstration varies 
with the circumstances and is a question 
for the jury ; 100 U. 8. 203. 

If a person, under the provocation of 
offensive language, assaults the speaker 
personally, but in such a way as to show 
that there is no intention to do him serious 
bodily harm, and then retires under such 
circumstances as show that lie does not 
intend to do anything more, but in good 
faith withdraws from further contest, his 
right of self-defence is restored when the 
person assaulted, in violation of law, pur¬ 
sues him with a deadly weapon, and seeks 
to take his life, or do him great bodily 
harm; 164 U. 8. 546 ; 88 Ala. 4 ; Whart. 
Horn. § 488 ; 158 U. S. 550, 564 ; but there 
must be a real and bona fide surrender and 
withdrawal on the part of the original 
aggressor, otherwise ne will continue to 
be so regarded ; Whart. Cr. L., 9th ed.§ 
488. The meaning of the principle is that 
the law will always leave the original ag¬ 
gressor an opportunity to respond before 
he takes the life of his adversary; Bish. 
Cr. L., 7th ed. § 871 ; 1 Bish. N. Cr. L. § 
702. It is “ for the jury to say whether 
the withdrawal was not in good faith or 
was a mere device by the accused to obtain 
some advantage of his adversary ; 164 U. 
8. 546. It is said of the two United States 
cases cited that they “ consistently united 
in expressing a judicial policy on the sub- 

i iect of self-defence which is not only 
ogical in principle, but commends itself to 
the practical sense of justice ” : 55 Alb. L. 
J. 208 ; to the same effect in substance are 
recent cases in state courts; 124 Mo. 997 ; 
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riagc. Concubinage was so called in the 
Koinnn law. ThvL Civ. L, 273. 

SEMI-PROOF. In Civil Law. Pre¬ 
sumption of fact. This degree of proof is 
thus defined : “ Xon cst iguaramtum pro- 
biitionem son ip/cnum earn esse. jvr qiinni 
rri gt'sttr fit it's ttliqun t fit judici; won famen 
MmKi ut jure deleft in pn»imnei<ni(f<i sen- 
Until* cum sequi." Masoardus, de Prob. 
vol.. 1 Quft'St. 11, n. 1, 4. 

SEMI TONTINE DIVIDEND. Sec 

Insurance, Tontine Insurance. 

SEMI-TONTINE INSURANCE. 

See Insurance 

SEMINARY. A place of education. 
Any school, academy, college, or university 
in which voung persons arc instructed in 
the several branches of learning which 
may qualify them for their future employ¬ 
ments. Webster, Diet. 

Tho word is said to have acquired no 
fixed and definite legal meaning. 13 N. Y. 
239. 

SEMINAUFRAGIUM (Lat.). A 
term used by Italian lawyer*, which liter¬ 
ally signifies half-shipwreck, and by which 
they understand the jetsam, or casting 
merchandise into the sea to prevent ship¬ 
wreck. LocrG, Esp. du Code de Com. art. 
409. The state of a vessel which has been 
so much injured by tempest or accident 
that to repair the damages, after being, 
brought into port, and prepare her for 
sea, would cost more than her worth. 4 
Bost. L. Rep. 120. 

SEMPER P ARA TTTS (Lat. always 
ready). The name of a plea by winch the 
defendant alleges that he has always been 
ready to perform what is demanded of 
him. 3 Bla. Com. 303. The same as Tout 
temps prist. 

SEN. This is said to be an ancient 
yvord which signified justice. Co. Litt. 
61 a. 

SEN AGE. Money paid for synodals. 

SENATE. The name of the less nu¬ 
merous of the two bodies constituting the 
legislative branch of the government of 
the United States, and of the several states. 

The Senate of the United States ta composed of 
two senators from each Rtate, chosen by tne legis¬ 
lature thereof for six years ; and each senator has 
one vote. The equal suffrage of the states In the 
seuate is secured to them beyond the ordinary 
power of amendment; no state can be deprived 
thereof without, its consent. Art. 5. The senate 
has been. from the first formation of the govern¬ 
ment, divided lnlo three classes. The rotation of 
the classes was originally determined by lot, and 
the seats of one class are vacated at the end of the 
second year, so that one-third of the senate is 
chosen every second year. Const, art. 1, a. 3. This 
provision was borrowed from a similar one in some 
of the state constitutions, of which Virginia gave 
the first example. 

The qualifications which the constitution requires 
of a senator are tbat he should be thirty ye&is ol 
age, h ive been nino years a citizen of the Uuiled 
States, and. when elected, be an inhabitant of that 
state for which he shall be chosen. Const, art. 1, 
s. 3. See Comorlss. 

SENATORS OF THE COLLEGE 

OF JUSTICE. The judges of the court 
of session in Scotland are so called, 

SENATUS. In Roman Law. The 

senate. Also the place wlitre the senato 
met. Calv. Lex. 

SENATUS CONSULTTJM (Lat.). In 
Roman Law. A decree or decision of 
the Roman senate, which had the force of 

law. 

When the Roman people had so increased 
that there was no place where they could 
meet, it was found necessary to consult 
the senate, instead of the people, both on 
public affairs and those which related to 
individuals. The opinion which was ren¬ 
dered on such an occasion was called seva- 
tus confn/Jtnm. Inst. 1. 2. 5: Clef, den 
Lois Htnn. ; Merlin, Expert. These decrees 
frequently derived their titles from the 
names of the consuls or magistrates who 
proposed them ; as senatus - consullum 
CUudianum. Libonianum, Velleianum, 
etc., from Claudius, Libonius, Valleius. 


AylifTo, l*aml. 30. 

SENATUS DECRETA. (Decisions 
of the senate.) Private acts concerning 
particular persona merely. 

SENESCHAL. A steward ; also one 
who has the dispensing of justice. Co. 
Litt. 01 a. 

SENESCHALLO ET MARESHAL- 
LO QUOD NONTENEAT PLACITA 
DE LIBERO TENEMENTO. A writ 
addressed to the steward and marshal of 
England, inhibiting them to take cogni¬ 
sance of an action in their court tliat con¬ 
cerns freehold. Reg. Orig. 185. 

SENESCHALLU8 (Lat.). A stew¬ 
ard. Co. Litt. 61 a. 

SENILE DEMENTIA Sec D» 

MENT1A j DOTAUE. 

SENILITY. The state of being old. 

When on account of senility the party is 
unable to manage his affairs, a committee 
will be appointed as in case of lunacy ; 1 
Collier, Lun. 66 ; 2 Johns. Ch. 232 ; 4 Call 
423 ; 12 Ves. Jr. 440 ; 8 Mass. 12ft ; 19Ves. 
Jr. 285, 

SENIOR. The elder. This addition is 
sometime** made to a man's name, when 
two persons bear the same, in order to dis¬ 
tinguish them. In practice, when nothing 
is mentioned, the senior is intended ; 3 
Miss. 59. See Name. 

One older in office, or whose entrance 
upon an office was anterior to that of an¬ 
other. 44 Ohio St. 6. See 120 Mass. 603. 

SENTENCE. A judgment, or judicial 
declaration made by a judge in a cause. 
The term judgment is more usually applied 
to civil, and sentence to criminal, proceed¬ 
ings. 

Sentonces are final, when they put an end 
to the case ; or interlocutory, when they 
settle only some incidental matter which 
has arisen in the course of its progress. 
See Aso & Man. Inst. b. 3, t. 8, c. 1. 

A sentence exceeding the term allowed by law 
will be reversed upon certiorari ; 8 Brews. 80. Un¬ 
der some circumstances ft sentence may be sus¬ 
pended after conviction; 43 N. J. L. 113; 115 Mass. 
183. But a single sentence exhausts the power of 
the court to punish the offender, after the term 
ta ended or the jud <ment has gone into operation : 
18 WaII. 163 ; 143 Mass. 817 ; 57 Pa. 801. See ACCUMU¬ 
LATIVE 8XHTK308. 

The court may set a day for tne execu¬ 
tion of a prisoner after the time originally 
fixed has elapeed. The prisoner may be 
held in confinement after the first day 
fixed for execution has passed ; 146 U. S. 
271. Upon the affirmance of a judgment, 
sentencing a prisoner to death, there is 
nothing which requires that he shall be 
sentenced anew by the trial court; 143 
U. S. 442. 

Where a court has jurisdiction of the 
person and the offence, the imposition of a 
sentence in excess of what the law permits 
does not render the authorized portion of 
the sentence void, but only such part as 
may be in excess ; 153 U. S. 48; so, on a 
plea of guilty, if the court had authority to 
impose the punishment actually adjudge 1 
on a conviction of a higher grade of the 
offence; 43 Pac. Rep. (Kan.) 373. 

Where the judgment on the first count 
is reversed and there is arrest of judgment 
under the second, a term of imprisonment 
under the third may be made to commence 
on the day flxad for the first count; 153 
U. S. 396. 

Failure in the sentence to name the crime 
for which the prisoner was sentenced may 
be supplied by reference to the rest of tho 
record ; 151 U. S. 396. 

Whore a verdict against one for embez¬ 
zling money received by him as an assist¬ 
ant postmaster, was taken on embezzle¬ 
ment alone, without, as required by law. 
finding the amount embezzled asa fine, and 
was reversed for that reason, the trial court 
was without authority to fix the fine with¬ 
out the finding of a jury, and as lie could 
not be put in jeopardy again, lie was dis¬ 
charged ; 68 Fed. Rep. 536. 

Wiiena sentence different from that au¬ 


thorized by law has been imposed and the 
judgment has been reversed for that error, 
and the cause remanded to the trial court 
with Instructions to prooeed therein ac¬ 
cording to law, the trial court resumes 
jurisdiction of the cause at the point where 
the error supervened and may resentence 
the defendant and impose the penalty pro¬ 
vided by law, although part of the void sen¬ 
tence has been executed ; 68 Fed. Rep. 473. 

Statutes providing for a severer punish¬ 
ment when a criminal is convicted of a 
second or third offence are not in violation 
of the constitutional provision that no one 
shall be twice put in jeopardy for the same 
offence; 159 U. 8. 678. The doctrine is 
that the subsequent punishment is not for 
Ibe first ofifluoe, but for persistence in 
crime ; 47 Cal. 119 ; 115 111. 583 ; 158 Mass. 
G98 ; 48 Wis. 647. For the same reason, they 
arc not open to the objection that they are 
ex post facto, even when the prior convic¬ 
tions occurred before the passage of the 
act imposing the additional penalty ; 45 
Cal. 429 ; 155 Mass. 163 ; 50 Ohio St. 428 ; 9 
Gratt. 738. Such statutes cannot apply tc 
the case of a conviction for an offence com¬ 
mitted after that for which the prisoner it 
on trial, but for which he is first tried ; 9 
Gratt. 738. 

The indictment must allege that the de¬ 
fendant had been previously convicted, 
sentenced, and imprisoned (once or twice, 
as the case may be) in some penal institu¬ 
tion for felonies (as such penalties are usu¬ 
ally only prescribed for felonies or peni¬ 
tentiary offences), describing each sepa¬ 
rately ; 130 Mass. 85 ; 158 Mass. 698 ; 113 Mo. 
538 ; 50 Ohio St. 428. As a general rule the 
courts have no discretion in the matter of 
imposing sentence under the habitual crim¬ 
inal acts ; 158 Mass. 598 ; 50 Ohio St. 428. 
It is not necessary, unless required by 
statute, that the subsequent conviction or 
convictions should be for the same identi¬ 
cal offence or character of offence. It is 
sufficient if the accused has been convicted 
of any one of the offences of the grade 
named ; 115 III. 583. The previous offences 
must have been ixmitentiary offences, and 
not merely made so by repeated convictions 
for what would otherwise have been mis¬ 
demeanors ; 22 S. E. Rep. (Va.) 874. 

See Accumulative Sentences: Judg¬ 
ment ; Habitual Criminals' Act. See Cl 
MLLATivE Sentence. 

As to parole ami indeterminate sen¬ 
tences, see Prisoner; 31 Am. L. Rev. 744. 

SENTENCE OF DEATH RE¬ 
CORDED. A custom in the English 
courts, now disused, of entering sentence 
of death on the record w’hich is not in¬ 
tended to be pronounced. The effect was 
the same as if it had been pronounced and 
the offender reprieved. 

SENTENTIA. See Majim. 

SEPARALITER (Lat. separately). A 
word sometimes used in indictments to 
show that the defendants are charged sep¬ 
arately with offences which without tne 
addition of this word would seem, from the 
form of the indictment, to he charged 
jointly : as. for example, when two persons 
are indicted together for perjury, and the 
indictment states that A ana B came be¬ 
fore a commissioner, etc., this is alleging 
that they were both guilty of the same 
crime, when by law their crimes are dis¬ 
tinct, and the indictment is vicious ; but 
if the word aeparn/tfer is used, then the af¬ 
firmation is that each ivas guilty of a sep¬ 
arate offence. 2 Iiale. PI. Cr. 174. 

SEPARATE ACTION. An action is 
so called which each of several persons 
must bring when they are denied the priv¬ 
ilege of joining in one suit. Sec JOINDER. 

SEPARATE ESTATE. That which 
belong? to one only of several persons; as, 
the separate estate of a partner, which 
does not belong to the partnership. 2 B Cu¬ 
vier, Inst. n. 1519. 

The separate estate of a married woman 
is that which belongs to her and over which 
her husband has no right in equity. It 
may consist of lands or chattels. 4 Barb. 


SEPARATE GENERAL VERDICT 
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400; 1 Const. 452. 

See Married Woman. 

SEPARATE GENERAL VERDICT 

A “separate-general verdict" is the finding 
upon any of the issues, in favor of the plain¬ 
tiff or the defendant. 83 Ky. 27. 


SEPARATE MAINTENANCE. 

The allowance made by a husband to his 
wife for her separate support and mainte¬ 
nance. In general, if a wife is abandoned 
by her husband, without fault on her part, 
and left without adequate means of sup¬ 
port, a bill in equity will lie to compel the 
husband to support ner, without asking foi 
or procuring a decree of divorce ; Schoul. 
Hus. & W. §485 ; 60 Misa. 694 ; 30 N. J. 
Ea. 359. 

When this allowance is regularly paid, 
and notice of it has been given, no person 
who has received such notice will be en¬ 


titled to recover against the husband for 
necessaries furnished to the wife, because 
the liability of the husband depends on a 
presumption of authority delegated by him 
to the wife, which ia negatived by the facts 
of the case; 2 Stark. Ev. 699. 


SEPARATE PROPERTY. “Sepa¬ 
rate property" of a feme covert is that of 
which she has the exclusive control, inde¬ 
pendent of her husband, and the proceeds 
of which she may dispose of as she pleases, 
and is imparted to it by the instrument by 
which it is held. 14 B. Mon. (Ky.) 198. 

SEPARATE TRIAL. See Joinder. 

SEPARATION. A cessation of co¬ 
habitation of husband and wife by mutual 
agreement. 

Contracts of this kind are generally made 
by the husband for hiniself and by the wife 
with trustees ; 3 Paige, Ch. 483 ; 4 id. 516 ; 

5 Bligh N. S. 339 ; 1 Dow & C. H. L. 519. 
This contract does not affect the marriage, 
and the parties may at any time agree to 
live together as husband and wife. The 
husband who has agreed to a total separa¬ 
tion cannot bring an action for criminal 
conversation with the wife ; 4 Viner, Abr. 
173; 2 Stark. Ev, 698 ; Shelf. Marr. & D. 
608. Articles of separation are no bar to 
proceedings for divorce for subsequent 
cause ; 4 Paige 516 ; 33 Md. 401. Under 
recent legislation, separation deeds are 
legalized m England ; L. R. 11 Ch. D. 508; 
Schoul. Hus. & W. §8 476,470 ; Bish. M. D. 

6 S. 1489. 

Reconciliation after separation super¬ 
sedes special articles of separation, in courts 
of law and equity; 1 Dowl. P. C. 245 ; 11 
Ves. 532 ; 9 Cal. 479. Public policy forbids 
that parties should be permitted to make 
agreements for themselves to hold good 
whenever they choose to live separate; 5 
Bligh n. s. 367. And see 1 C. & P. 36; 11 
Ves. 526 ; 2 S. & 8. 372; 1 Y. & C. 28: 3 
Johns. Ch. 521; 1 Des. Eq. 45, 198 ; 8 N. 
H. 350. 

SEPARATION A MENSA ET 
THORO. A partial dissolution of the 
marriage relation. 

By the ecclesiastical or canon law of England, 
which had exclusive jurisdiction over marriage and 
divorce, marriage was regarded as a sacrament 
and Indissoluble. This doctrine originated with 
the church of Rome, and became established In 
England while that country was Catholic : and 
tbougn alter tne reformation it ceased to be the 
doctrine of the church of England, yet the law re¬ 
mained unchanged until the recent statute of SO A 
SI Viet. (1H07J c. «&, and amendments; Bish. Marr. 
A D. tftt, 22S ; 1 Bish. M. Div. A S. i 1877. Hence, 
as has been seen in the article on divorce, a valid 
marriage could not be dissolved in England except 
by what has been termed the omnipotent power of 
parliament. 

This gave rise, in the ecclesiastical courts, to the 
practice of granting divorcee f rom bed and board, 
as they ubm to be called, or judicial separation, aa 
they are called In the recent Atatute s£» & 81 Viet, 
c. 86, S 7 ; Blah. Marr. A D. f $ 86, n., 225; I Blah. M. 
D. A 8. 1 1877. From England tills practice was In¬ 
troduced Into this country ; add though in some of 
the states It has entirely given way to the divorce 
a vinculo matrimonii, in others it is still In use, 
being generally granted for causes which are not 
sufficient to authorise the latter. 

The only causes for which such a divorce 
?a granted in England are adultery and 
cruelty. In this country it is generally 
granted also for wilful desertion, and in 
some states for other causes. 


The legal consequences of a separation 
from bed and board are much less exten¬ 
sive than those of a divorce a vinculo matri¬ 
monii or a sentence of nullity. Such a 
separation works no change in the relation 
of the parties either to each other or to 
third persons, except in authorizing them 
to live apart until they mutually come 
together. In coming together, no new 
marriage is required; neither, it seems, 
under the general law, are any new pro¬ 
ceedings in court necessary ; but the rec¬ 
onciliation, of its own force, annuls the 
sentence of separation ; 6 Pick. 461 ; 4 
Johns. Ch. 187 ; 2 Dali. 128; Cro. Eliz. 068. 

Nor does such a separation, at common 
law and without statutory aid, change the 
relation of the parties us to property. Thus, 
it neither takes away the right of the wife 
to dower, nor the right of the husband to 
the wife’s real estate, either during her 
life or after her death, as tenant by the 
curtesy ; neither does it affect the hus¬ 
band’s right in a court of law to reduce 
into possession the cho&es in action of the 
wife ; though in equity it may be other¬ 
wise ; 2 Pick, 316 ; 6 id. 61 ; 6 W. & S. 85 ; 
Cro. Eliz. 908 ; 4 Barb. 295. 

It should be observed, however, that in 
this country the consequences of a judicial 
separation are frequently modified by stat¬ 
ute. See Bishop. Marr. A D. 660-695, 
Bish. M. D. A S. § 1832. 

Of those consequences which depend 
upon the order and decree of the court, 
the most important is that of alimoDV. 
See Alimony. In respect to the custody 
of children, the rules are the same as in 
case of divorce o vinculo matrimonii ; Bish. 
Marr. A D. c. 25. See Divorce ; 2 Bish. 
M. D. A S. § 1185 ; Macq. Husb. A W. 
220 ; Browne, Div. 29. 

SEPTENNIAL ACT. In England, 

Btat. I, Geo. I, 8t. 2, r. 38, giving Parliament 
the right to continue in session seven years 
but no longer. English. 

SEPTUM. An enclosure ; any place 
paled in. Cowel. 

SEPULCHRE. The place where a 
corpse is buried. The violation of sepul¬ 
chres ia a misdemeanor at common law. 

The right of a widow to remove the body 
of her husband from its place of original 
sepulchre is deoendent on her consent to 
the first interment; 26 Atl. Rep. (R. I.) 42. 
See Dead Body ; Cemetery. 

BEQUATUR SUB 8UO PERICULO. 

(\jc. t him come or take the consequences.) 

A writ tuut lay wnere a summons ad war - 
rantizandum was awarded, and the sheriff 
returned that he had nothing whereby he 
might be summoned, then issued an alias 
and a pluries , and if he came not in on the 
vluries , this writ issued. O. N. B. 163. 

A writ anciently used whore three successive 
summonses ad warranlizandum (to warranty) 
hod been ineffectual. Byrne. 

SEQUEL. A small quantity of meal 
given to the servants at a mill where cofn 
was ground, under the names of knave- 
ship, bannock, and lock or gowpen. Ersk. 
Prin. 211. See Thirl age. 

SEQUELA CAUSA3. The process 
and depending issue of a cause for trial. 
Cowel. 

SEQUELA CURIAS. Suit of court. 
Cowel. 

SEQUELA VTLLANORUM. The 
family retinue and appurtenances to the 
goods and chattels of villeins, which were 
at the absolute disposal of the lord. Par. 
Ant. 216. 

SEQUESTER. In Civil and Eoolesi- 
aatioal Law. To renounce. Example : 
when a widow coines into court and dis¬ 
claims having anything to do or to inter¬ 
meddle with her deceased husband's estate, 
she is said to sequester. Jacob, Law Diet. 

8BQUESTRATIO. The separating oi 
setting aside of a thing in controversy 
from the possession of both the parties thal 
contend for it ; it is twofold—* voluntary, 


done by consent of all parties ; and neces- 
sary, when a judge orders it. 

SEQUESTRATION. In Chanoery 
Fraotioa. A writ of commission, some¬ 
times directed to the sheriff, but usually to 
four or more commissioners of the com¬ 
plainants own nomination, authorizing 
them to enter upon the real or personal es¬ 
tate of the defendant, and to take the rents, 
issues, and profits into their own hands! 
and keep possession of or pay the same, as 
the court shall order or direct, until the 
party who is in contempt shall do that 
which he is enjoined to do and whioh is 
especially mentioned in the writ. New! 
Ch. Pr. 18 ; Blake, Ch. Pr. 103. 

A process for contempt, used by chan¬ 
cery courts, to compel a performance of 
their orders and decrees. 88 Ga. 881. ‘ 

Upon the return of non est inventus to a 
commission of rebellion, a sergeant-at-arms 
may be moved for; and if he certifies that 
the defendant cannot be taken, a motion 
may be made upon his certificate for an 
order fora sequestration ; 2 Madd. Ch. Pr. 
203; Blake, Cri. Pr. 103. It is the process 
formerly u»ed instead of an attachment to 
secure the appearance of persons having 
the privilege of peerage or parliament, be¬ 
fore a court of equity ; Adams, Eq. 82fl. 

Under a sequestration upon mesne pro¬ 
cess, as in respect of a contempt for want 
of appearance o** answer, the sequestrators 
may take possession of the party’s personal 
property and keep him out oi possession, 
out no sale can take place, unless perhape 
to pay expenses ; for this process is only to 
form the foundation of taking the bill pro 
confesso. After a decree it may be sold. 
See 8 Bro. C. C. 72, 372 ; 2 Cox, Ch. 224 ; 1 
Ves. 86. 

A judgment of sequestration does not 
dissolve the corporation against which it is 
rendered, but it may appeal from an ad¬ 
verse judgment in an action brought by it 
and pending when the judgment of’ seques¬ 
tration was rendered ; 68 Hun 401. 

See, generally, as to this species of se¬ 
questration, 19 Viner, Abr. 325 ; Buc. Abr, 
Sequestration ; Com. Dig. Chancei-y (D 7, 
Y 4) ; 1 Hov. Suppl. to Ves. 25 ; 7 Vern., 
Raithby ed. 58, n. 1, 421, n. 1. 

In Contracts. A species of deposit 
which two or more persons, engaged in 
litigation about anything, make of the 
thing in contest with an indifferent person, 
who binds himself to restore it, when the 
issue is decided, to the party to whom it is 
adjudged to belong. La. Code, art. 2942 ; 
Story, Bailm. § 45. See 19 Viner, Abr. 325 ; 

1 Vern. 58, 420 ; 2 Ves. 23. 

In Louisiana. A mandate of the court, 
ordering the sheriff, in certain cases, to 
take in liis possession, and to keep, a thing 
of which another person lias the possession, 
until after the decision of a suit, in order 
that it be delivered to him who shall bead- 
judged entitled to have the property or 
possession of that tiring. ThiB is what is 
properly called a judicial sequestration. 
See 1 Mart. La. 79; 1 La. 439 ; La. Civ. 
Code 2941, 2948. 

SEQUESTRATOR. One to whom a 
sequestration is made. 

A depositary of this kind cannot exon¬ 
erate himself from the care of the thing 
sequestered in his hands, unless for some 
cause rendering it indispensable that he 
should resign his trust. La. Civ. Code, 
art. 2947. 

Officers appointed by a court of chancery 
and named in a writ of sequestration. As 
to their powers and duties, see 2 Madd. Ch. 

T>- Oft*. Dl.lra Hi Pr 103 


BEQUEST BE. In Roman Law. a 

deposit made with a stakeholder or middle¬ 
man pending the decision of a certain event, 
or dispute. R. & L. Diet.; Dig. 10, 3, 17, 1. 
See SfeQCESTRB; Sequestration ; Seqvfa- 
trator ; Sequkstratio ; Sequester ; Dii- 
pOt ; Deposit. 

SEQUESTER The French for (he 
Roman sequestra (y. (».). See Dfei^Or; 
Sequestration ; Sequkstratio ; iSeqces- 
teb ; Deposit. 
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SERVICE. 


8X&7. In Feudal Lew. A term ap¬ 
plied to * class of persons who were bound 
to perform very onerous duties towards 
others. Pothier, De* Personnel. 

Tber» U this rssaotial dlffereoce between a serf 
ud a : the srrf «M bound simply to labor on 
the soil where be waa born, without any right to go 
elsewhere without the connect of hi* iora; but ne 
waa free to act a* he pleased in hi* dally life : the 
slave, oc the contrary, waa the property of his 
master, who might reoulre him to act as he pleased 
In every respect, and who might sell him as a 
ohaiteL Lepage. -Science du Droit, c. 8, art. fi, (t. 

SERGEANT-AT-ARMS. An officer 
appointed by a legislative body, whose 
duties are to enforce the orders given by 
such bodies, generally under the warrant 
of its presiding officer. 

SERI ATUf (Lat.). In a series ; sever- 
rally • as. the judges delivered their opin¬ 
ions seriatim. 

SERIOUS. Important, weighty, mo¬ 
mentous. and not trifling. 74 Ill. £31. A 
serious injury is defined Dy statute in Ohio 
to be any such injury as shall permanently 
or temporarily disable a person receiving 
it from earning a Livelihood by manual 
labor; OhioL. 1892, 136, and serious bodily 
injury is held to be one which gives rise 
to apprehension, or is attended with great 
danger. 21 Tex. App. 317. 

serious Disease or Complaint. In a 
life insurance (mlicy, the words “serious 
disease or complaint” moan that, any 
permanent or material impairment of health 
is serious, one attended by danger, giving 
rise to apprehension, a grave, important, 
weighty trouble. 149 Ky. 717, 149 S. W. 998. 

SERJEANTS-AT-LAW. A very an¬ 
cient and the most honorable order of ad¬ 
vocates at the common law. 

They were called, formerly, counters, or 
serjeant-countors, or counters of the bench 
(in the old law-Latin phrase, band norm- 
tores), and are mentioned by Matthew 
Paris in the life of John I., written in 
1335. They are limited to fifteen in num¬ 
ber, in addition to the judges of the courts 
of Westminster, who were always admitted 
before being advanced to the bench. 

The most distinctive feature in the Ser¬ 
jeant’s drees in olden times was the *' coif," 
a close-fitting head-covering of lawn or 
silk. He was invested with this on the day 
of his call by the chief justice of the king’s 
benob, and it was not doffed even in the 
presence of the sovereign. It is supposed 
that the coif was invented for the purpose 
of hiding the clerical tonsure. This con¬ 
cealment became desirable after the law of 
1217, which debarred churchmen from 
their lucrative practice in the courts. 

The most valuable privilege formerly en¬ 
joyed by the serjoants was the monopoly 
of the practice in the court of common 
pleas. A bill was introduced into parlia¬ 
ment for the purpose of destroying this 
monopoly, in 1755, which did not pass. In 
1833, a warrant under the sign manual was 
directed to the judges of the common pleas, 
commanding them to open that court to 
the bar at large. The order was received 
and complied with. In 1839, the matter 
was brought before the court and decided 
to be illegal; 10 Bingh. 571 ; 6 Bingh. n. c. 
187, 232. The statute 9 & 10 Viet. c. 54, 
has since extended the privilege to all bar¬ 
risters; 3 Sharaw. Bla. Com. 27, n. Upon 
the Judicature Act coming into operation, 
the institution and office of serjeant-at-law 
virtually came to an end ; Weeks, Att. at 
Law § 88. See Experiences of Serjeant 
Ballantine, Lond. 1832; Pulling, Order of 
Coif; Iras of Court ; Faryndon Inn. 

SERJEANTS’ INN. The Inn to 
which the serjeants-at-law belonged, nea r 
Chancery Lane, formerly called Faryndon 
Inn. 8ee In ns of Court ; 8 Steph. Com. 
11th ed. 292, n. It no longer exists. 

SEEJEANTx. In English. Law. A 
species of service which cannot be due or 
performed from a tenant to any lord but 
the king, and is either grand or petit. 

!* The exact idea of serjeanty as con¬ 
ceived in the thirteenth century," says e 
recent writer on this subject. “ £b not ont 


easily defined." Several different classes 
of men were grouped together under one 
heading, the bond between them being 
very alight, and the distinction between 
serjeanty and knight’s service on the one 
hand and socage on the other is hard to de¬ 
termine; 1 Poll. & Mnitl. 262. 

Grand serjeanty consisted in some ser¬ 
vice immediately respecting the person or 
dignity of the sovereign ; as. to carry the 
king’s standard or to be his constable or 
marshal, his butler or chamberlain, or to 
perform some military service ; Litt. § 153. 
The honorable parts of this tenure were 
retained and its oppressive incidents swept 
away by stat. 12 Car. II. c. 24. Termes de 
la Ley ; 2 Bla. Com. 73; while petit ser¬ 
jeanty required some inferior service, not 
strictly military or personal, to the king ; 
as, the annual render of a bow, a sword, a 
lance,or an arrow; Litt. § 159; and this 
service, Littleton continues, is but socage 
in effect, as it was no personal service but 
a certain rent. It has, however, been over¬ 
looked by this writer that, whilst it is 
clearly not a predial service or service of 
the plough, and in all respects liberum et 
commune socagium , it was, nevertheless, 
held of the king, and by way of eminence 
was dignified by the title of parvum servi- 
h'um regis, and in this light was respected 
by Magna Charta when it enacted tnat no 
wardship of lands or body should be 
claimed by the king in virtue of a tenure 
by petit serjeanty ; 2 Bla. Com. 82. 

8ERVAGE. Where a tenant, besides 
his rent, finds one or more workmen for 
hi9 lord's service. King John brought the 
Crown of England in servage to the see of 
Rome ; 2 Inst. 174 ; Whait. Diet. 

SERVANTS. In Louisiana. A term 
including slaves and, in general, all free 
persons who let,' hire, or engage their ser¬ 
vices to another in the state, to be em¬ 
ployed therein at any work, commerce, or 
occupation whatever, for the benefit of him 
who lias contracted with them, for a cer¬ 
tain sum or retribution, or upon certain 
conditions. La. Civ. Code, art. 155. 

Personal Relations. Domestics; those 
who receive wages, and who are lodged 
and fed in the house of another and em¬ 
ployed in his service. Such servants are 
not particularly recognized by law. 

One who serves, or does service, volun¬ 
tary or involuntary ; a person who is em¬ 
ployed by another for menial offices or for 
other labor, and is subject to his command; 
a person who labors or exerts himself for 
the benefit of another, his master or em¬ 
ployer ; a subordinate helper. Webst., ap¬ 
proved in 115 Mo. 1. They are called men¬ 
ial servants, or domestics, from living in¬ 
fra maenia , within the walls of the house. 
1 Bla. Com. 324; Wood, Inst. 68. 

The right of the master to their services 
In every respect is grounded on the con¬ 
tract between them. 

Laborers or persons hired by the day’t 
work or any longer time are not consid¬ 
ered servants ; 8 S. &R. 851. See 12 Ves. 
114; 16 id. 486 ; 2 Vern. 546 ; 8 Deac. & C. 
882 ; 2 Mart. La. n. s. 652; Domestic 
Operative ; Master and Servant. 

SERVANTS LIABILITY (]) The 

liability of a servant to his master for any 
damage or expense caused by his negligence 
or misconduct, whether such damage be 
directly to the property of the master, or 
whether it arises from the compensation or 
reparation which the master has Wen obliged 
to make to third persons to satisfy his lia¬ 
bility for the acts of the servant. 20 A. »fc 
E. Ency. L. (2nd ed.) 51. 

(2) His liability for an injury occurring to 
a fellow servant by reason of his neglect to 
use proper care and skill. Id. vol. 12, j>. 003. 

(3) His liability, in conjunction with his 
master, directly to a third person for injury 
resulting from actual misfeasance, or tort 
on his part. Id. vol. 20, p. 52. See Assump¬ 
tion of Risk ; Assumed Risk ; Masters' 
Liability. 

SERVE. In practice. To deliver wilh 


judicial effect; to deliver so as to charge a 
parly, in law, with such delivery ; to execute. 

8ERVI. Bondmen or servile tenants. 


SERVICE. In Controots. The be¬ 
ing employed to serve another. 

In cases of seduotlon, the gist of the 
action is net the injury which the seducer 
lias inflicted on the parent by destroying 
his peace of mind and the reputation of 
his child, but for the consequent inability 
to perform those services for which she 
was accountable to her master or her 
parent, who assumes this character for. 
the purpose. See Seduction ; 3 M. & W. 
539 ; 7 C. & P. 528. 

In Feudal Law. ThAtduty which the 
tenant owed to his lord by reason of his fee 
or estate. 

The services, in respect of their quality, 
were either free or base, and in respect of 
their quantity, and the time of exacting 
them, were either certain or uncertain, 2 
Bla. Com. 62. 


In Civil Law. A servitude. 


In Practice. The execution of a writ 
or process. Thus, to serve a writ of capias 
signifies to arrest a defendant under the 
process; Kirb. 48; 2 Aik. 338; 11 Mass. 
181; to serve a summons is to deliver a 
copy of it at the house of the party, or to 
deliver it to him personally, or to read it 
to him: notices and other papers are served 
by delivering the same at the house of the 
party, or to nim in person. 

But where personal service is impossible, 
through the non-residence or absence of a 
party, constructive service by publication 
is, in some cases, permitted, and is effected 
by publishing the paper to be served in a 
newspaper designated in the order of 
court and by mailing a copy of the paper 
to the last known address of the party. 

Substituted service is a constructive ser¬ 
vice made udod some recognized represent- 
alive, as where a Btatute requires a foreign 
insurance company doing business in the 
state of Massachusetts to appoint the in¬ 
surance commissioner of the state their 


attorney, ** upon whom all lawful processes 
in any proceeding against the company 
may tie served with like effect as if the 
company existed in that commonwealth 
16 Am. L. Rev. 421. Questions are con¬ 
stantly arising as to the validity of service 
on some particular agent of a foreign cor¬ 
poration within state statutes giving juris¬ 
diction in suits against such corporations. 
It was held in Louisiana that any service 
sufficient as against a domestic corporation 
might he, by law, sufficient against a 
foreign one, and consequently, that such 
service might be made upon the president 
of the latter while temporarily within the 
jurisdiction of the court in which the suit 
was commenced ; 47 La. Ann. 389; but the 
rule laid down by the federal courts is that 
such service is insufficient; 166 U. S. 518; 
53 Fed. Rep. 850. See Foreign Corpora¬ 
tion. But it was held by the circuit court 
that when the manager of a corporation 
goes into another state on business of the 
corporation, service of summons against 
the corporation in a suit relating to that 
business may be made on him there ; 85 
Fed. Rep. 757.. 

44 It is useful in all cases to consult the 
careful opinion in U. S. v. American Bell 
Tel. Co., 29 Fed. 17, and to re-state the 
three conditions which it is there said 
muBt concur or co-exist in order to give 
the federal courts jurisdiction in personam 
over a corporation created in another 
state: 

44 (1) It must appear as a matter of fact 
that the corporation is carrying on its 
business in the state where it is served 
with process; (2) that such business is 
transacted or managed by some agent or 
officer appointed by and representing the 
corporation ir arch state ; and (3) the ex¬ 
istence of some local law making such 
corporation, or foreign corporations gen¬ 
erally, amenable to suit there, as a condi¬ 
tion, express or implied, of doing business 
in the state." 88 Fed. Rep. 828. 

Service of a subpoena in New York on a 
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foreign steamship company may be made 
on its financial agent who is the head of a 
firm which is the general agent of the 
company ; 150 U. S. 653. 

A salaried agent, empowered to solicit 
advertisements for a non-resident news- 
pa i>er corporation, and to make contracts 
therefor, and receive payment, and who 
carries on business at an office having the 
name of the newspa]H?r on its windows, is 
a “ managing agent,” on whom valid ser¬ 
vice of process against the corporation 
mav be made under the New York Code; 

82 Fed. Rep. 694. 

In an action against a foreign corpora¬ 
tion service on an officer who is also the 
attorney in fact of the plaintiff to institute 
and prosecute the action is invalid and 
confers no jurisdiction ; 46 S. C. 1. 

Service by publication is in general held 
valid only in proceedings in rent, where 
the subject-matter is within the jurisdic¬ 
tion of the court, as in suits in partition, 
attachment, for the foreclosure of mort¬ 
gages, and the enforcement of mechanics’ 
liens. In many of the states statutes have 
been passed to meet this class of cases. In 
purely personal actions, service by publi¬ 
cation is invalid, upon the well-settled 
principle that the person or thing proceeded 
against must be within the jurisdiction of 
the court entertaining the cause of action. 
27 Am. L. Reg. 92 ; 95 U. S. 704; 103 id. 
439 ; Story, Confl. L. § 539. See 144 U. S. 
41. 

No court cnn exercise, at common law', 
jurisdiction over a party unless he is served 
with the process within the territorial 
jurisdiction of the court, or voluntarily 
appears ; 149 U. S. 194. 

Where suit was brought in Massachu¬ 
setts against a non-resident, and he, in 
Pennsylvania, accepted service of process, 
it was held that this did not give the court 
jurisdiction ; 72 Pa. 110. 

A notice served in another state upon a 
person alleged to be a stockholder in a 
Missouri corporation must be personally 
made upon him within the territorial juris¬ 
diction of the court which issued it; 144 
U. S. 41. The process does not run out¬ 
side of the suite ; 25 U. S. App. 70. 

Substituted service will be allowed upon 
a defendant who was within the jurisdic¬ 
tion when the writ issued, but had left the 
country (though not to evade service), be¬ 
fore service could be made; 77 L. T. R. 
335. 

Where a suit is brought to enforce a lien 
on real estate in the district to remove a 
cloud on the title, the plaintiffs are en¬ 
titled to get substituted service on a non¬ 
resident party in order to bring him within 
the jurisdiction of the court; 31 U. S. 
App. 480. 

The fact that duly qualified officers of a 
township live outside the township, but 
within the county, does not necessarily 
render invalid the service of a notice upon 
them as officers of the township; 4U. S. 
App. 616. 

Some states, how ever, have gone bo far 
as to allow suits in chancery to be main¬ 
tained against non-residents upon construc¬ 
tive service of process by publication ; 15 
Am. L. Reg. 2. Proceedings in divorce 
are sometimes recognized as forming an 
exception to the rule; 1 Bish. Mhit. Div. 
& S ;p. $5 837 ; Bish. Mar. & D. § 159. 

A suit in equity in the federal court is 
commenced by suing out process and a 
bonajule attempt to serve it; 85 Fed. Rep. 
827. 

Priority of jurisdiction between two 
courts of concurrent jurisdiction is deter¬ 
mined bv the date of the service of pro¬ 
cess; 80 N. Y. 271 ; 84 Fed. Rep. 633; as 
to criminal cases, see 16 Wall. 306. As to 
the effect of service in relation to the com¬ 
mencement of actions see Limitation. 

See Divorce ; Foreign Judgment ; Non- 
Resident 

When the service of a writ is prevented 
by the act of the party on whom it is to be 
served, it will, in general, be sufficient if 
the officer do everything ill his pow*er to 
serve it; 1 Mann. & G. 238. 

If the service of a summons is not illegal. 


but slightly irregular, and the irregularity 
does not appear on the face of the return, 
it will not be set aside on motion, but the 
objection must be raised by plea; 15 U. S. 
App. 400. 

As to what constitutes the being in the 
service of the United States within the 
meaning of an act relating to longevity 
pay, see that title, 

See Puuuc Service: Involuntary Serv¬ 
itude ; Maritime Service ; Peon a ok; Per¬ 
sonal Service; Exchange or Services. 

SERVICE OF AN HEIR. An old 
form of Scotch law, fixing the right and 
diameter of an heir to the estate of his 
ancestor. Bell, Diet. Abolished in 1874. 

SERVICES, BUSINESS. See Busi¬ 
ness Services. 

SERVICES FONCIERS. In French 
Law. Easements. 

SERVIENT. In Civil Law. A 

term applied to an estate or tenement by 
or in respect of which a servitude is due to 
another estate or tenement. 

SERVIENT TENEMENT. See 

Tenements. Dominant and Servient. 

SERVIENTIBUS. Certain writs 
touching servants and their masters violat¬ 
ing the statutes made against their abuses. 
Reg. Orig. 189. 

SERVILE. The service of a writ has 
beeu held to be servile labor. 6 Conn. 49. 

SERVITIIS ACQUIETANDIS. A 

judicial writ for a man distrained for ser¬ 
vices to one, when he owes and performs 
them to another, for the acquittal of such 
services. Reg. Jud. 27. 

SERVITIUM FEODALE ET 
PRiEDIALE. A personal service, but 
due only by reason of lands which w ere 
held in fee. Bract. 1. 2, c. 16. 

SERVITIUM FORINSECUM. A 

service which did not belong to the chief 
lord, but t,o the king. Mon. Angl. ii. 48. 
Si-c INTRINSECUM SurVITIL'M. 

SERVITIUM INTRINSECUM. See 

INTRINSECUM SERVITIUM. 

SERVITIUM LIBERUM. See 

Freehold. 

SERVITIUM REGALE. Royal ser¬ 
vice. or the prerogatives that within a 
royal manor, belonged to the lord of it, 
viz. : power of judicature in matters of 
property ; of life and death in felonies and 
murders ; right to waifs and estrays ; re¬ 
mitting of money; assize of bread and 
beer, and weights and measures. Whart. 
Diet. 

SERVITORS OF BILLS. Such ser¬ 
vants or messengers of the marshal belong¬ 
ing to the king’s bench as were heretofore 
sent abroad w ith bills or writs to summon 
men to that court, being now called “tip- 
staves.” Blount; 2 Hen. IV. c. 23. 

SERVITUDE. In Civil Law. The 

subjection of one person to another person, 
or of a person to a thing, or of a thing to 
a person, or of a thing to a thing. 

A l ight which subjects a land or tene¬ 
ment to some service for the use of another 
land or tenement which belongs to another 
master. Domat, Civ. Law, Cushing s ed. § 
1018. . . 

A mixed servitude is the subjection of 
persons to things, or things to ]>cr 5 ons.. 

A natural servitude is one which arises 
in consequence of the natural condition or 
situation of the soil. 

A personal servitude is the subjection of 
one person to another : if it consists in the 
right of property which a person exercises 
over another, it is slavery. When the sub¬ 
jection of one person to another is not 
slavery, it consists simply in the right of 
requiring of another what he is bound to 
do or not to do: this right arises from all 
kinds of contracts or si-con tracts. Lois 
des Bdt. p. 1, c. 1, art. 1. 


A real or predial servitude is a charge 
laid on an estate for the use and utility of 
another estate belonging to another pro¬ 
prietor. La. Code, art. 043. When used 
without any adjunct, the word servitude 
means a real or predial servitude. Lois 
des B&t, p. 1, c. 1 ; Mitch. R. E. & Conv. 
49. Real servitudes are divided into rural 
and urban. 

Rural servitudes are those which are due 
by an estate to another estate, such as the 
right of passage over the serving estate, or 
that which owes the servitude, or to draw 
water from it, or to water cattle there, or 
to take coal, lime, and wood from it, and 
the like. 

Urban servitudes are those which are es¬ 
tablished over a building for the conven¬ 
ience of another, such as the right of rest¬ 
ing the joists in the wall of the serving 
building, of opening windows which over¬ 
look the serving estate, and the like. 
Dalloz, Diet. Servitudes. 

This term is used as a translation of the Latin 
term servitus In the French and Scotch Law, Dal¬ 
loz, Diet.; Paterson, Comp., and by many common- 
law writers, 3 Kent +34 ; Washb. Easein., and in the 
Civil Code of Louisiana. Service Is used by Wood, 
Taylor, Harris, Cowper, and Cushing' in his trans¬ 
lation of Dotnat. Much of the common-law doctrine 
of easements is closely analogous to. And probably 
in part derived from, the civil-law doctrine of servi 
tuues. 

In common law the use of the word ser¬ 
vitude is as a correlative of easement; 
where one person lias an easement which 
creates a buiden upon the property of an¬ 
other, the latter is said to be burdened 
with a servitude. See also Highways; 
Ways; Railroads; Pipe Lines; Sf.weu; 
Elevated Railways; Poles; Wires; 
Jones; Easements; Involuntary Servi¬ 
tude ; Peonage ; Territorial Pkopkkty. 

SERVITUS (Lat.). In Roman Law. 

Servitude ; slavery ; a state of bondage ; a 
disposition of the law of nations by which, 
against common right, one man lias been 
subjected to the dominion of another. 
Inst. 1. 2. 3; Bracton 4 b \ Co. Litt. 110. 

A service or servitude ; a burden imposed 
by law, or the agreement of parties, upon 
one estate for the advantage of another, 
or for the benefit of another person than 
the owner. 

Servitus actus , a right of way on horse¬ 
back or in a carriage. Inst. 2. 3. pr. 

Servitus alt ins non tollcndi , a servitude 
preventing the owner of a house from 
building higher than his neighbor. Inst. 
2. 3. 4 ; Paterson, Comp. 

Servitus aquee ducenda a right of lead¬ 
ing water to one's own land over that of 
another. Inst. 2. 3. pr. 

Servitus aquee educcndee, a right of con¬ 
ducting water from one s own laud unto a 
neighbor’s. Dig. 8. 3. 29. 

Servitus aquae hauriendcc, a right of 
drawing water from another s spring or 
well. Inst. 2. 3. 2. 

Servitus doacce mittendee, aright of hav¬ 
ing a sewer through a neighbor s estate. 

Dig. 8. 1. 7. , 

Servitus fumi immitendi , a right of con¬ 
ducting smoko or vapor through a neigh¬ 
bor’s chimney or over Ins ground. Dig. 
8 5 8 

Servitus itineris. a right of way on horse¬ 
back or in a carriage. This includes a ser¬ 
vitus actus. Inst. 2. 3. 

Servitus luminum, a right to have an open 
place for receiving light into a chamber or 
other mom. Domat. 1. 1.4; I>ig ; 8. 2. 4. 

Servitus oneris ferendi. a servitude o c. 
supporting a neighbor's building. 

Servitus pa seen di. a right ot pasturing 
one’scattle on another’s lands. Inst. 2.3. 2. 

Servitus peeorisad aquam adpnlmm. a 
right of driving one’s cattle on a neigh¬ 
bor's land to water. , . . 

Scivituspreedii rustic i, a rural servitude. 

Servitus preedit urban i , an urban servi¬ 
tude. , 

Servituspreedioruin, a servitnueon one 
estate for the benefit of another. See 

Servitus projiciendi, a right of building 
a projection into the open space belonging 
to a neighbor. Dig. 8. 2. 2. 

Servitus prospectus, a right of prospect. 
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Dig. S. 2. 15. This may bo either to give 
one a free prospect over his neighbor's land, 
or to prevent a neighbor from having a 
prosjxvt over one's own land. IVmmt, 1. 
t. 0. 

^crririts af»7/i<*f«fi», a right of having the 
water drip from the eaves of one's house 
upon a neighbor's house or ground. 

St'nitus fijjhi immittcndi. n right of in¬ 
serting Ivams in a neighWn's wall. Inst. 
2. 3. 1.4; Pig. 8. 3. 3. 

Si nit us via', a right of way on foot or 
horseback, or with ft loaded beast or wagon, 
over a neighbor's estate. Inst. 2. 3. 

Set 1 , generally. Inst. 2. 3; Pig. 8. 2; 
Diet, de Jur .; Domat. Civ. Iaw ; Hell, 
Piet. ; Washb. Easem. ; Gale, Easem. ; 
Jones. Easem. 

SERVUS (IaW). A slave. 

The institution of slavery is tme»'d to the remot¬ 
est antiquity. It U referred to in the poems of 
Ihxner ; ami all the Greek philosophers mention it 
without the slightest censure. Aristotle Justified 
it on the ground of a diversity of race. The Roman 
jurists rest the institution of slavery on the law of 
nations : in a fragment of Florentinus copied in the 
Institutes of Justinian, servitude is defined, Servi • 
tr«5 (xufem rat cvnstitutio juris gmtium, Runouts 
(U»ui n io olirno con fra TUi/imim aubjicitur. D. 1. 3. 

4 1 ; Inst. I. 3. 2. The Romans considered that 
they had the riebt of killing their prisoners of war, 
manu onpti ; and that by preserving their lives, 
ttruufi. they did not abAodon but only postponed 
the exercise of that right. Such was, according to 
their ideas, the origin of the right of the master 
over his slave. Hence the etymology of the words 
*rrvi, from servafi, and muiu'ipui, from nianu 
capfi, by which slaves were desiguated. It Is, how¬ 
ever, more simple and correct to derive the word 
ijrrtu from sertUre. Inst, 1. 3. 3. Children born of 
a woman who was a slave followed the condition of 
their mother ; iem noacunlur out jiunt. 

A free person might be reduced to slav¬ 
ery in various ways: by captivity, ex cap' 
tiiitate, The Roman who was taken pris¬ 
oner by the enemy lost all his rights as a 
citizen and a freedinan : thus, when 
Uegulus was brought to Rome by the Car¬ 
thaginian ambassadors he refuse*I to take 
his seat amang the senators, saying that 
he was nothing but a slave. But if he had 
made his escape and returned to Rome, all 
his rights would have been restored to him 
by the jus postliminii; and the whole 
period of his captivity would have been 
effaced, and he would have been considered 
as if he had never lost his freedom. Ac¬ 
cording to the law of the Twelve Tables, 
the insolvent debtor became the slave of 
his creditor, by a judgment rendered in a 
proceeding called manus injcctio ,—one of 
the four leges actiones. The thief taken in 
the act of stealing, or while he was carry¬ 
ing the thing stolen to the place where he 
intended to conceal it, was deprived of his 
freedom, and became a slave. So was a 
person, who, for the purpose of defrauding 
the state, omitted to have his name in¬ 
scribed on the table of the census. The 
illicit intercourse of a free woman with a 
slave without the permission of his master, 
the sentence to a capital punishment and 
the sentence to work perpetually in the 
mines,—in metallum daft,—made the cul¬ 
prit the slave as his punishment (serin 
police). The ingratitude of the emanci¬ 
pated slave towards his patron or former 
master and the fraud of a freeman who had 
suffered himself to be sold by an accom¬ 
plice (after having attained the age of 
twenty years) in order to divide the price 
of the sale, were so punished. 

Liberty being inalienable, no one could 
sell himself; but in order to perpetrate a 
fraud on the purchaser, a freeman was of- 
ferered for sale as a slave and bought by an 
innocent purchaser: after the price had 
been paid and divided between the con¬ 
federates, the pretended slave claimed and, 
of course, obtained his freedom. To rem¬ 
edy this evil and punish this fraud, asena- 
tus consult nm issued under Claudius pro¬ 
vide I that the person who had thus suf¬ 
fered himself to be sold should loose his 
liberty and remain a slave. In the social 
and political organization slaves were not 
taken into consideration; they had no 
st this. Quod attinet ad jus civile, servi 
pro nutlis habentur. Servitutem mortalitati 
fere comparamus. With regard to the 
master there was no distinction in the con¬ 
dition of slaves : they were all equally sub¬ 


ject to the domini potestas. Hut the mus¬ 
ter some times established n distinction 
tat ween the serin vicaiii and the serin 
ondmnrit: the former exercised a certain 
authority over the hitter. But there was 
a marked difference betwoen those slaves 
of whom wo have been tqieuking mid the 
coloni ccnsHi, udsaipti and tnbntarii, wdio 
resembled the serfs of the middle ages. 1 
Ortolan 27 ; 1 Etienne 08 ct seq,; Lagrange 
03. See Slavic. 

SESSION. The time during which a 
legislative body, a court, or other assem¬ 
bly, sits for the transaction of business : 
as, a session of congress, which com¬ 
mences on the day appointed by the con¬ 
stitution, and ends when congress finally 
adjourns before the commencement of 
next session ; the session of a court which 
commences at the day appointed by law, 
and ends when the court tinully rises. Ap¬ 
proved 04 Ill. 86. 

A term. 

SESSION COURT. See Court of 
Session. 

SESSION LAWS. A term used to 
designate the printed statutes ns passed at 
the successive legislative sessions of the 
various states. In Pennsylvania they are 
usually called pamphlet laws. See Pam¬ 
phlet. 

SESSIONAL ORDERS. Certain or¬ 
ders agreed to by both houses of parlia¬ 
ment at the commencement of each ses¬ 
sion, and in force only during that ses¬ 
sion. May, P. L. 

SESSIONS OF THE PEACE. In 
English Law. Sittings of justices of the 
pence for the execution of the powers 
which are confided to them as such. 

Petty sessions (or petit sessions) are sit¬ 
tings held by one or more justices for the 
trial of minor offences, admitting to bail 
prisoners accused of felony, ami the like 
purposes. 

When sitting for purposes-of prelimi¬ 
nary inquiry, the public onnnot claim ad¬ 
mittance ; but it is otherwise when sitting 
for purposes of adjudication. 

Special sessions are sittings of two or 
more justices on a particular occasion for 
the exercise of some given branch of their 
authority, upon reasonable notice given 
to the other magistrates of the hundred 
or other division of the county, city, etc., 
for which they are convened. See stat. 7 
& 8 Viet. c. 33. 

The counties are distributed into 
divisions, and authority given by various 
statutes to the justices noting for the 
several divisions to transact different de¬ 
scriptions of business, such as licensing ale¬ 
houses, or appointing overseers of the 
poor, surveyors of the highways, etc., at 
special sessions. 3 Steph. Com., lltli 
ed. 37. 

General sessions of the 2 ieacc are courts 
of record, holden before the justices, 
whereof one is of the quorum , for execu¬ 
tion of the general authority given to the 
justices by the commission of the peace 
and certain acts of parliament. 

See Court of General Quarter Ses¬ 
sions of the Peace. 

SET ASIDE. To annul ; to make 
void: as, to set aside an awnnl. 

When proceedings are irregular, they 
may be set aside on motion of the party 
whom they injuriously affect. See Asu>k. 

8ET OF EXCHANGE. The differ¬ 
ent parts of a bill of exchange, taken to- 
etlier. Each part is a perfect instrument 
y itself; but the parts are numbered 
successively, and upon payment of any 
one the others become useless. See Chitty, 
Bills 175 ; Pars. Notes & B. 

SET-OFF. In Practice. A demand 
which a defendant makes against the 

f ilaintiff in the suit for the purpose of 
iqu(dating the whole or a part of his 
claim. See 7 Fia. 320. 

A set-off was unknown to the common 
law, according to which mutual debts 


wore distinct, and inextinguishable except 
by actual payment or release; Waterm. 
Set-Off; l ltawle 203; Bahingt. Set-Off 1. 

The statute 2 Geo. II. c. 22, which has 
been generally adopted in the United 
States,with some modifications, in cases of 
mutual debts, however, allowed the de¬ 
fendant to set his debt against the other, 
either by pleading it in bar, or giving it in 
evidence, when proper notice had been 
given of such intention, under the general 
issue. The statute, being made For the 
benefit of the defendant, is not compul¬ 
sory ; 8 Watts 30; the defendant may waive 
his right, and bring a cross-action against 
the plaintiff; 2 Camp. 594 ; 9 Watts 179. 

It seems, however, that in some cases of 
intestate estates and of insolvent estates, 
perhaps owing to the peculiar wording of 
the law, the statute has been held to oper- 
ato on the rights of the parties before ac¬ 
tion brought or an act done by either of 
them: 2 Rawle 293; 3 Binn. 135; Bac. 
Abr. Bankrupt (K). See 7 Gray 191, 425. 

Set-off takes place only in actions on 
contracts for the payment of money : as, 
assumpsit, debt, and covenant; and where 
the claim set off grows out of a transaction 
independent of the contract sued on ; 31 
Conn. 398 ; the claims to be set off against 
each other must both be due. In a suit by 
a railroad company, the company’s cou¬ 
pons which had matured during the suit 
are admissible under a set-off, but not those 
that had matured after the appointment 
of a receiver of the plaintiff company ; 25 
U. S. App. 306. An unliquidated claim 
cannot be set off against one which is for 
a stipulated amount. Damages for mali¬ 
cious prosecution cannot be set off in an 
action for rent; 24 U. S. App. 21. A set¬ 
off is not allowed in actions arising ex rte- 
licto; as, upon the case, trespass, replevin, 
or detinue ; Bull. N. P. 181 ; 4 E. D. Sm. 
162. And an independent tort cannot be 
made a defence against another tort, either 
by way of set-off or counter-claim; 117 
Inil. 550; 39 Kan. 183; nor is a set-off 
available us a defence to an action of tort; 
14 So. Rep. (Ala.) 790. Nor can there be 
a set-off to a set-off ; 86 Ala. 523. The 
right of set-off, except in equity, is a matter 
of local legislation, and the federal court 
will follow the rules established by the 
tribunals of the state in which it is sitting; 
73 Fed. llep. 980. 

In Pennsylvania, if it appear that the 
plaintiff is overpaid, then defendant has a 
certificate of the amount due to him, which 
has the effect of a verdict against the plain¬ 
tiff : Purd. Dig. 487 ; 10 Pa. 436. But the 
plnintiff may suffer a nonsuit, notwith¬ 
standing a plea of set-off; 7 Watts 496. 

The matters which may be set off may 
be mutual liquidated debts or damages; 
but unliquidated damages cannot be set 
off; 3 Bosw. 560 ; 34 Pa. 239 ; 34 Ala. N. s. 
659 ; 20 Tex. 31 ; 2 Head 4G7 ; 3 la. 163; 
1 Blaclcf. 394 ; 0 Halst. 397 ; 5 Wash. C. C. 
232. Damages for malicious prosecution 
cannot l>e set off iti an action for rent; 24 
U. S. App. 21. There must be a mutuality 
in claims to authorize a set-off; 62 Mich. 
517. The statutes refer only to mutual un¬ 
connected debts; for at common law, 
when the nature of the employment, trans¬ 
action, or dealings necessarily constitute 
an account consisting of receipts and pay¬ 
ments, debts and credits, the balance only 
is considered to be the debt, and therefore 
in an action it is not necessary in such cases 
either to plead or give notice of set-off; 4 
Burr. 222 l. By joining his wife in a suit 
for her legacy, a husunnd exercises his 
election to treat it as joint property ; and 
in such case her debt, dum sola, may be 
set off, but not his own debt; if lie sues 
alone, his debt nmy beset off, but not hers 
dum sola ; 4 Del. Ch. 117. 

A purchaser of goods from the agent of 
a known principal cannot set off a sum ow¬ 
ing to him from the agent; 83 Fed. Rep. 08. 

A claim, an action to recover which 
would be barred by statute, is also barred 
as a set-off; 61 Vt. 05 ; but a plea of set¬ 
off cannot be defeated by the statute of 
limitations, where the claim offered to be 
set off was a legal subsisting claim at the 
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time .the right of action accrued to tne 
plaintiff on the claim in the suit; 83 
Ala. 420. 

Set-off against the government will only 
be allowed aft^r the claim lias been re¬ 
jected by the accounting department, or 
where a statute permits it; 9 Crn. 213. 
There can be no recovery on an independ¬ 
ent claim against a state ; 4 Dali. 303. 

A depositor in an insolvent bank, who 
had indorsed a note that was subsequently 
discounted by said bank, can, in a suit by 
the bank to recover the amount of the note, 
set off his deposit against this amount, 
when the note matured after the insol¬ 
vency of the bank ; 49 Fed. Rep. 337. See 
146 U. S. 499. A debt from an insolvent 
not due at the time of his making an as¬ 
signment for the benefit of creditors, may 
be set off by the creditor against a debt 
due from him to the insolvent at the time 
of the assignment; 42 Hun 73 ; 65 id. 619. 
Where mutual obligations have grown out 
of the same transaction insolvency on the 
one hand justifies the set-off of the debt due 
upon the other; 146 U. 8. 499. A stock¬ 
holder indebted to an insolvent corpora¬ 
tion for unpaid shares cannot set off against 
this trust fund for creditors a debt due him 
by the corporation ; 139 U. S. 417. 

Judgments in the same rights may be set 
off against each other, at the discretion of 
the court; 3 Bibb 233 ; 3 Watts 78; 3 
Halst. 172; 18 Tex. 541 ; 30 Ala. N. s. 470 ; 
4 Ohio 90 ; 7 Mass. 140, 144 ; 8 Cow. 126; 
112 N. Y. 655. Equitable set-off cannot be 
pleaded by way of answer, but the relief 
sought must be invoked by bill or cross¬ 
bill ; 30 S. W. Rep. (Tenn.) 960. See Mon¬ 
tague, Babington, Set-Off ; 10 L. R. A. 378 ; 
Defalcation ; Lien ; Recoupment. 

Set-Off and Discount-Distinguished. 
A “set-off” and a “discount” are separate 
and distinct matters. The first is an inde¬ 
pendent debt or demand, wliich the debtor 
nas against the creditor, and which he can 
use to counter-balance the demand of the 
latter against him, either in whole or in part. 
The second is a right which the debtor has 
to an abatement of the demand against him, 
in consequence of a partial failure of the 
consideration or on account of some equity 
arising out of the transaction on wliich the 
demand is founded. 1 Met. (Ky.) 598. 

SET ON FOOT. Arrange; place in 
order; set forward ; put in tbe place of 
being ready. 53 Fed. Rep. 538. See Neu- 

TBALITT. 


SETI. As used in mining laws, lease. 
Brown 

SETTLE. To adjust or ascertain ; to 

^fwo contracting parties are said to 
settle an account when they ascertain 
what is justly due by one to the other; 
when one pays the balance or debt due by 
him, he is said to settle such debt or bal¬ 
ance. 11 Ala. N. s. 419. 

SETTLED CASE ON APPEAL. 
That power of the record cf appeal which 
consists of a statement prepared by the 
appellant’s counsel setting forth so much 
of the testamentary proceedings had in 
the court below as may be material to the 
questions intended to be required of the 
appellate court, subject to amendments of 
tne opposing counsel and to a statement 
of the trial judge. In other states the 
word appeal book or paper book is applied. 
15 Alb. L. J. 242. 

SETTLEMENT. A residence under 
such circumstances as to entitle a person 
to support or assistance in case of becom¬ 
ing; a pauper. 

It is obtained in various ways, to wit: 
by birth; by the legal settlement of the 
father, in the case of minor children ; by 
marriage; by continued residence; by the 
payment of requisite taxes: by the lawful 
exercise of a public office; by hiring and 
service for a specified t ime ; by servina an 
apprenticeship; and perhaps some others, 
which depend upon the local statutes of 
the different states. See 1 Bla. Com. 863 ; 
1 Dougl. 9; 6 3. & R. 103, 565; 10 id. 179. 


In Contracts. An agreement by which 
two or more persons who have dealings to¬ 
gether so far arrange their accounts as to 
ascertain the balance due from one to the 
other; payment in full. 

The conveyance of an estate for the 
benefit of some person or persons. See 
Ante-Nuptial Contract ; Wipe’s Equity. 

Settlement and Entry. 

The words “settlement and entry” apply 
only to the act of settling upon the soil and 
making entry at a land office, as, for exam¬ 
ple, under the homestead laws ; mining lands 
are acquired, not by settlement and entry, 
but by location and development. 200 
U. S. 553. 

See Direct Settlement; Final Settle 
ment ; Ring Settlement. 

SETTLEMENT, DEED OF. A deed 
made for the purpose of settling property, 
i.e. arranging the mode and extent of 
the enjoyment thereof. The party who 
settles property is called the settler; 
Brown. See Settlement. In England, 
the term was used prior to 1862, indicating 
in relation to a corporation the same 
tilings as articles or memorandum of asso¬ 
ciation. Cook, St. & Stockh. § 15. 

Also, the instrument whereby formerly, in 
England, a joint stock company was formed ; 
thia is now achieved by articles of association 
(?. v.). R. & L. Diet. 

SETTLEMENT ESTATE DUTY. 

See Death Duties. 

SETTLES. A person who, for the 

C poee of acquiring a pre-emption right, 
gone upon the land in question, and is 
actually resident there. See 27 Minn. 222. 
See Lands, Public ; Settlement, Deed 
of; Actual Settler. 

SETTLING A BILL OF EXCEP¬ 
TIONS, or a CASE. When an appel¬ 
lant has prepared and served on respondent 
a bill of exceptions, or a case, such as he 
proposes should be submitted to the appellate 
court, if the respondent considers it in any 
respect incorrect, he prepares and serves 
amendments. If the appeQant will not con¬ 
sent to these, the questions on which they 
differ are carried before the judge who tried 
the cause, and he decides them accord iug 
to his minutes and recollection of what took 
place. This decision, which forms a final 
adjustment of the bill or case, is called set¬ 
tling it, or the settlement of it. Abbott. 

SETTLING DAY. The day on which 
transactions for the 41 account’’are made 
up on the Stock Exchange. Wbart. Diet. 
The settling days for English and foreign 
stocks and shares occur twice a month, 
the middle and the end. Those for con¬ 
sols are once in every month, generally 
near the commencement of the month; 
Moz. & W. A conspiracy to obtain a set¬ 
tling day by fraudulent means in order to 
defraud buyers of Bhares, or a conspiracy 
by fraudulent means to raise or lower the 

E rice of shares with intent to defraud 
uyers or sellers, is an indictable offence ; 
1 Q. B. D. 730 ; 3 M. S. 67 ; 2 Lind. Part. 
*711, 816. 

SETTLING A DEOBEK. Sec Set¬ 
tling a Bill of Exceptions. 

SETTLING ISSUES. In English 
Practice. Deciding the forms of the is¬ 
sues to be determined in a trial, according 
to the provisions of the Judicature Act of 
1875. Sched. I. ord. 26 ; 3 Steph. Com. ,11th 
ed. 549. 

BE VEIL In Practice. To separate; 
to insist upon a plea distinct from that of 
other co-defendants. 

SEVERAL. Separate; distinct. Ex¬ 
clusive, individual, appropriated. In this 
sense it is opposed to common ; and it has 
been held that the word could not be con¬ 
strued as equivalent to respective; 67 N. 
Y. 848; though it has been construed to 
mean all; 43 N. J. Eq. 501. 

More than two, but not veiy many. 58 
Ala. 158 ; several hundred dollars includes 
seven hundred dollars. Id, See Joint 


and Several; Entire. 

SEVERAL CONTRACTS. St-e En¬ 
tire and Several Contracts. 

SEVERAL FISHERY. See Fishery. 

SEVERAL ISSUES. Thia occurs 
where there is more than one issue in¬ 
volved in a case. 8 Steph. Com. 560. 

SEVERAL OBLIGATION. See 

Obligation. 

BEvERAT* TAIL. An entail sever¬ 
ally to two; as, if land is given to two 
men and their wives, and to the heirs of 
their bodies begotten ; here the donees 
have a joint estate for their two lives, and 
yet they have a several inheritance, be¬ 
cause the issue of the one shall have his 
moiety, and the issue of the other the 
other moiety. Cowel. 

SEVERAL TENANCY. A tenancy 
which is separate, and not held jointly 
with another person. 

SEVERALLY. Distinctly, separately, 
apart from others. 124 Ill. 471. When 
applied to a number of persons the expres¬ 
sion severally liable usually implies that 
each one is liable alone. 21 N. Y. 301. 

SEVERALTY, ESTATE IN. An 

estate which is held by the tenant in his 
own right only, without any other being 
joined or connected with him in point of 
interest during the continuance of his 
estate. 2 Bla. Com. 179. 

SEVERANCE. The separation of a 
part of a thing from another: for ex¬ 
ample, the separation of machinery from 
a mill is a severance, and in that case the 
machinery, which while annexed to the 
mill was real estate, becomes by the 
severance personalty, unless such sever¬ 
ance be merely temporary, Mitch. R. E. 
& Conv. 20; 8 Wend!. 587. 

In Pleading. When an action is 
brought in the name of several plaintiffs, 
in which the plaintiffs must of necessity 
join, and one or more of the persons so 
named do not appear, or make default 
after appearance, the other may have 
judgment of severance, or, as it is tech¬ 
nically called, judgment ad sequendum 
solum . 

But in personal actions, with the excep¬ 
tion of those by executors, and of detinue 
for charters there can be no summons and 
severance; Co. Litt. 139. 

After severance, the party severed can 
never be mentioned in the suit nor derive 
any advantage from it. 

When there are several defendants, each 
of them may use such plea as he may 
think proper tor his own defence ; and they 
may join in the same plea, or sever, at their 
discretion ; Co. Litt. 303 a ; except, per¬ 
haps. in the case of dilatory pleas; Hob. 
245, 250. But when the defendants have 
once united in the plea they cannot after¬ 
wards sever at the rejoinder, or other 
later stage of the pleading. See, gen¬ 
erally, Brooke, Abr. Summ . and Sev. ; 3 
Rolle 488. 

Of Estates. The destruction of any one 
of the unities of a joint tenancy. It ia so 
called because the estate is no longer a 
joint tenancy, but is severed. 

A severance may be effected in various 
ways, namely: by partition, which is 
either voluntary or compulsory; by aliena¬ 
tion ot one of the joint tenants, which turns 
the estate into a tenancy in common ; by 
the purchase or descent of all the shares 
of the joint tenants, so that the whole 
estate becomes vested in one only. Comyna, 
Dig. Estates by Grant (K. 5); 1 Binn. 175. 

SEVERE. Within the meaning of a 
life insurance policy, severe illness means 
such an Illness aa has. or ordinarily does 
have, a permanent, detrimental effect upon 
the physical system. 20 Fed. Rep. 569; 
64 N. Y. 286. 

SEWAGE PURPOSES. Where the 
effluent water from a sewage farm flows 
into a pool, the cleansing, levelling, and 
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concreting the bottom of tliat pool to pre¬ 
vent the accumulation of sewage is » 
work for “ sewage purposes." 56 L. J. Ch. 

159 ; S3 Ch. D. 421 ; Stroud. 


BEWSE. A subterranean passage for 
drainage, usually constructed and main¬ 
tained Dy a municipal corporation. 

A drain or passage to carry oil water and 
filth underground. Webet. Diet. 

A conduit or canal constructed, especi¬ 
ally in a town or city, to carry off super¬ 
fluous water, soil, and other matters ; a 
public drain. Cent. Diet. 

A freed)-water trench or little river, en- 
oompassed with banks on both aides, to 
carry the water 11110 the sea and thereby 
preserve the lands against inundation, etc. 
See Callis, Sew. 80, 99 ; Cowel. Properly, 
a trench artificially made for the purpose 
of carrving water into the sea, river, or 
some other place of reception. Crabb, R. 
P. a 113 ; 110 Mass. 488. A ditch or trench 
through marshy places to carry off water. 
Spelinan, Gloss. See Washb. Easem. 

The general corporation act in Pennsyl¬ 
vania provides for the construction of 
sewerage systems by private corporations 
by consent of the local authorities. 

The authority to construct public sewers 
is not incident to corporate powers, if 
ample provision is made by general 
statutes; 39 Me. 352; but permission may 
be granted to a private person to lay an 
under-drain in the street from his premises, 
without the consent of abutting lot-own¬ 
ers ; 150 Pa. 451. 

Where general laws place the duty of 
constructing sewers on municipal officers, 
the municipality cannot be held liable for 
negligence ; 83 Me. 352 ; or for injuries to 
one who falls into a sewer which they 
negligently leave unguarded. 

Damages for the negligent construction 
of a sewer must be confined to actual, not 
prospective, damages at time of suit; 88 
Tenn. 415. 

A municipal corporation owes to the 
public a duty in the construction of its 
sewers not to injure the gas mains or 
other under-ground conveniences and is 
responsible to anyone injured in con¬ 
sequence of a breach of that duty, al¬ 
though the performance of it had been 
delegated to an independent contractor; 
[1396] 1 Q. B. $15, where it was held that 
when a gas main was broken by the neg¬ 
ligence of the contractors, and an explosion 
took place in a private house because of 
the escape of the gas from the broken 
main, the municipality was liable, the 
damages not being too remote. 

Generally a city will be enjoined from 
using or building a sewer so as to create a 
nuisance ; 142 III. 197; 127 N. Y. 261 ; and 
a license for discharge of sewage from a 
particular district will not authorize the 
discharge from a larger one ; 127 id. 591; 
but an injunction was refused to restrain 
the discharge of sewage from one district 
into another, where the first district b ed 


private connections with the sewer, the 
remedy being a suit against the inhabi¬ 
tants ; [1891] 8Ch. 527. Authority to carry 
a sewer under a highway does not grant 
power to discharge it into a river; 1 Hen. 
A M. 299 ; at a place that destroys naviga¬ 
tion or the use of a dock; 120 Maas, 8ff7 ; 
or into a private canal; 117 Mass. 896. 

A borough has a right to make a sewer 
which empties into a natural stream, 
though it increased the flowage; 40 Pa. 
804; and may permit citizens to lay a drain 
pip® into it to carry off their surplus water ; 
150 Pa. 451. 


A landlord making a sewer under his 
tenant's land, without his consent, is liable 
for damages caused by the tenant stopping 
the sewer; 40 L. T. N. a. 180; hut if the 
nuisance is created by a tenant, a grantee 
subject to the tenancy is not liable to third 
persons; 157 Mm* 117. 

A drain passing through private ground, 
but receiving the drainage of more than one 
buiMing is held to be a sewer; [1894] 1 

Th e construction of sewers does not im¬ 
pose sa additional burden on a highway ; 


82 Vt. 867 ; »8 Conn. 868 ; 27 N. Y. '204 ; 18 
Allen 159. 211, 291 ; see 90 U. 8. 685 ; but 
la Pennsylvania It is oontra as to country 
roads ; 18 Co. Ct. Rep. (Pa.) 670. And the 
consent of abutting owners is required, 
where they are constructed by private cor¬ 
porations ; 160 Pa. 872. Bee Pollution. 

BEX. The physical difference between 
male and female in animals. 

In the human species the male Is called 
man, and the female unman. Some human 
beings whose sexual organs are somewhat 
imperfect have acquired the name of her¬ 
maphrodite. 

SEXHINDMEN. See Hindeni Hom¬ 
ines. 

8EXTERY LANDS. Lands given 
to a churoh for maintenance of a sexton or 
sacristan. Cowel. 

SEXTON. The name of this func¬ 
tionary is a corrupt *on of sacristan, the 
pereon who in pre-Reiormation times had 
charge of the sacred vessels, the vestments 
and the like. In some of the cathedrals, 
the office of sacristan or sexton, in its ancient 
sense, is still held by a minor canon. Now, 
the sexton is sometimes merely a person who 
has charge of the church and its contents, 
and who ringB the church bell, in which case 
the appointment generally lies with the 
churchwardens; but the incumbent gen¬ 
erally appoints if, as is sometimes the case, 
the sexton is clerk as well as sexton, or if, as 
happens in some parishes, the sexton merely 
looks after the church yard and digs graves. 
In many places, however, the sexton, with¬ 
out regard to the particular nature of his 
duties, is elected by the parishioners in select 
vestry or by the churchwardens and the 
parishioners. His tenure of office, like 
everything else connected with him, also 
depends upon local custom; in some cases 
he holds merely during pleasure, while in 
othere it is a freehold for life except in case 
of proved misconduct. In 1729 it was 
decided in England that a woman could 
hold the office. Byrne. 

SHACK. See Common. 

SHADE TREES. Trees standing 
upon the land of an owner on the border of 
a public highway, are “shade trec3,” within 
the meaning of a statute. 109 S. W. 340. 

SHADOW. To follow or attend closely 
like a shadow ; to keep close to and waten 
without being observed. Stand. Diet. Com¬ 
monly used with reference to activities of 
detectives (g. v.). 

SHALL. The various meanings of this 
word range under twogeneralclaases accord¬ 
ing as it is used as implying futurity or im¬ 
plying a mandate, as the words shall be bom 
m a will in the absence of a context are 
words of futurity; 6 App. Cas. 471 ; and 
where a statute declares a thing shall be 
done, the natural and proper meaning is 
that a peremptory mandate is enjoined; 
Stroud, L. Diet., which see for classifica¬ 
tions of cases in which the word has been 
held to be used in a directory and others in 
which it is used in a peremptory sense. It 
is held in the United States that it is to be 
construed as map, unless a contrary inten¬ 
tion is shown. 90 U. B. 170. 

Shall Go. It is well settled that the use 
of the words “shall go” or “descend” do not 
import a contingency, or make anything 
necessary to precede the vesting of a remain¬ 
der, but only express the time when a 
remainder shall take effect in possession, not 
when it shall become vested. 43 S. W. 677. 

SHAM FLEA* Bee Plra. 

SHANGHAIING OF SAILORS. To 

ship as a sailor when drugged or drunk. 
Stand Diet. 

Whoever, with intent that any person 
shall perform service or labor of any kind on 
board of any vessel engaged in trade and 
commerce among the several States or with 
foreign nations, or on board of any vessel of 
the United States engaged in navigating 


the high seas or any navigable water of 
the United States, shall procure or induce or 
attempt to procure or induce, another, by 
force or threats or by representations wnich 
he knows or believes to be untrue, or while 
the person so procured or induced iB intox¬ 
icated or under the influence of any drug, to 
go on board of any such vesrel, or to sign of 
in any wise enter into any agreement to go on 
board of any such vessel to perform service or 
labor thereon ; or whoever shall knowingly 
detain on board of any such vessel any person 
so procured or induced to go on board thereof, 
or to enter into any agreement to go on 
hoard thereof, or by any means herein 
defined ; or whoever shall knowingly aid 
or abet in the doing of any of the thing* 
herein made unlawful, shall be fined not 
more than $1000, or imprisoned not more 
than one year, or both. Criminal Codq of 
U. S. 5 82. 

SHANTIES. Double-boxed buildings 30 
by 15 feet with an ell attachment, and four 
or five other buildings appurtenant thereto, 
such as smoke-houses, privies, stables, and 
woodhouse, are “shanties,” within the 
meaning of a covenant in a deed not to erecl 
“.shanties" on the land conveyed. 123 S. W 
1195. 

SHARE. A portion of anything. Some¬ 
times shares are equal, at other times they 
are unequal. 

As to shares in corporation law, see Cor¬ 
poration ; Personal Property ; Stock ; 
Stockholder. 

The proportion which descends to one of 
several children from his ancestor is called 
a share. The term bhare and share alike 
signifies in equal proportions. See Pur¬ 
part. 

See Founders' Shares ; Preferred 
Share. 

Share and Share Alike. “Share and 
share alike" indicate a severance of interest. 
15 B. Mon. (Ky.) 551. 

See Capital Stock. 

SHARE CERTIFICATE. See Stock. 

SHARE AND SHARE ALIKE. In 

equal shares or proportions. 

SHAREHOLDER. See Stockholder. 

SHARPING CORN. A customary 
gift of corn which, at every Christmas, 
the farmers in some parts of England give 
to their smith for sharpening their plough- 
irons, harrow-tines, etc. Blount. 

SHAVE. To buy any security for 
money at a discount. 2 Den. 293 ; also, to 
obtain the property of another by oppres¬ 
sion and extortion. Id. 

SHEADING. A riding, tithing, or 
division in „he Isle of Man, where the 
whole island is divided into six sheadings, 
in each of which there is a coroner or chief 
constable appointed by a delivery of a rod 
at the Tinewald court or annual conven¬ 
tion. King, Isle of Man 7. 

SHEEP. A wether more than a year 
old. 4 C. & P. 216. 

SHEEP SILVER. A service turned 
into money which was paid because an¬ 
ciently the tenants used to wash the lord's 
sheep. 

When applicable it is ndt affected by the 
testator's intention ; 28 Atl. Rep. (N. J.) 
587. It is equally applicable to convey¬ 
ances by deed and limitations by will; 4 
Kent *217. If applied to real estate, it en¬ 
larges the estate for life into an inherit¬ 
ance, and makes the tenant for life a 
tenant in fee; it makes the tenant for 
life of personalty an absolute owner; 4 
Kent 227. 

SHELLEY’S CASE, RULE IN. 

“ When the ancestor, by any gift or con¬ 
veyance, taketh an estate of freehold, and 
in the same gift or conveyance an estate is 
limited, either mediately or immediately, 
to his heire in fee or in tail, the heirs are 
words of limitation of the estate, and not 
words of purchase." 1 Co. 104. 
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This rule has been the subject of much comment. 
Its origiu can be deduced from feudal tenure; 4 
KeDt 217. It (s fflven by Mr. Preston, Estates, pp. 
2G3, 41D. as follows: When a person takes an estate 
of freehold, legally or equitably, undern deed, will, 
or other writing, and in the same instrument there 
is a limitation by way of remainder, either with or 
without the interposition of another estate, of the 
samo legal or equitable quality, to his heirs, or heirs 
of his body, as a class of persons to take in succession 
from generation to generation, the limitation to the 
heirs entitles the ancosior to the wholo estate. See 
i5 B. Moor. 282; Hargr. Law Tracts 489, Ml; 2 
Kent 214. 

If the limitation be to one and the heirs 
of the body, he takes an estate tail; if to 
one and his heirs generally, a fee-Bimple; 
1 Day 299 ; 2 Yeates 410, 

It does not apply where the ancestor’s 
estate is equitable and that of the heirs 
legal; 1 Curt. C. C. 419. 

The rule wa9 adopted as a part of the common 
Iaw of thiB country, and in many of tho states still 
rerails. It has been abolished in most of them, 
he subject has been exhaustively treated In Penn* 
sylvania, and the numerous decisions will be found 
analyz'd and arranged in tabular form in au essay 
by J. P. Gross, Esq. (Harrisburg, law.) The rule 
has been held applicable to instruments in which 
the words. “ hvir " or "heir*;" 8 W. & S. 3tJ; 
“ tssric ;" 3 W. & S. ISO; 30 Pa. l.\S; 45 id. 179; 
“ child " or “ children ; " 7 W. & S. 288 ; 50 Pa. 483 ; 
** son ” or ” daughter ; ” 3 S. & K. 433 ; 70 Pa. -fl3 ; 
“ next of kin: " ** offspring ; " 3t> Pa. 117; ** descend* 
ants," and similar expressions are used in the 
technical sense of the word heirs. Chief Justice 
Gibson slates the operation of tho rule as follows : 
** It operates only on the intention (of the devisor) 
when it has been ascertained, not on the meaning 
of the words used to express it. The ascertainment 
is left to the ordinary rules of construction peculiar 
to wills. . . . It gives the ancestor an estate for 
life, in the first instance, and, by force of the de¬ 
vise to his heirs, general or special, the inherit¬ 
ance also, by conferring the remainder on him. as 
the stock from which alone they can inherit; ” 13 
Pa. 311. 354. Although a fee Is given in the first 
part of a will, it may be restrained by subsequent 
words, so as to convert it Into a life estate ; 80 Pa. 
330. See 75 id. 339 ; 83 id. 242, 377; 87 id. H4 ; id. 
2|3; Ul id. 30; Hayes on Est. Tail *53. See 9 Yerg. 
2UJ ; 77 L. J. Rep. (H. of L.) 170. 

SHEPWAY, COURT OP. See Courts 
of the Cinque Ports. 

SHERIFF (Sax. sc if re, shire, reve , 
keeper). A county officer representing 
the executive or administrative power of 
the state within his county. 

The office is said by Camden to have been 
created by Alfred when he divided England into 
counties; but Lord Coke is of opinion that it Is of 
still greater antiquity, and that it existed in the 
tim » of the Romans, being the deputy of the earl 
(comes 1. to whom the custoly of the shire was 
originally commit!el. nul hence known as vice* 
comes : Camden 156 ; Co. Litt. 103 n : bait. Sheriff 5. 

At the common law the office of sheriff 
might be granted to one in fee, and the 
grant was not void although the office 
should descend to an infant; 9 Co. 97 b \ 
and the reason for the validity of such 
grants was that responsible deputies might 
be apixhnted on hehalf of infants; 5 B. 
& Aid. 81. An infant cannot be ap¬ 
pointed general deputy sheriff, but might 
be deputed to serve a particular writ ; 
1 Kan. lf>9. 

The selection of sheriffs in England was 
formerly by an election of the inhabitants 
of the respective counties, except that in 
some counties the office was hereditary, 
and in Middlesex the shrievalty was and 
still is vested by charter in the city of 
London. But now the lord chancellor, in 
conjunction with the judges of the courts, 
nominates suitable j>ersons for the office, 
and the king appoints. See 22 & 23 Viet, 
c. 21, § 42. 

In this country the usual practice is for 
the people of the several counties to elect 
sheriffs. 

It is the sheriff’s duty to preserve the 
peace within his bailiwick or county. To 
this end he is the first man within the 
county, and may apprehend and commit 
to prison all persons who break or attempt 
to break the peace, or may bind them over 
in a recognizance to keep tho peace. He 
is bound, ex officio, to pursue and take all 
traitors, murderers, felons, and rioters; 
has the safekeeping of the county jail, 
and must defend it against all rioters: and 
for this, as well as for aDy other purpose, 
in the execution of his duties he may com¬ 
mand the inhabitants of the county to 
assist him, which is called the posse comi- 
tutus. And litis summons every person 
over fifteen years of age is bound to obey. 


under pain of fine and imprisonment; 
Dalt. Sheriff 3.15; 2d Inst. 454. 

In h»s ministerial capacity lie is bound 
to execute, within his county, all processes 
that issue from the courts of justice, ex¬ 
cept where he is a party to the proceed¬ 
ing. in which case the coroner nets in his 
stead. On mesne process he is to execute 
the writ, to arrest and take bail ; when 
the cause comes to trial he summons and 
returns the jury, and when it is deter¬ 
mined he carries into effect the judgment 
of the court. In criminal cases lie also 
arrests and imprisons, returns the jury, 
has the custody of the prisoner, and exe¬ 
cutes the sentence of the court upon him, 
whatever it may be. 

It is a sett lea principle of the common 
law that every man’s house is his castle; 
accordingly, in the service of civil process, 
an officer may not break open the outer door 
of a dwelling-house. He must await liis 
opportunity to enter peaceably without 
force or violence ; 5 Co. 91 ; 19 Vt. 151 ; 24 
Wend. 369; but having, without force, 
obtained admission to the bouse, he may 
go from one room to another and forcibly 
open any inner doors, chests, trunks, or 
other places where property is kept, in 
order to make a levy ; Cowp. 1; 2 Har- 
ring. 494 ; 5 Johns. 352; 1 Bay 358. Where 
a building was kept by several tenants and 
had an outer door through which they all 
passed to gain their several apartments, 
it was held that an officer who entered 
this door might enter any other ; 6 Daly 
449. A building occupied for business as 
a work-shop, any other building not being 
a dwelling-house, but connected there¬ 
with, may be entered by breaking through 
the outer door ; [18951 2 Q. B. 663. Where 
a building is occupied partly as a dwelling 
and partly for business, a common outer 
door through which botli parties are ap¬ 
proached may he broken to make a levy 
iu the store; 50 Mich. 209: but where a 
milliner carried on her business cud re¬ 
sided in one room, it was held to be u tres¬ 
pass, when an officer made an entry by 
breaking ; 34 Minn. 92. 

In England it was formerly held that 
although an officer who forced the outer 
door of a dwelling was a trespasser, the 
levy made by him was good; 5 Co. 98 ; 
Year Book 18 Edw. IV. fol. 4, pi. 19; but 
it is now doubtful ; 7 Ex. 72; 6 H. L. Cas. 
443 ; and in the United States the doctrine 
is said to have met with no favor ; Freem. 
Ex. 250 ; and it is held that such n levy is 
void ; 12 Pick. 270 ; 24 Wend. 369 ; 4 Hill 
433 ; 47 N. H. 482. 

He also possesses a judicial capacity, 
and may hold a court and summon a jury 
for certain purposes; this jurisdiction, in 
this respect, is at common law quite ex¬ 
tensive. This branch of his powers, how¬ 
ever, is circumscribed in this country by 
the statutes of the several states, and is 
generally confined to the execution of 
writs of inquiry, of damages, and the like, 
sent to him from the superior courts of 
law; 1 Bla. Com. 389. 

He has no power or authority out of his 
own county, except when he is com¬ 
manded by a writ of habeas corpus to carry 
a prisoner out of his county ; and then if 
ho conveys him through several counties 
the prisoner is in custody of the sheriffs 
of each of the counties through which he 
passes ; Plowd. 37 a; 2 Roll© 163 ; 26 Tex. 
App. 7. If, however, a prisoner escape.* 
and flies into another county, the sheriff 
or his officers inuy, upon fresli pursuit, 
take him again in such county. But he 
may do mere ministerial acts out of his 
county, if within the state, such as mak¬ 
ing out a panel or return, or assigning a 
bail-bond, or the like; 2 Ld. Raym. 1455; 

2 Stra. 727. 

To assist him in the discharge of his 
various duties, lie may appoint an under- 
sheriff, and as many general or special 
deputies as the publio service may require, 
who inay discharge all the ordinary minis¬ 
terial duties of the office, such as the ser¬ 
vice and return of process and the like, 
but not the execution of a writ of inquiry, 
for this is in the nature of a judicial duty, 


which may not be delegated. All acts of 
the under-sheriff or of the deputies are 
done in the name of the sheriff, who is 
responsible for them, although such acts 
Bhould amount to a trespass or an extor¬ 
tion on the part of the officer; for which 
reason he usually takes bonds from all his 
subordinates for the faithful performance 
of their duties ; Cro. Eliz. 294 ; Dougl. 40. 
But a deputy sheriff cannot, as such, en¬ 
gage to guard tho property of a private 
person not in the custody of the law: 58 
Ark. 381. 

The sheriff also appoints a jailer, who is 
usually one of his deputies. The jailer 
is responsible for the escape of any prisoner 
committed to his charge, and is bound to 
have sufficient force at his disposal to pre¬ 
vent a breach of the prison by a mob or 
otherwise ; and nothing will excuse him 
but an act of God or the public enemy. 
He must not be guilty of cruelty, without 
sufficient cause; hut he may defend him¬ 
self at all hazards if attacked. In a case 
where a prisoner, notwithstanding his re¬ 
monstrances, was confined by tho jailer in 
a room in which was a person ill with the 
small-pox, which disease he took and died, 
it was held to be murder in the jailer ; 
Viner, Abr. Gaol (A) ; 4 Term 789 ; 4 Co. 
84 ; Co. 3d Inst. 34; 2 Stra. 856. 

A deputy cannot depute another person 
to do the duty intrusted to him ; although 
it is not necessary that his should be the 
hand that executes the writ: it is suffi¬ 
cient if he is present and assists. A deputy 
sheriff's return of process in his own name, 
with the words “deputy sheriff” added, 
is void ; 31 Fla. 147 ; but a return of a levy 
may properly be indorsed on an execution 
by a third person at the discretion and in 
the presence of the sheriff ; 98 Ala. 479. Id 
tho execution of criminal process, lie may, 
after demanding admittance, break open 
the outer door of a house ; but in civil ac¬ 
tions he may not forcibly enter a dwell¬ 
ing-house, for every man’s house is said to 
be his castle and fortress, as well for de¬ 
fence as for repose. But a warehouse, 
store, or barn, or the inner door of a dwell¬ 
ing-house after the officer has i>eaceal>ly 
entered, is not privileged. Process or writs 
of any description may not be served on 
Sunday, except in cases of treason, felony, 
or breach of the peace ; nor may the sheriff 
on that day retake a prisoner who has 
escaped from custody; 6 Wend. 454 ; 4 
Taunt. 619 ; Cro. Eliz. 908 ; Cro. Car. 537 ; 
W. Jones 429 ; 3 B. & P. 223. 

In the absence of representations of title 
made at a sheriff’s sale of property on 
execution, the purchaser has r > remedy 
against the plaintiff or sheriff for failure of 
title; 117 Ind. 206. 

A sheriff is not liable on his bond, but is 
personally liable, for acts done under pro¬ 
cess void on its face ; and the order of a 
criminal court in excess of its jurisdic¬ 
tion, directing him to redeliver a certain 
person to prison, is no protection to a 
sheriff, no matter what the decision of the 
court having jurisdiction of the habeas 
corpus proceeding might be ; C2Tenn. 520 ; 
but he is not liable for acts done by order 
of a court of competent jurisdiction; 45 
La. Ann. 1221; or uy a court in excess of 
its jurisdiction, if tho process does not 
show that fact on it3 face; 61 Am. Dec. 
470. He is not required to question ap¬ 
parently regular process; 66 Mich. 181. 
He is bound to serve voidable process: 11 
S. E. Ren. (S. C.) 383 ; if the error may be 
amended ; 2 Col. 368. See False IiiPKisoN- 

MENT. 

If a court having jurisdiction issues a 
writ against specific property, the sheriff 
is protected in seizing it; 50 N. Y. 355; 
whoever owns it; 87 Ill. 617; if lie take it 
from the defendant in the writ; 114 Mass. 
570; although the plaintiff had no claim; 
39 Conn. 507. See infra. 

A levy on the goods of a stranger to an 
execution amounts to a trespass, although 
the goods tiro not touched and there is no 
actual taking, and to maintain the action 
the plaintiff must have the right of, or be 
in actual, possession of the property at the 
time of the levy; and the sheriff may 
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abandon or restrict tho levy to tho defond- 
aut’s interests. ami Ih> theivby discharged, 
own though tho rotmn was notultorod un¬ 
til after tho action of trespass is begun; 
13$ Pa. 397. 

A sheriff may not serve a writ to which 
lu' is a }vuly ; IT Pick. KW; or in which he 
is interested : 4.1 N. 11. 23$, 

Whore there are several writs, it is the 
sheriffs duty to serve thorn in the order of 
their receipt : Freeman. Exec. § 19? ; 1$ 
Wis. 406. Where the judgment is a lien, 
it is his duty to apply the proceed* to the 
oldest lien ; So Am. l>eo. 56$ ; hut if the de¬ 
fend ant gives him money to apply to a 
junior execution, he mast so apply it; 35 
Pa. 166. 

A sheriff cannot arrest in civil proceed¬ 
ings without a writ ; $ Term 1ST ; which 
the person arrested is entitled to see; 13 
Mass. 331 : and the writ must contain the 
correct name of the person arrested; 9 
Wend. 319; unless he is known by either 
name; 1 Wend. 133; but the officer is 
liable for arresting the wrong person, 
whose name is the same as that in the 
writ: 14 Mass. 1$4. Misnomer in an exe¬ 
cution in which the same mistake oc¬ 
curred as in the original writ, does not 
affect the officer ; 1 Mass. 76. See Arrest. 

Where a person in custody on civil pro¬ 
cess escapes, the sheriff is liable to the 
plaintiff for the value of the claim ; 03 N. 
C. 13$. At common law, voluntary escape 
made the sheriff liable for the plaintiff's 
claim, and discharged the defendant ; 78 
Pa. 396 ; but if the escape was through 
negligence, or was involuntary, recaption 
before suit by the plaintiff was a bar ; 1C 
Gratt. 529. 

The sheriff must act with diligence ; 38 
Ala. 315 ; and, in the absence of instruc¬ 
tions, execute the process according to its 
terms; GO N. H. 127; 18 Barb. 56. Spe¬ 
cial instructions regarding a general writ 
should be followed ; 34 N. H. 261 ; in the 
absence of which he should make reason¬ 
able search for the defendant and his prop¬ 
erty; Freeman, Exec. §252. If he has doubt 
as to the title of the defendant, he may re¬ 
quire indemnity ; 8 Ala. 685 ; which is im¬ 
plied by instructions to proceed in a special 
manner; 83 Mo. 323. If he seize the prop¬ 
erty of one not named in the writ he is 
liable as a trespasser ; 24 Ill. 56 ; if he re¬ 
main in a house a long time in possession 
of goods taken in execution, he becomes a 
trespasser ab-initio; 8 Ex. 237 
An officer may continue to levy until the 
return day in order to satisfy the writ; 26 
N. J. L. 124 ; but is liable for an excessive 
levy ; 40 Cal. 40b ; and must take due care 
to preserve the lien on the property at¬ 
tached ; 16 Mass. 5 ; in moving goods; 2 
La. Ann. 162 ; but if the property attached 
perishes without his fault, he is not liable ; 
20 Me. 266. 

See Execution ; Arrest ; Escape ; 
Levy; Service; Process. 

SHERIFF-DEPUTE. The judge of 
a Scotch county. Bell. 

SHERIFF-GELD. A rent formerly 
paid by a sheriff, and it is prayed that the 
sheriff in his account may be discharged 
thereof. Rot. Pari. 50 Edw. Ill, 

SHERIFF -TOOTH. 1. A tenure by 
the service of providing entertainment for 
the sheriff at his county courts. 2. An 
ancient tax on land in Derbyshire. 3. A 
common tax levied for the sheriff's diet. 
Cowel ; Moz. & W. 

SHERIFF’S COURT. In Scotch 
Law. A court having an extensive civil 
and criminal jurisdiction. 

Its judgments and sentences are subject 
to review by the court uf session mid court 
of justiciary. Alison. Pract. 23 ; Paterson, 
Comp. 941, n. See Communal Courts. 

SHERIFF’S COURT IN LONDON. 

A tribunal having cognizance of j>ersonal 
actions under the London (city) Small 
Debts Act of 1852. 

The BherilTs court in London is one of 
the chief of the courts of limited and local 


jurisdiction in I^ontion. 3 Slopli. Com., 
11th ed. 301, 449, note (l) ; 3 Bln. Com. 80, 
note (j). 

By the County Courts Act, 1867, 30 & 31 
Viet. c*. 142, this court is now classed 

among the county courts, so far ns regards 
the administration of justice ; USteph., 11th 
ed. 30,n. 

SHERIFF’S JURY. In Practice. 

A jury composed of no determinate num¬ 
ber, hut which may be more or less than 
twelve, summoned by the sheriff for the 
purposes of an inquisition or inquest of 
office. 3 Bla. Coin. 258. 

SHERIFF’S, OFFICERS. Bailiffs 
who are either bailiffs of hundreds or 
bound-bailiffs. 

SHERIFF’S SALE. A sale of prop¬ 
erty by a sheriff or his deputy, in exe¬ 
cution of the mandate of legal process. 
Anderson, L. Diet; 2 Vt. 172. 

SHERIFF’S TOURN. A court of rec¬ 
ord in England, held twice every year, 
within a month after Easter and Michael¬ 
mas, before the sheriff, in different parts 
of the county. 

SHERIFFALTY, or SHRIEVAL¬ 
TY. The office of sheriff. 

SHERRERIE. A word used by the 
authorities of the Roman church, to spec¬ 
ify contemptuously the technical parts of 
the law. as administered by non-clerical 
lawers. Bacon. 

SHIFT MARRIAGE. A mock mar- 
age. Stand. Did 

SHIFTING CLAUSE. In a settle¬ 
ment, a clause by which some other inode 
of devolution is subtituted for that pri¬ 
marily prescribed. 

SHIFTING USE. Such a use as takes 
effect in derogation of some other estate, 
and is limited expressly by the deed or is 
allowed to be croated by some person 
named in the deed. Gilb. Uses 152, n. ; 2 
Washb. R. P. 284. 

For example, a feoffment in fee is made 
to the use of W and his heirs till A pays 
£40 to W, and then to the use of A ana his 
heirs. A very common application is in 
the case of marriage settlements. Wins, 
R. P., 10th ed. 330. The doctrine of shift¬ 
ing uses furnished a means of evading 
the principle of law that a fee could not 
be limited after a fee. See 2 Washb. 
R. P. 284; Wins. R. P., 16th ed. 330; 1 
Spence, Eq. Jar. 452; 1 Vern, 402; 1 Edw. 
Cn. 34. See Secondary Use. 

SHILLING. In English Law. The 
name of an English coin, of the value one- 
twentieth part of a pound. In the United 
States while they were colonies there were 
coins of this denomination; but they 
varied greatly in their value. 

SHIN-PLASTER. Formerly a jocose 
term for a bank-note greatly depreciated 
in value; also for paper money of a de¬ 
nomination less than a dollar. Webster. 

The terms shin-phu>teis, small bills, small 
notes, have no established definitions. The 
object of tho legislature, in passing an art 
to prohibit the issue and circulation of bills 
or notes po designated, may bo supposed to 
be to prevent the circulation of any or all 
bills and notes intended and issued to*be used 
an a circulating medium, in place of, or as a 
substitute for, bank-DOtes. Abbott: 2 Ind. 
483. 

SHIP. A vessel employed in navigation; 
Ben. Ad. § 215 ; for example, the terms the 
ship’s papers, the ship’s husband, ship- 
wrec.;, and the like, are employed wheth¬ 
er the vessel referred to be a brig, 
a schooner, a sloop, or a three-masted 
vessel. 

The word comprehends every description 
of vessel navigating on any sea or chan¬ 
nel, lake or river, to which the provisions 
of revised statutes, title “Merchant Ma¬ 
rine,” may be applicable ; R. S. § 4012; 48 


Fed. Hop. 312. .See 119 U. S. 629. See 40 
Fo«l. Rep. 204. an to what is not a ship. 

A vessel with three masts, employed in 
navigation; 4 Wash. C. C. 530; the* boats 
and rigging; 2 Marsh. Ins. 717, together 
with tho anchors, masts, cahh s, and such¬ 
like objects, aro considered ns part of the 
ship; Purdossus, n. 599. 

As to what passes by a hill of sale under 
the general term ship, or ship and her ap¬ 
purtenances, or ship, apparel, and furni¬ 
ture, see 1 Pars. Marit. Law"!, n. 3; Ap¬ 
parel. The capacity of a ship is ascer¬ 
tained by its tonnage, or the space which 
may bo occupied by its cargo. A majority 
of the owners cannot change the ow ner¬ 
ship by forming themselves into a limited 
company; [1895] P. 284; admiralty will 
authorize a majority in value of the 
owners of a ship to employ the ship, tak¬ 
ing a bond for the protection of tho mi¬ 
nority ; 3 Kent 151 ; a dissenting part- 
owner. receiving securities, cannot claim 
compensation or a share of the profits; 4 
Sim. 439; and is not liable for a collision ; 
18 Feil. Ren. 547. 

Carriers by water are to a certain extent 
common earners, in all the strictness of 
tho common-law rule; 3 Kent *21? ; 19 
How. 312; like common carriers, apart 
from express contract, they are absolutely 
responsible for the goods intrusted to them, 
and insure them against all contingencies 
excepting only the act of God and the ene¬ 
mies of the Queen. Per Lopes, L. J., in 
10 Q. B. D. G33. See, also, L. R. 9 Ex. 342 ; 
1 C. P. D. 19; this rule is said to have been 
established in the seventeenth century; 1 
C. P. D. 430. The master of a general 
ship is liable where his g ods were stolen 
bv robbers; 1 Mod. 85 ; and an action will 
lie against the owners as well as the master ; 
Carth. 58. It has been he.Ul that-the owner 
of a private ship is subject to the same rule ; 
L. R. 9 Ex. 038. 

Lord Cockburn ha c denied that a carrier 
by sea is subject to the same liability as a 
common carrier by land ; 1 C. P. D. 426; 
and Brett. J., was of opinion that he is not 
a common carrier, but that his liability to 
carry at his absolute risk arises 'join 
recognized custom ; L. R. 9 Ex. 338 ; T 7 id, 
267. See article in 5 L. Q. Rev. 15. It it 
said that they are not common carriers, 
because not bound to receive all good* 
offered. See 1 Pars. Ship. 243. 

Ships are of different kinds : as, ships ol 
war and merchant-ships, steamships and 
sailing-vessels. Mercnant-ships may be 
devoted to the carriage of passengers and 
property, or either alone. When pro polled 
in wholo or in part by steam, and employed 
in the transportation of passengers, they 
are subject to inspection and certain strin¬ 
gent regulations imposed by act of congress 
passed 28th Feb.. 1871 ; K. S. §§ 4403-4500 ; 
and steam-vessels not carrying passengers 
are likewise subject to inspection and cer¬ 
tain regulations; R. S. §§ 4399-44G2. 

Stringent regulations in regard to tbe 
number of passengers to be taken on board 
of sailing-vessels, and the provisions to be 
made for their safety and comfort? are also 
prescribed by R. S. § 4465. 

Numerous acts of congress have been 
passed from time to time in reference to 
the registering, enrolling, licensing, em¬ 
ployment, and privileges of the vessels of 
commerce owned in the United States. 
See R. S. §§ 4399, 4500. 

Construction of the Harter Act. The act 
of Feb. 13, 1893, known as tbe Harter Act 
(see that title), was not intended as general 
legislation concerning the rights or liabili¬ 
ties of ship-owners, but only to deal with 
the carrying vessel and her own cargo. 
And all principles and rules of decisions 
previously applicable, as to the apportion¬ 
ment of damages in case of mutual fault, 
should still be followed as closely as possible 
and no more changes admitted than the 
evident intent of the act necessitates; CO 
Fed. Rep. 296; 74 id. 899 ; s. c. 33 U. S. 
App. 510. In determining the effect of the 
statute in restricting the operation of gen¬ 
eral and well-settled principles, the course 
of decision has been to treat those principles 
os still existing, and limit the relief from 
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tlieir operation afforded by the statute to 
precisely that called for by the language 
of the statute, and no more. It is said that 
the intent of the act is that damages to the 
cargo arising from negligence in naviga¬ 
tion shall be borne by the cargo owner and 
not by the ship, and that the act was not 
designed to increase or diminish the liabil¬ 
ity of the other vessel in cases of mutual 
fault and a division of damages; 77 Fed. 
Rep. 320. The requirement in the act of 
due diligence to exempt the owner from 
liability to cargo owners means not only 
the personal diligence of the owner but 
also of his agents employed to fit the ves¬ 
sel for sea ; 82 Fed. Rep. 634. Such dili¬ 
gence is not exercised where no inspection 
is made of the cement covering the Dottom 
of an iron Bteamship ; 51 U. S. App. 100; 
8. C. 79 Fed. Rep. 973. The word manage¬ 
ment in the act relate? to management 
on the voyage and not to the master's 
acts in stowing the ship; 82 Fed. Rep. 665. 
Insufficiency of the mechanical fog-horn 
on the sailing vessel because of failure to 
provide any means for repairing it is a lack 
of proper equipment under the act; 77 
Fed. Rep. 329. Diligent care of the ship 
for the purposes of the act does not require 
re-docking more than once a year ; 79 id. 
871. 

The provisions of the Harter Act reliev¬ 
ing vessel owners from liability do not ex¬ 
tend to foreign vessels; 33U. S. App. 510 ; 
S. C. 74 Fed. Rep. 899; and no restrictive 
operation can be given to it; 73 id. 239; 
8. C. 44 U. S. App. 484. 

The words “ ex ship ” are not restricted 
to any particular ship; and by the usage 
of merchants, simply denote that the 
property in the goods shall pass to the 
Duyer upon their leaving the ship’s tackle, 
ana that he shall be liable for all subse¬ 
quent charges of lading. They do not 
constitute a condition of the contract but 
are inserted for the benefit of the seller; 
161 U. S. 57 ; L. R. 1 C. P. 684. See Prize. 

As to limited liability of owners in cases 
of collisions, see Abandonment. As to 
statute regarding overcrowding of steam¬ 
ers. see 1 U. S. App. 147. 

In regard to collisions at sea where both 
are to blame, see paper by F. W. Raikes, 
17th itep. Infc. Law Asso, 193. See Colli¬ 
sion. 

A vessel is deemed a part of the territory 
of the country to which she belongs ; 150 
U. S. 249; 154 U. S. 152; and although the 
deck of a private American vessel is con¬ 
sidered for many purposes constructively 
as territory of the United States, yet per¬ 
sons on board of such vessels, whether 
officers, sailors, or passengers, cannot in¬ 
voke the protection of the provisions of the 
constitution as to the indictment and trial 
by jury, until brought within the actual 
territorial boundaries of the United States: 
140 U.S. 453.A ship becomes such when she 
is launched, and continues to be such so 
long as her identity is preserved : 'From the 
moment she takes the water, she becomes 
the subject of admiralty jurisdiction. 183 
U. S. 424 See Foreign-ooinq Ship ; 
Hull and Machinery ; Passenger Ship. 

SHIP-BROKER. One who transacts 
business relating to vessels and their em¬ 
ployment between the owners of vessels 
and merchants who end cargoes. 

B HIP-MONEY. An imposition for¬ 
merly levied on port towns ana other places 
for fitting out ships ; revived by Charles I. 
and abolished in the same reign. 17 Car. 
I. 6. 14; Whart. Diet. 

SHIP'S B ILL . The copy of the bill of 
lading retained by the master. In case of 
% variance between this and the bill de¬ 
livered to the shipper, the latter must con¬ 
trol ; 14 Wall. 98. 

SHIP’S HUSBAND. An agent ap¬ 
pointed by the owner of a ship, and in¬ 
vested with authority to make the requi¬ 
site repairs and attend to the manage¬ 
ment, equipment, and other concerns of 
the ship. He is the general agent of the 
owners in relation to the ship, and may 
be appointed in writing or orally. Abb. 


Sh. 00. He is usually, but not neoeasarilv. 
a rpartiowner; 1 Pars. Mar. I^&w 07. tie 
must see to the proper outfit of the vessel 
in the repairs adequate to the voyage and 
in the tackle and furniture necessary for 
a seaworthy ship; must have a proper 
master, mate, and crew for the snip, so 
that in this respect it shall be seaworthy; 
must see to the due furnishing of provisions 
and stores according to the necessities of 
the voyage; must see to the regularity 
of the clearances from the custom-house 
and the regularity of the registry ; must 
settle the contracts and provide for the 
payment of the furnishings which are 
requisite to the performance of those 
duties; must enter into pipper charter - 
oar ties, or engage the vessel for general 
freight under the usual conditions, and 
settle for freight and adjust averages with 
the merchant; and must preserve the 
proper certificates , surveys ana documents, 
in case of future disputes with insurers 
and freighters, and Keep regular books 
of the snip; 4 B. & Ad, 875 ■ 1 Y, & C. 
826; 8 Wend. 144; 10 Conn. 12. These are 
his general powers; but, of course, they 
may be Limited or enlarged by the own¬ 
ers ; and it may be observed that without 
special authority he cannot borrow money 
generally for the use of the ship ; though, 
as above observed, he may settle the ac¬ 
counts for furnishings, or grant bills for 
them, which form debts against the con¬ 
cern whether or not he has funds in his 
hands with which he might have paid 
them; 1 Bell, Com. § 499. Although he 
may, in general, levy the freight which is 
by the bill of lading payable on the de¬ 
livery of the goods, it would seem that he 
would not have power to take bills for the 
freight and give up the possession of the 
lien over the cargo, unless it has been so 
settled by the charter-party. 

He cannot insure or bind the owners for 
premiums; 17 Me. 147 ; 2 Maule & S. 480 ; 
7 B. Monr. 695; 11 Pick. 85; 5 Burr. 2027. 

As the power of the master to enter into 
contracts of affreightments is superseded 
in the port of the owners, so it is by the 
resence of the ship's husband or the 
nowledge of the contracting parties that 
a ship's husband has been appointed; 2 
Bell, Com. 199. The ship’s husband, as 
such, has no lien on the vessel or proceeds; 
2 Curt. C. C. 427; 81 Fed. Rep. 923. See 
Exercitor Maris. 

BHIP’S PAPERS. The papers or 
documents required for the manifestation 
of the ownership and national character 
of a vessel and her cargo, and to show her 
compliance with the revenue and naviga¬ 
tion laws of the country to which sne 
belongs. 

The want of these papers or any of them 
renders the character of a vessel suspi¬ 
cious ; 2 Boulay-Paty, Droit Com. 14: and 
the use of false or simulated papeis fre¬ 
quently subjects the vessel to connscation; 
15 Blast 46, 70, 804; or avoid an insurance, 
unless the insurer has stipulated that she 
may carry such papers ; id. 

The absence or any one of & ship's proper 
papers is not conclusive against the good 
faith of the ship ; 1 Kent *157. Spoliation 
of ship's papers is an aggravated ground of 
suspicion and is said to be almost conclusive 
of guilt; 1 Dods. 480 ; but it is not of itself 
a ground of condemnation ; 2 Wheat. 227. 

A ship's papers are of two sorts : first, 
those required by the law of the particular 
country to which the ship belongs: as, the 
certificate of registry or of enrolment, the 
license, the crew-list, the shipping articles, 
clearance, etc. ; and, second , suoh as are 
required by the law of nations to be on 
board of neutral ships as evidence of their 
title to that character; as, the sea brief or 
letter, or passport; the proofs of property 
in the ship, ns bills of sale, etc.; the char¬ 
ter-party ; the bills of lading; the in¬ 
voices ; the crew-list or muster-roll; the 
log-book, and the bill of health. M’Cul- 
loch, Com. Diet. 

The following constitute a ship's'papers 
according to 1 Kent *157 ; a certificate of 
registry, sea-letter, muster-roll, log-book, 


charter-party, invoice, and bill of lading. 
As to what are ship's papers under the 
rules of various foreign nations, see 2 Bai¬ 
lee k, Int. L., Baker's ed. 98. 

The register, or other document in lieu 
thereof, together with the clearance and 
other papers granted by the officers of the 
customs to any foreign vessel, at her depart¬ 
ure from the port from which she may nave 
arrived, are required to be produced to the 
collector of any United States port previ¬ 
ous to her entry. The master is required, 
within forty-eight hours after entry, to de¬ 
posit the papers with the consul or vice- 
consul of the nation to which the vessel 
belongs, and to deliver to the collector of 
the port the certificate of such consul or 
vice-consul that he has done so; R. S. 
g 4209. 

An application by a vice-consul fora per¬ 
mit for a vessel to depart, a bill of laaing 
signed by the captain, a license to sail, a 
certificate of the custom-house official that 
the vessel had paid its tax for hospital 
dues, and a bill of health signed by the 
maritime sulxlelegate; the bill of lading 
being identified by the mate and the 
other papers being official documents under 
seal executed by the Chilian authorities, 
are entitled to confidence and should be 
admitted in evidence as documents of a 
public nature; 86 Fed. Rep. 156. It is not 
necessary that they should be confirmed 
and sanctioned by the ordinary tests of 
truth; id., citing 1 Greenl. Ev. § 423. 

SHIPMENT. The delivery of the 
goods within the time required on some 
vessel destined to the particular port 
which the seller has reason to suppose will 
sail within a reasonable time. It does not 
mean a clearance of the vessel as well as 
putting the goods on board where there is 
nothing to indicate that the seller was ex¬ 
pected to exercise any control over the 
clearance of the vessel or of her subsequent 
management; 121 N. Y. 179. See L. R. 2 
App. Cas. 455; 97 N. Y. 221; 7 Mass. 453; 
105 N. Y. 404. 


SHIPPER. One who ships or puts 
goods on board of a vessel, to be carried to 
another place during her voyage. In gen¬ 
eral the shipper is bound to pay for the 
hire of the vessel or the freight of the 
goods : 1 Bouvier. Inst. n. 1030. 

SHIPPING. Ships in general: ships 
or vessels of any kind intended for naviga¬ 
tion. Relating to ships; as, shipping in¬ 
terests, shipping affairs, shipping business, 
shipping concerns. Putting on hoard a 
ship or vessel, or receiving on board a ship 
or vessel. Webster, Diet.; Worcester, 
Diet. See Ship ; Ship’s Papers. 


SHIPPING ARTICLES. An agree- 

lent, in writing or print, between the 
mater and seamen or mariners on board 
is vessel (except such as shall be appren- 
iced or servant to himself or owners), de¬ 
lating the voyage or voyages, term or 
arms of time, for which such seamen or 
lariners shall be shipped. It is also re- 
uired that at the foot of every such con¬ 
nect there shall bo a memorandum, in 
writing, of the day and the hour on which 
och seaman or mariner who shall so ship 
nd subscribe shall render himself on board 
o begin the voyage agreed upon. Pro- 
ision is made in the R. S. of U. S. for 
[lipping articles, and a penalty is imposed 
3 r snipping seamen without them ; R. S. 
4509 et seq. 

Tho shipping articles ought not to con- 
»ln any clause which derogates from the 
eneral rights and privileges of seamen; 
nd, if they do, such clause will Le de- 
lared void; 2 Sumo. 443 ; 2 Mas. 541. 

A seaman who signs shipping articles is 
ound to perform the voyage ; and he has no 
ignt to elect to pay damages for non-ner- 
onuance of the contract; 2 Va. Cas. ^0. 
See, generally, Gilp- 147, 219, 452; 1 Pet. 
L dm. 212; 1 Mas. 443 ; 5 id. 272 ; 14 Johns. 
60; Seamen. 

SHIPPING COMMISSIONER. An 
ffloer appointed by the several circuit 
ourte of the United States for each port 
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where he found him, and to return the facta at 
large, or simply Ian a u id ut. 

SIDE-BAR RULES. In English. 
Prnotioe. Rules which were formerly 
moved for by attorneys on the side-bar of 
the court, hut now may be had of the clerk 
of the rules, upon a prcecipe. These rules 
are, that the sheriff return his writ, that 
he bring in the body, for special imparlance, 
to be present at the taxing of costs, and the 
like. As to side-tar applications, see Mit¬ 
chell, Rules 20. 

See Rule of Course. 

SIDESMEN (tesiea, synodales). In 
Ecclesiastical Law. A kind of impan¬ 
elled jury, consisting of two, three, or more 
persons, in every parish, who were upon 
oath to present all heretics and irregular 
persons. In process of time they became 
standing officers in many places, especially 
cities. They were called synodsmen,—by 
corruption sidesmen ; also questmen. But 
their office has become absorbed in that of 
church-warden. 1 Burn, Eccl. Law 399. 

SIDEWALK. That part of a public 
street or highway designed for the use of 
pedestrians. 

As use<l in this country it does not mean 
a walk or way constructed of any partic¬ 
ular kind of material, or in any special 
manner, but ordinarily is used to designate 
that part of the street of a municipality 
which has been set apart and used for 
pedestrians, as distinguished from that 
portion set apart and used for animals and 
vehicles. 48 Minn. 201. 

Generally the sidewalk is included with 
the gutters and roadway in the general 
term street ; 42 III. 503 ; 78 N. Y. 174 ; 50 Wis. 
429. It was so held in the construction of 
a statute providing for compensation for 
damages caused by changing the graile of 
streets ; 100 Ind. 242 : and in one authoriz¬ 
ing the improvement of streets; 114 Ind. 
371; but in many cases of municipal ordi¬ 
nances and contracts, the word street is 
held not to include sidewalks ; 52 Cal. 440 ; 
138 Mass. 555. 

It is the duty of a municipal corporation 
to keep the sidewalks, as well as the road¬ 
bed of the street, in repair ; 74 N. Y. 204 ; 
78 id. 174; 136 Pa. 533; but it lias been 
held that where the absolute duty is not 
imposed by the charter, the obligation of 
the city with respect to keeping the side¬ 
walks free from defects is less imperative 
than the same obligation with respect to 
the roadway ; 51 Barb. 396 ; 30 id. 226 ; but 
these decisions have been questioned; 44 
id. 385. One who knows of a defect in the 
sidewalk is bound to use particular care to 
avoid injury ; 14 Hun 544; but the injury 
does not defeat recovery, if due care is 
used ; £ N. Y. St. 351. 

The duty imposed on municipal corpora¬ 
tions of keeping highways safe and con¬ 
venient includes obstructions from ice und 
snow; 12 Vt. 338; 13 Pick. 343; 17 How. 
161, where it was held that it was for the 
jury to say whether treading down and 
not removing the snow was a safe and 
convenient method of removing the 
obstruction. 

Ice formed by melting snow andicefall- 
ing from a building simply as the result of 
natural laws, is not a defect for which the 
municipality is liable; 85 Wis. 187. There 
. must be a breach of duty on the part of the 
city, such as an unusual or dangerous ob¬ 
struction to travel from snow and ice, and 
such time must have elapsed after the 
creation of the obstruction as to afford a 
presumption of knowledge ; 121 N. Y. 147. 
The duty of removing such obstructions is 
a qualified one, becoming imperative only 
under the circumstances mentioned ; 109 
id. 134. Where, however, there is by 
statute an absolute liability for injuries 
resulting from a defective sidewalk, no 
question of want of notice or the exercise 
of care is a defence ; 31 W. Va. 384. The 
remedy for an injury resulting from b de¬ 
fective sidewalk is exclusively against the 
city, and its liability cannot be avoided l>y 
the existence of any ordinance on the sub¬ 
ject: 105 N. Y. 202; 14 Gray 249. The 


right of action arises solely from negli¬ 
gence; 122 Ind. 39; the fact that an acci¬ 
dent occurs is not sufficient, there must be 
a neglect of duty ; 39 N. Y. St. 603. In 
order to.liold the city liable for negligence 
in permitting an obstruction, it must have 
notice, but this may be constructive 
through the elapse of sufficient time for 
the presumption of notice to arise; 27 Can. 
545 ; 18 Hun 167 ; 22 W. N. C. 132. 

Where an awning over the sidewalk was 
permitted to remain in an unsafe condi¬ 
tion by the accumulation of snow and ice, 
the city was held liable for injuries sus¬ 
tained by the fall of the awning ; 13 Mete. 
292; but where an accident was occasioned 
by ice formed by water dripping from the 
awning, it was held that the city was not 
liable and the action should have been 
against the owner ; 22 W. N. C. Pa. 133. 

In actions for damages from defective 
sidewalks, it was a question for the jury 
whether, uml^r the circumstances, the cor¬ 
poration is liable; 48 Conn. 460; 185 Pa. 
82. A question for their decision was 
whether ordinary care was used and 
whether the sidewalk was reasonably safe : 
40 id. 134 ; 10 Cush. 260; or whether there 
was negligence in not removing the ob¬ 
struction ; 100 N. Y. 15; 25 Neb. 133; or 
whether there was a sufficient lapse of 
time to be considered constructive notice ; 
39N. Y. St. 744. 

Even if the city were negligent, a person 
injured by a defective sidewalk cannot 
recover unless he show himself in the ex¬ 
ercise of duo care ; 133 Ill. 177 ; and if the 
accident occurred by reason of the plain¬ 
tiffs being intoxicated, lie cannot recover; 
70 Wis. 499. 

Where the sidewalk is manifestly dan¬ 
gerous it is the duty of a pedestrian to 
walk on the roadway ; 130 Pa. 123 ; and he 
cannot recover for an injury which his 
own observation, prudently exercised, 
ought to have enabled him to avoid ; 31 
W. Va. 842. 

A municipal corporation may require its 
citizens to clean the snow from their side¬ 
walks; 105 N. Y. 202. A law requiring 
the abutting owners to keep sidewalks in 
repair is a duty cost directly upon the prop¬ 
erty owner and is in the nature of a police 
regulation ; it is not a tax or municipal 
assessment; 131 Pa. 109. 

Where the abutting owners permitted 
the sidewalk to be obstructed for an un¬ 
reasonable time in loading and unloading 
a truck with skids so that a pedestrian was 
injured in passing over it, the owner was 
held liable ; 29 App. Div. N. Y. 402 ; id. 809. 

Where the proprietor of a theatre invites 
an unusual crowd to occupy his sidewalk, 
he is bound to greater precaution and 
owes a duty to pedestrians that they are 
not injured through any lack of care; 5 
Super. Ct. Rep. (Pa.) 009. See Street; 
Highway. 

SIGHT. Presentment. Bills of ex¬ 
change are frequently drawn payable at 
6ight or a certain number of days or months 
after sight. 

Bills payable at sight are said to be en¬ 
titled to days of grace by the law merchant; 
Big. Bills & N. 92 ; Dan. Neg. Instr. §617 ; 
13 Gray 597; 42 Ala. 186; 28 Mo. 596; 
con fra, 1 E. D. Sm. 505. Statutes have 
settled the question in some states. 

The holder of a bill payable at sight is 
required to use due diligence to put it into 
circulation, and, if payable after sight, 
have it presented in reasonable time ; 20 
Johns. 140; 12 Pick. 399 ; 28 E. L. & E. 
131 ; 13 Mass. 137; 4 Mas. 330 ; 5 id. 118 ; 1 
M’Cord 322 ; 1 Hawks 195. 

After sight in a bill means after accept¬ 
ance ; in a qote, after exhibition to the 
maker; Dan. Neg. Instr., 4th ed. § 619. 
It is usual to leave a bill for accept¬ 
ance one whole day ; but the acceptance 
is dated as on the day it was left; Sewell, 
Bank. 

A bill drawn payable a certain number 
of days after sight, acceptance waived, 
must be presented to fix the time at which 
the bill is to become due, and the term of 
the bill begins to run from the date of pre¬ 


sentment. See 4 Montreal L. Rep. 249 

Sight drafts and Bight bills arc bills pay¬ 
able at sight. 

SIGILLUM (Lat.). A seal. 

SIGN. To affix a signature to : to rat¬ 
ify by hand or seal; to subscribe in one's 
own handwriting. Webst.; 131 Pa. 230. 

In legal contemplation. "lo sign" means to 
attach a name, or cause to bo attached, by 
any of the known methods of impressing 
the nuni" on paper with the intention of 
signing it. 143 Ky. 228, 130 S. W. 217. 

Although in general understanding refers 
to writing the name at the foot or bottom 
of a document, is not confined to that mean¬ 
ing. Anderson. The primary meaning is 
to write one’s name on paper or to show or 
declare assent or attestation hv some sign 
or mark. Id.; 0 X. \. 12—13. A "signing" 
mav bo at the beginning of a document,— 
within the meaning of the Statute of Frauds. 
Id.; 14 Johns * 486. Within the meaning 
of that statute, also, a memorandum is 
"signed" if the name is printed in a letter¬ 
head, with the contract underwritten. Id.; 
58 Md. 540. But it may be that a will can¬ 
not be considered as “signed" unless the 
testator’s name is affixed at the bottom, or 
otherwise outside the body. Id.; 55 Mo. 
339-41. Sec Suuscridf 

SIGN MANUAL. In English Law. 

The signature of the king to grants or let¬ 
ters patent, inscribed at the top. 2 Shars w. 
Bla. Com. 347*. 

Any ones name written by himself. 
Webster, Diet. ; Wharton, Law Diet. Tho 
sign manual is not good unless counter¬ 
signed, etc. ; 9 Mod. 54. 

SIGN A (Lat.). In Civil Law. Those 
species of indicia which come more imme¬ 
diately under the cognizance of the senses ; 
such as, stains of blood on the person of 
one accused of murder, indications of terror 
at being charged with the offence, and the 
like. 

SIGNAL. A means of communication 
between vessels at sea or between a vessel 
and tlie shore. The international code of 
signals for the use of all nations assigns 
arbitrary meanings to different arrange- 
mentsof flags or displays of lights. Where 
a steamer did not hear the signal but should 
have heard it, she is as culpable as if she 
had heard and disregarded it; 1 U. S. App. 
72. Where a collision results through the 
failure of one of two colliding steamers to 
conform to her own signals, she is respon¬ 
sible for'tho collision; 35 U. S. App. 161. 
See Collision; Vessel: Navigation, 
Rules of,‘ False Lights and Signals. 

Given by Conductor. Where ii is 
customary for the conductor to give the 
signal to a brakeinan, and for the brake man 
to pass it on lo the engineer, if the engineer 
receives the signal from the brake man and 
believes that it came from the conductor, 
the "signal was given by the conductor." 
126 S. W. 120. 

SIGNATORY. A term used in di¬ 
plomacy to indicate a nation which is a 
party to a treaty. 

SIGNATURE. In Ecclesiastical 
Law. The name of a sort of rescript, 
without seal, containing the supplication, 
the signature of the pope or his delegate, 
and the grant of a pardon. Diet. Dr. Can. 

In Practice. By signature is under¬ 
stood the act of putting down a man’s 
name at the end of an instrument, to attest 
its validity. The name thus written is also 
called a signature. 

A person’s name as set down by himself. 

2 N. Dak. 80. 

It is not necessary that a party should 
write his name himself, to constitute a 
signature: hismark is now held sufficient, 
though he was able to write; 8 Ad. & E. 

94; 7 L. R. Pr. 590; 8 Nev. & P. 228 ; 3 
Curt. C. C. 752; 5 Johns. 144 ; Bee 96 Cal. 
598 ; 138 N. C. 134 : and tho signature to a 
note may be by initials only ; 14 L. T. 433 ; 

1 Ames, B. & N. 145. A signature by pencil 
Ls valid : 5 B. A C. 234; or on a telegraph 
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inesvxge given to an operator ; L, R, 5 C. 

P. *#5. Tin 1 printed name of the vendor 
on the heading of a bill of pArceU pent by 
him to the vendee is a sufficient signature 
to bind the vendor under the statute of 
frauds. A signature made by n lyirtv, an¬ 
other person guiding his ha ml with his con¬ 
sent, is sufficient ; 4 Wash. l\ C. 262, 269. 

It is not necessary in the execution of a 
note, that the person executing it. if unable 
to write, touch the pen while the person 
authorised signs his name; 9 Md. App. 
624 : and the signature id the grantor af¬ 
fixed to a deed by another in the presence 
ami at the request of the grantor is ns 
binding as if he had personally affixed his 
signature ; 98 Ala. 479. A person who is 
snr juris, will not, in the absence of a fraud, 
be permitted to avoid his written obligation 
by showing that he did not read it or hear 
it read ; 16 Mo. App. 527. And where a 
promissory note was signed under the im¬ 
pression that it was one of some unimpor¬ 
tant papers, the signature was held valid 
in the hands of an innocent third party ; 
4dS. W. Rep. (Ky.) 690. 

One who cannot read a contract which 
he is about to execute is bound to procure 
it to be read and explained to him before 
he signs it, and is chargeable with knowl¬ 
edge of its contents whether he does so or 
not: 83 Fed. Rep. 437. 

The signature is usuallv made at the bot¬ 
tom of the instrument; but in wills it has 
been held that when a testator commenced 
his will with these words, “ I, A B, make 
this my will," it was a sufficient signing; 

3 Lev. 1. And see Sudg. Vend. 71; 3 
Stark. Ev. 605, 613. But this decision is 
said to be absurd ; 1 Brown, Civ. Law 278, 
n. 16 ; Schoul. Wills 315. The initials “ A. 
B.” are not the signature of the judge, ora 
sufficient authentication of the bill of ex¬ 
ceptions, or sufficient evidence of its allow¬ 
ance by the judge; 125 U. S. 240. The 
possession of a rubber stamp of his signa¬ 
ture by a depositor in a bank, kept with¬ 
out negligence, but without notice to the 
bank, does not relieve the latter for having 
paid out money on a forged check, made 
from the stamp. Here an employe used 
the stamp to obtain a tracing of the depos¬ 
itor’s signature ; 186 Pa. 458. See Merlin, 
Repcrt. Signature, for a history of the 
origin of the signature ; and, also, 4 
Cruise, Dig. 32, c. 2, a. 73 tt seq . See, gen¬ 
erally, 8 Toullier, n. 94 ; 1 Dali. 64 ; 5 
Whart. 386 ; 2 B. & P. 238 ; 2 Maule & S. 
286 ; Monogram ; Mark. 

SIGNET. A seal commonly used for 
the sign manual of the sovereign. Whart. 
Lex. The signet is also used for the pur¬ 
pose of civil justice in Scotland ; BelL, 
See Writers to the Signet. 

SIGNIFICANCE. Sec Construction; 
Meaning. 

SIGNIFICATION (IAt. sigmim, a 
sign, facere , to make). In French Law. 
The notice given of a decree, sentence, or 
other judicial act. 

SIGNIFICANT (Lat.). In Eccle¬ 
siastical Law. When this word is used 
alone, it means the bishop’s certificate to 
the court of chancery in order to obtain 
the writ of excommunication ; but where 
the words irrit of significavit are used, the 
meaning is the same as urrit de excommuni¬ 
cato capiendo. 2 Burn, Eccl. Law 348 ; 
Shelf. Marr. Sc D. 502. Obsolete. 

SIGNING JUDGMENT. In Eng¬ 
lish Practice. The plaintiff or defendant, 
when the cause has reached such a stage 
that he is entitled to a judgment, obtains 
the signature or allowance of the proper 
officer; and this is called signing judgment, 
and is instead of the delivery of judgment 
in open court. Steph. PI., And. ed. 196. 
It is the leave of the master of the office 
to enter up judgment, and may be had in 
vacation. 3B. &C. 317 ; Tidd, Pr. 616. 

In American Practice, it is an actual 
signing of the judgment on the record, by 
the judge or other officer duly authorized. 
Graham, Pr. 341. 


SIGNING OF WILL. See (.’lose 

TllEHEOr. 

SIGNXJM (I.at.V A sign ; u mark ; a 
seal. 

SILENCE. The state of a person who 
does not speak, cr of one who ref ruins 
from speaking. 

Pure and simple silence cannot be con¬ 
sidered as a consent to a contract, except 
in cases where the silent person is bound m 
good faith to explain himself ; in which 
case silence gives consent; 14 S. & R. 393 ; 

L. R. 6 Q. B. 597 ; 102 Mass. 135; 0 Pa. 330. 
But no assent will be inferred from a 
man’s silence unless he knows his rights 
and knows what he is doing, nor unless his 
silence is voluntary. 

When any person is accused of a crimo 
or charged with any fact, and he does not 
deny it, in general, the presumption is 
very strong that the charge is correct ; 5 
C. & P. 832 ; 7 id. 832 ; Joy, Conf. p. 77. 

The rule does not extend to the silence of 
the prisoner when, on his examination 
before a magistrate, he is charged by 
another prisoner with having joined with 
him in tho commission of an offence ; 3 
Stark. 33 ; Steph. Ev. art. 7. 

When an oath is administered to a wit¬ 
ness, instead of expressly promising to 
keep it, he gives his assent by his silence 
and kissing the book. 

The person to be affected by the silence 
must be one not disqualified to act, as, non 
compos, an infant, or the.like; for even 
the express promise of such a person would 
not bind him to the performance of any 
contract. 

SILENTIARIUS. One of the privy 
council; an usher who saw that good rule 
and silence were kept in the court. 

SILK. Under a statute referring to silk 
in a manufactured or unmanufactured 
state, any fabric which contains silk will 
not necessarily be included, but silk watch- 
guards and silk dresses ; 28 L. J. C. P. 265 ; 
silk hose: id.; and elastic webbing com¬ 
posed of one-third silk ; 33 L. J. Ex. 187, 
will be so considered. 

SILK GOWN. Used especially of the 
gowns worn by queen’s counsel; hence, 

** to take silk ’’ means to attain the rank of 
queen's counsel. Moz. Sc W. 

8ILVA CJEDTJA (Lat.). By these 
words, in England, is understood every 
sort of wood, except gross wood of the agf 
of twenty years. Bac. Abr. Tythes (C). 

SILVER. The legislation on the sub¬ 
ject of silver coinage is stated up to that 
date in a note to R. S. 1 Supp. 774, which 
with the addition of legislation subsequent 
to that date is as follows : Law s on silver 
coinage are as follows : By R. S. 3513, 
3516, the silver coins of the United States 
are limited to a trade dollar, a half dollar, 
a quarter dollar, and a dime. By £ 3526 
silver bullion is to be purchased with the 
bullion fund. By £ 3586 the hilver coins 
of the United States are legal tender in 
amounts not exceeding $5. By act of 
1875, Jan. 14, ch. 15, fractional silver is tc 
be issued in redemption of fractional cur¬ 
rency. By act of 1876. April 17, ch. 63, 
this is repeated with some amendments. 
Bv Res. No. 17. of 1876. July 22, the 
silver coin in the treasury is to be is¬ 
sued in exchange for legal tender notes. 
The issue of fractional silver to fifty mil¬ 
lion dollars is authorized. By act of 
1878, Feb. 28, ch. 20, the coinage of the 
standard silver dollar and the issuance of 
silver certificates of $10 or over is author¬ 
ized. By act of 1879. June 9, ch. 12, 
fractional silver and lawful money of the 
United States may be reciprocally ex¬ 
changed at the treasury or any sub-treas¬ 
ury in sums of $20, and fractional silver is 
made legal tender up to $10. By act 
of 1882, August 7, eh. 433, par. 5, free 
transportation of silver coins is authorized. 
By act of 1887, March 8, ch. 362, the 
issuance of silver certificates of one, two, 
and five dollars is authorized in lieu of 


higher denominations. 

By art of July 14. 1890, the purchasing 
clause of tho act of 1878 was repealed and the 
secretary of the treasury was authorized 
to purchase not to exceed 4.500.000 ounces 
of silver per month and to issue in pay¬ 
ment therefor treasury notes. By act 
of 1890, Sept. 26, oh. 914, changes in the 
design of coins are authorized. The 
trade dollar w as declared not a legal tender 
by Res. No. 17, of 1876, July 22, and by 
act of 1887, March 3, ch. 396, £ 2 (24 Stnt. L. 
643). its coinage was terminated and its 
redemption and recoinage into standard 
dollars was directed. By act of 1893, Nov. 
1. repeal of the purchasing clause of the 
act of July 14, 1890. 

SIMILAR. Denotes partial resem¬ 
blance, and also sameness in all essential 
particulars; 127 Mass. 454. Similar offence 
may mean an offence identical in kind. Id. 

SIMILAR DESCRIPTION. Such 
words as used in a tariff act import that 
the goods are similar in product and 
adopted to similar uses ; not necessarily 
that they have been produced by similar 
methods of manufacture ; 1 Hask. 586. 

SIMILITER (Lat. likewise). In 
Pleading. The plaintiff’s reply, that, as 
the defendant has put himself upon the 
country, he, the plaintiff, does the like. It 
occurs only when the plea has tho conclu* 
eion to the country, and its effect is to join 
the plaintiff in the issue thus tendered by 
the defendant; Co. Litt. 126 a. The word 
similiter was the effective word when the 
proceedings were in Latin ; 1 Chitty, PI. 
619; Archb. Civ. PI. 250. See Steph. PI. 
255 ; 2 Saund. 319 1>; Cowp. 407; 1 Stra. 
551 ; 11 S. & R. 32. 

SIMONY. In Ecclesiastical Law. 
The selling and buying of holy orders or 
an ecclesiastical benefice. Bacon, Abr. 
Simony. By simony is also understood an 
unlawful agreement to receive a temporal 
reward for something holy or spiritual. 
Code 1. 3. 31 ; Ayliffe, Parerg. 496. 

The crime of buying or selling ecclesiastical 
preferment or the corrupt presentation of any 
one to an ecclesiastical benefice for money or 
reward. 40 Xeb. 107. 

SIMPLE. Pure ; unmixed ; unqualified ; 
composed of the fewest elements. 

SIMPLE AVERAGE. Particular 

average. See Average. 

SIMPLE CONTRACT. A contract 
the evidence of which is merely oral or in 
writing, not under seal nor of record. 1 
Chitty', Contr.. 12th ed. 6. See 11 Mass. 30 ; 
4 B. & Aid. 5S8; 2 Bla. Com. 472. See 
Contract ; Parol. 

Under tho Act of 32 & S3 Vlct. c. 40, 8. 1. Id the 
administration of the estate of a decedent, after 
Jan. I, ItJru, hi;) simple contract debts aro placed on 
an equal footing with those secured by apeciaUy. 
But this does not prejudice any lien or other secu¬ 
rity, which any creditor may hold. 

SIMPLE LARCENY. The felonious 
taking and carrying away the personal 
goods of another, unattended by acts of 
violence; it is distinguished from com¬ 
pound larceny, which is stealing from the 
person or witn violence. Larceny. 

SIMPLE OBLIGATION. An uncon¬ 
ditional obligation ; one which is to be per¬ 
formed without depending upon any event 
provided by the parties to it. 

SIMPLE (OR COMMON) TOOL 
DOCTRINE. The “simple or common 
too! doctrine” may bo said to he :i relaxation 
of ihe general rule, which makes it the duty 
of a master to exercise reasonable care to 
provide reasonably safe tools and appliances 
f. r his servants, since the gcnc.nd rule h::? 
no application where the tools and appliances 
furnished are of a simple, nature, easily 
understood, and in wliich the defect?, if any, 
can be easily and readily observed by the 
servant. 159 Ky. 41, 166 S. \V. 025. 

The “simple tool nllc ,, will not be applied 
to a state of case in which it Appears that a 
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servant lb injured by a piece of metal flying 
from defective implements, such as a hammer 
or anvil, when the foreman is present, using 
the hammer in striking a piece of hot iron 
for the purpose of putting it into shape. 

This rule is confined to cases in which the 
injured employe is himself actually using 
the tool that caused the injury complained 
of. 163 Ky. 158, 173 S. W. 357. 

Tools of ordinary and everyday use, which 
arc simple in structure and requiring no skill 
in handling—such as hammers and axes— 
not obviously defective, do not impose a 
liability upon employer for injuries resulting 
from such defects. 151 N. C. 315 citing 
128 N. C. 264. 

SIMPLE TRUST. A simple trust 
corresponds with the ancient use, and is 
where property is simply vested in one 
person for the use of another, and the 
nature of the trust, not being qualified by 
the settler, is left to the construction of 
law. It differs from a special trust. 2 
Bouvier, Inst. n. 1896. 

SIMPLE WARRANDICE. See WAR¬ 
RANDICE. 

SIMPLEX (Lat.). Simple or single; 
as, charta simplex is a deed-poll or single 
deed. Jacob, Law Diet. 

SIMPLEX DICTUM (L. Lat.) 
Simple averment; mere assertion without 
•jroof. 

SIMPLEX JUSTICIARIU8. A 
style formerly used for any puisne judge 
who was not chief in any court. 

SIMPLEX LOQUELA (L. Lat). 
Simple Bpeech ; the mere declaration or plaint 
of a plaintiff. 

SIMPLEX OBLIGATIO. A single 
unconditional bond. 

SIMPLICITER(Lat.). Simply ; with¬ 
out ceremony ; in a summary manner. 

8 EMTJL ET SEMEL (Lat.). To¬ 
gether and at one time. 

SIMULATED FACT. A fabricated 
fact; an appearance given to things by 
human device, with a view to deceive and 
mislead. 


court. 

SINE CURA (L. Lat.). Without cure 
or charge ; without any duty attached, 

SINE DECRETO (Lat.). Without 
authority of a judge. 

SINE DIE (Lat.). Without day. A 
judgment for a defendant in many cases 
-is quod eat sine die , that he may go without 
day. While the cause Is pending ADd un¬ 
determined, it may be continued from term 
to term by dies datxts. See Continuance ; 
Co. Litt. 862 b. When the court or other 
body rise at the end of a session or term, 
they adjourn sine die . 

SINE HOC. A phrase formerly used in 
pleading as equivalent to absque hoc ( q. v.). 

SENE JUDICIO (L. Lat.) Without 
judgment; without a judicial sentence. 

SINE NUMERO (L. Lat.). Without 
stint or limit. 

SINE PROLE. Without issue. Used 
in genealogical tables, and often abbre¬ 
viated into “ s. p.” 

SINECURE. In Ecclesiastical Law, 
A term used to signify that an ecclesiasti¬ 
cal officer is without a charge or cure. 

In common parlance, it means the re¬ 
ceipt of a salary for an office when there 
are no duties to be performed. 

SINGLE BILL. One without any 
condition, which does not depend upon any 
future event to give it validity. 

SINGLE BOND. A deed whereby 
the obligor obliges himself, his heirs, exec¬ 
utors, and administrators to pay a certain 
sum of money to the obligee at the day 
named. 

SINGLE COMBAT. See Wager 
of Battel. 

SINGLE ESCHEAT. The reversion 
of a person's movables to the crown be¬ 
cause of Iris being declared a rebel. 

SINGLE STAMP SPIRITS. 'Sin¬ 
gle stamp spirits,” within a statute is not 
confined to whiskey, but includes any dis¬ 
tilled alcoholic spirits used as a beverage 
whether single or double stamped. 133 Ky 
580, 118 S. W. 381. 


sion for a sinking fund. They are now less 
common. 

The constitution of Pennsylvania pro¬ 
vides that every city shall create a si iking 
fund which shall be inviolably pledged for 
the payment of the publio debt. Under 
this provision commissioners of the sinking 
fund may apply the money in the sinking 
fund to the purchase of the funded debt of 
the oity, and the debt to that extent is 
thereby paid, and it is immaterial in deter¬ 
mining the actual debt that the commis¬ 
sioners of the sinking fund have no au¬ 
thority immediately upon purchase to can¬ 
cel or destroy the obligation of the oity 
whioh they have bought. Securities other 
than those of the oity held by the sinking 
fund are merely an asset of the city and 
do not operate to the reduction of the 
funded debt. If payments are not made 
into the sinking fund as required by law 
the commissioner must see to it that they 
are made, even to the institution of legal 
proceedings against the city to oompel pay¬ 
ment ; 162 Pa. 123. See Funding System. 

SIST ON A SUSPENSION. A 

Scotoh phrase equivalent to “ stay of pro¬ 
ceedings." Bell. 

SISTER. A woman who has the same 
father and mother with another, or has one 
of them only. In the first case, she is called 
sister, simply; in the second, half-sister. 
Approved in 81 How. Pr. 48. 

SITIO. A measure used in Mexican 
land grants, equivalent to 4338.464 acres. 
A sitxo de ganado menor or sheep ranch is 
equivalent to 1028.133 acres. 161U. S. 219. 

SITTINGS IN BANK, or BANC. 

The sittings which the respective superior 
oourts of common law hold during every 
term for the purpose of hearing and deter¬ 
mining the various matters of law argued 
before them. 

They are so called in contradistinction to 
the sittings at nisi prius, which are held 
for the purpose of trying issues of fact. 

In America, the practice is essentially 
the same, all the judges, or a majority of 
them usually, sitting tn banc, and but one 
holding the court for jury trials; and the 
term has the same application here as in 
England. See London and Middlesex 
Sittings. 

SITTINGS IN CAMERA. See Cham- 


8 IMULATIO LA TENS. A species of 
feigned disease in which disease is actually 

{ iresent, but where the symptoms are false- 
y aggravated. Beck, Med. Jur. 3. 

SIMULATION (Lat. simul, together). 
In French Law. The concert or agree¬ 
ment of two or more persons to give to one 
tiring the appearance of another, for the 
purpose of fraud. Merlin. Rupert. 

SIMUL CUM (Lat. together with). In 
Pleading. Words used in indictments 
and declarations of trespass against several 
persons, when some of them are known 
and others are unknown. 

In cases of riots, it is usual to charge 
that A B, together with others u iknown, 
did the act complained of; 2 Chitty, Cr. 
Law 488 ; 2 Salk. 593. 

When a party sued with another pleads 
separately, the plea is generally entitled in 
th 9 name of the person pleading, adding, 

** sued with-, naming the other party. 

When this occurred, it was, in the old 
phraseology, called pleading with a simul 
cum. 

SINCE. The proper signification is 
after, and in its apparent sense includes 
the whole period between the event and 
the present time; 79 Me. 125; since the 
day named, does not necessarily include 
that day ; 41 N. H. 201. 

SINE (Lat.). Without. 

SINE ANIHO RBVBRTENDI 

(Lat.). Without the intention of returning. 
1 Kent's Com. 78. 

SINE CONSIDERATIONS CUR¬ 
IAE (L. Lat.). Without the judgment of the 


SINGLE WOMAN. The words In¬ 
clude a widow; 12 L. J. W. C. 74; and a 
married woman living apart from her hus¬ 
band ; 13 Q. B. D. 681. 

SINGULAR. In grammar, the sin¬ 
gular is used to express only one; not 
plural. Johnson. 

In law, the singular frequently includes 
the plural. A bequest to “ my nearest re¬ 
lation for example, will be considered as 
a bequest to all tne relations in the same 
degree who are nearest to the testator; 1 
Ves. Sen. 357 ; 1 Bro. C. C. 298. A bequest 
made to 41 my heir ,” by a person who had 
three heirs, will be construed in the plural; 
4 Russ. Cr. Cas. 384. 

Under the 13 & 14 Viet. c. 21, 8. 4, words 
in acts of parliament importing the singular 
shall include the plural, snd vice versa, 
unless the contrary is expressly provided ; 
Whart. Lex. 

SINGULAR SUCCESSION. See 

Universal Succession. 

SINGULAR SUCCESSOR. A phrase 
in Scotch law, applied to the purohase of a 
specifio chattel or specific land, as e. g. an 
executor or administrator, in contradistinc¬ 
tion to the heir, BelL 

SINKING FUND. A fund arising 
from particular taxes, imposts, or duties, 
which is appropriated towanfa the payment 
of the interest due on a publio loan and for 
the gradual payment of the principal. 
This definition was qaoted and approved in 
9 Neb. 458. A fund oreated for extinguish¬ 
ing or paying a funded debt. 14 N. Y. 879, 
cited in 80 Fed. Rep. 89. Formerly corpora¬ 
tion mortgages usually contained a provi¬ 


BERS. 

SITUS (Lat.). Situation ; location. 5 
Pet. 524. 

Real estate has always a fixed situs, 
while personal estate has no such fixed 
situs: the law rei sitce regulates real but 
not personal estate; Story, Confl. Laws, 
8 th ed. §§ 868-865. See Property ; Lex 
Loci ; Tax ; Waples, Debtor and Creditor, 
where the subject of the location of prop¬ 
erty is treated. 


SIX ACTS, THE. The popular title 
the group of English acts 60 Geo. 3 and 
leo. 4, cc. 1, 2, 4, 6, 8, 9 : potions of c 1 
le Unlawful Drilling Act, 1819), c. 4 (the 
wading in Misdemeanor Act, IS 19), and <• 
(the Criminal Libel Act, 1819), art 
11 unrepealed. The "Gagging Acta woa 
other popular title. 

The six acts in effect prohibited the train- 
• of persons to arms; authorized general 
[rches and seizure of arms; prohibited 
etings of more than fifty persons for the 
cussion of public grievances; repressed 
,h heavy penalties and confiscation sod 1 " 
us and blasphemous libels; and checked 
cnphleteering by extending the newspaper 


SIX ARTICLES, LAWS OF. A 

ebrated act entitled •' An act for aboliah- 
r diversity of opinion, 81 Hen. yin. 
14 i enforcing conformity to six of the 
ongtft points in the Roman Catholic re¬ 
ion, under the severest penalties; re¬ 
eled by I Elis. c. 1; 4 Reeve, Eng. L. 878. 

rrr CLERKS IN CHANCERY. Of- 
ere who received and filed all proceed- 
jpB, signed office copies, attended court 
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to read the pleadings, etc. Abolished by 
5 Viet. c. 5- 8 Share w. BU. Com. 448*; 

Spence, Eq. Jur. 

SIX MOUTHS* BUXJL See Mort¬ 
gage; Rrceivir. 

SIXTEEN HOUB LAW. Another 
name for the Hours of Service Law of 
March 4. 1907 ^chapter 2939. 34 St pp. 1415, 
1416) Section 2 of this law states : “That 
it shall be unlawful for any common carrier, 
it* officers or agent*, subject to this act to 
require or permit any employ6 subject to 
this act to be or remain on duty for a longer 
period than sixteen consecutive hours, and 
whenever any such employe of such common 
carrier shall have been on duty for sixteen 
ronA'cutive hours he shall be relieved and 
not required to go on duty until he has had 
at least ten consecutive hours off duty." 

197 Fed. 630. 

SKELETON BILL. In CommerdRl 
Law. A blank paper, properly stamped, 
in those countries where 6 tamps are re¬ 
quired. with the name of the person signed 
at the bottom. 

In such case the person signing the paper 
will be held as the drawer or acceptor, as 
it may be, of any bill which shall after¬ 
wards be written above his name, to the 
sum of which the stamp is applicable; 1 
Bell, Com. 390. 

SKIAGRAPH. A permanent shadow- 
picture produced by Roentgen rays passing 
through the object and falling upon a sensi¬ 
tive photographic film, instead of a fluores¬ 
cent screen, as in the fiuoroscope. Also, 
the plan of a building showing its interior 
structure. Stand. Diet. 

SKILL. The art of doing a thing as it 
ought to be done. 

Every person who purports to have skill 
in a business, and undertakes for hire to 
perform it, is bound to do it with ordinary 
skill, and is responsible civilly in damages 
for the want of it; It M. & W. 488; and 
sometimes he is responsible criminally. 
See Physician ; 2 Russ. Cr. 288. 

The degree of skill and diligence required 
rises in proportion to the value of the arti¬ 
cle and the delicacy of the operation : more 
skill is required, for example, to repair a 
very delicate mathematical instrument, 
than upon a common instrument; Jones, 
Bailm. 91; 2 Kent 458,483 ; Ayliffe, Fand. 
466 ; 1 Rolle Abr. 10 ; Story, Bailm. § 431; 

2 Greenl. Ev. § 144. 

SKIN. See Fur 

BLANDER.. In Torts. Words falsely 
spoken, which are injurious to the reputa¬ 
tion of another. 

False, defamatory words spoken of an¬ 
other. See Odger, Libel & S. *7. 

There is a distinction, probably the result 
of some historical accident.between slander 
and libel; in libel any defamatory matter 
is yrima facie libellous while the same 
matter when spoken would require proof 
of special damage, excepting in tho classes 
of cases mentioned infra, which are action¬ 
able per se. 

Verbal slander. Actionable words are 
of two descriptions : first, those actionable 
in themselves, without proof of special 
damages ; and, secondly, those actionable 
only in respect of some actual consequen¬ 
tial damages. 

Words of the first description must im¬ 
pute. 

First, the guilt of some offence for which 
the party, if guilty, might be indicted and 
punished by the criminal courts; as, to 
call a person a “ traitor,” 44 thief,” 44 high¬ 
waymanor to say that be is guilty of 
“ perjury,” 44 forgery,” 44 murder, ana the 
like. And although the imputation of 
guilt be general, without stating the par¬ 
ticulars of the pretended crime, it is action¬ 
able ; Cro. Jac. 114,143 ; 6 Term 694 ; 5 B. 
& P. 835; 56 Ark. 100; 43 La. Ann. 067 ; 
82 Va. 239; it is enough if the offenoe 
charged be a misdemeanor involving moral 
turpitude ; BigeL Torts 44. If the oliarge 


is that the plaintiff has already suffered 
the punishment, the words, if false, are ac¬ 
tionable ; ibid ; see 6 Pa. 273; 50 Ohio 
St. «• 

Second, that the party has a disease or 
distemper which renders him unfit for 
society ; Bao. Abr. Slander (B. 21. An 
action can, therefore, be sustained for call¬ 
ing a man a leper; Cro. Jac. 144, Impu¬ 
tations of having at the present time a 
venereal disease are actionable in them¬ 
selves ; 8 C. B. h. a. 9; 7 Gray 181 ; 22 
Barb. 896 ; 2 Ind. 83; 20a. 67. But charg¬ 
ing another with having had a contagious 
disease is not actionable, as he will not on 
that aocount be excluded from society ; 2 
Term 473, 474 ; 2 Stra. 1189. 

77iird, unfitness in an officer, who holds 
an office to whioh profit or emolument is 
attached, either in respect of morale or in¬ 
ability to discharge the duties of the office; 

In such a case an action lies; 4 Co. 16 a ; 5 
♦d. 125; 1 Stra. 817 ; 2 Ld. Raym. 1369; 
Bull. N. P. 4. The holder of an office, not 
being an office of profit, cannot, in the 
absence of special damage, maintain an 
notion of slander for words imputing to 
him misconduct and consequent unfitness 
for the office, unless the imputation relates 
to his conduct in the office, or unless, if 
true, it would lead to his removal there¬ 
from ; [1892] 1 Q. B. 797; or where the 
office is not one of profit, and whether 
there is a power of removal from the office 
for such misconduct or not; [1895] 1 Q. B. 
571. 

Fourth , the want of integrity or capacity, 
whether mental or pecuniary, in the con¬ 
duct of a profession, trade, or business, in 
which the party is engaged, is actionable ; 
as, to accuse an attorney or artist of in¬ 
ability, inattention, or want of integrity ; 

3 Wile. 187 ; 2 W. Bla. 750 ; or a clergyman 
of being a drunkard ; 1 Binn. 178, is action¬ 
able. Words spoken of a butcher, charg¬ 
ing him with slaughtering diseased cattle 
for sale for human food are actionable 
per se ; 70 Md, 328. 

Fifth. Bigelow (Torts 48) gives as a fifth 
class words tending to defeat an expected 
title: as to call an heir apparent to estates 
a bastard. See Cro. Car. 409. 

Of the second class are words which are 
actionable only in respect of special dam¬ 
ages sustained by the party slandered. 
Though the law will not permit in these 
cases the inference of damage, yet when 
the damage has actually been sustained 
the party aggrieved may support an action 
for the publication of on untruth ; 1 Lev. 
53; unless the assertion be made for the 
assertion of a supposed claim ; Com. Dig. 
Action upon the Case for Defamation (D 
30) ; Bac. Abr. Slander (B) ; but it lies if 
maliciously spoken. In this case special 
damage is the gist of the action, and must 
be particularly specified in the declara¬ 
tion. For it is an established rule that no 
evidence shall be received of any loss or 
injury which the plaintiff had sustained 
by the speaking of the words unless it be 
specially stated in the declaration. And 
this rule applies equally where the special 
damage is tne gist of the action and where 
the words are in themselves actionable; 
Heard, Libel A 8. g 51. 

The charge must be false; ft Co. 125. 
The falsity of the accusation is to be im¬ 
plied till the contrary is shown; 2 East 
436; 1 S&und. 242. The instance of a 
master making an unfavorable repre¬ 
sentation of his servant, upon an appli¬ 
cation for his character, seems to be an 
exception, in that case there being a pre¬ 
sumption, from the occasion of speaking, 
that the words 4rere true; 8 6. & P. 
687. 

The Blander must, of course, be pub¬ 
lished,—that is, must be communicated 
to a third person,—and in a language 
which he understands; otherwise the 
plaintiff's reputation is not impaired; 1 
Rolle, Abr. 74; Cro. Eliz. 857 ; 1 Saund. 
242, n. 8 ; Bao. Abr. Slander (D 8). There 
la no publication If the words were not 
understood by the persons present, nor re¬ 
peated by them; 48 I1L App. 480. The 
slander must be published respecting the 


plaintiff. 

It Is not enough to say that by some 
person or other tne words used might be 
understood In a defamatory sense ; [1897] 
A. C. 68. 44 Because some persons may 

ohooee, not by reason of the language it¬ 
self, but by reason of some fact to which 
it refers, to draw an unfavorable inference, 
it does not follow that suoh matter is li¬ 
bellous: 5 C. P. D. 541. 

It will afford no justification that the de¬ 
famatory matter has been previously pub¬ 
lished by a third person, that the defendant 
at the time of his publication disclosed the 
name of that third person and believed all 
the statements to be true; Heard, Libel 
A S. § 148. And a repetition of oral slan¬ 
der already in circulation, without ex¬ 
pressing any disbelief of it or any purpose 
o’ inquiring as to its truth, though with¬ 
out any design to extend its circulation or 
oredit. or to cause the person to whom it 
is addressed to believe or suspect it to be 
true, is actionable ; 5 Gray 3. It is no de¬ 
fence in an action of slander that the 
words were used to and not of plaintiff, 
when others were present and heard the 
words spoken ; 89 Ga. 829. 

To render the words actionable, they 
must be uttered without legal occasion. 
On some occasions it is justifiable to utter 
slander of another; in others it is ex¬ 
cusable, provided it be uttered without ex¬ 
press malice; Bac. Abr. Slander (D, 4) ; 
Rolle, Abr. 87; 1 Viner, Abr. 540. It is 

J justifiable for an attorney to use BcandA- 
ous expressions in support of his client's 
cause and pertiment thereto; 1 Maule A 
S. 280; 1 Holt 531; 1 B. A Aid. 232. See 
2 S. A R. 469 : 11 Vt. 536. The bona fide 
statements of one ohurch member, on the 
trial of another before a church tribunal, 
that such other had committed adultery 
with plaintiff, not a member of the church, 
are privileged communications; 88 Ga. 620. 
Members of congress and other legislative 
assemblies cannot be called to account 
for anything said in debate. See Priyi- 
LBOED Communications. 

Malice is essential to the support of an 
action for slanderous words. Oagers, Lib. 
A SI. 271. But malice is, in general, to be 
presumed until the oountiY oe proved; 4 
B. A C. 247 ; 1 Saund. 242. n. 2; 1 East 
563 ; 5 B. A P. 385; Bull. N. P. 8 ; see 55 
Fed. Rep. 240; except in those cases where 
the occasion vrima facie excuses the 
publication ; 4 B, A C. 247. See 14 8. A 
K. 359 ; 48 III. App. 294. Repetition of the 
slander after suit begun may be shown to 

f rove malice and aggravate damages; 48 
1L App. 413. Defendant is not required, 
in an action for slander in charging plain¬ 
tiff with theft, to prove the truth of the 
charge beyond a reasonable doubt, but a 

S reponderanoe of evidenoe Is sufficient; 
7 Hun 548. An admission by defendant 
at plaintiff's request and in the presence 
of a third party that on a previous oc¬ 
casion he had used the alleged slander¬ 
ous words, is no ground of action when it 
does not appear that the language was 
originally used in the presence of a third 
party; 86 Fed. Rep. 96. 

The word 44 malicious ” in defining the 
Intent with which a slander is spoken, is 
not to be considered in the sense of spite 
or hatred against a person, but as mean¬ 
ing that the party is actuated by improper 
and indirect motives other'than interest 
of the public; 70 Md. 828 ; 57 Conn. 78. 
Bee Malice. 

See as to slander of a physican, 28 Am. 
L. Reg. 465. As to the admissibility of 
evidence of the defendants pecuniary 
means, see 23 Alb. L. J. 44. 

Libel. If a written or printed publication 
tends to degrade the person about whom it 
is written or printed—that is, if it tends to 
reduce his character or reputation in th<* 
estimation of his friends or acquaintances, 
or the public, from a higher to a lower grade, 
or if it tends to disgrace him—that is, if it 
tends to deprive him of the favor and esteem 
of his friends or acquaintances or the public, 
or tends to render him odious, ridiculous, 
or contemptible in the estimation of hi* 
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friends or acquaint utves or tho public, it in 
per se actionable “libel." 

Spoken words are only actionable; ‘‘slan¬ 
der" per si: when they clearly and unequivo¬ 
cally import that the person accused is 
guilty of some felony or other crime of such 
turpitude as lo render him liable upon indict¬ 
ment. to some infamous punishment. 103 
Ky. 145, 173 S. W. 3-sO. 

Slanderous Per 8e. Words are “slan¬ 
derous" or actionable “p'-r se“ onl}' in eases 
where they are falsely spoken, and (1) impute 
turpitude ; (“) infectious disease ; (3) unfit¬ 
ness to perform ihe duties of un office or 
employment ; Mj prejudice one in his pro¬ 
fession or trad< ; (•") tend to disinherit him. 
135 Ky. 2, 159 S. W. 010. 

See, generally, Comyns, Dig. ; Bacon, 
Abr. ; 1 Viner, Abr. 187 ; Starkie,Slander ; 
Heard, Libel <5fc Slander ; Odger, Slander ; 
Bigelow’, L. C. Torts; 1 Marvel, Del. 408 ; 
Justification; Publication; Libel. 

SLANDER OF TITLE. A statement 
tending to cut down the extent of one’s 
title. 

“ An action on the case for special dam¬ 
age sustained by reason of the speaking oi 
publication of the slander of the plaintiff’s 
title.” 3 Bing. N. C. 371. 

Malice, that is absence of good faith, is 
an essential condition of liability; 19 Ch. 
Div. 386 ; or actual malice, as well as spe¬ 
cial damage ; Poll. Torts 294. 

The action formerly applied only to real 
property ; but now extends to chattels and 
to property rights, such as those under 
patents. See Libel, where the subject is 
discussed. 

An assertion of title made by way of 
self defence or as a warning to others, is 
not actionable, though, the claim he mis¬ 
taken, if made in good faith ; Poll. Torts 
295 ; L. R. 4 Q. B. 

An action for slander of title is not prop¬ 
erly an action for words spoken, but an 
action on the case for special damage sus¬ 
tained by reason of the speaking or publi¬ 
cation of the slander of the plaintiff’s title. 
The property may be either real or per¬ 
sonal, and the plaintiff's interest therein 
may be anything that Imsa market value. 
It makes no difference whether the defend¬ 
ant's words be spoken, written, or printed, 
save as affecting the damages, which should 
be larger when the publication is more 
permanent or extensive, as by advertise¬ 
ment. The action is ranged under that 
division of actions in the digests and other 
writers on the text law, and is so held by 
the courts of the present day. The slander 
may be of such a nature as to fall within 
the scope of ordinary slander. It is essen¬ 
tial, to give a cause of action, that the 
statement should be false. It is essential, 
also, that it should be malicious,—not 
malicious in the worst sense, but with in¬ 
tent to injure the plaintiff. If the state¬ 
ment be true, if there really be the infirm¬ 
ity in the title that is suggested, no ac¬ 
tion will Jie however malicious thedefend- 
ant’s intention might be ; Heard, Libel & 
S. ^ 10, 59; Poll. Torts 389. See 90 
Cal. 532. 

Where a person claims a right in him¬ 
self which he intends to enforce against a 
purchaser, he is entitled, and in common 
fairness bound, to give the intended pur¬ 
chaser warning of his intention ; ana no 
action will lie for giving such preliminary 
warning, unless it can be shown either 
that the threat was made mala fide, only 
with intent to injure the vendor, and 
without any purpose to follow it up by an 
action against the purchaser, or that the 
circumstances were such as to make the 
bringing au action altogether wrongful; 
L. R. 4 Q. B. 730; 14 Cent. L. J. 187; 
Odger, Libel & S. 138. The denial of a 
complaining party’s title made Itona fide 
in assertion of the title (real or honestly 
believed to exist) of the party making 
such denial, will not sustain an action for 
slander of title ; 101 N. C. 273. 

SLANDERER; A calumniator who 
maliciously and without reason imputes a 
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crime or fault to another of which he is 
innocent. See Slander. 

SLAVE. One over whose life, liberty, 
and property another has unlimited con¬ 
trol. 

Every limitation placed by law upon the absolute 
control modifies and to that extent changes Ihe 
condition of the 6lave, In every slaveholding state 
of the United States the life and limbs of a slave 
were protected from violence Inflicted by the mas¬ 
ter of third persona. 

Among the Romans the slave was classed among 
things trea). He was homo 4 ed non prrtona. Hei- 
neccius, Elem. Jur. 1.1, f 75. He was considered 
pro nullo et mortuo , quia nee ttatu fumilice nee 
civitatis nec lihertntis aaudet. Id. % Tt. See, also, 
4 Dev. 340 ; 9 Ga. 582. fa the United States, asa per¬ 
son, he was capable of committing crimes, of re¬ 
ceiving his freedom, of being the subject of hom¬ 
icide, and of modifying by his volition very mate¬ 
rially the rules applicable to other species of prop¬ 
erty. His existence as a person being recognized 
by the law, that existence was protected by the 
law; 1 Hawks 217; I Ala. 8; I Miss. 83; 5 Hand. 
678 ; 1 Yerg. 156. 

In the slaveholding states the relations of husband 
and wife and parent nnd child were recognized by 
statutes in relation to nublicsales, and by thocourts 
lo all coses where sucti relation# were material to 
elucidate the motives of their acts. 

A slave had no political rights. His civil rights, 
though necessarily more restricted than the free¬ 
men's. were based upon the law of the land. Ho 
had none but such as were by that law and the law 
of nature given to him. The civil-law rule, “pur- 
tua acquitur ventrem," was adopted in all the slave¬ 
holding states, the status of the mother at the time 
Of birth deciding the status of tho issue; 2 Rand. 
240 ; 1 Hay w. 234 ; 1 Cooke 881; 2 Dana 432 ; 2 Mo. 
71; 14 S. & R. 446 ; 3 H. & M’H. 139 ; 20 Johns. 1 ; 12 
Wheat. 568; 2 How. 265, 49C. 

The slave could not acquire property ; his acqui¬ 
sitions belonged to his master ; 5 Cow. 397 ; 1 Bail. 
633 ; 2 Hill, Ch. 397 ; 6 Ilumphr. 299 ; 2 Ala. 320 ; 5 B. 
Monr. 180 ; 92 U. S. 27. The peculium. of the Homan 
slave was ejr gratia , and not of right; Inst. 2. 9. 3. 
In like manner, negro slaves in the United States 
were, as a matter of fact, sometimes permitted by 
their masters exgratia y to obtain and retain prop¬ 
erty. Tho slave could not be a witness, except for 
and against slaves or free negroes. This was, per¬ 
haps, the rule of tliecommon law. None but a free¬ 
man was otkesuorth. In tho United States the rule 
of exclusion which we have mentioned was enforced 
in all cases where the evidence was offered for or 
against white persons ; 0 Leigh 74. In most of the 
states this exclusion was by express statutes, while 
in others it existed by custom and the decision of 
the courts ; 10 Ga. 519. In the slaveholdiQg states, 
and in Ohio. Indiana, Illinois, and Iowa, by statute, 
the rule was extended to include free persons of 
color or emancipated slaves; 14 Ohio 199; 9 Ilnrr. 
A J. 97. The slave could be a suitor In court only 
for his freedom. For all other wrongs he appeared 
through his master, for whose benefit the recovery 
was had ; 0 Gill & J. 19 : 1 Mo. 608 ; 4 Yerg. 803 ; 8 
Brev. 11 ; 4 Gill 249; fl La. J50; 4 T. B. Monr. 169. 
The suit for freedom was favored : 1 Hen. & M. 143 ; 
6 Pet. 44 ; 2 A. K. Marsh. 467. Lapse of time worked 
no forfeiture by renson of his dependent condition ; 
8 B. Monr. Ml; 1 Hon. & M. 141. Tho master was 
bound to maintain, support, and defend his slave, 
however helpless or Impotent. If he failed to do 
so, public officers were provided to supply hb defi¬ 
ciency at his expense. 

Cruel treatmeut was a penal offence of a high 
grade. Emancipation of the slave was the conse¬ 
quence of conviction in Louisiana ; and the sale of 
the slave to another master was a part of the pen¬ 
ally in Alabama and Texas. 

It will be presumed that a person who 
was a slave before 1865 in this country is a 
negro ; 107 N. C. 609. 

The enfranchisement of a slave was called 
manumission. See Bondage ; Manumis¬ 
sion ; Servus ; Freedom. Slavery was 
abolished in the United States by the 
thirteenth amendment to the constitution. 

SLAVE-TRADE. The traffic in slaves, 
or the buying and selling of slaves for profit. 
It is either foreign or domestic, 

The history of the slave-trado Is os old as the 
authentic records oT the race. Joseph was sold to 
Ishmaelitish slave-traders, and Egypt has been a 
mart for the traffic from that day to this. The 
negro early became a subject of it. In every slave- 
market he has been found, and never as a master 
except In Africa. The Roman mart, however, ex¬ 
hibited a variety of all the conquered races of the 
world. At Bristol, in England, for many years 
about the eleventh century, a brisk trade was car¬ 
ried on In purchasing Englishmen and exporting 
them to Ireland for sale. And William of Malms- 
bury states that it seems to be a natural custom 
with the people of Northumberland to sell their 
nearest relations. 

Tho African slave-trade on the eastern coast has 
been carried on with India and Arabia from a peri¬ 
od difficult to be established, and was continued 
with British India while British ships-of-war hov¬ 
ered on the western coast to capture the pirates en¬ 
gaged in the same trnde. On the western coast the 
trade dates from 1442. The Spaniards for a time 
monopolized It. The Portuguese soon rivalled 
them Id Its prosecution. Sir John Hawkins, In 
1502, was the first Englishman who engaged in It; 
ami queen Elizabeth was the first Englishwoman 
known to share Jo the profits. 

Immense number# of African negroes were trans¬ 
ported to the New World, although thousands were 
landed In England and France and owned and used 
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lated the avarice of bad men to forget all the claims 

of humanity; and the horrors of the middle pas- 
ver^great muc " exa £Eerated, were undoubtedly 

Colonies raised the first voice In 
k.V* for - the „ l ^Ppraasion Q f the slave-trade, 

but tt* 0 Interests of British merchants were too 
powerful wilh the king, who stifled their complaints, 
.he constitution of the United Slates, in J789 was 
the first governmental act towards Its abolition. 
By tt, congress was forbidden to prohibit the trad© 
until the year 1800. This limitation was made at the 
suggestion of South Carolina and Georgia, aided 
by some of the New England suites. Yet both of 
those states, by suue action, prohibited the trade 
many years before the time limited,—Georgia as 
early as 1793. In 1807, an act of congress was passed 
which prohibited tli6 ftftor 1808, nnd bysub 36 * 
quent acts it was declared piracy. The federal leg¬ 
islation on the subject will he found in acts of con- 
gress passed respectively March 22, 1794, May 10 
1800, March 2,18077April So. Imlh. March 3, 1819.an<j 
May lj, 1820. In tho year 1807. the British parlia¬ 
ment also passed an act for the abolition of the 
slave-trade,—the consummation of a parliamentary 
struggle continued for nineteen years, and four¬ 
teen years after a similar act had been adopted by 
Georgia. Great efforts have been made by Great 
Britain, by treaties and otherwise, to suppress this 
trade, one being entered into at Brussels In 1896. 
As to the present condition of the slave trade 
throughout the world, sec Rep. Jnt. L. Assn. (1*95) 
155. Dee Buxton's Slave-Trade, etc.; Carey’s Slave- 
Trade; Cobb's Historical Sketch of Slavery. 

SLAVERY. See Involuntary Servi¬ 
tude ; Peonage. 

SLAY. When not used in relation to 
battle the word is synonymous with kill. 
32 La. Ann. 351, 

SLEDGE. A hurdle used to draw 
traitors to execution. 1 Hale, P. C. 82. 

SLEEPING-CAR. The servants and 
employes in charge of sleeping or draw¬ 
ing-room cars are considered in the same 
fight ;ts if they were employed by the rail¬ 
road company, notwithstanding the exist¬ 
ence of a separate agreement between the 
railroad and the sleeping-car company, 
whereby the latter furnishes its own ser¬ 
vants and conductors, and has exclusive 
control of the cars used on the former 
company’s road; Beach, Railr. 1007: 19 Alb. 
L. J. 471 ; 125 Mass. 54. See 52 Fed. Rep. 262. 

Sleeping-car companies are not liable as 
innkeepers ; 73 Ill. 360 ; 16 Abb. Pr. (N. S.) 
352; 6 Ohio Dec. 85; 24 Am. L. Reg. N. 9. 
95 ; 28 Neb. 239; nor as common carriers; 
73 Ill. 360 ; 143 Mass. 267 ; 40 La. Ann. 87 ; 
151 N. Y. 103; 3 Penny. 78 ; 124 N. Y. 53; 
69 Tex. 120 ; 24 Mo, App. 29 ; 63 Miss. 609; 
52 Fed. Rep. 202 ; 74 id. 499 ; nor as a car¬ 
rier providing state-rooms for his pas¬ 
sengers; 43 How. Pr. 466. 

A sleeping-car company impliedly un¬ 
dertakes to keep a reasonable watch on the 
passenger and his property ; but no more ; 

23 Am. L. Reg. N. s. (Ky.) 788; whether 
the passenger is in his berth or in tho 
wash-room ; 28 Mo. App. 199; 23 S. E. Rep. 
(Ga.) 186 ; while he is asleep ; 73 Ill. 3G0 ; 

24 Mo. App. 29; or while occupying his 
berth ; 143 Mass. 207. The company is lia¬ 
ble for the watch and money of a passen¬ 
ger stolen while lie was asleep, where it 
appeared that the company’s servant dis* 
ooeyed a regulation which required him to 
keep a continuous watch during the night; 
10 Am. & Eng. R. Cas. 324. It is the duly 
of a sleeping-car company to keep reason¬ 
able guard over the persons and jiroperty 
of passengers ; 84 Ind. 474; 74 Tex. 654 ; 
143 Mass. 267 ; it is liable only where there 
is a lack of ordinary caro ; 6 Ohio Doc. 85. 

It is not liable for a pocket-book, con¬ 
taining money, negligently left by a pas¬ 
senger, if stolen by some one not in the 
company’s employ, unless an agent of the 
company knew, before the theft, that the 
property had been so loft ; 03 Miss. 609. 
It is not ordinarily liable for property 
stolen by another passenger; 84 Ind. 474. 
Where a porter, acting under the rules of 
the company, takes charge of baggage to 
aid iu removing it from the car, it is 
within the scope of his employment, and 
the company is liable for its loss ; 44 N. E. 
Bep. (Ind. App.) 1010. 

The company is liable—in any case—only 
for a reasonable amount of money and per¬ 
sonal belongings appropriate to the cir¬ 
cumstances of the plaintiff; 51 Fed. Rep. 
790; 143 Mass. 207; 28 Mo. App. 199; 72 
la. 238 ; 49 N. Y. S. 1111. In the absence 
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of evident of what lail reasonable amount, 
it has Invn held that the verdict must Ik? 
for nominal damages only ; S3 Mo. App. 
632. 

The duty of a sUvping-car company to 
protect its passengers from thieves cannot 
he waived by words printed upon the pas¬ 
senger's ticket or notices posted in the car ; 
06 S. W. Ken (Tex.) M2. It cannot avoid 
its liability by testing in the car a notice 
disclaiming responsibility for persuuul 
property left in berths, if such notice is 
net kuowu to the jsissengci ; 113 Moss, 
267. 

Though a passenger negligently leave bis 
pivperiy exposed. it it is stolen by a ser¬ 
vant of the sleeping-car company, the com¬ 
pany is liable ; 74 Tex. 754 ; 23 S. W. Hop. 
Tenn. 70; but it is not liable where a 
ivissenger's satchel is carelessly left, dur¬ 
ing his" absence from his scat, within the 
reach of persons outside ; 143 Mass, 243 ; if 
a passenger leave a large sum of money 
under Ins pillow while he goes to the 
wash-room, he cannot recover; 37 Mo. 
App. GOO ; unless it was left with the por¬ 
ter ; 50 id. 474. 

Negligence on the part of the sleeping- 
car company’s servants is not to be pre¬ 
sumed from the mere fact of the loss, but 
must be shown ; 28 Mo. App. 1U9; G Ohio 
Dec. So ; 124 N. Y. 53 ; 72 la. 228; GO Tex. 
120 . Contributory negligence on the part 
of plaintiff may defeat bis recovery ; 143 
Mass. 207 ; 51 Fed. Rep. 700 ; 03 Miss. 609. 
The presumption of negligence arising 
from proof of loss is rebutted by the por¬ 
ter's uncontradicted evidence that he 
watched the car till after the loss ; 3 Colo. 
Add. 340. 

The railroad company is liable to a pas¬ 
senger who is injured through the negli¬ 
gence of u servant of a sleeping-car com¬ 
pany; 33 Ohio St. 461; 102 U. S. 451; 
though riding in a different cat 
from the one in which he lias pur¬ 
chased a seat; 102 U. S. 451; even though 
he knew that the sleeping-car was operated 
by a separate corporation ; see 102 U. S. 
451 ; Wood. Ry. 1700; though the question 
of his knowledge was deemed important 
in 33 Ohio St. 4G1. 

For an unjustifiable and wanton assault 
by a porter cn a passenger on a railroad 
train who had not purchased a sleeping- 
car ticket, it was held that the railway 
company was liable, but that the sleeping- 
car company was not; 40 La. Ann. 37,417. 
Whether the Latter is to be held liable, for 
the violent act of a porter depends upon 
whether the act came within the scope of 
his employment; 20 Fed. Rep. 100, The 
porter was held to be the servant of the 
railroad company in 120 N. Y. 117 (8 L. R. 
A. 224); 102U. S. 451. Where a passenger 
is ejected from a sleeping-car by train 
hands, their act is the act of the railroad 
company, nctof the sleeping-car company; 
49 Mo. App. 75. 

It has been held that where a passenger 
is wrongfully expelled from a sleeping-car 
by a servant of the railroad company, the 
9leeping-car company is not liable, and if 
expelled by a servant of the latter, the 
railroad company is not liable ; 37 Fed. 
Rep. 841. 

it cannot be said on demurrer that a 
company 19 not liable for injury to a pas¬ 
senger caused by the excessively low tem¬ 
perature of a car ; 74 Fed. Rep. 499. 

A railroad company cannot, by any ar¬ 
rangement with a sleeping-car company, 
evade the duty of providing proper meam 
tor tne sale carriage ot passengers ; 102 U. 
S. 457 ; 16 Lea 330; 125 Mass. 54 ; 103 N. 
Y. 80. 

A passenger travelling on a free pass, 
by which he waived action for injuries, 
purchased a seat in a sleeping-car, and 
while riding in it was injured; it was 
held that he was still bound by his waiver : 
108 N. Y. 80. 

A rule of a railroad company requiring 
a passenger to Itave n first-class ticket for 
his transportation before he can be as¬ 
signed to a berth in a sleeping-car, is a 
reasonable one and can be legally enforced; 
49 Ill. App. 75. 


A sleeping-car company is bound to af¬ 
ford equal facilities to rill travellers who 
apply for them in compliance with reason- 
anle regulations : 100 111. 222 ; 45 Fed. Rep. 
331); but it has ft right to sell a section to 
oiie passenger and is not liable to a passen¬ 
ger to whom it has refused to soil one of 
tho berths in such section, though it was 
not occupied ; 45 Fed. Rep. 339. And it 
is not bound to furnish a berth to one who 
by tho rules of the railroad company is 
not entitled thereto ; 144 Mass. 6 ; 52 Fed. 
Rep. 202. 

A purchaser of a section may share its 
U96 with any proper person whom he in¬ 
vites into it; 45 Foa. Rep. 330; and lie 
may, on leaving the train, transfer tho use 
of his section to another first-class pas¬ 
senger for tho rest of the trip; 34 Am. L. 
Rag. 709 (Super. Ct. of Baltimore). 

A passenger is entitled to occupy only 
the berth he pays for and which his ticket 
8 p 3 cifies; 14 S. W. Rep. (Tex.) 855. 

One who has paid for a berth from one 
point to another isontitled fcoacontinuous 
passage in it, or in one equally good, and 
cannot be transferred to another berth or 
another car at the arbitrary discretion of 
the oompany ; 60 Ind. 153. 

In the contract for tho use of the berth 
there is directly involved an obligation to 
awaken and notify the passenger in time 
for him to prepare safely and comfortably 
to leave the train at his destination ; 79 
Tex. 463. 

See 2 Beach, Railways § 1007 ; Hutchin¬ 
son, Carriers, 2d ed. £ 617 d ; 2 Rorer, Rail¬ 
roads ; Bishop, Non-Contract Law § 1162; 
21 L. R. A. 239 ; 9 L. R. A. 173. 

SLEEPING RENT. A fixed rent, as 
opposed to one varying with the profits. 
2 Harr. & W. 43. 

SLIP. In negotiations for a policy of 
insurance the “slip” is a memorandum 
between the parties containing the terms 
of the proposed insurance, and initialled by 
the underwriters. 

Although, under the English Marine 
Insurance Act, 1906, s. 22 (which requires 
every contract of marine insurance to be 
expressed in a policy) the slip itself is not 
enforceable, it is for many other purposes 
of Inga! effect; thus, where a slip has been 
initialed, the assured need not communicate 
to the insurer facts which afterwards come 
to fris knowledge material to the risk insured 
against, and the non-disclosure of those 
facts will not vitiate the policy afterwards 
executed, although it would do 90 if there 
were no slip. The slip is in fact a binding 
contract for the issue of the policy. Byrne. 

SLIPPA. A stirrup. There is a tenure 
of land in Cambridgeshire by holding the 
sovereign’s stirrup, 

SLOUGH* An arm of a river flowing 
between islands and the main land. 55 
la. 565. 

Slough Silver. An old rent paid instead 
of harvest work at the castle of Wig more, 
England. English. 

SLUT, bee bitch. 

SMALL BILLS. See »Sh in-plasters. 

SMALL DEBTS COURTS. The sev¬ 
eral county courts established by 9 & 10 
Viet. c. 95, for the purpose of bringing 
justice home to every man's door. 

SMALL NOTES, See Shix-plasters- 

SMART-MONEY. Vindictive or ex¬ 
emplary damages given lieyond the actual 
damage, by way of punishment and exam¬ 
ple, in eases of gross misconduct of de¬ 
fendant. 15 Conn. 225 ; 14 Johns. 352 ; 10 
Am. L. Reg. n. s. 566. That it cannot lie 
given by jury, see 2 Greeul. Ev. § 253, n. 
See Exemplary Damages. 

SMELTING. Smelting, though by 
derivation synonymous with melting, lias 
come to menu a melting of ores in tho 
presence of some re-agent which operates 
to separate the metallic element by com¬ 
bining with a non-metallic element. 68 


Fed. Hop. 351. 

SMOKE. ( h'diiumres relating to tho 
omission of smoko have boon on,-toll'd in 
nourly every oily and village. There in a 
great differonee in the smoke, dirt and soot- 
produeing qualities of fuel and in the fur¬ 
naces where consumed and in the* manner of 
stoking fires, and ns the careless and unre¬ 
st ruined use of some fuels tends to produce 
and discharge into the atmosphere surround¬ 
ing the places where such fuels arc so care¬ 
lessly ustnl, dirt and soot-laden smoko that 
is injurious and disagreeable, the produc¬ 
tion and discharge of such smoke is a proper 
subject for reasonable police regulation. 
199 X. Y 212-13. 

Explosions or Combustions. “Smoke 
explosions or combustions” arc caused by 
the accumulation of smoke or gas in mines 
resulting from the want of pure air ; such 
explosions never occur when the air is good. 
143 Ky. 351, 130 S. W. 020. 

SMOKE-SILVER. A modus of six- 

E >nce in lieu of tithe-wood. Twjsdale, 
ist. Vindicat. 77. 

SMUGGLING. The fraudulent tak¬ 
ing into a country, or out of it, merchan¬ 
dise which is lawfully prohibited. 

This definition was quoted and approved 
by Brewer, J., in 156 U, S. 185. 

“ Smuggling-consists in the bringing on 
shore, or carrying from the shore, goods 
and merchandise, for which the duty has 
not been paid, or of goods of which the 
importation or exportation is prohibited,” 
8 Bac. Abr. 253; so, in almost precisely 
the same words in I Hawk. PL CT. 601 ; 1 
Russ. Cr. 172; Gabb. CT. L. 818. 

In the Anti-Moiety Act, June 22, 1874, it 
was provided : 

“ That for the purpose of this act , smug¬ 
gling shall be construed to mean the act , 
with intent to defraud, of bringing into 
the United States, or with like intent, at¬ 
tempting to bring into the United States, 
dutiable articles without passing the same, 
or the packages containing the same, 
through the custom-house, or submitting 
them to the officers of the revenue, for ex¬ 
amination.” 18 U. S. Statutes at Large, 
ch. 391, p. 186. 

SO. The terms “hence” and “there¬ 
fore ” are sometimes the equivalent of 
“ so,” and the latter word is thus under¬ 
stood whenever what follows is an illus¬ 
tration of or conclusion from what has 
gone before. 33 Ind. 431. 

. SO HELP YOU GOD. See Oath. 

SOC. See Socage. 

SOCAGE. A species of tenure, whereby 
the tenant held his lands of the lord by 
any certain service in lieu of all other ser¬ 
vices, so that the service was not a knight's 
service. Its principal feature was its cer¬ 
tainty : as, to hold by fealty and a certain 
rent, or by fealty-homage and a certain 
rent, or by homage and fealty without 
rent, or by fealty and certain corporal ser¬ 
vice, as ploughing the lord's land for a 
specified number of days. 2 Bln. Com. 80. 

The term socage was afterwards ex¬ 
tended to all services which were not of a 
military character, provided they were 
fixed : as, by the annual payment of a rose, 
a pair of gilt spurs, a certain number of 
ca|K>ns, or of so many bushels of corn. Of 
some tenements the service was to be 
hangman, or executioner of persons con¬ 
demned in the lord’s court; for in olden 
times such officers were not volunteers, jun¬ 
to be hired fur lucre, and con hi only be 
bound thereto by tenure. There were 
three different species of these socage ten¬ 
ures—one in frank tenure, another in an¬ 
cient tenure, und the third iu base tenure : 
the second and third kinds are now called, 
respectively, tenure in ancient demesne, 
and copyhold tenure. The first is called 
free anil common socage, to distinguish it 
from the other two ; but, as the term soc¬ 
age has long ceased to be applied to the 
two latter, socage and free and common 
eocage now mean the same thing. 13rac- 
ton ; Co. Litt. 17, 86. Seo Tenure. 




BOCER 


1118 


By- the statute of 12 Car. II. c. 24, the 
ancient tenures by knight's service were 
abolished, and all lands, with the exception 
of copyholds and of eoclesiastical lands, 
whioh continued to be held in free alms 
(frankalmoigne), were turned into free and 
common socage and the great bulk of real 
property in England is now held under 
this ancient tenure. Many grants of land 
in the United States, made, previous to the 
revolution, by the British Crown, created 
the same tenure among us, until they were 
formally abolished by the legislatures of 
the different states, in 1787, the state of 
New York converted all feudal tenures 
within its boundaries into a tenure by free 
and common socage; but in 1830 it abol¬ 
ished this latter tenure, with all its inci¬ 
dents, and declared that from thenceforth 
all lands in the state should be held upon 
a uniform allodial tenure, and vented an 
absolute property in the owners according 
to their respective estates. Similar provi¬ 
sions have been adopted by other states ; 
and the ownership or land throughout the 
United States is now essentially free and 
unrestricted. See Tenure ; Sqka. 

SOGER (Lat.). The father of one's 
wife; a father-in-law. 

SOCIAL CONTRACT, cr COM- 
PACT. The reciprocal obligations of civil 
society and its members; conceived of by 
philosophers of the period preceding the 
French Revolution as a form of agreement, 
and opposed to the state of nature. Accord¬ 
ing to tnem, the individual gives up the right 
of redressing his own wrongs and yields 
obedience and support to the state. In 
return he receives public protection and 
defense. Stand. Diet. 

SOCIAL ENJOYMENT. These 
words are too comprehensive to state as the 
object for which a corporation is to be 
formed, as some social enjoyments are un¬ 
lawful. 2 D. R. Pa. 7C2. 

SOCIDA (Lat ). In Civil Law. The 
name of a contract by which one man deliv¬ 
ers to another, either for a small recom¬ 
pense or for a part of the profits, oertain 
animals, on condition that if any of them 
perish they shall be replaced by the bailor 
or he shall pay their value. 

A contract of hiring, with the condition 
that the bailee takes upon him the risk of 
the loss of the thing hired. Wolff § 088. 

SOCIETAS (Lat.). In Civil Law. A 
contract in good faith made to share in 
common the profit and loss of a certain 
business or thing, or of all the possessions 
of the patties. Calvinus. Lex.; Inst. 3. 
20 ; Dig. 17. 21. See Partnership. 

SOCIETAS LEONINA (Lat.). In 
Roman Law. That kind of society or 
partnership by which the entire profits 
should belong to some of the partners in 
exclusion of the rest. 

It was so called In allusion to the fable of the lion 
and other animals, who having entered Into part¬ 
nership for the purpose of hunting, the lion ap¬ 
propriated all the prey to himself ; Dijc. 17. iO.i ; 
rotn. Traits dt Sociitk, n. 12. See 2 M’Cord 421 ; 0 
Pick. 372. 

SOCTETE. In French Law. Partner¬ 
ship. 

Every soci£t£ is cither univer sells , being 
either of all present property, or of all future 
gains; or particuliire, being a particular 
contract for one definite enterprise. Gen¬ 
erally, the modes and consequences of a 
dissolution of a sociiU are the same as for 
that of a partnership in English law. Abbott; 
Brown. 

SOCIBTE ANONYMS. An asso¬ 
ciation where the liability of all the partner* 
is limited. It had, in England, until lately 
no other name than that of “chartered com¬ 
pany," meaning thereby, a joint stock com¬ 
pany whose shareholders, by a charter from 
the crown, or a special enactment of the 
legislature, stood exempted from any lia¬ 
bility for the debts of the concern, beyond 
the amount of their subscriptions. R. & 1«. 
Diet.; 2 Mill Pol. Ee. 485. 


SOCTETE EN COMMANDITE. In 
Louisiana. A partnership formed by a 
contract by which one person or partner¬ 
ship agrees to furnish another person or 
partnership a certain amount, either in 
property or money, to be employed by the 
person or partnership to whom it is fur¬ 
nished, in liis or their own name or firm, 
on condition of receiving a share in the 
profits, in the proportion determined by 
the contract, and of being liable to losses 
and expenses to the amount furnished and 
no more. La. Civ. Code, art. 2810; Code 
de Comm. 26, 88; 4 Pardessus, Dr. Com. 
n. 1027 ; DaUoz, Diet. Society Commerciale , 
n. 108. See Goirand, Code ; Com men dam ; 
Partnership. 

SOCIETIES. See Industrial and 
Provident Societies. 

SOCIETY. A society is a number of 
persons united together by mutual consent, 
in order to deliberate, determine, and act 
jointly for some common purpose. 

Societies are either incorporated and 
known to the law, or unincorporated, of 
which the law does not generally take 
notice. 

By civil society is usually understood a 
state, a nation, or a body politic. Ruther- 
forth, Inst. c. 1,2. 

SODOMITE. One who has been guilty 
of sodomy. Formerly such offender was 
punished with great severity, and was de¬ 
prived of the power of making a will. 

SODOMY. A carnal copulation by hu¬ 
man beings with each other arainst nature, 
or with a beast. See 2 Bisn. Cr. Law § 
1101 ; Whart. Cr. Law 570. 

It may be committed between two per¬ 
sons hotli of whom consent, even between 
husband and wife; 8 C. A P. 604: and 
both may be indicted; 1 Den. Cr. Cas. 464 ; 
2 C. & K. 860. Penetration of the mouth 
is not sodomy; Russ. A ll. 831 ; 81 Tex. 
Cr. R. 551. As to emission, see 12 Co. 88 ; 
1 Va. Cas. 807. See 1 Russ. Cr. 608; 1 
Mood. Cr. Cas. 84; 8 C. A P. 417; 8 Harr. 
A J. 154 ; 04 Mich. 27. 

A minor 12 years of age cannot consent 
to an act of sodomy committed on his 
person; and if he submits to it without 
resistance the act is still done by force ; 
61 Conn. 50. 

A domestic fowl is an ** animal" within 
24 A 25 Viet. o. 100, punishing unnatural 
offences. 24 ty. B. Div. 857. But see 1 
Russ. Cr. 608. 

80FT DRINKS. “Soft drinks" in¬ 
clude all non-intoxicating beverages, but are 
commonly understood to mean such bever¬ 
ages as contain a small per cent of alcohol 
but not a sufficient quantity to prodiv'-vptoxi¬ 
ca tion when dr unk in the largest practicable 
quantity. 142 Ky. 821, 135 o. W. 290. 

SOIL. The superficies of the earth on 
whioh buildings are erected or may be 
erected. 

The soil is the principal, and the building, 
when erected, is the accessory. 

SOIT DROIT FAIT AL PARTIE. 
In English Law. Let right be done to 
the party. A phrase written on a petition 
of right, and subscribed by the king. See 
Petition of Right. 

SOTT FAIT OOMME EL EST DE¬ 
SIRE. Let it be as it is desired. The 
royal assent to private acts of parlia m ent. 

SOKA, SOC, SOK. Jurisdiction ; a 
power or privilege to administer justice 
and execute the laws ; also a shire, circuit, 
or territory. Cowel. 

In the Domesday Book and the Leges 
Henrici distinction between 4 ‘ sake and 
eoke " is obliterated. Soke means jurisdic¬ 
tion and 44 sake and soke" is but a pleonas¬ 
tic phrase, which means no more than 
eoke. Before the Norman times the idea of 
jurisdiction was expressed by a technical 
word, the meaning of whioh was rigorously 
observed. This is sacu and the word has 
strangely vanished from our legal vocab¬ 
ulary, but is still preserved even in its 


technical sense by the German sache; 
Maitl. Domesd. 250. The same writer says 
that of the two words soke is by far the 
commoner, and that sake is rarely found 
except in connection with soke, and when 
so found it seems to be merely an equivalent 
for the latter word. 5ake originally sig¬ 
nified a matter, a thing; hence, a matter 
or cause in the lawyers’ sense of these 
terms. A “matter" in dispute between 
litigants, a “ cause ” before a court. 
While soke, socna , soka , is the Anglo-Saxon 
socn, and has for its primary meaning a 
seeking. The phrase “ holding with sake 
and soke ” seems to be equivalent afterthe 
Conquest with “he held freely;” Maitl. 
Domesd. 80; which see for a learned dis¬ 
cussion as to the distinction between the 
two words. 


SOKEMANS, SOCMEN. Freehold¬ 
ers whose holdings might be no larger 
than those of the villans, but who would 
generally, instead of the heavy services, 
pay fixed and not heavy rent; 3 Soc. Eng. 
860. Those who held their land in socage 
2 Bla. Com. 100. 

SOLAR DAY. That period of time 
which begins at sunrise ana $nds at sunset; 
the same as “artificial day." Co Litt. 
185 a. 

SOLAR MONTH. A calandar month. 
Co. Litt. 135 b ; 1 W. Bla. 450 ; 1 Maule A 
8. Ill ; 1 Bingh, 807. 

SOLARES. In Spanish Law. Lots 
of ground. This term is frequently found 
in grants from the Spanish government of 
lands in America. 2 White, Recop. 474, 

SOLATIUM. Compensation. 

Especially the compensation allowed by 
the law for injury done to the feelings, as 
distinguished from the indemnification 
awarded for pecuniary loss sustained, or 
physical injury inflicted. Abbott. 


SOLD NOTE. The name of an instru¬ 
ment in writing, given by a broker to a 
buyer of merchandise, in which it is stated 
that the goods therein mentioned have 
been sold to him. 1 Bell, Com. 435; Story, 
Ag. § 28. Some confusion may be found 
in the books as to the name of these notes : 
t.h«v ata sometimes called bouaht notes. 


BOLD OR REMOVED FOR SALE, 

In an act (Oct. 22, 1914) which levies a 
tax upon t hin™ “manufactured, sold, or 
removed for sale/’ the words “sold, or re¬ 
moved for sale” mean that the tax falls due 
in some oases before a Bale is complete. 25G 
U. 8. 448. Removal for the punpoee of 
forwarding a sale is a removal for sale 
within the meaning of the act. Id. 


SOLDIER. A military man; a private 
in the army. See Troops. 

Soldiers re-enlisted “for clerical service 
and messenger duty,” under act of congress 
of July 29, 1886, are still in the service, and 
under U. 8. Rev. St. § 1285, are entitled to 
the additional pay for certificates of merit. 
28 Ct. Cl. 462. See Longevity Pay. 


SOLE. Alone, single; used in contra- 
dictinction to joint or married . A sole 
tenant, therefore, is one who holds lands 
in his own right, without being ioined with 
any other. A feme aote is a single woman ; 
a eole corporation is one composed of only 
one natural person. 

SO LEMN FORM. There me two 
kinds of probate; namely, probate in com¬ 
mon form, and probate in solemn form. 
Probate in common form is granted in the 
registry, without any formal procedure in 
nourt, upon an ex parte application made by 
the executor. Probate in solemn form is in 
the nature of a final decree pronounced in 
opon court, all parties interested having been 
duly cited. The difference between tin- 
effect of probate in common form and pro¬ 
bate in solemn form is, that probate in 
common form is revocable, whereas probate 
in solemn form is irrevocable, as against all 
person* who have been cited to see the pro¬ 
ceeding or who can be proved to have been 
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pnvv to thiw proceedings, except in the 
when' a will of euoeequent date is 
duavvered. in which case probate of nti 
earlier mil, though granted in solemn form, 
would ho revoked Abbott ; Coo to Proh. 
\\ 5th ed.. 337-339 

SOLEMNITY. The formality estab¬ 
lished by law to render a contract, agree¬ 
ment, or other act valid. 

As the solemn i rat ion of a marriage is the 
consummation of a valid marriage ; S3 L. 

J. Oh. 139; 49 id. 193 ; and an oath to be 
taken solemnly does not merely mean re- 
ligiouslv, hut ’with all due solemnities; 14 
Q. B. D. 667. See Marriage. 

SOLICITATION. Solicitation to 
commit a crime is usually held to be pun¬ 
ishable as a misdemeanor, though the 
offence solicited may not be committed ; 
136 Mass. 545 ; 37 N. J. 112 ; but it has been 
held otherwise, as, where a letter was 
written requesting one to commit murder, 
which never reached the person to whom 
it was addressed ; 19 W. R. 109. See 29 
Mich. 50; 11 Ga. 253. If the offence re¬ 
quires the concurrent action of two or 
more persona, it is doubtful whether a so¬ 
licitation of one person by another to com¬ 
mit the offence is in itself criminal; 1 
McClain, Cr. Law § 220. 

The offence of this character most fre¬ 
quently mentioned in criminal law books 
is what is termed solicitation of chastity. 
The asking a person to commit adultery or 
fornication of itself is not an indictable 
offence; Salk. 382 ; 2 Chitty, Pr. 478 ; 54 Pa. 
309 ; contra, 7 Conn. 267 ; Bish. N. Cr. L. §§ 
767. 768. The distinction is sharply drawn 
by the Pennsylvania case and the Connecti¬ 
cut ctse. In the latter, solicitation to 
commit adultery, which was a statutory 
felonyt was held indictable, in the former 
where the offence was a misdemeanor, it 
was not. See also Whart. Cr. L.,9th ed. § 
179. and a criticism thereon in 146 Pa. 88. 
In England, the bare solicitation of chastity 
is punished in the ecclesiastical courts ; 2 
Chitty, Pr. 478. See Whart. Cr. Law 1738 ; 

2 Ld. Raven. 809 ; Bish. Cr. Law § 707. 

The civil law punished arbitrarily the 
person who solicited the chastity of an¬ 
other ; Dig 47. 11. 1. 

■Hae term solicitation U also need in connection 
with other offences, aa. solicitation to larceny, sod¬ 
omy, bribery, threatening notice. 1 Bish. Cr. L. $ 
707. Under the stat. of 24 & 25 Viet. c. loo, | 4, who¬ 
ever shall solicit any one to murder any other per¬ 
son, shall be guilty of a misdemeanor. UDder this 
act the editor of a German paper in London was 
in tided and found guilty, for having published an 
article commending the amassinatioo of the em¬ 
peror of Russia; 7 Q. B- Div. *44 ; 1 Bish. Cr. L. 
nSB a. Solicitation and an offer of money to com¬ 
mit murder, meet the test of a common-law crime 
see MisDEMRasoa). constituting an act done, a step 
a the direction of that crime; 146 Pa 88. On an 
indictment for solicitation to commit anon. evl. 
denco that the prisoner solicited other parties to 
burn the same building is admissible; f* Co. CU 
Rep. Pa. 800. 

SOLICITOR. A person whose busi¬ 
ness is to be employed in the care and 
management of suits depending in courts 
of chancery. 

A solicitor, like an attorney, will be re¬ 
quired to act with perfect good faith to¬ 
wards his clients. He must conform to 
the authority given him. It is said that 
to institute a suit he must have a special 
authority, although a general authority 
will be sufficient to defend one. The want 
of a written authority may subjeot him to 
the expenses incurred in a suit; 8 Mer. 12. 
See 1 Phil. Ev, 192 ; 2 Chitty, Pr. 2. In a 
recent English case it was held that a com¬ 
promise entered into before the issue of a 
writ is not binding on the client; 16 L. T. 
n. 8. 833 ; the English court of appeal has 
just held that the same rule applies where 
a solicitor before action accepted a small 
sum in discharge of his client's claim with- 
ou* tl>e latter’s sanction: 55 Alb. L. J. 464. 
8 ,e Attorney at Law ; Counsellor at 
Law ; Pboctor. 

Solicitor* have hitherto been regarded m officers 
ot the court of chancery ; and it has been the usual 
course that, u soon aa any one baa been ad¬ 
mitted an attorney, ho should apply to be ad¬ 
mitted a solicitor, which la done by the Master of 
the Rolls aa a matter of coarse. Hunt, Ea. PI. Ill 
c. ft. But now by the Judicature Act of 1878. a. 87. 


all solicitors, attorneys, and proctors are to be 
henceforth aalled solicitors of the supreme court; 
Uot. A W. 

SOLICITOR-QJBJI IBH.AL. The solic¬ 
itor-general of the United States is ap¬ 
pointed by the president to assist the 
attorney-general in the performance of his 
duties, ana in case of a vacancy in the office 
of attorney-general, or of his absence or 
disability, tne solicitor-general has the 
power to exercise all the duties of that 
office. Except when the attorney-gen¬ 
eral in partiouUr oases otherwise directs, 
he and the solicitor-general argue oases in 
the supreme court, In whioh the United 
States is interested. R. S. §§ 847, 859, 

In English Law. A law officer of the 
orown, appointed by patent during the 
royal pleasure, who assists the attorney- 
general in managing the law business of 
the crown. Selden T. 6. 7. He is first in 
right of preaudience ; 8 8harsw, Bl. Com. 
28, n. (a), n. 9; Encyc. Brit. 

SOLICITOR OF THE SUPREME 
COURT. The solicitors before the su¬ 
preme courts, in Scotland, are a body of 
solicitors entitled to practise in the court 
of session, etc. Tbeir charter of incorpo¬ 
ration bears date August 10, 1797. 

SOLICITOR OF THE TREAS¬ 
URY. The title of one of the officers of 
the United States, created by the act of 
May 29, 1680 ; he is appointed by the pres¬ 
ident, by and with the advice and consent 
of the senate, and is under the supervision 
ot the department of justice. R. S. § 349. 

SOIiEDO, IN. See In Solidum. 

SOLITARY CONFINEMENT. See 

Penitentiary ; Punishment. 

This phrase has reference to the tormer 
system of imprisonment by complete isola¬ 
tion of a prisoner from all human society, 
his confinement in a cell, so arranged that he 
h ad no direct intercourse with or sight of any 
human being, and no employment or instruc¬ 
tion. In later years, this system of confine¬ 
ment has been modified in some instances 
by allowing the prisoner to see his attend¬ 
ants, religious adviser, legal counsel, and 
members of his family, such access, however, 
bring in accordance with prison regulations. 
Solitary confinement has been held an ad¬ 
ditional punishment to the punishment of 
death, even when it has such statutory 
mitigations as those mentioned above. 134 
U. S. 167 et seq. 

SOLTTTIO (Lat. release). In Civil 
Law. Payment. By this term is under¬ 
stood every species of discharge or libera¬ 
tion, which is called satisfaction, and with 
which the creditor is satisfied. Dig. 46. 
3. 54 ; Code 8. 43. 17 ; Inst. 3. 80. This 
term has rather a reference to the sub¬ 
stance of the obligation than to the nu¬ 
meration or counting of the money. Dig. 
50. 16. 176. 

BOLUTOO INDEBITI (Lat.). In 
Civil Law. The case where one has paid 
a debt, or done an act or remitted a .claim 
h©cause he thought that he was bound in 
law to do bo, when he was not. In such 
cases of mistake there is an implied obli¬ 
gation ( quasi ex contractu) to pay back 
the money, etc.; Poll. Contr. 489; M&c- 
keldey, Civ. Law g 458. 

SOLVENCY. The state of a person 
who is able to pay all his debts: as also 
such attitude of his property as that it 
may be reached and subjected by process 
of law, without his consent, to the pay¬ 
ment of such debts. 116 Mo. 236 ; 82 id. 
869 ; 4 Cush. 127. The opposite ot insolv¬ 
ency (q. tt.). 

BOLVENDUM IN FUTURO. Tube- 

paid at a future time. English. 

SOLVENT. One who has sufficient to 
pay his debts and all obligations. Dig. 50. 
16. 114. 

A person is Bolvent who owns property 
enough and so situated that all his debts 
can be collected from it by legal proceed¬ 
ings ; 18 Wend. 877 ; 53 Barb. 547. But 


other oases hold that to be solvent one 
must be able to pay all his debts In the 
ordinary course of trade. See 9 N. B. R. 
149 ; 79 la. 482. Bee Insolvency. 

SOLVERE (Lat. to unbind ; to untie). 
To release; to pay ; solxtere dicimus eitm 
jm* /ectf ^uod/acere promisit. 1 Bouvier, 

SOLVIT AT) DIEM (Lat. he paid at 
the day). The name of a plea to an action 
on a bond, or other obligation to nay 
money, by which the defendant pleads tiiat 
he paid tne money on the day it was duo. 
See 1 Stra. 652; Rep. temp. Hard w. 188; 
Corny ns. Dig. Pleader (2 W. 29). 

This plea ought to ooncluae with an 
averment, and not to the country ; 1 Sid. 
215; 12 Johns. 258. See 2 PliiU. Ev. 92; 
Coxe N. J. 467. 

SOLVIT POST DIEM (Lat. he paid 
after the day). The name of a special plea 
in bar to an action of debt on a bond, by 
which the defendant asserts that he paid 
the money after the day it became due. 1 
Chitty, PI. 480, 555 ; 2 Phill. Ev. 93. 

SOMNAMBULISM (Lat. somnium, 
sleep ; ambulo % to walk). Sleep-walking. 

The mental condition In this affection Is not very 
unlike that of dreaming. Many of their phenomena 
are the same ; and the former differs from the latter 
chiefly In the larger number of the functions In¬ 
volved In the abnormal process. In addition to the 
mental activity common to both, the somnambulist 
eajoyd the use of bis senses in somedegree, and the 

f iower of locomotion. He Is thereby eoAbled to per. 
orm manual operations aa well, frequently, as in 
his waking state. Usually, however, the action of 
the senses Is more or less imperfect, many of the 
Impressions being incorrectly or notatall perceived. 
The person walks against a wall, or stumbles over 
an object in his path ; he mistakes some projections 
for a horse, strides across it, and imagines himself 
to be riding ; he bears the faintest sound connected 
with what ne is doln?. while the voices of persons 
near him, and even the blast of a trumpet, are en¬ 
tirely unnoticed. Occasionally the power of the 
senses Is increased to a degree unknown in the 
waking state. Jane Rider, whose remarkable his¬ 
tory was published some thirty years ago, could 
read the almost obliterated dates of corns In a dark 
room, and was able to read and write while ber eyes 
were covered with several folds of handkerchief. 
For the most part, however, the operations of the 
somnambulist consist la getting up while asleep, 
groping about In the dark, endeavoring to make his 
way out of the house through doors or windows, 
making some inarticulate sounds, perhaps, and All 
the while unconscious of persons or things around 
him. The power of the perceptive faculties, as well 
as that of the senses, is sometimes increased In a 
wonderful degree. It is related of the girl just 
roentimel that in the At she would slog correctly, 
and play at backgamm>n with considerable skill, 
though she bad never done eithsr when awake. 

The somnambulist always awakes suddenly, and 
has but a faint conception, if any, of what he has 
been thinking and doing. If conscious of anything, 
It is of an unpleasant dream imperfectly remem¬ 
bered. This fact, not being generally known, will 
often enable us to detect simulated somnambulism. 
If the person on waking continues the same train of 
thought and pursues the same plans and purposes 
which he did while asleep, there can be no doubt 
that he Is feigning the affection. When a real som¬ 
nambulist, for some criminal purpose, undertakes 
to simulate a paroxysm, he is not at all likely to 
imitate one of nls own previous paroxysms, for the 
simple reason that he knows less than others how 
he appeared while in them. If, therefore, somnam¬ 
bulism is alleged in any given case, with no other 
proof than the occurrence of f ormer paroxysms un¬ 
questionably genuine, it must be viewed with suspi¬ 
cion (f the character of the alleged paroxysm differs 
materially from that of the genuine ones. In one 
way or another, a case of simulation would gen¬ 
erally be detected by means of a close and Intelli¬ 
gent scrutiny, so difficult is It to imitate that mixtr 
ureof consciousness and unconsciousneas, of dull 
and sharp perceptions, which somnambulism pre¬ 
sents. Tne history of the individual may throw 
some light on the matter. If he has had an op¬ 
portunity of witnessing the movements of a som¬ 
nambulist in the course of his life, this fact alone 
would rouse suspicion, which would be- greatly in¬ 
creased If the alleged paroxysm presented many 
traits like those of the paroxysms previously wit¬ 
nessed. 

The legal consequences of somnambu¬ 
lism should be precisely those of insanity, 
which it so nearly resembles. The party 
should be exempt from punishment for Ins 
criminal acts, and be held amenable in 
damages for torts aud trespasses. Som¬ 
nambulism, though possibly not technical 
insanity, will sometimes have the same ef¬ 
fect as excusing crime ; 78 Ky. 183 ; 1 
Bish. N. Cr. L. § 395; “simply because 
the person committing it would not know 
what he was doing; ” Stephen, J., in 23 Q. 
B. D. 168. The only possible exceptions 
to this principle is to be found in those 
cases where tne somnambulist, by medi- 
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tating long on a criminal act while awake, 
is thereby led to commit it in hia next par¬ 
oxysm. Hoffbauer contends that, such 
being generally the fact, too much indul¬ 
gence ought not to be shown to the criminal 
acts of the somnambulist. l)\e I'sycltolo- 
gie , etc., c. 4, art. 2, But surely this is a 
rather refined and hazardous speculation, 
and seems like punishing men solely lnr 
bad intentions,—because the acts, though 
ostensibly the ground of punishment, are 
actually those of a person deprived of his 
reason. The truth is, however, that crim¬ 
inal acts have been committed in a state 
of somnambulism by persona of irreproach¬ 
able character. Tayl. Med. Jur. 744. See 
Gray, Med. Jur. 205 ; Whart. &S. Med. Jur. 
§ 492; Hush on the Mind 502; 18 Am. 
Journ. of Ins. 236. Tirrell’s Case, Mass. 

SON. An immediate male descendant. 
In its technical meaning in devises, this is 
a word of purchase; lmt the testator may 
make it a word of descent. Sometimes it 
is extended to more remote descendants. 
2 Des. 123, n. 

SON ASSAULT DEMESNE (L. Fr. 

his own first assault). In Pleading. A 
form of a plea to justify an assault and. 
battery, by which the defendant asserts 
that the plaintifr committed an assault 
upon him and the defendant merely de¬ 
fended himself. 

When the plea is supported by evidence, 
it is a sufficient justification, unless the re¬ 
taliation by the defendant were excessive 
and bore no proportion to the necessity or 
to the provocation received ; 1 East, PLCr. 
40C ; 4 Denio 448. 

SON-IN-LAW. The husband of one's 
daughter. 

3QNTICUS (Ijiit.). That which tend* 
to delay or put off; that which authorizes 
or excuses delay. 

SOON. Within a reasonable time. 14 
Kan. 232. 

As Soon As. A contract to deliver 
cotton “ns soon as it can be picked out and 
shipped” wns held to allow the lapse of a 
reasonable time, and until the usual mode 
of transportation could be employed. An¬ 
derson ; 2 Ired. L. 429. The chart er of a rail¬ 
road company authorized it “as soon as it 
conveniently ran” to construct a road, with 
tracks, works, appendages, etc. Held, that 
the company was not bound to exercise its 
whole authority in the beginning, when the 
demands of business are few. Id.; 54 Pa. 
107. 

SORCERY. Witchcraft (q. r.L Eng¬ 
lish. 

SOREHON, or BORN. An arbi¬ 
trary exaction. formerly existing in Set t- 
land and Ireland. Whenever achieltaiu 
had a mind to revel he came down among 
the tenants with his followers, by way of 
contempt called *• Gilliuntfitts ,” and lived 
on free quarters. Bell, Diet. 

SORB (Lat.). In Civil Law. A lot; 
chance; fortune. Calvinus. Lex. ; Ains¬ 
worth, Diet. Sort. Kind. The little scroll 
on which the thing to be drawn by lot was 
written. Carpentier, Gloss. A principal 
or capital sum : e. <j. tbe capital of a pait- 
nership. Calvinus, Lex. 

In Old English Law. A principal 
lent on interest, as distinguished from the 
interest itself. Pryn. Collect, p. 161; Cowel. 

See In rF.itKs.sr.. 

SORTITIO. A casting of lots. Sorti - 
tio indicum , a drawing of judges, on crim¬ 
inal trials, similar to the modern practice 
of drawing a jury. 3 Bin. Com. 300, 

SOUL SCOT. A mortuary, or cus¬ 
tomary gift due ministers, in many par¬ 
ishes of England, on the death of parish¬ 
ioners. It was originally voluntary ami 
intended as amends for ecclesiastical dues 
neglected to be paid in the lifetime. 2 
Sharew. BLa. Com. 425*. 

SOUND MIND That state of a man’s 


mind which is adequate to reason and 
comes to a judgment upon ordinary sub¬ 
jects like other rational men. 2 Hamilton, 
Byst. Leg, Med. 28. 

The law presumes that every person who 
lias acquired his full age is of sound mind, 
and, consequently, con»i>etcnt to make 
contracts and perform all his civil duties; 
and lie who asserts to the contrary must 
prove the affirmation of his position bv ex¬ 
plicit evidence, and not by conjectural 
proof ; 2 Hagg. Eccl. 434 ; 3 Add. fiocl. 86 ; 
8 Watts GO ; Hay, Med. Jur. £ 92; 3 Curt. 
Eccl. 671. 

According to law, “soundness of mind” 
in making n will is for the testator to have 
such mental capacity as to enable him to 
know the objects of his bounty, the character 
and value of hjs estate, and 1o make a 
rational survey of his estate, and dispose of 
it according to a fixed purpose of his own. 
109 Ky. 325, 58 S. W. 773. 

SOUND MIND AND MEMORY. 

This phrase does not mean a mind without 
a flaw, or a memory without a fault. 16 
Daly 510. See Will. 

SOUNDING IN DAMAGES. When 
au action is brought, not for the recovery 
of lauds, goods, or sums of money (as is 
the case in real or mixed notions or the 
personal action of debt or detinue), but for 
damages only, as in covenant, trespass, 
etc., the action is said to be sounding in 
damages. Stcpli. PI. 126. 

SOUNDNESS. General health ; free¬ 
dom from any permanent disease. 1 Carr. 
& M. 291. To create unsoundness, it is re- 

? uisite that the animal should not be use- 
ul for the purpose for which he is bought, 
and that inability to be so useful should 
arise from disease or accident. 2 Mood. & 
R. 113, 137; 9 M. & W. 070. 

In the sale of animals they are sometimes 
warranted by the seller to be sound ; and it 
becomes important to ascertain what is 
soundness. Horses affected by roaring; a 
temporary lameness, which rendered the 
horse less lit for service ; 4 Cnmp, 271; but 
see 2 Esp. C:i3. 573; a cough, unless proved 
to be of a temporary nature ; 2Chitty, Bail. 
245,410; and a nerved horse; Ry. & M. 
290; have been held to be unsound. But 
crib-biting is not a breach of a general 
warranty of soundness ; Holt, Cas. 630 ; but 
see 8 Gray 430 ; 43 Vt. 608. The true test 
is whether the defect complained of ren¬ 
ders the horse less than reasonably fit for 
present use ; 0 M. & W. 008. See Oliph.; 
Hanover, on Horses ; Benj. Sales § 019. 

An action on the case is the proper 
remedy for a verbal warrant of soundness ; 
1 H. Bla. 17 ; 9 B. & C. 259 ; 2 Dowl. & R. 
10; 1 Taunt. 560; Bac. Abr. Action on the 
Case (E). 

SOURCES OP THE LAW. The 
authority from which the laws derive their 
force. A term used to include all the re¬ 
liable testimonials of what constitutes the 
law. 

The power of making nil Jftwa Ifl (n the people or 
their representatives, and none caii have any force 
whatever which are derived from any other source. 
But it Is not required that the legislator shall ex- 
pressly paX* upon all laws, and give the sanction of 
ms soul, before they cun have life ur existence. The 
laws aro, therefore, such as have received an ex¬ 
press sanction, and hucIi as derive their force and 
effect from Implication. 

The t jcpitea iawe arc—first, the constitution of the 
United States ; secondly, the treaties made with 
foreign powers; thirdly, the acts of congress; 
fourthly, the constitutions of the respective states ; 
lirthly, the laws mado by the several state legisla¬ 
tures ; sixthly, the laws made by inferior legislative 
bodies, such as the councils of municipal corpora¬ 
tions, and the gcncrul rules made by the courts. 

The constitutions of the respective states, if not 
opiHiscd to the provisions of the constitution of the 
United Suites, are of binding force in the stales 
respectively ; ami no act of the state legislature 
has any force which is made la contruv; nliou of the 
Btutc constitution. 

The laws of the several states constitutionally 
made by tile state legislatures have lull and com¬ 
plete authority In tlio respective states. 

Laws are frequently innde by Inferior legislative 
bodies which aro authorized by the legislature : 
such are the municipul councils of cities or 
boroughs. Their laws are generally known by the 
name of ordinances, anil alien lawfully ordained 
they arc binding on the people. The courts, per¬ 
haps by a necessary usurpation, have been In the 
practice of making eenornl rules and orders, which 
sometimes affect suitors and parties as much as the 


most regular laws enacted by congress. These ap¬ 
ply to All future cases. There are also rules made 
In particular cases as they arise : but these .are 
rather decrees or judgments than laws. 

The tacit laws, which derive their authority from 
the consent of the people without auv legislative 
enactment, tnay be subdivided into,-- 

The common forr, which is derived from two 
sources, the common law of England, and Ihe prac¬ 
tice and decisions of our own courts. In some 
states It lias been enacted that the common law of 
England shall be the law, except where the name Is 
Inconsistent with our constitutions and laws See 
Law. 

Customs which have been generally adopted by 
the people have the force of law. 

The principles of Itoman law. See Civil, Law. 

The Canon law, which was adopted by the eccle¬ 
siastical courts, figures in our laws respecting mar- 
riago, divorces, wills and testaments, executors 
aod administrators, and many other subjects. 

The jurisprudence, or decisions of the various 
courts, have contributed their full share of what 
makes the law. These decisions nre made by fol¬ 
lowing precedents, by borrowing from the sources 
already mentioned, and sometimes by the less ex¬ 
cusable disposition of the judges to legislute on the 
bench. 

The monument where the common law is to be 
found are the records, reports of cases adjudicated 
by the courts, and the treatises of learned men. 
The books of reports are Ihe best proof of w lint Is 
the common law ; but. owing to the difficulty of 
finding out any systematic arrangement, recourse 
is hail to treatises upon the various branches of the 
law. The records, owing to their being kept in one 
particular place and Iherefore not generally acces¬ 
sible, tye seldom used. 

See Law ; Precedent ; Judoe-Madf. Law: Judi¬ 
cial Power ; Legislative Power: Stake Decisis; 
Constitutional ; Treaty ; Statute ; Common Law : 
Civil Law ; Pmzx Court. 

SOUS SEING PRIVE. In Louis¬ 
iana. An net or contract evidenced by 
writing under the private signature of the 
parties to it. The term is used in opjxisi- 
tion to the authentic act , which is an agree¬ 
ment entered into in the presence of & no¬ 
tary or other public officer. 

SOUTH CAROLINA. One of the 

original thirteen United States. 

This state was originally part of the British prov- 
luce of Carolina , then comprehending both North 
Carolina and South Carolina. That province was 

S frauteJ by Charles II., by charter issued to eight 
ord proprietors, iu 1W3, ami amended lu 1065 so as 
to extend it between twenty-nine aud thirty-six 
degrees thirty minutes, north latitude, drawn from 
the Atlantic to the Pacific ocean. The first perma¬ 
nent settlement in South Carolina was effected in 
loro by emigrants from England who landed at 
Beaufort, then Port Royal, in the same year mid 
removed to the point ou the river Ashley nearly 
opposite the present site of Charleston ; but, aban¬ 
doning this position, they Again removed, in IGSu, to 
Oyster Point, at the confluence of the Ashley and 
Cooper, where they founded Charleston. 

In 1710, the colonial logislature disowned the 

R roprietury government mid threw the colony into 
le hands of the king, who, accordingly, assumed 
the conLr.d of it, but not until IT^tl was the charter 
surren.lero l. In that year the shares of seven out 
of the eight lords proprietors were ceded. The 
eighth share, which belonged to the family of Lord 
Granville, formerly Curturet, wns retained, and laid 
off la North Carolina,—which was about tlu same 
time fin illy divided from South Carolina. 

In 173-J, that part of South Carolina tying west of 
the river Savannah was granted by the crown to (he 
Georgia Company, under Oglethorpe. Thus South 
Carolina was reduced iu extent, and, in consequence 
of subsequent arrangements, made with Georgia in 
17S7 In the treaty of Beaufort, and with North Caro¬ 
lina In the early part of the present century, the 
present boundaries were established. 

On March 2fi, ITTii, thn first constitution was 
adopted.—tho earliest it is believed, of the American 
constitutions. 

SOUTH DAKOTA. One of the states 
of the United States. 

It was Admitted to the Union under the not of 
Feb. 22. which included also North Dakota, 
Montana, and Washington, which t««geth«T con* 
Ktitutcd tlio territories of Dakota, X on tana, and 
Washington. See Noiith Dakota. 

SOVEREIGN . A chief ruler with su- 

f ireme power ; a king or other ruler with 
imited power. An action is not main¬ 
tainable against a foreign sovereign. 44 
L. T, Rep. n. s, 199. 

Courts of England will take judicial no¬ 
tice of the status of a foreign sovereign 
and will not take jurisdiction over him. 
unless he voluntarily submits to it; [1894J 
1 Q. B. 140. 

A foreign sovereign brought suit to re¬ 
strain the defendants from using a fund in 
& certain way, and the defendants set up a 
claim for damages; it was held that the 
court had no jurisdiction over such claim ; 
[18931 1 Ch. 190. 

“ When a foreign sovereign comes into 
court for the purpose of obtaining a 
remedy, then, by way of defence to that 
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proceeding (by counter-claim, if neces¬ 
sary!. to the extent of defeating that claim, 
the person sued may file a crossolaim .. . . 
for the purpose of enabling complete jus¬ 
tice to ho done between them." 29 \y. R. 
125. jx'r James, L. J. 

It is a general rule that the sovereign 
eon not be sued in lus own court without 
his consent : and Iu-ihv no direct judg¬ 
ment can be ivn !•* rod against him therein 
for costs, exc *pt in the manner and on the 
condition I - ' hn> prescribed: 40 La. Ann.858. 
See State. 

In En g lish L&w. A gold ooin of Great 
Britain, of the value of a pound sterling. 

SOVEREIGN DE JURE OR DE 
FACTO. Who is sovereign de jure or de 
facto of territory is not a judicial, but a 
political question, the determination of which 
by the legislative and executive departments 
of any government conclusively oinds the 
judges as well as all other officers, citizens 
and subjects of that government. 205 U. S. 
267. 

SOVEREIGN POWER. See Sov¬ 
ereignty. The sovereign or supreme power 
in every state resides in the people. Black- 
stone supposes the jura summi imperii, or 
the right of sovereignty, to reside in those 
hands in which the exercise of the power of 
making lawB is placed. Our simple and more 
reasonable idea is that the government is a 
mere agency established by the people for 
the exercise of those powers which reside in 
them. The powers of government are not, 
in strictness, granted, but delegated powders. 
They are then trust powers, and may be 
revoked. It results that no portion of 
sovereignly resides in government. Ander¬ 
son ; 1 Shiarsw. Bl. Com. 49. 

SOVEREIGN STATE. One which 
governs itself independently of any foreign 
power. See Sovereignty ; State. 

SOVEREIGNTY. The union and ex¬ 
ercise of all human |>ower possessed in a 
state : it is a combination of all power ; it 
is the power to do everything in a state 
without accountability,—to make laws, to 
execute and to apply them, to impose and 
collect taxes and levy contributions, to 
make war or peace, to form treaties of al¬ 
liance or of commerce with foreign na¬ 
tions, and the like. Story, Const. £ 207. 

Abstractly, sovereignty resides in the 
body of the nation and belongs to the peo¬ 
ple. But the*** powers are generally exer¬ 
cised by delegation. 

When analyzed, sovereignty is naturally 
divided into three great powers: namely, 
the legislative, the executive, and the judi¬ 
ciary ; the first is the power to make new 
laws and to collect ana repeal the old ; the 
second is the power to execute the laws, 
both at home and abroad : and the last is 
the power to apply the laws to particular 
facts, to judge the disputes which arise 
among the citizens, and to punish crimes. 
See Executive Power ; Legislative 
Power; Judicial Power. 

Strictly speaking, in our republican forms 
of government the absolute sovereignty of 
the nation is in the people of the nation ; 
and the residuary sovereignty of each state, 
not granted to any of its public function 
aries, is in the people of the state ; 2 Dali. 
471. 

In international law a state is considered 
sovereign when it is organized for political 
purposes and permanently occupies a fixed 
territory. It must have an organized gov¬ 
ernment capable of enforcing low and he 
free from ail external control. A wander¬ 
ing tribe of savages, or nomads, or people 
united merely for commercial purposes or 
under control of another state cannot be 
considered as a sovereign state. Until a 
st ite becomes sovereign in the senre above 
described, it is not subj-ct to international 
law. The state* of the American Union 
are each, in a certain sense, sovereign in 
their domestic concerns, but not in inter¬ 
national law. and Norway is an instance 
of a community not sovereign in interna¬ 
tional law' 1 because bound in a union with 


Sweden. The fact of sovereignty is usually 
established by general recognition of other 
states, and, until such recognition is uni¬ 
versal, no community enn l*e considered us 
sovereign ; Snow, Int. Law 11). See In¬ 
ternational Law. • 

Every sovereign state is bound to respect 
the indejiendence of every other sovereign 
state, and the courts of one country will 
not sit in judgment on the nets of the gov¬ 
ernment of another, done within its own 
territory. 108 U. S. 250. 

“The transactions of independent states 
between ouch other are governed by other 
laws than those which municipal courts 
administer ; such courts have neither the 
means of deciding what is right, nor the 
power of enforcing any decision which 
they may make." Id Moore, P. C. 75. And 
the same is the case with their dealings 
with the subjects of other states ; Poll. 
Torts 105. See Jurisdiction, Between Staten. 

Public agents, military or civil, or for¬ 
eign governments, whether such govern¬ 
ments be de jure or de facto , cannot lie held 
responsible in any courts of the United 
States for things done in their own states 
in the exercise of the sovereignty thereof, 
in pursuance of the directions of their gov¬ 
ernments. 05 Fed. Rep. 577. See Tort. 

As to the jurisdiction of English courts 
over foreign subjects and ambassadors, see 
20 Law Mag. & Rev. 23. 

A judgment for plaintiffs in an action 
against army officers in possession of land 
used as a fort in which the plaintiff claimed 
a one-third interest, was a judgment di¬ 
rectly against the United States and will be 
set aside ; 102 U. S. 255, reversing 8 Tex, 
Civ. App. 679. 

SOWMING AND ROWMING. The 

apportioning or placing of cattle on a com¬ 
mon, according to the rights of the differ¬ 
ent persons interested. See Bell, Diet. 

SOWNE. A corruption of the French 
souvenn, remembered. Estreats that sowne 
are such as the sheriff may gather. Cowel. 
See Estreats. 

SPADONES (Lat.). In Civil Law. 
Those who, on account of their tempera¬ 
ment or some accident they have suffered, 
are unable to procreate. Inst. 1. 11. 9 ; 
Dig. 1. 7. 2. 1, And see Impotence. 

SPARSIM (Lat.). Here and there 
a scattered manner ; sparsely ; diapersedly. 
It is sometimes used in law : for example, 
the plaintiff may recover the place wasted, 
not only where the injury has been total, 
but where trees growing sparsim in a 
close are cut. Bac. Abr. Waste (M) ; 
Brown 1. 240. 

SPEAKER. The title of the presid¬ 
ing officer of the house of representatives 
of the United States. The position is one 
of great importance, as the speaker ap¬ 
points the standing committees of the 
house. The presiding officer of either 
branch of the state legislature generally 
is called the speaker. 

Both houses of parliament aro presided over by a 
speaker. That of the house of lords is commonly 
l he lord chancellor, or lord keeper of the great, sea], 
though the latter office is practically merged Id 
that of lord chancellor. In the commons the 
speaker never votes, except when the votes are 
e<iuaL; In the lords he has a vote with the rest of 
the bouse ; see May, P. L. ch. 7. See Quorum ; Pelo 
locctor ; MacConochle. Congressional • Commit¬ 
tees ; Follett, The Speaker. 

SPEAKING DEMURRER. In 
Pleading. One which alleges new mat¬ 
ter in addition to that contained in the 
bill as a cause for demurrer. 4 Bro. C. C. 
254 ; 2 Ves. 83; 4 Paige, ’ Ch. 374 ; 85 
Ala. 589. 

SPEAKING WITH PROSECU¬ 
TOR. A kind of imparlance, allowed In 
English practice, where the court permits 
a defendant convicted of a misdemeanor 
to speak with the prosecutor before judg¬ 
ment is pronounced; if the prosecutor 
declares himself satisfied, the court may 
inflict a trivial punishment. 4 Steph. 
Com., 11thed. 260. 

SPECIAL. That which relates to a 


particular species or kind ; opposed to gen¬ 
eral: as, special verdict ana general ver¬ 
dict; special imparlance and general im¬ 
parlance ; special jury, or one selected for 
a particular case, and general jury ; special 
issue and general issue, etc. 

The meaning of special, as used in a 
constitutional provision authorizing the 
legislature to confer jurisdiction in special 
cases, has been the subject of much dis¬ 
cussion in the court of appeals of the state 
of New York, See 12 N. S'. 093 ; 18 id. 57. 

SPECIAL. Metallic money issued by 
public authority. See also In Specie. 

This term Is utted in contradistinction to paper 
money, which in some countries Is Issued by the 
government, and is a mere engagement which rep¬ 
resents specie. 

In cases of salvage, specie on hoard is treated 
like any other cargo ; 1 ret. Adm. 410 ; 44 L. T. Hep. 
n. 8 . 254 ; 8t» Fed. Rep. (C. C. A.) 340. See 15 Am. L. 

Her. 416 ; Salvage. 

SPECIAL ACCEPTANCE. The 

qualified acceptance of a bill uf exchange, 
as payable at a particular place, ami there 
only. Byles, Bills, 15th ed. 2G0, 1891. See 
Acceptance, 

SPECIAL ACT. See Statute. 

SPECIAL AGENT. One authorized 
to do one or two special things. Ross, 
Cont. 44. One appointed only fora partic¬ 
ular purpose, and vested with limited 
powers. Chit.' Cont. 285 ; 94 Ala. 346. 

It is a general rule that he who is in¬ 
vested with a special authority must act 
within the bounds of his authority, and 
he cannot bind his principal beyond what 
he is authorized to do; 15 Johns. 44 ; 1 
Wash. C. C. 174; Story, Ag. 17. See 
Agent. 

SPECIAL APPEARANCE. Sec 

Common Appearance. 

SPECIAL ASSESSMENTS. They 
differ from general taxation, in that they 
are made upon the assumption that a por¬ 
tion of the community is to be specially 
and peculiarly benefited in the enhance¬ 
ment of the value of property peculiarly 
situated as regards a contemplated ex¬ 
penditure of publio funds. 35 Neb. 133. 

SPECIAL ASSUMPSIT. An action 
of assumpsit brought on a special contract, 
which the plaintiff declares upon setting 
out its particular language or its legal 
effect. 

It is distinguished from a general as¬ 
sumpsit, where the plaintiff, instead of 
setting out tho particular language or 
effect of the original contract, declares as 
for a debt arising out of the execution of 
the contract, where that constitutes the 
debt. 3 Bouvier, Inst. n. 3426. 

SPECIAL B AIL . See Bail. 

SPECIAL BAILTFF. A bound bailiff 

(q. v.). 

SPECIAL BASTARD. One whose 
parents afterwards intermarry. 3 Bla. 
Com. 335. 

SPECIAL CARRIER. See Private 
Carrier. 

SPECIAL CASE. See Agreed Case; 
Case Stated. 

SPECIAL CHARGE. A charge to 
a jury made, at the request of counsel for a 
party, upon one or more points in the case. 
Anderson. See Charge ; General Charge 

SPECIAL COMMISSION. An ex¬ 
traordinary commission of oyer and ter¬ 
miner ana gaol delivery, issued by the 
crown to the judges when it is necessary 
that offences should be immediately tried 
and punished. Whart. Law Lex: 

SPECIAL CONSTABLE. One who 
has been appointed a constable for a par¬ 
ticular occasion, ns in the case of an actual 
tumult or a riot, or for the purpose of serv¬ 
ing a particular process, 

SPECIAL COUNT. As opposed to 
the common counts, in pleading, a special 
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count-is a statement of the actual facts of 
the particular case. 

SPECIAL CUSTOM. A particular or 
local custom. 28 Me. M. See Custom. 

SPECIAL DAMAGES. See Meas¬ 
ure of Damages. 

SPECIAL DEHUBBEB. See DE¬ 
MURRER. 

SPEC I All DEPOSIT. A deposit 
made of a particular tiling with the de¬ 
positary : it is distinguished from an irreg¬ 
ular deposit. 

A deposit made with the understanding 
that the identical money deposited shall 
be returned to the depositor. 48 IU. App. 
840. 

When a thing has been specially depos¬ 
ited with a depositary, the title to it re¬ 
mains with the depositor, and if it should 
be lost the loss will fall upon him. When, 
on the contrary, the deposit is irregular, as 
where money is deposited in a bank, the 
title to which is transferred to the bank, if 
it be lost, the loss will be borne by the bank. 
This will result from the same principle : 
the loss will fall in both instances, on the 
owner of the thing, according to the rule 
res periit domino. See 1 Bouvier, Inst. n. 
1054; Edw. Bailm. 48 ; Bailmemt Depobi't 
Irregular Deposit. 

SPECIAL ELECTION. Ad election 
for a particular emergency ; out of the regu¬ 
lar course, as one held to fill a vacancy 
caused by death. Abbott. .Sec Election; 
General Election. 

SPECIAL ERRORS. Special pleas 
in error are those which assign for error 
matters in confession and avoidance, as a 
release of errors, the act of limitations, and 
the like, to which the plaintiff in error may 
reply or demur. See Plea. 

SPECIAL EXAMINEE. An exam¬ 
iner appointed by a court of equity in a 
particular case. See Examiners in Chan¬ 
cery. 

Any fit person may be a special examiner. 
The taking- of testimony by a special ex¬ 
aminer is conducted in the same manner 
as before a standing examiner in chancery. 
The examination should take place in the 
presence of the parties and their attorneys ; 
the testimony is, under the English chan¬ 
cery practice, taken in the narrative form, 
and the examiner may take down the ques¬ 
tions and answers if he thinks fit; he can¬ 
not pass upon the materiality or relevancy 
of any question. When there is an ob¬ 
jection. it should be noted, and the exam¬ 
iner will state his opinion thereon to the 
attornev and refer to it in the depositions. 

The depositions should not be prepared 
beforehand ; 85 Vt. 476. Formerly it was 
considered that the whole of the deposition 
should be written down by the examiner, 
with his own hand ; 1 Dan. Ch. Pr. *906 ; 
but such is not now the usual practice. 
An examiner is a ministerial officer and 
lias no power to lay down rules as to the 
most convenient time of taking examina¬ 
tions ; L. R. 16 Eq. 102. He may exclude 
the public from the hearings; 1 Dan. Ch. 
Pr. ^06. Subpoenas may issue to bring 
witnesses before him. If an examiner in 
England dies, his successor may sign the 
deposition ; 1 Dan. Ch. Pr. *910. If the 
witness refuse to sign his deposition, the 
examiner signs it. See Examiners in 
Chancery. 

SPECIAL EXECUTION. A copy of 
a judgment with a direction to the sheriff 
indorsed tliereon to execute it. 47 Minn. 
581. 

SPECIAL FINDING. Where a jury 
find specially a particular fact, presumably 
material to the general question before 
them, but which does not involve the 
whole of that question. Moz. & W. The 
special findings referred to in the Revised 
Statutes, § 700, is not a report of the evi¬ 
dence, but it must be like the special ver¬ 
dict of a jury, a finding of the ultimate 
facts which the evidence establishes; 19 
U. S. App. 667. 


SPECIAL GRAVITY. The ratio of 
the weight of a body to the weight of an 
equal volume of some other body, taken as 
the standard or unit. This standard is 
usually water for liquids and solids, and 
air for gases. 6 U. S. App. 58. 

SPECIAL IMPARLANCE. In 
Pleading. An imparlance which con¬ 
tains the clause, “ saving to himself all 
advantages and exceptions, as well to the 
writ as to the declaration aforesaid/’ 2 
Chitty, PI. 407. See Imparlance. 

SPECIAL INDORSE M E N T. An 

indorsement in full , which, besides the 
signature of the indorser, expresses in 
whose favor the indorsement is made ; 
thus “Pay C D, or order, A B.” See 
Byles, Bills, 15th ed. 172; Tiedm. Com. 
Paper 266. 

In English practice, under the Judicature Act of 
1675, a special Indorsement on a writ of summons is 
one which may be made In all cases where a definite 
sum of money Is claimed. When the writ Is thus 
Indorsed and the defendant does not appear within 
the time appointed, the p tain tiff may then sign 
final Judgment for any sum not exceeding that In* 
domed on the writ. See 8 Steph. Com., 11th ed. 
880; Lush. Pr. 808. See 1 iok>:isbmknt. 

SPECIAL INJUNCTION. An in¬ 
junction obtained only on motion, usually 
with notice to the other party. It is ap¬ 
plied for sometimes on affidavit before 
answer, and frequently upon merits dis¬ 
closed in the defendant’s answer. 4 Bou¬ 
vier, Inst. n. 3756. See Injunction. 

SPECIAL ISSUE. In Pleading. A 

plea to the action which deniessome partic¬ 
ular material allegation, which is in effect 
a denial of the entire rijjht of action. It 
differs from the general issue which trav¬ 
erses or denies the whole declaration or in¬ 
dictment. Gould, PI. c. 2, §38. See Gen¬ 
eral Issue ; Issue. 

SPECIAL JURY. One selected in a 
particular way by the parties. See J ury. 

SPECIAL LAWS. See Statute ; 
General Laws. 

SPECIAL LEGISLATION. See 

General Laws ; Statute. 

SPECIAL LICENSE. One granted 
by the Archbishop of Canterbury to author¬ 
ize a marriage at any time or place. 2 
Steph. Com. 247. 

8PECIAL MATTER. Under a plea 
of the general issue, a defendant may, in¬ 
stead of pleading specially, give the plain¬ 
tiff notice, that on the trial he will give 
some special matter, of such and such 
a nature, in evidence. 

Such notice is not required in an action 
on a sealed instrument where considera¬ 
tion need not be averred in the declaration, 
except when a failure of consideration is 
set up as an equitable defence. 

Notice of special matter is required by 
B. S. § 4920 in actions at law on letters 
patent, in some cases. It must be given 
thirty days “ before trial,” which is said to 
be before the opening of the term. See 8 
Rob. pAt. § 1019. 

See Plea ; Pleading. 

SPECIAL NONEST FACTUM. The 
name of a plea by which the defendant 
says that the deed which he has executed 
is not hie own or binding upon him, be¬ 
cause of some circumstance which shows 
that it was Dot intended to be his deed, or 
because it was not binding upon him for 
some lawful reason. 

SPECIAL OCCUPANT. When an 
estate is granted to a man and his heirs 
during the life of cestui que vie, and the 
grantee die without alienation, and while 
the life for which he held continues, the 
heir will succeed, and is called a special 
occupant. 2 Bla. Com. 259. In the 
United States the statute provisions of the 
different states vary considerably upon 
thifl subject. In New York and New Jer¬ 
sey, special occupancy is abolished. Vir- 

g nia, and probably Maryland, follow the 
nglish statutes. In Massachusetts and 
other states, where the real and oenso na l 
estates of intestates are distributed in the 


same way and manner, the question does 
not seem to be material; 4 Kent 27. 

SPECIAL ORDERS. See Rule op 

Court. 

SPECIAL OWNER. See Owner. 

SPECIAL PAPER. A list kept in the 
courts of common law, and afterwards in 
the Queen’s Bench Division of the High 
Court, in which list special cases, etc., to 
be argued are set down. Whart. Law 
Lex. 

SPECIAL PAR'l'JI BR. A partner 
with a limited or restricted responsibility ; 
a limited partner. Baldwin ; 3 Kent’s Com. 
34. There is perhaps some distinction be¬ 
tween a special partner and special partner¬ 
ship. Special partner usually means the 
partner who, under laws authorizing forma¬ 
tion of limited partnerships, puts in a 
definite capital, assumes no part (or oDly 
such as the statute permits) in the business 
management, and is liable only to loss of the 
capital contributed. But the partnership 
thus formed is commonly called limited 
partnership ; and special partnership may 
well mean one formed for a single branch of 
business or subject. Abbott. See Partner¬ 
ship. 

SPECIAL PARTNERSHIP. See 
Partnership; Special Partner. 

SPECIAL PLEA IN BAR. See 
Plea. 

SPECIAL PLEADER. In English 
Practice. A lawyer whose professional 
occupation is to give verbal or written 
opinions upon statements submitted to 
lum, oither in writing or verbally, and to 
draw pleadings, civil or criminal, and 
9Uch practical proceedings as may be out 
of the general course. 2 Chitty, Pr. 42. 

Special pleaders are not necessarily at 
the bar; but those tliat are not Are re¬ 
quired to take out annual certificates 
under stat. 33 A 34 Viet. c. 97, bs. 60, 63; 
Moz. & W. 

SPECIAL PLEADING. The allega¬ 
tion of special or new matter to avoid the 
effect of the previous allegations of the 
opposite party, 113 distinguished from a 
direct denial of matter previously alleged 
on the opposite side. Gould, PI. c. 1, § 18; 
3 Wheat. 246 : Com. Dig. Pleader (E 15); 
Steph. PI. , And. ed. 240, n. See Pleading, 
Special. 

SPECIAL POWER. See Power. 

SPECIAL PROPERTY. That prop¬ 
erty in a thing which gives a qualified or 
limited right. See Property. 

SPECIAL REQUEST, A request 
actually made, at a particular time and 
place; this term is used in contradiction 
to a general request, which need not state 
the tame when nor place where made. 3 
Bouvier, Inst. n. 2843. 

SPECIAL RULE. See Rule of 
Court. 

SPECIAL SESSIONS. See Sessions 
of the Peace. 

SPECIAL TAIL. See Estate Tail. 

SPECIAL TERM OR TERMS. See 
Term. 

SPECIAL TRAVERSE. See TraV- 

SFBdAL TRUST. A special trust t 
one where a trustee is interposed for the 
execution of some purpose particularly 
pointed out, and is not, as in case of a 
simple trust, a mere passive depositary of 
the estate, hint is required to exert himself 
actively in the execution of the settler s 
intention : as, where a conveyance is made 
to trustees upon trust to reconvey, or to 
sell for the payment of debts. Lew. Tr. 8, 
16; 2 Bouvier, Inst. n. 1896. See Trust. 

SPECIAL VERDICT. In Practice. 
a . special verdict is one by whioli the facts 
of tne case are put on the record, and the 
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Uv is submilted to the judgee. Bee Vt®* 
PICT; Bae, Abr. Verdid (D). 

Sy agreed Cask ; Cask Stated. 

SPECIALTY. A writing nti«d and 
delivered, containing eome agreement or 
promise. 3 3. A R. 508 ; IP. W me. 180. A 
writing scaled and delivered* which is given 
as a security for the payment of a debt, in 
which such debt is particularly specified. 
Bac. Abr.‘OWt0nf*o» (A). 

Although in the body of the writing it is 
not said that the parties Imve set their 
hands and seals, yet if the instrument be 
really sealed it is a specialty, and if it be 
not sealed it is not a specialty, although 
the parties in the body ot the writing make 
mention of a seal. S S. & R. 504 ; 2 Co. 

5 a ; Perkins § 120. See Bond ; Dmt ; 
Obligation Sejll*. 

SPECIFIC. Having a certain form or 
designation ; particular ; precise. 

SPECIFIC GRAVITY. See Special 
Gravity. 

SPECIFIC LEGACY. See Legacy. 

SPECIFIC PERFORMANCE. The 
actual performance of a contract by the 
party bound to fulfil it. As the exact ful¬ 
filment of an agreement is not always prac¬ 
ticable. the phrase may mean, in a given 
case, not literal, but substantial perform¬ 
ance; Waterm. Spec. Perf. $ 1. 

Many contracts are entered into by par¬ 
ties to fulfil certain things, and then the 
contracting parties neglect or refuse to 
fulfil their engagements. In suoh cases 
the party aggrieved has generally a remedy 
at law, and ne may recover damages for 
the breach of the contract; but in many 
cases the recovery of damages is an in¬ 
adequate remedy, and the party seeks to 
recover a specific performance of the agree¬ 
ment. 

It is a general rule that courts of equity 
will entertain jurisdiction for a specific 
performance of agreements, whenever 
courts of law can £ive but an inadequate 
remedy ; and it is immaterial whether the 
subject relate to real or personal estate ; 2 
8tory. Eq. § 717 : Pom. Contr. 28, 34 ; 18. 

& 3. 607 ; IP. Wins. 570 ; 1 Scb. & L. 553 ; 
84 Me. 195. But the rule is confined to 
cases where courts of law cannot give 
an adequate remedy ; 1 Grant, Cas- 83; 18 
Ga. 473 ; 2 Story, Eq. Jur. § 718 ; if there 
is an adequate legal remedy, the oourt 
will refuse specific performance, unless 
under all the circumstances it would be 
inequitable and unjust to do so; 84 Ky. 
157 ; 30 W. Va. 790; and a decree is to be 
granted or refused in the discretion of the 
oourt; 38 N. H. 400 ; 2 La. 126; 9 Ohio St. 
511; 8 Wise. 892; 5 Harring. 74 ; Hem pet- 
245 ; 2 Jones, Eq. 267 ; 6 Ind. 259 ; 51 Fed. 
Rep. 860; 152 Pa- 529. Specific performance 
is not of absolute right, but one which 
rests entirely in judicial discretion ; exer¬ 
cised according to the settled principles of 
equity and with reference to the facts of 
the particular case, and not arbitrarily or 
capriciously ; 144 U. 6. 224 ; 128 id. 488:127 
id. 666 ; 82 Va. 269 ; 90 N. C. 215 ; 28 Neb. 
795. 

A vendor of real estate may either sueat 
law for the purchase-money or resort to 
equity for speoifio performance ; 10 U. 8. 
App. 601. 

As the doctrine of a specific performance 
in equity ar is e s from the occasional in¬ 
adequacy of the remedy at law upon a 
violated contract, it follows that the con¬ 
tract must he such a one as is binding at 
law ; 88 Ala. n. s. 449 ; 37 U. 8. App. 185; 
and where the existence of a contract bin 
doubt, equitv will not, as a rule, decree 
specific performance, especially when it 
appears tliat the property in question was 
rapidly rising in value ; 158 U. 8. 216 ; and 
it must be executory, certain in its terms, 
and fair in all its parts. It must also be 
founded upon a valuable consideration, and 
its performance in specie must be practi¬ 
cable and ne ces sa r y ; and, if it be one of the 
contracts which is embraced in the statute 
of frauds, it must be evidenced in writing; 


2 Story. Eq. Jur. § 761 ; Adams. Eq.. 77 ; 
Bush. Eq. 80. The first -requisite is that 
the contract must be founded upon a oaiii- 
abte consideration ; 19 Ark. 51; either in 
the way of benefit bestowed or of disad¬ 
vantage sustained by the party in whose 
favorit is sought to be enforced ; 1 Beasl. 
Ch. 498; and this consideration must be 
proved even though the contract be under 
seal ; 12 Ind. 589 ; 14 La. Ann. 606 ; 17 Tex. 
897; a promise against a promise is not 
such a consideration as will support a de¬ 
cree of specific performance, nor does the 
presence of seals import such a considera¬ 
tion ; 2 Colo. App. 259. The consideration 
must be strictly a valuable one. and not 
one merely arising from a moral duty or 
affection, aa towards a wife and children ; 
although it need not necessarily be an 
adequate one; Adams, Eq. 78. See 6 fa. 
279 ; 6 Mich. 364. 

The second requisite is that the mutual 
enforcement of the contract must be prac¬ 
ticable ; for if this cannot be judicially 
secured on both sides, it ought not to be 
compelled against either party. Among 
the cases which the court deems imprac¬ 
ticable is tliat of a covenant by a husband* 
to oonvey hi9 wife'sland, because this can¬ 
not be effectuated without danger of in¬ 
fringing upon that freedom of will which 
the policy of the law allows the wife in the 
alienation of her real estate; 2 Story, Eq. 
Jur. § 731; 63 Pa. 835; 3 Bush 694. See 3 
Wash. St. 554. To justify a decree, the 
proof must be clear Loth as to the exist¬ 
ence of the agreement and wie terms. 
Equity will not enforce a contract in 
favor of an employer as against an em¬ 
ploye which is against conscience; 149 
U. S. 315. And the actual performance of 
personal services by an employe will not 
be enforced in equity ; 24 U. S. App. 239. 
And the contract must be mutual at the 
time it is entered into; 29 W. Va. 577 ; 
and specific performance of a contract will 
not be enforced, unless the remedy as well 
&9 the obligation is mutual, and alike 
attainable by both parties to the agree¬ 
ment ; 83 Ala. 498; 73 Cal. 415. 

The fhird requisite is that the enforce¬ 
ment in specie must be necessary ; that is, 
it must be really important to the plain¬ 
tiff. and not oppressive to the defendant; 

1 B3&sl. Cb. 497. However strong, clear, 
and emphatic a contract may be, and 
however plain the right at law, specific 
performance will not be decreed if it 
would cause a result harsh, inequitable, or 
contrary to good conscience ; 81 Me. 365 ; 
see 144 U. S. 224; and the court is not 
bound to shut its eyes to the evident char¬ 
acter of the transaction ; it will never lend 
ila aid to carry out an unconscionable bar¬ 
gain, but will leave a party to his remedy 
at law ; 135 U. S. 457. Specific perform¬ 
ance was refused of a contract for an un¬ 
expired term of years by which one party 
agreed to perform continuous mechanical 
services (in the generation of electricity), 
demanding the highest degree of ekill, 
and the other to maintain costly machin¬ 
ery and the daily use of oars moved by 
electricity on the line of its railway; 109 
Ala. 190. Mere inadequacy of considera¬ 
tion is not necessarily a bar to a specific 
performance of a contract; but if it be so 
gnat as to induce the suspicion of fraud 
or imposition, the court of equity will re¬ 
fuse its aid to the party seeking to en¬ 
force, and leave him to his remedy at law; 
2 Jones, Eq. 207. This is upon the ground 
that the specific enforcement of the con¬ 
tract would be oppressive to the defend¬ 
ant. The court will equally withhold its 
aid where such enforcement is not really 
important to the plaintiff, as it will not be 
in any case where the damages which he 
may recover at law will answer his pur¬ 
pose as well as the possession of the thing 
which was contracted to be conveyed to 
him ; Adams, Eq. 88. As a general rule, 
a contract to convey real estate will be 
specifically enforced; unless the title 
thereto is not marketable; 15 Cent. L. J. 
8; 40 If inn. 312; 40 la. Ann. 845; while 
one for the transfer of personal chattels 
will be ordinarily denied any relief in 


. uity; Waterm. Speo. Perf. g 16; < 

119. An instrument defective as 
will not be enforced aaa contract to con¬ 
vey, if no valuable consideration passed 
between the parties; 49 N. J. Eq. 210. 
But even in the case of personal property, 
if the plaintiff has not an adequate remedy 
at law, equity will take jurisdiction ; and 
more willingly in America than in Eng¬ 
land ; Story, Eq. Jur. g 724 ; Bisph. Eq, 
868. When goods were sold and there 
were no other similar goods in the market, 
a disposal of them by the seller has been 
enjoined ; 33 L. J . Q. B. 335. Equity will 
decree the specific delivery of goods of a 
peculiar value ; as heirlooms ; 10 Vee. 139: 
an ancient silver altar; 3 P. Wins. 800; 
the celebrated Pusey born ; 1 Vera. 273; 
the decorations of a lodge of Freemasons; 

6 Ves. 773 ; a faithful family slave ; 3 Mur- 
phey 74. Contracts for the sale of stock 
will not, usually, be enforced, but the rule 
has been departed from ; 23 Cal. 300; L. 
R. 3 Ch/388; 1 S. & S. 174. A covenant 
for a renewal of a lease, which is indefinite 
as to the length of the term and rental to 
be paid, cannot be enforced specifically ; 
65 Hun 39 ; nor will a contract which is 
perpetual; 136 U. S. 393. A right to use a 
right of way under a traffic agreement be¬ 
tween two railrogd companies will be en¬ 
forced in equity ; 138 U. S. 1 ; and a con¬ 
tract between railroad companies for the 
joint use of a bridge and seven miles of 
track ; 51 Fed. Rep. 309 ; or a contract by 
which one had acquired the right to use a 
part of the other party’s railroad line for 
999 years ; 10 U. S. App. 98. Option con¬ 
tracts for the purchase or sale of land may 
be enforced ; 13 U. S. App. 274 ; and the 
rule of non-enforcement for want of mutu¬ 
ality has no application to. such an option 
contract; id. Where time is of the es¬ 
sence of a contract, specific performance 
will not be decreed after the lapse of the 
time specified ; but it is otherwise when 
time is not of the essence of the contract; 
23 U. S. App. 401 

A court of equity will not refuse to en¬ 
force a contract specifically which was 
’ fair when made, by reason of the increase 
' in value of the subject-matter ; 145 U. S. 
459. Where the vendee bought projierty 
for $300, and paid one dollar down and 
then did nothing for nine years, and it ap¬ 
peared tliat the property had reached a 
value of $15,000, specific performance was 
refused ; 155 U. S. 550. 

Equity will enforce a contract for the 
exclusive rights under letters patent, and 
will enjoin the breach of a negative cove¬ 
nant ; 23 Fed. Rep. 86; 147 Mass. 185; 4 
Del. Ch. 337 ; 34 Conn. 825. See 149 U. S. 
315; including a contract to assign all 
future inventions relating to a certain art; 
122 Pa. 392; although the agreement be 
oral; 73 la. 367 ; but not if the contract 
be unconscionable ; 34 Fed. Rep. 877. 

When the statute of frauds requires 
that a contract shall be evidenced in writ¬ 
ing, that will be a fourth requisite to the 
specific execution of it. In such cAse the 
contract must be in writing and certain in 
its terms; but it will not matter in what 
form the instrument may be. for it will be 
enforced even if it appear only in the con¬ 
sideration of a bond secured by a penalty ; 
6 Gray 25: 2 Story, Eq. Jur. $ 751. The 
specific performance of a parol contract 
to convey land cannot be enforced if de¬ 
fendant urges the statute of frauds; 99 
N. C. 85. 

Equity will not decree specific perform¬ 
ance of an agreement to convey property 
which has no existence, or to widen the 
defendant has no title ; 128 U. S. 671. If 
it appear that the want of title was known 
to the plaintiff when lie began suit, the 
bill will not be retained for the assessment 
of damages, but the plaintiff will be left 
to his remedy at law ; id. 

In applying the equity of specific per¬ 
formance to real estate, there are some 
modifications of legal rules, which at first 
sight appear inconsistent with them and 
repugnant to the maxim that equity fol¬ 
lows the law. The modifications here re¬ 
ferred to are those of enforcing parol con- 
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tracts relating to land, on the ground that 
they have been already performed in part; 
of allowing time to make out a title be¬ 
yond the day which the contract specifies; 
and of allowing a conveyance with com¬ 
pensation for defects; Adams, Eq. 85; 
Bisph. Eq. 364. 

The principle upon which it is held that 
part-performance of a contract will in 
equity take a case out of the operation of 
the statute of frauds, is that it would be a 
fraud upon the opjxxute party if the agree¬ 
ment were not carried into complete exe¬ 
cution ; Pom. Contr. 103; 11 Cal. 28; 30 
Barb. 033 ; 24 On. 402 ; 28 Mo. 134 ; 40 Me. 
04. The act which is alleged to be part- 
performance must be done in pursuance of 
the contract and with the assent of the de¬ 
fendant. What will be a sufficient part- 
performance must depend on circum¬ 
stances. The taking possession of the land 
and making improvements thereon will an¬ 
swer: 10 Cal. 150 ; 8 Mich. 463 ; 6 la. 279; 30 
Vt. 510 : 5 K. I. 149 ; 33 N. H. 32 ; 4 Wise. 79 ; 

76 la. 565, 82 Va. 209 ; though the payment 
of a part or even the whole of the pur¬ 
chase-money will not; 14 Tex. 373; 22 111. 
643 ; 4 Kent 451 ; 103 Mass. 404 ; 68 N. Y. 
499. See, however, 1 Harr. Del. 532 ; 20 
Md. 37. If the purchaser have entered and 
made improvements upon the land, and 
the vendor protect himself from a specific 
performance by taking advantage of the 
statute, the plaintiff shall be entitled to a 
decree for the value of bis improvements ; 
14 Tex. 331 ; 1 D. & B. 9. The doctrine of 
part-performance is not recognized in some 
of the states ; 37 Mo. 388 ; 40 Me. 187 ; 8 
Cush. 223 ; 13 Sin. & M. 93. 

Where several parcels of land are in¬ 
cluded in one parol contract of sale, part 
payment of the purchase-money and the 
delivery of one of those parcels is sufficient 
to enable the purchaser to enforce specific 
performance of the contract as to all the 
parcels; 95 U. S. 98. 

The doctrine of allowing time to make 
out a title beyond the day which the con¬ 
tract specifies, and which is embodied in 
the maxim that time is not of the essence 
of a contract in equity, has no doubt been 
generally adopted in the United States ; 1 
D. & B. Eq. 237 : 3 Jones. Eq. 84, 240 ; 2 
McLean 495 ; 57 III. 480. But to entitle the 
purchaser to a specific performance he 
must show good faith and a reasonable dili¬ 
gence ; 4 Ired. Eq. 386; 3 Jones, Eq. 321 
If during the vendor's delay there has been 
a material change of circumstances affect¬ 
ing the rights and interests of the parties, 
equity will not relieve ; 15 Pa. 429. 

The third equity, to wit, that of allow¬ 
ing a conveyance with compensation for 
defects, applies where a contract has been 
made for the sale of an estate, which can¬ 
not be literally performed in toto , either 
by reason of an unexpected failure in the 
title to part of the estate ; 34 Ala. N. s.833 ; 
l Head 251 ; 6 Wise. 127 ; of inaccuracy in 
tho terms of the cle.scrintion, or of diminu¬ 
tion in value by d liability ton charge upon 
it. In any such case, the court of equity 
will enforce a specific performance, allow¬ 
ing a just compensation for delects, when¬ 
ever it can do so consistent ly with t£ie prin¬ 
ciple of doing exact justice between the 
parties : Milams, Eq. 89. This doctrine 
lias also been adopted in the United States. 
See 2 Story, Eq. Jur. 794 ; 1 Ired. Eq. 299; 1 
Head 251 ; 70 Cal. 290. 

A contract for the sale of land entered 
into under the belief by both parties that 
the vendor has title, when in fact he has 
none, will not be specifically enforced in 
equity ; 140 111. 583. The fact that vendor’s 
title is disputed by a third (>crson gives 
him no right to refuse to convey such title 
as he has ; and the fact will not prevent a 
decree for specific performance ; 128 Ill. 540. 

When a vendor files a bill he must show 
a tender of the title and an offer to per¬ 
forin; 40 111. 113; 89 Mich. 175; that is a 
tender of a deed ; 63 Ind. 213 ; Tiedin. Eq. 
Jur. 499 ; but it has been held that an offer 
of a deed in tho bill is enough ; 63 N. Y. 
301 , la. 205 ; 52 N. W. Rep. (S. Dak.) 
58t. Where h vendee announces that ho 
’•.111 not comply with his contract, the 


vendor need not tender a deed before suing 
for specific performance; 114 Ill. 388. 
See Performance. And a vendee must 
show a tender of the purchase-money ; 07 
Pa. 24 ; 21 Gratt. 29; 142 111. 258. And 
such tender must not be delayed till cir¬ 
cumstances have changed ; 4 Brewst* 49, 
The vendee need not tender the purchase- 
money where the vendor refuses toconsider 
the question of sale under the contract and 
denies any obligation thereunder; 87 

Tenn. 4. 

A decree for specific performance will 
not be made against a vendor whose wife 
refuses to join in the conveyance ; 75 Pa. 
141. 

In a suit for specific performance, the 
plaintiff must show that he has performed, 
or was ready to perform, his part of the 
contract, and that he has not been guilty 
of laches or unreasonable delay, and, 
where the proof leaves the case doubtful, 
the plaintiff is not entitled to a decree ; 76 
Md. 229. See 48 N. J. Eq. C38; 140 Ill. 
583. Specific performance will not be de¬ 
creed after an unreasonable delay ; 127 U. 
S. 668 ; or where a party has been back¬ 
ward m claiming the relief, end has held 
off until circumstances have changed, so 
o» to give him an opportunity to enforce or 
abandon the contract, as events might 
prove most advantageous; 88 Va. 75; 35 
Fed. Ren. 174 ; 76 Cal. 500. 

Specific performance of a contract to 
leave property by will will not be decreed, 
where the contract is made by a mere 
donee of a testamentary power of appoint¬ 
ment; T1892] 3 Ch. 510. 

Specific performance should never be 
granted unless the terms of the agreement 
sought to be enforced are clearly proved, 
or where it is left in doubt whether the 
party against whom the relief is asked in 
fact made such an agreement; 128 U. S. 
438: 127 id. 663; and performance will 
not be decreed unless the proof is clear and 
satisfactory, both as to the existence of 
the agreement and as to its terms ; 149 U. 
S. 315. 

A feme covert cannot maintain a bill for 
specific performance ; 4 Brewst. 49. A de¬ 
cree for the specific performance of a con¬ 
tract for the sale of a real estate is granted 
or withheld according &3 equity and justice 
seems to demand ; 155 U. S. 550. See, 
generally. Fry ; Waterman, on Specific 
Performance. 

SPECIFIC RELIEF. See Keuef. 

SPECIFICATIO (Lat ). In Civil 
Law. The process by which, from ma¬ 
terial either of one kind or different kinds, 
either belonging to the person using them 
or to another, a new form or thing is 
created ; as, if from gold or gold and silver 
a cup be made, or from grapes wine. Cal¬ 
vin us, Lex. Whether tlie property in the 
new article was in the owner of the ma¬ 
terials or in him who effected the change 
was a matter of contest between the two 
great sects of Roman lawyers. Stair, Inst, 
p. 204, § 41 ; Mackeldey, Civ. Law § 241. 

SPECIFICATION. A particular and 
detailed account of a thing. When used 
in the patent law without the word claim , 
it moans the description and claims. 6 
Fed. Rep. 011. See Patent. 

In M ilitary Law. The clear and par¬ 
ticular description of the charges preferred 
against a person accused of a military of¬ 
fence. Tytlor, Courts-Mar. 109. 

SPECULATION. The hope or desire 
of making a profit by the purchase and re¬ 
sale of a thing. Pardessus, Droit Com. n. 
12. The profit bo made. 

SPEECH. A formal discourse in 
public. The liberty of speech is guaran¬ 
teed to members of the legislature, in de¬ 
bate, and to counsel in court. 

The reduction of a speech to writing and 
its publication is’a libel if the matter con¬ 
tained in it is libellous ; and the repetition 
of it upon occasions not warranted by law, 
when the matter is slanderous, will bo 
slander ; and the character of the speaker 
will 1 m 3 do protection to him from an action ; 


1 Maule & S. 273 ; 1 Esp. 220. See Debate ; 
Liberty of Speech ; Slander ; Libel. 

SPEED. The test of safe speed is 
whether it is such as allows the vessel to 
comply with the duty imposed on her and 
to avoid collision with other vessels in the 
situations in which she may reasonably ex¬ 
pect to find them. 8 U. S. App. 9. 

In a fog a vessel is bound to observe un¬ 
usual caution and to maintain only such 
rate of speed as will enable her to come to 
a standstill by reversing her engines at full 
speed, before she shall collide with a vessel 
which she may see ; 8 U. S. App. 312. 

A vessel running fifteen knots an hour, 
when she strikes a fog bank, has not com¬ 
plied with the statutory requirements to 
go at moderate speed; 24 u. S. App. 1G4. 
See Moderate Speed. 

SPEEDY TRIAL. The right to a 
speedy trial in all criminal prosecutions is 
given under the United States constitution. 

The speedy trial to which a person 
charged with crime is entitled under the 
constitution is a trial at such a time, after 
the finding of the indictmeht, regard being 
had to the terms of court, as shall afford 
the prosecution a reasonable opportunity, 
by tlie fair and honest exercise of reason¬ 
able diligence, to prepare for trial, and if 
the trial is delayed or postponed beyond 
such period, when there is a term of court 
at which the trial might be had, by reason 
of the neglect or laches of the prosecution 
in preparing for trial, such delay is a denial 
to the defendant of his right to a speedy 
trial, and in such case a party confined, 
upon application by habeas corpus, is en¬ 
titled to a discharge from custody ; 3 Mont. 
512. 

SPELLING. The art of putting the 
proper letters in words in their proper order. 

It is a rule that bad spelling will not viti¬ 
ate a contract when it appeal's with cer¬ 
tainty what is meant: for example, where 
a man agreed to pay threty pounds he was 
held bound to pay thirty pounds; and 
seutene was holaen to be $ei>enteen; Cro. 
Jac. 607; 10 Co. 133 a; 2 Rolle, Abr. 147. 
Even in an indictment undertood has been 
holden as understood ; 1 Chi tty, Cr. Law. 

A misspelling of a name in a declaration 
will not be sufficient to defeat the plaintiff, 
on the ground of variance between tlie 
writing produced and the declaration, if 
such name be idem sonans: as, Kay for 
Key ; 16 East 110; 2 Stark. 29 ; Scgrave for 
Seagrave ; 2 Stra. 889. See Idem Sonans ; 
Election. 

SPENDTHRIFT. A person who, by 
excessive drinking, gaming, idleness, or de¬ 
bauchery of any kind, shallsospend, waste, 
or lessen his estate as to expose himself or 
his family to want or suffering, or expose 
the town to charge or expense for the sup¬ 
port of himself or family. Vt. Rev. St&t. 
c. 65, $ 9. 

A person having the entire right to dis¬ 
pose of property may settle it or give it by 
will in trust for another, with the provi¬ 
sion that the income shall not be alienated 
by the l>eneficiary by anticipation, or be 
taken bv his creditors in advance of its 
payment to him, although there is no cess¬ 
er or limitation over of the estate in such 
an event: 133 Mass. 170: 140 id. 369; 91 
IJ. S. 710; 94 id. 523; 8 B. Mon. 30: 2 
Rawle 33 ; 134 Pa. 114 ; 30 Vt. 338 ; 87 Va. 
753 ; 111 Ill. 247; 4 Fed. Rep. 138; 84 Me. 
325 ; 86 Tenn. 81; 20 Mo. App. 610. See 
also 1 Perry, Trusts 495. 

In a very recent case in the New iork 
court of appeals, it was held that a party 
could not ny conveying his property in 
trust, reserving to himself the income 
thereof during his life, with remainder 
over, place his beneficial interest beyond 
the rtv'tch of creditors. Notwithstanding 
the life beneficiary was solvent and free 
from debt at the time he created tho trust, 
tlie interest in tho estate which he has re¬ 
served to himself is subject to a judgment 
upon n debt incurred subsequently to the 
creation of the trust; 150 N. Y. 316. 

One cannot create a spendthrift trust of 


112o 


0PBINO 


hia own property for hia own benefit; 48 
Pi. 880. Nor can there be i valid spend' 
thrift trust where the trustee is also the 
resfrti que tr ust, with the absolute owner* 
ship of the subject of the trust; 48 Pa. 880 ; 
177 id. *08 ; 183 Mass. 175. 

A trust to place one’s property beyond 
the reach of creditors, while retaining full 
enjoyment of the income, through the in¬ 
strumentality of a trustee, cannot be cre¬ 
ated by a married woman or a woman in 
contemplation of marriage; 89 L. R. A. 
(Md.) 806. A married woman may, how¬ 
ever, make a valid spendthrift trust in 
favor of ber husband ; 177 Pa. 208. 

The rule has prevailed in the English 
courts that when the income of a trust 
e-stAto is given to any person (other than 
a married woman) for life, the equitable 
estate for life is alienable by, and liable in 
equity to the debts of, the cestui que trust, 
and that this quality is so inseparable from 
the estate that no provision, however ex¬ 
press, which does not operate as a cesser 
or limitation over of the estate itself, can 
protect it from his debts or control ; 18 
Ves. 429 ; 6 Sim. 524 ; 1 Russ. <fc Myl. 395 ; 
0 Hare 475. 

Spendthrift trusts, there called alimen¬ 
tary funds, are upheld in Scotland ; Gray, 
Restr. on Alienation 158. The English 
rule has been adopted in several courts of 
this country; 5 R. I. 305; 4 Ired. Eq. 131 ; 

63 Ga. 703 73 N. C. llfi; 4 Rich. Eq. 46 ; 

1 Dev. & Bat. Eq. 480. 

In Arkansas ; 8 Ark. 803 ; Indiana ; 82 
Ind. 83 ; and New Hampshire ; 58 N. H. 
155, the question has been raised, but not 
decided. Apart from statute, the rule in 
New Jersey is the same as the English rule ; 
See 3 Stockt. 172; 12 C. E. Green 808 ; 41 
N. J. Eq. 100. In Wisconsin, the question 
is in doubt. See 35 Wis. 687 : 87 td. 449 ; 

64 id. 210. In Connecticut, the 6tatus of 
such trusts is undecided ; 21 Conn. 1; 36 id. 
18. 

By statute, in Kentucky, one cannot vest 
property or funds in trustees for the use of 
another without subjecting it to the debts 
of the cestui que trust ; 14 S. W, Rep. 423 ; 
12 Bush 844. In New York a statute ex¬ 
cludes from proceedings in equity to reach 
beneficial interests, allcases of trusts for 
maintenance and support where the trust 
has proceeded from some person other than 
the debtor, but makes available to the 
creditor any surplus beyond what may be 
necessary for the maintenance and support 
of the beneficiary; 70 N. Y. 270 ; 42 Hun 636. 

Where property is devised in trust for a 
testator’s son and his family, the profits to 
be applied to the extent the trustee sees 
fit. judgment creditors of the son cannot 
reach the property or its income ; 50 Fed. 
Rep. 923. 

An absolute discretion vested in trustees 
to make payments out of trust property 
confers no interest on the beneficiary that 
can be asserted by him or his assignee in 
bankruptcy ; 91 U. S. 716, where the court 
proceeded to sustain the doctrine of trusts 
of this class in a forcible argument. 

A spendthrift trust may be created fora 
term of years with the remainder to the 
cestui que trust in fee ; 13 W. N. C. (Pa.) 
282. 

See. Gray, Restr. on Alienation, where 
the cases are fully, considered and an able 
protest made against the validity of such 
trusts. 

OPERATE (Lat. xpero, to hope). That 
of which there is hope. 

In the accounts of an executor and the 
inventory of the personal assets, he should 
distinguish between those which are ape- 
rate and those which are desperate: he 
will be prima focie. responsible for the 
former and discharged for the latter; 1 
Chitty, Pr. 520 ; 2 Will. Exec. 644; Toller, 
Exec. 248. See Desperate. 

SPE8 RECUPERANDI (Lat. the 
hope of recovery). A term applied to cases 
of capture of an enemy’s property as a 
booty or prire, while it remains in a situa¬ 
tion in which it is liable to he recaptured. 
As between the belligerent parties, the title 
to the property taken as a prize passes the 


moment there is no longrr Any hope of re¬ 
covery ; 2 Burr. 083. See Infra P fa® id I a ; 
Postliminy; Booty; Prize. 

SPHERE OF INFLUENCE. Ter¬ 
ritorial property in which a hi Ate has but n 
partial title. To protectorates and spheres 
of influence the dominant or protecting state 
has a title which is good as against all other 
states but not complete as against the pro¬ 
tected community. The powers of internal 
sovereignty are still possessed by the pro¬ 
tected community except in so far as they 
have surrendered them, by treaty with the 
protecting state. The extent of power 
possessed by the protecting state and hence 
the nearness of its approach to a complete 
title, depends therefore upon the. character 
of the protectorate, which in turn depends 
upon the character of the people over which 
the protectorate is exercised. The minimum 
of responsibility resting upon a protecting 
state in return for the title thus acquired in 
the maintenance of a reasonable degree of 
order and the administration of justice as 
regards citizens of other civilized states 
within the protectorate. 

A sphere of influence is a very weak form 
of protectorate. It is frequently one stage 
in the evolution of a protectorate. Here also 
the extent of the rights of the dominant state 
is by no means a fixed quantity. There is 
always the claim of a negative right to keep 
other states from doing certain things within 
the sphere, but no positive right of internal 
control. The dominant state assumes no 
legal responsibility for the maintenance of 
order or administration of justice within the 
sphere. The main difference between this 
and a protectorate is, then, the degree of 
responsibility of the dominant state in 
return for its title. In the case of the pro¬ 
tectorate this responsibility is legal as well 
as moral, while in the case of the sphere of 
influence it is wholly moral. Maxey, Intern. 
Law. 147, 148. 

SPIGURNEL. The sealer of the royal 
writs. 

SPINNING HOUSE. This was a 
prison at Cambridge UBed by the university 
authorities for the detention of light women 
convicted of associating for immoral pur¬ 
poses with undergraduates. This jurisdic¬ 
tion was taken away in 1894 by a statute 
which applied to Cambridge a second act 
which up to then had applied only to Oxford. 
The latter act brought such women as for¬ 
merly were detained in the Spinning House 
under the class of idle and disorderly persons, 
punishable only under the Vagrancy Act. 
Byrne. 

SPINSTER. Ati addition given, in 
legal writings, to a woman who never was 
married. Lovelace, Wills 269. So called 
because she was supposed to be occupied 
in spinning. 

SPIRITS. Sec Ardent Spirits. 

SPIRITUAL CORPORATIONS. 

See Ecclesiastical Corporations. 

SPIRITUAL COURTS. Ecclesiasti¬ 
cal courts ( q. v .). 

SPIRITUAL LORDS. The arch¬ 
bishops and bishops of the house of peers. 
2 Steph. Com., 11th ed. 341. 

SPIRITUALISM. The belief that the 
spirits of the dead in various ways communi¬ 
cate with and manifest their presence to 
men, usually through the agency of a person 
called a medium ; also, the doctrines and 
practices of those so believing. Stand. Diet. 

SPIRITUALITIES, GUARDIAN 
OF THE. See Guardian of the Spiritu¬ 
alities. 

SPIRITUOUS LIQUORS. A statute 
making it unlawful, after a local option elec¬ 
tion resulting in a vote against sale of 
"spirituous, vinous or malt liquors," to sell 
any such liquors, is not, in view of prior 
judicial construction of the words in prior 
statutes on the subject, violated by sale of 
mAlt. liquor containing less than 2 per cent 


of alcohol, and non-intoxicuting in the largest 
quantity in whirh it. may be drunk. 134 
Ky. 742, 122 S. W. 823. See Liquor ijiwr. 

SPLITTING A CAUSE OF AC¬ 
TION. The bringing an action for only a 
part of the cause of action. This Is not 
permitted either at law or In equity. 4 
Bouvier, Inst. n. 4167. 

SPOLIATION. In English Ecclosi- 
Mtio&l Law. The name of a writ sued 
out in the spiritual court to recover for 
the fruits of the church or for the church 
itself. Fitzh. N. B. 85. 

A waste of church property by an ec¬ 
clesiastical person. 8 Bla. Com. 00. 

In Torts. Destruction of a thing by 
the act of a »danger: as, the erasure or 
alteration of n writing by the act of a 
stranger is called spoliation. This has not 
the effect to destroy its character or legal 
effect. 1 Groenl. Ev. § 560. See In Odium 
Spoliatoris. 

In Admiralty Law. By spoliation is 
also understood tho total destruction of a 
thing : as, the spoliation of papers by the 
captured party is generally regarded as a 
proof ,of guilt; hut in America it is open 
to explanation, except in certain cases 
where there is a vehement presumption of 
bad faith; 2 Wheat. 227, 241 ; 1 Dods. 
Adtnr. 480, 48rt. Bened. Adtn. 310. See 
Alteration ; French Spoliation Claims. 

SPON3ALIA 9TIPULATIO 8PON- 
SALITIA (Lat.). A promise lawfully 
made between persons capable of marry¬ 
ing each other, that at some future time 
they will marry. See Espousals; Ersk. 
Inst. 1. 6. 3. 

8PONSIO JUDICIALIS (Lat ). A 
judicial wager. This corresponded in the 
Roman law to our feigned issue. 

SPONSIONS. In International 
Law. Agreements or engagements made 
by certain public officers, as generals or 
admirals, in time of war, either without 
authority or by exceeding the limits of 
authority under which they purport to be 
made. 

Before these conventions can have any 
binding authority on the Btate, they must 
be confirmed by express or tacit ratifi¬ 
cation. The former is given in positive 
terms and in the usual forms ; the latter 
is justly implied from the fact of acting 
under the agreement as if bound by it, and 
from any other circumstance from which 
an assent may be fairly presumed ; Wheat. 
Int. Law, 3d Eng. ed. § 255; Grotius, 
de Jur, Bel . de Pac. 1. 2, c. 15, § 16 ; td. 1. 
3, c. 22, £ 1; Vattel, Law of Nat. b. 2, c. 14, 
§209; Wolff, last. § 1156, 

SPONSOR. In Civil Law. He who 
intervenes for another voluntarily and 
without being requested. The engage¬ 
ment which he enters into is only acces¬ 
sary to the principal. See Dig. 17. 1. 18; 
Nov. 4. 1; Code deComm. art 158, 159; 
Code Nap. 1238 ; Wolff, Inst. § 1556. 

SPOUSE? BREACH. Adultery. 
Cowel. 

SPRAG. In Mining. ‘\Sprag" means 
to put a stick in between the spokes, so that 
when the stick by the revolution of the wheel 
came in contact with the bod of the car it 
would chock the wheel. 148 Ky. 28, 145 
S. W. 1131. 

SPREADING FALSE NEWS. See 

False News. 

SPRING. A fountain. 

A natnral source of water, of a definite 
and well-marked extent. 6 Ch. Div. 264 (C. 
A.). A natural chasm in which water has 
collected, and from which it either is lost 
by percolation, or rises in a defined chan¬ 
nel. 41 L. T. Rep. n. B. 457. The water 
issuing by natural forces out of the earth 
at a particular place. It is not a mere 
place or hole in the ground, nor is it all 
the water that can be gathered or caused 
to flow at a particular place. A well is not 
necessarily a spring, nor is water which 
by the expenditure of labor can be 
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gathered into a reservoir. 135 N. Y. 50. 

The owner of the soil has the exclusive 
right to use a spring arising on his grounds. 
When another has an easement or right to 
draw water from such a spring, acquired 
by grant or prescription, if the spring fails 
the easement ceases, but if it returns the 
right revives. 

Tiie owner of land on which there is a 
natural spring has a right to use it for do¬ 
mestic and culinary purposes and for 
watering his cattle, ana he may make an* 
aqueduct to another part of his land and 
use all the water required to keep the aque¬ 
duct in order or to keep the water pure 
15 Conn. 366. He may also use it for irri¬ 
gation, provided the volume be not mate¬ 
rially decreased ; Ang. Waterc. 34. See 1 
Root 535 ; 9 Conn. 291 ; 2 Watts 32? ; 2 Hill 
S. C. 634 ; Coxe N. J. 460; 2 D. <fe B. 50 ; 8 
Maas. 106; 3 Pick. 269 ; 8 Me. 258. 

The owner of a spring cannot lawfully 
turn the current or give it anew direction. 
He is bound to let it enter the inferior es¬ 
tate on the same level it has been accus¬ 
tomed to, and at the same place, for every 
man is entitled to a stream of water flow¬ 
ing through his land without diminution 
or alteration ; 6 East 206; 2 Conn. 584. 
See 3 Rawle 84; 12 Wend. 330; 10 Conn. 
213 ; 14 Vt. 239. 

Where one convened a spring or well to 
be enjoyed without interruption, and after¬ 
wards conveyed contiguous property to a 
railway company whose works drained the 
water from the land before it reached the 
spring, on an action for breach of agree¬ 
ment, held , that the grantor had only con¬ 
veyed the flow of the water after it had 
reached the spring, and therefore there was 
no breach ; 41 L. T. n. s. 455 (C. A.). See 
Gould, Waters 286; 15 L. J. N. 8. Ex. 315. 
Where the value of land was enhanced by 
a spring, it was held ratable for taxation 
at Buch improved value; 1 M. & S. 508. 
See Coul. & ¥. Waters. 

The owner of the superior inheritance, or 
of the land on which there is a spring, has 
no right to deprive the owner of the estate 
below him ; 5 Pick. 175 ; 3 Harr. & J. 231 ; 
12 Vt. 178 r 13 Conn. 90S; 4 Ill. 492; nor 
can he detain the water unreasonably; 17 
Johns. 306 ; 2 B. & C. 910. See 1 DalL 211; 
3 Rawle 256; 13 N. H. 360; Irrigation; 
Subterranean Water ; Surface Water ; 
Water-Course. 

SPRING-BRANCH. A branch of a 
stream flowing from a spring. 12 Gratt* 
196. 

SPRING GUN. Setting spring-guns, 
man-traps, or other engines calculated to 
destroy human life or to inflict grievous 
bodily harm is a misdemeanor if done with 
the intent that grievous bodily harm shall 
be inflicted upon any person coming in 
contact therewith. 4 Steph. Com. 67. 

SPRINGTIDES. Tides in which the 
rise and fall is greatest, which occur directly 
after a new and full moon. English. 

SPRINGING USE. A use limited to 
arise on a future event where no preced¬ 
ing use is limited, and which does not take 
effeot in derogation of any other interest 
than that which results to the grantor or 
remains in him in the meantime. Gilbert, 
Uses, Sugden ed. 153, n. ; 3 Crabb, R. P. 
498. 

A future use, either vested or contingent, 
limited to arise without any preceding 
limitation. Cornish, Uses 91. 

It differs from a remainder in not requir¬ 
ing any other particular estate to sustain 
it than the use resulting to the one who 
orentes it, intermediate between its crea¬ 
tion and the subsequent taking effect of 
the springing U9e ; L)y. 274 ; Pollexf. 65 ; 
1 Ed. Ch. 84 ; 4 Drur. & W. 27; 1 Me. 271- 
It differs from an executory devise in that 
a devise is created by will, a use by deed ; 
Fearae, Cont. Rein. 3S5, Butler’s note; 
Wilson, Uses. It differs from a shifting 
use, though often confounded therewith. 
Bee, generally, 3 Washb. It. P., 5th ed. 281*. 

BPUXLZIE (spoliatio ). In Bootoh 
Law. The taking away movables without 


the consent of the owner or order of law. 
Stair, Inst. 96, § 16; Bell, Diet. 

SPUR-RIAIi. See Rial 

SPY. One who enters the enemy's lines 
secretly or in disguise, or upon false pre¬ 
tences, for the purpose of obtaining infor¬ 
mation. The punishment, if captured, 
flagrante delicto , is death. But if a spy 
rejoins his own army and is afterwards 
captured, he oannot be treated as a spy. 

The employment of spies in time of war 
is recognized as a military neoessity. The 
Brussels Conference admitted no distinc¬ 
tion between a merely mercenary spy and 
one who acts from purely patriotic motives. 
Bee Risley, Law of War 121. 

SQUARE. Each subdivision of terri¬ 
tory bounded on all sides by principal streets 
should be deemed a "square." 161 Ky. 848, 
171 S. W. 396 ; 8 Bush (Ky.) 508. 

SQUARE YARD. A "square yard," 
when applied to a surface, means, of course, 
superficial measure, but when applied to a 
solid, it might and generally would import 
solid measure or a yard every way, according 
to the subject of mensuration. 2 B. Mon. 
(Ky.) 182. 

SQUATTER. One who settles on the 
lands of others without any legal author¬ 
ity ; this term is applied particularly to 
persons who settle on the public land. 3 
Mart. La. n. s. 298. Bee Pre-emption 
Right. 

STAB. To make a wound with a 
pointed instrument. A stab differs from 
a out or a wound. Russ. & R. 356; Russ. 
Cr. 597 ; Bao. Abr. Maihem (B). 

STAB ILIA. A writ called by that 
name, founded on a custom of Normandy, 
that where a man in power claimed lands 
in the possession of an inferior, he peti¬ 
tioned the prince that it might be put into 
his hands till the right was decided, 
whereupon he had thig writ. Whart. 
Law Lex. 

STABLE. See Barn. 

STAGE COACH. An automobile 
used in the place of a “stage coach" for the 
carriage of the mails, freight or passengers 
is a "stage coach" within the meaning of a 
statute. 163 Ky. 795, 173 S. W. 144. 

A "stage coach" is one that is not hired 
out, but which remains in the possession of 
the owner. 109 S. W. 319. 

ST A GNU M (Lat.). A pool. It is said 
to consist of land and water ; and there¬ 
fore by the name of stagnum the water 
and the land may be passed. Co. Litt. 5. 

STAINS OF BLOOD. See Blood 
Stains. 

STAKE LANDS. Tide lands belong¬ 
ing to the state are held not to be stake 
lands. 7 Wash. 150. 

STAKE RACE. See Sweepstakes. 

STAKEHOLDER. A third person 
chosen by two or more persons to keep 
in deposit properly the i ight or possession 
of which is contested between them, and 
to be delivered to the one who shall estab¬ 
lish his right to it. Thus, each of them is 
considered as depositing the whole thing. 
This distinguishes this contract from that 
which takes place when two or more 
tenants in common deposit a thing with a 
bailee. Domat, Lois Civ. liv. 1, t. 7, s, 4; 
1 Vern. 44, n. 1. 

A person having in his hands money or 
other property claimed by several others 
is oon aide red in equity as a stakeholder. 
1 Vern. 144. 

A mere depositary for both parties of 
the money advanced by them respectively 
witli a naked authority to deliver it over 
upon the proposed contingency. He is not 
regarded as a party to the illegal contract. 
117 Biass. 502. 

The duties of a stakeholder are to deliver 
the thing holden by him to the person en¬ 


titled to it on demand. It is frequently 
questionable who is entitled to it. In case 
of an unlawful wager, although he nmy be 
justified in delivering the thing to the 
winner, by the express or implied consent 
of the loser ; 8 Johns. 14? ; yet if before 
the event has happened he lias been re- 

3 wired by either party to give up the thing 
©posited with him by such party, he is 
bound so to deliver it; 8 Taunt. 377 ; 4 id. 
493; or if, after the event has happened, 
the losing party give notice to the stake¬ 
holder not to pay the winner, a payment 
made to him afterwards will be made in 
his own wrong, and the party who depos¬ 
ited the money or thing may recover it 
from the stakeholder; 16 8. & R. 147; 7 
Term 530 ; 8 id. 575; 2 Marsh. 542. See 5 
Wend. 250; 1 Bail. 486, 508; Waoer; 
Horse Race. 

A deposit of stakes by one of the parties 
in a match may be reco^ i ed back on de¬ 
mand from the stakeholder, ns upon a void 
contract; 1 Q. B. D. 189: 5 App. Ca. 342, 
overruling 5 C. B. 818. 

STALE DEMAND. A claim which 
has been for a long time undemanded : as, 
for example, where there has been a delay 
of twelve years unexplained^ 8 Mas. 161. 

STALLAGE (Sax. sfaf). The liberty 
or right of pitching or erecting stalls in 
fairs or markets, or the money paid for the 
same. Blount; Whart. Diet. ; 6 Q. B. 81. 

ST ALL A R UTS (Lat.)- In Saxon 
Law. The preefectne stalndi. now master 
of the horse (Sax. stalstabulum). Blount. 
Sometimes one who has a stall iu a fail or 
market. FI. lib. 4, c. 28, p. 18. 

ST AMP . An impression made hy order 
of the government, on paper, which must 
be used in reducing certain contracts to 
writing, for the purpose of raising a 
revenue. See Stark. Ev.; 1 Pliill. E*\ 444. 

A paper bearing an impression or device 
authorized by law and adopted for attach¬ 
ment to some subject of duty or excise. 

The term in American law is used often 
in distinction from stamped paper, which 
latter meaning, as well as that of the device 
or impression itself, is included in the 
broader signification of the word. 

Stamps or stamped paper ere prepared 
under tue direction of officers of the govern¬ 
ment, and sold at a price equal to the duty 
or excise to be collected. The stamps are 
affixed and cancelled; and where stamped 
paper is used, one use obviously prevents a 
second use. The Internal Revenue acts of 
the United States of 1862 and subsequent 
years required stamps to be affixed to a 
great variety of subjects, under severe 
penalties in the waj[ of fines, and also under 
penalty of invalidating written instruments 
and rendering them incapable of being 
produced in evidence. The statutes under 
which these stamps, were required had 
been repealed from time to time, and that 
method of raising revenue was discontinued 
except in the case of tobacco and possibly 
some other articles. The necessity of rais¬ 
ing additional revenue to meet the expen¬ 
ditures required for the Spanish-Amencan 
war of 189c led to the passage of what was 
known as the War Revenue Act of June 13, 
1898, under which stamps are now required 
on almost every kind of document. The 
stamp taxes imposed by this act will be 
found in schedule A of the act, stat. 55 
Cong. 2d Bees. 458. 

Instruments not duly stamped are not 
void or inadmissible in evidence, in the 
absence of a fraudulent intent; 89 Vt. 412; 
53 Pa. 176; 26 Wis. 163; s. c. 7 Am. Rep. 
51; 47 N. Y. 467 ; 7 Am. Rep. 468; see 62 
Pa. 280; in the absence of affirmative proof, 
a fraudulent intent will not be presumed ; 
cases supra. See Portage. 

If a foreign instrument is, by the 
of the country where it is made, void for 
want of a stamp, it cannot be enforced in 
England. But if those laws merely require 
t-hft-fc it must be stamped before it can be 
received in evidence there, it is admissible 
in England without a stamp; 5 Exch. 879. 
The revenue act of 1898 Is too reoent to 
have been the subject of finished litigation 
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STABS DECISIS 


At t tie time this title goes to the prem One 
question raised in tbe courts, but not yet 
decided, is whether the stomp tax on ex¬ 
press receipts ore to be paid by the carrier 
or whether the? may be added by him to 
his charges for freight or exp r ss o age. 

U nder the previous revenue acts imposing 
stamp taxes the quest ion a roe© as to the 
exact legal effect of the requirement that 
an instrument should be stamped, and 
whether if an unstamped instrument was 
wholly invalid the law made it necessary 
to have certain contracts in writing which 
would otherwise be valid by parol, as for 
instance, the contract of insurance. The 
suggestion that the passage of these laws 
requiring a stamp might make it necessary 
that such contracts should be in writing 
was made in 2 Kan. 347 ; but this doctrino 
is said not to be well founded ; 1 Hay, Ins., 
8d ed. § 25 ; and in New York it was held 
that the validity of a parol contract for 
insurance was not affected by the stamp 
act, that, if in writing, it would require to 
be stamped, but it might be oral; 44 N. Y. 
53$. The power of congress to declare 
unstamped instruments wholly void was 
seriously doubted; 1 Bush 238 ; 45 111. 29; 
and the doubt went so far as to deny the 
constitutional ri^ht of the federal govern¬ 
ment to determine rules of evidence by 
which the state courts should be governed ; 
May, Ins. § 85; 101 Mass. 243. Some of the 
cases hold that congress cannot prohibit 
the making of contracts permitted oy state 
Laws, and that to declare them void is not a 
proper penalty for the enforcement of tax 
laws ; Cooley, Const. Lim., 6th ed. 592 ; 50 
Mich. 505 ; 105 Mass. 49; 22 Ind. 276 ; 40 
Ala. 385; 19 Wis. 369. See, also, 1 Joyce, 
lus. §33. 

STAND. To abide by a thing ; to sub¬ 
mit ter a decision ; to comply with an agree¬ 
ment. 

STANDARD. In War. An ensign or 
flag used in war. 

In Measures. A weight or measure of 
certain dimensions, to which all other 
weights and measures must correspond : 
as, a standard bushel. Also, the quality of 
certain metals, to which all others of the 
same kind ought to be made to conform : 
as, standard gold, standard silver. See 
Dollar ; Eaole. 

STANDARD POLICY. See Policy. 

STANDING ASIDE JURORS. In 

order to mitigate the effect of the statute 
33 Edw. I. which forbade the challenging 
of jurors by the crown excepting for cause 
Bhown, a rule of practice gradually arose 
of permitting the prosecution to direct 
jurors to stand aside until the whole panel 
was exhausted, without showing cause. 
The validity of this practice has oeen re¬ 
peatedly upheld in England ; 26 How. St. 
Tr. 1231. 

In the United States this statute bocame 
a part of the fundamental Law after the 
revolution ; Baldw. 78, 82; 8 Phila. 440 ; 
22 Pa. 94 ; 7 Watts 585 ; and notwithstand¬ 
ing statutes of various states granting to 
the prosecution a number of peremptory 
cliallenges, the custom of standing aside 
has been preserved.. This practice has 
been opposed where the statutes allowing 
peremptory challenges are in force, but 
where the number allowed is very small, it 
has heretofore been allowed to continue. 
See Thomp. A Mer. Juries 147 ; 14 Cent. 
L J. 402. 

The practice applies in misdemeanors 
as well as felonies, although there is a 
peremptory right of challenge; 89 Leg. 

STANDING BY. This term, as so often 
used in discussing cases of estoppel, does 
not mean actual presence or actual partic¬ 
ipation in the transaction, but it means 
silence where there is knowledge and a 
duty to make a disclosure. 98 Ind. 573 ; 0 
id. 289. 

Sanctioning by silence and inaction. R. & 
L. Diet In law implies knowledge under 
such circumstances as rendered it the duty 
of the possessor to communicate it; and it is 


such knowledge, and not the mere fart of 
“standing by, that lays the foundation of 
responsibility. Abbott; 8 Blackf. 45. 

STANDING MUTE. See Mote; 
Pnxx Forte kt Dora. 

STANDING OBDXBS. General reg¬ 
ulations of the procedure of the two houses 
of the parliamentary body, respecting the 
manner in whioh its business shall be con¬ 
ducted. 

They are of equal force in every Parlia¬ 
ment, except so far as they are altered or 
suspended from time to time. Byrne. 

STANDING TREES. “Standing 
trees” are ordinarily, at least, to be regarded, 
as hetweeen the co-tenants, as part of 'he 
real estate, and severing and removing them 
without consent of other co-tenants is a 
destruction to that extent of the realty. 
After the severance they are the property 
of the co-tenants, and by a conversion of 
them the ro-tenant converting them becomes 
liable to his co-tenants as in case of other 
personal property. 108 Ky. 552, 56 S. W. 
969. 

STANNARY COURTS ( stannary , 
—from Lat. stannum , Cornish stean , tin,— 
a tin miDe). 

In English Law. Courts of record, in 
Devonshire and Cornwall, England, for the 
administration of justice among the tinners 
therein. They are of the same limited and 
exclusive nature as those of the counties 
palatine. 

By 9 A 10 Viet. c. 95, the plaintiff may 
ohooee between the stannary court and the 
county court of the district in which the 
cause of action arises. 

STABLE. In International Law. 
The right of staple, as exercised by a people 
upon foreign merchants, is defined to be 
that they may not allow them to set their 
merchandises and wares to sale but in a 
certain place. 

This practice is not in use in the United 
States. 1 Chitty, Com. Law 103 ; Co. 4th 
Inst. 238; Bac. Abr. Execution (B 1). Seo 
Statute Staple. 

An inn of chancery. 


See Court op 


STAPLE INN. 

See Inns op Court. 

STAR-CHAMBER. 

Star-Chamber. 

STAR PAGE. The line and word at 
which the pages of the first edition of a 
book began are frequently marked by a star 
in later editions, and always should be. 

8 TARE DECISIS (Lat.). To abide 
by, or adhere to, decided cases. Stare de¬ 
cisis et non quieta move re. It is a general 
maxim that when a point has been settled 
by decision, it forms a precedent which is 
not afterwards to be departed from. The 
rule as stated is * 1 to abide by former pre- 
cedents, stare decisis, where the same 
points come again in litigation, as well to 
keep the scale of justice even and steady, 
and not liable to waver with every "new 
judge’s opinion, as also because, the law in 
that case being solemnly declared and de¬ 
termined, what before was uncertain, and 
perhaps indifferent, Is now become a per¬ 
manent rule, which it is not in the breast 
of any subsequent judge to alter or swerve 
from according to his privato sentiments ; 
he being sworn to determine, not according 
to his own private judgment, but according 
to the known lawB and customs of the 
land,—not delegated to pronounce a new 
law, but to maintain and expound the old 
one— jus dicere et non jus dare. n Broom, 
Leg. Max., 7th ed. 1*7. As it was said 
more briefly by Alderson, B., “ My duty is 

S lain. It is to expound and not to make 
ie law to decide on it as I find it, not as I 
may wish it to be ;" 7 Exoh. 548, quoted 
toyJuoltmaq, J., in 4 C. B. 060. 

Stare decisis is a wholesome doctrine, and, 
while not of universal application, is espe¬ 
cially applicable to decisions affirming the 
validity of securities authorized by statute. 
Such decisions should be regarded os con¬ 
clusive even as to those not strictly parties 


so as to prevent wrong to innocent holders 
who purchased in reliance thereon. 207 
U. 8. 201. 

The doctrine of store decisis » not always 
to be relied upon ; for the courts find it nec¬ 
essary to overrule cases which have been 
decided contrary to principle. It should 
not be pressed too far ; 8 Or. Bag 257. 
Many hundreds of suoh overruled cases 
may be found in the American and Eng¬ 
lish reports. It is held that it should re- 

3 uire very controlling considerations to in- 
uce any court to break down a former 
decision, and Lay again the foundations 
of the law ; 7 How. (Miss.) 569. 

The doctrine of stare decisis is a salutary 
one and is to be adhered to on proper occa¬ 
sions, in respect of decisions directly upon 
points in issue ; but the supreme court 
should not extend any decision upon a con¬ 
stitutional question if it is convinced that 
error in principle might supervene ; 157 U. 
S. 429 ; and there are cases in which a court 
of last resort has felt constrained by a sense 
of duty to disregard all precedents, even 
their own. This is particularly so in con¬ 
stitutional questions involving the validity 
of statutes affecting public interests, but 
where no right of property or contract in¬ 
fer partes is involved. In such a case, said 
Bleckley, C. J., the maxim for a supreme 
court ° supreme in the majesty of duty as 
well as in the majesty of power,” is not 
sfare decists, but fiat justitia mat coelum ; 
87 Ga. 691, and it was said by Howard, J., 
in quoting this Language : “Let this deci¬ 
sion be right whether other decisions were 
right or not144 Ind. 593 (involving the 
validity of statutes’of apportionment of 
legislative representatives). And a court 
when asked to do so should consider how 
far its action would affect transactions en¬ 
tered into and acted upon, under the law 
as it exists; 11 Tex. 455. Where there 
have been a series of decisions by the 
supreme judicial tribunal of a state, the 
rule of stare decisis may usually be regarded 
as impregnable, except by legislative act; 
29 Ind. 470. Especially is this the case 
where the law lias become settled as a rule 
of property, and titles have become vested 
on the strength of it; 44 Mo. 206 ; and even 
an isolated decision will not be reversed 
when it has remained undisputed for a long 
time, and rights to land have been acquired 
under it; 31 Cal. 402 ; 22 Cal. 110. The 
court will not overrule cases upon which 
conveyancers may have relied, even though 
the court does not consider the case a sen¬ 
sible decision; [1891] 1 Ch. 258. It haB 
been said that the doctrine of sfare decisis 
has greater or less force according to the 
nature of the question decided, those ques¬ 
tions where the decisions do not constitute 
a business rule. e. g. ns where personal lib¬ 
erty is involved, will be inet only by the 
general considerations which favor cer¬ 
tainty and stability in the law ; but where 
a decision relates to the validity of certain 
modes of transacting business, and a 
change of decision must necessarily inval¬ 
idate everything done in the mode pre¬ 
scribed by the former case, as in the 
manner of executing deeds or wills, the 
maxim becomes imperative, and no court 
lsat liberty to ohange it; 15 Wiso. 691. An 
erroneous decision subsequently overruled, 
though the law of the particular case, and 
binding on the parties, does not conclude 
other parties having rights depending on 
the same question; 52 Minn. 59. The 
United States courts will follow the decis¬ 
ions of those of the several states in in¬ 
terpreting state laws ; but when the decis¬ 
ions of the state courts are unsettled and 
conflicting the rule does not apply ; 1 Wall. 
205; 5 Wall 772 ; 37 Fed. Rep. 823; 85 uL 
857. When titles to real estate depend on 
any compact between states, the rule of de¬ 
cision will not be drawn from either of the 
states; 11 Pet. 1; but where any principle of 
law is laid down by a state court regarding 
a sale of real property; 6 Wall. 728 ; or con¬ 
cerning the title to land ; 37 Fed. Rep. 767; 
125 U. 8.809 ; 128 id. 213 ; the violation of a 
charter by a state corporation; 7 How. 196; 
that a particular corporation 4a a corpora¬ 
tion of that state; 45 Fed. Rep. 912 ; the pay- 
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mentof taxes; 7 Wall. 71; the United States 
courts will follow it in analogous cases; 7 
How. 738. In matters relating to the con¬ 
struction of treaties, constitutional provis¬ 
ions. or laws of the United States, the au¬ 
thority of the federal courts is paramount, 
while e converso in the construction of 
state constitutions and state laws, the decis¬ 
ions of the state courts are final within 
their jurisdiction; 23 Miss. 498; Wells, 
Res. Adj. & Stare Decisis 583. The doc¬ 
trine of stare decisis will not be applied by 
the circuit court of appeals to those decis¬ 
ions of the circuit courts from which no 
appeal Iias been taken; 29 U. S. App. 12. 
A decision of one of the circuit courts of the 
United States is not necessarily binding on 
the others; 47 Fed. Rep. 604 ; but see 40 
Fed. Rep. 854 ; 53 id. 791 ; 40 id. 677. See 
Res Judicata.. On a question of jurispru¬ 
dence the circuit court of appeals is bound 
by a decision of the United States supreme 
court, but not the highest courts of the 
various states; 35 U. S. App. 67. See 
Cooley, Const., 2d ed. 137 ; Greenl. Over¬ 
ruled Cases ; 1 Kent 477 ; Livingston, Syst. 
of Pen. Law 104 ; 35 Cent. L. J. 322 ; 32 id. 
480. See Jenkins, Century vt., for a list 
of curious aphorisms on this subject; 
Authorities; Precedents; Judge-Made 
Law; Judicial Legislation; Judicial 
Power. 

STARE IN JUDICIO (Lat.). To 
appear before a tribunal, either as plaintiff 
or defendant. 

START. This term is not limited to 
setting out upon a journey or a race; it 
means, as well, the commencement of an 
enterprise or an undertaking. 54 la. 721. 

STATE (Lat. stare, to place, establish). 
A body politic, or society of men, united 
together for the purpose of promoting their 
mutual safety and advantage, by the joint 
efforts of their combined strength. Cooley, 
Const. Lim. 1. A self-sufficient body of 
persons united together in one community 
for the defence of their rights and to do 
right and justice to foreigners. In this 
sense, the state means the whole people 
united into one body politic; and the state, 
and the people of the state, are equivalent 
expressions. 2 Dali, 425 ; 3 id, 93 ; 2 Wil¬ 
son, Lect. 120; 1 Story, Const., 5th ed. §§ 
208 , 209. So, frequently, are state and 
nation; 7 WalL 720. See Moree, Citizen¬ 
ship ; Wheat. Int. L. 17 ; but it is said that 
“ a state is distinguished from a nation or 
a people, since the former may be composed 
of different races of men all subject to the 
same supreme authority. . . . The same 
nation or people inay be subject to, or com¬ 
pose, several distinct and separate states. . . 
The terras nation and people are frequently 
used by writers on international law as 
synonymous terms for state.” 1 Halleck, 
Int. L. 66. 

Another writer commenting on the defi¬ 
nition of Cicero which is substantially 
that first above given, says : 4 ‘ This defi¬ 
nition is not complete without some ad¬ 
ditions and restrictions. A state must be 
an organ izatiou of people for political ends ; 
it must permanently occupy a fixed terri¬ 
tory ; it must possess an organized govern¬ 
ment capable of making and enforcing law 
within the community ; and, finally, to be 
a sovereign state it must not be subject to 
any external control. Thus a company of 
men united for commercial purposes can¬ 
not be a state in the sense held m interna¬ 
tional. Law ; neither can a tril>e of wander¬ 
ing people, nor a community, be so con¬ 
sidered if their government is perma¬ 
nently incapable of enforcing its own laws 
or its obligations toward other states. 

So long as a state possesses the requisite 
attributes mentioned in the pretWing 
paragraphs, international law does not con¬ 
cern itself with the form of its govern¬ 
ment ; it may be an absolute monarchy, 
a limited monarchy, or a republic ; it may 
be a centralized state or a federal union ; 
or it may cliange from one to another of 
these forms at wilj, without in the least 
affecting its position in the view of inter¬ 
national law; Snow, Int. L. 19. 


A state neither loses any of its rights 
nor is discharged from any of its duties, 
by a change in the form of its civil govern¬ 
ment. The body politic is still the same, 
though it may have a different organ of 
communication. So if a state should be 
divided in respect to territory, its rights 
and obligations are not impaired ; and if 
they have not been apportioned by special 
agreement, those rights are to be enjoyed, 
and those obligations fulfilled, by all the 
parts in common; Snow, Cas. Int. L. 21. 
The same writer also thus stHtes the dis¬ 
tinctions between a state and a nation : 
‘‘Though the terms are frequently used 
interchangeably, strictly speaking, a na¬ 
tion is composed of people of the same 
race, whereas a state may be composed of 
several nations. The Jews are considered 
to be a nation, while Austria-Hungary, as 
a state, is composed of three distinct races : 
Germanic, Slavic, and Magyar. This dis¬ 
tinction Las in recent years become of im¬ 
portance from the fact of the movements 
towards the unity of races, each under one 
state. Thus we have the Pan-Slavic move¬ 
ment, the Irrideatist party in Italy, and 
various other minor cases." Snow. Int. L. 
20. This distinction, however, cannot be 
said to lie at present recognized to the ex* 
tent here suggested. 

The actual organization of governmental 
powers : thus, the actual government of 
the state is designated by the name of the 
state ; hence tho expression, tho state h;u 
passed such a law or prohibited such an act. 

The section of territory occupied by a 
state: as, the state of Pennsylvania. 

A union of two or more states under a 
common sovereign is called a personal 
union where there is no incor[x>ration, but 
the component part3 are united with equal¬ 
ity of rights, as in the case, by way of 
illustration, when Great Britain and Ire¬ 
land and Hanover were under one prince 
but without any interdependence. On the 
other hand, a real union of different states 
is where there isa merging of the separate 
sovereignties in a new ana general one, at 
least as to all international relations; as, 
in the case of the union of Hungary, Bo¬ 
hemia, and other states prior to 1849. An 
incorporate union is where there is one 
sovereign government, though tliere may 
be a separate subordinate administration ; 
Halleck,Int. L. ^ 11, 12, 13. 

One of the commonwealths which form 
the United States of America. 

As to the relation between the state and 
the United States, see United States of 
America. 

The District of Columbia and the terri¬ 
torial districts of the United States are not 
states within the meaning of the constitu¬ 
tion and of the Judiciary Act, so as to en¬ 
able a citizen thereof to sue a citizen of 
one of the states in the federal courts : 2 
Cra. 445; 1 Wheat. 91 ; 15 C. L. J. 301. 
But the District of Columbia is a “Stateof 
the Union.” within the meaning of the 
treaty of 1853 between the United States 
and Franc?, relieving Frenchmen from the 
disability of alienage in disposing of and 
inheriting property ; 133 U. S. 258. 

The several states composing the United 
States are sovereign and independent in 
all things not surrendered to the national 
government by the constitution, and are 
considered, on general principles, by each 
other as foreign states ; yet their mutual 
relations are rather those of domestic in¬ 
dependence than of foreign alienation ; Mil¬ 
ler, Const. 103 ; 7 Cra. 481 ; 3 Wheat. 324. 

A slate can be sued only by its own con¬ 
sent ; 82 Va. 721; 134 U. S. 1. See 40 La. 
Ann. 856. But under the constitution of 
the United States the supreme court has 
original jurisdiction of suits by one state 
against another, and this jurisdiction has 
been frequently exercised, particularly in 
cases involving boundary disputes between 
the state a. 

A suit by a non-resident insurance com¬ 
pany which seeks an Injunction to restrain 
the state superintendent of insurance from 
revoking its license to do business in the 
state, is a suit against the Btate, and a 
federal court lias no jurisdiction ; 81 Fed 


Rep. 888. So it was held that an effort to 
enjoin state officers charged with the col¬ 
lection of taxes, and seeking to establish 
exemption from taxation under the state 
laws and the repayment of amounts pre¬ 
viously collected, was,to all intents and pur¬ 
poses, a suit against the state, and in part 
lor the recovery of money, and that the 
state court had no jurisdiction ; 35 Fla. 
625. Suits to enjoin state officers either 
from assessing or enforcing taxes, without 
authority or warrant under the state laws, 
is not a suit against the state within the 
prohibition of the ele\*enth amendment to. 
the constitution of the United States ; 58 
Fed, Rep. 620 ; neither is a.suit against the 
railroad commissioners of the state to re¬ 
strain the enforcement of theii regulations 
as unjust and unreasonable, at least if the 
state has no pecuniary interest in the rail¬ 
road : 154 U, S. 362 ; 57 Fed. Rep. 430 ; nor 
a suit in equity against state land commis¬ 
sioners to restrain them from acts alleged 
to be in violation of the plaintiff’s contract 
of purchase of the lands from the state ; 
140 U. S. 1 ; 43 ted. Rep. 11)0, 338. An in¬ 
junction may be granted against a state 
board of officers to restrain them from pro¬ 
ceeding against a corporation engaged in 
interstate commerce, for failure to comply 
with state and statutory regulations, and 
this is held not to be against the state ; 60 
Fed. Rep, 186. Nor is a proceeding for 
contempt in the federal courts against a 
state officer who has seized property in the 
hands of a receiver in attempting to collect 
a tax alleged to be illegal and attacked by 
proceeding in the federal court, in any sense 
a suit against the state ; 149 U. S. 164. 

A state cannot be sued to recover the 
amount due to the holders of its bonds : 134 
U. S. 1 ; nor will ft suit be maintained 
against a state auditor to compel the levy¬ 
ing of a special tax for the benefit of 
holders of its bonds, since that is in effect 
a suit against tho state; id. 22. Actions 
held to be properly suits against the state 
and therefore not maintainable, are. against 
the state board of agriculture, to recover 
money alleged to be wrongfully collected 
by it as a license tax ; 111 N. C. 135 ; a 
suit by a private citizen to enjoin the 
erection of a public building at a place 
other than that prescribed by law ; 24 Ore. 
553 ; a suit to determine the rights of con¬ 
flicting claimants to a fund granted by 
congress to the states for agricultural col¬ 
leges ; 56 Fed. Rep. 55. 

The rights and immunities of a foreign 
state belong to her only within her own 
jurisdiction and territory, and, when she 
becomes a suitor in the courts of a foreign 
state, she is treated as a foreign pri vnU 
corporation ; 29 W. Va. 326. See Sov¬ 
ereign. 

When a state brings a suit against citi¬ 
zens, she thereby voluntarily accepts all the 
conditions which affect ordinary suitors, 
except that no affirmative judgment, as 
for the payment of costs, can be rendered 
against her ; and if the cause is removed to 
a federal court it will proceed in the same 
manner as a suit between individuals; 56 
Fed. Rep. 329. So where the state has 
brought a suit in equity and the cause has 
been removed to a federal court, the de¬ 
fendant may there file a cross bill against 
the state; 60 Fed. Rep* 552; but if the 
cross bill seeks any affirmative relief 
against the state, it cannot be filed, under 
a constitutional provision that the state 
shall not be made a defendant in any court 
of law or equity; 100 Ala. 80; nor can a 
cross demand be maintained against a 
state ; 46 La. Ann. 431; id. 55; 37 id. 623. 

While a state cannot be compelled by 
suit to perform its contracts, any attempt 
on its part to violate property or rights 
acquired under its contracts may be judi¬ 
cially resisted ; and any law impairing the 
obligation of contracts under which such 
property or rights are held is void ; 134 U. 
8 . 1 . 

As to whether states can be compelled to 
pay their debts, see 12 Am. L. Rev. 623 ; 

15 id. 519. 

In Society. That quality which belongs 
to a person in society, and which secures 
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to and imposes upon him different rights 
and duties in consequence of the difference 
of that quality. 


the practice of the High Court of England, 
the defendant delivers in reply to the state¬ 
ment of claim a pleading called a statement 


ntory or property at the end of the war 
retains it. See Treaty OP Peace ; UTI 
Possidetis. 


In Practice. To make known specifi¬ 
cally ; to explain particularly : as, to state 
an account ov to show the different items 
in an account ; to stale the cause of action 
in a declaration. 

STATE’S EVIDENCE. Seo Kino's 
Evidence ; Provkr. 

STATE INSURANCE S»v Ism *t- 

ANOK. 

STATE LAND8. T he words “public 
lands" are habitually used in the 1 nitod 
States to describe those lands belonging to 
the federal government or to a state which 
are open to acquisition as private property 
under general land laws. The term ‘‘state 
lands" is sometimes used in the same sense 
of lands owned by a state. (92 U. S. 7G1 ; 
7 Wash. lot)'. The words “public domain" 
frequently have the same meaning. (181 
l\ S. 4$1.) Equivalent words in common use 
in the general land legislation and decisions 
of the original states were “unappropriated 
lands." “vacant la nils." and “waste lands." 
The expressions “public lands’’ and “slate 
lands" are. however, often used in a broader 
sense, including lands belonging to the 
nation, state, or other sovereignty which are 
not subject to the operation of the general 
land laws. Mont. 20.) As a rule there is 
no statutory definition of the words, and 
thev axe not always used in the same sense 
in statutes passed for different purposes. 
In each case that meaning should be given 
which comports with the intention. (S 
Mont. 20.) 20 Am. A* Eng. Ency. 2nd ed. t 
212, 213. 

STATE OFFICER. Presidential 
electors are ‘ State officers.” 149 Ky. 110, 
148 S. W. 21. 

STATE PAPER OFFICE. See 

Paper Office ; Paper Mill. 

STATE AND PUBLIC LANDS, 

6ee Town Sites. 


of defense. The statement of defense deals 
with the allegations contained in the state¬ 
ment of claim (or the indorsement on tin- 
writ if it be specially indorsed and leave to 
defend be given umW Ord. 14), admitting 
or denying them, and, if necessary, stating 
fresh facts in explanation or avoidance of 
t hose alleged by tne plaintiff. If the defend¬ 
ant wishes to set up a counter-claim he adds 
it to his defense, and the pleading is then 
called a statement of defense and counter¬ 
claim. 

In commercial cause the notification 
termed “points of defense” corresponds to 
the statement of defense. Byrne. 

STATING-PART OF A BILL. See 

Bill. 

STATION. In Civil Law. A place 
where ships may ride in safety. Dig. 49. 
12. 1. 13; 50. 15. 59. 

A place where railroad trains regularly 
come to a stand, for the convenience of 
passengers, taking in fuel, discharging 
freight, or the like. Webst. 

A railroad company may exclude from 
its stations all persons except those using 
or desirous of using the railway, and may 
impose upon the .rest of the public any 
terms it may deem proper as the condition 
of admittance ; [1897J A. C. 479; to the 
same effect, 18 C. B. 4tJ, 

Discrimination between competing om¬ 
nibus lines at a railroad depot, by giving 
one of them a more favorable stand than 
is allowed to the other, where both are 
given access to the grounds, is insufficient 
to constitute any legal ground of complaint 
against the railroad company ; 37 L. R. A. 
(Ind.) 376. See Railroad. 


STATIONER’S COMPANY. The 

Stationers of the city of London, a gild 
incorporated in 1557, by whom prior to the 
passing of the Copyright Act, 1842, every 
English publication was required to be 
“entered” or registered in Stationers' Hall 
(</. e.). Stand. Diet. 


STATE TAXES. The term “State 
taxes,” referred to in a statute are only such 
as go into the State Treasury when collected, 
and is not intended there to embrace school 
taxes, which never reach the State Treasury. 
154 Ky. 44, 156 S. W. 865. 

STATED CASE. See Case Stated; 
Agreed Case. 

STATEMENT. The act of stating, 
reciting, or presenting verlially or on paper. 
91 Tenn. 168. See Particular Statement. 

STATEMENT OF AFFAIRS. In 

English bankruptcy practice, the giving 
by the debtor of a list of creditors, securea 
and unsecured with the value of the secur¬ 
ities, a list of bills discounted, and a state¬ 
ment of his piopertv. Bank. Act 1863, § ’9. 

Now under the Bankruptcy Art. lyia, 
every debtor against whom a receiving order 
is made must furnish a like statement, veri¬ 
fied by affidavit, to the Official Receiver. 
Making a material omission in a statement 
of affairs is a misdemeanor, punishable with 
imprisonment for two years. Byrne. 

STATEMENT OF CLAIM. The 

specification of the plaintiffs cause of ac¬ 
tion. See Declaration. The term ib now 
used in Pennsylvania under the Practice 
Act of 1887. 

It is not a legitimate function of a state¬ 
ment of claim to reply to an anticipated 
affirmative defence: 84 Fed. R*p. 102. 

This is to be distinguished from the state¬ 
ment of the nature of the claim which is 
required in every writ of summons by Ord. 
2, r. 1. It is a written or printed statement 
by the plaintiff in an action in the High 
Court of England, showing the facts on 
which he relics to support his claim against 
the defendant, and the relief which he claims. 
It is delivered to the defendant or his solici¬ 
tor. Byrne. See Statement of Defense. 

STATEMENT OF DEFENSE. In 


STATIONERS’ HALL The hall of 
the Stationers’ Company at which every 
person claiming copyright must register 
his title, and without such registration no 
action shall be commenced against persons 
infringing it. 

The Copyright Act 1911, repealed all 
enactments referring to Stationers’ Hall : 
it contains no reference to Stationers’ Hall ; 
and no registration there is now required 
for any purpose. Byrne. 

STATIST. A statesman ; a politician ; 
one skilled in government. 

STATU UBERI (Lat.). In Louis¬ 
iana. Slaves for a time, who had acquired 
the right of being free at a time to come, 
or on a condition which was not fulfilled, 
or in a certain event which had not hap¬ 
pened, but who in the meantime remained 
in a state of slavery. La. Civ. Code, art. 
37. See 3 La. 176; 6 id. 571 ; 4 Mart. La. 
102; 8 id. 219. This is substantially the 
definition of the civil law, Hist, de la Jur. 
1. 40; Dig. 40. 7. 1 ; Code 7. 2. 13. 

STATUS (Lat.). The condition of 
persons. The movement of progressive 
societies has been from status to contract; 
Maine, Anc. Law 170. It also means es¬ 
tate, because it signifies the condition or 
circumstances in which the owner stands 
with regard to his property. 

STATUS QUO. The existing state of 
things at any given date. 

STATUS QUO ANTE BELLUM. 

A phrase used in international law to indi¬ 
cate the condition of the territory of a bel¬ 
ligerent and the ownership of the property 
of the subjects of such l>elligerent, as they 
existed prior to the breaking out of war, 
which, under the stipulations of some trea¬ 
ties of peace are restored to their former 
ownership. In other treaties, a belliger¬ 
ent who has possession of an enemy’s ter- 


STATUTE. A law established by the 
act of the legislative power. An act of the 
legislature. The written will of the legis¬ 
lature, solemnly expressed according to the 
forms necessary to constitute it the law of 
the state. 

This word is used to designate the written 
law in contradistinction to the unwritten 
law. See Common Law. 

Among the civilians, the term statute is 
generally applied to laws and regula¬ 
tions of every sort; every provision of law 
which ordains, permits, or prohibits any¬ 
thing is designated a statute, without con¬ 
sidering from what source it arises. Some¬ 
times the word is used in contradistinc 
tion to the imperial Roman law, which, 
by way of eminence, civilians call the com¬ 
mon law. Wharton. 

A negative statute is one expressed in 
negative terms, and so controls the com¬ 
mon law that it has no force in opposition 
to the statute. Bac. Abr. Statute (G). 

An affirmative statute is one which is en¬ 
acted in affirmative terms. 

Such a statute does not necessarily take 
away the coimnotf law ; Co. 2d Inst. 200; 
if, for example, a statute without negative 
words declares that when certain requisites 
shall have been complied with, deeos shall 
have a certain effect as evidence, this does 
not prevent their being used in evidence, 
though the requisites have not been com¬ 
plied with, in the same manner they might 
have been before the statute was passed ; 
2 Caines 109; or a custom; 0 Cl. & F. 41. 
Nor does such an affirmative statute repeal 
a precedent statute if the two can both be 
given effect; Dwariis, Statute 474. The 
distinction between negative and affirma¬ 
tive statutes has been considered inaccu¬ 
rate ; 13 Q. B. 33. 

A declaratory statute is one which is 
passed in order to put an end to a doubt as 
to what is the common law or the meaning 
of another statute, and which declares 
what it is nnd ever has been. 

Penal statutes are those which command 
or prohibit a thing under a certain penalty. 
Bac. Abr. A statute affixing a penalty to 
an act, though it does not in words pro¬ 
hibit it. thereby makes it illegal; 14 Johns. 
273 ; 1 Binn. 110 ; 37 E. L. & E. 475; 14 N. 
H. 294; 4 la. 490; 7 Ind. 77. See, as to 
the construction of penal statutes, 2 Cr. L. 
Mag. Jan. 81 ; 49 Fed. Rep. 300 ; 120 U. S. 
678; 131 id. 634; Bish. Stat. Cr. 226; 
Penal Statutes. 

A perpetual statute is one for the continu¬ 
ance of which there is no limited time, al¬ 
though it be not expressly declared to be 
so. 

If a statute which did not itself contain 
any limitation is to be governed by another 
which is temporary only, the former will 
also be temporary and dependent upon the 
existence of the latter. Bac. Abr. Statute 
(D). 

Private statutes or acts are those of which 
the iudges will not take notice without 

I heading ; such as concern only a particu- 
ar species or person. See 1 Bla. Com. 86. 
Special or private acts are regarded as 
4 *.rather exceptions than rules, being those 
which only operated on particular persona 
and private concerns ” (cited with ap¬ 
proval in 104 U. S. 447, where it was held 
that where an act amends a general act 
it is a public act). 

Private statutes may be rendered public 
by being so declared by the legislature; 1 
Bla. Com. 85; 4 Co. 70. And see 1 Kent 
459. In England private statutes are said 
not to bind strangers; though they should 
contain any saving of their rights. A 
general saving clause used to be inserted 
mall private bills; but it is settled that, 
even if such saving olauae be omitted, the 
act will bind none but the parties. But 
this doctrine does not seem to be applicable 
to this country. 

Public statutes are those of which the 
courts will take judicial notice without 
pleading or proof. 
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They are either general or local,—that 
is, have operation throughout the state at 
large, or within a particular locality. It is 
not easy to say what degree of limitation 
will render an act local. Thus, it has been 
held that a public act relating to one 
county only is hot local within the mean¬ 
ing of a constitutional provision which 
forbids enactments of local bills embracing 
more than one subject; 5 N. Y. 285; 2 
Sandf. 355. 

A remedial statute is one made to supply 
such defects or abridge Buch superfluities 
in the common law as may have been dis¬ 
covered. 1 Bla. Com. 88. 

These remedial statutes are themselves 
divided into enlarging statutes, by which 
the common law is made more comprehen¬ 
sive and extended than it was before, and 
into restraining statutes, by which it is 
narrowed down to that which is just and 
proper. The term remedial statute is also 
applied to those acts which give the party* 
injured a remedy ; and in some cases such 
statutes are penal ; Esp. Pen. Acts 1. 

A temporary statute is one which is lim¬ 
ited in its duration at the time of its en¬ 
actment. 

It continues in force until the time of its 
limitation has expired, unless sooner re¬ 
pealed. A statute which by reason of its 
nature lias only a single and temporary 
operation— e. g. an appropriation bill—is 
also called a temporary statute. 

There is also a distinction in England 
between general and special statutes. The 
former affect the whole community, or 
large and important sections, the interest 
of which may be identical with those of 
the whole body. Special statutes relate to 
private interests, and deal with the affairs 
of persons, places, classes, etc., which are 
not of a public character. Wilb. Stat. 218. 
See 104 V. S. 447. 

Local statute is used by Lord Mansfield 
as opposed to personal statute, which re¬ 
lates to personal transitory contracts; 
whereas a local statute refers to things in a 
certain jurisdiction alone; e. g. the stat¬ 
ute of frauds relates only to things in Eng¬ 
land ; 1 W. Bla. 246. 

As to mandatory and directory statutes, 
it is said that when the provision of a stat¬ 
ute is the essence of the thing required to 
l>e done, it is mandatory ; otherwise, when 
it relates to form and manner ; and where 
an act is incident, or after jurisdiction 
acquired, it is directory merely ; 58 N. H. 
17. See, also, 2 Ky. L. Rep. 166. 

Expository statutes. Acts passed for 
the purpose of affecting the construction 
to be placed upon prior acts. They are 
often expressed thus: “ The true intent 
and meaning of an act passed ... be and 
is hereby declared to be; ” “ the provisions 
of the act shall not hereafter extend ; or 
44 are hereby declared and enacted not to 
apply,'’ and the like. This is a common 
mode of legislation. 44 It is always com¬ 
petent to change an existing law t>y a de¬ 
claratory statute ; and where the statute is 
only to operate on future cases it is no ob¬ 
jection to its validity that it assumes the 
law to have been in the past wliat it is now 
declared that it shall oe in the future.” 
Cooley, Const. Lim. 94; such acts are 
binding upon the courts, although the lat¬ 
ter, without such a direction, would have 
understood the language to have meant 
something different. They have the same 
effect upon the construction of former acts, 
in the absence of intervening rights, os if 
they had been embodied in the former act 
at the time of its passage; Endlich, 
Interpr. Stat. 365. See Pomeroy's Bed gw. 
Coostr. Stat. Law 214; SutherL Stat 
Constr. sec. 462. 

A statute declaring the meaning of a prior 
act, etc., will not be construed to be an in¬ 
vasion of the judicial function, but will be 
treated as a direct enactment controlling 
the meaning of the prior act ; 24 Fed. Rep. 
667. But it has been held that the legis¬ 
lature cannot peas an act so as to compel 
the courts in the future to adopt a partic¬ 
ular construction of an earlier statute; 
172 Pa. 140, Mitchell,*, demoting : hot see 
122 id. 627 : 68 id. 46, whom the doctrine 


seems to liave been, confined to retro¬ 
spective legislation. 

See an article in 35 Am. L. Reg. & Rev. 
25, by William M. Meigs. 

It is a general rule that when the pro¬ 
vision of a statute is general, everything 
which is necessary to make such provision 
effectual is supplied by the common law ; 
Co. Litt. 235; Co. 2d Inst. 222; and when 
a power is given by statute, everything 
necessary for making it effectual is given 
by implication : quando lex aliquia con- 
cedi t, concedere vxdetur et id sine quo res 
ipsa esse non potest; 12 Co. 130. 

The provisions of a statute cannot be 
evaded by any shift or contrivance; 2 B. 
AC. 655. Whatever is prohibited by law to 
be done directly cannot legally be effected 
by on indirect and circuitous contrivance ; 
7 Cl. & F. 540. 

The mode of enacting laws in the United 
States is regulated by the constitution of 
the Union and of tne several states re¬ 
spectively. The advantage of having a Law 
officer, or board of officers, to revise bills 
and amendments of bills during their prog¬ 
ress through the legislature, has been 
somewhat discussed. See Reports of Eng. 
Stat. Law Com. 1856,1857; Street, Council 
of Revision ; 5 Rep. Am, Bar Assn. 

Enacting legislation. As to formalities re- 
□uired it has been held that a statute which 
the legislative journals Bhowed was never 
passed, was valid because signed by the 
presiding officers of the legislature; 22 
S. E. Rep. (N. C.) 16, 120; and that it is 
not admissible to prove that an act signed 
by the governor was in fact passed by the 
legislature and sent to him within two 
days next preceding the final adjourn¬ 
ment of the legislature in violation of the 
oonstitution ; 40 N. E. Rep. (Ind.) 1050. 

The signing by the speaker of the United 
States house of representatives, and by the 
president of the senate, in open session, of 
an enrolled bill, is an official attestation by 
the two houses tliat such bill has passed 
congress, and when the bill thus attested, 
receives the approval of the president, and 
is deposited in the department of state its 
authentication as a bill that has passed 
congress is complete and unimpeachable; 
143 U. S. 649. 

See Journals, where this subject is 
treated. 

Evidence that individual members were 
mistaken as to facts is inadmissible to 
effect legislative action; 36 Atl. Rep. 
(Conn.) 1019. 

As to whether the president has the 
power to sign bills after the adjournment 
of congress, Attorney-General Wirt was 
of the opinion that he had not, and Pres¬ 
ident Monroe acted on his opinion. Pres¬ 
ident Lincoln signed the act of March 12, 
1863, after the adjournment of congress. 
A house committee subsequently reported 
that in their opinion the act was not in 
force, but the house never acted upon 
their report. The court of claims holds 
that this act has been recognized by the 
supreme court, and was therefore valid; 
see 32 Amer. Law Rev. 211 ; 29 Ct. Cl. 549. 

Attorney-General Garland advised Pres¬ 
ident Cleveland that he was without au¬ 
thority to sign a bill after adjournment. 

In 29 Ct. Cl. 528, it was held that the 
president had the power to sign bills after 
the adjournment of congress. In cases 
arising under state constitutions, it was 
held in 2 Cal. 165; 00 Miss. 802, that the 
power to sign a bill ceased with the ad¬ 
journment, but under the language of the 
Illinois constitution, a signature after ad¬ 
journment was held valid ; 103 U. S. 423. 

In 21 N. Y. 517, it was held, under m 
constitutional provision almost identical 
with that of the constitution of the United 
States, that a signature after adjournment 
was valid. Ana this was followed in 22 la. 
Ann. 545, 

Much interesting discussion has arisen 
on the question whether a statute which 
appears to be contrary to the laws of God 
and nature, and to right reason. Is void. 
Earlier dicta in the affirmative (see 8 Co. 
•118 a; 12 Mod. 687) ate not now consid¬ 
ered to be law; L. R. 6 C. P. 


Dwarris, Stat. 482. The question as appli- 
cableto this country is treated under Con¬ 
stitutional. It being historically true 
that the American people are a religious 
people, as Bhown by the religious objects 
expressed by the original grants and 
charters of tne colonies, and the recogni¬ 
tion of religion in the most solemn acts of 
their history, as well as in the constitutions 
of the states and the nation, the courts, in 
construing statutes, should not impute to 
any legislature a purpose of action against 
religion; 148 U. S. 467. 

In the United States, a statute which 
contravenes a provision of the constitution 
of the state by whose legislature it was en¬ 
acted, or of the constitution of the United 
States, is in so far void. See Constitu¬ 
tional. The presumption, however, is 
that every state statute the objeot and 
provision of whichareamongtheacknowl- 
edged powers of legislation is valid and 
constitutional: and such presumption is 
not to bo overcome unless the contrary is 
clearly demonstrated ; 6 Cra. 87; 1 Cow. 
664 ; 7 N. Y. 109. Where a part only of a 
statute is unconstitutional, the rest is not 
void, if it can stand by itself; 1 Gray 1 ; 
Rish. Writ. Law 34. 

Where a statute contains some provisions 
that are constitutional and some that are 
not, effect may be given to the former by 
separating them from the latter, but this 
rule does not apply where the provisions of 
the statute are dependent upon each other 
and are indivisible, or where it does not 
plainly appear that Congress would have 
enacted tne constitutional legislation with¬ 
out the unconstitutional provisions. 207 
U. S. 463. 

By the common law, statutes took effect 
by relation back to the first day of the 
session at which they were enacted; 4 
Term 660. The injustice which this rule 
often worked led to the statute of 33 Geo. 
III. c. 13, which declared that, except 
when otherwise provided, statutes should 
take effect from the day of obtaining the 
royal assent, unless otherwise ordered 
therein. This rule, however, does not ob¬ 
viate the hardship of holding men respon¬ 
sible under a law before its promulgation. 
By the Code Napoleon, a law takes effect 
in each department of the empire as many 
days after its promulgation in that depart¬ 
ment as there are distances of twenty 
leagues between the seat of government 
and the place of promulgation. The gen¬ 
eral rule in America is, that an aot takes 
effect from the time when the formalities 
of enactment are actually oomplete, unless 
it is ordered otherwise or there is somo 
constitutional or statutory rule on the sub¬ 
ject ; Cooley, Const. Lim. 187; 7 Wheat. 
164. 

The constitutions of many states contain 
provisions that acts shall not take effect till 
a certain time after their passage, or after 
adjournment of the legislature, bat such 
constitutions usually contain also a provi¬ 
sion that the legislature may, in a case of 
emergency, provide tliat an aot shall take 
effect immediately, and it has become a 
common practice so to provide even in 
ordinary acts. Where an act was passed 
May 16, whioh declared that it should 
take effect May 14, it went into effect on 
its passage ; 80 Atl. Rep. (N. J. Sup.) 548. 

The Tariff Act of 1897 took effect at the 
moment it was approved by the president, 
which was six minutes past 4 o’ofook P. M., 
Washington time, on July 24, 1897, and 
goods imported and entered for consump¬ 
tion on that day, but prior'to such ap¬ 
proval. were dutiable under prior legisla¬ 
tion ; 87 Fed. Rep. 194. So held, also, by 
Colt, J., in U. a C. C. f 1st Ciro. (Boston 
Herald, Oct. 12, 1898). 

An aot increasing taxes and denouncing 
penalties, falls within the first article of 
the constitution prohibiting ex post facto 
laws, and giving effect to statutes only 
from the time of their receiving the presi¬ 
dent’s signature; 1 Hughes 856. 44 The 

law is an entirety. If, as to its penal 
features, it cannot be bold to have gone 
into effect until 9 P. X. of the day of its 
enactment, neither can it be held to have 
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gone into effect before that hour as to ita 
other provisions." Id. See, also, ISt U. 
S. ?S, mi to the tariff act of 1894. 

Uxxil and special legislation. In all but 
a few state* constitutional provisions are 
found forbidding the passage of local or 
private or special laws. While these provi¬ 
sions were not unknown at an earlier date, 
the principle was fully developed in the Il¬ 
linois oonsti tut ion of 1870, and haa become 


more died as a part of American constitu¬ 
tional law since then. In some states, such 
prohibited legislation is specified ns “ local 
or special.” and in some “ special or pri¬ 
vate." and in some "•private, local, or spe¬ 
cial." The act of congress of July 80,1888, 
prohibited local and special legislation in 
me territories. See Binney, Restrict, upon 
Loc. ami Spec. Legist 130. The subject- 
matter of legislation to which this prohi¬ 
bition applies varies in different states. 
Mr. Binney lias grouped them in a general 
way. See’ id. 132. Amoug the subject- 
matters m<*st usually found are: changing 
names of persons ; legitimation and adop¬ 
tion of children ; divorce ; granting char¬ 
ters ; changing laws of descent; providing 
fof the sale or conveyance of real estate of 
persons under disability ; granting the 
right of eminent domain ; regulating legal 
procedure ; incorporating munici)>alities; 
creating offices ; or regulating the fees of 
officers; laying out highways; providing 
for the management of public schools; 
taxation. In some states special laws are 
permitted only when a general law cannot 
be made applicable. 

A general law is defined ns “ neither for 
one or more particular persons, nor to oper¬ 
ate exclusively in anv particular part or 
parts of the state ’*; Binney, Reatr. eto. 22. 
Such an act is not necessarily universal 
and need'not be one which operates on all 
persons or all things ; a law which effects 
a class of persons or things may be a gen¬ 
eral law; 87 Gal. 875 ; 40 N. J. L. 1. A 
law is to be regarded as such when its pro¬ 
visions apply to all objects of legislation, 
distinguished alike by quality and attribute 
which necessitate .the enactment as mani¬ 
fest relation. Such laws must embrace all 
and exclude none whose condition and 
wants render such legislation equally nec¬ 
essary or appropriate to them as a class; 
49 N. J. L. 88. See General Laws. 

A special law is one which relates either 
to particular persons, places, or things, or 
to persons, places, or things which, though 
not particularized, are separated by any 
method of selection from the whole class 
to which the Law might, but for such legis¬ 
lation, be applicable. Binney, Restr. etc. 
38. 


A local law is one whose operation is 
confined within territorial limits, other 
than those of the whole state or any prop¬ 
erly constituted class or locality therein. 

The features of local and special legisla¬ 
tion overlap, but they are not contermin¬ 
ous. The matter to which a local law re¬ 
lates may be either general or special, but 
In either case the law itself is not in force 
outside of the locality for which it is paaeed. 

The following are held special acts and 
invalid : An act for holding primary elec¬ 
tions made applicable, only to counties 
casting a certain number of votes at the 
Last election, which makes it applicable 
only to two counties; 48 Pac. Rep. (Cal.) 
875 ; An act, though general in form, reg¬ 
ulating the re* location of county seats 
which was in fact applicable to *but a single 
county ; 143 Ind. 30o ; an act for the ex¬ 
tension of corporate limits of cities having 
a certain population which <*n be appli¬ 
cable only to one city ; 65 N. W. Rep. (La.) 
818; an act relating to the collection of 
taxes, cities of the first, second, and fourth 
claw being excepted, and it not being con¬ 
fined to municipal matters ; 171 PaTl57. 

The following are not within tbe consti¬ 
tutional prohibition : An act amending a 
city charter granted previously to the 
adoption of the constitution ; 45 Pao. Rep. 
(Col) 858; an act relating to a subject as 
to which there was already a local law; 96 
Ga. 408; an act providing a per diem pay 
for jurors although it only applied to a 


single county in whtoh there was already 
a special law, it being at the time of the 
passage of the act the existing rate in the 
remaining counties ; 84 N. W. Rep. (Minn.) 
813; an act making it a misdemeanor to 
work as a barber on Sunday, exempting 
from its operation New York and Saratoga ; 
18 Misc. 587 ; an act providing a different 
and better system of education for cities of 
ten thousand or more inhabitants than is 
enjoyed by the rest of the state ; 18 Wash. 
898. 

A territorial act classifying counties ac¬ 
cording to the equalized assessed valuation 
of property and graduating salaries of 
county officers in reference to population 
is not a local special law under the act of 
congress; 182 U. S. 547. 

The proviso of a general act that it shell 
not apply to suit9 pending at its passage 
does not render it special; 169 Pa. 359. 

An act offering a reward for the first to 
obtain in each county an artesian well is 
void ; 44 Pnc. Rep. (Ari.) 299. At least 
two individuals, actual or potential, are 
necessary to constitute a class which may 
be the subject of an act on the subject 
concerning which special acts are forbid¬ 
den ; such a class cannot be created by 
statute, however general, which takes as a 
olass characteristic, to designate the mem¬ 
bers of a olass, peculiarities of a single 
Individual; 43 W, Va. 587. An act forbid¬ 
ding a sale of stocks of bonds and provi¬ 
sions, cotton, etc., on margin without de¬ 
livering the property la not a special act ; 
184 Mo. 512 ; but an act prohibiting book¬ 
making and pool-selling excepting on a 
race course is a special act; 136 Mo. 400 ; 
and so is an act permitting a limited di¬ 
vorce instead of an absolute divorce when 
asked by a person holding conscientious 
soruples against absolute divorce ; 96 L. 
R. A (N. J.) 221. 

When there is a general act for the in¬ 
corporation of companies with the right 
of amendment reserved to the state, any 
amendment thereto must affect all corpo¬ 
rations incorporated under the act; 82 Fed. 
Rep. 1; and where it is limited to cities of 
a certain size whereby it can be applicable 
only to a certain city, it is special legisla¬ 
tion and void ; id. 

Classification. Under modern constitu¬ 
tions which prohibit special legislation, it 
lias been found necessary to permit of the 
classification of certain subjects of legisla¬ 
tion, chiefly in relation to municipalities 
or what may be termed home rule. 

Mr. Binney, in the work quoted, gives 
five rules as, in his opinion, supported by 
judicial decisions. 

1. All classification must be based upon 
substantial distinctions which make one 
class really different from another. 

2. The classification adopted in any law 
must be germane to the purpose of the law. 

8. Classification must not be baaed upon 
existing circumstances only, or those of 
limitea duration, except where the object 
of the law is itself a temporary one. 

4. To whatever class a law may apply, 
it must apply equally to each member 
thereof, exoept only where its application 
is affected by the existence of prior unre¬ 
pealed local or special Laws. 

5. If the classification be valid, the nu mber 
of members in a class is wholly immaterial. 

While tbe classification of municipalities 
is permitted, it is held that not more than 
three classes can lawfully be made in cities 
in Pennsylvania ; 122 Pa, 288; and that a 
classification, which is in effect legislation 
for certain cities to the exclusion of others 
which are really of the some class, is in¬ 
valid ; 96 Pa. 422. 


A classification act may furnish a preo 
dent for the legislature in future case 
but cannot control its action. The const 
tutionality of each law which establish) 
or adopts a classification must be judged < 
separately, and the mere fact that a cla 
sill cation has constitutionally been en 
ployed in one case does not hind the legi 
latureto employ it again, even in a Bimili 
case ; 25 AtL Rep. (N. J.) 209. 

Wheeler v. Philadelphia, 77 Pa. 82 
(1875), la an early ana leading case c 


classification. It holds that a statute which 
relates to persons or things as a class is a 
general law, while a statute which relates 
to particular persons or things of a class is 
special; that the necessity for classifica¬ 
tion is recognized in the constitution by 
the creation of courts on a basis of popula¬ 
tion And that classification is incident to 
legislation and necessary to the promotion 
of the public welfare ; that the question is 
not whether it is authorized but whether 
it is expressly prohibited in the constitu¬ 
tion. It further holds that, for the purrx>se 
of taxation, real estate may be classified ; 
as into timber lands, mineral lands, farm 
lands, etc., and that the act of 1874, which 
classifies cities according to their popula¬ 
tion. is constitutional. 

Where a federal statute has been taken 
from a state statute the settled construc¬ 
tion of the latter before the enactment of- 
the former must be considered as having 
been adopted by congress; 171 U. S.—not 
reported. So also of the Interstate Com¬ 
merce Act, so far as it is based on Eng¬ 
lish acts ; 145 U. S. 263. 

In a statute the words “ it shall be 
lawful” are usually only permissive ; they 
confer a faculty or power ; but there may 
be something in ffre imposing a duty 
to exercise such power, in which case the 
words become obligatory ; 5 App Cos. 222. 

As to referring proposed legislation to a 
vote of the citizens, and as to the initiation 
of legislation by citizens, see Referendum. 

See Construction ; Interpretation ; 
Ex Post Facto Laws; Constitutional; 
Constitution ; Fobeion Law ; Punctua¬ 
tion ; Proviso ; Obsolete ; Repeal ; Re¬ 
vised Statutes ; Statutes at Large ; Re¬ 
trospective Legislation ; Promulga¬ 
tion ; Proclamation: Directory ; Impera¬ 
tive Validity op Authority 

See 3 Binney for a list of British statutes 
in force in Pennsylvania. See Sander¬ 
son, Validity of Statutes in Pennsylvania ; 
Endlich, Interp. of Statutes. 

STATUTE OF FRAUDS. See 

Frauds, Statute of. 

The statute of frauds “ is a weapon of 
defence, not of offence," and “ does not 
make any signed instrument a valid con¬ 
tract by reason of the signature, if it is not 
such according to the good faith and real 
intentions of the parties ” Lord Selborne, 
C„ in L. R. 8 Ch. 351. 

STATUTE OF LABORERS. See 

Laborers, Statutes of. 

STATUTE LAW. Used as a general 
term, is synonymous with legislation, and 
refers to positive rules of conduct which are 
intended to be precisely worded and estab¬ 
lished by legislative bodies, or bodies or 
persons having legislative authority. Hicks, 
Mater. & Meth. Leg. Res. 51. Every word, 
phrase and sentence contained in a legislative 
enactment is supposed to have been chosen 
to express the exact intention of the law¬ 
maker. A statute, however, is rarely if ever 
complete in itself. It forms part of the whole 
mass of the law, both other stat utes and case 
law ( q. v.), and usually regulates part of a 
wider subject already governed ny other 
laws with which it must not conflict. Id. 
See Case Law ; Common Law. 

STATUTE OF LIMITATIONS. 

See Limitations. 

STATUTE MERCHANT. A security 
entered before the Mayor of London, or 
some chief warden of a city, in pursuance of 
13 Ed. I. stat. 3, c. 1, whereby the lands of 
the debtor are conveyed to the creditor till 
out of the rents and profits of them his 
debt may be satisfied. 2 Bla. Com. 100. 

STATUTE STAPLE. The statute of 
the staple, 27 Ed. III. stat, 2, confined 
the sale of all commodities to be exported 
to certain towns in England, called is- 
taple or staple, where foreigners might re¬ 
sort. It authorized a security for money, 
commonly called statute staple, to be 
taken by traders for the benefit of com¬ 
merce ; the mayor of the place Is entitled 
to take recognizance of a debt In proper 
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form, which had the effect to convey the 
lands of the debtor to the creditor till out 
of the rents and profits of them he should 
be satisfied. 2 Bla. Com. 160; 2 Rolle, 
Abr. 446 ; Bac. Abr. Execution (B. 1); Co. 
4th Inst. 238. 

8TATUTES AT LARGE. Statutes 
in full or at length as originally enacted, 
in distinction from abridgments, compi¬ 
lations, and revisions. In particular, tne 
title of the publication containing, chiefly, 
the acts of congress—the United States, 
Statutes at Large. Anderson, L. Diet. 

If there is any variance between an act 
of congress, as found in the printed vol¬ 
ume of statutes, and the original, aa en¬ 
rolled and deposited with the secretary of 


«its rwj avj i ■ o turn 




(Cal.) 973. 

The United States St ituirs at Large ex¬ 
hibit the legislation of the several Congresses 
from March 4, 1789, the day of the organ¬ 
ization of the government and of the first 
meeting of the First Congress. Each volume 
after the eighth contains all matters in the 
nature of legislation ordained or enacted by 
the Congress or Congresses in session, or by 
the Administration in power, during the 
periods covered by the volumes respectively 
—general or public statutes, private acts, 
treaties with the Indian tribes and with 
foreign nations, postal, consular and other 
conventions, public proclamations by the 
President and by the h'vids of departments, 
Executive orders, resolutions by the Senate 
and House, etc. Anderson. .See Pamphlet 
Laws. 

STATUTI (Lat.). In Boman Law. 

Those advocates whose names were in¬ 
scribed in the registers of matriculation, 
and formed a pail; of the college of advo¬ 
cates. The number of advocates of this 
class was limited. They were distin¬ 
guished from the supernumeraries, from 
the time of Constantine to Justinian. See 
Calvinus, Lex. 

STATUTORY OBLIGATION. An 

obligation arising under a statute. See 
Obligation. 

It may be either to pay money or to per¬ 
form certain acts. The obligation does not 
usually attach until the happening of some 
event or the doing of some act by the party 
obliged. R. & L. Diet. See Obligation. 

STATUTORY STAPLE. A n ancient 
writ that lay to take the body of a person 
and seize the lands and goods of one who 
had forfeited a bond called statute staple. 
Reg. Orig. 151. 

STATUTUM DE MERCATORI- 
BUS. The statute of Acton Burnell {q. o.). 

BTATUTUM DE NOVA CUS 
TTJMA. See Carta Mercatoria. 

STATUTUM HTBERNLE DE CO- 
HJEREDIBUS. The third public act in 
the statute book. It appeal's to be an in¬ 
struction given by the sing to his justices 
in Ireland, directing them now to proceed 
in a certain point where they entertained 
doubt. 1 Reeve, Hist. Eng. L. 259. 

STATUTUM 8ESSIONUM. The 

Statute Sessions. A meeting in every hun¬ 
dred of constables and householders, by 
custom, for the ordering of servants, ana 
debating of differences between masters 
and servants, rating of wages, etc., 5 Eliz. 
o. 4. 

STAY AND TRADE. Within tire 
meaning of an insurance policy, covering 
a ship during her stay and trade at a place 
these words were held to mean during her 
stay there for the purpose of trade ; a stay 
for a purpose unconnected with trade is a 
deviation. 42 L. J. Ex. 60. See Devia¬ 
tion. 

STAY LAWS. Acts of the legisla¬ 
ture prescribing a stay in certain cases, or 
a stay of foreclosure of mortgages, or 
closing the courts.for a limited period, or 
otherwise suspending legal rjmeaies. See 
Stay of Execution. 


STAY OP EXECUTION. In Prac¬ 
tice. A term during which no execution 
can issue on a judgment. 

It is either conventional, when the 
parties agree that no execution shall issue 
for a certain period, or it is granted by 
law, usually on condition of entering bail 
or security for the money. 

An execution issued before the expira¬ 
tion of the stay is irregular and will be set 
aside : and the plaintiff in such case may 
be liable to an action for damages. What 
is said above refers to civil cases. 

In criminal cases, when a woman is 
capitally convicted and she is proved to be 
enceinte there shall be a stay of execution 
till after her delivery. See Pregnancy ; 
Jury of Women. 

A statute which authorizes stay of exe¬ 
cution for an unreasonable and indefinite 
period, on judgments rendered on pre¬ 
existing contracts, is void ; 41 Pa. 441 ; 31 
Mo. 205 ; a law permitting a year’s stay 
upon judgments where security is given 
has been held invalid ; 0 Heisk. 93 ; 8. C. 19 
Ain. Rep. 593. See Cooley, Const. Lim.,2d 
ed. 354, n. 

STAYING PROCEEDINGS. The 

suspension of an action. 

Proceedings ore stayed absolutely or 
conditionally. 

They are peremptorily stayed when the 
plaintiff is wholly incapacitated from 
suing: as, for example, when the plaintiff 
is not the holder, nor beneficially inter¬ 
ested in a bill on which he ha3 brought 
his action; 2 Cr. Sc M. 416 ; 3 Chitty, rr. 
028 ; or when the plaintiff admits in writ¬ 
ing that he has no cause of action ; 3 
Chittv, Pr. 370, 030 ; or when an action is 
brought contrary to good faith ; Tidd, Pr. 
515, 529, 1134; 3 Chitty, Pr. 633. 

Proceedings are sometimes stayed until 
some order of the court shall have been 
complied with; as, when the plaintiff re¬ 
sides in a foreign country or in another 
state, or is insolvent, and he has been ruled 
to give security for costs, the proceedings 
are stayed until such security shall be 
given ; 3 Chitty, Pr. 633, 035 ; or until the 
payment of costs in a former action; 1 
Chitty, Bail. 195. 

STEALING. This term imports, ex 
vi termini , nearly the same as larceny; but 
in common parlance it does not always 
iomort a felony. 3 Wheel. Cr. Cas. 183. 

In slander cases, it seems that the term 
stealing takes its complexion from the 
subject-matter to which it is applied, and 
will be considered as intended of a feloni¬ 
ous stealing, if a felony could have been 
committed of such subject-matter; 13 
Johns. 239; 3 Binn. 546. The word steal 
is held synonymous with theft. 9 Tex. 
App. 463. See 12 Tex. 450, 

STEAMBOAT CHANNEL. Deepest 
part of the stream. 202 U. S. 49. 

STEAMSHIP. A vessel, the principal 
motive power of which is steam and not 
sails. L. R. 7 Q. B. 569. See 82 Pa. 853. 
The owner of a steamboat is not an inn¬ 
keeper so as to be liable for personal prop¬ 
erty stolen from a passenger. 118 Mass. 
275. See Sleeping-Car ; Ship ; Vessel. 

8TEELBOW GOOD8. Instruments 
of husbandry, cattle, corn, etc., delivered 
by a landlord to his tenant on condition 
that the like number of goods of. like 
quality should be returned on expiration 
of the lease. Bell, Diet. ; Stair, Inst. 285, 

§ 81 ; Ersk. Inst. 2. 4. 2. 

STELLIONATE. In Civil Law. 

A name given generally to all species of 
frauds committed in making contracts. 

This word Is said to be derived from the Latin 
Btellio. a kind of lizard remarkable for Its cunning 
and the change of its color, because tboee guilty or 
frauds used every art and cunning to conceal them. 
But more particularly It was the crime of a person 
who fraudulently assigned, sold, or engaged the 
thing which he had before assigned, sold, or en¬ 
gaged to another, unknown to the person with 
whom he was dealing. Dbr- 47. 90. 9; Code B. 84. 1; 
Merlin, Rfpert. ; La. Civ. Code, art. 9008; 1 Brown, 
Civ. Law 490. As a punishment those persons who 
granted double conveyance* were declared Infa¬ 
mous and their Uvea and goods were at the mercy 


of the king. Ersk. Prln. 441. 

8TBLLIONATUS (Lat. from steltib. a 
lisard). A general term used to denote alt 
* fraud and imposition which wen* 
not designated by any more special appclla- 
tlon * Bumll I Dig. 47. 20. The mortgaging 
or selling another’s property as one’s own 
or the mortgaging one’s property a second 
t.imp without notice of the first mortgugo, 
were acts of stellionatus, or etcllionate 
(q. v.), as it is rendered in Scotch law. Id. 

STJ5H OGRAP H kR. One who write® 
In short-hand, by using abbreviations or 
characters for words. 

Ho does not come within the common- 
law definition of the word 44 clerk.” 25 
Neb. 662. 

The depositions of witnesses taken in 
short-hand, and transcribed, will be sup¬ 
pressed, if not read to and signed by the 
witness, though the witness’s subsequent 
attendance for the purpose could not be 
procured ; 9 Fed. Rep. 754 : but see contra, 
79 Ill. 570, where it is held that the tran¬ 
script of evidence taken in short-hand is 
admissible, where the stenographer testi¬ 
fies that he transcribed the testimony, and 
that the transcript' is correct; that the wit¬ 
nesses were sworn and testified as therein 
stated. See also 43 Mich. 257. Where it 
is sought to impeacli a witness’s testimony 
by proving his testimony at a former trial, 
the stenographer is not the only w itness 
who may be called, but any one who heard 
the testimony may be ; 65 Me. 400 ; 35 9. 
C. 537. 

A stenographic report of the testimony 
of an ahsent witness, at a former trial, may 
be admitted if complete and correct; tO 
Fed. Rep. 361 ; or a copy of testimony com¬ 
pared with a stenographic report thereof, 
ny a person who was present at the trial 
and remembers the testimony as given; 
21 So. Rep. (Ala.) 328. 

In Pennsylvania, where a stenographer is 
appointed under the provisions of an act 
or legislature authorizing the appointment 
of stenographers in the several courts of 
the commonwealth, the stenographer who 
actually takes the testimony must certify 
to the correctness of the transcript which 
he files, and the trial judge should order 
the transcript filed and certify to its cor¬ 
rectness ; 130 Pa. 101. 

The charges of a stenographer are not 
taxable for costs in a suit in equity; 7 Fed. 
Rep. 43; but the agreement of the parties 
may make them taxable costs, though not 
so by statute ; 1 Bingh. 845. See 10 Wash, 
L. Rep. 7; 01 Ill. 271; 44 Mich. 438. 

Compensation for testimony taken be¬ 
fore a referee is the subject of contract, aa 
a stenographer is not then an officer of the 
court; 41 N. Y. S. 583 ; and the expense of 
a transcript of a stenographer’s notes, for 
convenience, instead of use on the trial, is 
not taxable as costs; 8 U. S. App. 129. 

An association of stenographers, whose 
leading object is to control the prices 
charged by its members, is an illegal com¬ 
bination, and its rules will not be enforced ; 
140 HI. 69. 

STEP-DAUGHTER. The daughter 
of one’s wife by a former husband, or of 
one’s husband by a former wife. 

STEP-FATHER. The husband of 
one’s mother by virtue of a marriage sub¬ 
sequent to that of which the person spoken 
of is the offspring. 

STEP-MOTHER. The wife of one’s 
father by virtue of a marriage subsequent 
to that of which the person spoken of is 
the offspring. 

STEP-SON. The son of one’s wife by 
a former husband, or of one’s husband by 
a former wife. 

8TERE. A French measure of solidity, 
used in measuring wood. It is a cubic 
metre. See Measure. 

STERILITY. Barrenness; incapac¬ 
ity to produce a child. It is curable and 
incuraole ; when of the latter kind at the 
time of the marriage, and arising from 
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orandum ci —wnktiop of a company 
that all ahtiihoklm are to be on an equal¬ 
ity and a company wboee uemonDdum 
aid original articles do not authorise the 
hsoe of preference shares, can alter its 
articles so as to do so ; [1897] 1 Ch. 861. 

The bolder of preferred stock is not a 
creditor of the corporation; 89 Wall. 186 ; 
T8 Fed. Rep. 634 ; 77 Me. 448 ; 94 N. E. 
Rep. (Ohio) 496; 01 L. J. Rep. 681 ; cred¬ 
itors hare a priority over preferred stock¬ 
holders ; 106 V. S. 889; 55 Vt, 110. Pre¬ 
ferred stock cannot he given a lien on the 
property; 1 Ohio 881. But it seems to 
nave been held that a mortgage to secure 
preferred stock is valid. See 78 Va. 601; 
94 N. E. Rep. (Ohio) 486. 

Preferred stockholders are entitled to 
dividends only from net earnings; 81 Mich. 
76; 108 U. S. 889; Moraw. Pr. Corp. 467 ; 
an engagement to pay dividends when not 
earned, or out of capital, is void ; L. R. 33 
Ch. D. 349 ; 68 Pa. 196; though they may 
be paid out of gross earnings, if the statute 
•o directs ; 78 Va. 501. 

But dividends may be paid though the 
company liave a floating debt; 79 Me. 461; 
but see 55 Vt. 110. The directors may or¬ 
dinarily exercise a reasonable discretion as 
to declaring dividends, even though there 
be net earnings applicable thereto ; 119 U. 
8. 396 ; but if they act oppressively, equity 
will interfere ; 79 Me. 411. 

Undeclared dividends (arrears of net 
earnings) pass with the transfer of pre¬ 
ferred stock to the transferee; Cook, 
St. A Stockh. § 375 ; 34 Hun 360. 

In the absence of anything to the con¬ 
trary, preferred stock shares equally with 
common, upon a dissolution of the corpo¬ 
ration ; L. R. 5 Eq. 510; otherwise, if pro¬ 
vided by the charter, a statute, or by the 
contract; L. R. 20 Eq. 59. See 33 N. J. 
Eq 181, where a preference was given by 
statute. 

Where the memorandum of association 
provided that preference shares should 
reoeive “out or the net profits of each 
rear” a dividend of ten per cent., it was 
held that they were not entitled to cumu¬ 
lative dividends ; [1896] 2 Ch. 203. 

In the absence of anything to the con¬ 
trary, dividends will be taken to be cumu¬ 
lative ; 77 Pa. 321; 84 N. Y. 157; L. R. 8 
Eq. 356 ; 1 De G. A J. 606. 

As to a peculiar issue of deferred stock, 
see 89 Leg. Int. 98 (S. C. Pa.). The term 
is sometimes used in contra-distinction to 
preferred stock to indicate a took which 
receives a dividend only after the payment 
of a dividend on preferred stock. 

“ Special stock ^ is issued by corporations 
in Massachusetts. It is limited to two- 
fifths of the actual capital; it is subject to 
redemption at a fixed time ; the holder is 
entitled to a half-yearly dividend, as upon 
a debt; the holders are not liable for the 
debts of the company, and the general 
stockholders are liable for all the debts 
until the special stock is redeemed. See 
Cook, 8t A Stockh. ^ 13, 976. 

Interest bearing stock has been recog¬ 
nised by the courts. The contract to pay 
int e r e s t is lawful only when interest is to 
be paid out of net earnings; 40 Pa* 287; 
89 Maas. 572 ; and in this viow is merely a 
species of preferred stock. 

See Dividends ; Voting Trust ; Over¬ 
issue ; Stockholder ; Corporations ; 
Founders’ Shares ; Partners; Capital 
Stock : Certificates op Stock ; Debkn 
runs Stock; Fob the Account, Sellino. 

Bond Dividend. A dividend paid by a 
wporation in the form of bonds. 6 Fletch. 
Corp. 13679. See Dividend. 

Bonus Stock. Stock that is issued gra¬ 
tuitously, but as an inducement, rather than 
a* a gift. The term is sometimes applied to 
shares of stock that are actually donated, but 
strictly speaking, it designates Btock offered 
a« ao mducemMit to the purchasers either 
of bo nds or loan money or other stock of a 
corporation. 4 Thomp. Corp, 2nd ed 
) 3444. Bee Bonus Bonds. 

Ooaunon Stook The stock generally 
wsued by private corporations entitling its 


owners to an equal pro ratA division of 
profits, if thore are any, and to a pro rata 
participation in the management of the 
corporation. 4 Thomp. Corp. 2nd ed., 
| 3426. 

Convertible stock. A type of pre¬ 
ferred stock (?. i».) which is redeemable either 
in bonds, oommon stock, or in cash, at the 
option of the holder. 4 Thomp. Corp. 2nd 
ed.. 4 3433. 

Deferred Stook. That upon which 
payment of dividends or interest is ex- 
pready postponed until the owners of some 
other class or classes of stocks have been 
paid. The opposite of preferred stock 
(q. v.). 4 Thomp. Corp. 2nd ed., 5 3438. 

Descents. A metaphorical expression 
which designates in the genealogy of a 
family the person from whom others are 
descended : those persons who have so de¬ 
scended are called branches. See 1 Roper, 
Leg. 103 ; 2 Belt! Suppl. Ves. 307 ; Branch ; 
Descent ; Line ; Stirpes. 

Dividend Stook. Surplus shares of 
stock issued by a corporation as dividends, 
called stock dividends; legal if an amount 
of money or property equivalent in value 
to the full par value of tke stock so issued 
has been accumulated and permanently 
added to the capital of the corporation ; 
may be illegal if the issue is a mere inflation, 
with no corresponding values to answer to 
the stock distributed. 4 Thomp. Corp. 2nd 
ed., 5 3437. See under this head, Watered 
Stock ; see also Dividend. 

English Law. In reference to the in¬ 
vestment of money, the term “ stock " im¬ 
plies those sums of money contributed 
towards raising a fund whereby certain 
objects, as of trade and commerce, may be 
effected. It is also employed to denote 
the moneys advanced to government, 
which constitute a part of the national 
debt, whereupon a certain amount of in¬ 
terest is payable. Since the introduction 
of the system of borrowing upon intermin¬ 
able annuities, the meaning of the word 
“ stock ” has become gradually changed ; 
and, instead of signifying the security 
upon which loans are advanced, it has for 
a long time signified the principal of the 
loans themselves. In this latter sense we 
speak of the sale, purchase, and transfer 
of stock; Moz. A W. See Cavanaugh, 
Money Securities. 

Stook, in England, signifies a number of 
paid-up shares, so united that the owner 
may subdivide it and transfer it in large 
or small Quantities, irrespective of the 
number ana par value of the shares ; Cook, 
St. A Stockh. § 12. Stock can only exist 
in the paid-up state ; L. R. 7 H. L. 717. 

Debenture stock “ is merely borrowed 
capital consolidated into one mass for the 
sake of convenience. Instead of each lender 
having a separate bond or mortgage, he 
has a certificate entitling him to a certain 
sum, being part of one large loan.” Lindl. 
Companies 195. It has no connection with 
stock as commonly used in this country. 
See Simonson, Deb. A Deb. St. 

Farm Stock. See Fences ; Running 
atLabor. 

Fictitious Stook. A type of watered 
stock (g. v.). Stock that is issued as fully 
paid when in fact only a small part of the 
par value has been paid; the difference be¬ 
tween the stock actually paid for and the 
sum total of the stock issued. Void under 
constitutional and statutory provisions. 4 
Thomp. Corp. 2nd ed., 4 3445. 

Founders' Stook. Common in England. 
Such stock as is issued to promoters or 
founders of a corporation, commonly used 
as- compensation to the promoters, or to 
others who have given their na me s and 
i nfl ue n ce in assisting in putting the corpora¬ 
tion on its feet. 4 Thomp. Ond. 2nd ed.. 
4 3440. 

Analogous to our promotion stock (q, r.). 

Fldl-Pnld Stock. Stock, of any class, 
that is fully paid for. 4 Thomp. Corp. 2nd 
ed. 43431. 

QWMtWd Stock. Stock of one cor* 


poration the dividends on which arc guaran¬ 
teed by another corporation. 

Or it may be used simply as a synonymous 
term for preferred stock (q. v.) 4 Thomu 

Corp. 2nd ed. 4 3430. P 

Internet-Bearing Stook. Stock issued 
by a corporation under an agreement to pay 
a certain rate of interest thereon closely 
related in meaning to preferred stock (7. v.), 
for which it might be said to be simply 
another name. 4 Thomp Corp 2nd ed 
4 3426. 

loaned and Outstanding Stock. That 
part of the cauitai stock of a corporation 
which has been bought and paid for, whether 
certificates have been issued or not, including 
both common and preferred stork, or any 
other class of stock that has been actually 
issued. 4 Thomp. Corp. 2nd cd. § 3434. 

Overissued Stook. Such as is issued 
beyond the authorized amount, the certifi¬ 
cates representing which are spurious and 
void, whether the overissue is a result of 
accident, mistake, or ignorance, or whether 
it 19 done with fraudulent intent. 4 Thomp. 
Corp. 2nd ed. § 3442, 

Promotion Stook. Of a mining com¬ 
pany, “such stock as is issued to those who 
may originally own the mining ground or 
valuable rights connected therewith, in 
consideration of their deeding the same to 
the mining company when the company is 
incorporated, or it may mean such stock as 
is issued to promoters or those in some way 
interested in the company, for incorporating 
the company, or for services rendered in 
launching or promoting the welfare of the 
company, such as advancing the fees for 
incorporating, attorney's fees, surveying, 
advertising, etc. 5 Fletch. Corp. § 3422 : 
32 Nev. 474. 

Analogous to founders’ stock ( q. v .) of 
English corporations. 

Scrip. A writing or certificate issued 
to shareholders of & corporation in lieu of a 
dividend, entitling them to money, stock, 
bonds, land, or other benefit at some future 
time, resorted to when a company has 

P rofits, but not in cash. 0 Fletch. Corp. 

3679. Called scrip dividend or scrip stock. 
4 Thomp. Corp. 2nd ed. $ 3439. See Divi¬ 
dend. 

Stook Dividend. See under this head, 
Dividend Stock ; see also Dividend. 

Treasury Stock. That which is returned 
by the person to whom it is issued to the 
corporation as a gift to sell the same and put 
the proceeds in the corporate treasury as 
working capital. 5 Fletcn, Corp. 4 3421 n.; 
156 Ill. App. 517. 

Underwriting oi Stock. Either a 
guaranty on the part of some responsible 
person to take stock that may not be sub¬ 
scribed by the public within a required time, 
or an agreement with the subs crib er that 
under certain contingencies, or at the option 
of the subscriber, the underwriter wul at 
some future time relieve him oi a port or all 
the share© taken by him. 4 lhamp. Corp. 
2nd ed. § 3441. 

Unittued Stock. That port of the au¬ 
thorized capital stock of a cor p oration which 
lias not been exchanged for a anddentm. 
and in which no person has yet acquiree) 
property rights. It merely rep r e s e nts the 
right to admit new stockholders, and has no 
value in itself. It has no active stock rights, 
and is not an asset of a corporation. 4 
Thomp. Corp. 2nd ed. § 3435. 

Watered Stock. Stock that does not 
represent money or its equivalent actually 
received or secured to a desperation as 
capital. Issued in various ways, either 
gratuitously under an agreement that noth¬ 
ing at all shall be paid into the corporation 
therefor ; or upon payment of, or an agree¬ 
ment to pay, less than its par value in money, 
or for cash at a discount ; or in payment for 
property, labor or semoea, the value of 
which is less than the par value of the 
shares; or in the guise of a stook dividend 
(q. v.), supposed to represent, surplus profits 
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or an increase in t he value of property, 
when there arc not sufficient profitB or a 
Bufficient increase in values to justify it. 

5 Flctch. Corp. § 3517. 

STOCK ASSOCIATION. A “joint- 
stock association” or ‘“company” is a union 
of persons owning a capital stock devoted 
to a common purpose, under an organization 
analogous to that of a corporation ; or, it is 
a body upon which some of the privileges 
or powers of a corporation have been con¬ 
ferred. A "joint-stock corporation” is a 
fully incorporated body, owning and manag¬ 
ing a stock capital. Anderson 

A ‘“joint-stock company” is a partnership 
with shares of capital transferable without 
the express consent of ail the partners; that 
is no delectus personarum exists. Id.; 1 Pars. 
Cont. 121. See Joint Stock Company. 

BTOCK-BROKER. See Broker. 
STOCK CERTIFICATE. See Stock. 

STOCK DIVIDEND. See Stock ; 
Dividend. 

STOCK EXCHANGE. A building or 
room in which stock-brokere meet to 
transact their business of purchasing or 
selling stocks. 

A voluntary association (usually unincor¬ 
porated) of persons who, for convenience 
in the transaction of business with each 
other, have associated themselves to pro¬ 
vide a common place for the transaction of 
their business. See Dos Passes. St. Brok. 
14: Biddle, St. Brok. 40. 43; 2 Brewst. 
571 ; 2 Daly 329. It is usually not a cor¬ 
poration, and in such case it is not a part¬ 
nership. In the absence of a statute its 
real estute is held by ah the members in 
the same way as partnership real estate. 
At common law, all the members had to 
be joined in a suit; Dicey, Parties, 2d 
Am. ed. 148, 206 ; 44 Conn. 259 ; though 
actions have been sustained against the 
exchange as a body ; 2 Brewst. 571; 9 W, 
N. C. (Pa.) 441. 

The members may make such reasonable 
regulations for the government of the 
body as they may think best; see 24 Barb. 
670; such rules bind the members assent¬ 
ing to them ; 4 Abb. Pr. N, s. 162 ; but 
their personal assent must appear; 16 N. 
Y. 112; it may be inferred trom circum¬ 
stances, a 3 from their admissions and act¬ 
ing as members; L. R. 6 Eq. 63; 25 Mo. 
69 J; and a member is bound by a by-law 
passed during his membership, whether 
ne votes for it or not; 8 W. N. C. (Pa.) 
464. It is said that the courts will prevent 
the interference with a memlier’s rights in 
an unincorporated association where the 
latter is acting under a by-law which is 
unreasonable or contrary to public policy : 
Dos Passes, St. Brok. 30 ; 4 Abb. Pr. N. 8. 
102 ; 47 Wise. 670 ; but see 80 III. 134. 

Stock Exchange, scat in. Members of a 
stock exchange are entitled to what is 
known as a seat. Seats are held subject 
to the rules of tho exchange. They are a 
species of incorporeal property—a per¬ 
sonal, individual right to exercise a 
certain calling in a certain place, but 
without the attributes of descendibility 
or assignability, which are characteris¬ 
tic of other species of property ; Dos 
Passos, St. Brok. 87; Biddle, St. Brok. 
60. There has been much controversy 
as to wbethei a seat can bo reached 
by an execution. A late writer ^ consid¬ 
ers the following as settled:1. In 
the disposition of a seat or the proceeds 
thereof, the members of the exchange will 
be preferred to outside creditors. 2. The 
seat is not the subject of seizure and sale 
on attachment and execution. 3. The 
proceeds of the seat, in the hand3 of the 
exchange, are capable of being reached, 
after members* claims have been satisfied, 
to the same extent and in the same man¬ 
ner as any other money or property of a 
debtor. 4. A person owning a seat in the 
exchange can be compelled, by proceedings 
subsequent to execution, or under tho di¬ 
rection of a receiver, to sell his seat to a 
person acceptable to the exchange, and 
devote the proceeds to the satisfaction of 


his judgment debts.” Dos Passos, St. brok. 
96. See 5 W. N. C. (Pa.) 86; 94 U. 8. 525 ; 
20 Alb. L. J. 414; 9 Reporter 305 ; 78 Cal. 
351. In 142 U. 8. 1, it was held thataseat 
in a stock exchange is property, and 
passes to assignees in bankruptcy subject 
to the rules of the stock board. See 105 U. 
S. 126 ; 89 N. Y. 328; 109 id. 593 ; 110 Ill. 146. 

Stock exchange rules usually provide 
that seats are liable first to pay tho mem¬ 
bers’ debts to a fellow-member, or a firm 
of which the latter is a member ; and also 
for arbitration committees to settle differ¬ 
ences between members ; 180 Pa. 289. 

A regular register of all the transactions 
is kept by an officer of the association, 
and questions arising between the mem¬ 
bers are generally decided by an arbitra¬ 
tion committee. The official record of 
sales is the best evidence of the price of 
any stock on any particular day. The 
stocks dealt in at the sessions of the boarc 
are those which are placed on the list by 
a regular vote of the association; and 
when it L proposed to add a stock to the 
list, a committee is appointed to examine 
into the matter, and the board is generally 
guided by the report of such committee. 

See Brodhurst, Law & Pr. of Stock Ex¬ 
change (London). 

STOCK INSURANCE COMPAN¬ 
IES. Sec Mutual Insurance Company. 

STOCK-JOBBER. A dealer in stock ; 
one who buys and sells stock on his own 
account on speculation. 

According to English writers, the members 
of the stock exchange arc called "jobbers” 
and "brokers.” The jobber is the dealer, 
who buys and sells at the market prices, 
and acts as an intermediary between the 
broker who buys and the broker who sells. 
The broker, on behalf of his principal, deals 
with the jobber. Abbott. See Broker. 

STOCK NOTES. TJiis term has no 
technical meaning and may as well apply 
to a note given on the sale of stock which 
the bank had purchased or taken in the 
payment of doubtful debts as to a note 
given on account of an original subscrip¬ 
tion to stock. 12 Ill. 402. 

STOCK ORDER. The order in chan¬ 
cery to prevent drawing out a fund in 
court to the prejudice of an assignee or 
lienholder. See Stop Order. 

STOCK YARDS. A stock yard is 
primarilj' an inclosure in which cattle are 
temporarily confined for the purpose of 
either sale or shipment. The immense busi¬ 
ness carried on in the great stock yards of 
the United States is of recent growth, and 
the law relating thereto is still in rather a 
crude and formative state. 26 Am. & Eng. 
Encyc. 2nd cd , 1074; 43 N. J. Eq. 71. Some of 
the earlier cases were based upon the aaump- 
tion that there was a close resemblance 
between a stock yard and railroad or canal 
company in their character a* common 
carriers, both in respect of the powers which 
each might exercise and the duties which 
they were bound to perform for the public. 
But later cases have denied the existence 
of any such resemblance and have considered 
the legal principles commonly applied to 
warehousemen, rather than those governing 
common carriers, as applicable to the busi¬ 
ness done by stock yards. Id.; 43 A* J. Lq. 
71. It has been held that the fact that the 
business of a given stock yard has become so 
great as to influence the trade of a large 
section of country does not make it a public 
market or impress it with a public use, ir 
the absence of a declaration by the legisla¬ 
ture that it is of such public character. Id.; 
143 111.210. 

Because of the immense proportions to 
which the business has attained in some of 
the larger cities of the United States and 
because of the very extensive area of country 
affected thereby, attempts have been made 
to bring stock yards within the purview 
of the acts regulating commerce between 
the states. But it has been held that the 
fact that h stock yard is located in two 


adjoining states and that cattle are herded 
on both sides of the state line and are driven 
to and fro across the line does not make the 
business of such stock yard interstate com¬ 
merce. Id.; 171 U. S. 578 ; and that a live¬ 
stock exchange, the business of whose 
members is to receive consignments of cattle 
and other live stock from owners in various 
states and territories, is not engaged in 
interstate commerce merely because the 
cattle traded in come from several states 
into the state where the exchange doet 
business. Id. p 1075. 

STOCKHOLDER. One who has prop¬ 
erty interests in the assets of a corporation 
and who is entitled to take part in its con¬ 
trol and receive its dividends. 67 Fed. 
Rep. 816. The word includes all members 
having a direct financial interest in the 
business of the corporation with power to 
participate in the profits and in the con¬ 
duct of it' affairs, though they hold no 
shares; 52 Mo. Add. a 94. The government 
may be a stockholder, and w hen it assumes 
this relation, it divests itself to tliat extent 
of its sovereign character; the sameistrue 
of a state ; Field, Corp. § 52; and of a muni¬ 
cipal corporation ,if it has legislative power ; 
id. At common law the members of a cor¬ 
poration are not liable for the debts of a cor¬ 
poration ; 10 Wall. 575; 24 Cal. 540; 
Thomp. Liab. of Stockh. § 4 ; nor liable on 
their subscriptions, it is said, until the full 
capital stock is subscribed ; 6 Wash. 134. 
After shares are legally full paid, no fur¬ 
ther payments can b required ; 03 Muss. 
192; 24 Cal. 540; unless provided' by 
statute, as is done to a certain extent in 
some states. The holders of full-paid stock 
in an insolvent national bank are liable to 
creditors for a further assessment to the 
extent of the par value of the stock. 

The legislature cannot, after the purchase 
of stock, impose any additional liability 
unless it has reserved the power to alter 
the charter. Statutes have been passed in 
many states by which stockholders are lia¬ 
ble under certain circumstances. The 
statutes are too various to be treated here. 
They may be liable in equity when they 
have assets of tho corporation which they 
ought not to retain. So they may be liable 
when they have subscribed to the capital 
stock of the corporation which they have 
not paid in The capital stock in such 
cases is usually said to be a trust fund for 
the benefit of creditors; 91 U. S. 56. The 
cases in which this doctrine has most fre¬ 
quently been applied have arisen out of 
suits brought to compel stockholders to 
pay the amounts unpaid upon their stock 
subscriptions. 

The original holderofstock in a corpora¬ 
tion is liable for unpaid instalments of stock 
without an express promise to pay, and 
a contract between him and the corpora¬ 
tion or its agent limiting hts liability is void 
as to creditors for the assignee in bank¬ 
ruptcy of the corporation. Representations 
made to the stockholder by an agent of 
the corporation as the nou-assessability of 
stock beyond a certain per cent of its 
par value, constitute no defence to an 
action against the stockholder to enforce 
payment of the amount subscribed. The 
legal effect of the word “ non-assessable 
in the certificate is at most a stipulation 
against further assessments after the face 
value of the stock is paid ; 91 U. S. 45. The 
transferee of stock, when the transfer was 
duly registered, is liable in the same way 
upon his implied promise ; 91 U. S. 65. So 
where the holder of shares had procured ft 
transfer to his name, he was held liable 
for unpaid instalments, though he held 
the stock only as collateral security for 
debts duo him by the transferror of the 
stock; 90 U. S. 328. Where certificates of 
stock had on their face a condition that 
the residue of eighty per cent. ua .P , 
the stock was to be paid on the call of tne 
directors, when ordered by a vote of ft ma* 
iority of the stockholders, it was held that 
the absence of ft call was no defence to an 
action for the rasidue by an assignee ' o( 
the corporation in bankruptcy ; 3 bias. 41 
Agreements of members Among themselves 
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that, stock shall be consider*! as “ fully 
|v%ixl ” an* invalid ; L. R. 1ft Gq. 407. A 
corporation may, however, take in pay¬ 
ment of its shares auy property whicli it 
mav lawfully puroliase; Thomps. Liab. 
of Stockh. $ ilU ; Moraw. Priv. Corp. 435 ; 
and stock issued therefor as full paid will be 
so considered; 7 Cent. L. J. 480 (C. C. U. S.). 

A call bv the proper authorities is ordi¬ 
narily held to Ik* necessary to tlx the lia¬ 
bility of a stockholder for unpaid instal¬ 
ments ; 48 N. J, L. 443 ; 31 Ill. 276 ; L. R. I 
Ch. App. 5.45; but it is held that a suitniAy 
be brought without a call; 07 N. Y. 300; 
and when a receiver has been appointed 
the call is made by a decree of the court; 
105 U. S. 148. 

*• Ever since the case of Sawyer v. Hoag, 
17 Wall. 610, it has been the settled doc¬ 
trine of this court that the capital stock of 
an insolvent corporation is a frusf/und for 
the payment of its debts ; that the Law im¬ 
plies a*promise by the original subscribers 
of stock, who did not pay for it in money 
or other property, to pay for the same 
when called upon by creditors; and that a 
contract between themselves and the cor¬ 
poration that the stock shall be treated as 
fully paid and non-assessable, or otherwise 
limiting their liability therefor, is void as 
against creditors.” 139 U. S. 417. Cases 
to the same effect are 99 N. C, 501; 70 Ga. 
360 ; 139 LT. S. 118 ; 144 id. 104 ; 140 id. 618 ; 
148 id. 603 ; but in 139 id. 96 it was said, 
quoting from Sawyer v. Hoag, that the 
capital stock of a corporation in a trust 
fund only sub modo. In 150 U. S. 371, the 
expression “ trust fund ” was qualified by a 
statement that it had not been intended 
“ to convey the idea that there was any 
direct , and express trust attached to the 
property.” In 154 Ill. 44, it was called a 
(/turn-trust fund, and Pomeroy [Eq. Jur. 
1046] says that such assets do not in any 
true sense constitute a trust and are called 
so only through analogy or metaphor. 

In an able article in 34 Am. L. Keg. 448 
[1895], George Wharton Pepper strongly 
objects to the expression “ trust fund ” and 
corsiden* that the trust theory is untenable. 
He quotes Air. Justice Bradley in 102 U. S. 
148, where he says that the conception is 
at war with notions which we derive from 
English law with regard to the nature of 
corporate bodies. 

The same writer is of the opinion that 
the expression “ trust fund ” is one which 
is applied by American courts to the judi¬ 
cial recognition of the demand of the com¬ 
mercial world, which is in substance that 
the liability of a stockholder shall be un¬ 
limited up to the par value of his shares 
and he shall not be entitled to any legal 
principle which would entitle him to ad¬ 
vantage against corporate creditors. 

The trust fund doctrine as to the assets 
of an insolvent corporation appears to have 
been first announced by Judge'Story in 3 
Mas. 308. Judge Thompson considers it 
“ the only doctrine worthy of respect”; 5 
Thonjp. Corp. § 5115. It was repudiated 
in 14 N. E. Rep. (Ind.) 810 ; 21 S. E. Rep. 
(N. C.) 951 ; 17 S. E. Kep. (Ala) 525. 

A holder of Btock in trust is subject to 
assessment; 44 Conn. 582 ; L. R. 9 Eq. 
175, 363 (but the cextui que trust is not: id.; 
even if he is a trustee of the corporation 
itself; 18 N. Y. 226 ; 46 Pa. 48); out it is 
otherwise as to the holder of national bank 
stock ; R. S. § 5152 ; if his name appears on 
the books as trustee ; 36 Fed. Rep. 868. It 
is held that a cestui que trust is bound to 
indemnify liis trustee; L. R. 18 Eq. 16; 
but this cannot be generally true. 

A pledgee who has transferred the stock 
to his own name is liable to assessment; 
90 U. S. 328 ; but not, it is held, when he 
lias placed it in the name of an irrespon¬ 
sible third party ; 111 U. S. 470. 

A pledgee of national bank stock is not 
liable for assessments, except by estoppel; 
KG Fed. Rep. 1006 ; 58 id. 600. 

'V here stock stands in the name of an 
agent, either the principal or the agent 
may be assessed; Cook, St. & Stockh. fe 
249. ® 

Where one has been induced by fraud to 
buy national bank stock, taken a transfer. 


and, upon discovering the fraud, takes 
steps, at once, to rescind the transaction, 
he is not liable to assessment except as 
to one who extended credit to the bank 
without notice of the fraud ; 83 Fed. Rep. 
449. 

A corporate creditor cannot proceed di¬ 
rectly against stockholders to recover 
unpaid suscriptions till he shall have ob¬ 
tained a judgment against the corporation 
and an execution thereon shall have been 
returned unsatisfied ; 9ft U. S. 628 ; 35 N. 
J. Eq. 601; 55 Wis. 598. The remedy may 
be in some states by garnishment under 
the judgment against the company ; but 
more commonly it is by bill in equity and 
a receiver. It is held that the remedy of 
a creditor against a stockholder is in 
equity alone; 53 Ala. 191 ; 101 U. S. 210. 
In equity the court decrees a call and the 
receiver collects the amount. The court 
may decree payment in full, leaving the 
stockholders to seek contribution among 
themselves; Cook, St. & Stockh. § 211. 

In an action to enforce the payment of 
an assessment on unpaid stock, on behalf * 
of creditors, a stockholder cannot set off a 
claim against the corporation; 139 U. S. 
417; L. R. 1 Ch. 528; H0 111. 316; other¬ 
wise, if the corporation itself sues; L. R. 
19 Eq. 449. In New York there is a right 
of set-off at law against a corporation cred¬ 
itor, but not in equity ; 43 Hun 362. 

A subscriber cannot set up against an 
action for calls that the corporatiou was 
not Lawfully organized, if he is a director 
and was one of the original incorporators ; 
18 N. Y. L. J. (Dec. 0,1807); s. c. 22 N. Y. 
App. Div. 1. 

The hotter opinion is said to be that the 
statute of limitation begins to run only 
when a call has been maue and payment 
thereunder is due; Cook, St. & Stockh. 

§ 195 ; or from the order of court making 
the assessment; 145 U. S. 507. It is held 
to run from the date of an assignment for 
creditors by the company; 7 Atl. Rep. 
(Pa.) 011 ; and in 50 N. W. Rep. (In.)891, 
when the subscription is made ; so also 41 
Hun 545 ; though where a creditor sues it 
does not run till he secures judgment; 36 
Hun 334. 

Statutes in various states provide for a 
forfeiture of stock for non-payment of 
subscriptions, and a sale. This right does 
not exist without a statute ; nor can it be 
created by a mere by-law; but it may be 
by the consent of the stockholder if ex- 

ressed on the face of his certificate ; Cook, 

t. & Sfcockb. § 122; the remedy by for¬ 
feiture, when given, is in addition to the 
ordinary common-law remedies ; id. § 124. 

See Thorap. Liab. of Stockh.; 81 Am. 
Rep. 88; 15 Am. L. Reg. N. s. 648. 

In order to constitute one a shareholder, 
it is not necessary that a certificate should 
have been issuod to him; 32 Ind. 393; 46 
Mo. 248. 

A married woman, under the common- 
law disabilities, cannot be a competent 
party to an original subscription for shares 
of a corporation, or to a transfer to her of 
Buch shares, so as to make her a share¬ 
holder ; 88 Fed. Itep. 700. 

Where a director is required to be the 
holder of a certain number of shares as a 
qualification, he is presumed, on winding 
up, to have been the nolder of that number 
of shares ; [1892] 2 Ch. 158. 

A railroad corporation purchasing the 
stock of a competing corporation cannot 
obtain control of its affairs, divert the in¬ 
come of its business, refuse business which 
would enable it to pay its interest, and then 
institute proceedings in equity to enforce 
the interest-bearing obligations for the 
avowed purpose of obtaining control of its 
property to the injury of the minority 
stockholders. Tho controlling company 
will become, for all practical purposes, the 
corporation which it controls, and bears 
the same trust relations to the minority 
stockholders of the latter that usually ex¬ 
ists between stockholders of a corporation 
and the corporation itself; Farmers’ L. & 
T. Co. v. N. Y. & No. R. Co., 54 Alb. L. J. 
311 (Ct- of App. N. Y.). 

The holders of a majority of the Btock of 


a corporation may legally control the com¬ 
pany's business, prescribe Its general policy, 
make themselves its agents, and take rea¬ 
sonable compensation for their services. 
But, in thus assuming the control, they 
also take upon themselves the correlative 
duty of diligence and good faith. They 
cannot lawfully manipulate the company’s 
business in their own interests to the in¬ 
jury of other stockholders. They cannot 
by their votes in a stockholders’ meeting 
lawfully authorize its officers to lease its 
property to themselves, or to another cor¬ 
poration formed for the purpose and ex¬ 
clusively owned by them, unless such lease 
is made in good faith and is supported by 
an adequate consideration ; ana, in a suit 
properly prosecuted to set aside such a con¬ 
tract, the burden of proof, showing fair¬ 
ness and adequacy, is upon the parties 
claiming thereunder. All doubts will be 
resolved in favor of the corporation for 
whom such stockholders assumed to act; 
17 Fed. Rep. 48, and note by Dr. Francis 
Wharton. 

It is said that a stockholder may deal 
with his company at arm’s length as a 
stranger might; *184 Pa. 102. See Pref¬ 
erence. 

The rights of stockholder are to attend 
stockholders’ meetings, to participate in 
the profits of the business, and to require 
that tho corporate property and funds shall 
not be diverted from their original pur¬ 
poses, and if the company becomes insol¬ 
vent, to have it9 property applied to the 
payment of its debts. For the invasion of 
these rights by the officers of a company, a 
stockholder may sue at law or in equity, 
according to the nature of the case. All 
remedies for injury to the property or 
rights of such a corporate body must be 
prosecuted in the name of the company ; 
alt demands against the company must be 
prosecuted against it by name. But where 
the officers and managers of a company, by 
fraud and collusion with third persons, are 
sacrificing, or are about to betray or sacri¬ 
fice, the interests of the corporation, a 
stockholder may, for such breaches of trust 
and conspiracy, call the guilty parties to 
an account in a court of equity ; 2 Woods 
823, per Bradley, J. 

A shareholder may interpose and set the 
machinery of law in motion for the protec¬ 
tion of corporate rights or the redress of 
corporate wrongs, when the corporate 
management, after proper demand, fails to 
act in the matter; 80 Fed. Rep. 627; but 
equity will not entertain a bill by stock¬ 
holders to remedy wrongs committed by 
the officers of the corporation, where such 
stockholders have not applied to the corpo¬ 
rate authorities to remedy such wrongs; 87 
Tenn. 771 ; 31 W. Va. 798; 127 U. 8. 489; 
54 Fed. Rep. 985. A stockholder may 
maintain an action to restrain the corpora¬ 
tion from acts in excess of its corporate 
authority ; 70 ta. 722 ; but he cannot main¬ 
tain a bill to enjoin the wasting of corpo¬ 
rate property unless the corporation itself 
refuses to bring the action, in which case 
it must be made a party defendant; 54 
Fed. Rep. 210. A corporation is a neces¬ 
sary party to a suit by stockholders for 
the enforcement of its rights; 149 U. S. 
473. 

It has been held that if a corporation has 
power to reduce its capital stock, it may do 
bo by purchasing a portion of its own shares ; 
48 Vt. 260 ; 17 N. Y. 507; contra , 50 N. H. 
262*; but it is held to bo ultra vires for a 
corporation to dispose of any part of its 
property other than its surplus or net 
profits, in the purchase of shares of its own 
stock; 84 Fed. Rep. 303, per Bradford, J. 
A corporatio* "annot buy its own stock if 
the rights ol creditors are thereby pre¬ 
judiced ; 104 III. 26 ; 8 Bradw. 554; but 
apart from tho rights of creditors, it is held 
in some states that such a transaction is 
lawful; 14 S. E. Rep. (N.C.) 601 ; 80 Fed. 
Rep. 89; 84 III. 145 ; 104 Moss. 37. Accepting 
its own stock in payment of land sold by it 
is n-»t necessarily invalid; 20 Atl. Rop. 
(N. J.) 854; where the compauy is per¬ 
fectly solvent; 8 Bradw. 554. In England 
it is held that a corporation cannot pur- 
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chase its own shares; 13 App. Caa. 409; 
and a stockholder may enjoin such pur¬ 
chase ; L. R. 4 Ch. Div. 887. 

The books of a corporation are said to be 
“ the common property of all the stock- 
holders;’* 105 PR. Ill; and are suhjeot to 
their inspection for proper purposes and at 
proper times; 5t Fed. Rep. 61; 40 N. J. Eq. 
§83; the right may be enforced by man¬ 
damus; 105 Pa. 111. Mandamus will be 
granted, at the discretion of the court, 
which “ will bo exercised with great dis¬ 
crimination and care ; '* 70 N. Y. 230 ; and 
will not be granted where the applicant 
seeks to 4 accomplish personal or specu¬ 
lative ends ; ” 70 N. Y. 220 ; or to •* gratify 
idle curiosity; ’* 9 Mich. 828; or at the 
“ caprice of the curious or suspicious ;" 
105 Pa. 111. The petition should aver a de¬ 
mand for inspection and a refusal by the 
corporation ; 6 D. R. (Pa.) 266. The stock¬ 
holder may take off a list of stockholders; 
id. The statutory right of a creditor or a 
member of a company to inspect the regis¬ 
ter of its mortgages carries with it the 
right to take copies ; [18971 1 Ch. 180. See 
Records ; Production op Books. 

A stockholder has no right, by the in¬ 
herent powers of a court of equity, to bring 
suit to wind up the huainess of a corpora¬ 
tion ; 60 How. 280. 

A suit in equity may be maintained by a 
creditor of a corporation against a stock¬ 
holder only in the courts of the state in 
which the corporation is oreated, and the 
corporation is a necessary party defendant 
86 Fed. Rep. 45. 

STOCKS. In Criminal Law. A ma¬ 
chine. commonly made of wood, with holes 
in it, in which to confine persons accused 
of or guilty of crime. 

It was used either to confine unruly of¬ 
fenders by w py of security, or convicted 
criminals for punishment. This barbarous 
punishment had been generally abandoned 
in the United States 

STOLE. A robe of honour. Jacob. 
See Groom of the Stole. 

STOLE, GROOM OF THE. See 

Groom of the Stole. 

STOLEN GOODS. See Recent Pos¬ 
session of Stolen Goons ; Receiver or 
Stolen Goods. 

STOP, LOOK, AND LISTEN. One 
crossing a railroad or street railway track 
in Pennsylvania is guilty of contributory 
negligence in law if be does not first stop, 
look, and listen. It is an absolute and un¬ 
bending rule of publio policy. 172 Pa. 888. 
See Grade Crossing. 

STOP ORDER. In Chancery prac¬ 
tice, when a fund (in cash, stock or other 
securities) is in court in a cause or proceed¬ 
ing, any person claiming an interest in it 
may apply to the court for an order to pre¬ 
vent it from being paid out or otherwise 
dealt with, without notice to the applicant. 
The application is made by petition where a 
fund exceeding £1,000 has been paid into 
court under the Trustee Act, 1893, and in 
other eases is made by summons, which (if 
opposed) must be supported by an affidavit 
showing the applicant’s interest in the fund. 
Stop orders differ from restraining orders 
and distringas notices in being applicable 
only to funds in court. Stop ordere are also 
applicable to documents or securities depos¬ 
ited with an officer of the court. Byrne. 


STOPPAGE IN TRANSITU. A re¬ 
sumption by the seller of the possession of 
goods not paid for. while on their way to 
the vendee and before he lias acquired act¬ 
ual possession of them. 15 Me. 814. 

Chancellor Kent has defined the right of 
stoppage in transitu to be that which the 
vendor has, when he sells goods on credit 
to another, of resuming the possession of 
the goods while they are in the possession 
of a carrier or middleman, in the transit 
to the consignee or vendee, and before 
they arrive into his actual possession, or 
the designation he has appointed for them, 
on his becoming bankrupt and insolvent; 


2 Kent 708. 

The right of stoppage in transitu Is an 
equitable extension recognized . by the 
courts of common law, of tlw sellers lien 
for the price of goods of which the buyer 
has acquired the property, but not the pos¬ 
session. This right is paramount to any 
lien created by usage or by agreement be¬ 
tween the carrier and the consignee, for a 
general balance of acoount. but not to the. 
uen of the carrier for freight; 191 Mass. 467. 

For most purposes, the possession of the 
carrier is considered to be that of the 
buyer; but by virtue of this right, which 
is an extension of the right of lien, the 
vendor may reclaim the possession before 
they reach the vendee, in case of the insol¬ 
vency of the latter; 4 Gray 880 ; 2 Caines 
98 ; 8 M. & W. 841, whioh gives a history 
of the law. 

The vendor, or a consignor to whom the 
vendee is liable for the price ; 3 East 98; 
6 id. 17 ; 13 Me. 103 ; 1 Binn. 106 ; or a gen¬ 
eral or special agent acting for him ; 9 M. 
& W. 518 ; 5 Whart. 189; 13 Me. 93; 48 
N. H. 589; 105 Mass. 275 ; see 4 Gray 367 ; 
1 Hill N. Y. 302 ; 5 Mass. 157 ; 123 id. 12; 
may exercise the right. 

The vendor can bring suit for the price 
of the goods after be has caused them to 
be stopped in transitu , and while they are 
yet in nis possession, provided he be ready 
to deliver them upon payment of the price; 
1 Camp. 109 ; but the nght of the vendor 
after stoppage exceeds a mere lien ; for he 
may resell the goods; 6 Mod. 152. 

There need not be a manual seizure : it 
is sufficient if a claim adverse to the buyer 
be made during their passage; 2 B. & P. 
457; 9 M. & W. 518; 13 Me. 98; 5 Denio 
833. 


The goods sold must be unpaid for, either 
wholly or partially; 15 Me. 814; 2 Exch. 
702. As to the rule where a note has been 
given, see 2 M. A W. 875 ; 7 Mass. 458 ; 4 
Cush. 33 ; 7 Pa. 801; where there has been 
a pre-existing debt, 4 Camp. 81; 16 Pick. 
475 ; 3 Paige, Ch. 878; 1 Binn. 106; 1 B. & 
P. 563; where there are mutual credits, 
7 Dowl. 3b R. 126; 16 Pick. 467; where the 
vendee gives a draft, 02 Hun 876. The 
vendee must be insolvent; 4 Ad. 3b El 882 ; 
20 Conn. 54; 8 Pick. 198; 14 Pa. 51. 102 
N. C. 390 ; 63 Ala. 243; 84 Mich. 612. A 
seller cannot stop goods in transit simply 
because the buyer absconded before they 
reached him, where the buyer’s insolvency 
is not shown ; 15 So. Rep. (A1&.J 340. 

The goods must be in transit; 3 Term 
466 ; 15 B. Monr. 270 ; 16 Piok. 474 ; 20 N. 
H. 154. Where goods sold are shipped by 
rail and a transfer company, under a pre¬ 
vious general order of the buyer, receives 
the goods at the depot to convey them to 
the buyer’s place of business, the goods are 
still in transit and the seller may still ex¬ 
ercise his right of stoppage; 48 Mo. App. 
521. In order to preclude the right the 
goods must have come actually into the 
hands of the vendee or some person acting 
for him ; 2 M. & W. 633 ; 1 Pet. 886 ; 8 Mas. 
107; 23 Wend. Oil; 54 Fed. Rep. 306; or 
constructively, as, by reaching the place 
of destination : 9 B. A C. 422 ; 3 B. 6b P. 
820, 469 ; 7 Mass. 457 ; 20 N. H. 154 ; 2 Curt. 
C. C. 259; 8 Vt. 49; 102 N. C. 890 ; or by 
coming into an agent’s possession ; 4 Camp. 
181; 7 Mass. 453 ; 4 Dana 7 ; 38 Pa. 254 ; see 
22 Conn. 473; 17 N. Y. 249 ; 7 Cal. 213 ; 53 
Mo. App. 139; or by being deposited for 
the vendee in a jmblio store or warehouse; 
5 Denio 031 ; 7 Pa. 801; 4 Camp. 251 ; 113 
N. C. 36 ; or by delivery of part for the 
whole ; 14 M. & W. 28; 14 B. Monr. 824. 

The right can be defeated, where there is 
no special legislation on the subject, only 
by a transfer of the bill of lading; 87 U. 
S. App. 266 ; but the assignment, unin- 
dorsod, of a bill of lading will not defeat 
the right, if the goods are still in transit; 
7 U. S. App. 544. The right expires when 
the goods have been delivered ; id. 

Where goods are in the hands of a car¬ 
rier, they may be stopped, although the 
purchaser has handed to the shipping 
agent the bills of Jading received by him 
from the vendor and received a bill of lad¬ 
ing for them, and the purchaser «s himself 


a passenger on the venal on which they 
are shipped ; L. R. 15 App. Cas. 891. 

The delivery of goods at the buyer s stove 
which was at the time in the possession of 
the sheriff under an attachment, is not a de¬ 
livery to the consignee; 85 Tex. 254. Bee 
160 Pa. 627. 

Where there is no contract to the con¬ 
trary, express or implied, the employment 
of a earner by a vendor of goods on credit 
constitutes all middlemen into whose cus¬ 
tody they pass for transportation and de¬ 
livery, agents of the vendor ; and until the 
complete delivery of the goods, they are 
deemed in transitu; 21 Ohio St. 261. The 
right cannot be superseded by an attach¬ 
ment at the suit of a general creditor, levied 
while the goods are in transitu ; 50 Miss. 
500. 590. If the vendor attach the goods 
while in transit, bis right of stoppage will 
be destroyed ; 15 Conn. 835. Where goods 
are to be delivered a part at a time, and 
various deliveries are so made, the right 
to stop the remaining portion is not lost; 
nor will the fact that the entire lot of 
goods was transferred on the books of the 
warehouse affect the right; 106 Mass. 76 ; 
17 Wend. 504. The ri^ht of stopjmge in 
fransitu is looked upon with favor by the 
courts; 2 Eden 77 ; 21 Ohio St. 281. 

The effect of the exercise of this right is 
to repossess the parties of the same rights 
which they had before the vendor resigned 
his possession of the goods sold ; 1 Q. B. 
389 ; 10 B. & C. 99 ; 14 Me. 314 ; 5 Ohio 98; 
20 Conn. 53 ; 10 Tex. 2; 19 Am. Rep. 87. 

See, generally, Benjamin ; Story; Long, 
on Sales; Parson, on Contracts; Cross, 
Lien; Whittaker, Stopp. in Tr.; 5 Wait, 
Action A Def. 612 ; 82 Cent. L. J. 364. 


STORE. A place where goods are kept 
on deposit, especially in large quantities— 
a warehouse ; and, also, a place where goods 
am keot for sale in large or small quantities. 
72 Miss. 184. See Shop. 

(v.) To keep merchandise for safe custody, 
to be delivered in the same condition as when 
received, where the safe-keeping is the prin¬ 
cipal object of deposit, and not the consump 
tion or sale. Abbott; 3 N. Y. 122. 

(n.) In England, is never applied to a 
place where goods are sold, only to a place 
where they are deposited. In the United 
States, denotes both of these places. Ander¬ 
son ; 18 Conn. * 440. A shop for the sale of 
goods of any kind, by wholesale or retail. 
That is, we use “store” for store-house, a 
word properly meaning the quantity of a 
t hing accumulated or deposited, for the place 
of deposit. But “shop” may refer to a 

place where a mechanic art is carried on. Id.; 

19 N. H. 137. “Store” is of larger significa¬ 
tion than “shop.” The latter word fre¬ 
quently designates the place in which a 
mechani c pursues his trade, Id.; 53 Ala. 
483. The common use of “store,” when 
applied to a building, is to designate a place 
where traffic is carried on in goods, wares 
and merchandise, and not to designate a 
“store-house.” Id.; 135 MasB. 259. 


STORE-HOUSE. A building for the 
storage of goods, grain, food-stuffs, etc. A 
livery-stable has been held a store-house. 
35 S. W. Rep. (Ky.) 1028. 

STORE O RD ERS. In some states the 
maintaining of general supply stores by 
companies or individual employers is for¬ 
bidden. Thus, in New Jersey and Tennes¬ 
see it is unlawful for any manufacturer, 
firm, or corporation, who owns or controls 
a store for the sale of general goods or 
merchandise in connection with their busi¬ 
ness, to attempt to control their employes 
in the purchase of goods at such stores, by 
withholding the payment of wages longer 
than usual time. In Maryland, the 
statute applies to railways and mines only; 
in Pennsylvania only to mining and manu¬ 
facturing corporations. In some other 
ntnfnft (Ohio, Indiana, Iowa, Kansas, Mis¬ 
souri, and Washington), the company may 
have such stores, but it is made a penal 
to compel or coerce an employe 
to deal at such company stores or with any 
particular person or corporation. 

In some states (Ohio, Virginia, and In- 
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preserve the contingent remainders. 

STRICTISSIM3 JURIS (Lat. the most 
strict right or law). In general, when a 
person receives an advantage, as the grant 
of a license, he is bound to conform strictly 
to the exercise of the rights given him by 
it, and in case of a dispute it will be strictly 
construed. See 3 Stor. C. C. 159. 

STRICTO JURE (Lat.). .In strict 
law. 1 Kent's Com. G5. 

STRICTUM JUS (Lat.). Mere law, 
in contradistinction to equity. 

According to strict law ; without 
equitable interpretation, or enlargement ol 
application. See Strictissimum Juris. 

STRIFE. Docs not necessarily imply 
blows. It may bn evidenced bv passionate 
words, looks and gestures. 34 Conn. 279. 

STRIKE. A combined effort by work¬ 
men to obtain higher wages or other con¬ 
cessions from their employers, by stopping 
work at a preconcerted time. Where this 
is peaceably effected without positive 
breach of contract, it is not unlawful, but 
it sometimes amounts to conspiracy. 
Most of the decisions bear upon questions 
arising more or less indirectly from the 
strike. 

A conspiracy to obtain from a master 
mechanic money which he is under no le¬ 
gal obligation to pay, by inducing his 
workmen to leave nini and by deterring 
others from entering his employment, or 
by threatening to do this, so tnat lie is in¬ 
duced to pay the money demanded, is an 
illegal conspiracy ; 106 Mass. 1. See 9 
Neb. 390. 

It is no answer to a suit against a com¬ 
mon carrier for failure to deliver goods 
with reasonable promptness, that a strike 
among their employes prevented ; 20 N. Y. 
48; 13 Ill. 488. But otherwise if the em- 

? ,loyes are discharged and afterwards intcr- 
ere unlawfully with the business of the 
road : 15 Alb. L. J. 39 ; Cooley, Torts 640, 
n. Where a railroad company receives 
freight for shipment, it is not liable for 
delay in its delivery which is caused by a 
strike of its employes, accompanied by 
violence and intimidation of such a char¬ 
acter as cannot be overcome by the com¬ 
pany or controlled by the civil authorities 
when called upon ; 81 Ga. 792 ; 74 Tex. 8 ; 
84 Ill. 30. 

In L. It, 6 Eq 555, the president and sec¬ 
retary of a trades-union, and a printer em¬ 
ployed by them, were restrained by injunc¬ 
tion from posting placards and publishing 
advertisements, urging workmen to keep 
away from plaintiff’s factory, where a 
strike against the reduction of wages was 
in progress ; but in L. It. 10 Cli. 143, this 
case was overruled. 

An attempt has been made to derive 
some of the authority for the use of an in¬ 
junction in such cases to an extent not be¬ 
fore recognized in the settled principles of 
equity jurisprudence from the English 
Judicature Act of 1873 as a consequence of 
the union of law and equity procedure. 
In 20 Oh. Div. 501, it is said that “ the 
courts have interpreted this act as giving 
them power to restrain one man from |>er- 
gnading another to break his contract with 
a third person, w hen the object of such 
persuasion is the malicious injury to the 
third person.” 

Where a trades-union ordered a strike 
and posted pickets to persuade workmen 
from entering the employ of the plaintiff, 
such conduct was held, to come within the 
terms of the act prescribing a penalty 
against every person who, with a view to 
compel any other person to abstain from 
doing, or to do any act which such other 
person has a legal right to do or abstain 
from doing, wrongfully and without legal 
authority . . . watches or besets the house 
or other place where such other person re¬ 
sides, or works, or carries on business, or 
happens to be, or the approach to such 
house or place.” [18U0J 1 Ch. 811. 

The circuit court of the United States 
had jurisdiction to restrain the unlawful 


acts of persons engaged in a strike where 
they interfere with the operations of inter¬ 
state commerce or with the transmission 
of the mails, and may enforce its injunc¬ 
tion by proceedings in contempt which 
are not open to review on habeas corpus in 
the supreme court or any other court; 158 
U. S. 564. 

A “boycott” by the members of trades- 
unions or assemblies is unlawful, and may 
be enjoined ; but in such suits a federal 
court nas no jurisdiction over defendants 
who are citizens of the same state with the 
complainant, nor can the association be 
used as a body or its members who are net 
parties to the record be enjoined ; 72 Fed. 
Itep. 695. 

There is no authority for issuing an in¬ 
junction to prevent one individual from 
quitting the personal service of another; 

equity will not compel the actual affirm¬ 
ative performance by an employe of 
merely personal services, any more than it 
will compel an employer to retain in his 
personal service one who, no matter for 
what cause, is not acceptable to him for 
service in that character.” 03 Fed. Rep. 
310 (Harlan, J). 

A display of force by strikers against 
laborers who wish to work, such as sur¬ 
rounding them in large numbers, applying 
opprobrious epithets to them, and urging 
them in a hostile manner not to go to 
work, though no force be actually used, is 
as much intimidation as violence itself. 
Such conduct will be restrained by injunc¬ 
tion, and the actors will be liable in dam¬ 
ages to the employer of the laborers. 
Where new men employed to take the 
place of strikers are on their way to work, 
their time cannot be lawfully taken up 
and their progress interfered with by the 
strikers on any pretence or under any 
claim of right to argue or persuade them 
to break their contracts. Where a bill ha9 
been filed against strikers for an injunc¬ 
tion and for damages for injuries caused 
by their illegal conduct, the plaintiff lias a 
right to proceed with the case after the 
strike is over, for the purpose of recover¬ 
ing damages, and it is improper for a judge 
to express from the bench an opinion that 
the case should have been dropped : 182 
Pa. 230. See Boycott ; Combination ; 
Conspiracy : Injunction ; Labor Union ; 
Malice ; Restraint of Trade. 

STRIKE INSURANCE. Sec Insur¬ 
ance. 

ST RIKI NG A DOCKET. In Eng- 
lish Practice. Entering the creditor’s af¬ 
fidavit and bond in bankruptcy. 1 Deac. 
Batik. 106. 

STRIKING A JURY. In English 

Practice. Where, for nioety of the mat¬ 
ter in dispute, or other cause, a special 
jury is necessary, upon motion ana rule 
granted thereon, the sheriff is to attend 
the prothonotary or proper officer with 
the book of freeholders, and to take indif¬ 
ferently forty-eight of the principal free¬ 
holders, when tlio attorneys on each side, 
being present, are to strike off twelve re¬ 
spectively, and the remaining twentv-four 
are returned. 3 Bla. Com. 357. essen¬ 
tially the same practice prevails in New 
York, Pennsylvania, and other states; Tr. 
& H. Pr. § 636. Soe JURY ; Graham, Pr. 
277. In some of the states a special or 
struck jury is granted as of course upon 
the application of either party ; but more 
generally it must appear to the court that 
a fair trial cannot be otherwise had, or 
that the intricacy and importance of the 
case require it. One of the parties being a 
citizen of color, the judge cannot properly 
direct a special jury to bo impanelled, 
one-half of whom are of African descent; 
3 Baxt. 373 ; 100 U. S. 313. The stalutory 
method of striking is held to bo mandatory ; 
26 Wis. 423 ; 78 Pa. 303. See Abb. N. 
Y. Dig. tit. Trial §§ 196-203 ; Thomp. & 
Merr. Jur. $ 14. 

STRIKING OFF THE ROLL. Re¬ 
moving the name of a solicitor, from the 
rolls or the court and thereby disentitling 


him to practise. See Disbar. 

STRIP. The act of spoiling or unlaw¬ 
fully taking away anything from the land, 
by the tenant for life or years, or by one 
holding an estate in the land 1698 than the 
entire fee. Pub. St. Mass. [1882] 1295. 

STRUCK. In Pleading. A word es¬ 
sential in an indictment for murder, when 
the death arises from any wounding, beat¬ 
ing, or bruising. 1 Bulstr. 184; 5 Co. 122; 
Cro. Jac. 655; 6 Binn. 179. 

STRUCK JURY. See Striking a 
Jury. 

STRUCK OFF. A term applied to a 
case which the court, having no jurisdic¬ 
tion over, and not being able to give judg¬ 
ment. order to be taken off the record. 
This is done by an entry to that effect. 

As to the meaning of the words os used 
at an auction sale, see Knocked Down. 

STRUCTURE. That which is built or 
constructed ;—an edifice or building of 
any kind. Poles connected by wires for 
the transmission of electricity ; 19 Ore. 61; 
a mine or pit; 60 Cal. 271; a railroad 
track ; 40 Conn. 213 ; Bee 42 Fed. Rep. 470 
( contra , 35 Ohio St. 559): are structures. 
Swings or seats are not; 55 Cal. 159. See 
Mechanics’ Lien. 

STRUMPET. A harlot, or courtesan. 

Jacob, Law, Diet, 

STUDENTS. Students living in a 
place merely for the purpose of attending 
college have not such residence as will 
entitle them to vote there. 71 Pa. 302 ; 40 
N. E. Rep. (N. Y.) 709. Affg. 31 N. Y. 
Supp. 1043; contra, 1.0 Mass. 488. See 
McCr. Elect. § 34; Chancellor’s Courtb 
in the Two Universities ; Domicil. 

STUFF GOWN. The professional 
robe worn by barristers of the outer bar ; 
viz. those who are not queen’s ceunseL, 
Brown. 

STULTIFY (Lat. stultus, stupid). To 
make one out mentally incapacitated for 
the performance of an act. 

It lias been laid down by old author¬ 
ities ; Littleton § 405; 4 Co. *23; Cro. 
Eliz. 398; that no man should be allowed 
to stultify himself, i. e. plead disability 
through mental unsound ness. This 
maxim was soon doubted as law ; 1 Hagg. 
Eccl. 414; 2 Bla. Com. 292; and has been 
completely overturned ; 2 Kent 451. 

STUMPAGE. The sum agreed to be 
paid to an owner of land for ti ees stand¬ 
ing upon his land, the purchaser being per¬ 
mitted to enter upon the land and to cut 
down and remove the trees; in other 
words it is the price paid for a license to 
cut. 67 Mo. 478. 

STUPRUM (Lat.). In Roman Law. 

The criminal sexual intercourse which 
took place between a man and a single 
woman, maid, or widow, who before lived 
honestly. Inst. 4. 18. 4 ; Dig. 48. 6. 6; GO. 
16. 101. 

STURGEON. See Royal Fish. 

SUABLE. Capable of being, or liable 
to be, sued. A suable cause or action is 
the matured cause of action. 82 N, Y. 218. 

SUB-AGENT. A person appointed 
by an agent to perform some duty, or the 
whole of the business relating to his 

agency. . . , 

A sub-agent is generally invested with 
the same rights, and incurs the same lia¬ 
bilities i:i regard to his immediate em¬ 
ployers, as if the latter were the real prin¬ 
cipal. To this general rule there are some 
exceptions : for example, where, by the 
general usage of trade or the agreement 
of the parties, eub-agents are ordinarily or 
necessarily employed to accomplish the 
ends of the agency, there, if the agency is 
avowed and tne credit is exclusively given 
to the principal, the intermediate agen t 
may be entirely exempted from all lia¬ 
bility to the sub agent. The agent, how¬ 
ever, will be liable to the sub-agent unless 
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such exclusive creait has been given, al¬ 
though the real principal or superior rfuty 
also he liable ; Story, Ag. § 380. When 
the agent employs a sub-agent to do the 
whole or any part of the business of the 
agency, without the knowledge or consent 
of his "principal, either express or implied, 
the latter will only he entitled to recover 
from his immediate employer, and his sole 
responsibility is also to him. In this case 
the superior "or real principal is not respon¬ 
sible to the sub-agent, because there is no 
privitv between them ; Story, Ag. §§ 13, 
$17. 337. 

Where, by an express or implied agree¬ 
ment of the parties, or by the usages of 
trade, a sub-agent is to be employed, a 
privity exists between the principal and 
the sub-agent, and the latter may justly 
maintain his claim for compensation both 
against the principal and nis immediate 
employer, unless exclusive credit is given 
to one of them • and in that case his rem¬ 
edy is limited to that party ; t Livermore, 
A g M; Mich. Ag. 690 ; 6 Taunt. 147. See 
Agent. 

SUB CONDITIONEM. Upon con¬ 
dition. 

The proper words to express a condition 
in a conveyance, and to create an estate 
upon condition. Abbott. 

SUB-CONTRACT. A contract by 
one who has contracted for the perform¬ 
ance of labor or service with a third party 
for the whole or part performance or that 
labor or service. 9 M. & W. 710; 8 Gray 
883; 17 Wend. 550. See INDEPENDENT 
Contractor. 

SUB-CONTRACTOR. One who has 
entered into a contract, express or im¬ 
plied, for the performance of an act with 
the person who has already contracted for 
its performance. Phill. Mech. Liens § 44 ; 
101 N. C. 611. See 137 Ind. 257. 

SUB DISJUNCTIONS. In the alter¬ 
native. FI eta, 

SUB JUDICE. Under or before a 
judge or court; under judicial considera¬ 
tion ; undetermined, 13 Bast 409. 

SUB-LEASE. A lease by a tenant to 
another person of a part of the premises 
held by him ; an under-lease. See Lease. 

SUB MODO (Lat.). Under a qualifi¬ 
cation. A legacy may be given sub modo, 
that is, subject to a condition or qualifica¬ 
tion. 

SUB NOMINE. In the name of. 

SUB PEDE SIGELI (Lat.). Under 
the foot of the seal; under seal. This ex¬ 
pression is used when it is required that a 
reoord should be certified under the seal of 
the court. 

SUB POTEST ATE (Lat,). Under, or 
subject to, the power of another: as, a 
wife is under the power of her husband ; a 
child is subject to that of his father; a 
slave to that of his master. 

SUB SALVO ET SECUBO CON- 
DUCTO. Under safe and Becure cond uct. 

1 Strange 430. 

SUB 8IGILLO (Lat.). Under seal. 

BUB BILENTTO (Lat.). Under silence; 
without any notice being taken. Some¬ 
times passing a thing sub suentio is evidence 
of consent. See Silence. 

BUB SPE RECONdLIATIONIS. 

Under hope of reconcilement. 2 Kent 127. 

SUB 8UO FERICULO. At his own 
risk. 

SUB-TENANT. An under-tenant. 

SUBALTERN. An officer who exer¬ 
cises his authority under the superintend¬ 
ence and control of a superior. 

BUBDITUS. A vassal; a dependent; 
one under the power of another, ope I man. 

SUBDIVIDE. To divide a part of a 
thing which has already been divided! 
For example, when a person dies leaving 


children, and grandchildren, the children 
of one of his own who is dead, Ida property 
Is divided into as many shares as he had 
children, including the deceased, and the 
share of the deceased is subdivided into as 
many shares as he had children. 

SUBINFEUDATION. The act of an 
inferior lord by which ho can ed out a part 
of an estate which he held of a superior, 
and granted it to an inferior tenant to be 
held of himself. 

It was an indirect mode of transferring 
the fief, and resorted to as an artifice to 
elude the feudal restraint upon alienation. 
This was forbidden by the statute of Quia 
Emptores, 18 Ed. I. ; 2 Bla. Com. 91 ; 8 
Kent 406. See Cadw. Or. Rents g 7; 
Chid. R. P. 18; Quia Emftores ; Feudal 
Law ; Tenure. 

SUBJECT. An individual member of 
a nation, who is subject to tho laws. This 
term is used in contradistinction to citizen, 
w hich is applied to the same individual 
when considering his political rights. 

In monarchical governments, by subject 
is meant one who owes permanent alle- 

f iance to the monarch. Seo Greenl. Ev. 

286; Phill. Ev. 732 ; Morse, Citizenship ; 
Allegiance ; Citizenship ; Naturaliza¬ 
tion. 

SUBJECT TO INSURANCE. A 

provision in a charter-party, that the 
freight should be payable, subject to in¬ 
surance, does not make the insurance by 
the ship-owner a condition precedent to Ins 
right to recover the freight, but means 
that the insurance premium is to be de¬ 
ducted from the freight. 27 L. J. Ex. 392, 

SUBJECT-MATTER. Thecause;the 
object; the thing in dispute. 

It is a fatal objection to the jurisdiction 
of the court when it has not cognizance of 
the subject-matter of the action : as, if a 
cause exclusively of admiralty jurisdiction 
were brought in a court of common law, 
or a criminal proceeding in a court having 
jurisdiction of civil cases only ; 10 Co. 68, 
76; 8 Mass. 87. In such case, neither a 
plea to the jurisdiction nor any other plea 
would be required to oust the court of 
jurisdiction. The cause would be dismissed 
by the court. 

SUBJECTION (Lat. «(6, under, jacio, 
to put, throw). The obligation of one or 
more persons to act at the discretion or 
according to the judgment and will of 
others. Private subjection ia subjection 
to the authority of private persons. Public 
subjection is subjection to the authority of 
public persons. 

SUBMARINE TELEGRAPHS. See 
Telegraph. 

SUBMISSION (Lat. submiesio, — sub, 
under, mittere, to put,—a putting under). 
Used of persons or things. A putting one's 
person or property under the control of an¬ 
other. 10 Barb. 218. A yielding to author¬ 
ity. A citizen is bound to submit to the 
lawB, a child to his parents, a guardian to 
his ward. A victor may enforce the sub¬ 
mission of his enemy. 

Every consent involves a submission, but 
it does not follow that a mere submission 
involves a consent. 9 C. & P. 722. 

In Maritime Law, Submission on the 
part of the vanquished, and complete pos¬ 
session on the part of the victor, transfer 
property as between belligerents; 1 Gall. 

In Practice. An agreement, parol (oral 
or written) or sealed, by which parties 
agree to submit their differences to the de¬ 
cision of a referee or arbitrators. It is 
sometimes termed-a reference ; Kyd, Arb. 
11; 8 M. & W. 816; 6 Watts 859; 16 Vt. 
668 ; 4 N. Y. 157. 

It is the authority given by the parties 
to the arbitrators, empowering them to in¬ 
quire into and determine the matters in 
dispute. 

It may be in pais, or by rule of court, or 
under the various statutes; 1 Dev. 82. 


It may be oral, but this is inconvenient, 
because open to disputes ; by written agree¬ 
ment not under seal (in Louisiana and 
California the submission must lie in writ¬ 
ing ; 5 La. 133; 3 Cal. 92); by indenture, 
with mutual covenants to abide by the de¬ 
cision of the arbitrator ; by deed-poll, or by 
bond, each party executing an obligation 
to the other conditioned to oe void respect¬ 
ively upon the performance of the award ; 
Calaw. Arb. 10 ; fl Watts 857. A parol 
submission followed by a valid award, 
though not in writing, may be binding and 
conclusive upon the parties, if the arbi¬ 
trators act fairly, but before a party is so 
bound, the agreement to arbitrate must be 
duly established ; 97 Ala. 53. 

An offer to arbitrate not accepted by the 
other party cannot affect his right to sue ; 
67 Mo. App. 569; where a submission was 
provided for in a lease, and by failure of 
the parties to agree upon arbitrators, 
nothing had been done and suit was 
brought, the action could be defeated by 
an oner at the trial to proceed with the ar¬ 
bitration ; 12 App. Div. N. Y. 421. A stat¬ 
utory provision for arbitration has been 
held not to be exclusive of the common- 
law right to arbitrate ; 50 Neb. 858. See 
also, as to the effect of statutory provisions 
upon common-law'arbitration, 119 N. Y. 
475; 80 Ala. 118. 

When to be made. A submission may be 
made at any time of causes not in court, 
and at common law, where a cause was 
depending, submission might be made by 
rule of court before the trial, or by order 
of nisi prim after it had commenced, 
which was afterwards made a rule of 
court; 2 B. & Aid. 395; 3 S. & R. 262 ; 4 
Ha 1st. 198. 

Who may make. Any one capable of 
making a disposition oi his property or 
release of his right, or capable of suing or 
being sued, may make a binding submis¬ 
sion to arbitration ; but one under civil or 
natural incapacity cannot be bound by his 
submission ; Russ. Arb. 20 ; 2 P. Wms. 45 ; 
9 Ves. 850 ; 8 Me. 815 ; 2 N. H. 484 ; 8 Vt. 
472; 16 Mass. 396 ; 5 Conn. 367 ; 1 Barb. 
584; 2 Rob. Va. 761 ; 6 Munf. 458; Paine 
646 ; 6 How. 83. 

In general, in cases of incapacity of the 
real owner of property, as well as in many 
cases of agency, the person who has the 
legal control of the property may make 
submission, including a husband for his 
wife ; 5 Ves. 846; a parent or guardian for 
an infant; Freem. 62, 139 ; 11 Me. 326; 12 
Conn. 376 ; 3 Caines 253 (but not a guardian 
ad litem; 9 Humphr. 129); a trustee for his 
cestui que trust; 3 Esp. 101 ; an attorney 
for his client; 1 Ld. Kaym. 246 ; 12 Ala. 
252 ; 9 Pa. 101 ; 2 Hill, N. Y. 271 ; 4 T. B. 
Monr. 375; 7 Cra. 430 (but see 6 Week!. 
Rep. 10); an agent duly authorized for his 
principal; 8 B. & C. 16; 8 Vt. 472; 11 
Mass. 449 ; 5 Green N. J. 38 ; 29 N. H. 405 ; 
8 N. Y. 100 ; an executor or administrator 
at his own peril, but not thereby necessa¬ 
rily admitting assets; 20 Pick. 584 ; 6 Leigh 
02 ; 5 T. B. Monr. 240 ; 5 Conn. 621 ; 1 Barb. 
419; 3 Harr. N. J. 442; assignees under 
bankruptcy and insolvency laws, under 
the statutory restrictions, stat. 6 Geo. IV. 
c. 16, and state statutes; the right being 
limited in all cases to that which the person 
acting can control and legally dispose of; 
6 Mass. 78; 6 Munf. 453; 4 T. B. Monr. 
240 ; 21 Miss. 193 ; but not including a 
partner , for a partnership; 1 Cr. M. & R. 
081; 1 Pet. 221 ; 19 Johns. 137; 2 N. H. 
284; 5 Gill & J. 412 ; 12 S. & R. 243; Lind. 
Partn. 129, 272 ; 8 Kent 49 ; the adminis¬ 
tratrix of a public contractor may join in 
a submission to arbitration of a controversy 
arising out of the contract; 9 App. D. C. 
860 . 

What may be included in a submission. 
Generally, any matter which the parties 
might adjust by agreement, or which may 
be the subject of an action or suit at law, 
except perhaps actions (gut tain) on penal 
statutes by common informers ; for crimes 
cannot be made the subject of adjustment 
and composition by arbitration, tnis being 
against tne most obvious policy of the law ; 
0 Wend. Ill; 2 Kawle 841; 7 Conn. 845; 
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• N. H. 177 ; 16 Miss. 996 ; 16 Vt. 460 ; 10 
Gill ft J. 108 ; 6 Hnnf. 10 ; ISO Maas. 408 ; 
50 Me. 121 ; 70 Mo. 417 ; including a debt 
certain on a specialty, any question of law, 
the construction of a will or other instru¬ 
ment, any personal injury on which a suit 
will lie for damages, although it may be 
also indictable ; 0 Vee. 667 ; 8Me. 1 19,288 ; 

6 Pick. 148. All controve rsi es of a civil 
nature, including disputes concerning real 
estate, may be the subject of a submission 
for arbitration ; 85 Kan. 668. 

An agreement to refer future disputes 
will not be enforced by a decree of specific 
performance, nor will an action Lie for 
refusing to appoint an arbitrator in accord¬ 
ance with such an agreement; 2 B. & P. 
135 ; 2 Stor. 800 ; 15 Ga. 473. It is con¬ 
sidered against public policy to exclude 
from the tribunals of the state disputes 
the nature of which cannot be foreseen ; 

4 Bro. C. C. 312, 315. See 31 Pa. 806. 

Effect of . A submission of a case in court 
works a discontinuance and a waiver of 
defects in the process; 18 Johns. 22; 10 
Yerg. 439 ; 2 Huraphr. 516 ; 5 Gray 492 ; 4 
Hen. A M. 363 ; 5 Wise. 421 ; 4 N. J. 647; 
41 Me. 3o5; 30 Vt. 610; 2 Curt. C. C. 28; 
and the bail or sureties on a replevin bond 
are discharged; 1 Pick. 192; 4 Green N. 
J. 277; 1 Ired. 9 ; 8 Ark. 214; 2 B. ft Ad. 
774. But see 8 Taunt. 879 ; 10 Bingh. 118. 
But this rule has been modified in England 
by stat. 17 ft 18 Viet. c. 125, §11 ; 8 Exch. 

3 J7. 

The submission which defines and limits, 
as well as confers and'impoees, the duty of 
the arbitrator must be followed by him in 
his conduct and award ; but a fair and 
liberal construction is allowed in its inter¬ 
pretation ; 1 Wins. Saund. 65 ; 11 Ark. 477 ; 

8 Pa. 144; 13 Johns. 187 ; 2 N. H. 126; 2 
Pick. 584; 3 Halst. 195; 1 Pet. 222. If 
general, it submits both Law and fact; 7 
Ind. 49 ; if limited, the arbitrator cannot 
exceed his authority ; 11 Cush. 87. 

The statutes of many of the states of the 
United States provide for submissions by 
the parties before a justice of the peace, 
in which case the award will be enforced 
as if it had been made under rule of court; 
and statutes also regulate submissions 
made under rule of oourt. 

Revocation of a submission may take 
place at any time previous to the award, 
though it be expressed in the agreement 
to be irrevocable. The remedy of the 
injured party is by an action for breach of 
the agreement; Morse, Arb. & Aw. 230; 8 
Co. 81; 4 B. & C. 103 ; 12 Wend. 578; 12 
Maas. 49; 20 Vt. 198; 26 Me. 251, 459 ; 3 
Day 118 : 23 Pa. 393 ; 4 Sneed 462 ; 6 Dana 
307 ; 126 III. 72 ; 35 Fed. Rep. 22. See also 
36 id. 408 ; 111' N. Y. 810 ; 82 Cal. 42; 59 
Minn. 290. A submission by deed must 'be 
revoked by deed ; 8 Co. 72, and cases above. 

A submission under rule of court is gen¬ 
erally irrevocable, by force of statutory 

S ro visions, both in England and the United 
tates; 5 Burr. 497; 12 Mass. 47 ; 4 Me. 
459 ; 1 Binn. 42 ; 6 N. H. 86; 4 Conn. 498 ; 
5 Paige 575 ; 8 Halst. 116 ; 3 Ired. 883 ; 19 
Ohio 245. Where there is a contract 
of agreement, upon sufficient considera¬ 
tion, and rights have accrued to either 
party so tliat the statu* quo cannot be 
restored, the submission is not revocable; 
6 D. R. Pa. 181, where it was held that a 
submission under the Pennsylvania com¬ 
pulsory arbitration act could not be revoked 
although some proceedings were waived. 
A right of revocation must be exercised 
before the publication of the award: 49 
Neb. 280; but where the arbitration agree¬ 
ment provides for a written award, it may 
be revoked after the arbitrators have com¬ 
municated to strangers their views, but 
before they have signed an award; id. 
280. 

A submission at common law is generally 
revoked by the death of either party (un¬ 
less it be stipulated otherwise), or of the, 
arbitrator, or his refusal to act; 2 B. ft 
Aid. 894 ; 40 N. H. 130; but see 15 Piok. 
79; 3 Halst. 116 ; 2 Gill A J. 479 ; 3 Swan 
90 ; 15 Ga. 478; by marriage of a feme sole , 
and the husband and wife mar then be 
sued on her arbitration bond ; 5 East 266. 


It is not revoked by the bankruptcy of the 
party or by the death of the area trator 
after publication of the award ; 4 B. A Aid. 
250; * B. ft C. 629 ; 21 Ga. 1, A submis¬ 
sion ip a pending action at law falls wheye 
the award fail* for misconduct of the arbi¬ 
trators ; 74 Mias. 806. 

As to arbitration asa condition precedent, 
see 11 Harv. L. Rev. 284; Jurisdiction ; 
Arbitrator; Arbitration 

SUBMISSION BOOT). The bond by 
which the parties agree to submit the 
matter in controversy to arbitration, and 
to abide by the award of the arbitrator. 
See Submission. 


SUBMISSION OF A CONTRO¬ 
VERSY. See Agreed Case. 

SUBNOTATIONS (Lat.). In Civil 
Law. The answers of the prince to ques¬ 
tions which had been put to him respecting 
some obscure or doubtful point of law. See 
Rescript. 


SUBORNATION OF PERJURY. 
In Criminal Law. The procuring an¬ 
other to commit legal perjury, who in con¬ 
sequence of the persuasion takes the oath 
to which he has been incited. Hawk. PI. 
Cr. b. 1, c. 69, s. 10. 

To complete the offence! the false oath 
must be actually taken, and no abortive 
attempt to solicit will complete the crime ; 
2 Show. 1 ; 5 Mete. Mass. 241 ; Clark, Cr, 
L. 330. 

But the criminal solicitation to commit 
perjury, though unsucessful, is a misde¬ 
meanor at common law ; 2 Ebst 17 ; 6 id. 
464 ; 1 Hawk. PL C. 435 ; 2 Bish. N. Cr. L. 

L 1197 ; 26 U. C. Q. B. 297. In fact it has 
■en said : “There appears to have been 
a period in our law when the unsuccessful 
solicitation was deemed to constitute, 
without more, the full subornation of per¬ 
jury ; for as such it and other indictable 
attempts corruptly to influence a witness 
are treated of in some of the old books.” 
2 Bish. N. Cr. L. § 1197. In order to con¬ 
stitute the crime the false Bwearing 
procured must be itself perjury ; 40 La. 
Ann. 460, As to what constitutes per jury, 
see that title. An attempt at subornation 
of perjury may be shown in evidence at the 
trial of tiie cause to which the attempt 
relates agaibst the guilty party. So also 
concealment of facts or documents vuch 
as a will, accounts, etc., which were in the 
power of the party to produce and which 

E resumably he would produce ; 186 Pa. 197 ; 

R. 5 Q. B. 814, approved in 130 Mass. 76. 
See also 108 I1L 485 ; 56 Wig. 156 ; 82 Pa. 


537. 

For a form of an indictment for an 
attempt to suborn a person to commit per¬ 
jury, see 2 Chitty, Cr. Law 480. There 
must be knowledge that the testimony is 
false on the part of both, he who solicits 
and he who is solicited ; 2 Bish. N. Cr. L. 
§ 1197 a; 10 Sawy. 135; 12411L 17; 19 Fed. 
Rep. 912. 

Provision is made for the punishment of 
this crime when committed against the 
administration of justice by the fedetal 
government ; R. S. §S 5392, 5898. 


SUBPOENA (Lat. sub, under, poena, 
penalty). In Practice. A process to 
cause a witness to appear and give testi¬ 
mony, commanding mm to lay aside all 
pretences and excuses, and appear before 
a court or magistrate therein named, at a 
time therein mentioned, to testify for the 
party named, under a penalty therein 
mentioned. This is called distinctively a 
subpoena ad testificandum* 

On proof of service of a subpoena upon 
the witness, and that he is material, an 
attachment may be issued against him for 
a contempt, if he negleot to attend, as 
commanded. 

In Ohanoery Practice. A mandatory 
writ or proems directed to and requiring 
one or more persons to appear at a time to 
oome and answer the matters charged 
against him or them.. The writ of subpoena 
was originally a p tr obeai in the courts of 
oommon law, to .enforce the attendance of 
a witness to give evidence : but this writ 


was used in the oourt of ohanoery for the 
same purpose as a citation in the courts of 
civil and canon law, to compel the appear¬ 
ance of a defendant, and to oblige him to 
answer upon oath the allegations of the 
plaintiff. 

It was invented by John Waltham, 
bishop of Salisbury, and chancellor to Rich. 
II., under the authority of the statutes of 
Westminster II. and 18 Edw. I. c. 34, which 
enabled him to devise new writs ; Cruise, 
Dig. 1.11, c. 1 ,§ 12. See Vin. Abr. Subpoena; 
1 o wan at 209 ; Spence, Eq. Jur. 


SUBPOENA DUCES TECUM. In 

Practice. A writ or process of the same 
kind as the subpoena ad testificandum, in¬ 
cluding a clause requiring the witness to 
bring with him and produce to the court 
books, papers, etc., in his hands, tending 
to elucidate the matter in issue. 2 Bla 
Com. 382. 


This i9 the only method in most cases, 
of obtaining the production of a docu¬ 
ment in tne hands of a person not a 
party to the action. The use of suoh pro¬ 
cesses seems to be, as suggested by Lord 
Ellenborough, C. J., “ essential to the very 
existence and constitution of a court of 
common law ”; 9 East 483, where he 
states that such writs cannot be traced 
earlier than the time of Charles n., but it 
is impossible to conceive that the courts 
should not have immemorially acted upon 
written as well as oral evidence, and if so, 
there must have been some method of re¬ 
quiring the production ©f the former other 
than the voluntary favor of those in whose 
custody it might be. 

It can only be used to compel the pro¬ 
duction of books, papers, accounts, and the 
like which are comprehended under the 
term documentary evidence, and not to 
bring in court such things as stove pat¬ 
terns, for example ; 8 Fed. Rep. 12; 48 id, 
191. 


The writ may issue to a party to the 
action where he is competent a& a witness 
notwithstanding a statute providing for an 
order for production to enablo an inspec¬ 
tion by the adverse party ; 8 How. Pr. 24 ; 
id. 222 ; contra , 7 id, 261; 23 N. J. Eq. 212. 

The writ is compulsory and must be 
obeyed by the party to whom it is ad¬ 
dressed; 4 Dowl. 273; 7 id. 893; 15 Fed. 
Rep. 712; and it is a question for the court 
whether there is any valid reason why the 
paper shall not be produced and upon what 
conditions ; id.; 2 Jones & Sp. 28 ; 6 Sm. A 
M. 198. That the papers are private is not 
of itself ground for refusal; 9 Mo. App. 
261; 14 Gray 240. He must bring them 
into court for its inspection, though he 
need not permit them to be given in 
evidence, if this would prejudice his 
rights; 10 Pick. 0. 

“ No witness, however, who is not a 
party to a suit, can be compelled to pro¬ 
duce his title-deeds to any property, or any 
document the production of which might 
tend to criminate him, or expose him to 
any penalty or forfeiture; 2 Taunt. 115; 
21 How. Pr. 50; but a witness is not en¬ 
titled to refuse to produce a document in 
his poes&sion only because its production 
may expose him to a civil action (8 Q._ B. 
D. 618), or because he lias a lien upon it. 
Steph. Dig. Ev. art. 118. 

Thia is stated as the English rule, but in 
this country it is said that the weight of 
authority confines the excuse for not pro¬ 
ducing the document to the exposure to 
penalty or forfeiture or criminal prosecu¬ 
tion ; 10 Pick. 9. 

A custodian of public documents will 
not be required to bring them into court 
under a subpoena duces tecum where official 
copies can be had ; 1 Yeates 430 ; 2 id. 260; 
or where their production would result in 
injury to the publio; 2 8. & R- 23 ; 7 Dowl. 
693. Paper* which are confidential com¬ 
munications are protected as oral state¬ 
ments of the same character would be, as, 
for example, paper* of a client w the 
h«j»rin of uis attorney ; 4 Vt. 612; 9 M. ft 
W. 609. 44 Although a paper should be m 
the legal custody of one man, yet if a 
subpoena duces tecum is served on another 
who has the means to produce it. he is 
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bound to do so; ” Lord Ellen borough in 1 
Ckmpb 17. 

Telegrams are not privileged, and the 
officers of a telegraph company must pro- 
duoe them under a s ub poena duocs tecum 
without respect to rules of the company to 
the contrary ; 8 Dill. 088 ; 15 Fed. Rep. 712; 
73 Mo. 88; or notwithstanding statutes 
forbidding the disclosure of such messages ; 
78 Mo. 83 ; 8 Fare. Set. Cfca 74. Corpora¬ 
tions generally may be required to produce 
their books and papers wtaioh are eeeen- 
tial to the rights of litigants; L R B C. P. 
87 ; 15 Fed. Rep. 716. See an extended note 
on thi* subject In 15 Fed. Rep. 716. See 
Discovery ; Production of Documents^ 

Corporation 

SUBPOENA AX) TESTIFICAN¬ 
DUM. See Subpoena. 

8UBRSPTIO (Let.). In Civil Uw. 
Obtaining gifts of escheat, etc., from the 
king bv concealing the truth. Bell, Diet. ; 
Calv. Lex. Subnpere. 

SUBREPTION. In Frenoh Law. 

The fraud committed to obtain a pardon, 
title, or grant, by alleging facts contrary 
to truth. 


SUBROGATION. The substitution of 
another person in the place of the creditor, 
to whoee rights he succeeds in relation to 
the debt. That change which puts another 
person in the place of the creditor, and 
which makes the right, the mortgage, or 
the security which the creditor has pass to 
the person who is subrogated to him,— 
that is to say, who enters into his right. 
Domat, Civ. Law, pt. i. 1. iii. t. I. § vi. 

It is the substitution of another person in 
place of the creditor, so that the person 
substituted will succeed to all the rights of 
the creditor, haring reference to a debt 
due him. It is independent of any mere 
contractual relations between the parties 
to be affected by it, and is broad enough to 
cover every instance in which one party is 
required to pay a debt for which another 
is primarily answerable, and which in 
equity and conscience ought to be dis¬ 
charged by the latter; 117 Ind. 551. 

It is a legal fiction by force of which an 
obligation extinguished by payment made 
by a third party is considered as continu¬ 
ing to subsist for the benefit of this third 
person, who makes but one and the same 
person with the creditor in the view of the 


Subrogation gives to the substitute all 
the rights of the party for whom he is sub¬ 
stituted ; 4 Md. Ch. Dec. 253. Among the 
earlier civil-law writers, the term seems to 
have been used synonymously with substi¬ 
tution; or, rather, substitution included 
automation as well as its present limited 
signification. See Domat, Civ. Law, 
passim ; Pothier. ObL passim. The term 
substitution is now almost altogether con¬ 
fined to the law of devises and chancery 
practice. See Substitution. 

The word Bubrogation is originally found 
only in the oivil law, and has been adopt¬ 
ed, with the doctrine itself, thence into 
equity; but in the law as distinguished 
from equity it hardly appears as a term, 
except perhaps in those states where, as 
in Pennsylvania, equity is administered 
through the forms of Law. The doctrine 
of marshalling assets is plainly derived 
from the Roman Uw of subrogation or sub¬ 
stitution ; and altliough the word is, or, 
rather, has been used sparingly in the com¬ 
mon law, many of the doctrines of subro¬ 
gation are famfiar to the courts of 
law. 


It is one thing to decide that a surety li 
entitled, on payment, to have an assign¬ 
ment of the debt, and quite another to He- 
cide that he is entitled to be subrogated or 
substituted as to the equities and securi¬ 
ties to the place of the creditor, as against 
the debtor and his co-sureties; Story, Eq. 
Jur. % 488 ; 8 McLean 451: 1 Dev. Ch. 187. 

Convention subrogation results, as its 
name indicates, from the agreement of the 
parties, and can take effect only by agree¬ 
ment. This agreement Is, of course, with 


the party to be subrogated, and may be 
either by the debtor or creditor. La Civ. 
Code 1249. 

“ The doctrine of subrogation U derived 
from the oivil Uw (48 Pa. 516). In this 
country, under the initial guidance of 
Chancellor Kent, its principles have been 
more widely developed than in England 
(44 Mo. 888). It is treated as the creature 
of equity, and is so administered as to 
secure real and essential justice without 
regard to form (id.), and ie independent 
of any contractual reUtions between the 
parties to be effected by it (6 Neb. 219). It 
[a broad enough to include every instance 
in which one party pays a debt for which 
another is primarily answerable, and which 
in equity and good conscience should have 
been discharged by the latter (33 Qratt. 
527; 43 Conn. 244.” See 117 Ind. 551). 
Sheld. Subr. § 1 ; Har. Subr. 1, 22. 

Subrogation does not take place until the 
payment of the whole debt; 22 U. S. App. 
54. 

A principle which lies at the bottom of 
the doctrine is that the person seeking it 
must have paid the debt under grave ne¬ 
cessity to save himself a loss. The right 
is never accorded to a volunteer ; 124 U. S. 
534 ; Sheld. Subr. 5 240 ; 14 N. J. Eq. 284 ; 
52 Pa. 522 ; Spears, Eq. 37 ; in which is a 
statement of the doctrine by Johnson, Ch., 
of which Miller, J., said in 124 U. S. 549 : 
44 This is perhaps as clear a statement of 
the doctnne on this subject as is to be 
found anywhere.” 

But under the Louisiana code the pay¬ 
ment of a mortgage debt by au ordinary 
creditor subrogates him to the rights of 
the mortgagee ; 49 La. Aim. 1046 ; so also 
of a grantee of the premises who hns paid 
the mortgage in good faith relyiug on rep¬ 
resentations that there were no junior liens; 
14 Utah 482 ; but a mortgagee, who, for his 
own convenience, with knowledge of the 
facts, accepts several mortgages in dis¬ 
charge of tne original one, is not entitled 
to subrogation ; 50 Neb. 601. 

Where a bank lent money to a contractor 
to be used in carrying out nis contract and 
some of it was used by him for paying la¬ 
borers and material men, the bank was not 
entitled to subrogation to the claims of the 
latter; 71 Fed. Rep. 228. As to subroga¬ 
tion to rights of laoor, etc., claims, see 42 
S. W. Rep. (Tenn.) 53; Receiver. 

Persons are not entitled to the right of 
subrogation where such alleged right arises 
from tortious conduct of their own. A 
person who invokes the doctrine of sub¬ 
rogation must come into oourt with clean 
hands; 148 U.S. 573. 

Legal subrogation takes place to its full 
extent— 

First , for the benefit of one who being 
himself a creditor pays the claim of an¬ 
other who lias a preference over him by 
reason of his liens and securities. For in 
this case, it is said, it is to be presumed 
that he pays for the purpose of securing 
his own debt; and this distinguishes his 
case from that of a mere stranger. Domat, 
Civ. Law. And eo, at common law, if a 
junior mortgagor pays off the prior mort¬ 
gage, he is entitled to demand an assign¬ 
ment thereof ; 56 Pa. 76; 86 Me. 577. 

Second, for the benefit of the purchasers 
of an immovable, who uses the prioe whioh 
he paid in paying the creditors to whom 
the inheritance was mortgaged. 

Third, for the benefit of him who, being 
held with others or for others Cor the pay¬ 
ment of the debt, has an interest in dis¬ 
charging it. 

Bubrogation takes place for the benefit 
of oo-promisore or oo-guarantors, os be¬ 
tween themselves, and for the benefit of 
sureties against their principals. But be¬ 
tween co-guarantors and co-promisors 
subrogation benefits him who pays the 
debt only to the extent of enabling him to 
recover from each separately his portion 
of the debt. As against his co-sureties, 
the surety increasing the value of their 
Joint security Is entitled to subrogation 
only to the amount actually paid ; 8 Ind. 
887: 12 Gratt. 842. Any arrangement by 
one cosurety with the principal enures to 


tne benefit of all the oo-sureties; 24 Ala. 
If. 8. 280, 728. 

If one tenant pays a mortgage, tax lien, 
or other incumbrance upon the property, 
he may be subrogated to suoh lien to secure 
contribution from his cotenants. A person 
who has lent money to a debtor for the 
purpose of discharging a debt may be 
subrogated by the debtor to the creditor’s 
rights, and if the party who has agreed to 
advance the money for the purpose em¬ 
ploys it himself in paying tne debt and 
discharging the incumbrance on land given 
for its security, he is not to be regarded as 
a volunteer. After such an agreement 
with the debtor, he is not a stranger in 
relation to the debt, but he mav in equity 
be entitled to the benefit of tne security 
which he has satisfied with the expectation 
of receiving a new mortgage or lien upon 
the land for the money paid ; 180 Pa. 522. 

When a mortgage is taken upon land 
with the understanding that it shall be a 
first lien thereon, and that the money lent 
is to be applied by the mortgagee to the 
payment of a prior lien, and it is so applied, 
the mortgagee is subrogated to the rights 
of the prior incumbrancer when it is 
equitable to do so, although there was an 
antecedent secoriS mortgage of which the 
subsequent mortgagee had no actual knowl¬ 
edge or notice ; 3 Kan. App. 036. 

Moat of the cases of subrogation so called 
in the common Law arise from transactions 
of principals and sureties. Courts of equity 
have held sureties entitled, upon payment 
of the debt due by their principal to the 
creditor, to have the full benefit of all the 
collateral securities, both of a legal and 
equitable nature, which the creditor has 
taken as an additional pledge for his debt; 
Story, Eq. Jur. § 499 ; Har. Subr. 221. 

“ A Burety who completes a contract with 
the United States on the contractor’s de¬ 
fault is subrogated to the rights which the 
United States might assert against a fund 
oreated by the retention of 10 per cent, of 
the sums estimated from time to time as 
the value of the work done, in order to in¬ 
sure its completion ; and this right relates 
back to the making of the contract, and Is 
superior to any equitable lien asserted by a 
bank for moneys advanced to the con¬ 
tractor without the Burety’B knowledge 
before he began to complete the work.” 
17 Sup. Ct. Rep. 142. 

Where the creditor’s right to subrogation 
depends on the existence in the surety of 
the rights to whioh subrogation is sought, 
after the surety has parted with the thing 
given him for his protection, the creditor 
can have no subrogation ; 156 U. S. 400. 

It is a settled rule that in all cases where 
a party only secondarily liable on an obli¬ 
gation is compelled to discharge it, he has 
a right in a court of equity to stand in the 
place of the creditor, and be subrogated to 
all his rights against the party previously 
liable; 4 Johns. Ch. 123: 4 rick. 505; 8 
Stor. 892 ; 1 Gill A J. 846; 10 Yerg. 310. 
This is clearly the case where the Burety 
takes an assignment of the security ; 2 Me. 
841. 

If a surety on a debt secured bv mort¬ 
gage pays the debt, he is entitled to the 
mortgage as security ; 2 Sira. 155. In 
all oases, the payment must have been 
made by & party liable, and not by a mere 
volunteer : 3 Paige, Cli. 117 ; 2 Brock. 252 ; 
4 Bush 471; 124 U. S. 584 ; see 87 Ky. 667 ; 
but it will be applied whenever the person 
claiming its benefits Has paid & dent for 
whioh another was primarily answerable, 
and which he was compelled to pay in 
order to protect his own rights or save his 
own property ; 29 W. Va. 480; 124 U. 8. 584. 
Th6 creditor must have had his claim fully 
satisfied ; 1 Gill & J. 847 ; and the surety 
claiming subrogation must have paid it; 6 
Watts221; 8 Barb. Ch. 625; 11 Ired. 118; 18 
111/08; and is subrogated, where he has 
paid to redeem a security, only to the 
amount he has paid, whatever be the value 
of the security; 19 Mias. 882; 11 Gratt. 
532. But givings note is payment within 
this rule; 8 Tex. 08. One who advances 
money to the mortgage creditor of his 
debtor, in the payment of interest accum- 
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illations on the mortgage debt, becomes 
legally aubrogated, pro tanto to the mort¬ 
gage creditor’s right: 44 La. Ann. 537. 
When a mortgagor fails to protect junior 
incumbrancers against a prior lien when it 
is his duty to do so, they may pay it and be 
subrogated to the rights of the holder 
thereto; 120 U. S. 287. The surety after 
paying the debt is entitled to enforce every 
security which the creditor has against the 
principal: 82 Va. 05. 

To prevent a satisfaction when a surety 
pays the money to the creditor, to preserve 
the security for the benefit of the surety 
so paying, it must be assigned to a trustee, 
ana in no other way can it be ke, t alive ; 
101 N. C. 589. 

Judgment obtained against the principal 
and surety does not destroy the relation as 
between themselves; 2 Ga. 239; 11 Barb. 
159. If a judgment is recovered against 
a debtor and surety separately for the 
Baoie amount, the surety can enforce the 
judgment against Ids principal when as¬ 
signed to him after he paid the amount of 
the judgment; 10 Johns. 524; 3 Rich. 
Eq. 139. 

A surety in a judgment to obtain a stay 
o fexecution is not entitled to be substi¬ 
tuted on paying the judgment, as against 
subsequent creditors; 5 W.&S, 352. Nor 
can the surety be subrogated, although lie 
has paid a judgment, if he has sued Iris 
principal and failed to recover; 8 Watts 
§84. 

If a judgment is recovered and the 
sureties pay, they are entitled to be subro¬ 
gated; 1 W. & S. 153; 14 Ga. 674; 5 B. 
Monr. 393; 3 Sandf. Cli. 431 ; even where 
a mortgage had been given them, but which 
turned out to be invalid ; 4 Hen. & M. 436. 
This seems to be contradicted in 3 Gratt. 
343. 

Entry of satisfaction on a judgment does 
not destroy subrogation, if the entry was 
not made at the instance of the surety ; 20 
p a. 41. 

Where the surety has become liable on 
the contract of his principal, when the 
principal fails to perforin the contract, the 
surety may pay and be subrogated ; 3 Gill 
Sc J. 243 ; 15 N. H. 119; thus, wheve the 
surety was held on a bond which lie was 
obliged to pay ; 1 I red. Eq. 340 ; 22 Vt. 274 ; 
and this even where the bond was given to 
the United States to pay duties on goods 
belonging to a third person ; 4 Rand. 438. 
And where the bona was given for the 
payment of the price of land, lie was al¬ 
lowed to sell the land ; 2 D. Sc B. 390 ; 2 B. 
Monr. 50. 

But it is said the mere payment does not 
ipso facto subrogate him; G W.<fe S. 100. 

If the surety be also a debtor, there will 
be no substitution, unless expressly made ; 
2 Pa. 296 ; and tbe person who claims a right 
of subrogation must have superior equities 
to those opposing him ; 3 Pa. 200. 

Sureties of a ninety, and his assignee, 
are entitled to all the rights of tbe surety, 
and to be substituted to his place as to all 
remedies against the principal or his estate ; 
5 Barb. 398; 22 Vt. 274. 

A surety cannot compel the creditor to 
exhaust his security before coming on the 
surety ; 37 N. J. L. 370. 

The debt of the acceptor of a bill is not 
extinguished by the payment of the bill by 
the indorser or drawer ; for the same rights 
will remain against him, in their favor, 
which the holder had himself, unless he is 
a mere accommodation acceptor; Story, 
Bills § 422. See a limitation in 19 Barb. 
562. 

But if payment is made by an indorser 
who had not received due notice, it is at his 
own risk, and he can ordinarily liave no 
recourse over to third persons; Chitty, 
Bills, c. 9 ; Har. Subr. 174. 

An accommodation acceptor is not en¬ 
titled on payment to a security given to an 
accommodation indorser ; 1 Dev. Eq. 205. 

An accommodation indorser who is 
obliged to pay the note is subrogated to the 
collateral securities ; 12 La. Ann. 733. This 
subrogation in the civil law operates for 
the benefit of a holder by intervention (f. c. 
who pays for the honor of the drawer). 


Payment of a note by an indorser act¬ 
ually bound, produces the legal effect of 
subrogating hun to the rights of the last 
holder ; 40 La. Ann. Sol. 

This species of subrogation (by indorse¬ 
ment) is to be distinguished from that 
which a surety on a note has when he is 
compelled to pay. Such 6uretyis entitled 
to the benefit of all the securities which 
the holder has; 4 Ired. Eq. 22 ; 22 Pa. 68; 
7 N. H. 236. 

In the civil law, an agent who buys 
goods for his principal with his own money 
is so far subrogated to the principal’s rights 
that if he fails the agent may sell his goods 
as if they were his own ; Cour. de Cass. 
Nov. 14, 1810. 

An insurer of real property is subrogated 
to the rights of the insured against third 
parties who are responsible for the loss at 
common law ; 2 B. A C. 254 ; 18 Mete. 99 ; 
73 N. Y. 899 ; 39 Me. 253; 25 Conn. 265. 
And it is well settled in Pennsylvania, New 
York, New Jersey, and Illinois, that the 
mortgagee cannot, after payment' of his 
debt by the underwriter, enforce his claim 
against the mortgagor, but that the under¬ 
writer is subrogated to the rights of the 
mortgagee ; 17 Pa. 253 ; 70 N. Y. 19; 52 Ill. 
442; 2 Dutch. 541; 45 Me. 354. So in 
Canada; 1 Low, Can. 222. The contrary 
view, however, has been consistently main¬ 
tained in Massachusetts; 7 Cush. 1; 10 
Allen 283. 

But an insurance company is not subro¬ 
gated to the rights of a mortgagee who has 
paid the premiums himself, so «s to de¬ 
mand an assignment of the mortgage be¬ 
fore paying his claim when the buildings 
were ourned ; 2 Gray 216; 8 Hare 216. 

The insurer upon paying to the assured 
the amount of the loss, total or partial, of 
the goods insured, becomes, without any 
formal assignment or any express stipu¬ 
lation to that effect in the policy, subro¬ 
gated in a corresponding amount to the 
assured's right of action against the car¬ 
rier or other person responsible for the 
loss, and in a court of admiralty mav as¬ 
sert in his own name that right of the 


signee only upon clear proof of acceptance 
of the transfer by the latter; 35 Fed. 
Rep. 19. 

In the civil law, whoever paid privileged 
debts, such, for example, as the funeral ex¬ 
penses, had by subrogation the prior claim : 
JEoruin ratio prior est creditorum quorum 
pecunia ad creditoris privilegioa pervenit. 
Dig. de reb. anc. jud. pos. 1. 24, § 3, 

So, if during the community of goods 
arising from the relation of husband and 
wife an annuity which was due from one 
of them only was redeemed by the money 
belonging to both, the other was subro¬ 
gated pleno jure as to that part of the 
claim; Pothier, Obi. pt. 3, c. 1, art 0, § 2. 

In the civil law, the consignee of goods 
who pays freight is said to be subrogated 
to the rights of the carrier and forwarder ; 
Cour. de Cass., 7th Dec. 1826. The common 
law does not recognize this right as a sub¬ 
rogation. But see Lien. 

In marshalling assets, where a mortgagee 
has a lien on two funds, if he satisfy him¬ 
self out of one which is mortgaged to a jun¬ 
ior mortgagee so as to extinguish the fund, 
the junior mortgagee is subrogated to the 
other fund ; 4 Sandf. Ch. 510. 

This right of subrogation is a personal 
right, but may be assigned ; 3 Pa. 300 ; and 
the creditors of the surety may claim the 
benefit of the right; 8 Pa. 347; 22 Miss. 87. 
As to which of two parties liable for the 
debt shall be subrogated, see 23 Vt. 169. 

Where one i9 subrogated to a mortgage, 
it is not necessary that it be assigned to 
him ; 45 Vt. 525 ; though such assignment 
would only strengthen his position : 10 
Minn. 370. The right of subrogation to a 
rior incumbrance is sometimes enforced 
y a court of equity by compelling the 
holder of it to assign it to the party entitled 
to subrogation; 51 N. Y. 333; 61 Pa. 16. 
One who U liable to contribute to the pay¬ 
ment of a prior lien on property on which 
he holds security, who is obliged to pay 
the whole of such claim to protect his own 
interest, may be subrogated thereto for 
the purpose of compelling contribution 
from the other persons liable for a part 


shipper; 129 U. S. 397. As between a 
common carrier of goods and an under* 
writer upon them, the liability to the 
owner for their loss is primarily upon the 
carrier, while the liability of the insurer is 
only secondary ; 150 U. S. 99. 

Ordinarily as between the insurer, claim¬ 
ing subrogation, and the insured, the 
amount of the recovery against the per¬ 
son whose tort caused the loss represents 
the entire loss suffered by the insured; 
165 Pa. 428. 

Under a statute directing, through its 
standard form of insurance [policy, the sub¬ 
rogation of the insurer to the rights of 
the insured against the party primarily 
responsible for the loss, such subrogation 
is a legal right, which must prevail unless 
a stronger equity be shown against it; 
and, where the insured recovers a judg¬ 
ment against such party, the insurer is 
subrogated to his rights therein; 105 Pa. 
St. 423; 35 W. N. C. 519. 

“An insurance company which has 
paid a loss upon partnership goods is not 
prevented, by the subsequent death of one 
of the partners and the resulting dissolu¬ 
tion of the firm, from maintaining a suit 
in admiralty in the partnership mime to 
recover the amount of the loss from the 
carrier.” 78 Fed. Rep. 155. 

An insurer upon paying a loss to the 
assured can take nothing by subroga¬ 
tion but the rights of the assured, and if 
the assured has no right of action, none 
gasses to the insurer; 139 U. S. 223; 150 td. 

The doctrine of subrogation does not 
apply to life insurance; 25 Conn. 265 ; 79 
Y. 72. But see 3 Dill. 1 ; 43 Vt. 530. 

An executor who is liable for the default 
of another is entitled to be subrogated to 
whatever compensation lie has a right to; 
93 Ky. 695. „ a . 

An original stockholder compelled to 
pay calls on stock after its assignment, is 
entitled to be subrogated to the rights of 
the corporation against the delinquent as- 


thereof; 01 Vt. 516. 

The creditor need not bo made a party 
to a bill to obtain subrogation ; 10 Yerg. 
310. See Lien ; Mabshallino Assets. 

SUBSCRIBE. To write underneath ; 
45 Ind. 213 ; to affix a signature ; 16 N. Y. S. 
104 ; see 45 N. H. 481. It may sometimes 
be construed to mean to give consent to or 
to attest. 24 L. J. Q. B. 171. 

The purpose of a law requiring the subscrip¬ 
tion to a will to bo. at the end of the paper 
is to prevent fraudulent additions before or 
after execution, and a statute of wills should 
be so construed as to accomplish this pur¬ 
pose. Anderson, 94 N. Y. 539. The subscrib¬ 
ing witnesses to a deed Ix'ing dead, the 
execution is to be established by proof of their 
handwriting. Id,; 108 U. S. 44. A summons 
issued by an attorney with his name printed 
at the end of the paper, is subscribed by him. 
Id.; 49 Barb. 62. 


SUBSCRIBING WITNESS. One 

who subscribes his name to a writing in 
order to be able at a future time to prove 
its due execution. An attesting witness. 

In ordor to make a good subscribing wit¬ 
ness, it is requisite he should sign his name 
to the instrument himself, at the time of 
its execution, and at the request or with 
the assent of the party ; 6 Hill 803; 11 M. 
St W. 168 ; 1 Greenl. Ev. § 969 o ; o Watts 


SUBSCRIPTIO. That kind of impe¬ 
rial constitution which was granted in 
answer to the prayer of a petitioner who 
was present. Calvinus. 

A writing under, or under-writing ; a writ¬ 
ing of the name under or at the bottom of ail 
instrument by way of attestation or ratifi¬ 
cation; subscription. The eubscriptw testium, 
(subscription of witnesses), was one of the 
formalities in the execution of wills, being 
required by the imperial constitutions in 
addition to the seals of the witnesses. Bur- 
rill ; Inst. 2. 10. 3. 
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SUBSCRIPTION (Let. under, 

srribo, to write). The placing a signature 
at the bottom of a written or printed en¬ 
gagement ; or it is the attestation of a wit¬ 
ness by so writing his name ; but it has 
been holden that the attestation of an il¬ 
literate witness bv making his mark is a 
sufficient subscription. 2 Ves. Sen. 464 ; 8 
P. Wms. 858. 

The net by which a person makes an 
agreement over his signature in writing, 
to furnish a sum of money for a particular 
purpose ; as, a subscription to a charitable 
institution, a subscription for a book, for a 
newspaper, and the like. 

One. who suteoribes, agreeably to the 
statute and by-laws of a chartered com¬ 
pany. acquires a right to his shares, which 
is a* sufficient consideration to make the 
subscription obligatory on him ; but other¬ 
wise where the organization was not yet 
effected ; 87 Pa. 382 ; 90 id. 169. A sub¬ 
scription for the payment of certain sums 
of money to a contemplated corporation, 
to be formed for a purpose for which the 
subscribers were to derive benefits, may be 
enforced by the corporation when formed ; 
and no formal acceptance of the subscrip¬ 
tion or notice of such acceptance is neces¬ 
sary to make it binding ; 140 111, 348. The 

? [uestion, how far voluntary subscriptions 
or charitable objects are binding, is not 
thoroughly settled. 

A subscription of a certain sum towards 
paying off a church debt made long after 
the debt was contracted And the church 
built, is without consideration and cannot 
be enforced ; 17 C. C. R. (Pa.) 614. A mere 
subscription for a charitable object cannot 
be enforced ; 112 N. Y. 517 ; 117 id. 601; 11 
Mass. 113 ; 121 id. 526 ; 93 Ill. 475; 57 la. 
807. A gratuitous subscription to promote 
the object for which a corporation is es¬ 
tablished, cannot be enforced unless the 
promisee has, in reliance on the promise 
sued on, done something or incurred or as¬ 
sumed some liability or obligation ; it is 
not sufficient that others were led to sub¬ 
scribe by the subscription sought to be en¬ 
forced ; 121 Mass. 528 ; 117 N. Y. 601 ; 57 
la. 307. The consideration which supports 
the promise of a subscriber to an enter¬ 
prise is expenditure by the promisee on 
the faith of the subscription and not ad¬ 
vantage to be gained bv the promisor ; 41 
Ill. App. 2 >9 ; 57 la. 307 ; 69 id. 134. See 
41 Ohio St. 527. Until liability has been 
incurred or acts have been done on the 
strength of the subscription, it may be 
withdrawn, and it is revoked by the insan¬ 
ity or death of the subscriber ; 66 Ill, 177 ; 
93 id. 475 ; 77 Pa. 328, 

It has been held that the subscription, to 
be binding, should be a promise to some 
particular person or committee ; and there 
should be an agreement on the part of such 
person or committee to do something on 
their part: as, to provide materials or erect 
a building ; It Mass. 114 ; 24 Vl. 189 ; 9 
Barb. 202 ; 6 Gratt. 633 ; 4 Me, 382 : 1 N. Y. 
581. 

If advances were fairly authorized, and 
have been made on the strength of the sub¬ 
scriptions, it will be deemed sufficient to 
make them obligatory ; 12 Mass. 190 ; 14 id. 
172; 1 Mete. Mass. 5?0; SPick. 228; 19 id. 
73 ; 4 Ill. 198 ; 2 Humph. 335 ; 2 Vt. 48 ; 5 
Ohio 58; they form a consideration for each 
other; 37 Pa. 210. 

The subscriptions to a common object 
are not usually mutual or really concurrent , 
and can only be held binding on grounds 
of public.pobcy. See 4 N. H. 583 ; 6 id. 164; 
7 id. 435 ; 5 Pick. 506 ; 2 Vt. 48 ; 9 id. 289; 
5 Ohio 58. 

Payment by a subscriber of a part of his 
subscription which was not legally en- 
forcible does not make the residue of the 
subscription valid ; 112 N. Y. 517. 

See Attestation and Subscription ; 
Close Tueeeop. 

SUBSCRIPTION UBT. A list of 
subscribers to some agreement with each 
other or a thir d person. 

. T subscription ijgt Qf ^ newspaper is an 
incident to the newspaper, and passes with 
tne sale of the printing materials; 2 Watts 
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SUB8ELLIA« Lower seats or benches 
occupied by the judices and by inferior 
magistrates when they sat in judgment, 
as distinguished from the tribunal of the 
pnetor. Calvin. 

SUBSEQUENT ACTION. A second 
action commenced after the issue of a writ, 
but before judgment obtained in a first 
action, is held to be & subsequent action. 
51 L. J. Q. B. 279. 

SUBSEQUENT CONDITION. See 

Condition. 

SUBSEQUENTLY. See Since. 

SUBSIDY. In English Law. An 
aid, tax, or tribute granted by parliament 
to the king for the urgent occasions of the 
kingdom, to be levied on every subject of 
ability, according to the value of his lands 
or goods. Jacob, Law Diet. 

In International Law. The assistance 
given in money by one nation to another 
to enable it the better to carry on a war, 
when such nation does not join directly in 
the war. Vattel, liv. 3, ft 82. See Neu¬ 
trality. 

Aid given by the government to some 
commercial enterprise, as to a steamship 
line. See Sugar Bounty. 

SUBSOIL. The word includes, prima 
facie , all that is below the actual surface, 
down to the centre of the earth. 17 L. J. 
C. P. 162. It is a wider term than mines, 
quarries, or minerals ; 2 L. R. Ir. 339. 

SUBSTANCE (Lat. sub, under, stare , 
to stand). That which is essential : it is 
used in opposition to form. 

It is a general rule that on any issue it is 
sufficient to prove the substance of tbe is¬ 
sue. For example, in a case where the 
defendant pleaded payment of the princi¬ 
pal sum and all interest due, and it ap¬ 
peared in evidence that a gross sum was 
paid, not amounting to the full interest, 
but accepted by the plaintiff as full pay¬ 
ment, the proof was nekl tb be sufficient ; 
2 Stra. 699 ; 1 Phil. Ev. lftl. 

See Matter of Form ; Matter of Sub- 

BTANCE. 

SUBSTANTIAL DAMAGES. 

Damages, assessed by the verdict of a jury, 
which are worth having, as opposed to 
nominal damages ( q , t>.). 

SUBSTANTIVE. Dependent upon 
itself. 29 Me. 89. See Substantive Law. 

SUBSTANTIVE LAW. One of the 

two kinds of rules constituting law, namely, 
those rules which give recognition to rights 
and duties, which rules are the very founda¬ 
tion and substance of the law. These are 
static, immobile and lifeless until set in 
motion by genetic remedial rules embodied 
in adjective law ( q . i>.). Hicks, Mater. & 
Meth. Leg. Res. 35. 

In Statute Law; All statutes of a gen¬ 
eral nature, i. e. t all except those regulating 
administrative and court procedure. Id. 52. 

In Case Law ; The greater part of 
case law is substantive law, i. e all except 
those decisions interpreting administrative 
regulations, codes of procedure and court 
rules. Id. 77. 

SUBSTITUTE. One placed under 
another to transact business for him. In 
letters of attorney, power is generally gjiven 
to tbe attorney to nominate and appoint a 
substitute. 

Without such power, the authority given 
to one person cannot, in general, be dele¬ 
gated to another, because it is a personal 
trust and confidence, and is not, therefore, 
transmissible. The authority is given to 
him to exercise his judgment and dis¬ 
cretion, and It cannot be said that the 
trust and confidence reposed in him shall 
be exercised at the discretion of another ; 
2 Ves. 645. But an authority may. be dele¬ 
gated to another when the attorney- has 
express power to do so ; T. Jones 110. 
See Story, Ag. § 18. 

SUBSTITUTED EXECUTOR. One 


appointed to act in the place of another 
executor, upon the liappenlng of a certain 
event. 

SUBSTITUTED SERVICE. Service 
of process upon another than the person 
upon whom it should be made, where the 
latter is impossible. Hunt, Eq. pt. i. ch. 
2, ft 1; Lush. Pr. 867. But an order must 
be obtained from the court to allow of 
substituted service, the application for 
which must be supported by affidavit; 
Moz. A W. 

It is usually applied to oases where 
property is within the jurisdiction ( q, v.) 
of the court and process of some sort or 
notice of the proceeding is required to be 
iven out of the jurisdiction ; and so in 
jvorce proceedings where service on the 
respondent outside of the jurisdiction is 
necessary or permitted by the rules. 

SUBSTITUTES. In Scotch Law. 

Where an estate is settled on a long series 
of heirs, substituted one after another, in 
tailzie, the person first called in the tailzies 
is the institute; the rest, the heirs of 
tailzie, or the substitutes. Erskine, Inst. 
8. 8. 8. See Tailzie. 

SUBSTTTUTT&. HJERKDIS. See 

HA£RES. 

SUBSTITUTION (Lat. substitutio). 
In Civil Law. The putting of one person 
in the place of another, so that he may, in 
default of ability in the former, or after 
him, have the benefit of a devise or legacy. 
Direct substitution is merely the institution 
of a second legatee in case the first should 
be either incapable or unwilling to accept 
the legacy. Pidei commissary substitution 
is that which takes place when the person 
substituted is not to receive the legacy 
after the first legatee, and, consequently, 
must receive the thing bequeathed from 
the hands of the latter. Merlin, JUpert. 
See Subrogation. 

SUBSURFACE STREAMS. See 

Waters. 

SUBTERRANEAN WATER¬ 
COURSES. See Waters. 

SUBTERRANEAN WATERS. Sub¬ 
terranean streams, as distinguished from 
subterranean percolations, are governed 
by the same rules, and give rise to the 
same rights and obligations, as flowing 
surface streams ; 25 Pa. 528 ; 2 H. & N. 
186. But see 12 M. & W. 374. The owner 
of the land under which a stream flows 
can, therefore, maintain an action for the 
diversion of it, if such diversion took place 
under the same circumstances as would 
have enabled him to recover, if the stream 
had been wholly above ground ; 25 Pa. 528 ; 
45 id. 518 ; 5 H. & N. 982 ; 1 Sawy. 270. 
But in order to bring subterranean streams 
within the rules governing surface streams, 
their existence and their course must be, 
to some extent, known or notorious ; 20 
Conn. 533 ; 45 Pa. 618 ; and it must be 
roved that there was a well defined and 
iscerned stream, and not merely a per¬ 
colation ; 161 Pa. 283. Where there is 
nothing to show that the waters of a 
spring are supplied by any defined flowing 
stream, the presumption will be that they 
have tlieir source in the ordinary per¬ 
colations of water through the soil; 42 Cal. 
303. As these percolations spread them¬ 
selves in every direction through the 
earth, it is impossible to avoid disturbing 
them without relinquishing the necessary 
enjoyment of the land ; the law does not 
therefore forbid their disturbance; 79 
Pa. 81. 

The question has arisen how far one has 
the right to gather in his well or reservoir 
water which otherwise would have perco¬ 
lated through the soil of his property. It 
is suggested by Judge Cooley as a satisfac¬ 
tory principle, that it may Lawfully be 
done for the actual use of the proprietor in¬ 
asmuch as the waters belong to no one 
until they are collected and they may be 
appropriated by the one who collects and 
puts tnem to use ; but one will not be per- 
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mitted to die a hole to injure his neighbor ; 
14 Alb. L. J. 63. The writer just cited 
considers it impracticable to apply to sub¬ 
terranean waters percolating through the 
soil the same rules which are used to regu¬ 
late the rights of the proprietor in a run¬ 
ning stream. “Such a rule,” lie adds, 
“ would raise questions of unreasonable 
use and cause difficulties both of evidence 
and application that would make the right 
of suen waters more troublesome than 
valuable.” Id. This precise question wae 
considered in an English case, Acton v . 
Blundell, 12 M. & W. 324, by Tindal, C. J. f 
who drew a distinction between such cases 
and those which concerned surface streams, 
and held the defendant liable in damage 
for drawing off a supply of water from a 
well used to run a mill, by a coal-pit three 
quartera of a mile from the well. This 
case was afterward referred to as making 
for the first time a distinction between 
underground and surface waters; 7 Exch. 
282, 300: it is recognized as settling the 
rule in England, and i9 followed in many 
of the American courts ; 7 H. L. Css. 349 ; 
2 El. A El. 445; 12 Q. B. 753; 4 Comst. 
195; 12 Ohio St. 310; 62 Me. 175; 38 Vt. 
473; 25 Conn. 593. See Ang. Waters § 114, 
where the cases are collected. 

But it is held that subterranean waters, 
flowing in known, definite channels, are 
subject to the same rule aa surface waters ; 
161 Pa. 283 ; 17 L. R. lr. 459; otherwise 
they may be drained ; 7 H. L. C. 349; 50 
Barb. 316 ; 62 Me. 175 (though done with 
malice ; 72 N. Y. 39; [1895] A. C. 557 ; but 
see 50 N. H. 439); but not, it is held, if the 
supply of water in surface streams on the 
lana of a<Hoining owners is thereby dimin¬ 
ished ; L. R. 6 Ch. 483. See 141 N. Y. 521; 8 
Wash. 144; 65 N. W. Rep. (N. D.) 911. As 
between two corporations pumping water 
from their respective premises for sale, one 
cannot complain of the diversion of perco¬ 
lating water by the other ; 58 N. Y. 8. 
10 . 

See Ang. Waterc. § 109 ; Gould, Waters 
280; Bainbr. Mines 85; Land. As to a 
prescriptive claim to direct such waters, 
see 20 Conn. 533 ; 32 Vt. 724. 

SUBTRACTION (Lat. sub, away, traho , 
to draw). The act of withholding or de¬ 
taining anything unlawfully. 

The principal descriptions of this offence 
are: (1) Subtraction of suit, and service, 
consisting of a withdrawal of fealty, suit 
of court, rent, or customary services, from 
the lord or landlord ; 2 B. A C. 827. (2) 

Of titles. (3) Of conjugal rights. (4) 
Of legacies, which is the withholding of 
legacies by an executor. (5) Of church 
rates, a famjliar class of cases in England, 
consisting in the refusal to pay the amount 
of rate at which any individual parish¬ 
ioner has been assessed for the necessary 
repairs of the parish church. Brown, 
Diet. 

SUBTRACTION OF CONJUGAL 
RIGHTS. See Restitution op Conjugal 
Rights. 

SUBVENTION. A subsidy ; a grant, 
usually from the government. See Sub¬ 
sidy. 

SUCCESSFUL AND SATISFAC¬ 
TORY MANNER. “Successful and 
satisfactory manner,'’ in the performance of 
work, means in a good, efficient and work¬ 
manlike manner. 144 Ky. 483, 139 S. W 
750. 

SUCCESSION. In Louisiana. The 
right and transmission of the rights and 
obligations of the deceased to lus heirs. 
The estate, rights, and charges which a 
person leaves after his death, whether the 
property exceed the charges or the charges 
exceed the property, or whether he lias 
left only chargee without property. The 
succession not only includes the rights and 
obligations of the deceased as they exist at 
the time of his death, but all that has ac¬ 
crued thereto since the opening of the suc¬ 
cession, as also of the new charges to 
whioh it becomes subject. That right by 
which the heir can take possession of the 
estate of the deceased, such as it may be. 


Irregular succession is that which is esta¬ 
blished by law in favor of certain persons 
or of the state in default of heln either 
legal or instituted by testament. 

Xepoi succession is that which is esta¬ 
blished in favor of the nearest relations of 
the deceased. 

Testamentary succession Is that whioh re¬ 
sults from the constitution of the heir, 
contained in a testament executed in the 
form prescribed by law. See Heib ; De¬ 
scent ; Pothier, des Successions ; Toullier, 
1. 8, tit. 1. 

In Common Law. The mode by which 
one set' of persons, members of a Corpora¬ 
tion aggregate, acquire the rights of 
another set which preceded them. This 
term in strictness is to be applied only to 
such corporations ; 2 Bla. Com. 430. 

In Scotch Law. “Heritable rights 
descend by succession to the heir properly 
so called; movable rights to the execu¬ 
tors, who are sometimes said to be heirs 
in movables. Succession is either by spe¬ 
cial destination, which descends to those 
named by the proprietor himself, or legal, 
which devolves upon the persons whom 
the laws mark out for successors, from the 
presumption that the proprietor would 
have named them had he made a destina¬ 
tion. The first is in all cases preferred 
to the other, as presumption must yield to 
truth.” Ersk. Prin. Itl. H. 1. 

See Intestate Snc cession ; Perpetual 
Succession ; Universal Succession. 

SUCCESSION TO THE CROWN. 

See Hereditary Right to the Crown. 

SUCCESSION DUTY. A duty pay¬ 
able, in England, under the Succession Du¬ 
ties Act of 16 A17 Vict. c. 61, amended by 22 
A 23 Viet, o, 21, upon succession to property. 
An excise or duty upon the right of a per¬ 
son to receive property by devise or inher¬ 
itance from another under the regulations 
of the state. 45 S. W. Rep. (Mo.) 245. It 
is of the nature of the collateral inherit¬ 
ance tax of Pennsylvania, and like the 
English legacy duty, whioh is levied on a 
sliding scale, according as the successor is 
more or less nearly related to the decedent. 
See Brown, Diot. See Legacy Duty ; Tax^ 
Death Duties. 

SUCCESSION, SINGULAR. See 

Universal Succession. 

SUCCESSOR. One who follows or 
comes into the place of another. 

This term is applied more particularly 
to a sole corporation, or to any corpora¬ 
tion. The word heir is more correctly ap¬ 
plicable to a common person who takes an 
estate by descent. 12 Pick. 322 ; Co. Litt. 
8 b. 

A person who has been appointed or 
elected to some office after anotner person. 

Where electrotype plates belonged to 
two firms and “ their heire and successors,” 
and they passed to one of the firms, and 
thence to one of its members, who sold 
them to a third firm, the latter was held 
not a “ successor.” 164 Mass. 457. 

8UCCIN CT. Brief, compressed, terse; 
hence, compressed in narrow shape ; con¬ 
cise. 2 Ina. App. 549. 

8UGESION LBGITIUA. The words 
aucesion legitima in the will of a Porto Rican 
held to mean “issue,” and not “lawful heirs.” 
201 U. S. 31. 

8UCKEN, SUCHEN. In Scotch 
Law. The whole of the lands restricted to 
a mill,—that is, whose tenants are bound to 
grind there. The possessors of these lands 
are called suokeners. Bell, Diet. 

8UDDER. In Hindu Law. The 

chief seat of government contra-distin¬ 
guished from mofussil , or interior of the 
country. Wh&rt. 

SUE. To commence or to continue 
legal proceedings for the recovery of a 
right. Bee 11 Fed. Rep. 261; Action ; Suit. 

The words “to sue and be sued” as used 
in j 7 of the Organic Act of Porto Rico, when 


construed in connection with the grant of 
governmental powers therein contained, 
amount only to a recognition of a Liability 
to^be sued in case of consent duly given. 

SUE OUT. To secure by petition or 
by request. English. To obtain judicially ; 
to issue. Applied only to process ; particu¬ 
larly such as is granted specially. To sue out 
a writ is to obtain and issue it; to issue it 
on leave obtained for the purpose. BurriU. 

SUED OUT. A summons is not sued 
out till it passes from the clerk to a proper 
officer with a bona fide intention to have 
It served. 14 8o. Rep. (Ala.) 333. 

8UEBTE. In Spanish Law. A 
small lot of ground. 6 Tex. 83. 

SUFFER To approve; to consent to; 
to permit and not to hinder. 19 Conn. 
605; 17 Blatchf. 830. See Permit. 

Synonymous with permit ; as, in a statute 
against “suffering” an animal to go at large. 
To suffer an act to be done, by a person who 
can prevent it, is to permit or consent to it, 
to approve it, not to hinder it. It implies 
willingness. Anderson ; 19 Conn. 505-6. 
Includes knowledge of what is to be done, 
and intention that what is done is what is 
to be done. Id.; 17 Blatrh. 331. As uw d 
in the Bankrupt Act of 18G7, differs from the 
word “procure,” To suffer implies a passive 
condition. It is like “to allow,” “to permit,” 
and docs not import a demonstrative, active 
course, like the word procure. It is an apt 
word to apply to the cose of pressure and 
powerful motives brought to bear upon a 
party. Under the influence of this pressure, 
and the operation of these motives, he suffers 
a thing to be done ; that is, allows or permits 
it. Id.; 2 Biss. 423. 

The use of the words “suffered greatly” 
in instructions in a personal injury case were 
held to be error. 137 Ky. 696, 126 S. W. 362. 

“Suffering games of cards to be played” 
means the allowing or permitting games of 
cards to be played, with the knowledge that 
money or property was or is to be won or 
lost thereon. 141 Ky. 585, 133 S. W. 219. 

SUFFERANCE. Consent given on9 
from a failure to object; negative permis¬ 
sion ; toleration ; allowance. 

See Estate by Sufferance. 

Passive consent. Sufferance should be 
distinguished from assent, consent, leave, 
and permission, which may import affirma¬ 
tive action, expressed volition, while suffer¬ 
ance is negative. Thus a tenant by suffer¬ 
ance is one who came lawfully into possession 
of lands, but whose right has expired, and 
who is now occupying merely by the per¬ 
mission implied from the owner’s not having 
given notice to quit. Abbott. See Suffer¬ 
ance, Tenant At. 

SUFFERANCE, TENANCY BY. A 

tenancy by sufferance arises when a person 
comes into possession of land by lawful 
title and occupies it afterwards without 
any title at all. 11 Am. & Eng. Encye. 
2nd ed., 381; 2 Bla. Com. 150 ; 25 Cal. 
31 el al. By the common law, a tenant by 
sufferance was not liable for rent as such 
although liable for the fair value of the 
pre mis es in an action for use and occupation. 
Id.; 115 Mass. 367. The landlord was 
entitled to resume possession or the tenant 
to quit the premises at any time. Id.; ibid. 

In general, a tenancy at sufferance is said 
to exist where a person comes into possession 
of Lands lawfully, and after his estate ia 
ended holds over wrongfully. Id ., vol. 18, 
p. 177 ; Co. Litt. 57 b. Want of consent to the 
continued occupancy of the tenant is the 
distinguishing characteristic between a ten¬ 
ancy at sufferance and a tenancy at will. 
Id.; 16 Mass. 443. To render one a tenant 
at sufferance it is necessary that he be 
actually in possession of the land. There 
p«n be no such thing as a tenant at suffer¬ 
ance out of possession. Id.; 80 Ala. 416. 
The tenancy arises only out of the laches of 
the owner, and therefore a person whose 
original possession was lawful cannot, after 
his right to possession has terminated, claim 
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the ngbU of a tenant at sufferance if the 
owner has not been guilty of laches Id.; 
38 Cal 5M. To create a tenancy at suffer¬ 
ance it is not necessary that any privity of 
contract or of estate exist between the 
parties. Id 27 Mich. 26. The holding of 
a tenant at sufferance was the most shadowy 
estate recognised at common law, and prac¬ 
tically the only distinction between such a 
tenant s holding and the possession of a 
trespasser was That the landlord could, by 
his acquiescence, at any time base upon the 
tenancy at sufferance the relation of landlord 
and tenant, which he could not establish 
at law against a mere trespasser, and that 
the tenant could not be subjected to an action 
in trespass before entn^ or demand for 
possession. Id ; 14 Ct. Cl. 493. 

SUTFRRANCB WHAfiF. A pltw<> 
appointed by order under the hands of the 
English Commissioners of Customs and 
Excise for the lading and unlading of goods 
liable to customs duties. Byrne. 

8 UTflOIlRTLT. In a statute requir¬ 
ing the carrier to sufficiently water and 
food live stock in transit the word is not 
loo indefinite to carry a penalty. 24 8. W. 
Rep. (Tex.) 887. 

8 UTFBAOA5 (L. Let. suffraga 
neus ). A titular bishop ordained to assist 
the bishop of the diocese in his spiritual 
functions, or to take his place. The num¬ 
ber was limi ted to two to each bishop by 
26 Hen. VHL c. 14. So called because by 
his suffrage ecclesiastical causes were to 
be judged. T. L. 

SUFFRAGE. Vote; the act of voting. 
Participation in the suffrage is not of 
right, but is granted by the state on a con¬ 
sideration of what is most for the interest 
of the state; Cooley, Const., 2d ed. 752; 

1 MacArth. 159 ; 11 Blatoh. 200. The 
grant of suffrage makes it a legal right 
until it is recalled, and it is protected by 
the law as property is. The states esta¬ 
blish rules or suffrage except as shown be* 
low. Suffrage is never a necessary accom¬ 
paniment of state citizenship, and the 
great majority of citizens are always ex¬ 
cluded from it. On the other hand, suf¬ 
frage is sometimes given to thoee who are 
not citizens; as has been done by no less 
than twelve of the states, in admitting 
persons to vote, who, being aliens, have 
merely declared their intentions to become 
citizens. 

By the constitution of the United States 
the qualifications for electors of members 
of the house of representatives are to be the 
same as those for the most numerous 
branch of the state legislature. The fif¬ 
teenth amendment provides that “ the 
right of citizens of the United States to 
vote shall not be denied or abridged by the 
United States, or by any state, on account 
of race, color, or previous condition of 
servitude." The fourteenth amendment 
was intended mainly to effect the same ob¬ 
ject by a voluntary action on the part of 
the state, but was practically superseded 
by the fifteenth amendment. 

It has been said that the constitution of 
the United States confers the right to vote 
upon no one. That right comes to the citi¬ 
zens of the United States when they pos¬ 
sess it at all, under state laws. But the 
fifteenth amendment confers upon them a 
new exemption; from discrimination in 
elections on account of race, oolor. or pre¬ 
vious condition of servitude; 92 U. 8. 214, 
542, See Cooley, Coast., 2d ed. 14 ; Hare, 
Am. Const. L. 524; Election : Voter; 
Civil Rightb^Conbtxtution of the Unitke 
States; Nineteenth Amendment. 

SUGAR BO u if TV. The appropria¬ 
tion of money by the act of March 2, 1895, 
to be paid to certain manufacturers and 
producers of sugar is within the power of 
oongren. 168 U. 8. 427. 

BTTGOJBSTIO FALSI (Lat.). A state¬ 
ment of a falsehood. This amounts to a 
fraud whenever the party making it was 
bound to disclose the truth. 

17ie following is an example of a case 
where chancery will interfere and set 


Midi a contract aa fraudulent on aocount 
of the smqqsstio faisi; a purchaser applied 
to the teller to purr base a lot of wild land, 
and repres en ted to him it was worth noth¬ 
ing, except for a sheep pasture, w hen he 
knew there was a valuable mine on the lot, 
of which the seller was ignorant. The 
sale was set aside ; 2 Paige, Ch. 990. See 
Concealment ; Mihbjkpkx&kntation ; Rep¬ 
resentation ; Surpassfiio Ve&i. 

SUGGESTION. In Practice. Infor¬ 
mation. It Is applied to thoee oases where, 
during the pendency of a suit, some mat¬ 
ter of fact occurs which puts a stop to the 
suit in its existing form, such as death or 
insolvency of a party ; the counsel of the 
other party announces the fact in court or 
enters it upon tlie record : the fact is usu¬ 
ally admitted, if true, and the court issues 
the proper order thereupon. See 2 Sell. Pr. 
191. 

In wills, when suggestions are made to a 
testator for the' purpose of procuring a de¬ 
vise of his property in a particular way, 
and such suggestions are false, they gen¬ 
erally amount to a fraud ; Bee, Abr. Wills 
(G 3). 

SUGGESTIVE INTERROGATION. 

A phrase which has been used by some 
writers to signify the same thing as lead¬ 
ing question. 2 Ben them, Ev. b. 3, c. 8. 
It is used in the French law. 

SUI GENERIS. Of its own kind or 
olass. 

SUT H JBRKDES. In Civil Law. 
One’s own heiro ; proper heirs. Inst. 2, 19, 2. 

SUI JURIS (Lat. of hi9 own right). 
Possessing all the rights to which a free¬ 
man is entitled ; not being under the power 
of another, as a slave, a minor, and the 
like. 

To make a valid contract, a person must, 
in general, be sui juris*. Every one of full 
age is presumed to be suijuiis. Story, 
Ag. 10. 

SUICIDE (Lat. suus, himself, ccedere, 
to kill). Self-destruction. 

This was once regarded by the common 
law as exclusively a felonious act; of late, 
however, it has been often treated as the 
result of insanity, to be followed by all the 
legal consequences of that disease, so far 
as it is practicable. That suicide may be 
committed by a person in the full enjoy¬ 
ment of his reason, there can be no doubt; 
nor can there be any doubt that it is often 
the result of unquestionable insanity. Be¬ 
tween the two kinds of suicide here indi¬ 
cated, the medical jurist is obliged to dis¬ 
criminate, aud in performing this duty the 
facts on the subject should be carefully 
considered. 

The instinct of self-preservation is not 
so strong as to prevent men entirely from 
being tired of life and seeking their own 
destruction. They may have exhausted 
all their sources of enjoyment, their plans 
of business or of honor may have been 
frustrated, poverty or dishonor may be 
staring them in the face, the difficulties 
before them may seem utterly insurmount¬ 
able, and. for some reason like these, they 
calmly and deliberately resolve to avoid 
the evil by ending their lives. The aot may 
be unwise and presumptuous, but there is 
in it no element of disease. On the other 
hand, it is well known that suioidal desires 
are a very common trait of insanity,— 
that a large proportion of the insane at¬ 
tempt or meditate self-destruction. It may 
be prompted by a particular delusion, or 
by a sense of irresistible necessity. It may 
be manifested in the sliape of a well-con¬ 
sidered, persistent intention to seize upon 
the first opportunity to terminate life, or 
of a blind, automatio impulse acting with¬ 
out much regard to maann or oiroum- 
stanoea. As the disease gives way and 
reason is restored, this propensity disap¬ 
pears, and the love of life returns. 

Besides these two forms of the suioidal 
propensity, there are other phases which 
cannot be referred with any degree of cer¬ 
tainty to either of them. Persons, for in¬ 
stance, in the enjoyment of everything 
calculated to make life happy, and exhib¬ 


iting no sign of mental disease, deliber¬ 
ately end tneir days. Another class, .on 
approaching a preoipioe ora body of water, 
are seized with a desire, which may be 
irresistible, to take the fatal plunge. 
Many Are the oases of children who. after 
some mild reproof, or slight contradiction, 
or trivial disappointment, have gone at 
onoe to some retired piaoe and taken their 
lives. Now, we are as little prepared to 
refer all such oases to mental disease as we 
are to free voluntary choice. Every case, 
therefore, must be judged by the circum¬ 
stances accompanying it, always allow¬ 
ing the benefit of the doubt to be given to 
the side of humanity and justice. 

By the common law, suicide was treated 
aa a crime, and the person forfeited all 
chattels real or personal, and various other 
property ; 4 Bla. Com. 190. This result 
oan be avoided by establishing the insan¬ 
ity of the party ; and in England, of late 
years, courts have favored this course 
whenever the legal effect of suicide would 
operate as a punishment. On the other 
hand, where the rights and interests of 
other parties are involved, the question of 
insanity is more closely scrutinized; and 
ample proof is required of the party on 
whom the burden of proof lies. 

To be guilty of this offence, the deceased 
must have liad the will and intention of 
committing it, or else he committed no 
crime ; but he also has been so considered 
who occasions his own death whilst mali¬ 
ciously attempting to kill another ; Hawk. 
PL Or. b. 1, c. 27, s. 4. As he is beyond 
the reach of human laws, he cannot be 
punished. The English law, indeed, at¬ 
tempted to inflict a punishment by a bar¬ 
barous burial of his body, and by forfeiting 
to the king the property which he owned 
which would belong to his relations ; Haw k. 
PI. Cr. c. 9; 4 Bla. Com. 189; but forfeit¬ 
ure in this species of felony, as in other 
kinds, has been wholly abolished by the 
Felony Act of 1870, 33 A 34 Viet. c. 23; 
4 Steph. Com. 62; one who kills another at 
his request incurs the same guilt as if not 
requested ; 8 C. A P. 418 ; so of killing one 
in a duel; 8 East 581 ; 31 Ga. 411; in Massa¬ 
chusetts, an attempt to commit suicide is 
not punishable, but one who, in attempt¬ 
ing it, kills another, commits an indictable 
homicide; 128 Mass. 422 ; one who coun¬ 
sels a suicide which is committed in his 
presence is guilty as principal ; 8 C. A P. 
418; 70 Mo. 412 ; 13 Mass. 359 ; Russ. A R. 
528. 

Evidence of an intention to commit sui¬ 
cide is material in a murder case, where 
deceased was foui^d dead under circum¬ 
stances not inconsistent with the theory 
of suicide; 157 Mass. 180. 

See Frlo dz sr ; Self-Destruction ; In¬ 
surance; Persuade. 

In regard to wills made just before com¬ 
mitting suicide, the prevalent doctrine on 
this point, both in the United States and 
in England, is that the act of self-destruc¬ 
tion may not necessarily imply insanity, 
and that if the will is a rational act, ration¬ 
ally done, the sanity of the testator is estab¬ 
lished ; 7 Pick. 94 ; 1 Hag/ Ecol. 109; 2 
Harring. 563 ; 2 Eccl. 415 ; 46 La. Ann. 773. 

It has been held that when the owner of 
a deposit receipt gives it to another, the 
gift to take effect at the death of tbe donor, 
under such circumstances that the jury 
find it to have been done in contemplation 
of suicide, it is not a good donatio mortis 
causa; [1896] 2 I. R. 204. 

In regard to life insurance, it is the law 
of Engund, at present, that in every case 
of intentional suicide, whatever may have 
been the mental condition, the policy be¬ 
comes void; 3 Mann. A G. 437 ; 88 L. J. 
N. s. Ch. 58. In 1 F. A F. 22, the court told 
the jury the question was, did the assured 
know he was throwing himself out of the 
window. If he did, no recovery could be 
had under the policy. Otherwise, if he did 
not. Suoh appears to be the rule in Ohio, 
Maryland, and Massachusetts ; 4 Ins. L. J. 
159; 42 Md. 414; 102 Mass. 22? ; and, it is 
said, in Germany, Holland, and France ; 6 
Ins. L. J. 719; May, Ins. §813. But, al¬ 
though it has been a much vexed question. 
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the American cases generally construe the 
phrases 14 die by his own hand/’ “ commit 
suicide,” or “ die by suicide,” as including 
only criminal acts of self-destruction, ana 
not acts not done under the control 
of the will ; Biddle, Ins. 831 ; 54 Me. 224 ; 
4 Seld. 299; 15 Wall. 580 ; 7 Heiks. 567; 
Law of Suicide in Life Ins., by William 
Shrady, 1869. But the supreme court has 
decided that a condition in the policy that 
it shall be void if the insured should die by 
suicide, 44 sane or insane/’avoids the policy, 
notwithstanding he was of unsouua mind 
and wholly unconscious of the act; 93 U. 
8. 284 ; 64 Vt. 78 ; and the same has been 
held with reference to a provision in a 
policy against suicide, 44 felonious or other¬ 
wise, sane or insane ; ” 34 Wis. 389 ; 75 la. 
346 ; by his “ own act or intention, whether 
sane or insane ; ” 70 Mo. 27 ; or 44 die by his 
Own hand, sane or insane ; ” 85 Mich. 1D9 ; 
or ,4 shall die by his own hand or act, sane 
or insane ; ” 05 N. Y. 233 ; but death by the 
suicide of the insured, although insane, is 
not “ death by his own hand,” whereby the 
policy is to be void in that event; 38 U. S. 
App. 37 ; and the provision in a policy that 
if the insured shall “ die by his own hand 
while insane,” the insurer 9hall pay the 
amount of the premiums and interest, ap¬ 
plies only in case the self-destruction is 
intentional; but where the insured killed 
himself while incapable of knowing the 
effect of his act, the whole amount of the 
policy can be recovered ; 87 Ky. 541; or if 
death is accidental; 29 Fed. Rep. 198; and 
the same is held with respect to the death 
of the “ insured by his own hand, Bane or 
insane ; ” 7 Chi. L. N. 421. 

The words “ felonious or otherwise,” used 
in a policy, are held equivalent to “ sane or 
insane;” 25 Fed. Rep. 315; but not the 
words, “die by his own hand or act, volun¬ 
tary or otherwise; ” 1 McArth. 632; or the 
words, “ under any oircumstances die by 
his own hand ; ” 40 Ohio St. 217. 

A by-law of an insurance company mak¬ 
ing a certificate void if a member, 44 sane 
or insane,” should take his life, is valid as 
to a prior certificate which provided that 
any violation of “ the requirements of the 
laws now in force or hereafter to be en¬ 
acted,” should render the certificate null 
and void ; 71 Ala. 436. 

Tho full amount of the policy is recover¬ 
able under a statute which provides that 
suicide shall be no defence to an action on 
an insurance policy, unless it was contem¬ 
plated at the time of obtaining the policy 
that the suicide, whether sane or insane, 
shall only be entitled to recover the amount 
of the premiums paid; 50 Fed. Rep. 511. 
Where a statute provides that “all com¬ 
panies, after having received three annual 
premiums, are estopped from defending on 
any other ground than fraud,” . . , the 
defendant may set up the defence of sui¬ 
cide ; 134 Pa. 45. 

Where the insured, while insane and un¬ 
able to realize the consequences of his act, 
and without intending thereby to take his 
life, cuts his throat, his death cornea within 
the terms in the policy providing that 
death shall be by‘'external, violent, and 
occidental inean9 74 Midi. 593. 

Where one secured a policy of life insur¬ 
ance, and, being financially embarrassed, 
killed himself in order to secure money for 
the payment of his debts, the policy was 
held void, although it was silent as to 
suicide; 169 U. S. 139; but if a policy is 
made payable to the wife of the insured, 
she may recover on it although her hus¬ 
band committed suicide; 39 Atl. Rep. (Pa.) 
52. Where suicide was the defence to an 
action on an insurance policy, it was not 
error to charge that “tne law does not 
presume murder; it must be proved;” 
and. if the evidence is equal as between 
murder and KUicide. the jury must find for 
the defendant; 84 Fed. Rep. 411; and in an 
action on such a policy where the evidence 
is conflicting and quite evenly balanced as 
to whether death was caused by the inten¬ 
tional' or accidental act of the deceased, it 
will be presumed that death resulted from 
accident; 47 Fed. Rep. 272. It has been 
said that the question is not precisely 


whether a parly is insane or not, but 
whether he understood the physical nature 
and consequences of his act, and had suffi¬ 
cient will to make the act voluntary ; 10 
Am. L. Reg. n. 6. 101, 679. See 150 U. S. 
468 ; Wharton, Mental Unsoundness ; Pliill. 
Ins. 

The burden of showing a suicide rests 
with the company ; 46 Ill. App. 307 ; 71 
Hun 146; 46 La. Ann. 1189. In making 
the proof necessary to establish the liability 
of an insurer, the plaintiff is entitled to the 
presumption that a Bane man would not 
commit suicide, as well as of other rules of 
law established for the guidance of courts 
and juries in the investigation and deter¬ 
mination of facts ; 150 U. S. 468 ; and while 
proofs of loss, stating suicide as the cause 
of death, are admissible, they are not con¬ 
clusive ; 24 L. R. A. 589 ; and, where the 
defence is fraud, euicide may be shown to 
be the agency by which the fraud was ac¬ 
complished, although by the policy suicide 
was no defence ; 123 N. Y. 85. 

SUIT (L. Lat. sect a; from Lat. segui, 
to follow. French, suite). In Practice. 
An action. 

It is more general than 44 action,” which 
is almost exclusively applied to law, and 
denotes any legal proceeding of a civil 
kind brought by one person against another. 
84 Me. 72; 83 fa. 471. 

Suit is a generic term, of comprehensive 
signification, and applies to any proceed¬ 
ing in a court of justice in which the plain¬ 
tiff pursues, in such court, the remedy 
which the law affords him for the redress 
of an injury or the recovery of aright. 10 
Ill. App. 333. 

The word suit in the twenty-fifth section 
of the Judiciary Act of 1786 applies to any 
proceeding in a court of justice in which 
the plaintiff pursues in such court the 
remedy which the law affords him. An 
application for a prohibition is, therefore, 
a suit; 2 Pet. 449. According to the Code 
of Practice of Louisiana, art. 96, a suit is a 
real, personal, or mixed demand made be¬ 
fore a competent judge, by which the par¬ 
ties pray to obtain their rights and a deci¬ 
sion of their disputes. In that acceptation, 
the words suit, process, and cause are in 
that state almost synonymous. SeeS ecta ; 
Steph. PI. 427; 3 Bla. Com. 895; 1 Chitty, 
PI. 899; Wood, Civ. Law', b. 4, p. 315; 4 
Mass. 263; 18 Johns. 14; 4 Watts 154; 3 
Story, Const. § 1719. In its most extended 
Sense, the word suit includes not only a 
civil action, but also a criminal prosecu¬ 
tion, as, indictment, information, and a 
conviction by a magistrate ; Hamm. N. P. 
270. Suit is applied to proceedings in chan¬ 
cery as well as in law ; 1 Sm. Ch. Dec. 26 ; 
and is, therefore, more general than action , 
which is almost exclusively applied to mat¬ 
ters of law; 10 Paige, Ch. 516. 

The witnesses or followers of the plain¬ 
tiff. 3 Bla Com. 295. See Secta. 

Suit of court , an attendance which a 
tenant owes to his lord’s court. Cowel. 

Suit covenant , where one lias covenanted 
to do suit and service in his lord’s court. 

Suit custom , where service is owed time 
out of mind. 

Suithold , a tenure in consideration of 
certain services to the superior lord. 

The following one in chase ; as, fresh 
suit. 

A petition to a king, or a great person, 
or a court. 

SUIT IN CONCUBSO. Sec Con- 

CURSO. 

SUIT SILVER. A small sum of money 
paid in lieu of attendance at the court 
barons. Cowel. 

SUITE (French). Those persons who 
by his authority follow or attend an ambas¬ 
sador or other public minister. 

In general, tne suite of a minister are 
protected from arrest, and the inviolability 
of his person is communicated to those who 
form his suite; Vattel, lib. 4, c. 9, §120. 
See 1 Dali. 177 ; Baldw. 240 ; Ambassador. 

SUITOR. One who is a party to a suit 
or action in court. One who is a party to 


an action. In its ancient sense, suitor 
meant one who was bound to attend the 
county court; also one who formed part 
of the secta. 

SUITORS' FUND m CHANCERY. 
In England. A fund consisting of moneys 
which, having been paid into the court of 
chancery, are placed out for the benefit 
and better security of the suitors, including 
interest from the same. By stat. 82 & 33 
Viet. c. 91, sec. 4, the principal of this 
fund, amounting to over £3,000,000, was 
transferred to the commissioners for the 
reduction of the national debt. Moz. & W. 

SUM. The sense in which it is most 
commonly used is 44 money”; a quantity 
of money or currency ; any amount in¬ 
definitely, a sum of money, a small sum, 
or a large sum. 96 U. S. 368. 

Sum of the Locals. Sec Through 
Route. 

SUMMARY ACTIONS. In Scotch 
Law. Those which are brought into 
court not by summons, but by petition, cor¬ 
responding to summary proceedings in En¬ 
glish courts. Bell; Brown. 

SUMMARY CONVICTION. A 

phrase applied to proceedings which result 
in the sentence of an accused person with¬ 
out jury trial. At common law it was ap¬ 
plied only in eases of contempt. Such pro¬ 
ceedings are now frequently provided for 
by statute, either for trial by a court with¬ 
out a jury, or a final disposition of crimi¬ 
nal cases by the committing magistrate. 
Such statutes are, in derogation of tho 
right of trial by jury, secured by the state 
and federal constitutions and therefore 
must provide a right of appeal to a court 
having a jury. They usually apply only to 
lesser offences and to hardened offenders. 

Summary proceedings as enumerated by 
Blackstone comprehend : 1. All trials of 
offences and frauds contrary to the laws 
of the excise and other blanches of rev¬ 
enue which are to be determined by the 
commissioners of the respective depart¬ 
ments and justices of the peace in the 
country ; such convictions are absolutely 
necessary for due collection of the publio 
money. 2. Convictions before justices of 
the peace in order to inflict divers petty, 
pecuniary mulcts and corporal penalties 
for such disorderly offences os common 
swearing, drunkenness, vagrancy, Idleness, 
etc. 3. Attachments for contempt and the 
subsequent proceedings thereon. 4 Bla. 
Com. 280. See Summary Proceeding ; 
Conviction. 

SUMMARY JURISDICTION. The 

jurisdiction of a court to give a judgment 
or make an order itself forthwith. See 
Contempt. 

SUMMARY PROCEEDING. A 

form of trial in which the ancient estab¬ 
lished course of legal proceedings is disre¬ 
garded, especially in the matter of trial by 
jury, and, m the case of the heavier crimes, 
presentment by a grand jury. See 8 
Gray 329. 

In no case can the party be tried sum¬ 
marily unless when such proceedings are 
authorized by legislative authority, except 
perhaps iu cases of contempts ; for the 
common law is a stranger to such a mode 
of trial; 4 Dla. Com. 280. See 2 Kent 73; 
2 Conn. 816 ; 37 Me. 172 : 4 Hill 145 ; 8 Gray 
329 ; 4 Dev. 15; 10 Yerg. 50. See Gill & 
Doug. Sura. Jur. 

The term summary proceedings is applied 
to proceedings under statute for enabling 
landlords promptly to dispossess tenants 
who hold over after default in payment 
of rent, or after expiration of the term. 
See Proceeding. 

SUMMING UP. In Practice. The 
act of making a speech before a court and 
jury, after all the evidence has been heard, 
in favor of one of the parties in the Cause, 
is called summing up. When the judge 
delivers his charge to the jury, he usually 
sums up the evidence in the case. See 
Charge ; Opening and Closing. 

SUMMON. In Practice. To notify 
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U* defendant that an action has been In¬ 
stituted against him, and he is required to 
answ er to it at a time and place named. 
This is done by a proper offirer either 
giving the defendant a copy of the sum¬ 
mons. or leaving it at his house, or by read¬ 
ing the summons to him. 

SUMMONEAS. In Old Praotlce. 

A writ by which a party was summoned to 
appear in court, 

SUM HONE A3 AD AUXILIAN- 
DUU. (You summon to aid.) A writ to 
summon a prayee in aid. Burrill ; Roscoe's 
Real Act. 280. 

STJMMONEAS AD WARRANTIZ 
ANDUM. (You summoned to warranty.) 
A writ which issued to summon a party who 
had been vouched to warranty. Burrill ; 
Roecoe’s Real Act. 2tjS. 

SUMMON ERA. Petty officers who 
cite men to appear in any court. 

SUMMONS. In Practice. The 
name of a writ commanding the sheriff, 
or other authorized officer, to notify a par¬ 
ty to appear in court to answer a complaint 
made against him and in the said wnt spe¬ 
cified, on a day therein mentioned. 8 Bla. 
Com. 279. 

SUMMONS AND ORDER. In Eng¬ 
lish Practice. In this phrase the sum¬ 
mons is the application to a common-law 
judge at chambers in reference to a pend¬ 
ing action, and upon it the judge or master 
makes the order. Mol & W, 

SUMMONS AND SEVERANCE. 

See Severance. 

SUMMUM JUS (Lat.). Extreme 
right, strict right. See Maxims, Summurn 
jus, etc, 

SUMPTUARY LAWS. Laws relat¬ 
ing to the expenses of the people, and made 
to restrain excess in apparel, food, furni¬ 
ture, etc. 

They originated in the view that luxury 
is, in some of its degrees, opposed to publio 
policy, and that the state is bound to in¬ 
terfere against it. Montesquieu, Esprit 
des Lois, o. 7, c. 2, 4, and Tacitus, Ann. b. 
2, ch. 33, b. 3, ch. 52. 

In England, in 1336, it was enacted, 10 
Edw. HI. c. 3, that inasmuch as many 
mischiefs had happened to the people of 
the realm by excessive and costly meats, 
by which, among other things, many who 
aspired in this respect beyond their means 
were impoverished and unable to aid them¬ 
selves or their liege lord in time of need, 
all men were forbidden to have served 
more than two courses at a meal, each of 
but two sorts of victual, except on the 
principal feasts of the year, and then only 
three courses were allowed. 4 Com. 170. 
Subsequent statutes. 1363, 1463, 1182, reg¬ 
ulated the dress, and to some extent the 
diet, of the people, with caroful regard to 
their rank. The substance of these stat¬ 
utes will be found in Knight's History of 
Eng. p. 272. They were repealed by 1 Jac. 
I. c. 21. An act of 30 Car. II. c. 3. which 
ordered the dead to be buried in woollen 
shrouds; was not repealed until 53 Geo. 
1IL c. 108.. 


Sunday should be strictly observed as a 
holy day, provided that in case of necessity 
It should be lawful to labor, ride, fish or 
work at any kind of work. The Book of 
Sports (1618) declared that, after divine 
service, the people should not be disturbed 
from any lawful recreation. The stat. 29 
Car. II. o. 7, provided that no tradesman, 
artificer, workman, laborer, or other per¬ 
son whatsoever, should exercise any 
worldly business, etc., upon the Lord’s day, 
works of necessity and charity alone ex¬ 
cepted. It also forbade the execution of 
legal process on that day. This has been 
followed substantially in America, with a 
tendency to greater strictness. This in¬ 
cludes all business, public or private, done 
in the ordinary calling of the person ; 5 
B. & C. 406 ; ordinary calling means that 
whioh the ordinnry duties or the calling 
bring into continued action ; 7 B. & C. 596 ; 
55 Ga. 245. Many statutes except those 
who observe the seventh day ; others do 
not; and such legislation is constitutional; 
52 Pa. 126 ; 09 N. Y. 657 ; 122 Mass. JO ; the 
fact that an individual believes the seventh 
day is the Sabbath, but does not observe it 
as such, does not bring him within the ex¬ 
ception ; 26 Neb. 4C4. Jews are hound to 
observe the civil regulations for keeping 
Sunday; 52 Pa. 125. In New York writs 
against Jews cannot be made returnable 
on Saturday; 39 N. Y, S. 254. Cases of 
necessity are determined by the moral 
fitness of the work; 34 Pa. 409. Charity 
includes everything which proceeds from 
a sense of moral duty, or a feeling of kind¬ 
ness and humanity, and is intended wholly 
for the comfort and relief of another, and 
not for one’s own pleasure and benefit; 113 
Mass. 197. Necessity may arise out of par¬ 
ticular occupations; 23 How. 219; 14 

Wall. 494 ; 25 Tex. App. 597 ; but not when 
it is a work of mere convenience or profit; 
97 Moss. 404; 30 lnd. 476. Shaving a man 
is not a work of necessity ; 54 Dio. App. 
310; 23 Wkly. Law Bui. 450; 140 Pn. 
89; 143 Mass. 28. See infra. Reaping a 
field of oats op Sunday in order to prevent 
the loss thereof in a work of necessity ; 42 
Ill. App. 594. Running street railways 
on Sunday is illegal; 54 Pa, 401 ; contra, 
72 N. Y. 196; 14 Reptr. 364 (Ky. Ct. of 
App.) ; and see 55 Ga. 126. When statutes 
forbid travelling on Sunday, there can be 
no recovery for injuries from defective 
streets; 117 Mass. 64; 51 Me. 423; 47 Vt. 
32 ; but see 39 Wise, 21; unless the party 
was travelling from motives of necessity 
or charity; 121 Mass. 301; 84 Me. 483 ; 
os riding to a funeral or for health ; 30 Atl. 
Rep. (Me.) 1048 ; or walking for exercise ; 
65 Me. 34. But in actions for torts against 
individuals by common carriers, it is no de¬ 
fence that the injury occurred upon Sun¬ 
day ; 20 Pa. 342; 48 la. 052 ; 110 lnd, 566 ; 
contra, 124 Mass. 387. Most of the cases 
are otherwise; Big. L. C. Torts 711 ; see 
125 U. S. 555, and the law in Massachusetts 
was altered in 1877. 

Except as to judicial acts, which are 
void when done on Sunday ; 1 W. Bl. 520 ; 
140 U. S. 118 ; 41 Kan. 338 ; see Dies Non ; 
the common law makes no distinction be¬ 
tween Sunday and any other day. The Eng¬ 
lish cases decided after the act of Charles 
II., supra, merely avoided contracts made 


In modern times legislation is not resort¬ 
ed to in respect to this object; but the 
subject is frequently discussed in connec¬ 
tion with the laws for the prevention or 
punishment of intemperance. See Police 
Powers. 

SUNDAY. The first day of the week. 
In some of the New England states it be¬ 
gins at sunset on Saturday, and ends at 
the same time the next day. But in other 
parts of the United States it generally 
commences at twelve o’clock on the night 
between Saturday and Sunday, and ends 
m twenty-four hours thereafter; 8 Gill & 
J. 208. See 4 Strobh. 493 (a very learned 
case); 37 Mo. 466 : 39 Me. 193 ; 3 Cash. 137. 
Die Sabbath, the Lords day, and Sunday, 
all mean the same thing ; 8 Gill & J. 268 ; 
89 Ga. 341. 

The Htat. 5 Sc 6 Edw. V. c. 3, enacted that 


lQDursuauce of one s ordinary calling : see 
1 Cr. & J. 180; 31 Barb. 41 ; 4 M. & W. 
270; but in most of the states contracts 
made on Sunday are invalid ; see 35 Me. 
143 ; 19 Vt. 358 ; 6 Watts 281 : 3 Wise. 343 : 
and if not executed, cannot be enforced ; 
87 Ga. 482; 84 Me. U ; 97 Ala. 700; 98 
Mich.' 117. In New York any business but 
judicial may be done on Sunday; 44 Barb. 
618. Generally speaking executory con¬ 
tracts made on Sunday will not be enforced, 
while executed contracts will not bo dis¬ 
turbed ; 78 Pa. 473; 105 Mass. 399 ; 57 Ga. 
Hq* 47 **• Eq- ^01 ; but see 2 Ohio St. 

388; 13 Kans. 529, as to executory con¬ 
tracts. Delivery on Sunday passes title 
against the vendor; 20 Cal. 514'. 18 lnd. 
203.; but see 12 Mich. 878; a church sub¬ 
scription on Sunday is valid in Pennsyl¬ 
vania ; 12 Reptr. 665 ; and Michigan ; 21 
Alb. L. J. 298. See 62 lnd. 805. A contract 


of sale made on Sunday is not saved from 
being a Sunday contract by the fact that 
the purchase-money was not paid until 
Monday ; 56 Conn. 883. A contract dated 
on Sunday may be shown to be erroneously 
dated ; 97 Mass. 196; and it may be shown 
that a contract bearing a secular date 
was actually dated on Sunday ; 48 Me. 
198; but not against a bona fide holder 
without notice ; 48 la. 228. Wdien a con- 
traot takes effect on delivery, the date is 
not material ; 8 Bush 185; 43 la. 297 ; and 
a note executed on Sunday but delivered 
on another day is valid ; 24 Vt. 189 ; 85 Me. 
143; a contract made on Sunday may be 
ratified ; 7 Gray 184; 24 Vt. 317 ; 79 la. 
101 ; see 87 Ga. 483; but see 11 Ala. 885; 
but only by an express agreement and not 
by mere acquiescence ; 79 Fed. Rep. 828 ; a 
will executed on Sunday is valid ; 9 Allen 
118; 1 Am. L. Rov. 750 (N. H.) ; 124 lnd. 
86. A contract for an advertisement in a 
Sunday paper is invalid; 24 N. Y. 358 ; 
contra, 52 Mo. 474. A verdict in a homi¬ 
cide case submitted to the jury on Saturday 
may be received and the jury discharged 
on Sunday; 163 U. S. 662. Laws requiring 
all persons to refrain from their ordinary 
callings on Sunday 4»ve been held not to 
encroach on the religious liberty of the 
people ; Cooley, Const. Lim., 2d ed. 584, 
725 ; they mAy be sustained as police regu¬ 
lations ; 0 Pa. 313; 33 Mich. 279 ; 40 Ala. 
725. 

Under an act making it unlawful to open 
& shop on Sunday, for the sale of goods, 
etc., a barber cannot be convicted ; 88 Pac. 
Rep. (Wash.) 1001. 

A statute forbidding barbers to carry on 
their trade on Sunday is constitutional, 
under the police power ; 149 N. Y. 195 ; 
6. c. 31 L. R. A. 689; notwithstanding the 
act allows barbers in the cities of New 
York and Saratoga to work till one o’clock ; 
but in Illinois (43 N. E. Rep. 1108), it is 
held that an act forbidding barbers to work 
at their trade on Sunday is a taking of 
property without due process of law ; and 
that it is not a proper exercise of the police 
power. See, also, 44 Pac. Rep. (Cal.) 
843. 

Any act forbidding railroad trains to run 
on Sunday does nut constitute u regulation 
of, and an obstruction to, interstate com¬ 
merce. and is valid ; 88 Va. 95; 1C3 U. S. 
299; 24 W. Va. 783; 90 Ga. 896; but an 
act forbidding all manner of servile labor 
on Sundays, etc., is held to be void, so far 
as it affects interstate traffic ; 65 How. Pr. 
72. The running of trains is within the 
prohibition of a statute which punishes 
any person who labors in his calling on 
Sunday, or employs his servants in so 
doing, except in works of necessity or 
chanty; 24 W. Va. 783 ; but it has been 
held that running an excursion train on 
Sunday is a work of necessity ; 30 S. W. 
Rep. (Ky.) 878; so is delivery of milk to 
customers ; 49Pac. Rep. (Kan.) 87. 

Acts have been passed forbidding base¬ 
ball playing on Sunday. The cases differ 
as to their constitutionality. See 56 Alb. 
L. J. 202; 57 id. 258. 

No one is bound to do work in perform¬ 
ance of his contract on Sunday, unless the 
work by its very nature or by express agree¬ 
ment is to he done on that day and can be 
then done without a breach of law; 18 
Conn. 181; 6 Johns. 320; 10 Ohio 426; 7 
Jilackf. 479. 

Sundays are computed in the time al¬ 
lowed for tlio performance of an act; 10 
Dl. & W. 831; but if the last day happen to 
l>e a Sunday, it is to be excluded, and the 
act must, in general, be performed on Mon¬ 
day ; 3 Pa. R. 201 ; 8 Chitty, Pr. 110; 133 
U. S, 299 ; 147 id. 47. Notes ahd bills, when 
they fall duo on Sunday, are payable on 
Saturday, unless a statute provides other¬ 
wise. The indorsement of a note cre¬ 
ates a new contract, and is an act within 
the statute prohibiting secular business 
on Sunday; 84 Die. 111. See, as to the 
origin of keeping Sunday us n holiday, 
Story. Pr. Notes g 220; Story, Bills g 223. 
See, generally, 17 Am. L. Reg. N. b. 285 ; 3 
Rop. Am. Bar Association (JSS0) ; 2 Am. 

L. Rev. 226 ; 21 Alb. L. J. 424 (Sabbath- 
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breaking) ; 28 Am. L. Reg. 137, 209, 273 ; 
32 Am. Rep. 557 ; 80 id. 417 ; 17 id. 122 
(legality of labor on 8unday): 8 id. 371. n.; 
54 Pa. 401 ; 8 Cr. Lu Mag. 682 (Sabbath- 
breaking; works of necessity). The Massa¬ 
chusetts law on this subject depends more 
on its peculiar legislation and customs than 
&ny_general principles of justice or law; 
23 How. 209. 

As to execution of legal process on Sun¬ 
day, see Dibs non. 

See Holiday ; Police Power. 

SUNKEN WRECK. Where part of 
the frame of a ship was sunk beneath the 
surface of the sea and partially imbedded 
in the ground, as was also a Quantity of 
iron ore that formed a part of tne cargo of 
the ship, it was held to be a sunken wreck 
within the meaning of the collision clause 
of a policy of insurance ; [1893] Prob. 248. 

SUPER ALTUtt MAR K (Lat.). 
Upon the high sea. See High Seas. 

SUPBR-JU RARE. A term anciently 
used, when a criminal, who tried to excuse 
himself by his own oath or that of one or 
two witnesses, was convicted by the oaths 
of many more witnesses. Moz. & W. 

SUPER PRA3ROGATTVA REGIS. 
A writ which formerly Jay against the 
king’s tenant’s widow for marrying without 
the royal license. Fitzh. N, B. 174. 

SUPER STATU TO. A writ that lay 
against the king's tenant, holding in chief, 
who aliened the king’s land without his 
license. 

SUPER STATUTO FACTO POUR 
SENESCHAL ET M A Raff at. DE 
ROY. A writ whioh lay against a stew¬ 
ard or marshal for holding plea in his court, 
or for trespass or oontracts not made or 
arising within the king’s household. 
Whart. 

SUPER STATUTO VERSUS 8ER- 
VANTES ET LABORATORES. A 
writ which lay against him who kept any 
servants who had left the service of an¬ 
other contrary to law. 


though tliat wall be also a retaining wall 
thicker at the base than at the surface, and 
though part of such land would be within 
a line drawn on the surface vertically above 
the line of the footings of the wall; 52 L. 
J. Ch. 198. 

8UPERFG3TATION. The conception 
of a second embryo during the gestation 
of the first, or the conception of a child by 
a woman already pregnant with another, 
during the time of such pregnancy. 

This doctrine, though doubted, seems to 
be established by numerous cases; 1 Beck, 
Med. Jut. 198; Cass&n, Superfoetation ; 
New York Medical Repository; 1 Briand, 
Mid. big. prem. partie, c. 8, art. 4 ; 1 
Fodere, Mid. big. § 299; Buff on, Hist. Nat. 
de r Homme t Puberti. 

SUPEBINDUCTIO (Lat.). In tho 
Civil Law. A species of obliteration. 
Dig. 28. 4. 1. 1. 

SUPERINSTITUTION. The insti¬ 
tution of ohe upon another, as where two 
persons are admitted and are instituted to 
the same benefice, under adverse titles. 
Cow el. 

SUPERINTENDENT. One who has 
the power of direction and control over 
the acts or labor of others. See Master 
and Servant. > 

SUPERINTENDENT REGIS¬ 
TRAR. An officer who superintends the 
registration of births, deaths, and mar¬ 
riages in England and Wales. Whart. 

Tne clerk to the guardians may be the 
superintendent registrar (Births and Death* 
Registration Act, 1836, s. 7) ; but he has no 
absolute right to be appointed, although 
he in fact always holds the office. Byrne. 

SUPERIOR. One who has a right to 
command ; one who holds asuperior rank : 
as, a soldier is bound to obey nis superior. 

In estates, some axe superior to others: 
an estate entitled to a servitude or ease¬ 
ment over another estate is called the 
superior or dominant, and the other the 
inferior or servient estate. 1 Bouvier, Inst, 
n. 1612. 


SUPER VISUM CORPORIS (Lat ). 
Upon view of the body. When an inquest 
is held over a body found dead, it must be 
super visum corporis. See Coroner ; In¬ 
quest. 

SUPERCARGO. In Maritime Law. 

A person specially employed by the owner 
of a cargo to take charge of and sell to the 
best advantage merchandise which has 
been shipped, and to purchase returning 
cargoes and to receive freight, as he may 
be authorized. 

Supercargoes have complete control over 
the cargo and everything which imme¬ 
diately concerns it, unless their authority 
is either expressly or impliedly restrained ; 
12 East 381. Under certain circumstances 
they are responsible for the cargo; 4 Mass. 
115 ; see 1 Gill & J. 1; but the supercargo 
has no power to interfere with the govern¬ 
ment of the ship ; 3 Pardessus, n. 646. 

SUPKRFICIARTUS (Lat.). In Civil 
Taw. He who has built upon the soil of 
another, whioh he has hired for a number 
of years or forever, yielding a yearly rent. 
This is not very different from the owner 
of a lot on ground-rent in Pennsylvania. 
Dig. 43. 18. 1. 

SUPERFICIES (Lat.). In Civil Law. 

Whatever has been erected on the soil. 


SUPERFLUOUS LANDS. lands 

acquired by a railroad company under its 
statutory powers and not required for the 
purpose or the undertaking. See 10 Jur. 
Rev. 281. 

Slips of land above and below a tunnel; 
51 L. J. Q. B. 172 ; land under arches which 
cany a railway; 48 L. J. Ch. 258; mines 
under a surface required or which may be 
required for the undertaking; 46 L. J. Q. 
B. 509; are not superfluous lands ; but the 
whole of the land beyond the boundary 
wall of a railway is superfluous, even 


SUPERIOR CIVIL COURTS OF 
ENGLAND. See Courts of England. 

SUPERIOR COURT. A term applied 
collectively to the three courts of common 
law.at Westminster: namely, the king’s 
bench, the common pleas, the exchequer ; 
and so in Ireland. 

It denotes a court of intermediate juris¬ 
diction between the courts of inferior or 
limited jurisdiction and the courts of last 
resort. 

In American Law. A court of inter¬ 
mediate jurisdiction between the inferior 
courts and those of last resort. See the 
several states. 

SUPERIOR AND VASSAL. In 
Scotch Law. A feudal relation corre¬ 
sponding with the English lord and tenant. 

SUPERNUMERARH (Lat.). In Ro¬ 
man Law. Those advocates who were 
not statuti, which title see. 

The statuti were inscribed in the matric¬ 
ulation books, and formed a part of the 
college of advocates in each jurisdiction. 
The supernumeraries were not attached to 
any bar in particular, and could reside 
where they pleased : they took the place of 
advooates by title as vacancies occurred in 
that body. 

SUPERONERATIO (L. Lat. supero- 
nerare ). Surcharging a common : t. e. put¬ 
ting in beasts of a number or kind other 
than the right of common allows. It can 
only be of a common appendant or appur¬ 
tenant. Brae ton 229. Fleta, lib. 4, o. 23, S 
4, gives two remedies, novel disseisin and 
writ of admeasurement, by which Utter 
remedy no damages are recovered till the 
second offence. Now, distraining, tres¬ 
pass, and case are used as remedies. 3 
Sharsw. Bla. Com. 238. 

SUPERONERATIONE PASTURA. 

A writ that formerly lay against him who 


was i mpl ea ded in the oounty court for the 
surcharge of a common for his cattle 
the cause was removed into one of the 
superior oourts. 

SUPERSEDEAB (Lat. that you set 
aside). In Practice. The name of a writ 
containing a command to stay the proceed¬ 
ings at Uw. 

An auxiliary process designed to super¬ 
sede the enforcement of the judgment of 
the court below, brought up by writ of 
error for review. 103 U, S. 249. Originally 
ft was a writ directed to an officer, com¬ 
manding him to desist from enforcing the 
execution of another writ which he was 
about to execute, or which might come in 
his hands. In modern times the term is 
often used synonymously with a '* stay of 
proceedings,’ and is employed to designate 
the effect of an act or proceeding which of 
itself suspends the enforcement of a judg¬ 
ment ; 99 Cal. 300. 

It is granted on good cause shown that 
the party ought not to proceed ; Fitzh. N. B. 
230. There are some writs which, though 
they do not bejx this name, have the effect 
to superseie the proceedings: namely, a 
writ of error when bail is entered operates 
as a supersedeas ; and a writ of certiorari to 
remove the proceeding of an inferior into 
a superior court has, in general, the same 
effect; 8 Mod. 373; 6 Binn. 461. But under 
special circumstances, the cerftorari lias 
not the effect to stay the proceeding, par¬ 
ticularly whore summary proceedings, as 
to obtain possession under the landlord and 
tenant law, are give i by statute ; 6 Binn. 
460. Sr*e Bacon, Abr. ; Co my ns, Dig. 
Yelv. 0. n. 

SUPERSTITIOUS USfi. In Eng¬ 
lish Law. When lands, tenements, rents, 
goods, or chattels are given, secured, or 
appointed for and toward the maintenance 
of a priest or chaplain to say mass ; for the 
maintenance of a priest or other man to 
pray for the soul of any dead man in such 
a church or elsewhere ; to have and main¬ 
tain perpetual obits, lamps, torches, etc., to 
be used at certain times to help to save the 
souls of men out of purgatory ; in such 
eases the king, by force of several statutes, 
is authorized to direct and appoint all such 
uses to such purposes as are truly charita¬ 
ble ; Bac. Abr. Charitable Uses mid Mort¬ 
main (D); Duke, Char. Uses lOo; 0 Ves. 
567 ; 4 Co. 104. 

The doctrine has no recognition in this 
country; 18 W. N. C. (Pa.) 270 ; 108 N. Y. 
30; and a bequest to support a Catholic 
priest, and perhaps certain other uses in 
England, would not be considered as 
superstitious uses ; 1 Pa. 49 ; 8 id. 8*27 ; 17 
S. & R. 378 ; 1 Wash. C. C. 224. Yet many 
of the superstitious uses of the English 
law would fail to be considered as chari¬ 
ties, and would undoubtedly come under 
the prohibition against perpetuities. See 
Charities ; Charitable Uses ; 1 Jar. Wills, 
ch. ix. In England there are three classea 
of persons who have been held obnoxious 
to the law against superstitious usee: 1. 
Roman Catholics. 2. Protestant dissent¬ 
ers. 3. Jews. Their various disabilities 
have been almost wholly removed, and 
Catholics and Jews have been put on the 
same footing as Protestant dissenters in 
reference to their schools and places of 
religious worship; Lew. Tr.y9tli ed. 110. 
See Masses. 

SUPERVISOR. An overseer ; a sur¬ 
veyor. . 

An officer whose duty it is to take care 

of the highways. . 

The chief officer of a town or organized 
township in the states of Michigan, Illinois, 
Wisconsin, aod Iowa. He has various 
duties assigned him by the statutes as a 
town officer, and likewise represents his 
town in the general assembly, or county 
board of supervisors. See Board op 
Supervisors. 

SUPERVISORS OF ELECTION 

Persons appointed and commissioned by 
the United States circuit judge to super¬ 
vise the registration of votera and the 
holding of elections for representatives in 
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traordinary grants to the king by parlia¬ 
ment to supply the exigencies of the state. 
Jacob. 

Means of provision or relief ; stores. 

See Necessary Supplies. 

SUPPLY CLAIMS. See Mortgage ; 
Receivers. 

SUPPORT. The right of support is an 
easement which one man, either by con¬ 
tract or prescription, enjoys, to rest the 
joists or timbers of his house upon the 
wall of an adjoining building owned by 
another person. 3 Kent 435. See Washb. 
Easem. 

A right to the support of one’6 land so as 
to prevent its falling into an excavation 
made by the owner of adjacent lands. 

This support is of two kinds, lateral and 
subjacent. Lateral support is the right of 
land to be supported by the land which lies 
next to it. Subjacent support is the right 
of land to be supported by the land which 
lies under it. See Lateral Support ; 
Mines and Mining. 

Support is also generally used to mean 
articles for the sustenance of the family, 
as food, etc. 19 Kan. 389. See Family. 

SUPPRESS, To put a stop to when 
actually existing. The word does not ex¬ 
tend to preventing by suppressing what 
may lead to a thing. 84 L. J. M. C. 9. 

To prevent; never, therefore, to license or 
sanction. Anderson ; 08 Ill. 44S. 

SUPPRESSIO VERI (Lat.). Con¬ 
cealment of truth. 

In general, a suppression of the truth 
when a party is bound to disclose it vitiates 
a contract. In the contract of insurance, 
a knowledge of the facts is required to en¬ 
able the underwriter to calculate the 
chances and form a due estimate of the 
risk; and, in this contract perhaps more 
than any other, the parties are required to 
represent everything with fairness; 1 W. 
Bla. 594. 

Suppressio veri, as well as suggestio falsi. 
is a ground to rescind an agreement, or at 
least not to carry it into execution ; 1 Ball 
& B. 241; 3 Munf. 232 ; 1 Pet. 383 ; 2 Paige, 
Ch. 390; 1 Story, Eq. Jur., 13th ed. g 204. 
Sse Concealment ; Misrepresentation ; 
Representation ; Suggestio Falsi. 

SUPPRESSION OF EVIDENCE. 

Where evidence in an equity case on letters 
patent is taken out of order, the court will 
usually entertain a motion to suppress it, 
thougn where no harm can result, it is 
sometimes allowed to stand till the hear¬ 
ing. If no such motion be made, the tes¬ 
timony will stand ; Rob. Pat. § 1128; when 
the evidence is filed that which is inad¬ 
missible will sometimes be stricken out on 
motion; id.; but more commonly itstands 
over for 'final hearing. Where, in equity, 
in a patent case, a witness not named in 
the answer, testified to prior use, it will be 
considered at the hearing unless a motion 
be made to suppress it, even though it 
was taken under objection ; 0 Fish. 452. 

SUPRA (Lat ). Above ; over. 

SUPRA PROTEST. Under protest. 
See Acceptance ; Acceptor ; Bill9 of 
Exchange ; Protest ; Payment Under. 

SUPREMACY. Sovereign dominion, 
authority, and pre-eminence; the highest 
Btate. In the United States the supremacy 
resides in the people, and is exercised by 
their constitutional representatives, the 
president and congress. See Sovereignty. 

SUPREMACY, ACT OF. See Act 

of Supremacy. 

SUPREME. That which is superior to 
all other things. 

SUPREME COURT. A court of su¬ 
perior jurisdiction in many of the states of 
the United States. 

The name is properly applied to the court 
of last resort, and is so used in most of the 
states. In nearly all the Btates there is a 
supreme court, but in one or two there is 


a court of appellate jurisdiction from the 
supreme court. 

See the articles on the respective states; 
United States Courts. 

SUPREME COURT OF ERRORS. 

An appellate tribunal, and the court of last 
resort, in tho state of Connecticut. See 
Connecticut. 

SUPREME COURT OF JUDICA¬ 
TURE. See Judicature Acts. 

SUPREME COURT OF THE 
UNITED STATES. See United States 
Courts. 

SUPREME JUDICIAL COURT, 

An appellate tribunal, and the court of 
last resort, in the Btates of Maine, Massa¬ 
chusetts, and New Hampshire. See those 
titles. 

8UPREME LAW OF THE LAND. 

The Constitution of the United States and 
the laws enacted in pursuance thereof, 
together with any treaties made under the 
authority of the United States, constitute 
the supreme law of the land. 219 U. S. 282. 
See Constitutional Law, Fundamental 
Principles of. 

SUPREME POWER. The highest 
authority in the state. Ruth. Nat. L. b. 2, 
c. 4, p. 67. 

SURCHARGE. To put more cattle 
upon a common than the herbage will sus¬ 
tain or than the party hath a right to do. 
3 Bla. Com. 237. In case of common 
without Btiut it could only happen when 
insufficient herbage was left for the lord’s 
own cattle ; 1 Rolle, Ahr. 899, The rem¬ 
edy was by distraining the beasts beyond 
the proper number ; an action of trespass 
which must have been brought by the lord 
of the manor'; an action on the case, or a 
writ of admeasurement of pasture. 2 
Sharsw. Bla. Com. 238, n. 

In Equity Practice. To prove the 
omission of an item from an account 
which is before the court as complete, 
which should be inserted to the credit of 
the party surcharging; Story, Eq. Jur. § 
525 ; 2 Ves. 565; II Wheat. 237. It is op¬ 
posed to falsify , which see. Leave to sur¬ 
charge and falsify is granted in preference 
to opening an account, in case of an ao 
Cbunt stated by the parties or reported by 
an auditor, where the party obtaining the 
liberty would be concluded by the account 
were it not granted. See Account ; Aud¬ 
itor. 

SURETY. A person who binds him¬ 
self for the payment of a Bum of money, 
or for the performance of something else, 
for another. See Suretyship. 

SURETY COMPANY. An associa¬ 
tion of persons, usually incorporated, which 
makes a business of acting as surely for 
persons occupying positions of trust, for a 
compensation which varies with the amount 
of the bond or security required. Such 
companies are sometimes also called “euar- 
anty companies.” Anderson. See INSUR¬ 
ANCE; TRUST COMPANIES. 

SURETY OF THE PEACE, bee 
Peace. 

SURETYSHIP. An undertaking to 
answer for the debt, default, or miscarriage 
of another, by which the surety becomes 
bound as tho principal or original debtor 
is bound. 

It is an accessory promise by which a 
rson binds himself for another already 
und, and agrees with the creditor to sat¬ 
isfy the obligation, if the debtor does not. 
43 La. Ann. 738. It differs from guaranty 
in this, that suretyship is a primary obli¬ 
gation to see that the debt is paid, while 
guaranty is a collateral undertaking, es¬ 
sentially in the alternative, to pay the 
debt if the debtor does not pay it; 24 Pick. 
252. And accordingly a surety may be 
sued as a promisor to pay the debt, while 
a guarantor must be sued specially on his 
contract; 8 Pick. 423. The subjects are. 


however, nearly related, and many of the 
principles are common to both. See Guar¬ 
anty. There must be a principal debtor 
liable, otherwise the promise becomes an 
original contract; and, the promise being 
collateral, the surety must be bound to no 
greater extent than the principal. Surety¬ 
ship is one of the contracts included in the 
statute of frauds ; 29 Car. II. c. 3. 

The contract must be supported by & 
con Bideration, like every other promise. 
Without that, it is void, apart from the 
statute of frauds, and whether in writing 
or not; 4 Taunt. 117; 17 Pa. 409; 43111. 
App. 584 ; 36 Kans. 205. 

Kent, C. J., divides secondary undertak¬ 
ings into three classes: 1. Cases in which 
the guaranty or promise is collateral to the 
principal contract, but is made at the same 
time and becomes an essential ground of 
the credit given to the principal or direct 
debtor. Here there is not, and need not 
be, any other consideration than that 
moving between the creditor and original 
debtor. 2. Cases in which the collateral 
undertaking is subsequent to the creation 
of the debt, and was not the inducement 
to it, though the subsisting liability is the 
ground of the promise without any distinct 
and unconnected inducement. Here there 
must be some further consideration shown, 
having an immediate respect tosuch liabil¬ 
ity ; for the consideration for the original 
debt will not attach to this subsequent 
romise. 3. When the promise to pay the 
ebt of another arises out of some new 
and original consideration of benefit or 
harm moving between the newly con¬ 
tracting parties. The two first classes of 
cases are within the statute of frauds; 
the last is not: 8 Johns. 29. This classifi¬ 
cation has been reviewed and affirmed in 
numerous cases; 21 N. Y. 415; 15 Pick. 
159. 

The rule that the statute does not apply 
to class third has, however, been doubted ; 
and it appears to be admitted tiiat the 
principle is there inaccurately stated. The 
true test is the nature of the proviise, not 
of the consideration ; 50 Pa. 89 ; 94 E. C. 
L. R. 835. But see infra. 

A simpler division is into two classes. 
Where the principal obligation exists 
before the collateral undertaking is made. 
Where there is no principal obligation 

f rior in time to the collateral undertaking, 
n the last class the principal obligation 
may be contemporaneous with or after the 
collateral undertaking. The first class 
includes Kent’s second and third, the 
second includes Kent’s first, to which must 
be added cases where the guaranty re¬ 
ferring to a present or future principal 
obligation does not share the consideration 
thereof, but proceeds on a distinct consider¬ 
ation. Moreover,there are other original un¬ 
dertakings out of the statute of frauds and 
valid though by parol, besides his third 
class. These are where the credit is given 
exclusively to the promisor though the 
goods or consideration pass to another. 
Under this division, undertakings of the 
first class are original: 1. When the prin- 
cinal obligation is thereby abrogated. 2. 
When without such abrogation the prom¬ 
isor for his own advantage apparent on 
tiie bargain undertakes for some new con¬ 
sideration moving to him from the prom¬ 
isee. 3. Where the promise is in con¬ 
sideration of some loss or disadvantage to 
the promisee. 4. Where the promise is 
made to the principal debtor on a consider¬ 
ation moving from the debtor to the prom¬ 
isor ; Tlioob. Snr. 37. 49. The cases under 
these heads will he considered separately. 

First, where the principal obligation is 
pre-existent, there must be anew consider¬ 
ation to support the promise ; and where 
this consideration is the discharge of the 
orincipal debtor, the promise is original 
md not collateral, as the first requisite of 
i collateral promise is the existence of a 
principal obligation. This has been held 
in numerous cases. The discharge may l>o 
by agreement, by novation or substitution, 
by discharge on final process, or bv for¬ 
bearance under certain circumstances ; 4 
B. & P. 124 ; 21 X. Y. 412 ; 8 Gray 233. 
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Hut- the converse of this proposition, 
that where the principal obligation re- 
mains, the promise is collateral. cannot 1*6 
sustained, though there have been repeated 
dicta to that effect ; Browne, Slat. Kr. S 
108 ; 15 Johns. 501 ; denied ill -51 N. Y. 
41.% : 7 Ala. S. a 54 ; 33 Vt. 135. 

The main question arising in cases under 
this head is whether the debtor is dis¬ 
charged ; and this is to a great extent a 
question for the jury. But if in fact the 
principal debt is discharged by agreement 
and the new promise is made upon this 
consideration, then the promise is original, 
and not collateral; 1 Allen 40->. 

But where there is an existing debt, for 
which a third jvirtv is liable to the prom¬ 
isee. and the promisor undertakes to be 
responsible for it. still the contract need 
not be in writing if its terms are such that 
it effects an extinguishment of the original 
liability ; 1G0 Mass. 553. 

A discharge of the debtor from custody, 
or surrender of property taken on an exe¬ 
cution. is a good discharge of the debt ; 11 

M. & W. 857 ; 9 Vt. 137 ; 4 Dev. 261 ; 21 

N. Y. 415 : 34 Barb. 97. 

Where the transaction amounts to a sale 
of the principal debt in consideration of 
the new promise, the debtor is discharged, 
and the promise is original ; 3 B. AC. 855. 
So where a purchaser of goods transfers 
them to another, who promises the vendor 
to pay for them, this is a substitution and 
an original promise ; 5 Taunt. 450 ; 9 Cow. 
506 ; 11 Ired. 298 ; 21 Me. 545. 

A mere forbearance to press tbe principal 
debt is not such a discharge of the debtor 
as will make the promise original ; 1 Sin. 
L. C. 387 ; 21 N. Y. 412; 13 B. Morn*. 356 ; 
but where the forbearance is so protracted 
as to discharge the debtor, it may be 
questioned whether the promise does not 
become original; 33 Vt. 132. 

Second, the promise will be original if 
made in consideration of some new benefit 
moving from the promisee to the prom¬ 
isor ; 3 Dutch. 371 ; 4 Cow. 432 ; Bull. 
N. P. 281. 

Third, the promise is original where the 
consideration is some loss to the promisee 
or principal creditor ; but it is held in 
many such cases that the loss must also 
work some benefit to the promisor ; 6 Ad. 
& E. 564 ; 3 Strobh. Eq. 177 ; 20 N. Y. 268. 
As to merely refraining from giving an 
execution to the sheriff, see 14 Me. 140. 

There have been decisions which hold 
that the mere relinquishment of a lien by 
the plaintiff takes the case out of the 
statute ; 7 Johns. 464 ; 1 McCord 575. It 
would seem that a surrender of a lien 
merely is not sufficient consideration: 3 
Mete. 396 ; but it must appear that the sur¬ 
render is in some way Beneficial to the 
promisor, as when he has an interest in the 
property released; 77 N. Y. 91; 45 Ind. 
180 : 5 Cush. 488. 

The rule is well settled that when the 
leading object of a promisor is to induce 
a promisee to forego some lien, interest, or 
advantage, and thereby to confer on the 
promisor a privilege or benefit which lie 
would not otherwise possess or enjoy, an 
agreement made under such circumstances 
and upon such a consideration is a new, 
original, and binding contract, although 
the effect of it may be to assume the debt 
and discharge the liability of another; 0 
Maule& S. 204; 1 Gray 391. The advan-« 
tage relinquished by the promisee must 
directly enure to the benefit of the prom¬ 
isor, so as in effect to make it purchase by 
the promisor ; 5 Cush. 488 ; 12 Johns. 291, It 
is stated in many cases (under classes third 
and fourth, above) that the promise is 
original where the consideration moves to 
the promisor. The true test, however, 
must be found not in the consideration, 
but in the nature of the promise. Wher¬ 
ever the new promisor undertakes for his 
own default; where his promise is virtu¬ 
ally to pay his own debt in a peculiar way, 
or if, by paying the debt, he is really dis¬ 
charging a liability of his own, his promise 
is original. The only case in which con¬ 
sideration can affect the terms of the 
promise is where the consideration of the 


C nise is the extinguishment of the orig- 
li.ibility; 17 Mass. 229 ; 18 Tex. 446; 
22 How. 28. 

FVmrfh, the promise is original if made 
on a consideration moving from the debtor 
to the promisor; 10 Johns. 412; 9 Cal. 02; 
80 AU. N. 8. 599 ; 5 Me. 31 ; 1 Gray 891 ; 22 
H iw. U. S. 28 ; 32 Neb. 209, 

For the rule in a class of cases quite 
analogous, see 9 III. 40 ; 3 Conn. 272. 

Where the guaranty relates to a contem¬ 
poraneous or future obligation, the prom¬ 
ise is original, and not suretyship, (a) if 
credit is given exclusively to the promisor, 
(6) if the promise is merely to indemnify. 

In the first of these oases the question 
to whom credit was given must oe ulti¬ 
mately for the jury in each case. If there 
is any primary liability, and the creditor 
resorts to the principal debtor first, the 
promise is collateral. Thus, if the prom¬ 
isor says, “ Deliver goods to A, and I will 
pay you," there is no primary obligation 
on the part of A, and the promise is orig¬ 
inal ; 3 Mete. 396. But if ne says, “ I will 
see you paid,” or, " I promise you that he 
will pay/’ the promise would be collateral; 

1 H. Bla. 120; 7 Fed. Rep. 477 ; 3 Col. 170 ; 
13 Gray 813; 148 Pa. 220 (where it was 
left to the jury to decide whether it was 
an original undertaking). 

A promise to indemnify merely against 
contingent loss from another’s default is 
original : 15 Johns. 425. A doubt is ex¬ 
pressed by Browne. StAt. of Frauds § 158, 
whether the fact that mere indemnity is 
intended, makes the promise original, be¬ 
cause in many cases—those where the in¬ 
demnity is against the default of a third 
person—there is an implied liability of 
that person, and the promise is collateral 
thereto. Now, there are three classes of 
cases. First, it is clear that where the in¬ 
demnity is against the promisor’s default 
or debt he is already liable without his 
promise ; and to use this as a defence and 
make the promise collateral thereto would 
be using the law as a cover to a fraud ; I 
Conn. 519; 40 Me. 41; 6 Bingh. 506; 10 
Johns. 42 ; 17 Pick. 538. Second , so where 
the only debt against which indemnity is 
promised is the promisee’s, this, being not 
the debt of another, but of the promisee, 
is clearly not within the statute, but the 
promise is original. And even if the exe¬ 
cution of 6uch a promise would discharge 
incidentally some other liability. thi9 fact 
does not make the promise collateral; 13 
M. & W. 501 ; 1 Gray 301 ; 25 Wend. 243; 
10 Gill & J. 404 ; 31 Vt. 142. Third , but 
where there is a liability implied in another 
person, and the promise refers to his liabil¬ 
ity or default, and if executed will dis¬ 
charge such liability or default, the prom¬ 
ise would seem on reason to be collateral 
and binding like a suretyship for future 
advances—that is, when accepted ; 9 Ired. 
19 ; 1 Ala. 1 ; 1 Gill & J. 424 ; 10 Ad. & E. 
453 ; 4 Barb. 131. But in many cases the 
rule is broadly stated that a promise to in¬ 
demnify merely is original; 8 B. & (J. 728 
(overruled, 10 Ad. & E. 453): 1 Gray 391 ; 
10 Johns. 242 (overruled, 4 Barb. 131); I 
Ga. 294 ; 10 N. H. 175; 1 Conn. 519; 5 Me. 
501. In other cases the distinction is made 
to rest on the fact that the engagement i9 
made to the debtor; 9 Gray 70 ; 11 Ad. & 
E. 4:18 ; and in other cases, on the futurity 
of the risk or liability ; 12 Mass. 207. 

The last ground is untenable; future 
guarantees binding when accepted or acted 
upon, and those against torts are expressly 
to the contrary. The first ground is too 
broad, as shown above; and the second 
seems to ignore the clear primary liability 
of the principal debtor. 

It is said that “a mere promise of in¬ 
demnity which is not collateral to any 
liability on the part of anoLher, either ex¬ 
press or implied, is not within the statute, 
and such a case illustrates the rule that 
when there is no principal, the promise 
need not be in writing. On the other 
hand, when the promise to indemnify is in 
fact a promise to pay the debt of another, 
then clearly such promise is within the 
statute, and the fact that it is in form a 
promise to indemnify will make no differ¬ 


ence." Brandt, Bur. A Quar. g 59. Bee 4 
B. & S. 414. 

When the principal obligation is void, 
voidable, notenforceable, or unascertained, 
the promise is original, there being in this 
case no principal obligation to sustain the 
promise as collateral; Browne. Stat. Fr. g 
156. It may be questionable, however, 
whether the promise will in such case be 
original unless the promisor knows the 
principal liability to be void or voidable ; 
Burge, Surety 6 ; but this question may be 
settled by the principle that where credit 
is given to the principal, notwithstanding 
his obligation is void or voidable, the 
promise of the surety is collateral; 4 Bingh. 
470 ; 7 N. H. 368; but if no such credit is 
given or implied, the promise is collateral. 
See 15 N. Y. 570; 33 Ala. n. 8. 100 ; 6 Gray 
90. Such would be the guaranty of an in¬ 
fant's promise ; 7 N. H. 368 ; and this is 
accordingly so held ; 20 Pick. 467 (but 
see 11 Allen 365, contra , as to the promise 
of a father to pay the debt of a minor 
son); 4 Me. 521; though a distinction lias 
been made in the case of a married woman ; 
4 Bingh. 470; 84 Pa. 135; 43 Ind. 103 ; but 
the promise is collateral where the married 
woman has separaj^ property which she 
can charge \yitn the payment of her debts, 
and the credit is given exclusively to her ; 
8 Ga. 14. 

Where the liability is unascertained at 
the time of the promise, the promise is 
original; as the liabilities must concur at 
the time of the undertaking to make a 

f uaranty ; Browne, Stat. Fr. g 190 ; 1 Salk. 
7 ; contra , Ambl. 330. Under this head 
would come a promise to pay damages for 
a tort, there being no principal liability 
until judgment; 1 Wils. 305; or where the 
liability rests upon a future award; 2 
Allen 417; and liability upon indefinite 
ex ecutory contracts in general. It is, how¬ 
ever, said that the liability may be prospec¬ 
tive at the time the promise is made. See 
Huffcut’s Ans. Contr. 72, 

The promise is clearly original where 
the promisor undertakes for his own debt. 
The rule is, unless the promisor himself or 
his property is ultimately to be made liable 
in default of the principal debtor, the stat¬ 
ute does not apply ; Browne, Stat. Fr. § 
177, Thus, an engagement by one who 
owes the principal debtor to retain the 

E rincipal debt, so that it may be attached 
y trustee or garnishee process, is not a 
collateral promise ; 9 Pick. 306 ; 63 Barb. 
321; 50 la. 310. 

So an agreement by a purchaser to pay 
part of the purchase-money to a creditor 
of the vendor is an agreement to pay his 
own debt; 55 Miss. 365; 2 Lea 543 ; 49 la. 
574; 58 Ill. 232; or to pay a debt due a 
promisee by a third j>erson out of moneys 
owing by a promisor to such third person ; 
32 Ohio 415 ; 9 Cow. 266 ; 53 Ill. 233 ; or for 
the application of a fund due a promisor 
by a third party ; 86 Pa. 147 ; 18 How. 31. 
Such an agreement is a trust, or an original 
promise. 

Under the statute of frauds. At com¬ 
mon law, a contract of guaranty or surety¬ 
ship could be made by parol; but by the 
statute of frauds, 29 Car. II. c. 3, “no 
action shall be brought whereby to charge 
the defendant upon any special promise to 
answer for the debt, default, or miscarriage 
of another person, . . . unless the agree¬ 
ment upon which such action shall be 
brought, or some memorandum or note 
thereof, shall be in writing and signed by 
the party to be charged therewith, or by 
some person thereunto lawfully author¬ 
ized : ” so that under the statute all con¬ 
tracts of guaranty and suretyship must be 
in writing and signed. The words debt 
and default in the statute refer to contracts ; 
2 East 325 ; and debt includes only pre-ex¬ 
isting liability ; 12 Mass. 297 : miscarriage 
refers to torts ; 2 B. & Aid. 613. Torts are 
accordingly within the statute, and may 
be guaranteed against; 2 B. & Aid. 613 ; 2 
Day 457 ; though this lias been doubted in 
regard to future torts; 1 Wils. 305. Per¬ 
haps a guaranty against future torts might 
be open to objections on the ground of 
public policy. But the unchallenged con- 
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tracts of modern indemnity companies 
would seem to show that such an objection 
would not prevail. 

A guaranty of indemnity to a surety is 
within the statute of frauds; 45 111. App. 
155. 

The doctrine that a future contingent 
liability on the part of t.he principal is not 
within tiie statute ; 1 Salk. 27 : 12 Mass. 
297 ; is not tenable; and it is clear, both 
by analogy and oil authority, that such a 
liability may support a guaranty, although 
such cases must be confined within very 
narrow limits, and the mere fact of the 
contingency is a very strong presumption 
that the promise is original; Browne, Stat. 
Fr. £ 100 ; 0 Vt. 008 ; 88 Ill. 561. 

Where the promise is made to the debt¬ 
or, it is not within the statute; Reed, Stat. 
Fr. 70 ; 7 Halst. 188 ; 2 Den. 102. “ We are 
of opinion that the statute applies only to 
promises made to the person to whom an¬ 
other is answerable 11 Ad. & E. 446; 1 
Gray 391. The word another in the statute 
must be understood as referring to a third 
person, and not to a debt due from either 
of the contracting parties ; 0 Cush. 552. 
False and deceitful representations of the 
credit or solvency of third persons are not 
within the statute ; Browne, Stat. Fr. § 181 ; 

4 Camp. 1. 

The English rule required the consider¬ 
ation to be expressed ; 5 East 10. It could 
not be proved by parol; 4 B. & Aid. 565. 
But by 19 & 20 Viet, no such promise shall 
be deemed invalid by reason only that the 
consideration does not appear in writing or 
by necessary inference from a written in¬ 
strument ; 7 C. B. N. s. 361. The rule varies 
in different states, ana in some states is 
settled by statute. See Brandt, Sur. & 
Guar. ^ 82. In some Btates there are stat¬ 
utes similar to the English statutes. In 
other states the consideration is required 
by statutes to be expressed. Of states 
where statutes are silent, some have ac¬ 
cepted and some rejected the English con¬ 
struction of statutes of frauds in Wain v, 
Walters, 5 East 10, supra. 

The courts lay hold of any language 
which implies a consideration ; 21 K, Y. 
31. So where the guaranty and the mat¬ 
ter guaranteed are one simultaneous trans¬ 
action. both will he construed in connec¬ 
tion, and the consideration expressed in the 
latter applied to the support of the former, 
if these are words of reference in the guar¬ 
anty ; 36 N. H. 73. 

Formation of the obligation . In -con¬ 
struing the language of the contract to. de¬ 
cide whether it constitutes an original 
romise or a guaranty, it is difficult to lay 
own a general rule : the circumstances of 
particular cases vary widely. See Guar¬ 
anty; [1864] 1 Q. B. 288. One test is if 
the promisor is totally unconnected with 
the transaction except by means of his 
promise to pay the loss, the contract is a 
guarantee ; if he is to derive some benefit 
from it, his contract is an indemnity.” Id. 
The word guaranty or surety may or may 
not indicate correctly the contract, and the 
circumstances of the case may make an in¬ 
dorser liable as a guarantor or surety, with¬ 
out any words to indicate the obligation ; 
24 Wend. 456. 

In general, if a promissory note is signed 
or indorsed when made by a stranger to 
the note he becomes a joint promisor and 
liable on the note ; 44 Me. 488 ; 6 Cush. 
104 ; 14 Tex. 275 ; 20 Mo. 571 : and this 
will be true if indorsed after delivery to 
the payee in pursuance of an agreement 
made before the delivery ; 7 Gray 284 ; 
but parol evidence may be introduced to 
show that he is a surety or guarantor ; 
28 Ga. 868 ; 89 HI. 550. If the third party 
indorses after delivery to the payee without 
any previous agreement, he is merely a 
second indorser ; 11 Pa. 466 ; 82 N. C. 813; 
and he is liable as a maker to an innocent 
holder; 20 Mo. 691. But it was held 
otherwise where the signature was on the 
face of the note ; 19 N. H. 572 ; and the 
same is held where he signs at inception of 
the note, in pursuance ofacustom, leaving 
a blank for tne payee’s signature above his 
name ; 12 La. Ann. 517. In Connecticut, 


such an indorser is held to guaranty that 
the note shall be collectible when due ; 46 
Conn. 410. The time of signing may be 
shown by parol evidence ; 9 Ohio 139. 

A payee or subsequent party who exe¬ 
cutes a guarantee upon a bill or note is not 
liable as indorser ; 8 Stew. 319 ; 19 Me. 
359 ; 2 Const. 225 ; contra, 31 Ga. 210 ; 20 
Vt. 499. 

It has been held that a third person 
indorsing a blank at the making of the 
note may show his intention by parol; 11 
Mass. 486 ; but not if he describes himself 
as guarantor, or if the law fixes a precise 
liability to indorsements in blank ; 2 Hill, 
N. Y. 80. But this has been doubted ; 88 
E. L. & E. 282, In New York the cases 
seem to take the broad ground that an in¬ 
dorser in blank, under all circumstances, 
is an indorser merely,and cannot be made 
a guarantor or surety; 1 N. Y. 324. Bee 95 
U. S. 90. 

The consideration to support a parol 
promise to pay the debt of another must 
be such as would be good relating to the 
payment of that particular debt or of any 
other of equal amount , 33 Md. 873. ft 
need not be necessarily a consideration 
distinct from that of the principal contract. 
An executed or past consideration to the 
principal is not sufficient ; 121 Mass. 116; 
51 Miss. 482. 

The giving of new credit where a debt 
already exists has been held a sufficient 
consideration to support a guaranty of the 
old and new debt; 15 Pick. 159 ; 15 Ga. 
321 ; but the weight of authority would 
seem to require that there should be some 
further consideration ; Reed, Stat. Fr. 70 ; 
1 Pet. 476 ; 3 Johns. 211; 7 Harr. & J. 457. 
A consideration that will take a case out 
of the statute of frauds must be such a 
consideration as will make the collateral 
debt, agreed to be paid, the debt of the 
promisor. It must be an original under¬ 
taking ; 45 III. App. 155. 

Forbearance to sue the debtor is a good 
consideration, if definite in time; 92 Ind. 
337 ; 45 Wis. 460 ; 1 Kebl. 114 ; or even if 
of considerable; Cro. Jac. 683; or rea¬ 
sonable time ; 3 Bulstr. 206 ; 4 Wash. 
148. But there must be an actual forbear¬ 
ance, and the creditor must have had a 
power of enforcement ; 4 East 465. But 
the fact that it is doubtful whether such a 
power exists, does not iniure the consider¬ 
ation; 5 B. & Ad. 123. Forbearance has been 
held sufficient consideration even where 
there was no well-grounded claim ; 18 L. 
J. C. P. 222 ; 84 Pa. 00 ; contra, 3 Pick. 88. 
A short forbearance, or the deferment of a 
remedy, as postponement of a trial, or 
postponement of arrest, may be a good 
consideration ; and perliaps an agreement 
to defer indefinitely may support a guar¬ 
anty ; 4 Johns. 257 ; 6 Conn. 81. A mere 
agreement not to push an execution is too 
vague to be a consideration ; 4 McCord 
409; and a postponement of a remedy 
must be made by agreement as well as in 
fact ; 8 Cush. 85 ; 6 Conn. 81; 11 C. B. 172. 

The contract of suretyship may be en¬ 
tered into absolutely and without condi¬ 
tions, or its formation may be made to de¬ 
pend on certain conditions precedent. But 
there are some conditions implied in every 
contract of this kind, however absolute on 
its face. In the case of bonds, as in other 
contracts of suretyship, it is essential that 
there should be a principal, and a bond ex¬ 
ecuted by the surety is not valid until ex¬ 
ecuted by the principal also. One case, 10 
Co. 100 b, sometimes cited to the contrary, 
is not clear to the point. The argument 
that the surety is bound by his recital under 
fails, especially in all statute bonds, 
where one important requisite of the stat¬ 
ute, that the Dond should be executed by 
the principal, fails ; 2 Pick. 24; 4 Beav. 888. 

Where the surety’s undertaking is con¬ 
ditional on others joining, and this condi¬ 
tion is known to the creditor, he is not or¬ 
dinarily liable until they do so; 4 B. & Ad. 
440 ; 58 Ind. 821; 4 Biss. 288 ; 85 Miss. 618; 
124 Ill. 200; contra, if the obligee is igno¬ 
rant of the condition ; 2 Mete. Ky. 608; 16 
Wall. 1; 61 Me. 605. So the surety is not 
bound if the signatures of his co-sureties 


are forged, although he has not made his 
signature expressly conditional on theirs i 
2 Am. L. Reg. 349; but see 8 id. n. s. 665, 
Where a bond to a sheriff: 1 La. 41; and 
an administration bond ; 119 Ind. 503 ; were 
signed in expectation by the party signing 
that other sureties would sign, and tbe bond 
was delivered without such other signa¬ 
tures, the surety was held liable. If a con¬ 
dition upon which a surety signs be known 
to the creditor and be not complied with, 
the surety is not liable ; 30 Ga. 03. 

The acceptance of the contract by the 
promisee by words or by acts under it is 
often made a condition precedent to the 
attaching of the liability of the surety. The 
general rule is that where a future guaranty 
is given, absolute and definite in amount, 
no notice of acceptance is necessary ; but 
if it is contingent and indefinite in amount, 
notice must be given ; 4 Me. 521 ; 8 Conn. 
488 ; 16 Johns. 07 ; but the promisee has a 
reasonable time to give such notice; 8 
Gray 211. 

A distinction is to be made between a 


guaranty and an offer to guaranty. No 
notice of acceptance is requisite when a 
guaranty is absolute ; 3N.Y. 212 ; 2 Mich, 
oil ; but an offer to guaranty must have 
notice of acceptance ; and till accepted it 
is revocable ; 12 C. B. N. s. 784 ; 0 Dow. H. 
L. C. 2304 32 Pa. 10; and where accept¬ 
ance is required, it may be as well implied 
by acts as by words ; as, by receiving the 
written guaranty from the promisor ; 8 
Gray 211 ; or by actual knowledge of the 
amodnt of sale9 under a guaranty of tbe 
purchase-money ; 28 Vt. 100. 

The rule requiring notice is said to be 
based upon “ tne nature and definition of a 
contract, which requires the assent of a 
party to whom a proposal is made, to be 
signified to the party making it, in order 
to constitute a binding promise. . . . The 
rule proceeds upon the ground that the case 
in which it applies is an offer or proposal 
on the part or the guarantor, which does 
not become binding as an obligation until 
accepted by the party to whom it is made ; 
that, until then, it is inchoate and incom¬ 
plete and may be withdrawn by the pro¬ 
poser.” 104 U. S. 159. When the guaranty 
is contemporaneous with the principal con¬ 
tract. notice is unnecessary ; 121 Ind. 465 ; 
20 S. W. Rep. Tex. 941; so, where there has 
been a precedent request; 27 N. E. Rep.Ind. 
318 ; contra, 9 Pa. 320. See 84 Am. L. Reg. 
& Rev. 257. Notice must be given of an 
offer to guarantee advances to be made by 
another to a third party, in order to bind 
the guarantor; 1 M. &S. 557. Know-ledge 
that a guaranty is being acted upon is suf¬ 
ficient in the case of guaranties of existing 
debts, or of contemporaneous debts; 101 
U. S. 159. But in case of guaranties of the 
repayment of future advances, the cases 
are in conflict as to whether notice is neces¬ 
sary. That notice is necessary, see 104 U. 
S. 159 ; that it is generally unnecessary, see 
3 N. Y. 203 ; 46 Mich. 70; that it is neces¬ 
sary where the amount of the proposed ad¬ 
vance is uncertain, but unnecessary where 
it is certain, see 112 Ind. 293. See, gener 
ally, Huffout's Ans. Contr. 27. One who, 
as surety, executes a bond with another, 
conditioned for the payment of the money s 
advanced the other, is not entitled to notice 
of the acceptance of the bond by the ob¬ 
ligee ; 84 Fed. Rep. 104. 

Where a contract of guaranty is signed 
by the guarantor without any previous re¬ 
quest of the other party, and in Ins absence 
and for no other consideration between 
them, except future advances to be made 
to the principal debtor, there must be an 
acceptance of tlie guaranty by the other 
Darcv in order to complete the contract; 
145 U. S. 527; 84 Fed. Rep. 005; 110 Pa. 
285. 866. 

Construction and extent of obligation!. 
The liability of a surety cannot exceed. in 
any event, tli&t of the principal, though it 
may be less. The same rule does not spply 
to the remedies, which may be greater 
against the surety. But, whatever may be 
the liabilitv imposed upon the surety, it is 
olear tha* it cannot be extended by impli¬ 
cation beyond the terms of the contract. 
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11 m obligation to etnctiMaimi /urn, and can- 
mx lx* extended beyond the precise terms 
of the contract; 10 Johns. 180 ; 8 Pa. 87 ; 0 
l T t*h 960. Bare ties are never held respon¬ 
sible beyond the clear and absolute terms 
and meaning of their undertakings,and pre¬ 
sumptions and equities arv never allowed to 
enlarge, or in any degree to cl tenge, their 
legal obligations ; 21 How. 06. And this 
rule has been repeatedly reaffirmed ; 11 N. 
Y. 008 : 89 Pa. 100 ; 2 %Vall. 880. “ It is 

quite true, that in one sense, the contract 
of a surety to torir/issimt juris, and it is 
not to be extended beyond the express 
terms in which it to expressed. The rule, 
however, is not s rule of construction of a 
contract, but a rule of application of the 
contract after the construction of it has 
been ascertained. Where the question is 
as to the meaning of the language of the 
contract, there to no difference between the 
contract of tl>e surety and that of anybody 
else; 47 N. Y. 8upp. 48, 

The remedies against the surety may be 
more extensive than those against the 
principal, and there may be defences open 
to the principal, but not to the surety,—as, 
infancy or ooverture of the principal,— 
which must be regarded as a part of the 
risks of the surety ; 80 Vt. 122. 

The liability of the surety extends to and 
includes all securities given to him by the 
principal debtor, the converse of the rule 
stated below in the case of collateral se¬ 
curity given to the creditor; 28 Yt. 808. 
Thus a creditor is entitled in equity to the 
benefit of all securities given by the prin¬ 
cipal debtor for the indemnity of his surety ; 
18 Mo. 136. If the surety receives money 
from the principal to discharge the debt, 
he holds it as trustee of the creditor; 8 
Ohio 80. 

A payment made by the principal before 
the claim is barred by the statute of limi¬ 
tations, keeps the debt alive as to the surety; 
otherwise, if made after the statute 
run : 114 U. 8. 528. 

In the common case of bonds given for 
the faithful discharge of the duties of an 
office, it is of oourae the rule that the bond 
covers only the particular term of offloe 
for which it is given, and it is not necessary 
that this should be expressly stated; nor 
will the time be extended by a condition to 
be bound “ during all the time A (the 
principal) continues,” if after the expira¬ 
tion of the time A holds over merely as an 
acting officer, without a valid appointment; 

8 Sandf. 408. The circumstances of par¬ 
ticular cases may extend the strict rule 
stated above, as in the case of officers an¬ 
nually appointed. Here, although the 
bond recites the appointment, if it is con¬ 
ditioned upon his faithful accounting 
for money received before his appointment, 
the surety may be held ; 9 B. A C. 85 ; 9 
Maas. 267. But the intention to extend 
the time, either by including past or future 
liabilities, must clearly appear; 4 B. A P. 
175. See 101 CaL 483 ; 76 Md. 136. Gen¬ 
erally the recital cannot be enlarged and 
extended by the condition ; Theob. Surety 
66. And where the recital sets forth an em¬ 
ployment for twelve months, this time is 
not controlled by a condition, “ from time 
to time annually, and at all times thereafter 
during the continuance of this employ¬ 
ment, although the employment is act¬ 
ually continued beyond the year ; 2 B. <5t 
Aid. 481; 7 Gray 1. 

So the obligation may oease by a change 
in the oharacter of the office or employ¬ 
ment ; 8 WlU. 630; but an alteration in the 
character of the obligees, by taking in new 
partners, does not neoecnarily terminate 
the obligation; 10 B. A C. 122. But where 
an essential change takes place, as the 
death of the obligee, the obligation, is 
terminated, although the business is car¬ 
ried on by the executors; 1 Term 18. 
Where one becomes surety for two or either 
of them, the obligation is terminated by the 
death of one of the principals; 1 Bingh. 
462; but this is where the obligation is 
wsentially personal: and where a bond for 
oosts was given by two as “defendants,” 
the surety was not discharged by the death 
of one ; 5 B, ft Aid. 261. So a surety for a 


is not liable for rent after the term, 
although the lessee holds over ; 1 Pick. 882. 

If the law provides that a publio officer 
frhn.ll hold over until a auooeasorls appoint¬ 
ed. the sureties on the official bond are 
liable during such holding over ; 87 Miss. 
618 ; 8 Mete. Moss. 622 ; contra , in the case 
of officers of corporations ; 7 Gray 1; but 
the liability of such surety extends only 
for such reasonable time as would enable 
the successor to be appointed ; 40 La. Ann. 
241. And this provision is not controlled 
by an alteration of the law extending the 
term but leaving the provision intact; 16 
Gratt. 1. But when the term of an offloe 
created by Btatute or charter is not limited, 
but merely directory for an annual elec¬ 
tion, it seems the surety will be liable, 
though after the year, until bis successor 
is qualified ; 8 Del. Ch. 226. 

In bonds, the jpenalty is the extreme 
amount of liability of the surety ; but 
various circumstances may reduce the 
liability below this; 8 Cow, 161; 6 Term 
808. If the engagement of the surety is 
general, the surety is understood to be obli¬ 
gated to the same extent as hto principal, 
and his liability extends to all tne acces¬ 
sories of the principal obligation; 14 La. 
Ann. 188. 

A surety on a cashier's bond is not 
liable for money collected by the cashier 
as an attorney-at-law. and not accounted 
for to the bank; 4 Piok. 814. So also 
where one was surety, and the bond was 
conditioned on the accounting bv the 
principal for money received by him in 
virtue of his office as parish overseer, the 
surety was held not liable for moue.v bor 
rowed by the principal for parochial pur¬ 
poses; 7 B. ft C. 491, But a surety on a 
collector's bond is liable for his principal’s 
neglect to collect, as well as failure to pay 
over; 6 C. A P. 106. 

As the surety is only liable to the obliga¬ 
tions fairly intended at the executiou of 
the bond, he cannot be held for a breach 
of new duties attached to his principal’s 
offloe; 4 Pick 814; or if any material 
change is made in the duties ; 2 Piok. 228. 
A surety ou an official bond is said to 
be liable generally for the faithful per¬ 
formance of duties imposed upon the 
officer, whether by laws enacted before or 
after the execution of the bond, where 
such duties are properly within the scope 
of the offloe ; Brandt, Sur. A Guar. § 
648. 

If one guarantees payment for services, 
and the promisee partly performs the 
aervioes, but fails of oompletmg them from 
no fault of his own, the guarantor is liable 
to the amount of the part-performance ; 12 
Gray 445. 

A bond for faithful performance of duties 
renders the sureties responsible for ordi¬ 
nary skill and diligenoe, as well as for in¬ 
tegrity ; 12 Pick. 803. 

A continuing guaranty up to a certain 
amount covens a oonst&nt liability of that 
amount; but if the guaranty is not con¬ 
tinuing, the liability ceases after the exe¬ 
cution of the contract to the ainoiftat 
limited ; 8 B. A Aid. 693. 

A guaranty may be continuing or may be 
exhausted by one act. It is said that there is 
no general rule for determining the ques¬ 
tion ; Brandt, Sur. A Guar. § 166. The 
general principle may be thus staled: 
When by the terms of the undertaking, bv 
the recitals in the instrument, or by a ref¬ 
erence to the custom and course of dealing 
between the parties, it appears that the 
guaranty looked to a future oourse of 
dealing for an indefinite time, or a succes¬ 
sion of credits to be given, it is to be 
deemed a continuing guaranty, and the 
amount expressed is to limit the amount 
for which tne guarantor is to be responsible, 
and not the amount to which the deoling 
or whole credit given is to extend ; 7 Pet. 
118 ; 8 B. A Aid. 598. Thus,, a guaranty 
for any goods to one hundred pounds b 
continuous; 12 East 227; or for “any 
debts not exceeding.” etc.; 2 Gamp. 418; 
or, “I will undertake to be answerable 
for any tallow not exceeding,” etc., but 
“ without the word any it might perhaps 


have been confined to one dealing;” 8 
Camp. 290. The words, “ 1 do hereby 
agree to guaranty the payment of goods 
according to the oustoni of their trading 
with you, tn the sum of £200," are held to 
constitute a continuing guaranty ; 6 Biugh. 
244 ; so of the words, “ 1 agree to be re¬ 
sponsible for the price of goods purchased 
at any time, to the amount of,” etc. ; 1 
Meto. Mass. 24. The words “answerable 
for the amount of five sacks of fiour ” are 
olearly not continuous ; 6 Bingli. 276. The 
oourt will look at the surrounding oiroum- 
stanoea, in order to determine ; L. R. 4 C. 
P. 596. 

The oontroots of guaranty and surety¬ 
ship are not negotiable or assignable, and 
in general o&n be taken advantage of only 
by those who were included os obligees at 
the formation of the ooutraot ; 8 McLean 
279. See Guaranty. Accordingly, the 
oontract is terminated by the death of one 
of several obligees; 4 1’aunt. 678 ; or by 
material change, as incorporation , 3 B. ft 
P. 34. But where a bond is given to trus¬ 
tees in that capacity, their successors cun 
take advantage of it; 12 East 399, The 
fact that a stranger has acted on a guaranty 
does not entitle niffi to the benefits of the 
contract; 20 Vt. 499 ; and this has been 
held in the case of one of two guarantees 
who acted on the guaranty ; 8 Tex. 199. 
A guaranty is not negotiable, whether 
made by a payee or subsequent party to a 
bill or note ; 8 Watts 861. 

It is held that a guaranty addressed to 
no one in partioular may be acted on by 
any one; 22 Vt. 100; but the true rule 
would seem to be that in such cases a party 
who had acted on the contract might show, 
as in other contracts, that he was a party 
to It within the intention &t the making ; 
the mere fact that no obligee is mentioned 
doee not open it to everybody. 

In an action against sureties for violation 
of a bond by the principals, it is not neces¬ 
sary to allege any violation on the part of 
the sureties; 31 Pac. Rep. (Cal.) 158. 

The rule of construction applied to ordi¬ 
nary sureties is not applicable to the bonds 
of fidelity and casualty companies; any 
doubtful language should be construed 
most strongly against the surety and ia 
favor of the indemnity which the Insured 
had reasonable ground to expect; 22 U. 8. 
App. 489. 

Enforcement of the obligation. A9 the 
surety cannot bo bound to any greater ex¬ 
tent than the principal, it follows that the 
creditor cannot pursue the surety until he 
has acquired a full right of action against 
the principal debtor. A surety for the per¬ 
formance of any future or executory con¬ 
tract cannot be called upon until there is 
an actual breach by the principal. A 
surety on a promissory note cannot be 
sued until the note has matured, as there 
is no debt until that time. Alt conditions 
precedent to a right of action against the 
principal must be complied with. Where 
money is payable on demand, there mu&„ 
have been a demand and refusal. But it 
is not necessary that the creditor should 
have exhausted all the means of obtaining 
his debt. In some oases it may be requisite 
to notify the surety of the default of the 
debtor, or to sue the debtor ; but this de¬ 
pends upon the particular conditions and 
circumstances of each case, and cannot be 
considered a condition prededent in all 
cases. Even where the creditor has a 
fund or other security to resort to, he is 
not obliged to exhaust this before resorting 
to the surety ; he may elect either remedy, 
and pursue the surety first. But if the 
surety pay the debt, he ia entitled to claim 
that the creditor should proceed against 
such fund or other security for his benefit; 
4 Jones, Eq. 212 ; 83 Ala. N. 8. 261. And 
if the creditor having received such col¬ 
lateral security, avail himself of it, he is 
bound to preserve the original debt; for in 
equity the surety will be entitled to sub¬ 
rogation ; 38 Pa. 98. A judgment against 
the principal may be aligned to the surety 
upon payment of the debt; 1 Mete. 489 ; 4 
Jones, Eq. 262; 77 Hun 680. But an as¬ 
signment of the debt must be for the 
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whole; the surety cannot pay a part and 
claim an assignment pro {onto; 8SN, E 
150. 

In general, it is sot requisite that notice 
of the default of the principal should be 
given to the surety, especially when the 
engagement is absolute and for a definite 
amount; 14 East 514. The guarantor on a 
note is not entitled to notioe as an in¬ 
dorser ; 83 la. 293 : 74 Pa. 851, 445; 56 Mo. 
272. Laches in giving notice to the surety 
upon a draft of tne default of the principal 
can only be set up as a defence in an action 
against the surety, in cases where he Hah 
suffered damage thereby, and then only to 
the extent of that damage ; 8 N. Y. 208 ; it 
is no defence to an action against a surety 
on a bond that the plaintiff knew of the 
default of the principal, and delayed for a 
long time to notify tne surety or to prose¬ 
cute the bond ; 1 Zabr. 100. Mere passive de¬ 
lay in prosecuting a remedy against a prin¬ 
cipal does not release a surety ; 37 Minn. 
431 ; 30 S. C. 177 ; 99 N. C. 531 : not even if 
prolonged until the statute of limitations 
nas run ; 69 Fed. Rep. 798. Sureties on a 
supersedeas bond are not entitled to have 
a suit thereon stayed till attached lands 
of the principal are sold and the security 
exhausted; 57 Fed. Rep. 909. 

A judgment against a principal is at least 
prima facie evidence against the surety, 
though he was not notified of the action : 
06 Fed. Rep. 265. 

Discharge of obligation. The obligation 
may be discharged by acts of the principal, 
or by acts of tne creditor. Payment, or 
tender of payment, by the one, and any act 
which would deprive the creditor of rem* 
edies which in case of default would enure 
to the benefit of the surety, are instances 
of discharge. In the first place, a payment 
by the debtor would of course operate to 
discharge the liability. The only questions 
which can arise upon this point are, 
whether the payment is applicable to the 
payment in question,and as to the amount. 
Upon the first of these, this contract is 
go vemed by the general rule that the debtor 
can apply his payment to any debt he 
chooses. The surety has no power to mod¬ 
ify or direct the application, but is bound 
bv the election of the principal; 2 Bingh. 
N. C. 7. If no such election is made by the 
debtor, the creditor may apply the pay¬ 
ment to whichever debt ne sees fit; 7 
Wheat. 20; 1 Pick. 336. This power, how¬ 
ever, only applies to voluntary payments, 
and not to payments made by process of 
law ; 10 Pick. 129. A surety on a promis¬ 
sory note is discharged by its payment, and 
the note cannot be again put in circula¬ 
tion ; 12 Cush. 163; so also, extension of 
time by the holder of & note at the request 
of one maker without the knowledge of 
the other who signed as a surety, releases 
the latter though the holder did not know 
of the relation between the two makers at 
the time the note was given ; 28 U. S. App. 
280. 

Where one of two sureties to a contract 
assented to a change which altered his lia¬ 
bility to his prejudice, it was held that the 
other surety was released but the former 
was bound’ for the whole liability ; 17 U. 
S. App. 442, 463. Whatever will discharge 
the surety in equity will be a defence at 
law ; 7 Johns. 337 ; 2 Pick. 223. 

A release of the principal debtor operates 
as a discharge of the surety ; [1698] A. C. 
813 ; though the converse is not true; 17 
Tex. 128 ; [1893] App. Cas. 313 ; 68 Ill. 272 ; 
unless the obligation is such that the lia¬ 
bility is joint only, and cannot be severed. 
But if the creditor, when releasing the 
principal, reserves his remedies against 
the surety, the latter is not discharged ; L. 
R. 7 C. P. 9; 4 Ch. App. Cas. 204; and “ a 
creditor who is fully indemnified Is not 
discharged by the release of thepriDcipal.” 
Brandt, Sur. A Guar, g 147. The release 
of one of several sureties is eaid to release 
the others only so far as the one released 
would have been liable for contribution to 
the co-aureties; 47 Ala. 890 ; but see 39 Ind. 
488. Other cases hold such a release to be 
a discharge of the co-sureties ; 40 Ind. 225 ; 

2 Ala. 694. When the discharge of one 


surety varies the contract; 2 Head 618; or 
increases the risk of the co-sureties, they 
are released also. 

Fraud or alteration avoids a contract of 
suretyship. Fraud may be by the creditor's 
misrepresentation or concealment of facts. 
Unless, however, the contract between the 
debtor and creditor is unusual, the surety 
must ask for information; 12 Cl. A F. 109 ; 
15 W. Va. 21. The creditor Ham been held 
bound to inform a surety of debtor's pre¬ 
vious default; 83 Pa. 858 ; L. R. 7 Q. B. W6; 
coufra, 21 W. R. 489 ; 91 Ill. 518; though 
not of his mere indebtedness; 17 C. B. n. s. 
482. But to accept a surety relying on 
the belief that there are no unusual cir¬ 
cumstances increasing his risk, knowing 
that there are such, and neglecting to com¬ 
municate them, is fraud; 86 Me. 179; 81 
N. Y. 518. The fraud must be practised on 
the surety : 9 Ala. 42. The forgery of the 
signature of a surety on a constable’s bond 
will release another surety, signing the 
same upon the representation that such 
signature is genuine ; 37 Ill. App. 490. 

Any material alteration in the contract 
without the assent of the surety, or change 
in the circumstances, will discharge the 
surety ; even though trivial, or to the ad¬ 
vantage of the surety ; 164 U. S. 238 ; 3 B. A 
C. 005. Such are the cases where the sure¬ 
ties on a bond for faithful performance are 
released by a change in the employment or 
office of the principal; 0 C. B. N. s. 550. But 
it seems that an alteration by the legislature 
in an official's duties will not discharge 
surety as long as they are appropriate to his 
office ; 86 N. Y. 459. If the principal and 
obligee change the terms of the obligation 
without the consent of the surety, the latter 
is discharged ; 4 Wash. C. C. 26. A change 
in the amounts of payments to be made 
under the principal contract releases the 
surety who nad no. knowledge of the change 
and did not consent; 61 Fed. Rep. 77. 

If the creditor, without the assent of the 
surety, gives time to the principal, the 
surety is discharged ; 3 Y. & C. 187 ; 2 B. 
A P. 61; 8 Bingh. 156. So where lie agrees 
with the principal to give time to the 
surety; L. R. 7 Ch. App. 142. But not if 
without consideration; 46 Ill. App. 418; 
144 U. S. 97; nor does the reducing the 
rate of interest on a debt and allowing it to 
run along after maturity on payment of 
interest, without any binding contract for 
an extension for a definite time ; 148 III. 
654. And not where a creditor reserves his 
rights against the surety; 16 M. A W. 128; 
4 H. L. C. 997. The rule applies where a 
state is a creditor; 75 N. C. 615. 

The contract must be effectual, binding 
the creditor as well as the debtor; and it 
is not enough that the creditor merely for¬ 
bears to press the debtor; 5 Gray 457 ; 15 
Ind. 45. See, also, 17 Johns. 170; 9 Tex. 
615 ; 9 Cl. A F. 45; 87 S. C. 463 ; 98 N. C. 
Ill ; 84 Va. 772; 71 Tex. 241 ; 140U. 8. 220. 
Mere forbearance or delay of a creditor in 
enforcing his rights against the principal 
does not release the surety, who may, if he 
chooses, pay the debt, and, becoming sub¬ 
rogated to tlie creditor's rights, control the 
claim to his own satisfaction ; 45 La. Ann. 
814. 

The receipt of interest on a promissory 
note, after the note is overdue, is not suffi¬ 
cient to discharge the surety ; 6 Gray 319; 
nor is taking another bond, as collateral 
security to tne original, having a longer 
time to run : 41 N. Y. 474. 

As a requisite to the binding nature of 
the agreement, it is necessary that there 
should be some consideration ; 2 Dutch. 
191 ; 30 Miss. 424; a part payment by the 

f irincipal is held not to be such a considera- 
ion ; 81 id. 664. Prepayment of interest 
is a good consideration; 80 id. 432; but 
not an agreement to pay usurious interest, 
where the whole sum paid can be recovered 
back ; 10 Md. 227; though it would seem 
to be otherwise if the contract is executed, 
and the statutes of usury only provide fora 
recovery of the excess ; 2 Patt. A H. 504. 

It lias been questioned how far the re¬ 
ceipt of interest in advance shows an agree¬ 
ment to extend the time: it may undoubt¬ 
edly be a good consideration for such an 


agreement, bat does not of itself constitute 
it. At the most it may be said to. be 

&am! the ttgreement: 80 

The surety is not discharged if he has 
given his assent to the extension of the 
time ; 6 Bosw. 600; 16 Pa. 112. Such as- 
sent by one surety does not bind his co¬ 
surety; 10 N, H. 818; and subsequent as- 
sent gwen by the surety without new 
consideration, after he has been discharged 
by a valid agreement for delay, will not 
bind him; 12 N. H. 820. He need not 
show notioe to the creditor of his dissent • 
12 Ga. 271. 

Where one surety consents to a change 
in the original oontract and the other does 
not, the former is bound and the latter iB 
not; 61 Fed. Rep, 77. 

The burden of showing a surety's con¬ 
sent to an alteration in the contract is on 
the plaintiff, when set up by him ; 01 Fed 
Rep. 77. 

Where an execution against a principal 
is not levied, ora levy is postponed with¬ 
out the consent of the surety, lie is dis¬ 
charged from his liability as surety, un¬ 
less he has property of the principal in his 
hands at the time; if he has property in 
his hands liable for the principal's debts, 
the creditors of the principal may insist on 
an application of the property to the pay¬ 
ment of their debts; 9 B. Monr. 235. A 
creditor must not only fail, but negligently 
fail, to enforce a lien, in order to exonerate 
sureties; 87 la. 50. Marriage of the prin¬ 
cipal and creditor discharges the surety, 
destroying the right of aotion ; 80 Ark. 
607. 

If the creditor releases any security 
which he holds against the debtor, the 
surety will be discharged ; 8 S. A R. 452 ; 
28 Fed. Rep. 578; 80 IlL 122; 84 Ind. 594 ; 
but if the security only covers a part of 
the debt, it would seem that the surety 
will be released only pro tanto; 9 W. A S. 
30; 127 Mass. 886; so of an execution 
levied And afterwards relinquished ; the 
surety is discharged to the extent to which 
he has been injured ; 50 Ala. 340; 23 Cal. 
94; but the surety is not discharged unless 
he is injured by the release of the levy ; 2 
G. A J. 243 ; 88 Pa. 157. Nor will it mat¬ 
ter if the security is received after the 
contract Js made; Brandt, Sur. &Guar. § 
426; centra, 1 D re wry 333. A creditor 
who has the personal contract of his 
debtor, with a surety, and has also or 
takes afterwards property from the prin¬ 
cipal as a pledge or security for his debt, 
is to hold the property fairly and impar¬ 
tially for the benefit of the surety as well 
as himself, and if he parts with it without 
the knowledge or against the will of the 
surety he shall lose his claim against the 
surety to the amount of the property so 
surrendered, inequity ; 43 Me. 381 ; 8 Pick. 
121 ; 4 Johns. Ch. 129 ; 5 N. H. 853 ; or at 
law; 8 8. &R.*457. The fact that other 
security, a9 good as, or better than, that 
surrendered, was substituted for it, will 
not preclude the surety from availing him¬ 
self of the discharge; 15 N. H. 119; 60 
IU. 122. 

A creditor who has given up a lien on 
the debtor’s property must prove that the 
surety was not injured thereby; 23 Fed. 
Rep. 578. If the relinquishment of the 
lien materially altera tne contract, the 
surety is wholly discharged ; 1 Q. B. Div. 
069; when the creditor has, by way of 
compromise, given up a lien of doubtful 
validity, and applied the money received, 
as far as it would go, in payment of the 
principal debt, the creditor must show that 
an attempt to realize on the property 
against winch the lien existed would have 
been successful; 67 la. 44. But a creditor 
is not under any obligation to take active 
steps to obtain a lienoy execution. Gen¬ 
erally, where a creditor has, by negligence, 
loat security held by him for the debt or 
undertaking, the surety is dischsrged. In 
some cases he has been held to diligence 
in realizing on such security ; in other 
his inaction has been held not to dis- 
oharge the surety; Brandt, Sur. & Guar. 
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But A surety is not discharged by the 
fact thAt the creditor Iiaa released or com- 
nounded with his co-surety ; much less if 
ilia co-surety has been released by process 
of Iaw. The only effect of such a release 
or composition is that the surety is then 
not liable for the proportion which would 
properly fAll on his co-surety ; 8 Ves. 605. 
This At least is the doctrine in equity ; Al¬ 
though it may be questioned whether it 
would Apply At Iaw where the obligation 
is joint; 4 Ad. & E. 675. 

But if the obligation is joint and several, 
a surety is not released from his propor¬ 
tion by such discharge of his co-surety ; 81 


Pa. 460. 

The deAth of a surety on a bond condi¬ 
tioned for the repayment of advances to 
the principal does not terminate the lia¬ 
bility, and his estate is liable for advances 
made after his death ; 34 Fed. Rep. 111. 

Right* of surety against principal. 
Until default, the surety has, in general, 
no rights against the principal, except the 
passive right to be discharged from the 
obligation on the conditions stated before. 
But after default on the part of the prin¬ 
cipal. and before the surety is called upon 
to pay, the latter has a remedy against the 
further continuance of the obligation, and 
he cannot in all cases compel the creditor 
to proceed against the debtor; but the 
English courts of equity allow him to bring 
a bill against the debtor, requiring the lat¬ 
ter to exonerate him; 2 Bro C. C. 579, 
So a surety for a debt which the creditor 
neglects or refuses to enforce by proper 
proceedings for that purpose, may, t>y oUl 
In equity, bring both debtor and creditor 
before the court , and have a decree to com¬ 
pel the debtor to make payment and dis¬ 
charge the surety; 8 E, D. Smith 482; and 
in courts having full equity powers there 
can be no doubt of the right of a surety, 
after a debt has become due, to file a bill 
to compel the principal debtor to pay, 
wliether the surety has himself been sued 
or not; 2 Md. Ch. Dec. 442 ; 4 Johns. Ch. 
123; 107 I1L 241; 41 N. J. Eq. 519. Where 
there is an accrued debt and the surety’s 
liability is admitted, he has a right to com¬ 
pel the principal to relieve him, by paying 
off his debt. In sustaining such an action 
he need not prove that the creditor has re¬ 
fused to sue the principal debtor ; 81 L. R. 
Ir. 181. 


The surety, after payment of the debt, 
may recover the amount so paid of the 
principal* the process varying according 
to the practice of different courts; 2 Term 
104; 4 Me. 200; 1 Pick. 121 ; 13 III. 68. A 
promise to pay the surety is implied, where 
there is no express promise; 70 Ala. 826; 
and assumpsit will lie; 6 M. ft W. 158. 
But before a surety can recover of his prin¬ 
cipal because of his suretyship, he must 
have first paid the debt of nis principal or 
some part of it; 41 Neb. 516. But he may 
pay the debt before it is due, without tke 
request of the principal, and, after it is 
due, sue the principal; 47 Ind. 85; 125 id. 
432. 


And such payment refers back to the 
original undertaking, and overrides all in¬ 
termediate equities, as of the assignee of a 
claim against the surety assigned by the 
principal before payment; 28 vt. 891. 

The payment must not be voluntary, or 
made in such a manner as to constitute a 
purchase; for the surety, by purchasing 
the claim, would take the title of the cred¬ 
itor, and must claim under that. By an 
involuntary payment is intended only a 
payment of a claim against which the 
surety cannot defend. It i9 not necessary 
that a suit should be brought. But asurety 
who pays money on a claim which is ab¬ 
solutely barred has no remedy against the 
principal; 8 Rand. 490. 

A surety, having in his hands funds or 
securities of the principal, may apply them 
to the discharge of the debt; 10 ltioh. Eq. 
557; but where the fund is held by one 
surety he must share the benefit of it with 
his co-surety ; 8 Jones, Eq. 170; 28 Vt. 65. 
But a surety who has security for his lia¬ 
bility may sue the principal on his im¬ 
plied promise, unless it was Agreed that 


he should look to the security only; 4 
Pick. 444. A surety need not aooount to 
his oo-surety for the simple indebtedness 
by himself to the principal; 77 N. Y. 280. 

Payment of a note by a surety by giving 
a new note is sufficient payment, even if 
the new note has not been paid when the 
suit is commenced; 14 Pick. 288 ; 8 N. H. 
886; confra. where judgment had been 
rendered against the surety ; 8 Md. 47 ; or 
by conveyance of land ; 9 fcush. 218. 

If the surety pays too much by mistake, 
he can recover only the correct amount of 
the principal; 1 Dane, Abr. 197. If a 
surety discharges his obligation for a less 
sum than its full amount, he can only claim 
against the principal the actual sura paid ; 
4Tex. Civ. App. 526 ; with interest; 82 Mq, 
660; and costa; 12 W. Va. 611. 

Extraordinary expenses of the surety, 
which might have been avoided by pay¬ 
ment of the money, or remote and unex¬ 
pected consequences, are never considered 
as coming within the contract; 17 Maas. 
169; 5 Rawle 100. Costs incurred and paid 
by the surety in litigating in good faith 
the claim of the creditor can be recovered 
of the principal; 30 Vt. 467 ; 5 Barb. 898 ; 
12 W. Va. 611; but not so if the litigation 
is in bad faith ; 24 Barb. 646 ; 26 W. Va. 412 ; 
or where the surety, being indemnified for 
his liability, incurred expenses in defend¬ 
ing a suit contrary to the expressed wishes 
of the principal, and after being notified by 
him that there was no defence to such 
action ; 22 Conn. 299. A surety cannot re¬ 
cover indirect or consequential damages 
from the principal; Brandt, Sur. & Guar. § 
318; or damages for the sacrifice of his 
property; 1 Hayw. 130; or for bis failure 
in business due to his incurring the liabil¬ 
ity in question ; 17 Mass. 169. 

Joint sureties who pAy the debt of the 
principal may sue jointly for reimburse¬ 
ment ; 3-Mete. Mass. 109; 63 Vt. 609 ; and 
if each surety has paid a moiety of the 
debt, they have several rights of action 
against theprincipal; 20 N. H. 418. 

Rail. “ When bail is given, the principal 
is regarded as delivered to the custody of 
his sureties. Their dominion is a continu¬ 
ance of the original imprisonment. When¬ 
ever they choose to do so, they may seize 
him and deliver him up in their discharge, 
and if that cannot be done at once they 
may imprison him until it can be done. 
They may exercise their rights in person 
or by so agent. They may pursue him 
into another state, arrest him on the Sab¬ 
bath, and, if necessary, may breAk and 
enter his house for that purpose.” 16 Wall. 
371 : 85 Fed. Rep. 959. 

Rights of surety against creditor. It is 
not quite clear whether a surety can en¬ 
force any remedies on the part of the 
creditor before actual payment by the 
surety; and, of course, as connected with 
this, what is the effect of a request by the 
surety to the creditor to proceed against 
the debtor, and neglect or refusal to com¬ 
ply by the creditor. The objection to dis¬ 
charging the surety on account of such 
neglect is the fact that the surety may pay 
the debt and at once become subrogated 
to all the rights of the creditor ; 0 Md. 210. 
But where there are courts in the exercise 
of full equity powers, the surety may in¬ 
sure a prompt prosecution either by dis¬ 
charging the obligation and becoming by 
substitution entitled to all the remedies 
possessed by the creditor, or he may coerce 
the creditor to proceed (by an application 
to a court of equity); 2 Johns. Ch. 554; 
8 Sto. 898; though in the latter case he 
would probably be required to indemnify 
the creditor against tne consequences of 
risk, delay, ana expense ; 2 Md. Ch. Deo. 
442. The same indemnity would in gen¬ 
eral be required where a request is made; 
but it has been held that a simple request 
to sue the principal debtor, without a 
tender of expenses, or a stipulation to pay 
them, or an offer to take the obligation and 
bring suit, is sufficient to discharge the 
surety, unless the creditor at the time of 
the notice expressly puts his refusal to sue 
on the ground of the trouble and expense, 
and offers to proceed if that objeonon be 


removed ; 18 Pa. 460. A creditor is not 
bound to make use of active diligence 
against a principal debtor on the mere re¬ 
quest of a surety ; 18 III. 870. There must 
be an express declaration by the surety 
that he would otherwise hold himself dis¬ 
charged ; 29 Ohio Bt. 668 ; 90 Pa. 868. 

There is a line of oases which hold that 
If the surety, after the principal debt is 
due, calls upon the creditor to bring suit 
against the principal who is then solvent, 
and the creditor fails todoso, and the prin¬ 
cipal becomes insolvent, the surety is dis¬ 
charged ; Brandt, 8ur. & Guar. § 289 ; 17 
Johns. 888 ; 8 S. & R. 110 ; 2 Col. 814. So 
where the creditor has sufficient mortgage 
security, and, after request to sue ana re¬ 
fusal, the property depreoiates in value; 25 
N. Y. 552. The request to sue must be 
clear and distinct; Brandt, Sur. & Guar. § 
240 ; and must be made after the debt 
matures ; 44 Pa. 105. That such request 
must be in writing, see 70 Mo. 70. The 
great majority of oases hold that the surety 
cannot be discharged by a request to the 
creditor to sue, etc.; Brandt, Sur. & Guar. 
^242 ; 79 Ill. 82 ; 25 Neb. 448 ; 2 McLean 

In an able opilfton in 4 Del. Ch. 258, 
Bates, Ch., reviews the oases and sustains 
this view. He points out that the contrary 
decision in 17 Johns. 886 was nwla by the 
casting vote of a lay senator, against the 
opinion of Kent, C. J., and thAt, while fol¬ 
lowed in New York, it has not been favor¬ 
ably regarded even there. 

The surety who pays the debt of the 
principal in full is entitled to have every 
advantage whioh the creditor has in pur¬ 
suing the debtor, and for this purpose may 
have assignment of the debt, or be sub¬ 
rogated either in law or equity ; 89 N. H. 
150. Whether the remedy will be by sub¬ 
rogation, or whether the suit must be in 
the name of the oreditor, will depend upon 
the rules of practice in the different states; 
88 Pa. 98. The right of Bubrogation does 
not depend upon any contract or request by 
the principal debtor, but rests upon princi¬ 
ples of equity ; 1 N. Y. 595 ; 4 Ga. 348 : and, 
though originating in courts of equity, is 
now fully recognized as a legal right ; 11 
Barb. 159. In equity, payment of a debt 
by a surety does not extinguish it, but 
operates as an assignment to the surety, 
with all the creditors rights ; 100 Mo. 250. 
A surety may apply to the court by motion 
to compel the assignment of a judgment 
against him and his principal on his offer 
to pay the judgment; 77 Hun 580. 

A surety or a defaulting government 
oontractor who completes the work may 
sue to recover a balance due his principal 
in liis own name. 27 Ct. Cls.185. 

Rights of surety against co-surety. The 
co-sureties are bound to contribute equally 
to the debt they become liable to pay when 
their undertaking is joint, or joint and 
several, not separate and successive; 8 Pet. 
470 ; but the creditor may recover the 
whole amount of one surety ; 1 Dana 855. 
To support the right of contribution, it is 
not necessary that the sureties should be 
bound by the same instrument; 30 Minn. 
503 ; 14 Ves. 160. But where two sureties 
are bound by separate and distinct agree¬ 
ments for distinct amounts, although for 
equal portions of the same debt, there is no 
right of contribution between them ; 8 Pet. 
470. The right of contribution rests only 
on the principle of equity, whioh courts of 
law will enforce, that where two persons 
are subject to a common burden it shall be 
borne equally between them : 66 N. Y. 225 ; 
in suoh cases the law raises an implied 
promise from the mutual relation of the 
parties; 8 Allen 566. If contribution would, 
as between cosureties, be inequitable, it 
will not be awarded; 24 Miss. 581. The 
right of a surety to seek contribution arises 
on making payment which discharges the 
sureties from action ; 71 Miss. 428. Where 
a surety pays the debt of his principal, he 
cannot enforce contribution from one who 
signed simply as his surety ; 62 Conn. 459. 

It Is not necessary that the co-sureties 
should know of the agreements of each 
other, as the principle or contribution rests 
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only; on the equality of the burden, and 
not on any privity ; 2 B. A P. 270 ; 28 Pa. 
294; 61 Ala. 440; but a volunteer is not 
entitled to contribution ; there must be a 
contract of suretyship ; 58 Pa. 80. See 22 
Am. L. Reg. 520 (a full article). 

A surety may compel contribution for 
the oo«ts and expenses of defending a suit, 
if the defence were made under such cir¬ 
cumstances as to be regarded as prudent; 
28 Vt. 581 ; see 83 N. C. 188; 7 Ill. App. 102 ; 
this has been held to include attorney fees; 
87 Tenn. 228 (Bee 68 Tex. 423); whether the 
attorney employed was successful or not ; 
45 Mich. 584. And where the suit ia de¬ 
fended at the instance or request of the co¬ 
surety, costs would be a subject of contri¬ 
bution, both on equitable grounds and on 
the implied promise ; 1 Mood. A M. 406. 

A claim for contribution extends to all 
securities given to one surety ; 30 Barb. 
403. If one of several sureties takes col¬ 
laterals from the principal, they will enure 
to the benefit of all; 3 Dutch. 503. Where 
one of several sureties is secured by mort¬ 
gage, he is not bound to enforce his mort¬ 
gage before he pays the debt or hAS reason 
to apprehend that he must pay it, unless 
the mortgagor is wasting the estate ; and 
if the mortgagor be squandering the mort¬ 
gaged property, and the surety secured by 
the mortgage fails to enforce his rights, he 
is ohargeable between himself and nis co¬ 
sureties with the fair vendible value of the 
mortgaged property at a coercive sale ; U 
B. Monr. 3v9. The surety in a suit for 
contribution can recover only the amount 
which he has actually paid. Any reduc¬ 
tion which he has obtained must be re¬ 
garded as for the benefit of all the cosure¬ 
ties ; 12 Gratt. 642. And see 11 B. Monr. 
297. But he is not obliged to account for 
a debt due by him to the principal; 10 W. 
N. C. (Pa.) 225. 

The right of contribution may be con¬ 
trolled by particular circumstances; thus, 
where one becomes surety at the request 
of another, he cannot be called on to con¬ 
tribute by the person at whose request he 
entered into the security; 87 N. H. 567. 

One of several co-sureties cannot obtain 
contribution against the others until he has 
aotually paid more than his own share, but 
he is entitled to a declaration of his right 
to contribution, and to a prospective order 
that on paying bis own share he shall 
be indemnified against further liability ; 
[1893] 2 Ch. 514. 

The relation between oo-sureties may be 
shown by parol evidence ; 12 N. Y. 462 ; 43 
Ind. 136; 63 Ga. 73. 

A surety who is fully indemnified by his 
principal cannot recover contribution from 
nis oo-surety for money paid by him, but 
must indemnify himself out of the means 
placed in his hands; 21 Ala. n. s. 779, n. 
A oo-surety has the same responsibility for 
keeping alive securities in favof of his co¬ 
surety, from whom he claims contribution, 
as a creditor has on behalf of sureties ; 8 
J. A Sp. 424. Ordinarily any indemnity, by 
way of a lien on property, obtained by one 
surety, after he became such, enures to the 
benefit of all, aod if he lose it by his neglect, 
it bars contribution. See Brandt, Sur. A 
Guar. § 271. 

The remedy for contribution may be 
either in equity or at law. The result 
reached either in law or in equity is the 
same, with one important exception : in 
the case of the insolveaoT of one of the 
sureties. In such oases the law takes no 
notice of the insolvency, but awards the 
paying surety his due proportion as if all 
were solvent. But canity does not regard 
the insolvent surety, but awards contribu¬ 
tion as if he had never existed; 88 Tex. 
423 ; 7 Dana 807 ; 6 E A C. 689. One 
surety cannot by ini unction arrest the 
proceedings at law of nis oo-surety against 
him for contribution unless he tenders the 
principal and interest due such co-surety, 
who has paid the principal, or alleges tliat 
he is ready and willing to bring the same 
into court to be paid to him as a condition 
of the court’s Interference ; 4 Gill 225. 
Where suretr has been compelled to par 
the debt of nis principal, and one of his 


oo-sureties is out of the jurisdiction of the 
oourt, and others are within it, the surety 
who has paid is at liberty to proceed in a 
suit in equity for contribution against those 
cosureties only who are within the juris¬ 
diction, by stating the faot in his bill, and 
the defendants will be required to make 
contribution without regard to the share 
of the absent oo-surety ; 59 Yt. 865 ; 61 red. 
Eq- 115. See, generally, 1 Lead. Caa. 
Eq. *100. A bill m equity will lie, by one 
surety against a co-surety, before the prin¬ 
cipal debt is paid, to compel him to con¬ 
tribute. A surety who oonsente to the, 
creditor’s giving time to the principal loses 
his rightof contribution as against one who 
does not consent; 8 Yerg. 158. In equity, 
in proceeding for contribution, it must be 
shown that the principal was insolvent; 2 
Dana 296; but not at law ; 34 Ala. 529 ; 50 
Ind. 158 ; contra, 7 Dana 807 ; 99 N. C. 559. 

The statute of limitations does riot run 
as against a surety claiming contribution 
until his own liability is ascertained; 
[1893] 2 Ch. 514. It runs against partial 
payments on the debt, from the time he 
pays the creditor more than his proportion 
of the debt; 77 Wis, 485. 

Conflict of law*. The contract of surety¬ 
ship, like other oontractB, is governed by 
the lex loci conti'actus; but the locus is not 
necessarily the same as that of the prin¬ 
cipal contract. Thus, the contract made 
by the indorser of a note is, not to pav the 
note where it is payable, but tliat if not 
paid there he will pay it at the place where 
the indorsement is made ; 12 Johns. 142 ; 
13 20. The lex loci applies as well to 

the interest as to the principal amount. A 
question has been made in the case of 
bonds for faithful performance given by 
publio officers; ana in these it has been 
held that the place of performance is to be 
regarded as the plaoe of making the con¬ 
tract, and sureties are bound as if they 
made the contract at the seat of the gov¬ 
ernment to which the bonds are given. 
And under this rule the obligation of all 
on the bond is governed by the same law, 
although the principal and sureties may 
sign in different states; 6 Pet. 172. A let¬ 
ter of guaranty written in the United 
States and addressed to a person in Eng¬ 
land must be construed according to the 
laws of England ; 1 How. 181. See Bond ; 
Guaranty ; Offer ; Promissory Notes. 


SURFACE WATERS. Waters of a 


casual and vagrant character, which oose 
tlirough the soil or diffuse or squander them¬ 
selves over the surface, following no defi¬ 
nite course; 34 Minn. 489. They are 
waters which, though ouBtomarily and 
naturally flowing in a known direction 
and course, have nevertheless no hanks 
or channel in the soil; and include waters 
which are diffused over the surface of the 


ground and are derived from rains and 
melting snows, occasional outbursts of 
water whioh in time of freshet or melting 
of snows descended from the mountains 
and inundate the country, and the moist¬ 
ure of wet, spongy, springy, or boggy 
<ymn nH <W44 Ohio St. 282 : 62 Wis. 114: 


such floods, are not surface waters which 
a riparian owner may turn off as he will; 
62 Fed. Rep. 129« In agricultural laud the 
natural flow of water from land* of a higher 
upon those of a lower level cannot be made 
the subject of an action of damages ; but 
a different rules applies in towns and 
cities; 8 W. A 8. 40; 5 Super. Cfc. Pa. 502. 

See Waters. 

BURGEON. One who applies the 
principles of the healing art to external 
diseases or injuries, or to internal injuries 
or malformations, requiring manual or in¬ 
strumental intervention. One who prac¬ 
tises surgery. 

This definition is imperfect, it being im¬ 
possible to define the term surgeon or 
surgery. The term surgery, or chirurgery, 
comes from two Greek words signifying 
the harut and work, meaning a manual 
prooedufre by means of instruments, oi 
otherwise, in the healing of injuries and 
the cure of disease. The practice of med¬ 
icine, in contradistinction to the practice 
of surgery , denotes the treatment or disease 
by the administration of drugs or other 
sanative substances. There cannot be a 
ootnplete separation between the practice 
of medicine and surgery as they are de¬ 
veloped by modern science, and understood 
by the most learned in the profession of 
medicine : the principles of both are the 
same throughout, ana no one is qualified 
to practise either who does not completely 
understand the fundamental principles of 
both. 

The general principles of law defining 
the civil reepODAbilities of physicians ana 
surgeons are the same as those that apply 
to and govern the conduct of lawyers, ship¬ 
builders, and other classes of men whose 
employment requires them to transact 
business demanding special skill and 
knowledge; 37 N. H. 468; Whart. Sc Stille. 
Med. Jut. 750. The surgeon does not war¬ 
rant or insure as to the result, ordinarily ; 
7 C. A P. 81. The surgeon or physician 
may bind himself by an express contract to 
cure; 27 N. H. 468 ; 2 Ld. Raym. 909. 

Every person who enters into a learned 
‘profession undertakes to bring to the ex¬ 
ercise of it a reasonable, fair, and compe¬ 
tent degree of skill; 8 C. Sc P. 475. This 
degree of skill is what is usually termed 
ordinary and reasonable ; Story, Bailm. 
488. In addition to the application of or¬ 
dinary skill in the treatment of disease and 
injuries, the physician and surgeon under¬ 
take to give to their cases ordinary care 
and diligenoe, and the exercise of their 
best judgment; McClel. Malp. 18, 82 ; 5 B. 
A AJd. 820 ; 15 Greenl. 97. See Physician. 

SURGERY. The practice of medicine 
is a oureuit very generally known and under¬ 
stood, and so. also, that of “surgery." The 
former incluacs the application and use of 
medicines and drugB for the purpose of cur¬ 
ing, mitigating, or alleviating bodily diseases, 
while the functions of the latter are limited 
to mo-mud operations, usually performed by 
surgical instruments or appliances. 108 
Ky. 779, 57 S. W. 504. See Medicine, Prao 


08 Maas. 221; 86 N. Y. 147. 

Where water, whether coming from 
priugs or rains or melting snows, lias flowed 
verfands of the complainant, in a well* 
efined channel, for a period of time so 
)Qg that the memory of men runneth not 
3 the contrary, to and upon lands of an 
djoining proprietor, the court will, by its 
mandatory injunction, require such ad¬ 
orning proprietor to remove any obetruo- 
ion placed upon his to prevent such 
rater from flowingto and over his lands: 
8 N. J. Eq. 409. The natural flowage of 
rater from an upper estate to a lower one 
3 a servitude which the owner of the latter 
oust bear, though the flowage be not in a 
tatural water coarse with well defined 
tanks; 95 Mioh. 686. Bee 97 Mich. 282. 

Overflow from a river in time of high 
rater is surface water; 9 Ind. App. 56; 
mt the superabundant waters of a nver at 
iinre of ordinary floods, spreading beyond 
ta but forming one body and flow- 

Qg within their accustomed boundaries in 


tice or. 

SURMISE. In Ecclesiastical Law. 
An allegation in a libel. Phill. Ecc. Law 
1445. Formerly where a defendant pleaded 
a local custom it was necessary for him to 
surmise, that is to suggest, that such cus¬ 
tom should be certified to the court by the 
mouth of the reporter. Without such a sor- 
mise the issue was to be tried by the coun¬ 
try as other issues of fact. 1 Burr. 251. 

SURNAME. A name which is added 
to the Cliristian name. In modern times 
three have become family names. They 
are surnames, because originally 

they were written over the name in judicial 
writings and oon tracts. See Namr. 

SURPLUS. That which is left from a 
fund whioh has been appropriated for a 
particular purpoae; the re f°r" der c " f ,2 


to personal property or money, but, when 
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used in a will, way include real estate; 
86 N. Y. 210; 131 uL 837. See Savings 
Banes; Reserve. 

The excess m value of the asset* in the 
State twhere the corporation employs 
of its “capital stock” in btisine** elsewhere) 
over the capital stock employed in the 
State 256 1 S. 231. 

SURPLU8 BARKINGS. See Kahs- 


SURPLUSAGE. In Accounts. A 
greater disbursement than the charges 
amount to. A balance over. 1 Lew. 210. 

In Pleading. Allegations of matter 
wholly foreign and impertinent to the 
cause. All matter beyond the circum¬ 
stances necessary to constitute the action is 
surplusage ; 5 East 275 ; 2 Johns, Cas. 52 ; 
10 Tex. 6o6. Generally, matter of surplus¬ 
age will be rejected and will not be allowed 
to vitiate the pleading ; Co. Litt. 303 b; 2 
Saund. 306. n. 14; 7 Johns. 462 ; 1 Root 
456 ; 21 N. H. 535; as new' and needless 
matter stated in an innuendo; 7 Johns. 
272 ; even if repugnant to what precedes ; 
10 East 142; but if it show's that the plain¬ 
tiff has no cause of action, demurrer will 
lie ; 2 East 451 ; 2 W. Bla. 842 ; 3 Cm. 198. 
Where the whole of an allegation is im¬ 
material to the plaintiff's right of action, 
it may be struck out as surplusage ; 1 Mas. 
57. Matter laid under a videlicet, incon¬ 
sistent with what precedes, may be rejected 
as surplusage ; 4 Johns. 450 ; and when the 
unnecessary matter is so connected with 
what is material that it cannot be sepa¬ 
rated, the whole matter may be incluaed 
in the traverse; Dy. 865; 2 Saund. 206 a, 
n. 21 ; and the whole must be proved as 
laid ; 1 Ohio 483 ; Steph. Plead. 422. 

SURPRISE. In Equity Practice. 
The act by which a party who is entering 
into a oon tract is taken unawares, by which 
sudden confusion or perplexity is created, 
which renders it proper that a court of 
equity should relieve the party so surprised. 

1 Story, Eq. Jur. § 120, n. 

The situation in which a party is placed 
without any default of his own, which will 
be injurious to his interests. 8 Mart. La. 
N. s. 407. 

Mr. Jeremy, Eq. Jur. 366, 883, note, 
seems to think that the word surprise is a 
technical expression, and nearly synony¬ 
mous with fraud. It is sometimes used in 
this sense when it is deemed presumptive 
of. or approaching to, fraud. 1 Fonbl. Eq. 
123 ; 3 Ch. Cas. 56, 74, 103, 114. 

In Law. The general rule is that when 
a party or his counsel is taken by surprise, 
in a material point or circumstance which 
could not have been anticipated, and when 
want of skill, care, or attention cannot be 
justly imputed, and injustice has been 
dope, a new trial should be granted ; Hill, 
New Tri. 521. Surprise may be good 
ground for a new trial in criminal as in 
civil cases; 10 EL L & E. 105; but in 
neither case is surprise arising after verdict 
sufficient to warrant an application to the 
discretion of the court; 2 Parker 673. 
Nor will a new trial be granted where the 
ground of the surprise is evidence which 
was clearly within the issues presented by 
the pleadings; 1 Tex. Civ. App. 843 ; or 
unless one made application for a postpone¬ 
ment of the trial in order that ne might 
repair the injury done him by the unex¬ 
pected testimony; 57 Ark. 60. See New 
Trial; Pleading. 

SURREBUTTER. In Pleading. 
The plaintiff’s answer to the defendants 
rebutter. It is governed by the same rules 
as the replication. See 6 Com. Dig. 165 ; 7 
id. 389. 

fl U AtRE J PIN DEB. In Pl flsding . 
The plaintiff’s answer to the defendants 
rejoinder. It is governed in every respect 
by the same rules as the replication. Steph. 
FT 77 ; 7 Com. Dig. 888. See Pleading. 


SURRENDER. A yielding np of an 
estate for life or years to him who has an 
immediate estate in reversion or re¬ 


mainder, by which the lesser estate is 
merged in the greater by mutual agree¬ 
ment. Co. Litt 887 b. See 90 Cal. 507. 

The deed by which the surrender is made. 

A surrender is of a nature directly op 
positetoa release ; for, as the latter oper¬ 
ates by the greater estate descending upon 
the less, the former is the falling of a less 
estate into a greater, by deed. A surren¬ 
der immediately divests the estate of the 
surrenderor, and vests it in the surren¬ 
deree, even without the assent of the lat- 
«ter ; Shepp. Touchst. 800. 

The technical and proper words of this 
oonveyanoe are, surrender and yield up ; 
but any form of words by which the inten¬ 
tion of the parties are sufficiently mani¬ 
fested will operate as a surrender ; 1 Term 
441 ; Com. Dig. Surrender (A). 

The surrender may be express or implied. 
The latter is when an estate incompatible 
with the existing estate is accepted, or the 
lessee takes a new lease of the same lands; 
16 Johns. 28; 1 B. & Aid. 50. See 94 U. S« 
889 ; 52 la. 847; Landlord and Tenant. 

To yield ; render up. 48 Minn. 13. 

SURRENDER OF CRIMINALS. 

The act by which the public authorities 
deliver a person accused of a crime, and 
who i9 found in their jurisdiction, to the 
authorities within whose jurisdiction it is 
alleged the crime has been committed. 
In England the crown has the option of 
either surrendering or refusing to surren¬ 
der a British subject accused of an extradi¬ 
tion offence in a foreign country; [1896] 

1 Q. B. 230. See Extradition ; Fugitive 
from Justice. 

SURRENDER OF A PREFER¬ 
ENCE. The surrender by a preferred 
creditor, to the assignee in bankruptcy, of 
all that he has received under such prefer¬ 
ence, as a necessary step, under the bank¬ 
rupt law, to obtaining a dividend of the 
estate. 1 Dill. 544. 

SURRENDER TO USES OF WILL. 

Formerly a copyhold interest would not 
pass by will unless it had been surrendered 
to the use of the will. By 55 Geo. III. 
this is no longer necessary ; 1 Steph. Com. 
639. 

SURRENDEREE. One to whom a 
surrender has been made. 

SURRENDEROR. One who makes a 
surrender ; as, when the tenant gives up the 
estate and cancels his lease before the ex¬ 
piration of the term. One who yields up 
a freehold estate for the purpose of con¬ 
veying it. 

SURROGATE (Lat. surrogatus, from 
subroqare, or surrogare, to substitute). In 
English Law. A deputy or substitute of 
the chancellor, bifhop, ecclesiastical or 
admiralty judge, appointed by him. He 
can grant licenses, hold courts, and adju¬ 
dicate cases, to the same extent and with 
the same authority as his principal, pro¬ 
vided his grant of powers has been coex¬ 
tensive with those possessed by his prin¬ 
cipal. The office has arisen by usage, but 
is sanctioned by canon 128, ana recognized 
by statute. 

In American Law. A term used in 
some states to denote the judge to whom 
jurisdiction of the probate of wills, the 
grant of administration and of guardian¬ 
ship is confided. In some states lie is 
called surrogate, in others, judge of pro¬ 
bate, register, pudge of the orphans’ court, 
etc. He is ordinanly a county officer, with 
a local jurisdiction limited to his county. 

SURROGATE’S COURT. In the 
United States, a state tribunal, with sim¬ 
ilar jurisdiction to the court of ordinary , 
court of probate, etc., relating to matters 
of probate, etc. See 3 Kent 409; New 
York. 

SURVEY. The act by which the quan¬ 
tity of a piece of land is ascertained ; the 
paper containing a statement of the 
courses, distances, and quantity of land is 
also called a survey. 

A survey made by authority of law, and 


duly returned into the land office, is a 
matter of record, and of equal dignity with 
the patent; 8 A. K. Marsh. 226. See 3 Me. 
126; 14 Maas. 149; 1 Harr. & J. 201 ; 39 
Fed, Rep. 66 ; 1 Dev. Sl B. 76; and is not 
open to any collateral attack in the courts; 
158 U. S. 258. Where a survey was made 
in good faith and has been unchallenged 
for over fifteen years, whatever doubts 
may exist as to its correctness must be re¬ 
solved in favor of the title as patented ; 133 
U. S. 198. 

In construing maps of official surveys, 
courts give effect to the raeaning.expressed 
by their outlines, as well as by their Lan¬ 
guage ; 114 Mo. 18. 

By survey is also understood an exam¬ 
ination ; and in this sense it is constantly 
employed in insurance and in admiralty 
law. 

SURVEY OF A VESSEL. A puhlio 
document looked to both by underwriters 
and owners as affording the means of as¬ 
certaining at the time and place the state 
and condition of the ship and other prop¬ 
erty at hazard. 

SURVEYOR OF THE PORT. A 

revenue officer appointed for each of the 
principal points of entry, whose duties 
chiefly concern the importations at his 
station and the determination of their 
amount and valuation. U. S. R. S. § 2627, 

SURVIVOR. The longest liver of two 
or more persons. 

There is no presumption as to survivor¬ 
ship in England ; 8 H. L. C. 183 ; see* [1892] 
P. 142 ; or Scotland ; Ersk. III. 8. 1 ; a child, 
who, when last heard of six years before, 
had consumption, is presumed to have died 
before his father ; 05 la. 611,. See Death. 

In cases of partnership, the surviving 
partner is entitled to have all the effects of 
the partnership, and is bound to pay all 
the aebts owing by the firm ; Gow, Partn. 
157. He is, however, bound to account 
for the surplus to the representatives of 
his deceased partners, agreeably to their 
respective rights. See Partnership. 

A surviving trustee is generally vested 
with all the powers of alltlie trustees, and 
the surviving administrator is authorized 
to act for the estate os if lie had been sole 
administrator. 

The right of survivorship among joint- 
tenants has been abolished, except as to 
estates held in trust in many states. For 
the statutes and the present condition of 
the law in the United States, see Demb. 
Land Tit. 27. Soe Estates of Jolvt- 
TenaNCY. In Connecticut it never ex¬ 
isted ; 1 Swift, Dig. 102; Washb. R. P.; nor 
has it ever been recognized in Ohio, Kan¬ 
sas, Nebraska, or Idaho ; Demb. Land Tit. 
198. As to survivorship among legatees, 
see 1 Turn & R. 413 ; 3 Russ. 217. 

“Survivors” is a flexible term, not neces¬ 
sarily meaning the testator’s surviving chil¬ 
dren only ; but, when molded by the context 
and spirit of the will, may consistently wit h 
the literal import comprehend all his surviv¬ 
ing descendants who were intended to be 
beneficiaries. 7 Bush (Ky.) 113. 

When a bequest is made to the “survivors” 
of one of several children dying without issue, 
the testator should be understood to mean, 
by “survivors ” his other children unless 
they also had aied without issue, because his 
presumed object was that all Who should 
have issue should be entitled to an equal 
interest, and that nothing but death without 
issue should disturb that equality. 97 Ky. 
655, 31 S. W. 485. 

The words “children surviving” as used 
in a will, mean the children surviving at the 
death of the testator. 10 Ky. Opin. 588. 

BUS’ PER COLL’. In English 
Law. In the English practice, a calendar 
is made out of attainted criminals, and the 
judge signs the calendar with their separate 
judgments in the margin. In the case of 
a capital felony it is written opposite the 
prisoner’s name, “ let him be hanged hy 
the neck,” which, when the proceedings 
were in Latin, was “ suependatur per col- 
Zmw,” or, in the abbreviated form, “sue’ 
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per coU\ M 4Bla. Com. 408. 

8U8PENDRR. In 8ootoh Law. He 
in whose favor a suspension is made. In 
general, a suspender is required to give 
caution to pay the debt in the event it 
shall be found due. Where the suspender 
cannot, from his circumstances, procure 
unquestionable security, the lords admit 
juratory caution ; but the reasons of sus¬ 
pension are in that case to be considered 
with particular accuracy at passing the 
bill. Ersk. Inst. 4. 8. 6. 

SUSPENSE. When a rent, profit d 
prendre , and the like, are, in consequence 
of the unity of possession of the Tent, etc., 
of the land out of which they issue, not in 
me for a time, they are said to be in sus¬ 
pense, tunc dormiunt; but they may be 
revived or awakened. Co. Litt. 813 a. 

SUSPENSION. A temporaiy stop of 
a right, of a law, and the like. 

In times of war the right of habeas cor¬ 
pus may be suspended by lawful authority,. 

There may be a suspension of an officer's 
duties or powers when lie is charged with 
crimes; Wood, Inst. 510. As to an at¬ 
torney or solicitor, see Disbar. The Stock 
Exchange and many corporations provide 
for the suspension as well as expulsion of 
members under certain circumstance ; 47 
Wise. 670; 2 Brews. 671. See Dos Passes, 
St. Brok.; Expulsion; Amotion; Stock 
Exchange. 

Suspension of a right in an estate is a 
partial extinguishment, or an extinguish¬ 
ment for a time. It differs from an ex¬ 
tinguishment in this : a suspended right 
may be revived ; one extinguished is ab¬ 
solutely dead ; Bac. Abr. Extinguishment 
(A). 

The suspension of a statute for a limited 
time operates so as to prevent its operation 
for the time ; but it lias not the effect of a 
repeal; 8 Dali. 865. For plea in suspen¬ 
sion, see Plea ; Abatement. Pleas in sus¬ 
pension are not specifically abolished in 
England by the Judicature Acts, though 
Ord. xix. rule 18, directs that no plea or de¬ 
fence shall be pleaded in abatement. Moz. 
& W. 

In Eoclesiastioal Law. An ecclesias¬ 
tical censure, by which a spiritual person is 
either interdicted the exercise of nis eccle¬ 
siastical function or hindered from receiv¬ 
ing the profits of his benefice. It may be 
partial or total; for a limited time, or for¬ 
ever, when it is called deprivation or amo¬ 
tion. Ayliffe, Parerg. 601. 

SUSPENSION OP ARMS. An 

agreement between belligerents, made for 
a short time or for a particular plaoe, to 
cease hostilities between them. See 
Armistice; Truce. 

SUSPENSION, PLEAS IN. See 

Pleas ; Suspension. 

SUSPENSION OP A RIGHT. The 

act by which a party is deprived of the 
exercise of his right for a tinle. 

When a right is suspended by operation 
of law, the right is revived the moment the 
bar is removed ; but when the right is sus¬ 
pended by the act of the party, it is gone 
forever. See 1 Rolle, Abr. Extinguishment 
(L, M). 

8USPEN8IVE CONDITION. One 

which prevents a contract from going into 
operation Until it has been fulfilled. 

SUSPENSORY CONDITIONS. 

Conditions precedent in a contract which 
merely suspend the operation of a promise 
till they are fulfilled. They differ from 
those conditions precedent the non-fulfil¬ 
ment of whioh works a breach of the con¬ 
tract. Tiff. Sales 153. See 171 U. 8. 813. 

SUSPICION. The act of suspecting, 
or the state of being suspected; imagin¬ 
ation, generally of something ill; distrust, 
mistrust, doubt. 66 Ga. 848. 

“Suspicions" is frequently applied to an 
act, thing, or occurrence which, from its 
nature or from some circumstance attending 
it, may well put a man of ordinary caution 
upon his guard against deception. Ander¬ 


son. 

“Suspicions" is also applied to cases in 
Wa party fails or omits to produce 
evidence within his exclusive possession, 
and which, being introduced, would have 
changed the result, presumably against his 
interest. 

The words are likewise applied to the case 
of a person who is believed to have com¬ 
mitted a crime, or whose actions fairly indi¬ 
cate an intention to commit crime. Id . 

SUTLER. A man whose employment 
is to sell provisions and liquor to a camp. 

By the articles of war no sutler is per¬ 
mitted to sell any kind of liquor or victuals, 
or to keep his house or shop open for the 
entertainment of soldiers, after nine at 
night, or before the beating of the reveille, 
or upon Sundays during divine service or 
sermon, on penalty of being dismissed all 
future sutling; all sutlers are subject to 
orders according to the rules and discipline 
of war. 

SUU8 HASHES. See Hjekes. 

SUZERAIN (Norman Fr. suz, under, 
and re or rey , king). A lord who possesses 
a fief whence other fiefs issue. A tenant 
in capite or immediately under the king. 
Note 77 of Butler & Hargrave’s notes, Co. 
Litt. 1. 3. 

In International Law. The word has 
no clear or precise signification. It lias been 
extended to the Mussulman world, and to 
the control of European Powers through 
their colonies over imperfectly civilized 
people; 12 L. Quart Rev. 223; [18961 P. 
122 . 


SWAIN-GEMOTE. 

SWEINMOTE. 


See Court op 


8WE AR. To take an oath ad ministered 
by some officer duly empowered. 

One may swear who is not duly sworn ; 
and in such cose the OAth is not adminis¬ 
tered, but self-imposed, and the swearer 
incurs no legal liability thereabout; 33 
Fed. Rep. 168. See Jury ; Oath. 

To use such profane language as is for¬ 
bidden by law. This is generally punished 
by statutory provisions in the several 
states. See 7 Lea 410; 85 N. C. 528. See 
Blasphemy. 

The term “sworn to" implies that the sub¬ 
scriber shall have declared upon oath the 
truth of the statement to which his name is 
subscribed. 158 Ky . 416, 165 S. W. 422. 

A certificate reciting that it has been 
“acknowledged" is not sufficient to show 
that same was “sworn to” as required by 
law. 158 Ky. 415, 165 S. W. 422. 

SWEATING, in an act entitled “an 
Act to prevent sweating of prisoners arrested 
for crime, etc.," the word “sweating” is 
defined as the questioning of a person in 
custody charged with crime, in an attempt 
to obtain information from him concerning 
his connection with crime or knowledge 
thereof, after he has been arrested and in 
custody as Btated, by plying him with 
questions, or by threats, or other wrongful 
means, extorting from him information to be 
used against him as testimony upon his trial 
for such alleged crime. 156 Ky. 754, 162 
8. W. 94. 

SWEEPSTAKES. The sum of the 
stakes for whioh the subscribers agree to 
pay' for each horse nominated. 81 Fed. 
Rep. 869. A free handicaps weeps take is 
not a stake race; id. See Horse-Race. 

SWINDLER. A cheat; one guilty of 
defrauding divers persons. 1 Term 748. 

Swindling is usually applied to a transac¬ 
tion where the guilty party procures the 
delivery to him, under a pretended con¬ 
tract, of the personal property of another, 
with the felonious design of appropriating 
it to his own use ; 3 Russ. Cr. 180; 2 Mass. 
406; as where a purchaser tendered a 
twenty-dollar gold-pieoe in payment for 
goods, supposing it was a silver dollar and 
the seller knowing his mistake returned 
him change for a dollar, the offence was 
held to be swindling; 36 S. E. Rep. (Ga.) 


818 . 

The terms cheat and swindler are not 
actionable unless spoken of the plaintiff in 
relation to his business; Odg. Lib A fti 
61; 6 Cush. 185; 10 How. ft. 128. Th* 
words “you are living by imposture" 
spoken of a person with the intention of 
imputing that he is a swindler, are not 
actionable perse; 8 C. B. 142. See Libel. 

SWITCH. See Running Switch. 

_ SWORN BROTHERS. Tn Old Eng¬ 
lish Law. Persons who, by mutual oaths 
covenanted to share in each other’s 
fortunes. 

SWORN CLERKS IN CHAN¬ 
CERY. Officers who had charge of 
records, and performed other duties in 
connection with the court of chancery. 
Abolished in 1842. 

8YB AND SOM. A Saxon form of 
greeting, meaning peace and safety. T. L. 

SYLLABUS. An abstract; a head 
note. The brief statement of the point or 
points decided, prefixed to the printed re¬ 
port of a case. The head note of a re¬ 
ported case is a thing upon which much 
skill and thought is required to express in 
clear, concise language the principle of 
law to be deduced, or the decision to 
which it is prefixed, or the facts and cir¬ 
cumstances which bring the case in hand 
within the same principle or rule of law 
or of practice. 17 C. B. 459. See Copy¬ 
right ; Infringement; Paragraph. 

SYLVA CiEVTTA. In Eoclesiastioal 
Law. Wood of any kind which was kept 
on purpose to be cut, and which being cut 
grew again from the stem or root. 4 
Reeve, Hist. Eng. L. 90. 

SYMBOLIC DELIVERY. The de¬ 
livery of some thing as a representation or 
sign of the delivery of some other. 

Where an actual delivery of goods can¬ 
not be made, a symbolical delivery of some 
particular thing, as standing for the whole, 
will vest the property equally with an 
actual delivery ; 1 Pet. 445 ; 8 How. 399 ; 

6 Md. 10; 19 N. H. 419; 39 Me. 496; 11 
Cush. 282; 3 Cal. 140. See 1 Sm. L. C. 33. 

SYNALLAGMATIC CONTRACT. 
In. Civil Law. A contract by which each 
of the contracting parties binds himself to 
the other: such are the contracts of sale, 
hiring, etc. Pothier, Obi. 9. 

SYNDIC. In French Law. The as¬ 
signee of a bankrupt. So in Louisiana. 

One who is chosen to conduct the affairs 
and attend to the concerns of a body cor¬ 
porate or community. In this sense the 
word corresponds to director or manager. 
Rodman Notes to Code de Com. p. 351 ; 
La. Civ. Code. art. 429; Dalloz, Diet. 
Syndic. 

SYNDICATE. A university committee. 

A combination of persons or firms united 
for the purpose of enterprises too large for 
individuals to undertake ; or a group of 
financiers who buy up the shares of a com¬ 
pany in order to sell them at a profit by 
creating a scarcity. Moz. & W. 

An association of individuals, formed for 
tbe purpose of conducting and carrying out 
some particular business transaction, ordi¬ 
narily of a financial character, in which 
the members are mutually interested. 84 
Md. 456. It is said to be, as respects the 

S arsons composing it, a partnership. Id, 
ut this is rather too broadly expressed. 
See 40 L R. A. 216 ; Promoters. 

SYNDICOS (Gr. af/v, with, cause). 
One chosen by a college, municipality, etc., 
to defend its cause. Calv. Lex. See Syn¬ 
dic. 

8YNGRAPH fGr. ein>, with, yptyo, to 
write). A deed, bond, or other instru¬ 
ment of writing, under the hand and seal 
of all the parties. It was so called because 
the parties wrote together. 

Formerly such writings were attested by 
the subscription and crosses of the wit- 
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n w s w ; afterwards, to prevent fiauds and 
concealments, they made deeds of mutual 
covenant in a script and rescript, or in a 
ixirtf and counterpart, and in the middle 
Between the two oopiea they wrote the 
word tfngrapAvjt in large letters, which, 
lx*irig cut through the parchment and one 
being delivered to eacn party, on being 
afterwards put together proved their au¬ 
thenticity. 

Deeds thus made were denominated ayn- 


grctphs bv the canonists, and bv the oom- 
mon-iawyere chirographs. 2 Bla. Com. 2Vtf. 

SYNOD. An eoclesiastical assembly, 
which may be general, national, provincial, 
or diocesan. See Judicatories. 

SYNODAL. Relating to a synod. A 
i-ollection of ordinanoes of diocesan synods. 
A contribution of money to a bishop ut 
Easter by the clergy. English. 


SYNODALBS TB8TB8. See Sidhb- 

MXN. 

SYSTEMATIZED DELUSION. A 

delusion in which there is habitual correla¬ 
tion to the subject's surroundings, but in 
which the reasoning and deductions are 
false, a condition of the chronically insane. 
Opposed to unsyBtematiaed delusion, in 
wnioh there is no sueii correlation. Stand. 
Diot. 


T. 


T. Every person convicted of felony 
ehort of murder, and admitted to benefit 
of clergy, was at one time marked with 
this letter upon the brawn of the thumb. 
Abolished by 7 A 8 Geo. IV. Whart. Diet. 

TABELLA (Lat. )• In Civil Law, 
A small table on which votes were often 
written. Cicero, in Rull. 2. 2. Three ta¬ 
bles were given to the judges, one with 
the letter A for Absolution one with C for 
Condemnation and one with N. L. for Non 
Liquet, not proven. Calvinus, Lex. 

T A BEL LI O. In Roman Law. An 
officer among the Romans, who reduced 
to writing, and into proper form, agree¬ 
ments, contracts, wills, and other instru¬ 
ments, and witnessed their execution. 

The term tabellio is derived from the 
Latin tabula , seu tabella, which, in this 
sense, signified those tables or plates 
covered with wax which were then used 
instead of paper. 8 Toullier, n. 53. 

Tabelliones differed from notaries in 
many respects : they had judicial jurisdic¬ 
tion in some cases, and from their judg¬ 
ments there were no appeals. Notaries 
were then the clerks or aiaers of the tabel- 
liones; they received the agreements of 
the parties, which they reduced to short 
notes; and these contracts were not bind¬ 
ing until they were written in extenso, 
which was done by the tabelliones . Jacob, 
Law Diet. Tabellion. 

TABLE-RENTS. Rents paid to bish¬ 
ops and other ecclesiastics, appropriated 
to their table or housekeeping. Jacob. 

TABLEAU OP DISTRIBUTION. 
In Louisiana. A list of creditors of an 
insolvent estate, stating what each is en¬ 
titled to. 4 Mart. La. N. S. 535. 

TABLES. A synopsis in which many 
particulars are brought together in a gen¬ 
eral view. See Live Tables. As to the 
law of the Twelve Tables, see Code. 

TABULA IN NAUFR AGIO (Lat. a 
plank in a wreck). In English Law. 
A figurative term used to denote the power 
of a third mortgagee, who, having obtained 
his mortgage without any knowledge of a 
second mortgage, may acquire the first 
incumbrance, and squeeze out and have 
satisfaction before the second. 2 Vea. Ch. 
573 ; Beach, Eq. Jur. 888; Tacking. 

TABULJB. In Civil Law. Contracts 
and written instruments of all kinds, es¬ 
pecially wills. So called because origin¬ 
ally written on tablets and with wax. 
Calvinus. 

TAC. A kind of customary payment 
by a tenant. Blount, Ten. 155. 

TAO FREE, Free from payments, 
etc.: e. g. 44 toe free de omnibus propriis 
porcis suis infra metas de C, u ». e. paying 
nothing for his hogs running wit hin that 
limit. Jacob. 

TACIT (from Lat. taceo , to be silent). 
That which, although not expressed, is un¬ 
derstood from the nature of the thing or 
from the provision of the law ; implied. 

TACIT LAW. A law which derives Its 
authority from the common consent of 
the people without any legislative enact¬ 
ment. 1 Bouvier, Inst. 120. 

TACIT RELOCATION. In Scotch 
Law. The tacit or implied renewal of a 
lease when the landlord instead of warn¬ 
ing a tenant has allowed him to continue 
without making a new agreement. Bell, 


Diet. Relocation. 

TACIT TACK. See Tacit Reloca¬ 
tion. 

TACITURNITY. In Scotland this 
signifies laches in not prosecuting a legal 
claim, or in acquiescing in an advene one. 
Moz. A W. 


TACK. In Sootoh Law. A contract 
of location by which the use of land or 
any other immovable subject is set to the 
lessee or tacksman for a certain yearly 
rent, either in money, the fruits of the 
ground, or services. Ersk. Inst. 2. 6. 8. 
This word is nearly synonymous with lease. 

TACKING. In English Law. The 

union of securities given at different times, 
so as to prevent any intermediate pur¬ 
chaser’s claiming title to redeem or other¬ 
wise discharge one lien which is prior, 
without redeeming or discharging other 
liens also which are subsequent, to nisown 
title. Jeremy, Eq. Jur. 188-191; 1 Story, 
Eq. Jur., 13th ed. g 412. 

It i9 an established doctrine in the Eng¬ 
lish chancery that a bona fide purchaser 
without any notice of a defect in his title 
at the time of the purcliase may law¬ 
fully buy any statute, mortgage, or incum¬ 
brance, and if he can defend by those at 
law his adversary shall have no help in 
equity to set those incumbrances aside, for 
equity will not disarm such a purchaser. 
And as mortgagees are considered in equity 
as purchasers pro tanto , the same doctrine 
has extended to them, and a mortgagee 
who has advanced his money without 
notice of any prior incumbrance may, by 
getting an assignment of a statute, judg¬ 
ment, or recognizance, protect himself 
from any incumbrance subsequent to such 
statute, judgment, or recognizance, though 
prior to nis mortgage ; that is, he will be 
allowed to tack or unite his mortgage to 
such old security, and will by that means 
be entitled to recover all moneys for which 
such security was given, together with the 
money due on his mortgage, before the 
prior mortgagees are entitled to recover 
anything; 2 Cruise, Dig. t. 15, c. 5, s. 27 ; 
1 Vern. 188. The source and origin of the 
English doctrine is the case of Marsh r. 
Lee, 2 Ventr. 337 ; 1 Ch. Cas, 182 ; 1 Wh. 
A T. L. C. Eq. 611, notes. This case and the 
doctrine founded upon it has been the sub¬ 
ject of severe criticism; Langd. Eq. PI. 
191. Lord Ch. J. Holt is said to have been 
one of the first to benefit by the right of 
taoking; see Holt v. Mill, 2 Vern. 279. 

Tacking was abolished by sec. 7 of the 
Vendor and Purchaser Act, stat. 87 A 
88 Viet. c. 78, but that section is repealed 
by sec. 129 of the Land Title and Transfer 
Act of 88 A 89 Viet. c. 07 ; Moz. A W, See 
1 Pingr. Mortg. § 477. 

In England a mortgagee who holds sev¬ 
eral distinct mortgages under the same 
mortgagor, redeemable, not by express con¬ 
tract. but only by virtue of the equity of re¬ 
demption, may, within certain limits and 
against certain persons, consolidate them, 
that is. treat them as one, and decline to 
be redeemed as to any, unless he is re¬ 
deemed as to all; 6 App. Cas. 898. See 
Brett’s L. Cas. Mod. Eq. 216. It is there 
termed consolidation of mortgages, and the 
principle is laid down that the courts lean 
against any extension of the dootrine; 8 
App. Cas. 698, whioh is cited as the lead¬ 
ing oase, and as practically overruling 
L. K, 4 Eq. 587, whioh was overruled in 14 
Ch. D. 899. 

The high-water mark of the doctrine is 
said to be at the present day represented 


by Vint v. Padget, where it was held that 
different lands to secure 
different debts are made to, or come into 
the hands of, the same person, the mort¬ 
gagee cannot redeem either without re¬ 
deeming both, or he may enforce the pay¬ 
ment of the amount of both debts out of 
the land covered by either; and this is 
true though lie bought the mortgages 
with notice of an outstanding second mort¬ 
gage ; 2 De G. A J. 611. This case is said 
to have been oited but not approved in 

R App. Cas. 187, affirming [18951 1 Ch. 

ich affirmed [1894] 2 Ch. 328, where 
it was held that when the owner of differ¬ 
ent properties mortgages them to different 
persons, and the mortgages afterward be¬ 
come united under one title, the holder of 
the mortgages has a right to refuse to be 
redeemed as to one without payment of all, 
not only as against the mortgagor, but also 
as against a person in whom the equities 
of redemption of all the properties have 
been vested by one deed, whether from 
the mortgagor or mesne assignee, although 
the assignment is made before the mort¬ 
gages become united in title. 

This doctrine is inconsistent with the 
Laws of the several states, which require 
the recording of mortgages ; and does not 
exist to any extent in the United States ; 
1 Caines, Cas. 112 ; 2 Pick. 517; 12 Conn. 
195; 14 Ohio 318; 11 S. A R. 208; Walk. 
Mich. 175; 37 Vt. 375; 1 Johns. Ch. 399; 
Bisph. Eq. § 159. A rule apparently anal¬ 
ogous may, however, be found in those 
cases where a mortgage is given to secure 
future advances, and where the mortgagee 
is allowed to recover sums subsequently 
advanced, as against a mesne mortgage; 
Bisph. Eq. § 159, where the cases are col¬ 
lected ; but the future advances to be 
protected must be without notice of the 
intervening incumbrance ; id.; 7 Cra. 45 ; 5 
Johns. Ch. 320; unless the advances are 
made under a binding agreement; 7 Conn. 
387 ; 24 Pa. 872 ; 21 N. J. Eq. 87; and the 
recording of the latter is a sufficient notice; 
17 Ohio 371 ; 7 Cra. 45. 

To tack different adverse possessions to 
make up the period of bar, the persons 
holding such possessions must be connected 
by priority of title or claim ; 86 W. Va. 
445; and where several persons enter upon 
land in succession, the several possessions 
cannot be tacked together so as to make a 
continuity of possession under the law of 
adverse title, unless there is priority of 
estate, or the several titles are connected ; 
24 Or. 239. 

TAIL. See Estate Tail. 

TALLAGE. See Tallage. 


TAILLE. In Old French Law. An 

imposition levied by the king or any other 
lord, on his subject. Bun-ill j Brande. The 
royal taille was a tax imposed at once tn rem 
and in personam; that is, each contributor 
was rendered personally liable to pay a sum 
proportionate to the estimated value of his 
immovable property. It was a property 
tax affecting the roturier exclusively. Id.; 
Steph. Lect. 358. 

TAILZIE, a term chiefly used in the 
{fw of a land estate, which is settled on a 
long senes of heirs substituted one after 
another; whereas heirs pointed out in con¬ 
tracts of marriage, or in bonds oontaimng 
clauses of substitution, are more commonly 
called heirs of provision. Ersk. Prin. III. 
8.8. In Sootoh Law. A 

tailzied fee is that whioh the owner, by 
exercising his inherent right of disposing of 
his property, settles upon others than those 
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TAX 


to whom it'would have descended by law. 

TAINT. A conviction of feign y, or. 
the person so convicted. CowU. See 
Attaint. 

T AlTfL A technical e x prwdcm which 
aurnifles to be entitled to: as, a devisee 
will take under the will. 

To seize: as. to take and carry away, 
either lawfully or unlawfully. 

In an indictment for larceny, a charge 
that defendant did feloniously take implies 
a trespass ; 47 Minn. 449. Under a statute 
making it an offence to take up and use a 
horse without the consent of the owner, 
the taking a horse bridled, saddled, and 
hitched to a tree will not constitute the 
offence. 7 Tex. Or. Rep. 115. 

The word may be synonymous with ar¬ 
rest ; 9 Gray 267 : but take and steal were 
held not to be synonymous ; 12 Conn. 229. 
It has been held equivalent to require. 29 
Ala. 542. A devisee takes under a will 
only when the possession and control of 
the devisor has ceased. 41 N. J. L. 70. In 
its usual signification the word taken 
implies a transfer of dominion, possession,' 
pr control. Id. 

To choose : e. g. ad capiendas assisas, to 
choose a jury. 

To obtain : e. g. to take a verdict in court, 
to get a verdict. 


the government for the purpose of raising 
a revenue. Bacon, Abr. Smuggling, etc. 
(B) ; Fort. De Laud. 26; Madd. Exoh. o. 
17; Co. 2d Inst. 681. 

TALLiQItJV (perhaps from Fr. faflfa, 
out off). A term inoluding all taxes. Co. 
2d Inst. 588 ; Stat. de taL non concedendo, 
temp. Edw. I. ; Stow, Annals 448 ; 1 
Shsrsw. Bla. Com. 811*. Chaucer has tel- 
aigiers for “ tax-gatherers." 

TALLY (Fr. taUUr; It tagUare, I. e. 
scindere, to out off). A stick cut into two 
parts on each whereof is marked, with 
notches or otherwise, what is due between 
debtor and oreditor. Hence the tallier of 
the exohequer is now called the teller. 
Lex. Const it. 205 ; CoweL One party must 
have one part, and the other the other, And 
they must match. Tallies in the exchequer 
were abolished by 2d Geo. III. c. 82, and 
were ordered to be destroyed in 1834. They 
were thereupon used in such quantities to 
heat the stoves in the house or lords that 
it is supposed they were the cause of the 
Ore whioh destroyed both houses of par¬ 
liament. 

There was the same usage in France. 
Diet . de VAcad. Franc .; Pothier, Obi. pt. 
4, c. 1, art. 2, § 8; 2 Reeves, c. 11, p. 253. 

TALMUD. The body of the Jewish 
civil and canonical law not comprised in the 


Taken Baok. Under a contract for com¬ 
mission on sales, where it was provided that 
no commission was to be paid on machinery 
sold and “taken back,’’ machmery that had 
not been paid for, and upon which a lien had 
to be enforced for the purchase price was 
“taken back." 89 S. W. 266. 

T AKE UP. An indorser or aooeptor is 
said to take up, or retire, a bill when he 
discharges the liability upon it. In such 
a case, the indorser would hold the instru¬ 
ment with all his remedies intact; while 
the acceptor would extinguish all the 
remedies on it. One who accepts a lease 
is also said to take it up. 

T ARIN G. The act of laying hold upon 
an article, with or without removing the 
same. See Larceny ; Robbery. 

It implies a transfer of possession, domin¬ 
ion, or control. A thing is not taken unless 
such a change of status is effected. In 
trespass, trover, or replevin the taking is 
not accomplished until the goods are with¬ 
in the power or control of the defendant. 
See Conversion ; Trespass ; Trover ; Re¬ 
plevin. 

See Eminent Domain: Robbery. 

TALE. In English Law. The an¬ 
cient name of the declaration or count. 3 
Bla. Com. 293. 

TALES (Lat. talis, such, like). A 
number of jurors added to a deficient panel 
sufficient to supply the deficienoy. 36 Pac. 
Rep. (Cal.) 221. See 3 Hun 479. 

A list of such jurymen as were of the 
tales, kept in the king’s bench office in 
England. 

TALES DE CIRCUMBTA NTIBUB 

flat, a like number of the bystanders). 
▲ sufficient number of jurors selected from 
the bystanders to supply a deficiency in 
the paneL 

The order of the judge for taking each 
bystanders as jurors. 

Whenever from any cause the panel of 
jurors is insufficient, the judge may issue 
the above order, and the officer immediate¬ 
ly executes it; see 3 Hill S. C. 881 ; Coxe 
N. J. 283 ; 1 Black/. 65. See Jury. 

TAUTER PROCESS UM BST. 

“ So it has proceeded ; **■ words formerly 
used in pleading, by which a defendant, 
in justifying his conduct by the pr ooeas of 
an inferior court, alleged the proceedings 
in such inferior court. Btoph. PL, 8th ©a. 
p. 869 ; Max. A W. 

TALLAGE, or TALLIAGB (Fr. tad- 
ter f to cut). In English Law. A term 
used to denote subsidies, customs, 

and, indeed, any imposition whatever by 


Pentateuch. The Talmud consists of two 
parts, the Mishna, or text, and the Gemara, 
or commentary. Sometimes, however, the 
name Talmud ie restricted, especially by 
Jewish writers, to the Gemara. There are 
two Talmuds, the Palestinian, oommoaly, 
but incorrectly, called the Talmud of 
Jerusalem, and the Babylonian Talmud. 
They contain the same Mishna, but different 
Gemaras. The Babylonian Talmud is about 
three times as large as the other, and is more 
highly esteemed by the Jews. Webster. 

TALZIE. See Tailzie. 

TAME. Domesticated; reclaimed from 
a natural state of wildness. See Animal. 

TANGIBLE PROPERTY. That 
which may be felt or touched: it must 
necessarily be corporeal, but it may be 
real or personal 

TANT8TRY (a fhonis). In Irish 
Law. A species of tenure founded on im¬ 
memorial usage, by which lands, etc., de¬ 
scended, eeniori et dignissimo tiro sangui¬ 
nis et cognominis, i. e. to the oldest and 
worthiest man of the blood and name* 
Jacob, Law Diet. 

TANK. A "tank" of any kind is an 
artificial receptacle for liquids ; a large basin 
or cistern. The word tank as used in a 
statute unquestionably had reference to the 
class of large metal tanks holding many 
hundreds, or many thousands, of barrels of 
oil which producers of oil have adopted for 
storing their product. 82 8. W. 1020. 

TANTEO. In Spanish Law. Pre¬ 
emption. Burrill; White’s New Recop. 2. 

TANTO. In Mexican Law. The 
right enjoyed by an usufructuary of the 
property, of buying property at the same 
price at whioh the owner offers it to any 
other person, or is willing to take from 
another. Civil Code, Mex. art. 902. 

TARDE VNNI T (Lat.). In Prac¬ 
tice. The name of a return made by the 
sheriff to a writ; when it came into his 
hands too late to be executed before the 
return day. 

The sheriff is required to show that he 
has yielded obedience to the writ, or gjve 
a good excuse for his omission ; ana he 
may say, quod breve adeo tarde venit quod 
exequi non poiuit. It is usual to return 
the writ with an indorsement of fords 
venit. Com. Dig. Retom (D 1). 

TARIFF. Customs, duties, toll, or trib¬ 
ute payable upon merchandise to the 
general government is called tariff ; the 
rate of customs, eto., also bears this name, 
and the list of articles liable to duties is 


also called the tariff. As to the meaning 
of terms, see 79 Fed. Rep. 818. Bee also 
Court or Appraisers or the United 
States ; Reciprocity ; Tax. 

As to the present act and when it went 
into effect, see Statute. 

TAVERN. A place of entertainment: 
a house kept up for the accommodation of 
Btrangers. Webster. Originally, a house 
for the retailing of liquors to be drunk on 
the spot Webster. A house licensed to 
sell liquors in small quantities. 11 Ore. 288. 

In almost all the states the word has 
come to mean the same os inn, with no 
particular reference to the sale of liquors. 
See 2 Kent 597*. note a ; 84 Ala. 451. 
Tavern has been held to include " hotel ” ; 
46 Mo. 598 ; confra, 7 Ga. 296. 

For the liability of tavern-keepers, see 
Story, Bailm. § 7. See Wandeil, Inns 91 ; 
Inn. 


TAX. A pecuniary burden imposed for 
the support of the government. 17 Wall. 
822. The enforced proportional contribu¬ 
tion of persons and property, levied by the 
authority of the state for the support of 
government, and for all public needs. 58 
Me. 591 ; Coofey, Tax. 1. Burdens or 
charges imposed by the legislative power 
of a state upon persons or property, to raise 
money for public purposes. 20 Cal. 818. 


A sum or rate imposed by governmental 
authority for a public object or purpose. 
150 Pa. 118 ; 107 Mo. 464. A tax is a de¬ 
mand of sovereignty ; a toll is a demand of 
proprietorship ; 15 Wall. 278. Taxes are 
not •• debts”; 20 Cal. 818; 23 Atl. Rep. 
(Pa.) 799 ; 84 S. C. 541 ; nor do they em¬ 
brace local assessments ; 92 Ky. 89; 60 
Conn. 112; 2 Wash. 667 ; nor are fees re¬ 
quired by a statute for filing articles of 
incorporation a tax ; 49 Ohio St. 504. 

Taxes differ trom subsidies, in being cer¬ 
tain and orderly, and from forced contri¬ 
butions, etc., m that they are levied by 
authority of law, and by some rule of 
proportion which is intended to insure 
uniformity of contribution, and a just ap¬ 
portionment of the burdens of government; 
Cooley, Tax. 2. See 51 Pa. 9. No matter 
how equitable a tax may be, it is void 
unless legally assessed ; 8 Cush. 567 ; and, 
on the other hand, the injustice of a par¬ 
ticular tax cannot defeat it when it is de¬ 
manded under general rules prescribed by 
the legislature for the general good ; Cooley, 
Tax. 8. 


Taxes are classified as direct, which in¬ 
cludes “ those which are assessed upon the 
property, person, business, income, etc., of 
those wbo pay them ; and indirect, or those 
which are levied on commodities before 
they reach the oonsumer, and are paid by 
those upon whom they ultimately fall, not 
as taxes, but as part of the market price of 
the commodity. Cooley, Tax. 8i. The 
latter includes duties upon imports and 
stamp duties levied upon manufactures; 
ibid. The term "direct taxes” in the 
federal constitution is used in a peculiar 
sense, and suoh taxes are perhaps limited 
to oapltation and land taxes; 8 Dali. 171; 
7 Wall. 483 ; 8 id. 588. 

Direct taxes within the meaning of the 
constitution are only capitation taxes and 
taxes on real estate; 102 U. S. 886. 

It was suggested by Oliver Ellsworth 
and Roger Sherman in a letter to the gov¬ 
ernor or Connecticut, and afterwards by 
Madison, that a state might oolleot and 
pay its quota of any federal direct tax and 
so prevent a federal collection. The same 
view appears as a dictum in the opinion of 
the supreme court of the United States by 
Fuller, C. J., in the Inoome Tax Case. See 
84 Am. L. Reg. N. a. 788. 

By a majority of one, after a re-argument, 
It was held that the inoome tex law of 1894 
was a direot tax and unconstitutional. The 
first decision left the constitutional ques¬ 
tion in doubt, the oourt being equally 
divided; 157 U. 8. 429. On re-a^gument 
before a full court the deoision was by a 
majority of one only. The points settled 
by the opinion of the oourt were, substan¬ 
tially. these : Direot taxes must be appor¬ 
tioned among the several states in aooord- 


1164 


ance with numbers. Taxes on real estate 
are direct taxes, and taxes on the rent or 
income of *eal estate are the same. Taxes 
on personal property or on the income of 
personal property are likewise direct taxes. 
The act of 1894, so far as it falls on the in¬ 
come of real estate and of personal prop¬ 
erty, is a direct tax on the property and 
therefore void, because not apportioned 
acoording to representation ; 158 U. 8. 001. 

States may tax circulating notes of na¬ 
tional banks and United States legal tender 
notes and other notes used as currency ; 
gold, silver, or other .coin are subject to 
taxation as money ; U. S. R. 3. § 280. See 
4 Wheat. 316 ; 9 id. 789 ; 2 Black. 020 ; 2 
Wall. 200 ; 6 id. 594 ; 7 id. 16 ; the provi¬ 
sions of this act do not change existing 
laws. 

Where an act directs a corporation to 
retain a percentage of interest due on its 
indebtedness and to pay it to the state, 
it is a tax on the bondholder ; 134 U. S. 
232 ; an act which directs employers of 
aliens to retain a certain sum from their 
daily wages and pay it to the state is a 
tax on the alien and void; 82 Fed. Rep. 257. 

The state may undoubtedly require the 
payment of taxes in kind, that is, in pro¬ 
ducts, or in gold or silver bullion, etc.; 
Cooley, Tax. 12 See 20 Cal. 318 ; 7 Wall. 71. 

Legacy and inheritance taxes are consti¬ 
tutional, and are not arbitrary ; they are 
not prohibited by the equal protection of 
the laws given by tbe federal constitution ; 
they are taxes not on property, but on the 
succession, which is not a natural right 
but a privilege, and may be conferred sub¬ 
ject to conditions ; 170 U. S. 283. But ah 
act taxing only estates over $20,000 was 
held unequal and therefore void ; 53 Ohio 
St. 814. See an article by Luther E. Hewitt 
in 84 Am. Law Reg. N. s. 179. 

The power to tax is vested entirely in 
the legislative department. No matter 
how oppressive taxation may be, the judi¬ 
ciary cannot interfere on that account ; 8 
Wall. 588; 18 id. 200 ; 47 Miss. 807. See 83 
Ala. 606. It can only check excess of 
authority. The right to lay tAxes cannot 
be delegated by the legislature to any other 
department or the government; 52 Mo. 
188 ; 47 Cal. 456 ; 4 Bush 464 ; except that 
munioip&l corporations may be authorized 
to levy local taxes; Cooley, Tax. 62 ; 49 
Mo. 559, 574 ; 73 Pa. 448, 

The constitutional guaranty which de¬ 
clares that no person shall be deprived of 
property, etc., except by the judgment of 
his peers or the law of the land does not 
neoessarily apply to the collection of taxes ; 
28 Ga. 566 ; Cooley, Tax. 37 ; Miller, Const. 
106 ; taxes have been said to be recover¬ 
able, not only without a jury, but without 
a judge; 6 T. B. Monr. 641. Though differ¬ 
ing from procedure in courts of justice, 
the general system of procedure for the 
levy and collection of taxes established in 
this country is due process of law; 104 
0. S. 78; 96 id. 97. 

Taxes become a lien on property only by 
statute ; 55 N. J. L. 58; 18 Fed. Rep. 344 ; 
19 Wall. 659. There are many taxes which 
may be levied without notice to the tax¬ 
payer ; 111 U. S. 701. 

A sovereign power has the unlimited 
power to tax all persons or property with¬ 
in its jurisdiction ; 20 Wall. 46; 66 N. C. 361. 
But its power is Limited to such as is within 
its jurisdiction ; 153 U. 8. 628; but when 
a person is resident within a state, his 
personal property may be taxed wherever 
it is; 16 Pick. 572; 8 Ore. 13; personal 
property may be separated from its owner 
ana he may be taxed on its account, at the 
place where it is, although not the place 
of his own domicil; 141 U. 8. 18 ; and the 
stock of a foreign corporation may be 
taxed to the resident owner . 82 N. C. 420 : 
a franchise tax on a foreign corporation 
covering all contracts made in a state, does 
not apply to a contract of a corporation 
signed by its local agent and by the other 

e rty within the state and stipulating that 
e contract is not valid unless counter¬ 
signed by its manager in the state and 
approved at its home office in another state, 
even if it is to be performed withirt the 


state ; 16tf U. S. 81. See 2 App. Div. N. Y. 
500. The mere right of a foreign creditor 
to receive from his debtor within the state 
the payment of his demand cannot be sub¬ 
jected to taxation within the states 15 
Wall. 300. See supra. Shares in a corpo¬ 
ration are the shares of the stockholder 
wherever he may have his domioil, and 
can only be taxed by the jurisdiction to 
which his person is subject; 16 Pick. 572; 
49 Pa. 526 ; subject to the qualification that 
a foreign corporation must always accept 
the privilege of doing business in a state 
on such terms as the state may see fit to 
exact; Cooley, Tax. 10. Undor a statute 
providing for taxation of all personal prop¬ 
erty within the state owned by non-resi¬ 
dents, a tax cannot be imposed on clioses 
in action, owned by a non-resident and 
left with an attorney in the state forcollec- 
tion, nor on municipal bonds so owned and 
temporarily on deposit in a bank in the 
state for safekeeping ; 59 Ind. 472. Where 
the legal title to choses in action is in a 
trustee, they are subject to taxation at his 
domicil; 17 S. E. Rep. (Ga.) 61. 

Tangible personal property situate within 
a state may be taxed there without regard 
to the residence of the owner; 48 N. Y. 
890 ; 52 Pa. 140; and the real estate of a 
non-resident may be taxed where it is sit¬ 
uated ; 4 Wall. 210 ; 16 Mass. 208. 

It is the general rule to assess personalty 
to the owner where lie has his domicil; 17 
Nev. 383; and sometimes, wherever it 
may be located in the state, either to the 
owner, his agent, or person having charge 
of it, whether the owner is a resident or 
not; 66 Pa. 446 ; 85 N. Y. 850; and this 
rule is sometimes applicable to choses in 
action ; 69 Mo. 454; vessels are usually as¬ 
sessed at theport where registered ; 58 N. 
Y. 242; 17 How. 713; ferryboats, where 
owned; 57 Ala. 02 ; property in a partner¬ 
ship, usually where the business is carried 
on ; 24 Vt. 9 ; and where one carries on a 
business at a place other than his domicil, 
it is held to be proper to assess the prop¬ 
erty to one in cliaige of the business ; 88 
Ill. 170. Personalty in the hands of a 
trustee is assessed to him at hi9 domicil; 10 
Ohio St. 431 ; but sometimes to the benefi¬ 
ciary, if a resident of the state; 124 Maas. 
183; and if the fund is in charge of a 
court, in the jurisdiction in which it is 
controlled; 39 N. J. 653. The personalty 
of a decedent is sometimes assessed to the 
estate at the place of situs, if the decedent 
was a non-resident, or at his last domicil. 

If a resident; 24 la. 436 ; and sometimes to 
the personal representative at his domioil; 
89 N. J. 650; and continues to be so as¬ 
sessed until distributed; 53 Mich. 554. 
The personalty of persons under guardian¬ 
ship is sometimes assessed where the ward 
lias his domicil; 38 Pa. 157 ; or to the 
guardian; 80 Ky. 71; and this would 
probably be the nile if the guardian, living 
in the state, had possession of the prop¬ 
erty, and the wara were a non-resident; 38 
Pa. 157. The place for the assessment of 
the personalty of a corporation is its princi¬ 
pal office, unless otherwise directed by 
statute; 00 Me. 196. It is customary for 
the states to tax so m uoh of the property 
of foreign corporations as lies within the 
state limits. 

Shares in a corporation are properly as¬ 
sessed as the owner's personal estate in the 
jurisdiction to which nis person is subject, 
whether the corporation be foreign or do¬ 
mestic; 49 Pa. 526; 16 Pick. 572; but the 
state may give stock, held by individuals, 
an v situs for the purpose of taxation ; 59 
Md. 185; and it may provide that the 
shares of stockholders shall be assessed at 
the place of corporate business and the tax 
paid by the corporation for its members ; 

57 Md. 81. A tax laid in California upon 
corporate stock, owned exclusively by a 
non-resident, and with all its property in 
another state, was held void ; 22 Fed. Rep. 
602. 

A tax imposed by a state upon tangible 
property within its limits, the owner of 
which is a non-resident, is nut a personal 
charge against the owner, but must be en¬ 
forced against the property ; 11 N. Y. 568; 


5 Met. 73 ; and such personalty cannot be 
taxed unless it has an actual situs within 
the state so as to be under the protection of 
its laws ; oO Ga. 887. See Rolling Stock 
The rule or fiction of law that personal 
property, more especially choses in action 
has no situs away from the domicil of the 
owner at which it is deemed to be present 
originated, according toSavigny, in Rome! 
ana acquired the designation of mobitia 
personam sequuntur; but its applicability 
*° property was never held to extend be- 
yond Roman territory. Subsequently it 
became a device of international comity 
which, it is declared in 12 Vt. 152, was 
subsequently adopted from considera¬ 
tions of general convenience and policy 
and for the benefit of commerce." It was 
never invented with a view to its being 
used as a rule to govern and define the at? 
plication and scope of taxation, nor was it 
intended to have any other meaning than, 
that, for the purpose of the sale and distri¬ 
bution of property, any act, agreement, or 
authority which is sufficient in law where 
the owner resides, shall pass the property 
in the place where the property is, more 
especially to facilitate the distribution of 
decedents estates by enabling owners to 
dispose of their property without embar¬ 
rassment from their ignorance of the laws 
of the country where it is ; David A. Wells 
in 52 Pop. Sci. Monthly 358. 

Two states cannot tax at the name time 
the same property, nor can a stAte tax 
property and interests lying outside of its 
jurisdiction ; 7 Wall. 262. 

As to foreign-held bonds, “ the power of 
taxation of a state is limited to persons, 
property, and business witbinher jurisdic¬ 
tion ; all taxation must relate to one of 
these subjects." 15 Wall. 300. 

11 Bonds issued by a railroad company 
are property in the hands of the holders, 
and ivhen held by non-residents of the 
state in which the company was incorpo¬ 
rated, they are property beyond the juris¬ 
diction of the state." 15 Wall. 300. 

As to the situs of chases* in action, see 11 
Harv. Law Rev. 95. 

It has been held in Indiana that life in¬ 
surance policies are not taxable as personal 
property, such tax being against public 
polioy; 55 Alb. L. J. 294. Patent rights 
are not taxable ; 29 L. R. A. (Ky.) 786; so 
in New York court of appeal in a case yet 
unreported (Oct. 15, 1898); and in Penn¬ 
sylvania ; 151 Pa. 265 ; and Tennessee. 

A poll or capitation tax is so called be¬ 
cause it is a tax on the poll or person 
merely, without regard to property or 
other circumstances ; 18 Fed. Rep. 135; 61 
N. C. 21. It is used in some states, as 
Pennsylvania, to establish a qualification 
for voting. It was abolished in Massachu¬ 
setts and in Delaware (by the constitution 
of 1898) and a registration fee adopted in 
its stead. See Registration. It is a di¬ 
rect tax within the meauing of the federal 
constitution ; 7 Wall. 433 ; 8 id. 533 ; and 
cannot be laid by the United States except 
in proportion to population ; 102 U. S. 587. 
The domicil of tne taxable is the place of 
the imposition of the poll tax ; 23 N. J. L. 
517. One person cannot have two domi- 
oils for the purpose of taxation ; 4 Mass. 
534; nor can one be abandoned until 
another is acquired; 132 id. 89. See 
Domicil. 

A state may bind itself by a contract, 
based upon a consideration , to refrain from 
exercising the right of taxation in a par¬ 
ticular case ; 15 Wall. 460 ; 16 id. 244 ; 6 
Conn. 223 ; s. c. 16 Am. Dec. 46, □. 

The agencies selected by the federal gov¬ 
ernment for the exercise of its functions 
cannot be taxed by the states: for in¬ 
stance, a bank chartered by congress as the 
fiscal agent of the government; 4 Wheat. 
816 ; the loans of the United States; 2 
Wall. 220; 7 id. 16, 20 ; see 134 U. S. 594 ; 
the bonds or obligations of the United 
States for the payment of money ; 134 U. 

8. 594 ; 133 id. 660; on United States rev¬ 
enue stamps ; 101 Mass. 329; the salary of 
a federal officer ; 16 Pet. 435 ; the property 
of the United States ; 188 U. S. 496. But 
government agencies are only exempt from 
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ment of a public nature shall be assessed 
upon the abutting property, and other prop¬ 
erty in the vicinity, is in doubt. The earlier 
cases bo held ; but since many state consti¬ 
tutions have made provision forequality of 
taxation, several courts have held that the 
ooetof a local improvement can be assessed 
upon particular property only to the extent 
that it is especially and particularly bene¬ 
fited, and that as to the excess, it must be 
borne by the public. See 82 Pa. 360; 69 
id. 353; 18 N. J. Eq. 519. 

As to exemptions from taxation : In the 
absence of any constitutional provision, the 
right to make exemptions is included in 
the right to apportion taxes; i3 Pa. 449; 
34 Ind. 391 ; and when made on grounds of 
public policy they may be recalled; 13 
Wall. 373 ; 47 Cal. 222 ; and all exemptions 
are strictly construed ; 18 Wall. 225; 127 
Pa. 435; being in derogation of the sov¬ 
ereign and common right; 132 U. S. 174, 
190 ; they are not favored by the courts ; 
76 N. Y. 64 ; property exempted from tax- 
tion must be of a public nature and for a 
public purpose, where the general use is 
of a public nature the right to exemption 
is not impaired by the fact that part of the 
property is used for producing revenue, as 
in the case of a public library, and statu¬ 
tory exemption is not impaired by the fact 
that part of a library building is a theatre 
or hall occasionally let to outside parties; 
23 Misc. Rep. 1. 

An exemption of “ institutes of purely 
public charity ” was held to include private 
institutions of purely public chanty not 
administered for private gain ; 86 Pa. 306 ; 
essential features of a public use are that 
it is not confined to privileged individuals 
but open to the indefinite public ; 86 Pa. 
306. The residence of a clergyman is not 
exempt as a “ building for religious wor¬ 
ship,” because it contains one room set 
apart as a religious chapel; 12 R. I. 19. 
See 34 Am. L. Reg. N. s. 169, 

Immunity from taxation is not in itself 
transferable. It must be considered as a 
personal privilege not extending beyond 
the immediate grantee, unless otherwise 
expressly declared ; 130 U. S. 687. 

It lias been held that the legislature of a 
state may grant to a corporation a per¬ 
petual exemption from taxation ; 13 Vt. 
525; 11 Conn. 251; 24 Miss. 386; but 
privileges which may exempt a corpora¬ 
tion from the burdens common to individ¬ 
uals do not necessarily flow from their 
charter, but must be expressed in it or they 
do not exist; Marshall, C. J , in 4 Pet. 514. 
As to exemption from taxation by charter 
grant, see 85 Cent. Law J. 172. 

Equity will restrain the collection of 
taxes illegally imposed, but there must be 
some equitable ground for relief besides 
the illegality of the tax ; 139 U. 8. 658. 
Such ground may be liability to irrepar¬ 
able injury or to vexatious litigation ; 118 
id. 525. Where there is a statutory rem¬ 
edy, it is exclusive ; but if the statute 
leaves open to judicial inquiry all jurisdic¬ 
tional questions, the decision of an admin¬ 
istrative board does not preclude a resort 
to judicial remedies ; 168 id. 239. If a 
remedy is provided, as by a board of 
equalization, redress there must first 
be Bought; 86 Fed. Rep. 200. 

Federal oourrs may issue a mandamus 
against counties or municipal corporations, 
to compel the levy of a tax to pay their 
judgments ; 86 Fed. Rep. 264. 

Roiling stock continuously used In a state 
acquires a situs therein for taxation r and 
even though it is used exclusively m in¬ 
terstate commerce, it may be subjected in 
the state to an equal property tax ; 29 Fed. 
Rep. 658 ; 18 Wall. 5. It is within the leg¬ 
islative power to establish a situs for per¬ 
sonal property elsewhere than at the place 
in which it is found, and rolling stock used 
continuously in two states may have a 
situs in each, but can be taxed in each only 
upon a fair proportion of the value; 29 
Fed. Rep. 658. The continuous use in one 
state necessary for taxation is not pre¬ 
vented by frequent change of cars from 
one road to another and the fact that the 
identical cars are not continuouslv used 
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of transactions disclosed in 257 V. $. 156 
and 257 V. S. 176, certain corporate assets 
not exceeding accumulated surplus were 
segregated and (visaed to individual slock- 
holders The value of the segregated thing 
so received was held to constitute taxable 
income. 265 V. 8. 252. 

TAXABLE PERSON. A trustee is a 
taxable person under the Act of Oct. 3, 1917 
which requires that * trustees, executors and 
all persons, corporations, or associations, 
acting in any fiduciary capacity, shall make 
and render a return of tne. income of the 
person, trust, or estate for whom or which 
they art. and be subject to all the provisions 
of this title which apply to individuals." 
255 U. S. 516. 

TAXABLE PROPERTY. See List 
or Taxable Property. 

TAXATION. The process of taxing 
or imposiug a tax. Webster, Diet. 

In Practice. Adjustment. Fixing the 
amount: e. g. taxation of costs. 3 Chitty, 
Gen. Pt. 603. 

TAXATION OP COSTS. In Prac¬ 
tice. Fixing the amount of costs to which 
a party is entitled. 

It is a rule that the jury must assess the 
damages and costs separately, so that it 
may appear to the court that the costs 
were not considered in the damages ; and 
when the jury give costs in an amount in¬ 
sufficient to answer the costs of the suit, 
the plaintiff may pray that the officer may 
tax the costs, and such taxation is inserted 
in the judgment. This is said to be done 
ex ass&tsu of the plaintiff, because at his 
prayer. Bac. Abr. Coats (K). The costs 
are taxed in the first instance by the pro- 
thonotary or clerk of the court. See 2 
Wend. 244 ; 1 Pick. 211. A bill of costs, 
having been once submitted to such an 
officer for taxation, cannot be withdrawn 
from him and referred to another ; 2 Wend, 
252. See Costs. 

TAXES. See State Taxes. 

TAXING OFFICER. An officer in 
each house of parliament, whose duty it is 
to tax the costs incurred by the promoters 
or opponents of private bills. May, Pari. 

TAXPAYER. One who is assessed and 
pays a tax; or a person chargeable with a 
tax; one from whom the government demands 
a pecuniary contribution towards its support. 
164 Ky. 511, 175 S. W. 996. 

The word "taxpayers" used in a statute 
is construed to mean voters who pay taxes, 
and does not include those whose wives only, 
pay taxes. 49 S. W. 337. 

TAXT-WARD. An annual payment 
formerly made to a superior in Scotland, 
instead of the duties due him under the 
tenure of ward-holding. Whart. 

TEACHER. See Schools. 

TEAM. Within the meaning of an 
exemption law, one or more horses, with 
their harness and the vehicle to which they 
are customarily attached for use. Anderson ; 
32 Barb. 291. The animals which a house¬ 
holder or the head of a family uses in the 
business of providing for his family. Id.; 
31 N. Y. 653. In a statute allowing oamagea 
for injury from the condition of a highway, 
was held to include a horse driven with 
other horses unharnessed. Id.; 57 N. H. 29, 
30. Referring to turning out on meeting 
in a highway, may mean a vehicle, with 
animals drawing it, and used for loads 
instead of persons. Id.; 41 Conn. 577. In 
another statute, held to mean two or more 
horses, oxen or other beasts, harnessed to¬ 
gether to the same vehicle for driving. Id.; 
60 Iowa 462. See Theme. 

TEA M WORK. "Work done by a team 
as a substantial part of a man's business. 
49 Vt. 375. It has been held to extend to 
other than agricultural work, as hauling 
°°*k; ® Q- B. D. 636, overruling 8Q. B. D. 
1. A covenant to provide team work does 


not oblige a lessee to find the instruments 
necessary for its performance ; id, 

TEAMSTER. One who drives horses 
in a wagon for the purpose of carrying 
goods for hire. 16 Nev. 416 : 34 * Cal. 806. 
He la liable as a common carrier. Story, 
Bailm. £ 496. A teamster is a laborer; 26 
N. E. Rep. (led.) 272. See Carrier. 

TECHNICAL. That which properly 
belongs to an art. 

In the construction of contracts It Is a general 
rule that technical words are to betaken according 
to their approved and known use In the trade in 
which the contract Is entered Into or to which it 
relates, unless they have manifestly been under¬ 
stood In another sense by the parties ; 2 B. i P. 
164. See Construction. 

TEDDING. Spreading. Tedding grass 
is spreading it out after it is cut in *he 
swath. 10 East 5. 

TEDING - PENNY, TETHING- 
PENNY, or TITHING-PENNY. A 

small duty or payment to the sheriff, from 
each tithing, towards the charge of keeping 
courts, etc., from which some of the religious 
were exempted by royal charter. Wharton. 

TEEP. A promissory note given by a 
native banker or money lender to zemin¬ 
dars to enable them to furnish government 
with security for the payment of their 
rents. Whart. 

TELND COURT. In Scotch Law. 
A court which has jurisdiction of matters 
relating to teinds ( q. v.). 

TELNDS. In Scotch Law. Tithes. 

TELEGRAPH. An apparatus, or a 
process for communicating rapidly between 
distant points, especially by means of pre¬ 
concerted visible signals representing words 
or ideas, or by means of words and signs 
transmitted by electro-magnetism. Web¬ 
ster, Diet. Tne term, as generally used, 
applies distinctively to the electro-mag¬ 
netic telegraph. 

In the United States all telegraph lines 
are operated by companies, either under 
the authority of general laws, or by express 
charter; Scott A J. Telegr. § 3. The tele¬ 
graph is an instrument of commerce ; 127 
U. S. 411 ; 122 id. 347 ; and telegraphic com¬ 
munication between states is interstate 
commerce ; 127 U. 8. 640. Telegraph com¬ 
panies are <yua#z’-public agencies, and their 
rights, duties, and obligations are matters 
arising under the general law. Questions 
arising in connection with them are not 
controlled in the federal courts by state de¬ 
cisions ; 156 .id. 210 ; 148 id. 92. An indict¬ 
ment of a telegraph operator in Connecti¬ 
cut who transmitted a message to New Jer¬ 
sey directing a bet on a horse-race, was up¬ 
held under a statute prohibiting betting on 
horse races, and the statute was held not to 
be in violation of the commerce clause in 
the constitution ; 40 Atl. Rep. (Conn.) 179. 
Exclusive franchises may be granted, but 
will not be implied ; 11 Pet. 420 ; 11 Leigh 
42. By a federal statute, companies are 
authorized to construct their fines upon 
any public road or highway, and across 
navigable streams, but so as not to interfere 
with their_publio use or navigation ; 46 
Me. 483. ^ The telegraph is a public use 
authorizing the exercise of the right of 
eminent domain ; 43 N. J. L. 381. Under 
the general police power, municipal cor¬ 
porations may regulate the manner in 

which tho lines are to be constructed in 
cities, bo as not to interfere with the com¬ 
fort and safety of the inhabitants ; Scott A 
J* Telegr. § 54. But the power of the 
municipality is to regulate, not to prohibit; 
42 U. S. App. 686 ; and in the absence of 
evidence that a proposed method of laying 
the wires by a company will impede or en¬ 
danger the use of tlie streets by the public, 
a court of equity will enjoin the town from 
interfering with the wires; 19 Am. L. Reg. 
R. 8. 825. Unless under the sanction of 
legislative enactment the erection of tele- 

f raph posts or the laying of tubes in any 
ighway is a nuisance at common law ; 6 
Cox, C, C. 174; 80 Beav. 287. See Poles ; 
Wires. 


It has been generally held that the obli¬ 
gations of telegraph companies are not the 
same as those of common carriers of goods; 
41 N. Y. 544 ; 45 Barb. 274 ; 10 Md. 841 ; 13 
Mich. 523 ; see Luws. Carr. 8 ; but this 
language has been thought to be too broad, 
and it has been said that these companies 
are common carriers of messages, subject 
to all the rule 9 which are in their nature 
applicable to all classes of common car¬ 
riers; Shearm. A R. Negl, § 554. The 
better opinion would seem to be that since 
these companies perform a quast-publio 
employment, under obligations analogous 
to those of common carriers, the rules 
governing the latter should be applied to 
them, but modified to meet the changed 
conditions of the case ; 1 Daly 547 ; 35 Pa. 
298; 18 Allen 226 : 58 Ga. 433. They were 
held to be common carriers in 17 C. B. 3 ; 
13 CaL 422 ; 8 U. S. App. 30. They re¬ 
semble common carriers in tliat they are 
instruments of commerce and exercise a 
public employment, and must serve all 
customers alike, but they are not common 
carriers in that their duties are different 
and are performed in different ways, and 
they are not subject to the same liabilities ; 
134 U. S. 14, cfemg 21 Wall. 264 ; 105 U. S. 
400. They are not bailees. They cannot 
contract with their employers against their 
own negligence, although they can make 
reasonable rules limiting the measure of 
their respor sibility. What is reasonable 
must be determined with reference to 
public policy; 21 Wall. 264. 

Due and reasonable care is required of 
telegraph companies in the performance of 
their duties ; 13 Allen 220; 78 Pa. 238 ; 48 
N. Y. 132; 15 Mich. 525; and the neces¬ 
sity for such care is made the greater by 
the delicacy of the instrument and the 
skill required to manage it; 15 Mich. 525 ; 
60 III. 421. 

Telegraph companies may limit their 
liability by notice to the sender of the 
message; 83 Ind. 429 ; 74 Ill. 168; 30 How, 
Pr. 413; 113 Mass. 299; 17 C. B. 8. A 
company may make reasonable rules rela¬ 
tive to its business, and thereby limit its 
liability. A rule that the company will 
not be responsible for the correct trans¬ 
mission of despatches, beyond the amount 
received therefrom, unless repeated at an 
additional expense, is reasonable ; 11 Neb. 
87 ; 154 U. S. 1; 17 C. B. 3 ; 17 U. C. Q. B. 
470; 15 Mich. 525; whether the sender 
read the contract or not; 78 Pa. 238 ; 137 
Mass. 463 ; but such regulations were held 
void in 60 III. 421 ; 74 id. 168; 70 Me. 493; 
37 Ohio St. 301; 33 Kan. 679, 685 ; which 
cases are cited but not approved in 154 U. 
S. 1 ; but no regulations or device will 
avail to avoid liability in case of negligence 
or fraud ; 84 Wis. 471; 87 Mo. 472; nor 
from injury which the repetition would 
not have prevented ; 70 Ill. App. 275; nor is 
tlie company relieved from liability for de¬ 
lay in delivery not referable to any mis¬ 
take in the tenor of tho telegram ; 50 P&c. 
Rep. (Nev.) 438; nor where the company 
failed to put the message on its transit; 13 
Md. 841; and failure to transmit and 
deliver a message correctly is prinia facie 
evidence of negligence; 58 Ark. 434. 
Such regulations have been held not to ap¬ 
ply to the reoeiver of the message; 35 Pa. 
298 ; 169 Ill. 610; but the cases on tins 
point are very conflicting; they may be 
found collected in 61 Am. St. Rep. 214. 

The current of authority favors the rule 
that the usual conditions in the blanks of 
telegraph companies exempt them only 
from the consequences of errors arising 
from causes beyond their control, whether 
the message be repeated or unrepeated; 
78 Pa- 238 ; 27 la. 433; 1 Col. 230; 5 S. C. 
8.58 ; 95 U. 8. 655; 2 Am. L. Rev. 615. See 
107 N. C. 449. Notice of regulations must 
be brought home to the sender of the des¬ 
patch, if they are to be regarded as incor¬ 
porated in his contract; 1 Daly 547. His 
signature to the printed conditions is suf¬ 
ficient evidence of knowledge, and he will 
not be heard to say that he did not read 
them; 118 Maas. 269 ; 15 Mich. 525 ; see 85 
Tenn. 539 ; 97 N. C. 57; they are part of 
the contract; 154 U. S. 1. 
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Telegraph companies are not allowed to 
show any preference in the transmission of 
despatches, except as regulated by statute ; 
28 Ind. 877 ; 56 Barb. 46. They may refuse 
to Bend obscene messages, but they cannot 
jud^e of the good or bad faith of the send¬ 
ers in the use of language not in itself im¬ 
moral ; 57 Ind. 405. They may refuse to 
communicate a message which is to fur¬ 
nish the means of carrying on an illegal 
business; and this, regardless of the motive 
by which they are actuated in refusing to 
oommunicate the message; 84 Ky. 664; 
they need not supply reports to bucket 
shops; id .; nor supply market or stock re¬ 
ports ; Croew. Electr. § 291. 

In England, it is held that the receiver 
of a message, hot being party to the con¬ 
tract for despatching it, can claim no 
rights under it; L. R. 4 Q. B. 706; 3 C. P, 
Div. 1, 62; Poll. Torts 522; so in Cunada; 
23 U. C. C. P. 150; but in the United 
States the right of action in such cases has 
been conceded ; 1 Am. L. Reg. 685 ; Croew. 
Electr. § 432; and this right has been based 
upon the “ misfeasance ’ of the company 
upon which the receiver acted to his in¬ 
jury ; 85 Pa. 208 ; 52 Ind. 1. There is no 
liability in tort to the sender where there 
is an express contract; Crosw. Electr. 
§ 458; except perhaps in cases where the 
stipulations on the telegraph blanks are 
considered rather as regulations of the 
business than as contracts ; id. If the send¬ 
er of the message is the agent of the ad¬ 
dressee, either disclosed or undisclosed, the 
latter may maintain an action against the 
company ; 110 Ill. 403; whether the com¬ 
pany had knowledge of the fact or not; 
Crosw. Electr. § 454. 

Telegraph companies are bound to re¬ 
ceive and transmit messages from other- 
companies, but are not held responsible for 
their defaults ; 45 N. Y. 744. But a recent 
text writer is of opinion that they are not, 
at common law, bound to receive messages 
for points not on their own lines ; Crosw. 
Electr. § 445. In many states statutes 
provide otherwise ; see id. § 385 ; but if a 
company accepts a message for transmis¬ 
sion over a connecting line, it is liable to 
the same extent as over its own lines ; 2 
Tex. Civ. App. 429; 1 Daly 554 ; but it is 
held that its only obligation in such case 
is to deliver the message correctly to the 
connecting line; 16 U. C. Q. B. 530; 18 
id. 60. 

They may not unjustly discriminate in 
their rates, although they may make dif¬ 
ferent rates t:> different customers if the 
conditions of the business require it; 62 
N. W. Rep. 506. 

A railroad company cannot grant a tele¬ 
graph company the exclusive right to es¬ 
tablish telegraph lines along its way, such 
contracts being void as in restraint of 
trade ; 11 Fed. Kep. 1. 

Employes of telegraph companies can¬ 
not refuse to answer questions as to mes¬ 
sages transmitted by them; and they must, 
if called upon, produce such messages; 20 
L. T. N. s. 421 ; 15 Fed. Rep. 712; 3 Dill. 
567 ; 72 Mo. 83 ; 70 . Cal. 683 ; an operator 
may be required to testify to the contents 
of a telegram addressed and delivered to a 
defendant on trial under indictment; 58 
Me. 267 ; 7 W. Va. 544 ; 3 Dill. 667: And 


even when a statute forbids the divulging 
of the oontents of a telegram, it has been 
held not to apply when the testimony of 
an operator is required in a court Of jus¬ 
tice ; 2 Pare. Eq. Cas. 274. See Allen, Tel. 
Caa. 496, n. The power of the court to 
compel the local manager of a company to 
search for and produce private telegrams 
has been enforced in Missouri by subpoena 
duces tecum , notwithstanding a statute 
similar to that referred to above; 72 
Mo. 83; 58 Me. 267; 15 Fed. Rep. 712 ; 70 
Cal. 683 ; 55la. 168. The doctrine of these 
decisions has been severely criticised, but 
they have not been overruled; Cooley, 
Const. Lim., 6th ed. 371, note ; 18 Am. L. 
Reg. N. s. 65. See 5 So. L. Rev. 473. 

The Home Secretary of England has the 
power to order telegrams to be detained 
and opened for reasons of state or public 
justice; which power is exercised by ex- 
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terras tud conditions, and that a telegraph 
company of one state shall not. after ao 
oepting them, be excluded by another state 
from prosecuting its business within her 
jurisdiction, is a legitimate regulation of 
commerce and is appropriate legislation to 
execute the powers or commerce over the 
postal service ; 06 U. S. 1. It anplies equally 
to telephone companies. The privileges 

C nted must be exercised subject to the po- 
i power of the state, provided regulations 
are not oppressive and such as show an in- 
tent to control and perhaps defeat the 
company's existence; 85 Fed. Rep. 19. 
Since this act a railroad company, operat¬ 
ing a post road over which interstate 
commerce is carried, cannot grant to a 
telegraph company the sole right to con¬ 
struct a line over its right of way so as to 
exclude other companies whioh have ac¬ 
cepted the provisions of the said act, the 
lines of which would not obstruct the busi¬ 
ness of the first company; 160 U. S. 1* 
Cables laid across navigable streams or 
waters must not obstruct navigation ; 30 
U. S. App. 247. 

Suimariiie telegraph lines are subordi¬ 
nate to navigation and must be so laid and 
maintained as not to interfere therewith, 
and the company is liable in damages to 
vessels injured by them ; 59 Fed. Rep. 365 ; 
43 id. 85 ; 60 X. Y. 510; but in England 
injury resulting from submarine telegraph 
lines is held to be a question of negli¬ 
gence; 15 C. B. x. s. 759. See 15 Am. L. 
Rev. 211. 

An opinion of the attorney-general 
given at the request of the secretary of 
state in January, 1698, holds that, in the 
absence of legislation, the president may 
control the landing of foreign submarine 
cables, either preventing it, if necessary, 
or permitting it on conditions demanded 
by the public interest. 

See, generally, Allen, Telegraph Cases; 
Scott & Jarnagin, Telegraphs ; Sherman & 
Redfield, Negligence ; 35 Amer. & Eng. 
Corp- Cas. 1-94; 26 Wkly. Law Bui. 147 ; 
Commerce; Evidence; Poles; Wires. 

Telegraph Corporations. The highest 

eourt of California construed “telegraph" 
corporations as used in § 536 of the Civil 
Code of that State as not including “tele¬ 
phone" corporations. § 536 Civil Code of 
California. 224 U. S. 330. 

TELEGRAPH COMPANIES. S<e 

Telegraph. 

TELEGRAPH COMPANIES, DIS¬ 
TRICT. See District Telegraph Com¬ 
panies. 

TELEPHONE. An instrument for 
transmitting spoken words. See 105 
Ind. 261. 

In law the owners and operators of tele¬ 
phones are in much the same position as 
telegraph companies. There appears to be 
no distinction between telephonic and tel¬ 
egraphic communication; 0 Q. B. Div. 
344, approved in 62 Wis. 32; 66 Md. 410: 
53 N. J1 L. 341 ; 42 Fed. Rep. 273. They 
have been called “ common carriers of ar¬ 
ticulate speech," that is to say, even though 
their liabilities do not in all respects re¬ 
semble the liabilities of ordinary common 
carriers, yet, like common carriers, they 
are engaged in a semi-public occupation, 
and have duties and privileges accord¬ 
ingly ; 24 Alb. L. J. 283; 22 id. 363. They 
are subject to the rules governing comm on 
carriers; 2 C. C. A. 1 ; 50 Fed. Rep. 677, 
affirming 47 id. 633; and are bound to fur¬ 
nish equal facilities to all persona or cor¬ 
porations belonging to the classes which 
they undertake to serve; 50 Fed. Rep. 
077. See 61 Vt. 241 ; 70 N. W. Rep. (Neb ) 
171; even to a rival company; 3 U. S. 
App. 30. 

Statutes in some states provide that tele¬ 
phone companies shall serve all who apply 
as subscribers. Prior to the passage of such 
acts there was much litigation as to whether 
they could refuse their service under 
any circumstances. It was held that tele¬ 
phone companies are bound to furnish 
equal facilities to all telegraph companies : 
66 Md. 399 ; see, also, 47 Fee. Rep. 083 ; 28 


id. 639; 36 Ohio St. 296; but in 49 Conn. 
853, the court held otherwise, upon the 
ground that the telephone company, a 
local company, was restricted under its 
License on the patents used by it, and must 
be considered as doing business only within 
the lines of such restriction. Telephone 
companies are bound to furnish telepnones 
to private individuals under ordinary cir¬ 
cumstances ; 105 Iud. 250. See 114 Pa. 692. 

It has been held that the remedy against 
a subscriber for refusal to pay is to oring 
suit for the amount due ; 17 Neb, 126. 

It has been held that a telephone com¬ 
pany must transmit despatches impartially 
for all who choose to send them ; and may 
make no discriminations in favor of or 
against particular individuals. So a con¬ 
tract between a telephone company and 
the owner of patented telephone instru¬ 
ments, that in the use of such instruments 
by the telephone company discriminations 
should be made against certain telegraph 
companies was declared void ; 36 Ohio 
St. 296. 

In England, a message sent by telephone 
has been held to come within a statute 
placing the transmission of telegraphic 
messages and telegrams under the control 
of the postmaster-general, though the tele¬ 
phone was not invented or contemplated 
in 1869 ; 6 Q. B. Div. 244. "Where the les¬ 
sees of a tramway discharged electricity 
into the ground by uninsulated wires and 
the current interfered with the instruments 
of a telephone company ; the tramway 
company was held liable ; 08 L. T. 283. 
But an injunction will not lie at the suit 


messages. 140 Ky. 105, 130 S. W. 995. 

TELL-TALES. An instrument or de¬ 
vice, usually automatic, for giving informa¬ 
tion as to number, position, condition, 
etc. For example, a row of dangling straps 
or ropes suspended above a railway-track 
so us to warn any one standing on & car-roof 
of the approach of a low overhead structure ; 
also, a lender or other device to warn track¬ 
walkers of dangers, such ns cavities, in the 
permanent way. Stand. Diet. 

TELLER ( tallier , one who keeps a 
tally). An officer in a bank or other insti¬ 
tution. A person appointed to receive 
votes. A name given to certain officers in 
the English exchequer. 

The duties of tellers in banks consist of 
the receiving of all suras of money paid into 
the bank, and the pacing of all sums 
draw*n out. The position ranks next in 
importance to that of cashier. The author¬ 
ity of a teller to certify that a cheque is 
“good,” so as to bind the bank, has been 
denied ; 9 Mete. 306 ; but is supported by 
the weight of decisions ; 39 Pa. 92 ; 52 N. 
Y. 96; Morse, Bk. 201. See Officers. 

TEMPERANCE. It has no fixed legal 
meaning as contradistinguished from its 
usual import. It is habitual moderation 
in regard to the indulgence of the natural 
appetites and passions; restrained or mod¬ 
erate indulgence ; moderation ; as temper¬ 
ance in eating and drinking; temperance 
in the indulgence of joy or mirth. Web. 
Diet, in 84 Cal. 123. See Liquor Laws. 


of a telephone company to restrain an 
electric railway company from permit¬ 
ting the escape of electricity from its wires, 
where it appears that the former could 
obviate the trouble by the use of a return 
wire, and at a less expense than any the 
railway company could adopt; 42 Fed. 
Rep. 273. 

A telephone company may enjoin the 
proprietor of a hotel from permitting his 
boarders to use an instrument in the hotel, 
for their private business, though they 
may use it to call for a carriage and such 
like ; 32 Am. L. Rev. 736 (S. C. of D. C.). 

A telephone company maintaining a line 
between different cities and towns with 
public stations therein is required to main¬ 
tain a messenger service to notify persons 
at a reasonable distance when they are 
wanted, and is liable for the negligence of 
its messengers and a regulation to the con¬ 
trary is void; 42 N. E. Rep. (Ind.) 1035. 
Such a company is also liable in damages 
to a traveller, who, during an electric 
storm, comes in contact with one of its 
wires, charged with electricity from the 
atmosphere, and is injured thereby; 2 
U. S. App. 205. 

An affidavit taken over the telephone has 
been made the basis of an attachment, but 
the question how far a telephone may be 
used for such purpose is at tills date (1898) 
by no means settled. So far as indicated 
by litigation on the subject, the matter 
seems to turn upon the thorough iden¬ 
tification of the voice ; 56 Alb. L. J. 233. 

A statute fixing the maximum rates 
whioh telephone companies may charge is 
constitutional; 105 Ind. 250. The power 
to determine what compensation it may 
exact is a legislative not a judicial func¬ 
tion ; 76 N. W. Rep. (Neb.) 171; and the 
power of Btate control is not lost by reason 
of the fact that the company’s lines extend 
into another state; 118 Ind. 194. Ab to 
admissibility of telephone communications 
as evidence, Bee 24 Wkly. Law Bui. 245. 

See, generally, 35 Am. & E. Corp. Cas. 
1-04 ; 42 U.S. App. 686. See Rates. 

Telephone Company. A “telephone 
company” is a common carrier of intelligence 
engaged in a public service, holding itself out 
to the public, in consideration of certain fees 
exacted, as able, ready and willing to enter 
into contracts that will place persona in 
direct communication with each other, and 
enable them to talk one to the other. It 
may also hold itself out as witling to render 
other services, such ns the transmission of 


TEMPEST. Strictly speaking, n stunn 
of extreme violence, a current of wind rushing 
with great velocity. Anderson. Damage 
done by ice, at the tiin* j of high water, but 
ill ordinary wind and weather, is not then 
the result of a tempest. Id.; 29 l'. C. C. 1\ 
84. see Act of God ; Lightning. 

TEMPLE. See Inns of Court. 

TEMPORAL LORDS. See Peers ; 
Parliament. 

TEMPORALIS. (Lat.). Temporary; 
limited to a certain time. 

TEMPORALITIES, Revenues, lands, 
tenements, and lay fees which bishops 
have from livery of the king, and in virtue 
of which they sit in parliament. 1 Rolle, 
Abr. 881. 

See Guardian of the Temporalities ; 
Guardian of the Spiritualities. 

~£^lJt?P RALITIES ’ guardian 

OF THE. Sec Guardian ok the Tem¬ 
poralities. 

TEMPORALITY. The laity. 

TEMPORARY. That which is to last* 
for a limited time. Approved in 70 Ill, 
899. See Permanent. 

TEMPORARY ESTATE DUTY. 

See Death Duties. 

TEMPORIS EXCEPTIO (Lat ). In 
Civil Law. A plea of lapse of time in 
bar of an action, like our statute of limi¬ 
tations. 

TEMPUS (Lat.). Time in general. A 
time limited ; a season : e. g. tempus pes- 
eonis, must time in the forest. 

TEMPUS PINQUEDINIS. See 

Fermisonta. 

TEMPUS SEMESTRE. In Old 
English Law. The period of six months 
or half a year consisting of one hundred 
and eighty-two days. Cro. Jac. 166. 

TEMPUS UTILE (Lat.). In Civil 
Law. A period of time which runs benefi¬ 
cially : i. c. feast-days are not included, 
nor does it run against one absent in a 
foreign country, or on business of the re¬ 
public, or detained by stress of weather. 
But one detained by sickness is not pro¬ 
tected from its running ; for it runs where 
there is power to act by an agent as well 
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as wtiers there is power to act peraonaftly j 
and the siok man might have deputed his 
agent. Calvin us. 

TJfllX TEAK PLAN. The adoption 
of a “ten year plan” for the payment of street 
improvements by the owner of abutting 
property did not extend the period of limita^ 
tion beyond five years from acceptance of 
the work in the absence of an agreement 
therefor. 138 Ky. 392, 128 S. W. 104. 

TENANCY. The state or oondition of 
a tenant; tlie estate held by a tenant. 

See General Tenancy ; Joint Tenancy. 

TENANCY IN COMMON. The 

holding of an estate in Lands by several per¬ 
sons, by several and distinct titles, but by 
unity of possession 2 Bl. Com. lyi.A ten¬ 
ant in common, though owner of an undi¬ 
vided share only in the land, differs from a 
joint tenant (q. v.) in having a several and 
distinct estate therein, and, except for the 
fact that he has not the exclusive possession, 
he has the same rights in respect to his share 
as a tenant in severalty. (Litt. § 304 ; 2 Bl. 
Com. 186.) So distinct arc the interests of 
tenants in common that if they join in a 
lease, it ie regarded as the distinct lease of 
each, and a conveyance by one tenant to 
another must be made as if to a stranger, a 
deed of release being by the common law 
authorities, insufficient to convey his title. 
(Freeman, Cotenancy, § 189.) 

It is immaterial, for t he purpose of creating 
a tenancy in common, whether the cotenants 
obtain their titles simultaneously, or from 
the same person, as it is whether they have 
each the same quantum of estate ; this class 
of tenancy differing in this respect from a 
joint tenancy. Accordingly, one tenant in 
common mey have an estate in fee and an¬ 
other for life, and one may have acquired his 
title from one person by conveyance, and the 
other from another person by descent, and 
the title of one may have vested yesterday, 
and that of the other fifty years ago. (2 Bl. 
Com. 191.) Further, tenants in common, 
since they hold separate interests, need not 
have equal shares in the property. (2 Preston, 
Abstracts 76.) 1 Tiffany, Heal Prop. 2nd 

od., 640. See Joint Tenancy ; Co-owner¬ 
ship ; Coparcenary ; Tenancy by Entire¬ 
ties ; Community Property ; Partnership 
Property ; Estate in Common. 

TENANCY BY ENTIRETIES. 

Tenancy by entireties (or by the entirety), 
is the tenancy by which husband and wife 
at common law hold land conveyed or devised 
to them by a single instrument, which does 
not require them to hold it by another 
character of .tenancy. It is essentially a 
joint tenancy, modified by the common law 
theory that husband and wife are one person. 
(Litt. §291.) 

The most important incident of tenancy 
by entireties is that the survivor of the 
marriage, whether the husband or the wife, 
is entitled to the whole, which right cannot be 
defeated by a conveyance by the other to a 
stranger, as in the case of a joint tenancy, 
nor by a sale under execution against such 
other. (31 Ind. 1.) 1 Tiffany, Real Prop. 

2nd ed., 645. See Entirety ; Co-owner¬ 
ship ; Joint Tenancy ; Tenancy in Com¬ 
mon ; Co-parcenary ; Community Prop¬ 
erty ; Partnership Property. 

TENANCY BY SUFFERANCE. 

See Sufferance, Tenancy by. 

TENANCY AT WILL. See Suf¬ 
ferance, Tenancy by. 

TENANT. (Lot. tenere, to hold). 
One who holds or possesses lands or tene¬ 
ments by any kina of title, either in fee, 
for Life, for yean, or at will. In a popular 
sense, he is one who has the temporary use 
and occupation of lands or tenements 
which belong to another, the duration 
and other terms of whose occupations are 
usually defined by an agreement called a 
lease, while tho parties thereto are placed 
in the relation of landlord and tenant. 
See Landlord and Tenant ; 5 M. & G. 54. 

The term is applied generally in con¬ 


nection with the names of the various 
estates in land to indicate the person en¬ 
titled to a particular estate, as tenant in 
common, by the curtesy, in dower, in 
fee, for life, in severalty, at sufferance, in 
tail, at will, for years, from year to year, 
and joint tenants. See the several titles 
relating to these estates. Tenant of the 
demesne is one who is tenant of a mesne 
lord; Hamm. N. P. 392. Tenant by the 
manner is one who has a less estate titan 
the fee in the land which remains in the 
deversion. He is so called because in 
avowries and pleadings it is specially 
shown in what manner he is tenant in 
contradistinction to vet ay tenant, w ho is 
called simple tenant. See Humrn. N. P. 
896 ; Vkray. As to tenant paravail. see 
P ara vatt. See Estate ; Lease ; Notice 
to Qutt} Under Tenant. 

TENANT IN CAFITE. See In 

Capite ; Tenant, Tenant in Fee. 

TENANT BY THE COURTESY OF 
ENGLAND. A man who marries a 
woman siescd of an estate of an inheritance, 
that is, of lands and tenements in fee- 
simple or fee-tail, and has by her issue, born 
alive, which was capable of inheriting her 
estate. In this case, he 6hall, on the death 
of his wife, hold the lands for his life, as 
tenant by the curtesy of England. 2 Bl. 
Com. 127. See Estate by the Curtesy ; 
Initiate Tenant by the Curtesy. 

TENANT TO THE PRJECIPE. 

Bee Recovery. 

TENANT RIGHT. In leases from 
the crown, corporations, or the church, it 
is usual to grant a further term to the old 
tenants in preference to strangers; and as 
this expectation is seldom disappointed, 
such tenants are considered as 1 laving an 
ulterior interest beyond their subsisting 
term ; and this interest is called the ten¬ 
ant right. Bacon, Abr. Leases and Teirns 
for Years (U). 

TENANT FROM YEAR TO YEAR. 

One who holds lands or tenements under a 
Lease from year to year. 8cc Estate for 
Years. 

TENDER. (Lat. tendere , to offer). 
An offer to deliver something, made in 
pursuance of some contract or obligation, 
under such circumstances as to require no 
further act from the party making it to 
complete the transfer. 

Legal tender , money of a character 
which by law a debtor may require his 
creditor to receive in payment, in the 
absence of any agreement in the con tract 
or obligation itself. See Leoal Tender. 

In Contracts. It may be either of 
money or of specific articles. 

Tender of money must be made by some 
person authorized by the debtor ; 2 Maule 
A S. 86 ; to the creditor, or to some person 
properly authorized, and who must have 
capacity to receive it; 1 Camp. 477 ; M S. 
A R. 807 ; 11 Me. 473; 1 Gray 600 (but 
necessity will sometimes create exceptions 
to this rule ; thus any one may make a 
tender for an idiot; 1 Inst. 206 &; an uncle, 
although not appointed guardian, lias been 
permitted to make a tender on behalf of 
an infant whose father was dead ; 1 Kawle 
408); in lawful coin of the country ; 5 Co. 
114; 18 Mass. 285 ; 4 N. H. 2WJ ; or paper 
money which has been legalized for this 
purpose; 2 Mas. 1; as, U. S. treasury 
notes or “ greenbacks; ” 12 Wall. 457 ; 27 
Ind. 426; or foreign coin made current by 
law; 2 Nev. A M. 510; but a tender in 
bank notes will be good if not objected to 
on that aooount; 2 B. A P. 526 ; 9 Pick. 
539; 1 Johns. 476 ; 1 Rawle 406 ; 6 Harr. A 
J. 53. Hs who tenders must be ready to 
pay or have within his reach the means to 
pay and actually offer to pay ; 10 East 101; 
5 Esp. 48; 5 N. H. 440. The money need 
not always be brought forward as well as 
offered, especially if the party to whom the 
offer is made refuses to receive it; 2 M. A 
8. 88 ; 6 Pick. 336. The person making 


the tender need not have the money in his 
possession; 2 C. A P. 77; 12 E. C. L. 83. 
A refusal to accept a check for the sole 
reason that it was insufficient in amount, 
is a waiver of all objection to the form of 
the tender; 12 Colo. 480. A corporation 
is not bound to tender a certificate before 
it can maintain an action on a subscrip¬ 
tion for its stock; 46 Minn. 463. As to 
what has been held objection, see 2 Caines 
116 ; 13 Mass. 235; 5 N. H. 293 ; 10 Wheat. 
333. The exact amount due must be ten¬ 
dered ; 5 Mass. 865 ; 41 Vt. 63; 29 la. 430; 
the ugh more may be tendered, if the ex¬ 
cess is not to be handed back ; 5 Co. 114 ; 
4 B. A Ad. 546; and asking change does 
not vitiate unless objection is made on that 
account; 1 Camp. 7u ; 5 Dowl. A R. 289 ; 
see 140 Ill. 123; and the offer must be un¬ 


qualified ; 1 M. A W. 310; 9 Mete. 162; 
20 Wend. 47; 18 Vt. 324; 1 Wise. 141. 
A tender accompanied with conditions 
which the party has no right to impose 
is of no avail; 94 Ala. 488. Though a 
conditional tender is not good, a tender 
under a protest, reserving tlie right of the 
debtor to dispute the amount due, is a 
good tender, if it does noc impose any condi¬ 
tions on the creditor; [1892] 1 Ch. 1 .* Where 
a decree directed complainant to pay de¬ 
fendant, or into court, a certain sum, and 
defendant thereupon to deliver to the com¬ 
plainant, or into oourt, certain stock, held 
that the tender of the same with interest 
coupled with a demand for the surrender 
of the stock and a settlement of the pend¬ 
ing appeal was bad as a conditional tender 
ana did not atop the running of the inter¬ 
est ; 83 Fed. Rep. 16. One who makes a 
tender in order to stop the running of the 
interest must show that he baa kept on 
hand, so as to be constantly ready and 
able to pay, the amount of the tender in 
lawful money at any time the creditor 
should elect to take it; id. See 74 Fed. 
Rep. 52. 

When a larger sum than is due is ten¬ 
dered, it is not necessary that the debtor 
pay or keep good the whole amount: for, 
although the tender of money is supposed 
to be an admission by the debtor tliat the 
entire sum tendered is due and payable, 
yet it is not conclusive evidence to that 
effect; 24 Ind. 250. But where tender 
was made after suit brought, and the 
amount supposed by defendant to be due 
was paid into court, it was decided that the 
full amount must be paid over to the plain¬ 
tiff, notwithstanding a much less sum was 
found by arbitrators to be due ; 82 Pa. 64. 

It is said tliat the amount must be stated 
in making the offer ; 80 Vt. 577. It must 
be made at the trine agreed upon ; 1 Saund. 
33 a, n.; 5 Pick. 187, 240; but may be 
given in evidence in mitigation of dam¬ 
ages, if made subsequently, before suit 
brought; 1 Saund. 83 u, n. ; statutes have 
been passed in many of the states, per¬ 
mitting the debtor to make a tender at any 
time before trial, of the amount he admits 
to be due, together with all costs accrued 
up to date of tender, and compelling plain¬ 
tiff, in case he do not recover more than 
the sura tendered, to pay all costs subs^ 
quently incurred. See 53 Fed. Rep. 153 ; 45 
IU. App. 151. In Pennsylvania, by statute 
of 1705, in case of a tender made before suit, 
the amount tendered must in the event of a 
Buit be paid into court; 10 S. A R. 14; 
otherwise, the plea of tendeT is a nullity. 
If so paid, tender is a good plea in bar, and 
if followed up, protects the defendant; 66 
Pa. 158. Tender may be made after suit 
brought by paying tlie amount tendered 
into court with the costs up to the time of 
payment; 1 T. A H. Pr. 744. At common 
law the tender of a mortgage debt on the 
day it falls due and at the appointed place 
disci larges the mortgage; but if made 
after the maturity of the debt, it must be 
kept good, in order to have that effect; 86 
IU. 481 ; 27 Me. 237 ; 50 Cal. 650 ; but in New 
York and Michigan mere tenderis suffi¬ 
cient to discharge the mortgage ; 21 N. I. 
343; 13 Mich. 270. It must beat a suitable 
hour of the day, during daylight-; 7 Me. 81; 
at the place agreed upon, or, if no place 
has been agreed upon, wherever the per- 
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•on authorised to receive payment mar 
be found ; 3 M. A W. *48 ; and. in general, 
all the condition* of the obligation must 
be fulfilled. Where a cliattei mortgage 
rune to several mortgagees jointly, to se¬ 
cure a joint debt, a tender to either mort¬ 
gagee fs good ; 53 Minn. 98. The money 
most have been actually produced and 
offered, unices the circumstances of the re¬ 
fusal amount to a waiver : 3 C. A P. 849 ; 
13 Wend. 837 ; 6 Pick. 838 : 1 Wise. 141: 
or at least be in the debtor's possession 
n’ady for delivery ; 3 N. H. 440 ; 3 Pa. 881, 
As to what circumstances may constitute 
a waiver, see 3 Maule AS. 96 ; 1 A. K. 
Marsh. 331 ; 37 Conn. 103. An actual ten¬ 
der is dispensed with if the party is ready 
and willing to pay it, but is prevented by 
the other's declaring that ho will not re¬ 
ceive it; 94 Ala. 438. Presence of the 
debtor with the money ready for delivery 
i 9 enough, if the creditor be absent from 
the appointed place at the appointed time 
of payment: 4 Pick. 358 ; or if the tender 
is refused ; IS Conn. 18. 

A tender may be made in the case of un¬ 
liquidated damages, but it must be kept 
good, especially where there is a dispute as 
to the amount due ; 44 Ill. App. 615. 

Tender of specific articles must be made 
to a proper person, by a proper person, at 
a proper time; 2 Pars. Contr. 158. The 
place of delivery is to be determined by the 
contract, or, in the absence of specific 
agreement, by the situation of the parties 
and circumstances of the case; 7 Barb. 
472; for example, at the manufactory or 
store of the seller on demand ; 2 Den. 145 ; 
at the place where the goods are at the 
time of sale ; 7 Me. 91 ; 3 VV. A S. 293; 6 
Ala. N. S. 326; 1 Wash. C. C. 338; the 
creditor’s place of abode, when the articles 
are portable, like cattle, and the time 
fired ; 4 Wend. 377 ; 2 Pa. 63; 1 Me. 120. 
When the goods are cumbrous, it is pre¬ 
sumed that the creditor was to appoint a 
place ; 5 Me. 192 ; 3 Dev. 73; or, if he fails 
to do so upon request, the debtor may ap¬ 
point a place, giving notice to the creditor, 
if possible; 13 Wend. 93; 1 Me. 120. 
Whether a request is necessary if the 
creditor be without the state, see 5 Me. 
192 ; 2 Greenl. Ev\ § 611. The articles 
muit be set apart and distinguished so as 
to admit of identification by the creditor ; 

4 Cow. 452 ; 7 Conn. 110 ; 1 Miss. 401. It 
must be made during daylight, and the 
articles must be at the place till the last 
hour of the day; 19 Vt. 587 ; 5 T. B Mpnr. 
872 ; unless waived by the parties. 

In Pleading. If made before action 
brought ; 5 Pick. 106 ; 55 N. J. L. 41; tender 
may ba pleaded in excuse ; 2 B. A P. 550; 

5 Pick. 291; it must be on the exact day 
of perfonn&nep ; 1 Saund. 33 a, n. ; and if a 
tender is relied on as a defence, it must be 
pleaded ; 7 D. C. 66. It cannot be made 
to an action for general damages when the 
amount is not liquidated; 2 Burr. 1120; 
as, upou a contract ; 2 B. & P. 234; cove¬ 
nant other than for the payment of money ; 

1 LcL Raym. 666; tort; 2 Stra. 787; or 
trespass; 2 Wils. 115. It may be pleaded, 
however, to a quantum tneruit; 1 Stra. 
576: accidental or involuntary trespass, in 
the United States; 13 Wend. 890 ; 2 Conn. 
659 ; 36 Me. 407 ; covenant to pay money ; 

7 Taunt. 486. 

The effect of a tender is to put a stop to 
accruing damages and interest, and to en¬ 
title the defendant to judgment for his 
costs; 3 Bingh. 290 ; 3 Johns. Cas. 243 ; 17 
Mass. 389; 10 S. & EL 14; 9 Mo: 097; and 
it may he of effect to prevent interest ac¬ 
cruing, though not a technical tender; 5 
Pick. 106. 

It admits the plaintiff's right of action as 
to the amount tendered ; 1 Bibb 272; 14 
Wend. 221; 2 Dali. 190 ; 28 Neb. 587; at 
the date of the suit; 48 Mo. App. 185; but 
nothing more, and does not prevent the 
m a kin g of any defence inconsistent with 
the admiasioQS of the original contract or 
cause of sotion, as to any claim beyond that 
of the sum tendered; 110 N. Y. 101; 74 la. 
436. The benefit may be lost by a subse- 

3 uent demand and refusal of the amount 
ue ; 6 B. A Ad. 880 ; 24 Pick. 166; but not 


by a demand for more than the sum ten¬ 
dered ; 23 Vt. 440; or due; 8 Q. B. 915. 

See Legal. Tender ; Payment into 
Ooobt. 

A plea of tender, if defective, should be 
demurred to, and plaintiff cannot question 
its sufficiency after accepting the money 
paid into court under such plea; 98 Ala. 
638. 

TENDER OP AMENDS* See 
Amends. 

TENDER OF ISSUE. A form of 
words in a pleading, hy’which a party offers 
to refer the question raised upon it to the 
appropriate mode of decision. 

TENEMENT (from Lat. teneo, to 
hold). Everything of a permanent na¬ 
ture whioh may be holden. 

House, or homestead. Jacob. Rooms 
let in houses. 

Property held by a tenant. 37 W. Va. 
778. 

Ia Its most extensive signIflcatton, tenement com¬ 
prehends everything which may be holden , pro¬ 
vided it to be of a permanent nature j and not 
only lands and inheritances which are holden. but 
also rents And profits d prendre of w hlch a man 
has any frank tenement, and of which he may be 
seised ut libero tenemento , are Included under this 
term ; Co. Litt. da; 8 Bla. Com. 17; 1 W»shb. R. 
P, 10. la its technical sense It will include an ad- 
vowsod ; 9 Atk. 460 ; 4 Bing. £00 ; tithes ; 1 Stra. 
100 ; 6 Ad. A EL 888 ; a dignity ; 80 Ch. Dlv. ISO; 
i Salk. SOB. It Includes a wharf ; 14 Abb. Pr. 379. 
Tbe word, fenemmf* simply, without other circum¬ 
stances has never been construed to pass a fee ; 
10 Wheat. 904. See 1 B. & Ad. 101; Com. Dig. Giant 
(E 2), Trespass (A £). 

TENEMENTAIi LAND. Land dis¬ 
tributed by a lord among his tenants, as 
opposed to the demesnes which were oc¬ 
cupied by himself and his servants. 2 Bla. 
Com. 90. 


oongreas, It was repealed by another aot pmrr-rl In 
October, 1784. In December, 1788, the legislature 
again oedpd the territory to the United States ; and 
the cession wasacoepted by congress by act. April 
8. 1780. A convention was called, and a constitu¬ 
tion established on February ft, 1700. Tennessee 
was admitted by an act approved June 1, 1788. 
Prior to this time a legislature had been elected, 
the state government organised, and many Impor¬ 
tant laws enacted. 

The constitution of 1796 was not submitted to the 
people for ratification. The authority of the con¬ 
vention established It as the constitution of the 
state. A new constitution went InLo effect In lfiUft. 
Amendments were ratified In 1833 and 1886. The 
praseat constitution was framed, submitted to tbe 
ople, and ratified In 1870, ana went Into effect 
ly 5, 1870. 
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TENOR. A term used in plodding to 
denote that an exact copy is set out. 1 
Chitty, Cr. Law 235; 1 Maes. 203 ; 1 East 
180. 

The tenor of an instrument signifies the 
truo meaning of the matter therein con¬ 
tained. Cowel. In Scotland an action 
for proving the purport of a lost deed is 
called the action of proving the tenor. 

In Chanoery Pleading. A certified 
copy of records of other courts removed 
into chancery by certiorate. Gresl. Ev, 
809. 

TENORE INDICT AMENTI MIT- 
TENDO. A writ whereby the record of 
an indictment and the process thereupon 
was called out of another court into the 
Queen’s bench. Reg. Orig. 69 ; Whart. 

TENSE. A term used in grammar to 
denote the distinction of time. 

The acts of a court of justice ought to 
be in the present tense ; but the acts of 
the party may be in the perfect tense ; and 
the continuances are in the perfect tense ; 
1 Mod. 81. The contract of marriage 
should be made in language of the present 
tense ; 6 Binn. 403. See 1 Saund. 393, n. 1. 


TENEMENTS, DOMINANT AND 
SERVIENT. In Real Property Law. 

The land in favor of which the privi¬ 
lege exists is called the dominant tenement, 
and that upon which the burden of servitude 
is imposed is called the servient tenement. 
Both have reference to the land, and not 
to the person, of the owner. 38 Cal. Ill; 
Thomp. Real Prop. 367. Relation to Ease¬ 
ment, see id.. 367, 368. 

TENENDAS (Lat.). In Scotch 
Law. The name of a clause in charters 
of heritable rights, whioh derives its name 
from its first words, tenendas prcedictaa 
terras, and expresses the particular tenure 
by which the lands are to be holden. 
Erskine, Inst. b. 2, t. 8, n. 10. 

TENENDUM (Lat.). That part of a 
deed which was formerly used in express¬ 
ing the tenure by which the estate granted 
was holden ; but since all freehold tenures 
were converted into socage, the tenendum 
is of no further use even in England, and 
is, therefore, joined to the habendum in 
this manner.—to have and to hold. The 
words “ to hold " have now no meaning in 
our deeds. 2 Bla. Com. 298. See Haben¬ 
dum. 

TBNERI (Lat.). That part of a bond 
where the obligor declares himself to be 
held and firmly bound to the obligee, his 
heirs, executors, administrators, and as¬ 
signs, is called the teneri. 8 Call 350. 

TENET (Lat. he holds). In Pleading. 
A term used in stating the tenure in an 
action for waste done during the tenancy. 

When the averment Is in the tenet , the 
pl a i n t iff on obtaining a verdict will recover 
the place wasted, namely, that part of the 
premises in whioh the waste was exclu¬ 
sively done, if it were done in a part only, 
together with treble damages. But when 
the averment is in the tenuit , the tenancy 
being at an end, he will have judgment for 
his damages only. 2 Greenl. Ev. § 652. 

TENNESSEE. The name of one of 
the United States of America. 

It vh originally a pari of North Carolina In 
April, 1784. North Carolina paved on act ceding to 
tae united State*, upon certain condition*, ell her 
territory west of the Appalachian or Alleghany 
Mountain*. Before the ceaalon was accepted by 


TENT. A pavilion ; or canvas house 
enclosed with walls of cloth and covered 
with the same material. 2 Tex. App. 222. 

TENTERDEN’S ACT, LORD. 

Statute of 9 Geo. IV, c. 14, a supplement to 
the statute o( frauds (g. v.), requiring the 
following promises and engagements to be 
in writing: (1) An acknowledgment of a 
debt barred by the statute of limitations ; 
(2) a promise to pay a debt incurred, or a 
ratification of a contract made, during in¬ 
fancy ; (3) a representation as to a person’s 
character, ability, etc., made to enable him 
to obtain money or goods on credit; (4) 
executory contracts for the sale of goods. 
28 A. & E. Ency. L, 2nd ed., 47. "Ability” 
held to mean pecuniary ability. 1 M. 4 W. 
101. B©e Frauds, STAlrff® or. 

r 

TENUIT (Lat. he held). A term used 
in stating the tenure in an action for waste 
done after the termination of the tenancy. 
See Tenet. 

TENURE (from Lat. tenere, to hold). 
The mode by which a man holds an estate 
in lands. 

Such a holding as is coupled with some 
service, which the holder is bound to per¬ 
form so long as he continues to hold. 

The thing held la called a tenement; the occupant, 
a tenant; and the manner of his holding consti¬ 
tutes the tenure. Upon common-law principles, all 
lands within the elate are held directly or indi¬ 
rectly from the king, as lord paramount or supreme 
proprietor. To him every occupant of land owes 
fidelity and service of some kina, as the necessary 
condition of his occupation. If he falls in either 
respect, or dies without heirs upon whom this duty 
may devolve, his land reverts to the sovereign as 
ultimate proprietor, in this country, the people In 
their corporate capacity represent the state eov. 
erelgnty; and every man must bear tn<e «/le- 
glance to the state, and pay his shcre of the taxes 
required for her support, as the condition upon 
which alone he may hold land within her boun¬ 
daries : Co. Lltt. 66 a: 9 Bla. Com. 105; 9 Kcftt 467. 

In the earlier ages of the world the condition of 
land was probably allodial, that Is, without subjec¬ 
tion to any superior,—every man occupying as 
much imi found unappropriated as his necessities 
required. Over this he exercised an unqualified 
dominion ; and when he parted with hi* ownership 
the possession of his successor was squally free *na 
absolute. An estate of this character necessarily 
excludes the Idea of any tenure, since the occupant 
owe* no service or alleglanoe to any superior as the 
condition of his occupation. But when the exist¬ 
ence of an organized society became desirable to 
secure certain blessing* only by its means to be ac¬ 
quired, there followed the establishment of gov- 
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ernmeuta, and a new relation arose between each 

K vernment and Its citizens,—that of protection on 
e one hand and dependence on the other,—neces¬ 
sarily Involving the Idea of service to the state as a 
condition to the use and enjoyment of lands 
within Its boundaries. This relation waa of course 
modified according to the circumstances of partic¬ 
ular states ; but throughout Europe it early took 
the form of the feudal system. See Aixodiuh. 

The principal species of tenure which grew out of 
the feudal system was the tenure by knight's s*r- 
vice {q. v.). Many arbitrary and tyrannical loci* 
dents or lordly privileges were attached to this ten* 
ure, which was abolished by statute 12 Charles IL 
c. 24, which declared that all such lands should 
thenceforth be held in free And common socage. 

Tenure in socage is where a tenant holds his ten> 
emeot by any certain service. In lieu of all other 
services, so that they be not services of chivalry or 
knight's service : as, to hold by fealty and twenty 
shillings rent, or by homage, fealty, and twenty 
Shillings rent, or by homage and fealty without 
any rents, or by fealty and a certain specified 
service, as, to plough the lord'Bland for three days. 
Littleton U7 ; 2 Bla. Com. 79. See Socaob. 

Other tenures have grown out of the two last 
mentioned species of tenure, and are still extant in 
England, although some of them are fast becoming 
obsolete, 

Among these are tenures by copyhold and In 
frankalmoigne , in buygage and gavelkind , and 
gr ml and petit Serjeant y ■ but their nature, origin, 
and history are explained in the several articles 
appropriated to those terms. 

Tenures were distinguished, according to the 
quality of the service, Into free or baje ; the former 
were such as were not unbecoming a soldier or a 
freeman to perform, as, to serve the lord in the 
wars ; while the latter were only considered fit for 
a peasant, as to plough the land, and the like. 
Tlisy were further distinguished with reference to 
the person from whom the land was held, as a tenure 
lu capite, where the holding was of the person of 
the king, and tenure in gross, where the bolding 
was of a subject. By the statute of Quto Emptores, 
18 Edw. L, it was provided that if any tenantehould 
alien any part of nis land in fee, the alienee should 
h dd immediately of the lord of the fee. and should 
b-3 charged with a proportional part of the service 
due in respect of the quantity of land held by him. 
The consequence of which was that upon every 
such alienation the services upon which the estute 
was originally granted became due to the superior 
lord, and not to the immediate grantee; 4 Term 
443 ; 4 East 271; Crabb. R. P. § 735, 

In the United States every estate in fee- 
simple is held as absolutely and uncondi¬ 
tionally as is compatible with the state’s 
right of eminent domain. Many grants of 
land made by the British government 
prior to the revolution created socage ten¬ 
ures, which were subsequently abolished 
or modified by the legislatures of the dif¬ 
ferent states. Tims, by the charter of 
Pennsylvania, the proprietary held his es¬ 
tate of the crown in free and common 
socage, his grantees being thereby also 
authorized to hold of him directly, notwith¬ 
standing the statute of Quia Emptores. 
The act of Pennsylvania of November 27, 
1770, substituted the commonwealth in 
place of the proprietaries as the ultimate 
proprietor of whom lands were held. 
Pennsylvania titles ure allodial not feudal; 
44 Pa. 493. In New York there was sup¬ 
posed to have been some species of military 
tenure introduced by the Dutch previously 
to their surrender to the English, in 1664 ; 
but the legislature of that state in 1 787 
turned them all into a tenure in free and 
common socage, and finally, in 1830, abol¬ 
ished this latter tenure entirely, and de¬ 
clared that all lands in that state should 
thenceforth be held upon a uniform allo¬ 
dial tenure. 

See Parliamentary Report (1870) on Ten¬ 
ures in the countries of Europe. 

See Military Feuds ;Military Tenure 

TENURE OF OFFICE. By R. S. § 1766, 
etc., it was provided that federal officers 
appointed with the consent of the senate 
should only be removed during their terms 
with like consent or by anew appointment 
made by the consent of the senate ; but it 
did not apply to certain suspensions during 
a recess of the senate. The law was re¬ 
pealed by act of March 3, 1887. See, as to 
the effect of the repeal, 167 U. S. 324 ; 
Office. 

TENURE BY THEGNAGE. See 

Thegnage. 

TERCE. In Scotch Law. A life- 
rent competent by law to widows who have 
not accepted of special provisions in the 
third part of the heritable subjects in which 
the husband died infeft. It thus corre¬ 
sponds to dower. 

TERM. In Estates. The limitation of 


an estate : as a term for years, am! the like. 
The word term does not merely signify the 
term specified in the lease, but the estate, 
also, and interest that passes by that lease: 
and therefore the term may expire during 
the continuance of the time: as by sur¬ 
render, forfeiture, and the like. 2 Bla. 
Com. 145; 8 Pick. 839. 

In Practice. The space of time during 
which a court holds a session. Sometimes 
the term is a monthly, at others it is a quar¬ 
terly period, according to the constitution 
of the court. 

The whole term is considered as but one 
day: so that the judges may at any time 
during the term revise their judgments. 
In the computation of the term, all ad¬ 
journments are to be included; 9 Watts 
200. Courts are presumed to know judi¬ 
cially when their terms are required to 
be held by publio law; 4 Dov. 427. A 
term of the circuit court may extend 
from the beginning of one term to the 
opening of the succeeding statutory term, 
and the beginning of another term in 
another district of the same circuit does 
not necessarily end the term of the first 
court; 37 U. S. App. 129. A court has 
power to extend the term until a trial can be 
concluded ; 21 Pa. 109. In England Hilary 
term began January 3d, and ended Febru¬ 
ary 12th; Easter term began the "Wednes¬ 
day fortnight after Easter Sunday and 
ended the Monday next after Ascension 
Day ; Trinity term begaji the Friday next 
after Trinity Sunday and ended the Wed¬ 
nesday fortnight after; Michaelmas term 
began October 9th and ended November 
28th. The long vacation was formerly from 
August 10th to October 24th,and to October 
28th, in chancery ; now it is from August 
13th to October 23d. By the Judicature 
Acts (q. v.), the division of the legal year 
into the four terms of Hilary, Easter, Trin¬ 
ity, and Michaelmas has been abolished, 
so far as relates to the administration of 
justice. 

TERM FEE. In English Practice. 

A certain sum which a solicitor is entitled 
to charge to his client, and the client to 
recover, if successful, from the unsuccess¬ 
ful party ; payable for every term in which 
any proceedings subsequent to the sum¬ 
mons shall take place. Whart. Lex. 

TERM FOR YEARS. An estate for 
yehrs and the time during which such 
estate is to be held are each called a term : 
hence the term may expire before the time, 
as, by a surrender. 

See Estate for Years. 

TERM IN GROSS. An estate for 
years which is not held in trust for the 
party entitled to the land on the expiration 
of the term. 

TERM PROBATORY. In an ecclesi¬ 
astical suii, the time during which evi¬ 
dence may oe taken. Cootes* Eocl. Pr. 240. 

TERMINAL CHARGES. Demur¬ 
rage charged for the detention of cars in 
loading or unloading is a terminal charge, 
required to be shown by the schedules of 
rates filed and published by an interstate 
railroad company by the terms of the inter¬ 
state commerce act of June 29, 1906. 188 

Fed. 879. 

TERMINARE (Lat.). To end or 
determine ; to dispose of judicially ; to decide. 

TERMINUS (Lat.). A boundary or 
limit, either of space or time. A bound, 
goal, or borders parting one man’s land 
From another’s. It is used also for an es¬ 
tate for a term of years : e. a. 4 ‘ interesse 
termini 2 Bla. Com. 143. See Term. 

Terminus a quo. The starting-point of 
a private way is so called. Hamm. N. P. 
196. 

Terminus ad quern. The point of ter¬ 
mination of a private way is so called. In 
common parlance, the point of starting 
and that of termination of a line of rail¬ 
way are each oalled the terminus. 

TERMOR. One who holds lands and 


tenements for a term of years, or life. 
Littleton § 100; 4 Tyrwh. 661. 

TERMS OF COURT. Those stated 
periods of the year, during which courts sit 
for the dispatch of business. 

TERMS, TO BE UNDER. A party is 
said to be under terms , when an indul- 

S enoe is granted to him by the court in its 
isoretion, on certain conditions. Thus, 
when an injunction is granted ex parte ! 
the party obtaining it is put under terms 
to abide by such order as to damages as 
the oourt may make at the hearing. Mox. 
& W, 

TERRA DOMINIC A LIS REGIS. 

Demesne land belonging to the crown. 
Abbott. 

TERRA EXTENDENDA. Land 
to be valued. This phrase was the name of 
a writ addressed to an escheator, etc., 
that he inquire and find out the true yearly 
value of any land, etc., by the oath of 
twelve men, and to certify the extent into 
the chancery. Abbott; Reg. Orig. 293. 

TERRA HYDATA. Land subject to 
the payment of hydage. Seld. 

TERRA LUCRABILIS. Land that 
might be gained from the sea, or enclosed 
out of a waste, to particular use. Burrill; 
1 Mon. Ang. 406. 

TERRA NOVA. Land newly con¬ 
verted from wood ground or arable. 
CoweL 

TERRA PUT UR A. Land in forests, 
held by the tenure of furnishing food to 
the keepers therein. 4 Inst. 807. 

TERRA TESTAMENTALIS. Land 
held by charter or writing ; boc-land. Bur¬ 
rill ; Spelman. Land that might be disposed 
of by will; devisable land. Id.; Cowell. 

TERRAS DOMINIC ALES REGIS. 

The demesne lands of the crown. 

TERRAGES. An exemption from all 
uncertain services. Cowel. 

TERRE-TEN ANT. One who has the 
actual possession of land ; but. in a more 
technical sense, he who is seised of the 
land ; and in the latter sense the owner of 
the land, or the person seised, is the terre- 
tenant, and not the lessee. 4W.&S. 266 ; 
Bac. Abr. Uses and Trusts . It has been 
holden that mere occupiers of the land are 
not terre-tenants. See 16' S. A R. 432 ; 2 
Bla. Com. 91, 828; 114 Pa. 146. 

Contribution among Terre-tenants. The ques¬ 
tion whether purchasers, at different times, of land 
bound by an Incumbrance created by the grantor, 
stand in equal equity as regards this incumbrance, 
and if so. must each contribute proportionately to 
its discharge, has been settled in England In the af¬ 
firmative, following the rule lAld down in the Year 
Books and repeated lu Coke's Reports; 2 Wins. 
Saund. p. 10. n. ; 3 Rep. 14 b. In this country, the 
opposite view has been taken ; 1 JohDS. Ch. 447 ; 5 
id. 236 ; 10 S . A R 450 ; 20 Pa . 222 See Lecture be¬ 
fore Phila. Law Acad. 1803, by G. W. Biddle, LLD. 

TERRIER. In English Law. A 

roll, catalogue, or survey of lands, belong¬ 
ing either to a single person or a town, m 
which are stated the quantity of acres, the 
names of the tenants, and the like. 

One of the old records in the office of the 
recorder of deeds of Philadelphia County 
is still called the Germantown Terrier, In 
it will be found the Latin Dedication of 
Pastorius. quoted by Whittier, in the Penn¬ 
sylvania Pilgrim. 

By the ecclesiastical law, an inquiry is 
directed to be made from time to time of 
the temporal rights of the clergy men 
every parish, and to be returned into the 
registry of the bishop: this return is de¬ 
nominated a terrier. 1 Pliill. Ev. 602. 

TERRITORIAL COURTS. The 

courts established in the territories of the 
United States. See United States Coubts. 

TERRITORIAL PROPERTY. The 

territorial property of a state consists of 
land and water within its geographical 
boundaries, including all rivers, lakes, bays, 
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gulfs artd straits lying wholly within thorn. 
As incidents to such territorial possessions 
must N' added a state’s jurisdiction over its 
margins! waters when its territory shuts 
ujxin the ses. and the right of its people to 
navigate such rivers as form boundaries 
between two or more states, or such as rising 
within one state traverse the territories of 
others on their way to the seA, The legal 
title to such territorial property may rest 
either upon (1) prescription, (2) conquest, 
(S') occupation, (4) accretion, or (5) cession. 

The non-territorial property of a state 
consists of such possessions as it may hold 
in its public capacity beyond its own limits, 
whether within ot without the jurisdiction 
of other states ; of such as it may hold as a 
private individual within the jurisdiction of 
another state ; of its public vessels ; of its 
private vessels, covered by the national flag ; 
and of the goods of its subjects embarked 
in foreign ships. 

From their very nature and situation the 
right to use and enjoy certain classes of 
state property depends exclusively upon 
municipal law, while for a like reason the 
right to use and enjoy certain other classes 
depends entirely upon international law. A 
state may limit or qualify its sovereignty 
and jurisdiction over its territorial property 
by permitting a foreign state to penonn 
within its bounds certain acts otherwise 
prohibited ; or by surrendering the right to 
exercise certain parts of its domestic juris¬ 
diction as a protection to others. Restric¬ 
tions thus imposed upon the sovereignty of 
a state are known as servitudes which may 
be either positive or negative. Taylor, Int. 
Pub. Law, 263. 

TERRITORIAL WATERS. It is 

difficult to draw any precise conclusion 
as to the distance to which a state may 
lawfully extend its exclusive dominion 
over the sea adjoining its territories, and 
beyond those portions of the sea which are 
embraced by harbors, etc., over which it 
has unquestioned jurisdiction. All that 
can reasonably be asserted is that it ex* 
tends as Tar as may be requisite for its 
safety, and for some lawful end. Accord¬ 
ing to the current of modern authority, it 
extends as far as a cannon shot will reach 
—t. e. a marine league ; 1 Kent 29; this 
limit was fixed when that was the range 
of a oannon ; 41 Ohio St. 81; it is said that 
it Qftn be extended as the range of cannon 
increases; Hall. Int. L. 157. It may be 
extended for protection in time of war, or 
for revenue purposes; 139 U. S. 240 ; 41 
Fed. Rep. 109. It lias been said that the 
United States can attach to its coast an 
extent into the sea beyond the reach of 
cannon shot; 1 Kent 29 ; and congress has 
recognized this limit by legislation as to 
captures made within a marine league of 
the shore; id. 

State legislation in Massachusetts which 
extends the territorial limit of a state three 
miles seaward from the shore is valid ; 139 
U. 8. 240 ; i. e. it may extend its territorial 
limits and the boundaries of its counties to 
the extent of the limits of the United 
States. So of a California act relating to 
a crime committed within the same limit; 
60 Fed. Rep. 42. Parliament “ may ex¬ 
tend the realm how far soever it may 
please; ” 2 Ex. D. 152. Under the Behring 
Sea Arbitration, it was decided that the 
United States cannot protect seals in the 
open sea beyoad the three-mile limit. 

It would not be unreasonable for the 
United States to assume control of the 
waters on the coast included within distant 
headlands, as from Cape Ann to Cape Cod, 
Nantucket to Montauk Point, and from 
the latter to the Capes of the Delaware ; 1 
Kent 30. 

“ As between nations, the minimum 
limit of the territorial jurisdiction of a 
nation over tide waters is a marine league 
from the coast, and bays wholly within its 
territory which do not exceed two marine 
leagues at the mouth are within this limit.” 
189 U. 8. 240. The Gulf of Mexico is part 
of the Atlantic Ocean ; 121 U. 8. 67 ; but, 
on the other hand, the exclusive right of 


the British orown to the Bristol Channel, 
to the ohannel between Ireland and Great 
Britain, and between Scotland and Ireland, 
is unoontested ; 1 Phill. Int. L. JB 189 ; and 
Chesapeake Bay and Delaware Bay are not 
a part of the high sea ; 1 Whart. Int. L. 

§ 28; Narragansett Bay is claimed, by 
usage. to be within the jurisdiction of 
Rhode Island; 16 Wall. 532 ; 9 R. I. 419 ; 
and Conception Bay in Newfoundland, 
though more than 20 miles wide at its 
mouth and nearly 50 miles long, is British 
territory ; 3 App. Cas. 394. It is probable 
that the Delaware and Chesapeake bays 
are the property of the United States, and 
England olaims complete jurisdiction over 
the bays of Chaleur, Fortune, and Concep¬ 
tion, and some other bays of Newfound¬ 
land, as oloeed seas ; Snow, Int. Law 27. 
The Zuyder Zee and Hudson’s Bay are prob¬ 
ably parts of the territory of the nations 
which surround them ; while the bays of 
Fundy and Chaleur are publio ; 3 Whart. 
Int. L. 28, 804, 805 a. The claim of Russia 
to sovereignty over the Pacific Ocean north 
of the 51st degree of latitude has been 
considered by the United States as against 
the rights of other nations ; 1 Kent 29. See 
1895 Rep. Society for Reform and Cod if. of 
the Laws, 17th meeting ; 5 Eng. Rui. Cos. 
946 ; Pilot ; Jurisdiction. 

TERRITORY. A part of a country 
separated from the rest and subject to a 
particular jurisdiction. 

The regional areas—of land and adjacent 
water—over which the United States claims 
and exercises dominion and control as a 
sovereign power. 262 U. S. 122; 3 Wheat, 
336. 390. 

A portion of the country subject to and 
belonging to the United States which is 
not within the boundary of any state or 
the Distriot of Columbia. 

Relation to the United States. (1) 

The territories are not States, within the 
judicial clause of the Constitution giving 
jurisdiction in cases between citizens of 
different States. (2) They are not States, 
within the meaning of Revised Statutes, 

$ 709, permitting writs of error from this 
court in cases where the validity of a stale 
statute is drawn in question. (3) They are 
States, as that word is used in treaties with 
foreign powers, with respect to the ownership, 
disposition and inheritance of property. 182 
U. S. 270. The same applies to the District 
of Columbia (9. v .). 

The constitution of the United States, 
art. 4, s. 3, provides that the congress shall 
have power to dispose of, and make all 
needful rules and regulations respecting 
the territory or other property of the 
United States ; and nothing in this consti¬ 
tution shall be construed so as to prejudice 
any claims of the United States or of any 
state. 

The United States has supreme sover¬ 
eignty over a territory, and congress has 
full and complete legislative authority 
over its people and government; 136 if. 
8 . 1 . 

Congress possesses tlie power to erect 
territorial governments within the terri¬ 
tory of the United States: the power of 
congress over such territory is exclusive 
and universal, and their legislation is sub¬ 
ject to no control, unless in the case of 
ceded territory, as far as it may be affected 
by stipulations in the cessions, or by the 
ordinance of 1787, under which any part 
of it has been settled; Story, Const. § 
1322 ; Rawle, Const. 287 ; 1 Kent 243, 359 ; 
1 Pet. 611. Congress has plenary legislative 

S ower over the territories of the United 
tates, aftd upon the admission of a terri¬ 
tory into the Union, may, if it so desires, 
effect a collective naturalization of its 
foreign-born inhabitants as citizens of the 
United States; 143 U. 8. 185. 

The power of the United States to ac¬ 
quire territory by any means known to in¬ 
ternational law would seem to be beyond 
question. An interesting historical ref¬ 
erence to the subject was made by Henry 
Hitchcock in an address before the 
University of Michigan in 1689. 


“ It is a matter of history that when Mr. 
Jefferson, in 1803, purchased the Ixiuisiana 
territory from France, his own belief was 
that he had (in his own words) ‘ clone an 
aot beyond the constitution,’ and he was 
not only anxiouB that the acquisition of 
Louisiana should be sanctioned and the 
future annexation of Florida authorized by 
an amendment to the constitution, but 
privately submitted to his party friends 
the draft of such an amendment, though 
in his message to congress submitting tne 
treaty for ratification he did not mention 
the oonstitutional difficulty. But the 
popularity of the measure secured the rati¬ 
fication of the treaty and all necessary 
legislation to enforce it without further 
question. Twenty-five years later, the 
question was presented in the supreme 
court in the American Insurance Company 
v. Canter, with reference to the validity 
and effect of the treaty of 1819, by which 
Spain had ceded Florida to the United 
Suites. Marsliall answered it in these brief 
words : * The constitution confers abso¬ 
lutely on the government of the Union the 
powers of making war and of making 
treaties; consequently that government 
possesses the power of acquiring territory, 
either by conquest or by treaty ; ’ 1 Peters 
511,542.” 

In the case of the Alaska liquor laws 
the question was recently (1868) before 
the circuit court of appeals in the ninth 
circuit, and it was held as a “well-estab¬ 
lished doctrine” that “the territories of 
the United States are entirely subject 
to the legislative authority of congress. 
They are not organized under the constitu¬ 
tion. nor subject to its complex distribution 
of the powers of government as the organic 
law, but are the creation, exclusively, of 
the legislative department, and subject to 
its supervision and control. ... It [con¬ 
gress] may legislate in accordance with 
the special needs of each locality, and vary 
its regulations to meet the conditions and 
circumstances of the people. ... In a ter¬ 
ritory all the functions of government are 
within the legislative jurisdiction of con¬ 
gress, and may be exercised though a local 
government or directly ; ” 86 Fed. Rep. 456, 
citing 16 How. 164; 101 U. S. 129; 114 id. 
13 ; 136 id. 1; 141 id. 174 ; 152 id. 1. 

When New Mexico was conquered 
by the United States it was only the 
allegiance of the people that was changed, 
their relation to each other and their prop¬ 
erty rights remained unchanged. The 
executive of the United States properly 
established a provincial government which 
ordained laws and instituted a judicial 
system, which continued in force until 
modified by the direct action of congress or 
by the territorial government established 
by it; 20 How. 176. See the articles on 
the various territories; 12 H&rv. L. Rev. 
205; Stats ; SoverriontyjUnited States, 

TERROR. The state of the mind 
which arises from an event or phenomenon 
that may serve as a prognostic of some 
catastrophe ; affright from apparent dan¬ 
ger. 

See Riot ; Robbery ; Putting in Fear. 

TERTIUS UTTER VEHTENS (Lat.). 
In Civil Law. One who, claiming an in¬ 
terest to the subject or thing in dispute in 
action between other parties, asserts his 
right to act with the plaintiff, to be joined 
with him, and to recover thd matter in 
dispute, because lie lias an interest in it; 
or to join the defendant, and with him 
oppose the interest of the plaintiff, which 
it is his interest to defeat. He differs 
from the intervenor, or him who inter¬ 
pleads in equity. 4 Bouvier, Inst. n. 3819, 
note. 

TEST. Something by which to ascertain 
the truth respecting another thing. 7 Pa. 
428. 

TEST ACT. The tfet of 25 Car. II. c. 2, 
by which it was enacted that all persons 
holding any office, civil or military (except¬ 
ing some very inferior ones), or receiving 
pay from the crown, or holding a place of 
trust under it. should take theoatn of alle- 
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giAnce and supremacy, and subscribe a dec¬ 
laration against tramuinstantiation, and re¬ 
ceive the sacrament according to the usage 
of the Church of England, under a penalty 
of £600 and disability to the office. 4 Bla, 
Com. 60. Abolished 0 Geo. IV. c. 17, so 
far as taking the sacrament is concerned, 
and a new form of declaration substituted. 
Mozl. A W. 

TESTA DE NEVIL. An ancient and 
authentic record in two volumes, in the 
custody of the Queen's Remembrancer in 
the Exchequer, said to be compiled by Jollan 
de Nevil, a justice itinerant, in the eighteenth 
and twenty-fourth * years of Henry III. 
Burrill ; Cowell. . These volumes were 
printed in 1807, under the authority of the 
commissioners of the Public Records; and 
contain an account of fees held either imme¬ 
diately of the king, or of others who held of 
the king in capite. Id; Cowell. 


TESTACY. The state or condition of 
leaving a will at one’s death, asoppoeed to 
Intestacy. See Intestacy. 

TESTAMENT. In Civil Law. The 
appointment of an executor or testament¬ 
ary heir, according to the formalities pre¬ 
scribed bylaw. Domat, liv.l, tit. 1, s. 1. 

•At first there were only two sorts of testaments 
among the Romans,—that called calatia coviitiity 
■and another called in procinctu. (See below.) In 
the course of time, these two sorts of testament 
having become obsolete, a third form was intro¬ 
duced, called per cps et libram, which was & fictitious 
sale of the inheritance to the heir apparent. The 
inconveniences which were experienced from these 
fictitious sales again changed the form of testament: 
and the praetor introduced another, which required 
the seal of seven witnesses. The emperors having 
increased the solemnity of these testaments, they 
were called written or solemn testaments, to 
distinguish them from nuncupative testaments, 
which could be made without writing. Afterwards 
military testaments were introduced, in favor of 
soldiers actually engaged in military service. 

A calatis comitiis, or made in the cO- 

mitla,—that is, the assembly of the Roman people, 
—was an ancieDt manner of making will* used in 
times of peace among the Romans. The comltia 
met twice a year for this purpose. Those who 
wished to make such testaments caused to be con¬ 
voked the assembly of the people by these words, 
calatis comitiia. None could make such wills that 
were not entitled to bo at the assemblies of the 
people. This form of testament was repealed by 
tbe Taw of the Twelve Tables. 

A civil testament Is one made according to all the 
forms prescribed by law, in contradistinction to a 
military testament. In making which some of the 
forms may be dispensed with. Civil testaments are 
more ancient than military ones ; the former were 
in use during the time of Romulus, the latter were 
Introduced during the time of Coriolanus. See 
Hist, de la Jurisp. Rom. de M. Terrason , p 119. 

A common testament Is one which is made Jointly 
by several persons. Such testaments are forbidden 
in Louisiana, Civ. Code of La. art. 1566, and by the 
laws of France, Code Civ. 968, in the Batne words, 
namely: “A testament cannot be made by the 
same act, by two or more persons, either for the 
benefit of a third person, or under the title of a re¬ 
ciprocal or mutual disposition." 

A testament ah irato is one made in a gust of 
passion or hAtred Against the presumptive heir, 
rather than from a desire to benefit the devisee. 
When the facts of unreasonable anger are proved, 
the will is annulled as unjust and os not having 
been freely made. See As Iiuto. 

A mystic testament (called a solemn testament, 
because it requires more formality than a nuncu¬ 
pative testament) is a form of making a will which 
consists principally In enclosing it la an envelope 
and sealing It in the preaenceor witnesses. 

A nuncupative testament was one made verbally. 
Bee Nuncupativ* Will. 

An olographic testament la one which Ls written 
wholly by tne testator himself. In order to be 
valid, it must be entirely written, dated aud signed 
bythehaudof the testator. It ls subject to no 
other form. See La. Civ. Code, art. 1661. 

See Military Testament. 

TESTAMENTARY. Belonging to a 
testament; os, a testamentary gift; a tes¬ 
tamentary guardian. 

TESTAMENTARY CAPACITY. 
Mental capacity sufficient for making a 
valid will. Ab to what constitutes, see 
Wills; Undue Influence; 10 Am. L. 
Reg. 885. 

TESTAMENTARY CAUSES. 

Causes relating to probate of testaments 
and administration and accounts upon the 
same. They are enumerated among eccle¬ 
siastical causes by Lord Coke. 5 Co. 1. Bee 
Judicature Acre. 

TESTAMENTARY GUARDIAN. 

A guardian appointed by last will of a 
father to have custody of his child and his 


real and personal estate till he attains the 
age of twenty-one. In England, the power 
toapp oint such guardian was given by 12 
Car. II. c. 84. The principles of this statute 
have been generally adopted in the United 
States. 

TESTAMENTARY PAPER. A 

document which is not in form a will, but 
is of that nature, and may, if allowed and 
acted on, regulate the disposal of the writer’s 
property after death. Under modem stat¬ 
utes of wills, which preclude a paper from 
being admitted to probate at all unless fully 
and formally a will, the phrase has lost im¬ 
portance. Abbott. 

TESTAMENTARY POWER. The 

power to make a will is neither a natural 
nor a constitutional right, but depends- 
wholly upon statute. 100 Mass. 234. Such 
power has been expressly conferred by 
statute in most of the states, in some cases 
unrestricted, in others with various re¬ 
strictions by reason of dower and home¬ 
stead rights, and for other reasons; 3 Jarm. 
Wills 721, 731. 

TESTAMENTI FACTIO (Lat.). In 
the Civil Law. The ceremony of mak¬ 
ing a testament, either as testator, heir, or 
witness. 

TESTATE. The condition of one who 
leaves a valid will at his death. 

TESTATOR, One who has made a 
testament or will. 

See Devisor ; Duress ; Feme Covert ; 
Idiot; Will. 

TESTATRIX. A woman who has 
made a will or testament. 

TESTATUM (Lat.). The name of a 
writ which is issued by the court of one 
county to the sheriff of another county in 
the same state, when the defendant can¬ 
not be found in the county where the court 
is located : for example, after a judgment 
has been obtained, and a ca. sa. has been 
issued, which has been returned non est 
inventus , a testatum ca, sa. may be issued 
to the sheriff of the county where the de¬ 
fendant is. See Viner, Abr. Testatum 250. 

In Conveyancing. That part of a 
deed which commences with the words 
“This indenture witnesseth.” 

TESTE MEIPfiO. (Witness ourself.) 
xu Old English Law and Practice. 

A solemn formula of attestation by the sov¬ 
ereign, used at the conclusion of charters, and 
other public instruments, and also of origi¬ 
nal writs out of chancery. Burrill; Spelman. 
Teste meipsa, were the words used by a 
queen. The first writ in the Register is a 
writ of right patent, running in the name of 
Queen Elizabeth, and concluding with the 
clause, Teste meipsa apud Weslmonastenum , 
etc. Id.; Reg. Orig. 1. 

TESTE OP A WRIT. In Practice. 

The concluding clause, commencing with 
the word witness, etc. A signature in 
attestation of the fact that a writ is issued 
by authority. A writ which beare the 
teste is sometimes said to be tested , 

The act of congress of May 8, 1792, 
directs that all writs and process issuing 
from the supreme or a circuit court shall 
bear teste of the chief justice of the su¬ 
preme court, or, if that office be vacant, of 
the associate justice next in precedence; 
and that all writs of process issuing from 
a district court shall bear teste of the judge 
of such court, or, if the said office be 
vacant, of the clerk thereof. See R. S. §§ 
Oil, 912. 

TESTES. Witnesses. 

TESTIFY. To give evidence accord¬ 
ing to law. A witness testifying in regard 
to conversations had with a party must 
state either the language used, or the sub¬ 
stance of it. The impression left upon his 
mind by the conversation is not evidence. 
83 Md. 186. 

TESTIMONIAL PROOF. In Civil 
Ta w. A term used in the same sense as 
parol evidence is used at common law and 


in contradistinction to literal proof, which 
is written evidence. 

TE8TIMONIO. See Expedients. 

TESTIMONIUM CLAUSE. The 

last clause of an instrument writing, usually 
containing the words "In witness whereof/’ 
English. 

TESTIMONY. The statement made 
by a .witness under oath or affirmation. 

The word “testimony" more properly 
refers to oral evidence than to documentary, 
and it is reasonable that a distinction should 
be made between the two. 227 U. S. 592. 

The statement of a witness under oath ; 
yet it need not necessarily be made to a 
judicial tribunal. Thus, a deposition may 
contain testimony, although never used ip 
the cause pending; 134 Ind. 35. It is a 
species of evidence by means of witnesses ; 
43 La. Ann. 1078, 1104. 

Testimony and evidence are synony¬ 
mous, but evidence includes testimony, 
as well as all other kinds of proof. It 
seems settled, both in England and this 
country, that a prisoner may be convicted 
on the testimony of an accomplice alone, 
though the court may, at its discretion, 
advise an acquittal unless such testimony 
i9 corroborated on material points; Tay. 
Ev. 83(1-832. See 11 Harv. L. Rev. 160; 
Whart. Cr. Ev. § 441, See Evidence; Ex¬ 
perts. 

TESTIS. A witness. Textort : to be a 
witness, bear witness to; to be witnessed, 
shown, certified. Anderson, L. Diet. 

TESTMOIGNE. This is an old and 
barbarous French word, signifying, in the 
old books, evidence. Comyns, Dig. Test- 
motgne. 

TEXAS. The name of one of the states 
of the American Union. 

It was a province of Mexico until 1636, when the 
inhabitants established a separate republic. On 
March, 1645, the congress of tne United States, by 
a joint resolution, submitted to the new republic a 
proposition providing for the erection of the terri¬ 
tory of Texas into a new state, end for Its annex¬ 
ation under the name of the state of Texas. This 
proposition was accepted by the existing govern¬ 
ment of Texas on tne 23d of June, 1645, and was 
ratified by the people In convention on the 8th of 
July. On the 29th of December following, by a 
loint resolution of congress, the new state was 
formally admitted Into the Union. 

TEXTUB BOFFENSIS. The Roch¬ 
ester Text. An ancient manuscript contain¬ 
ing many of the Saxon laws, and the rights, 
customs, tenures, etc. of the church of 
Rochester, drawn up by Ernulph, bishop of 
that see, from A. D. 1114, to 1124. Burrill; 
Cowell. Blount gives it a much greater 
antiquity. Id. 

THAINLAND. In Old English 
Law. The land which was granted by 
the Saxon kings to their thains or thanes 
was so called. 

THALWEG. In International Law. 

In definition of water boundaries between 
States, the middle or deepest or most naviga¬ 
ble channel. Often styled “fairway" or 
“midway" or “main channel.” 202 U. S. 49. 

THANE, In Saxon Law. A word 
which sometimes signifies a nobleman, at 
othere a freeman, a magistrate, an officer, 
or minister. A tenant of the part of the 
king’s lands called the king’s •• thaneage.” 
Ter tries de la Ley. 

THAT. See This. 

THAVTES INN. See Inns of Court. 

THE. An article which particularizes 
the subject spoken of. “ Grammatical nice-, 
tied should not be resorted to without ne¬ 
cessity ; but it would be extending liberal-, 
ity to an unwarrantable length to confound 
the articles *a’ and ‘the.’ The most un¬ 
lettered persons understand that ‘a is 
indefinite but 1 the ’ refers to a certain 
object.” 2 Binn. 516, per Tilghman, C. J. 
It will not be construed as equivalent to 
»«this” ; 24 S. W. Rep. (Tex.) 290. 

T HEA TRE. A house for the exhibition 

of dramatic performances. 121 Pa. 226. 
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THIRD PEES OR 


See 4 St. L. 196. 

An edifice used for the purpose of dne- 
mBUn. operetta, or other representations, 
plays. or performances for admission to 
which entrance money ia received. The 
word does not import necessarily anything 
but the stage on which the actors play end 
the room In which the acting is done and 


Any edifice used for t he purpose of dramatic 
or operatic* or other representations, plays, 
or performances, for admission to which 
entrance-money is received, not including 
httilfl rented or used occasionally for concerts 
or theatrical representations, Id, 14 St. 
L. 126. W Ga. 477. Although the term has 
an extended signification and comprehends 
a variety of performances, yet it is con¬ 
ceived that all whioh it does legitimately 
comprehend partake more or less of the 
character of the drama. 22 Ala. 78. A 
music hall is not a theatre : 21 Q. B. D. 569. 
Theatrical performances may include 
negro minstrel performances; 4 Lea 812; 
but not tumbling or fencing ; 0 T. R. 286. 
Where a statute prohibits the obstruc¬ 
tion of passage-ways in a theatre, it should 
be literally construed, and doee not giro 
the proprietor any discretion to allow per¬ 
sons to stand in the passage-ways, even 
though the number be not so great as to 
prevent free exit in case of danger; 14 
D&Jy 125. That a number of seats for a 
performance were sold after knowledge 
that the seats were filled is sufficient proof 
to sustain a judgment, in tbe absence of 
evidence that such sale was in opposition 
to defendant's wishes ; id. A theatre 
ticket is a mere license to enter the house 
and witness the performance and may be 
revoked at the pleasure of the manager; 
12 Gray 231; 61 N. Y. 246; 13 M. & W. 
638 ; but see 98 Pa. 234, where it was held 
that the purchaser of & particular seat 
in a theatre acquired more than a mere 
license; that his right was more in the 
nature of a lease, entitling him to peaceful 
Ingress and egress and exclusive posses¬ 
sion of the designated seats during the 
performance. 

Spectators may express their feelings 
by applause or hissing, but if any number 
of persons come to a theatre with a pre- 
oonoerted design of making a disturbance, 
though no personal violence is offered, they 
are guilty of a riot: Wandell, Theatres 238. 

A visitor is entitled to a seat. This right 
depends on the nature of his ticket, if it 
is for a reserved seat, he has a right to 
that particular seat; if not reserved, then 
to any one which he may find unoccupied 
and which has not been previously sold to 
another ; 19 Phi la. 160. A return check 
given to one after the performance com¬ 
mences may be transferred by the spectator 
to some other person ; 12 Cent. L. J. 850 ; 
but the holder of a return check cannot 
transfer the same if the original ticket of 
admission was non-transferable ; Wandell, 
Theatres 246. The proprietor has the right 
to annex to tickets of admission the condi¬ 
tion that they shall not be transferable, 
and if transferred, that they shall be 
worthless; 19 Abb. N. C. 801 for a license 
is personal to the licensee and is not salable 
nor transferable ; 51 N. Y. 250. It has 
been held that the proprietor is not liable 
to a patron for property left in his pri¬ 
vate box which was stolen ; 39 N. Y. Sapp. 
1039. 

THXFT. A popular term for larceny. 

Acts constituting embezzlement or swin¬ 
dling may be properly so called. 21 Tex. 
App. 188. Bee 1 td. 68. 

In Bootoh law. The secret and felo¬ 
nious abstraction of the property of another 
for sake of lucre, without his consent. 
Alison, Cr. law 250. 

THEFT-BOTE. The act of receiving 
a man's goods from the thief, after they 
had been stolen by him, with the Intent 
that he »h*11 escape punishment. This is 
an offence punishable at common law by 
fine and imprisonment. Hale, PI. Cr. 180. 

TH£G-N. A thane (</. p.). English. 


THSGNAOH, TIHURB BY. A 

Northumbrian tenure of the thirteenth cen¬ 
tury and beyond. 2 Holdsw. Hist. E. L. 
3rd. ed., 168 

THEIR. In certain will, not rigidly 
given plurality to thr pronoun “their.” 203 

u. s. a** 

THELONHAFNTJB. The toil -man 
or officer who receives toll. Cowel. 

THKLUSSOR ACT. The stab 89 & 
40 Geo. III., passed in consequence of ob¬ 
jections to a Mr. Thelusson\ will for the 
purpose of preventing the creation of .per¬ 
petuities. See Perpetuity ; 4 Vw. 221. 


pet ui lies 

THEM. 

(?■ v.). 


Another form of “theme’ 


THEME. The power of having juris¬ 
diction over naifs or villeins, with their suits 
or offspring, lands, goods and chattels. 
Burrill; Co. Litt. 116 a. Otherwise written 
‘them’ and ‘team/ The word occurs in old 
Scotch law, and is defined by Skene, the 
power of having servants and slaves. Id.; 
De Verb. Signif. 

THEMMAGIU M. A duty or ack¬ 
nowledgment paid by inferior tenants in 
respect of theme or team (g. u:). Wharton ; 
Cowell. 

THEN. As an adverb of time, means 
“at that time,” referring to a time specified, 
past or future. It has no power of itself to 
fix a time ; it refers to time already fixed. 
Anderson; 16 S. C. 329. As an adverb of 
contingency, means "in that event.” Id.; 
20 N. J. L. 505. Although, 6trictly, an 
adverb of time, it often intends an event or 
contingency, and is equivalent to “in that 
event,” or “in that case.” In this sense it 
designates a limitation of an estate, or a 
future contingency on which it is made to 
depend. Thus employed, it is a word of 
reference, not indicating any particular 
point of time. Id.; 6 Gray 24. 

THEN AND THERE. In an indict¬ 
ment, refer to some foregone averment by 
which their effect is determined. If that is 
a single act, and the indictment avere that 
“then and there” another act occurred, the 
necessary import ia that the two acta were 
precisely co-existent, and the word “then” 
refers to a precise time. When the ante¬ 
cedent averment fixes no precise time, 
“then” used afterward, of course fixes no 
definite time. Anderson; 19 Pick. 126. 
When time and place have onoe been named 
with certainty it is sufficient to refer to them 
afterward by the words “then and there” ; 
(he effect being the same as if the time and 
the place were repeated. Id. Words of ref¬ 
erence, and when tbe time and place have 
once been named with certainty, it is suf¬ 
ficient to refer to them afterwards by these 
words. 24 N, H. 146. Where an averment 
merely declares a legal conclusion, the 
words “then and there” need not be re¬ 
peated to it. 78 Me. 74. 

THENCE. In surveying, and in de¬ 
scription of land by courses and distances, 
this word preceding each course given, 
imports that the following course is con¬ 
tinuous with the one before it. 141 Mass. 
66; 6 N. E. Rep. 702. 

THEOCRACY. A species of govern¬ 
ment which claims to be immediately 
directed by God. 

THBOWB8, TfiEOROtfEN, 
THEWS. Slaves, captives, o* bondmen. 
Bpelm. Feuds. 

THEREUPON. Without delay or 
lapse of time; as, in a minute that a com¬ 
mittee, having made its announcement, a 
motion was “thereupon made” and carried. 
Anderson ; 133 Mass. 205. In a declaration, 
was taken to mean “in consideration there¬ 
of,” where the context seemed to require it. 
Id. Immediately 9 L. J. Ex. 27? ; 6 M. 
A W, 492. See 8 Q. B. 79, where the terms 
thereupon and thereby are distinguished. 

THEREUNDER. “Thereunder” means 


under this or that 152 Ky. 167, 153 9. W 
232. 

THEREWITH. As used in the re¬ 
form act; 8 W. IV. c. 45; referring to house, 
eto. That any land occupied, therewith 
has reference to time and not to locality. 
22 L. J. C. P. 88; 60 id. 117. 

THESAURUS. Treasure ; a sum of 
money hidden or buried. Burrill ; Inst. 2. 1. 
39. A deposit or concealment of money 
made so long ago that no memory of it exists, 
so that it is now without an owner. Id.; 
Calv. Lex. In Old English Law. Treas¬ 
ury, or exchequer. Id.; Cowell. 

THESAURUS INVENTUS. Treas¬ 
ure found ; treasure-trove. Burrill ; Bract, 
fol. 119 b, 122. 

THESE OTHERS. Sec This. 

THE8MOTHETE. A law-maker ; a 
law-giver. K. & L. Diet. 

THIEF. One who has been guilty ot 
larceny or theft. The term covers both 
compound and simple larceny. 1 Hill 25. 

THINGS. By this word is understood 
every object^except man, which may be¬ 
come an active subject of right. Code dn 
Canton de Berne, art. 332. In this sense it 
ia opposed, in the language of the law, to 
the word persona. Bee Chose ; Property; 


THINGS REAL (REALTY). Such 

things as are permanent, fixed and immov¬ 
able, which cannot be carried out of their 
place, as lands-and tenements. 2 Bl. Com. 16. 

THINGS PERSONAL. Goods, mon¬ 
ey and all other movables, which may attend 
the owner’s person wherever he thinks proper 
to go. 2 Bf. Com. 16. 

THXNGUS. In Saxon Law. A 
thane or nobleman; knight or freeman. 
Cowei. 

THINK. To believe, consider, esteem 
Anderson. A finding by a jury that they 
“think” that certain horses were not struck 
by a particular train was held to sufficiently 
express the finding of the fact. Id.; 59 Iowa 
414. 

TRIRD-BOROW. In Old English 
Law. A constable. Lombard, Duty of 
Const. 6 ; 28 Hen. VIII. c. 10. 

THIRD-CLASS MATTER. See 

MAin Matter. 

T HIRD-NIGHT-AWN-HIN D E. 

By the laws of St. Edward the Confessor, 
if any man lay a third night in an inn, he 
was called a “ third-night-awn-hinde.” and 
his host was answerable for him if he 
committed any offence. The first night lie 
was reckoned a stranger ; the second night 
a guest; and the third night an awn-hinde. 
Bract. 1. 3; Whart. 

TH i HP PARTIES. A term used to 
Include all persons who are not parties to 
the contract, agreement, or instrument of 
writing by which their interest in the 
thing conveyed is sought to be affected. 1 
Mart. La. N. 8. 384. 

But it is difficult to give a very definite 
Idea of third persona ; for sometimes those 
who are not parties to the contract, but 
who represent the rights of the original 
parties, as executors, are not to be consid¬ 
ered third persons. See 1 Bouvier, Inst. n. 
1385. 

« 

T UI tin PENNY. Of the fines and 
other profits of the county oourte (origin¬ 
ally, when those, courts had superior juris¬ 
diction, before other courts were created) 
two parts were reserved to the king, and a 
thirdpart or penny to the earl of the county. 
See Bennett, Parooh. Antiq. 418. 

THIRD PERSON. A person who is 
a stranger to a transaction or proceeding ; in 
other words, someone who is not a party at 
all. Byrne. One not a party or pnvy to a 
suit or instrument writing. English. 

Contracts for the Benefit of. The right 


THIRDED 
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of a third person to sue on a contract made 
for his benefit between others, to the consid¬ 
eration of which he is a stranger, is a subject 
of great conflict in the authorities. 7 A. & 
Eng. Ency., 2nd ed., 104. 

English Doctrine. It was early held that, 
whatever the general rule, where the person 
to be benefited was the child of the promisee 
the child could maintain an action against 
the promisor upon the contract. Id.; 2 
Lev. 210 . This general rule wae reiterated 
in later cases, and has become the firmly 
established doctrine in England, admitting 
of no exception even in the case of parties 
nearly related to each other. Id.; 4 B. & Ad. 
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American Doctrine. The doctrine that a 
third party for whose benefit a contract is 
made may sue upon it, is adopted in most of 
the United States, and is frequently referred 
to therefore, as the ‘‘American doctrine. 

This principle has been most completely 
developed in New York, whereas in some of 
the states the English rule obtains. Id .. 106. 

The daughter of a donor, having only an 
expectancy in his estate, is not a ' third 

S :rson" in the meaning of a statute. 141 
y. 816, 133 S. W. 1001 . 

THIRDED. The direction that she be 
"thirded" should be understood to mean 
that the wife should be entitled to a life 
estate in one-third of the estate. 4 Dana 
(Ky.) 162. 

THIRTiAGE. In Scotch Law. A 
servitude by which lands are astricted or 
thirled to a particular mill and the pos¬ 
sessore bound to grind their grain there, 
for the payment of certain multnres and 
sequels as the agreed price of grinding. 
Erskine, Inst. 2: 9. 18. 

THIS. Used of things before state, 
refers to the thing last mentioned, while 
“that" refers to the thing first mentioned ; 
but “these others" refers to others than 
those just mentioned Anderson : 66 Pa. 251 It 
is a simple word of relation and its ordi¬ 
nary grammatical meaning will not be ex¬ 
tended so as to include something else than 

that to which it relates. 14 Q. B. D. 720. 

THOLED AH ASSIZE. A plea in 
bar in Scotland in a criminal case to the 
effect that the accused has once been tned 
for the offence charged. 35 Am. L. Reg. 620 

THOROUGHFARE. Astreetorway 
opening at both ends into another street or 
public highway, so that one can go through 
and get out of it without returning. It 
differs from a cul de sac, which isopen only 

at one end. .... . ., , 

Whether a Btreet which is not a thorough¬ 
fare is a highway seems not fully settled ; 

1 Ventr. 189. In a case tried in 17W where 
the locus in quo had been used as a com¬ 
mon street for fifty years, but was no 
thoroughfare, Lord Kenyon held that it 
would make no difference; for otherwise 
the Btreet would be a trap to make people 
trespassers ; 11 East 375. This decision in 
several subsequent cases was much oriti- 
cised, though not directly overruled ; 5 
Taunt. 126 ; 5 B. & Aid. 456 ; 3 Bingli. 447; 

1 Camp. 260; 4 Ad. & E. 698. But in a re¬ 
cent English case the decision of Lord 
Kenyon was affirmed by the unanimous 
opinion of the court of queen’s bench. The 
doctrine established in the latter case is 
that it is a question for the jury on the 
evidence, whether a place which is not 
a thoroughfare is a highway or not; 14 
E. L. A E. 69. And see 28 id. 30. The 
United States authorities seem to follow 
the English; 8 Allen 242 ; 24 N. Y. 559 
(overruling 28 Barb. 103); 87 Ill. 189 ; 8 . C. 
29 Am. Rep. 49 and note; contra, 2 R. I. 
178. See Highway ; Street. 

THOUSAND. This word may by 
custom or usage of trade acquire a pecul¬ 
iar meaning, as when applied to rabbits it 
has been held to denote one hundred dozen; 
8 B. & Ad. 728. 

THREAD. A figurative expression used 
to signify the central line of a Btrea m or 
watercourse. See Filum Aqu^ ; Water¬ 
course ; River. 


THREAT. A menace of destruction 
or injury to the lives, character, or prop¬ 
erty of those against whom it is made. To 
extort money under threat of charging the 
prosecutor with an unnatural crime has 
been held to be robbery ; 1 Park. Cr. R. 
199 ; but to extort money or other valuable 
thing by threat of prosecution for passing 
counterfeit money, or any prosecution ex¬ 
cept that for an unnatural crime, iB not 
robbery; 7 Humph. 43; though it is a 
criminal offence ; 11 Mod. 137 ; 2 Dali. 899, 
n. It must be under such circumstances 
as to operate, to some extent at least, on 
the mind of the one whom it is expected 
to influence. The meaning of the word 
implies that it is a menace of some kind, 
which in some manner comes to the knowl¬ 
edge of the one sought to be affected ; 84 
la. 478. See Threatening Letter. 

In Evidence. Menace. See Confession. 

THREATENING LETTER. Send¬ 
ing threatening letters to persons for . the 
purpose of extorting money is Baid to be a 
misdemeanor at commou law. 4 Bla. Com. 
126. The threat must be of a nature cal¬ 
culated to overcome a firm and prudent 
man ; but this rule has reference to the 
general nature of the evil threatened, and 
not to the probable effect of the threat on 
the mind of the particular party addressed; 

1 Den. Cr. Cas. 512. The party who makes 
a threat may be held to bail for his good 
behavior. See Com. Dig. Battery (D). 

By act of congress of Sept. 26,1888. the 
sending of any postal card or mnil matter 
with threatening language on the outside 
thereof is forbidden and made punishable 
by flue and imprisonment; R. S. 1 Supp. 
831, Postal cards held within the act 
were * One from a creditor threatening to 
“ place the claim with our law agency for 
collection; H 40 Fed. Rep. 664 ; demanding 
payment and ,threatening to place it in 
the hands of a lawyer for collection ; to. 
Held not within the act : notice that ft 
debt is past due and that a collector has 
called several times; id.; and notice that 
rent was due and if not paid would be 
placed in the hands of an officer; 51 id. 
§17. Extraneous evidence is not admis¬ 
sible to show that the language of a postal 
card on its face threatening or ahusive. was 
not so intended by the sender, and not so 
understood by the recipient ; 2 Mo. App. 
Repr. 980. __ .. , 

'Statutes exist in many of the Unitea 
States, though they vary somewhat in 
their pro visions,some of them requiring the 
threatening to have been done “ malicious¬ 
ly,” others *• knowingly.’" The indictment 
for this offence need not specify the crime 
threatened to be charged, for the siiecifio 
nature of the crime which the prisoner 
intended to charge might intentionally be 
left in doubt; 3 Heisk. 262; 8 Barb. 647. 
The threat need not be to accuse before a 
judicial tribunal; 2 M. & R. 14; 80 Mich. 
460. A person whose property has been 
stolen has himself no power to punish the 
thief without process of law, and cannot 
claim the right to obtain compensation 
for the loss or his property bv maliciously 
threatening to accuse him of the offence, 
or to do an injury to his person or prop¬ 
erty, with intent to extort property from 
him; 24 Me. 71; 128 Mass. 65. A mere 
threat that the prosecutor would be in¬ 
dicted or complained of has been held to 
be within the statute, even though no 
distinct crime was spoken of in the letter, 
because of the likelihood of threatening 
letters being written with as much dis¬ 
guise and artifice as possible, but still be¬ 
ing sufficient to accomplish the purpose 
intended; 68 Me. 473; 63 Mo. 66 . See 8 
Cr. L. Mag. 720 ; Whipping. 

THREE-DOLLAR PIECE. A gold 
coin of the United States, of the value of 
three dollars. 

The three-dollar piece wu authorized by the 
seventh section of the act of Feb. 21, 188$. 10 8tat. 

at L. It Is of the same fineness as the other gold 
coins of the United States. The weight of the coin 
Is 7T.4 grains. , 

The three-dollar piece Is a legal tender In pay¬ 
ment of any amount; R. 8. f 8611. 


THREE-MILE LIMIT. The effect 
of the Volstead Act upon shipping iB modified 
bv the terms of the Convention between the 
United States and Great Britain, ratified 
May 22 , 1924, which recognizes the historic 
three-mile limit (low-water mark) as defining 
the territorial margin for ordinary purposes. 
Thorpe, National and State Prohibition, 
§63, p. 79.See Seal Fisheries; ierritor 

IAL WATERS. 

THREE-WEEKS COURT. What 

practically amounts to forfeiture is found in 
the Kentish custom of gavelet. If the tenant 
of land held in gavelkind falls into arrears 
with his services and rents, the lord is to get 
permission of his own Three-Weeks Court 
to distrain the chattels of his tenant found 
upon the tenement. This attempt to distrain 
is to be continued for four sessions of this 
court of the lord, and if before the fourth 
court sufficient chattels cannot be found, the 
court then awards that the lord may take 
the tenement into his hands en noun de dis- 
tresse ausi cum boef or vache, etc, 18 Harv, 
L. R. 40. 

THRESHING MACHINE. The term 
Includes the horse power by means of which 
the separator is propelled. 15 Neb. 428. 

THRITHING. A third part of a 
county ; a division of a county consisting of 
three or more hundreds. Burrill; Cowell. 
Corrupted to the form “riding," which was 
used later in Yorkshire. Id. 

THROAT. In Medioal Jurispru¬ 
dence. The anterior part of the neck. 
Dunglison, Med. Diet.; 1 Chitty, Med. Jur. 
97, n. 

The word throat , in an indictment which 
char ged the defendant with murder by 
cutting the throat of the deceased, does 
not mean, and is not to be confined to, that 
part of the neck which is scientifically 
called the throat, but signifies that which 
is commonly called the throat. 6 C. & P. 
401. 

THROUGH. Its primary meaning is 
from end to end, or from side to 9ide; hut 
its meaning is often qualified by the context, 
to mean simply “within". 170 U. S. 602, 
603. In an act providing that no road shall 
be laid out “through" the grounds of a 
cemetery company, held to mean “over." 
Anderson; 119, Ill. 147. See Into. 


CARRIAGE. 


See 


THROUGH 

Through Route. 

THROUGH RATE. Sec Through 
Route. 

THROUGH ROUTE. A “through 
route" is an arrangement, express or im¬ 
plied, between connecting railroads for the 
continuous carriage of goods from the 
originating point on the line of one earner 
to destination on the line of another. 
Through carriage implies a “through rate." 
It may merely be an aggregation of separate 
rates fixed independently by the several 
carriers forming the "through route"; as 
where the “through rate"' is "the sum of the 
locals" on the several connecting lines or is 
the sum of lower rates otherwise separately 
established by them for through transport*- 
tion. 12 I. C. C. 163. Ordinary "through 
rates" lower than the "sum of the locals are 
“joint rates." Prior to the amendment of 
the Act to Regulate Commerce (1906, c. 
3591, § 4, 34 Stat. 684, 590) authorizing the 
Commission to establish through routes and 
joint rates, all "joint rates" were (as most 
still are) the result of agreements between 
earners, which fix also the “divisions ; that 
is, the share of the "joint rate" to be re¬ 
ceived by each. 7 I. C. C. 323, 329. TTic 
bases of such divisions differ greatly m 
practice. Sometimes all the carriers partici¬ 
pate in the joint rate in the proportions 
which their local rates bear to the sum of the 
locals; in other words, the percentage of 
reduction from the local rate is the same for 
each. The share of each being a matter of 
bargain, it may be fixed at an arbitrary 
amount. 21. C. C. 553,567-8. In construct¬ 
ing the joint rates the charge per mile ordi- 
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narilv. decreiwcw with the increase of the 
length of haul. But even when' the through 
route and through rates art' matters of ex¬ 
press agreement between the earners, a 
continuous “joint rate” does not always 
extend from the point of origin to point of 
destination. There may be, on the “through 
route,” an intermediate point at which, in 
common railroad practice, the rate“breaks.” 
Thai is, the “joint rate” from the point of 
origin ends at this “rate-breaking point” 
and there is charged for the distance beyond 
the same local rate or ji ; nt rate that would 
have been charged had iho business origi¬ 
nated at this intermediate point. That is, 
instead of a “joint through rate,” there is a 
'‘combination." The so-called “Ohio River 
crossings” or “gateways” are among the 
"rate-breaking points.” 245 U. S. 139. 

THROW OUT A BILL. To ignore a 
bill, as a charge or bill of indictment. Eng¬ 
lish. 

THURINGIAN CODE. See Code. 


TICK. Credit: as, if a servant usually 
buy for the master upon tick, and the ser¬ 
vant buy something without the master’s 
order, yet if the master were trusted by 
the trader he is liable; 3 Kebl. 625 ; 10 
Mod. 111. 

TICKET. A railroad ticket may be a re¬ 
ceipt or voucher, rather than a contract; 5 
L. R. A. 818 ; 77 Mo. 663 ; 41 Ohio St. 560 ; it 
is the evidence of a contract, but does not 
constitute the whole contract; 84 Am. & 
Eng. R. R. Cas. 219 ; Wheeler, Carriers 
263 ; 15 Pac. Rep. (Kan.) 899 ; it may con¬ 
tain some condition or limitation which 
becomes a part of the contract; 13 Hun 
859 ; 113 Pa. 519; 1 Harv. Law Rev. 17. 
The actual contract mar be shown by parol 
testimony; 143 U. 8. 90; 80 la. 92. The 
purchaser of a railroad ticket has a right 
to rely upon the statements of the agent; 
21 Oreg. 121 ; 52 Fed. Rep. 197; 106 Maas/ 

153. Agents at intermediate stations and 
gatekeepers cannot vary the terms of the 
contract; 137 Mass. 293 ; 63 Md. 100. 

A ticket -good between two designated < 
stations, upon trains which stop at such 
points, entitles the holder thereof to ride 
from intermediate stations to either of 
said stations, or from such stations to in¬ 
termediate stations, regardless of condi¬ 
tions in the ticket to the contrary ; 20 S. E. 
Rep. (Ga.) 358. But where a ticket pro¬ 
vided that it should be forfeited if used for 
any other station than the one named, it 
was held that a passenger who rode on it 
to a point beyond the station named, paying 
his fare for the additional distance, was 
liable for the fare for the entire distance 
travelled; [1895] 1 Q. B. 862. One who 
takes the wrong tram by mistake can 
leave it at the first stopping-place, without 
payment of fare ; this rule does'not apply 
to one who has a season ticket and takes a 
train believing that it is good on tliat 
train; 40 N. E. Rep. (Mass.) 20. Where a 
mileage book purchased by one person is 
sold to another who presents it, the con¬ 
ductor cannot take it up, but may collect 
full fare ; 55 Alb. L. J, 164. As between a 
conductor and a passenger, a ticket is con¬ 
clusive as to the right of the latter to 
travel; 15 HL App, 100; 50 Fed. Rep. 496; 
15 Ind. App. 866. As a tule a passenger 
has a right to presume that a ticket agent* 
will perform nis whole duty and iB not 
bound to examine his ticket to see that it 
is correct, unless put upon his inquiry ; 70 
Fel. Rep. 585 ; 166 Pa. 4; 77 Ga. 678. 
When a carrier has notified a co nnecting 
carrier that it will not recognize the tickets 
of the latter, it may refuse to accept s uch 
tickets ; 157 U. S. 225. 

A ticket defaced by a passenger so as to 
be unintelligible, may be refused ; 78 Md. 
307. A carrier may specify upon what 
trains a ticket is good; 91 Vt. 878; or 
charge fare for the actual distance trav¬ 
elled, if a passenger takes a wrong train ; 
40 Ind/ 87 ; it must stop at a station for 
which it has sold a ticket; T9 V&. 180. A 
purchaser for value and without notioe, 
of a ticket fraudulently obtained from a 


carrier, acquiree no title thereto ; 86 Ohio 
St. 617. A passenger who aooepta a tioket 
and signs it is bound by the conditions ex¬ 
pressed in it | 132 U. 3. 146; 47 Ind. 79 ; 
if suoh conditions are reasonable.; 100 U. 8. 
24; but not if he is uuable to read, and no 
explanation is made by the agent who sells 
it; 28 Fed. Rep. 765 ; or if he Is misled by 
the carrier ; 30 N. W. Rep. (Ind.) 424. There 
|b no presumption that the passenger has 
kead a notioe on his ticket; 12 Gray 888; 
48 N. T. 312. See 60 Fed. Rep. 624; but 
see 46 U J. C. P. 768. 

Where the ooaditions of a tioket are suoh 
that an innooent holder thereof may use it, 
it is the subject of embezzlement ; 48 N. E. 
Rep. (Mass.) 499. 

A passenger having lost his tioket oannot 
show by others that he purchased it, 14 
L9% 138. The rule whioh requires the 
produotion of a tioket is reasonable ; 97 


Mich. 439; 15 N. Y. 455; 81 Ill. App. 485; 
[1896] l Q. B. 253; reasonable time to 
produce one should be given; 81 III. App. 
435; a oonduotor is not bound to search 
the pookets of a passenger to find his 
tioket; 14 Lea 138. A passenger may bs 
required to exhibit his tioket before enter¬ 
ing a train; 1 Ill. App. 472, 449 ; 8 Tex. 
App. 206 ; and if he exhibits his ticket and 
demands a seat he has a right to a seat be¬ 
fore he surrenders it; 53 Mo. 817. 

A passenger cannot stop over at an inter¬ 
mediate station unless such right is con¬ 
ferred by his oontract; 51 Col. 435 ; 24 N. 
J, L. 435; 13 Hun 339 ; 84Md. 582. A pur¬ 
chaser of a limited ticket over connecting 
lines is only bound to make a continuous 
trip over the part of the route covered by 
each coupon of the tioket, but must com¬ 
plete the trip within the time limited in 
the tioket; 48 Ark. 529 ; 67 Ill. 893 ; 18 L. 
R. A. 65. 


When a carrier furnishes facilities, It 
may require a passenger to purchase a 
tioket before entering a train ; 75 Ill. 125 ; 
53 Me. 279 ; 17 Mo. App. 158; 46 Ind. 298 ; 
132 Mass. 116. It must keep a tioket office 
open for a reasonable time before the de¬ 
parture of trains; 90 la, 562 ; 97 Ill. 816; 
15 Minn. 496. 

A statute regulating the issuance and 
taking up of tickets by carriers is an ex¬ 
ercise of the police power ; 63 Ind. 552 ; and 
does not impair the obligation of contracts 
nor interfere with commerce between the 
states; id. 

A statute limiting the sale of passage 
tickets and tickets for sleeping accommo¬ 
dations on vessels and railway trains to 
authorized agents is not in violation of the 
pic visions of the constitution of the United 
States prohibiting the depriving of citizens 
of the rights of liberty, property, or the 
equal protection of the law, nor does it 
confer a special privilege upon any class 
of persons; 145 U. 8. 268; 18 N. Y. L. J. 
1541 ; 149 Ill. 600; 57 Minn. 845; 68 IndL 
552; 14 Phila. 884; nor does it create a 
monopoly : 50 N. Y. 8. 56 ; but see Tiedm. 
Lim. Pol. Pow. 298. 

The Michigan supreme court holds that 
a railroad company cannot be compelled to 
sell mileage becks at a flat two-cent rate; 
the company’s right to fix its tolls is a 
vested right which the state must pay for 
if it takes it away; Asso. Press Despatch, 
Oct. 8, 1898. 

A ticket sold at a reduced rate on condi¬ 
tion that it is not transferable is not valid 
in the hands of a transferee; 48 8. W. 
Rep. (Ter.) 901. 

The holder of a ticket from Trenton to 
Elmira was injured in Pennsylvania 
through defendant’s negligence; it was 
held that his right to recover was gov¬ 
erned by the law of Pennsylvania; 176 
Pa. 45. 


See Baggage ; Passenger ; Common 
Carriers of Passengers ; Interstate 
Commerce Commission ; Rates. 


TICKET OF LEAVE. In English 
Law. The colloquial name of the "license 
to be at large,” which the Home Secretary 
may at any time grant, upon such condition 
as he may think fit and with power of revo¬ 
cation, to anyone undergoing penal servitude. 


The conditions usually imposed ore those 
specified in the Penal Servitude Act,, 1864. 
They are merely such as are calculated to 
make the released convict lead a useful and 
honest life. Property acquired by the con¬ 
vict while on license does not vest in the 
Administrator, if any, appointed by the crown 
to manage his property ; and he can sue or 
oontract like any ordinary person. He must 
keep the police informed ol his residence for 
the time being; but even this condition is 
not onerous, as it may be complied with 
through the poet. A well conducted convict 
cun obtain a ticket of leave when he has 
served three-fourt ha of his sentence. Byrne. 


TIDE LANDS. Lands covered and 
uncovered by the flow and ebb of the tide. 
The United States may grant, for appro¬ 
priate purposes, titles or rights in the soil 
below high-water mark' or tide waters. 
But they have never done so by general 
laws, and, unless in some case of Interna¬ 
tional duty or public exigency, have acted 
upon the policy of leaving the adminis¬ 
tration and disposition of the sovereign 
rights in navigable waters, and in the soil 
under them, tp the control of the states, 
respectively, when organized and admit¬ 
ted into the Union ; 158 U. 8. 278. 

The words " public lands,” as need in 
legislation, mean such as are subiect to 
sale or other disposal under general laws, 
and not tide lands ; 92 U. 8. 761; 126 U. 
8. 618. Tide lands 8 re not subject to the 
location of land scrip under the act of 
1872; 158 U. S. 278, 287. 

TIDE-WA TER, Water which flows 
and reflows with the tide. All arms of the 
sea, bays, creeks, coves, or rivers, in whioh 
the tide ebbs and flows, are properly de- 
nominated tide-waters. 


The term tide-water is not limited to 
water which is salt, but embraces, also, so 
much of the water of fresh rivers as is pro¬ 
pelled backwards by the ingress and pres¬ 
sure of the tide ; 5 Co. 107 ; 108 Mass. 486 ; 
whioh might be Baid to be within the ebb 
and flow; 7 Pet. 824. The flowing, how¬ 
ever, of the waterrf of a lake into a river 
do not constitute such a river a tidal or, 
technically, navigable river ; 20 Johns. 98. 

The bed or soil of all tide-waters belongs, 
in England, to the orown, and in this 
country to the state in which they lie; 
and the waters themselves are public; so 
that all persons may use the same for the 
purpose of navigation and fishery, unless 
restrained by law; 5 B. & A. 804; 1 Macq. 
Hon. L. 49; 152 U. 9. 1. See 22 Or. 410 ; id. 
438. In England, the power of parliament 
to restrain or improve these rignts is held 
to be absolute; 4 B. A C. 598. In this 
country, such a power is subject to the 
limitations of the federal constitution; 
and while both the general and state gov¬ 
ernments may adopt measures for the im¬ 
provement of navigation ; 4 Rawle 9; 9 
uonn. 438; and the states may grant 
private rights in tide-waters, provided 
they do not conflict with the public right 
of navigation ; 21 Pick. 844 ; yet neither 
the general nor the state governments have 
the power to destroy or materially impair 
the right of navigation. See Bridge ; 
Fishery ; River ; Riparian Proprietors ; 
Territorial Waters ; Wharf. 

TIDES. See Neap Tides ; Spring 
Tides. 


TIE* When two persons receive an 
equal number of votes at an election, there 
is said to be a tie. Neither is elected. 
When the votes are given on any question 
to be decided by a deliberative assembly, 
and there is a tie, the question is lost. See 
Majority. 

TEEL. An old manner of spelling tel: 
such as, nul tiel reoord, no suofi record. 

TIEMPO INMABIL. In Louisiana. 
A time when a man is not able to pay his 
debts. 

TIERCE. A liquid measure, contain¬ 
ing the third port of a pipe, or forty-two 
gallons. 


TIGNI HQOTTENDI 


1178 


TIGHT UOOTTENDI (Lat). In 
Civil Law. A servitude which confers 
the right of inserting a beam or timber 
from the wall of one house into that of a 
neighboring house, in order that it may 
rest on the latter and that the wall of the 
Latter may bear this weight. Dig. 8. 2.86 ; 

8. 5. 14. 

TIMBER. The body , stem, or trunk of 
a tree, or the larger pieces or sticks of 
wpod which enter the frame-work of a 
building or other structure, excluding the 
plank, boards, shingles, or lath which may 
be used to complete the structure. 47 
Wis. 102. The tdrm now seems to in¬ 
clude all sorts of wood from which any 
useful articles can be made or which may 
be used to advantage in any class of manu¬ 
facture or construction ; 14 Fed. Rep. 824. 
Railroad ties are held to be timber; 52 Wis. 
323 ; fence rails are not; 43 Tex. 374 ; nor 
are trees, when suitable only for firewood ; 
01 Me, 417. Genoricallv, only such trees 
as are used in building ships or dwellings. 
When the trunk of a tree is severed from tnc 
root and felled to the earth it becomes 
“timber" or “lumber" according to the use 
to which it can be applied. Anderson; 

6 McL. 37. The body, stem or trunk of a 
tree, or the larger pieces or sticks of wood 
which enter the frame-work of a building or 
other structure, excluding the plank, boards, 
shingles or lath used to complete the struc¬ 
ture. Id.' 47 Wis. 192. 

Does not mean “trees" when applied 
to a grant for purposes of railroad construc¬ 
tion. 250 IT. S. 21. 

A federal act of 1897 makes it a penal 
offence to set fire to timber on the public 
domain. 

TIMBER TREES. Oak, ash, elm, In 
all places, and, by local custom, suoh other 
trees as are used in building ; 2 BLa. Com. 
281; also beech, chestnut, walnut, cedar, 
fir, aspen, lime, sycamore, and birch tree6 ; 

0 George III. ch. 48; and also such as are 
used in the mechanical arts ; Lewis, Cr. L. 
500. Timber-trees, both standing, fallen, 
and severed and lying upon the soil, con¬ 
stitute a portion of the realty, and are em¬ 
braced in a mortgage of the land; 1 
Washb. R. P. 13; 19 Me. 53; and pass, by 
a judicial sale under suoh mortgage, to the 
purchaser; 1 Wall. 53 : 54 Me. 813; 1 Den. 
554 ; 6L Pa. 294. Some contracts for the sale 
of timber trees are contracts for the sale of 
an interest in lands ; 10 N. Y. 117 ; 5S Pa, 
206; 119 Ind. 7; and, as such, within 
the statute of frauds ; 33 Pa. 266 ; 50 Ohio 
St. 57. The better action for damages for 
cutting and carrying away timber trees 
seems to be Chat of trespass quare clausum 
fregit et de bonis asportatis (unless other¬ 
wise designated by statute); 2 Greenl. 173, 
387. See Waste ; Sale ; Tree. 

TIMBERING. Mining. By “tim¬ 
bering" is meant the protection against falls 
of the roof formation, by means of horizontal 
timbers or cape extending across the passage¬ 
way just under the roof, the ends of such 
timbers resting upon vertical timbers or posts. 
161 Ky. 335, 170 S. W. 960. 

TIME. The measure of duration. 
Lapse of time often furnishes a presump¬ 
tion. stronger or weaker according to the 
length of time which has passed, of the 
truth of certain facts, such as the legal 
title to rights, payment of or release from 
debts. 

Time in Great Britain, in any statute or 
legal instrument, means, by statute, Green¬ 
wich mean time, and in Ireland, Dublin 
time. The only standard of tjme recog¬ 
nized by the courts is the meridian of the 
sun ; not any arbitrary standard ; 84 Ga. 
159; 3 H. & N. 800. 

The general rule of law is that the per¬ 
formance of a contract must be completed 
at or within the time fixed by the con¬ 
tract; Leake, Contr., 8d ed. 772. Wher¬ 
ever, in cases not governed by particular 
customs of trade, the parties bind them¬ 
selves to the performance of duties within 
a certain number of dayB, they have to the 


last minute of the last day to perform their 
obligations; 6 M. & G. 598. See Per¬ 
formance. 

Generally, In computing time, the first 
day is excluded and the last included ; 4 
T. B. Monr. 464 ; 26 Ala. n. s. 547 ; see 2 
Harr. Del. 461; 5 Blackf. 819 ; 16 Ohio 
498; 10 Rich. 895 ; 12 Colo. 285 ; excluding 
the day on which an act is done, when the 
computation is to be made from such an 
act; 15 Ves. Ch. 248 ; 16 Cow. 659 ; 1 Pick. 
485; 19 Mo. 60 ; including it, according to 
Dougl. 403 ; 417; 15 Mass. 193 ; 18 How. 
151; except where the exclusion will pre¬ 
vent forfeiture ; 2 Camp. 294 ; 4 Me. 268. 
The rule which excludes the terminus a 
quo is not absolute, it may be included 
when necessary to give effect to the ohvi- 
ous intention ; 147 U. S. 640. Time from 
and after a given day excludes that day ; 1 
Pick. 485 ; 1 N. & M’C. 605 ; 153 Pa. 4C5. 
But see 94 U. S. 560. A policy of insurance 
includes the last day of the term for which 
it is issued ; L. R. 5 Exoh. 29C. Particular 
words, e, g. at, on, or upon a .certain time, 
will be construed according to a reasonable 
interpretation of the contract; 10 A. & E. 
870. Th6 use of the word until generally 
implies an intention to exclude the day to 
which it refers, except it appears otherwise 
from the context; 10 Neb. 524; 120 Mass. 
94; 37 Am. Dec. 692; till is heM to in¬ 
clude the day refereed to; Id Barb. 352. 

Sunday is a dies non, and a power than 
maybe exercised up to and including a 
given day of the month may generally, 
when that day happens to be Sunday, be 
exercised on the succeeding day; 133 U. 
S. 299; 147 id. 47. Suuday is said to be in¬ 
cluded iu the computatiou when the time 
exceeds days and excluded when less than 
seven; 2 Mich. N. P. 108. See Sunday ; 
Dies Non. 

Deeds, bills of exchange, letters, and 
other written instruments are generally 
oonstrued to have been made and issued at 
the time of their date, but the execution 
of a deed may be averred and proved ac¬ 
cording to the fact; 10 Exch. 40. Courts 
will always adopt that construction in the 
computation or time which will uphold 
and enforce, rather than destroy, bona fide 
transactions and titles, and whenever it is 
necessary to prevent a forfeiture or to 
effectuate the clear intention of the parties, 
the dies a quo will be included ; otherwise 
it will be excluded ; 5 Dak. 325. 

The construction of contracts with re¬ 
gard to the time of performance is the 
same in equity as at law; but in case of 
mere delay in performance, a court of 
equity will in general relieve against the 
legal consequences and decree speoiflo per¬ 
formance upon equitable terms notwith¬ 
standing the delay, if the matter of the 
contract admits of that form of remedy. 
In suoh cases it is said that in equity time 
is not considered to be of the essence of 
the contracts ; L. R. 3 Ch. 67. Ordinarily 
time is not of the essence of the contract, 
but it may be made so hy express stipula¬ 
tion of the parties; see l28 U. S. 403 ; or it 
may be so by implication, because of the 
nature of the property involved ; 144 U. S. 
394; or because of tne avowed object of 
the seller or purchaser ; 134 U. S. 68 ; 144 
id. 894; or from the nature of the contract 
itself; or by one party giving the other 
notice that performance must be made 
within & certain reasonable time fixed in 
the notice; 2 Ohio St. 820; 5 C. E. Green 
807; time is always of the essence of uni¬ 
lateral contracts; 51 N. Y. 829; 85 Md. 
352 ; 50 Ill. 298. Completion of a contract 
within a reasonable time is sufficient, if 
no time is stipulated ; 122 U. S. 800. 

In determining whether stipulations as 
to the time of performance of a contract 
of sale are conditions precedent, the court 
will seek to discover tbe real intention of 
the parties in deciding whether time is of 
the essence of the contract; Benj. Sales 
§ 593. If a thing sold is of greater or leas 
value according to the lapse of time, stip¬ 
ulations with regard to it must be literally 
complied with both at law and in equity; 
42 Barb. 820 ; 10 Allen 289. As to whether 


in English bicycle law requiring the use of 
a lamp “ during the period between one 
hour after sunset and oue hour before sun¬ 
rise,” has led to a controversy as to 
whether this is local or Greenwich time; 
see 58 Alb. L. J. 103. See Year. 

In Pleading. A point in or space of 
duration at or during which some fact is 
alleged to have been committed. 

In criminal actions, both the day and the 
year of the commission of the offence must 
appear; but there need not be an express 
averment, if they can be collected from the 
whole statement; 6S. & R. 315. Tiie pros¬ 
ecutor may give evidence of an offence 
committed on any day which is previous 
to the finding of the indictment; 5 S. & R. 
816 ; but a day subsequent to the trial must 
not be laid ; Add. Pa. 86. 

In mixed and real actions , no particular 
day need be alleged in the declaration ; 8 
Chitty, PI. 020 ; Gould, PI. c. 3, § 99. 

In personal actions , all traversable af¬ 
firmative facts should be laid as occurring 
on some day ; Steph. PI. 292 ; but no day 
need be alleged for the occurrence of nega¬ 
tive matter; Com. Dig. Pleader (C19); and 
a failure in this respect is, in general, aided 
after verdict ; 13 East 407. Where the 
cause of action is a trespass of a permanent 
nature of constantly repeated, it should be 
laid with a continuando, which title see. 
The day need not, in general, be the actual 
day of commission of the fact; 12 Johns. 
287 ; 8 N. H. 299 ; if the actual day is not 
stated, it should be laid under a videlicet; 
Gould, PI. c. 3, & 83. The exact time may 
become material, and must then be cor¬ 
rectly laid ; 10 B. & C. 210 ; 4 S. & R. 576; 
1 Stor. 528 ; as, the time of execution of an 
executory written document; Gould, PI. 
§ 87. The defence must follow the time 
Laid in the declaration, if time is not ma¬ 
terial ; 1 Chitty, PI. 509 ; 1 Saund. 14, 82 ; 
need not when it becomes material; 2 
Saund. 5 a, b (n. 8): or in pleading matter 
of discharge : 2 Burr. 944 ; 2 Stra. 944; 
or a reoord Gould, PI. 8 83. See At Least: 
Indefinite Time ; Lost Time. 

TIME BARGAIN. A contract for 
sale and delivery of stocks at a future day. 
Abbott. A time bargain is a contract for 
the sale of a certain amount of stock at a 
certain price on a future day, the vendor 
not in general having such stock to sell at 
the time of the contract, but intending to 
purchase it before the time appointed for 
the execution of the contract. Id M. A W 
See Futures; Option; Margin. 


TIME IMMEMORIAL, or OUT OF 
MIND. Time beyond legal memory. 

See 14 L. R. A. 120, n.; Old Style ; 
Regnal Years ; Prescription ; Memo ry ; 
Limitations ; Month ; Day ; Statute. 

TIME OUT OF MIND. See Time 
Immemorial. 

TIME POLICY. In Insurance. A 

policy in which the risk is limited to a certain 
fixed term or period of time specified. 

TIME-TABLES. See Punctuality. 

TIPPLING-HOU8E. a place where 
spirituous liquors are sold and drunk in 
violation of law. Sometimes the mere 
selling is considered as evidence of keeping 
a tippling-house. 47 Ill. 870. 

A publicdrinking-place, where liquor or 
other intoxicating arink is sold, to be drunk 
on the premises. 1 Colo. App. 289. 

See Keeping a Tippling House. 


TIPS. Small donations given and 
intended as personal gifts, in addition to the 
regular charge for the services rendered. 149 
Ky. 377, 149 S. W. 828. 


TPSTAFF. An officer apnointed by 
marshal of the court of king 8 bench, to 
ind upon the judges with & kind of rod 
daff tipped with silver, 
n the United States, the courts some- 
es appoint an officer who is known by 
i name, whose duty it is to attend on 
court. Similar officers employed in 
courts of Pennsylvania are bo called. 
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TITULUS 


TITHES. In KngHih Law. Aright 
to the tenth part of the produce of lands, 
the stock upon Lands, hud the penonul in¬ 
dustry of the inhabitant*. These uthaaare 
raised for the support of the clergy. 
Almost all the tithes of England and Wales 
are now commuted into rent charges, 
under 6 St 7 Will. IV. o. 71, and the various 
statutes since passed; 9 Steph. Com. 731. 
In the United States there are no tithes. 

TITHEN'O. In English Law. For¬ 
merly, a district containing ten men, with 
their families. In each tithing there was 
a tithingiuan, whose duty it was to keep 
the peace, as a constable now is bound to 
do. 

TITHINGhMAN. In Saxon Law. 

The head or chief of a decennary of ten 
families ; he was to decide all leaser cause# 
between neighbors. Now tithingmen and 
constable* are the same thing. Jaoob, Law 

^Lq New England, a parish officer to keep 
good order in churoh. Webster, Diet. 

TITLE. Estates. The means whereby 
the owner of lands hath the just possession 
of his property. Co. Litt. 345 ; 2 Bla. Com. 
195. See 1 Ohio 349. This is the definition 
of title to lands only. 

Either a naked possession, which is the 
most imperfect ; a right of possession, cither 
apparent or actual; or the mere right of 
property. Possession, the right of possession 
and the right of properly joined, form a com¬ 
plete title 2 Bla. Com. 195-198. 

A bod title is one which conveys no prop¬ 
erty to the purchaser of an estate. 

A doubtful title is one which the court 
does not consider to be so clear that it w jll 
enforce its acceptance by a purchaser, nor 
so defective as to declare it a bad title, but 
only subject to so much doubt that a pur¬ 
chaser ought not to be compelled to accept 
it; 1 J. & W. 568 ; 9 Cow. 344. 

A good title is that which entitled a man 
by right to a property or estate, and to the 
lawful possession of the same. 

A marketable title is one which a court 
of equity considers to be so clear that it 
will enforce its acceptance by a purchaser. 

The doctrine of marketable titles is purely 
equitable and of modern origin ; Atk. Tit. 
26. At Law every title not bad is market¬ 
able ; 5 Taunt. 625 ; 6 id. 263 ; 1 Marsh. 258. 
See 2 Pa. L J. 17. 

Paromounl Title. See Eviction, 

There are several stages or degrees requi¬ 
site to form a complete title to lands and 
tenements. The lowest and most imperfect 
degree of title is a presumptive title or the 
mere possession, or actual occupation of 
Lhe estate, without any apparent right to 
hold or continue such possession : this 
happens when one man disseises another. 
The next step to a good and perfect title is 
the right of possession, which may reside 
in one man while the actual possession is 
not in himself, but in another. This right 
of possession is of two sorts : an apparent 


right of possession, which may be defeated 
by proving a better, and an actual right of 
possession, which will stand the test against 
all opponents. The mere right of property, 
the jus proprietatis, without either pos¬ 
session or the right of possession. 2 Bla. 
Com. 190. 

Title to real estate is acquired by two 
methods, namely, by descent and by pur¬ 
chase. See these words. 

Title to personal property may accrue in 
three different ways : by original acquisi¬ 
tion ; by transfer by o« of law ; by trans¬ 
fer by act of the parties. 

Title by original acquisition is acquired 
by occupancy, see Occupancy: by acces¬ 
sion, see Accession ; by intellectual labor . 
See Patent ; Copyright : Trade-Mark. 

The title to personal property is acquired 
and lost by transfer by act of law, in various 
ways : by forfeiture ; succession ; mar- 
: judgment; insolvency ; intestacy 
See those titles. . 9 

Title is acquired and lost by transfer by 
the net of the party, by gift, by contract or 
sale. See those titles. 


In general, possession constitutes the 
criterion of title of jttrsonoi property (q. t>.), 
because no other means exist by whioli a 
knowledge of the faot to whom it belongs 
can be attained. A seller of a obattella 
not. therefore, required to show the origin 
of his title, nor, in general, is a purchaser, 
without notioe of the ol&irn of the owner, 
compellable to make restitution ; but It 
seems that a purchaser from a tenant for 
life of personal chattels will not be secure 
against the claims of those entitled in 
remainder ; Cowp. 482 ; 1 Bro. C. C. 27A 
As an exception to the rule that posses¬ 
sion is the criterion of title of property may 
be mentioned the caso of ships, the title of 
which can be ascertained by the register; 
15 Ves. Ch. 60; 17 id. 251 ; 8 Price 256. 

To convey a title, the seller must himself 
have a title to the property which is the 
subject of the transfer. But to this gen¬ 
eral rule there are exceptions. See Sajlk. 

In Legislation. That part of an act of 
the legislature by which it is known and 
distinguished from other acts; the name 
of the act. While the title of a statute can¬ 
not be used to add to or take from the body 
thereof, yet in cases of doubt, it may be 
referred to as a help to the interpretation; 
143 U. S. 457. See CONSTRUCTION. 

Formerly the title was held to be no part 
of a bill, though it could be looked to when 
the statute was ambiguous; 3 Wheat. 610; 
81 Wise. 431 ; see 144 U7 8. 550; 148 id. 
447 ; 9 Q. B. D. 104 ; but it could not enlarge 
or restrain the provisions of the art iteell: 
5 Wall. 107. In later years constitutional 
provisions have required that the title of 
every legislative act shall correctly Indicate 
the subject-matter of the aot; Cooley, 
Const. Lim. 172. The object of this was 
mainly to prevent surprise in legislation. 
An act must have but one general object, 
which is fairly indicated by the title ; a 
title may be general if it does not oover 
incongruous legislation; Endl. Interp. Stat. 
09 ; 7 Ind. 6S1; 50 N. Y. 658 ; the use of 
the words “ other purposes ” have no effect; 
22 Barb. 642 ; 8 Colo. App. 228. It is said 
that the courts will oonstrue these provis¬ 
ions liberally rather than embarrass legis¬ 
lation by a construction, the strictness of 
which is unnecessary to the attainment of 
the beneficial purposes for which they were 
adopted ; Cooley, Const. Lim. 178. In con¬ 
struing an act, the court will strike from 
it fell that relates to the object not indicated 
by the title, and sustain the rest if it is 
complete in itself; id. 181 ; 92 Ala. 94. 
These provisions are usually considered 
mandatory, though they were held.to be 
directory in 4 Cal. 388 ; 6 Ohio N. s. 187. 
In Pennsylvania, where an aot of assembly 
is entitled a supplement to a former act, 
and the subject thereof is germane to that 
of the original act, its subject is sufficiently 
expressed; 77 Pa. 429 ; 88 id. 42. 

See a paper in Rep. Am. Bar Association 
(1882) by U. M. Rose. 

Personal Relations. A distinctive ap¬ 
pellation denoting the rank to which the 
Individual belongs in society. See Rank : 
Nobility. 

Titles are assumed by foreign princes, 
and among their subjects they ntay exact 
these marks of honor ; but in their inter¬ 
course with foreign nations they are not 
entitled to them as a matter of' right; 
Wheat. lot. Law, 8d Eug. ed. § 159. 

In Pleading. The right of action which 
the plaintiff has. The declaration must 
show the plaintiff's title, and if such title 
be not shown in that instrument the de¬ 
fect cannot be oured by any of the future 
pleadings. Baoon, Abr. Pleas, etc. (B 1). 

In Rights. The name of a newspaper, 
a book L and the like. See Trade- Mark, 

TITLE OF ACT-Diiferenoe in Title 
Of and Rody Of. Where the language 
of a statute in its ordinary meaning and 
grammatical construction Leads to manifest 
contradiction of the apparent purpose of 
the enactment, or to some inconvenience 
or absurdity, hardship or injustice, presuma¬ 
bly not intended, a construction may be put 
upon it which modifies the meaning of the 


words, and even tho structure of the sentence. 
This is done sometimes by giving an unusual 
meaning to particular words, sometimes by 
altering their collocation or by rejecting them 
altogether, or by interpolating other words, 
under the influence, no doubt, or an irresisti¬ 
ble conviction that the legislature could not 
possibly have intended what its words 
signify, and that the modifications thus made 
are mere corrections of careless language, 
and really give the true intention. The 
ascertainment of the latter is the cardinal 
rule, or rather the end and object of all 
construction ; and where the real design of 
the Legislature in ordaining a statute, al¬ 
though it be not precisely expressed, is yet 
plainly perceivable or ascertained with 
reasonable certainty, the language of the 
statute must be given such a construction 
as will carry that design into effect even if 
in so doing the exact Utter of the law be 
sacrificed or though the construction be, 
indeed, contrary to the letter. 159 Ky. 194, 
166 S. W. 1008. See First-class. 

TITLE OF A CAUSE. The peouliar 
designation of a suit, consisting usually of 
the name of tfffe court, the venue, and the 
parties. The method of arranging the 
names of the parties is not everywhere 
uniform. The English way, and that 
formerly in vogue in this country, and 
still retained in many of the states, is for 
the actor in each 9tep of the cause to place 
his name first, as if he were plaintiff in 
that particular proceeding, and his adver¬ 
sary's afterwards. Thus the case of Upton 
v. White would, if taken from a county 
court to the supreme court on a writ of 
error by defendant, be entitled White v. 
Upton. In New' York and many other 
states which have enacted codes 1 of pro¬ 
cedure, the rule now is that the original 
order of names of parties is retained 
throughout. See Ad Sect am. 

TITLE, COVENANTS FOB. See 
Covenant. 

TITLE DEEDS. Those deeds which 
are evidences of the title of the owner of 
an estate. The person who is entitled to 
the inherits nee lias a right to the possession 
of the title-deeds; 1 Carr. & M. 653. As 
to a lien created by deposit of title-deeds, 
see Lien. 

TITLE OF ENTRY. The right to en¬ 
ter upon lands. CoweL See Entry. 

TITLE INSURANCE. See Insur¬ 
ance. 

TITLE, SUFFICIENCY OF. It is 

not necessary for the title to an act of the 
legislature to embrace an abstract of its 
contents. It is sufficient if the title contains 
a reasonable intimation of the matters 
under legislative consideration, to state the 
subject of the bill in general terms, and with 
fewest words, in accordance with the general 
custom, to which the framers of the Consti¬ 
tution intended the legislature to conform. 
Where there are numerous provisions haying 
one general object, the title is sufficient if it 
fairly indicates the general purpose of the 
act. The details providing for the accom¬ 
plishment of such purpose are to be regarded 
as necessary incidents. 6 Okl. Cr. 495. 

TWlliimww OF' ERECTION. Per¬ 
sons who in Scotland, after the Reforma¬ 
tion, obtained grants from the crown of 
the monasteries and priories then erected 
into temporal lordsnips. These grants 
were called “ lords of erection " (q. v.) and 
“ titulars of this tain da." BelL 

TITULU8 (Lat. from lueri, to protect). 
Title; the source or ground of possession ; 
the means whereby possession of a thing is 
acquired, whether such possession be lawful 
or not: Burrill; 1 Mack. Civ. Law, 243. 

In old En glish Law, Title; ground of 
ownership of land. A lawful cause or ground 
of possession. Id.; 8 Co. 153 b. 

In old Boole Blast! oal Law. A temple 
or church J the material edifice. Id.; Spel- 
man. So called because the priest in charge 
of it derived therefrom his name and title. 


TO 
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TO. The word "to” has not a precise, 
fixed, legal meaning, but may signify within 
or into; as where a railroad is chartered to 
run to a city designated. Abbott; 52 Gu. 
24A. But generally "to” is a word of exclu¬ 
sion, unless the context clearly shows a 
different sense intended. Id.; 13 Me. 198. 
As commonly used, conveys the idea of 
moving toward and reaching a specified 
point; and the meaning is not satisfied unless 
the point or object is actually attained. But 
the word sometimes embraces a part of this 
idea only, or R is simply a word of direction, 
as we say "to the north” when we mean in 
that direction merely. In many cases the 
meaning is nearly synonymous with 
"toward.’ Id .; 54 Mich. 87. 

An order extending the time for signing a 
bill of exceptions to a certain day, is m* 
elusive of such day ; 75 Md. 126; but “ from ” 
an objeot "to” an object excludes the 
terminus referred to ; 84 Ue. 459 ; 52 id. 
252. See From. 

TO WIT. That is to say; namely : 
scilicet; videlicet. 

TOBACCO. In Iowa, Tennessee, Ne¬ 
braska, and North Dakota the manufacture 
or sale or cigarettes and cigarette paper is 
absolutely prohibited. In Indiana, Min¬ 
nesota, Maine, and Wisconsin the sale or 
gift of cigarettes, or any substitute there¬ 
for, to any minor is forbidden. In West 
Virginia, Nevada, and Maryland the 
method adopted is to impose a special 
license fee for selling cigarettes or cigarette 
paper at retail. In Washington a license 
m required and the sale is prohibited to 
minors under eighteen years of age. In 
Missouri any city or village is authorized 
to prohibit the sale to minors. In Iowa 
an act prohibiting the sale of cigarettes 
within tne state by all persons save jobbers 
doing an interstate business, was held un¬ 
constitutional, so far as it amounts to a 
regulation of interstate commerce ; 78 N. 
W. Rep. (Ia.) 1014. See Original Pack- 

±9*; NMANUFACTU RED TOBACCO. 

TOBACCONIST. Any person. Arm, oi 
corporation whose business it is to manu¬ 
facture cigars, snuff, or tobacco in any 
form. Act of Congress, July 13, 1886, § 9. 

TOFT. A place or piece of ground on 
which a house formerly stood, which has 
been destroyed by accident or decay. 2 
Broom & H. Com. 17. 


TOG ATI (Lat.). In Roman Latr- 
Under the empire, when the toga had ceased 
to be the usual costume of tile Romans, 
advocates were nevertheless obliged to 
wear it whenever they pleaded a cause. 
Hence they were called togatu 


TOKEN*. A document or sign of the 
existence ot a fact. 

Tokens are either public or general, or 
privy tokens. They are either true or 
false. When & token is false and indicates 
a general intent to defraud, and is used 
for that purpose, it will render the offender 
guilty of the crime of cheating; 12 Johns. 
292; but if it is a mere privy token, as. 
counterfeiting a letter in another man's 
name, in order to cheat but one individual, 
it would not be indictable; 9 Wend. 182 ; 
1 DaLL 47. In England, this name is 
given to pieces of metal, made iu the shape 
of money, passing among private persons 
by consent at a certain value. 2 Chitty, 
Com. Law 182. They are no longer per¬ 
mitted to pass as money. 


nutted to exist; and this permission is 
called toleration. They axe permitted and 
Allowed to remain rather as a matter of 
favor than a matter of right. By the Tol¬ 
eration Act of 1 W. & M. c. 18, and subse¬ 
quent statutes down to the 35 A 86 Viet, 
o. 20, enabling any person to take any de¬ 
gree (other than a divinity degree) in the 
universities of Oxford, Cambridge, or Dur¬ 
ham, the disabilities of the Roman Cath¬ 
olics, Jews, and Dissenters have been Al¬ 
most wholly removed; 2 Steph. Com. 707. 
flee Catholic Emancipation Act. 

In the United States there is no such 
thing as toleration ; all men have an equal 
right to worship God according to the dic¬ 
tates of their consciences. See Chris¬ 
tianity ; Religion : Religious Test. 

TOLERATION ACT. The statute 1 
W. & M. exempting Protestant dissenters 
from the penalties of certain laws. Brown. 

TOLL. A sum of money for the use of 
something, generally applied to the con¬ 
sideration which is paid for the use of a 
road, bridge, or the like, of a public nature. 

The compensation paid to a miller for 
grinding another person's grain. Cited 93 
U. S. 458. 

The rate of taking toll for grinding is 
regulated by statute in most-of the states. 
Bee 2 Washb. R. P.; 0 Q. B. 81. See Rates. 

A state has no power to regulate tolls 
upon a bridge connecting it with another 
state without the assent of congress and 
without the concurrence of such otner 
state in the proposed tariff; 135 U. 9.1. 

To bar, defeat, or take away: os. to toll 
an entry into lands is to deny or takeaway 
the right of entry. 

To toll the statute of limitation is to 
show facts whioh remove its bar of the 
action, Reasonable Reward. 

TOLLBOOTH. A house or booth for 
collection of tolls or market charges; a 
custom-house; a prison: Also the place wbejre 
goods are weighed; a place where mer¬ 
chants met; a meal tribunal for small civil 
cases held ac the Guild. H&LL Bristol. 
It has been conjectured that the word toll- 
booth, originally signifiying a place of cus¬ 
tom, was transferred in its application to 
the place of confinement for those who re¬ 
fused to pay custom, and thence to prisons 
generally. The Tollbooth of Edinburgh 
was built by the citizens in the year 1501. 
for the accommodation of the parliament and 
courts of justice, and for the confinement of 
debtors and malefactors. From the year 
1640 this building was used solely for a jail, 
till its removal in 1817, Id.. M. W. 

TOLL-GATE. A gate where toll is 
taken. Webster The proprietors of a 
Turnpike road have no authority to erect a 
gate upon an existing highway, unless spe¬ 
cially authorized by the Legislature. 2 Mass. 
143. 

TOLL-TRAVERSE. A toil for cess¬ 
ing over a private man's ground ; atoll for 
passing over the soil of onotheror over soil 
which though now a public highway was 
once private and which was dedicated sub¬ 
ject to a toll. It can be claimed by pre¬ 
scription. 87 L. J. Q. B. 299; 3 Q. B. 621. 

TOLLS. In a general sense, tolls signify 
any manner of customs, subsidy, presta¬ 
tion, imposition, or sum of money de¬ 
manded for exporting or importing of any 
wares or merchandise, to be taken of the 
buyer. Co. 2d Inst. 58. 


TOKEN-MONEY. A tablet of metal 
once used in England by tradesmen and 
others as evidence of a sum due, the amount 
of which was specified thereon. English. 

Bee Token. 

TOLERATE. To allow so as not to 
hinder ; to permit as something not wholly 
approved of; to suffer ; to endure. 17 
Hatch f. 880. 

TOLERATION. In some countries, 
where religion is established by law, cer¬ 
tain sects who do not agree with the es¬ 
tablished religion are nevertheless per- 


TOLT. (Lat. tolia , from tollere, to re¬ 
move). An ancient writ by which a cause 
pending in a court-baron was removed to the 
county court. Burrill; Cowell. So called, 
because it takes away and removes the 
cause from the court-baron. It was a pre¬ 
cept directed by the sheriff to his bailiff, 
commanding him to go to the lord's court, 
and take away the plaint which was there 
into his county court. Id.; F. N. B. 


TOLZEY COURT. This, originally, 
was the court of the bailiffs of the Hundred 
of Bristol. Subsequently it became merged 


T 


» 


in the court of the Lord Steward of the Kings 
Household ; Richard II, in 1395 revived its 
separate jurisdiction by charter ; and it now 
sits under the authority of a charter of Anne 
dated 24th July, 1710. Its jurisdiction 
includes mixed and personal actions to any 
amount, provided the cause of action arises 
within the city. Its procedure has been 
modernized by Orders in Council made 1871 
1873, 1878, 1883, and 1890. The recorder 
iB ex officio the judge. Byrne. 

TOMAD DB RAZON. See £x*e- 
diente ; Tomar Razon. 


TOMAR RAZON. To register, to 
take a memorandum of to make a record 
of a thing. A term used in connection with 
Mexican land grants. 101 U. S. 219. See 
Expediente. 


TOMBSTONE. A gift or bequest to 
keep perpetually, a tombstone in repair 
offends against a rule as to perpetuities 
and is void, but such a condition to that 
effect attached to a bequest to a charity 
in case of failure to comply with condition 
is good. L. R. 3 Ch. 252. See Monument. 

TON. Twenty hundredweight, each 
hundredweight being one hundred and 
twelve pounds avoirdupois* See Measure. 

TONNAGE. The capacity of a ship or 
vessel. 

Tills term is most usually applied to the capa¬ 
city of a vessel Id tons as determined by the legal 
mode of measurement; in England reckoned ac¬ 
cording to the number of tons burden a ship will 
carry, but here to her Internal cubic capacity ; and, 
as a general rule, in the United States the official 
tonnage of a vessel Is considerably below the actual 
capacity of the vessel to carry freight. 40 N. Y. 259. 

The duties paid on the tonnage of a ship or vessel. 

For the rule for determining tonnage In the 
United States, see R. S. f 4150 et sea. 

A foreign built vessel purchased by a cltixen of 
the United 8tates and Drought Into the waters 
thereof Is not so taxable ; 100 U. 8. 110. 

The constitution of the United States provides 
art. 1, a. 10, n. 2. that no state shall, without the 
conBeDt of congress, lay any duty on tonnage; 12 
Wall 204; 94 U. 8. 288. But a municipal corpora¬ 
tion situated on a navigable river can. consistently 
with the constitution of the Unitea States, charge 
and collect from the owner of licensed steamboats, 
which moor at a wharf constructed by It, wharfage 
proportioned to their tonnage ; 93 U. 8. 80 ; 46 la. 
196. Bee Commerce. 

The duty of tonnage prohibited bv the constitu¬ 
tion is a charge upon a vessel according to lu ton¬ 
nage as the Instrument of commerce, for the privi¬ 
lege of entering or leaving a po*-t or navigating 
public waters. 110 U. 8. ME 

Bee Tunnaue. 


TONNAGE-BENT. When the rent 
reserved by a mining lease or the like con¬ 
sists of a royalty on every ton of minerals 
gotten in the mine, it is often called a 
"tonnage-rent.” There is generally a dead 
rent in addition. R. & L. Diet. 

TONNAGE TAX. Bee Tomfool i 
Oysters. 

TONNAGIUM. A custom or impost 
upon wines and other merchandise exported 
or imported, according to a certain rate per 
ton. Burrill; Spelman. 

TONNETIGHT. The quantity of a 
ton or tun, in a ship’s freight or bulk, for 
which tonnage or tunnage was paid to the 
king. Burrill; Cowell. 

TONTINE INSURANCE. 

A tontine contract of insurance is more 
than a policy of life insurance. In addition, 
it is an agreement on the part of the insurer to 
hold all the premiums collected on the 
policies forming that class for the specified 
period, which is called the tontine period 
or period of distribution, and, after paying 
death losses, expenses, and other losses out 
of the fund so accumulated, to divide the 
remainder among those who are alive at the 
end of the tontine period, and who have 
maintained their policies in force. 137 Ky 
641, 126 S. W. 155. Insurance. 

TONTINE PERIOD. See Tontine 
Insurance. 

TOOK AND CARRIED AWAY. 

Technical words necessary in on indict¬ 
ment for simple larceny. Roc. Abr. In¬ 
dictment (G 1). See Cepit ot Ajsportavit ; 
Larceny. 
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TORTURE 


TOOLS. The implements which are 
commonly used by the band of one man in 
some manual labor, necenary for his sub¬ 
sistence. 18 S. Oar. 841. It includes pat¬ 
terns used in manufacturing; 61 N. W. 
Rep. (la.) 1149; a mill-saw ; l Fairf. 183; 
an instrument called a billy and ionnie ; 8 
Vt. 402; a gin Aini grist mill; 06 Tex. 494 ; 
a threshing machine ; 28 1 a. 330. As used 
in exemption laws, it includes any instru¬ 
ment necessary for the prosecution of trade, 
including a lathe ; 99 Cal. 202 ; sewing ma¬ 
chines ; 50 Minn. 32? ; a piano ; 09 III. 837 ; 
a violin ; 2 Allen 395 ; a cornet; 128 Mass. 
95 ; a gun : 18 Tex. 581; a net and boat; 1 
Tli. & C. 444; cheese vats, presses, and 
knives; 27 Kan. 370 ; the surgical instru¬ 
ments of a physician ; 3 Abb. Pr. 410; and 
the office furniture of a lawyer; 78 la. Ill ; 
an iron safe used by an insurance agent; 
83 S. W. Rep. (Tex.) 71; 87 Colo. 292. It 
does not include the apparatus of a print¬ 
ing office ; 10 Pick. 423. See Trade ; Ex¬ 
emption. 

TORRENS SYSTEM. A name 

commonly applied to the system of govern¬ 
ment registration of titles to land, so called 
from Sir Robert Torrens. The subject 
is treated under Land Title and Trans¬ 
fer. A Massachusetts act passed since 
that title was written is referred to under 
Registration. See 36 L. R. A. 105. 

TORT (Fr. tort , from Lat. torquere , 
to twist, tortus , twisted, wrested aside). 
A private or civil wrong or injury. A 
wrong independent of contract. 1 Hill. 
Torts 1. The breach of a legal duty. Big, 
Torts 3. In admiralty it includes wrong 
suffered in consequence of the negligence 
or malfeasance of others, where tne rem¬ 
edy at common law is by an action on the 
case ; 46 Fed. Rep. 738 ; 10 App. Dec. 409. 

The right of action is very broad in 
France. Thus: 

“Tout fait quelconque de Thomme, qui 
cause 4 autrui un dommage, oblige celui par 
la faute duquel il est arrive 4 le reparer. 

“ Chacun est responsable du dommage 
qu’il 4 cause non seulement par son fait, 
mftia encore par sa negligence ou par son 
imprudence.’’ Civil Code of France, secs. 
1382, 1383. 

The law recognizes certain rights as 
belonging to every individual, such as the 
right to personal security, to liberty, to 
property, to reputation, to the services of 
a daughter or servant, to the cornpanion- 
ah-iptif.a .wife, etc. Anv violation of one 
of these rights is a tort. In the like man- 
ner the law recognizes certain duties as at¬ 
tached to every individual, as the duty of 
not deceiving by false representations, 
of not persecuting another maliciously, of 
not using your own property so as to injure 
another, etc. The breach of any of tnese 
duties coupled with consequent damages 
to any one is also a tort. Underhill, Torts 4. 

The performance of an act forbidden by 
a statute or the omission or failure to per¬ 
form any act specifically imposed by law, 
is generally equivalent to an act done with 
intent to cause wrongful injury ; PolL 
Torts 23. No action will lie for doing 
that which the legislature has authorized, 
if it be done without negligence : id. 121. 

The word torts is used to describe that 
branch of the law which treats of the re¬ 
dress of injuries which are neither crimes 
nor arise from the breach of contracts. 
All acts or omissions of which the law 
takes cognizance may in general be clawed 
under the three heads of contracts , torts , 
and crimes. Contracts include agreements 
and the injuries resulting from their breach. 
Torts include injuries to individuals, and 
crimes injurious to the public or state. 1 
Hill. Torts 1. 

This division of the redress of injuries by 
civil suit into actions of tort and actions of 
contract is not thoroughly accurate. For 
often the party injured has his election 
whether lie will proceed by tort or by con¬ 
tract, as in the case of a fraudulent sale or 
the fraudulent recommendation of a third 
person; 10 C. B. 88 ; 24 Conn. 892. But 
for general usage this division has been 
found sufficient, and is universally adopted; 


(Cooley, Torts 8. 

As the same act may sometimes consti¬ 
tute the breach of a contract os well as a 
tort, so the same act may often constitute 
a tort and also a orime. For a tort may 
amount to, or may be likely to lead to, a 
breach of the peace, and thus become a 
matter of public concern. The torts which 
are usually at the same time crimes are 
assault, libol, and nuisance. In such cases 
it is the general rule of law that a public 
prosecution and a private Action for dam¬ 
ages can both be maintained either at the 
same or at different times ; 1 B. & P. 101; 
8 Bla. Com. 122. See 28 Fla. 90. 

As to the doctrine of the merger of a tort 
in a crime, see Mkroer. 

The infringement of a right of the viola¬ 
tion of a duty are necessary ingredients of 
a tort. If neither of these is present the 
act is not a tort, although damage niny 
have resulted. Hence the maxim : Ex 
damno sine tryuria non oritur actio. 

A street railway company not having the 
right of eminent domain,is liable for special 
injury to another’s property by the lawful 
operation of its works on its own land : the 
case of the negligent operation of a power¬ 
house ; 182 Pa. 475. Where a corporation 
has no right of eminent domain, the opera¬ 
tion of its works, causing special physical 
injury to another’s property, is held an 
actionable nuisance: in the case of a gas 
company ; 39 Pa. 257 ; and the case of a 
natural oil pipe company; 153 Pa. 866. 

A wrongful or malicious intent is an 
essential element in some torts. As, for 
example, deceit, slander, and libel, mali¬ 
cious prosecution, and conspiracy. In 
general, however, it may be stated as a 
prominent distinction between torts and 
crimes, that in the former the party’s intent 
is immaterial, while in prosocutions for the 
latter a criminal purpose must always be 
alleged and proved; Cooley, Torts 686. 
Thus one may be made liable in damages 
for what is usually called a mere accident. 
So insane persons and minors, under the 
age of discernment, are in general liable 
for torts. See Malice. 

A tort sounding in exemplary damages 
is one when there is an evasion of some 
right of parson or property, maliciously, 
violently, wantonly, or with reckless dis¬ 
regard of social or olvil obligations; 85 3. 
C. 493. 

In general, it may be said that whenever 
the law creates a right, the violation of 
such right will be a tort, and wherever the 
law creates a duty, the breach of such duty 
ooupled with consequent damage will be a 
tort also. This applies not only to the com¬ 
mon law, but also to such rights and duties 
as may be created by statuteCooley, 
Torts 650. 

Torts may also arise in the performance 
of the duties of a ministerial officer, when 
such duties are due to individuals and not 
to the state; Cooley, Torts 376 ; but the act 
of a British officer in excess of his author¬ 
ity (burning certain bar racoons in Africa 
and releasing slaves therefrom), when ap¬ 
proved by tne government, becomes an 
“ act of state ” and is not a ground of action 
against him ; 3 Ex. 167. 

As to torts committed against property 
or in the relations of master and servant, 
husband and wife, parent and child, bailor 
and bailee. Landlord and tenant, mortgagor 
and mortgagee, see these several titles. 

In order to maintain an action of tort 
the relation of cause and effect between 
the act and the injury must be clearly 
shown. The damage must not be remote 
or indirect. See Causa Pboxma, etc. 

All who aid. advise, command, or coun¬ 
tenance the commission of a tort, or ap> 

§ rove of it after it is done, are liable, if 
one for their benefit, in the same manner 
as if done with their hands; 61 Vt. 399; 
but where two or more are acting lawfully 
together to make an arrest, one is not liable 
for the unlawful act of another done in 
furtherance of the common purpose, with¬ 
out his concurrence : 76 la. 612. 

A child injured before birth has no right 
of action for the tort; 186 Maas. 14 ; 28 L. 
I R (Ir.) 69; 80 Ohio. Leg. N. 883. Where 


there are several wrongdoers, each is liable 
for the entire damage ; all are equal. But 
where the injured party has elected to sue 
one or more and obtains judgment, he can¬ 
not sue the others, even though his judg¬ 
ment remains unsatisfied; L. R. 7 C. P. 
647; but it is held generally in tills coun¬ 
try that a judgment without satisfaction 
is not a bar ; Cooley, Torts 188 ; 11 Harv. 
L. Rev. So a recovery by a husband for in¬ 
juries sustained to himself is not a bar to 
a subsequent action for injuries to his wife 
sustained at the same time, as a result of 
the same negligence; 29 8. W. Rep. 78; 
but judgment is held to be a bar if satis¬ 
faction has been tendered; 89 Atl. Rep. 
(Md.) 502; contra, 12 Lea 598; 1 Barb. 379. 
But the recovery of damages for the kill¬ 
ing of one horse is a bar to the recovery of 
damages for another, killed at the same 
time and place ; 9 Tex. Civ. App. 6. 

A party injured cannot generally main¬ 
tain an action for the injury if caused in 
any degree by his own contributory negli¬ 
gence. See Negligence. 

When a workman employed by a ship¬ 
owner is injured by the combined negli¬ 
gence of hiin&lf and those in charge of the 
ship, he may recover half damages ; 87 
Fea. Rep. 849. 

Where a tort is committed partly on land 
and partly on water, the question whether 
admiralty has jurisdiction over it is de¬ 
termined by the locus of the damage and 
not that of the origin of the tort; as where 
the plaintiff working in the hold of a vessel 
was injured by a piece of lumber negli¬ 
gently sent down through a chute by a 
person working on the pier, it was held to 
be a case of admiralty jurisdiction; 69 
Fed. Rep. 646. 

See also Obligation ok Tort; Maritime 
Torts 

TORTFEASOR. A wrong-doer; one 
who commits or is guilty of a tort. See 
Joint Tortfeasor, 

TORTIOUS. Wrongful; having the 
quality of a tort. 

TORTURE. The rack, or question, or 
other mode of examination by violence to 
the person, to extort a confession from sup¬ 
posed criminals, and a revelation of then 
associates. It is to be distinguished from 
punishment, which usually succeeds a con¬ 
viction for offences; as it wa6 inflicted in 
limine, and as part of the introductory 
process leading to trial and judgment. It 
was wholly unknown to the common and 
statute law of England, and was forbidden 
by Magna Charta, ch. 29; 4 Bla. Com. 826. 

It prevailed in Scotland, where the civil 
law which allowed it obtained; Dig. 48. 
18. It was, however, declared contrary to 
the claim of right, and was expressly pro¬ 
hibited ; 7 Anne, c. 21, £ 5, a. d. 1708. 
Several Instances of its infliction may be 
found in Pitcairn’s Criminal Trials of Scot¬ 
land. 

Although torture was confessedly con¬ 
trary to the common law of England, it 
was. nevertheless, often employed as an 
instrument of state to wring confessions 
from prominent criminals,—especially in 
charges of treason. It was usually in¬ 
flicted by warrant from the privy council, 
Jardine, Torture 7, 15, 42. 

Mr. Jardine proves from the records of 
the privy council that the practice wac not 
infrequent during the time of Elizabeth, 
and continued to the close of the reign of 
the first two Stuarts. There is positive 
evidence that Guy Fawkes was directed to 
be tortured ih regard to the Gunpowder 
Plot, in tbe warrant in the king’s hand¬ 
writing authorizing the commissioners, of 
whom Coke was one, to examine him upon 
the rack, “ using the gentler tortures first, 
et sic per gradus ad ima tenditur ; ” 1 Jar¬ 
dine, Cr. Tr. Int. 17 ; 2 id. 106. 

An attempt to torture a person to extort 
a confession of crime is a criminal offence. 
3 Tyl. 380. See Question ; Peine Forte 
bt Dure; Mute. 

This absurd and cruel practice has never 
obtained in the United States, except in 
a few instances in New York under the 
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Dutch rule. 


TOTAL LOSS. Sse Loss; and also a 
reoent English c ue where it was held by 
the house of lords tint a ship is totally 
lost when she goes to the bottom, no mat¬ 
ter whether she is brought up again or not; 
[1898] A. C. 593. See 12 Harr. L. Rev. 213. 

Under a policy insuring against " abso¬ 
lute total loss only,” a partial Iobs cannot 
be converted into a constructive total loss, 
and evidence of abandonment is imma¬ 
terial ; 5 U. S. App. 179. 

TOTIDEM VERBIS. In so many 
words. 

TO TIES QUOTIES (Lat.). As often 
as the thing Bhali happen. 

TOTTED. A good debt to th© crown, 
1. e. a debt paid to the sheriff, to be by him 
paid over to the king. Cowel; Moz. <fc W. 
See Foreign Apposbr. 

TOUCH AND STAY. Words fre¬ 
quently introduced in policies of insurance, 
giving the party insured the right to stop 
and stay at certain designated points in the 
course of the voyage. A vessel which has 
the power to touch and stay at a pl&oe in 
the course of the voyage must confine her¬ 
self strictly to the terms of the liberty so 
given ; for any attempt to trade at such a 
port during such a stay, as, by shipping or 
landing goods, will amount to a species of 
deviation which will discharge the under¬ 
writers, unless the ship have also liberty 
to trade as well as to touch and stay at such 
a place ; 1 Marsh. Ins. 275. 


TOUJOURS ET UNCORE PRIST 

(L. Fr.). Always and still ready. This is 
the name of a plea of tender : as, where a 
man is indebted to another, and he tenders 
the amount due, and afterwards the cred¬ 
itor brings a Buit, the defendant may plead 
the tender, and ad 1 tli it he has always 
been and is still ready to p ly what he o v es, 
which may be done by the formula toujour* 
et uncore prist . He must then pay the 
money into court; and if the issue be 
found for him the defendant will be exon¬ 
erated from costs, and the plaintiff made 
liable for them : 3 Bouvier, Inst. n. 2923. 
See Tout Temps Prist ; Tender. 

TOUR D’ECHELLE. In French 
Law. A right which the owner of an 
estate has of placing ladders on his neigh¬ 
bor's property to facilitate the reparation 
of a partv-wall or of buildings whioh are 
supported by that wall. It is a species of 
servitude. Lois des B&t. part 1, c. 3, sect. 
2, art. 9, § 1. 

The space of ground left unoccupied 
around a building for the purpose of ena¬ 
bling the owner to repair it with conven¬ 
ience : this is not a servitude, but an 
actual corporeal propeity. 

TOURN. See Sheriff’s Tourn. 


TOURNAMENTS. 

Jousts. 


See Justs, or 


Where towage Is rendered In the rescue or relief 
of a vessel from Imminent peril, it becomes talvage 
service, entitled to be com pen sated as such ; 6 N. 
Y. Leg. Obs. 228. A tug sometimes called towing 
or tow boat, while not held to the responsibility or 
a common carrier, is bound to exercise reasonable 
care and skill lu everything pertaining to Its em¬ 
ployment ; 9 Fed. Rep. 614 ; 67 id. 067 ; 84 Fed. Rep. 
MO ; H U. 8. App. 89 ; id. M>8 ; 94 U. 8. App. 49. 
Proof of a loss suffered by tow does not raise a pre¬ 
sumption of negligence on the part of the tug; 14 
Waif 406 ; 67 Fed. Rep. 667. See “Tow-Boats ; Teas ; 
SalvaoB. 

Where two vessels, each in charge of a 
tug, came in collision from the faulty nav¬ 
igation of the tugs, whose masters gave 
directions to the vessels which were 
obeyed, the tugs alone were held liable ; 
11 U. S. App. 129. In every contract of 
towage there is an implied engagement 
that each party will use proper skill and 
diligence. Tugs cannot abandon their 
tows for alight causes; 13 id. 489; 14 id, 
410. See Tuo. 

That which Is given for towing ships in 
rivers. Guidon de la Mer, c. 16 ; Pothier, 
Des Avaries, n. 147 ; 2 Chitty, Com. 

Law. 16. 

The burden of proving that a contract 
of towage was at the owner’s risk, is on 
the tug ; 54 Fed. Rep. 1010 ; 18 id. 178 ; 24 
id. 292. 

TOWARD. The word has been held 
to mean not simply “ to ” but to include 
“ about.” In the expression “insulting 

language toward a female relation,’' does 
not mean to, but about, respecting. Ander¬ 
son ; 0 Tex. Ap. 575. See To. 

TOWN. A term of somewhat varying 
signification, but denoting a division of a 
country next smaller in extent than a 

county. 

It is generic, and inoludes cities ; 132 
Ind. 54 ; 117 Cal. 451. 

In Pennsylvania and some other of the 
Middle states, it denotes a village or city. 
In the New England states, it is to be con¬ 
sidered for many purposes as the unit of 
civil organization,—the counties being 
composed of a number of towns. Tow ns 
are rogarded as corporations or quost-cor- 
porations; 13 Mass. 198. In New York 
and Wisconsin, towns are subdivisions of 
counties ; and the same is true of the 
townships of most of the Western states. 
In Ohio, Michigan, and Iowa, they are 
oalled townships. In Illinois it is synony¬ 
mous with village; 119 U. 8. 680. In Eng¬ 
land, the term town or t rill comprehends 
under it the several species of cities, bor¬ 
oughs, and common towns. 1 Bla. Com. 
114. 

TOWN CAUSE. In English Prac¬ 
tice. A cause tried at the sittings for 
London and Middlesex. 8 Steph. Com., 
Uth ed. 656. 

TOWN-CLERK. A principal officer 
who keeps the records, issues calls for 
town meetings, and performs generally 
the duties of a secretary to the political 
organization. 


TOUT TEMPS PRIST fL. Fr. always 
ready). A plea by which the defendant 
signifies that lie has slw&ys been ready to 
perform what is required of him. The 
object of the plea is to save costs: as, for 
example, where there has been a tender 
and refusal. 3 Bla. Com. 803. So, in a 
writ of dower, where the plea is detinue of 
charters, the demandant might reply, 
always ready; Rast. Entr. 229 b. See 
Toujoubs et Uncore Prist. 

TOW-BOATS. According to the 
weight of authority, the owners of steam¬ 
boats engaged in the business of towing 
are not common carriers; Lawson, Car¬ 
riers 3. So held in 2 N. Y. 204 ; 18 Pa. 40; 
14 Bush 698; 12 Fed. Rep. 446; 94 U. 8. 
494 ; 95 id. 297. See Towage ; contra t 5 
Jones N, C. 174; 11 La. 46. 

TOWAGE. The act of towing or draw¬ 
ing ships and vessels, usually by means of 
a small steamer colled a tug. 

Towage service is confined to vessels 
who have received no injury or damage ; 9 
Fed. Rep. 58. 


TOWN MEETING. An assemblage 
of the voters of a town to select, town officers 
and discuss other business of the town. R. 
& L. Diet. 

TOWN-PLAT. The acknowledgment 
and recording of a town-plat vests the 
legal title to the ground embraced in the 
streets and alleys in the corporation of the 
town; therefore it is held that the pro¬ 
prietor who has thus dedicated the streets 
and alleys to the public oaunot ihaintain 
tres pass for an injury to the soil or free¬ 
hold!The corporation alone oan seek re¬ 
dress for such injury; 11 Ill- 554; 18 id. 54, 
808. This is not so, however, with a high¬ 
way; the original owner of the fee must 
bring his action for an injury to the soil; 
18 III. 54. See Highway. If the streets 
or alleys of a town are dedicated by a dif¬ 
ferent mode from that pointed out by the 
statute, the fee remains in the proprietor, 
burdened with the public easement; 18 
Ill. 812. Bee Dedication. 

TOWN RECORD. Matter written 
on the margin of a “town record” is a oart 


of the record when duly signed, just as much 
ns matter which is written on the page 
horizontally, and a town ordinance thus 
shown to have been adopted is valid 145 
Ky. 649, 140 S. W. 1043. 

TOWN BITES. The federal statutes 
now in foTcc as to town sites provide (1) 
for (he reservation of town sites by the 
President from the public lands on the shores 
of harbors, etc. (U. S. Rev. Stat., § 2380); 
(2) for the entry of public lands by parties 
who have already founded or hereafter desire 
to found a city or town, and for the sale of 
such lands under prescribed regulations, 
and at a prescribed price (U. S. Rev. Stat., 
§ 2382) ; (3) and for the entry of public 
lands not subject to entry under the agri¬ 
cultural pre-emption laws by the corporate 
authorities of an incorporated town, or by 
the judge of the county court for the county 
in which such town is situated, if it is not 
incorporated in trust for the several use and 
benefit of the occupants thereof. (U. S. 
Rev. Stat., § 2387.) 

The original town site act of May 23, 1844, 
was repealed by the act of July 1, 1864. The 
subsequent acts are practically amendments 
of this act. 26 Am. & Eng. Encyc. 2nd ed. t 
308. 

TOWNSHIP. The public lands of the 
United States are surveyed first into tracts 
called townships, being in extent six miles 
square. The subdivisions of a township 
are called sections, each a mile square ana 
containing six hundred and forty acres; 
these are subdivided into quarter-sections, 
and from that into lots of forty acres each. 
This plan of subdividing the public Jands 
was adopted by act of congress of May 18, 
1790. 

TOXICOLOGY. The science of poi¬ 
sons (q. v.). 

TRACING. A tracing is a mechanical 

copy or fac simile of an original, produced 
by following its lines, with a pen or pencil* 
through a transparent medium, called 
tracing paper. 18 Fed. Hep. 540. 

TRACT. A lot, piece, or parcel of land, 
of greater or less size, the term not im¬ 
porting in itself any precise dimensions. 
28 N. J. L. 45. 

TRADAS IN BALLIUM. You de¬ 
liver to bail. The name of a writ which might 
be issued in behalf of a party who, upon the 
writ de odio et alia, had been found to have 
been maliciously accused of a crime; com¬ 
manding the sheriff that if the prisoner 
found twelve good and lawful men of the 
county who would be mainpemc s for him, 
he should deliver him in bail to th*.»se twelve, 
until the next assize. Burrill; 1 Reeve, 
Eng. L. 252. 


[HADE. Any sort of dealings by way 
sale or exchange; commerce, traffic. 
U. S. 231; 47 Kan. 89. The dealings 
a particular business: as, the Indian 
de; the business of a particular me- 
inic ; hence boys are said to be put ap- 
rntices to learn a trade: as, the trade; of 
carpenter, shoemaker, and the like, 
c. Abr. Master and Servant (D 1). 
*de differs from art 

n exemption laws it is usually confined to 

> occupation of a mechanic ; 44 Conn. 98; 
t in its broader sense it is generally oon- 
ued os equivalent to any occupation, em- 
iyment, handicraft, or business; 101 L. 8. 

; 47 Kan. 80. One cannot by multiply- 
r his pursuits claim cumulatively several 
jmptious, but the fact that he carries on 
o or more pursuits concurrently does 
; deprive him of all exemptions, but the 
icle exempted must belong to his pnn- 
al business ; 27 Kan. 682. ^ 

"lie term is also construed in cases ans- 
; under the “anti-trust” act forbidding 
Ists and combinations in restraint of 
de, and it is held in that connection to 
re the broader sense ; 47 Kan. 89, where 

> definition of the word is much difr 
»ed. The word is held to ®PP!y r t ° 
liness of insurance; id .; 88 8. W. Bey, 
9X ) 710 ; of a telegraph company ; 8 
oh Div. 108; transportation of mer- 
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chandiee for hire ; $ Gall. 4 ; 7 Cra. 113 ; ft 
blacksmith, who al»o builds «ftK>»ns ; 83 
Mich. 59; a harness-maker, painter, and 
carriage-builder ; 9 Allen 156 ; a dealer in 
ice who was also a farmer; 7 Gray 67 ; a 
tinner who owned and partly supported 
himself by playing acornet; 123Mass. 194 ; 
a saddle and harness-maker; 26 S. W. 
Rep. (Tex.) 839; keeping a home for 
working girls even though it appeared 
that no profits were made ; 25 Ch. l>iy. 
206; but maintaining a private luhatio 
asrlum is held not a trade ; 2 Ad. & El. 
161. See Tools ; Exemption ; Restraint 
or Trad* ; Trader ;* Tradesman r oreign 
Trade; Illegal Tr\de : Illicit; Usage 
of l'rade 

TRADE ACCEPTANCE. A trade 

acceptance is a draft- or bill of exchange 
drawn by the seller on the purchaser of 
Cix'hIs sold and accepted by such purchaser. 
J41 .V V. 231 Cf. Bankers’ Acceptance. 

TRADE DOLLAR. See Dollar. 

T R A D 'E- M A RTT . A symbol, emblem, 
or mark, which a tradesman puts upon or 
attaches in some way to the goods he 
manufactures or has caused to be manu¬ 
factured. so that they may be identified 
and known in the market. Brown, Trade- 
Marks, 2d ed. § 87. 

*• A particular mark or symbol used by a 
person for the purpose of indicating that 
the article to which it is affixed is sold or 
manufactured by him or his authority, or 
that he carries on business at a particular 
place.” 35 L. J. Ch. Cl. 

Broadly defined, a trade-mark is a mark 
by which the wares of the owner are 
known in trade. 12 Fed. Rep. 707. 

The office of a trade-mark is to point out 
distinctly the origin or ownership of the 
article to which it is affixed ; or, in other 
words, to give notice who was the pro¬ 
ducer ; 138 U. S. 537 ; 128 id. 598 ; 139 id. 
540. 

It may consist of a name, a device, or a 
peculiar arrangement of words, Lines, or 
figures, or any peculiar mark or symbol 
not theretofore in use, adopted and used by 
a manufacturer, or a merchant for whom 
goods may be manufactured, to desig¬ 
nate them as those which he has manufac¬ 
tured or sells. It may be put either upon 
the article itself or its case, covering, or 
wrapper, and is assignable with the busi¬ 
ness ; 86 Ky. 331. 

It may be in any form of letters, words, 
vignettes, or ornamental design. Newly- 
coined words may form a trade-mark ; 
Brown, Trade-Marks 151. 

The exclusive right to a trade-mark or 
device rests not on invention, but on such 
use as makes it point out the origin of 
the claimant's goods and must be early 
enough for that, but absolute priority of in¬ 
vention is not required ; 85 Fed. Rep. 774. 

Property in a trade-mark is acquired by 
the original application to some species of 
merchandise manufactured of a symbol 
or device not in actual use. designating 
articles of the same kind or class ; 13 Wall. 
222. 

The ownership of trade-marks is con¬ 
sidered as a right of property ; Upton, 
Trade-Marks 10. It is on this ground that 
equity protects by injunction against their 
infringement. Proof of fraud is not nec¬ 
essary, the mere fact of violating a right 
of property being sufficient; 1 Do G. J. & 

Trade names should be distinguished 
from trade-marks. A trade-mark owes its 
existence to the fact that it is affixed to a 
commodity ; a trade name is more properly 
allied to the good will of a business; 
Bro wne, Tr. Marks § 91. The same author 
divides the latter into classes: 1. of men, 
their business or their pseudonyms; 2. 
places famed for manufactures, etc. ; 8. 
ooachee and other vehicles for the trans¬ 
portation of passengers or merchandise. 

The trade name of a firm, a corporate 
name, and the name of a publication, 
though not strictly trade-marks, are never¬ 
theless a species of property of the same 
nature as trade-marks, and will be pro¬ 


tected in like manner ; 88 Am. Rep. 0B5 ; 

9 id. 831. See Nome. 

So a tradesman m&v adopt a fictitious 
name, and sell his goods under it as a 
trade-mark, and the property right he thus 
acquires in the fanciful name will be pro¬ 
tected ; 6 Thomp. & C. 138. 

Equity will protect ft corporation in the 
exclusive possession of its name. State au¬ 
thorities will ordinarily not grant a charter 
to a new corporation under the name of an 
existing corporation. But equity will not 
restrain a corporation of the state of the 
forum from the use of its corporate name 
at the suit of a foreign corporation ; 
Thomp. Corp. $5 296, 7903,; 142 IU. 494. 
See 10 L R. A. 758. 

In a bill by the “Sun Life Assurance 
Company,” long established in London, to 
enjoin the “ Sun Life Assurance Company 
of Canada ” from doing business under that 
name in London, it was held that the de¬ 
fendant’s use of its full name was lawful, 
but that the use of the “ Sun Life” alone 
could be enjoined ; f 1894] 1 Ch. 537. 

The names of hotels and stores are pro¬ 
tected ; 21 Cal. 448; L. R. 13 Ch. D. 512 ; 3 
Sandf. 725: as, the “Mechanic’s Store,” 
against “ Mechanical Store” ; 42Pac. Rep. 
(Cal.) 142. 

In the following the titles of newspapers 
and periodicals have been protected (the 
name in italics being held to infringe): 
Hagerstown Almanac— Hager&touni Town 
and Country Almanac; 50 Md. 591 ; The 
Real John Bull— The Old Real John Bull ; 
Cox, Man. 33; Minnie—Minnie Dale and 
Minnie Dear Minnie; 2 K. & J. 123; 8 
DeG. M. & G. 1 ; Payson, Dun ton & Scrib¬ 
ner’s National System of Pennmanship— 
Independent National System of Penman¬ 
ship ; 21 Hun 559 ; Our Young Folks— Our 
Young Folks' Illustrated Paper; Fed. Cas, 
10, 603; Birthday Scripture Textbook— 
The Children's Birthday Textbook; L. R. 
14 Eq. 431 ; Chatterbox— Chatterbook ; 81 
Fed. Rep. 154 ; 21 id. 189 ; 27 id. 22 ; The 
United States Investor— The Investor; 72 
id. 603 ; Social Register— Howard's Social 
Register ; 60 id. 270 ; Good Things of Life 
—Spice of Life; 2 N. Y. S. 648 ; Bell’s Life 
in London and Sporting Chronicle— Penny 
Bell's Life and Sporting News ; 1 Giff. 98: 
The National Police Gaxette— The United 
States Police Gazette ; 2 Abb. Pr. n. s. 
459 ; The Times— Times; 25 Sol. Jour. 742. 

Protection has been refused in the fol¬ 
lowing cases: 

Old Sleuth Library— New York Detective 
Library; 129 N. Y. 88, 619, reversing 13 
N. Y. S. 79 ; Electric World— Electric Age ; 
14 N. Y. S. 803 ; Good Things of Life— The 
Spice of Life ; 9 N. Y. S. 848 ; The New 
North West— The Northwest News; 11 Ore. 
322; Republican New Era— New Era ; 8 
Paige 75 ; Splendid Misery or Blast End 
and West End, by C. H. Hazlewood— 
Splendid Misery, by the author of Lady 
Audley’s Secret, Vixen, etc., published as 
a serial in periodicals; 18 Ch. D. 76 ; Mail 
— Morning Mail; 54 L. J. Ch, 1059; Morn¬ 
ing Post— Evening Post; 37 Ch. D. 449; 
The Canadian Bookseller — The Capada 
Bookseller and Stationer; 27 Ont. 325 ; 
Punch— Punch and Judy; 39 L. J. Ch. 57 ; 
The American Grocer— The Grocer ; 01 
How. Pr. 402. 

Where the title of a book shows that it 
is adopted for unfair competition with an¬ 
other work, though the conflicting titles are 
not identical, it wilL be restrained ; 84 Fed. 
Rep. 224. 

The names of springs are protected, even 
against those who are rightfully selling the 
genuine product under the true name ; 24 
Am. Rep. 805 ; 45 N. Y. 291 ; 95 Ky. 503 ; 
78 Fed. Rep. 460 ; but there are other oases 
in which an injunction against the honest 
use of a geographical name has been re¬ 
fused ; JS Wall. 311 ; 54 111. 489 ; 75 Pa. 
467 ; 128 id. 1. While a geographical name 
is not a good trade-mark, technically speak¬ 
ing, yet where one has been used to indi¬ 
cate the goods of a particular maker, no 
one else may employ such name even truth¬ 
fully in a geographical sense, in connec¬ 
tion with the sale of the same class of 
goods ; L. R. 5 H. L. 508 ; 64 L. T. 748; Fed. 


Cas. 13, 784 ; 90 N. Y. 457 ; 28 Atl. Rep. 
76S. A manufacturer will be protected in 
the use of a geographical name as against 
one who does not carry on business in the 
district; 35 Fed. Rep. 806 ; 88 Ky. 831 ; 81 
N. Y. S. 103 ; so of “Chicago Waists” as 
against one who makes similar waists in a 
different state ; 83 Fed. Rep. 213. 

See a note on geographical names in 17 
C. C. A. 057. 

A number of competing millers in Min¬ 
neapolis can maintain a joint bill on behalf 
of themselves and others similarly situated, 
to enjoin a grocer from selling flour made 
in Wisconsin, and marked with lus own 
name and the word “ Best Minnesota Pat¬ 
ent, Minneapolis, Minn.” ; 80 Fed. Rep. 008, 
reversing 82 xd. 816. 

Generic names, or names merely descrip¬ 
tive of an article, are not valid trade-marks; 
Browne. Trade-Mark9 § 34. Thus : Club¬ 
house Gin ; 7 Bos. 222 ; Desiccated Codfish ; 

8 Daly 53 ; Liebigs Extract of Meat; 28 
How. Pr. 200 ; Cough Remedy ; 122 Mass. 
139 ; Rock and Rye ; 82 N. Y. 030. 

Nor can the name of the party be a valid 
trade-mark, as others may, under some cir¬ 
cumstances, uee the same name ; but see 
infra. 

No property can be acquired in words, 
marks, or devices which denote the mere 
nature, kind, and quality of articles ; 101 
U. S. 51 ; L. R. 17 Eq. 29 ; see 35 Fed. Rep. 
150 ; 128 U. S. 598 ; 138 id. 537 ; and where 
a device, mark, or symbol is adopted for any 
purpose other than a reference to, or indi¬ 
cation of its ownership, it cannot be sus¬ 
tained os a valid trade-mark ; 150 U. S. 
460. 

Numerals can be used as trade-marks; 
12 Fed. Rep. 717 ; contra , 81 Kj*. 73 ; but 
not if they indicate quality or grade ; 138 
U. S. 537 ; and the same is true of letters 
when used as trade-marks. See 138 U. S. 
587. 

Marks that simply indicate the quality 
of articles do not constitute a valid trade¬ 
mark ; so of words, etc., which indicate 
the peculiar excellence of goods, for in¬ 
stance “ Ne Plus Ultra” for needles ; 13 L. 

T. N. s. 746 ; “ Nourishing" Stout ; L. II. 
17 Eq. 59. Words which indicate the pur¬ 
pose and character of medicines or articles 
cannot be exclusive property for a trade¬ 
mark, thus : “ Cramp ” Cure; 46 Fed. Rep. 
625 ; “ Microbe Killer ; ” 77 Tex. 530. 
Words which are simply descriptive of the 
quality or appearance of an article or the 
place where it was manufactured cannot 
be monopolized as a trade-maik ; 139 U. S. 
540. Thus, “ Acid Phosphate ; ” 35 Fed, 
Rep. 524 ; “ Cherry Pectoral; ” 7 Daly 9. 

The color of a label or package does not 
constitute a valid trade-mark. See 149 

U. S. 662 ; 87 Ch. Div. 112 ; nor can a 
form of package be a trade-mark ; 138 N. 
Y. 245 ; 4 Hughes 449. 

The following are instances of valid 
trade-marks: “Celluloid ;” 47 Fed. Rep. 
712; “ Kaiser,”" beer; 74 id. 222; “Royal 
Baking Powder;” 70 id. 376; “ Bromo- 
Caffeine ;” 142 N. Y. 467 ; “La Favorita,” 
flour; 128 U. S. 514; “Star,” Blurts ; 51 
Fed. Rep. 829: “ Saponifier,” soap ; 79 id. 
87 ; “Vulcan.” matches ; 139 N. Y. 364 ; 
“ Ideal,” pens; 130 id. 301 ; “ Elk,” cigars ; 
37 Fed. Rep. 359 ; “Bromidia50 id. 106 ; 
“Swans Down,” complexion powder: 85 
iff. 774; “ Moxie,” nerve food ; 33 Fed. Rep. 
188; “ Charter Oak for a stove; 16 
Blatchf. 876 ; “ Nickle In,” cigars ; 63 Hun 
830 ; “ Valvoline,” lubricating oil; 38 Fed, 
Rep. 922; “ Tin Tag,” tobacco; 28 Fed. Rep. 
434; “Sapolio,” soap; 55 How. Pr. 87; 
“SyTup of Figs,” of a medicinal prepara¬ 
tion ; 7 U. S. App. 588. 

The following have been held invalid: 
“ Instantaneous,” tapioca; 65 Fed. Rep. 
505 ; “ Black Package Tea 188 N. Y. 244 ; 
“ International Banking Company ; ” 122 
N. Y. 65; “Sarsaparilla and Iron;” 100 
Cal. 672; “ Taffy Tolu,” chewing gum ; 85 
Fed. Rep. 150 ; “ Imperial.” beer ; 20 C. C. 
A. 405 ; acid phosphate; 35 Fed. Rep. 524 ; 
“ Goodyear Rubber Company ; ” 128 U. S. 
598: “ Snowflake,” as applied to bread; 
67 Ga. 061. 

A few instances may be given of the use 
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of words which have been held to infringe 
existing trade-marks: 

Shrimpton & Hoover is infringed by 
Shrimpton Turvey; 18 Beav. 164; Julicks 
by Josephs; L. J., Notes of Cases (1867), 
184; Stephens* by Steelperis for ink ; 16 L. 
T. N. 8. 145: Cocoaine by Cocoine; 8 
Keyes 594 ; The Hero by The Heroine; 7 
Phila. 89; Bovilene by Bovina; 2 Daly 
521 ; Hos tetter & Smith by Holsteter <r 
Smyte; 1 Dill. 829; Cuticura soap by 
Curative (the package being also imitated); 
75 Fed. Rep. 676 ; but 44 No-to-bac " is not 
infringed by 44 Baco-Curo; *' 82 Fed, Rep. 
105. 

In technical trade-mark cases, if the 
plaintiff proves that the defendant has 
used his trade-mark or a colorable imita¬ 
tion of it, he has established his right to re¬ 
lief. 

Numerous cases have arisen where a 
party, by imitating the labels and pack¬ 
ages used in connection with an article 
already on the market, has attempted to 
“ pass off ” his spurious goods on the pub¬ 
lic as the real article. In this country this 
is usually called unfair competition; in 
England, passing off, and in France, con¬ 
currence aelowile. The doctrine has been 
thus stated: The grounds on which unfair 
competition in trade will be enjoined are 
either that the means used are dishonest, 
or that, by false representation or imita¬ 
tion of a name or device, there is a tend¬ 
ency to create confusion in the trade, and 
work a fraud upon the public, by inducing 
it to accept a spurious article; 83 Fed. 
Rep. 30. 

The only difference between such oases 
and technical trade-mark cases lies in the 
proof required to make out a case. Where 
a technical trade-mark is imitated there is 
a presumption of an intent to deceive the 
public. Where a label or style of package 
is imitated, it is necessary to show by evi¬ 
dence an intent to deceive the public and 
to steal the plaintiff’s market. This intent 
may be shown by proof of actual decep¬ 
tion, but it may be inferred from an ex¬ 
amination of tlie real and spurious labels, 
etc. 

Under this doctrine will come most 
of the cases referred to above where 
geographical names were used. In this 
class of cases it is held that it is not 
necessary to show actual deception. That 
the defendant’s method of doing business 
tends to deceive the public, or that there 
is a probability of deception, is sufficient; 
52 Mo. App. 10; 56 Fed. Rep. 830 ; 76 id. 
959 ; 96 U. S. 245. 

A fraudulent intent is presumed when¬ 
ever a false statement is used in order to 
approximate the mark of the competitor; 
77 Fed. Rep. 180 ; 74 t<2. 225 ; and also when 
a word identical with or resembling an 
important word is placed in the same posi¬ 
tion on a label or wrapper of the same 
shape ; 26 Fed. Rep. 410; 41 N. W. Rep. 
56 ; or catch words are printed in con¬ 
spicuous type ; L. R. 5 H. L. 508. 

If the intent to deceive is established, it 
will be inferred that the mark is calcu¬ 
lated to deceive ; 52 Mo. App. 10 ; L. R. 18 
Eo. 138. 

The placing of spurious goods upon the 
market is prima facie evidence of damage 
to the plaintiff ; 5 D. G. & S. 126; 6 Hare 
325. 

It is not necessary to prove that any 
customer or plaintiff had been deceived ; 
it is sufficient to show that defendant 
knowingly put it in the power of retail 
dealers to deceive their customers ; 70 Mo. 
App. 424. The fact that the defendants, 
who formerly used a label not imitative of 
complainant's, adopted a new one much 
resembling his, shortly after a former in¬ 
fringer of complainants trade-mark came 
into their employ, is most suggestive of an 
intentional imitation ; 74 Fed. Rep. 225. 
The similarity must be such as to mislead 
the ordinary purchaser; 150 U. S. 460. 
The test of infringement is whether the 
alleged infringing article is so dressed up 

as to be likely to deceive persons of ordi¬ 
nary intelligence, exercising the slight care 

ordinarily used, into purchasing one man's 


goods for the goods of another; 80 Fed. 
fop. 105. 

Cases of passing off frequently involve 
the use of a person’s own name on his 
goods. 

It is generally said that every man has 
an inherent, natural right to the free em¬ 
ployment of his own name in his business ; 
78 Fed. Rep. 472; 64 id. 841 ; 76 id. 959; 
77 id. m ; 70 id. 1017; 22 id. 41 ; 13 Beav. 
209; 7 id. 84 ; 68 How. Fr. 458 ; 147 Ill. 
462 ; 39 N. Y. 8. 903 : 80 Fed. Rep. 889; 
6 L. R. A. 838. But the doctrine nas its 
limitations. Where one uses his own 
name to identify the origin of his goods 
which are made at a particular place, no 
other person by the same name will be 
permitted to use his name on his own 
goods if he does it in such a way as to 
injure the trade and business of another, 
or so as to represent his goods as the goods 
of another; 8 L. R. A. (Fla.) 823; 122 
Mass. 139. And one who uses his name 
in competition with an established busi¬ 
ness carried on by another of the same 
name, must avoid putting up his goods in 
Buch a way as to resemble the goods of the 
other; 80 Fed. Rep. 889. Ana one is not 
entitled to use his name as part of the 
name of a corporation in order to com¬ 
pete with another of the same name; 
70 Fed. Rep. 1017; 78 Fed. Rep. 478; 37 
N. Y. S. 203 ; 66 Fed. Rep. 56. One 
who uses his name will be protected 
against the use of that name, even by a 
person bearing it, in such form as to con¬ 
stitute a false representation of the origin 
of the goods ; 22 Fed. Rep. 41. One cannot 
use his own name to deceive the public ; 
64 Fed. Rep. 841; 1 Ch. App. 192. One 
may trade honestly in his own name, but 
he must be careful not to trade under liis 
own name in such a manner as to take 
away that which lawfully belongs to 
another; he must be careful not to de¬ 
ceive ; 4 R. P. C. 215. 

One should not, it is submitted, be al¬ 
lowed to lend his name to a firm for the 
purpose of completing with another of the 
same name, for, it oeing settled that he 
cannot lend it to a corporation (which is 
merely an association with limited lia¬ 
bility), there is no reason why he should 
associate himself with others under a part¬ 
nership and lend his name to the concern. 

Where the long and successful use of a 
trade-mark or name is clearly established, 
the fact that the owner has recognized and 
permitted the limited use thereof by another 
which does not appear to have misled any¬ 
body, is not sufficient to defeat the owner’s 
right to prevent others from using it; 
85 Fed. Rep. 774. 

A party may affect his right to a trade¬ 
mark by non-use, by a forbearance in 
suing protectively, and by adopting anew 
one. But the question of abandonment is 
always a question of intention ; Brown, 
Trade-Marks 530; equity, however, will 
not in general refuse an injunction on 
account of delay in seeking relief where 
the proof of infringement is clear, even 
though the delay may be such as to pre¬ 
clude the party from any right to an 
account for past profits; 31 L. T. 285; 45 
L. Jour. 505. 

An injunction against the use of terms 
which cannot be protected as trade-marks, 
will not be granted, where the defendant 
has persistently warned the public that it 
has no connection with the plaintiff; 128 
U. S. 598. But it is obvious tliat such a 
“warning” might be a more efficient 
cause of injury to the plaintiff. 

A foreigner selling medicinal prepara¬ 
tions in his own country, under a regis¬ 
tered trade-mark, has no common-law right 
to such trade-mark here, as against a domes¬ 
tic firm which had an established business 
under a similar trade-mark, adopted in 
good faith, before the other had sold any 
goods in this country ; 53 Fed, Rep. 455. 

Where a patent was obtained for a med¬ 
ical preparation called 44 Castoria,’* under 
which it had attained a large sale, upon 
the expiration of the patent, the word 
44 Castoria” became the property of the 
publio; 84 Fed. Rep. 955 (C. C. A.). 


So of a patented article of manufacture 
to which the name 44 Linoleum ” had been 
given ; 7 Ch. Div. 834; and of m patented 
article known as “Granite**; 83 N. Y. 
Suppl. 448. See Patent. 

Trade-mark treaties with various coun¬ 
tries will be found in the official gazette of 
the patent office. 

An act of March 3,1881, provides for the 
registration of trade-marks, if the article 
Is used in commerce with foreign nations 
or Indian tribes. It reserves to the owner 
all common-law rights; R. S. § 4946. The 

f enersl trade-mark act of congress was 
eclared unconstitutional in 100 U. S. 82. 
In England all trade-marks must be reg¬ 
istered, and after five years the registration 
is conclusive evidence of the title. 

The members of a voluntary union of 
oigar-makers are entitled to protection in 
the exclusive use of a label to designate 
the exclusive product of their labor, though 
they are only employed for wages ; 43 S. 
W. Rep. 180; contra , 144 Pa. 235; and so 
in a recent decision by the Vice-Chan- 
oellor in New Jersey, holding an act uncon¬ 
stitutional. 

The courts will not grant relief where 
there is a false representation.calculated to 
deceive the public, as to the manufacture of 
an article, and the place where it is manu¬ 
factured ; 96 Cal. 518. See supra. Where a 
complainant uses a geographical name to 
represent untruthfully the place of bis 
manufacture he cannot obtain relief; 108 
U. S. 218; 128 Mass. 477; 8 Fed. Rep, 29; 
70 id. 376; [1891] 2 Ch 166. 

A trade-mark is not subject to execu¬ 
tion, unless under authority of statute ; 20 
N. Y. Sup. 462. 

See Brown, Trade Marks; as to unfair 
competition, 4 Harv. L. Rev, 331, by Graf¬ 
ton D. Cushing. 

TRADE NAME. See Trade-Mark. 

TRADE, RESTRAINT OF. See 

Restraint of Trade. 

TRADE SECRETS. An employe who, 
in consideration of an increase in his wages, 
agrees not to reveal the secrets of his mas¬ 
ter’s trade which are revealed to him, has 
no right to reveal the secrets so obtained, 
for his own private use, or reveal them to 
others. In such case equity will interfere 
to protect the master ; 165 Pa. 24. See Pri¬ 
vacy ; Injunction. 

TRADER. One who makes it his busi¬ 
ness to buy merchandise, or goods and 
chattels, and to sell the same for the pur¬ 
pose of making a profit. See 80 N. C. 481; 
76 Me. 500. The quantum of dealing is 
immaterial, when an intention to deal gen¬ 
erally exists ; 2 C. & P. 135 ; 1 Term 072. 
The principal question is whether the per¬ 
son nas the intention of getting a living 
by his trading ; if this i9 proved, the ex¬ 
tent or duration of the trading 19 not ma¬ 
terial; 3 Camp. 233. 

Questions as to who is a trader most fre¬ 
quently arise under the bankrupt laws; 
and the most d ifficult among them are those 
cases where the party follows a business 
which is not tliat of buying and selling 
principally, but in which he is occasionally 
engaged in purchases and sales. 

A fanner who, in addition to his usual 
business, occasionally buy9 a horse not cal¬ 
culated for his usual occupation, and sells 
him again to make a profit, and who in the 
course of two years had so bought and sold 
five or six horses, two of which had been 
sold, after he had bought them, for the 
sake of a guinea profit, was held to be a 
trader; 1 Term 537, n.; 1 Price 20. An¬ 
other farmer, who bought a large quantity 
of potatoes, not to be used on his farm, but 
merely to sell again for a profit, was also 
declared to be a trader ; 1 Stra. 513. See 
5 B. & P. 78; 11 East 274. A butcher who 
kills only such cattle as he lias reared him¬ 
self is not a trader, but if he buy them 
and kill and sell them with a view to profit, 
he is a trader; 4 Burr. 21, 47. A bnck- 
inaker who follows the busmen for the 
purpose of enjoying the profits of his real 
estate merely is not a trader ; but when he 
buys the earth by the load or otherwise, and 
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manufactures It Into bricks, and sells thrm 
with a view to profit, he is a trader : 7 Ga»t 
448 ; 8 C. 4 P. 500; so is a brewer; 47 
Minn. 71 ; and one who is engaged in (he 
manufacture and sale of lumber is a trader ; 

1 B, R. 381: so is one engaged in buying 
snd selling goods for the purpose of gain, 
though but occasionally ; 3 id. 15 ; but the 
keeper of a livery stable is not; 3 N. Y. 
Leg. Obe. 383 ; nor is one who buys and 
sella shares ; 3 Ch. App. 406. 

TRADESMAN. Primarily. one who 
trades Hut usually means a shopkeeper. 
Anderson . 7 Hiss. 155.In England, a shop¬ 
keeper ; in the United States, n mechanic 
or artificer of any kind, whose livelihood de¬ 
pends on the labor of his hands ; 4 Pa. 472 ; 
a farmer is not a tradesman : 33 L. J. M. 
C. 80; a laundry man is not; 5 D- K. (Pa-) 43, 

TRADES UNIONS. See Labor 
UinoH. 

TRADING PARTNERSHIP. Wher¬ 
ever the business, according to the usual 
mode of conducting it. imports, in its nature, 
the necessity of buying and selling, the firm 
is then properly regarded as a trading part¬ 
nership. and is invested with all the powers 
and subject to all the obligations incident 
to that relation. 145 U. S. 516, citing 22 
How. (U. S.) 268, 5 Pet. (U. S.) 561. See 
Non-trading Partnership. PART NER S HIP . 

TRADING STAMPS. The current 
name for a scheme which consists of " an 
agreement between a number of merchants 
and a corporation that the latter shall print 
the names of the former in its subscribers’ 
dictionary and circulate a number of copies 
of the book, and that the merchants snail 
purchase of the corporation a number of 
so-called trading stamps, to be given to 
purchasers with their purchases, and by 
them preserved and pasted in the books 
aforesaid until a certain number have been 
secured, when they shall be preseuted to 
the corporation in exchange for the choice 
of certain articles kept in stock by the cor¬ 
poration.” 56 Alb. L. J. 488. In a case 
brought upon an act of congress of Febru¬ 
ary 17, 1873, which forbids the sale of real 
estate or any article of merchandise or tak¬ 
ing of payment with a promise to give any 
article or thing, in consideration of the 
purchase by any person of any other article 
or thing, etc., it was held that the business 
was nothing more nor less than a gaming 
device; id. 

TBADIHO BREVIS MANTIS (Lat.). 
In Civil Law. The delivery of a thing 
by the mere consent of the parties. 

TR A DITTO LONGA MANU. A 

species of delivery which takes place where 
the transferor places the article in the 
hands of the transferee. Mackeld. Rom. 
L. §284. 

TRADITION (Lat. frarts, over, do, 
dare, to give). The act by which a thing 
is delivered by one or more persons to one 
or more others. 

The delivery of possession by the pro¬ 
prietor with an intention to transfer the 
property to the receiver. Two things are, 
therefore, requisite in order to transmit 
property in this way : the intention or con¬ 
sent of the former owner to transfer it, and 
the actual delivery in pursuance of that in¬ 
tention. 

Tradition is either real or symbolical. 
Real tradition takes place where the ipsa 
corpora of movables are put into the hands 
of the receiver. Symbolical tradition is 
used where the thing is incapable of real 
delivery, as, in immovable subjects, such 
as lands and houses, or such as consist tn 
jure (things incorporeal), as, things of fish- 
ing, and the like. The property of certain 
movables, though they are capable of real 
delivery, may be transferredby symbol. 
Bee Delivery ; Symbolical Delivery. 

TB A D ITOR (Lat. from tradere , to 
betray). A traitor ; one guilty cf high trea¬ 
son. Burrill; Fleta, 1. 21. 8. 

TRAFFIC. Commerce ; trade; sale or 


exchange of merchandise, bills, money, 
and the like. The passing of goods or 
commodities from one person to another 
for an equivalent in goods or money; and 
a trafficker is one who traffics or a trader, 
a merchant. 44 Ohio St. 678. 

TRAFFIC BATES. See Rater. 

TRAHENS (Lat. from Irahcre, to draw). 
In Frenoh Law. The drawer cf a bill. 
Burrill; Story on Bills, § 12, n. 

TRA1ECTITIA. .See Nautica Pe- 
cvnia. 

TRAIL-BASTON. See Justice op 

Trail-Babton. 

TRAIN. A number of care poupled 
together and moving from point to point, 
under an impetus imparted hy a locomotive 
which had been detached, is a train. 164 
Mass. 33. In the Hours of Service Act, 
5 1 : A locomotive and seven or eight cars 
moving at one time by switching crews 
between the docks and the warehouses or 
team tracks of a terminal company constitute 
a train. 249 U. S. 307. 

In the Safety Appliance Acts : A moving 
locomotive witn cars attached is not a train 
where the operation is that of switching, 
classifying and assembling cars within rail¬ 
road yards for the purpose of making up 
trains. 254 U. S. 254, 255. 

TRAIN-WRECKING. A oonviction 
is not justified, where no actual wrecking 
occurred, unless the intention of the de¬ 
fendant to do so is shown ; 21 S. E. Rep. 
591. The indictment need not specify the 
passengers who were endangered; 18 S. 
W. Rep. 783. See CRIMES. 

TRAITOR. One guilty of treason. 
See Treason. 

TRAITOROUSLY. In Pleading. 

A technical word, whioh is essential in an 
indictment for treason in order to charge 
the crime, and which oannot be supplied 
by any other word or any kind of circum¬ 
locution. Having been well laid in the 
statement of the treason itself, it is not 
necessary to state every overt act to have 
been traitorously committed. 

TRAJECTITIA PECUNIA. See 

Pecunia Trajectitia. 

TRAMP. One who roams about from 
place to place, begging or living without 
labor or visible means of support; a va¬ 
grant. Many of the states have recently 
adopted suitable legislation upon the sub¬ 
ject, corresponding to the English vagrant 
acts. The object of these statutes is ac¬ 
complished by arresting offenders and set¬ 
ting them to work on municipal improve¬ 
ments, or hiring them out to private 
employers, for a limited time, in Delaware 
for a month, for whioh they receive food, 
lodging, and reasonable wages. In some 
states the punishment is by imprisonment. 
It is doubtful if mere vagrancy was in¬ 
dictable at common law ;T Bish. Cr. L. § 
515. Where there is no statutory defini¬ 
tion of vagrancy, it will depend upon the 
common-law meaning ; 90 Mich. 8. 

TRANSACT. In common parlance, 
equivalent to carry on, when used with 
reference to b trine aifi Moot.l40.1n Scotch 
Law, to compound. En glish . 

TRAN6ACTIO. The settlement of a 
suit or matter in controversy, by the liti¬ 
gating parties, between themselves, without 
referring it to arbitration. Burrill; Halifax, 
Anal. 3. 8. 14. An agreement by which a 
suit, either pending or abcut to be com¬ 
menced, was forebome or discontinued on 
certain terms. Id.; Calv. Lex. 

One of the innominate contracts of the 
Roman Law, equivalent to the transaction 
of French law. R. & L. Diet. 

TRANSACTION (from Lat. fra*ts, 
and ago , to carry on). The doing or per¬ 
forming of any business; the management 
of an affair. 91 Tenn. 173. The term 
transaction is a broader one than contract: 
70 Cal. 118. 


In Civil Law. Ah agreement between 
two or more persons, who, for the purpose 
of preventing or putting an end to a law¬ 
suit, adjust their difference, by mutual 
oonaent, in the manner which they agree 
on. In Louisiana this contract must be 
reduced to writing. La. Civ. Code, art. 
8088. 

To transact, a man must have the capac¬ 
ity to dispose of the things includedin 
the transaction. In the common law this 
19 called a compromise. See Compromise. 

T RAN SCRIPT. A copy of an origi nal 
writing or deed. 

TRANSCRIPT OF RECORD. The 

printed record as made up in each case for 
the supreme court of the United States is 
so called. 

TRANSFER (Lat. frans, over, fero, 
to bear or carry). The act by which the 
owner of a thing delivers it to another 
person, with the intent of passing the 
rights which he ha9 in it to the latter. See 
16 Neb. 238 ; 1 Ala. 669 ; Stock; Election. 

TRANSh'ERtVBT.E. The word in¬ 
cludes every rae&DS by which property may 
be passed from one person to another. 17 
Ch. Div. 9. 

TRANSFEREE. He to whom a trans¬ 
fer is made. 

TRANSFEROR. One who makes a 
transfer. 

TRANSGRESSION (Lat. trana , over, 
aressus, a stepping). The violation of a 
law. 

TRANSGRESSIONE. In Old Eng¬ 
lish Law. A writ or action of tresspas. 

TRANSHIPMENT. The act of tak¬ 
ing the cargo out of one ship and loading 
i. it in another. 

When this is done from necessity, it does 
not affect the liability of an insurer on the 
goods; Abbott. Shipp. 240. But when the 
master tranships goods without necessity, 

: he is answerable for the loss of them by 
j capture by public enemies; 1 Gall. 443. 

j TRANSIENT. Going or passing over ; 
j moving about. Within the meaning 
! of a poor-law a “ transient person ” is not 
exactly a person on a journey from one 
place to another, but rather a wanderer 
. ever on the tramp. 51 Vt. 423. A tran- 
1 Bient foreigner is one who visits the coun- 
: try, without the intention of remaining ; 
10 Tex. 17ft. A doctor’s office is not 
merely " transient,” where he rente it by 
the year, and there keeps regular hours 
on three certain days per week ;7 D.R. 
Pa. 418. 

Transient foreigner. One who visits 
a country without intention of remaining. 
Id.; 10 Tex. 170. 

Transient person. Not exactly a person 
on a journey from one known place to 
another, but rather a wanderer ever on ihe 
tramp. Id.; 6 Vt. 203. 

TRANSITIVE COVENANT. An 

obligation which devolves also upon the 
covenantor’s representatives. Anderson. 

TRANSIRE. A warrant for the cus¬ 
tom-house to let goods pass; a permit. 
See for a form of a franstre, Hargr. L. 
Tr. 104. 

TRANSITIVE COVENANT. An 

obligation which binds not only the cove¬ 
nantor, but also his representatives. 

TRANSITORY ACTION. An action 
the cause of which might have arisen in 
one place or oounty as well as another. 

In general, all personal actions, whether 
ex contractu ; 5 Taunt. 25 ; 2 Johns. Cas. 
835 ; 3 8. & R. 000; or ex delicto; 1 Chitty, 
PI. 248; are transitory; and may be main¬ 
tained in a state other than the one in 
which the injuries were inflicted, where 
the cause of action is grounded on the 
> principles of the common law, recognized 
in both states ; 68 N. W. Rep. (Wis.) 664. 

Buoli aq action may at common law be 
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brought in any county which the plaintiff 
elects. See Jumediction ; Local. Actions. 

TEAKSlTU8 (Lat.). A transit. See 
Stoppage in Transitu. 

TAAKSLATION. The reproduction 
in one language of what has been written 
or spoken in another. 

In pleading, when, a libel or an agree¬ 
ment written in a foreign language must 
be averred, it is necessary tliat a transla¬ 
tion of it should also be given. 

4 ‘ Making a translation [of a contract in 
a foreign Language] is not a mere question 
of trying to find out in a dictionary the 
words which are given as the equivalent 
of the words of the document; a true 
translation is the putting into English that 
which is the exact effect of the words used 
under the circumstances. To get at this 
in the present case you must get the words 
in English which in business have the 
equivalent meaning of the words in Bra¬ 
zilian, as used in Brazil, under the circum¬ 
stances. Therefore you want a competent 
translator, competent to translate in that 
way, and if the words in Biazil had in 
business a particular meaning different 
from their ordinary meaning, you would 
want an expert to say what was that 
meaning. Amongst tno6e experts you 
might want a Brazilian lawyer—and a 
Brazilian lawyer for that purpose would 
be an expert.” [1891] 1 Q. B. 85, per Lord 
Esher, M. R. 

In evidence, when a witness is unable to 
speak the English language so as to con¬ 
vey his ideas, a translation of his testimony 
must be made. In that case an interpreter 
should be sworn to translate to him, on 
oath, the questions propounded to him, 
and to translate to the court and jury. 

See Lnterpreter. 

The bestowing of & legacy which had 
been given to one, on another: this is a 
species of ademption ; but it differs from 
it in this, that tnere may be an ademption 
without a translation, but there can be no 
translation without an ademption. Bacon, 
Abr. Legacies (C). 

The transfer of property; but in this 
sense it is seldom used. 2 Bla. Com. 294. 

In Ecclesiastical Law. The removal 
from one place to another; as, the bishop 
was translated from the diocese of A to 
that of B. 

In the Civil Law, translation signifies 
the transfer of property. Clef dee Lois 
Rom. 

See Copyright. 

TRANSMISSION (Lat. trans, over, 
mitto, to send) In Civil Law. The 
right which heirs or legatees may have of 
passing to their successors the inheritance 
or legacy to which they were entitled, if 
they happen to die without having exer¬ 
cised their rights. Domat, liv. 8.1.1, a. 10 ; 
4 Toullier, □. 186 

TRANSPORTATION. In the Inter¬ 
state Commerce Act of 1887 as amended 
1906 : Includes all the instrumentalities and 
facilities of shipment and all services in con¬ 
nection with the receipt, deliver), and 
handling of property transports. Xn Eng- 
Rata. Law. A punishment inflicted by 
virtue of sundry statutes ; it was unknown 
to the common law. 2 H BhattL 

Transportation comprehends any real 
carpring about or from one place to another. 
It is not essential that the" carrying be for 
hire, or by one for another; nor that it be 
incidental to a transfer of the possession or 
title. If one carries in his own conveyance 
for his own purposes it is transportation no 
less than when a public carrier at the instance 
of a consignor carries and delivers to a con¬ 
signee for a stipulated charge. 262 U. S. 122; 
252 U. S. 465. 

Definition as enlarged by the Hep¬ 
burn Act. Includes cars and other vehicles 
and all instrumentalities and facilities of ship¬ 
ment or carnage, irrespective of ownership 
or of any contract, express or implied, for 
the use tnereof and all services in connection 
with the receipt, delivery, elevation, and 


transfer in transit, ventilation, refrigeration, 
or icing, storage, and hauling of property 
transported 250 U, S. 467. 

Transportation of a commodity prohibited 
“into” a State does not preclude transporta¬ 
tion of it through such a State to another, 
249 U. S. 374. 

Transportation means not only the phys¬ 
ical instrumentalities, but all services in 
connection with receipt., delivery and hand¬ 
ling of property transported. 222 U. S. 440. 

TRANSVAAL. A Republic of South 
Africa. The president is elected for five 
years, and has a council of four members. 
The legislature is in a dual chamber, the 
first Volksraad and second Volksraad. The 
Dutch Reformed Church is the dominant 
religion. 

TRASH. Railroad ties wouiu not fall 
within the meaning of the term “trash,” as 
it is usually understood, nor would iron or 
steel rails be understood to pass by this term, 
trash. 149 Ky. 580, 149 S. W. 960. 

TRAVAIL. The act of child-bearing. 

A woman is said to ^ in her travail 
from the time the pains of child-bearing 
commence until her delivery, o Pick. 63. 

TRAVELING AGENT. A “travel¬ 
ing agent” is not a “peddler.” 150 Ky. 634, 
150 S. W. £14. Of. Peddler. 

TRAVELING SALESMAN. A trav¬ 
eling salesman has been held not to be a 
clerk, laborer, or tradesman within an act 
giving preference to wages. 28 Am, & Eng. 
Encyc. 2nd cd., 455 ; 12 Pa. Co. Ct. 363. 

The term “traveling salesman” used in 
the act of Dec. 14, 1896, means to include 
only that class of persona engaged in selling 
goods, either by sample or otherwise, who 
travel on this business from city to city and 
from town to town, and whose business 
relations are connected with those who in 
such cities or towns are likewise engaged in 
business which contemplates a resale of the 
goods sold, or consumption in large quanti¬ 
ties. The provisions of that act do not con¬ 
template another and entirely different class 
of persons who, in a given town, city, or 
county, go from house to house in their 
effort to take orders for goods. Id.; 105 Ga. 
367. 

It was held that an agent of a firm or 
corporation who goes from town to town in 
t|>e state exhibiting samples of goods, and 
taking orders on hie employer or employers 
for such goods from consumers, was a travel¬ 
ing salesman. Id.; 110 Ga. 312. See Com¬ 
mercial Traveller. 

TRAVELLER. One who passes from 
place to plaoe, whether for pleasure, in¬ 
struction, business, or health; 47 Ala. 45 ; 
6 C. B. N. 8. 442 ; 10 id. 429. The term is 
1 used to designate those who patronize inns ; 
the distance which they travel is not ma¬ 
terial ; 35 Conn. 185. 

The question whether one is or is not a 
bona fide traveller is one of fact; [1808] 1 
Q. B. 522. One would be a traveller if he 
came abroad from any legitimate motive 
and needed refreshment, but not if he 
came abroad merely to go to a public house 
and obtain a drink ; 17 C. B. N. 8. 539. 
Walking for exercise is not travelling ; 14 
Allen 475. Within the meaning of a polioy 
of insurance, one who has been earned by 
a steamboat and walked eight miles from 
the landing to his home is not, whilst 
walking, a traveller by public or private 
conveyance ; 16 Wall. 336. Within the 
meaning of a law allowing a person travel¬ 
ling to carry concealed weapons, the trav¬ 
elling must be on a journey beyond the 
ordinary habit, business, or duties of a per¬ 
son, and beyond the circle of his friends 
and acquaintances ; 58 Ala. 520 ; 42 Tex. 
464. See Sunday. 

Traveler’s Insurance. “Traveler's in-» 
surance” is a distin ct branch of insurance 
relating to the insurance of lives of persons 
engaged in traveling. It is a generic term. 
142Ky. 529, 134 S. W. 877, 

TRAVERSE (L. Fr. traverser , to turn 
over, to deny;. To deny ; to put off. 


In Civil Pleading. To deny or con¬ 
trovert anything which is alleged in the 
previous pleading. Lawes, pf llfl. a 
denial. Willes 224. A direct denial in 
formal words : “ Without this, that, etc.” 
(absque hoc). 1 Chitty. PI. 523, n. a. A 
traverse may deny all the facts alleged ; 1 
Chitty, PI, 525 ; or anv particular material 
fact; 20 Johns. 406. 

A common traverse is a direct denial, in 
common language, of the adverse allega¬ 
tions, without the absque hoc, and conclud¬ 
ing to the country. It is not preceded by 
an inducement, and hence cannot be used 
where an inducement is requisite ; 1 Saund. 
103 b. 

A general traverse is one preceded by a 
general inducement and denying all that 
is last before alleged on the opposite side, 
in general terms, instead of pursuing tlie 
words of the allegation which it denies; 
Pepper, PI. 17, Of this sort of traverse 
the replication de injuria sua propria ab¬ 
sque tali causa, in answer to a justification, 
is a familiar example ; Steph. PI. 17! 

A special traverse is one which com¬ 
mences with the words absque hoc, and 
pursues the material portion of the words 
of the allegation which it denies; Lawes, 
PI. 116. It is regularly preceded by an in¬ 
ducement consisting of new matter ; Steph. 
PI. 188. A special traverse does not com¬ 
plete an issue, as does a common traverse ; 
20 Viner. Abr. 839. 

A traverse upon a traverse is one grow¬ 
ing outof the same point or subject-matter 
as is embraced in a preceding traverse on 
the other side ; Gould, PI. c. 7, § 42, n. It 
is a general rule that a traverse well in¬ 
tended on one side must be accepted on the 
other. And hence it follows, as a general 
rule, that there cannot be a traverse upon 
& traverse if the first traverse is material. 
The meaning of the rule is that when one 
party has tendered a material traverse the 
other cannot leave it and tender another 
of his own to the same point upon the in¬ 
ducement of the first traverse, but must 
join in that first tendered ; otherwise the 
parties might alternately tender traverses 
to each other in unlimited succession, 
without coming to an issue ; Gould, PI. c. 

7, § 42. The rule, however, does not apply 
where the first traverse is immaterial, npr 
where it is material if the plaintiff would 
thereby be ousted of gome right or liberty 
which the law allows ; Cro. Eliz. 99, 418 ; 
Bacon, Abr. Pleas (H 4). 

In Criminal Practice. To put off or 
delay the trial of an indictment till a suc¬ 
ceeding term. More properly, to deny or 
take issue upon an indictment. 4 Bla. 
Com. 351. 

TRAVERSE JURY. See Jury. 

TREASON. In Criminal Law. This 
word imports a betraying, treachery, or 
breach oi allegiance. 4 Bla. Corn. 75. In 
England, treason was divided into high 
and petit treason. The latter, originally, 
was of several forms, which, by 25 Edw. 
III. st. 5, c. 2, were reduced to three: the 
killing by a wife, of her husband; by a 
servant, of his master ; and the killing of 
a prelate by an ecclesiastic owing obe¬ 
dience to him. These kinds of treason 
were abolished in 1828. In America they 
were unknown ; here treason means high 
treason. 

“ Treason it has been said is not felony 
but a grade of crime by itself.” 29 N. J. 
L. 458 464. 

The constitution of the United States, art. 

8, s. 3, defines treason against the United 
States to consist only in levying war 
against them, or in adhering to tlieir ene¬ 
mies, giving them aid and comfort. By 
the same article of the constitution, no 
person shall be convicted of treason unless 
on the testimony of two witnesses to the 
same overt act, or on confession in open 

court. „ .. ,. 

It is “ the only crime defined by the con¬ 
stitution. . . . Tine clause was borrowed 
from an ancient English' statute, enacted 
in the year 1352. Previous to the passage 
of that statute there was great uncer- 
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tain t v as to what constituted treason. Nu¬ 
merous offences were raised to its grade 
by arbitrary construction of the law. Tbe 
statute was pass e d to remove this uncer¬ 
tainty and to restrain the rower of the 
crown to oppress the subject by construc¬ 
tions of thiaoharacter. ft comprehends all 
treason under seven distinct branch**. The 
framers of our constitution selected one of 
these branches, and declared that treason 
against the United States should be re¬ 
stricted to the acts which it designates. 

* Treason against the United States,* is 
the language adopted, * shall consist only 
iQ levying war against them, or adhering 
to their enemies, giving them aid and 
oomfort.’ ” No other acts can he declared 
to constitute the offence. Congress can 
neither extend, nor restrict, nor define the 
crime. Its power over the subject is lim¬ 
ited to prescribing the punishment. Field, 
J., in 4 Sawy. 465. 

By the same article of the constitution, 
no “ attainder of treason shall work cor¬ 
ruption of blood except during the life of 
the person attainted." Every person owing 
allegiance to the United States who levies 
war against them, or adheres to their ene¬ 
mies giving them aid and comfort within 
the United States or elsewhere, is guilty 
of treason-; R. S. § 5331. The penalty is 
death, or, at the discretion of the court, 
imprisonment at hard labor for not less 
than five years and a fine of not less than 
ten thousand dollars; and every person 
convicted of treason is rendered incapable 
of holding any office under the United 
States ; R. S. § 5332. 

The term enemies, as used in the constitu¬ 
tion, applies only to subjects of a foreign 
power in a state of open hostility with us. 
To constitute a “levying of war" there 
must be an assemblage of persons with 
force and arms to overthrow the govern¬ 
ment or resist the laws. All who aid in 
tbe furtherance of the common object of 
levying war against the United States, in 
however minute a degree, or however re¬ 
mote from the scene of action, are guilty 
of treason ; 4 Sawy. 457, 

Treason may be committed against a 
state ; 1 Story 614; 11 Johns. 549. 

See, generally, 3 Story, Const. § 1796; 
Sergeant. Const, c. 30; Cooley, Const. Lim. 
880 ; Rawle, Const. : Bish. Cr* Law ; 20 Wall. 
92 ; 16 id. 147 ; 92 U. S. 202 ; 93 id. 274. 

As to the Law of Treason under tbe Ro¬ 
man Empire, see 22 Law Mag. and Rev. 
83 ; 15 Cr. Law Mag. 191; 46 Alb. Law 
J. 345. 

THE AS U RE. A thing hidden or 
buried in the earth which no one can prove 
as his property, and which is discovered 
by chance. La. Civ. C. art. 8423, par. 2. 

TREASURE TROVE. Found treas¬ 
ure. 


Thfc mim la given to such money or cola, gold, 
diver, piste, or bullion, which, hevlog been bidden 
or concealed In tbe earth, or other private place, so 
long that its owner la unknown, has been discovered 
by accident. Should the owner be found. It must 
be restored to him ; and in case of not finding him, 
tbe property, according to the English law, belongs 
to the king. In the latter case, by the civil law, 
when the treasure waa found by the owner of the 
soil be waa considered as entitled to it by tbe 
double title of owner and finder ; when found on 
another's property, one-half belonged to the owner 
of tbe estate and tbe other to the finder ; when 
found on public property, it belonged one-half to 
the public treasury and the other to the finder. 
Lecoms du Dr. Rom. H 860-SS2 This includes not 
only gold and silver, but whatever may constitute 
riches : as vases urns, statues, etc. 

If the owner is known it is not techni¬ 
cally treasure-trove; 74 Me. 456. The 
crown is nrtma facie entitled to treasure 
trove ana there need not be an inquest 
to inform the crown of its * rights: 41 
W. R. 294. 

T HEAB un. HR . An officer intrusted 
with the treasures or money either of a 
private individual, a corpomtiou, a com¬ 
pany, or a state. See Omen; Susvrr- 
SH1P*. \XHlb IIMil! ThKASIREU ; LORD TnEAS 
runt. 

TREASURER OF THE URIfED 
STATES. An officer is appointed by the 
president by and with the advice and con¬ 


sent of the senate. He is required to give 
bond, with sufficient sureties, approved by 
tha secretary of the treasury and the first 
comptroller, in the sum of $160,000, pay¬ 
able to the United States, for the faithful 
performance of the duties of his office and 
For the fidelity of the persons by him 
employed. 

His principal duties are—to receive and 
keep the moneys of the United States, and 
disburse the s&rao upon wan ante drawn by 
the secretary of tne treasury, counter¬ 
signed by either comptroller and recorded 
by the register ; to take receipts for all 
moneys paid by him ; to render hia ac¬ 
count to the first comptroller quarterly, 
or oftener if required, and transmit a copy 
thereof, when settled, to tbe secretary of 
the treasury ; to lay before each house, on 
the third day of every session of congress, 
fair and accurate copies of all accounts by 
him from time to time rendered to and 
settled with the first comptroller, and a 
true and perfect account of the state of 
the treasury ; to submit at all times to the 
secretary of the treasury and the comp¬ 
troller, or either of them, the inspection 
of the moneys in his hands. R. S. $§ 801- 
311. See Department. 

TREASURER’S REMEMBRAN¬ 
CER. An official of the Exchequer who pre- 

C ared the financial business which was to be 
rought before the barons at the time when 
they and the treasurer managed the king's 
revenues He whose charge was to put the 
lord treasurer and the rest of the judges 
of the exchequer in remembrance of such 
things as were called on and dealt in for 
the sovereign’s behoof. There is still one 
in Scotland. Whart. 

TREASURY. The place where treas¬ 
ure is kept; the office of a treasurer. 
The term is more usually applied to the 
public than to. a private treasury. The 
word is held not to be understood in the 
sense of locality as descriptive of a par¬ 
ticular building, but whenever andwhe 
ever moneys are in the official custody of 
the treasurer or subject to his direction 
they are to be considered as in the state 
treasury. 10 Mich. 86. See Department. 

TREASURY CHEST FUND. A 

fund in England originating in the un¬ 
usual balances of certain grants of public 
money, and which is used for the purpose 
of linking and loan companies by the 
com miss ion era of the treasury. Whart. A 
fund not exceeding £1,000,000, which the 
treasury may employ to make advances 
for any public service, to be repuid out of 
moneys appropriated by parliament to such 
service. Byrne. 

TREASURY NOTES. The treasury 
notes of the United States payable to 
bolder or to bearer at a definite future 
time are negotiable commercial paper, and 
their transferability is subject to tne com¬ 
mercial law of other paper of that char¬ 
acter. Where such a paper is overdue a 
purchaser takes subject to the rights of 
antecedent holdere to the same extent as 
in other paper bought after its maturity ; 
21 Wall. 138. See Legal Tender. 

TREASURY STOCK. See Stock. 

TREATY. A compact made between 
two or more independent nations with a 
view to the public welfare. Treaties are 
for a perpetuity, or for a considerable 
time. Those matters which are accom¬ 
plished by a single act and are at once 
perfected in their execution are called 
agreements, conventions, and pactions. 

A treaty is primarily a compact between 
independent nations. It depends for the 
enforcement of its provisions ou the inter¬ 
est and the honor of the governments which 
are parties to it. If these fail, its infraction 
becomes the subject of international nego¬ 
tiations and reclamations, so far as the 
injured party chooses to seek redress, which 
may in the end be enforced by actual war. 
With all thiB the judicial courts have nothing 
to do and can give no redress. Bui a treat y 
may also contain provisions which confer 


certain rights upon the citizens or subjects 
of one of the nations residing in the territorial 
limits of the other, which p&rtuke of the 
nature of municipal law, and which an* 
capable of enforcement as between privutc 
parties in the courts of the country. An 
illustration of this character is found in 
treaties, which regulate the mutual rights 
of citizens and subjects of the contracting 
nations in regard to rights of property by 
descent or inheritance, when the individuals 
concerned are aliens. The Constitution of 
the United States places such provisions ns 
these in the same category s« other laws of 
Congress by its declaration that "this 
Constitution and the law's made in pursuance 
thereof, and all treaties made or which shall 
be made under authority of the United 
States, shft 11 be the supreme law of the land.’’ 
A treaty, then, is a law of the land as an act 
of Congress is, whenever its provisions 
prescribe a rule by which the rights of the 
private citizen or subject may be determined. 
And when such rights are of a nature to be 
enforced in a court of justice, that couri 
resorts to the treaty for a rule of decision 
for the case befonrtt as it would lo a statute 
112 U. S. 598, 599.. 

Personal treaties relate exclusively to 
the persons of the contracting parties, 
such as family alliances, ana treaties 
guaranteeing the throne to a particular 
sovereign and his family. As they relate 
to the persons, they expire of course on 
the death of the sovereign or the extinc¬ 
tion of his family. 

Real treaties relate solely to the subject- 
matters of the convention, independently 
of tbe persons of the contracting parties, 
and continue to bind the state, although 
there may be changes in it* constitution 
or in the persons of its rulers. Boyd’s 
Wheat. Int. Law § 29. 

On the part of tne United States, treaties 
are made by the president, by and with 
the consent of the senate, provided two- 
thirds of the senators present concur. 
Const, art. 2, s. 2, n. 2. 

No state shall enter into any treaty, alli¬ 
ance, or confederation ; Const, art. 1, e. 10. 
d. 1; nor shall any State, without the con¬ 
sent of congress, enter into any agreement 
or compact with another state or with a 
foreign power; id. art. 1, sec. 10, n. 2. 

A treaty is declared to be the supreme 
law of the land, and is, therefore, obli¬ 
gatory on courts ; 1 Cra. 103 ; 1 Paine 55; 
124 U. S. 190: 119 id. 407; whenever it 
operates of itself without tbe aid of a legis¬ 
lative provision ; but when the terms of the 
stipulation import a contract, and either 
of the parties engages to perform a par¬ 
ticular act, the treaty addresses iti^elf to 
the political, not to the judicial, depart¬ 
ment, and the legislature must execute the 
contract before it can become a rule of the 
court; 2 Pet. 814. A treaty is a law of the 
land w’henever its provisions prescribe a 
rule by which the rights of the private citi¬ 
zen or subject inay be determined ; 148 U. S. 
472. So an award by arbitrators under a 
treaty between the United States and 
another nation, by which the contracting 
nations agree that the decision of the tri¬ 
bunal of arbitration shall be a final settle¬ 
ment of all questions submitted, becomes 
the supreme Law of the land and is as bind¬ 
ing on tbe courts as an act of congress; 
75 Fed. Rep. 518, reversing45 id. 575. 

It need hardly be said that a treaty can¬ 
not change the constitution or be hela valid 
if it be in violation of that instrument. 
A treaty may supersede a prior act of con¬ 
gress, and an act qf congress may super¬ 
sede a prior treaty ; and this is true both 
of treaties with Indians and foreign na¬ 
tions ; 11 Wall. 620 ; 8 Op. Atty-Gen. 854 ; 
48 Fed. Rep. 17 ; 55 id. 80 ; 148 U. S. 427 ; 
149 id. 698 ; 18 Sup. Ct. Rep. 840. 

A treaty providing that aliens may inherit 
lands is controlling, though in conflict 
with the laws of a state; 71 N. W. Rep. 
(Ia.) 204. 

The questaou whether the United States 
is justified in disregarding its engagements 
with another nation is not one for the de¬ 
termination of tbe courts ; 130 U. S. 581. 
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Treaties should be liberally construed, 
so as to carry out the apparent intention 
of the parties to secure equality and rec¬ 
iprocity between them ; 133 U. S. 258. 

So far as a treaty can be made the suh ject 
of judicial cognizance in the courts of this 
country, it is subject to such acts as con¬ 
gress may pass for its enforcement, modifi¬ 
cation, or repeal; 124 U. 9. 190 ; 130 id. 238, 
581, 143 id. 570. 

Treaties are agreements between nations 
of a general nature bearing upon political 
or commercial questions, and are dis¬ 
tinguished from conventions which are 
agreements relating to minor or specific 
subjects, such as consular conventions and 
postal conventions. The right to nego¬ 
tiate treaties is one of the tests of sover¬ 
eignty. The king is usually the treaty¬ 
making power in a monarchy, though in 
modern times more or less restricted, and 
in a republic, the chief executive or some 
part of the legislature. After treaties 
nave been negotiated and signed they 
must be ratified by the proper authorities 
of each state. Treaties usually provide for 
their own termination, but independently 
of that it has been held that when a treaty 
becomes dangerous to the life or incom¬ 
patible with the independence of a state or 
a permanent obstacle to the development 
of its constitution or the rights of its 
people, it can be abdicated, and also when 
the condition of affairs which formed the 
basis of the treaty has become so modified 
by time that its execution has become con¬ 
tra ry to the nature of things and the orig¬ 
inal intention of the parties; 22 Ct. Cls. 
408. When war is declared between two 
states all treaties of specific relations be¬ 
tween them cease. Snow, Int, L. 72. A 
treaty with a state is considered by the 
United States as abrogated when such 
state is conquered by or incorporated into 
another state. But England has taken an 
opposite position. War may affect exist¬ 
ing treaties in various ways, but ouly those 
binding upon one or both belligerents; 
where they expressly provide for matters 
that relate only to a condition of war, they 
are not affected. Such was the Geneva 
Convention, 1864, as to the treatment of 
the wounded. Similarly those which ore- 
ate some permanent state affairs by an act 
done once for all; e. g. the settlements 
made by the Treaty of Vienna, 1815. So 
of a treaty ceding territory. But treaties 
which regulate commercial and social re¬ 
lations between the belligerents are at 
least suspended and possibly annulled by a 
war between them. That which relates to 
a continuous oourse of conduct, binding 
upon one or more belligerents and one or 
more third powers, will be continued, sus¬ 
pended, or annulled, according to the pro¬ 
visions. Risley, Law of War 85. But the 
practice has been so various and inconsist¬ 
ent that there is no basis for any general 
rule as to the effect of war on treaties ; id. 
OnJjreaoh of a treaty by one party to it, tho 
other may declare a breach, or waive the 
breach and let the treaty remain in force; 
1 Kent 175. Unless otherwise stipulated the 
breach of any one article of a treaty is a 
violation of the whole; id. Private rights 
may be sacrificed by treaty, for the public 
safety, but the government should com¬ 
pensate the individuals whose rights are 
affected ; 1 Kent 167; 8 Dali. 199. 

As affecting the rights of contracting 

S overaments, a treaty is binding from the 
ate of its signature, and the exchange 
of signatures has a retroactive effect, con¬ 
firming the treaty from its date; but a 
different rule prevails when the treaty 
operates on individual rights ; 9 Wall. 82. 

The law of the interpretation of treaties 
is substantially the same as in the case of 
other contracts ; Wools. Int. L. 185. See 
22 Ct. Cls. 1. 

See Herstlet, collection of Commercial 
Treaties; Precedence ; Signatory. 

TBEATY OF PEACE. A treaty of 
peace is an agreement or contract made by 
belligerent powers, in which they agree to 
la^' down their arms, and by which they 
stipulate the conditions of peace and reg¬ 


ulate the manner in which it is to be re¬ 
stored and supported. Vattel, h. 4, o. 2, 
§ 

Peace may be restored between bel¬ 
ligerents by the cessation of hostilities ; by 
the submission of one belligerent to an¬ 
other ; and by a treaty of peace between 
the belligerents ; 8 Phill. Int. L. 772 ; a 
formal declaration that war has ceased is 
not necessary ; id. The belligerents may 
agree that possession shall be restored as 
it was before the war, that is, according to 
the status quo ante helium ; or that they 
shall remain as they were at the end of the 
war, which is expressed by the formula, 
utipossidetis (</. v.). 

Overtnres of peace may be made by either 
belligerent; or by a neutral; or by a state 
acting ns a passive ally of either belliger¬ 
ent ; or a neutral power may act as a me¬ 
diator or interpose its good offices ; 3 PhilL 
Int. L. 775. 

Peace renders unlawful every act of force 
or violence between the states, and a cap¬ 
ture, though made by a person ignorant 
of the completion, must be restored ; 8 
Phill. Int. L. 777; but it is said not to bind 
the subj|ect8 of the belligerent states until 
it is notified to them ; Vattel 24. Where a 
period has been fixed by the treaty of peace 
for the cessation of hostilities, there is a 
difference of opinion as to whether a cap¬ 
ture made before that period, but with 
knowledge of the peace, is lawful; that it 
is, see 1 Kent *172; 3 Phill. Int. L. *;79. 
Where & capture was mode before the 
period fixed for a cessation of hostilities, 
and in ignoranoe of the peace, and after 
the period, but in ignorance of the peace, 
there was a recapture, the recapture was 
held unlawful; the intervention of peace 
barred the title of the owner ;1 Kent 178; 6 
C. Rob. 138. 

TREBLE COSTS. In English Prao- 

tioe. The taxed costs and three-fourths 
the same added thereto. It is computed 
by adding one-half for double costs, and in 
addition one-lialf of one-half for treble 
costs. 1 Chitty, Pr. 27. 

In .American Law. In Pennsylvania 
the rule is different: when an act of as¬ 
sembly gives treble costs, the party is al¬ 
lowed three times the usual costs, with the 
exception that the fees of the officers are 
not to be trebled when they are not regu¬ 
larly or usually payable by the defendant; 
2 Rawle 201. 

And in New York the directions of the 
statute are to be strictly pursued, and the 
costs are to l>e trebled ; 2 Dunl. Pr. 731. 

TREBLE DAMAGES. See Measure 
of Damages. 

TREBUCK32T. The name of an engine 
of punishment, said to be synonymous with 
tumbrel. 

TREE. A woody plant, which in respect 
of thickness and height grows greater than 
any other plant. 

A woody plant, the branches of which 
spring from, and are supported upon, a 
trunk or body. It may be young or old, 
small or great; 70 Miss. 411. 

Trees are part of the real estate while 
growing and before they are severed from 
the freehold ; but as soon as they are cut 
down they are personal property. Some 
trees are timber trees, while others do not 
bear that denomination. See Timber. 

Trees belong to the owner of the land 
where they grow ; but if the roots go out 
of one man’s land into that of another, or 
the branches spread over the adjoining es¬ 
tates, such roots or branches may be cut 
off by the owner of the land into which 
thev thus grow ; Rolle 894 ; 6 Ves. Ch. 100 ; 
78 dal. 011. See 107 Mass. 234; Wood, Nuis. 
g 112. 

When the roots grow into the adjoining 
land, the owner of suoh land may lawfully 
olaim a right to hold the tree in common 
with the owner of the land where it was 
planted; but if the branches only over¬ 
shadow the adjoining land, and the roots 
do not enter it, the tree wholly belongs to 
the owner of the estate where the roots 
grow ; 1 Ld. Raym. 787. See 1 Pick. 224; 


fl H. 480. When the tree gro ws direct¬ 
ly on the boundary-line, so that the line 
passes through it, it is the property of both 
owners, whether it be marked as a bound¬ 
ary or not; 12 N. H. 454; 88 la. 801; 34 
Barb. 547 ; 88 Vt. 115. As to sales of 
standing timber, see 8 Harv. L. Rev. 367; 
8 ale. See Timber Trees ; Nuisance. 

An electric oompany may, in the observ¬ 
ance of a statute, trim trees, if necessary, 
but not so as to do unnecessary damage; 
Crosw. Electr. 209 ; 89 La. Ann. 99«rThe 
subject is regulated by statute in Connect¬ 
icut, Maryland, Miohigan, New Hamp¬ 
shire, and Vermont. 

Where the branches of a tree growing 
upon the land of one person overhang that 
of his neighbor, one may, without notice, 
out off so much of a tree as overhangs his 
land, if he can do so without going upon 
the land of the owner, and suoh owner 
cannot acquire, either by prescription or 
the statute of limitations, the right to 
overhang his neighbor’s land; [1895] App. 
Cas. 1, affg. [1894] 8 Ch. 1; and where a 
tree stands on the dividing line between 
adjoining lots, either owner may cut off 
branches or roots extending over his own 
land; 65 Conn. 365, distinguishingll id. 
177; but it has been held that an injunc¬ 
tion will lie to restrain an adjoining owner 
of a rural lot from destroying a tree grow¬ 
ing on the division line; 85 w. N. C. Pa. 
864. The owner of land on which & par¬ 
tially decayed tree is permitted to Btand in 
such position that by falling it would dam¬ 
age tne house, of another, is liable for 
damages caused by its falling after he has 
been notified that ltwaa dangerous; 4 App. 
Div. N. Y. 198. See Standing Tbeeb. 

THESAXLE, or TRESAYLE. The 
grandfather's grandfather. 1 Bla. Com. 186. 

TRESPASS. Any misfeasance or act 
of one man whereby another is injuriously 
treated or damnified. 7 Conn. 125. 

Any unlawful act committed with vio¬ 
lence, actual or implied, to the person, 
property, or rights or another, 

A ny unauthorised entry upon the realty 
of another to the damage thereof. 

Tbe word Is used of toner In the last two some¬ 
what restricted significations than In the first sense 
beregiveu. In determining the nature of the act, 
neither the amount of violence or the Intent with 
which it la offered, nor the extent of the damage 
accomplished or the purpose for which the act was 
committed, are of anv Importance : since a person 
who enters upon the land of another without leave, 
to lead off hla own runaway horse, and who breaks 
a blade of grass In so doing, commits a trespass ; 

9 Humphr. 825; 6 Johns. S. 

It is said that some damage must be committed to 
make an acta trespass. It is undoubtedly true 
that damage Is required to constitute a trespass 
for toliich an action tpiU lie ; but, so far as the tort 
Itself Is concerned, it seems more than doubtful if 
the mere commission of an act affecting another, 
without legal authority, does not constitute tres¬ 
pass, though until damage Is done the law will not 
regard It, inasmuch aa the law does not regard 
trines. 

Tbe distinction between the different classes of 
trespass is of importance in determining the na¬ 
ture of the remedy. 

A trespass committed with force is said 
to be done in et armis ; one committed by 
entry upon the realty, by breaking the close. 

In Prootioe. A form of action which 
lies to reoover damages for the injury sus¬ 
tained by the plaintiff, as the immediate 
consequence or some wrong done forcibly 
to his person or property, against the per¬ 
son committing the same. 

The action lies for injuries to the person 
of the plaintiff, as, by assault and battery, 
wounding, imprisonment, and the like; 9 
Vt. 852 ; 6 Blackf. 875. 

It lies, also, for forcible injuries to the 
person of another, whereby a direct injury 
is done to the plaintiff in regard to his 
rights as parent, master, etc.; 2 Caines 
299 ; 8 8. A R. 86. It does not lie for mere 
non-feasance, nor where the matter af- 
feoted was not tangible. 

An action of trespass at common law 
will lie in a state court by the owner of 
on e vessel against the owner of another for 
damages by fire at a wharf ; 128 U. S. 133 * 
The action lies for injuries to person¬ 
al property, which may be committed by 
the several acts of unlawfully striking. 
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chasing if alive* and carrying away to the 
damage of the plaintiff, a personal chattel; 

1 Wins, Saund. M; Cro. Jac. 868; of which 
another is the owner and in possession; 5 Vt. 
97 ; and for the removal or injury of inan¬ 
imate personal property ; 18 Pick. 189; 8 
Johns. 848; of which another has the pos¬ 
session. actual or constructive; 91 Pick. 
869 ; 18 Johns. 141 ; 6 W. A 8. 828 ; without 
the owner's assent. A naked possession 
or right to immediate possession is suffi¬ 
cient to support this action ; 7 Johns. 680 ; 
17 3. * BL 251; 11 Maas. 70 ; 10 Vt. 160. 

An action lies for an unintentional act 
of trespass, even if^ there is no malice; 19 
Johns. 88; but a man who accidentally 
shoots another, without negligence, is not 
liable in an action of trespass ; [1691] 1 Q. 
a 86. See 168 U. S. 39; Trespasser. 

The action bee also for injuries to the 
realty consequent upon entering without 
right upon another man's land (breaking 
his close). The incloeure may be purely 
imaginary ; 1 D. A B. 871 ; but reacnes to 
the sky and to the centre of the earth ; 19 
Johns. 881. 

In an action of trespass, or trespass on 
the case, on land, the courts cannot txy 
the title to the land; 86 Fed. Rep. 269. 
An aqtion for trespass on land is h local 
action and can be brought only within the 
state in which the land lies ; 168 U. S. 105. 

An injunction will be to restrain a tres¬ 
pass when the injury is irreparable, or 
when the trespass is a continuing one, as 
by cutting trees on forest land; 84 Fed. 
Rep. 546; Pom. Eq. Jur. 165, § 1867. See 
Injunction. 

The plain tin must be in possession with 
some title ; 5 East 485 ; 9 Johns. 61; 4 
Watts 377; 4 Pick. 805 ; 81 Pa. 804 ; 0 
Harring.320 ; 11 I red. 417 ; see 45 Mo. App. 
270 ; though mere title is sufficient where 
no one is ui possession; 1 Wend. 466 ; 1 
Vt. 485; as in case of an owner to the 
centre of a highway ; 4 N. H. 86 ; and mere 
possession is sufficient against a wrong¬ 
doer ; 9 Ala. 82; or a stranger; 88 Minn. 
122 ; 71 Wia. 276 ; and the possession may 
be by an agent; 8 M’Cord 422; but not by 
a tenant; 8 Pick. 235 ; other than a tenant 
at will; 15 Pick. 102. But a person hold¬ 
ing lands under a contract of sale without 
any possessory rights before payment, can¬ 
not maintain an action ; 96 Mioh. 140. 

An action will not Lie unless some dam¬ 
age is committed ; but slight damage 
only is required ; 2 Johns. 857 ; 65 Vt. 678. 
Some damage must have been done to sus¬ 
tain the action ; 2 b? 7. 421; though it 
may have been very slight: as, breaking 
glass; 4 Mass. 140 ; 50 Ark. 65 ; 11 Colo. 998. 

The action will not be where the de¬ 
fendant has a justification sufficient to 
excuse the act committed, though he acted 
without authority from the owner or the 
person affected ; 8 Law Rep. 77. See Jus¬ 
tification ; Trespasser. Accident may 
in some cases excuse a trespass; 7 Vt. 62 ; 
4 M’Cord 61 ; 12 Me. 67. 

The declaration must contain a concise 
statement of the injury complained of. 
whether to the person, personal or real 
property, and it mustallege that the in jury 
was committed vi et armis and contra 
pact m. See Contxnuando. 

The plea of not guilty raises the general 
issue, and under it the defendant may give 
in evidence any facta which show that the 
property was not in possession of the plain¬ 
tiff rightfully as against the defendant at 
the time of the injury, or that the injury 
was not committed by the defendant with 
force. 

Other matters must, in general, be 

g Leaded specially. See Trespass Quark 
la us uk. Matters in justification, as, au¬ 
thority by law; 4 Mo. 1; defence of the 
defendant's person or property, taking a 
distress on premises other than thoee de¬ 
mised, etc.; 1 Chicty, PL 489 ; custom to 
enter ; 4 Pick. 145; right of way : 7 Mass. 
885; etc., must be specially pleaded. In 
trespass at common law the declaration 
need not describe the close on whioh the 
trespass was committed; 48 HL App. 180. 

Judgment is for the damages assessed by 
the jury when for the plaintiff, and toe 


costa when for the defendant. 

Hee Justification. 

TRESPASS DE BONIS ASPORTA- 
T1S (Lat. de bonis asportatit , for goods 
which have been carried away). 

A form of action brought by the owner 
of goods to recover damages for unlawfully 
talcing and oarrying them away. 1 Me. 
117. It 19 no answer to the action that the 
defendant has returned the goods; 1 Bou- 
vier, Inst. n. 36 (H). 

TRESPASS ON THE CASE. The 

form of action by which a person seeks to 
recover damages caused by an injury un¬ 
accompanied with force or which results 
Indirectly from the act of the defendant. 
It is more generally called, simply, case. 
See Cask. 

TRESPASS FOR MESNE PROF¬ 
ITS. A form of action supplemental to 
an action of ejectment, brought against the 
tenant in possession to recover the profits 
which he has unlawfully received during 
the time of his occupation. 8 Bla. Com. 
205 ; 4 Burr. 1668. See Mesne Profits. 

TRESPASS QUARE CLAUSUM 
FREGIT (Lat. quart clausum fregit , be¬ 
cause he had broken the close). The form 
of action which lies to recover damages 
for injuries to the realty consequent upon 
entry without right upon the plaintiff's 
land. 

Close means the interest a person has in 
any piece of ground, whether enclosed or 
not; when the plaintiff had not an interest 
in the soil, but an interest in the profits 
only, trespass may be maintained; 2 
Wheat. Selw. [1340]. 

Mere possession is sufficient to enable 
one having it to maintain the action ; 12 
Wend. 488 ; 22 Me. 350 ; 133 Ind. 147 ; 61 Vt. 
119 ; except as against one claiming under 
the rightful owner ; 6 N. H. 9 ; 2 111. 181; 
7 Mo. 333 ; 8 Utah 406; and no one hut the 
tenant can have the action ; 19 Wend. 007 ; 
except in case of tenancies at will or by a 
leas secure holding ; 8 Pick. 833. It cannot 
be maintained if defendant was in posses¬ 
sion of the focus in quo at the time of the 
alleged trespass, and (or some years before; 
148 Pa. 65. See Close. 

The notion lies where an animal of the 
defendant breaks the plaintiff's cloee, to 
his injury; 7 W. A 8. 867 ; 81 Pa. 828. 

TRESPASS TO TRY TITLE. The 

name of the action used in South Carolina 
for the recovery of the possession of real 
property and damages for any trespass 
committed upon the same by the de¬ 
fendant. 

TRESPASS VT ET ARMIS (Lat. vt 
et armis, with force and anus). The form 
of action which lies to recover damages for 
an injury which is the immediate conse¬ 
quence of a forcible wrongful act done to 
the person or personal property ; 2 Const. 
294. It is distinguished from case in this, 
that the injury in case is the indirect 
result of the act done. See Cask. 

TRESPASSER. One who does an un¬ 
lawful act, or a lawful act in an unlawful 
manner, to the injury of the person or prop¬ 
erty of another. Any act which is injur¬ 
ious to the property of another renders the 
doer a trespasser, unless he hna authority 
to do it from the owner or custodian ; 14 
Me. 44 ; or by law ; 2 Conn. 700; 10 Johns. 
188 ; 18 Me. 250 ; 6 Ill. 401 ; and in this 
latter case any defect in his authority, as, 
want of jurisdiction by the oourt; 11 
Conn. 95 ; 8 Cow. 206; defective or void 
proceedings ; 16 Me. 88; 2 Dev. 870 ; mis¬ 
application of process; 6 Monr. 296 ; 14 
Me. 812; renders him liable as a trespasser. 

Bo, too, the commission of a legal act in 
an illegal manner, as, the execution of 
legal process illegally; 2 Johns. Cas. 27 ; 
abuse of legal prooees; 16 A In 67; ex¬ 
ceeding the authority conferred by the 
owner ; 18 Me. 115 ; or by law ; 18 Mass. 
620; 10 B. A R. 899; renders a man a 
trespasser. A ministerial officer, where it 
is his duty to act, cannot be made a tres¬ 


passer ; 137 U. 8. 43 ; and acting in obedi-> 
ence to process regular on its faoe, and 
issued by a tribunal having jurisdiction 
and power to issue the prooees, la not liable 
for its regular enforcement, although er¬ 
rors may have been committed by the 
tribunal which issued it; 142 U. 8. 298. 
See False Imprisonment. 

In all these cases where a man begins an 
act which is legal by reason of some au¬ 
thority given him, and then becomes a 
trespasser by subsequent acts, he is held to 
be a trespasser ab inilio (from the begin¬ 
ning), q. v. 

A person may be a trespasser by order¬ 
ing such an act done as makes the doer a 
trespasser; 14 Johns. 406; or by subse¬ 
quently assenting, in some cases; 1 Rawle 
121 ; or assisting, though not present; 2 
Litt. 240. 

It seems that a verdict for the plaintiff 
in quare clausum fregit does not operate as 
an estoppel in a subsequent action of eject¬ 
ment ; 3i Pa. 381. 

TRESPASSER AB INITIO. A term 
applied to deuo*e that ods who has com¬ 
menced a lawful act in a proper manner, 
has performed some unlawful act, or some 
lawful act in an unlawfu* manner, bo con¬ 
nected with the previous act that he is to 
be regarded as having acted unlawfully 
from the beginning. See 6 Carpenters’ 
Case, 8 Co. 146; s. c. 1 Sm. L. C. *216 ; 
Webb’s Poll. Torts. See Ab Initio. 

TRIAL. In Practice. The examina¬ 
tion before a competent tribunal, accord¬ 
ing to the laws of the land, of the facts 
put in issue in a cause, for the purpose of 
determining such issue. 4 Mas. 233. 

The examination of the matter of fact 
in issue i6 a cause. The decision of. the 
issue of fact; Steph. PI. 77 ; 22 Or. 187, ’ 

Cf . Tenancy by Sufferance. 

The word "trial” as used in j 724, Rev. 
Stat., refers to the final examination and 
decision of matter of law as well as facts, 
for which every antecedent step is a prepara¬ 
tion. 221 U. S. 533. See Right To Jury 
Trial. 

“ Trial,” a» used Id the acts of cong re ss of July 
17, 1866, and March 2, 1867, appropriately designates 
a trial by the jury of an issue which will determine 
the facts in an action at law ; and “ Anal hearing," 
In contradistinction to hearings upon interlocutory 
matters, the hearing of a cause upon Its merits by 
a judge sitting In equity ; IIS Mass. 843 ; IB Wall. 
314.. 

Trial by certificate is a mode of trial al¬ 
lowed by the English law in thoee cases 
where the evidence of the person certify¬ 
ing is the only proper criterion of the point 
inaispute. 

Trial by grand assize is a peculiar mode 
of trial allowed in writs of ngbt. See As¬ 
mara ; Grand Assize. 

Trial by inspection or examination is a 
form of trial in which the judges of the 
court upon the testimony of their own 
senses decide the poiut in dispute. 

This trial takes place when, for the 
greater expedition of a cause, in some 
point or issue being either the principle 
question or arising collaterally out of it, 
being evidently the object of dense, the 
judges of the court, upon the testimony of 
their own senses, shall decide the point in 
dispute. For where the affirmative or neg¬ 
ative of a question is matter of such obvi¬ 
ous determination, it is not thought neces- 
aary to summon a jury to decide it,—who 
are properly called in to inform the con¬ 
science of the court in respect of dubious 
facts; and, therefore, when the fact from 
its nature must be evident in the court 
either from ocular demonstration or other 
irrefragable proof, there the law departs 
from its usual resort, the verdict of twelve 
men, and relies on its judgment alone. 

Judges of courts of equity frequently 
decide facts upon mere inspection. The 
most familiar examples are those of cases 
where the plaintiff prays an injunction on 
an allegation of piracy or infringement of 
a patent or copyright; 5 Ves. Ch. 709, and 
the cases there oited. 
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To insure fairness, tins mode of trial 
must be in public ; the parties to the suit, 
or, in a criminal trial, the prisoner, must 
be present; but the continuance of the 
trial and the taking of testimony during 
the brief absence of the prisoner from the 
court-room on business connected with the 
trial, has been held not to be error ; 25 Alb. 
L. J. 303; 43 N. Y. 1; but the absence of 
the trial judge from the court-room for 
any considerable time during the trial of a 
cause or the arguments to the jury with¬ 
out the consent of the parties is a material 
error for which the judgment will be re¬ 
versed and a new trial ordered ; 95 Wis. 
558. Suggestions by the trial judge to the 

i ury that in default of agreement they be 
:ept to the end of the term, to save ex¬ 
pense to the county, are ground for re¬ 
versal ; 35 S. W, Rep. (Tex.) 1080. There 
ought to be no communication between a 
judge and a jury after the latter have re¬ 
tired unless in open court and if practi¬ 
cable, in the presence of counsel. 4 U. S. 
App. 290. See Presence. 

It is within the discretion of the trial 
court to allow the introduction of evidence 
out of the usual order, and in the absence 
of gross abuse its exercise of this discre¬ 
tion is not reviewable ; 160 U. S. 70. It 
is also discretionary with the court to ad¬ 
mit evidence to prove a point after the 
testimony is closed ; 10 U. S. App. 98 ; and 
to refuse to allow the examination of wit¬ 
nesses for the purpose of elaborating pre¬ 
vious testimony ; 16 U. S. App. 30. 

Where objection is made in a criminal 
trial to comments on facts not in evidence 
or exaggerated expressions of the prosecu¬ 
ting officer, the court should interfere and 
put a stop to them if they are likely to be 
prejudicial to the accused ; 150 U. 8. 118. 

An objection of disorderly conduot of ft 
trial is within the sound discretion of the 
trial court; and it is only when such dis¬ 
cretion has been abused to the prejudice 
of the complaining party that the appel¬ 
late court will interfere: 27 U.. 8. App. 
663. 


It is generally held that the proeeouting 
attorney has the power to enter a nolle 
prosequi in a criminal case without the 
consent of the court; 28 Colo. 466. It is 
properly said, however, that 11 the pcJwer 
is not unlimited.” 

The stages in a criminal prosecution: 
(1) The inauguration or preliminary stage, 
when the indictment is absolutely under 
the control of the prosecuting o fflcer ; (2) 
The trial of the cause and its incidents, 
during which the court has control, and 
the power of the prosecuting officer is sus¬ 
pended ; and (8) The period between the 
verdict of the jury and sentence by the 
oourt; when the pardoning power of the 
governor attaches. State v . Moise (La.), 18 
So. Rep. 943, 1896. Accordingly, the power 
of the district attorney to enter a nolle 
prosequi is subject to the following limi¬ 
tations : (1) After the jury has been im¬ 
panelled and the charge read, he oannot 
discontinue if the defendant insists upon 
a verdict; and (2) After verdict and re¬ 
fusal to grant a new trial, be cannot dis¬ 
miss the prosecution without the leave of 
the oourt. 18 So. Rep. (La.) 942 ; 84 Am. 
L. Reg. n. a. 7. 

Trial at nisi prius. Originally, a trial 
before a justice in eyre. Afterwards, by 
Westm. 2,18 Edw. I. c. 30, before a justice 
of assise; 8 Bla. Com. 858. See Nisi 
Phi us. 


Trial by the record. This trial applies to 
cases where an issue of nui tiel reoord is 
joined in any action. 

The trial by reoord is not only in use when 
an issue of this kind happens to arise for 
decision, but it is the only legitimate mode 
of trying such issne; and the parties oazH 
not put themselves upon the country; 
Steph. PL, And. ed. 171: 2 Bla. Com. 880. 

Trial by wager ofbatteL Bee Wiom or 
Bam el. 

Trial by wager of law. See Oath Dft- 
CttO&Y; Wion or Law. 

Trial by witn es s es le a satchm of trial by 
witnesses, or per testes, without the inter¬ 
vention of-a jury. This is the only method 
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of trial known to the civil law. 

In England, when a widow brings a writ 
of dower and the tenant pleads that the 
husband is not dead, this, being looked 
upon as a dilatory plea, is in favor of the 
widow, and, for greater expedition, al¬ 
lowed to be tried by witnesses examined 
before the judges ; and so. says Finch, shall 
no other case in our law ; Finch, Law 
423. But Coke mentions others: as, to try 
whether the tenant in a real action was 
duly summoned ; or. the validity of a chal¬ 
lenge to a juror : so that Finch's observa¬ 
tion must be confined to the trial of direct 
and not collateral issues. 

Trial at bar. A species of trial now 
seldom resorted to, and, as to civil causes, 
abolished by the Judicature Act, 1875, was 
one held before all the judges of one of the 
supreme courts of Westminster, or before 
a quorum representing the full court. The 
celebrated case of Reg. v. Castro, otherwise 
Tichborne v. Orton, L. R. 9 Q. B. 850, was 
a trial at bar ; Brown, Diet. See POSTU¬ 
LATION ; Open Court; Public Trial; Wit¬ 
ness. 


TRINEPTI8 (Lat.). Great-grand¬ 
daughter of a grandchild. 

T R151T Y HOUSE. See Elder 
Brethren. 

TRINITY SITTINGS. See London 
and Middlesex Sittings. 

TRINITY TERM. See Term. 

TBINIUMGELDUM (Sax. truniyan - 
gcld ). An extraordinary kind of composition 
for an offense, consisting of three times nine, 
or twenty-seven times the single geld or 
payment. Burrill; Spelman. 

TRINKETS. Small articles of per¬ 
sonal adornment or use when the object is 
essentially ornamental. 28 L. J. C. P. 026. 
See Jewelry. 

TRINOD A NECESSITAS (Lat.). The 
threefold neoeasary public duties to which 
all lands were Liable by Saxon law,—viz. 
for repairing bridges, for maintaining 
castles or garrisons, and for expeditions to 
repel invasions. 1 Bla. Com. 263. 


See, for an elaborate article on the con¬ 
duct of counsel at trial, 45 Cent. L. J. 292. 

See Former Trial 

TRIAL LIST. A list of cases marked 
down for trial for any one term. 

TRIBES. See Five Civilized Nations. 

TRIBUNAL. The seat of a judge; 
the place where he administers justice. 
The whole body of judges who compose a 
jurisdiction. The jurisdiction which the 
judges exercise. 

The term is Latin, and derives its origin 
from the elevated seat where the tribunes 
administered justice. 

Any court, forum, or judicial body. An¬ 
derson’s L. Diet. 

TRIBUNAL OF THE HAGUE. See 

Hague Conference. 

TRIBUN AUX DE COMMERCE. 
In Frenoh Law. Certain courts com¬ 
posed of a president, judges, and substi¬ 
tutes, which take cognizance of all cases 
between merchants, and of disagreements 
among partners. Appeals lie from them 
to the courts of justice. Brown, Diet. 

TRIBUTARY. All streams flowing 
directly or indirectly into a river. [1895j 
1 Q. B. 237. 

TRIBUTARY. Offered as a tribute. 
Inferior. Subordinate. One paying tribute. 
English. 

TRIBUTE. A contribution which is 
sometimes raised by the sovereign from his 
subjects to sustain the expenses of the 
state. It is also a sum of money paid by 
one nation to another under some pre¬ 
tended right. Wolff §1145. 

TRIENNIAL ACT. An net passed by 
the Long Parliament, 1640-1, and repealed 
by the Convention Parliament, 1660, and 
more particularly the Act 6 Will. & M. c. 2, 
whereDy every parliament,- unless sooner 
diss olved, came to an end in three years. 
It was repealed on the accession of Geo. 1 
by the Septennial Act. R. & L. Diet. 

TRIGAMUS. In Old English Lhw. 
One who has been thrice married; one 
who, at different times and suooeesively, 
has had three wives. 


TRIORS. In Practice. Persons ap¬ 
pointed according to law to try whether a 
person challenged to the favor is or is not 
qualified to Berve on the jury. They do 
not exceed two in number, without the 
consent of the prosecutor and defendant, 
or unlftqfl some special case is alleged by one 
of them, or when only one juror has been 
sworn and two triors are appointed with 
him. Co. Litt. 158 a ; Bacon, Abr. Juries 
(E 12). 

The method of selecting triors is thus ex¬ 
plained. Where the challenge is made to 
the first juror, the court will appoint two 
indifferent persons to be triors ; if they find 
him indifferent, he shall be sworn and join 
the triors in determining the next chal¬ 
lenge. But when two jurors have been 
found impartial and have been sworn, then 
the office of the triors will cease, and every 
subsequent challenge will be decided upon 
by the jurymen. If more than two jury¬ 
men have been sworn, thegcourt may assign 
any two of them to determine the chal¬ 
lenges. To the triors thus chosen no chal¬ 
lenges can be admitted. 

The triors examine the juryman chal¬ 
lenged, and decide upon his fitness; 8 Park. 
Cr. Cas. 467. Their decision is final. 
They are liable to punishment for. misbe¬ 
havior in office ; 4 Snare w. Bla. Com. 858; 
15 S. & R. 156; 21 Wend. 509. The effioe 
is abolished in many of the states, the 
judge acting in their place; 28 Ga. 57; 48 
Me. 11; 98 U. S. 157. 

The lords also chosen to try a peer, when 
indicted for felony, in the court of the 
Lord High Steward, q. v. t are ca l le d triors. 
Moz. A W. 

TRIPARTITE. Consisting of three 
parte : as, a deed tripartite, detween A of 
the first part, B of the second paxf, and C 
of the third part. 

TRIPLE ALLIANCE. The alliance 
between England. Holland and Sweden, 
formed by Sir William Temple on Januarv 
23, 1668, in order to check the aggressive 
policy of Louis XIV, whose purpose to invade 
the Netherlands was then manifest. Taylor, 
Int. Pub. Law. 102. 

An Alliance between Germany, Austria, 
and Italy, formed in 1882. This powerful 
combination caused France to form a Dual 
Alliance with Russia, and later a Triple 
Entente ( a , v .) with Russia and England. 
Charles Downes Hozen—Fifty Ycara of 


TRIGELD (Sax/ from thry, three and 
peWe, a payment). A triple gild, geld or 
payment; three times the value of a thing, 
paid as a composition or satisfaction. Bur- 
rill ; Spelman. 

TRINA ADMONITIO. A triple 
admonition. Chase’s Blackstonc, _ App. 
This was given, for instance, to a prisoner 
before the infliction of the old English 
punishment, peine forte et dure. 4 Bla. Com. 
326. 

TRUTBP06 (Lat). In Roman Law. 
(Heat-grandson of ft grandchild. 


ope, 325. 

PRIPLICATIO (Lat). In Civil 
if. The reply of the plaintiff ( actor ) 
he rejoinder ( duplicatio ) of the defend* 

« . It oorreeponds to the surra* 
common law. Inst. 114; Brao- 
, 0.1. 6, t. 5» c. 1. 

triplication, a pMng in «4- 
■aity, second in order after ft mpUoftr 
i; now obsolete. In Civil Law, 
surrejoinder ; In Cfttton Law, the 
inder English. Bee PMAWBWk 

PTWWi BUOOSaaiO. BeeHnua 
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TRUCK ACTS 


IT AS l.IVTI’OSA. 

TRITAVUS (Ut.)- In Roman Lav. 

The male ascendant in the sixth degree. 
For the female ascendant in the same de¬ 
gree the term is fn'fatwa. In forming ge¬ 
nealogical tables this convenient term is 
still used. 

TRITHTNG (Sax. fri/Jlinpo). The 
third part of a county, con sis ting of three 
or four hundroils. 

A court within the circuit of the tri- 
thing, in the nature of a court-1 eet, but in¬ 
ferior to the county court. Cumd. 102. 
The ridings of Yorkshire are only a cor¬ 
ruption of Irythings. 1 Bla. Com. 116; 
Spelm. Gloss. 52. 

TRIUMVIRI CAPITALES, orTRE- 
VTRI. or TRE8VTRI. In Roman Law. 

Officers who had charge of the prison, 
through whose intervention punishments 
were inflicted. Sallust, in Catilin. 

TRIVIAL. Of small importance. It is 
a rule in equity that a demurrer will lie to 
a bill on the ground of the triviality of the 
matter in dispute, as being below the dig¬ 
nity of the court. 4 Bouvier, Inst. n. 4237. 
See Maxims, De minimis , etc. 

TRONAGE. A customary duty or toll 
for weighing wool: so called because it was 
weighed by a oommon trona, or beam. 
Fleta, lih. 2, o. 12. 

TROOPS. Soldiers collectively ; a body 
of soldiers. The term does not embrace 
any of the following classes of persons, when 
traveling separately and not as part of a 
moving body or detachment of soldiers, viz: 
Discharged soldiers, discharged military 
prisoners, and rejected applicants for enlist¬ 
ment ; applicants for enlistment, provision¬ 
ally accepted, but Bubject to final examina¬ 
tion and not sworn in ; retired enlisted men ; 
and furloughed soldiers en route back to their 
stations. 249 U. S. 354. 

Land-Grant Acts. The military force of 
the United States is, and always has been a 
unit, although divided for purposes of admin¬ 
istration into several branches; and there is 
nothing in the land-grant acts to indicate 
an intention on the part of Congress to differ¬ 
entiate between the several branches in 
respect to transportation charges. It was 
held that the term “troops'* is not confined 
to land forces, and that it includes men and 
officers in every branch. Since those in the 
Navy and Marine Corps are to be deemed 
troops within the meaning of those ’acts, 
members of the Coast Guard should also be 
deemed such when serving as part of the 
Navy. But at other times members of the 
Coast Guard are not troops; for then it 
operates under, and at the expense of, the 
Treasury Department. 258 U. S. 376. 

See Foreign Troops. 

TROUBLE MAR. The business of a 
“trouble man** imposes on him the duty of 
inspection and examination, and he has no 
right to assume that wires at places where he 
is sent to repair telephones are properly 
insulated or protected when he knows, or 
has reasonable grounds to know, that the 
trouble he is sent to adjust was caused by 
the fact that the wires were not properly 
insulated at a point where they were Liable 
to come in contact with heavily charged 
electric wires. 156 Ky. 331, 160 S. W. 1061. 

TROVER (Yt. trouver, to find). In 
Pr&Ctloe. A form of action which litt to 
recover damages against one who has, 
without right, converted to his own use 
goods or personal chattels in which the 
plaintiff has a general or special property. 

A generic name, applied to those torts, 
arising from the unlawful conversion of 
any particular piece of personal property 
owned by another ; 35 8. C. 475. 

In form it isa fiction: in substance, a rem¬ 
edy to recover the value of personal chat¬ 
tels wrongfully converted by another to his 
own use. 1 Burr. 81. 

The action wee originally an action of treepaae on 
the caae where good* were found by the defend¬ 
ant and retained against the plaintiff's rightful 
claim. The m a nne r of gaining poaermtop toon 


came to be dlsrMgfirUed, a* Ui* HubetantlaJ part of 
the action la tilt* conversion to the (Uifi>mlani'a uae ; 
no that the action Ilea whother I he goods came Into 
the defendant's pohsbhhIod hy finding or oiht-ncise. 
If he falls to deliver them upon Die rightful claim 
of the plaintiff, it dilfera from detinue ami if- 
plrvin fu this, that It ia brought for damages aud 
uot for the Hpeclflo articles ; and from Trespass 
In this, that the injury Is not neceenarily a forcible 
me. as trover may be brought iu any caae where 
treepasa for injury to peraonal property will lie ; 
but tlie converge Is not true. In case possession 
was gained by a trespass, the plaintiff by bringing 
bis action in this form waives his right to damages 
for the taking, and ia confined to the Injury result¬ 
ing from the conversion ; 17 Pick. 1 ; 17 Me. 4S4. 

The action lies for one who has a general 
or absolute property ; Bull. N. P. 33 ; 25 
Me. 220 ; 23 Ga. 484 ; together with a right 
to immediate possession ; 1 Ry. & M. 99; 
22 Pick. 585; 19 N. H. 419 ; 6 Houst. 344 ; 
see 82 Ill. 409; 97 Mass. 37 ; 105 Ind. 81; as, 
for example, a vendor of property sold 
upon condition not fulfilled ; 1 Meigs 76; 
or a special property, including actual pos¬ 
session as against a stranger ; 2 Saund. 47 ; 
6 Johus. 195 ; 15 Mass. 242 ; 4 Blackf. 395 ; 
as, for example, a sheriff holding under 
rightful prooess ; 7 Johns. 32 ; 2 Murph. 19 ; 
a mortgagee in possession ; 5 Cow. S23; a 
simple bailee ; 15 Mass. 252 ; Wright, Ohio 
744 ; see 76 N. C. 402 ; 95 Pa. 243 ; G1 Ga. 
147 ; or even a finder merely ; 9 Cow. 670 ; 
2 Ala. 320 ; and including lawful custody 
and a right of detention as against the gen¬ 
eral owner of the goods or cliattels; 8 
Wend. 445 ; 3 Blackf. 419. An executor 
or administrator is held an Absolute owner 
by relation from the death of the decedent; 
2 Greenl. Ev. $ 641 ; 7 Mete. 503; and he 
may maintain an action for a conversion 
in the lifetime of the decedent; T. U. P. 
Ch&rlt. 261 ; 0 Mass. 394: and is liable for 
a conversion by the decedent; 1 Hayw. 21, 
808, 362. 

Trustees having title to chattels with an 
immediate right of possession may sue in 
trover for the chattels, although they may 
never have taken actual possession, but 
have allowed the goods to remain in the 
occupation of their cestui aue trust; [1891] 
2Ch. 172. 

The property affected must be some per¬ 
sonal chattel; 3 S. A R. 513 ; specifically 
set off as the plaintiff's; 4 B. A (J. 948 ; 3 
Pick. 38; including title deeds; 2 Yeates 
537 ; a copy of a record ; 11 Pick. 492 ; 
money, though not tied up; 4 E. D. Smith 
162; negotiable securities ; 3 B. A C. 45 ; 
8 Johus. 432; 1 Root 125, 221 ; 3 Vt. 99; 
2 i Ala. N. 8 . 228 ; animals fens, natures , 
but reclaimed ; 10 Johns. 102; trees and 
crops severed from the inheritance ; 3 Mo. 
137, 393 ; 15 Mass. 204 ;„4 Cal. 184. It will 
lie by a surviving partner to recover 
possession of the firm assets as against the 
representatives of the deceased partners; 
17 R. I. 679. It will not lie for property 
in custody of the Law ; 9 Johns. 381 ; if 
rightfully held ; see 2 Ala. 576; or to 
which the title must be determined by a 
court of peculiar jurisdiction only ; 1 Cam. 
dt N. 115 ; or where the bailee has lost the 
property, or had it stolen, or it has been 
destroyed by want of due care ; 2 lred. 98. 
Unless an actual conversion by bailee be 
shown, an action of trover against him 
will not lie without a previous demand for 
the goods; 79 Ga. 134. See Conversion. 

There must have been a conversion of 
the property by the defendant; 8 Ark. 
204. And a waiver of Buoh conversion will 
defeat the action; 20 Pick. 90. Non¬ 
delivery of goods by a vessel is not a con¬ 
version of the goods; 85 U. 8. App. 369. 
See Conversion ; 15 Am. L. Rev. 308; 6 
So. L. Rev. 822. 

The declaration must state a rightful 
possession of the goods by the plaintiff; 
Hempst. 160; but need not show the nature 
or evidence of plaintiff’s title ; 91 MiclT. 414 ; 
it must describe the goods with convenient 
certainty, though not so accurately as in 
detinue ; Bull. N. P. 32; 5 Gray 12; must 
formally allege a finding by the defendant, 
and must aver a conversion ; 12 N. Y. 313. 
It is not indispensable to state the price or 
value of the thing converted; 2 Wash. Va. 
192; and where there is an actual conver¬ 
sion of property, demand before action is 
not necessary ; 155 Mass. 876; 107 Mo. 665. 


The plea of not guilty raises the general 
Imuu. 

Judgment , when for the plaintiff, la that 
he recover his damages and costs, or, in 
some states, in the alternative, that the 
defendant restore the goods or pay, etc.; 
19 Ga. 579; when for the defendant, that 
he recover his costs. The measure of 
damages is the value of the property at 
the time of the conversion, with interest; 
26 Ala. n. a. 218 ; 30 Vt. 307 ; 19 Mo. 467. 
133 Mass. 158, 273; see 6 Houst. 344 ; 64 
Vt. 286. 

TROY WEIGHT. See Measures ; 
Wkioht. 

TRUCE. In International Law. 
An agreement between belligerent parties 
by which they mutually engage to lot bear 
all acts of hostility against each other for 
some time, the war still continuing. Bur- 
lamaqui, N. & P. Law 1. 

There is said to be no authoritative dis¬ 
tinction between a truce and an armistice ; 
perhaps the latter is generally considered 
a truce of a restricted character, limited 
as to the forcesand the local area to which 
it applies. It may be entered into by a 
general or an admiral in command of an 
army or fleet; while a general truce can 
be entered into only by a commander-in¬ 
chief and requires the ratification of the 
state for its validity; Risley, Law of War 
153. 

Truces are of several kinds : aeneral, ex¬ 
tending to all the territories ana dominions 
of both parties ; and particular , restricted 
to particular places; as, for example, by 
sea, and not by land, etc. Id, They are 
also absolute, indeterminate, and general ; 
or limited and determined to certain 
things: for example, to bury the dead. 
Id, See 1 Kent 159 ; Halleck, lnt. Law 654. 

A particular or partial truce may be 
made by a subordinate commander; a 
general truce only by the sovereign power 
or by its authority ; 1 Kent # 159. 

During the continuance of a truce, 
either party may do within his own ter¬ 
ritory or the limits prescribed by the ar¬ 
mistice, whatever he could do in time of 
peace, e. g. levy and march troops, collect 
provisions, receive reinforcements from 
Iris Allies, or repair the fortifications of a 
place not actually besieged ; but neither 
party can do what the continuance of hos¬ 
tilities would have prevented him from 
doing, e. g. repair fortifications of a be¬ 
sieged place ; and all things, the possession 
of which was especially contested when 
tho truce was made, must remain in their 
antecedent places; Hall, lnt. Law 500; 
Vattel, Dr, des Gens 245, 251 ; Boyd’B 
Wheat. Int. Law § 408. 

TRUCE. See Flag of Truck. 

TRUCE OP GOD (Law L. treuza Dei; 
Sax. treuge or trewa , from Germ, treu; 
Fr. tr4ve de Dieu). In the middle ages, a 
limitation of the right of private warfare 
introduced by the church. This truce 
rovided that hostilities should cease on 
olidays, from Thursday evening to Sun¬ 
day evening of each week, the whole sea¬ 
son of Advent and Lent, and the octaves 
of great festivals. The penalty for breach 
of the truce was excommunication. The 
protection of this truce was also extended 
constantly to certain places, as, churches, 
convents, hospitals, etc., and certain per¬ 
sons, as, clergymen, peasants in the field, 
crusaders, and, in general, all defenoeless 
persons. It was first introduced into Ac- 
quitaine in 1041, and into England under 
Edward the Confessor. 1 Rob. Charles V. 
App. n. xxi. 

TRUCK ACTS. The Truck Act, 
1831. was passed to abolish what is com¬ 
monly called the “truck system.'* Under 
that system employers were in the practice 
of paying the wages of their employees in 
goods, or of requiring them to purchase goods 
at certain shops, which led to laborers being 
compelled to take goods of inferior quality 
at a high price. Tne act made payment in 
money compulsory ; and it applied to all 
artificers, workmen and laborers, except 
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those engaged in certain trades, especially 
iron and metal works, quarries, doth, silk 
and glass manufactories. It did not apply 
to domestic or agricultural servants. The 
Truck Act Amendment Act, 1S87, a. 2, now, 
however, provides that the Act of 1831 
shall apply to workmen as defined by tho 
Employers and Workmen Act, 1875, s. 10, 
that is to Bay, to all persons (other than 
domestic servants) under a contract to 
perform manual labor. This brought in 
agricultural laborers, but s. 4 of the act of 
1887, provides that a contract may be made 
with an agricultural laborer “for giving him 
food, drink, not being intoxicat ing, a rotlaigc 
or other allowances or privilege's in addition 
to money wages.” Byrne. See Liberty of 
Con tract ; Poeior Power. 

TBTTE. That only is true which is con¬ 
formable to the actual state of things. In 
that sense, a statement is untrue which 
does not express things exactly as they 
are. But in another and broader sense, 
the word “ true” is often used as a syn¬ 
onym of honest, sincere, not fraudulent. 
Ill U. S. 845. Prima facie "untrue” 

means inaccurate, not necessarily wilfully 
falBe. 113 E. C. L. *929. 

TBITS BILL. In Practice. Words 
indorsed on a bill of indictment when a 
grand jury, after having heard the wit¬ 
nesses for the government, are of opinion 
that there is sufficient cause to put the de¬ 
fendant on his trial. Formerly the in¬ 
dorsement was Billa vera when legal pro¬ 
ceedings were in Latin; it is still the 

? raotioe to write on the back of the bill 
gnoramus when the jury do not find it 
to be a true bill; the better opinion is that 
the omission of the words a true bill does 
not vitiate an indictment; 11 Cush. 473; 
18 N. H. 488. See Grand Jury. 

TBTJE COPY. A true copy, does not 
mean an absolutely exact copy but means 
that the copy shall be so true that anybody 
can understand it. 51 L. J. Ch. 905. 

TBTTE. PUBLIC, AHD NOTOBI- 
OUS. These three qualities used to be 
formally predicted in the libel in the ec¬ 
clesiastical courts, of the charges whioh it 
contained, at the end of each article, sev¬ 
erally. Whart. 

TBUNK BAILWAY. An electric 
railroad company authorized to perform the 
duties of a carrier of freight and passengers 
between two cities in different States ana all 
intermediate points is a "trunk railway.” 
117 Ky. 146, 77 S. W. 674. 

TBUST. A right of property, real or 
personal, held by one party for tne benefit 
of another. 

In its technical sense, is the right, enforce¬ 
able solely in equity, to the beneficial enjoy¬ 
ment of property of which the legal title is in 
another. 7 J. C. R. 90, cited by Bispham, 
Prin. of Eq. 83. 

A trust is merely what a use was before 
the statute of uses. It is an interest rest¬ 
ing in conscience and equity, and thesame 
rules apply to trusts in chancery now which 
were formerly applied to uses ; 10 Johns. 
506. A trust is a u se no t executed under 
the statute of Hen. VU1.; 8 Md. 505. Hie 
words use and trust are frequently used 
indifferently. See 8 Jarm. mils, 6th Am. 
ed. *1189-1140. 

Trust implies two estates or interests,— 
one equitable and one legal; one person as 
trustee holding the legal title, while an¬ 
other as the cestui que trust has the benefi¬ 
cial interest. 48 Minn. 174. 

Sometimes the equitable title of the beneficiary, 
sometime* the obligation of the trustee, and, again, 
the right held, la called the trust. 

But the right of the beneficiary is in the trust; 
the obligation of the trustee reiulta from the trust; 
and the right held Is the subject-matter of the trust. 
Neither of them is the trust Itself. All together 
the? constitute the trust. 

An equitable right, title, or interest in 
property, real or personal, distinct from its 
legal ownership. 

A personal obligation for paying, deliv¬ 
ering, or performing anything where the 
person trusting has no real right or secur¬ 


ity, for by that act he confides altogether 
to the faithfulness of thoee intrusted. 

An obligation upon a person, arising out 
of a confidence reposed in him, to apply 
property faithfully and according to such 
confidence. Tiedm. Eq. Jur. § 258 ; 4 Kent 
295; 1 Saunders, Uses <E Tr. 6 ; 8 Bla. Com. 
431. 

A lata writer shows clearly the distinction be¬ 
tween the fldei commissa and a trust, that in the 
former there was no separation of the equitable 
and legal title, but there was simply a request, 
which afterwards became a duty imposed upon the 
ffmvatu* to convey the inheritance to another per. 
son, either Immediately or after a certain event; 
whereas, in the trust, the perfect ownership Is de¬ 
composed Into Its constituent elements of legal title 
and beneficial interest, which are vested In different 
persons at the same time. Besides the fldei commissa 
arose out of testamentary dispositions; whereas 
English trusts, until the statute of wills, were 
created only by conveyances infer vivos / Blsph. 
Eq. 898,|60. Bee 15 How. 887. 

Active or special trusts are those in whioh 
the trustee has some duty to perform, bo 
that the legal estate must remain in him 
or the trust be defeated. 

Express trusts are those which are created 
in express terms in the deed, writing, or 
will. The terms to create an express trust 
will be sufficient if it can be fairly collected 
upon the face of the instrument that a trust 
was intended. Express trusts are usually 
found in preliminary sealed agreements, 
such as marriage articles, or articles for 
the purchase of land ; in formal convey¬ 
ances, such as marriage settlements, terms 
for years, mortgages, assignments for the 
payment of dents, raising portions, or other 
purposes ; and in wills and testaments, 
when the bequests involve flduoiary inter¬ 
ests for private benefit or public charity. 
They may be created even dv parol; 6 W. 
& S. 97 ; except so far as forbidden by the 
statute of frauds. 

A written instrument though ineffica¬ 
cious as a will, from a want of compliance 
with statutory requisitions, may yet oper¬ 
ate as a declaration of a trust; 149 U. S. 
608 . 

Implied trusts are those which, without 
being expressed, are deducible from the 
nature or the transaction as matters of in¬ 
tent, or which are superinduced upon the 
transaction by operation of law, as matters 
of equity, independently of the particular 
intention of the parties. The term is used 
in this general sense, including construct¬ 
ive and resulting trusts ( q . v. ), and also in 
a» more restricted sense, excluding thoee 
c lass es. 

Implied trusts do not come within the 
statute of frauds ; 66 Pa. 287. 

Constructive trusts are those which arise 
purely by construction of equity, and are 
entirely independent of any actual or pre- 
Rumed intention of the parties. Such 
trusts have not, technically, any element 
of fraud in them; Biap. Eq. § 91. Under 
this branch of trusts it has oeen said that 
“ wherever one person is placed in such 
relation to another, by the act or consent 
of that other, or the act of a third person, 
or the law, that he becomes interested for 
him, or interested with him in any subject 
of property or business; he is prohibited 
from acquiring rights in that subject an¬ 
tagonistic to the person with whose inter¬ 
est be has become associated.” 1 Lead. Cas. 
Eq. 62. The rule as to such trusts applies 
not only to persons standing in a direct 
fiduciary position towards others, such as 
trustees, attorneys, etc., but also to those 
who occupy any position out of which a 
similar duty ougnt in equity and good 
morals to arise: as against partners; 4 Sold. 
286; tenants in common , 72 Pa. 442 ; mort¬ 
gagees ; 43 Mo. 231; as against agent, buy¬ 
ing goods with the principal's money; 6 
Mackey 421; Bisp. Eq. § 03. 

If one obtains a title to land by artifice 
or concealment, equity will enforce a trust 
in favor of the party justly entitled there¬ 
to ; 145 TJ. 8. 817. Whoever comes into 
possession of trust property, with notice of 
the trust, is bound to the execution of the 
trust: 25 QL 78. 

A trustee who buys at his own sale, even 
If public, will still be considered, at the 
option of the cestui que trust, a trustee. 


See lLead. Cas. Eq. 248. This is not upon 
the Aound of fraud, but of public policy. 
See 18 Allen 419. So if a person obtains 
from a trustee trust property without pay¬ 
ing value for It, although without notice 
of the trust, he will in such case be held a 
tniatee by construction; Bisp. Eq. § 95; 
Tiedm. Eq. Jur. §812. And incase of a 
contract for the sale of land, equity con¬ 
siders the vendor as a trustee of the legal 
title for the purchaser; ibid, 

A passive or dry or simple trust is one 
which requires the performance of no duty 
by the trustee to carry out the trust, but 
by force of which the mere legal title rests 
in the trustee. 

As to executory and executed trusts , see 
those titles. 

An executed trust is one explicitly de¬ 
clared in writing, duly signed, stating the 
conditions upon which the legal title is 
held, and the fin^l intention or the cred¬ 
itor, so that the trustee can carry that in¬ 
tention into effect. 115 Ind. 423. 

Trusts may also be distinguished as 
public and private trusts. The fornieT are 
constituted for the benefit either of the 
public at large or some particular portion 
of it answering to a particular description; 
while the latter are those wherein the bene¬ 
ficial interest is vested absolutely in one 
or more individuals who are, or may be 
within a certain time, definitely ascer¬ 
tained. Bisp. Eq. § 59. 

A trust arises when property has been 
conferred upon one person and accepted by 
him for the benefit of another. The former 
is a trustee, and holds the legal title, and 
the latter is called the cestui que trust , or 
beneficiary. In order to originate a trust, 
two things are essential,— first, that the 
ownership conferred be connected with a 
right, or interest, or duty for the benefit 
of another ; and, second , that the property 
be accepted on these conditions. 

The modern truBt includes not only those 
technical uses which were not executed by 
the statute of uses, but also equitable in¬ 
terests which never were considered uses, 
and did not, therefore, fall within the pro¬ 
visions of this statute. These equitable 
interests, in common with the unexecuted 
uses, received the name of trusts; Bisp. 
Eq. § 62. The statute of uses provided 
that where one was seized to the use of 
another, the cestui cue use should be 
deemed to be in lawful seizin and posses¬ 
sion of the same estate in the land itself as 
he had in the use. 

A trust which at the time of its creation 
is a passive trust will be executed by this 
statute, although the word trust instead of 
use is employed. But where a trust which 
has once been active becomes passive, such 
a trust is not necessarily executed by the 
statute. If the mere fact that the trustee 
had active duties to perform was the only 
circumstance that prevented the statute 
from operating, the trust will be executed 
when tne active duties aave ceased. But 
if the non-execution of the trust by the 
statute did not originally and solely de¬ 
pend upon the activity of the trust, the 
fact that the trust has ceased to be active 
will not of itself cause the statute to 
apply; but the trustee Is then bound to 
convey the legal estate at the request of the 
cestui gue trust; and after a great lapse of 
time, and in support of long-con united 
possession on the part of the person hold¬ 
ing the beneficial interest, Buch a convey¬ 
ance will be presumed; Bisp. Eq. § 55. „ A 
bequest of personalty to a trustee for the 
use and benefit of another, without words 
of restriction, vests the absolute property 
of the fund in the beneficiary; 83 Fed, 
Rep. 19. 

When active duties are to be performed 
by the trustee, it will, generally, not be 
executed ; Biap. Eq. § 56; 5 Wall. 119, 168; 
though where there was a separate use for 
a feme sole not in contemplation of mar¬ 
riage, it was held that as this separate use 
was void, the trust fell, although the 
trustee had active duties to perform; 70 
Pa. 201. Where an estate is given in 
trust to pay one-half the income to each of 
two persons, it is not a gift of one-half the 
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principal to be held for each, but of all to 
he held jointly for both, and it should re¬ 
main intact until the period of distribution 
art** ; 119 Pa. 52 ; l(fo id. 131, 

Before the statute of frauds, a trust, 
either in regard to real or personal estate, 
might have been created by parol as well 
by writing. The statute required all 
trusts as to real estate to be in writing; 4 
Kent 80S ; Adams, Eq., 8th ed. 27. 

Trusts ms to partnership interests in real 
estate are not within the statute of uses and 
trusts. See 111 N. Y. 433. 

No particular form of words is requisite 
to create a trust. Hie court will deter¬ 
mine the intent from the general scope of 
the language; Beach, Eq. Jur. § 161; 10 
JohnaSe ; 4 Kent 306 ; 127 U. S. 800. 

The facts, however, to warrant the in¬ 
ference of a trust, must be more than loose 
and general declarations ; but, on the other 
hand, parol declarations will not be re¬ 
ceived to contradict the inference of a 
trust in land fairly deducibie from written 
declarations; 6 Johns. Ch. 2. 

A party who acquiree title to property 
wrongfully may be adjudged a trustee ex 
malejvrio in respect to that property ; 161 
U. 8 . 1. 

A trust, as to personal property, may be 
proved by parol evidence ; 1 Haze 168; 8 
Bla. Com. 431; 148 Mass. 289; and parol 
evidence is admissible against tbe face 
of a deed itself to show all the facts 
out of which a resulting trust arises ; 87 
W. Va. 507. A cestui que trust cannot, 
generally, hold the beneficial enjoyment 
of property free from the rights of his 
creoitore; 1 Sm. L. C. 119; though a 
limitation over to another in case of the 
insolvency of the cestui que trust is valid ; 
Bisp. Eq. 61; 6 WalL "441. See Spknd- 

THBin. 


In Sherman Aot. Contract, combina¬ 
tion, confederation or undertaking, express 
or implied, between two or more persons, to 
control the price of a commodity or service 
for the benefit of the parties thereto, and to 
the injury of the public^ and which tends to 
create a monopoly. Thorn., Anti-Tr. Act 
93, citing 152 Mo. 1. Any form of combina¬ 
tion between corporations, or corporations 
and natural persona, for the purpose of regu¬ 
lating production and repressing competition 
by means of the power tnus centralized. Id., 
citing 29 Mont. 428. 

TRUST. Sec Naked Trust. 

TRUST OOMPA5Y. The'busineee of 
such companies consists largely in the ad¬ 
ministration of trusts of various kinds, 
and particularly those arising under cor¬ 
porate mortgages. It is a common practice 
for them to become surety on bonds in legal 
proceedings and in various other wayB, 
and they usually also transact a safe de¬ 
posit business. See Safb Deposit Com¬ 
panies. As to the administration of trusts 
by suoh companies in England, see 5 L. 
Quart. Rev. 896. It has been held in the 
orphans 1 court of Philadelphia that an act 
was unconstitutional which permits an 
accountant to pay a trust company for be¬ 
coming surety on his official bond, and 
charges the ooet to the estate. 

TRUST DEED. A deed given to a 
trustee for the purpose of securing a 
numerous olass of creditors, as the bond¬ 
holders of a railroad corporation, with 
power to sell on failure of the payment of 
their bonds, notes, or other c laims . 

It is the practice in many states to se¬ 
cure loans by a trust deed instead of a 
mortgage. Sec Deed or Trust. 


Equity will follow trust moneys as far as 
they can be identified; 19 U. S. App. 266; 
but the right fails when the means of 
ascertainment fail; 22 Pa. 16. See Ear. 
Mart. 

Trust funds held for a charitable object 
are not liable for the torts of a trustee : 
120 Pa. 624. 

If a trustee dies, or fails or refuses to 
execute or accept the trust, or no trustee 
is named, the trust does not for that 
reason fail. It is a settled rule that the 
court of chancery will provide a trustee 
or attend to the execution of the trust; 10 
Sim. 266 ; Adams, Eq. 86. 

Trusts are interpreted by the ordinary 
rules of law, unless the contrary is ex¬ 
pressed in the language of the trust: 16 
Ind. 269 ; 3 Des. 256. 

The rules for the devolution of equitable 
estates are the same as those for the de¬ 
scent of legal titles, and fall under the 
operation of the various intestate acts; 
map. Eq. § 60. If the legal title to real 
estate cannot be taken by an 'alien, the 
beneficial ownership oannot be enjoyed by 
him ; 6 How. 270. In some states, as New 
York, Michigan, and Louisiana, the opera¬ 
tion of trusts has been much narrowed; 
Bisp. Eq. g 56. 

An assignment in trust for the benefit of 
creditors is valid without assent on 
part of the creditors; 25 Wash. L. Rep. 
823; contra , in England, f 1897] 3 Q. B. 19; 
and in Massachusetts; 8 Mass. 144. In 
[1897] 2 Q. B. 19, it was held that an as¬ 
signment in trust for particular persons is 
Irrevocable, while one for creditors in gen¬ 
eral is revocable. See Trustee. 


As to those combinations of capital now 
known as "Trusts,’' dee Restraint or 
Trade. 

Since the title Restraint or Track was 
in print the supreme court has hanrfM 
down a decision in United States v. Joint 
Traffic Association. The court was of 
opinion that the contract in suit was sub¬ 
stantially the same as that involved In the 
Trans-Missouri Case, 166 U. 8. 200; and 
also that tbe latter case bad decided that 
the contract involved was in restraint of 
trade. It further held that the anti-trust 
act is valid and a proper exercise of the 
powers of congress. 


TRUST ESTATES AS BUSINESS 
COMPANIES. Voluntary associations or¬ 
ganized or doing business under written 
instruments or declarations of trust. Mass. 
Acts and Resolves 1911, 1058, c. 55. 

Oeneral Nature of Trusts. “Trustees” 
take the place of “directors” in corporations ; 
tl cestui que trust” or “beneficiaries” occupy 
the nearly relative position of “stockhold¬ 
ers” ; the “declaration” or “agreement of 
trust” supplants the certificate of incorpora¬ 
tion or charter. Sears 1 Trust Estates as 
Business Companies 1912, 1. 

There are four essential elements of a valid 
trust of personal property ; (1) “A designated 
beneficiary ; (2) a designated trustee, who 
must not be the beneficiary ; (3) a fund or 
other property sufficiently designated or 
identified to enable title thereto to pass to 
the trustee; and (4) the actual delivery of 
the fund or other property, or of a legal 
assignment thereof to the trustee, with the 
intention of passing legal title thereto to him 
as trustee.” Id. 364; 180 N. Y. 201, 73 
N. E. 14. 

Advantages. “The advantages which it 
claimed accrue to the industrial and real 
estate trusts have principally to do with the 
greater freedom of managing the affairs of 
the trust. They may be stated generally 
as follows: (1) These associations have 
been found by the experience of twenty-five 
years to be a convenient, safe and unobjec¬ 
tionable method of co-operative ownership 
and management. They arc for the interest 
alike of the investor and the public. (2) 
The form of organization insures a continuity 
of man agement and control, which appeals 
strongly to investors in real estate, which 
cannot be secured by a corporation with 
changing officers. The trustees who are the 
managing officers of a trust arc not so likely 
to be changed as are the officers of a corpora¬ 
tion. (3) It affords a more economical and 
more convenient and flexible form of manage¬ 
ment than does a corporation. Trustees 
can transact business with more ease an d 
rapidity than directors.” Report of tax 
commissioner in 1912 to the Senate and 
House of Representatives of Massachusetts. 
Quoted by Sears, 360. 

TRUST TUND DOCTRINE. See 
Btookholdrr 


Si‘<> Hknkfhmal 


TRUST POWER. 

Power. 

TRUSTEE. A person In whom some 
estate, interest, or power In or affecting 

8 roperty of any description is vested for 
tie Denefit of another. 

One to whom property has been conveyed 
to be held or managed for another. 

To a certain extent, executors, adminis¬ 
trators, guardians, and assignees are trus¬ 
tees, ana the law of trusts so far is appli¬ 
cable to them in their capacity of trustees; 
Hill, Trust. 49. 

Trusts are not Btriotly cognizable at com¬ 
mon law, but solely in equity : 16 Pet. 25. 

Any reasonable being may oe a trustee. 
The United States or a state may be a 
trustee ; 15 How. 867 ; 15 Fla. 466, 890 ; 87 
Fed. Rep. 743. So may a corporation ; 7 
Wall. 1; Perry, Trusts § 42. 

“ Whoever is capable Of taking the legal 
title or beneficial interest in property may 
take the same trust for others.” Perry, 
Trusts § 89. Non-resident natural persons 
are not disqualified from acting as trus¬ 
tee ; 4 Am. Ry. Rep. 291; an act which de¬ 
clares such person disqualified is in con¬ 
flict with the federal constitution ; 37 Fed. 
Rep. 146, arguendo; 3 N. E. Rep. (Ind.) 
1098; 52 Fed. Rep. 857 ; but this constitu¬ 
tional provision does not extend to foreign 
corporations. 

A foreign corporation may be a trustee ; 
Cook, Stock, etc. § 818. 

A foreign corporation must comply with 
local statutes ; 68 I1L App. 666 ; contra, 49 
Pao. Rep. (Wash.) 1068; 87 Atl. Rep. 

i R. I.) 948. See 150 Mass. 271; 147id. 224. 

n 68 Fed. Rep. 412, where a statute of Illi¬ 
nois declared any trust unlawful when 
vested in a foreign trust company unless 
it had complied with certain requirements 
of the statute, it was held that a trust 
under a railroad mortgage vested In such 
a company merely a naked legal title, 
while tne beneficial title was in the bond¬ 
holders ; and that the court would enforce 
tbe security by a judicial sale. But a non¬ 
resident trust company was removed as 
trustee under an Illinois railroad mort¬ 
gage ; 173 IIL 439. 

A mortgage upon railroad property in 
Illinois executed to a foreign trust corpora¬ 
tion as trustee, to secure bonds made pay¬ 
able outside of the state, is not prohibited 
by the lawa or public polioy of that state; 
28 Fed. Rep. 169. 

The legislature of a state alone has the 
power to accept a bequest to the state in 
trust; 69 Conn. 64. 

The trustee of a railroad mortgage rep¬ 
resents the bondholders who are bound 
by his assent; 66 Fed. Rep. 851. See 
Mortoaob; Intervention. 

A trustee after having accepted a trust 
oannot discharge himself of his trust or 
responsibility by resignation or a refusal 
to perform the duties of the trust; but he 
must procure his discharge either by vir¬ 
tue or the provisions of the instrument of 
his appointment, or by the consent of all 
Interested, or by an order of a competent 
court; 4 Kent 811. 

Trustees are not allowed to speculate 
with the trust property, or to retain any 
profits made by the use of the same, or to 
become the purchasers upon its sale. See 
Trust. If beneficial to the parties in in¬ 
terest, the purchase by the trustee may be 
retained or confirmed by the court. And 
the trustee may be compelled to account 
for aud pay over to the cestui que trust all 
profits made by any use of the trust prop¬ 
erty ; 4 Kent 488. A trustee cannot be¬ 
come a purchaser at his own sale, without 
special permission ; 127 U. 8. 689. A pur¬ 
chase by a trustee of trust property for his 
own benefit is not absolutely void, but 
voidable; and may be confirmed by the 
parties interested either directly or by long 
aoquiesoenoe; 148 U. B. 224. 

A oourt of equity never allows a trust to 
fail for want of a trustee; 5 Paige, Ch. 46; 
6 Whart. 571; 6 B. Monr. 118; 2 How. 188 ; 
75 la. 429. See 116 Ind. 189. 

Whenever it becomes necessary, the 
oourt will appoint a new trustee, ana this 
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though the instrument creating the trust 
contain no power for making such appoint¬ 
ment. The power is inherent in the court; 

7 Ves. Ch. 480 ; 2 Sandf. Ch. 836 ; 1 Beav. 
467; 85 Me. 79. See 44 N. J. Eq. 349. So 
the oourt may create a new trustee on the 
resignation of the former trustee ; 11 Paige, 
Ch. 814 ; 8 Barb. Ch. 76 ; Hill, Trust. 190. 
A court will not allow a trust to fail or to 
be defeated by the refusal or neglect of the 
trustee to execute a power, if such a power 
is bo given that it is reasonably certain that 
the donor intended it to be exercised; 85 
Va. 900. 

The power of equity to remove a trustee 
and to substitute another in his place is 
incidental to its paramount duty to see 
that trusts are properly executed, and 
may properly be exercised whenever his 
continuance in office would be detri¬ 
mental to the trust, and even if for no 
other reason than that human infirmity 
would prevent the co-trustees or their 
beneficiaries from working in harmony, 
and although charges against him are 
either not made out or are greatly exag¬ 
gerated ; 167 U. S. 810. A trustee is en¬ 
titled to all reasonable expenses in carry¬ 
ing out the trust and all expenses reason¬ 
ably necessary for the security, protection, 
ana preservation of the property as well as 
for tne prevention of a failure of the trust; 
142 id. 326. 

The mere naming a person trustee does 
not constitute him such. There must be 
an acceptance, express or implied ; see 14 
Wall. 139 ; as the acceptance is essential to 
the vesting of title in the trustee ; 119 Mo. 
572. But if (he person named trustee does 
not wish to be held responsible as such, he 
should, before meddling with the duties of 
a trustee, formally disclaim the trust; 7 
Gill A J. 157 ; 1 Pick. 870. 

Ordinarily, no writing is necessary to 
constitute the acceptance of a trust in writ¬ 
ing; 12 N. H. 432. 

The duties of trustees have been said, in 
general terms, to be: “ to protect and pre¬ 
serve the trust property, and to see that it 
is employed solely for the benefit of the 
cestui que trust .” Bisp. Eq. § 138. 

He must take possession of the trust prop¬ 
erty, and call in debts, and convert such 
securities as are not legal investments. 
Personal securities are not legal invest¬ 
ments although the investment was made 
by the testator himself ; 40 N. Y. 76; 18 Pa. 
303 ; unless, by the terms of the trust, 
they are allowed ; Bisp. Eq., 5th ed. (1893) 
§ 139. 

He will not be liable for the fnilure of a 
bank in which he has deposited trust funds, 
unless he has permitted them to be there 
for an unreasonable length of time; 29 
Beav. 211 ; or has deposited them in his own 
name; 119 Ind. 598; as he must not mix 
them with his own funds; 8 Pa. 481 ; 41 
Ala. 709. The addition of the word 
“trustee’* to the signature of the drawer 
of a check constitutes such notice of a 
trust as to put the payee upon inquiry ; 20 
App. Div. N.’Y. 615. 

Investments by executors contrary to the 
requirements of the will, upon mere per¬ 
sonal security, are at their risk ; 48 N. J. 
Eq. 559. A trustee is personally liable for 
trust funds invested in personal securities ; 
2 Con. Sur. 458, and if invested in his own 
business, or for his own benefit, he be¬ 
comes an insurer of the fund ; 85 Me. 129 ; 
and is guilty of neglect if he loans money 
on an unsecured note; 36 S. C. 322. See 9 
L. R. A. 279. 

A trustee should not invest trust funds 
In trade or speculation ; nor in bank stock, 
or stock of public companies ; 4 Barb. 626 ; 
18 Pa. 308; but see 9 Pick. 446; or in per¬ 
sonal securities; 2 Con. Sur. (N. Y.) 456; 
he may invest in mortgagee. 

A trustee, though remunerated for his 
services, is not liable to the trust estate for 
loss caused by the thefts of a servant em¬ 
ployed by him, where he has exercised due 
care in tne seleotion of the servant; [1898] 
1 Ch. 71. 

Ordinarily the Jaw will not permit a trus¬ 
tee to contract with his oestuxque trust for 
a pecuniary advantage; to do so, he must 


first dissolve the fiduciary relation ; 128 Ill. 
480; and every Buch contract is open to 
suspicion ; 70 Ind. 508. 

A writer has deduced the following rules 
as to investments by trustees (13 Am. L. 
Reg. N. s. 210): Where there is no ex¬ 
press power of sale in the instrument creat¬ 
ing a trust, and none is necessarily implied, 
and the discretion of the trustee is the sole 
restriction upon investments, he will gen¬ 
erally be protected where he has acted 
bona fide and with reasonable diligence and 
prudence. But in a state where the trustee 
is protected from loss whioh may arise 
from certain specified and so-called legal 
investments, the rule is much more strin¬ 
gent, and extraordinary care and diligence 
are required of the trustee as well as 6ona 
fides, and it is dangerous to invest trust 
funds in any other securities than those 
thus indicated. 

But where there is no express power of 
sale given, and where nonesuch can neces¬ 
sarily be implied from the nature of tho 
trustee’s duties, the only safe means of 
changing an insecure investment, left so 
by the creator of the trust, is to make the 
change under the direction of the proper 
court, and if done without such author¬ 
ity, the trustee wiU be liable to the cestui 
que trust for breach of trust. 

Where there is no such power of sale 
and the trustee leaves unchanged an in¬ 
vestment made by the testator and loss 
ensues, he will generally be protected if 
acting with bonafides f even in cases where, 
if there had been a power of sale and he 
had neglected to sell, he would have been 
liable under the first rule laid down above. 

A trustee will not be surcharged for a 
loss which has occurred to the estate if he 
has exercised common skill, prudence, and 
caution, but he will be held responsible for 
supine negligence or wilful default; 182 
Pa. 407. Where a trustee held onto mort¬ 
gages on agricultural land in hopes that 
an apparently temporary depression would 
pass away, it was held that he had com¬ 
mitted only an error of judgment and was 
not liable tor loss; ri89o] 1 Ch. 328. 

An act of 1896 in England provides that 
if a trustee acts honestly ana reasonably, 
be may be relieved wholly or portly from 
personal liability for loss through invest¬ 
ments ; [1897] 1 Ch. 536. 

The office and duties of trustees being 
matters of personal confidence, they are 
not allowed to delegate these powers unless 
such a power is expressly given by the au¬ 
thority by which they were created ; and 
where one of several trustees dies, the trust, 
as a general rule, in the United States, will 
devolve on the survivor, and not on the 
heirs of the deceased ; 8 Mer. 412; 11 Paige, 
Ch. 314 ; but a trustee may appoint an 
agent where it is usual to do so in the 
ordinary course of business ; 10 Pa. 285 ; 8 
Cow. 548. Where a trustee has delegated 
his trust, there is no question of primary 
and secondary liability in respect of a 
breach of trust, but all are equally liable ; 
68 Law T. 18. 


While the law allows any person named 
as trustee to disclaim or renounce, he 
cannot, if he has by any means accepted 
and entered upon the trust, rid himself of 
the duties and responsibilites after suoh 
acceptance, except oy a legal discharge by 
competent authority; 4 Johns. Ch. 186; 1 
My. A K. 195. Disclaimer of a trust may 
be established by acts, or by non-action 
long continued ; 119Mo. 572. Where trus¬ 
tees who hold ohuroh property have 
seceded from the church, and also been 
expelled, they have divested themselves of 
all oontrol of the church property and 
cannot maintain a bill to enjoin any one 
from doing anything which affects the 
property ; 5 Super. Ct. Pa. 475. 


The trustee is in law generally regarded 
as the owner of the property, whether the 
same be real or personal; Hill, Trust. 229. 
Yet this rule is subject to material quaufl- 
oations when taken in connection with the 
doctrines of powers and uses, and the legis¬ 
lation nt the fwveralstates : 1 How. 184; 4 


Kent 821. 


The quality and continuance of the estate 
of a trustee will be determined by the pur¬ 
pose and exigency of the trust, rati ier than 
by the phraseology employed in the descrip¬ 
tion of the estate conveyed ; and, therefore, 
if the language be that the estate goes to 
the trustee and his heirs, it may be limited 
to a shorter period, if thereby the purposes 
of the creation of the "trust are satisfied ; 8 
Hare 158 ; 4 Den. 385. 

Where there are several trustees, they 
are considered to hold as joint-tenants, and 
on the death of any one the property re¬ 
mains vested in the survivor or survivors; 
and on the death of the Last, the property, 
if personal (at common law), went to the 
heir or personal representative of the last- 
deceased trustee. But the rule as to trust 
property going to heirs ar.d executore is 
changed in most of the state, so that in 
theory the court of chancery assumes the 
control, and it appoints a new trustee 
on the decease of former trustees. If 
power be committed to two or more trus¬ 
tees, it is regarded as coupled with an 
interest, and will still exist in the surviving 
trustee on the death of any or all of the 
co-trustees. 2 Prob. Rod. Ann. rimU W. 
If the power is confided to several trustees, 
nominatim , it imports a personal discre¬ 
tion or confidence of a personal nature, and 
on the death of one of these donees the 
power dies with him and cannot he exer¬ 
cised by the survivors; id.; 13 Sim. 91 ; 4 
KentSll; Beach, Eq. Jur. § 240. 

Each trustee has equal interest in and 
control over the trust estate ; and hence, 
as a general rule, they cannot (as exec¬ 
utors may) act or bind the trust sepa¬ 
rately, but must act jointly ; 4 Ves. Ch. 97 ; 
8 Ark. 384 ; 8 Cow. 544 ; 20 Me. 504; 11 
Barb. 527. 

Unlike joint exeoutora, joint trustees 
cannot act separately, but must join both 
in conveyances and receipts ; for one can¬ 
not sell without the othere, or receive 
more of the consideration-money or be 
more a trustee than his partner. The trust 
having been given to the whole, it requires 
their joint act to do anything under it. 
They are not responsible for money re¬ 
ceived by their co-trustees, if the reoeipt 
be given for the mere purposes of t form. 
But if receipts be given under circum¬ 
stances purporting that the money, though 
not received by both, was under the con¬ 
trol of both, such a receipt shall charge, 
and the consent that the other shall mis¬ 
apply the money, particularly where he 
has it in his power to secure it, renders him 
responsible ; 11 S. & R. 71. 

A trustee is, generally, not responsible 
- for the conduct of his co-trustee; see 2 
Lead. Cas. Eq. 858; where several trus¬ 
tees join in a reoeipt, prima facie, all will 
be considered to have received the money, 
but one of them may show.that he did not 
In fact receive the money, but joined in 
the receipt for oonformity; Bisp. Eq. § 
146. A trustee who stands by and sees a 
fraud on the trust committed by his co- 
trustee will be held responsible for it; 17 Pa. 
268. But trustees are not liable for the 
conversion of money collected by their oo- 
trustee, in course of administration of the 
trust, without their knowledge or oonsent; 

72 Hun 272. ,_. .. 

Where there are several trustees, all 
must oonour in any business of the trust; 
otherwise if it be a publio trust, where the 
acts of a majority are binding; Bisp. Eq. 


1 * 7 . , _ * . 

A trustee may come into equity to ob- 
&in advice and assistance in the execution 
f his trust; Hill, Trust. 298. 

One trustee may be held responsible for 
Mses which he has enabled a co-trustee to 
ause. though there was no actual particl- 
ation by him; 18 Ohio 509; 5 How. 288. 
t is the duty of each trustee to parry out 
he trust, and a trustee cannot relieve him- 
9 lf of the duty by agreement with his oo- 
rustees to look after only certain parts of 
he trust property; 147 U . 8. 557 
Where the legal estate is vested in trash 
0es, all actions at law relative to the trust 
iroperty must be brought in their name, 
mt the trustee must not exercise his legal 



1195 


pov«n to the prejudice of ft eraftri ow 
{nut, and third person* mud ink* notice 
U this Limitation of the legal righto of a 
tranfru : 9 Vent. 197. 

The trustee (and also hie personal repre¬ 
sentatives to the extent of any property re* 
reived from the trustee) is responsible in 
suit for any breach of trust, and will be 
compelled to compensate what his negli¬ 
gence has lost of the trust estate. He is 
not only chargeable with the principal and 
income of the trust property he naa re¬ 
ceived, but is liable for an amount equal to 
what, with good management, he might 
hare received ; apd this includqp interest 
on a sum he has needlessly allowed to re¬ 
main where it earned no interest; 2 Bear. 
430; 4 Russ. 195. 

A court of equity has power to remove a 
trustee, independently of any statutory 
provisions or of directions contained in 
the instrument of appointment ; 8 Ind. 
App. 27. The rule as to the right of a 
trustee to contribution from his co-trustee 
for loss bv a breach of tru9t for which both 
are equally to blame, does not apply where 
one of the trustees is also a cestui que ti-ust 
and has received an exclusive benefit by 
the breach of trust; in that case the rule 
to be applied is that under which the share 
or interest of a cestui que trust who has as¬ 
sented to, and profited by a breach of trust 
has to bear the whole loss ; and the trustee 
who is a cestui que trust must, therefore, in¬ 
demnify his i^o-trustee to the extent of his 
share or interest in the trust estate, and not 
merely to the extent of the benefit he has 
received ; [1896] 1 Ch. D. 685. 

On the death of a trustee, the legal title 
passes to his heire, and it becomes their 
duty to care for trust property, or have a 
new trustee appointed ; 113 Mo. 188. 

Commissions upon the corpus of a trust 
estate are never allowed except when the 
fund is in oourse of distribution ; 161 Pa. 
457; except under extraordinary circum¬ 
stances; td. 

See Babe Trustee ; Public Trustee. 

TRUSTEE PROCESS. A legal pro¬ 
cess used in the New England states, 
and gimilfl-r to the garnishee process of 
others. 

AH good*, effects, and credits so Intrusted or de¬ 
posited to the hands of others that the asms 
cannot be attached by ordinary process of Law, may, 
by an original writ or process, tne form of which la 
given by the statute, be attached In whoae hands 
or poanston soever they may be found, and they 
shall, from the service or the writ, stand bound and 
be held to satisfy such judgment as the plaintiff 
may recover against the principal defendant; 
Cushing, Trustee Fr. *. It Is Issued ap part of the 
original writ. 

TRUSTEES OF CHARITIES. Sec 

OmciAL TruStees of Charities. 

TRUSTING AND WHOLLY CON¬ 
FIDING. In Will. The phrase “trusting 
and wholly confiding” as used in a will is 
considered sufficient to raise a trust where 
the subject and object arc sufficiently certain. 
78 Ky. 128. 

TRY. To examine or investigate judi¬ 
cially ; counsel are frequently said to try 
the causes in which they are engaged.. 
Courts are said to “try prisoners” charged 
with crimes. 

TUAS RES TIBI HABETO (Lat.) 
Have (or take) your things to yourself. 

TUB. A measure containing sixty 
pounds of tea, and from fifty-six to eighty- 
six pounds of camphor. Jacob. 

TUB-MAN. In Old English. Law. 
A barrister who has a pre-audience in the 
exchequer, and also one who Hm a partic¬ 
ular place in court, is so called. 

TUCKER ACT. The act of March 8, 
1887, relating to the jurisdiction of the 
court of claims. Garl. A Ralston, Fed. 
Pr. 418. See Uiotkd States Courts. 

TUG. A steam vessel'built for towing; 
practically synonymous with teneboat 
Togs are subject to the ordinary rules of 
navigation touching collisions. Where a 
schooner was being towed by a tog lashed 


to her port side, the faot that the aohooner 
had a pilot on board did not make the tug 
the more servant of the schooner, so as to 
exempt the tug from responsibility ; 11 
Fed. feep. 819; 98 U. 8. 802. 

A tug is not a oommon carrier or insurer, 
and is bound only to reasonable care and 
skill; 80 Fed. Rep. 158; 68 Pa. 51 ; 94 U. 
8. 494. See Towboat. 

A tug and tow while being slowly navi¬ 
gated are held not to blame in a collision 
with a steam ship in a fog, although they 
do not stop where there are indications of 
danger, ft is not subject to the same rule 
as two steamships approaching each other 
under like circumstances ; [1897] P. 28. A 
contribution in general average cannot be 
had against a steam tug for casting off the 
tow of barges in order to save the tug ; the 
tug and barges do not constitute a single 
maritime adventure; 167 U. S. 599. Tow¬ 
age contracts are within admiralty juris¬ 
diction ; 5 Bened. 720. See Towage. 

TUMBREL. An instrument of punish¬ 
ment made use of by the Saxons, chiefly 
for the correction of scolding women by 
ducking them in water, consisting of a stool 
or chair fixed to the end of a long pole. 

TUMULTUOUS PETITIONING. 

Under st&t. 18 Car. EL st. 1, o. 5, this was 
a misdemeanor, and consisted in more 
than twenty persons signing any petition 
to the crown or either house of parliament 
for the alteration of matters established 
by law in church or state, unless the con¬ 
tents thereof had been approved by three 
justices, or the majority of the grand jury 
at assizes or quarter sessions. No petition 
oould be delivered by more than ten per¬ 
sons. 4 Bla. Com. 147 ; Moz. & W. 

TUN. A measure of wine or oil, con¬ 
taining four hogsheads. 

TUNGREVK. A reeve or bailiff. 
Spelman, Gloss. 

TUNNAGE, OR TONNAGE. An¬ 
ciently a duty in England on imported wines, 
imposed by parliament, in addition to pri- 
sage. The duty was at the rate of so much 
for every ton or cask of wine. It was first 
levied in the fourteenth century and was 
granted for life to several kings. It became 

F radically a fixed tax in the reign of Anne, 
t was finally abolished by 27 Geo. 3, c. 13. 
The present duties on wines are regulated by 
the Customs Acts. Byrne. 

TUNNEL. A municipal corporation, 
authorised by law to improve a street by 
building on tne line thereof a tunnel under 
a navigable river, incurs no liability for 
damages unavoidably caused to adjoining 
property by obstructing the street or river, 
unless such liability be imposed by statute. 
90 U. 8. 685. 

TURBARY. In English Law. A 
right to dig turf; an easement. It cannot 
be dug for sale; Noy 145. 

TURF AND TWIG. Formerly, ip a 
delivery of land, the feoffor delivered to the 
feoffee as a symbol a clod or turf, or a twig 
or Dough growing on the land, with words 
to this effect: “I deliver these to you in the 
name of seisin of all the lands and tenements 
contained in this deed." 2 Bl. Com. 315. 


he may be punished for gross neglect or 
wilful miftoonduot in permitting prisoners 
to 


TURN, or TOURN. 

Tou&n. 


See Bhbxutf’b 


TURN TABLE DOCTRINE. The 

“Turn Table Doctrine” was established upon 
the idea that something dangerous to cnil- 
dren had been constructed at a place wh^re 
children were in the habit of passing or 
congregating, or at a place easy of access 
and inviting to children, and that these 
facts were known to the owner of the 
dangerous structure. 151 Ky. 335, 151 S. W. 
941. 


A person under the super¬ 
intendence of a jailor, whose employment 
is to open and fasten the prison-doors and 
to prevent the prisoners from escaping. 

It is his duty to use due diligence ; and 


TURNOUT. A short side-track on a 
railroad which may be occupied by one 
train while another is passing on the main 
track; a aiding. 19 Atl. Rep. (Pa.) 856. 
See Railroad. 

TURNPIKE. Bee Tubnfeo Road. 

TURNPIKE-ROAD. A road or high¬ 
way over whioh the public have the right 
to travel upon payment of toll, and on 
whioh the parties entitled to such toll have 
the right to erect gates and bars to insure 
its payment. 6M.AW. 438 ; 85 Ky. 244. 

Turnpike-roads are usually made by cor¬ 
porations under legislative authority ; and, 
the roads being deemed a public use, such 
corporations are usually armed with the 
power to take private property for their 
construction. The title to the soil remains 
in the owners of the adjoining land ; 27 
N. J. L. 76 ; and, after the franchise for 
the construction of the turnpike has ex¬ 
pired, the road reverts to the public ; 104 
Pa. 588; 10 Nev. 155. The legislature may 
authorize the conversion of an existing 
highway into a turnpike-road ; 16 Conn. 
82; 3 Barb. 159; without any pecuniary 
equivalent to the owner of the fee, such 
road still remaining a public highway; 2 
Ohio St. 419; but no matter how bad the 
condition of a public road, its condition is 
no justification to a turnpike company for 
taking it as the line of a turnpike ; 128 Pa. 
621. A turnpike-road being a highway, 
any obstruction placed thereon renders 
the author of it liable as for a public nuis¬ 
ance; 16 Piok. 175; 6 Wend. 555. 

A turnpike company cab not be deprived 
of Its road or its franchise by the exten¬ 
sion of the limits of a municipal corpora¬ 
tion to include the road; 182 Ind. 80. It 
is held that municipal authorities may re¬ 
quire the grade of a turnpike within its 
limits to be changed to conform to that of 
a street; 39 N. J. L. 500; and the munici* 
pality may require the turnpike to be kept 
in repair, but the city is not Liable for a 
failure to do so; 32 N. J. L. 548; and a 
municipality may, by legislative authority, 
tax itself in aid of a turnpike company ; 1 
Wall. 175 ; 20 Gratt. 661; 41 Conn. 211. 

A statute attempting to authorize a 
oourt, without a jury, to declare a turn¬ 
pike-road abandoned and its franchise for¬ 
feited because the road has been out of re¬ 
pair for six months, violates the constitu¬ 
tion guaranty of trial by jury and against 
the deprivation of property without due 
process of law ; 50 Ohio St. 568. 

Turnpike companies, so long as they 
continue to take toll, are bound to use or¬ 
dinary care in keeping their roads in suit¬ 
able repair, and for any neglect of this 
duty are liable to action on the case for 
the damages to any person specially in¬ 
jured thereby ; 6 Johns. 90 ; 10 Pick. 85 ; 
see 29 Atl. Hep. (Pa.) 721; and to an in¬ 
dictment on the part of the public; 4 
I red. 16 ; 10 Humpur. 97; 26 Ala. N. s. 88 ; 
1 Harr. N. J. 222 : 9 Barb. 161; 2 Gray 58. 

Travellers are liable for toll though they 
avoid the gates; 2 Root 524; 10 vt. 197; 
but not for travel between the gates with¬ 
out passing the same; Elliot. Roads 70 ; 2 
B. Monr. 80; 10 Ired. 80; 11 Vt. 881. In 
an action by a company to enforce the 
statutory penalty for illegally passing its 
tollgate, it is no defence that the road was 
not in good oondition; 95 Mich. 872. Ex¬ 
emptions from toll are construed most lib¬ 
erally in favor of the community ; Ang. 
High. § 859 ; and are usually oreated by 
special statute in relation to different 
kinds of vehicles; 24 N. Y. 658; going to 
or from mills; 15 Johns. Ch. (N. i.) 510; 
In favor of husbandry; 24 N. J. L. 205; 
going to church ; 2 B. t Aid. 206; ordi¬ 
nary domestic business of family con¬ 
cerns; 12 Vt. 212. Mail coaches are sub¬ 
ject to toll, but may not be delayed for 
non-payment; 2 W. A B. 168. 

A turnpike company authorized to col¬ 
lect toll from designated carriages, etc., 
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may collect toll from bicycles, although 
the amount of toll cannot be exactly de¬ 
termined by the method designated for 
other vehicles ; 107 Pa. 582; a contrary re¬ 
sult has recently been reached in New 
Jersey in a case noted in the public press. 

A 44 shunpike ” is a road or turnpike laid 
out by an individual or by the selectmen 
of the town to facilitate the evasion of 
toll by travellers upon a turnpike road and 
will entitle the turnpike company to an 
action on the cose for the damages, or to 
an injunction ordering the same to be 
closed ; Elliot, Roads, p. 74 ; 10 N. H. 188; 
18 Conn. 451; 1 Johns. Ch. 815; 38 S. W. 
Rep. 979; unless made necessary by the 
lay of the land and the wants of the com¬ 
munity ; 11 Pet. 420. And such company 
has been held entitled to compensation 
for the injury to their franchise fcy a high¬ 
way which intersects their road at two 
distinct points and thereby enables travel¬ 
lers to evade the payment of tolls, though 
such highway be regularly established by 
the proper authorities to meet the necessi¬ 
ties of publio travel; 1 Barb. 266. 

TURPILLIANUM See Lex Plt- 

RON1A. 

TURFI8 CAUSA (Lat.). A base or 
vile consideration, forbidden by law, which 
makes the contract void : as, a contract the 
consideration of which is the future ille¬ 
gal cohabitation of the obligee with the 
obligor. 

TUBPIS CONTRACTUS. (Lat ). An 
immoral or iniquitous contract. 

TURPITUDE (Lat. turpitudo, from 
turpia, base). Everything done contrary 
to justice, honesty, modesty, or good mor¬ 
als, is said to be done with turpitude. 

TUTELA (Lat.). A power given by the 
civil Law over a free person to defend him 
when by reason of his age he is unable to 
defend himself. Women by the civil law 
could only be tutors of their own children. 
A child under tiie power of his father was 
not subject to tutelage, because not a free 
person, caput liberum. 

Leyitima tutela was where the tutor was 
appointed by the magistrate. 

TUTELAGE. See Tutela. 

TUTEUB OFFICTEUX. In French 
Law, A person whose duties are analogous 
to those of a guardian in English law ; he 
must, however, be over fifty years of age, 
and appointed with the consent of the 
parents, or, in their default, of the conseil 
de famille , and is only appointed for a child 
over fifteen yean of age. 

TUTEUB BUBBOGE. In French 
Law. The title of a second guardian ap¬ 


pointed for an infont under guardianship; 
tils functions are exercised in case the In¬ 
terests of tlie infant and his principal guar¬ 
dian conflict. Code Nap. 420; Brown, 
Diet. 

TUTOR. In Civil Law. One who has 
been lawfully appointed to the care of the 
person and property of a minor. 

By the laws of Louisiana, minors under 
the age of fourteen years, if males, and 
under the age of twelve years, if females, 
are, both as to their persons and their es¬ 
tates^ placed under the authority of a tutor. 
Above that age, and until their majority 
or emancipation, they are placed under the 
authority of a curator. 

TUTOR ALIENUS (Lat.) In Eng. 
liah Law. The name given to a stranger 
who enters upon the lands of air infant 
within the age of fourteen, and takes the 
profits. 

He may be called to an account by the 
infant and be charged as guardian in sw¬ 
age ; Littleton, b. 124 ; Co. Litt. 89 6, 90 o, 

TUTOR FROPRIUS (Lat.). The 
name given to one who is rightly a guardian 
in socage, in contradistinction to a tutor 
alienuM. 

TUTORflHTP. The power which an 
individual, sui juris, has to take care of the 
person of one who is unable to take o&re of 
nimself. Tutorship differs from curator- 
ship. See Procurator ; Protutor. 

TUTRIX (Lat.). A woman who is ap¬ 
pointed to the office of a tutor. 

TWRLFH3NDI. The highest rank of 
men in the Saxon government, who were 
.valued at 1,200s. For any injury done to 
them, satisfaction was to be made accord¬ 
ing to their worth. Cowei; Whart. Diot. 

TWELF HINDMEN. .SCC HINDENI 
Homines. 

TWELVE-DAY WRIT. A writ for 
summary procedure on bills of exchange 
and promissory notes. Whart. The popu¬ 
lar title for me writ issued in pursuance of 
Keating's Act. The plaintiff was entitled to 
judgment unless the defendant within twelve 
days from service obtained leave to defend. 
Byrne. 

TWELVE O’CLOCK IN THE DAY 
TIME. “Twelve o’clock in the day time” 
means “noon,” “mid-day,” “twelve o’clock 
at noon.” 120 Ky. 764, 87 S. W. 1155, 98 
S W 3 

TWELVE TABLES, LAWS OF 

THE. Laws of anoient Rome, composed 
in part from those of Solon and other Greek 
legislators, and in part from the unwritten 
laws and customs of the Romans. See 
Code ; 1 Kent 522. 


TWELVEMONTH, in the singular, 

includes the whole year, but in the plural, 
twelve months of twenty-eight days each. 
0 Co. 02; Bish. Writt. laws 97. See Month. 

TWICE IN JEOPARDY. SeeJTO- 

ARDT. 

TWYHINDL The lower order of 
Saxons, valued at 200s. Cowei. See Twnlt- 
HINDI. 

TWYHINDMEN. See Hindeni Hom¬ 
ines. 

TYBURN TICKET. In TEn g u«ii 
Law. A certificate given to the prose¬ 
cutor of a felon to conviction. By the 10 
A 11 Will. HI. c. 28, the original proprie¬ 
tor or first assignee of such certificate is 
exempted from all and all manner of par¬ 
ish and ward offices within the parish or 
ward where the felony aha.ll have been com¬ 
mitted ; Bacon, Abr. Constable (C). 

TYPEWRITING. In the adminis¬ 
tration of the post-office department type¬ 
writing is treated as writing, and letter 
postage is oharged therefor. So in some 
states where wills are required to be ‘ ‘ in 
writing ” a typewritten paper is treated as 
sufficient. Such is a constant practioe in 
Delaware. A typewritten memorial pre¬ 
sented to the house of commons (1897) 
was refused, and it is not to be received in 
British courts or in some British offices. 
Typewriting is not used between the state 
department and foreign legations, nor in 
the important original documents of the 
department. It is expressly legalized by 
statute in New York, by all state and 
municipal offloere in all records (March 28, 
1894) ; in Connecticut, for taking evidenoe 
in courts of common pleas in the same way 
as stenographers (May; 7, 1895); in Oregon 
for wills (April 17, 1896); while in Penn¬ 
sylvania it is more comprehensively de¬ 
clared to be of equal force with writing 
except for signatures (June 18,1895). Tbe 
implication from these few statutes and 
the instances given, where as mere matter 
of conservative custom, uncontrolled by 
law, its use is not permitted, are entirely 
insufficient to countervail the fact of ito 
general, it may be said universal, use with¬ 
out question as a substitute for and equiv¬ 
alent of writing, indicated by the fact 
that a diligent search of digests, law 
dictionaries, and encyclopedias and anno¬ 
tated cases fails to disclose any judicial 
rejection of it. 

TYRA H N Y. The violation of those 
laws which regulate the division and the 
exercises of tne sovereign power of ths 
state. It Is a violation of its constitution. 
See Despotism. 
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UBIRHTKA FTDBS (L»t moot per¬ 
fect good faith). A phrase used to express 
the perfect good faith, concealing nothing 
with which a pontract must be made ; for 
example, in the case of insurance, the in¬ 
sured must observe the moot perfect good 
faith towards the insurer. 1 Story, Eq. Jur. 
g 817. See Good Faith. 

UBI JUS, EBI RKMKDIUM. See 

Maxim ; Remedy. 

UDA1*. Allodial. See Allowum. 
UTFEB. See Huissefuum. 

UKA Afl, UKASE. The name of a law 
or ordinance emanating from the osar of 
Russia. 

ULHAOB. A In age. See Alnager. 

ULTIMATE FACTS. Facts in issue 
as opposed to probative or evidential facts, 
the latter being such as serve to establish 
or disprove the issue. 2 Utah 876. 

ULTIMATUM (Lat.). The last prop¬ 
osition made in making a contract, a 
treaty, and the like : as, the government 
of the United States has given its ultima^ 
turn, has made the last proposition it will 
make to complete the proposed treaty. 
The word also means the result of a negotia¬ 
tion, and it comprises the final determina¬ 
tion of the parties concerned in the object 
in dispute. 

UXTTMUM SUFPLICIUM (Lat.). 
The last or extreme punishment; the pen¬ 
alty of death. 

ULTTMUS HJBBE8 (Lat.), The last 
or remote heir; the lord. So called in 
contradistinction to the haeres proximus 
and the haeres remotior . D&lr. Feud. Pr. 
110 . 

ULTRA MARE, Beyond seas (q. v.). 
One of the old essoins or excuses for not 
appearing in court at the return of process. 
Burrill; Bract, fol. 838. 

ULTRA VTELES. The modern techni¬ 
cal designation, in the law of corporations, 
of acts beyond the scope of their powers, 
as defined by their charters or acts of in¬ 
corporation. 

A term used to express the action of a 
corporation which is beyond the powers 
conferred upon it by its charter, or the 
statutes under which it was instituted. 18 
Am. L. Rev. 632. 

This doctrine is of modern growth ; its 
appearance dates from about the year 
1845, being first prominently mentioned in 
10 Beav. l and 11 C. B. 775. See Green's 
Brice, Ultra Vires v 729. 

The general rule is that a contract by 
which a railroad company renders itself 
incapable of performing its duties to the 
public or attempts to absolve itself from 
those obligations without the consent of 
the state, or a contract made by a corpo¬ 
ration beyond the scope of its powers, ex¬ 
press or implied, on a proper construction 
of its charter, cannot be enforced, or ren¬ 
dered enforcible by the application of the 
doctrine of estoppel; but where the sub¬ 
ject-matter of the contract is not foreign 
to the purposes for which the corporation 
is created, a contract embracing whatever 
may fairly be regarded as incidental to, or 
consequential upon, these things which the 
legislature has authorised, ought not. un¬ 
less expressly prohibited, to be held, by 
indicia! construction, to be ultra vires • 
168 U. S. 664. 

When acts of corporations are spoken of 


as ultra vires, it is not intended that they 
are unlawful, or even such as the corpora¬ 
tion cannot perform, but merely those 
which are not within the powers conferred 
upon the corporation by the act of its crea¬ 
tion, eto.; 68 N. Y. 68. A corporate act 
is said to be ultra vires when it is not with¬ 
in the scope of the powers of the corpora¬ 
tion to perform it under any circumstances, 
or for any purpose; or, with reference to 
the rights of certain parties, when the 
corporation is not authorized to perform 
It without their oonsent; or, with refer¬ 
ence to some specific purpose, when it is 
not authorized to perform it for that pur¬ 
pose, though fully within the scope of the 
general powers of the corporation, with the 
consent of the parties interested, or for 
some other purpose ; 43 la. 48. See 35 L. 
J. Ch. 156; 125 Mass. 833 ; 87 Cal. 648. 

As a general rule, such acts are void, 
and impose no obligation upon the corpora¬ 
tion although they assume the form of 
contracts ; inasmuch as all persons deal¬ 
ing with a corporation, especially in the 
state or country in whioh and under whose 
laws it was created, are ohargeable with 
notice of the extent of its chartered pow¬ 
ers. It is otherwise as to laws imposing 
restraints upon it not contained in its 
charter where the contract is made or the 
transaction takes place without the limits 
of tbe state or country under wnose laws 
the corporation exists ; 8 Barb. 233. 

Perhaps the most general statement of 
the doctrine of ultra vires is that a con¬ 
tract of a corporation which is unauthor¬ 
ized by, or in violation of, its charter or 
other governing statute, or entirely out¬ 
side of the scope of the purpose of its crea¬ 
tion. is void in the sense of being no con¬ 
tract at all, because of a total want of 
power to enter into it; such a contract will 
not be enforced by any species of action 
in a court of justice ; being void a6 initio, 
it cannot be made good by ratification , or 
by any succession of renewals; and no 
p erfo r m ance on either side can give val¬ 
idity to the unlawful contract, or form the 
foundation of any right of action upon 
it; 5 Thomp. Corp. § 5068. 

The artificial body—the corporation—is 
liable to be proceeded against oy quo war¬ 
ranto for the usurpation of powers in its 
name by its officers and agents, and its 
cliarter may be taken away as a penalty 
for permitting such acts—tbe defence of a 
want of power to bind the corporation not 
being available in such cases, since it 
would lead to entire corporate irrespon¬ 
sibility ; Moraw. Pri. Corp. § 649. 

A corporation has all the capacities for 
engaging in transactions and for manage¬ 
ment which are given it expressly by its 
charter, etc., or impliedly given it by 
reasonable implication from tne language 
thereof. Capacities or powers for man¬ 
agement may be given by wide general 
language. Beyond these powers, they 
have no capacities or powers, and cannot 
legally engage in other transactions. 

In the United States the defence of 
ultra vires interposed against a contract 
wholly or in part executed has very gener¬ 
ally been looked upon with disfavor. The 
result has been that in some cases a liberal 
construction has been applied so as to 
destroy the foundation of the defence; in 
others the courts have allowed the recovery 
of the money paid, not upon the contract, 
but because of the money received and 
the benefits enjoyed; while in still an¬ 
other class of cases, the doctrine of estop¬ 
pel in pais has been applied to exclude the 
defence. The oourte may be said, gener¬ 


ally, to be tending towards the doctrine— 
certainly so far as business corporations 
are concerned—that corporations are to be 
held liable upon executed contracts, where 
the contracts involved are not expressly or 
by necessary implication prohibited by 
their charters or the general law ; Brice 
Ultra Vires 720. 

There is said to be a tendenoy of the 
courts, based upon the strongest principles 
of justice, to enforce contracts against 
corporations, although in entering into 
them they have exceeded their chartered 
powers, where they have received the con¬ 
sideration and the benefit of tbe contract; 
7 Wall. 892 ; 98 U. S. 621 ; see 51 Fed. 
Rep. 1; 46 Kan. 534; and the rule that 
the oharter of a corporation is to be con¬ 
strued strictly against the grantee does not 
apply to a case where the corporation seeks 
to repudiate contracts whereof it has en¬ 
joyed the benefits, or where such contracts 
are attacked by creditors after the corpo¬ 
ration became insolvent; 57 Fed. Rep. 
47 ; 47 ids 22. The doctrine of ultra vires f 
when invoked for or against a corpora¬ 
tion, should not be allowed to prevail 
where it would defeat the ends of justice 
or work a legal wrong ; 96 U. 9. 258. 
The executed dealings of corporations 
should be allowed to stand for and against 
both parties, when good faith so requires ; 
22 N. Y. 258, 494 ; 63 N. Y. 62. Where a 
corporation has entered into a contract 
which has been fully executed on the other 
part, and nothing remains but the pay¬ 
ment by the corporation of the considera¬ 
tion, it will not be allowed to Bet up that 
the oontract was uifra vires; 83 Pa. 100. 
Corporations should be restricted so far as 
oourts can. in the exercise of their powers, 
limit them; but the plea is not a gracious 
one, that a contract which they have de¬ 
liberately made, and of which they have 
received the full benefit, is void for want 
of power in them to make it. 

A contract of a corporation whioh is 
ultra vires is not voidable only, but wholly 
void ; 100 U. S. 514, citing 189 id. 24. The 
ultra vires contracts of corporations when 
malum in se or malum prohibitum will not 
be enforced,—but as to contracts not thus 
objectionable justice requires that the doc¬ 
trine of ultra vires should be limited, and 
when a corporation, ultra vires , lenses its 
property and the lessee has occupied the 
same, tne lessee is liable for the rent for 


the time of his occupation ; though, as to 
the public, such lease would be void; N. 
Y. Ct. of App., in 54 Alb. L. J. 889. It is 
a much disputed question whether unau¬ 
thorized contracts neither malum 4n as nor 
malum prohibitum t or where the restric¬ 
tion is implied from the grant of specified 
powers, are absolutely void aud non-en- 
forcible, even where the other party has 
reoeived the consideration for his promise. 
It is held in special English cases that 
ultra vires contracts are under no circum¬ 
stances enforoible; 11 C. B. 775; L R. 18 
Q. B. 618; 7 Eng. & Ir. App. 652. It has 
also been held that where leases of rail¬ 
roads were made without legislative, sanc¬ 
tion they were void as between the parties, 
and no action could be maintained to re¬ 
cover the rent even during the occupation 
by the lessee under the lease ; 101U. S. 71; 
118 U. S 290. 


A corporation may not avail itself of the 
defence of ultra vires where a oontract 
which it has entered into has been in good 
faith, fully performed by the other party, 
and the corporation has had the full bene¬ 
fit of the performance of the contract; 182 
Pa. 206. As where a bank caused property 
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owned by it to be conveyed by a deed, 
regular in form, to a worthless corpora¬ 
tion organised by its own directors and 
then lent money to such corporation and 
took its notes and discounted them with 
strangers, by representing them as prime 
paper and on tne strength of suoh corpora¬ 
tion’s apparent ownership of such prop¬ 
erty, it was held to be thereafter eetopped 
as against the holders of the notes to assert 
that the conveyance was ultra vires; 73 
Fed. Rep. 946. 

In no way and through no channels, di¬ 
rectly or indirectly, wul courts allow an 
action to be maintained for the recovery 
of property delivered under an illegal con¬ 
tract, where, in order to maintain Buch re¬ 
covery, it is necessary to have recourse to 
the contract; recovery must rest upon a 
disaffirmance of the contract and the re¬ 
covery of what in justice should be recov¬ 
ered, but without breaking this rule. 
Where a sleeping-car company made a 
void lease of its property and business to 
another sleeping-car company, it was held 
that the value of the property transferred 
to the lessee when the lease took effect, 
with interest, could be recovered by the 
lessor, as that had substantially disap¬ 
peared and could not now be returned. 
But that the value of contraote with rail¬ 
road companies transferred by the lease 
and the value of the expired patents formed 
no part of the sum which the lessor was 
entitled to recover for the breaking up of 
its business by reason of the contract be¬ 
ing adjudged illegal; 171 U. S. 138. See 8 
Harv. L. Rev. 15. 

It has been held ultra vires for a railway 
company to guarantee to the shareholders 
of a steam packet company a dividend 
upon capital; 10 Beav. 1; to engage in the 
coal trade; 6 Jur. N. s. 1006; fora com¬ 
pany to assume the debt of another ; 84 
Vt. 144 ; or to make or indorse accommo¬ 
dation paper ; 11 Ind. 104; or to engage as 
surety for another in a business in whioh 
it has no interest; 26 Barb. 568, or to 
guaranty, for accommodation, the obliga¬ 
tions of another corporation ; 57 Fed. Rep. 
47; for one railroad company to unite with 
another like company, and both conduct 
their business under one management; 21 
How. 441; or to run a line of steamboats 
in connection with its road ; 99 Mo. 451 ; 
or for a mutual benefit society to under¬ 
take to pay the death losses of another in¬ 
surance company ; 70 la. 542 ; 87 id. 788; 
but a railway company may contract to 
carry beyond its own lines ; Wood, Railr. 
619 ; 54 Pa. 77; 96 U. 8. 258 ; but see 22 
Conn. 502. Where a corporation is incom¬ 
petent to take real estate, a conveyance 
to it is only voidable; Morawetz, Corp., 
2d ed. 678. A railroad company has im¬ 
plied authority to erect a refreshment 
room ; L. R. 7 Eq. 116 ; a corporation au¬ 
thorized to erect a market has authority to 
purchase land for that purpose : Dill. Mini. 
Corp. § 447 ; where a corporation liad au¬ 
thority to keep steam vessels for the pur¬ 
poses of a ferry, they could use these ves¬ 
sels, when otherwise unemployed, for ex¬ 
cursion tripe; 30 Beav. 40 ; 11 Allen 826. 
Corporations generally have authority to 
borrow money to carry out the objects for 
which they were created, and to execute 
their obligations therefor; Field, Corp. $ 
249; including irredeemable bonds; 21 
Ain. L. Reg. N. s. 718; they may, gener¬ 
ally, by virtue of implied powere, make 
promissory notes : 13 Am. L. Rev. 641; 15 
WalL 566; 85 N. Y. 505. Where a rail¬ 
road oompany, without legislative author¬ 
ity, leased its road to three persons, for 
twenty years, this was held ultra vires ; 
101 U. S. 71. See Lease. A railroad com¬ 
pany cannot guarantee the expense of a 
musical festival; 131 Mass. 256; the same 
ruling applies to a oompany organised to 
manufacture and sell organs; ibid. 

It is said to be now well settled that a 
power granted to a corporation to engage 
in certain busmen carries with it the 
authority to sot precisely as an individual 
would act in carrying on such business, 
and that it would possess for this purpose 
the usual and ordinary means to accom¬ 


plish the objects of its creation, in the 
same manner as though it were a natural 
penwm; Field, Corp. § 371. A manufact¬ 
uring corporation may purcliase a large 
tract of land for the purpose of erecting 
thereon its factories and residences for its 
employes, and contribute toward the 
establishment there of a church, a school, 
a free library, and a free bath for its em¬ 
ployes; 17 Miao. Rep. 43. The contrary 
has just been decided in the Pullman's 
Company case in Illinois. 

The doctrine of ultra vires ought to be 
reasonably understood and applied; and 
whatever may be fairly regarded as in¬ 
cidental to and consequential upon those 
things whioh are authorized by the charter 
of the oompany, ought not, unless ex¬ 
pressly prohibited, to be held by judicial 
construction, to be ultra vires; 49 N. J. 
Eo. 217. 

The result of the English authorities 
is, that corporations—certainly those for 
commercial purposes, and probably all 
corporations to which the doctrine applies 
—have by implication all capacities and 
powers whioh, being reasonably incidental 
to their enterprise or operations, are not 
forbidden, either expressly by their con¬ 
stating instruments or by necessary infer¬ 
ence therefrom; Green’s Brroe, Ultra 
Vires 40. The American decisions seem 
to be tending towards this doctrine ; id. 
note a. Prima facie , all the contracts of a 
corporation are valid, and it lies on those 
who impeach any contract to make out 
that it is void ; 98 U. S. 267 ; 8 Macq. 882 ; 
49 N. J. Eq. 217. 

A court of eouity, at the suit of the 
stockholders of the corporation, will re¬ 
strain the commission of acta beyond the 
corporate power, by injunction operating 
upon the individual officers and directors 
as well as the corporation. This is now an 
acknowledged head of equity jurisdiction ; 
Wood, R. R. 633 ; Redf. Railw. 400; 18 
Wall. 626; 10 Beav. 1 ; creditors are said 
to have the same right in this respect as 
stockholders; 13 Am. L. Rev. 659. 

Acquiescence for any considerable time 
in the exercise of excessive powers, after 
they come to the knowledge of the stock¬ 
holders, would, however, be a decisive 
objection to such a remedy; 19 E. L. & 
E. 7. 

In regard to municipal corporations, the 
rule is stricter against the validity of ultra 
vires contracts. Bee Dill. Mun. Corp, 
&881. 

It Has been said that a corporation is 
liable for the negligence and other torts of 
its agents and servants, even when re 14ted 
to and connected with the acts of the cor¬ 
poration that are ultra vires; even if done 
in the execution of usurped powers and of 
purposes clearly ultra vires; Beach, Pr. 
Corp. £ 444; but as to whether a corpo¬ 
ration is liable for suoh wrongs by its 
agents as are beyond the scope of corpo¬ 
rate authority, see L. R. 2 Q. B. 534 ; 7 H. 
& N. 172 ; 47 N. Y. 122. 

ULTRONEUS WITNESS. A wit¬ 
ness who offers his testimony without be¬ 
ing regularly cited. Bell, Diet. Evidence. 

UMPIRAGE. The decision of an um¬ 
pire. 4 Lea 288. 

UMPIRE. A third person appointed 
to decide between two other judges or 
referees who differ in opinion. 1 Harr. 
Del. 260. The jurisdiction of the umpire 
and arbitrators cannot be concurrent; 
Morse, Arb. & Aw. 241; if the arbitrators 
make an oward, it is binding; if not, the 
award of the umpire is binding ; T. Jones 
167. If the umpire sign the award of the 
arbitrators, it is still their award, and trice 
versa; 6 Harr. & J. 403. He determines 
the issue submitted to the arbitrators on 
whioh they have failed to agree, which is 
his sole award; and neither of the original 
arbitrators is required to join in the 
award; 11 Allen 384; 75 11L 80. Arbi¬ 
trators may appoint an umpire after their 
term of service has expired, if the time is 
not gone within which the umpire was to 
make his award ; 2 Johns. 67. Subsequent 


dissent of the parties, without just cause, 
will have no effect upon the appointment; 
but they should have notice ; 12 Mete. 298. 
If an umpire refuse to act, another may be 
appointed toties quoties; 11 East 867. 

UNA CUM OMNIBU8 A LI IS (Lat.). 

Together witn all other thines. 

UNA VOCE (Lat.). With one voice ; 
unanimously. 

UN AB JUSTED. Uncertain ; not 
agreed upon. 43 Me. 214. 

UjiALI KIM ABLE, Incapable of be¬ 
ing transferred. 

Things which are not in commerce, as, 
public roads, are in their nature unalien¬ 
able. Some things are unalienable in con¬ 
sequence of particular provisions in the 
law forbidding their sale or transfer; as, 
pensions granted by the government. The 
natural rights of life and liberty are un¬ 
alienable. 

UNANIMITY (Lat. unus, one, ani- 
mus, mind). The agreement of all the 
persons concerned in a thing, in design 
and opinion. See Jury ; Majority. 

UNAPPROPRIATED LANDS. See 

State Lands. 

UNASCERTAINED DUTIES. Pay¬ 
ment m gross on an estimate as to amount. 
5 Blatohf 274. 

Where the merchant, on a final liquidation, 
will be entitled by law to allowances or 
deductions which do not depend on the rate 
of duty charged, but od the ascertainment 
of the quantity of the article subject to duty. 
Abbott; 5 Blatchf. 274. 

Unavoidable. See unavoidable 

Delay. 

UNAVOIDABLE ACCIDENT. Does 
not mean an accident which it is physically 
impossible in the nature of the thin gw to 
prevent; but an accident not occasioned in 
any degree, remotely or directly, by the 
want of such care or skill as the law holds 
every man bound to exercise. Anderson; 

8 Wend. 473. 

UNAVOIDABLE CASUALTY. 
Events or accidents whioh human pru¬ 
dence, foresight, and sagacity cannot pre¬ 
vent. 6U. 8. App. 42 ; 3 Gray 325. Ii by 
any care, prudence, or foresight a thing 
could have been guarded against, it is not 
unavoidable; 50 Ga. 609. An unavoidable 
accident is synonymous with inevitable ac¬ 
cident. See Inevitable Accident , Act 
of God ; Fortuitous Event. 

UNAVOIDABLE CAUSE. An acci¬ 
dental or unavoidable cause which cannot be 
avoided by the exercise of due diligence and 
foresight (in the meaning of Twenty-eight 
Hour Law, Act June 29, 1906) is a cause 
which reasonably prudent and careful men. 
under like circumstances, do not and would 
not ordinarily anticipate, and whose effects 
under similar circumstances they do not 
end would not ordinarily avoid. 194 Fed. 
344, citing 61 Fed. 120 et al. See Due 
Diligence and Foresight. 

UNAVOIDABLE DELAY. A dela^ 
caused by negligence is not “unavoidable.' 
“Unavoidable” means inevitable; a con¬ 
dition of affairs, impossible to avert. To 
delay without cause, or, when the cause is 
completely within the control of the party 
charged with the duty to act, the failure to 
so act is neglect, and negligence is antit h e tica l 
to unavoidabteneas. 186 Fed. 518, 520. 

UNBORN CHILD. See Rn Vnrra 
BA Mere: Tost : 12 Harv. L. Rev. 209. 

The mother’s right to the da ma g es ah* 
suffers for the defendant’s wrongful act in 
pjmaing her to bring forth a deformed and 
sickly child, instead of a well developed and 
healthy one, does not depend on the question 
whether at the time of the injury the foetus 
is deemed in law a person, or whether after 
birth it may muintjun an action, to recover 
for the wrong done to it before its birth. 
She cannot recover in her own right for the 
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child's injuries for which. if it were deemed 
ii person in law, it would have a right of 
action ; and »f it is deemed not to be a person 
at the time'of the injury, but pcirs risrrrum 
mofrv*. she suffers no damage for its de¬ 
formity merely; that is. the fact alone that 
it is deformed is a misfortune to the child, 
for which she is not entitled to damages, 
unless it causes her special physical pain and 
suffering If the child cannot recover, it does 
not follow she can Then' is no legal connec¬ 
tion between their rights of action for their 
restxvtive damages Hut while the injuries 
suffered by each an' distinct and independ¬ 
ent. the mother's anxiety before the birth 
of the child, in view of the reasonable proba¬ 
bility that the defendant's act will cause her 
to produce an abnormal child, is peculiarly 
an element of damage to her 74 N. H 463, 
See Compensatory Damages, Doctrine of. 

UNCERTAIN EVENT. An event 
depending on mere efflux of time is not an 
“uncertain event” for the period fixed is sure 
to be reached whether the person attain it 
in living or not. 110 Ky. 889, 62 S. W. 1036. 

U A CERTAIN T T\ That which is un¬ 
known or vague. Sefl Ckrtalnty. 

U~NCIA TEEBiE (Lat.). This phrase 
often occurs in charters of the British 
kings, and denotes some quantity of land. 
It was twelve modii, each modtus possibly 
one hundred feet square. Mon. Ang. tom. 
3, pp. 198, 905. 

UNCIARIUS HASHES. In Civil 
Law. An heir to one-twelfth of an estate 
or inheritance. Calv. Lex. 

UNCLE. The brother of a father or 
mother. See Avunculus ; Patruus.* 


UNCONDITIONAL OWNERSHIP. 

Ownership is unconditional when the quality 
of the estate is not limited or affected by any 
condition. Richards, Ins. Law., 3rd ed 
336, n ; 179 Pa. St. 381. 

UNCONSCIONABLE BARGAIN. 

A contract which no man in his senses, not 
under delusion, would make, on the one 
hand, and which no fair and honest nuin 
would accept, on the other. 2 Ves. 125 ; 4 
Bouv. Inst. n. 3848. See Usury ; Expec¬ 
tancy ; Post Obit. 

UNCONSTITUTIONAL. See Con¬ 
stitutional ; Statute. 

UN CORE PRIST (L. Fr. still ready). 
A plea or replication that the party plead¬ 
ing is still ready to do what is required. 
Used in connection with the words fouf 
temps prist, the whole denotes that the 

r y always, has been and still is ready to 
what is required, thus saving costs 
where the whole cause is admitted, or 
preventing delay where it is a replication, 
if the allegation is made out. 3 B1&. Com. 
906. 


UNDE NIHIL HABET. See Dower. 

UNDEFENDED. A term sometimes 
applied to one who is obliged to make 
his own defence when on trial, or in a 
civil cause. A cause is said to be unde¬ 
fended when the defendant nukwi default, 
in not putting in au appearance to the 
plaintiff's action ; in not putting in 
statement of defence ; or, in not appearing 
at the trial either personally or by coun¬ 
sel, after having received due notice. 
Lush’s Prac. 548. 


The term is sometimes used 
in its Literal sense of 44 below in position,’* 
but more frequently in its secondary mean¬ 
ing of ‘‘ inferior * or 44 subordinate.** 8 
How. 858. 

Elected U nder the Constitution. The 
phrase, "elected under the Cocwtitution,” 
means "elected since the adoption of the 
C onstitu tion.” 132 Ky. 54, 116 8. W. 313. 

Ib pl B OHAIfMRT.AT| fg oi 
THE EXCHEQUER. Two officers whe 
cleaved the tall ins written by the clerk ol 
the tallies and read the same. They alec 
made sea r ches for records in tbe treasury 
and had the custody of the domesda^ 
book. CoweL 3 


UNDER AND SUBJECT. Words 

frequently used in conveyances of land 
which is subject to a mortgage, to show 
that the grantee taken subjeot to such 
mortgage. See Mortgage ; 27 Am. L. 
Rag. N. ft. 897.401. 

UNDER TENANT. One who bolds 
by virtue of an under lease, from a lessee. 

UNDER WAT. It was held that a 
steam tug was under way when she was 
fast alongside of a vessel which she was 
moving up to her anchor preparatory to 
towing her away. 29 Ain. & Eng. Encyc. 
2nd ea., 99 ; The Romance (1901), p. 15. It 
was held that a vessel with her anchor down, 
but not actually held by or under control of 
it, was under way. Id.; L. R. 2 A. & E. 350 

UNDERGROUND BODIES OF 
WATER. See Waters. 

UNDERGROUND WATER 
COURSES. See Waters. 

UNDERGROUND WATERS. See 

Subterranean Waters. 

UNDERGROWTH. A term appli¬ 
cable to plants growing under or below 
other greater plants. 70 Miss. 411. 

UNDERLEASE. An alienation by a 
tenant of a part of his lease, reserving to 
himself a reversion ; it differs from an as¬ 
signment, which is a transfer of all the 
tenant's interest in the lease. 3 Wils. 234 ; 
W. Blackst. 766. And even a conveyance 
of the whole estate by the lessee, reserving 
to himself the rent, with a power of re¬ 
entry for non-payment, was held to be not 
an assignment, but an underlease ; 1 Stra. 
405; woodf. L. & T. 731. The transfer of 
a part only of the lands, though for the 
whole term, is an underlease ; 2 Ohio 216; 
contra , 4 Bibb 538. See Lease ; Assign¬ 
ment. 

UNDERLIE THE LAW. In Scotch 
criminal procedure, an accused person, in 
appearing to take his trial, is said 44 to 
compear and underlie the law.” Moz. & W. 

UNDERSTANDING. It may denote 
au informal agreement or a concurrence 
as to its terms. 47 Wis. 507. A valid 
contract engagement of a somewhat in¬ 
formal character. 32 Minn. 238. In the 
law of contracts it is a loose and ambig¬ 
uous term, unless accompanied by some 
expression to show that it constituted a 
meeting of the minds of the parties upon 
something respecting which tney intended 
to be bound. 25 Conn. 529. 

UNDERSTOOD. Agreed. 14 Gray 
165. It falls short of alleging a distinct 
express contract; 19 S. C. 419. See Under¬ 
standing. 

UNDERTAKER. A contractor. A 
bondsman. One who undertook to collect 
the revenue or supply the necessities of the 
English royal family. One who undertook 
to elect members of the parliament of 1614 
favorable to the king. A Scotch adventurer 
of the 17th century who undertook to hold 
crown lands in Ireland. One who undertakes 
to bury the dead. English. 

_ _ t 

UNDERTAKING. An engagement V 
by one of the parties to a contract to the J 
other, and not the mutual engagement of | 
the parties to each other: a promise. 5 
East 17 ; 2 Leon. 224 ; 4 B. & Aid. 595, fol¬ 
lowed in 28 Tex. App. 186. It does not neo- 
eaaarily imply a consideration ; 3 N. Y. 385. 

UNDERTOOK. Assumed ; promised. 

This is a technical word which ought to 
be inserted in every declaration of as¬ 
sumpsit charging that the defendant 
undertook to perform the promise which 
is the foundation of tbe suit; and this 
though the promise be founded on a legal 
liability or would be implied in evidence, i 
Bacon, Abr. Assuwtpeit (F); 1 Chitty, PL 
88, note p. 

UNDERWRITER. The party who 
agrees to insure another on life or property, 
in a policy of insurance. He is abo called 
the insurer. 


Tbe title is almost exclusively confined 
to insurers of marine risks, and is derived 
from the method of obtaining such insur¬ 
ance formerly in vogue, usually as fol¬ 
lows : A premium having been agreed 
upon between the insured and an insur¬ 
ance broker, a statement of such premium 
and of the sbip or cargo, and the voyage 
or time, was written at the head of a sheet 
which was laid on the broker’s table. 
Then such merchants as were willing to 
Insure such property on such terms sub¬ 
scribed their names to the statement above 
mentioned, stating the amount thoy were 
willing to insure ; and so on until the de¬ 
sired amount of insurance was obtained 
1 Pars. Mar. Ins. 14. 

UNDERWRITING. An agreement 
made in forming a company and offering 
its stocks or bonds to the public, that if 
they are not all taken up, the underwriter 
will take what remains. An underwriter 
is held liable in England on the stock sub¬ 
scribed for by him. See 42 Ch. D. 1. 

Underwriting contract. An agreement 
to take shares in a company forming, so 
far as the same are not subscribed to by 
the public. Palmer, Company Precedents 
107. 

UNDERWRITING OF STOCK. Ste 

Stock. 

UNDISPOSED OF. "Undisposed of,” 
used in a will, means what remains after 
paying a legacy. 7 Ky. Opinions 401. 

UNDIVIDED. k Held by tbe same title 
by two or more persons, whether their 
rights are equal as to value or quantity, or 
unequal. See 16 Pick. 98. 

UNDUE INFLUENCE. The use by 

one, in whom a confidence is reposed by 
another who holds a real or apparent au¬ 
thority over him, of such confidence or 
authority for the purpose of obtaining 
an unfair advantage of his weakness of 
mind, or of bis necessities or distress. 94 
Cal. 642; or to constrain him to do that 
which he would not have done without 
the exercise of such control. 50 N. J. Eq. 
439. 

That influence which compels one to do 
that which is against his will from fear, 
the desire of peace, or some feeling which 
l is tantamount to force or fear. 95 Ala. 
j 495 ; 86 M<L 494. 

Influence gained by kindness and affec¬ 
tion will not be regarded as undue, if no 
\ imposition or fraud be practised, even 
5 though it induce one to make an unequal 
ii and unjust distribution of his property, if 

I such disposition is voluntarily made; 135 
U. S. 167 ; 88 N. Y. 837 ; but the question 
of the boundary of legitimate influence 

I must be determined by the consideration 
of the relation between the parties, the 
character, strength, and condition of each 
of them, and the application of sound 
seose to each given case ; 44 N. J, Eq. 154 : 
82 Va. 225 ; the mental and physical con¬ 
dition of the testator, the provisions of the 
will itself; 98 Mo. 433; 117 Ill. 14; 23 
App. Div. 411; 83 Fed. Rep. 33; and the 
conduct of the testator after its execution; 
66 Pa. 283. The questions of capacity and 
undue influence are closely connected and 
must be considered together ; 29 Ark. lbl. 

On principles of public policy, there is a 
presumption of undue influence in volun¬ 
tary settlements between parent and child ; 
1 Ves. 401; 34 Beav. 457 ; 15 id. 278; 
guardian and ward ; 10 L. R. Eq. 405; 
trustee and cestui one trust; 30 Beav. 39 ; 
legal adviser ana client; 2 Atk. 25; or 
between one and hia spiritual adviser; 2 
L. C. Eq. 597, n.; a. c. 14 Ves. 273; and so 
there is said to be a* presumption of undue 
influence in case of wills mitde where 
these relations exist between the parties ; 
14 Fed. Rep. 905 ; 88 N. Y. 871; but see 71 
Hun 27, where it was held that undue in¬ 
fluence could not be presumed from the 
fact that the beneficiary stood in a confi¬ 
dential relation to the testator. See 5 
Miso. Rep. 68; 114 Mo. 35 ; 96 Ala. 267. 

Undue influence will not invalidate a 
will if, at the time of making it, the tee- 
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tator’s freedom of will waa not overcome; 
116 Fa. 250 ; 184 U. 8. 47; but it is held 
that where it is exercised by any one, even 
if not a benefloiary, undue influence is 
ground for Betting tne will aside ; 74 Cal. 
52. See Duress ; Fraud; Influence. 

UNFAIR COMPETITION. See 

Competition, Unfair* Trade-Mark. 

UNFORESEEN REASON. The word* 

“unforeeen reason” in a contract, permitting 
one of the parties for any "unforseen reason” 
to excuse nimself from performance, left it 
with him to assign any reason, he might see 

? roper for declining to perform the contract, 
t was not necessary that the reason should 
be a good reason or a reasonable reason. 
156 Ky. 7,160 S. W. 777. 

UN GELD. An outlaw. Toml. 

UNGOVERNABLE PASSIONS. 

The phrase, excite “ungovernable passions,” is. 
substantially the same as the expression 
“excite the passions beyond control”; for, 
if “ungovernable passions” have been 
excited, they are necessarily beyond control. 
If the passions are beyond control, they are 
certainly ungovernable. 72 S. W. 284. 

UNICA TAXATIO (Lat.). The an¬ 
cient language of a special award of venire , 
where of several defendants one pleads, and 
one lets judgment go by default, whereby 
the jury who are to try and assess dam¬ 
ages on the issue are also to assess damages 
against the defendant suffering judgment 
by default. Lee, Diet. 

UNIFORM. A tax is uniform when it 
operates with the same force and effect in 
every place where the subject of it is found. 
112 U. S. 594. See General law. 

UNIFORM RATES. See Interstate 
Commerce Act. 


UNIFORMITY OF LAWS. Com¬ 
missions have been appointed by the legis¬ 
latures of nearly all states and territories 
who hold annual conferences in connection 
with the American Bar Association See 
the recent reports of the American Bar 
Association. See Rolling Stock, as to 
an instance of uniform laws in almost all 
the states. 

UNIFORMITY OF PROCESS ACT. 

An act providing for uniformity of process 
in personal actions in the courts of law at 
Westminster, 23d May, 1832. The im- 

? roved system thus established was more 
ully amended by the Procedure Acts of 
1852, 1854, and 1860, and by the Judicature 
Acts of 1878 and 1875. 

UNILATERAL CONTRACT. In 
Civil Law. When the party to whom an 
engagement is made makes no express 
agreement on his part, the contract is 
called unilateral, even in cases where the 
Law attaches certain obligations to his ac- 
ceDtance. La. Civ. Code, art. 1758. A loan 
of money and a loan for use are of this 
kind. Pothier, Obi. part 1, c. 1, s. 1, art. 2 ; 
Lee. EUmen. ft 781. 

In the Common Law. Aooording to 
Professor L&ngdell, every binding promise 
not in consideration of another promise is a 
unilateral contract. For example, simple 
contract debts, bonds, promissory notes, 
and policies of insurance. A bilateral con¬ 
tract, which consists of two promises to 
give in exchange for and consideration of 
each other, becomes a unilateral contract 
when one of the promises is fully per¬ 
formed ; Langdell, Sum. Cont. § 188. 

UNINTELLIGIBLE. That which 
cannot be understood. See Construction. 

UNTO PROLTUM (Lat. union of off¬ 
spring) . A species of adoption used among 
tne Germans, which takes place when a 
widower having children marries a widow 
who also has children. These parents then 
agree that the children of botn marriages 
shall have the same rights to their succes¬ 
sion as those which may be the fruits of 
their marriage. Lee. Etem. ft 187. 


UNION. A popular term for the United 
States of America. 

In English Poor Law. Two or more 
parishes that have been consolidated for 
the better administration of the poor law 
therein. 

UNION LA BE L LA WS. See Trade- 


UNISSUED STOCK. Sec Stock. 

UNITED STATES OF AMERICA. 

The reptiblio whose organic law is the 
constitution adopted by the people of the 
thirteen states which declared their inde¬ 
pendence of the government of Great 
Britain on the fourth day of July, 1776. 

When dealing with foreign sovereignties, 
the term “United States” has a broader 
meaning than when used in the Constitution, 
and includes all territories subject to the 
jurisdiction of the Federal government, 
wherever located. In its treaties and con¬ 
ventions with foreign nations this govern¬ 
ment is a unit. This is so not because the 
territories comprised a part of the govern¬ 
ment established by the people of the 
States in their Constitution, but Decause the 
Federal government is the only authorized 
organ of the territories, as well as of the 
States, in their foreign relations. 182 U S. 
263. 

When they are said to constitute hod nation, this 
must be understood with proper qualifications. 
Our motto, E pluribus unurn, expresses the true 
nature of that composite body which foreign nations 
regard and treat with in all their communication* 
with our people. No state can enter Into a treaty, 
nor make a compact with any foreign nation. To 
foreigners we present a compact unity, an undi¬ 
vided sovereignty. No state can do a national act 
nor legally commit the faith of the Union. 

In our Interstate and domestic relations we are 
for some purposes one. We are, to far aa our 
constitution makes ua, one, and no further; and 
under this we are so far a unity that one elate ii 
not foreign to another. Art. 4, A constitution, 
according to the original meaning of the worn, U 
an organic law. It Includes the organization of the 
government, the grant of powers, the distribution 
of these powere into legislative, executive, and 

i udiclal, and the names of the officers by whom 
hese are exercised. And with these provisions a 
constitution, properly so-called, terminates. But 
ours goes further. It contains restrictions on the 
powers of the government which It organizes. 

The writ of habeas corpus, the great instrument 
in defence of personal liberty against the encroach¬ 
ment of the government, shall not be suspended 
hut In case of rebellion or Invasion, and when the 
public safety requires it. No bill of attainder or ex 
post facto law snail be passed ; no money shall be 
drawn from the treasury where there is not a 
regular appropriation; no title of nobility shall be 
granted; and no person holding office shall receive 
a present from any foreign government. Art. 1, g 
0. To these, which are in the original constitution, 
may be added the eleven first amendments. These, 
as tbelr character clearly shows, had their origin in 
a jealousy of the powers of the general government. 
Ail are designed more effectually to guard the 
rights of the people, and would properly, together 
with the restrictions in the original constitution, 
have a place In a bitl’of rights. Any act or law of 
the United States Id violation of these, with what¬ 
ever formality enacted, would be null and void, as 
an excess of power. 

The restrictions on state sovereignty, besides 
those which relate to foreign nations, are that no 
state shall coin money, emit bills of credit, make 
anything but gold and silver a tender Jnthe pay¬ 
ment of debts, pass any bill of attainder or ex post 
facto law, or law impairing the obligation of con¬ 
tracts, or grant any title of nobility. These prohibi¬ 
tions are absolute. In addition to these restrictions, 
the results of the rebellion of J80J-l8b5 caused the 
adoption of the 18th, 14th, and 15th amendments, 
which lay still further restrictions upon the powei 
of the states, so far as relates to slavery and the 
regulation of the right of suffrage. The 18th amend¬ 
ment provides that neither slavery nor involuntary 
servitude, except as a punishment for crime whereof 
the party Bhall have been duly convicted, shall exist 
within the United States or any place subject to Its 
jurisdiction, and confers power upon congress to 
enforce this article by appropriate legislation : the 
14th amendment provides that no state shall make 
or enforce any law which shall abridge the privileges 
or Immunities of citizens of the United States, and 
defines who shall be so considered ; the 15th amend¬ 
ment specifically provides that the right of citizens 
of the United States to vote shall not be denied or 
abridged by the United States or any state on 
account of race, color, or previous condition of 
servitude. 

Without the consent of congress no state shall lay 
any duties on Imports or exports, or any duty on 
tonnage, or keep troops or ships of war in time of 
peace, or enter Into any agreement or compact with 
another state, or engage in war unless actually 
Invaded, or in Imminent danger of being so. 

What constitutes a duty on exports or imports 
has been a matter of frequent litigation in the 
supreme court. It has been finally decided that 
the terra *• Import” as used In the constitution does 
not refer to articles imported from one state to an¬ 
other. but only to articles imported from foreign 


!.? : eX th0 Pf° hI bltion contained 
constltnti loo which ordain 
h ". ve pow ? r to ^Kulate com- 
"lL h 5 OT » , K" nations and among the several 
t ^ at ***** 8ha -l levy any Imposts or 
duties on Imports or exports; that the citizens of 
eacn stats shall be entitled to all the Immunities 
fluid privileges of cltlieos of the several nia tjM have 
been oonstrued together by the supreme court * 
and various statutes of the different states have 
po6D declared unconstitutional because they Wo* 
Uted them. Thus a statute allowing an additional 
fee to port-wardens for every vessel entering a 
port ; 8 wail. 31 ; a tax on passengers Introduced 
Trom foreign countries ; 7 How. 286 ; a tax on pas¬ 
sengers going out of a stale; 0 Walt. &5; a tax 
levied upon freight brought Into or through one 
state Into another; 13 Wall. 23S ; a tonnage tax on 
vessels entering the harbors of a state, either from 
foreign or domestic ports ; 12 Wall. 204 : IB id. Ml 
20 id. 577 ; 100 U- 8. 434 ; hnv« all been so decided’ 
It Is said that wherever subjects, in regard to which 
• p ? wer to regulate commerce is asserted, are in 
their nature national, or admit of one uniform 
system or plan of regulation, they are exclusively 
within the regulating control of congress. But the 
mere grant of the commercial power to congress 
does not forbid the states from passing laws to 
regulate pilotage. The power to regulate commerce 
Includes various subjects, upon which there should 
be some uniform rule, and upon others different 
rules in different localities. The power Is exclusive 
In congress in the former, but not so In the latter 
class ; 12 IIow. 277. See Coxmebce. 

Whatever these restrictions are, they operate on 
■41 states alike, ond Jf any state laws violate them, 
the laws are void ; and without any legislation of 
congress the supreme court lias declared them so ■ 
6 Cra. 100 ; 4 Wheat. 122, 318; 10 How. 304 : 
supra ; Cooley, Const. Urn. 729. 

The United States have certain powere, the prin¬ 
cipal of which are enumerated In art. 1, §8, running 
Into seventeen specific powers. Others are granted 
to particular branches of the government: as, the 
treaty-making power to the president aud senate. 
These have a n equal effect in all the states, and so 
far as an authority is vested In the government of 
the Union or In any department of it, and bo far os 
the states are prohibited from the exercise of cer¬ 
tain powers, so far in our domestic affairs we are a 
unity. 

The United States is a sovereign and Independent 
nation vested with the entire control of Interna¬ 
tional relations, and with all the powers of govern¬ 
ment necessary to maintain that.control and make 
It effective ; 149 U. S. 098 ; and see 130 id. 600. 

Within these granted powers the sovereignty of 
the United States is supreme. The constitution, 
and tho lows made (a pursuance of it, and all 
treaties, are the supreme law of the land. Art. fl. 
And they not only govern in their wordB, but In 
their meaning. If the sense Isamblguous or doubt¬ 
ful, the United States, through their courts, in all 
cases where tho rights of an individual are con¬ 
cerned, are the rightful expositors. For without 
the authority of explaining this meaning, the United 
States would not be sovereign. 

In these matters, particularly In the limitation 
put on the sovereign'y of trie states, it has been 
sometimes said that tl.e constitution executes Itself. 
This expression may be allowed ; but with as much 
propriety these may be said to be laws which the 
people have enacted themselves, and no laws of 
congress can either take from, add to, or confirm 
them. They arc rights, privileges, or immunities 
which are granted by the people, and are beyond 
the power of congress or state legislatures ; and 
they require no law to givo them force or efficiency. 
The members of congress are exempted from ar¬ 
rest, except for treason, felonv, and breach of the 
peace, in going to and returning from the seat of 
government. Art. I, $ 8. It is cbvjous that no Law 
can effect this Immunity. On these subjects all 
laws Are purely nugatory, because if they go beyond 
or fall short or the provisions of the constitution, 
that may always be appealed to. An individual 
has just what that gives him.—no less and no more. 
It may be laid down as a universal rule, admitting 
of no exception, that when the constitution has es¬ 
tablished a disability or Immunity, a privilege or a 
right, these are precisely as that instrument has 
fixed them, and can be neither augmented nor cur¬ 
tailed by any act or law either of congress or a 
state legislature. We are more particular in stat¬ 
ing this principle because it has sometimes been 
forgotten both by legislatures and theoretical ex¬ 
positors of the constitution. 

It has been justly thought a matter of Impor¬ 
tance to determine from what source the United 
States derive their authority. 4 Wheat. 402. When 
the constitution was framed, the people or this 
country were not au unformed mass of individuals. 
They were united into regular communities under 
state governments, and to these had confided the 
whole mass of sovereign power which they chose to 
Intrust out of their own Hands. The question here 
proposed Is whether our bond of v ion is a com¬ 
pact entered into by the states, or the constitution 
Is an organic law established by the people. To 
this question the preamble gives a decisive answer : 
We, the people, ordain and establish this constitu¬ 
tion. The members of the co u vent loo which formed 
it were Indeed appointed by the 6tates. But the 
government of tne states had only a delegated 
power , and, if they had an inclination, had no au¬ 
thority to transfer the allegiance of the people 
from one sovereign to another. The great men 
wbo formed the constitution were sensible of this 
want of power, and recommended it to the people 
themselves. They assembled in their own conven¬ 
tions aud adopted It, acting in their original capac¬ 
ity as individuals, and not as representing states. 
The state governments are passed by In silence. 
They had no part in making it, and, though they 
have certain duties to perform, as, the appoint¬ 
ment of senators, are properly not parties to it. 
The people In their capacity as sovereign made and 
adopted it ; and It binds the state government* 
without their consent. The United States a* a 
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from the people. and 
and th* constitution and law* 
of the Miatoa, whether made before or since the 
adoption of that of the United State*, are subordU 
nate to It and the law* made In pursuance of It. 
See Pteber, Evolution of Ooosc 
It ha* very truly been said that out of the 


whole, 
not from the 


of sovereignty lot rusted to the state* was oarvsd 
a part azxi deposited with the United State*. But 
Uds was taken by the people, and not by the states 
a* organised communities. The people are the 
fountain of sovereignty. The whole was originally 
with them a* their own. The state government* 
war* but trustee* acting under a derived authority. 
m.1 had no power to dele^si e wliat was delegated 
to them. But the people, as the original fountain, 
might take away what they had lent and Intrust It 
to whom they planned. They had the whole title, 
and. a* absolute proprietors, had the right of using 
Of abusing. —j as viruti et atmtendi , 

A irio—nnonrm of great importance flow* from 
this [set. The laws of the united States act di¬ 
rectly ou Individual*, and they are directly respon¬ 
sible and not mediately through the state govern¬ 
ment*. This is the most Important improvement 
made by our constitution over all previous con¬ 
federacies. At a corollary from this. If not more 
properly a part of it, the laws act only on states 
through Individual*. They are supreme over par¬ 
sons and cases, but do not touch the state : they 
act through them : 1 Wheat. Mb. If a state pease* 
an ex po iffacto law, or passe* a Law impairing the 
obligation of contracts, or makes anything but 
gold or silver a tender in payment of debts, congress 
passes no law which touches the state : It is suffi- 
Seotthat these laws are void, and when a case 1* 
brought before the court, it, without any law of 
congress, will declare them void. They give no 
person an immunity, nor deprive any of a right. 
Again : should a state pass a law declaring war 
against a foreign nation, grant letters of marque 
end reprisal, arm troop* or keep ships of war Id 
time of peace, Individuals acting under such Laws 
would be responsible to the Uni led States. They 
might be treated sod punished as traitors or pirates. 
But congress would and oould pass no law against 
the state ; and for this simple reason, because the 
state is sovereign. And It n a maxim consecrated 
In public law as well as common sense and the ne¬ 
cessity of the case, that a sovereign Is answerable 
for his sets only to his God and to his own con¬ 
science 

The constitution and Laws made in pursuance of 
(t,—that la, laws within their granted powers, - a n d 
all treaties, are the supreme law of the land, art. 

Q ; and the judicial power, art. 3, f 1, gives to the 
supreme court the right of interpreting them. But 
this court ta but another name for tb. United States, 
and thia power necessarily results from their sov¬ 
ereignty ; for the United States would not be truly 
sovereign unless their interpretation as well as the 
letter of the law governed. But this power of the 
court Is confined to cases brought before them, and 
does not embrace principles independent of these 
cases. They have no power analogous to that of 
the Roman pnetor of declaring the meaning of the 
constitutiou by edicts. Auy opinion, however 
strongly expressed, has no authority beyond tbe 
reasoning by which it is supported, and binds uo 
one. But the point embraced In the case is as much 
apart of the law as though embraced in the letter 
ofthe Law or constitution, and it binds public func¬ 
tionaries, whether of the states or United States, as 
well as private persons; and this of necessity, as 
there is no authority above a sovereign to which an 
appeal can be made. 

Another question of great practical importance 
aroee at an early period of our government. The 
natural tendency of all concentrated power ia to 
augment itself. Limitations of authority are not 
to oe expected from those to whom power Is In¬ 
trusted ; and such is the infirmity of human nature 
that those who are most jealous when out of power 
and seeking office are quite as ready practically to 
usurp it *s any other. A general abrogation com¬ 
monly precedes a real usurpation, to lull suspicion 
If for no other purpose. When the constitution 
was new, and before it had been fully considered, 
this diversity of opinion was not unnatural, and 
was tbe subject of earnest argument, but is, we 
think, now settled, and rightly, both on technical 
reason log and on that of expediency. Tbe question 
Is between incidental and constructive or Implied 
powers. The government of tbe United 8tales la 
one of delegated power. No general words are used 
from which a general power can be inferred. In¬ 
cidental and implied are sometimes used as synony¬ 
mous ; but in accurate reasoning there is a plain 
distinction between them, and thelatter, in common 
use. comes nearer to constructive th*n to Inci¬ 
dental. 

The Interpretation of powers is familiar to courts 
ot Justice, as a great part of landed property In 
England sod much la this country Is h-dd under 
power*. A more frequent example 1< that of com- 
m >n agency, as every agent is created by a power. 
C-ourts wh Mi professed object is to carry Into effect 
the intentions of parties have, on this subject, 
established general rules. Among these no one is 
more immovably fixed than this, that the Inter¬ 
pretation is strict and not 11 bent. 9 Kent (U; 4 id. 

But this strictness does not exclude incidental 
powers. These are Included in a general and ex¬ 
press power, both in the common and technical use 
of Language. To take a familiar example. A 
merchant of Phils Jelphia or Boston has a cargo of 
tea arrive at New York, and by letter authorizes 
hi* correvpon lent to sell it. This Is the whole ex¬ 
tent of the power. But It necessarily and properly 
includes that of advertising, of removing and ex¬ 
hibiting tbe goods, etc. But it would not authorize 
the sale of sugar. a horse, and much less a store or 
rest estate. These powers are not Incidental to the 
general power, nor Included lo It. Or we may 
take an example directly from the constitution 
Itself. The United BtMes has power 41 to lay and 
collect taxes, duties, Imposts, and excise*, to pay 
the debts and provide for tbe common defence dnt* 


general welffcn of the United State*.” This in- 
muds* the power to oreste and appolat all inferior 
officers and to do all subordinate acts necessary 
and proper to execute the general power: as. to 
appoint assessor*, collectors, keepers, end dlsburs- 
ersof the public treasures. Without those subor¬ 
dinate powers the general power could not be exe¬ 
cuted. And when there is more than one mode by 
which this general power may be executed. It In¬ 
cludes aiL The agent Is not confined to anyone, 
unless a particular mode Is pointed out. 4 Wheat. 
410. All that the constitulion requires la that it 
should be necessary and proper. One consequence 
of this doctrine Is that there must be a power ex¬ 
pressly granted os a stock to bear this incidental 
power, or otherwise it would be Ingrafted on noth¬ 
ing. 

A constructive power Is one that Is Inferred, not 
from an express power, but from the general ob¬ 
jects to be obtained from the grant, and. perhaps. 
In private powers sometimes from the general 
language In which they are granted. The broad 
distinction between them may be Illustrated by two 
cases that came before the United States Court. 
The first is one we have already quoted. 4. Wh«at. 
817. The question In that case was whether the act 
Incorporating the Bank of the United States was 
constitutional, or whether It lay beyond the limits 
of the delegated powers and was. therefore, merely 
void as usurped or an excess of power. The author¬ 
ity to create a corporation Is nowhere expressly 
given, and if it exists It must be sought as incidental 
to some power that is specifically givtuteJ. The 
court decided that it was Incidental to that of laying 
taxes as a keeper and disburser of tbe public treas¬ 
ure. This power could be executed only by the 
appointment of agents; aod the U tided States 
might as well create an agent for receiving, keep¬ 
ing, and disbursing the public money as appoints 
natural person or an artificial oue already created. 
In the case of Osborn v. The United States Bank, 8 
Wheat. 838, the genera) question was presented 
again, and reargued, and the court reaffirmed their 
former decision, but, more distinctly than before, 
adding an important qualification. They might not 
only create an artificial person, but clothe it with 
such powers and qualities as would enable It with 
reasouable convenience to perform its specific 
duties. The taxes are collected at one end of the 
country And paid out at another, and the bank 
instead of removing the specie' might pay it where 
collected, and repay themselves by purchasing a 
bill of exchange In another place, and this could be 
conveniently and economically done only by a 
power of dealing In excbangegeoerally. which when 
reduced to Its Last analysis is merely buying specie 
at one place and paying for It at another. It is in 
this way, and this only, that the bank got its general 
power of dealing in exchange,—that it is essential 
and proper to enable it to perform Its principal 
duty, that of transferring the funds of the United 
States. Thus, the authority to create a bank is 
incidental to that of receiving, keeping, and paying 
out the taxes, and is comprehended under the 
specific power. Tbe argument is principally 
derived from Hamilton's report on a bank, which 

S roved satisfactory to Washington, as that of Chief- 
ustlce Marshall has to the public at large. 

This ia very different from a constructive power 
which Is inferred not as included in any special 
grant, but from the general tenor of the power and 
the general objects to be obtained. The objects of 
the constitution are stated In the preamble, and 
they are to promote the common weal. But this Is 
followed by the grant of specific powers. And it is 
the dictate of common sense as well as technical 
reasoning that this object is to be obtained by the 
due exercise of there powers. Where these fall 
short, none are granted ; and if they are inade¬ 
quate, the same consequence follows. No one 
would Infer from a power to sell a ship one to sell 
a store, though the Interest of the principal would 
thereby be promoted. The general power to regu¬ 
late commerce is useful, and it is given, and It may 
be carried to its whole extent by having incidental 
powers iugrafted upon it. A general power to reg¬ 
ulate the descent and distribution of Intestate es¬ 
tates and the execution and proof of wills would be 
on many accounts useful, but it is not granted. The 
utility of a power is never a question. It must be 
expressly granted, or incidental o au express 
power,—that Is necessary and proper to carry into 
execution one expressly granted,—or it does not 
exist. 

The other Illustrative cose is that of 10 Pet. 880. 
It a 111 be found on a careful examination that in 
this a constructive power only Is claimed. The 
only point involved in the case was the constitu¬ 
tionality of the statute of Pennsylvania under 
which Prigg was indicted as a kidnapper. The 
court decided this to be unconstitutional ; and 
here its judicial functions properly terminated. 
But to arrive at this conclusion It was deemed 
necessary to determine that the general power of 
arresting and returning fugitives from labor and 
service w as intrusted to the United States. It was 
not pretended that this power was expressly given, 
nor that it was incidental to any that was expressly 
given,—that Is, conducive or proper to the execu¬ 
tion of such a power. The court say that “in the 
exposition of this part of the constitution we shall 
limit ourselves to the considerations which appro¬ 
priately and exclusively belong to It, without lay¬ 
ing down any rules or Interpretation of a more 
general nature.” 10 Pet. U0. They do not. as in 
McCulloch's cane, quote the express authority to 
which this Is Incidental; but a general argument Is 
offered to prove that thin power is most safely’ 
lodged with the United States, nml that, therefore, 
it has been placed there ezclush'ely. If the canon 
of critlcinm which we have endeavored to establish, 
and which Is generally admitted. Is correct, the ex¬ 
istence of such a power cannot be Inferred from Its 
utility. 

It will be seen, also, that this case stands In 
strong contrast with thst of Martin v. Hunter, 1 
Wheat. 804, In which the opinion was delivered by 
the same Judge. TMa was on the validity of thv 


twenty-null section of the Judiciary Act, author** 
log an appeal from a final Judgement of a state 
court to tbe supreme court or the United Utales ; 
and perhaps in no case has the extent of the 
powers granted by the constitution been more fully 
and profoundly examined. In this case the oourt 
■ay that " the government of the United Brates can 
claim no powers which sre not granted by ths con¬ 
stitution ; and the powers actually granted must 
jo such as are expressly given, or given by neces¬ 
sary implication ; —that la to say, as the reason¬ 
ing of the court In the whole opinion proves, 
such as am included Iq the express powers, and are 
necessary and proper to oarry them into execu¬ 
tion. Such was the uniform Language of the 
oourt whenever the question was presented pre¬ 
viously to Lhe rebellion. The doctrine as now 
held, however, Is somewhat broader, finding Us ex¬ 
position in tbe decision of the supreme oourt Lo the 
Legal Tender Cases, 19 Wall. 407. It is there said 
that it la not Indispensable to the existence of any 
power claimed for the federal government that ft 
can be found specified in the words of the constitu¬ 
tion, or clearly and directly traceable to some one 
of the specified powers. Its existence may be de¬ 
duced fairly from more than on* of the substantial 
powers expressly defined, or from them all com¬ 
bined. It ui allowable to group together any num¬ 
ber of them aod Infer from them all that the power 
claimed has been conferred. Before any act of 
congress can be held to be unconstitutional, the 
court must he convinced that the means adopted 
were not appropriate or conducive to the execution 
of any or all of the powers of congress, or of the 
government,—not appropriate In any degree ; and 
of the degree, the court Is not to judge, but 
congress. 

We have seen that the constitution of the UnIJed 
8tales and tbe laws made in pursuance of it are 
the supreme law of the land, and that of the true 
meaning of these the supreme court, which Is 
nothing else than the United States, is the rightful 
expositor. This necessarily results from their sov¬ 
ereignty. But the United state* government Is odo 
of delegated powers; and nothing Is better es¬ 
tablished, both by technical reasoning and common 
sense, than this,—that a delegate can exercise only 
that power which Is delegated to him. All acts 
beyond are simply void, aud create no obligation. 
It Is a maxim also of constitutional law that 
the powers of sovereignty not delegated to the 
United State* Are reserved to the states. But lu so 
complex an affair as that of government, contro¬ 
versies will arise as to what Is given and what is re¬ 
served,—doubts as to the dividing line. When this 
Is the case, who is to decide f This is a difficulty 
which the convention did not undertake to settle. 

To avoid All controversy As far os possible, the 
plainest words in granting powers to the United 
States were used which the language affords. Btlll 
further to preclude doubts, the convention added, 
at the close of the seventeen powers expressly 
given, this clause : " To make All laws whlcn shAil 
be necessary and proper for carrying Into execution 
the foregoing powers, and all other power* vested 
by this constitution In the government of the United 
Btates or in any department or officer thereof.” 
Art. 1, 18. This clause contains nogrant of power. 
But in the Articles of Confederation, which waa a 
compact between the states as Independent sover¬ 
eignties, the word BXPaxsaj.T was used; and a doubt 
troubled congress how far Incidental powers were 
Included. Articles of Confederation, art. 2. This 
clause was Introduced to remove that doubt. It 
covered incidental, but not constructive, powers. 

StraDge as it may appear, both those who wished 
larger power* -granted to the United States, 
and, in the language of that day, thought that 
things must be worse before they could be better, 
and those who honestly feared that too much 
power was granted, fixed their eye* on this clause; 
and perhaps no part of the constitution gave 
greater warmth to the controversy than thla. To 
disarm the designing and counteract the fears of 
the timid, the tenth amendment was offered 
by the friend; of the constitution. But so jealous 
were parties of each other that it was offered 
In the convention of Massachusetts by Governor 
Hancock, who favored and had the confidence 
of the opposition, though It was in the handwriting 
of Mr. Parsons, afterwards chief-justice. Life of 
Chief-Justice Parsons. That amendment is In these 
words : "The powers not delegated to the United 
State* by the constitution, nor prohibited to the 
states, are reserved to the states respectively, or 
the people.” Were the words of the original con¬ 
stitution and the amendment both stricken out, It 
would leave the true construction unaltered. Story, 
Const. 11989. Both, are equally uugatory ,j fact ; 
hut they have an important popular use. The 
amendment formally admits that certain rights 
are reserved to states, and these rights must be 
sovereign. 

We have seen that, within their limited powers, 
the United States are the natural expositors or the 
constitution and laws; that when a case affecting 
individual rights arises, the supreme court stands 
for the United States, and that they have the sole 
right to explain and enforce the laws and constitu¬ 
tion. But their power is confined to tbe facts be¬ 
fore thorn, and they have no power to explain them 
in tbe form of an edict to alrect other rights and 
cases. Beyond these power* the states are sover¬ 
eign, and their act* are equally unexamlnable. Of 
the separating tine between the powers granted and 
the powers withheld, tho constitution provides no 
judge. Between sovereigns there can be no com¬ 
mon Judge, but an arbiter mutually agreed upon. 
If that power is given to one party, that may draw 
all power to Itself, and it establishes a relation not 
of equal sovereignties, but of sovereign and nuh- 

I ect. On this subject the constitution is silent, 
'he great men who formed it did not undertake to 
solve a question that in Its own nature could not be 
solved. Between equals it made neither superior, 
but trusted to the mutual forebearance of both 
parties. A larger confidence was placed in an en¬ 
lightened public opinion a* the final umpire ; and 
□ot until the war of the rebellion was tbu conflict 
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varv object of ipviAg so lbs national courts 
jurisdiction to administer the laws of the 
states in controversies between citizens of 
different states was to institute independ¬ 
ent tribunals, which, it might be supposed, 
w\>ukl he unaffected by local prejudices 
and sectionsl views, it would be a derelic¬ 
tion of their duty not to exercise an inde¬ 
pendent judgment, in rasm not foreoloeed 
oy previous adjudication.'' 107 U. S. 90. 
<ip[\rov(Kl »<f. Ml. See. also, for a good 
statement of the doctrine, 134 id. 348. 
Ordinarily, they will follow the Latest 
settled decisions ; l Dill. 555 ; 8 Pet. 391 ; 

2 Black 599. But a change of decision by 
a state court in regard to the oonstruotion 
of a statute will uot be allowed to affect 
rights acquired under the former deoisiou ; 
101 V. S. 877 ; 13$ idL 538 ; otherwise, when 
no rights have been acquired under the 
former decision ; UK) 17. S. 47 ; 107 id. 30 ; 
147 ui. 91 ; or where the decision of the 
state court was made long after the rights 
in question accrued ; 130 U. S. 759 ; 119 id. 
880: 148 id. 393. The federal courts will 
not follow the decision of an inferior court; 

9 Woods 395. 

In controversies concerning the title to 
real property, the federal court-always ad- 
ninisters the law as if it were sitting as 
A local court; 17 Wall. 44 , 98 U. S. 344; 
39 Fed. Rep. 719; 153 U. S. 17. So also 
of statutes of limitation; 157 U. S. 
177. 

Questions of international law must be 
decided as matters of general law, uncon¬ 
trolled by local decisions ; 146 U. S. 657. 
Decisions of the state court on questions of 
local law, affecting solely the internal 
police of the state or the construction of a 
municipal ordinance, must control; 145 
U. a 421. 

Local law or custom, established by re¬ 
peated* decisions of the highest courts of 
the state, becomes also the law governing 
courts of the United States sitting in that 
state; 135 UL S. 555; 135 id. 492. This 
is particularly true as to decisions which 
establish a rule of property, and the rule 
is observed even as to points upon which 
the states are at variance among them¬ 
selves ; 133 U. S. 870 ; 135 id. 457 ,138 id. 
223; 148 id. 60; and where the same 
statute receives a different interpretation 
in different states, each will be followed 
by the federal courts as the true interpre¬ 
tation for thep&rticular state in question ; 
82 Fed. Rep. 368. The supreme court will 
follow the construction given by the state 
court to a state statute of limitations, even 
in a case decided the other way by the cir¬ 
cuit court before the decision of the state 
court; 147 U. S. 647 ; and the lower federal 
courts will reverse their decision holding a 
state statute unconstitutional, when the 
state subsequently decides that it is consti¬ 
tutional, if a final decree had not been en¬ 
tered in the federal court; 64 Fed. Rep. 9. 
In 71 Fed. Rep. 443, however, the circuit 
court of appeals declined to follow the 
supreme court of Indiana where the de¬ 
cision of the latter was rendered after 
argument and before decision in the fed¬ 
eral court. As to the organization or 
composition of a tribunal establ ished by 
the fundamental law of the state, the set¬ 
tled course of decisions in its highest court 
is at least entitled to great weight: 120 U. 
3. 364. 

The provision of § 721 making the state 
law toe rule of decision embraces state 
rules of evidence in civil cases at common 
law ; 1 Black 427 ; 18 Wall. 486 ; 98 U. 3. 
1 ; 16 Fed. Rep. 485; but not in equity 
cases ; 8 Blatch. 11; it does not apply to 
questions of general jurisprudence; 147 
U. S. 101; or of general commercial law ; 
18 How 520 ; 16 Pet. 1; 2 Fed. Rep. 285, 848 ; 
4B». 478; 100 U.S. 289; see C OMMERCIAL 
Law (but they should have due weight 
given to them; 52 Fed. Rep. 191); or to 
&e general principles of equity; 18 How. 
271; 12 id. 861; or to criminal eases; id. 
or questions of & general nature, not based 
upon a local statute; 100 U. 8. 218; 107 id. 
lw. It is sometimes ssid, somewhat vague¬ 
ly, that questions of general law are to 
be uncontrolled by decisions of the state 


courts, except to give them such weight 
as may be deemed proper, with doe re* 
speot to their onaraoter as oo-ordinate tri* 
mala Tt. i« difficult to deduce ftim the 
ises any general xmw or prinmnie, but 
among cases thus held to be questions of 
general law are :—what is or is not a nav¬ 
igable stream; 67 Fed Rep. 285; whether 
a carrier may stipulate for exemption from 
liability for its own negligenoe ; o2 id. 906 ; 
whether two employee of the same master 
are fellow-servants ; 149 XT. S. 888. Iu the 
section last referred to, the word “ laws’* 
does not iuclude the decisions of the local 
tribunals, for these are only evidenoe of 
what the laws are ; 10 Pet. 1. 

If a contract when mtule is valid under 
the laws of the state as then interpreted by 
the courts of the state, subsequent decis¬ 
ions putting a different interpretatioii upon 
such laws are not binding on the federal 
courts as to that contract; 1 Wall. 175 ; 10 
id. 078. And where con tracts are based up¬ 
on laws then believed to be constitutional, 
there being at the time no adjudication on 
such laws in the state courts declaring 
them invalid, the federal courts will not 
follow subsequent decisions of state courts 
thereon, but will oonstrue such statute for 
themselves ; 19 Wall. 66. 

In clothing the United States courts 
with sufficient authority to carry out the 
mandates of the constitution, their powers 
are made in certain cases to transcend 
those of the state courts; various provis¬ 
ions exist for the removal of causes from 
the state to the federal courts. See Re¬ 
moval, op Causes. 

And while the rule is thoroughly settled 
that remedies in the courts of the United 
States are, at common law or in equity, 
according to the essential nature of the 
case, uncontrolled in that particular by 
the practice of the state courts; 129 U. S. 
45, 46; yet an enlargement of equitable 
rights by the state statute may be admin¬ 
istered tty federal courts as well as by 
the courts of the state ; and when the cose 
is one of a remedial proceeding, essen¬ 
tially of an equitable oharaoter, there can 
be no objection to the exercise of the juris¬ 
diction ; 21 Wall. 503, 520; 110 U. S. 15, 
25; 121 id. 553, 557. 

The original jurisdiction of the circuit 
oourt in certain oases, and the appellate 
jurisdiction of the supreme court to review 
the decisions of state courts, depend upon 
the existence in the case of what is termed a 
federal question. This is a question arising 
in a litigated case, and necessary to its de¬ 
cision, involving the construction of the 
constitution, or a law or treaty of the 
United States. 

If, from the questions involved in a case, 
it appears that some title, right, privilege, 
or immun ity, on which the recovery de¬ 
pends, will be defeated by one construction 
of the constitution, or of a law or treaty 
of the United States, or sustained by the 
opposite construction, the case will be one 
arising under the constitution or laws of 
the United States, and involves a federal 
question ; 115 17. 8. 257 ; 114 id. 641 y 112 
« d. 416 ; 111 id. 462. 

The supreme oourt has no jurisdiction of 
a writ of error to review the judgment of 
a state court union a real, and not a ficti¬ 
tious, federal question is involved ; 142 U. 
8. 79 ; 147 id. 58i ; 6 Wall. 258 ; and where 
it does not appear from the record that a 
federal question was actually presented or 
in any way relied on before final judgment 
below, the supreme oourt is without juris¬ 
diction ; 116 TJ. S. 54; as it must appear 
on the record that it was raised and 
decided, or that its decision was necessary 
to the judgment or decree rendered ; 114 
U. S. 138 ; 91 id. 570; 111 id. 200 ; 171 id. 
38. See 142 id. 254. If another question, 
not federal, has also been raised and 
decided against the same party, and the 
decision or the latter question is sufficient 
to sustain the judgment, the supreme court 
will not review it ; 171 id. 88 ; 150 id. 688. 
It has been held that federal questions are 
involved in suits brought by corporations 
created by acts of oongresa ; 115 U. 8. 2 ; 
to determine the validity of a railroad con¬ 


solidation Authorised by act of congress ; 
1U U. S. 449 ; to enjoin the erection of a 
bridge across a navigable river authorised 
by act of congress ; Id Blatch. 479 ; whether 
fyll faith and credit were given to a judg¬ 
ment in another state ; 146 U. S. 157 ; 
where the supreme court of a state failed to 
give proper effect to a decree of the circuit 
court of the United States ; 152 id. 327 ; 
where a federal officer is sued in trespass 
60 real estAte which he claims to have 
possession for and ouder authority of the 
United States ; 147 id. 508. So, of course, 
are suits for infringement of patents and 
copyrights, cases in which it is claimed 
that a state law is invalid because in con¬ 
flict with the constitution or Laws of the 
United States, or as depriving one of some 
right, privilege, or immunity thereby guar¬ 
anteed, and criminal prosecutions for vio¬ 
lations of federal laws. 

The judicial power of the federal govern¬ 
ment is administered under existing laws, 
by four courts. The supreme court, 
which is created by the constitution, from 
which it derives its original jurisdiction ; 
the circuit court of appeals ; the circuit 
court ; and the district court. 

There are also various administrative 
tribunals, such aa the court of claims ; see 
infra ; the interstate commerce com¬ 
mission ; and the private land claims 
court ; which titles see. There are also 
separate judicial systems provided by 
congress for the territories and the Dis¬ 
trict of Columbia. The system of appeals, 
as at present organized, provides tor the 
review of decisions on questions of 
law in most, if not all, of the federal tri¬ 
bunals either by the supreme court or 
the circuit court of appeals, as the case 
may be. 

As to the Senate as a court of impeach¬ 
ment. see Impeachment. 

The Supreme Court now consists of the 
chief justice and eight associates, of 
whom six constitute a quorum. They 
have precedence according to date of ap¬ 
pointment, or, of two appointed at the same 
time, then according to their ages. In the 
absence of the chief justice, the associate 
first iD precedence performs his duties. 
There is a single term which begins on the 
second Monday of October. In the absence 
of a quorum, any of the judges may 
adjourn from day to day for twenty days, 
but if at the expiration of that period no 
quorum attends, the business shall be set 
aside until the next appointed session. 
The clerk, marshal, and reporter are ap¬ 
pointed by the court. 

The jurisdiction is original and appellate, 
civil and criminal, defined by the constitu¬ 
tion, which establishes the court ; 11 
Wheat. 467. 

By the act of September 24,1789, sect. 
13, the supreme court shall have exclusive 
jurisdiction^ of all controversies of a civil 
nature where a state is a party, except 
between a state and its citizens, or between 
a state and citizens of other states, or 
aliens, in which latter cases it shall have 
original, but not exclusive, jurisdiction. 
It shall have exclusively ail such juris¬ 
diction of suits or proceedings against am¬ 
bassadors or other public ministers, or their 
domestics or domestic servants, as a court 
of law can have consistently with the law 
of nations; and original, but not exclusive, 
jurisdiction of all suits brought by am¬ 
bassadors or other public ministers, or in 
which a consul or vice-consul is a party ; 
R, S. § 687. The oourt baa no jurisdiction 
except that given it by the constitution or 
law ; 4 Cra. 98. 

Many oases have occurred of controver¬ 
sies between states, amongst which may be 
mentioned that of Rhode Island v. Massa¬ 
chusetts, 4 How. 591, in whioh the attor- 
ney-general of the United States was 
authorized by act of congress, 11 St&t. at 
Large 382, to intervene ; Missouri v. Iowa, 
7 How. 690, and 10 How. 1; Alabama v. 
Georgia, 23 How. 505; Florida v. Georgia, 17 
How. 478; Pennsylvania v. Wheeling A Bel¬ 
mont Bridge Company, 18 How. 421. See 
186 U. S. 479 ; 8. C. 198 id. 520 ; 147 id. 1 ; 
148 id. 508 ; 165 id. 118; 12 P**. 167. In a 
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which the testa tor gives to one or several 
rsons the whole of the property which 
leaves at his deoease. La. Civ. Code, 
art. 1606, 

UNIVERSAL MALICE Sec Par¬ 
ticular Malice. 

UNIVERSAL PARTNERSHIP. The 
name of a species of partnership by which 
all the partners agree to put in oommon all 
their property, uairereorum bonorum, not 
only what they then have, bat also what 
they shall acquire. Pothier, Dm Contr. de 
SocHU, n. 89. See Partnership. 

UNIVERSAL REPRESENTA¬ 
TION. In Sootoh Law. The heir uni¬ 
versally represents his ancestor, ». e. is re¬ 
sponsible for his debts. Originally, this 
responsibility extended only to the amount 
of the property to which he succeeded : but 
afterwards certain acts on the part of the 
Kftir were held sufficient to make him liable 
for all the debts of the ancestor. Bell, Diet. 
Bun'ra Titles. 

UNIVERSAL SUCCESSION. Suc¬ 
cession implying the acquirement of the 
entire property, rights, and duties of a 
deceased person is called universal succession, 
as distinguished from singular succession 
which implies the acquirement merely of 
some particular object or objects. Stand, 
Diet. 

UNIVBRSITAS. A imivfT.siliis or 
corporate body exists when a number of 
persons are so united that the taw takes 
no notice of their separate existence, but 
recognizes them only under a common 
name, which is not the name of any one of 
them. Hunter, Rom. L. 2nd ed., 314. 

UNIVEBSIT AS FACTI. A plurality 
of corporeal things of the same kind, which 
are regarded as a whole ; e. g. a herd of cattle, 
a stock of goods. Burrill; 1 Mackeld. Civ. 
Law, 154, $ 149. 


prescribed by statute ; A la. 4fU. 

UNLAGB (Sax.). An unjust law. 
CoweL 

UNLAW. In Sootoh Law. A wit¬ 
ness was formerly Inadmissible who was 
not worth the king’s untatc,—». e. the sum 
of £10 Soots, then the common fine for 
absence from court and for small delin¬ 
quencies. Bell, Diet. 

UNLAWFUL. That which is con¬ 
trary to law. 

See Condition ; Voip. 

UNLAWFUL ASSEMBLY. A dis¬ 
turbance of the publio peace by three or 
more persons who meet together with an 
intent mutually to assist each other in the 
execution of some unlawful enterprise of 
a private nature, with force and violence. 

An assembly of three or more pereons:— 
1. With intent to commit a crime by open 
force. 2. With Intent to carry out a com¬ 
mon purpose, lawful orunlawiul, in such a 
manner as to give firm and courageous 
persons in the neighborhood of such as¬ 
sembly reasonable grounds to apprehend a 
breach of tbo peaoe in oonsequenoe of it. 
Steph. Dig. Cr. Law, art. 75. If they move 
forward towards its exeoution, it is then a 
rout; and if they actually execute their 
design, it amounts to a riot; 4 Bla. Com. 140. 

In England publio meetings held for 
political purposes are not unlawful as such, 
but may, oy their conduct when assembled, 
become unlawful, and will be so from the 
outset if held for purposes of sedition. In 
suob cases all those who use seditious words 
or openly applaud those who use them will 
be participators in the unlawful assembly, 
but not those who attend a meeting which 
they suppose to be lawful and who take no 
part in the unlawful oonduot. Magistrates 
and the police may use whatever force is 
necessary to disperse an unlawful assem¬ 
bly. The degree of force to be exercised 
will depend on the circumstances of each 



UNIVEBSIT AS JURIS (Lat.). In 
Civil Law. A quantity of things of vari¬ 
ous kinds, oorpore&l and incorporeal, taken 
together as a whole, e. p. an estate. It is 
used in contradistinction to universitas 
facti , which is a whole made up of cor¬ 
poreal units. Mackeldey, Civ. Law § 149. 

UNIVEBSIT AS RERUM (Lat.). In 
Civil Law. Several things not mechanic¬ 
ally united, bat which, taken together, in 
some legal respects are regarded as one 
whole. Mackeldey, Civ. Law § 149. 

UNIVERSITY. The name given to 
certain societies or corporations which are 
seminaries of learning where youth are 
sent to flnfoh their education. Among the 
civilians, by this terra is understood a cor¬ 
poration. See Chancellor's Courts in 
the Two Universities ; Students. 

UNJUST. Tliat which is done against 
the perfect rights of another; that which is 
against the established law ; that which is 
opposed to a law which is the test of right 
and wrong. Hein. Lee. El. § 1080. 


UNJUST ENRICHMENT. The pre¬ 
vention of the unjust enrichment of one 
person at the expense of another is said to 
be the equitable principle which lies at the 
foundation of the great b ulk of quasi- 
contracts. Ames, Lectures on Leg. Hist. 162. 


UNKNOWN. When goods have been 
stolen from some person unknown, they 
may be so described in the indictment; 
but if the owner be really known, an in¬ 
dictment alleging the property to belong 
to some person unknown is improper. 8 C. 
A P. 778 ; 12 Pick. 174. 


In an Indictment, where the name of the defen 
not to unknown, end he refueee to diecloee it, I 
tnej be deecrlbed ae • peraon whose name Is to t! 
Jurors unknown, hut who is personally broual 
before them by the keeper of the prison ; 7 IredTv 


hot an indictment ejralo 
Jurors unknown, wJthou 
whom the grand Jury m 
tnen fllcte nt; R. A &. 48». 


e keeper of the prison ; 71red. j 
t against him as a peraon to t 
without something to aecerti 


wnom the grand Jury meant to designate, will | 
JsnnMcteut; R A R, 488. The practice Is to indi 
the defendant by a sped So name, as, John No-nun 
tedU he p l e ad s In abatement, to send In a new bi 
Mine, which be then dbclow 
by which be b bound. This oDurw ia In ■<■> 


) he b bound. This course b In some 


case ; 9 C. A P. 481. 

See Riot ; Rout ; Public Meeting. 

UNLAWFUL IMPRISONMENT. 

Unlawful deprival of an alien's right to enter 
the country constitutes “unlawful imprison¬ 
ment" to obtain freedom from which nabcos 
corpus lies. 193 Fed. 228. 

UNLAWFULLY. Illegally; wrong¬ 
fully. 92 N. Y. 584. See 97 N. C. 465. 
This word is frequently used in indictments 
in the description of tne offence: it is nec¬ 
essary when the crime did not exist at oom¬ 
mon law, and when a statute, in describing 
an offenoe which it creates, uses the word ; 
1 Mood. C. C. 889; but is unnecessary when¬ 
ever the orime existed at common law and 
Is manifestly illegal; 1 Chit. Cr. L. *241. 

UNLAWFULLY DETAINING. In 

order to constitute the offense of “unlaw¬ 
fully detaining" a woman against her will, 
it must be against the will of the woman ana 
for the purpose of carnally knowing her. 145 
Ky. 450, 140 S. W. 658. 

UNLIMITED OWNER. See Lim¬ 
ited Owner. 

UNLIQUIDATED DAMAGES. 

Such damages as are unascertained. In 
general, such damages cannot be Bet off. 
No Interest will be allowed on unliquidated 
damages. See Liquidated Damages. 

UNMAILABLE MATTER. See 

Mailable. 

UNMANUFACTURED TOBACCO. 

’'Unmanufactured tobacco," as used in the 
Tariff Act of 1883, included sweepings of 
factories aud warehouses used after importa¬ 
tion in manufacturing cigarettes and stogies. 
223 U. 8. 601. 

UWtf AUlti ■«*, Its primary meaning 
Ls ** never having been married ; •* 9 U. L. 
Cas. 601; 57 L. JT Ch. 576; but the term ia a 
word of flexible meaning and It may be 
construed as not havingahusband or wife 
at the time in question. 9 H. L. Cas. 601: 
82 Bear. 828. 


UNMARRIED AND WITHOUT 
ISSUE. “Unmarried and without issue" 
should be construed as synonymous with 
“without lawful issue." 3 Ky. Opin. 466. 

UNOCCUPIED. A house cannot be 
said to be “unoccupied" though the family 
be absent for some time, if they left with the 
intention of returning. The absence must 
not extend beyond a reasonable time. 53 
8. W. 298. 

UNOCCUPIED TERRITORY. In 
International Law. That territory which 
is not in the possession of any civilized peo¬ 
ple. Maxey, Int. Law 138. 

UNQUES (Lu Fr.). Still; yet. This 
barbarous word is frequently used in pleas; 
as, Ne unques executor, Ne unques guard¬ 
ian, Ne unques acoouple, and the like. 

UNREASONABLE SEARCHES. 

See Corporation. 

UNSEATED LAND. A phrase used 
in Pennsylvania to designate uncultivated 
land subject to taxation. A tract of land 
ceases to be unseated as soon as it is actu¬ 
ally occupied with a view to permanent 
reaidence ; 7 W. <Jfc S. 248 ; 5 Watts 882. 

UNSEA WORTHY SHlk See Sea¬ 
worthiness. 

UN SHIPMENT. Throwing goods 
overboard protected in such manner that 
they may be recovered, may constitute un- 
shipment. 1 Heisk. 146. 

UNSOLEMN WAR. That war which 
is not carried on by the highest power in 
the states between which it exists, and 
which lacks the formality of a declaration. 
Grorius, de Jure Bel. ae Poe. 1. 1, c. 8, $ 4. 
A formal declaration to the enemy is now 
disused, but there must be a formal public 
act proceeding from a competent source; 
with us, it must be an act of congress; 1 
Kent 55. See War. 

UNSOUND MIND, UNSOUND 
MEMORY. See Inbanity;Person of On 

SOUND MIND. 

UNSOUNDNESS. See Soundness. 

UNSYSTEMATIZED DELUSION. 

See Systematized Delusion. 

UNTIL. When a charter continues 
the incorporation of a company until a day 
named, until is exclusive in its meaning, 
unless the context show that the contrary 
is intended ; 17 N. Y. 503; 120 Mass. 94. 
It is inclusive of the date ; 18 N. J. Eq. 815; 
70 Ga. 717 ; contra , 118 Mass. 502 ; 91 N. Y. 
681; 87 Ind. 189. 

UNTRUE. Prima facie inaccurate, 
but not necessarily wilfully false. 8 B. & 
8. 929. See True. 

UNVALUED POLICY. In Insur¬ 
ance Law. An unvalued policy, some¬ 
times called an open policy, is one in which 
the value of the subject insured is not 
specified but is left to be ascertained in case 
of loss. 3 Richards, Law of Ins. 21. Cf. 
Valued Policy. 

UNWHOLESOME FOOD. Pood 
not fit to be eaten ; food whioh if eaten 
would be Injurious. See Adulteration ; 
Healt h ; Police Power. 

UNWRITTEN LAW. See Lex Non 
Script a. 

UPLIFTED HAND. When a man ao- 
oused of a crime is arraigned, he. is required 
to raise his hand, probably in order to iden¬ 
tify the person wno pleads. Perhaps for 
the same reason when a witness adopts a 
particular mode of taking an oath, as when 
ne does not swear upon the gospel, but by 
Almighty God, he is to hold up his h&na. 

UPON AND ACROSS. The words 
“upon and across," as used in a statute 
relating to use of Streets by railroads, are 
to be construed as synonymous terms when 
applied to a railroad company's occupation 
and use of a street or sidewalk with its 
tracks. 158 Ky. 136,164 & W. 329. 



UPPER BENCH 


1206 


UPPER BENCH. The king's bench 
was so called during Cromwell’s protector¬ 
ate, when Rolle was oliief-justice. 8 Bla. 
Com. 202. 

UPSET PRICE. The price at which 
any subject, as lands or goods, is exposed 
to sale by auction, below which it is not 
to be sold. In a final decree in foreclosure, 
the decree should name an upset price large 
enough to cover costs and all allowances 
made by the court, receiver’s certificates 
and interest, liens prior to the bonds, 
amounts diverted from the earnings, and 
all undetermined claims which will be set¬ 
tled before the confirmation and sale; 25 
Fed. Rep. 232. 

URBAN SERVITUDES. All servi¬ 
tudes are established either for the use of 
houses or for the use of lands. Those of the 
first kind are called urban servitudes, 
whether the buildings to which they are 
due be situated in the city or in the coun¬ 
try. Those of the Becond kind are called 
rural servitudes. 

The principal kinds of urban servitudes 
are the following: the right of support; 
that of drip ; that of drain, or of prevent¬ 
ing the drain ; that of view or of lights, or 
of preventing the view or lights from being 
obstructed; that of raising buildings or 
walls, or of preventing them from being 
raised; that of passage ; and that of draw¬ 
ing water. See 8 Toullier 441. 

URBS (Lat.). A walled city. Often 
used for civitas. Ainsworth, Diet. It is 
the same as oppidum, only larger. Urbs, 
or uj*bs aurea, meant Rome. Du Cange. 
In the case of Rome, urbs included the 
suburbs. Dig. 50. 16. 2. pr. It is derived 
from urbum, a part of the plough by which 
the walls of a city are first marked out. 
Ainsworth, Diet. 

USAGE. Uniform practice. 

This term and custom are now used in¬ 
terchangeably, though custom seems to 
have been originally confined to local 
usages immemorially existing; Browne, 
Us. A Cust. 13. 

A usage m ust be established ; that is, it 
must be known, certain, uniform, reason¬ 
able, and not contrary to law ; but it may 
be of very recent origin ; 2 Greenl. Ev. 
§251 ; 9 Pick. 426 ; 4 B. A Aid. 210; 69 
Pa. 874; 80 Ill. 493; 49 N. Y. 464 ; 3 N. 
Dak. 107; 100 Ala. 355; and no usage is 
good which conflicts with sn established 
principle of law ; 85 Ala. 565; 159 Mass. 
522. Parties who contract on a subject- 
matter concerning which known usages 
prevail incorporate such usages by impli¬ 
cation into tneir agreements, if nothing is 
Baid to the contrary ; 137 U. S. 30. 

The usages of trade afford ground upon 
which a proper construction may be given 
to contracts. By their aid the indeter¬ 
minate intention of parties and the na¬ 
ture and extent of their contracts arising 
from mere implications or presumptions, 
and acts of an equivocal character may be 
ascertained; and the meaning of words 
and doubtful expressions may become 
known : 13 Pick. 182; 5 Wheat. 326 ; 2 C. 
A P. 525 ; 1N.& M’C. 519 ; 5 Ohio 430 ; 15 
Ala. 123; 126 Ind. 170; 48 Fed. Rep. 921. 
Among commercial and business men in 
a locality, it need not be so ancient “ that 
the memory of man runneth not to the 
contrary,” nor that it should contain all the 
other elements of a common-law custom, 
as defined in the books; 3 Ind. App. 299. 
One seeking to avoid the effect of a noto¬ 
rious and uniform usage of trade must 
show that he was ignorant of it; 139 N. Y. 
410. 

A local usage must be one known to both 
contracting parties; 144 U. S. 476. See 75 
Ala. 596 ; 54 Mich. 609; 65 Me. 105; 51 
Wis. 224; 16 Mo. App. 383. 

Modern English cases incline to extend 
the functione of usages, but in America 
the authorities vary greatly ; Lawson, Us. 
A Cust. 25; 7 E. A B. 266 ; 82 Vt. 010 ; 10 
W. N. C. (Pa.) 347. 

See Custom; Lawson; Browne, Us. A 
Cust; Immemorial Usaoe. 


USAGE OF TRADE. A course of 
dealing; a mode of conducting transact 
tions of a particular kind. 115 Mass. 585. 

The custom or usage of a trade is the law 
of that trade, and obligatory if ancient 
(sufficiently old to be generally known), cer¬ 
tain. uniform, and reasonable. Anderson ; 
3 Waah. 150. 


USANCE. In Commercial Law. 

The time which, by usage or custom, is 
allowed in certain countries for the pay¬ 
ment of a bill of exchange. Pothier, Contr. 
da Change , n. 15. 

The time of one, two, or three months 
after the date of the bill, according to the 
custom of the places between which the 
exchanges run. 

Double or treble is double or treble the 
usual time, and half usance is half the time. 
Where it is necessary to divide a month 
upon a half usance (which is the case when 
the usance is for one month or three), the 
division, notwithstanding the difference in 
the length of the months, contains fifteen 
days. Byles, Bills *80, *205. 

USE. A confidence reposed in another, 
who was made tenant of the land, orterre- 
tenant, that he would dispose of the land 
according to the intention of the cestui qne 
use, or him to whose use it was granted, 
and suffer him to take the profits. Plowd. 
352; Gilb. Uses 1; Saund. Uses 2; 2 Bla. 
Com. 328. 

A right in one person, called the cestui 
queuse, to take the profits of land of which 
another has the legal title and possession, 
together with the duty of defending the 
same and of making estates thereof ac¬ 
cording to the direction of the cestui que 


use . 

Uses have been said to have been derived from 
the fide* eommissa of the Roman law ; but see 
Trust. It was the duty of a Roman magistrate, 
the prator fidei commissarius, whom Bacon terms 
the particular chancellor for uses, to enforce the 
observance of this confidence. Inst. 2. 23. 2. They 
were Introduced into England by the ecclesiastics 
In the reign of Edward III., before 1377, for the pur¬ 
pose of avoiding the statutes of mortmain ; ana the 
clerical chancellors of those times held them to be 
fidei eommissa, and binding In conscience. To ob¬ 
viate many inconveniences and difficulties which 
had arisen out of the doctrine and introduction of 
uses, the Statute of 27 Henry VIII. c. 10, commonly 
calle 1 the Statute of Uses, or, in conveyances and 
pleadings, the statute for transferring uses into 
possession, was passed. It enacts that “ when any 
person shall be seised of lands, etc., to the use, con¬ 
fidence, or trust of any other person or body politic, 
the person or corporation entitled to the use in 
fee-simple, fee-tall, for life, or years, or otherwise, 
shall from thenceforth stand and be seised or pos¬ 
sessed of the land, etc., of and in the like estate as 
they have In the use, trust, or confidence ; and that 
the estates of the persons so seised to the uses shall 
be deemed to be In li<m or them that have the use, 
tn such quality, manner, form, and condition as they 
had before in the use.” The statute thus executes 
the use,—that is. It conveys the possession to the 
use, and transfers the use to the possession, and, in 
this manner, making the cestui que use complete 
owner of the lands and tenements, as w ell at law as 
In equity ; 2 Bla. Com. 833. 

A modern use Is an estate of right which Is ac- 
quired through the operation of the statute of 27 
Henry VIII. o. 10; and which, when It may take ef¬ 
fect according to the rules of the common law. Is 
called the legal estate, and when It mav not Is de¬ 
nominated a use, with a term descriptive of Its 
modification ; Cornish. Uses Sf>. 

The common-law judges decided. In the construc¬ 
tion of this statute, that a use could not he raised 
upon a use ; Dy. 155 (A) ; and that on a feoffment 
to A and his heirs to the use of B and hla 
heirs In trust for C and his heirs, the statute 
executed only the first use, and that the second 
was a mere nullity. The judges also held 
that as the statute mentioned only such persons as 
were seised to the use of others. It did not extend 
to a terms of years, or other chattel interests, of 
which a termer Is not seised but only possessed: 
2 Bia. Com. 835. Tiedm. Eq. Jur. I 2*. The rigid 
literal construction of the statute by the courts of 
law again opened the doors of the chancery courts; 
1 Madd. Ch. Pr. 448. ^ A _ . 

Uses and trusts are often spoken of together by 
the older and some modem writers, the distinction 
being those trusts which ware of a permanent 
nature and required no active duty of the trustee 
being called uses; those In which the trustee had 
an active duty to perform, as, the payment of 
debts, raising portions, and the Iike 1 'belng called 
special or active trusts, or simply trusts; 1 13pence, 
Eq. Jur. 440. 

For the creation of a use, a consideration 
either valuable, as, money, or good , as re¬ 
lationship in certain degrees, was neces¬ 
sary ; 3 ywanst. 591; 7 Co. 40; 17 Mass. 
257 ; 14 Johns. 210. See Rksultino Use. 
The property must have been in esse, and 
such that seisin could be given ; Cro. Eliz. 
401. Uses were alienable, although in 


T 


many respects resembling ohoees in action, 
which were not assignable at common law ; 
2 Bla. Com. 881; when onoe raised, it 
might be granted or devised in fee, in tail, 
for life, or for years; 1 Spence, Eq. Jur. 456. 

The effect of the statutes or uses was 
much restricted by the construction 
adopted by the courts: it practically re¬ 
sulted, it has been said, in tne addition of 
these words, to the use , to every convey¬ 
ance; Will. R. P. 183. The intention of 
the statute was to destroy the estate of the 
feoffee to use, and to transfer it by the 
very act which created it to the cestui que 
use, as if the seisin or estate of the feoffee, 
together with the use, had, uno fiatu, 
passed from the feoffor to the cestui que use. 
A very full and clear account of riie his¬ 
tory and present condition of the law of 
uses is given in 2 Wash. R. P. 91, 150. 
See, os to a use upon a use, Tud. L. 
Cas. R. Pr. 335. Consult Spenoe, Eq. 
Jur. ; Bisph. Eq. See Charitable Uses ; 
Trusts. 

_ It is said that the word used is not de¬ 
rived from the Latin usus but comes from 
the Latin opus; 3 L. Quart. Rev. 115. 

In its untechnical sense, the word use 
has been variously constructed; 20 Ind. 
899; 69 Me. 582; 107 Mass. 290, 324; 11 
Rich. 021; thus, “to use a port” means 
to enter it, so as to derive advantage from 
its protection ; 48 N. Y. 024. 

In Civil Law. A right of receiving 
bo much of the natural profits of a thing as 
is necessary to daily sustenance. It differB 
from usufruct, which is a right not only to 
use, hut to enjoy. 1 Bro. Civ. Law 184. 

See Public Use ; Public Util¬ 
ity ; Secondary Ube. 

USE AND MANAGE. The words 
"use and manage,” considered in connection 
with the right to sell and invest the proceeds 
for the interest of a testator’s family con¬ 
ferred upon her no right to consume and sell 
the property for her own support and main¬ 
tenance alone. The only right to sell is for 
the purpose of reinvestment. 161 Ky. 394, 
170 S. W. 950. 

USB AND OCCUPATION. When a 
contract has been made, either by express 
or implied agreement, for the use of a house 
or other real estate, where there was no 
amount of rent fixed and ascertained, the 
landlord can recover a reasonable rent in 
an action of assumpsit for use and occupa¬ 
tion ; 2 Aik. 252; 4 Day 228 ; 13 Johns. 
240. 297 ; 15 Mass. 270; 10 S. A It. 251. 
This is under the Stat. of Westm. 2. See 
2 Harv. L. Rev. 877. 

The action for use and occupation is 
founded not on a privity of estate, but on 
a privity of contract; Wood, L. A T. 1882 ; 
8 S. A R. 500; therefore it will not lie 
where the possession is tortious; 2 N. A 
M’C. 150; 8 ft. A R. 600 ; 0 Ohio 871 ; 149 
U. 8. 508; or where the party is in posses¬ 
sion by the license of the owner ; 48 Minn. 
397. It will lie for the occupation of land 
in another state; 8 S. A R. 602. 

USE BY THE PUBLIC. Streets. 

"Use by the public” means all the uses to 
which the public, including pedestrians, 
have a right to put them, and to which the 
city may reasonably expect the public, 
including pedestrians, to put them. 157 
Ky. 648, 163 S. W. 1101. 

USE OF WORD. Where Congress 
has not expressly declared a word to nave 
a particular meaning, it will be presumed to 
have used the word in its well-understood 
public and judicial meaning, and cases 
Eased on a declaration made by Parliament 
that the word has a certain meaning are not 
in point in determining the intent of Congress 
in using the word. 216 U. S. 439. 

USEFUL. That which may be put 
into beneficial practice. See Patent. 

USEF ULNESS. Capabilities for use. 
The word pertains to the future as well as 
to the past. 11 S. W. Rep. (Tenn.) 948. 

USER. The enjoyment of a tiling. 
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USURY 


USES, STATUTE OF. 'cs Trusts ; 

Us*. 

TT ftH Kk Thia word is said to be de¬ 
rived from Jiutssisr, and is the name of an 
inferior officer in some English courts of 
law. Arohb. Pr. &V The office of usher 
of the court of chancery " as abolished in 
185$. 

USING FOR HIRE ' Using for 
hire” was intended to apply to cases where 
arsons, the hirers, did not take temporary 
possession, but where the owners handled 
the wagon and team for pay. 82 S. W. 386. 

USQUE AD MEDIUM FILUH 

V T M (Lat ). To the middle thread of 
the way. See Ad Medium Filum ; 7 Gray 
28. 

USUAIi TERMS. A phrase in the 
common-law practice, which meant plead¬ 
ing iasuably, rejoining gr atis, and taking 
abort notice of trial. When a defendant 
obtained further time to plead, these were 
the terms usually imposed. Wharton. 

USUCAPION, or USUCAFTION. 
In Civil Law. The manner of aoquiring 
property In things by the lapse of tune re¬ 
quired by law. 

It differs from prescription, which has tbs same 
sense, and means, ia addition, the manner of ac¬ 
quiring and loalog, by the effect of time regulated 
by law, all sorts of rights and actions. Merlin, 
JUpert. Prescription* bee PaascaurrioK. 

USUFRUCT. In Civil Law. The 
right of enjoying a thing the property of 
which is vested in another, and to draw 
from the same all the profit, utility, and 
advantage which it may produce, provided 
it be without altering the substance of the 
thing. 18 Tex. 28 ; 79 Cal. 6. 

Perfect usufruct is of things which the 
usufructuary can enjoy without altering 
their gubst&noe, though their substance 
may be diminished or deteriorated natu¬ 
rally by time or by the use to which they 
are applied ; as, a house, a piece of land, 
animals, furniture, and other movable 
effects. 

Imperfect or quasi usufruct is of things 
which would be useless to the usufructu¬ 
ary if he did not consume and expend 
them or change the substance of them; 
as, money, grain, liquors. In this case the 
alteration may take place; Pothier, TV. du 
Douaire, n. 164. 

USUFRUCTUARY. In Civil Law. 
One who has the right and enjoyment of a 
usufruct.. 

Do mat points out the duties of the usu¬ 
fructuary, which are—to make an inven¬ 
tory of the things subject to the usufruct, 
in the presence of those having an interest 
in them ; to give security for their restitu¬ 
tion when the usufruct shall be at an end ; 
to take good care of the thingB subject to 
the usufruct; to pay alt taxes and claims 
which arise while the thing is in his posses¬ 
sion as a ground rent; and to keep the 
thing in repair at his own expense. 

USURA MARTTTMA. See Fcenus 
Nauticum. 

USURIOUS CONTRACT. See 

Usury. 

USURPATION. The unlawful as¬ 
sumption of tbe use of property which be¬ 
longs to another; an interruption or the 
disturbing a man in his right and posses¬ 
sion. To ml 

According to Lord Coke, there are two 
kinds of usurpation : first* when a stranger, 
without right, presents to a church and 
his clerk is admitted; and, second , when a 
subject uses a franchise of the king with¬ 
out lawful authority. Co. Litt. 277 b. 

In Governmental Law. The tyran¬ 
nical assumption of the government by 
force, contrary to and in violation of the 
constitution of the country. 

Of Office. For one to be a usurper, of 
an office, he must have assumed not only to 
exercise some of the functions of the office 
but must have assumed to do so as an officer 
entitled to do the act in question. 131 Ky 


385, 115 S. W. 249. 

USURPED POWER. In Insurance. 

Au invasion from abroad, or an internal 
rebellion, where armies are drawn up 
against each other, when the laws aro 
silent, and when the firing of towns be¬ 
comes unavoidable. These words cannot 
mean the power of a common mob ; 2 
Marsh. Ins. 390. By an article of the 
printed proposals which are considered ns 
making a part of the contract of insur¬ 
ance, it is provided that "noloss of dam¬ 
age by fire, happening by any invasion, 
foreign enemy, or any military or usurped 
wer whatsoever, will be made good by 
is oompany.” 

USURPER. One who assumes the right 
of government by force, contrary to and 
in violation of the constitution of the 
country. TouL Droit. Civ , n. 32. 

One who intrudes himself into an office 
which is vacant, and ousts the incumbent 
without any color of title whatever; his 
acts are Void in every reepeot; 83 Gratt. 
518 ; 48 Me. 80. 

USURY. The excess over the legal 
rate charged to a borrower for the use of 
money. Originally, the word was applied 
to all interest reserved for the use of 
money ; and in the early ages taking such 
interest was not allowed. In the later 
Roman law, usury was sanctioned ; and it 
is said that taking usury was not an of¬ 
fence at common law ; Tyler, Usury 64 ; 
but see Ord. Usury 17. 

Unless there is a law limiting the rate 
of interest that can be charged for money, 
there can be no usury; 81 Ark. 484; 91 
Ga. 609; 148 Mass. 281. The enactment of 
a usury law cannot affect prior contracts; 
76 Ga. 822 ; 84 Neb. 181. If a contract is 
usurious, no custom can legalize it; 85 
Ala. 379. A note void for usury in its in¬ 
ception cannot be enforced by au innocent 
purchaser for value ; 19 U. S. App. .455. 

"The shifts and devices of usurers to 
evade the statutes against usury have 
taken every shape and form that the wit of 
mft.ii coulu devise, but none have been 
allowed to prevail. Courts have been 
astute in getting at the true intent of the 
parties and giving effect to the statute.” 
62 N. Y. 846. 

There must be a loan in contemplation 
of the parties ; 7 Pet. 109 ; 14 N. Y. 98; 8 
Ind. 232; and if there be a loan, however 
disguised, the contract will be usurious, if 
it be so in other respects. Where a loan 
was made of depreciated bank-notes, to 
be repaid in sound funds, to enable the 
borrower to pay a debt he owed, dollar for 
dollar, it was considered as not being usu¬ 
rious ; 1 Meigs 585. The bona fide sale of 
a note, bond, or other security at a greater 
discount than would amount to legal inter¬ 
est is not per sea loan, although the note 
may be indorsed by the seller and he re¬ 
mains responsible ; 1 Ia. 30 ; 6 Ohio St. 19 ; 
29 Miss. 212. But if a note, bond, or other 
security be made with a view to evade the 
laws of usury, and afterwards sold for a 
less amount than the interest, the trans¬ 
action will be considered a loan ; 15 Johns. 
44; 12 8. Sc R. 46 ; 6 Ohio St. 19 ; and a 
Bale of a man’s own note indorsed by him¬ 
self will be considered a loan. Usury can¬ 
not arise from the purchase from brokers 
of a note at a discount; 72 Hun 878. Nor 
is there usury in a transaction for the sale 
and repurchase of securities, where there 
is no loan ; 122 U. S. 467. It is a general 
rule that a contract which in its inception 
is unaffected by usury can never be invali¬ 
dated by any subsequent usurious transac¬ 
tion ; 7 Pet. 109; 10 Md. 57. On the other 
hand, when the contract was originally 
usurious, and there is a substitution by a 
new contract, the latter will generally be 
considered usurious; 15 Mass. 96 ; but a note 
or other contract for the payment of money 
is not usurious and void for providing for 
the payment of more than the statutory 
interest after maturity; 22 Miec. Rep. 279. 

There must be a contract for the return 
of the money at all events; for if the re¬ 
turn of the principal with interest, or the 



principal only, depend upon a contingency, 
there can be no usury ; I Wall. 604; but H 
the contingency extend only to interest, 
and the principal be l>eyond the reach of 
hazard, the lender will be guilty of usury 
if he receive interest beyond the amount 
allowed by law. Where the principal is put 
to hazard in insurances, annuities, and bot¬ 
tomry, the parties maycluirge and receive 
greater interest than is allowed by law In 
common cases, and the transaction will not 
be usurious : 2 Pet. 537. See 18 WaU. 875. 

To constitute usury, the borrower must 
not only be obliged to return the principal 
at all events, but more than lawful in¬ 
terest : this pert of the agreement must be 
made with full consent and knowledge of 
the contracting parties ;l B. Sc P. 154. 
The fact that the usurious interest is paid 
in notes of another party, instead of money, 
ia immaterial; 98 N. C. 244 ; 99 Go. 291. 

When the contract is made in a foreign 
country, the rate of interest allowed by 
the laws of that country may be ohargeo, 
and it will not be usurious, although 
greater than the amount fixed by law in 
this ; Story, Confl. of Lawsg 292. Parties 
may contract for interest according to the 
place of the contract or the place of per¬ 
formance ; 1 Wall. 298 ; 64 N. C. 88. 
Where there is no agreement made, the 
law of the place of the contract governs, 
in the absence of any intent to evade the 
usury laws; 73 N. Y. 472 ; 82 Ind. 16. A 
note made, dated, and payable in New 
York, without intent or maker that it 
should be elsewhere discounted, if nego¬ 
tiated in another state at a rate of interest 
lawful there, but excessive in New York, 
is usurious; Rorer, Int. St. Law 112; 77 
N. Y. 573. See Conflict of Laws. 

To constitute usury, both parties must 
be cognizant of tbe facts which the 

transaction usurious ; 44 Barb. 52 L ; see 80 
8. C. 61; but a mistake in law will not 
protect the parties; 9 Maas. 49 ; though a 
miscalculation will, it seems; 2 Cow. 770. 
If a contract be usurious in itself it must 
be taken to have been so intended ; 100 N. 
C, 889. An agreement by a mortgagor to 
pay taxes on the mortgage debt is not nec¬ 
essarily usurious; 24 Md. 62; nor is a 
clause in a bill of exchange, providing at¬ 
torney fees for collection; 84 Ind. 149; 
and so of a mortgage ; 80 la; 181; and so 
of a note ; 142 Ill. 589. See 80 Ga. 55. In 
some states the usurious excess above tbe 
Lawful rate, alone, is void ; 6 Phila. 84; 
Bisph. Eq. $ 222. 

A bona fide sale by one person of a bond 
of another, at an exorbitant rate of dis¬ 
count, is not illegal; 8 Stockt. 862. A 
sale of a note or mortgage for less than its 
face, with a guarantee of payment in full, 
is not usurious; 85 Barb. 484 ; nor is a 
contract to pay a bushel and a half of corn 
within a year, for the loan of a bushel; 12 
Fla. 552. An agreement to pay interest on 
accrued interest is not invalid; 10 Allen 
82 ; 55 N. Y. 621; but it has been held that 
compounding interest on a note is usurious; 
76 N. C. 814 ; but see 46 Ill. App. 139. 

Interest may be collected on coupons; 64 
Neb. 181. See 86 id. 148 ; 5 Tex. Civ. App. 
167. 

The ordinary commissions allowed by 
the usages of trade may be charged with¬ 
out tainting a contract with usury ; but it 
must plainly appear that the commissions 
are oharged for other services, and are not 
merely a device to evade the law; 2 Pat. Sc 
H. 110. A bonus paid to an agent in ad¬ 
dition to legal interest renders the loan 
usurious, when it enures to the benefit of 
the principal under the agent’s contract; 
158 U. S. 318. Commission maybe oharged 
by a merchant for accepting a Dill; 18 A rk. 
456; but a commission charged in addition 
to interest for advanc ing money ia usuri¬ 
ous ; 12 La. Ann. 660. Where a banker dis¬ 
counts a bill payable in a distant plaoe, he 
may oliarge the usual rate of exonange on 
that place ; but if such charge be an exoess 
of the usual rate it will be considered a 
device to cover usurious interest ; 8 Ind. 
58. See 98 U. S. 844. Where a gratuity is 
given to influence the making of a loan, it 
will be oonaidered usurious ; 7 Ohio St. 887. 
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The fact that an agent, authorized to lend 
money for lawful interest, exacts for his 
own benefit, and without his principal’s 
knowledge, more than the lawful rate, 
does not render the loan usurious; 58 Fed. 
Hep. 410; 116 U. S. 96. The burden of 

S roof is on the person pleading usury ; 22 
Fa. 198; 67 Ark. 251; and where the con¬ 
tract, is valid on its face, affirmative proof 
must be made that the agreement was cor¬ 
ruptly made to evade the law ; 97 U. 8. 18. 
Where parties exchange their notes for 
mutual accomodation, and both or either 
are sold at a higher than the legal rate, 
they are usurious.; Hill & D. 65. 

The common practice of reserving the 
interest on negotiable paper at the time of 
making the loan is very ancient, and is 
sanctioned by law; Sewell, Banking'. An 
agreement to pay annually in advance is 
not usurious ; 86 Neb. 146 ; 49 Ill. App. 564. 

The offence of taking usury is not con¬ 
doned by the absence of intent to violate 
the statute ; 50 N. Y. 487 ; but see 20 Wise. 
407. 

The one who has contracted to pay usury 
may set up the defence ; 55 Ina. 84L; 17 
K&ns. 855 ; and so may his privies; 49 N- 
Y. 636 ; 47 Ala. 802; and his legal repre¬ 
sentatives ; 100 Ala. 465; and his surety ; 
39 Ind. 106 (but see 60 Vt. 105 ; 35 N. J.L. 
265) ; or a guarantor ; 20 Me. 28 ; but one 
who buys an equity of redemption cannot 
set up the defence against the mortgage ; 
24 N. J. Eq. 120; nor can & second mort¬ 
gagee set up usury as a defence to a prior 
mortgage; 17 Kans. 855 (but see 26 Lad. 
94 ; 59 Barb. 239). 

The defence of usury must be supported 
by clear proof ; Perl. Int. 282; 57 111. 188 ; 
86 Wise. 890 ; 188 N. Y. 628 ;:which may be 
extrinsic to the contract; 9 Pet. 418; an 
express agreement for usury need not be 
proved*; 2 Pick. 145. 

Usurious interest does not render a mort¬ 
gage void ; 92 Ga. 675 ; 81 id. 278; and 
where a loan is originally usurious, the de¬ 
fence of usury applies to all renewals ; and 
when action is brought on any renewal 
note, no matter how remote, all payments 
of interest on such usurious loan may be 
applied on the principal; 89 Neb. 485; 24 
id. 680 ; 87 Minn. 441; id. 182; and & 
second note renewing a former one, but in¬ 
cluding an additional sum, is usurious; 101 
N. C. 99. National banks may charge in¬ 
terest at the rate allowed by the laws of the 
state, territory, or district where the bank 
is located, and no more, except that where, 
by the lawa of any state, a different rate is 
limited for banks of issue organized under 
state laws, they may charge such rate. 
When no rate is fixed by the laws of the 
state, territory, or district, the bank may 


charge a rate not exceeding seven per cen¬ 
tum. and such interest may betaken in, ad¬ 
vance. And the purchase, discount, or sale 
of a bona fide bill of exchange, payable at 
another place than the place of Booh pur¬ 
chase, at not more than the current rate of 
exchange for Bight drafts, in addition to 
the interest, shall not be considered as 
usurious ; R. 8. § 5197. 

The charging a rate of interest greater 
than is allowed when knowingly done 
shall be deemed a forfeiture of the entire 
interest. In case the greater rate of inter¬ 
est has been paid, the person by whom it 
has been paid, or his legal representatives, 
may recover back, in an action in the na¬ 
ture of an action of debt, twice the amount 
of the interest thus paid, provided such 
action is commenced within two years 
from the time the usuriousaction occurred; 
R. S. § 5798. 

It is now conclusively settled that the 
penalty declared in R. 9. § 5198 is superior 
to and exclusive of any state penalty ; 91 
U.S. 29; 72Pa. 209 ; 44 Ind. 298.; 115 Mass. 
539; contra , 57 N. Y. 100. A national bank 
is not justified in charging a usurious rate 
of interest because the statutes of the state 
permit usurious interest to be taken only 
by certain specified ; ll Bank. Mag. 

787. See also 141 U. S. 884 ; 8 U. 8. App. 
7; 18 Sup. Ct. R. 890. 

See Interest. 9 L. R. A. 292. 

UTAH. One of the states of the United 
States, to which it was admitted July 4, 
1896, under the act of January 16, 1896. 

UTERINE (Lat. uterus ). Born of the 
same mother. 

UTERINU8 (Lat.). Uterine : bom of 
t he same mother; a sister or brother from 
one and the same mother, but a different 
father, may be called a uterine sister and 
uterine brother. See Uterine. 

UTF AN QENETHEF, UTFANO- 
THJriJP. The right of a lord to punish a 
thief dwelling out of his liberty, and com¬ 
mitting theft without the same, if taken 
within the junsdiotion of the manor. 
CoweL See Infanoenethef. 

UTI POSSIDETIS (Lat. as you pos¬ 
sess). A phrase used to signify that the 
parties to a treaty are to retain possession 
of what they have acquired by force during 
the war. lioyd’s Wheat. Int. Law § 545. 

A treaty which terminates & war may 
adopt this principle or that of the status 
quo ante helium (q. V.), or a combination of 
the two. In default of any treaty stipula¬ 
tion, the former doctrine prevails. See 
Treaty of Peace. 

UTILITY. Sec Public Utility Patent. 


TJTBUBL In Sootch Law. An in¬ 
terdict as to movables, by which the color¬ 
able possession of a bona fide holder is con¬ 
tinued until the final settlement of a con¬ 
tested right: corresponding to uti posst- 
detis as to heritable, property. Bell, Diet. 

UTRUMQUE NOSTRUM (L. Lat ) 

Both of us. 

UTTER. In Criminal Law. To offer- 
to publish. 

To utter and publish a counterfeit note is 
to assert and declare, directly or indirectly, 
by words or actions, that the note offered 
is good. It iB not necessary that it should 
be passed in order to complete the offence 
of uttering; 2 Binn. 888; Cl. Cr. L. 801. 
It seems that reading out a document, al¬ 
though the party refuses to show it, is a 
sufficient uttering; Jebb, Cr. Cas. 282. 
The merely showing a false instrument 
with intent to gain a credit, when there 
was no intention or attempt made to 
it, it seems, would not amount to an utter¬ 
ing I Russ. & R. 200. Using a forged in¬ 
strument in some way, in order to get 
money or credit upon it, or by means of if, 
is sufficient to constitute an uttering; 2 
Den. Cr. Cas. 476. 

The word uttering , used of notes, does 
not necessarily import that they are trans¬ 
ferred as genuine ; it includes any delivery 
of a note for value (as by a sale of the notes 
as spurious) with the intent that (hey 
should be passed upon the public as gen¬ 
uine ; 1 Abb. U. 8. 135. 

The offence is complete when a forged 
instrument is offered; it need not be ac¬ 
cepted ; 2 Bish. Cr. L. § 605. Recording a 
forged deed is uttering it; 27 Mich. 38ft; 
so is bringing suit on a forged paper ; 20 
Gratt. 783. The legal me&ping of the word 
utter is in substance to offer; Bish. Cr. L. 
§607. 

Forged Check. To constitute the offense 
of “uttering a forged check,” the check must 
be a forgery and be also put into circulation. 
151 Ky. 517, 152 S. W. 574. 

UTTER BARRISTER. In English 
Law. Those barristers who plead with¬ 
out the bar, and are distinguished from 
benchers, or those who have been readers 
and who are allowed to plead within the 
bar, as the king’s council are. See Bar¬ 
rister. 

UTTOL. See Intol and Uttol. 

UXOR (Lat.). In Civil Law. A 
woman lawfully married. 

UXORCIDE. The killing of a wife by 
her husband ; one who murders his wife. 
It is not a technical term of the law. 
Black, L. Diet. 


V. 


V. A common abbreviation of versus, in 
the tit lee of causes, and reported cases. 

V. L. O. I*. Violating Local Option Law. 
The letters were held to be sufficient when 
used in an indictment, instead of the words 
they represent, 73 S. YV. 1028. 

VAOAJTCY. A place which is empty. 
The term is principally applied to cases 
where the office is not filled. As applied 
to an office, it has no technical meaning; 
93 CaL 153 ; 96 Ind. 974. 

By the constitution of the United States, 
the president has the power to fill vacan¬ 
cies that may happen during the recess of 
the senate. See Tenure op Office ; Offi¬ 
cer ; Resignation ; 1 So. L. Rev. n. a. 184. 

VACANT. See Officer. 

VACANT LANDS. See State Lands. 


VACANT POSSESSION. A term 
applied to an estate which has been aban¬ 
doned by the tenant: the abandonment 
must be complete in order to make the poe- 
session vacant, and, therefore, if the tenant 
have goods on the premises it will not be 
so considered. 3 Chitty, BaiL 177; 3 Stra. 
1084. 

A dwelling-house furnished throughout, 
from which the owner has removed for a 
season, intending to return and resume 
possession, was held not vacant, within 
the meaning of a policy ol insurance ; 81 
N. Y. 184. 

VACANT SUCCESSION. An in¬ 
heritance for which the heirs are un¬ 
known. 

VACANTIA BONA. In Civil Law. 

Goods without an owner. Suoh goods 
escheat. 

VACATE. To annul; to render an 
act void: as, to vacate an entry which has 
been made on a record when the oourt lias 
been imposed upon by fraud or taken by 
surprise. 

VACATION. That period of time be- 
tween the end of one term and beginning 
of another. During vacation, rules ana 
orders are made in such cases as are ur¬ 
gent, by a judge at his chambers. See 
TERR. 

VACATION HARRIS TEE. See 
Barrister. 


V ACC ARIA (Lat. txzcea, a cow). A. 
dairy-house. Co. Litt, 5 b. 

VACCINATION. The Vaccination 
Act of 1888 requires that every child born 
in England shall be vaccinated within six 
months of its birth. Bnt if a parent with¬ 
in four months from the birth of the child 
satisfies two justices that he conscien¬ 
tiously believes that vaccination would be 
prejudicial to the health of the child, and 
delivers within seven days thereafter a 
certificate from such justices to the vac¬ 
cination officer, he is exempted from the 
penalties provided in the act for non- 
compliance therewith. See 43 SoL Jour. 
814 

It Is within the police power of the 
■ st a t e to compel tl»e vaccination of children 
attending the public schools; 167 Ill. 67; 
and an act requiring compulsory vacci¬ 
nation k not in conflict with the pro* 
▼felons of the federal constitution; 83 AtL 
Ben. 848. Pupils may be excluded for re¬ 
fusing to be vacci n ated daring a smallpox 
scars; 163 Pa. 476: they may oe denied ad- 
mfesion to the schools: 83 N. Y. SuppL 
&B8; bqt itJiw bean beta that a rule of the 


board of health excluding a pupil who is 
not vaccinated Is void in the a bee nee of a 
statute authorising it ; 87 L. R. A. (Wis.) 
157 ; 167 I1L 67. See 25 L. R. A. 152 ; 38 
id. 830; 47 Am. St. Rep. 546; Police 
Power. 

VADIMONIUM. In the Roman 
Law. Bail or security ; the giving of bail 
for appearance in court; a recognizance. 
Burrill; Calv. Lex. 

VADIUM MORTUUM (Lat.). A 
mortgage or dead pledge ; it is a security 
given by the borrower of a sum of money, 
by which he grants to the lender an estate 
in fee, on condition that if the money be 
not repaid at the time appointed, the 
estate so pot in pledge shall continue to 
the lender as deaa or gone from the mort¬ 
gagor. 3 Bis. Com. 257. 

VADIUM FONEBX. To take bail 
for the appearance of a person in a oourt 
of justice. Toml. 

VADIUM VIVUM (Lat.). A species 
of security by which the borrower of a 
sum of money made over his estate to the 
lender until he had received that sum out 
of the issues and profits of the land; it 
was so called because neither the money 
nor the lands were loet, and were not left 
in dead pledge, but this was a living 
pledge, for the profits of the land were 
constantly paying off the debt. Littleton 
§ 206; 1 Powell, Mortg. 8, 

VAGABOND. One who wanders 
about idly, who has no certain dwell¬ 
ing. It is not synonymous with vagrant. 
28 Tex. App. 563. 

VAGRANCY. When not defined by a 
statute, it must be considered such a vaga¬ 
bondage as fairly comes within the com¬ 
mon-law meaning of the word, 41 Mich. 
390 ; 90 id. 8. 

VAGRANT. A person who lives idly, 
without any settled home. A person who 
refuses to work, or goes about begging. 
This latter meaning is the common one in 
statutes punishing vagrancy. See 1 Wife. 
881; 8 Term 36 ; 90 Mich. 8. See Tramp. 

VAGRANT ACT. In English Law. 

The statute 5 Geo, IV. o. 88, which is an 
act for the punishment of idle and dis¬ 
orderly persons. 3 Chit. Stat. 145. 

VAGUENESS. Uncertainty. 

Certainty is required in contracts, wills, 
pleadings, judgments, and, indeed, in all 
the acts on whioh courts have to give a 
judgment, and if they be vague bo as not 
to be understood, they are, in general, in¬ 
valid ; 5 B. & C. 588. A charge of fre¬ 
quent intemperance andhabitnalindolenoe 
Is vague ana too general; 3 Mart. La. n. b. 
580. See 86 Ch. Div. 848; Certainty ; 
Nonsense; Uncertainty. 

VALBSHERIA. See Engleshdbr. 

VALID. Having foroe, of binding 
foroe; legally sufficient or efficacious; 
authorised by law, Anderson, L. Diot. 

VALIDITY. Legal sufficiency in con¬ 
tradistinction to mere regularity. An 
official sale, an order, judge: ^nt, or decree 
may be regular; the whole practice in 
reference to its entry may be correct, but 
still Invalid for reasons going behind the 
regularity of Its forms. 1 fflipp. 487. 

VALIDITY OF AUTHORITY. In 

130 U. 8. 210. Mr. Chief Justice Fuller said : 
“Whenever tne power to enact a statute as 
it is by its terms, or made to read by con¬ 


struction, is fairly open to denial and denied 
the v&liaity of such statute is drawn in 
question, but not otherwise. “And the 
Chief Justice added upon the authority of 
6 Wall. 258, 261, 262, that the word “au¬ 
thority" stands upon the same footing 252 
U. S. 6. 

VALLEY. The common understanding 
of the word “valley" as applied to a moun¬ 
tainous country is os meaning lowlands in 
contradistinction to mountain slopes and 
ridges. 167 Fed. 669. 

VALOR BENEFICIORUM (Lat.). 
The value of every ecclesiastical benefice 
and preferment, according to which the 
first-fruits and tenths are collected and 
paid. The valuation by which the clergy 
are at present rated was made 26 Hen. 
VIII., and is commonly called The Bang’s 
Books. 1 Sh&rsw. Bla. Com. *284. 

VALOR MARITAGII (Lat.). The 
amount forfeited under the ancient 
tenures by a ward to a guardian who had 
offered her a marriage without disparage¬ 
ment, which she refused. It was so much 
as a iui'y would assess, or as any one 
would give bona fide, for the value of the 
marriage. Littleton 110. A writ which 
lay against the ward, on coming of full 
age, for that he was not married by his 
guardian, for the value of the marriage , 
and this though no convenient marriage 
liad been offered. Tenues de la Ley . 

VALUABLE CONSIDERATION. 

See Consideration. 


VALUABLE PAPERS. Papers of 
some value ; worthy of preservation. An¬ 
derson ; 5 Coldw. 135. 

VALUABLE SECURITY. Every 
valuable security is a valuable thing, but 
many valuable things are not valuable 
securities. The words *' other valuable 
things " include everything of value; 85 
N. J. L. 452; as a promissory note ; 29 id. 
18. Ioe has been held a valuable article; 
83 Ind. 402. Valuable papers are not 
papers having a money value, but only 
suoh aa are kept and considered worthy of 
being taken care of by the particular 
person; 2 Head (Tenn.) 306. They have 
been defined to be such as are regarded by 
a testator as worthy of preservation: in 
his estimation, of some value. The term 
is not confined to deeds for lands or 
slaves, obligations for money or certifi¬ 
cates of stock ; 5 Coldw, 139. 

See Valuable Tbino. 

VALUABLE THING. As distin¬ 
guished from ‘valuable security' : 'Valuable 
thing’ is more comprehensive than 'valuable 
security.’ Every valuable security is a 
valuable thing, but many valuable things are 
not valuable securities. 29 Am. A Eng. 
Encyc. 2nd ed., 575 ; 35 N. J. L. 452. 

VALUATION. The act of ascertain¬ 
ing the worth of a thing. The estimated 
worth of a thing. 7 Nev. 99. flee Value. 

VALUATION LIST. In English 
Law. A list of all the ratable heredita¬ 
ments in a parish. 

VALUE. The utility of an objeot. 
The worth of an object in purchasing 
other goods. The first may be called value 
in use; the latter, value in exchange. 

When applied without qualification to 
property of any description, necessarily 
m^mi £he price which It will command in 
the market; 17 Wend. 899. See 80 W. 
Vfe. m. In an Indictment, it has been 
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held to be a synonym of 44 effect ” or 44 im¬ 
port." 25 Ohio St. 488. 

Value differs from price, q. v. The latter Is ap¬ 
plied to Uts Cattle and animals; to a declaration, 
therefore, for taking cattle, they ought to be said 
to be of such a price : and In a declaration for tak¬ 
ing dead chattels, or thoee whloh never had life, 
It ought to lay them to be of such a 7&lue ; 2 Lilly, 
Abr. 628. See 110 Blase. 128. 

It is also distinguished from income 
when applied to property; 45 Barb. 247. 
As used in reference to lands taken under 
eminent domain, it is a relative term, de¬ 
pending on the circumstances. Salable 
value, actual value, and cash value all 
mean the same thing and are designed to 
effect the same purpose; Burr. Tax. 227. 
See 101 U. S. 163. See Intrinsic Value. 
Upon the question of the value of an article 
evideuce of its original cost is relevant; 
88 Fed. Rep. 95. See*F air Value Intrinsic 
Value. Net Value. 


tagious, and the court found that the cattle 
died of 14 Texas fever," and it was infec¬ 
tious, held that the variance was immate¬ 
rial ; 163 U. S. 468. So wherein an indict¬ 
ment the name of the “National State 
Bank,” “carrying on a national banking 
business at the City of Exeter,” was used 
instead of 44 The National Granite State 
Bank of Exeter163 U. S. 87. 

VASSAL. In Feudal Law. The 

name given to the holder of a fief bound to 
perform feudal service: this word was 
then always correlative to that of lord, en¬ 
titled to such service. * 

The vassal himself might be lord of some 
other vassal. 

In after-times, this word was used to 
signify a species of slave who owed servi¬ 
tude and was in a state of dependency on 
a superior lord. 2 Bla. Com. 53. 


VENIRE (Lat.) (To come.) The name 
of a writ by which a jury ie summoned. 
Otherwise termed a venire facias. 

VENIRE FACIAS (Lat.). That you 
cause to come. According to the English 
law, the proper process to be issued on an 
indictment for any petit misdemeanor, on 
a penal statute, is a writ called venire fa¬ 
cia a. 

It is in the nature of a summons to cause 
the party to appear; 4 Bla. Com. 18, 351. 
SeeThomp. & M, Juries 62. 

VENIRE FACIAS JURATORE8 

(Lat.). (Frequently called venire simply.) 

The name of a writ directed to the sher¬ 
iff, commanding him to cause to come from 
the body of the county, before the court 
from which it issued, on some day certain 
and therein sjiecified, a certain number of 
qualified citizens who are to act as jurors 
in the said court. Steph. PI. 104. See 6 S. 
ft R. 414; 3 Chitty, Pr. 797 ; Jury. 

VENTRE FACIAS DE NOVO (Lat.). 
The name of a new writ of venire facias; 
this is awarded when, by reason of some 
irregularity or defect in the proceeding on 
the first venire, or the trial, the proper ef¬ 
fect of the venire has been frustrated, or 
the verdict become void in law; as, for ex¬ 
ample, when the jury has been improperly 
chosen, or an uncertain, ambiguous, or de¬ 
fective verdict has been rendered. Steph. 
PI. 120; or when a judgment is reversed 
on a writ of error. 

A motion for a venire de novo is properly 
denied, where there is no defect, ambi¬ 
guity, or uncertainty in the verdict; 6 Ind. 
App. 268 ; 8 id. 590; and upon reversal of 
a judgment, the awarding the writ is con¬ 
trolled by the character of the case and the 
sound discretion of the appellate court; 
98 Pa. 142. See Res Judicata. 

VENIT ET DIGIT (L. Lat ). Comes 
and says. 

VENIT ET DEFENDIT (L. Lat ) 

Comes and defends. 

VENTE. (Ft. from vendre, to sell.) 
Sale. Burrill; Britt, c. 26. 

VENTE A REMERE . In French 
Law. A sale made, reserving a right to 
the seller to repurchase the property sold 
by returning the price paid for it. 

The term ls used in Canada and Louisi¬ 
ana. The time during which a repurchase 
may be made cannot exceed ten years, and, 
if by the agreement it so exceed, it shall 
be reduced to ten years. 

VENTER, VENTRE (Lat. the belly). 
The wife ; for example, a man has three 
ohildren by the first and one by the second 
venter. A child is said to be en ventre sa 
mere before it is born ; while it is a fcetus. 
See Unborn Child. 

VENTRE INSPICIENDO. See De 
Ventre Inspiciendo; Jury of Women; 
Physical Examination. 

VENUE (L. Lat. visnetum, neighbor¬ 
hood- The word was formerly spelled 
visne. Co. Litt. 125 a). 

The county in which the facts are al¬ 
leged to have occurred, and from which 
the jury are to come to try the issue. 
Gould, PI. o. 8, § 102; 1 How. 241. Some 
certain place must be alleged as the place 
of occurrence for each traversable fact; 
Com. Dig. Pleader (C. 20). Generally, in 
modern pleading, in civil practice, no 
special allegation is needed in the body of 
the declaration, the venue in the margin 
being understood to be the place of occur¬ 
rence till the contrary is shown ; Hempet. 
236. 

In local actions the true venue must be 
laid ; that is, the aotion must be brought in 
the cpunty where the cause of aotion arose, 
where the property is situated, in actions 
affecting real property; 2 Zabr. 304; and 
there o* n be no onange of venue in such 
oases; 8 N. Y. 204. Thus, in actions on a 
at common law, founded on privity 
of contract, as debt or covenant by lessor 
or lessee ; 1 Saund. 241 b ; 8 8. ft R. 500; 


VALUE RECEIVED. A phrase usu¬ 
ally employed in a bill of exchange or prom¬ 
issory note, to denote that a considera¬ 
tion has been given for it. These words 
are not necessary ; 11 A. ft E. 702 ; 21 Wise. 
607 ; though it is otherwise in some states 
if the bill or note be not negotiable; 19 
Conn. 7 ; 29 I1L 104; extrinsic evidence is 
admissible between immediate parties to 
prove absence, failure, or illegality of con¬ 
sideration ; 5 Allen 589 ; 9 id. 45, 253. 

The expression value received, when put 
in a bill of exchange, will bear two inter¬ 
pretations ; the drawer of the bill may be 
presumed to acknowledge the fact that he 
has received value of the payee ; 3 Maule 
ft S. 351 ; 2 McLean 213 ; or when the bill 
baa been made payable to the order of the 
drawer and accepted, it implies that value 
has been received by the acceptor; 5 Maule 
& S. 65; 19 Barb. 409. In a promissory 
note, the expression imports value received 
from the payee ; 5 B. & C. 360 ; and suffi¬ 
ciently expresses a consideration ; 149 U. 
S. 298 ; although not necessarily in money ; 
32 la. 265. 

VALUED POLICY. See Policy. In 
surance, Rental Insurance. 

VARA. A measure used in Mexican 
land grants equal to 32.9927 inches. 161 
U. S. 219. 

VARIANCE. A disagreement or dif¬ 
ference between two parts of the same 
legal proceeding which ought to agree to¬ 
gether. Variances are between the writ 
and the declaration, and between the dec¬ 
laration, or bill in equity, and the evi¬ 
dence. 

Variance in matter of substance is fatal 
to the action; 4 Ala. 319; 10 Johns. 141; 
and is ground for demurrer or arrest of 
judgment; 3 Den. 356; 7 T. B. Monr. 290 ; 
but if in matter of form merely, must be 
Leaded in abatement; 1 111. 298; 1 McLean 
19 ; or special demurrer; 2 Hill S. C. 
585; and a variance between the allega¬ 
tions and evidence upon some material 
points only is as fatal as if upon all; 7 
Taunt. 385 ;.but, if it be merely formal or 
immaterial matter, will be disregarded ; 7 
Cra, 408 ; 11 Ala. 542. The court may al¬ 
low a technical variance between the 
pleadings and proofs to be cured by an 
amendment not introducing any other 
cause of action or affecting the merits of 
the case between the parties; 138 U. 8. 
623. Slight variance from the terms of a 
written instrument which is professedly 
set out in the words themselves is fatal; 
Hampst. 294. 

It is too late after plea to take advantage 
of a variance between the description in 
the writ and the declaration of property re¬ 
plevied ; 95 Mich. 594. 

Where, in an action on contracts, the 
pleader did not set out the exact words of 
the contract, and a different contract ex¬ 
pressed in different words was proved, 
there is no real varianoe, as the difference 
between the declaration and the proofs 
must be real and tangible to constitute a 
variance ; 25 U.. S. App. 58. Where the 
plaintiff declared that his cattle died of 
44 Texas oattle fever,” and that it was con¬ 


VAVASOUR (diminutive from vasa- 
lus, or, according to Bracton, from vas sor- 
titUrS ad valituainem). One who was in 
dignity next to a baron. Britton 109 ; 
Bracton, lib. 1, c. 8. One who held of a 
baron. Encyc. Brit, 

VEC TIG ALIA. In Roman Law. 

Duties which were paid to the prince for 
the importation and exportation of certain 
merchandise- They differed from tribute, 
which was a tax paid by each individual. 
Code 4. 01. 5. 13. 

VEHICLE. The word includes every 
description of carriage or other artificial 
contrivance used or capable of being used 
as a means of transportation on land ; U. 
S. Rev. Stat. § 4; a street sprinkler is a 
vehicle; 71 Mo. 92 ; but not a street car; 
14 Pa. 484; or a ferry boat; 25 Ind. 286. 
See Bicycle ; Team. 

VEIN. See Lode. 

V33JOURS. An obsolete word, which 
signified viewers or experts. 

VENAL. Something that is bought. 
The term is generally applied in a Dad 
senqe ; as, a venal office is an office which 
lias been purchased. 

VEND AND VENDING. The words 
“vend” and “vending", as used in $ 4952, Rev. 
Stat., in regard to the copyright protection 
afforded authors and as used in § 4884 Rev. 
Stat. : in regard to the protection accorded 
inventors for their patented articles, are 
substantially the same, and the protection 
intended to be secured to authors and inven¬ 
tors is substantially identical. 229 U. S. 2. 

VENDEE. A purchaser ; a buyer. 

VENDITION. A sale; the act of sell¬ 
ing. 

VENDITIONI EXPONAS (Lat.). 
That you expose to sale. 

In Praotice. The name of a writ of 
execution, directed to the sheriff, com¬ 
manding him to sell goods or chattels, and 
in some states, lands, which he has taken 
in execution by virtue of a fieri facias, and 
which remain unsold. 

Under this writ the sheriff is bound to 
sell the property in his hands, and lie can¬ 
not return a second time that he can get 
no buyers; Cowp. 406. 

VENDITOB REGIS (Lat.). The 
king's salesman, or person who exposes to 
sale goods or chattels seized or distrained 
to answer any debt due to the king. Cowel. 
This office was granted by Ed w. L to Philip 
de Lordiner, but was seized into the king’s 
hands for abuse thereof. 2 Edw. II. 

VENDOR* The seller ; one who dis¬ 
poses of a thing in consideration of money. 

VENDOR'S LIEN. An equitable lien 
allowed the vendor of land sold for the 
unpaid purchase-money. 8 Pom. Eq. Jur. ft 
1260. See Lien. 

VENIA AETATI8 (Let.). A privilege 
granted to a person not of age, by the sov¬ 
ereign, whereby the party is entitled to 
act, and to have all the powers to act, as if 
he were of full age. 
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VBBDIOT CONTRARY TO LAW 


vwnue ia transitory, but when founded in 
privity of estate, as in oase of aasiKpiuent, 
the renue is looal; I Saund. 857. By vari¬ 
ous wIt statutes, however, actions on 
Imm» have become generally transitory. 
In such action, some particular place, as, 
a tofrn, Tillage, or parish, must formerly 
have been designated ; Co. Litt. 185. But 
it is said to be no longer necessary except 
in replevin : 8 East w3 ; 1 Ohitty, PI. 251. 
As to where the venue is to be laid in case 
of a change of county lines, see 18 Oa. 
690 ; 16 Pa. 3 ; 102 Cal. 501. 

In fronsifory oof ions the venue may be 
lfrvl in any county the plaintiff chooses; 
that is, he may bring suit wherever he may 
find the defendant, and lay his cause of 
action to have arisen there, even though 
the cause of action arose in a foreign juris¬ 
diction ; Steph. PI. 306 ; 18 Gft- 690 ; 1 How. 
241. In case the cause was to be tried in 
a different county from that in which the 
matter actually arose, the venne was an¬ 
ciently laid by giving the place of occur¬ 
rence, with a scilicet giving the place of 
trial; 1 How. 241 ; 3 Zabr. 279, In some 
cases, however, by statutes, the venue in 
transitory actions must be laid in the 
county where the matter occurred or 
where certain parties reside ; 3 Bla. Com. 
294. And generally, by statute, it must 
be in the county where one of the parties 
resides, when between citizens of the same 
state. 

In criminal proceedings the venue must 
be laid in the county where the occurrence 
actually took place ; 4 C. A P. 368 ; and 
the act must be proved to have occurred 
in that jurisdiction; 26 Pa. 513; 4 Tex. 
450; 8 Gal. 202. Where the offence is com¬ 
mitted by letter, the sender may be tried 
at the place where the letter is received 
by the person to whom it is addressed; 136 
U. 8. 256. See 49 Fed. Rep. 843. An in¬ 
dictment for murder charging that an 
offence was committed on board of an 
American vessel on the high seas witiiin 
the jurisdiction of the court and within 
the admiralty jurisdiction of the United 
States, sufficiently avers the locality of the 
offence ;.L54 U S. 134. One who obtains 
goods from a salesman under false pre¬ 
tences may be tried in the county from 
which the goods were shipped; 167 Pa. 
225. 

Statement of venue in the margin and 
reference thereto in the body of an indict¬ 
ment is a sufficient statement of venue ; 89 
Me. 78 ; 8 Mo. 283 ; and the venue need not 
be stated in the margin if it appears from 
the indictment; 5 Gray 478 ; 25 Conn, 48 : 

2 McLean 580. 

Want of any venue is a cause for demur¬ 
rer ; 5 Mass. 94 ; or abatement; Archb. 
Civ. PI. 78 ; or arrest of judgment; 4 Tex. 
450. So defendant may plead or demur to 
a wrong venue ; 13 Me. 130. Change of 
venue may be made by the court to pre¬ 
vent, and not to cause a defeat of justice ; 

3 Bla Com. 294 ; 2 Wise. 397 ; 20 III. 259 ; 
both in civil; 7 Ind. 110; 31 Mias. 490 ; and 
criminal oases ; 7Ind. 160; 28 Ala V. 8. 28; 
5 Hairing. 512; and such change is a matter 
of right on compliance with the require¬ 
ments of the law ; 9 Tex. 858; 2 Wise. 419 ; 
15 Ql. 511; 8 Mo. 606. That such cliange 
ia a matter of discretion with the court 
below, see 28 Ala. N. 8. 28; 31 Miss. 400 ; 8 
CaL 410; 8 Ind. 489; 50 Kan. 773; 75 Ia. 
50; 91 Tenn. 617 ; 181 U. S. 22. 

See JUBBJDICTIOIT. 


-;—. An ancient manner of spell¬ 
ing vrat, true. In the English law tuere 
are three kinds of tenants : veray, or true 
tenant, who is one who holds in fee-simple ; 
tenant by the manner (see Tenant) ; and 
reray tenant by the manner, who is the 
same as tenant by the manner, with this 
difference only, that the fee-simple, in¬ 
stead of remaining in the lord, is given by 
him or by the law to another. Hamm. N. 
P. 394. 

V JUtBAL. Parol; by word of mouth ; 
as verbal agreement; verbal evidence. 
Sometimes incorrectly used for oraL 

VERBAL ACTS. The res gestae in¬ 


cluded statements made by a ear inspector 
to appellant who was injured and together 
with the inspection itself, constituted what 
are known in law as “verbal acts." 152 Ky. 
183, 153 S. W. 206. 

VERBAL ADMONITIONS. “Ver¬ 
bal admoni(ions’' of the court made during 
the progress of the trial in reference to ques¬ 
tions of evidence are not instructions within 
the meaning of Code provisions, requiring ajl 
instructions to be in writing. 143 Ky. 587, 
137 S. W. 205. 

VERBAL NOTE. In diplomatio lan¬ 
guage, a memorandum or note, not signed, 
sent when an affair has continued a long 
time, without any reply, in order to avoid 
the appearance of an urgency which per¬ 
haps the affair does not require, and, on 
the other hand, not to afford any ground 
for supposing that it is forgotten, or that 
there is no intention of prosecuting it any 
further, is called a verbal note, 

VERBAL PROCESS. In Louisiana. 
A written account of any proceeding or 
operation required hv law, signed by the 
person commissioned to perform the duty, 
and attested by the signature of witnesses. 
See P rocks Verbal. 

VERDEROR (fr. French verdeur , fr. 
©erf or verd, green ; Law L. viridanus ). 
An officer in king’s forest, whose office is 
properly to look after the vert , for food and 
shelter for the deer. He is also sworn to 
keep the assizes of the forest, and receive 
and enrol the attachments and present¬ 
ments of trespasses within the forest, and 
certify them to the awanimote or justioe- 
seat; Co we l; Man wood, For. Law 332. 

VERDICT. The unanimous decision 
made by a jury and reported to the court 
on the matters lawfully submitted to them 
In the course of a trial of a cause. 

A general verdict ia one by which the 
jury pronounce at the same time on the 
fact and the law, either in favor of the 
plaintiff or defendant. Co. Litt. 228 ; 4 
Bla. Com. 461. See Decision. 

A general verdict is a finding by the jury 
in the terms of the issue referred to them. 

8 Ga. 208 ; Tidd, Pr. 798. 

A general verdict must be regarded as 
affirming the truth of every fact necessary 
to support the general conclusion arrived 
at, and every reasonable presumption arises 
in its favor, while nothing will be presumed 
in aid of the special findings as against the 
general verdict; 118 Ind. 5. If there is 
any reasonable hypothesis whereby a gen¬ 
eral verdict and the special finding cau be 
reconciled, judgment must follow the gen¬ 
eral verdict; 117 <d. 234; 119 id, 218; 
and a general verdict on an indictment is 
sufficient if supported by any one of the 
counts; 101 N. C. 080 ; 85 Ala. 14 ; 34 Fed. 
Rep. 878. 

The jury may find such a verdict when¬ 
ever they think fit to do so. 

A partial verdict in a criminal case is 
one by which the jury acquit the defend¬ 
ant of a part of the accusation against 
him, and find him guilty of the residue. 

A privy verdict is one delivered privily 
to a judge out of court. A verdict of tins 
kind is delivered to the judge after the jury 
have agreed, for the convenience of the 
jury, who, after having given it, separate. 
This verdict is of no force whatever; and 
this practice, being exceedingly liable to 
abuse, is seldom, if ever, allowed iu the 
United States. The jury, however, are 
allowed in some Btates, in certain cases, 
to seal their verdict and return it into 
court, as, for example, where a verdict Is 
agreed upon during the adjournment of 
the court for the day. When this is done 
in criminal cases it is usually the right of 
the defendapt to have the jury present in 
court when the verdict is opened ; 10 Fed. 
Rep. 269. See Presence ; Sealing a Ver¬ 
dict. 

A private verdict must afterwards be 
given publicly in order to give it any effect. 

A publio verdiot is one delivered in open 
court. 

A special verdict is one by which the 


foots are found, and the law is submitted 
to the judges. 4 Rand. 004 ; I Wash. C. 
C. 499 ; 8 Mas. 81. The jury may find a 
special verdict in criminal cases, but they 
are not obliged in any case to do bo; 
Cooley, Const. Lim. 898. The special ver¬ 
diot or findings of a jury in order to sus¬ 
tain a judgment, must pass upon all the 
material issues made in the pleadings so as 
to enable the court to say upon the plead¬ 
ings and verdict, without looking at the 
evidence, which party ia entitled to judg¬ 
ment ; 40 Minn. 375; 48 id. 897 ; 88 id. 260 ; 
150 tJ. S. 597. A special verdict need only 
find such facts as are alleged in the plead¬ 
ings upon one side and denied upon the 
other; 69 Tex. 124. 

The Jury have so option, Instead of finding the 
negative or affirmative of the Issue, as In a general 
verdict, to And all the facts of the case as disclosed 
by the evidence before them, and, after so setting 
them forth, to conclude to the following effect: 
That they are Ignorant, In point of law, on which 
side they ought upon those facta to find the Issue j 
that If upon the whole matter the court shall be of 
opinion that the issue la proved for the plaintiff, 
they find for the plaintiff accordingly, and assess 
the damages at such a sum, etc.; but If the court 
are of an opposite opinion, they find for defend¬ 
ant. This form of finding la called a special ver¬ 
dict. In practice they have nothing to do with the 
formal preparation or the special verdict. 'When It 
la agreed that a verdict of that kind la to be given, 
the Jury merely declare their opinion aa to any fact 
remaining In doubt, and then the verdict la adjusted 
without their further interference. It ia settled 
under the correction of the Judge. by the counsel 
on either aide, according to the state of the facta aa 
found by the jury, with respect to all particular* 
on which they have delivered an opinion, and, with 
respect to other particulars, according to the state 
of facta which It Is ft creed that they ought to find 
upon the evidence before them. The apeclftl verdict, 
when Its form la thus settled, la, together with the 
whole proceedings on the trial, then entered on 
record ; and the question of law, arising on the 
facts found, la argued before the court In banc ; 
8 Bla. Com. 877. 

There ia another method of finding a apodal ver¬ 
dict : this la when the Jury find a verdict generally 
for the plaintiff, but subject nevertheless to the 
opinion of the Judgee or the court above on a special 
case , stated by the counsel on both aides, with 
regard to a matter of law; 8 Bla. Com. 978. See 
10 Hass. 64 ; 11 id. 850. 

A luror may dissent at any time from a verdict 
to which he had before agreed until the same la 
recorded : 15 Am . L. Rev. 428. A mistak e in the ver¬ 
dict may be corrected before It la recorded and the 
Jury discharged ; 98 N. C. 378. 

where a Jury being equally divided In opinion 
come to an agreement by lot , It was formerly held 
that its verdict was legitimate ; 1 Keble 811; but 
such verdicts are now held to be Illegal, and will be 
set aside. The " quotient “ verdict is so called from 
the fact that the jurors, having agreed to find for 
the plaintiff, fu rther agree that their verdict shall be 
In such sum aa is ascertained by each juror privately 
marking down the sum of money to which ne thinks 
the plaintiff entitled, the total of these sums being 
divided by twelve. This method Is almost univer¬ 
sally condemned, the ground of the objection being 
that such an agreement cuts off all deliberation on 
the part of the jurors, and plaoee it In the power of 
one of their number by naming a sum extravagantly 
high or ridiculously low to make tbe quotient on- 
reasonably large or small: 6 8m. &H.U; 1 Wash. 
Ty. 829; 184 Ina. 106; so of a verdict in a criminal 
case fixing the terra of imprisonment: 80 Tex. Or. 
Rep. 1S6 ; contra. In the case of a fine In a criminal 
case for libel; 96 Ky. 322. But where the calcula¬ 
tion Is purely Informal, for the purpoee of ascer¬ 
taining the sense of the Jury, the objection ts otv 
■dated, and tbe verdict will stand ; 1 Humph. 899 ; 98 
III. 410; 74 la. 669 ; 23 Neb. 669 ; 77 Cal. 688 ; 4D Kan. 
688 ; 8 Hisc. Rep. 322. A verdict obtained by taking 
one-twelfth of the aggregate amount of the several 
estimates of the Jurors is not objectionable when 
there waa no antecedent agreement to be bound by 
the result, and when each juror deliberately ac¬ 
cepted the amount thus ascertained; 67 Fed. Rep. 
896 ; 37 Neb. 749; but If In pursuance of an agree¬ 
ment to be bound by the result, the verdict must 
be set aside; 1 Col. App. 260 : 86 Tenn. 246 ; 28 
CaL 899 ; 119 I1L 866; 17 R. I. 240. So where two of 
the jurors agree that If one places a coin and the 
other guesses heads or tails, and the guess Is right, 
they will agree with the majority; 28 CaL 47; or 
where a verdict Is reached by drawing lots It will 
be set aside; 39 Cal. 489 ; 68 Oa. 189; 90 Ia. 198; 
160 Maes. 896. See Jort. 

A verdict allowing a larger sum than is claimed In 
the petition must be set aside; 78 Ia. 800. Where 
a verdict In an action for breach of covenant is 
larger than the plaintiff’s claim a remittitur Is 
properly allowed ; 60 Tt 486; and a remission of a 
part of the verdict, followed by a judgment for the 
remaining sum, as a condition of the denial of a 
new trial, does not deprive the defendant of his 
constitutional right to nave the question of dam¬ 
ages tried by a jury, or constitute a re-examination 
or the facts tried by the Jury In violation of the 7th 
amendment of the U. 8. constitution ; 180 U. 8. 99. 

A verdict received on Sunday is valid; B9 U. 8. 
App. 82; a third successive verdict was set aside In 
1«U. 8. 99 9! 

See Nsw Trial ; Trial ; Arrsnon 


VERDICT CONTRARY TO LAW. 

A “verdict'’ ia “contrary to law” when it 
is contrary to the instructions whether they 


VERDICT, SPECIAL 
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are right or wrong. 132 Ky. 241, 116 S. W 
693. 

VERDICT, SPECIAL. Sec Agiieed 

Case ; Case Stated. 


_ . An uncertain quantity of 
land, from fifteen to thirty acres. Torn!. 
See Court of the Mabbhalkea ; Vmaju 

'VERIFICATION (Lat. verum , true, 
facto f to make). An averment by the 
party making a pleading that he ia pre¬ 
pared to establish the truth of the foots 
which he has pleaded. 

Whenever new matter is Introduced on 
either side, the plea must conclude with 
the verification or averment, in order that 
the other party may have an opportunity 
of answering ft; 1 Sannd. 108, n. 1. This 
applies only to pleas. 

In one instance, however, new matter 
need not conclude with a verification, «-iyf 
then the pleader may pray judgment 
without it: for example, when tne matter 

? leaded is merely negative; Lawes, PI. 
46. The reason of it is evident: a negative 
requires no proof ; and it would, therefore, 
be impertinent or nugatory for the pleader*, 
who pleads a negative matter, to declare 
his readiness to prove it. 

The usual form of verification of a plea 
containing matter of fact is, “ And this he 
is ready to verify ” etc. See 8 Bla. Com. 
809. 

See Bill ; Injunction. 

In Practice. The examination of the 
truth of a writing ; the certificate that the 
writing is true. See Authentication. 

V Srif y. Sometimes to confirm and 
substantiate by oath; and sometimes by 
argument. 8 How. Pr. 284. 

VERMONT. One of the United States. 

At the outbreak of the Revolution the people of 
Vermont joined their brethren In the contest, 
though Independent of the federal government. 
In 177? they declared their territory to be ” a free 
Independent Jurisdiction,” and adopted a constitu¬ 
tion which with subsequent amendments Is still 
the constitution of the state. Under this constitu¬ 
tion the state maintained Its government and its 
independence for fourteen years, until its admission 
to the Union In 1791. The institutions of Vermont 
were modelled In large part from those of Con¬ 
nect I out (Art. ffl). 

VERSIO VULGATA. See Liber 

Authentic arum. 

VERSUS. Against; as, A B versus C 
D. This is usually abbreviated t>. or vs. 

Vs. and versus have beoome ingrafted up* 
on the English language; their meaning is 
as well understood and their use quite as 
appropriate as the word against could be ; 
25 N. H. 523. Bee Title. 

VERT. Everything bearing green 
leaves in a forest. Man wood. For, Law 146. 

VERTIGO. “Vertigo” is “swimming 
in the head.” 87 Ky. 541, D S. W. 812. 

VERT LORD AND VERT TEN¬ 
ANT. They that are immediate lord and 
tenant one to another. CoweL 

VESSEL. In Maritime Law. A 
ship, brig, sloop, or other craft used in 
navigation. 1 Boulay-Paty, tit. 1, p. 100. 
The term is rarely applied to any water 
craft without a deck; 8 Mas. 187; but has 
been used to include everything capable of 
being used as a means of transportation 
by water ; 27 La. Ann. 607. 

By R. 8. § 8, 41 the word ‘vessel* in¬ 
cludes every description of water craft or 
other artificial contrivance used, or ca¬ 
pable of being used, as a means of trans¬ 
portation on water. See 48 Fed. Rep. 708. 

A floating elevator towed from place to 
place, and used to transfer grain, has the 
characteristics of a vessel; 8 Bened. 806. 
Bo of a soo w adapted only for use in port 
In carrying ballast to and from vessels, 
having neither steam power nor sails nor 
rudder, and moving by steam tugs; 8 Fed. 
Rep. 411: so of canal boats; id .; so of a 
•cow built for carrying a steam shovel 
worked by the steam engine of the scow; 
80 Fed. Rep. 206; and a barge having no 
sails, masts, or rudders and used only for 
the transportation of bricks, suitable only 


to be towed by a tug; 86 id. 807 ; so of a 
floating scow fitted with steam appliances 
for deepening channels; 40 id. 858 ; a 
steam dredge; 58 id. 607 ; 80 id. 206 ; 88 
id. 840 ; a barge and scow; 61 id. 502 ; 77 
id. 476. The means of propulsion makes 
no difference; 8 Sawy. 211. Anopenboat 
is not a vessel; 5 Bias. 120 ; nor a raft; 14 
Fed. Rep. 286 ; nor a canal boat; 5 Wend. 
564. 

Vessels navigated to a port are subject 
to distinct duties and obligations, and are 
not dutiable as imported merchandise; 166 

v. e. iio. 

Vessels must have their names marked 
on them ; 2 Supp. R. 8. 541. 

See Ship; Part-Owners;ForeignVessel 
Survey of a Vessel. 

VESSEL OR OTHER CONVEY- 
ANCE. Not appropriate to describe the 
plant of a toll-briage. 257 U. S. 512. 

VEST. To give an immediate fixed 
right of prebent or future enjoyment An 
estate is vested in possession when there 
exists a right of present enjoyment; and 
an estate is vested in interest when 
there is a present fixed right of future en¬ 
joyment. Feame, Coat. Rem. 2. 

VESTED ESTATE. A vested estate, 
whether present or future, tnay be abso¬ 
lutely or aefeaaibly vested. 89 Mich. 428. 

VESTED INTEREST. 

See Vested Estate, or Interest ; Vested 
Remainder, 

VESTED LEGACT. A legacy, the 
right to which vests permanently in the 
legatee, though the legacy is not payable 
until a future time. 

VESTED IN POSSESSION. An 

estate is vested in possession when there 
exists a right of present enjoyment. 

The interest m a fund transferred from 
an estate to a trustee for ascertained i»ersons 
is vested in possession no less than when i( 
is conveyed directly to them, for the purposes 
of the tax-refunding Act of June 27, 1902. 
251 U. S. 395. See Vest. 

VESTED REMAINDER. An estate 
by which a present interest passes to the 
party, thougn to be enjoyed in futuro , 
and by whion the estate is invariably fixed 
to remain to a determinate person after 
the particular estate has been spent. 2 
Bouvier, Inst. n. 1881. It imports, ex tn 
ferrotm', a present title in the remainder¬ 
man ; 112 N. C. 1, See Remainder ; Tudor, 
L. Caa. R. P. 820. 

VESTED RIGHT. See Right. 

VESTIGIAL WORDS. Those con¬ 
tained in a Btatute which by reason of a 
suoceaaion of statutes on the same subject- 
matter, amending or modifying previous 
provisions of the same, are rendered useless 
or meaningless by such amendments. 164 
U. S. 70. 

VESTIMENTUM (L. Lat.). A figura¬ 
tive expression denoting the character, 
quality or circumstance of right.. 

VESTING ORDER. An order which 
may be granted by the chancery division 
of the high court of justice (and formerly 
by chancery) passing the legal estate in 
lieu of a conveyance. 

V EB T IRS (L. Lat.). To deliver full 
possession of land or of an estate. 

VEBTRY. The place in a church 
where the priest’s vestments are deposited. 
Also, an assembly of the minister, church 
wardens, and parishioners, held in the 
vestry of the church. In America, a body 
elected by a church congregation to ad¬ 
minister the affaire of the ohurch. Bee 
Baum, Church Law. 

VESTURE OF LAND. A phrase in¬ 
cluding all things, trees excepted, which 
grow upon the surface of the land and 
clothe it externally. 

He who has the vesture of land has a 
right, generally, to exclude others from 
entering upon the superficies of the sou. 


Co. Litt. 4 b; Hamm. N. P. 151. Bee 7 
East 200. 

VETERA STATUTA (Lat.). The 

name of vetera statuta —ancient statutes_ 

has been given to the statutes commencing 
with Magna Cbarta and ending with those 
of Edward II. Crabb, Eng. Law 222. 

VETERINARY BURGEON. One 

who treats domestic animals for injuries 
or diseases. The same rules are applicable 
to the case of a veterinary surgeon bring¬ 
ing an action to recover for the value of his 
services as are applicable to other surgeons j 
69 Hun 428. He must possess and exer¬ 
cise a reasonable degree of learning and 
skill, and use reasonable and ordinary care 
and diligence In the exercise of his skill 
and the application of his knowledge ; 69 
Hun 428; 10 id. 858; 29 Neb. 852 ; 48 
Vt. 557. See Physician. 

VETITUM NAMIUM (Law Lat. vsti- 
tum % forbidden, namium, taking). Where 
the bailiff of a lord distrains blasts or 
goods of another, and the lord forbids the 
bailiff to deliver them when the sheriff 
comes to make replevin, the owner of the 
cattle may demand satisfaction in placitum 
de vetito namio. Co. 2d Inst. 140 ; 2 Bla. 
Com. 148. See Withernam; 2 Poll. A 
Haiti. 575. 

VETO (Lat. I forbid). A term includ¬ 
ing the refusal of the executive officer 
whose assent is necessary to perfect a law 
which has been passed by tne legislative 
body, and the message which -is usually 
sent, stating such refusal and the reasons 
therefor. See Executive Power. 

By the constitution of the United States govern¬ 
ment, the president has a power to prevent the en¬ 
actment of any law, by refusing to sign the same 
after Its passage, unless It be subsequently enacted 
by a vote of two-thirds of each house. U. B. CoDst. 
art. 1, 4 7. When a bill ia engrossed, and haa re¬ 
ceived the sanction of both houses, it U transmitted 
to the president for his approbation. If he ap¬ 
proves of it. he Blgns it. If he does not, he seods ft, 
with his objections, to the house In which it origin¬ 
ated. and that house enters the objections on the 

i ournal and proceeds to reconsider the bill. Bee 
itory. Const, j 078; 1 Kent, Comm. 886. Similar 
powers are possessed by the governors of many of 
the states. Bee Statute. 

The veto power of the British sovereign has not 
been exercised for more than a century. It was ex¬ 
ercised once during the reign of Queen Anne. 10 
Edinburgh Rev. 411; Parks, Lect. 128. But an¬ 
ciently tne king frequently replied, Le roi j’avisera, 
which was in effect withholding his assent. In 
France the king had the initiative of all laws, but 
not the eefo. See 1 Toullier, no. 89, 42, 63, note 8. 

VEXATION. The injury or d 


which is suffered in oonsequence of the 
tricks of another. 

VEXATIOUS ACTIONS ACT. An 
act of parliament of 1896, authorizing the 
high court to order, on the application of 
the attorney-general, that a person shown 
to bo habitually and vexatiously litigious, 
without reasonable ground, shall not insti¬ 
tute legal proceedings in that or any other 
court, witnout leave of that court or a 
judge thereof, upon satisfactory proof that 
such legal proceedings are not an abuse of 
the process of the court and that there is.a 
prima facie ground therefor. The order 
when made is published in the Gazette. 
See 76 L. T. 851. 

VEXATIOUS INDICTMENTS 
ACT. See Vexatious. 

VEXATIOUS SUIT. Torto. A Emit 
which has been instituted maliciously, and 
without probable cause, whereby a damage 
)im ensued to the defendant. 

The suit is either a oriminal prosecution, 
a conviction before a magistrate, or a Qjvu 
action. The suit need not ^ altogettier 
without foundation : if th^P^ “ 

groundless has subjected the P^ty to an 
inconvenience to which he would not have 
been exposed had the valid cause of .com¬ 
plaint al^ebeen insisted °n, it ^injurious, 

4 Co. 14; 1 Pet. C. C. 210; 4 S. & R J9, 28- 

To make it vexatious the suit must have 
been instituted maliciously*^See 41AIJ- 
oious Prosecution ; ‘ False Imprisonment. 

VEXED QUESTION. A question or 
point of law often disowned or agitated, 
but net determined or settled. 
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n KT A RUT H ( Lat. ) . With form 
and um See Trespass. 

VI AUT CLAM (LatBy force, or 
covertly. 

VIBONORUM RAPTORUM(Ut ) 

Of goods taken away by force. 

VI BONOBUM RAPTORUM, AC¬ 
TIO. See Rks Apikatae 

VI MBTUQUE. See Force and Fear 

VTA (LatO. A OArt-way,—which alsd 
includes a foot-way and a horse-way. See 
Way. 

VIABILITY (from the French vie). 
Capability of living. A term used to de¬ 
note the power a new-born child possesses 
of continuing its independent existence. 

That a chll J may bo viable, it is necessary that 
not only the organs ahouM be in a normal state, but 
likeviae all the physiological and pathological 
cauam which are capable or opposing tne establish¬ 
ment or prolongation of iu» life be absent. 

Although a child may be bom with every appear¬ 
ance of health, yet. from some malformation, it 
may not possess the phvsicai power to maintain life, 
but which must cease from necessity Under these 
circumstances. It cannot be said coexist but tempo¬ 
rarily.—no longer, indeed, than is necessary to 
provevhat a continued existence is impossible. 

It is important to make a distinction between a 
viable and a noo-viable child, although the latter 
may outlive the former. The viable child may die 
of eome disease on the day of its birth, while a noo- 
vlable child may live a fortnight- The former pos¬ 
sesses the organs essential to life. In their integrity ; 
while the Latter has some Imperfection which pre¬ 
vents the complete establishment of life. 

As it is no evidence of non-viability that a child 
dies within a few hours of its birth, neither Is it a 
proof of viability if a child appears to be well and 
the function of respiration be fully established. 

There are many affections which a child may have 
at birth, that are not necessarily mortal: such as 
transposition of some of the organs, and other mal¬ 
formations. There are also many diseases which, 
without being necessarily mortal, are an Impedi¬ 
ment to the establishment of independent life, af¬ 
fecting different parts of the system: such as in¬ 
flammation, in addition to many malformations. 
There is a third class, in which are many affections 
that are necessarily mortal: such as a general 
softening of the mucous membrane of the stomach 
and Intestines, developed before birth, or the ab¬ 
sence of the stomach, and a number of other mal¬ 
formations. These distinctions are of great im¬ 
portance ; for children affected by peculiarities of 
the first order must be considered as viable; affec¬ 
tions of the second may constitute extenuating cir¬ 
cumstances in questions of infanticide ; while those 
of the third admit of no discussion on the subject 
of their viability. 

The question of viability presents Itself to the 
medical jurist under two aspects : firtt, with respect 
to I nf antici d e, and second, with respect to testa¬ 
mentary grants and Inheritances. Billard on In¬ 
fanta, tra n s lati on by James Stewart, M. D., Ap¬ 
pendix ; Briand, JIM. Ltg. l&re partie, c. 6, art, a. 
Bee 9 Savtgny, Dr, Bom. Append. III., for a learned 
discussion of this subject. 


of admiral and vice-admiral In tha Uuited. States 
navy should not be Oiled and the! when a vacancy 
ooeured the grades should oeass to exist. 

VICE-ADMIRAL OF THB COAST. 
A county officer in England appointed by 
the admiral “ to be answerable to the high 
admiral for all the ooaats of the sea, when 
need and occasion shall be." He also had 
power to arrest ships, when found within 
a certain district, for the use of the king. 
Ilis office was judicial as well as ministe¬ 
rial. The appointment to the offioe is still 
made for a low countries of England. For 
a detailed account of this offioe and its 
functions, see ** The Offioe of Vice-Admiral 
of the Coast," by Sir O. Sheraton Baker. 

VICE-ADMIRALTY COURTS. 

Courts established in the queen's possessions 
beyond the seas, with jurisdiction over mari¬ 
time causes, including those relating to 
prize. 3 B). Coni. 69. 

VICE -CH ANCELLOB. A judge, as¬ 
sistant to the chancellor. 

He held a separate court, and hb* decrees were 
liable to be reversed by the chancellor. He wae 
first appointed 68 Qeo. III. In 1841 two addltlouul 
vice-chancel lore were appointed ; and there were 
then three vice-chancellors' courts. 8 dharsw. Bla. 
Com. M, n. 

There 19 Also a vice-chancellor of the oounty pala¬ 
tine of Lancaster ; 3 Staph. Com. 831. By the Judi¬ 
cature Act of 1873, the vice-chancel Lora were trans¬ 
ferred to the high court of justice and apjpolnted 
judges of the chancery division, and on their death 
or retirement their successors were styled judge* of 
her majesty's high court of justloe. There is one 
vice-chancellor In Ireland. The office exists In 
New Jersey. See Cbancellob; Cbamcxulor's 
Cod rts « thb Two UmvEaaiTtxa. 

VICE-CONSUL. An officer who per¬ 
forms the duties of a consul within a part 
of the district of a consul, or who aots in 
the place of a consul. He is not a deputy, 
but an aoting consul; 38 Fed. Rep. 165. 
See 1 Phil. Ev. 306; Consul. 

VICE-PRESIDENT OF THE 
UNITED STATES. The title of the 
seoond officer, in point of rank, in the gov¬ 
ernment of the United States. 

As to his election, see President or the United 
States. His office in point of duration Is coexten¬ 
sive with that of the president. The constitution of 
the United States, art. 1. a S, clause 4, directs that 
” the vice-president of the United States shall be 
president of the senate, but shall have no vote un¬ 
less they be equally divided.” And by article 2, s. 
1, clause 6, it Is provided that “ In case of the re¬ 
moval of the president from office, or of his death, 
resignation, or Inability to discharge the powers and 
duties of the said offioe, the same shall devolve on 
the vice-president.” 

When the vio^presldent exercises the office of 
president, he is called the President of the United 
States. 


VIABLE. See Viability. 

VICAR. One who acts in the place of 
another. See Parish Priest. 

VICARAGE. In Ecclesiastical 
Law. The living or benefice of a vicar: 
usually consisting of the small tithes. 1 
Bum, Eccl. Law 75, 79. 


VICE-PRINCIPAL. See Master 
and Servant. 

VICE VER8A (Lat.). On the con¬ 
trary ; on opposite aides. 

VICECOMES. The sheriff. 

VICE COMES NON MISIT BREVE 


VIC AMU 8 (Lat. from tacts, place or 
stead.). A deputy ; a substitute; one who 
acts in the place of another. Burrili. 

In the Civil Law. The slave of a slave. 
Id.; Dig. 33. 8. 6. 3. 

In Old European Law. The deputy 
of a count; a viscount, id. 


(Lat. the sheriff did not send the writ). 
An entry made on the record when nothing 
has been done by virtue of a writ which 
has been directed to the sheriff. 

VICINAGE. The neighborhood; the 
venue. See 86 W. Va. 84; Jury; Jury of 
the Vicinage. 


VTCARIUS APOSTOLICU8. An 
officer through whom the Pope exercises 
authority in parts remote, and who is 
sometimes sent with episcopal functions 
into provinces where there is no bishop 
resident or there has been a long vacancy 
in the see, or into infidel or heretical 
countries. 2 Phill. Int L. 529. 

VICE. A term used in the civil law 
and in Ixmiaiana, by which is meant a de¬ 
fect in a thing ; an imperfection. For 
example, epilepsy in a slave, roaring and 
crib-biting io a horse. Redhibitory vicee 
are those for which the seller will be com¬ 
pelled to annul a sale and take back the 
thing sold. Pothier, Vente 203 ; La. Civ. 
Code, art. 2498. 

VTCE-ADMIRAL. The title of a 
naval officer next in rank after an admiral. 

Uadar R. 8. f 1IBS it was provided that the grade* 


VTCINETUM (Lat.). The neighbor¬ 
hood ; vicinage ; the venue. Co. Litt. 
108 b . 

VICINITY. Etymologically, by com¬ 
mon understanding, it admits of a wider 
latitude than proximity or contiguity, and 
may embrace a more extended space than 
that lying contiguous to the place in ques¬ 
tion ; ana, as applied to towns and other 
territorial divisions, may embrace those 
not adjacent ; 12 Gray 645 ; 63 N. H. 246. 
In a statute authorizing the extension of 
the street and an appointment of benefits 
upon lots in the vicinity the term is a rel¬ 
ative one and does not denote any partic¬ 
ular definite distance from the extension 
of the street but must be construed accord¬ 
ing to the circumstances of each case ; 18 
Pa. 26. The meaning of vicinity of a city 
must depend upon the size of the city, 
etc., ana its particular surroundings; 52 


Mloh. 86. See Neighborhood. 

VICIOUS INTROMISSION. In 
Sootoh. Law. A meddling with the mov¬ 
ables of a deceased, without confirmation 
or probate of his will or other title. Whart. 
Lex. 

VTCOjntlkL Belonging to the sher¬ 
iff. 

VICTORIA. A British colony in 
Australia. It became a distinct colony in 
1851. It has a governor appointed by the 
orown and a parliament of two houses, one 
of ninety-five members and one of forty- 
eight, both elected by the people. It has a 
supreme oourt presided over by a chief 
justice and five puisne judges, a court of 
insolvency, courts of assize and general 
sessions, county courts, and courts of mines, 
See Australia. 

VIDELICET (Lat.). A Latin adverb, 
signifying to wijfc, that is to fay, namely ; 
scilicet. This word is usually abbreviated 
viz. 

The office of the videlicet is to mark 
that the party does not undertake to prove 
the precise circumstances alleged ; and in 
such cases he is not required to prove them; 
Steph. PI. 809 ; 7 Cow. 42; 8 Taunt. 107 ; 
Greenl. Ev. § 60; 1 Litt. Ky. 209. See 
Yelv. 94 ; 8 Saund. 291 a, note; 4 B. A P. 
465 ; 2 Pick. 214 ; 47 111. 175. 

VIDIMUS (L. Lat.). We have seen. 

VTDUTTY. Widowhood. 

VIEW. Inspection; a prospect. 

See Ancient Lights ; Nuisance ; View¬ 
ers ; 16 Am. L. Rev. 628 ; 63 Me. 885. 

VIEW, DEMAND OF. In most real 
and mixed actions, in order to ascertain 
the identity of land claimed with that in 
the tenant's possession, the tenant is al¬ 
lowed, after the demandant hns counted, 
to demand a view of the land in question, 
or, if the subject of claim be rent, or the 
like, a view of the land out of which it 
issues. Com. Dig. View; 2 Saund. 45 6. 

This right, however, is confined to real or mixed 
actions; for In personal actions the view does not 
Ua. In the action of dower unde ntAil Aubet, It has 
been much questioned whether the view be demand- 
able or not; 9 Saund. 44, a. 4 ; and there are other 
real and mixed actions in which it is not allowed. 
The view being granted, the course of proceeding 
was to Issue a writ commanding the sheriff to cause 
the defendant to have a view of the land. The duty 
of suing out the writ Uee upon the demandant; ana 
when the sheriff causes view to be made, the deman¬ 
dant Is to show to the tenant in all ways possible, 
the thing In demand, with Its metes and bounds. On 
the return of the writ into court, the demandant 
must count de novo —that is, declare again ; Com. 
Dig. Pleader (9 Y 8) : and the pleadings proceed to 
issue. This proceeding of demanding view la. In 
the present rarity of real actions, unknown in prac¬ 
tice. It is said in 141 U. S. SSlitnat there are only 
two cases In the books [1 Am. 944; 8 Dowl. Pr. c. 
201] where orders to Inspect a building were re¬ 
quested. Both were refused. 

The ri^ht to grant an application for the 
jury to view the premises during the trial 
of a case rests in the discretion of the trial 
judge ; 82 Wia. 81; 17 Colo. 448; U0N. C. 
438 ; 95 Mich. 586 ; 41 HI. App. 584 ; 4 
Wash. 436. Where the facts are such that 
they can be accurately described to the 
jury the court may properly deny a re¬ 
quest to view the premises; 4 Ind. App. 100; 
also where a motion is made to have the 
jury view the scene of an accident several 
years after it happened, and where the con¬ 
dition of the premises had changed in the 
meanwhile; 89 Mioh. 815. In Pennsylvania 
(act of 1895), in proceedings under emi¬ 
nent domain, either party may require a 
view of the premises. 

Where, on a trial for murder, the jury 
viewed the locus of the crime, but the ac¬ 
cused, at his special request, did not ac¬ 
company them, the court neld that the view 
was not a part of the trial, and the convic¬ 
tion was affirmed. Authority and reason 
are said to be the other way ; 12 Harv. L. 
Rev. 212, citing 48 Hun 401; 68 Cal. 623. 

Bee Physical Examination. 

VIEW OF FRANKPLEDGE. An 

examination to see if every freeman with¬ 
in the district bad taken the oath of alle¬ 
giance, and found nine freemen pledges for 


VIEWERS 
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bis peaceable demeanor. 1 Reeve. Hist. 
Eng. Law 7. It took place, originally, 
once in each year, after Michaelmas, and 
subsequently twice, after Easter and Mi¬ 
chaelmas, at the sheriff's tourn or court- 
leetat that season held. SeeCouRT-LEET; 
Shk&ot’b Tourn, 

VTRWKBfl. Persons appointed by the 
courts to see and examine certain matters 
and make a report of the facts, together 
with their opinion, to the oourt. In prac¬ 
tice, they are usually appointed to lay out 
roads, and the like. 

VlfOiOE. See Vadium Vmnt. 

VKHLAKCE. Proper attention in 
proper time. 

The law requires a man who him a claim 
to enforce it m proper time, while the ad¬ 
verse party has it in his power to defend 
himself ; and if by his neglect to do so he 
cannot afterwards establish such claim, 
the maxim vigilantxbus non dormientibue 
leget eubveniunt acquires full force in such 
case. See Laches. 

VII8 ET MODIS (L. Lat.). By ways 
and means. 


V«In England this word was used 
to signify the parts into which a hundred 
or wapentake was divided. Fortescue, de 
Laud . c. 24. Bee Co. Litt. 116 &. It also 
signifies a town or city. Barrington, Stat. 

VILLAGE. Any small assemblage of 
houses for dwellings or business, or both, 
in the oountrv, whether they are situated 
upon regularly laid out streets and alleys, 
or not. 27 Ill. 48, approved in 71 id. 609. 
See 80 Mioh. 410; 35 L. R. A. 396, n. ; 
Town. 


VILLAGER. An actual settler driven 
into a station for safety is not to be con¬ 
sidered a “villager” Hughes (Ky.) 42. 

VILLAIN. An epithet used to cast 
contempt and contumely on the person to 
whom it is applied. To call a man a vil¬ 
lain In a letter written to a third person 
will entitle him to an action without proof 
of special damages. 1 B. & P. 331. 

VTLLEEN (vilis, base or villa , estate). 
A person attached to a manor, who was 
substantially in the condition of a slave, 
who performed the base and menial work 
upon the manor for the lord, and was, 
generally, a subject of property and be¬ 
longing to him. 1 Washb. R. P. 26. 

The Feudal villein of the lowest order was 
unprotected as to property, and subject to 
the most Ignoble services. But his cir¬ 
cumstances were very different from the 
slave of the Southern states, for no per¬ 
son was in the eye of the law a villein ex¬ 
cept as to his master; in relation to all 
other persons he was a freeman, Little¬ 
ton, Ten. sa. 189, 190. 

VILLEIN IN GROSS. A villein an¬ 
nexed to the person of the lord, and trans¬ 
ferable by deed from one person to another. 
Littleton § 181. 

v u iLEDy REGARDANT. A villein 
annexed to the manor or land ; a serf. 

VILLKIN SOCAGE (Sax. soc, free, 
or Lat. 80 oa, a plough). The villeins, from 
living on one piece of land, came at last to 
be allowed to hold it by tenure of villeinage , 
e. g. uncertain menial services. These 
services at last became fixed ; the tenure 
was then called villein socage. 1 Washb. 
R. P. 9$. 

VILLEINAGE. See Vrr. T.urrw SOCAGB. 

VXLLENOUB JUDGMENT. In 
Old English Law. A judgment given 
by the common law in attaint, or in cases 
of conspiracy. Its effects were to make 
th e ob ject of it loee his liberam legem and 
become infamous. He forfeited ms goods 
and c hattel s, and his lands during life; 
and this barbarous judgment further re¬ 
quired that his lands should be wasted, hiw 


houses razed, his trees rooted up, and that 
his body should be oast Into prison. He 
could not be a juror or witness. 4 Bla, 
Com. 180. 

VOTCULO MATSmOira. flee A 
Vinculo Matrimonii ; Divorce. 

VINCULUM. A chain ; a connected 
series ; a connection or relation. A bond ; 
a band ; a tie. Burrill, A binding force of 
law. Id.; Bract, fol. 99. See Juris Vin¬ 
culum. 

VINCULUM JURIS. See Juris Vin¬ 
culum. 


VIBE8. 

Vires. 


See Inttia Vires ; Ultra 


A* obsolete worn, whioh 
signifies a rod or staff, suoh as sheriffs 
bailiffs, and constables carry as a badge or 
ensign of their office. More commonly 
spelled verge, q. v. Hence verger, one who 
earned a white wand before the judges. 
Toml. A verger now commonly signified 
an inferior officer in a cathedral or nariah 
Church. Moz. 8c W. 

The stick or wand with which persons 
are in England admitted as tenants. 


VINCULUM MATRIMONII. The 

bond or tie of marriage ; the matrimonial 
obligation. Burrill. See Juris Vinculum. 

VINDICTIVE. See Punitive. 


VIRGATA TERRAE. A yard-land * 
a measure of land of variable quantity, con¬ 
taining in some places twenty, in others 
twenty-four, in others, thirty, and in others’ 
forty acres. Burrill ; Cowell. 


VINDICTIVE DAMAGES. See 

Damages ; Exemplary Damages. 

VINOUS LIQUORS. Sec JSpiiiituous 
Liquors. 

VINTNER. One who sells wine. A 
covenant prohibiting the trade of a vint¬ 
ner includes a person selling wines not to 
be drunk on the premises. 25 L. T. N. s. 
312. 

VIOLATION. An act done unlaw¬ 
fully and with foroe. In the English stat¬ 
ute of 25 Edw. III. st. 6, o. 2, it is declared 
to be high treason in any person who shall 
violate the king’s companion; and it is 
equally high treason in her to suffer will¬ 
ingly such violation. This word has been 
construed under this statute to roeap car¬ 
nal knowledge. 8 Inst. 0; Bacon, Abr 
Treason (E). 

VIOLENCE. The abuse of force. 
That force which is employed against 
common right, against the laws, and 
against public liberty. Merl. RSpert. 

Violence is synonymous with physical 
force, and the two are used interchange¬ 
ably, in relation to assaults, by elemen¬ 
tary writers on criminal law. 81 Conn. 
212. See Assault ; Robbery. 

VIOLENT. Not natural or sponta¬ 
neous, not intentional, voluntary, expected 
or usual. 44 Hun 006. 

VIOLENT OR ACCIDENTAL 
DEATH. See Death. 

VIOLENT PRESUMPTION. Evi¬ 
dence, whether written or oral, is either 
positive or presumptive. Positive evidence 
is the direct proof of the fact or point at 
issue ; presumptive evidence consists in the 
proof of some other fact or facts, from which 
the point in issue may be inferred. If the 
connection be found by experience and 
observation to be invariable in all instances, 
the “presumption'' is what in law is denomi¬ 
nated “violent,” and is equal to full proof. 

2 Bibb. (Ky.) 239. 

VIOLENT PROFITS. In Sootoh 
Law. The gains made by a tenant hold¬ 
ing over are bo called, ferskine, Inst. 2. 
0. 54. 

VIOLENT, UNUSUAL AND UN¬ 
NECESSARY. In describing the negli¬ 
gent movement of a train the instruction 
should have used the terms “violent, un¬ 
usual and unnecessary,” which are commonly 
used in such instructions, instead of the terms 
quick and violent and sudden and unusual. 
150 Ky. 415, 101 S. W. 240. 

VIOLENTLY. In Pleading. This 
word was formerly supposed to he nec¬ 
essary in an indictment, in order to charge 
a robbery from the person ; but it has been 
holden unnecessary ; 1 Chitty, Crim. Law 
*244. The words “ feloniously and against 
the will," usually Introduced in suoh in¬ 
dictments, seem to be sufficient. It is 
usual, also, to aver a putting in fear; 
though this doee not seem to be requisite. 


of the thirteen 


VIRGINIA. One 

original United States. 

The oame was given to the colony In honor of 
Queen Elizabeth. In 1606, James I. granted let¬ 
ters patent for planting colonies In Virginia 
The government prescribed was that each should 
have a council, consisting of thirteen persons, ap¬ 
pointed by the king, to govern and order all mat¬ 
ter* according to Jaws and Instructions given them 
by the king. There was also a council In England, 
of thirteen persons, appointed by the crown to have 
the supervising, managing, and direction of all 
matters that should concern the government of the 
colonies. This charter was followed by royal In¬ 
structions dated the 20th November, 1006. See 1 
Hening, Va. Stat. 76, 57i. Under this charter a set¬ 
tlement was made at Jamestown in 1007, by the 
first colony. Upon the petition of tho company, a 
new charter was granted by king James, on theSSd 
May, 1609, to the treasurer and company of the first 
(or southern) colony for the further enlargement 
and explanation of the privileges of that company. 
1 Hening, Slat. SO. 

TbU charter granted to the company in absolute 
property the lands extending from Cape or Point 
Comfort (at the mouth of James River) along the 
sea-coast two hundred miles to the northward, and 
from the same point aloug the' sea-coast two hun¬ 
dred miles to the southward, and up into the land 
throughout, from sea to sea, west and northwest, 
and, also, all islands lying within oDe hundred 
miles of tne coast of both seas of the precinct afore¬ 
said. A new council in England was established, 
with power to the company, to fill all vacancies 
therein by election. 

On the 12th of March. 16ty> king James granted a 
third charter to the first company, enlarging its 
domain so as to Include all islands within three hun¬ 
dred leagues from Its borders on (he coast of either 
sea. In 1612. a considerable proportion of lands 
previously held and cultivated in common was 
divided into three-acre lots and n lot appropriated 
Id absolute right to each individual. Not long 
afterwards, fifty acres were surveyed and delivered 
to each of the colonists. In 1618. by a change of the 
constitution of the colony, burgesses elected by the 
people were made a branch of the legislature. Up 
totnis time the settlement had bee:: gradually In¬ 
creasing in number, and in 1624. upui a writ or quo 
warranto, a Judgment was obtained i ssolving (he 
comoany and revesting its power in 'he crown. 
In 1051 the plantation or Virginia came by formal 
act, under the obedience and goverm 
commonwealth of England, the colony 
still retaining Its former constitution 
charter was to be granted, and many 
privileges were secured. In 1680 a change was made 
In the colonial government, divesting the burgesses 
of the exercise of Judicial power in the last resort, 
as had before that time been practised by that 
body and allowing appeals from Judgment* of the 
general courts, composed of tne governor aDd 
council, to the king in council, where the matter in 
controversy exceeded the value of £800 sterling. 
Marshall, Col. 163; 1 Campb. 887. 

By the treaty of 1763, ail the ©onquesta made by 
the French In North America, Including the tern 
tory east of the Mississippi, were ceded to Great 
Britain. 

The constitution of the colonial government of 
Virginia seems never to have been precisely fixed 
and accurately adjusted in any written memorials 
that are now accessible. The bowers exercised by 
the burgeeses varied at different periods. The 
periods of their election and the length of time they 
continued In office it is difficult to ascertain from 
the records of colonial history, and the qualifica¬ 
tions of voters to elect them varied much at differ¬ 
ent periods. Bee Rev. Code 88, Leigh' gnote ; 2 Burk, 
AppL 1. On the 12th of June, 1#?8, a declaration 
of rights pertaining to the people, as a basis and 
foundation of government, was adopted by the con¬ 
vention. This declaration still remains a part of 
the Virginia Code. On the 22th of June, 1/78, Vir¬ 
ginia adopted a constitution by a unanimous vote 
of the convention. The Articles of Confederation 
were not finally adopted by congress until the 15th 
of November, 1777, and were adopted, subject to 
the ratification of the states. These articles were 
laid before the Virginia Assembly on the 9th of 
December, 1777, and on the 15th unanimously as¬ 
sented to. In compliance with the recommenda¬ 
tion of congress, by a resolution of Septembers, 

1780, Virginia, by an act passed the 2d of January, 

1781, proffered a cession of her western lands. The 
cession was finally completed and accepted In 1764. 
Virginia os early os 1785 prepared to erect Ken¬ 
tucky Into a state, and this was finally affected In 

The state constitution framed and adopted by 
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Virginia la 1773 way to • ••rood that was 

frmmM in roo**nLlo«i. rdoptod by th* people, ud 
arm into operation in 1W0. TbU eeoond const Mii- 
l<on vm *u|'rn»*Kii»d by a third, which wan framed 
tn conrenlloo >'f 1»l. and. being adopted by the 
people. took offa't in IW. 

A convention asecmhled at Alexandria February 
iS. 1M4, composed of delegates from such por- 
Hon* of Virginia a* were then within the lines of 
the Union army ami had not been Included in the 
recent Ij formed slate of W*st Virginia. This con- 
TentiiWi adopted a constitution April II, ISM. but It 
«w not submitted to the people for ratification. 
The y romeni constitution of the state wuframed by. 
a coneenikke oaUad under the recimatnictloa act of 
comtrwi which met at Richmond and completed 
tu labors In 1S6&. Under the authority of an act of 
confPMi approved April 10, 1MB, the instrument 
▼m submitted to the vote of the people and 
adopted. 

VTBXLIA (Lat.). The privy members 
of a man, to cut off which wa a felony at 
common law, though the party consented 
to it. Bract, lib. 8, p. 144, 

VIRTUTE (JUJUS (Lat V By virtue 

whereof. 

VTHTUTE OFFICII (Lat.). By virtue 
of his office. A sheriff, a constable, and 
some other officers may virtu te officii ap¬ 
prehend a mad who has been guilty of a 
crime in their presence. 

VTS (Lat. force). Any kind of force, 
violence, or disturbance relating to a man's 
person or his property. 

VIS COMFULS1VA. Compulsive 
force : that which is exerted to compel an¬ 
other to do an act against his will. 

VIS DIVINA (Lat.). Divine or super¬ 
human force ; the act of God. 

VIS EXPULSIVA (Lat.). Expulsive 
force ; force used to expel another, or put 
him out of his possession. 

VIS IMPRESS A (Lat.). Immediate 
force ; original force. This phrase is ap¬ 
plied to cases of treapass when a question 
arises whether an injury has been caused 
by a direct force or one which is indirect. 
When the original force, or vis impressa, 
had ceased to act before the injury com¬ 
menced, then there is no force, the effect 
is mediate, and the proper remedy is tres¬ 
pass on the case. 

When the injury is immediate conse¬ 
quence of the force, or vis proximo , tres¬ 
pass tn et amis lies ; 3 Bouvier, Inst. n. 
3483. 

VTS MAJOR (Lat.). A superior force. 
In law it signifies inevitable accident. 

This term is used in the civil law in 
nearly the same way that the words act of 
God ( q. v.) are used in the common law, 
but for some purposes it is a wider phrase ; 

1 C. P. Div. 429. Generally, no one is 
responsible for an accident which arises 
from the vis major ; but a man may be so 
where he has stipulated that he would, ana 
when he has been guilty of a fraud or 
deceit ; 2 Kent 448. 

A loss by vis major is one that results 
immediately from a natural cause without 
the intervention of man, and could not 
have been prevented by the exercise of 
prudence, diligence, and care. 17 U. 8. 
App. 528. See Unforeseen Event ; Act 
or God ; Peril of the Sea. 

VISA. In Civil Law. The formula 
put upon an act; a register; a commercial 
book, in order to approve of it and au¬ 
thenticate it. 

V lSCOUHT (Lat. trice - comet ). This 
name was made use of as an arbitrary title 
<rf honor, without any office pertain ing t o 
it, by Henry VI. for the first tunerThe 
■benff or earl's deputy holds the office of 
vice - comet , of which viscount is a trans¬ 
lation, but used, as we have just seen, in a 
different sense. The dignity of a viscount 
is next to an earl. 1 Bla. Com. 897. 

VIBE. To endorse officially. The en¬ 
dorsement by an official certifying that a 
document has been examined and is correct. 
English. 


VI8IGOTHORUM, LEX RO- 
MANA. 

See Lex Humana Yisigothorum. 

VISIT, RIGHT OF. In Interna¬ 
tional Law. A term used on the continent 
of Europe as synonymous with the right 
of search (</. w.). See 11 Wheat. 42. 

VISITATION. The act of examining 
into the affairs of a corporation. 

Inspection ; direction ; regulation. In 
the law of nations the right of visilntion is 
fiomol imes called the right of visit. The right 
of visit is conceded for the sole purpose of 
ascertaining the real national character of a 
vessel sailing under suspicious circumstances, 
and is wholly distinct from the right of 
search. 

The power of visitation is applicable only 
to ecclesiastical and eleemosynary cor¬ 
porations. 1 Bla. Com. 480. The visitation 
of civil corporations is by the government 
itself, through the medium of the courts of 
justice. See 2 Kent 240. In the United 
States, the legislature is the visitor of all 
corporations founded bv it for publio pur¬ 
poses ; 4 Wheat, 510. See Visit ; Search, 
Right of. 

VISITATION BOOKS. Compila¬ 
tions made out or collected by the heralds 
in the circuits which their commissions au¬ 
thorized them to make, for the purpose of 
inquiring into the state of families and 
registering marriages and descents which 
were verified to them by oath. They are 
good evidence of pedigree. 3 Bla. Com. 105. 

VISITER, or VISITOR. An in¬ 
spector of the government, of corporations, 
or bodies politic. 1 Bla. Com. 482. 

VI8NE. The neighborhood ; a neigh¬ 
boring place ; a place near at hand ; the 
venue. 

The district from which juries were 
drawn at common law. 38 W. Va. 84. 

Formerly the vlene was confined to the Imme¬ 
diate neighborhood where the cause of action 
arose, and many verdicts were disturbed because 
the Wane was too large, which becoming a great 
grievance, several statutes were passed to remedy 
the evil. The 21 James I. c. 13, gives aid after ver¬ 
dict, where the vlsne is partly wrong,—that ia, 
where It is warded out of too many or too few 

f ilacea In the county named. The Id & 17 Charles 
I. C- 8, goes further, and cures defects of the vlsne 
wholly, so that the cause is tried by a Jury of the 
proper county. See Vxkue. 

VITAE AMISSIONIS. See Judi¬ 
cium Capitals. 

VITAL STATISTICS. Numerical 
facte, collectively, pertaining to birth, 
marriage, mortality, and other conditions 
attending the perpetuation of life. Stand. 
Diet. 

VITIOU8 INTROMISSION. In 
Scotch Law. An unwarrantable inter¬ 
meddling with the movable estate of a 
person deceased, without the order of law. 

VIVA VOCE (Lat with living voice). 
Verbally. It is said a witness delivers his 
evidence viva voce when he does so in ojien 
court: the term is opposed to deposition. 
It is sometimes opposed to ballot: as, the 
people vote by ballot, but their representa¬ 
tives in the legislature vote triua voce. 

VTVARY. A place where living things 
are kept: as, a park on land; or, in the 
water, as a pond. 

VIVISECTION. No person employed 
In any school, except medical or dental 
schools in the State of Washington, shall 
practise vivisection upon any vertebrate 
animal in the presence of any pupil, or 
any child or minor, nor, in such presence, 
exhibit any vertebrate animal Upon which 
vivisection has been practised. And the 
direction of dead animals shall be con¬ 
fined to the olass-room and the presence 
of these pupils engaged in the study to be 
illustrated thereby, the penalty is by fine 
of not leas than fifty nor more than one 
hundred dollars. Act, February 17, 1897. 

In Massachusetts, by the act of March 22, 
1894, vivisection in the public schools Is 
prohibited, and direction is confined to 


certain classes, under penalty of a line. 

In England, by 89&40Vict. o. 77. publio 
exhibitions of vivisection are forbidden, 
and stringent rules are given under which 
it may be done for the benefit of science 
if the subject is under the influence of 
some anoesthetio. 

VTVTJM VADIUM. See Vadium Vi- 
VUM. 

VOCARE AD CURIAM (L. l.at.). 
To summon to court. 

VOCATIO IN JUS (Lat.). Ia Roman 
Law, According to the practice in the 
legis actiones of the Roman law, a peraon 
having a demand against another verbally 
ciLed him to go with him to the prntor : in 
jus eamus; in juste voco. This was denom¬ 
inated vocatio in jus. If a person thus 
summoned refused to go, ho could be com¬ 
pelled by force to do so, unless he found a 
vindex, —that is, procurator, or a person to 
undertake his cause. When the parties 
Appeared before the praetor, they went 
through the particular formalities required 
by the action applicable to the cause. If 
the cause was not ended the same day, the 
parties promised to appear Again at an¬ 
other day, which was called vadimonium. 

VOCIFEROUS. In a statute forbid¬ 
ding the use of loud and vociferous lan¬ 
guage, making a loud outcry; clamorous; 
noisy. Webst.; 20 S. W. Rep. (Tex.) 859. 

VOID. That which has no force or ef¬ 
fect. This word is often used as in effect 
meaning “voidable" only; 110 Ind. 202; 
and is seldom, unless in a very clear case, 
to be regarded as implying a complete nul¬ 
lity, but is to be taken in a legal sense, 
subject to a large qualification in view ol 
all the circumstances calling for its appli¬ 
cation and the rights and interest to b* 
affected in a given case ; 50 N. H. 552. S©€ 
50 Mo. 287. In formal instruments it has 
been held to mean voidable; 4 B. & Aid. 401; 
4 Bing N.C. 395; and in contracts of infants; 
14 Ir. C. L. 61. The distinction between 
void and voidable transactions is a funda¬ 
mental one, though it is often obscured by 
carelessness of language. An act or agree¬ 
ment void from the beginning has no legal 
effect at all except so far as any party to 
it incurs penal consequences. A voidable 
acton the contrary takes its full and proper 
legal effect unless, and until it is disputed, 
and set aside by some tribunal entitled so 
to do; Poll. Contr. 8. A voidable con¬ 
tract has been defined to be such an agree¬ 
ment as that one of the parties is entitled 
at his option to treat as never having been 
binding on him ; id. 9. As applied to con¬ 
tracts the distinction between the terms 
void and voidable is often one of great 
practical importance, and wherever tech¬ 
nical accuracy is required, the term void 
can only be properly applied to such con¬ 
tracts as are a mere nullity and incapable 
of ratification or confirmation ; 6 Mete. 417. 
Agreements to hinder, delay, and defraud 
creditors are not void but merely voidable 
against the creditors, while valid between 
the parties ; Pom. Contr. § 282. 

The distinction between contracts which 
are illegal and those which are void has 
never been precisely worked out, but 
where a contract is merely void, its defect 
in this respect cannot affect collateral 
transactions otherwise in themselves valid, 
while an unlawful purpose taintfl collateral 
and innocent transactions; 7 L. Quart. 
Rev. 839. The genera) rule of law is that 
a contract made in violation of a statute 
is void; 145 U. S. 428, and oases oited. 
Contracts whioh are void at common law, 
because they are against public policy, 
like contracts prohibited by statute, are 
illegal as well as void; 150 Mass. 1. An 
illegal contract is as a rule not merely 
voidable but void, and can be the basis of 
no judioial proceeding. See Ultra Vires. 

Among the contracts made illegal, by 
statute are: those relating to usury; 5 
Johns. Ch. 122; gaming oontraota (see 
Gaming); wager oontracts (see Wager); 
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those which tend to promote o ham pert y 
and maintenance ( q . v.), or those com¬ 
pounding felonies or suppressing publio 
prosecution of criminals; 3 P. Wms. 276. 
See 31 Am. L. Rev. 19, as to the validity 
of contracts of foreign corporations, where 
by statute they are prohibited from doing 
business in the state. 

A contract binding the maker to do 
something opposed to the public policy of 
the state or nation, or which conflicts with 
the wants, interest, or prevailiug senti¬ 
ment of the people, or our obligations to 
the world, or is repugnant to the morals 
of the times, is void, however solemnly the 
same may be made; Greenh. Pub. Pol. 
Rule II., citing 30 Maine 402; 17 Vt. 105; 
and though made in another country where 
its validity is undoubted; L. R. 14 Ch. D. 
351 (see Lex Loci). The assignor of a con¬ 
tract has no better rights therein than the 
party to it, even if he had no notice of its 
illegality ; 127 Mass. 123. 

Among those contrary to public policy 
and illegal at common law are contracts 
in restraint of marriage or of trade, or of 
bidding at public auctions, or relating to 
marriage brokerage, to hinder legislation, 
whether public or private (see Lobbying), 
or to promote the appointment of a party 
to an office, to influence public elections 
to office, or to remunerate officers in addi¬ 
tion to their lawful fees for acts which 
they are bound to do by virtue of their 
office or to assign fees and profits of of¬ 
ficial positions requiring personal super¬ 
vision (see Officer); or any contract in¬ 
volving the sale of personal influence ; 103 
U. S. 276 ; 66 Fed. Kep. 427 ; a contract by 
a mother surrenderingher child to a chari¬ 
table institution; 6 Dist. Rep. Pa. 256; 
contracts where the consideration is the 
commission of some crime or some fla- 

f rantly immoral act (see Consideration); 

om. Contr. § 282. See the various subjects 
enumerated for cases. As to the effect of 
war upon contracts, see War. 

As to particular cases, see the several 
titles upon the subjects involved. 

See Become Void ; Null and Void. 

VOID AND VOIDABLE BALES. 

Distinction. There is no distinction be¬ 
tween “void" and “voidable" judgments 
where the purchaser is asking to be released 
from his bid before his bond is paid, as the 
court will not compel the purchaser to accept 
title under a judgment that can thereafter be 
set aside. 12 Bush (Ky.) 202. 

VOIDABLE. See Void. 

VOIR. Truth ; the truth. 

VOIR DIRE. A preliminary examina¬ 
tion of a witness to ascertain whether he 
is competent. 

When a witness is supposed to have an 
interest in the cause, the party against 
whom lie is called has the choice to prove 
such interest by calling another witness to 
that fact, or he may require the witness 
produced to be sworn in nis voir dire as to 
whether he has an interest in the cause or 
not; but the party against whom he is 
called will not be allowed to have recourse 
to both methods to prove the witness's in¬ 
terest. If the witness answers he has no 
interest, he is competent, his oath being 
conclusive ; if he swears he has an interest, 
he will be rejected. 

Though this is the rule established beyond 
the power of the courts to change, it seems 
not very satisfactory. The witness is 
sworn on his voir dire to ascertain whether 
he has an interest which would disqualify 
him, because he would be tempted to per¬ 
jure himself if he testified when interested. 
But when he is asked whether he has such 
an interest, if he is dishonest and anxious 
to be sworn in the case, he will swear 
falsely he has none, and, his answer being 
conclusive, he will be admitted as com¬ 
petent ; if, on the contrary, he swears truly 
ne him an interest, when he knows that 
will exclude him, he is told that for being 
thus honest he must be rejected. A suit¬ 
able inquiry is permissible in order to as¬ 


certain whether a juror has any bias and 
this must be conducted under the super¬ 
vision of the court and be largely left to 
its sound discretion. There is no objec¬ 
tion in not allowing a juror to be asked as 
to his political affiliations and whether 
they would bias his judgment, in the ab¬ 
sence of any statement tending to show a 
special reason for asking; 158 U. S. 408 ; 
a juror may be asked whether he is a 
member of certain secret societies; 30 S. 
W. Rep. (Tex.) 1110 ; or has ever belonged 
to “ the committee of 100 ; 158 U. S. 408. 
The court may assume an exclusive ex¬ 
amination of iurors, though it is the better 
practice to allow counsel to examine; 17 
So. Rep. (Fla.) 284. 

See 1 Dali. 375 ; Interest ; Jury. 

VOLENTI NON FIT INJURIA. To 

the consenting no injury is done. A person 
who consents to a thing cannot complain 
of it ns an injury. The law regards such 
person as doing the act himself, and w ill hold 
him responsible for the consequences equally 
with others directly concerned. This maxim 
applies principally to those coses where a 
man suffers nn injury for which he haa a 
claim for compensation, but which claim 
he is considered as waiving, by acquiescing in, 
or not objecting to, the injury committed. 
The rule also covers those cases where any 
one receives nn injury through his own want 
of prudence or foresight. Abbott; Whart. 
Max. 

The import of the maxim is, that that 
which, unauthorized, would amount to 
wrongful injury, subjecting the doer of it 
to nn action for damages by the person 
injured, loses such character if the person 
suffering the disadvantage or injury con¬ 
sents to the act. The peculiar signification 
of the word “injuria"—implying & wrong 
—should be borne in mind in considering 
the application of the maxim. Id. 

VOLSTEAD ACT. Sec National 
Pkooibition Act. 

VOLUNTARILY. See Constraint. 

VOLUNTARY. Willingly ; done with 
one’s consent; negligently. Wolff § 5. 

To render an act criminal or tortious, it 
must be voluntary. If a man, therefore, 
kill another without a will on his part 
while engaged in the performance of a 
lawful act, and having taken proper care 
to prevent it, he is not guilty of any crime. 
And if he commit an injury to the person 
or property of another, he is not liable for 
damages, unless the act has been voluntary 
or through negligence; as, when a colli¬ 
sion takes place between two ships without 
any fault in either. 2 Dods. Adm. 88 ; 3 
Hagg. Adm. 320, 414. 

When the crime or injury happens in 
the performance of an unlawful act, the 
party will be considered as having acted 
voluntarily. 

VOLUNTARY ACT OF THE WILL. 

“Voluntary act of the will" necessarily im¬ 
plies liberty and self-control. 6 Bush (Ky.) 
271. 

VOLUNTARY ASSIGNMENT. See 

Voluntary Conveyance : 22 Neb. 514. 

VOLUNTARY ASSOCIATION. In 

most stales, a voluntary association is not 
a legal entity. It is not a person who can 
be sued in courts. It is simply a collection 
of individuals. 71 Conn. 613 ei al. See 
College Fraternity. 

VOLUNTARY CONVEYANCE. A 

conveyance without any valuable consid¬ 
eration. 

Voluntary conveyances are discussed 
most frequently with reference to the stat¬ 
utes 18 Eliz. c. 5 (for the protection of 
creditors) and 27 Eliz. o. 4 (for the protec¬ 
tion of subsequent purchasers). A volun¬ 
tary conveyance, however, is not within 
these statutes unless it is fraudulent; 
Cowp. 434. And as between the parties a 
voluntary conveyance is generally good. 


In determining whether a voluntary 
conveyance is fraudulent and within the 
stat. 13 Eliz. c. 5, a distinction is made be¬ 
tween existing (or previous) and subse¬ 
quent creditors. / n existing creditor, so 
called, is one who L a creditor at the time 
of the couveyance ; and it was at one time 
held that, as against him, every voluntary 
conveyance by the debtor is fraudulent; 8 
Wheat. 229 ; without regard to the amount 
of the debts, the extent of the property in 
settlement, or the circumstances of the 
debtor; 3 Johns. Ch. 500; but this rule is 
now subject to great modifications both in 
England and in the United Suites ; see 1 
Am. L. Cas. 37—40 ; and the conclusion to 
be drawn from the more recent cases is 
that the whole question depends in great 
measure on the ratio of the debts, not so 
much to the property the debtor parts 
with, as to that which he retains; 24 Pa. 
511; 2 Deav, 344 ; 4 Drew. 632. A subse¬ 
quent creditor is one who becomes a cred¬ 
itor after the conveyance, and, as against 
him, a voluntary conveyance is not void 
unless actually fraudulent; 1 Am. L. Cas. 
40 ; but there is great diversity in the defi¬ 
nition of the fraud of which he may avail 
himself ; see 3 Do G. J. & S. 293 ; L. R. 5 
Ch. Ap. 513 ; 3 Johns. Ch. 501; 39 Pa. 499 : 
9 W. N. C. (Pa.) 353. 

Whenever a voluntary conveyance is 
made, a presumption of fraud properly 
arises upon the statute of 27 Eliz. c. 4, 
which presumption may be repelled by 
showing that the transaction on which the 
conveyance was founded virtually con¬ 
tained some conventional stipulations, 
some compromise of interests, or reciproc¬ 
ity of benefits, that point out an object 
and motive beyond the indulgence of af¬ 
fection or claims of kindred, and not rec¬ 
oncilable with the supposition of intent 
to deceive a purchaser. But, unless so re¬ 
pelled, such a conveyance, coupled with a 
subsequent negotiation for sale, is conclu¬ 
sive evidence of statutory fraud. 

The principles of these statutes, though 
they may not have been substantially re¬ 
enacted, prevail throughout the United 
States. General reference may be made 
to Hunt, Fraud. Conv.; May, Stats, cf Eliz.; 
Bump, Fraud. Conv.; Note to Twyne’s 
Case, 1 Sm. L. Cas. (cases to 1879 discussed 
in 18 Am. L. Reg. N. 6. 137); Note to Sex- 

! ton v. Wheaton, 1 Am. L. Cas. ; Story, Eq. 
Jurisp. §§ 350-436. 

VOLUNTARY DEPOSIT. See De- 

! POSIT. 






VOLUNTARY ESCAPE. See Es¬ 

cape. 

VOLUNTARY EXPOSURE TO 
UNNECESSARY DANGER. Where 
the insured was shot when unarmed, in 
the course of an altercation, it was held 
that there could be recovery, though the 
insured may have been the aggressor, if 
he had no reason to believe that his oppo¬ 
nent was armed. The court held that the 
test was whether the assured “ had volun¬ 
tarily or intentionally done some act 
which reasonable prudence would have 
pronounced dangerous and in which death 
had followed as a consequence; " 40 S. W. 
Rep. (Tenn.) 1080. Where a party going 
home at night voluntarily left other anil 
safe paths of travel and used a dangerous 
railway trestle ; 80 Ga. 541 ; and where the 
&S 9 UT 6 d 6&t down on & rsilwny truck when 
an engine moving toward him was only 25 
feet away; 133 N. Y. 300 ; and where the 
assured lumped ill the dark from a freight 
train in rapid motion ; 94 Wis. 180; the 
exception in the policy was held to apply. 
But it must be shown that there is on the 
part of the insured some degree of con¬ 
sciousness of the danger which results m 
the accidental death of the insured ; 92 
Tenn. 107 ; 53 Wis. 18 ; 84 id 389 ; 120 Mo. 
104; 61 N. W. Rep, (la.) 485. See also 102 

Pa. 262. „ 

A voluntary exposure to unnecessary 
danger implies a oonsoious, intentional ex¬ 
posure, something of which one is con¬ 
scious but willing to take the risk. By 
taking a nolicy against accident one natu- 
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r&llr understands that he i* to be protected 
against accident resulting In whole or in 
part from his own inadvertence. The 
phrase means something more than con¬ 
tributory negligence or want of ordinary 
care on the part of the assured : 62 N. W. 
Rep. (la.) (*07. The phrase is not the en¬ 
tire «Npiiralent of ordinary negligence; a 
degree of consciousness of danger is neoes- 
eaxy ; 92 Tenn. 167, See Insurance. 

VOLUNTARY JURISDICTION. 
In Ecclesiastical Law. That kind of 
jurisdiction which requires no judicial pro¬ 
ceedings : as, the granting letters of ad¬ 
ministration and reviving the probate of 
wills, 

VOLUNTARY MANSLAUGHTER. 

See Mchder ; Manslaughter ; Homicide, 

VOLUNTARY NONSUIT. In Prac¬ 
tice. The abandonment of his cause bv a 
plaintiff, and an agreement that a judg¬ 
ment for costs be entered against him. 3 
Boorier, Inst. n. 3306. 

VOLUNTARY OATH. In practice. 
An oath Liken in some extra-judicial matter, 
or before some magistrate, or officer who 
cannot compel it to be taken. 4 Bl. Com. 
137. 

VOLUNTARY PAYMENT. A pay¬ 
ment made from choice. A voluntary pay¬ 
ment is made by the debtor on his own 
motion, without compulsory process. A 
payment made upon execution is not, there¬ 
fore, a voluntary payment. Anderson; 3 
McCrary 478. 

Payment of an illegal demand with full 
knowledge of the facts rendering it illegal, 
without an immediate and urgent necessity 
therefor, or unless to release or prevent im¬ 
mediate Seizure of person or property, is 
a voluntary payment and not one under 
duress. 200 U. S. 488. 

VOLUNTARY SALE. See Sale. 

VOLUNTARY WASTE. See 

Waste. 

VOLUNTEERS. Persons who receive 
a voluntary conveyance. 

It is a general rule of the courts of equity 
that they will not assist a mere volunteer 
who has a defective conveyance. Fonbl. 
Eq. b. 1, c. 5, a. 2 ; and see the note there 
for some exceptions to this rule. See, gen¬ 
erally, 1 Madd. 271 ; 1 Supp. to Ves. Ch. 
820 ; 2 id. 321; Powell, Mortg. 

In Military Law. Persons who, in 
time of war, offer their services to their 
country and march in its defence. 

One who freely enlists in the place of 
another, and becomes his substitute of his 
own free will and accord, is a volunteer 
within the spirit and intent of the statutes; 
43 Barb. 289. See Militia. 

VOTE. Suffrage; the voice of an indi¬ 
vidual in making a choice by many. The 
total number of voices given at an election ; 
as, the presidential vote. 

In a viva voce election for a public of¬ 
ficer, a voter cannot change his vote, once 
made, after subsequent votes have been 
made and recorded ; 87 8. W. Rep. (Kv.) 
163. 

In cumulative voting the voter must put 
opposite the name or the candidate on 
whom he intends to cumulate somet hin g 
to indicate the number of votes he intends 
to oast for him, in default of which he 
will be taken to have cast but a single vote 
for the candidate against whom he haa 
rna/ * a a mark, although be Ha* mar ked but 
a few names or only one ; [1827 J 1 Q. B. 
442 . 

See Election ; Ballot ; Suffrage : 
Voter. 

VOTER. One entitled to a vote; an 
elector. The right to fix the qualifications 
of voters is in the states, except so far as 
it is limited by the 15th amendment to the 
constitution of the United States, which 
provides that the right of the citizens to 
vote shall not be denied or abridged by the 
United States or any state, on account of 


race, oolor, or previous oondition of servi¬ 
tude. The qualifications of voters are 
similar in all the states, but not uniform. 
They have been summarized as follows : 1. 
Citizenship, either by birth or naturaliza¬ 
tion ; 2. Residence for a given period of 
time in the state, county, ana voting 
precinct; 8. Age, the liin kv is twenty-one 
years in all the states ; 4. The payment 
of taxes, in some states, and in many 
states, registration; 6, Freedom from in¬ 
famy, of having committed an infamous 
crime; 6. Freedom from idiocy or lunacy ; 
McCrary, Elect. § 4. Residence means 
actual settlement within the state; 23 
Colo. 92. See also 85 Am, L. Reg. n. 8. 780. 
The legislature cannot require a longer 
residence for voters at primary elections 
than the constitution prescribes for voters 
at elections “authorized by law/' which 
term includes primary elections; 41 L. R. 
A. (Cal.) 196. A person who is capable of 
transacting the ordinary business of life, 
even though laboring under some hal¬ 
lucination or delusion, unless it be shown 
to extend to political matters, cannot be 
denied the privilege of voting on the 
ground of want of mental capacity ; 88111. 
429. See loyal Votes. 

VOTE BEARER. See Registration 
Certificate. 

VOTER. See Qualified Voter. 
VOTING. See Cumulative Votinq. 

VOTING MACHINE. In Rhode Is¬ 
land, upon the application of the governor, 
the justices gave an opinion that a statute 
authorizing the use of a voting machine 
would be constitutional. 19 R. I. 729, 
Rogera, J., dissenting. The New York 
constitution does not interfere with the 
existing legislation authorizing the use of 
voting machines. See 150 N. Y. 242. 

VOTING TRUST. A term applied to 
the accumulation in a single liana or in a 
few hands of shares of corporate stock be¬ 
longing to several or many owners in order, 
thereby, to control the business of the 
company. In some instances the certifi¬ 
cates are placed in the hands of a single 
holder or of a committee, accompanied 
irrevocable proxies to vote on them. In 
other instances the stock is placed in the 
name of such committee. Certificates are 
usually issued to the beneficial owners of 
the stock, and these certificates are bought 
and sold in the market. It has been held 
that all agreements to tie up stocks by 
irrevocable proxies or by placing them in 
the hands of trustees are illegal, and any 
beneficial owner may withdraw his stock 
from them at pleasure; 35 Hun 641 ; 48 
N. Y. Sup. 606 ; 84 Ala. 008 ; whether he be 
a party to the agreement or an assignee 
of the stock of Buch party ; 60 Conn. 658 ; 
65 Hun 606 ; 52 N. J.Eq. 178 ; 6 Co. Ct. R. 
Pa. 198. 

An agreement not to Bell stock except 
by consent of all parties to the agreement 
is held to be in restraint of trade and vojd; 
85 Hun 461. It has, however, been held 
that an agreement among the stockholders 
to hold the stock together and to sell it 
together is valid ; 11 Jones & Sp. 507. 

A by-law which provides that if any 
stockholder shall desire to dispose of his 
stock, he shall give written notice to the 
president, and that the stockholders shall 
then have the option to purchase it at the 
price named, with an option to the corpo¬ 
ration to purchase if the other stockholders 
decline, is a restraint on the power of alien¬ 
ation and void ; 84 Atl. Rep. (Md.) 1127. 

Where stock is transferred to a trustee 
under a contract by which he agrees to 
hold and vote it for the benefit of two 
other persons and himself jointly, to dis¬ 
pose of it when add as agreed Upon by 
himself and one of the other parties, the 
other parties have no such title or right of 
possession thereof as would give either of 
them a right of action against the trustee 
for conversion upon his refusal to transfer 

to such party one-third of the stock: 75 
Fed. ReD. 62. 


Where a statute forbade a consolidation 
of competing Lines, the purchase by a rail¬ 
road company of the stock of a competing 
line which was then vested in a third party 
as trustee, was held void and the trustee 
was enjoined from votingthereou ; 50 Fed. 
Rep. 836. 

where stock was vested in a trustee 
under an agreement that it was to remain 
with such trustee for four years, certain 
stockholders agreeing not to sell their 
holdings without first offering them to 
the remaining parties to the agreement, 
and the trustee holding an irrevocable 
power of attorney to vote the stock, it was 
held that the trust agreement was not void 
per as, and that aalong as the beneAoial 
owners did not make any effort to with¬ 
draw from the trust there was no reason 
why the trustee should not vote upon it; 
5 Blatch. 525. 

The holders of a majority of the stock of 
a railroad company agreed that it should 
be vented in the name of the president of 
another railroad company, who should de¬ 
liver to an appointee of the directors of 
the company in question an irrevocable 
proxy to vote upon such stock ; certificates 
were issued to the stockholders who were 
parties to the agreement. Certain parties 
purchased a minority of the trust certifi¬ 
cates and requested the return of the stock, 
which was refused. The court enjoined 
the trustee from voting on the stock and 
compelled a transfer to the beneficial 
owners thereof, holding that the right was 
vested in the latter and the trustee could 
not lawfully refuse it to them; 14 Wkly. 
L. Bull. (Ohio) 68. See 15 id. 419, 423. 
See also 80 Fed. Rep. 91, substantially to 
the same effect. 

In the Reading railroad trust, reported 
in 47 Leg. Int. (Phila. C. P.) 26, on the re¬ 
organization of the company, certain se¬ 
curities and stock were vested in a recon¬ 
struction board under a voting trust, by 
which certificates of beneficial interest 
were issued. On a bill by a stockholder to 
restrain the trustees from voting upon the 
stock held by them at an election soon to 
occur, an injunction was refused because 
the interests were too complicated to per¬ 
mit of interference upon such short notice. 
The court (Hare, P. J.) was of opinion 
that the voting trust was necessary to sus¬ 
tain and carry out the provisions of the re¬ 
organization and that the voting trustees 
represented not only the stock but the 
otner securities and liens on the property, 
under the reorganization. 

In 12 So. Rep. 723, the court was of opin¬ 
ion that the cases in which voting trusts 
were considered illegal were based rather 
upon the ground of the unlawful purpose 
for which they were created than upon 
tlieir intrinsic illegality, and it reached 
substantially the same result as the Read¬ 
ing railroad case cited above. 

Where certain stock was deposited by 
various stockholders with a firm of bank¬ 
ers tor the purpose of arranging differences 
between preferred and common stock¬ 
holders and to aid in the adjustment of the 
affairs of the company generally, it was 
held that such depositary was entitled to 
vote on such stock ; 49 Ohio St. 669. 

See 44 Am. L. Reg. & Rev. 418-, where 
a form of certificate is given and the cases 
are collected by Charles U. Burr, Jr., who 
finds a definite formulation of conclusions 
to be impossible. 


VOUCH. To call to warranty; to call 
upon a person who has warranted a title, 
to defend the title which he so warranted. 
2 Bl. Com. 358. 

VOUCHEE. In common recoveries, 
the person who is called to warrant or de¬ 
fend the title is called the vouchee. 2 
Bouvier, Inst n. 2098, 

VOUCHER. In Accounts. An ac¬ 
count-book in which are entered the ac- 

3 uittances or warrants for the accountant's 
isoharge. Any acquittance or receipt 
which is evidence or payment or of the 
debtor’s being discharged. See 8 Halst. 
299 ; 8 N. J. L. 299 ; 1 Mete. Mass. 218. A 


VOUCHES TO WARRANTY 


1218 


merchant’s books are the vouchers of the 
correctness of his accounts and a receipt is 
voucher of payment, but neither is con¬ 
clusive. 12 Abb. Pro. 202. 

When used in connection with the dis¬ 
bursement of money, voucher means a 
written or printed instrument in the na¬ 
ture of a bul of particulars, account, eto., 
which shows on what account and by what 
authority a particular payment has been 
made. 54 N. W. Rep. (Neb.) 866; 107 Ill. 
406. 

In Old Conveyancing. The person on 
whom the tenant to the prcecipe calls to 
defend the title to the land, because he Is 
supposed to have .warranted the title to him 
at the time of the original purchase. 

The person usually employed for this pur¬ 
pose is the crier of the court, who is there¬ 
fore called the common voucher. See 
Cruise, Dig. tit. 86, c. 8, s. 1 ; 22 Viner, Abr. 
26; Recovery. 

VOUCHER TO WARRANTY. The 
calling one who has warranted lands, by 
the party'warranted, to come and defend 


the suit for him. Co. Litt. 101 b. 

VOYAGE. In Maritime Law. The 
passage of a ship upon the seas from one 
port to another, or to several ports. The 
term includes the enterprise entered upon 
and not merely the route. 118 Maas. 826. 
Where a loss was occasioned whilst loading 
the cargo, it was held to be during the 
voyage ; L. R. 15 P. D. 208. 

Every voyage must liave a terminus a 
quo and a terminus ad quem. When the 
insurance is for a limited time, the two ex¬ 
tremes of that time are the termini of the 
voyage insured. When a ship is insured 
both outward and homeward, for one en¬ 
tire premium, this, with reference to the 
insurance, is considered but one voyage, 
and the temninusa quo isalso the terminus 
ad quem ; Marsh. Ins. b. 1, c. 7, s. 1-0. As 
to the commencement and ending of the 
voyage, see Risk. 

The voyage, with reference to the legal¬ 
ity of it, is sometimes confounded with the 
traffic in which the ship is engaged, and it 
frequently said to bo Alegal only because 


the trade is so ; but a voyage may be law¬ 
ful, and ret the transport of certain goods 
on board the ship may be prohibited ; or 
the voyage may be illegal, though the 
transport of the goods be lawful; Marsh. 
Ins. b. 1, c. 6, s. 1. See Deviation. 

In the Erenoh Law, the voyage de con¬ 
serve is the name given to designate an 
agreement made between two or more sea- 
captains that they will not separate in their 
voyage, will lend aid to each other, and 
will defend themselves against a common 
enemy or the enemy of one of them in 
case of attack. This agreement is said to 
be a partnership. 3 Pardessus, Dr. Com. n. 
656 ; 4 id. 984 ; 20 Toullier, n. 17. 

VULGARIS OPINIO (Lat.). Com¬ 
mon opinion. 

VULGO CONCEPTI (Lat ). In Civil 
Law. Bastards whose father was un¬ 
known. Leg. 53, ff. de statu hominum. 
Those, also, whose fathers, though known, 
could not lawfully be recognized as such : 
viz., the offspring of incest and adultery. 
Code Civ. 8. 7. 1. 


w. 


WADSET. In Scotch Law. The old 
terra for a mortgage- A right By which 
leads or other heritable subjeota are im- 
n ignore ted bv the proprietor to his creditor 
in security ox his uebt. Like other herita¬ 
ble rights, it is protected by seisin* 

Wadsets are commonly made out in the 
form of mutual contracts, in which one 
party sells the land and the other grants 
the right of reversion. Erskine, Inst. 2. 
8 . 1 . 2 , 

Wadsets are proper, where the use of the 
land shall go for the use of the money ; im¬ 
proper, where the revereor agrees to make 
up the deficiency ; and whera it amounts 
to more, the surplus profit of the land is 
applied to the extinction of the principal. 
Erskine, Inst- 2. 8. 12. 13. 

WAGE. To give a pledge or security 
for the performance of anything : as, to 
wage or gage deliverance, to wage law, etc. 
Co. Litt. 294. This word is but- little used. 

See Minimum Wack. 


WAGE EABNEB. As used in a bank¬ 
ruptcy act : An individual who works for 
wages, salary, or hire, at a rate of compen¬ 
sation not exceeding one thousand five 
hundred dollars per year. 29 Am. & Eng. 
Encyc. 2nd ed., 1082 ; 114 Fed. Rep. 232. 


WAGER. A bet; a contract by which 
two parties or more agree that a certain 
sum of money, or other thing, shall be paid 
or delivered to one of them on the happen¬ 
ing or not happening of an uncertain event. 
See 85 Tenn. 572 ; 75 III. 560. 

A contract upon a contingency by which 
one may lose but cannot gain, or the other 
can gain but cannot lose, is a wager ; 15 
Gratt. 653 ; but there must be a risk by 
both parties; 5 Humph. 5C1. In 1 Bosw. 
207, it was said : “ A wager is something 
hazarded on the issue of some uncertain 
event; a bet is a wager, though a wager is 
not necessarily a bet.” 

At common law, wagers were not,perse, 
void ; 2 Term 610; 37 Cal. 670 ; 3 McLean 
100 ; 25 Tex. 586. By an English statute 
passed in 1845, wagers were prohibited, and 
similar statutes have been passed in many 
of the states. See Dos Passos, St. Br. 409 ; 
Margins. 


Where a contract is a mere device to 
avoid the statute, it is illegal, but the 
burden of proving its illegality is upon the 
defendant; 70 N. V. 202; and the inten¬ 
tion of the parties is for the jury; 20 E. 
L. & E. 290 ; 72 Pa. 155. See 48 Ill. App. 
39; 89 Pa. 250. 

The principle which determines whethei 
the sale of stocks is a wagering contract, if 
that a bona fide contract to buy and sell will 
be sustained, but where there is no actual 
sale and the transaction is to be settled bj 
the payment of differences it will be sel 
aside ; 79 Ill. 328 ; Dos Passos, St. Br. 410 
even where the principals may not be able 
to enforce the contract and the brokei 
through whom the transaction is made if 
ignorant of their intention, he may recovei 
for money paid out in commissions; id, 
410; contra, 119 Mo. 126; the same prin¬ 
ciple applies to contracts for the sale and 
delivery of grain ; 52 Wis. 593 ; and indeed 
to any contract for the sale or purchase ol 
any personal property to be delivered at e 
future date, which is intended by botl 
parties as a wager on the rise and fall o! 
prices and to be settled by payment o! 
differences; 85 Tenn. 572, 581 : 38 Fed 
Rep. 635 ; 40 Ohio St. 951 ; 85 Ky. 230 ; 131 
U. H. 336 ; 38 Mo. App. 383 ; see 82 Fed 
Rep. 833; but an agrement to sell grail 
for future delivery is not necessarily i 


gambling transaction ; 37 Neb. 766. 

A puronaae, with an option to the seller 
to deliver on a certain day, is not a wager ; 
79 111. 351; 47 Minn. 228; and the usage 
allowing merchants to settle such con¬ 
tracts by *' differences ” does not necessar¬ 
ily render such contracts void; Gresham, 
J., in 12 Chic. L. N. 241. See 41 Fed. Rep. 
174. Margins advanced to brokers on con¬ 
tracts made to he settled on differences may¬ 
be recovered ; 43 HI. App, 439. Contracts of 
sales for future delivery are subject to the 
.Wne principle; they are valid if there is 
a bona fide intention to deliver, even if 
the seller is not the owner of the property 
sold, at the time of the contract; 74 la. 
468 ; 34 Mo. App. 302; otherwise they are 
void ; It Fed. Rep. 193 ; 54 Mo. App. 606 ; 
47 Minn. 228 ; soe 77 Md. 504 ; 36 Ill. App. 
179 ; but where purchases and sales are 
actually completed by delivery to the 
holder, who obtained the money to pay 
advances by hypothecating the stock, the 
transactions are valid; [1895] A. C. 318. 
See a note in 33 Am. L. Keg. N. a. 436. A 
case varying from the general rule that 
where accounts are to be settled by dif¬ 
ferences, the transaction is a gambling one, 
confines it to cases where neither party 
expects any delivery at any time and holds 
the transaction valid if the final balance is 
to be by delivery, though intermediate 
balances were otherwise settled; 88 Me. 
230. The law looks at the intention of the 
parties, which is a fact for the jury, and 
oral evidence may be given of the circum¬ 
stances, without respect to the form of the 
transaction; 47 Fed. Rep. 574; but a 
transaction which on its face is legitimate 
cannot be held void as a wagering contract 
by showing tliat one party only so under¬ 
stood and meant it to be. The proof must 
go further and show that this understand¬ 
ing was mutual; 149 U. S. 481. See Dos 
Passos, St. Br. 477. See also Option ; 
Futures ; Margin. 

It has been held that contracts between 
the purchaser of futures and a broker, 
made without the state, though valid 
where made, could not be enforced in the 
state where it was invalid by statute; 71 
Miss. 514; the same principle applies to 
notes given in settlement of gambling 
transactions; 155 Ill. 617. Where a note 
which was delivered to a broker to secure 
him against loss in stock transactions was 
transferred to an innocent purchaser with¬ 
out notice, equity would not compel its 
return, because given fora gambling debt; 
173 Pa. 525; and a mortgage securing 
advances for margins on a contract for 
future delivery was held valid where the 
advances were made in good faith to save 
loss; 33 Fed. Rep. 633; but the original 
payee cannot recover on a note, for money 
advanced upon or in execution of a con¬ 
tract of wager, to which he is a party or 
direct participant in the name of or on be- 
Iialf of the parties; 131 U. S. 336. See 25 
App. Div. N. Y. 228. 

The English statute prohibiting the re¬ 
covery of money, etc., deposited to abide 
the event of a wager, applies only to a 
deposit as the stake to abide the event of a 
wager and not to deposits as security for 
the observance by the loser, of the terms 
of the wagering contract, and the author¬ 
ity to return the latter may be revoked and 
the securities recovered at any time before 
their appropriation ; [1891] 2 Q. B. 329. 

If all options were prohiDited, all condi¬ 
tional contracts would have to be pro¬ 
hibited. See Dr. Wharton's note to 11 Fed. 
Rep. 193; also 70 N. Y. 202. 

When one loses a wager and gets another 


to pay the money for him, an action lies 
for the recovery of the money ; 15 C, B. n. 
8. 316; but see 97 Pa. 202, 298. So it is said 
that where an agent advances money to 
his principal to pay losses incurred in an 
illegal transaction, the contract between 
them, made after the illegal contract is 
dosed, is binding ; 2 Woods 554. See 98 
Mass. 161. Where a broker sued his prin¬ 
cipal for advances and commissions on the 
purchase of property, it was held that the 
fact that persons from whom the broker 
bought the proj>erty for his principal had 
not the gooas on hand when the contract 
was made, and that they had no reasonable 
expectation of acquiring them except by 
purchase, did not defeat the broker's right 
to recover; 14 Bush 727. See, also, 5 M. & 
W. 462. 


See Biddle, Stock Brokers; Lewis, 
Stocks; article by Dr. Wharton in 3 Cr. L. 
Mag. l,on Political Economy and Criminal 
Law. 

Wagers on the event of an election laid 
before the poll is open; 1 Term 50; 4 
Johns. 426 ; 4 H. & McH. 284 ; or after it is 
closed; 8 Johns. 147,454 ; are unlawful. See 
McCreary, Elect. § 149. And wagers are 
against public policy if they are in restraint 
of marriage; 10 East 22; if made as to the 
mode of playing an illegal game ; 2 H. BLa. 
43; 1 N. & M’C. 180; or on an abstract 
speculative question of law or judicial 
practice, not arising out of circumstances 
in which the parties have a real interest; 
12 East 247. But see 1 Cowp. 37. 

Wagers, though on indifferent subjects, 
are inconsistent with good morals, and as 
Buch, are void, as against public policy; 
23 Or. 419. 

Wagers as to the sex of an individ¬ 
ual ; Cowp, 729; or whether an unmarried 
woman had borne or would have a child ; 
4 (/amp. 152; are illegal, as necessarily 
leading to painful and indecent consider¬ 
ations. Every bet about the age, or height, 
or weight, or wealth, or circumstances, or 
situation of any person, is illegal; and 
this, whether the subject of the bet be 
man, woman, or child, married or single, 
native or foreigner, in this country or 
abroad ; 1 Rawle 42. And it seems that 
a wager between two coach-proprietors, 
whether or not a particular person would 
go by one of their coaches, is illegal, as ex- 

^ 11^ person to inconvenience; 1 B. 

. 683. 

In the case even of a legal wager, the 
authority of a stakeholder, like that of an 
arbitrator, may be rescinded by either 
party before the event happens. And if, 
after his authority has been countermanded 
and the stake lias been demanded, he re¬ 
fuse to deliver it, trover or assumpsit for 
money had and received is maintainable ; 
1 B. & Aid. 683. And where the wager is 
in its nature illegal, the stake may be re¬ 
covered, even after the event, on demand 
made before it has been paid over ; 4 Taunt. 
474. But see 12 Johns. 1 ; 29 Neb. 812 ; 9 
Colo. 212. Where the stakeholder of a 
wager void as between the parties is noti¬ 
fied by one of them not to pay over the 
money to hia adversary, even after the 
result of the event has become known, but 
before payment has been made, he cannot 
defeat an action by such party for its re¬ 
covery ; 5 Tex. Civ. App. 203 ; 48 Mo. App. 
319. See Stakeholder ; Margin ; Horse 
Race: Uet ; Hazard. 


WAGER OP BATTLE. A supersti¬ 
tious mode of trial, at one time common 
throughout Christendom, introduced into 
England by William the Conqueror. 
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Room, by Francis Watt. 

WAGES OF LAW. In Old Frac¬ 
tion. An oath taken by a defendant in an 
action of debt that he doee not owe the 
olaim, supported by the oaths of eleven 
neighbors. 

when an action of debt is brought against a man 
upon a simple contract, and the defendant pleada 
nil debet, and concludes his plea with this plea, 
with this formula, “ And this ne is ready to defend 
against him the said A 8 and his suit, as the court 
or our lord the king here shall consider,'’ etc., he is 
then put in sureties (vadios) to wage bis law on a 
day appointed by the Judge. The vxiqer of law 
consists in an oatn taken by the defendant on the 
appointed day, and confirmed by the oaths of 
eleven neighbors or eovipurgators. This oath bad 
the effect of a verdict in favor of the defendant, 
and was only allowed in the actions of debt on slm- 
pie contract, and detinue; nor was it allowed to 
any oDe not of good character. In consequence of 
this privilege or the defendant, assumpsit displaces 
debt as a form of action on simple contracts, aDd 
instead of detinue, trover was used. But In Eng¬ 
land wager of law was abolished by 8 A 4 Will. rv. 
c. 48, C 18. And even before Its abolition it had 
fallen Into disuse. It was last used as a method of 
defence in 2 B. & C. 688, where the defendant offered 
to wage his law, but the plaintiff abandoned the 
case. This was in 1824. If it ever had any existence 
in the United States, it Is now completely abol¬ 
ished ; 8 Wheat. 642. 

The name (In law Latin, vadiatio legis) comes 
from the defendant's being put in pledges (vadios) 
to make his oath on the appointed day. There was 
a similar oath In the Roman law, and in the laws of 
most of the nations that conquered Rome. It was 
very early lo UBe in England, asOlanviUe distinctly 
describes it. Olanville, lib. 1, c. 0, 19. See Slept. 
PI. 124. 290 ; Co. 2d Inst. 119 ; 8 Chitty, PI. 497; 18 
Vlner, Abr. 68; Bac. Abr. For the origin of this 
form of trial, see Steph. Plead, notes xxxlx.; Co. 
Litt. 894, 899 ; 8 Bla. Com. 841. 

See Oath Dbcibomy. 


It was resorted to In three cases only: tn the war 

court martial or court of chivalry ; In appeals of fel ,, 
onv and upon approvements; and upon Issue 
Joined In a writ of right. Co. Lltt. | 294. On ap- 1N3URA] 
peals parties fought m their own proper persons, __ 

on a writ of right hy their champions. But if the W At 

appellant or approval ware a woman, a priest, an hired U 

Infant, or of the age of sixty, or lame or blind, or a \f iorn 

peer of the realm, or a citizen of London; or If the jnA ° na 

crime were notorious ; In such cases wager of bat- DEBS, 

tel might be declined by the appellant or approver. 

But where the wager of battel was allowed, the WA( 

appellee pleaded not guilty, and threw down his transpo 

glove, declaring he would defend the same with his rt u Q _i7o 

body. The appellant took up the glove, replying unonaia 

that he was ready to make good his appeal, body does no' 

for body. Thereupon tbe appellee, taking the 418 : bu 

Bible In his right hand, and in his left the right onr , 

hand of his antagonist, swore to this effect: “ Hear ° vT w 

this, 0 man, whom I hold by tbe hand, who callest within 1 

thyself John by the name of baptism, that I, who 85 Wifi, 

oall myself Thomas by the name of baptism, did .... 

not feloniously murder thy father, william by 1 ho p 

name, nor am anywise guilty of the said felony ; so mean ti 
help me God and the saints ; and this I will defend g g ur 
against thee by my body, as this qourt shall * ' 

award." The appellant replied with a like oath, WA1 

declaring also that the appellee had perjured him- “ AJ 

self. Then followed oaths by both parties against tered b’ 
amulets and sorcery as follows : A Hear this, ye effect h 
Justices, that I have this day neither eat, drank, , 

nor have upon me neither bones, stones, nor grass, oucn , 

nor any enchantment, sorcery, or witchcraft, belong 

whereby the law of God may be abased, or the law 5 p(] 

of the devil exalted; so nelp me God aDd his i_‘ ’ , 

saints." The battle was then begun; and If the na8 ne 

appellee were so far vanquished as not to be able true O'V 

or willing to fight any longer, he was adjudged to against 
be hanged Immediately ; but if he killed the appel- ” u 1 
lent, or could maintain the fight from sunrlslng till uuiu1 

the stars appeared In the evening, he was acquitted. Kent 2i 
Also if tbe appellant became recreant, and pro¬ 
nounced the word craven, he lost his liOeram legem, a 1 

and became infamous (see Ceavkn), and the ap¬ 
pellee recovered his damages, and was forever quit 
of any further proceedings for the same offence. 

The proceedings in wager of battel in a writ of right 
were similar to the Above except that the battle 
was by champions. It was the only mode of de¬ 
termining a writ of right UDtil Henry II. introduced 
the grand assize, q. v. The prevalence of judicial 
combats In the Ruddle Ages is attributed by Mr. 

Hallam to systematic perjury In witnesses, and 
want of legal discrimination on the parts of judges. 

M02. & W. It was not abolished in England till the 
enactment of Btat. 69 Geo. III. c. 46. Bee 1 B. & Aid. 

406 ; 8 Bla. Com. 839 ; 4 id. 847; Apfkal. This mode 
of trial was not peculiar In England. The emperor 
Otho, 963, held a diet at Verona, at which several 
sovereigns and great lords of Italy, Germany, and 
France were present. In order to put a stop to the 
frequent perjuries in judicial trials, this diet sub¬ 
stituted in all cases, even in those which followed 
the course of the Roman law, proof by combat for 
proof by oath. Henrion de P&nsey, Auth, Judic. In- 
trod. c. 3. And for a detailed account of this mode 
of trial see Herbert, Inns of Court 119. The last 
case In which the right was asserted was Ashton 
vs. Thornton. 1 B. & Aid. 405, where Lord Etlen- 
borough declared that It was part of the general 
law of the realm and must be enforced, no matter 
how much disapproved. See Wills, Clrc. Ev. 290, 
for a detailed statement of the facts. At the next 
session of the British parliament an act was passed 
to abolish appeals or murder, treason, felony, or 
other offences, and wager of battel, or joining issue 
or trial by battel. In writs of right. 59 Geo. III. c. 

46. In tne Statutes of South Carolina, Editl6n of 
1657, it Is said to be In existence in that state. For 
the history of this species of trial, see 8 Bla. Com. 

887 ; 4 id . 847 ; Encydoptdie , Oage de Bataille ; 

Steph. PL 182, and App. note 85. The Laws Lumber 
Room, by Francis Watt. 


WAGER POLICY. One made when 
the Insured has no insurable interest. Bee 
Insurable Interest ; Policy. 

.WAGES. A compensation given to a 
hir ed p erson for his or her services. See 
Master and Servant ; Seamen; Store Or¬ 
ders. 

WAGON. A common vehicle for the 
transportation of goods, wares, and mer¬ 
chandise of all descriptions. The term 
does not include a hackney coach ; 5 Cal. 
418 ; but a “ buggy ” ia a wagon ; 7 Kan! 
325; contra, 27 Mo. 507 ; as is a hearse, 
gri riun t he meaning of an exemption law ; 

The phrase, "hauled by wagon," doe8 not 
mean transportation by rail or steamboat 
6 S. W. 337. 


WAIFS. Stolen goods waived or scat¬ 
tered by a thief in Qs flight in order to 
effect his escape. 

Such goods, oy the English common law, 
belong to the king; 1 Bla. Com. 296; 
5 .Co. 109; Cro. Elis. 694. This prerogative 
has never been adopted here against the 
true owner, and never put in practice 
against the finder, though against him there 
would be better reason for adoptin g it; 2 
Kent 292. 

WAINAGIUM (Sax. woeg, Lat. vo- 
gina). That which is necessary to the 
farmer for the cultivation of his land. 
Barrington, Stat. 12; Magna Charta, o. 14. 
According to Selden and Lord Bacon, it is 
not the same as contenementum , used in 
the same chapter of Magna Charta, mean- 
ing the power of entertaining guests or, 
countenance, as common people say. 

WAITING CLERKS IN CHAN¬ 
CERY. It was the duty of these offloers 
to wait in attendance on the court of olian- 
cery. The office was abolished in 1842. 

WAIVE. A term applied to a woman 
as outlaw is applied to a man. A man is 
an outlaw ; a woman is a waive. Ciabb. 
Tech. Diet. 

To abandon or forsake a right. 

To abandon without right: as, “ if the 
felon waives, that is, leaves any goods in 
his flight from those who either pursue him, 
or are apprehended by him so to do,—he 
forfeits them, whether they be his own 

f oods, or goods stolen by him.” Bao. Abr. 
'orfeiture (B). 

WAIVER. The relinquishment or re¬ 
fusal to accept of a right. Cited 4 Miso. 
Rep. 58. 

The intentional relinquishment of a 
known right with both knowledge of its ex¬ 
istence and an intention to relinquish it. 82 
Pac. Rep. (Or.) 689. See 82 Conn. 40 ; 148 
Mass. 874 ; 76 Va. 814 ; 105 U. S. 859. 

In practice, it is required of every one to 
take advantage of his rights at a proper 
time; and neglecting to ao so will be con¬ 
sidered as a waiver. If, for example, a 
defendant who has been misnamed ui the 
writ and declaration pleads over, he cannot 
afterwards take advantage of the error by 
pleading in abatement; for his plea 
amounts to a waiver. Failure of counsel, 
either in brief or oral argument, to allude 
to an assignment of error, is a waiver there¬ 
of ; 72 Fed. Rep. 508. 

In seeking for a remedy, the party injured 
may, in some instances, waive a part of 
his right and sue for another : for example, 
when the defendant has committed a tres¬ 
pass on the property of the plaintiff by 
taking it away, and afterwards he sells it, 
the injured party may waive the trespass 
and bring an action of assumpsit for the 
recovery of the money thus received by the 
defendant; 1 Chitty, PI. 90. A delay of 
two years in bringing an action tit rem 
on a maritime lien, the vessel meantime 
having passed into other bonds, is a waiver 
of the lien; 84 Fed. Rep. 880; but when 
objections are seasonably and appropri¬ 
ately made there can be no waiver; 116 
Ind. 578; and mere indulgence or silent 
acquiescence in the failure to perform 
is never construed into a waiver, unless 


■ome element of estoppel can be invoked ; 

In contracts, if, after knowledge of a sup* 
posed fraud, surprise, or mistake, a party 
performs the agreement in part, he will be 
considered as having waived the objection • 

1 Bro. P. C. 28ft. * 

# When a constitutional provision is de¬ 
signed for the protection solely of the prop* 
erty rights of the citizen, it is competent 
for him to waive the protection, and to 
consent to such action as would be invalid 
if taken against his will; Cooley, Const. 
Lim. 219. See 3 N. Y. 511 ; 8 Hill 147. 
In criminal cases this doctrine must be 
true only to a very limited extent : Cooley. 
Const. Lim. 220. See Juby. 

As to what will amount to a waiver of a 
forfeiture, see 1 Conn. 79 ; 7 id. 45 ; 1 John*. 
Cas. 125; 14 Wend. 419; 8 Pick. 292; 

2 N. BL 120, 163; 1 Ohio 21; Condition. 

WAKENING. In Scotch Law. The 
revival of an action. 

An action is said to sleep when rt lies 
over, not insisted on fora year, in which 
case it is suspended. Erskine, Inst. 4.1.38. 
With us a revival is by idre facias. 

WAND OF PEACE. In Scotch Law. 
The wand which the messenger carries 
along with his blazon, in executing a cap¬ 
tion, and with which he touches the pris¬ 
oner. A sliding along this staff of a mov¬ 
able ring, or the breaking of the staff, is a 

S rotest that tbe officer has been resisted or 
eforced. Bell, Diet. hisprismiment. 

WANT. "Want,” used in a will, is 
synonymous with "wish.” It is as impera¬ 
tive as the word "desire,” 5 Ky. Opin. 314. 

WAN TED. In a statute for condemn¬ 
ing land, “ wanted” for the construction 
of a railroad, does not mean desired, but is 
synonymous with necessary. 60 Ky. 267. 
The term is frequently used to mean need 
or require. 34 Conn. 403. 

WANTON AND FURIOUS DRIV¬ 
ING. An offence against public health, 
which under the stat. 24 & 25 Viet. c. 100, 
s. 56, is punishable aa a misdemeanor by 
fine or imprisonment. In this country the 
offence is usually provided for by state, 
county, or municipal legislation. 

WANTON NEGLECT. See Wilful 
Neglect. 

WANTON NEGLIGENCE. Tbe 

failure of one charged with a duty to exercise 
an honest effort in the employment of all 
available means to prevent injury. 21 Am. 
<fc Eng. Encyc. 478 ; 124 Ala. 372. 

WANTONLY. Done in a licentious 
spirit, perversely, recklessly, without re¬ 
gard to propriety or the rights of others ; 
careless of consequences, and yet without 
settled malice. 98 N. C. 641; 97 id. 465; 
85 Fed. Rep. 282. 
bee Carelessly and Wantonly. 

WANTONLY AND MALICIOUS¬ 
LY. The words "wantonly and maliciously” 
mean an evil and unlawful purpose, as dis¬ 
tinguished from that of promoting the law, 
when used in a prosecution for assault in 
making an arrest. 156 Ky. 212, 160 S. W. 
928. 

WANTONNESS. A licentious act by 
one man towards the person of another, 
without regard to his rights: as, for exam¬ 
ple, if a man should attempt to pull off 
another’s hat against hi9 will, in order to 
expose him to ridicule, the offence would 
be an assault, and if he touched him it 
would amount to a battery. See 24 N. C. 
888. Sco Carelessly and Wantonly. 

WAPENTAKE (from Bax. xoapen, i. e. 
armatura, and tac. i. e. tactus). A Saxon 
court held monthly by the alderman for 
the benefit of the hundred. 

It was called a wapentake from wapon , arms, 
and tac, to touch ; because when the chief of the 
hundred entered upon his office he appeared in 
the field on a certain day, 00 horseback, with a 
pike In his hand, and all the principal men mat 
him with lances. Upon this he alighted, and they 
all touched his pike with their lances, in token of 
their submission to his authority. In this court 
causes of great moment were heard and deter¬ 
mined, as Mr. Dugdale has shown from M*»©i£l 
records. Besides welch It took cognisance of theft, 
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irkb by dfd«ti. ti«* of (hwkplodft. uid Um 
I lk* : wdmmw after IbaoaoqwstH wh crIW tb* 
•hernT* tourn. and, m ngkrawl the examlnatlna at 
the ple d gee. the court of the view of frankpledjr*. 
Thee* pMfn were do other than the freemen 
within the liberty, who, according to an Institution 
et Cleg AJfmi. were mutually pledfrM for the good 
beharlor of each other. Fortenrun, rfe Loud. c. *4; 
pufihla tVhr Jur 97 ; 4 Bla. Own. 979. sir Thome* 
Smith derive* It from the custom of taking away 
the arms at the muster of each hundred, from 
Uhoae who could Dot flod sureties for good beliarior. 
Btp Aeft Uh. ft, a 19 

wajr. An armed contest between na¬ 
tions. Grotius, de Jur. Bell. 1.1, o. J. The 
state of nations among whom there is an 
interruption of all pacific relations, and a 
general contention by force, authorized by 
the sovereign. Mann. Comm. 98 ; I Kent 
•61, n. (h.). 

An armed contest to maintain the rights 
of a nation or to bring about a settlement 
of its disputes with other nations. It is also 
defined as a hostile contest with armies 
between two or more states claiming suffi¬ 
cient rights. Snow, Lect. Int. L. 82. 

A civil war is one confined to a single 
nation. It is public on the part of the 
established government, and private on 
the part of the people resisting i ts authority, 
but Doth the parties are entitled to all the 
rights of war as against each other, and 
even as respects neutral nations; Wheat. 
Int. L. §29o. 

The right of making war belongs in 
every civilized nation to the supreme 
power of the state. The exercise of this 
right is regulated by the fundamental laws 
in each country, and may be delegated to 
its inferior authorities in remote posses¬ 
sions, or even to a commercial corporation. 
A contest by force between independent 
sovereign states is called a public war. If 
it is declared in form, or duly commenced, 
it entitles both the belligerent parties to 
all the rights of war against each other. 
A formal declaration of war to the enemy 
was once considered necessary to legalize 
hostilities between nations. The Romans 
declared war with religious ceremony; 
and an invasion without a declaration was 
unlawful; 1 Kent *53. The present usage 
is to publish a manifesto within the terri¬ 
tory of the state declaring war, announc¬ 
ing the existence of hostilities and the 
motives for commencing them, usually to 
warn neutral states; Snow, Lect. Int. L. 
82. A civil war is never declared ; Boyd’s 
Wheat. Int. L. § 294. It dates from the 
time the insurgents are declared belliger¬ 
ents; Snow, Lect. Int. L. 82. Even where 
there is a formal declaration of war, there 
is said to be strong tendency to date the 
war from the first act of hostility; id. 
That the recent tendency is to consider a 
declaration of war desirable and necessary, 
see 28 Am. L. Rev. 754. Since the time of 
Bynkerahoek it has been the settled prac¬ 
tice in Europe that war may lawfully exist 
by a declaration which is unilateral, or 
without a declaration on either side; it may 
begin by mutual hostilities ; 1 Kent 54; at 
least as to subjects of a belligerent state; L. 
R. 3 A dm. & Eco. 890; but some public act 
should be done to announce to the people a 
state of war, and to apprise neutrals of its 
existence; 1 Halleck, Int. Law, Baker’s ed. 
542. A state of war may exist without any 
formal declaration of it by either party, 
and this is true of both civil and foreign 
war ; 2 Black 635. A state of civil war 
exists whenever the regular ooune of 
justice is interrupted by insurrection; td. 

The war between Great Britain and the 
United States was a civil war until the 
declaration of independence, when it be¬ 
came a public war between independent 
governments; 3 Dali. 199, 224. So the late 
war of secession in this country was a 
civil war after the president’s proclamation 
of August 16, 1861. See 87 Ga. 482 ; 2ft 
Am. L. Reg. 129; Secession. The general 
doctrines applicable to the subjects of bel¬ 
ligerent natives have been held to be appli¬ 
cable to the hostile parties in that war ; 
2 Black 685. In a civil war the sovereign 
has belligerent as well as sovereign rights 
against his rebel subjects, and may exer¬ 
cise either at his discretion; 2 Wall. 419 : 
100 Mass. 070. 


The constitution of the United States 
(art. 1, sec. 8) provides that congress shall 
have power to declare war. See 2 Wall. 
404 ; 11 td. 266, 831. An act of congress 
is necessary to the commencement of a 
foreign war and Is in itself a declaration ; 
1 Kent 05. It fixes the date of the war ; 
Thayer, Const. Cas. 2352. After oongresa 
has acted, it is not necessary to communi¬ 
cate the action to the enemy ; 1 Kent 05 ; 
hut an Indian war may exist without act 
of oongrees ; 28 Ct. of Cl. 147. Actual 
hostilities may determine the date of the 
commencement of a war ; a formal procla¬ 
mation is unnecessary ; 87 Fed. Rep. 927. 

Belligerent states not Infrequently adopt 
the rule of reciprocity in the conduct of 
war, but this usage has not yet assumed 
the character of a positive law. Frequently 
an opposing belligerent applies the rule of 
reciprocity and metes out to his adversary 
the same measure of justice that he receives 
from him. But it is said that where one 
belligerent exceeds his extreme rights and 
becomes barbarous and cruel in his con¬ 
duct, the other should not, as a general 
thing, follow and retort upon its subjects 
by treating them in like manner ; 2 Hal¬ 
leck, Int. Law 35. 

Under the regulations of the United 
States, the army is not allowed to use the 
enemy’s flag or uniform for purposes of 
deceit, but the navy may use a foreign 
flag to deceive the enemy if it is hauled 
down before a gun is fired; Snow, Lect. 
Int. Law 82. See Weapons ; Flag. 

When war exists between two nations, 
every individual of the one is at war with 
every individual of the other ; though it is 
said that modem international law lias at¬ 
tempted, with some success, to confine the 
contest to the armies of the contesting 
powers and relieve non-combatants from 
loss and suffering.as much as possible; 
Snow, Lect. Int. Law 82. 

War gives this government full right to 
take the persons and confiscate the prop¬ 
erty of the enemy wherever found in 
the United States, and while the hu¬ 
mane policy of modem times may have 
mitigated tnis rigid rule, it cannot impair 
the right itself ; 8 Cra. 110. The right to 
take enemy’s property found in the United 
States requires an act of congress ; id., 
Story, J., diss. This rule applies to the 

f irop^rty of a neutral within the enemy’s 
ines; 97 U. S. 00; but it was held in 2 
Wall. 419, that the right to take the prop¬ 
erty of an enemy on land is substantially 
restricted ' ‘ to special cases dictated by the 
necessary operations of the war ; ” •* the 
seizure of private property of pacific per¬ 
sons for the sake of gain is excluded.” 
Bee 143 U. S. 856. 

A belligerent may, by express law or 
edict, confiscate the property or even the 
land of an alien enemy, within its territory 
or occupation ; 6 Wall. 759 ; 100 Mass. 574. 

The right of a belligerent to confiscate 
debts due by its subjects to enemy’s sub¬ 
ject is usually recognized, but seldom ex¬ 
ercised ; 1 Kent *62; and this is more espe¬ 
cially true in relation to the public debt of 
a belligerent state to an enemy’s subject; 
1 Halleck, Int. L. 585. The seizure by the 
United States of enemy’s property on land 
cannot be authorized by the law of nations; 
it can be upheld only by an act of con¬ 
gress ; 5 Blatch, 281. Vessels and cargo 
belonging to trading concerns in the 
enemy’s country, or corporations organized 
under its laws, are subject to capture, 
regardless of the domicil of the partners 
or stockholders; 87 Fed. Rep. 927. 

A belligerent has a right to seize and re¬ 
tain as prisoners of war all subjects of an 
enemy state found within its territory ; but 
this nght has usually been modified by 
treaty, usage, or municipal regulations, and 
is seldom enforced ; 1 Halleck, Int. L., 
Baker’s ed. 530. 

Territory conquered during a war is 
part of the domain of the conqueror for all 
commercial and belligerent purposes, so 
long as he continues in possession ; 9 Cra. 
191 ; but it is not incorporated into the 
domain of the conqueror except by a 
treaty of peace under which the former 


owner renounces It, or by long pomeasion ; 
2 Gall. 485. 

It is a general practice to permit alien 
residents to remain in the country during 
a war and to protect their property from 
seizure, or, if they return to their own 
state, to allow them to take it with them. 
Even property of the enemy found afloat 
in ports at the breaking out of the war is 
usually allowed safe conduct to a home 
port with time to finish loading cargo. 
The president’s proclamation of April 20, 
1898, fixed April 21 as the beginning of 
the Spanish war, and gave Spanish mer¬ 
chant vessels found in United States ports 
till May 21. inclusive, to load and depart 
with safe conduct to their destination, ex¬ 
cept vessels carrying military or naval offi¬ 
cers, or coal in excess of their own needs, 
or contraband, or despatches ; and permit¬ 
ted any such vessels which, prior to April 
21, had sailed from any foreign port to any 
United States port, to reach their destin¬ 
ation. unload, and return to any port not 
blockaded. 

Congress declared on April 25,1898, that 
a state of war had existed from and after 
April 21. 1898, and this fixed the latter 
date as the beginning of that war: 87 Fed. 
Rep. 025. 

War suspends all commercial intercourse 
between the citizens of belligerent states, 
except so far as may be allowed by the 
sovereign authority. The only exceptions 
are contracts for ransom and other matters 
of absolute necessity and the payment of 
debts to an agent of an alien enemy where 
such agent resides in the same Btate with 
the debtor ; but even such payments to an 
agent of an alien enemy must not be 
done with a view of transmitting the funds 
to the principal during the continuance of 
war ; 95 U. 3. 429. 

The doctrine of the renewal of contracts 
suspended by a war is based on considera¬ 
tions of equity and justice and cannot be 
invoked to revive a contract which it 
would be inequitable to revive, as where 
time is of the essence of the contract or 
the parties cannot be made equal; 93 U. 
8. 24. In a learned opinion by Gray, J., 
in 100 Mass. 57 (quoted with approval in 
93 U. S. 429, and 169 U. S. 721. it was said :— 

“ The result is, that the law of nations, 
as judicially declared, prohibits all inter¬ 
course between citizens of the two bellig¬ 
erents which is inconsistent with the state 
of war between their countries, and that 
this includes any act of voluntary submis¬ 
sion to the enemy, or receiving his protec¬ 
tion ; as well as any act or contract which 
tends to increase liis resources ; and every 
kind of trading or commercial dealing or 
intercourse, whether by transmission of 
money or goods, or orders for the delivery 
of either, Detween the two countries, di¬ 
rectly or indirectly, or through the inter¬ 
vention of third persons or partnerships, 
or by contracts in any form looking to or 
involving such transmission, or by insur¬ 
ances upon trade with or by the enemy. 
Beyond the principle of these cases tne 
prohibition has not been carried by judi¬ 
cial decision. The more sweeping state¬ 
ments in the text-books are taken from the 
dicta which we have already examined, 
and in none of them is any other example 
given than those just mentioned. At tnis 
age of the world, when all the tendencies 
of the law of nations are to exempt indi¬ 
viduals and private contracts from injury 
or restraint in consequence of war between 
their governments, we are not disposed to 
declare such contracts unlawful as have 
not been heretofore adjudged to be incon¬ 
sistent with a state of war.” 

The trading or transmission of property* 
or money which is prohibited by interna¬ 
tional law during war, is from or to one of 
the countries at war. An alien enemy resid¬ 
ing in this country may contract ana sue as 
a citizen can ; 100 Mass. 573. Whereacred- 
itor, though the subject of the enemy, re¬ 
mains in the country of the debtor, or has 
an agent there, payment to the creditor or 
his agent is not a violation of the duties 
imposed by a state of war upon the debtor; 
id. 
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The breaking out of a war does not nec¬ 
essarily and as a matter of law revoke 
every agency: it depends upon the circum¬ 
stances and the nature of the agency ; 100 
U. 8. 73. A contract of agency nf an in¬ 
surance company is revoked ; §5 id. 425, 
citing 93 id. 24. In order to the subsist¬ 
ence of an agency during the war, it must 
have the assent of the parties ; 95 id. 429. 

Contracts between parties within the 
Confederacy made during the civil war 
were valid ; 143 id. 346. 

War suspends the capacity of an alien 
enemy to sue in our courts; 7 Cra. 603 ; 2 
Paine 639. But §ee 4 Am. L. T. 66. An 


(a railroad bridge), can it recover from 
the owner for the coet ; 120 U. S. 227. Bee 
United States Courts. 


W A R OFFICE. In England. A de¬ 
partment of state frotn which the sovereign 
issues orders to his forces. Whart. Lex. 


WARS. An infant placed by authority 
of law under the care of a guardian. 

While under the care of a g ua rd ian , a 
ward can make no contract whatever 
binding upon him, except for necessaries. 
When the relation of guardian and ward 
ceases, the latter is entitled to have an ac¬ 
count of the administration of his estate 


assignee of an alien enemy cannot sustain 
a claim in a prizfe court; 1 Gall. 563; but 
an alien enemy may come into admiralty 
and defend his property seized as prize on 
the high seas ; 5 BLatch. 231. The right to 
proceed in an action begun before the war 
is only suspended ; Woolw. 102, Neither 
interest nor the statute of limitations run 
during a war. 

As to the effect of war on life insurance 
contracts, the authorities vary ; that the 
failure to pay premiums avoids the policy, 
see 93 U. S. 24 ; 95 id. 425 ; that the contract 
is not annulled by war, but only suspended, 
see 7 Bush 179 ; 37 N. J. L. 444; 20 Gratt. 
614; 9 Bl&tch. 234 ; 45 Miss. 561. In most 
of the latter cases either the insured had 
made a tender of the premiums or the com¬ 
pany’s agent had removed during the war ; 

1 Biddle, Ins. § 489. There seems to be au¬ 
thority that a fire insurance policy is not 
annulled by war; see 9 Heisk. 399; as to 
a marine policy, see 50 N. Y. 619. And 
see, generally, 23 Am. L. Reg. 129; 25 id. 
651; 11 Am. L. Rev. 221 ; 1 Biddle, Ins. § 
489. 

No civil liability attached to officers or 
soldiery for an act done in accordance with 
the usages of civilized warfare, in the late 
rebellion under and by military authority 
of either party ; 131 U. S. 405. The legal 
condition of a Confederate soldier was that 
of a soldier serving against the United 
States under a hostile power. His legal 
condition subsequent to May, 1865, was that 
of a prisoner of war upon parole; 23 Ct. 
Cls. 326. 

The following has recently been adjudi¬ 
cated in cases arising out of the Spanish- 
American war: 

Vessels of war have the right, in the ab¬ 
sence of any declaration of exemption by 
the political power, to capture enemy’s 
property wherever foupd afloat, and the 
burden is on the claimant to show that it 
comes within the exemption of any such 
proclamation ; 87 Fed. Rep. 927. 

Cargo shipped from thjb country in an 
enemy's vessel to residents of a neutral 
country is presumably neutral cargo; but 
if so shipped to the enemy’s country it is 
presumptively enemy’s property, but the 
latter presumption maybe overcome; id. 

See Belligerency ; Blockade ; Booty ; 
Capture ; Contraband ; Manifesto ; Me¬ 
diation ; Military Occupation ; Neu¬ 
trality ; Parole ; Parties ; Peace ; 
Postliminium ; Prisoner op War ; Priva¬ 
teer ; Prize ; Quarter ; Ransom ; Re¬ 
capture ; Reprisal ; Retorsion ; Search ; 
Safe-Conduct ; Spy ; Treaty of Peace ; 
Truce ; Uti Possidetis ; Weapons; Civil 
War: Pacific Blockade 

WAR CLAIMS. As to federal legis¬ 
lation on this subject, see 163 U. S. 244. 
The act of 1875, Feb. 18, provided that the 
court of claims should have no jurisdic¬ 
tion over claims growing out of the de¬ 
struction of property during the civil war; 
and the act of March 3,1887, excludes such 
claims from the jurisdiction of the said 
court and of the district and circuit 
courts. Decisions under the act of 1664 
will be found in 163 U. S. 253, which holds 
that the court of claims him no jurisdic¬ 
tion over a claim for railroad iron appro¬ 
priated by the army ** while suppressing 
the rebellion.” The United States is not 
responsible for the destruction of private 
property by their military operations dur¬ 
ing the civil war, committed by either 
army ; nor, where they rebuilt the property 


from the former. During the existence 
of this relation the ward is under the sub¬ 
jection of his guardian, who stands in loco 
parentis. See Guardian. 

The English Judicature Act of 1873 as¬ 
signs the wardship of infants and the care 
of infants’ estates to the chancery division 
of the high court of justice. Whart. Lex. 

A subdivision of a city to watch in the 
daytime, for the purpose of preventing 
violations of the law. It is the duty of all 
police officers and constables to keep ward 
in their respective districts. It now indi¬ 
cates a subdivision of a city. 

W ARP IN CHANCERY. An infant 
who is under the superintendence of the 
chancellor. See Ward ; Court of Chan¬ 
cery. 

WARD-HOLDING. In Old. Scotch 
Law. Military tenure by which lands 
were held. It was so called from the yearly 
tax in commutation of the right to hold 
vassals’ lands during minority. It was 
abolished in 1747. Bell, Diet. 

WARDEN. A guardian; a keeper. 
This is the name given to various officers : 
as, the warden of the prison, the wardens 
of the port of Philadelphia, church-war¬ 
dens. As to the latter, see Baum, Church 
Law. 

WARDEN OF THE CINQUE 
PORTS. See Cinque Ports. 

WARDMOTE (from ward , and Sax. 
mote , or gemote , a meeting). 

In English Law. A court held in 
every ward in London, with power to in¬ 
quire into and present all defaults con¬ 
cerning the watch and police doing their 
duty, that engines, etc., are provided 
against Are, that persons selling ale and 
beer be honest and suffer no disorders, nor 
permit gaming, eto., that they sell in lawful 
measures, ana searches are to be made for 
beggars, vagrants, and idle persons, etc., 
who shall be punished. Chart. Hen. II.; 
Cunningham ; Wharton. 

WARDSHIP. In English Law. The 

right of the lord over the person and estate 
of the tenant, when the latter was under a 
certain age. 

Wardship was incident to a tenure by 
knight’s service (see Feudal Law), and 
to a tenure in socage ; by the latter the 
nearest relation to whom the inheritance 
oould not descend was entitled to the 
custody of the person and estate of the 
heir till he attained the age of fourteen 
years ; at whioh period the wardship ceased, 
and the guardian was bound to account. 
Wardship in copyhold estates partook of 
that in cnivalry and that in socage. Like 
the former, the lord was the guardian ; 
like the latter, he was required to account. 
2 Bla. Com. 07, 87, 97 ; Gl&nville, lib. 7, a 
9; Grand Gout. c. 83; Reg. Maj. c. 43. 

WARDS AND LIVERIES, COURT 

OF. An English court erected by Hen. 
HI. and abolished by 12 Car. II. c. 24. 

WAREHOUSE. A place adapted to 
the reception and storage of goods and 
merchandise. 23 Me. 47. 

A radical change was made in the 
revenue laws of the United States' by the 
establishment, under the act of congress 
of Aug. 0,1846, of the warehousing system. 
This statute is commonly called toe Ware¬ 
housing Act. Its evident object is to 
facilitate and encourage commerce by ex¬ 


empting the importer from the payment 
of duties until fie is ready to bring his 
goods into market; 13 How. 295. Previous 
to the passage of that act, nogcxyls charge¬ 
able with cash duties could be landed at 
the port of delivery until the duties were 
paid at the port of entry. The importer 
had no right to land them anywhere until 
they had passed through the custom-house. 
Before that act, the only provisions exist¬ 
ing in relation to the warenousing of goods 
were merely applicable to special cases, 
such as where the vessel in which the 
goods were imported was subject to 
quarantine regulations, or where the entry 
might have been incomplete, or the goods 
had received damage, or where a landing 
was compelled at a port other than the one 
to which the vessel was destined, on ac¬ 
count of distress of weather or other ne¬ 
cessity, or in case of the importation of 
wines, etc. 

The warehousing system was extended 
by the establishment of private bonded 
warehouses. Act of Mar. 28, 1854, R. S. 
§§ 2964, 2905. 

Merchandise arriving at certain ports, 
destined for certain other ports, may be 
shipped to destination in bond without ap¬ 
praisement and liquidation of duties. See 
2 Supp. R. S. 3, note. 

Where warehouses are situated in a state, 
and their business carried on therein ex¬ 
clusively, a state statute prescribing regula¬ 
tions for their governance is not unconsti¬ 
tutional, it being a matter of purely 
domestic concern, and even where their 
business affects interstate as well as state 
commerce, such a statute can be enforced 
until congress acts in reference to their 
interstate relations ; 94 U. S. 113. 

Goods stored in a United States bonded 
warehouse on which duties remain unpaid 
are in possession of theUnited States, and an 
order directing a warehouseman to deliver 
them to a vendee, even though accepted by 
the warehouseman, does not constitute a 
constructive or symbolical delivery, or a 
receipt or an acceptance of the goods suffi¬ 
cient to satisfy the statute of frauds; 2 
Sawy. 428. 

Every distiller of spirits shall provide a 
warehouse on his distillery premises to be 
used only for storage of distilled spirits of 
hie own manufacture under an internal 
revenue storekeeper and to be considered 
a bonded warehouse of the United States ; 
R. 8. § 3271 et seg. 

The word “warehouse,” when used alone, 
means a bonded warehouse; 154 U. S. 
61, 87. 

See Police Power ; Rates ; Warehouse¬ 
man. 

WAREHOUSE, BONDED. See 

Bonded Warehouse. 

WAREHOUSEMAN. A person who 
receives goods and mercliandise to be stored 
in his warehouse for hire. He is not a 
guarantor of the title of property placed 
in his custody, although his receipts there¬ 
for are by statute negotiable; 103 U. S. 
852. 

He is bound to use ordinary care in pre¬ 
serving such goods and merchandise, and 
liis neglect to do so will render him liable 
to the owner; 1 Esp. 315; Story, Bailm. 
8 444; 12 Johns. 232 : 2 Wend. 593; 2 Ala. 
284 ; 13 Fed. Rep. 69; 115 Mass. 332 ; 20 
Hun 438 ; 70 Ill. 121 ; 85 Tnd. 201. The 
warehouseman’s liability commences as 
soon as the goods arrive and the crane of 
the warehouse is applied to raise them into 
the warehouse : 4 Esp. 262. See 103 N. C. 
890 ; 51 Barb. 148. He cannot have posses¬ 
sion of another man’s property, with its 
accompanying duties and responsibilities 
forced upon him against his will; 46 N, J. 
Eq. 60. ... . 

A common carrier in providing a place 
where packages may be checked and kept 
for a fee is a warehouseman and may limit 
its liability for loss of a package by stipu¬ 
lation on the back of the receipt. 81 6. C. 
279. 

Warehousemen have a Hen on property 
left in their custody, for their hire, labor, 
and services ; 1 Esp. 109; 7 W. A 8. 466 ; 
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Jones, Liens § 067 ; being due on all goods 
stored under a single contract; 58 Fed, 
Rep. 401 : though In some cases this lien 
has been looked upon only as specific, and 
not general: 18 Ark. 446. SeeStory, Bailm. 
432; 3 Kent £683; 14 Am. L. Reg, N. 8. 
403. A warehouseman cannot recover 
storage for property stored for a certain 
time for a definite sum. where it is de¬ 
stroyed within the time, without his negli¬ 
gence ; 8$ Pao. Rep, (Cal.) 683; 36 Hun 
194 ; but under a custom to collect charges 
when the goods are ordered out, their 
accidentally burning will not release the 
owner from paying storage; 15 S. Rep. 
(Ala.) 143. Grain delivered to a ware¬ 
houseman upon the agreement that it may 
be mixed with other of like grade, and held 
for the owner is a bailment not a sale ; 38 
UL App. 98. 

A statute requiring warehousemen oper¬ 
ating public elevators to insure grain at 
their own expense i9 valid ; 153 U. S. 391. 
See Wharfinger ; Rates. 

Warehouse Receipts. Receipts given 
by a warehouseman for chattels placed 
in his possession for storage purposes. 
40 Ill. 330. They are not in a Wmnical 
sense negotiable instruments, but have 
been made so in many of the states 
bv special statute ; 3 Ames, Bills <fe N. 783. 
It has been held, that, even where no 
statute has been enacted on this subject, 
inasmuch as these instruments have come 
to be considered the representatives of 
property, and an assignment is equivalent 
to the delivery of property, the ware¬ 
houseman is estopped, as against an as¬ 
signee for value without notice, to set up 
facts or agreements contradictory to their 
terms; 14 Cent. L, J. 433 (Tenn.). In 
order that receipts should be construed as 
warehouse receipts the special statutes on 
the subject must be strictly complied with ; 
9 Biss, 396 ; 101 U. S. 557. The holder of 
such receipts takes the same title to the 
goods as if the goods themselves had been 
delivered to him ; 19 Am. L. Reg. N. B. 303 
(Kv.). See 43 Wise. 267; 78 Ga. 574; 6 
Colo. 356 ; 11 Or. 277. 

See Lien ; Bill of Lading ; Rates ; Im- 
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WARRANDICE. In Sootch Law. 
A clause in a charter of heritable rights, 
by which the grantor obliges himself that 
the right conveyed shall be effectual to the 
receiver. It is either personal or real. A 
warranty. Erskine, Inst. 2. 3. 11. 

W ARRA NT. A writ issued by a justice 
of the peace or other authorized officer, 
directed to a constable or other proper 
person, requiring him to arrest a person 
therein named, charged with committing 
some offence, and to Dring him before that 
or some other justice of the peace. 

Warrant and commission, qutside of 
naval technicality, are synonymous words. 
There is no difference in force between a 
commission and a warrant as used in the 
navy, except that one recites that the ap¬ 
pointment is made by and with the advice 
and consent of the senate, and the other 
does not. Both are signed by the presi¬ 
dent ; 18 Ct. Ola. 548. 

A bench-ioarrant is a process granted by 
a court, authorizing a proper officer to 
apprehend and bring before it some one 
charged with some contempt, crime, or 
misdemeanor. See Bench-Warrant. 

A search-warrant is a process issued by 
a competent court or officer authorizing an 
officer therein named or described to ex¬ 
amine a house or other place for the pur¬ 
pose of finding goods which it is alleged 
nave been stolen. See Search-War¬ 
rant. 

Under the English Extradition Act of 
1870, 88 & 84 Viet. c. 62, 8 26, a warrant 
is defined as “ any judicial document au¬ 
thorizing the arrest of a person accused or 
convicted of crime.” 51 L. J. Q. B. 41®; 9 
Q. B. D. 98. 

A warrant should regularly bear the hand 
and seal of the justice, and be dated. It 
should contain a command to the officer to 
make a return thereof and of his doings 
thereon. But the want of such a command 


does not excuse him from the obligation of 
making a proper return ; 8 Cush. 488. And 
it is no ground for discharging a defendant 
that the warrant does not contain such a 
command : 2 Gray 74. No warrant ought 
to be issued except upon the oath or affirma¬ 
tion of the witness charging the defend¬ 
ant with the offence ; 8 Binn. 88. A war¬ 
rant will not justify the arrest of one not 
named therein, by reason of the fact that 
the name used was supposed to be his ; 168 
U. 9. 78. It is competent to show that the 
affidavit was notfiled until after the arrest; 
136 Ind. 105. Under a statute authorizing 
a habeas corpus to determine the identity 
of the person arrested, the inquiry may 
embrace the sufficiency of the papera ; 16 
Misc. Rep. 808. In England a person rid¬ 
ing a bicyole without a light at night can¬ 
not be arrested or even stopped to ascer¬ 
tain his name and address, without a war¬ 
rant ; [1897] 3 Q. B. 452. 

The reprehensible practice of issuing 
blank warrants, whicn once prevailed in 
England, was never adopted here. 3 Russ. 
Cr. 512; Ld. Rayrn. 546; 1 H. Bla. 18. 
See Search-Warrant ; Arrest; Military 
Bounty Land. 

WARRANT OF ATTORNEY. An 

instrument in writing, addressed to one or 
more attorneys therein named, authorizing 
them, generally, to appear in any court, or 
in some specified court, on behalf of the 
person giving it, and to confess judgment 
in favor of some particular person therein 
named, in an action of debt, and usually 
containing a stipulation not to bring any 
writ of error, or file a bill In equity, so as 
to delay him. 

This general authority is usually qualified 
by reciting a bond which commonly ac¬ 
companies it, together with the condition 
annexed to it, or by a written defeasance 
stating the terms upon which it was given 
and restraining the creditor from making 
immediate use of it. In form , it is, gen¬ 
erally, by deed ; but it seems it need not 
necessarily be so; 5 Taunt. 264. This in¬ 
strument is given to the creditor as a se¬ 
curity. Possessing it, he may sign judg¬ 
ment, without its being necessary to wait 
the termination of an action. See 14 East 
570 ; 2 Term 100. 

A warrant of attorney given to confess 
a judgment is not revocable, and notwith¬ 
standing a revocation, judgment may be 
entered upon it; 2 Ld. Raym. 706, 850. 
The death of the debtor is, however, gener¬ 
ally speaking, a reyocation ; Co. Litt. 52 f>. 
In Pennsylvania, judgment may be en¬ 
tered by the prothonotary on such a war¬ 
rant without the intervention of an attor¬ 
ney ; 4 Sm. L. 278; the instrument must 
show on its face the amount due, unless it 
can be rendered certain by mere calcula¬ 
tion ; 73 Pa. 354. The general power 
ceases with the entry of judgment; 8 
Johns. 301; 9 Minn. 55; contra, 1 Me. 257 ; 
18 Wis. 575. 

The virtue of a warrant of attorney is 
spent by the entry of one judgment, and a 
second judgment entered on the same war¬ 
rant is irregular ; 6 8. & R. 296 ; 8 Wash. 
C. C. 558. See Power of Attorney. 

WARRANTEE. One to whom a war¬ 
ranty is made. Sheppard, Touchst. 181. 

WARRANTIA CHART A3. An an¬ 
cient and now obsolete writ which was 
issued when a man was enfeoffed of land 
with warranty and then he was sued or 
impleaded in assize or other action, in 
which he could not vouch or na.ll to war¬ 
ranty. 

It was brought by the feoffor pending 
the first suit against him, and had this 
valuable incident, that when the war¬ 
rantor was vouched, and judgment passed 
against the tenant, the latter obtained 
judgment simultaneously against the war¬ 
rantor, to reoover other binds of equal 
value. 2 Rand. 141, 156; 11 S. A R. 115. 

WARRANTIES AND REPRESEN¬ 
TATIONS. D latino tion. The difference 
bet ween the terms as used in an insurance 
|>olicy is this : In case of “warranties,” the 
answers must be literally true, and an answer 


that is not literally true will avoid the policy 
Where the statements are “representations,’’ 
however, the answers must be substantially 
true, and a misrepresentation that is not 
material or fraudulent will not prevent a 
rreovery on the poliey. 148 Ky. 557, 140 
S. W. 1121. 

WARRANTOR. One who makes a 
warranty. Shepp. Touchat. 181. 

WARRANTY. In Insurance. A 

stipulation or agreement on the part of the 
Insured party, in the nature of a condition. 

An express warranty is a particular stip¬ 
ulation introduced into the written con¬ 
tract by the agreement of the parties. 

An implied warranty is an agreement 
which necessarily results from the nature 
of the contract: os, that the ship shall be 
seaworthy when she sails on the voyage 
insured. 

An express warranty usually appears in 
the form of a condition, expressed or di¬ 
rectly implied in the phraseology of the 
policy, stipulating that certain facts are or 
shall be true, or certain acts are or shall be 
done by the assured, who by accepting the 
insurance ratifies the stipulation. 

Where the stipulation relates wholly to 
the future, it is a promissory condition or 
warranty ; 1 Phill. Ins. § 754. 

An express warranty must be strictly 
complied with ; and the assured is not per¬ 
mitted to allege, in excuse for non-com¬ 
pliance, that the risk was not therehy af¬ 
fected, since the parties have agreed that 
the stipulated fact or act shall be the basis 
of the contract; 1 Phill. Ins. § 755 ; unless 
compliance is rendered illegal by a subse¬ 
quent statute; id. § 760. All reasonable 
doubts as to whether statements inserted 
in or referred to in an insurance policy are 
warranties or representations should be 
resolved in favor of the assured; 58 Ark, 
538; 51 N. J. L. 175. 

A breach of warranty vitiates the insur¬ 
ance, though the insured made the war¬ 
ranty without knowledge of its falsity ; 
131 N. Y. 485 ; 48 Mo. App. 1 ; 20 U. S. App. 
837 : 9 L. R. Q. B. 328. 

In a mercantile contract, a statement 
descriptive of the subject-matter, or of some 
material incident, such as the time or place 
of shipment, is ordinarily to be regarded as 
a warranty, or condition precedent, upon 
the failure of non-pcrformannc of which 
the party aggrieved may repudiate the 
whole contract. 115 U. S. 188. See Im¬ 
plied Warranty, 

The doctrine of the divers warranties 
and conditions in the different species of 
insurance has been the subject of a great 
mass of jurisprudence : viz.— 

In fire policies, with reference to assign¬ 
ments or the insured property, or the 
policy ; 17 N. Y. 424, 509 ; 8 Gray 160 ; 30 
Pa. 811; 26 Conn. 165 ; 25 Ala. 855 ; 78 la. 
216; 64 Miss. 1 ; conformity to charter ; 32 
N. H. 813; 8 Cush. 893 ; 1 Wall. 273 ; con¬ 
dition of the premises, including construc¬ 
tion, locality, and manner of using ; 18 N. 
Y. 168, 885 ; 8 Cush. 79; 81 N. H. 231 ; 2 
Curt. 610; 4 Ohio St. 285 ; 27 Pa. 825; 4 
R. I. 141 ; distance of other buildings; 7 
N. Y. 153 ; ©Gray 105 ; 81 la. 496 ; frauds; 
28 N. H. 149, 157; 2 Ohio St. 452 ; 40 Mo. 
App. 276; kind of risk ; 25 N. H. 550; 8 
Md. 841; 6 McLean 824 ; 37 Minn. 800 ; 
smoking on premises; 127 U. S. 899 ; lim¬ 
iting right of action ; 5 Gray 482 ; 6 Ohio 
599 ; 5 R. I. 894 ; 24 Ga. 97 ; notice and de¬ 
mand ; 18 Barb. 69 ; and proof of loss; 2 
Gray 480; 11 N. Y. 81 ; 29 Pa. 198 ; 18 Ill. 
558 ; 9 Ind. 187; other insurance ; 13 N. Y. 
79, 259 ; 22 Conn. 575 ; 5 Md. 165 ; 87 Me. 
187 ; 9 Cush. 479; 4 N. J. 447 ; 21 Mo. 97 ; 
86 Ala. 424 ; 71 Mioh. 414; 98 N. C. 143 ; 81 
Ill. App. 898; payment of premium ; 18 
Barb. 541 ; suspension of risk ; 11 N. Y. 89 ; 
43 Me. 898 ; title; 1 Curt. 198; 1 Cush. 280; 
17 Mo. 247 ; 28 Pa. 60 ; 17 Mo. 247; 14 N. 
Y. 258; value; 11 Cush. 824; waiver of 
compliance with a warranty ; 4 N. J. 67 ; 
0- Gray 192; concealment of facts as to 
title ; 150 Pa. 270; 16 Or. 208; 24 Neb. 856. 

In life policies, with reference to assign¬ 
ment ; 5 Sneed 259; representation, or 
other stipulations; 8 Gray 180 ; 1 Bosw. 
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338; 3 Md. 341 ; 21 Pa. 134; 13 La. Ann. 
504 ; 19 Mo. 506 ; 74 Hun 385 ; 58 Ark. 528 ; 
CO Fed. Rep. 727 ; 56 Conn. 528 ; that the 
insured is alive and in sound health ; 14 
App. Div. N. Y. 142. Where an application 
for life insurance is to be treated as a war¬ 
ranty it is to that extent a part of the 
policy; 75 Fed. Rep. 637. A warranty that 
the insured will not die by his own hand 
is valid ; id. 637. 

In marine policies, with reference to as¬ 
signments ; S3 La. 838 ; contraband trade ; 
43 Me. 460 ; other insurance ; 17 N. Y. 401 ; 
seaworthiness ; 3 Ind. 23 ; 1 Wheat. 399 ; 1 
Blnn. 592; 1 Johns. 241; 7 Pick. 250; 4 
Mas. 439 ; 1 Camp. 1; 2 B. &. Aid. 320 ; 5 

M. & W. 414; Roccus, n. 22 ; 85 Me. 215 ; 
124 U. S. 405 ; 136 id. 403; suspension of 
risk ; 3 Gray 415; title ; 19 N. Y. 179. 

Waiver of the right to insist upon the 
performance of a condition may occur 
under a policy of this description ; as, of 
the condition relative to assignment; 32 

N. H. 95; or answers to questions ; 7 Gray 
261 ; or distance of buildings ; 6 Gray 175 ; 
going out of limits ; 33 Conn. 244; addi¬ 
tional insurance ; 1 Ind. App. 411; limita¬ 
tion of action ; 14 N. Y. 233 ; 142 Pa. 332 ; 
offer of arbitration ; 6 Gray 192; payment 
of premium or assessment; 25 Conn. 442 ; 
38 Me. 439 ; 31 Pa. 438 ; proof of loss; 21 Mo. 
81 ; seaworthiness ; 37 Me. 137 ; title ; 35 
N. H. 328; 83 Me. 362. An insurance 
company cannot set up a forfeiture for a 
condition broken, against one whom its 
conduct has induced to believe that such 

B rovision would not be insisted upon ; 134 
11. 583; so an insurer is estopped to set up 
a breach of a warranty written by its agent 
for an illiterate person ; 117 N. Y. 310 ; or 
made by the error of the agent; 79 Fed. 
Rep. 245. 

A clause in a policy of insurance against 
fire, that nothing but a distinct specific 
agreement clearly expressed and indorsed 
on the poliov shall operate as a waiver of 
any printed or written condition, war¬ 
ranty, or restriction thereon, is construed 
to refer to those conditions which enter 
into and form a part of the contract of 
insurance,- and not to these stipulations 
which are to be performed after a loss has 
occurred, such as giving notice and fur¬ 
nishing preliminary proof of loss ; 36 Ind. 
102 ; May, Ins. 626. 

See Deviation ; Policy ; Representa¬ 
tion ; Seaworthiness. 

In Seles of Personal Property. A 
warranty is an express or implied state¬ 
ment of something which a party under¬ 
takes shall be part of a contract, and, 
though part of the contract, collateral to 
the express object of it. Benj. Sales § 600. 
See 60 N. Y. 450. 


An express warranty is one by which 
the warrantor covenants or undertakes to 
insure that the thing which is the subject 
of the contract is or is not as there men¬ 
tioned : as, that a horse is sound; that he 
is not five years old. 

Where there is an express warranty on 
the sale of goods to be delivered, the buyer 
is not estopped by accepting the goods; 
but he can retain the same, stand on his 
warranty, and recover for the breach. See 
81 Wis. 399. 

To create an express warranty, the word 
** warrant ” need not be used, nor are any 
particular words necessary ; 75 Cal. 558. 

An implied warranty is one which, not 
being expressly made, the law implies by 
the facts of the sale. Cro. Jao. 197. 

In general, there is no implied warranty 
of the quality of the goods sold; 2 Kent 
874 ; Co. Litt. 102 a; 1 Pet. 817 ; 1 Johns. 
274 ; 4 Conn. 428; 18 Pick. 59; 72 Pa. 229 ; 
4 Hay w. 227; especially in cases of a spe¬ 
cific chattel already existing which the 
buyer has inspected ; 4 M. & W. 64; 42 N. 
H. 165. 

But where a chattel is to be made or 
supplied to the order of the purchaser, 
there is an implied warranty that it is fit 
for the purpose for which it is ordinarily 
used, or for which it has been specially 
made ; Benj. Sales § 645 ; 53 N. Y. 515; 87 
Neb. 68; 50 Mo. App. 121; 21 Or. 280. 
Thus where a party conveyed a ship to 


another by deed, but at the time of the 
conveyance the ship was ashore in a 
wrecked and ruinous condition, it was held 
that there was an implied warranty that 
the article conveyed should be a ship, and 
not a mere “bundle of timber”; 3 M. & 
W. S90. Another exception is in the sale of 
goods by sample. There is a warranty 
that their quality is equal to the sample; 
13 Mass. 139 ; 3 Rawle 37 ; 44 N. Y. 289 ; 64 
Huu 634 ; 78 la. 712 ; but a sale of goods 
by sample only binds the vendor to supply 
goods equal to sample, and not goods fit for 
a particular purpose ; 37 S. C. 7. See Sam¬ 
ple. An implied warranty may also re¬ 
sult from the usage of a particular trade ; 
2 Disney 482 ; 4 Taunt. 847. In a sale by 
description of goods not inspected by the 
buyer, there is an implied warranty that 
the goods are salable or merchantable; 
24 Wise. 508 ; 21 la. 508; 63 N. Y. 518; 4 
Camp. 144; 76 Ga. 629; 16 Or. 381 ; but 
see 23 Me. 212 ; and an express warranty of 
quality excludes any implied warranty that 
the articles sold are merchantable or fit for 
their intended use; 134 U. S. 306. It has 
been held that words of description consti¬ 
tute a warranty that the articles sold are 
of the quality and description so described ; 
11 Pick. 99; 3 Rawle 23; but the better 
opinion has been said to be that the words 
of description constitute not a warranty of 
the description, but a condition precedent 
to the seller's right of action, that the 
thing which he offers to deliver, or has de¬ 
livered, should answer the description; 4 
M. & W. 39. Where the buyer relies on 
the seller's skill and judgment to supply 
hi m an article, there is an implied warranty 
that the article will suit the desired pur¬ 
pose; 2 M. Sc G. 279; Benj. Sales § 661. 
Finally, it is said that that there is always 
an implied warranty in sales of provisions 
for household use; 18 Pick, 57; 18 Mich. 
51 ; 50 Barb. 116. But Bee Benj. Sales § 
670. 

In the sale of commercial paper without 
indorsement or express assumption of lia¬ 
bility on the paper itself, the contraot of 
sale and the obligations which arise from 
it as between vendor and vendee are gov* 
emed by the common law relating to the 
sale of goods and chattels; and the un¬ 
doubted rule is that in such a sale the obli¬ 
gation of the vendor is not restricted to 
the mere question of forgery vel non, but 
depends on whether he has delivered that 
which he contracted to Bell, this rule being 
designated in England as a condition of the 
principal contract, and in this country 
being generally termed an implied war¬ 
ranty of identity of the thing sold; 163 U. 
S. 885. 

The rule of the civil law was that a fair 
price implied a warranty of quality ; Dig. 
21. 2. 1. This rule has been adopted in 
Louisiana; 1 La. Ann. 27; and in South 
Carolina; 1 Bay 324. There may be an 
implied warranty as to character; 13 Mass. 
189; 2 Harr. & G. 495 ; 20 Johns. 204 ; 4 B. 
& C. 108; and even as to quality, from 
statements of the seller; 40 Me. 9; 24 Barb. 
549. See 2 Misc. Rep. 295. 

A purchaser may examine an article 
and exercise his judgment upon it, and at 
the same time protect himself by a war¬ 
ranty ; 158 Mass. 178 ; but if lie elects not 
to accept the property as not answering 
the warranty, there is no duty imposed 
upon either party thereafter to make fur¬ 
ther tests or experiments to see whether 
the property complies with the warranty ; 

9 U. S. App. 550. 

It is settled that in an executory agree¬ 
ment the vendor warrants, by implication, 
his title to the goods which he promises to 
sell, and that in the sale of an asoert&ined 
specific chattel, an affirmation by the vend¬ 
or that the chattel is his is equivalent to 
a warranty of title, and that this affirma¬ 
tion may be implied from his oonduot as 
well as his words. It is further said that 
the present rule in England is, in the ab¬ 
sence of such implication or affirmation, 
that the sale of a personal chattel implies 
an affirmation by the vendor thatthe chat¬ 
tel is his, and, therefore, he warrants the 
title, unless it be shown by the facts and 


circumstances of the sale that the vendor 
did not intend to assert ownership, but 
only to transfer such interest as he might 
have in the chattel sold ; Benj. Sales S3 
627, 039. 

As to the goods in the possession of the 
vendor, there is an implied warranty of 
title ; but where the goods sold are in pos¬ 
session of a third party at the time of the 
sale, then there is no such warranty; 30 
Me. 501 ; 28 Miss. 772 ; 2 Kent 478 ; 8 Mont. 
380 ; 25 Neb. 360 ; 39 Kan. 863 ; 47 Minn. 
5 f K); 122 Pa. 7; contra, 3 Term 58 ; 17 C. 
B. N. b. 708. 

j An implied warranty of quality exists in 
cas3S of the sale of food provisions on 
grounds of public policy, but the exception, 
is limited to sales for immediate consump¬ 
tion ; 73 N. W. Rep. (Minn.) 163 ; 145 Mass. 
430; 49 N. E. Rep. (Ill.) 210. See 18 N. Y. 
L. J. (Feb. 18,1898). 

A vendor knowing he has no title, and 
concealing the fact from the vendee, is 
liable on the ground of fraud ; Benj. Sales 
§ G27. 

Antecedent representations, made as an 
inducement to the buyer, but not forming 
part of the contract when concluded, are 
not warranties; it is not, l^uwever, neces¬ 
sary that the representation should be made 
simultaneously with the bargain, but only 
that it should enter into it; 15 C. B. 130; 
Benj. Sales §610. No special form of words 
is necessary to constitute a warranty; 45 
Cal. 573 ; 75 id. 338 ; 75 Ill. 81; 4 Daly 277 ; 
3 Mod. 261. The question is for the jury, 
to be inferred from the sale and the cir¬ 
cumstances of the particular case ; 8 Cow. 
25; 9 N. H. Ill; 149 Pa. 458 ; 63 Hun 636 ; 
75 Cal. 558 ; even if the contract is written 
Benj. Sales § 614; but see 10 Allen 242. 
The rule is simplex commendatio non obli- 
gat. See 2 Esp. 572. A warranty made 
after a sale requires a new consideration ; 
3 Q. B. 234; 100 Mass. 532. See 148 Mass. 
608; represontatious made after a Bale is 
complete and after delivery, and not en¬ 
tering into the consideration, cannot 
amount to a warranty ; 62 Mich. 157. 

Where one orders a specific article, there 
is only an implied warranty that the article 
supplied shall correspond with the desig¬ 
nation and no implied agreement that it 
shall be fit for the purpose for which the 
buyer designed it; 28 U. S. App. 87. 

Where a known, described, and definite 
article is ordered of a manufacturer, 
though he has notice that it is required for 
a particular purpose, there is no implied 
warranty that it shall answer that purpose ; 
141 U. S. 510. Affirmations of the essen¬ 
tial qualities of goods made by the vendor 
and relied upon dv the vendee, constitute 
an express warranty ; 15 U. 8. App. 218. 

Proposals made by an equipment com¬ 
pany to a street railway company to furnish 
electric equipment which should comply 
with certain conditions of performances, 
are affirmations of quality amounting to a 
warranty; 27 U. S. App. 364. Where there 
is a complete contract of sale in writing, 
there can be no implied warranty as to the 
subject-matter; 43111. App. 175; 33 Cent. 
L. J. 70. As to implied warranty in a 
manufacturer's executory contract of sale, 
see 86 Cent. L. J. 192. In the sale of a 
patent there is an implied warranty of title, 
without regard to the form of the instru¬ 
ment of transfer; 8 Fed. Rep. 898. In 
Louisiana a warranty, while not of the es¬ 
sence, is of the nature of a contract of sale, 
and is implied in every such contract; 168 
U. S. 886. 

In Sales of Real Property. A real 
oovenant, whereby the grantor of an estate 
of freehold and his heirs were bound to 
warrant the title, and, either upon voucher 
or by judgment in a writ or t oarrantia 
charter i to yield other lands to the value of 
those from which there has been an evic¬ 
tion by a paramount title. Co. Litt. 865 a. 

Collateral warranty existed when the 
heir’s title was not derived from the war¬ 
ranting ancestor, and yet it barred the 
heir from claiming the Und by any col¬ 
lateral title, upon the presumption that he 
might thereafter have assets by descent 
from or through the ancestor ; and it im- 
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poaed upon him the oblation of giving 
the warrantee other lends! in cam of evic¬ 
tion, provided he had assets. 8 Bla. Com. 
301. 

Linml warranty existed when the heir 
derived title to the land warranted, either 
fr\*m or through the ancestor who made 
the warranty. ^ „ . 

The statute of 4 Anne, c. 16, annulled 
these ooll&teral warranties, which had be¬ 
come a great grievance. Warranty in its 
original form has never, it is presumed, 
been known in the United States. The 
more plain and pliable form of a covenant 
has been adopted \n its place : and this 
covenant, like all other covenants, has 
always been held to sound in damages, 
which, after judgment, may be recovered 
out of the personal or real estate, as in 
other oases. And in England the matter 
ha* become one of curious learning and of 
little or no practical importance. See 4 
Kent 469; 8 Kawle 87. n.: 2 Wheat. 4* : 1 
Sumo. 358; 17 Pick. 14; 1 lred. 509; 2 
S&und. 88, n. 5. 

Mr. Rawle, in his work on Covenants for 
Title 205, says there is no evidence that 
the covenants of warranty as employed in 
the United States ever had a place in Eng¬ 
lish conveyancing. In the earlier convey¬ 
ances which remain on record in the colo¬ 
nies are to be found some or all of the 
covenants which were coming into use in 
the mother country, together with a clause 
of warranty, sometimes with and some¬ 
times without the addition of words of 
covenant. Later the words of covenant 
became more general, and at the present 
day their use is almost universal. As to 
the extent and scope of the American cov¬ 
enant of warranty, the sounder view is 
that it is merely a covenant for quiet en¬ 
joyment,, the only difference being that 
under the latter, a recovery may some¬ 
times be had where it would be denied 
under the former. See Covenant. 

Implied Warranty. Such ns is imputed 
in law upon the whole transaction : as, that 
tlie seller h:is title, ihn.t the goods are fairly 
merrhantthle. or wjll fairly answer the pur¬ 
pose for which they are known to be bought ; 
that the bulk of the goods, sold bv sample, 
corresponds with the sample ; that there are 
no defects, where the buyer defers to the 
seller's judgment, except as to obvious de¬ 
fects. Anderson ; Story, Contr. 329 et al. 

WABBANTY, VOUCHEE TO. In 
Old Practice. The calling a warrantor 
into court by the party warranted (when 
tenant in a real action brought for re¬ 
covery of such lands), to defend the suit 
for him; Co. Litt. 101 6 ; 2 Saund. 82, n. 

1; and the time of such voucher is after 
the demandant has counted. 

It lies in most real and mixed actions, 
but not in personal. Where the voucher 
has been made and allowed by the court, 
the vouchee either voluntarily appears, or 
there issues a judicial writ (called a sum¬ 
mons ad warrantiz&ndum), commanding 
the sheriff to summon him. Where he, 
either voluntarily or in obedienoe to this 
writ, appears and offers to warrant the 
land to the tenant, it is called entering 
into the warranty ; after which he is con¬ 
sidered as tenant in the action, in the 
place of the original tenant. The demand¬ 
ant then counts against him de novo , the 
vouchee pleads to the new count, and the 
cause proceeds to issue. 

W ABB KB (Germ, toahren, French aa- 
renne ). A place privileged by prescription 
or grant of the king for the preservation 
of nares, conies, partridges, and pheasants, 
or any of them. An action Lies for killing 
beasts of warren inside the warren; but 
they may be killed damage feasant on 
another’s laud ; 5 Co. 104. It need not be 
inclosed; Co. 4th Inst. 818. 

WASHINGTON. One of the states 
of the United States of America. 

By til© met February SS, 18», the people of Wash¬ 
ington were enabled to form a Qonatltuuoa and state 
government, and be admitted Into the Union on an 
equal footing with the original states. Accord¬ 
ingly, after all the requirement# had been compiled 
with on November 11.1B80. the president by proc¬ 


lamation aonooaoAd the admladon of Was hin gto n 
Into the Union. 

WASTE. Spoil or destruction, done or 
permitted, to lands, houses, or other oor- 
poreal hereditaments, by the tenant thereof 
to the prejudice of the heir or of him in 
reversion or remainder. 

“ Any unauthorised act of a tenant for 
a freehold estate not of inheritance, or 
for any lesser interest, which tends to the 
destruction of the tenement, or otherwise 
to the injury of the inheritance.” Poll. 
Torts 327. 

Permissive toaste consists in the mere 
neglect or omission to do what will prevent 
injury : as, to suffer a house to go to decay 
for the want of repair. And it may be in¬ 
curred in respect to the soil, as well as to 
the buildings, trees, fences, or live stock 
on the premises. See infra. 

Volxmtary waste consists in the com¬ 
mission of some destructive act : as, in 

g ulling down a house or ploughing up a 
ower-garden. 1 Paige, On. 573, 

Equitable waste may be defined as such 
acts as at law would not be esteemed to be 
waste under the circumstances of thecase, 
but which in the view of a court of equity 
are so esteemed from their manifest injury 
to the inheritance, although they are not 
inconsistent with the legal rights of the 

r irty committing them. 2 Story, Eq. Jur. 
915. 

Voluntary waste is committed upon cul¬ 
tivated fields, orchards , gardens, meadows , 
and the like, whenever a tenant uses them 
contrary to the usual course of husbandry 
or in such a manner as to exhaust the soil 
by negligent or improper tillage ; 8 Ves. 
Ch. 328 ; 2 Hill 157; 2 B. & P. 86. It is, 
therefore, waste to convert arable into 
wood land, or the contrary ; Co. Litt. 58 b. 
Cutting down fruit-trees, although planted 
by the tenant himself, is waste ; 2 Kolle, 
Abr. 817 ; and it was held to be waste for 
an outgoing tenant of garden-ground to 
plough up strawberry-beds which he had 
nought of a former tenant when he en¬ 
tered ; 1 Camp. 227. When lands are 
leased on which there are open mines of 
metal or coal, or pits of gravel, lime, clay, 
brick, earth, stone, and the like, the tenant 
may dig out of such mines or pita ; but he 
cannot open Any new mines or pits without 
being guilty of waste ; Co. Litt. 53 b ; 110 
Pa. 478. See 64 Cal. 134 ; Mines ; Oil. 
Any carrying away of the soil is also 
waste ; domyns, Dig. Waste (D 4) ; 8 
Barb. 13 ; Co. Litt. 53 b ; 1 Sch. A L. 8. 
And so is the taking of clay from the soil 
and manufacturing it into bricks and 
selling the same ; 31 W. Va. 621 ; 13Q. B. 
591. A tenant in common who quarries 
stone from the common property is guilty 
of waste ; 117 Mo. 414 ; and a life tenant 
who unlawfully removes petroleum ; 30 W, 
Va. 231. 

Waste need not consist in loss of market 
value ; it may be an injury in the sense of 
destroying identity ; L. R. 20 Eq. 539. 

It is committed in houses by removing 
things once fixed to the freehold, although 
they may have been erected by the leBSte 
himself, unless they are mere fixtures. See 
Fixtures. It may take place not only in 
pulling down houses or parts of them, but 
also in changing their forms; as, if the ten¬ 
ant pull down a house and erect a new one 
in its place, whether it be larger or smaller 
thAn the first; 2 Kolle, Abr. 815; 4 Utah 
107 ; 13 Q. B. 588 ; or convert a parlor into a 
stable, or a grist-mill into a fulling-mill; 
{bid. ; or turn two rooms into one; ibid. 
See 13 Q. B. 572; 14 Ves. 026. The placing 
of an excessive weight in a building, by 
reason of which it falls, is waste ; 152 Mass. 
667. The building of a house where there 
was none before was, by the strict rules of 
the common law, said to be waste ; Co. 
Litt. 58 a ; and taking it down after it was 
built was waste also; 1 B. & Ad. 161; 4 
Pick. 810; 10 N. Y. 284; 16 Conn. 822; 2 
McCord 829; 1 Harr. A J. 289; 1 Watts 
878. 

Voluntary waste may also be committed 
upon timber. The law of waste accommo¬ 
dates itself to the varying wants and con¬ 
ditions of different countries: that will 


not, for instance, be waste in an entire 
woodland country which would lie so in 
cleared one. The clearing up of land for 
the purpose of tillage In a new country 
where trees abound is no Injury to the in¬ 
heritance, but, on the contrary, is a bene¬ 
fit to the remainderman, so long as there 
Is sufficient timber left and the land cleared 
bears a proper relative proportion to tire 
whole tract ; 4 Kent 316 ; 5 Wutts 403 ; (I 
T. B. Monr. 842; 26 Wend. 122; see 99 N. 
C. 663 ; 61 Mich. 882; where timber is 
grown for Bale, cutting timber would be a 
“ mode of cultivation.” See L. R. 18 Eq. 
809 ; [1891] 3 Ch. 206. 

The extent to which wood and timber on 
such land may be cut without waste is a 
question of fact for a jury ; 7 Johns. 227. 
A tenant may always cut trees for the re¬ 
pair of the houses, fences, hedges, stiles* 
gates, and the like ; Co. Litt. 58 b ; 100 N. 
C. 41; 91 Ky. 533; and for making and re¬ 
pairing all instruments of husbandry; 
Wood, Inst. 344. See Estovers. He may 
fell dead or dving timber ; 110 Pa. 473 ; 11 
Vt. 293. And he may, when unrestrained 
by the terms of the lease, cut timber for 
firewood, if there be not enough dead tim- 
bar for such purposes ; Com. Dig. ir«s/e 
(D 5). But not ornamental trees or those 
planted for shelter ; 6 Ves. Ch. 419 ; or to ex¬ 
clude objects from sight; 16 Ves. Ch. 375 ; 
7 lred. Eiq. 197 ; 0 Barb. 9. He cannot pro¬ 
miscuously out trees to make staves to be 
sold; 71 wis. 336; nbr railroad ties; 40 
Mo. App. 515. 

It is waste for a tenant for life to neglect 
to pay the interest on a mortgage whereby 
the land was sold to the prejudice of the 
remainderman ; 16 Hun 226; and so of a 
failure to pay taxes; 61 Me. 434 ; 59 Miss. 
289 ; 69 Wis. 657 ; 25 id. 870.. 

Windfalls are the property of the land¬ 
lord ; for whatever is severed by inevitable 
necessity, as, by a tempest, or by a tres¬ 
passer, and by wrong, belongs to him who 
has the inheritance; 3 P. Wms. 288; 11 
Co. 81. 

In general, a tenant Is answerable for 
waste although it is committed by a 
stranger; for he is the custodian of the 
property, and must take his remedy over ; 
2 Dougl. 745; 1 Taunt. 198 ; 1 Denio 104. 

Permissive i caste to buildings consists in 
omitting to keep them in tenantable re¬ 
pair ; suffering the timber? to become rot¬ 
ten by neglecting to cover the house ; or 
suffering the walls to fall into decay for 
want of plastering, or the foundation to 
be injured by neglecting to turn off a 
stream of water, and the like ; Co. Litt. 
53 a. See 41 N. J. Eq. 180; 59 Miss. 289; 
Landlord and Tenant. Permissive waste 
in houses, however, as a general rule, is 
now only punishable when a tenant is 
bound to repair, either expressly or by im¬ 
plication ; 4 B. A P. 298; 10 B. A C. 312. 
See 107 N. C. 830. 

I'ke redress for this Injury is of two 
kinds, preventive and corrective. A re¬ 
versioner or remainderman, in fee, for 
life, or for years, may now recover, by an 
ordinary action at law, all damages he has 
sustained by an act of voluntary waste 
committed Dy either his tenant or a 
stranger, provided the injury affects his 
reversion. But as against a tenant for 
years, or from year to year, he can only 
sustain an action for damages for per¬ 
missive waste if his lease obliges the tenant 
to repair; 2 Saund. 252 d, note ; 10 B. A C. 
812; 41 Ch. D. 352. Where a particular 
course of user has been carried on for a 
considerable course of time, witli the ap¬ 
parent knowledge and consent of tne 
owner of the inheritance, all lawful 
presumptions will be made in favor 
of the lawfulness of the acts com- 

S lained of; Poll. Torts 328 ; 4 App. 

as. 465. The statutes of the several 
states also provide special relief against 
waste in a great variety of cases, follow¬ 
ing, in general, the Statute of Gloucester, 
which not only forfeits the premises, but 

S ivea exemplary damages for all the injury 
one. The rules as to waste are less strin¬ 
gent In the western states than in the east. 
These legal remedies, however, are still 
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so inadequate, as well to prevent future 
waste as to give redress for waste already 
committed, that they have in a great 
measure given way to the remedy by bill 
in equity, by which not only future waste, 
whether voluntary or permissive, will be 
prevented, but an account may be decreed 
and compensation given for past waste in 
the same proceeding ; 2 Mer. 408; 2Story, 
Eq. Jur. 179. Complainant in an action 
for w& 9 te must either have actual posses¬ 
sion, or must show in himself an actual, 
valid, subsisting title; 85 Tenn. 154. 

A contingent remainderman may main¬ 
tain an injunction to restrain waste by the 
life tenant; 31 W. Va. 621. 

An action on the case in the nature of 
waste, will lie by the holder of a mortgage 
on lands, against a purchaser from the 
mortgagor of the equity of redemption, 
for acts of waste committed with a knowl¬ 
edge that the value of the security will 
be injured thereby. This was a case of 
new impression (so stated in both courts) 
and was decided on general principles; 4 
N. Y. 110. affirming 4 Barb? 347. 

The reversioner need not wait until waste 
has actually been committed before filing 
his bill ; for if lie ascertains that the 
tenant is about to commit any act which 
would operate as a permanent injury to the 
estate, or if he threatens or shows any in¬ 
tention to commit waste, the court will at 
once interfere and restrain him by injunc¬ 
tion from doing so; 18 Ves. Cli. 355 ; 1 
Johns. Ch. 435 : 1 Jac. & W. 653. 

Sometimes a tenant, whether for life or 
for years, by the instrument creating his 
estate, holds his lands without impeach¬ 
ment of waste. This expression is equiv¬ 
alent to a general permission to commit 
waste, and at common law would authorize 
him to cut timber, or open new mines and 
convert the produce to his own use; Co. 
Litt. 220; 11 Co. 81 b ; 15 Ves. 425. But 
equity puts a limited construction upon 
this clause, and only allows a tenant those 
powers under it which a prudent tenant 
in fee would exercise, and will, therefore, 
restrain him from pulling down or dilapi¬ 
dating houses, destroying pleasure-houses, 
or prostrating trees planted for ornament 
or shelter; 2 Vern. 739 ; 0 Ves. 110. 

As to remedy by writ of estrepement to 
prevent waste, see Estrepement ; 2 Yeates 
281 ; 3 Bla. Com. 228. 

As to remedies in cases of fraud in com¬ 
mitting waste, sec Hov. Frauds 226-238. 

Scrap-distinction. “Waste 1 ' os used in 
a tariff act generally refers to remnants and 
by-products of small value that have not the 
quality or utility cither of the finished product 
or of the raw material. “Scrap” does retain 
the name and quality. 223 U. S. 501. 

WASTE-BOOK. A book used among 
merchants. All the dealings of the mer¬ 
chants are recorded in this book in chrono¬ 
logical order as they occur. 

WASTEL. The finest sort of bread. 
Burrill; Britt, c. 30. 

WASTE LANDS. See State Lands. 

WASTING OF HIS ESTATE. 

“Wasting of his estate,” where he has no 
property, should be deemed to apply to and 
embrace a man's health, time, and labor, 
all of which, for the purpose of supporting 
himself and family, are essentially hie estate. 
18 B. M. (Ky.) 9 ; 7 Bush (Ky.) 307. 

WATCH. To stand sentry and attend 
guard during the night-time. Certain 
officers called watchmen are appointed in 
most of the United States, whose duty it 
is to arrest all persons who are violating 
the law or breaking the peace. See 1 Bla. 
Com. 356; 1 Chitty, Cr. Law 14, 20. 

WATCH AND WAHD. A phrase 
U9ed in the English law to denote the 
superintendence and care of certain offi¬ 
cers whose duties are to protect the public 
from harm. 

WATCHMAN. An officer in many 
cities and townB, whose duty it is to waten 
during the night and take care of the 
property of the inhabitants. He possesses, 


generally, the common-law authority of a 
constable to make arrests, where there is 
reasonable ground to suspect a felony, 
though there is no proof of a felony hav¬ 
ing been committed; 1 Chitty, Cr.Law 
24 ; 1 B. & Aid. 227. See Arrest. 


WATER. That liquid substance of 
which the sea, the rivers, and creeks are 
composed. 

A pool of water, or a stream or water¬ 
course, is considered as part of the land ; 
hence a pool of twenty acres would pass 
by the grant of twenty acres of land, with¬ 
out mentioning the water ; 2 Bln. Com. 18 ♦ 
2 N. H. 255, 391 ; 1 Wend. 255; 5 Conn. 
497 ; 8 Pa. 13. A more grant of water 
passes only a fishery ; Co. Litt. 4 1; 5 Cow. 
216. But the owner of land over which 
water flows may grant the land, reserving 
the use of all the water to himself, or may 
grant the use of all or a portion of the 
water, reserving the fee of the land tc 
himself*; 20 Vt. G4 ; 3 Hill N. Y. 418 ; 6 
Mete. 131. See Thalweg; Maritime Belt. 


W ATER BAILIFF. In English 
Law. An officer appointed to search 
ships in ports. 10 Hen. VII. 30. 

WATER COMPANY. A munici¬ 
pality has no implied power, from the 
mere fact of its creation, to engage in the 
business of supplying its citizens water 
for pay. It cannot do so except by virtue 
of express legislative authority. A munic¬ 
ipality having such legislative authority, 
which has entered into ft contract with 
an existing water company to supply the 
citizens with water, has thereby ex¬ 
hausted its power and cannot subsequently 
erect its own water works for the same 
purpose ; 177 Pa. 043 : 180 id. 509. See 186 
Pa. 74; contra , in Rhode Island ; 80 Fed, 
Rep. Cl 1. 

In Pennsylvania a water company under 
a statute which provides that water com¬ 
panies shall furnish pure water, will be 
enjoined from collecting water rents when 
it lias supplied water utterly unfit for 
domestic use or for steam purposes. The 
courts cannot decree that the company 
must obtain a supply of pure water. They 
can only enjoin it from collecting water 
rents for impure water ; 172 Pa. 489. 

A water company which has a contract 
with a city to furnish water to extinguish 
fires is not liable to the owners of private 
property destroyed by fire through its 
failure to furnish water according to the 
contract; 88 Tex. 233; there is no privity 
of contract between the parties to the 
action ; 46 Conn. 24 ; 83 Ga. 219 ; 139 Ind. 
214; 54 la. 59; 37 Neb. 546; 78 Hun 140; 
11 Atl. Rep. (Pa.) 300 ; 8 Lea (Tenn.) 42; 
81 Wis. 48 ; nor does the fact that the or¬ 
dinance granting the franchise requires 
the company to supply the city and its 
inhabitants with sufficient water to put 
out fires, or to maintain the water at a cer¬ 
tain pressure, create the necessary privity 
of contract; 83 Ga. 219 ; 37 Neb. 540; 81 
Wis. 48 ; not even a statute, requiring the 
pipes to be kept charged at a certain pres¬ 
sure, will give the rigntof action ; 2 Exch. 
Dir. 441, reversing 6 L. R. Exch. 404. Such 
owner cannot maintain an action, even 
though the city has raised by taxation a 
special fund, to which the plaintiff con¬ 
tributed, to pay for a sufficient supply of 
water for use in case of fire; 79 la. 419 ; or 
though the citizens pay a special tax to 
the company, under its contract with the 
city ; 119 Mo. 304. Nor has a municipality 
such an interest in the property de¬ 
stroyed as to give it a right of Action, and 
the owner of the property destroyed can¬ 
not maintain an action as assignee of the 
right of action of the municipality; 16 
Nev. 44. An action of tort will not lie; 
83 Ga. 219. But it has been held that 
whon the contract of a water company 
with the city declares that it is made, 
inter alia , for the protection of private 
property against destruction. by fire, the 
owner of property which is taxed, for 
water rent, and is destroyed by fire through 
the failure of the oompany to supply a 
sufficient quantity of water, may, in his 


own name, sue the company on its con¬ 
tract with the city ; 89 Ky. 340. 

A company for furnishing water to the 
public is subject to the visitatorial power 
of the state ; 172 Pa. 500 ^ 


An existing system of water supply in a 
municipality which is the prop-rty of 
private individuals and is operated under 
a contract with the municipal corpo¬ 
ration, is private property which may be 
acquired by eminent domain, on the pay¬ 
ment of a just compensation, including 
compensation for the termination of the 
contract; 100 U. S. 685. 


lhe right which a water company ac¬ 
quires by a lease from a riparian owner 
and not by the exercise of eminent domain 
is no greater than the right of the riparian 
owner ; 182 Pa. 418. 


A regulation by which the company 
refuses to turn on the water for a building 
until unpaid rates of previous owners are 
paid is unreasonable and void unless 
authorized by statute; 40 L. R. A. (Mass.) 
057. 

See Water Rents ; Rates. 

WATER-COURSE. This term is ap¬ 
plied to the flow or movement of the water 
in rivers, creeks, and other streams. 

It is a more comprehensive word than 
“ river.” In its most general sense, it 
means a course or channel in which water 
flows. In its legal sense, it consists of bed, 
banks, and water; a living stream con¬ 
fined in a channel, but not necessarily 
flowing all the time ; 7 Ind. App. 300. 

A water-course is a stream usually flow¬ 
ing in a particular direction, in a definite 
channel, and discharging into some other 
stream or body of water; and the term 
does not include surface-water conveyed 
from a higher to a lower level for limited 
periods during the melting of snow, or 
during or soon after the fall of rain, 
through hollows or ravines, which at 
other times are dry ; 27 Wise. 650. See 
100 Mich. 424. 

It must be a stream in fact, as distin¬ 
guished from mere surface drainage ren¬ 
dered necessary by freshets or other ex¬ 
traordinary causes, though the flow of 
water need not be constant; 88 Neb. 400. 
See 118 Ind. 125; 21 Or. 35. A stream does 
not cease to be a water course and become 
mere surface water, because at certain 
points it spreads over a level meadow sev¬ 
eral rods in width, and flows for a distance 
without defined banks before flowingagain 
into a definite channel; 16 Or. 165. 

In a legal sense, property in a water¬ 
course is comprehended under the general 
name of land: so that a grant of land con¬ 
veys to the grantors not only fields, mead¬ 
ows, and the like, but also all the rivers 
and streams which naturally pass over the 
surface of the land ; 1 Co. Litt. 4 ; 2 N. H. 
255 ; 5 Wend. 428. See Water. 

The right of a riparian proprietor to the 
flow of a stream over his laim, may be sev¬ 
ered from the land by grant, and where 
such right has been conveyed without res¬ 
ervation, the grantor cannot maintain an 
action to enjoin a diversion of water; 91 
Cal. 146 ; 85 id. 219. See 16 Colo. 10. 

Those who own land bounding upon a 
water-course are denominated by the civil¬ 
ians ripaidan proprietors; ana this con¬ 
venient term has been adopted in the com¬ 
mon law : Ang. Wat.-Courses 3 ; 8 Kent 
354 ; 55 Fed. Rep. 854. 

In the United States all navigable water¬ 
courses are a species of highway, and come 
under the control of the states, except 
when they are used in foreign or inter¬ 
state commerce, and then congress has 
authority over them ; Cooley, Const. Lim. 
580. See Navigable Waters. States 
within which lands bordering on a river 
are situated have the right, not only to 
control and levee its banks, toprevent the 
adjoining oountry from overflow, but to 
compel riparian owners to m a in tai n suoh 
levees at their own expense; 78 Cal. 185. 

Oqq HrvER* 

The public oannot, in the United States, 
gain any proprietary right in streams of 
inland water too small to be used for the 
transportation of property; Ang. Water- 
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C. § 3 : 11 Me. 278. In the case of navigable 
waters useni as a highway of commerce 
between t he states or with foreign nations, 
no state o*n grant a monopoly for the navi¬ 
gation of anv portion or such waters ; 9 
wheat. I ; 146 U. S. 387 ; 85 Wis. 445; 144 
N. Y. 88; 54 Fed. Rep. 436. A state has 
the same power to improve such waters 
as it has in the ease of anv highway ; Coo¬ 
ley. Const . Lim. 738 ; 29 Via. 1 ; 148 U. S. 
313: 152 U. S. I ; 87 Wis. 151; and, having 
ex|>ended money for such improvement, it 
mav impose tolls ujvm the commerce 
which has the benefit uf the improvement; 
3 McLeau 336 ; 8 Hush 447. See 119 U. S. 
543. The states may authorize the con¬ 
struction of bridges over such waters, for 
railroads and other species of highways, 
notwithstanding they may to some extent 
interfere with navigation. See Hare, Am. 
Const. L. 457. 487, 497; 4 Pick. 400; 38 Ill. 
467; 50 Fed. Rep. 16; 83 Me. 419; 125 U. 
S. 1 ; 53 Fed. Rep. 549 : Bridge. A state 
may establish ferries over such waters; 1 
Black 603 : 41 Miss. 37 ; and authorize the 
construction of dams ; Cooley, Cdnst. Lim, 
740. A state may also regulate the speed 
and general conduct of ships and other 
vessels navigating its water highways, 
provided its regulations do not conflict 
with any regulations made by congloss; 1 
Hill N. Y. 469. See Cooley, Const. Lim. 
787. 741. 


The riparian proprietor owns to high- 
water mark on all navigable rivers; 21 
Am. Dec. 707; and that mark is limited by 
the outflow of the medium nigh tide, be¬ 
tween the spring and neap tides; 44 N. J. 
Eq. 398. See Navigable Waters. The 
beds of navigable rivers between the lines 
of ordinary low water on their opposite 
sides belong to the state, to be held and 
controlled hy and for the public; 122 Pa. 
191. Water-courses above the flow of the 
tide are private, but, if sufficiently large 
to be of public use in transporting property, 
are highways over which the puolio have 
a common right in subservience to which 
the private ownership of the soil is to be 
enjoyed ; 26 Am. Dec. 525. 

By the -rules of the common law, all 
proprietors of lands have precisely the 
same rights to waters flowing through 
their domains, and one can never be per¬ 
mitted so to use the stream as to injure or 
annoy those situated on the course of it, 
either above or below him. They have no 
property in the water itself, but a simple 
usufruct: aqua currit et debet currere ut 
currere soletiit, is the language of the law. 
Accordingly, while each successive ripa¬ 
rian proprietor is entitled to the reasonable 
use of tne water for the supply of his nat¬ 
ural wants and for the operation of mills 
and machinery ; 88 41a. 587 ; 86 Ky. 44; 
50 Me. J5Q2; 44 N. H. 580; L. R. 2 Ex. 1: 
24 Pa. 802; he has no right to flow the 
water back upon the proprietor above; 
Cro. Jac. 556 ; 20 Pa. 85 ; 1 B. & Aid. 
874 ; 8 Green N. J. 116; 4 111. 452 ; 38 Me. 
243; 62 Ala. 869 ; 50 Conn. 346; nor to 
discharge it so as to flood the proprietor 
below ; 17 Johns. 306 ; 5 Vt. 371 ; 8 Harr. 
& J. 231; nor to divert the water; 17 
Conn. 288; 18 Johns. 212; 24 Ala. n. s. 
130 ; 28 Vt. 670 ; 22 Am. Dec. 745 ; 2 Disn. 
400; 93 Cal. 407; 66 Hun 632 ; 29 N. Y. 
Sup. 729; 79 Wis. 334 ; 133 U. S. 541 ; 40 
N. Y. 191; 81 Vt. 358; 182 Pa. 418 ; even 
for the purpose of irrigation, unless it be 
returned without essential diminution; 
5 Pick. 175; 8 Me. 253; 12 Wend. 

330; 4 III. 496 ; 75 Cal. 426 ; 24 Pa. 298 : 8 
Kent 440; nor to obstruct or detain it, ex¬ 
cept for some reasonable purpose, such as 
to obtain a head of water for a mill and to 
l>e again discharged, so as to allow all on 
the same stream a fair participation; 10 
Cush. 367 ; 6 Ind. 324 ; 28 Vt. 459 ; 4 Mas. 
401 ; 17 Johns. 806 ; 18 Conn, 303 : 155 Pa. 
523 ; 112 Mo. 6 ; 69 Tex. 617 ; 10 Ch. Div. 
707 ; see Dam ; nor to pollute the quality 
of the water by unwholesome or discolor¬ 
ing impurities; 22 Barb. 297 ; 3 Rawle 
397 ; 8 E. L. ft E. 217 : 4 Ohio 888 ; 62 Hun 
306 ; 57 Fed. Rep. 1000; [1898] App. Caa. 
691; 77 la, 460 ; 88 Ga. 187; but see, 
where tl e pollution results from a reason¬ 


able use, 78 Me. 297 ; 44 N. H. 580 ; 185 
Ind. 547 ; 77 la. 576; as to turning Biirfaee- 
wat ir off one’sown land on to a neighbor’s, 
see 31 Am. Rep. 216; 85 id. 431 ; 44 Ark. 
360; 184 III. 96; 142 Mass. 110; 93 N. Y. 
10; 188 Pa. 226. But, while such are the 
rights of the riparian proprietors when 
unaffected by contract, these rights are 
subject to endless mod ideations on the 
part of those entitled to their enjoyment 
either by grant; 8 Conn. 873; 13 Johns. 
525; 17 Me. 281 ; 0 Mete. 181; 7 Pa. 348 ; 18 
E. L. & E. 164 ; 9 N. H. 282 ; 8 N. Y. 263; 
or by reservation ; 6 N. Y. 83; 20 Vt. 250; 
or by a license ; 2 Gill 221 ; 18 Conn. 803 ; 
14 S. & R. 267; or hy agreement; 19 Pick. 
449; Ang. Wator-C. § 141 ; 3 Harr. & J. 
282 ; 17 Wend. 130 ; see 110 Pa. 45; or by 
twenty years’ adverse enjoyment rrom 
which a grant or contract will be implied ; 
1 Camp. 463 ; 4 Mas. 897 ; 6 Scott 167: 9 
Pick. 251 ; Ang. Wnter-C. § 200 ; 47 Hun 
333 ; 62 N. H. 233 ; 72 Ala. 277; in such a 
way as to adapt the uses of the water to 
the complex and multiplying demands and 
improvements of modern civilization. But 
there can be no prescriptive right to main¬ 
tain an obstruction to the navigation of a 
public stream ; 86 Ala. 88. It is not ap¬ 
purtenant to the land or taxable as part 
thereof or in itself, but only indirectly in 
connection with the value of the mill with 
which it is used ; 87 Atl. Rep. (Me.) 331 ; 
contra , 64 N. H. 837. 


Wherever a water-course divides tu-n es¬ 
tates, each estate extends to the thread or 
central line of the stream : but the riparian 
owner of neither can lawfully carry off 
any part of the water without the consent 
of the other opposite, each riparian pro¬ 
prietor being entitled not to half or otner 
proportion of the water, but to the whole 
bulk of the stream, undivided and undivis- 
ible, or per my et per tout; 8 Me. 253 ; 3 
8umn. 189; 18 Maas. 507 ; I Paige, Ch. 447; 
2 Am. Dec. 674; 16 id. 842. If the bed of 
a water-oourse is suddenly changed, for¬ 
mer boundaries and possessions are ot 
altered ; but if the stream gradually gain 
on a person’s land, the loser of the soil has 
no remedy ; 2 Bla. Com. 262; 17 Vt. 387 ; 
Ang. Water-C. § 57 ; see 85 Fed. Rep. 188; 
[1896] 1 Ch. 73. A grant bounded by a 
navigable water-oourse extends only to 
high-water mark ; but one bounded by a 
non-navigable stream extends to the mid¬ 
dle thereof; 16 Am. Dec. 447; 30 id. 278, 
288. See 140 U. 8.371; 152 id. 1; 41a. 199 ; 
94 U. S. 324 ; 11 Fed. Rep. 894. When an 
island is on the side of a river, so as to give 
the riparian owner of that side only one- 
fourth of the water, he has no right to 
place obstructions at the head of the island 
to cause one-half of the stream to descend 
on his side of the river, but the owner op¬ 
posite is entitled to the flow of the remain¬ 
ing three-fourths ; 10 Wend. 260. 

The appropriation of the water of an un- 
navigable stream by a riparian owner in 
such quanties as to diminish uureasonably 
the supply of other riparian owners is a 
private nuisance, for which an injunction 
will lie; 58 Fed. Rep. 188; 2 Johns. Ch. 
162. 

Artificial water-courses, canals, sewers, 
water-works, etc., are wholly the creatures 
of statute, except when a man hm a drain 
across another's land, and there it is gener¬ 
ally a question of grant or easement. See 
81 AtL Rep. (Vt.) 291. 

As to under-ground flow of water, see 
Subterranean water ; and see, also, 111 
Cal. 639; 92 la. 297 ; 46 N. Y. Supp. 141: 


161 Pa. 288 
Rep. 709 ; 8 


. App. Caa. 587 ; 40 Pac. 
_ _ _ hio Cir. Ct. R. 194; 20 So. 
Rep. (Fla.) 780. And Bee, generally, Wash¬ 
burn. Easements; Angell, Water-Courses; 
Woolrych, Waters ; Schultes, Aquatic 
Rights ; Coulson & Forbes, Law of Waters; 
Rives ; Stream ; Lake ; Great Lakes ; 
Admiralty ; Pool ; Pond ; Riparian Pro¬ 
prietors; Surface Waters; Irrigation • 
Pollution. 


WATKB MARK. See High Water 
Mark ; Tide. 

WATKB ORDEAL. See Ordeal. 


WATER RENTS. Water rents in a 
borough which owns the water-works and 
licenses those who desire to use its water 
to do so at rates fixed by its ordinance, are 
not in the nature of taxes, but are licenses, 
and not, therefore, collectible by the bor¬ 
ough tax collector as such, but their col¬ 
lection may be delegated to the appointee 
of the borough council. 19 C. C. R. (Pa.) 
414. As to legislative control of, see 
Rates. 

Under a covenant by a lessor to pay “ all 
water rents imposed or assessed upon the 
premises or on the lessor or lessees in re¬ 
spect thereof,” the lessor is not bound to 
pay for water supplied by a water com¬ 
pany to the lessees for trade purposes; 
(C. A.) [1897] 1 Ch. 633. 

WATERCOURSES. See Waters. 
WATERED STOCK. See Stock 

WATERGANG- (Law Lat. watergan- 
gium). A Saxon word for a trench or 
course to carry a stream of water, such as 
are commonly made to drain water out of 
marshes. Ordin , Jtfartsc. de Romn. Chart . 
Hen. III. 

WATEROAVEL. A rent paid for 
fishiug in, or other benefit from, some 
river. Chart. 15 Hen. III. 

WATERS. Percolating Waters: A.s 

distinguished from sub-surface streams, are 
the waters beneath the earth's surface which 
do not have a knotvn and defined channel 
30 Am. & Eng. Encyc. 2nd ed., 310; 111 
Cal. 639. It has been held that underground 
bodies of water, though having defined 
channels, will be deemed percolating waiters 
if their existence and location are unknown 
and not reasonably ascertainable. Id.; 80 
Miss. 535. Hence, in order to prevent the 
classification of underground waters as 
percolating waters, they must be known or 
easily ascertainable and discoverable from 
the surface of the ground without subsur¬ 
face explorations, (L. R. 9 lr. 172), and 
underground waters are presumed to be 
percolating waters until it is shown that they 
flow in a well-known and defined channel. 
Id.; L. R. 17 lr. 459. After percolating 
waters have reached the waters of a water¬ 
course they lose their character as perco¬ 
lating waters. Id.; 37 Oregon 250. 

Underground Watercourses : Subter¬ 
ranean watercourses w’hich flow in known 
and defined channels are governed by the 
same ruleB, with regard to their diversion 
and the correlative rights of the landowners 
through whose land they run, as are applied 
to surface watercourses. Id.; 6 Exch. 353. 
In order, however, that the rules applicable 
to surface watercourses shall be applied to 
subterranean streams, the channels of such 
streams must be known and defined, other¬ 
wise they will be considered as percolating 
waters and will be governed by the rules 
applicable to the latter class of waters. Id.; 
7 H. L. Cas. 349. 

Surface Waters: Waters on the surface 
of the ground which are of a casual or 
vagrant character, following no definite 
course and having no substantial or perma¬ 
nent existence, and which are lost by being 
diffused over the surface of the ground, 
through percolation into the soil and by 
evaporation. Id.; L. R. 6 Ch. 486 ; 108 Ind. 
13 et al. They are to be distinguished from 
watercourses, to wit, streams usually flowing 
in definite channels, and from lakes ana 
ponds, to wit, bodies of water confined in 
depressions of the earth and having a sub¬ 
stantial as distinguished from a vagrant 
existence. Thus, waters from rain or 
melting snow, having no banks or channel 
in the flow in a known direction or course 
(21 Iowa 166), as in the case of valleys and 
depressions accustomed to find their way. 
Id.; 80 N. Y. 140. Whether water is or is 
not surface water must be determined from 
the peculiar facte in the case in which the 
question is presented. Id.; 53 Neb. 237. 
After waters which in their first instance 
were surface waters have reached and become 
a part of a watercourse, or a permanent lake 
or pond, they lose their character as surface 
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waters. Id.; 11 Exch. 602. See Water¬ 
course. 

WA ViSfl ON. Such goods as appear 
upon the waves after shipwreck. Jacob, 
Law Diet. 

WAT. A passage, street, or road. 

A right of way is the privilege which an 
individual, or a particular description of 
individuals, as, the inhabitants of a village 
or the owners or occupiers of certain farms, 
have of going over another's ground. It is 
an incorporeal hereditament of a real 
nature, entirely different from a common 
high wav. Cruise, Dig. tit. xxiv. s. 1. 

A right to pass over another's land more 
or less frequently according to the nature 
of the use to be made of the easement, and 
how frequently is immaterial, provided it 
occurred as often as the claimant had oc¬ 
casion or chose to pass. 105 Mass. 819. 

A right of way may arise: By prescription 
and immemorial usage, or by an uninter¬ 
rupted enjoyment for twenty years under 
a claim of right; Co. Litt. 118 ; 4 Gray 177, 
547 ; 20 Pa. 331, 458 ; 4 Mas. 402 ; 24 N. H. 
440 ; 130 Ind. 31 ; 75 Fed. Rep. 520 ; 86 Hun 
384 ; 93 Ga. 300. By grant; as, where the 
owner grants to another the liberty of pass¬ 
ing over his land ; 1 Ld. Raym. 75; 19 
Pick. 250 ; 7 B.& C.257. (See 93 Mich. 599.) 
If the grant be of a freehold right it m ist 
be by deed ; 5 B. & C. 221; 4 R. I. 47. By 
necessity; as, where a man purchases land 
accessible only over land of the vendor, or 
sells, reserving land accessible only over 
land of the vendee, he shall have a way of 
necessity over the land which gives access 
to his purchase or reservation; 5 Taunt. 
311; 23 Pa. 333 ; 2 Mass. 203 ; 11 Mo. 513; 
29 Me. 499 ; 27 N. H. 448; 19 Wend. 507; 
15 Conn. 39; 126 Mass. 445 ; 55 Cal. 350; 
102 Cal. 362 ; 40 Kan. 203 ; 85 Cal. 131 ; and 
this may exist even after the vendor has 
conveyed his land to a third person ; 123 
Ind. 372; but a way of necessity is not 
created by the fact that a road over gran¬ 
tor's land would be of less distance to a 
highway than a road already established ; 
116 Mo. 379. The necessity must be abso 
lute, not a mere convenience; 2 M’Cord 
445 ; 24 Pick. 102 : 69 Me. 323 ; 91 id. 227; 
107 N. C. 63; 98 Mass. 50; 126 id. 445; 11 
Ch. Div. 968 ; 2 Allen 543 ; L. R. 9 Ch. 111; 
contra , 7 Barb. 309; and when it ceases the 
way ceases with it; 18 Conn. 821; 1 Barb. 
Ch. 3-53. By implication; 90 Tenn. 556. 
By reservation expressly made in the grant 
of the land over which it is claimed; 10 
Mass. 183; 25 Conn. 831. By custom; as 
where navigators have a right of this na¬ 
ture to tow along the banks of navigable 
rivers with horses ; 3 Term 253. By acts 
of legislature; though a private way can¬ 
not be so laid out without the consent of 
the owner of the land over which is to 
pass; 15 Conn. 39, 83 ; 4 Hill 47, 140 ; 4 B. 
Monr. 57. 

A right of way may be either a right in 
gross, which i9 a purely personal right in¬ 
communicable to another, or a right ap¬ 
pendant or annexed to an estate, and which 
may pass by assignment with the estate to 
which it is appurtenant; 8 Kent 420: 1 
Watts 35 ; 19 Pick 250. A right of way 
appurtenant to land is appurtenant to all 
and every part of the land, and if such 
land bo divided and conveyed in separate 
parcels, a right of way thereby passes to 
each of the grantees ; 1 Cush. 285 ; 1 8. & 
R. 229. A way is never presumed to be in 
gross when it oan be construed to be ap¬ 
purtenant to land; 82 Vo. 462; 1 Wood, 
Ky. Law 697. Where a way appurtenant 
to land granted is not located by the grant, 
the parties may locate it by parol agree¬ 
ment at any point on the premises over 
which the right is granted ; 05 Vt. 833. 

Ways may be abandoned by agreement, 
by evident intention, or by long non-user. 
Twenty years’ occupation of land adverse 
to a right of way and inconsistent there¬ 
with bars the right; 2 Whart. 128; 16 Barb. 
184; 5 Gray 499. Where a way of neces¬ 
sity once existed it will be presumed to 
exist until some fact is shown establishing 
non-existence ; 102 Cal. 862. 

Ways may be assigned, except when they 


are in gross, which is a mere personal right, 
and o&nnot be granted to another; 19 III. 
553. 

A person cannot acquire a prescriptive 
right of way over his own lands, or the 
lands of another which he occupies as 
tenant; 116 Mo. 379; and where one hug 
uninterruptedly used a way over another’s 
land for the necessary length of time to 
establish an easement by adverse user, it 
will be presumed that the user was adverse, 
and under claim of title, and the burden is 
on one claiming that it was by virtue of a 
license to prove that fact; 68 Hun 269. 

The owner of a right of way may disturb 
the soil to pave and repair it. But a way 
granted for one purpose cannot be used 
for another; 10 Gray 61 ; 11 id. 150. 

A person having a rigjifc of way which is 
obstructed by a house erected upon the 
way may, aftar notioe and request to re¬ 
move it, pull it down, although it is actu¬ 
ally inhabited ; [1891J 8 Ch. 411. 

Lord Coke, adopting the civil law, says 
there are three kinds of ways: a footway, 
called iter ; a footway and horseway, called 
actus; a cartway, which contains the other 
two, called via ; Co. Litt. 56 a. To which 
may be added a driftway , a road over 
which cattle are driven ; 1 Taunt. 279. 

See 3 Kent 419 ; Washb.: Jones. Easem.; 
Crabb, R. P. ; Cruise, Dig. ; Highway ; 
Street ; Easement ; Thoroughfare. 

WAT•BILL. A writing in which are 
set down the names of passengers who are 
carried in a public conveyance, or the 
description of goods sent with a common 
carrier by land. 

WAY-GOING CHOP. In Pennsyl¬ 
vania. By the custom of the country, a 
tenant for a term certain is entitled, after 
the expiration of his lease, to enter and 
take away the prop of grain which lie hud 
put into the ground the preceding fall. 
This is called the tc ay-going crop ; 5Binn. 
289 ; 2 S. & R. 14 ; 1 Pa. 224. See Away- 
Going Crop ; Emblements. 

WATS AND MEANS. In legislative 
assemblies, there is usually appointed a 
committee whose duties are to inquire into 
and propose to the house the ways and 
means to be adopted to raise funds for the 
use of the government. This body is called 
the committee of ways and means. 

WEAPON. An instrument of offensive 
or defensive combat. Statutes have been 
passed in many of the states prohibiting 
the carrying of concealed weapons. They 
are merely police regulations ; 13 La. Ann. 
399. To constitute the offence locomotion 
is not necessary, the possession is sufficient; 
31 Ala. 387; even if the weapon is not in 
perfect order and ready for use; 58 id. 
508; OBlackf. 31; 45 Miss 658. Persons on 
their own premises ; 45 Ark. 530 ; or on a 
journey (see Traveller) ; or having good 
reasons to fear bodily harm ; 89 Ala. 61 ; 
are exempted from the operation of such 
statutes; as are officersof the law; 18 Tex. 
App. 07. See Arms ; Concealed Weapons. 

The ordinary implements of war are law¬ 
ful: swords,fire-arms, and cannon, and even 
those which are seoret or concealed, such 
as pits and mines. But this does not in¬ 
clude poisoned weapons of any kind. 
Great Britain, France, Prussia, Russia, and 
other nations united in a declaration at 
St. Petersburg in 1868, by which they 
agreed to renounce, in case of war among 
themselves, the employment of any pro¬ 
jectile of a weight leas than 400 grammes, 
charged with fulminating or inflammable 
subetanoes. 1 Hal leek, Int. L., Baker’s ed. 
568. 


Natural and reasonable wear and tear 
oovers only such decay or depreciation in 
value of the property as may arise from 
ordinary and reasonable use ; and injury 
by a freshet is not within the exception; 
20 N. J. L. 547» 


erally used in statutes, refers not merely 
to a Person’s outer clothing, but covers all 
articles usually worn, and includes under¬ 
clothing. 147 U. 9. 494. It may include 
a gold watch ; 2 FUpp. 825; 12 Or. 431 ; 
but see 16 Ga. 479; 33 Me. 535; but not a 
traveUmg trunk or a breastpin; 83 N. H. 
845; and under the revenue laws shoes 
are not included; 37 Fed. Rep. 782. See 
Baggage. 


WEATHER BUREAU. Predictions 
of the weather bureau are not to be given 
the character of established facts, the 
failure to observe which shall constitute 
ne f 5 ligcnce in any of the business relations 
of life. The science of forecasting the 
weather has not reached the degree of 
exactness which will justify the court in say¬ 
ing that men in their every day avocations 
are bound to take notioe of and be guided 
by its local forecasts, and that it is negligence 
not to observe them. The case is different 
where storms are of great violence and 
extent such as frequently occur on our 
Atlantic coast, and where information of 
their existence, course, and the probable 
time at which they will reach designated 
points is given by telegraphic communica¬ 
tion and by storm signals. 101 Fed. 903. 


WED. A covenant or agreement: 
thus, a wedded husband. 

WEEDS. Weed is defined as "any one 
of those herbaceous plants which are useless 
and without special beauty, or especially 
which are positively troublesome. The 
application of this general term is somewhat 
relative. Handsome but pernicious plants, 
as the ox-eye daisy, carp flower, and the 
purple cow-wheat of Europe, are weeds to 
the agriculturist, flowers to the aesthetic. 
There are also plants that are cultivated for 
use or beauty, as grasses, hemp, carrot, 
parsnip, morning-glory, which become weeds 
when tney spring up where they are not 
wanted. The exotics of cool countries are 
sometimes weeds in the tropics. 30 Am. A 
Eng, Encyc. 2nd ed., 446; 179 Mo. 13, 
quoting Gent. Diet. In this case a city 
ordinance prohibited lot owners from allow¬ 
ing weeds on their lots to the height of over 
one foot, and defined weed as follows: 
“The word weeds, as used herein shall be 
held up to include all rank vegetable growth 
which exhale unpleasant and noxious odors, 
and also high and rank vegetable growth 
that may conceal filthy deposits.” It was 
held that weeds in this sense meant weeds 
as they were commonly known to mankind 
and to lexicographers. Id.; ibid. 


WEEK, Seven days of time. 

The week oominenoes immediately after 
twelve o'olook on the night between Satur¬ 
day and Sunday, and ends at twelve 
o’clook, seven days of twenty-four hours 
each, thereafter. See 4 Pet. 861 ; 24 L. J. 
Ch. 868; or it may mean a period of time 
of 9 even days duration without reference 
to when that period commences; 5 Nev, 
480. 

The first publication of a notice of a sale, 
under a power contained in a mortgage, 
which requires the notice to be published 
44 once each week for three suoce*sive 
weeks,” heed not be made three weeks be¬ 
fore the time appointed for the sale; 117 
Mass. 480. See 4 Pet. 861; Tims. 


WEAR, WEIR. A dam made across a 
river accommodated for the taking of fish 
or to convey a stream to a mill. Jacob.* 
See Dam. 

WEAR AND TEAR. Destruction to 
some extent, e. g. destruction of surface 
by ordinary friction, but the words do not 
include total destruction by a catastrophe 
which was never contemplated by either 
party. 5 C, P. Div. 507. 


WEEKLY PAYMENT RAWS. See 

Liberty of Contract. 

WEIGHAGE. Ih English Law. A 

duty or toll paid for weighing merchan¬ 
dise: it is called tronage for weighing 
wool at the king’s beam, or pesage for 
weighing other avoirdupois goods. 2 
Cbitty, Com. Law 16. 

WEIGHT. A quality in natural bodies 
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by which the r tend towards the centre of 
the earth. 

Under the police power, weights and 
measures tuay be established ana dealers 
compelled to conform to the fixed stan¬ 
dard under a penalty; Cooley, Const. 
Lim. 749. 

Under the article Jfeomrs, it is said that 
by the constitution congress possesses the 
power to fix the standard or weights and 
measures,*' and that this power has not 
been exercised. 

The weights now generally used in the 
United States are toe same as those of 
England ; they are of two kinds. 

Avoirdupois Wkiqht. 

First, used in almost all commercial 
transactions, and in the common dealings 
of life. 

60 grains = l dram. 

8 drams = l ounce. 

16 ounces = 1 pound (lb.). 

26 or 38 pounds = 1 Quarter (or.). 

4 quarters = 1 hundredweight (owt.). 

20 hundredweight = 1 ton. 

Second, used for meat and fish, 

8 pounds — 1 stone. 

Third, used in the wood-trade. 


7 pounds = 1 clove. 
14 pounds = 1 stone. 
2 stones = 1 tod. 
*4 tods = 1 wey. 

2 weys = 1 sack. 
12 sacks = 1 last. 


Curt. qr. lb. 
0 0 14 


0 

1 

3 

89 


0 

14 

0 

0 


Fourth, used for butter and cheese. 

6 pounds = 1 clove. 

CO pounds = 1 firkin. 

Trot Weight. 

24 grains = 1 pennyweight. 

20 pennyweights — l ounce. 

12 ounces = 1 pound. 

These are the denominations of troy 
weight when used for weighing gold, silver, 
and precious stones, except diamonds. 
Troy weight is also used by apothecaries 
in compounding medicines ; but by them 
the ounce is divided into eight drams, and 
the dram into three scruples, so that the 
latter is equal to twenty grains. For 
scientific purposes (when the metric sys¬ 
tem is not employed, as it now usually is), 
the grain only is used, and sets of weights 
are used constructed in decimal progres¬ 
sion from 10,000 grains downward to one- 
hundredth of a grain. The carat used for 
weighing diamonds is three and one-sixth 
grains. See Graiote. 

A short aooount of the French weights 
and measures is given under the article 
Mrasurb. 

WEIGHT OF EVIDENCE. This 
phrase is used to signify that the proof on 
one side of a cause is greater t han on the 
other. 

When a verdict has been rendered against 
the weight of the evidence, the court may, 
on this ground, grant a new trial; but the 
court will exercise this power not merely 
with a cautious but a strict and sure judg¬ 
ment, before they send the case to a second 

jury- 

The general rule, under such circum¬ 
stances, is that the verdict once found shall 
stand: the setting aside is the exception, 
and ought to be an exception of rare and 
almost singular occurrence. A new trial 
will be granted on this ground for either 
party : the evidence, however, is not to be 
weighed in golden scales : 2 Bingh. n. c. 
109 ; 8 Me. 276 ; 8 Pick. 122 ; 6 Wend. 695, 
See New Trial. 

WELL. A hole dug in the earth in 
order to obtain water. 

In a deed, well designates the portion of 
land under and occupied by the excavation, 
and its surrounding retaining walls, and 
by any structures or appliances built upon 
tbe land to facilitate its use, and also the 


water actually at any time in the excava¬ 
tion ; 167 Maas. 431. 

The owner of the estate has a right to 
dig in hlsown ground at such a distance na 
is permitted by law from his neighbor's 
land ; he Is not restricted ns to the size or 
depth, and is not liable to any action for 
rendering the well of his neighbor useless 
by so doing. See 74 Me. 170; 62 Ga. 290 ; 
Subterranean Waters. 

WELL KNOWING. In Pleading. 
Words used in a declaration when the 
plaintiff sues for an injury which is not 
immediate and with force, and the act or 
nonfeasance complained of was not pr-ima 
facie actionable. Not only the injury, but 
the circumstances under which it was 
committed, ought to be‘stated : as. where 
the injury was done by nn animal. In such 
case the plaintiff, after stating the injury, 
continues, the defendant, well knowing 
the mischievous propensity of his dog, per¬ 
mitted him to go at large. See Scienter. 

WELSH MORTGAGE. In English 
Law. A species of security which par¬ 
takes of the nature of a mortgage, as there 
is adebt due, and an estate is given as secu¬ 
rity for the repayment, but differs from it 
in the circumstances that the rents and 
profits are to be received without account 
till the principal money is paid off, and 
there is no remedy to enforce payment, 
while the mortgagor has a perpetual power 
of redemption, it is now rarely usea. 

It is a species of vivum vadium. Strictly, 
however, there is this distinction between 
a Welsh mortgage And a vivum vadium : 
in the latter the rents and profits of the 
estate are applied to the discharge of the 

f uincipal after paying the interest; while 
n the former the rents and profits are re¬ 
ceived in satisfaction of his interest only ; 

1 Powell, Mortg. 373 a ; Jones, Mtg. 1153. 
See Mortgage. 

WELSHING. One who receives a sum 
of money or valuable thing, undertaking 
to return the same or the value thereof 
together with other money, if an event 
(for example, the result of a horse-race) 
shall be determined in a certain manner 
and at the time of receiving the deposit 
intends to client and defraud the depositor. 
Coldr. & Hawks. Gambling 303. The 
crime is larceny at common law. 

WELSHING. See Welshes 

WEOTUMA. In the primitive form 
of marriage among the Anglo-Saxons, 
weotuma was tbe name of the price given 
by the bridegroom to the parents or guard¬ 
ians of the bride for the transfer of the rights 
of protection (or “round’') of the bride to 
the bridegroom. 2 Holdsw. Hist. E. L. 3rd 
ed., 88. See Mornino Gift. 

WERE. The name of a fine among the 
Saxons imposed upon a murderer. 

The life of every man, not excepting 
that of the king himself, was estimated at 
a certain price, which was called the were 
or CRstimatio capitis. The amount varied 
according to the dignity of the person 
murdered. The price of wounds was also 
varied according to the nature of the 
wound, or the member injured. 

WERGILD, WEB EG ELD. In Old 
English Law. The price which, in a bar¬ 
barous age, a person guilty of homicide or 
other enormous offence was required to 
pay, instead of receiving other punish¬ 
ment. 4 Bla. Com. 188. 

Bee, for the etymology of this word, and a 
tariff which was paid for the murder of the 
different classes of men, Guizot, Essais nur 
THixtoire de France , Essai 4ime, c. 2, § 2. 

WEST SAXON LAGS. The law of 

tlie West Baxons, which was observed in 
the counties in the south and west of Eng¬ 
land, from Kent to Devonshire, in the lo¬ 
ginning of the eleventh century ; supposed 
By Blackstone to have been much the same 
as the laws of Alfred. 1 01a. Com. 65. 

WEST VIRGINIA. The name of one 
of the United States of America. 

This state was formed Id 1801 of the western coun¬ 
ties of Virginia, owing to their non-concurrence In 


the ordinance or seu«*xlno passed by (ho legislature 
of that stiite. A coDHlilutlon wm framed by s con¬ 
vention which mot at Wheeling on November i», 
1H01. This was nubmllted to the people on April 8, 
1H0S, and ratified almost unanimously. Tbe consent 
of tlie body, recognized by the federal government 
as the loglslnture of Virginia, won given, and con¬ 
gress then paafied an act approved DecernWr 31, 
1802, providing for tb« fulmiHtM<>n of tbe ue* Mute 
Into tlie Union upon condition of the adoption of an 
amendment to the constitution providing for eman¬ 
cipation of (doves. -This was done, and the elate 
was admitted to the Union. The flnU conutilulluii 
remained in force until INiii, when the present con- 
stitu'ion u as framed by a convention which met 
on January 18, 1B7J, anti completed Ha labors on 
April 0 of that year. It was submitted to the people 
aud ratified by them on August 22, 1HTR 

WESTERN RESERVE. Sec Ohio. 

WESTMINSTER THE FIRST, 
STATUTE OF. This is the name of the 
fifty-one chapters (each corresponding in 
what is now called an Act of Pari in men I > 
passed in 1275. Byrne. 

WESTMINSTER 2nd, STATUTE 

OF. A statute of 13 Edw. I. c. 24 (1285), 
under which it wa9 provided that where in 
one case a writ was found and in a like 
case no writ was to be found, the clerks of 
the chancery should agree in making a 
writ, or adjourn the complaint until the 
next parliament and refer to it the coses 
in which they could not agree ; Steph. PI. 
*7. See Consimili Casu. 

WETHER. A castrated ram, at least 
one year old : in an indictment it may be 
called a sheep. 4 C. & P. 21C. 

WHALER. A vessel employed in the 
whale fishery. 

It is usual for the owner of the vessel, 
the captain, and crew, to divide the profits 
in just proportions, under an agreement 
similar to the contract Di Colona, which 
see. 

WHARF. A space of ground artifi¬ 
cially prepared for the reception of mer¬ 
chandise trom a ship or vessel, so as to 
promote the convenient loading and dis¬ 
charge of such vessel. 

A wharf occupied by a ferry company, 
to which access can only be haA through 
a gate controlled by the Ierry company, or 
over private property of another, is a pri¬ 
vate wharf; 78 Hun 106 ; but a public 

3 uay in a city, dedicated to public use, 
oes not cease to be locus publicus and 
become private property because it is leased 
by the public authorities for a purpose 
subservient to the public use ; 140 U. 8. 
654. 

At common law, the soil of all tide¬ 
waters below high-water mark being vested 
in the crown, the erection of a wharf 
thereon without the consent of the crown 
is an encroachment upon the royal domain 
of that kind which has been denominated 
a purpresiure, and, as such, may be either 
abated, or, if more beneficial to the crown, 
the party arrested, unless it be a public 
nuisance; 10 Price 850,378; 18 Ves. 214; 
2 Story, Eq. Jur. § 620. Bht if it obstruct 
navigation to such a degree as to le a 
public nuisance, neither the crown nor its 
grantee has authority to erect or maintain 
it without the sanction of an act of parlia¬ 
ment ; 8 Ad. & E. 836 ; 5 M. & W. 327 ; 
Phear, Rights of Water 54. It is not every 
wharf erected in navigable water w hich 
is a nuisance, for it may be a benefit rather 
than an injury to the navigation : and it 
is for the jury to determine, in each partic¬ 
ular case, whether such a wharf is a nuis¬ 
ance or not; 1 C. &■ M. 490; 4 Ad. <5fc E. 
384 ; 6 id. M3; 15 Q. B. 276. 

A riparian owner lias, at common law, a 
qualified interest in the water frontage be¬ 
longing by nature to his land, and the right 
to construct thereon wharves, piers, or 
landings ; 107 N. C. 189. But this certainly 
can only be by consent of the authorities, 
and so as not to interrupt navigation un¬ 
duly. 

In thia country, the several states, being 
the owners of the soil of the tide waters 
within tljeir respective territories, may by 
law authorize and regulate the erection of 
wharves thereon, at least until the general 
government shall have legislated upon the 
subject; 4 Ga. 26; 7 Cush. 68; 2 H. & 
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M’H. 244 ; 11 Gill & J. 351; and may grant 
to a municipal corporation the exclusive 
right to m&ke and control wharves on the 
hanks of a navigable river ; 95 U. S. 80. 
The riparian proprietor ia entitled to make 
a landing, wharf, or pier for his own use or 
for the use of the public, subject to such 
general rules and regulations as the legis¬ 
lature may prescribe; 146 U. S. 445; 10 
Wall. 504. In Massachusetts and Maine, 
by a colonial ordinance, the provisions of 
which are still recognized ns the law of 
those states, the property of the shores and 
flats between high and low water mark, 
for one hundred rods, subject to the rights 
of the public, was transferred to the owners 
of the upland, who may, therefore, wharf 
out to that distance, if by so doing they do 
not unreasonably interrupt navigation ; 1 
Cush. 813, 395; 36 Me. 16; 42 id. 9. If 
without legislative sanction they extend a 
wharf beyond that distance, such extension 
is prima facie a nuisance, and will be 
abated as such, unless it can be shown that 
it is po material detriment to navigation ; 
20 Pick. 186 ; 10 R. I. 477. In Connecticut, 
and probably in other stateB, by the law of 
the state founded upon immemorial usage, 
the proprietor of the upland has the right 
to wharf out to the channel,—subject to 
the rights of the public ; 9 Conn. 38 ; 25 id. 
345; 10 Pet. 369; 1 Dutch. 525; 6 Ind. 
223; 62 Conn. 132; 23 Minn. 18; 55 Fed. 
Rep. 854. In Pennsylvania, the riparian 
proprietor is held to be the owner of tne soil 
between high and low water mark, and to 
be entitled to erect wharves thereon ; 1 
Whart. 131 ; 2 id. 539 ; but not without 
express authority from the state ; 61 Pa. 
21. In the same state it has been held that 
wharves are not the private property of 
him who erects them, and persons who go 
upon and fasten vessels to them are not 
trespassers; 39 Leg. Int. 32; and that in 
an action for the use and occnpntion of a 
wharf, a contract express or implied must 
he proved ; 28 Am. L. Reg. 145. 

The owner of a. wharf is liable for dam¬ 
ages caused to a vessel by concealed ob¬ 
structions which he might have ascer¬ 
tained by reasonable diligence ; 37 Fed. 
Rep. 100; see 36 id. 927; and such claims 
are within the jurisdiction of admiralty ; 
and a libel ia personam will lie; 45 Fed. 
Rep. 588. The wharfinger was also held 
liable for damages to vessels caused by the 
insufficiency of the wharf; 79 Fed. Rep. 113. 

Owners of laud abutting on a lake, the 
title to which is in the state, have the right 
to build wharves in aid of navigation, nut 
not obstructing it, far enough to reach 
water navigable for bucIi boats as are in 
use; 40 L. R. A. (Wis.) 035. See an ex¬ 
tended note to this cose on the right of the 
riparian owner to erect wharves, where 
the English and American cases are col¬ 
lected and classified. 

See, generally, 2 Sandf. 258 ; 3 How. 212; 
1 Gill & J. 249 ; 11 id. 351 ; 8 Term 600 ; 
Riparian Proprietors ; Water-Course ; 
Rivers. 

WHARFAGE. The money paid for 
landing goods upon, or loading them from, 
a wharf. Dane, Abr. Index ; 4 Cal. 41. 

Wharfingers in London are not entitled 
to wharfage for goods unloaded into 
lighters out of barges fastened to their 
wharves : 3 Burr. 1409; 1 W. Bla. 243. 
And see 5 Sandf. 48. It has been held that, 
owing to the interest which the public 
have in tbe matter, rates of wharfage nmy 
be regulated by statute; 11 Ala. N. s. 586. 
And see 5 Hill 71 ; 2 Rich. 370 ; 8 B. & O. 
42; 2 Mann. & U. 107. 

Claims for wharfage are cognizable in 
admiralty, and, if the vessel is a foreign 
one or from another state, the claim of the 
wharfinger is a maritime lien against the 
vessel, which may be enforced by a pro¬ 
ceeding in rem . or l»v a libel in jwrsonmn 
against the owner of such vessel; 95 U. 8. 
18 ; 50 Fed. Rep. 009. A state statute con¬ 
ferring a remedy for such claims by pro¬ 
ceedings in rem is void ; 43 N. Y. 554. But 
as to domestic vessels, the lien of the 
wharfinger is only eniorceahle as aoomnion- 
Imrlien; 1 Ne" b. 5’>3 ■ 9 Philn. See 


60 Fed. Rep. 766. In the absence of any 
agreement between tbe parties, reasonable 
wharfage will be allowed ; 95 U. S. 68. A 
lease giving the lessee “the sole and ex¬ 
clusive right to use the public wharf for 
his ferry boat,” does not authorize the col¬ 
lection of toll for wharfage; 1 Newb. 541. 
A municipal cor|>onLtion cannot exact a 
charge upon vessels for entering or leaving 
a port or remaining therein and using the 
wharves or landings, for the general rev¬ 
enue of such corporation; 20 Wall, 577; 
95 U. S. 80 ; but it may collectfrom parties 
using its wharves, such reasonable fee as 
will fairly remunerate it for the use of its 
property ; 100 U. S. 423 ; id. 430; 95 id. 80; 
40 Fed. Rep* 392. That such fees are reg¬ 
ulated by the tonnage of the vessel will 
not constitute them a tonnage tax under 
the constitution, art. 1, paragraph 3, § 10 ; 
20 Gratt. 419. See 9 Fed. Rep. 679 ; 25 Alb. 
L. J. 254. A ship compelled by stress of 
weather to moor to a wharf for safety, is 
not liable to a charge for wharfage, where 
the wharf is a private one, and no fixed 
rate of charge is in use ; 42 Fed. Rep. 173. 
Vessels which have made use of a wharf, 
whether under express or implied contract, 
are not entitled to refuse payment of 
wharfage on the ground that the wharf¬ 
inger is not the legal owner of the prop¬ 
erty ; 59 Fed. Rep. 028. 

WHARFINGER. One who owns or 
keeps a wharf for the purpose of receiving 
and shipping merchandise to or from it for 
hire. 

A wharfinger stands in the situation of 
an ordinary bailee for hire, and therefore, 
like a warehouseman, he is responsible for 
ordinary neglect, and is required to take 
ordinary care of the goods intrusted to him 
as such ; 2 Barb. 328; 4 Ind. 368; 10 Vt. 
50 ; 4 Term 681. The wliarfinger is not 
an insurer of the safety of his dock, but he 
must use reasonable care to keep it in safe 
condition, for vessels which he invites to 
enter it; 127 Mass. 236 ; 7 Blatcli. 290; 15 
Wall. 649; Poll. Torts 483; [1891] A. C. 
11. He is not, like an innkeeper or car¬ 
rier, to be considered an insurer unless he 
superadd the character of carrier to that 
of wharfinger ; 5 Burr. 2825; 12 Johns. 
232 ; 7 Cow. 497 ; 5 Mo. 97. The respon¬ 
sibility of & wharfinger begins when he 
acquires and ends when he ceases to have 
the custody of the goods in that capacity. 

When he begins and ceases to have such 
custody depends, generally, upon the 
usages of trade and of the business. When 
goods are delivered at a wharf, and the 
wharfinger has agreed, expressly or by 
implication, to take the custody of them, 
his responsibility commences ; but a mere 
delivery at the wharf, without such assent, 
does not make him liable ; 3 Camp. 414 ; 6 
Cow. 757 ; 10 Vt. 56; 14 M. & W. 28. 
When goods are in the wharfinger's pos¬ 
session to be sent on board of a vessel for a 
voyage, as soon as he delivers the posses¬ 
sion and the care of them to the proper 
officers of the vessel, although they are not 
actually removed, he is, by the usages 
of trade, deemed exonerated from any 
further responsibility ; 1 M. &. W. 174 ; 1 
Gale 430; 99 Mass. 220. The wharfinger 
does not, however, discharge his duty by 
delivering them to one of the crew, but 
should deliver them to the captain of the 
vessel, or some other person in authority 
on board of it; 1 C. Sc P. 638. And see 2 
C. & M. 531 ; 7 Scott 870 ; 4 Q. B. 511. 

A wharfinger has a general lien upon all 
goods in his [jossession for the balance of 
nis account; 4 B. <fe Aid. 50 ; 12 Ad. <fe E. 
039 ; 7 B. & C. 212 ; 95 U. S. 68 ; and in re- 
pect to tbe right of lien there is no dis¬ 
tinction between the wharfinger and the 
warehouseman; 23 Am. L. R. Eq. 405, 
408. A wharfinger has equally a lien on a 
vessel for wharfage; Ware 354 ; Gilp. 101. 
See Wharfage. 

WHEEL. The punishment of the 
wheel was formerly to put a criminal on 
a wheel, and then to break his bones until 
he expired. This barbarous punishment 
was never used in the United States ; and 


it has been abolished in every civilized 
country. 

WHELPS. The young of certain ani¬ 
mals of a base nature or ferce nature e. 

It is a rule that when no larceny can be 
committed of any creatures or a base 
nature which are ferae naturae , though 
tame and reclaimed, it cannot be com¬ 
mitted of the young of such creatures in 
the nest, kennel, or den ; Co. 3d Inst. 109 • 
1 Russ. Cr. 153. ’ 

The owner of the land is, however, con¬ 
sidered to have a qualified property iu 
such animals, ratione impotentice; 2 Bla 
Com. 394. 

WHEN. At which time. At that 
time. 90 Mo. 646. 

In wills , standing by itself unqualified 
and unexplained, this is a word or condi¬ 
tion denoting the time at which the gift i 9 
to commence; 6 Ves. Jr. 243; 10 Co. 50 • 
10 C. B. 59. 

The context of a will may show that the 
word is to be applied to the possession 
only, not to the vesting of a legacy ; but 
to justify this construction there must be 
circumstances, or other expressions in the 
will, showing such to have been the testa¬ 
tor’s intent; 7 Ves. 422 ; 3 Bro. (3. C. 471. 
See 2 Jar. Wills 417. See Devise; Time 

WHEN AND WHERE. Technical 
words in pleading, formerly necessary in 
making full defence to certain actions. 
See 1 Chit. PI. *445; Defence, 

WHENEVER, Though often used as 
equivalent to “as soon as,” is also often 
used where the time intended by it is, and 
will be, until its arrival, or for some un¬ 
certain period at least, indeterminate. 14 
R. I. 188. 

WHEREAS. This word implies a re¬ 
cital, and, in general, cannot be used in 
the direct and positive averment of a fact 
in a declaration or plea. Those facts 
which are directly denied by the terms of 
the general issue, or which may, by the 
established usage of pleading, be specially 
traversed, must be averred in positive and 
direct terms ; but facts, however material, 
which are not directly denied by the terms 
of the general issue, though liable to be 
contested under it, and which, according 
to the usage of pleading, cannot be specially 
traversed, may be alleged in the declaration 
by way of recital, under a whereas; 2 
Chitty, PI. 151, 178, 191. 

WHEREUPON. Sequence ; succes¬ 
sion ; order of action; relation. A thing 
done with reference to something previ¬ 
ously done. It is interchangeable with 
the words upon which, and after which. 1 
Wyo. 419. 

WHIPPING. The infliction of stripes. 

This mode of punishment, which is still 
practised in several states, has yielded in 
most of the states to the penitentiary 
system. It is still used in Maryland for 
wife-beating, and in Delaware for ail fel¬ 
onies (but not for women). 

Whipping has been held to be punish¬ 
ment worse than death ; 7 Tex. 69 ; but 
see 2 Rich. 418. It is not a “ cruel or un¬ 
usual punishment”; 50 Md. 264. 

The punishment of whipping, so far as 
the same was provided bv tne laws of the 
United States, was abolished by the act 
of congress of February 28,1839, s. 5. See 
Correction ; Seamen. 

This punishment has never been alto¬ 
gether abolished in England. At common 
law it was inflicted on inferior persona for 
potty larceny, etc. ; but by the usage of 
the star chamber, never on a gentleman. 
By 1 Geo. IV. c. 57, it was abolished ns to 
women. By 5 & 6 Viet, striking or firing 
at the queen is punishable with whipping 
thrice or fewer times. The Criminal Law 
Consolidation Acts of 1801 authorize the 
whipping of males below 16 who have 
been convicted of sending letters threaten¬ 
ing to kill ; placing explosives neur a house, 
ship, etc. ; defiling a girl under 13 years of 
age; robbing with violence (not over 
twenty-five stripes); but it must be done 
in private and only once, and the court 
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must specify tin number of strokes and 
tbs instrument. By 95 Viet. o. 18, for boys 
under 14, the number of stripes shall not 
exceed twelve with a birch rod. For tbs 
offences of robbery accompanied with 
personal violence, and of attempting by 
any means to strangle or to render insen¬ 
sible any one with intent to enable himself 
or other* to commit an indictable oftenoe, 
in addition to imprisonment, the 84 A 85 
Vk*. o. 160, and SB A 27 Viet. c. 86, direct 
that the offender, (f a man, be onoe, twice, 
or thrice privately whipped. See Whart. 
Lex. 

It Is forbidden by the constitution of 
South Carolina and Georgia, except that 
in Georgia convicts can be so punished. 
It is in use in some penal institutions as a 
means of discipline. The latter subject 
has of late years been examined by a com¬ 
mission in connection with the Elmira Re¬ 
formatory . 

WHISKEY. Within the purview of the 
Food and Drugs Act June 30, 1000 it mentis 
the product of sound grain, distilled at a 
low temperature so as to retain in^ llie 
distillate the congeneric properties of the 
grain, which give to the liquor, when ma¬ 
tured by aging in charred casks, its de-ir- 
able potable character. 

Neutral spirits, which are distilled at a 
high temperature, may be made from dif¬ 
ferent materials and do not contain such 
properties, and which are not rendered 
potable by aging, although reJuced bv 
water to potable strength and from which 
most of the fus&J oil has been removed, arc 
not whiskey nor a like substance with 
whiskey. 170 Fed. 662-3. 

A spirit distilled from corn. 30 Am. <$: 
Eng. Encyc. 2nd ed., 516 ; 21 Mo. 498. It 
was held that whiskey is a spirituous liquor 
distilled from corn and vegetables, and is 
highly intoxicating. Id.; 49 S. W. Rep, 385. 
The selling of a compound in which whiskey 
is the predominant ingredient was held to 
be selling whiskey. Id.. 23 Tex. App. 398. 

See Brandy- Intoxicating Liquor; Lr 
quob Laws, 

WHITE BONNET. In Scotch Law. 
A fictitious bidder at an auction. Where 
there is no upset price, and the auction is 
not stated to be without reserve, there is 
no authority for saving that employment 
of such person is illegal. Burton, Law of 
Scotl. 362. 

WHITE CAP. One of a band of men 
who secretly commit lawless acts under the 
pretense of regulating the morals of a com¬ 
munity. English. 

WHITE DAMP. See Black Damp. 

WHITE PERRON. As used in the 
naturalization laws, a person of the Cau¬ 
casian race. 5 Sawy. 155. It does not in¬ 
clude a Mongolian ; id.; it includes a per¬ 
son nearer white than black or red ; 11 
Ohio 375. In the legislation of tbe slave 
period it referred to a person without ad¬ 
mixture of colored blood, whatever the 
actual complexion might be ; 39 Ark. 192. 
The words white and colored as used in 
the statutes providing for the maintenance 
of schools are held to be used in the ordi¬ 
nary acceptation ; 9 Ohio fit. 407. 

Tree white persons,” as used in section 
-169 Rev. Stat. are words of common speech, 
to he interpreted in accordance with the 
understanding of the »ommon man, synony¬ 
mous with the word “Caucasian” only as 
that word is popularly understood. 261 
U. 8. 214 ; 260 U. S. 178. 

WHITE BENTS InEnglisli Law. 

Rents paid in silver, and called white rents. 
or redditus aJbi, to distinguish them fmm 
other rents which were not paid in m>ney. 
Co. 2d Inst. 19. See alba Firm a, 

. WHITE SLAVER'S. Systematic en¬ 
ticement to and the enslavement in prosti- 
tui ion and debauchery of women, and, more 
insistently of girls. 227 U. S. 308. 


WHITEFRIARS. 

Places. 


Sec Privileged 


WHOLE BLOOD. Being related by 
both the father and mothers side; this 
phrase is used in contradistinction to half 
blood, which is relation only on one side. 
Bee Blood. 

WHOLESALE. To sell by wholesale 
is to sell bv large parcels, generally iu 
original packages, and not by retail. 

WHOLESALE PRICE. The price 
fixed on merchandise by ono who buys in 
large quantities of the producer or manu¬ 
facturer, and who sells the same to job¬ 
bers or to retail dealers therein. 88 la. 169, 

WIDOW, An unmarried woman whose 
husband is dead 

In legal writings, widow is an addition 
given to a woman who is unmarried and 
whose husband is dead. A widow who has 
married again oannot be a widow ; 20 Q. 
B. D. 103. A woman surviving a man to 
whom she has been married, but with re¬ 
gard to whom she had obtained a declara¬ 
tion of nullity of marriage, is not a widow ; 
63 L. J. Ch. 239. The audition of spinster 
is given to a woman who never was mar¬ 
ried. Lovelace, Wills 209. See Addition, 
As to the rights of a widow, see Dower ; 
Quarantine. 

WIDOW’S BENCH. The share of her 
husband’s estate which a widow is allowed 
besides her jointure. Whart. Lex. 

WIDOW’S CHAMBER. In London, 
the apparel of a widow and the furniture 
of her chamber, left by her deceased hus¬ 
band, is so called, and the widow is en¬ 
titled to it. 2 BLa. Com. 518. 

WIDOWER. A man whose wife if 
dead. A widower has a right to administer 
to his wife's separate estate, and, as hei 
administrator, to collect debts due to her. 
generally, at common law, for his own use. 

WIDOWHOOD. The state of a man 
whose wife is dead, or of a woman whose 
husband is dead. In general, there is no 
law to regulate the time during which a 
man must remain a widower, or a woman 
a widow, before they marry a second time. 
The term widowhood is mostly applied to 
the state or condition of a widow. 

WIFE. A woman united to a man by 
marriage. See Married Woman; Husband 
and Wife. 


Johns. Ch. 464 ; 2 Bland, Ch. 545. 

The wife’s equity to a settlement is bind¬ 
ing not only upon the husbimd, but upon 
his assignee, under the bankrupt or insol¬ 
vent laws; 8 Ves. 607 ; 6 Johns. Ch 25- 4 
Mete. 486 ; 4 Gill & J. 288 ; 5 T B. Monr. 
838 ; 10 Ala. N. 8. 401 ; l Gu. 087. And 
even where the husband assigned the wife’s 
equitable right for a valualde considera¬ 
tion, the assignee was cons’dered liable ; 
4 Ves. 19. When the property of the hus¬ 
band is settled upon his wife and children, 
the settlement will be valid against subse¬ 
quent creditors if at the time of the settle¬ 
ment being made he was not indebted; 8 
Wheat. 220 ; 4 Mas. 448 ; 21 N. H. 34; 28 
Miss. 717; 25 Conn. 154; but if he was 
then indebted it will be void as to the 
creditors existing at the lime of the settle¬ 
ment; 3 Johns. Ch. 481 ; 5 Md.08; 13 B. 
Monr. 490 ; 8 Wheat, 229 ; unless in cases 
where the husband received a fair con¬ 
sideration in value for the thing settled, 
so as to repel the presumption of fraud ; 10 
Ves. 139; 6 Ind. 121 ; 28 Ala. N. 8. 432 ; 7 
Pick. 533. 

As to the amount of the rights of the 
wife, the general rule is that one-half of 
the wife's property Bhall be settled upon 
her; 2 Atk. 423 ; 3 Vea. Ch. 106. But it is 
in the discretion of the court to give her 
an adequate settlement for herself and 
children ; 5 Johns. Ch. 464 ; 6 id. 25; 
8 Cow. 591; 1 Des. Eq. 263 ; 2 Bland, Ch. 
548 ; 1 Cox N. J. 158 ; 5 B. Monr. 81; 8 Ga. 
193 ; 9 S. & S. 597. 

Whenever the wife insists upon her 
equity, the right will be extended to her 
children ; but the right is strictly personal 
to the wife, and her children cannot insist 
upon it after her death; 3 Ed, Ch. 887; 1 
J. & W. 472; 1 Madd. 467; 11 Bligh N. 8. 
104 ; 2 Johns. Ch. 206 ; 8 Cow, 591; 10 Ala. 
N. 8. 401. 

The wife’s eauifcy will be barred by an 
adequate settlement having been made 
upon her; 2 Ves. Ch. 675; by living in 
aaultery apart from her husband ; 4 Ves. 
Ch. 146; but a female ward of court, mar¬ 
ried without its consent, will not be barred 
although she should be living in adultery; 
1 Ves. & B. Ch. 802. 

See White A T. L. C. Eq. 

WIGGLESWORTH’B TAB T ES. 

Life tables framed by a Dr. Wiggelsworth, 
from observations made in New England. 
Anderson. See Life Tables, Carlisle 
Tables, Northampton Tables. 


WIFE’S EQUITY, The equitable 
right of a wife to have eettled upon her 
and her ohildren a suitable provision out 
of her estate whenever the husband can¬ 
not obtain it without the aid of a court of 
equity. Shelf. Marr. & £), 005. 

By the marriage the husband acquires 
an interest in the property of his wife, in 
consideration of tlie obligation which he 
contracts by the marriage of maintaining 
her and their children. The common law 
enforces this duty thus voluntarily as¬ 
sumed by him, by an actiou, and, therefore, 
allows him to alien the property to whioh 
he is thus entitled/ure maHti, or incase of 
his bankruptcy or insolvency it would vest 
in his assignee for the benefit of his cred¬ 
itors, and the wife would be left, with her 
children, entirely destitute, notwithstand¬ 
ing her fortune may have been great. To 
remedy this evil, courts of equity, in cer¬ 
tain cases, give a provision to<he wife, 
which is called the wife’s equity. 

The principle upon which courts of 
equity act is, that he who seeks the aid of 
equity must do equity; and that will be 
withheld until an adequate settlement has 
been made; 1 P. Wms. 459. See 5 My. & 
C. 105, 


Where the property is equitable and n< 
recoverable at law. it cannot be obtains 
without making a settlement upon a wil 
and children, if one be required by her ; 
P. Wms. 039 ; and where, though the proi 
erty be legal in its nature, it becomes fror 
collateral circumstances the subject of 
suit in equity, the wife’s right to a Retth 
ment will attach ; 6 My. & C. 97. See 
Madd. 149: 18 Me. 124; 9 Watts 00; 


WILD ANIMALS. Animals in a 
state of nature; animals ferce natures. See 
Whelp ; Animals : Fkbjv Natural 

WILDCAT COMPANY. A “wild¬ 
cat company” is understood io mean an 
irresponsive predatory concern. 141 Ky. 
582, 133 S. W. 575. 

WILFUL. The voluntary act of a 
party, as distinguished from coercion. 76 
S. W. 185. Intentional, not accidental. 62 
S. W. 877. 

In an instruction for murder means inten¬ 
tional, not accidental. 112 S. W. 660. 

The word “wilful” need not be used in the 
accusatory proof in an indictment for 
murder. 9 S. W. 707. 

“Wilful” is not to be tAken as synonymous 
with “gross,” a word which applied to negli- 

f ence, has a well-defined legal meaning. 11 
lush (Ky.) 381. 

WILFUL NEGLECT. “Wilful neg¬ 
lect is intentional neglect or such reckless¬ 
ness as evidences a purpose to injure. * * * 
It is a higher degree of neglect than “gross 
neglect,” and was unknown to the common 
law. 4 J. J. Mar. (Ky.) 866. 

“Wilful neglect” and “wanton neglect” 
are nearly synonymous—each implying 
cither actual or anti-social recklessness. 2 
Duvall (Ky.) 576. 

“Gross negligence” is not necessarily the 
same with “wilful neglect.” 11 Bush (Ky.) 
380. 

WILFUL NEGLIGENCE. “Wilful 
negligence” is eauivalent to intcntionHl 
wrong, or a recklessness evidencing the 



WILFULLY 


1232 


absence ol all care and precaution for the 
safety and protection of others. It is quasi - 
criminal. 9 Bush (Ky.) 523. 


WTT rP U LT.Y. Intentionally. 

In charging certain offences, it is re¬ 
quired that tney should be stated to be 
wilfully done. Archb. Cr. PI. 51, 58; 
Leach 550. In an indictment charging a 
wilful killing, it means intentionally and 
not by accident; 116 Mo. 96. 

It is distinguished from maliciously in 
not implying an evil mind; L. R. 2Cr. Cas. 


Res. 101. . , 

It implies that the act is done knowingly 
and of stubborn purpose, but not with 
malice; 97 N. C. 465; and in penal stat¬ 
utes, it means with evil intent, or with 
legal malice ; 98 Cal. 268; or with a bad 
purpose; 20 Mass. 220, quoted in 155 U, S. 
446. It is frequently understood as signi¬ 
fying an evil intent without justifiable ex¬ 
excuse ; 1 Bish. Cr. Law 428. 

In Pennsylvania it has been decided that 
the word maliciowly was an equivalent 
for the word wilfully, in an indictment for 
arson. 6 Whart. 427.Whcn applied to viola 
tion of a law means purposely or obstinately 
and describes the attitude of one who, having 
a free will or choice, either intentionally dis¬ 
regards the statute or is plainly indifferent 
to its requirements. 194 Fed. 346, citing 
169 Fed. 69 et al . aee mens Rea. 


WILL. The disposition of one’s prop 
erty, to take effect after death. Swinb. 
Wills pt. 1, § 2 ; Godolphin pt. 1, c. 1, s. 2. 

The term will, as an expression of the Anal dispo¬ 
sition of one’s property, is coo fined to the English 
laws and those countries which derive their juris¬ 
prudence from that source. The term testa- 
mentum, or testament, Is exclusively used in the 
Roman civil law sod by the continental writers 
upon that subject. Some controversy seems to 
exist whether the word testamentvm Is strictly de¬ 
rived from testatum or from that in combination 


with mentis. There does not seem to be much point 
in this controversy, for In either view the result is 
the same. It is the flual declaration of the person 
in regard to the disposition of his property. It is 
hiB testimony upon that subject, and that is the 
expression of his mind and mil In relation to It. 

The practice of allowing the owner of property 
to direct its destination after bis death Is of very 
ancient date. Genesis, xivlli. 22 ; Gal. lit. 15; Plu¬ 
tarch's Life of Solon ; Roman Laws of the Twelve 
Tables. But wills are not like succession, a law 
of nature. A stage where they are not recog¬ 
nized always, in every society, precedes the 
time wheD they are allowed. In their early 
growth they were not regarded as a method 
of distributing a dead man’s goods, but as 
a means of transferring the power and authority of 
a family to a new chief. It Is not uDtil the latter 
portion of the middle ages that they become a 
mode of diverting property from the family or of 
distributing it according to the fancy of the owner. 
Maine, Anc. Law 171-21?. Nor is the power to dispose 
of property by will a constitutional right. It de¬ 
pends almost wholly upon statute; 100 Mass. 284. 
See Tax. 

The right of disposing of property by will did not 
exist In early times among tne ancient Germans, or 
with the Spartans under the laws of Lycurgus, or 
the Athenians before the time of Solon. « Kent 
502, and note. 

And in England, until comparatively a recent 
period, this right was to be exercised under consid¬ 
erable restrictions, even as to personal estate. 
2 Bla. Com. 402. 


until the statute of 82 A 84 Henry TUI., called 
the statute of wills, the wife and children were each 
entitled to claim of the executor their reasonable 
portion of the testator's goods, *. e. each one-third 
part. So that if one ha l both a wife and children, 
ne could only dispose of one-third of bis personal 
estate, and if he had either a wife or child, but not 
both, he could dispose of one-half : Fitzh. N. B. 122 H 
(b), 9th ed.; 2 ftaund. 88 , n. (0) ; 2 Bla. Com. 492; All 
restrictions are now removed from the disposition of 
property by will. In England, whether real or person¬ 
al, by the statute of 1 Viet. c. 20; 8 Jarm. Wills (Ran¬ 
dolph A Talcott’e ed.) 731. As to the history of the 
rise of the English will, see 11 Harv. L. Rev. 69. 
And in the Roman civil law the children were al¬ 
ways entitled to their share, or legitime, being one- 
fourth part of the estate, or which they could not 
be deprived by the will of their father. The legi¬ 
time was by the emperor Justinian Increased to 
one-third part of the estate where there were four 
or a leas number of children, and If more than four 
then they might claim on e-half the estate, notwith¬ 
standing the will. Novell. 18, c. 1; 2 Do mat, Civil 
Law 15. Bee Liarmti. 

And by the existing law of the state of Louisiana- 
one is restrained of disposing of hts whole estate if 
he have children. One child mav claim one-third of 
the estate, two may claim half, and three two- 
thirds, as their legitime, or reasonable part of the 
estate. See Louisiana Code. 

According to the civil law the naming of an ex¬ 
ecutor was of the essence of a will; and that con¬ 
stituted the essential difference between a will and 
a codicil ; the latter, not making any such appoint¬ 
ment (ahsgrue executoris constitution*}, was, on 
that account, called an unsolemn last wilL Swinb. 
Wills 29. The executor under a Roman will suc¬ 
ceeded to the entire legal position of the deceased. 


Re continued the legal personality of the testator, 
taking all the property as his own, and becoming 
liable for all tne obligations. Maine, Anc. Law 128. 

In the United States the homestead laws 
in some states affect the validity of wills 
by making void a husband’s devise of 
homestead land ; 8 Jarm. Wills (Randolph 
& Talcott’s ed.) ?40. See same citation 
for regulations in various states &9 to de¬ 
vises to corporations, or for charitable 
purposes. 

A testator, by his will, may make any 
disposition of his property not inconsistent 
with the laws or contrary to the policy of 
the state; 77 Ga. 636; 84 Ala. 48. 

An instrument testamentary in form, 
which contains no disposition of property, 
is no will and should not be admitted to 
probate. So held of a writing merely mak¬ 
ing a declaration of legitimacy of two chil¬ 
dren, and revoking all previous testamen¬ 
tary dispositions ; 5 Ohio Leg. News 505 ; 
ana a letter to an undertaker authorizing 
the cremation of the writer’s body, and say¬ 
ing, “ My brother will be sole administrator 
and take charge of the estate,” was held 
not to appoint an executor, or make a de¬ 
vise, or be entitled to probate; 118 Cal. 428. 

Wills are unwritten or nuncupative, 
and written. See Nuncupative Will. 

A will may be written in pencil. But it 
is a strong indication that tne will so writ¬ 
ten was not a final act, but merely a 
deliberative one. This indication may, 
however, be overcome by proof; 84 Pa. 
510 ; 1 Hagg. 210; 3 Moo. P. C. 223; 23 
Beav. 195. It was held in Pennsylvania 
that writing on a slate is insufficient; 11 
Phila. 541 ; but in a note to the citation of 
this case a quaere is suggested whether a 
slate and pencil might not be used in 
an extreme case; Schoul. Wills § 258, 
note. 

One may bind himself to dispose of his 
property in a certain way, and such con¬ 
tract will, in a proper case, be specifically 
enforced ; but if it respects realty it must 
be in writing under the statute of frauds; 
90 Va. 728. Where a will was executed by 
the testator in extremis upon the assurance 
of one of three residuary legatees that a 
bequest intended by the testator to be 
made, but omitted from the will, should 
be executed as if made; it was held that 
the share of the legatee making the prom¬ 
ise should contribute its ratable proportion 
of the omitted bequest, and the question 
whether such a promise by one of a class 
of legatees or devisees was binding on the 
others was left undecided; 37 Atl, Rep. 
(N. J.) 735. 

The Testator’s Capacity. He must be 
of the age of discretion, which, by the 
common law of England, was fixed at 
twelve in females, and fourteen in males ; 
Swinburne, pt. 2, § 2, pi. 6; Godolphin, 
pt. 1, c. 8, § 1; 1 Will. Ex. 13; 1 Jarm. 
Wills 29. 

This is now regulated by statute, both in 
England and most of the United States. 
The period of competency to execute a 
will, in England, is fixed at twenty-one 
years, and the same rule is adopted in 
many of the United States, and the dis- 

S osition is strongly manifested in that 
irection throughout the states ; 3 Jarm. 
Wills (Randolph & Talcott’s ed.) 748, 
note. 

<* Sound mind and memory,” which con¬ 
stitute testamentary capacity, may be 
properly described as that condition which 
would render the testator capable of trans¬ 
acting the ordinary business of life ; 126 
UL. 507. 

Though a will be dictated by testator 
when entirely competent, it is none the 
invalid if executed by him at a time 
when ne was not ol sound and disposing 
mind ; 19 D. C. 495. 

Aliens . By the common law in England, 
an alien could not devise or take by devise, 
real estate ; and an alien enemy could not 
devise personalty until 83 Viet. c. 14. § 2. 
This rule is now, in the United States, 
much altered by statute; 1 Redf. Wills 
8-14 ; 3 Jarm. Wills (Randolph & Talcott’s 
ed.) 743, note. Indians , in the absence of 
statute on the subject, are governed bv the 
same law as resident aliens; p. 745 of 


last citation. See same citation us to con - 
victs , for whom the regulations are mostly 
statutory. Coverture was a disability in the 
execution of a will, unless by the consent 
of the husband ; 2 Bla. Com. 498 ; 4 Kent 
565 ; 1 Will. Ex. 42. But a married woman 
could not, even with her husband’s consent, 
devise land, because she would thereby ex¬ 
clude lier heir; otherwise with chattels ; 
12 Mass. 525 ; 16 N. H. 194 ; 10 S. & R. 445 ; 
15 N. J. Eq. 384. In the United States the 
disability as to coverture has been largely 
changed by statute ; 1 Redf. Wills 22-29; 
3 Jarm. Wills (Randolph &, Talcott’s ed.) 
752, note. Blindness is so far an incapacity 
that it requires express and satisfactory 
proof that the testator understood the con¬ 
tents of the will, in addition to what is 
required in other cases ; 1 Rob. Eccl. 278 ; 
3 Strobh. 297; 1 Jarm. Wills 49. Deaf 
and dumb persons will labor under a simi¬ 
lar inconvenience, and especially in com¬ 
municating with the witnesses, unless they 
have been educated so as to be able to 
write ; Whart. & St. Med. Jur. § 13. But 
the witnesses must, to be present with the 
testator, be within the possible cognizance 
of his remaining senses: Richardson, J., 
in 1 Spears 256. Persons deaf, dumb, and 
blind were formerly esteemed wholly in¬ 
capable of making a will ; but that class of 
persons are now placed upon the same basis 
as the two former, with only the additional 
embarrassment attending the defect of an¬ 
other sense; 1 Will, Ex. 17, 18; 1 Redf. 
Wills 53. A speechless paralytic, who re¬ 
tained his interest in ana knowledge of the 
details of his business, and whose mind 
was unimpaired up to the time of his death, 
was held capable of making a will where 
his wishes as to the disposition of his prop¬ 
erty were communicated by negative and 
affirmative replies to questions asked him, 
and, after it had been written, it was read 
to him item by item, and his assent given 
by nods of his head : 22 Ore. 551. 

Idiots are wholly incapable of executing 
a will, whether the defect of the under¬ 
standing is congenital or occidental. Lu¬ 
natics are incapable of executing a last will 
and testament, except during such a lucid 
interval as allows the exercise of memory 
and judgment. It must be an absolute, 
but not necessarily a perfect, restoration, 
to reason and reflection, and not a mere 
temporary remission : Tavl. Med. Jur. 
642; 3 Bro. C. C. 441 ; 3 Add. Eccl. 70 ; 
Pothier, Obi., Evans ed. Atl. 579; Whart. 
& St. Med. Jur. §255: Rush, Mind 162; 
Ray, Med. Jur. § 279; Combe, Meat* Der. 
841; '9 Ves. Ch. 011; 13 id. 87; 12 Am. L. 
Reg. 385 ; 1 Phila. 90 ; 81 N. J. Eq. 683 ; 04 
Ill. 560 ; 26 Wend. 255; 1 Redfleld on 
Wills 107, 120. But mere weakness of un¬ 
derstanding is not sufficient to invalidate 
a will, if the testator is capable of compre¬ 
hending the object in view ; 17 Ark. 292 ; 
2 Bradf. 42; 2 J. J. Marsh. 340; 10 8. & 
R. 84. Nor as a matter of law is a testator 
of unsound mind, if he mistakenly be¬ 
lieved that his relatives had mistreated 
him, and therefore made no provision for 
them in his will; 94 Cal. 406. See 07 Hun 
408; 37 W. Va. 88. 

When a testator has the legal capacity 
to make a will he has the legal right to 
make an unequal, unjust, or unreasonable 
will; 29 W. Va. 784; 82 id. 119; 84 Ala. 
58. The fact that a will is unreasonable is 
not enough to render it invalid1; 96 Cal. 
448; but it tends to prove invalidity; 63 


n. 365. . 

belief in spiritualism ^ 0e ? M n0 J o ®?2" 
ite incapacity to make a will; 53 Md. 

96 Calf 448 ; 161 Ill. 114 ; see 31 Am. 
teg. N. s. 569; especially if the views 
l thereon had nothing to do with mak- 
the will; id. ; nor moral insanity ; 25 
f. S. 109; nor delusions, except so far 
key concern tho person whom they 
te ; 62 Wis. 216 ; 20 Oreg. 389 ; see 121 
406 (unless they are insane delu- 
s; 53 Md. 376); nor partial unsoundne9fl; 
t. 5Q. B. 549 ; 62 Barb. 250; nor doesin- 
ic ity to manage one’s ordinary affairs; 
Mass. 145; nor advanced age, nor en- 
led condition; 73 N. Y. 209; nor fail- 
of memory alone; unless it be total or 
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extend to the members of his family or 
property ; 4 Kent 510; if the testator com- 
prehemls the nature and extent of his 
property aiul the nature of the claims of 
those he is excluding, he isoompetent; 71 
Mo. 553; L H. 5 g. B. MS ; 5 N. Y. Burr. 
904; 3 Redf. 384 ; 75 111. 900; L. R. 8 P. A 
D. 04 ; 91 Vt. 108; 37 W. Va. 88; 8u Va. 
546 : 50 N. J. Eq 428. 439 ; 88 Mich. 587; 
163 l\i. 56? ; 114 Mo. 35; 134 Ind. 437 ; 04 
Cal. 406. The nature and character of the 
\rill are generally irrelevant; 98 Barb, 
658 ; 39 N. Y. 153 ;* though unreasonable or 
unnatural provisions are evidence of men¬ 
tal defoot ; 104 Pa. 199; 105 Ind. 456; 126 
N. Y. 423. 

A finding that a testator was insane 
at any time prior to the making of the 
will does not support a presumption that 
the insanity continued to the making of 
the will, unloss it is also found that the in¬ 
sanity is habitual and fixed ; 97 Ala. 731 ; 
65 Vt. 370. When it appears that the will 
is the direct offspring of monomania it 
should be held invalid, notwithstanding 
the general soundness of the testator; 0 
Ga. 824 ; 7 Gill 10 ; 8 Watts 70. See, also, 
3 Moore, P. C. 841, 849; 12 Jurist 947, 
where Lord Brougham oontends for the ex¬ 
treme notion that every person laboring 
under any form of partial insanity or 
monomania is incompetent to execute a 
valid will, because the mind being one and 
entire, if unsound in any part it is an un¬ 
sound mind. This extreme view will 
scarcely gain final acceptance in the oourts; 
Whart. A St. Med. Jur. § 18, contra. 

As to the burden of proof in contests of 
wills, on the ground or mental incapacity 
of the testator, see 88 Cent. Law J. 408 ; 
93 Mich. 234 ; 129 Ill. 392 ; 148 id. 337 ; 110 
Mo. 456 ; 95 Ala. 486. 

Delirium from disease or stimulus. 
This, while the paroxysm continues to 
such an extent as to deprive & person of 
the right exercise of reason, is a sufficient 
impediment to the execution of a will; 
Ray, Ins. §§ 253, 254, 390; Tayl. Med. Jur. 
026; Rush, Mind 282 ; 18 Ves. Ch. 12; 17 
Jur. 1045; 1 Ves. Sen. 19. See, also, 2 
Aik. Vt. 167 ; 1 Bibb 168. But there is 
not the 6&me presumption of the continu¬ 
ance of this species of mental perversion, 
whether it proceed from the intoxication 
of stimulus or the delirium of fever, as 
in ordinary insanity ; 3 Hill, So. C. 68; 4 
Mete. Mass. 545. See Delirium Febrile ; 
Delirium Tremens ; Drunkenness ; De¬ 
mentia ; Idiot. Fraud. If a person is 
induced by fraud or undue influence to 
make a will or legacy, such will or legacy 
is void ; 4 Ves. 802 ; 0 H. L. Cas. 2 ; 35N. Y. 
559 ; 50 Md. 486, 480 ; 1 Jarm. Wills (5th 
ed.) 35; 1 Redf. Wills 507-537. See Undue 
Influence. 

The Mode of Execution. This depends 
upon the particular form of the statutory 
requirements; a Jarm. Wills (Randolph 
dfc Taloott’s ed.) 763, note, et seq. 

In New York an attorney may be a wit¬ 
ness to the preparation and execution of the 
will in case he is one of the subscribing 
witnesses thereto; Laws, 1892, ch. 514. 

Under the English statute of frauds, 29 
Car. IL, as *' signing " only was required, 
it was held that a mark was sufficient; 8 
Nev. A P. 228 ; 8 Ad. A E. 94 ; 10 Paige, 
Ch. N. Y. 85. And under the statute of 1 
Viet. c. 26, the same form of execution is 
required so far as signing is concerned. 
But sealing seems not to be sufficient 
where signing is required ; 1 Wils. 818 ; 1 
Jar no. Wills 89, 70, and cases cited. So, 
it was immaterial in what part of the will 
the testator signed. It was sufficient if 
the instrument began, I, A B, etc., and 
was m the handwriting of the testator, 
and he treated that as signing or did not 
regard the instrument as incomplete, as it 
evidently would be so long as he intended 
to do some further act to authenticate it * 
8 Lev. 1 ; Freem. 538 ; 1 Eq. Cas. Abr. 408* 
pL 9 ; Prec. in Chanc. 184; 21 Vt. 256. 
Bat, if it appear from the form of attesta¬ 
tion at the cloee, or in any other way, 
that the testator did not regard the in¬ 
strument as complete, the introduction of 
the testator’s name at the beginning, in 


his own handwriting. Is not a sufficient 
signing ; Dougl. 941 ; 1 Gratt 454 ; 18 i'd, 
084 ; 10 Paige, Ch. 85. See 7 Q. B. 450. 
Where the whole of the disposing portion 
of a will was written oq the first side of a 
sheet of foolscap, the second and third 
sides being blank, while the attestation 
clause, with the signatures of the testator 
and the witnesses, was on the fourth side, 
the will was held to be duty exeouted; 
(1892J Prob. 877. It was not held neces¬ 
sary under the statute of frauds of Charles 
II. that the witnesses should subscribe in 
the presence of each other. They might 
attest the execution at different times; 
Preo. in Chanc. 184 ; 1 Ves. Ch. 12; 1 Will. 
Ex. 79. But the statute 1 Viet, requires 
both the witnesses to be present when the 
testator signs the will or acknowledges 
his signature ; and they must afterwards 
attest in the presence of the testator, 
although not or each other; 8 Curt. Eccl. 
659; 1 Will. Ex. 79, and note; 84 Ala. 53 ; 
84 Md. 138. 

In Wisconsin by act of April 8, 1895, it 
is provided that the signature of the tes¬ 
tator made by another shall be attested 
and subscribed by witnesses in the pres¬ 
ence of each other; Laws, 1895, c. 120. 

The term ‘ ‘ presence ” in a statute requir¬ 
ing the subscription of witnesses to a will, 
to do made in tne presence of a testator, 
means “conscious presence” ; 85 Va. 546. 

A joint will, executed by two brothers, 
revocable at the will of either, is valid ; 
92 Ky. 76. 

Olograph wills in general require no 
attestation; 3 Jarm. Wills (Randolph A 
Talcott’s ed.) 767, note. 

The statutes in the different states differ 
to some extent, but agree substantially 
with the English statute of Charles II. In 
Pennsylvania no subscribing witnesses are 
required except to a will containing a gift 
to charity. In Louisiana upon the 
probate of an olographic will the judge is 
required to interrogate witnesses and make 
sure that they know the handwriting; 
Laws, 1896, c. 119. Olographic wills are 
valid in Nevada; Laws, 1895, c. Ill* 

The testator must sign before the wit¬ 
nesses subscribe ; L. R. 2 P. A D. 97; 
89 N. Y. 153. But if the testator acknowl¬ 
edge his signature, so that the witnesses 
can see it at the time, it is enough ; 7 P. 
D. 102. A will may be signed by another, 
if done in the testator’s presence and at 
his request, when he cannot write ; 58 N. 
H. 7 ; or is physically incapacitated ; 46 S. 
C. 299; but see 94 Tenn. 638. 

The competency of witnesses and the 
validity of devises to witnesses, or to the 
husband or wife of a witness, are ques¬ 
tions usually controlled by statute ; 3 Jarm. 
Wills (Randolph A Taleofct’B ed.) 775, 
note, et seq. 

Publication. The best-considered cases, 
under statutes similar to that of Charles 
II., only require the production of the in¬ 
strument by the testator for the purpose 
of being attested by the witnesses, if it 
bear his signature ; 11 Cush. 582 ; 1 Burr. 
421; 3 id. 1775; 4 Burn, EocL Law 102 * 6 
Bingh. 810 ; 7 id. 457 ; 7 Taint. 301; 1 Cr. 
<fc M. 140; 8 Curt. Eccl. 181 ; 30 Ga. 808 ; 2 
Barb. 385 ; 48 Ill. 61 ; 34 Me. 102; 3 Redf. 
74; 44 Wise. 392 ; 50 N. J. Eq. 742. Where 
a will or codicil refers to an existing un- 
atteeted will or other paper, it thereby be- 
oomes a part of the will; 2 Ves, Ch. 228; 1 
Ad. A E. 428 ; 1 Will, Ex. 88, and note ; 1 
Rob. Eocl. 81; but a document referred to 
in a will, which is not in existence at the 
time of its execution, does not constitute a 
part pf the will, and is not entitled to 
probate as such ; 74 Cal. 144, Witnesses 
may attest by a mark ; 8 Ves. Ch. 185, 504; 
5 Johns. 144; 4 Kent 614, n.; 61 Ark. 48, 

Revocation. The mode of revocation of 
a will provided In the statute of frauds. 
Car. II., is by “burning, cancelling, tear¬ 
ing, or obliterating the same.” See 47 
Minn. 171. In the present English statute 
of wills, the terms used are “ burning, 
tearing, or otherwise destroying.” If the 
testator has torn off or effaced his seal and 
signature at the end of a will, it will be 
presumed to have been done ammo revo- 


eandi; 1 Add. Eocl. 78; 96 N. J. Eq. 601, 
So, too, where lines were drawn over the 
name of the testator ; 84 Hun 835 ; 83 Ala. 
432. So, also, where the instrument had 
been cut out from its marginal frame, al¬ 
though not otherwise defaced, except that 
the attestation clause was cut through, it 
was held to amount to a revocation ; 1 
Phill. Eccl. 875, 406. 

It is not requisite in order to effect the 
revocation that the testator should effect 
the destruction of the instrument. It is 
sufficient if he threw it upon the fire with 
the intention of destroying it, although 
some one snatch it off after it is slightly 
burned, and preserve it without Insknou I- 
edge; 2 W. Blackst. 1043. But it would 
seem that it must be an actiiBl burning or 
tearing to some extent,—an intention mere¬ 
ly to do the acts not coming within the 
statute ; 0 Ad. & E. 209 ; 2 Nev. A P. 015.* 
See 47 .Minn. 171. But, nside from the 
statute, a mere intention to revoke evi¬ 
denced by any other act, will be effectual 
to revoke : as, burning or tearing, etc. ; 8 
Ad. & E. 1. How much the will must be 
burned or torn to constitute a revocation 
under the statute of frauds was left by the 
remarks of the different judges in Doe v. 
Harris, 0 Ad. A*E. 209, in perplexing un¬ 
certainty ; 1 Williams, Ex. 121. 

If the testator is arrested in his purpose 
of revocation before he regards it as com¬ 
plete, it will be no revocation, although he 
tore the will to some extent; 8 B. & Aid. 
489. 

It is held in England that a letter, 
duly signed and Attested, requesting a 
third person to destroy the testator’s will, 
is sumciert to revoke it; 2 P. A D. 400. 

A will tnay be revoked in part ; 2 Rob. 
Eccl. 562, 572. But partial revocations 
which were made in anticipation of making 
a new will and intended to be conditional 
upon that, are not regarded as complete 
until the new will is executed; 1 Add. 
Eccl. 409; 2 id. 310. See 8 Sim. 73. Thus 
a “memorandum of my intended will” 
was upheld as a will, and held not to be 
revoked by the drawing up of a new will 
which was not signed ; 2 Hagg. Eccl. 225 : 
14 C. L. J. 248. 

Parol evidence is inadmissible to show 
that a testator wanted his will to be re¬ 
voked in the event of a certain contingency 
happening before his death ; 13 Rept. (Md.) 
620 ; but see, contra, 3 Sw, A Tr. 282. 

By the present English Btatute, every ob¬ 
literation or interlineation or alteration of 
a will is required to be complete so that 
the words obliterated or their effect are 
not apparent, and they must be authen¬ 
ticated in the same mode that the execu¬ 
tion of the will is required to be. Hence, 
unless such alterations are signed by the 
testator, and attested by two witnesses, 
they are not to be regarded as made, how¬ 
ever obvious the intention of the testator 
may be. But if the words are so obliter¬ 
ated as to be no longer legible, they are 
treated as blanks in the will; 3 Curt. EccL 
701. 

The mere act of defacing a will by ac¬ 
cident and without the intention to re¬ 
voke, or under the misapprehension that a 
later will is good, will not operate as a re¬ 
vocation ; 1 P. Wms, 345; Cowp. 52; 1 
Saund. 279 b, c ; 1 Add. Eccl. 68. The re¬ 
vocation of a will is prima facie a revoca¬ 
tion of the codicils ; 4 Hagg. Eccl. 801. But 
it is competent to show that such was not 
the testator’s intention ; 2 Add. Eccl. 230; 

1 Curt. Eccl. 289; 4 Will. Ex. 134. The 
same capacity is requisite to revoke as to 
make a will; 7 Dana 94; 11 Wend. 227 ; 9 
Gill 189; 7 Humphr. 92. A testator who 
is Insane oannot revoke an existing will; 
85 Cal. 19 ; [1893] P. 283 ; 73 Mo. 595 ; and 
tearing a will while suffering from delirium 
tremens is not a revocation ; L. R. 8 P. A 
D. 37. 

Revocation induoed by fraud or undue 
Influence is not effectual; 73 Me. 695; 68 
Md. 203. 

The making of a new will purporting on 
its face to be the testator’s last will, and 
containing no reference to any other paper, 
and being a disposition of all the testator’s 
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property, and so executed as to be oper¬ 
ative, will be a revocation of all former 
wills, notwithstanding it contain no ex¬ 
press words of revocation ; 2 Curt. Ecol. 
468 ; 18 Jur. 560; 4 Moore, P. C. 29 ; 2 Dali. 
206. So the appointment of an executor is 
a circumstance indicating the exclusive¬ 
ness of the instrument; 1 Macq. Hou. L. 
103, 173. And the revocation will become 
operative, notwithstanding the second will 
becomes inoperative from the incapacity 
of the devisee ; 1 Pick. 535, 543. 

It is regarded as the prima facie pre¬ 
sumption from the revocation of a later 
will, a former one being still in existence 
and uncancelled, that the testator did in¬ 
tend its restoration without any formal re- 

f ublication ; 4 Burr. 2512; Cowp. 92; 3 
hill. Eccl. 554; 2 Dali. 266. Butitisatill 
regarded ay mainly a question of intention 
to De decided by all the facts and circum¬ 
stances of the case : 1 How. Miss. 336; 2 Add. 
Eccl. 125 ; 3 Curt. Eccl. 770 ; 1 Moore, P.C. 
299, 301 ; 1 Will. Ex. 155, 156; 2 Dali. 266 ; 
96 Tenn. 173. The revocation of a will by 
intentionally destroying it will not revive 
\ former will which was expressly revoked 
>y the later one: 72 Tex. 281; and revo¬ 
cation by the mere execution or a subse¬ 
quent will without a clause of revocation is 
denied, but it is held that the deaf faction 
of the later will revives the former one; 
37 L. R. A. (Mich.) 561 ; 142 Mass. 515, in 
which case the testator had made three 
successive wills, intending to choose one 
of them and then cancelled the first and 
third ; but it will not where the testator 
intended to make a new one ; 86 Tenn. 173. 
The probability of there having been a re¬ 
vocation can be shown by proving the tes¬ 
tator’s verbal statements concerning his 
will; 11 Biss. 256 ; but a declaration of an 
intent to make a will at a future time, even 
when made as a formal recital in a deed, is 
not a revocation of an earlier will; 110 Pa. 
232. Where there has been an act suffi¬ 
cient to constitute a revocation, it would 
seem that a verbal statement as to the in¬ 
tent of such act would be evidence. See 
63 N. H. 485. An express revocation must 
be made in conformity with the statute, 
and proved by the same force of evidence 
requisite to establish the will in the first 
instance; 8 Bingh. 479; 1 Will. Ex. 160. 
If one republish a prior will, it amounts to 
a revocation of all later wills or codicils ; 
1 Add. Eccl. 38 ; 7 Term 138. A subse- 

? [uent will containing a clause revoking 
ormer wills is not evidence of revocation 
until it is admitted to probate; 139 Mass. 
164; 138 id. 116. 

When a will, onoe known to exist, and 
to have been in the custody of the testator, 
cannot be found after his decease, the If gal 
presumption is that it was destroyed by 
the testator with the intention of revoking 
it; 47 Ohio St. 323 ; where a will was exe¬ 
cuted in duplicate and the one retained by 
testatrix was not forthcoming at her de¬ 
cease, it was held that she was presumed to 
have destroyed it, animo revocandi; 58 L. 
T. R. 00. 

Implied relocations were very common 
before the statute of frauds. But since the 
new statute of 1 Viet. c. 26, § 19, as to all 
estates real and personal, it is provided 
that no will shall be revoked on the ground 
of a presumed intention resulting from 
change of circumstances. Before that, it 
was held under the statute of frauds, by a 
succession of decisions, that, even as to 
lands, the marriage of the testator and the 
birth of children who were unprovided for 
was such a change of circumstances as to 
work an implied revocation of the will ; 2 
Show. 242 ; 4 Burr. 2171, 2182, in note; 
and, finally, by all the judges in England 
in the exchequer chamber ; 8 Ad. Sc E. 14 ; 
2 Nev. Sc P. 504. This latter case seems 
finally to have prevailed in England until 
the new statute ; 2 Moore, P. 0. 51. 68, 64 ; 
2 Clxrt. Eccl. 854 ; 1 Rob. Eccl. 680. And 
the subsequent death of the child or 
children will not revive the will without 
republication; 1 Phill. Eccl. 342; 2 id. 
266. See 08 la. 124. 

The marriage alone or the birth of a 
child alone is not always sufficient to oper¬ 


ate a revocation ; 4 Burr. 2171 ; Ambl. 487, 
557, 721; 5 Term 52, and note. The mar¬ 
riage alone of a woman will work a revo¬ 
cation ; 4 Rep. 61. See 131 N. Y. 620 ; 90 
Va. 728; 38 Pao. Rep. (Col.) 427. Not so 
the marriage alone of a man. See statutes 
providing for revocation of will on the 
marriage of the testator; Mass. Laws, 
1892, oh. 118 ; Arizona Laws, 1891, oh. 92. 
But the birth of a child, with circumstances 
favoring such a result, may amount to an 
implied revocation ; 5 Term 52, and note ; 
1 Phil. Eccl. 147. See 50 Fed. Rep. 810; 
63 la. 124, A will not made in contem¬ 
plation of matrimony is revoked by the 
marriage of the testator and the birth of a 
posthumous child ; 31 Fla. 139; 70 Ga. 464. 
For the history of the oommon law on this 
subjeot, see 4 Johns. Ch. 510 ef seq. In 
the absence of statute this rule of the com¬ 
mon law may be considered abrogated in 
those states which give a married woman 
unrestricted testamentary powers. This 
matter is controlled in moat of the Amer¬ 
ican states, more or less, by statute; 8 
Jarm. Wills (Randolph Sc Talcott’d ed.) 
783, note. In many of them a posthumous 
child unprovided for in the will of the 
father inherits the same as if no will had 
been made; 160 Pa. 433. In others, all 
children born after the execution of the 
will, and in some states all children not 
provided for in the will, are placed on the 
same ground as if no will existed ; 1 Will. 
Ex. 170, n. 1, 171, n. 1. 

By the express provisions of the aot of 1 
Viot. the marriage of the testator, whether 
man or woman, amounts to a revocation ; 1 
Jarm. Wills 106-173. See 89 Law T. 20. 
Subsequent marriage revokes the antenup¬ 
tial will made by a wife; 141 Mass. 75 ; 
contra, 60 N. H. 439. The adoption of a 
child does not revoke an antecedent will 
of the adopting parent; 124 Ind. 1. 

Where a will' is executed in duplicate, 
only one part of which the testator retains, 
if lie destroys that one, an intention to re¬ 
voke is presumed ; 84 Ala. 53. 

Rbpublication. This, under the statute 
of frauds, could only be done in the same 
manner a will of lands was required to be 
first executed. And the same rule obtains 
under the statute of 1 Viet., and in many, 
perhaps most, of the American states. 
The general rule may be said to be, that a 
will can be republished only by an instru¬ 
ment of as high a nature as that which 
revoked it. Thus a will once revoked by 
written declaration cannot be republished 
by parol; 2 Conn. 67 ; 9 Johns. 812; 12 
Ired. L. 355 ; 7 Jones (N. C.) L. 134. In 
Pennsylvania, a parol republication is al¬ 
lowed. But the intention of the testator 
to republish must be clearly proved; 1 
Grant, Cas. 75 ; 2 Whart. 108. It is doubt¬ 
ful, however, if parol evidence alone is 
sufficient; 10 Ired. L. 459.^ A codicil rati¬ 
fying and confirming a will, in whole or in 
part, will amount to a republication of the 
will, as of the date or the codicil ; 80 
Neb. 149. 

Constructive republication is effected by 
means of a codicil, unless neutralized by 
internal evidence of a contrary intention ; 
1 Eq. Cas. Abr. 406, D, pi. 5 ; 1 Ves. Sen. 487; 
1 Jarm. Wills 175, ana notes ; 3 Pick. 218. 

Probate op Wills. The proof of a will 
of personal property must always be made 
in the probate court. But in England the 
probate of the will is not evidence in re¬ 
gard to real estate. In most of the Amer¬ 
ican states the same rule obtains in 
regard to real as to personal estate—as the 
probate court has exolusive jurisdiction, 
m most of the states, in all matters per¬ 
taining to the settlement of estates ; 9 Co. 
36, 38 a ; 4 Term 260 ; 1 Jarm. Wfils 118 ; 8 
N. H. 124 ; 12 Meto. 421; 8 Ohio 5. An 
executor who offers a will for probate in 
Maryland is required to be examined on 
oath whether or not he knows of any 
other will or codicil; Laws, 1890, oh. 416. 

In New York on petition for probate of 
will the surrogate muBt cite all persons in 
being who would take an interest in any 
portion of the property, executors, and 
trustees ; Laws, 1891, ch. 174. 

In Vermont there is a provision by 


statute for notice to legatees bn the admis¬ 
sion to probate of a will containing be¬ 
quests to associations ; Laws, 1892, ch. 47. 

In Oregon wills must be recorded in all 
counties m which the testator left real 
property ; Laws 1891, p. 8. A will refused 
probate for want of testamentary capacity 
in the state of testator’s domioil has been 
admitted to probate in another state where 
lands passed under it; 4 Call 89 ; and see 45 
La. Ann. 1237. See Probate or Wills. 

The probate of a will has no effect out of 
the jurisdiction of the court before which 
probate is made, either as to persons or 
property in a foreign jurisdiction ; 8 Ves. 
Ch. 44 ; 1 Johns. Ch. 153 ; 12 Vt. 589 ; 
Story, Confl. Laws §§ 612-517. In regard 
to the probate of wills passing realty, the 
lex rei sites governs ; personalty is con¬ 
trolled by the lex domicilii ; Whart. Confl. 
Laws §§ 570, 587, 592 ; 8 Bradf. 879 ; Story, 
Confl. Laws £§ 69, 431 ; 10 Moore, P. C. 
306. But the indorsement of negotiable 
paper by the executor or administrator in 
the place of his appointment will enable 
the indorsee to maintain an action in a 
foreign state upon the paper in his own 
name ; 9 Wend. 425. But see 5 Me, 261 ; 
2 N. H. 291, where the rule is held other¬ 
wise. The executor may dispose of bank- 
shares in a foreign state without proving 
the will there ; 12 Mete. 421. 

Any person interested in the will may 
compel probate of it by application to the 
probate court, who will summon the exec¬ 
utor or party having the custody of it ; 4 
Pick. 33 ; 3 Bacon, Abr. 34, IZxecutors. 
The judge of probate may cite the exec¬ 
utor to prove the will at the instance of 
any one claiming an interest ; 4 Pick. 33 ; 
1 Will. Ex. 201 ; 1 Jarm. Wills 224. The 
attesting witnesses are indispensable, if 
the contestants so insist, as proof of the 
execution and authenticity of the will 
and the competency of the testator, when 
they can he had ; 2 Greenl. Ev, § 091 ; 1 
Jarm. Wills 226, and note. But if all or 
Dart of the subscribing witnesses are 
absent from the state, deceased, or dis¬ 
qualified, then their handwriting must be 
ptoved ; 9 Ves. Ch. 381 ; 19 Johns. 186 ; 1 
Jarm. Wills 226, and notes. And see 17 
Ga. 364 ; 9 Pick. 350 ; 6 Rand. 33. It will 
be presumed chat the requisite formalities 
were complied with when the attestation 
is formal, unless the contrary appear ; 8 
Md. 15 ; 11 N. Y. 220 ; 30 Pa. 218 ; 1 Jarm. 
Wills 228, and notes; 36 S. C. 428. But 
it has sometimes been held that no such 
presumption will be made in the absence 
of a subscribing witness who might be 
called ; 19 Johns. 386. While the probate 
of a will settles the question of due execu¬ 
tion, it does .not establish validity, or de¬ 
termine its force and effect upon titles to 
real estate claimed under it ; 50 Fed. 
Rep. 310. Wills over thirty years old, and 
appearing regular and perfect, and coming 
from the proper custody, are said to prove 
themselves ; 1 Greenl. Ev. §§ 21,570. See 
Lost Instrument. 

In most of the United States statutory 
provision has been made for proving for¬ 
eign wills by exemplified copy; 3 Jarm. 
Wills (Randolph Sc Talcott’s edition) 725, 
note. 


Gifts Void for Uncertainty. Where 
lie subject-matter of the gifts is not so 
eflned in the will as to be ascertained 
nth reasonable certainty; 25 Pa. 460 ; 
2 Gratt. 196 ; 1 Jarm. Will 317 ; LSwanst. 
01 ; the person intended to be benefited 
lay not be so described or named that he 
an be identified. But, in general, by re¬ 
acting obvious mistakes, this kind of un- 
ertainty is overcome ; 1 Jarm. Wills 330- 
i8» and notes. Determinate meanings 
ave now been assigned to numerous doubt- 
ll words and phrases, and rules of con¬ 
duction adopted by the courts, which 
jnder devises void 'for uncertainty less 
equent than formerly; 1 Jarm. Wills 
56-383. A will otherwise effective, should 
ot be refused probate because certain be¬ 
nefits contained therein are void for un- 
artainty ; 74 Gal. 144; 27 A bb. N. C. 439 ; 
Misc. Rep. 232 ; 76 Hun 409 ; 89 Tenn. 
19. By statute in California when the 
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validity of a gift, devise, or trust under a 
will is involved in an action, the will is 
admissible as evidence, and the validity of 
the gift, devise, or trust shall be deter* 
mined ; Laws. 1895, p. 77. 

The testator's body cannot be disposed 
of by Ins will, because the law recognizes 
no property in a dead body, and it is the 
duty of the executor to bury it; 21 Am, L. 
Reg. s. s. 508. 

Paroi Evidence, How Far Admissible. 
The rule in regard to the admissibility of 
narol evidence to vary, control, or to ren¬ 
der intelligible the words of a will, ia not 
essentially different from that which ob¬ 
tains in regard to contracts. It may be 
received to ahow the state of the testator, 
the nature and condition of his pronerty, his 
relation to the contestants, and all the sur¬ 
rounding circumstances. But this is done 
to place the court in the condition of the tes¬ 
tator, in order as far as practicable to enable 
t h em the more fully to understand the 
sense in which he probably used the Ian* 
cuage found in bis will j 1 Nev, & M. 524 j 
13Pick. 400: 1 Phill. Ev. 532-547^1 
Greeni- Ev. ^287-280; 1 Jarm. Wills 349, 
and notes ; 2 lied. 192. To ascertain the 
intention of testator, circumstances exist¬ 
ing at the date of the execution of a will, 
but not thoee subsequent thereto, are ad¬ 
missible in evidence ; 133 N. Y. 450; 154 
Pa 523 ; 92 Ga. 216. Letters and oral dec¬ 
larations of the testator are not admis¬ 
sible to show tho intention of the testator ; 

2 Vern. 625 ; 14 Johns. 1 ; 2 W. & 8. 455. 
But see 22 Wend. 148. Parol evidence is 
not admissible to supply any word or de¬ 
fect in the will; 7 Gill & J. 127 *. 8 Conn. 
254 ; 23 Barb. 285 ; 27 Ala. N. s. 489. Parol 
declarations of the testator about the time 
of making the will are often admitted to 
show the state of mind, capacity, and un¬ 
derstanding of the testator ; but they are 
not to be used to show his intention ; that 
must be learned from the language used ; 

8 Conn, 354 ; 156 Mass. 379 ; id. 265. Parol 
evidence is i nadmissi ble to prove that a gift 
to a nephew was really intended for the 
wife’s nephew of the same name ; 187 Pa. 
118 ; but see 12 Harv. L. Rev. 210. See, 
generally, Tud. Lead. Cas. R. P. 918; 
Wigram, Wills. 

As to construction of wills see Devise ; 
LEGACY. See also Schouler; Jarman; 
Theobald, Wills; Cancellation ; Latent 
Ambiguity ; Ambiguity ; Legacy ; Mur¬ 
der; Nuncupative Will. As to condi¬ 
tions in restraint of marriage, see Condi¬ 
tion ; Restraint of Marriage. 

See, generally, as to statutory provisions, 
the very full and learned note, at the end 
of Randolph & Talcott’s edition of Jarm. 
Wills (vol. 3). As to what is necessary 
to constitute a devise by implication, see 
10 Lawy. Rep. Ann. 810. n. 

Foreign Wills. Where a German testator 
specially appointed a person in England to 
realize on his English estate and transmit 
the proceeds to the German executor, the 
court declined to grant probate to these 
persons as executors according to the tenor 
of the will; [1894] 2 Q. B. 260. 

Where property was settled upon Eng¬ 
lish trustees with power of appointment, 
the owner of the ]>ower exercised the 
power it gave by will made in English 
form but invalid by French law. It was 
held that the appointment was valid : L. 
R. 1 P. D. 90. 

There may be independent wills in dif¬ 
ferent jurisdictions ; [1894] P. 9; [1896] 
P. 6a. 

Where a testator made two separate 
wills dealing separately with English and 
Scotch assets, the court being satisfied that 
no creditor would be prejudiced, granted 
letters under the English will without re¬ 
quiring the Scotch will to be incorporated, 
upon condition that a copy thereof should 
be filed and a note to that effect made on 
the probate ; [1891] P. 285. 

Where an executor was absent and ex¬ 
pected to he absent for two years and liad 
given X a power of attorney to act for him, 
ad mi n is tration with the will annexed was 
granted to X for the benefit of the execu¬ 
tor : [1891] P. 251. 


In Georgia no more witnesses are re¬ 
quired to prove a foreign will of personalty 
than for its execution; Laws, 1892, p. 112. 

A New York statute of May 14,1892, Laws, 
o. 591, provides how the validity of a will 
may be tested in court, and a South Caro¬ 
lina act of Dec. 24, 1891, Laws, c. 723, pre¬ 
scribes the proceedings where a person 
producing a will is a non-resident. 

In Criminal Law. The power of the 
mind which directs the action of a man. 

In criminal jurisprudence, the necessity 
of the concurrence of the will is deemed 
so far indisjtensable that, in general, thoee 
persons are held not amenable as offenders 
against the law who have merely done the 
act prohibited, without the concurrence of 
the will. This has reference to different 
classes of persons who are regarded as 
laboring under defect of will, and are, 
therefore, incapable of committing crime. 

Infants , who, from want of age, are ex¬ 
cused from punishment. The age of dis¬ 
cretion, or capacity for crime, is fixed, by 
the common law of England, at fourteen 
years ; 1 Hale, PI. Cr. 25-29 ; 1 Russ. Cr. 2 ; 
and between males and females, no dis¬ 
tinction is made in regard to capacity for 
crime ; 1 Hale, PI. Cr. 25-29. 

Below the age of seven years, infants are 
presumed so incapable of any malioious 
design as not to incur the guilt of felony or 
of any other crime; 1 Hale, PI. Cr. supra. 

Between the ages of seven and fourteen 
years, an infant, although presumed, prim a 
facie, incapable of incurring the guilt of 
crime, is, nevertheless, liable to trial and 
to be proved guilty upon the facts of the 
particular case evincing guilty conscious¬ 
ness. The reports abound with oases 
where clear evidence of criminal conscious¬ 
ness was shown, and of very marked 
atrocity, from the age of nine years and 
upward; l Russ. Cr. 2-0; 1 Hale, PI. Cr. 
25-29. See Infant ; Discretion. 

Persons laboring under mental imbecility 
are not amenable for crime. See Insanity ; 
Lucid Intervals. 

Persons subject to the power of others . 
This exemption from crime, in the English 
common law, extends to the wife while in 
the immediate presence and under the 
power of the husband, but not to a child 
or servant. And in respect of the enor¬ 
mity of the offences of treason and murder, 
the wife even is not excused by the com* 
fhand of the husband; 1 Hale, PI. Cr. 44, 
510 ; 1 Hawk. PI. Cr. c. 1, fl. 14. The wife is 
liable, too, for all offences committed notin 
the presence of the husband, and also where 
she is the principal party concerned ; 1 
Hawk. PI. Cr. c. 1, § 14; 1 Hale, PI. Cr, 44, 
510. The distinction between the wife and 
the child and especially the servant, where 
the relation of master and servant is of a 
permanent character, or where the law 
gives the master unlimited control over the 
acts of the servant, seems not to rest upon 
any well-founded basis in present social 
relations. The English law does not regard 
one in the power of robbers or of an armed 
force of rebels as responsible, criminal - 
tier, for his acts. No more should one be 
who is wholly under the power of another, 
as a child or servant may be ; 1 Russ. Cr. 
14. See Ch. J. Howe, 18 St. Trials 298. 
These questions should, in strictness, be 
referred to the jury os matters of fact. 
See Duress ; Coercion. 

Ignorance of law will not excuse any one. 
But ignorance of fact sometimes renders 
that innocent which would otherwise be a 
crime : as, where one kills an innocent per¬ 
son, mistaking him for an assassin or 
robber; 1 Hale, PI. Cr. o. 6 : 1 Russ. Cr. 
19. 20. Se* Tgnoranoej Influence : Maa- 
rirATomr Will. 

WILL AND CONVEY. “Will and 
i-cnvcy” are construed as equivalent to 
“give and convey.” 23 Ky. R. 1341. 

WILL, ESTATES AT. See Estates 
at Will. 

WILL, SIGNING OF. See Close 
Thereof. 

WINCHESTER. STATUTE OF. 

An English statute, 18 Edw. L relating to 


tha internal police of the kingdom. It re¬ 
quired every man to provide himself with 
armor to aid in keeping the peace : and if 
it did not create the offices of high and 
petty constables, it recognized ana regu¬ 
lated them, and charged them with duties 
answering somewhat to those of our mili¬ 
tia offioers. The statute took its name 
from the ancient capital of the kingdom. 
It was repealed by the statute of 7 & 8 
Geo. IV. c. 27. 

WIND SHOT. A “wind shot” is 
caused hy a failure to make the holes for a 
blast of sufficient depth, or to sufficiently 
tamp the powder in the holes so that when 
touched off it (fashes out of the drill holes 
instead of tearing out the coal. 143 Ky. 350, 
136 S. W. 620. 

WINDFALL. See Timber ; Woods. 

WENDING UP. The process of liqui¬ 
dating the assets of a partnership or cor¬ 
poration, for purposes of distribution. In 
England a number of statutes, known as 
t^ie vV in ding-up Acts, have been passed to 
facilitate the settlement of partnership af¬ 
fairs ; Lind. Part, book iv. c. 3. 

WINDOW. An opening made in the 
wall of a bouse to admit light and air, and 
to enable those who are in to look out. 
Cited in 46 Mo. App. 508. 

The owner has a right to make as many 
windows in his house, when not built on- 
the line of his property, as he may deem 
proper, although by so doing he may de¬ 
stroy the privacy of his neighbors; Bacon, 
Abr. Actions in General (B). 

In cities and towns it is evident that the 
owner of a house cannot open windows ; n 
the party wall, a. v., without the oonsent 
of the owner of the adjoining property, un¬ 
less he possesses the right of having an¬ 
cient lights, which see. The opening of such 
windows and destroying the privacy of the 
adjoining property is not, however, action¬ 
able ; the remedy against suoh encroach¬ 
ment is by obstructing them, without en¬ 
croaching upon the rights of the party 
who opened them, bo as to prevent a right 
from being acquired by twenty years* use , 
3 Camp. 82; 4 Miso. Rep. 48. A bay or 
bow-window that projects over the land of 
another is a nuisance, and actionable as 
though it was an actual invasion of the 
soil: 107 Mass. 284 ; 10 S. & R. 390 ; Wood, 
Nuisance 118. Where it projects beyond 
the Btreet line, it has been held in Penn¬ 
sylvania a purpresture , and the erection of 
it may be restrained by injunction, al¬ 
though authorized by a special city ordi¬ 
nance ; 10 W. N. C. Pa. 10; see 100 Pa. 
182; whether the window reached to the 
ground ; id. ; or was built out of the second 
story ; 39 Leg. Int. Pa. 108. See Aib ; An¬ 
cient Lights ; Highway ; Bay Window ; 
Light. 

WINDOW, BOW. See Window’, 
Bay ; Window’. 

WINDOW, ORIEL. See Window 
Bay. 

WINDOW TAX. A tax formerly 
levied, in England, upon the occupants of 
houses with more than a certain number of 
windows and increased as the number of 
windows in the house rose. Finally aban¬ 
doned in 1851, when the Inhabited House 
Duty fo. v.) was substituted. Byrne’s L. 
Diet. See F 


Fumage. 


WINE. The unfermonted juice of the 
grape. 5 Blaokf. 118. See Liquor Laws. 

A fruit juice. Thorpe. National and State 
Prohibition, 158; 58 Cong. Rec. 4848. A 
fermented grape juice. Id .; 191 Ind. 319. 
It includes all commercial brands of wine. 
Id. \ 85 W. Va. 261. Wine of pepsin may be 
a beverage, as well as a medicine. Id. \ 151 
Minn. 340. Wine is a well-known form of 
vinous liquor, and it iB common knowledge 
that it contains alcohol.*** 4 * Its character 
is so well known that the court takes judicial 
notice of these qualities, and also that it 
contains considerably more than 1 per cent, 
of alcohol by volume, that it is intoxicating 
when taken into the stomach, and that it 
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may be used as a beverage. Id. ; 168 Cal. 521. 
See Intoxicating Liquor. 

WINNER. The proprietor of a gaming 
house who receives a certain per rent of the 
winnings of each game, called the take-out, 
is interested in the winnings to that extent, 
and is, therefore, a “winner" within the 
meaning of a statute which gives a right of 
action to the loser to recover from the 
“winner” what he may have lost. 91 Kv 
30, 14 S. W. 949. y ‘ 

WINTER. When wc speak of “winter" 
we mean the cold season of the year, and it 
necessarily includes a part of two years, the 
latter part of one. and the early part of the 
following. 116 S. W. 260. 

WIRELESS TELEGRAPHY. An 

electric telegraph system by which signals 
may be conveyed from one station to another 
without the use of connecting wires.. Stand. 
Diet. 

In England. Under the Merchant 
Shipping (Convention) Act, 1914, all British 
ships ordinarily carrying more than fifty 
persons in all must be provided with wireless 
apparatus of the prescribed efficiency unless 
they be ships not going more than 150 miles 
from land or sailing ships incapable of work¬ 
ing the apparatus, both of which classes of 
ships may be exempted under rules made by 
the Board of Trade. Under the Merchant 
Shipping (Wireless Telegraohy) Act, 1919, 
every British steamer carrying more t han 12 
passengers, and every British ship of 1,600 
tons gross, must nave wireless installed 
unless the Board of Trade gives her an ex¬ 
emption on the ground that such installation 
is unnecessary or unreasonable. Byrne. 

WIRES* By the provisions of the Re¬ 
vised Statutes $ 5263, electrical companies 
must so construct and maintain their lines 
as not to obstruct ordinary travel or navi¬ 
gation. This act grants to the companies 
which accept its provisions a species of 
easement or right of way; 38 Fed. Rep. 
552. It does not prevent state legislatures 
from enacting statutes requiring telegraph 
wires to be plaoed underground ; 125 N. V. 
641; 145 U. S. 175 ; and when declared a 
nuisance, they may be forcibly removed, 
although the subways are not in a condi¬ 
tion to receive them ; 125 N. Y. 641. 

The attachment of wires to the roof of a 
building may be prohibited by municipal 
ordinanoe in the exercise or the police 
power; 45 Fed. Rep. 493 ; and the company 
is liable to the owner of the premises for 
making snch attachment without permis¬ 
sion ; 114 Mt*as. 149. 

Although not an insurer of safety to 
travellers all reasonable precautions must 
be taken in stringing wires; 2 Col. 148; 91 
U. 8. 495 ; and in investigating promptly 
detached or grounded wires; 161 Mass. 583; 
27 S. W. Rep. (Tex.) 66 ; and in removing 
dead wires in the case of fire or accident : 
83 Minn. 340; but the mere fact that one 
was killed by a lianging wire does not prove 
negligence ; 84 Atl. Rep. (N. J.) 1069 ; 
contra, 114 N. C. 208. 

In many of the states the insulation of 
the wire is made the subject of statutory 
provision, and even in the absence of such 
provision, it has been held that non-insula¬ 
tion is negligence ; 161 Mam. 588. 

The company will be liable for damages 
if a dead wire, coming into contact with a 
live wire of another company, becomes 
cli&rged and causes injury or death; 27 8. 
W. Rep. (Tex.) 66. 

One whose occupation requires his prox¬ 
imity to an electric wire may presume it to 
be insulated ; 44 La. Ann. 692; and he is 
not required to make an examination in 
order to ascertain if such be the case; 107 
Cal. 120. A traveller may pick up a wire 
from the street and throw it outside the 
regular line of travel without being guilty 
of contributory negligence; 150 Mmw. 893 ; 
114N.C.203 ;27S.V! Rep. (Tex.) 66. For 
injuries so received damages may be re¬ 
covered either from the city ; 156 Mass. 898; 
or from the company; 278. W.Rep.(Tex.) 
66 . But in order to sustain an action for 
damages, it must be dearly shown that 


there was no contributory negUgence; 9 

So. Rep. (La.) 433. It has been considered 
contributory negligence to step on a live 
wire after a warning ; 9 Houst. 306. 

The wires of electric light and electric 
railway companies, unlike those of tele¬ 
graph and telephone companies, carry a 
strong and dangerous current, and such 
companies are bound to the highest degree 
of care in the pursuit of their business : 114 
N. C. 208. 

If a telephone wire has been negligently 
allowed to drop across a trolley wire, the 
owner of the latter is jointly liable with 
the owner of the telephone wire for in¬ 
juries to a third person caused by electric¬ 
ity conveyed through it from the trolley 
wire ; 33 S. W. Rep. (Ark.) 426. See 31 L. 
R. A. 566 ; 9 Harv. L. Rev. 505 ; Keasbey, 
Electric Wires; Croewell, Electricity ; 
Electric Light ; Telegraph ; Telephone; 
Negligence ; Master and Servant. 

WXRTA. A measure of land among 
the Saxons, containing sixty acres* 

"WTSBUY, LAWS OF. See Code. 

WISCONSIN. One of the states of 
the United States. 


It was originally part of the Northwest Territory. 
See Ohio. It was made a separate territory, with 
the name of Wisconsin, by act of April 20,1888. The 
territory was afterwards divided, and the territory 
of Iowa set off, June 12, 1888. It was admitted Into 
the Union May 20,1648. 

WISERS. See Huisserium. 

WISH. See Hope ; Want. 

WISH AND REQUEST. In Will. 

The words “wish" and “request" as used in 
a will are considered sufficient to raise a trust 
where the subject and object are sufficiently 
certain. 78 Ky. 128. 

WIT. Know. To know. To-wit; to 
know. 

WITCHCRAFT. Under 83 Hen. VIII, 
c. 8 and 1 Jac. I. c. 12, the offence of 
witchcraft, or supposed intercourse with 
evil spirits, was punishable with death. 
These acts were not repealed till 1736. 4 
Bla. Com. 60. 

WITENA-GEMOTE (spelled, also, 
wittena-gemot, gewitena-gemote; from 
the Saxon wita t a wise man, gemote, as¬ 
sembly,—the assembly of wise men). 

An assembly of the great men of the 
kingdom in the time of the Saxons, to ad¬ 
vise and assist in the government of the 
realm. 

It was the grand council of the kingdom, 
and was held, generally, in the open air, 
by public notice or particular summons, 
in or near some city or populous town. 
These notioes or summonses were issued 
upon determination by the king's select 
council, or the body met without notice, 
when the throne was vacant, to elect a new 
king. Subsequently to the Norman con¬ 
quest it was called commune concilium 
regni, curiam agna, and finally parliament; 
but its character had become considerably 
changed. It was a court of last resort, 
more especially for determining disputes 
between the king and his thanes, ana, ul¬ 
timately, from all inferior tribunals. 
Great offenders, particularly those who 
were members of or might be summoned 
to the king's court, were here tried. The 
flMnfll loss of title-deeds was supplied, and 
a very extensive equity jurisdiction exer¬ 
cised. 1 Spence, Eq. Jur. 78; 1 Bla. Com. 
147; 1 Reeve, Hist. Eng. Law 7; 9 Co. 
Pref. 

The principal duties of the witena-ge- 
mote, besides acting as high court of judi¬ 
cature, was to elect the sovereign, assist 
at his coronation, and co-operate in the 
enactment and administration of the laws. 

It made treaties jointly with the king, and 
aided Him in directing the military affairs 
of the kingdom. Examination Into the 
state of churches, monasteries, their pos¬ 
sessions, discipline, and morals, were 
made before this tribunaL It appointed 
magistrates, and regulated the com of the 
kingdom. It also provided for levying 
upon the people all such sums as the public 
necessities required; and no property of a 


freeman was, in fact, taxable without the 
consent of the gemote. Bede, lib. 2, c. 5 ; 
3 Turner, Angl, Sax. 209 ; 1 Dugdale, Mon. 
20 ; Sax. Chron. 126, 140. 

The deliberations of their body had great 
weight; all important actions, such as 
law-making were done by their advice* 
but they could not and did not pretend to 
do without the consent of the freeholders 
when a capital decision—such as tho voting 
of a tax, the election of a king, the passing 
of a law —vyas in question. At first the 
king of the English would go around with 
his proposed laws to the several folk-mote 
getting the separate consent of each, but 
in the tenth century the kings bethought 
them of summoning the moots of the var¬ 
ious shires to meet them at some con¬ 
venient central spot, as Oxford or London, 
and what this collective moot or Mycel- 
gemot agreed to need not be confirmed 
again, since men from every Bhire were 
present. The Mycel-gemot was the Mag - 
num Concilium of the Normans and devel¬ 
oped into the High Courts and Parliaments 
of the thirteenth century. 1 Social Eng¬ 
land 136. See Stevens, Sources of the Con¬ 
stitution 62. 

WITH. The preposition “with” is in 
general use, as noting connection, appendage, 
company of, and concomitance. 6TB 
Mon. (Ky.) 51. 

WITH ALL FAULTS. See All 

Faults. 

WITH STRONG HAND. In Plead 
ing. A technical phrase indispensable in 
describing a forcible entry in an indict¬ 
ment. No other word *or circumlocution 
will answer the same purpose. 8 Term 
367. 

WITHDRAW • To take away what 
has been enjoyed ; to take from. 54 Ga. 409. 

WITHDRAWING A JUROR. An 
agreement made between the parties in a 
suit to require one of the twelve jurors 
impanelledto try a cause to leave the jury- 
box ; the act of leaving the box by suoh a 
juror is also called the withdrawing a juror. 

This arrangement usually takes place at 
the recommendation of the judge, when it 
is obviously improper the case should pro¬ 
ceed any further. And it seems now set¬ 
tled that in civil oases the court has power 
to do this, in the exercise of a sound dis¬ 
cretion, without the oonsent of the parties, 
instead of nonsuiting the plaintiff; 8 Cow. 
127. 

The effect of withdrawing a juror puts 
an end to that particular trial, and each 
party must pay his own costs ; 3 Term 657 ; 

2 Dowl. 721 ;lCr. M.AR. 64. In Penn¬ 
sylvania, the costs abide the event of the 
suit; Tr. & H. Pr. § 689. 

But the plaintiff may bring a new suit 
for the same cause of action ; Ky. & M. 402 ; 

3 B. & Ad. 349. See 3 Chitty, Pr. 917. 

In American practice, however, the same 
cause goes over, or is continued, without 
impairing the rights of either party, until 
the next term. 

Where the plaintiff, at the suggestion of 
the judge, withdraws a juror, with the 
understanding of bringing the matter to a 
final conclusion, it amounts to an under¬ 
taking not to bring an action for the same 
cause; and if a second action be com¬ 
menced, the court will stay the proceedings 
as against good faith; 1 Chit. Aroh. Pr. 
285. If, after a prisoner has pleaded to an 
indictment, and after the jury have been 
sworn and evidence offered, the public 
prosecutor, without the oonsent of the 
prisoner, withdraw a juror merely because 
He is unprepared with his evidence, the 
prisoner cannot afterwards be tried on the 
same indictment; 2 Cai. Cas. 804; Arch. 
Cr. Pr. & PI. 347. 

WITHDRAWING RECORD. The 
withdrawing by plaintiff’s attorney of the 
nisi priiis record filed in a cause, before a 
jury is sworn, has the same effect as a 
motion to postpone. 2 C. A P. 185; 8 Camp. 
883. 

WITHERNAM. The name of a writ 
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WITNESS 


which issues on the return of efongafa to 
an alias or pluries writ of replevin, by 
which the sheriff ia commanded to take the 
defendant’s own goods which may be found 
in his bailiwick, and keep them safely, not 
to deliver them to the plaintiff until such 
time as the defendant ohooses to submit 
himself and allow the distress, and the 
whole of it to be replevied ; and he is there¬ 
by further commanded that he do return 
to the court in what manner he shall have 
executed the writ. Hamm. N. P. 453 ; Co. 

Ski Inst. 140 ; Fitxh. N. B. 68,6ft. 

WITHHOLD. Withholding property is 
not equivalent to concealing property. To 
withhold commissions implies a temporary 
suspension rather than a total ana final 
denial or rejection of the same. 149 U. S. 
878. 

WITHIN. In the limits or compass of. 

54 Ala. 531. In may be used in the sense 
of in or at the end of. 4 Cush. 420. ^ 

“Within one month from the return day" 
is equivalent to "for space of one month 
after the return day." 7 T. B. Mon. (Ky.) 
521. 

WITHOUT. Outside ; beyond. 91 U. 

8. 377 ; 9 Mass. 456. 

WI THOUT DAT. This signifies that 
the cause or thing to which it relates is 
indefinitely adjourned : as. when a case is 
adjourned without day it is not again to 
be inquired into. When the legislature 
adjourn without day, they are not to meet 
again. This is usually expressed in Latin, 
sine die. 

WIT HOUT IMPEACHMENT OF 
WASTE. When a tenant for life holds 
the land without im{>eachment of waste, 
he is. of course, dispunishable for waste, 
whether wilful or otherwise. But still this 
right must not be wantonly abused so as 
to destroy the estate; and he will be en¬ 
joined from committing malicious waste; 
Bac. Abr. U'asfe (N) ; 2 Eq. Cas. Abr. 
Waste (A. pi. 8). See Impeachment of 
Waste; Waste. 

WITHOUT PREJUDICE. See 
Compromise. 

WITHOUT RECOURSE. See Sans 
Recoubs; Indorsement. 

WITHOUT RESERVE. These 
words are frequently used in conditions of 
sale at public auction, that the property 
offered. 6r to be offered, for sale, will be 
sold irithout reserve . When a property is 
advertised to be sold without reserve, if a 
puffer be employed to bid, and actually bid 
at the sale, tne courts will not enforce a 
contract against a purchaser, into which he 
may have been drawn by the vendor's 
want of faith ; 5 Madd. 34. See Puffer ; 
Auction. 

WITHOUT STINT. Without limit; 
without aoy specified number. 

WITHOUT THIS, THAT. In 
Pleading. These are technical words 
used in a traverse (q. u.) for the purpose 
of denying a material fact in the preced¬ 
ing pleadings, whether declaration, plea, 
replication, etc. The Latin term is absque 
hoc (g. d.). Com. Dig. Pleader (G 1) ; 1 
Chitty, PI. 570, note a. 

W I T NE SS ( Anglo-Saxon xcitan, to 
know). One who testifies to wliat lie 
knows. One who testifies under oath to 
something which he knows at first hand. 
I Greenl. Ev. §§ 98, 328. 

One who is called upon to be present at 
a transaction, as, a wedding, or the mak¬ 
ing of a will. When a person signs his 
name to a written instrument to signify 
that the same was executed in his presence, 
he is called an attesting witness. 

The principal rules relating to witnesses 
are the same in civil and in criminal cases, 
and the same in all the courts, as well in 
those various courts whose forms of pro¬ 
ceeding are borrowed from the civil Uw, 
as in those of the common law : 8 Greenl 
Ev. g§ 249,402 ; 2 Ve*. Ch. 41 ; 17 Mass. 803. 


As to the Competency of Witnesses. 
The question of the competency of a wit¬ 
ness ia for the court, and not for the jury ; 
87 W. Va. 505 ; 107 Mo. 87 ; and an objec¬ 
tion to competency is not necessarily 
waived if not tnken before his examina¬ 
tion in chief; 17 S. E. Rep. (Va.) ©46. 

All persons, of whatever nntiou, may be 
witnesses; Bacon, Abr. Evidence (A). But 
in saying this we must, of course, except 
such as are excluded by the very definition 
of the term; and we have seen it to be es¬ 
sential that a witness should qualify him¬ 
self by taking an oath.. Therefore, all who 
cannot understand the nature and obliga¬ 
tion of an oath, or whose religious belief 
is so defective as to nullify and render it 
nugatory, or whose crimes have been such 
as to indicate an extreme insensibilitv to 
its sanctions, arb excluded. And, accord¬ 
ingly, the following claasesof persons have 
been pronounced by the common law to be 
incompetent. See Oath. 

Infants so young as to be unable to ap¬ 
preciate the nature and binding quality of 
an oath. A child under the age of four¬ 
teen is presumed incapable until capacity 
be shown, but the law fixes no limit of age 
which will of itself exclude. Whenever a 
child displays sufficient intelligence to ob¬ 
serve ana to narrate, it can be admitted to 
testify ; 7 C. & P. 320 ; 2 Brewst. 404 ; 44 
Mich. 480 ; 88 Ala. 151 ; 88 Wis. 180; 159 
U. S. 523. A child five years old has 
been admitted to testify ; 1 Greenl. Ev. 
5 3C7 ; 8 C. & P. 598; 1 Mood. 86; 10 
Mass. 225 ; 8 Johns. 98 ; 89 Wis. 180; 159 
U. S. 523. But if the child is not suffi¬ 
ciently instructed on this “ point," the 
trial may be put off, in order to give the 
necessary instruction ; 2 Leach, C. C. 80 ; 
but only in the discretion of the court; 2 
C. & K. 246. The law presumes that all 
witnesses tendered in a court of justice are 
not only competent but credible. If a wit¬ 
ness is inoompetent, this must be shown 
by the party objecting to him ; if he is not 
credible, this must be shown either from 
his examination, or by impeaching evi¬ 
dence aliunde; 1 WTiart. Ev. § 392. See 
Discretion. 

Idiots, lunatics , intoxicated persons, and , 
generally, those who labor under such pri¬ 
vation or imbecility of mind that they can¬ 
not understand the nature and obligation 
of an oath. The competency of such is 
restored with the recovery or acquisition 
of this power; 10 Johns. 302 ; 28 Conn. 
177 ; 16 Vt. 474; 7 Wheat. 453 ; but the 
question of their credibility should be left 
to the jury ; 97 Ala. 85. And so a lunatic 
in a lucid interval may testify ; 1 Greenl. 
Ev. § 365 ; even though an inmate of an 
insane asylum ; 30 Atl. Rep. (Del.) 458 ; 82 
Fed. Rep. 720; or one who has been ad¬ 
judged insane ; 80 id. 85. Persons deaf 
and dumb from their birth are presumed 
to come within this principle of exclusion 
until their competency ia shown; 1 Greenl. 
Ev. § 306 ; but such a person is not deemed 
to be an idiot; 118 Mo. 127. A witness 
unable to speak or hear is not inoompetent, 
but may give his evidence by writing or 
by signs, or in any other manner in which 
he can make it intelligible; Steph. Ev, art. 
107. See 11 Cush. 417. A person in a state 
of intoxication cannot be admitted as a 
witness; 15 S. & R. 235. See Ray, Med, 
Jur. c. 22, § 300; 16 Johns. 143. Deflcienoy 
in perception must go to the incapacity of 
perceiving the matter in dispute, in order 
to operate as an exclusion, hence a blind 
man can testify to what he has heard, and 
a deaf man to what he has seen ; 1 Whart. 
Ev. § 401. 

Such as are insensible to the obligation of 
an oath, from defect of religious sentiment 
or belief. Atheists, and persons disbe¬ 
lieving in any system of divine rewards 
and punishments, are of this class. It is 
reckoned sufficient qualification in this 

E &rtioular if one believe In a God and that 
e will reward and punish us according to 
our deserts. It is enough to believe that 
such punishment visits US in this world 
only ; 1 GreenL Ev. 6 869 ; 5 Mass. 18 ; 14 
Maas. 184 ; 26 Pa. 274 ; 16 Ohio 121 ; 7 
Conn. 06 ; 22 Bo. Rep. (La.) 841. 


It matters not, so far as mere competency 
is concerned, that a witness should believe 
In one God. or In one God rather than an¬ 
other, or should hold any particular form 
of religious belief, provided only that he 
brings nimeelf within the rule above laid 
down. And, therefore, the oath may be 
administered in any form whatever, and 
with any ceremonies whatever, that will 
bind the conscience of the witness; 1 
Greenl. Ev. S 371 ; 1 Sm. L. Cas. 789. By 
statute in England and in most of the 
United States, religious disbelief no longer 
disqualifies, provision being made for an 
affirmation instead, and the witness, if 
testifying falsely, being subject to the pen¬ 
alties of perjury ; Whart. Ev. § 895, n. 
See Atheist. 

Persons infamous, i. e . those who have 
committed and been legally convicted of 
crimes the nature and magnitude of which 
show them to be insensible to the obligation 
of an oath. See Infamy. Such crimes are 
enumerated under the heads of treason, 
felony, and the crimen falsi; 1 Greenl. Ev. 
§ 373 ; 2 Dods. Adm. 191. See Crimen 
Falsi. 

The only method of establishing infamy 
is by producing the record of conviction. 
It is not even sufficient to show an ad¬ 
mission of guilt by the witness himself ; 9 
Cow. 707 ; 2 Mass. 108 ; 97 id. 587 ; but in 
England a witness may be asked whether 
he has been convicted, etc. ; Steph. Ev. 
art. 180. Pardon or the reversal of a sen¬ 
tence restores the competency of an in¬ 
famous person, except w no re this disability 
is annexed to an offence by a statute ; 1 
Greenl. Ev. § 378 ; 2 Salk. 513 ; 2 Hargr. 
Jurid. Arg. 221. See 53 Fed. Rep. 852 ; 144 
U. B. 203 ; 21 Tex. App. 1; even if granted 
for the reason, among others, that nis tes¬ 
timony was desired by the government in 
a cause then pending ; 142 U. S. 450. See 
Pardon. 

This exclusion on account of infamy or 
defect in religious belief applies only wnere 
a person is offered as a witness ; 1 Greenl. 
Ev. § 874 ; 2 Q. B. 721. But wherever one 
is a party to the suit, wishing to make af¬ 
fidavit In the usual course or proceeding, 
and, in general, wherever the law requires 
an oath as the condition of its protection 
or its aid, it presumes conclusively and 
absolutely that all persons are capable of 
an oath ; Stark. Ev. 893 ; 1 Ashm. 57. There 
is a conflict of authority as to lrow far a 
foreign judgment of an infamous offence 
disqualifies a witness. In New York, lie is 
not disqualified ; 77 N. Y. 400. In Penn¬ 
sylvania, he is held not to be disqualified 
unless the record of conviction oe pro¬ 
duced, and not then if he has served out 
his term of imprisonment ; 3 Brewst. 401. 
In Massachusetts, the record is admitted 
merely to affect his credibility ; 17 Mass. 
575. In New Hampshire, the witness will 
be disqualified if tne laws of his own state 
make him so, and the crime, if committed 
in New Hampshire, would have had the 
same effect ; 10 N. H. 22. In Alabama ; 
23 Ala. 44 ; and Virginia ; 6 Gratt. 700 ; 
the record is rejected altogether ; but not 
so in North Carolina ; 3 Hawks 393. He 
is disqualified in Nevada ; 15 Nev. 04. See 
Whart. ConiL Laws §§ 107, 769. A con¬ 
viction and sentence can have no such 
effect beyond the limits of the state in 
which the judgment is rendered unless the 
statute of another state give such effect to 
them ; 144 U. S. 203. If a statute permits 
a defendant in a criminal case to testify on 
his own behalf, he may do so, though in¬ 
famous. but not against a co-defendant; 85 
8. C. 279. 

Slaves were generally held inoompetent 
to testify, by statutory provisions, m the 
slave states, in suits between white per¬ 
sons ; 7 T. B. Monr. 91 ; 4 Ohio 853 ; 6 
Litt. 171. 

When it is said that all persons may be 
witnesses, it is not meant that all persons 
may testify in all cases. The testimony of 
Buoh as are generally qualified and compe¬ 
tent under other circumstances or as to 
other matters is sometimes excluded out of 
regard to their special relations to the cause 
in issue or the parties, or from some other 


WITNESS 


1238 


circumstanoes not working a general dis¬ 
qualification. 

Parties to the record were not competent 
witnesses, at common law, for themselves 
or their co-suitors. Nor were they com¬ 
pellable to testify for the adverse party ; 7 
Bingh. 895 ; 30 Johns. 142 ; 21 Pick. 57 ; 
11 Conn. 342 ; but they were competent to 
do so ; although one of several co-suitors 
could not thus become a witness for the 
adversaries without the consent of his 
associates ; 1 Greenl. Ev. §354; 5 How. 91 ; 

6 Humph. 405. Regard was had not merely 
to the nominal party to the record, but 
also to the real party in interest; and the 
former was not allowed to testify for the 
adverse side without the consent of the 
latter; 1 Greenl. Ev. § 329; 10 Pick. 501 ; 
20 Johns. 142, Persons who have no in¬ 
terest in the matter in controversy are not 
incompetent merely because parties to the 
action ; 118 Ind. 227 ; 134 U. S. 650. 

In some jurisdictions a party had the 
right of coippelling his adversary to answer 
interrogatories under oath, as also to ap¬ 
pear and testify. And, in equity, parties 
could require and use each other’s testi¬ 
mony ; and the answer of a defendant as 
to any matters stated in the bill was 
evidence in his own favor ; 1 Greenl. Ev. 

§ 329 ; 2 Story, Eq, Jur. 1528. 

There were other exceptions to this rule. 
Cases where the adverse party had been 
guilty of some fraud or other tortious and 
unwarrantable act of intermeddling with 
the complainant’s goods, and no other 
evidence than that of the complainant 
himself could be had of the amount of 
damage,-—cases, also, where evidence of 
the parties was deemed essential to the 

S urposes of publio justice, no other evi- 
enoe being attainable,—were exceptions; 

1 Greenl. Ev, g 348; 1 Me. 27. 

On this same principle, persons directly 
interested in the result of the suit (see In¬ 
terest), or in the record as an instrument 
of evidence, were excluded; and where the 
event of the cause turned upon a question 
which if decided one way would have ren¬ 
dered the party offered as a witness liable, 
while a contrary decision would have pro¬ 
tected him, he was excluded ; Stark. Ev. 
1730. But to this rule, also, there were 
exceptions : Stark. Ev. 1731; of which the 
case of agents testifying as to matters to 
which their agency extended, forms one : 

1 Greenl. Ev. § 386; so also an employe of 
a charitable institution ; 105 Pa. 155 ; or a 
taxpayer of a town to w* loh u library was 
given by will; 100 Mass. 140; were not in¬ 
competent for interest. 

In both England and the United States, 
the rules of exclusion on the ground of 
interest havfe been abrogated. The object 
of the statutes has been to remove all arti¬ 
ficial restraints to competency so as to put 
the parties upon a footing of equality with 
other witnesses, both in their admissibility 
to testify for themselves, and in their being 
compellable to testify for others ; 21 Wall. 
488. In most of the statutes, however, 
cases are excepted where a suit is brought 
by or against executors or administrators. 
In these cases where one of the parties to a 
contract is dead, the survivor is not per¬ 
mitted to testify ; 66 Pa. 297 ; but thisexcep- 
tion does not exclude directors or stockhol¬ 
ders of a corporation which is a party, when 
the other party is dead; 82 S. W. Rep. 
(Mo.) 654 ; 24 S. E. Rep. (Ga.) 409. But 
the exception does not make the surviving 
party incompetent, it only precludes him 
from testifying to communications with 
the deceased ; 59 Me. 259 ; 64 Ill. 121. The 
test is the nature of the communioations. 
The witness cannot testify to personal 
communications with the deceased party ; 
64 Barb. 189; 12 Gray' 459 ; 76 la. 101; 100 
N. C. 150; but it has been held that if 
documents can be proved by independent 
eviden<;e, the case is not within the excep¬ 
tion ; 21 Mich. 364. A husband may testify 
to conversation between his wife and the 
deoedent, in which he took no ] part; 88 8. 
C. 158; but one who is interested in the 
contest of a will cannot testify as to con¬ 
versations between testator and another 
in whioh the witness took no part; 78 Hun 


48. If the suit is brought against, co¬ 
defen of whom only one is dead, 

when the coni/uct was made either with 
the living co-defendants, or with the living 
and dead concurrently, the case is not 
within the exception; 9 Allen 144; 22 
Ohio St, 208. But where an action was 
brought against three partners, one of 
whom subsequently died, and his executors 
were substituted, the plaintiff is not a 
competent witness as to anything w hich 
occurred during the lifetime of the deceased 
partner Although the latter may have taken 
no part in the contract on which the action 
was brought; 87 Pa. Ill. In an action by 
a surviving partner on a book account, the 
defendant is competent to testify to pay¬ 
ments by him to the deceased partner; 9 
Ind. App. 321. 

Under these statutes, which confine the 
exception to suits against executors and 
administrators, the death of an agent of 
one party, through whom the conti act was 
made, does not prevent the surviving party 
from testifying to the contract; 2 VV. N. C. 
(Pa.) 665; buc under statutes which ex- 
olude the surviving party to a contract, the 
death of a oontracting agent excludes the 
surviving party who contracted with him ; 
20 Wise. 500. See 113 N. C. 551. An agent 
who makes a sale of goods for his principal 
is not incompetent to testify to the cir¬ 
cumstances of the transaction because of 
the death of the buyer : 50 Ohio St. 648, 
Unless the exception expressly covers all 
suits against executors and administrators, 
it does not exolude the plaintiff from 
proving matters occurring since the death 
ot the party of whom the defendant is 
executor; 48 N. H. 90. The exception in 
statutes where the exclusion relates only 
to the surviving party in contracts does 
not include torts; 60 Mo. 214. When the 
deposition of a deceased party afterwards 
is put in evidenoe, the other party being 
stiLl living, such other party should be 
admitted as a witness in reply ; 52 Ga 
885 ; 114 Mo. 66. See, generally, 12 L. R. 
A. 836. As to exclusion of testimony 
against a decedent on the ground of inter¬ 
est, see 12 Lawy. Rep. Ann. 836. 

Husband arid wife were excluded at 
common law from giving testimony for or 
against each other when either was a party 
to the suit or interested. And neither was 
competent to prove a fact directly tending 
to criminate the other. This rule was 
founded partly on their identity of interest, 
and partly, perhaps chiefly, on the policy 
of the law whioh aims to protect the con¬ 
fidence between man and wife that is es¬ 
sential to the comfort of the married rela¬ 
tion, and, through that, to the good order 
of society. Whether or not the disability 
of husband or wife may be removed by 
consent of the other is matter of dispute ; 3 
C. <Sk P. 551 ; 1 Greenl. Ev. § 340. In Eng¬ 
land, by stat. 16 & 17 Viet. c. 83, consent 
removes the disability ; Whart. Ev. § 428. 
But it is not removed by death, nor by the 
dissolution of the marriage relation, so far 
as respects information derived confiden¬ 
tially during marital intercourse ; 47 N. H. 
100. She may, however, testify as to mat¬ 
ters which transpired subsequently to a 
divorce ; 86 Ala. 96. 

The wife of a member of a partnership 
is not competent as a witness in a suit 
against the partnership; 64 Vt. 583. 

The rule is not ordinarily affected by 
statutes permitting husband or wife to 
testify for or against each other ; 60 Barb. 
527; nor does the statute as to the evi¬ 
dence of parties in interest generally affect 
their common-law incapacity to testify; 
18 Wall. 453. 

Some exceptions to this rule ; 1 Greenl. 
Ev. § 348 ; are admitted out of necessity 
for the protection of husband and wife 
against each other, and for the sake of 
publio justice, as in prosecutions for vio¬ 
lence committed by either of them upon 
the other. 8ee Boo. Abr. Evidence (A); 1 
Greenl. Ev. § 884 ; 1 Ves, Ch. 49 ; Ry. <Sk M. 
258; 137 U. 8. 496. It is not error to re¬ 
ceive the testimony of the wife of a person 
on trial for murder by consent of his 
oouosel if she is advised by the court that 


she need not testify unless she desires to 
do so; 148 U. 8. 825. 

Parties to negotiable instruments are, in 
eome jurisdictions, held incompetent to tn- 
validate these instruments to which they 
have given currency by their signature. 
Such seems to be the prevailing, but not 
universal, rule in the United States; while 
In England such testimony is admitted, 
the objection going only to its credibility ; 
1 Greenl. Ev. § 383 ; 1 Term 296; 9 Mete. 
471; 8 How. 73; 5 N. H. 147; 20 Pa. 469; 
24 Vt. 459; 18 Ohio 579; 1 Miss. 541; 1 
Conn. 260 ; 4 Tex. 371; 8 Harr. A J, 172. 

And, finally, there are certain confiden¬ 
tial communications; 1 Greenl. Ev. § 236; 
to which the recipient of them, from gen¬ 
eral considerations of policy, is not al¬ 
lowed to testify. But the privilege may 
be waived by the party entitled to clajm 
the benefit of it, as when two physicians 
were in consultation, a party by calling 
one waives the right to object to the tes¬ 
timony of the other against her ; 42 N. E. 
Rep. (N. Y.) 410. See Confidential Com¬ 
munications. 


Judges are not compellable to testify to 
what occurred in their consultations ; but 
they may he examined as to what took 
place before them on the trial iD order to 
identify the case, or prove the testimony 
of a witness; 1 Whart. Ev. § 600; see 4 
Sandf. 120; but in England there is a doubt 
as to the latter proposition; Steph. Ev. 
art. Ill ; and it is said that in England a 
barrister cannot be compelled to testify as 
to what he said in court in his character 
of barrister; id. 

The fact that one is counsel in the case 
does not disqualify him from testifying; 
83 Tex. Cr. R. 102. 

Persons in possession of secrets of state 
or matters the disclosure of which would 
be prejudicial to the public interests, are 
not allowed to testify thereto ; 1 Greenl. 
Ev. § 250. 

Grand jurors and persons present before 
a grand jury; 1 Greenl. Ev. §252 ; are not 
permitted to testify to the proceedings had 
before that body; 1 Phill. Ev. 177. See 
Confidential Communications. 

The Means of Securing the Attend¬ 
ance and Testimony of Witnesses. In 
general, all persons who are competent 
may be compelled to attend and testify. 
As to compelling expert witnesses to at¬ 
tend, see Experts. 

Provision has been made by statute, in 
most if not m all of the states, for the case 
of persons living at an inconvenient dis¬ 
tance from the place of trial, as well as 
for the case of such as are sick or about to 
leave the state, or otherwise likely to be 
put to great inconvenience by a compul¬ 
sory attendance, and also for such as are 
already in a foreign jurisdiction, by allow¬ 
ing the taking of their deposition in writ¬ 
ing before some magistrate or officer near 
at hand, to be read at the trial; 1 Greenl. 
Ev. §321. 

In criminal cases, all persons are com¬ 
pellable to appear and testify without any 
previous tender of their fees ; and any by¬ 
stander in court may be compelled to tes¬ 
tify without a previous summons or tender 
of fees ; 1 Greenl. Ev. § 311 ; 4 Cow. 49; 13 
Mass. 501 ; 4 Cush. 249. 

But in civil suits which are between 
man and man, a party is allowed to compel 
the attendance and testimony of a witness 
only on condition of a prepayment or 
tender of his fees for travel to the plaoe of 


-ial, and for one day’s attendance there, 
his seems, as a general rule, to be the 
•ast that can be tendered; 1 Greenl. Ev. 
3l0; 4 Johns. 311; 1 Mete. Mass. 2U3; 8 
[o. 288 ; 41 N. H. 121. See 40 III. App. 628 ; 
nd a witness who attends without the 
ayment or tender of his fees, waives their 
mder or payment in advance ; 87 Wis. 
i5. In the oourts of the United States, 
j well as in England, a witness may re- 
uire his fees for travel both ways; _ 1 
reenl. ijv. §810; 6 Taunt. 88. And in 
ivil oases a person cannot be compelled 
> testify, although he ohanoe to be pres¬ 
at in court, unless regularly summoned 
ad tendered his fees; 1 Phill. Ev. 388. 
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Being in attendance in obedience to a 
summons, he may, novertheleea, refuse to 
testify from day to day, unless his daily 
fees are paid or tendered; 9 PhilL Ev. § 
376. Whether or not he may refuse to at¬ 
tend from day to day without the prepay¬ 
ment or tender of hie daily fees, is a matter 
about which there are different decisions ; 
1 Greenl. Ev. $ 310 ; 10 Vt. 408; 14 East 15. 
A witness may maintain an action against 
the part v summoning him for his fees; 
Start. £v. 1727. Federal courts allow 
mileage and per diem fees, although no 
RnhDcmia was issued ; 54 Fed. Rep. 464; 86 
id. 113 ; 37 id. i*44. As to additional com¬ 
pensation to experts, see Experts, and also 
43 N. E. Rep. (III.) 108, and comments 
thereon in 18 N. Y. L. J. (Dec. 8, 1887). 

Witnesses are also compellable to pro¬ 
duce papers in their custody to which either 
party has a right as evidence, on the same 
principle that they are required to testify 
what they know; 1 Green 1. Ev. §558. See 
Discovery ; Sctbpcen\ Duces Tecum. 

This rule as to title-deeds appears to be 
peculiar to England. In tins coilhtry, it is 
said that a witness, not a party, may be 
compelled to produce any of his private 
papers. Whether the court, on inspection, 
will require them to be put in evidence 
may be a matter of discretion ; Steph. Ev, 
art. 118, n. See 14 Gray 226. 

The attendance of witnesses is ordinarily 
procured by means of a writ of subpoana ; 
sometimes, when they are in custody, by 
a writ of habeas corpus ad testificandum; 
and sometimes, in criminal oasee, by their 
own recognizance, either with or without 
sureties; 1 Greenl. Ev. §§808,312 ; 2Phill. 
Ev. 370, 374. If a witness disobey the 
summons, process of attachment for con¬ 
tempt will issue to enforce his attendance 
and an action also lies against him at com¬ 
mon law ; 1 Greenl. Ev, § 319; 1 Stark. 
Ev. 1727. 


Nor can any third party intervene to 

S revent the attendance of a witness. 

either can he take advantage of a wit¬ 
ness’s attendance at the place of trial, to 
arrest him on civil process. See Privi¬ 
lege from Arrest. 

Where a non-resident is in attendance 
on a trial in a circuit court of the United 
States as a witness in a case therein pend¬ 
ing, he is privileged from service of sum¬ 
mons in a civil action issued from a state 
court of such otate, and the privilege ex-» 
tends to a reasonable time after the dis¬ 
position of the cause to enable^him to re¬ 
turn to his own state ; 11 Fed. Rep. 582. 
See 25 Alb. L. J. 424 ; 53 Vt. 694; and this is 
the general rule. 

As to the Examination of Witnesses. 
In the common-law courts, examinations 
are had viva voce , in open court, by ques¬ 
tions and answers. The same course is 
now adopted to a great extent in equity 
and admiralty courts, and other proceed¬ 
ings according to the forms of the civil law. 
But the regular method of examining in 
these last-named courts, as also in the 
court of claims, is by deposition taken in 
writing out of court; 2 Story, Eq. Jur. § 
1527 ; 8 Greenl. Ev. § 251. 

A trial court may ask a witness such 
questions as it deems necessary for its own 
information and that of the jury ; 122 Mo. 
607. 


On motion, in civil and criminal cases, 
witnesses will generally be excluded from 
the court-room while others are under¬ 
going examination in the same case ; this, 
however, is not matter of right, but with¬ 
in the discretion of the court ; 1 Greenl. 
Ev. g 432 ; 4 C. & P. 585 ; 2 Swan 287; 8 
Wise. 214. 


Witnesses are required to testify from 
their own knowledge and recollection. 
Yet they are permitted to refresh their 
memory by reference, while on the stand, 
to, papers written at or very near the time 
of the transaction in question. • See Mem¬ 
orandum. 

Being once in attendance, a witness may. 
m general, be compelled to answer all 
questions that may legally be put to 
See Evidence. 

Yet there are exceptions to this rule. 


He is not oompellable where the answer 
would have a tendency to exi>ose him to a 
penal liability or any kind of punishment, 
or to a criminal charge or a forfeiture of 
his estate; 1 Greenl. Ev. § 451. See Priv¬ 
ilege. 

The court, it is said, decides as to the 
tendency of the answer, and will instruct 
the witness as to his privilege ; 2 Phill. Ev. 
417; 4 Cush. 594 ; 1 Den. 310. It has been 
held that the question whether an answer 
would have this tendency is to be deter¬ 
mined by the oath of the witness; 17 Jur. 
888. And in point of fact, out of the ne¬ 
cessity of the case, it is a matter which the 
witness may be said practically to decide 
for himself. The witness may answer if 
he chooses; and if he do answer after hav¬ 
ing been advised of his privileges, he must 
answer in full; and his answer may be 
used in evidence against him for all pur¬ 
poses; 1 Greenl. Ev. §§451, 453 ; 4 Wend. 
252; 11 Cush. 487; 12 Vt. 491 ; 20 N. H. 
540. It is held that a defendant who vol¬ 
untarily offers himself as a witness on his 
own behalf waives this privilege of refus¬ 
ing to answer a question because it may 
tend to criminate nira ; 88 N. C. 599. The 
objection that the answer may tend to 
criminate can only be made by the wit¬ 
ness himself; 16 Colo. 250. See 28 Fla. 
90. 

Whether a witness be oompellable to an¬ 
swer to his own degradation or infamy is 
a point as to whioh some distinctions are 
to be taken: a witness cannot refuse to 
testify simply because his answer would 
tend to disgraoe him ; it must be seen to 
have that effect certainly and directly ; 1 
Greenl. Ev. § 456. He cannot, it would 
seem, refuse to give testimony whioh is 
material and relevant to the issue, for the 
reason that it would disgrace him, or ex¬ 
pose him to civil liability. A witness is 
not the sole judge whether a question put 
to him, if.answered, may tend to criminate 
him. The court must see from the oir- 
onm stances of the case that there is rea¬ 
sonable ground to apprehend danger to the 
witness from his being compelled to an¬ 
swer, in order to exouse him, But if the 
fact once appear that the witness is in 
danger, great latitude will be allowed him 
in judging for himself the effect of any 
particular question; 26 Ch. Div. 284; 1 
Greenl. Ev. § 454; 1 Mood. AM. 108; 4 
Wend. 250 ; 2 Ired. 846. See 8 Misc. Rep. 
159. A witness may, however, be com¬ 
pelled to testify concerning his criminal 
acts, when prosecution therefor is barred ; 
66 Vt. 802; but only after it is shown 
affirmatively that no prosecution is pend¬ 
ing against him ; 43 N. E. Rep. (Ill.) 781. 

But it would appear that he may refuse 
where the question (being one put on cross- 
examination) is not relevant and material, 
aud does not in auy way affect the credit 
of the witness; 3 Camp. 519 ; 13 N. H. 02; 
1 Gray 108. Whether a witness, when a 
question is put on the orose-examination 
whioh is not relevant and material to the 
issue, yet goes to affect his credit, will be 
protected in refusing to answer, simply on 
the ground that his answer would have 
a direct and certain effect to disgraoe him, 
is a matter not olearly agreed upon. There 
is good reason to hold that a witness should 
be compelled to answer in suoh a case ; 1 
Stark. Ev. 144; 1 C. & P. 85; 2 Swanst. 
216; 2 Camp. 637 ; 8 Yea tee 420. But the 
whole matter is one that is largely subject 
to the disoretion of the oourts ; 1 Greenl. 
Ev. §§ 481, 448. 

There seems no doubt that a witness is 
in no case competent to allege his own tur¬ 
pitude, or .to give evidenoe which involves 
his own infamy or impeqohes his most 
solemn acts, if he be otherwise qualified to 
; Stark. Ev. 1787. See W Cent. L. 

The privilege given by the 5th amend¬ 
ment to the constitution, that no person 
shall be compelled in any criminal ***** to 
be a witness against himself, extends to a 
proceeding before a grand jury; 142 U. 
9. 547. The provision of the Interstate 
Commerce Commission Act, com pelling 
parties to testify even though the evidence 


may tend to criminate them, is not in oon- 
fliot with the fifth amendment, since the 
statute itself protects them from punish¬ 
ment J 161 U. S. 591, Affirming 70 Fed. 
Rep. 46; Field, Gray, Shims, and White, 
J J., dissenting. See Interstate Com¬ 
merce Commission. 

The course of examination is, first, a 
direct examination by the party producing 
the witness ; then, if desired, a crowe-ex- 
amination by the adverse party, and a re¬ 
examination by the party producing; 1 
Star tie, Ev. 123, 129. As to the direct ex¬ 
amination, the general rule is that leading 
questions, i. e. such as suggest the answer 
expected or desired, cannot be put to a 
witness by the party producing him. But 
this rule has some reasonable exceptions ; 
1 Greenl. Ev. § 434. See 35 Neb. 351 ; 97 
Ala. 681 ; as, where a witness is hostile, 
leading questions are proper; 43 Ill. App. 
180; 62 Mich. 451 ; also when the answers 
of a witness have taken by surprise the 
party calling him ; 154 U. S, 184. A court 
of error will not reverse because a leading 
question was allowed ; 87 Pa. 124 ; 22 N. 
J. 372 ; 8 Allen 466 ; 189 Ill. 644 ; 1 Misc. 
Rep. 364; contra, 99 Ill. 368. As the al¬ 
lowance of leading questions is largely in 
the discretion of the trial judge, the appel¬ 
late court will reverse for such cause only 
where there has been an abuse of discre¬ 
tion ; 91 Mich. 611. See 75 Hun 17; 85 
Wis. 615; 91 Ga. 819; 154 U. S. 184; 53 
Mo. App. 102 ; 75 la. 742. See Leading 
Question. 

Leading questions, however, are allowed 
upon cross-examination. See, generally, 
Cross-Examination. 

The right of re-examination extends to 
all topics upon which a witness has been 
cross-examined; but the Witness cannot 
at this stage, without permission of the 
oourt, be questioned as to any new faotg 
unconnected with the subject of the cross- 
examination and not tending to explain it; 
1 Greenl. Ev. § 467. 

But the court may in all cases permit a 
witness to be called either for further ex¬ 
amination in chief, or for further cross- 
examination ; Steph. Ev. art. 126; and 
may itself recall a witness at any stage of 
the proceedings, and examine or cross- 
examine, at its discretion ; 6 C. & P, 658. 
If new matter is introduced on the re¬ 
examination, by permission of the court, 
the adverse party may further cross- 
examine upon that matter ; Steph. Ev. art. 
127. 

A party cannot impeach the credit of 
his own witness. But ne is sometimes, in 
cases of hardship, permitted to contradiot 
him by other testimony ; 1 Stark. Ev. 147 ; 
1 Greenl. Ev. § 442. And a party bona fide 
surprised at tne unexpected testimony of 
his witness may be permitted to interrogate 
him, as to previous declarations alleged to 
have been made by him inconsistent with 
his testimony, the object being to prove 
the witness’s reoollection, ana to lead 
him, if mistaken, to review what he has 
said ; 1 Whart. Ev. § 549. See infra . 

The credit of an adversary’s witness may 
be impeached by cross-examination, or by 
general evidence affecting his reputation 
for veracity (but not by evidence of par¬ 
ticular facts which otherwise are irrele¬ 
vant and immaterial), and by evidence of 
his having said or done something before 
which is inconsistent with his evidence at 
the trial. Also, of course, he may be con¬ 
tradicted by other testimony; 1 Greenl. 
Ev. §§401. But he oannot be contradicted 
as to collateral and irrelevant matter on 
which he was cross-examined ; 66 Miss. 
106; 75 Cal. 108; 76 la. 67; 89 Kan. 115; 
87 N. C. 443 ; 58 Ark. 125. In some states 
evidence may be given of a witness’s gen¬ 
eral reputation (q. v.): 4 Wend. 257; 2 
Dev. 209; 115 Mo. 419. See 29 Mich. 173 ; 
07 id. 481. But’ the testimony of a witness 
oannot be impeached by evidence of par¬ 
ticular crimes; 96 Ala. 45; nor can a 
woman be impeached by evidence of the 
lack of chastity; 84 Mioh. 680. See Im¬ 
peachment. 

In order to test a witness’s accuracy, 
veracity, or credibility, he may be cross- 
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examined as to “ his relatione to either of 
the parties or the subject-matter in dis¬ 
pute ; his interest, his motives, his way of 
life, his associations, his habits, his prej¬ 
udices, his physicial defects and infirmities, 
his mental idiosyncrasies, if they affect his 
capacity; his means of knowledge and 
powers of discernment, memory, and de¬ 
scription—may all be revelant." May's 
Steph. Ev. art. 129. But it has been, said 
that questions otherwise irrelevant can¬ 
not be asked for the purpose of testing his 
moral sense; 4 Cush. 593. He cannot be 
discredited by asking him if he has not 
been Impeached as a witness upon the trial 
of another action; 76 Cal. 192. 

Generally, where proof is to be offered 
that a witness has said or done something 
inconsistent with his evidence, a founda¬ 
tion must first be laid and an opportunity 
for explanation offered, by asking the wit¬ 
ness himself whether he has not said or 
done what it is proposed to prove, specify¬ 
ing particulars of time, place, and person ; 
1 Greenl. Ev. § 462 ; 2 Br. <fc B. 313; 16 
How. 88 ; 76 Pa. 83; 182 U. S. 394 ; 98 N. 
C. 708 ; 97 Mo. 165; 77 Ga. 781 ; 23 Neb. 
683 ; 74 la. 623 ; 86 Ala. 110 ; 137 U. S. 507 ; 
but in other cases it has been held that no 
foundation need first be laid ; 17 Mass. 160 ; 
68 Mo. 35 ; 22 Conn. 622 ; 31 Vt. 442. Such 
statements made on other occasions must 
be material to the cause; 32 W. Va. 177. 
Statements introduced for contradictions 
must be those of the witness; 160 U. S. 70. 
The failure to lay a proper foundation can¬ 
not avail on appeal, where it was ap¬ 
parent that the witness understood the 
occasion referred to and had full oppor¬ 
tunity to explain deficiencies; 83 Fed. 
Rep. 147. 

In England and Massachusetts, by stat¬ 
ute, the same course may be taken with a 
witness on his examination in chief, if the 
judge is of opinion that he is hostile to 
the party by whom he was called, and 
permits the question. Apart from statute 
such evidence has not generally been con¬ 
sidered as admissible ; May's Steph. Ev. art. 
131; 56 N. Y. 585 ; 40 Cal. 384 ; if the sole 
effect is to discredit; but if the purpose be 
to show the witness he is in error, it is ad¬ 
missible ; 15 Ad. & E. 378 ; 53 N. Y. 230. 

Proof of declarations made by a witnea 
out of court in corroboration or the testi¬ 
mony given by him At the trial is, as a 
general rule, inadmissible. See 83 Ala. 5 ; 
27 Tex. App. 847. But when a witness is 
charged with having been actuated by 
some motive prompting him to a false 
statement, or that the story is a recent 
fabrication, it may be shown that he made 
similar statements before any such motive 
existed ; 68 Ill. 514 ; 48 Cal. 85 ; 11 How. 
480 ; 74 Cal. 1. See 98 N. C. 629; 103 id. 
419. 

Evidence of general good reputation 
may be offered to support a witness, 
whenever his credit is impeached, either by 
general evidence affecting his reputation, 
or on cross-examination ; 1 Greenl. Ev. § 
469 ; 77 Ga. 563. 

A party cannot attack the credibility of 
his own witness in the case, even after he 
has become the witness of his adversary ; 
5 So. Rep. (Ala.) 829; except where the 
witness does not testify as he did on the 
preparatory examination and his testimony 
is unfavorable; 42 111. App. 178; 151 U. S. 
308 ; the contradiction of such witness 
maybe allowed; 79 Ga. 605; 111 N. C. 
814. 

MODIFICATION'S OP THE COMMON LAW. 
There have been various important modi¬ 
fications of the common Law as to witnesses, 
in respect of their competency and other¬ 
wise, as well in England as in this country. 
A general and strong tendency is manifest 
to do away with the old objections, to the 
competency of witnesses, and to admit all 
persons to testify that can furnish any 
relevant and material evidence,—leaving 
these to judge of the credibility of the wit¬ 
nesses. Such is the law and practice in 
most English and American jurisdictions. 
The statutes vary in their terms, and the 
decisions should be read in connection 
with them. 


WIT5HI8, HOSTILE. See Hostile 
Witness. 

WITNB88. See Incrimination; Ul¬ 
troneous Witness. 

vV It WORD. Witword is explained in 
Anglo-Saxon dictionaries as applying to 
testaments and bequests, but the word is a 
peculiar and well-authenticated Northern 
term made out to mean a legally allowed 
claim, more especially the right to vindicate 
ownership or possession by one’s affirmation 
under oath. Vinogradoff, 9. 

WOLF'S HEAD. In Old Xnsliah 
Law. See Caput L uklh um . 

WOMAN'S SUFFRAGE. See Con¬ 
stitution op the United States, Nineteenth 
Amendment. 

WOMEN. All the females of the hu¬ 
man species. All such females who have 
arrived at the Ago of puberty. Mulieris 
appellations etiam virgo virx poteh* con - 
tinetur. Dig. 50. 16. 13. 

A woman by the fact of marriage invests 
herself with the nationality of her hus¬ 
band; 13 Op. Att. Gen. 128; 14 id. 402; 
contra , 2 Knapp, P. C. 364. See Domicil. 

Single or unmarried women have all the 
civil rights of men; they may, therefore, 
enter into contracts or engagements; sue 
and be sued; be trustees or guardians ; 
they may be witnesses, and may for that 
purpose attest all papers; but they are, 
generally, not possessed of any political 
power ; and are not as citizens eligible to 
public office or entitled to vote; 1§ How, 
387; 21 Wall. 162; but in many of the 
states they may vote at school elections as 
in Colorado, Montana, The Dakotas, Idaho, 
Wisconsin, Massachusetts, Illinois, Kan¬ 
sas, Nebraska, Washington, and Wyoming. 

As to the right of a woman to practise 
law, see Attorney. 

If the constitution of a state prevents a 
woman from being a member of a school 
committee, it must be by force of some 
express provision thereof or else by neces¬ 
sary implication arising from the nature 
of the office itself; 115 Mass. 602 ; and 
where an office is created and regulated 
by statute and the constitution confers 
upon the general court authority to name 
and settle all civil officers within the com¬ 
monwealth, the election and constitution of 
whom are not otherwise provided for in 
the constitution, a woman may fill a local 
office of an administrative character ; id. ; 
but see 83 Ky. 464, where it was held that 
when a*woman is excluded from the right 
to vote for any particular office, she is also 
excluded from the right to hold the office 
voted for. In California they may pursue 
any lawful business or profession ; Cons, 
of Cal. art. 20, § 18. In Illinois, a woman 
may be a master in chancery ; 99 Ill. 501; 
and in Iowa, a county recorder ; Laws of 
1880, c. 40, See 25 Alb. L. J. 104. In Colo¬ 
rado, a deputy clerk ; 11 Colo. 191 : a po¬ 
liceman; 19 Co. Ct. Rep. (Pa.) 657. 

It has been held that a woman may not 
be a justice of the peace ; 107 Mass. 804 ; 
62 Me. 596 ; or a jailer ; 83 Kr. 457 ; or a 
superintendent of a medical hospital for 
the insane ; 29 Ohio St. 847 ; or a member 
of a board of workhouse directors ; 4 Ohio 
C. C. 329 ( contra , 136 Mass. 578); or 

county superintendent of schools; 29 Ore. 
464 ( contra , 18 Wash. 360; 115 Mass. 602 ; 
16 Kan. 601; 83 Minn. 345); or school di¬ 
rector ; 89 S. W. Rep. (Mo.) 81; or a no¬ 
tary publio; 51 N. E. Rep. (Ohio) 135; 150 
Mass. 686. In England a woman may be 
elected to the office of Bexton ; 7 Mod. 263 ; 
or governor of a workhouse ; 2 Ld. Raym. 
1014 ; or overseer; 2 Term 395 ; or a com¬ 
missioner of sewers; 13 Vin. Abr. 159 ; but 
a woman is not entitled to vote at elections 
for members of parliament; 88 L. J. C. P. 

25 ; Whart. Lex. ; Morse on Citizenship ; she 
may act as postmistress in the United 
States. See Married Woman ; Naturali¬ 
zation ; 88 L. R. A. 208. 

WOODGELD. In Old English 
Law. To he free from the payment of 
money for taking of wood in any forest. 
Co. Litt. 233 a. The same as Pudzeld. 
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WOODMOTE. The court of attach¬ 
ment. Cowel. 

WO ODS. A piece of land on which 
forest-trees in great number naturally 
mw. According to Lord Coke, a grant 
to another of omnes boacos suo8, all his 
woods, will pass not only all his trees, but 
the land on which they grow. Co. Litt. 
4 b. See 72 Me. 459. A field grown up in 
wire-grass surrounded by a fence and used 
for pasturing is not a woods. 84 N. Car. 
26£; but see 5 Jones 4. See Tdcbxs * 
Salk. 1 

WOODWARD. An official who looked 
after the vert, venison and wood in a forest. 
He was permitted to carry the weapon 
known as a forest bill, but not a bow and 
arrow’s. Byrne. 

WOOL. The word “Merino" as applied 
to wool “means primarily and popularly" a 
fine long-staple wool, which commands the 
highest price. The words “Australian wool" 
mean a distinct commodity, a fine grade of 
wool grown in Australia. The word “woof" 
when used as an adjective means made of 
wool. The word “worsted" means primarily 
and popularly a yarn or fabric made wholly 
of wool. A substantial part of the consuming 
public, and also some buyers for retailers 
and sales people, understand the words 
“Merino," “Natural Merino," “Gray Meri¬ 
no,” “Natural Wool,” “Gray Wool,” “Aus¬ 
tralian Wool,” and “Natural Worsted," to 
mean all wool. 258 U. S. 491. 

WOOLSACK. The seat of the lord 
chancellor in the house of lords, being a 
large square bag of wool, without back or 
arms, covered with red cloth. The judges, 
king's counsel-at-law, and masters in 
chancery sit also on woolsacks. The cus¬ 
tom arose from wool being a staple of 
Great Britain from early times. Encyc. 
Amer. 

WORDS. 

In a Will. Remote explanation as to the 
use and meaning of a word will be rejected 
when the will offers upon its face a different 
and more obvious one. 201 U. S. 371. See 
Effect of Words ; Noscttur a Sociis ; 
Use of Word. 

Actionable Per Se. At common law, 
“actionable words per se" were such as im¬ 
ported afelony.. 78 Ky. 118. See Actionable 

PER 8E. 

Sec General Words, Construction ;Inter¬ 
pretation ; Libel; Slander. 

WORDS OF LIMITATION. See 
Limit. 

WORK. (v.) To ‘work’ a mining 
claim is to do something toward making it 
productive, such as developing or extracting 
an ore body after it has been discovered. 
252 U. S. 307. 

WORK AND TAB OR. In actions of 
assumpsit it is usual to put in a count, com¬ 
monly called a common cotint, for work 
and labor done and material furnished by 
the plaintiff for the defendant; and when 
theXvork was not done under a special con¬ 
tract the plaintiff will be entitled to recover 
on the common count for work, labor, and 
materials. 4 Tyrwh. 43 ; 2 Carr. & M. 214. 
See Assumpsit ; Quantum Meruit. 

WORKHOUSE. A prison where 
prisoners are kept in employment; a peni¬ 
tentiary. A house where the poor are 
taken care of and kept in employment. 

WORKING CONTRACT. Sec 

Building Contract. 

WORKING DAYS. Working days 
include all days except Sundays ana legal 
holidays and do not include days on which, 
by the custom of the port, baymeu stop 
work on the day of the funeral of one of 
their deceased members ; 84 Fed, Rep. 688. 

In settling laydays, or days of demurrage, 
sometimes the contract specifies “ working 
days ”; in the computation, Sundays and 
custom-house holidays are excluded; 1 Bell, 
Com. 677. See Demurrage; Lay-Days. 
Running or calendar days on which the 
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law permits work to be done. The term 
excludes Sundays and legal holidays, but 
not stormy days: 9 U. S. App. 297 ; 14 Fed. 
Rep. 429; 20 id. 144 ; 19 id. 439. 

Working or lay-days, by the general rule* 
do not commence until the vessel baa ar¬ 
rived at the usual place for unloading ; 1 
U. & C. S&i But where such place is a 
dock, it has been held that they begin when 
she enters the dock, and not when she 
reaches her place of discharge in the dock; 

1 Bing. n. 0. 388. The parties may, how¬ 
ever, stipulate as they please as to the time 
when they shall commence; 5 Bing. N. O. 
71. And it sometimes depends on the us¬ 
age of the port; 34 E. L. & Eq. 805. Usage, 
however, cannot be admitted to v&iy the 
express terms of the contract; Pars. Ship.- 
JtAdm.313. See Demurrage; Lay-Days. 

WORKMANS One who labors; one 
who is employed to do business for another. 
See Master and Servant. 

WORKMEN'S COMPENSATION 

ACTS. Acts providing for the compensa¬ 
tion of a workman by his employer in case of 
accident, conferring on the workman the 
right to compensation for injury received, 
whether negligence on the part of the em¬ 
ployer is proved or not. Stand. Diet. 

Various states have many different pro¬ 
viso ons concerning employments covered. 

It is practically impos-siblb to make a general 
statement about this phase of the acts and 
it is difficult to even group them with any 
degree of accuracy. The statute of each 
State must be examined to determine 
whether acceptance of the act in a particular 
employment is compulsory or elective or 
whether the employment is specifically 
exempted from the operation of the law. 

In a number of States only tbe hazardous 
employments are directly subject to the act, 
but in most of those States the non-subject 
employer can agree with the employees to 
accept its provisions. Dosker’s Manual 
Compensation Law 1917, 3. 

In a majority of the Slates having these 
laws, all employments are subject to the act 
unless they are especially exempted. Gen¬ 
erally domestic, agricultural and casual 
employments are excepted, and often those 
-having less than a stipulated number of 
employees. Id. 

The acts generally exclude employments 
when the laws of the United States have 
provided a rule of liability for injuries 
received in them. Thus accidents to em¬ 
ployees of railroads engaged in interstate 
commerce are not within the acts. But in 
some States employees engaged in an inter¬ 
state business are covered if the act by which 
the injury was received was of a purely intra¬ 
state nature. Id. 4. See Insurance. 

WORKMEN’S INDUSTRIAL IN¬ 
SURANCE. See Insurance. 

WORSHIP. Honor and homage ren¬ 
dered to God. 59 N. H. 536. See Chris¬ 
tianity ; Disturbance op Public Wor¬ 
ship; Religion. 

In English Law. A title or addition 
given to certain persons. Co. 2d Inst. 666 ; 
Bacon, Abr. Misnomer (A 2). 

WORSTED. See Wool. 

WORTHIEST OF BLOOD. An ex¬ 
pression used to designate that in descent 
the sons are to be preferred to daughters, 
which is the law of England. See some 
singular reasons given for this, in Plowd. 
805 . 

WOULD, COULD. The substitution 
of “would” for “could” in an instruction 
to the jury in this case held not to have 
affected the minds of the jurors. 218 U. S. 
87. 

WOUND. Any lesion of the body. 

In this it differs from the meaning of 
the word when used in surgery. The latter 
only refers to a solution of continuity ; 
while the former comprises not only these, 
but also every other kind of accident, such 
as bruises, contusions, fractures, disloca¬ 
tions, and the like. Cooper, Surg. Diet.; 
Dunglison, Med. Diet. 


Under the statute ft Oeo. IV. o. it, a IB, It has been 
heUl In England that to make a wound. In orlmlnal 
cases, there muit be an Injury to the person by 
whlah the akin la broken ; 0 C. & P. «4. See Dsatb. 

WOUNDING. Tho offense of inflicting 
a wound. An aggravated species of bai¬ 
lor}*, consisting in giving another some 
dangerous hurt. 3 Bl. Com. 121. 


WRECK (called in law Latin tereocum 
m art’s, and in law French wrec de mer). 

Such goods as after a shipwreck are cast 
upon the land by the sea, and left there 
within some country so as not to belong to 
the jurisdiction of the admiralty, but to 
the common law. Co, 3d Inst. 167 ; 1 Bla. 
Com. 290. A ship becomes a wreck when, 
in consequence or injuries received, she is 
rendered absolutely unnavigable, or unable 
to pursue her voyage, without repairs ex¬ 
ceeding the half of her value ; 6 Mass. 479. 

A sunken vessel is not a wreck, but dere¬ 
lict ; wreck applies to property oast upon 
land by the sea; 7 N. Y. 555 ; 38 Fed. Rep. 
503. See Sunken Wreck. 

Goods found at low water, between high 
and low water mark, and goods between 
the same limits partly resting on the 
ground, but still moved by the water, are 
wreck; 8 Hagg. Adm. 257, 294. Wreck, 
by the common law, belongs to the king 
or his grantee; but if claimed by the true 
owner within a year and a day the goods, 
or their proceeds, must be restored to him, 
by virtue $T stat. Westm. I., 8 Edw. I. c. 

4. Ships and goods found derelict or 
abandoned at sea belonged until lately to 
tbe office of the lord high admiral, by a 
grant from the crown, but now belong to 
the national exchequer, subject, however, 
to be claimed by the true owner within a 
year and a day ; 1 Hagg. 383. 

But in America the king's right in the 
sea-shore was transferred to the colonies, 
and therefore wreck cast on the sea-shore 
belongs to the owner of the shore, as 
against a mere stranger, if not reclaimed ; 
13 Pick. 255. See, also, 113 Mass. 377. 

In this country, the several states border¬ 
ing on the sea have enacted laws provid¬ 
ing for the safekeeping and disposition of 
property wrecked on the coast. In one 
case, it was held that the United States 
succeeded to the prerogative of the British 
crown, and are entitled to derelict ships or 
goods found at sea and unclaimed by the 
true owner; but in the southern district 
of Florida it is held that such derelicts, in 
the absence of any act of congress on the 
subject, belong to the finder or salvor, 
subject to the claim of the true owner for 
a year and a day. Marv. Wreck. Steal¬ 
ing from a wrecked or distressed ship, 
etc., wilfully obstructing the escape of any 
person endeavoring to save his life there¬ 
from, showing false lights, or extinguishing 
any true one, with iutention to bring any 
vessel, etc., into danger, distress, or ship¬ 
wreck, are made felony, punishable by 
fine and imprisonment, by act of congress 
of March 3, 1825 ; R. S. § 5358; 12 Pet. 72. 
Wrecked goods upon a sale or other act of 
voluntary importation become liable to 
duties; 9 Cra. 387. See Salvage ; Total 
Loss. 

WRIT. A mandatory precept, issued 
by the authority and in the name of the 
sovereign or the state, for the purpose of 
compelling the defendant to do something 
therein mentioned. 

It is issued by a court or other com¬ 
petent jurisdiction, and is returnable to 
the same. It is to be under seal and tested 
by tho proper officer, and is directed to 
the sheriff or other officer lawfully author¬ 
ised to execute the same. Writs are 
divided into—original, of mesne process, 
of execution. See 3 Bla. Com. 378 ; Gould, 
PI. c. 2,s. 1. 

The list of original writs was not the 
reasoned soheme of a provident legislator, 
calmly devising apt remedies for all con¬ 
ceivable wrongs, rather it was the out¬ 
come of the long and complicated 
struggle whereby the king drew into his 
court all the litigation of the realm. The 
statute of Westminster 2d (1285) allowed 
the chancery to vary the old forms so as 


to suit new oases, but only new cases 
which fall under old law. 

This gave in time one new form of 
action—treHpjuw upon the special case— 
and this again threw out branches which 
came to be considered distinct forms of 
action, namely, assumpsit and trover. 
Equity, again, met some of the new wants, 
but others had to be met by a stretching 
and twisting of the old forma which were 
made to serve many purposes for which 
they were not originally intended ; Poll. 
Torts, 6th ed. 535, note by F. W. Maitland ; 
and see 3 Harv, L. Rev. 217. As to the 
history of assumpsit, see 2 Harv. L. Rev. 
1. 53, by Prof. J. B. Ames. 8©e WEST¬ 
MINISTER 2d, Statute of; Concurrent. 

WRIT DE BONO ET MALO. See 

De Bono et Malo ; Assize. 

WRIT DE CERTIFICANDO. A 

writ for certifying, or requiring a thing to he 
certified. A species of certiorari (q. v.). 

Burrill. 

WRIT DE CONTUMACE CA¬ 
PIENDO. See De Contumace Capiendo. 

WRIT DE EJECTIONS CU8TO- 

DIAE Sec Ejec tion?; Custodial. 

WRIT DE EJECTIONS FIRM2E. 

See Ejectment. 

WRIT DE EXCOMMUNICATO 
CAPIENDO. See De Excommunicato 
Capiendo 

WRIT DE HAilRETICO COMBU- 
RENDO. See De Hjeretico Combu- 

RENDO. 

WRIT DE HOMINE REPLEGIAN- 

DO. See De Homine Repleoiando. 

WRIT DE ODIO ET ATIA. See Db 
Odio et Atia ; Assize. 

WRIT DE PROCEDENDO, AD 
JUDICIUM. See Procedendo. 

WRIT DE RATIONABLLI PARTE 
BONORUM. A writ which was Rued 
out by a widow when the executors of her 
deceased husband refused to let her have 
a third part of her late husband's goods, 
after the debts were paid. Fitzh. N. B. 
284. 

WRIT OF ASSISTANCE. A writ 
issuing out of chancery in pursuance of 
an order, commanding tbe sheriff to eject 
the defendant from certain Lands and to 

g ut the plaintiff in possession. Cowel; 8 
teph. Com. 602; 18 III. 67. An ancient 
writ issuing out of the exchequer. Moz. 
& W. 

A writ issuing from the court of ex¬ 
chequer to tho sheriff commanding him to 
be in aid «f the king’s tenants by Knight’s 
servioe, or the king’s collectors, debtors, or 
accountants, to enforce payment of their 
own dues, in order to enable them to pay 
their own dues to the king. 1 Madox, 
Hist. Exoh. 675. 

A writ commanding the sheriff to assist 
a receiver, sequestrator, or other party in 
chancery to get possession of land with¬ 
held from him by another party to the 
suit. Quincy,Mass. Appx.; 2 Dan. Ch. Pr. 
1062. 

These writs which issue from the equity 
side of the court of exchequer or from any 
oourt of chancery are at least as old as the 
reign of James I., and were formerly in 
common use in England, Ireland, and some 
of the United States; 1 Ves. 454 ; 8 Swanst. 
299, n.; but whether from the odium at¬ 
tached to the name in Massachusetts or 
from the practice in that state to conform 
processes in equity to those at Law, no in¬ 
stance is known of suoh a writ having been 
issued in that commonwealth. Quincy, 
Mass. Appx. 869. 

A wnt of assistance is founded on the 
general principle that a court of equity 
will,when it can do so justly, carry its own 
deorees into full execution without rely¬ 
ing on the co-operation of any other tri¬ 
bunal ; 27 N. J, Eq. 482, where it was re¬ 
marked that it was of comparatively 
recent use in that state, the first instance 
being in 1858. It oan issue only against 
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parties affected by the decree; 101 U. S. 
849 ; the right to it may be lost by laches ; 
09 Ala. 484. The order granting this writ 
Is not appealable; 8 MaoArthur 402. 

It will not issue in favor of a purchaser 
at an execution sale, where there is a bona 
fide contest as to the right of possession ; 
71 Wis. 585. 

Writs of assistance to seize uncustomed 
goods were introduced by statute 12 
Charles II., o. 19, and were perhaps copied 
from the sheriff's patent of assistance; 

4 Doug. 347 ; these writs authorized the 
person to whom they were issued, with the 
assistance of the sheriff, justice of the 
peace, or constable, to enter into any house 
where the goods were suspected to be con¬ 
cealed. One acting under this writ and 
finding nothing was not justified ; 4 Dougl. 
847. See Quincy, Mass. Rep. Appx. ; 1 
Thayer, Cos. Const. L.; 2 Dan. Ch. Pr. 
1082. 

WRIT OF ASSOCIATION. In 

English Practice. A writ whereby cer¬ 
tain persons (usually the clerk of assize 
and nis subordinate officers) are di¬ 
rected to associate themselves with the 
justices and sergeants; and they are 
required to admit the said persons into 
their society in order to take the assizes. 
3 Bla. Com. 59. See Assize. 

WRIT OF CONSPIRACY. The name 
of an ancient writ now superseded by 
the more convenient remedy of an action 
on the case, which might have been sued 
against parties guilty of a conspiracy. 
Fitzh. N. B. 260. 

It did not lie at common law, in any 
case, except when the conspiracy was to 
indict the party either of treason or 
felony ; all tne other cases of conspiracy 
in the books were but actions on the case; 
7 Hill N. Y. 104 


WRIT OF COVENANT. A writ 
which lies where a party claims damages 
for breach of covenant, u e. of a promise 
under seal. 

WRIT OF DEBT. A writ which 
lies where the party claims the recovery 
of a debt, i. e. a liquidated or certain sum 
of money alleged to be due to him. 

This is debt in the debet , which is the 
principal and only common form. There 
is another species mentioned in the books, 
called the debt in the detinet y which lies 
for the specific recovery of goods under a 
contract to deliver them. 1 Chitty, PI. 101, 

WRIT OF DECEIT. The ngpie of a 
writ which lies where one man has done 
anything in the name of another, by 
whioh the latter is damnified and deceived. 
Fitzh. N. B. 217. 

The modern practice is to sue a writ of 
trespass on the case to remedy the injury. 
See Deceit. 

WRIT OF DETIN UE. See Detinue. 

WRIT OF DOWER. A writ which 
lies for a widow claiming the specific 
reoovery of her dower, no part having been 
yet assigned to her. it is usually called a 
writ of dower unde nihil habet. 3 Chitty, 
PI. 898. There is another species, called a 
writ of right of dower , which applies to 
the particular case where the widow has 
received a part of her dower from the 
tenant himself; and of land lying in the 
same town In which she claims the residue. 
This latter writ is seldom used in practice. 
See Do web. 


PI. 138; 2 Saucd. 100, n. 1 ; Bac. Abr. 
Error. 

The first is called a writ of error coram 
nobia or vobis. When an issue in fact has 
been decided, there is not, in general, any 
appeal except by motion for a new trial; 
and although a matter of fact should exist 
which was not brought into the issue, os, 
for example, if the defendant neglected to 
plead a release, which he might have 
pleaded, this is no error in the proceedings, 
though a mistake of the defendant ; Steph. 
Pi. *118. But there are some facts which 
affect the validity and regularity of the 
proceeding itself; and to remedy these 
errors the party in interest may sue out 
the writ of error corani wbia. The death 
of one of the parties at the commencement 
of the suit, the appearance of an infant in 
a personal action by an attorney and not 
by guardian, the coverture of either party 
at the commencement of the suit, when 
her husband is not joined with her, are in¬ 
stances of this kind ; 1 Saund. 101 ; Steph. 
PI. *119; 1 Browne, Pa. 75. The writ of 
error coram vobis is used to correct errors 
of fact and not of law ; 37 Ill. App. 311. 

The second species is called, generally, 
writ of error, and is the more common. 
Its object is to review and correct an error 
of the law committed in the proceedings, 
which is not amendable or cured at com¬ 
mon law or by some of the statutes of 
amendment or jeofail. See, generally, 1 
Vern. 109; l Salk. 322; 2 Saund. 46, 101; 
8 Bla. Com. 405. 

It lies only to remove causes from a court 
of record. It is in the nature of a suit or 
aotion when it is to restore the party who 
obtains it to the possession of anything 
which is withheld from him, not when its 
operation is entirely defensive ; 3 Story, 
Const. § 1721. And it is considered, gener¬ 
ally, as a new action ; 15 Ala. 9. 

If a writ of error oan ever be issued nunc 
pro tunc , after the lapse of the time allowed 
by law for bringing suits in error, the 
default must be attributable solely to offi¬ 
cial delinquency; 32 Fla. 273. 

A party oannot pursue the remedies of 
appeal and writ of error simultaneously. 
He is not entitled to his writ of error at 
least until the appeal is dismissed ; 30 Mo. 
App. 503. 

A writ of error does not vacate the judg¬ 
ment of the court below ; that continues 
in-force until reversed ; 100 U. S. 81. See 
Appeal ; Bill of Exception. 

WRIT OF EXECUTION. A writ to 
put in force the sentence that the law has 
given. See Execution. 

WRIT OF EXIGI FACIAS, See Ex¬ 
igent ; Exioi Facias ; Outlawry. 

WRIT OF FORMEDON. This writ 
lies where a party claims the specific re¬ 
covery of lands and tenements as issue in 
tail, or as remainder-man or reversioner, 
upon the determination of an estate in 
tail. Co. Litt. 230 6. See Formedon. 

WRIT OF INQUIRT. See Inquisi¬ 
tion ; Inquest. 

WRIT OF MAINPRISE. A writ 
directed to the sheriff (either generally, 
when any man is imprisoned for a bailable 
offence and bail has been refused, or speci¬ 
ally, when the offence or cause of commit¬ 
ment is not properly bailable below), com¬ 
manding him to take sureties for the pris¬ 
oner's appearance, commonly called main¬ 
pernors, and to set him at large. 8 Bla. 
Com. 128. See Mainprise. 


WRIT OF EJECTMENT. See Eject¬ 
ment. 

WRIT OF ENTRY. See Entry, Writ 

of. 

WRIT OF ERROR. A writ issued out 
of a court of competent jurisdiction, 
directed to the judges of a court of record 
in whioh final judgment has been given, 
and commanding them, in some cases, 
themselves to examine the record, in others 
to send it to another court of appellate 
jurisdiction, therein named, to be exam¬ 
ined, in order that some alleged error in 
the proceedings may be corrected. Steph. 


WRIT OF MANDAMUS. See 

Mandamus. 

WRIT OF MESNE. In Old English 
Ta w, A writ which was so called by rea¬ 
son of the words uBed in the writ, namely. 
Unde idem A gui mediusest inter Cel pree- 
fatum B ; that is, A, who is mesne between 
C, the lord paramount, and B, the tenant 
paravail. Co. Litt. 100 a. 

WRIT OF PRX2CIPE. This writ is 
also called a writ of covenant, and is sued 
out by the party to whom lands are to be 
conveyed by fine,—the foundation of which 
is a supposed agreement or covenant that 


the one shall convey the land to the other. 
2 Bla. Com. 349. 

WRIT OF PREVENTION. This 
name is given to certain writs which may 
be issued in anticipation of suits which 
may arise. Co. Litt. 100. See Quia Timet. 

WRIT OF PRIVILEGE. Sec Privi¬ 
lege, Writ of. 

WRIT OF PROCESS. See Process ; 
Action. 

WRIT OF PROCLAMATION. A 

writ which issues at the same time with 
the exigi facias , by virtue of stnt. 31 EJiz. 
c. 3, s. 1, by which the sheriff is com¬ 
manded to make proclamations in the 
statute prescribed. 

When it is not directed to the same 
sheriff as the writ of exigi facias is, it is 
called a foreign writ of proclamation, 4 
Reeve, Hist. Eng. Law 261. 

WRIT OF PROHIBITION. See 
Prohibition. 


WRIT OF QUARE IMPEDIT. See 

Quare Impedit. 

WRIT OF RECAPTION. A writ 
which lies where, pending an action of re¬ 
plevin, the same distrainer takes, for the 
same supposed cause, the cattle or goods 
of the same distrainee. See Fitzh. N. B. 
169. 

This writ is nearly obsolete, as trespass, 
which is found to be a preferable remedy, 
lies for the second taking ; and, as the de¬ 
fendant cannot justify, the plaintiff must 
necessarily recover damages proportioned 
to the injury. 

WRIT OF REPLEVIN. See Re¬ 
plevin. 

WRIT OF RESTITUTION. A writ 
which is issued on the reversal of a judg¬ 
ment commanding the sheriff to restore 
to the defendant oelow the thing levied 
upon, if it has not been sold, and, if it has 
been sold, the proceeds. See Restitution. 


WRIT OF BIGHT. The remedy ap¬ 
propriate to the case where a party claims 
the specific recovery of corporeal heredita¬ 
ments in fee-simple, founding his title on 
the right of property, or mere right, aris¬ 
ing either from his own seisin or the seisin 
of nis ancestor or predecessor. Fitzh. N. 
B. 1 (B) ; 3 Bla. Com. 391. 

At common law, a writ of right lies only 
against the tenant of the freehold de¬ 
manded ; 8 Cra. 239. 

This writ brings into controversy only 
the rights of the parties in the suit; and a 
defence that a third person has better title 
will not avail ; 7 Wheat. 27 ; 3 Pet. 133 ; 8 
Bingh. N. 8. 434; 6 Ad. A E. 103. 

WRIT OF SUMMONS. See Sum¬ 
mons. 


WRIT* OF TOLL. In English Law. 

The name of a writ to remove proceedings 
on a writ of right patent from the court- 
baron into the county oourt. 8 Bla. Com. 
App. No. 1, § 2. 

WRIT OF T RIAL . In English Law. 

A writ directing an action brought in a 
superior court to be tried in an inferior 
court or before the under-sheriff, under 
stat. 3 & 4 Will. IV. c. 42. It is now 
superseded by the County Courts Act of 
18o7, o. 142, s. 0, by which a defendant in 
certain cases is enabled to obtain an order 
that the action be tried in a county court ; 
8 Steph, Com. 515, n. 

WRIT OF WASTE. The name of a 
writ to be issued against a tenant who has 
committed waste of the premises. See 
Waste. 


WRIT PRO RETORNO RABEN- 
O. In Practioe. The name of a 
rit whioh recites that the defendant was 
immoned to appear to answer the plain¬ 
er in a plea whereof he took the cattle or 
ie said plaintiff (specifying them) , and 
ist the said plaintiff afterwards made de¬ 
mit. wherefore it was then considered 
lat the said plaintiff and his pledges of 
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prowoutiag should be in mercy. end that 
the said defendant wh oni d go without day, 
and that he should hem return of the 
cattle aforesaid. It then commands the 
sheriff that he should cause to be returned 
the cattle aforesaid to the said defendant 
without delay, etc. 2 Sell. Pr. 168. 

WRITER OF THE TALLIES. In 
BngLandL An officer of the exchequer 
whose duty it was to write upon the taUies 
the letters of tellers' hi 11a The offloe has 
long been abolished. See Tally. 

WRITERS TO THE SIGNET. In 
Sootoh Law. Anciently, clerks in the 
office of the secretary of state, by whom 
writs passing the king's signet were pre¬ 
pared. Their duty now is to prepare the 
warrants of all lands flowing from the 
crown, and to sign almost all duigenciee of 
the law affecting the person or estate of a 
debtor, or for compelling implement of 
decree of superior court. They may act as 
attorneys or agents before the court of sea* 
sions and have various privileges. Bell, 
Diet. Clerk to Signet. 

WRITING. The act of forming by the 
hand letters or characters of a particular 
kind, on paper or other suitable substance, 
and artfully putting them together so as 
to convey ideas. 

The word 4 * writing," when not used in 
connection with analogous words of more 
special meaning, ia an extensive term, and 
may be construed to denote a letter from 
one person to another. But such is not its 
ordinary and usual acceptation. Neither 
in legislative enactments nor in common 
intercourse are the two terms “letter** 
and “ writing ” equivalent expressions. 
In law the term “ writing ” is much more 
frequently used to denote legal instru¬ 
ments, such as deeds, agreements, memo¬ 
randa, bonds, and notes, etc. In the statute 
of frauds the word occurs in that sense 
in nearly every section. But in its most 
frequent and most familiar sense the term 
'* writing” is applied to books, pamphlets, 
and the literary .and scientific productions 
of authors ; 135 U. S. 258, 

It differs from printin g , whioh is the 
formation of words on paper or other proper 
substance by means of a stamp, some¬ 
times by writing is understood printing, 
and sometimes printing and writing mixed. 


See 0 Pick. 812. A theatre ticket is the 
■utneot of forgery. •• Printing** Is “ writ¬ 
ing' in the legal sense of the term, and 
an instrument, the words of which are 
printed either wholly or in part, is equally 
valid with an instrument written by & 
pen ; 34 Fed. Rep. 652 , 127 U. S. 467. 

Many contracts are required to be in 
writing ; all deeds for real estate must be 
in writing, for it cannot be conveyed by a 
contract not in writing, yet it is the con¬ 
stant practice to make deeds portly in 
printing and partly in writing. Wills, ex¬ 
cept nuncupative wills, must be in writ¬ 
ing. and signed by the testator; and nun¬ 
cupative wills must be reduced to writing 
by the wit nesses within a limited time 
alter the testator’s death. 

Records, bonds, bills of exchange, and 
many other engagements must, from their 
nature, be made m writing. 

The notes of a stenographer, taken when 
the witness gives his oral testimony ia 
court, is a “ taking in writing,” aa required 
by a statute ; 82 La. Ann. 048. 

As to a writing being in lead pencil, see, 
generally, 45 La. Ann. 631; 188 Pa. 245; 
84 id. 510; 12 Johns. 102: Will. 

See Alteration ; Forgery ; Frauds, 
Statute op ; Language ; Sajlb ; Type¬ 
writing ; Stenographer. 

WHITING OBLIGATORY. A bond; 
an agreement reduced to writing, by 
which the party becomes bound to perronn 
something, or suffer it to be done. 

WHITTEN INSTRUMENT. A 

judgment and a tax duplicate have been 
held not to be written instruments, within 
the meaning of a statute requiring a copy 
to be filed with the pleadings; 38 Ind. 48: 
89 id. 172. 

WRITTEN LAW. Statute law , law 
deriving ns force from express legislative 
enactment. 1 HI. Com. 02, 85. 

WRONG. An injury; a tort; a viola¬ 
tion of right. 

In its broad sense, it includes every in¬ 
jury to another, independent of tbe motive 
oausing the injury ; 80 Kan. 570. 

A wrong is an invasion of right to the 
damage of tbe party who suffers it. It 
consists in the injury done, and not com¬ 
monly in the purpose or mental or physical 


capacity of the person or agent doing It. 
It may or may not have been done with 
bad motive; the question of motive ia 
usually a question of aggravation only: 
148 N. Y. 447. 

In its most usual sense, wrong signifies 
an injury committed to the person or prop¬ 
erty of another, or to his relative rights 
unconnected with contract; and these 
wrongs are committed with or without 
force. But in a moro extended significa¬ 
tion, wrong includes the violation of a 
contract *, a failure by a man to perform 
his undertaking or promise is a wrong or 
injury to him to whom it was made; 8 
Bla. Com. 158. 

A public wrong is an act whioh is injuri¬ 
ous to the publio generally, commonly 
known by the name of crime, misdemean¬ 
or, or offence; and it is punishable in 
various ways, such as indictments, sum¬ 
mary proceedings, and, upon conviction, 
by death, imprisonment, fine, eto. 

Private wrongs, whioh are injuries to 
individuals, un&ffeoting the publio; these 
ire redressed by actions for damages, eto. 
See Remedies ; Tort. 

WRONGK-DOER. One who commits 
an injury; a tort-feaaor. See Dane, Abr. 

WRONGFUL ACT. The words 
“wrongful act" held to denote any and all 
kinds of acts from which negligence could 
arise. 24 S. W, 619. 


WRONGFULLY. In a wrong man-' 
oer; unjustly; in a manner contrary to 
the moral law, or to justice. Webster, 
cited 91 Ind. 686, 

WRONGFULLY INTENDING. 
In Pleading. Words usqd in a declara¬ 
tion when in an aotion for an injury the 
motive of the defendant in committing it 
can be proved; for then his malicious in¬ 
tent ought to be averred. This is suffi¬ 
ciently done if it be substantially alleged, in 
general terms, as wrongfully intending, 
3 Bonvier, Inst. n. 2875. 

WYOMING. One of the states of the 
United States. 

Wyoming became one of tbe states of the Union 
by virtue of the act of congress of July 10, 1900. 

By act of congress, approved July SS, 1868, the 
territory of Wyoming was constituted. See Mon- 
tasa ; Nsw Mexico. 


X, Y, z. 


X-RAY. While a picture produced by an 
u X-ray’' camiot be verified as a true repre¬ 
sentation of the subject in the same way that 
a picture made by a camera can be, the rule 
in regard to the use of ordinary photographs 
on the trial of a cause applies to photographs 
of the internal structure and conditions of 
the human body taken by the aid of “X-rays 1 ' 
when verified by proof that they are a true 
representation. 157 Ky. 107, 162 S. W. 536. 

Y. 

YACHT. A light sea-going vessel for 
the purpose of pleasure, racing, and the 
like. See Vessel. A steam pleasure 
yacht is an “ ocean going vessel ” and not 
a coasting vessel; 150 U. S. 674. 

By the act of January 25,1867, foreign- 
built yachts thereafter purchased by 
American citizens are subject to tonnage 
duties ; 106 U. S. 110. See 143 U. S, 47$; 
[18971 A. C. 59; Vessel; Ship; Naviga¬ 
tion Rules. 

YABD. A measure of length, contain¬ 
ing three feet, or thirty-six inches. 

A piece of land inclosed for the use and 
accommodation of' the inhabitants of a 
house. In England it is nearlv synony¬ 
mous with backside. 1 Chitty, Pr. 176; 1 
Term 701. 

YABD LAND. In Old English Law. 

A quantity of land containing twenty- 
acres. Co. Litt. 09 a. 

YEAB. The period in which the revolu¬ 
tion of the earth round the sun, and the 
accompanying changes in the order of 
nature, are completed. 

The civil year differs from the astronom¬ 
ical, the latter being composed of three 
hundred and sixty-five days, five hours, 
forty-eight seconds and a fraction, while 
the former consists sometimes of three 
hundred and sixty-five days, and at others, 
in jeap-years, of three hundred and sixty- 
six days. 

The year is divided into half-year, which 
consists, according to Co. Litt. 135 6, of 
one hundred and eighty-two da vs; and 
quarter of a year, which oonsists of ninety- 
one days. Id,; 2 Rolle, Abr. 531,1. 40. It 
is further divided into twelve months. 

The civil year commences immediately 
after twelve o’clock at night of the thirty- 
first day of December, that is, the first 
moment of the first day of January, and 
ends at midnight of the thirty-first day of 
December twelve months thereafter. See 
Com. Dig. Annus; 2 Chitty, Bla. Com. 140. 
Before the alteration of the calendar from 
old to new style in England (see Bissex¬ 
tile) and the colonies of that country in 
America, the year in ohronological reckon¬ 
ing was supposed to commence with the 
first day or January, although the legal 
year did not commence until March 35, the 
intermediate time being doubly indicated ; 
thus February 15, 172f, and so on. This 
mode of reckoning was altered by the 
statute 24 Geo. EL o. 33, which gave rise 
to an act of assembly of Pennsylvania, 
passed March 11, 1753, 1 Smith, Laws, 317, 
conforming thereto, and also to the repeal 
of the act of 1710. 

In New York it is enacted that when¬ 
ever the term “year" or “yeara" is or 
shall be used in any statute, deed, verbal 
or written contract, or any public or 
private instrument whatever, the year 
intended shall be taken to consist of three 
hundred and sixty-five days; half a year, 
of a hundred ana eighty-two days; ana 
a quarter of a year, of ninety-two days; 


and the day of a leap year, and the day 
immediately preceding, if they shall occur 
in any. period so to be computed, shall be 
reckoned together as one day. Rev. Stat. 
▼oi. 3 ; o. 19, t. 1, § 8. The meaning of the 
term “year," as used in a contract, is to 
be determined from the connection in 
which it is used and the subject-matter of 
the contract; 77 Cal. 230 ; 73 Ind. 54. See 
Age ; Allowance ; Time ; Regnal Yeans ; 
Old Style. 

The omission of the word 44 year ” in an 
indictment iB not important, provided the 
proper numerals are written after the 
month and day of the month ; 23 Minn. 67. 
An indictment which states the year of 
the commission of the offence in figures 
only, without prefixing “ A. D., M is insuf¬ 
ficient ; 5 Gray 91 ; but it has been held 
otherwise in Maine under a statute-; 47 
Me. 388. See Year of Oub Lord. 

YEAB AND DAY A period of time 
much recognized in law. 

It is not m all cases limited to a precise 
3 alendar year. In Scotland,in computing 
the term, the year and day is to be reckon¬ 
ed, not by the number of days which go to 
make up a year, but by the return or the 
day of tne next year tnat bears the same 
denomination ; 1 Bell, Com. 721. See Bac. 
Abr. Descent (13). In the law of all the 
Gothic nations, it meant a year and six 
weeks. 

It is a term frequently occurring ; for 
example, in case of an astray, if the owner 
challenged it not within a year and a day, 
it belonged to the lord ; 5 Co. 108. So of 
a wreck; Co. 2d Inst. 108. This time is 
given to prosecute appeals and for actions 
m a writ of right, and, after entry or 
claim, to avoid a fine; Plowd. 857 a. And 
if a person wounded die in that time, it is 
murder; Co. 3d Inst. 53; 0 Co. 107. So, 
when a judgment is reversed, a party, not¬ 
withstanding the lapBe of time mentioned 
in the statute of limitations pending that 
action, may commence a fresh action 
within a year and a day of such reversal; 
8 Chitty, Pr. 107. Again, after a vear and 
a day have elapsed from the day of signing 
a judgment no execution oan be issued till 
the judgment be revived by scire facias ; 
Bac. Abr. Execution (H). 

Protection lasted a year and a day ; and 
if a villein remain from his master a year 
and a day in an ancient demesne, he is 
free ; Cunningham, Diet If a person is 
afraid to enter on his land, he may make 
claim as near as possible,—which is in force 
fora year and a day ; 3 Bla. Com. 175. In 
oase of prize, if no claim is made within 
a year and a day, the condemnation is to 
captors as of course ; 2 Gall. 888. So, in 
oase of goods, saved, the court retains 
them till claim, if made within a year and 
a day, but not after that time ; 8 Pet. 4. 

Coke gives various rules as to the propo¬ 
sition that the common law has often 
limited year and day as a convenient time. 
See Co. litt. 254 b; 5 Rep. 218. 

See Possession for Year and Day, by F. 
W. Maitland, in 5 L. Q. Rev. 253, contain¬ 
ing much learning. 

The same period occurs in the Civil Law, 
in the Book of Feuds, the Laws of the 
Lombards, etc. 

YEAR-BOOKS. Books of reports of 
ft iuipn in a regular series (the first one being 
written in 1293 ; 1 Poll. & Maitl. 195), from 
the reign of the English Kin g Edward II., 
1393, inclusive, to tne time of Henry Vin., 
which were taken by the prothonotanes or 
chief scribes of the oourts, at the expense 
of the orown, and published annuallv— 


whence their name Year-BookB. They 
consist of eleven parts, namely :—Part 1. 
Maynard’s Reports temp. Edw. II.; also 
divers Memoranda of the Exchequer temp. 
Edward I. Part 2. Reports in the first ton 
years of Edw. HI. Part 3. Reports from 
17 to 30 Edward HI. Part 4. Reports from 
40 to 50 Edward III. Part 5. Liber Assis- 
sarum; or, Pleas of the Crown temp. Edw. 
III. Part 6. Reports temp. Hen. IV. & 
Hen. V. Parts 7 and 8. Annals ; or, Re¬ 
ports of Hen, VL during bis reign, in 3 
vols. Part 9. Annals of Edward IV. 
Part 10. Long Quinto; or, Reports in 5 
Edward IV. Part 11. Cases in the reigns 
of Edward V., Richard III., Henry VII., 
and Henry VIH. A reference to them by 
a learned judge as mere 44 lumber garrets 
of obsolete feudal law,” indicates their 
practical value in modern times. Wallace, 
Reporters; 2 Wall. Jr. 800. See Reporvh* 
Their usefulness is now, however, con¬ 
sidered rather greater than that. Pro¬ 
fessor Wambaugh (Study of Cases § 98) 
says they ‘‘are the work of skilled law¬ 
yers ; and the reports of cases, when com¬ 
plete, present an adequate view of the 
pleadings." They were Court Rolls, in¬ 
tended for the preservation of the results in 
order to fix tho rights of the parties, but 
not adapted for use a s p recedents. Id. 
See 1 Dougl. v; 1 Co. XXVI. 


YEAB, DAY, AND WASTE (Lat. 
annus , cites, et vastum) is a part of kind’s 
prerogative, whereby be takes the profits 
of the lands and tenements of those at¬ 
tainted of petty treason or felony, for a 
year and a day, but, in the end, may waste 
the tenements, destroy the houses, root up 
the woods, gardens, and pasture, and 
plough up the meadows (except the lord 
of the fee agree with him for redemption 
of such waste); after which the lands are 
to be restored to the lord of the fee. 
Staundford, Prerog. c. 10, fol. 44. By 
Magna Charta, it would appear that the 
profits for a year and a day were given in 
lieu of the waste. 9 Hen. III. c. 22. But 
17 Edw. II. declares the king's right to 
both. 


YEAB OF OUB LORD. In England 
ie time of an offence may be alleged as 
kat of the sovereign's reign, or as that of 
ie year of our Lord. The former is the 
uiftl mode. Hence there “year” alone 
light not indicate the time intended, but 

1 we have no other era, therefore, any 
irticular year must mean that year in 
ir era. 14 Gray 38. The abbreviation 
, D. may be omitted ; and the word year 
not fatal; 47 Me. 393 ; 22 Mo. 71 ; contra. 
Gray 92. See Regnal Y ears. 

years, ESTATE FOB. See Estate 
dr Years. 

YEAS AND NAYS. The list of mem- 
3 rs of a legislative body voting in the af- 
rmative and negative of a proposition. 
The constitution of the United states, 
rt. 1. a 5, directs that “the veas and 
ays of the members of either house, on 
ay question, shall, at the desire of oue- 
fth of those present, be entered on the 
lurnaL" See 2 Story, Const. 801. 
Constitutional previsions some^tee 
Kiuire the yeas and navs to be entered on 

2 journal on final passage of every 

iU. See 68 IU. 100; 22Xl»ch. } 04 ; 54 N. 

370. These directions are clearly un- 
arative: Cooley, Const. Ltm. 171. 

The power of calling theyeaa and nays 
driven by all the constitutions of the 
> viral states; and It is not. in general. 
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restricted to the reaueet of one-fifth of the 
members present, nut may be demanded 
bv a less number; and, in some, one mem¬ 
ber alone has the right to require the cull 
of the yeas and nays. 

YEOMAN. In the United States this 
word does not anpear to have any very 
exact meaning. It is usually put as an ad¬ 
dition to the names of parties in declara¬ 
tions and indictments. In England it 
signifies a free man who has land of the 
value of forty shillings a year. Co. 2d Inst. 
60S ; 2 Dali. 93. The local volunteer mili¬ 
tia raised by individuals with the appro¬ 
bation of the queen are also called yeomen. 
The term yeomanry is applied to tne small 
freeholders and farmers in general. Hal- 
Lam, Cons. Hist c. 1. 

YIELD. To give as claimed of right; 
to resign. 

YIELDING AND PAYING. These 
words, when used in a lease, constitute a 
covenant on the part of the lessee to pay 
the rent ; Platt, Cov. 50 ; 3 Pa. 404 ; 2 Lev. 
006; 3 Term 402 ; 1 B. & C. 416; 2 Dowl. 
& FL 670; but whether it be an express 
covenant or not seems not to be fettled; 
2 Lev. 206 ; T. Jones 102 ; 3 Term 402. 

In Pennsylvania, it has been decided to 
be a covenant running with the land ; 3 
Pa. 464. See 1 Saund. 233, n. 1 ; 9 Vt, 191. 


YORK-ANTWERP RULES. Cer¬ 
tain rule9 relating to uniform bills of lad¬ 
ing formulated by the Association for the 
Reform and Codification of the Laws of 
Nations, now the International Law As¬ 
sociation. 

YORK, CUSTOM OP, is reoognized 

by 22 & 28 Car. II. c. 10, and 1 Jao. II. c. 
17. By this custom, the effects of an in¬ 
testate are divided according to the an¬ 
ciently universal rule of pars raticmabilis. 
4 Burn, Ecol. Law 342. 

YORK, STATUTE OP, The name 
of an English statute, passed at York, 12 
Edw. II. 1318. It contains many wise 
provisions and explanations of former stat¬ 
utes. Barrington, Stat. 174. There were 
other statutes made at York in the reign 
of Edward III., but they do not bear this 
name. 

YOUNG ANIMALS. It is a rule that 
the young of domestic or tame animals be¬ 
long to the owner of the dam or mother, 
according to the maxim. Partus sequitur 
ventrem. Dig. 6. 1. 5.2; Inst. 2.1. 9. See 
Whelp. 

YOUNGER CHILDREN. When 
uBed with reference to settlements of land 
in England, this phrase signifies all such 


ohildren as are not entitled to the rights of 
afl eldest son, including daughters who 
are older than the eldest eon. Moz. & W. 

YOUTH. This word may include chil¬ 
dren and youth of both sexes. 2 Cush. 519. 
528. 


Z. 


ZAJQNDAR, or ZEMINDAR. A 

landholder In India, who is the responsi¬ 
ble collector of revenues on behalf of the 
government. Wilson's Gloss. 

ZINC ORB. A mineral body, con¬ 
taining so much of the metal of rino as to 
be worth smelting. 55 N. J. L 850. 

ZOLL-VEREIN. A union of German 
states for uniformity of customs, estab¬ 
lished in 1819. It continued until the uni¬ 
fication of the German Empire, including 
Prussia, Saxony, Bavaria, Wurtemberg, 
Baden, Hesse-Caasel. Brunswick, and 
Meoklenberg-Strelitz, and all intermediate 
principalities. It has now been super¬ 
seded by the German Empire ; and the 
Federal Council of the empire has taken 
the place of that of the Zoll-vereic. 
Whart. Lex. flee Miller, Const. 439, 
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Al. Of highest qualities. An expression 
which originated in a practice of under¬ 
writers of rating vessels in three classes, A, 
B, and C, and these again in ranks numbered. 
Abbott. 

A and B LISTS. When a limited com¬ 
pany is wound up. all present members are 
liable, in so far as their shares are unpaid, to 
contribute toward the discharge of the 
liabilities of the company. Such members 
form the A list. If their contributions are 
insufficient, then all who have been members 
within one year before the date of the wind¬ 
ing-up order may be required to contribute 
to such extent as their shares were unpaid. 
Such past members form the B list. Byrne. 

A. D. In the year of ouf Lord. See 
Anno Domini. 

A. R. (L. Lat.). Anno Regni. In the 
year of tbe reign. English. 

A COELO USQUE AD CENTRUM 

(L. Lat.). From the heavens to the centre 
of the earth. Rapalje & Lawrence. 

A CUEILLETTE. In French Law. The 
taking of freight on condition that the whole 
cargo can be completed from other sources. 
English. 

A DIGNIORI FIERI DEBET DENOM¬ 
INATE ET RESOLUTIO. The title and 
exposition of a thing ought to be derived 
from, or given, or made with reference to the 
more worthy degree, quality, or species of it. 
Wingate’s Maxims, 265 max. 75. Burrill. 

A FINE FORCE (L. Fr.). Of necessity; 
of pure necessity. Litt. Sect. 455. Burrill. 

A FORFAIT ET SANS GARANTIE. 

A French expression equal to "without 
recourse." English. 

A FOY (L. Fr.). In or under allegiance. 
Yearb., P. 8 Edw. III. 6. Burrill. 

A GRATIA. Out of favor; from mere 
indulgence and not of right. Anderson. See 
Gratis. 

A LI BELLI S (L. Lat.). An officer who 
had charge of ihelibelli or petitions addressed 
to the sovereign. Calvin's Lex. Jurid. A 
name sometimes given to a chancellor 
(concellarius) in the early history of that 
office. Burrill. 

A MANIBUS (L. Lat.). An officer who 
wrote for the emperor; whose hand ( manus ) 
was u&ed for writing; an amanuensis. Calv. 
Lex. Burrill. 

A PALATIO (Lat.). From palatium (a 
palace). Counties palatine are hence so 
called. lBI.Com. 117. Burrill. 

A PIRATIS ET LATRONIBUS CAPTA 
DOMINIUM NON MUTANT. Things 
taken or captured by pirates and robbers do 
not change their ownership. Bynk. Quaest. 
Jur. Pub. b. l.c. 17. 1 Kern's Com. 108, 

184. Burrill. 
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A RESPONSIS (L. Lat.). In Ecclesias¬ 
tical Law. One whose office it was to give 
or convey answers; otherwise termed re- 
sponsolis and apocrisiaritis. One who, being 
consulted on ecclesiastical matters, gave 
answers, counsel, or advice; otherwise termed 
a consiliis. Spelman voc. Apocrisiarius. 
Burrill. 

A SECRETIS (L. Lat.). An officer who 
committed to writing or signed orders made 
in secret council; an officer entrusted with 
private affairs or secrets of state; a secretary. 
Calv. Lex.; Spelman voc. Cancellartus. A 
name anciently given to a chancellor Uon- 
cellarius). Hincmar Epist. 3, c. 16. Burrill. 

A SOCIIS. From its associates; from its 
surroundings; from the context. Anderson. 
See Noscitur. 

ATENERIS ANNIS. From tender years; 
by reason of youth. Anderson. See Neg¬ 
ligence. 

A TORT (L. Fr.). Of. or by. wrong; 
wrongfully. Yearb. M. 3 Hen. VI. 20. 
Burrill. 

A VERBIS LEGIS NON EST RECED- 
ENDUM. From the words of the law there 
must be no departure. 5 Co. 119. Wingate’s 
Max. 25. A court is not at liberty to disregard 
the express letter of a statute in favor of 
supposed intention, l Steph. Com. 71, 
Broom’s Max. 268 (480). Burrill. 

AB ABUSU AD USUM NON VALET 
CONSEQUENTIA. From the abuse of a 
thing you can draw no conclusion as to its 
legitimate use. 1 A. & E. 116. Byrne. 

AB AGENDO. From acting; incapaci¬ 
tated. by mental or physical weakness or any 
other cause, for business or transactions of 
any kind. Abbott. 

AB ANTIQUO (Lat.). Of old, anciently. 
Magna Charta, 9 Hen. III. c. 15; Bract, fol. 
76a. 3 Bl. Com. 95, Burrill. 

AB ASSUETIS NON FIT INJURIA. 

From things to which one is accustomed (or 
in which there has been long acquiescence) 
no injury arises. Jenk. Cent. Intro, viii. If 
a person neglect to insist on his right he is 
deemed to have abandoned it. Ambl. 645; 
3»Bro. C. C. 639. Burrill. 

AB EPlSTOLIS (Lat.). An officer having 
charge of the correspondence ( epistolae ) of his 
superior or sovereign; a secretary. Calv. 
Lex. Spiegelius; Burrill. 

ABACTION. A carrying away by vio¬ 
lence. Abbott. 

ABANDONMENT. In Industrial Prop¬ 
erty. An act by which the public domain 
originally enters or re-enters into the posses¬ 
sion of the thing (commercial name, mark, or 
sign) by the will of the legitimate owner. 
The essential condition to constitute aban¬ 
donment is, that the one having a right should 
consent to the dispossession. Outside of this 
there can be no dedication of the right, 
because there cannot be abandonment in the 
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juridical sense of the word. 221 U. S. 598, 
quoting De Maragy, International Dictionary 
of Industrial Property, and citing 163 U. S. 
186. 

To establish the defence of abandonment 
itis necessary toshow not only acts indicating 
a practical abandonment,, but an actual 
intent to abaRdon. . Acts which unexplained 
would be sufficient to establish an abandon¬ 
ment may be answered by showing that 
there never was an intention to give up and 
relinquish the right claimed. 221 U. S. 598, 
quoting 179 U. S. 31. 

ABBACIA, ABBAT1A (L. Lat.). In Old 
English Law. An abbey. Magna Charta, 
9 Hen. III. c. 33. Burrill. 

ABBAIAUNCE (L. Fr.). Abeyance. See 
Abeyance. 

ABBETTARE, ABETTARE (L. LaL). 
In Old English Law. To abet. Raot. Entr. 
54. Abcilasse et procurasse . To have abet¬ 
ted and procured. Reg. Orig. 134a. Burrill. 
See Abet. 

ABBREVIATIO PLACITORUM. An 
abstract of pleadings previous to the Year 
Books. English. 

ABBREVIATIONUM, ILLE NUMER- 
US ET SENSUS ACCIP1ENDUS EST; 
UT CONCESSIO NON SIT INANIS. In 
abbreviations, such number and sense is to 
be taken, that the grant be not made void. 
Rapalje & Lawrence. 

ABCARIARE (L. Lat.). In Old English 
Law. To carry away. Dyer 70a. Burrill. 

ABESSE (Lat.). In Civil Law. To be 
absent; to be away from a place. Said of a 
person who was extra continentia urbis 
(beyond the suburbs of the city). Dig. 50, 
16; 173, 1. Burrill. 

ABET. See Abbettare (Supp.). 

ABETTATOR (L. LaL). In Old Eng¬ 
lish Law. An abettor. Fleta, lib. 2, c. 65. 
5 7. Burrill. See Abettor. 

ABETTOR. See Abettator (Supp.). 

ABEYANCE. See Abdaiaunce (Supp.). 

ABIGEUS. See Abigo (Supp,). 

ABIGO. To drive away (applied to 
abigeators). English. See Abigeus. 

ABINDE (L. Lat.). In Old English Law. 
From thence. 2 Mod. 27; 6 *d. 252. Burrill. 

ABISHERSING (properly Mishersing). 
In Old English Law. A freedom or im¬ 
munity from forfeitures, or amercements 
Spelman; Burrill. 

ABITIO. A going away. English. 

ABJECTIRE. To lose a cause by default 
or neglect to prosecute. English. 

ABJURE (L. Lat., abjurare\ L. Fr., 
forjurer). To renounce, or abandon, by, or 
upon, oath. Burrill. See Adjuration. 
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ABLOCATE (L., abloeatus, p. p. of’ablocore ). 
To hire out. Obs. Standard Diet. 

Ablocation. In Roman Law. A hiring 
out for money. English. 

ABMATERTERA (Lat.). In the Civil 
Law. A great-great-grandmother's sister 
(abaviae soror). Inst. 3, 6. 4. Dig. 38, 10, 3. 
Called matertera maxima. Id. 38, 10, 10, 17. 
Called by Bracton. abmatertera magna. 
Bract, fol.68b. Burrill. 

ABNORMAL. See Absorption; Adul¬ 
terated Butter (Supp.). 

ABNORMAL. Irregular* departing from 
a fixed rule. A term applied to law affecting 
persons not under natural relations or condi¬ 
tions, as if insane or under age. English. 
See Insane Person; Insanity; Minor. 

ABODE. See Domicil (Supp.). 

ABOUT. In a Contract. A relative 
and frequently ambiguous term whose pre¬ 
cise meaning i9 affected by circumstances 
existing when the word is used in a contract, 
and known to and recognized by the parties. 
212 U. S. 404. 

ABOVE MENTIONED. Quoted above. 
The expression arose from writings or scrolls 
where everything written before was neces¬ 
sarily above. English. 

ABRIDGEMENT OF DAMAGES. The 
right which a court has in certain cases to 
reduce damages. English. See Abridge¬ 
ment. Term concisely stated in Fjta. Abr.; 
Br. Abr.; Ba. Abr.; Vi. Abr. 

ABROGATE (Lat., abrogare, q. v.). To 
undo what has been done in passing a law. 
To annul a law by an act of the same power 
which made it; to annul by authoritative 
act; to repeal. Burrill. See Abrogation. 

ABROGATION. See Abrogate (Supp.). 

ABSOLUTE SALE. See Conditional 
Sale. 

ABSORPTION. Within the Meaning 
of the Act of May 9, 1902, c. 784, 32 Stat. 
193, which defines adulterated butler. Includes 
the introduction of moisture from the out¬ 
side and the incorporation of water into 
the butter, whether it is technically an 
absorption or not. It does not include 
moisture originally contained in the cream 
or butter. The act does not prescribe the 
amount of moisture permissible nor fix any 
rule or criterion by which to determine the 
amount that is deemed "abnormal" or that 
lawfully may be absorbed and incorporated. 
265 U. S. 320. See Adulterated Butter. 

ABUTMENT. The part of a bridge 
which touches the land. Anderson. See 
Bridge. 

AC SI (Lat.). As if. Towns. PI. 23. 27. 
These words frequently occur in old English 
Statutes. Lord Bacon expounds their mean¬ 
ing in the Statute of Uses: "The statute 
gives entry, not simpliciter. but within an 
ac si." Bac. Read. Uses, Works IV, 195. 
Burrill. 

ACAPTE (Fr. IL, Lat., aecapitnm]). In 
French Feudal Law. A species of relief; 
a scignorial right due on every change of a 
tenant. A * feudal right which formerly 
prevailed in Languedoc and Guyenne, being 
attached to that species of heritable estates 
which were granted on the contract of em¬ 
phyteusis. Guyot. Inst. Feod. c. 5, 5 12. 
Burrill. 

ACCELERATOR. See Cure. 

ACCEPT. To receive with approval or 
satisfaction; to receive with intent to retain. 
Abbott. See Acceptance. 

ACCEPTANCE. See Accept (Supp.). 

ACCEPTANCE AU BESOIN (Fr ). In 
French Law. Acceptance in case of need; 
acceptance by one on whom a bill is drawn 
ou besoin. that is, in case of refusal or failure 
of the drawee to accept. Story on Bills, 
J§ 65,254,255. Burrill. 

ACCEPTANCE SUPRA PROTEST. In 
Mercantile Law. Acceptance over protest. 
An acceptance of a bill by a third person after 
protest for non-acceptance by the drawee; 
BUch acceptance being for the honor of the 
drawer, or some particular endorser. 3 Kent's 
Com. 87; Story on Bills, 6 121. Called in 
French Law, acceptance par intervention. 
Id. 5 256. Burrill. 


ACCEPTARE (Lat.). In Old Pleading. 
To accept. Acceptavit , be accepted. 2 Stra. 
817. Non acceptavit, he did not accept. 
4 Man. & Gr. 7. Burrill. 

ACCESSION, DEED OF. In Scottish 
Law. A deed executed by the creditors of a 
bankrupt or insolvent debtor, by which they 
approve of a trust given by their debtor for 
the general behoof, and bind themselves 
to concur in the plans proposed for extri¬ 
cating his affairs. Bell’s Diet. Burrill. 

ACCIDENT. See Accidere (Supp.). 

ACCIDERE (Lat. from ad, to, and cadere, 
to fall). In the Civil Law. To happen; to 
fall; to take place. Ea quae raro acciduni 
non temere in agendis negotiis computantur. 
Things which rarely happen are not |to be] 
rashly [or inconsiderately] taken into account, 
in the transaction of business. Dig. 50, 17, 
64. To happen to; to befall; usually in a 
bad sense. Calv. Lex. An euphemism to 
expressdeath. Id. Burrill. See Accident. 

ACCION (Accyoun, L. Fr.). An action. 
Kelham. Accion sur le cas, an action on the 
case. 


Donaldson, 32 Pa. 204 (1858); Strong J • 
Dubourgh vs. United States, 7 Pet. 625 
(1833). Anderson. 

ACCOUNTABLE. Liable to demand for 
the exhibition of an account; under obliga¬ 
tion to disclose fully the circumstances of a 
transaction involving the investment or 
expenditure of trust funds. Anderson. 

Accountable (I am, in promissory note), 
2 Ld. Raym. 1396; (I am, in letter) 5 Binn 
(Pa.) 195; (I am, in sealed writing) 1 Lev. 47 - 

k:ii -« n ouv Jnst 45g; (in a sUt _ 

are accountable for, see 
596; Will. Trust. 146; 2 
„ J- See Administrator; 

Executor; Trustee. 

ACCOUNTABLE RECEIPT. A written 
acknowledgment of the receipt, by the maker 
of it, of money or other personal property, 
coupled with a promise or obligation to ac¬ 
count for or pay to some person the whole 
or some part thereof. State vs. Riebe, 27 
Minn. 317 (1880); Gilfillan, C. J., Gen. St. 
Minn. 1878, c. 96, § 1; and see Commonwealth 
vs. Lawless, 101 Mass. 32 (1869). Anderson. 


ute) 9 R. I. 539. 

What executors 
1 T. R. 42; 4 Ves. 
Mad. ch. 141, 142 


ACCIPERE (Lat. from ad, to, and capere, 
to take). In tne Civil Law. To receive; 
to take, especially under a will. Brissonius. 
Distinguished from capere (q. v.). Dig. 50, 
16, 71. Burrill. 


ACCOUNTING. The making up and 
rendition of an account, either voluntarily 
or by order of a court. Lovel. Wills 61, 63; 
24 Wend. (N. Y.) 203; 37 Mich. 473. Rapalje 
& Lawrence. 


ACCIPITARE. To pay homage, obedi¬ 
ence, or relief to a lord on becoming his 
tenant or vassal. English. See Vassal, 
Tenant. 


ACCOUNTS RECEIVABLE. In Bank¬ 
ruptcy Law. The "accounts receivable" of 
a debtor are the amounts owing to him on 
open account. 225 U. S. 184. 


ACCOLA (Lat. from ad, by, and colere, to 
dwell). 

In Civil Law. One who inhabits or 
occupies land near a place, as one who dwells 
by a river or on the bank of a river. Dig. 
43. 13, 3, 6. 

In Feudal Law. A husbandman, an 
agricultural tenant; a tenant of a manor. 
Spelman. A name given to a class of villeins 
in Italy. Barringt. Obs- Stat. 302. Burrill. 

ACCOM MOD A RE (Lat. from ad, to, and 
commodum, benefit). In the Civil Law. 
To accommodate; to allow against strict rule 
(contra summi juris regulam)\ to grant or 
transfer as a matter of favor rather than 
right. Calv. Lex. Burrill. 

ACCOMMODATION. An arrangement 
or engagement made as a favor to another, 
not upon a consideration received; something 
done to oblige, usually spoken of a loan of 
money or commercial paper; also, a friendly 
agreement or composition of differences. 
Rice vs. McLarren, 42 Me. 157. Abbott. 

ACCOMMODATION BILL or NOTE. 
Accommodation paper is a bill of exchange 
which one person accepts, or a note which 
he makes and delivers to another without 
pecuniary consideration as between parties, 
but to oblige or favor the latter by enabling 
him to obtain a discount or an increased 
credit. Such paper, notwithstanding the 
want of a consideration moving to acceptor 
or maker, is enforced against him, in favor 
of a purchaser for value and before maturity. 
Lenheim w. Wilmording, 55 Pa. St. 73, 
Abbott. Defined 71 Me. 273. See Story 
on Bills. See Accommodation Paper; Bill 
of Exchange; Promissory Note. 

ACCOMMODATION INDORSEMENT. 
See Indorsement. 

ACCOMMODATION LAND. In Eng¬ 
lish Law. Land acquired for the purpose of 
being added to other land for its improve¬ 
ment; an accommodation road is one con¬ 
structed to give access to a particular piece 
of land. Rapalje & Lawrence. See Ground 
Rent. 

ACCOMMODATION PAPER. See Ac¬ 
commodation Bill (Supp.). 

ACCOMMODATION WORKS. When 
a railway company takes lands compulsorily 
it is bound to construct all gates, bridges, 
fences, etc., necessary to make good any 
interruptions to the use of the lands through 
which the railway passes (see Lands Clauses 
Consolidation Act, 1845, s. 68). Byrnes. 
Hodge Railw. 361. 

ACCOUNT, RENDER. An action at 
law, in fiduciary matters, wherein a jury 
settles disputed items. 3 BI. Com. 164, 437. 
See 1 Story, Eq. 55 442, 59; Portsmouth vs. 


ACCROCHER ( acrocher, L. Fr.). In 
Old English Law. To pull or draw to. as 
with a hook; to accroach. Ou home acroche 
a lui siwite. Where a man draws to himself 
suit. Yearb. M. 4 Edw, II. 88. To delay; 
to usurp. Kelham; Cowell; Blount; Burrill. 

ACCRUED. Within the Meaning of 
Section 6 of the Employers* Liability 
Act, providing "That no action shall be 
maintained under this Act unless commenced 
within two years from the day the cause of 
action accrued." To be construed as allow¬ 
ing, in death cases, two years from the time 
of death—-not two years from the appoint¬ 
ment of the administrator. 271 U. S. 60. 

ACCRUING. (1) Falling due; becoming 
but not yet due—as, dividend, interest, 
pension, rent. Accruing costs are such 
costs a9 become due and are created after 
judgment; as, the costs of an execution. 87 
Ind. 254; 91 III. 95. 

(2) To attach, arise, come into existence, 
commence, enure. Benefits, and a right 
or cause of action, are said to accrue at a 
certain time. 98 U. S. 476; 17 K. R. 872; 

1 Story, Eq. § 212. Anderson. See Limita¬ 
tions. 

ACCUMULATION (Lat. ad, to, and 
cumulus, a heap). The putting by of 
dividends, rents, or other income and con¬ 
verting it into principal by investing it and 
again capitalizing the income arising from the 
new principal and so on. The capital and 
accrued income thu9 formed is called the 
accumulations. 

Accumulation of Interests (in a statute), 
24 Wend. (N. Y.) 641; (in a trust deed) 3 
Stock. (N. J.) 399. Rapalje & Lawrence. 
For limitation of accumulation see 4 Kent, 
284; Will. R. P. 306; 4 Kent, 346, 271; Pray 
w. Hegeman, 92 N. Y. 514-15 (1883); Scott 
vs. West, 63 Wis. 574-82 (1885), Cases. 
Anderson. 

ACCUMULATIVE LEGACY. See Cumu¬ 
lative Legacy (Supp.). 

ACCUSARE NEMO SE DEBET. No 
one is obliged to accuse himself. _ Husband 
cannot testify against wife or vice versa. 

1 Greenl. Ev. 55 330, 340. Bankrupt must 
answer fully as to disposition of property. 

3 Pars. Contr. 519. Member of public cor¬ 
poration may be compelled to testify against 
corporation. 1 Greenl. Ev. 5 331. See 1 
Bl. Com. 413; 4 id. 296; 107 Mass. 181; 10 
N. Y. 10, 33. For difference between private 
and public crimes see Whart. Max. 23; 
Broom, Max. 968, 970; 17 Am. Law Rev. 
793. Anderson. See Criminate. 

ACEPHALI. Persons without a head or 
superior* In Civil Law. A sect of religious 
persons, enumerated among heretics. Nov. 
109, Pr. and Nov. 115, c. 3. ft 14. See also 
Cod. 1, 5, 19. 
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I a Feudal Law. Persons wi t hout a 
feudal superior; LL. Hen. I. c. 22. C ited 
in Spclman. Burrill. 

ACQUETS. Sec Acquits. 

ACQUIESCE. To consent by silence, or 
without an express acknowledgment or 
declaration. See Allen vs. McKeen, 1 
Sumn. 2 76. Abbott. Sec AcquIkscrnce. 

ACQUIESCENCE. See Acquiesce 

(Supp.). 

ACQUIRED. In the law of descent, 
includes lands that come to a person in any 
other way than by gift, devise, or descent, 
from an ancestor.” Re Millars Wills, 2 
Lea 61 (1878); Donohue's Estate, 36 Cal. 
332 (1868). Anderson. 

ACQUIT A CAUTION. In French 
Law. A certificate stating that security 
had been given that freight l'oaded on a ship 
would not be exported. English. 

ACRE-FIGHT. A duel by single com¬ 
batants, with sword and lance. English. 

ACROSS. May mean over, in either 
direction. It does not exclude the idea of 
passing over in the longest direction. A 
reservation in a deed of a right of way 
across the land is not necessarily to be con¬ 
fined to a right to cross the lot by its narrowest 
dimensions, but should be construed to give 
a right to cross at such points as will effectu¬ 
ate the actual intent of the parties. Brown 
rj, Meady. 10 Me. 391. Abbott. See also 

1 Barn. & Ad. 448; 5 Pick (Mass.) 163. 
R, & L. 

ACT OF ATTAINDER. A legislative 
act attainting a person. Abbott. See At¬ 
tainder. 

ACT OF CONGRESS; OF THE LEGIS¬ 
LATURE; OF PARLIAMENT. Usually 
employed as meaning a law passed by either 
legislative body. Words "act of the 
congress” are as strong and unequivocal as 
"statute of the congress.” U. S. vs. Smith, 

2 Mass. 143, 151. Abbott. See Statute. 

ACT OF LAW. The operation of legal 
rules upon given facts or occurrences; as when 
it is said that a son succeeds to his father’s 
estate by the act (or, more appropriately, 
operation) of law. Abbott. 17 Wall. 373, 
376. An act of law exonerates from liability. 

1 BI. Com. 123: 15 Wend. 400; 2 Barb. 180; 

2 Whart. Ev. §* 858 - 62 . 

ACTA EXTERIORA INDICANT IN- 
TERIORA SECRETA. Outward acts indi¬ 
cate inward purposes. Where intent and 
act must concur to constitute the crime, 
the intention can only be inferred from the 
acts of the accused, considered with other 
circumstances. Broom’s Max. 301. Abbott. 
See Intention. 

ACTE. In French Law, Denotes a docu¬ 
ment, or formal, solemn writing, embodying a 
legal attestation that something has been 
done corresponding to one sense or use of 
the English word act; such documents as 
birth, marriage, death. Brown; Abbott. 

ACTIO INJURIARUM. In Civil Law. 
An action for injuries done by beating, wound¬ 
ing. slanderous language, libel, and the like. 
Inst.4.4. Pr. 1,12. Bract, fol. 103b. Burrill. 
See Injury. 

ACTIO IN SIMPLUM. In the Civil 
Law. An action for the single value of a 
thing. Inst. 4, 6, 21; Bract. fol.'l03a. Bur¬ 
rill. 

ACTIO LOCATI. In Civil Law. An 
action which lay for the letter ( locator ) of a 
thing against the hirer where the terms of 
the contract were not complied with by the 
latter. Inst. 3, 25, Pr.;Dig. 19, 2; Heinecc. 
Elem. Jur. Civ., lib. 3, tit. 25. § 928. 
Burrill- 

ACTIO PERPETUA. In Civil Law. 
A perpetual or unlimited action; not limited 
to any particular- period within which it 
Bhould be brought. Inst. 4, 12, Pr. Burrill. 

ACTIO PRAE JUDICIALIS. In Civil 
Law. Preliminary or preparatoiy. Brought 
for the determination of some point or ques¬ 
tion arising in another or principal action, 
and so called from its being determined before 
(frius, or prae judicari) the principal action. 
Bract. 104a. Cowell. Inst. 4, 6, 13: Heinecc. 
Elem. lib. 4. tit. 6, I 1142; Halifax Anal, 
b. 3, c. 1, n. 14. BurTifl. 


ACTIO PRO SOCIO. Civil Law. An 
action for a co-partner; an action which one 
co-partner (jotimj) might have against 
another. Dig. 17. 2; Cod. 4, 37. Burrill. 

ACTIO RERUM AMOTARUM. Civil 
Law. Action for things removed; which, in 
case of divorce, lay for a husband against a 
wife, to recover things carried away by the 
latter, in contemplation of such divorce. 
Dig. 25, 2; id. 25, 2. 25. 30. Burrill. 

ACTIO TUTELAE. Included various 
actions founded on the claims or obliga¬ 
tions arising on the relation analogous to that 
of guardian and ward. Abbott. See Guar¬ 
dian; Ward. 

ACTION OF ABSTRACTED MUL- 
TVRES. See Astriction to a Mill 
(Supp.). 

ACTION OF SIMPLE REDUCTION. 
In Scotch Law. An action to have a 
writing called for declared null, until pro¬ 
duced. English. See Rescissory Actions. 

ACTION OF TRESPASS. An action 
for damages for injuries resulting immediate¬ 
ly from an act of force. If not the imme¬ 
diate result of the forcible act, the proper 
form of action is case. English. See Ac¬ 
tion on the Case; Trespass. 

ACTION PREPARATORY. Brought to 
determine a preliminary matter on which 
another matter depends, or to determine 
some question involved in another action. 
English. 

ACTIVE. Requiring intelligent direction, 
personal exertion; opposed to passive. 
Anderson. See Cure (Supp.); Trust. 

ACTIVE DEBT. One drawing interest. 
English. 

ACTORNAY. In Scotch Law. An 
attorney. English. 

ACTS. See Legislative Acts of the 
State. 

ACTS, BREAD. English statutes pro¬ 
vided for the sustenance of those in prison 
for debt. Engl i sh. 

ACTS OF SEDERUNT. Ordinances of 
the court of session, in Scotland, enacted 
under the act of 1540, ch. 93, which author¬ 
ized making such statutes as might be found 
necessary for ordering process and expediting 
justice. Bell; Abbott. 

ACTUAL DETERMINATION. A right 
of appeal is, by some statutes, given only 
from the actual determination of the court. 
3 Daly (N. Y.) 422; 42 How. (N. Y.), Pr. 
255; 46 N. Y. 358; 47 N. Y. 67, 244. Rapalje 
& Lawrence. 

ACTUAL NOTICE. A notice really given 
in distinction from one inferred or imputed 
by the law on account of the existence of 
means of knowledge. 14 Ga. 145; 35 Me. 
556. R. & L. 

ACTUAL PAYMENT. In statutes per¬ 
mitting the creation of limited partnerships, 
there is usually a provision that at the for¬ 
mation of the partnership proof must be made 
of the actual payment of the capital. Barb. 
(N. Y.) 283; 34 Pa. St. 344. R. & L. 

ACTUAL TOTAL LOSS. Phrase used 
in marine insurance to denote such loss of 
property insured as derives the party insured 
of the original thing in distinction from any 
injury to the property which although not 
amounting to such a loss, gives the insured 
the right to recover the insurance money. 
25 Ohio St. 64. R. & L. See Insurance. 

ACTUAL VIOLENCE, See Assault. 

ACTUS CURIAE NEMINEM GRAVA- 
BIT. An act of the court shall prejudice 
no one. Cumber vs. Wane, 1 Str. 425; Moor 
vs. Roberts, 3. C. B. N. S. 844; Miles vs. 
Bough, 3 Dowl. & L. 105. Abbott. 

ACTUS DEI NEMINI FAClT INJUR- 
IAM. An act of God does injury to no one. 
Broom, Max. 230. Abbott. See also 2 Bl. 
Com. 122; 5 Co. 87. See Act of God. 

ACTUS LEGIS NEMINI FACIT IN- 
JURIAM. An act of the law does injury 
to no one. Limited in its operation so that 
it shall not work prejudice to the rights of 
any pereon. Mi I bourn vs. Ewart, 5 terra. 


381; Cage vs. Acton, 1 Ld. Raym. 515; 2 
Bl. Com. 123. Abbott. 

ACTUS LEGITIMI NON RECIPIUNT 
MODUM. Acts requiring to be done by 
law do not admit of qualification. Hob, 153; 
Branch's Princ. Burrill. 

ACTUS ME INVITO FACTUS, NON 
EST MEUS FACTUS. An act done with¬ 
out my assent is not my act. Trayn. Max. 
21. Abbott. See also Branch’s Princ.; 
Bract, fol. 101b. 

ACTUS NON FACIT REUM, NISI 
MENS SIT REA. An act does not make 
one guilty, unless the intention be guilty. 
To constitute a crime, the intent and act 
must both concur. Rex Higgins. 2 East. 
21; Rex vs. Scofield, cited 2 East. P. C. 
1028; Dugdale vs. Regina, 1 Ellis & B. 435. 
Abbott. See also Broom, Max. 144 (226). 

AD ADMITTENDUM CLERICUM. For 
admitting a clerk. The name of a writ which 
lay at common law in favor of one who had 
by the proper legal proceeding (as by action 
of guare impedil) established his right of pre¬ 
sentation to a benefice. Writ practically 
obsolete. Abbott. See also 3 Bl. Com. 
250; 3 Stcph. Com. 655. Burrill. 

AD CAPTUM VULGI. Adapted to the 
common understanding. Rapalje & Law¬ 
rence. 

AD COLLIGENDUM BONA DE- 
FUNCTI. To collect the goods of the 
deceased. Special letters of administration 
granted to a “collector” where probate of 
will, or appointment of regular representa¬ 
tive, is delayed. R. & L. See Adminis¬ 
tration. 

AD COMPOTUM REDDENDUM (L. 
Lat.). To render an account. Stat. Wcstm. 
2, c. 11. Burrill. 

AD CURIAM (L. Lat.). At a court. 
1 Salk. 195. Burrill. 

AD DEFENDENDUM (Lat.). To de¬ 
fend. 1 Bl. Com. 227. Burrill. 

AD EA QUAE FREQUENTIUS ACCI- 
DUNT JURA ADAPTANTUR. Laws are 
adapted to cases which frequently occur. 
Miller vs. Salomons, 7 Exch. 549; 8 id. 788; 
Hawtayne vs. Bourne, 7 Mces. & W. 599. 
Abbott. 

AD EFFECTUM (L. Lat.). To the 
effect or end. Co. Litt. 204a; 2 Crabb’s 
Real Prop. 802, § 2143. Burrill. 

AD FINEM. To the end. Often abbrev¬ 
iated ad fin. Used chiefly in references to 
books, as a direction to read from the place 
designated to the end of the chapter, section, 
etc. Abbott. 

AD GRAVAMEN (Lat.). To the griev¬ 
ance, injury or oppression. Fleta, lib. 2, 
c. 47. § 10. Burrill. 

AD HOMINEM, To the person. Used 
with reference to a personal argument. 
R. & L. 

AD HUNC DIEM (L. Lat.). At this day. 
1 Leon. 90. Burrill. 

AD IDEM (Lat.). To the same point or 
effect. Ad idem facit, it makes to or goes 
to establish the 9ame point. Bract, fol. 
27b. 29a; T. Raym. 175; Hardr. 97, 98; 
1 Show. 353, 390; 1 Summer’s R. 310, 463. 
Burrill. 

AD INDE (L. Lat.). Thereunto. Ad 
inde reguisitus, thereunto required. Towns. 
PI. 22. Burrill. 

AD INFINITUM. Without limit. R. & L. 

AD INQUIRENDUM. For inquiring. 
Characteristic words of a common law 
writ directing inquiry to be made of anything 
relating to a cause depending. Brown; 
Abbott. 

AD JUDICIUM (Lat.). To judgment; 
to court. Ad judicium provocare. To summon 
to court; to commence an action. Dig. 5, 
1, 13, 14. Burrill. 

AD JUNGENDUM AUXILIUM (L. Lat.). 
To join aid: to join in aid. 1 Roscoc’s Real 
Act. 280. Burrill. See Auxilium. 

AD MEDIUM FILUM AQUAE. To 
the middle thread of the stream. Ad medium 
filumviae. To the middle thread of the way. 
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It is a doctrine of conveyancing often applied, 
that a deed describing lands as bounding on 
a stream or on a highway, without anything 
to identify the line more exactly, is under¬ 
stood to mean bounded by the center line or 
middle thread of the stream or road; provided 
always that the grantor’s own title extended 
so far. Abbott. See also 3 Kent’s Com. 428, 
429; 2 Smith’s Lead. Cas. 98 (147, 148, Am. 
Ed.). Burrill. See Filum Aquae. 

AD MORENDUM ASSUETIS (L. Lat.). 
Accustomed to bite. Cro. Car. 254. A 
material averment in declarations for damage 
done by a dog to persons, or animals. 1 Chitt. 
PI. 388; 2 id., 597. Burrill. 

AD OSTENDENDUM (L. Lat.). To 
show. Formal words in old writs. Fleta, 
lib. 4, c. 65, Hl2. Burrill. 

AD QUOD CURIA CONCORDAVIT 

(L. Lat.). To which the court agreed. 
Yearb. P. 20 H e n. VI. 27. Bun-ill. 

AD QUOD NON FUIT RESPONSUM 
(L. Lat.). To which there was no answer. 
A phrase used in the reports, where a point 
advanced in argument by one party was not 
denied by the other; or not met or noticed by 
the court; or where an objection was met by 
the court and not replied to by counsel who 
raised it. 3 Co. 9; 4 id. 40; Comb. 474. 
Burrill. 

AD RECOGNOSCENDUM (L. Lat). 
To recognize. Fleta, lib. 2, c. 65, Ul2. 
Formal words in old writs. Burrill. 

AD REPARATIONEM ET SUSTEN- 
TATIONEM. For repairing and keeping 
in condition. R. & L. 

AD RESPONDENDUM (L. Lat.). To 
answer. Emphatic words in old writs of 
Capias and other writs. Fleta. lib. 2; c. 
65, H12. Sometimes the equivalent word, 
Responsurus was used. Burrill. See Capias 
ad Respondendum. 

AD STANDUM RECTO (L. Lat.). To 
stand to the right; to stand trial; to abide by 
the sentence of the law. Bract, fol. 125a; 
Fleta, lib. 1; c. 26, 1|3; Bract, fol. 336a; Reg. 
Orig. 270. Burrill. 

AD STUDENDUM ET ORANDUM (L. 
Lat.). For studying and praying; from pro¬ 
motion of learning and religion. A phrase 
applied to colleges and universities. 1 Bl. 
Com. 467; T. Raym. 101. Burrill. 

AD SUBEUNDUM LEGEM (L. Lat.). 
To undergo (Scottice, to underly) the law; to 
abide the sentence of the law. 1 Pitcairn’s 
Crim. Trials, Part 1, p. 92. A common 
phrase in old Scotch law. Burrill. 

AD TERMINUM ANNORUM. For a 

term of years. R. & L. 

AD TRACTANDUM ET CONSILIUM 
IMPENDENDUM (L. Lat.). To discuss 
and give advice. 1 Bl. Com. 168. Burrill. 


Adawlut. A corruption of adalat 
English. 

ADAYER (L. Fr.). To provoke. L. Fr. 
Diet. Kelham; Burrill. 

ADCORDABILIS DENARII. Money 
paid to a lord by his vassal upon the selling 
or exchanging of a feud. English. See 
Feudum. 

ADCREDULITARE. To purge one's- 
self of an offense by oath. English. 

ADDICTICIUS. Added; annexed; ad¬ 
ditional. English. See Addition. 


ADIRE (L.). In Civil Law. 

to approach; to apply to. 
Brjssonius; Burrill. 


To go to; 
Calv. Lex. 


ADITIO (Lat.). In Civil Law. An 
entering upon an inheritance. Dig. 29 2 
Burrill. 


ADJECTIO (L. Lat.). Jn an Old Eu¬ 
ropean Law. A summons to court. Soel- 
man voc. objected. Burrill. 


DICEHE, SEU DIEM DARE. An adjourn¬ 
ment is to appoint a day or give a day. 
R. & L. 


ADDICTIO (Lat.). An assignment by 
sentence of court. 


ADJOURNED. See Adjournment. 


In Roman Law. If the party who was cast 
in an action did not obey the sentence of the 
court within thirty days, he was assigned 
over to the successful party who might 
commit him to prison till satisfaction 'was 
made. Halifax Anal. b. 3, c. 9, n. 44. 
Burrill. 

ADDITIO PROBAT MINORITATEM. 

An addition (to a name) proves or shows 
minority or inferiority. 4 Inst. 80; Wingate’s 
Max. 211, max. 60. Burrill. 

ADDITIONAL ASSESSMENT. Within 
the Meaning of Section 1324 (a) of the 
Revenue Act of November 23, 1921. The 
term "additional assessment" means a further 
assessment for a tax of the same character 
previously paid in part. 270 U. S. 167. 


ADJOURNED SUMMONS. A summons 
taken out in the chambers of a judge, and 
afterwards taken into court to be argued 
by the counsel. Hunt Eq. Abbott. 

ADJUDICATE. Jo determine in the 
exercise of judicial power; to pronounce 
judgment in a case. Anderson. See Ad¬ 
judication. 

ADJUDICATION IN IMPLEMENT. 
In Scotch Law. A grantee’s action against 
a grantor who refused to complete his title. 
English. 

ADJUNCTIO VERBORUM. A union of 
words. English. 

ADJURATION. A swearing or binding 
upon oath. R. & L. 


AD-DO. To add. To give, bring, put, 
carry, place, lay, apply, etc., a person or 
thing to another; to bring near to; to add to 
or give; to join or -annex to. English. 

ADDONE (L. Fr.). Given to. Kelham. 
L. Fr. Diet. Burrill. 

ADDUCE. To allege as relevant for proof. 
English. 

ADEEM. To take away; to revoke. 
English. See Ademption. 

ADELING. A title of honor belonging to 
a king’s children. Also used by the Saxons 
to denote nobles in general. English. 

ADEMPTED. Taken away. English. 
See Ademption. 

ADEMPTIO. A taking away; a seizure; 
a revocation of a legacy. English. 

ADEO. So; as; so far; as far; so much. 
English. 

ADEQUATE. Equal; fully sufficient; 
proportionate; complete. Opposed to in¬ 
adequate. 1 Pars. Contr. 436, 492, Cases. 

Where adequate remedy at law for redress 
of an injury, resort may not be had to a 
court of equity. Wheeler vs. Bedford, 54 
Com. 249 (1886); Park, C. J.; Morgan vs. 
City of Beloit; 7 Wall, 618 (1868), Cases. 
Case vs. Beauregard, 101 U. S. 690 (1879). 
Anderson. See Equity; Inadequate; 
Price; Remedy.,* 


ADLEGARE. To purge one *9 self of 
crime by oath. R. & L. 

ADMANUENSIS. A person who swore 
by laying his hands on the book. R. & L. 

ADMENSURATIO. See Admensurb- 
ment of Dower; Admensurement of Pas¬ 
ture. 

ADMINCULATOR (L. Lat.). An officer 
in the Romish Church, who administered to 
the wants of widows, orphans, and afflicted 
persons. Spelman; Burrill. 

ADMINISTER. To serve in the conduct 
of affairs, in the application of things to their 
uses. 

Administration. The service rendered, 
or the charge or duty assumed. Abbott. 
See Administration. 

ADMINISTRATION SUIT. A suit 
brought in chancery, in English practice, by 
any one interested, for the admission of a 
decadent's estate, when there is doubt as to 
its solvency. English. 

ADMINISTRATIVE. See Administra¬ 
tion; Administrator. 

ADMINISTRAVIT. See Plene Adminis- 
travit. 

ADMIRALITAS (Iv Lat.). Admiralty; 
the admiralty or court of admiralty. Clerke’s 
Prax. Cur. Adm. Burrill. See Admi¬ 
ralty. 


ad TRISTEM PARTEM STRENUA 
EST SUSPICIO- Suspicion lies heavy on 
the unfortunate side. R. & L. 


ADESSE. To be present; to advocate; to 
defend in law. To undertake a legal cause, 
as an attorney. English. 


ADMISSIONALIS (L. Lat.). In Euro¬ 
pean Law. An usher. Spelman; Burrill. 


AD USUM ET COMMODUM. To the 
use and benefit. R. & L. 

AD VALENTIAN. To the value. R.&L. 
See Ad Valorem. 

AD VENTREM INSPICIENDUM. To 

inspect the womb. A writ for the summon¬ 
ing of a jury of matrons to determine the 
question of pregnancy. R. & L. See Jury 
of Women. 

AD VOLUNTATEM (L. Lat.). At will. 
Bract, fol. 27a. Burrill. 

AD WARACTUM. To follow. R. & L. 

AD/EQUATIO (Lat.). In Civil Law. 
A making equal; a sharing equally. Hotom. 
Verb. Feud.; Cowell, voc. Coparceners. 
Burrill. 

AD-AEQUE. In like manner; equally so. 
English. 

ADAERARE (Lat.). In Civil Law. To 

estimate in money. Calv. Lex. Brissonius; 
Burrill. 

ADAGIUM. An adage; a common say 
ing; a maxim. English. 

ADALAT. Justice; equity; court of 
justice. 


ADFERRUMINATIO. In Civil Law. 
Welding iron. English. 

ADGNOSCERE (Lat.). In Civil Law. 
To admit; to accept. The opposite of re- 
pudiare. Brissonius. To undertake; to 
assume.. Burrill. See Repudiate. 

ADHERENCE. The name of a form of 
action by which, in Scotland, the mutual 
obligation of marriage may be enforced by 
either party. Bell. It corresponds to the 
English action for the restitution of conjugal 
rights. Abbott. 

ADHIBERE (Lat.). In Civil Law. To 

apply; to emplov; to exercise; to use. Dig. 
18, 6, 11; id. 4, 2, 12, 2. Burrill. 

ADIEU (L. Fr.). Without day. A 

common term in the Year Books, implying 
final dismissal from court. Frequently 
written adeu. Yearb. T. 5 Edw. II. 173. 
Burrill. 

ADIMERE (Lat.). In Civil Law. To 
take away; to remove. Dig. 43, 27, 1, Pr. 
To take away; to take back (as a legacy). 
Id. 48, 10, 5. Burrill. 

ADIRATUS. A price or value set upon 
things stolen or lost, as a recompense to the 
owner. R. & L. 


ADMIT. To permit; to take; to receive; 
to allow to enter; to license; to give possession 
to. English. See Admission. 

ADMITTANCE TO BAIL. See Bail; 
Bail Bond. 

ADMITTENDO CLERICO. A writ of 
execution upon a right of presentation to a 
benefice being recovered in tfuare impedit, 
addressed to the bishop or his metropolitan, 
requiring him to admit and institute the 
clerk or presentee of the plaintiff. R. & L. 


ADMITTERE (Lat.). In the Civil Law. 

To admit; to receive; to accept; to allow. 
Dig. 14, 19. 11. 1; Calv. Lex. Bun-ill. See 
Admission. 


ADMONITIO TRINA. A triple or three¬ 
fold warning, given, in old times, to a prisoner 
standing mute, before he was subjected to 
the Peine forte et dure. 4 Bl. Com. 325; 
4 Steph. Com. 391. Abbott. See Admoni¬ 
tion. 


ADMORTIZATION. The reduction of 
property of lands or tenements to mortmain, 
in the feudal customs. R. & L. See Mortmain. 


ADNICHILED. 

made void. R. & 
Richardson’s Diet. 


Annulled; cancelled; 
L. 28 Hen. VIII. c. 7; 
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ADNIHILARE (L. Lat.). InOld English 
Law. To reduce to nothing; to treat as 
nothing; to hold as. or for nought; to avoid. 
Flcta. lib. 2. c.6J. 1 1. Burrill. 

ADNULLARE (L. Lat.). To annul. See 
Admuilare. 

ADOPT. (1) To take; to make that one’s 
own which originally was not so; to appro¬ 
priate. 

(.2) To assent to what affects one’s right; 
to approve, ratifv. Rhodes vs. United States, 
1 Dev. 47 C1856). 

(J) To take a stranger into one’s family 
as son and heir; to accept the child of another 
as one’s own child and heir. Vidal w. Com- 
magere, 13 La. Au. 157 (1858); Webster, 
Anderson. See Adoption. 

ADOPTIVE ACT. An act for a certain 
locality which does not come into effect 
until adopted by the people of that locality. 
English. 

ADOPTIVUS (Lat.). In Civil Law. 
Adoptive. Applied both to parent adopting 
and child adopted. Inst. 2, 13, 4; id. 3, 1, 
10-14. Burrill. 

ADPLUMBARE (Lat.). In Civil Law. 
To solder; to unite by soldering. Dig. 6, 1, 
23,5. Burrill. 

ADQUIETO. Payment. English. 

ADRAHMARE. To pledge solemnly. 
English. 

ADRECTARE. To do right; satisfy, or 
make amends. R- & L. 

ADRIFT. (1) Floating on the water and 
not deposited on the shore. English. 

(2) Seaweed between high and low water 
mark, which has not been deposited on the 
shore and which during ftoodtide is moved by 
each rising and receding wave, is adrift, 
within the meaning of Gen. Stats, ch. 83, 
H 20, although the bottom of the moss may 
touch the beach. Anthony pj. Gifford, 2 
Allen, 549. Abbott. 

ADS., ADSM., ATS. Abbreviations or 
contractions of ad sectam. English. 

ADSCENDENTES (Lat). In Civil 
Law. Ascendents. Dig. 23, 2, 68; Cod. 
5, 5, 6. Burrill. 

ADSCRIBERE (Lat.). In Civil Law. 
To add in writing or by writing; as by a 
codicil. Dig. 28, 4, 5. To add one’s name 
to an instrument as a witness. Dig. 28, 2, 
22 , 4; Cod. 8, 38, 14. Pr. Burrill. See 
ADSCRIPT!. 

ADSCRIPTUS. Added, joined, or an¬ 
nexed. or bound by or in writing; enrolled, 
registered; united, joined, annexed, bound to, 
generally. English. 

ADULTERATED. Within the Meaning 
of the Food and Drugs Act of June 30, 
1906. An article of “food” is to be deemed 
to be adulterated if it contain “any added 
poisonous or other added deleterious ingredi¬ 
ent which may render such article injurious 
to health.” 241 U. S. 273. See Food. 


land damages, if such verdict does not exceed 
the damages allowed to him by the select- 
ruler. Hamblin vs. Barnstable County, 
16 Gray. 256. 

Adverse Witness. A witness whose 
mind discloses a bias hostile to the party ex¬ 
amining him; not a witness whose evidence, 
being honestly given, is adverse to the case 
of the examinant. Brown; Abbott. See 
Adverse Enjoyment; Adverse Possession. 

ADVERTISEMENTS OF QUEEN ELIZ¬ 
ABETH. Articles or ordinances drawn by 
Archbishop Parker and some of the bishops 
in 1564 at request of Queen Ejizabeth to 
enforce decency and uniformity in ritual of 
church. Byrnes Phillim. Ecc. L. 910; 
L. R. 2 P. D. 276; id. 354. 

ADVOCACY. The act of pleading for, 
supporting, or recommending; active espousal. 
268 U. S. 665, quoting the Century Diet. 

ADVOCARE (L. Lat.). From ad, to, and 
vocare, to call). In Old English Law. To 
call to, or upon; to call in aid; to call upon one 
to warrant another’s title; to vouch. Spelman 
voc. advocatus. To avow; to advocate, 
defend, or protect; to assert the right of 
advocacy or patronage; to claim. Burrill. 
See Advocate. 

ADVOCASSIE. The office of an advocate. 
English. 

ADVOCATA (L. Lat.). In Old English 
Law. A patroness; a woman who had the 
right of presenting to a church. Spelman 
140. Burrill. 

ADVOCATE, DEVILS. A person in 
the Roman Catholic Church whose business 
is to raise objections to a candidate for enroll¬ 
ment in the calendar of saints. English. 

ADVOCATIONE DECIMARUM. A 

writ for tithes. English. 

ADVOCATOR. An advocate; one who 
called or vouched another to warrant his title. 
English. 

AD V OUTERER. See Avowterer. 

ADVOWEE OR AVOWEE. The person 
or patron who has a right to present to a 
benefice. R. & L. 

AEDIFICARE (Lat., from aedes, a house, 
and facer e. to build). In Civil and 
Old English Law. To make, or build a 
house. Sometimes ship. Dig. 45, 1, 75, 
7; Dig. 49, 14, 46, 2. Burrill, 

AEDIFICARE INTUO PROPIO SOLO 
NON LICET QUOD ALTJERI NOCEAT. 
To build upon your own- land what may 
injure another is not lawful. Broom. Max. 
369. Abbott. 

AEDIFICATUM SOLO, SOLO CEDIT. 
What is built upon the land goes with the 
land. Many qualifications and exceptions 
for which, see Trayn. Max. 269. Abbott. 

AEFESN. The remuneration to the pro¬ 
prietor of a domain for the privilege of feed¬ 
ing swine under the oaks and beeches of 
his woods. R. & L. 


ADULTEROUS, 

Bastard, 


BASTARDY. See 


ADVANTAGE. See Concession (Supp.). 

ADVANTAGIUM (L. Lat.). In Old 
Pleadings. An advantage. Co. Entr. 484; 
Towns. PI. 50. Burrill. 

AD VERSA. Adverse, unfavorable; op¬ 
posite; affective. 

Adversa Fortuna. Adverse fortune. 
Adversa Valetudo. Ill health. English. 

ADVERSARIA. Rough memoranda. 
English. 

AD VERSARI US. An antagonist; op¬ 
ponent; adversary; rival. English. 

ADVERSARY. See Adversarius (Supp.). 

ADVERSARY PROCEEDING. See 
Proceeding. 


ADVERSE. Opposed; that which resis 
a claim or proceeding. 

Advene Party. Who is. See Cotes v 
Carroll, 28 How. Pr. 436; Garnsey v 
Knights, 1 Thomp. & C. 259. 

Adverse Verdict. The verdict of 
county commissioner’s jury is adverse to tl 
petitioner seeking a review of the verdict f< 


AEG ROTO (Lat., abl. of aegrotus, sick). 
Being sick or indisposed. A term used in 
some of the older reports. 11 Mod. 176. 
Burrill. 

AEGYLDE.. Unavenged, unpaid. Eng¬ 
lish. 

/EQUITAS SEQUITUR LEGEM. Equi¬ 
ty follows the law. Courts of equity can¬ 
not establish a rule of property different 
from that which the law has established. 
Keech vs. Hall, 1 Dougl. 21; Boone vs. 
Chiles, 10 Pet. 177, 210. Abbott. See 
Equity. 

AERA. See Era (Supp.). 

jERARIA. A mine; a smelting or refin¬ 
ing place. English. 

iERARIUM (Lat., from acs, money). In 
the Roman Law. The treasury. Calv. 
Lex. Burrill. 

The public treasure or finances. English. 

jEROLITE (air stone). A moss which 
falls from an unknown place upon the earth. 
Under the doctrine of accretion it belongs to 
the person on whose property it falls. 
English. 

>ES (Lat.). In the Roman Law. Money 
(literally, brass); metallic money in general. 


including gold. Dig. 9. 2. 2, Pr.; id. 9, 2. 27, 
5; id. 50. 16. 159. Burrill. 

>Ea Alienum. The money of another; a 
debt. Cod.4, 10, 12. 

>Ea Suum (Lat., one’s own money). In 
Roman Law. Debt; a debt; that which 
others owe to us. Dig. 50, 16, 213, 1. Burrill. 

jESNECIA (L. Lat. [L. Fr., aisnesse, from 
aisne, eldest or firstborn|). InOld English 
Law. Esnecy; the right or privilege of the 
eldest born. Spelman, Glanv. lib. 7, c. 3; 
Fleta, lib. 2, c. 66, H ^ 5, 6. Burrill. Sec 
Esnecy, Primogeniture. 

jETAS (Lat.). In Roman Law. Age; 
life; the life of a person; of which there were 
various divisions or stages. See Tayl. Civ, 
Law, 254-260; Calv. Lex. Brissonius; Burrill. 

JET AS LEGITIM A (Lat.). In Civil 
Law. Lawful age; the age of twenty-five. 
Dig. 3. 5, 27, Pr.; id. 26, 2, 32, 2; id. 27, 7, 1, 
Pr. Burrill. 

>ETAS PRIMA (Lat.). In Civil Law. 
The first age; infancy. Cod. 6, 61, 8, 3. 
Burrill. 

JETATE PROBANDA. An Obsolete 
English Writ. Directed sheriff to summon 
twelve men, knights as well a9 other honor¬ 
able. lawful men, to be before commissioners 
previously appointed, to inquire whether or 
not the king’s tenant, holding in chief by 
chivalry, was of full age to receive his lands 
into his own hands. Brown; Abbott. 

jETHELING. See Adeling (Supp.). 

AFFAIRS. Things done or to be done; 
business interests; a word of large import. 
A receiver who has the management of the 
"affairs of a railroad company” must 
necessarily have control and management 
of the road. Tompkins vs. Little Rock, etc., 
R. Co., 15 F. R. 13 (1882). Anderson. 

AFFECTED WITH A PUBLIC INTER¬ 
EST. The phrase is not capable of exact 
definition. Nevertheless, it is the standard 
by which the validity of price-fixing legisla¬ 
tion, in respect of a business, must be tested. 
277 U. S. 355. 

In 273 U. S. 430, it was said that the interest 
meant was not "such as arises from the mere 
fact that the public derives benefit, accom¬ 
modation, ease, or enjoyment from the 
existence or operation of the business; and 
while the word has not always been limited 
narrowly as strictly denoting ‘a right,’ that 
synonym more nearly than any other 
expresses the sense in which it is to be 
understood.” The business must be such 
(p. 434) “as to justify the conclusion that it 
has been devoted to a public use and its use 
thereby, in effect, granted to the public.” 
And again (p. 438) after reviewing iormer 
decisions, it was said that “each of the 
decisions of thi9 court upholding govern¬ 
mental price regulation, aside from cases 
involving legislation to tide over temporary 
emergencies, has turned upon the existence 
of conditions, peculiar to the business under 
consideration, which bore such a substantial 
and definite relation to the public interest 
as to justify an indulgence of the legal fiction 
of a grant by the owner to the public of an 
interest in the use.” Id., 355, 356. See 
Public Interest. 

AFFERMER (L. Fr.). To let to farm. 
Kelham; Burrill. 

AFFIDARI. To be mustered and enrolled 
for soldiers. English. 

AFFIDATIO. A plighting or pledging of 
faith; an affiance. English. See Affiance. 

AFFIDATIO DOMINORUM. An oath 
taken by the Lords in Parliament. English. 

AFFINAGE. Refining of metal. English. 

AFFONAGE. In French Law. The 
right to take necessary fire-wood from a 
forest. English. 

AFFORARE. To set a value or price on 
anything. English. ^ 

AFFORATUS. Appraised or valued. 
English. 

AFFORCE. See Afforce the Assize. 

AFFORCI AMENTUM (L. Lat., from 
qfforci are , to make strong). In Old 
English Law. A fortress, or stronghold, or 
other fortification. Cowell. 


AFFORCIARE 
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The calling of a court upon a solemn or 
extraordinary occasion. Fleta, lib. 2, c. 65, 
19. Burrill. 

AFFORCIARE (L. Lat.). To make 
strong; to use or apply strength or force; 
to add to; to increase. Fleta, lib. 4, c. 9, 
12. Bract, fol. 185b. Burrill. See Af- 

FORCE THE ASSIZE. 

AFFOREST (L. Lat., afforestare). To 
turn into a forest. Spelman voc. afforestare . 
Burrill. 

AFFRETEMENT (Fr.). In French Law. 
The hiring of a vessel at a stipulated price. 
Called also Nolissement. Ord. Mar. liv. 1, 
tit. 2, art. 2; id. liv. 3, tit. 1, art. 1, Burrill. 
See Affreightment. 

AFFRI, AFRI (L. Lat.). In Old Eng¬ 
lish Law. Plough cattle, bullocks, or 
plough horses. Reg. Orig. 150a; Stat. 
Westm. 2, c. 18. Spelman; Burrill. 

AFIERT. It belongs; it behooves. Eng¬ 
lish. 

AG ALMA. The impression of anything 
on a seal. English. 

AGARDER (L. Fr.). In Old Practice. 
To award; adjudge; determine. The formal 
word of giving judgment. Yearb. H. 6 
Edw. III. 4. 

To condemn or sentence. Yearb. T. 10 
Edw. Ill, 28. Burrill. 

AGENFRIDA (L. Lat.). In Saxon Law. 
The true master or owner of a thing; the 
actual possessor. LL. Inae, c. 50. Spel¬ 
man; Burrill. 

AGENHINE (Sax., from agen, own, and 
hint, a servant). In Saxon Law. A 
domestic or inmate; one belonging to the 
family or household. LL. Edw. Conf. 
c. 17. Burrill. 

AGENTES ET CONSENTIENTES PARI 
POENA PLECTENTUR (5 Rep. 80a). 
Those who do an act and those who consent 
to its being done are visited with the same 
penalty. Byrnes. 

AGGER (Lat.). In the Civil Law. A 
dam, bank, or mound. Cod. 9, 38; Towns. 
PI. 48. Burrill. 

AGGRAVATED ASSAULT. See Ag¬ 
gravation. 

AGILD (Sax., from a, without, and gild , 
a payment). In Saxon Law. Free from 
penalty. Spelman; Cowell; Burrill. 

AGILER. An observer or informer. 
R. & L. 

AGILLARIUS (L. Lat.). In Old English 
Law. A hay-ward; a herd-ward, or keeper 
of the herd of cattle in a common field. 
Cowell; Burrill. 

AG1LLER. See Agile* (Supp.). 

AGIOTAGE. Speculation on the price 
of public securities. English. 

AGIST (L. Lat.. agistare, from ad, to, 
and Norm, gister or giser, to lie or lay). To 
put, place, or lay to or near; to adjust or 
apportion. 

In Ancient Law. To take in and feed 
the cattle of strangers in the king’s forest, 
and collect the money due for the same to 
the king’s use. Charta de Foresta, c. 9. 
Spelman. 

In Modern Law. To take in cattle to 
feed or pasture, at a certain rate of compensa¬ 
tion. Lord Ellenborough, C. J„ 13 East, 
159. Jacob; Burrill. See Agistor. 

AGISTARE (L. Lat., from ad, to, and 
Norm, gister, to lie, lay, or place). In Old 
English Law. To adjust, assign, apportion, 
assess; to assign or apportion cattle, or other 
animals, to a feeding ground. Spelman. 

To use for the purpose of feeding cattle. 
Fleta, lib. 2, c. 41, 131. Burrill. 

AGISTED. Fed. Applied to cattle of 
strangers fed in the king’s forest. English. 

AGISTMENT OF SEA-BANKS. Where 
lands are charged with a tribute to keep 
out the sea. English. 

AGNUS DEI. The Lamb of God. An 
oval piece of white wax, stamped with the 
figure of a lamb, and consecrated by the 
pope. (Prohibited by Stat. 13 Eliz., from 
being brought into England.) English. 
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AGRARIAN (Lat.. agrarius, from ager, 
a field). Relating to lands. Agrarian lavs 
are those which provide for the distribution 
of public lands, and the regulation of their 
selection by those who hold them; also laws 
which tend to increase the number of land¬ 
holders by cutting up or subdividing large 
estates. R. & L. See Agrarian Laws. 


In Old French Law. Atbanage; Estate 
or condition of an alien or foreigner; alienage. 
Benedict. In cap. Raynutius, Nura. 1042 
Burrill. 


ALBANUS (L. Lat.). 
in another country. 


Born elsewhere or 


AGRARIUM (L. Lat., from ager, land). 
In Old European Law. A tax upon land; 
a tribute payable out of land. Marculf. lib. 
2. Spelman; Burrill. 

AGREER. In French Marine Law. 

To equip or rig a vessel. Ord. Mar. liv. 1, 
tit. 2, art. 1. Burrill. 

AGREZ (Fr.). In French Marine Law. 
The rigging or tackle of a vessel. Ord. Mar. 
liv. 1, tit. 2. art. 1; id. tit, 11, art. 2; id. liv. 3, 
tit. 1, art. 11. Burrill. 

AGRI. Arable lands in common fields. 

AgriLimitati. In Roman Law. Lands 
belonging to the state which were obtained 
by conquest. 

Agri Limitrophi. The lands set apart to 
furnish subsistence to the troops stationed 
on the frontiers. English. 

AGRICULTURAL LIEN. See Hen. 

AGUSADURA. A fee for sharpening 
plows, due to a lord from his vassal. English. 

AHTEID. In Old European Law. A 
kind of oath among the Bavarians. Spelman. 

In Saxon Law. One bound by oath, q. d., 
“oath-tied.” From ath, oath, and lied. Id.; 
Burrill. 

AINESSE (Fr., from aine , eldest). In 
French Feudal Law. The right or privilege 
of the eldest born; esnecy. Guyot, Inst. 
Feodal. c. 17. Burrill. See Esnecy. 


In Old French Law. A stranger, alien, 
or foreigner. Burrill. See Jus Albinatus. 


white). 

blank; 


In 

not 


ALBUM (Lat., from albus, 

Old English Law. White; 
written upon. 

Album breve. A blank writ; a writ with a 
blank or omission in it. as where it is returned 
with a sheriff's surname omitted to the return. 
Hob. 113b, 130; Yelv. 110. 

Album argentum. Plain silver; uncoined 
white money. Burrill. 


ALBUS LIBER. The white book, or 
book containing the customs and Jaws of 
England. English. 

ALCOHOLISM (Med.). A diseased con¬ 
dition of the system, brought about by the 
excessive use of alcoholic liquors. Web. 
New Int. Diet. 


ALE HOUSE. A house where ale is sold 
to be drunk on the premises. English. 

ALE STAKE. A stake with a sign on 
that ale is sold there; used by country people. 
English. 

ALE TASTER. A 9worn officer of a court- 
leet to testify to the quality of ale sold within 
the lordship. English. 

ALEA (Lat.). In the Civil Law. A 
game of chance or hazard. Dig, 11, 5. 1. 
Burrill. 


ALER (L. Fr.). 
139. Burrill. 


Togo. Keilw. 3; T. Jon. 


AINSI (L. Fr.). Thus; so; even so; after 
the same manner;.so that; unless. L. Fr. 
Diet. Burrill. 

AIO(Lat.). Isay. In Roman Practice. 
The initial word of the formula in which the 
plaintiff stated his cause of action or “de¬ 
clared” in the action. Adams’ Roin. Ant. 
223. Burrill. 

AIRE (Scotch, Lat., iter). In Old Scotch 
Law. The court of the justices itinerant, 
corresponding with the English eyre. Skene 
de Verb. Sign. voc. iter. Pitcairn's Crim. 
Trials, Passim. Burrill. 

AIRT AND PAIRT (O. Sc.). In Old 
Scotch Criminal Law. Accessory; con¬ 
triver and partner. 1 Pitc. Crim. Tr. Part 1, 
p. 133: 3 How. St. Trials, 601. Now written 
art and part. Burrill. 

AIRWAY. An inlet for air in a mine; 
malicious injury or obstruction is dealt with 
by S. 28 of Malicious Damage Act, 1861. 
Byrnes. 

AJOURNEMENT. In French Law. 

A writ for acquiring jurisdiction, similar to 
a summons. English. 

AKIN. In Old English Law. Of kin. 
“Next-a-kin.” 7 Mod. 140. Burrill. 

AL (L. Fr.). At. Al barre. At bar; at 
the bar. Dyer, 31 (Fr. ed.). 

To. 2 Bl. Com. 223, 229, 250, al contrary . 
To the contrary; of a contrary opinion. 
Dyer, 5b. 

With. At armes. Kelham; Burrill. 

A syllable at the beginning of a name of 
a place, denoting antiquity. English. 

AL FINE. At last; at the end. English. 

ALA. Goes; gone; went. English. L. 
Fr. Diet.; Dyer, 5. 

A LAE ECCLES1AE. The side aisles of 
a church. English. 

ALANERARIUS. A keeper of dogs for 
hawking. English. 

ALARM LIST. A list containing the 
names of those liable to military watch. 
English. 

ALBA (L. Lat., from albus, white). In 
Ecclesiastical Law. An alb, or aub; a 
white vestment, worn by priests. Spelman. 
Reg. Orig. 59b. Burrill. 

ALBA SPINA (Lat.). In Old English 
Law. White thorn. Fleta, lib. 2, c. 82, 
12. Burrill. 


ALEU (Fr.). In French Feudal Law. 
An allodial estate, as distinguished frorfi a 
feudal estate or benefice. Guyot, Inst. 
Feodal c. 28, s. 2. Burrill. 

ALGARUM MARIS. Corruption of 
laganum marts. See Lagan (Supp.). 

AL&O (Span.). In Spanish Law. Prop¬ 
erty. White’s Nov. Recop, b. 1, tit. 5, c. 3, 
14. Burrill. 

ALIAMENTA. A liberty of passage, 
open way; water-course, etc., for the tenant's 
accommodation. R. & L. 

ALIEN. Within the Meaning of Sec¬ 
tion 1 (a) of the Anti-Alien Land Law of 
the State of Washington. “Alien” does 
not include an alien who has in good faith 
declared his intention to become a citizen of 
the United States, but does include all other 
aliens and all corporations and other organized 
groups of persons a majority of whose capital 
stock is owned or controlled by aliens or a 
majority of whose members are aliens. 263 
U, S. 213. 

ALIEN SEAMEN. Within the Mean¬ 
ing of the Alien Immigration Act of 
December 26, 1920. The term “alien 

seamen” is not to be construed as meaning 
seamen on foreign vessels. In the act the 
term means “seamen who are aliens.” It 
describes, aptly and exactly, seamen of 
alien nationality, dealing with them as 
individuals, with reference to their personal 
citizenship; and it has no other significance 
either in common usage or in law. The act 
does not qualify thi9 term by any reference 
to the nationality of the vessels; nor does 
it use the words “seamen on foreign vessels” 
or any equivalent phrase which would have 
been appropriate had it been intended to 
describe the seamen on such vessels. 269 

U. S.310. „ . . 

The words "alien seamen” are used In 
this act in the same sense as in the act of 
1917 with which it is in pari materia, that is, 
as meaning aliens employed as seamen on 
any vessel arriving in the United States. 
Id. 312. See Aliens Employed on Any 
Vessel Arriving in the United States 
from a Foreign Port (Supp.). 

ALIENABLE. That which can be trans¬ 
ferred from one person to another. English. 
See Alienation. 

ALIEN ATI O MENTIS. Loss of con¬ 
sciousness; deprivation of reason. English. 

alienatio rei prasfbrtur juri 

ACCRESCENDI. Alienation of a thing 
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(subject of property) is preferred to the right 
of survivorship. Co. Lilt. 185a; Broom's 
Max. ^330). Burrill. 


In Scotch Practice. An abbreviation of 
alter . the other; the opposite party; the 
defender. 1 Brown's R. 336, note. Burrill. 


ANAGRAPH. A register; an inventory; 
a commentary. English. 

ANAPHRODISIA. See Impotence. 


ALIENATION OFFICE. An English 
office for obtaining fines upon writs of entry 
and covenant*. English. 


ALIENISM. The state, condition, or 
character of an alien. 1 Kent’s Com. 56, 
64.59. Burrill. See Alien. 


ALIENS EMPLOYED ON ANY VESSEL 
ARRIVING IN THE UNITED STATES 
FROM A FOREIGN PORT. Within the 
Meaning of the Alien Immigration Act 
of 1917. The act of 1917 dealt specifically 
with "alien seamen," using that term, as 
shown by its general definitions and various 
provisions, as meaning "aliens employed on 
any vessel arriving in the United States 
from a foreign port." 269 U. S. 311. See 
Alien Seamen ^Supp.), 


ALIENUS (Lat. from alius, another). In 
Civil and Old English Law. Anothers’; 
belonging to another. 1 Bl. Com. 306. 
Burrill. 


ALT ALEWE. Let him go to the water 
(ordeal). English. LL. Gul. Conq. 17. 

ALTA PRODITIO (L.Lat.). In Old Eng¬ 
lish Law. High treason. 4 Bt. Com. 75. 
Burrill. 

ALTA TENURE. The highest tenure; 
»n capite, or by military service. English. 

ALTERNATIM (L. Lat.). Interchange¬ 
ably. Litt. Sect. 371; Towns. PI. 37. Burrill. 

ALTERNIS VICIBUS (L. Lat.). By 
alternate turns; at alternate times; alter¬ 
nately. Co. Litt. 4a.; Shep. Touch, 206. 
Burrill. 

ALTERUM NON LAEDERE. Not to 
injure another. One of the three fundamental 
maxims, laid down by Justinian as first 
principles, upon which all rules of law are 
based. The others are honeste vivere and 
suum cuiqut Iribuere. Abbott. Q. v., Supp. 


ALIQUID POSSESSIONS ET (or 
SED) NIHIL JURIS (L. Lat.). Somewhat 
of possession, and nothing of right. Bract, 
fol. 39a, 160a. Burrill. 

ALL. Excludes the idea of limitation. 
226U.S. 383. 

ALLEGE. To affirm; to declare; to plead. 
English. See Allegation. 

ALLOGRAPH. A document written by 
another than any of the parties thereto. 
(The opposite of autograph.) English. 

ALLOTMENT. See Trust Allotment 
(Supp.). 

ALLOTTEE. The person to whom some¬ 
thing is allotted. English. See Allow. 

ALLOW. See Erroneously Allowed 
(Supp.). 

ALLOWANCE. See Date of Allow¬ 
ance (Supp.). 

ALLOYNOUR. One who conceals, steals, 
or carries off a thing privately. Britt, c. 17. 
Burrill. 

ALLY OF ENEMY. Within the Mean¬ 
ing of the Trading with the Enemy Act. 
(a) Any individual, partnership, or other 
body of individuals, of any nationality, 
resident within the territory (including that 
occupied by the military and naval forces) 
of any nation which is an ally of a nation 
with which the United States is at war, or 
resident outside the United States and doing 
business within such territory, and any 
corporation incorporated within such territory 
of such ally nation, or incorporated within 
any country other than the United States and 
doing business within such territory, (b) 
The government of any nation which is an 
ally of a nation with which the United States 
is at war, or any political or municipal sub¬ 
division of such ally nation, or any officer, 
official, agent, or agency thereof, (c) Such 
other individuals, or body or class of indi¬ 
viduals, as may be natives, citizens, or 
subjects of any nation which is an ally of a 
nation with which the United States is at 
war, other than citizens of the United States, 
wherever resident or wherever doing business, 
as the president, if he shall find the safety 
of the United States or the successful prose¬ 
cution of the war shall so require, may, by 
proclamation, include within the term “ally 
of enemy." 266 U. S. 464. See Enemy. 

ALM. Soul. English. 

ALMA MATER. Benign mother; a 
foster mother. Term applied to college or 
university where one graduated. (Said first 
applied to Cambridge.) English. 

ALMOIGN (L. Fr., from Lat., eleemosyna). 
Alms. Burrill. See Alms. 

ALMOXARIFAZGO (Span.). In Span¬ 
ish Law. A general term, signifying 
both export and import duties, as well 
as excise. Derived from Arabic and said 
to signify the Bame as poriorium in Latin. 
Schmidt’s Civil Law, 81, note f2). Burrill. 


AMANUENSIS. One who writes at the 
dictation of another. English. 

AMBER. A dry measure of four bushels. 
It was used generally during the Saxon period 
and in London down to the 13th Century. 
Byrne. 

Sometimes Ambra. See LL, Inae, MS., 
c. 67. Spelman. 

AMENITY. In the law of easements. 
See Easements. 

AMERALlUS (L. Lat.). A naval com¬ 
mander, under the eastern Roman Empire, 
but not of the highest rank; origin of modern 
title and office of admiral. Spelman; Burrill. 

AMERICAN CLAUSE. A clause in a 
policy of insurance that the insurer shall be 
liable for the full amount mentioned in the 
policy despite any subsequent insurance of 
the same subject by others. English. 14 
Wend. (N. Y.) 399. 475. 

AMERICAN PLAN. In Industrial Re¬ 
lations. A plan, the basic requirement of 
which is that there shall be no discrimina¬ 
tion for or against an employee on account 
of his affiliation or non-affiliation with a 
labor union, except that at least one non¬ 
union man in each craft should be employed 
on each particular job as an evidence of 
good faith. In effect, the “American plan” 
and the “open shop” policy are the same. 
268 U. S. 75. See Closed Shop (Supp.). 

AMIRAL. See Admiral. 

AMONG THE SEVERAL STATES. 
Within the Meaning of the Constitution, 
Art. I, Section 8, Clauses 3 and 18, which 
confer upon congress the power “to regulate 
commerce . . . among the several states.” 
The phrase “among the several states” 
marks the distinction, for the purpose of 
governmental regulation, between commerce 
which concerns two or more states and com¬ 
merce which is confined to a single state and 
does not affect other states; the power to 
regulate the former being conferred upon 
congress and the regulation of the latter 
remaining with the states severally. 223 
U. S. 46. See Commerce; Regulate (Supp.). 

AMOTIO. In the CiYil Law. A mov¬ 
ing or taking away. 1 Swinton's R. 205. 
Burrill. See Amotion. 

AMPLIUS (Lat.). In the Roman Law. 
More; further; more time. A word which 
the praetor pronounced in cases where there 
was any obscurity in a cause and the judices 
were uncertain whether to condemn or 
acquit; by which the case was referred to a 
day named. Ad. Rom. Ant. 287. Burrill. 

AMPUTATION OF RIGHT HAND. A 
punishment anciently inflicted for assaulting 
a judge in court. English. 

AN (Sax.). A, one; single or sole. Spel- 
man. See A. 

ANACRISIS. In Civil Law. Inquiry 
into a matter by any means, usually torture. 
English. 


ALMUTlUM. A cap of goat’s or lamb’s 
skin. English, 

ALT. An abbreviation of alia, high. 
English. 


ANAESTHETIC. Medical term. Capa¬ 
ble of rendering insensible; characterized by 
or connected with insensibility; an agent 
that produces insensibility to pain, as chloro¬ 
form, ether, etc. Web. New Int. Diet. 


ANARCHY, See Criminal Anarchy 
(Supp,). 

ANATOCISMUS (Graeco-Lat.). In the 
Civil Law. Repeated or double interest; 
compound interest. Cod. 4, 33, 28. 30; 
Loccenius. de Jur. Mar. lib. 2. c. 6, sect. 5. 
Burrill. 

ANCHOR WATCH. See Watch (Supp.). 

AND. A word expressing the relation of 
addition. 221 U. S. 466. Sec Include 
(Supp.). 

ANDROCHIA (L. Lat.). In Old English 
Law. A dairy-woman. Fleta, lib. 2, c. 87. 
Burrill. 

ANDROGYNUS. See Hermaphrodite. 

ANGLESCHERIA (L. Lat.). In Old 
English Law. Englishery; the fact of being 
an Englishman. Felta, lib. 1, c. 30. Burrill. 

ANGLICE (Lat.). In English. A term 
anciently used in pleading, where a thing 
was described both in Latin and English; 
Latin first, then English, preceded by the 
word Anglice. Hob. 172a, 193. Burrill. 

ANGLO-INDIAN. An Englishman who 
inhabits British territory in India. English. 

ANGUISH. See Mental Suffering. 

ANGYLDE. The price fixed by the 
Saxons as the value of a man. The value 
placed upon cattle and chattels. English. 

ANIMAL GLUE. A glue made from 
animal substances, which has long been in 
common use as an adhesive and is especially 
adapted to use in wood veneering, in which 
thin sheets or layers of wood are fastened 
together by the use of an adhesive bonding 
material. The characteristic qualities of 
animal glue, making it peculiarly suitable 
for that use, are a low absorptiveness of water 
and a consequent high degree of fluidity, 
facilitating its application by mechanical 
means, high elasticity and great tensile 
strength. A high water content, character¬ 
istic of other adhesive preparations, delays 
drying, warps the wood and when dry leaves 
too little bonding material to secure the 
requisite strength. In practice, animal glue 
is made suitably fluid for use in wood veneer¬ 
ing by the addition of a critically small 
amount of water, three parts by weight to 
one of glue. 277 U. S. 247. See Degenera¬ 
tion (Supp.). 

ANKER. An obsolete measure of capacity 
which contained ten of the old wine gallons, 
equivalent to eight and one-third imperial 
gallons. Byrne. 

ANNA. An East Indian money of ac¬ 
count, one-sixteenth of a rupee, about two 
cents. Web. New Int. Diet. 

ANNALY. In Scotch Law. To alienate; 
to transfer. English. 

ANNI ET TEMPORA (Lat.). Years and 
terms. An old title of the Year Books. 9 
Lond. Leg. Obs. 323. Burrill. 

ANNIENTED. Abrogated; frustrated or 
brought to nothing. English. 

ANNIVERSARY (Lat., annus, a year, 
vert ere, to turn.) In Old Ecclesiastical 
Law. An annual day established in com¬ 
memoration of some deceased person. Called 
in Engliah, a “year-day,” a “mind-day.” 
Spelman; Burrill. 

ANNUA PENSIONE. An ancient writ 
for providing the king's chaplain, un- 
preferred, with a pension. English. Reg. 
Orig. 265b. 307; F. N. B. 231 G.; Termes 
de la Ley. 

ANNUAL ASSESSMENT LABOR. In 
Mining Law. The terms “assessments,” 
“annual assessment labor,” and "assessment 
work,” in acts of congres9"as in the practice 
of miners, have nothing to do with the 
locating or holding of aclaim before discovery, 
but refer to the annual labor required by 
Revised Statutes, section 2324, as a condi¬ 
tion subsequent, to preserve the exclusive 
right of possession of a perfected location, 
based upon prior discovery. 249 U. S. 350; 
158 California 563. 


ANNUAL DIVIDEND 
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ANNUAL DIVIDEND. See Mutual, 
Level Premium Plan (Supp.). 

ANNUALLY. Within the Meaning of 
Section 37 of the Tariff Act of 1909, im¬ 
posing a tax to be collected annually. The 
word “annually 1 ' indicates continuity. 232 
U. S. 279. 

ANNUITANT TAX. See Tax, Annui¬ 
tant (Supp.). 

ANNUITIES OF TEINDS. In Scotch 
Law. Annuities allowed the crown yearly, 
out of tithes not set apart for pious purposes 
or paid to the bishop. English. 

ANNULUS (Lat.). In Old English Law. 
A ring; the ring of a door. Per haspam vel 
annulum hostii exterior is, by the hasp or 
ring of the outer door. Fleta, lib. 3, c. 15, 
15. Burrill. 

ANOMALOUS PLEA. See Plea, Anom¬ 
alous (Supp.). 

ANON. Abbreviation of anonymous- 
English. 

ANOYSANCE. A nuisance. English. 

ANSEL, ANSUL or AUNCEL. See 
Auncel Weight. 

Thought to have resembled the modern 
stilliard. Q. v., Supp. 

ANTE (Lat.). Before. Usually employed 
in old pleadings as expressive of time. 
Towns. PI. 22. Burrill. 

ANTEA. Formerly. English. 

ANTECESSOR. In Old English Law, 

An ancestor. Fleta, lib. 5, c. 1; Book of 
Feuds, lib. 2, tit. 21. Burrill. See An¬ 
cestor. 

In Roman Law. A teacher, master, or 
professor of law. Calv. Lex. 

ANTEJURAMENTUM (L. Lat.). In 
Saxon Law. A preliminary or prepara¬ 
tory oath which both the accuser and the 
accused were required to make before any 
trial or purgation; the accuser swearing that 
he would prosecute the criminal, and the 
accused making oath on the very day that 
he was to undergo the ordeal, that he was 
innocent of the crime with which he was 
charged. Whishaw; Burrill. 

ANTICIPATORY MOBILIZATION. 
The pledging of crops for the severance and 
application to a debt. 236 U. S. 139. 

ANTIGRAPHUS. An officerwhose duty 
it was, by" the Roman law, to take care of 
tax money; a comptroller. R- & L. 

ANTIGRAPHY. A copy of a deed. 
English. 

ANTIQUUM DOMINICUM. Ancient 
demesne. 1 Salk. 57; 4 Inst. 269. R. & L. 

ANTRUSTIO (L. Lat.). In Early 
Feudal Law. A confidential vassal. A 
term applied to the followers or dependents 
of the ancient German chiefs, and of the 
kings and counts of the Franks. Marculf. 
Form. lib. 1, c. 18 . Spelman; Burrill. 

ANUELS LIVRES (L. Fr.). The Year 
Books. Kelham; Burrill. 

ANY COURT. See Any District 
Court of the United States (Supp.). 

ANY COURT OF COMPETENT J URIS- 
DICTION. See Any District Court of 
the United States (Supp.). 

ANY DISTRICT COURT OF THE 
UNITED STATES. Within the Meaning 
of Section 310 of the Transportation Act, 
1920. Any such court of competent juris¬ 
diction. 268 U. S. 627. The phrase “any 
court" is frequently used in the federal 
statutes and has been interpreted as meaning 
“any court of competent jurisdiction.” Id. 

ANY OFFICER OF THE LAW. Within 
the National Prohibition Act, Title II, 
Section 26. The terra “any officer of the 
law," refers only to federal officers. 275 U. S. 
313. 

ANY OTHER IMPOST, EXCISE. OR 
TAX. Within the Meaning of the Porto 
Rican Act No. 9 of May 12, 1920, Section 
49 (f). Any tax on other objects of taxation, 
not any other tax on those for which a limit 
already definitely is prescribed in the act. 
268 U. S. 471. 


ANY PERSON. Within the Meaning 
of Section 2 of the Anti-Narcotic Act, as 
Amended,providing that it shall be unlawful 
for “any person" to sell, etc., any of the 
drugs specified in the first section except in 
pursuance of a written order of the person 
to whom the article is sold, etc., on a form 
issued by the. Commissioner of Internal 
Revenue. The words “any person" include 
all persons within the jurisdiction, and not 
merely those who by Section 1 are required 
to register and pay the tax. 276 U. S. 340. 

ANY TRIBE OF INDIANS. See Indian 
Tribe; Pueblo Indians (Supp.). 

ANY VESSEL. See Aliens Employed 
onAnyVbssel, et-c. (Supp.). 

APATISATIO. An agreement. English. 

APERTUM. Open or apparent. English. 

APERTUM MURDRUM. Plain or ap¬ 
parent murder; open killing. English. 

APERTURA TESTAMENTI. In Civil 
Law. The proof of a will by the acknowl¬ 
edgment of witnesses who sealed it. 
English. 

APEX. The extreme end of a thing; the 
point; the summit. English. 

As applied in mining law, the apex of a 
vein. See Miner and Mining. 

APHONIA. In Medical Jurisprudence. 
Impairment of* the organs of speech. See 
Aphasia. 

APIARY. Place where bees are kept; 
beehouse; a collection of hives or colonies 
of bees kept for their honey. Web. New Int. 
Diet. 

APNCEA. In Medical Jurisprudence. 
Want of breath; difficulty in breathing. See 
Asphyxia. 

APOCHiE ONERATIONE. Bills of lad¬ 
ing. English. 

APOSTATA. An apostate. English. See 

ApoSTACY. 

APOSTATA CAPIENDO. An obsolete 
English writ which issued against an 
apostate, or one who violates the rules of his 
religious order. It was addressed to the 
sheriff and commanded him to deliver the 
defendant into the custody of the abbot or 
prior. Reg. Orig. 71, 267; Jacob; Whar¬ 
ton; Abbott. 

APPARITIO (L. Lat., from apparere ). 
In Old Practice. Appearance. 

Apparitio in Judicto. An appearance in 
court. Bract, fol. 344. Fleta, lib. 6, c. 10, 
TI25. Burrill. 

APPARLEMENT (L. Fr., from pareil- 
lement, likewise, in like manner). In Old 
English Law. Resemblance; likelihood; 
a 9 apparlement of war. Stat. 2 Ric. II. 
st. 1, c. 6. Cowell; Burrill. 

APPEARAND HEIR. In Scotch Law. 
An apparent heir. Burrill. See Heir 
Apparent. 

APPELLATOR (Lat., from appellore. to 
appeal). In Civil Law. An appealor or 
appellant; a party appealing. Dig. 49, 13; 
Bract, fol. 141b; Stat. Westm. 2, c. 12. 
Burrill. 

APPENDIX. In the practice of the 
English house of lords and privy council 
in appeals, the appendix is a printed volume 
containing the material documents or other 
evidence used in the court below, and referred 
to in the cases of the parties. Standing 
orders of house of lords in appeals. 
Macph. Jud. Com. 84, 237. R. & L. 

APPLE CIDER VINEGAR. See Vine¬ 
gar (Supp.). 

APPLE VINEGAR. See Vinegar (Supp.), 

APPLICABLE. A general law should 
always be construed as within a constitutional 
provision prohibiting local laws when a 
general law can be made applicable^-where 
the entire people of the state have an interest 
in the subject, as statutes of frauds and 
limitations; but where only a portion of the 
people are affected, as in locating a county 
seat, the applicability will depend on the 
facts of each particular case. Evans vs. 
Job, 8 Nev. 322. Abbott. See General 
Laws. 


APPLICARE (Lat., from ad, to, and plicare , 
to fold). In Old English Law. To fasten 
to; to moor (a vessel). Anciently rendered, 
“to apply.” Fleta, lib. 2, c. 41, H9. Burrill. 

APPLIED. An agreement contemplating 
the issue of shares of stock to be applied to 
the payment of interest due, was held to 
mean not that the stock was to be applied, 
but that it should be sold and the proceeds 
applied. Manice vs. Hudson River R, R. Co., 
3 Duer, 426. Abbott. 

APPLUMBATURA. See Adplumbare 
(Supp.). 

APPLY. (1). To ask or request; but gen¬ 
erally in the sense of a somewhat formal 
request to some superior. Thus apply to the 
court for an order; to the governor for a 
pardon; to a corporation for insurance. 

(2). To devote or appropriate to a particu¬ 
lar use, purpose, demand, or subject-matter. 
Abbott. See Application; Telescopically 
Applied (Supp.). 

APPORT (L. Fr.). In Old English Law. 

Tax; tallage; tribute; imposition; payment; 
charge, expenses. Kelham; Burrill. 

APPORTS EN NATURE. In French 
Law. That contributed by a partner to 
the partnership other than cash. English. 

APPORTUM (L. Lat.). In Old English 
Law. Anything brought or carried to 
another, as a profit or emolument, particu¬ 
larly for the support of a religious person; 
a corody or pension. Burrill. 

APPRENTISE EN LA LEY. An appren¬ 
tice in or of law. English. 

APPROPRIATE, l.v. (1) To take to 
one’s self; to take as one’s own—for one’s 
own self. 8 Oreg. 102; 9 id. 231. 

(2) To adopt as distinctly one's own; as, to 
appropriate a design or symbol for a trade 
mark. U. S. vs. Nicholson, 8 Saw. 164 
(1882); R. S. U 4252; 100 U. S. 95; 101 id. 53. 

(3) To reserve for distinct purpose; to 
destine to a particular end. McConnell vs. 
Wilcox. 2 Ill. 360, 359 (1837). Whitehead 
vs. Gibbons, 10N. J. E. 235 (1854). 

2. adj. Adapted to. the purpose; proper; 
fit; suitable: as appropriate departments of 
the government; appropriate legislation, 
remedy or decree. 101 U. S. 770; 100 U. S. 
345. 311; 101 U. S. 388. Anderson. See 
Appropriation. 

APPROPRIATOR. In Ecclesiastical 
Law. A religious corporation with right to 
profits of a benefice. ‘English. 

APPROVAL. See Acquiescence; Claim 
(Supp.). 

APPROVAL (Lat., approbare, to esteem 
good). The assent to, or sanction by a 
magistrate or other judicial officer of a bond 
or other instrument required by law, to be 
submitted to him for his approval before 
taking effect. Approval by bank, see 12 
Wheat. (U. S.) 64. Anderson. 

APPROVEMENT. In English Crimi¬ 
nal Law. A species of confession, which 
was when a person indicted of treason or 
felony, and arraigned, confessed the fact 
before plea pleaded and accused others, his 
accomplices in the same crime, in order to 
obtain his pardon; he was called approver 
and party accused appellee. 4 Bl. Com. 330. 
Practice obsolete. Present in U. S. is State’s 
Evidence. Burrill. See State's Evidence. 

APPRUARE. To take to one’s own use 
or profit. English. 

APPULSUS (Lat., from appellere , to 
drive to). In the Civil Law. A driving to, 
as of cattle to water. Dig. 8,3, 1,1. Burrill. 

APPUNCTUARE (L. Lat.). In Old 
English Law. To appoint. Bunb. 215. 
Burrill. 

APT WORDS. See Words, Apt (Supp.). 

APTA VIRO. Marriageable. Fit for a 
husband. A woman of an age to be married. 
English. 

ARAB. See Caucasian (Supp.). 

ARABANT (Lat.). In Old English Law. 
They ploughed. A phrase frequently occur¬ 
ring in Domesday Book signifying that the 
vassals, to whom it was applied, were bound 
to plough and harrow the lands of the lord 
within his court, that is, within his manor. 
Spelman; Burrill. 
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ARAHO. To make an oath in a church 
or holy place. English. 

ARATOR (Lat., from arare). In Old 
English Law. A ploughman; an arable 
farmer. Brando; Burrill. 

ARATRIFABER (L. Lat.). A plough- 
wright. Towns. PI. 237. Burrill. 

ARATRUM TERRAS (L. Lat.). In Old 
English Law. A plough of land; a plough 
lana; as much land as could be tilled with 
one plough. Whishaw; Bell's Diet. Burrill. 

ARATURA TERRAS. In Old English 
Law. The ploughing of land; the service 
which the tenant was to do for his lord in 
ploughing his land. Whishaw; Burrill. 

ARATURIA iL. Lat ). In Old English 
Law. Land used for ploughing; arable 
land. Spelman; Burrill. 

ARBITRIUM EST JUDICIUM. (Jenk. 
137.) The award of an arbitrator is the 
same thing as a judgment. Byrne. 

ARBOR CIVILIS, or ARBOR CON- 
SANGUINITAT1S. A genealogical tree, or 
picture in the shape of a tree showing the 
course of descent, the different "branches" 
and the relationship between persons of the 
same familv. 1 Co. Inst., Hale C. L. R. 8t 
L. 

ARBOR FlNALIS (Lat ). In Old Eng¬ 
lish Law. A boundary tree; a tree used for 
making a boundary line. Bract. foL 167, 
207b. Burrill. 

ARCA (Lat.). In Civil Law. A chest 
Or coffer; a place for keeping money. Dig. 
30, 30, 6. Burrill. 

ARCANA IMPERII (Lat.). Mysteries 
of government; secrets of state. 1 Bl. Com. 
337. Burrill. 

ARCHDEACONERY. See Archde-acon’s 
Court. 

ARCHERY. A service of keeping a 
bow to defend the lord’s cattle. English. 

ARCHETYPE. The original of which 
any copy or resemblance is made; a model. 
English. 

ARCHICAPELLANUS (L. Lat). In 
Old European Law. A chief or high 
chancellor. Spelman; Burrill. 

ARDOUR (L. Fr ). In Old English 
Law. A burner; an incendiary* Mirr. c. 1, 
U 8. Burrill. 

ARE. A surface measure in the French 
law, in the form of a square, equal to 1076.441 
square feet. R. & L. 

In the metric system the unit measure of 
capacity equal to 0.908 quarts dry, or 1.0567 
quarts liquid measure. English. 

ARENIFODINA (Lat. from areno, sand, 
and fodire, to dig). In Civil Law. A sand pit. 
Dig. 7, 1, 13, 5. Burrill. 

AREOPAGITE (Greek). A member of 
the Tribunal of the Areopagus which was 
a hill on the west side of the Acropolis, 
Athens, where was held a court or council 
originally discharging high political and 
religious functions. Web. New Int. Diet. 

ARGENTEUS (L. Lat.). An old French 
coin, answering nearly to the English 
shilling. Spelman; Burrill. 

ARGUENDO (Lat.). In arguing; in the 
course of argument. Fleta, lib. 2. c. 66, 
U18. Burrill. 

ARMA. (1) A sword; armor; Implements 
of war; arms, both of offence and defence. 
Arma libera. Free arms; a sword and 
lance given a servant with his freedom. 
Arma maluta. Weapons that cut as distin¬ 
guished from those that break or bruise. 
Arma reversata. Reversed arms; one of the 
punishments inflicted upon knights convicted 
of treason or felony. 

(2) Arms or cognizances of families; coat 
armour. Arma caper c. To be made a 
knight. Arma dare. To dub or make a 
knight. English. 

See also Inst. 4, 15. 6; Dig. 50. 16, 41; 
Fleta. lib. 4, c. 4. H 6; 2 Reeves’ Hist. Eng. 
Law, 288. See Arms. 

ARMA IN ARMATOS SUMERE JURA 
SINUNT. The laws permit the taking 
arm# against the armed. It is lawful for 
one unlawfully attacked to repel force by 
force. Abbott. 


ARMISCARA. A punishment' a punish¬ 
ment of carrying a saddle on back in token 
of subjection. English. 

ARMORIAL BEARINGS. Devices de¬ 
picted on a ground representing a shield, 
and indicating the noble or gentle descent of 
the wearer. They are of English origin and 
use. and derived from the time when the 
shield of the knight or wanior customarily 
bore inscriptions showing his birth and 
family connections. Abbott. 

AROM ATARI US (L. Lat.). In Old 
Pleading. A grocer. Burrill. 

ARRAIGNS, CLERK OF. See Clerk 
of Arraigns. 

ARREND AM IENTO. In Spanish Law. 
The contract of leasing or hiring land. English. 

ARRENT; ARRENTATION. To arrent 
lands in a forest meant to grant a license to 
enclose them with a hedge and ditch, upon 
payment of a yearly rent; and the arrenta- 
tion was the issue of such license. See 
Ordinance of the Forest, 34 Edw. I. Byrne. 

ARRESTANDO IPSUM QUI PECUN- 
IAM RECEPIT. A writ for the arresting 
of one who, having received prest money 
or bounty, does not enlist. English. 

ARRESTMENT, A process by which a 
creditor may attach money or movable 
property which a third person holds for 
behoof of his debtor. It bears a general 
resemblance to foreign attachment by the 
custom of London. 211 U. S. 246, quoting 
the Century Dictionary. Considered liter¬ 
ally, neither the words "arrestment" or 
"attachment” have reference to executions 
or proceedings in aid of execution to subject 
property to the payment of judgments, but 
refer to the process of holding property to 
abide the judgment. Id, See Attachment 
(Supp.). 

ARRESTO FACTO SUPER BONIS 
MERCATORUM AHENAGENORUM. 
For making arrest or seizure of the goods of 
foreign merchants. The name of a writ for 
seizure of the goods of aliens found within 
the kingdom, as indemnity for goods taken 
from a denizen in a foreign country after 
denial of restitution, English. 

ARRESTUM JURISDICTIONIS FUN- 
DA ND/E CAUSA. An arrestment for the 
sake of establishing or founding jurisdiction. 
English. 

ARRIER VASSAL. The vassal of a 
vassal. English. 

ARRONDISSEMENT. One of the sub¬ 
divisions of a French department. English. 

ARSiE ETPENSATiE. Burnt and weighed; 
applied to money tested by fire and 
weighed. English. 

ART, WORDS OF. Technical words. 
English. 

ARTHEL (Brit, or Welsh). In Welsh 
and Old English Law. Toavouch. Cowell; 
Burrill. 

ARTICLES OF FAITH, or OF RELI¬ 
GION. A system of propositions of religious 
truth, commonly called the Thirty-Nine 
Articles, drawn up by the convocation in 
1562 and confirmed by James I. Formerly, 
subscription to them required from candidates 
for office or ecclesiastical preferment, various 
positions of trust, or academic appointments 
and degrees. Requirement has been relaxed. 
Abbott. 

ARTICULI (Lat.). Articles; items, or 
heads. Applied to some old English statutes. 

Articuli ad Novas Narrationes. Articles 
on the New Tales. 3 Reeves’ Hist. Eng. Law, 
152. 

Articuli Cleri. Articles of the Clergy 
Statute in ninth year of Edward II. to 
adjust questions of cognizance existing 
between ecclesiastical and temporal courts. 
Hale’s Hist. Com. Law, 191. c. 7. 

Articuli do Moneta. Concerning money 
or currency. Crabb’s Hist. Eng. Law, 167 
(Am. Ed.). 

Articuli Magnae Cartae. Articles of 
Magna Carta. Original heads of agreement 
at congress in Runnymede, upon which 
King John's charter was founded. Black- 
stone’s Law Tracts. 

Articuli Super Chartas (L. Lat.). 
Articles upon the charter. Passed in twenty- 


eighth year of Edward I. St. 3, confirming 
or enlarging many particulars in Magna 
Cliarta and the Charla dc Forcsta. 2 
Reeves’ Hist. Eng. Law, 103, 233-241. 

ARTICULO MORTIS. In the articles 
of death; at the point of death. English. 
4 Car. & P. 544. 

ARVIL SUPPER. A feast at a funeral. 
English. 

ARYAN. The term "Aryan" has to do 
with linguistic and not at all with physical 
characteristics. 261 U. S, 210. See Cau¬ 
casian; Race (Supp.). 

ASCENDIENTES (Span ). In Spanish 
Law. Ascendants; ascending heirs. White's 
New Recop. b. 1, tit. 7, c. 3, note. Burrill. 

ASCENT. Passing upwards; passing of 
an estate to an heir in the ascending line. 
English. 

ASPECT. A selected view of a proposi¬ 
tion. English. 

ASPORTAV1T (L. Lat., from asportare). 
He carried away. Lord Loughborough, 
2H.BI.4. Burrill. 

ASSACH (Brit.). In Old Welsh Law. 
An oath made by compurgators. Term 
applied to old custom of clearing a person 
accused of killing another, by the oaths of 
three hundred men. Statute aimed to 
abolish this custom, so far as it applied to 
Englishmen who might be imprisoned in 
Wales. Burrill. 

ASSAYER. To assay, to try. A person 
who separates gold and silver from other 
metals and substances to determine the 
quantity of. English. 

ASSERTORY COVENANT. A promise 
under seal, affirming something. English. 

ASSESSMENT. See Additional Assess¬ 
ment; Annual Assessment Labor; Tax 
(Supp.). 

ASSESSMENT WORK. See Annual 
Assessment Labor (Supp.), 

ASSEWI ARE (L. Lat.). In Old Records. 
To draw or drain out water from marshy 
grounds. Cowell; Burrill. 

ASSIGN, n. Within the Meaning of 
Section 2 of the Coal-land Act of 1880. 
One for whom an entryman initiates and 
obtains an allowance for an entry, and to 
whom the entryman gives a quitclaim deed 
is an "assign," within the meaning of this 
act. 225 U. S. 223. 

ASSIGNAY. In Scotch Law. An 
assignee. English. 

ASSISER. A juror; an assessor; a 
supervisor of weights and measures. English. 

ASSISTANT JUDGE. A judge of the 
English Court of General or Quarter Sessions 
in Middlesex. He differs from other justices 
in being a barrister of ten years’ standing, 
and in being salaried. Stat. 7 and 8 Viet, 
c. 71; 22 and 24 Viet. c. 4; Pritch. Quar. 
Sess. 31. R. & L. 

ASSISUS (L. Lat. from assidere, to fix or 
settle). In Old English Law. Fixed or 
certain. 

Terra Assisa. Land let or farmed out 
for a certain assessed rent. Cowell; Burrill. 

ASSITHMENT. A weregild; a compen¬ 
sation for killing a man. English. 

ASSOCIATE JUDGE. In the states 
various courts of appellate jurisdiction are 
composed of a chief justice and several 
associate judges. Term does not imply 
inferiority of power or jurisdiction; signifies 
equal substantial authority; opinion of 
associate or chief justice not distinguished. 
Rev. Stat., 673. Abbott. 

ASSOCIATION. As Distinguished 
from a Corporation. In the Uni ted 
States, a body of persons organized, for the 
prosecution of some purpose, without a 
charter, but having the general form and mode 
of procedure of a corporation. 265 U. S. 
157, quoting Webst. New Int. Diet. 

An organized but uncliartered body 
analogous to, but distinguished from a 
corporation. Id., quoting Pract. Stand. 
Diet. See Corporation (Supp.). 

Within the Meaning of the Revenue 
Act of 1918. Includes "Massachusetts 
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Trusts” (tf. p.). such as those having quasi¬ 
corporate organizations under which they 
are engaged in carrying on business enter¬ 
prises. Id. See also Massachusetts Trust; 
Unincorporated Association (Supp.). 

ASSOILZIE. In Scotch Law. To 
acquit the defendant in an action; to find a 
crirninal not guilty. Bell’s Diet., Tomlins. 
Burrill. 

ASSUMPTION. (1) The day of the 
death of a saint, so-called. English. 

(2) The act or agreement of assuming or 
taking upon one’s self. See Assumpsit. 

ASSUMPTION OF RISK. See Negli¬ 
gence; Contributory Negligence (Supp.). 

ASTIPULATION. An agreement. A 
witness or record. English. 

ASTITUTION. To place or set in order, 
one by another. (An arraignment was 
formerly so called.) English. 

ASTRARIUS. The occupant of a hearth 
or house; a person in actual possession. 
English. Bract, fol. 85. Spelman. 

ASTRARIUS HALRES. Where an 
ancestor gives his heir or family a house 
during his lifetime. A son who lived in his 
father’s family. 

ASTRER. A householder, or occupant 
of a house or hearth. English. Britt, c. 59. 

ASTRICTION TO A MILL. A right to 
compel those having grain in or brought 
within a certain locality to have it ground at 
a certain mill at a certain price. English. 

astrum. A house or place of habita¬ 
tion. Fleta, lib. 4, c. 2. H 8, Burrill. 

AT AND FROM. Words frequently used 
in marine policies of insurance, the meaning 
of which depends upon the actual situation 
of the vessel at the time the insurance is 
effected. 3 Kent’s Com. 307, 308; 1 Duer 
on Ins. 167, U 14. Burrill. 

AT ARM’S LENGTH. Out of another’s 
undue influence or control. English. 

AT BAR. Before the court. Dyer, 31. 
Burrill. 

AT SEA. Out of the limits of any port 
or harbor on the seacoast. 1 Story's R. 251. 
Burrill. 

AT THE END OF THE YEAR. After a 
full year has elapsed. Annan vs. Baker, 49 
N. H. 161. Abbott. 

ATAVIA (Lat.). In the Civil Law. A 
great-grandfather’s grandmother. Inst. 3, 
6,3. Burrill. 


ATIA. In Old English Law. Malice, 
hate, or hatred. Reg. Orig. 133b. Burrill. 
See De Odio bt Atia. 

ATPATRUUS. The brother of a great¬ 
grandfather’s grandfather. English. 

ATTACH. In Practice. To take or 
apprehend by commandment of a writ or 
precept, commonly called an attachment. 
Cowell; Termes de la Ley. Burrill. See At¬ 
tachment. 

A1TACHIAMENTUM. An attachment. 
English. Sec Attachment. 

ATTACHMENT. Within the Meaning 
of Section 4536, Rev. Stats., providing 
that seamen’s wages shall not be subject to 
attachment or arrestment. Has reference 
to a writ the object of which is to hold 
property to abide the order of the court for 
the payment of a judgment in the event 
the debt shall be established. 211 U. S. 
245, 246. An attachment has but a few of 
the attributes of an execution; the execution 
contemplated by the statute being the judicial 
process for obtaining the debt or damage 
recovered by judgment, and final in its 
character, while the attachment i 9 but mesne 
process, liable at any time to be dissolved, 
and the judgment upon which may or may 
not affect the property seized. Id., quoting 
33 Maryland 318. See Arrestment (Supp.). 

ATTAINT D’UNE CAUSE. In French 
Law. The gain of a suit. English. 

ATTESTOR OF A CAUTIONER. In 
Scotch Law. One who certifies to the 
sufficiency of a cautioner and agrees to 
become subsidiary liable for the debt. 
English. 

ATTORN ARE. In Feudal Law. To 
attorn; to transfer or turn over. 

In Old Practice. To put in one’s place; 
to appoint a substitute or attorney. Reg. 
Orig. 26-29. Burrill. 

ATTORNE (L. F r .). In Old English 
Law. An attorney. Britt, c. 126. Burrill. 

ATTORNEY AT LAW. In Practice. 
One who is put in the place, stead, of turn of 
another, to manage his matters of law. 3 Bl. 
Com. 25. Burrill. See Attorney. 

AUCTIONARIAL Catalogues of goods to 
be sold at auction. English. 

AUCTORITAS. Authority. See Au¬ 
thority. 

AUDI ALTERAM PARTEM. Hear the 
other side. No man should be condemned 
unheard. Re. Brook, 16 C. B. N. S. 416; 
Const. Amend, art. V. Abbott. 


AUDIENDO ET TERM I NANDO. See 
Courts op Oyer and Terminer, 

, AUDIT, f, To make official examina¬ 
tion of accounts or charges, n. The act or 
proceeding of examining and certifying 
accounts. Morris vs. People, 3 Den. 381 
391. Abbott. 

AULNAGE, AULNAGER. See Alnagbr. 

AUMONE. Lands given to a church in 
return for prayers offered for repose of the 
donor’s soul. English. 

AURES. Cutting off the ears. A punish¬ 
ment inflicted by the Saxons for theft. 
English. 

AURUM REGINA. The queen’s gold. 
Royal revenue belonging to every queen- 
consort during her marriage. 1 Bl. Com. 221 
Abbott. 

AUTHENTIC. Genuine; of authority; 
emanating from the proper source; vested 
with all due formalities and legally attested; 
entitled to faith and credit; that may be 
received and relied on as evidence. Burrill. 

AUTHORIZE. In a matter of public 
concern, an officer authorized is an officer 
commanded. 256 U. S. 8 , citing 20 Md. 
468; 40 Md. 319; 95 Md. 62; 9 Or. 262; 
4 Wall. 435; 194 Fed. Rep. 775; 137 Fed. 
Rep. 455. 

AUTO ACCORDADO. In Spanish 
Law. An order emanating from some 
superior tribunal, promulgated in the name 
and by the authority of the sovereign. 
English. Schmidt’s Civ. Law, 93. 

AUTOGRAPH. Handwriting of any one. 
Web., Stand. Diet. 

AUTOPSY. Examination of dead body 
to discover the cause of death. English. 

AUTRE (L. Fr.). Other, another. Britt, 
c. 54. Burrill. 

AUTREFOIS (L. Fr.). At another time; 
formerly; before; heretofore, Burrill. 

AUXILIARY. One who or that which 
aids. English. See Ancillary. 

AVANTURE. Chance; hazard; mischance. 
English. 

AVIA. In Civil Law. A grandmother. 
English. Inst. 3, 6,1. 

AVOID. To evade; to escape; to make of 
no force or effect; to make vacant. English. 

AVUS (Lat.). In the Civil Law. A 
grandfather. Inst. 3. 6, 1. Burrill. 

AYRE. See Eyre (Supp.). 
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BACK. To indorse. When a warrant 
issued by a justice of the peace in one county 
requires to be executed in another, it must 
(in England, Scotland, and several of the 
United States) be indorsed by a justice of 
the latter county. Abbott. 

BACKWARD. A sub-vassal, who held 
ward of the king s vassal. R. & L. 

BACKWARDS. See Forwards and Back¬ 
wards (Supp.). 

BACULUS (Lat.). In Old English 
Practice. A staff, rod, or wand, anciently 
used in the ceremony of making livery of 
seisin, where there was no building on the 
land. White stick erected on grounds of 
defendant in real action summoned him to 
court- A baton, as used induellum. 2 Reeves’ 
Hist. Eng. Law, 43; 8 Bl. Com. 379. Burrill. 

BAGA (L. Lat.). In Old English Law. 
A bag. Yearb. M. 18 Hen. VI. 5. Burrill. 

BAHADUM. A chest or coffer. English. 

BAILIFF, BOUND. A bailiff who 
gives the sheriff security against liability for 
his actions. Commonly called bum bailiff. 
English. 

BAILIVIA. Same as Bailiwick {q. o.). 

BAIRNS. In Scotch Law. A known 
terra, used to denote one’s whole issue, Ersk. 
Inst. b. 3. tit. 8. H 48. Sometimes used in 
more limited sense. Bell's Diet. Burrill. 

BALCAN1FER. A standard bearer. 
English. 

BALCONY. A railed platform project¬ 
ing from a wall. English. 

BALDAKINIFER. Same as Balcani- 
F£R. English. 

BALISE (Fr.). In French Marine Law. 
A buoy. Ord. Mar. liv. 1, tit. 1, art. 4. 
Burrill. 

BALLOT BOX. A box in which ballots 
are placed when voting. English. More 
precisely, such receptacle authorized by law. 

“To stuff a ballot box." See R. S. f 5515: 
Exp. Siebold, 100 U. S. 379 (1879). 

BANAL. Relating to a ban or place 
privileged from the service of process. Hav¬ 
ing privileges. English. 

BANAL MILL. One at which the lord 
may require his tenants to have their grain 
grouad. English. See Banality. 

BANCO. In the bench. See Banc. 

BAND. In Old Scotch Law. A proc¬ 
lamation calling out a military force. 
1 Pitcairn’s Crim. Trials Part 1, p. 205. 
Burrill. 

BAND. See Tribe (Supp.). 

BANERET. A knigbt made in the field 
of a degree next below a baron. See Knight. 

BANI. See Deodand. 

BANK. See Massachusetts Rule; 
National Banks; New York Rule; Power, 
Incidental Power; River Bank (Supp.). 

BANKER OUT (O. Eng.). Bankrupt: 
insolvent; indebted beyond the means of 
payment. Plymouth Col. Laws (ed. 1836), 
p. 33. Burrill. 

BANKRUPT. See Composition; Part¬ 
nership; Voluntary Bankruptcy (Supp.). 

BANKRUPTCY. See Accounts Receiv¬ 
able; Preference; Transfer (Supp.). 

BANNIMUS (L. Lat.). We ban or 
expel. The form of expulsion from Univer¬ 
sity of Oxford; by affixing the sentence in 
some public places, as a promulgation of it. 
Burrill. 


BANNIRE AD PLACITA (or AD 
MOLIENDUM). To summon tenants to 
the lord ‘9 court or to grind corn at his mill. 
Byrne. 

BANNUS (L. Lat.). In Old English 
Law. A proclamation; king's proclamation, 
made by voice of a herald, forbidding all 
present at the trial by combat to interfere 
either by motion or word, whatever they 
might see or hear. Fleta, lib. 1, c. 34. U 1. 
Burrill. 

BANQUE. A bench, a table; a counter. 
English. 

BANYAN. A Hindu merchant; a Hindu 
who acts as agent and interpreter for a 
European. English. 

BARBANUS (L. Lat.). In Old Lom- 
bardic Law. An uncle. Longob. lib. 1, 
tit. 10, 1,1. Burrill. 

BARBITS (L. Fr.). Sheep. Dyer, 29 
(Fr. ed.); Lilt. Sect. 71. Burrill. 

BARET (L. Fr.). A wrangling suit. 
Britt, c. 92. Burrill. 

BARK (Lat. cortex ). Sometimes figura¬ 
tively used to denote the mere words or 
letter of an instrument, or outer covering of 
the ideas sought to be expressed, as dis¬ 
tinguished from its inner substance or 
essential meaning. “If the bark makes for 
them, the pith makes for us." Lord Bacon's 
Arg. Case of the Postnati of Scotland, 
Works IV. 333. Burrill. 

BARLEYCORN. One-third of an inch; 
a nominal rent or consideration. English. 

BARMOTE COURT. Courts that ad¬ 
minister the mineral laws and customs 
relating to lead mining in the districts of 
Derbyshire. Officers are the barmaster 
and deputy barmaster. Byrne. 3 Steph. 
Com. 347, n. (b); Stat. 14 and 15 Viet, 
c, 94. 

BARNARD’S INN. See Inns of Court. 

BARRA (L. Lat.). In Old Pleading and 
Practice. A bar to an action; a plea con¬ 
taining a sufficient answer to the action; a 
plea in bar. Dyer. 56 (Fr. ed.). Burrill. 

BARRIER. A wall of coal which sepa¬ 
rates two adjoining mines. English. 

BARRING ESTATE TAIL. Estate tail 
can only be barred in the case of freeholds 
by a disentailing deed, and, in the case of 
copyholds by surrender, or (but only if the 
estate is equitable) by a disentailing deed 
executed in accordance with Stat. 3 and 4 
Will. IV. c. 74.& L. 

BASELS. A coin abolished by Henry II. 
in 1158. 

BASIN. In marine insurance, a portion 
of the sea enclosed within rocks. English. 

BASKET TENURE. A tenure for mak¬ 
ing baskets. Byrne. See Canestellus 
(Supp.). 

BASSA JUSTITIA. Low justice. 

In Feudal Law. The right of a feudal 
lord to try persons accused of petty offences 
or trespasses. English. 

BASTARDIZE. To Bhow to be a bastard. 
See Bastard. 

BASTARDUS NULLIUS EST FILIUS, 
AUT FILIUS POPULI. A bastard is 
nobody’s son, or a eon of the people. 

BATABLE GROUND. Land between 
England and Scotland when distinct king¬ 
doms. Ground that is in controversy. 
English. 

BATAILLE (L. Fr.). In Old English 
Law. Battel; the trial by combat or 

(ii) 


“duellum.” Yearb. M, 4 Edw. III. 12. 
Burrill. 

BATH, KNIGHTS OF THE. An order 
of knighthood instituted by Richard II. 
English. Up to 1847 order purely military; 
after that date civil members were admitted. 
See Knights. 

BATIMENT (Fr.). In French Marine 
Law. A vessel. Ord. Mar. liv. 1, tit. 14, 
art. 2. Burrill. 

BAWD (Fr. baud, gay, wanton). One 
who procures opportunities for persons of op¬ 
posite sexe9 or to cohabit in an illicit manner. 
Dyer or. Morris, 4 Mo. 216 (1835). Anderson. 

BAY RUM. A fragrant spirit obtained 
by distilling rum with the leaves of the bay- 
berry. or by mixing various oils with alcohol. 
228 U. S. 442. See Distilled Spirits 
(S upp.). 

BAYLEY. In Old English Law. Bailiff. 
The term used in the laws of the colony of 
New Plymouth, Mass., A. D. 1670, 1671. 
Burrill. 

BE, AND THE SAME HEREBY ARE 
EXTENDED. See Grant Hereby Made 
(Supp.). 

BEACH. Designates land washed by 
the sea and its waves; is synonymous with 
shore. Littlefield or. Littlefield, 28 Me. 180. 

Generally denotes (and between high and 
low water mark, East Hampton vs. Kirk, 13 
N. Y. Supreme Ct. 257; but not necessarily, 
Merwin vs. Webster, 41 Conn. 14. Abbott. 

BEACON. A fire or light maintained as 
a signal. English. See Lighthouse. 

BEAM. That part of a stag’s head 
where the horns grow; a balance of weights; 
a support for floors and roofs. English. See 
Carco Beam (Supp.). 

BEAR. To carry; to hold; to have 
expressed upon it, a 9 the dale or rate of 
interest; one who speculates for a fall of 
prices in the stock exchange. English. See 
Bearer. 

Bear ArmB. See Arms. 

Bearing Date. See Bearing Date. 

BED. See River Bed (Supp.). 

BEERHOUSE. In England, a place 
where beer sold can be drunk either on or 
off the premises. English. See Beershop 
(Supp.). 

BEERSHOP. In England, a place where 
beer is sold, but can only be drunk off the 
premises. English. See Beerhouse (Supp.). 

BEFORE. (1) Prior to; before trial. In 
an act requiring exceptions which go to the 
form of an indictment merely, to be made 
before trial means before pleading to the 
merit. Winship vs. People, 51 III. 296. 
Abbott. See also 106 Mass. 192; 113 id. 
341; 5 Wend. (N. Y.) 137; 10 id. 423. 

(2) In the presence of, as a trial held 
“before" a certain judge; an affidavit sworn 
to “before” a particular officer. Before me, 
6 Ad. & E. N. S. 528; 3 Green (N. J.) 274. 
Before us, 5 Johns (N. Y.) 233. R. & L. 

BEFORE THE WIND. Under section 5 
of the act of congress of March 4, 1849 
(9 Stat. at L. 382), which provides that 
vessels on the larboard tack shall show a 
green light, and vessels, "going off large or 
before tne wind, or at anchor, a white light.” 
Ward or. The Fashion, 1 Newb. 8; S. Sub. 
Nora. The Fashion or. Wards, 9 McLean 152. 
Abbott. 

BEGA. In India, a land measure equal 
to about a third of an acre. English. 
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BEGGING. The act of a cripple who 
stands upon a sidewalk and in silence holds 
out his hand for money from passers-by is 
"begging for alms." Haller, 3 Abb. N. Cas. 
65 (1877). Anderson. 

BEGUM. In India, a woman of high 
rank. English. 

BELLUM (Lat.). In Public Law. War. 
An armed contest between nations. Jus 
belli, the law of war. De Jur. Bell. lib. 1, 
c. 1. 12. Burrill. 

BENE. Well; legally; sufficiently; in 
due form. English. 

BENEFICIAL INTEREST. See Bene¬ 
ficial Use (Supp.). 

BENEFICIAL OWNERSHIP. See Bene¬ 
ficial Use (Supp.). 

BENEFICIAL USE. The expression, 
beneficial use or beneficial ownership or 
interest, in property is quite frequent in the 
law, and means in this connection such a 
right to its enjoyment as exists where the 
legal title is in one person and the right to 
such beneficial use or interest is in another, 
and where such right is recognized by law, 
and can be enforced by the courts, at the 
suit of suchowneror of someone in hisbehalf. 
One is also said to have the beneficial owner¬ 
ship of land who has done everything to 
entitle him to a patent from the government, 
and who, therefore, has the legal right to 
such patent, and all that remains to be done 
is for the proper officer to issue it. 200 U. S. 
128. 

BENZINE. See Naphtha (Supp.). 

BERAR. Ste Race (Supp.). 

BERENICA. Same as Berewicha. A 
manor. Villages or hamlets belonging to 
the same town or manor. English. 

BERGHMASTER. An officer among 
Derbyshire (England) miners who acts as 
a coroner; a mountaineer or miner. English. 

BERGHMOTE. Anciently an assembly 
or court on a hill to decide controversies 
among miners of Derbyshire, England. 
English. See Barmote Court (Supp.). 

BER1A. A large, fiat, open field; a burgh; 
a manor. English. 

BERING SEA DISPUTE. Between U. S. 
and England which arose through objection 
of U. S. to the killing by Canadians in Bering 
Sea, of female seals during pregnancy or 
while caring for their young. Question 
submitted to a board of arbitration, which 
made an award in Paris, 1893. English. 
See Pelagic Sealing (Supp.). 

BERRA. A plain open heath. To grub 
up barren heaths. English. 

BERRY. The habitation of a nobleman. 
A dwelling-house. A sanctuary. English. 

BERSA. A limit or bound; a park 
paling. English. 

BERTON. In English Law. That 
part of a great country farm where the bams, 
stables, and other inferior offices stand, and 
wherein cattle are foddered, and other 
country business managed. Burrill. See 
Barton. 

BES (Lat.). In the Roman Law. A 

division of the as, or pound, consisting of 
eight duodecimal parts and amounting to 
two-thirds of the as. 2 Bl. Com. 462, note 
(M.). See As. 

Two-thirds of an inheritance. Inst. 2, 14, 
5. 

Eight per cent interest. 2 Bl. Com. ubi su- 
Pra. Burrill. 

BESAIEL. In Old English Law. A writ 
which lay where a great-grandfather died 
seised of lands and tenements in fee simple, 
and on the day of his death a stranger abated, 
or entered and kept out the heir. Reg. Orig. 
226. Now abolished. Burrill. Stat. 3 & 4. 
Wm. IV. ch. 27.1 36. 

BETTERMENTS, EXPENDITURES 
FOR. Payments for the improvement of 
property as distinguished from mere pay¬ 
ments for operating expenses and ordinary 
repairs which are usual and legitimate terms 
of outlay from current receipts. 170 U. S. 
370; 117 U. S. 434. 


BEVERAGE. A liquor drunk for pleasure 
as distinguished from one drunk for health. 
English. 

BEWARED. Expended. English. See 
Expend. 

BIELBRIEF. In Maritime Law. A 
written statement furnished an owner by a 
shipbuilder of a vessel's measurement and 
dimensions. 

In Danish Law. A contract of bottomry. 
English. See Bottomry. 

BIGA. Anciently a wagon; a cart or 
chariot drawn by two horses side by side. 
English. 

BIGOT. A name at one time applied 
to Rollo and the Normans. An intolerant 
adherent to a creed, system, or opinion. 
English. 

BILANCHE DEFERENDS. A writ 
directing that wool be weighed by the 
corporation transporting it. English. 


referred to by Cowell and other early writers. 
Burrill, 

BLACK CODE. See Code, Black 
(Supp.). 

BLACK GAME. Heath grouse as dis¬ 
tinguished from the heath fowl or red grouse. 
English. 

BLACK MARIA. The closed van in 
which prisoners are carried to and from the 
jail or between the court and the jail. 
R.&L. 

BLADARIUS (L. Lat.). In Old English 
Law. A corn-monger; a raeal-man or corn- 
chandler; a bladier or engrosser of corn or 
grain. 2 Inst. 81. Burrill. 

BLANCH HOLDING. A Scotch tenure, 
similar to free and common socage; the duty 
payable being in general trifling. English. 

BLANCUS. Blank; white; smooth. 
Abbott. 


BILL OF EXCEPTIONS. A bill of 
exceptions is not valid as to any matter 
which was not excepted to at the trial. 
270 U. S. 357; 95 U. S. 127; 9 Wheat. 651. 
It cannot incorporate into the record nunc 
pro tunc as of the time when an exception 
should have been taken. Id.; 16 How. 29. 

BILL OF EXCHANGE. See Accom¬ 
modation Bill (Supp.). 

BILLA. A bill. Occurs in some Latin 
phrases. 

Billa Cassetur. That the bill be 
quashed. 

Billa Vera. True bill. Indorsement of the 
grand inquest upon any presentment or 
indictment which they find to be probably 
true. Termes de la Ley. Abbott. 

B1LLAGINES. By-laws; the laws of 
towns; municipal laws. The private laws 
or regulations made by any corporation for 
its own government, which are binding upon 
it if made in conformity with the general law, 
otherwise they are void. English. 

BILLET. U) To place or quarter 
soldiers. A soldier’s quarters in a civilian's 
house. English. 

(2) In French Law. A bill or promis¬ 
sory note. 

Billet a ordre . A bill payable to order. 

Billet a vue. A bill payable at sight. 

Billet de change . Q. v . 

Billet de complaisance. An accommoda¬ 
tion bill. English. 

BILLETA. A bill or petition exhibited in 
parliament. English. 

BILLETUM. A billet, bill, or memoran¬ 
dum, such as was allowed to parties to 
require of the sheriff or undersheriff to whom 
a writ was delivered. English. 

BI-METALISM. The use of two metals 
as money at a fixed ratio. The doctrine of 
such a monetary system. English. 

BI-METALLIC. Relating to or composed 
of two meials (applied to money). English. 

BIND. To bring one under definite legal 
obligations; particularly under the obligation 
of a bond or covenant; to affect one with a 
contract or judgment. Abbott. 

BINDER. See Sausage (Supp.). 

BIS. Twice; in two days; in a two-fold 
manner. English. 

Nemo debet bis vexari Pro eadem causa. No 
man ought to be twice vexed for the same 
cause. 5 Co. 61; 1 Tidds. Pr. 174. 

BISANTIUM. An ancient gold and 
silver coin, first coined at Bizantium or Con¬ 
stantinople and at one time current in 
England. English. 

BI-SCOT. A fine of two shillings for not 
repairing ditches, banks, etc., after having 
been once noti fied and time extended. 
English. 

BLACK ACTS. In Scotch Law. The 
acts of the five James’s with those of Mary's 
reign, and of James VI. down to 1586 or 1587. 
Printed in old black-letter. Barringt. Obs. 
Stat. 186; Bell's Diet. Burrill. 

BLACK BOOK OF HEREFORD. In 
English Law. An old record, frequently 


BLANKS. White money coined by Henry 
V. in part of France subject to England, 
value 8d; vacant spaces in a declaration 
which at one time were good cause of de¬ 
murrer. English. 

BLASARIUS. An incendiary. English. 

BLEES. Corn, grain. English. 

BLENCH HOLDING. See Blanch 
Holding (Supp.). 

BLENDED FUND. (1) Conversion. In 
England, where a testator directs her real 
and personal estate to be sold, and disposes 
of the proceeds as forming one aggregate, 
this is called a "blended fund." Ackroyd vs. 
Smithson, 1 Bro. Ch. c. 503; 1 White & T. 
Lead. Cas. 783. 

(2) Charitable legacies. Where charitable 
legacies are made payable out of a fund 
consisting partly of personal property and 
partly of the proceeds of realty, the funds 
are generally distinguished as pure and 
impure personalty. R. & L. 

BLOOD MONEY. (1) Money paid to 
the relatives of one killed by another. 

(2) Money paid as a reward for the convic¬ 
tion of one charged with a capital crime, 
R. & L. 


BLOODY-HAND. One of the four kinds 
of circumstances by which an offender was 
supposed to have killed deer in the king's 
forest. In Scotland, in such like crimes, 
the term was "taken in the fact," or with 
the "red-hand." R. & L. See Back- 

BEREND. 


BOARD. (1) As a law term, a number 
of persons organized, under authority of 
positive law, to execute some trust or perform 
official or representative functions. Signifies 
also a department or office under the execu¬ 
tive government, filled by several persons 
associated. 

(2) In the sense of supplies for personal 
sustenance and to provide food from day to 
day; subject to adjudications having reference 
chiefly to the distinction between the liabili¬ 
ties of one who undertakes to provide board 
and those of an innkeeper. Pa. Act Mar. 11, 
1834; Pollock vs. Landis, 36 Iowa 651. 
Abbott. 


BOARD OF TRADE. Within the Mean¬ 
ing of the Future Trading Act of August 
24, 1921, providing for the taxation of con¬ 
tracts for the sale of grain for future delivery, 
and options on such contracts, and for the 
regulation of boards of trade, and for other 
purposes. The words "board of trade 
shall be held to include and mean any ex¬ 
change or association, whether incorporated 
or unincorporated, of persons who shall be 
engaged in the business of buying or selling 
grain or receiving the same for sale on 
consignment. 269 U. S. 479. See Contract 
of Sale; Grain (Supp.). 


BOARDING HOUSE. A quasi-public 
iouse where boarders are generally and 
labitually kept. 1 Lans. N. Y. 486. 

Keeper of such obligated to care of goods 
f guests and liable for negligence occasioning 
ass. 2 El. & B. 144. 

Contract for board and lodging is not a 
ontract regarding land within the meaning 
f the Statute of Frauds. 8 W. R. 413; 

Hirr M T AJU. R . & L. 


BOATABLE. See Navigable Waters. 
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BOCERAS. A Saxon notary, scribe, or 
chancellor. English. 

BODY. A number taken collectively. 

Corporate. A corporation. 

Deliberative. Existing for careful con* 
sideration. 

Of a County. A county considered as 
a whole. 

Of an Instrument. The material part. 

Of Laws. A collection of laws, a system 
of jurisprudence. 

Politic. A state. A corporation. English. 

BOILARY. A place for boiling; water 
from a salt well belonging to other than 
the owner. English. 

BOIS. Underwood; timber. English. 

BOLSTER. See Pillow (Supp.). 

BOLT. The desertion of one or more 
persons from the political party to which 
he or they belong; the permanent withdrawal 
before adjournment of a portion of the 
delegates to a political convention. R. & L. 

BOLTAGIUM, BOLDAGIUM or BOL- 
HAGIUM. A little house or cottage. 
English. 

BOLTING. In English Practice. A 
term formerly used in the English inns of 
court, more particularly at Gray’s Inn, 
signifying private arguing of cases, as distin¬ 
guished from mooting, which was a more 
formal and public mode of argument. 
Burrill. 

BOMBAY REGULATIONS. Passed for 
the presidency of Bombay and territories 
subordinate thereto. Passed by governors 
in council of Bombay until 1834, when 
power of local legislation ceased and the acts 
relating thereto were henceforth passed by 
the governor-general of India in council. 
Abbott. 

BON (Fr.). In Old Fcench Law. A 
royal order or check on the treasury invented 
by Francis I. Steph. Lect. 387. 

In Modern Law. The name of a clause 

(6on pour -, good for so much), added 

to a cedule or promise, where it was not in 
the handwriting of the signer, containing 
the amount of the sum which he obliged 
himself to pay. Poth. Oblig. part 4, ch. 1, 
art. 2, 1. Burrill. 

BOND. Bonds are in Lheir essence only 
evidences of debt. They are choses in 
action. Whatever incidental qualities may 
be added by usage of business or by statutory 
provision, this characteristic remains and 
Bhows itself by the fact that their destruction 
physically will not destroy the debt which 
they represent. They are representative 
and not the thing itself. 277 U. S, 14, 15. 

Need not be under seal today in most 
states. See Bond. 

BONDSMAN. One who is bound in an 
obligation for performance of some act by 
another person; a surety. Abbott. See 
Suretyship. 

BONES GENTS. Good men (of the 
jury); persons qualified to act as jurors. 
English. Yearb. T. 5 Edw. HI. 21. 

BONI HOMINES. Good men; lawful 
men; good men and true. English. 3 B|. 
Com. 349. 

BONIS CEDERE (Lat.). In the CiviJ 
Law. To make a transfer or surrender of 
property, as a debtor did to his creditors. 
Cod. 7, 71. Burrill. 

BOOM COMPANY. See Company, 
Boom (Supp.). 

BOOT or BOTE (Sax.). In Saxon Law. 
A reparation or making good of any damage 
done. 

In English and American Jurispru¬ 
dence. Used partly as replenishment and 
partly in general sense of a sufficient allow¬ 
ance. Co. Litt. 41b. Burrill. See Esto¬ 
vers. Burrill. 

BOOTING or BOT1NG CORN. Certain 
rent corn, anciently so called. Burrill. 

BOOTLEGGER. One engaged in plying 
the unlawful trade of selling liquor. 267 
U. S. 160. 


BORD (Sox.). A house or cottage; a 
table. Kennctt's Par. Ant. Burrill. 

BORD HALFPENNY. A toll paid for 
setting up booths in the market. English. 

BORD SERVICE. A tenure by which 
bord-lands were held. English. 

BORDARII or BORDIMANNI (L. 
Lat.). In Old English Law. Bordmen; 
bordars, or cottagers. One of the classes of 
tenants or agricultural occupiers of land 
mentioned in the Domesday survey, and, 
with the exception of the villani, the largest, 
Co. Litt. 5b. Burrill. 

BORDER WARRANT. A warrant is¬ 
sued by a judge on one side of the border 
between England and Scotland for the 
purpose of arresting a person or the effects of 
a person living on the other side. English. 

BOREL FOLK. Country people. Eng¬ 
lish. 

BORGBRICHE, BURGH-BR E C H E, 
BURGH-BRICH. Breach or violation of 
pledge; the offence of violating a pledge 
given by the inhabitants of a tithing to keep 
the peace; breach of the peace; a fine imposed 
on a town for the breach of peace. English; 
R. & L. 

BORGESMON- The head of each family 
in a tithing. English. 

BORGH OF HAMHALD. In Scotch 
Law. A pledge given to a buyer of goods 
by the seller that the goods will be forth¬ 
coming, that the seller's title is good and that 
the latter will warrant the same. English. 

BORROWE. In Scotch Law. A pledge. 
English. 

BORROWED. See Loan Ticket; Short 
Sale (Supp.). 

BORSHOLDER. Sec Hbaddorough 
(Supp.). 

BOSCARIA. Wood houses or ox-houses. 
English. 

BOTELESS. In Old English Law. 
Without amends; without the privilege of 
making satisfaction for a crime by a pecuniary 
payment. Burrill. 

BOTHA. A booth or stall in a fair or 
market. English. 

BOTHAGIUM. Toll for keeping a stand 
or booth in a fair or market. English. 

BOTHNA. A park where cattle are en¬ 
closed and fed. English. 

BOTTOMAGE. See Bottomry. 

BOUCHE (Fr. and L. Fr.). Mouth. An 
allowance or provision. To have an allow¬ 
ance at court; to be in ordinary at courL; 
to have meat and drink scot-free. Ord. 
Mar. liv. 3, tit. 8, art. 11. Burrill. 

BOUCHE (or BUDGE) OF COURT. A 
certain allowance of provision from the 
king, to his knights and servants, that 
attended him in any military expedition. 
R. & L. 

BOUGH. Giving a bough of a tree in 
conveying land to hold in capite. English. 

BOULEVARD. Originally, a bulwark or 
rampart; afterward, a public walk or road 
on the side of a demolished fortification; , 
now, a public drive. Refers to an area set 
apart for ornament, exercise, and amusement. 
Not technically, a street, avenue, or highway. 
People ex rel. Seaver vs. Green, 52 How. 
Pr. 445 (1873). Fancher, J.; Anderson. 

BOUND. (1) One who is to perform an 
obligation or covenant or who is a surety, is 
said to be “bound.” 14 Me. 185; 4 East 539. 

(2) In plural form (bounds), the word is 
synonymous with boundary. R. & L. See 
Boundary. 

BOUNDERS. In American Law. Visible 
marks or objects at the ends of the lines 
drawn in surveys of land showing the courses 
and distances. 1 Harr. & McH. 358, arg. 
Burrill. 

BOUNDS. In English Law of Mines. 
The trespass committed by a person who 
excavates minerals underground beyond 
boundaries of his land is called, “working 
out of bounds.” Action may be brought and 
account of minerals taken. Bain. M. & M. 
506. R. & L. 


BOUNTY OF QUEEN ANNE. A name 
given to a royal charter, which was confirmed 
by 2 Anne. ch. 11, whereby all the revenue 
of first fruits and tenths was vested in 
trustees, to form a perpetual fund for the 
augmentation of poor ecclesiastical livings. 
Abbott. 

BOURG. In Old French Law. An 
assemblage of houses surrounded with walls; 
a fortified town or village. Steph. Lect 118. 

In Old English Law. A borough. Yearb. 
T. 9 Hen. VI. 19. Burrill. 

BOURGEOISIE (Fr.). In Old French 
Law. The citizens of a borough spoken of 
collectively. Steph. Lect. 118. 

In later law, the privilege or franchise of 
being a burgess; citizenship. Burrill. 

BOUSSOLE (Fr.). In French Marine 
Law. A compass. Ord. Mar. liv. 1, tit. 
8, art. 3. Burrill. 

BOW-BEARER. An under officer of the 
forest who reported any violation of the 
forest laws. English. 

BOWYERS. Persons in London anciently 
compelled to keep a certain number of bows 
for sale, under a penalty. English. 

BOYCOTT. Pressure exerted by absten¬ 
tion from business relations. 257 U. S. 364, 
footnote; 99 App. Div. 605, affd. 199 N. Y. 
76. A boycott is sometimes defined so as 
to entail violence or malicious oppression. 
Id., 55 Conn. 46. See Boycott, Primary; 
Boycott, Secondary (Supp.). 

BOYCOTT, PRIMARY, A boycott used 
against the industrial antagonist directly. 
257 U. S. 364. See Boycott; Boycott, 
Secondary (Supp.). 

BOYCOTT, SECONDARY. Where many 
combine to injure one in his business by 
coercing third persons against their will to 
cease patronizing him by threats of similar 
injury. In such a case the many have a 
legal right to withdraw their trade from the 
one, they have the legal right to withdraw 
their trade from third persons, and they have 
the right to advise third persons of their 
intention to do so when each act is considered 
singly. The question in such cases is 
whether the moral coercion exercised over a 
stranger to the original controversy by steps 
in themselves legal becomes a legal wrong. 
257 U. S. 330. See 254 U. S. 466. 

A boycott used against an outsider because 
of his influence on or connection with the 
industrial antagonist. 257 U. S. 364, foot¬ 
note. See Boycott; Boycott, Primary. 

BRACHIUM MARIS. An arm of the 
sea. English. 

BRACINUM. A brewing. English. 

BRANCH OF A RAILROAD. Within 
the Meaning of Paragraph 18 of the 
Transportation Act, 1920. A branch 13 
clearly an extension of a railroad within 
the meaning of this paragraph. 270 U. S. 
276. See Extension of Railroad (Supp.). 

BRASIATOR- A maltster; a brewer. 
Reg. Orig, 280. 

Brasiatrix. A female brewer. 

Brasina. A brew-house. 

Brasium. Malt. Reg. Orig. III. 127. 
Burrill. 

BRAWL. Synonymous with tumult; 
Means the same kind of disturbance to 
public peace; produced by same class of 
agents, defines one and the same offense. 
State vs. Perkins, 42 N. H. 464. 

Brawling is quarrelling or chiding or creat¬ 
ing a disturbance, in a church or churchyard. 
4 Bl. Com. 146; 4 Steph. Com. 253. Abbott. 

BREAD ACTS. See Acts, Bread (Supp.). 

BREAST OF THE COURT. Discretion 
of the court. English. 

BREDWITE. A fine for not complying 
with the regulations relating to weight and 
quantity of bread. English 

BRETTWALDA. A ruler of the Saxon 
heptarchy. English. 

BREVIARIUM ANIANI. See Brevi- 

AR1UM ALAR1CIANUM. 

BREWER. One who manufactures fer¬ 
mented liquors of any name or description, 
for sale, from malt, wholly or in part, or 
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from any substitute therefor. Act of July 
13, 1866. 19. 14. Stat, at L. 117. Abbott. 

BRICOLIS. Ancient engines for beat¬ 
ing down walls. English. 

BRIDEWELL. A house of correction. 
English. 

BRIDGE. See Abutment (Supp.). 

BRIDGE MASTERS. Those having 
the care of a bridge. 

BRIDLE ROAD. A narrow street for 
pedestrians and those on horseback, and not 
for genera] use by wagons or carriages. 
English. Flagg vs. Flagg, 16 Gray, 175, 181. 

BRIEVE. A writ. English. 

BRIGA. Contention; litigation; strife; 
controversy. English. 

BRIGANDINE. A pointed coat of mail. 
English. 

BRING SUIT. See Brought (Supp.). 

BRINGING TO THE UNITED STATES. 
Within the Meaning of the Penal 
Clause of Section 18 of the Immigration 
Act of March 3, 1903. Taken literally 
means, transporting with intent to leave in 
the United States and for the sake of trans¬ 
port—not transporting with intent to carry 
back, and merely as incident to employment 
on the instrument of transport. 207 U. S. 
125. 

BRIS. In French Law. Breaking. A 
wreck caused by dashing against a rock or 
the coast. English. 

BRISTOL BARGAIN. What is usually 
termed a Bristol Bargain is twenty pounds 
per annum for seven years for one hundred 
pounds. James vs. Oades (1700), 2 Vern. 
402. Byrne. 

BROCELLA. In Old English Law. A 
wood; a thicket or covert of bushes and 
brushwood. Burrill. 

BROKEN ON THE WHEEL. A species 
of torture by which the victim was placed 
upon a wheel and his bones broken by being 
struck with an iron bar. English. 

BROKEN STOWAGE. That space in a 
ship not filled by any part of the cargo. 

BROKER. An intermediary. 277 U. S. 
356. The business of securing employment 
for those seeking work and employees for 
those seeking workers is essentially that of a 
broker. Id. 

BROSSUS. Bruised or injured by blows. 
English. 

BROUGHT. Commenced. In the legis¬ 
lation of congress on the subject of limitation 
of actions, “commenced" and “brought" 
mean the same thing. Goldenburgh rs. 
Murphy, 108 U. S. 163 0883); Waite, C, J.. 
119 id. 476. Anderson. 

BRUARIUM. In Old English Law. 
A heath ground; ground where heath grows. 
Burrill. 

BRUILLUS (L. Lat.). In Old English 
Law. A wood or grove; a thicket or 
clump of trees in a park or forest. Burrill. 

BRUKBARN (Swed.). In Old Swedish 
Law. The child of a woman conceiving 
after a rape, which was made legitimate, 
l iterally, the child of a struggle. Barringt. 
Obs. Stat. I.2.C. 9. Burrill. 

BRUTUM FULMEN. A harmless 
thunderbolt; a noisy but ineffectual menace; 
a law neither respected nor obeyed. English. 

BUBBLE. A chimerical or visionary 
scheme for business or trade ha9 been called, 
particularly in England, a bubble, and 


companies formed to prosecute such are 
called bubble companies. Terms of frequent 
occurrence in decisions of American courts 
involving rights of those defrauded and 
liabilities of the promoters and directors. 
Stat. 6 Geo. I. ch. 18, aimed at regulation 
of bubble companies. Abbott. 

BUCKSTALL. A trap for catching 
deer. English. 

BUDGET. Name applied in England 
to the financial statement of the national 
revenue and expenditure for each year, sub¬ 
mitted to parliament by the chancellor of 
the exchequer. Analogous to estimates 
for appropriations submitted by heads of 
departments in the government of the 
United States to congress at its annual 
sessions. Abbott. 

BUILDING LEASE. A demise of land 
for a long term of years, the lessee covenanting 
to erect certain edifices thereon according 
to specification. 19 & 20 Viet. c. 120, and 21 
& 22 Viet. c. 77. R.&L. 

BUILDING LIEN. See Lien. 

BUILDING SOCIETY. One estab¬ 
lished for the purpose of raising by the 
subscription of some of its members, a stock 
or fund for making advances to others of 
its members upon security of real estate 
by way of mortgage. Dar. B. Soc. 53; Stone 
B. Soc. passim. R. & L. 

BULL. (1) A brief or mandate from the 
Pope or Bishop of Rome. 4 Bl. Com. 110; 
4 Steph. Com. 177. 179. 

(2) One who speculates in the stock ex¬ 
change for a rise in the market. English. 
Fenn's Comp. 

BULLDOZER. See Dozer (Supp.). 

BUM BAILIFF. See Bailiff, Bound 
(Supp.). 

BUNDA. A hill or hillock; a bound, 
boundary, border, or limit. English. 

BUNDESRATH. The federal council 
of Germany, which shares the legislative 
power with the Reichstag. The federal 

council of Switzerland. English. 

BUREAUCRACY. A government by 
departments, each under a chief; a word to 
describe the system used in an invidious 
sense. R. & L. 

BURGAGE TENURE. See Burgage. 

BURGBOTE (Sax.). In Old English 
Law. A tribute or contribution toward 

repairing the castle or walls for defence or 
of a borough or city. Co. Litt. 109a. Exemp¬ 
tion from such a tribute. Fleta, lib. 1, c. 47, 
121. Burrill. 

BURGENSES fL. Lat.). In Old English 
Law, Inhabitants of a burgus or borough; 
burgesses. Fleta, lib. 5, c. 6, 110. Burrill. 

BURGERISTH. Breach of peace in a 
town. English. 

BURGH ENGLOYSE. Borough Eng¬ 
lish. English. 

BURGH-BRECHE. Breach or violation 
of pledge; the offence of violating the pledge 
given by the inhabitants of a tithing to keep 
the peace; breach of the peace; a fine imposed 
on a town for breach of the peace. English. 

BURGHMAILS. Annual payments to 
the Scotch crown. English. 

BURGLARITER (L. Lat.). In Old 
Criminal Pleading. A necessary word in 
indictments for burglary. 3 Bl. Com. 307. 
Burrill. 

BURGUNDIAN LAW. See Code, 1 Bur¬ 
gundian. 


BURN. To consume with fire. The verb 
"to burn." in an indictment for arson, is to 
be taken in its common meaning of "to 
consume with fire." 17 Georgia R. 130. 
Burrill. 

Burn sufficient term in an indictment for 
arson. Hester vs. State, 17 Geo. 130. Abbott. 

BURROCHIUM. A burrock or weir 
over a river where wheels are laid for taking 
fish. English. 

BURROUGH M ATI J jEES. Burrowmealg. 

In Scotch Law. Rents paid to the 
king by the burgesses or inhabitants of a 
borough or burrow, and which went to the 
king's private treasury. English. 

BURSA. A purse; a bag. English. 

BURSAR. The treasurer of a college, a 
charity student. English. 

BURSARIA. The bursary of a convent 
or college. English. 

BURYING ALIVE. The ancient English 
punishment of those who made contracts 
with Jews; also those found guilty of sodomy. 
English. 

BUSCARL (Sax.). In Old Saxon and 
Old English Law. Seamen or marines. 
Burrill. 

BUSINESS. A course of conduct. Like 
other conduct it is subject to substantial 
modification according to time and circum¬ 
stances both in itself and in regard to what 
shall justify doing it a harm. 257 U. S. 342, 
343. By calling a business "property" you 
make it seem like land, and lead up to the 
conclusion that a statute cannot substantial ly 
cut down the advantages of ownership 
existing before the statute was passed. An 
established business no doubt may have 
pecuniary value and commonly is protected 
by law against various unjustified injuries. 
But you cannot give it definiteness of contour 
by calling it a thing. Id. See Pawnbroker; 
When Not Engaged in Business (Supp.). 

BUSINESS SITUS. A state, not that of 
the domicil of the owner, which has a right 
to tax bonds, promissory notes, and other 
written evidences of choses in action with 
which business is there carried on for the 
owner. 277 U. S. 14. 

BUSONES COMITATUS. Barons of 
the county. English. 

BUSSA. A ship; vessel used in herring 
fishing; a smack. English. 

BUTLER S ORDINANCE. An ancient 
English ordinance (not statute) permitting 
an heir to punish waste during the life of his 
ancestor. English. 

BUTT WELDING. See Welding (Supp.). 

BUTTY. Things used in common; a 
deputy or associate. English. 

BY GOD AND MY COUNTRY. Reply 
given by a prisoner upon arraignment under 
the old English criminal practice, to the 
question as to how he would be tried. 
R.&L. 

BY-BIL-WUFFA. A Hindu mortgage or 
conditional sale. English. 

BY-ROAD. The statute law of New 
Jersey recognizes three different kinds of 
roads: A public road, a private road and 
a by-road. Latter, a road used by the 
inhabitants and recognized by statute, but 
not laid out. Such often called drift-ways. 
They are roads of necessity in newly settled 
countries. Van Blarcom pj, Frike, 29 N. J. 
L. 516; see also Stevens vs. Allen, id. 68. 
Abbott. 

BYSTANDERS. Persons present in court. 
English. 
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C A V. The court wishes to consider 
the matter. Anderson. See CuW Ad¬ 
s’ISAM Vl'LT, 

C. B. Common Bench; chief baron. 
English. 

C. C. P. Court of Common Pleas; code 
of civil procedure. English. 

C. T. A. Cum iestamcnto onntxo (with 
the will attached). English. 


CABAL. (1) A hidden or imaginary art 
practiced by the Jews. 1 Hall. Lit. Hist. 205. 

(2) A junto or private meeting of small 
parties. Name given to that ministry in 
reign of Charles II.. formed by Clifford. 
Ashley Buckingham, Arlington, and Lauder¬ 
dale who concerted a scheme for the restora¬ 
tion of popery. Initials of these five names 
form the word “cabal.” 2 Hall. Cons. Hist. 
374. R. & L. 


CABALIST. In French Law. A factor 
or broker. English. 


CABALLARIA. Relating to a horse. A 
tenure in which the service comprised 
furnishing a horseman in time of war, or 
when required by the lord. English. 

CABALLERO. In Spanish Law. A 
knight; so called on account of its being 
more honorable to go on horseback (a caballo) 
than on any other beast. White’s New 
Recop. b. 1. til. 5. c.3, f 3. Burrill. 

CABINET COUNCIL. A private and 
confidential assembly of the most consider¬ 
able ministers of state, to concert measures 
for the administration of public affairs; 
first established by Charles I. R. & L. 


CABLE. To send messages by sub¬ 
marine cable; a rope or chain used to moor 
vessels; a large conductor of electricity com¬ 
posed of several wires. English. 

CABLISH. In the Forest Law. Brush 
wood or browse wood; wind-fallen wood. 
Burrill. 


CACHEPALUS. An inferior bailiff or 
sheriff's deputy. English. 

CACHET, LETTRE DE. A sealed letter 
or missive emanating from the sovereign. 
Arbitrary orders of imprisonment abolished 
in France by revolution of 1789, Web. 
New Int. Diet. 


CADASTRE. In Spanish Law. A state¬ 
ment of the aiea and value of land in a 
certain district, obtained for taxation pur¬ 
poses. English. 

Cadastur. In French Law. Same. 
12 Peter’s R. 428, note. 

CADAVER. A dead human body. See 
Dead Body. 

CADIT. It abates, falls, ceases. English. 
See Cadeke. 

CAlDUA. Kept for cutting. 

In Civil Law. A forest kept for cutting. 
English. 

CA£SAR (Lat.). In the Roman Law. 
A cognomen in the Gens Julia, which was 
assumed by the successors of Julius. Taylor’s 
Civ. Law, 31. Burrill. 

CAHIER (Fr.). In Old French Law. 
A list of grievances prepared for deputies in 
the states general. Steph. Lect. 254. 
Burrill. 

CAIRN’S ACT. Enabled court of chancery 
to award damages. Replaced by provisions 
of the judicature act, 1873, 55. 16, 24. 
Byrne. 


CALCETUM (L. Lat.). In Old English 
Law. Acauseway. Reg. Orig. 154. Burrill. 

CALE. In French Law. A punishment 
for sailors. It consisted of hauling them 
under a ship. English. 

CALENDS. Among the Romans, was the 
first day of every month, being spoken of by 
itself, or the very day of the new moon, which 
usually happen together; and if pridie, the 
day before, be added to it. then it is the last 
day of the foregoing month. If any number 
be placed with it, it signifies that day in the 
former month which comes so much before 
the month named; as the tenth calends of 
October is the twentieth day of September; 
for if one reckons backwards, beginning at 
October, the twentieth day of September 
makes the tenth day of September. In 
March. May, July, and October, the calends 
begin at the sixteenth day. but in other 
months at the fourteenth; which calends 
must bear the name*-of the month following, 
and be numbered backwards from the first 
day of said following months. Hopton Con. 
69. Abbott. 

CALENDS, GREEK. Words meaning 
time never to come, as the Greeks had no 
calends. English. 

CALL RULE. In 1906, the Chicago 
Board of Trade adopted what is known as 
the “call” rule. By it members were pro¬ 
hibited from purchasing or offering to pur¬ 
chase. during the period between the close of 
the Call and the opening of the session on the 
next business day, any wheat, corn, oat9, or 
rye “to arrive” at a price other than the clos¬ 
ing bid at the Call. The Call was over, 
with rare exceptions, by two o’clock. The 
change effected was this: Before the adop¬ 
tion of the rule, members fixed their bids 
throughout the day at such prices as they 
respectively saw fit; after the adoption of the 
rule, the bids had to be fixed at the day’s 
closing bid on the Call until the opening of 
the next session. 

The Nature of the Rule. The restric¬ 
tion was upon the period of price-making. It 
required members to desist from further 
price-making after the close of the Call until 
9:30 A.M. the next business day: but there 
was no restriction upon the sending out of 
bids after close of the Call. Thus it required 
members who desired to buy grain "to arrive” 
to make up tbeir minds before the close of 
the Call how much they were willing to pay 
during the interval before the next session of 
the Board. The rule made it to their interest 
to attend the Call; and if they did not fill 
their wants by purchases there, to make the 
final bid high enough to enable them to 
purchase from country dealers. 

The Scope of the Rule. It is restricted 
in operation to grain “to arrive.” It applies 
only to a small part of the grain shipped from 
day to day to Chicago, and to an even smaller 
part of the day’s sales. Members were left 
tree to purchase grain already in Chicago 
from anyone at any price throughout the 
day. It applies only during a small part of 
the business day; members were left free to 
purchase during the sessions of the Board 
grain “to arrive.” at any price, from members 
anywhere and from non-members anywhere 
except on the premises of the Board. It 
applied only to grain shipped to Chicago: 
members were left free to purchase at any 
price throughout the day from either members 
or non-members, grain “to arrive” at any 
other market. Country dealers and farmers 
had available in practically every part of 
the territory called tributary to Chicago 
Borne other market for grain “to arrive.” 
Thus Missouri, Kansas, Nebraska, and parts 
of Illinois are also tributary to St. Louis; 
Nebraska and Iowa, to Omaha; Minnesota, 
Iowa, South and North Dakato, to Minne- 
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apolisor Duluth; Wisconsin and parts of Iowa 
and of Illinois, to Cincinnati; Indiana and 
parts of Illinois, to Louisville. 

The Effects of the Rule. As it applies 
to only a small part of the grain shipped to 
Chicago and to that only during a part of 
the business day and does not apply at all 
to grain shipped to other markets, the rule 
had no appreciable effect on general market 
prices; nor did it materially affect the total 
volume of grain coming to Chicago. But 
within the narrow limits of its operation the 
rule helped to improve market conditions 
thus: 

(a) It created a public market for grain 
“to arrive.” Before its adoption, bids were 
made privately. Men had to buy and sell 
without adequate knowledge of actual 
market conditions. This was disadvanta¬ 
geous to all concerned, but particularly so to 
country dealers and farmers. 

(b) It brought into the regular market 
hours of the Board sessions more of the trad¬ 
ing in grain “to arrive.” 

(c) It brought buyers and sellers into more 
direct relations; because on the Call they 
gathered together for a free and open inter¬ 
change of bids and offers. 

(d) It distributed the business in grain “to 
arrive” among a far larger number of Chicago 
receivers and commission merchants than 
had been the case there before. 

(e) It increased the number of country 
dealers engaging in this branch of the busi¬ 
ness; supplied them more regularly with 
bids from Chicago; and also increased the 
number of bids received by them from com¬ 
peting markets. 

(f) It eliminated risks necessarily incident 
to a private market, and thus enabled country 
dealers to do business on a smaller margin. 
In that way the rule made it possible for 
them to pay more to farmers without raising 
the price to consumers. 

(g) It enabled country dealers to sell some 
grain “to arrive” which they would other¬ 
wise have been obliged either to ship to 
Chicago commission merchants or to sell 
for “future delivery.” 

(h) It enabled those grain merchants of 
Chicago who sell to millers and exporters to 
trade on a smaller margin, and by paying 
more for grain or selling it for less, to make 
the Chicago market more attractive for both 
shippers and buyers of grain. 

(i) Incidentally it facilitated trading “to 
arrive” by enabling those engaged in these 
transactions to fulfil their contracts by 
tendering grain arriving at Chicago on any 
railroad, whereas formerly shipments had 
to be made over the particular railroad 
designated by the buyer. 246 U. S. 237-241. 

CALPES. In Scotch Law. A donation 
to the chief of the clan for protection and 
maintenance. English. 

CALUMNY. See Calumnia. 

CAMARA. In Spanish Law. A treasury; 
the exchequer. Wnite’s New Recop. b. 3, 
tit. 8, ch. 1. Burrill. 

CAMBELLANUS. A chamberlain. Eng¬ 
lish. 

CAMBIATOR. In Old English Law. 
An exchanger. Fleta, lib. 1, c. 22, U 7. 
Burrill, A 

CAMERALISTICS. The science of 
obtaining and expending money for public 
purposes. English. 

CAMPANARIUM, CAMPANILE (L. 
Lat.). A belfry, bell tower, or steeple; a 
place where bells are hung. Towns. PL 191, 
213. Burrill. 
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CAMPBELLS (LORD) ACT. Fatal 
Accidents Act, 1846, which makes provision 
for compensating families of persons killed 
by accident. Also Libel Acts. 1843 and 1845, 
are sometimes called Lord Campbell’s Libel 
Acts. The Obscene Publication Act, 1857, 
is grouped with these acts of 1843 and 1845 
under their popular title. Byrne. 

CAMPERS. A share. Used in old English 
statutes in the sense of participation in the 
division of any property, especially land, in 
consideration of maintaining a suit for such 
property. Abbott. 

CAMPFIGHT. In Old English Law. 

The fighting of two champions or combatants 
in the field; the judicial combat, or duelluin. 
Burn 11. 

CANADA THISTLE. A European thistle 
naturalized in U. S. and Canada, where it is 
a pernicious weed. The heads of purple 
flowers are smaller than those of native 
thistles. Web. New Int. Diet. 

CANARIUM. A charnel house or reposi¬ 
tory for the bones of the dead. English. 

CANCELLI. Bars; lattice work^. The 
bars enclosing the bar of a court or justice, 
or the communion table. English. Also 
the lines drawn on the face of a will or other 
writing, with the intention of revoking or 
annulling it. K. & L. 

CANDLEMAS DAY. A festival ap¬ 
pointed by the church to be observed on the 
second Sunday in February in every year, in 
honor of the purification of the Virgin Mary, 
being forty days after her miraculous deliv¬ 
ery. Papists go in procession with lighted 
candles. Canales consecrated this day for 
ensuing year. It is the fourth of the four 
cross quarter days of the year. R. & L. 

CANESTELLUS. Low Latin for a 
basket. In the Red Book of the Exchequer, 
fol. 137, it appears that Johannes de Listone 
held a manor by the service of making 
"cancstellos" for the king. Byrne. 

CANFARA. A trial of hot iron formerly 
used in England. R. & L. 

CANONICAL. Relating to or conform¬ 
ing with the canon law (fl. v.). English. 

CANONICUS. In the Civil Law. Of 
or relating to an annual tribute. 

In Ecclesiastical Law. A spiritual 
person found in a list; a canon; a prebendary. 
English. 

CANONIST. A professor of canon law. 
English, 

CANTEL. In Old English Law. That 
which is added above measure, heaped 
measure. Burrill. 

CANUM. A tribute, usually something 
produced from the soil, due the lord from a 
feudal tenant. English. 

CAP OF MAINTENANCE. One of the 
regalias or ornaments of state belonging to 
the sovereigns of England, before whom it 
is carried at coronations and other great 
solemnities. Also carried before mayors 
of several cities of England. R. & L. 

CAPAX NEGOTII. Capable of negotiat¬ 
ing. English. 

CAPELLA (L. Lat.). In Old Records. 
A box, cabinet, or repository in which were 
preserved the relics of martyrs; a small 
building in which relics were preserved; an 
oratory or chapel. 

In Old English Law. A chapel. Fleta, 
lib. 5, c. 12, II 1. Burrill. 

CAPIAS AD RESPONDENDUM. See 
Ad Respondendum (Supp.). 

CAPIATUR PRO FINE. Let him be 
taken for the fine. A clause in a judgment 
in debt, directing that the party be taken 
until he paid the fine, being a punishment 
for the public misdemeanor as well a9 the 
private injury. English. 

CAPITAL. See Invested Capital; 
Moneyed Capital (Supp.). 

CAPITAL STOCK. In Taxing Stat¬ 
utes. The term has no fixed meaning in 
taxing statutes-, and must be interpreted in 
each case by reference to the context, the 
nature, purpose, and history of the statute, 
and by other aids to construction. 268 U. S. 
376, 377. 


Within the Meaning of the Revenue 
Act of 1918, providing that the tax upon an 
association is based upon the average value 
of its “capital stock,” including surplus and 
undivided profits. The words “capital 
stock” should be interpreted in their entirety, 
and, in the absence of a fixed share capital, 
as equivalent to the capital invested in the 
business, that is, the net value of the property 
owned by the association and used in its 
business. 265 U. S. 163. See Association; 
Corporation fSupp.). 

The capital stock of a corporation, its net 
assets, and its shares of stock are entirely 
different things. The value of one bears no 
fixed nor necessary relation to the value of 
the other. 268 U. S. 377; 263 U. S. Ill; 
216 U. S. 425; 117 U. S. 136, 137; 95 U. S. 
686 . 

CAPITALE VIVENS. Live cattle. 
English. 

CAPITALIS. The head, chief, or principal, 
as applied to persons, judicial proceedings, 
property, etc. English. AI 90 affecting or 
involving life. See Capital Punishment. 

CAPITARE (L. Lat.). In Old Law and 
Surveys. To head, front, or abut; to touch 
at the head or end. MS. Dat. A.D. 1317. 
Burrill. 

CAPITATIM. By the head; to each 
individual. English. 

CAPITE MINUTUS. In Civil Law. 
One who has lost legal status. English. 

CAPITITIUM. A covering for the head 
mentioned in Stat. 1, Hen. IV. and other 
old statutes, which prescribe what dresses 
shall be worn by all degrees of persons. 
R. & L. 

CAPITULI AGRI. Lands that lie at the 
head or upper end of the land or furrows. 
English. 

CAPPA. A cap. One of the ceremonies 
of creating an earl or marquis. English. 

CAPTATOR. One who attains anything 
through unfair methods. English. 

CAPTIO. A taking or seizure of a thing; 
the taking or arrest of a person; a holding of 
a court; a taking or receiving. English. 

CAPUTIUM. A head of land; a headland. 
English. 

CAR. See One Man Car (Supp.). 

CAR SERVICE. Within the Meaning 
of Section 402 of the Transportation Act. 

The term “car service" includes use, control, 
distribution, and exchange of locomotives, 
cars, and other vehicles used in interstate 
transportation. 264 U. S. 342; 263 U. S. 
533. See Railroad (Supp.). This section 
also provides for just regulation of car 
service by the Interstate Commerce Commis¬ 
sion, and gives that body power, in case of 
shortage of equipment or other emergency, 
to suspend the regulations, to give just direc¬ 
tions, without regard to ownership, to pro¬ 
mote the service and to adjust proper com¬ 
pensation for its use, and “to require such 
joint or common use of terminals, including 
main-line track or tracks for a reasonable 
distance outside of such terminals,” as in the 
opinion of the Commission will meet the 
emergency and the public interest, and upon 
hearing determine just compensation for 
use of same. Id., 342, 343. 

CARABUS. A raft or boat. English. 

CARCANNUM (L. Lat.). In Old 
English Law. A prison or workhouse. 
LL. Canuti, c. 62. Burrill. 

CARCARE (L. Lat.). In Old English. 
To load; to load a vessel. Towns. PI. 59. 
Burrill. 

CARCEL-AGE. Prison fees. English. 

CARECTARIUS, CARETORIUS. A 
carter. English. 

CARELESSNESS OR NEGLIGENCE. 
Within the Meaning of the Cummins 
Amendment of the Interstate Commerce 
Act of February 4,1887, concerning the duty 
of carriers to issue receipts or bills of lading 
for interstate freight and their liability for 
loss or damage, providing, “that if the loss, 
damage, or injury complained of was due to 
delay or damage while being loaded or 
unloaded, or damaged in transit by care¬ 
lessness or negligence, then no notice of claim 


nor filing of claim shall be required as a 
condition precedent to recovery.” The use 
of the words “carelessness or negligence” 
was intended to relieve the shipper from 
the necessity of making written proof 
of claim when, and only when, the dam¬ 
age was due to the carrier’s actual negli¬ 
gent conduct, and by “carelessness or negli¬ 
gence” is meant not a rule of liability with¬ 
out fault, but negligence in fact. 270 U. S. 
422. See Presumed Negligence (Supp.). 
The words “carelessness or negligence" 
qualify the whole clause; “damaged” should 
be read “damage" and the comma after 
“unloaded” should be omitted. 268 U. S. 87. 

CARENA. A term used in old Ecclesias¬ 
tical law to denote a period of forty days. 
R.&L. 

CARGA. In Spanish Law. An incum- 
brance; a charge. White’s New Recop. b. 2, 
tit. 13, ch. 2, H2. Burrill. 

CARGARE (L. Lat ). In Old English. 
To charge. Burrill. 

CARGO BEAM. A beam employed in 
combination with other elements to carry 
the weight of cargo to be removed from the 
holds of vessels alongside a pier or wharf and 
deposited on the pier or in the warehouses 
fronting on the same. 275 U. S. 338. 

CARIAGIUM (L. Lat ). In Old English 
Law. Carriage; the carrying of goods or 
other things for the king. Burrill. 

CARISTIA. Dearth, scarcity. English. 

CARK. A quantity of wool, whereof 
thirty make a sarpler. Sarpler is 2,240 
pounds weight. Stat. 27 Hen. VI. c. 2. 
R. & L. 

CARMEN (Lat.). In the Roman Law. 
Literally, averse or song. A formula, or 
form of words used on various occasions as 
of divorce. Taylor's Civ. Law. 349. Burrill. 

CARNALITER (L. Lat ). In Old Crimi¬ 
nal Law. Carnally. Carnaliler cognovit, 
carnally knew. Technical words in indict¬ 
ments for rape, and held essential. 1 Hale’s 
P. C. 637-639; 3 Inst. 60. Burrill. See 
Carnally Knew. 

CARNO. Immunity or privilege. Eng¬ 
lish. 

CAROOME. A London, England, license 
to keep a cart. English. 

CARPEMEALS. Cloth made in the 
northern parts of England, of a coarse kind, 
mentioned in 7 Jac. e. 16. R. & L. 

CARRACLE, CARRICLE. A large ship. 
English. 

CARRERA. In Spanish Law. A car¬ 
riage-way; the right of a carriage-way. Las 
Partidas, Part 3, tit. 31, 1, 3. Burrill. 

CARRIER. Within the Meaning of the 
Transportation Act of 1920. The natural 
meaning of the term is one who operates a 
railroad. 265 U. S. 432. The term does not 
include one whose shipments are carried by 
railroad, for example an express company. 
See Express Company; Transportation 
Company (Supp.). Sec also 265 U. S. 293; 
254 U, S. 187. 

Within the Meaning of a Provision of 
the Federal Control Act of 1918, declaring 
“carriers while under federal control” liable 
and suable. Here the term “carriers” is 
used as it is understood in common speech, 
meaning the transportation systems as dis¬ 
tinguished from the corporations owning or 
operating them. 271 U. S. 226. quoting 256 
U. S. 559. This means, as matter of law, 
that the government or its agency for opera¬ 
tion could be sued, for under the existing 
law the legal person in control of the carrier 
was responsible for its acts. Id.; 256 U. S. 
561. 

Within the Meaning of the Employers’ 
Liability Act of 1908. A “common carrier 
by railroad” is one who operates a railroad 
as a means of carrying for the public—that 
is to say, a railroad company acting as a 
common carrier. 265 U. §. 295; 254 U. S. 
187-188. 

CARRIER BY RAILROAD. Sec Car¬ 
rier (Supp.). 

CARRY. To bear on one’s person. 

Carry Away. Sec Carrying Away. 
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CENDULAE 


Carry Concealed Weapon*. See Arms. 

Carry Coats. To have the right to cost* 
annexed to it. as a judgment. 

Carry On. To transact, as a business. 
Single act pertaining to a particular business 
will not constitute the "engaging in or 
earning on" the business. Weil vs. State. 
52 Ala. 10; l\ S. rj. Jackson. 1 Hugh. 331. 

Carry Stock. To hold slock or merchan¬ 
dise for another. 100 Mass. 421. 

CARTA DE FORESTA (L. Lat.). In 
Old English Law. The Charter of the 
Forest, called Charta de Foresta. Burrill. 

CARUCAGIUM. A tax or tribute an¬ 
ciently imposed on every plow, for the pub¬ 
lic service. English. 

CAS FORTUIT. Sec Casus Fortitus. 

CASATA (L. Lat ). In Old European 
Law. A house with land sufficient for the 
6 upport of one family. Otherwise called 
hida, a hide of land, and by Bede, familia. 
Burrill. 

CASATUS. A vassal or feudal tenant 
possessing a casaui ( 9 . t\). that is. having a 
house, household, and property of his own. 
Burrill. 

CASE. Within the Meaning of the 
Constitution, Art. Ill, Section 2. When¬ 
ever the law provides a remedy enforceable 
in the federal courts according to the regular 
course of legal procedure, and that remedy 
is pursued, there arises a "case,” whether the 
subject of the litigation be property or status. 
270 U- S. 576. 

Within the Meaning of Jud. Code 
Section 123. A petition for naturalization 
is a "case.” and an order of the District Court 
denying the petition is reviewable by the 
Circuit Court of Appeals. Id., 577, 578. 

CASHL1TE. A mulct or fine. English. 

CASINGHEAD GASOLINE. A product 
attained by compression of gases which come 
from oil wells. Like the lighter ends or 
elements first coming off in the distillation 
of crude oil (see Naphtha), casinghead 
gasoline is highly volatile and dangerous 
to handle. Its gravity is about 86 to 90 
degrees and its vapor tension is from 20 to 
30 pounds to the square inch. 268 U. S. 
547. See Weathering (Supp.). 

CASSETUR B1LLA. See Cassetur 
Breve. 

CASSOCK. A garment worn by priests. 
English. 

CASTFL, CASTLE. A fortress in a town; 
a citadel; a stronghold; the mansion of a 
nobleman. (More than eleven hundred 
castles were demolished in England during 
the civil war.) English. 

CASTING. Casting an essoin was alleg¬ 
ing an excuse for not appearing in court to 
answer an action. Holthouse; Abbott. See 
Essoin. 

CASTRENSIS (Lat.). In Roman Law. 

Relating to the camp or military service. 
Castrense peculium. A portion of property 
which a son acquired in war, or from his 
connection with the camp. Dig. 49, 17. 
Burrill. 

CASUAL. That which happens acciden¬ 
tally; oris brought about by causes unknown 
or as to which nothing is suggested. 

Casual Ejector. The nominal defendant 
in the common-law action of ejectment; so 
called because, by the fiction underlying that 
action, he was represented as having, by acci¬ 
dent or without any legal cause necessary 
to be considered, entered on the premises 
and ejected the lawful occupant. Now 
abolished. 

Casual Pauper. An expression common 
in England for a person who applies for 
relief under the poor-laws in a parish where 
he has not a lawful settlement—where he is 
by accident, as it were. Ward in workhouse, 
hospital is called casual ward. 

Casualties of Superiority in the feudal 
language of the Scotch law are payments 
from an inferior to a superior, that is. from a 
tenant to his lord, which arise upon uncertain 
events, as opposed to the payments of rent 
at fixed and stated times. Abbott. 

CASUAL EVIDENCE. A phrase used 
to denote (in contradistinction to "pre¬ 


appointed evidence”) all such evidence as 
happens to be adduccnble of a fact or event 
but which was not prescribed by statute, or 
otherwise arranged beforehand to be the 
evidence of the fact or event. R. & L. 

CATALLIS CAPTIS NOMINE DIS- 
TRICTIONIS. An obsolete writ that lay 
where a house was within a borough for 
rent issuing out of the same, and which 
warranted the taking of doors, windows, 
etc., bv the way of distress. O. N. B. 66 . 
R. & L. 

CATALS. Goods and chattels. English. 

CATASCOPUS. An archdeacon. Eng¬ 
lish. 

CATCHINGS. Things caught, and in ihe 
possession, custody, power, and dominion of 
the party, with a present capacity to use 
them for his own purposes. The term 
includes blubber, or pieces of whale flesh 
cut from the whale, and stowed on or under 
the deck of a ship. A policy of insurance 
upon outfits and catchings, substituted for 
the outfits, in a whaling voyage protects the 
blubber. Rogers vs. Mechanics Ins. Co.. 1 
Story C. Ct. 603; 4 Law Rep. 297. Abbott. 

CATCHLAND. Land in Norfolk, so 
called because it is not known to what 
parish it belongs, and the minister who first 
seizes the tithes of it, by right of pre¬ 
occupation, enjoys them for that year, 
tt. & L. 

CATHEDRAT1CK. A sum of two 
shillings which was paid the bishop by the 
inferior clergy. English. 

CATON1ANA REGULA. In the Roman 
Law. The rule which is commonly expressed 
in the maxim. Quod ab initio non valet tractu 
temporis non convalebit, meaning that what 
is at the beginning void by reason of some 
technical (or other) legal defect will not 
become valid merely by length of time. The 
rule applied to the institution of haeredes, 
the bequest of legacies, and such like. Ap¬ 
plied in English law; t. g., a married woman’s 
will (being void when made) is not made 
valid merely because she lives to become 
a widow. R. & L. 

CAUCASIAN. The word "Caucasian” 
is at best a conventional term, with an 
altogether fortuitous origin, which, under 
scientific manipulation, has come to include 
far more than the unscientific mind suspects. 
According to Keane, for example (The 
World’s Peoples, 24, 28, 307, el it 

includes not only the Hindu, but some of the 
Polynesians (that is, the Maori, Tahitians, 
Samoans, Hawaiians. and others), the 
Hamites of Africa, upon the ground of the 
Caucasic cast of their features, though in 
color they range from brown to black. 
261 U. S. 211. 

The ill-chosen name of Caucasian, invented 
by Blumenbach in allusion to a South 
Caucasian skull of specially typical propor¬ 
tions, and applied by him to the so-called 
white races, is still current; it brings into 
one race peoples such as the Arabs and 
Swedes, although these are scarcely less 
different than the Americans and Malays, 
who are set down as two distinct races. 
Again, two of the best-marked varieties of 
mankind are the Australians and the Bush¬ 
men, neither of whom, however, seems to 
have a natural place in Blumenbach’s series. 
Id., quoting 2 Encyclopaedia Britannica 
( 11 th ed.), p. 113. See Aryan; Race 
(Supp.). 

CAUCUS. A private meeting of persons 
to formulate plans, or policies, or for other 
political purposes. English. Prohibited by 
general election laws of Pennsylvania. Leon¬ 
ard vs. Commonwealth, 112 Pa. 607, 626 
(1886). 

CAUDA TERROR. A land's end, or bot¬ 
tom of a ridge or furrow in arable lands. 
English. 

CAULCE1S. Roads paved with flint or 
other stone. English. 

CAUPONA (Lat.). In the Civil Law. 
An inn or tavern. Inst. 4, 5, 3; Dig. 4. 9 , 
1,5. Burrill. 

CAURSINES. Italian merchants who 
came to England in the reign of Henry III., 
where they established themselves as money¬ 
lenders, but were soon expelled for their 
usury and extortion. Seem to have been 
Lombards. Burrill. 


CAUSAM NOBIS SIGNIFICES (L. Lat.. 
you signify to us the reason). In Old English 
Practice. A writ which formerly lay where 
a mayor of a town or city, after having been 
commanded by the king’s writ to give 
seisin to the king’s grantee, had delayed to 
do so; commanding him to show cause why he 
delayed the performance of his duty. Burrill. 

CAUSE LIST. An official list of actions, 
demurrers, petitions, appeals, etc., set down 
for trial or argument in open court; similar 
to the American "calendar.” or "docket.” 
R. & L. See Docket. 

CAUSES CELEBRES. Celebrated cases. 
Work containing report of the decisions of 
interest and importance in French courts in 
17th & 18th centuries. Term is applied in 
the singular to any cause of great interest 
and importance. R. & L. 

CAUSIDICUS. In Civil Law. A pleader; 
one who argued a cause ore lenus. Burrill. 

CAUTELA. Caution; providence; care; 
heed. 6 Wheat. 108; 2 Saw. 150; 59 Pa. 333. 
Anderson. 

CAUTIONE ADMITTENDA. A writ 
which lies against a bishop who holds an 
excommunicated person in prison for con¬ 
tempt notwithstanding he offera sufficient 
caution or security to obey the orders and 
commandments of the church for the future. 
Reg. Orig. 66 . R. & L. 

CAVEAT VENDITOR. Let the seller 
take heed. Exact opposite of maxim, 
caveat emptor ( 9 . v.). In Civil Law. Seller 
was held responsible for the validity of the 
title to the property sold and for its quality 
or goodness in all cases, where a sound price 
was paid. Rules of caveat emptor not appli¬ 
cable in general are said to be governed by 
caveat venditor . Wright dj. Hart, 18 Wend, 
449. Abbott. 

CAVEAT VIATOR. Let the traveller 
beware. Used as a concise expression of the 
duty of a traveller on the highway to use 
due care to detect and avoid defects in the 
way. Cornwall Metropolitan Commis¬ 
sioners of Sewers, 10 Exch. 771, 774. Abbott. 

CAVEATEE. One who propounds an 
instrument, such as a wilt, for probate. 
213 U. S. 259. See Caveator (Supp.). 

CAVEATOR. One who opposes the pro¬ 
bate of an instrument, such as a will. 213 
U. S. 259. See Caveatee (Supp.). 

CAVERE (Lat.). In Civil and Common 
Law. To take care; to exercise caution. 
To provide for; to provide against; to forbid 
by law; to give security; to give caution or 
security on arrest. Burrill. 

CAVERS. Offenders punished in the 
mote or miner's court. English. 

CAYA. A quay, a kay or key, a wharf. 
English. 

CEAP. A bargain, something for sale; 
cattle as a medium of exchange. Ceapgilde, 
payment orforfeiture of cattle. 

CEDO. I grant. Word ordinarily used 
in Mexican conveyance to pass title to lands. 
Mulford vs. Le Franc, 26 Col. 88 , 108. Abbott. 

CELATION. Concealment of pregnancy 
or delivery. English. 

CELDRA. A chaldron, a measure. Eng¬ 
lish. 

CELLARIUS. One who keeps provisions; 
a steward of a monastic institution; a cellarer 
or bursar. English. 

CEMENT. A thoroughly standardized 
product, manufactured from limestone and 
shale, which are crushed to extreme fineness 
then subjected to high temperatures, which 
process produces a fused mass which when 
cooled is known as clinker. The clinker is 
then ground into the finished product which 
is then ready for transportation and use. 
Clinker is not subject to deterioration, but 
the ground clinker or cement deteriorates 
rapidly on exposure to moisture and cannot 
be kept in storage except for a limited period 
of time, 268 U. S. 591. See Specific Job 
Contract (Supp.). 

CENDULA5. Small pieces of wood laid 
like tiles to cover the roof of a house; 
shingles. English. 
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CENSARII. Farmers subject to a tax. 
English. 

CENSITAIRE. In Canadian Law. A 

tenant by cens. See Cens. 

CENSUALES. Those who paid a certain 
rent and performed certain services to obtain 
the protection of the church. English. 

CENSUERE. They have decreed. In 
Roman Law. Applied to the decree of the 
Roman senate- English. 

CENSUMETHIDUS or CENSUMOR- 
TH1DUS. Dead rent, like that which is 
called mortmain. R. & L. 

CENSURE. In Ecclesiastical Law. A 
spiritual punishment, consisting of with¬ 
drawing from a baptized person (lay or cleric) 
a privilege which the church gives him, or in 
wholly expelling him from the Christian 
Communion. Phillim. Ecc. L. 1367. See 
Degradation, Deprivation, Excommuni¬ 
cation. 

CENTAVO. In Spanish and South 
American countries, centavo is a small 
copper or nickel coin, in value six-tenths of a 
cent (actual), and one cent (nominal); one 
hundredth of a peso, which is worth sixty 
cents in American money. 200 U. S. 110, 
111 . 

CENTENA. A hundred; a district of a 
hundred freemen, established for military 
and civil purposes; a Saxon hundred; a 
hundredweight. English. See Hundred. 

CENTENARIUS. One of a centena or 
hundred; the head or chief of a centena. 
Among the Goths, Germans, Franks, and 
Lombards, an inferior judge. In Anglo- 
Saxon Law. A judicial magistrate; a 
centurio. English. 

CENTIME (Fr.). One hundredth pari of 
a franc. Stand. Diet. 

CENTRAL OFFICE. Of the Supreme 
Court of Judicature in England established 
in pursuance of the recommendation of the 
legal departments commission (Second Rep. 
23, 47). in order to consolidate the office of 
masters and associates of the common-law 
divisions, the crown office of the Queen's 
Bench division, the record and writ clerk's 
report, and enrollment offices of the chan¬ 
cery division, and a few others. Judicature 
(officers) Act, 1879, IHf 4, seq. Divided 
into following departments, and business 
and staff distributed accordingly. (Rules of 
Court, Dec. 1879, Apr. 1880.) 

1. Writ, appearance, and judgment; 

2. Summons and order (for the common 
divisions only); 

3. Filing and record (including the old 
chancery report office); 

4. Taxing (for the common-law divisions 
only); 

5. Enrollment; 

6. Judgments (for registry of judgments, 
etc.); 

7. Bills of sale; 

8. Married women’s acknowledgments; 

9. Queen's remembrances; 

10. Crown office; 

11. Associates. 

See titles of various officials. R. & L. 

CENTRALIZATION. System of govern¬ 
ment where the management of local matters 
is in the hands of functionaries appointed by 
the ministers of state, paid by the state, in 
constant communication, control, and inspi¬ 
ration of these ministers and where funds are 
largely applied to local purposes. R. & L. 

CEPPAGIUM (L. Lat.). In Old English 
Law. The stumps or root9 of trees which 
remain in the ground after the trees are 
felled. Fleta, lib. 2, c. 41, H24. Burrill. 

CERA (Lat.). In Old English Law. 

Wax; a seal of wax. Stat. Westm. 2, c. 10. 
Burrill. 

CERAG1UM. A contribution for the 
candles of the church. English. 

CEREVISIA (L. Lat.). In Old English 
Law. Ale or beer. Burrill. 

CERTA RES (Lat.). In Old English 
Law. A certain thing. Fleta, lib. 2, c. 60, 
^ n 24, 25. 

CERTAIN. Clear or distinct, as opposed 
to obscure; particular, as opposed to general; 
limited, specified, defined, as opposed to 
indefinite. Co. Litt. 96a; Dyer, 55b. Burrill. 
See Certainty. 


CERTAIN SERVICES. In Feudal and 
Old English Law. Such services as were 
stinted (limited or defined) in quantity, and 
could not be exceeded on any pretense; as to 
pay a stated annual rent, or to plough such 
a field for three days. 2 Bl. Com. 61. 
Burrill. 

CERTIFICATE DE COUTUME. In 
French Law. A statement by a foreign 
lawyer of <the law of his country upon 
certain questions. English. 

CERTIFICATION OF ASSISE OF 
NOVEL DISSEISIN. In Old English 
Practice. A writ formerly granted for the 
re-examination or review of a matter passed 
by assize before any justices where some point 
of the assise had been overlooked or insuffi¬ 
ciently examined. Reg. Orig. 200. Burrill. 

CERTIFIED COPY. A copy of a docu¬ 
ment, signed and certified as true copy by 
the officer to whose custody the original is 
entrusted. Best Ev, 620. In transcript of 
justice’s docket, see South. (N. J.) 143. 
R. & L. See Copy. 

CERURA. A mound,, fence, or enclosure. 
English. 

CERVISARIUS. A beer or ale brewer. 
English. 

An ale-house keeper. Towns. PI. 267. 
Burrill. 

CERVUS (Latr.). A stag or deer. Bract, 
fol. 191. Burrill. 

CESS. To cease; determine; stop. A 
tax or assessment. Anciently in Ireland, it 
meant an exaction of victuals, at a certain 
rate, for soldiers. English. 

CESSER. Neglect; omitting to do a 
thing; the termination of an estate. English. 

CESSIO IN JURE. In Roman Law. 
A fictitious suit in which one party desiring 
an article claimed it, the possessor acknowl¬ 
edged the claim to be just, and the magistrate 
decreed the former to be the owner. English. 

CESSIONARY BANKRUPT. One who 
gives up his estate to be divided amongst 
his creditors. R. 8c L. 

CESSIONS DES B1ENS. In French 
Law. The surrender by a debtor of his 
goods to his creditors. It is both voluntary 
and compulsory. English. 

CESSURE. Ceasing; giving over or 
departing from. A bailiff. English. 

C’EST ASCAVOIR. That is to say; to 
wit. English. 

CHACE. See Chacea. 

CHACER. To chase; to hunt; also to 
compel. English. 

CHACURUS. A horse or a hound for the 
chase. English. 

CHAFFERY. Traffic; the practice of 
buying and selling. R. 8c L. 

CHAIN. An engineer’s measure of 22 
yards length. R. 8c L. 

CHAIN OF TITLE. A statement in 
regular order of the grantors and grantees 
of a particular piece of land, with the dates 
of the conveyances, and other facts briefly 
stated, relating to the title. English. See 
Abstract of a Title. 

CHAIRMAN. One who presides over a 
meeting of any character. English. 

CHAIRMAN OF COMMITTEES OF 
THE WHOLE HOUSE. In the English 
house of commons, this officer, always a 
member, is elected by the house on the 
assembling of every new parliament. When 
the house is in committee on bills introduced 
by the government, or in committee of ways 
and means, or supply, or in committee to 
consider preliminary resolutions, it is his 
duty to preside. Dod. Pari. Comp. R. 8c L- 

CHALLENGE TO FIGHT. Offence 
punishable with fine and imprisonment, to 
challenge any person to fight a duel, or to 
endeavor to provoke him to send a challenge. 
Steph. Crim. Dig, 40; 6 Blackf. (Ind.) 20; 
3 Wheel. Cr. Cas. 245; 1 Tyl. (Vt.) 181; 
South. (N. J.) 40. R. 8c L. 

CHAMBER BUSINESS. See Chambers. 

CHAMBER SURVEY. One not made 
on the land. English. 


CHAMBER, WIDOW’S. Certain effects 
of a deceased person—such as a widow’s 
apparel, the furniture of her bedchamber, 
etc., are set apart for her, and called in 
London, the “widow’s chamber.'' 2 Bl. 
Com. 518. R. 8c L. 

CHAMBERDEKINS or CHAMBER 
DEACONS. Certain poor Irish scholars, 
clothed in mean habit, and living under no 
rule; also beggars banished from England. 
1 Hen. V. cc. 7, 8. R. 8c L. 

CHAMBIUM (L. Lat.). In Old English 
Law. Change or exchange. Bract, fol. 
117, 118. Burrill. 

CHAMBRE DEPINCT. Painted cham¬ 
ber. Applied to St. Edward's chamber. 
English. 

CHAMP DE MAI (Fr.). The field or 
assembly of May: the national assembly of 
the Franks, hela in the month of May. 
1 Rob. Charles V. Appendix, note xxxviii. 
Burrill. 

CHAMP DE MARS (Fr.). The field or 
assembly of March; the national assembly 
of the Franks, held in the month of March, 
in the open air. 1 Rob. Ch. V. ub. sup . 
Burrill. 

CHAMPERT (L. Fr.). In Old English 
Law. A 9hare or division of land. Stat. 
Westm. 2, c. 49. See Champerty. 

In Old Scotch Law. A gift or a bribe 
taken by any great man or judge from any 
person, for delay of just actions, or furthering 
of wrongous actions, whether it be lands or 
any goods movable. Burrill. 

CHANCE. What a man does not know 
and cannot find out is chance as to him, and 
is recognized as chance by the law. 264 
U. S. 373. 

CHANCEL. That part of a church 
which was originally set apart for the clergy 
to perform their religious offices; it answers 
to the choir in a cathedral or collegiate 
church. Phillim. Ecc. L. 1785, 1807. 

R. 8c L. 

CHANGE. In sense of alteration, without 
signifying whether it is for better or worse. 
If for the better, amendment is the proper 
word. Abbott. See Amendment. 

As a place where merchants meet, at 
certain hours, for the transaction of business 
with each other. Abbott. See Exchange. 

Change of Grade. Not predicable of 
macadamizing a highway, even though the 
surface be elevated thereby. Warren vs. 
Henley, 31 Iowa 31. 

Change of Title. Where an insurance 
policy provides that in case of any change 
of title, etc., in the property insured the 
insurance shall become void, there must be 
more than a merely nominal change to avoid 
the insurance. Ayres vs. Hartford, etc.. Ins, 
Co., 17 Iowa 176. Thus an assignment of 
insured property as collateral security is not 
a sale, transfer, or change of title, within 
the meaning of such a clause in a policy. 
Ayres vs. Hartford Ins. Co., 21 Iowa 193. 
Abbott. See Change of Venue; Venue. 

CHANGE OF ABODE. See Domicil 
(Supp.). 

CHANGE OF DOMICIL. See Domicil 
(Supp.). 

CHANGE OF VENUE. See Venue. 

CHANGER. An officer of the king’s 
mint whose duty it is to exchange coin for 
bullion. English. 

CHAPELRY. The precincts and limits 
of a chapel; the same thing to a chapel that 
a parish is to a church. Termes de la Ley. 
R.&L. 

CHAPERON. A hood or bonnet anciently 
worn by the Knights of the Garter as a part 
of the habit of that noble order; also, a little 
escutcheon fixed in the foreheads of horses 
drawing a hearse in a funeral. R. 8t L. 

CH APITRE. A summary of such matters 
as are to be inquired of or presented before 
justices in eyre, justices of as9ize, or the peace, 
in their sessions; also, articles delivered by 
the justice in his charge to the inquest. 
Britt.c. 111. R.8cL. 

CHAPLAIN. (1) An ecclesiastic who 
performs divine service in a chapel; but 
more commonly means one who attends upon 
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a king, prince, or other person of quality, for 
the performstux; of clerical duties in a private 
chapel- 4 Co. 90- 

(2) A clergyman officially attached to a 
ship-of*war, to an army (or regiment), or to 
some public institution for the purpose of 
performing divine service. R. & L- 

CHAPMAN. A cheapened one that 
offers as a purchaser; also, a seller; a trader 
from place to place. R. & L. 

CHARGE. See Construction Charge 
(Supp-). 

CHARGE AND DISCHARGE. A phrase 
descriptive of the mode formerly pursued in 
taking an account before a master in chan¬ 
cery. in which, usually, the complainant first 
exhibited the items of his claim, in the 
form of a charge; after which the delendant 
submitted his discharge, setting forth any 
contrary claims; and. upon an examination 
of both of these, a report was made. Dan. 
Ch. Pr. 1173; Smith Ch. Pr. 569- Abbott. 

CHARGE SHEET. The police blotter 
or daily record of arrests and charges against 
prisoners. English. 

CHARGEANT. Heavy; weighty. Eng¬ 
lish. 

CHARGING LIEN. See Lien, f Attorney 
Lien. 

CHARGING ORDER. The name be¬ 
stowed in English practice, upon an order 
allowed by Slat. 1 & 2. Viet. ch. 110. Hl4, 
and 3 & 4 Viet. ch. 82, to be granted to a 
judgment creditor, that the property of the 
judgment debtor in government stock, or 
in the stock of any public company in 
England, corporate or otherwise, shall 
(whether stanaing in his own name or in the 
name of any person in trust for him) stand 
charged for the payment of the amount for 
which judgment shall have been recovered 
with interest. 3 Steph. Com. 587, 588. 
Abbott. 

CHARRE. A quantity of lead, consisting 
of thirty pigs or 2,100 pounds. English. 

CHART. A plan used by mariners at 
sea. English. 

CHARTA LIBERTATEM REGNI. The 
charter of the nation’s liberty; applied to 
Magna Carta as the grantor of liberty. 
English. 

CHARTER. Within the Meaning of 
the Act of July 15, 1918 (an Amendment 
to the Shipping Act of 1916): Any agreement, 
contract, lease, or commitment by which 
the possession or services of a vessel are 
secured for a period of time, or for one or 
more voyages, whether or not a demise of 
the vessel. 250U.S. 253. 

CHARTER HOUSE. Formerly a con¬ 
vent of Carthusian Monks in London; now 
a college founded and endowed by Thomas 
Sutton. The governors are a corporation 
aggregate without a head, president or 
superior, all members of equal authority. 
3 Steph. Com. (7 Edit.), 14, 97. R. & L. 

CHARTERED SHIP. A ship which has 
been secured by charter party. English. 

CHARTERER. A freeholder; one wbo 
charters vessels. English. 

CHARTOPHYLAX. A keeper of archives; 
a keeper of records or public instruments; 
a chartulary; a registrar. English. 

CHARUE. A plow. English. 

CHAUMPERT. A species of tenure. 
English. 

CHAUNTRY RENTS. Rents paid to the 
crown by the servants or purchaser of 
chauntry lands, which are lands given to 
support a church. English. 22 Car. 11, 
c. 6. 

CHEATERS OR ESCHEATERS. Officers 
appointed to look after the king's escheats. 
Great opportunity for fraud and oppression 
and hence many complaints of misconduct. 
Cheater came to signify a fraudulent person, 
and hence the verb “to cheat" was derived. 
R.&L. 

CHEATING OR SWINDLING. See 
Defrauding (Supp.). 

CHECK, v. To control; to restrain: to 
verify. Original meaning, to stop, derived 
from expression "check-male." R. & L. 


Check, h. An order on a bank to pay a 
specified sum to the bearer, or persons men¬ 
tioned. or the latter's order. See Check. 

The fact that an instrument purports to 
be drawn upon a deposit is what constitutes 
it a check. 275 U. S. 368; Daniels, Negoti¬ 
able Instruments, 6th ed., section 1569. 

CHECKER. One whose business it is, 
by actual inspection and inquiry, to ascertain, 
so far as possible, the amount of cement 
required for specific jobs referred to in specific 
job contracts, and whether cement shipped 
under specific job contracts is actually used 
or required for use under such contracts. 
268 U. S. 596. See Cement; Specific Jon 
Contract (Supp ). 

A Scotch abbreviation for exchequer. 
English. 

CHEFE. A head; the head. English. 

CHEMIER. The eldest born. English. 

CHEVAGE. A sum of money formerly 
paid by villeins to theirlords in acknowledg¬ 
ment of their bondage. It seems also to 
have signified a sum of money paid to a man 
of power and might for his protection. Co. 
Litt. 140a; Termes de la Ley. a. v. R. & L. 

CHEVITIAE. The heads at the ends of 
the ploughed land. English. 

* 

CHEZE. A homestead or homesfall 
which is accessory to a house. R. & L. 

CHICAGO BOARD OF TRADE. See 

Call Rule (Supp.). 

CHICANE. The use of tricks and 
artifice. R.&L. 

CHI ROGRAPHER OF FINES. An 
officer of the common pleas who engrossed 
fines or agreements which put an end to 
suits over land, English. Ley's Case, 5 
Co. 39a; VVms. Seis. 107; Mad. Form. 217. 
See Fine. 

CHIRURGEON. An ancient name of a 
surgeon. 

CHIVALRY. A tenure by knight’s 
service. English. 

CHOP-CHURCH. An old term applied 
to those who exchanged benefices. English. 

CHORAL. One who was anciently al¬ 
lowed to sit in the choir of a church. Eng¬ 
lish. 

CHOREPISCOPUS. A rural bishop or 
a bishop’s vicar. English. 

CHOSE IN ACTION. A chose in action 
embraces in one sense all rights of action. 
235 U. S. 595, 596, quoting 3 McLean 208. 
See Bond (Supp.). 

CHOSEN FREEHOLDERS. A board 
of county officers, in New Jersey, having 
charge of the finances of the county, ana 
composed of persons chosen by and repre¬ 
senting the several towns or townships of 
the county. In some states called "county 
commissioners" or "board of supervisors." 
R. & L. 

CHRENECRUDA. The procedure, under 
Salic law, by a person unable to pay his 
debts or fine, of making a rich relative liable 
for the same. It comprised an application 
to the relative and the throwing of green 
herbs upon him. The latter was the com¬ 
pletion of the contract and the relative was 
bound for the obligation. English. 

CHRISTIANITATIS CURIA. The court 
of Christianity. An ecclesiastical court as 
opposed to a civil or lay tribunal. Burrill. 

CHRISTMAS DAY. A festival of the 
Christian Church, observed on the 25th of 
December, in memory of the birth of JesU9 
Christ. When a bill of exchange becomes 
due on that day, it is payable (in most 
jurisdictions) on the day preceding. Byles 
Bills, 11 ed., 206. 284. R. & L. 

CHURCHESSET. In Old English Law. 
A certain portion or measure of wheat 
anciently paid to the church on St. Martin’s 
Day; paid as well in time of Britons as of the 
English. Fleta, lib. 1, c. 47, U 28. Burrill. 

CIBARIA (Lat.). In the Civil Law. 
Food; victuals. Dig. 34, 1. Burrill. 

CIDER. See Vinegar (Supp.). 


CIDER VINEGAR. See Vinegar 
(Supp). 

CIPPI. An old English law term for the 
stocks, an instrument in which the wrists 
or ankleB of petty offenders were confined. 
R. & L. 

CIRCADA. A tribute anciently paid to 
the bishop or archbishop for visiting churches. 
R. & L. 

CIRCULAR NOTES. See Letter of 
Credit. 

CIRIC-BRYCE. A violation of church 
privileges. 

Cirlc Sceat. An ancient church contri¬ 
bution payable on the day of St. Martin’s, 
usually corn. English. See Churchesset 
(Supp.). 

CISTA. A box or chest for containing 
charters, deeds, or other things. R. & L. 

CITIZEN. The term cititen or subject 
may be broad enough to include corporations 
of the country whose citizens are in question. 
226 U. S. 112; 204 U. S. 359; 8 Wall. 168. 
Whether it is so inclusive in any particular 
instance depends upon the intent to be 
gathered from the context and the general 
purpose of the whole legislation in which it 
occurs. 267 U. S. 46; 164 U. S. 689. 

CITY. A political subdivision of the 
9tate, created as a convenient agency for 
the exercise of such of the governmental 
powers of the state as may be entrusted to 
it. 262 U, S, 185. 186. In the absence of 
state constitutional provisions safe-guarding 
it to them, municipalities have no inherent 
right of self-government which is beyond 
the legislative control of the state. A 
municipality is merely a department of the 
state, and the state may withhold, grant, or 
withdraw powers and privileges as it sees 
fit. However great or small its sphere of 
action, it remains the creature of the state 
exercising and holding powers and privileges 
subject to the sovereign will. Id., 187; 91 
U. S. 544, 545. "Institutions of the kind 
[municipal corporations] whether called 
cities, towns, or counties, are the auxiliaries 
of the state in the important business of 
municipal rule; but they cannot have the 
least pretension to sustain their privileges 
or their existence upon anything like a con¬ 
tract between themselves and the legislature 
of the state, because there is not and cannot 
be any reciprocity of stipulation between the 
parties, and for the further reason that their 
objects and duties are utterly incompatible 
with everything partaking of the nature of 
compact.” Id., 187, 188, quoting 100 U. S. 
524, 525. See Municipality (Supp.). 

CITY OF LONDON COURT. A court 
having a local jurisdiction within the city of 
London; same as a county court. Slat. 
30 & 31 Viet. c. 142, if 35. Exclusive 
jurisdiction in admiralty matters within the 
city. Rose. Adm. 75; Stal. 31 & 32 Viet, 
c. 71. See Mayor’s Court of London. R, 
& L. 

CIVIL BILL COURT. A tribunal in 
Ireland with a jurisdiction analogous to that 
of the county courts in England. Judge is 
also chairman of quarter sessions and performs 
the duty of revising barrister. Procedure 
regulated by the 27 & 28 Viet. c. 99, 28 & 29 
Viet. c. 1, and 37 & 38 Viet. c. 66. R. & L. 

CIVIL CONTEMPT. See Pardon, 
Power of; Criminal Contempt (Supp.). 

CIVIL DEATH. The right of inheritance, 
free from demands of creditors, granted by 
Indiana Rev. Stats. (1881), sections 2483, 
2491, to a widow upon the death of her 
husband, remains contingent during his life 
and cannot be held to mature at hi9 bank¬ 
ruptcy upon the theory that the adjudica¬ 
tion brings about hi9 "civil death." 171 
U. S. 187. See Controversies (Supp.). 

CIVIL OFFICER. Within the Mean¬ 
ing of Section 6 of Title XI of the 
Espionage Act of June 15, 1917. The 
expression "civil officer of'the United States 
duly authorized to enforce or assist in enforc¬ 
ing any law thereof." doe9not mean an officer 
in the constitutional sense. When the 
words "officer of the United States" are 
employed in the statutes of the United 
States they are to be taken usually to have 
the limited constitutional meaning (one 
appointed either by the president and the 
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senate, the president alone, the courts of 
law or the heads of departments). 267 
U. S. 507. 

CIVILIS (Lat.). Civil, as distinguished 
from criminal. Bract, fol. 101b, 102. 

Burrill. 

CIVILISTA (L. Lat.). In Old English 
Law. A civil lawyer or civilian. Burrill. 
Dyer, 267. 

CIVILIZATION. A law or judgment 
which converts a criminal proceeding into a 
civil one. An improved condition of a 
people. English. 

CLAIM. In the broad juridical sense, a 
demand of some matter as of right made by 
one person upon another, to do or to forbear 
to do some act or thing as a matter of duty. 
270 U. S. 345; 16 Pet. 615. 

Within the Meaning of Section 35 of 
the Penal Code, as Amended by the Act 
of October 23, 1928, relating to the payment 
or approval of a “claim upon or against” the 
government. The word “claim” relates 
solely to the payment or approval of a claim 
for money or property to which a right is 
asserted against the government, based upon 
the government’s own liability to the claim¬ 
ant. And obviously it does not include an 
application for the entry and delivery of 
non-dutiable merchandise, as to which no 
claim is asserted against the government, 
to which the government makes no claim, 
and which is merely in the temporary posses¬ 
sion of an agent of the government for 
delivery to the person who may be entitled 
to its possession. Thi9 is not the assertion 
of a “claim upon or against” the govern¬ 
ment, within the meaning of the statute; 
and the delivery of the possession is not the 
“approval” of such a claim. Id 346. 

CLAM. Hidden; secretly; covertly; clan¬ 
destinely. English. 

CLAMANTEM ET AUDITUM INFRA 
QUATUOR PARIETES. Crying and being 
heard within the four walls; applied where a 
man married a woman seized in fee, and a 
child was born, which was heard to cry. 
The mother being alive at the birth and the 
child being capable of inheritance, gave the 
father an inchoate right as tenant in courtesy. 
English. 

CLAMEA ADMITTENDA IN ITINERE 
PER ATTORNATUM. An ancient writ 
directing the justices in eyre to admit the 
claim of a person in king's service to appear 
by attorney. English. 

CLARIFICATIO. A glorification. In 
Old Scotch Law. A making clear; the 
purging or clearing of an assise. English. 

CLASSIARIUS. A seaman or sea soldier, 
English. 

CLASSICI. In the Roman Law. 
Persons employed in servile duties on board 
of vessels. Cod. 11, 12. Burrill. 

CLASSIFICATION. Classification is 
the most inveterate of our reasoning proc¬ 
esses. We can scarcely think or speak 
without consciously or unconsciously exer¬ 
cising it. It mu9t therefore obtain in and 
determine legislation; but it must regard 
real resemblances and real differences between 
things, and persons, and class them in 
accordance with their pertinence to the 
purpose in hand. Classification is said to 
be the development of the philosophic 
thought of the world and is opening the door 
to legalized experiment. 257 U. S. 337, 338. 

Classification “must always rest upon 
some difference which bears a reasonable 
and just relation to the act in respect to 
which the classification is proposed, and can 
never be made arbitrarily and without such 
basis.” Id., quoting 165 U. S. 155. “While 
reasonable classification is permitted, with¬ 
out doing violence to the equal protection 
of the law9, such classification must be based 
upon some real and substantial distinction, 
bearing a reasonable and ju9t relation to the 
things in respect to which 9uch classification 
is imposed; and classification cannot be 
arbitrarily made without any substantial 
basis.” Id., quoting 216 U. S. 417. See 
Equal Protection of the Laws (Supp.). 

In the Practice of the English Chancery 
Division, where there are several parties to 
an administration action including those who 
have been served with notice of the decree 
or judgment and it appears to the judge that 
any of them form a class having the same 


interest, he may require them to be repre¬ 
sented by one solicitor, in order to prevent 
the expense of each of them attending by 
separate solicitors. This is termed “clas¬ 
sifying.” * 

In practice also applied to the direction 
of chief clerk as to which of the parties are 
to attend on each of the accounts and inquiries 
directed by the judgment. Consol. Orders 
XXX. 20; Dan. Ch. Pr. 1088. R. & L. 

CLAUSUM PASCHAE (L. Lat ). In Old 
English Practice. The close of Easter; 
the octave; eighth day after the feast of 
Easter. Stat. Westm. 1, Pr. 2; Inst. 157. 
Burrill. 

CLAUSURA (L. Lat.). In Old English 
Law. An enclosure. Burrill. 

CLAVES CURIAE. The keys of the court. 

In Old Scotch Law. A term applied to 
the officers of the court; the sergeant, clerk 
and dempster or doomster. English. 

CLAVES INSULTS. The keys of the 
island; applied to twelve persons on the Isle 
of Man to whom weighty matters were re¬ 
ferred. English. 

CLAVIA. A club or mace. English. 

CLAVIGERATUS. A treasurer of a 
church. English. 

CLAWA. A close, or small measure of 
land. R. & L. 

CLEAN. Irreproachable. See Bill of 
Health; Bill of Lading; Clean Hands. 

CLEMENT'S INN. See Inns of Court. 

CLEP AND CALL. In Old Scotch 
Practice. A solemn form of words prescribed 
by law and used in criminal cases, as in pleas 
of wrong and unlaw. Skene Verb. Sign. 
Burrill. 

CLERICI DE CANCELLARIA. Clerks 
of the chancery. English. 

CLERICO CAPTO PER STATUTUM 
MERCATORUM. A writ for the delivery 
of a clerk out of prison, who is taken and 
incarcerated upon the breach of a statute 
merchant. Reg. Orig. 147. R. & L. 

CLERICO CONVICTO COMMISSO 
GAOL/E IN DEFECTU ORDINARII 
DELIBERANDO. An ancient writ, that 
lay to the delivery to his ordinary, of a clerk 
convicted of felony, where the ordinary did 
not challenge him,according to the privilege 
of clerks. Reg. Orig. 69. R. & L. 

CLERICO INFRA SACROS ORDINES 
CONSTITUTO, NON ELIGENDO IN 
OFFICIUM. A writ directed to those who 
have thrust a bailiwick or other office upon 
one in holy orders, charging them to release 
him. Reg. Orig. 143. R. & L. 

CLIENS (Lat.). In Roman Law. A 
client or dependent. One who depended 
upon another as his patron or protector, 
adviser or defender, in suits at law and other 
difficulties; and was bound in return to pay 
him all respect and honor, and serve him 
with his life and fortune, in any extremity. 
Dionys. 11, 10; Adam*9 Rom. Ant. 33. 
Burrill. 

CLIFFORD’S INN. See Inns of Court. 

CLINKER. See Cement (Supp.), 

CLITO. The son of a king. 

Clitones. The eldest and all the sons 
of kings. English. 

CLOSE, v. The verb to close; to shut up; 
to bound or enclose; to terminate or complete* 
Example: Closing saloons for sale of liquor 
on Sunday. Kurtz vs. People, 33 Mich. 279; 
a broker employed “to close a bargain," sec 
Coleman vs. Garrigues, 18 Barb. 60; Roach 
vs. Coe, 1 E. D, Smith, 175. Abbott. 

CLOSED SHOP. A policy by which 
the employer is denied the right to employ 
any workman, however well qualified, who is 
not a member of a union. 268 U. S. 73. 
See The American Plan (Supp.). 

CLOTHED WITH A PUBLIC INTER¬ 
EST. See Public Interest (Supp.). 

CLOUGH. A valley; an allowance to 
turn the scale. English. Domesday Book; 
Lex. Merc. 
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CLUB LAW. Regulation by force; the 
law of arms. R. & L. 

CLYPEUS OR CLIPEUS. A shield; 
metaphorically one of a noble family. R. & L. 

CO. A prefix to words, denoting con- 
junction of action, or of right, power, or duty. 
Burrill. 

Abbreviation of company; also county. 

COACH. Generic term; kind of carriage, 
distinguished from other vehicles chiefly as 
being a covered box hung on leathers, with 
four wheels; includes omnibuses, mail- 
coaches and stagecoaches. Cincinnati, etc.. 
Tump. Co. vs. Neil, 9 Ohio 11. Abbott. 

COAL MINING. See Interstate Com¬ 
merce (Supp.). 

COALITION. In the French Law. 
An unlawful combination, or conspiracy. 
R. & L. 

COAST GUARD. A body of men and 
officers raised and equipped by the com¬ 
missioners of the admiralty, for the defence 
of the coasts of the realm and the more 
ready manning of the navy in case of war or 
sudden emergency; as well as the protection 
of the revenue against smugglers. Stat. 
19 & 20 Viet. c. 83. Abbott. 

COASTING TRADE. See Merchant 
Vessel (Supp,). 

COAT-ARMOR. Heraldic ensigns intro¬ 
duced by Richard I. from the Holy Land; 

E ainted on shields of knight9 who went to 
loly Land during crusades, to identify them. 
R. & L. 

COCKBILL. To put the yards of a ship 
at an angle with the deck. English. 

COCKPIT. The old name for the judi¬ 
cial committee of the privy council, so called 
because the room where it sat was on the side 
of the old cockpit of Whitehall. English. 

COCKSETUS. A boatman; a cock¬ 
swain. 

COCO-QUININE. A liquid prepara¬ 
tion of quinine, in combination with other 
substances, including yerba-santa and choco¬ 
late. 265 U. S. 527. 

CODE, BLACK. The laws regulating the 
colored race in the south before their freedom. 
English. 

CODE NOIR. The edict of Louis XIX. 
of France, in 1685, regulating the West 
Indian Colonies and the treatment of the 
negroes there. English. 

CODICILLI. A writing of the emperor; 
a diploma; a cabinet order; an addition; 
appendix to a will; a codicil. English. 

COEMPTION. The act of buying all of 
any community. English. 

COERCION. To show a cause of action 
it is necessary that a petition state distinctly 
the particular acts of fraud and coercion 
relied on, specifying by whom and in what 
manner they were perpetrated, with such 
definiteness and reasonable certainty that 
thecourt might 9ee that, if proved, they would 
warrant the setting aside of a settlement. 
270 U. S. 349; 267 U. S. 352; 264 U. S. 218; 
7 How. 829. 

COFFERER OF THE QUEEN’S 
HOUSEHOLD. A principal officer of the 
royal establishment, next to the controller, 
who in the counting-house and elsewhere 
had a special charge or oversight of the other 
officers whose wages he paid. R. & L. 

COGNATUS. In Civil Law. Relation 
by the mother’s 9ide. English. 

COGNITIONE. Ensigns and arms, or a 
military coat mounted with arms. English. 
Mat. Par. 1250. 

COGNITIONIS CAUSAL For the pur¬ 
pose of ascertaining. The Scotch law term 
to designate a judgment or decree ascertain¬ 
ing the amount of a death due from the 
estate of a deceased landowner. R. & L. 

COGNITOR. One who acknowledges; 
a cognizor or conusor. 

In Civil Law. An advocate who appeared 
for another. English. 

CO-HEIR. One of several persons to 
whom an inheritance descends. K. & L. 
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CO-HEIRESS. A female who has an 
equal share of an inheritance with another 
tcmalc. R. & L. 

COHUAG1UM. A tribute made by those 
who meet promiscuously in a market or fair. 
R. & L. 

COIN. r. To lit metal to circulate Q9 
money, by dividing it in pieces of exact 
fineness and weight, and stamping with 
devises adapted to prevent counterfeiting or 
abstraction of any part. Abbott. 

Coin. n. See Coin. 

CO-JUDICES. Associate judges having 
equality of power with others. English. 

COLD-WATER ORDEAL. An ordeal 
by which persons condemned to it were cast 
into a river. If they sank until pulled up 
by the rope fastened to them, they were 
acquitted; if they floated, they were held 
guilty, it being claimed that the water 
rejected them because guilty. English. 
See Ordeal. 

COLLATIO SIGNORUM OR SIGIL- 
LORUM. A comparison of marks (signs) 
or seals. The mode of testing the genuine¬ 
ness of a seal, etc., by comparing it with 
another known to be genuine.. English. 

COLLATION TO A BENEFICE. See 

Adyowson. 

COLLATIONE FACTA UNI POST 
MORTEM ALTERIUS. A writ directed 
to justices of the common pleas, commanding 
them to issue their writ to the bishop, for 
the admission of a clerk in the place of another 
presented by the crown, where there had 
been a demise of the crown during a suit; for 
judgment once passed for the king’s clerk, 
and he dying before admittance, the king 
may bestow his presentation upon another. 
Reg. Orig. 31. R. & L. 

COLLATIONE HEREM1TAGII. A writ 
whereby the king conferred the keeping of 
an hermitage upon a clerk. Reg. Orig. 
303, 308. R. & L. 

COLLECT. To bring together; to obtain 
money due. See C. O. D.; Collector; 
Collector of the Customs. 

COLLEGATARIUS (Lat.). In the Civil 
Law. A co-legatee. Inst. 2, 20, 8. Burrill. 

COLLEGATORY. One who receives a 
legacy in common with others. English. 

COLLEGE. See Endowment (Supp.). 

COLLEGIA. The guild of a trade. R. 
& L. 

COLLEGIA LITER. In a corporate ca¬ 
pacity. English. 

COLLEGIATE CHURCH. A religious 
house built and endowed for a society or 
body corporate, with a dean or other presi¬ 
dent and secular priest, as canons or pre¬ 
bendaries, independently of any cathedral. 
R. & L. 

COLLIGENDUM BONA DEFUNCTI. 
See Administration. 

COLLITIGANT. A litigant. English. 

COLLYBISTA. A money changer. R. 
& L. See Argentarii. 

COLLYBUM. Exchange. R. & L. 

COLNE. In Old English Law. An 
account. English. 

COLOR OF AUTHORITY. See Color. 

COLOR OF LAW. See Color. 


two years; in latter times called a "cow- 
dach/' Burrill. 

COMBA TERRAS. A valley or low 
place between two hills. English. 

COMBARONES. The fellow barons or 
commonalty of the Cinque Ports. R. & L. 

COMBE. A narrow valley. English. 

COMBINATION. A composition of ele¬ 
ments. some of which may be old and 
others new, or all old or all new. 213 U. S. 
332. In patent law, it is the combination 
which is the invention. Id. 

COME. See Comes. 

COMFORTABLE. Within the Mean¬ 
ing of an Act of the Legislature of Penn¬ 
sylvania, Approved June 14, 1923, regulat¬ 
ing the manufacture, sterilization, and sale 
of bedding. Any cover, quilt, or quilted 
article made of cotton or other textile 
material and stuffed or filled with fiber, 
cotton, wool, hair, jute, feathers, feather 
down, kapok, or other soft material. 270 
U. S. 409. See Cushion; Mattress; New; 
Pillow; Shoddy (Supp.). 

COMINUS. Hand-to-hand; in personal 
contact. R. & L. 

COMITATU COMMISSO. A writ ora 
commission, whereby a sheriff is authorized 
to enter upon the charges of a county. Reg. 
Orig. 295. R. & L. 

COMITATU ET CASTRO COMMISSO. 
A writ by which the charge of a county, 
together with the keeping of a castle, is 
committed to the sheriff. Reg. Orig. 295. 
R. & L. 

COMITES PALEYS or PALENTYNES. 
Counts or earls palatine; those charged with 
the government of a county. English. 

COMITISSA. A countess; an earl’s 
wife. English. 

COMITIVA. The dignity and office of 
conu-s, afterwards called comitatus. A fellow 
traveller; a company of robbers. English. 

COMMAND. Order; power; rule. To 
govern; to order; to lead; to have the supreme 
authority. English. 

COMMANDEMENT. In French Law. 
A writ noticing a judgment debtor, or one 
who agreed to pay under notarial seal, that 
unless he pay, his property will be seized 
and sold. English. 

COMMANDERY. A manor or chief 
messuage with lands and tenements, which 
belonged to the priory of St. John of Jeru¬ 
salem; he who lead the government of such 
a manor was styled commander. Today, 
name adopted for a division or body of a 
large organization, 9uch a9 Freemasons, but 
ancient commanderies are extinct. Abbott. 

COMMANDITAIRES. See Commandite. 

COMMANDMENT. In Practice. An 
act of authority, as of a magistrate or judge, 
in committing a person to prison. 

In Criminal Law. The act or offence 
of one who commands another to transgress 
the law, or do anything contrary to law. 
Bract, fol. 133, 139. Burrill. 

COMMARCHIO. A boundary or border; 
a common boundary. English. 

COMMENCE. See Commencement of 
Action; Commencement of a Declara¬ 
tion. 

COMMENDATIO. Praise, recommen¬ 
dation. English. 


etc.; the officers of the commissary depart¬ 
ment; the supplies furnished an army. 

In Scotch Law. The office or juris¬ 
diction of a commissary. English. 

COMMISSIVE. Committing. See Waste. 

COMMISSORIA LEX. Applied to a 
clause often inserted in conditions of sale, by 
which the vendor reserved to himself the 
privilege of rescinding the sale if the pur¬ 
chaser did not pay his purchase money at 
the time agreed on. Dig 18, tit. 3. R. & L. 

COMMIT. See Commitment. 

COMMITATUS REGNI ANGLIC. The 
general assembly of the kingdom of England; 
an old name for the English parliament. 
English. 

COMMITTING MAGISTRATE. See 
Magistrate. 

COMMITTITUR. He is committed. 
An order or minute setting forth that the 
person named in it is committed to the 
custody of the sheriff. Generally employed 
on the surrender of a defendant by his bail, 
in which case it is a minute of the surrender 
and commitment. English. 

COMMONABLE. Something over which 
a right of common may be exercised. English. 
See Common. 

COMMONANCE. Commoners collec¬ 
tively who have a right of common in a field. 
English. 

COMMON-LAW REMEDY. See Right 
of Common-Law Remedy (Supp.). 

COMMONS HOUSE OF PARLIA¬ 
MENT. See House of Commons. 

COMMORANCY. The dwelling in any 
place as an inhabitant; which consists fn 
usually lying there. 4 Bl. Com. 273. Burrill. 

In American Law. A temporary resi¬ 
dence in a given place. 19 Pick. (Mass.) 248. 

COMMORTH or COMORTH. A con¬ 
tribution which was gathered at marriages 
and when young priests said or sung the first 
masses. Prohibited by 26 Hen. VIII. c. 6. 
R. 8c L. 

COMMOTE. Half a cantred or hundred 
in Wales; containing fifty villages. Stat. 
Walliae, 12 Edw. I. Also a great 3 eignory 
or lordship, and may include one or divers 
manors. Co. Litt. 5. R. & L. 

COMMOTION. Civil. An insurrection 
with or without acts sufficient to amount to 
a rebellion. English. 

COMMUNE. (1) In Old English Law. 
The people; commonalty. 

(2) In Old French Law. A municipal 
corporation. 

(3) The French Revolutionary Committee 
of 1792-93. 

(4) The attempt to establish absolute 
municipal self-government in Paris in 1871. 
R. & L. 

COMMUNI CUSTODIA. An ancient 
writ allowed to the lord against a stranger 
who entered lands of deceased tenants by 
knight'9 service and took his eldest son under 
age as ward. English. 

COMMUNIA, Common; common to 
several; common things; communities; towns 
enfranchised by the crown about the twelfth 
century and made free corporations by 
charters of community. English. 


COLORABLE. That which is in appear¬ 
ance only and not in substance what it 
purportSh tg be.^^Etherington vs. Wilson, 

Colorable Alteration. An alteration 
made for purpose of evading the law (of 
copyrights, for instance). 


Colorable Imitation. Applied to tra 
marks a close or ingenious imitation as 
be calculated to deceive ordinary perso 
Wotherspoon vs. Currie, L. R. S. H L 
p. 519; Lud. & Jenk. 74. R. & L. 


COLPICES. Young poles, which, being 
cut down, are made levers or lifters. R. & L. 


COLPINDACH. In Old Scotch Law 
A young beast or cow, of the age of one or 


COMMENDATION. See Commenuatus. 

COMMERCIUM. See Commerce. 

COMMINALTY, The commonalty; the 
people. English. 

COMMINATORIUM (L. LaU. In Old 
Practice. A clause sometimes added to the 
end of writs, admonishing the sheriff to be 
faithful in executing them. Bract, fol. 398. 
Burrill. 

COMMISE. Forfeiture. 

In Old French Law. The forfeiture of 
a fief; the penalty attached to the ingrati¬ 
tude of a vassal. English. 

COMMISSARIAT. The department of 
the army having charge of the supply of food, 


COMMUNIA PLACITA NON TENEN- 
DA IN SCACCARIO. A writ to the treas¬ 
urer and barons of exchequer, forbidding 
them to hear pleas in that court between 
common, persons. English. 

COMMUNIBUS ANNIS. In ordinary 
years; on the annual average. English. 

COMMUNICATION. Information given 
by one person to another, t 

Communication, Confidential. Given 
or obtained by persons occupying positions 
of trust toward each other. 

Communication, Privileged. Which the 
law will not require one to disclose or which 
in law of libel is not a publication, or which 
defendant has a right to make. English. 


COMMUNION OF GOODS 
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COMMUNION OF GOODS. In Scotch 
Law. The right of married persons to 
personal property owned by them. English. 

COMMUNIS OPINO. Common opinion; 
general professional opinion. English. 

COMMUNIS PARES. In Civil Law. 
A party wall. R. & L. 

COMMUNIS RlXATRIX. A common 
(female) brawler; a scold. R. & L. See 
Common Scold. 

COMMUNIS SCRIPTURA. A chiro¬ 
graph (tf. v.). R. & L. 

COMMUNIS STIPES. A common stock 
of descent; a common ancestor. R. & L. 

COMMUNISM. An equality of distri¬ 
bution of the physical means of life and 
enjoyment as a transition to a still higher 
standard of justice, that all should work 
according to their capacity and receive 
according to their wants. 1 Mill. Pol. Ec. 
248. R. & L. 

COMMUTATIVE JUSTICE. See Jus¬ 
tice. 

COMPANAGE. All kinds of food other 
than bread and drink. English. 

COMPANIES CLAUSES CONSOLIDA¬ 
TION ACTS. Acts of 1845 and 1863 in 
England containing provisions applicable 
to companies incorporated by special acts 
of parliament, such as railway and canal 
companies. R. & L. 

COMPANION OF THE GARTER. A 
Knight of the Garter. English. 

COMPANY, BOOM. A company organ¬ 
ized to construct booms, improvise streams 
and boom9, drive and raft logs. English. 

COMPA RATIO LITER A RUM. Com¬ 
parison of handwritings; a mode of proving 
a handwriting or signature by comparison, 
in order to ascertain whether both were 
written by the same person. English. 

COMPASCUUS. Suitable for or per¬ 
taining to common pasturage; the right of 
common pasture. English. 

COMPASS. An instrument used in 
navigation, containing a magnetic needle 
which always points north. To grasp; to 
procure; to obtain. English. 

COMPASSING. Imagining. See Imag¬ 
ine. 

COMPATERNITY. Spiritual affinity. 
R. & L. 

COMPELLATIVUS. An adversary or 
accuser. R. & L. 

COMPENDIUM. An abridgement. R. 

& L. 

COMPENSATION. Within the Mean¬ 
ing of Section 4527, U. S. Revised Stat¬ 
utes. The word ‘compensation’' distinctly 
indicates that payment of a sum equal to 
one month’s wages was intended to constitute 
the remedy for invasion of a seaman’s right 
through breach of his contract of employ¬ 
ment in certain circumstances. “Damages 
consist in compensation for loss sustained 
. . . . By the general system of our 

law, for every invasion of right there is a 
remedy, and that remedy is compensation. 
This compensation is furnished in the 
damages which are awarded." 275 U. S. 
391; Sedgwick's Damages, 9th Ed., Vol. 1, 
p. 24; 167 U. S. 548. 

Within the Meaning of Section 1, 
Article III of the Constitution, providing 
that the judges both of the supreme ana 
inferior courts shall receive for their services 
a compensation which shall not be diminished 
during their continuance in office. The words 
and history of the clause indicate that the 
purpose was to impose upon congress the 
duty definitely to declare what sum shall 
be received by each judge out of the public 
funds and the times for payment. When 
this duty has been complied with the amount 
specified becomes the compensation which 
is protected against diminution during his 
continuance in office. 268 U. S. 508, 509. 
See Just Compensation (Supp.). 

COMPETENT JURISDICTION. See 
Any District Court op the United States 
(Supp.). 


COMPLETE, adj. Full; entire. See 
Inchoate; Perfect. 

COMPLICE. One who is united with 
another in an ill-design; an associate; a 
confederate; an accomplice. R. & L. See 
Accomplice. 

COMPOS SUI. Having control over 
one’s self; having the use of one's limbs or 
the power of bodily motion. English. 

COMPOSITION. A settlement by the 
bankrupt with his creditors. In a measure, 
the composition supersedes, and is outside of, 
the bankruptcy proceedings. 265 U. S. 271; 
237 U. S. 454. It originates in a voluntary 
offer by the bankrupt; and results, in the 
main, from voluntary acceptance by his 
creditors. It cannot be confirmed unless 
there has been such acceptance by the 
requisite majority. When confirmed the 
bankrupt is discharged from all debt9 “other 
than those agreed to be paid by the terms of 
the composition and those not affected by a 
discharge." Id., quoting the Bankruptcy 
Act, section 14c. Thus, the composition 
binds creditors with scheduled claims, 
although they do not prove. It may be 
effected before the adjudication. Where 
the assets have passed to the trustee pur¬ 
suant to the adjudication, they are revested 
in the bankrupt. Id. 

In the normal case, the bankrupt is im¬ 
pelled by vital interests, not only to make 
the offer promptly, but to expedite confirma¬ 
tion. Interruption incident to delay neces¬ 
sarily impairs .the value of a business as a 
going concern. Thus, the composition is 
usuatly carried through within the year. 
Creditors who have failed to prove their 
claims before confirmation (from inadver¬ 
tence or because of their doubt whether it 
was worth the trouble and expense) are 
usually spurred to activity by notice that 
money on deposit awaits their application. 
The cases are rare in which a scheduled 
creditor who has had due notice fails to call, 
within the year, for the money awaiting him. 

Where the distribution is of the bankrupt 
estate, each creditor has an interest in the 
claim which any other creditor may assert. 
He is interested in limiting the amount of 
claims to be allowed, because the greater the 
aggregate, the smaller (except where there 
is a surplus) will be his dividend. Each 
creditorisinterested, also, in limiting the time 
within which others may prove, because 
distribution cannot be made until the close 
of that period. But where there is a composi¬ 
tion, neither the amount which a creditor 
receives, nor the time when he receives it, 
can be affected by Xhe amount of others’ 
claims, or by the time of proof, or by their 
failure to prove. The rights of each creditor 
are fixed by the terms of the debtor's offer, 
subject only to its confirmation and the 
judge’s order of distribution. Nor can the 
time of proof of claims, as distinguished 
from their allowance, be of legitimate 
interest to the bankrupt. His rights, also, 
are fixed by the offer, unless where the legality 
or the amount of a claim is questioned. Id., 
272, 273. See also Musical Composition 
(Supp.). 

COMPOSITO MENSUARUM. The 
composition or ordinance of weights and 
measuies; the title of an ancient ordinance 
mentioned in Stat. 23 Hen. VIII. c. 4. The 
Stat. 51 Hen. III. establishing a standard 
of weights and measures. English. 

COMPOSITO ULNARUM ET PET- 
TICARUM. The statutes of ells and 
perches; the title of an English statute 
establishing a standard of measures. English. 

COMPOST. Several sorts of soil or 
earth, and other matters mixed, in order to 
make a superior sort of mould for fertilizing 
land. R. & L. 2 Chit. 655, 656. 

COMPOTARIUS. In Old English Law. 

A party accounting. Fleta, lib. 2, c. 71, 
Ul7. Burrill. 

COMPOUND. Composed of two or 
more elements; to make a compromise or 
settlement; to give or accept pay for an 
offence or injury; to agree for a consideration 
to refrain from prosecution; to add interest 
and principal together; to take part in the 
satisfaction of the whole. English. See 
Compound Interest; Compounding a 
Felony. 

COMPROMISSUM. A suomission to 
arbitration. R. & L. See Compromise. 


COMPTE A count; an earl; one who 
had both judicial and military jurisdiction 
over a defined district. English. 

COMPTE ARRETE. An account stated 
in writing and acknowledged to be correct on 
its face by the party against whom it is 
stated. Chevalier w. Hyams, 9 La. Ann. 
484. Abbott. 

COMPTER. The name of a prison in 
London. 1 Show. 162. 

Ill Scotch Law. An accounting party. 
Burrill. 

COMPTROLLER IN BANKRUPTCY. 
An officer in England whose duty it 19 to 
receive from the trustees in each bankruptcy 
his accounts and periodical statements, 
showing the proceedings in the bankruptcy; 
and also to call the trustee to account for 
any misfeasance, neglect, or omission in the 
discharge of his duties. Robs. Bank. 13; 
Bankr. Act, 1869, 1155. R. & L. 

COMPUTO. To sum up; to reckon; to 
compute. A writ to compel a bailiff, 
guardian, receiver, or accountant to yield 
up his account. English. Founded on 
Stat. of Westminster 11, c. 12. Abolished 
by Com. Laws. Pro. Act, 1852, f 92. 

CON BUENA FE. In Spanish Law. 
With (or in) good faith. White's New Recop. 
b. 2, tit. 2. ch. 8. R. & L. 

CONACRE. In Irish Practice. The 
payment of wages in land, the rent being 
worked out in labor at a money valuation. 
R. & L. 

CONATUS QUID SIT, NON DEFINI- 
TUR IN JURE (2 Buis. 277). What an 
attempt is, 19 not defined in law. R. & L. 

CONCEDER (Fr.), To grant. See Con¬ 
cession. 

CONCEDO (L. Lat.). In Old English 
Law. I grant. An emphatic word in 
Anglo-Saxon grants of land. Heming 158, 
215, 228. A word used in old statutes—- 
merchants. Fleta, lib. 2, c. 64, M 3. Burrill. 

CONCEPTION. The vitalization of the 
ovule or egg in the womb of the female by 
contact with the generative fluid of the male. 
English. 

CONCEPTUM. Theft, where the proper¬ 
ty stolen was found upon the thief in the 
presence of witnesses. R. & L. 

CONCESSIO. See Consessimus. 

CONCESSION. Within the Meaning 
of the Elkins Act, Section 1, which made 
it unlawful for anyone to receive any conces¬ 
sion in respect of transportation of any 
property in interstate commerce by a com¬ 
mon carrier whereby any advantage is given 
or any discrimination is practiced. The 
words “advantage," "concession," and 
"discrimination” in the statute must be 
construed to mean unlawful concession, 
unlawful advantage, unlawful discrimination. 
270 U. S. 518. The purpose of congress in 
the Elkins law was to cut up by the roots 
every form of discrimination, favoritism, 
and inequality. Id., 519; 226 U. S. 309; 
219 U. S. 478; 209 U. S. 72; 200 U. S. 391. 

CONCESSIT SOLVERE. A form of 
action of debt on simple contract which 
lies by custom in the Mayor’s Court of 
London and Bristol; to the effect that defend¬ 
ant on a fictitious date, in consideration of 
divers fictitious sums of money due and owing 
to plaintiff, granted and agreed to pay to 
plaintiff sum sued for, but has not done so. 

1 Wma. Saund. 94 (Turbill’s Case). R. & L. 

CONCESSUM. Granted; conceded; al¬ 
lowed. Often used in old books denoting 
the assent of the court to the doctrine or 
position laid down on the argument of a 
cause. Burrill. 

CONCILIABULUM (Lat.). A council 
house. Towns. PI. 184. Burrill. 

CONCILIATION. In English Law. The 
settling without litigation of disputes between 
railway companies and consignors of goods. 
Acts 1888, Railway and Canal Traffic; 1896, 
Conciliation Act. Byrne. 

In French Law. Intending litigants 
convened by a judge, who endeavors to 
reconcile them. See Reconciliation. 

CONCIONATOR (L. Lat.). In Old 
Records. A common councilman; a freeman 
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CONSPIRATIONE 


called to a legislative hall or assembly. 
Burrill. 

CONCLUDE. To close or end; to termi¬ 
nate. (1) Of mental deliberation, as con¬ 
clusions of law or fact; or (2) of a written 
instrument as the conclusion of an indict¬ 
ment. Abbott. See Conclusion. 

CONCLUSION OFTHE WAR. Within 
the Meaning of the War-Time Prohibi¬ 
tion Act. Does not mean cessation of hos¬ 
tilities. Nor does it mean the date when the 
treaty of peace should be signed, since by the 
constitution a treaty is only a proposal until 
approved by the senate. 251 U. S. 167. 

CONCORDIA (Lat.). In Old English 
Law. An agreement or concord. Heta, 
lib. 5. c. 3. H 5. The agreement or unanimity 
of a jury. Fleta, lib. 4, c. 9, II 2. Burrill. 

CONCORDIA DISCORDANTIUM 
CANONUM (Lat.). The harmony of dis¬ 
cordant canons; a collection of ecclesiastical 
constitutions made by Gratian, an Italian 
monk, A. D. 1151. 1 Bl. Com. 82, Burrill. 

CONCRETE. See Dry Concrete; Wet 
Concrete; Mush Concrete (Supp.). 

CONCURATOR. In the Civil Law. 
A joint or co-curator, or guardian. R. & L. 

CONCURSUS. In the Civil Law. 
(1) A running together; a collision. (2) A 
concurrence, or meeting. R. & L. 

CONCUSS. In Scotch Law. To coerce. 
Shaw's R. 322. Burrill. 

CONCUSSIO. In the Civil Law. 
Extortion by threats of violence. Dig. 4 7, 
13. Burrill. See Concussion. 


CONDEMNATION MONEY. The party 
who fails in a suit or action is sometimes said 
to be condemned in the action, whence the 
damages to which such failure has made him 
liable used to !>t frequently called “condem¬ 
nation money.’ 6 Blackf. (Ind.), 8. R. & L. 

CONDESCENDENCE. In Scotch Law. 
A statement setting forth the grounds on 
which a plaintiff rests his right of recovery. 
English. 


CONDITIONAL SALE. A contract of 
conditional sale is one making full payment 
of the purchase price a condition precedent 
to the passing of title. 239 U. S. 271. 

There is a real distinction between a condi¬ 
tional sale and an absolute sale with a mort¬ 
gage back. Under the former the vendor 
remains the owner, subject to the vendee’s 
right to acquire the title by complying with 
the stipulated condition; while under the 
latter, the vendee immediately becomes the 
owner, subject to the lien created by the 
mortgage. Id.. 15 Kansas 600; 16 Kansas 
65; 51 Kansas 544 ; 52 Kansas 185; 207 Fed. 
Rep. 535. The question whether a partic¬ 
ular contract shows one or the other turns 
upon the ruling intention of the parties as 
disclosed by the entire contract, and not 
upon any single provision separately con¬ 
sidered. Id.,212. 


CONDOMINIA. In the Civil Law. 
Co-ownerships or limited ownerships, such 
as emphyteusis, superficies, pignus, hypothec a , 
usufructus. usus , and hobitatio. These were 
more than mere jura in re aliena, being 
portion of the dominium itself. R. & L. 

CONDONE. See Condonation. 


CONDUCTI ACTIO (Lat.). In the Civil 
Law. An action which the hirer of a thing 
might have against the letter. Inst. 3, 25, 
Hr. 2. Burrill. See Conductio. 

CONDUCTOR OPERARUM. The hirer 
of labor; the conductor of works, operations. 
English. 


CON FARR E ATI O. In Roman Ls 
A sacrificial rite resorted to by marry 
persons of high patrician or priestly degi 
for the purpose of clothing the husband w 
the menus over his wife; civil modes of effe 
mg same were coemptio (formal) and u 
muheris (informal). R. & L. 

CONFESS, BILL TAKEN PRO. 
Fro Confesso. Bill Taken (Supp.). 

CONFESS, CONFESSIO. See C< 
fession. 


CONFESSION OF JUDGMENT. 

??rv“!u n the . jurisdiction of the coi 
the t ruth of the plaintiff's cause of action < 
assent to the judgment being entered. 


In Criminal Law. A plea of guilty. 
English. See Confession. 

CONFESSORIA ACTIO (Lat ). In the 
Civil Law. An action for enforcing a servi¬ 
tude. 1 Mackeld. Civil Law, 352, U 321. 
Burrill. 

CONFINEMENT. An act of congress, 
April 30, 1790. H 12. 1 Stal. at L. 115, 
declares confinement of a master of a vessel, 
by the seamen, punishable. For further 
decisions and meanings of the word, see 
United States vr. Sharp. Pet. C. Ct. 118; 
United States vs. Thompson, 1 Sutoin. 168; 
United States vs. Savage, 5 Mas. 460; United 
States m. Laurence, 1 Cranch C. Ct. 94. 
Abbott. 

CONFIRM. To complete or establish 
that which was imperfect or uncertain; to 
ratify what has been done without authority 
or insufficiently. Abbott. See Confirma¬ 
tion. 

CONFIRMAVI (Lat.). I have confirmed. 
The emphatic word in the ancient deeds of 
confirmation. FJeta, lib, 3, c. 14, U 5. 
Burrill. 

CONFISCABLE. Liable to forfeiture. 
See Confiscate. 

CONFISCATION ACTS. Acts of the 
U. S. congress of August 6,1861, and July 17, 
1862, making the property of rebels the sub¬ 
ject of capture and prize. English. 

CONFISK. Same as Confiscate. English. 

CONFLICT OF PRESUMPTIONS. In 
this conflict certain rules are applicable, viz.: 
(1) Special take precedence over general 
presumptions; (2) constant of casual ones; 
(3) presume in favor of innocence; (4) of 
legality; (5) of validity; and when these 
rules fail, the matter is said to be at large. 
R. & L. 

CONFORMITY. In English Eccles¬ 
iastical Law. Adherence to the doctrines 
and usages of the Church of England. 
R.&L. 

In Practice. See Bill of Conformity. 

CONFRAIRIE. A fraternity, brother¬ 
hood, or society. English. 

CONFRERES. Brethren in a religious 
house; fellows of one and the same society. 
R. &L. 

CONGILDONES. Fellow members of a 
guild. English. 

CONGRESS. See Governmental Power; 
Interstate Commerce Commission (Supp.). 

CONGRESS, CONTINENTAL. Congress 
held by American colonies, except Georgia, 
from Sept. 5, 1774, to Oct. 26, 1774; also 
congress held by the thirteen colonies from 
May 10, 1775, to Dec. 12, 1776; also a body 
which met from Dec. 20, 1776, to March 1, 
1781. English. 

CONGRESSUS. A personal examina¬ 
tion of a husband charged by his wife with 
being sexually impotent. English. 

CONGUIS. A measure containing a 
little more than a gallon. R. & L. 

CONJECTIO. In the Civil Law. A 
throwing together, e. g., a grouping of facts 
and a presumption deduced therefrom. R. & 
L. 

CON JUDEX. In Old English Law. 
Anaesociatejudge. Bract, fol. 403. Burrill. 

CONJUGIUM (Lat.), One of the names 
of marriage among the Romans. Taylor's 
Civ. Law, 284. Burrill. 

CONJUNCT. In Scotch Law. Joint. 
Ersk. Inst. b. 3, tit. 8, TJ 34. Burrill. 

CONJUNCTA (Lat.). In Civil Law. 
ThingB joined together or united; as distin¬ 
guished from disjuncta. things disjoined or 
separated. Dig. 50. 16, 53. Buirill. 

CONJUNCTIM ET DIVISIM (L. Lat.). 
In Old English Law. Jointly and severally. 
Bract. Tol. 19. Burrill. 

CONJUNCTIO (Lat.). In the Civil 
Law. Conjunction; a connection of wordB 
in a sentence. Dig. 50. 16, 29, 142. Burrill. 

CONJURATOR. One who swears with 
or is sworn with others; one bound by oath 
with others; a compurgator. English. 


CONNECTION. Any relation, organic 
or conventional, by which one society is 
linked or united to another. Allison us. 
Smith. 16 Mich. 405. More vague term 
than relations; unless also relations, con¬ 
nections never take by statuteof distribution. 
Storer vs. Wheatley, 1 Pa. St. 506. See 
Relations. 

Guilty Connection. When applied to 
a man and woman imports a carnal connec¬ 
tion. State vs. George, 7 Ired. L. 321. 
Abbott. 

CONPOSSESSIO (Lat). In Modern 
Civil Law. A joint possession. Mackcldey's 
Civ. Law, 245, 11236. Burrill. 

CONQUEREUR (L. Fr ). In Norman 
and Old English Law. The first purchaser 
of an estate; he who first brought an estate 
into hi 9 family. Grand Const. Gloss, c. 25, 
p. 40; 2 Bl. Coin. 243. Burrill. 

CONQUEROR. In Old English and 
Scotch Law. The first purchaser of an 
estate; he who brought it into the family 
owning it. 2 Bl. Com, 242, 243. Burrill. 

CONQUESTOR. Conqueror; one of the 
titles given William the Conqueror. English, 

CONQU1SITIO (L. Lat.). In Feudal 
and Old English Law. Acquisition. 2 Bl. 
Com. 242, Burrill. 

CONQUISITOR (L. Lat). In Feudal 
and Old English Law. Acquisition. 2 Bl. 
Com. 242. Burrill. 

CONSCIENCE,COURTS OF. Tribunals 
for recovery of small debts, by act of parlia¬ 
ment in city of London and other towns. 
5 & 6 Wm. IV. c. 94; 7 & 8 Viet. 96. County 
courts have superseded them. R. & L. 

CONSCIENCE OF THE COURT. The 
mind of the judge. English. 

CONSCIENCE, LIBERTY OF. See 

Liberty of Conscience (Supp.). 

CONSCIENTIA REI ALIENI. In 
Scotch Law. The knowledge that property 
held by one belongs to another. English. 

CONSECRATION. Making a bishop by 
imposition of hands. R. & L. 

CONSEIL JUDICIAIRE. In French 
Law. When a person has been subjected 
to an interdiction on the ground of his insane 
extravagance, but interdiction is not absolute 
but limited only, the court of first instance, 
which grants the interdiction, appoints a 
council, with whose assistance the party 
may bring or defend action, or compromise 
the same, alienate his estate, make or incur 
loans, and the like. R. & L. 

CONSEQUENTIAL CONTEMPT. See 
Contempt. 

CONSIDERATUR. It is considered. 
See Consideratum Est Per Curiam. 

CONSISTING OF. Words excluding all 
but what is specified. English. 

CONSISTORIUM (Lat.). The state 
council of the Roman emperors. 1 Mackeld. 
Civ. Law, 39, 1J49. Burrill. 

CONSOBRINI. A civil law term for 
cousins-german, or first cousins. R, & L. 

CONSOLS. Funds formed by consoli¬ 
dation (of which word it is an abbreviation) 
of different annuities, which had been 
severally formed into a capital. R. & L. 
See Consolidated Fund. 

CONSORTSHIP. Companionship; a 
vessel that keeps with another on a voyage; 
a contract by the owners of wrecking vessels 
to share money obtained by salvage without 
regard to which earned the same. English. 

CONSPIRACY. CRIME OF. Within 
the Meaning or Section 5440 of the 
Revised Statutes. When two or more 
persons conspire either to commit any offense 
against the United States, or to defraud the 
United States in any manner or for any 
purpose, and one or more of such parties do 
any act to effect the object of the conspiracy. 
225 U, S. 357. While the combination of 
minds in an unlawful purpose is the founda¬ 
tion of the offense, an overt act is necessary 
to complete it. Id., citing 100 U. S. 33. 

CONSPI RATI ONE. See De Conspira- 
tione (Supp.). 


CONSTAT 
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CONSTAT. It is certain; it appears. 
In England, a certificate that a matter 
appears of record; a certified copy under 
the great seal of the enrollment of letters 
patent. English. 

CONSTITUTIONES. Laws promulgated 
by the Roman emperor. Had power of 
irresponsible enactment by virtue of a certain 
lex regia whereby he was made the fountain 
of justice and of mercy. R. & L. 

CONSTRUCT.- To build; erect; to put 
together, ready for use. Word in statutes, 
see Attorney-General rr. Ware River R. R. 
Co., 115 Mass. 400; Troy Co. vs. Odiome, 17 
How. 72; the Ferax, Sprague. 180; Donnell 
vs. the Starlight, T03 Mass. 227. Abbott. 

CONSTRUCTION. Explanation or inter¬ 
pretation; generally of writings. See Words. 

CONSTRUCTION, COURT OF. In 
England, a court of equity or common law, 
with regard to wills; as opposed to the court 
of probate, whose duty is to decide whether 
the instrument be a will or not. R. & L. 
See Probate of a Will. 

CONSTRUCTION CHARGE. Thesame 
kind of work under one set of facts may be 
chargeable to construction and under a 
different set of facts may be chargeable to 
maintenance and operation. 268 U. S. 54; 
119 K.y. 301, 302. For example, headgates 
originally placed are charged properly to 
construction; but it does not follow that if 
an original headgate be swept away, its 
replacement, though requiring exactly the 
same kind of materials and work, may not 
be charged to operation and maintenance. Id. 

CONSTRUCTIVE PRESENCE. There 
may be a constructive presence in a state, 
distinct from personal presence, by which a 
crime committed in another state may be 
consummated, and render the person con¬ 
summating it punishable at that place. 
225 U. S. 362. To speak of constructive 
presence is to use the language of fiction, and 
so to hinder precise analysis. When a man 
is said to be constructively present where 
the consequences of an act done elsewhere 
are felt, it is meant that for some special 
purpose he will be treated as he would have 
been treated if he had been present, although 
he was not. For instance, if a man acting 
in one state sets forces in motion that kill a 
man in another, or produces or induces some 
consequence in that other that it regards as 
very hurtful and wishes to prevent, the latter 
state is very likely to say that if it can catch 
him it will punish him, although he was not 
subject to its laws when he did act. Id., 
386, citing 221 U. S. 285. But as states 
usually confine their threats to those within 
the jurisdiction at the time of the act (213 
U. S. 356), the symmetry of general theory 
is preserved by saying that the offender was 
constructively present in the case supposed. 
Id., citing 202 U. S. 389. Obviously, the use 
of this fiction or form of words must not be 
pushed to such a point in the administration 
of the national law as to transgress the 
requirement of the constitution that the 
trial of crimes shall be held in the state and 
district where the crimes shall have been 
committed. Id. 

CONSTRUE. To obtain the meaning of 
an instrument or statute by arrangement 
and inference. English. 

CONSTUPRATE. To ravish. See Rape. 

CONSUETUDINES. Customs. English. 

CONSUETUDINIBUS ET SERVICIIS. 
A writ of right close, which lay against a 
tenant who deforced his lord of the rent or 
service due to him. F. N. B. 151; New Nat. 
Brev. 330; Reg. Orig. 159. R. & L. 

CONSULTA ECCLESIA. A church full 
or provided for. R. & L. 

CONSULTARY RESPONSE. The opin¬ 
ion of a court of law on a special case. 
R. & L. 

CONSULTO. In Civil Law. With 
design; with intent. English. 

CONSUMMATION. The completion 
of a thing. See Consummate. 

CONTEMNER. One who contemns; one 
who has committed contempt of court. 
English. See Contempt. 

CONTEMPORANEOUS EXPOSITION. 
A construction after taking into consideration 


the time and circumstances, or one made soon 
after a statute was enacted, or an instrument 
writing executed. English. See Contem¬ 
poraneous Construction, Doctrine of. 

CONTEMPT. The power of contempt 
which a judge must have and exercise in 
protecting the due and orderly administra¬ 
tion of justice and in maintaining the au¬ 
thority and dignity of the court is most 
important and indispensable. Butitsexercise 
is a delicate one and care is needed to avoid 
arbitrary or oppressive conclusions. This 
rule of caution is more mandatory where the 
contempt charged has in it the element of 
personal criticism or attack upon the judge. 
The judge must banish the slightest personal 
impulse to icprisal, but he should not bend 
backward and injure the authority of the 
court by too great leniency. The substitu¬ 
tion of another judge would avoid either 
tendency, but it is not always possible. Of 
course where acts of contempt are palpably 
aggravated by a personal attack upon the 
judge in order to drive the judge out of the 
case for ulterior reasons, the scheme should 
not be permitted to succeed. But attempts 
of this kind are rare. All of such cases, 
however, present difficult questions for the 
judge. Where conditions do not make it 
impracticable, or where the delay may not 
injure public or private right, a judge called 
upon to act in a casec f contempt by personal 
attack upon him, may, without flinching 
from his duty, properly ask that one of his 
fellow judges take his place. 267 U. S. 539; 
299 Fed. 285; 237 Fed. 988. See Criminal 
Contempt; In Open Court; Pardon, 
Power of (Supp.). 

CONTEMPT OF CONGRESS, LEGIS¬ 
LATURE, or PARLIAMENT. Whatever 
obstiucts or tends to obstruct the due 
course of proceeding of either house, or 
grossly reflectson the character of a member, 
or imputes lo him what would be a libel to 
impute to an ordinary peison, is contempt 
of house, and thereby a breach of privilege. 
Shortt Copyr. 344, 351. R. & L. See 
Contempt. 

CONTERMINOUS. Adjoining; having 
thesame boundary; co-terminous. English. 

CONTINENCIA. Spanish Law. Con- 
tinency or unity of theproceedingsinacause. 
White’s New Recop. b. 3, tit. 6, ch. 1. 
Burrill. 

CONTINENS. In Civil Law. Continued; 
continuous; holding together; joined to¬ 
gether. Dig. 50, 16, 2, Pr. Burrill. 

CONTINENTAL CONGRESS. See 
Congress. Continental (Supp.). 

CONTINENTS. In Roman Law. 
Held together by a common wall, a9 build¬ 
ings. English. 

CONTRACT. Contract in Restraint 
of Trade. In a very remote period, the 
words "contract in restraint of trade*' in 
England came to refer to some voluntary 
restraint put by contract by an individual 
on his right to carry on his trade or calling. 
Originally all such contracts were considered 
to be illegal, because it was deemed they 
were injurious to the public as well as to the 
individuals who made them. In the interest 
of the freedom of individuals to contract, 
this doctrine was modified so that it was 
only when a restraint by contract was so 
general as to be co-terminous with the king¬ 
dom that it was treated as void. That is to 
say, if the restraint was partial in its opera¬ 
tion and was otherwise reasonable the con¬ 
tract was held to be valid. 221 U. S. 51. 
See Monopoly; Public Policy^ Retro¬ 
cession Contracts; Specific Job Contract. 

Implied in Fact. A contract inferred 
from the circumstances or acts of the parties; 
but an express contract speaks for itself and 
leaves no place for implications. 263 U. S. 
192; 58 Conn. 117; 139 Mass. 28. 

Within the Meaning of Section 10 of 
Article I of the Constitution. An 
agreement of two or more minds, "upon suffi¬ 
cient consideration, to do or not to do certain 
acts. 258 U. S. 146. Mutual assent (ex¬ 
press or implied) to its terms is of its very 
essence. Id.\ 146 U. S. 169; 140 U- S. 340; 
131 U. S. 414; 109 U. S. 288; 21 Wall. 203. 
A purely statutory right of a landowner to 
recover damages resulting to his property 
from a change in the grade of a street upon 
which it abuts is not a right of contract 
within the meaning of the Contract Clause 
of the constitution. Id., 145. 


CONTRACT OF CONDITIONAL SALE. 
See Conditional Sale (Supp.). 

CONTRACTOR. See Employee (Supp.). 

CONTRACTUS. A drawing together. 
A meeting of minds. Anderson. See 
Contract. 

Ex contractu. By virtue of a contract; 
applied to a right or duty founded upon a 
contract relation. Anderson. 

CONTRADICTION IN TERMS. A 
phrase in which the parts are expressly incon¬ 
sistent. as, e. g., "an innocent murder," "a 
fee simple for life." R. & L. 

CONTRAINTE PAR CORPS. In 
French Law. The civil process of an e 9 t of a 
person; imposed on vendors falsely represent¬ 
ing their property to be unencumbered, or on 
perse ns mortgaging property which they are 
aware does not belong to them, and in other 
cases of moral heinousness. R. & L, 

CONTR A-LIGATIO. Counter-obliga¬ 
tion; counter-binding. English. 

CONTRAMANDATIO PLACITI. A 
respiting or giving a defendant further time 
to answer, or a countermand of what was 
formerly ordered. Leg. Hen. I. c. 59. 
R. & L. 

CONTRAMANDATUM. A lawful ex¬ 
cuse, which a defendant in a suit by attorney 
alleges for himself to show that the plaintiff 
has no cause for complaint. R. & L. 

CONTRAPLACITUM (L.Lat ). In Old 
English Law. A counter plea. Towns- 
PI. 61. Burrill. 

CONTRAPOSITO (L. Lat.). In Old 
English Law. A plea or answer; a counter¬ 
position. Burrill. 

CONTRARIENTS. Name applied to the 
barons who took part against Edward II. 
of England. English. 

CONTRAT. In French Law. Of follow¬ 
ing varieties: (1) Bilateral where each party 
is bound to the other to do what is just and 
proper; (2) Unilateral, where one side only 
is bound; (3) Commutalif, where one does to 
the other something which is supposed to be 
the equivalent for what the other aoes to him; 
(4) Aleatoire, where the consideration for the 
act of the one is a mere chance; (5) Control de 
bienfaisance, where the one party procures 
to the other a purely gratuitous benefit; 
(6) Control a litre onereux, where each party 
is bound under some duty to the other, 
R. &L. 

CONTRATALLIA (L. Lat.). In Old 
English Law. A counter-tally; a term used 
in the exchequer. Mein, in Scacc.; M. 26 
Edw. I. Burrill. 

CONTRATENERE (L. Lat.). To hold 
against; to withhold. Burrill. 

CONTRAVENING EQUITY. See 
Equity, 

CONTRECTARE (Lat.). In Civil Law. 
To handle; to take hold of; to meddle with. 

In Old English Law. To treat. FJeta, 
lib. 1. c. 17, 114. Burrill. 

CONTRIBUTE. To furnish one's share 
toward money or supplies necessary to meet 
an obligation or prosecute an enterprise of 
himself and others. Abbott. See Con¬ 
tribution. 

CONTRIBUTIONS FACIENDA. A writ 
that lay where tenants in common were bound 
to do some act, and one of them was put to 
the whole burthen, to compel the rest to 
make their contribution. Reg. Orig. 175; 

F. N. B. 162. R. & L. 

CONTRIBUTORY INFRINGEMENT. 
The intentional aiding of one person by 
another in the unlawful making or selling 
or using of a patented invention. 224 U. S. 
34, 35, quoting 72 Fed. Rep. 1017. See also, 

29 Fed. Cases 79; 92 Fed. Rep. 375; 80 bed. 
Rep. 712; 92 Fed. Rep. 516. 

CONTROLMENT. In Old English Law. 
The controlling or checking of another 
officer’s account; the keeping of a counter- 
roll; "the receit, controlment or paiinent 
of the king’s money.” Stat. 5 Edw. VI. 
c. 16. Burrill. 

CONTROVERSIES. Within the Mean¬ 
ing of Section 24a of the Bankruptcy 
Act. Controversies arising in bankruptcy 
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proceedings include those matters arising 
in the course of a bankruptcy proceeding, 
which arc not mere steps in the ordinary 
administration of the bankrupt estate, but 
present, by intervention or otherwise, distinct 
and separable issues between the trustee 
and adverse claimants concerning the right 
and title to the bankrupt’s estate. 171 U. S. 
180. 181; 2421S. 109;222 U.S. 118;21JU. S. 
234; 194 U. S. 296. In such ’•controversies” 
the decrees of the court of bankruptcy may 
be reviewed by appeals which bring up the 
whole matter and open both the facts and 
the law for consideration. Id.; 228 U. S. 
165; 218 U. S. 302. Distinguish between 
this and “proceedings” in bankruptcy, which 
see. 

CONTUTOR. In the Civil Law. A 
co-tutor. R. & L. 

CONUSEE. See Cogkizee. 

CON VENABLE. In Old English Law. 
Agreeable, convenient, or suitable. R. & L. 

CONVENIENT. Reasonable; proper. 
English. 7 Man. & Gr. 41 arg. 

CONVENIT (Lat.). In Civil and 
Old English Law. It is agreed; it was 
agreed. Dig. 50. 17. 23; Bract, fol. 73b. 
Burrill. 

CONVENT. The fraternity of a religious 
house, as of an abbey or priory. Bract, fol. 
16, 347. Frequently written covent. Litt. 
Sect. 133. Burrill. 

CONVENTIONE. A writ for the breach 
of any covenant in writing, whether real or 
personal. Reg. Orig. 115; F. N. B. 145. 
R.&L. 

CONVENTUAL CHURCH. That which 
consists of regular clerks, professing some 
order of religion, or of a dean and chapter, 
or other societies or spiritual men. R. & L, 


COPIA LIBELLI DEL1BERANDA. A 
writ that lay where a man could not get a 
copy of a libel at the hands of a spiritual 
judge, to have the same delivered to hi in. 
Reg. Orig. 51. R. & L. 

COPIA VERA (L. Lat.). In Scotch 
Practice. A true copy. Words written at 
the top of copies of instruments. 3 How. 
St. Trials, 427. 430, 432. Burrill. 

COPPA. A cock of grass, hay, or corn 
divided into titheable portions; the laying 
up of corn in copes or heaps. English. 

COPPER AND SCALES. See Manci- 

PATIO. 

COPPICE or COPSE. A small wood, 
consisting of underwood which may be cut 
at twelve or fifteen years’ growth for fuel. 
R.&L. 

COPULA. That which joins together or 
binds fast; a band, rope, line, tie^ a bond; a 
connection; carnal connection. English. 

COPY. A reproduction or duplication of 
a thing. 209 U. S. 17. A copy is that which 
comes so near to the original as to give to 
every person seeing it the idea created by the 
original. Id., quoting 5 B. & A. 743. 

Of a Musical Composition. A written 
or printed record of it in intelligible notation 
(Id., quoting an expert in the case). It may 
be true that in a broad sense a mechanical 
instrument which reproduces a tune copies 
it; but this is a strained and artificial meaning. 
When the combination of musical sounds is 
reproduced to the ear it is the original tune 
as conceived by the author which is heard. 
These musical tones are not a copy which 
appeals to the eye. In no sense can musical 
sounds which reach us through the sense of 
hearing be said to be copies as that term is 
generally understood. Id. See Musical 
Composition; Perforated Rolls (Supp.). 


panles. 269 U. S. ill. This definition 
applies to the entire act. Id., 113; 265 U. S. 
154. See Association; Domestic; Enemy; 
Foreign; Partnership; Resident; Un¬ 
incorporated Association. 

Within the Meaning of the Michigan 
Compiled Laws, 1915, Section 9071. The 
term "corporations” as used in this act 
construed to include all associations, partner¬ 
ship associations, and joint stock companies 
having any of the powers or privileges of 
corporations, not possessed by individuals 
or partnerships, under whatever term or 
designation they may be defined and known 
in the state where organized. 277 U. S. 
544. 

Within the Meaning of the Coal-Land 
Entry Provisions of Sections 2347-2352, 
Revised Statutes. An association of 
persons. 225 U. S. 225; 137 U. S. 160. 

CORPORATION ACT. Act 13, Car. II. 
c. 1, U 2, by which it was provided that no 
person should thereafter be elected to office 
in any corporate town who should not 
within one year previously have taken the 
sacrament of the Lord's Supper according 
to the rites of the Church of England. 4 Bl. 
Com. 58. Since repealed. R. & L. 

CORPORE ET ANIMO (I.at ). By the 
body and by the mind; by the physical act 
and by the mental intent. Dig. 41, 2, 3. 
Burrill. 

CORPS DIPLOMATIQUE. The body 
of ambassadors and diplomatic persons. 
Wharton; R. & L. 

CORPUS CHRISTI DAY. A feast 
instituted in 1264, in honor of the sacrament. 
32 Hen. VIII. c. 21. R.&L. 

CORRECTOR OF THE STAPLE. A 
clerk who wrote and recorded bargains for 
merchants in the staple. English. See 
Staple. 


CONVENTUALS. Religious men united 
in a convent or religious house. Cowell; 
R.&L. 

CONVENTUS. In Old English Law. 
An assembly; one of the ancient names of 
the English parliament. 1 Bl. Com. 148. 
A convent. Bract, fol. 16, 347. Burrill. 

CONVERSANTES (L. Lat.). In Old 
English Law. Conversant or dwelling; 
commorant. Stat. Marlbr. c. 10; 2 Inst. 
122. Burrill. 

CONVERSATION. Intimate associa¬ 
tion; sexual intercourse. Criminal conversa¬ 
tion is adultery, regarded a9 an injury to 
the husband, entitling him to damages in a 
civil action. 3 Bl. Com. 139. Anderson. 

CONVERSE. The transposition of the 
subject and predicate in a proposition; as 
“Every thing is good in its place”; converse, 
“Nothing is good which is not in its place." 
Wharton; R. & L. 

CO-OPERATION. Combined action of 
numbers; (1) when several help each other 
in same employment; (2) when several help 
each other in different employments. 
Termed “simple co-operation" and "complex 
co-operation." Mill Pol. Ec. 142. R. & L. 

COOPERTIO. The head or branches of 
a tree cut down; though coopertio arborum 
is rather the bark of timber trees felled, and 
the chumps and broken wood. Cowell; 
R.&L. 


COOPERTURA. 
of wood. R. & L. 


A thicket or covert 


CO-OPTATION. Mutual chance; selec¬ 
tion; the act of selecting one to fill a vacant 
membership. English. 


CO-ORDINATE, SUBORDINATE 
Terms often used to ascertain the doubtfu 
meaning of clauses in a statute. If two, on 
grammatically governed by the other, it i 
said to be "subordinate" to it, but if bot 
are equally governed by some third clause 
the two are called "co-ordinate." W ha rton 
R. & L. 


COPARTICEPS. See Coparceners. 

COPEMAN, COPESMAN. Same as 
chapman, a peddler. English. 


CORIUM FORISFACERE. To forfeit 
one’s skin; applied to a person condemned 
to be whipped; the ancient punishment of a 
servant. R. & L. 

CORNER. A monopoly of the actual 
supply of a commodity ( e . g., grain) in com¬ 
merce; it is not a monopoly of contracts only. 
262 U. S. 39. See Running a Corner 
(Supp.). 

Combination for purpose of holding or 
controlling the great bulk of any one com¬ 
modity which is on the market, in order to 
advance the price unnaturally and unreason¬ 
ably. 

An angle made by two boundary lines at 
their point of intersection. 

Corner in stocks. 101 Mass. 145. Of Survey. 
2 Wheel. Am. C. L. 484. R. & L. 

CORODIO NABENDO. A writ to exact 
a corody of an abbey or religious house. 
English. See Corody. 

CORODIUM. See Corody. 

COROLLARY. A collateral consequence, 
deduction, or influence. R. & L. 

COROMARE (L. Lat.). In Old Records. 
To give the tonsure, which was done on the 
crown, or in the form of a crown; to make a 
man a priest. Burrill. 

CORONA. A garland, wreath, or crown. 
(In Old English, cor one, coroun.) English. 

CORONA MALA. The clergy who 
abused their character. English. 

CORPORATE NAME. See Trade Name 
(Supp.). 

CORPORATE SECURITIES. Railroad 
equipment certificates issued by a trust 
company as security for money advanced 
by a syndicate to purchase equipment leased 
by the trust company to a railroad under 
contract for periodical payments, as rentals, 
and ultimate acquisition of title by the latter, 
and which are payable with interest to bearer 
or registered holder from the rentals thus to 
be paid by the railroad, are in the category 
of “instruments issued by any corporation 
known generally as corporate securities'' 
within Title XI, section 1100 and schedule 
A (1) of the Act of February 24, 1919, c. 18. 
267 U. S. 20. 


CORRELATIVE. Terms which have a 
mutual reciprocal relation, such as "father" 
and "son." R.&L. 

CORROBORATE. Fortifying of evidence 
by some matter likely to inspire increased 
confidence. State w. Guild, 10 N. J. L. 163. 
Abbott. 

CORSELET. A small body; the name 
of an ancient armor used to cover the trunk 
of a pikeman. English, 

CORTEX. The bark of a tree; the outer 
covering of anything. R. & L. 

CORTIS. A court or yard before a 
house. Blount; R. & L. 

CORTULARIUM or CORTARIUM. 
A yard adjoining to a country farm. R. & L. 

COS A JUZGADA. In Spanish Law. 
A cause or matter adjudged. White’s New 
Recop. b. 3, tit. 8, note. Burrill. 

COSDUNA. A custom or tribute. Eng¬ 
lish. 

COSEN. In Old English Law. To 
cheat. 3 Leon. 171. Burrill. 

COSENAGE. SeeCosiNAGE. 

COSMUS. Clean. Blount; R. & L. 

COSTS. The attorney’s fees which are 
directed by section 7811, Nebraska Comp. 
Stats., 1922, to be allowed and "taxed as 
part of the costs," in actions on guaranty 
and other specified insurance contracts, 
are not costs in the ordinary sense and are 
not taxable as costs under Rev. Stats, sections 
823, 824, in actions in federal courts, but are 
to be allowed in those courts by inclusion 
in their judgments. 276 U. S. 242. 

COSTUMBRE. In Spanish Law. Cus¬ 
tom; an unwritten law established by usage, 
during a long space of time. Las Partidas, 
Part 1, tit. 2, 1, 4. Burrill. 

CO-SURETIES. Joint sureties; two or 
more sureties to the same obligation. R. & 
L. 

COTA. A cot or hut. Blount; R. & L. 

COTAG IUM or COTTAGIUM. A 
small house or cottage. Spelman; R. & L. 


COPIA (L. Lat ). In Old English Law. 
A copy. Clerke'e Prax. Cur. Adm. tit. 48. 
Opportunity or means of access- Cod. 4. 
21. 21. Burrill. 


CORPORATION. Within the Mean¬ 
ing of the Revenue Act of 1918. The 
term "corporation" includes associations, 
joint-stock companies, and insurance com- 


COTARIUS. A cottager who held in 
free socage and paid a stated firm or rent 
in provisions or money, with some occasional 
personal services. R. & L. 



COTERIE 
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COTERIE. A fashionable association, 
or a knot of persons forming a particular 
circle. The origin of term is purely com¬ 
mercial, signifying an association in which 
each member furnished his part and bore 
his share in the profits and losses. Wharton; 
R. & L. 

COTES WOLD. A place where is no 
wood. Sheep-cotes, a place where sheep 
feed on hills. English. 

COTSETHLA. The cottage belonging 
to a small farm. English. 

COTSETHLAND, COTLAND. Land 
held by a cottager whether by socage or 
villein tenure. English. 

COTUCA. Coat armor. R. & L. 

COTUCHANS. Boors; husbandmen. 
Domesday Book. R. & L. 

COUCHER or COURCHER. A factor 
who continues abroad for traffic (37 Edw. 
Ill, c. 16); also the general book wherein 
any corporations, etc., register their acts. 
3 & 4 Edw. VI. c. 10. R. & L. 

COUNCIL OF CONCILIATION. By 
Act 30 & 31 Viet. c. 105. Power given 
crown to grant licenses for formation of 
councils of conciliation and arbitration, 
consisting of a certain number of masters 
and workmen in any trade or employment, 
having power to hear and determine all 
questions between masters and workmen, 
which may be submitted to them by both par¬ 
ties, arising out of or respect to the particular 
trade or manufacture and incapable of being 
otherwise settled. Have power to apply 
to a justice to enforce their award. Members 
elected by persons engaged in the trade. 
Dav. B. Soc. 232. R. & L. 

COUNCIL OF J UDGES. Under English 
Judicature Act, 1873, an annual council of 
the judges of the supreme court is to be held 
for the purpose of considering the operation of 
the new practice, offices, etc., introduced by 
the act and of reporting to a secretary of 
state, as to any alterations which they 
consider should be made in the law for the 
administration of justice. Only meeting 
hitherto in November, 1880. R. & L. 

COUNCIL OF THE NORTH. A court 
instituted by Henry VIII., in 1537, to 
administer justice in Yorkshire and the 
four other northern counties. Abolished by 
16 Car. I. Brown; R. & L. 

COUNSEL’S SIGNATURE. Required in 
some jurisdictions to be fixed to pleadings; 
for satisfying the court that they were 
interposed in good faith and on legal grounds. 
Abbott. 

COUNTEE. See Count. 

COUNTENANCE. In Old English Law. 
Credit; estimation. Wharton; R. & L. 

COUNTER-FES AN CE. See Counter¬ 
feit. 

COUNTER-ROLLS. The rolls which 
sheriffs have with the coroners, containing 
particulars of their proceedings, as well of 
appeals as of inquests, etc. 3 Edw. I. c. 10; 
Termes de la Ley. R. & L. 

COUNTERVAIL. To oppose with equal 
power; to compensate for; power sufficient to 
counteract an effect. English. 

COUNTEZ. Count; count these. A 
direction at one time given a crier by the 
clerk of a court to count the jury after they 
were sworn. English. 

COUNTRY. See Foreign Country 
(Supp.). 

COUNTY. See City (Supp.). 

COURT HAND. The style of hand¬ 
writing in which records were recorded in 
England from an early period. English. 

COURT OF APPEALS IN CASES OF 
CAPTURE. A court created by congress 
under the articles of confederation, before 
the adoption of the United States constitu¬ 
tion, having appellate jurisdiction in prize 
cases. 1 Dali. 95; 2 id. 19, 160; 5 Crunch 
(U. S.) 115. R. & L. 

COURT OF COMMON PLEAS FOR 
THE CITY AND COUNTY OF NEW 
YORK. Oldest court in state of New York. 
Jurisdiction unlimited as to amount but 


restricted to the city and county of New 
York, as respects locality. Has appellate 
jurisdiction of cases tried in the Marine 
Court and district courts of New York City. 
1 E. D. Smith (N. Y.) 17. R. & L. 

COURT OF ERRORS AND APPEALS. 
The court of last resort in the state of New 
Jersey. Formerly the ultimate court of 
appeal in New York was so called. R. & L. 

COURT OF GENERAL SESSIONS. A 
court of jurisdiction, chiefly criminal, in some 
states. New York court is held only in 
county of New York, by a single judge 
(either the recorder, city judge, or judge of 
General Sessions), and often two terms or 
branches of the court are held at the same 
time. Original jurisdiction extends to all 
offrtices, capital or otherwise (but subject 
in some cases to removal for trial into the 
Oyer and Terminer), and t also hears 
appeals from the Court of Special Sessions. 

COURT OF GUESTUNG. See Court 
of Cinque Ports. 

COURT OF HONOR. See Court of 
Chivalry. 

COURT OF HUSTINGS. In city of 
London, analogous to the sheriff's county 
court. 3 Steph, Com. 293. Formerly had 
jurisdiction in causes of action arising within 
its district, namely, the city. R. & L. 

COURT OF LAW. One having jurisdic¬ 
tion of actions and suits at law, as distin¬ 
guished from a court of equity. See Court 
of Equity. 

COURT OF LODEMANAGE. See Court 
of Cinque Ports; Cinque Ports. 

COURT OF PLEAS. In county palatine 
pf Durham, having a local common law 
jurisdiction. Abolished by Judicature Act, 
jurisdiction transferred to the High Court. 
Jud. Act, 1873, H16; 3 Bl. Com. 79. R. & L. 

COURTS. See Governmental Power 
(Supp.). 

COURTS, UNIVERSITY. In Oxford 
and Cambridge, England, having jurisdiction 
of personal actions arising within the uni¬ 
versity; also criminal courts with jurisdiction 
over offences committed within the same 
universities. Established by Henry III. 
English. 

COURTS OF PRINCIPALITY OF 
WALES. Species of private courts estab¬ 
lished in Wales by Henry VIII; abolished 
by 1 Will. IV. c. 70. Now divided into two 
circuits visited by judges, as in England, to 
dispose of cases ready for trial. 

COURTS OF WESTMINSTER HALL. 
Superior courts, law and equity, for centuries 
fixed at Westminster. Courts of equity 
nominally sit at Westminster, though actually 
in courts provided for the purpose in or in 
the neighborhood of Lincoln’s Inn. R. & L. 

COUVERTURE. In French Law. A 
deposit placed with a broker to indemnify 
the broker against possible loss in making 
purchases for his principal. English. 

COVERT. Under cover, authority, pro¬ 
tection; sheltered; a thicket where game is 
wont to hide; a flock of feathered animals, 
as quails, etc. English. Co. Litt. 47b; 3 
Bl. Com. 12. 

CRASSUS. Gross; excessive; extreme; 
Fleta. lib. 5, c, 22, U18. Burrill. 

CRATES. An iron gate before a prison. 

1 Vent. 304. R. & L. 

CREAMER. A foreign merchant, but 
generally taken for one who has a stall in a 
fair or market. Blount; R. & L. 

CREAMUS (Lat.). We create. One of 
the words by which a corporation in England 
was formerly created by the king. 1 Bl. 
Com. 473. Burrill. 

CREANCER (L. Fr.). One who trusts or 
gives credit; a creditor. Brit. c. 28, 78. 
Burrill. 

CREDIT. See Excess-Profits Credit 
(Supp.). 

CREDITORS. Within the Meaning 
of Section 5224 of the Code of Virginia, 
providing that all property used in his 
business by a person trading in his own name 
shall, as to his creditors, be liable for his 


debts. “The creditors” means creditors 
having a lien. 276 U. S. 12. 

CREDITRIX. A female creditor. Eng¬ 
lish. 

CREOSOTING-IN-TRANSIT. A privi¬ 
lege by which forest products received for 
shipment may be stopped and unloaded at 
an intermediate point, there subjected to 
the process of creosoting, and later forwarded 
on the original bill-of-lading to the destina¬ 
tion therein named. Where the privilege 
is granted and availed of, delivery is made of 
1 the commodity to the creosoting plant, a 9 
if that were the final destination. It i 9 
there unloaded and treated; and at some 
time thereafter it is re-dclivered to the 
earner, as if it were an initial shipment of 
the creosoted product. Then it is forwarded 
to the final destination. Although some 
charge is made for the transit service, the 
shipper secures thereby a lower freight rate. 
For through rates are generally much less 
than the rate on the untreated forest product 
from point of origin to the transit point plu 9 
that on the treated product from there to 
destination. 257 U. S. 254, 255. 

CREPARE OCULUM. To put out an 
eye. An offence punishable among the 
Sax on 9 by a fine of fifty shillings. Wharton; 
R. & L. 

CREST. In heraldry, cre9t signifies the 
devises set over a coat-of-arms. R. & L. 

CRETINUS. A sudden stream or torrent; 
an inundation. Cowell; R. & L. 

CRIEZ LA PEEZ (L. Fr.). Rehearse the 
concord or peace. Used in ancient pro¬ 
ceedings for levying fines. Parties appeared 
before justice to read aloud the agreement 
between the parties, as to the lands intended 
to be conveyed. 2 Reeves Hist. Eng. Law, 
224,225. Burrill. 

CRIME. See Criminal Contempt 
(Supp.). 

CRIME OF CONSPIRACY. See Con¬ 
spiracy, Crime of (Supp.). 

CRIMINAL ANARCHY. Within the 
Meaning of Section 160, Fourteenth 
Amendment. The doctrine that organized 
government should be overthrown by force 
or violence or by assassination of the execu¬ 
tive head or of any of the executive officials 
of government, or by any unlawful means. 
The advocacy of such doctrine either by 
word of mouth or writing is a felony. 268 
U. S. 654. 

CRIMINAL CONTEMPT. The pro¬ 
ceeding for criminal contempt, unlike that 
for civil contempt, is between the public and 
the defendant, is an independent proceeding 
at law, and no part of the original cause. 
266 U. S. 64; 221 U, S. 444-446, 451. 

Within the Meaning of the Clayton 
Act. The act or thing charged must be of 
such character as aUo to constitute a crime. 
Prosecuting must be in conformity with the 
practice in criminal cases. Upon conviction 
the accused is to be punished by fine or 
imprisonment, or both. The dominating 
purpose of the proceeding is punitive to 
vindicate the authority of the court and 
punish the act of disobedience a9 a public 
wrong. Id., 65; 223 U. S. 641; 194 U. S. 
461; 187 Fed. 401; 190 Fed. 572. 

“If the contempt savors of criminality, 
and the sentence is penal, that according to 
the books appears to be enough." Id .; 2 
Russ. & M. 667. 

That the power to punish for contempts 
is inherent in all courts has been many 
times decided and may be regarded as 
settled law. 11 is essential to the administra - 
tion of justice. The courts of the United 
Suites, when called into existence and vested 
with jurisdiction over any subject, at once 
become possessed of the power. So far as 
the inferior federal courts are concerned, 
however, it is not beyond the authority of 
congress (19 Wall. 510-511; 194 U. S. 326); 
but the attributes which inhere in that power 
and are inseparable from it can neither be 
abrogated nor rendered practically inopera¬ 
tive. That it may be regulated within 
limits not precisely defined may not be 
doubted. Id., 66. See Pardon, Power 
of; Offences Against the United States. 

In criminal contempts as in criminal cases, 
the presumption of innocence obtains. Proof 
of guilt must be beyond reasonable doubt 
and the defendant may not be compelled 
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to be a witness against himself. Id., 221 
l". S. 444. The fundamental characteristics 
of’both are the same. “So truly are they 
crimes that it seems to be proved that in the 
early law they were punished only by the 
usual criminal procedure, id., 3 Transactions 
of the Royal Historical Society, N. S. p. 147 
(1885V and that at least in England it seems 
that they still may be and preferably are 
tried in that way." 233 U. S. 610. 611. 
This is also pointed out by counsel in the 
case of O'Shea nr. O'Shea and Parnell, L. R. 
15 Prob. Div. 61; and in the course of one of 
the opinions in that case it is said (p. 64); 
"The offence of the appellant (criminal 
contempt> is certainly a criminal offence. 
I do not say that it is an indictable offence, 
but. whether indictable or not, it is a criminal 
offence, and it is an offence, and the only 
offence that 1 know of, which is punishable 
at common law by summary process.” The 
proceeding is not between the parties to the 
original suit but between the public and the 
defendant. The only substantial difference 
between such a proceeding and a criminal 
prosecution by indictment or information is 
that in the latter the act complained of is 
the violation of a law and in the former the 
violation of a decree. In the case of the 
latter, the accused has a constitutional right 
of trial by jury; while in the former he has 
not. Id,, 67. 

CRIMINAL OFFENCE. See Criminal 
Contempt (Supp.). 

CRIMINATE. See Accusare Nemo 
Se Debet (Supp.). 

CRO. A Scotch weregild. English. 

CROCARDS. A sort of old base money. 
4 Bl. Com. 98. R. & L. 

CROCIA. A pastoral staff carried by 
bishops as an ensign of their office; the 
disposal of a bishopric or abbey. English. 

CROCIARUS. The crossbearer. English. 

CROISES (L. Fr.). Pilgrims; so called as 
wearing sign of the cross on their upper 
garments. Britt, c. 122. The Knights of 
the Order of St. John of Jerusalem, created 
for the defence of the pilgrims, Burrill, 

CROITEIR. A crofter; one holding a 
croft. R. & L. 

CROPS. Crops depend on the kind and 
condition of the soil, the vitality of seeds 
sown or plants set out, the cultivation and 
care given, the weather and many other 
things, as well as the kind and amount of 
the fertilizer applied. 264 U. S, 181. The 
amount or quality of the yield cannot be 
known in advance- When good results are 
not obtained, it is impossible to discover 
the causes and determine how much of the 
shortage, whether of quantity or kind, 
properly may be attributed to any particular 
thing. Id. 

CROWNER. In Scotch Law. A 
coroner. English. 

CROY.. Marsh land. Blount; R. & L. 

CRUCE SIGNATI. See Croises 

(Supp,). 

CRYPTA. A chapel or oratory under 
ground, or under a church or cathedral. 
Du Cange; R. & L. 

CUEILLETTE. See A Cueillette 

(Supp.). 

CULPABILIS (LaL). In Old English 
Law. Guilty. Fleta, lib. 4, c. 30, ill, 
Burrill. 

CULRACH. In Scotch Law, A pledge 
given in replevying a man from one court to 
another. English. 

CUM COPULA. With connection. 
English. 

CUM GRANO SALIS. With allowance 
for exaggeration. R. & L. 

CUM PERA ETT LOCULO (Lat.). With 
satchel and purse. A phrase in old Scotch 
law. 1 Pitcairn's Crim. Trials, Part 2, p. 47. 
Burrill. 

CUM PERTINENTHS (L. Lat.). With 
the appurtenances. Bract, fol. 73b. Burrill. 

CUMULATIVE LEGACY. A legacy 
which is to take effect in addition to another 
disposition, wh e the r by the same or another 


Instrument In favor of the same party: as 
opposed to a substitutional legacy, which Is 
to take effect as a substitute for some other 
disposition. 2 Wms. Exors. 1020. Abbott. 
See Legacy. 

CUNADES. Spanish Law. Affinity; 
alliance; relation by marriage. Las Partidas, 
Part 4, tit. 6, 1, 5. Burrill. 

CUNTEY-CUNTEY. A jury trial. 
English. 

CUR. For what reason; wherefore; why; 
to what purpose. English. 

Also abbreviation of Curia. 

CURA (Lat.). Care; charge; oversight. 

In Civil Law. A species of guardianship 
commenced at puberty and continued until 
completion of the twenty-fifth year. Inst. 
1, 23, Pr.'; Id. i, 25, Pr. Burrill. 

CURAGULUS. One who takes care of a 
thing. English. 

CURATIVE. Intended to cure a defect 
English. 

CURE. A "cure” Is the successful com¬ 
pletion of the chemical union or vulcaniza¬ 
tion of rubber with sulphur. (See Vulcani¬ 
zation op Rubber.) The fact of a success¬ 
ful “cure” for practical purposes is established 
by a simple and short method called the 
thumb and tooth test. By this test, rubber 
chemists settle the fact and determine by 
the resulting product the satisfactory quality 
of the stock or the mix for vulcanization, 
and they become expert at it. If by this 
test the product is not well united chemically, 
it is said to be "under cured" or "over cured," 
and then the operator changes the ingred¬ 
ients or the time of the process. When it is 
important to determine with greater exact¬ 
ness the tensile strength and degreeof elastic¬ 
ity or other qualities of the product, a special 
machine measure or test is used, but the 
thumb and tooth test is the frequently used 
way of knowing a cure and it is a satisfactory 
one for every-day use in business. 276 
U. S. 367. 

It has been long known that a "cure" can 
be hastened by mixing with the ingredients 
a small quantity of what is called an accel¬ 
erator or vitalizer. Inorganic substances 
like lime or litharge were originally employed 
as such, but it was subsequently found that 
certain organic substances were more power¬ 
ful or more "active," as the term is, and they 
came into more general use. The heat to 
which the rubber mixed with sulphur is 
subjected has a deleterious effect upon the 
substance of the raw rubber, and the longer 
the heating, the greater the injury. An 
accelerator, as it lessens the time of the cure, 
not only increases the output of the equip¬ 
ment used but reduces the danger of deterio¬ 
ration of the product. An accelerator thus 
improves the elasticity, tensile strength, 
and other desirable commercial qualities of 
the finished product. It is not fully under¬ 
stood what the vitalizing or catalytic action 
of the accelerator is, but its existence and its 
results have long been known. Id., 368. 

CURNOCK. A measure containing four 
bushels, or half a quarter. R. & L. 

CURRENT. Existing at present time; 
passing as money. 

Current Account. See Account. 

Current Expense*. See Expenses. 

Current Funds. See Funds. 

Current Money. See Current Money. 

Current Price, See Market Price. 

Current Wages. See Wages. 

CURRENT BUSINESS. As Distin¬ 
guished from Exceptional Business. 
Letters of officers of the carrier, a railroad 
cortipany, to officers of the telegraph company 
with which it has a contract and in whose 
business it participates, relating to immediate 
and day-by-day action, is current, as dis¬ 
tinguished from exceptional, b usiness. 235 
U. S. 520. 

CURRENT EARNINGS. See Undi¬ 
vided Profits (Supp.). 

CURRENT RATE OF WAGES. With¬ 
in the Meaning of Oklahoma Comp. 
Stats. 1921, Sections 7255, 7257, imposing 
punishments upon contractors with the 
state who pay their workmen less than the 
“current of per diem wages in the locality 
where the work is performed." The words 


“current rate of wages" do not denote a 
specific or definite sum, but minimum, maxi¬ 
mum, and intermediate amounts indetermi¬ 
nately. varying from time to time and de¬ 
pendent upon the class and kind of work 
done, the efficiency of the workmen, etc. 
The statutory phrase reasonably cannot be 
confined to any of these amounts, since it 
imports each and all of them. The "cur¬ 
rent rate of wages" is not simple but pro¬ 
gressive—from so much (the minimum) to 
so much (the maximum), including all 
between; and to direct the payment of an 
amount which shall not be less than one of 
several different amounts, without saying 
which, is to leave the question of what is 
meant incapable of any definite answer. 
269 U. S. 393, 394; 166 N. Y. 24, 25. To 
construe the phrase "current rate of wages" 
as meaning either the lowest rate or the 
highest rate of any intermediate rate or, 
if it were possible to determine the various 
factors to be considered, an average of all 
rates, would be as likely to defeat the purpose 
of the legislature as to promote it. Id., 394; 
91 N. C. 553; 3 Watts & S. 177. See 
Locality. 

CURRICULUM. (1) The year; the 
course of a year; (2) the set of studies for a 
particular period, appointed by a college or 
university. R. & L. 

CURRIT QUATUOR PEDIBUS. It 
runs upon four feet (or upon all fours). R, & 
L. See All Fours. 

CURSITOR. A clerk in chancery whose 
duty it was to make out all original writs. 
English. 

CURSO. A ridge. English. 

CURSOR. An inferior officer of the 
papal court. R. & L. 

CURTEYN. The name of Edward the 
Confessor's sword which was the first sword 
carried before an English king at coronation. 
English. 

CUSHION. Within the Meaning of 
an Act of the Legislature of Pennsylvania, 
Approved June 14, 1923, regulating the 
manufacture, sterilization, and sale of bed¬ 
ding. “Cushion’' means any bag or case 
made of leather, cotton, or other textile 
material, and stuffed or filled with any filler, 
except jute and straw, mentioned in the 
definition of “pillow” (which see), or with 
tow. 270 U. S. 409. See Comfortable; 
Mattress; New; Pillow; Shoddy (Supp.). 

CUSTODIAM LEASE. A grant from 
the crown under the exchequer seal, by which 
the custody of lands, etc., Beized in the king's 
hands, is demised or committed to some 
rson as custodee or lessee thereof. Wharton; 


CUTH. Know; knowing. English. 

CUTHRED. A shrewd counsellor. English. 

CUTPURSE. One who steals by the 
method of cutting purses; a common practice 
when men wore their purses at their girdles, 
as formerly. R. & L. 

CY. Here; so; as. English. 

CYCLE. A period of 30 years in the Mo¬ 
hammedan calendar. It comprises 19 years 
of 354 days and 11 years with 355 days. 
English. 

CYNE-BOT, or CYNE-GILD. The 
portion beloiupng to the nation of the 
mulct for slaying the king, the other portion 
or "wer" being due to his family. Blount; 
R. & L. 

CYPHONISM. A punishment used by 
the ancients which some suppose to have 
been the smearing of the body with honey 
and exposing the person to flies, wasps, etc. 
Wharton; R. & L. 

CYRCE. A church. R. 8t*L. 

CZAR. An absolute monarch; the em¬ 
peror of Russia. English. 

CZARINA. The empress of Russia. 
English. 

CZAROWITZ. The eldest son of a czar. 
English. 
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DAG, DAGGE. A gun; a hand gun. 
English. 

DAGUS. The chief table in a monastery. 
English. 

DAIS. The cloth which covered the 
king’s table; a platform or raised floor. 
English. 

DAKER. Tenhide9. English. 

DALE AND SALE. Fictitious names 
used by old English law writers, of places 
used in illustration. English. 

DALUS, DAILUS, DAILIA. A certain 
measure of land; such narrow slips of pasture 
as are left between the ploughed furrows in 
arable land. Cowell; R. & L. 

DAMAGE IN TRANSIT. A loss due to 
misdelivery of a shipment by the carrier is 
not included, as “damage in transit” or other¬ 
wise. within the classes of cases mentioned 
in the second proviso of the first Cummins 
amendment, as to which classes it provides 
that no notice of claim nor filing of claim 
shall be required as a condition precedent 
to recovery. 269 U. S. 161. See Transit 
(Supp.). 

DAMAGED. See Carelessness OR 
Negligence (,Supp.). 

DAMAGES. See Compensation (Supp.). 

DAMAIOUSE (L. Fr.). In Old English 
Law. Causing loss or damage, as dis¬ 
tinguished from iorcenoust , wrongful. Britt. 
c.61. Burrill, 

DAMNIFICATION. That which causes 
damage or loss. R, &L. 

DAN. Anciently the better sort of man 
in England had thi9 title; so Spanish don; 
the old term of honor for men, as we now say 
master or mister. Wharton; R. & L. 

DANGERIA. A money payment, made 
by forest-tenants, that they might have 
liberty to plough and sow in time of pannage, 
or mast feeding. Manw. R. & L. 

DANISM. The act of lending money on 
usury. R. & L. 

DANO. In Spanish Law. Damages; 
the injury one suffers from the fault of 
another. English. 

DARE AD REMANENTIAM. To give 
away in fee, or forever. R. & L. 

DARRAIGN. To clear a legal account; 
to answer an accusation; to settle a con¬ 
troversy. R. & L. 

DATA. The date; the day when given; 
the date of a writ, called in modern practice 
the teste; the time when it was issued; the 
date when a grant, deed, charter, etc., was 
executed. Things granted, admitted; grounds 
of inference. English. 

DATE CERTAINE. In French Law. 
A deed has a date certaine (fixed date) when 
registered. English. 

DATE OF ALLOWANCE. Within the 
Meaning of Section 1324 (a) of the 
Revenue Act of November 23, 1921, pro¬ 
viding for the payment of interest upon the 
allowance of a claim for refund, “to the date 
of such allowance” does not mean to the 
date of actual repayment, nor to the date 
of the first decision of the commissioner that 
an overassessment has been made and that 
a refund should be granted. “Allowance,” 
in its ordinary BenBe, does not mean pay¬ 
ment, and in the practical administration 
of the Treasury Department the two things 


are quite different. The one is a decision 
by the competent authority that the pay¬ 
ment should be made. The other is the 
actual payment. Therefore, the words 
“to the date of such allowance” do not carry 
interest to be paid on refunds down to the 
time of payment. 

The real date of allowance is not that of the 
original decision of the commissioner that 
there has been an overassessment, but the 
date when, after investigation by the collector 
of internal revenue and the assistant com¬ 
missioner, the matter is finally made effective 
by the approval of the commissioner. Until 
it reaches him and is approved by him, the 
refund can not be paid. This is the real date 
of allowance. 270 U. S. 168-171. 

DATE OF THE DECISION. See Date 
of Allowance (Supp.). 

DATIO. In Civil Law. The act of 
giving. English. 

DATUR DIGNIORI. It is given to the 
more worthy. 2 Ventr. 268. R. & L. 

DAUPHIN. The title of the eldest son 
of the king of France; disused since 1830. 
R. & L. 

DE ACQUIRENDO RERUM DOMINIO 

(Lat,). Of (about) acquiring ownership of 
things. Dig. 41, 1. Burrill. 

DE ADVISAMENTO CONSILII NOS- 
TRI (L. Lat.). With or by advice of our 
council. A phrase used in old writs of 
summons to parliament. Crabb’s Hist. 
Eng. Law, 240. Burrill. 

DE iflSQUITATE (L. Lat.). In equity. 
Fleta, lib. 3, c. 2, H10. Burrill. 

DE jESTIMATO. In Roman Law. 
One of the innominate contracts, and in 
effect a sale of land or goods at a price fixed 
and guaranteed by some third party, who 
undertook to find a purchaser. R. & L. 

DE ALEATORIBUS. (Lat.). About 
gamesters. Dig. 11, 5. Burrill. 

DE AMBITU (Lat.). Concerning bribery. 
Burrill. 

DE AMPLIORI GRATIA (L. Lat.). 
Of more abundant or especial grace. Towns. 
Pi. 18. Burrill. 

DE ANNO BISSEXTILI. Of the bis¬ 
sextile or leap year. Statute passed in 21st 
year of Henry III. is a sort of writ to the 
justices of the bench instructing them how 
the extraordinary day in the leap year was to 
be reckoned in cases where persons had a day 
to appear at the distance of a year. Addi¬ 
tional day should together with that which 
went before, be reckoned only as one, and 
so. of course, within the preceding year. 
Reeve's Hist. Eng. Law, 266. Burrill. 

DE ARRESTANDIS BONIS NE DIS- 
SIPENTUR (L. Lat.). An old writ which 
lay to seize goods in the hands of a party 
during the pendency of a suit, to prevent 
their being made away with. Reg. Orig. 
126b. Burrill. 

DE ARTE ET PARTE. Of art and part. 
A phrase in old Scotch law. 1 Pitcairn’s 
Crim. Trials, Part 2, p. 55. Burrill. 

DE ASPORTATIS RELIGIOSORUM 
(L. Lat.). Concerning the property of re¬ 
ligious persons carried away. Statute 35 
Edward I. Passed to check the abuses of 
clerical possessions, one of which was the 
waste they suffered by being drained 
into foreign countries. 2 Reeve’s Hist. 
Eng. Law, 157; 2 Inst. 580, Burrill. 
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DE BIGAMIS (L. Lat.). Concerning 
men twice married. Statute 4 Edw. I, St. 3. 
Burrill. 


DE BONIS NON AMOVENDIS. See 

Bonis Non Amovendis. 

DE CERTIORANDO. A writ directed 
to the sheriff, requiring him to certify to a 
particular fact. Reg. Orig. 24. R. & L. 

DE CHAMPERTIA. A writ directed to 
the justices of the King’s Bench, requiring 
them to enforce the statute against cham¬ 
perty. Reg. Orig. 183; F. N. B. 172. R. & L. 

DE CHAR ET DE SANK. Of flesh and 
blood. Words used at the time of Edward II. 
in claiming one as a villein. English. 

DE CHIMINO. A writ to enforce a right 
of way. English. 

DE CIBARIIS UTENDIS. Of or con¬ 
cerning victuals to be used. The title of 
Statute 10 Edward III. St. 3, to restrain 
the expense of entertainment. English. 

DE CLERO. Concerning the clergy. 
The title of Stat. 25 Edward III. St. 3, on 
the subject of presentations, indictments of 
spiritual persons, etc. English. 


DE COMBUSTIONE. Of house burn¬ 
ing; an ancient form of appeal. English. 


DE COMMON DROIT. Of common 
right; by the common law. English. 

DE CONCILIO. Of counsel; concerning 
advice to commit an offence. English. 
Fleta, lib. 1, c. 31, H8. 

DE CONCILIO CURIAE. By advice or 
direction of the court. Bract, fol. 345b. 
Burrill. 


DE CONSPI RATI ONE (L. Lat.). Writ 
of conspiracy. A writ which lay where two 
or more persons maliciously and covinously 
conspired to indict a person falsely, and 
afterwards he whowasindicted was acquitted. 
Reg. Orig. 134; 3 Bl. Com. 126. Burrill. 
See Conspiracy. 


DE COPIA LIBELLI DELIBERANDA. 


See Copia Libelli Deliberanda. 


DE CORONATORE ELIGENDO, DE 
CORONATORE EXONERANDO. See 

CORONATORE EXONERANDO. 


DE CORPORE COMITATUS. From the 
body of a county, as distinguished from a 
particular locality. English. 


DE CORRODIO HABENDO. A writ to 
obtain a corody. Reg. Orig. 264. R. & L. 
See Corody. 


DECURU, PROCEEDINGS. The formal 
proceedings in an action, as opposed to those 
incidental proceedings that may be taken 
therein on summons, petition, or motion, all 
which latter are called summary proceedings. 
R. & L. 

DE DEONERANDA PRO RATA POR- 
TIONIS. A writ that lay where one was 
distrained for rent that ought to be Paid by 
others proportionably with him. F. N. B. 
234; Termes de la Ley. R- & L. 

DE DIVERSIS regulis juris 
ANTIQUE Of Divers Rules of the Ancient 
Law. The last title of Book L. in the collec¬ 
tion of the Digests. English. 


DE ESCiETA. A writ of escheat which lay 
or the lord to recover the land where thc 
Ainrt tiraf hnui tin heir. Rea. Orig. 164D. 


R.&L. 
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DECRETO 


DEESCAMBIO MONETAE. A writ which 
anciently lay to enable a merchant to issue a 
bill oi exchange. Reg- Orig. 194. R. & L. 

DE ESSEN DO QU1ETUM DE TOLO- 
NIO. A writ which lay lor those who were by 
privilege free from the payment of toll, on 
their being molested therein, h. N. B. 226; 
Reg. Orig. 258b. R. & L. 

DE ESSONIO DE MALO LECTI. A 
writ which issued upon an essoin of malum 
Inti being cast, to examine whether the 
partv was in fact sick, or not. Reg. Orig. 
8b. R. it L. 

DE ESTREPAMENTO. A writ which 
lay to prevent or stay waste by a tenant, 
during the pendency ol a suit against him 
to recover the lands. Reg. Orig. 76b; 
F. X. B. 60. R. it L. 

DE EVET TRENE. Of water and whip 
of three cords. A term applied to a bond 
woman or female villein who could be 
corporally punished. English. 

DE EXCOMMUNICATO DELIBER- 
ANDO. A writ for retaking an excommuni¬ 
cated person, who had been liberated from 
prison without making satisfaction to the 
church, or giving security. Reg. Orig. 67. 
R.&L. 

DE EXECUTIONE JUDICII. A writ 
directed to a sheriff or bailiff, commanding 
him to do execution upon a judgment. Reg. 
Orig. 18; F. N. B. 20. R, & L. 

DE EXPENSIS CIVIUM ET BURGEN- 
TIUM. For the expenses of the citizens 
and burgesses. An old writ to raise suffi¬ 
cient to pay each of these two shillings per 
diem. English. 

DE EXPENSIS MILITUM. Of or con¬ 
cerning the expenses of knights. A writ 
directing the sheriff to levy a tax to pay the 
expenses ol a knight of the shire attending 
parliament. English. 

DE FALSO JUDICIO. See False 
Judgment. 

DE FALSO MONETA. Of false money. 
Title of Stat. 27 Edward I, providing that 
importers of certain coins should forfeit 
lives and goods. English. 

DE FINE NON CAPIENDO PRO 
PULCHRE PLACITANDO. A writ pro¬ 
hibiting the taking of fines for beau pleader. 
See Beau Pleader. 

DE FINE PRO REDISSEISIN A CAP¬ 
IENDO. A writ which lay to obtain the 
release of one imprisoned for a redisseisin 
on payment of a fine. Reg. Orig. 222b. 
R,&L. 

DE FINIBUS LEVATIS. Concerning 
fines. A statute of 27 Edward I., providing 
that all fine9 should be levied in open court. 

DE FORISFACTURA MARITAGII. 
A writ of forfeiture of marriage. Reg. 
Orig. 163. 164. R. & L. 

DE FURTO. Of theft. A criminal 
appeal formerly made use of in England. 
English. 

DE GESTU ET FAMA. An ancient 
writ which lay in cases where the conduct 
and reputation of a person were impeached. 
fL&L. 

DE HyEREDE DELIBERANDO ILLI 
QUI HABET CUSTODIAM TERRJE. A 
writ for the delivery of an heir to him who has 
wardship of the land. It was directed to 
the sheriff, commanding him to require one 
that had the body of the ward to deliver him 
to the person whose ward he was by reason 
ofhisland. Reg.Orig. 161. R. & L. 

DE FLEREDE RAPTO ET ABDUCTO. 

A writ which anciently lay for a lord who 
having by right the wardship of his minor 
tenant, could not obtain hiB body, which 
had been carried away by another. Reg. 
Orig. 163. R. & L. 

DE IDENTITATE NOMINIS. A writ 
which lay for one arrested in a ^personal 
action and committed to prison under 
mistake as to his identity, the proper defen¬ 
dant bearing the same name. Reg. Orig. 
194. R.&L. 

DE IDIOTA INQUIRENDO. A com¬ 
mon law writ to inquire whether a man be 
an idiot or not. Tried by jury of twelve 
men and, if they found him purus idiota. the 
profits of his lands and the custody of his 
person might have been granted by the 
sovereign to some subject who had interest 
enough to obtain them, F. N. B, 232. 


DE IIS QUI PONENDI SUNT IN 
ASSISIS. Of those who are to be put on 
assises. Title of Stat. 21 Edw. I. defining 
qualifications of jurors. English. 

DE INTRUSIONE- A writ of intrusion: 
where a stranger entered after the death of 
the tenant, to the injury of the reversioner. 
Reg. Orig. 233b. R. & L. 

DE JUDICATO SOLVENDO. For pay¬ 
ment of the amount adjudged. 

In Scotch and Admiralty Law. Bail 
to the action, or special bail. R. & L. 

DE JUDICIO SISTI. For appearing in 
court. 

In Scotch and Admiralty Law. Bail 
for the defendant’s appearance. R. & L. 

DE LATERE. From the side; collater¬ 
ally; collaterals. English. 

DE LIBERA PISCARIA. A writ of free 
fishery. Reg. Orig. 155. R. & L. 

DE LIBERO PASS AGIO. A writ of free 
passage. Reg. Orig. 155. R. & L, 

DE LIBERTATE PROBANDA. A writ 
which lay for such as being demanded for 
villeins or neifs, offered to prove them¬ 
selves free. Reg. Orig. 87b; F. N. B. 77F. 

DE LICENTIA TRANSFRETANDI. 

An ancient writ directed to the wardens of a 
sea port, commanding them to permit the 
persons therein named to cros9 the sea from 
such port, on certain conditions. Reg. 
Orig. 193b. R. & L. 

DE MALO. Of illness. See Essoin. 

DE MANUCAPTIARE 9r MANU- 
CAPTIONE. A writ commanding the 
sherif f to take sureties for a prisoner's appear¬ 
ance, and to discharge him. Reg. Orig. 
268b; F. N. B. 250. R.&L. 

DE MODERATA MISERICORDIA 
CAPIENDA. A writ which lay for one who 
was excessively amerced in a court not of 
record, directed to the lord of the court, or 
his bailiff, commanding him to take a 
moderate amercement. Reg. Orig. 80b. 
F. N. B. 75, 76. R. & L. 

DENON PROCEDENDO AD ASSISAM. 
A writ forbidding the justices from holding an 
assize in a particular case. Reg. Orig. 221. 
R.&L. 

DE NON RESIDENTIA CLERICI 
REGIS. An ancient writ where a person 
was employed in the royal service to excuse 
and discharge him of non-residence. R. & L. 

DE ONERANDO PRO RATA POR- 
TIONIS. An ancient writ, where a person 
was distrained for rent which ought to be 
paid by others proportionably with him. 
F. N. B. 234; New Nat. Brev. 586. R.&L. 

DE PIGNORE SURREPTO FURTI 
ACTIO. A civil law action to recover a 
pledge stolen. R. & L. 

DE PIPA VINI CARIANDA. A writ 
of trespass for carrying a pipe of wine so 
carelessly that its contents were lost. Reg. 
Orig. 110. R. & L. 

DE RECTO DE RATIONABILI PARTE. 
See De Rationabili Bonorum Parte, 

DE RESCUSSU. A writ which lay where 
cattle distrained, or persons under arrest, 
were rescued from those having them in 
charge. R. & L. 

DE SCACCARIO, Of or concerning the 
exchequer. Stat. 51 Hen. III. English. 

DE TEMPORE CUJUS CONTRA- 
RIUM MEMORIA HOMINUM NON 
EXISTIT. From the time whereof the 
memory of man does not exist to the contrary. 
Litt. Sect. 170. Burrill. 

DE THEOLONIO. A writ which lay for 
a person who was prevented from taking 
toll. Reg. Orig. 103. R. & L. 

DE TRANGRESSIONE AD AUDIEN- 
DUM ET TERMINANDUM. A writ or 
commission for the hearing and determining 
of any outrage or misdemeanor. R. & L. 

DE VASTO. A writ which lay for him 
who had the immediate estate of inheritance 
in reversion or remainder, against the 
tenant for life, in dower, by courtesy, or for 
years, who had committed waste. Reg. 
Orig. 72. R.&L. 


DE VERBORUM SIGNIFICATIONS. 

Of the signification of words. A title in the 
Pandects defining words and phrases of the 
civil law. English. 

DE VI LACIA REMOVENDA. For the 
removal of lay force. An obsolete writ 
which seems to have been applicable where 
an incumbent was hindered or disturbed in 
his possession of the benefice. Phillim. 
Ecc. L. 513. R. & L. 

DEAD RENT. See Rent, Sleeping 
(Supp.). 

DEAD USE. A future use. R. & L. 

DEADHEAD. One other than an 
employee allowed to travel on a public 
conveyance without paying fare; one allowed 
to send telegraph messages without paying 
toll. English. 

DEADLY FEUD. A term applied among 
the Saxons where a murderer did not make 
satisfaction, and the murdered man’s relatives 
took up the quarrel for revenge. It was 
sanctioned by law. English. 

DEADLY WEAPON. A deadly weapon 
is one dangerous to life. It might not be so, 
unless used in a particular way and hence 
not only its character, but the manner of 
its use must necessarily enter into the 
question. Com. vs. Duncan, 91 Ky. 595; 
16 S. VV. 530. 

DEAD’S PART. In Scotch Law. Such 
personal effects as remained beyond the 
shares of the widow and children, which 
could be disposed of by will. English. 

DEATHSMAN. A public executioner. 
English. 

DEBITOR. In Civil and Old English 
Law. A debtor. R. & L. 

DEBITRIX. A female debtor. R. & L. 

DECENNA, DECENNARY. A town or 
tithing, consisting originally of ten families 
of freeholders. Ten tithings composed a 
hundred. 1 Bl. Com. 114. R. & L. 

DECESSUS (Lat.). In Civil Law. 
Decease; death. Dig. 33, 2, 34. Rarely 
used. Burrill. 

DECIME. A French coin of the value 
of the tenth part of a franc, or nearly two 
cents. R. & L. 

DECISIVE OATH. An oath resorted to 
in civil law, where one of the parties to a 
suit, not being able to prove his charge, 
offered to refer the decision of the cause to 
the oath of his adversary; which the ad¬ 
versary was bound to accept, or tender the 
same proposal back again, otherwise the whole 
was taken as confessed by him. Cod. 4, 
1, 12. R. & L. 

DECLARATOR. In Scotch Law. An 
action whereby it is sought to have some 
right of property, or of status, or other right 
judicially ascertained and declared. Bell 
Diet. R, & L. 

DECLARATORY ACTION. An action 
seeking a final determination, adjudication, 
ruling, or judgment from the court, under 
conditions of the usual action, procedural 
and substantive, except that accomplished 
injury need not necessarily be alleged, it 
being sufficient if a dispute or controversy 
as to legal rights [or duties]* is shown 
which in the court's opinion requires judicial 
determination. Borchard, Declaratory Judg¬ 
ments, ch. 2, 

•Words added by editor. 

DECLARATORY JUDGMENT. A de¬ 
cree or judgment which simply declares the 
rights of the parties or expresses the opinion 
of the court on a question of law, without 
ordering anything to be done. Century 
Dictionary; Byrne. 

DECLINATOIRES. In French Law. 
Pleas to the jurisdiction and Its pendens. 
English. 

DECLINATURE. See Declination. 

DECREMENTUM MARIS. See Relic¬ 
tion. 

DECRETA. In the ifoman Law. 
Judicial sentences given by the emperor as 
supreme judge. R. & L. 

DECRETO. Spanish Colonial Law. 
An order emanating from some superior 
tribunal, promulgated in the name and by the 
authority of the sovereign, in relation to 
ecclesiastical matters. Schmidt's Civ. Law, 
93, note. Burrill. 


DECROWNING 
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DECROWNING. The act of depriving 
of a crown. R. 8c L. 

DEDICATE. To set apart private 
property for public use. English. See 
Dedication. 

DEDICATION-DAY. The feast of the 
dedication of churches, or rather the feast 
day of the saint and patron of a church, 
celebrated not only by inhabitants of the 
place but by those of all neighboring villages. 
Such assemblies were lawful; usual for people 
to feast and drink. Cowell; R. & L. 

DEDITION. The act of yielding or giving 
up anything; surrender. English. 

DEDUCTION. The act of taking away 
or subtracting; inference; conclusion. See 
Reprises. 

DEED. See Probate; Security Deed 
(Supp.). 

DEER FALD, DEER FOLD. A park 
for deer. English. 

DEER-HAYES. Engines or great nets 
made of cord to catch deer. 19 Hen. VIII. 
c. 11. R.&L. 

DE FACTO OFFICER, pne whose title 
is not good in law, but who is in fact in the 
unobstructed possession of an office and 
discharging its duties in full view of the 
public, in such manner and under such 
circumstances as not to present the appear¬ 
ance of being an intruder or usurper, 268 
U. S.; 184 U. S. 323; 89 Fed. Rep. 627. One 
who is surrounded with the insignia of office, 
and seems to act with authority, id.; 46 
Kan. 527. 

To constitute an officer de facto it is not a 
necessary prerequisite that there shall have 
been an attempted exercise of competent or 
prima facie power of appointment or election. 
Id.; 38 Conn. 456-466, 472; 5 Fed. Rep. 
907 et se'q; 116 Tenn. 154. 

Of course, there can be no incumbent de 
facto of an office if there be no office to fill. 
Id.; 118 U. S. 441. 

DEFAMES. Infamous. English. 

DEFEASIBLE. Capable of defeating, 
destroying, or impairing. English. See 
Limitation (Defeasible Estate); Power 
(of Revocation). 

DEFEAT. See Defeasance. 

DEFECTIVE. See Defect. 

DEFECTUS. In Old Practice. Defect, 
deficiency, imperfection; failure, default; 
want. Towns. PI. 23. Burrill. 

DEFEND. In Pleading. To deny. De¬ 
fendant denies the right of the plaintiff or 
the force or the wrong charged. Steph. PI. 
ch. 11, sect. VII, rule V. Burrill. 

DEFENDERE SE PER CORPUS SUUM. 
To offer duel or combat as a legal trial and 
appeal. See Wager of Battle. 

DEFENDERE UNICA MANU. To wage 
law; a denial of an accusation upon oath. 
3 Bl. Com. 341; 3 Steph. Com. 424. R. 8c L. 

DEFENDOUR (L. Fr.). A defender or 
defendant; the party accused in an appeal. 
Britt, c. 22. Burrill. 

DEFENSE. See Defence. 

DEFENS1VA. A lord or earl of the 
marches, who was the warden and defender 
of his country. Cowell; R. & L. 

DEFENSO. That part of an open field 
allotted for corn and hay, and upon which 
there was no common or feeding. A wood 
enclosed to prevent the undergrowth being 
injured by cattle. English. 

DEFERRED. Postponed to a future day. 

Deferred Stock. See Stock. 

DEFERRED DIVIDEND POLICY. See 
Mutual, Level Premium Plan (Supp.). 

DEFICIENCY. Within the Meaning 
the Revenue Act of 1924, Section 273. 
(1) The amount by which the tax imposed 
exceeds the amount shown as the tax by the 
taxpayer upon his return; (2) if no amount 
is shown as the tax by the taxpayer on his 
return, it is then the amount by which the 
tax exceeds the amounts previously assessed 
as a deficiency. 275 U. S. 225. 


DEFINED DISTRICT. Within the 
Meaning of the Texas Constitution 
(Art. Ill, Section 52). A defined area 
in a county, and less than a county, other 
than a political subdivision of a county. 269 
U. S. 404; 219 S. W. 557, 

DEFINITIO. See Definition. 

DEFORCIATIO. A distress; a holding 
of goods for the satisfaction of a debt. R. 8t L. 

DEFRAUDATION. Privation by fraud. 

See Defraud. 

DEFRAUDING. Within the Meaning 
of Section 35 of the Penal Code, as 
Amended by the Act of October 23, 1918. 
The wrongful obtaining of possession of non- 
dutiable merchandise from a collector i9 not 
a “defrauding*' of the government within 
the meaning of the statute. Section 35 
has no words extending the meaning of the 
word “defrauding" beyond its usual and 
primary sense. On the contrary, it is used 
in connection with the words "cheating or 
swindling," indicating that it i9 to be 
construed in the manner in which those words 
are ordinarily used, as relating to the fraudu¬ 
lent causing of pecuniary or property loss. 
And this meaning is emphasized by other 
provisions of the section in which the word 
“defraud" is used in reference to the obtain¬ 
ing of money or other property from the gov¬ 
ernment by false claims, vouchers, and the 
like; and by the context of the entire section, 
which deals with the wrongful obtaining of 
money and other property of the government, 
with no reference to the impairment or ob¬ 
struction of its governmental functions. 270 
U. S. 346. See Scheme. 

It has been contended that, by analogy 
to the decisions in 216 U. S, 479, and 265 
U. S. 188, and other cases involving the 
construction of section 37 of the penal code 
relating to conspiracies to defraud the United 
States, the word “defrauding" in the present 
statute should be construed as being used not 
merely in its primary sense of cheating the 
government out of property or money, but 
also in the secondary sense of interfering 
with or obstructing one of its lawful govern¬ 
mental functions by deceitful and fraudulent 
means. The language of the two statutes 
is, however, so essentially different as to 
destroy the weight of the supposed analogy. 
270 U. S, 346. 

DEGENERATION. A chemical treat¬ 
ment in which changes in the arrangement 
of the atoms in starch molecules are effected 
by use of a catalytic agent, by which treat¬ 
ment the viscosity or the water absorptive 
q uality of starches may be reduced. 277 U. S. 
248. See Animal Glue (Supp.). 

DEGRADATIONS. A term for wa9te 
in the French law. R. 8c L. 

DEL BIEN ESTRE (L. Fr.). In Old 
English Practice.' - Of well being; of form. 
Britt, c. 39. Burrill. 

DELAISSEMENT. In French Marine 
Law. Abandonment. Emerig, Tr. des 
Ass.,ch. 17. Burrill. 

DELETE. In Scotch Law. To erase; 
to strike out- English. 

DELF. A quarry or mine; earthenware; 
counterfeit chinaware. English. 

DELIBERATE, adj . Applied to one 
who weighs the motive of his act and its 
consequences. See Deliberation; Pre¬ 
meditation. 

DELIMITATION. The act of fixing, 
marking off, or describing the limits or 
boundary line of a territory or country. 
R. & L. 

DELITO. In Spanish Law. Crime; a 
crime, offence, or delict. White’s New 
Recop. b. 2, tit. 19, c. 1, Hi. Burrill. 

DELIVERANCE. See Replevin. 

DEMANDA. In Spanish Law. The 
petition of a plaintiff, setting forth his 
demand. Las Partidas, Part 3, tit, 10, 
1,3. Burrill. 

DEMANDRESS. A female demandant. 
English. 

DEMEASE. Death. English. 

DEMINUTIO. A loss or deprivation; 
a taking away. See Capitis Deminutio. 


DEMI-SANGUE or 
Half-blood. See Blood, 


demy-sangue. 


DEMISE I have demised or leased. 
From this word in a lease, the law implies a 
covenant on the part of the lessor that at 
the time of the delivery of the lease, he had 
full power and authority to demise to the 
lessee for the time and on terms expressed 
in the lease. Hob. 12a; Archb. Landl. and 
Ten. 272. Burrill. 


DEMOBILIZATION. In Military Law. 
The dismissal of an army or body of troops 
from active service. R.&L. 

DEMOCRATIC. Of or pertaining to 
democracy, or to the party of the democrats. 
R. & L. 


DEMONETIZATION. The withdrawal 
of the value of a thing as money. R. & L. 

DEN. A valley, vale, or dale; a hollow or 
low place among woods. English. 

DENARIATA. An acre rented for a 
penny; the price in pence; as much land 
as is worth a penny per annum. English. 

DENIER (L. Fr.). To refuse; a penny. 
Burrill. 

DENONBREMENT. A statement of a 
fief, its creation, description, and the right 
thereto belonging. English. 

DENOUNCE. See Denunciation. 

DENSHIRING OF LAND. A method of 
improving land by casting parings of earth, 
turf, and stubble into heaps, which when 
dried are burned into ashes for a compost. 
Cowell; R. & L. 

DENTISTRY. The art or profession 
of a dentist; to treat diseases of the teeth, 
and to make and insert artificial teeth. 
Web. New Int. Diet. 

DENUMERATION. The act of present 
payment. R. & L. 

DENUNCIA DE OBRA NUEVA. In 
Spanish Law. A proceeding to prevent 
or restrain the prosecution of a new work, 
on the ground that it may damage the 
plaintiff. English, 

DEOR HEDGE. The hedge enclosing a 
deer park, R. & L. 

DEPASTURE. To put cattle out to 
graze. English. 

DEPECULATION. A robbing of the 
prince or commonwealth; an embezzling 
of the public treasure. R. & L. 

DEPENDING. Pending or undetermined. 
English. 

DEPESAS. Land reserved in Spanish- 
American town for common or pasturage. 
English. 

DEPONE. To testify in writing; to 
give testimony. English. 

DEPONER. In Scotch Law. A depo¬ 
nent. English. 

DEPOPULATIO AGRORUM. Destroy¬ 
ing and ravaging a country. 3 Inst. 204. 
R.&L. 

DEPOPULATION. A laying waste, 
marauding, pillaging; the act of dispeopling. 
English. 

DEPORTATIO. Sje Deportation. 

DEPOSITATION. In Scotch Law. De¬ 
posit or depositum; the species of bailment 
so called. Burrill. 

DEPOSITION. Within the Meaning 
of Rev. Stats., Section 824. The words 
of the statute are broad enough to treat 
testimony given before an examiner as a 
deposition. 202 U. S. 600: 46 hed. Rep. 
88; 44 Fed. Rep. 734; 37 Fed. Rep. 647; 
22 Fed. Rep, 557; 3 Blatchf. 456; 105 Fed. 
Rep. 161-163. 

DEPOT. See Fuel Depots (Supp.). 

DEPRAVE. To despise or exhibit con¬ 
tempt for. In England, depraving the 
Lord’s Supper or tne Book of Common 
Prayer is a criminal offence, punishable with 
fine and imprisonment. Steph. Cr. Dig. 
99. R.&L. 

DERECHO. I n Spanish Law. The 
right of law. English. 
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DISCOVERY, BILL OF 


DESAMORT1ZACION. In Mexican 
Law. To take property from a corporation. 
English. 

DESCENDER. See Formedon. 

DESCEND IBLE. See Descendants. 

DESCENT. Passing downward; the title 
by which a person obtains a freehold on the 
death of an ancestor; hereditary succession; 
means of acquiring an estate as distinguished 
from purchase; birth; extraction. 

Of two kinds: Collateral, through an 
ancestor and down Irom him through 
collaterals, as in case of uncle and nephew, 
cousin and cousin; and linral, direct line, as 
father to son, grandfather to grandson, etc. 
English. 

For compilation of statutes prescribing 
rules of descent in United States, see 3 Washb. 
Real. Prop. (3 Edit.) 21. 

DESCENT, ROOT OF. See Consan¬ 
guinity. 

DESERT. See Abandonment. 

DESHONRA. In Spanish Law. Dis¬ 
honor; injury; slander. Las Partidas, Part 
7, tit. 9, 1, 1.6. Burrill. 

DESPITE. Contempt. English, 

DESPOJAR. In Mexican Law. An 
action to recover personal property of which 
one has been deprived by fraud or violence. 
English. Defined. 1 Cal. 254, 268. 

DESPONSATION. The act of betroth¬ 
ing persons to each other. R. & L. 

DESPOSORIO. In Spanish Law. The 
agreement to marry. English. 

DESSAISSEMENT. In French Law. 
The depriving a bankrupt of hi9 property. 
English. 

DESTINATION. Within the Meaning 
of the Act of October 22, 1913, c. 32, 38 
Stat. 220, providing that the venue of 
any suit to enforce, suspend, etc., any order 
of the Interstate Commerce Commission 
shall be in the judicial district wherein is the 
residence of the party, etc. In case trans¬ 
portation relates to a through shipment the 
term “destination'’ shall be construed as 
meaning final destination of 9uch shipment. 
271 U. S. 459, 460. 

DESTRUCTION. Used in old English 
law, generally, with the same meaning as 
waste. R. & L. 

DESUBITO. To weary a person with 
continual barkings, and then to bite, provided 
against by old laws. R. & L. 

DETTAINJVIENT. In Marine Insurance. 
The effect of superior force on a vessel at sea. 
English. 

DETENTIO. In Civil Law. That con¬ 
dition of fact under which one can exercise 
his power over a corporeal thing at his 
pleasure, to the exclusion of all others. 
1 Mackeid. Civ. Law, 236, H229. Burrill. 

DETESTATIO. In Civil Law. A 
summoning made or notice given in the 
presence of witnesses. Dig. 50, 16, 40. 
Burrill. 

DETRACTARI. To be torn to pieces 
by horses. Fleta. 1, lc, 37. R. & L. 

DETRIMENT. See Damage. 

DETUNICARI. To discover or lay open 
to the world. Matt. Westm. 1240. R.&L, 

DEUNEES, DEUNX. In Roman Law. 
A division of an A s of eleven untiae. English. 

DEVADIATUS or DIVIDIATUS. An 
offender without sureties or pledges. Cowell; 
R.&L. 

DEVIL ON THE NECK. An instru¬ 
ment of torture, formerly used to extort 
confessions, etc.; it was made of several irons, 
which were fastened to the neck and legs, 
and wrenched together so as to break the 
back. Cowell; R. & L. 

DEXTANS. In Roman Law. Ten 

unciae. English. 

DEXTRARIUS. One at the right hand 
of another. R. & L. 

DEXTRAS DARE. To shake hands as 
an indication of friendly feeling; to confide 
oneself to the power of another. English. 


DI COLONNA. In Italian Law. A 
contract between the owner, master, and 
sailors of a vessel, to share the profits of the 
voyage. In New England the whaling 
voyages are regulated by a similar agreement. 
English. See Di Colon a, 

DI. ET FI. An abbreviation of dilecio et 
fidtli, in old wriLs. R. & L. 

DIACONATE. The office of a deacon. 

Diaconug. A deacon. R.&L. 

DIAGNOSIS. The discovery of the 
source or cause of a patient’s illness. R. & L. 

DIALECTICS. That branch of logic 
which teaches the rules and inodes of reason¬ 
ing. R. & L. 

DIALLAGE. A rhetorical figure in which 
arguments are placed in various points of 
view, and then turned to one point. Encyc. 
I.ond. R. & L. 

DIALOGUES DE SCACCARIO. Dia¬ 
logues of the Exchequer. The title of an 
ancient treatise on the “Court of the Ex¬ 
chequer.” English. 1 Reeve’s Hist. Eng. 
Law, 220. 

DIANATIC. A logical reasoning in a 
progressive manner, proceeding from one 
subject to another. Encyc. Lond. R. & L. 

DIARIUM. As much a9 will do for the 
day. A daily allowance, food or pay. 
English. 

DIATIM. Daily; every day; from day 
to day. English. 

DICA. A tally by number of cuts, marks, 
or notches, for accounts. English. 

DICAST. A Greek citizen with func¬ 
tions of a judge and juryman, who sat in a 
dica9tery ( g. v„ Supp.). English. 

DI CASTERY. An ancient Athenian law 
court; one of the bodies of Grecian citizens 
who represented the people as a jury; number 
varied, sometimes reaching 500 in an impor¬ 
tant matter. English. 

DICTATION. The act of pronouncing 
that which is to be written by another. 
English. 

DIEI DICTIO. A notice given by a 
Roman magistrate of his intention to im¬ 
peach a certain citizen (whom he mentioned 
by name), of a certain crime, before the 
people, on a certain day. Burrill. 

DIEU ET MON DROIT. God and my 
right. The motto of the royal arms of 
England, first assumed fry Richard I. R. & L. 

DIEU SON ACTE. The visitation of 
God. Words often used in the law. It is 
a maxim that the act of God, or inevitable 
accident, shall prejudice no man. R. & L. 
See Act of God. 

DIFFACERE. To destroy; to disfigure 
or deface. R. & L. 

DIFFERENCE. Means in agreement 
submitted to arbitration: disagreement or 
dispute. 17 Wend. (N. Y.) 410, 415. 

DIFFORCIARE. To keep from one. 

Difforciare rectum, to take away or 
deny justice. English. 

DIGAMA or DIGAMY. Second mar¬ 
riage; marriage to a second wife after death 
of the first; as “bigamy,” in law, is having 
two wives at once. Originally, a man who 
married a widow, or married again after the 
death of his wife, was said to be guilty of 
bigamy. Co. Lilt. 40b, n. R.&L. 

DIGESTA. The digests of Justinian. 
English. 

DILIGENCE. Within the Meaning of 
the Harter Act Relating to the Naviga¬ 
tion of Vessels. A ship owner does not 
exercise due diligence by merely furnishing 
proper structure and equipment, for the dili¬ 
gence required is diligence to make the ship 
in all respects seaworthy, and that means due 
diligence on the part of all the owners' 
servants in the use of the equipment before 
the commencement of the voyage and until 
it is actually commenced. 181 U. S. 225. 

DILIGIATUS. Outlawed; an outlaw. 

R.&L. 

DILLIGROUT. Pottage formerly made 
for the king’s table on the coronation day. 


There was a tenure in serjeantry. by which 
lands were held of the king by the service of 
finding this pottage at that solemnity, 39 
Hen. 111. R.&L. 

DIMIDIA, DIMIDIUM, DIMIDIUS. 

Half; a half; the half. 

Dimidietas. The moiety or half of a 
thing. R. & L. 

DIMINUTION. See Compensation 
(Supp.). 

DIMISI, DIMISIT. 1 have denied; he 
has demised. The operative words in old 
Latin leases. R. & L. 

DIMISSORY LETTERS. Letters direct¬ 
ing the ordination of a candidate for church 
orders in another than his own diocese; a 
notice sent to a higher court or judge. 
English. See Letter Missive. 

DINARCHY, A government of two 
persons. R, & L. 

DINERO. In Spanish Law. Money. 
English. 

DIOICHIA. The district over which a 
bishop exercised his spiritual functions. 
R.&L. 

DIPTYCHA. ■ Tablets used by the 
Romans for writing purposes. They were 
made of metal, wood, and other substances 
and folded like a book of two leaves. English. 

DIRIBITORES. In Roman Law. 

Persons who distributed ballots to the voters. 
English. 

DISABLE. To take advantage of one’s 
own or another’s disability. 4 Co. 123b. 
See Disability. 

DISADVOCARE. To deny a thing. 
R.&L. 

DISAGREEMENT. A failure to agree; 
the refusal to accept an estate, lease, pardon, 
legacy, etc. Without the express agreement 
the law presumes acceptance. English. 
Co. Litt, 2b, 3a, 380; 3 Prest. Abst. 104; 
2 Bl. Com. 292. 

DISALT, To disable a person. R. & L. 

DISAPPROPRIATION. Where the ap¬ 
propriation of a benefice is severed, either 
by the patron presenting a clerk, or by the 
corporation which has the appropriation 
being dissolved. 1 Bl. Com. 385. R. & L. 
See Appropriation. 

DISBOSCATIO. A turning wooded 
ground into arable or pasture. Cowell; 
R. & L. 

DISCARCARE. Discharging or unload¬ 
ing a ship. English. 

DISCLAMATION. In Scotch Law. 
Denial that land is held of another. English. 

DISCOMMON. To change from a com¬ 
mon to private or reserved land; to deprive 
of the privilege of using a common. In 
English universities, to deprive a tradesman 
of the privilege of trading with the students. 
English. 

DISCONVENABLE. Not convenient; 
not proper or fit. English. 

DISCOVERY, BILL OF. A bill of dis¬ 
covery cannot be used merely for the purpose 
of enabling the plaintiff in 9uch a bill to 
pry into the case of his adversary to learn 
its strength or weakness. A discovery 
sought upon suspicion, surmise, or vague 
guesses is called a “fishing bill," and wilt be 
dismissed. 221 U. S. 540, quoting Story, 
Eq. P. sections 320 to 325. A bill of discovery 
must seek only evidence which is material 
to the support of the complainant's own case, 
and prying into the nature of his adversary’s 
case will not be tolerated. The principle 
is stated by an authority upon equity thus: 
"Nor has a party a right to any discovery 
except of fact and deeds and writings neces¬ 
sary to his own title under which he claims; 
for he is not at liberty to pryj^ito the title 
of the adverse party.” Id., quoting Story, 
Eq. Juris, section 1490; 7 Ch. App. Cas. 694. 

"The province of discovery in equity is 
not to compel a defendant, who is a plaintiff 
in a suit at law, to disclose in what manner he 
intends to make out his case at law. The 
plaintiff in equity is entitled only to the 
discovery of such matters in the knowledge, 
or possession, of the defendant in equity as 
will enable him to make out his own ca9e at 
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law; and exceptions to an answer, omitting 
to respond to inquiries touching the mode 
in which the defendant purposed to make out 
his case at law, and as to documents relating 
to matters in the bill mentioned, were over¬ 
ruled." Id., quoting 33 Beav. 31. This 
fundamental rule implies that production of 
an adversary’s documents should not be 
required before trial, that one party may 
examine and inspect in search of evidence 
which he may or may not use in the trial. 
Id., 540, 541. 

DISCRETION. In rules of the United 
States Board of Tax Appeals prescribing for 
admission of attorneys and certified account¬ 
ants, the provision ‘ the Board may in its 
discretion deny admission, suspend or disbar 
any person" must be construed to mean the 
exercise of a discretion to be exercised after 
fair investigation, with such a notice, hearing, 
and opportunity to answer for the applicant 
as would constitute due process. 270 U. S. 
123; 32 App. D. C. 153, 158; 12 App. D. C. 
485; 27 App. D. C. 46, 51. 

The term "discretion’’ implies the absence 
of a hard-and-fast rule. The establishment 
of a clearly defined rule of action would be 
the end of "discretion," and yet discretion 
should not be a word for arbitrary will or 
inconsiderate action. "Discretion means 
a decision of what is just and proper in the 
circumstances." Bouvier’s Law Dictionary. 
"Discretion means the liberty or power of 
acting without other control than one’s own 
judgment." Webster's Diet. 186 U. S. 9. 

See Mandamus (Supp.). 

DISGAVEL. In English Law. To 
deprive lands of that principal quality of 
gavelkind tenure by which they descend 
equally among all the sons of the tenant. 
2 Bl. Com. 85. Burrill. See Gavelkind. 

DISGRADING. The act of degrading or 
depriving of an order or dignity, temporal or 
spiritual. Termes de la Ley. R. & L. 

DISJUNCTIM (Lat.). In Civil Law. 
Separately; severally; the opposite of con¬ 
junction. Inst. 2, 20, 8. Burrill. 

DISMORTGAGE. To redeem from mort¬ 
gage. R. 8: L. 

DISORDER. That which disturbs the 
peace; violation of law; disease. English. 

DISPAR AG ACION. An unequal alliance 
or unsuitable connection in marriage; the 
matching an heir or ward in marriage, under 
his or her degree or condition, or against 
the rules of decency, English, 

DISPARAGARE. To connect unequally; 
to match unsuitably. English. 

DISPARAGATION. See Disparagacion 
(Supp.). 

DISPARK. To throw open a park. R. & 
L. 

DISPATCH or DESPATCH. (1) A 
message, letter, or order sent with speed on 
affairs of state; (2) a telegraphic message. 
R.&L. 

DISPERSONARE. To scandalize or dis¬ 
parage. Blonnt; R. & L, 

DISPONO. To dispose of, grant, convey; 
to arrange or set in order; to direct or regulate. 
English. 

DISPOSING MIND. The capacity to 
dispose of property by will, testament, or 
devise. English. 

DISPOSSESS CASE, PROCEEDING or 
WARRANT. Signifies proceedings taken 
when a landlord invokes a statutory remedy, 
such as known in New York as summary 
proceedings to obtain possession of real 
property against a tenant who holds over 
or makes default in payment of rent. Ab¬ 
bott. 

DISPROVE. To refute; to show to be 
illegal. English. 

DISPUNISHABLE. In Old English 
Law. Not answerable. Co. Litt. 27b, 53. 
Burrill. 

DISRATE. To lower in rate or rank. 
English. 

DISSEISITR1X. A female disseior (tf. v.). 
English. 

DISS1GNARE. To break open a seal. 
R.ik L. 


DISSOLUTION OF PARLIAMENT. 

May be dissolved by the crown either by 
proclamation or in person; usually former 
after prorogation. No parliament may last 
longer than seven years. Brown; R. & L. 

DISSOLVE. To put an end to. cancel, 
abrogate, annul; applied to an injunction in 
chancery, as discharge is to a rule nisi in 
common law. If an injunction has been 
obtained by a misrepresentation of facts it 
will be dissolved, although on the merits it 
is called for. R. & L. 

DISSUADE. To influence a person not 
to do a certain act. The term is used in the 
criminal law with reference to inducing a 
witness not to give evidence against an 
indicted person. R. & L. 

DISTILLED SPIRITS. Within the 
Meaning of Rev. Stats., Section 3248. 
That substance known as ethyl alcohol, 
hydrated oxide of ethyl, or spirit of wine, 
which is commonly produced by the fermenta¬ 
tion of grain, starch, molasses, or sugar, 
including all dilutions and mixtures of this 
substance. 228 U. S. 443, 444. 

DISTINCTE ET APERTE. Distinctly 
and openly, Words used in old writs of 
error, stating how return shall be made. 
English. 

DISTINCTIVE NAME. Within the 
Meaning of Departmental Regulation 20, 
Section 8. A distinctive name is a trade, 
arbitrary, or fancy name which clearly 
distinguishes a food product, mixture, or 
compound from any other food product, 
mixture, or compound. 241 U. S. 286. 

A distinctive name is a name that distin¬ 
guishes. It may be a name in common use 
as a generic name, e. g., coffee, flour, etc. 
Where there is a trade description of this 
sort by which a product of a given kind is 
distinctively known to the public, it matters 
not that the name had originally a different 
significance. Thus, soda-water is a familiar 
trade description of an article which now, as 
is well known, rarely contains soda in any 
form. Id., 286, 287. 

DISTINGUISH. To point out an 
essential difference; to prove a case, cited as 
applicable, to be inapplicable, R. & L. 

DISTRAINER or DISTRAINOR. He 
who seizes a distress. R. & L. 

DISTRAINT. Seizure. R. & L, 

DISTRIBUTION POLICY. See Mutu¬ 
al, Level Premium Plan (Supp.). 

DISTRICT COURT. See Jurisdiction; 
Special Term (Supp.). 

DISTRINGERE. See Distringo (Supp.). 

DISTRINGO. To draw asunder; to 
stretch out; to detain a person anywhere, to 
hinder; to occupy, to engage; to distrain, to 
coerce, to compel; to bind fast or strain 
hard. English. 

DISTURBER. If a bishop refuse or 
neglect to examine or aumit a patron’s clerk, 
without reason assigned or notice given, he 
19 styled a disturber by the law, and shall 
not have any title to present by lapse; for 
no man shall take advantage of his own 
wrong. 2 Bl. Com. 278. R. & L. 

DITES OUSTER. Say over; the form of 
awarding a respondeas ouster. English. 

DIVERS. Several; sundry; various. Eng¬ 
lish. 

DIVERSITIES DES COURTS. Di¬ 
versity of the Courts. A treatise on the 
courts and their jurisdiction, written in 
French and printed in 1525 and again in 
1534. Author unknown, thought to be 
Fiuherbert. English. 

DIVERSORIUM. In Old English Law. 
A lodging or inn. Towns. PI. 38. Burrill. 

DIVERT. To turn aside; to turn out of 
the way; to alter the course of things; 
usually applied to watercourses, sometimes 
to roads. 8 East. 394. Burrill. 

DIVES (Lat.). A rich man. In practice 
of the English Chancery Division, "dives 
costs" are costs on the ordinary scale as 
opposed to costs formerly allowed to a 
successful pauper suing or defending in forma 


Pauperis and which consisted only of his 
costs out of pocket. Dan. Ch. Pr. 43; Cons, 
f Ord. XL, 5. R. 8c L. 

DIVESTITIVE FACT. A fact which 
brings about the termination of a right. 
English. 

DIVIDED INTO WATCHES. Within 
the Meaning of Section 2 of the Seamen’s 
Act of March 4,1915. In the understanding 
of the sailor, a division into watches, as 
applied to the personnel of the ship, connotes 
a division as nearly equal as possible. 269 
U. S. 371. See Watch (Supp.). 

DIVIDENDA. In Old Records. An 
indenture; one part of an indenture. R. 8c L. 

DIVIDENDS. The recurrent return upon 
stock paid to stockholders by a going corpora¬ 
tion in the ordinary course of business, which 
does not reduce their stock holdings and 
leaves them in a position to enjoy future 
returns upon the same stock. 276 U. S. 
237; 247 U. S. 344-346. 

Within the Meaning of the Revenue 
Act of 1918, Sections 201 (a) and 201 (c). 
The general definition of a "dividend" in 
section 201 (a)—"any distribution made by 
a corporation ... to its shareholders 
. . . , whether in cash or in other property 

. . . , out of its earnings or profits ac¬ 

cumulated since February 28, 1913"—-was 
not intended to apply to distributions made 
to stockholders in the liquidation of a corpora¬ 
tion, but was intended that such distribu¬ 
tions should be governed by section 201 (c), 
which, dealing specifically with such liquida¬ 
tion, provided that the amounts distributed 
should "be treated as payments in exchange 
for stock” and that any gain realized thereby 
should be taxed to the stockholders "as other 
gains or profits." Id. 

DIVISIM (L. Lat). In Old English 
Law. Severally; separately. Bract, fol. 
47. Burrill, 

DIVISION. See Court of Appeal. 

DIVISIONAL COURTS. Courts in 
England consisting of two or (in special 
cases) more judges of the High Court of 
Justice, sitting to transact certain kinds of 
business which cannot be disposed of by one 
judge. R. 8t L. 

DIXIEME. Tenth. An old French tax 
on incomes. English. 

DO. I give or grant. The most ancient 
term of grant or conveyance. English. 

DO, DICO, ADDICO. I give, I say, 
I adjudge. 

In the Civil Law. Words used by the 
praetor to express the execution of his civil 
jurisdiction. English. 

DO, LEGO. I give, I bequeath; or I 
give and bequeath. Formal words in making 
a bequest or legacy. English. 

DOCK. v. To decrease; to rescind: as 
dock an account, to deduct from an account; 
dock an entail, to destroy, cut off, or bar an 
entail. English. 

Dock. n. See Dock. 

DOCKAGE. Consists of separable for¬ 
eign material, such as dirt, pieces of straw, 
chaff, weed stems, weed seeds, and grain 
other than wheat. Its proportion varies 
in different lots, but generally is less than 
five per cent. When not separated it causes 
the grain to bring a lower price per bushel 
than clean wheat would bring. When 
separated it has a value for poultry and 
stock feed which usually is in excess of the 
cost of separation. Occasionally the farmer 
separates it at the farm and sells only the 
clean wheat, and occasionally the buyer 
separates it at the country elevator, charges 
the farmer for that service, and buys and 
ships only the clean wheat; but generally the 
grain is sold by the farmer and shipped by 
the country buyer with the dockage in¬ 
cluded. 268 U. S. 193. 

"The foreign material in wheat may 
seriously affect its value, in that it often 
increases the cost of milling and causes injury 
to the baking qualities of flour. Therefore, 
that factor is considered in the inspecting 
and grading of wheat. The amount of dock¬ 
age present has a bearing upon the commer¬ 
cial value of a lot of wheat. Especially when 
present in large amounts, it is a factor of 
considerable importance to the parties 
interested in the marketing or storage 


DUPLA 


33 


of Brain'” Id., quoting Farmer’s Bulletin 
No. 1118. United States Department of 
Agriculture, pp. 5, 21. See Grading; 

Wheat t,Supp.>. 

DOCTOR AND STUDENT. A dialogue 
in book form in which the principles of 
common law are discussed. It was written 
bv St. Germain during the reign of Henry 
VIII. English. 

DOCTRINE. A principle; precept; tenet; 
a particular view of a subject; that which is 
set forth for acceptance. English. 

DODRANS. In Roman Law. Nine 
unciae . English. 

DOED-BANA. In Saxon Law. One 
who actually kills a man. English. 

DOER. In Scotch Law. An agent or 
attorney. English. 

DOG LATIN. Latin of the illiterate; 
that is, sentences made up of Latin words 
put together in English forms. English. 

DOG-DRAW. Trailing or drawing after 
a deer with a dog. English. Manw. pt. 2, 
c.VUI. 

DOGGER. Alight ship or vessel; “dogger 
fish,” fish brought in ships. Cowell; R. & L. 

DOGGER-MEN. Fishermen on dogger 
ships. English. 

DOING. A word in old grants reserving 
services. English. 

DOING BUSINESS. See When Not 
Encaged in Business (Supp.). 

DOITKIN. An ancient and base English 
coin. English. 

When we would undervalue a man, we say 
he is not worth a doit. Jacob. 

DOLG. A wound. English. 

DOLG-BOTE. A recompense for a 
wound. English. 

DOLI. See Dolus. 

DOME-BOOK. A lo9t work, compiled 
by King Alfred of England and supposed to 
contain the local customs of the different 
provinces of the kingdom, the principal 
maxims of the common law. the penalties 
for misdemeanors, and the forms of judicial 
proceedings. English. 

DOMESTIC. Within the Meaning of 
the Revenue Act of 1918. When applied 
to a corporation or partnership means 
“created or organized in the United States.” 
265 U. S. 154. See Corporation (Supp.), 

DOMESTIC SERVANT. See Employee 

(Supp.). 

DOMESTICUS. A judge’s assistant; an 
assessor; a steward; a servant. English. 

DOMICELLA. A damsel. English. 

DOMICELLUS. A word anciently ap¬ 
plied in France to a king's natural son; also 
to a nobleman’s eldest son. English. 

DOMICIL. As Distinguished from 
Abode. The essential fact that raises a 
change of abode to a change of domicil is 
the absence of any intention to live else¬ 
where. 232 U. S. 624; Story on Conflict of 
Laws, section 43. Or, as Mr. Dicey puts it. 
“the absence of any present intention of not 
residing permanently or indefinitely in” the 
new abode. Id.. Conflict of Laws. 2nd Ed. 
111 . 

DOMIGERIUM. In Old English Law. 

Power over another. English. 

DOMINA (Dame). Mistress of a family; 
or of domestics; a lady of a manor; an honor¬ 
able woman who anciently, in her own right 
of inheritance, held a barony. English, 

DOMINATIO. Rule; dominion; the act 
of dominating. English. 

DOMINICA PALMARUM. Palm Sun¬ 
day; the Sunday next before Easter. English. 

DOMINICAL. That which denotes the 
Lord’s days. English. 

DOMINICIDE. The crime of killing 
one’s lord or master. English. 

DOMINICUM ANTIQUUM. Ancient 
demesne. English. 


DOMMAGES INTERETS. In French 
Law. Damages. English. 

DO MO REPARANDA. To cause repair 
in a house. A writ allowed where one feared 
a neighbor’s house would fall and cause in¬ 
jury. English. 

DONATOR. A donor or fiver; the party 
who makes a donation or gift. English. 

DONATOR1US. One to whom a gift la 
made; a donee. English. 

DONATORY. In Scotch Law. One 
to whom escheated property Is, on certain 
conditions, made over by the crown. English. 

DONE. A gift. 

In Old Law. Given. English. 

DONNEUR D* AVAL. In French Law. 
Ope who guarantees the payment of com¬ 
mercial paper other than by endorsing it. 
English. 

DOOMSDAY BOOK. See Domesday 

Book. 

DORSUM. The back of a man or beast; 
the back of anything. English. 

DORTURE. The common sleeping room 
of a convent or monastery. English. 

DOTALITIUM. In Canon and Feudal 
Law. Dower. English. 

DOTE, v . To be feeble from age; to 
be silly. English. 

DOTIS ADMINISTRATION Admeas¬ 
urement of dower. English. 

DOTISSA. A dowager. English. 

DOUBLES. Letters-patent. Cowell; R. & 
L. 

DOUN (L. Fr.). A gift; otherwise written 
don and done. The thirty-fourth chapter of 
Britton is entitled De Douns. Bumll. 

DOW ABLE. Entitled to dower; subject 
to dower. English. 

DOWLE. Stones; the stones which 
divide fields. English. 

DOZEIN. A territory or jurisdiction. 
English. 

DOZEN PEERS. The twelve peers as¬ 
signed at the instance of the barons in the 
reign of Henry III. to be conservators of the 
kingdom. English. 

DOZER. An appliance used to spread 
earth dumped from cars for filling in an 
embankment. It consists substantially of a 
flat car body with adjustable wings or 
scrapers, so designed as to remove any 
earth which might fall upon the rails, and also 
to press or push that heaped up at the side 
of the track out to the edge of the embank¬ 
ment. 250 U. S. 131. 

DRACHMA. A groat: an Athenian 
coin of silver valued at 7 % pence English 
money. English. 

DRACO REGIS. The military colors 
of England. English. 

DRACONIAN LAWS. Laws of unusual 
harshness; particularly the first wntten laws 
of Athens, said to have been written by Draco, 
an archon, about 621 B. C. English. 

DRAFTSMAN. One who prepares plead¬ 
ings in equity; one who writes wills. 
English. 

DRAMATIC COPYRIGHT. See Copy¬ 
right. 

DRAVIDIAN. See Race (Supp.). 

DRAWN IN QUESTION. Brought for¬ 
ward and made a ground for decision. 227 
U. S. 452. 

DRIFT. In Old English Law. A 
driving, especially of cattle. R. & L. 

In Mining Law. See Mines and Mining. 

DRIFT STUFF. Materia) which drifts on 
the water without known owner. English. 
See Sea Weed. 

DRINCLEAN, DRINKLEAN . A con¬ 
tribution by Saxon tenants to provide ale to 
entertain the lord or his steward. English. 

DROFDENE. A grove where cattle 
were kept. English. 


DROMONES. Men of war; large ships. 
See also Dromos; Dromunda. 

DROP. When members of a court In 
England are equally divided on the argument 
showing cause against a rule “nisi,’’ no order 
is made, i.e., the rule is neither discharged 
nor made absolute, and the rule is said to 
drop. 

In Practice, there being a right to appeal, 
it has been usual to make an order in one 
way. the junior judge withdrawing his 
judgment. R. 8c L. 

DROVE-STANCE. In Scotch Low. 
A place adjoining a drove-road for resting 
and refreshing sheep and cattle on their 
journey. 7 Bell's App. Cas. 53, 57. Uurrill. 

DROWN. To merge or sink. “In some 
cases, a right of freehold shall drown in a 
chattel.” Co. Litt. 266a, 321a. Burrill. 

DRU. A thicket of wood in a valley, 
Burrill. 

DRUG. See To a Patient (Supp.). 

DRUNGARIUS. In Old European 
Law. The commander of a drungus or band 
of soldiers; applied also to a naval commander. 
Burrill. 

DRUNGUS. In Old European Law. 
A band of soldiers. Burrill. 

DRUNK. Under the influence of intoxi¬ 
cating liquor to such an extent as to have lost 
the normal control of one's bodily and 
mental faculties. English. See Drunken¬ 
ness. 

DRY CONCRETE. Concrete of a con¬ 
sistency which does not admit of its ready 
flow by gravity. 269 U. S. 181. See Wet 
Concrete (Supp.). 

DRY-CRjEFT. Witchcraft; magic. 
Anc. Inst, Eng, R. & L. 

DUARCHY. A form of government 
where two reign jointly. R. 8c L. 

DUBITATUR. It is doubted. A word 
frequently used in the reports, especially 
the older ones, to signify that a point is 
doubted. R. & L. 

DUCATUS. A duchy; the territory or 
jurisdiction of a duke. English. 

DUCHY OF LANCASTER. Lands at 
one time owned by the Dukes cf Lancaster 
in England. These included the county of 
Lancaster, the Savoy, in London, and other 
land. English. 

DUE DILIGENCE. See Diligence 
(Supp.). 

DUE PROCESS CLAUSE OF THE 
FOURTEENTH AMENDMENT. See 
Equal Protection of the Laws (Supp.). 

DUE PROCESS OF LAW. See In Open 
Court (Supp,). 

DUKE OF EXETER’S DAUGHTER. A 
rack in the tower of London, named after the 
Duke of Exeter, minister to Henry VI. 
English. 

DULOCRACY. A government where 
the servants and slaves have so much license 
and privilege that they domineer. Wharton; 
R.&L. 

DUMMODO. Provided; provided that. 
A word of limitation in old deeds, used jn 
introducing a reservation. R. 8c L. 

DUNA. A bank of earth thrown out of 
a ditch. R. & L. 

DUNIO. A base English coin of small 
value. English. 

DUNSETTS. Those who dwell on hills. 
English. ^ 

DUODECIMA MANUS. Twelve hands. 
The oaths of twelve men. including himself, 
by whom a defendant was anciently allowed 
to make his law. 3 Bl. Com. 343. R.&L. 

DUODECIMVIRALE JUDICIUM. The 
trial by twelve men, or by jury. English. 

DUPLA. In Civil Law. Double the 
price of a thing. English. 
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DUPLEX QUERELA. A remedy which 
a clerk in holy orders has against the bishop 
if the latter refuses or delays to admit and 
institute him to a church to which he is 
presented. Phillim. Ecc. L. 440. R. & L. 

DUSTUCK. A permit under the seal of 
the East India Company, exempting goods 
from duties in Hindostan. English. 

DUTCH AUCTION. Offering a thing 
for sale at auction above its value and 


gradually lowering the price until someone 
buys it. English. 

DUTIES AND IMPOSTS. Terms com¬ 
monly applied to levies made by govern¬ 
ments on importation or exportation of com¬ 
modities. 220 U. S. 151. See Excise (Supp.), 

DUUMVIRI. A Roman board or court 
consisting of two persons; magistrates elected 
in pairs to fill any office, or perform any 
duty. English. 


DUX. A leader; commander; general-in¬ 
chief; a military governor of a province; a 
military officer having charge of the borders 
or frontiers of the empire. English. 


DWELLING. See Private Dwelling 
(Supp.). 

DYKE-REED. An officer who had care 
of dykes and drains. English. 
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E. From; out of. Used in some Latin 
phrases instead of ex, the more common 
form of the same word. R. & L. 

E PLURIBUS UNUM. One out of 
many. The motto of the United States of 
America. 

EA. The water; the river; between 
high and low water marks at the mouth of 
the river. English. 

EA INTENTIONE. With that intent. 
Held not to make a condition, but a con¬ 
fidence and trust. Dyer 138b. Burrill. 

EALDER, EALDING. In Old Saxon 
Law. An elder or chief. R. & L. 

E A 1 -D OR-HISCOP. An archbishop. R. 
& L. 

EALDORBURG. In Saxon Law. The 
metropolis; the chief city. R. & L. 

EAR GRASS. In English Law. Such 
grass which isupon the land after the mowing, 
until after the feast of the Annunciation. 
3 Leon. 213. Burrill. 

EARNED. See Surplus (Supp.). 

EARNED SURPLUS. See Surplus; In¬ 
vested Capital (Supp.). 

EARNINGS AND PROFITS. See Un¬ 
divided Profits (Supp.). 

EAST GREENWICH. A royal manor in 
Kent, England. English. 

EAST INDIA COMPANY. An English 
corporation styled “The United Company of 
Merchants of England, trading in and from 
the East Indies"; first created in 1600, dis¬ 
solved, and revived in 1693, reorganized in 
1708. English. 

EASTER. A feast held by the Christians 
in memory of the resurrection of Jesus Christ. 
It is celebrated on the Sunday after the 
fourteenth day of the paschal moon, which 
confines Easter to sometime between March 
21 and April 25. English. 

EASTER DUES, OFFERINGS. In Eng¬ 
land. money required to be paid the parish 
clergy at Easter as personal tithes, and 
recoverable at law. English. 

EASTERLING. A coin struck by 
Richard II.. which is supposed to have given 
rise to the name of sterling, as applied to 
English money. Wharton; R. & L. 

EATINGHOUSE. A place where food is 
sold to casual guestB to be eaten upon the 
premises. English. 

EAVES. That part of a roof which pro¬ 
jects beyond the sides of a house to carry 
off the water. English. 

EBDOMADARIUS. An ancient officer 
appointed weekly to supervise service in 
cathedrals. English. 

EBRIETAS. Drunkenness, ebriety. 
English. 

ECCLESI/E SCULPTURA. The image 
or sculpture of a church in ancient times was 
often cut out or cast in plate or other metal, 
and preserved as a religious treasure or 
relic and to perpetuate the memory of some 
famous churches. Jacob; R. & L. 

ECDICUS. The solicitor of a community; 
the attorney, proctor, or advocate of a 
corporation; a recorder. English. 

ECHANTILLON. In French Law. One 
of the two parts or pieces of a wooden tally; 
that in possession of the debtor is properly 
called the “tally,'’ the other echaniillon. 
Poth. Obi. pt. 4, ch. 1, art. II., 18. R. & L. 


ECHEVIN. In French Law. An officer 
corresponding to an alderman or burgess. 
English. Meredith’s Emer. Ins. 43n. 

ECRIVAIN. In French Law. The 
clerk of a ship. English. 

EFFENDI. A Turkish title of respect. 
English. 

EFFLUXION OF TIME. When used in 
leases, conveyances, and other like deeds, 
or in agreements expressed in simple writing, 
it indicates the conclusion or expiration of an 
agreed term of years specified in the deed 
or. writing, such conclusion or expiration 
arising in the natural course of events, in 
contradistinction to the determination of 
the term by the acts of the parties or by 
some unexpected or unusual incident or 
other sudden event. Brown; R. & L. 

EFFUSIO SANGUINIS. The shedding 
of blood; a mulct or fine for the same granted 
by English kings to many lords of manors. 
English. 

EFTERS. In Old Saxon Law. Ways, 
walks, or hedges. R. & L. 

EGREDIENS ET EXEUNS. In Old 
Pleading. Going forth and issuing out of 
(land). Towns. PI. 17. Burrill. 

EGYPTIANS. Commonly called “gyp¬ 
sies,’’ are counterfeit rogues, Welsh or 
English, that disguise themselves in speech 
and apparel, pretend to have skill in telling 
fortunes, deceive common people, live chiefly 
by filching and stealing. Termes de la Ley; 
Stats, of 1 & 2 Mar. c. 4, and 5 Eliz. c. 20. 

EIRENARCHA. A name formerly given 
to a justice of the peace. Bacon’s Works 
IV. 316. Burrill. 

EJECTOR, CASUAL. The ostensible 
defendant in a common law action of 
ejectment. English. 

EJECTUS. Cast out; ejected; expelled; 
a whoremonger. English. 

ELABORARE. In Old European Law. 
To gain, acquire, or purchase, as by labor 
and industry. 

Elaboratus. Property acquired by labor. 
Burrill. 

ELECTRIC RESISTANCE WELDING. 

See Welding (Supp.). 

ELECTRIC RIVETING. See Welding 
(Supp.). 

ELECTRIC WELDING. See Welding 
(Supp.). 

ELEEMOSYNARIA. The place in a 
religious house where the common alms were 
deposited, and thence by the almoner dis¬ 
tributed to the poor. Cowell; R. & L. 

ELEGANTER. A civil law term for “ac¬ 
curately.” R. & L. 

ELEVATORS, GRAIN. See Wheat 
(Supp.). 

ELIMINATION. The act of banishing 
or turning out of doors; rejection. R. & L. 

ELINGUATION. The punishment of 
cutting out the tongue. R. & L. 

ELOIGNMENT. Removal; sending to 
a distant place. R. & L. 

ELONGAVIT. See Elongata. 

EMBASSADOR. See Ambassador. 

EMBLERS DE GENTZ. A stealing from 
the people. The phrase occurs in the old rolls 
of parliament. Rot. Pari. 21 Edward III, 
n. 62. R. & L. 


EMBRING DAYS. Certain fast days 
in the church when people sat in ashes or put 
them on their heads. Observed on Wednes¬ 
day, Friday, and Saturday next after Quad¬ 
ragesima Sunday, or the first Sunday in 
Lent, after Whitsuntide, Holyrood day in 
September, and St. Lucy's day about the 
middle of December. Brit. c. LIII, R. & L. 

EMENDARE. In Saxon Law. To 
make amends or satisfaction for any crime 
or trespass committed; to pay a fine. LL. 
Edw. Conf. c. 35. To repair. Reg. Orig. 
44b. Burrill. . 

EMERGENT YEAR. The epoch or date 
whence any people begin to compute their 
time. Wharton; R.&L. 

EMISSARY. A person sent upon a 
mission as an agent of another; also a secret 
agent sent to ascertain the sentiments and 
designs of others, and to propagate opinions 
favorable to hi9 employer. R. & L. 

EMOLUMENTS. A word expressing 
the perquisites of an office; a reward or 
compensation for service. 226 U. S. 382, 3. 
See All Back Pay and Emoluments (Supp.). 

EMOTIONAL INSANITY. See In¬ 
sanity. 

EMPALEMENT. A mode of inflicting 
punishment, by thrusting a sharp pole up 
the fundament. Encycl, Lond. R. & L. 

EMPANNEL. See Impanel. 

EMPARLANCE. See Imparlance. 

EMPARNOURS. Those who undertook 
suits for others. English. 

EMPLEAD. To accuse. See Implead. 

EMPLOYEE. As Distinguished from 
Contractor. The contractor has liberty 
of action which excludes the idea of that con¬ 
trol or right of control by the employer which 
characterizes the relation of employer and 
employee and differentiates the employee or 
servant from the independent contractor. 
269 U. S. 521; 240 U. S. 456; 212 U. S. 227; 
148 U. S. 615; 132 U. S. 523. See Office 
(Supp.). 

Within the Meaning of the New York 
Workmen’s Compensation Law. One 
engaged in certain specified hazardous 
employments, or one who is in the service of 
an employer whose principal business is 
that of carrying on or conducting a hazardous 
employment upon the premises or at the 
plant, or in the course of his employment 
away from the plant of his employer. The 
term does not include farm laborers or 
domestic servants. 259 U. S. 526. See 
Operative; Workman. 

EMPLOYER. See Employee (Supp.). 

EMPORIUM. A place for wholesale 
trade in commodities carried by sea. 1 The 
name is sometimes applied to a seaport town, 
but it properly signifies only a particular 
place in such a town. Smith Diet. Antiq. 
R. & L. 

EMTIO. In Civil Law. Purchase. 
This form of the word is used in the Digests 
and Code. Dig. 18, 1; Cod. 4, 49. Burrill. 

EN BREVET. In French Law. A 
term applied to an instrument recorded by 
a notary who drew it. English. 

EN MORTMEYNE. See Mortmain. 

EN RECOUVREMENT. In French 
Law. An endorsement merely conferring 
authority to a person to collect the amount 
of a bill without transferring ownership. 
English. 
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ENACH. The satisfaction for a crime; 
the recompense for a fault. Skene; R. & L. 

ENBREVER. To write down in short; 
to abbreviate, or, in old language, imbreviate; 
to put into a schedule. Britt, c. 1. Burrill. 

ENCHESON. The occasion, cause, or 
reason for which anything is done. Termes 
de la Ley; R. & L. 

ENCLOSE. In Scotch Law. To shut 
up a jury after the case has been submitted 
to them. 2 Al. Cr. Pr. 634. R. & L. 

ENCROACHMENT. (1) Land. See En¬ 
croach. 

(2) Easement. See Easement. 

ENDENZIE or EDENIZEN. To make 
f ree; to enfranchise. R, & L. 

ENDORSE. See Indorse. 

ENDOWMENT. As Defined by the 
Supreme Court of Mississippi. The 
endowment of a college is commonly under¬ 
stood as including all property, real or 
personal, given to it for its permanent 
support. 275 U. S. 131. In an act to exempt 
from taxation the endow merit fund contributed 
to a college, however, the Supreme Court of 
Mississippi said that the term "endowment 
fund" was used in a more restricted sense 
than the above, and was not intended to 
include land. Id, 

ENEMY. Within the Meaning of the 
Trading with the Enemy Act. (a) Any 
individual, partnership, or other body of 
individuals, of any nationality, resident 
within the territory (including that occupied 
by the military and naval forces) of any 
nation with which the United States is at war, 
or resident outside the United States and 
doing business within such territory, and 
any corporation incorporated within such 
territory of any nation with which the United 
States is at war or incorporated within any 
country other than the United States and 
doing business within 9uch territory. (See 
also 277 U. S. 141; 267 U. S. 43, 44). (b) 

The government of any nation with which 
the United States is at war, or any political 
or municipal sub-division thereof, or any offi¬ 
cer, official, agent, or agency thereof. (See also 
269 U. S. 300.) (c) Such other individuals, 

or body or cias3 of individuals, as may be 
natives, citizens, or subjects of any nation 
with which the United States is at war, 
other than citizens of the United States, 
wherever resident or wherever doing business, 
as the President, if he shall find the safety of 
the United States or the successful prosecu¬ 
tion of the war shall so require, may, by proc¬ 
lamation, include within the term "enemy." 
266 U. S. 463, 464. See Ally of Enemy; 
Operating Against an Enemy. 

Under this act, held that property in this 
country owned by a domestic corporation 
was non-enemy property even though an 
enemy owned all of its stock. 277 U. S. 140. 

Within the Meaning of Section 12 of 
the Trading with the Enemy Act of 1917. 
Refers to the person who or corporation which 
fulfilled the definition of an enemy (supra) 
during the war. 267 U. S. 45. 

ENFEOFF. The technical and proper 
operative word of a feoffment (tf.v.). 1 Davids. 
Conv. 72. R. & L. 

ENFORCE. Power conferred by statute 
on state’s attorneys to "enforce the col¬ 
lection of fines,” etc., implies a power to re¬ 
ceive the fine, or the amount of any judgment 
rendered for the fine and to give a receipt 
which will discharge the party. People vs. 
Christerson, 59 Ill. 157. Abbott. 

ENGINE. A device for catching or 
killing game or fish; a machine for doing 
work; a means to accomplish something. 
English. 

ENGLISH INFORMATION. A pro¬ 
ceeding in the Court of Exchequer in matters 
of revenue. 28 & 29 Viet. c. 104. R. & L. 

ENGRAVE. Does not include the process 
of reproducing pictures by means of photog¬ 
raphy. Abbott. Wood vs. Abbott, 5 
Blatchf. 325. 

ENGRAVING. In U. S. copyright law 
same as a "cut." English. See Copyright. 

ENGROSS. See Monopoly (Supp.). 

ENJOYMENT. The exercise of a right. 
It is to a right what possession is to a corporeal 
thing, and is therefore divisible, like posses¬ 


sion, into simple, rightful, permissive, adverse, 
etc. R. & L. See Adverse Possession. 

ENLARGE AN ESTATE. To increase 
the tenant’s interest, as where the tenant in 
remainder conveys to the tenant of the 
first estate, thus increasing his estate to a 
fee. Abbott. 1 Steph. Com. (7 Edit.). 518. 

ENROLMENT OF VESSELS. In United 
States laws regulating merchant shipping, 
vessels engaged in foreign trade are registered. 
See Registry of Ships. Those engaged in 
the coasting and home trade are enrolled. 
Rev. Stat. tit. 50. See The Mohawk, 3 
Wall. 566. Abbott. 

ENSCHEDULE- To insert in a list, 
account, or writing. R. & L. 

ENSEAL. To seal, or affix a seal. R. & L. 

ENSERVER (L. Fr.). To make subject 
to a service or servitude. Britt, c. 54. 
Burrill. 

ENTENDMENT. The old form of 
"intendment." Meaning, understanding, 
signification of a word or sentence; that is, 
understanding or construction of law. 
Britt, c. 92. Burrill. 

ENTERCEUR (L. Fr.). A party challeng¬ 
ing (claiming) goods; he who has placed 
them in the hands of a third person. Burrill. 

ENTREBAT (L. Fr.). An intruder or 
interloper. Britt, c. 114. Burrill. 

ENUMERATORS. Persons appointed to 
collect census papers or schedules. 33 & 34 
Viet. c. 108, H4. R.&L. 

EO. In so much; for as much; by as 
much; for the reason; there; therefore; on 
that account; for that reason. English. 

EO INTUITU. With that view or intent. 
R.&L. 

EO NOMINE. By that very name. 
R. & L. 

EOTH. An oath. 

EPIPHANY. A Christian festival, other¬ 
wise called the "Manifestation of Christ to 
the Gentiles," observed on the sixth of 
January, in honor of the appearance of the 
star to the three wise men. Commonly 
called "Twelfth Day.” Encycl. Lond. 
R.&L. 

EPISTOLA. A letter; a charter; an 
instrument in writing for conveyance of 
lands or assurance of contracts. Calv. 
Lex. R. & L. 

EPOCH or EPOCHA. The time at 
which a new computation is begun; the time 
whence dates are numbered. Encycl. Lond. 
R. & L. 

EQUAL PROTECTION CLAUSE. The 
equal protection clause of the fourteenth 
amendment means that the rights of all 
persons must re9t upon the same rule under 
similar circumstances. It applies to the 
exercise of all the powers of the state which 
can affect the individual or his property, 
including the power of taxation. 277 U. S. 
37. See Equal Protection of the Laws 
(Supp.). 

EQUAL PROTECTION OF THE LAWS. 
The iqualily clause of the fourteenth amend¬ 
ment forbids any sta'te to deny to any person 
the equal protection of the laws. The clause 
is associated in the amendment with the due 
process clause , and it is customary to consider 
them together. It may be that they overlap, 
that a violation of one may involve at times 
the violation of the other, but the spheres of 
the protection they offer are not coterminous. 
The due process clause requires that every 
man shall have the protection of his day in 
court, and the benefit of the general law, a 
law which hears before it condemns, which 
proceeds not arbitrarily or capriciously but 
upon inquiry, and renders judgment only 
after trial, so that every citizen shall hold 
his life, liberty, property, and immunities 
under the protection of the general rules 
which govern society. (110 U. S. 535.) 
It, of course, tends to secure equality of law 
in the sense that it makes a required minimum 
of protection for every one’s right.of life, 
liberty, and property, which the congress or 
the legislature may not withhola. Our 
whole system of law is predicated on the 
general, fundamental principle of equality of 
application of the law. "All men are equal 
before the law," "This is a government of 


laws and not of men," "No man is above the 
law, ’are all maxims showing the spirit in 
which legislatures, executives, and courts are 
expected to make, execute, and apply laws. 
The framers and adopters of this amendment 
embodied that spirit in a specific guaranty. 

The guaranty was aimed at undue favor 
and individual or class privilege, on the one 
hand, and at hostile discrimination or the 
oppression of inequality, on the other. It 
sought an equality of treatment of all persons, 
even though ail enjoyed the protection of 
due process. Mr. Justice Field said of the 
equality clause in 113 U. S. 32; "Class 
legislation, discriminating against some and 
favoring others, is prohibited, but legislation 
which, in carrying out a public purpose, is 
limited in its application, if within the sphere 
of its operation it affects alike all persons 
similarly situated, is not within the amend¬ 
ment." In 120 U. S. 68, the same justice 
said that the fourteenth amendment "doe 9 
not prohibit legislation which is limited 
either in the objects to which it is directed, 
or by the territory within which it i 9 to 
operate. It merely requires that all persons 
subjected to such legislation shall be treated 
alike, under like circumstances and condi¬ 
tions, both in the privileges conferred and 
in the liabilities imposed." Thus the 
guaranty was intended to secure equality 
of protection not only for all but against all 
similarly situated. Indeed, protection is 
not protection unless it does so. Immunity 
granted to a class, however limited, having 
the effect to deprive another class, however 
limited, of a personal or property right, is 
just as clearly a denial of equal protection 
of the laws to the latter class as if the im¬ 
munity were in favor of, or the deprivation 
of right permitted worked against, a larger 
class. 

Mr. Justice Matthews, in 118 U. S. 369, 
speaking of both the due process and the 
equality clause of the fourteenth amend¬ 
ment, said; "These provisions are universal 
in their application, to all persons within 
the territorial jurisdiction, without regard 
to any differences of race, of color, or of 
nationality; and the equal protection of the laws 
is a pledge of the proleclion of equal laws.” 

The accuracy and comprehensive felicity 
of this description of the effect of the equality 
clause are shown by the frequency with which 
it has been quoted in the decisions of the 
United States Supreme Court. 11 emphasizes 
the additional guaranty of a right which 
the clause has conferred beyond the require¬ 
ment of due process. 257 U. S. 331-333. 
See 169 U. S. 466. 

The fourteenth amendment intended 
"not only that there should be no arbitrary 
deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal 
protection and security should be given to 
all under like circumstances in the enjoyment 
of their personal and civil rights; that all 
persons should be equally entitled to pursue 
their happiness and acquire and enjoy 
property; that they should have like access to 
the courts of the country for the protection of 
their persons and property, the Prevention and 
redress of wrongs, and the enforcement of 
contracts ; that no impediment should be 
interposed to the pursuits of any one except 
as applied to the same pursuits by others 
under like circumstances; that no greater 
burdens should be laid upon one than are 
laid upon others in the same calling and 
condition, and that in the administration 
of criminal justice no different or higher 
punishment should be imposed upon one 
than such as is prescribed to all for like 
offences.” Id., quoting 113 U. S. 27. 

"It (*. e., the equality clause) has respect 
to persons and classes of persons. It means 
that no person or class of persons shall be 
denied the same protection of the laws 
which i 9 enjoyed by other persons or other 
classes in the same place and under like 
circumstances.” Id., 336, quoting 101 U. S. 
22. See Classification; Equal Protection 
Clause (Supp.). 

EQUALITY CLAUSE OF THE FOUR¬ 
TEENTH AMENDMEN T. See Equal Pro¬ 
tection of the Laws; Equal Protection 
Clause (Supp.). 

EQUALITY OF OPERATION. Within 
the Meaning of the Fourteenth Amend¬ 
ment, guaranteeing equal protection of the 
laws. The fourteenth amendment only 
prescribes that the law have the attribute 
of equality of operation, and equality of 
operation does not mean indiscriminate 
operation on persons merely as such, but on 
persons according to their relations. 268 
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U. S. 142, quoting 170 U.S. 293. Sec Equal 
Protection Clause; Equal Protection of 
the Laws (Supp.). 

EQUALIZATION. The act of making 
equal or conforming to common standard. 
In references to assessments. See Assess¬ 
ments. 

EQUERRY. An officer of state under 
the master of the horse. R. & L. 

EQUITABLE LIEN. Every express ex¬ 
ecutory agreement in writing, whereby the 
contracting party sufficiently indicates an 
intention to make some particular property, 
real or personal, or fund, therein described 
or identified, a security for a debt or other 
obligation, or whereby the party promises to 
convey or assign or transfer the property as 
security, creates an equitable lien upon the 
property so indicated, which is enforceable 
against the property in the hands not only 
of the original contractor, but of his heirs, 
administrators, executors, voluntary assignees 
and purchasers or encumbrancers with 
notice. 267 U. S. 393. quoting 165 U. S. 664; 
211 U. S. 368; 105 U, S. 405; Pomeroy’s Equity 
Jurisprudence (4th ed.) sections 1233, 1234, 
1235. 

An equitable lien reserved by the United 
States as security for the proper u9e or return 
of funds advanced to a contractor, which un¬ 
der the agreement were deposited in special 
bank accounts for the purpose of providing 
such security, held superior to the right of the 
banks (they having notice of the agreement), 
to set off such deposits against debts owed 
them by the contractor. Id ., 394. 

EQUUSCOOPERTUS. Ahorse equipped 
with saddle and furniture. Du Cange; 
R. & L. 

ERA. A fixed point of time from which 
a series of years is reckoned; an epoch. A 
chronologic order or system of notation 
computed from a given date; as Christian era, 
computed from epoch of the birth of Christ; 
a succession of years dating from some 
important event; a period of time in which a 
new order of things prevails; a major sub¬ 
division of geologic time. Web. New Int. 
Diet. 

ERASTIANS. The followers of Erastus. 
Sect obtained much influence in England, 
particularly among common lawyers in 
time of Selden. Held that offences against 
religion and morality should be punished by 
the civil power and not by the censure? of 
the church or by excommunication. Wharton; 
R. & L. 

ERECT. One of the formal words of 
incorporation in royal charters. "We do. . . 
incorporate, erect, ordain, name, constitute, 
and establish.” Patents of New England, 
18jac. 1. R.&L. SeeERECiMUS. 

ERGO. Proceeding from, in consequence 
of; on account, because of; consequently, 
accordingly, therefore, then. English. 

ERIACH. In the Irish Breton Law. 
Recompense for murder. Spencer’s Ireland. 
R. & L. See Were. 

ERMINE. At one time the state robe of a 
judge; so called because lined with the white 
fur of the Armenian rat ( muslela ermined). 
English. 

ERNES. The loose scattered ears of 
corn that are left on the ground after the 
binding. Kenn. Gloss. R. & L. 

ERRATICUM. A waif or stray. R.&L. 

ERRATUM. See Error. 

ERRONEOUSLY ALLOWED. Within 
the Meaning of the Coal-land Law, 
Rev. Stat., Sections 2347-2352. An ex¬ 
pression which denotes some mistake or 
error on the part of the land officers whereby 
an entry is allowed when it should be dis¬ 
allowed. 225 U. S. 224. The expression 
does not denote some fraud or false pretense 
practiced on them whereby an applicant 
appears to be entitled to the allowance of an 
entry when in truth he is not. Of this ex¬ 
pression it is Baid in the regulations of the 
Land Department adopted under section 4 
of the act: "This cannot be given an inter¬ 
pretation of such latitude as would counte¬ 
nance fraud. If the records of the Land 
Office, or the proofs furnished, should show 
that the entry ought not to be permitted, and 
yet it were permitted, then it would be 
erroneously allowed.’ But if a tract of land 
were subject to entry, and the proofs showed 


a compliance with law. and the entry should 
be cancelled because the proofs were shown 
to be false, it could not be held that the entry 
was ‘erroneously allowed'; and in such case 
repayment would not be authorized." Id. 

ERRONICE. Erroneously; through mis¬ 
take. English. 

ERTHMIOTUM. A meeting of the 
neighborhood ' to compromise differences 
amongst themselves; a court held on the 
boundary of two land9. R. & L. 

ESBRANCATURA- Cutting off branches 
or boughs in forests, etc. Hor. 784. R. & L. 

ESCALDARE. To scald. It is said 
that to scald hogs was one of the ancient 
tenures in 9erjeanty. R. & L. 

ESCAPIO QUIETUS. Delivered from 
that punishment which by the laws of the 
forest lay upon those whose bea9ts were 
found upon forbidden land. Jacob; R. & L. 

ESCEPPA. A measure of corn. R. 8c L. 

ESCOT. A tax anciently paid in boroughs 
and corporations toward the support of the 
community which was called "scot and lot." 
R.&L. 

ESCRITURA. A term in the Spanish 
law, applied to a deed written by the public 
escribano, or under the seal of some auth¬ 
orized person. R. & L. 

ESCROQUERIE. Fraud. English. 

ESCROWL. In Old English Law. An 

escrow; a scroll. Perk. ch. 1, s. 9; ch. 2, ss. 
137. 138. Burrill. 

ESCURARE. To scour or cleanse. 
Cowell; R. & L. 

ESNE. A hireling, a serf. English. 

ESPURIO. In Spanish Law. A bastard 
of unknown father. English. 

ESSARTUM. Essart or assart (q. r.). 
Woodland turned into tillage by uprooting 
the trees and removing the underwood. 
English. 

ESSENCE. The distinctive quality of a 
thing; that stipulation in an agreement 
without the performance of which the con¬ 
tract cannot be carried out. English. 

EST ASCAVOIR CL. Fr.). It is under¬ 
stood or known; "it 19 to wit." Litt. Sect. 9, 
45, 46, 57, 59. Burrill. 

ESTABLISH RATES. The term 
does not convey the idea of permanency; 
nor should it be construed in some statutes 
to mean to fix unalterably. 232 U. S. 75; 
178 U. S. 38. For example, rates established 
might be "established anew." Id. 

ESTABLISHED PRICE. Within the 
Meaning of Paragraph 3 of Section 800 
(a) of Revenue Act of 1918, laying taxes 
on theater and opera tickets sold at news¬ 
stands, hotels, etc., for more than the 
"established price." The court of claims 
held that the term "established price” did 
not imply a fixing of the price by the pro¬ 
ducing company or others having the general 
power of establishing the prices of tickets. 
270 U. S. 249. 

ESTACHE (Fr. estacher, to fasten). 
A bridge or stank of stone or timber. Cowell: 
R. & L. 

ESTANQUES. Weirs or kiddles in rivers. 

R. & L. 

ESTATE AD REMANENTIAM. Estate 
in fee simple. English. 


the world, the patent may have no efficacy 
and create no right of monopoly; but the 
assignor cannot be heard to question the 
right of his assignee to exclude him from its 
use. Id.\ 20 Fed. 835; 58 Fed. 818; 60 Fed. 
284; 63 Fed. 607; 99 Fed. 90, 91. 

The analogy between estoppel in convey¬ 
ances of land and estoppel in assignments 
of a patent right is clear. If one lawfully 
conveys to another a patented right to ex¬ 
clude the public from the making, using, and 
vending of an invention, fair dealing should 
prevent him from derogating from the title 
he has assigned, just as it estops a grantor 
of a deed of land from impeaching the effect 
of his solemn act as against his grantee. The 
grantor purports to convey the right to 
exclude others, in the one instance, from a 
defined tract of land, and in the other, from a 
described and limited field of the useful art9. 
The difference between the two cases is only 
the practical one of fixing exactly what is the 
subject matter conveyed. A tract of land 
is easily determined by survey. Not so the, 
scope of a patent right for an invention. Id., 

350. 

As between the owner of a patent and the 
public, the scope of the right of exclusion 
granted is to be determined in the light of the 
state of the art at the time of the invention, 
which may be considered. Of course the 
state of the art cannot be used to destroy 
the patent and defeat the grant, because 
the assignor is estopped to do this. But the 
state of the art may be used to construe and 
narrow the claims of the patent, conceding 
their validity. The distinction may be a 
nice one but seems to be workable. Such 
evidence might not be permissible in a case 
in which the assignor made specific repre¬ 
sentations as to the scope of the claims and 
their construction, inconsistent with the 
state of the art, on the faith of which the 
assignee purchased; but that would be a 
special instance of estoppel by conduct. Id., 

351. 

"It seems to be well settled that the as¬ 
signor of a patent is estopped from saying his 
patent is void for want of novelty or utility, 
or because anticipated by prior inventions. 
But this estoppel, for manifest reasons, does 
not prevent him from denying infringement. 
To determine such an issue, it is admissible 
to show the state of the art involved, that 
the court may see what the thing wa9 which 
was assigned and thus determine the primary 
or secondary character of the patent assigned, 
and the extent to which the doctrine of 
equivalents may be invoked against an 
infringer. The court will not assume against 
an assignor, and in favor of his assignee, 
anything more than that the invention pre¬ 
sented a sufficient degree of utility and 
novelty to justify the issuance of the patent 
assigned, and will apply to the patent the 
same rule of construction, with this limita¬ 
tion, which would be applicable between the 
patentee and a stranger." Id., quoting 99 
Fed. 90, 91. 

A state cannot estop itself by grant or 
contract from the exercise of the police 
power. 266 U. S. 427; 250 U. S. 244; 232 
U. S. 558; 221 U. S. 414. 

ESTRECIATUS. Straightened; as ap¬ 
plied to roads. Cowell; R. & L. 

ET. And; and indeed; and moreover; 
and that too; as; than; when and then; now: 
but; and in fact; and indeed, and truly; ana 
so; and so too; and also; too; also; likewise. 
English. 

ET ALII E CONTRA (L. Lat.). And 
others on the other side. A phrase constantly 
used in the Year Books, in describing a 
joinder in issue. P. 1 Edw. II. Burrill. 


ESTATE TAIL, QUASI. An estate 
granted by a tenant for life to a man and his 
heirs. It is so termed because a tenant for 
life cannot grant such an estate, as it is 
greater than he holds. English. 

ESTENDARD, ESTENDART, or STAN¬ 
DARD. An ensign for horsemen in war. 


ESTOP. To stop; to prevent. See Es¬ 
toppel. 

ESTOPPEL. In Patent Law. An 
assignor of a patent right is estopped to 
attack the utility, novelty, or validity of a 
patented invention which he baa assigned or 
granted as against any one claiming the 
right under his assignment or grant. 266 
U, S. 349; 3 Fed. 898. As to the rest of 


ET El LEGITUR IN H>EC VERBA. 
And it is read to him in these words. Former¬ 
ly used in entering the prayer of oyer on 
record. Burrill. 

ET HABEAS IBI TUNC HOC BREVE. 
And have you then there this writ. A 
clause in old writs, expressive of the com¬ 
mand to return to them. Reg. Jud. 1; 
Fleta. lib. 2, c. 64. 1fl9. Burrill. 

ET INDE PETIT JUDICIUM. And 
thereupon he prays judgment. Used at 
end of pleading, praying judgment of court 
in favor of the party pleading- Bract, fol. 
57b. Burrill. 

ET SIC. And so. Archb. Civ. PI. 224. 
Burrill. 


ET SIC PENDET 
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ET SIC PENDET. And so it hangs. 
Point was left undetermined. T. Raym. 
168. Burrill. 

ET SIC ULTERIUS. And-so on; and so 
further; and 90 forth. Fleta, lib. 2, c. 50, 
1127. Burrill. 

ET UX. Abbreviation of el uxor. 

ETIQUETTE OF THE PROFESSION. 
See Ethics, Legal. 

EUNDO ET REDEUNDO. In going and 
returning; applied to vessels. 3 Rob. 
Adm. R. 141. Burrill. 

EVASIO. In Old Practice. Escape; an 
escape from prison or custody. Reg. Orig. 
312. Burrill. 

EVENINGS. The delivery at even or 
night of a certain portion of grass, or corn, 
etc., to a customary tenant, who performs 
the service of cutting, mowing, or reaping 
for his lord, given him as a gratuity or 
encouragement. Kenn. Gloss. R. & L. 

EVIDENCE. Conduct which forms a 
basis for inference is evidence. Silence is 
often evidence of the most persuasive 
character. 263 U. S. 153, 154; 160 U. S. 
383; 153 U. S. 225. 

EVIDENCE OF DEBT. A written instru¬ 
ment or security for the payment of money, 
importing on its face the existence of a debt. 
R.&L, 

EVIDENCE OF TITLE, a deed or other 
document establishing the title to property, 
especially real estate. R. & L. 

EWRY. An office in the royal household 
where the table linen, etc., is taken care of. 
Wharton; R. & L. 

EX (or E). Out of; from; excepting; 
without; reserving. English. 

EX ABUNDANTI CAUTELA. From 
abundant caution. R. & L. 

EX yEQUITATE. According to equity. 
R. & L. 

EX ASQUO ET BONO. In equity and 
good conscience. 

EX ALTERA PARTE. Of the other 
side. R. & L. 

EX ARBITRIO JUDICIS. By or in the 
discretion of the judge. R. & L. 

EX ASSENSU CURIjE. By or with the 
consent of the court, R, & L. 

EX ASSENSU PATRIS. By the consent 
of the father. A gift or dower to the wife by 
the husband, during the life of his father, 
out of his father’s land. English. 

EX ASSENSU SUO. With his assent. 
Words in judgment by default for damages. 
English. 

EX CATHEDRA. From the pulpit, 
chair, or bench; from high authority (applied 
to the pope's decisions). English. 

EX CAUSA. By title. English. 

EX CERTA SCIENTA. Of certain 
knowledge. Words used in ancient patents 
indicating that the king had full knowledge 
of the same. English. 

EX COMITATE. Out of comity, or 
courtesy. R. & L. 

EX COMMODATO. Out of loan; a 
right of action arising from a loan. 

EX COMPARATIONE SCRIPTORUM. 
By comparisons of writings. English. 

EX CONCESSIS. According to what 
already has been allowed. R. & L. 

EX CONSULTO. With deliberation. 
R.&L. 

EX DEFECTU SANGUINIS. From 
failure of issue. R. & L. 

EX DEMISSIONE (commonly abbre¬ 
viated ex dem.). Upon the demise. A 
phrase forming part of the title of the old 
action of ejectment. R. & L. 

EX FICTIONE JURIS. By a fiction of 
law. R. & L. 

EX GRAVI QUERELLA. On the griev¬ 
ous complaint. A writ that lay for him to 
whom any lands or tenements in fee were 


devised, against the heir of the devisor 
when he entered and detained them from 
him. Reg. Orig. 224; abolished 3 & 4 Will. 
IV. c. 27, 1J36. R. & L. 

EX LICENTIA REGIS. By license of 
the king. R. & L. 

EX PARTE TALIS. A writ that lay for 
a bailiff or receiver, who. having auditors 
appointed to take his accounts, cannot 
obtain of them responsible allowance, but 
is cast into prison. F. N. B. 129. R. & L. 

EX PROVISIONE MARITA. From the 
provision of the husband. R. & L. 

EX STIPULATU ACTIO. See Actio 

EX STIPULATU. 

EX TESTAMENTO. From, by. or 
under a will; opposite of ab inlestato (g. v.). 
R.&L. 

EX VISU SCRIPTIONIS. From the 
sight of the writing; from having seen a 
person write. A term employed to describe 
one of the modes of proof of handwriting. 
Best on Presumptions, 218. Burrill. 

EXALTARE. In Old English Law. 
To raise or elevate. Reg. Orig. 199; F. N. B. 
184.0. Burrill. 

EXAMEN. A trial. Towns. PI. 223. 
Burrill. 

EXCEPTIO. See Exception, 

EXCEPTIS EXCIPIENDIS. With all 
necessary exceptions. R. & L. 

EXCEPTOR. In Old English Law. A 
party who excepted, or put in a plea. Fleta, 
lib. 6, c. 39, H2. Burrill. 

EXCERPTA or EXCERPTS. Extracts. 
R.&L. 

EXCESS-PROFITS CREDIT. Within 
the Meaning of the Revenue Act, 1918, 
Title III, Section 312. “Excess-profits 
credit” of a domestic corporation should 
consist of a specific exemption of $3,000 plus 
an amount equal to 8 per centum of the 
invested capital for the taxable year. 275 
U. S. 216. See Invested Capital; Surplus; 
Undivioed Profits (Supp.). 

EXCLUSA. A sluice; a structure for 
carrying off water; the payment by a tenant 
for a sluice. English, 

EXCLUSIVE. Appertaining to the sub¬ 
ject alone; not including, admitting, or per¬ 
taining to any other or others; undivided; sole; 
as, an exclusive right or privilege; exclusive 
jurisdiction. 202 U, S. 471, quoting the 
Century Dictionary. 

Within the Meaning of the Naturaliza¬ 
tion Act, Section 3, which declares that 
“exclusive jurisdiction to naturalize aliens 
as citizens” is conferred upon the federal and 
state courts there specified, and these do 
not include the circuit courts of appeals. 
The term “exclusive” was used in order to 
withdraw the jurisdiction which minor state 
courts, being courts of record, had exercised 
under the authority conferred by earlier 
naturalization statutes. 270 U. S. 579. 

EXCLUSIVE RIGHT. See Exclusive 
(S upp.). 

EXCOMMUNICATO RECIPIENDO or 
RECAPIENDO. See De Excommunicato 
Recapi endo. 

EXCULPATION, LETTERS OF. In 
the Scotch Law. A warrant granted at 
the suit of a prisoner for citing witnesses in 
his own defence. R. & L. 

EXCUSS. To seize and detain by law. 
English. 

EXEAT. Leave given a priest by his 
bishop to go beyond his diocese. English. 

EXECUTIVE. See Governmental Pow¬ 
er (Supp.). 

EXECUTIVE POWER. See Legisla¬ 
tive Power; Governmental Power (Supp.). 

EXECUTOR. See Accountable (Supp.). 

EXEMPLI GRATIA. By way of example; 
therefore; for instance (abbreviated ex.gr., or 
e. g.). English. 

EXEMPLI FICATI ONE. A writ for the 
exemplification of a record. English. 


EXENNIUM or EXHENIUM. A gift; 
A New Year’s gift. Cowell; R. & L. 

. EXERCISE. To make use of. Thus, to 
exercise a right or power, is to do something 
which it enables one to do. R. & L. 

EXERCITALIS. A soldier; a vassal. 
Spel. Gloss. R. & L. 

EXERCITORIAL POWER. The trust 
given to a shipmaster. R. & L. 

EXERClTUAL. A heriol, paid only in 
arms, horses, or military accoutrements. 
R. & L. 

EXERClTUS. An army; an armed force. 
A collection of thirty-five men and upwards; 
an assembly of forty-two men; also of four 
men. English. 

EXETER DOMESDAY. A record in 
Exeter Cathedral, England, containing a 
description of western England. English. 

EXFREDIARE. To break the peace. 
English. 

EXHAUSTION OF PROPERTY. See 
Property (Supp.). 

EXHEREDATE. To disinherit; to ex¬ 
clude from inheriting. English. 

EXHIBITIO BILL A EL The exhibition 
of the bill; the commencement of the suit. 
English. 

EXIST. To be; to have actual existence; 
to be in force. English. 

EXIT. Issued; it goes forth; it has been 
issued; issuance of a writ. R.&L. 

EXLEGATIUS. He who is prosecuted 
as an outlaw. R. & L. 

EXPANDED METAL. Metal openwork, 
held together by uncut portions of the metal, 
and constructed by making cuts or slashes 
in metal and then opening them so as to form 
a series of meshes or latticework. In its 
simplest form sheet metal may be expanded 
by making a series of cuts or slits in the metal 
in such relation to each other as to break 
joints, so that the metal, when opened or 
stretched, will present an open-mesh appear¬ 
ance. It may be likened to the familiar 
woven wire openwork construction, except 
that the metal 19 held together by uncut 
portions thereof, uniting the strands, and 
the whole forms a solid piece. 214 U. S. 374. 

EXPECT. See Expectancy. 

EXPEDIMENT. The whole of a person’s 
goods and chattels, bag and baggage. R. & L. 

EXPEDITAT/E ARBORES. Trees 
rooted up or cut down to the roots. Fleta, 
1, 2, c. XLI. R. & L. 

EXPEDITO. An expedition; an irregular 
sort of army. R.&L. 

EXPEL. See Ejection. 

EXPENSIS MILITUM NON LEVAN- 
DIS, ETC. An ancient writ to prohibit the 
sheriff from levying any allowance for 
knights of the shire, upon those who held 
lands in ancient demesne. Reg. Orig. 261. 
R. & L. 

EXPLORATION. In Mining Law. 
See Mines and Mining. 

EXPRESS COMPANY. As Distinguish¬ 
ed from Carrier by Railroad. An express 
company has no railroad. It is served by 
many railroads, as it is served by water lines, 
by motor trucks, and by horses and wagons. 
Practically every express company ha9 had 
routes over many separate railroad systems. 
However numerous the railroads used, all 
the routes are parts of a single express 
system. If an express company is a “carrier 
by railroad,” the entire length of its railroad 
must be construed to mean the entire length 
of all the lines of the railroads within the 
United States over which it has routes. 
Such a construction would, if adopted, tend 
to give permanency to an existing monopoly 
although it failed to give adequate service. 
265 U. S. 433, 434. See Carrier by 

Railroad (Supp.). 

EXPRESS CONTRACTS. See Con¬ 
tract (Supp.). 

EXPROMITTERE. In the Civil Law. 
To undertake for another, with the view of 
becoming liable in his place. Calv. Lex. 
Burrill. 
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EXPUNGE. See Cancel. 

EXPURGATION. The act of purging 
or cleansing. R. & L. 

EXROGARE. In Roman Law. To take 
something from an old law by a new law. 
Tayl. Civ. Law. 155. Burrill. 

EXTEND. See Extent. 

EXTENSION OF RAILROAD. Within 
the Meaning of Paragraph 18 of the 
Transportation Act, 1920. If the purpose 
and effect of the new trackage is to extend 
substantially the line of a carrier into new 
territory, the proposed trackage constitutes 
an extension of the railroad, although the 
line be short and although the character of 
the service contemplated be that commonly 
rendered to industries by means of spurs or 
industrial tracks. Being an extension, it 
cannot be built unless the federal commis¬ 
sion issues its certificate that public necessity 
and convenience require its construction. 
270 U. S. 278. See Industrial Track; 
Branch (Supp.). 

EXTENSORES. Extenders or appraisers. 
The name applied to certain officers appointed 


to appraise and divide or apportion land. 
English. 

EXTENUATE. See Extenuation. 

EXTERUS. A foreigner or alien; one 
born abroad. English. 

EXTIRPATIONE. A judicial writ, either 
before or after judgment, that lay against 
a person who, when a verdict was found 
against him for land, etc., maliciously 
overthrew any house or extirpated any trees 
upon it Reg. Jud, 13, 56. R. & L. 

EXTRA HAZARDOUS. In Insurance. 

See Insurance. 

EXTRA PAROCHIAL. Outside of any 
parish. 

Extra Parochial Highways. See 25 & 26 
Viet. c. 61, U32. 

Extra Parochial Marriages. 23 & 24 

Viet. c. 24. 

Relief of Extra Parochial Poor. 5 & 6 
Viet. c. 48, and 20 Viet. c. 19. R. & L. 

EXTRACTA CURIAE. The issues or 
profits of holding a court, arising from the 


customary fees, etc. Paroch. Antlq. 572. 
R.&L. 

EXTRAHURA. A term in old English 
law denoting an estray. R. & L. See 
Estray. 

EXTREME CRUELTY. See Cruelty. 

EXTRINSIC. External; not contained 
in; from outside sources. 

In Scotch Law. Irrelevant. English. 

EXTUMAE. Relics in churches and 
tombs. English. 

EXUERE PATRIAM. To throw off or 
renounce one’s country or native allegiance; 
to expatriate one's self. English. Moorhouse 
vs. Lord, 10 H. L.Cas. 272. See Expatriation. 

EXUPERARE. To overcome; to appre¬ 
hend or take. English. 

EYDE. Aid. English. 

EYRE. A journey; the journey or circuit 
of the king's justices; the court of justices 
itinerant, or justices in eyre. English. 


FABRICA. In Old English Law. The 
making or coining of money. Mem. in 
Scacc. H. 12 Edw. I. Burrill. 

FAC SIMILE PROBATE. In England, 
where the construction of a will may be 
affected by the appearance of the original 
paper, the court will order the probate to 
pass in fac simile, as it may possibly help to 
show the meaning of the testator. 1 Wms. 
Ex., 7 Edit.. 331, 386, 566. R. & L. 

FACIENDO. Doing, making, or paying. 
One of the apt words of reserving a rent, 
used in ancient deeds. Co. Litt. 47a. 
Burrill. 

FACILE. In Scotch Law. Easily per¬ 
suaded. English. 

FACTA. In Old English Law. Deeds. 
Burrill. 

FACTO. In fact; by an act; by the act 
or fact. 3 Kent’s Com. 55, 58. Burrill. 

FACULTIES, COURT OF. See Court 
of Faculties. 

FAINT or FEIGNED ACTION. In 
Old English Practice. An action was so 
called, where the party bringing it had no 
title to recover, although the words of the 
writ were true; a false action was properly 
where the words of the writ were false. 
Litt. Sect. 689; Co. Litt. 361. Burrill. 

FAIR. Sfee Unfair Hearing (Supp.). 

FAITOURS. Evil doers; tramps. Eng¬ 
lish. 

FALANG. A jacket or close coat. 
Blount; R. & L. 

FALCIDIAN PORTION. That portion 
of a testator’s estate which, by the Falcidian 
law, was required to be left to the heir, 
amounting to at least one-fourth. R. & L, 
See Falcidian Law, 

FALSARIUS. A counterfeiter. English. 

FALSE PRETENSE. At the common 
law, a false pretense is not a promise, but a 
fraudulent and false representation of an 
existing or past fact, designed to induce one 
to part with money or goods. 222 U. S. 
173, quoting Bishop on Criminal Law, 6th 
Ed., sections 415, 419. 

FARM LABORER. See Employee 

(Supp.). 

FATUITAS. In Old English Law. 

Fatuity; idiocy. Reg. Orig. 266. 

FAVORITISM. See Concession (Supp.). 

FEASANCE. Doing. Feasor, a doer, or 
maker. See Malfeasance; Misfeasance; 
Nonfeasance. 

FEATHEIR BED. See Pillow (Supp.). 

FEDERAL RESERVE BANK. Within 
the Meaning of Section 24, Cl. 16, of the 
Judicial Code. A federal reserve bank 
is not a national banking association within 
this section of the code which declares that 
such associations, for the purposes of suing 
and being sued, shall (except in certain cases) 
be deemed citizens of the states where they 
are located. 256 U. S. 357. 

FEE-SPLITTING. A practice in which 
part of the fee of an employment agency 
charged to the worker is paid over by the 
agency to the employer or his foreman. 
This practice is closely akin to job-selling by 
foremen and superintendents. Both "fee- 
splitting” and “job-selling” result in short- 
time employment and frequent discharges, 
for each time a job is filled a new fee is 
“split,” or a fresh price exacted. The 
resultant wastage from accelerated labor 


turnover, from extortionate and multiplied 
fees, from demoralization of workers, from 
unemployment and irregularity of employ¬ 
ment is incalculably great. 277 U. S. 367. 

This practice has been reported as prevalent 
in railroad building where it is known as the 
"three-gang system”—at any one time there 
is one gang, just discharged, on its way 
home; another at work, but on the point of 
being dismissed; a third, hired by the agency 
and on its way to the job. Id ., footnote. 

FELLATION. See Sodomy. 

FEODAL SYSTEM. See Feudal Law. 

FEODI FIRMARIUS. One who leases a 
fee farm. English. 

FEONATIO. In Forest Law. The 
fawning season of deer. English. 

FERMENTED. The terms “malt liquor” 
and “fermented liquor” in the internal 
revenue act of congress of June 6, 1872, are 
used synonymously. United States 'vs. 
Dooley, 21 Inst. Rev. Rec. 115; Nevin vs. 
Ladue. 3 Den. 437. Abbott. 

FICTIO. In Roman Law. A fiction. 
See Fiction. 

FIDELITY INSURANCE. See Insur¬ 
ance. 

FIDUCIAL. See Fiduciary. 

FILUM AQUAE. See Ad Medium Filum 
Aquae (Supp.). 

FINDING. Within the Meaning of 
Section 15 (6) of the Amended Act to 
Regulate Commerce, authorizing the 
commission to readjust divisions of joint 
rates already received only when the joint 
rate was established pursuant to a finding 
or order of the commission made under sec¬ 
tion 15 (1) or (3), after full hearing in respect 
of the specific rate. Mere genera! permission 
or suggestion concerning rates for all carriers, 
without consideration of the reasonableness 
of any particular rate, is not the “finding or 
order” referred to above. Held that it 
refers to one which, after full hearing, 
determined and prescribed a rate thereafter 
to be observed. The contrary view would 
place substantially all presently existing 
rate9 in the class with particular rates 
established by order of the commission 
after full hearing, subject them to retroactive 
adjustments, and thus destroy the practical 
value of the distinction which congress care¬ 
fully preserved, 276 U. S. 122. 

FINE ADULLANDO LEVATO DE 
TENEMENTOQUOD FUIT DE ANTIQUO 
DOMINICO. An abolished writ for dis¬ 
annulling a fine levied of lands in ancient 
demesne to the prejudice of the lord. Reg. 
Orig. 15. R.&L. 

FINE NON CAPIENDO PRO PULCHRE 
PLACITANDO. See De Fine Non Cap¬ 
iendo, etc. (Supp.). 

FINE PRO REDISS&ISINA CAPIENDO. 

See De Fine Redisseisina Capiendo 
(S upp.), 

FIRM ATI O. Doe season; supplying with 
food. English. 

FIRME. A farm. 

FIRSTS. In a sale of goods, the terms 
“firsts” and “seconds” are terms of quality. 
They are to be distinguished from the 
term “Grade A” or the like which, in refer¬ 
ence to linen, describes a particular texture. 
271 U. S. 138. 

FISHING BILL. See Discovery, Bill 
OF (Supp.). 

FISSURE VEIN. See Mines and Min¬ 
ing. 


FISTULA. In Civil Law. A pipe for 
conveying water. English. 

FITZ. A son. It is used in law and 
genealogy; as Fitzherbert, the son of Herbert; 
Fiteroy , the son of the king. Originally 
applied to illegitimate children. Wharton; 
R.&L. 

FLAGRANT DELIT. French Law. See 
Flagrante Delicto. 

FLAGRANT NECESSITY. A case of 
urgency rendering lawful an otherwise illegal 
act, as an assault to remove a man from 
impending danger. R. & L. 

FLEE TO THE WALL. To use every 
means to get away from an assailant before 
killing him. English. 

FLEMENE FRIT, FLEMENES FRIN- 
THE, FLYMENA FRYNTHE. The recep¬ 
tion or relief of a fugitive or outlaw. Jacob; 
R.&L. 

FLEMESWITE. The possession of the 
goods of fugitives. Fleta, lib. 1, cxlvii. 
R.&L. 

FLOORING, COST OF. There are three 
principal elements which enter into the com¬ 
putation of the cost of finished flooring. 
They are the cost of raw material; manu¬ 
facturing cost; and the percentage of waste 
in converting rough lumber into flooring. 
268 U. S. 568, 569. 

FLOUR. See Dockage; Grading; Wheat 
(Supp.). 

FLUXUS. In Old English Law. Flow. 
Dal. PI. 10. Burrill. 

FLYMAN, FRYMTH. The offence of 
harboring a fugitive, the penalty attached 
to which was one of the rights of the crown. 
Anc. Inst. Eng, R. & L. 

FOGEY PAY. Longevity pay. 268 U. S. 
618. 

FOIRFAULT. In Old Scotch Law. 
To forfeit. 

FOIRTHOCHT. In Old Scotch Law. 
Forethought. 

FOOD. Within the Meaning of Sec¬ 
tion 6 of the Food and Drugs Act. Includes 
all articles used for food, drink, confectionery, 
or condiment by man or other animals, 
whether simple, mixed, or compound. 265 
U. S. 442; 241 U. S. 273. See Adulterated 
(Supp.). 

FOR AN INDEFINITE TIME. Within 
the Meaning of a Phrase “to Make One’s 
Home in a Given State for an Indefinite 
Time.” For a time to which the person 
did not then contemplate an end. 232 U. S. 
624, 625. 

FORCIBLE TRESPASS. See Forcible 
Entry or Detainer. 

FOREIGN. Within the Meaning of the 
Revenue Act of 1918. When applied to a 
corporation or partnership means created 
or organized outside the United States. 
265 U. S. 154. See Corporation (Supp.). 

FOREIGN COUNTRY. A country under 
a sovereignty other than that of the United 
States. 182 U. S. 27. “By a foreign port 
may be understood a port within the domin¬ 
ions of a foreign sovereign and without the 
dominions of the United States.” Id., 
quoting 2 Gall. 501. See also 19 Johns. 
375; 18 How. 526. 

FOREIGN PORT. See Foreign Country 
(Supp.). 

FOREST RESERVE. A tract of land 
reserved in the United States as a forest to 
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protect and preserve the headwaters of 
streams. English. 

FORESTRY. The science and art of 
forming, caring for, or cultivating forests; 
the management of growing timber. Web. 
New lnt. Diet. 

FORGABULUM. See Forgavel. 

FORM. See Order Form (Supp.). 

FORMAL. In accordance with estab¬ 
lished form; relating to form as distinguished 
from substance. English. 

FORMED DESIGN. See Intention. 

FORMER ADJUDICATION. See For¬ 
mer Recovery. 

FORWARDS AND BACKWARDS. In 
Marine Insurance. A phrase meaning 
not only a ship's course from a port to its 
destination, but from one port to another in 
the course of that voyage. English. 

FOTHER. An ancient English weight 
of about a ton. English. 

FOUJDARRY ADAWLUT. The criminal 
courts of justice in India. English. 

FOURTEENTH AMENDMENT. See 
Equal Protection of the Laws; Classi¬ 
fication (Supp.). 

FRACTIONAL CURRENCY. Pieces of 
money or notes less than the unit of value. 
In the United States, pieces less than a 
dollar. English. 

FRACTIONAL QUARTER SECTION. 
In United States Public Land Law. 
A quarter section which, owing to lakes, 
rivers, or other water or waters within its 
boundaries, does not contain the full 160 
acres of land designated as a quarter section. 
English. 

FRAGILE. Brittle and easily broken. 
213 U. S. 335, quoting Circuit Court of 
Appeals. 

FRANGENTI FIDEM, FIDES FRAN- 
GATUR EIDEM. Let faith be broken 
with him who breaketh faith. R. & L. 

FRATERNAL BENEFIT ASSOCIA¬ 
TION. See Beneficial. Association. 

FRAUD. See Coercion; Pubuc Policy* 
Erroneously Allowed (Supp.). 

FRAUNC, FRAUNCHE, FRAUNKE. 
See Frank. 

FRAUNCHlSE. A franchise. English. 


FREDNITE. An ancient liberty to hold 
court and make amerciaments. English. 

FREE COMPETITION. A free and open 
market among both buyers and sellers for 
the sale and distribution of commodities. 
268 U. S. 583. Competition does not become 
less free merely because the conduct of com¬ 
mercial operations becomes more intelligent 
through the free distribution of knowledge of 
all the essential factors entering into the 
commercial transaction. Restraint upon free 
competition begins when improper use is 
made of that information through any con¬ 
certed action which operates to restrain the 
freedom of action of those who buy and sell. 
Id. 

FREEDOM OF CONTRACT. See Mo¬ 
nopoly (Supp.). 

FREIGHT LINE COMPANY. Within 
the Meaning of a Law of Minnesota 

(Acts 1907. c. 250; 1909, c. 473; 1911, c. 377). 
A company furnishing or leasing cars to 
railroads for freight transportation. 246 
U. S. 452. 

FRENCHMAN. In early times this 
term wa9 applied to every stranger or out¬ 
landish man. Bract, lib. 3, tr. 2, c. 15. 
R. & L. See Francicena. 

FRENETICUS. A madman. English. 

FRESCA. Fresh water; land floods. 
English. 

FRET. In French Law. Freight. Eng¬ 
lish. 

FRETEUR. In French Law. Freighter; 
a ship owner who let9 it out to a merchant, 
English. 

FRETTER. In French Law. To freight 
a ship; to let a ship. English. 

FRIENDLINESS. See Friendly Re¬ 
ceiverships (Supp.). 

FRIENDLY RECEIVERSHIPS. It has 
been held that there should be no “friendly*’ 
receiverships, because the receiver is an 
officer of the court and should be as free 
from “friendliness” to a party as should the 
court itself. 276 U. S. 55. 

FUEL DEPOTS. Within the Meaning 
of the Appropriation Acts. Complete 
reserve fuel stations. 275 U. S. 33. 

FUGITIVE FROM JUSTICE. A person 
charged by indictment, or affidavit before a 
magistrate, within a state with the commis¬ 
sion of a crime covered by its laws and who 
leaves the state, no matter for what purpose 


nor under what belief, becomes from the time 
of such leaving and within the meaning of the 
constitution and laws of the United States, 
a fugitive from justice. 203 U. S. 222. 

FUGITIVUS. In Civil Law. A fugitive; 
a runaway slave. Dig. 11, 4; Cod. 6, 1. 
Other definitions, Dig. 21, 1, 17. Burrill. 

FULL HEARING. One in which ample 
opportunity is afforded to all parties to make, 
by evidence and argument, a showing fairly 
adequate to establish the propriety or 
impropriety, from the standpoint of justice 
and law, of the 9tep asked to be taken. 26l 
U. S. 200, 

FUND. A collection of money for a 
specific purpose; to capitalize; to convert 
into a fund. English. See Endowment; 
Fund; Reserve Funds (Supp.). 

FUNDAMENTAL ERROR. See Error. 

FUNDED DEBT. A debt for which a 
fund has been set apart. English. 

For national debt of Great Britain, see 
National Act, 1870. 

FUNDING SYSTEM. A system of 
finance by which floating debts are changed 
into a permanent loan. English. 

FURTHER ASSESSMENT. See Ad¬ 
ditional Assessment (Supp.). 

FUTURE HOMES. Treaties making 
general reservation of very extensive areas 
“as future homes” of Chippewa Indians, are 
to be construed as excepting 9wamp lands 
which had theretofore been granted to Minne¬ 
sota. 270 U. S, 209. See Grant Hereby 
Made (Supp.). 

FUTURE SALES. See Spot Sales 
(Supp.). 

FUTURES. Sales for future delivery. 
Those who deal in “futures” on the exchange 
are divided into three classes: first, those 
who use them to hedge, i. e., to insure them¬ 
selves against loss by unfavorable changes 
in price at the time of actual delivery of 
what they have to sell or buy in their busi¬ 
ness; second, legitimate capitalists who, 
exercising their judgment as to the condi¬ 
tions, purchase or sell for future delivery 
with a view to profit based on the law of 
supply and demand; and third, gamblers or 
irresponsible speculators who buy or sell as 
upon the turn of a card. 263 U. S. 619; 
262 U. S. 1. See Spot Sales. 


G 


GAFFOLDGILD. The oayment of cus¬ 
tom or tribute. Scott; R. & L. 

GAFFOLDLAND. Property subject to 
the gaffoldgild, or liable to be taxed. Scott; 
R.&L. 

GAIN. See Income; Other Gains or 
Profits (Supp.). 

GALLI-HALFPENCE. A kind of coin 
which, with suskins and doitkin9, was 
forbidden by Stat. 3 Hen. V. c. 1. R. & L. 

GALLIVOLATIUM. A cock-shoot or 
cock-glade. R.&L. 

GARGAISON (Fr.). In French Com¬ 
mercial Law. Cargo; lading. Emerig. 
Tr. des Ass. ch. 10, sect. 1. Burrill. 

GARTER. A string or ribbon by which 
the stocking is held upon the leg; the mark 
of highest order of knighthood, ranking next 
after the nobility. Instituted by Richard I. 
at siege of Ancre. Perfected by Edward III. 
The badge of the order is the image of 
St. George, called the "George," and the 
motto is Honi soil gui mai y pcnse. Wharton; 
R. & L. 

GASOLINE. See Naphtha; Casinghead 
Gasoline; Petrol (Supp.). 

GAUGE. To measure. The distance 
between the rails of a railroad. 

Gauge, Broad. A distance between rail¬ 
way tracks of more than 56>£ inches. It 
was formerly five feet. 

Gauge, Narrow. Less than standard, 
usually twenty-four or thirty inches. 

Gauge, Standard. Distance of four 
feet eight and one-half inches. English. 

GAUGEATOR. A gauger. Cowell; R. 
& L. 

GENERAL. In its vernacular sense of 
comprehensive; relating to a whole class, 
genus, or kind. General occurs in several 
technical phrases ( g. v.). Abbott. See Gen¬ 
eral subheadings. 

GENERAL JURISDICTION. See Orig¬ 
inal Jurisdiction (Supp.). 

GENERALE. The usual commons in a 
religious house, distinguished from pietantiae, 
which on extraordinary occasions were al¬ 
lowed beyond the commons. Cowell; 
R.& L. 

GENERALE DICTUM GENERALITER 
EST INTERPRETANDUM (8 Co. 116a). 
A general expression should be interpreted 
generally. R. & L. 

GENERALS OF ORDERS. Chiefs of 
the orders of monks, friars, and religious 
societies. English. 

GENEROSUS. A gentleman. 

Generosa. A gentlewoman. See Gen¬ 
tleman. 

GEOGRAPHY. The science of the earth 
and its life; esp. descriptions of land, sea, 
and air, the distribution of plant and animal 
life, including man and his industries, with 
reference to the mutual relationship of 
these diverse elements. Web. New Int. 
Diet. 

GEOLOGICAL SURVEY. A bureau 
of the government at Washington, D. C., 
having charge of the survey of the forest 
reserves and the classification and examina¬ 
tion of their geologic structure, mineral 
resources, and products of the public domain. 
English. 

GERMANUS. Of the whole blood; of 
the same stock. English. 


GERRYMANDER. To alter the voting 
districts so that they are unfairly arranged 
for the benefit of a particular party or 
candidate. Supposed to have first been done 
by Bldridge Gerry, governor of Massachu¬ 
setts. English. 

GEST. In Saxon Law. A guest. A 
name given to a stranger on the second night 
of his entertainment in another's house. 
LL. Edw. Conf, c. 17. Burrill. 

GESTIO PRO HAEREDE. Behavior as 
heir; conduct by which the heir renders him¬ 
self liable for his ancestor's debts, as by taking 
possession of title-deeds, receiving rents, etc. 
R. & L. 

GESTOR. One who transacts business 
for another. Calv. Lex, R. & L. 

GESTU ET FAMA. See De Gestu et 
Fama (Supp.). 

GEWINEDA. The ancient convention 
of people to decide a cause. LL. -flSthel. c. 1. 
R. & L. 

GEWITNESSA. The giving of evidence 
in the ancient British law. Leg. Athel. c. 1. 
R.&L. 

GIBBET. A gallows; a post on which 
malefactors are hanged or their bodies ex¬ 
posed: one perpendicular post from top of 
which proceeds one arm. Double gibbet 
formed in shape of Roman capital T. Encycl. 
Lond. R.&L. 

GIBBET LAW. See Lynch Law. 

GIFTA AQUAE. The stream of water 
to a mill. Mon. Ang. Tom. 3. R.&L. 

GILD. In Saxon Law. A tax; a fine; 
a mulct. A corporation; a fraternity or 
society to which members makecontributions; 


a frieborg; a 
Guild; Gild. 

decennary. 

English. 

See 

GILDABLE. 

Liable to 

pay a 

gild. 


Cowell; R. & L. 

GILOUR. A cheat or deceiver who sold 
false or spurious things for good, as pewter 
for silver. Britt, c. IS. R.&L. 

GISEMENT. Cattle taken in to graze 
at a certain price; also the money received 
for grazing cattle. R.&L. 

GISER. To lie. English. 

GISLE. A pledge. Fredgisle, a pledge 
of peace. Gisleberl. an illustrious pledge. 
Gib 9 .; Camden; R. & L. 

GIST-TAKERS. See Agistor. 

GIVE PRECEDENCE. To ‘ give pre¬ 
cedence" implies recognition of superior 
importance. 271 U. S. 455. 

GLAIVE. A sword, lance, or horseman’s 
staff; one of the weapons allowed in the 
trial by combat. R. & L. 

GLANS. In Civil Law. Fruits of 
trees. English. 

GLASSMEN. Wandering rogues or 
vagrants, ljac. I. c.7. R.&L. 

GLAVEA. A handcart. Cowell; R. & L. 

GLEBA. A glebe church land; a portion 
in addition to the parsonage. Engjish. 

GLEBAE ASCRIPTITII. SeeADscRiPTi 
Glebae. 

GLEBARIAE. Turf dug out of the 
ground. English. 

GLISCYWA. A fraternity. Leg. Athel. 
c. 12. R. & L. 


GLOMERELIS. Commissioners ap¬ 
pointed to determine the differences between 
scholars in a school or university, and the 
townsmen of the place. Jacob; R. & L. 

GLOS. In Civil Law. A husband's 
sister. English. 

GLOVE SILVER. Extraordinary re¬ 
wards formerly given to officers of courts, 
etc,; money formerly given by the sheriff 
of a county in which no offenders are left for 
execution, to the clerk of assize and judges’ 
officers. Jacob; R. & L. 

GLOVES. Ancient custom on maiden 
assize, when no offender to be tried, for the 
sheriff to present the judge with a pair of 
white gloves. Immemorial custom to remove 
the glove from right hand on taking oath. 
Wharton; R. & L. 

GLUE. See Animal Glue (Supp.). 

GLYN or GLEN. A hollow between 
two mountains; a valley. Co. Litt. 5b. 
R. & L. 

GOAT, GOTE. A ditch, sluice, or gutter. 
English. 

GOGING-STOLE. See Cuckjng Stool. 

GOING CONCERN VALUE. See Going 
Value; Good Will (Supp.). 

GOING VALUE. "Going value." or 
“going concern value,” is the value which 
inheres in a plant where Its business is 
established, as distinguished from one which 
has yet to establish its business. 238 U. S. 
165. See Good Will. That there is an 
element of value in an assembled and estab¬ 
lished plant, doing business and earning 
money, over one not thus advanced, is 
self-evident. This element of value is a 
property right, and should be considered in 
determining the value of the property, upon 
which the owner has a right to make a fair 
return when the same is privately owned 
although dedicated to public use. Id. 
Included in "going value" as usually reckoned 
is the investment necessary to organizing and 
establishing the business which is not 
embraced in the value of its actual physical 
property. Id. 

GOLDA. A mine. Blount. A sink or 
passage for water. Cowell; R. & L. 

GOLDWIT or GOLDWICH. A golden 
mulct. R. & L. 

GOLIARDUS. A jester or buffoon. Mat. 
Par. 1229. R. & L. 

GOMASHTAH. In Hindu Law. An 
agent. English. 

GOOD ABEARING. See Abearance. 

GOOD COUNTRY. In Scotch Law. 
Good men of the country; competent jurors. 
English. 

GOOD JURY. One of which the mem¬ 
bers are selected from the list of special 
jurors. English. 

GOOD WILL. That element of value 
which inheres in the fixed and favorable 
consideration of customers, arising from an 
established and well-known and well-con¬ 
ducted business. 238 U. S. 164, 165. See 
Going Value (Supp.). 

GOOLE. A breach in a sea-wall or bank; 
a passage worn by the flux and reflux of the 
sea. 16 & 17 Car. II, c. 11. R. & L. 

GORCE or GORS. A weir, pool, or 
pit of water. Termea de la Ley; R. & L. 

GORE. A narrow slip of land. Kenn. 
Par. Ant. 393. Cowell?R. & L. 


( 42 ) 
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GOSSIPRKD. In the Canon Law. 

Competernity; spiritual affinity. R. & L. 

GOVERNMENTAL POWER. The feder¬ 
al constitution and state constitutions of 
the United States divide the governmental 
power into three branches. The first is the 
legislative, the second is the executive, and 
the third is the judicial. The rule is that 
in the actual administration of the govern¬ 
ment. congress or the legislature should 
exercise the legislative power, the president or 
the state executive, the governor, the execu¬ 
tive power, and the courts or the judiciary 
the judicial power, and in carrying out that 
constitutional division into three branches 
it is a breach of the national fundamental 
law if congress gives up its legislative power 
and transfers it to the president, or to the 
judicial branch, or if by law it attempts to 
invest itself or its members with either 
executive power or judicial power. This 
is not to say that the three branches are not 
co-ordinate parts of one government and 
that each in the field of its duties may not 
invoke the action of the two other branches 
in so far as the action invoked shall not be 
an assumption of the constitutional field of 
action ot' another branch. In determining 
what it may do in seeking assistance from 
another branch, the extent and character 
ol that assistance must be fixed according to 
common sense and the inherent necessities 
of the governmental co-ordination. 

The field of congress involves all and many 
varieties of legislative action, and congress 
has found it frequently necessary to use 
officers of the executive branch, within 
defined limits, to secure the exact effect 
intended by its act of legislation, by vesting 
discretion in such officers to make public 
regulations interpreting a statute and direct¬ 
ing the details of its execution, even to the 
extent of providing for penalizing a breach of 
such regulations. 276 U. S. 406; 220 U. S. 
518; 204 U. S. 364; 192 U. S. 470; 165 U. S. 
526; 214 U. S.320. 

Congress may feel itself unable con¬ 
veniently to determine exactly when its 
exercise of the legislative power should 
become effective, because dependent on 
future conditions, and it may leave the 
determination of such time to the decision of 
an executive, or, as often happens in matters 
of state legislation, it may be left to a popular 
vote of the residents of a district to be effected 
by the legislation. While in a sense one may 
say that such residents are exercising legis¬ 
lative power, it is not an exact statement, 
because the power has already been exercised 
legislatively by the body vested with that 
power under the constitution, the condition 
of its legislation going into effect being made 
dependent by the legislature on the expres¬ 
sion of the voters of a certain district. Id.. 
407. See Interstate Commerce Commis¬ 
sion; Legislative Power. 

It may be stated as a general rule inherent 
in the American constitutional system, that, 
unless otherwise expressly provided or 
incidental to the powers conferred, the legis¬ 
lature cannot exercise either executive or 
judicial power; the executive cannot exercise 
either legislative or judicial power; and the 
judiciary cannot exercise either executive 
or legislative power. 277 U. S. 201. 

Interdependence of. The iederal con¬ 
stitution nowhere expressly declares that the 
three branches of the government shall be 
kept separate and independent. AJ1 legis¬ 
lative powers are vested in a congress. 
The executive power is vested in a president. 
The judicial power is vested in one supreme 
court and in such inferior courts as congress 
may from time to time establish. The 
judges are given life tenure and a compensa¬ 
tion that may not be diminished during their 
continuance in office, with the evident purpose 
of securing them and their courts in independ¬ 
ence of congress and the executive. Complete 
independence and separation between the 
three branches, however, are not attained, 
or intended, as other provisions of the 
constitution and the normal operation of 
government under it easily demonstrate. 
By affirmative action through the veto 
power, the executive and one more than one- 
third of either house may defeat all legisla¬ 
tion. One-half of the house and two-thirds 
of the senate may impeach and remove the 
members of the judiciary. The executive 
can reprieve or pardon all offenses after their 
commission, either before trial, during trial, 
or after trial, by individuals, or by classes, 
conditionally or absolutely, and this without 
modification or regulation by congress. 
4 Wall. 380. Negatively, one house of 


congress can withhold all appropriations 
and stop the operations of government. 
The Benate can hold up alt appointments, 
confirmation of which either the constitution 
or a statute requires, and thus deprive the 
president of the necessary agents with which 
he is to take care that the laws be faithfully 
executed. 

These are some instances of positive and 
negative restraints possibly available under 
the constitution to each branch of the 
government in defeat of the action of the 
other. They show that the independence 
of each of the others is qualified and is so 
subject to exception as not to constitute a 
broadly positive injunction or a necessarily 
controlling rule of construction. The fact 
is that the judiciary, quite as much as congress 
and the executive, is dependent on the co¬ 
operation of the other two, that government 
may go on. Indeed, while the constitution 
has made the judiciary as independent of 
the other branches as is practicable, it is, as 
often remarked, the weakest of the three. 
It must look for a continuity of necessary 
co-operation, in the possible reluctance of 
either of the other branches, to the force of 
public opinion. 267 U. S. 119, 120. 

GOVERNOR. See Governmental Pow¬ 
er (Supp.). 

GRADING. Of Wheat. Includes an 
ascertainment of the proportions of clean 
wheat and of dockage in each lot of grain 
and an ascertainment of the quality of the 
wheat. 268 U. S. 193. See Dockage; 
Wheat (Supp.). 

GRAIN. Within the Meaning of the 
Future Trading Act of August 24, 1921, 
providing for the taxation of contracts for 
the sale of grain for future delivery, etc. 
The word “grain” shall mean wheat, corn, 
oats, barley, rye, flax, and sorghum. 269 
U. S. 479. See Board of Trade; Contract 
of Sale; Dockage; Grading; Wheat 
(Supp.). 

GRAMMAR SCHOOL. Intermediate 
between primary and high school. 16 Mass. 
121; 2 Russ. 501; Jac. 474, 484; 103 Mass. 
94, 97. 

GRAMMATOPHYLACIUM. In the 
Civil Law. A place for keeping writings 
and records. Dig. 48, 19, 9. 6. Burrill. 

GRANT HEREBY MADE. Within the 
Meaning of the Act of March 12, 1860, 
extending the provisions of the Swamp Land 
Act of 1850 to Minnesota and Oregon, with 
a proviso “that the grant hereby made shall 
not include any lands which the government 
of the United States may have reserved, sold, 
or disposed of (in pursuance of any law here¬ 
tofore enacted) prior to the confirmation of 
title to be made under the authority of the 
said act.” The phrase “be, and the same 
hereby are, extended” in the principal 
provision and the words “the grant hereby 
made” in the proviso signify an immediate 
extension to these new states of the grant in 
praesenti made to other states in 1850. 
270 U. S. 203, 204. See Heretofore 
Enacted (Supp.). 

GRANT OF PERSONAL PROPERTY. 
A transfer of personal property for a con¬ 
sideration, as distinguished from a gift, 
which is gratuitous; an assignment. English. 

GRANT TO USES. The common grant 
with uses superadded, which has become the 
favorite mode of transferring realty in Eng¬ 
land. Wharton; R. & L. 

GRASS WIDOW. A married woman 
who lives apart from her husband. R. & L, 

GRATIS. See A Gratia (Supp.). 

GRAVEYARD. See Grave. 

GREAT CATTLE. Beasts except sheep 
and yearlings. English. 

GREAT COUNCIL. The ancient council 
of the king of England, and out of which 
parliament grew. English. 

GREAT MEN. Temporal lords; members 
of the house of commons. English. 

GREAT ROLL. The roll in the English 
treasury containing the treasury accounts. 
English. 

GROSS DAILY RATING. See Rating 
(Supp.). 


GROSS INCOME. Within the Mean, 
ing of the Revenue Act of 1918. Includes 
gains, profits, and income derived from 
salaries, wages, or compensation for personal 
service (including in the case of the president 
of the United States, the judges of the 
supreme and inferior courts of the United 
States, and all other officers and employees, 
whether elected or appointed, of the United 
States, Alaska, Hawaii, or any political 
subdivision thereof, or the District of Colum¬ 
bia, the compensation received as such), of 
whatever kind and in whatever form paid, 
or from professions, vocations, trades, 
businesses, commerce, or sales, or dealings 
in property, whether real or personal, 
growing out of the ownership or use of or 
interest in such property; also from interest, 
rent, dividends, securities, or the transaction 
of a ny business carried on for gain or profit, 
or gains or profits and income derived from 
any source whatever. 268 U. S. 505, 506. 

Within the Meaning of the Revenue 
Act of 1918, Section 233 (b). In thecas* 
of a foreign corporation, gross income in¬ 
cludes only the gross income from sources 
within the United States, including the 
interest on bonds, notes, or other interest- 
bearing obligations of residents, corporate 
or otherwise, dividends from resident corpora¬ 
tions, and including all amounts received 
(although paid under a contract for the sale 
of goods or otherwise) representing profits 
on the manufacture and disposition of goods 
within the United States. 267 U. S. 448. 

Within the Meaning of the Revenue 
Act of 1921, Section 244 (a). In the case 
of a life insurance company, gross income 
means the gross amount of income received 
during the taxable year from interest, 
dividends, and rents. 277 U. S. 518. See 
Net Income (Supp.). 

GROSS RECEIPTS FROM OPERA¬ 
TION. Within the Meaning of the 
California Political Code, Section 3664a. 
The term “gross receipts from operation** 
is defined to include all sums received from 
business done within the state of California, 
during the year ending the thirty-first day 
of December last preceding, including the 
company's proportion of gross receipts from 
any and all sources on account of business 
done by it within the 9tate, in connection 
with other companies described in this sec¬ 
tion of the code. 275 U. S. footnote to 398. 

GROUND WRIT. Formerly a writ of 
execution could not be issued into a county 
different from that in which the venue in 
the action was laid, without first issuing a 
“ground writ" into the latter county, and 
then another writ which was called a 
“te9tum writ” into the former. English 
Common Law Procedure, Act. 1852, c. 121, 
abolished this useless process. Wharton; 
R. &. L. 

GUBERNATOR. A pilot or steersman 
of a ship. English. 

GUBERNATORIAL. Relating to a gov¬ 
ernor, or office of governor. English. 

GULTWIT or GUILTWIT. Amends 
for a trespass. R. 8c L. 

GURGES. In Old English Law. A 
gulf or deep pit of water. Co. Litt. 5b. 
Burrill. 

GURGITES. Wears. Jacob; R. 8c L. 

GUTI or GOTTI. Goths, Jutae or 
Getae, who left Germany and came to 
inhabit England at an early period. Leg. 
Edw. Conf. c. 35. R. & L. 

GWAYF. That which has been stolen 
and afterwards dropped in the highway for 
fear of a discovery. Cowell; R, & L. See 
Waifs. 

GYLPUT. The name of a court which 
was held every three weeks in the liberty 
or hundred of Pathbew in Warwick. Jacob; 
R.&L. 

GYNARCHY or GYNyECOCRACY. 
Government by a woman; a state in which 
women are legally capable of the supreme 
command, e. g., in Great Britain and Spain. 
R, &L. 

GYROVAGI. Wandering monks. Eng¬ 
lish. 

GYVES. Fetters for the legs. English. 

GYVN. A Jew. English. 
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HABE (or HAVE). A form of the 
salutatory expression ave (hail) in the 
titles of the constitutions of the Theodosian 
and Justinian codes, Burrill. 

HABEMUS OPTIMUM TESTEM, CON- 
FITENTEM RERUM (1 Phil. Ev. 397). 
We have the best witness. A confessing 
defendant; the plea of guilty by party 
accused shuts out all further inquiry. 2 
Hagg. 315. R. & L. 

HAEREDITAS NUNQUAM ASCENDIT. 
An inheritance never ascends; the right to 
an inheritance does not lineally ascend. A 
rule of the feudal law. which applied only to 
exclude the ancestors in a direct line from 
inheriting. The inheritance might ascend 
indirectly. The rule has been qualified by 
statute. Abbott. 

HASRES LEGITIMUS EST QUEM 
NUPTI/E DEMONSTRANT. The lawful 
heir is he whom marriage points out as such; 
the law regards as a son him only who is 
born in wedlock. Foundation of rules 
governing legitimacy and inheritance; bas¬ 
tards are not accepted as heirs. Abbott. 

HALIFAX INQUEST. A summary 
punishment and trial; so called from an old 
custom in dealing with thieves in the parish 
of Halifax. England. English. 

HALYMOTE. A holy or ecclesiastical 
court. R. & L. 

HAM. A place of dwelling; a home 
close; a little narrow meadow. Blount; 
R. & L. 

HANG. To be in process of settlement; 
to pend. English. 

HANSEATIC. Pertaining to the Hanse 
towns or to their confederacy; commercial 
cities of twelfth century for the protection 
of their commerce. At present consists of 
Hamburg, Lubeck, and Bremen. Wharton; 
R.&L. 

HARD PAN. a layer of rock or pieces 
of rock under loose soil. English. 

HARMLESS ERROR. See Error. 

HAZARD. Something more than the 
mere possibility of injury which is always 
present. 259 U. S. 528. 

HE WHO COMES INTO EQUITY 
MUST COME WITH CLEAN HANDS. 
Thus although an infant is not generally 
liable on his contracts, yet he cannot make 
use of his own fraudulent acts as a means 
whereby to benefit himself. R. & L. 

HEADBOROUGH. A chief of the frank 
pledge or ten pledges in a borough; a kind 
of constable. English. The head, chief, or 
principal man of a borough, or tithing. 1 
Bl. Com. 114, 355; Finch's Law, b. 4, c. 25. 

HEARING. See Full Hearing; Unfair 
Hearing (Supp). 

HEARTHFESTE. Fixed to the house 
or hearth. English. 

HEDGE. See Futures (Supp.). 

HEGUMENOS. The leader of the monks 
in the Greek Church. R. & L. 

HEIR, INSTITUTE. In Scotch Law. 
The first person to whom an estate is given 
by destination or limitation. English. 

HEIR, MALE. In Scotch Law. An 
heir institute who is the nearest male relation 
of the deceased. English. 

HEIR OF CONQUEST. In Scotch Law. 
An heir of property or rights which the 


deceased did not acquire by inheritance, 
English. 

HEIR OF LINE. In Scotch Law. A 
blood relative who succeeds to property 
which deceased acquired by inheritance. 
English. 

HEIR OF PROVISION. In Scotch Law. 
An heir because of a provision in a deed or 
other instrument of writing. English. 

HEIR OF TAILIZE. In Scotch Law. 
One who inherits an estate which would not 
have passed to him by law. English. 

HEIR, SPECIAL. The heir in tail, who 
may or may not be heir general. English. 

HEIR, SUBSTITUTE. In Scotch Law. 
One of several heirs technically described. 
English. 

HEIR, SUBSTITUTE, IN A BOND. In 
Scotch Law. One who is to be paid the 
amount mentioned in a bond on or after the 
death of a creditor. English. 

HENCE. Hereinafter; from this time; 
in the future; from this cause; consequently. 
English. 

HENRICUS VETUS. Henry the old; 
applied to King Henry I. English. 

HERDEWICH. A grange or place for 
cattle and husbandry. English. 

HERETOFORE ENACTED. Within 
the Meaning of the Act of March 12, 
I860, extending the provisions of the Swamp 
Land Act of 1850 to Minnesota and Oregon, 
with a proviso “that the grant hereby made 
shall not include any lands which the govern¬ 
ment of the United States may have reserved, 
sold, or disposed of (in pursuance of any law 
heretofore enacted) prior to the confirma¬ 
tion of title to be made under the authority 
of the said act." The words “heretofore 
enacted" are words of limitation and cannot 
be disregarded. They show that it is not 
intended to have the same meaning as if it 
said, “in pursuance of any law," and that 
what it means is any treaty or statute thereto¬ 
fore made or enacted. 270 U. S. 207. See 
Grant Hereby Made (Supp.). 

HET/ERARCHA. The head of a religious 
house; the head of a college; the warden of a 
corporation. R. & L. 

HET/ERIA. In Roman Law. A com¬ 
pany or society. English. 

HEUVELBORGH. A surety for debt. 
Du Fresne; R. & L. 

HEYBOTE. See Haybote. 

HEYLODE. A customary burden im¬ 
posed upon inferior tenants for repairing the 
hedges. English. 

HEYMECTUS. A hay-net; a net for 
catching conies. Cowell; R. & L. 

HIBERNAGIUM. The season for sowing 
winter com [grain]. Cowell; R. & L. 

HIGHER AND LOWER SCALE. Refers 
to practice in English Supreme Court of 
Judicature to the two scales regulating the 
fees of the court and the fees which solicitors 
are entitled to charge. See Chapman vs. 
M. R. Co., 5 Q. B. D. 167, 431; Duke of 
Norfolk vs. Arbuthnot, 6 Q. B. D. 190. R. & 
L. 

HIGHNESS. A title of honor given to 
princes. The kings of England before the 
rime of James I., were not usually saluted 
with title of “Majesty," but with that of 
1 ' Highness." The children of crowned heads 
generally receive the style of “Highness.” 
Wharton; R. & L. 


HIGHWAY ACT. In English Law. 

The statute of 5 & 6 Will. IV. c. 50, 3; 
Steph. Com. 258. Burrill. 

Highway Acts. Statutes relating to the 
laying out and maintenance of highways. 
English. 

HIGHWAY, COMMON. See Common 
Highway. 

HIGHWAY ROBBERY. Robbery upon 
the public highway; at one time punishable 
by death in England. In some of the 
United States a jury has power to fix sentence 
for highway robbery at imprisonment for 
life. English. 

HIKENILDE STREET. One of the 
four Roman roads of Britain, leading from 
St. David’s to Tynemouth. R. & L. 

HILARY RULES. A collection of forms 
and orders which modified the pleading and 
practice in the English superior courts of 
common law established 1834. English. 

HINDU. See Caucasian (Supp.). 

HINDUSTAN. See Race (Supp.). 

HIRCISCUNDA. See Herciscunda. 

HIS TESTIBUS.' These witnesses; the 
attestation clause in deeds, English. 

HITHERTO. To this time. English. 

HLAF /ETA. A servant fed at his 
master’s cost. R. & L. 

HLAFORD. A great lord with vassals; 
to him landless men might commend them¬ 
selves. He was answerable to produce 
them when wanted for the purposesof justice. 
R.&L. 

HOASTMEN. An ancient guild or 
fraternity in Newcastle-upon-Tyne, engaged 
in selling or shipping coal. Stat. 21 Jac. I. 
c. 3, II12. R.&L. 

HOBLERS. Light horsemen or tenants 
bound to maintain a cavalry to give notice 
of an invasion; those who used bows and 
arrows. English. 

HOCCUS SALTIS. A hoke. hole, or 
lesser pit of salt. Cowell; R. & L. 

HOCKETTOR. An old or incapacitated 
knight; a basket carrier. English. 

HOGASTER. A little hog; a young 
sheep. Cowell; R. & L. 

HOLDES. Bailiffs of a town or city; a 
general. English. 

HOMES. See Future Homes (Supp.). 

HOMESTEAD. Under the constitution 
and statutes of Oklahoma, the family home¬ 
stead of an Indian may include his tribal 
"homestead" allotment as well as his tribal 
“surplus" allotment. 264 U. S. 492. 

HOMONYMIAE. In Civil Law. Cases 
wherein the law was laid down or stated 
more than once. English. 

HONESTE VIVERE. To live honorably. 
One of the three general precepts adopted by 
Justinian as the fundamental principles of 
the law. Abbott. See Alterum Non Lae- 
dere (Supp.). 

HONESTUS. Of good standing. 

HONORARIUM JUS. In the Roman 
Law. The law of the praetors and the 
edicts of the aediles. R. & L. 

HONORARY TRUSTEES. Trustees to 
preserve contingent remainders, so cal lea 
because they are bound in honor only, to 
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decide on the most proper and prudential 
course. Lew. Trusts. 408. R. & L. 

HONTFONGKNETHEF or HONFAN- 
GKNETHKF. A thief taken with the thing 
stolen in his hand. Cowell; R. & L. See 
Hand-Habkno. 

HONY. Evil; shame; disgrace. English. 

HORN. See Hornixg. 

HORN WITH HORNorHORN UNDER 
HORN. The promiscuous feeding of bulls 
and cows, or all horned beasts that areallowed 
to run together upon the same common. 
SpeL; R. & L. 


HOST PLANT. In reference to a com¬ 
municable plant disease, “host plant’* is 
the source of the disease. 276 U. S. 277. 

HOSTELER or HOSTLER. An inn¬ 
keeper. R. & L. 

HOUSE OF REFORM. See Reforma¬ 
tory. 

HOW NEAR. See Locality (Supp.). 

HYPOTHECA. The civil-law name for 
a species of contract; being a kind of pledge 
in which the pledgor or debtor retained 
possession and enjoyment of a thing; corre¬ 
sponded to the substance of the modern 
contract of mortgage. Abbott. 


HYPOTHECATION BOND. A bot¬ 
tomry bond. English. 

HYPOTHESIS. A logical supposition, 
English. 

HYRNES. Parish. R. & L. 

HYSTEROPOTMOI. Those who, 
thought dead, had, after a long absence in 
foreign countries, returned safely home. 
A mong Romans, these not permitted to 
enter own homes through door but received 
at a passage opened in the roof. Encycl. 
Lond. R. & L. 
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ID CERTUM EST QUOD CERTUM 
REDDI POTEST. That is certain which 
can be made certain; whatever can be reduced 
to certainty is sufficiently certain. Abbott. 
2 Bl. Com. 143; 2 Kent’s Com. 462. 

IDENTIFICATION. See Identity. 

IDONIETAS. In Old English Law. 

Competency; fitness. English. 

IGNORANTIA FACTI EXCUSAT; IG- 
NORANTIA JURIS NON EXCUSAT. 
Ignorance of fact excuses; ignorance of law 
does not excuse. 1 Col. 177. Abbott. 

ILLEGAL INTEREST. See Usury. 

IMAN, IMAM, IMAUM. A Moham¬ 
medan prince having supreme spiritual as 
well as temporal power; a regular priest of 
the mosque. R. & L. 

IMBEZZLE. Old form. See Embezzle¬ 
ment. 

IMITATION. The making of one thing 
in the likeness of another. Under counter¬ 
feit law see 7 Pet. (U. S.) 136. See Coun¬ 
terfeit. 

IMMEMORIAL. Beyond the memory 
of man; before the time of Richard I.; before 
the year 1189. See Time Immemorial. 

IMMIGRANT. Within the Meaning 
of the Immigration Act of 1924. Any 
alien departing from any place outside the 
United States destined for the United States, 
except an alien entitled to enter the United 
States solely to carry on trade under and in 
pursuance of the provisions of a present 
existing treaty of commerce and navigation. 
268 U. S. 344, 345. See Quota; Alien 
Immigrants. 

IMMINENT DANGER. In relation to 
homicide in self-defence. See Self-Defence. 

IMMISCERE (Lat.). In the Civil Law. 
To mix or mingle with; to meddle with; to 
join with. Calv. Lex. To take or enter upon 
an inheritance. Dig. 1, 17, 36. Burrill. 

IMMITTERE (Lat.). In the Civil Law. 
To put or let into, as a beam into a wall. 
Calv. Lex.; Dig. 50, 17, 242, 1. Burrill. 

IMMORAL. Contrary to public policy; 
illegal. 

Immoral Contracts. Agreements in 
which the consideration is against good 
morals or public policy. English. 

IMMUNITY FROM SUIT. Immunity 
from suit is a high attribute of sovereignty— 
a prerogative of the state itself. “This can¬ 
not be availed of by public agents when sued 
for their own torts. The eleventh amend¬ 
ment was not intended to afford them free¬ 
dom from liability in any case where, under 
color of their office, they have injured one 
of the state's citizens. To grant them such 
immunity would be to create a privileged 
class free from liability from wrongs inflicted 
or injuries threatened. Public agents must 
be liable to the law, unless they are to be put 
above the law.” 271 U. S. 431, quoting 221 
U. S. 642. 

IMPAIR. To weaken, diminish, or relax, 
or otherwise affect in an injurious manner. 
6 Otto (U. S.) 600; 4 Litt. (Ky.) 53; 4 Mete. 
(Ky.) 294. R. & L. 

IMPARCARE (L. Lat.). In Old English 
Law. To impound. Reg. Orig. 92b. 

To shut up or confine in prison. Bract, 
fol. 124. Burrill. 

IMPATRONIZATION. The act of put¬ 
ting into full possession of a benefice. R. St L. 


IMPEDITOR. The disturber in quart 
tmpedil . English. 

IMPERFECT WAR. See War, Perfect 
and Imperfect (Supp.). 

IMPETRARE (Lat.). In Old English 
Practice. To obtain by request, as a writ or 
privilege. Bract, fol. 57, 172b. Burrill. 

IMPLIED CONTRACTS. See Contract 
(S upp.). 

IMPOSTS. See Duties and Imposts 
(S upp.). 

IMPROPRIATOR. A layman who has 
obtained control of church property or 
revenue. English. See Impropriation. 

IMPROVEMENT. See Patent, Pioneer 

(Supp.). 

IMPROVER. See Infringer (Supp.). 

IN AUTRE SOILE (L. Fr.). In or on 
another's land. Dyer, 36b. (Fr. Ed.). Burrill. 

IN EXITU (L. Lat.). In issue. 12 Mod. 
372. Burrill. 

IN FACIE CURIAE. In open court 
( q.v .). 267 U. S. 536. 

IN INVIDIAM. To excite a prejudice. 
R.&L. 

IN MOTION. See Motion (Supp.). 

IN OPEN COURT, Under the eye or 
within the view of the court. 267 U. S. 535. 

Contempt in Open Court. To preserve 
order in the court room for the proper conduct 
of business, the court must act instantly to 
suppress disturbance or violence or physical 
obstruction or disrespect to the court when 
occurring in open court. There is no need 
of evidence or assistance or counsel before 
punishment, because the court has seen the 
offence. Such summary vindication of the 
court's dignity and authority is necessary. 
It has always been so in the courts of the 
common law and the punishment imposed 
is due process of law. 267 U. S. 534. In 
128 U. S. 289 it was held that a court of the 
United States upon the commission of a 
contempt in open court might upon its own 
knowledge of the facts without further proof, 
without issue or trial, and without hearing 
an explanation of the motives of the offender, 
immediately proceed to determine whether 
the facts justified punishment and to inflict 
such punishment a9 was fitting under the law. 
Id.. 534, 535. See In the Presence of 
the Court. 

When the contempt is not in open court, 
however, there is no such right or reason in 
dispensing with the necessity of charges and 
the opportunity of the accused to present his 
defence by witnesses and argument. Id., 
536. Due process of law in the prosecution 
of contempt, except of that committed in 
open court, requires that the accused should 
be advised of the charges and have a reason¬ 
able opportunity to meet them by way of 
defence or explanation. Id., 537; 131 U. S. 
267. See Contempt. 

IN PLACE. Relating to mines. See 
Mines and Mining. 

IN PURSUANCE OF ANY LAW. See 
Heretofore Enacted (Supp.). 

IN RESTRAINT OF TRADE. See 

Monopoly (Supp.). 

IN THE COURSE OF PROFESSIONAL 
PRACTICE ONLY. See To a Patient 
(Supp.). 

IN THE FACE OF THE COURT. In 
open court (tf.r.). 267 U. S. 536. 
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IN THE PRESENCE OF THE COURT. 
The court, at least when in session, is present 
in every part of the place set apart for its 
own use, and for the use of its officers, jurors, 
and witnesses; and misbehavior anywhere in 
such place i9 misbehavior in the presence 
of the court. 267 U. S. 535. See In Open 
Court (Supp.). 

IN TRANSIT. See Transit (Supp.). 

INADEQUATE. Insufficient. 

Inadequate Damages. See Damages. 

Inadequate Price. See Adequate 

(Supp.). 

INAEDIFICATIO (Lat.). In the Civil 
Law. Building on; the building on another’s 
land, with one’s own materials; building On 
one's own land with another's materia). 
1 Mackeld. Civ. Law, 283. ^268. Burrill. 

INANTEA (L. Lat.). From this day 
forth. Burrill. 

INBOUND COMMON. An unenclosed 
common, marked out, however, by bound¬ 
aries. R. & L. 

INCARCERATION. See Imprisonment. 

INCHARTARE. To give or grant and 
assure anything by a written instrument. 
R. & L. 

INCIDERE. In Civil and Old English 
Law. To fall into; to fall out; to happen; 
to come to pass; to fall under or upon; to 
become subject or liable to. Calv. Lex. 
Bris9onius; Burrill. 

INCILE. In Civil Law. A trench; a 
ditch; a well. English. Dig. 43, 21, 1, 5. 

INCISED WOUND. In Medical Juris¬ 
prudence. A cut or incision on a human 
body; a wound made by a cutting instrument, 
such as a razor. Burr. Circ. Evid. 693; 
Wharton & Stille’s Med. Jur. 1808. Burrill. 

INCITE. To urge or stimulate a person 
to commit a crime. English. 

INCIVILE. Irregular; against due course 
of law. English. 

INCIVISM. Unfriendliness to the state 
or government of which one jb a citizen. 
R. & L. 

INCLAUSA. A home; close or enclosure 
near a house. Cowell; R. & L. 

INCLUDE. To confine within; to hold; 
to contain; to shut up, a9, the shell of a nut 
includes the kernel; a pearl is included in the 
shell. To comprehend, as a genus the species, 
the whole a part, an argument or reason the 
inference; to contain; to embrace; to relate 
to; to pertain to; as Great Britain includes 
England, Scotland, and Wales. 221 U. S. 
461, quoting Webster. 

To confine within something; bold as in 
an inclosure; to inclose; to contain. To com¬ 
prise as a part, or as something incident or 
pertinent; comprehend; take in; as the 
greater includes the less; the Roman Empire 
included many nations. 221 U. S. 465, 
quoting the Century Dictionary. 

Including. The participle of the word 
"include.” Being a participle it is in the 
nature of an adjective and is a modifier. The 
word "including" as a word of enlargement 
is its exceptional sense. Id., 466. See also 
147 Fed. Rep. 199; 106 Fed. Rep. 73; 75 
N. Y. Supp. 750. 

INCOME. Within the Meaning of the 
Sixteenth Amendment and in the various 
revenue acts subsequently passed.. "Income” 
has been taken to mean the same thing as 
used in the Corporation Excise Tar Act of 
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1009 . 271 U. s. 174; 255 U. S. 519; 247 U. S. 
, 1 . 15 , Alter full consideration the United 
States Supreme Court declared that income 
may be defined as gain derived from capital, 
from labor, or from both combined, including 
nrotit gained through SAle or conversion of 
capital. Id.) 231 U. S. 415; 252 U. S. 207; 
247 1*. S. 185. And that definition has been 
to and applied repeatedly. Id.) 
633; 268 U. S. 167; 265 U. S. 194; 
252-25.1; 25 7 U, S. 169; 255 U. S. 
555; 255 l\ S. 518. In determining what con¬ 
stitutes income, substance rather than form 
is to be given controlling weight. Id.) 252 
U. S. 206. The mere diminution of loss is 
not gain, profit, or income. Id., 175. See 
GROSS Income; Paid. 


247 
adhered 

268 U. S 
259 C S 


INCOME TAX. A recognised method of 
distributing the burdens of government, 
favored because requiring contributions from 
those who realize current pecuniary benefits 
under the protection of the government, and 
because the tajc may be readily proportioned 
to their ability to pay. 252 U. S. 51. See 
Taxation. Power of (Supp.). 


INCOPOLITUS. A proctor; a vicar. 
English. 

1NCORPORAMUS (L. Lat.). We in¬ 
corporate. One of the word9 by which a 
corporation may be created in England. 
1 Bl. Com. 473. Burrill. 


INCUMBRANCER. The holder of an 
incumbrance, t. &. a mortgage, on the 
estate of another. R. & L. 


INCURRAMENTUM. The liability to a 
fine, penalty, or amerciament. Cowell; R. & L. 

INDE. Thence; thereof; therefrom; there¬ 
upon. Enghsh. 

INDEBITUM (Lat.). In the Civil Law. 
Not due or owing. Dig. 12, 6; Calv. Lex. 
Burrill. 

INDEFINITE TIME. See For an In¬ 
definite Time (Supp.). 

INDETERMINATE PERMIT. Within 
the Meaning of the Public Utility 
Law of 1911, Section 1797m-l. The 
term “indeterminate permit” shall mean 
and embrace every grant, directly or in¬ 
directly, from the state, to any corporation, 
company, individual, association of indi¬ 
viduals, their lessees, trustees, or receivers 
appointed by any court whatsoever, or 
power, right, or privilege to own, operate, 
manage, or control any plant or equipment 
or any part of a plant or equipment within 
the state for the production, transmission, 
delivery, or furnishing of heat, light, water, or 
power, either directly or indirectly, to or 
for the public. 263 U. S. 132. 

INDEX. That part of a book which 
gives in alphabetical order a brief summary 
of the contents. English. 

INDEX AD SECT AM. Index of instru¬ 
ment delivered or made to a plaintiff in a 
cause. 

INDEX, DIRECT. Names of first parties 
to recorded instruments. 

Index, Indirect. Names of second 
parties to recorded instruments. English. 

INDIA. See Race (Supp.). 

INDIAN. See Tribe (Supp.). 

INDIAN TRIBE. Within the Meaning 
of the Acts of 1834, C. 161, Sec. 12, 4 
Stat. 73k), and 1851, C. 14, Sec. 7, 9 Stat. 
587. The term “indian tribe” was here 
used in the sense of “a body of Indians of 
tbe same or similar race, united in a com¬ 
munity under one leadership or government, 
and inhabiting a particular though sometimes 
ill-defined territory.” 271 U. S. 442, quot¬ 
ing 180 U. S. 266. In that sense the term 
includes the Pueblo Indians. Id. See Any 
Tribe of Indians. 

INDIAN WARS. See War, Perfect and 
Imperfect (Supp.). 

INDIGNITY. Applied to divorce pro¬ 
ceeding. See Divorce. 

INDUMENT. Sec Endowment. 

INDUSTRIAL TRACK. Within the 
Meaning of Paragraph 22 of the Trans¬ 
portation Act, 1920. Such tracks as spur, 
industrial, team, switching, or side tracks 
are commonly constructed either to improve 


the facilities required by shippers already 
served by the carrier or to supply the facili¬ 
ties to others. w|io being within the same 
territory and similarly situated are entitled 
to like service f roin the carrier. The question 
whether the construction should be allowed 
or compelled depends largely upon local 
conditions which the state regulating body 
is peculiarly fitted to appreciate. Moreover, 
the expenditure involved is ordinarily small. 
But where the proposed trackage extends 
into territory not theretofore served by the 
carrier, and particularly where it extends 
into territory already served by another 
carrier, its purpose and effect are, under the 
policy of congress, of national concern. 
For invasion through new construction of 
territory adequately served by another 
carrier, like the establishment of excessively 
low rates in order to secure traffic enjoyed 
by another, may be inimical to the national 
interest. 270 U. S. 278. See Extension of 
Railroad (Supp.). 

INEQUALITY. See Concession (Supp.). 

INEWARDUS, A guard; a watchman. 
Domesd. R. & L. 

INFANTIA. In Civil Law. The period 
of infancy between birth and the age of 
seven years. Calv. Lex. R. & L. 

INFANTS’ MARRIAGE SETTLEMENT 
ACT. Infant male, not under twenty years, 
or infant female, not under seventeen years, 
may with sanction of court of chancery to 
be obtained on petition, make a valid and 
binding settlement of his or her property 
upon occasion of his or her marriage, except 
as regards estates tail and power of appoint¬ 
ment, such settlement will hold good, even 
though the infant settlor should die under 
age of twenty-one. Stat. 18 & 19 Viet. c. 43. 
Brown; R. & L. 

INFECTION. Taint of illegality. Eng¬ 
lish. 

INFENSARE CURIAM. A court when 
it suggests to counsel something he has 
forgotten or is ignorant of. English. 

INFERENTIAL. Presumptive; deduci- 
ble by inference. English. 

INFEUDATION. The placing in posses¬ 
sion of a freehold estate; also the granting of 
tithes to mere laymen. R. & L. 

INFICIARI (Lat.). In the Civil Law. 
To deny; to refuse to pay a debt or restore a 
pledge. Calv. Lex. Burrill. 

INFIDUCIARE. In Old Law. To pledge 
property. English. 

INFRA ANNOS NUBILER. Under mar¬ 
riageable years. English. 

INFRA FUROREM (L. Lat ). During 
madness; while in a state of insanity. Bract, 
fol. 19b. Burrill. 

INFRA LIGEANTIAM REGIS. Within 
the king’s ligeance. Comb. 212. Burrill. 

INFRA METAS. Within the bounds or 
limits. Burrill. 

INFRA QUATUOR MARIA. Within 
the four seas. Litt. Sect. 157. Within the 
kingdom of England and the dominions of 
tbe same kingdom. Co. Litt. 107a. Burrill. 

INFRINGER. In Patent Law. An 
improver who appropriates, without license, 
the basic patent of another. 275 U. S. 328. 

INFULA. A priest’s garment; a cas¬ 
sock. English. 

INGRATITUDE. In Roman law in¬ 
gratitude was, and in French law is, but in 
the English law is not, a sufficient cause for 
revoking a donation or gift of property, or 
of liberty. R. & L. 

INHOC. A corner in a common field . 
cultivated. English. 

INHONESTUS. In Old English Law. 

Not in proper order. English. 

INIQUITY. In Scotch Law. A decision 
by an inferior j udge, contrary to law. English, 

INJUSTICE. Denial of justice; an act 
contrary to equity. English. 

INLANTAL. INLANTALE. Demesne or 
inland, opposed to delantal or land tenanted. 
Cowell; R. fit L. 


INLAUGHE. In Old English Law. 

Under the law. English. 

IN-LAW. To restore to civil rights; to 
restore to the protection of the law. English. 

INLEASED. In tangled and snared. A 
word used in a champion's oath. English. 
Inst. 247. 

INLEGIARE. To admit a person to the 
protection of the law, after undergoing a 
legal punishment for a delinquency. R. & L. 

INNER BARRISTER. In England, a 
barrister admitted within the bar; a queen's 
counsel. English. 

INNER HOUSE. The name given to the 
chamber where the first and second divisions 
of the court of sessions in Scotland hold 
their sittings. R. & L. 

INQUILINUS. In Roman Law. The 
hirer of a house; a tenant of a house in a city. 
English. 

INQUIRENDO. An authority given to 
some official person to institute an inquiry 
concerning the crown’s interests. R. & L. 

INQUIRY. See Judicial Inquiry 

(Supp.). 

INSCRIBERE. In Civil Law. To 
subscribe an accusation; to bind one’s self, 
in case of failure to prove an accusation, to 
suffer the same punishment which the ac¬ 
cused would have suffered had he been 
proved guilty. Calv. Lex. Burrill. 

INSETENTA. An inditch or grave in a 
ditch. R. & L. 

INSIDIOUS MACHINATIONS. With¬ 
in the Meaning of Article 1269 of the 
Philippine Civil Code. A deceitful scheme 
or plot with an evil design, or. in other words, 
with a fraudulent purpose, 213 U. S. 430. 

INSIGNIA. Ensigns or arms; distinctive 
marks; characteristics. R. & L. 

INSINUATION.Lat.). In Old English 
Law. Information or suggestion. Reg. 
Jud. 25, 50. Burrill. 

INSPECTATOR. A prosecutor or ad¬ 
versary. R. & L. 

INSTITUTIO HAEREDIS. In Roman 
Law. The appointment of the haeres in 
the will; corresponds nearly to nomination of 
an executor in English law. Without such 
an appointment the will was void at law, 
but the praetor would, under certain circum¬ 
stances, carry out the intentions of the testa¬ 
tor. Brown; R. & L. 

INSTITUTIONES. See Institutes. 

INSUCKEN MULTURES. See Thir- 

LACE. 

INSURANCE. Sec Insurance Carrier; 
Retrocession Contracts (Supp.). 

INSURANCE CARRIER. Within the 
Meaning of the Compensation Law 
as Amended by the Laws of 1922. The 
state fund, or corporation or association 
with which an employer has insured, or an 
employer permitted to become a “self- 
insurer.” 265 U. S. 373, footnote. 

INSURANCE COMPANY. See Cor¬ 
poration; Mutual. Level Premium Plan; 
Reserve Funds (Supp.). 

INTAKES. Temporary inclosurcs made 
of waste lands; that which is taken in as 
parks from a farm. English. Elt. Com. 277. 

INTANGIBLE PROPERTY. See Prop¬ 
erty. 

INTEND. To act the mind upon as a 
purpose to be effected. English. 

INTENT. As vaguely used in ordinary 
legal discussion means no more than knowl¬ 
edge at the time of the act that the con¬ 
sequences said to be interfiled will ensue. 
Even less than that will satisfy the general 
principle of civil and criminal liability. But 
when words arc used exactly, a deed is not 
done with intent to produce a consequence 
unless that consequence is the aim of the deed. 
It may be obvious, and obvious to the actor, 
that the consequence will follow, and he may 
be liable for it even if he regrets it, but he 
doeB not do the act with intent to produce 
It unless the aim to produce it is the proxi¬ 
mate motive of the specific act, although 
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there may be some deeper motive behind. 
250 U. S. 626, 627. 

INTER CONJUGES. Between husband 
and wife. R. & L. 

INTER RUSTICOS. Among the illiter¬ 
ate or unlearned. R. & L. 

INTERCOMMUNING. Letters from 
Scotch privy council passing in the king’s 
name, charging the lieges not to reset, supply, 
or intercommune with the persons thereby 
denounced under pain of being repute art and 
part in their crime and dealt with accordingly; 
and desiring all sheriffs, bailies, etc., to 
apprehend and commit such rebels to prison. 
Bell; Abbott. 

INTERCONTINENTAL RAILWAY 
COMMISSION. Organized to examine 
the routes and furnish estimates of cost, etc., 
for an intercontinental railway to connect 
the United States with other republics on the 
American continent; headquarters in Wash¬ 
ington, D. C. English. 

INTERCOURSE. Communication, cor¬ 
respondence, or association. English. 

INTEREST. A means of compensation. 
266 U. S. 307. A consideration paid for the 
use of money or for forbearance in demanding 
it when due. Id. See Beneficial Use; 
Penalty. 

INTERMEDDLE. Forbidding defendant 
to intermeddle with property, means to 
meddle with it improperly; to do something 
to or with it that may affect injuriously 
the plaintiff's right in the action. McQueen 
vs. Babcock, 41 Barb. 337. Abbott. 

INTERMEDIARY. One who negotiates 
a matter between two persons; a broker. 
English. 

INTERNATIONAL COMMERCE. See 
Commerce with Foreign Nations. 

INTERNUNCIUS. A messenger between 
others. English. 

INTERPRETATION. See Punctua¬ 
tion (Supp.). 

INTERRUPTIO (Lat.). Interruption. A 
term used both in the civil and common law 
of prescription. 2 Inst. 654. Burrill. 

INTERSTATE COMMERCE. Inter¬ 
state commerce—if not always, at any rate 
when the commerce is transportation—is 
an act. The act of interstate commerce is 
done by the labor of men and with the help 
of things; and these men and things are the 
agents and instruments of the commerce. 
If the agents or instruments are destroyed 
while they are doing the act, commerce is 
stopped; if the agents or instruments are 
interrupted, commerce is interrupted; if the 
agents or instruments are not of the right 
kind or quality, commerce in consequence 
becomes slow or costly or unsafe or other¬ 
wise inefficient; and if the conditions under 
which the agents or instruments do the work 
of commerce are wrong or disadvantageous, 
those had conditions may and often will 
prevent or interrupt the act of commerce or 
make it less expeditious, less reliable, less 
economical, and less secure. 223 U. S. 48. 
See Commerce. 

Coal mining is not interstate commerce 
and obstruction of coal mining, though it 
may prevent coal from going into interstate 
commerce, is not a restraint of that commerce 
unless the obstruction to mining is intended 
to restrain commerce in it or has necessarily 
such a direct, material, and substantial effect 
to restrain it that the intent reasonably 
must be inferred. 259 U. S. 410, 411. 

The negotiation of sales of goods which 
are in another state, for the purpose of intro¬ 
ducing them into the state in which the 
negotiation is made, is interstate commerce. 
268 U. S. 335; 264 U. S. 150; 227 U. S. 389; 
203 U. S. 507; 153 U. S. 289; 120 U. S. 497. 

An expressed purpose to prevent possible 
frauds is not enough to justify legislation 


which really interferes with the free flow of 
legitimate interstate commerce. Id.. 336. 
See Wheat. 

INTERSTATE COMMERCE COMMIS¬ 
SION. One of the great functions conferred 
on congress by the federal constitution is 
the regulation of interstate commerce and 
rates to be exacted by interstate carriers for 
the passenger and merchandise traffic. The 
rates to be' fixed are myriad. If congress 
were to be required to fix every rate, it would 
be impossible to exercise the power at all. 
Therefore, common sense requires that in 
the fixing of such rates, congre99 may provide 
a commission, as it does, called the Interslate 
Commerce Commission, to fix those rates, after 
hearing evidence and argument concerning 
them from interested parties, all in accord 
with a general rule that congress first lays 
down, that rates shall be just and reasonable 
considering the service given, and not dis¬ 
criminatory. 276 U. S. 408. 

As said by the United States Supreme 
Court in 224 U. S. 214, "The congress may 
not delegate its purely legislative power to a 
commission, but. having laid down the gen¬ 
eral rules of action under which a commission 
shall proceed, it may require of that com¬ 
mission the application of such rules to 
particular situations and the investigation 
of fact9, with a view to making orders in a 
particular matter within the rules laid down 
by the congress.” Id. 

The principle upon which such a power is 
upheld in state legislation is 9tated by Judge 
Mitchell in 38 Minn. 298-302: "If such a 
power is to be exercised at all, it can only be 
satisfactorily done by a board or commission, 
constantly in session, whose time is exclu¬ 
sively given to the subject, and who, after 
investigation of the facts can fix rates with 
reference to the peculiar circumstances of 
each road, and each particular kind of busi¬ 
ness, and who can change or modify these 
rates to suit the ever-varying conditions 
of traffic. Our legislature has gone a step 
further than most others, and vested our 
commission with full power to determine 
what rates are equal and reasonable in each 
particular case. Whether this was wise or 
not is not for U9 to say; but in doing so we 
cannot see that they have transcended their 
constitutional authority. They have not 
delegated to the commission any authority 
or discretion as to what the law shall be 
—which would not be allowable—but have 
merely conferred upon it an authority and 
discretion, to be exercised in the execution 
of the law, and under and in pursuance of it. 
which is entirely permissible. The legis¬ 
lature itself has passed upon the expediency 
of the law, and what it shall be. The com¬ 
mission is intrusted with no authority or 
discretion upon these questions.” Id., 
408, 409. 

INTERVENE, v. Literally {inter, be¬ 
tween, and venire, come), to come between. 
223 U. S. 330, quoting Webster and Century 
dictionaries. In legal proceedings, the word 
covers the right of one to interpose in, or 
become a party to, a proceeding already 
instituted, as a creditor may intervene in a 
foreclosure suit to enforce a lien upon 
property or some right in connection there¬ 
with; a stockholder may sometimes inter¬ 
vene in a suit brought by a corporation; the 
government is sometimes allowed to inter¬ 
vene in suits between private parties to pro¬ 
tect a public interest. Id. 

INTITLE. An old form of entitle. 6 Mod, 
304. Burrill. 

INTOLERABLE CRUELTY. In Law 

of Divorce. See Divorce. 

INTOXICATING LIQUOR. See Liquor 
(Supp.). 

INTRA. Within. See also titles under 
Infra. 

INTRA MOENIA. Within the walls; 
domestic. English. 


INTRA PARIETES. Between the walls; 
among friends out of court; without contest. 
English. 

INTRA QUATUOR MARIA. Within 
thefourseas. English. 

INTRANSIGENTES. Those who refuse 
to agree or compromise; applied to Cuban 
insurgents. English. 

INTRA-TERRITORIAL. Within the 
territory; within the jurisdiction. English. 

INVENTION. See Combination (Supp.). 

INVESTED CAPITAL. Within the 
Meaning of the Revenue Act, 1918, Title 
III, Section 326. This section defines "in¬ 
vested capital,” with certain exceptions, a 9 
the actual cash and cash value of other 
property, bona fide paid in for stock or shares, 
at the time of such payment, and paid-in or 
earned surplus and undivided profits; not 
including surplus and undivided profits 
earned during the year. 275 U. S. 216, 217. 
Article 838 of Treasury Regulations, 45 
(1920 Ed.), p. 204, declared that: "Only 
true earned surplus and undivided profits 
can be included in the computation of in¬ 
vested capital. In the computation full 
recognition must first be given to all expenses 
incurred and losses sustained from the 
original organization of the corporation down 
to the taxable year. There can, of course, 
be no earned surplus or undivided profits 
until any deficit or impairment or paid-in 
capital due to depletion, depreciation, ex¬ 
pense, losses, or any other cause has been 
made good.” Id. See 269 U. S. 216, 
footnote. See Undivided Profits; Sur¬ 
plus. 

INVESTIGATION. Denotes inquiry 
either by observation, experiment, or dis¬ 
cussion. Wright vs. Chicago, 48 Ill. 285, 
Abbott. 

INVOLUNTARY PETITION. In Bank¬ 
ruptcy Law. A petition upon which a 
person may be adjudged bankrupt filed 
against him by creditors who have provable 
claims of a specified amount against an 
insolvent debtor. 268 U. S. 431. See 
Voluntary Petition (Supp.). 

IPSE. He; himself; the same. 

IPSE DIXIT. He himself said it. A 
bare assertion on the authority of the one 
making it. English. 

IRA MOTUS (Lat.). Moved or excited 
by anger or passion. A term sometimes 
formerly used in the plea of son assault 
demesne. 1 Tidd'e Pr. 645. Burrill. 

IRENARCHA. In the Roman Law, 
An officer whose duties are described in Dig. 
5, 4, 18, 7. Burrill. 

IRROGARE. In the Civil Law. To 
impose or set upon, as a fine. Calv. Lex. 

To inflict, as a punishment; to make or 
ordain, as a law, Burrill. 

ISSUED. See Par Value Stock (Supp.), 

ITA TE DEUS ADJUVET. So help you 
God. The old Latin form of administering 
an oath. R. & L. 

ITERATIO. Repetition. 

In the Roman Law. A bonitary owner 
might liberate a slave, and the quiritary 
owner’s repetition of the process effected a 
complete manumission. Brown; R. & L. 

ITINERA. Eyres; circuits. English. 

ITINERANT VENDER. A peddler; one 
who travels from place to place selling goods 
that are carried about with the seller for the 
purpose. 251 U. S. 101. 

1ULE. In Old English Law. Christmas. 
English. 
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JA. Yet; now. English. 1 

JAC. Jacobus; James (King James). 
English. 

JACK. An ancient defensive coat armor 
of iron plates fastened together; a tenure 
anciently existing which required the finding 
of this armor on an invasion. English. 

JACTITATION OF RIGHT TO A SEAT 
IN A CHURCH. Boasting by a man that 
he has a right or title to a pew or sitting in a 
church to which he has legally no title. 
Abbott. 

JACTITATION OF TITHES. Boasting 
by a man that he is entitled to certain tithes 
to which he has legally no title. Abbott. 

JACTIVUS. Lost by default; tossed 
away. Cowell; R. & L. 

JAMBEAUX. Leg-armor. Blount; R. 

& L. 

JAMPNUM. Furze; gorsy ground; a 
word anciently used in fines of land. English. 
Co. Litt. 5a. 

JEDBURG (JEDDART) JUSTICE. 
Hanging a suspected criminal and holding 
the trial afterwards. One time a practice 
in the border town of Jedburg. Scotland. 
English. 

JESSE. A large brass candlestick usually 
hung in the middle of a church or choir. 
Cowell; R. & L. 

JOB-SELLING. See Fee-Splitting 
(Supp.). 

JOCUS. In Old English Law. A 
game of hazard. Reg. Orig. 290. Burrill. 

JOCUS PARTITUS. Alternative pro¬ 
posals; a method of settling a case upon 
chance. English. Bract, fol. 211b, 379b, 
432. 434. 200b. 

JOINT MINE. A mine served by two or 
more carriers. 265 U. S. 534. See Local 
Mine; Rating (Supp.). 

JOINT STOCK COMPANY. See Cor¬ 
poration; Unincorporated Association 
(Supp.). 

JONCARIA,JUNCARIA. A place where 
rushes grow. English. 

JORNAUE. As much land as might be 
ploughed in a day. English. 

JOURNEY-HOPPERS. Regratore of 
yarn. Stat. 8 Hen. VI. c. 5. R. & L. 

JOURNEYMAN. A workman hired by 
the day or other given time. R. & L. 

JUBERE. In Civil Law. To order, 
direct, or command. Calv, Lex. Cod. 6, 
43,2. 

To assure or promise. Calv. Lex. 

To decree or pass a law. Adam's Rom. 
Ant. 97. Burrill. 

JUBILACION. In Spanish Law. The 
right of a public official to retire on full pay 
after twenty years service, if fifty years of 
age, should he be incapacitated to perform 
his dutieB. English. 

JUDICES ORDINARII. See Judex. 

JUDICES PEDANEL. See Judex. 

JUDICIA (Lat.). In the Roman Law. 
Judicial proceedings; trials. Dig. 48, I. 
Burrill. 

JUDICIAL INQUIRY. A judicial in¬ 
quiry investigates, declares, and enforces 
liabilities as they stand on present or past 
facts and under lawB supposed already to i 


exist. That Is its purpose and end. 257 
U. S. 554, quoting 211 U. S. 225, 226. Legis¬ 
lation on the other hand looks to the future 
and changes existing conditions by making 
a new rule to be applied thereafter. Id. 

JUDICIAL POWER. See Governmental 
Power (Supp.). 

JUDICIAL SALE. Within the Mean¬ 
ing of the.Indiana Judicial Sales Act 
(Rev. Stats. 1887, Sections 2508 . 2509). 
The adjudication of a husband as a bank¬ 
rupt, followed by appointment of a trustee 
in bankruptcy, operates as a “judicial sale" 
of his real estate, in virtue of which the 
wife's inchoate interest in his real estate 
(not exceeding $20,000) thereupon becomes 
absolute and free from the demands of credi¬ 
tors as and to the extent provided by 
sections 2483-2491 in case of his death. 
271 U. S. 188; 138 Ind. 634; 97 Ind. 460; 89 
lnd. 222; 88 Ind. 246; 79 Ind. 570; 78 Ind. 
565; 75 Ind. 502; 73 lnd. 151; 73 Ind. 143; 
68 Ind. 67. In 68 Ind. 67 it was said that 
“the foundation of all subsequent proceedings 
( g . r.) in bankruptcy, including the convey¬ 
ance by the judge or register to the assignee, 
is the previous adjudication of the debt¬ 
or's bankruptcy. That adjudication gives 
character to the conveyance made by the 
judge or register to the assignee, and makes 
it a judicial sale. It is judicial because it is 
founded on the judgment of the court. That 
the conveyance thus made by the judge or 
register must be regarded as a sale within 
the meaning of our statute, we think is equally 
clear." Id.. 189. 

JUDICIARY. See Governmental Pow¬ 
er (Supp.). 

JUDICIUM A NON SUO JUDICE 
DATUM NULLIUS EST MOMENTI 
(10 Co. 70). A judgment given by one who 
is not the proper judge is of no force. R. & L. 

JUDICIUM EST QUASI JURIS DIC¬ 
TUM. Judgment is, as it were, a dictum 
of law. Abbott. 

JUDICIUM NON DEBET ESSE ILLUS- 
ORIUM; SUUM AFFECTUM HABERE 
DEBET. A judgment ought not to be 
illusory; it ought to have its consequences. 
Abbott. 

JUDICIUM REDDITUR IN INVI- 
TUUM, IN PRAESUMPTIONE LEGIS. 
Judgment, in presumption of law, is given 
against an unwilling party. Abbott. 

JUDICIUM SEMPER PRO VERITATE 
ACCIPITUR. Judgment is always taken 
for truth. Abbott. 

JUG. In Old English Law. A watery 
place. Domesday; Burrill. 

JUGERUM. An eighth of an acre. 
English. 

JUGULATOR. A murderer; a cut¬ 
throat. English. 

JUGUM. In Civil Law. As much land 
as a yoke of oxen could plow in a day. 
English. 

JUMENT. In Old Scotch Law. An 
ox used for plowing. English. 

JUMENTA, In Civil Law. Beasts of 
burden. English. 

JUNTA or JUNTO. A select council 
for taking cognizance of affairs of great 
consequence requiring secrecy. Popular 
nickname applied to the Whig ministry in 
England between 1693-96. Clung together 
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against attacks of so^ialled Reactionist 
Stuart Party. R. & L. 

JURATS. Sworn men; officers of certain 
municipal corporations in England, in the 
nature of aldermen or assistants. Cowell; 
Burrill. 

Also twelve officers in the island of Jersey; 
members of the royal court and of states or 
legislative assemblies, elected for life. 1 Bl. 
Com. 107. Abbott. 

JURISDICTION. See Exclusive; Orig¬ 
inal Jurisdiction (Supp.). 

JURISDICTION (OF THE DISTRICT 
COURT). Within the Meaning of Sec¬ 
tion 238 of the Judicial Code. The juris¬ 
diction of the district court 19 in issue only 
when its power to hear and determine the 
cause, as defined and limited by the constitu¬ 
tion or statutes of the United States, is in 
controversy. 264 U. S. 277, 278; 255 U. S. 
218; 222 U. S. 201; 190 U. S. 37; 187 U. S. 
432; 161 U. S. 358. That is, when “its power 
to- entertain the suit under the laws of the 
United States" is in issue. Id ., 234 U. S. 371. 
Where a district court is vested with- juris¬ 
diction of a cause, the question whether a9 a 
court of equity it has power to entertain 
the 9uit and afford the plaintiff equitable 
relief, does not present a jurisdictional issue. 
Id.. 208 U. S. 427. 

JURNEDUM. A day's travelling. R. & L. 

JUROR’S BOOK. A list of persons 
qualified to serve on juries. R. & L. 

JURY. See Trial by Jury (Supp.). 

JUS BANCI. In Old English Law. 
The right of bench; the right or privilege of 
having an elevated and separate seat of 
judgment anciently allowed only to kings 1 
judges. Burrill. 

JUS CUDENDAE MONETAE. In Old 
English Law. The right of coining money. 
2 How. St. Trials, 118. Burrill, 

JUS FALCANDI. In Old English Law. 

The right of mowing or cutting. Fleta, lib. 
4, c. 27, 11. Burrill. 

JUS FLUMINUM (Lat.). In the Civil 
Law. The right to the use of rivers. Loccen- 
ius de Jur. Mar. lib. 1, c. 6. Burrill. 

JUS IN PERSONAM. See Jura in 
Personam. 

JUS IN RE. See Jura in Rb. 

JUS INDIVIDUUM. An individual or 
indivisible right; a right incapable of 
division. 36 Eng. Law & Eq. R. 25. 
Burrill. 

JUS LATIUM. In the Roman Law. 
A rule of law applicable to magistrates in 
Latium. R. & L. 

JUS NAVIGANDI. The right of naviga¬ 
ting or navigation; the right iff commerce by 
ships or by sea. Loccenius de Jur. Mar. 
lib. 1, c. 3. Burrill. 

JUS PORTUS. In Marine Law. The 
right of port or harbor. Mar. lib. 1, c. 8. 
Burrill. 

JUS PRAESENS. In the Civil Law. 
A present or vested right; a right already 
completely acquired. 1 Macxeld. Civ. 
Law, 174, 1183. Burrill. 
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JUS REPRESENTATIONIS. The right 
of representing or being represented by an¬ 
other. English. 

JUST COMPENSATION. The just 
compensation safeguarded to the utility by 
the fourteenth amendment is a reasonable 
return on the value of the property used at 
the time that it is being used for the public 


service. And rates not sufficient to yield 
that return are confiscatory. 271 U. S. 31. 
See Reasonable Compensation (Supp.). 


JUST TITLE. A proper title; a just title 
does not mean a perfect title, as otherwise 
prescription would not be needed. 266 
U. S. 146; 209 U. S. 450. 


JUSTA, JUST. An ancient measure of 
liquors; as much liquor as could be drunk 
at once. English. 

JUSTICIARY COURT. Chief criminal 
court of Scotland, consisting of five lords of 
session, justice general, and justice clerk; 
jurisdiction over all crimes and over the whole 
of Scotland. Abbott. 
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KABANI. In Oriental countries, an 
officer who draws contracts, obligations, etc.; 
he is also a public magistrate. English. 

KAIA (L. Lat.). A key, kay, or quay. 
Bumll. 

•CALENDAR. See Calendar. 

KARLE. A churle. Domesd. R. & L. 

KARRATA. A cartload. English. 

KAST. In Swedish Law. Jettison. 
Mar. lib. 2. c. 7, s. 1. Bumll. 

KAY. Same &9 Kaia. 

KERF. The end of a stick made jagged 
by being cut off. English. 

KERHERE. A customary cart-way; 
also a commutation for a customary car¬ 
riage-duty. R. 8c L. 

KERNELLATUS. Fortified or embattled. 
Co. Litt. 5a. R. 8c L. 


KERNES. Idlers, vagabonds. 

KEROSENE. See Naphtha (Supp.). 

KEYES OF A COURT. In Scotch 
Law. Officers of a court. English. 

KEYUS. A guardian, warden, or keeper. 
Mon. Angl. Tom. 2, p. 71. R. 8c L. 

KIDDER. A peddler of merchandise or 
provisions; one who has bought up corn to 
enhance its value. English. 

KILLYTH-STALLION. A custom by 
which lords of manors were bound to provide 
a stallion for the use of their tenant’s mares. 
R. 8c L. 


KING'S REMEMBRANCER. See Re¬ 
membrancer, King’s. 

KINGS-AT-ARMS. A chapter of officers 
having control of heralds in Great Britain 
and Ireland. English. 


KINTAL or KINTLE. A hundred pounds 
in weight. R. 8c L. 

KINTLIDGE. See Kentledge. 

KIPPER-TIME. Between 3rd of May 
and Epiphany, in which fishing for salmon 
in the Thames, between Gravesend and 
Henley-on-Thames, was forbidden. Rot. 
Pari. 50 Edw. III. R. 8c L. 

KIRK (Scotch). A church. 

KNOWN MEN. Lollards. English. 

KU-KLUX. A secret society which 
existed in the South after the Civil War, for 
the purpose of intimidating Negroes and 
others. English. 

KYMORTHA. A waster, rhymer, min- 
istrel, or other vagabond who makes assem¬ 
blies and collections. Barr. Stat. 360. 
R.8cL. 

KYTH. Kin Or kindred. 
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LAAS. A net, gin, or snare. 

LABOR. See Annual Assessment Labor 
(S upp.). 

LABORER. See Seaman (Supp ). 

LACE. A measure of land equal to one 
pole; term widely used in Cornwall. R. & L. 

LACUS. In Civil Law. A lake; a 
receptacle of water which is never dry. 
Dig. 43. 14. 1, 3. 

LAESIWERP. A thing surrendered into 
the hands or power of another; a thing given 
or delivered. Spelinan; R. & L. 

LAETARE JERUSALEM. Easter offer¬ 
ings, so called from the words of a hymn of 
the day; also called quadrogesimlta. 

LAGAN. In Old English Law. Term 
used by Bracton to denote goods found in 
the sea, at a distance from the shore under 
circumstances rendering it doubtful where 
they were intended to come to land and which 
belonged to the finder as being in nullius 
bonis. Bract, fol. 120. 

Ligan denotes an attachment to buoy 
or cork in order that goods may be found 
by the owner. 

Logan comes from Sax. ligan , to lie; 
ligan. from Lat. ligare, to tie. Burn)!. See 
Ligan; Jettison. 

LAIA. A broad way in a wood. English. 

LAKE. See Shore (Supp.). 

LAME DUCK. A cant term on the stock 
exchange for a person unable to meet hi9 
engagements. R. & L. 

LAND. Within the Meaning of Sec¬ 
tion 1 (b) of the Anti-Alien Land Law of 
the State of Washington. “Land" does 
not include lands containing valuable 
deposits of minerals, metals, iron, coal, or 
fireclay or the necessary land for mills and 
machinery to be used in the development 
thereof and the manufacture of the products 
therefrom, but does include every other kind 
of land and every interest therein and right 
to the control, possession, use, enjoyment, 
rents, issues, or profits thereof. 263 U. S. 
213, See Unappropriated Public Lands. 

Land. v. See Landing from Such 
Vessel (Supp.). 

LAND, ACCOMMODATION. See Ac¬ 
commodation Land (Supp.). 

LAND, DEMESNE. See Demesne. 

LAND, FABRIC. See Fabric Lands. 

LAND GRANT EQUALIZATION 
AGREEMENTS. Agreements to transport 
troups of the United States at the net rates 
effective over land-grant lines, that is, at 
fifty per cent of the rates charged private 
parties. 268 U. S. 264; 249 U. S. 354. note 1. 

LAND, PUBLIC; SEATED; TIDE; UN¬ 
SEATED. See those titles. 

LANDA. An open field without wood. 
English. 

LAND-CHEAP. A customary fine 
anciently paid on the alienation of land 
within certain manors, liberties or boroughs. 
English. 

LANDING FROM SUCH VESSEL. 
Within the Meaning of the Penal Clause 
of Section 18 of the Immigration Act of 
March 3, 1903. “Landing from such 

vessel" takes place and is complete the 
moment the vessel is left and the shore 
reached. 207 U. S. 125. “To land" means 
to go to shore. Id. 


LANDSLAGH. A Swedish compilation 
of common law. English. 

LANGEOLUM. An undergarment made 
of wool, formerly worn by the monks, which 
reached to their knees. Mon. Angl. 419. 
R. & L. 

LANWARD. In Scotch Law. Rural. 
English. 

LAPIS MARMORIUS. A marble stone 
twelve by three feet, at the upper end of 
W^tnunster Hall, upon which English 
kings anciently 9at at their coronation 
dinner, and over which the court of chancery 
and King’s Bench were afterwards erected, 
English. 

LAP-WELDING. See Welding (Supp.). 

LARCENY BY BAILEE. The fraudulent 
taking and converting, by a bailee, of property 
to his own use or the use of another not the 
owner. English. 

LARCENY, COMPOUND. Larceny 
from one’s house or person. English. 

LARCENY, GRAND. See Grand Lar¬ 
ceny. 

LARCENY, PETIT. See Larceny. 

LAST CLEAR CHANCE. By the doc¬ 
trine of the last clear chance, a negligent 
defendant will be held liable to a negligent 
plaintiff if the defendant, aware of the 
plaintiff's peril or unaware of it only through 
carelessness, had in fact a later opportunity 
than the plaintiff to avert an accident. 275 
U. S. 241; 144 U. S. 428; 139 U, S. 558. The 
doctrine rests on the assumption that he is 
the more culpable whose opportunity to 
avoid the injury was later. Id. Intheca9e9 
applying the rule the parties have been 
engaged in independent courses of negligent 
conduct. Therefore, the doctrine is inap¬ 
plicable in cases where the courses of conduct 
were not so independent that either one or 
the other could be said to have had in fact a 
later opportunity to avoid the consequences 
of their joint negligence. Id. 

LATERARE. To lie sideways, in opposi¬ 
tion to lying endways; used in descriptions 
of lands. R. 8c L. 

LATROCINATION. The act of robbing. 
English. 

LATTER PART OF THE MONTH. 
Construed to mean all the last part of the 
month, and to include the whole of last day. 
Action commenced on last day of month on 
an obligation requiring performance “in the 
latter part" is prematurely brought. Baily 
rj. Ricketts, 4 lnd. 488. Abbott. 

LAVATORIUM. A place to wash at; 
applied to the place where the priests, 
washed their hands before officiating ^at 
service. English. 

LAW. See Statute; Legislative Acts 
of the State (Supp.). 

For law inaxim9. See Maxims. 

LAW, ABSOLUTE. The immutable law 
of nature. 

LAW, ADJECTIVE. Secondary or de¬ 
pendent laws; rules for the administration of 
substantive law, or enforcing rights or 
obtaining evidence; that part of the law 
establishing remedies. English. 

LAW, WAGER OF. See Compurgator. 

LAW DAY. Anciently, day for session 
of sheriffs court, court leet, hundred or 
manor court. A day when court is open, 
particularly to motions; time for payment 
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of money fixed in a mortgage; time after 
which rights are forfeited. English. 

LAWFUL MAN. A man free and legally 
capable of making oath. English. 

LAWING OF DOGS. The cutting 
several claws of the forefeet of dogs in the 
forest, to prevent their running at deer. 


LE GUIDON (or LE GUIDON DE LA 
MER). Title of a celebrated French 
treatise on law of insurance, earliest extant. 
Prepared for use of merchants in Rowen in 
16th century; author unknown. 3 Kent. 
Com. 346. Burrill. 

LECHERWITE. SccLairwite. 

LEET. Sec Court Leet. 

LEGACY. A legacy to an executor even 
expressed to be for care and pains, is not to 
be regarded in the light of a debt or as founded 
in contract, or to be governed by the principles 
applicable to contract. When a legacy is 
given to a person in the character of executor, 
90 as to attach this implied condition to it, 
the question generally has been upon the 
sufficient assumption of the character to 
entitle the party to the same. The cases 
establish the general rule that it will be a 
sufficient performance of the condition, if the 
legatee prove the will with a bona fide inten¬ 
tion to act under it or unequivocally mani¬ 
fest an intention to act in the executorship, as, 
for instance, by giving directions about the 
funeral of the testator, but is prevented by 
death from further performing the duties of 
his office. 263 U. S. 185, quoting 2 Edwards 
Chancery 179. 

LEGATUM OPTIONIS. In Roman 
Law. A legacy of such articles as the 
legatee might desire to select from the 
testator’s estate. English. 

LEGIBUS SOLUTIS. Released from the 
laws; not bound by the laws. An expression 
applied in the Roman civil law to the emperor. 
Calv. Lex.; 3 Gibbon’s Rom. Emp. 157 
(Am. Ed. 1844). Burrill. 

LEGISLATION. Unlike other state 
action, legislation consists of rules having 
continuing force and intended to be observed 
and applied in the future; and this regardless 
of the state agency from which it proceeds. 
277 U. S. 104. See Legislative Acts of 
the State; Judicial Inquiry (Supp.). 

LEGISLATIVE ACTS OF THE STATE. 
Whether the state legislative power be 
exerted in one form or another, or by one 
agency or another, the enactments put forth, 
whether called constitutional provisions, laws, 
ordinances, or orders, are in essence legislative 
acts of the state. They express its will and 
have no force otherwise. As respects their 
validity under the constitution of the United 
States all are on the same plane. 2 77 U. S. 
103; 249 U. S. 577. See Statute; Statute 
of Any State (Supp.). 

LEGISLATIVE POWER. Legislative 
power, as distinguished from executive power, 
is the authority to make laws, but not to 
enforce them or to appoint the agents 
charged with the duty of enforcing them. 
The latter are executive functions. 277 
U. S. 202-272 U. S. 52. See Governmental 
Power (Supp.). 

LEGISLATURE. See Governmental 
Power (Supp.). 

LEGIT VEL NON. Does he read or 
not? The question propounded to the 
ordinary regarding one who claimed benefit 
of clergy. English. 
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LEGO. In the Roman Law. I be¬ 
queath; a common term in wills. Dig. 30, 
JO. 81. Burrill. 

LEST. In French Maritime Law. 
Ballast. Ord. Mar. liv. 4. tit. 4. art. I. 
Burrill. 

LESTAGEFREY. Exempt from paying 
ballast money. English. 

LETHAL WEAPON. In the Scotch 
Law*. A deadly weapon. R. & L. 

LETRADO. In Spanish Law. An ad¬ 
vocate. White’s New Kccop. b. 1, tit. L 
c. 1. ^3, note. Burrill. 

LETTERS OF CORRESPONDENCE. 
In criminal trials, such letters may be pro¬ 
duced against the panel. A letter of a third 
party found in the panel’s possession is not 
of itself evidence of its contents against him; 
but a letter from the panel is evidence against 
him. Bell; Abbott. 

LETTERS OF SLAINS or SLANES. 
Letters subscribed by the relatives of a person 
who has been slain, declaring that they had 
received an assythment and concurring in 
an application to the crown for a pardon 
to the offender. R. & L. 

LETTRES DE CACHET. Letters issued 
and signed by the kings of France, authoriz¬ 
ing imprisonment of a person; devised by 
Pere Joseph under Richelieu; extensively 
used during reign of Louis XIV.; abolished 
during Revolution of 1789. Wharton; R. & 
L. 

LEVIR. In Roman Law. A husband’s 
brother; a wife’s brother-in-law. Dig. 38, 
10, 4, 6. Burrill. 

LEVIS. Light; slight; trifling. Burrill. 

LEX. Maxims. See Maxims. 

LEX HOSTILIA. The Hostilian law. 
authorizing actions of theft to be brought in 
the name of captives or person? absent upon 
the business of the state. Inst. 4, 10, Pr. 
Burrill. 

LEZE MAJESTY. An offense against 
sovereign power; treason; rebellion. R. & L. 

LIABILITY. See New York Rule; 
Massachusetts Rule (Supp.). 

LIABILITY, LIMITED. See Limited 
Liability. 

LIABILITY, PERSONAL. See Per¬ 
sonal Liability. 

LIARD. A farthing. 

LIBER NIGER. The black book. Eng¬ 
lish. 

LIBER NIGER DOMUS REGIS. The 
black book of the king’s household; the 
book in which the household accounts of 
Edward IV. were kept. English. 

LIBERAM LEGEM AMITTERE. To 
lose one's free law* to become infamous, and 
not be a free ana legal man. English. 3 
Inst. 221. 

LIBERATIO. Money, meat, drink, 
clothes, etc., yearly given and delivered by 
the lord to bis domestic servants. Blount; 
R.&L. 

LIBERT ATI BUS ALLOCANDIS. See 
De Libertatibus Allocandis. 

LIBERTY OF CONSCIENCE. The right 
to be free to reject any religious belief or 
practice. The state cannot compel a man to 
comply with a form of religion, but can 
prohibit any religion which is against public 
policy. English. See Religion. 

LIBERTY OF SPEECH. The freedom 
of speech and of the press which is secured 
hy the constitution, does not confer an 
absolute right to speak or publish, without 
responsibility, whatever one may choose, or 
an unrestricted and unbridled license that 
gives immunity for every possible use of 
language and prevents the punishment of 
those who abuse this freedom. 268 U. S. 


666; 2 Story on the Constitution, 5th Ed., 
sect. 1580, p. 634; 254 U. S. 332; 251 U. S. 
474; 249 V. S. 213; 249 U. S. 206; 249 U. S. 
52; 236 V. S. 276; 205 U. S. 462; 165 U. S. 
281. Reasonably limited, this freedom is 
an inestimable privilege in a free govern¬ 
ment; without such limitation, it might 
become the scourge of the republic. Id., 
Story, supra. A state in the exercise of its 
police power may punish those who abuse 
this freedom by utterances inimical to the 
public welfare, tending to corrupt public 
morals, incite to crime, or disturb the public 
peace. Id., 667, Freedom of speech and 
press does not protect disturbances to the 
public peace or the attempt to subvert the 
government. It does not protect publica¬ 
tions or teachings which tend to subvert or 
imperil the government or to impede or 
hinder it in the performance of its govern¬ 
mental duties. It does not protect publica¬ 
tions prompting the overthrow of govern¬ 
ment by force; the punishment of those who 
publish articles which tend to destroy 
organized society being essential to the 
security of freedom and the stability of the 
9tate. In 9hort, this freedom does not deprive 
a state of tbe primary and essential right of 
self-preservation. Id., 66GP; 304 lit. 34; 92 
N. J. L. 274; 187 Cal. 375; 194 U. S. 294. 
“The safeguarding and fructification of free 
and constitutional institutions is the very 
basis and mainstay upon which the freedom 
of the press rests, and that freedom, there¬ 
fore, does not and cannot be held to include 
the right virtually to destroy such institu¬ 
tions." Id., quoting 247 U, S. 419. 

LIBERTY OF THE PRESS. See Liberty 
of Speech (Supp.). 

LIBRATA TERRAE. Four oxgangs of 
land (56 acres). As much land as produced 
twenty shilling a year. English. 

LICENSING ACTS. Applied by Hallam 
(Const. Hist. ch. 13) to acts of parliament 
for restraint of printing except by license. 
Generally means acts regulating sale of 
intoxicating liquors. Mozley & W.; Abbott. 

LICKING OF THUMBS. An ancient 
formality by which bargains were complete. 
R. & L. 

LIEN. See Equitable Lien (Supp.). 

LIGHTERAGE. In the sense of the 
price paid for unloading 9hips by lighters or 
boats, does not embrace a charge for taking 
a boat to another pier instead of the usual 
one of delivery. West. Trans. Co. vs. 
Hawley, 1 Daly. 327. Abbott. 

LIMITATIONS. For section defining 
securing. See Accuring (Supp.). 

LIQUERE. In the Civil Law. To be 
clear. English. 

LIQUOR. Within the Meaning of 
Title II and Title III of the Prohibition 
Act. The word "liquor" or the phrase "in¬ 
toxicating liquor" shall be construed to 
include alcohol, brandy, whiskey, rum, gin, 
beer, ale, porter, and wine, and in addition 
thereto any spirituous, vinous, malt, or 
fermented liquor, liquids, and compounds, 
whether medicated, proprietary, patented, or 
not, and by whatever name called, containing 
one-half of 1 per centum or more of alcohol 
by volume which are fit for use for beverage 
purposes. 268 U. S. 467, 468, quoting 
section 1 of the act. 

LITEM SUAM FACERE. In Roman 
Law. To make a suit his own. Calv. Lex. 

When judge favors or opposes he is said 
litem suam facere. Inst. 4, S, Pr. Burrill. 

LITERATE. One who qualifies himself 
for holy orders by presenting himself as a 
person accomplished in classical learning, 
etc., not as a graduate of Oxford, Cambridge, 
etc. Wharton; R. & L. 

LIVE-STOCK. See Running at Large. 

LOAN. See Loan Ticket (Supp.), 

LOAN ASSOCIATION. See Building 
Associations. 

LOAN GRATUITOUS. A loan of an 
article to be used by the borrower. English. 


LOAN TICKET. Documentary evidence 
of transactionscoinmonly knownin the stock- 
brokerage business as the "loan" of shares 
of stock and the return by the borrower 
to the lender of shares of stock "borrowed.” 
269 U. S. 449. See Short Sale (Supp.). 

LOCAL. As to local“Act of Parliament"; 
"assessment"; "chattel"; "influence”; see 
those titles. 

LOCAL JURISDICTION. See Original 
Jurisdiction (Supp.). 

LOCAL MINE. A mine served by one 
carrier. 265 U. S. S34. See Joint Mine; 
Rating (Supp.). 

LOCALITY. Within the Meaning of 
Oklahoma Comp. Stats. 1921, Sections 
7255, 7257, imposing punishments upon 
contractors with the state who pay their 
workmen les9 than the "current of per diem 
wages in the locality where the work is 
performed." The meaning of the word 
"locality” is obscure. Who can 9ay, with 
any degree of accuracy, what areas constitute 
the locality where a given piece of work is 
being done? In 205 Pac. 779 the court 
defined the word “locality" a9 meaning 
“place," “near the place," "vicinity," or 
"neighborhood.” Accepting this a9 correct, 
the result is not to remove the obscurity, 
but rather to offer a choice of uncertainties. 
The word "neighborhood" is quite as sus¬ 
ceptible of variation a9 the word "locality." 
Both terms are elastic, and, dependent 
upon circumstances, may be equally satis¬ 
fied by areas measured by rods or by miles. 
Id., 39S; 90 Mo. 296; 38 Iowa 485; 26 Wash. 
407-408; 75 N\ J. Law 412; 10 Pick. 367. 
Further, the expression “near the place" 
leaves much to be desired in the way of a 
delimitation of boundaries; for it at once 
provokes the inquiry, "how near?" Id. 

LOCKMAN. An officer in the Isle of 
Man who executed the orders of the govern¬ 
ment. English. 

LOCMAN. In French Law. A pilot. 
English. 

LOCUPLES. In Civil Law. Able to 
respond in an action; good for the amount 
which the plaintiff might recover. Dig. 
50, 16,234,1. Burrill. 

LOGIC (Greek). The science of the 
operations of the understanding which are 
subservient to the estimation of evidence; 
both the process itself of proceeding from 
known truths to unknown, and all other 
intellectual operations, in so far as auxiliary 
to this. 1 Mill Log; Whately Log. R. & L. 

LOGOGRAPHUS. In Roman Law. A 
public clerk, register, or bookkeeper; one who 
wrote or kept books of accounts. Dig. 50, 
4, 18, 10. Burrill. 

LOLLARDS. Founders of the Protestant 
religion in England. Originated about the 
year 1315, and from that time were called 
heretics, and statutes were passed to suppress 
them. English. 

LOMBARDS. Merchants of Italy who 
established themselves in European cities 
during the 12th and 13th centuries. English. 

LOP WOOD. A right in the inhabitants 
of a parish within a manor, in England, to 
lop for fuel, at certain periods of the year, 
the branches of trees growing upon the 
waste lands of the manor. Willingale vs. 
Maitland, L. R. 3 Eq. 103. R. & L. 

LOSS CLAIMS RESERVE. See Re¬ 
serve Funds (Supp.). 

LOVE-DAY. In Old English Law. 
The day on which neighbors settled a 
dispute, or on which one helped the other 
without reward. English. 

LOW JUSTICE. In Old European 
Law. Jurisdiction of petty offences, as dis¬ 
tinguished from high justice. Burrill. 

LUCRATIVA CAUSA. A consideration 
which is voluntary, that is to say, a gratuitous 
gift, or such like. Brown; R. & L. 

LUCRATIVA USUCAPIO. The species 
of usucapio permitted in Roman law only, in 
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case of persons taking possession of property 
upon the decease of the late owner, and in 
exclusion or deforcement of the heir. Brown; 
R.&L. 

LUNDRESS. In Old English Law. A 
silver penny, so called because it was to be 
coined only at London. Lowndes’ Essay 
on Coins, 17. Burrill. 

LURGULARY. Casting any corrupt or 
poisonous thing into the water. R. & L. 


LYCH-GATE. The gate into a church¬ 
yard, with a roof or awning hung on posts 
over it to cover the body brought for burial, 
when it rests underneath. Wharton; R. & L. 

LYING BY. Acquiescence. See Estop¬ 
pel; Laches. 

LYING IN FRANCHISE. Waifs, wrecks, 
estrays, and the like, which may be seized 
without suit or action. 3 Steph. Com. 
(7 Edit.) 258. R. & L. 


LYNDHURST’S (LORD) ACT. Statute 
(5 & 6 Will. IV. c. 54) renders marriages 
within the prohibited degrees absolutely 
null and void; therefore 9uch marriages were 
voidable merely. R. & L. 


LYTTELTON, LITTLETON. The author 
of Littleton’s Tenures, made famous by 
Lord Coke and during the reign of Edward 
IV. English. 
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MACHINE. A machine is a concrete thing 
consisting of parts, or of certain devices ana 
combination of devices. The principle of a 
machine is properly defined to be its mode of 
operation, or that peculiar combination of 
devices which distinguishes it from other 
machines. 170 U. S. 556, Quoting 1 Wall, 
570. A machine is not a principle or an 
idea. Id. 

MACHOLUM. In Old English Law. 
A barn or granary open at the top. Spelman; 
Burrill. 

MACULARE. In Old European Law. 
To wound. L. Alam. tit. 61, Hi. Burrill. 

MAD POINT. See Monomania. 

MADDER. A plant of the genus of 
Rupia, the stealing or destruction of which 
was severely punished in England. It was 
also liable to predial tithe. English, 

MADRAS REGULATIONS. Certain 
regulations prescribed for the government 
of the Madras presidency. Mozley & W.; 
Abbott. 

MAGISTRATE. A public civil officer, 
possessing such power, legislative, executive, 
or judicial, as the government appointing 
him may ordain. 214 U. S. 7. Theappella- 
tion of magistrate is not confined to justices 
of the peace, and other persons, ejusdrm 
generis, who exercise general judicial powers; 
but it includes others whose duties are 
strictly executive. Id., Anderson’s Diction¬ 
ary of Law. A person clothed with power 
as a public civil officer. Id., L Black. Com. 
146. 

MAINE-PORT. A small tribute. Com¬ 
monly of loaves of bread, which in some 
places the parishioners paid to the rector in 
lieu of small tithes. Cowell; R. & L. 

MAINTENANCE CHARGE. See Con¬ 
struction Charge (Supp.). 

MAI RE. In Old Scotch Law. An 
officer who served process and to whom they 
were directed. English, 

MAIRIE. In French Law. The public 
building of a commune where public records 
are kept. English. 

MAJOR ANNUS (Lat.). The greater 
year; the bissextile year, consisting of J66 
days. Bract, fol. 359b. Burrill. 

MAL GREE (L. Fr.). Against the will; 
without the consent. Britt, c. 41, Hence, 
the single word inalgre and more modern 
maugre. Burrill. 

MALE CREDITUS (L. Lat.). In Old 
English Law. Unfavorably thought of; 
in bad repute or credit, Bract, fol. 116, 
154. Burrill. 

MALFETRIA. In Spanish Law. Offence. 

White’s New Recop. b. 2, tit. 19, c, 1, H I. 
Burrill. 

MALINGERING. A military term ap¬ 
plied to soldiers who pretend to be sick in 
order to escape duty. English. 

MALO SENSU. In a bad sense; with an 
evil meaning. English. 

MALVEISA. A warlike engine to batter 
and beat down walls. R. & L. 

MANAGING OWNER OF SHIP. One 
of several co-owners, to whom the others 
who join in the adventure have delegated 


the management of the ship. Coullthurst 
vs. Sweet, L. R., 1 c. p. 649. See Ship's 
Husband. 

MANAGIUM. A mansion house or 
dwelling place. Cowell; R. & L. 

MANCA, MANCUS, or MANCUSA. 
A square piece of gold coin, commonly 
valued at thirty pence. Cowell; R. & L. 

MANCIPI RES. In Roman Law. 
Things which could only be transferred by 
m&ncipatio or fictitious sale and payment. 
English. 

MANCIPLE. A clerk of the kitchen, or 
caterer, especially in colleges. Cowell; R. & 
L. 


MANDAMIENTO. In Spanish Law. 

Commission; authority or power of attorney. 
A contract of good faith, by which one 
person commits to the gratuitous charge of 
another, his affairs, and latter accepts. 
Whites New Recop. b. 2, tit. 12, c. 1. 
Burrill. 


MANDAMUS. An extraordinary remedi¬ 
al process which is awarded, not as a matter 
of right, but in the exercise of a sound 
judicial discretion. It issues to remedy a 
wrong, not to promote one; to compel the 
performance of a duty which ought to be 
performed, not to direct an act which will 
work a public or private mischief or will be 
within the strict letter of the law but in 
disregard of its spirit. Although classed as 
a legal remedy, its issuance is largely con¬ 
trolled by equitable principles. 245 U. S. 
311, 312; 222 U. S. 204; 137 N\ Y. 201; 139 
N. Y. 14; 49 Pa. St. 530; 147 Mich. 184; 39 
App. D. C. 181. 

Mandamus issues to compel an officer to 
perform a purely ministerial duty. It 
cannot be used to compel or control a duty in 
the discharge of which by law he is given 
discretion. The duty may be discretionary 
within limits. He cannot transgress those 
limits, and if he does so, he may be controlled 
by injunction or mandamus to keep within 
them. The power of the court to intervene, 
if at all, thus depends upon what statutory 
discretion he has. Under some statutes, the 
discretion extends to a final construction by 
the officer of the statute he is executing. 
No court in such a case can control by 
mandamus his interpretation, even if it may 
think it erroneous. The cases range, there¬ 
fore, from wide discretion to cases where 
the duty is purely ministerial, where the 
officer can do only one thing, which on refusal 
he may be compelled to do. 267 U. S. 177. 


MANDATAIRE. In French Law. A 

person employed bv another to do some act 
for him; a mandatory. Pothier, Tr. de 
Mandat, art. prel. n. I. Burrill. 

MANDATO, PANES DE. Ancient ex¬ 
pression for loaves of bread given to the poor 
on Maundy Thursday. English. 

MANGONARE. To buy in the market. 
English. 

MANGONELLUS. An ancient devise 
for throwing stones against castle walls. 
English. 


MANIPULUS. A handkerchief 
priest always had In his left hand. 
R.&L. 


which a 
Blount; 


MAN RENT. In Scotch Law. By which 
one obtained by agreement the protection of 
a lord In return for certain services. English. 

MANSER. A bastard. Cowell; R. & L. 

MANSTEALING. See Kidnapping. 
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MANSUETUS. Tame; domesticated. 
English. 

MANUALIA BENEFICIA. Daily dis¬ 
tributions of meat and drink to those who 
officiated in the churches, for their suste¬ 
nance. English. 

MANUFACTURE. Manufacture im¬ 
plies a change, but every change is not 
manufacture, and yet every change in an 
article is the result of treatment, labor, and 
manipulation. But something more is neces¬ 
sary. (121 U. S. 609.) There must be 
transformation; a new and different article 
must emerge, "having a distinctive name, 
character, or use.” 207 U. S, 562. 

MANUPES. A foot of full and legal 
measure. R. & L. 

MANURABLE. Admitting of tillage. 

MARA. A mere, lake, or great pond that 
cannot be drawn dry. Par. Antiq. 418; Mon. 
Ang. Tom. 1, p. 666. R. & L. 

MARINE INSURANCE. See Sea¬ 
worthy (Supp.). 

MARINER. See Seaman (Supp.). 

MARINES. A military force drilled as 
infantry, whose especial province is to serve 
on board ships of war when in commission. 
R.&L. 


MARITIME TORT. An injury suffered 
by a workman while repairing a completed 
vessel afloat in navigable waters, and due to 
the negligence of his employer, is a maritime 
tort. 266 U. S. 457. In such cases the 
rights and liabilities of the parties arise out 
of and depend upon the maritime law and 
cannot be enlarged or impaired by state 
statute. Id. 

MARTESUODECURRERE. To run by 
its own force. 

In the Civil Law. A term applied to a 
suit which had proceeded to final judgment 
without interruption. English. 

MARTINMAS. The feast of St. Martin 
of Tours, on the 11th of November. It is 
the third of the four cross quarter days of 
the year. Wharton; R. & L. 

MASSA. In Civil Law. A ma9s of 
substance not formed into any article. 

MASSACHUSETTS RULE. A rule of 
liability in which a bank which receives 
commercial paper for collection is liable 
only for its failure to exercise due care in 
the selection of an agent to make the collec¬ 
tion. (Compare New York Rule, Supp.) 
Under the Massachusetts rule the agent 
selected becomes the agent of the owner of 
the paper, who may maintain an action 
directly against it for the negligent perform¬ 
ance of its undertaking. 271 U. S. 491; 
264 U.S. 164; 1 Pet. 25. 

MASSACHUSETTS TRUST. A form of 
business organization, common in Massa¬ 
chusetts, consisting essentially of an arrange¬ 
ment whereby property is conveyed to 
trustees, in accordance with the terms of an 
instrument of trust, to be held and managed 
for the benefit of such persons as may from 
time to time be the holders of transferable 
certificates issued by the trustees showing 
the shares into which the beneficial interest 
in the property is divided. These certificates, 
which resemble certificates for shares of stock 
in a corporation and are issued and trans¬ 
ferred in like manner, entitle the holders to 
share ratably in the income of the property, 
and, upon termination of the trust, in the 
proceeds. 265 U. S. 146, 147. Under the 
Massachusetts decisions these trust instru- 
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ments are held to create either pure trusts 
or partnerships, according to the way in 
which the trustees are to conduct the affairs 
committed to their charge. If they are the 
principals and are free from the control of the 
certificate holders in the management of 
the property, a trust is created; but if the 
certificate holders are associated together 
in the control of the property as principals 
and the trustees are merely their managing 
agents, a partnership relation between the 
certificate holders is created. Id 215 Mass. 6; 
219 Mass. 365; 227 Mass. 565; 230 Mass. 455. 

These trust9—whether pure trusts or 
partnerships — are unincorporated. They 
are not organized under any statute; and 
they derive no power, benefit, or privilege 
from any statute. The Massachusetts 
statutes, however, recognize their existence 
and impose upon them, as "associations/’ 
certain obligations and liabilities. Id. (Such 
trusts also exist in other states. See generally, 
as to their characteristics, Sears’ Trust 
Estates as Business Companies, and VVright- 
ington's Unincorporated Associations.) See 
Association’; Corporation; Partnership. 

MAST. To fatten with ma 9 t; the fruit of 
the oak, beech, and other forest trees; the 
upright piece in a ship which sustains^the 
yards and sails. English. 

MASTSELLING. In Old English Law. 
Selling the effects of deceased seamen at the 
mast of the ship. 

MASURA. In Old Records. A decayed 
house; a wall; the ruins of a building; a 
certain quantity of land, about four oxgangs. 
R.&L. 

MATCHING. A method by which con¬ 
tracts are settled by offsetting purchases 
against sales. 263 U. S. 616. See Direct 
Settlement; Ring Settlement; Wash 
Sales (Supp.) 

MATERIAL. Within the Meaning of 
the Act of June 15, 1917, c. 29, 40 Stat. 
182, empowering the president, within the 
limits of amounts appropriated, "to modify, 
suspend, cancel, or requisition any existing 
or future contract for the building, produc¬ 
tion, or purchase of ships or material." 
Includes stores, supplies, and equipment for 
ships and everything required for or in con¬ 
nection with the production thereof. 261 
U. S. 518. Held the word ‘‘material” in¬ 
cluded anti-aircraft gun-mounts for the 
navy. Id. 

Material, adj. Important; as applied 
to the evidence offered in a cause, or 
facts drawn in question in a proceeding, it 
means much the same as relevant. Abbott. 

MATTRESS. Within the Meaning of 
an Act of the Legislature of Pennsyl¬ 
vania, Approved June 14 , 1923, regulating 
the manufacture, sterilization, and sale of 
bedding. "Mattress" means any quilted pad, 
mattress, mattress pad, mattress protector, 
bunk quilt, or box spring, stuffed or filled 
with excelsior, straw, hay, grass, corn husks, 
moss fiber, cotton, wool, hair, jute, kapok, 
or other soft material. 270 U. S. 408, 409. 
See Comfortable; Cushion; New; Pillow; 
Shoddy (Supp.). . 

MAUNDY THURSDAY. The day pre¬ 
ceding Good Friday, on which princes gave 
alms. R. & L. 

MAYNOVER. Something produced by 
hand, English. 

MEAD. See Meadow. 

MEAN. See Mesne. 

MEASURER or METER* An officer in 
the city of London, who measured woolen 
clothes, coats, etc. R. & L. See Alnagbr. 

MEASURING MONEY. In Old Eng¬ 
lish Law. A privilege anciently granted by 
letters patent of exacting money for every 
cloth made within a certain locality. English. 

MECHANICAL INSTRUMENT- See 
Copy; Perforated Roll (Supp.). 

MEDFEE. In Old English Law. A 

bribe; compensation to make up for the 
inequality in an exchange. English. 

MEDSYPP. A supper given harvesters 
at harvesting time. English. 

MEINY, ME1NE, or MEINIE. The 
royal household; a retinue. R. & L. 


MELIOR. Better. Bract, fol. 60. Burrill. 

MEMORIAL. Anything intended to pre¬ 
serve the memory of a person or event; some¬ 
thing which serves to keep some person or 
thing in remembrance, as a monument or a 
practice. Web. New Int. Diet. 

MENSALIA. In Old English Church 
Law. Livings connected with religious 
houses. English. 

MENSIS. In Civil and Old English 
Law. A month. Dig. SO, 17, 101. Burrill. 

MENSOR. In Civil Law. A measurer 
of land; a surveyor. Dig. 11,6. Burrill. 

MER. A syllable at the beginning or 
ending a word signifying fenny, watery 
places. English. 

MERCHANT VESSEL. Under the 
Commercial and Navigation Laws of the 
United States. Merchant vessels are 
divisible into two classes: First, vessels 
registered pursuant to Rev. Stat,. sec. 4131. 
These must be wholly owned, commanded, 
and officered by citizens of the United States, 
and are alone entitled to engage in foreign 
trade; and, second, vessels enrolled and 
licensed for the coasting trade or fisheries. 
Rev. Stat., sec. 4311. These may not engage 
in foreign trade under penalty of forfeiture. 
(Section 4337.) This class of vessel is also 
engaged in navigation upon the Great Lakes 
and the interior waters of the country—in 
other words, they are engaged in domestic 
instead of foreign trade. 182 U. S. 395. 

The words "coasting trade," as distinguish¬ 
ing this class of vessel, seem to have been 
selected because at that time all the domestic 
commerce of the country was either interior 
commerce, or coastwise, between ports upon 
the Atlantic or Pacific coast9, or upon islands 
so near thereto, and belonging to the several 
states, as properly to constitute a part of the 
coast. Strictly speaking Porto Rico is not 
such an island, as it is not only situated some 
hundreds of miles from the nearest port on 
the Atlantic coast, but had never belonged 
to the United States, or any of the states 
composing the Union. At the same time 
trade with that island is properly a part of 
the domestic trade of the country since the 
treaty of annexation, and is so recognized 
by the Porto Rican or Foraker Act. Id., 396. 

MERIDIES. In Old English Law. 

Noon. Fleta, lib. 5, c. 5, U31. Burrill. 

META. A butt; a boundary line. 
English. 

METACHRONISM. A mistake in com¬ 
puting time. English. 

METAL. See Expanded Metal (Supp.). 

METECORN. A measure or portion of 
corn, given by a lord to customary tenants 
as a reward and encouragement for labor. 
Cowell; R. & L. 

MIDSUMMER-DAY. June 24th; in 
England one of the quarter days. English. 

MILLBANK PRISON. In England, a 
prison at Westminster, used for the keeping 
of convicts sentenced to transportation. 
English. 5 & 6 Viet. c. 98; 6 & 7 Viet. c. 26. 

MINE. See Local Mine; Joint Mine; 
Property (Supp.). 

MINERAL OIL. See Petroleum (Supp.). 

MINERAL SURVEYOR OF THE 
UNITED STATES. Surveyors appointed 
by the surveyor general under Rev. Stat., 
section 2334, whose field of action is confined 
to the surveying of mining claims and to 
matters incident thereto. They act only at 
the solicitation of owners of such claims, and 
are paid by the owners, not by the govern¬ 
ment; but their charges must be within the 
maximum fixed by the commissioner of the 
General Land Office, and their work must be 
done in conformity to regulations prescribed 
by that officer. They are required to take 
an oath, and to execute a bond to the United 
States, as are many public officers. Within 
the limits of their authority they act in the 
stead of the surveyor general and under his 
direction, and in that sense are his deputies. 
The work which they do is the work of the 
government, and the surveys which they 
make are its surveys. The right performance 
of their duties is of real concern, not merely 
to those at whose solicitation they act. but 
also to the owners of adjacent and conflicting 
claims and to the government. Of the 


representatives of the government who have 
to do with the proceedings incident to 
applications for patents to mining claims, 
they alone come in contact with the land 
itself, and have an opportunity to observe 
its situation and character, and the extent 
and nature of the work done and improve¬ 
ments made thereon; and it is upon their 
reports that the surveyor general makes the 
certificate required by Rev. Stat., section 
2325, which is a prerequisite to the issuance 
of a patent. 223 U. S. 92. 

MINING. See Annual Assessment 
Labor; Interstate Commerce; Mineral 
Surveyor of the United States (Supp.). 

MINING LANDS. See Petroleum 
(Supp.). 

MINISTRANT. Anciently, one who 
cross-examined a witness in an ecclesiastical 
court. English. 

MINISTRI REGIS. In Old English 
Law. Ministers of the king; all ministerial 
officers, also judges of the kingdom. English. 
2 Inst. 208. 

MINUTIO. In Civil Law. A lessening; 
diminution or reduction. Dig. 4, 5, 1. 

Burrill. 

MISBRANDED. Within the Meaning 
of Section 8 of the Food and Drugs Act. 
Applies to all articles of food, or articles 
which enter into the composition of food, 
the package or label of which shall bear any 
statement, design, or device regarding such 
article, or the ingredients or substances con¬ 
tained therein, which shall be false or mis¬ 
leading in any particular. 265 U. S. 442. 
For the purposes of the Food and Drugs Act, 
an article shall be deemed to be misbranded: 
In the case of food: First , if it be an imita¬ 
tion of or offered for sale under the distinctive 
name of another article. Second, if it be 
labeled or branded so as to dec ;ive or mislead 
the purchaser, or purport to be a foreign 
product when not so, or if the contents of 
the package as originally put up shall have 
been removed in whole or in part and other 
contents shall have been placed in such 
package, or if it fail to bear a statement on 
the label of the quantity or proportion of any 
morphine, opium, cocaine, heroin, alpha or 
beta eucaine, chloroform, cannabis indica, 
chloral hydrate, or acetanilide, or any 
derivative or preparation of any of such 
substances contained therein. Third, if in 
package form, and the contents are stated 
in terms of weight or measure, they are not 
plainly and correctly 9tated on the outside 
of the package. Fourth, if the package con¬ 
taining it or it9 label shall bear any state¬ 
ment, design, or device regarding the ingredi¬ 
ents or the substances contained therein, 
which statement, design, or device shall be 
false or misleading in any particular. Id. 
See also 241 U. S. 275, footnote, and 239 
U. S.513. 

Deception may result from the use of 
statements not technically false or which 
may be literally true. 265 U. S. 443; 246 
U. S. 522; 232 U. S. 409j 231 U. S. 665. 

If an article is not the identical thing that 
the brand indicates it to be, it is misbranded. 
Id., 444. 

MISCHARGE. A charge containing errors 
of law. English. 

MISDELIVERY. See Damage in Trans¬ 
it (Supp.). 

MISSA. (Lat.) The mass. 

MITOYENNETE. In French Law. 
Joint ownership of two landowners in that 
which separates their land, as a fence, hedge, 
or ditch. English. 

MOCKADOES. A kind of cloth made 
in England, mentioned in Stat. 23 Eliz. c. 9, 
R. & L. 

MODIFICATION. See Alter; Altera¬ 
tion. 

MOIDORE. A gold coin of Portugal, 
value twenty-seven English shillings. R. & L. 

MOLENDUM. A quantity of corn sent 
to a mill for grinding. English. 

MOMENTUM. In Civil Law. An 
Instant; an indivisible portion of time. 

Calvin. . . , , . 

A portion of time that might be measured, 
a division or subdivision of an hour, answer- 
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in* in some degree to the modern minute, 
but of longer duration. Bract, tol. 264. 359b. 
Burrill. 

MONACHISM. The condition or state 
oi a monk. English. 

MONOMACHY. A duel; a smgle com¬ 
bat. R. & L. See Wager of Battle. 

MONOPOLY. Conception According 
to English Law. As defined by Lord Coke. 
"A monopoly is an institution, or allowance 
by the king by hi9 grant, commission, or 
otherwise to any person or persons, bodies 
politic or corporate, oi or for the sole buying, 
selling, making, working, or using of anything, 
whereby any person or persons, bodies politic 
or corporate, are sought to be restrained of 
any freedom or liberty that they had beiorc, 
or hindered in their lawful trade.” 3 Inst. 
181, c. 85; 221 t\ S. 51. As defined by 
Hawkins: "A monopoly is an allowance by 
the king to a particular person or persons 
of the sole buying, selling, making, working, 
or using of anything wherehy the subject in 
general is restrained from the freedom of 
manufacturing or trading which he had 
before.” Hawk. P. C. bk. 1, c. 29; Id., 52. 

The evils which led to the public outcry 
against monopolies and to the final denial of 
the power to make them were: (1) The 
power which the monopoly gave to the one 
who enjoyed it to fix the price and thereby 
injure the public; (2) the power which it 
engendered of enabling the limitation on 
production; and, (3) the danger of deteriora¬ 
tion in quality of the monopolized article 
which it wa9 deemed was the inevitable 
resultant of the monopolistic control over its 
production and sale. As monopoly as thus 
conceived embraced only a consequence 
arising from an exertion of sovereign power, 
no expresi restrictions or prohibitions 
obtained against the creation by an individual 
of a monopoly as such. But as it wa9 con¬ 
sidered, at least so far as the necessaries of 
life were concerned, that individuals by the 
abuse of their right to contract might be 
able to usurp the power arbitrarily to enhance 
prices, one of the wrongs arising from 
monopoly, it came to be that laws were 
passed relating to offences such as forestalling, 
regrating, and engrossing by which prohibi¬ 
tions were placed upon the power of indi¬ 
viduals to deal under such circumstances 
and conditions as, according to the concep¬ 
tion of the times, created a presumption that 
the dealings were not simply the honest 
exertion of one s right to contract for his 
own benefit unaccompanied by a wrongful 
motive to injure others, but were the conse¬ 
quence of a contract or course of dealing of 
such a character as to give rise to the pre¬ 
sumption of an intent to injure others through 
the means, for instance, of a monopolistic 
increase of prices. 

As by the statutes providing against 
engrossing the quantity engrossed was not 
required to be the whole or a proximate 
part of the whole of an article, it is clear 
that there was a wide difference between 
monopoly and engrossing, etc. But as the 
principal wrong which it was deemed would 
result from monopoly, that is, an enhance¬ 
ment of the price, was the same wrong to 
which it was thought the prohibited engross¬ 
ment would give rise, it came to pass that 
monopoly and engrossing were regarded as 
virtually one and the same thing. In other 
words, the prohibited act of engrossing, 
because of its inevitable accomplishment of 
one of the evils deemed to be engendered by 
monopoly, came to be referred to as being 
a monopoly or constituting an attempt to 
monopolize. Id.. 53. 

And by operation of the mental process 
which led to considering as a monopoly acts 
which although they did not constitute a 
monopoly were thought to produce some of 
its baneful effects, so also because of the 
impediment or burden to the due course of 
trade which they produced, such acts came 
to be referred to as in restraint of trade. Id., 
54. 

Generalising these considerations, the 
situation is tnie: (1) That by the common 
law monopolies were unlawful because of 
their restriction upon individual freedom of 
contract and their injury to the public. 
(2) That as to necessaries of life the freedom 
of the individual to deal was restricted where 
the nature and character of the dealing was 
such as to engender the presumption of 
intent to bring about at least one of the 
injuries which it was deemed would result 
from monopoly; that is,an undue enhance¬ 
ment of price. (3) That to protect the 


freedom of contract of the individual not 
only in his own interest, but principally 
in the interest of the common weal, a contract 
of an Individual by which he put an unreason¬ 
able restraint upon himself ns to carrying on 
his trade or business was void. And that 
at common law the evils consequent upon 
engrossing, etc., caused those things to be 
treated as coming within monopoly and 
sometimes to be called monopoly, and the 
same considerations caused monopoly, 
because of its operation and effect, to be 
brought within and spoken of generally as 
impeding the due course of or being in 
restraint of trade. Id., 53, 54. 

From the review just made it results that 
outside of the restrictions resulting from the 
want of power in an individual to voluntarily 
and unreasonably restrain his right to carry 
on his trade or business, and outside of the 
want or right to restrain the free course of 
trade by contracts or acts which implied a 
wrongful purpose, freedom to contract and 
to abstain from contracting and to exercise 
every reasonable right incident thereto 
became the rule in the English law. 

Conception According to United States 
Law., In the United States also the acts 
from which it was deemed there resulted a 
part if not all of the injurious consequences 
ascribed to monopoly, came to be referred 
to as a monopoly itself. In other words, 
here as had been the case in England, 
practical common sense caused attention to 
be concentrated not upon the theoretically 
correct name to be given to the condition 
or acts which gave rise to a harmful result, 
but to the result itself and to the remedying 
of the evils which it produced. 221 U. S. 
56. 

It is also true that while the principles 
concerning contracts in restraint of trade, 
that is. voluntary restraint put by a person 
on his right to pursue hi9 calling, hence only 
operating subjectively, came generally to 
be recognized in accordance with the Eng¬ 
lish rule, it came moreover to pass that 
contracts or acts which it was considered 
had a monopolistic tendency, especially 
those which were thought to unduly diminish 
competition and hence to enhance prices— 
in other words, to monopolize—came also 
in a generic sense to be spoken of and treated 
as they had been in England, as restricting 
the due course of trade, and therefore a9 
being in restraint of trade. The dread of 
monopoly as an emanation of governmental 
power, while it passed at an early date out 
of inind in this country, as a result of the 
structure of our government, did not 9erve 
to assuage the fear as to the evil consequences 
which might arise from the acts of individuals 
producing or tending to produce the conse¬ 
quences of monopoly. It resulted that 
treating such acts as amounting to monopoly, 
sometimes constitutional restrictions, again 
legislative enactments or judicial decisions, 
served to enforce and illustrate the purpose 
to prevent the occurrence of the evils 
recognized in the mother country as conse¬ 
quent upon monopoly by providing against 
contracts or acts of individuals or combina¬ 
tions of individuals or corporations deemed 
to be conducive to such results. 

It will be found that as modern conditions 
arose the trend of legislation and judicial 
decision came more and more to adapt the 
recognized restrictions to new manifestations 
of conduct or of dealing which it wa9 thought 
justified the inference of intent to do the 
wrongs which it had been the purpose to 
prevent from the beginning. Surveying the 
whole field it may be said that the dread of 
enhancement of prices and of other wrongs 
which it was thought would flow from the 
undue limitation on competitive conditions 
caused by contracts or other acts of individ¬ 
uals or corporations, led, as a matter of 
public policy, to the prohibition or treating 
as illegal all contracts or acts which were 
unreasonably restrictive of competitive condi¬ 
tions, either from the nature or character 
of the contract or act or where the suraound- 
ing circumstances were such as to justify 
the conclusion that they had not been entered 
into or performed with the legitimate purpose 
of reasonably forwarding personal interest 
and developing trade, but on the contrary 
were of such a character as to give rise, to the 
inference or presumption that they had been 
entered into or done with the intent to do 
wrong to the general public and to limit the 
right of individuals, thus restraining the 
free flow of commerce and tending to bring 
about the evils, such as enhancement of 
prices, which were considered to be against 
public policy. It is equally true to say that 


the survey of the legislation in this country 
on this subject from the beginning will show, 
depending as it did upon the economic 
conceptions which obtained at the time when 
the legislation was adopted or judicial 
decision was rendered, that contracts or acts 
were at one time deemed to be of such a char¬ 
acter a 9 to justify the inference of wrongful 
intent which were at another period thought 
not to be of that character. But this again 
followed the line of development of the law 
of England (above). Id., 58, 59. 

Within the Meaning of Section 2 of 
the Sherman Act. Undoubtedly, the 
words '*to monopolize” and "monopolize” 
as used in this section reach every act bring¬ 
ing about the prohibited results. The 
ambiguity, if any, is involved in determining 
what is intended by monopolize. But this 
ambiguity is readily dispelled in the light of 
the previous history of the law of restraint 
of trade, referred to above, and the indica¬ 
tion which it gives of the practical evolution 
by which monopoly and the acts which pro¬ 
duce the same result as monopoly, that is, 
an undue restraint of the course of trade, 
all came to be spoken of as, and to be indeed 
synonymous with, restraint of trade. Id., 61. 

That an industrial combination if formed 
with the expectation of achieving a monopoly 
is not enougn to make it a monopoly within 
the meaning of the Anti-Trust Act. 251 
U. S. 444. 

MONYA. See Monetagium. 

MOOE, MOOR. An officer in the Isle 
of Man who summons the courts for the 
several sheadings; office similar to the 
English bailiff of a hundred. R.&L. 

MORAL OBLIGATION. Congress ha9 
power to recognize moral obligations. 270 
U. S. 284; 163 U. S. 441-443. 

MORAVIANS. Otherwise called “Herm- 
huters" or ‘‘United Brethren.” A sect of 
Christians whose social policy is particular 
and conspicuous. They give evidence on 
their solemn affirmation. 2 Steph. Com. 
(7 Edit.) 338n. R. & L. 

MORBUS SONTICUS. In Civil Law. 
Such a sickness a9 prevented one from 
transacting business matters. English. 

MORE COLONICO. In Old English 
Law. In a husband-like manner. English. 

MORT CIVILE. In French Law. 

Civil death. English. 

MORTGAGE. See Conditional Sale 
(Supp.). 

MOST RECENTLY ACCUMULATED 
UNDIVIDED PROFITS OR SURPLUS. 

See Surplus (Supp.), 

MOTION. When speaking of trains in 
motion, the word "motion” refers generally 
to the continuous movement of the cars 
towards their destination. 170 U. S. 535. 

MULTO. In Old English. Term for a 
wether sheep. English. 

MUNDIUM. In Old French Law. A 
tribute paid by a church or monastery to 
their seignorial avoues and vidaines, aB the 
price of protecting them. Steph. Lect. 236. 
Burrill. 

MUNICIPALITY. A governmental 
agency. Its functions are for the public 
good, and the powers given to it and to be 
exercised by it must be construed with 
reference to that good and to the distinctions 
which are recognized as important in the 
administration of public affairs. 171 U. S. 
55. See City; Town (Supp.). 

MUSEUM. A place where a collection 
of curiosities i9 kept. English. 

MUSH CONCRETE. Wet concrete, 
g t v. 269 U. S. 179. 

MUSICAL COMPOSITION. An intel¬ 
lectual creation which first exists in the mind 
of the composer. 209 U. S. 17, See Copy; 
Perforated Roll (Supp.). 

MUSICAL INSTRUMENT. See Copy; 
Musical Composition; Perforated Roll 
(Supp.). 

MUSSA. A moss or marsh ground; 
or a place where sedges grow; a place over¬ 
run with moss. Cowell; R. & L. 

MUTUAL, LEVEL PREMIUM PLAN. A 
plan under which an insurance company 
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issues both “annual dividend” and "deferred 
dividend” policies. Under thi9 plan each 
policyholder pays annually in advance a 
fixed sum which, when added to like pay¬ 
ments by others, probably will create a fund 
larger than necessary to meet all maturing 
policies and estimated expenses. At the 
end of each year the actual insurance costs 
and expenses incurred are ascertained. The 
difference between their sum and the total 
of advance payments and other income, 
then becomes the "overpayment” or surplus 
fund for immediate pro rala distribution 
among policyholders as dividends or for such 
future disposition as the contracts provide. 
An "annual dividend” policyholder receives 
his proportionate part of this fund each year 


in cash or as a credit upon or abatement of 
his next premium. “Deferred dividend” or, 
as sometimes called, “distribution” policies 
provide— 

"That no dividend or surplus shall be 
allowed or paid upon this policy, unless the 
insured shall survive until completion of 
its distribution period, and unless this policy 
shall then be in force. That surplus or profits 
derived from-such policies on the distribu¬ 
tion policy plan as shall not be in force at the 
date of the completion of their respective 
distribution periods, shall be apportioned 
among such policies as shall complete the 
distribution periods.” 

Accordingly, all overpayments by deferred 
dividend policyholders must await apportion¬ 


ment until the prescribed period ends; and 
no one of them will receive anything there¬ 
from if his policy lapses or if he dies before 
that time. The whole of thi9 fund goes to the 
survivors. 271 U. S. 115, 116. 

MUTUS ET SURDUS. Dumb and deaf. 
R.&L. 

MYNSTER-HAM. Monastic habita¬ 
tion; perhaps the part of a monastery set 
apart for purposes of hospitality, or as a 
sanctuary for criminals. Anc. Inst. Eng. 
R.&L. 

MYTACISM. In Rhetoric. The too 
frequent use of the letter M. Encycl. Lond. 
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NAMARE <L. LaO. In Old Records. 
To take; to distrain; to take a distress. 
Burrill. 

NAME. See Trade Name (Supp.). 

NANTES, EDICT OF. A law made by 
Henry IV. of France for the protection of 
Protestants; revoked by Louis XIV. on 
October 2. 1685. English. 

NAPHTHA. The first distillation of 
crude oil takes off the elements more volatile 
than kerosene, and these taken together are 
known as the “naphtha fraction.” After 
treatment with sulphuric acid, this fraction 
is divided by further distillation into three 
products— gasoline. the lightest; benzine, the 
intermediate, and naphtha, which is called 
“painter’s naphtha,” the heaviest. The 
gravity of such naphtha is around 54 degrees 
(Baume). 268 U. S. 547. See Casinghead 
Gasoline (Supp.). 

'‘Naphtha" is a generic term and embraces 
the lighter or more volatile parts of crude oil 
down to and sometimes including kerosene. 
This takes in all the elements of finished 
gasoline. The words "naphtha” and "gaso¬ 
line” are often used interchangeably to 
include the unfinished product of which 
the gasoline of commerce is made. Id., 551. 

The processes for refining crude oil in the 
production of gasoline include the separation 
and combining of various elements of the 
crude product, and are not limited to the 
elimination of impurities. Id. 

NAPHTHA FRACTION. See Naphtha 

(Supp.). 


NARCOTIC. See To a Patient (Supp.). 

NATI ET NASCITURI. Born and to be 
bom; present and possible heirs. English. 

NATION. See Tribe (Supp.). 

NATIONAL BANKING ASSOCIATION. 
See Federal Reserve Banks (Supp.). 

NATIONAL BANKS. These are not 
merely private moneyed institutions, but 
agencies of the United States created under 
its laws to promote its fiscal policies. Hence, 
the banks, their property, and their shares 
cannot be taxed under state authority 
except as congress consents and then only 
in conformity with the restrictions attached 
to its consent. 269 U. S. 347; 263 U. S. 
106. See Moneyed Capital (Supp,). 

National banks are brought into existence 
under federal legislation, are instrumentali¬ 
ties of the federal government, and are neces¬ 
sarily subject to the paramount authority 
of the United States. Nevertheless, national 
banks are subject to the laws of a state in 
respect of their affairs unless such laws 
interfere with the purposes of their creation, 
tend to impair or destroy their efficiency as 
federal agencies, or conflict with the para¬ 
mount law of the United States. 263 U. S. 
656; 164 U. S. 357; 161 U. S. 283; 9 Wall. 


NATURALIZATION. See Exclusive 

(Supp.). 

NAZERANNA- Money paid to a govern¬ 
ment for a grant. English. 

NE GIST PAS EN BOUCHE (L. Fr.). 
It does not lie in the mouth; a common 
phrase in the old books. Yearb. M. 3 
Edw. II. 50. Burrill. 


NE QUID IN LOCO PUBLICO VEL 
ITINERE FIAT. That nothing shall be 
done (put or erected) in a public place or way. 
The title of an interdict in the Roman law 
Dig. 43, 8. Burrill. 


NE RECTOR PROSTERN ET AR- 
BORES. Stat. 25 Edw. I, prohibiting 


g arsons from cutting trees in churchyards. 

ubsequently construed to extend to opening 
mines and taking the mineral therefrom. 
English. 

NEAR THE PLACE. See Locality 

(Supp.). 

NECESSARY PARTIES. Parties are 
necessary who have such an interest in the 
rnattef in controversy that it cannot be 
determined without affecting that interest 
or leaving the interests of those who are 
before the court in a situation that might be 
embarrassing or inconsistent with equity. 
266 U. S. 159; 17 How. 139. 

NECESSITUDO (Lat.). In the Civil 
Law, An obligation; a close connection; 
relationship by blood. Calv. Lex. Burrill. 

NEFASTUS (Lat.). In Roman Law. 
A term applied to a day on which it was 
unlawful to administer justice. Adam’s 
Rom. Ant. 129, 200. Burrill. 

NEGLIGENCE. Consists in conduct 
which common experience or the special 
knowledge of the actor shows to be so likely 
to produce the result complained of, under 
the circumstances known to the actor, that 
he is held answerable for that result, although 
it was not certain, intended, or foreseen. 
205 U. S. 12. 

Distinguished from Assumption of 
Risk. The practical difference of the two 
ideas of negligence and assumption of risk is 
in the degree of their proximity to the par¬ 
ticular harm. The preliminary conduct of 
getting into the dangerous employment or 
relation is said to be accompanied by assump¬ 
tion of the risk. The act more immediately 
leading to a specific accident is called negli¬ 
gence. But the difference between the two is 
one of degree rather than of kind. Id. 
When a statute exonerates a servant from 
assumption of risk, if at the same time it 
leaves the defense of contributory negligence 
still open to the master, then, unless great 
care be taken, the servant’s rights will be 
sacrificed by simply charging him with 
assumption of the risk under another name. 
Id., 12, 13. 

While assumption of risk sometimes shades 
into negligence as commonly understood, 
there is, nevertheless a practical and clear 
distinction between the two. In the absence 
of statute taking away the defense, or such 
obvious dangers that no ordinarily prudent 
person would incur them, an employee is 
held to assume the risk of the ordinary dangers 
of the occupation into which he is about to 
enter, and also those risks and dangers which 
are known, or are so plainly observable that 
the employee may be presumed to know of 
them, and if he continues in the master’s 
employ without objection, he takes upon 
himself the risk of injury from such defects. 
191 U. S. 67, 68. Contributory negligence, on 
the other hand, is the omission of the em¬ 
ployee to use those precautions for his own 
safety which ordinary prudence requires. 
37 C. C. A. 506: 220 U. S. 596. 

See Carelessness or Negligence; Last 
Clear Chance; Presumed Negligence 
(Supp.). 

NEGOCE. Trade, business. 

NEGOTIABLE WORDS. The words 
"bearer” or "order” in a cheque, note, or 
bill. English. 

NEIGHBORHOOD. See Locality 
(Supp.). 

NEITHER PARTY. See Nolle Pro¬ 
sequi. 


NEMBDA. In Swedish and Gothic 
Law. A jury. 3 Bl. Com. 349, 359. 

Burrill. 

NEMO. No one; no man. The initial 
word of many Latin phrases and maxims, for 
which see Maxims. 

NEMY (L. Fr.). Not. Litt. sect. 3. 
Burrill. 

NEPUOY. In Scotch Law. A grand¬ 
son. English. 

NET ASSET. See Capital Stock (Supp.). 

NET INCOME. Within the Meaning 
of the Revenue Act of 1921, Section 245 
(a). In the ca9e of a life insurance company 
the term "net income” means the gross 
income less specified reductions, among 
which are (1) the amount of interest received 
during the taxable year from tax-exempt secu¬ 
rities, and (2) an amount equal to four per 
cent of the company’s mean reserve funds, 
diminished, however, by the amount of the 
first deduction, the interest from tax-exempt 
securities. 277 U. S. 518. See Gross 
Income; Paid (Supp.). 

NET WEIGHT. Weight of contents, 
merchandise, etc., within box or parcel 
excluding that of the bag, box, cask, etc.; 
weight of an animal taken after it is dressed 
for market and excluding that of hide, oflal, 
etc. Abbott. 

NEW. Within the Meaning of an Act 
of the Legislature of Pennsylvania, 
Approved June 14, 1923, regulating the 
manufacture, sterilization,and saleof bedding. 
"New” means any material or article which 
has not been previously manufactured or 
used for any purpose. 270 U. S. 409. See 
Secondhand; Shoddy (Supp.). 

NEW YEAR’S. January 1st; a legal 
holiday in the United States. English. 

NEW YORK RULE. It is a rule of 
liability in which a bank which receives com¬ 
mercial paper for collection is not only bound 
to use due care itself, but is responsible to its 
customer for a failure to collect, resulting from 
the negligence or involvency of any bank to 
which it transmits the check for collection. 
This is the so-called "New York rule,” which 
in effect makes the first bank a guarantor 
of the solvency and diligence of the corre¬ 
spondents which it employs to effect the 
collection. 271 U. S. 491; 112 U. S. 276; 
264 U. S. 164. See Massachusetts Rule 
(Supp.). 

NEWGATE. A prison in Connecticut 
built underground; it was used for fifty years 
after the revolution. A London prison. 
English. 

NIGER LIBER. The Black Book of the 
Exchequer, containing the list of abbeys, 
cathedrals, etc. English. / 

NIHIL. Nothing. Used in many phrases 
and maxims, for which see Maxims. 

NISI. Unless. A rule or order of court, 
which is to become absolute after service, 
"unless” good cause to the contrary is shown, 
is termed in common-law practice a rule 
nisi. Abbott. 

NISI FECERIS. Shouldst thou not do 
it. A clause in an ancient writ which com¬ 
manded that if the lord of the manor failed 
to do justice, the king's court or officer 
would. Through this writ the king usurped 
power over manorial court9. English. 

NIVICOLLINI BRITONES. Welshmen, 
because they live near high mountains 
covered with snow. Du Cange; R. & L. 
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NO GOODS. See Nulla Bona. 

NO PAR VALUE STOCK. See Par 

Value Stock (Supp.). 

NO PERSON. Within the Meaning of 
Section 10 of the Prohibition Act, provid¬ 
ing that no person shall manufacture, 
purchase for sale, or transport any liquor 
without making a record of the transaction 
in detail. The words ‘no person” refer to 
persons authorized under other provisions 
of the act to carry on traffic in alcoholic 
liquors. 271 U. S. 363; 252 U. S. 145. 

NOCENT. Guilty. ‘‘The nocent person.” 
1 Vern. 429. Burrill. 

NOLIS (Fr.). In French Law. Freight. 
The same with “fret.” Ord. Mar. liv. 3, 
tit. 3. Burrill. 

NOMINA TRANSCRIPTITIA. In 
Roman Law. Obligations so called because 
arising by a method of transfer from one book 
to another, as from daybook to ledger, 
English. 

NOMINA VILLARUM. A list preserved 
in the exchequer of the names of all English 
villages and possessors, prepared during the 
9th year of Edward II., by sheriffs. 

NOMINATING AND REDUCING. 

Striking a jury. See Jury, a Struck. 

NOMINATIVUS PENDENS. A nomi¬ 
native not connected with the rest of the 
sentence; as the opening words in an agree¬ 
ment. down to—“witnesseth.” English. 

NOMOGRAPHY. The art of drafting 
laws; a treatise on the subject. English. 


NOMOTHETES. Members of a com¬ 
mittee of Athenian dicasta charged with 
passing upon the laws of the ecclesia. English. 

NON DISTRINGENDO. An old writ to 
prevent a distress. English. 

NON VULT CONTENDERE. Will not 
contend; will not contend with court. A 
plea used in New Jersey equivalent to guilty. 
English. 

NONAE ET DECIMAE. Payments by 
tenants of church farms. Nonae was for the 
use of the land, dtcimac as tithes. 

NONAGE, NONAGIUM. Infancy, mi¬ 
nority; the ninth part of the movable effects 
of a dead parishioner, paid to the English 
church or clergymen. English. 

NONCOMBATANT. One; attached to 
an army"or navy, but to perform other duties 
than that of fighting, as surgeon or chaplain. 
English. 

NONDIRECTION. Neglect by a judge 
to instruct a jury properly upon a necessary 
point of law. English. 

NONES. The ninth day before the ides 
in the Roman calendar, being the seventh 
day of March, May, July, and October; in 
other months, the fifth day. English. See 
Ides. 

NOOK OF LAND. Twelve acres and a 
half. Dugd. Warwick, 665. R. & L. 

NOTA. In Civil Law. A mark or 
brand put upon a person by the law. 1 
Mackeld. Civ. Law, 134, 135. Burrill. 

NOTAE. In Civil and Old European 
Law. Shorthand characters or marks of 


contraction in which one person wrote what 
was said by another. Calv. Lex. Burrill. 

NO VALE. Land newly ploughed, or 
that had not been tilled before in the memory 
of man. Burrill. 

NOVALIS. In the Civil Law. Land 
that rested a year after the first ploughing. 
Dig. 50, 16, 30, 2. Burrill. 

NOVERCA. In Civil Law. A step¬ 
mother. Dig. 38, 10, 4, 6. Burrill. 

NOVERINT UNIVERSI PER PRAE- 
SENTES. Know all men by these presents. 
Words with which deeds, obligations, letters 
of attorney, and other instruments were 
formerly commenced. Litt. sect. 445. Bur¬ 
rill. 

NOVI OPERIS NUNCIATIO. Protest 
against a new work. A civil law proceeding 
by which one who thought himself injured 
by the erection of a new work, went upon 
the ground and publicly protested in the 
presence of the owner or his workmen 
against the work being continued. English. 
Dig. 39, 1. 

NOVODAMUS. In Old .Scotch Law. 
We give anew. The name given to a charter 
or clause in a charter, granting a renewal of 
right. Burrill, 

NUGATORY. Inoperative; without force. 
English. 

NUNCUPARE. In Civil Law. To 
name; to pronounce orally, or in words 
without writing. Calv. Lex. Burrill. 

NURSE. See Nurture. 

NYCTHEMERON. The natural day of 
twenty-four hours. English. 


o 


OB. About; for; on account of. English. 

OB CAUSAM ALIQUAM A RE MARI- 
TIMA ORTAM. For some cause arising 
out of a maritime matter. English. 


OBAERATUS. Among the Romans, a 
debtor who was compelled to serve his 
creditor until his debt was discharged. 
R. & L. 

OBEDIENTIA. In Old Record. A 

kind of rent. 

In Canon Law. An office, or the ad¬ 
ministration of an office. Burrill. 

OBLATA TERRiC. Half an acre; or. 
as some say, half a perch of land. R. & L. 

OBLATI. Voluntary slaves of churches 
or monasteries. R. & L. 

OBLIGATORY. Binding; a contract 
under seal. English. 

OBLIQUUS. Oblique; collateral. Eng¬ 
lish. 


OBRA. In Spanish Law. Work. 

Obras. Works or trades; those which 
men carry on in houses or covered places. 
White’s New Recop. b, 1. tit. 5, c. 3, 6. 

Burrill. 

OBSES. In Law of War. A hostage. 
Grotius de Jur. Bell. lib. 3. c. 20, If 52. 
Burrill. 


OBSIGNARE. In Civil Law. To seal 
up, as money that had been tendered and 
refused. Heinecc. El. Jur. Civ. lib. 3, tit. 
30. If 1007. Burrill. 

OBSIGNATORY. Ratifying and con¬ 
firming. R. & L. 

OBSOLESCENT. Passing out of U9e. 
English. 

OBSTRUCTING PROCESS. The act 
by which the prevention of a legal process 
is attempted. English. 

OBTAIN. To bring within one’s posses¬ 
sion. English. 

OBTEMPERANDUM EST CONSUE- 
TUDINI RATIONABILI TANQUAM 
LEG I. (4 Co. 38). A reasonable custom 
is to be obeyed as a law. R. & L. 

OBTEMPERARE. To obey. English. 

OBTORTO COLLO. Roman Law. 
Taking by the neck or collar; as a plaintiff 
was allowed to drag a reluctant defendant to 
court. Adam's Rom. Ant. 242. Burrill. 

OBTULIT SE. In Old Practice. The 
emphatic words of entry on the record where 
one party offered himself in court against 
the other, and the latter did not appear. 
1 Reeve’s Hist. 417. Burrill. 

OCASION. In Spanish Law. Acci¬ 
dent. Las Partidas. Part 3, tit. 32. 1 21 
Burrill. 


OCCASIONES. In Old English Law. 
Assarts. Spel.; Burrill. 


OCCUPATILE. A thing held by one 
after being left by its owner. English. 

OCHIERN. In the Old Scotch Law. 
A name of dignity; a freeholder. Skene de 
Verb. Sign. R. & L. 

OECONOMUS. A manager or ad¬ 
ministrator. Calv. Lex. R. & L. 


OF NEW. A Scotch expression closely 
translated from the Latin de novo. Burrill. 

OFFA EXECRATA. "The execrable 
mouthful." A Saxon method of trial by 


which the accused wa9 forced to swallow 
a mouthful of bread. If it did not choke 
him. he was innocent. English. 1 Reeve’s 
Hist. 21. 

OFFENCES AGAINST THE UNITED 
STATES. Within the Meaning of Article 
II, Section 2, Cl. 1 of the Constitution. 
In the pardon clause, includes criminal 
contempts. 267 U. S. 108. 

History of the Pardon Clause in the 
Constitutional Convention of 1787. The 
proceedings of the convention from June 19, 
1787, to July 23rd, were by resolution referred 
to a Committee on Detail for report of the 
constitution (II Farrand’s Records of 
Constitutional Convention. 123, 129) and 
contained the following (II Farrand, 146): 
"The power of pardoning vested in the 
executive (which) his pardon shall not, 
however, be pleaaable to an impeachment." 
On August 6th, Mr. Rutledge of the Com¬ 
mittee on Detail (II Farrand, 185) reported 
the provision as follows: "He shall have 
power to grant reprieves and pardons; but 
his pardon shall not be pleadable in bar of 
impeachment." This is exactly what the 
king’s pardon was at common law with the 
same limitation (IV Black9tone, 399). On 
August 25th (II Farrand, 411), the words 
"except in cases of impeachment" were 
added after "pardons" and the succeeding 
words were stricken out. On Saturday, 
September 8th (II Farrand, 547), a com¬ 
mittee of five to revise the style of and 
arrange the articles was agreed to by the 
house. As referred to the Committee on 
Style, the clause read (II Farrand, 575): 
"He shall have power to grant reprieves and 
pardons except in cases of impeachment." 
The Committee on Style reported this clause 
as it now 19 : "and he shall have power to 
grant reprieves and pardons for offences 
against the United States except in cases 
of impeachment." There seems to have 
been no discussion over the substance of the 
clause save that a motion to except cases of 
treason was referred to the Committee on 
Style. September 10th (II Farrand, 564), 
was not approved by the committee and after 
discussion was defeated in the convention 
September 15th (II Farrand, 626, 627). 

This history of the clause shows that the 
words "for offences against the United 
States” were inserted by a Committee on 
Style, presumably to make clear that the 
pardon of the president was to operate upon 
offences against the United States a9 dis¬ 
tinguished from offices against the states. 
It cannot be supposed that the Committee 
on Revision by adding these words, or the 
convention by accepting them, intended 
sub silentio to narrow the scope of a pardon 
from one at common law or to confer any 
different power in this regard on our executive 
from that which the members of the conven¬ 
tion had seen exercised before the revolution. 
267 U. S. 112, 113. See Pardon, Power of 
(Supp.). 

OFFERTORIUM. The offerings of the 
faithful; or the place where they are made 
or kept; the service at the time of com¬ 
munion. R. & L. 

OFFICE. A public station conferred by 
the appointment of government. The term 
embraces the idea of tenure, duration, 
emolument, and duties fixed by law. Where 
an office is created, the law usually fixes its 
incidents, including its term, its duties, and 
its compensation. 269 U. S. 520; 103 U. S. 
5; 6 Wall. 385. 

OFFICER. The term is one inseparably 
connected with an office. 269 U. S. 520. 
See Any Officer of the Law; Civil 
Officer; Employee; Office (Supp.). 
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OFFICER DE FACTO. See De Facto 
Officer (Supp.). 

OIL. See Petroleum (Supp.). 

OIR (L. Fr.). To hear. Yearb. P. 1, 
Edw. II. 4. 

In Spanish Law. To hear; to take 
cognizance. White’s New Recop. b. 3, 
tit. 1. c. 7. Burrill. 

OK.ER. In Scotch Law. Usury; the 
taking of interest for money, contrary to 
law. Bell'9 Diet. Burrill. 

OLEOMARGARINE. Artificial butter 
made of animal fat, milk, and other sub¬ 
stances; imitation butter. Anderson. 

Oleomargarine has been recognized in 
Europe and in the United States as an 
article of food and commerce, and was recog¬ 
nized as such by congress in the act of 
August 2, 1886, c. 840; and, being thus a 
lawful article of commerce, it cannot be 
wholly excluded from importation into a 
state from another state where it was manu¬ 
factured although the state into which it 
was imported may so regulate the introduc¬ 
tion a9 to insure purity, without having the 
power to totally exclude it. 171 U. S. 1. 

OLYMPIAD. The Greek epoch; a period 
of four years. English. 

OME BUENO. In Spanish Law. A 
good man; a substantial person. Las 
Partidas, Part- 5, tit. 13, 1, 38. Burrill. 

OMNIBUS AD QUOS PRAESENTES 
LITERAE PERVENERINT, SALUTEM. 
To all to whom the present letters come, 
greetings. The ancient form of address in 
charters and deeds. English. 

OMNIS. All; every; everything. For 
maxims beginning with this, see Maxims. 

ON ACCOUNT. Because of some trans¬ 
action between the parties of debit and credit. 
English. 

ON DEFAULT. On the failure to 
perform some act or duty. English. 

ON FILE. On record; in the custody of 
the proper officer or in its proper place. 
English. 

ON OR ABOUT. Near the time or place 
mentioned. "On or about" is void in some 
cases because not sufficiently definite. 
English. 

ON OR BEFORE. Not later than the 
time mentioned. English. 

ONCE A MORTGAGE ALWAYS A 
MORTGAGE. A rule that an instrument 
intended as a mortgage shall continue such 
and not be converted into a deed. English. 

ONCE IN JEOPARDY. See Autrefois 
Acquit; Autrefois Convict; Jeopardy. 

ONCUNNE. Accused, Du Cange; R. & 
L. 

ONE HUNDRED THOUSAND POUNDS 
CLAUSE. A precautionary stipulation in¬ 
serted in a deed making a good tenant to 
the praecipe in a common recovery. R. & L. 

ONE PRICE. A business is conducted 
on a “one-price” basis when, for the purpose 
of the convenient conduct of their business, 
manufacturers maintain a uniform base or 
factory price, so far as the customers of the 
individual manufacturer are concerned. 
268 U. S. 598. 

ONE-MAN CAR. A car operated by one 
motorman instead of by two men. The car 
is usually-so arranged that passengers enter 
and leave it only by the front end, where 
the motorinan is placed. 251 U. S. 170. 
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OPE CONSILIO. In Civil Law. By 
aid and counsel. A term applied to acces¬ 
sories in the commission of crimes of import 
similar to the “aiding and abetting’' in the 
common law. Inst. 4. 1, 11, 12; Dig. 50, 
16, 53, 2. Burrill. 

OPEN SHOP. See American Plan 
(Supp.). 

OPENTIDE. The time after corn is 
taken from the fields. English. 

OPERATING AGAINST AN ENEMY. 
Within the Meaning of Section 7 of the 
Act of Congress of April 26, 1898. An 
army officer was not “serving with troops 
operating against an enemy,” while exercising 
a command in a camp of instruction in the 
United States during the war of 1917-1918 
in Europe. 265 U. S. 166. 

“There is within our borders no enemy, 
within the meaning of the law, for troops to 
operate against. An army ha9 been called 
together, and is being drilled, but until that 
army embarks for a foreign country, or 
until an enemy appears on our shores, and 
the army confronts it, it is held that no 
officer can receive the pay of a higher grade 
by virtue of anything in the act referred to.*' 
Id., 167, quoting the opinion of the paymaster 
general in 1898. 

OPERATING CHARGE. See Con¬ 
struction Charge (Supp.). 

OPERATING EXPENSES. See Better¬ 
ments, Expenditures for (Supp.). 

OPERATION. Being in action; effect; 
transaction. English. See Equality of 
Operation (Supp.). 

OPERATIVE. A factory hand, one who 
operates machinery. 259 U. S. 527, quoting 
231 N. Y. 105, and Webster's New Inter¬ 
national Dictionary. See Workman. There 
i9 a marked distinction between a workman 
and an employee. Although in a general 
sense all workmen and operatives are em¬ 
ployees, yet all employees are not workmen 
or operatives (within the meaning of the 
New York Workmen’s Compensation Law). 
See Employee (Supp.). 

OPERATIVE PROPERTY. Within the 
Meaning of Any Section of the California 
Political Code. In the case of telegraph 
and telephone companies doing business in 
the state of California, operative property 
includes the franchises, rights of way, poles, 
wires, pipes, conduits, cables, switchboards, 
telegraph and telephone instruments, batter¬ 
ies, generators, and other electrical appli¬ 
ances, and exchange and other buildings 
used in the telegraph and telephone business 
and so much of the land on which said build¬ 
ings are situate as may be required for the 
convenient use and occupation of said 
buildings. 275 U. S. footnote to 398. 

OPETIDE. The old time of marriage, 
which was from epiphany to Ash Wednesday. 
English. 

OPPIGNEH^ARE. In Civil Law. To 
pledge. English. 


OPPOSER. Formerly, an officer of the 
green wax office, in the English exchequer. 
English. SeeApposER. 

OR OTHER PAYMENTS. Within the 
Meaning of Section 12 (a) Subd. “First” 
of the Revenue Act of 1916. The phrase 
“or other payments” was meant to bring 
in payments ejusdem generis with “rentals,” 
such as taxes, insurance, interest on mort¬ 
gages, and the like, constituting liabilities 
of the lessor on account of the leased premises 
which the lessee has covenanted to pay. 
268 U. S. 64. See Rentals (Supp.). 

ORA. In Old English and Scotch Law. 
A Saxon coin of value of 16d. Spelman. 

An ounce of the value of 20d. Burrill. 

ORBATION. The condition of being 
deprived of one’s parent or children. English. 

ORDER. See Finding; Legislative Acts 
of the State (Supp.). 

ORDER FORM. Within the Meaning 
of Section 2 of the Anti-Narcotic Act of 
1918, providing that it shall be unlawful for 
any person to sell, etc., any of the drugs 
specified in the first section except in pursu¬ 
ance of a written order of the person to whom 
the article is sold, etc., on a form issued by 
the commissioner of internal revenue. The 
order form is not a mere record of a past 
transaction—it is a certificate of legality of 
the transaction being carried on, or else 
it is a means of discovering the illegality 
and is useful for the latter purpose. 276 
U. S. 351. 

ORDINANCE. See Legislative Acts of 
the State (Supp.). 

ORDINANCE OF THE FOREST. A 
statute made touching matters and causes 
of the forest. 33 & 34 Edw. I. R. & L. 

ORDINANDI LEX. The law of pro¬ 
cedure as distinguished from the substantial 
part of the law. R. 8c L. 

ORDINATUMEST. It is ordered. The 
initial words used in entering rules of court 
in Latin. English. 

ORDINES. A general chapter or other 
solemn convention of the religions of a par¬ 
ticular order. R. & L. 

ORDO. Rule which monks were obliged 
to observe; order; regular succession; an 
order of the court. R. & L. 

ORDO ALBUS. The white friar9 or 
Augustines; the Cistercians also wore white. 
R.& L. 

ORDO NIGER. The black friars; the 
Cluniacs likewise wore black. R. & L. 

ORIGINAL JURISDICTION. Whether 
a suit be originally brought in the district 
court or removed from a state court, the 
general federal jurisdiction is the same; and 
the venue or local jurisdiction of the district 
court over the person of the defendant i9 
dependent in the one case as in the other 
upon the voluntary action of the non¬ 
resident defendant, being acquired in an 
original suit by his waiver of objection to 


the venue, and in a removed suit by his 
application for the removal to the district 
court. 270 U. S. 367. 

Distinction must be made between the 
general jurisdiction of the district courts, to 
which section 28 of the Judicial Code relates, 
and the local jurisdiction over the person of 
the defendant, to which section 51 relates. 
The term “original jurisdiction” as used in 
section 28 refers only to the general jurisdic¬ 
tion conferred on the district courts, and 
does not relate to the venue provision in 
section 51; there being “no purpose in 
extending to removals the personal privilege 
accorded to defendants by section 51, since 
removals are had only at the instance of 
defendants.” Id.-, 260 U. S. 275. 657. 

ORNEST. Trial by battel. English. 

ORTELLI. A dog's claws. English. 

ORTOLAGIUM. A garden plot. Eng¬ 
lish. 

ORWIGE, SINE WITA. Without war 
or feud. A security against instituting a 
deadly feud by the family of one who has 
been killed by another. English. 

OSTENDIT VOBIS. Shows to you. 
Words used by a demandant in old pleadings 
in beginning his- count. English. 

OSTIA REGNI. Gates of the kingdom. 
The ports of the kingdom of England are 
so called by Sir Matthew Hale. De Jur. 
Mar. Pars. 2, c. 3. Burrill. 

OTER LA TOUAILLE. To refuse a 
seaman his food for three meals. English. 
Laws of Oleron, Art. 13. 

OTHER GAINS OR PROFITS. See 

Dividends (Supp.). 

OTHESWORTHE. In Old English 
Law. Oaths worth; oath worthy; worthy or 
entitled to make oath. Bract, fol. 185, 292. 
Burrill. 

OURLOP. See Lairwite. 

OUTSETTER. In Scotch Law. A 
publisher. English. 

OVER CURED. See Cure (Supp.). 

OVERPAYMENT. See Mutual, Level 
Premium Plan (Supp.). 

OWN. Within the Meaning of Sec¬ 
tion 1 (d) of the Anti-Alien Land Law 
of the State of Washington. To “own” 
means to have the legal or equitable title 
to or the right to any benefit of. 263 U. S. 
213. 

OWNERSHIP. See Beneficial Use; 
Use (Supp). 

OXFILD. A restitution anciently made 
by a hundred or county for any wrong done 
by one that was within the same. Lamb. 
Arch. 125. R. & L. 

OYER DE RECORD. A petition made 
in court that the judges, for better proof’s 
sake, will hear or look upon any record. 
Cowell; R. & L- 
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P. O. An abbreviation of public officer; 
also of post office. Under the 7 Geo, IV. 
c. 46, ^4, certain banking companies sue 
and are sued by their ' public officer.” 
R. & L. 

PACEATUR. Let him be freed or dis¬ 
charged. R. & L. 

PADDER. An old term for highwav man. 
English. 

PAG A. In Spanish Law. Payment. 
Las Partidas, Part 5. tit. 14. 1, 1. Burrill- 

PAGARCHUS. A magistrate of very 
inferior jurisdiction. English. 

PAGUS. A county. R. & L. 

PAID. Within the Meaning of the 
Revenue Act of 1918. Section 200 declares 
that "paid” means "paid or accrued,” and 
that the phrase “paid or accrued” shall be 
construed according to the method of 
accounting upon the basi9 on which the net 
income is computed under section 212. And 
section 212 provides that net income shall be 
computed on the basis of the taxpayer’s 
annual accounting period in accordance 
with the method of accounting regularly 
employed in keeping the books of the tax¬ 
payer (269 U. S. 422); but if no such method 
has been employed, or if the method employed 
does not reflect the income, the computation 
shall be made upon a basis and in a manner 
that, in the opinion of the commissioner, 
does dearly reflect the income. 271 U. S. 
12. See Accrual Basis. 

PAID IN. See Surplus (Supp.). 

PAID OR ACCRUED. See Paid (Supp.). 

PAID-IN SURPLUS. See Surplus; In¬ 
vested Capital (Supp.). 

PAINTER’S NAPHTHA. See Naphtha 

(Supp.). 

PALAM. In Civil Law. Openly; in 
the presence of many. Dig. 50. 16. 33. 
Burrill. 

PALING-MAN. In Old English Law. 
A merchant who was a citizen. English. 

PANIER. An old English term formerly 
used by Knights Templars for a person who 
waited on the table and furnished the diners 
with what they required. English. 

PANNAGE. Mast on which swine fed; 
money paid for the right to feed swine in 
the king’s forest. English. 

PAR VALUE STOCK. There are differ¬ 
ences of practical importance between the 
two classes of stock, par value stock and 
no-par value stock. a9 evidenced by the very 
general adoption of legislation authorizing 
the issue of no-par value stock, and by the 
widespread practice of issuing that type of 
corporate shares. Par value stock may be 
issued only for money or property equivalent 
to the par value. No-par value stock may 
be issued for money or property of any 
amount or value provided it is not less than 
$5.00 nor more than $100 per 9hare. From 
this it follows that all the par value stock of 
an authorized class must be issued, if issued 
at all. at a uniform value or price, while no- 
par value stock may be issued from time to 
time at different prices or values, although 
the holders of all these shares are entitled to 
share equally in the distribution of profits 
of the corporation. The liability of stock¬ 
holders of the two classes of stock for the 
debts of the corporation may be different, 
and greater facility is permitted in the issu¬ 
ance and marketing of no-par value shares 
than in the case of stock having a par value. 


These differences, both in the legal inci¬ 
dents and in the practical uses of the two 
classes of stock, not only are a basis for classi¬ 
fication of them for purposes of taxation, but 
make unavoidable certain differences in the 
method of assessing a tax. Authorized 
capital stock cannot well be used as the 
measure of a tax unless some arbitrary value 
is assigned to the no-par shares; for they may 
be issued from time to time at varying prices, 
and until issued, they cannot have any value. 
To require the stock to be issued at a value 
fixed in advance of its issue, and to make 
that value the basis of the tax, would in 
effect abolish no-par stock. Because of the 
essential differences between the two kinds 
of stock, it is difficult to conceive of any 
other method of assessing a tax which would 
save the character of no-par stock and not 
result in similar inequalities. 271 U. S. 
56. 57. 

PARACIUM. The tenure between par¬ 
ceners, viz.: that which the youngest owes 
to the eldest without homage or service. 
Domesd. R. & L. 

PARASCEVE. Good Friday. It is a 
"dies non juridicus." English. 

PARDON, POWER OF. Historical 
Background. “As this power had been 
exercised, from time immemorial, by the 
executive of that nation whose language is 
our language, and to whose judicial insti¬ 
tutions ours bear a close resemblance, we 
adopt their principles respecting the opera¬ 
tion and effect of a pardon, and look into 
their books for the rules prescribing the 
manner in which it is to be used by the 
person who would avail himself of it.” 267 
U. S. 109, quoting Chief Justice Marshall in 
7 Peters, 160. 

At the time of our separation from Great 
Britain that power (of pardon by the chief 
executive) had been exercised by the king, 
as the chief executive. Prior to the revo¬ 
lution, the colonies, being in effect under 
the laws of England, were accustomed to 
the exercise of it in the various forms, as they 
may be found in the English law books. 
They were, of course, ip be applied as 
occasions occurred, and they constituted a 
part of the jurisprudence of Anglo-America. 
At the time of the adoption of the constitu¬ 
tion, American statesmen were conversant 
with the laws of England and familiar with 
the prerogatives exercised hy the crown. 
Hence, when the words "to grant pardons” 
were used in the constitution, they conveyed 
to the mind the authority as exercised by 
the English crown, or by its representatives 
in the colonies. At that time, both English¬ 
men and Americans attached the same 
meaning to the word pardon. In the conven¬ 
tion which framed the constitution, no effort 
was made to define or change its meaning, 
although it was limited in cases of impeach¬ 
ment. Id.. 110. quoting 18 Howard 311. 

The king of England before our revolu¬ 
tion, in the exercise of hi9 prerogative, had 
always exercised the power to pardon con¬ 
tempts of court, just as he did ordinary 
crimes and misdemeanors and as he has done 
to the present day. In the mind of a com¬ 
mon law lawyer of the eighteenth century 
the word pardon included within its scope 
the ending by the king s grace of the punish¬ 
ment of such derelictions, whether it was 
imposed by the court without a jury or upon 
indictment, for both forms of trial for con¬ 
tempts were had. 24 Selden Society, 185; 
Toothill, 46; 1 Keble, 787, 852; Cases in 
Chancery, 238; Cro. Car. 198. 

These cases also show that, long before 
our constitution, a distinction had been 
recognized at common law between the 
effect of the king’s pardon to wipe out the 
effect of a sentence for contempt in so far 
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as it had been imposed to punish the con- 
temnor for violating the dignity of the court 
and the king, in the public interest, and its 
inefficacy to halt or interfere with the 
remedial part of the court’s order necessary 
to secure the rights of the injured suitor. 
Blackstone IV. 397, 398; Hawkins, Pleas of 
the Crown, 6th Ed., Vol. 2, 553. The same 
distinction, nowadays referred to as the 
difference between civil and criminal con¬ 
tempts, is still maintained in English law. 
Id., 111. In our own law the same distinc¬ 
tion clearly appears. 259 U. S. 109; 221 
U. S. 418; 204 U. S. 607; 201 U. S. 117. 

It is not the fact of punishment but rather 
its character and purpose that makes the 
difference between the two kinds of con¬ 
tempts. For civil contempts, the punishment 
is remedial and for the benefit of the com¬ 
plainant, and a pardon cannot stop it. 
For criminal contempts the sentence i9 
punitive in the public interest to vindicate 
the authority of the court and to deter other 
like derelictions. Id. See Criminal Con¬ 
tempt; Civil Contempt; Offences Against 
the United States (Supp.). 

PARENTHESIS. Part of sentence occur¬ 
ring in the middle and enclosed ( ), omission 
of which part would not injure the gram¬ 
matical construction of the rest of the 
sentence. Wharton; R. & L. 

PARENTICIDE. One who murders a 
parent. English. 

PARI CAUSA. In equal right. English. 

PARI RATIONE. For the like reason; 
by like mode of reasoning. R. & L. 

PARIENTES. In Spanish Law. Rela¬ 
tions. White’s New Recop. b. 1, tit. 7, c. 5, 
%2. Burrill. 

PARIES. In Civil Law. A wall. Dig. 
50, 16, 157. Burrill. 

PARK-BOTE. In Old English Law. 
The being quit of enclosing a park or any 
part thereof. 4 Inst. 308. Burrill. 

PAROCHIAL CHAPELS. Places of 
public worship in which the rites of sacrament 
and sepulture are performed. R. & L. 

PARS PRO TOTO. The name of a part 
used to represent the whole; as, the roof 
for the house, ten spears for ten armed men, 
etc. R. St L. 

PARS VICERUM MATRIS. Part of a 
mother’s bowels. A term meaning a child 
unborn. English. 

PARTAGE. In French Law. Partition 
by owners of an estate held ; n common, 
English. 

PARTICULA. In Old English Law. 
Parcel. Perkins, ch. 10, §§674, 676, 679. 
Burrill. 

PARTNER. Within the Meaning of 
Section 51 of the New York Partnership 
Law, Chapter408, Laws of 1919. A partner 
is a co-owner with his partner of specific 
partnership property, holding this property 
as a tenant in partnership. Such tenancy 
confers certain rights with limitations. A 
partner has a right equal to that of his 
partners to possess specific partnership 
property for partnership purposes, but not 
otherwise. His right in specific partner¬ 
ship property is not assignable nor i9 it sub¬ 
ject to attachment or execution upon a 
personal claim against him; upon his death 
the right to the specific property vests not 
in the partner’s personal representative but 
in the surviving partner; his right in specific 
property is not subject to dower, curtesy, or 
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allowance to widows, heirs, or next of kin. 
277 U. S. 10. 

PARTNERSHIP. Within the Meaning 
of Section 5a of the Bankruptcy Act. A 
partnership—a person within the meaning 
of the act—“may be adjudged a bankrupt." 
This implies that the partnership may be 
adjudged a bankrupt a9 a separate entity 
without reference to the bankruptcy of the 
individual partners. 276 U. S, 224; 276 
U. S. 344. See Person (Supp.). 

Within the Meaning of the Revenue 
Act of 1918, Sections 218 (a) and 335 (c). 
The term “partnership” as used in these 
sections obviously refers only to ordinary 
partnerships. 269 U. S. 113. See Un¬ 
incorporated Association (Supp.). 

PARTY. See Necessary Parties (Supp.). 

PARUM CAVISSE VIDETUR. In 
Roman Law. He seems to have taken too 
little care; to have been incautious, or not 
sufficiently upon his guard. A form of 
expression used by the judge in pronouncing 
sentence of death upon a criminal. 4 Bl. 
Com. 362, note. Burrill. 

PASCHA. Easter. English. 

PASCHAL MOON. The moon on which 
the fourteenth day falls; or within -fourteen 
days after the vernal or spring equinox. 
English. 

PASCUA SILVA. In Civil Law. A 
feeding wood; a wood devoted to the feeding 
of cattle. Dig. 50, 16, 30, 5. Burrill. 

PASSING TICKET. A certificate given 
a canal boatman that he has paid the certain 
toll. English. 

PASSIO. Pasnage; a liberty for hogs to 
run in forests or woods to feed upon mast. 
Mon. Ang. 1, 682. R. & L. 

PASTO. In Spanish Law. Feeding; 
pasture; a right of pasture, - White's New 
Recop. b. 2, tit. 1, ch. 6, f 4. Burrill. 

PASTOR. A shepherd,. Applied to a 
minister of the Christian feligion, who has 
charge of a congregation, hence called his 
“flock.” R. & L. 

PASTUS. Certain provisions tenants 
were required to make to their lords. English. 

PATENT. See Contributory Infringe¬ 
ment; Infringer; Infringement (Supp,). 

PATENT, PIONEER. A patent covering 
a function never before performed, a wholly 
novel device, or one of such novelty and 
importance as to mark a distinct step in the 
progress of the art; as distinguished from a 
mere improvement or perfection of what 
had gone before. 170 U. S. 561. Most 
conspicuous examples of such patents are: 
The one to Howe of the sewing machine; to 
Morse of the electrical telegraph; and to 
Bell of the telephone. Id. 

PATENTABLE PROCESS. A method 
of treatment of certain materials to produce 
a particular result or product. 277 U. S. 
255; 94 U. S. 780. 

PATIENS. The patient. See Agent 
and Patient. 

PATIENT. See To a Patient (Supp.). 

PATRIARCH. The chief bishop over 
several countries or provinces, as an arch¬ 
bishop is of several dioceses. Godb. 20. 
R. & L. 

PATRICIUS. In Civil Law. A title 
of the highest honor conferred on those who 
enjoyed the chief place in the emperor’s 
esteem. R. & L. 

PATROL, n. The guard or men who 
go the rounds. 

v. To go the rounds of, or perambulate 
or traverse, for guarding, watching, or 
protecting. Web. New Int. Diet. 

PAWNBROKER. Within the Mean¬ 
ing of a Seattle Ordinance Regulating 
the Business of Pawnbroker. Every 
person whose business or occupation (it) is 
to take and receive by way of pledge, pawn, 
or exchange, goods, wares, or merchandise, 
or any kind of personal property whatever, 
for the repayment or security of any money 
loaned thereon, or to loan money on deposit 
of personal property. 265 U. S. 342. See 
Pawnshop (Supp.). 


Pawnbrokers are regarded as carrying on 
a “business.’’ A feature of it is the lending 
of money upon the pledge or pawn of personal 
property which, in case of default, may be 
sold to pay the debt. While the amounts of 
the loans made in that business are relatively 
small and the character of property pledged 
as security is different, the transactions are 
similar to loans made by banks on collateral 
security. The business of lending money on 
portable securities has been carried on for 
centuries. In most of the countries of 
Europe, the pledge system is carried on by 
governmental agencies; in some of them the 
business is also carried on by private parties. 
In England, as in the United States, the 
private pledge system prevails. In this 
country, the practice of pledging personal 
property for loans dates back to early colonial 
times, and pawnshops have been regulated 
by state laws for more than a century. Most, 
if not all, of the states provide for licensing 
pawnbrokers and authorize regulation by 
municipalities. Id., 343. 

PAWNSHOP. Within the Meaning of 
a Seattle Ordinance Regulating the 
Business of Pawnbroker. Every’ place at 
which the business of pawnbroker is carried 
on. 265 U. S. 342. See Pawnbroker 
(Supp.). 

PAX ECCLESIAE. In Old English 
Law. The peace of the church. A particular 
privilege attached to a church; sanctuary. 
Crabb’s Hist. 41. Burrill. 

PAYMENT. See Date of Allowance 
(Supp.). 

PECIA. In Old Pleadings and Records. 

A piece. Paroch. Ant. 240. Spelman; 
Burrill. 

PECUS. In Roman Law. Cattle; a 
beast. Under a bequest of pecudes, were 
included oxen and other beasts of burden. 
Dig. 32,81,2. Burrill. 

PEDANEUS. In Roman Law. On, or 

at the foot; occupying a low position. A 
term applied to the judices appointed by the 
praetor to determine causes; either from 
their not occupying a tribunal or because 
they were occupied with small or less 
important causes. Burrill. 

PEDDLER. See Itinerant Vender 
(Supp.). 

PEDE PULVEROSUS. In Old English 
and Scotch Law. Dustyfoot. A term 
applied to itinerant merchants, chapmen, or 
peddlers who attended fairs. Burrill. See 
Court of Piepoudre. 

PEDIS ABSCISSIO. In Old Criminal 
Law. The cutting off a foot; a punishment 
anciently inflicted instead of death. Fleta, 
lib. 1, c. 38, f8. Burrill. 

PELAGIC SEALING. Killing seals in the 
open sea. By the Paris award of 1893, it 
was forbidden at any time within a zone of 
60 miles of Pribyloff Islands, and at other 
places at stated times and methods. English. 

PELFE, PELFRE. Booty; a felon’s 
personal effects. English. 

PELLAGE. A duty on leather skins. 
English. 

PELT WOOL. The wool from the sheep’s 
skin after taking from a dead sheep. English. 

PENALTY. A means of punishment. 
266 U. S. 307. See Interest (Supp.). 

PENDENCY. The condition of that 
which is pending; undecided. English. 

PENSIO. In Civil Law. A payment; 
properly, for the use of a thing. 

A rent; a payment for the use and occupa¬ 
tion of another’s house. Calv. Lex. Burnll. 

PENTECOSTALS. Contributions made 
by church members to the priests on the 
Feast of the Pentecost. English. 

PER and POST. To come in the per, 
is to claim by or through the person last 
entitled to an estate, as the heirs or assigns 
of the grantee; to come in the Post is to claim 
by a paramount and prior title, as the lord 
by escheat. R. & L. 

PER EUNDEM. This phrase is com¬ 
monly used to express, “by, or from the 
mouth of, the same judge.” R. & L. 


PER MISADVENTURE. In Old Eng¬ 
lish Law. By mischance. 4 BL. Com. 182. 
Burrill. 

PER QUAE SERVITIA. By which 
services. A judicial writ issuing for the 
cognizee from the note of a fine of lands, to 
compel an attornment of the land to him. 
English. 

PER VADIUM. In Old Practice. By 
gage. Words in the old writs of attachment 
or pone . 3 Bl. Com. 280. 

PER VISCUM ECCLESIAE. In Old 
English Law. By view of the church; under 
the supervision of the church. The disposi¬ 
tion of intestate’s goods Per visum ecclesiae, 
was one of the articles confirmed to the 
prelates by King John’s Magna Charta. 3 
Bl. Com. 96. Burrill. 

PERCEPTURA. In Old Records. A 
wear; a place in a river made up with banks, 
dams, etc., for the better convenience of 
preserving and taking fi9h. Paroch. Ant. 
120. Burrill. 

PERDURABLE. Lasting; unchanging; 
lasting forever. English. 

PERFECT WAR. See War, Perfect 
and Imperfect (Supp.). 

PERFECTION. See Patent, Pioneer 
(Supp.). 

PERFORATED ROLL. A part of a 
musical machine which, when applied and 
properly operated in connection with the 
mechanism to which it is adapted, produces 
musical tones in harmonious combination. 
209 U. S. 18. See Copy; Musical Com¬ 
position. 

PERFORMANCE FOR PROFIT. The 
performance of a copyrighted musical com¬ 
position in a restaurant or hotel without 
charge for admission to hear it but as an inci¬ 
dent of other entertainment for which the 
public pays, infringes the exclusive right of the 
owner of the copyright to perform the work 
publicly for profit, under the act of March 
4. 1909, c. 320, section 1 (e), 35 Stat. 1075; 
242 U. S. 591. 

PERILS OF THE SEA. See Seaworthy 
(Supp.). 

PERISHABLE. Subject to decay by 
their inherent qualities, or consumed by few 
uses or a single use. 213 U. S. 335, quoting 
Circuit Court of Appeals. 

PERJURY. Within the Meaning of 
Section 125 of the United States Criminal 
Code. Whoever, having taken an oath 
before a competent tribunal, officer, or person, 
in any case in which a law of the United 
States authorizes an oath to be administered, 
that he will testify, declare, depose, or 
certify truly, or that any written testimony, 
declaration, deposition, or certificate by 
him subscribed, is true, shall willfully and 
contrary to such oath state or subscribe any 
material matter which he does not believe 
to be true, is guilty of perjury. 35 Stat. 
1088, 1111; 271 U. S. 202. 

PERMIT. See Indeterminate Permit 
(Supp.). 

PERQUISITOR. One who first acquires 
an estate by purchase, that has descended to 
others of his line. English. 

PERSECUTIO. In the Civil Law. A 
following after a persecution. English. 

PERSEQUI. In Civil Law. To follow 
after; to pursue or claim in form of law. 
Burrill. 

PERSON. Within the Meaning of 
Section 1 of the Anti-Narcotic Act of 
1914. The word “person” should be con¬ 
strued to mean and include a partnership, 
association, or corporation as well as a 
natural person. 276 U. S. 340, footnote; 
276 U. S. 224. See Partnership; Any 
Person (Supp.). 

Wlthln the Meaning of Section 2 of 
the Trading with the Enemy Act of 1917. 
An individual, partnership, association, 
company, or other unincorporated body of 
individuals, or corporation or body politic. 
267 U. S. 46. See Enemy; No Person 
(Supp.). 

PERSONERO. In Spanish Law. An 
attorney; so called because he represents 
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the person of another, either in or out of 
court. La® Partidas, Part 3. tit. 5, 1* *• 
Burrill. 


PERSONS, HOUSES, PAPERS. AND 
EFFECTS. The protection accorded by 
the fourth amendment to the people in their 
•* persons, houses, papers, and effects, 
does not extend to open fields. 265 U. i>. 
59; 4 Bl, Comm. 225, 226. 


PESO. See Centavo (Supp.). 


PESSONS. In Old English Law. Mast; 
fee for feeding hogs on mast. English. 


PETITIO PRINCIPII. Begging the 
question, which is the taking of a thing for 
true or for granted, and drawing conclusions 
from it as such, when it is really dubious, 
perhaps false, or at least wants to be proved 
before any inference ought to be drawn from 
it. 1 Mill Log. b. 2. c. Ill, H 1. P- 20 *■ 
R.StL. 

PETITION. See Involuntary Peti¬ 
tion; Voluntary Petition (Supp.). 

PETITION FOR REVISION. See Ap¬ 
peal, in Bankruptcy Law (Supp.). 

PETO. In Old English Law. I de¬ 
mand. The word which commenced a 
defendant's count, being in the first person. 
Bract, fol. 313b. Burrill. 


PETROL. The name used in England 
for gasoline. 250 U. S. 343. 

PETROLEUM. Petroleum has long been 
popularly regarded as a mineral oil. As its 
derivation indicates, the word means ‘rock 
oil," an oily substance so named because 
found naturally oozing from crevices in 
rock. It 9 existence in this country was 
known from very early times. 234 U. S. 
676. It is a mineral substance Ruined 
from the earth by a process of mining, and 
lands from which it is obtained may with 
propriety be called mining lands. Id,\ 110 
Pa. St. 317. 


PETROLEUM PRODUCTS. Oils hav¬ 
ing a preferential affinity for metalliferous 
matter. 250 U. S. 343. 


PETTIFOGGER. A lawyer who en¬ 
gages in small cases; a lawyer without legal 
knowledge; one who resorts to dishonest, 
contemptible, or sharp practices. English. 

PICK OF LAND. A piece of land 
extending out narrow at the corner. English. 

PICKLE, PYCLE, or PIGHTEL. A 
small parcel of land enclosed with a hedge, 
which, in some countries, is called a "pingle." 
Encycl. Lend. R. & L. 

PILETTUS. In Old English Law. An 
arrow with a knob behind the point to 
prevent it piercing beyond a certain depth. 
English. 

PILLOW. Within the Meaning of an 
Act of the Legislature of Pennsylvania, 
Approved June 14, 1923, regulating the 
manufacture, sterilization, and sale of 
bedding. "Pillow,” "bolster," or "feather 
bed" means any bag, case, or covering made 
of cotton oc other textile material, and 
stuffed or filled with any filler mentioned in 
the definition of mattress (which see), or 
with feathers or feather down. 270 U. S. 
409. See Comfortable; Cushion; Mat¬ 
tress; New; Shodpy (Supp.). 

PINCERA. In the Old English Law. 
Butler; the king’s butler, whose office it was 
to select out of the cargo of every vessel 
laden with wine, one cask at the prow and 
another at the stern, for the king's use. 
Fleta, lib. 2. c. 22. 

PINNAGE. The pounding of cattle. 
English. 

PIONEER PATENT. See Patent, 
Pioneer (Supp.). 

PITCHING-PENCE. In Old English 
Law. A fee for pitching or placing a bag 
or package in a fair or market. English. 

PITTANCE. In Old English Law. A 

quantity of food given at certain times in 
addition to a regular allowance. English. 

PIX. A method of testing the purity of 
a coin- English. 

PLACE. See Locality (Supp.). 

PLAZA. An open square or reservation 
in a city or town. English. 


PLEA, ANOMALOUS. An equity re¬ 
sponse which denies the substantial matters 
set forth In the bill. English. 


PLENARY SUIT. Property or money 
held adversely to the bankrupt can only be 
recovered in a plenary suit and not be a 
summary proceeding in a bankruptcy court. 
268 U. S. 115; 256 U. S. 46; 198 U. S. 280; 
184 U. S. 18. 


PLURALITY. A number more than one. 
The greatest of two or more numbers or 
amounts, whether a majority or not. If 
three candidates receive respectively 600^ 
400, and 300 votes, the one receiving 600 
would have a plurality though not a majority 
of the votes cast. English. 

POENITENTIA. Penitence; repent¬ 
ance. English. 

POISON. In Food Legislation. Every¬ 
thing which contains poison is not poison. 
It depends on the quantity and the combina¬ 
tion. A very large majority of the things 
consumed by the human family contain, 
under analysis, some kind of poison, but it 
depends upon the combination, the chemical 
relation which it bears to the body in which 
it exists as to whether or not it is dangerous 
to take into the human system. 232 U. S, 
412, quoting Congressional Record, vol. 40, 
pt. 2, p. 1131. 

POLLARDS. An old base coin prohibited 
by English statute in reign of Edward 1. 
English. 

POLLENGERS. In Old English Law. 
Trees with parts cut off or lopped, not 
suitable for timber. English. 


POLLING THE JURY. Requires that 
each juror shall himself declare what is his 
verdict. May be done, at instance of either 
party, at any time before the verdict is 
recorded. In some states, lies in the discre¬ 
tion of the judge. 3 Cow. (N. Y.) 23; 1 
McCord (S. C.) 24, 525. R. & L. 

POPE NICHOLAS TAXATION. An 
old tribute of the first year’s profits of the 
English church lands levied under a rate 
made in the time of Pope Nicholas IV., 
until the 26th year of Henry VIII. English. 

PORCION. In Spanish Law. A por¬ 
tion; a piece of land apportioned. English. 

PORT. Within the Meaning of Sec¬ 
tion 21 of an Act Approved June 1884, 
23 Stats. 63, 68. The word "port." as used 
in sections 4178 and 4334 of the Revised 
Statutes, in reference to painting the name 
and port of every registered or licensed 
vessel on the stern of such vessel, shall be 
construed to mean either the port where 
the vessel is registered or enrolled, or the 
place in the same district where the vessel 
was built or where one or more of the owners 
reside. 202 U. S. 420. See Foreign 
Country. 


POURPRESTURE, PURPRESTURE. 
An enclosure of public property; an encroach¬ 
ment upon public property. English. 2 
Inst. 38; 1 Reeve's Hist. Eng. Law. 156. 

POWER. Incidental Power. Ajn inci¬ 
dental power can avail neither to create 
powers which, expressly or by reasonable 
implication, are withheld, nor to enlarge 
powers given; but only to carry into effect 
those which are granted. 263 U. S, 659. 
The power to establish branches of a bank 
cannot be sustained a9 an incidental power, 
under Rev. Stats., section 5136, for the mere 
multiplication of places where the powers 
of a hank may be exercised is not a necessary 
incident of the banking business. Id. See 
Governmental Power; Legislative 
Power. 

POYNINGS ACT, STATUTE OF 
DROGHEDA. Statute 10 Henry VII. c. 22, 
made in Ireland 1495, declaring all statutes 
made in England prior to be in force in 
Ireland. Also 10 Henry VII. c. 4, providing 
that no bill could be introduced in Irish 
parliament until approved by king of 
England. English. 

PRACTICE. Within the Meaning of 
the Act to Regulate Commerce, Section 1 
(•), (11), and Section 15 (1). The word 
"practice" considered generally and without 
regard to context, is not capable of useful 
construction. If broadly used, it would 
cover everything carriers are accustomed to 
do. Its meaning varies so widely and depends 
so much upon the connection in which it is 
used that congress will be deemed to have 
intended to confine its application to acts 
or things belonging to the same general 
class as those meant by the words associated 
with it in the statute. 277 U. S. 299, 300; 
242 U. S. 229. When regard is had to that 
rule and the restrictions required to give the 
word a reasonable construction, it seems 
clear that "practice" as used in the sections 
mentioned does not include or refer to the 
method or basis U9ed by connecting carriers 
for the division of revenues, whether the 
revenue be derived from joint rates or from 
combination through rates. Id., 300. 

PRAECIPUT CONVENTIONNEL. In 
French Law. The right of a wife to take a 
portion of the common property before 
partition. English. 

PRAECOGNITA. That necessary to be 
known in order that what follows may be 
understood. English. 

PRAEDIAL SERVITUDE, PREDIAL 
SERVITUDE. One relating to land; an 
easement enjoyed by one estate over 
another. English. 

PRAEFECTURAE. In Roman Law. 
Towns taken by conquest and ruled by a 
prefect. English. 

PRAESCRIPTIONES. In Roman Law. 

Qualifying words used in connection with a 
claim or ground of action. English. 


PORT WATCH. See Watch (Supp.). 

PORTIONER. One who divides into 
shares. 


PRAEVARICATOR. In the Civil Law. 
One who betrays or is unfaithful to his trust; 
an unfaithful advocate. R.&L. 


In Old English Law. A clergyman who 
shares the revenue of a benefice with another. 

In Scotch Law. The owner or tenant of a 
small piece of land. English. 

PORT MEN. In Old English Law. The 
burgesses of the Cinque Ports, also those of 
Ipewitch. English. 

PORTMOTE. In Old English Law. 
A court held in a port. English. 

POST TERMINUM. After the term. 
The return after term of a writ; the fee due 
on such return. English. 

POTWALLERS or POTWALLOPERS. 
Persons who cooked their own food, and 
were on that account in some boroughs 
entitled to vote for members of parliament. 
2 Steph. Com. (7 Edit.) 360. R. & L. 

POULTRY COUNTER. A former 
London prison. English. 

POUR SEISIR TERRES. A writ for 
the king to take the lands of a widow held 
in dower, or to take them in capite, if she 
married without his consent. English. 

POURPARTY. In Old English Law. 

Partition. English. O. N. B. 11. 


PRECEDENCE. See Give Precedence 
(Supp.). 

PREFERENCE. In Bankruptcy Law. 
The appropriation by an insolvent debtor of 
a portion of his property to the payment of a 
creditor's claim, so that thereby the estate 
is depleted and the creditor obtains an 
advantage over other creditors. 225 U. S. 
184. See Transfer; Accounts Receivable. 
To constitute a preference, it is not necessary 
that a transfer of property be made directly 
to the creditor. It may be made to another 
for his benefit. Id. 

Preference implies paying or securiWk a 
pre-existing debt of the person preferred. 
242 U. S. 443; 227 U. S. 582; 213 U. S. 244. 

PREFERRED MARITIME LIEN. With¬ 
in the Meaning of (a) of the Subsection 
M of the Ship Mortgage Act, 1920. A 
lien arising prior in time to the recording and 
indorsement of a preferred mortgage in 
accordance with the provisions of this 
section. 271 U. S. 555. 

PREMIER SERJEANT. In England, an 
attorney representing the sovereign under 
letters patent with right to be heard on 
motion before all others, except the attorney- 
general, solicitor-general and king's or 
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queen’s advocate. English. 3 Steph. Com. 
(7 Edit.) 274 n. 

PREMIUM. See Mutual, Level Premi¬ 
um Plan (Supp.). 

PRENDER DE BARON. In Old Eng¬ 
lish Law. The taking of a husband. A 
plea to an appeal by a woman for murder 
of her husband. English. 

PRESBYTERIUM. That part of a 
church where divine services are performed; 
formerly applied to the choir or chancel, 
because it was the place appropriated to the 
bishop, priest, and other clergy, while the 
laity were confined to the body of the church. 
Jacob; R. & L. 

PRESCRIPTION. See To a Patient 
(Supp.). 

PRESIDENT. See Governmental Pow¬ 
er (Supp.). 

PRESIDENTIAL ELECTORS. Persons 
chosen by the states of the United States 
to elect a president and vice-president. Each 
state selects one for each United States 
senator and representative in congress. They 
are now elected by the people, though a 
state may substitute any other method of 
selection it sees fit. English. 

PREST-MONEY. In Old English Law. 
Money binding those who received it to be 
ready to serve the nation upon call. English. 

PRESUMED NEGLIGENCE. It is some¬ 
times said that the basis of the carrier’s 
liability for loss of goods or for their damage 
in transit is "presumed negligence." (13 
Wall. 372.) But the so-called presumption 
is not a true presumption, since it cannot 
be rebutted, and the statement itself is only 
another way of stating the rule of substantive 
law that a carrier is liable for a failure to 
transport safely goods intrusted to its care, 
unless the loss or damage was due to the act 
of God or the public enemy, or the nature 
of the goods. 270 U. S. 421, 422; 93 U. S. 
181; 10 Wall. 189; 7 Wall. 376. See Care¬ 
lessness or Negligence (Supp.). 

PRESUMPTION. A presumption upon 
a matter of fact, when it is not merely a 
disguise for some other principle, means 
that common experience shows the fact to 
be so generally true that courts may notice 
the truth. 245 U. S. 561. 

PRETENSE. See False Pretense 
(Supp.). 

PRETENSES. Averments in a bill in 
equity made to anticipate a defence. English. 

PREVENTIVE SERVICE. In England, 
that branch of the custom service charged 
with the prevention of smuggling. English. 
19 & 20 Viet. c. 83. 

PRICE. See Established Price (Supp.). 

PRICE REGULATION. See Affected 
with a Public Interest (Supp.). 

PRICKING FOR SHERIFFS. The 
dropping by the queen of England of the 
point of a pin upon the three candidates for 
sheriff of a county and selecting the one it 
falls upon. English. Atk, Sher. 18. 

PRICKING NOTE. The written list of 
packages for export which are loaded from 
a warehouse directly on a vessel; the number 
of packages being represented by holes 
pricked in the paper. English. 

PRIORI PETENTI. To the person first 
applying. 

In Probate Practice. Where several are 
equally entitled to a grant of administration, 
the rule of the court is to make the grant to 
the first applicant. Browne Prob. Pr. 174; 
Coote Prob. Pr. 173. 180. R. & L. 

PRIORITY. See Debt (Supp.). 

PRIVATE DWELLING. Within the 
Meaning of Section 25, Title II t of the 
National Prohibition Act. Includes the 
room or rooms used and occupied not tran¬ 
siently but solely a9 a residence in an apart¬ 
ment house, hotel, or boarding house. 267 
U. S. 142, 143. 

PRIVATE OCCUPATION. See Public 
Interest (Supp.). 

PRIVILEGE. See Exclusive (Supp.). 


PRO CONFESSO. BILL TAKEN, In 
Equity. Where defendant does not 
answer, the order that the plaintiff may 
take a decree warranted by the allegations 
of his bill. English. 

PRO CORPORE REGNI. In behalf of 
the realm. R. & L. 

PROBATE. In general usage the term 
is applied to wills rather than to deeds, and 
signifies official proof, sometimes ex Parte, 
before a judicial or quasi-judicial officer or 
tribunal. 238 U. S. 564. 

In North Carolina, from an early day, 
the term has been applied to the proof or 
acknowledgment required to be made of 
deeds and other instruments in writing as a 
condition precedent to registration. In 
early times, probate was made before the 
county courts. Laws 1807, ch. 16, p. 10; 
Laws 1814, ch. 11, p. 12; ch. 19, p. 14. 
Afterwards, deeds were allowed to be ac¬ 
knowledged or proved "either before one of 
the judges of the supreme court or of the 
superior court, or in the court of the coilnty 
where the land lieth.” Rev. Stat. 1837, 
ch. 37. sec. 1. And in the Revised Code of 
1855, ch. 37, sec. 2, the clerk of the county 
court and his deputy were included among 
those who might take acknowledgments and 
proofs within the state. Such acknowledg¬ 
ment or proof was frequently referred to as 
"probate.” Id., 564, 565. In short, the 
word appears to have been commonly 
employed, prior to the Code of Civil Pro¬ 
cedure, as referring to the proof or acknowl¬ 
edgment of deeds as a condition precedent 
to registration, irrespective of whether it 
was taken before a court or a commissioner. 
And it was so employed In judicial opinions. 
ld.\ 19 N. Car, 83-86; 33 N. Car. 310; 48 
N. Car. 117-119; 49 N. Car. 480. 


proceedings in bankruptcy affecting merely 
tne administration and distribution of the 
estate, may be reviewed in matter of law 
only, except as to the three classes of such 
proceedings ’ enumerated in section 25a 
of the Bankruptcy Act, as to which a short 
nght of appeal is given, both as to fact and 
law. Furthermore, apart from the scope of 
the review permitted by the act, the distinc¬ 
tion between an appeal and a petition for 
revision in the mere matter of form, is 
immaterial. Thus, although a petition for 
revision cannot be treated as an appeal for 
the purpose of enlarging the scope of the 

/SYifinr ^ e ? tend t0 Questions of fact 

(218 U. b. 302), where a matter which is only 
reviewable in law is taken up by an appeal 
thecircuitcourt of appeals, if the question of 
law is sufficiently presented on the record 
may ^ treat the appeal as a petition for 
revision and dispose of it accordingly Id 
182; 191 U. S. 119; 181 U. S. 193. 


PROCESS. 

(Supp.). 


See Patentable Process 


PROCINCTUS. In the Roman Law. A 
girding; preparing to engage in a battle. 
English. 


aemement ot girls under twenty-one years 
are so called. When they effect their object 
by false pretenses they are liable, in England, 
to be imprisoned for any term not exceeding 

. hard labor. 

24 & 25 Viet. c. 100, ^[49. Similarly punish¬ 
able under statutes of several states. R. & l. 


PRODUCTIO SECTAE. Production of 
suit. 

In Old English Law. The act of intro- 
ducing secta or witnesses to sustain a case 
English. 


PROBATION. Within the Meaning 
of the Act of March 4, 1925, providing a 
probation system for United States courts. 
Probation is the attempted saving of a man 
who has taken one wrong step and whom the 
judge thinks to be a brand who can be 
plucked from the burning at the time of 
the imposition of the sentence. Probation 
was not sought to shorten the term. The be¬ 
ginning of the service of the sentence in a 
criminal case ends the power of the court even 
in the same term to change it. The placing of 
a defendant upon probation is to follow the 
suspension of the imposition or the suspen¬ 
sion of the execution of sentence, without an 
interval of any part of the execution. 275 
U. S. 358. "Probation is the method by 
which the court disciplines and gives an 
opportunity to reform to certain offenders 
without the hardship, the expense, and the 
risk of subjecting them to imprisonment." 
Id:, quoting Report No. 1377, 68th Congress, 
2d Session. 


PROFER, In Old English Law. An 
offer or proffer; an offer or endeavor to 
proceed in an action, by any man concerned 
to do so. 

A return made by a sheriff of his accounts 
into the exchequer; a payment made on 
such return. Cowell; Burrill. 

PROFIT. See Income; Excess-Profits 
Credit; Other Gains or Profits; Per¬ 
formance for Profit; Undivided Profits 
(Supp.). 

PROHIBITED DEGREES OF MAR- 
RIAGE. Degrees of relationship within 
which marriage is prohibited. English. See 
Marriage. 

PROJECTION WELDING. See Weld¬ 
ing (Supp.). 

PROLICIDE. The crime of killing one’s 
own child. English. 


PROCEEDING. The examination of a 
witness before a grand jury is a "proceeding” 
within the meaning of the proviso to the 
general appropriation act of 1903, that no 
person shall be prosecuted on account of 
anything which he may testify in any pro¬ 
ceeding under the anti-trust law. The word 
should receive as wide a construction as is 
necessary to protect the witness in his 
disclosures. 201 U. S. 43. See also 271 
U. S. 191. 

PROCEEDINGS. Within the Meaning 
of Section 24b of the Bankruptcy Act. 
Proceedings in bankruptcy are those matters 
of an administrative character, including 
questions between the bankrupt and his 
creditors, which are presented in the ordinary 
course of the administration of the bankrupt’s 
estate. 271 U. S. 181; 224 U. S. 189. In 
such administrative matters—as to which 
the courts of bankruptcy proceed in a 
summary way in the final settlement and 
distribution of the estate (/</.; 225 U. S. 218) 
—their orders and decrees may be reviewed 
by petitions for revision which bring up 
questions of law only. Id.\ 218 U. S. 302. 
Distinguish between this and "contro¬ 
versies” in bankruptcy, which see. 

The essential distinction between the 
different methods provided for reviewing 
the orders and decrees of the courts pf 
bankruptcy iB, that "controversies’ ’ in 
bankruptcy proceedings, arising between 
the trustee representing the bankrupt and 
his creditors, on the one side, and adverse 
claimants on the other, affecting the extent 
of the estate to be distributed, may be 
reviewed both as to fact and law; while 


PRONOUNCE. To utter officially. Eng¬ 
lish. 

PROPATRUUS. In Civil Law. A 
great-grandfather’s brother. Bract, fol. 68b. 
Burrill. 

PROPATRUUS MAGNUS. A great- 
great-uncle. R. & L. 

PROPER TITLE. See Just Title 
(Supp.). 

PROPERTY. Property is more than the 
mere thing which a person owns. It includes 
the right to acquire, use, and dispose of it. 
The constitution protects these essential 
attributes of property. 169 U. S. 391. 
Property consists of the free use. enjoyment, 
and disposal of a person's acquisitions without 
control or diminution save by the law of the 
land. 1 Blackstone’s Commentaries, Cooley’s 
Ed., 127; 245 U. S. 74. 

In well-ordered society, property has value 
chiefly for what it is capable of reproducing, 
and the activities of mankind are devoted 
largely to making recurrent gains from the 
use and development of property, from 
tillage, mining, manufacture, from the 
employment of human skill and labor, or 
from a combination of some of these; gains 
capable of being devoted to their own sup¬ 
port, and the surplus accumulated as an 
increase of capital. 252 U- S. 50. See 
Business; Operative Property; Public 
Interest; Real Property. 

Within the Meaning of Section 12a of 
the Income Tax Law of September 8, 
1916, providing that the net income of 
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corporations organised in the United States 
shall be ascertained by deducting from iron 
income, among other things, a reasonable 
allowance for the exhaustion . . of 

property arising out of its use.” The 
interest of a corporate lessee of a mine under 
a lease for a term of years obliging it to mine 
a minimum tonnage of ore annually and to 
pay the lessor, owner of the fee, a stated 
royalty per ton mined, is property. 267 
U. $. 369. In this section, there is nothing 
to suggest that the word 'property” is used 
in any restricted sense. In the case of 
mines, a specific kind of property, the 
exhaustion is described as depletion, and is 
limited to an amount not exceeding the 
market value in the mine of the product 
mined and sold during the year. 

The right, by a corporate lessee of a mine, 
to mine and remove ore and reduce it to 
possession and ownership is property . As the 
process goes on. the property interest of the 
lessee in the mines is lessened from year to 
year, as the owner’s property interest in the 
same mines is likewise lessened. There is 
an exhaustion of property in the one case as 
in the other. 267 U. S. 370. 

PROPONE. In Scotch Law. To state. 
To propone a defence, is to state or move it. 

1 Karnes' Equity, Pref. Burrill. 

PROPOSITION. An offer to perform; 
that proposed for acceptance; the act of 
offering. English. 

PROPRIOS, PROPIOS. In Spanish 
Law. Lands set aside for public use in a 
town; municipal lands. English. 12 Peter 8 
R. 442, note. 

PROSECUTION. The word is some¬ 
times used to include the finding and return 
of an indictment. But there are also rela¬ 
tions in, which it comprehends only the 
proceedings had after the indictment is 
returned. 265 U. S. 236, 

PROTECTION OF THE LAWS. See 
Equal Protection of the Laws (Supp.). 

PROTEST. Within the Meaning of 
Section 1324 (a) of the Revenue Act of 
November 23, 1921. A protest ia for the 
purpose of inviting attention of the taxing 
officers to the illegality of the tax collection, 
so that they may take remedial measures 
at once. But if protests are ba9ed on 
reasons of no validity they do not accomplish 
the public purpose for which they are 
devised. 270 U. S. 173. 

PROVISIONS, CONSTITUTIONAL. 
See Legislative Acts of the State (Supp.). 

PROVISO. The general office of a proviso 
is to except something from the enacting 
clause, or to qualify and restrain its generality 
and prevent misinterpretation. 266 U. S. 
534 ; 260 U. S. 435; 191 U. S. 551; 128 U. S. 
181; 15 Pet. 445. Its grammatical and logical 
scope is confined to the subject-matter of the 
principal clause. Id., 535; 197 U. S. 143. 
And although sometimes used to introduce 
independent legislation, the presumption is 
that, in accordance with its primary purpose, 
it refers only to the provision to which it is 
attached. Id.; 204 U. S. 149. 

PUBLIC ACCOUNTANT. See Certi¬ 
fied Public Accountant. 

PUBLIC INTEREST. Businesses said to 
be clothed with a public interest justifying 
some public regulation may be divided into 
three classes: (1) Those which are carried 
on under the authority of a public grant of 
privileges which either expressly or impliedly 
imposes the affirmative duty of rendering a 
public service demanded by any member of 
the public. Such are the railroads, other 
common carriers, and public utilities. (2) 
Certain occupations, regarded as exceptional, 
the public interest attaching to which! 
recognized from earliest times, has survived 
the period of arbitrary laws by parliament 
or colonial legislatures for regulating all 
trades and callings. Such are those of the 
keepers of inns. cabs, and grist mills. 86 Me. 
102; 241 U. S. 254. (3) Businesses which 

though not public at their inception may be 
fairly said to have risen to be such and have 
become subject in consequence to some 
government regulation. They have come 


to hold such a peculiar relation to the public 
that this is superimposed upon them. The 
owner by devoting his business to the public 
use, in effect grants the public an interest 
in that use and subjects himself to public 
regulation to the extent of that interest 
although the property continues to belong to 
its private owner and to be entitled to pro¬ 
tection accordingly. 262 U. S. 535; 256 
U. S. 135; 244 U. S. 47; 233 U. S. 389; 219 
U. S. 104; 153 U. S. 391; 143 U. S. 517; 110 
U. S. 347; 94 U. S. 113. 

In a sense, the public 19 concerned about 
all lawful business because it contributes to 
the prosperity and well being of the people. 
The public may suffer from high prices or 
strikes in many trades, but the expression 
“clothed with a public interest,” as applied 
to a business, means more than that the 
public welfare is affected by continuity or 
by the price at which a commodity is sold 
or a service rendered. The circumstances 
which clothes a particular kind of business 
with a public interest, must be such as to 
create a peculiarly close relation between the 
public and those engaged in it, and raise 
implications of an affirmative obligation on 
their part to be reasonable in dealing with 
the public. Id., 536. 

It has never been supposed, since the 
adoption of the constitution, that the busi¬ 
ness of the butcher, or the baker, the tailor, 
the woodchopper, the mining operator, or 
the miner was clothed with such a public 
interest that the price of his product or his 
wages could be fixed by state regulation. 
One does not, nowadays, devote one’s 
property or business to the public use or 
clothe it with a public interest merely 
because one makes commodities for, and sells 
to, the public in the common callings of 
which those above mentioned are instances. 
Id., 537. 

An ordinary producer, manufacturer, or 
shopkeeper may 9ell or not 9ell as he likes 
(241 U. S. 256; 166 U. S. 320), and while this 
feature does not necessarily exclude businesses 
from the class clothed with a public interest, 
it usually distinguishes private from quasi¬ 
public occupations. Id., 538; 233 U. S. 389. 

In nearly all the businesses included under 
the third head above, the thing which gave 
the public interest was the indispensable 
nature of the service and the exorbitant 
charges and arbitrary control to which the 
public might be subjected without regulation. 
Id. 

It is very difficult to lay down a working 
rule by which readily to determine when a 
business has become "clothed with a public 
interest.” All business is subject to some 
kinds of public regulation; but when the 
public becomes so peculiarly dependent upon 
a particular business that one engaging 
therein subjects himself to a more intimate 
public regulation is only to be determined by 
the process of exclusion and inclusion and to 
gradual establishment of a line of distinction. 
Id., 539. 

To say that a .business is clothed with a 
public interest is not to import that the 
public may take over its entire management 
and run it at the expense of the owner. The 
extent to which regulation may reasonably 
go varies with different kinds of businesses. 
Id. 

Property becomes clothed with a public 
interest when used in a manner to make it 
of public consequence, and affect the com¬ 
munity at large. When, therefore, one 
devotes his property to a use in which the 
public has an interest, he, in effect, grants 
to the public an interest in that use. and 
must submit to be controlled by the public 
for the common good, the extent of the 
interest he has thus created. He may 
withdraw his grant by discontinuing the use; 
but so long as he maintains the use, he must 
submit to the control. Id., 540, 541; 94 
U. S. 126. See Affected With a Public 
Interest. 

PUBLIC LANDS. See Unappropriated 
Public Lands (Supp.). 

PUBLIC POLICY. In a Case Contend¬ 
ing that a Contract in Suit was Contrary 
to Public Policy. The meaning of the 
phrase "public policy" is vague and variable; 


there are no fixed rules by which to determine 
what it is. It has never been defined by the 
courts, but has been left loose and free of 
definition, in the same manner as "fraud." 
275 U. S. 205; 1 Story on Contracts (5th Ed.), 
section 675; 144 U. S. 233. 

PUBLICUM JUS. In Civil Law. Public 
law; that law which regards the state of the 
commonwealth. Inst. 1, 8, 4, 1. Burrill. 

PUEBLO INDIANS. Although seden¬ 
tary. industrious, and disposed to peace, the 
Pueblo Indians always have lived in isolated 
communities, and are a simple, uninformed 
people, ill-prepared to cope with the intelli¬ 
gence and greed of other races. 271 U. S. 
441, 442. They are plainly within the spirit 
of the provision of 1834 and 1851 regulating 
trade and intercourse with the Indian tribes. 
Id. See Indian Tribe (Supp.). 

PUISSANCE PATERNELLE. In the 
French Law. The power of the parent over 
his child. English. 

PULSARE. In Civil Law. To beat 
without giving pain. 

To accuse or charge; to proceed against at 
law. Calv. Lex. 

PUNCTUATION. Punctuation is a minor, 
and not a controlling, element in interpreta¬ 
tion, and courts will disregard the punctua¬ 
tion of a statute, or repunctuate it, if need be, 
to give effect to what otherwise appears to 
be its purpose and true meaning. 268 U. S. 
91, quoting 129 Fed. 527. 

PUNCTUM TEMPORIS. A point of 
time, an indivisible period of time; the 
shortest space of time; an instant. Calv. 
Lex. A point or period from which a 
computation of time is madp. 2 Alison’s 
Cr. Pract. 188. Burrill. 

PUNCTURED WOUND. In Medical 
Jurisprudence. A wound made with an 
object having a sharp cutting point; a stab. 
Tayl. Med. Jur. 185. Burrill. 

PUNDBRECH. In Old English Law. 
Poundbreach; the offence of breaking a 
pound; the illegal taking of cattle out of a 
pound by any means whatsoever. LL. 
Hen. I. c. 40. Burrill. 

PUNJAB. See Race (Supp.). 

PURCHASE, v. Within the Meaning 
of Rev. Stat., Section 452, prohibiting 
officers, etc., of the general land office to 
purchase public land. The term "pur¬ 
chase” is inclusive of the various modes of 
securing title to or rights in public lands under 
the general laws regulating their disposal. 
223 U. S. 93. 

PURE TRUST. See Massachusetts 
Trust (Supp.). 

PURGE DES HYPOTHEQUES. In 
French Law. Relieving an estate of incum¬ 
brances of any kind in accordance with legal 
forms. English. 

PURPURE or PORPIN. Heraldic term 
for color commonly called "purple.” expressed 
in engravings by lines in bend sinister. In 
the arms of princes it was formerly called 
mercury, and in those of peers, amethyst. 
R. & L. 

PUTS AND REFUSALS. Time bargains, 
or contracts for the sale of supposed stock on 
a future day. R. & L. See Puts and 
Calls. 

PUTTING IN SUIT. Bringing suit upon 
an instrument writing or other cause of 
action. English. 

PUTURE. An old English right claimed 
by bailiffs and keepers of the forest, to take 
food for man, horse, and dog, of those within 
their jurisdiction. English. 

PYKERIE. In Old Scotch Law. Petty 
theft. 2 Pitc. Crim. Trials, 43. Burrill. 
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QUADRAGESIMA. The fortieth; the 
fortieth day before Easter, or first Sunday 
in Lent. English. 

QUADRAGESMS. The third part of 
the year books of Edward III. 3 Reeve’s 
Hist. Eng. Law, c. XVI, 148. R. & L. 

QUADRANT. An angular measure of 
ninety degrees. R. & L. 

QUADRIENNIUM. In the Civil Law. 
A course of four years study required of law 
students as preparatory to studying the 
Code. English. 

QUADROON. Progeny of a white person 
and a mulatto; a person of one-fourth negro 
blood. Abbott. 

QUAE PLURA. What more. An old 
English writ directing the escheator to 
enquire what more tenements or lands a 
person had died seized of. Reg. Orig. 293. 
Rendered useless by 12 Car. II. c. XXIV. 

QUAESTA. An indulgence or remission 
of penance, sold by the pope. R. & L. 

QUAESTIONES PERPETUAE. In 
Roman Law. Tribunals with authority to 
enquire into alleged crimes. English. 

QUAKER. One who quakes. A term 
applied to a member of the Society of Friends; 
originally because of their emotional manifes¬ 
tation of contrition. English. 

QUANTUM DAMNIFICATUS. How 
much he has been injured. An issue sent 
from chancery to be determined at common 
law, as to the amount of damages sustained 
by plaintiff. English. 

QUARE NON ADMISIT. Wherefore he 
did not admit. The name of a writ against 
a bishop for refusing to present the clerk of 
the prevailing party in an action of <juare 
impedit, after being directed to do so by the 


writ of ad admitlendum clericum ( g. c.). 
Abbott. 

QUARENTENA TERRAE. An old Eng¬ 
lish term for an eighth of a mile. English. 

QUARTER-SECTION. See Section of 
Land. 

QUARTERLY COURT. The name of 
certain courts in Kentucky of very limited 
jurisdiction, which includes, however, appeals 
from justices of the peace. Abbott. 

QUASI-PUBLIC OCCUPATION. See 
Public Interest (Supp.). 

QUATOR PEDIBUS CURRIT. Runs 
upon four feet; runs on all fours. A term 
used to denote an exact correspondence. 
1 W. Bl. 145. Burrill. See All Fours. 

QURM REDITUM REDDIT. In Old 
English Law. A writ allowed the grantee 
of a rent, other than rent service, to compel 
the tenants to attorn to him. English. 

QUERENS. A plaintiff; a complainant. 
English. 

QUESTION. See Drawn in Question 

(Supp.). 

QUESTMAN or QUESTMONGER. In 
Old English Law. One who instituted 
actions at law; one appointed to examine 
into alleged violations of law; a church 
warden. English. Prid. Churchw. Guide. 

QUIET. Undisturbed by claim or litiga¬ 
tion. English. 

QUIETARE. In Old English Law. To 

discharge; to acquit. English. 

QUIETE CLAMANTIA. In Old Eng¬ 
lish Law. Quit-claim. Bract, fol. 33b. 
Burrill. 


QUILLE. In French Marine Law. 
Keel; the keel of a vessel. Ord. Mar. liv. 3, 
tit. 6, art. 8. Burrill. 

QUINQUE PORTUS. In Old English 
Law. The Cinque Ports. Fleta, lib. 2, 
c. 54, 118. Burrill. 

QUINSIEME. In Old English Law. A 

fifteenth; a tax so called. Cowell; Burrill. 

QUINTAL or KINTAL. In metric 
system, 220.46 pounds avoirdupois. English. 

QUIRE OF DOVER. An old English 
record giving the tenures for watching and 
repairing Dover Castle; also the services in 
the Cinque Ports. English. 

QUOD CLERCI NON ELIGANTUR 
IN OFFICIO BALLIVI, ETC. A writ 
which lay for a clerk, who, by reason of some 
land he had, was made, or was about to be 
made, bailiff, beadle, reeve, or some such 
officer, to obtain exemption from serving the 
office. R. & L. Reg. Orig. 187. 

QUOD NON FUIT NEGATUM. Which 
was not denied. A phrase in old reports. 
Latch, 213, Burrill. 

QUOD NOTA. Which note; which mark. 
A reporter’s note in the old books, directing 
attention to a point or rule. Dyer, 23. 
Burrill. 

QUOD PARTES REPLACITENT. That 
the parties do replead. The form of the 
judgment on award of a repleader. 2 Salk. 
579. Burrill. 

QUONIAM ATTACHIAMENTA. Since 
the attachments. One of the oldest books 
in the Scotch law; so called from the two 
first words of the volume. Bell. Diet. 
Still sometimes cited in argument in the 
Scotch courts. 7 Wilson & Shaw's R. 9. 
Burrill. 


( 68 ) 



R 


RACE. The various authorities are in 
irreconcilable disagreement as to what con¬ 
stitutes a proper racial division. For instance, 
Blumanbach has five races; Keane, following 
Linnaeus, four; Deniker. twenty-nine. 
Dictionary of Races. Senate Document No. 
662, 61st Cong.. 3d sess., 1910-1911, p. 6. 
See generally, 2 Encyclopaedia Britannica 
(11th Ed,), p. 113. The explanation probably 
is that "the innumerable varieties of mankind 
run into one another by insensible degrees, 1 ' 
and to arrange them in sharply bounded 
divisions is an undertaking of such uncertainty 
that common agreement is practically im¬ 
possible. 261 U- S. 212. 

It may be, therefore, that a given group 
cannot be properly assigned to any of the 
enumerated grand racial divisions. The 
type may have been so changed by inter¬ 
mixture of blood as to justify an intermediate 
classification. Something very' like this has 
actually taken place in India. Thus, in 
Hindustan and Berar there was such an inter¬ 
mixture of the "Aryan’’ invader with the 
dark-skinned Dravidian. Id.\ 13 Encyclo¬ 
paedia Britannica (11th Ed.), p. 502. 

In the Punjab and Rajputana, while the 
invaders seem to have met with more success 
in the effort to preserve their racial purity, 
intermarriages did occur producing an inter¬ 
mingling of the two and destroying to a 
greater or less degree the purity of the 
"Aryan" blcod. The rules of caste, while 
calculated to prevent this intermixture, 
seem not to have been entirely successful. 
"In spite, however, of the artificial restric¬ 
tions placed on the intermarrying of the 
castes, the mingling of the two races seems 
to have proceeded at a tolerably rapid rate. 
Indeed, the paucity of women of the Aryan 
stock would probably render the9e mixed 
unions almost a necessity from the very 
outset; and the vaunted purity of blood 
which the caste rules were calculated to per¬ 
petuate can scarcely have remained of more 
than a relative degree even in the case of the 
Brahman caste." Id., 213, quoting 13 
Encyclopaedia Britannica, p. 503. See 
Aryan; Caucasian (Supp.). 

RACEWAY. A canal; an artificial chan¬ 
nel for the confinement of water within 
certain limits, usually made to increase its 
velocity and power. English. 

RACHAT. In French Law. The right 
to buy back reserved by a seller. English. 

RACHIMBURGII. In Old European 
Law. Rachenburgers or Rakenburghs: 
judges among the Salians. Ripuarians, ana 
some other nations of Germany who sat with 
the count in his court and were generally 
associated with him in all matters. L. 
Salic, titt. 52. 59; L. Ripuar. tit. 32, <1 3. 
Bunin. 

RADICALS. A political party. Term 
arose in England in 1818, when the popular 
leaders. Hunt, Cartwright, and others, sought 
to obtain a radical reform in the representa¬ 
tive system of parliament. Bolingbroke 
Disc, on Parties, Let. 18. R. & L. 

RAILROAD. Within the Meaning of 
Paragraph 3, Section 400 of the Transpor¬ 
tation Act. The term "railroad" includes 
all switches, spurs, tracks, terminals, and 
terminal facilities of every kind used or 
necessary in the transportation of persons or 
property, including freight depots, yards, 
and grounds used therein. 264 U. S. 342. 
See Car Service; Common Carrier by 
Railroad; Express Company; Extension 
op Railroad. 

RAILROAD TIE-PLATE, See Tie- 
Plate (Supp.). 

RAJPUTANA. See Race (Supp.). 


RAN. In Saxon and Old English Law. 
Open theft, or robbery. Leg. Saxon. 
Canuti R. c. 58. Burrill. 

RAPTO HAEREDIS, RAPTU HAE¬ 
REDIS. In Old English Law. A writ 
granted where an heir, seized of lands held 
by socage tepure, has been taken away from 
those entitled to his custody. English. 

RAPTOR. In Old English Law. A 

ravisher. Fleta, lib. 2, c. 52, H 12. Burrill. 

RAPUIT. In Old English Law. Rav¬ 
ished. A technical word in old indict¬ 
ments. 2 East, 30. Burrill. 

RASUS. In Old English Law. A rase; 
a measure of onions, containing twenty 
flones, and each fionis twenty-five heads. 
Fleta. lib. 2. c. 12. H 12. Burrill. 

RATE. See Current Rate of Wages 
(Supp.). 

RATIFICATION. See Acquiescence 
(Supp.). 

RATIHABITIO. In Civil and Old 
English Law. A holding as approved; 
approval or ratification. Dig. 46, 8. Burrill. 

RATING. The daily rating of a local 
mine for any month is based on its tonnage 
shipped during the preceding month, and is 
identical with its daily capacity to produce 
coal. The rating of a joint mine is calculated 
in the same way that the daily rating of a 
local mine is determined, except that its 
shipments over all carriers serving it are 
considered in determining its total capacity 
to produce coal. The figure so ascertained is 
called the "gross daily rating," in recognition 
of the fact that the rating of a joint mine 
does not represent its capacity to ship over 
each carrier on days when it uses more than 
one, but on the contrary represents its total 
daily capacity to ship over all lines which 
serve it. 265 U. S. 535. See Local Mine; 
Joint Mine. 

RATIONABILE ESTOVERIUM. Ali¬ 
mony. English. 

RATIONE IMPOTENTIAE. On ac¬ 
count of inability. A ground of qualified 
property in some animals ferae naturae, a 9 in 
the young ones while they are unable to fly 
or run. 2 Bl. Com. 394. Burrill. 

RATIONE PRIVILEGII. A term ap¬ 
plied to the privilege of taking or killing 
wild animals on the land of another. English. 

RATIONE SOLI. On account of soil. 
Applied to the cause of property in bees. 
English. 2 Bl. Com. 393. 

RATIONES. In Old English Law. The 
pleadings in a suit. English. 

RAZON. In Spanish Law. Cause. 
Las Partidas, Part. 4, tit. 4, 1, 2. Burrill. 

RE. In the matter of; in the case of. 
King; English. 

READER. (1) In the middle term those 
persons who are appointed to deliver lectures 
or readings at certain periods during the 
term. 

(2) Clerks in holy orders who read prayers 
and assist in the performance of divine 
service in the chapels of the several inns of 
court. Mozley & W. Abbott. 

READING IN. Obligation of one ad¬ 
mitted to a rectory or other benefice, within 
two months after possession, to publicly read 
morning and evening service of book of 
common prayer and read and assent to 
the Thirty-nine Articles and also a declaration 
of assent of conformity to the Liturgy, 
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accompanied with certificate of the ordinary 
so attested. 2 Steph. Com. (7th Edit.) 687, 
R.&L. 

REAL PROPERTY. Real property, 
particularly in a city, comes to have a 
recognized value, which is relatively stable 
and easily ascertained. 11 aUo come9 to have 
a recognized rental value, the amount being 
fixed with due regard to what is just and 
reasonable between landlord and tenant in 
view of the value of the property and the 
outlay which the owner must make for taxes 
and other current charges. 267 U. S. 241. 
See Rental (Supp.). 

REALITY OF LAWS. The quality of 
laws concerning property or things not 
persons. English. 

REALIZE. To receive value or money. 
English. 

REBATE. In Commerce. Transporta¬ 
tion at a les9 rate in dollars and cents than the 
published rate which the shipping public are 
charged. 270 U. S. 524. See Concession 
(Supp.). 

RECAPTURE CLAUSES. The name 
given to paragraphs 5-17 in the Transporta¬ 
tion Act of 1920, c. 91. section 422, section 
15a, Stat, 456, 489-491. By the recapture 
clauses congress is enabled to maintain 
uniform rates for all shippers and yet keep 
the net returns of railways, whether 9 trong 
or weak, to the varying percentages which 
are fair respectively for them. The re¬ 
capture clauses are thus the key provision 
of the whole plan. 263 U. S. 480. 

RECEIPTS. See Gross Receipts from 
Operation (Supp.). 

RECEIVER. Within the Meaning of 
Section 3647 of the Political Code of 
California. Embraces any person acting 
as agent or depository of funds for a court. 
246 U. S. 395. See Friendly Receiver¬ 
ships (Supp.). 

RECENSINSECUTIO. In Old English 
Law. Fresh suit; fresh pursuit; pursuit of a 
thief immediately after the discovery of the 
robbery- 1 Bl. Com. 297. Burrill. 

RECEP1SSE DE COTISATION. In 
French Law. A receipt stating the interest 
of a subscriber to a mutual insurance com¬ 
pany. English. 

RECESSUS MARIS. In Old English 
Law. A going back; reliction or retreat of 
the sea. Hale de Jur. Mar. para. 1. c. 6. 
Burrill. 

RECONTINUANCE. In Old English 
Law. The recovery of possession of a right 
or estate of which, for a time, one was de¬ 
prived. English. 

RECONVENIRE. In Canon and Civil 
Law.. To make a cross demand upon the 
actor or plaintiff. 4 Reeve’s Hist. 14. Burrill. 

RECONVERSION. That imaginary proc¬ 
ess by which a prior constructive conversion 
is annulled and the converted property 
restored in contemplation of law to its 
original state. R. & L. Snell Eq. 166. 

RECONVEYANCE. A conveying back; 
the act of deeding back property to a previous 
owner; the operation of law, in conveying 
back mortgaged property to the owner upon 
the payment of the mortgage debt. English. 

RECORDS AND REPORTS. Within 
the Meaning of the Prohibition Act pro¬ 
viding that no person shall manufacture, 
etc., any liquor without making a permanent 
record thereof. These records refer to 
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records and reports required of permittees. 271 
U- S. 359, 360. See No Person (Supp.). 

RECORDS OF CORPORATION. The 
“records" of a corporation import the trans¬ 
cript of its charter and by-laws, the minutes 
of its meetings, the books containing the 
accounts of its official doings, and the written 
evidence of its contracts and business trans¬ 
actions. 236 U. S. 334. 

RECOURSE. A going back; to return; 
the right to exact payment from a second 
party, as an indorser, where the first party 
failed to pay, English. 

RECOVERED. See Sued for and Re¬ 
covered (Supp.). 

RECTA PRISA REGIS. The kings 
right of prisage. See Prisage. 

RECTIFICATION. Correction of an 
instrument in order to make it show the 
true intention of the parties. Correction; 
setting right. The determination or loca¬ 
tion of boundaries. English. See Reform. 

RECTO, BREVE DE. Writ of right. 
Abolished by 3 & 4 Will, IV. c. 27. R. & L. 

RECTO DE ADVOCATIONE ECCLES- 
IAE. In Old English Law. A writ 
allowed one having right to advowson, 
against a stranger who presented a clerk on 
the death of the incumbent. English. 

RECTO DE CUSTODIA TERRAE ET 
HAEREDIS. An old writ for the custody 
of an heir and his land. English. 

RECTO DE DOTE UNDE NIHIL 
HABET. See De Dote Unde Nihil 
Habet. 

RECTO DE RATIONABILI PARTE. 

See De Rationabij-i Parte Bonorum, 

RECTO QUANDO (orQUIA) DOMINUS 
REMISIT CURIAM. See Quia Dominus 
Remisit Curiam. 

RECTO SUR DISCLAIMER. An old 
writ of right allowed the lord on disclaimer 
by the tenant. English. 

RECTOR SINECURE. A rector not 
having care of the souls of the parishioners. 
2 Steph. Com. (7 Edit.) 683. See Sinecure. 

RED, RAED, or REDE. A Saxon term 
for counsel or advise. English. 

RE-DEMISE. See Demise and Re- 
Demise. 

RED-HANDED. With the marks of 
fresh crime upon him. R. & L. 

REDHIBERE. In the Civil Law. To 

have again; to have back; to cause a seller to 
have again what he had before. Dig. 21, 1, 
21, Pr. Burrill. 

RE-EXCHANGE. A second exchange. 
The sum demanded by the holder of a foreign 
bill of exchange which was dishonored. 
English. Byles Bills, 412; In re General 
South American Co., 7 Ch. D. 637. 

REFER. To deliver a person for hearing, 
examination, and opinion; to direct attention 
to. English. 

REGAL FISH. Whales and sturgeons. 
2 Steph. Com. (7th Edit.), 19n., 448, 539, 540. 
R.&L. 

REGALE- In Old French Law. A fee 
paid to the seigneur of a fief on the election 
of an ecclesiastic feudatory. English. 

REGALITY. In Scotch Law. Ter¬ 
ritorial jurisdiction conferred by the crown. 
English. 

REGIUS. Royal; applied to certain pro¬ 
fessorships founded and professors appointed 
in English and Scotch universities. English. 

REGNI POPULI. An English term ap¬ 
plied to people living in Surrey and Essex, 
and on the Hampshire seacoast. English. 

REGRANT. A second grant of real 
estate which had come back to the former 
owner. English. 

REGRESS. A going back. Ingress, 
egress, and regress comprise the rights of 
going or entering upon land, going off it, and 
going back upon it. Burrill. 

REGULAR TERM OF COURT. See 
Special Term (Supp.). 


REGULATE. Within the Meaning of 
the Commerce Clause of the Transporta¬ 
tion Act of 1920. To foster, protect, and 
control the commerce with appropriate 
regard to the welfare of those who are imme¬ 
diately concerned, as well as the public at 
large, and to promote its growth and insure 
its safety. 263 U. S. 478; 223 U. S. 47; 
204 U. S. 33; 153 U. S. 529; 127 U. S. 39; 
102 U. S. 691; 10 Wall. 564. See Commerce; 
Among the Several States (Supp.). 

REINSURANCE RESERVE. See Re¬ 
serve Funds (Supp.). 

RELAXARE. In Old Conveyancing. 
To release. Litt. Sect. 445. Burrill. 

REMERE. In French Law. Redemp¬ 
tion. With the right to redeem. A contract 
by which the seller is given the right to buy 
back the thing sold. English. 

REMISSNESS. Implies that the act 
involved was performed, but was done in a 
tardy, negligent, or careless manner. Word 
not applicable to entire omission or default. 
See Baldwin vs. United States Telegraph 
Co., 6 Abb. Pr. N. S. 405, 423. Abbott. 

RENANT or RENIANT. Denying. 32 
Hen. VIII.c. 2. R.&L. 

RENDER. In Feudal Law. Used in 
connection with Tents and heriots. Goods 
Bubject to rent or heriot-service were said to 
lie in render, when the lord might not only 
seize the identical goods, but may also 
distrain for them. Abbott. 

RENOVARE. In Old English Law. 
To renew. English. Ambl. 131. 

RENT, SLEEPING. A fixed rent pro¬ 
vided for in mining leases in lieu of royalty or 
percentage of profits. English. 

RENTAL. Within the Meaning of 
Section 12 (a) Subd. "First,” of the 
Revenue Act of 1916 . The term “rentals," 
since there is nothing to indicate the con¬ 
trary, must be taken in its usual and ordinary 
sense, that is, as implying a fixed sum, or 
property amounting to a fixed sum, to be 
paid at stated times for the use of property. 
268 U. S. 63; 19 R. I. 11; 2 Washburn, Real 
Property (6th Ed.) section 1187. In that 
sense it does not include payments, uncertain 
both as to amount and time, made for the 
cost of improvements or even for taxes. 
Id.] 232 Mass. 513; 13 N. Y. Super Ct. 266, 
267; 41 N. Y. 435; 110 N. Y. Supp. 1045. 
See Or Other Payments (Supp.). 

Rental Value.. That measure of com¬ 
pensation commonly asked and paid for the 
occupancy and use of real property. 267 
U. S. 241. See Real Property (Supp.). 

REO ABSENTE. In the absence of the 
defendant. English. 

REPAIRS. See Betterments, Expendi¬ 
tures for (Supp.). 

REPETUNDAE. In Roman Law. 
Money extorted by provincial officials while 
discharging the duties of their office. English. 

REPLETION. The condition of a benefice 
which has sufficient revenue for the title 
of its incumbent. English. 

REPONE. In Scotch Practice. To 
replace; to restore to a former state or right. 

2 Alison’s Crim. Pr. 351. Burrill. 

REPOSITION OF THE FOREST. In 
the Old English Law. An act whereby 
certain forest grounds, being made purlieu 
upon view, were by a second view laid to 
the forest again (put back into the forest). 
Manwood; Burrill. 

REPRODUCTION VALUE. Reproduc¬ 
tion value is not a matter of outlay, but of 
estimate. It should include a reasonable 
allowance for organization and other over¬ 
head charges that necessarily would be in¬ 
curred in reproducing the utility. 267 U. S. 
362. 

REPSILVER. In Old Records. Money 
paid by servile tenants for exemptions from 
the customary duty of reaping for the lord. 
Burrill. 

REPUDIUM. In the Roman Law. A 
breaking off the contract of espousals, or 
a marriage intended to be solemnized. Some¬ 
times translated divorce. Not proper sense. 


Dig. 50, 16. 191; Taylor’s Civ. Laws, 349. 
Burrill. 

REIS JUDICATA. At common law the 
doctrine of res judicata did not extend to a 
decision on habeas corpus refusing to discharge 
the prisoner. The state courts generally 
have accepted that rule where not modified 
by statute; the Tower federal courts usually 
have given effect to it; and the United States 
Supreme Court has conformed to it and 
thereby sanctioned it, although announcing 
no express decision on the point. 265 U S 
230; 228 U. S. 658; 183 U. S. 378. 

While the doctrine of res judicata does not 
apply to unmixed questions of law, a fact 
question, or right distinctly adjudged cannot 
be disputed in a subsequent action between 
the same parties, even upon another demand 
and though the original determination was 
reached upon an erroneous view or applica¬ 
tion of the law. 266 U. S. 242. ' The 

general principle announced in numerous 
cases is that a right, question, or fact dis¬ 
tinctly put in issue and directly determined 
by a court of competent jurisdiction, as a 
ground of recovery, cannot be disputed in a 
subsequent suit between the same parties or 
their privies; and even if the second suit is 
for a different cause of action, the right, 
question, or fact once so determined must, 
as between the same parties or their privies^ 
be taken as conclusively established, so long 
as the judgment in the first suit remains 
unmodified." Id., quoting 168 U. S. 48. 

REJSCYT (L. Fr.). Resceit; receipt; 

the receiving or harboring a felon, after the 
commission of crime. Britt, c. 23. Burrill. 

. RESERVE FUNDS. Within the Mean¬ 
ing of the Revenue Act of October 3, 
1913. The term “reserve funds" has a 
technical meaning. The compensation which 
an insurance company agrees to pay soliciting 
agents has no relation to the reserve held to 
meet maturing policies; and when it set 9 
aside a fund to provide payments to such 
agents this cannot be regarded as a reserve 
within intendment of the statute. 271 U S 
120; 269 U. S. 197; 244 U. S. 585. * * 

Within the Meaning of the Revenue 
Act of 1916 , Section 12. The term “ reserve 
funds" does not embrace funds held by a 
fire and marine insurance company, as 
required by the New York superintendent 
of insurance, to cover accrued but unsettled 
claims for losses. 269 U. S. 202. Quoting 
244 U. S. 589 on the subject: The question 
is “whether within the meaning of the act of 
congress, ‘reserve funds,’ with annual or 
occasional additions, are ’required by law,' 
in Pennsylvania to be maintained by fire 
and marine insurance companies other than 
the ’unearned premium' or ‘reinsurance 
reserve,' known to the general law of insur¬ 
ance. 

“It appears that under this legislation, and 
under previous statutes in force since 1873, 
the insurance commissioner has required 
plaintiff (a fire and marine insurance com¬ 
pany) and similar companies to return each 
year, as an item among their liabilities, the 
net amount of unpaid losses and claims, 
whether actually adjusted, in process of 
adjustment, or resisted. And, although 
this practice has not been sanctioned by any 
decision of the supreme court of the state, 
it is relied upon a9 an administrative inter¬ 
pretation of the law. 

“Conceding full effect to this, it still does 
not answer the question whether the amounts 
required to be held against unpaid losses, in 
the case of fire and marine insurance com¬ 
panies, are held as ‘reserves,’ within the 
meaning of the Pennsylvania law or of the 
act of congress, however they may be desig¬ 
nated upon the official forms. As already 
appears, the Pennsylvania act specifically 
requires debts and claims of all kinds to be 
included in the statement of liabilities, and 
treats them a9 something distinct from 
reserves. The object is to exercise abundant 
caution to maintain the companies in a 
secure financial position. 

“The act of congress, on the other hand, 
deals with reserves not particularly in their 
bearing upon the solvency of the company, 
but as they aid in determining what part of 
the gross income ought to be treated as net 
income for purposes of taxation. There is a 
specific provision for deducting ‘all losses 
actually sustained witjiin the year and not 
compensated by insurance or otherwise.’ 
And this is a sufficient indication that losses 
in immediate contemplation, but not as yet 
actually sustained, were not intended to be 
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treated as part of the reserrt funds; that term 
rather having reference to the funds ordlna- 
riiv held as against the contingent liability 
on outstanding policies." Id. 

RESIDENT. A corporation (within the 
meaning of the jurisdictional statutes) ie a 
resident of the state in which it is incorpo¬ 
rated. and not a resident or inhabitant of any 
other stale—even of one within which it is 
engaged in business. 270 U. S. 366; 215 

S. 500; 160 U. S. 229. 

RESILIREfLat ). In Old English Law. 
To draw back from a contract before it 19 
made binding. Literally, to leap back, or 
start back. Bract, fob 38; Fleta, lib. 2, 
c. 58, 13. Burrill. 

RESOLUCION. In Spanish Colonial 
Law. An opinion formed t>y some superior 
authority on matters referred to its decision 
and forwarded to inferior authorities_ for 
their instruction and government. Schmidt's 
Civ. Law, 93, note 1. Burrill. 

RESORT, COURT OF LAST. The 
highest court to which a cause can be taken 
on writ of error or appeal. English. 

RESPECTUS. In Old English and 
Scotch Law. Respite; delay; continuance 
of time; postponement. Glanv. lib. 12, c. 9. 

Time for payment. Mag. Cart. 9 Hen. 
III. c. 19. Burrill. 

RESTAMPING WRIT. In England, 
appiied to stamping a writ a second time in 
the proper office. English. 

RESTRAINT OF COMPETITION. See 

Free Competition (Supp.). 

RESTRAINT OF TRADE. See Monop¬ 
oly; Contract in Restraint of Trade 
(Supp.). 

RESTRICTED ALLOTMENT. See 

Trust Allotment (Supp.). 

RESTRICTION. The act of restricting; 
limitation; that which limits or restricts; a 
restraint. English. 

RESURRENDER. The reconveyance of 
copyhold land mortgaged by surrender after 
payment of a mortgaged debt. English. 
2 Dav. Prec. Conv. 1332n. 

RETIRED FROM ACTIVE SERVICE. 
Within Section 1455, Rev. Stats. "No 
officer of the navy shall be retired from active 
service, or wholly retired from the service, 
without a full and fair hearing before such 
navy retiring-board, if he 9hall demand it, 
except in cases where he may be retired by 
the president at his own request, or on 
account of age or length of service, or on ac¬ 
count of his failure to be recommended by 
an examining board for promotion." 263 
U- S. 34. 

RETONSOR. In Old English Law. A 

clipper of money. Fleta, lib. 1. c. 20, If 122. 
Burrill. 

RETRACTUS FEUDALIS. In Old 
Scotch Law. The power which a superior 
possessed of paying off a debt due to an 
adjudging creditor and taking a conveyance 
to the adjudication. Bell’s Diet. Burrill. 

RETRAIT. In Old French and Cana¬ 
dian Law. The taking back of a fief by the 
seignior, in case of alienation by the vassal. 
A right of preemption by the seignior, in case 
of sale of the land by the grantee. Dunkin's 
Address. 40. 93. Burrill. 

RETROCESSION CONTRACTS. In 
Insurance. Contracts reinsuring reinsurers. 
268 U. S. 554. 

RETURNING FROM TRANSPORTA¬ 
TION. Coming back to England before the 
term of punishment is determined. It was 
an offence against public justice. 4 & 5 
Will. IV. c. 67. The punishment of trans¬ 
portation is abolished. R. & L. 

REVELAND. Land under the authority 
of a sheriff; land held by socage. English. 

REVENUE BILLS. Within the Mean¬ 
ing of the Constitutional Provision That 
They Must Originate in the House of 
Representatives and Not in the Senate. 
Revenue bills are those that levy taxes in 
the strict sense of the word and are not bills 
for other purposes which may incidentally 
create revenue. 202 U. S. 429. See also 
167 U. S. 196. 


REVENUE LAWS. Sec Rkvknuk Bills 

(Supp.). 

REVESTIRE (L. Lat.). In Old European 
Law. To return or resign as investiture, 
seisin, or possession that has been received; 
to re-inveet; to re-enfeoff. Burrill. 

REVOKE. To recall; to make void; to 
repeal; to rescind. English. 

RICHARD ROE, otherwise TROUBLE¬ 
SOME. The casual ejector and fictitious 
defendant in ejectment, whose services are 
no longer invoked. R. & L. See Doe, 
John; Roe, Richard. 

RICOHOME. In Spanish Law. A 
nobleman. English. 

RIDGELING. A horse half castrated or 
from which but one testacle has been re¬ 
moved. English. 

RIGA (L. Lat.). In Old European Law. 
A species of service and tribute rendered to 
their lords by agricultural tenants. Burrill. 

RIGHT. See Affected by a Public 
Interest; Exclusive (Supp.). 

RIGHT OF COMMON-LAW REMEDY. 
Within the Meaning of the Judicial 
Code, Section 24, Paragraph 3, vesting 
the district courts with exclusive jurisdiction 
of all civil causes of admiralty and maritime 
jurisdiction but saving to suitors the right of 
a common-law remedy. The "right of a 
common-law remedy" does not include 
attempted changes by the states in the sub¬ 
stantive admiralty law, but it does include 
all means other than proceedings in admiralty 
which may be employed to enforce the right 
or to redress the injury involved. It includes 
remedies in Pais, as well as proceedings in 
court; judicial remedies conferred by statute, 
as well as those existing at the common law; 
remedies in equity, a9 well as those enforce¬ 
able in a court of law. 264 U. S. 123, 124; 
237 U. S. 303; 177 U. S. 644. 

RIGHT OF RELIEF. In Scotch Law. 
The right of a surety to claim from a debtor 
the payment of what he has paid for the 
debtor. English. 

RIGHT OF TRIAL BY JURY. See 
Trial by Jury (Supp.). 

RIGHT TO REDEEM. Familiar terms 
to describe the estate of the debtor, when 
under mortgage, to be sold at auction, in 
contradistinction to an absolute estate, to 
be set off by appraisement. Really, it is the 
debtor’s estate subject to mortgage. White 
vs. Whitney, 3 Mete. (Mass.) 81. Abbott. 
See Redeem. 

RINGING, Contracts of sales for future 
delivery which do not result in actual delivery 
but are settled by offsetting them with other 
contracts of the same kind. 262 U. S. 36; 
198 U. S. 246. 247. See Ring Settlement; 
Direct Settlement; Matching. 

RINGING-UP. The putting into opera¬ 
tion by brokers and commission merchants 
what is known as a ring. English. See 
Ring. 

RIOTOUS ASSEMBLY. In Old Eng¬ 
lish Law. An assembly of twelve or more 
persons acting in a manner calculated to 
disturb the peace, and which refuses to 
disperse when requested to do so by the 
proper authority. English. 

RISCUS. In Civil Law. A trunk. 
English. 

RISK. See Assumption of Risk; Negli¬ 
gence, 1 Contributory Negligence 
(Supp.). 

RISTOURNE (Fr.). In Insurance Law. 
The dissolution of a policy or contract of 
insurance for any cause. Emerig. Tr. des 
Ass. ch. 16. Burrill. 

RIVEARE. To enjoy the right of fishing 
or hunting on a river. English. 

RIVER. See Thence up the River 
(Supp.). 

RIVER BANK. Within the Meaning 
of the Treaty of 1819 between the United 
States and Spain, determining the boundary 
line between the states of Texas and Okla¬ 
homa. The bank intended by the treaty 
provision is the water-washed and relatively 
permanent elevation of acclivity at the 
outer line of the river bed which separates 
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the bed from the adjacent upland, whether 
valley or hill, and serves to confine the 
waters within the bed and to preserve the 
course of the river. 260 U. S. 631, 632. 
See River Bed. 

RIVER BED. Within the Meaning of 
the Treaty of 1819 between the United 
States and Spain, determining the bound¬ 
ary line between the slates of Texas and 
Oklahoma. The bed includes all of the 
area which is kept practically bare of vegeta¬ 
tion by the wa9h of the waters of the river 
from year to year in their onward course, 
although parts of it are left dry for months 
at a time; the bed excludes the lateral 
valleys which have the characteristics of 
relatively fast land and usually are covered 
by upland grasses and vegetation, although 
temporarily overflowed in exceptional 
instances when the river is at flood. 260 
U. S. 632. See River Bank (Supp.). 

RIVETING. See Welding (Supp.). 

ROADSTEAD. In Maritime Law. A 
known general station for ships, notoriously 
used as such, and distinguished by the name; 
and not any spot where an anchor will find 
bottom and fix itself. 1 Rob. Adm. R. 232. 
Burrill. 

ROBE. An old term for a ship's cargo. 
English. Meredith’s Emerigon on Ins. 359, 
360 note. 

ROBERDSMEN. In Old English Law. 
Persons who, in reign of Richard I., com¬ 
mitted great outrages on the borders of 
England and Scotland; said to have been 
the followers of Robert or Robin Hood. 
4 Bl. Com. 245; 3 Inst. 197. Burrill. 

ROD. A lineal measure of sixteen feet 
and a half, otherwise called a "perch." 
R. & L. 

RODKNIGHTS. Mounted tenants who 
rode with the baron. English. 

ROGARE. In Roman Law. To 
request; to request the enactment of a law; 
to adopt a law requested; to advocate such 
adoption. English. 

ROGATIO TESTIUM. Requesting 
those present to be witnesses of a nuncupa¬ 
tive will. English. 

ROGO. In Roman Law. I ask. A 
common word in wills. Dig. 30, 108, 

13,14. Burrill. 

ROMA PEDITAE. Those who anciently 
traveled to Rome on foot. English. 

ROS. In Old English Law. Rushes 
which certain tenants were required to 
furnish to their lords. English. 

ROSLAND. Heathy ground, or ground 
full of ling; also watery and moorish land. 

1 Inst. 5. R. & L. 

ROTHER BEASTS. In Old English 
Law. Horned cattle. Burrill. 

ROTTEN BOROUGH. A borough which 
though sending a member to parliament had 
not sufficient population to warrant a repre¬ 
sentative in that body. English. 

ROTULUS WINTON1AE. The rolls of 
Winton. The survey of England, alleged to 
have been made by King Alfred. English. 

ROUND ROBIN. A circle divided from 
center, like Arthur's round table, whence 
its supposed origin. In each compartment 
is a signature, so entire circle when filled, 
exhibits a list, without priority to any name. 
R.&L. 

RUBBER. See Vulcanization of Rub¬ 
ber; Curb (Supp.). 

RUBBEROID. Like rubber. 220 U. S. 
455. 

RUINA (Lat.). In Civil Law. Ruin; 
the falling of a house. Dig. 47, 9. Burrill. 

RUM. See Bay Rum (Supp.). 

RUNDLET or RUNLET. A measure of 
wine, oil, etc., containing eighteen gallons 
and a half. 1 R. III. c. 13. R.&L. 

RUNNING A CORNER. Consists in 
acquiring control of all or the dominant 
portion of a commodity with the purpose of 
artificially enhancing the price, one of the 
important features of which is the purchase 
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for future delivery, coupled with a with¬ 
holding from sale for a limited time. 226 
U. S. 539. 540. 

Relation to Competition. Running a 
corner may tend for a time to stimulate 
competition; but it also operates to thwart 
the usual operation of the laws of supply 
and demand, to withdraw the commodity 
from the normal current of trade, to enhance 
the price artificially, to hamper users and 
consumers in satisfying their needs, and to 
produce practically the same evils as does the 
suppression of competition. Id,, 542. 

RUNNING POLICY. See Policy. 


RUNNING WITH THE REVERSION. 

See Covenant. 

RUNRIG LANDS. In Scotland where 
the ridges of the fields belong alternately to 
different proprietors. Anciently this pos¬ 
session was advantageous in giving a united 
interest to tenants to resist inroads. By 
Act 1695, c. 23, a division of these lands was 
authorized with exception of lands belonging 
to corporations. Wharton; R. & L. 

RURAL DEAN. In English Ecclesias¬ 
tical Law. An ancient officer of the church, 
otherwise called ^bishop's dean. A kind of 


bishop’s deputy, appointed to inspect the 
conduct of the parochial cjergy, and clothed 
with inferior degree of judicial and coercive 
power. 1 Bl. Com. 383. Burrill. 

RUSTICI. In Feudal Law. Natives 
of a conquered country. Fleta, lib. 2, tit. 27, 
TO-ll; 2 Bl. Com. 413. 

In Old English Law. Inferior country 
tenants, churls, or chorls who held cottages 
by service of ploughing for the lord. Paroch. 
Antiq. 136. Burrill. 

RYVIRE (L. Fr.). A river. Burrill. 


s 


S. C. Same Case; Select Cases; South 
Carolina; Supreme Court. English. 

S. P. 5i*r prole, without issue. 

Same principle, or same point, indicating, 
when inserted between two citations of cases, 
that the second one involves the same doctrine 
as the first. R. & L. 

SABURRA (L. Lat.). In Old Maritime 

Law. Ballast. Loccen. de Jur. Mar. lib. 
2, c. 1, * 7. Burrill. 

SACCABOR. SeeSACABURTH. 

SACCULARII. In Roman Law. Cut- 
purses, or thieves who stole purses by cutting 
them from the victim's belt. English. 4 
Bl. Com. 242; 4 Steph. (7th Edit.) 125. 

SACCUS (L. Lat.). In Old English Law. 
A sack; a Quantity of wool weighing thirty 
or twenty-eight stone. Heta, lib. 2, c. 79, 
1;10. Burrill. 

SACRA (Lat.). In the Roman Law. 
The right to participate in the sacred ntes 
of the city. Butler’s Hor. Jur. 27. Burrill. 

SACRISTAN. An old term for sexton. 
English. 

SADBERGE, SAEBERGE. A term ap¬ 
plied to a part of the county palatine of 
Durham, England. English. 

SAGAMAN. One who accuses secretly. 
English. 

SAGAS DE LA LEY. Persons learned 
in the law; once applied to justices of the 
King's Bench, also to the Chancellor. 
English. 

SAG1BARO, SACHBARO- A judge. 
Leg. Inoe. c. VI. R. & L. 

SAIGA. In Old European Law. A 
coin valued at a penny. English. 

SAILOR. See Seaman (Supp.). 

SA1NT-S1MONISM. An elaborate form 
of non-communistic socialism. Proposes un¬ 
equal division of produce; varied occupations, 
graded by directing authority, paid by salary 
in proportion to importance. 1 Mill Pol. 
Ec. 258. R.&L. 

SAKE. In Old English Law. A lord’s 
right of amercing his tenants in his court. 
Keilw. 145. Acquittance of suit at county 
courts and hundred courts. Fleta, lib. 1, 
c. 47, H 7. Burrill. 

SALE. See Conditional Sale; Con¬ 
tract of Sale; Futures; Short Sale; Spot 
Sales; Wash Sales (Supp.). 

SALES TO ARRIVE. See Spot Sales 
(Supp.). 

SALET. In Old English Law. A steel 
bead-piece or cap. English. 

SALT DUTY IN LONDON. See Grain- 
age. 

SALTSILVER. An old English tribute 
paid by tenants at the feast of St. Martin’s 
for exemption from carrying salt from a 
market to the lord’s manor. English. 

SAND-GAVEL. A payment due to the 
lord of the manor of Rodley, in the epunty 
of Gloucester, for liberty granted to the 
tenants to dig sand for their common use 
R.&L. 

SANGUINE or MURREY. Heraldic 
term for blood-color; called in the arms of 
princes, dragons tail,” and in those of 
lords sardonyx. It is a tincture of very 
infrequent occurrence and not recognized by 


some writers. In engraving, denoted by 
numerous lines in saltire. Wharton; R. & L. 

SARCULATURA (L. Lat.). In Old 
Records. Weeding corn; a tenant's service 
of weeding for the lord. Burrill. 

SART. In Old English Law. A piece 
of woodland, turned into arable. Burrill. 

SARUM (L. Lat,). In Old Records. 
The city of Salisbury in England. Burrill. 

SASSE. In Old Law. A lock on a 
river. English. 

SASSONS. A contemptuous term for 
the Saxons. English. 

SAUNKEFIN. An old French term for 
failure of blood or direct heirs. English. 

SAUSAGE. A food made up in some 
instances of the poorer classes of beef and 
pork, such as trimmings, hearts, ears, cheeks, 
liver, snouts, and tripe; but the preferred 
material i9 bull meat. Such meat, other 
than bull meat, is dry and has not the 
cohesive properties which will unite it when 
ground or minced into the mass popularly 
known as "sausage.” For this reason, corn 
meal, potato dour, and other like substances 
have come to be used by the trade as 
"binders” to give it the desired cohesiveness 
and appearance. 249 U. S. 485, citing 
evidence. 

Corn meal or corn flour is resorted to to 
cheapen the product, as these products are 
cheaper than meat. Id,, 478. The Meat 
Inspection Act of 1906 limits the use of 
cereal in sausage to two per cent; and limits 
the use of water or ice to three per cent, and 
for the purpose only to facilitate grinding, 
chopping, and mixing. Id, 

SAVE. To exempt from; to preserve; to 
make note of; to bar. English. 

SCAB INI. In Old European Law. A 
judge. Assistants to the court where he 
sat judicially. English. 

Used for wardens at Lyn, Norfolk. Norf. 
Chart. Hen. VIII. 

SCAPPELLARE. In Old European 
Law. To chop; to haggle over a sale. Eng¬ 
lish. 

SCHEME. In English Law. A scheme 
is a document containing provisions for 
regulating the management or distribution of 
property, or for making arrangements between 
persons who have conflicting rights. Tud. 
Char. Trusts, 257; Hunt. Eq. 248; Dan. Ch. 
Pr. 1765. R.&L. 

SCISSIO (Lat.). In Old English Law. 
A cutting. 

Scisslo Auricula rum. Cropping of the 
ears. An old punishment. Fleta, lib. 1 c. 
38, 1 10. Burrill. 

SCOTS. In England, assessments levied 
by commissioners of sewers. English. 

SCROLL. See Scrawl. 

SCROOP’S INN. An old London law 
society. English. 

SCUTE. An old French coin valued at 
three shillings and four pence. English. 

SEA WATCH. See Watch (Supp.). 

SEAMAN. Within the Meaning of 
the United States Statutes Applicable 
to “Merchant Seamen.” Any person 
(masters and apprentices excepted) who shall 
be employed to serve in any capacity on board 
a vessel. Rev. Stats., section 4612; 245 U. S. 
126,127. A seaman may be called a "sailor” 
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or a "mariner," but he is never called a 
"laborer.” Id. See Alien Seamen (Supp.). 

SEASHORE. That well defined area 
lying between the high-water mark and the 
low-water mark, of waters in which the tide 
daily ebbs and flows. The fact that by the 
English common law, and by the law of those 
states bounded by tidal waters, the public 
has rights in the seashore, and that grants 
extending only to the high-water mark of 
such waters nevertheless give access to the 
sea, accounts for the rule, generally recognized 
and followed, that a grant whose boundaries 
extend to the "shore’’ or "along the shore" 
of the sea, carries only to high-water mark. 
271 U. S. 92; 13 How. 381; 6 Mass. 435: 
5 Pick. 492; 2 Johns. 357. But the word 
"shore," even in its application to tidal 
waters, is subject to construction by the 
terms of the deed and surrounding circum¬ 
stances, and may mean the water's edge at 
low-water mark. Id., 92, 93; 196 Mass. 
198; 123 Mass. 359. See Shore; To the 
Shore (Supp.). 

SEAWAN. Indian wampum, at one 
time used among certain American Indians 
as money. English. 

SEAWORTHY. "It is obvious that there 
can be no fixed and positive standard of 
seaworthiness, but that it must vary with 
the varying exigencies of mercantile enter- 
rise. ‘The ship,’ said Lord Cairns, 'should 
e in a condition to encounter whatever 
perils of the sea a ship of that kind, and 
laden in that way. may be fairly expected to 
encounter* on the voyage. 3 App. Cases, 
72, 77. 

"Again the class of vessel may be such as 
will not admit of being put into-that condi¬ 
tion of seaworthiness requisite in ordinary 
cases for the contemplated voyage. The 
effect of this is not to dispense with the 
implied warranty of seaworthiness, but to 
accommodate the warranty to what is 
reasonably practicable in the particular case. 
But the underwriter must be informed of 
the peculiar nature of the risk. Thus, if 
a steamer built for river navigation is to be 
sailed from thi9 country to Calcutta or to 
Odessa, and the underwriter accept the risk 
with full information as to the class of vessel 
and the intended voyage, the assured is only 
required to make her as seaworthy for the 
voyage as is reasonably practicable with 
such a vessel by ordinary available means.” 
3 B. & S. 669; 34 Law Journal, Q. B. 46; 3 
Aspinwall W. S. 433; 277 U. S. 76, quoting 
Arnould on Marine Insurance, Vol. 11, tenth 
English edition, section 710. 

The term "seaworthiness’’ varies with the 
circumstances and the exceptional features 
of the risk known to both parties. Id,, 80. 
This variation in the significance of "sea¬ 
worthy” when caused by exceptional cir¬ 
cumstances known to both parties, applies 
as well to the meaning of "perils of the sea” 
as to that of seaworthiness. The two terms 
in such cases are correlative terms. Id., 2 F, 
(2d) 137, 139, 140. See Diligence. 

Unsea worthiness alone or deviation caused 
by it displaces the contract of affreightment 
only in so far as damage is caused by the 
unseaworthiness. 277 U. S. 331; 157 U. S. 
124: 1 K. B. 660; A. C. 618. 

SECONDHAND. Within the Meaning 
of an Act of the Legislature of Pennsyl- 
vanla. Approved June 14, 1929, regulating 
the manufacture, sterilization, and sale of 
bedding. * ‘Secondhand” means any material 
or article of which prior use has been made. 
270 U. S. 409. See New; Shoddy (Supp.). 

SECONDS. See Firsts (Supp.). 

SECRETE. To conceal from or put 
beyond the reach of a creditor. English. 
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SECT. Adherents to a particular creed. 
English. 

SECUNDUM. According to; following. 
Abbott. 

SECURE. To make certain of payment 
or performance; to assure, guarantee, or 
indemnify. Abbott. 

SECURITATEM INVENIENDI. In Old 
English Law. An ancient writ prohibiting 
a subject leaving the kingdom. English. 
F. N. B. 115. 

SECURITY DEED. In Georgia. A 
deed which has been executed conveying the 
legal title to land as security for the payment 
of a debt. 271 U. S. 633. 

SED NON ALLOCATUR. But it is not 
allowed. A phrase used to indicate that 
the court did not agree with the contention 
of counsel. English. 

SED PER CURIAM. But by the court. 
Expression sometimes found in the reports 
after the opinion of a single judge, to intro¬ 
duce that of the court which differs from that 
of the single judge. R.&L. 

SEIGNIORESS. A female superior. 
R. & L. 

SEISED IN HIS DEMESNE AS OF 
FEE. Words used to express complete 
ownership of the thing itself; seised in fee- 
simple. English. 

SELDA (L. Lat.). In Old English Law. 
A window; a shop-window. Assis. Mensur. 
9 Ric. I. 

A shop, shed, or stall. Cowell. 

A wood of sallows, willows, or withies. 
Co. Litt. 4b. Burrill. 

SELF-MURDER. See Suicide. 

SEMAYNE’S CASE. A case decided 
during the reign of James I., in which it was 
held that every man’s dwelling wa9 his castle. 
English. 

SEMINARIUM (Lat.). In the Civil 
Law. A nursery of trees. Dig. 7, 1, 9, 6. 
Burrill. 

SEMI-PLENA PROBATIO (Lat.). In 
the Civil Law. Half-full proof; half-proof. 
3 Bl. Com. 370. Burrill. 

SENDA. In Spanish Law. A path; 
the right of a path. Las Partidas, Part 3, 
tit. 31, 1, 3. The right of foot or horse 
path. White's New Recop. b. 2, tit. 6, U 1. 
Burrill. 

SENEUCIA (L. Lat.). In Old Records. 
Widowhood. Burrill. 

SEPARATION OF PATRIMONY. The 
separation of property subject to certain 
debts from the property of the estate or heir; 
a practice permitted in Louisiana. English. 

SEPARATISTS. Those who secede 
from the English church. English. 

SEPES(Lat.). In Old English Law. A 
hedge or enclosure. Fleta, lib. 2, c. 41, ^2. 
Burrill. 

SEPTUAGES1MA. The third Sunday 
before Quadragesima Sunday in Lent, 
or 63 days before Easter, though so called 
because said to be before Lent, or seventy 
days before Easter. A period of seventy 
days. English. 

SEPTUNX (Lat.). In Roman Law. A 
division of the as, containing seven unciae, or 
duodecimal parts: the proportion of seven- 
twelfths. Tayl. Civ. Law, 492; 2 Bl. Com. 
462 note. Burrill. 

SEQUELA (L. Lat.). In Old English 
Law. Suit, process, or prosecution. 2 
Mon. Angl. 253. Burrill. 

SERGEANT, SERJEANT. A title in 
England and the United States applied to 
various ministerial officers. Once, a person 
inferior to a knight who attended a noble¬ 
man. English. 

SERMENT. In Old English Law. 
Oath. English. 

SERRATED. In Old Practice. Marked 
or cut in notches, resembling the teeth of a 
saw. Some Roman coins were thus serrated, 
indented, as a security against forgery. 
Tac. de Mor. Germ. V. Burrill. 


SERVANT. See Employee, As Dis 
TINGUISHED FROM CONTRACTOR (Supp.). 

SERVITOR. A serving man; particularly 
applied to students at Oxford, upon the foun¬ 
dation, who are similar to "sizars” at Cam¬ 
bridge. R. & L. 

SERVITUDE. See Slavery; Involun¬ 
tary Servitude (Supp.). 

SET UP. To allege as the ground or 
defence. English. 

SETT-OFF, RIGHT OF. The right which 
one party has against another to use his 
claim in full or partial satisfaction of what 
he owes to the other. That right is con¬ 
stantly exercised by business men in making 
book entries whereby one mutual debt is 
applied against another. 229 U. S. 528. 
If the parties have not voluntarily made the 
entries and suit is brought by one against 
the other, the defendant, to avoid a circuity 
of action, may interpose his mutual claim 
by way of defence and if it exceeds that of 
the plaintiff, may recover for the difference. 
Id. 

SETTLEMENT. Within the Meaning 
of the Homestead Law. Acts done on the 
land by way of establishing, or preparing to 
establish, an actual personal residence—going 
thereon and, with reasonable diligence, ar¬ 
ranging to occupy it a 9 a home, to the exclu¬ 
sion of one elsewhere. 270 U. S. 545. The 
law makes it plain that there must be a 
definite purpose "in good faith to obtain a 
home” by proceeding "faithfully and 
honestly” to comply with "all the require¬ 
ments.” A claim cannot be initiated by 
asserted acts of settlement which are only 
colorable and done with a purpose to hold 
the land for speculation or while maintaining 
an actual residence elsewhere. Id., 546. 

SEVERABLE. Capable of being separated 
or divided. English. 

SEXAGESIMA SUNDAY. The second 
Sunday before Lem. English. 

SEXHINDMEN. The middle class among 
Saxons, valued at 600 shillings. English. 

SEX TAR Y. In Old Records. An 
ancient measure of liquids, and of dry com¬ 
modities; a quarter or ream. A quart. 
Fleta, lib. 2, c. 12, ^fll. Burrill. 

SEXUAL INTERCOURSE. See Car¬ 
nal Knowledge. 

SHARES OF STOCK. See Capital 

Stock (Supp.). 

SHARP CLAUSE. A clause in an in¬ 
strument writing giving a creditor authority 
to take some summary action upon default 
of performance or payment. English. 

SHAW. In Old English Law. A 
wood. English. 

SHAWA TORES. An old term for 
soldiers. English. 

SHEEP-SKIN. A deed; so called from 
the parchment it was written on. R. & L. 

SHEEPWALK. A right of eheepwalk 
is same as fold-course. Elt. Com. 44; Cooke 
Incl., Jone9 vs. Richards, 6 Ad. & E. 530. 
R.&L. 

SHELL. A definite article, constituted of 
materials of a certain kind and quality, as¬ 
sembled and filled and finished so as to be 
adequate for its destructive purposes. 251 
U. S. 509. 

SHEREFFE. The body of the lordship 
of Caerdiff, in South 1 Wales, excluding the 
members of it. Pow. Hist. Wal. 123. R.&L. 

SHEWERS. In England, those who take 
a jury to see a place, etc. English. Arch. 
Pr. 339, el seg. 

SHODDY. Within the Meaning of an 
Act of the Legislature of Pennsylvania, 
Approved June 14, 1923, regulating the 
manufacture, sterilization, and sale of bed¬ 
ding. "Shoddy” means any material which 
has been spun into yarn, knit or woven 
into fabric, and subsequently cut up, torn 
up. broken up, or ground up. 270 U. S. 409. 
See Comfortable; Cushion; Mattress; 
Pillow; Secondhand (Supp.). 

SHORE. In the Treaty of Hartford. 
December 16, 1786, the words "shore” ana 


lake ’were used synonymously, their choice 
being determined by convenience of expres¬ 
sion. In each instance the margin of the 
lake was intended, and it was not meant by 
the particular use of these phrases to exclude 
the shore” from the grant. 271 U. S. 92. 
See Seashore; To the Shore (Supp.). 
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shares of stock which the seller does not own 
or the certificates for which are not within 
his control so as to be available for delivery 
at the time when, under the rules of the ex- 
5?A nge ’ delivery 011131 be made. 269 U. S. 
♦ u ’ 2^** loan of stock is usually, 

though not necessarily, incidental to a "short 

„ ^*1? completed short sale transaction 
usually involves four separate steps in each 
of which there is either a sale or a complete 
transfer of all the legal elements of ownership. 
These are: (1) The sale of the stock by the 
person effecting the short sale, followed by 
the transfer and delivery of the certificates 
for the borrowed stock to the purchaser s 
brpker; (2) the transfer of the shares from the 
lender to the borrower, who uses them for 
delivery on the customer’s short sale; (3) the 
purchase by the borrowing broker of the stock 
required to repay the loan; and (4) the 
transfer and delivery by the borrower to the 
lender of the certificates for the purchased 
shares to replace the shares borrowed. Each 
transfer may be accompanied bv a physical 
delivery of certificatesof the stock transferred- 
but the intermediate deliveries in (2) and (3) 
are usually eliminated by use of the Stock 
Exchange Clearing House. Id., 453. See 
Loan Ticket (Supp.). 


SHOW CAUSE. When an order, rule, 
decree, or the like, has been made nisi, the 
person who appears before the court and 
contends that it should not be allowed to 
take effect, is said to show cause against it 
R.&L. 


SHRIEVALTY. The office of sheriff; 
the period of that office. R. & L. 

Si ALIQUID SAPIT. If he knows any¬ 
thing; if he is not altogether devoid of reason 
Abbott. 


SI CONSTET DE PERSONA. If it be 
certain who is the person meant. Abbott. 

SI FECERIT TE SECURUM. If he 
makes you secure. 2 Bl. Com. 274. Abbott. 

SI RECOGNOSCAT. If he should ac¬ 
knowledge. Characteristic words, and so the 
name, of an old English writ, issued for a 
debt which had been judicially acknowledged. 
Abbott. 


SIB. A Saxon word for kinsman. English. 

SICH. A little current of water, which 
is dry in summer; a water furrow or gutter. 
R. & L. 


SICIUS. An ancient English coin valued 
at 2d. English. 

SICUT ALIAS. As before. A phrase 
sometimes applied to a second writ, issued 
where the previous writ was not executed. 
Abbott. 


SICUT ME DEUS ADJUVET (Lat ). 
So help me God. Fleta, lib. 1, c. 18, 114. 
Burrill, 

SIDE REPORT. An unofficial state 
report. English. 

SIDE TRACK. See Industrial Track 
(Supp.). 

SIGNATORIUS ANNULUS. In Civil 
Law. A signet-ring; a seal-ring. Dig 50, 
16. 74. Burrill. 

SILENCE. See Evidence (Supp.). 

SIMPLA (Lat.). In the Civil Law. The 
single value of a thing. Dig. 21, 2, 37, 2. 
Burrill. 

SINDERESIS. A natural power of the 
soul, set in the highest part thereof, moving 
and stirring it to good, and abhorring evil. 
Doct. & S. 39. R. & L. 

SIX-DAY LICENSE. In English Law. 
A liquor license granted on condition that 
premises in respect to which granted shall be 
closed on Sunday. 

SIXHINDI. Those who held land on 
the service of attending the lord on horse¬ 
back. English. 
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SLADE. In Old Records. A long, flat, 
ami narrow piece or strip of ground. Par. 
Antio. 4fiS. Burrill. 


SLASH. See Tie Slash (Supp.). 


SLAVE. See Slavery (Supp ). 

SLAVERY. Within the Meaning of 
the Thirteenth Amendment, A condi¬ 
tion ol enforced compulsory service of one to 
another. 203 V. S. IP. Set' 1NV0LUNTAR\ 
Servitude ^Supp.). 

SNOTTER1NG SILVER. An old Eng¬ 
lish tribute paid the Abbott ol Colchester by 
certain tenants of \\ ylcgh. English. 

SOBRE-JUEZES. In Spanish Law. 
Superior judges. Las Partidus, Part 3, tit. 
4, 1. 1. Burrill. 

SOBRINI U-at.). In Civil Law. The 
children of cousins-german in general. Dig, 
38, 10, 3. Pr. Burrill. 

SOCIALISM. A theory of government 
which has for its object the more equal 
distribution of the products of labor by 
government ownership of land and manage- 
ment of capital. English. 


SOCIEDAD. In Spanish Law. Partner¬ 
ship. English. 

SOCOME. An old English practice of 
grinding corn at the lord's mill. English. 

SOLAR. In Spanish Law. Land; the 
demesne with a house, situate in a strong 
or fortified place. White s New Re.op. 
b. 1. tit. 5, c. 3, 12. Burrill. 


SOLARIUM (Lat.). In Civil Law. A 
rent paid for the ground where a person built 
on the public land. 1 Mackeld. Civ. Law, 
363, ^329. Burrill. 

SOLDERING. See Welding (Supp.). 
SOLIDUS LEGAL1S. An old English 

coin equal in value to about 13a. 4d. English. 


SOLINUM. In Old English Law. 
Slightly less than two and a half plow-lands. 
English. 

SOLUTIONE FEODI M1LITIS PAR¬ 
LIAMENT!. An old English writ allowed 
a knight by which to recover his allowance 
or wages as member of parliament, if the 
same were refused. English. 


SOLUTUS. In Civil Law. Loosed; 
released; purged. English. Dig. 50, 16, 48. 

SOLVABILITY (Fr.). In French Law. 
Ability to pay; solvency. Emerig. Tr. des 
Asa. ch. 8, sect. 15. Burrill. 


SOLVENDO (Lat.). Paying. An apt 
word of reserving a rent in old conveyances. 
Co. Litt. 47a. burrill. 


SOMMATION. In French Law. The 
demand served by an officer in order to 
establish that it was duly made. English. 

SONTAGE. A tax of forty shillings 
anciently laid upon every knight’s fee. 
R. & L. 


SORNER. In Scotch Law. One who 
compelled others to give him refreshment 
without compensation. English. 


SOROR (Lat.). In Civil Law. Sister; 
a sister. Inst. 3, 6.1. Burrill. 

SOUGH. An English term for water- 
couree. A drain. English. 


SOUND, v. An action brought to 
recover damages, not for specific property, 
is said to sound in damages. 

adj. In good condition. Abbott. 

SOUTH SEA FUND. The produce of 
the taxes appropriated to pay the interest 
of such part of the English national debt as 
was advanced by the South Sea Co. and its 
annuitants. 2 Steph. Com. (7th Edit.) 578. 


the district and circuit courts of the United 
States, which, for convenience of expression, 
have been styled the regular terms of court. 
Rev. Stat.. secs. 572, 658; 204 U. S. 455. 
Upon the district judge has been conferred 
the power of designating the lime and place 
of holding special terms of the district court, 
in which any business might be transacted 
which might be disposed of at a regular 
term. Id., 455, 456. 

SPECIFIC JOB CONTRACT. A form 

of contract in common use by manufacturers 
of cement whereby cement is sold for future 
delivery for use in a specific piece of construc¬ 
tion which is described in the contract. 268 
U. S. 594. Contracts whereby a manu¬ 
facturer is to deliver in the future, cement 
to be used in a spec ific piece of work, such as 
a particular building or road, and the 
obligation is that the manufacturer shall 
furnish and the contractor shall take only 
such cement as is required for or used folr 
the specific purpose. Id. These contracts 
have, by universal practice, been treated by 
cement manufacturers as. in effect, free 
options customarily made and acted upon 
on the understanding that the purchaser is 
to pay nothing until after the delivery of 
the cement to him; that he is not obligated 
In any event to take the cement contracted 
for unless he chooses to; that he is not held 
to the price named in the contract in the event 
of a decline in the market price; whereas the 
manufacturer may be held to the contract 
price if the market advances and may be 
held for the delivery of the full amount of 
cement required for the completion of the 
particular piece of construction described 
in the contract. The practical effect and 
operation of the specific job contract there¬ 
fore is to enable contractors who are bidding 
upon construction work to secure a call or 
option for the cement required for the 
completion of that particular job at a price 
which may not be increased, but may be 
reduced if the market declines. It enables 
contractors to bid for. future construction 
work with the assurance that the requisite 
cement will be available at a definitely 
ascertained maximum price. 

In view of the option features of the con¬ 
tract referred to, the contractor is involved 
in no business risk if he enter into several 
specific job contracts with several manu¬ 
facturers for the delivery of cement for a 
single specific job. The manufacturer, 
however, is under no moral or legal obligation 
to supply cement except such as is required 
for the specific job. If, therefore, the con¬ 
tractor takes advantage of his position and 
of the pecaliar form of the specific job 
contract, as modified by the custom of the 
trade, to secure deliveries from each of 
several manufacturers of the full amount of 
cement required for the particular job, he 
in effect secures the future delivery of cement 
not required for the particular job, which he 
is not entitled to- receive, which the manu¬ 
facturer is under no legal or moral obligation 
to deliver and which presumably he would 
not deliver if he had information that it was 
not to be U9ed in accordance with his con¬ 
tract. Id., 595. See Cement; Checkers 
(Supp.). 

SPECULUM (Lat.). Mirror or looking- 
glass. The title of several of the most 
ancient law books or compilations. Barringt. 
Obs. Stat. 1, 2, note b. Burrill. 

SPIRITS. See Distilled Spirits (Supp.). 

SPONDES? SPONDEO (Lat.). Do you 
undertake? I do undertake. The most 
common form of verbal stipulation in the 
Roman law. 1 Inst. 3, 16, 1. Burrill. 

SPONTE OB LAT A. A voluntary gift to 
the crown. English. 

SPORTULA. In Roman Law. A 
present; a gift; a bounty. English. 

SPOT WELDING. See Welding (Supp.). 


STAKE. A deposit made to answer an 
event. R. & L. 

STANCE. In Scotch Law. A place 
where cattle and sheep are rested when on a 
drive. English. 7 Bell Ap. Cas. 53-58. 

STA RBO A RD W ATCH. See W atc h 
(Supp.). 

STARR. A Hebrew contract, which by 
ordinance of Richard I. was declared invalid 
unless placed in a place created by law for 
the purpose. English. 

STATE. The definition of a state is 
found in the powers possessed by the original 
states which adopted the constitution, a 
definition emphasized by the terms employed 
in all subsequent acts of congress admitting 
new states into the Union. 221 U. S. 566. 
See Among the Several States; City; 
Union (Supp.). 

STATE EXECUTIVE. See Govern¬ 
mental Power (Supp.). 

STATEMENT OF PARTICULARS. In 
English Practice. When plaintiff claims a 
debt or liquidated demand, but has not 
endorsed the writ specially, and defendant 
fails to appear, former may file a statement 
of the particulars of his claim and after 8 days 
enter judgment for the amount. Rules of 
Court, XII I, 5. R.&L. 

STATESMAN. An old Cumberland, 
England, term for a freehold farmer. 
English. 

STATISTICS. That part of political 
science which is concerned in collecting and 
arranging facts illustrative of the condition 
and resources of a 9tate. R. & L. 

STATU LIBER. In Roman Law. A 
slave whose liberty was conditionally given 
him by will. English. 

STATUARY. Within the Meaning of 
the Tariff Act of 1897. Includes such 
statuary as is cut, carved, or otherwise 
wrought by hand from a solid block or mass 
of marble, stone, or alabaster, or from metal, 
and as is the professional production of a 
statuary or sculptor only. 224 U. S. 601. 

STATUTE. The constitution of the 
United States does not use the term” stat¬ 
utes” but it does employ the term “law,” 
often regarded as an equivalent, to describe 
an exertion of legislative power. 277 U. S. 
103. See Legislative Acts of the State 
(Supp.). 

STATUTE OF ANY STATE. Within 
the Meaning of Section 237 (a) of the 
Judicial Code, as Amended by Act of 
February 13, 1925, providing that the 
United States Supreme Court shall have 
jurisdiction to review the judgments of 
state courts of last resort in any case “where 
is drawn in question the validity of a statute 
of any stale on the ground of its being re¬ 
pugnant to the constitution, treaties, or laws 
of the United States, and the decision is in 
favor of its validity. The words “statute 
of any state” are used in their larger sense, 
including every act, legislative in character, 
to which the state gives its sanction, no dis¬ 
tinction being made between acts of the 
state legislature and other exertions of the 
state's law-making power. 277 U. S. 102; 
232 U. S. 548; 211 U. S. 306; 125 U. S. 18; 
111 U. S. 48; 97 U. S. 594; 96 U. S. 176. 

STELLIONATAIRE. In French Law. 
One who gives a mortgage on property he 
does not own. English. 

STET BILLA. Let the bill stand. Eng¬ 
lish. See Foreign Attachment. 

STICK. To hesitate; to delay in granting 
or determining. English. 9 Show. 491. 


R. & L. 

SPATAE PLACITUM. An old court to 
punish military offenders. English. 

SPECIAL TERM. Within the Mean¬ 
ing of Section 670 Rev. Stat. A session 
ordered for the disposal of business, supple¬ 
mentary to a regular term, and held at the 
place fixed by congress for holding such 
regular term. 204 U. S. 457. It has been 
the uniform practice of congress to fix both 
the time and place for holding sessions of 


SPOUSALS. In Old English Law. An 
agreement by man and woman to enter into 
a marriage. English. 

SPUR. See Industrial Track (Supp.). 

STA BLEST AND. Standing ready to 
shoot deer, or release dogs after them; 
anciently a presumption of intention to steal 
the king’s deer. English. 

STAFF HERDING. Going into a forest 
after cattle. English. 


STICKLER. In Old English Law. A 
petty officer who cut wood m the park of 
the king; an arbitrator; one who contends 
about trifles. English. 

STIFLING A PROSECUTION. Agree¬ 
ing for a consideration not to prosecute for 
an offence. English. Keir vs. Leeman, 
6 Q. B. 308; Wallace vs. Hardacre, 1 Campb. 
45. 

8TILLIARD. A scale for weighing. 
English. 
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STIPENDIUM (Lat.). In Civil Law. 
The pay of a soldier; wages; stipend. Calv. 
Lex. Tribute; Dig. 50, 16, 27. Burrill. 

STIPES (Lat.). In Old English Law. 
Stock; a stock; a source of descent or title. 
Literally, the trunk of a tree. Fleta, lib. 
6, c. 2. Burrill. 

STOCK. See Capital Stock; Dividends; 
Massachusetts Trust; Par Value Stock; 
Short Sale (Supp.). 

STOCK, SHARES OF. See Capital 

Stock (Supp.). 

STOCK YARDS. The stock yards are 
not a place of rest or final destination. 
Thousands of head of live stock arrive daily 
by carload and trainload lots, and muBt 
be promptly sold and disposed of and moved 
out to give place to the constantly flowing 
traffic that presses behind. The stock yards 
are but a throat through which the current 
flows. 262 U. S. 34, quoting 258 U. S. 515, 
516. 

STRATOR. In Old English Law. A 
surveyor of the highway. English. 

STRAY. A beast which wanders un¬ 
restrained or beyond the control of the 
owner. English. 

STREAMING. Washing earth to obtain 
tin ore. Regulated by English statute. 

STREPITUS JUD1CIALIS. Disorderly 
behavior in a court. English. 

STRIKE OFF. To accept the bid of a 
person at an auction sale. English. 

STRONG HAND. Power; with unusual 
force; with a large degree of violence. 
English. 18 Am. Dec. 141n; 8 T. R. 362, 
363. 

STULTILOQU1UM. In Old English 
Law. Vicious or disorderly pleading, for 
which a fine was imposed by King John, 
supposed to be the origin of the fines for 
beaupleader. Crabb's Hist; 135. Burrill. 

STYLE. An appellation; an official name 
or title. To designate. English. 

SUAPTE NATURA (Lat.). In its own 
nature. 5 M. & S. 170. Burrill. 

SUB-BOIS. Coppice-wood. 2 Inst. 642. 
R.& L. 

SUBDUCT. In English Probate Prac¬ 
tice. To subduct a caveat is to withdraw it. 
Brown Prob. Pr. 265. R. & L. 

SUBHASTARE. In Civil Law. To sell 
under a spear or at auction. English. 

SUBJECT. Within the Meaning of 
Section 6 of the Chinese Exclusion Act, 
as Amended, providing that Chinese 
entitled to enter the United States shall be 
identified by the Chinese government or 
“such other foreign government of which at 
the time such Chinese person shall be a sub¬ 
ject.” The term “subject” is used in its 
narrower sense and includes only those who 
by birth or naturalization owe permanent 
allegiance to the government issuing the 
certificates. 275 U. S. 477. See Citizen 
(Supp.). 

SUBSTITION AL BEQUEST. One made 
with the provision that if the legatee die 
before receiving it, the bequest shall go to 
some other. English. 

SUB-TENANT. One who holds part of 
another’s tenancy. English. 


SUBVASSORES. In Old Scotch Law. 
Base holders; inferior holders; they who 
held their lands of knights. Skene de Verb. 
Signif. Burrill. 

SUE-AND-LABOR CLAUSE. A clause 
in marine insurance policy, entitling the 
assured in case of accident, to take steps for 
the recovery or protection of the thing 
insured, without prejudice to the policy. 
English. 

SUED FOR AND RECOVERED. With¬ 
in the Meaning of Section 5 of the Alien 
Immigration Act of February 20, 1907. 
The expression “sued for and recovered” 
is primarily applicable to civil actions, and 
not to those of a criminal nature. 232 U. S. 
42; 13 Wall. 534. 

SUFFRAG1UM (Lat.). In the Roman 
Law. A vote; the right of voting in the 
assemblies of people. Butler’s Hor. Jur. 27. 

Aid or influence used or promised to 
obtain some honor or office. Cod. 4, 3. 
Burrill. 

SUIT. See Immunity from Suit (Supp.). 

SUITOR’S FEE FUND. A fund into 
which the suitor’s fees of the English court 
of chancery were paid, and out of which 
were defrayed the different court officers’ 
salaries. English. Rep. Chanc. Fund Comm. 
1864. 

SUMAGE. Wagon or horse toll. English. 

SUMMARYPROCEEDING. See Plena¬ 
ry Suit (Supp.). 

SUMMER-HUS SILVER. Money paid 
to certain lords of Kent, England, in lieu of 
erecting for them summer houses in the 
woods they visited in summer. English. 
Custumale de Newington Juxta Sittingburn, 
M. S. 

SUPELLEX (Lat.). In Roman Law. 
Household furniture. Dig. 33, 10. Burrill. 

SURPLUS. Within the Meaning of 
Revenue Act, 1918, Title HI. As commonly 
employed in corporate accounting, denotes an 
excess in the aggregate value of ail the assets 
of a corporation over the sum of all its 
liabilities, including capital stock. 275 
U. S. 218; 269 U. S. 214; 218 Fed. 908. See 
Undivided Profits; Invested Capital. 
Aside from the fact that a surplus may not 
only be “earned," as where it is derived from 
undistributed profits, but “paid in,” as where 
the stock is issued at a price above par, the 
distinction between these terms, as commonly 
employed, is that the term “surplus” 
describes such part of the excess in the value 
of the corporate assets as is treated by the 
corporation as part of its permanent capital, 
usually carried on the books in a separate 
“surplus account"; while the term “undivided 
profits” designates such part of the excess 
as consists of profits “which have neither 
been distributed as dividends nor carried 
to surplus account." Id.\ 269 U. S. 214. 
But it is prerequisite to the existence of “un¬ 
divided profits” as well as a 1 ‘surplus,*’ that 
the net assets of the corporation exceed the 
capital stock. Id. 

A term commonly employed in corporate 
finance and accounting to designate an 
account on corporate books. (But this is 
not true of the words “undivided profits.”) 
The surplus account represents the net 
assets of a corporation in excess of all liabili¬ 
ties including its capital stock. This surplus 
may be “paid-in surplus,” as where the 
stock is issued at a price above par. It may 
be “earned surplus.” as where it was derived 
wholly from undistributed profits. Or it 


in ay, among other things, represent the 
increase in valuation of land, or other assets 
made upon a revaluation of the company's 
fixed property. 269 U. S. 214. 

a t t ie Meaning of Section 31 (b). 

Added by the Revenue Act of 1917 to the 
Revenue Act of 1916, providing that “any 
distribution made to the shareholders of a 
corporation in the year nineteen hundred and 
seventeen, or subsequent tax years, shall be 
deemed to have been made from the most 
recently accumulated undivided profits or 
surplus, etc. ' The term undoubtedly means 
that part of the surplus which was derived 
troin profits which, at the close of earlier 
annual accounting periods, were carried 
into the surplus account as undistributed 
profits. Id. 


Premium Plan (Supp.). 


SURSISE (Fr.). In Old English Law. 
omission; default; cessation. Britt, 
c. 120. Burrill. 


SURSUM REDDERE (Lat.). In Old 
Conveyancmg. To render up; to surrender. 
Burrill. 


SURVEYOR. See Mineraj. Surveyor 
of the United States (Supp.). 

SUSPICIOUS CHARACTER. A person 
whose actions indicate that he has committed 
or intends to commit some crime. English. 

SUTHDURE. The south door of a church 
where purgation and other acts were anciently 
performed or matters heard and determined. 
English. 

SUUM CUIQUE TRIBUERE. To render 
to every one his own. One of the three 
fundamental maxims of the law laid down 
by Justinian. Abbott. See Alterum Non 
Laedere (Supp.). 

SWARF MONEY. Warth -money or 
guard money paid in lieu of the service of 
castleward. Cowell; R. & L. 

SWEARING THE PEACE. Stating under 
oath, before a magistrate, that one fears 
injury from another. English. 

SWEDE. See Caucasian (Supp.). 

SWEEPING. That which includes many 
in one act. English. 

SWINDLING. See Defrauding (Supp.). 

SWITCHING TRACK. See Industrial 
Track (Supp.). 

SYLLOGISM. The full logical form of a 
single argument. Consists of three proposi¬ 
tions (two premises and the conclusion), and 
these contain three terms; two occurring in 
conclusion are brought together in the 
premises by being referred to a common 
class. Mill Log. R. & L. 

SYMBOLUM ANIMAE. A mortuary, or 
soul-scot. R. & L. 

SYMOND’S INN. A former inn of 
chancery. English. 

SYNCOPARE. To cut short, or pro¬ 
nounce things so as not to be understood. 
Cowell; R. & L. 

SYR (L. Fr.). Sir. A word used by 
counsel in addressing a court. Keilw. 170b.; 
Year Books, passim. BurrilL 
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T. Used lo indicate Term, Terminer, 
Temiino, Territory, Teste. Trial. Sec T. 

T. R. E. Abbreviation of Tempore Regis 
EJwarJi t» n time of King Edward). Of 
common occurrence in Domesday, when the 
valuation of manors, as it was in the time 
of Edward the Confessor, is recounted, 
Burrill. 

TABARDER. One who wears a short 
gown; applied to Oxford college students 
who wore tabaids. English. 

TABERNACULUM (L. Lat.). In Old 
Records. A public inn or house of enter¬ 
tainment. Consuet. Dorn, de Forendon 
MS. fol. 48. Burrill. 

TABERNARIUS (Lat ). In Civil Law. 
A shopkeeper. Dig. 14, 3. 5. 7. 

In Old English Law. A taverner or 
tavern-keeper. Fleta, lib. 2, c. 12, 117. 
Burrill. 

TAKINGS AT SEA. The taking of a 
vessel from an owner’s hands without his 
consent. 267 U. S. 77. 

In Insurance Law. Whatever happens 
while the taking insured against continife9 
fairly may be attributed to the taking. 
That is a nonconductor between the insured 
and subsequent events. Id., 246 Fed. 763; 

8 App, 398. 

TALLAGER. Tax gatherer. English. 

TALLIA (L. Lat.). In Old English Law. 
A tally; a tax or tribute; tallage; a share 
taken or cut out of any one's income or means. 
Fleta, lib. 2, c. 27,15. Burrill. 

TAMQUAM (As well — as). In Practice. 
A phrase used where a proceeding is applied 
or referred to two things or persons. 2 
Tidd’s Pr. 722, 895. Burrill. 

TANNERIA (L. Lat.). In Old English 
Law. Tannery; the trade or business of a 
tanner. Fleta. lib. 2, c. 52,135. Burrill. 

TARE. The difference between the 
net and gross weight of a packed article. 
English. 

TASSUM (L. Lat). In Old English 
Law. A heap; a haymow or haystack. 
Reg. Orig. 96. Burrill. 

TATH. A n old custom in parts of 
England, by which the lord was entitled to 
have the sheep of hi9 tenants brought upon 
their lands at night to manure them. Eng¬ 
lish. 

TAURI LIBERI LI BERTAS. A bull 
free to the use of all tenants of the manor 
or within the liberty. English. 

TAUTOLOGY. Describing the same 
thing twice in one sentence in equivalent 
terms; a fault in rhetoric. R. & L. 

TAVERN-KEEPER. In Maryland sta¬ 
tute. a housekeeper. State t>s. Fearson, 
2 Md. 310. A person who makes it his 
business to keep a house of entertainment 
for travelers is a tavern-keeper, though he 
does not keep liquor. Coutes «. State. 5 
Ohio, 324. Abbott. 

TAX. The term “assessment'’ is often 
used as a synonym of “taxes." 181 U. S 
541. See Income Tax; Taxation, Power of 
(Supp.). 

TAX, ANNUITANT. A tax levied for 
support of clergymen in Scotland. English. 

TAX ATI O ECCLESIASTIC A. An assess¬ 
ment of benefices throughout England made 
at time of Pope Innocent IV., granted a 
tenth of the incomes to Henry III. Also 


termed Pope Innocent’s Valor and Taxalio 
Nounrhettsis. English. 

TAXATIO EXPENSARUM (LaL). In 
Old English Practice. Taxation of costs. 
Clerke’s Prax. Cur. Adm. tit. 9. Burrill. 

TAXATION, POWER OF. In the United 
States system of government the states have 
general dominion, and, saving as restricted 
by particular provisions of the federal 
constitution, complete dominion over all 
persons, property, and business transactions 
within their borders; they assume and 
perform the duty of preserving and protect¬ 
ing all such persons, property, and business, 
and. in consequence, have the power normally 
pertaining to governments to resort to all 
reasonable forms of taxation in order to 
defray the governmental expenses. 252 
U. S. 50. See Income Tax. The rights of 
the several states to exercise the widest 
liberty with respect to the imposition of 
internal taxes always has been recognized 
in the decisions of the United States Supreme 
Court. See 4 Wheat. 428. 429; 201 U. S. 
292. 293; 15 Wall. 319; 91 U. S. 278; 246 
U. S. 6; 250 U. S. 463. 

TAXER. One who taxes. At one time 
an officer in Cambridge University, England, 
who regulated the weight, quantity, and price 
of bread. English. 

TEAM TRACK. See Industrial Track 

(Supp.). 

TELEGRAM. A message sent or re¬ 
ceived by telegraph. English. 

TELEGRAPHIAE. Evidence in writing 
of past events. English. 

TELESCOPICALLY APPLIED. Pushed 
or pressed into. 256 U. S. 670, 671. 

TELLIGRAPHIUM (Latino-Gr.). In 
Saxon Law. A charter or deed of land. 
1 Reeve’s Hist. Eng. Law, 10. Burrill. 

TELLWORC. Labor required of a tenant 
by hi9 lord. English. 

TEMENTALE, TENEMENTALE. A tax 
of two shillings upon every ploughland; a 
decennary. R. 8t L. 

TEMERE (Lat.). In Civil Law. Rashly; 
inconsiderately; without sufficient cause. 
Burrill. 

TEMPLARS. Knight Templars. Military 
order created about the twelfth century to 
defend the Latin kingdom of Jerusalem. 
Took name from temfele of Solomon. Accused 
of heresy, they were suppressed about 1312. 

In England, students having rooms in the 
temple. English. 

TEMPORARY. Not intended to endure. 
213 U. S. 336, quoting circuit court of appeals. 

TEMPORE. In the time of. 

TENCON. An old French law term for 
a quarrel. English. 

TEND. To exert an influence toward an 
end, purpose, or direction. 

In Old English Law. To tender. 
English. 

TENENTIBUS IN ASSISA NON ONER- 
ANDIS. An old English writ to exempt 
the alienee of a disseisor from damages if 
the latter was responsible. English. 

TENERE. In Civil Law. To hold; to 
possess; to keep. English. Bract, fol. 80; 
Reg. Orig. 34; Co. Litt. lb. 

TENHEDED or TIENHEOFED. A dean. 
Cowell; R. 8c L. 


TENMANTALE. In Saxon and Old 
English Law. A tithing or decennary; 
the number of ten men. LL. Edw. Conf. 
c. 19. A tribute paid to the king of two 
shillings paid for every ploughland. Hoveden, 
A. D. 1194. Burrill. 

TENNE. A heraldic term meaning tawny, 
orange, or brusk; orange color. One of the 
colors called “stainand." Wharton; R. 8c L, 

TENSERIAE. An old military tax, 
English. 

TENTATES PANIS. The old assay of 
bread. English. 

TENTATIVE VALUATION. A “tenta¬ 
tive valuation’’ of a carrier’s property made 
by the Interstate Commerce Commission 
under section 19a of the Interstate Commerce 
Act, as amended, is no more than an ex Parte 
appraisement without probative effect. 266 
U. S. 448. 

TENTH. An English tax of one-tenth 
on movables, or rents, or both. A tenth of 
the net income of a living in England once 
paid the pope, afterwards to the crown. 
English. 1 Bl. Com. 308, 284-286. 

TERM OF COURT. See Special Term 
(Supp.). 

TERMES DE LA LEY. Terms of the 
law. Also, the name of a notable lexicon 
of the law. French words and other 
technicalities of legal language in old times. 
Abbott. 

TERMINABLE PROPERTY. Property 
in a thing which is to terminate at a fixed 
term or the happening of an event. English. 

TERMINATING BUILDING SOCIE¬ 
TIES. Societies in England where members 
commence monthly contributions and pay 
until the realization of shares to a given 
amount for each member, by the advance 
of the capital of the society to such members 
as required it, and the payment of interest as 
well as principal by them, so as to ensure such 
realization within given period of years. 
Superseded by permanent building societies. 
R. 8t L. 

TERMINO. In Spanish Law. A com¬ 
mon; common land. Common because of 
vicinage. White’s New Recop. b. 2, tit. 1, 
c. 6, 111. Burrill. 

TERMINUM. A day allowed a defend¬ 
ant. English. 

TERRAGE. In Old English Law. A 
kind of tax or charge on land; a boon or duty 
of ploughing, reaping, etc. Burrill. 

TERRARIUS (L. Lat.). In Old Records. 
A landholder. Annal. Waverl. in Ann, 
1086. Burrill. 

TERRIS BONIS ET CATALLIS RE- 
HABENDIS POST PURGATIONEM. An 
old English writ to retain lands or goods to 
a clerk who had been acquitted of a felony 
with which he had been charged and whose 
lands and goods had been seized. English. 

TERRIS ET CATALLIS TENTIS 
ULTRA DEBITUM LEVATUM. A judicial 
writ for restoring of lands or goods to a 
debtor who is distrained above the amount 
of the debt. Reg. Jud. R. & L. 

TERRIS LIBERANDIS. The writ to 
bring before the king the record of a cause in 
which one had been attainted and to release 
the accused and restore to him his lands; also 
a writ to deliver lands to an heir. English. 

TERTIA DENUNCIATIO. In Old Eng¬ 
lish Law. Third publication or proclama- 
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tion of intended marriage. Bract, fol. 307b. 
Burrill. 

TESTABLE. Capable of being tested; 
that which may be proved: that which can 
be bequeathed or devised; competent to 
make a testament. English. 

TESTARI. In Civil Law. To testify; 
to attest; to declare, publish or make known a 
thing before witnesses. Calv. Lex. Burrill. 

TESTATUM WRIT. See Testatum. 

TESTIMONIAL. A recommendation. 
By old English statute, a certificate by a 
justice of the peace stating the time and place 
that a soldier or mariner landed in England, 
together with his nativity. English. 

THEATER TICKETS. See Established 
Price (Supp.). 

THELONIUM. An ancient toll payable 
in markets and fairs by him who buys. A 
writ allowed citizens and burgesses to enforce 
their exemption from toll. English. Reg. 
Orig. 258. 

THENCE UP THE RIVER. These 
words in a description of a boundary in field 
notes and patent evidently mean up the 
natural course of the river. 268 U. S. 255; 
229 S. W. 937; 247 S. W. 843; 21 How. 320. 

THEODEN. In Saxon Law. A husband¬ 
man or inferior tenant; an under-thane. 
Burrill. 

THEODOSIAN CODE. See Code, 
U Theodosian. 

THEOF. In Saxon Law. One of a 
body of seven joined together to violate law. 
English. 

THEREUPON. A term used to express 
the relation of cause or of condition precedent. 
Also, an adverb of time, meaning immediately 
thereafter. 262 U. S. 145. 

THETHINGA. A tithing. English. 

THIA. An aunt. English. 

THIRTY-NINE ARTICLES. See Arti¬ 
cles of Faith (Supp.). 

THREE-GANG SYSTEM. See Fee- 
Splitting (Supp.). 

THUMB AND TOOTH TEST. See 

Cure (Supp.). 

TICKET. See Loan Ticket (Supp.). 

TIDESMEN. English custom officers who 
board ship to see that duties are paid. They 
were so called because on the Thames they 
boarded ships at the mouth of the river and 
came up on them with the tide. English. 

TIE-PLATE. A railroad tie-plate, some¬ 
times called a ‘‘wear-plate," is a rectangular 
piece of metal, originally with both surfaces 
flat, designed to be placed upon the tie 
immediately under the rail, for the purpose 
of protecting the tie from the wear, which in 
soft wood is very great, incident to the 
vibration of the rail caused by passing 
engines and trains and for the purpose of 
holding the r^ail more firmly in place than it 
could otherwise be held by the spikes without 
the plate, thereby preserving the gauge of 
the track. 

In the early days of railroading, when 
engines and cars were small and light, when 
speed was comparatively slow, and when 
hardwood, which held the spikes firmly in 
place, was abundant and cheap, such plates 
were little used; but the increase in weight of 
rails and rolling stock, the higher speed of 
trains and the necessary use of the cheaper 
soft woods for ties have brought them into 
extensive use. The general use of these 
plates with heavy rolling stock and traffic 
presented the problem of making them as 
strong and inexpensive as possible and in a 
form such that they would adhere firmly to 
the ties while doing the least possible damage 
to the fiber of the wood. 244 U. S. 287. 

TIE-SLASH.' A term used to describe the 
tops of trees, the bodies of which have been 
used for making railroad ties. 250 U. S. 18. 

TIGH. An old English term for enclosure. 
English. 

TIGNUM. In Civil Law. A beam; a 
beam of a house; also every kind of material 
out of which houses were built. Inst. 2, 1, 
29; Dig. 10, 4, 7, Pr. Burrill. 


TIHLER. In Old Saxon Law. A 

charge; an accusation. English. 

TIMBERLODE. In Old English Law. 
A service of carrying fallen timber from the 
works to the house of the lord. English. 

TIME. See For an Indefinite Time 
(Supp.). 

TITHING-PENNY. In Old English 
Law. Money paid by the tithings of a 
county to the sheriff. English. 

TITIUS. In Roman Law. A fictitious 
person corresponding to John Doe, in 
English law, English. 

TITLE. Within the Meaning of Sec¬ 
tion I (e) of the Anti-Alien Land Law of 
the State of Washington. "Title" in¬ 
cludes every kind of legal or equitable title. 
263 U. S, 213. See Just Title (Supp.). 

TITULADA. In Spanish Law. Title. 
White’s New Recop. b. 1, tit. 5, c. 3, 112. 
Burrill. , 

TO A PATIENT. Within the Meaning 
of Section 2 (a) of the Narcotic Law of 
1914, providing that it is unlawful for any 
persons to sell, give away, etc., any of the 
drugs mentioned in the act. etc., but does 
not apply to the dispensing or distribution 
of the drugs to a patient by a physician, 
registered under this act in the course of his 
professional practice only. The phrases 
‘to a patient" and "in the course of his 
professional practice only" are intended to 
confine the immunity of a registered physi¬ 
cian. in dispensing the narcotic drugs 
mentioned in the act, strictly within the 
appropriate bounds of a physician’s pro¬ 
fessional practice, and not to extend it to 
include a sale to a dealer or a distribution 
intended to cater to the appetite or satisfy 
the craving of one addicted to the use of the 
drug. A ’ ’prescription" issued for either of 
the latter purposes protects neither the 
physician who issues it nor the dealer who 
knowingly accepts and fills it. 268 U. S. 
20, quoting 254 U. S. 194. 

TO REGULATE. See Regulate (Supp.). 

TO THE SHORE. New York consist¬ 
ently holds that a conveyance "to the shore" 
or "along the shore" of non-tidal waters 
carries to the water’s edge at low water. 
271 U. S. 98; 237 N. Y. 131; 56 N. Y. 526; 
13 N. Y. 296; 4 Hill. 375-6. See Seashore; 
Shore (Supp.). 

TO THE SHORE OF LAKE ONTARIO 
THENCE EASTWARDLY ALONG THE 
SHORES OF SAID LAKE. Within the 
Meaning of the Legislative Act of the 
Commonwealth of Massachusetts Ap¬ 
proved November 21st, 1788, in Chapter 
23 of the Laws and Resolutions of the 
Session of 1788-1789. Thi9 phrase was 
intended to mean to the edge of the water 
of Lake Ontario, and thence eastwardly 
along the water line of Lake Ontario. 271 
U. S. 638. 

TOALIA. A towel. The holding of 
lands on a service of waiting with a towel 
when the king was crowned. English. 


TOT. In Old English Practice. A 
word written by the foreign opposer or other 
officer, opposite to a debt due the king, to 
denote that it was a good debt: said to be 
totted. Stat. 42 Edw. III. c. 9. 

French. All; although. Burrill. 

TOTA CURIA. In Old Reports. The 
whole court. Yearb. M. 9 Hen. VI. 34 
Burrill. 




Criminal Evidence. Old method to ascer¬ 
tain guilt of person suspected of murder, 
by requiring him or her to touch the corpse 
of the murdered person; believed that the 
body would bleed at the touch of the 
murderer. 11 How. State Trials, 1402, 
1403; Burr, Circ. Evid. 478, 479. Burrill. 


TOWN. A town is a business center; a 
unit; a municipality which is a subordinate 
agency of government to the state. 263 
U. S. 82. See City. 


TOXIC, TOXICANT, TOXICATE. 

Poison. 


See 


TRABES. In Civil Law. A beam or 
rafter of a house. Calv. Lex. 

In Old English Law. A measure of grain, 
containing twenty-four sheaves; a thrave. 
Spelman; Burrill. 

TRACEA (Lat.). In Old English Law. 
The track or trace of a felon, by which he 
was pursued, with the hue and cry; a foot¬ 
step, hoof-print, or wheel-track. Bract, fol. 
116, 121b. Burrill. 

TRACK. See Industrial Track (Supp.). 

TRADE. See Board of Trade (Supp.). 

TRADE-MARK. A distinctive mark of 
authenticity, through which the products of 
particular manufacturers or the vendible 
commodities of particular merchants may be 
distinguished from those of others. It may 
consist in any symbol or in any form of 
words, but a9 its office is to point out dis¬ 
tinctively the origin or ownership of the 
articles to which it is affixed, it follows that 
no sign or form of words can be appropriated 
as a valid trade-mark, which from the 
nature of the fact conveyed by its primary 
meaning, others may employ with equal 
truth, and with equal right, for the same 
purpose. 220 U. S. 453, quoting 179 U. S. 
673. See also 272 U. S. 629. See Trade 
Name (Supp.). 

A trade-mark is not only a symbol of an 
existing good will, although it commonly is 
thought of only as that. Primarily it is a 
distinguishable token devised or picked out 
with the intent to appropriate it to a par¬ 
ticular class of goods and with the hope 
that it will come to symbolize good will. 
Apart from nice and exceptional cases, and 
within the limits of the jurisdiction of the 
United States Supreme Court, a trade-mark 
and a business may start together, and in a 
qualified sense the mark is property, protected 
and alienable, although as with other property 
its outline is shown only by the law of torts, 
of which the right is a prophetic summary. 
273 U. S. 632; 250 U. S. 29. 


TOLLDISH. A vessel by which the 
toll of corn for grinding is measured. R. & L. 

TOLLER. To defeat; to take away; to 
lift up. One who collects taxes. English. 

TOLSESTER. In Old English Law. 
A toll or tribute of a sextary of ale, paid to 
the lord9 of some manors by their tenants, 
for liberty to brew and sell ale; a species of 
excise. Burrill. 

TOLTA. Wrong; rapine; extortion; any¬ 
thing exacted or imposed contrary to right 
and justice. Pat. 48 Hen. III. in Brady's 
Hist. Eng. appendix, 235. Burrill. 

TONSURE. In Old English Law. A 
being shaven; a shaven head. 4 Bl. Com. 
367. Burrill. 

TOP ANNUAL. In Scotch Law. An 
annual rent out of a house built in a burgh. 
Whishaw; Burrill. 

TORT. See Maritime Tort (Supp.). 

TORY. A robber among the outlawed 
Irish Roman Catholics. A political party 
in England which succeeded the Cavaliers. 
The term was applied to the party by the 
Whigs in order to confuse them with the 
robbers so named. English. 


TRADE NAME. As Distinguished 
from “Trade-Mark.” To some extent the 
two terms overlap, but there is a difference 
more or less definitely recognized, which is, 
that, generally speaking, "trade-mark" is 
applicable to the vendible commodity to 
which it is affixed, and "trade name" to a 
business and its good will. 269 U. S. 380; 
194 N. Y. 434-435. A corporate name seems 
to fall more appropriately into the latter 
class. But the precise difference is not often 
material, since the law affords protection 
against its appropriation in either view upon 
the same fundamental principles. The effect 
of assuming a corporate name by a corpora¬ 
tion under the law of its creation is to ex¬ 
clusively appropriate that name. It is an 
element of the corporation's existence, Id.; 
18 Fed. Cases 38. Case No. 10,144. 

The general doctrine is that equity not 
only will enjoin the appropriation and use of 
a trade-mark or trade name where it is 
completely identical with the name of the 
corporation, but will enjoin such appropria¬ 
tion and use where the resemblance is so 
close as to be likely to produce confusion as 
to such identity, to the injury of the corpora¬ 
tion to which the name belongs. Id., 381; 
81 N. J. Eq. 458; 21 R. I. 115. Sec Trade- 
Mark (Supp.). 
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TRUST 


TRAINBANDS. Militia. English. 

TRANSACTION. This is a word of 
flexible meaning. It may comprehend a 
series of many occurrences, depending not 
so much upon the immediaienesa of their 
connection as upon their logical relationship. 
270 r. S. 610. 

TRANSFER. In Bankruptcy Law. In¬ 
cludes the sale and every other and different 
mode of disposing of or parting with property, 
or the possession of property, absolutely or 
conditionally, as a payment, pledge, mort¬ 
gage. gift, or security. 225 U- S. 184. quot¬ 
ing sec. 1 t 25) of the Bankruptcy Act. See 
Preference; Accounts Receivable 
vSupp.). 

Within the Meaning of the California 
Inheritance Tax Act, imposing a tax 
“upon the transfer of any property” of the 
character described in the act. The word 
“transfer” includes the passing of any 
property or any interest therein (in the 
manner provided in the act). 268 U. S. 144. 

There are two elements in every transfer 
of a decedent's estate; the one is the exercise 
of the legal power to transmit at death; the 
other is the privilege of succession. la) 

TRANSFERENCE. In Scotch Law. 
The term applied to an action by which a 
suit pending at time a party died is trans¬ 
ferred from the deceased to his representa¬ 
tives, in same condition in which it stood 
formerly. In the United States called con¬ 
tinuance. Abbott. 

TRANSIT. Within the Meaning of 
the Act of Congress of March 4, 1915, 
Second Proviso. In the ordinary and 
usual meaning of the word, “transit” ends 
before delivery at destination. Loading 
precedes, and unloading follows, transit. 
269 U. S. 162. The context of this act 
shows that the phrase, “in transit,” was not 
intended to mean at any lime after the 
property has been received by the initial 
carrier and before delivery in accordance 
with the contract of carriage. Id., 161. 
See Damage in Transit (Supp.). 

TRANSLADO. A Spanish word meaning 
a transcript. English. 

TRANSPORT. To convey from one place 
to another; to convey a criminal to a penal 
colony. A vessel for the transfer of convicts, 
soldiers, or military' supplies. An old New 
York term for a conveyance. English. 

TRANSPORTATION COMPANY. 
Within the Meaning of the Auto Stage 
and Truck Transportation Act of Cali¬ 
fornia, c. 213, Statutes of California, 
1917, providing for the supervision and 
regulation of transportation for compensa¬ 
tion over public highways by automobiles, 
auto trucks, etc., by the railroad commission. 
The term “transportation company” is 
defined to mean a common carrier for com¬ 
pensation over any public highway between 
fixed termini or over a regular route. 271 
U. S. 589. 

In 1919, the act was amended so as to bring 
under the regulative control of the com¬ 
mission automotive carriers of persons or 
property operating under private contracts 
of carriage; and the term “transportation 
company” was enlarged so as to include 
such a carrier. Id., 590. 

TRANSUMPTS. In Scotch Law. An 
action competent to anyone having a 
partial interest in a writing, or use of it, to 
support his title or defences in other actions. 
Directed against the custodian of writing, 
calling upon him to exhibit it that a tran- 
sumpts or copy may be judicially made and 
delivered to tbe pursuer. Bell's Diet. 
R.&L. 

TRASSANS. One who draws a bill of 
exchange. English. 

Trassatus. One on whom it is drawn. 

TRAVEL. To go from one place to 
another at a distance; to journey; spoken of 
voluntary change of place. Abbott. 

TRAVERSER. One who files a traverse. 
English. 

TREACHER, TREACHOUR. A traitor. 
English. 

TREAD-MILL or TREAD-WHEEL. 
Instrument of prison discipline. Wheel or 
cylinder with a horizontal axis, with teps up 
which prisoners walk and put axis in motion. 


Men hold on by a fixed rail; as their weight 
presses down the step upon which they 
tread, they ascend the next step, and thus 
drive the wheel. Encycl. Brit. Abbott. 

TREATY. A treaty made under the 
authority of the United Stales “shall be the 
supreme law of the land; and the judges in 
every state shall be bound thereby, anything 
in the constitution or laws of any state to the 
contrary notwithstanding.” 265 U. S. 341, 
quoting Constitution. Art. VI, section 2. 

The treaty-making power of the United 
States is not limited by any express provision 
of the constitution, and. though it does not 
extend “so far as to authorize what the 
constitution forbids,” it does extend to all 
proper subjects of negotiation between our 
government and other nations, including 
that of promoting friendly relations by 
establishing rules of equality between 
foreign subjects while here and native citizens. 
Id.; 252 U. S. 416; 140 U. S. 463; 133 U. S. 
266, 267. 

A rule of equality thus established 9tands 
on the same footing of,supremacy as do the 
provisions of the constitution and law9 of 
the United States. It operates of itself 
without the aid of any legislation, state or 
national. Id.; 213 U. S. 272; 124 U. S. 194; 
112 U. S. 50; 112 U. S. 598; 2 Pet. 314. 

A treaty is to be liberally construed; when 
two constructions are possible, one restrictive 
of rights that may be claimed under it and 
the other favorable to them, the latter is to 
be preferred. Id.. 342; 183 U. S. 437; 133 
U. S. 271; 100 U. S. 487. 

According to the constitution, a treaty 
is only a proposal until approved by the 
senate. 251 U. S. 167. 

TREBELLANIC PORTION. In Civil 
Law. That portion an instituted heir, 
charged with a trust, could detain. English. 

TREMAGIUM, TREMESIUM, TER- 
MISSIUM. The season or time of sowing 
8ummercorn, about March! the third month, 
to which the word may allude. Cowell; 
R.&L. 

TRESTORNARE (L. Lat.). In Old 
English Law. To turn aside; to divert a 
stream from its course. Bract, fol. 115, 234b. 
Burrill. 

TRESVIRI (Lat.). In Roman Law. 
Officers who had the charge of prisons and 
the execution of condemned criminals. 
Calv. Lex. Burrill. 

TRET (L. Fr.). A drawing or draught; 
the drawing of a net. Brit. c. 72, 103. 
Drawn as juror. Yearb. H. 3 Hen. VI. 3. 
Burrill. 

In Old English Law. Fine wheat. 
English. 

TRIA CAPITA. In Roman Law. 
Citizenship, freedom, and family rights. 
English. 

TRIAL. The examination of the matters 
of fact in issue. 221 U. S. 538, quoting 3 
Bl. Com. 350. A common-law term, com¬ 
monly used to denote that step in an action 
by which issues or questions of fact are 
decided. Id., 539, quoting 18 Fed. Rep. 616. 
But the word has often a broader significance, 
as referring to that final examination and 
decision of matter of law as well as fact, for 
which every antecedent step is a preparation, 
which we commonly denominate “the trial." 
221 U. S. 539. (Many cases are cited for 
this definition in 28 «Am. 8c Eng. Ency., 
p. 636.) 

TRIAL BY JURY. In the trial by jury, 
the right to which is secured by the seventh 
amendment, both the court and the jury are 
essential factors. To the former is com¬ 
mitted a power of direction and super¬ 
intendence, and to the latter the ultimate 
determination of the issues of fact. Only 
through the co-operation of the two. each 
acting within its appropriate sphere, can 
the constitutional right be satisfied. And 
so, to dispense with either or to permit one 
to disregard the province of the other is to 
impinge on that right. 228 U. S. 382. 

Whether in a given case there is a right to 
a trial by jury is to be determined by an 
inspection of the pleadings and not by an 
examination of the evidence If the plead¬ 
ings present material issues o, fact, either 
party is entitled to have them tried to the 
court and a jury, and this is as true of a 
second trial aB of the first. Whether the 
evidence is sufficient to sustain a verdict 


for one party or the other is quite another 
matter and docs not affect the mode of trial, 
but only the duty of the court in instructing 
the jury and of the latter in giving their 
verdict. The issues to which the jury must 
respond are those presented by the pleadings, 
and this whether the evidence be disputed 
or undisputed and whether it be ample or 
meager. Id., 398. 

TRIBE. As Distinguished from 
“Band” or “Nation.” The North .Ameri¬ 
can Indians do not and never have consti¬ 
tuted ‘‘nations’’ as that word is used by 
writers upon international law, although in 
a great number of treaties they are desig¬ 
nated as “nations” as well as tribes. Indeed, 
in negotiating with the Indians the terms 
“nation,” ’ tribe.” and “band” are used 
almost interchangeably. The word “nation” 
as ordinarily used presupposes or implies an 
independence of any other sovereign power 
more or Je9s absolute, an organized govern¬ 
ment, recognized officials, a system of laws, 
definite boundaries and the power to enter 
into negotiations with other nations. These 
characteristics the Indians have possessed 
only in a limited degree, and when used in 
connection with the Indians, especially in 
their original state, we must apply to the 
word “nation” a definition which indicates 
little more than a large tribe or a group of 
official tribes possessing a common govern¬ 
ment, language or racial origin, and acting 
for the time being, in concert. Owing to 
the natural infirmities of the Indian char¬ 
acter, their fiery tempers, impatience of 
restraint, their mutual jealousies and 
animosities, their nomadic habits, and lack 
of mental training, they have as a rule shown 
a total want of that cohesive force necessary 
to the making up of a nation in the ordinary 
sense of the word. As they had no estab¬ 
lished laws, no recognized method of choosing 
their sovereigns by inheritance or election, 
no officers with defined powers, their govern¬ 
ments in their original state were nothing 
more than a temporary submission to an 
intellectual or physical superior, who in some 
cases ruled with absolute authority, and in 
others, was recognized only so long as he was 
able to dominate the tribe hy the qualities 
which originally enabled him to secure their 
leadership. In short, the word "nation” 
as applied to the uncivilized Indians is so 
much of a misnomer as to be little more than 
a compliment. 180 U. S. 265. 

By a “tribe” is understood a body of 
Indians of the same or a similar race, united 
in a community under one leadership or 
government, and inhabiting a particular 
though sometimes ill-defined territory; by a 
'’band” is understood a company of Indians 
not necessarily, though often, of the same 
race or tribe, but united under the same 
leadership in a common design. While a 
“band” does not imply the separate racial 
origin characteristic of a tribe, of which it 
is usually an offshoot, it does imply a leader¬ 
ship and a concert of action. Id., 266. 

TRICESLMA. An ancient custom in the 
borough in the county of Hereford, so called 
because thirty burgesses paid 1 d. rent for 
their houses to the bishop, who was the 
lord of the manor. Lib. Nik. Heref. R.&L. 

TRIDING-MOTE. A court held in a 
trithing. English. 

TRIDUUM. In Old English Law. The 
period of three days. English. 

TRIENS. A third part. 

In the Feudal Law. A third dower. 

In Roman Law. Four unciae; a coin 
equal to one-third of an as. English. See 
As. 

TRISTR1S (L. Lat.). In Old Forest 
Law. A freedom from the duty of attending 
the lord of a forest when engaged in the 
chase. Spelman; Burrill. 

TRITAVIA (L. Lat.). In the Civil Law. 
A great-grandfather’s great-grandmother. 
Inst. 3, 6, 4. Burrill. 

TROPHY MONEY. Money formerly 
collected and raised in London, and the 
several counties of England, toward pro¬ 
viding harness and the maintenance of the 
militia, etc. R. & L. 

TRUST. An organization for the control 
of several corporations under one direction 
by the device of a transfer by the stock¬ 
holders in each corporation of at least a 
majority of the stock to a central committee 
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or board of trustees, who issue in return to 
such stockholders respectively certificates 
showing in effect that, although they have 
parted with their stock and the consequent 
voting power, they are still entitled to 
dividends or to share in the profits—the 
object being to enable the trustees to elect 
directors in all the corporations, to control 
and suspend at pleasure the work of any, 
and thus to economize expenses, regulate 
production, and defeat competition. In a 
looser sense the term is applied to any combi¬ 
nation of establishments in the same line of 
business for securing the same end9 by hold¬ 
ing the individual interests of each sub¬ 
servient to a common authority for the com¬ 
mon interests of all. 238 U. S. 53, quoting 
the Century Diet. See Massachusetts 
Trust (Supp.). 

TRUST ALLOTMENT. There are two 
modes by which Indians are prevented from 
iinprovidently disposing of their allotments. 
(1) One is by means of a certificate, called a 
trust patent, by the terms of which the govern¬ 
ment holds the land for a period of years in 
trust for the allottee with an agreement to 
convey at the end of the trust period. (2) 
The other mode is to issue a patent conveying 
to the allottee the land in fee but prohibiting 


its alienation for a stated period. Both have 
the same effect so far as the power of aliena¬ 
tion is concerned, but one is commonly 
called a trust allotment and the other a 
restricted allotment. 2 71 U. S. 470; 256 U. S. 
486. 

TRUST PATENT. See Trust Allot¬ 
ment (Supp.). 

TRUSTEE. The distinction between a 
trustee under a conventional deed of trust 
for the benefit of creditors and a trustee in 
bankruptcy is that the former ha9 no power 
to vacate preferences. 276 U. S. 12; 198 
U. S. 91; 196 U. S. 516. 

TRUSTEE IN BANKRUPTCY. See 

Trustee (Supp-). 

TRUSTOR. One who creates a trust. 
English. 

TUCHAS. In Spanish Law. Objec¬ 
tions or exceptions to witnesses. White’s 
New Recop. b. 3, tit. 7, c. 10. Burrill. 

TUERTO, In Spanish Law. Tort. 
Las Partidas, Part 7, tit. 6, 1.5. Burrill. 

TURBA (L. Lat.). In Old English Law. 
A turf or sod, a cut of earth. Spelman; 
Burrill. 


TURNED TO A RIGHT. Word 9 applied 
to an entry on land which requires the owner 
to proceed at law to regain possession. 
English. 

TWA NIGHT GEST. In Saxon Law. 
One who remained two nights at an inn or 
house of another. English. LL. Edw. 
Conf. c. 17; Bract, fol. 124b; Britt, c. 12. 

TYHTLAN. An accusation. English, 

TYLWITH. A tribe; house; or family. 
Cowell; R. & L. 

TYMBORELLA. Cucking-stool. Eng¬ 
lish. 

TYRRA or TOIRA. A mount or hill. 
Cowell; R. & L. 

TYRRELL’S CASE. A case decided in 
England in 155^, which revived and in¬ 
creased the jurisdiction of equity over trusts 
which had ceased after the passage of the 
Statute of Uses. English. 

TYTHING. A company of ten; a district; 
a tenth part. R. &L. See Tithing. 

TZAR, TZARINA. See Czar (Supp.). 
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UBI REVRRA (Lat.), Where in reality; 
where in truth, or in point of fact- Cro. 
Elia. 6*5. Burrill. 

UBIQUITY. Presence in all parte of a 
territory, a* the sovereignty of a state; valid 
everywhere. English. 

UNAPPROPRIATED PUBLIC LANDS. 
Tbe Homestead Law accords to every 
person of stated qualifications the privilege 
of acquiring title to a quarter section, or less, 
of “unappropriated public lands" by settling 
thereon and continuously residing on, 
improving and cultivating the same for a 
prescribed period. The original law was 
confined to surveyed lands; afterwards a 
provision was added permitting claims to be 
initiated as respects either surveyed or 
unsurveyed lands under certain conditions. 
270 U. S. 545. See Settlement. 

UNCIA (Lat.). In Old EnglUh Law. 
An ounce; the twelfth part of a pound. 
Fleta, lib. 2, c. 12, ^ 1. Burrill. 

UNCIA AGRI, UNCIA TERRAE. 
Phrases often in charters of British kings. 
Signify some measure or quantity of land; 
said to have been twelve modii, each 
modi us possibly one hundred feet square. 
3 Mon. Angl. 198. Jacob; R. & L. 

UNCONTROLLABLE IMPULSE. See 
Insanity. 

UNCUTH. In Saxon Law. Unknown; 
a stranger. A person entertained in the 
house of another was, on the first night of 
his entertainment, so called. Bract, fol. 
124b. Burrill. 

UNDER CURED. See Cure (Supp.). 

UNDER THE EYE OR WITHIN THE 
VIEW OF THE COURT. In open court. 
267 U. S. 535. See In the Presence of 
the Court; In Open Court (Supp.). 

UNDER-TUTOR. One who is some¬ 
times appointed to look after the interest of 
a ward who has a tutor, where there is danger 
of conflict of interests between tutor and 
ward. English. 

UNDIVIDED PROFITS. Earnings or 
profits which have not been divided among 
the partners in a firm or the stockholders in a 
corporation. 269 U. S. 214, footnote, quoting 
the Committee on Accounting Terminology 
of the American Association of Public 
Accountants. 


distribution made to the shareholders of a 
corporation in the year nineteen hundred 
ana seventeen, or subsequent tax years, 
shall be deemed to have been made from the 
most recently accumulated undivided profits 
or surplus, etc.:” That this is the meaning 
(as used in corporate finance and accounting, 
.supra) in which it was used by congress is 
confirmed by. the use of the expression 
“earnings and profits” later in the same 
paragraph, and, also by the use of the term 
“undivided profits” in section 207 (which 
deals with the War Excess Profits Tax on 
corporations and makes the tax dependent 
on the amount of the invested capital). Id., 
216 and footnote. See Surplus. 

Within the Meaning of Revenue Act. 
1918, Title III. The term “undivided 
profits” is employed in its ordinary meaning 
of an excess in the aggregate value of the 
assets of a corporation over the sum of its 
liabilities, including capital stock. 275 
U. S. 218; 269 U. S. 214; 218 Fed- 908. 
Therefore, profits earned by a corporation 
which were insufficient to offset an impair¬ 
ment of its paid-in capital were not “un¬ 
divided profits," tp be included as “invested 
capital” in computing the excess-profits 
credits allowed by the act. Id. See In¬ 
vested Capital (Supp.). 

UNDRES. In Old English Law. Minors, 
or persons under age, not fit to bear arms. 
Fleta, lib. 1, c. 9, If 4, Cowell; Burrill. 

UNEARNED PREMIUM. See Reserve 

Funds (Supp.). 

UNFAIR HEARING. To render a hear¬ 
ing unfair, the defect, or the practice com¬ 
plained of, must have been such as might 
have led to a denial of justice, or there must 
have been absent one of the elements 
deemed essential to due process, 263 U. S. 
157; 253 U. S. 459; 208 U. S. 8. A 
hearing granted does not cease to be fair, 
merely because rules of evidence and of 
procedure applicable in judicial proceedings 
have not been strictly followed by the 
executive; or because some evidence has 
been improperly rejected or received. Id .; 
223 U. S. 681. 

UNFAIR METHODS OF COMPETI¬ 
TION. See Competition, Unfair Methods 
of (Supp.). 

UNIGENITURE. The condition of being 
the only one begotten. English. 


As Used by Incorporated Banks. The 
term is commonly employed to designate 
the account in which profits are carried 
more or less temporarily, in contradistinction 
to the account called “surplus” (c. tr.) in 
which are carried amounts treated as 
permanent capital, and^ which may have 
been derived from payments for stock in 
excess of par, or from profits which have been 
definitely devoted to use as capital. 269 
U. S. 215, footnote; 259 U. S. 308. 


As Used in Corporate Finance and 
Accounting. The term has not acquired a 
fixed meaning like the term “surplus.” It 
is not known as designating generally in 
business an account on the corporation’s 
books, as distinguished from profits actually 
earned but not distributed. Few business 
corporations establish an “undivided profits” 
account. By most corporations the term 
“undivided profits” is employed to describe 
profits which have neither been distributed 
dividend* nor carried to surplus account 
upon the closing of the books; that is, current 
undistributed earnings. 269 U. S. 214, 215. 


Within the Meaning of Section 81 (b; 
Added by tbe Revenue Act of 1917 to tti 
Revenue Act of 1918, providing that “an 


UNINCORPORATED ASSOCIATION. 
Within the Meaning of the Revenue Act 
of 1918. Unincorporated joint stock associa¬ 
tions, although technically partnerships 
under the law of many Btates, are not in 
common parlance referred to as such. They 
have usually a fixed capital stock divided 
into shares represented by certificates 
transferable only upon the books of the 
company, manage their affairs by a board of 
directors and executive officers, and conduct 
their business in the general form and mode 
of procedure of a corporation. Because of 
this resemblance in form and effectiveness, 
these unincorporated associations are “cor¬ 
porations” within the definition of the 
Revenue Act of 1918. 269 U. S. 113. See 

Corporation; Partnership (Supp.). 

UNIO (Lat.). In Canon Law. A con¬ 
solidation of two churches into one. Cowell; 
Burrill. 

UNION. The union of states, equal in 
power, dignity, and authority, each compe¬ 
tent to exert that residuum of sovereignty 
not delegated to the United StateB by the 
constitution itself. 221 U. S. 567. See 
State (Supp.). 


UNION JACK. National flag of Great 
Britain and Ireland. Combines banner of 
St. Patrick with crosses of St. George and 
St. Andrew. Jack possibly derived from 
jacquc surcoat used by English soldiery. 
Abbott. 

UNION OF CHURCHES. Combining 
and consolidating two churches into one. 
Also when one church is made subject to 
another, and one man rector of both; and 
where a conventual church is made a 
cathedral. Tomlins; Abbott. 

UNITAS PERSONARUM. The unity 
of persons; as applied to husband and wife, 
ancestor and heir, etc. English. 

UNITED STATES BONDS. Obligations 
for payment of money which have been at 
various times issued by the government of 
the United States. Abbott. 

UNIVERSUS (Lat.). The whole; all 
together. Burrill. 

UNKOUTH. Unknown. The L. Fr. 
form of the Sax. uncouth. Britt, c. 12. 
Burrill. 

UNLARICH. In Old Scotch Law. 
That which is done without law or against 
law. Spelman; Burrill. 

UNLAWFUL ADVANTAGE. See Con¬ 
cession (Supp.). 

UNLAWFUL CONCESSION. See Con¬ 
cession (Supp.). 

UNLAWFUL DISCRIMINATION. See 

Concession (Supp.). 

UNNATURAL OFFENCE. Buggery. 
English. 

UNO FLATU (Lat.). In one breath. 
3 M. & Gr. 45; 3 Story’s R. 504. Burrill. 

UNQUES PRIST (L. Fr,). Always ready. 
Cowell; Burrill. 

UNSEAWORTHINESS. See Seaworthy 

(Supp.). 

UNTHRIFT. A prodigal; a spendthrift. 
1 BI. Com. 306, Burrill. 

UNUS NULLUS RULE, THE. In Civil 
Law. The doctrine that the testimony of 
one witness is equal to none. English. 

URBAN HOMESTEAD. See Home¬ 
stead. 

USE. As Distinguished from Owner¬ 
ship. The right to use is one of the elements 
involved in ownership. Ownership, how¬ 
ever, may exist without use having taken 
place. 232 U. S. 280. 

Within the Meaning of Section 37 of 
the Tariff Act of 1909, imposing a tax on 
the use of foreign-built yachts. The word 
“use” means more than the mere privilege 
of using which the owner enjoys, and relates 
to its primary signifleation, as defined by 
Webster: “The act of employing anything 
or of applying it to one’s service; the state of 
being so employed or applied.” Use, 
although it arises from ownership, is active 
(objective), that is, it is the outward and 
distinct exercise of a right which ownership 
confers but which would not necessarily be 
exerted by the mere fact of ownership. Id., 
281. See Beneficial Use. 

USHER OF THE BLACK ROD. Officer 
of house of lords appointed by letters-patent 
from the crown. He calls attendance of 
commons in house of peers when royal assent 
is given to bills either by queen in person or 
commission; executes orders for commit¬ 
ment of those guilty of breach of privilege; 
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assists the introduction of peers when they 
take the oaths and their seats. Abbott. 

USO. In Spanish Law. Usage; that 
which arises from certain things said or 
done for long time without hindrance. Las 
Partidas, Part 1, tit. 2, 1, 1. fiurrill. 

USUARIUS (Lat.). In Civil Law. One 
who had the mere use of a thing belonging to 
another, for the purpose of supplying hie 
daily wants; an usuary. Dig. 7, 8, 10, Pr. 
Burrill. 

USUCAPIO. In Roman Law. A mode 
of acquiring property by possession for a 
certain period; which possession must have 
been obtained in good faith and under some 
method of transfer which, though legal, did 


not confer title. English. 2 Bl. Com. 264, 
note (f). 

USURPATIO (Lat ). In the Civil Law. 
The interruption of a usucapion, by some 
act on the part of the real owner. Dig. 41, 
3, 2. Burrill. 

USUS BELLICI (Lat.). In Inter¬ 
national Law. Warlike uses, or objects. 
1 Kent’s Com. 141. Burrill. 

UTERO-GESTATION. See Gestation. 

UTERQUE. Ont of them. English. 

UTI (Lat.). In Civil Law. To use; 
strictly; to use for necessary purposes as 


distinguished from frui, to enjoy. Heinecc. 
Elem. Jur. Civ. lib. 2, tit. 4, §415, Burrill. 

UTI FRUI. To have full use and enjoy¬ 
ment of a thing, without damage to its 
substance. Hence term usufructus. Burrill, 

UTI ROGAS (Lat., as you ask). In 
Roman Law. The form of words by which 
a vote in favor of a proposed law was orally 
expressed. Adams’ Rom. Ant. 98, 100. 
Burrill. 

UTILIDAD. In Spanish Law. The 
profit of a thing. White’s New Recop. b. 2, 
tit. 2, chap. 1. Burrill. 

UTILIS (Lat.). In Civil Law. Useful; 
beneficial; equitable; available. Calv. Lex. 
Burrill. 
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VACATUR A. The avoidance of a 

benefice. English. 

VACUA POSSESSlO. A vacant posses¬ 
sion. English. 

VACUUS (Lat.). In Old English Law. 
Empty; void; vacant; unoccupied. Calv. 
Lex. Burrill. 

VADES (Lat.). In Civil Law. Pledges; 
sureties; bail; security for the appearance of 
a defendant or criminal in court. Calv. Lex. 

VADIARE DUELLUM (L. Lat). In 
Old Scotch and English Law. To wage 
or gage the duelling; to wage battel; to give 
pledges mutually for engaging in the trial 
by combat. Bract, fol. 157. Burrill. 

VADLET. The king’s eldest son; hence 
the valet or knave follows the king and Queen 
in a pack of cards. Barr. Stat. 344. R. & L. 

VADUUM (Lat.). In Old Records. A 
ford, or wading-place. Cowell; Burrill. 

VALUATION. See Tentative Valua¬ 
tion (Supp.). 

VALUE. See Going Value; Real 
Property; Rental Value; Reproduction 
Value (Supp.). 

VAS. In Civil Law. A pledge; a 
surety. English. 

VASTUM. Waste. A common open to 
all tenants alike. English. 

VAUDER1E. An old European term for 
witchcraft. English. 


In Scotch Law. In declining circum¬ 
stances. English. 

VESSEL. The charterer of a vessel does 
not become owner pro hac vice where the 
control remains with the general owner, 
even though the direction in which the 
vessel proceeds is determined by thecharterer. 

239 U. S. 206. 

Vessel Belonging to or Employed in the 
Government of the United States. 
Within the Meaning of the Philippine 
Tariff Act of March 1905. A vessel that is 
under the control of the United States; the 
words do not mean every vessel that carries 
a ton or a cargo of coal for the government. 

240 U. S. 536. 

Within the Meaning of Section 3, 
Revised Statutes. The word "vessel” 
includes every description of water craft or 
other artificial contrivance used, or capable 
of being used, as a means of transportation 
on water. 270 U. S. 20. See Merchant 
Vessel (Supp.). 

VESTA. See Vestimentum. 

VETUS JUS. The old law. 

In the Civil Law. Applied to the law of 
the Twelve Tables, a law previous to a later 
law. English. 

VIAE SERVITUS. The right of way 
over the land of another. English. 

VICARIO, ETC. An ancient writ for a 
spiritual person imprisoned, upon forfeiture 
of a recognizance, etc. Reg. Orig. 147. 
R.&L. 


VITALIZER. See Cure (Supp.). 

VITIUM CLERICI (L. Lat.). In Old 
English Law. The mistake of a clerk; a 
clerical error. Jenk. Cent. 23. Burrill. 

VIVA AQUA. In Civil Law. Living 
water; running water; that which issues from 
a spring or fountain. Calv. Lex. Burrill. 

VOLENS (Lat.). Willing. He is said to 
be willing who either expressly consents, or 
tacitly makes no opposition. Calv. Lex. 
Burrill. 

VOLUMEN (Lat.). In Civil Law. A 
volume; so called from its form, being rolled 
up. Dig. 32, 52, 1. Burrill. 

VOLUNTARY BANKRUPTCY. It is 
not a voluntary bankruptcy if the man is 
forced into it against his will by his partner, 
any more than by any one else; and it is 
compulsory and involuntary if he refuses to 
join in such case and is forced into it, a9 
much as in any other enforced bankruptcy. 
264 U. S. 502, quoting 108 U. S. 71. 

VOLUNTARY PETITION. In Bank¬ 
ruptcy Law. A petition upon which a 
person may be adjudged bankrupt filed by 
himself. 268 U. S. 431. See Involuntary 
Petition. 

VOX SIGNATA. In Scotch Law. A 
necessary word; an emphatic word. English. 

VRAIC. Seaweed. R. & L. 1 Knapp 
60, A. D. 1829. 


VEAL-MONEY. Tenants of manor of 
Bradford, in county of Wilts, paid a yearly 
rent by this name to their lord, in lieu of 
veal paid formerly in kind. Bract; R. & L. 

VECORIN. Highway robbery. An old 
Lombard term for forestalling. English. 

VECTIGAL JUDICIARIUM. In Old 
English Law. Taxes paid to maintain 
courts of justice. English. 

VEIES. A law French term for such 
distresses as could not be replevied. Refus¬ 
ing to return cattle distrained. English. 

VELIT1S JUBEATIS QUIRITES? Is 

it your will or pleasure, Romans? The 
form of proposing a law to the Roman people. 
Tayl. Civ. Law, 155. Burrill. 


VICINITY. See Locality (Supp.). 

VICTUALER. An innkeeper. English. 

VICTUS. In Civil Law. Means of 
support; sustenance. English. 

VIDAME. Same as vavasour ($. t>.). 

VIDE. See. A word used to call 
attention to some other word, subject, 
citation, or page. English. 

VILLANIS REGIS SUBTRACTIS RE- 
DUCENDIS. In Old English Law. A 
writ to bring back a bondman of the king. 
English. 

VINDICARE. In Civil Law. To claim; 
to demand a thing or right. English. 


VENARIA. In Old English Law. 

Animals set apart for hunting, as hares, 
partridges, etc., not animals of forest but 
field. Burrill. 


VENATIO (L. Lat.). In Old English 
Law. The chase, or hunt. Prey taken in 
chase; venison. Burrill. 


VEND. 

sideration. 


To part with a thing for a con- 
229 U. S. 13. 


VENDER. See Itinerant Vender 
(Supp.). 

VENEERING. See Animal Glue 

(Supp.). 


VEREBOT. An old Saxon term for a 
transport vessel. English. 

VERGELT. In Saxon Law. A fine for 
committing a crime. English. 

VERGENS AD INOPIAM. Verging 
toward poverty. 


VINDICTA. A rod or wand. 

In Roman Law. From the use of the 
rod in certain proceedings or in the execution 
of instruments in writing, several forms of 
the term were applied to several of these. 
English. 

VINEGAR. Vinegar, cider vinegar, apple 
vinegar, is the product made by the alcoholic 
and subsequent acetous fermentations of the 
juice of apples. 265 U. S. 442, as defined by 
Circulars 13, 17, 19, and 136, and Food 
Inspection Decision 140. Apple cider vinegar 
is made from apple cider. Cider is the 
expressed juice of apples and is so popularly 
and generally known. Id.. 444 ; 285 Fed. 
885, affirmed 294 Fed. 426; 280 Fed. 626; 
269 Fed. 184; 35 Fed. 570. 

VIRGE. See Verge. 

VIRGO INTACTA. A virgin. English. 

VISCOSITY. See Degeneration 
(Supp.). 


VULCANIZATION OF RUBBER. Vul¬ 
canizing consists in mixing a small amount 
of sulphur with rubber and subjecting the 
mixture to heat for a period of time, during 
which a chemical combination of the rubber 
and sulphur takes place and commercial 
rubber i9 made. 276 U, S. 365. 

Vulcanizing is old and well known. Its 
present high state of development represents 
an evolution of about eighty years. Practi¬ 
cally all rubber must be vulcanized for 
commercial use. The amount of sulphur 
in the mixture is comparatively small, as for 
instance four to ten parts of sulphur to one 
hundred parts of rubber. The remainder of 
the mixture may be all rubber or it may be 
partly rubber and partly other ingredients, 
such as fillers and pigments, the other ingredi¬ 
ent used most widely being zinc oxide. In 
the manufacture of automobile tires a con¬ 
siderable proportion of zinc oxide is generally 
used. A very old and well-known proportion 
has been fifty parts of rubber, forty-five 
parts of zinc oxide and five parts of sulphur. 
The mixture is "cured” by subjecting it to 
heat to make the vulcanized rubber of 
commerce. Platen molds have to be pro¬ 
vided for giving the desired form to the 
rubber vulcanized. Steam has to be supplied 
for heating the molds and the rubber mix, 
during the "cure." Id., 366, 367. See 
Curb (Supp.). 

VULGARIS PURGATIO. In Old Eng¬ 
lish Law. Common purgation; purgation 
by ordeal, as distinguished from purgation 
of the canon law, which was by oath. Eng¬ 
lish. 

VULGO QUAESITI. In the Civil Law. 
Spurious children. English. Inst. 3, 4, 3. 

VYCINE (L. Fr.). A neighbor. Dyer, 
36b (Fr, Ed.). Burrill. 
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WACREOUR (L. Fr.). In Old English 
Law. A vagabond or vagrant. Britt, c. 
29, Burrill. 

WAGES. See Current Rate of Wages 
(Supp.). 

WAINAGE. In Old English Law. 

Teams and implements necessary to culti¬ 
vate the soil; the team and plow of a 
villain. English. 

WALAPAUZ. In Lombardic Law. 
To disguise one’s self to commit a theft. 
English. 

WALENSIS. In Old English Law. A 
Welshman. English. 

WALISCUS. In Saxon Law. A servant; 
A ministerial officer. 

WALKERS. Officers of the forest with 
a special territory therein. English. 

WALL. A stone or brick structure used 
as a defence, or protection, or to separate 
lands, or to enclose, support, or separate a 
building. English. 

WAMPUM. Shell beads; used as money 
by North American Indians. English. 

WANLASS. An ancient tenure which 
required the tenant to drive deer to a stand. 
English. 

WAR.. Perfect and Imperfect. In his 
concurring opitiion in 4 Dali. 37, recognizing 
France as a public enemy, Mr. Justice 
Washington recognized war as of two kinds: 
“If it be declared in form, it is called solemn, 
and is of the perfect kind; because one whole 
nation is at war with another whole nation, 
and all the members of the nation declaring 
war, are authorized to commit hostilities 
against all the members of the other, in 
every place and under every circumstance. 
In such a war all the members act under the 
general authority, and all the rights and 
consequences of war attach to their condition. 
But hostilities may subsist between two 
nations, more confined in its nature and 
extent, being limited as to places, persons, 
and things; and this is more properly termed 
imperfect war, because not solemn, and 
because those who are authorized to commit 
hostilities, act under special authority, and 
can go no further than to the extent of their 
commission. Still, however, it is public war, 
because it is an external contention by 
force between some of the members of the 
two nations, authorized by the legitimate 
powers.” 180 U. S. 267. Indian wars are 
of the latter class. Id. 

See Conclusion of the War (Supp.). 

WAR BETWEEN NATIONS. War be¬ 
tween nations is war between their individ¬ 
ual citizens. All intercourse inconsistent 
with a condition of hostility is interdicted 
for fear that it may give aid or comfort to, 
or add to the resources of. the enemy. More¬ 
over, as said in 8 Wall. 195, “If commercial 
intercourse were allowable, it would often¬ 
times be used as a cover for intercourse of an 
entirely different character; and in such a 
case the mischievous consequences that 
would ensue can be readily foreseen.” But 
war is abnormal and exceptional; and while 
the supreme necessities which it imposes 
require that, in many respects, the rules 
which govern the relations of the respective 
citizens of the belligerent powers in time of 
peace must be modified or entirely put aside, 
there is no tendency in our day at least to 
extend them to results clearly beyond the 
need and the duration of the need. The 
purpose of the restriction is not arbitrarily 
and unnecessarily to tie the hands of the 
Individuals concerned, but to preclude the 


possibility of aid or comfort, direct or in¬ 
direct, to the opposing forces. It is that 
purpose which gives birth to the rule and 
indicates its limits. The rule is simply “a 
belligerent's weapon of self-protection.” 
(1916, 2 A. C. 307, 344.) And it applies 
even where the trading is with a loyal 
citizen, if he be resident in the enemy’s 
country, since the result of his action may 
be to furnish resources to the enemy. The 
whole tendency of modern law and practice 
is to soften the “ancient severities of war,” 
and to recognize, increasingly, that the normal 
interrelations of the citizens of the respective 
belligerents are not to be interfered with 
when such interference is unnecessary to 
the successful prosecution of the war. Private 
rights and duties are affected by war only 
so far as they are incompatible with the 
rights of war, 271 U. S. 287, 288. 

WARECTARE (L. Lat.). In Old Eng¬ 
Ush Law. To fallow ground; or plough up 
land in the spring, in order to let it lie 
fallow for the better improvement. Cowell; 
Burrill. 

WARNING OF A CAVEAT. Notice to 
a person who has filed a caveat to appear 
and set forth his interest. English. 

WARNOTH. In Old English Law. A 
custom which required a tenant who held 
of the castle of Dover and neglected to pay 
his rent, when due, to pay double the amount, 
and for a second neglect treble the amount. 
English. 

WARSCOT. In Saxon and Danish 
Law. A customary contribution toward 
armor among the Saxons, mentioned in the 
forest laws of Canute. LL. Forest. Canut. 
Reg. num. 9. Cowell; Burrill, 

WARTH. In Old English Law. A 
customary payment, supposed to be the same 
with ward-penny. Spelman; Burrill. 

WASH. A shallow part of a river or 
arm of the sea. R. & L. 

WASH SALES. Bets upon the market 
in which it is understood between the parties 
that neither is bound to deliver or accept 
delivery. 263 U. S. 616. See Matching; 
Ring Settlement; Direct Settlement 
(Supp.)., 

WASHINGTON, TREATY OF. A treaty 
signed May 8, 1871, between Great Britain 
and the United States, with references to 
certain differences arising out of the war 
between the northern and southern states 
of the Union, the Canadian fisheries, and 
other matters, R. & L. 

WATCH. At sea a ship’s crew is com¬ 
monly divided into two watches; the master, 
second mate, fourth mate (if any) with one- 
half of the seamen and boys, forming the 
so-called starboard watch; after four hours 
these are relieved by the chief mate, and the 
third officer (if any) and the other half of the 
men, who form the port watch. 269 U. S. 
371, quoting Paasch, Marine Encyclopedia, 
300, 301. 

A certain portion of a ship's company, 
appointed to stand a given length of time. 
In the merchant service all hands are divided 
into two watches, larboard and starboard, 
with a mate to command each. Id., quoting 
R. H. Dana, Jr., “Dictionary of Sea Terms,” 
129. The men are divided as equally as 
possible, with reference to their qualities as 
able seamen, ordinary seamen, or boys (as 
all green hands are called, whatever their 
age may be); but if the number is unequal, 
the larboard watch has the odd one, since 
the chief mate does not go aloft and do other 
duties in his watch, as the second mate 
does in his. Id,, quoting Dana, supra , 133. 
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Anchor watch is the lookout entrusted to 
one or two men when the vessel is at anchor. 
la., quoting Paasch, supra, 301. 

Sea watch is used when one half of a ship's 
crew is on duty at sea. Id., quoting Paasch, 


WATERING STOCK. Increasing the 
amount of capital without increasing its 
value. R. & L. 

WAX SCOT. An ancient duty levied 
for the buying of wax candles for churches. 
English. 

WAYLEAVE. Right of way to carry 
minerals over the ground of another. R. & L. 

WAYNAGIUM. See Wainage. 

WAYWARDENS. Every parish forming 
part of a highway district in England elects 
a waywarden who with residing justices 
forms highway board of the district, levies 
highway rates, decides liability of parish 
for repairs, etc. Highway Acts, 1862, 1863, 
1864, 1878. R, & L. 

WEALD. A wood; the woody part of 
the country. Camd. Brit. 247. Burrill. 

WEALREAF. In Old English Law. 
Robbing a dead body in a grave. English. 

WEALTH. All useful or agreeable things 
which possess exchange value; all such things 
except those which can be obtained in the 
quantity desired without labor or sacrifice, 
1 Mill Pol. Ec. 10. R. & L. 

WEAR PLATE. See Tie-Plate (Supp.). 

WEATHERING. A treatment of gaso¬ 
line which lowers the specific gravity and 
reduces the vapor tension. 268 U. S. 547. 
See Casinghead Gasoline; Naphtha 
(Supp.). 

WELDING. The art, practiced imme- 
morially, of uniting two pieces of metal in one 
piece by heating those portions which are 
to be welded to a temperature at which they 
become plastic and then pressing them 
strongly together so as to effect a union; as 
exemplified by a blacksmith when heating in 
a forge the two pieces to be welded and 
hammering them together. 265 U. S, 447. 

The art of electric welding was invented 
in 1886. A branch of electric welding is 
spot welding by which two sheets or plates 
are welded together face to face, in spots, as 
a substitute for riveting; this being accom¬ 
plished by placing the two sheets between 
two pointed electrodes applied to their 
exterior surfaces, opposite to one another, 
which heat the sheets to the welding tempera¬ 
ture and exert the required pressure in the 
line between the points of the electrodes, 
resulting in welding together the inside faces 
of the sheets in the spot on that line. Id., 
448. 

The art of electric resistance welding was 
old and far advanced in 1903. Prof. Elihu 
Thomson was a pidneer in that art. In 1886 
he obtained process and apparatus patents 
for so-called butt welding, which involved the 
uniting of the abutting ends of metal wires, 
bars, etc., by applying heat at the joint and 
the adjacent surfaces by means of electrodes, 
and pressing the two pieces together when 
heated to welding temperature. There was 
here true resistance welding, with pressure of 
the parts involved, although the electrode 
did not exert the welding pressure. 

In 1889 Thomson obtained a patent for 
electric riveting, which involved the heating 
of the rivet when in place by means of a cur¬ 
rent passed through It by the use of elec¬ 
trodes, under pressure thereon, the effect 
being not only to swage the rivet and weld 
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it to the adjoining metal, but apparently 
vwhen desired) to weld together, in part at 
least, the portions of the plates immediately 
adjoining the rivet. 

In 1891 Thomson obtained a patent for 
what is called lap-iceldittg. While the speci¬ 
fication states that the invention is specially 
adapted to the welding of the overlapped 
edges of plates, it expressly includes ‘welding 
together strips, sheets, plates, or bars of 
metal where it is desirable to form a joint of 
considerable length." According to the 
specification, "the surfaces to be welded are 

E ressed together to form a union,” the work 
eing fed in the longitudinal direction of the 
joint "through suitable pressure devices 
tpreferably roller electrodes), the work being 
properly arranged, so that the pressure 
devices will press the surfaces to be welded 
together and simultaneously passing the 
electric current through the work at the 
point of pressure.” The electrodes were 
employed to exert the welding pressure. 
The specification further states that “as the 
work is passed through such rolls with a 
continuous motion each point, as it comes 
between the rolls, is heated and the surfaces 
pressed together.” 

In 1893 Thomson obtained a patent 
relating particularly to soldering sheet metal 
pieces flatwise, either by the use of solder or 
(.when applied to tin plates) by melting the 
tin sufficiently to establish union thereby. 
The electrodes, in the form of clamps or 
otherwise, served not only to supply the 
necessary heat, but to exert sufficient pressure 
upon the overlapped sheets to effect their 
union. A roller electrode is disclosed, 
performing the double function of heating 
and pressing, and having its periphery 
corrugated or grooved. This was. to say the 
least, electric resistance spot soldering. 

In 1897 Robinson received a patent on 
sonralled projection welding, as specially 
applied to the welding of a splice bar to the 
web of a railroad rail, the splice bar having 
upon its inner face a number of projections 
which by the application of the heating 
current are fused, and by pressure made to 
form welds between the projections on the 
bar and the fused opposing portions of the 
rail. Kleinschmidt, in 1898, took out a 
patent for a similar process, and by methods 
not essentially unlike those of Robinson- 
265 U. S. 448-450, quoting the opinion of 
the Circuit Court of Appeals for the Sixth 
Circuit, pp. 682 el seq. 

WERELADA. Purging of crime by the 
oaths of others. English. 

WESTMINSTER. A city adjoining and 
part of London, England. It was where the 
superior courts were formerly held. English. 

WESTMINSTER CONFESSION. A 
document containing a statement of religious 
doctrine, concocted at a conference of British 
and Continental Protestant divines at 
Westminster in 1643, and became the basis 
of the Scotch Presbyterian Church. R. & L. 


made ot country elevators to which the 
farmers haul the grain when harvested and 
threshed. These elevators are maintained 
and operated by the buyers as facilities for 
receiving the grain from the farmers’ wagons 
and loading it into railroad cars. The load¬ 
ing usually proceeds as rapidly as grain of 
any grade is accumulated in carload lots and 
cars can be obtained. When a car is loaded 
it i9 9ent promptly to a terminal market 
and the grain is there sold. This is the usual 
and recognized course of buying and ship¬ 
ment. Occasionally a fanner has his grain 
stored in the country elevator, or shipped to 
a terminal elevator for storage, and awaits a 
possible increase in price; but even in such 
instances he usually sells to the buyer 
operating the country elevator, and the 
latter then sends the grain to the terminal 
market if it has not already gone there. 

The price paid at the country elevators 
rises and falls with the price at the terminal 
markets, but is sufficiently below the latter 
to enable the country buyer to pay for the 
intermediate transportation and have a 
margin of profit. All transactions at the 
terminal markets, including the price, are 
based on the grade of the wheat, and by 
reason of this all buying at the country 
elevators is by grade. 268 U. S. 192. See 
Grading; Dockage. 

Wheat—both with and without dockage— 
is a legitimate article of commerce and the 
subject of dealings that are nationwide. The 
right to buy it for shipment, and to ship it, 
in interstate commerce is not a privilege 
derived from state laws and which they may 
fetter with conditions, but is a common right, 
the regulation of which is committed to 
congress and denied to the states by the 
commerce clause of the constitution. Id., 
198, 199. 

WHEN NOT ENGAGED IN BUSINESS. 
Within the Meaning of the Acts of 
Septembef 8, 1916, and of February 24, 
1919, imposing upon domestic corporations 
organized for profit a tax "with respect to 
carrying on or doing business” at certain 
rates for a fair value of the capital stock, 
and exempting such corporations "not en¬ 
gaged in business” during the preceding tax¬ 
able year. The exemption “when not engaged 
in business” ordinarily would seem pretty 
nearly equivalent to when not pursuing the 
end9 for which the corporation wa9 organized, 
in the cases where the end i9 profit. 270 
U. S. 455; 242 U. S. 503. 

WHIPPING POST. A post to which a 
person sentenced to be whipped is tied during 
the whipping. English. 

WHITE. One without Negro. Indian, or 
Mongolian blood. English. People Dean, 
14 Mich. 406; Jeffries Ankeny, 11 Ohio, 
372. 

WHITE ACRE. See Black Acre. 

WHITE MEATS. In Old English Law. 
Milk, butter, eggs,«nd cheese. English. 


WET CONCRETE. Concrete of a con¬ 
sistency which admits of convenient distribu¬ 
tion through chutes and conduits and of 
ready flow by gravity. 269 U. S. 182. The 
use of wet concrete in various types of 
structural work had become a recognized 
practice by 1905. Cotemporaneously with 
its increasing use and an active agency in 
inducing it was the practical adaptation of 
the apparatus, U9ed in moving and distribut- 
mg grain and other substances of similar 
mobility, to all the requirements for the 
convenient handling and distribution of 
concrete b> gravity in building operations. 


WHITE RACE. See Caucasian (Supp.). 

WHITEHEART SILVER. In Old Eng¬ 
lish Law. A tax imposed by Henry III. on 
the lands in or near the Whitehart Forest, 
belonging to Thomas de la Linda, because 
he killed a white hart, which the king had 
previously refused to kill. English. 

WHITTANWARII. In Old English 

Law. Persons who stole hides and whitened 
them so that they could not be identified- 
English. 

WHOLLY RETIRED. See Retired 
from Active Service (Supp.). 


WHALE. A royal fish; the head b 
the king s property, and the tail the quei 
1 Broom & H. Com. 260- 2 Stenh c 
(7th Edit.) 19. 448, 540. R. & L C 

WHEAT. Wheat is ( 1924 ) the c 
product of the farms of North Dakota, 
annual crop approximating 150,000 
bushels. About 10 per cent is U9ed 
consumed locally, and about 90 per cei 
Sold within the state to buyers who pure 
for shipment, and ship to terminal mar 
outside the state. Most of the sales 


WHORE. A woman who practices un¬ 
lawful commerce with men, particularly one 
who does so for hire; a harlot; a concubine; a 
prostitute. Sheehey vs. Cokley, 43 Iowa 
183. Abbott. 

WIC, WICK. A termination signifying 
residence, station, or town. English. 

WIFA. An old European term for a 
sign or landmark. English. 

WILD’S CASE, RULE IN. An old 
English rule laid down by the courts to the 


effect that In a devise to one and hlg children 
or his issue, they took a joint estate for life, 
but if the party had no children he took an 
estate tail. R. & L. 

WILL. See Probate (Supp.), 

WILLS, STATUTE OF. Statute 32 
Henry VIII. c. 1, which provided that all 
persons seised in fee simple, except those 
under legal disability, might devise to 
another, except a corporation, two-thirds of 
lands held in chivalry and all held in socage. 
English. 

WITE. In Saxon Law. A fine for an 
offence; a pecuniary punishment; an amercia¬ 
ment. Co. *Litt. 127a. Burrill. 

WITENA DOM. In Saxon Law. The 
judgment of the county court, or other 
court of competent jurisdiction on the title to 
property, real or personal. 1 Spence’s 
Chancery, 22. Burrill. 

WITHDRAWALS. Within the termi¬ 
nology of the sugar trade, special deliveries 
called for by the buyer. 267 U. S. 250. 

WOOD CORN. A tribute of corn given 
the lord for privilege of picking wood. 
English. 

WOOD PLEA COURT. A local English 
forest court anciently held in Clum Forest 
to hear and determine matters of agistment. 
English. 

WOOD VENEERING. See Animal 
Glue (Supp.). 

WORD. A word is not a crystal, trans¬ 
parent and unchanged; it is the skin of a 
living thought, and may vary greatly in 
color and content according to the circum¬ 
stances and the time in which it is used. 
245 U. S. 425. 

WORDS, APT. Words required to pro¬ 
duce a legal effect; words which will be held 
in law to have the meaning desired by those 
using them. English. 

WORKING DAYS. Week days. 251 
U. S. 336. 

WORKMAN. A man employed in manual 
labor, whether skilled or unskilled, an 
artificer, mechanic, or artisan. 259 U. S. 
527, quoting 231 N. Y. 105, and Webster’s 
New International Dictionary- See Opera¬ 
tive; Employee (Supp.). 

WORKS. Within the Meaning of 
the Federal Employers* Liability Act, 
Section I. A station platform intended for 
U9e and used by a station agent in the 
performance of his duties, is part of the 
“works” of the railroad company. 275 
U. S. 428. 

WRECKFREE. In Old English Law. 

Being free of a forfeiture to the king of one's 
wrecked articles or vessel. English. 

WRIT OF DELIVERY. A writ of execu¬ 
tion for enforcing a judgment for the delivery 
of chattels. English. 

WRIT OF FALSE JUDGMENT. In 
England, a writ to remove appeals from 
inferior courts, not of record, to superior 
courts. English. ■ 

WRIT OF POSSESSION. See Habere 
Facias Possessionem. 

WRIT OF PROTECTION. An English 
prerogative writ, protecting one from attest 
for a year and a day, under civil proceedings. 
English. 

WRONGOUS. In Scotch Law. Wrong¬ 
ful; unlawful. Ersk. Pr. 4, tit. 4, 1125. 
Burrill. 

WURTH. In Saxon Law. Worthy; 
competent; capable. Spelman; Burrill. 

WYTE. In Old English Law. Acquit¬ 
tance or immunity from amercement. Used 
in the compound words: frendwyte, ferdwyte, 
blodwyte, wardwyte , and hengwyle. Fleta, 
lib. 1, c. 47, 1HJ15, 16, 17. Burrill. 


X 


X. A contraction of word “extra," used 
in citing that part of the canon law called 
Gregory’s Decretals, thus: Cap. 8, X. 
de regulis juris, Burrill. 


Y. Is constantly used for th in old English 
and Scotch records. Use of ye or ye for 
the, is the familiar example of this practice. 
Burrill. 

YA ET NAY. An old expression meaning 
assertion and denial not under oath. English. 
1 Mon. Angl. 173a. 

YEAS and NAYS. The expressions of 
approval and disapproval in voting. English. 


ZEALOT. Word commonly taken in a 
bad 9ense, as denoting a separatist from the 
church of England, or a fanatic. Abbott. 

ZEALOUS WITNESS. See Witness. 

ZIGARI, ZINGARI. A term in the 
middle ages for vagabond. English. 


XENODOCHIUM. In Old English 
Law. An inn; a hospital. English. Cod. 
1, 3. 33. 


XENODOCHY. Hospitality. English. 

XYLON. A Greek punishment corre¬ 
sponding to the placing in the stocks, English. 


v 


YEME. In Old Record*. Winter; a 
corruption of the Latin, hiemc. Fleta, lib. 
2. c. 73, tHl6, 18. Burrill. 

YEOVEN, YEVEN. Given; dated. Eng¬ 
lish. 

YOKELET. A small farm which can be 
cultivated with one yoke of oxen. English. 

YORKSHIRE REGISTRIES. The reg¬ 
istries of titles to land provided by acts of 


parliament for the ridings of the county of 
York; analogous to the registries of deeds 
generally established in the various counties 
of the states. Mozley &. W. Abbott. 

YULE. In England, the times of Christ¬ 
mas and Lammas. English. 

YVERNAIL BLE (L. Fr.). Winter grain. 
Kelham; Burrill. 


Z 


ZYGOCEPHALUM (Graeco-Lat.). In 
Civil Law. A measure or quantity o'f land, 
as much as a yoke of oxen could plough in a 
day. Calv. Lex. Nov. \7\ c. 8. Burrill. 

ZYGOSTATES (Graeco-Lat.). In the 
Civil Law. A weigher; an officer who held 


or looked to the balance, in weighing money 
between buyer and seller; an officer appointed 
to determine controversies about the weight 
of money. Spelman; Burrill. 

ZYTHUM (Lat.). A liquor or beverage 
made of wheat or barley. Dig. 33, 6,9. Burrill. 
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